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ney lent, tho it confifted of paper bills, was the reprefentative
of fo much fpecie, as lt was received by him in dlfchargc of a
ﬁ)ecua debt.

M<Rae is to be conﬁdered in this court, as ftanding in the thoes
of the perfon, tq whom Keelmg pald the fum he had borrowed,
in the fame manner, 3s if that debt had actually | been aﬂia-ned to
him. That the parties confidered this as a fpecne contra&

' v1dent, 'from the valye of the property mortg'lged
But the decree’is furely erroncous, fo-far as it {tdps the inter- -
eﬂ: from the tender of the money, 'to the timé of the fubﬁ:quent
emaid, fince the prefent cafg cannot be likenéd to that, of a
tender\made in fpecxe 'In the latter cafe, thé money alwavs con-
tinuing of the fame value, no injury cah arlfe, if it be not teni-
dered on the day of payment. ' Buc in'the cafe of paper’ money,
jts value was contmually leﬁ'enmg, "and thérefore it ought to
have been tendered on the wery day, as the lender, (telying on
the pun&ual'j payment of the money,) might have made con-
- @trals,’ providing for the immediatg ‘application of it, and 1mght
: }ofe the benefit of fuch contra&s by difappoinfment. )
MarsHALL for the appellee, was ftopped by the. court.
Lvons J. deliyered the oplmon of the court. The cafe is
too clear to be argued. “This is 2 downright ateémpt to evade
'thl. law, dlre&mg the mode of fettling debts ¢ontraGed in’ pa-
per moriey, ‘without a fingle ciréurnftance to countenance it.
. In the.cafe'of Wily and Panky, in the General Couirt, it
- was.determined, that the credifor who Concealed himfelf in his
houfe, to evade 2 tender, fhould fuﬁam the lofs by the dcpre—
qauon of the money. ' .
S Decree affirmed.

[

WILLIA'\/I PAYN E, Exccutor of John Paync

agazrﬂ ,
WILLIAM DUDLEY Executor of F!eet..

HIS was an appéal from 2 decrec of the H.zh Court of
Chancery. The appel]ant filed his bill in that Court,
£ 1% - chat his ‘teftdtor was indebted t6 the teftator of t the ap+
pufee ~y bond, upon which 2 judgment had "been obtzined ‘in
the year 1786, during the lives of tae partics. That t}l!:e bond,
T T TS S cing
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- being afterwards found by the defendant amongft the pabers of

" his teftator, the dé?’l‘ndant had inftituied au aétion upon the famg

.

~which is, *that t

bond, -againft the plaiutiff, in a different court from that in
which the original judgment had been obtained: that the plain-
fiff; not knowing of this judzmeént, was prevented trom plead-
ing it in bar, in confequcnce of which, a fecond judgment was
rendered in the year 178q, againft the plaintiff.  The ground

_of equity is, that the teffator of the plaintiff had, 'in the year

17606, conveyed the greateft part of his property to John Sem-
Ple, in truft {or the payment of.the debt in queftior, (amongtt
many others,} provided, the cnumerated creditors would with-
in a reafonable ‘time accede to, and accepr of that fecurity.
-That Fleet was oné of the acceding creditors, and had been
.fq!ly fatisfied for the above mentioned debt out of the truft citate,
An'injunction wag prayed for and granted. . '
" THe defendant in his anfiver, denied any knowledge of thc’
judgment in 1766, ‘or that thé debt had been fatisfied either by
‘Payde himfelf, or by Semple out of the trult eftate;. and infifts,
that the debt (for which the judgment fought to big injoined waus
rendered) being yet due and unpaid,. it ought rnow to be fatisfied -
by the plaintif, whether Fleer was, or was not anacceding cre-

. ._ditor. .

* The judgment in 1768 was entered upon confeffion; "no dé-
claration’'or hond was filed, and confequently, it wasentered ge-
nerally, without afcertaining any. precife fum. , .
- The Chancellor upon a bearing of the caufe, difiniffed the
bill, being of opinion, that the equity flated, was neither ad-
mitted by the anfwer, nor upported by theevidence. _
CampseLL for the appellang, ~ 1 am aware of ah objection,
which may be'urged againft the relief fought for by this biil;
ﬁe deféndant at law, having loft the opportuni-
ty of availing himfelf of a legal advantage, cznnot expeét the
favor of a Court of Equity, unlefs hg thew, that the judgmeént
is an unconfcjentious one.  But it fhould be obferved, that this
legal advantage being gained, (and that too by the ignorance of
the appellant) he has loft the opportunity of zvailing himfelf of
the prefumption, that the firft judgment (obgdined fo long ago as
the year 1766) had been paid; a defence which he might fafely
have ufed if inflead of improperly inftituting a fecond fuit"
upon the fame bond, a fii. fa. had been profecuted to'rg-
vive that judgment. The prefumption arifing from lensth
of time,” is much ftronger againit 2 judgment, than agamft

a bond; .for in the firlt cafe, a fi. fa. cannot be fued -
e . ERLELE ) L onr LY - .- . . N N . .

" out
o

,

.



108 FALL TERM

out after 7 years, but by permiffion of the court. There
are ftrong circumitances in this caufe to ftrengthen the pre.
fumption. On the day when the firft judgment was to be con-
fefled, Payne executed adeed of truft, conveying his propertry
to Semple, to fecure fuch of hiscreditors as fhould accedé there-
to. That Fleet was one of the acceding creditors, "appears
from the circumftance of one of his fons being found in pofleffi-
on of a part of the truft eftate; after which it does not appear,
that any demand of payment was made. : .

. MarsHarL for the appellce, The principle ftated and
admitted by Mr: Campbell, furnifhes a compleat anfwer'to all
the objetions relied upon; “for it is clear, that where a man
has neglefted to avail himfelf of an advantage merely legal
equity will not affift him, fo as to defeat the juftice cf the

cale.  Fleet by receiving part of the truft eftate, is ot thereby =~

barred from recovering the balance of his debt, if other property -
can be found. It is like the cafe of 2 mortgagee, who if not fully
" fatisfied by the fale of the property mortgaged, may proceed ta -
recover the balance from the. mortgagar. ~ Co
Lvons J. in cafe of a fereclofure, how would itbe, if there
were no covenant for payment of the debt, ' o
Marsuarg. In that cafe, the mortgagee muft be fatisfied
with the fecurity he has taken; but he may ele® tq have the
property fold, in which cafe, he may proceed againft the mort-
gagor for the balance left unfatisfied by the mortgaged property.
As to the prefymption of payment, it was a fit fubje&t to
have been relied upon at law.  But furely it cannot be ferioufly
contended; that the acceding creditors are precluded from claims
ing fuch part of their debts, as remained unfatisfied under the
truft. . .
. The PRESIDENT. The prefumption of payment arifing
from lengthi of time, befides being defeated by the acknowledg-
ments of the debtor in 1775 and 1779, is fufficiently repelled, by
confidering the delay neceffarily incurred, whil® the creditor was
waiting to fee what the truft eftate would produce. The cre-
ditors are not barred, by the terms on which they ~~zeded to the
deed of truit, from demanding any balance not uricfied under
.the trutt—nor does it even appear, that the detv~r had a letter
of licence, which on fuch occafions is generali - ziven.

It never was fuppofed, that the property a¥ 1 ifolvent debt-
or, acquired afier his difcharge, was exempte from the claims
of his creditors, until the debts before contrz *=} were fully fa-
tisfied. Itis his perfon oply, which is proc.ciad,

We
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_ 'We come now to confider, the nature and extent of the relief
fought for. Courts of Equity never interfere, to deprive the
plaintift at law, of any legal advantage which he may have
gained, unlefs the party; feeking relicf, will do compleat juf-
tice by paying what is really due. Indeed, they “have (upon
the fame principle,) gone {o far as to refufe their affiftance,
- in'rclieving againit a judgment, obtained by fraud. L
The truft deed furnithes no-equitable bar to the creditor, -
fince he has waited; o know the refult of that fund, as long as -
could have been expected. If Payne’s executor had fuppofed,
that 4 balance of the truft property were flill remaining unap-
plied,- he might have made the reprefentatives of the truftees
parties, and called for an account. . -, : T
: " "Decree afirmed.

2

.

 WILLIAM M‘WILLIAMS:-
o again
LEWIS WILLIS.
HIS wis zn n&ioﬁfl!li)on,--'ttie'cal'c,-. brought l')y'filc- ap=
pellee againft the appellant in“the Diftrick Court of Fre=

derickfburg. - The déclzration contains two counts. The firf¥
- ftates; thata certain difcourfe was had between the plaintiff and,

the defendant; concerning the renting of a piece of ‘ground of .

. the defendant’s, for the ufe of the Fockey Club; whereupon, the
plaintiff, (called in the fuid agreement Colonel W illis) agreed to,
rent the faid ground to the defendant, “for the ufe of the Jockey
. Club, for the termi of feven' years, and the defendant agreed to
.pay forthe fame, the fum of £ 30, a yedry the field to be en- -
“clofed by the plaintiff, witha good fence, and the defendant,
in behalf of the Jockey Club, agreed to have the field reftor=.
ed to the plaintiff at the end.of the term, with the fence in as
good order; as when it was received, and the defenidant, in
confideration of the plaintiff’s promife te do. every thing &c. on
his partagreed tobe done promifed todo every thingon his parttobe .
performed : avers performance oii the part of the plaintiff, and lays
the breach, in'the non-payment of 2 years rent, andin not reftor-
ing the field enclofed as he received it. The 2d -count, is an
". indebitatus affumpfit for the uie and occupation of a race
- : €ald





