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PREFACE

TH E profeffion of the law is already

Jo overburthened with reports, that
I think it neceflary, that every man who
prepares any thing of this kind for the
prefs, [hould give [oine very particular
reafon for bis doing [o. And my reafon
15 this:

Having during the firft years of my
attendance ar Weltminfter-hall been
pretty diligent and exalt in taking and
tranfcribing notes; I foon found, it intro-
duced me to the howour of having them
borrowed and tranfcribed by [everal of
the fudges, and others. By this means
they came into the hands of a Gentleman,
who had a [ervant [o corrupt, as clan-
deftinely to make [everal copies, and ([ell
them to perfons, who bad not the honour

to deliver them up, when the villany was
detected.
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detected. This put me under an appre-
henfion, that I [hould foon [ee fome of
them in print. And as many of them
were only arguments in caufes never ad-
qudged, and therefore of no ufe to the
publick 5 I thought it neceflary to f[elect
thefe which were aftually adjudged, and
collect them rogether, thar I wmight at
ever fo [bort a warning bhave it in my
power, by printing a gemuine, to fupprefs
any furreptitious edition. With this view
[ caufed my clerk to tranferibe fuch cafes,
as 1 thought would be proper ; and if no
agcident bappens, that obliges me to pub-
Nifb them in my life, they will remain to
be dealt with, as they who come after me
Jball think fit.

J. Strange.

Trinity



Trinity Term
2 Georgii Regis. In B.R.

Thomas Lord Parker, Chief Fufiice.

Sir Littleton Powys, Kut.

Sir Robert Eyre, Kut.  pfuftices.

Sir John Pratt, Knr.

Jir Edward Northey, Knt. Attorney
General.

John Fortefcue Aland, Efyq; Solicitor
General.

Clark wverf. Elwick.

neffes to a fubmiffion to arbitration might be obliged to

court purfuant to the faz. 9 & 10 . 3. ¢. 15.

The Solicitor General infifted, that affidavits are vbluntary; but.

the reafon of the witnefs’s refufal in this cafe was, becaufe the award
was unfairly made, and they had no other remedy but this to pre-
vent the fubmiffion being made a rule of court. Sed per Curiam,

R. Reeve moved the laft term, That one of the wit- Rule made
upon a witnefs
to a {ubmiffion
make affidavit thereof, in order to make it a rule of to arbitration,

to make affi-

davit of the
execution.

The bardfhip of this particular cafe will not at all vary our rule,

which muft be a ftanding method for the future: The act of parlia-
ment has appointed but this fingle way by afhidavit; and we will not
fuffer a witnefs to evade it by his refufal. We force a witnefs to a
bond by fubpana; and every witnefs does by his figning undertake

VoL, L e B to
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to prove it when required. And Hil 6 Geo. Singleton v. Bradley,
there was the fame rule upon my oppofing it.

Rule for the witnefs to make affidavit of the execution.

Dominus Rex wverf. Winteringham.

Male et weghi- [ Ndi@ment quia male et negligenter fe geffit in executione of the
genter Jo gef- office of conflable, quathed for being too general.

/it too general
in an indiét-
ment,

Bayley wer[ Jenners.

A perfon qua- [{EEV E moved that defendant being a trooper might be dif-
Iq‘f?;‘,“g,if{‘e‘;‘mf charged upon common bail; it appeared he was lifted 16th
thall be taken May, and arrefted 19th ; and the queftion was, whether he had ever
to be doing performed duty; and the affidavit went no further than his learning
duy, and dif- 1 ide.  The plaintiff infifted, that this is not doing duty as the

charged upon . .
common bail. a&k requires, but only in order to do duty.

Cur’, It is doing duty, he receives his pay, and muft be dif-
charged upon common bail.

Dominus Rex wver[. Wyndham.

HE defendant Sir #illiam Wyndham being brought up by the

Lieutenant of the Tower, Serjeant Pengelly, Mr. Fefferies,
Mr. Reeve and Mr. Hungerford moved, that he might be admitted
to bail, and offered feveral arguments to induce the court to bail
him, which with the anf{wers given thereto by Sicr Fofeph Fekyll,
M. Attorney and Solicitor, are comprized in the opinion of the
court, which was delivered the laft day of the term uz fequitur,

Parker C.J. This is a commitment by the fecretary of ftate for
kigh treafon generally ; it has been moved on behalf of Sir #illiam
Wyndbam, that he might be admitted to bail. T fhall take notice
of the arguments on both fides, and of the particular circumftances
of this cafe, which have been laid before the court, with as much
clearnefs, as the little time we have had to confider of the matter
fince it was fpoke to, and the extraordinary bufinefs of this day,
will permit me.

2 It



Trinity Term 2 Geo. 3

It has been admitted on all hands that the court has a difcre-
tionary power in this cafe; and I think the arguments which have
been made ufe of by the counfel for Sic #illiam IWyndbam are upon
thefe five points:

1. Exception, That the commitment is, that he fhall be kept Safe and chofe
fafe and clofé; it has been infifted, this is more than can be jufti- i a commit-
fied by law. This exception is offered without any authority to {,“;Tjafo}"ﬂiy,
fupport it, and is againft an infinite number of precedents.  But retion to the
admitting this were a good exception, the confequence would not ofcr
be that we fhould difcharge Sic William Wyndbam, bat only quatenus
his being kept clofe. The keeping bim fafe, is only by way of ad-
monition to the officer, to put him in mind of his duty, and the
punithment which he muft undergo in cafe of an efcape. The
common procefs which goes to the fheriff, commands him to take

the defendant ez eum falvo cuftod’.

N

2. Exception has been taken, That the ‘charge is not faid to be Commitments
upon oath ; and if a fecretary of ftate might commit people without 52 ol;fhw“h'
oath, the whole nation would be their tenants at will. In anfwer '
to this, I muft obferve, as I did before, that the precedents are
many of them fo, and no authority has been cited in fupport of the
objetion. The not mentioning it to be upon oath, is not conclu-
five, that it was not upon oath. In Fergufon’s cafe this exception
was over-ruled, Trin. 2 . & M. and it was held in Kendal’s cafe, 1 Salk. 347.
that an imprifonment may be without oath; and alfo in the Houfe * Mod. 78.
of Lords, that commitments may be without oath. If a man be
taken with treafonable papers, he may be committed, and any ma-
oiftrate may commit fizper wifim, without oath,

3. Exception, That the commitment is generally for high trea- fC"“}‘I’.‘ﬁ;‘“C“‘
fon’; and it has been urged, that fome particular fpecies of treafon o glfne:;ﬁ;:
muft be exprefled, and that it muft have fo much certainty, as to is good.
appear to be high treafon to the court. 2 Inff. 52, 591. I think i\;'cf'tigzhll:ad
this opinion is not to be maintained. We prefume a magiftrate does beenpover-
right, till the contrary appears; and it has never been held necef- ruled before

. . In this term in
fary to exprefs the overt act in the commitment. My Lord Coke e cate of
pats the cale of treafon contra perfonam Regis, and admits that to Mr. Harzey

be {ufficient, of Combe.

4. It has been argued in favour of this laft exception, that the
babeas corpus at fuppofes the crime to be fpecifically mentioned ;
becaufe it provides, that no perfon fhall be committed a fecond
time for the fame offence, after he has been once bailed ; the con-

fequence of which is, that the court muft judge by the two com-
mitmente
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mitments whether the offence be the fame, This argument will
appear of little weight, if we confider how eafy it is to vary the
expreflion in the fecond commitment, and yet keep clofe to the
principal charge.  Suppofe a man is committed for levying war
againft the King, and after he is difcharged, is again committed for
compafling the death of the King: Thefe two falls appear very

. different upon the face of the commitments, and yet he that is

1 Anderf.297.
Rufh. Colleét.
3 Car.

charged with the one, may likewife be charged with the other;
and if this objetion fhould be held good, the confequence would
be, that a man may be committed as often as the {ecretaries of fate
can vary the expreflion ; for {everal fpecies of treafon may be the
fame falt. ‘

5. The cafe of Kendal and Roe, 1 Salk. 347. 5 Mod. 78. has
been relied upon by the counfel for Sir #77/ham Wyndham as a cafe
in point. But I am of opinion, it will not come up to that now
before us.  They were committed by a warrant dated 24 OfZ. 1693.
being charged with affifting to the efcape of Sir Fames Montgomery,
who was guilty of high treafon. Exception was taken, that the
treafon of Sir fames Montgomery was not exprefled in the warrant;
and the fa he was committed for might not be high treafon, tho’
mentioned to be fo. The cafe did not turn upon that fingle point,
for it was held neceflary, that Sic Fames Montgomery thould be
averred guilty of, and committed for high treafon. And becaufe
both thofe Particulars were not exprefifed in the warrant, the defen-
dants were admitted to bail. A commitment, it is true, for fteal-
ing fruit generally would not be good, becaufe if it was upon trees,
it would be no felony. 2 Inf. s2.

There is a cafe in Anderfon, which was to be a dire@ion for the
future in making commitments, which is entred in the council
book. 1In Croffon’s cafe, which is reported in 1 Sid. 78. 1 Keb.
305. it was refolved, that a commitment for high treafon generally
is good. Vaug. 142.

I think I have now taken notice of all the exceptions taken to
the commitment. The next thing relied upon is the illnefs of
Sic William Wyndbam, which appears to be a diftemper incident to
the family. We are of opinion, that this is not ground enough
fingly, to induce the court to admit Sir 777 /iam to bail: For it
muft be a prefent indifpofition, arifing from the confinement ; and
fo we held this term in the cafe of Mr. Harvey of Cembe, who
ftabbed himfelf after his examination ; and was refafed to be bailed,
becaufe his illnefs was from an act of his own. But I th:ll not
enlarge upon this head, fince we are all of opinion, Sir 777/iam
Wyndbam ought to be bailed. There have been four terms pafled

fince
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fince his commitment, and one affizes in Somertfbire, out of which t‘\ri}’:ar's i?-
. . D . . nmen

county it has been hinted the ground of the complaint againft Sir B o any
William Wyndbam arifes ; and therefore there being no prefecution profecution,
againft him, he muft be admitted to bail, himfelf in 10000/ and t;‘iuccf)';‘ftmt?
four fureties in gooo /. each, bail.

Salk. 103.

2 Sid. 17q.

Vernon wverf. Goodrich. In C. B.

F HE plaintiff declares, that whereas fhe is poflefled of an Where the
E houfe in Ipfwich, to which water was conveyed by a leaden Pllaimiff de-
pipe from the conduit houfe; the defendant neverthelefs has placed ;sfrzs}ﬁ:foo":
quaedam epiftomia wocat. flopcocks in canali plumbeo praedicto, and ly, and the
thereby hindered the water from coming to her houfe, and that the deferdant

defendant has diverted great quantities of water, by which fhe loft 2mmmmm,

the ufe of her houfe. the plaintiff
muft thew a

title in the replication, and muft not barely rely on traverfing the defendant’s title. Yelv. 147. Poph. 14
Salk. 335.

The defendant pleads, that at the time in the declaration, ef dix
antea, he was feifed in fee of half an acre of ground, being his
garden, and lying between the conduit houfe and the houfe of the
plaintiff: And being fo feifed, he placed the faid leaden pipe in his
faid garden, ad utend’ ill’ ad ejus beneplacitum ; and therefore he fixed
the faid ftopcocks, prout ei bene licuit, quae fint eadem, &e.

Demurrer inde, et pro caufa, quod materia praed’ non eff placi-
tabilis in barram altionis praed’, [ed tantum in retardationem re-
Jponfionis ad inde habend’, donec legalis titulus ad aquam praed’ per
pfam (the plaintiff) offenfus fuerit.

Selby Serjeant pro quer. That the plea is ill. Tt is not fufficient in
this cafe for the defendant to fay, it is his frechold ; for that may be
true, and yet the plaintiff be intitled to the watercourfe. Where
the plaintiff prefcribes for feparal. pifcar. it is not enough for the
defendant to fay, it is his frechold. 17 E. 4. 6.4. 7.4. 10 H. 7.
24. 6. 18 H.6. 29.6. 34 H.6. 28, 4.

That the plea fhould not be generally in bar of the s&ion, but
only till the plaintift thew a title. The defendant has given no
anfwer to the diverting great quantities of water ; and therefore he

prayed judgment for the plaintiff.

Branthwayte Serjeant contra. That‘ the plea is a gocd plea: For-
merly the plaintiff muft have fet out a grant or prefeription ; but it
Vor. 1. C 18
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is fince fettled, that to fay generally he is intitled, is enough againft
a wrong doer. But it is ftill neceffary to fet out a grant or pre-
fcription, when the adtion is againft the owner of the land ; and as
this is laid generally, it is enough for the defendant to fhew he is
not a wrong doer. 1 Ven. 274, 319. 2 Vem. 186, 291. If
trefpafs is brought for ereCting coneyboroughs to the prejudice of the
common, it is enough for the defendant to fhew himfelf lord of the
manor, Lutw. 1o7. Yel. 104.

Tlow.26.a, A plea to a common intent is good. And we may as well

e alibi in that byino the matter of law before the court, as a jury. But it not

cafe, § Co. . . .

2L 4 being thewn for caufe of demurrer, the plaintiff cannot take advan-
tage of the plea’s amounting to the general ifflue. 2 Saund. 401.

27H.8. 7. We have pleaded liberum tenementum. And if the plaintiff has

Fi.“gh Law any title, the may fhew it in her replication. And by her demurrer

59> fhe admits fhe has no title. If the trefpafs was in another place,
the may fhew it by new afflignment.

King C.J. It is hard to fay here are two charges. The wrong is
the ftopping the water, the carrying away is only aggravation. This
declaration is upon a pofleffion, which is only good againft a wron

Where the doer  and therefore the plaintiff muft thew a title. 'The defendant
plaintiff claims . . . . .

an cafement Claims the foil, out of which the plaintiff claims an eafement; and
out of the de- therefore the muft fhew her title, If it had appeared in the decla-
fendant’s foil, o410 that it was the defendant’s foil, and the plaintiff had not pre-

the declara- . .
tion muft fet {cribed, the declaration would have been bad.

out the title.
Blencowe, Tracy and Dormer Juflices, accord’, and the plaintiff
afterwards difcontinued upon payment of cofts,

Parifhes of Pancras and Rumbald in Suffex.

Juttices of ORDER of two juftices for the removal of a poor perfon
Re;gff S from the parith of Pancras to Rumbald. Within three days
own order  the juftices, reciting that they were furprized, fuperfede it, and com-
Z;Zz”:ﬁ:ofvide mand the churchwardens to return the former order to be cancelled,

Whitaker Serjeant infifted, That the juftices could not iffue fuch
a fuperfedeas ; and cited Salk. 472.

Sed per Curiam, The fuperfedeas is well fent by the juftices,
and to prevent the charge of an appeal; and the lalt order was
confirmed.

Michaelmas



Michaelmas Term
3 Georgii Regis. In B.R.

Thomas Lord Parker, Chief Fuflice.

Sir Littleton Powys, Knt.)

Sir Robert Eyre, Kut.  pHuftices.

Sir John Pratt, Knz.

Sir Edward Northey, Knz, Attorney
General.

John Fortefcue Aland, Efq; Solicitor
General.

Memorandum 5 Mr. Juftice Powys was abfent all this
term, being indifpofed with the gout.

Johnfon werf. Louth.

R. Solicitor General moved, that the defendant, being a g, gunner

gunner, might be difcharged upon common bail. in a train of
artillery is the

Baines contra. The gunner is appointed by warrant, and is in the fi‘;‘:?i‘l’dcl‘;“
nature of a commiffion officer, he receives 1s. per diem pay, and and common
takes an oath; and a gunner is fo much efteemed, that it is very bail fufficient.

difficult for him to get leave to lay down his poft.

Solicitor Gen. He is lifted as common foldiers are, and is liable to
all the penalties in the a& of parliament as.common {oldiers are,

C. J. I am informed, that the gunner is within the defcription of
a common foldier. The extraordinary pay is only in confideration

of the fkill which is requifite in his place.

Eyre and Pratt Juftices, accord’. And he was difcharged upon
common bail, :

Rex
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Rex werf. Helling,

Intr. Trin. 2 Geo.

In orders for W Ndictment for not paying fervants wages, reciting an order of two
aying wages . . ; L X -
g};qé}t i jaftices, whereby it app;ared, that ¢ /. was due, which the de-

appear the  fendant refufed to pay, having had notice of the order.

{fervice was re-
lating to huf- . . )
bandry. Glyde pro defendente. The order is void. It does not fet out the

labour of the fervant, and is only generally pro falario; the juftices
have only jurifdi¢tion in cafe of hufbandry; and the order ought to
fhew, this was a matter within their jurifdiction.

Eyre J. The pradtice is, if an order be for paying wages, it is
fuppofed to be fuch as the juftices have power over. Salk. 441, 484.

C. J. and Prast J. of another opinion. And Hil. fequente the
indi¢tment was quafhed. S

Rex wverf. Powell & al’.

1?"./;‘”'1’7" de- SIR William Thompfon the Recorder moved to quath an indi&-
el in ot ment againft the defendants, for deceiving one Dawvila of {everal
mdictment. lottery orders. It is de feriptis bonis & catallis of Davila decipie=
bant et defraudabant ; this is trover in effe@, and too generally laid,
2 Rol. Abr.79. Mod. Caf. 311. Et per Guriam, This is too general,

and was quathed without putting the defendant to demur to it,

Brett ver[. Minter & ab’,

Intr. Hil. 1 Geo. rot. 318,

Where the HIS was a writ of error coram wobis, and the error affigned
}‘ﬂ?;"“fﬁfi{ge ‘ - was, that one of the defendants, being an infant, appeared
of the defen- by attorney. The plaintiff pleads, that he was of full age; to which
ﬁiﬁéﬁ’f i>tg°t the defendant demurred, and fhewed for caufe, that the plaintiff
lay;,uzw »s 1as thewn no place where the defendant was of age.

it is of a re-
leafe.

Fazakerley pro defendente. Infancy muft be tried by the country,
and therefore it is neceflary to lay a wemue. Godb. 382. Collin v.
Taylor. Latch 194. And in Trin. 12 Ann, Wellell v. Glover, a
releafe was pleaded without a venmue, and held ill, though it was

5 infifted,
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infifted, that the name of the county in the margin was fufficient,
to which it was anfwered, that the rcleafe might be in another
place.

Brantbwayte Serjeant contra. Incapacity of the perfon may be tried
where the action is laid. The defendant is of age every where.

C. J. Full age is not local, as the executing a releafe ; the place
is no certainty of the fac, as it is in the cafe of a releafe. What is
perfonal attends the perfon every where; if he is of full age any
where, he is {o every where,

Adjournatur ; and the laft day of the term the chief juftice deli-
vered the opinion of the court.

C. J. The qualities of the perfon are to be tried where the action Qualities of
is brought. Nonage to a releafe where the releafe is laid to be made. ;}l‘)‘iep‘f:}f‘;?e““
I have looked into the cafe of Collins v. Taylor, which is oddly re- the action is
ported ; and therefore I perufed the record, which is thus: The er- t;;“gl\}/}‘(; 4
ror afligned is appearance by attorney for an infant, then it goes Caf. Lett w.
on, Eo quod wvidetur curiae, that there is no venue; JIdeo confidera- Mils.
tum ¢ft quod the defendant affignet errores de movo: Then itis, Eo Salk. 6.
quod defendens tali die appeared by attorney apud Weftminfler, quo
zempore he was an infant, &c¢. 1 think it was not neceffary to men-
tion all that, for it appeared upon the record. In this cafe, if there Lill. Entr.
be any fault it is in the plaintiff in error, and the defendant had no- 489-

thing to do but to follow him.

Judgment affirmed.

Dominus Rex wverf. Bifhop.

Efendant was convitted of printing a feditious libel, and ap- convia for =
pearing to be in a very il ftate of health, was brought up, libel being ill,
and moved for the judgment of the court, and to be admitted to '3 bailed

. before Judg-
bail. ment. Jucg

C. J. The offence is fo great that an adequate punithment may
endanger his life, and to leflen the judgment would be an ill prece-
dent; therefore bail him for the prefent, and we will give judgment
when he is better. Defendant in 2000 /. two fureties in 1000 /.

N. B. He died within a few days after,

Vor. L. D Dominus
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Dominus Rex wverf. Inhabitants of Hyworth.
Order to pay RDER to pay 3. weekly to 4. by the parith of Hyworth,
money to a

poor perfon
muft mention
him to be
poor and im-
potent,

A is bound
to B. but
ferves C. his
fettlement is
in C.'s parifh.

Balk. 68.
Difference
between ap-
prentices and
otherfervants,

. {o long as he fhall continue poor.

Martin. By the ftatute 43 Elz. ¢. 2. it ought to appear, they
are poor and impotent. 1 Keb. 489. 2 Keb. 744, 643. Pafch,
1 Geo. Rex v. Culley. An order for a father to pay fo much to his
daughter was quathed, becaufe not faid poor and impotent, but only
that the is in a poor and deftitute condition, and wants relief,
5 Mod. 197. And poor is to be underftood, goor old, poor blind,
poor impotent.

C. J. 1 favour thefe orders as much as I can, becaufe no body
takes care to draw them up for the poor. But it muft be quafhed,

Pafch. 3 Geo. Rex v. Inbabitants of Stoke-Urfey. On the autho-
rity of this cafe an order was quathed for the fame fault. So Pa/ch,
4 Geo. Rex v. Tipper, an order to maintain a daughter-in-law.

Parithes of Holy Trinity and Shoreditch.
PARKE R, C. J. delivered the refolution of the court.

This is an order for the removal of one Ferrer from the parith of
Holy Trinity to Shoreditch : by which it appears, that Ferrer was
bound as an apprentice to one Truby, with intent that he fhould
ferve Green; which he did for three years. And it has been infifted,
that he being bound to Truby, who lives in Trinity parith, his fet-
tlement is there; and not in Shoreditch, where the fervice was.

But we are of opinion the juftices have done right in fending him
to Shoreditch, where the fervice actually was, It is the fame thin
as if Truby had turned him over to Green; in which cafe there
would have been no queftion, but he had gained a fettlement in
Green’s parith. If the mafter removes out of one parifh into ano-
ther, the apprentice gains a fettlement if he lives there forty days,
The turning over an apprentice is like the affigning any deed. In this
cafe Truby was only a truftee, There is a great deal of diffcrence be-
tween apprentices and other fervants; for apprentices are not pre-
fumed to become chargeable, becaufe the trade and miftery they
learn is their eftate. Therefore the order muft be confirmed,

2 Garner
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Garner verf. Anderfon.

IN replevin out of the county court, the plaintiff declared for ta- pou,rarion
king his cart and four horfes in Nithingall-lane in the parifh in replevin a-
of Stepney The defendant pleads in abatement, that he took the "I‘C“dCd after
ea m abate-
goods in Nithingall-lane in the parifh of St. j‘obﬂ Wapping, czéjgue ment.
boc that he took them in Nithingall-lane in the parith of Stepney. gaf }iGeO}}Z"
Et pro retorn’ habend’ he fets forth his title to the goods as a deo- ,i;;,tofe e
dand. cafe the parifh
wias amended,

tnter Lord
Hall SerJeant moved to amend the declaration, and alledge the Ga; o Ro-

place to be in the parith of St. Ffobn Wapping ; for the one fide of bier, afer
that lane to the caufey is by act of parliament in the parith of Szep- {he 2me plea
ney, and the other fide in the parith of St Fobn Wapping, and the

goods were taken in that fide of the lane which is in #apping. The

fact was, that a fervant of the plaintiff’s was driving a cart, and by

chance he run over and killed a child; upon which the defendant

feized the cart and horfes as a deodand, and the fervant was tried for

the murder, and found per infortunium.

Branthwayte Serjeant contra. 1f this thould be amended, all pleas
in abatement will be fet afide. Pafch. 2 Ann. Leper v. Germain. 1 saik. so.
Afumpfz‘ was blought by bill againft defendant as a knight, he pleads
in abatement that he is a knight and baronet ; and the court refufed
an amendment. Hil. 1 Geo. Mears v. Boues 1z C. B. was the fame
cafe as this, and the court would not grant an amendment, Nothing
is removed out of the county court but the plaint only ; and there-
fore if iffue is joined in the county court, the plaintiff muft declare
de novo.

C. J. In the cafe of Leper v. Germain there could not be any
amendment, becaufe the commencement of the fuit was wrong, and
nothing to amend by. The foundation of amendments by the court,
whilft the proceedings remain in paper before they be recorded, is,
That thefe papers, delivered to and fro, fupply the declaring and
pleading ore femus at the bar, and may be amended as eafily as if
fpoke at the bar, Thefe faults ftiled errors of the clerk are amend-
able after the proceedings are recorded.

Afterwards upon deliberation the court granted leave to amend
upon payment of cofts.

Thruftout
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Thruftout ver[. Peake & al’.
Int. Trin. 8 Ann. rot. 108,

Devife to A. PON Not guilty in ejetment for the manor ot Welball and
fﬁ‘iﬁ;vf:: .. other lands in Com’ Norf’, on the demife of Edmund Miller

qually obe  Serjeant at law, the jury find this {pecial verdict.

divided, and

after their deceafes to their heirs male of their bodies, equally to be divided, and if either of them die with-
out iffue, then to the furvivor and his heirs male. A. and B. make partition, and B. levies a fine and fuf-
fers a recovery of his part, and dies without iffuc. The entry of A. is taken away, and no title accrues to
him by the furvivorthip.

That Roger Weft being feifed in fee (inter alia) of the premiffes
in queftion 23 March 1697, made his will in writing, wherein was
the following claufe, *“ And my further will is, and I declare, that
““ if it fhall happen, that at the time of my death, ¥ fhall leave no
¢ child or children begotten by me on the body of my faid dear wife,
 or if the be not with child or breeding at the time of my death,
*“ then I give, devife and bequeath all and {ingular my manors, lands,
““ tenements, &c¢, which are frechold, in the counties of Bucks,
““ Hertford and Norfolk, or elfewhere in the kingdom of England,
“ unto my aforefaid dear wife for and during her natural life; or fo
¢“ long thereof as the thall remain my widow. And as for my eflate
‘“ in the county of Norfolk not as yet any ways difpofed of, but to
“ my faid wife for life or widowhood as aforefaid, 1 hereby give,
““ devife and bequeath the fame after the deccafe or marriage of my
““ faid wife as aforefaid, unto my nephews Edmund Miller and Ro-
““ bert Sharrock during their pataral lives, equally to be divided be-

Pollexf, 428. < tween them, and after their deceafes then to the next beirs male of
““ their bodies lawfully to be begotten, equally to be divided between
¢ them ; but in cafe either of them the {aid Edmund Miller and Ro-
““ bert Sharrock depart this life without fuch iffue, then I give, de-
““ vife and bequeath the fame eftate in Norfolk to the other of them
“ for life, and after his deceafe to the heirs males of his body law-
* fully to be begotten.” And for want of fuch ifflue of both of
them, he devifed it over to others, with a remainder to his own
right heirs, and then goes on; “ Provided always, that if any of
¢¢ the devifees fhould fell timber, other than for repairs or firewood or
““ likely to decay, it fhould be a forfeiture of their particular and re-
*¢ {pective eftates.”

They find further, that Elizabeth wife of the teftator died in his
life-time, and afterwards the devifor died without iflue. That the
two devifees Edmund Miller and Robert Sharrock entred and were

feifed



Michaelmas Term 3 Geo.

13

feifed prout lex pofiulat; and by their indenture dated § May 1700,
reciting  the devife, and to the end that each party may know and
enjoy his own fhare and moiety in feveralty, “ They the faid Ed-
 mund Miller and Robert Sharrock do by thefe prefents, for them-
¢ f{elves and their heirs males, make and deliver an equal perfect
¢ and abfolute partition of all the faid manors, lands, &e¢. to and
¢ between the faid Edmund Miller and Robert Skarrock in two parts,
““in manner and form following, (w:2.) That he the faid Edmund
““ Miller, and the next heirs male of his body, thall have, hold and
“¢ enjoy to his and their own feveral ufe, according to the limitations
¢ in the {aid recited will exprefled, bur for no greater or other effate,
““ or quantity of eflate, than ke or they can or may bave by virtue of the
“ Jaid Roger Welt's will, all that the manor, &c. in full fatisfaction
“ of all his the faid Edmund Miller’s and his next heirs male men-
¢ tioned in the faid will, part, portion, fthare and moiety, dut for
 no greater or other effate than bhe can or ought to take by virtue of
< the /azd will. So in like manner, tiat Robert Sharrock fhall hold
““ and enjoy afl that the manor ofWe Ihall 7z Gayton, &e¢. and each
¢ cogenanted to reft contented therewith.” That Ld/mzmi Miller
and Robert Sharrock entred and enjoyed their parts in feveralty.
That fobn Lyng profecuted a writ of covenant de manerio de Gayton
Wellball againft Robert Sharrock, tefte 2 O&. 13 W. 3. ret’ Oftabis
Martini, on which a fine was levied. And that by deed dated
2 O&. 13 . 3. it was covenanted between Robert Starrock, okn
Lyng and Fobn Carter, That Robert Sharrock fhould levy a ﬁne to
fobn Lyng of the manor of Wellhall iz Gayton, to the intent to
{uffer a common recovery, and that fobn Carter, before the end of
Michaelmas term then next enfuing, fhould {ue a writ of entry fur
diffeifin en le poft againft Fobn Lyng, who thould vouch Robert Shar-
rock ; which fine and recovery then to be levied and fuffered thould
be to the ufe of the faid Robert Sharrock in fee. ‘That though this
deed was dated 2 O&. 13 W, 3. yet it was not exccuted till 26th
November following, but neverthelefs that it was executed before the
foffering the recovery at bar, And that there is no other declaration
of the ufes than as aforefaid. That Fobn Carter {ued a writ of entry
de manerio de Gayton Wellball, tefle 16 O, 13 W. 3. ret’ Craflino
Anrimarum, upon which a common recovery was fuffered, (which is
found in haec verba) and a writ of feifin thereupon profecuted by the
faid Fobn Carter tefle 6 November, returnable indilate ; vpon which
the theriff returned, that he delivered feifin 24 November, which is two
days before the execution of the deed. That the lands in the fine
and recovery are the part allotted by the deed of partition to Robert
Sharrock, and mentioned in the deed of 2 Offober 13 W. 3. That
16 February 1707, Robert Sharrock {o feifed died without iffue, and
that Elizabeth Sharrock his filter and heir entered, and married Pa-
trick Seagrave, Efquire, who became feifed in right of his wife,
Vor. L E upon



14

Michaelmas Term 3 Geo.

upon whom the leflor of the plaintift entered, and made the leafe,
and was poflefled until ejeCted by the defendants, fed utrum, &e.

Reeve pro quer’ argued, Firfl, That the two devifees Edmund Miller
and Robert Sharrock take only eftates for their lives as tenants in
common, with crofs remainders for their lives; and that the dcvi(e
to their next beirs male is a remainder in contingency only, and not
executed. If it had been to them for life, remainder to their heirs
male, it had been an eftate-tail executed. 1 Co. 66. Archer’s cife.
Where by a devife to Robert Archer for life, and after to the ncxt
heir male of Robert, and to the heirs male of the body of fuch next
heir male, it was adjudged, that Robert took only an eftate for life,
(1/f), Becaufe he had an exprefs eftate for life devifed to him; and
(2dly), The remainder was limited to his next heir male in the fin-
gular number ; though that fecond reafon given in Archer’s cafe was
denied for law, becaufe beir is momen collectivum, and one can have
but one heir at once, and this fhall go from heir to heir. Cro. Eliz.
313. 1 Roll. Abr. 822. K. pl. 1. Owen 148. Clark v. Day. Yet
Archer’s cafe is good law ; the true reafon of that judgment was,
becaufe the words of limitation 2o 2be heirs male of the body of fuch
next beir male were added to the beir; therefore beir was conftrued
to be defignatio perfonae. 1 Vent. 216, 232. In the cafe at bar it
is limited, by exprefs words, That they fhall have but for life, and
then confequently the heirs fhall take as purchafors. '

2dly, The words equally to be divided being added to the heirs
male, as well as to the two devifees, prove the intent of the teftator
to be, that the heirs male fhould take as purchafors, and not by way
of limitation. Had the devife been to the two devifees and to their
heirs males, equally to be divided, thefe words egually to be divided
might have been applied to the two devifees; but here it being twice
repeated, the laft muft be rejected, if the heirs are to take only by
way of limitation. Thefe words in a will make a tenancy in com-
mon. 3 Co. 39. 6. 2 Rol. Abr.89. Salk. 390, 391. 1 Vent. 376.
2 Vent. 365.

The rule will be objected, when the anceftor by any gift or con-
veyance takes an eftate of freehold, and in the fame gift or con-
veyance an eftate is mediately or immediately limited to his heirs in
fee, or in tail, that always in fuch cafe Ais beirs are words of limi-
tation of the eftate, and not words of purchafe. As to that rule,
it only holds place where the remainder is exccuted, and not when
the remainder is in contingency. 2 Rol. Abr, 418. H. phs.
Litt. Rep. 258, l

5 2dly,
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3dly, The provilo in the will for the devifees to forfeit on cut-
ting down timber, proves the devife to be but an eftate for life;
for if it is an eftate-tail the provifo is void. 1 Vent. 216, 232. Kmv
v. Melling. Such an argument from the provifo is a forcible one,

Secondly, Whether the two devifees {hall not have crofs remain-
ders for their lives by implication, with a remainder to their next
heirs males in contingency only, and not exccuted; fo that after
the death of the one the furvivor fhall have an eﬁate for life in
the whole, and not the heir male of the perfon deceafed. Affer
their deceafes in the will fhall be taken jointly, (that is) after both
their deceafes it fhall remain to their next heirs male. Such a con-
ftruéion fhall be made in the cafe of a will, but in the cafe of a
conveyance at common law {uch words may be conftrued diftribu-
tively, fo that after the deceafe of either, his part fhall remain to his
next heir male. 5 Co. . Wyndbam's Cafe. The words of a will {hall
be always followed, except the intent of the teftator appear in the
will to be contraditory to the words. 2 Jones 172, Raym. 452. Pollexf. 125:
Holmes v, Meynell, a cafe in point. 4 Leon. 14.

If they take but an eftate for life, the fine and recovery by Robert
Sharrock was a forfeiture of his eftate, and a right of entry was given
to the other devifee (the leflor of the plaintiff) which is {ufficient to
preferve a contingent remainder. 1 Fent. 188. Trin. 6 Annae, Devifeto A.
Tuckerman v. Feffery. That was a devife to two femes, Elizabeth a“dlf? jointly
and Fane for their lives, equally to be divided between them, re- o, 0"
mainder to the heirs of j’ane Fane died, and Elizabeth furvwed the heirs of
and the queftion was, whether Efizabeth hould have the whole du. A: they sre

01ntenants

ring her life, or the hen‘ of fane have that part immediately whereof | and the {ar-
Jane died feifed? And the court held, that Elizabeth and Fane were vivor fhall
jointenants, and that confequently the farvivor fhould have the whole a"ﬁ;;}’fz
during her life, and the heir of Fane have nothing till the death of life.
Elizabeth, Thercfore this conftru@ion anfwers the words affer their Vi Co. Lit.
deceafés, and does not deftroy thc authorlty of the cafe of Holmes v. ' t™

Meynell.

Thirdly, The following part of the devile, If either of them de-
part this /zfe without iffue, then 1 give the /ame eflate to the oz‘ber of
them for life, cannot make it to be an eftate-tail executed. Be-
caufe an exoxefs eftate for life is only devifed to them. 2. If it is
an eftate-tail it muft be by implication, which is contrary to the rule
of law, That no implication (hall be aliowed againft the exprefs
words of a devife. Cro. Eliz. 313. Owen 143, Moo 593. 1 Rol.
Abr. 839. pl. +. 11, which reports do differ,

C.J.



16

Michaelmas Term 3 Geo.

C. J. And neither of them right.

Reeve. Thofe words cannot create it an eftate-tail, by reafon of
the intervening contingent Remainders to the next heirs male of
their bodies. Cro. Eliz. 315. Cordall’s cafe. Where upon a devife
to Edward Cordall for lite, remainder to his firft fon, remainder to
the heirs of the body of Edward Cordall, he then having no fon, it
was refolved, that the eftate-tail was not executed, for the poflibi-
lity of the mefne eftate intervening, and therefore it was disjoined
during the life of Edward Cordall ; though that cafe has been denied
for law. 2 Saund. 386. And it has fince been adjudged, that the
remainder f{hall be vefted, till the contingent remainder comes 72 ¢ffe,
and then the eftates fhall be opened and disjoined for the letting in
of the contingent remainder, becaufe they were all created together
by the fame conveyance. 11 Co.80. Lewis Bowles’s cafe. 1 Sid. 83.
1 Lev. 36. 1 Saund. 386. 1 Vent. 343.

If they are jointenants for life, the queftion will be, what the
fine, recovery and deed of partition have done. They cannot affet
the remainder, whether contingent or executed, nor alter the quality
or quantity of the eftate devifed. The deed can amount only to an
agreement, of what lands each party thall receive the profits. Though
1t is recited to be, 2o the end that each might know his part in feve-
ralty, yet the deed is only, that each fhall hold the lands according
to the limitations of the will.

The recovery is found 77 baec verba, and appears to be no more
than the hiftory of a recovery. It is in the preterperfect tenfe, .G
petitt, and not petit,

Eyre J. That cannot be taken advantage of here,

Reeve. The fine and recovery are not of the fame manor, as

~ the deed to make the tenant to the praecipe. The one is de ma-

nerio de Gayton Wellball, and the other is de manerio de Gayton in
Wellball ; and though the jury find the lands in the fine and recovery
to be the fame as in the dced, yet they do not find the manor to be
the fame. The fine and recovery are void, for there is no tenant to
the praecipe ; for the recovery is had, and judgment given, before
the fefle of the writ of feifin, which is 6 Novewber, and feifin de-
livered the 24th, and the deed is exprefly found not executed until
the 26th.  And the finding the deed executed before the recovery
had at bar, being contrary to the record, is void, 11 H. 6. 42. The
finding a perfon dead, who appeared in court at the trial, was held

to
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to be a void finding. And therefore he prayed judgment for the
plaintiff, o

Branthwayte Serjéant pro defendente, admitted that this was a
tenancy in common ; but he argued, that it is an eftate-tail, and not
an eftate for life only. The words equally to be divided between thern:
were only to fhew, that the teftator intended a tenancy in common.
Cro. El. 6g¢. Lewen v. Cox. Archer’s cafe was adjudged but an 1 Co. 66.
eftate for life, by reafon of the limitation upon a limitation, (v:z.)
to the heirs of the next heir male, which limitation is not in the
cafe at bar. The intent of the teftator will be beft made out, by Devife to 4.
. . M . ‘ for life, and
conftruing this an eftate-tail ; for he plainly defigned the eftate sger bis de-
thould go in the family. Though it is exprefly given to him for life, ceafe to his.
and after his Deceafe to his next heirs male, ‘yet it is an eftate-tail, el male s
Carter 170. 2 Lev. §8. 3 Keb,a2. 1 Ven. 214, 225. Pollexfen and nota bare
101, King v. Melling. eftate for life

with a re-
mainder.

C. J. ‘That is certainly {0, you need not labour that conftrution.

Brantbwayte. The partition alters the quality, though not the
quantity, of the eftate. For the intent of the deed was, for each
party to enjoy in feveralty. Bifhop of Sarum v. Philips, 11 W. 3.
rot. 377. termino Mich, in B.R.  On a writ of error of a judg- 1 Salk. 43
ment in C. B. in a quare impediz, where the plaintiff fets forth, that /5%
A. and B. were jointenants of an advowfon in grofs, and by deed
agreed to prefent by tarns, and as tenants in common ; and it was
adjudged, that this deed amounted to a partition, and fo the part
allotted to B. defcended to his iffue; and a grant from the iflue,
under which the plaintiff claimed, was held good. Tenants in tail
may make a partition, and thereby bind their iffue if it is equal, if
unequal, it will bind themfelves only. As to the exception, that
there is no tenant to the praecipe ; it is {ufficient if there be one at
any time before the judgment. Show. 347. Salk. 568, And there-
fore he prayed judgment for the defendant.

Reeve veplied, Here is no tenant till after judgment. An ad-
vowfon may be parted, fo as to prefent by turns; but by this deed
they agree to continue feifed of the fame eftate.

C.J. The partition will not alter the eftate, it only alters the If a fine is le-

right of furvivorthip. The difference in the names of the manor f]ifzdaei{‘adre?
is not material. It appears there is no tenant made by deed, till anda recovery

after judgment, But the fine being levied, and no ufe declared, bad immedi-

= : ly againk
the recovery being immediately fuffered of the fame lands, and the &% €0

writ of entry brought againft the conuzee in the fine, thews that the fine fhall
VO L. L F the be taken to

make him a
tenant to the praecipe. Salk. 676.



I8

Michaelmas Term 3 Geo.

The writing
crofs the face
of a bank
note, is pro-
‘perly called
an indorfe-
ment.

the intent of levying the fine was to make a tenant to the praecipe.
This devife intends an eftate-tail.  After their deceafes are but words
of form ; for if one devifes to A4 for life, and after his deceafe to
B. for life, yet B. fhall take the eftate if 4. forfeits, enters into
religion, or becomes incapable to enjoy it ; and he fhall not wait till
the deceafe of 4. for the words were not meant as conditions. Sa/k.
230. 1Ven.199. What the jury mean, that the Deed was exe-
cuted before the recovery had at bar, I know not; for the law
takes no notice, when a recovery is had at bar,

Eyre J. Equally to be divided is no more, than if one moiety
had been devifed to one, and the other to the other; unlefs fome-
thing appears contrary in the will. Here can be no crofs remain-
ders {pringing after the death of one of the devifees, becaufe it is
limited 7f either die, &c. When a writ of entry is brought againft
the conuzee in a fine, there is no refulting ufe.

Pratt ). accord’, and judgment pro defendente nifi, &e. and
abfolute afterwards, no caufe being thewn.

Dominus Rex werf. Bigg.

HE indi&tment fets forth, that 19 Feb. 1714. Foftua Odams

being employed and entrufted by the governor and company
of the Bank of England, to make and fign bank netes, made and
figned a bank note for 100/ payable to Fames White, or bearer,
go /. whereof was 22 Feb. 1714. paid to the bearer, and indorfed
upon the faid note, which indorfement the defendant 1 Mar. 1714.
erafit, confra pacem, &c.

The defendant pleads not guilty, and the jury find this fpecial
verdict.

That Fo/bua Odams was employed, and made the note as in the
indi¢tment fet forth, and that go/ thereof was paid and indorfed
prout, &e. That the defendant 1 Mar. 1714. with a certain liquor
to the jury unknown, fotaliter expunxit et delevit the words, let-
ters and figures of the indorfement, That from the time of making
the act 8 & 9 . 3. ¢. 20. to 28 November 1697. the method of
the company was, to write the indorfements vpon the backfides of
their notes in black ink. But that ever fince, the method has been,
to write the payments upon the face of the notes, crofs the writing,
in ted ink; which laft mentioned writing has always ever fince
been called and efteemed an indorfement, upon fuch notes, fed
utrum, &c.

2 Thig



Michaelmas Term 3 Geo. 19

This caufe was argued at Serjeants Inn, in Fleet-flreet, before all
the Judges. And the queftion was, whether the fa& found by the
jury would come within the general words of the indiGtment, and
could properly be called an indorfement ?

The defendant’s counfel infifted, that the word indorfement figni-
fied a writing upon the backfide of any deed or paper, 2 Mod. Ca/.
86. Salk. 375. and that it being found, that the words razed out
by the defendant were wrote upon the face of the note, he was no
ways guilty of the fact in the indi¢tment,

But it was held by all the Judges, That the defendant was guilty.
For the writing upon the face of the note was of the fame effect as
an indorfement, and being introduced by the company in the room
of writing upon the backfide, and always accepted and taken to be
an indorfement, was within the words of the indi@ment.

- Accordingly at the next feflions of oyer and zerminer, King C. J.
of C. B. delivered the opinion of the Judges; and fentence was
pronounced againft the defendant; who was afterwards pardoned,
upon condition to tranfport himfelf to Minorca.

Dominus Rex verf. Dawfon.
At Serjeants Inn 7z Fleet-fireet defore all the Fudges.

Ndi@ment for that the defendant el die anno et Joco a bank note Febricavit in

‘for the.payment of 520 /, fab?'zcavzt et contrafecitz, Upon not f{;:(‘)‘fe‘f‘f‘(‘;“‘
guilty the jury find a fpecial verdict. gery, and evi®
dence of alier-
ing or razing
will be geas

That Conrade de Gols being a perfon entrufted and employed by
the governor and company of the Bank of England, 16 Fanuary
1715. made and figned a bank note for 220/ which note was
delivered to the defendant unaltered, who erafit et alteravit the faid
note, by turning the word 7wo into the word five, whereby the
faid note, which was made only for 220 /. purported to be a note
for 520 /. by colour whereof the defendant had and received of the
Bank 520/ fed atrum, &e.

The counfel for the defendant infifted, that the fa&s found in
the verdict were not included in the general words of the indiGment,
Jabricavit et contrafecit.  That this was not counterfeiting or
making a note, but only altering a note made. That this muft be
admitted to be a crime within the words of 8 & ¢ 7. 7. ¢. 20.

concerning,
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concerning the Bank. Bat as the indi¢tment is not for altering or
razing, they prayed judgment for the defendant,

But the Judges were of opinion, that the indi¢tment is well
enough, for this was a plain forgery, if not a counterfeit, and fabri-
cavit would denote as much.

- Accordingly at the next fefhions King C. J. of C. B. delivered the
opinion of the Judges, and fentence was pronounced againft the
defendant, who was pardoned, upon condition to tranfport himfelf
to Minorca.,

Elwell verf. Quafh & al’.

Tf'he warrant 7 HERE were three executors, one of which gave a warrant
I Xecu- . . . . .-

o ot fuf of attorney to conf.efs a judgment againft himfelf and his co-
ficient to enter executors, purfuant to which a judgment was entered againt all the
J‘;‘ggg‘e"l‘;a‘ executors de bonis teflatoris for the debt, and againft the executor,
f;mer, who gave the warrant, de bonis propriis for the cofts.

Upon motion to fet this afide, it was held to be ill, for executors
may plead different pleas, and that which is moft for the teftator’s
advantage thall be received. 1 Roll. Abr. g29. 4. 1. B. ;.

So Paf. 1 Geo. in C. B. Baldwin v. Church, one executor pleaded
a good plea, and the other a bad one; and on demurrer judgment
was given 7z C. B. for both the defendants, but reverfed on error,
-and a new judgment given for the plaintiff againft one executor
only. This is really eftopping the others from faying they are not
‘executors, and being without their knowledge, it may be fubjeting
them to a devaflavit for the paying of other debts.

The judgment was fet afide.

Hilary
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3 Georgii Regis. In B.R.

Thomas Lord Parker, Chief fuflice.

Sir Littlecon Powys, Kur.

Sir Robert Eyre, Knt.  puftices.

Sir John Prace, Knr.

Sir Edward Northey, Knz. Artorney
General.

Sir William Thompfon, Knt. Re-
corder of London, Solicitor General.

Dominus Rex wver[. Fox.

\HHE defendant being mayor of Torne/i the laft year, was by Information
the charter a juftice of peace for the following year, without agaisft a jo-

whom the feffions could not be held. And the court granted gfinz"tf:x;]
an information againft him for a voluntary abfence. the feffions.

Cole and Hawkins.

Intr. Pal. 12 Ann. rot. 254 or 258.

.PAR KER, C.]J. delivered the refolution of the court, Ta an indebitas

: tus ajizm}:ﬁt
This is an zndebitatus affumpfit, laid 16 January 1706, The de- :;Sf;il,ls nat

fendant has pleaded actio non accrevit infra fex annos. The plaintiff wealledginga

has replied a bill filed 23 Fanuary, 12 Ann. and that the caufe of difficrent time
in the replica-

action arofe within.fix years before. The defendant has demurred (on is no de.
generally, and it has been infifted on by his counfel that the replica- parture.

Vo, I. G tion
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tion is a departure, there being feven years diftance between the day
in the declaration, and the filing the bill as fet forth in the repli-
cation,

But we are all of opinion notwithftanding that the plaintiff muft
have judgment. This being only a parol promife, the time alledged
in the declaration is only matter of form, not of fubftance; and
not being a departure in a material point, is only a defet in form of
pleading, which not being thewn for caufe of demurrer purfuant to
the aét for the amendment of the law, the defendant cannot take
advantage of it. If a verdi¢t had found the promife, or the filing
the bill to be another day, that would not have vitiated the pro-
ceedings. 1 Lew. 110, 1 Keb. 566, 578.  Hob. 164, 199.

: Salk. 222, If the day had been fubftance it would have been a departure ;
223 and {o it was adjudged in this court, Pa/. 1 Geo. Stafford v. Fercer.
ugon"; ;ar: That was upon a promiffory note dated in 1704, The defendant
miflory note pleaded aétio mon accrevit infra fex annos; the plaintiff replied a
1t i bill filed 12 Ann. and after a verdict the judgment was arrefled, be-
caufe in that cafe the day was material. If the day in this cafe

fhould be looked upon as fuch, it would be in the defendant’s

ower in almoft all cafes to fix the time and place. As where the

plaintiff brings an altion of affault and battery in London, the de-

tendant pleads he made the affault in Middlefex, and that afterwards

the plaintiff releafed all batteries except in London. By this he

would make the place material, and the do&rine of bringing tran-

fitory actions where the plaintiff pleafed, would fall to the ground,

if the defendant fhould be allowed by artificial pleading to make the

time and place matter of fubftance. Vide Co. Litt, 282,50, Yel114.

Fudic’ pro quer’

Dominus Rex werf. Bond,

;Filin% of an W Nquifition taken fiper vifum corporis of a man that hanged him-
E:f,m/;u?: - B fIf; and the jury find him pofleffcd of a mefluage, which as a

Sum corporis ﬁ/O de /é’ he forfeited.

five years after

the death, . . C e ea
wﬁenf,anlythe Pengelly Serjeant moved, to flay the filing of this inquifition,

headwasto be upon an affidavi¢ that the man died five years before, and the co-
found, #2id. 1oner dug up a fkull, which he affured the jury he knew by a par-

ticular mark was the deceafed’s ; and thereupon the inquifition was
The jory  taken : Which he infifted ought to have been upon view of the
ought to VieW whole body, that the marks if any may appear. Regina v. Clerk,

the whole
body. I the
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the court held that {even months was too late.  Salk. 377. 2 Mod.
{a. 16.

Cur’, Stay the filing till further motion,

Hawkfhaw wer/. Rawlings.

EBT upon a bond. The defendant craved ¢yer of the bond,
i et ei legitur, &c. petit etiam auditum conditionis ejufdem
feripti, et ei legitur in bacc wverba, feilicet 5 which appears to be for
the defendant and two other obhgors joined in the bond, to pay
money at a future day, quibus lectis he pleads payment at the day
by the other two obligors, and an acceptance by the plaintiff in
faiisf:&ion.  The plaintiff, proseffando that the other two did not
py, for plea fays he did not receive in fatisfaction modo et forma ;
and thereupon iffue is joined, and a verdict for the plaintiff,

Sir William Thompfon moved, that a repleader might be awarded,
for that this is an immaterial iflue, the payment, and not the re-
ceipt, being proper to be put in iffue.

Reeve of the fame fide. The bond being no where fet forth in
the oyer, but only the condition; it does not appear upon the re-
cord, that the two perfons who, it is pleaded, made the payment,
were bound in the bond: For the altion againft the defendant is
guatenus upon a fingle bond, and then this payment will amount to
no more, than a payment by a ftranger, which will make the iflue
an immaterial one.

Sir Robert Rd}mond contra. It muft be admitted, that there can
be no payment in fatisfaction, without a receipt in fatisfation : And
therefore the denying the acceptance, is an argumentative iffue, and
will be good after a verdit. Styles 239. in “Mich. 7 W. 3. Tozmg
v. Rudd.  Indebitatus affumpfit for apothecaries wares; the defen-
dant pleaded the delivery of a beaver hat, which the plamtiﬁT received
in fatisfaction ; the plaintiff] proz‘e/i(mda that he did not give it in
fatisfation, pro placito faith, that he did not receive it; and this
was held a good iflue.  Vide Hob. 178. Sty. 239, 263.

As to the fecond exception. If that be wrong it is amendable.
The oyer is at the plaintiff’s requeft, and fhould have been fet
out by him, which he neglecting to do, fhall not take advantage
of his own default. Admitting the payment is not by the two
obligors, but ftrangers, yet where the defendant admits the plain-
tiff’s caufe of action, and pleads matter which is not a legal dif-

charge,

Where the
defendant
pleads a pay-
ment and ac-
ceptance in fa-
tisfattion, the
plaintiff’ may
take iffue up-
on the accept-
ance, which
will be an ar-
gumentative
denier of the
payment.

Salk. 627,
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charge, if iflue be joined upon that, and a verdi&t againft him, the
plaintiff {hall have judgment. 5 Co. £3. Nicoll’s cafe. :

Paymentbya (. J. Although payment by-a ftranger be not a legal difcharge,
ggzzgerbgft yet acceptance in fatisfaCtion is. Suppofe a man owes me 100/
acceptance is. upon bond, and another 100/ upon another account, and he pays
jfacredior me 100/ I may apply it to which I will; and though he paid it
debts, he may 1D fatisfaction of the bond, yet if I did not receive as fuch, it will
apply thepay- be no difcharge of the bond. And therefore in thefe cafes the ac-

ment to which ceptance is the clearer iffue. There are two requifites to work a

he will. 2. .

2 Mod,é’, difcharge, 1. Payment, and 2. Acceptance. And a traver{fe of the

123. acceptance, is an argumentative denial of the payment,

z Chan. Ca.

83. o . ‘
Pratt J. If by neceflary confequence the replication denies the

No payment

in fasfadion Plea, and a verdiét pafs, the court may give judgment. There can
without an  be no payment in fatisfaction, without an acceptance in fatisfaction.

acceprance:  And if the plaintift fays, that he did not accept in fatisfaction ; the
confequence is, that it was not paid in fatisfaction.
Judgment pro quer’.
. Andrews wverf. Franklin.

To pay within A SE upon a promiffory note to pay within two months after
tawo montls fuch a fthip is paid off, and counts upon the flatute, '
after a jEip is

/wz'd' qﬂ; 1s

goodinapro-  Branmthwayte Serjeant infifted, That this is not negotiable, it be-
uiflory note: ing upon a contingency which may never happen.  Focehyn v. La-
Jerre, Hil. 11 Ann. rof. 214. in B. R, upon a writ of error, was
a bill to pay out of the drawer’s growing fubfiftence, and that was
held not to be negotiable as a bill of exchange. )

Sed per Curiam, The paying off the fhip is a thing of a publick
nature, and this is negotiable as a promiffory note,

Judgment pro quer’.

Geodright
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Goodright verf. Wright.

Intr. Hil. 11 Ann. rot. 412, 5.C. 1 Will,
‘ Rep. 397.

PON not guilty in ejeCtment on the demife of Richard Wood, Devife to 4.
the jury find this fpecial verdi&. ‘ﬁ}d t‘é;‘f’ gﬁ;s

A the life of the
That Fobn Wood being feifed in fee of the premifles in queftion, ie"éfoz)n o
by his will in writing 28 Fuly, 8 . 3. 1696. devifed the fame t0 jg.’can take
his coufin Edward Bazill for life, and after his deceafe to the iffue nothing ; and
of his body; and in default of fuch iflue, to his two nieces Mar- ;‘nfft‘:da‘t‘;di’;e
garet and Sufanna Wright, and to the xﬂue of their two bodies right heirs of
lawfully to be begotten ; and for want of fuch iffue, to the right 4.is void alfo.
heirs of Edward Bazill for ever. That Edward and Mzzrmrel‘ (two f;‘fsf 1;;23?'
of the devifees) died in the life of the devifor without 1ﬁ‘ue and 2 Sid. 53, 78.
that Sufanna alfo died in the life of the teftator, leavmg one zMod. 313.
daughter Margaret the now defendant, who is alfo heir at law to BA“t;gej‘;‘fZ;;
Edward Bazill, and born 10 Offober 1702. That afterwards the yeir heirs (4.
teftator died, and the defendant entered, upen whom Richard Wood dying before
the leflor of the plaintiff as heir at law to the devifor entered, and devifor) is

» S . a good devife
made the leafe to the plaintiff, /ed, &e. of the whole

to R. in fee.

Branthwayte Serjeant pro quer’ argued, That the devife to Sufznna g:lfrzzg

is void by her death in the life-time of the teftator. For every will Show. o1.
muft be conftrued as an inftrument whereby the land muft be con- ng in Car.
veyed, and then {uch a conftru&tion muft be made upon the will,

as would be made upon a deed ; except in this particular point, that

the party may not be forced to “ufe fuch particular formal words, as

muft be made ufe of in a deed, (fo that the words be fufficient to

fhew the intent of the devifor) becaufe the law fuppofes a will to be

made by one inops confilii ; but however that intent muft follow

the rules of the common law. It is a general rule, which holds as

well in the cafe of wills as of conveyances at common law, that by
neceflity there muft be a donee 7%z ¢ffe of capacity to take the thing

given at the time when it ought to veft; and if there be no fuch
perfon 7z effe, the gift is void. In this cafe there is no perfon ca-

pable to take the land, the devifee dying in the life-time of the
teftator, at which time nothing pafled.

It may be objeCted that here are other words 7ffue of the &oa’)?
which are (/e/crzpzw pc’r/onae that is to take. As to that objetion,
thofe words //Jie of the body, are only named as words of llmxtatxou
exprefling the quantity of the eftate which the devifee thould take,

and are not named to be immediate takers ; for if {o, other per fonc
Vor. 1. H will
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will take the eftate whom the devifor neither knew nor intended
fhould take,

The making and commencement of every will muft be con-
fidered, and not the confummation, (the death of the teftator)
wlich is founded upon the commencement. At the making the
will Sufanna had no iffue; and therefore the teftator could not in-
tend, that the iffue which thould be born after the making the will
thould be a purchafer. In Brest and Rigden’s cafe, Plow.3435. it
was adjudged, that where a devife was to Henry Brett and his heirs,
and Henry died in the life of the teftator, the fon and heir of Henry
fhould take nothing by the devife; and that lands purchafed after
the making of a will do not pafs by a devife of all his lands, becaufe
the law refpects the commencement and intent of the devifor. And
as to an objection that may be made, that this cafe differs from
Brett and Rigden’s cafe, this being an eftate-tail, and that a limita-
tion in fee ; Hartop's cafe, Cro. El. 243. was a devife to TZomas
Hartop and the heirs males of his body, with remainders over;
Thomas died, leaving iffue in the life of the devifor; and there it
was held, that the eftate cannot veft in the heir, becaufe it never
vefted in the anceftor ; for the word beirs was a word of limitation,
and not to give an immediate eftate; for if it was to veft in him, it
muft veft in him as a purchafor, and that was not the intent of the
devifor ; which cafe was then held not to differ from Bress and
Rigden’s cale, Cro. El 422. Raymond 408. 2 Lev.243. 2 Sfones
135.  Pollexfen 546. Wherefore the devife being void, he prayed
judgment for the plaintiff.

Reeve contra. That the word 7ffue is a good word of purchafe,
either of a prefent eftate, or of an eftate by way of remainder; and
not a word of limitation in a deed or conveyance at common law.
And if {o, it thall be the fame in the cafe of a will, unlefs fome
certain intention of the devifor may be found in the will to alter
the fame. And therefore he argued, That the defendant might take
either as jointenant for life with her mother and her aunt, and fhe
being the furvivor will have a good title; for if .2 devife to B.
and to his iffue, and B. has no iflue at the time, B. has an eftate-
tail ; becaufe the intent of the devifor was, that the iffue thould
take ; and therefore whenever it is demanded what eftate fuch a de-
vifee has, it depends upon the circumftances of the family, whether
the devifee has iflue at the time of the devife or no. The devifee
1s not of neceffity to be 2z ¢ffe at the time of the devife, therefore 2
devife to an infant en wentre fa mere, is good. Soa devife to B.
his eldeft fon for life, and after to the eldeft iflue male of C for
life, 1s good, though C. had no ifiue at the time of the devife and
death of the devifor, 1 Rofl, Abr. 612. p/. 3. Limitations of ufes

have
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have been coupled in the fame conftruction as has been made on

wills ; therefore if a man make a feoftment in fee to the ufe of

himfelf for life, and of fuch wife as he fhould afterwards marry for

her life, and after he takes a wife; they are jointenants, and yet

they come to their eftates at {everal times. Moor 96. 1 Inft. 188. a.

But he did not infift much on this point, it being adjudged contrary

in Wild’s Cafe, 6 Co. 16. 'The reafon of the Judgment in Brett

and Rigden’s cafe, ¢ That lands purchafed after the making of the

““ will do not pafs by a devife of all his lands,” depends upon the

words of the ftatutes 32 and 34 Hen. 8.  that every perfon, baviug Plow. 344.bs
“ Jands, may devife them.” So that if the devifor has not the lands at 3 Co. 30.b.
the time of the devife, it is out of the words of the ftatute, and a//

his lands, is no more than all he then had. Pollexf. 549. (Except

there be a republication after the purchafe, Salk. 237, Pollexf. 548.

1 Vent. 341.)

Secondly, The defendant may take by way of remainder for life.
And for that Wild’s cafe, 6 Co. 16. is ftrong in point, for there it
is adjudged, that by a devife to a baron and feme, and after their de-
ceafe to their children, they having children at the time of the de-
vife, the baron and feme take but an eftate for life, with a remainder
to their children ; and that a devife to B. and to his children or i{Tue,
he having no children at that time, is an eftate-tail ; the devifor in-
tending that the iffue fhall takc, and as 1mmed1ate devifees they
cannot take, not being iz rerum naturd ; and by way of remainder
they cannot tqke for the gift was immediate to them and to their
ufe ; by which cafe it is proved, that if the gift is not immediate, as
it is not in the cafe at bar, there being future words, “ and to their
““ iffue lawwfully begotten,” the defendant may take by way of remain-
der for life. But he would not infift much on this point, it having
been fettled, that by a devife to B. for life, and after his deceafe to
the iffue of his body lawfully to be begotten B. took an eftate-tail,
and not an eftate for life only, with a remainder to his iffue. Kmo—
v. Melling, 2 Lev. §8. 3 Keb. g42. 1 Vent., 214, 223, Po/fex/
104. 1 Sid. 47. Carter 171. Secus in a deed, Pollexf. 583.
where an eftate is limited to 4. for life, remainder to his firft fon
in tail ; for there 4. is only tenant for hfe and the fon takes by
purchafe.

Thirdly, The defendant has a good title as iffue of the body,
though the devifee died in the life of the devifor, admitting the de-
vife creates an eftate-tail. This point has never yet been fettled, for
the cafe of Brett v. Rigden was of a devife in fee, which differs from
a devife in tail.  Hartop’s cafe was adjudged on another point, and
in the cafe of Fuller v. Fuller, Moor 353. the court was divided ;
and Popbam faid, that by a devife to B. and the heirs of his bedy,

if
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Vide 1 Inft.
298. a.

if B. was dead at the time of the devife, the heir thould take asa
purchafor. If a man has iffue three fons, and devifes his land to the
eldeft in tail, remainder to the fecond in tail, &e¢. if the eldeft dies
(having iffue) in his father’s life-time, his iffue fhall have it, becaufe
peradventure the devifor did not know of the death of his fon, who
perhaps was beyond fea, or otherwife abfent, ‘The ftatute de domss
takes more care of the iflue in tail, than of the tenant in tail him-
felf, qued voluntas donatoris in chartd fud manifefté exprefla de cae-

tero obfervetur, 'There has not been one judgment whereby this

point has been fettled.

Fourthly, Which he chiefly relied on, admitting this to be an
eftate-tail, and the fame conftruction ought to be made on this
eftate, as upon an eftate in fee; the defendant has a good title, be-
ing found heir at law to Edward Bazill, by virtue of the remainder
limited to the right heirs of Edward ; which limitation is valid in
law, though the firft devife in tail thould be void by the death of
the devifee in the life of the teftator, for the intervening eftate li-
mited to Margaret and Sufanna prevents the confolidation of the
two eftates of Egward ; for the eftate limited to the right heirs of
Edward is a diftin@ eftate, independant on the eftate-tail before de-
vifed to Edward. Litt. §. 578. 1f a leafe for life be made, remain-
der to another in tail, remainder over to the right heirs of the te-
nant for life, the tenant for life may grant over the fame remainder
to another by deed. 'This limitation to the right heirs of Edward
is a new <created eftate, and does not depend on the other eftate,
for thole words, right bezrs, are in this cafe words of purchafe,
and not words of limitation.

It may be objeGted, that it is a rule in law, ¢ That when the
¢ anceftor by any gift or conveyance takes an eftate of freehold,
-¢ and after an eftate is thereby limited mediately or immediately to
¢ his heirs in fee or in tail, that always in fuch cafe bis heirs are
““ words of limitation of the eftate, and not words of purchafe:”
To that objection he infifted, that this rule of law extends only to
fuch cafes, where the anceftor takes the eftate limited to him; fo
that if the anceftor never takes the eftate, that rule can have no
force. And in this cafe Edward never took any eftate, and then
the defendant as heir at law to him fhall take the eftate as a pur-
chafor. That the reafon of that rule depends upon a {uppofition
that the anceftor takes the eftate, is proved by 1 Infl. 22. 4. 319. 4.
376. 6. 1 Co. 104. a. Shelly's cafe. 11 H. 7.74. per Hankford. And
therefore, it the devife to Edward and to his iflue be void by his
death without iffue in the life of the teftator, yet the remainder to
the right heirs is good, being a diftinét remainder: and no cafe
proves, that a good remainder fhall be tacked to a void devife, {o as

5 to
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Yo avoid the remainder ; wherefore he prayed judgment for the de-
fendant.

Branthwayte veplied, Firfl, That the defendant is found not to
be iz effe at the making of the devife, and therefore the cannot take
as jointenant; for all jointenants muft be 7z effe when the eftate
fhould veft. Were they to take as jointenants, they could only take an
eftate for life, which conftruction would overthrow the intent of the
devifor, which it is plain was to pafs an inheritance. Itis a con-
ftant rule, that a devife to one and to his iffue in a will creates an
eftate-tail, without confidering the circumftances of the family at
the time of the devife, whether the devifee had then iffue or not;
though the word Aeirs may be neceflary in a deed ; fo is /7/d’s cafe,
and that cafe cited by my lord Coke out.of Bendloe, is exprefly againft
the opinion for which it was cited.

Secondly, That the defendant fhall not take by way of remainder
the fame anfwer proves, for then they would take only eftates for
life, when the devifor intended a fee-tail.

Thirdly, The devife is void by the death of the devifee in the life
of the teftator, for the iffue cannot take as claiming from one who
was never feifed ; the iffue in tail does not claim per Sormam doni
by virtue of the ftatute de donis only, but alfo by defcent from the
donee 1n tail.

Fourtbly, The heir cannot take it as a purchafer, for on a limi-
tation to one and to his heirs, the conftrution has always been, that
the heir fhall never take as a purchafer, without that diftinétion,
when the anceftor takes the eftate and when not,

C. J. Had it been limited to Edward Bazill only for life, re-
mainder to another for life, remainder to his right heirs; this re-
mainder in fee muft have vefted in Edward, drowning the firft eftate
for Iife, and making bis heir to claim by defcent. Wild’s cafe is
very oddly reported, and has miftook the judgment of that cafe
cited out of Bendloe as it is reported in Bendloe, and in 1 dnderfon
43. pl. 110. Where an eftate is linvited to one and his iffue, it
amounts only to a defcription of that iffue, for iffie is more properly
a word of defcription, than of limitation. There can be no queftion
but that by this devife to Edward and to his iffue he has an eftate-
tail, becaufe it is limited over, end for want of fuch iffue then to an-
other. A devife to one and to his iffue, is not reftrained to the firft
fon, but extends to all the iffue 7z infinitum, (for iffue is nomen col-
lectizwian) defcending from the devifee. 1 can {ee no colour of dif-
ference between an eftate-tail and a fee-fimple, and I believe the

Vor. I. 1 report

3 Lev. 408.
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Cro. EL 423. report of that {aid by Popbam in Cro. Eliz. is miftook, The ftatute
de donis has nothing to do in this cafe, becaufe the tenant in tail ne-
ver took the eftate. He that takes by purchafe muft take at the
time when the eftate fhould veft. The defendant cannot take by
defcent, becaufe the anceftor never took it,

Powys, J. Litt. §. 578. makes ftrong againft the defendant ; for
if the eftate limited to the right heirs of Edward Bazi/l by the in-
tervening eftate-tail is diftin&, and may be granted over by Edward
Bazill; that proves, that besrs was meant only as a word of li-
mitation, and not as aword of purchafe, for elfe it could not be
granted over by Edward, preferving his firft eftate. And the rea-
fon why it may be granted over is, becaufe in judgment of law every
man carries his heirs in his body.

Pratt, J. differed from the C. J. and conceived, that there was
a difference between an eftate-tail and in fee. The cafe of Brett v.
Rigden muft be allowed for law, that the devife by the death of the
devifee,living the teftator, is void ; and the reafon is, becaufe the de-.
vifor had no intent in the devife to benefit any perfon but the devifee,
for he did not know who would be heir at law to the devifee. A man
has power by the ftatute to devife his lands, but he cannot raife
fuch an eftate as is inconfiftent with the rules of law., When a
man gives his lands to one and to the heirs of his body, it is plain
that the devifor defigned to benefit, not only the devifee, but alfo the
iflue of his body, thereby altering the common courfe of defcent ;
therefore it is provided by the ftatute de donis, quod donatoris voluntas,
&e. giving a benefit to the iffue in tail, thereby intending to perpe-
tuate the eftate in his own name, and fo intending a benefit to him-
felf after his death. The iflue are intended to have a benefit, though
they were not 7z gffe at the time of the devife, for the intent of the
devifor was, 1/, for the devifee to take it; 2dJy, his iflue, not con-
fidering how they fhould take; and then though the firft devifee
cannot take it, dying in the life of the teftator, yet fo far as the
will can take cffect, (which it may do in the ifiue) it muft take
effet. If it is limited to one man, remainder to another, though
the firft limitation be fruftrated by the death of the party, yet the
other remainder is good. Devife to an infant en wentre fa mere is
good, by way of an executory devife; though the child is not born
in the life of the teftator: if the child is born, it is good by way of
an immcdiate devife. Though a will cannot take eftc@ 7n ommrbus,
yet as far as it can it muft take effe®. Ifue is more properly =
word of purchafe than a word of limitation.

5 Upon
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Upon this an w/terius concilium was granted, and the caufe ar-
gued a fecond time, and this term Parker C. J. delivered the refo-
lution of the court,

C. J. The queftion is fingly, whether the devife be fubfifling, Refolution
or not ? If it be fubfifting, the title is with the defendant ; if not, of the Coust.
with the plaintiff.

The cafe of Bretr v. Rigden muft be allowed to be good law;
in which cafe it is refolved, that there muft of neceffity be a grantee
or donee 77 effe capable to take, when the eftate ought to veft, and
that a devife to Henry Brett and his heirs (Henry dying in the life
of the teftator) could not take effect in the heir; and Aesrs in that
cafe were only named to create an eftate in fee in Henry, and not
to make the heir take immediately by purchafe but mediately by de-
fcent, and by Henry’s death the eftate fell as much with refpe&t to
the heirs as himfelf.

The cafe at bar has been diftinguifhed from that in two particulars,

1. That the devile to Edward Bazi/l and his heirs is not an im-
mediate devife, by reafon of the intervening eftates.

2. That a devife to Sufanna Wright and her ifiue, is different
from a devife to her and her heirs.

Firft, We are all of opinion that the intervening eftate makes
no difference, His heirs are words of limitation, and therefore like
the cafe of Brett v. Rigden ; the only difference is in the thing de-
vifed, one being an eftate in pofieffion, and the other a remainder.
Litt. §. 578. 1 Infl. 319. 6. In this cafe the anceftor never took
the eftate, which he ought to have done, to make it veft in him
in remainder. Shelly’s cale, 1 Co. 93.

Secondly, If Sufanna had furvived, (he would have had an eftate
tail ; the words 7ffue of the body create an eftate-tail in her, and are
as good an expreflion for an eftate-tail, as the word Jbeirs of an eftate
in fee. Iffue of the body being therefore words of limitation, the
devife of the eftate-tail is void by the death of Sufanna in the life of
the devifor, The difference as to this between an eftate in fee and
in tail is not material, for if 1 devife one eftate to 4. and his heirs,
and another to B. and the heirs of his body, it is in the power of
B. to make this laft eftate as large as the devife to 4. in fee,

Ie
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It will be of dangerous confequence to alter refolutions in thefe
cafes, it 1s removing the antient land-marks; and the authority of
Brett and Rigden’s cale, is not be contefted, which is not materially
variant from this. But admitting it to be {o, yet Hartop’s cafe, Cro,
Eliz. 243. was of a devife in tail, and there it was held, that the de-

~vifee dying 1n the life of the devifor, the devife could not take effec

in the iffue ; and in the cafe of Fuller v. Fuller, Cro. Eliz. 423. all
the Judges agreed with the refolution in Hartop’s cafe, although
primd facie it way {eem as if Fenner and Popbam were contra to
Gawdy and Clench ; yet upon nice obfervation it will be found, that
they differed only with refpe¢t to the new publication, and not to
ithe other point.  Popbam puts this cafe: If a man has iffue three
fons, and devifes the land to his eldeft in tail, remainder to the
{econd in tail, remainder to the third in fee, and the eldeft dies ha-
ving iffue in the life of his father, his iffue fhall have it without a
new publication. But the reafon is, becaufe the heir of the eldeft
fon was alfo heir at law to the devifor, and no intent appeared to
difinherit any of his fons: And Pgpham {aid it might be otherwife
on a devife to a ftranger (which is the cafe at bar),

3

If the devifor had died immediately after making his will, the
effe would have anfwered the intent; for then the word 7ffue
would have been a word of limitation in all the eftates, and if that

were the {enfe at the time of making the will; it fhall be taken to
be {o fhll.

- It was objected, that this is an eftate-tail raifed rather by opera-
tion of law than the intent of the party. (Anfwer) The law takes
that to be his Intent, for upon a devife to 4. and to his iffue, or
after A.s death to his iflue, the law has always confirued this to be
an eftate-tail. If 4. has two fons and four daughters, and dies be-
fore the devifor, the eldeft fon inftead of having the whole would
have but a fixth part, if it fhould be conftrued that the iffue fhould
take by way of remainder ; whereas the intent of the devifor was,
that the cldeft fon fhould have the whole during his life, which is
a plain demonftration that the law takes fuch a devife to be an eftate-
tail. 1 Ven. 228,

The fuppofition of a kindnefs intended to the iffue will be po ar-
gument in favour of the defendant, becaufe it has been always
thought that a devife to a man and his iflue is a kindnefs to him,
for by conftrution of law he carries his heirs in his own body.
In this cafe the remainder man is more confidered by the devifor
than the iffue in tail.  The devifc was for the fuke of the father,

that
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that he made it fo large, and for the {fuke of him in remainder that
he made it no larger. - He cannot be fuppofed to have had any
particular affetion for the iffue, there being none iz ¢ffe at the
time of the devife.

_The plain ufe of the words was to give Sufanna Wright an eftate-
tail.  If the had lived fhe would have enjoyed it, but by her death
the eftate is determined. There is no difference between an eftate in

fee and in tail, for in both Cafes the Devifee muft be 7z ¢ffe.

The fame an{wer ferves for the remainder to the right heirs of
Edward Bazill, who never took the eftate, and therefore could not
convey a defcent to his heirs.

There is no inconvenience in putting the devifor in thefe cafes
to review his will; and the cafes of Brett v. Rigden, and Hartop’s
cale, are founded upon good reafon and authority, and are not now
to be over-ruled.

Sudicium pro querente.

The defendant immediately delivered into court a writ of error
coram vobis, and the court demanding of her attorney what error
he had to aflign, he told them infancy in the defendant, who had
appeared by attorney, as error in fact, -

C. J. The defendant ought not to be allowed to affign this error Infancy in de-
in eje¢tment, for he comes in of his own accord, and prays to be f:giﬁﬁ;:”aﬁd
made defendant, which the plaintiff cannot oppofe. This is an appearanceby

abufe upon the court, and the attorney ought to be committed. attomegm“%h‘
not to be ai-

. . . figned for er-
Whereupon the attorney withdrew bis writ of error, and the ror.

court gave him a fortnight to bring error in the Exchequer Chamber,
upon the matter of law, and in the mean time execution to ftay,
and directed the record here to be amended, and the defendant rmade
to appear by guaardian.

Dominus Rex wver[. Powell & al’.

RULE for the profecutor of an information in matura de quo Profecutor of
_warranto, to pay cofts for not going on to trial, was moved to 'r:’aft‘;rr‘:‘:f’fo;u;n
be difcharged.  Sed per Curiam, In the cafe of the King there can awarranto

be no laches ; but a fubjedt in thefe profecutions fhall pay cofts as in all Py
common actions. Executors and adminiftrators pay cofts for not 20329 o
going on to trial, Rule to pay cofts, ' o

‘Vor. L. K Cork
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Statute of
Frauds and
Perjuries ex-
tends only to
contralts in
confideration.
of marriage,
and not con-
tralls to
marry,

‘The witnefs
being admini-
ftrator de bonis
“zon of the

obligee, proof

of the hand
was allowed.

Cork werf Baker. In C.B.

Intr. Trin. 11 Geo. rot. 1433.

HE plaintiff declares, that in confideration fhe promifed to

marry the defendant, he promifed to marry her at his father’s
death, who is fince dead, but the defendant refufed fo to do, and
has fince married 4. B. which the lays to her damage 1000/ and
upon non affumpfit obtained a verdi& for 300 Z

The defendant moved in arreft of judgment, that this paro/ pro-
mife is not good in law. But after argument it was held, that
this is not within the fatute of frauds and perjuries, which relates
only to contralls in confideration of marriage ; and that the cafe in
3 Lev. 411. has been contradiGted by later refolutions. The defen-
dant having married another perfon, has difabled himfelf to perform
the promife, and therefore the plaintiff cannot apply to the fpiritual
court to have a performance decreed, but muft be repaid in damages
here.

Fudicium pro querente.

Godfrey wverf. Norris. At Guildhall.

EBT upon a bond, Non ¢f factum pleaded, and iffue there-
upon,

The plaintiff was adminiftrator de bonis non of the obligee, and
the only furviving witnefs to the bond ; and the proof given upon
this iflue was only a perfon who {wore to the hand-writing, and
alfo feveral letters from the obligor making mention of this bond.

To this it was objeCted by the other fide, that the hand-writing
is not fufficient proof, where the witnefs is living, That it was the
fault of the plaintiff to bring himfelf under this incapacity 5 he might
have let another perfon have taken adminiftration for his ufe, or ad-
miniftration guead this bond only,

But it was ruled per Parker C.J. that this was good evidence ;
and he likened it to the cafe of a will, where the witnefs after-
wards happens to be a devifee under the will, in which cafe if there
be no other witnefs, proof of the hand is allowed.

Whereupon the plaintiff obtained a verdiét,
5 | Lockart
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Lockart wver/. Graham.
Coram King C. 7. de C. B. af nifi prius.

HERE there were three obligors, and the a&ion brought One obligor
. . witnefs to
againft one of them only, the other obligor was allowed to ;rove the de-
be a witnefs to prove the execution of the bond by the defendant; hvery by the
after a cafe had been made of it at #ff prius, and conference Wlth other.

Tracy and Dormer, Juftices.

Sacheverell ver[. Sacheverell.

At Serjeants Inn iz Chancery-Lane, before a court of Delegates,
5 March 1716.

HE marriage of the plaintiff came in queftion after her huf- Afidavic of a
band’s death upon granting adminiftration, and it appeared Sgadrg;a:;fsad
they were married under feigned names at the F/eez‘ The widow mafnage tho”
produced an gffidavit of the inteftate’s, made by him before a fur- taken beforea
rogate of Dofors Commons, that he was married to bher ; which affi- c‘;:&gt‘::;g“;
davit agreed with the reglﬁcr, and referred to it. But it was ob- court.
jected, that the taking this afidavit was an extrajudicial act, there ! W‘H Rep.
being nothing at that time before the ecclefiaftical court ; but the
court here allowed it to be read in confirmation of other evidence,
And the appeal was difmifled with 100/, cofts, and the marriage

confirmed.

Brown ver[. Barkham. In Canc.

IR Edward Barkbam having no iffue of his own, and only one Onadevife to
fifter, and two coufins, Robert and Edward Bar/z/mm 19 Fan, theheirs males
. . . . of the body of
1709. made his will, and devifed the lands in queftion to truftees 4 one who is
and their heirs, ¢ in truft to fell {fufficient to pay my debts, and to heifhm?le and
““ convey the refidue to my coufin Robers Barkbam and the heirs 1 oy 80
““ males of his body, and in default of fuch iffue to the heirs males verthelefstake
““ of the body of my great glandfather Sir Robert Barkbam, remain- by purchafe.
*“ der to my own right heirs for ever” Then he gives the intereft
of 2000 /. to his fifter for her life, and the principal to her children

after her death.

Robert the firft devifee died without iffue in the life of the de-

vifor, then the teftator died, leaving a fifter, who is heir general to
Sir
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Firft objec-
tion.

Sit Robert the great grandfather; but the defendant Edward Bark-
ham is heir male of the body of the great grandfather.

The queftion was, to whom the truftees fhould convey the fur-
plus, whether to the fifter, as heir general of the devifor, or to the
defendant as heir male of the body of Sir Robert the great grand-
father, remainder to the right heirs of the devifor, '

This cafe was argued very largely at the bar,  And Cowper Lord
Chancellor took time to confider of it, and this term pronounced
his decree.

Lord Chancellor. If the manifeft intent of the teftator, expounded
by natural reafon, without regard to legal refolutions, were to
govern in this cafe; I fhould think it would hardly admit of a
queftion. But fince there is an artificial reafon in the law, which
fometimes {tands as oppofed to natural (whick is right) reafon, and
is founded upon the opinions and refolutions of Judges, and that
taken and allowed to be law ; the courts both of law and equity
ought to fubmit to them, when they are-fully examined and found
to be thus fettled ; becaufe otherwife the law would be an uncertain
undetermined rule, and lawyers would not know how to advife

. their clients. I {hall therefore inquire how far this court is hindred
in the prefent cafe by the fixed rules of law, from purfuing the

plain intent of the teftator, which was no doubt that the convey-
ance fhould be made to the heirs males of the body of Sir Robert
the great grandfather, and not to a female, who is heir general to

himfelf, as long as there are any heirs males of the body of the great
grandfather.

The furft objection infifted on was, that it has been often ade
judged, that he who takes as a purchafer by the words bezr of 7. S.

immediately, muft be compleatly heir of %.S. and that po perfon
can take as heir whilft his anceftor lives. o

I anfwer, That this maxim, and the cafes founded upon it, are
very foreign to the prefent queftion ; one main ground of the refo-
jution founded on this rule is, that the term Aeir in a legul fenfe
denoting the perfon who is to take after the death of an anceftor,
cannot be ufed as a proper defcription of a perfon whofe anceftor is
living, for the terms of the defcription are not then verified. But
in this cafe they are compleatly verified ; the anceftor is dead, and
the perfon who afks the conveyance, is heir male of his body, and
as -fuch be is allowed by all to be capable to take by defcent: But
they fay not by purchafe. What grounds there are for that diftine-
tion will be coafidered hereafter ; at prefent T (hall only obferve,

that
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that Edward Barkbam having all parts of the defcription verified in
him, his cafe is different from that of Chaloner v. Bowyer, 2 Leon.
70. where a devife was to the youngeft fon for life, remainder to
the heirs of the body of the eldeft; the youngeft died in the life of
the eldeft, and the fon of the eldeft could not take. Why? be-
caufe he anfwered neither part of the defcription, for he was neither
heir, nor heir of the body of his father, while he was living ; and
this objetion will hold in many other cafes.

The fecond objection, which feems to ftand in the way of na- Second objec-
tural reafon is, that there are cafes in which it is held, that none to™

can purchafe by the words hezr male of the body of F. S. unlefs he

be heir general as well as heir male.

I have met with but few cafes which can be urged with any
colour of reafon for the proof of this affertion; one is that of
Counden v. Clerk, Hob. 31. in which it is faid, that when the limi-
tation is made to the heirs male or female of the body, they that
will take muft have both words verified in them, (that is) they muft
be both heirs, and alfo heirs male or female ; and he gives this rea-
fon for it, that this is clearly without the letter and intent of the
ftatute of Wefim. 2.

In anfwer to the authority of this cafe,

1. I obferve, that this was not the point then in queftion, but
only an opinion of Hobart’s, declared incidentally in the argument
of the cafe, and therefore ought to have the lefs weight.

2. The reafon that is given for it is by no means fatisfaCtory, or
a good one; for the ftatate Weflm. 2. is no ways pertinent to the
queftion. The whole effect of that ftatute is, to prevent the aliena-
tion of eftates which before were confidered at common law as fee-
fimples conditional, and alienable after iffue had; and how this is
applicable to the queftion concerning the defcription of a purchafer,
and whether certain words will be fufficient for that, I cannot ima-
gine. ‘'The ftatute only governs eftates when they are vefted, but
meddles not with the defcriptions that are neceflary to pafs thofe
eftates. The words beir male of the body of J.S. were certain and
known words of purchafe at common law, and need not the aid of
the ftatute to make them fo.

3. By what Hobart fays afterwards in the fame cafe, it may
well be concluded, that had it been the point in judgment, he would
have been of opinion, that a man might take by the defeription of

Vor. L L the
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the heir male of the body of ¥.S. though he is not heir general,
but a female is: For he takes notice that in the cafe then in que-
ftion, the beirs males were not reftrained to any body, wkich (fays
he) might have had fome colour of help from the ftatute de donss.
This great man could not pafs over his own aflertion which he made
before, without fome remorfe of judgment, if it was his affertion;
but I rather take the words of the body to have been added by an
unfkilful tranfcriber of the copy. So that upon the whole I think,
that cafe of Counden v. Clerk of very little weight in the prefent
queftion ; but the point there adjudged is doubtlefs good law,

Another cafe urged for the plaintiff is Shelley’s cafe, 1 Co. 103,
which is tranfcribed into his Co. Li##, 24. . This is indeed an au-
thority (fuch as it is) in point, that one cannot take as a purchafer
by the words beir male of the body of F.S. unlefs he be heir, as

well as heir male. = But in anfwer to this I obferve,

1. That this point was not adjudged in Shelley’s cafe ; it is only
the argument of counfel, which the court in delwvering their opinion
took no notice of,

2. The authorities in the margin of Co, Li#£. which are cited to
fupport this cafe, are moft of them very little to the purpofe, and
do by no means prove it. That of Hufly in Bro. tit. Done 42.
makes rather againft this pofition ; and that of Dyer 374. a. is only
a [hort fketch of Skelley’s cafe, and the lefs to be regarded, becaufe
it differs from the elaborate report of that cafe by Coe,

Having thus far cleared the prefent queftion from thefe two great
authorities; there remains only one other, which I fhould not think
very material to be taken notice of, had not the counfel for the
plaintiff thought it of {o great moment, as to defire a rehearing
upon the difcovery of it. It is the cafe of Starling in this court,
8 W. 3. and was thus: 4. devifed lands to 7. S. for life, and then
to truftees, in truft to convey them to the next heir male of the
teftator, And it was decreed, that the truftees could not convey
to the next male relation, becaufe he was not heir, which was
certainly right, and the very point refolved in the cafe of Counden
v. Clerk, and in that of Jfhenburft, which is cited in it; and the
reafon is, that the words beir male are not a fuflicient defeription
without adding of the lody, and they are not anfwered, unlefs the
perfon be both heir and male; nor are they fufficient to pafs an
eftate by deflcent, any more than by purchafe. Indeed in cafe of a
will, the words of #he body are fupylicd, fo as to make it an eftate-
tail, in the peifon that takes it; but then the perfon that is to take
it muft be heir as well as male.

5 ‘Having
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Having now gone through all the cafes that were urged for the
plaintiff, which I believe are all that could be urged; and it appears
.to me that many of the points in them are not pertinent to the pre-
fent queftion, and thofe that were, grafis difta, and the arguments
of counfel, without grounds either from reafon or former authorities
to fupport them; I fhall now proceed to fhew, that a man may
take by limitation, or purchafe, as heir male of the body of 7. S.
though he be not heir general, and that for thefe reafons.

1. The law allows a man to purchafe by a fufficient defcription,
though neither his chriftian or furname be part of it, and that the
words beir male of the body of f. S. are a fufficient defcription of
that particular heir, though he be not heir general.

2. The judicial authorities that a man may take as a purchafer by
the words heir male of the body of f. S. without being heir general,
greatly over balance thofe that hold the contrary.

Firft, As to the firft point, it is fo certain a principlg in law,
that a man may purchafe by other defcriptions as well as by his name,
that it has been adjudged the words abbor or bdifbop of a certain
place, would be a good defcription, though the name of the perfon
be miftaken. Co. Lst. 3. 2. But to make a good defcription there
are three things requifite, all which concur in the prefent cafe.

1. It muft be true; it is true, that Edward Barkham is heir
‘male of the body of the teftator’s great-grandfather, which is mani-
feft, becaufe otherwife he could not take an eftate by defcent as
fuch, in cafe the great-grandfather had been feifed of it to himfelf
and the heirs males of his body, which all allow he would; and
why he may not by purchafe I cannot conceive, for the defeription
is as true in the cafe of a purchafe as a defcent, and why fhould it
not then be good as well in the one as the other, They fay the fta-
tute de donmss aids in the cafe of defcent, but not in purchafe; but
I have already fhewn that the ftatute does not at all relate to this
point, for it meddles not with the defcriptions that are to pafs eftates;
and therefore if beir male of the body of F. §. be not a fufficient de-
fcription, that fpecial heir could not have any aid from the ftatute,

and if it be a fufficient defcription, he does not want the aid of it.

And the prefent cafe is the ftronger, becaufe the great-grandfather
was dead at the time of the devife; fo that the maxim quod non eff
beres viventis, is not in the way, but all the words are immediately
verified at the time of the devife. It is faid indeed, they are not,
becaufe the male is not heir in this cafe ; but the very flating of this
matter will expofe it as contrary to common fenfe and reafon ; for it

1
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is manifeft the teftator intended, that his heir general fhould not
have thefe lands, unlefs he was a male alfo, and therefore he adds
thofe words to reftrain the general fenfe of the word Aesr, and to
confine it to a fpecial heir.  If lands of the nature of Borough Eng-
/i/h at common law be devifed to my heir according to the cuftom
of Borough Englifh, by this the teftater muft mean, his youngcft
fon fhould take, But to prevent the taking in this cafe they would
have you f{top at the word bezr, and then this fpecial heir cannot
take ; but if you take all the words together then he may, for the
words the teftator has ufed are plain, certain, and well known in
law, to defcribe the perfon the teftator manifeftly intended fhould
take by them.

2. The fecond thing requifite to make a perfe&t defcription is,
that it be certain, and applicable to the thing defcribed and no other,
And this is fo in the prefent cafe, for Edward Barkbam is heir male
of the body of the teftator’s great-grandfather, and no other perfon
is fo.

3. The third requifite is, that it be exprefled in proper words,
This is not always neceflary in a will, but here they are proper even
in the cafe of a will, for the words leirs males of the body are the
proper, and indeed the only words that can be ufed, to diftinguith
that {pecial heir, from the general heir, -~ Sometimes the word right
is ufed with feirs, but impioperly in cafes of this nature.

Thus you fee all the things requifite to make a perfe@, certain
defcription, concur in this cafe; and therefore fince it has been
proved, and indeed cannot be denied, but that a man may take by
any other good defcription as well as by name, it evidently follows
that he may take by this,

Sccoindly, 1 come now to thew that the judicial authorities that a
man may take as a purchafer by the words beirs male of the body of
7. S. though he be not heir general, do greatly over ballance tiiofe
that hold the contrary.

The firft cafe T {hall mention is that of Burkett v. Durdant,
2 Ver. 311. which was adjudged in the houfe of lords; and the
cafe of fames v. Richardfon in Pollexfen 457. is the fame. The
cafe was thus: A man devifed lands to 4. for life, remainder to the
heirs males of the body of 4 now living, and for want of [uch iflue
remainder over ; and it was refolved, that there paficd an eftate for
life only to A4. and that the remainder immediately v fted in the heir
male of the body of 4. then living ; becaufe thole words were a
a fufficient defignatio perfonae, who was intended to take ; and this

18
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is a ftronger cafe than the prefent, becaufe the anceftor being alive,
he could not ftritly {peaking have any heir; but thofe words being
ufed in common parlance to denote the perfon who would take as
heir male, if the anceftor were dead, that was thought fufficient.
As for the words now living, 1 do not think they were very con-
fiderable in that cafe, for they only fhew that the teftator intended,
that fome body who was then alive thould take.

The cafe of Long v. Beaumont, which was decreed in the Houfe 1 Will. Rep,
of Lords, Paf. 13 Ann. has not thele words now living, and yet 229-
beir male of my aunt Long, was adjudged a good defcription of the
perfon that was to take, though the aunt was ftill living, and con-
fequently he was neither heir nor heir male, nor was it certain he
would be heir male of her body at the time of her death.

The cafe of Pybus v. Mitford was thus: (1 Ven. 372.) Mich.
Mitford was feifed of the lands in queftion, and had iflue Rodert by
his firft venter, and Ralph by Fane the {econd, and covenanted to
ftand feifed to the ufe of his heirs males begotten of the body of his
fecond wife; the queltion was, whether Ra/ph could take. The
Judges, to fupport the intent of the party, raifed a fine-fpun notion
of a refulting ufe, which indeed was very well laboured by them ; but
Hale in delivering his cpinion infifts upon the point now in que-
ftion, and argued very ftrongly and clearly, that the words heirs
male of the body of F.S. are good words of purchafe; and puts the
cafe of a gift to one and his heirs female of his body, and he has a
fon and a daughter, the daughter thall take. Lirs. fec?. 22. And
by feveral other cafes there quoted, he fays it appears, that no re-
gard is had whether the fon be heir of the hufband, if he be the
heir of their two bodies; and then cites a cafe which was adjudged
in Queen Elizabeth's time, which feems direCtly to the prefent
queftion : A man had three daughters and a nephew, and he gives
2000 /. to his daughters, and his land to his heir male; provided,
that if his daughters troubled his heir, then the devife of 2000/
to them fhould be void ; and it was adjudged that the limitation to
his brother’s fon by the name of heir male was a good name of
purchafe ; and fays he, this agrees with Coundeén and Clerk’s cale,
in Hobart.

Thefe reafons and thefe authorities made fo ftrong an impreflion
upon Juftice #2/d, that he immediately declared himfelf convinced,
and that he was of the fame opinion with Hale; and for my part,
I think they are fufficient to fatisfy any reafonable man,

Trin. 8 W. 5. in C. B. rot. 1484. Baker v. Wall. . S. by his
will devifed his lands “ to Daniel my eldeft fon, and to my heirs
Vor. I M “ males
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““ males for ever; and if my heir thould be a female, my faid heir
““ male thall pay my heir female 12 £ per annum out of my lands,
““ 1 mean my heir male, for ever.”  The teftator died, and Daniel
died, leaving iffue one daughter only; and it was refolved, that

Yobn the brother of Daniel fhould take the eftate by the deferip-

tion of heir male of the teftator, though the words of iis body
were not in; but the teftator’s intent appearing fo plain, that an
heir female fhould not hinder the next heir male from taking,
they gave judgment for the male.

Upon the whole I am of opinion, that the words beirs male of
the body of bis great grandfather are good words of purchafe, to
pafs the eftate to him who is heir male, though not heir general.
1. Becaufe common fenfe, natural reafon and underftanding, and
the manifeft intent of the teftator, call aloud for this juitice. 2. Be-
caufe the legal authorities that are urged for the contrary opinion
are of themfelves but of very little weight. 3. Becaufe the refola-
tions. that have been in favour of this opinion, do greatly overbal-
lance thofe of the other fide.

The next inquiry is, how the truftees in this cafe fhall execute
their truft.  And it muft be obferved, that though the teftator di-
re€ts the truftees, to convey the furplus to the heirs males, in the
plural ; yet that is well purfued by conveying to the heir male in
the fingular number, and to his heirs male; for fo the legal fenfe of
thofe words is, as was refolved in Shelley’s cafe. And it is moft
properly exprefled in the plural number, becaufe then the words
denote both the perfon to take, and the eftate to be taken., Let
the conveyance be made to the perfon who is heir male of the body
of the teftator’s great grandfather, and the heirs male of the body of
the great grandfather. In this I follow the law, which executes
conditions exccutory as near as may be, where the words cannot be
ftrictly purfued ; and a court of equity ought to execute trufts, as
the ccurts of law do things executory,

Dominus Rex verf. Hunt & al’.
“m—g”‘ HE court granted a mandamus on 1 Geo. c. 34. dire&ed to
the juftices of the peace, to allow the defendants, being con-

ftables, the extraordinary charges in providing carriages on the late
expedition into Scotland.

Dominus

[
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Dominus Rex wer/. Theed.

HE writ de excommunicato capiends was in a fuit pro cor-
rectione moruzz generally, and held to be ill on the authority

LA[P I -
cato mpm/a
may be fu-

of Rex v. Gapp, Paf. 1 Geo. which was 7z guodam negotio pro re- perfeded.

Jormatione et correflione wmorum,

After the writ had been opencd and entered of record, it was de-
tivered out in order to take up the defendant; and before the return
the defendant moved and had it fuperfeded 5 for the court faid, they
could judge of it by the entry, and fince it appeared, the defendant
could not be legally detained upon it if he was taken, it was proper
to fuperfede it, to prevent the man’s being reftrained of his liberty
contrary to law: That the intent of g5 Efiz. ¢.23. which direts
the writ to be delivered in open ‘court, was to apprize the court of
the nature of the caufe; that this was now to be confidered as 2
writ that smprovede emczmwzz‘ and they were not to wait till the
return, till all the inconveniences which they fhould have prevented

by not ifluing the writ had happened.

Dominus Rex wverf. Eyre.

Scire facias was brought to repeal the grant of a market to
the defendant, fuggefting that it was to the prejudice of the
Duke of Rutland, who had a market within four miles,

Upon trial it was found pro Rege on the iffuc whether the grant
was to the prejudice of the Duke; and on motion in arreft of judg-
ment it was held to be a good iflue, though the grant and not the
afer was found to be prejudicial.

Then it was obje&ed, that the foire facias was brought in the
late Queen’s time, and by her demife the proceedings abated, this

Salk. 294
Moed. Ca. '5;0

Scire facay,

not being within 1 E. 6. c. 7. or 1 Ann. ¢. 8. To which it was an-

fwered and refolved by the court, that this is an original writ, and
therefore within the general words, Regift. 69.
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Dominus Rex wverf. Hamond.

Ndi¢tment for that the defendant tali die anno et loco ten loads

of ftraw and dung in communi firata five alta regia wvia pofuit
et locavit et ibidem per decem dies remanere permifit, ita quod the
King’s {ubjects could not pafs,

On demurrer it was objefted, that the place where the nufance
was committed fhould be certainly alledged, whereas here the indi&t-
ment runs that it was laid in one place or another ; and being dif-
joined by the five, the court cannot take communis firata, and alta
regia via, to be the fame. 2 Roll. Abr. 8o. pl. 4, 5.

To which it was anfwered and refolved by the court, That frafa
fignifies the highway, and that thefe are two expreflions to denote
the fame place. Spelman werbo flrata : Cowel’s Interpreter, Street-
ward and Streetgavel. So in the ftatute of Marleberge, which pro-
hibits diftrefles in the highways, it is Nulli liceat difirictiones fa-
cere in via regia aut in communi firata : In the gloffary at the end
of the decem feriptores, there is an account of fome travellers who
happened to lofe their way ; and the expreflion is, @ gublicd [tratd
deviantes, which muft certainly mean the highway, The court
therefore held it well enough,

Then exception was taken, that the ferminus a quo, or ad quem
the way led, was not mentioned. To which the court anfwered,
that in indi@kments for nufances in the highway it is not neceflary;
for the highway is infinite, and leads from fea to fea. Latch 183.
3 Keb. 89. Rex v. Thompfon, 10 W.3. There was judgment pro
Rege,

Dominus Rex wver/. Simpfon.

HE defendant was convited upon the flatute 3 & 4 7. &
M. for deer-ftealing, and the conviCtion fet forth, that he

appearance, if Dad been fummoned to appear before the juftices; but it did not

duly fum-
moned,

appear he ever was before them,

Exception was taken to this by Reeve, that as no appeal lies in
this cafe, the juftices fhould not have proceeded in the abfence of
the party, efpecially where it may end in a corporal punithment, as
it may do here for want of a diftrefs ; and he cited Sa/k. 56, g00.
and Mawgridge’s cafe in Kelyng, And at another day (on confi-
deration) Parker C, J. delivered the refolution of the court,

2 We
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We are all of opinion, the offender may be convited, without
appearing. The ftatute is filent as to the method of proceeding, and
the law of England, it is true, in point of natural juftice, always
tequires the party charged with any offence to be heard before he
be condemned in judgment; but that rule muft have this exception, salk. 181.
unlefs it is through his own default : Were it otherwife, every cri- 1 Mod. Ca.
minal might avoid conviction. The law being fo, the magiftrate is *"
bound to give fome opportunity to the party to appear, and if upon
fuch notice he neither comes nor fends a fufficient excufe, the
magiftrate may proceed to judgment. If this was not to be allowed,
the confequence would be, that the offender would efcape un-
punifhed, becaufe he would never appear purpofely to be convitted,
and that would be to make the execution of the law depend on the
will of the offender.

The rule of law that has been objeCted is true, That acts of
parliament, in what they are filent, are beft expounded according
to the ufe and reafon of the common law. In the cafe of high
treafon (which is a much harder cafe than this) the party may be
outlawed for his not appearing, and then he is liable to all the

ains and penalties as much as in the cale of a conviGion. So in
real actions if the tenant makes a fecond default, Judgmcnt peremp-
tory is given for the demandant to recover. In crimes of a leffer
nature than treafon or felony, and in perfonal actions, the outlawry
expofes the party to greater punithment than if he had appeared
and been condemned in that action; for he forfeits thereby his
liberty, goods and chattels, befides other difabilities which he incurs.
In corporations if a member of the body be fummened, and do not
appear, he may lawfully be removed. 1 Ven 19. 2 Keb. 488
1 8id. 14. 2 Sid. g7.

It is the conftant practice in this court, in fetting afide judgments,
granting attachments, &¢. to give notice to the party to come and
make his defence, and if he neglects to make his defence, the court
proceeds again{t him,

This act of parliament plainly defigned a fummary proceeding,
and thercfore the proceedings muft be guided according to the furm.

mary proceedings allowed in this court. The folemn proceedings
of the law before a man fhall lofe his life or lands need not be fol-
lowed ; and yet in thofe cafes the judgment is, that he fhall forfeit
his life or lands, not for the crime as taken pro confeffo, but the
judgment is really for his abfence. The proceedings therefore againft
a man in his abfence are not againft the common law, Many alls

of parliament that appomt a forfciture or penalty, do not give the
Vor. 1. N Juﬁ:vcec
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juftices power to bring the offender before them. There are many
cffences againft acts of parliament, which are mere nonfeafances ot
negleCs, as not putting out of lights, &¢. Now to require the of-
fender -to be brought before the jultices and detained, will be a
ftrange conftru&ion, for that detainer may be accounted a greater
punithment than the forfeiture ; and if in fuch a cafe the offender,
to prevent further trouble, would fend the forfeiture, why thould
not that be a fuflicient authority for the juftice to convict him,
though he does not appear in perfon? To compel the offender to
appear would be to no purpofe; for if he does appear, the juftices
cannot compel him to make a defence.

An objeGion was made to the fummons, that it does not parti-
cularize the place and hour, it is only /licet fummonitus fuit ad hoc
tempus et bunc locum, fed defalt’ fecit. (Anfwer) The default en-
tered by the juftices implies the fummons was to appear at that time
and place, for otherwife it would not be a default; and where the
legiflature has given a power, we will prefume the juftices purfue
that power, unlefs the contrary appears. If they did not make a
proper fummons, they are punithable for it by information. Pof,
Rex v. Allington, Hil. 12 Geo.

As for the other order of conviction, whereby it appears the de-
fendant made an attorney to defend for him; we think that is cer-
tainly gcod, for the offender may intruft his defence with another,
and the juftices cannot enforce him to appear in perfon. Orders
confirmed,

Brampton and Crabb.

FTER averdi@ for the plintiff in an indeditatus afumpfr,

and 22 fhillings damages aflcfied, the defendant came into
court, and fuggefted upon the roll ¢ quod querens nulla mifas et
“ cuflagia verfus ipfum in hoc cafi fuper <erediétum illud recu-
“ perare debet, fed bumillime fotit idem Grferdens quod wmifae et
“cuflagia fua per ipfum circa defenfionen fiam in kac parte ex-
tenfa per judicium bujus curiae juxta formam flatuti fibi adju-
dicentur, quia_dicit quod,” (fetting out the a&t of 3 Yac. 1.
¢. 15. made for the recovery of fmall debts in the city of London,
and which fubjecs the plaintiff to lofe his cofts, and pay cofls,
where the parties are citizens, and the damages under 40 fhillings),
Then the defendant avers, that at the time ot making the promites
in the declaration, et femper abinde bucufgue, he was and is a free-
man of the city of London, refiding within the city, (viz. in fuch
a parith and ward) ufing the trade of a cooper, and that the plaintiff

5 was

-
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was and is a freeman refiding within the city, v/z. &c. vfing the
trade of a barber, and that the caufe of a@ion arofe within the
jurifdi¢tion of the court of confcience, which was beld every Wed-
nefday and Saturday every week fince the time of the promife. He
likewife avers, that he was indebted to the plaintiff in no more than
22 fhillings, and that he has expended fo much in his defence,
which the plaintift ought to pay, juxta formam flatuti praed .

The firft doubt upon this fuggeftion was, whether the defendant
fhould not have made it before the caufe had fo far proceeded as
to a verdi&, and whether it was not a matter pleadable to the jurif-
diction of the court: But upon citing a cafe of Peunel v. Wallis,
in B.R. Mich. 9 . 3. where after verdit for 30 fbillings, the de-
fendant made fuch a fuggeftion, which was argued on demurrer,
and held to be well fuggefted after a verdiét, this firft difficalty was
got over.

But then it was objeted, that it appeared the inqueft was taken
by default, and therefore the defendant was out of court as to all
purpofes but having judgment againft him. After a default there
can be no repleader. Salk. 216. 1 Mod. Ca. 1. Salk. 579.
2 Roll. Abr. 430. pl. 4.

For this laft reafon the court held, that the defendant could not

be received to make the fuggeftion, and fo the plaintiff had judg-
ment,

Fafler
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3 Georgii Regis. In B.R.

Thomas Lord Parker, Chief fuftice.

Sir Littleton Powys, Kunt.

Sir Robert Eyre, Knt.  pjfuftices.

Sir John Pratt, Knt.

Sir Edward Northey, Knt. Attorney
General.

Sir William Thompfon, K#nt. Re-
corder of London, Solicitor General.

Dominus Rex werf. Barnes.

The feffions Is bound out by the juftices to B. who affigns him to C.
:E‘é‘;‘):hie;f_ » and the feffions, reciting the fpecial matter, adjudge the af-
fignment of an fignment void, and order him to be returned to B.

apprentice

:};’: '}ﬂﬁ‘?ﬁify Per Curiam : The feflions had no power to judge of the validity

of a deed, or to hinder a man from affigning his apprentice. The
covenant to provide for him is well performed, if the perfon to
whom he is bound affigns him to another to provide for him. And
apprentices bound out by juftices may be affigned as well as others,
Wherefore the order was quafthed.

1 Frethwater
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Frefhwater verf. Eaton.

SCI RE facias on a recognizance in the marfhal’s court, to fur- Ona recogni-
render the principal to the gaoler of the palace court, if he zance to ren-
- : - der in an in-
fhould be condemned. Error of that judgment, and affirmance, grior cour, if
and upon that the bail rendered the principal to the King’s Bench, the proceed-

the whole proceedings being removed thither. ings are re-
moved into

B. R. the ren-
Whitaker Serjeant infifted, that this is no performance of the der may be

.. Liere.
condition. there

C. J. Upon the furrender to the marfhal’s court, non conflat to
the officer that there is any charge againft him there, and by that
means he will be difcharged ; and if he be {urrendered there he muft
be removed to this court; it will therefore be leaft trouble, to fur-
render him here,

Eyre J. The render ought to be where it will be moft effectual,

Pratt, J. A condition to re-enfeoff is performed by leafe and re-
leafe, Co. Lit. 207.a. 1 Rol. Abr. 426. Carter 88. Plhwd. 7. a.
156. 5. Condition to pay money is performed by caufing it to be
paid. The intent of the condition in this cafe is anfwered by the
defendant’s being in prifon to anfwer the plaintiff’s demand; and
many cafes of conditions there are, where the law has never required
a ftrict performance according to the letter of the condition, pro-
vided the intent of the condition be anfwered.

Per Curigm : The render is good, and a good performance of the
condition,

Dominus Rex werf. Poland.

CH ESHYRE Serjeant moved for treble cofts againft the profe- Where treble
cutor of an inditment againft the defendant for ufing the trade cofts are to be

: . - 3 recovered
of a glover, upon an afhidavit that he was a foldier, and difbanded againtt a pro-

upon the peace of Ryfiwicke, by virtue of the ftatute 10 & 11 . 3. fecutor for a
c. 11. which enaés, ¢ That the {oldiers time fhall be taken as if matter not -
. . . . €arl on g
¢ alually ferv;d, and if they be indicted they fhall be acquitted on ‘}’,[,/;;,g the
¢ the general iflue, and recover treble cofts.” Court will
give leave to
fuggeft the
{pecial matter,

Vor. I, 0 The
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Hil. cG.2.  The doubt in this cafe was, how thefe cofts thould be come at,
n B.R. Carbe- whether by rule of court upon the affidavit, or by a fuggeftion of
& of aere the matter upon the record ; and for this purpofe he quoted the cafe
defendants  of Walker v. Sir Philip Egerton, Hilary 7. 3. There the defendant
;Vggsgf“::d:: was colle@or of the land-tax, and the plaintiff being doubly taxed
the Kenfington 25 @ nON-jutor, and diftrained, brought an Indebitatus affumpfit againit
wrnpike a&  the colle¢tor for the redemption-money. And though nothing of
;nzd%clciuck'tzg; this appeared upon record, yet on affidavits of the fact the court di-
they were al- reCted a fuggeftion to be made, *° Quia conflat curiae fuper exa-
lowed tomake <<, n0ti0nem quod, &c. ideo confideratum eft that the nonfuit be re-

the like {ug-
gettion,  corded, and the defendant recover treble cofts.

Bateman v. Wallis, Trin. 9 W. 3. in B. R. rot. 5§85, That was
an Indebitatus affumpfit for a caufe arifing in Newcaftle, and a verdict
under 40 5. The cuftom of Newcaftle was fuggefted, that the plain-
uff thould not recover, but pay cofts ; and fo was the cafe of Bramp-
ton v, Crabb, Hil. 3 Geo. Upon the authority of which cafes the
court ordered a fuggeftion to be made, not quod conflat curiae fuper
examinationem, but quod conflat curiae fuper facramentum duorum
credibilium teftium quod, &c. and then award the cofts. /Vide
2 Vent. 435. contra,

Woodcock and Elpington.

How the pe- ARNALL Serjeant moved for a rule for so/. againft the mar-

nalty again(t fhal upon the ftatute 8 & ¢ #. 3. c. 26. for not giving a note
the marfhal fifvi h defi d s bei . h ﬁ_ d

on8&qW.3. t€lLIYINg the cefendant's being 1n nis cuitody.

c. 26. fhall be

recovered.

Per Curiam : The ftatute does not give us any power, it only
fays 5o /. fhall be forfeited. This negle is a contempt to the court,
and therefore the marfhal may be punifthed as ufed to be before this
ftatute.  You had a rule for him to own his prifoner, if he did not
the court punithed him to the plaintiff’s fatisfattion, The ftatute
does not preclude us from punifhing him, but only gives the plain-
tiff the 50/ as a further fatisfation. The penalty may be recovered
by bill againft the marfhal, but it is not in our power to make him
pay it in a fummary way. The chief intent of the ftatute was,
that fuch note from the marfhall thould be good evidence in cafe
of an efcape, to prove that the defendant was at that time in aGual
cuftody. Take a rule for the marfhal to acknowledge his prifoner.

i Dominus
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Dominus Rex werf. The inhabitants of St. Olaves Jury.

A Is bound to B. a cobler, who keeps a ftall in one parifh, lies Coblers ftall
* in another, and the boy in a third, and the feflions adjudge :‘:‘g’iibﬁgf}’
the fettlement where the ftall is, becaufe the fervice was there. tlement.

Per Curiam : The boy has gained no fettlement in either of the
three parithes, for the ftall is not fufficient to give him one, the
mafter lying in another parifh, Order quafhed.

Between the parifthes of St. Andrew and St. Brides.

RDER of Seffions for the removal of a wife and three When a wife
children from the parith of S¢. Andrew to the parith of St martics a fe-d
. . . ond hufband,
Brides, fetting forth, that A. about twenty-three years fince married 47 P
B. and lived with her five years in the parith of S¢. Brides, and had the firft had
by her four children, two whereof were dead, and the other two accefs to
. er for a long
provided for. That at the end of five years he went away from her, tme, the
and married another woman, with whom he lived fomewhere in C}*l‘ik}renféf
England ; but that he never faw his firft wife B. from the time of :n:"f:g: are
his going away. baftards, and
the wife’s fet-

. . . . tl t wh
B. after the feparation (having heard nothing for a long time of g firg hat.

A.) married a fecond hufband, by whom fhe had eight children in band’s was.
the parith of St. Andrew, who all went by the name of the fecond
hufband, five of them are dead, and the other three furvive. And

the feffions prefuming that the fecond marriage of the wife is void

ab initio, adjudge, that her fettlement, and that of the three chil-

dren, is in the parith of St. Brides, where the firft hufband lived,

as deeming the children the legitimate iffue of the firft marriage.

The court quafhed the order as to the children, and confirmed it
as to the wife.

Firft, Becaufe the fecond marriage and living with the fecond
hufband in St. Andrew’s was void ab znitio; and therefore the place
of her fettlement was where the firft hufband lived.

Secondly, It being adjudged that the firft hufband had no accefs
for {eventeen years, no prefumption fhall be admitted but that thefe
are the children of the {econd marriage; and they not being born
in the parith of S¢. Brides, nor having ever inhabited there forty
days, can have no fettlement in Sz, Brides,

1 Ro/l,
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1 Roll. Abr. 358 pl. 1. 8. pl. 4. 5. Braét. lib. 5. fol. 417. Co. Litt,
123. b. 2Rol/ Abr. 356. Cro. Fac. 541. Fleta, lib. 1. ¢. 13,
4, 5. Bracton, lib. 1. ¢. 9. 4. Co. Litt. 244. a. Salk. 123, 483.
2 H. 4. 9. All which cafes were quoted to prove, that improbabi-
lity will baftardize the iffue, and therefore it was argued a fortiors,
that impoffibility, which was found in this cafe, would baftardize
alfo.

Dominus Rex werf. Foley and Harley.

Nformation for taking 3 5. 4d. for regiftring a warrant of attor-

ney, contrary to the lottery-act, which fays, it fhall be entred

without fee or reward, and all perfons offending fhall be incapable
to hold any place.

The defendants moved that they might have a trial at bar; for
though the queftion feemed very fhort, whether they took the fee or
not ; yet the confequence was very confiderable, the defendants are
auditors for life, and that is a frechold of which they will be di-
vefted by a convition upon this information. Pafch. 9 Annae
Regina v. Harcourt, Scire facias to repeal letters patents, and there
a trial at bar was had. S7d. 420. The crown it is true may fue any
where, but when they have commenced their {uit, it is in the power
of the court.

On the other fide it was infifted, that the court could not take
notice of what would be the confequences of a convition ; that the
queftion was fhort, and the onus proband: upon the crown, who
might try it where they pleafed.

Powys, Eyre and Pratt, were for a trial at bar; but the chief
juftice faid the defendants ought not to pray a trial at bar in an iffu-
able term. A trial at bar was granted for next term,

Stutter wver[. Frefton. In C. B.

Rohibition was granted to the fpiritual court, where it was li-
belled againft the defendant, for not appearing to take upon

him the office of churchwarden, though thereunto appointed by the
ordinary. And it was held, that though the parifhioners and parfon
negle¢t for ever fo long to chufe chuxchwardens yet the ordinary
has no jurifdiction ; for churchwardens were a corporation at com-
mon law, and they are different from queftmen, who were the crea-
1 tures
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tures of the reformation, and came in by canon law. The 8gth

and goth canons fay that churchwardens fhall be chofen by the

parfon and parifhioners, and if they difagree, then one by the parfon

and the other by the parithioners, ef alioquin non erunt.  Per cu- x Ven. 115,
riam : The proper way is to take a Mandamus ¢ B. R.

Denny wverf. Afhwell. In C. B.

Prohibition was denied to a fuit in the {piritual court for mar- Cannot marry
A rying his wife’s fifter’s daughter, though cafes were quoted Wwies neice.
where fuch a marriage has been held lawful. Moor goy. 2 Keb. 551.
18id. 434. 1 Mod. 25. 2 Lev. 254. contra. 2 Vent. 12.

Sir Robert Salifbury Cotton and Davies. In B.R.

L PON Non fuit electus returned to a Mandamus to fwear the Wherea
Plaintiﬂf a capital burgefs of Denbigh, the jury ﬁr?d a {pe- Feigg;(i)::e-&»

cial verdiCt, That by the charters there are to be two bailiffs, tWO ¢qin a fer

aldermen, and twenty-five capital burgefles ; and the dire@ion how rumber, guo-

the capital burgefles are to be ele¢ted is in thefe words: ¢ And :Z’me?:d B

“if it happen any of the faid capital burgefles to die, or be their prefence

¢ removed, then it fhall be lawful for the bailiffs, aldermen and o0l is requi-

e . . ) . ite, and not
capital burgefles for the time being, or the major part of them, el confen.

““ Quorum unum ballivorum et unum aldermannorum duos effe volunus,

““ to clect another.” That 24 Fune 1 Geo. there was a vacancy by

the death of 7. 8. and Michaelmas-day following the bailiffs, alder-

men and burgefles met and proceeded to an ele@ion. That the two

bailiffs and the major part of the capital burgefles gave their votes for

the plaintiff, and the two aldermen and the refidue of the capital

burgefles voted for another.

Lutwyche pro quer’ argued, that the queftion in this cafe is only,
whether upon the words of the claufe, Quorum unum ballivorum oz
unum aldermannorum duos effe volumus, the confent of one bailiff and
one alderman to every eleCtion be requifite, to make it good. And he
took the negative of the queftion ; and argued, that the charter cnl
required their prefence; for if it thould be thonght that the election
cannot be without their confent, it would be in a manner to velt
the whole power of ele@ion in them two; which the charter never
intended. In the cornmon cafe of a quarter feffions a juftice of the
RQuoruim muft be one, but yet the a& of the majority binds him,
1 Inft. 250. 1 Roll, Abr, s14. Hob 211,

Vor. I, P Cheflyre
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Ejetment lies
pro commania
paflurae gene-
rally, if joined
with other
lands.

Cheflyre Serjeant confra. Unlefs there be one bailiff and one al-
derman confenting, there can be no cleGtion. What fignifies their
prefence, if they difavow the ele¢tion ? There is Serjeant Whitaker’s
cafe, Hil. 3 Annae, Salk. 434. By the charter of Ipfwich power is
given to the bailiffs, burgeflcs and commonalty to remove the re-
corder, quorum the two bailiffs duos effe volumus. Upon a Manda-
mus to reftore Serjeant Whitaker, they return, that he was removed
by the bailiffs, burgefles and commonalty, the two bailiffs being pre-
fent; and it was objetted and adjudged that their confent was as ne-
ceflary as their prefence. 3 Mod. 3. If they are prefent and diffent,
how can the election be faid to be by them?

C.J. This is like the cafe of the city of London, where the mayor
and common council have power to do acts; and yet the a&t of the
majority of the common council is good, though the mayor diffents.
In this cafe there is nothing required but the prefence of one bailiff
and one alderman at every elettion, and they have no negative voices;
to which the reft of the court agreed, and a peremptory Mandamus
was granted.

Newman werf. Holdmyfaft. Mich. 3 Geo. rot. 194.

E]c&ment for lands, acetiam pro communia pafturae. And after
verdit for the plaintiff, it was moved in arreft of judg-
ment, that it ought to have been mentioned, what fort of common:
becaufe an ejectment will not lie for all forts, fuch as common pur
caufe de vicinage. And that a commoner cannot maintain trefpafs,
and much lefs an eje¢tment. And Co. Litt. 4. b.  Bro. Common 24.
Trefpafs 213, Yel. 143. Cro. Car. 492, 1 Lev. 212, were cited.

Sed per Curiam: After a Verdict it fhall be intended to be fuch
common for which an ejetment will lie, as common appendant or
appurtenant. And the general expreflion of Common muft relate to
that which is moft ufual, juft as the word Tenure imports a tenure
in focage. Fines and recoveries are de communia paflurae generally.
1 Cro. 301. 3 Keb. 738, 1 Jon. 315. Mich. 1 Geo. Cave v. Hunt,
in the Exchequer chamber, this obje¢tion was over-ruled. He that
has pofleflion of the land has pofleffion of the common, and the
fheriff by giving pofleflion of one, executes his writ as to the other.,

N. B. This was not a motion in arreft of judgment, but came
irom C. B. by writ of error to B, R, where the judgment was
afhirmed.

Ho

Trinity



Trinity Term
3 Georgii Regis. In B. R

Thomas Lord Parker, Chief Fuflice.

Sir Littleton Powys, Kut.

Sir Robert Eyre, Knt.  pFuftices.

Sir John Prate, Knt.

Jir Edward Northey, Kut. Attorney
General.

Sir William Thompfon, Kn»t. Re-
corder of London, Solicitor General.
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“IYAGE Serjeant moved for a fuperfedeas to a mandamus dire&edyhen? -
to the mayor, aldermen and common council, to go to the otted to thofe
eleCtion of a town clerk, upon an afidavit that the writ was that have and

» Up

mifdirected; for it was neither to the corporation by the corporate g;‘;f: :;';“a

name, nor to the mayor and aldermen only, in whom the right gope the

of eleCtion was. And the court faid, they would not expet a court will fu-

return to this writ, which was dire@ed to the common council, Perfede i

who had no right, but grant a fuperfedeas quia improvide emanavit. Sali‘- 699

. * . . . 1 . . [0 3N

But upon propofuls of trying the right in a feigned iffue, no fuper- 7

fedeas went,
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Dominus Rex wer[. Percivall & al’.

The bf"eﬁ'n_'ms RDER of feflions reciting, that the parifh of 4. is not able
?faiaéﬁfue to maintain its own poor, nor any other parith within the

charge parilh- hundred to contribute; therefore the juftices at the feflions tax
es out of the  orher parithes in another hundred within the fame county to the
handred to- . .

wards the  relief of the poor of the parith of A.

maintenance

of the o Reeve moved to quafh it, and infitted that the 43 Elz. c. 2.

hundred, be- §. 3. gives no authority to the feflions to charge people out of the

a‘;zz:;@elzd hundred, till two juftices have inquired whether any parifh in the

judged thar hundred can contribute. The firft application to be to two juftices,
the hundred is and the {econd to the f{eflions.

not able,

Salk. 480. C.]. I do not fee to what purpofe it would be for the two ju-
ftices to make an order, only to adjudge that no parith within the
hundred is able to contribute. We will prefume the feflions is fatif-
fied of that, and if the two juftices thould make fuch an adjudica-
tion, yet the feflions muft inquire into the truth of it; and if no
order appears which charges any parifh within the hundred, it is a
fufficient ground for the feffions to a&. This is like the cafe of
apprentices bound out by juftices: For there, if there be any dif-
agreement, the mafter and fervant may go before two juftices to
make an end between them, and if the juftices cannot, then to the

Seffions has an {effions : But yet it has never been held, but that the feffions has an

3?&%&1 tg“;ig: original jurifdition, and the parties are intitled to be heard at the

charge ap-  leflions, tho’ they never went before two juftices. Salk. 67, 68.

prentices. 1 Ven, 174. Salk. 491. In this cafe if the juftices had charged
any parifh within the hundred, that would have ftopped the feffions
from proceeding ; and the fufficiency of the hundred depends on
this, whether two juftices have ever charged the hundred. If the
two jufices do not think the bundred able, (that is) if they do not
adjudge it fo, If two juftices thould adjudge the hundred not able,
yet if other two juftices adjudge the contrary, their charge would
be good, and the feflions be oufted of their jurifdi€tion notwith-
ftanding the firft adjudication,

Eyre ]. Here are two juri{dittions, that of the two juftices, and
that of the feffions, and both are original jurifditions, They are
different in all refpes, for the two juftices have no power out of
the hundred, nor the feflions within it.  There need be no appeal
from an adjudication of two juftices, for that would be to appeal
from a nullity.  Order confirmed.

The
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The Parifhes of South Sydenham and Lamerton.

RDER of two juftices for the removal of 4. and his wife Takinganens

from the parith of Lamerton to the parith of Souzh Sydenbam, e tenement

. . , < . per
wherein the cafe was fpecially ftated, That about 27 years fince the gafns a
mother-in-law of 4. dying, he entered into a term of years in South fettlement
Sydenbam in the right of his wife, and lived vpon it two years, but o8P ;‘arl:gf
never took out adminifiration to the mother. es; aliter of

two diftin&t

t -
That at the end of two years he removed to Lamerton, and took ﬁﬁ;g;;ﬁ

a leale for gg years, determinable upon three lives, at the yearly 1ol per an-
rent of 7 /. 10s. whereof 4/ 10s5. lay in South Sydenbam, and the 7= &8 ‘i‘_f‘
refidue, and alfo the mefluage, lay in Lamerton, where A. has lived fipes. P
for 25 years, That the premifles were of the yearly value of 131/

but in regard 7 /. 105s. rent only was referved, and 4 /. 105, of that

lay in South Sydenbam, and he had formerly lived there two years ;

therefore the juf’cices adjudge the fettlement to be there,

Glyde Serjeant moved to quath it, for a man may have a right to
feveral {ettlements, and yet be fettled in one only. The right of
adminiftration gave him no fettlement in South Sydenbam, for there
muft be an aGual adminiftration,

Reeve contra. The term is but a chattel, to which he is intitled
without adminiftraticn. The fettlement was good at South Syden-
ham; but the queftion is, whether he has fince gained any at Lamer-
ton. 'The ftatute 13 & 14 Car. 2. c. r2. requires him to take a
tenement of the yearly value of 10/, what the value is, muft be
adjudged by the rent referved, and that is only 7 /. 105.

.C. J. If Lamerton be a good fettlement, the order is wrong. The
quantity of the rent is not material, but the value of the land. A
tenant often pays a fine, and thereby lowers the rent, and yet
the land is of equal value. And if a man fhould out of kindnefs
fettle another in a tenement of 10/ per annum value, referving no
rent, yet that will not alter the cafe.

Tbc only diﬁiculty is, that there is not in this.c‘afe 10 /. per an- Lter paroch,
aum in one fingle parith.  As to that I am of opinion, that if {uch North Ritton

a perfon as this fhould take a tenement of §/ per amnum in one ‘[’}’id:zggzon
parifh, and another of 3/ per anmim in a difterent parith, that Mich. 1 Geo.

would not gain him a fettlement in either ; but if the tenement be in- adjudged thac

. S . . . taking two di-
tire, and the houfe in one parith (as this cafe is) and part of the land e ee. |
Vor. L. Q_ 1n ments, both
making up

10 /. per annum in the {ame parifh, gives a fettlement.  Salk. 535.
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in another ; yet this may properly be called a tenement of 10/ per
annum in that parith where the houfe is. The law prefumes that a
perfon capable to be entrufted with the management of 10/ per
annum is pot likely to become chargeable ; but is able to maintain
himfelf. Two diftin¢t tenements in two parithes, making together
10 . per annum, will give no fettlement, But it feems to me to be
otherwife where the tenement is intire. '

Eyre J. accord.

Pratt J. This man has fully fatisfied the words of the a& of
Parliament. The mifchief was, that the poor went to the parithes
where were the beft common and privileges; and when they had
confumed that, removed to another. The only way to remedy this
was, to fend them back again.  Though part of the 10 /. per annum
lies in one parifh, and part in another, yet the man is not a whit
the poorer, or lefs able to provide for himfelf. There are con-
fiderable farmers who do not rent 10 /. per annum in any one parifh,
and it would be hard to adjudge that therefore they gain no fettle-
ment,

Per Curiam: The fettlement is at Lamertorn, and therefore the
order of removal to Souzh Sydenbam muft be quathed.

Dominus Rex wverf. Ballivos de Morpeth.

Mandamus lies /MA’NDﬁMUS to reflore A. to the office of under {chool-

}é’h;;f‘;::ﬁ:r mafter of a grammar {chool at Morpeth, vel caufam nobis figni-

of a grammar ficetis : And the writ fets forth, that King Edward the fixth

{iihol?l f?und- founded this {chool, and appointed that there thould be two mafters
e "¢ and an uther /mperpetuzm. '

Return, that at the time of publifhing the a& primo of his Ma-

jefty’s reign the faid /. was under fchool-mafter, and that he never

took the oaths by the ac appointed to be taken ; ratione cujus he

became incapable, and therefore they cannot reftore him.

Lutwycke. This is an improper return.  The writ fuggefts 3 pof-
feflion and expulfion, and therefore they ought to lay the reafons
of turning him out before the court. There does not fo much as a
power of turning him out appear.

Bootle contra. The writ does not command them to fhew caufe
why they turned him out, but only to reftore him, or thew caufe.
By the words of the flatute he is 1p/0 facto deprived upon a neglect

te
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to take the oaths, fo no formal expulfion was requifite.  Show. 274,
4 Mod. 52,

A mandamus does not lie in this cafe. Mandamus’s are granted to
reftore people to publick offices, where the adminiftration of juftice
is concerned ; and if the place be a freehold, the party aggrieved
may have an affize; if of a lefler nature, an altion for the fpecial
damage. Mich. 2 Ann. Vaughan's cafe. A mandamus to reftore
him to the office of prover of guuns in the Tower was denied, be-
caufe of a private natare: And Holt C.J. {aid, a mandamus would
not lie to reftore a regifier of an ecclefiaftical court, Show. 252.
3 Mod. 335. Show. 217, 261, 251. Mandamus denied for a
pro&tor of Doctors Commons.  And in y Sid. 169. for a fieward of a
court baron; and in Szzles 458. for an uther. 1 Sid. 40, 29, 71.
1 Keb. 5. and in Show. 74. for a fellow of a college. Fide 1 Ven.

143.

Lutwyche replied. Though it may not lie for a mafter of a private
fchool ; yet it will for this, which is a free grammar fchool founded
by the crown. The education of youth concerns the publick, and
therefore the mafters are required to take the oaths. A mandamus Mandamus lies
was granted for the clerk of St. Dunflan’s ; and in 1 Ven. 143, 153, %o @ parih
g i ’ clerk, fexton
for a fexton and fcavenger. And it will be no anfwer to fay, that and fCavenger,

an aflize or an action may be brought; for the court grants mun- for dek of

: . . .1 th :
damus’s every day for freeholds; and the party has his eletion which g, P |
remedy to take. 2 Sid. 112,

C. J. This is of a publick nature, being derived from the crown.
I think the defendants were not obliged to fhew caufe why they
turn him out, but only why they do not reftore him. But ftill
this return is infufficient : It is only that he did not take the oaths
in atlu praed’ mentionat’ ; now he is not obliged to take the Scorch
oath. They fhould have faid, that he did not take the caths of ai-
legiance, abjuration and fupremacy, or the oaths required to be
taken by a {chool-mafter. The a& excepts officers in the Fleet, &,
and therefore it thould appear he is not excepted : For the party
having no opportunity to plead in this cafe, the return ought to be Show. 365.
certain to every intent. And though we grant a peremptory man-
damus, that will not be final; for if he has not qualified himfelf]
hg_ is 7p/0 faéto deprived, and our granting a mandamus will have no
effect.

Eyre J. All that js fet forth in this return may be true, and
yet this man no ways difqualified. In the cafe of a parith clerk
we granted a mandamus upon folemn debate. A peremptory man-
damus was granted,

Kitfon
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Kitfon and Fagg.

Under-fhe- PON a cafe at the affizes the queftion was, whether a bail-
Zﬁﬁofl:{r}‘gna bond was well affigned by the under-fheriff’s clerk.
bail-bond.
Parker C.]. faid, he had had the advice of all his brothers, and
they were of opinion, that an under-fheriff himfelf might affign a
bail-bond in the name of the high-fheriff, it having been the con-
ftant practice ever fince the ftatute 4 & 5 Aun. but that if the af-
fignment was neither by the high-theriff nor his under-fheriff, it
would not be good; and that being the prefent cafe, the defendant
had judgment,
Parifhes of St. Mary Colechurch and Raddliffe.
Apprentice Is bound apprentice to a feafaring man, and ferved him for a
iaézi ;}fi‘:;e‘ * quarter of a year in the day-time on land, in the pari(h of Sz.

he lics. Mdry Colechurch, but lay every night on fhlpboard in Radcliffe.
But the juftices apprehendmff the fettlement to be where the fervice
was, {end him thither.

Corbett moved to quafh this order ; and likened it to the cafe of
Dute 51, the cobler laft term.

F.N.B.16o. C.J. A man properly inhabits where he lies; as in the cafe where
b. the houfe is in two leets, he is to be fummoned to that in which his
2 Inft. 122. .

bed is. Order quafhed.

Croflier and Ogleby.

Goods taken ROVER by an adminiftrator for rum taken and converted
in_inteftate’s in the inteftate’s life. Upon evidence it appeared, that the
ltllfleﬁfs’dd:f; rum was taken in the inteftate’s life, but not ufed till after his
though ufed death. And the queftion was, whether this evidence of not ufing
afterwards, is it til] the adminiftrator’s time would not overthrow the declaration

a trover and . . y 1
converfion in Of @ converfion in the inteftate’s life.

the inteftate’s
life. Sed per Curiam : The time of ufing the rum lay in the breaft of
the defendant, who ought to have difclofed that matter by his plea:
And the taking it in the life of the inteftate, and keeping it till his
death, 1s a trover and converfion {ufficient to maintain this declara-
tion. Wherefore the plaintiff-had judgment, this being a point
referved at uifi prius,
I Dryer
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e y— Y

Dryer wver[. Mills & al’,
At nifi prius 7z Middlefex, coram Parker C. .

’ l ‘RESPASS for taking materials of a houfe; Not guilty On Not
pleaded ; and the C.J. would not admit the defendant to g;‘;::ye:?;e’ﬁz

give evidence of taking the goods as a deodand, becaufe he might cf taking the

have juftified, and then the plaintiff would have had an opportunity goods as a

. . deodand.
to give an anfwer to it Vide Co. Lit.

53.a. 283.
Dix werf. Brookes.

HE plaintiff declares, that the defendant broke and entered Baron may
his houfe, and affaulted his wife. After verdi¢t for the plain- ?;;“gen‘t’;gﬁaﬁ
tiff it was moved in arreft of judgment, that the wife fhould have 3 houfe a%,d
joined in this action, and by her not joining the defendant pays beating his
damages to the hufband, and yet the a&ion for the affault will wife.
furvive to the wife, and fo the defendant be doubly charged. Be-
fides, that here is no laying per quod confortium amifit, to intitle
the baron only to fue and exclude the wife. 22k, 89. Godb. 369,

Econtra it was infifted, that the breaking and entering the houfe
was the caufe of action, and the beating the wife alleged only in
aggravation of damages: And if that had not been alleged, it might
have been given in evidence under the alia enormia. 1 Keb. 787,

18id.225. 2 Cro. 664. 1 Mod. Ca. 127. Salk. 119, 642.

Et per Curiam: The plaintiff may join that in his declaration
to aggravate damages, for which be fingly could not recover, and
the party injured have his feparate action. As in the common
cafe of trefpafs for beating a fervant, per quod fervitium amifit ;
both mafter and fervant may recover. And in the cafe of Newnam
v. Smith it was held, that the plaintiff might allege the beating

his daughter in aggravation of damages. Salk. 642. The plaintiff
had judgment.

Vor. L. R Demings
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Dominus Rex verf. Epifcopum Miden. in Hibernia,

Intr. Trin, 12 Ann. rot. 290.

Thfe_fltgmtfesog N a guare impedit brought by the crown, the original writ wag
1 fait ;J;, e L returnable at a general return, and the venire at a day certain ;
cown in  and it was infifted to be error, becaufe throughout the caufe the

quare impedits prOCefS fhould be u_ni_form.

Sed per Curiam : This is not a difcontinuance, but a mifconti-
nuance; which is helped by 32 H. 8. ¢. 30. and though the King
is a party, yet in thefe his civil fuits the flatutes of jeofails extend
to the crown. The judgment was affirmed.

Michaelmas
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a rate, to reimburfe two of the inhabitants their charges in

THE court refufed to grant a Mardamus to juftices, to make Mandamus,
defence of an indi¢tment for not repairing a bridge.

Cork wverf Baker. Ante 34.

T HE defendant having brought a writ of error of a judgment
in C. B. afligned for error a Claufum fregit original, and took
out a Certiorar: to verify his errors.  The Cuflos brevium of the
common pleas, inftead of certifying the original, returned that there
was fuch a writ in his office, but that the plaintiff in the original
action, having entered a Ne recipiatur, he could not file the origi-
nal, and confequently could not return it.

Upon
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Upon this the plaintiff in error applied to this court, And a rule
was made, for Mr. Yates, the deputy Cuftos brevium, to attend.
And after counfel had been heard on both fides the court delivered
their opinions.

C. J. This pra&ice of entering a Ne recipiatur is very new, and
in my opinion very abfurd. There may indeed be fome colour to
tay, that if the plaintiff negleéts to file his original in order to war-
rant his judgment, that then the defendant may ftop the filing it;
but that reafon will not hold in this cafe, which is a Ne recipratur
entered by the plaintiff againft filing his own writ, after he has had
the benefit of 1t, by intitling that court to hold plea, and convene
the defendant before them. Their authority is grounded only on
the king’s writ out of chancery, except they proceed by way of pri-
vilege. And the ftatute which helps want of an original, never in-
tended they thould proceed without; but only went upon a fuppo-
fition, that there had been one, which was loft; and therefore in
all thofe cafes where want of an original is helped, yet a bad origi-
nal is not. 1 8id. 84. Yelv. 109. 5 Co. 37.0. Salk. 267. If
this practice was to prevail, no bad originals would ever be filed,
but jodgments be affirmed upon prefumption the original is loft,
when in truth there never was a good original at all.

Matter of fac relating to the proceedings muft be fairly laid be-
fore the court that has power to examine into thofe proceedings; and
we will make the filazer, or the plaintiff, carry in and file the ori-
ginal, rather than the party fhall not have juftice done him; or
withdraw the Ne recipiatur, if that was of any effe® When a
writ is in the Cuffos brevium’s office, it is filed in judgment of law,
though the officer does not annex it to the bundle of writs, It is an
unreafonable pofition, that as foon as the plaintiff has had the bene-
fit of the writ, he thould be fuffered to ftifle it. Every defendant
has a right to reverfe an erroneous judgment ; and he that takes up-
on him to obftruct that, is guilty of a very great abufe ; and in my
opinion ought to be punifhed.

Powys J. To deny the means is to deny the thing.

Eyre J. The court having power to redrefs, has as incident
thercto, a power to come at every thing which is neceffary for their
information. And the officers of C. B. are pro hdc vice officers of
this court ; and we will not pray in aid of the common pleas, to
make the officer do his duty. His return amounts to no ore
than this, He fays the writ is not filed; why? Becaufe I do not
do it; though I'am paid for it, and it is my duty to do it.

2 Pratt
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Pratt J. The proceedings of the two courts feem to clath, and
I thall always be very ready to pay a due refpet to the court of
common pleas. But that will never carry me fo far, as to compli-
ment them with our jurifdition. And in cafes where that comes
in queftion, I think a man ought not to be mealy-mouthed, and in
yindicating our own juri{di¢tion, we only a& up to the rules of law
and our own oaths. This ¢ourt is {fuperior to the court of common
pleas, and they ought not to have laid an inhibition upon the offi-
cer, from filing this writ.  'When we are told, there is error in the
proceedings, we muft make all proper inquiries; and the party has
a right to demand it of us. And when we iflue a Certiorari, to re-
turn up this original ; fhall the officer fay, there is fuch an one,
but I will not file it ? And can it be expected, that we fhall ftand
ftill, till the truth of this is falfified in an a&ion for a falfe return?
Mr. Yates has endeavoured to trip up the heels of our jurifdiction,
and therefore ought to be committed, unlefs he obeys immediately.

Mr. Yates refufing to alter the return, was committed. He im- 2 Ven. 22.
mediately applied to the common pleas for a Habeas corpus, whi- fﬁfff;‘;g{’;fj‘;’
ther being carried, the return was read, that he was committed by C. B. Carter
the court of B. R. pro contemptu. And then Cheflyre moved, that 22"
the return might be filed ; which being done, he moved, that Mr.

Yates might be difcharged ; and argued, that the commitment was
too general, for that fome caufe of commitment muft appear, to
reftrain a fubject of England of his liberty. It is not {fo much as

faid to be a contempt upon confeflion, verdi&, or examination.

Secondly, The time fhould appear. For it might be before the
act of grace; and returns muft contain certainty in themfelves, be-
caufe they are not traverfable.

Pengelly quoted Bufbel’s cafe in Vaughan. 1 Roll. Rep. 119, 192, Vide Lord
220, 245. Moor 840. Carter 221. And argued, that though it S:{the;bur{s
. . N . . Te v . . : s VO
is faid, the defendant praefens bic in curia committitur yet that Trials 62.

¢ th not infer, that due examination was had.

‘Wherenpon the court took time to confider, and look into the
cafes; and . the mean time the parties made an end of the caufe,
ead appliec to B. R. for leave to enter a Nolle profequi, which was
zraried. And then a motion was made, that Mr. Yafes might be
diichoroa, which upon confent, and interceffion of the profecutor,
7o¢ o affidavit of his indifpofiion, and fetting a fmall fine upon
by, was granted.  But the C. J. faid, that if Mr. 2Yuzes had been
ti:ere, he thould have told him, that he muft not think of giving
fuch thuffling anfwers to the king’s writ of Cerfiorari ; and that this

Vor. L, 5 coursg
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Conviftion
for killing a
hare, ill, guia
the witnefs
{wears gene-
rally a man is
not qualified.

Plow.51.a.b.

court has power, if their commitments are gueftioned, to juftify
their own proceedings.

Dominus Rex werf. Marriott.

Onvi&ion before one juftice for keeping a greyhound; reciting,

that one William Toune came and informed, that the defen-

dant, being a perfon ot qualified to keep a greyhound, did never-

thelefs keep one at 4. and another at B. and with them killed orie

hare at A4. and two at B. and that he being fummoned did appear,

and being afked what he had to fay, offered nothing in excufe, and
ideo the juftice convicted him.

Pengelly Serjeant objetted, that the juftice fhould fet out, why
the defendant is not a qualified perfon, as that he is not the fon of
an efquire, nor has 100/ per annum in his own or his wife’s right,
For he ought not to make himfelf the fole judge, but give the rea-
fons at large. Weft precedents tit. Indictments, §. 129. page 145.
§. 270. page 147. §. 298, 1 Saund. 262.

Reeve contra. The conviction has purfued the words of the a&,
in faying the defendant not being qualified did fo and fo. The cafes
quoted are upon ftatutes where the exprefs qualifications are men-
tioned, but the ftatute 5§ Annae, ¢, 14. which gives the penalty,
fays only,  not being qualified according to the ftatute 22 & 23
Car. 2. ¢. 25.” The defendant at the time of the conviction
might have fhewn himfelf qualified, for there the affirmative lies.

In orders of removal it is fufficient to fay, the perfon came to
fettle contrary to law, without adding, ¢ not having 10Z per an-
“ num, &ec.” though thofe are the qualifications required by the
ftatute ; and an order is as much a judgment as this, and the fame
reafon holds in both cafes.

Pengelly. The ftatute 22 & 23 Car. 2. limits the qualifications,
and 5 Annae the penalty; and both thefe muft be confidered together
as one a&. For where one ftatute makes the offence, and another in-
flicts the punifhment ; it ought to appear, that the proceedings tally
with both., Plowd. 206, Allen 49. Cro. Eliz. 750. 'This cafe differs
from that of an order, for there an appeal lies, but here the judg-
ment is final,

The chief juftice feemed to think the conviction would be good,
having followed the words of § Aunae, and that if the defendant
was qualified, he ought to have fhewn it before the juftice, being

I fummoned
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fummoned for that purpofe. But then Eyre J. ftarted an objection,
that it was not the juftice that had taken upon him to fay the de-
fendant was not qualified, but only the witnefs, for the conviction
runs, that the witnefles being fworn, ‘¢ dicunt et jurant et uterque
¢ eorum dicit et jurat quod defendens exiflens perfona minimé quali-
¢ ficar’ did fuch a day keep a greyhound;” fo that it appears, the
witnefs has given the law to the juftice, and takes upon himfelf to
judge of the defendant’s qualifications, and the juftice is only made
ufe of as an inftrument, to reduce the opinion of the witnefs into
a conviction,

C. J. The exiftens, &¢. fhould be the conclufion of the juftice,
and not the words of the witnefs; for he onght not to {wear gene-
rally a man is not qualified, and fuch a general proof will not be
good. This is only an invention, to fupport a conviction in general
terms, which would be bad if the particular facts were alleged.

Pratt J. Where the joftices have a fummary jurifdicion, and no
appeal lies (as in this cafe) we muft keep them up {tritly to the
law ; and 1 fhould be glad if we could make them fet out the
whole particularly. But in this cafe T think it cannot be underftood,
that the exzffens, &c. are the words of the witnefs, for it cannot be
fuppofed that he {wore in Latin, and therefore I look upon this as
the fubftance of the evidence reduced by the juftice into form. If
words are {et out in Englyh, we keep the witnefs firictly to the
words ; but where they are turned into La#/n, if the fubftance and
effe¢t of them be proved, it is fufficient.

C. J. If ye render it in Engli/b, it is no more, than that the wit-
nefles fwore, that the defendant, not being a perfon qualified accord-
ing to law, kept a greyhound. And we cannot intend, they {wore
negatively to every qualification. If any one of the qualifications
had been omitted, the convition would have bzen bad; and fo it
will be, when all are omitted. This is a record that the witnefs
upon oath depofed o and fo. I have feen all the qualifications ne-
gatively recited in orders of removal.

EyreJ. Rex v. Green, a conviGtion was quafhed, where the wit-
nefs depofed de weritate praemifforum. In Englifb depofitions the effeét
is only fet out, that the witnefs {wore that, &¢. And though this
is only the recital made by the commiffioners, yet it is as large as
the words of the witnefs ; and we muft intend this evidence was
taken in the fame manner. The witnefs here cannot be indicted
for perjury, in {wearing the defendant was not the fon of an efquire,
&c. becaufe he has conceived the matter in fuch general terms.
1 do not fee how he could honeftly fwear this; for I believe had

he

Contra Salk.
369.
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he been afked, as foon as he had faid the defendant was not qua=
lified, what the qualifications are, he could not have told you.

Adjournatur.  And afterwards Pengelly mentioned two cafes,
Regina v. Hayward, Pafch. 12 Annae. There it was, ¢ not being
¢ qualified, licenfed or authorized to keep any engine, &¢.” and
it was quathed. The other was the fame term, and quafhed, be-
caufe no qualifications were mentioned. And towards the end of
the term this conviction was quathed; and the principal reafon
declared to be, becaufe the witnefles had taken upon themfelves,
to judge of the qualifications.

Jones werf. White.
Quacre, Whe- L PON a trial at bar on a feigned iffue out of chancery, where

ther the coro- the queftion was, Devifavit vel non; to overthrow the will,
ner’s inquett . .
may be given the defendant infifted, that the teftator was Non compos at the time
in evidence in of making it, which was the 29th, having fhot himfelf the 31t.
ion ? . , .
anaction?  Apg among{t other circumftances the coroner’s inqueft, which found
him lunatick, was offered to be read. But being oppofed by the

other fide, the court delivered their opinions.

C. J. The plaintiff in this cafe is executrix, and the inqueft for
her advantage, fince the perfonal eftate is faved by finding lunacy ;
and therefore I think it may be read againft her. In my lord Derdy’s
cafe an inqueft poft mortem was allowed to be given in evidence,
It this be read, it will have very little weight, for it only finds him
lanatick eo inflante, 31ft, which is no conclufive evidence, that he
was fo the 29th.  Powys J. with the C, J.

Eyre J. This is a criminal matter, and ought not to be given in

* evidence in a civil proceeding. A verdit on an indiGtment of bat-

5 Sid. 325, tery cannot be read in an action for the fame battery. An inqueft
poft mortem was in the nature of a civil proceeding, but this is cri-

minal, for it might induce a forfeiture of the goods, if he had been
found felo de fe.

Pratt J. If a verdi€t be given in evidence, it muft be between
the fame parties ; and therefore an indiment, which is at the fuit
of the king, cannot be read in an aion, which is at the fuit of the
party. The wife is no witnefs here, as the was before the coroner ;
fo that this would be to read her againft herfelf. The reafon why
an inqueft pof mortem may be read is, becaufe of the antiquity of
it, or to prove a pedigree,

2

The
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The court being divided, it was not read, till Press defired it
might for this time, being only to inform the cenfcicnce of the
Chancellor, and that nothing might be fuid to be wanting to clea
this queftion,

Dominus Rex verf. Wakefield.

HE defendant was coroner of Litchfield, and as fuch took an C({)lroge; pu.
inquifition fisper vifum corporis of a man that harged himfcif, ;’r;gicef"
whereby he was found felo de fe. Tt fully appeared to the jury,
that the man was lunatick ; but the defendant, in order to cover
the goods, told them that the finding him felo de o was only
matter of courfe, with which they were contented, and found ac-
cordingly. Coming afterwards to be better informed, what the con-
fequence would be; they applied to the coroner, and told him they
were fully fatisfied, the man was a lunatick, and defired he would
take the verdi¢t fo: And thereupon he drew up the inquifition, Zide 1 Zen.
and they all fet their hands and feals to it. A certiorar: being fuiia:}]‘gi;]
brought, he returned up the firft inquifidon, that be might 4l fiion was™
cover the goods; and the court ftayed the filing it, and com- quafhedl;ﬁd
mitted him. 2 Sid. go, 101, 144. Mich. 1 Gro. B.R. Rex v. holeo 4'he

Keddington, the filing ftaid on the fame account. it not appeat-
ing on the re-
cord.

Dominus Rex wver/. Vandeleer.

HE juftices at the feffions order an apprentice, who had been Juftices can-

. . . n

il ufed,.and not provxded_for, to be difcharged, and that poney 10 be
the mafter baving received 5/ with him, fhould refund 3/ as a retamed on

further provifion for him, j;fc:;;rg:m?cf&
This was moved to be quathed, becaufe the flatute ¢ Eliz. c. 4.

§. 35. which gives the juftices power to difcharge apprentices upon

complaint to them, gives them no authority to order any money to

be returned.

Per Curiam : It is very hard, that if the mafter mifufes his ap-
prentice the next day after he is bound, he fthould pay back nothing
if he is difcharged. It will be an encouragement to mafters, to
treat their apprentices ill; but the ftatute being filent, the order
muft be quathed.

Salkeld 68. It was held, that the juftices might order money to
be returned, as a confequence of their power to difcharge. 1bid.

(17’, 490. , s
Vor. 1. T Pominus
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Dominus Rex werf. Lewis.

Tnformation. N information was moved for againft a clergyman, for perjury

at his admiffion to a living, upon an affidavit that the prefen-

tation was fimonaical. But the court refufed to grant it, till he
had been convi¢ted of the fimony.

Young wverf. Holmes.
At nifi prins 7z Middlefex. B. R,

On a devife of PON Not guilty in eje@tment the cafe was, That leffee for
a term to an e . ) . .

execntor for years, devifes the term to the executor for life, paying 5o/
life, he takes to . S. remainder to the leflors of the plaintiff. The executor
28 (ecutor died, and his executrix entered upon the refidue of the term, and

legatee with- poflefled herfelf of the leafe,
out a fpecial
affent. 1. It being proved, the defendant had the leafe in her cuftedy,
and refufing to produce it; an attorney who had read it was allowed
to give evidence of the contents. And the C. J. faid, he would in-
tend it made againft the defendant, it being in her power if it was

otherwife to thew the contrary.

2. For the defendant it was infifted and agreed to by the C. J.
that fames Holmes took the term as executor and not as legatee,
and then the remainder over was not executed, and that it was in-

:{VT:’:: is an cumbent on the remainder-men to prove a fpecial affent thereto as
' to a legacy. Upon this they called a witnefs, to prove payment of
the 5o /. charged upon the term in the hands of the legatee ; and
this was held a fufficient affent, and the plaintiff obtained a verdict.

Plow. 544.a. 8 Co. 935. a.

Blewett wer[. Bainard.

Hil. 3 Geo. rot. 519.

A juror with- N error from C. B. it was affigned, that Abrabam Scundors,

drawn for a ) . . ’ . .
view may be who on the firft trial was withdrawn in order for a view, was

fworn at the {worn on the fecond panel : And iz nullo ¢ft erratum pleaded.

fecond trial.

S.C. Comyns . 3

248, Y The plea of 7z nullo et erratum was agreed to be a confeffion of
the fa&, and a demurrer to the matter of law: And at firflt the

coult
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court inclined this was error, becaufe it muft be taken he was with-
drawn as a perfon admitted by both parties to be improper to try
the caufe. But afterwards on confideration they held it to be right
enough ; and that if it was an exception, it fhould have been taken
before he was fworn.  But being withdrawn only for a view, they
held it would be no objetion, and affirmed the judgment,

Lord Kildare wer/[. Fifher.

Paf. 3 Geo. rot. 2.

N error from Ireland in ejeGtment it was objected, that it was EjeCtment lies
brought (inter al’) for 100 acres of mountain, which is aifﬁr]r:r}z;l;fam
det.ription of the fituation, and not the quality of the land. And
11 Co. 55. 2 Roll. Rep. 166, 189. Palm. 100. Hardr. 58. were
cited,

Econtra. It was infifted, that ejeCtments have been held to lie for
that in Ireland, which is not a known defcription here ; as for Bog,
1 Cro. g1, 2 Keb. 745.  Paf. 3 Ann. Hind v. Hancock. Eje&t-
ment in Ireland for a knave of land was held well, on certificate
from thence, that it was a term ufed there.

After the caufe had been adjourned, the C. J. delivered the opi-
nion of the court. I have looked into the cafe of Stafford v. Mac-
donolph, in Palm. 100. and 2 Roll. Rep. 166, 189. which Rolle
never tranfcribed into his abridgment. He being at that time the
experter reporter, has given the fulleft account, and is chiefly to be
regarded. For that cafe is 17 fac. 1. and Palmer was not attorney
general till King Charles the Second’s Reftoration, (1 S7d. 465.) and
muft be very young, when that cafe was adjudged. ‘There it is ad-
mitted, that a praecipe would lie de flagno, of a carve, and an ox-
gang; a fortiori will an ejeCtment, which requires rather lefs cer-
tainty than a praecipe. They were inclined however to be guided
by the opinion that had prevailed in Ireland, and therefore re-
ferred it to two who had been Judges in Ireland, and defired them
to confult Sir ¥William Parfons, and upon his authority they certi-
fied, that the word mountain in the general acceptation was ufed to
denote the fituation and not the quality of the land, and upon that
the judgment was reverfed. This cafe did not give us any fatisfac-
tion ; thouzh we agreed with the Judges to be guided by the fenfe
of the Irifh, yet we have not thought fit to take the fame method:
And have therefore propounded to them feveral queftions, which
are anfwered by the Chancellor, the two Chief Juftices, the Chief
Baron, and four other of the Judges. And I have fince thewed it to

two
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two of the Judges, who were here in the vacation, and they concur
with the reft.

1. The firlt queftion we propounded to them was, whether in
demand the word mountain is underftood to defcribe the quality of
the land, or only the fituation ?

'To this they anfwer: That it deferibes both, and is a fort of
coarfe land that yields little or no profit.  For the Znglifh upon
their fettling there, called fuch land as they improved aradle, and
the uncultivated part went by the name of wountain. And the
Lord Chancellor adds, that it does not fo much as nccefiarily in-
clude the fituation, for he has a great deal of coarfe land which is
called mountain, and yet does not lie upon a hill, but is as low
as the arable land about it, and that a boy can diftinguith which
15 arable and which is mountain.

2. Whether fines and recoveries, and writs of dower, are ufually
brought of mountain ?

In anfwer to this they have fent us abundance of precedents from
King Fames the Firft to this Time; and add, that it would be of
mifchievous confequence, if it thould be thought that mountain was
no defcription, fince it would fhake all the fettlements in the king-
dom,

3. Whether ejectments are ufually brought of mountain, and
whether this point has received any judicial determination ?

To this they anfwer : That it happens very often, but has never
been judicially determined, becaufe it is fo cemmon as never to be
queftioned. ‘

As to the cafe in the Exchequer Chamber of Holborn v. Babbing-
fon, we are aflured, that judgment was reverfed upon another point,
whether a challenge was well allowed, and the other objection only
mentioned by one of the Judges. -

Since therefore the precedents are with the prefent cafe, and the
thing reafonable in itfelf, and the fheriff may as eafily know how
to deliver pofleflion of mountain, as of a carve, or an ox-gang ;
we are all of opinion, that an ejeCtment will lie for mountain in
Ireland, and confequently the judgment muft be affirmed.

2 Hilary
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Hilary Term
4 Georgii Regis. In B.R.

Thomas Lord Parker, Chicf Fuflice.

Sir Littleton Powys, Kut.

Sir Robert Eyre, Knt.  pfuflices.

Sir john Pratt, Knz.

Sir Edward Northey, Knt. Attorney
General.

Sir William Thomplon, Kw»r. Re-
corder of London, Solicitor General.

Dominus Rex werf. Inhabitantes de Weftwood.

N an order of removal the complaint was recited to be to one e com-
4 juftice only, but the ordering part is by two juftices ; and this was plaint may be
held good. Then exception was taken, that there was no adjudi- :ﬁ:?fj:f‘;?
cation of the place to which he was removed being his laft legal fct- rewwoval muft
tlement, but only  We order him to be removed fo A. as the place be by wwo.
““ of his laft legal fettlement.” And for this fault the order was Salke. 478,

quafhed. e

Dominus Rex werf. Loggen et Froome,

Ndi¢tment againft defendants for extortion, fetting forth, that the a precopative
defendant Dr. Loggen being chancellor, and the other defendant probate when
regifter of the bithop of Sarum, did force one Thomas Hollier, | oroiiia
executor of the will of Mury Alflon, to prove the faid will in the & not 1o,
faid bithop’s court, wbi they dene feiebant that the faid will had be- f““l‘f”’ly vold
Vor. L. U fore e
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fore been proved in the prerogative court of Canterbury, and by
reafon thereof they extorfive exigebant of the faid Thomas Hollier
40s. On Not guilty pleaded there was a verdict for the king,

generally.

The defendants now moved in arreft of judgment, and offered
{everal exceptions, relating either (1.) to the merits, or (2.) to the
form of the indi¢tment.

As to the merits two things were infifted on;

1/2, ‘That it not appearing there were any bona notabilia, the pre-
rogative probate was zp/o fal?s void, and confequently the will ought
to be proved before the defendant Loggen, the teftator dying in the
diocefe of Sarum. 2dly, Admitting it not void, but only voidable,
yet the prerogative court having proceeded in a matter wherein they
had no jurifdicion, that fhould not hinder the court of Sarum from
proceeding in a matter within their juri{diction.

As to the firft point; before the counfel had gone far in their
argument the C. ]. ftopped them, and declared, that it was not now
to be contefted, having been often fettled, that fuch prerogative
probate is not void, but only voidable, To which the reft of the
court agreed.

2. They held that this voidable prebate, being the ac of the
fuperior, had fo far taken away the power of the inferior, that he
could not exercife his jurifdiction, till that voidable probate was
avoided.

Then it was urged for Dr, Loggen, that in this cafe he a&ed as a
judge, and therefore was not indictable for an error in his judgment,
Sed per Parker C. J. In this cafe he did not act as a judge between
party and party, but was only to determine whether he fliould have
fuch fees or not; and that rule extends only to judges in courts of
record, and not to minifterial officers, as was refolved in the cafe of
Afrby v. White. ~

The Exceptions to the indi&tment were many.

Firf}, For that it only alleged, that the defendants dene fCiebant
that the will had been proved before in the prerogative court ;
whereas they fhould have thewn, that it appeared judicially before
them. For otherwife this is no more than indiGting a judge for
giving fentence on one fide, when a matter not appearing to him
would have inclined him to the other.

I Ta
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To this it was anfwered, that he could not well know it, unlefs
it appeared under feal ; and this being after a verdit the C. J. faid
he would intend it fo, and in fa& the fecond probate was affixed to
the fame copy as the firft.

Secondly, Another exception was, that this was an indi¢tment at Juﬁm}: of
A A I . . . T e
feffions, and the juftices have no jurifdition as to extorfion. But ﬁﬁfdl&?zso
this was likewife over-ruled, for their commiffion has in it the word ‘exwortion

extorfionibus. 3 Inf. 149.

Thirdly, For that the indiGtment had not alleged what was the
juft fee ; fo mon conflar that the defendants were guilty of extortion.
Sed per Parker, it matters not whether 40 5. was the ufual fee for

probate, fince in this cafe the defendants bad no title to any fee at
all.

Fourth exception. The defendants offices are diftinct; and what Salk. 32..
might be extortion 1n one, might not be fo in the other ; and there-
fore the indi¢tment ought not to be joint; as two cannot be jointly
indi¢ted for exercifing a trade without fervmg an_apprenticefhip.
Et per Parker C. ]J. This would be an exception, if they were in-
di¢ted for taking more than they ought; but it is only againft them
for contriving to get money where none is due.  And this is an en-
tire charge. For there are no acceflories in extortion, but he that
is affifting is as guilty as the extortioner ; as he that is party to a s.k. 33,
riot, is anfwerable for the a& of the others, 595-

Eyre J. doubted whether the bene feiebant was fufficient. And
quoted a cafe where habens notitiam that he was eleCted conftable, 5 Mod. 123,
was held ill.  But as to the merits, and all the other objeétions, the
court were unanimous. Sed adjournatur as to this laft, and to
confider what punifhment to infli on the defendants,

N. B. In the argument of this cafe this diftinction was taken Probate
and agreed to on all hands; that a probate by the diocefan in the "‘;i‘]’ Plowd.
cafe of bona notabilia is void, but a prerogative probate when there \Z,-Oitj.able,
are no bona notabilia is only voidable. Vide Mud, Caf. 146. And 8 Co. 135.a
Mich. 1 Geo. Cottingham v. Loftis, Parker C, J. took this di-

ftinction. 5 Co. 30. a.

Dominur
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Dominus Rex wverf. Munnery.

Excom cap’ Writ de excommunicato capiendo was quafhed, being only for
quathed for not appearing to anfwer certis articulis animae fuae falutem
generality,

morumaque correltionem concernentibus.

Butler verf Malifly.

Note to pay C ASE upon a promifory note. And the declaration fet forth,
J:’;’SIY 01:05‘:‘ that the defendant and another did comjunétim wvel divifim pro-
to be}éedared mife to pay. Demurrer inde. And for the defendant it was infifted,
upon. that the aGtion fhould have been brought againft both. Ef per
Parker C. J. The plaintift might have brought it againft either or
both, for he had his ele@ion. If the altion had been againft both,
he thould have declared as he now does ; but that is not right in the
altion againft one only. For he fhould have declared generally,
that this defendant by his note promifed to pay, and a feveral note
by two would have been good evidence. As where there are feveral
obligors, and one only is fued, no mention is made in the decla-
ration of the other obligors. Suppofe the note had been to pay 5o/
or 100 /. the plaintiff is intitled to either, but uncertain which till
he has made his eletion ; for he that fpeaks in the disjunctive fays
true, if either member of the disjunctive be verified ; whereas he
that {peaks in the affirmative, affirms both parts to be true.

1 Sid. 18g,
238.

The plaintiff prayed leave to difcontinue on payment of cofts,
which was granted ; and at another day moved that he might chanoe
his rule, to one to amend on payment of cofts, but this laft motion
was demed

Forfter ve;f. Cale.

Whether a N cafe fur affumpfit the defendant pleads, that he is an attorney
man 1s an of th]s court, in abatement, and that he ought to be fued as a
attorney or ..
not muft be  privileged perfon.  The p]amthf replics, that he 1s not an attorney,
trieg by re-  and concludes to the country ; to which the defendant demurs,  Et
cord. per Whitaker he ought to have concluded to the record. Raft. Ent.

610. 6. Aflon 347. Thompjon 4. 2 Mod. Caf. 106.

Agar contra. Thofe entries are where the privilege of C. B. was
leaded, which differs from this conrt; for there is a regular record
Ilzept of the attornies, and they muft be forejudged, before they can

be
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be arrefted : whereas here the remedy againft attornies is fpeedier
than againft other perfons, for the firft proceeding is a bill left in the
office, and after a rule to plead the plaintiff may fign his judgment.

The court inquired of the fecondary, who informed them, that
anciently there were rolls kept of the attornies ; but {ince the ftamp
act that method has been difuted, and a book ftamped, and the
names entered in that, And Whitaker {21d that on the trial of the
affize for the office of chief clerk the rolls from Edw. 3. were pro-
duced. E¢ per Curiam: The book which is now kept muft be
taken as minutes in order to make up the record, and it is a warrant
to the proper officer for that purpofe, and whenever they are wanted
they may be made up. Let that be done regularly for the future.
In this cafe the plaintiff {hould have concluded to the record, for no
man can be an attorney but by the at of the court, and that a&
muft appear by the record, for we will not go to a jury to inquire
into our own act. When an attorney is ftruck out, the rule is,
quod extraponatur e rotulo attorn’ et clericorum bujus cur’, Fudic’ quod

billa caffetur.

Between the Parifhes of Teelby and Willerton.

T HE juoftices remove a certificate woman being /ikely to become Certificate-

_ chargeable, Ef per Curiam: By 8 & g W. 3.¢. 30. fhe is not mevestie it
removable till the affually becomes chargeable; and the order was acvally
quafbed. In another order the juftices adjudged, that a perfon may gha;gfjtﬁg: A
become chargeable.  Et per Curiam : This is not fufficient, for the SOG:o. Pa
ftatute only enables the juftices to remove perfons likely to become rithes of Broc-
chargeable, for a man of the greateft eftate may poffibly one time or \on 42 Pat-
other become chargeable, though it is very unlikely ; and is fuch a So Salk.y'ggo.
perfon removeable ? There is as much difference in this cafe between I‘If“y 5”5”;”" -
may and likely, as between a poffibility and a probability, HEC
removal.

2 Mod. Caf. 51, Salk. 4971,

Dominus Rex verf. Turner.

TH E Defendant being affefled towards the poor’s rate for his Vicar charge-
- tithes as vicar, appealed to the feflions, where he is abfolutely 2ble o poor’s
dilcharged. E¢ per Curiam: As vicar he is chargeable by 43 Eliz. Sall, 483
and the feffions has only power to moderate, but not difcharge, 524- ’

And the order of feflions was quafhed.

Vor. L X Vandeput
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Vandeput wverf. Lord.

Grantee of Ovenant by the plaintiff as aflignee of an executor of an affignee,

;g::f? ?e' who by many mefie affignments came to the pofieffion of a
Anns canmot Teverfion of a term of years granted in 1624, by the mercers com-
bring cove-  pany, referving rent; and fets forth the leafe by them made, that
:ft‘:r:g:n"t“t the leflee made an undcr-leafe for a leffer term, wherein the leffee
2 Lev. 155, coveranted to leave the premiffes in repair, and that then the firft
f;é";ﬁégzd lefice granted the reverfion to 4. who granted it over, till it came
ward ard (O the plaintiff, who as affignee of that reverfion bm‘gs covenant
Marfhall,  againft the defendant as affignee of the fecond leflce, the under leafe
1];4"%’ S(thlch bemg expired, and affigns the breach in not leavmg the premifles in
is horly pue  repair.  Judgment by default, ef inquiratur de dampnis.
in Salkeld 82.)
zzeriﬁ;:vf}fe Reeve moved in arreft of judgment for that the pleintiff had not
grantee might (hewn a good title to the reverfion, there being no attornment fet
:;::g e, forth on the firft grant to 4. nor on any of the mefne aflignments.
debtordiftrein And he put the queftion and argued upon it, whether when tenant
before attorn- for years makes an under leafe for a leffer term, and afterwards
rzn:;t tLev orants the reverfion, it paffes without attornment ; for this cafe
S N.B.  muft be confidered as at common law, the grant being made long
T;:;Eﬁjfa before the late ftatute. In Bro. Abr, tit. Atz‘ornme;zf Pl 45, it is faid,
%ne. * that fuch a reverfion will not pafs without attornment, becaufe of'
the attendancy of the rent, which is the prefent cafe. If the flatute
32 H. 8. ¢c. 34. be objeé’ted, I anfwer, that the ftatute only gives a
compleat affignee the action, and has no operation fo as to make
good his title. 1 Infl. 215. 2. A grantee by fine cannot bring co-

venant without attornment, & fortiori a grantee by deed.

Whitaker confra. 'The cafe in Bro. was before 32 H. 8. fo that

what was neceflary at common law is not {o fince that flatute, I

agree, attornment is neceflary on a fine, but why? Becaufe the co-

nuzee could compel it by a guid juris clamat, which the grantee of

this reverfion cannot. In the cafe of Sands v. Brookes, Mich.

s /W.& M. B.R. it was held that a grantee of a reverfion of a

Hob. 177.  copvhold without attornment might maintain covenant againft leflee,
The 32 H. 8. was made to aflift ftrangers to deeds, and therefore

{upplies all circumftances,

Buat further, this is a judgment by default, and aided by the fta-
tute for the amendment of the law, which extends all the ftatates
of jeofailes to judgments by default, in the fame manner, as if there
had been a verdict ; and no body can fay but that in tlns cafe a ver-

di& would have cured the want of fetting out an attornment.
2 Reeve
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Reeve replied, The cafe of a grantee of a copyhold doth not
come up to this, for copyholders do not claim by deed, but by :uf-
tom, and therefore no attornment is neceflury, as it was bef ... the
late ftatute upon common law conveyances, which is the picene
cafe. I agree, a verdict would have cured this defe@, becaufe the : Mod. Caf.
plaintiff could not have had a verdi unlefs he had proved an atiorn- |y, 10g.
ment, but as this is a judgment by default, and was not a jec{aile salk. 130.
before 4. & 5 Annae, c. 16. that ftatute can have no relation to this cafe.

C. J. The reafon why the plaintiff is required to fet out an attorn-
ment is, becaufe his title is not compleat without it, as a copy-
holder’s is. The 32 H. 8. gives none but an affignee this attion ;
it doth not enable him to be affignee, but only as fuch to bring an
attion. To which Powys J. agreed. Et per Eyre J. The 32 H. 8.
is out of the cafe; for as the plaintiff is not a compleat affignee, we
muft take it as it ftood at common law, and at common law f{uch a
grantee of the reverfion as the plaintiff is could not maintain an a&ion
of covenant. Fones Sivt W, 243. Fones Sir Tho. 217, 232. Moor 27.
This was not a jeofaile, {o not helped by 4 & 5 Annae. And Prat, J.
faid, that the queftion was no more, than whether the flatute
32 H. 8. gives the action to him who has not the reverfion, for
without attornment it pafled not. For thefe reafons the judgment
was arrefted.

Lane werf. Santelce.
At Nifi prius iz Middlefex, coram King, C. .

ASE for a malicious profecution of an indiétment of felony, Different da-
whereof the plaintiff was acquitted, was brought againft the ™% 8"
profecutor and the juftice whe committed ; and the jury gave 2co /.
damages againft the profecutor, and 20/. againft the juftice, and the
C. J. direCted the verdict to be taken accordingly.

Weftbrooke wverf. Strutville.
Coram King, C. 7. iz Middlefex.

N Not guilty in trefpafs for an affault, the defendant gave in wige 4 fasto
evidence his marriage with the plaintiff, to encounter which {he only may
proved a former marriage to one #effbrook, who was alive at the ?;;”agﬁ::lipab?
time of her fecond marriage. Pro defendente it was infifted, the hufband.
plaintiff ought not to give felony in evidence to fupport her action ;
but this was over-ruled, and fhe obtained a verdi, her marriage
with the defendant being void 46 znitio,

Strutville
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Wife de fadto

Of the {up-
pletory oath,

Strutville' verf.
Coram Parker C. ¥. iz Middlefex.

HERE a woman marries a fecond hufband living the firft,

and the fecond not privy; as to what fhe acquired during
the cohabitation, the C. J. faid he would efteem her as a fervant to
the fecond hufband, who is intitled to the benefit of her labour.

Williams wverf. Lady Bridget Ofborne.

Before the Delegates at Serjeants Inn, January 22, 1717,

HE queftion below was, whether Mr. #7//iams was married

to the lady Bridget Ofborne; the minifter who performed the
ceremony having formerly confefled it extrajudicially, but now de-
nying it upon oath. So that there being variety of evidence on
both fides, the Judge upon the hearing the caufe required, according
to the method of ecclefiaftical courts, the oath of the party, which
the civilians term the fuppletory oath, that he was really married as
he fuppofes in his libel and articles. The accepting this oath (as
was agreed on both fides) lies iz arditrio judicis, and is only ufed
where there is but what the civilians efteem a femiplena probatio ;
for if there be plena probatio, it is never required ; and if the evi-
dence does not amount to a femiplena probatio, it is never granted,
becaufe this cath is not evidence {trictly fpeaking, but only confirma-
tion of evidence; and if that evidence doth not amount to a femi-
plena probatio, the confirmation of it by the party’s own oath will
not alter the cafe,

Upon admitting the party to his fuppletory oath, the Lady
Bridget Ofborne appeals to the Delegates. So that the queftion now
was not upon the merits, whether there really was a marriage or
not, but only upon the courfe of the ecclefiattical courts, whether
the Judge in this cafe ought to have admitted Mr. #illiams to his
fuppletory oath, as a perfon that had made a femiplena probatio of
that which he was then to confirm,

The queftions before the Delegates were two: 1. Whether the
fuppletory oath ought to be adminiftred in any cafe, to enforce a
femiplena probatio 2 2. Admitting it might, whether the evidence
in this cafe amounted to a femiplena probatio, {o as to intitle Mr.
Williams to pray that his fuppletory oath might be received ?

1. As
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1. As to the firft, it was argued to be againft all the rules of the
common law, that a man fhould be a witnefs in his own caufe. It
is pot allowed in the temporal courts in any cafe but that of a
robbery, which being prefumed to be fecret, the party is admitted
to be a witnefs for himfelf, In the temporal courts no man can be
examined that has any intereft, though he be no party to the fuit,
for minima exceptio tollit /acmmerz‘um Juratoris.  On the other fide

rany authorities and precedents were cited out of the civil law, to
“prove this practice of allowing the fuppletory oath. And therefore
the court held, that by the canon and civil law the party agent,
making a femiplena probatio, was intitled to pray that his fuppletory
oath might be received. And though it be againft the rules of
the common law, yet this being a canfe of ecclefiaftical conuzance,
the civil and not the common law is to be the meafure of their pro-
ceedings, and therefore this practice being agreeable to the civil law,
is well warranted in all cafes where the civil law is the rule; and
the exercife of it lies 7 arbitrio judicis.

2. It being therefore eftablithed, that a perfon making femiplena
probatio is intitled to his oath ; the next queftion was, what is, ac-
cording to the notion of the civilians and canonifts, a femiplena
probatio.  With them it was argued on behalf of the lady, that
nothing is eftecemed as a plena probatio, unlefs there be two pofitive
unexceptlonablc witnefles to the very matter of fact, as to the mar-
riage, That a jemzpleiza probatio, which js the next degree of
evxdence is what is affirmed by the oath of one witnefs as to the
puncxpal fa&, and confirmed by concurrent circumftances.

And 1ff, It muft be per unum teflem. 2dly, Evidence that con-
cludes neceffarily, and not by prefumption. 3dly, That has no pre-
fumption to encounter it; and 4zbly, The witnels muft be honefla

peij/bna.

That matrimonial caufes require the greateft certainty ; and
where that is the fole queftion, the proof ought to be fuller, than
where it comes in by incident, as on granting adminiftration.

To this it was anfwered on the other fide, that femiplena pro-
batio implies no more than what the common Iawyers call prefump-
tive evidence; and that is properly called prefumptxve evidence,
which has no one pofitive witnefs to fupport it, but relies only
on the ftrength of circumftances. And when there s one witnefs,
who depofes directly to the principal fact, this immediately ceafes to
bear the name of prefumptlve and affomes that of pofitive evi-
dence. And that which in the temporal courts paffes for pofitive

Vor. L Y evidence,
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evidence, is the fame degree of evidence with the glena probatio of
the canoniils and civilians. The fuppletory oath does ex w7 zermizy
import, that there has been no one pofitive witnefs to the principal

fact; and he that demands to be admitted to take his oath, does

What colls are
to be given in
prohibition.

thereby admit that he has produced no conclufive evidence to thg

point in iffue, and therefore pars ipfa fungitur officio tefiis.

There is no fixing the bounds of a femiplena probatio; for in
many cafes circumf{tances may overbear pofitive evidence, and then
if thofe circumftances fhould not be efteemed to amount to a fem:-
plena probatio, when the pofitive evidence would exceed it; that
would be to overthrow the pofitive evidence, by that which is not

'fo ftrong.

Semiplena probatio therefore they concluded to be, that degree of

“evidence which would incline a reafonable man to either {ide of the

queftion ; and implies in the notion of it, that a pofitive witnefs
has not depofed to the principal fa&t. And in this cafe though there
was no pofitive conclufive evidence, but only fuch as depended on
circumftances, as confeffions, and letters, and unufual familiarities ;
vet the court thought it amounted to a jemiplena proéafz'o and con-
ieqnentlv that .the dean of the Arches had done right, in admitting
Mr. Williams to his {uppletory oath; and therefore they difmiffed
the appeal with 150/ cofts, V. B Before this appeal upon the
point of the gravamen, the Judge below had given fentence 12 prin-
cipali in favour of the marriage, and the appealing upon this col-
lateral point was only to protra& the time. To obviate this the
court of Delegates, inftead of remitting the caufe to the Arches, re-
tained it ad inflantiam partis, and 11 December 1718, heard it upon
the merits, and confirmed the former fentence.

Sir Harry Haughton wer[ Starkey. In Scacc’.

FTER judgment for the plaintiff in prohibition, the queftion

was, what cofts ought to be allowed, the ftatute of 8 &

9 W.3. c. 11. giving cofts in fuits upon prabzbz'tiom; and whether
they (hould be computed from the firft motion, or only from the
declaration, was the doubt. Upon fearch it was found to be the
courfe of all the courts, to tax only from the time of declaring, ex-
cept in two inftances. Eads v. Fackfon, B, R. 2 Geo. and Brown
v. Turner et al’ in C. B. where they were allowed from the furft
motion, And of this opinion were all the Judges, as Baron For-
tefcue informed me. And all the officers were direGted for the
futare to allow the cofts of the firft motion, And afterwards, Hi/.
12 Geo. B. R. inter Sweinam et Archer, it was ftated in the fame
5 manner,
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manner, and agreed to be the uniform pralice ever fince; and Po/!

1 Geo. 2. between Sir Thomas Bury and Crofi, the fame doubt was
rn{ed by a new mafter, and the court ordered cofts from the firft

motion,

Dominus Rex ver/. Inhabitantes de Haughton.

PON a fpecial order the cafe was flated, That about five Several hi-
years fince one fobn Ewans was hired into the parifh Of\r;?;%: ?gff’i‘
Haughton from Afh Wednefday to C/yrz/i‘mzzs ; that at Chriftmas he months give
went home to his father, who lived in another parith, took his no fetdement.
clothes with him, and ftaid a week. That then he returned to
Haughton, and hired himfelf to, and ferved the fame mafter eleven
months. Then he went home again to his father for a week, and
returned, and was hired and ferved the fame mafter other ecleven
months. That then by agreement between the mafter and him,
and to avoid a fettlement in Haughton, he went home to his father
for a week, and afterwards {erved the fame mafter for five weeks,
And there being fo many hirings and {ervices, the juftices adjudge
the fettlement in Haughiton.

Denton, Reeve and Folry moved to quafh this order, there being
no actual hiring and fervice for a year, both which the ftatute of 3
& 4 W. & M. c. 11. requires, Mich. 9 Ann. Paroch. Rudfwicke v.
Dunfole, Salk. 535. there was a hiring for a quarter of a year, and
afterwards for half, and then for another half year, and a fervice
for all; but this was held to be no fettiement. I/ 10 /7. 3
Paroch. Overton v. Steventon, there was a hiring and fervice for
half a year, then a hiring for a whole year, and a fervice for half';
and this was held to be a hiring and fervice for a year, and the f{et-
tlement in that parith.  So Paf. 1 Geo. B. R. Rex v. Dibabiiaites
de Brightwell in Berks, there was a hiring and fervice from three
weeks after Michaelmas 1712. to Michaelnas 1713, then a hiring to
the fame mafler for a year, and a fervice for eleven months, and
thefe two hirings and fervices were held to gain the fervant a fettle-
ment. Paf. 1 Geo. Paroch. Pepper Harrow v. Frencham, a hiring
and fervice from 3 Ofiober to Michaelmas, and the fervant at the
mafter’s requeft ftaid fo long after as brouoht the year about; but
this was held no fettlement. Mich. 12 Awn. Paroch. Ho;//*am v,
Shipley, there was a hiring from 19 February to May-tide, from
thence to Lady-day, then to Mczy tide again, then to Lady-day, and
then to the next .M'ay -tide ; but there bemg no contra¢t for a year
the court held it no fettlement.

. .
.ELZT\,”\'J 1y
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Hawkins contra. A fervant whilft fuch is not removable by any
a@, when a man is bhired for a year in one parith, and ferves the
laft quarter with his mafter, who removes into another parifh, yet
the fervant gains a fettlement, as has been adjudged, notwithftanding
the a&t fays, a biring and fervice for a year in any parifh. Mick,
1 Geo. Paroch. St. Gegrge v. St. Catherine, where the mafter re-
moved at half a year’s end. The flatute fays, apprentices bound out
by indenture ; and yet it has been extended to thofe bound out by
deed poll. So the ftatute of Glucefler as to wafte has been extended
beyond the letter, rather than it thould be evaded. In the prefent
cafe it plainly appears, that this was a contrivance fiom the begin-
ning, to exempt this parifh, by fending him away at eleven months
end. :

Foley. He needed not to go away, to avoid that which he could
not have gained by ftaying.

C.J. This is plainly a defign to fave this parith, and I {uppofe
all the parithioners bave agreed never to hire any fervant for a year,
The ground of the ftatute relating to fervants was, that a perfon
who had ftrength of body enough to hire himflf out for a year,
would when that year is expired be able to {fupport himfelf; and the
fame reafon holds in the cafe of apprentices. I am afraid we cannot

interpofe in this cafe, but it is proper the legiflature thould.

Prazt J. We muft take the law as it ftands, and follow former
refolutions; for the feffions have ever fince for the moft part aGted
urfuant to thofe refolutions; and if we fhould do otherwife, it will
introduce the utmoft uncertainty and confufion; and little refpect
will be paid to our judgments if we overthrow that one day, which
we refolved the day before. The flatute exprelly requires a hiring
and fervice for a year; and it is admitted that if’ there was but one
hiring and fervice for eleven months, that would give no fettle-
ment ; and why any fubfequent hirings of the fame nature thould
gain him one, Icannot imagine. The reafon of biring fervants at
firft for eleven months only is, becanfe the fervant may prove idle
and good for nothing, and the mafter, as a prudent man ought to
do, avoids bringing a charge upon the parifb, till he has had expe-
rience of the diligence and fidelity of his fervant: And when he
has had eleven months experience of his diligence and fidelity, then
if he hires him a fecond time, that is grounded upon his good fer-
vice during the former hiring, but ftill the {econd hiring muft be as
full, as if the firlt hiring were out of the cale. And if the firft
hiring were out of the cafe, then the fecond would ftand in the
fame
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fame parity of reafon with what I mentioned before, a fingle hiring
and fervice for eleven months, which it is agreed will give no fet-
tlement,

If there was any fraud, the juftices fhould have examined into it.
We cannot judge of the fa&, but the law upon the fa&. 1 Ven.
310. Demand and refufal is evidence of a converfion to a jury,
but not to the court. 1 Ro/l. Abr.523. 10 Co. 56. Hob. 187.
1 Ven. 401, 1 Sid. 127, Hutt. 10. Salk. 531. If that cafe of
the parifhes of Overton and Steventon was open again, I fhould not
readily go into that opinion.

The court took time to confider of it, and at the end of the
term they held, that as the law now ftands, the feveral hirings and
fervices that were ftated could give no fettlement. They faid it
would be dangerous to depart from the words of the ftatute, and if
they once did, they thould never know where to ftop, Wherefore
the order was quafhed.

Vor, 1. _ Z Eafter
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Sunday a day
in rules, un-
lefs the firkt
or laft.

Salk. 624.

Falter Term

4 Georgii Regis. In B. R.

Sir John Pratt, Knt. Laord Chief Fuftice.

Jir Littleton Powys, Kunt.

Jir Robert Eyre, Kunt. Fuftices,
Sir John Fortefcue Aland, K#t.
Nicholas Lechmere, Efquire, Attorney

General.
Sir William Thomplon, Knt. Solicitor
General.

Memorandum : 'This term the Lord Chief Juftice Parker
was made Lord Chancellor, and Mr. Juftice Prazs {uc-
ceeded him as Chief Juftice, and Mr. Baron Forsefcue
came down into the King’s Bench, and was {ucceeded
by Sir Francis Page the King’s Serjeant, and Sir Edward
Northey, Xnt. was removed from being Attorney Ge-
neral, and Nicholas Lechmere, Elquire, was made Attor-
ney in his room,

Anonymous.

HE writ was returnable 3oth Fanuary, and the bail-bond
affigned the 4th of February, between which and 30th Fanu-

ary a Sunday happened. Lt per Curtam: It is well affigned, for
Sunday is to be reckoned as one of the four days (there being no more
allowed in acions laid in London or Middlefex.) And {o it is in
rules to plead, except the ficft or laft day happen upon a Surday ;
2 with
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with this difference, that if the rule be given upon a Sunday it goes
for nothing, but if it expires upon a Sunday, the defendant has all
the next day to plead in.

Lanquit wer/. Jones.

HE Sheriff returned to a fleri facias, that the defendant is Rule on exe-
clericus beneficiatus nullum babens laicum feodum within his fl‘]‘r‘g’ﬁ‘fr:‘;a

bailiwick ; whereupon a fleri facias de bonis ecclefiafticis iflued, di- cias & bonis
rected to the late bithop of Sarum in one caufe, and in another be- eclefiaficis.
tween the fame parties direCted to the prefent bithop. And wpon
affidavit that the debts were levied tHereupon, the court made a rule
upon the executors of the firft bithop, to return the firft writ, and
upon the now bifhop to return the fecond.

Drake ver[. Taylor.

HE vicar libels for tithes of turnips, and lays his title to Where the
them by prefcription and endowment. The defendant pleads, 2}‘;}‘*&;}‘;‘; the
that there is a rectory impropriate, and that time out of mind the resior or vicar
reCtor has taken tithes of turnips. And laft term he moved for a pro- be intitled to
hibition pro defestu triationis, and obtained a rule zif. And now [in P
Reynolds Serjeant came to fhew caufe againft a prohibition, for that
turnips are a late improvement in Norfolk (where the matter arifes)
and quoted 2z Roll. Abr. 310. Z. 5. 1. 2. And where the matter is
originally of ecclefiaftical conuzance unmixt with any temporal in-
gredient, no prohibition lies. The vicar is prima facie intitled to
nothing, unlefs he fhews a right either by prefeription or endow-
ment. Thefe endowments are of an ecclefiaftical nature, and 1o is
the extent of them. For anciently and until the Statates of 15 R, 2.
¢. 6. and 4 H. 4. c. 12. the ordinary endowed the vicarage at his
difcretion.  In 2 Brownl. 36. it is {aid and agreed, that if there be
a parfonage impropriate, and a vicarage endowed, and there be any
diff:rence between them, it fhall be tried and determined by the

ordinary. In Scaccario et in C. B. this prohibition has been denied,

Yorke contra. That rule which has been laid down, will not be
infifted upon now-a-days, for the clergy will not pretend to be ex-
empted from the temporal jurifdition merely becaufe they are eccle-
fiafticks. But in this cafe both parties are not ecclefiatticks, for the
libel is againft the parithioner, and it lays a cuftom which is denied
and muft be tried, and that has always been good ground for a pro-
bibition. 'We do not pray it for defect of jurifdiction, but want of
trial of the prefcription, which is what the vicar grounds himfelf

upon,
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upon in making his title to the tithes; and the queftion is not upon
the endowment, though I admit the prefcription fuppofes an en-
dowment,

C. J. Though both parties are not ecclefiafticks, yet the thing in
controverfy belongs either to one ecclefiaftick or another, for either
the reGor is intitled to the tithes or the vicar, and what matter is it
to the parithioner who has them ? for he can only pay them to one,
This is properly a difpute what belongs to the vicar upon the endow-
ment, and that evidence which will intitle Lim to a fentence below,
will not enable him to recover here, and therefore I am againft a
prohibition. 'To which Pewys and Eyre Juftices agreed. Et per
Pratt J. If we fhould grant a prohibition in order to try the cuftom,
and it fhould be found againft the cuftom, yet that will not deter-

_ mine the queftion upon the endowment; and therefore we ought

Where a {pe-
cial requeft is

neceflary to be

alleged, and

not to draw them out of that court, which may properly determine
the whole matter. And befides in the fpiritual court fifty years
makes a prefcription, though it will not here. The rule for a pro-
hibition was difcharged.

Wallis werf. Scott,

HE plaintiff declares, that the defendant, in confideration the
plaintiff would make him a fet of fails worth 45 /. promifed
to pay {fo much for them upon requeft; and avers, that he made the

where not.  fazd fails 5 and the defendant although often requefted refufes to pay.

1 Lew. 48.

2 Lev. 1g8.
Lutw. 231.
Poph. 160.
Hutt. 2, 42,
73

Lat. 93.
Ley. 69.

Lat. 208,209.
1 Sid. 303.

Demurrer inde. And Brantbwayte Serjeant pro defendente argued,
that this being a fpecial contract, the plaintiff muft thew a perfor-
mance of all on his part, which he has not done; for he has not
averred that he made the fails worth 45/ and if they were not
worth it, the defendant is not chargeable,

Secondly, The action being founded upon the breach of contract,
there ought to be a fpecial requeft laid. For this differs from the
cafes where there is a precedent debt or duty whereon to ground the
promife, for there I admit the action is a requeft. 2 Cro. 183. The
defendant, in cenfideration the plaintiff being an innkeeper would en-
tertain the defendant’s commiffioners, promifed to pay for their lodg-
ing and diet upon requeft; and there being nothing but the general
licet facpius requifit’, judgment was arrefted upon that diftinGion,
between a collateral contract for a thing 7z feri, and a precedent
debt orduty.  And to the fame purpofe is 2 Cro. 523.  In 2 Saund.
32.  Affunpfit on mutual promifes to perform an award, or pay
each other 40/ upon requeft, and in an adlion for the 40 /. the
declaration was held ill, becaule no requeft was alleged, and the

former
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former cafes and differences were agreed. Here is no money to be
aid till two things are done, neither of which appear, 1. the
making the fails of fuch avalue; and 2. 4 requeft to pay for them.

Yorke contra. In a&ions upon the cafe the plaintiff may lay it as
he cah prove it, and is not obliged to a general sndebitatus affumpfit.
The value is part of the defcription of the fails, and therefore when
we aver we made the aforefaid fails, velaturas praedictas, that takes
in the whole defcription.  As to the requeft; the Jices Jacpius reqii-
it is fufficient.  But if not, yet the want of a fpecial requeft ought
to have been thewn for caufe of demurrer, The cafes in Croke can
never be law, for they are after a verdi¢t, when the court will in=
tend a requeft proved, and {fo is Pop. 16o0.

Branthwayte replied. It is admitted that the value ought to
be averred, and the only queftion now is, whether it be or not.
Praedic? will not be a {ufficient averment. In Y2/, 36. Trefpafs
for taking goods a perfond of the plaintiff, and judgment arrefted
for the infufficiency of averring the property. Thefe cafes as to the
requeft, being after a verdi&, the argument holds @ fortiori in this
cafe, which is on a demurrer. The general requeft as alleged may be
fince the action brought, and this at moft is bot an executory
promife.

Powys ). (abfentibus Parker et Pratt) thought the praedi&as
velaturas was {ufficient.  Ef per Eyre J. I do not think the value
needed be alleged; but if it need, yet the praedic?’ takes it in, for
if the value be part of the defcription, then it is averred that the
plaintiff made fuch a fet of fails as was agreed upon (that is) a fet of
fails which anfwers every part of the defcription.

Where notice or a requeft are by law neceflary, there the general
averment will not be fufficient ; but it muft be particularly fet forth,
that the court may judge whether the notice or requeft were f{uffi-
cient. Buot in this cafe I take it no requeft was neceflary, for on
the making the fails the money immediately becomes due. If I pro-
mife a taylor, that in confideration he will make me a fuit of cloaths,
I will pay him {o much; there needs no requeft, for as foon as he
has done his part, there is a duty vefted in him. And this differs
from the cafes where the payment is to be to a third perfon, or where
an award direéts a requett,

Afterwards, the court being full, Branthwayfe mentioned Cro.
Eliz. 773. 91. Huit. 107. And Yorke quoted 22l 66, 121,
3 Bulfi258. 2 Cro. 679. And the former cafes of 2 Cro. 187,
523. were denied per Eyre J. and judgment given for the plaintiff.

Vor. L Aa Dominus
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Where there
is an hiring
for a year,
and a fervice
for part to

a ftranger, yet ;
if there be no
diffolation of
the firft con-
aftitisa
fettlement,

Ld. Raym.
B3,

Dominus Rex werf. Inhabitantes de Ivinghoe in Com’
Bucks.

N a f{pecial order of feflions the cafe appeared to be, That one
Nicholas Young, being legally fettled in the parith of Chole/-
bury, was at Michaelmas 1715, hired into the parith of ITvinghee,
by Jobn Knight, to ferve him as a thepherd till Michaelmas follow-
ing. That he entered upon the fervice, and continued with Knight
till Lady-day, who then paid him half a year’s wages, and left the
farm to one Smith, who entered and took all the ftock and fervants,
and in harveft time took Young oft from keeping fheep, and fet him
to harveft work, for which he paid him gs. extraordinary, and at
the year’s end paid him the other half year’s wages. That Knight
when he left the farm never told Young he was no more his fervant,
nor were there any tranfactions between them two towards diffolving
the contra& ; neither did Young ever make any new contra&t with
Smith for the laft half year. And the juftices adjudge the fettle-
ment in Jvinghoe, where the hiring and fervice were.

Denton moved to quath the order. Becaufe to make a fettlement
there muft be both a continuance of the contra&, and fervice; both
which were broke off at the half year’s end. Mich. 9 Annae,
Paroch Rudfwick et Dunsfole, Salk. §38. There was a hiring
and fervice for a quarter of a year, then for half a year, and after-
wards for another half year, all which were held to give no fettle-

ment.

Yorke. By 8 & 9 W. 3. ¢c. 30. it is required, that the party
continue in the fame fervice for a year. There muft be an iden-
tity of the fervice, it muft appear to be the fame mafler, which
this is not, and here is an alteration of the wages. The court will
not confider what is moft for the benefit of the {ervant, but which
is the proper parith to be charged it 1s all one to the fervant,

where he is fettled.

Reeve contra. It being exprefly ftated, that there was no new
contract, the firft muft be taken to have continuance all the year, -
And if Smith had not paid Young the laft half year’s wages, no
doubt but as this cafe ftands he might have come upon Knighs
for them. The 55 fhew he was Knjght's fervant all along, for
otherwife Smith had no occafion to give him that extraordinary
pay. The ftatute does not require an identity of the contraét, for
Hil. 1o W. 3. Paroch Overton et Steventon, a hiring and fervice

for half a year, and then a hiring for a whole year, and a fervice
5 for
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for half, was held to gain a fettlement. So Pafch. 1 Geo. B. R.

Rex v. Inbabitantes de Brightwell in Com. Berks, there was a hiring Ld. Raym,
and fervice from three weeks after Michaelmas 1712 to Michaelnas 15'%
1713, then a hiring to the fame mafter for a year, and a fervice for
eleven months; and this was beld a good fettlement. The ftatute

38 4 W. & M. c. 11. fays, that a binding and inhabitation fhall
gain a fettlement, {o that by the words a binding is required; and

yet Trinity 13 w. 3. B. R. Rex v. Inbabitantes de Eccles in
Com’ Norf’, it was held, that if the mafter to whom the binding
was, affigns his apprentice over to another, a bare inhabitation forty

days with the affignee gives a fettlement. In this cafe there is a
hiring and fervice for a year in the parith of Ivinghoe, and that 1s
fufficient,

Lee. By 13 & 14 Car. 2. ¢. 12. forty days inhabitation gave a
fettlement. But it being found, that difeafed and diforderly per-
fons often came into parithes and ftaid out the time, it was
thought proper by the ftatutes of 3 & 4 & 8 & g W, 3. to re-
quire a hiring and fervice for a year. And this was thought a
good remedy, becaufe it was fuppofed no body would incumber
themfelves with a fickly or diforderly perfon for a whole year,
who perhaps would have difpenfed with them for forty days. And
it is not prefumed, that a perfon having ability of body enough to
ferve a year, will become chargeable; and he is looked on as
brmgmg fo much fubftance into the parifh. 1 agree the word fame
in the latter ftatute is a word of relation, but it will be fatisfied
by referring it to the fame place. Thofe flatates have always had a
liberal conftruction, as before 3 & 4 . & M. c. 11. that bearing
offices in a parifh amounts to notice. Show. 12. So the ftatute
fays, any unmarried perfon having no child, and yet a perfon having
a child which was grown up, and no incambrance to him, was
held to be within the ftatute. So Pafch. 10 Annae, Regina v,
Paroch de Aldenbam, and Mich. 1 Geo. St. Saviour's Soutbwark,
marrying within the year was held no hindrance of the fettlement,

Salk. 527, 529.

Yorke. That cafe is within the very words, for the ftatute fpeaks
only of perfons unmarried at the time of the hiring,

C.]. The ftatute requires two things; a hiring, and a continu-
ance in the fame fervice for a year. There can be no doubt but
that in this cafe there is a compleat and perfect hiring for a year ;
but the queftion turns upon the fervice. Half of it was aCtually a
fervice to Knight, and the reft in fact was a fervice to Smith; but
there being no new contract with Smith, nor any diffolution of the
firft contract with Knight ; it {feems confiderable, whether the whole

{hall
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Ante 83.

Salk. 479.

fhall not be taken to be a fervice to Knight. As if 1 lend my fer-
vant to a neighbour for a week, or any longer time; and he goes
accordingly, and does fuch wotk as my neighbour fets him about :
Yet all this while he is in my fervice, and may realonably be {aid 1o

be doing my bufinefs.

If the firft contraé be not difcharged, it muft have a continu-
ance, and under it the fervant is intitled to demand his wages of
the firft malter. And the 5. given him by Smith is no argument
to the contrary, no more than if in the cafe I put before, my
neighbour had given my fervant a gratuity for his extraordinary
trouble. What agreement there was between Kwight and Smith,
non conflat, but here 15 no act done by the fervant that thews his
confent to change his mafter. And therefore 1 take this to be
a fervice for the whole year purfuant.to the firft contra&, and con-
fequently the fettlement is at Jvinghoe, where the fervice was.

Powys ]. The private reafon that we went upon in The King v,
the Inbabitants of Haughton, where it was held that feveral hirings
and fervices for eleven months gained no fettlement was, becaufe if
we fhould once get out of the ftatute, there would be no end, and
by the fame reafon that we abated one day we might abate two, ez

- fic in infinitum. 1 think in this cafe the fettlement is in Joinghee.

Eyre J. And fo do I. This is a contract for a year between
Knight and Young, and not to be diffolved during the year without
both their confents. There is actually no confent on one fide,
and but an implied confent on the other, It weighs nothing with
me, that Smith paid the laft balf year’s wages, for I look upon him
only as a perfon to whom the fervant was lent, and there is no
doubt but that Young might have demanded the wages of Knight,
The paying the gs. is fo far from being an argument that the con-
tra&t was diffolved, that it is to me a ftrong cvidence of its conti-
nuance ; for when Smith goes to fet him about harveft work, no
fays he, I was hired to be a fhepherd, and had fmall wages accord-
ingly ; and thereupon the other agrees to give him 55, an equivalent
for the hardnefs of the work.

Fortefcue J. The difficulty arifes upen the word fame, which may
extend to mafter, parith, «nd bufinefs, And taking it in thofe
fenfes, this cafe comes within the words of the ftatute; and there
can be no doubt but that it comes within the reafon of it, for he is
no more likely to be chargeable now, than if he had acually ferved
Knight all the year. Upon the reafons which have been given, 1
think, here is the fame mafter, the fame fort of fervice, in the fame
parifh, and a continuance of the contra@ througheut the whole.
The order was confirmed. Dominus
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Dominus Rex wverf. Motherfell.

PON a motion for a new trial, the judge certified the {pecial

matter in writing, and the court refufed to hear any affida-
vits of what paffed at the trial, looking upon the certificate of the
judge, who was an indifferent perfon, to be of a much higher
nature than the oath of the party interefted, and therefore ordered
the counfel to take the fact as it was flated by the certificate, and
not argue about the fact, but the law upon the fat. And the
queftion being, whether a particular matter offered in evidence was
well over-ruled by the judge, the court faid, that if he had rejeCted
that which was good evidence, it would be ground for a new trial ;
but if the matter offered was not legal evidence, then the firft
verdi¢t ought to ftand. And as to that the fa&t was, that on an
information in nature of a guwo warranto the profecutor produced
in evidence a book, which appeared to be only minutes of fome
corporate allts ten years ago, all written by the profecutor’s clerk,
who was no officer of the corporation. And this being oppofed by
the other fide, as having never been kept amongft, or efteemed as
one of the corporation books, in which the entries were always
made by the town clerk, and there being fome fufpicion that this
book was not genuine, the Judge, before he admitted it to be read,
required an account where it had been kept for thefe ten years, and
whether any body had feen it before, which the profecutor not
being able to give him any fatisfaction in, he rejeCted it. Ef per
Curiam, Corporation books are generally allowed to be given in
evidence, when they have been publickly kept as fuch, and the
entries made by the proper officer; not but that entries made b
other perfons may be good, if the town clerk be fick or refufes to
attend, but then that muft be made appear. Whoever produces a
book, muft eftablith it, before he delivers it in. We often make
people, when they produce deeds, give an account where they have
been kept, and how they came by them. Therefore we are of opi-
nion, this evidence thus offered was well over-ruled, and confe-
quently there muft be no new trial,

Hunt’s cafe.

HE court granted a mandamus on 1 Geo. againft mutiny and

defertion, direéted to the juftices of peace, for them to com-

pel the treafurer of the county to reimburfe a conflable the extra-

ordinary charges he had been at in providing carringes on the expe-
dition into Scotland. .

Vor. L Bb Between

What corpo-
ration books
may be given
in evidence.

Mandomus.
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Between the Parifhes of Horncaftle and Bofton.

What is a 4 Being legally fettled in Boffon, came into Horncaftle as a certi-

good certifi- * ficate man; and the juftices thinking the certificate not fufli-

cate within 8 . .

&g W.3 cient, made an order to remove him back to Boffon. And now

¢. 30. upon motion to quafh the order, it appeared that the certificate was
figned by the churchwardens or overfeers, as 8 & g /. 3. ¢. 30.
dire@s; and that it was attefted by two as witnefles, who were
juftices of the peace. The ftatute requires it to be attefted by two
witnefles, and allowed by two juftices of the peace. And Chefbyre
infifted, that this was a better certificate than fuch a one as is men-
tioned in the ftatute, for the atteftation of the figning it is only to
fatisfy the juftices, that it is the hand of the parith officers; and
nothing can be fo fatisfattory to them, as what they fee. And it is
not requifite, that there be four diftinct perfons, two to atteft, and
two to allow ; but the juftices that allow the certificate may a& in
both capacities. To which the court agreed, when it appeared they
took upon them to a& both as witnefles and juftices; but here it
only appeared they fubfcribed as witnefles, for there are no words of
allowance. If this thould be held good, the juftices may be drawn
in to {ign as witnefles, when perhaps they do not fo much as know
what the inftrument is, and never imagined what they did would
pafs for an allowance. The certificate was held void, and the order
confirmed,

Froft verf. Wolvefton. In C.B.

Tnfant ﬁe— ; N infant covenants to levy a fine by fuch a time to fuch ufes.
g’;‘;e;,feio“gg Before the time he comes of age, then the fine is levied, and
fuffered at full by another deed made at full age, he declares it to be to other ufes.

age, thenhe The conrt held the laft deed fhould be that which fhould lead the

may declare [
other ufes,  B1ES,

Loyd werf. Lee.

At nifi prius 7z London, coram Pratt C. 7. de B.R.

Forbearance Married woman gives a promiffory note as a feme fole; and

no confidera- f ) . f . ’

cion where 1o after her hufband’s death, in confideration of forbearance,

caufeof attion promifes to pay it. And now in an action againft her it was in-

before. fifted, that though fhe being under coverture at the time of giving
the note, it was voidable for that reafon; yet by her fubfequent

I promife
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romife when fhe was of ability to make a promife, the had made
herfelf liable, and the forbearance was a new confideration. But
the C. J. held the contrary, and that the note was not barely void-
able, but abfolutely void; and forbearance, where originally there is
no caufe of action, is no confideration to raife an affumpfit. But
he faid it might be otherwife where the contra& was but voidable.
And fo the plaintiff was called. Vide 1 Ven. 120, 159. Salk. 29.
Yel. 50, 184. 2 Saund. 261.  Hob. 18, 216. Pop. 152, 177,
Lat. 21, 141.

Anonymous,
At nifi privs sz Middlefex, coram Pratt C. .

HE queftion in ejeGtment being parcel or not parcel, a furvey Swwey, where
was offered in evidence on the plaintiff’s fide, which was ¢vidence.
taken by one under whom the leffor claimed, wherein the lands in
queftion were included. But this being an at to which the defen-
dants were not privy, and confequently not bound, and it being
dangerous, and tending to encourage people to take more than their
own into a furvey, the Chief Juftice rejected it.

Stafford verf. the City of London. In Canc’.

HE plaintiff being a co-leflee with 4. brought his bill to have 10“ leffee a-

“the rent apportioned on a partial eviCtion. And becaufe the o oo
other leflee was neither plaintiff nor defendant, (for if he refufed to Canc for an
be a plaintiff he might be made a defendant) the bill was difmiffed 2PPortion-
with cofts. And inftances were cited where bills have been dif- 5. c. 1 win.
mifled for want of parties, as well as where caufes have been put Rep.428.
off only.

Trinity



Irinity
4 Georgii Regis. In B. R.

Jir John Pratt, Knr. Lord Chief Fufiice.

Sir Littleton Powys, Kut.

Jir Robert Eyre, Kunt. Fuftices,

Jir John Fortefcue Aland, K#t.

Nicholas Lechmere, Efquire, Attorney
General.

Sir William Thompion, Knt. Solicitor
General.

Dominus Rex wverf. Inhabitantes de Almanbury in com’
Ebor’,

gff:é“;ﬂ;‘;‘f without faying, at the appeal of the party grieved. And this
porey gricucd, was objected, in order to quafh the order of feffions, and
good compared to the cafe of a complaint that a man is likely to become
chargeable, which has been held ill, becaufe the complamt muit be
by the chmchwaldens and overfeexs And the cafe of Rex v, Sir
Glouas Putt. Inquifion at feffions coram A. et al’ fociis fais,
was held ill, for there muft be two, and nothing is prefumed in
a limited jurifdi&tion. And the court here inclined to quath the
order for this fault, till they were informed the precedents were
moft of them fo, and for that reafon and that only, as the C. J.

declared, the order was confirmed. 2e/v, 126.

Order upon ﬁ N order of two juftices is quathed at feffions upon appeal,

Waring
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Waring verf. Dewberry.

HE landlord having arrears of rent due to him dies inteftate, On 8 Annae
The plaintiff in this action fues out execution on a recovery :L‘E{:a;j;‘::d
again{t the defendant who was the tenant, and levies the money by o the theriff
fale of the goods. Then adminiftration of the inteftate’s goods is is not bound
committed to 4. who thereby became intitled to the arrears, and ¥ the
now moved for a rule to have one year’s rent out of the levy money

purfuant to the ftatute of 8 Annae, ¢. 17, And Robins urged, that

though he was not adminif’crator at the time of ferving the execu-

tion, yet as foon as the adminiftration is committed, it relates to the

death of the inteftate, fo that he may bring trefpafs or trover for g4 what
goods taken between the death of the inteftate and the commiffion aéts admini-
of adminiftration. 3 Lev. 35. 3 Mod. 276, Salk. 295.  Sed totg trion il
curia praeter Powys f. contra; for relations which are but fi¢tions death of the
in law fhall not diveft any right vefted in a ftranger mefii¢ between intefate.
the inteftate’s death and the adminiftration. The ftatute it is true

was made for the benefit of landlords, and to prevent the tenant’s

fetting up a fham execution to defcat him of the rent. He has flill

the fame remedy that he had before, and if he will have the addi-

tional remedy, he muft make himfelf capable of it, which the ad-
miniftrator here could not. He could not demand the rent ; it not

being certain he would be adminiftrator, for the ordinary might re-

fufe, and the theriff is not obliged to wait and {ee if any body comes

and demands the rent. He cannot take notice what arrears there

are, but if the landlord comes and acquaints him with it, then and

not til] then 1s he obliged to fee the year’s rent fatisfied before re-

moval of the goods. If it fhould be otherwife, it would be in the

power of him that is intitled to adminiftration to defeat the plain-

tiff of his execution. For fuppofe he never takes adminiftration,

muft the execution ftand ftill ? If the landlord himfelf had not de-

manded before removal, he had been too late. Here was no land-

lord at all, fo that there could be no demand, and it is now too late

to afk it.

Between the Parithes of Murfley asd Grandbotough, in
Com’ Bucks.

BY an order of two juftices Fobn Chappell was removed from A man can-
Murfley o Grandborough. Upon appeal to the quarter-feffions o l;e remo-
they flate the cafe fpecially for the opinion of the court, ved from his

term.

Vor. 1, Cc That
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That Fobn Chappell before his marriage with Sufanna his wife wag
fettled in the parith of Grandborough. That Sir Fobn Fetherflone by
indenture dated 24 September 1667, did demife and grant to Robers
Eddin, his executors, &¢. one cottage with the appurtenances of
the yearly value of jos. in Mur/ley for ninety-nine years at 13,
rent. That 3d Auguft 1689 Eddin afligned to Goddin in truft for
Mary his wife for life, and then to William Eddin his fon for the
refidue of the term. That Robert, Mary and William died, and
Sufanna the wife of William, as adminiftratrix became intitled to
the term, and May 11, 1709, in confideration of 15 s. demifed to
Nicholas Eymes the fame cottage (except one bay of building being
the fouth part thereof with a leaftowe for an habitation for herfelf)
for twenty-four years at a pepper-corn rent.  That fhe lived in that
part of the premifies fo referved, and married the {aid Fobn Chappell ;
and whether he is fettled thereby in Mur/ley, was the queftion ; and
the feflions adjudge it no fettlement, and confirmed the order of the
two juftices for his removal to Grandborough.

Denton now moved to quath both the orders, Fobn Chappell be-
ing legally fettled in Afurfley. For where a man has an eftate in any
parith, he gains a fettlement if he lives there. It has been often
adjudged as to a freehold, Mich. 10 W. 3. Ryflwick et Harrow, Salk.
524, And Pafch. 11 Annae, Harrow et Edgaware, it was refolved
in the cafe of a copyhold of a man’s own for life, though but 255,
yearly value.

Darnall Serjeant. He muft be fettled in that parith where the
eftate of his wife lay and on which he inhabited. For he coming
by marriage to that eftate, does not come to inhabit under the cir-
cumftances mentioned in the a&, liable to become chargeable, and
fo not fubject to be removed. In that cafe of Ryffwick and Har-
row, Holt C.J. faid, the terms not removeable and feftled, are one
and the fame thing ; becaufe fuch a perfon is not within the autho-
rity of the juftices. He that comes to an eftate by defcent, pur-
chafe, or marriage, is not a perfon that takes a tenement within the
intent of the adt.

Reeve contra. The wife has but the truft of a {mall part of a
cottage, for the legal intereft of the eftate is in Goddin.  This is but
an eftate for years, and that has never yet been adjudged fufficient
to give a fettlement. A freehold has, and fo has a copyhold, for
that is by cuftom become a durable eftate.  And the fame argument
mey be ufed, if this holds, where he takes a leafe for years not of
10/, value at a rack rent.

1 Lee,
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Lee. The wife takes the term as adminiftratrix, fo he is only in-
titled in awuter droit; and as it is under 10 /. per annum yearly value,
he is likely to be become chargeable, and fo may be removed.

Curia. This is not a cafe within the intent of the a&, which was
to prevent perfons running up and down from one parifh to ano-
ther, till they become vagabonds. But a man who comes to fettle
upon his own, is not to be confidered in that view ; and be it for
life or years, the law is the fame. This is not a taking a tene-
ment under 10/ per annum, for the 1. is not referved as a rent,
but only an acknowledgment ufually paid on long leafes. The cafe
of a copyhold is ftronger than this, for that is but an eftate at will.
The way to make him chargeable, is to ftrip him of his own, for
he may not be able to let it. The orders were quafhed.

Dominus Rex 'verf. Inhabitantes de Hales Owen.

HE feffions, reciting that Yofeph Higgen was bound out by Seffons can-

indenture as the ftatute requires, to fobn Parks, and being not difcharge

lame, and having the king’s evil, and in the opinion of furgeons 2PE*n <"
incurable : therefore the {feflions difcharge the mafter from his ap- ficknefs.

prentice, and four juftices fign the order,

Darnall Serjeant moved to confirm the order, becaufe the mafter
cannot now have the end of the binding, which was the fervice of
his apprentice.

Willes contra. The {tatute only empowers the juftices to difcharge
for mifbehaviour, and not for ficknefs. Befides, allowing they had
a power to difcharge, yet here they have not executed it as the f{ta-
tute requires ; for it is not inrolled; neither is it mentioned to be
by a juftice of the guorum. There muft be four juftices, one of
the quorum.

Both exceptions to the form were held good. But the court
quafthed the order as to the fubftance, for the mafter takes him for
better and worle, and is to provide for him in ficknefs and in health,

Hinchcliffe wverf. Payne.

P/{Y'NE the father, being in contempt in Cha.mcery for non- prape war.
payment of money, an order is made upon him. Payne the sant where
fon refifts the fervice, for which contempt he is committed to the graniable.

175
! /,]L [ ;’.,
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down, and a
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Jacias.

Tithes are a
tencment.

Comyns 265.

Fleet, and turns himfelf over to the King’s Bench, and goes at large
till 'he is taken up by an eflcape warrant, and committed to New-
gate. Now he moved for a Superfedeas to that efcape warrant, the
contempt not being fuch an one as is within 1 Annae, ¢. 6. which
{peaks only of contempts for not performing an order, which Payne
the fon was not obliged to do. Ef per Curiam : The father would
have been within the a&t, but the fon is not. This ftatute is not to
be extended by equity, becaufe it is againft the liberty of the fub-
jet, and this is a new power given only in particular cafes; this is
not one of them, and therefore not within the ftatute. Whereupon
the warrant was {uperfeded, and the marfhal direCted to go to New-
gate and take him into his cuftody again, as was done in Sir Thomas

Tippin’s cafe.

Aires ver[. Hardrefs.

Fieri facias was taken out within the year, and a nz/la bona

returned ; this is continued down for feveral years, and then
a capias ad fatisfaciendum iflued. And whether that be regular or
no was the queftion. The court took time to inquire, and the
lat day of the term the C. J. faid, If this were a new cafe they
fhould think it hard to take away all f¢ire facias’s. But the practice
had gone fo far, that there is no overturning it now. 1 Inf. 2g0.
4 Infl. 271, Mod. Caf. 288. 1 Sid. 59. 1 Keb. 159. Clift 840.
Officina Brevium 9b. Raflal 164. Wherefore the execution was
held regular.,

Dominus Rex werf. Skingle.

HE 43 Eliz. c. 2. charges lands, tenements, tithes, &¢. to the
poor’s rate, By a private ftatute for erecting workhoufes in
Colchefler the poor are provided for in another manner, and the occu~
piers of lands and tenements are made chargeable: And after a rate
an appeal is given to the feflions. The defendant was parfon and
rated for his tithes, and appeals; and becaufe the word #ithes was
not in the act of parliament, which the feflions looked upon as an
abfolute repeal of the 43 Eliz. quoad Colchefter, therefore they dif-
charge him. E# per Curiam : He ought not to be exempted but by
exprefs words, being liable before, Here he is an occupier of a tene-
ment, for tithes are a tenement. 1 Vent. 173. 2 Lev. 139. Lutw.
1563. 1 Infl. 6. Dy.83. Litt. §. 647. 32 H.8.c.7. Co. Litt.
159. Cro. Jac.301. 2 Inff. 625. Wherefore the order of feflions
was quathed.  Powel/ v. Bull, C. B. this queftion determined in the

fame manner.
Dominus
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Dominus Rex werf. Arnold.
At Nifi prius 7z Middlefex, coram Pratt, C. 7.

Ndi@ment againft defendants, for that they being churchwardens No parol evi-
and two others overfeers debito modo appunétuat’, did refufe to 2;;;&";:;
join with the overfeers in making a poor’s rate. And the C. J. of overfeers.
held the profecator to thew an appointment of the overfeers under
the hands and feals of two juftices, as the ftatute requires. And
he rejected parol evidence, becaufe he faid it muft be produced, that
he might judge whether it was a {ufficient appointment. He quoted
Willoughby v. Dixey, in C. B. where a will entered in the {piritnal
court books to be delivered out to the executor, was refufed to e
read, till application and refufal of the executor was proved. And
the fame in Sir Edward Seymour’s cale as to a deed. Defendant ac-
quitted.

Buker werf. Lord Fairfax. Ibidem.

N an iffue out of Chancery one of the witnefles, after his de- Depofitions
pofitions taken, became interefted, and confefling it now upon ;ag‘:ig‘;i‘lr:’
a woire dire he was rejeted. 'Then it was defired to read his depo- sfer witnefs
Aitions as if he was dead; and a cafe was urged, where in Chancery becomes in-
a witnefs was made executor and revived the fuit, and was read at et
the hearing. But the Chief Juftice remembered the cafe in Sa/k. 286.
which was the refolution of two courts on a trial at bar; and fo

he refufed to hear the depofitions.

Dominus Rex wverf. Bennett.

! PON the trial of an information in the nature of a guo war- Court divided
ranto for exercifing the office of mayor of Shaftefbury, the 3bouta new
. - . . trial in an in-
jury found a verdict for the defendant; and upon a motion for a neW formation in
trial great doubts arofe, whether after a verdict for the defendant nature of a
there could be any new trial, though the judge thould certify (as he #° *#" <

did in this cafe) that it was a verdict againf’c evidence.

After the point had been twice fpoken to 7z B. R. it was ad-
iourned propter difficultatem to be argued before all the Judges of
England, who being this term affembled at Serjeants-inn the follow-
ing arguments were rnade,

Vor. 1. Dd Denton.
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Denton. New trials can only be granted by the fuperior courts,
and not by any inferior ones. Trials at the affizes are fubordinate
trials, and under the infpection of the fuperior court out of which
the record iffues. In Stiles 4166. which was the firlt new trial that
ever was granted, it was faid by Glvane, that the court in thefe
cafes has a judicial but not an arbitrary difcretion. I muft agree that
generally no new trial fhall be granted after a trial at bar, but yet
in the feire facias againft Bewdley, Trin. 11 Annae, thch was
brought to the bar, and the jury refufcd to find a fpec.;l verdiét,

the court ordered a new trial.

e s objetted, that this is a ecriminal proceeding. But we fay,
that fince g Annae, ¢. 20. it has a mixture of civil. The relator is liable
to cofts, and the flatutes of jeofailes extend to it. And why fhould
not this be confidered in the fame view as Mandamus s, upon which
new trials are granted frequently. The original writ of quo war-
ranto was merely civil, O/d N. B. 107. Sid. 54, 86. 2 Infl. 282.
Raftal s40. Old Ent. 133, 134. and upon that the franchife, which
was a civil right, might be feized. Formerly indeed upon an infor-
mation in the nature of a quo warranto the party could only be pu-
nithed for the ufurpation. 2%/ 19o. Cro. Fac. 260. 1 Bulf. 54.
Co. Ent. from 527 to 564. but now judgment of oufier may be pro-
nounced.

Thefe rights are of a high nature, and it would be a great in-
convenience, to tie them up fricter than altions.  Suppofe the jury
thould refufe to find a fpecial verdict, or the judge fhould miftake
the law ; will there not be a failure of juftice, if a new trial cannot
be had ? Mich. 2 Geo. Rex v. Inbabitantes de Walthamflow, in an
indi¢tment for not repairing the highway, and Regina v. Inbabitantes
de com’ Wilts, for {uffering Lacock-bridge to be in decay, new trials
were granted,

Pengelly ferjeant. This is a difcretionary queftion, wherein no
defect of power is to be foppofed. The defendant cannot plead
Not guilty, 2 Inf. 282, 2 Co. 24. 5. 28. 4. Hardr. 423. Cro.
Jac. 43. but muft difclaim or thew his right. It is the preroga-
tive of the crown to dctermme civil r10hts by way of informa-
tion. Thus the King brings his information of intrufion in the
Exchequer, which is but a common e¢je¢tment. And fo infor-
mations by way of devemerunt, which is in effe@ an a&tion of
trover ; and in thefe cafes new trials are every day granted. Co.
Ent. 300 And in thofe cafes there is a fine,

It
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It will be no objeCtion that the year is expired ; for this profe-
cution was commenced within the year, and the judgment muft be
the fame, becaufe it is to avoid all mefne alts, Co. Exnt. 527, §30.
Trin. 8 Ann. Regina v. Barber. That was an information of this
nature again{t the defendant, who claimed to be burgefs of Thetford.
There was judgment by default, and then came a pardon, which
was held only to difcharge the fine, but not the judgment of oufler.
The fine here will be falvo contenemento, according to magna charta,
and the bill of rights.  Since the ftatute this has all the incidents of
a civil profecution, the commencement only excepted.  Before the
King only could have it, but now any private perfon may at peril
of cofts. If no new trial be granted, the crown will be in a worfe
condition than the fubje¢t: For here the verdi¢t will be final, and
no new information can be had. '

Earl Serjeant contra. The only queftion is, whether this be a
criminal or a civil profecution. For on the one hand, if it be of a
civil nature, I muft agree a new tiial may be granted : And on the
other hand, it muft be admitted, that if this be merely criminal,
no new trial can be had.

It is not denied, but that at common law this information was a
critninal proceeding; whether the ftatute has altered the nature of it
is the doubt. We think 1t remains as it did before. The confe-
quence of it is ftill fine and imprifonment, with this addition, that
judgment of oxffer may be given, which could not before ; and be-
caufe the ftatute has made it more penal than it was at common
law, therefore fay they it is now changed from a criminal to a civil
nature. ‘'This 1s fuch an inference, as I cannot fee into the reafon of.
But fay they, the ftatutes of jeofails do not extend to criminal
proceedings, bat they extend to this; ergo this is not a criminal
proceeding. I defire to know whether it will be pretended, that
they would have extended to this cafe without the exprefs provi-
fion of the ftatute. Certainly they would not. And the Parlia-
ment was aware of that, and therefore added that claufe, The firft
new trial is Stiles 44%. and there the witnefs died of an apoplexy.
Lord Townféend v. Dr. Hughes in C. B. 2 Mod. 150. In feandalum
magnatum 'a new trial was denied. Cannot the King releafe,
pardon, or ftop this profecution? Surely he may. In capital cafes
the defendant may plead autre jfoits acquit; (o careful is our law,
that the fubjet fhall never be bore down by the weight of the
crown, 1 8id. 405, 2 Keb. 403, 765. 1 Lev.g. 1 Keb. 124.
are cafes where the defendant was convicted, and 7n favorem liber-
tatis a new trial may be granted. Mich. 3 W. & M. Rex v. Davis, 1 Show, 336.
in an information for a riot a new trial was denied.  Mich. 7 . 3.

Swith
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Salk. 632.

Smith v. Frampton, Salk. 644. in an a&ion-for negligently keeping
his fire, wherein the defendant was acquitted, it was refufed to be
tried again. Indeed Paf. 4 Fac. 2. Rex v. Simpfon et al’, informa-
tion for feditious words, after acquittal a new trial was granted, but
whoever obferves the time that cafe happened, and that it was de-
nied for law by Holt in Davis’s cafe before cited, will think it of
litle weight.  Pafl 2 W. & M. Dr. Salmor’s cafe, the defendant
was convicted of perjury, and had a new trial ; but the court faid
it would have been otherwife if he had been acquitted.  Paf. 5 Ann.
Regina v. Clarke, in an indi¢tment for a nufance, after acquittal
the court denied a new trial, till the defendant came in and con-
fented, It was granted in Sir Yacob Banks's cafe, only becaufe he
had carried it down by provifo, which could not be againft the
crown. Mich. 3 Ann. Hartnefs v. Sir §f. Barrington, after the
defendant had been acquitted of an affault, a new trial was denied.
So Salk. 646. after acquittal for a libel.

In this cafe the office is determined, fo there can only be a fine
and imprifonment. And if one new trial may be had, the fume
reafon will hold for a fecond and a third, and no body can fay
where it will ftop. It may happen that the defendant may be con-
victed on a fecond trial, for want of that evidence which acquitted
him before. The cafe of Bewdley was only a fcire facias, which is
a proceeding purely civil.

Yorke. 'This queftion is of far greater confequence to the fubjedt
than the crown. It confifts of two parts:

1. Whether a new trial can be granted in any of thofe cafes.

2. Whether there be any particular circum{tances in this cafe, to
diftinguith it from the general ones, and fo induce the court to
refule it.

Firft, When new trials firft came in, they introduced a great
alteration. The cafe of Fenwick v. Holt (which was an informa-
tion, and not an indictment as fome of the books fay) is full in
point; and the court faid they could not do it without altering the
law, which thews there is not a difcretionary power. This is the
rule in criminal cafes, which I fhall thew this to be, At common
law ufurpations were a crime, a contempt to the King, and an op-
preflion of the fubje&t. A quo warranto agit in rem, an informa-
tion in nature of a quo warranto in perfonam. The firft charges a
crime, and the other a #/er of the franchife, This is all of the
crown fide, which the civil rights of the crown are not, as guare
impedits, which are of the plea fide. The replication concludes,

2 petit
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petit quod calzvmcaz‘ur, and fo is Co. Ent. tit. quo warranto; now
conviction implies crime. This cannot be called an action, the pro-
fecutor neither demands nor recovers any thing, ef aétio nil aliud ¢

quam jus profequends in judicio quod fibi debetur,

When proceedings in eyre dropt, then informations came in,
which are of a higher nature than the proceedings in eyre. 2 Inf.
282, 498.

The ftatute g Ann. takes notice of this as a criminal proceeding :
As for the cofts, they are collateral, and cannot change the nature
of it. The 4 & ¢ W. & M. c. 18. gives cofts in perjury, where
prefented as a mifdemeanor by information ; and can any one fay
it is now become a civil profecution? In the cafe of Strode v. Lill Ent.es8.
Palmer it was held, that mandamus’s would not come within the

defcription of aﬂzom fo as error might lie in the Exchequer
Chamber. :

The jury may take the law upon them if they will. Lizz
§. 368. The relator here is only appointed for the fecurity of the
cofts. In the cafe of Ilchefler he died, and thereupon the defendant
moved to ftay the proceedings : No fays the court, this is the
caufe of the crown. I omit his argument from the fi@s in
this cafe.

Denton replied, The claufe of 1eofalls was only th1own in,
majorem cautelam, as declaratory of the law.

Pengelly. Sir 7. Fones 163. new trial after conviction of perjury.

Afterwards 7z B.R. Pratt C. J. declared, that they had called
in the affiftance of the other Judges, and that upon the whole
they were equally divided; fo no rule for a new trial could be
made. The divifion, as I was informed, was thus: For a new
trial, 7z B.R. Pratft and Eyre; in C. B. King and Tracey; in
Scacc, Price and Montagu. Againft a new trial, 7z B. R, Powys

and Fortefcue; in C. B. Blencowe and Dormer; in Scacc. Bury
and Page.

Vori. L. Ee Long
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Long werf. Buckeridge.

Intr. de Trin. 1 Geo. rot. §55.

EPLEVIN for taking the plaintiff’s goods and chattels in the
parith of St. Botolph Aldgate in his fhop there. The defendant
avows the taking by diftrefs for a fee-farm rent, and fays, that King
Fames the Firft by letters patent dated 24 May, 7th of his reign,
dedit et conceffit the premifles (inter alia) to the grantees therein
named, babendum to them and- their heirs for ever, zemendum of
him and his fucceflors, as of his manor of Eaff Greenwich by fealty
only, in free and common focage, and not iz capite or by knights
fervice, reddendum to the King and his fucceflors the yearly rent of
22 /. in lieu of all rents, fervices and demands ifluing out of the
premiflfes. 'That King Fames being {o feifed of this rent in right of
his crown, by letters patent, 19 Fanuary, gth of his reign, gave
the faid rent and f{ervices to Lawrence Whitaker and Henry Price,
and their heirs. That Henry Price died, and Whitaker f{urvived
and was fole feifed, and made his will, from whence and from a
great many mefne conveyances (as a fine to the ufe of the conufee,
and a devife by him) the avowant brings down a title to himfelf;
and then goes on and fays, that he was feifed in fee of this rent,
and avows the taking for arrears, and prays judgment and a return,
To this the plaintiff has demurred, and the avowant has joined in
demurrer.

This caufe was formerly fpoke to at large, and the opinion of the
court with the avowant. Only they referved one point to be fur-
ther fpoke to, whether the avowry is ill for want of alleging an
attornment of the terretenant upon the fine levied of the rent in
queftion by Fames Bewly and his wife to William Buckeridge, under
a devife from whom the avowant claims,

Yorke pro querente argued, that the avowry is ill, which depends
on two confiderations : |

1. Whether William Buckeridge the conufee, who is alleged to
be feifed by vertue of this fine, was in at common law, or by the
ftatute of ufes. For on the one hand it is plain, that if he was in
at common law, though the rent paffed by the fine, yet it did not
enable him to diftrain without attornment ; and on the other hand
it is as plain, that if he was in by the ftatute of ufes, then no at-
tornment was neceflary.

2. Suppofing
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2. Suppofing he was in at common law, whether here is any
other matter appearing upon this avowry fubfequent to the fine,
which has cured this defect, and taken away the neceflity of attorn
ment as to the avowant,

As to the firft it is to be obferved, that this is a fine levied to
the conufee and his heirs, and it enures by way of grant of this
rent, and after it is {et out, there comes an averment that it was to

fuch ufe.

If the matter had refted npon the words of the concord itfelf,
there would have been no doubt but he would have taken at com-
mon law ; for it is a common law conveyance of the rent to him,
and he muft have been taken to have both the legal eftate, and the

ufe, which is the profitable intereft, unlefs fomething further had-

appeared to control that intendment, and give it a contrary con-
ftruttion. So it was held in the cafe of Lord Anglefey v. Altham,
Paf. 8 W. 3. B. R. Salk. 676. There a fine was levied, and after-
wards a common recovery fuffered, wherein the conufee of the
fine was tenant ; and there being no deed to lead the ufes, it was

objected, that the ufe of the fine refulted to the conufor. But the Latch 257,
court held, that it thould be intended to the ufe of the conufee, 266

and in pleading need not be averred ; and fo is Co. Ent. 114, 273.
Plow. 477. But if it were to the ufe of the feoffor or conufor,
then it muft be averred.

> Palm. 483.

Shortridge v. Lamplugh, Mich. 1 Ann. B. R. the queftion was 2 Mod. Ca.
upon pleading a conveyance by leafe and releafe, where no con- 68,
fideration was fhewn, nor exprefs ufe averred, whether it thould be Far. 7.

taken to go by way of refulting ufe to the releflor; but the court
held, it thould not, unlefs it were exprefly fhewn, but that the
eftate and ufe vefted in the releflee,

If this be the proper conftruction upon the face of the fine,
then the {ubfequent averment, that it was to the ufe of the conu-
fee and his heirs, will not alter the cafe, nor make him to be feifed
by force of the ftatute of ufes. For there is no room for the
operation of that ftatute, nor can it have any effe& which the
common law could not fully have without it.

Before the ftatute of ufes, interefts in lands fell under the con-
fideration of the legal Effate, which was the pofleflion; and zke
ufe, which was barely a truft, an equitable right to receive the
profits. Thefe might fubfift in different perfons, and he who had
the ufe had no remedy but in Chancery. But on a gift to 7. S,

1 ' and
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and his heirs, he would have had both the pofleflion and the ufe;
for he could not be faid to be a truftee for himfelf, but the ufe
would have merged in the poficflion.

Thus it flood at common law when the 27 H. 8. ¢.10. was made ;
and that only operated, where the poffeflion and ufe were divided,
and drew the pofleflion to the ufe, and not the ufe to the pofieffion,
But as to perfons who had both the pofieflion and the ufe, as they
needed not the help of the flatute, fo it left them where it found
them.

N. B.Where  The refult of this is, that no perfon can be faid to be in by the
the fineis o fiatute of nfes, but he who before would have only had the truft;
A and B but in this cafe the conufee would have had both the legal cftate
ufe of 4. and and the ufe, and therefore he cannot be feifed by the ftatute of
,f;hie“ zf\erz'bot}; ufes. And this diftinétion is warranted by the authorities. 2 Ro//.
in b;’the fa- Abr.780. pl. 3. 2 And. 15. Salk. go. And in Co. Litt. 309. b.
tute of ufes. jt is faid that if a fine be levied of a feignory to another to the ufe
Hutw. 112. o0 ) third perfon and his heirs, he and his heirs fhall diftrain with-

out attornment, becaule he is in by the ftatute of ufes. By which

it appears, that it being to the ufe of a third perfon, that makes

him in by the ftatute of ufes.

2. Suppofirg the conufee in at common law, and that he would
have wanted an attornment to enable him to diftrain; whether any
other matter appears, to have cured the want of it as to the avowant.

It has been infifted, that the conufee devifed it by his will under
which the avowant claims, and that attornment is not neceffary cn
a devife.

This will be anfwered by confidering the nature and reafon of at-
Avornment, tornment, An attornment is the agreement of the tenant to the
what. lord’s conveyance of the feignory to another hand. Co. Litt. 309. a.
The reafon is, that by the common law there ought to be a privity,
that the tenant may know who to pay his rent to, and whofe is a
lawful or a tortious diftrefs. Vaugh. 39. And this privity is origi-

nally created by the tenant’s accepting the tenancy.

But then the lord could not by his own act alone fubje the te-
nant to the diftrefs of another ; and therefore if he granted away the
feignory, the privity was deftroyed, till the tenant had attorned by
his voluntary agreement, or was forced to it by a quid juris clamat,
or a per quae [ervitia, againft which he might have his proper de-
fence. And this privity was neceflary to be continued on through

every conveyance. 2zh. 133.
And
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And attornment was of fuch necefiity, that by a grant /= fa/s
nothing pafled without it, though by a fine indeed fuch thing:
as lay 2 prendre pafled, but not {uch as {ubfilted 722 jure tantum, u-
a privity to diftrain. Co. Litt. 320. a.

- 'This was the cafe of him who came in by the a& of the party
only. but not where he came in by a& of law, as the heir by
defcent, tenants in dower, courtefy, ftatute-meichant, or elegit,
devifee, or lord by efcheat. The ground for all this is, that they
had no means to compel attornment, and 6 Co. 68. 2. my lord
Coke gives this rule, Quod remedio defituitur, reipfa valet, fi culpa
abfit. So that he who would diftrain without attornment, muft
ftand clear of all laches, which this conufee does not, for he has
flipt his time of bringing a quid juris clamat or a per quae fervitia,
which muft be before the ingroffment of the fine. Bro. Quid ju-
ris clamat, 355. F.N.B. on the writ of covenant to levy a fine,
Plowd. 431. b.  Pop. 63.

And as the conufee thall not diftrain, fo his devifee fhall not,
for nemo poteft plus juris ad alium transferre quam in ipjo eff. The
bargainee of this conufee could not diftrain, though he would come
in by the ftatute of ufes. Co. Litt. 309. 4. 5 Co. 113. 4. The rea-
fon of which is, that though the ftatute fupplies fuch a defc@ in
the bargainee’s title, yet it meddles not with the bargainor’s, And
befides, there is an interruption of the privity, which ought to have
been handed down through all the grants. Cro. Eliz. 832, 354.
Ow. 23. ‘

A devifee cannot be in a better condition than a bargainee by
deed inrolled. T agree an attornment is not neceffary to a devife ;
and the reafon given upon Lifz. §. 586. 15, that the tenant fhall not
have it in his power, to fruftrate the will. Bat here, requiring an
attornment doth not give the tenant that power, it only puts it
in the power of the devifor to defeat his own devife by his own
laches. '

In Cro. Eliz. 354. the cafe of a lord by efcheat and a devifee are

coupled together, but furely they ftand upon different reafons. In
the cafe of an efcheat the privity continues, for thetenant comes in
mediately fubjet to the fuperior lord, whofe title is paramount to
the tenant’s, which a devifee’s is not, for he comes in under the
title of the devifor, and is not a perfon to whom the tenant made
himfelf fubje@ either mediately or immediately.

Vor. L Ff It
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It was objeCted, that this was but matter of form, and fhould
have been fhewn for caufe of demurrer. But I an{wer, that this
is a neceflary circumftance to give a power to diftrain, and is here
the very merits of the canfe.

It was faid, a verdi& would have cured this defect, but I deny
that, for by the fine the thing granted paffes without attornment,
and the jury may find concefit without it. Though in a grant by
deed I agree a verdi&t would have helped it; becaule there nothing
paffes till attornment. Raym. 487.

Squib contra. 1 agree the conufee is in at common law, and that
where the ufe pafies to the fame perfon, the ftatute has no relation,
Seignories were at firft inftituted on a military account ; and there-
fore attornment was brought in, that the tenant might not be obliged
to ferve under a ftranger in the wars.

Though the conufee could not diftrain without attornment, be-
caufe he could compel it by a quid juris clamat, per quae fervitia,
or quem redditum reddit, yet we are in the cafe of a devifee, who
has no means to compel attornment, and that is the reafon why a
devifee may diftrain without it. Lizf. §. 586. 1 Infl. 322. One
that claims under letters patent may, and {o may any body to whom
no laches can be imputed. 6 Co. 68. 5 Co. 113. 39 H. 6. 24.
Bro, dttorn. 29. 5 H.7.19. Lands devifed from the heir veft
before agreement, et infereft reipublicae fuprema hominum teflamenta
rata haberi.

But admitting attornment ought to have been fet out; then I in-
fift, that it appears fufficiently upon this record, and that an attorn-
ment is implicitly averred. For if attornment be neceffary, then
he could not be feifed by force of the fine, and it is faid quod vir-
tute inde the conufee fezfitus fuit of the rent; neither can that part
of the avowry be true, which fays, that the plaintiff became onerat’
with the payment of the rent to the avowant, which he could not
be, unlefs the avowant had a title to diftrain, and he could have no
title without attornment.

But even admitting that attornment was neceflary, and that none
appears upon this record; yet the want of it thould be thewn for
caufe of demurrer, for it is but a circumftance and matter of form,
fince the act for the amendment of the law; and there appears fuf-
ficient for the judges to give judgment according to the very right of
the caufe.

5 Yorke
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Yorke replied. The tenant might defend bimfelf in a per guae
fervitia; and to give the devifee a power to diftrain, where the de-
vifor had not, is to ouft the tenant of his defence. Suppofe the
conufee had devifed it immediately and died, would not there have
been a new lord put upon the tenant without his privity or confent?
1 agree, in an action of debt for this rent, the attornment would
have been but a circumftance ; for the rent pafled by the fine, but
not a power to diftrain for it. And as to what is faid about feifitus
and onerat’, 1 admit it to be true, that he was feifed of the rent by
force of the fine only, but had no power to diftrain. Adjournatur;
and in a few days

Pratt C. J. delivered the refolution of the court, This cafe is
now reduced to a fingle point, whether it was neceflary for the
avowant to fet out an-attornment upon the fine to William Bucker-
zdge, under a-devife from whom he claims, 'We ate 4ll of dpinion,
that for this fault the avowry is ill. It feemed to be'given up 4t the
bar, and therefore I fhall but lightly touch upon it, that the conu-
fee was in at common law. The fine is a common law convey-
ance, by which both the legal eftate and the ufe would have pafled
to the conufee, without any declaration of ufes, according to the
cafe of lord Anglefea v. Altham ; and therefore the ufes need not
have been averred, it is but expreffio eorum quae tacite infunt ;
whereas if it had been to the ufe of a third perfon, they muft have
been averred, in order to controul the general operation which the
fine would otherwife have had. This conufee did not want the
help of the {tatute, and therefore it meddles not with him, but
leaves him in at common law. 2 Roll. Abr. 780. pl. 3. 2 And. 13.
Salk. go. Co. Litt. 309. b.

Since he is in at common law, it is not difputed, but that at-
tornment was neceffary to enable him to diftrain ; but the avowant

fays, he is in the cafe of a devifee, and on a devife no attornment -

is neceflary. ‘This is true, that generally a devifee fhall diftrain
without attornment, but then his devifor muft have been enabled.
If -he had not that power, he could not transfer it, according to
the rule in Sir Moyle Finch's cafe, Nemo poteft plus juris ad alium
transferre quam in ipfo eff. This rule holds in all fciences, in lo-
gick i/ dat quod in fé non habet ; a bargainee has no more privi-
leges than his bargainor, and of the two, he is to be favoured be-
fore the devifee. 5 Co. 113,

The cafe of a devifee and lord by efcheat are unfkilfully coupled
together in Cro. Eliz. 354. as was mentioned at the bar; and
though in the latter end of that cafe there falls an expreffion

obiter
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obiter, which feems to make for the avowant; yet that can have
no weight ; it is tenderly faid, and is directly contrary to the prin-
cipal cafe. There is no doubt but the lord by efcheat may diftrain
without attornment, for he claims by title paramount, and the old
privity revives. Mallorie’s cafe, 5 Co.

And as we think it neceffary, an attornment fhould be fet out;
fo we are hkewife of opinion, that none appears upon this record.
The conufee was f¢1fizus, and the tenant onerat’ by the fine only ;
but that paffed no power to diftrain. If this had been by deed, an
argument might have been drawn from thofe words, becaufe there
nothing would have pafled before attornment, We think likewife,
that this is matter of fubftance, and fo the avowry is ill on a ge-
neral demurrer. ’ '

Reeve prayed to difcontinue, becaufe the avowant is as an aor.

Sed per Curiam: It is the plaintiff’s fuit, and how can one man
difcontinue another’s fuit.  Fudicium pro quer’.

Michaelmas
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Sir John Pratt, Knt. Lord Chief Fuftice.

S:r Lictleton Powys, Kunr. 2

Sir Robert Eyre, Kunt. Fuftices.

Sir John Fortelcue Aland, Km‘.g

Nicholas Lechmere, Efquire, Attorney
General.

Sir William Thompifon, Knt. Solicitor
General,

Brooke werf. Ewers & ux’.

Y ORKE moved for a mandamus to the Judge of the court of Maendamus in
Sandwich, to give judgment upon a verdi¢t, though he had "f;f;z;di A
granted a new trial for exceilive damages without payment offud;a-m,

cofts. And for the mandamus he quoted 1 Ven. 187. Raym. 214.

2 Keb. 871. And he likewife infifted, that a Judge of an inferior A Judge of ag

court cannot grant a new trial, as was held by Holt C. J. Mich, Merior court

I Ann. Hall v. Hill, 1 Mod. Ca.84. Salk. 201, 650. And like- ;i?:if;ms

wife by Parker C. J. Paf. 12 Ann. Page v. Round. And to that opi-

nion the court inclined, and granted a mandamus unlefs caufe, and
upon that the judge below, as well advited, guievis,

Vor. L Gg Betweea
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Between the Parithes of Beafton in Nottinghamthire and
Sciffon in Leicefterfhire.

Order to re- RDER for removal of Thomas Block and his family from
o ‘f}- da“d Beaflon to Sciffon.  And the juftices adjudge, that Je is likely
m‘?;,ﬁﬂya; b t0 become chargeable, and that Sciffon was the place of his laft
adjudication legal fettlement.  Upon the firft reading it was quafhed as to the
t?:i;tz.”i;:e family, guia too general : Salk. 482, 485. But the queftion now
Lt legal fet- debated was, whether there was a fufficient adjudication of a fettle-
tementis well ment in Sczffor; for it is not that it 75 the place of his laft legal
gf;j’;gjﬁ_ fettlement, but that it was {fo, which might be twenty years ago,
and he may have gained another fettlement. And fome firefs was

laid upon the variation of the expreflion in the order zs and was, as

if the juftices defigned they fhould have a different conftruction.

And the court now inclined this part of the order to be bad, till

Eyre J. quoted a cafe between the parithes of Lanbaddock and Lan-

guined, Mich. 2 Geo. or Hil. 2 Geo. where it was, are likely to

" become chargeable, and that Languined was the place of fettlement;

and this exception taken and over-ruled. And upon this authority

the order was confirmed as to Block himfelf, but the Chief Juftice

and Fortefeue J. faid, if it had been res zntegra, they fhould have

doubted.

Stratton verf. Burgis.

Amendment. N attorney undertakes to appear for the defendant an infant.
Et per Curiam, He is obliged to do it in a proper manner,
and baving entered it per atfornatum, when it thould have been

per guardianum, it may be amended.

Lewis wver[. Farrel.

In cafe for N cafe for a malicious profecution of "an indi@ment, judgment
malicious pro- (v ¢ oiven for the defendant on demurrer. becaufe it was
{ecution maft g ’ ¢ was not

fhew proceed- thewn how the indiCtment was determined, according to the cafes
ings deter-  of Parker v. Langley, Trin. 12 Aun. B. R. and Blagrave v. Odell,

mined, and U
how. Mich. 3 Geo. ro. 228.

Dominus



Michaelmas Term § Geo. 1 ig

Dominus Rex werf. Guardianos eccleflae de Thame m
com’ Oxon’.

/MAND/]MUS direted to the churchwardens of the parifb of On a manda-

- - to reltore
Thame, to reftore Fobn Williams to the office of fexton there. 7 2 "€ M

is in at plea-
They return, That the parith of Thame is an ancient parifh, and fre only, it

that for time immemorial there has been a church, with charch- :‘f)o?ay pg
wardens, and a fexton, eligible by the churchwardens and pari- wes their
fhioners, or the major part of them, for that Purpofe at a day and fégafe‘”ﬁl:ﬁ re-
place prefixed affembled ; which perfon fo eleéted was to continue and in {uch
in at the pleafure of the electors, and was always amoveable by the cafe 2 fum-
major part in form aforefaid aflembled. That 1 May 1703. Fobn ;r;zg;ra;synm
Williams was eleCted fexton, and continued in the office tll 31ft of )
Fuly 1717. upon which day the churchwardens and parifhioners
being duly affembled, ad continuandum wvel amovendum the faid Febsn
Williams, he at{uch aflembly was by the churchwardens and mujor
part of the parithioners removed from his faid office, ez ea de cau/i

they cannot reftore him.

Denton argued, that the return was infufficient. This is not a
cafe within the mandamus act, {o as we might traverfe the return;
and therefore it muft be certain to every intent. It muft anfwer all
the fuggeftions of the writ, which this return does not: We lay
that we were debite elect praefect’ et admiff. into this office: They
anfwer to the elet? and praefec?’, but not to the admiflion: For
though that may be implicitly taken to be anfwered, yet returns by
implication, and fuch as are argumentative only, are not goou.
Raym. 365, 153, 431. 1 Sid. 286. 2 Fones 177. The cales of
2 Sid. 49, 79. 1 Ven.77, 82. Raym. 188. 18id. 461. 2 Keb,
641. will be objected to me; but I give them this anfwer, That
they were upon letters patent, where the appointment was only
durante beneplacito ; but we are here in the cafe of a cuftom,
which is more unconfined ; and 2 Cro. 540. a cuftom to remove a
man from bis freehold was held void. It does not appear the
party was heard, or that the parith is fupplied with another officer,

Yorke contra. Wherever an officer appears to be in only at plea-
fure of the eletors, it is fufficient to fhew a determination of their
will. 1 Lev. 291. 1 Ven. 77,88, 2 Keb, 641. And thofe cafes
being of a grant, the argument is ftronger in this cafe; for many
things are good by cuftom, which are not fo by grant, Where the
power is to remove without caufe, no caufe of removal need be re-
turned. And for this reafon alfo no {fummons or hearing of the

pax'ty
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party is reqmﬁte for he is not removcd for any crime. And whe-
ther the office is filled up or not is nothing to this man, nor can
better his title a whit.  The admiffion is not the point of "the writ ;
but if it were, yet the eled? et praefec? is a full anfwer., He
could not be praefectus, unlefs he was in pofleflion of the office :
So that when we fhew him in poffcflion, that neceflarily implies a
previous admiflion,

No mandamus lies for an officer at will. 2 Lev. 18.  Salk. 428,
432. There appeared to be a power of removal at pleafure, but
becaufe the removal was for faults in his othce, and not in pur-
fuance of that power, a peremptory mandamus went: But it was
held, that it had been good, if they had relied only upon their

POWCI‘.

The court held the return good.  E¢ per Pratt C.]J. The ad-
miflion need not be anfwered, though it is fully done by praefect :
Nor does there need any fummons, for the reafon mentioned. Et
per Powys J. a charter cannot hinder a man from fetting up a trade
without apprenticethip, but a cuftom may. Ez per Fortefiue J. a
fexton is called offzarius: We ought not to grant a mandamus, with-
out a certificate that the fexton was chofen for life. If hc were
removed for a crime, a fummons is requifite according to natural
juftice ; but the prefent cafe is a removal for what the party can-
not gainfay.

Henderfon ver/. Williamf{on.

Award muft S ..
pariue the EBT upon a bond, conditioned to perform the award of

fubmiffion in B_# F.S. fo as it be made in writing under his hand and feal by

point of form fi;ch a day ready to be dclivered to the partnes The defendant sfter

;f);:fléfagfdg oyer pleads, mul agard fait. The plaintiff replies, that the arbitrator

ftance. before the day made his award in wrriting, which is fet out, and a
breach affigned. And to this replication the defendant demurs
generally. “And Comyns Serjeant objected, that it did not appear to
be under the hand and feal of the arbitrator, as the fubmiffion re-
quires.  Bulff. 110. 1 Roll. Abr. 145. lazng. 109, 112, Palm,
121. 2 Cro. 2777, And for this fault it was held ill: Bot the
plaintiff had leave to difcontinue,

Anonymous.

Variance. CErtiomrz' to remove a conviction of forcible entry and detainer
again{t 4. and his wife: The conviction returned was againft A,

only: And for this variance the certiorar: was quathed, Vide Salk.

146, 151, 5 Deminus
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Dominus Rex wverf. Roe & al’.

ORKE moved to quath the return of a refcous, by which it An authoiity

d, that th t was to t d the arreft only by & %0t &

appeared, that the warrant was to two, an e arreft only by .. a6 relacing

one, without any words to fever the authority. Sed per curiam, to the publick

Though that be an exception in the cafe of a private authority, yet ™2 be exe-

.. . . . . Y . cuted by one
it is none in this which relates to the publick juftice; and this has

only.
always been the ftanding diftinction, and therefore the return is

good. Vide 1 Inft. 181. b.

King qui tam wver[. Bolton.

HE plaintiff declares in prohibition, fetting forth that the Evé'efe fh?

city of London is an ancient city incorporated by the name of ;) ; " ="® =

mayor, commonalty and citizens of the city of London, and that there may be

time out of mind there has been a common council confifting of the 2 ”";:’e’fc up-

mayor, aldermen and certain citizens .to the number of 2 50, eleted ?ﬁu_ Eut.523.
within their refpeCtive wards yearly upon St. Thomas's day at the
wardmote : That there have been ufually twelve chofen for the
Tower ward, and that the plaintiff on Sz, Thomas’s day laft, being a
citizen and freeman inhabiting in that ward, was at a wardmote
holden before the alderman duly eleéted and admitted a common
council man for the year enfuing: But the defendants, in order to
opprefs him, 6 February, 4 Geo. did deliver a petition to the court
of common council, complaining of an undue eletion, and fug-
gefting that they themfelves were chofen; whereas the plaintff
avers, the common council had no jurifdi&tion to examine the va-
lidity of fuch election, but the famme belongs to the court of the
mayor and aldermen ; and notwithftanding the plaintiff offered to
prove the fume, yet the defendants proceed againft him, aud con-
cludes with averring the contempt.  The defendants deny the con-
tempt, ef quicquid, &c. et pro confultatione babenda they admit the
conftitution, and manner of elettion; but then they fay, That the
mavor, aldermen and common council, time out of mind have had
the cognizance and authority of hearing and determining the eleGtion
of common council men: That on St Thomas’s day the defendants
were duly chofen, but the plaintiff and one j‘eﬂk& pretending a
right, intruded themfelves into the faid office, whereupon the defen-
dants exhibited their petition to the comsmon council, prout eis bene
licuit, abfgue hoc that the jurifdiction is in the court of the mayor
and aldermen. The plaintiff, proteffando that the court of mayor
and aldermen have a jurifdiction, for plea fays, the common council
bave it not: And concludes to the country, To this replication
the defendants demur, and thew for caufe, that the replication is a
Voi. I, H h depar-
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departure, and that the plaintiff ought to have taken iffue on the
traverfe, and not an{wered the matter of it barely by way of in-
ducement. ‘The plaintiff joins in demurrer.

Darnall Serjeant pro defendent. The plaintiff thould have taken
iffue upon our traverfe, and not meddled with the inducement to it,
Cro. Car.105. 2 Mod. 183. He fhall maintain matter alleged by
him, and denied by the other fide, and not go over to matters debors
and collateral, arifing only out of the inducement to the other’s
plea. Vaugh. 6o. 2 Mod. 84. He fhall not defert his own title,
and recover upon a defet in the defendants. It is not enough for
him to deftroy my title, but he muft go farther, and eftablith his
own: If he does not he can never recover, for melior eff conditio
poffidentis. Hob. 101. He that prays a prohibition, muft prove his
fuggeftion, as on modus’s and citations out of the diocefe. He that
pleads in abatement, muft give the plaintiff a better writ: Therefore
when they fay we have applied to an improper court, ought they
not to fhew us which is the proper one? and can that be deter-
mined, unlefs it be put in iffue ?

Whitaker Serjeant contra. This is a prohibition pro defectu juri/-
dictionis, and not barely pro defeétu triationis. Here both plaintiff
and defendant are actors, the one fues for damages by being drawn
into an improper court; and the other labours for a confultation,
and for that purpofe muft intitle the court wherein he fues to jurif-
diction. Plow. 469. a. Dy. 170, 171. 2 H. 4. 9, 10. For the
only point is, whether or no the defendant has fued the plaintiff in
a court that can and ought to determine the matter. The traverfe
is immaterial : We fay the court of common council has no jarif-
diction, and is it any anfwer to fay the court of aldermen have
none? We might fafely have demurred, but we chofe to waive
that, in order to bring the right to trial.  And though generally a
traverfe upon a traverfe is not allowed, yet that rule does not hold
in all cafes. 1 Infl. 282. 5. Cro. El 99. Mo. 429. Cro. El 407.
2 Cro. 372.  Pop. 101.  This is not like the cafe of a guare im-
pedit, which has been mentioned, for there the plaintiff muft make
a title, in order to have a writ to the bithop.

Darnall replied. Suppofe we had demurred to the declaration, and
it had been held naught; fhould not we have had a confultation,
without making out a title ? They that take a caufe from one courr,
muft fhew a jurifdition in another: They fay we have applied
wrong, why? Becaufe you thould have gone to the court of alder-
men, fo that that’s the point, whether the court of aldermen have

the right,. I

CT.
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C. J. I did not expet to have heard an argument in fo plin
a cafe as this. The plaintiff fays he is fued in the common coun-
cil for a matter whereof the cognizance is only in the court of alder-
men : confider now what is the ground of our fending a prohibi-
tion ; it is not becaufe the court of aldermen have a right, but be-
caufe the common council has none, and therefore the traverle,
which would avoid trying the right of the common council, and
bring that of the court of aldermen in queftion, is immaterial. For
fuppofe they had gone to ifflue upon that, and it had been found
that the court of aldermen had no jurifdi¢tion ; yet that had not
eftablifhed the right of the common council, {o as to intitle the de-
fendants to a conlultation, Whether they fhall have one or not, de-
pends upon the right which the common council has to determine
this matter ; and if they have none, I am fure we ought not to
remit this canfe to them, though the court of aldermen fhould fail
of eftablithing their right. Though the plaintiff might have de-
murred, yet he was at liberty to go on to try the right. The cafes
where a plaintiff muft recover vpon his own ftrength, do not at all
govern this; for if the common council have ufurped a jurifdiction,
which they have not; the plaintiff might have had a prohibition,
without fetting out where the right was. In the cafe of a modus
it is otherwife indeed, becaufe there the court below has originally a
juri{diction, which the other comes to overthrow by matter ex po/?
faclo. For thete reafons I am of opinion, the prohibition ought
to {tand. To all which Powys J. agreed. Et¢ per Eyre ]. The
plaintiff in overthrowing the jurifdi&ion of the common council has
no need o fet up another in oppofition to it. Where the firft tra-
verfe is immaterial, that is, where it will not put the proper point
in iffue, there may be a traverfe upon that traverfe.

Forteftue J. The defendant is properly the a&or, becaufe he muft
make title to the jurifdi¢tion in which he fues; and whether that
court has jurifdi¢tion, is the only matter iffuable; and not whether
the plaintiff has alleged it properly elfewhere. The cafe of a quare
impedit is intirely different from this cafe: there the plaintiff, as here
the defendant, muft recover upon his own ftrength, one his writ to
the bithop, and the other a confultation. But the defepdant there,
and fo the plaintift here, needs make no title. If the right of the
court of aldermen had been in iffue, confider what would have fol-
lowed. If their right had been eftablithed, it is no confequence
that the common council have none, for there may be concurrent
jurifdi¢tions.  If it had been found they had no right, does it follow
that it is in the common council? That could not have intitled the
defendants to a confultation.  Fudicium pro quer’.

N. B. This judgment was afterwards affirmed upon a writ of
error in parliament. « Dominus
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Duaere,
Whether

there remains
any obliga-
tion at this
day for offi-
cers of corpo-
rations to
make the de-
claration
againit the
folemn league
and covenant.

Dominus Rex wverf. Grant, Majorem de Taunton in
Com’ Somerfet.

L PON an affidavit, that the defendant at the time of taking

the oath of office did not take the declaration required by the
corporation act of the 13 Car. 2. againft the folemn league and co-
venant, a rule was made, that he fhould thew caufe why an infor-

-mation in the nature of a guo warranto fhould not go againft him.

And upon fhewing caufe:

Chefhyre Scheant before he came to the principal matter made two
previous points. 1. That no private perfon could apply for this
information ; and, 2. That in cafe he might, the affidavit was not
fufficient.

Firft, Tt will not be contended, but that in this cafe the court
upon the ftatute of 9 Anmae, c. 20. has a difcretionary power,
either to grant or deny an information. The party is enabled to
file it with leave of the court, that is upon application to it. He
muft pray to have it, and every prayer implies a power to deny. A
quo warranto is the kmgs royal writ of right, which Mr. Attorney
may exhibit whenever he pleafes. Y2/v. 192. 1 Bulff. 55. But no
private perfon has fuch an unlimited power, not over informations
in the nature of a quo warranto. 'The flatute is calculated for the
determination of private rights, where any difpute happens upon
eleCtions of members, and it was made chiefly with this view, as
may be collected from the preamble and other parts of the a&t, which
require a relator to be named, who fhall be liable to cofts, and ex-
tend all the ftatutes of ]eofa,les to thefe proceedings. He that prays
the information, muft lay fome right to the office before the court,
that it may appear the profecution is not fet on foot merely to gra-
tify the humour and captious difpofition of the profecutor. My
Lord Chief Juftice Holt has cenfured actions which have been brought
out of curiofity only to try the opinion of the court, faying he did
not fit there to deter:nine coffee-houfe difputes. The election of the
defendant was unanimous, no competitor at all; fo that there is no
one but himfelf who claims a right to this office. It has been held
criminal, to bring an action in another’s name without his privity
and confent. Here the profecution is in the king’s name, and
yet he is not privy. His attorney does not appear to avow thc pro-
fecution,

Secondly, The affidavit may be true, and yet the defendant may
havc taken the declaration as the flatute requires, for he might take

5 e
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it before two juftices at a different time from his taking the oath of
office. Neither does it fet out any tender of this declorution to the
defendant, which is exprefly required by the purview §. 10. and
though the provifo feems to carry it further, yet it will be abfurd to
make the purview void by the provifo. Afich, 8 W. 3. B. R. Rex v.
Major’ de Oxon’. 5 Mod. 360. That was a Mandamus to reftore Salk. 42%.
ob Slatford to the office of town-clerk. They returned that he
did not at the time of taking the oaths of office take the ocath of
allegiance, It was infilted, that a tender was neceflary; but this
was not the point upon which the cafe turned, but becaufe they
only faid he did not take them at that time, withcut any negative
words that he did not take it at any other time, which he well might.
And for this reafon a peremptory mandamus was granted. 'This cafe
enforces my objection to the aflidavis, and before I leave it I muft
obferve, that though all the then great lawyers were concerned in
it, yet not cne of them ever thought of this declaration, which is
now trumped up to facrifice the quiet of the whele kingdom to fome
private pique and revenge.

As to the principal point (and a great point it is) I hope no in-
formation fhall go, for three reafons. 1. Becaufe this declaration has
been difufed for thefe thirty years paft. 2. From probable reafons
to induce an opinion, that this ftatute is expired: and, 3. From the
confideration of the many inconveniencies which a contrary determi-
nation will bring along with it, and the evil influence it will have to
inflame the nation.

Firft, Sir Fames Mackenzie and Sit David Dalrymple in their 1 Vol. of
treatifes of the laws of Scot/and tell us, that defuetude of a law for ;’ﬂ??“
forty years amounts to a repeal of it.  And fince no profecution has ,,2:5 caareifwb
hitherto been {et on foot upon this act of parliament, it is, accord- Treatife of
ing to List. §. 108. an argument, that none lies; and as this law F*%° "9
has been fo long efteemed to be of no force, 1 may properly apply,
what my lord Coke has more than once mentioned, @ communi obfer-
vantia non eft recedendum s et fericulofum exiflimo, quod benorum -
1Oruns non comprovatur exemplo.

Secondly, There are many reafons to conclude this ftatute is ex-
pired, and all put together are {ufficient, nam quae non profunt fin-
gula, junta juvant. It is the reafon and fubject matter which guides
the conftruion of acts of parliament, and from hence {pring all
thofe inftances which might be fhewn, where general terms have
been reftrained to particular, and particular extended to general :
where the words have reached all actions, and yet been confined to
one fpecies only; where ftatutes mentioning the king have enured to
the benefit of the fubject; and on the contrary where acts of parlia-

Vor. I Ii ment
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ment penned with latitude enough to include the fubjed, have not-
with{tanding been reftrained to the king; where the plaral number
has ftood for the fingular, and the fingular for the plural ; nay even
where the fame words in the fame law have had different conftruc-
tions put upon them. 4 Infl. 330. 2 Infi.25. Hob. 128, 299, 346.
As fuppofe a man having an inheritance in one acre and but a free-
hold in another, conveys both to . S. and his heirs for ever, Here

for ever muft be conftrued differently. 7 Co. 23.  Cro. Eliz, 183,

The intention was but temporary, as appears by Kennet Vol. 3. 133.
Though never fo many had taken the covenant, yet the extent of
one life would wipe them all off. The candies were all lighted at
once, and would burn out as foon as a fingle taper. It was con-
fined only to perfons then in being, who may reafonably be fup-
pofed to be all dead at this day: and as it was calculated chiefly
for thofe who had taken the folemn league and covenant, it will
be of no ufe now. The ftatute of uniformity 14 Car. 2. c. 4.
which exprefly determines it in 1682, induced a belief that it had
the fame continuance in all cales. And to fhew this was not thought
fo confiderable a thing as fome people would make it, it is obfer-
vable that it is left out in the militia a¢t. I cannot pretend there
ever was any exprefs repeal, but if 1 2. & M. ¢. 8. be not one as
to this declaration, T queftion whether it be fo of the oaths them-
felves. If the clergy were to take it but for a time, and the militia
not at all, what reafon is there to conftrue this obligation with a
greater latitude to corporations? The danger is the fame in each
cafe, and fo is the fecurity to be againft it.

Thirdly, There are many inconveniencies which will flow from
an opinion that this law is ftill in force. 1 forbear to mention fome
of them, and fhall only inftance in thofe which are obvious to all
the world. Many corporations will be utterly diffolved ; the pub-
lick peace endangered, and the courfe of juftice interrupted in all in-
ferior jurifdictions. In fome refpects it may affe@ our legiflature,
How many will there have been, who have fuffered under a fentence
which the recorder of London had no authority to pronounce? The
parliament is now fitting, and thither the proper application will be,
as to the experteft phyficians, who ought to have a hand in cutting
off fo many members, that there be no fever or confumption. It
is not the firft time this ccurt has faid, thuit matters which have
come before them have been too big for them. In Edward the
third’s time the fheriffs took an cath againft the Lollards, but when
that came to be the eftablithed religion, it was dropped. 3 I 188,

2 Infl. 179, 436, 790. Cro. Car, 23.

2 Denton,



Michaelmas Term ¢ Geo.

123

Denton. The {olemn league and covenant arofe from a treaty
between the parliament and the Scots, as appears by Rufbworth and
Clarendon, and all the hiftories of thofe times. This league was cal-
culated for the extirpation of all epifcopal government, by that means
to overthrow the church; and can it then be imagined, that lefs care
thould be requifite to keep perfons of that pernicious principle from
intermeddling in church affairs, than from fpreading the contagion
in corporations ?

But admitting the declaration was not temporary ; yet though not
exprefly, it is implicitely repealed. The act requires the oaths and
declaration to be taken together, and therefore the 1 2. & M. has
not fevered, but repealed them all. Some argument to evince this
may be drawn from 2 . & M. ¢. 8. for reverfing the judgment in
the guo warrauto againft the city of London, and from the 11 & 12
W.3.c.17. and efpecially from 1 Geo. c. 13. §. 23. in which the pro-
vifo will be of no force if fuch a latent defect as this can be trumped
up.  Argumentum ab inconvenients, if it holds in any cafe, holds in
this. In the cafe of Bewdley the wenire was de wvicineto, when it
ought to have been de corpore com’, but becaufe this had been the
practice in all fiire facias's, that practice prevailed againft the ex-
prefs words of the act of parliament, In Bermards’s cafe the court
fufpended their judgment, till they faw whether the parliament
would think it proper to continue him and the others in prifon.

The objection arifes from the words for ever bereafter. To which
1 anfwer, that inafmuch as the defign was but temporary, thofe
words can only extend to a temporary obligation. On the ftatute
of 5 Eliz. the precedents ufed to be, that the party did not ufe the
trade at the time of making the ftatute; but on account of the
length of time that is now difufed.

Reeve. At the reftoration three things were to be provided for;
corporations, the militia, and the church. The militia are out of
this queftion : the church guoad hoc {feemed to be moft concerned;
and no reafon can be given why there fhould be a more lalting pro-
vifion for corporations, than for the church. The ftatute of cir-
cunifpecte agasis extends to all bifhops, though the bithop of Nor-
wich only is mentioned. The ftatute 1 Geo. defigned to inflance in
all the qualifications, and the omitting this is an argument, the law-
makers efteemed it none, for the affirmative there implies a negative,

Mallett. The folemn league and covenant was an affociation, and
no law. Neceflity has fuperfeded the exprefs words of a flatute;
as where the ftatute of Marleberge prohibits the driving diftrefles out

A
QL
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of the county, yet where the lord’s manor is in another county, it
has been held lawful.  In the cafe of The King v. feffries about a
year fince, fuch a rule as this was difcharged, becaufe the attorney
general had no hand in praying it.

Whitaker Serjeant contra. Every fubjet has a right to inform the
court, whenever any other is guilty of a breach of the law. An
information lies for not repairing a bridge, and yet there is no pri-
vate injury. The ftatute doth not require us to name a relator, till
the information is aCtually granted. 1 agree the court has a difcre-
tionary power, either to grant or deny what we now afk for.

It is a new doctrine which is now advanced, that if an a&t of
Parliament be difregarded for a time, it ccafes to be binding. But
if it fhould, yet there is not that argument in this cafe. Duily ex-
perience tells us, that the facrament is taken as that ftatute requires;
and it is coupled with the declaration, and muft {tand and fall with
it. 'The queftion is not whether there are any perfons now alive
who took the folemn league and covenant, but whether or no there
remains any obligation at this day on members of corporations to
make the declaration againft it. My lord Clarendon was of opinion
that the obligation was perpetual, as may be gathered from his own
words, To the end that we and our poflerity. But not to reft this
matter upon the fingle teftimony of any hiftorian, here is zeffimo-
nmum rei, the very words of the act of parliament, which enaés,
That this declaration fhall be made for ever hercafter, and in default
thereof the election to be void.

Whether the diftemper be general or not, the court cannot take
notice upon this motion : The only queftion is, whether the defen-~
dant has complied with the terms of this act of parliament, which
we infift is in full force.

Marfh. We nced not pray this information through Mr. Attor-
ney, for the flatute gives it to any perfon with leave of the court.
And though Feffries’s cale {eems to thwart us, yet the conftant
practice is more than an anfwer to the authority of that cafe. As
to the affidavit, we think it {ufficient. We (hew the defendant did
not make the declaration when he took the oaths of office, which
was the proper time; and this is enough to put him to (hew, he
took it at any other time and place. And fince he has not laid hold
of this opportanity, it may be concluded he has not taken it at all,
That a tender was not neceflary, was refolved in Slatford’s
cafe.

It
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It has been faid, that the reafon of this provifion was but tempo-
rary. In anfwer to which pretence I fhall look a little into it, in
order to thew, that as the obligation is perpetual, fo is the reafon of
it. In 1643. the Parliament forces having had but ill fuccefs, they
made application to the Scofs for their affiftance. Commiffioners
were appointed on both fides, and the refult of their meeting was
an affociation, which went under the name of the folemn league
and covenant. The King immediately publithed his proclamation
againft it, as appears in 3 Ru/b. 488. The drift of this affociation
was, to ruin the religion of our country; and to exprefs the de-
teftation of fuch abominable praé’cices, the declaration was framed
foon after the Reftoration. And it had two views, one to difen-
gage people from that obligation which they were in a manner
forced into, and the other to fix a lafting and indelible brand of
infamy upon thofe proceedings, in order to deter others from the
like attempts, And now can any one fay, the reafon is but tempo-
rary? On the contrary, does it not manifeftly appear to extend itfelf
to all future ages?

As to the militia, there was no occafion for this provifion: The
crown had them in their power, but not fo of the corporations,
In 1 Inff. 81. b. it is faid, an act of Parliament cannot be antiquated,
or lofe its force, for want of being put in execution. And Hob.
111. Sir Fobn Pilkington’s cafe there cited, Fortefeue C.J, faid

they would be well advifed, before they would annul an a& of Par-

liament. It'is an abfurdity to fay, that becaufe the fubjet has lived
fome time in the breach of any law, that the obligation to obferve
that law ceafes. In Henry the 8th’s time all the clergy were brought
under a praemunire, for fuing bulls from the court of Rome; and
bithop Burnet in his Hiffory of the Reformation, {peaking of this
matter, tells us, That though it had been practiced for a long
time, to fue fuch bulls, yet the old laws prohibiting thereof wers
in no degree impeached by fuch ufage, ‘

Yorke. It is fufficient that we lay a probable caufe before the
court, when we pray this information. We were not obliged to
travel the country, to inquire of every juftice of the peace, whe-
ther the defendant had made any declaration before him. Nog
does this caufe come within the reafon of returns, which were not
traverfable at common law, and therefore ought to be certain to
every intent. The flatute g Ann. is general, and not confined to
profecutions by competitors only. 1 was of counfel in Feffries's
cafe, and the reafon why that information was refufed was, becaufe
he proved he took the oaths about a fortnight after the proper time,

and not becaufe the profecutor came without Mr, Attorney to back

Voi. I Kk him.
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him. In the cafe of Denny v. Norris, the queftion was not about
the tender, but whether that matter was affignable for error. Hale
in his Hyflory of Law 4, 5, 6. where he treats of old laws whereof
no written monument 1s left, does not conclude them of no force;
but only fays they are grafted into the common law. In the cafe
of Thornby v. Fleetwood, Serjeant Chefbyre, who argued in C. B.
againft the ftatute of 1 Fac. 1. c. 4. was pleafed to ufe this meta-
phor, that it was a ftill born ftatute, becaufe fays he it has not cried
out till now : But that was not thought a reafon to fet it afide.

There is no more abfurdity for people to take the declaration
now than there was formerly, as to all perfons who had not taken
the covenant. But granting there may be fome feeming abfurdity,
is it therefore to be difregarded ? It may be a reafon to have it re-
pealed, but tll then it binds. Suppofe a ftatute requires, that who-
ever enjoys an office fhall declare that two and two make four: I
know of no power which could rejet this as frivolous. The claufe
in the act of uniformity thews, that it would not have expired in
1682, without that provifion, and there was no reafon to continue
it longer as to the clergy, for they take the oath of canonical obe-
dience. It was faid caufes have been thought too big for this court :
I grant it, and take this to be one of them; it is too big for this
court to repeal and fet afide aéts of Parliament.

Reeve, 2 Inff. 28, ufage prevailed againft a branch of magna
charta.

The C. J. Powys and Fortefeue Juftices, held the affidavit fuffi-
cient, and that any private perfon might apply for the informa-
tion, But Eyre J. was contra as to both, And as to the principal
point, it was referred to the confideration of all the Judges. But
before they gave any opinion the act was paft for the eftablithing
of corporations, 5 Geo. 1. ¢. 0.

Dominus Rex zerf. Smith.

Rule was moved for upon a juftice of peace to produce an

examination at a trial ; and the court doubting, it was ad-
journed.  And afterwards the C. J. delivered their opinion. Where
things are evidence of themfelves, as corporation books, we make
no rule to produce them, but only that the party may have copies,
which copies ate evidence: But this examination is not evidence of
itfelf, without proving the hand of the party ; and fo it is of war-
rants and affidavits, and therefore a copy of them is no evidence;

and we muft have the original, for nothing elfe concludes the party.
3 Make
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Make the rule, that the juflice produci faciat (not guod producat) the
examination at the trial, and give the party a copy in the meun
time.

Ogburn wverf. Berrington.

RROR e C. B. Infancy afligned. Doubt del court, and Pradice.
feigned iflue, Found with the plaintiff in error, and judg-

ment reverfed upon return of the poffea upon motion without argu-

ment in the paper. But within a day or two after between

Cunningham verf. Houfton.

N error, want of an original and warrants of attorney were What judg-
aﬁigned The defendant pleads a releafe of errors, and upon Mt ‘h';“ be
~ . . . . ("IVCn where a
non eft  fatum replied, the plaintiff was nonfuit. Thexeupon I Feleafe of er-
moved to affirm the judgment, but the court bid us put it in the rorsis found.
paper ; and when it came on, they objetted againft affirming the
jodgment, becaufe the pleading the releafe was a confeflion of the
errors, and fo it would be to affirm an erroneous judgment. And
beﬁdes the tables were now turned ; the queftion not being whe-
ther error or not, but whether barred of not by the releafe. I
quoted Aflon’s Entries 339. where the entry is quod judicium affir-
metur.  But notwithftanding this, the court gave the judgment
quod querens uil capiat per breve de errore, which I had before told
my client was the proper way. Show. o,

Dominus Rex wverf. Beck.

g I ELD that there muft be a formal conviGion upon the ftatute Hawkers and

of hawkers and pedlars, though it mentions nothing of it; geiiarsw ..
and that a certiorari lies to bring it up hither. < 25,

Ramf{den wer[ Ambrofe.
At Guildhall, November 21, 1718. coram Pratt C. 7.

HE hufband and wife lived feparate. She boarded in the Where hof-

plaintiff’s houfe, who declares againft the hufband for meat band and wite
live feparate,

and drink for him found and provided. On the evidence it appeared (ot declare
to be for the wife. And the C. J. held, it did not fupport the de- for her board

as for meat
claration ; for though the hufband is chargeablc upon his implied 22 /%

contrac for what neceffaries are adminiftred to the wife ; and there- him found
fore and provided.
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fore if goods are delivered to her, the vendor may declare generally
for goods fold and delivered : Yet in this cafe the plaintiff fails in
his defcription of the fubject matter of the contradt. So that
where he now declares generally, a recovery in this action could not
be pleaded to a {pecial action for meat and drink found and pro-
vided for the wife.

Amies wverf. Stevens. Ibidem eodem die.

Carrier not HE plaintiff puts goods on board the defendant’s hoy, who

anf“éerablefor was a common carrier. Coming through bridge, by a fud-

tge(;gpiﬁ{oa ®7 den guft of wind the hoy funk, and the goods were fpoiled. The
plaintift infifted, that the defendant fhould be liable, it being his
careleffnefs in. going through at fuch a time ; and offered fome evi-'
dence, that if the hoy.had been in good order, it would not have
funk with the ftroke it received, and from thence inferred the de-
fendant anfwerable for all accidents, which would not have hap-
pened to the goods in cafe they had been put into a better hoy.
But the C. J. held the defendant not anf{werable, the damage being
occafioned by the alt of God. For though the defendant oughe
not to have ventured to fhoot the bridge, if the general bent of
the weather had been tempeftuous ; yet this being only a fudden
guft of wind, had intirely differed the cafe: And no, cariier is
obliged to have a new carriage for every journey: It is fufficient if
he provides one which without any extraordinary accident (fuch as
this was) will probably perform the journey.

Buthel verf. Miller. Ibidem eodem die.

That which PON ‘the Cuflom-boufe Key there is a hut, where particular
makes a man . . .
2 refoafler porters put in {mall parcels of goods, if the thip is not ready

may not a- tO receive them when they are brought upon the Key. The porters,

mount to 2 who have a right in this hut, have each particular boxes or cup-

converfion. 1 rds, and as fuch the defendant had one.  The plaintiff being one
of the porters puts in goods belonging to 4. and lays them fo that
the defendant could not get to his cheft without removing them.
He accordingly does remove them about a yard from the place
where they lay, towards the door, and without returning them into
their place goes away, and the goods are loft. The plaintiff fatif-
fies 4. of the value of the goods, and brings trover again{t the de-
fendant. And upon the trial two points were ruled by the C. J.

1. That the plaintiff having made fatisfattion to 4. for the goods,
had thereby acquired a fufficient property in them to maintain trover,

2 2. That
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2. That here was no converfion in the defendant. The plaintiff
by laying his goods where they obftructed the defendant from going
to his cheft, was in that refpe&t a wrong doer. The defendant had
a right to remove the goods, fo that thus far he was in no fault.
Then as to the not returning the goods to the place where he found
them ; if this were an action of trefpafs, perhaps it might be a
doubt ; but he was clear it could not amount to a converfion,

Fotheringham wverf. Greenwood.
At Guildhall, 27 November 1718, coram Pratt, G 7.

A Having money of the plaintiff’s in his hands, lofes it at play. He that ap-

* The plaintiff brings an ation after the three months upon the frc‘l_e“ds him-
. . elf interefted,

ftatute of gaming g Ann. c. 14. and produces A. as a witne(s. Upon youeh srico

a wvoire dire he confeffed, that if the plaintiff recovered he was not jure he s not,

to be anf{werable; but if he failed, then the money was to bz de- ol Vfg"e{s"

du@ed out of his fortone in the plaintiff’s hands. Ef per C. J.©  ~ >

Though the recovery againft the defendant will not fink the demand

for the money imbezilled by 4. yet his apprehenfion, that the

plaintiff will not trouble him for it, is a biafs upon him; for if a

witnefs thinks himfelf interefted in the queftion, though in ftrictnefs

of law he is not, yet he ought not to be {worn. And Darnall

Serjeant mentioned the cafe of Mr. Chapman of Bucks, who owned

himfelf to be under an honorary though not under a binding en-

gagement, to pay the cofts; and Parker C. J. on folemn debate re-

je&ed him, and fo it was done in this cafe,

Marks wver[. Marks. In Cauc. Abr. Eq. Caf.

106,

JILLIAM DMarks having a wife and five fons, Theodore, Wil- Deviteto 4.

" liam, Ezekiel, Daniel and Nathaniel, and being feifed in fee fm.“(ge' o
of Lands in Northamptonfbire, and of the premifles in queftion, Ea}Zefrpi‘f,_ )
10 April 1680 conveyed the Northamptonfbire eftate to truftees, in vided that if
truft to {ell the fame, and difpofe of the money according to the g]'r::l:i’:;ths
directions of his will, provided if Theodore, his heirs or affigns, afer 4.s
thoold within one month after his deceafe pay 500/ as he thould deah pays B.

) L . L
dire@ by his will, then the truft thould determine, and the 1ands & o hors the

vemain to Theodore in fee. Afterwards he makes his will, and re- land in fee.
s : 7N . - C. dies living
citing the truft, difpofes of the gool to William and Ezekiel his ", 7 dies.
The her of
C. (though not named) may tender. But if the law were otherwife, equity ceuld not relieve by conruing the
zemainder to B. only as a fecurity for the payment of money.

Vor, L. L1 {ons
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2 Cro. 592,

fons, and then devifes the lands in queftion to Anne his wife for
life, remainder to Daniel and his heirs; ¢ provided that if my fon
< Natbaniel do and fhall within three months after the deceafe of
““ my wife pay or caufe to be paid to Danzel, his executors or
¢« adminiftrators, the fum of goo /. then I give the land to Natha-
niel and his heirs for ever.” The devifor dies, the wife enters, and

joins with Danzel in incumbrances., Nathaniel dies leaving the

plaintiff his {fon and heir. The wife dies. And becaufe of the in-
cumbrances the plaintiff, inftead of tendiing to Daniel, brings his
bill in this court, to know where to pay the money.

Sir Thomas Powys pro quer’. The queftion is, Whether the heir of
Nathaniel can make the tender? I hold he may. In queen Eliza-
beth’s time executory devifes came in.  Fulmerfion’s cafe is the firft,
and they were allowed to extend as far as one life.  Afterwards the
houfe of lords in the cafe of Lioyd v. Cary, Parliament Cafes 137,
allowed a reafonable time after the life, w72z, a year: We are with-
in that time, for we come in three months. The objection is, That
the tender is perfonal in Nathaniel, it not being faid, that he or his
heir thall tender, To this I anfwer, That there is no laches in Na-
thaniel ; it was not to be done in his life, but after the mother’s
death ; and the heir having an intereft, is within the reafon of Lizz,
§. 334. Formerly it was thought, a fee could not be limited upon
a fee, but it is otherwife fince Pe// and Brown’s cafe where the firft
fee is conditional. Though the eftate itfelf never vefted in the an-
ceftor, yet an intereft did; and therefore on performance of the
condition the heir is in by defcent, according to the third point in
Shelley’s cafe and the cafe of Wood there cited, and Chapman’s cafe,
Plowd. 284, Thus far in a court of law : But in a court of equity,
this thall be taken as an immediate devife to Nathaniel, fubjc@ to
the payment of 500/ to Daniel, who has the former limitation
only as a {ecurity, according to 1 Chan. Caf. 8¢.

Chefbyre Serjeant of the fame fide quoted Li¢z, §. 334 illuftrated
by §. 337. 1 Rall. Abr. 420. Winch 103, 105, 115. C. F. Fones
390. And a cafe in C. B. debated Mich. 2 . & M. and entered
Frin. 4 Fac. 2. rot. 751 or 707.  R. H. [eifed in fee made a feoff-
ment to the ufe of himfelf for life, remainder to his wife for life,
remainder to Mary in tail, remainder to Sareb in tail, remainder to
his own right heirs; provided, that if Mary does not pay Sarab fo
much within fuch a time after his wife’s death, then Sarab thall have
it in tail, remainder to Mary in taill. R. H. died, Mary died, and
then the mother died 5 and it was adjudged, that Mary s heir mxght
pay the money, for the heir had an intereft vefted, though the an-
ceftor died living the tenant for life.

Sir
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Sir Robert Raymond, ad idem. The objeftion is, that heirs is a
word of limitation, whereas the plaintiff if he takes now muft take
as a purchafer. Anfwer: He takes by defcent. A poffibility or
remainder on contingency may defcend. Bro. Feoffment to Ufes 5q.
3 Co. 20. Poll. 55. Co. Litt. 219. b.  Daniel has no prejudice,
whether the 500/ be pald by Nathaniel or bis heir. The poffibi-
lity is coupled with an intereft. Y2/, 85. 7. So Sir Francis Engle-

eld’s cafe ; and we are in the cafe of a will, where the intent is to
be purfued. 1 Saund. 1350.

Hooper Serjeant contra. This is not an executory devife, which
can take effe&t before any act done: The anceftor was to do an adt,
he dies without doing it; and as he could not take till he did the
ac, fo the heir cannot now that it is impofiible to be done in the
‘manner the devifor dire@s.

Mead. There is a great difference, where the heir comes to per-
form a condition that is to put him into his anceftor’s eftate, and
where he 15 to gain a new cftate. It is admitted the plaintiff cannot
take as a purchafel and if {o, then to make him take by defcent,
you muft give {fomething to the anceftor. Here he has nothing 5 he
has no right to the land, but a bare feintilla jurss, a right to do
fomething, which will give bim a title after it is done. And he had
an ele@ion whether he would do it or not, It is confiderable, that
Nathaniel only 1s named to tender ; but to Daniel are added execu-
tors and adminiftrators. 1f Nathaniel had furvived the wife, and
lapfed the time; no body can fay, the leaft right would have de-
{fcended to the heir. This is a condition precedent, which ought to
have been performed, and againft this Chancery cannot relieve, as
they can in the cafe of a condition fubfequent; as was fettled in

the cafe of Bertle v. Fa/k/cmd Salk. 231, Select Cafes 129,

Adjournatur. And afterwards the Lord Chancellor and the Mafter
of the Rolls delivered their opinions feriatim.

Sir Foferh Fekyll, Mafter of the Rolls. The equity which brings
this matter into the court is, that the defendant Daniel had fo con-
veyed and incumbered this eftate, that it became difficult for the
plaintiff to know to whom to pay the money. Now before this can
be fettled, the court muft firlt determine a queﬁion in law, whether
the heir of Nathaniel upon tender or payment of the money may enter,
And I am of opinion, that this is not perfonal to Nathaniel, but goes
to his heir. If this was a condition at common law, there is no doubt
but the heir might perform it and enter, L. §. 334 and in the
cafe of a condition for payment of money at a certain time by the

{ feoffee
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feoffee, who before the day enfeoffs another, the fecond feoffee may
pay the money. Lzff. §. 336.

But I admit the prefent cafe is not a condition, but an executory
devife. But wherein does the difference confift? All that it can
amount to is only this. In the cafe of a condition the heir has a
right antecedent to the condition to enter, for he does not gain a new
eftate, but invefts himfelf in the old one; whereas in our cafe he
is to gain a perfectly new eftate, which the anceftor never had. In
anfwer to this it is to be confidered, that there is a condition to cre-
ate an eftate, which the law will conftrue liberally. 1 Inff. 219. 6.
it is faid a condition that is to create an eftate, is to be performed as
near the intent and meaning as can be, if the words and letter can-
not be ftri¢ly purfued. From whence I obferve, that there may be
a performance which is not within the letter. But befides, this is
the cafe of a will, in conftruction of which the law allows a great
latitude to come at the meaning of the devifor, Now in our cafe
his meaning feems to be this, upon a view of the whole will. He
is diftributing his eftate amongft his children ; to'fome, money, to
others, land. In the provifo for Theodore's’ payment of gool
recited in the will, it is worded, i/ Theodore, s beirs or affigns,
Jhall pay : Now no one can imagine, that by the difference of words
in that provifo, and this in queftion, the teftator’s intention was dif-
ferent. In both cafes he feems to be aiming at a method of charg-
ing thofe feveral lands with 500 /. a-piece.

Let us now confider whether by this will Natlanie/ himfelf had
any thing in the lands in queftion. I conceive he had a future in-
tereft or poflibility, which might defcend to the heir, though that
right never vefted in the anceftor. That fuch a future intereft in a
term will go to the executor or adminiftrator is known law., Hul-
der’s cafe in Plowd. 51g. is full to that point. It may alfo be re-
lealed, as in Lampet’s cate, 10 Co. 48. b, Now why fuch a future
poflibility fhould in a term go to the executor or adminiftrator, and
in a freehold not go to the heir, who is as much the reprefentative
of the anceftor as the other is of the teftator, T cannot imagine.
At common law fuch a poffibility arifing by act executed would
come to the heir; as before the flaz. de donss, the reverfion upon
a fee-fimple conditional was only a poffibility, and yet it went to
the heir.  And even a poffibility may go to the heir, which never
could veft in the anceftor, as 1 Inff. 378. 5. So the fame poffibility
will go to the heir, where the limitation is by way of ufe. 1 Co. ¢8.
Sheliey’s cafe, and Wood's cafe there cited, are very ftrong. And though
it is there faid, that a future intereft or poffibility cannot be releafed,
yet that was before Lampet’s cafe, where it is determined that fuch a
poffibility may be relcafed ; and 1 believe it would be {o now. Th{e

: cale
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cafe of Spring v. Sir Fulius Cefar, 1 Roll. Abr. 420. Winch 103.
was thus: A fine by 4. and B. to the ufe of 4. in fee, if B. does
not pay 1o/. at Michaelmas after, and if he does then pay it, it
thall be to the ufe of 4. for life, remainder to B. in fee: B. dies
before Michaelmas, and Rolle fays, it {feems the heir of B. may pay
the money, for this is not more perfonal, being the payment of
money, than in the cafe of Liff. §. 734. upon a mortgage: And
though in the report of this cafe in C. J. Jones 390. it is faid, the
court were divided : Yet Croke and [ones were of opinion, the per-
formance of the condition was not perfonalj and they faid, they
did not fee the difference between that cale and the cafe of Littleton
and fince that reafon was not contradited by any of the other
Judges, and reported by Rolfe as law; I muft take it for law,

Now fince thefe feveral poffibilities are judgéd to go to the heir ;
I do not fee why fuch poffibility created by will, fince executory

devifes are allowed, thould not go to the heir alfo. The cafe of

Brett v. Rigden cited for the defendant is nothing to the purpofe,
for there was in effe@ no devife to the anceftor, he dying in the
life of the devifor; but in the prefent cafe here is a compleat devife;
and fuch as the anceftor might have taken.

It was infifted for the defendant; that the plaintiff’s father had
an election, to pay or not to pay the money; and therefore it is
perfonal in him, I admit it; but then fuch eletion is always
given in favour of him that is to pay, the receiver having no elec-
tion at all; and in Littleton’s cafe the mortgagor has equally an
cleCtion, and yet it'is not perfonal in him. My Lord Cokz in his
comment upon that fection gives four reafons for Littleton’s opinion,
which all concur in the prefent cafe. 1. A day appointed; 2. If
the heir in our cafe takes by this executory devife, (as has been
thewn he does) in nature and courfe of a defcent, it is the fame
thing as where in Coke’s fecond reafon the condition defcends to the
heir. The two remaining ones are plainly the fame in our cafe,
and f{o Littleton is indeed a full authority in point.

It is not to be made a queftion, whether this future intereft or
poflibility, being to arife beyond a life, is good by way of executory
devife, fince the cafe of Lkyd v. Cary, which allows a year after,
Upon the whole I am of opinion with the plaintiff, as to the point
of law,

It was infifted upon further for the plaintiff, that if the law
were againft bim, yet in equity he would have a good title upon pay-
ment of the soo /. the eftate in Danzel being to be looked upon as
a fecurity only. And for this 1 Chan. Ca. 89. was cited. But now

Vor. L. M m left



134

Michaelmas Term § Geo.

left any one fhould go away with this dangerous opinion, that
another conftruétion ought to be made in a court of equity, than
would be in a court of law ; it is to be obferved, that that cafe was
of a truft, and unlefs it was conftrued as a truft for the younger
children, Sir Thomas would have run away with the whole eftate.

Parker Lord Chancellor. I am of the fame opinion with the
Mafter of the Rolls, And if we look on this cafe on every fide,
it appears the right is clearly for the plaintiff. The will thews the
intention, though the word beirs be left out in the cafe of Natha-
niel, yet he fhould be in the fame condition with Theodore. 'The
queftion is indeed a queftion of law, and the method I have taken
to fatisfy my felf has been by confidering this provifo; 1. As upon
a feoffment; 2. As upon a will; and 3. As 1t would ftand in
equity, as a provifion for payment of money.

1. At common law ; if William Marks had made a feoffment to
B. for life, remainder to Danzel in fee, with this provifo ; Natha-
siel could take no benefit of this condition, becaufe contrary to a
maxim in law, that a condition cannot limit over an eftate to
another, but can only be taken advantage of by the maker. Butin
cafe of a feoffment by 4. to B. and his heirs, upon condition that
if A. pays 5oo /. to B. within three months, then 4. fhall have
his eftate back again; if 4. dies before the three months are ex-
pired, his heir, though not mentioned, may pay the money and
enter. Lutt. §. 334,

2. Confider it upon the flatute of wills, and it is the fame upon
the ftatute of ufes, fince executory devifes and {pringing ufes have
been allowed of. At firft they began when merely future, and
fprang out of the eftate of the devifor. Afterwards they were ex-
tended beyond a life ; as if an eftate was devifed to 4. for life, re-
mainder to B. in fee, upon condition that if C. pay a {um of money
to B. within a certain time after A’s death, then C. to have a fee,
This has been allowed of, and it is no more than granting the ad-
vantage of a condition to another perfon, which by common law
conveyance could go only to the maker himfelf. Now this advan-
tage is in its own nature defcendible ; becaufe it is nothing but that
very right, which if it had gone to the devifor himfelf, would have
defcended to his heirs. Take this as a poflibility or future intereft,
and the cafes mentioned by the Mafter of the Rolls fhew plainly,
that this is a right defcendible to the proper reprefentative, whe-
ther of a term or an inheritance, the former to the executor or ad-
miniftrator, and the latter to the heir.  But if we confider it (as I
have done) as a condition, the cafe is yet ftronger; becaufe this
benefit of a condition is what is taken notice of before by the com-

mon
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mon law to be defcendible; and fince by the flatute of wils and
ufes the benefit of a condition is allowed to go over to a ftranger,
that ftranger ought to have it as fully and compleatly as the feoffor
himfelf would have at common law: That is, it fhall go equally to
the heirs of the one as of the other.

3. Confider the matter as it ftands in a court of equity. T agree
imntirely, were the law aguinft the plainuff, that he could not pay
the money at the day; this court could not have intermeddled : But
if the law be with him, it will be another confideration, whether if
he flipped the time of payment, he fthould not be relieved. This is
the cafe of a mortgage; equity looks upon the mortgagee’s eftate,
which is become abfolute by paifing the day, as only a fecurity for
the money, and will therefore defeat it upon payment afier the day.
Now in our cafe Daniel's intereft is merely perfonal ; by the will
the money is to be paid to him or his executors, and the eftate of
inheritance is given to Natbanzel and his heirs, fubje&t only to this
incumbrance. And though this court has not relieved againft an
heir at law upon a condition precedent to raife eftates out of the
heir’s eftate; yet when it is to be raifed only out of the eftate of the
devifee, it may very well do it. Nathaniel therefore would have
the equity of redemption, the eftate of Dansel being only as a fecu-
rity. If this therefore had been the cafe, I think this court would
have relieved.  But the prefent cafe does not want that afliftance.

To return then to the queftion in law, whether the death of
Nathaniel has deftroyed the benefit of the condition as to his heir:
And this contains two queftions; 1. Whether this condition be fuch
as may be performed after Nathaniel’s death ; and 2. Whether the
eftate muft not firft veft in the anceftor, before the heir can take.
As to the firft, I think it not perfonal in Nathaniel, but perform-
able by his heir. The payment of 10/ or fuch {fmall fum, that
bears no proportion to the eftate, may perhaps be confidered only
as a ceremony, to declare the intention of the party; and there-
fore if in the cafe of Spring v. Sir Fulius Cefar, the two Judges
continued in their opinion, it mult be as I conceive becaufe the
fom was {o fmall, that they looked upon it as a meer ceremony.
But where the fum is 500/ it muft be looked on as a certain
valuable confideration ; and fince Englefie/d’s cafe in 2 Co. the pay-
ment of money is a thing of all things the leaft perfonal, it not
being material who pays it, fo it is but paid. If therefore the plain-
tiff pays the money, all the purpofes of the will are anfwered, as
fully as if Nathaniel himfelf had paid it.  And this exa&ly an{wers
to Littleton, and the reafons given by Coke, which are not adapted
to the inftitntion of the common law only, but to the reafon of
the thing. As to the fecond., #%sod’s cafe in 1 Co. gg. a. proves

3 evidently,
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evidently, that an heir may take by defcent by virtue only of a pof-
fibility of right which was in the anceftor,

It has been objected, that this is a condition precedent: But I
take it to be a condition fubfequent: It would indeed have been
precedent, if it had been to raife an eftate out of the heir’s eftate;
but this is only to defeat Daniel’s eftate, and then Nathaniel comes
into the place of the heir at law. Bat this is a meer verbal dif-
pute: No matter whether precedent or fubfequent, if the per-
formance by the heir be to be looked upon as the performance of
Natbaniel, it fhall have the fame effe&t as if Nathaniel himlelf had
paid the money. I think therefore the plaintiff would have a good
title at law on payment at the day. But yet he came very pro-
perly into this court, becaufe of the bazard he run in paying the
500 . to Daniel. There muft be a decree in nature of redemp-
tion, that is, that the plaintiff pay the principal, and intereft from
the day of payment, and have the eftate conveyed to him. The
money muft be brought before the Mafter, who muft f{ee what
demands are upon it, and adjuft the proportions of the feveral
claimants,

Philips verf. Smith.
Trin. 2 Geo. B.R, rot. 460.

Amendment.  ¥'N debt upon 7 & 8 7. 3. ¢. 25. againft the officer who prefided

Lill. Ent.254- @ at the election of members of Parliament, for refufing to delivera
copy of the poll: After judgment for the plaintiff 7z B. R. and error
brought in the Exchequer Chamber, the plaintiff moved to amend
in feveral particulars, which he was ordered to give a note of to
the other fide. And now they came to thew caufe againft their
being amended.

The firft amendment defired was in the warrant of attorney,
where the defendant was ftiled bailift' bugs for burgs.

Chefhyre. There is nothing to amend this by, as there was in the
cafe of Cooke and Duchefs (y‘ Hamiltor, where they produced the
common rule in ejeGment, and that was the foundation for putting
in the attorney’s name.

. To put the word wic. into the diffringas. 1t is Rex fidei de-
ﬁiz/or &e. Somerfet’ falutem, omxttmg vic, There is likewife nothing
to amend .this by ; no award of it upon the roll, as there is of the
wvenire facias. And non conflat, but it might be defigned to be di-
rected to the coroner.

2 3 They



Michaelmas Term § Geo.

137

3. They would amend the feffe of the wenire, which in other
words is to folve a difcontinuance. The award is quinden’ Mar-
¢ini, and they have taken it out feffe the firft day of Hilary term,
and now they weuld sefie it in Michaelnas term.

4. The other amendment they would make is, to add continu-
ances. Of them they have no need, having a verdict, which cures
the want of then.

Reeve, This is a proceeding upon a penal law, and therefore the
court will be ftricter than in common actions. And zs the ftatutes
of jeofails will not help them, they muft fhew it to be amendable

at common law. In the cafe of the Queen and Tuchin, which was Salk. 57.

an information for a libel, where the diflringas was zefle the day
after the return of the vemire, the court on great debate refufed an
amendment.

Wearg. The queftion is, whether this be a penal popular ftatute
within the exception of the ftatutes of jeofails. I agree, where a
man is intitled to an attion at common law, and an act of Par-
liament comes and gives him an increafe of damages ; that is not to
be taken as a penal flatute. ¢ Co.71. 3 Bulff. 378. But this is
not that cafe, Any perfon who demands the poll may have the ac-
tion if he be refufed it, and that fhews it to be a popular ftatute,

All amendments are either at common law or by ftatute. No-
thing was amendable at common law, but the fame term. 8 (o,
Blackmore's cafe.  Salk. 50. By 14 E. 3. ¢. 6. and 8 H. 6. c. 12,
fuch faults only are amendable, as proceed from miftake, not igno-
rance ; if the zeffe of a writ be after the return of it, that is a plain
miftake, and amendable ; but when a man defignedly makes it z¢/ffe
of one term, when it ought to be of another; that is matter of
judgment. Show. 8o. The direction of a writ is a more eflential
part than the feffe of it, or the return. It cannot be a writ unlefs
it be direCted to fome body, but it may be good without a return,
as where it is wvicontiel. Where there were two (heriffs, and the
writ was dire¢ted vicecomits 5 there indeed it was made vicecomitibus,
becaufe there was a direction, though an improper one. 2 Cro, 188.
Yzl 110,

Yorke. At common law nothing was amendable, but the a&t of
the court. If wic. is to be put in now, it will be giving an autho-
rity after the execution of it. In the cafe of Slper v. Child in Cro.
Fac. the word vic. was put in, but that was becaufe the award of
the venire warranted it, which the award here does not, for it is of

Vour, I N n a
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Hutt. 56.

a fubfequent term, and at a time when the defendant had no day
in court. In Cro. Eliz 820. the return of the wenire was held a-
mendable, but not the zeffe, becaufe that is never mentioned in the
awarding it upon the roll.

Comyns Serjeant contra. The ftatutes of amendments do not
except popular ations, as the ftatutes of jeofails do. 3 Lev. 375.
In a qui tam, &c. on the fatute 31 Eliz. for 5 /. for felling a
horfe in sztbﬁela’ not tolled, there was an amendment. So Sa/Z,
324. 1 Roll. Abr. 2c5. pl. 3. Cro.Car.275, 278.  FJones 302.
1 Roll. Abr. 202. pl.7. 1 Brownl 156. upon the ftatute of hue
and cry the day of commlttmg the robbery was amended. It ap-
pears the writ was intended to be direfted to the fheriff, for there
18 in it com’ fuo, and therefore we may put in wvic. accmdmg to
Yelv. 69.  Cro. j%zc. Sloper v. Child. So the teffe of writs have
been amended. 2 Cro. 442. 2elv. 64. Cro. Car.38. 2 Cro. 64.
2 Brownl. 102. Moor 599. Cro. El. 183. Moor 634. Cro. El.
203. 2 CGro. 162, Moor 465. Cro. EL 467. Noy 57. 2 Jones
41. And we may add the continuances according to 1 Ro/l. Abr.

200, 20§, 2006. pl. 6.

Pengelly Serjeant. The crown has no part of this penalty, but
the party grieved has it all, and he has an antecedent right before
bringing the aGtion, which a common informer has not. He fhall
have cofts. 1 Roll. Abr. 516, pl. 5. Siv W, fones 447. 1Ven. 133.
Cro. Car. 539. As to the warrant of attorney, we needed not put
in any addition. The other is right, and that is fomething to amend
by. Then as to the v7¢’, this writ is returned by the theriff; fo no
colour to fay it might be intended to go to the coroner. Iz C. B.
the laft term, between Child and Sloper, the vemire was to the
theriff of Warwickfbire, and the babeas corpora to the fhenff of
Nottingham, and this was amended. 3 Mod. 78. So Pafc. 8 W. 3.
B.R. Wright v. Inbabitantes de Penburft, the venire was amended
from de placito butefii et clamoris, to de placito tranfgr’ et contempt’,
contra flatut’ de Hue et cry. Asto the tefle, vide Hardrefs 321.
1 Roll. Abr. 201. pl. 36. Cro. ElL g72. And the contipuances be-
ing only matter of form, may be entred at any time. 1 Ro/l. Abr.

205. 2 Cro.211.

The court doubted as to the continuances, but held all the reft
amendable. And Eyre J. quoted Kite v. Epifcopum Worcefler, Paj.
7 W. 3. where one of the defendant’s names was omitted in the
diftringas, and it was amended after trial. Adjournatur. And after-
wards when it came on again, the court declared for all the amend-
ments, except the want of contipuances, which they had debated

again. And for the amendment the former arguments were infifted
2 on;
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on; and 1 Roll. Abr. 200. pl. 27. Yelv. 156. 26 H. 6. amendment
33. were cited. In anfwer to which it was infifted, that continu-
ances were the a& of the court, and the ftatute 8 H. 6. extends
only to mifprifions of the clerk. 8 Co. 156. 5. Stiles 339. 3 Lev.
231. And towards the end of the term the Chief Juftice delivered
the opinion of the court, that the continuances might be entered at
any time, as well after as before the judgment; and a diftin&ion
was taken between minifterial and judicial adts, the firft of which
were at common law amendable at any time, but the latter not
after the fame term. And as to amendments of judicial als, a dif-
ference was made between amendments which deface and alter the
record, and fuch as are only additional to it, in order to eke it out

and compleat it.

Gould werf. Coulchurft.

HE writ of error was feffe in Hilary term, of which the Writ of error
judgment was. But the plaintiff below enters continuances g‘;‘;‘ﬁ;ﬁsw“h'

upon it till Trinity term, which occafioned the writ of error to be )

quathed. And now the queftion was as to cofts. And all the

court agreed, that this not being a fault in the writ of error at the

time of bringing it, but being occafioned by the act of the defendant

in error, which the plaintiff’ could neither forefec nor prevent; it

was not a cafe within the 4 & 5 Ann. c. 16, which gives cofts.

againft the plaintiff in error upon quathing defetive writs of error.

Then another queftion arofe, whether the plaintiff in error fhould

not have his cofts in this cafe, being defeated of the benefit of this

writ of error by the artifice of the defendant in error.  And as to

this point the C. J. and Eyre J. were againft giving cofts, and Powys

and Forteftue Juttices, were of the contrary opinion: So the court

being divided, the writ was quathed without cofts of either fide.

Dominus Rex wverf. Turner & al’.

HE defendants having been indited for a riot in entering What confe-
R h . d feffed the indi@ d Quences thall
into a room, they came in and confeficd the indictment, and g condered
moved to fubmit to a {mall fine. The profecutor, to aggravate the inaggravation
fine, produced affidavits, that a young gentleman, who was then in o 2 fine.
the room and ill of the fmall pox, was fo frightned, that he died;
though he was in a very good way before. And whether thefe

affidavits could be read upon this indi€tment, was the queftion.

Eyre J. was againft the reading of them, becaufe it was an in-
jury to a third perfon, and no mention of it in the indiGtment. If
in
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in trefpals the plaintiff would give beating his fervants in aggravation
of damages, it muft be laid in the declaration. And he mentioned
the cafe of Rex v. North & al’y, 9 W. 3. in B. R. where in an in-
di¢ment againft feveral journeymen weavers for a riot, the circum-
ftance of their meeting, in order to oblige their mafters to raife
their wages, was not allowed to be given in evidence, not being
laid in the indi¢tment,

But the C. J. and Powys and Fortefcue Juftices, were for reading
the affidavits, becaufe this was the immediate confequence of the
riot, and could not fubfift as a crime of itfelf. And if it was
otherwife, every man muft make his indiGtment as long as his
evidence. Befides, why are affidavits ever read, unlefs it be to
inform the court of circumftances, that cannot appear upon the
general allegation of the crime? They faid, the true diftinCtion was,
where the matter can or cannot fubfift as a diftinét crime by it-
felf: The combination of the weavers was a confpiracy, which is
a crime inditable ; and it would have been hard to fine them upon
that account, and yet leave them open to be indicted for a confpi-
racy. In an indiGment for a riot in breaking windows, Holt C. J.
let them in to fhew, that it was becaufe the profecutor had put out
illuminations for the peace of Ryfwick. If circumftances are not to
be confidered, the punithment for a riot muft be the fame in all
cafes, which would be highly unreafonable, The affidavits were

read.

Hilary
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Sir John Pratt, Knt. Lord Chief Fufiice.
Sir Littleton Powys, Kunt.

Sir Robert Eyre, Knt. Fuftices.
S7r John Fortefcue Aland, K#t.
Nicholas Lechmere, Efquire, Attorney

General.
Sir William Thompion, Knt. Soliciror
- General.

King qui tam werf. Bolton. Ante 117.

cord was tranfcribed ; and as it was carrying to the houfe i‘;‘if’leii‘irffya
of Lords, the original was picked out of the officer’s pocket: L, Emf;
The Houfe of Lords received the tranfcript, withont examining it, 523
And now this court ordered a new entry to be made. They were
attended in vacation at their chambers, but faid they could not do it
there. And afterwards the judgment of B. R. was affirmed in Par-
liament., And Pafch. 9 Geo. B.R. Inter Needbam et Grano, the

like leave was given, on a lofs of the roll by the attorney.

THE defendant having brought error in Parliament, the re- Lofs of record

Chartres verf. Cufaick.

RROR out of the King’s Bench in Ireland of an affirmance Afgnment of
of a judgment in C. B. there; and want of warrants of attor- errors fet

ney on the writ of error in B. R. were afligned. .And the court afide.
Vor. L Qo fet
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fet the affignment of errors afide ; and faid it had been done fo feve-
ral times, upon account of the delay which would follow upon
awarding Certiorari’s. And the cafe of The King v. Epifcopum
Miden. was mentioned for that purpofe.

Anonymous.

N trover for money, the court gave leave to bring the whole
money declared for into court. But faid they could do it only in
this cafe, and not in trover for goods.

Morgan wverf. Williams.

N cafe for thefe words, Thou art a thief. Of what? Of every

thing. After a verdi&t for the plainuff, #bitaker moved in arreft
of judgment, becaufe the plaintiff could not be a thief of every
thing, for ftealing fruit off the trees is not felony. Sed per Curiam:
It muft be intended to be of every thing he can be a thief of. Fu-
dicium pro quer’.

Dominus Rex verf. Inhabitantes de Witham {fuper Montem.

PE R Curiam: It appearing to us, that bhe is likely to become

chargeable, is {ufficient, without faying o the parifb from whence
removed ; for it is not to give a jurifdi¢ton, but only the reafon of
the judgment.

Dominus Rex wverf. Leonard.

TH E defendant in the long vacation was committed by warrant
from the Secretary of State for high treafon. He lay by all
Michaelmas term till the laft day, and being then brought up, he
was charged with an indi¢tment, and recommitted by rule of court.
The firft week in this term he applied to enter his prayer upon the
habeas corpus a& ; which the C. J. thought he might well do, for
though he has lapfed the time upon the firft commitment, yet that
is now out of the cafe, and he ftands upon the fame terms with one
originally committed fince the laft term. And though the ftatute has
only the word awarrant, yet he took commitments by rule of court
to be within the meaning of it, this being an act for the liberty of
the fubject, and never intended to leave an indefinite power any
where. Sed Eyre et Fortefcue Juftices (Powvs . abjente) were of a

2 contrary
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contrary opinion, and faid it had been otherwife refolved at the O/J
Bailey.  Then the Chief Juftice propofed to enter the prayer de bene
effe, and confider the validity of it afterwards; as was done in Ber-
nardi’s cafe, who at the end of the term was refufed to be bailed,
notwithftanding his prayer was regularly entered ; that entry being
no eftoppel to the court. But the others would not come into this,
and fo nothing was done. The counfel prayed that fome memo-
randum might be made of this application, fed non praevaluit,

Dominus Rex wverf. Gill.
PER Curiam : It has been {o often refolved, that the {eflions has Sefions has

an original jurifdiGtion, to difcharge apprentices; that we wil] an original
not fuffer it now to be made a queftion, though it might be doubt- EK?;E::;
ful upon the ftatute itfelf. But in thefe orders it muft be fet forth, prentices.
that the mafter appeared or was fummoned, as was held Pafh. balf" 67,
10 Annae, Regina v. Rutter, and for want of this the order was | Vent. 174.

quathed. 5 Eliz. c. 4.
§. 35.

68,

Between the Parifhes of Coombe and Weftwoodhay,

N 1715 Michaelmas-day happened to be of a thurfday. A man There mutt
was hired upon the fazurday following, to ferve from zhe faid be a compleat
thur/day after Michaelmas-day to Michaelmas following, All this was ?;:i?feafr(’)‘: a
ftated for the opinion of the court. And the firft queftion was, year to gain
whether there was a compleat hiring for a year, for if the word /z/d a fetdement.
be rejected, then there wants a week, but if you keep it in “and
refer it to Michaelmas-day, then by reje&ing the words affer Michael-
mas-day it will ftand as a hiring from one Michaelmnas to another.
And Eyre J. thought it might well be fo. Sed caeteri contra, for
it would be to make it nonfenfe, in contracting to ferve for a time
paft; whereas if the word fz7/d be rejeCted, the reft is natural enough.
The other queftion was, whether (admitting the hiring to be com-
pleat) there was any fervice for a year in purfuance of it as the fta-
tute requires, the contrat being made upon the fafurday. And
Eyre . faid it might be intended he was thofe two days upon trial,
and fo the fervice would be fufficient.  But the reft held, that fuch
a fervice would fignify nothing, for it is not in purfuance of any
hiting ; there muft firft be an hiring, and then a fervice, and not
vice verfa a fervice, and then a hiring.

Thatcher
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Thatcher werf. Stephenfon.

RROR coram wobis, and infancy affigned : A fiire facias ad

audiendum errores, and a feire feci returned. The defendant

did not appear and join in error, and the plaintiff applied to the

court to know what to do; and they directed him to put it in the

paper, without taking out any rule to join in error. And when it
came on the judgment was reverfed.

Morris ver[. Nixon. In Canc.

N a treaty of marriage the attorney for the lady told the in-
tended hufband, that his client defired a remainder might be
limited to him. 'The hufband confented ; and when the fettlement
was read before execution, the lady obje¢ted to this remainder ;
whereupon the gentleman acquainted her, that it was done at her
requeft, which fhe denied. But however, it being a remote re-
mainder, and they unwilling to defer the matter, the writings were
executed. And a bill was brought in this court, where the remainder
was fet afide as a fraud and impofition.

Dominus Rex verf. Cope et al’
At Nifi prius iz Middlefex, coram Pratt, C. 7.

HE hufband and wife and fervants were indicted for a con-

{piracy to ruin the trade of the profecutor, who was the king’s
card-maker. The evidence againft them was, that they had at feve-
ral times given money to the profecutor’s apprentices to put greafe
into the pafte, which had fpoiled the cards. But there was no ac-
count given, that ever more than one at a time were prefent, though
it was proved they had all given money in their turns. It was ob-
jected, that this could not be a confpiracy, for two men might do
the fame thing without having any previous communication with
one another, But the Chief Juftice ruled, that the defendants be-
ing all of a family, and concerned in making of cards; it would
amount to evidence of a confpiracy, and direCted the jury accord-

ingly.

3 Titchburne
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Titchburne werf. White.
At Guildhall, coram King, C. 7. de C. B. 16 Febr. 1718,

PER King, C.J. If a box is delivered generally to a carrier, and What accep-
he accepts it; hc_: is anfwerable, though the party did not tell oo o

him there is money in it. But if the carrier afls, and the other lible.

fays no, or-if he accepts it conditionally, provided there is no money

in it, in either of thefe cafes I hold the carrier is not liuble. Allen g3.

Catten wer[. Barwick.

At a Court of Delegates in Serjeants-inn 7z Fleetftreet,
27 February 1718.

Y the 8gth canon churchwardens are to be chofen by the par- Where coftom
fon and parifhioners jointly, and if they cannot agree, then one in chufing
e . churchwar-
by the parfon and the other by the parithioners. In the parith of 4ops cannot
Bridge in Yorkfbire the cuftom is, for the parfon to appoint take place,
one, and the two old churchwardens the other, but it goes no far- ‘f};ftyt‘;“ige’e‘
ther. In this cafe the two churchwardens could not agree, fo one canon.
prefents Barwick, and the parithioners at large chute Catfen. It
was infifted for Barwick, that his cafe was like that of coparceners,
where if they difagree the ordinary mayadmit the prefentee of which
he will, except the eldeft alone prefents.  On the other fide it was
faid, that the cafes widely differed, for in the cafe of a prefentment
the ordinary has a power to refufe, but he has not fo in the cafe of
churchwardens, for they are a corporation at common law, and
more a temporal than a {piritual officer.  And a cafe was cited to be
adjudged in B. R. where to a mandamus to {wear in a churchwarden
the crdinary returned, that he was fervus minime idoneus, &ec. But
a peremptory mandamus was granted, becaufe the ordinary was not a
judge in that cafe.

The court held, that by this difagreement the cuftom was laid out
of the cafe; and then they muft refort to the canon, under which

Catten being duly elected, they decreed for him, €c /. Cofts.

VoL, 1. Pp

Domings
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Dominus Rex wverf. Hare and Mann. In Caxc,

Scire facias SCIRE Jacias out of the petty bag to repeal letters patents, re-

returnable turnable coram nobis in Cancellaria nofira in oflabis purificationis

ﬂél(ﬂﬂql(f ge

nerally is © beatae Mariae virginis ubicunque tunc fuerit, The defendants, /fal-

good, with- @75, &, pray oyer of the wiit, and then plead in abatement that

f;}g;“[g;‘:{g i the writ ought to have been retarnable coram domino rege in Can-
cellaria fua ubicunque eadem Cancellaria tunc foret in Anglia, and
not generally ubicunque tunc foret. 'To this the Attorney General

demurs,

Bootle pro rege. The objeGtion which the defendants now make
by their plea, ftrikes at all the forms of writs which have ever been
in this court; for we fhall thew that this 1s not only confonant to
the Regifler, but is in the continaed uniform courfe of the court.

We begin in the time of Edward the third, and fhall thew in-
ftances in that reign, Rich. 2. Hen. 4. Hen. 6. Q. Eliz. Car. 2.
and Fac. 2. and even down to the union, and ever fince the union
except in two or three inftances, which we are not at a lofs to ac-
count for. Regifter 150. The Prince’s cafe, and the cafe of Feffer-
2 Sauad. 27. _fon v. Morton.

There was a cafe which gave heart and encouragement to this
exception, Hil. 9 Ann. in Chan. Regina v. Perfehoufe: There the
writ was ubicunque func fuerit in Magna Britaunia, and it was
abated by plea; and the reafon was, becaufe it differed from the Re-
gifter, and was contrary to the act for the union of the two king-
doms.

The inftances I hinted at before, that run counter to all the other
precedents, were fubfequcnt to that refolution ; and from fome ex-
preflions which were ufed in the arguing of that caufe, it was thought
proper i majorem cautelam to make fome few writs returnable #é7-
cungue tunc fuerit in Anglia. But furely what was done in a few
inftances out of abundant caution, can never be of force enough to
overthrow that multitude of precedents, and of fo great antiquity..

Yorke contra. This depends, 1. upon the reafon of the thing ; and
2. upon the precedents.

For T muft agree, that though the reafon of the thing be with
us, yet if to determine this writ to be wrong would be to overthrow
-a multitude of judgments; then unlefs I could make fome diftinc-

2 tion
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tion that could preferve thofe judgments, it would be difficult for us
to prevail in this exception.  But I take it there is no {uch danger.

Upon the reafon of the thing, the nature of writs, and the com-
mon grounds upon which they have been fettled, I muft infift, that
the return of this writ ought to have been, for the party to appear
at the day before the King in his Chancery wherefoever it {hould be
in England, and not generally ubicunque tune fuerit.

There are feveral certainties which a writ ought to contain, with
regard to the defendant, and in which he is concerned. A com-
mand to a proper officer to warn the party to appear, exther by fum-
mons or attachment. 2. The caufe in which he is to appear. 3. The
time when. And 4. The place where he is to appear.  And if any
of thefe fail, the writ will not be good.

1. As to the ficft: If the writ doth not contain that, it is a
nullity ; for it can anfwer no purpofe, nor tend to any effet at
all.  And where the writ contains an improper direction in that
particular; as where it has been a fummons inftead of an attachment,
or an attachment inftead of a {fummons, the books are full of cafes
of writs that have abated for that reafon.

2. The caufe in which he is demanded to appear muft alfo be
fufficiently defcribed. If none be contained in it, then there is no
charge againft him in court, but he ought to be difmiffed. And if
it be not defcribed with competent certainty, nay, in all formed
writs, if it be not fet forth in fuch and fuch precife words, as in
cafe the paxtlculars are ranged in an improper order only, tl at is
error, and the writ {hall abate for that caufe,

3. The day upon which he is to appear muft alfo be prefcribed
to him, and that with the moft exa& certainty ; that he may know
when to pay due obedience to the king’s court, and be under no
peril of incurring a contempt.  And as this muft be fet forth with
great certainty, fo it muft be with the known legal defcription of
the day when he is required to appear; and if it be not, the writ
is vicious, and abateable for that reafon. Trin. 25 Edw. 3. 47. So
Pafch. 1 Geo in B. R, Tilden v. Wheadon. That was a fcire facias
againft bail, returnable die jovis prox. poff craftinum purificationis
whereas crcﬁinum purificationis itfelf was on a thurfday, and before
the z‘bzzr/day following oéfal’ purificationis intervened, fo that was
dies jovis prox. poff offabas purificationis according to the proper
defcription, though in fa¢t it was the next z‘/yurfday after creflinum
purificationis. An exception was taken to the writ for this reafon
and the court were at firft doubtful, whether it might not be well

enough,
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enough, becaufe though the ufual way is to take the defcription of
days from the relation they bear to the laft common return, yet a
writ may be made returnable at any day in the king’s bench, where
the proceedings are de die in diem, and there was in fa& fuch a day
as thurfday next after craftinum purificationis, and that was a fuffi-
cient defcription for the defendant to know it by, and confequently
to know when to come in. But after argument and confideration
the court held the writ ill, and that they could not vary from
their certain known defcription of return-days; and that writ was

abated.

I have laid thefe matters before the court, to fhew how jealous
the judges of the common law have alwavs been in thefe cafes,
and with what great care they have always preferved the exact cer-
tainty of writs and their returns.  And I have made it preparatory
to the fourth particular, which 1s,

4. The court and place where the defendant is to appear.  As no
reafon can be affigned, why the fame exactnefs fhould not go
through the whole, and extend to the place of the defendant’s ap-
pearance, as well as the time; fo I muft fay, that equal certainty
has been required in that allo.

The inftances, wherein writs have been excepted to for faults
in defcribing the place of the return, cannot be expeéted to be
many ; becaufe the form of that is thort and eafily learned ; there-
fore as foon as clerks know any thing, they know that. And I
muft own I have not been able to find any cafes in the books,
where exceptions have been taken to original writs for an impro-
per defeription of the place of the return. And I would make
ufe of this as an argument for me, that they have been preferved
up to that exquifite certainty, that there has fcarce been any pof-
fibility of miftake. Therefore 1 rely upon this, till the other fide
produce cafes, wherein writs that have materially varied in that
particular, have been allowed to be good.

The principﬁl queftion therefore will be this, whether here is
{uch a certainty in the defeription of the place (of the return) in
which the party is to appear, in this writ, as is agreeable to the
rules of law. And I apprehend here is not.

In order to clear my way to that which is the proper confidera-
tion of this cafe, I muft in the firft place rid my hands of that load
of ancient precedents, which is laid upon us. I muft agree that
they are for the moft part as has been urged on the other fide, and
therefore {hall give up all the precedents that were bofore the union:

5 And
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And what I fhall rely upon as the foundation of this exception is
the union of the two kingdoms.

That fince the conjun&ion of the two kingdoms of England and
Scotland into the united kingdom of Great Britain, fuch a material
change has been wrought in the jurifdiGtion of this court, and the
extent of it, that in all writs concerning Englifb fubje&ts returnable
here, it ought to be wbicunque tunc fucrit in Anglia, confining it
to that part of the united kingdom called England only.

By the 24th article of the treaty of union, which is confirmed
by 5 Ann. c. 8. it is provided, ¢ That from and after the union
¢¢ there fhall be one great feal for the united kingdom of Great
““ Britain, which fhall be different from the great feal now ufed
 in either kingdom.”

After this union the kingdoms of England and Scotland are no
more. It is the crown and kingdom of Great Britain, and the feal
of Great Britain, and is {o filed in all pleadings. In confequence
of that this court is alfo the Chancery of Great Britain, and fo has
been the ftile of all bills exhibited in this court fince the union,

As this alteration of names has been wrought, fo there is a
great and material change in things themfelves. Before the union
the Lord Chancellor that fat in this court, could iflue no writ or
inftrument under the great feal, that could bave any force in Scof-
land. There was then a great feal of that kingdom, and a Lord
Chancellor who had the cuftedy of it.

Since the union that (eal is difannulled, and that office extiné.
‘The general authority which it had is now vefted in the great feal
of Great Britain, except in the inftances particularly excepted and
referved by the articles of union.

if fo, then this court is the Chancery of Great Britain, and has
a general jurifdiion throughout the whole united kingdom, as it
had throughout England before the union,

The confequence of this court’s having a general jurifdiGtion
throughout England before the union was, that it might exift and
be a Chancery in any part of Englend. And by parity of reafon,
the confequence of this court’s having a general jurifdiGion through-
out Great Britain will be, that it may exift and be a Chancery in
any place of Great Britain.

Vor. I Q_gq From
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From hence it will follow, that it may be in Scotland, and then
this writ requiring the defendant to appear at the day of the return
before the King in his Chancery, wherefoever that Chancery thould
then be, did require the defendant to appear in Scotlond at that
day, in cafe the Chancery had been in Scotland.

That T take it is fuch an objection to this writ, as will make it
illegal, and be fufficient to abate it : It is to compel an Englifh fub-
ject to appear out of England : And that by the laws of England
no Englifb fubje@ whatfoever can be compelled to appear to anfwer
for a matter of right out of England, is a principle of law which
cannot be difputed. The ftate of the union has made no change at
all in this particular, but the law of England is ftill lex terrae as
magna charta ftiles it, and it is to be executed within this land of

England.

In order to explain and enforce what I mean, when I fay the
court of Chancery may by pofiibility exift in Scotland, I muft ex-
amine a little the foundation of that matter,

The jurifdiction of this court is of a complicated nature, and
includes in it great variety. But I muft fubmit, whether that whole
jurifdiction, that great diverfity of power, which it has, does not
flow from one fpring, and is raifed upon one general foundation,
that is the great feal. 1. If it be confidered as a court of ftate,
where all publick acts of government are fealed and inrolled ; that
manifeftly comes from the great feal, which is what gives “them

their legal authority,

2. If it be confidered as an oficina juflitiae, for the ifluing of
writs ; that certainly comes from the feal, which gives them being,

3. The jurifdiGtion of this court, as it is a court of equity, is
perhaps of all others the moft dxﬁwult to be traced, both as to its

-foundation, and the time when it had its original. But I think

there have been very great opinions, and I am apt to believe a
{trict fearch into antiquity might enable one to thew, that this ju-
rifdiction alfo has taken its rife from the great feal. For the Chan-
cery being upon the divifion of the King’s courts naturally the offi-
cina juftitiae, from which sl original writs iflucd, and where the
fubject was to come for remedy in all cafes; the Chancellor was

-applied to in all cafes, for proper writs, where the fubject wanted a

remedy for his rlght or redrefs for a wrong that had been done
him. But in the execution of this authority, he was confired by
the rules of the common law, and could aw rd no w rits, but fuch

2 a3
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as the common law warranted : Therefore when fuch a cafe cane
before him, as was matter of truft, frand, or accident, (which ure
the fubjects of an equity jurifdi@ion) the Chancellor could aw.ard
no writ proper for the plaintiff’s cafe, becaufe the comwon law
afforded no remedy. Upon this it is. not improbable, that the
Chancellors who were moft commonly churchmen, men of con-
fcience, when they found thofe cafes grew numerous, in order to
prevent the fuiters from being ruined againft right and confcience,
and that no man might go away from the King’s court without
fome relief, fummoned the parties before them, and partly by their
authority, and partly by their admonitions, laid it upon the con-
{cience of the wrong doer to do right.

4. If it be confidered as a court of common law, as the petty bag OF the court
is in which we now are ; the principal parts of that jurifdiCtion are o, rimred o
to hold plea upon writs of Jiire factas on records of this court, a court of
upon monfirans de droit, and traverfes of offices found upon wiits “oTFOR fa
iflued out of this court. Thefe likewife have their being and eflence
from the great feal. And this very proceeding in a fiire facias
to repeal letters patent, which my Lord Coke fays in 4 dnft. is the
higheft point of a Chancellor’s juri{diction, is in a particular man-
ner derived from the great feal ; for the very end of the fuit is, and
fo is the judgment, that they be recalled back into the fame place
from whence they went forth under the great feal, that they may
be cancelled, that is, that the great feal may be taken off. In the
cafe of the Mayor and burgeffes of Leverpoole againtt the Chancellor
of the county palatine of Lancafter in B.R. Trin. 12 Ann. there
was a foire facias to repeal a charter granted to that corporation
under the great feal of the county palatine. To this fuit a prohi-
bition was moved for, for want of jurifdi¢tion in the court. But
it was refolved, that 'that court had jurifdi¢tion of the caufe, and
amongft other reafons which were given for that judgment, it was
declared, that this authority was incident to the feal of the county
palatine : That the complaint of the writ being, that the Chancellor
had wrongfully put the feal to it; it was proper to be examined in
that court, where the feal was kept.

I have mentioned thefe matters in order to thew, how rationally
and naturally all this power of the court flows from the feal. Buot
there is another matter which furnifhes the ftrongeft argument in
the world that it is fo, and that is, that the delivery of the feal
conftitutes that great oﬂicer who exerciles this jurifdi&ion, and gives
him all this power.

The ufe T would make of this is, that if all the jurifdi&tion of
the court of Chancery is founded upon the great feal; I appre-
hend,
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hend, that it will alfo follow and attend upon it; and that where-
foever in any part of Great Britain the law can take notice of the
great feal of Great Britain to be, there is alfo the Chancery of
Great Britain.

Suppofe his Majefty thould take a royal progrefs into Scotland,
and amongft his minifters {hould take his Lord Chancellor along
with him with the great feal: I muft infift, as a confequence of
my argument, there would be the Chancery of Great Britain.
And what thews this more fully is, that the great feal might be
put to writs there, and they would bear tefle in the King’s name,
tefte meipfo : Nay, they muft bear zgfle in his Majefty’s own name,
and no other, for a cuflos Regni, or Lords Juftices, can only be
appointed, when his Majefty goes out of his kingdom; and the
very moment he returns, their authority ceafes. But fince the
union, when his Majefty is in Scotland, he is fill within his united
kmgdom ; and then by law there is no room for fuch officers. And
if writs may iffue from Edinburgh under the great {eal of Great
Britain, tefted in the King’s name ; that is a full evidence, that the
Chancery of Great Britain may be there.

But ftill I muft infift, that by the law of England the fubje@s of
England cannot be called to appear in the Chancery of Great Bri-
tain wherefoever it fhall be; fince as that may be in Scotland, it
may require him to appear contrary to the law of the land, and is
therefore a bad writ.

I have now done with thofe arguments, which I have to prove
this writ to be wrong, from the reafon of the thing. I come now
to confider the precedents. And as to thofe which were before the
union, they are undoubtedly as has been opened; they have autho-
rity, and they have almoft univerfal confent of their fide; and they
were certainly right, and fettled upon very good reafon. But what
I fhall contend for is, that this form is now bad and erroneous,
npon the failing of that reafon, for which, before the union, it was
good. They were good before the union upon this reafon, that the
law took notice that England was an intire f{eparate kingdom of it-
felf, that the great feal was the great feal of England, and the
Chancery, the Chancery of England, and that the Chancery of
England could not be out of the kingdom ; and therefore it was
impoffible to fay, that this was to fummon the fubject to appear out
of England, But now the very contrary to this holds true; that
the law takes notice, that England is no intire kingdom, but a part
of Great Britain only ; that the Chancery is the Chancery of Great

Britain, and may have a being out of England in any other part

of Great Britain. So that the reafon and the prefumption of law,
2 upon
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upon which that ancient form and thofe precedents were eftablifhed,
pow failing, and turning the quite contrary way ; that form and
thofe precedents will be of no authority againft me in this cale;
but will rather be authorities for me, becaufc nothing is more cer-
tain in reafoning, than that from foundations and premiffes, which
are contrary one to another, contrary conclufions ought to be in-
ferred.

As to the precedents fince the union, they are either fuch as have
paffed of courfe in the office, fub filentio, without examination ;
or they are fuch as have come in judgment before the court, and
undergone litigation, that is, judicial precedents.

Now as to the firft kind of precedents, of what authority are
they? Surely they are of little or no authority. They are the
work of clerks in the cflice, without confideration, and without
knowing the opinion of the court. And if fuch precedents were
fuffered to prevail againft the reafon of the law, that would be to
fuffer the clerks to make the law. All the precedents which have
been produced on the other fide are of this l\md and they have not
thewn any one judicial precedent in their favom the reafon of
which is, that there are none,

But I apprehend the firength and weight of the precedents are
with us. I have in my hand a lift of near thirty writs upon the
files of the petty bag, iffued fince the union, which are all made
retarnable iz Cancellar’ wbicunque func fuerit in Anglia, in the
manner we contend for, and I have alfo a judicial precedent, a
judgment of the court in a cafe of this kind, which I take to be an
authority in point for me. And T am the more encouraged to
think fo, becaufe the other fide have thought fit to anticipate me
in 1t, it glared them fo full in the face. That wasa feire Jacias
agamf’c Sic Cleave Moor and Peter Perféboufe upon a recogmzancg,
given in this court, made returnable coram Domina Regina in Canc’
Juua ubicunque tunc juerzz‘ in Magna Britannia. It was z‘e/ie 11 fan.
anno gth of the late Queen. To this writ there was a plea in
abatement, and Mr. Attorney General, that now is, took an ex-
ception, that it was wrong, and ought to have been made, coram
Domina Regina in Canc’ fua ubicunque tunc fuerit in Anglia, And
he put feveral cafes, where fince the union the great feal, and con-
fequently the Chancery, might pofiibly be out of England, and yet
the fubje&s of Eugland not obliged to appear there.  And that ex-
ception made fo great an impreflion vpon the court, that my Lord
Harcourt, who then fat here, abated that writ for this fault only.
And what explains this authouty further is, what was done upon it
afterwards in conformity to that mdgment and the opinion which

Vor. I. Rr was
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Where erro-
neous procefs

is aided by ap-
pearance, and

where not.

was then delivered ; for the new writ was not made returnable 7z
Canc’ ubicunque tunc fuerit generally, but wbicunque tunc fuerit in
Anglia, as we contend this ought to be,

And really I am at a lofs to find any ground, upon which the
prefent cafe can be diftinguithed out of that authority, For why
was the writ in Perfehoufe’s cafle held bad ? was it not becaufe fince
the union the Chancery of Great Britain may be in any place of
Great Britain, and confequently a writ which required the party to
appear in that Chancery, wherefoever it fhould be in Great Bri-
tain, required him to appear in Scotland in cafe it fhould be there,
So in the prefent cafe, fhall not this writ par: ratione be bad,
becaufe fince the union the Chancery of Great Brifaiz may be in
any place in Great Britain; and confequently this writ, requiring
the party to appear in that Chancery wherefoever it fhall be, re-
quires him to appear in Scotland, in cafe it fhall be there. I own
I cannot difcern any difference between the two cafcs.

By this time I hope it fufficiently appears, that I was well war-
ranted in faying, that the ftrength and weight of the precedents is
with us. For if the precedents fub filentio are both ways, and
there be no judicial precedent with the other fide, but there is
one in our favour ; that judicial precedent will turn the fcale, and
over-balance the reft; efpecially if the circumftances, even of our
precedents which have pafled fub filentio, are confidered. For they
have moft of them, if not all, been fince the judgment of the court
in that cafe of Perfehoufe, which thews what was then apprehended
to be laid down as the ftanding rule of the court for the future.
And T am informed, they are all the cafes fince that judgment,
which have been of confiderable confequence, and can be fuppofed
to have undergone the confideration of counfel. And fome of them
have been litigated, and come before the court upon other points,
Amongft the reft, there is the great cafe of the Scire facias againft
the charter of Leverpoole, which caufed a mighty ftruggle in /Ve/t-
minfler-hall, and there the return is confined to England.

In order to avoid the force of this argument in the prefent cafe,
{fome objections have been made of the other fide.

The firft is, that our exception comes too late, for that it is
now aided by the appearance of the defendant. And this was en-
forced by obferving, that it was abfurd to fay this defendant had an
hardthip pat vpon him by being fummoned to appear in Scotland,
when the court was at Weflminfler at the return, and he has ap-
peared here,

5 The
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The anfwer to this is, that it is not helped by appearance, becaufe
the defendant has come in fpecially, faving to himfelf all advantages
whatfcever, and has challenged this defect by plea,

I may agree, without prejudice to this queftion, that poffibly if
the defendant had come in, and not relied upon this exception, but
pleaded over fome matter "of bar, that might have precluded him
from taking this advantdge afterwards. But when he exprefly comes
in for this fpecial purpofe, I apprehend he may infift upon it.

I do admit, that any error in mefire procefs is falved by the par-
ty’s appearance, and he thall not afterwards take advantage of it
becaufe the only intent of mefize procefs is to bring the defendant
into court, and when he is come in, that is out of the cafe; for he
might have come in upon the writ without it. But an original writ
(as a feire facias to repeal letters patents was determined to be in the
cafe of The King v. Eyre) is of another nature ; for that is not only
to bring in the party, but alfo to found the jurifdiction of the court
in that particular caufe, and to be the groundwork of all the pro-
ceedmgs of the court afterwards And I know no cafe in the law,
where it has been held, that an appearance has cured any error in
the original writ.

In the cafe of Wilfon v. Law, Trin 6 W. & M. in B. R. Salk.
59. In an appeal of death, the defendant prayed oyer of the ori-
oinal writ and return, and thereupon demurred in abatement, as he
might do in appeal. Upon the argument an exception was taken to
the fheriff’s return upon the original ; and the anfwer was, that it
was helped by the appearance. But the contrary was refolved by the
court ; for that appearance only helps, when the party comes in
and pleads to iffue, not when he comes in and challenges the defect.
In the cafe of Wza’drmgz‘on v. Charlton, B. R. Trin. 11 Annae, it
was held, that error in mefire procefs was aided by appearance. But
in that cale Mr, Juftice Eyre in giving his opinion, exprefly allowed
the authority of Wilfon v. Law, and diftinguifhed it, by obferving
that there the exception was to the return of the original writ, and
therefore the appearance could not cure it: but here ({zid he, and
{fo was the opinion of the court) he (hall anfwer to the original
writ, becaufe that is good; and it was held that there was no dif-
ference between an appeal and any civil altion, as to the effe&t o
an appearance to cure errors; but that the effe@ of that was the
{ome in all cafes.

As to the objetion, that it is abfurd for a2 man to come, this

court here fitting, and objeét to the writ, that poffibly he might
have
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have been huit by not knowing certainly where to appear, or by
being made to appear in Scotland,

I take it, there is no abfurdity at all in that, for the law of
England, which delights in certainty, is more reafonable than to
put a man even to the hazard of being hurt by an illegal writ,
either in his liberty or his freehold, but he may come in and take
advantage of it; betore he is actually affeCed by it.

Thus in cales of mifnomer, where there is an original iffued againft
a man, or a bill of indi¢tment exhibited againft him, by a wrong
Chriftian name: if proceedings were had upon that writ or indi&-
ment, they could not finally affet him. If he was to be arrefted
bv procefs upon fuch writ or indi¢tment, he might have an aion
of trefpafs and falfe imprifonment againft the officer ; nay, if he made
oppofition and killed him, it would be but manflaughter, Cro. Car. 538.
But notwithftanding all this, to prevent any poffible danger to this
man’s liberty or property, though he could not effe&nally be hurt
by it, the law allows him time to come in and plead that mifnomer
to the writ or bill, and it fhall abate for that reafon ; and the defen-
dant not be put to anfwer, though he is in court.

And this he may do voluntarily, without fhewing that he was
brought in either by fummons or compulfion; only faying, that the
defendant (fuppofe 7. S.) werfus quem the plaintff zulit breve fuum,
or exhibuit billam fuam, per nomen Samuelis, is named Fobn and not
Samuel ; and the writ fhall abate,

I mention this to fhew, how carefully the law has guarded the
fobject from receiving injury by erroneous proceedings; that barely
upon the poflibility of his being affeGted, he may come and take ad-
vantage of i, and avoid thofe proceedings, without ftaying till he
15 actually hurt by them.

And if he may do this in mere perfonal a&tions, much more may
he do it in cafes where his frechold comes in queftion. And that 1t
does in this cafe ; for this is a fiire facias to repeal a grant of an
office for life, and confequently to ouft the party of that freehold,
and for that reafon has fomething in it of the nature of a real a&ion,
And it would be needlefs to mention, what great advantages the law
allows to defendants in real actions in paint of procefs and pleading,
in order to fence and fecure the freehold of the fubject.

Another cbjeltion was, that to determine this writ to be wrong,
would be to overthrow a multitude of judgments fince the union,

1 i
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If this exception depends upon the fame reafon with that which
was taken and allowed in Perfeboufe’s cafe (as I have endeavoured to
thew it does) and is only a confequence of the rule which was then
laid down ; then if the precedents thould be thaken, it will be ow-
ing to that judgment, and not to the judgment which we contend
for in this cafe.

But I do not remember ever to have heard that argument allowed,
where the former precedents are both ways, as they are in this cafe
and befides, where there was a judicial precedent in favour of the
exception. For more mifchief has always been apprehended from
fhaking one judicial precedent, than a hundred precedents fub /i-
lentio.

I take it, that this apprehenfion of danger is but a vain terror,
and that there can be no fuch inconvenience ; for that where there
are judgments, this exception will be out of the cafe, and the defect
cured. Where the defendant has come in, and not challenged the
exception, but pleaded over fome matter of bar; that is a waiver of
it, and he cannot take advantage of it afterwards by writ of error;
according to the rule which was laid down by Mr. Juftice G. Eyre
-in the cafe of Wilfon v. Law, that an appearance will help, where
the defendant comes in and pleads to iffue, and does.not challenge
the defe&t of the writ,

There are many cafes, where want of challenge of the party will
cure a defe even appearing upon the face of the writ. As in debt
upon fimple contract againft an executor, which does not lie; yet
if he pleads to it, and a verdi¢t be againft him, he fhall not take
advantage of it in arreft of judgment, or by writ of error. Yelv. 56.
1 Lev. 201, 261.  In the cafe of variance from the Regiffer, that
may be pleaded in abatement, but if the defendant waives that op-
portunity, he cannot take advantage of it afterwards. And fo it
was held Trin. 12 Ann. B. R. in the cale of Skinner v. Newton.

Bootle replied: The jurifdi¢tion and procefs of this court neither
1s, nor was defigned to be altered by the Union; for there is an ex-
prefs refervation. Though if there had not, no body can think it
would have made any alteration : However it was thought proper to
declare fo, in majorem cautelam, that as to all matters concerning

England the Great Seal thould be ufed as it veas before the Union.

Vor. I, St Ubicumngue
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Ubicungue fuerit generally, differs from wbicunque fuerit in Mag-
#a Britannia : The latter can by no intendment be fet right, but
the former may, according to the known rule of conftrution, verda
generalia generaliter funt intelligenda.

Precedents, though they pafs fub filentio, are furely evidences of
the forms of the court. And thus far they are authorities, that they
fhew it was not thought neceffary to alter them, when in 10 Ed. 1.
Wales was united to, and became parcel of the dominions of ‘Eng-
land ; nor when Calais was fo likewife. Two or three precedents
make not the law againft a multitude to the contrary. 39 H. 6. 30.
4 Ed. 3. 43.a. Long Qu. E. 4. 110, It was upon the ftrength of
the precedents, that the cafe of Bewdly was refolved, and they were
there {et up in oppofition to, and prevailed againit the exprefs words
of the a&t of parliament.

But if we fhould admit their precedents, yet they muft admit
ours too; and then they being both ways, either form is good:
though by the way I muft obferve, that the forms of the Regiffer
cannot be altered, but by act of parliament.

Sir Fofeph Fekyll, Mafter of the Rolls. That is certainly fo, and
therefore if this form be warranted by the Regrffer and the prece-
dents, I think nothing can be ftronger, This court is ftill the Court
of Chancery of England ; it is the Great Seal’s being the Great Seal
of Great Britain, which occafions the bills to be direGed to the
Chancellor of Great Britain.

I think there would have been no clathing of jurifdi¢tions, if the
{pecial refervation had been omitted. The 1gth article is a cove-
nant, that the jurifdition of Scotland fhall remain notwithftanding
the Union ; and as it preferves the former jurifdiction to Scotland,
fo it excludes the Engli/h jurildi¢tion from extending itfelf thither.

Parker, Lord Chancellor. The words abicunque jfuerit were as
large as pofiible, and when Calars was part of England might extend
to that, though the fubjet would not be bound to appear there.
But when you go to explain it, it muft be right; therefore 7z Magna
Britannia is certainly wrong. All the powers of this court flow
from the Great Seal, which though it is now made the Great Seal of
Great Britain, yet the act has not made the Chancery fo. The
powers of the Chancery, as a Court, are in private property ; and

the articles excluding that, the Chanﬂerv as a court of private pro-

3 perty
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perty cannot be there. All contempts of this court will be difcharged,
if this form fhould not be eftablithed. In the cafe of Bewdlv I
thought the objetion was very ftrong, but it was got over for the
neceflity of the thing, and not barely for the fake of uniformity :

And this cafe and that are both in the fame reafon. The defen-
dants muft an{wer over.  Refpondes oufter agard.

Dominus Rex wverf. Decan’ et Capitul’ Norwici,

/ ANDAMUS to admit Dr. Sherlock to a prebend of the Mendarmus 1o
cathedral church of Norwich. And the writ fugocﬁs that Z‘i::i’;:;}:;ems
Queen Anne, by letters patent, 26 April, 13th of her reign, incor- fall and voice.
porated Dr. Sber/ac/z then mafter of Catharine hall in Cambridge,
and the fellows and {cholars for ever; and grants that the then
mafter (naming him) fhould fucceed to the next vacancy of a
rebend in Nerawich, and his fucceflors, mafters of Catharine
hall after him, requiring the dean and chapter to aflign him fa/-
lam in choro et wocem in capitulo prout mos eff. Which letters
patent were confirmed by the ftatute 12 Arz. againft mortuaries. 1z Ans. ft. 2
And one of the prebendaries being now dead, this is the firft vacancy, © 6.
to which the dean and chapter are required to admit Dr. Sherlock.
They return, that King Edward the f{ixth, by letters patent,
7 November, firft year of his reign, ereCted the deanery and chapter
of Norwich into a corporation, and endowed the church, and gave
them perpetual fucceffion. That neither he, nor Queen Mary or
Queen Elizabeth, ever made any ftatutes for the government of the
corporation.  But King 7ames, by a body of ftatutes ordained,
that as often as there thould be any vacancy, the dean and chapter
fhould admit fuch perfon as the King fhould nominate under the
great feal. And further (which is the claufe upon which the que-
ftion arifes) that none fhould be admitted to be dean or prebendary,
who before was prebendary of any other cathedral church. And
that thefc are the ftatutes which they bhave {worn to obferve.
And for that Dr. Sherlock is dean of Chichefler, and a prebendary
of St. Paul’s, they refufe to admit him ;- ez o6 nullam aliam cavjam.

Reeve argued that the return was infufficient, and for a peremp-
tory mandamus. ‘'The letters patent being confirmed by act of Par-
liament, we are now as it were upon the conftruction of a fta-
tute, and as if every part of thofe letters patent was incopporated
into the body of the act. And as fuch it is of force enough to re-
peal and annul all former ordinances or ufages contrary to or incon-
fiftent with it.  So that whatever queftions might arife upon the
letters patent, if they ftood barely upon their own frength, and

how
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how far they would prevail to fet afide and controul the local
ftatutes of King Fames, will be intirely out of the cafe.

It will not be denied, but here is an exprefs intention to unite
the mafterthip of Catbarine ball and this prebend in one and the
fame perfon for ever, and that Dr. Sherlock is to be the firft perfon
in whom this provifion is to take effe. But what they infift
upon is, that he is a perfon incapable to enjoy this prebend under
the local ftatutes. I admit he is, if thofe ftatutes are in force, which
I have fhewn they are not. But then they fay, our letters patent
have in this particular affirmed the former law, for they only re-
quire the admiffion to be prout mos eft, which mos is mos ecclefiae
the conftitution of our church, and that conftitution obliges us to
refufe any perfon, who is at that time prebendary of any other
church.  So that prout mos eff is as much as to fay, that the mafter
of Catharine ball {hall be admitted, if he be capable according to the
conftitution,

But this is going too far, if we confider where thofe words come
in. The letters patent fay, that Dr. Sherlock and his fucceflors,
mafters of Catharine ball, {hall be babiles et in lege capaces, to hold
and enjoy this prebend, and upon every vacancy mandantes et re-
quirentes the dean and chapter to admit them accordingly, prout
mos ¢/f, in the ufual form.

The oath in which the dean and chapter are bound to obferve
the former ftatutes, is of no force, now thofe ftatutes are repealed.

It is confiderable, that as Dr. Sherlock is the firft named, if he
fhould be held incapable, whether this provifion can ever take
effe@, and whether his fucceflors will not be in the cafe of re-
mainder men without any particular eftate.  No body can take if
the doctor cannot ; and muft this prebend be in perpetual abeyance,
which may happen to be the cafe, for his fucceflors may be digni-
fied as well as himfelf. And in this cafe it is not denied, but that
be is mafter of Catharine ball, and as fuch he is intitled to this
prebend.

Reynolds Serjeant contra. We do not in this cafe debate the va-

lidity of the grant, but only offer to excufe our non-admittance.

Nor do we rely upon the words prout mos eff, it is but expreffio eorum
quae tacite infunt, and when the office is given to Dr. Sherlock, he
will be intitled to be admitted without that claufe,

I

This
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This is 2 common appropriation, and by it all the local ftatutes
exprefly contraditory to it will be repealed, as if they had difabled
every mafter of a college, and then the other had come and faid,
the mafter of Catharine ball {hall be prebendary. But what I
contend for is, that the fubfequent provifion meddles not with any
collateral incapacities, fuch as Dr. Sherlock lies under by being pre-
bendary of another church. Suppofe he fhould refufe to fubfcribe,
as the 14 Car. 2. c. 14. requires ; it is true he would have a right
to the preferment as mafter of Catharine ball, but before he gets
pofleffion of it, he muft remove his incapacity. And here I admit,
if he refigns his other prebend, he will be intitled to be admitted.
So that this is only a perfonal difability, arifing from bis own at,
from which he may free himfelf whenever he pleafes. Suppofe he
had been able at the time of the ftatute, fo as then the local ftatutes
would not be affeted ; fhall his fubfequent acceptance of a prebend
amount immediately to a repeal of the former provifion ?

As to the office’s being in abeyance, there is no need for that.
Dr. Sherlock is intitled whenever he renders himfelf capable, and
till then the 28 H. 8. ¢. 11. has given the profits of vacant benefices
to the next incumbent,

Reeve replied. This cafe can never be brought within the rule of
legal difabilities by act of Parliament, where a man is obliged to do
any act, to give the publick fatisfaction of his f{ufficiency for the
office he is to be admitted to. Curia advifare vult. And aficrwards

Pratt C. J. delivered the refolution of the court. We are all of
opinion, that the return is infufficient, and that there ought to be
a peremptory mandamus. Upon the firlt letters patenr, Fac. 1.
the power of the King as founder is reftrained, and the dean and
chapter as it ftood upon thofe ftatutes, might well refufe fuch a
perfon as Dr. Sherlock. And fo they might upon the letters patent
of Queen Anne, for the having but a bare right of nomination,
could never unite the canonry itfelf to the mafterthip of Catbarine
hall. 'They may perhaps have their effect as a perpetual nomina-~
tion; but there is no occafion to determine that point, fince here is
an a& of Parliament, which has confirmed thefe letters patent, and
by which we are of opinion, the canonry itfelf is well united to
the mafterthip of Catharine ball. And it not being denied, but
that Dr. Sherlock is mafter of it, he is as fuch intitled to a peremp-
tory mandamus.

Vor, 1, Tt Putton
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Pitton wver[. Walter. At Surrey aflizes.

Poflea, where PER Pratt C.J. The bare producing the poffea is no evidence
evidence. f th f the final jud
of the verdict, without fhewing a copy of the final judgment.

Becaufe it may happen the judgment was arrefted, or a new trial

granted. But it i1s good evidence, that a trial was had between

the fame parties, fo as to introduce an account of what a witnefs

fwore at that trial, who is fince dead.

Heraldsbooks ~ The queftion being, whether the leffor of the plaintiff was heir
;‘;d]gr‘;: °f2 at law to him that laft died feifed; to prove the pedigree, the Chief
Sallc 281 Juftice admitted a vifitation in 1623. made by the heralds, entered
"7 in their books, and kept in their office, to be read in evidence:
He allo admitted the minute book of a former vifitation, figned
by the heads of the feveral families, which was found in the library

of my Lord Oxford.

Eafler
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5 Georgii Regis. In B. R.

Sir John Pratt, Knt. Lord Chief Fuftice.

Sir Littleton Powys, Kut.

Jir Robert Eyre, Knt. Fuftices.

17 John Fortefcue Aland, K#t.

Nicholas Lechmere, Efquire, Attorney
General.

SrrWilliam Thompfon, Knr. Soliciror
General.

Between the Parifhes of Burclear and Eaftwoodhay.

nion of the court. That Abraham Hatchett, being legally copyiold toa

fettled in the parith of Burclear, about 18 years fince mar- man gives
ried and had four daughters. About eight years fince he came with bim a fetdle-
his wife and children into Eaffwoodhay as a certificate-man. Whilt ™™
they were there, a copyhold of 20/ per annum defcended to his
wife, which they enjoyed for five years till her death, and then
according to the cuftom of the manor it defcended to the eldeft
daughter. About half a year ago the man afked relief in Eaflawood-
bay, and thereupon the feflions fend him back to Burclear. Before
they took up the cafe upon the fpecial ftate of it, an objettion was
made to the order of the two juftices, that they only adjudge him
likely to become chargeable; whereas a certificate-man is not re-
movable, till he becomes aGually fo. And though the order of

1 fetlions

ON a fpecial order of feffions the cafe was ftated for the opi- Defcent of a
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Salkk. 524

feflions ftates, That he aftked relief of the parifh; yet one order
fhall not be made goed by another, no more than it can by matter

alleged in the return.  To which it was anfwered, that if the order
of two juftices is to ftand by itfelf, then it will be well enough ;
for it is a general order of removal, wherein no notice is taken of
his being a certificate-man, and therefore likely is fufficient. Be-
fides, that order is intirely out of the cafe, for the fpecial matter
being referred to the court, they are to judge upon that only. Quod
jmz‘ conceffum per curiam. Then it was moved to quath the fpecial
order, becaufe though the man came into Eaflwoodbay with a certi-
ﬁcate yet the enjoyment of the copyhold for five years, during
which ‘time he was not removable, had gained him a fettlement
there.  On the other fide 1t was ﬁnd, That the 9 & 10 /. 3. ¢. 11.
having provided, that a certificate-man fhall not gain a fettlement,
unlefs be takes 10/ ger annum, or ferves a parith office ; and that
being an explanatory a&, which is not to be explained ; therefore
this man not coming within either of thofe cafes, was notwithftand-
ing the defcent of the copyhold to his wife, removable upon his
becoming a charge to the parith. Ef per curiam: This is not an
explanatory, but a new law, and muft therefore receive a liberal
conftruction. The exceptions in the ftatute prove this cafe, being
a cafe more reafonable than ecither that are there mentioned. If a
certificate-man by taking 10/ per annum gains a fettlement, a for-
tior7 fhall be that bas an eftate of his own, efpecially in this cafe,
where he does not come to it by act of his own, (which might
favour of fraud) but it is caft upon him by the act and operation of
law. If he that ferves a parifh office gains a fettlement upon ac->
count of his prefumed ability, with greater reafon fhall he that has
ability of his own vifible to all the world. It has been already
adjudged, that any other perfon by the defcent or purchafe of a
freehold or copyhold, or by becoming intitled to a leafe for years,
oains a fettlement; and it cannot be fuppofed the Parliament in-
tended, to put a certificate-man in a worfe condition. The value
of the copyhold is not material, for it is its being his own makes
him not removable. A man muft take a tenement of 10 [, per
annum, to gain a fettlement ; but yet he may come to fettle upon a
tenement of his own, though of ever {fo fmall a value. This man
therefore being for five years irremovable from Eaffwoodbay, has
gained a good fettlement there, and the order to remove him from
thence muft be quathed.

Atkin
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Atkin verf. Barwick.
THE plaintiff, as affignee of the effe@s of Cripps and Quarme A delivery t

bankrupts, brings trover againft the defendants for feveral f; I ;h:’-m“f:
parcels of filks. And upon the trial a cafe was made for the opi- P,ecgdeﬁt

nion of the court. confideration
15 not counter-

. mandable, but
That the defendants were mercers and partners in London, and vefs the abfo-

ufually dealt with Cripps and Quarme, who were alfo partners, !Ut; property
living at Penryn in Cornwal. And on 7 April 17715. the defendants ;réreém:nzrc
by their order fent the goods in the declaration, and gave them

credit in their books. They being at the fame time indebted to

them for other goods. 18th of May following Cripps and Quarme,

without the knowledge of the defendants, fent divers filks (the

fame fent down in April) to Mr. Penballow at Penryn for the ufe

of the defendants. Fune the gth Cripps and Quarme became bank-

rupts.  Fune the 6th they wrote a letter to the defendants, fignify-

ing their affairs were in a declining condition ; and thinking it not
reafonable, the laft parcel of goods fhould go to fatisfy their other

creditors ; therefore they had not entered them in their books, but

left them with Penballowo, who had orders to deliver them to the
defendants.  Fune the gth a commiffion of bankruptcy iffued, and

the effects were affigned to the plaintiff.  Faunme the 13th the defen-

dants received the letter, which was the firft notice they had of the

delivery to Penballow, and as foon as poffible they fignified their

confent to take the goods again.

Reeve pro querente. The bankrupts had undoubtedly a good pro-
perty in the goods by the fale made the 7th of Aprs/. That is a
point I need not labour. But the queftion now to be confidered is,
whether any thing appears, to diveft that property, before the act
of bankruptcy. I fhall maintain the negative of this queftion.
The goods it is true were delivered for the ufe of the defendants,
but that delivery was without their knowledge. They were not
obliged to accept them, and therefore before acceptance the property
could not be altered, and the bankrupts might have countermanded
that delivery. If inftead of {ending them to Penballow, they had
kept them in their own hands, till an anfwer to the letter; would
that have altered the property ? Certainly it would not. This letter
can amount to no more than a propofal, and therefore the fubfe-
quent confent (if it has any retrofpect) can only have relation to
the time of the propofal, which was two days after the a& of bank-
ruptcy. Though the delivery is ftated to be to the ufe of the de-
fendants, yet it does not appear to be in fatisfaction of the precedent

Vor. 1. Uu debt ;
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debt ; fo there is no confideration, and then the delivery is fraudu-
lent as to creditors. 1 Mod. 76.

Darnall Serjeant contra. By the delivery to Penballow the proe
perty was altered before acceptance, and the bankrupt could not
countermand it; for there was a good confideration, vzz. in fatif-
faction of the debt; and this is explained by not entering it in their
books, and their unwillingnefs that the other creditors thould come
into an average for thefe goods. This does not take effect as a gift,
but as a fatisfaion, and therefore not countermandable. Dy. 49. a.
2 Roll. Rep. 39. 2 Leon. 30. And fince it cannot be counter-
manded, the perfon to whofe ufe they were delivered, has an ab-
folute property in them, till difagreement. 1 Roll. Abr. 32. pl. 13.
Sty. 296,  Yelv. 164. Cro. Fac. 667. Here was no difagreement,
but as {peedy a confent as poffible.

Reeve. An accord executory is no fatisfattion, before it is exe-
cuted. It is admitted that a delivery without confideration may be
countermanded, and I infift this is fuch; for the precedent debt is
not merged, becaufe the party could not plead this re-delivery in
bar of any ation for the value of the goods, unlefs they actually
were returned to the perfon who fold them, or he fignified his con-
fent, which was not done before the act of bankruptcy committed.

C. J. The queftion is, whether by the delivery to Penballow,
without more, the property was altered ; for if that delivery was
countermandable, then the a¢t of bankruptcy intervening before any
affent of the defendants, will prevent the property from vefting in
them. I think upon the circumftances, that there appears a fuffi-
cient confideration to toll a fubfequent power of countermanding,
and that this delivery was in fatisfaCtion of the debt, It is true
the bare delivery will not extinguifh it, becaufe he had a power
to diflent; but yet according to Butler and Baker’s cafe in the 3d

2 Ven. 198. Report, the abfolute property paffes, fubject to a difagreement by

phow. 3. one of )¢ parties: The contract does not ftand open till agree-

Sl 6is. ment, but Is compleat, unlefs there be an actual difagreement.

Thompfon ». The confequence of all this is, that the delivery to Penballow to

Leach. the ufe of the defendants, being before the act of bankruptcy, and
founded upon a good confideration, transfers the abfolute property
to them, it being ftated that they never difagreed.  Powys J.
accord'.

Eyre J. All thefe cafes go upon the diftinGtion, where the de-
livery i1s with and without confideration. Dy, 49. If with con-
fideration, and the delivery is of money, debt lies. Yelv, 23, 24.
2 Cro. 687. Rafl. 159. If of goods, trover. 1 Bulff. 68. The

3 precedent
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precedent debt is a_ fufficient confideration, and it vefts before no-
tice; for it being to his benefit, a difagreement fhall not be pre-
fumed.

Fortefeue J. Property by our law may be divefted, without an
actual delivery ; as a horfe fold in a ftable. But it is otherwife by
the civil law. A general bailment alters no property, but this is
not fuch. It cannot be taken for a refale, for defe€t of contract;
but it is properly a payment in fatisfaction. It is moft reafonable to
apply it to difcharge the debt, and not as a gift; for a man is juft
before he is kind: And fince he paid it in fatisfaction, we will intend
an acceptance, till the contrary appears. Fudicium pro defendentibus.

Bradfhaw werf. Mottram.

HE plaintiff brought a gui fam upon the ftamp aét againtt Leave to pro-

the defendant, for marrying without licence ; and had him in fecurer “©
execution, where he had lain fome time. And now Yore cited the 5y defen.
18 Eliz. c. 5. §. 3. and produced an affidavit of the poverty of the dant.
defendant, and had the leave of the court, that the plaintiff might

compound with the defendant.

Dominus Rex wverf. Saunders.

ORKE moved for leave for the coroner to take up the body, f.eave to take

and take a new inquifition, according to 2 Sid, 101.  Salk. 37+, new inquifi-
which was granted ; and it was faid, the coroner could not do it;‘:: ({’;;i:if"
without leave of the court.

Hudfon et ux’ werf Afh.
At Nifi privs iz Middlefex, coram Pratt, C. . de B. R.

HE plaintiff’s wife was taken up by warrant of a juflice of Congable,
peace, for affavlting the overfeer of the parith, and affifting within babca;
to the efcape of a woman delivered of a baftard child. When fhe “#%**
came before the juftice, fhe could not find bail 5 but at her requeft
he gave leave for her to lie that night at the conftable’s houfe, in
order to get bail againft the morning. Then one on her behalf de-
manded a copy of the commitment, which not being delivered, an
aCtion was brought upon the babeas corpus a&.  Et per Pratt, C. J.
The queftions are two. whether the defendant be an officer, and
whether
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whether the plaintift’s wife was detained by virtue of any warrant
within the meaning of the ftatute. As to the defendant there is no
doubt but a conftable is within the a&, but I do not think this acion
well brought, For the woman was not in his cuftody by virtue of
any warrant ; what warrant there was, was only to bring her before
the juftice, and that was fully executed by fo doing; and the time
fhe ftaid at the conftable’s after that, was not by virtue of any war-
rant or commitment, but at her own confent and defire, to remain
under a voluntary cuftody : Neither is this a cafe within the mifchief
of the ftatute which was indefinite commitments. The plaintiff was
called. Then the defendant moved for treble cofts, being a confta-
ble. But the Chief Juftice would not certify, becaufe this cuftody
was not in execution of his office,

Tremain’s cafe. In Canc.

Infant. EING an infant, he went to Oxford, contrary to the orders of
his guardian, who would have him go to Cambridge. And the
court fent a meflenger, to carry him from Oxford to Cambridge.
And upon his returning to Oxford there went another, zam to carry
him to Cambridge, quam to keep him there.

Turner ver[. Trifby. At Guildhall.

What necef- ER Pratt, C. J. Neceflaries for an infant’s wifc are neceflaries
fa;;e:ttochafge for him ; but if provided in order for the marriage, he is not
in .

chargeable, though fhe ufes them.

The Eaft India Company wverf/. Atkins. In Canc’.

Where a man MR. Vernon pro defendente, in maintenance of the plea. This
fubmits to be bill is brought by the Eaff India company, for a difcovery of
examined as . .

o mateers @ private trade, fuggefted to have been carried on by the defendant
Whic;1 willbe and the other fupercargoes of the Stringer galley, which was fent
penal upon : . -

him, equity DY the company in the year 1715 upon a voyage from hence to
will not in-  Canton in China, and thence to return to England,

terpofe.

5. C. Comyns

147, They firft offer to waive the penaltics and forfeitures that he

might incur by fuch difcovery ; and then they ftrengthen themfelves
by a covenant entered into by the defendant, by which he obliges
himfelf to anf{wer to any bill to be brought againft him for any dif-
covery in any court of equity, and not to plead the alts of Parlia-
ment, which inflit thofe penalties and forfeitures,

5 - As
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As to their waiving all penalties and forfeitures which might be
incurred by the defendant by fuch difcovery, we apprehend it is not
in the power of the plaintiffs to indemnify us againft them. There-
fore I muft take notice what difcovery they pray.

They charge that the defendant and the other fupercargoes agreed
to receive on board feveral goods from the Thurflon galley : That
for that purpofe the Stringer and the Thurflon failed -together to the
Downs, where the Stringer took on board tuch goods as had been
agreed upon. That having fo done, they proceeded to Canfon, where
they in a private manner difpoled of thofe goods, and with the pro-
duce of them bought another cargo of goods, which they put on
board the Stringer : That they appointed the Thurflon pink to meet
them in their return; but failing in that defign they touched at Lz/~
bon, and there fent away feveral parcels of thefe private goods: And
other part was put on board the Succefs. And after all this they
met with the Lemmon at fea, on board which they put the remain-
der of the goods, and they were {ent to Holland.

We apprehend, if we are bound to anfwer this charge, we fhall
be fubject to all the penalties appointed by the act g 7. 3. which are gw. 5. c. 44.
lofs of the fhip, goods and double value ; and alfo of 6 Ann. againft ¢ Ana. <. 3.
breaking bulk. By the a&t g /. 3. three fourths of the forfeitures
are given to the company, and fo far as that goes perhaps they may
waive : But the other fourth and the fhip and the double value they
have no pretence of a right to, or power to waive, that being given
to the informer, Therefore to give fome colour to this offer, there
is an allegation in the bill, that the companyis become the infor-
mer, and fo they may waive the whole penalty.

To this it was objeted the laft time, that although it is alleged
that they have informed, yet it is not fet out where or when the
informed, or for what goods. If they would have enabled them-
felves as informers, they ought to have thewn the information, and
that it related to thefe goods, and thefe facts charged in the bill.
The plaintiffs were fo confcious of that, when a perfon on behalf
of the defendant went, in order to have a fight of the information,
and to fee whether the company had a power to make fuch an offer,
he was denied a fight of it. Therefore we think, that ought to be
haid out of the cafe, and by confequence their waiving the forfeiture
will go for nothing.

As to the penalties in 6 Aun. againft breaking bulk, by which it
is enalted, that all goods to beladen in the Eaff Indies fhall he
brought to fome port of Greof Britain, and there unladen, and

Vor. I. X x fold
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fold by the company at a publick fale by inch of candle: The pe-
nalty is forfeiture of the value of the goods, one moiety to the
crown, the other to the informer or feizor. And they do nat pre-
tend a title to that forfeiture.

They endeavoured to evade that act, by faying it refpeted the
company only, but not thofe that traded privately. But furely that
cannot be the intent of the a&, that when thofe who are licenced to
trade to the Eaft Indies are liable to thefe penalties, he that trades in,
a clandeftine manner (hall be in a better cafe. But to put that out
of difpute, upon reading the words 6 A»n. it is enalted, *“ That all
¢ goods which fhall be laden in the Egt Indies upon any thip or
¢ veffe] belonging to any of her majefty’s fubjeCts with intent to
““ be tranfported, fhall be brought to fome port of Great Britain,
““ and there be unloaden; upon pain of forfeiture of all fuch goods
“ one moiety to the queen, and the other to the informer.” So
that if the defendant thould be forced to make this difcovery, he
muft be liable to the forfeitures in that act, and the waiver of the
plaintiffs will not fave him harmlefs.

- Taking that to be fo, we apprehend we are in the common cafe,
that no court of equity will compel a defendant, to fet forth any
thing, that will {ubject him to penalties. But on the contrary a court
of equity relicves againft forfeitures. The plaintiffs being aware of
this, have infifted upon a covenant, they have got the defendant
into, that he would at his return to England, if required, anfwer
upon oath to fuch bill as fhould be ‘brought againft him for a
difcovery, and not demur or plead in bar: And the company
agree to waive the forfeitures, and accept of their damages, which
amount to go /. per cent. and are as much as the forfeitures,

- 'This is the firft of the kind that has come into a court of equity,
and if it fhould be admitted, may be of dangerous confequence. I
would obferve, that we are not plaintiffs to be relieved againft this
covenant, though the manner of obtaining it is extraordinary. After
thefe gentlemen had been taken into the company’s fervice, and had
prepared every thing for their voyage; then they muft execute this
covenant, or elfe be difcharged. 'Thefe are hard terms to be
upon any man, but it is what the company has pradifed. Then
they are alfo to contralt, upon what terms they are to receive their
wages ; and though they go upon a trading voyage from port to
port, and deliver their loading; yet there is a covenant, that if the
thip mifcarries in her return, they are to lofe their wages, This
covenant, as often as it has been brought in queftion, has been fet
afide.
~

¥ The
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The next thing I would obferve is, the confideration given to
thefe people for entering into this covenant, which is an undertaking
on the company’s part, that they fhall not be fubject to any forfei-
tures or penalties. That feems to be the confideration. But that is
an undertaking, which the company cannot pretend to make good.
And then the covenant is without confideration.

Befides, if the plaintiffs are to have any benefit of this covenant
in a court of equity, it muft be by praying a fpecifick performance
of it. And there is always a difference taken, between a circumftance
of fraud in order to fet afide a covenant, and where there is room
to decree a fpecifick performance of it,

It is objeCted, that a man may waive any benefit the law gives
him, and enter into an agreement for that purpofe. To this I an-
fwer, Thofe agreements have always been ill looked upon in a court
of equity. Where a man gives a mortgage on his eftate, with a
covenant not to bring a bill to redeem ; it cannot be pretended, but
that notwithftanding fuch covenant, he may bring his bill, and the
court will decree a redemption. Nay though he confirms it with an
cath, for fo far Mr. Stiffead went as to take an oath from the
mortgagor, and yet in that cafe the court decreed a redemption.
Where a man borrows money upon a mortgage, and covenants that
if he doth not pay the intereft yearly, fuch intereft fhall carry in-
tereft ; this feems to be a reafonable compenfation to the party,
for being difappointed of the receipt of his intereft. And yet a
court of equity will relieve againft fuch a covenant. Though the
party that enters into thofe covenants, may be faid as much to
forfeit or waive the benefit of a court of equity, as we have done in
this cafe.

We apprehend the covenant to be of an extraordinary nature. It
is, that a man fhall not make part of his defence. That when he
comes before the court, he fhall not fet forth the truth of his cafe.
Indeed in a covenant to fuffer a common recovery, there is an agree-
ment what defence the parties fhall make ; but was it ever known
in a court of equity, that a covenant to ftrip a man of his defence
was allowed ? If you can abridge a man of one part of his defence,
why not of the whole? If this is good, it may be carried further,
and you may have a covenant, that if a bill be brought, the defen-
dant thall appear and make default, and the bill be taken pro con-
Jeffo.  And that will be a new {tep, and it will concern a court of
equity to withftand all fuch attempts as this.

The
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The covenant is, that he fhall not plead the penalties and for-
feitures ; but what if he does plead? Is the court to pafs over that
part, where he has pleaded them? Will the court upon an allega-
tion of fuch a covenant pafs over the merits of a caufe? No truly,
they will rather go into them, in abhorrence of fuch a practice,

We cannot apprehend of what weight this covenant is in a court
of equity. We do not know what a court of equity has to do with
a covenant, unlefs it be executory; there a man may come to have
a fpecifick performance of it: But can they pray a fpecifick per-
formance of this covenant? He has covenanted, he will not plead,
and yet he has pleaded. Is there any thing executory in this?
They may take what advantage they can of this covenant at law,
but a court of equity will add no weight to it, efpecially when it is
to fubje&t a man to a penalty, contrary to the bufinefs and intent
of a court of equity, which is to relieve againft penalties and for-
feitures.

The rule in equity, that no defendant fhall be compelled to fub-
je& himfelf to penaltics and forfeitures, is founded on natural right
and juftice. It is a rule that has been obferved inviolably without
exception till this attempt, Therefore as we cannot be acquitted
by the company from thefe forfeitures, it would be a monftrous
thing for a court of equity to make us liable to them; and the ra-
ther in this cafe, becaufe it is making a ftrain, upon an allegation of
the company, and barely upon an apprehenfion that they have been
injured by the defendants. Whereas it appears by the pleadings,
that they never had a better voyage or more profitable return, for
they made zoo /. per cent. profit.

They furmife, that the goods put on board the Stringer galley
by the defendants were of great value, and that their tonnage would
amount to a great {um; whereas it appeared upon the furvey,
when the fhip arrived in the river, that fhe was full loaden with
the company’s goods. So that their whole complaint feems to be
conjeCtural and groundlefs, and has no oath to fupport it: Or if
there was any real ground for it, the plaintiffs may have their re-
medy at law. We do not come into this court to be relieved
againft this covenant ; but for the plaintiffs to take from us our law-
ful defence, and thereby to fubjet us to forfeitures and penalties,
there is no-ground for it; and therefore we hope our plea fhall be
allowed. :

Sir Thomas Powys contra. In order to remove the prejudice which
the defendants have endeavoured to bring the company under, by
3 repre-
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reprefenting them as impofing or requiring a very extraordinary co-
venant from them, I would oblerve, thav the alt g #. 3. has efta-
‘blithed an oath to be taken by members of the company, that they
will not {end to the Eaft-Indies any goods for their private account,
contrary to that a&. So that we are upon an a& of Parliament,
and the covenants the company takes from their fupercargoes; is in
purfuance and execution of that act; and there is nothing charged
in this bill but what is forbidden by that a&t; for we afk them, Did
not you carry more goods than the company allowed ? Did you not
when you went out make an agreement with the Thurflon galley,
that fhe thould at high fea lay on board fuch and fuch goods? And
fo go on with the feveral parts of the fraud.

Now as to the outward voyage, the a& of Parliament infli®s no
‘penalty, and only forbids all other perfons, except fuch as by that
act may trade, their fervants or agents. 'The defendants are the
agents of thofe perfons who may trade thither, and not within the
defeription of thofe who are by that a&t fubjeCed to penalties for
exporting goods to the Eaft-Indies. Therefore as to the outward
voyage, they are not within any of the penalties of that act.

But fuppofe thefe men fhould not be taken (with refpe@ to thefe
tranfaCtions) to be agents to the company, but to be perfons within
the act; yet by this act three fourths of the foifeitures are given to
the company, and the other fourth to the informer; and the com-
pany having become informers are intitled to it: And it is fo charged
in the bill, that no information having been brought by any other
perfon for the forfeitures, the company have preferred one in the
Exchequer,

If that be fo, we have three fourths by the a&, and the other
fourth as informers, and {o may waive all the forfeitures. And
then we are in the common cafe of a man that fues for tithes, he
may waive the forfeiture, and bring a bill for a difcovery. So a
‘man may waive the penalties in the ftatute and have a difcovery
what timber has been cut.  We therefore apprehend, that as to the
outward bound voyage we have a right to call them to an account
and if fo, they muft anfwer a great part of our cafe, which is all
the tranfactions relating to this fraud, from the time of their enter-
ing into our fervice, till their return, And yet the plea is general,
and covers the whole, as well the outward as the home bound
voyage.

The home voyage falls under another confideration. For the
ftatute 6 Annae taking notice, that there had been great frauds in
breaking” bulk, it provides that thofe who: offend in that manner

‘Vor. I, Yy thall
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fhall forfeit the thip and goods; one moiety to the informer, and
the other moiety to the crown. And that ftands upon the point
of the covenant that has been {poken to, whether a man may not

agree, that he will not cammit a fraud.

As to the cafe of a mortgage, it is in its own nature redeemable,
and a covenant contrary to the nature of it fhall not be allowed.
But may not a man covenant that he will not difturb a purchafer ?
This covenant is only to prevent a fraud, and detect it if com-

mitted.

And this agreement is upon a good confideration, for it is the
foundation upon which the defendant is let into fo conﬁdelable a
profit.  The confideration of the covenant is, that the company
allows them thofe profits mentioned in the bill; {o that it is both a
lawful covenant, and for a valuable confideration,

Then it isa covenant that goes along with a truft, which no man
would put in another, without a power to come to the knowledge
how it is difcharged ; for thefe dealings lie in the knowledge of the
defendants only, and cannot come to the knowledge of the com-
pany, without a difcovery from the defendants. It is a truft to be
executed on board a fhip, and at fea; and therefore neceffary to be
guarded by fome reafonable provifion. It is not like a covenant to
have intereft upon intereft, for a man has a recompence by fimple
intereft.  And intereft upon intereft is what the law will not allow
of. But this covenant does not hinder any man of his right, but

nly prevents a fraud.

It is faid a man has a right to plead, but may not a man renounce
that right? He may in the cafe of tithes, and may not a man re-
nounce part of his defence? May nos 1 take a covenant, that a man
fhall give a judgment by default, and releafe of errors? And may
I not come into a court of equity and compel a performance of that
covenant? In the cafe of a covenant to fuffer a common recovery,
will not the court decree a performance ?

It is true, that in ordinary cafes a man has liberty to plead,
where he may be fubjeé‘ced to penalties. But then a man may
waive it. And it is agreeable to the known maxims, wolenti nom
JSit inmjuria, and confenfus tollit errorem. If a man w111 waive any
particular manner of defending himfelf, why may he not ?

The cafe is no more than this; I have made an agreement where-
by I am to be honeft, but I will alfo have an opportunity to get

more than I ought. I have made a contratt that is not conve-
5 nient
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nient for me to perform, it is fit for me to have the profit allowed
me by the company, but for me to perform my part of the cove-
nant is no ways convenient. That is to fay, I have played the
knave, and therefore it is not convenient for me to perform this
covenant, by difcovering in what manner.,

The queftion therefore is, which of the parties fhall fuffer. Shall
the company fuffer, who have performed their covenant? Shall they
be ftript, and the defendant go off with the profit ? or fhall the de-
fendant fuffer (if he calls it fo) for his own mifbehaviour, if he has
mifbehaved himfelf? I apprehend, that to take from us the means
of coming at a fatisfattion, 1s to take away the fatisfaction itfelf. He
that diffeifes me of the water that fhould come to my mill, dif-
feifes me of my mill.

The covenant is, that they fhall not trade, and if they do, the
company fhall have fo much per ton, and fo much damages, which
comes to go /. per cenf. and this is faid to be an extravagant re-
compence. Now they fay, they have made 200 /. per cent. profit
for the company ; and if fo, no doubt but they have made as good
profit for themfelves; and all the company is to have is but g2/
per cent. and they carry off the reft.

They fay we may take our remedy at law. But the very cove-
nant is, that we fhall have a fatisfa@ion in this court. If we were
to go to law, how counld we recover there? How could we prove
what goods they carried out? Let us but have a difcovery of that
here, and the meafure of the damages is already fettled between wus.
And this is the very point that was in view, when the covenant
was made ; that if they carried out any {fuch goods, they thould
make fuch a recompence as was agreed upon. And nothing has
happened fince the covenant, to alter the nature of it, as fome
times it falls out.

It is very confiderable, that this thing fhould be fettled between
us; for if this plea thould ftand, it may be the overthrowing the act
of Parliament and the company too. As for what they fay, that
it is a new thing; it is quite otherwife, it is the conftant article
they make with all their fupercargoes.

Parker Lord Chancellor. As to the offer made by the bill, to
waive penalties and forfeitures ; though it is faid that the company
have informed in the court of Exchequer, yet they have not fet
forth the term wherein the information was made, nor the partica-
lars for which the information was. But the defendant is to take
their words, that there is fuch an information, without knowing

where
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where to go to the record. Where a man fets forth, he is intitled
to penaltics as informer, and waives them; he ought not only to
fay that he has informed, but to fet it out, fo that it may appear to
the court, that he has done fo. Like pleading a former fuit de-
pending, it muft be pleaded fo, that it may appear to the court, of
what term it is, and that it is for the {fame caufe.

There is another point, which I think the plea does not cover;
for though the defendant is charged to be concerned in thofe fa&s,
yet it is laid in the disjunétive, that the defendants or fome of
them : He might have faid, that he did not know that any other
of the defendants had done any of thofe things: and if they had
done them, and he was to have a fhare with them; yet if they
only did them, they only would be fubject to the penalties.

As to the main point, this covenant is to be confidered as relatin
to a matter which muft in a great mcafure lie in the defendant’
knowledge. Therefore it is impoflible for the plaintiffs to hope for
a fatisfaction, if they cannot get a difcovery. They may come to
the knowledge of fome things, but it is morally impoffible they
thould come to know all; without a difcovery of the defendant.

In the next place, if the defendant has been guilty of a fraud, it
is a prejudice to the plaintiffs, and the defendant ought to make a
recompence, by reafon of that truft they put in him, and by means
whereof he had the opportunity of doing that wrong. Therefore from
the nature of the truft, and the difficulty for the plaintiffs to come at
the knowledge of thefe tranfactions, it is reafonable they fhould
‘have a difcovery.

But if this covenant is againft law, it muft not take place. It is
{aid it is againft the nature of a covenant, to reftrain a court of
juftice, and to ftrip a man of his defence.

I think it is not a covenant to reftrain the court from doing
juftice, but to enable the court to do it. It is a covenant, that the
truth of the cafe, and the whole cafe, fhall be laid before the court,
There is a great deal of difference in the nature of the defence, upon
an anfwer, or upon a plea: The plea is not a defence to the juftice
of the caufe, but to the inquiry ; that the defendant may keep back
part of the truth from the court. Therefore it is not like the cafe
of a covenant not to bring a bill to redeem, for a mortgage is an
eftate made to a perfon on condition to be void on payment. If the
money be not paid, the eftate is abfolute at law; but the bufinefs
of a court of equityis, to let him in to redeem. A covenant to
the contrary doth not alter the nature of the fecurity ;. it ftill con-
’ 2 tinues
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tinues a fecurity for money as it was before, and is in its own na-
ture redeemable. Such a covenant is to reftrain a court from doing
what is right and equitable, and is therefore void.

What is the defence in this cafe ? It is, that the defendant is not
bound to difcover what will fubje¢t him to a penalty. It is infift-
ing, that the plaintiffs have no right to demand that difcovery. It
is a negative privilege, that is allowed by the law, that a man
may if he pleafe refufe to difcover a matter that will fubjet him to
penalties ; 1t is only a privilege, not a npatural right, for then he
would fhake that natural right whenever he thought fit to make
fuch difcovery. If a man will waive fuch a privilege, furely he
may ; it is not a thing prohibited by the law. But the reafon why
he 1s not obliged to difcover, is a want of right in the other party
to oblige him to it. But if he will make a difcovery he may, nor
is any rule of juftice or natural right broke by it. Is it unjuft, that
the whole cafe fhould be laid before the court? If the party has
not done any thing contrary to his daty, an anfwer can do him no
harm ; and why fhould not this court carry it fo fur, when there o
can be no prejudice, unlefs the party is a knave? And if he be gi‘:‘iim;djc
one, fhall a court of equity prote€t him ¢ I am (fays he) {o fair in in the cafe of
the matter, that I will give you a right to examine me. The fend- the South-
ing them to law would be to no purpofe, for the damages are to be 2€a§§£{f::g
meafured by the goods carried out, and without a difcovery there is Mich. 1723.
no knowing the guantum. The plea muft be over-ruled, and the Yhich fee in

Abr. Eq. Caf.
defendants muft anfwer, 8. !

Dominus Rex wer[. Inhabitantes Civitatis Norwici,

B Nformation for not repairing three publick bridges called Harford The king by
bridges, lying within the county of the city of Norwich, leading ig:;tﬁ:;?“
from the market-crofs to Ipfwich; and fets out that they are out of the boundaries
repair, and that it cannot be found that any perfon or body politick OBf '}Cil?’*
is bound by tenure or otherwife to repair them, and therefore the C(;nCL;rr::t
inhabitants of the county of the city are bound by the ftatute : not- jurifdiction
withftanding which they have not repaired them, but fuffer them to Jih the fef
continue in decay. repairing

bridges.
Facob Robins and Samuel Fremoult, two of the inhabitants of #he
city and county of the city, come in the name of all the inhabitants
of the city, and plead Not guilty. Then the record takes notice by
way of fuggeftion, that the queftion is between the citizens of Noy-
wich and the inhabitants .of the county of Norfo/k, and they being,
interefted, there can be no indifferent trial had there, and Suffo/é be-
Vor. L Zz ing
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ing the next county, the venire is awarded thither: And at the trial
the jury find this {pecial verdict.

That the city of Norwich is an ancient city, and has been time
out of mind a county of itfelf, diftin& from the county of NorfolZ.
That the three bridges were at the time of making the ftatute 22
H. 8. ¢. 5. within the county of Norfolt, and not within the county
of the city of Norwich. That Philip and Mary, 1 April, fecond
of their reign, reciting the many inconveniencies which had hap-
pened by not knowing the true bounds and limits of the county of
the city, fevered fuch an extent of ground from the county of Nos-
Jfolk, and annexed it to the city. That the three bridges are within
the annexed boundaries, which are made to extend ujgue ad Harford
bridge, which is the fartheft of the three. That they are publick
brldges and no particular perfon bound to repair them. That they
are out of repair: But whether the inhabitants of the county of the
city are bound to repair them, is the doubt of the jury, upen which
they pray the advice of the court. Ez fi, &e.

Reynolds Serjeant pro rege made three points. 1. Whether the
king can make a county of a city, or enlarge the boundaries of a
prefcriptive city, and make the enlargements parcel of it. 2. Ad-
mitting he may, whether the enlarged part fhall be confidered as
parcel of the old city, fo as to charge them with repairing within
the 22 H. 8. 3. Whether in this cafe the fartheft bridge be within
the bounds of the enlargements,

1. As to the firft queftion, there is no doubt, but that the king
may enlarge the boundaries of any city. Moft of the cities of
England are inftances of the execution of fuch a power, and it has
been generally done by charter, which was efteemed fufficient, ‘with-
out an a& of Parliament. This city of Norwich was {fo made at
one time or other, for in Bradley’s Treatife of Cities and Boroughs
it is mentioned as a borough, and part of the county of Norfo/k.
Henry the feventh made Chefler a county of itfelf, as appears by

4 Inff. 215. 4 Co. 33. a.

2. Taking it then, that the king can enlarge any city, the next
queftion is, where the charge of repairing bridges within fuch en-
largement lies. The flatute lays no abfolute charge, till the bridges
are in decay; fo that when the ftatute was made though thefe
bridges were within the county of Norfolk, yet as they were not in
decay, the flatute had no operation upon them, before they were
annexed to the city of Norwich. If an hundred were to be made
at this day, the ftatute of hue and cry would take place within it.
So the prerogative of the king in collating to a benefice void by the

2 ] promo-
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promotion of the incumbent to a bithoprick extends to a new cre-

p - . % . <. X
ated parith, as was refolved in Dr. Birchs cate in Shower, where
there are many Inftances of this mature.

3. The third point is, whether one of the bridges be within the
annexed bounds ; the words are wfgue ad pontem de Harford ad exte-
#iorem partem rivi; and that will take it in.  There is a great dif-
ference, where ufgue ad is ufed to terminate a way, and where it is
only ufed as a mark or defignation of any confpicaous place. Cal-
win in his Lexicon Jfuridicum, {ays w/que ad 1s fometimes inclyfionis

2077,

It is cbjected, that the defendants having pleaded the general iffue,
cocld give nothing 1n evidence, but that the bridges are in repair;
and therefore that the trial {hould have been in Norfolk. To this
1 anfwer, that generally it is fo, as 2 Lev. 112. 1 S7d. 140. 1 Keb,
498. 1 Moed. 112, 3 Keb. 301. becaufe prima facie the inhabi-
tants are chargeable; and if they would difcharge themfelves, they
muft do it by fpecial pleading, and not upon the general iffue, for
the charge on the inhabitants is a common law charge, 2 Inff. 7o1.
1 Ven, 256. Buat thefe defendants were not chargeable de communi
Jjure, but the county of Norjolk was; fo that they are not obliged
to find out who ought to repair, as they are when prima facie the
charge lies upon them. They might conteft the right with the
county of Norfolk upon the general iffue (as indeed they did) and

b ‘ . T
therefore it was proper to carry it into Suffoik, the next county,

Vaugh. 303. 2 Roll. Abr. 576. Cro. Eliz. 664. Godb. zzo.
Palm. 100.

Raby contra. This information is grounded upon the ftatute, now
the ftatute gives the jurifdiction to the feflions, and where a ftatute
prefcribes a particular method, that muft be followed. Cro. e,
643. 2 Roll. Rep. 398. 4 Med. 144. 2 Infl. 702, 704.

2. The city and county of the city muft be taken to be di-
ftin€t; and if fo, then the citizens only have appeared, for the ap-
pearance is 77z nomine omnium inbabitantium civie’ Norwic', and then
the iffue is not well joined. “

3. It is a mif-trial, It thould have been in Norfolk. That is
the next county, and intirely difinterefted ; for the only queftion on
this iflue is, whether the bridges be in repair, for that only can be
given in evidence on Not guiley. 1 Ven. 256, 1 Mod. 112. And
on the record it appears not to be a trial in the next county ; for
the wemre is awarded to Suffolk as ths next county, Norfolk ex-

cepted,
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cepted, and there the trial fhould have been. 1 Inf. 123, 1
1 Roll. Rep. 28. Dy.279. 2 Roll. Abr. 596, 597.

I agree, the king may annex land to a city or county in point of
jurifdiGtion, but not in point of charge; for as to that it ftill conti-
nues parcel of the old county. Ufgue ad is exclufive of one of the
bridges.  As if I prefcribe for common afque ad Michaelmas-day, 1
have no right of common upon Michaehnas-day.

Reynolds replied. The charge to repair is at common law, and
upon that this information is founded. The ftatute gives a concur-
rent, but not an exclufive jurifdiction, for here are no negative
words, nor is this a new offence made by the ftatute, and upon
thofe grounds it is that the cafes went. As to the fault in the ap-
pearance, which was defigned as a trick, the inhabitants of the city
and of the county of the city are all one, for they are commenfu-
rate. It is abfurd to fay the 1ur11d1&xon of the county fhall be
abridged in point of intereft, and not in point of charge. = The city
has the land annexed to them et tranfit cum onere,

C. J. They who are not chargeable of common right, may dif-
charge themfelves upon Not guilty : and if fo, the trial was well in
Suffolk. If they could only give reparation in evidence, then it
ought to have been in Norfolk. There 1s no doubt but the infor-
mation lies in this cafe; and as to the appearance, we may take
them to be the fame perfons. It feems to me that the fartheft
bridge is included, for it extends ad exteriorem partem rivi. There
is nothing in that notion about diftinguithing between jurifdiction
and charge, for certainly both muft go together.

Eyre J. inclined, that the trial was right in Sufolk, upon the
diftinction taken by Reynolds., Sed adjournatur to be further argued,
And at another day,

Recve pro rege. Firft exception: That no information lies in
B. R. becaufe the 22 H. 8. gives the jurifdi®ion to four juftices.
Cro. Fac. 643. 2 Roll. Rep. 398. 4 Mod. 144. Anfwer. I agree
thofe cafes, for there the ftatute makes a new offence, and chalks
out a particular method ; but this was an offence at common law,
and the ftatute does not give an exclufive, but only a concurrent
jurifdiction.  Here are no negative words, though if there were,
it has been held that negative words fhall not take away the Juuf-
diction of this court. 1 87d. 359. 2 Keb. 340. 11 Co. 64,

Second
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Second exception. They fay this cannot be taken to be an infor-
mation at common law, becaufe it lays, that the defendants debent
reparare virtute, &c. and concludes contra formam flatuti. An-
fwer. Such a conclufion will not make it an information upon
the flatute; for nothing is here alleged, but what the common
law faid before; and fo it has been refolved Cro. E/. 148. Cro. Car,
340. 2 Roll. Abr.82. pl. 6. If a ftatute thould add circumftances
to a common law offence, yet the indi¢tment need not conclude
contra formam flatuti. 1 Ven. 13. 18id.409. 2 Keb. 479,

Third exception. The information is againft the inhabitants of the
county of the city, and the appearance for thofe of the city only.
Anfwer. Throughout the whole record the inhabitants of the city
and county of the city are taken notice of to be the fame. The
bounds of the city and county of the city are generally the fame.
1 Roll. Abr. 803. pl. 6.

Thefe are all the exceptions taken to the information and pro-
ceedings. I come now to the fpecial verdi€t, upon which two
points have been raifed.

1. Whether thefe bridges are within the annexed boundaries, for
the defendants fay that ufque being terminus ad quem, and a, termi-
nus a quo, all the bridges are excluded. There can be no difpute
but that two of the bridges are included. The queftion turns upon
the third, ufque ad pontem de Harford ad exteriorem partem rivi :
This ufgue ad is only ufed to thew the circumference, for the other
words take in the river. Now if it be taken exclufively, then the
whole breadth of the bridge all round muft be excluded : Words
have been taken inclufively according to the fubject matter. g Co, 7, 4 Toft 122,
103, 111. 6 Co. 62, 67. 1 /Ven.292. 3 Keb. 594. 3 Leon. 211.
The bridges were only mentioned as notorious places.

2. They fay here is a miftrial, for on Not guilty the defendants
could give nothing in evidence, but that the bridges are in repair,
and therefore the trial (hould have been in Norfolk. Anfwer. De-
fendants by not denying our fuggeftion, have admitted the queftion
to be, whether the city or county ought to repair. The cafes cited
of the other fide are only, that the perfon chargeable de commun:
Jure thall not give evidence, that another is bound ratione tenurae,
but that is not our cafe. If a parith be indiCted for not repairing
a highway, you muft prove it to be a highway, that it lies within
the parith, and that it is out of repair; and if there be a failure in
either of thefe, the defendants muft be acquitted. 9 H. 6. 62,
Bro. General iffue 52, 53, 94. 34 H.6. 43. Show. 270.

Vor. I, Aaa Bran-



182

Eafter Term ¢§ Geo.

The general
ilue goes to
the fituation
as well as re-
pair of bridges
where the
charge is of
common
right.

Brantbwayte Serjeant contra. 1 fhall fpeak only to the point of
the miftrial, and upon the information,

As to the firft: No admifflion of the parties can alter the law.
It muft appear to the court, that the queftion is of fuch a nature,
as to draw the trial out of thc proper county. 2 Cro. 597. Hardr.
311. Here the only queftion is, whether the city of Norwich is
bound to repair, for they cannot throw it any where elfe, without

fpecial pleading. 3 Keb, 301. 1 Mod. 112. 3 Keb. 370. 2 Roll.
Abr. 597. pl. 1

Secondly, I agree the information would have laid as at:common
law, if that method had been purfued; but here they make it a
ftatute offence, and therefore they ought to have purfued the ftatute
remedy.

The whole court were unanimous for the King upon all the
points, but the miftrial. As to which the C. J. Powys and Eyre
were of opinion, it was well in Swuffolk : For the quefhon naturally
arifes, whether the bridges are in Norfolk or Naruzc/a, and the re-
fult of that 1s, that elther the one or the other is bound to repair;
and Not guilty puts all in iffue: There was no other way to make
this appear upon record, but by fuggeftion; which not being de-
nied, it is as well as if it had appeared by fpecial pleading. And
it {hall not be in the power of the defendants, to difappoint the
King of a proper trial, by their refufing to plead fpecially.  For-
*e/cw J. contra, thOUéht the right ought not to be tried in this 1ﬁ‘ueg
£t fic ad]owmzz‘azr

The caufe came now to be {poke to upon the fingle point of the
miftrial,

Chefbyre Serjeant pro rege. The defendants in this cafe might put
us to prove, in what county thefe bridges lie; and then the right of
repair is a confequence, wherefore the mll is right in Suﬁal/z
They could not fafely plead the fpecial matter, becaufe it will a-
mount to the general iflue, and fo be demurrable. 54 H. 6. 28,
43.  Bro. iffue 53. 18 H 6. 21.  Fitzh. attion fur flat. 4,
19 H. 8. 9. 2 Roll. Zbr. 683. The defendants might have proved
thefe to be private bridges on Not guilty. 1 Pen. 256, The refo-
lution of the cafe of the King v. Inbab. Hornfey was contrary to
the opinion of o/t C.]J. in Show. 270. for Evre, Dolbin and
Gregory dented the ciflinétion, though the reporter takes no notice
of it.  DNlich. 877 1. Rex v. Inbab. Irefon. 'The reafon of this
fuzgeftion was to prevent delay, and is therefore to be favoured,
3 lice

p)
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fince it hinders the defendant from challenging. If he confefles (as
he has done here) the truth of the fuggeftion ; then he is eftopped :
If he denies it, that denial is entered of record, and after that he
fhall never come and allege that matter as a fault. There is no
other way to come at the truth of this fact, but by putting him to
confefs or deny it, for it is not a matter iffuable, Trz. per pais 140.
Plow.74. 0. 10 H. 6. 54. 14H. 6.2. Nient dedire amounts to a
confeflion, though it does not go on, fore verwn concedit, as {fome
of the entries are: This confeffion is as much an eftoppel, as in
Salk. 310. where an executor fuffered judgment by default, and
then was eftopped to fay he had no affets,

Pengelly Serjeant contra. The matter of this fuggeftion does not
warrant the award of the wenire into Sujfolk. It is not averred the
county of Norfolk is concerned, but only by way of conclufion,
ideoque, which is not fupported by the premiffes. T agree the
fituation might have been contefted at the triul. The court might
have refufed this fuggeftion, as was done in Delme’s cafe.  So
2 Roll. Abr. 597. pl. 1. 1f the jury had come out of Norfolk, we
could not have challenged the array. Hard. 311. Cafe for di-
fturbing the plaintiff in taking the profits of a Judge of the fheriff’s
court in London : On Not guilty, 1t was fuggefted, that the office
was grantable by the mayor and aldermen, and prayed the wvenire
to the next county. But Hale C. J. refufed to award it, becaufe it
did not appear by neceflary colleGtion from the record, that the title
of the mayor and aldermen to fill up this place would come in
queftion. Though the fituation gay come in queftion, yet that
does not determine the right 5 for the defendants will be acquitted
without trying the right, fo that is not a matter within the extent
of this fuggeftion. Befides, this is of a matter of law, whereas
fuggeftions fhould be of matters of fact only. Co. Ent. g9, 6o.
2 Roll. Abr. 597. p1.8. 1 Ven. §8, go. Quo warranto 28. Nient
dedire alone is not a confeffion.  Cro. Jac. 547. Dy, 367. pl. 40.

C. J. Since it is admitted, the fituation may come in qucftion ;
that will by way of confequence determine the other point, who
ought to repair ; and therefore the trial could not be in Norfolk. 1
take mient dedire to be as much a confeflion, as cognovit actioncm.
The matter of law in the fuggeftion arifes neceffarily out of the
matter of fact, and without it, would not be compleat. To which
Powys J. agreed. Et per Eyre J. On Not guilty, the defendant
may controvert cvery thing the profecator is bound to prove. He
is bound to prove, where the bridges lie, and therefore Norfolk
was an improper county. If a man would difcharge himfelf upon
a particolar account, he muft plead it fpecially ; but not where

the
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the common right is his defence. If a man is charged to repair
ratione tenurae, he may throw it upon the parith by the general
iffie. The fame fuggeftion was made in Sir Richard Onflow’s cafe,
and no exception taken. There is judgment entered in that cafe
of Hornfey, Paf. 2 W. & M. rot. 31. and in the debate, as I find
in my notes, Holt C. J. faid, the defendants might thew it not to
be a highway.

Forteftue J. thought, parcel or not parcel, could not be given in
evidence on Not guilty: For 1 Mod. 112. Hale C. ]. faid, Not
guilty goes only to the repair or not; fo that as to all other que-
ftions the defendant muft plead fpecially. And Parker C. J. held
fo, Mich. 10 Ann. There being three Judges to one, Judicium

pro rege.

Trinity
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5 Georgii Regis. In B. R.

Sir John Pratt, Knt. Lord Chief Fuftice.

Jir Littleton Powys, Kunt.

Jir Robert Eyre, Kunt. Fuftices.

Jir John Forteicue Aland, Kn:.

Nicholas Lechmere, Efquire, Attorney
General.

Sir William Thompfon, Kut. Solicitor
General.

Dominus Rex werf. Nixon.

which had been exhibited by rule of court: Eyre J. obfer- 2 be

) . , . vafhed on
ving, that fuch informations are amendable. 187d. 152, 54. S otion, And
held o by
Holt C. J. Hil. 8W. 3. Rex v. Gregory; and he affirmed, the information in Foantair’s cale, 1 Sid. 152.
was denied to be quathed.,

"'-'i:‘\HE court refufed to quath an information upon motion, Information

Dominus Rex wverf. Jones.

HE defendant having treated the procefs of the court con- Attachment
1 ~ch ¢ ; inft hi ith abfolute on
temptuouily, an atFac ment went again 1m,_w1t out a £ motion,
rule to thew caufe, (according to Sa/k. 84.) and there being intima- and therif or-
tions that he relied on the affiftance of his fellow workmen to refcue d;}?d to take
him, the court fent for the ftheriff of Middlefex into court, and %"
ordered him to take a {ufficient force.

Vor, I, Bbb Between
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Certificate
concludes the
parith that
gives it as to
all faéts there-
m mentioned.

Between the Parifhes of New Windfor azd White Waltham,
OHN Piffey, being legally fettled in the parith of White Wal-

tham, where he had lived two years with a woman who was
reputed his wife, went with a certificate from White Waltham, own-
ing them as man and wife, into the parith of New Windfor, where
they had fix children. Then the man dies, and the woman fwear-
ing they had never been married, the juftices adjudge the children
to be baftards, and fettled in New Windfor where they were born.,

Reeve moved to quath the order, becaufe the evidence of the
mother ought not to be admitted, and becanfe the certificate was
conclufive to the parith of White Waltham, to fay they were not
man and wife. For as no parifth can refufe a certificate-man, there-
fore whatever is the import of that certificate muft be binding, elfe

it would be hard to get rid of fuch people.

Yorke contra. It is a rule, that baftards are fettled where born
and I believe it will not be pretended, that the baftard of a certifi-
cate-man can be fent back with him. But the only queftion will
be, whether the legitimacy of the marriage could come in queftion
at the feffions.  As to the exception about the mother’s evidence, 1
take it not to be material in this court, what evidence the feflions
went upon.  If the juftices give an infufficient reafon for their ad-
judication, yet that is no ground to quath the order. Their adju-
dication, that fuch a place is the place of the laft legal fettlement, is
conclufive to this court, though they thew in the face of the order
an a& which in law will not gain a fettlement ; for they, and they
only, are judges of the falt, and this court only declares the law
arifing from that fa&. If a jury finds not only the fadt, but the
evidence of it; yet you put the evidence out of the cafe, without
determining whether it be fufficient or not, and adjudge upon the
faét only. The mother’s evidence is good, for fhe is a ftranger

guoad the parifh.  Salk. 478.

As to the certificate, that cannot enure by eftoppel as a deed.
The feffions are guaf a jury, and not bound by eftoppels. 4 Co.
53. 6. Salk. 276. Adjournatur ; and the laft day of the term the

Chief Juftice delivered the opinion of the court.

C.]. We are all of opinion, that the certificate is conclufive to
the parith of White Waltham, and they are not to be admitted to
difpute the validity of the marriage, and therefore the fix children,

being actually chargeable to New Windfor, muft be fent back to
White
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White Waltham. There is no doubt but the baftard of a certificate- Baﬁ%fd of a
man is fettled in the place of his birth, for he is not fuch an iflue e
as will follow the fettlement of his father or mother, neither is he where born.
bis or her child within the intention of the ftatute, {o as to be fent ?jﬁ‘ %3:?&.

back with the parent. 15 Geo. z.

Dominus Rex verf. Corrock.

Ndi@&ment for not repairing a highway, which the defendant S;:fﬁcient to
was obliged to do ratione tenurae of a certain houfe, which in foarreg;:r:n::_

another place is mentioned to be the manfion-houfe of the de- sione tenurae,
fendant. without fuae.

Yorke objected, that by 5 H. 7. 3. it appears that the occupier
and not the owner is chargeable to repairs of the highway, and
therefore the indiGtment thould have been ratione tenurae fuae, for
it may be this houfe is let to another, and cited Noy 93. Lat. 206.

Et per curiam, (upon confideration) There is no neceffity to lay
it fo, for ratione temurae implies it to be fuch a tenure, as makes
him chargeable. And fo it was held 1 Ven. 331. Rex v. Fanfbaw,
which is entered Mich. 29 Car. 2. 7ot. 12. There he was charged
ratione tenurae guoruﬂda/n terrarum et tenementorum, and the ex-
ception was taken, for want of fuorum, and the indi@ment held
well enough. But if it were neceflary to fay fiae, we think it is
implicitly averred, by calling it afterwards his manfion-houfe; fo
quacungue via data, the indictment is well enough,

Argyle wverf. Hunt.

IBEL in the fpiritual court for the word whore, which upon No probibi-

the face of the libel appeared to have been fpoken in London, i’e‘r’]‘l:f‘:hroﬁ“‘!;

and after fentence Cordet moved for a prohibition, becaufe the de- word ,w/,gr%

fect of jurifdiCtion appeared in the libel itfelf, and the court will appears to be

judicially take notice of the cuftom of London, where an action lies f};;f{e in Lon-

for the word whore. Show. 301, 331. 1 Roll. Abr. 550. 2 Rell.

Abr.69. 1 Lev. 116.  Sty. 69. 1 1Inff. 96. 6.  Ketelbey contra.
It is now too late, and it fhould have been pleaded below. Lutw.
1023. Ef per curiam, The rule is, that you fhall never allege
matter debors the libel as a ground for a prohibition after fentence,
but the foundation of our granting it muft arife out of the libel itfelf
in defe&t of jurifdition. And if there be a defe@ of juri{diion
appearing in the libel, then the party never comes too late, for the
fentence and all other proceedings arc a mere nullity. But where
5 the
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tor, no cofts.

What judg-
ment may be
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toto, and what
in part only.

the {piritual court has an original jurifdition, which is to be taken
from them upon account of fome matter arifing in the fuit, as for
defet of trial; there after fentence the party fhall never have a pro-
hibition, becaufe he himfelf has acquiefced in their manner of trial,
which is a waiver of the benefit of a common law trial. It is true,
thefe words appear to be {poke in London, but how does the cuftom
of London appear to us? There is nothing of that in the libel, and
though we have fuch a private knowledge of it, that upon motion
we do not put the party to produce an afhidavit, becaufe the
other fide never difputes it; yet we cannot judicially take notice of
it, and if any body will infift on an affidavit, we muft have it in
every cafe. It was never known, that the court judicially takes
notice of private cuftoms, but they are always fpecially returned.
Mich. g Ann. Stone v. Fowler. There was a prefcription for the
parifhioners to repair the fences of the church-yard, and after fen-
tence they came and fuggefted, that the reCtor was bound to thofe
repairs, and that the fpiritual court, in as much as the prefcription
was not admitted, had no power to proceed;-but the court held
they came too late after fentence. A prohibition was denied.

Bellew werf. Aylmer.

N a ftire facias againft an executor, execution was awarded,

and then the record went on with a confideratum ef etiam, that
the plaintiff fhould have cofts. It was admitted, that the § &
9 W. 3. ¢. 10. which gives cofts on a fiire facias, does not extend
to executors, and therefore the judgment for cofts was erroneous.
But then it came to be the queftion, whether the court fhould re-
verfe the whole judgment, or only guoad the cofts. And Fazakerley
for the executor infifted to have it reverfed 77 fofo, for that it was
one intire judgment, on which they could not have feveral execu-
tions. Cro. El. 162. There were damages given to the crown in a
quare impedit, and the judgment reverfed 7z fofo. So is 1 Leon.
149. Allen 74. If one defendant dies, and judgment is againft
all; it muft be intirely reverfed. 1 Roll. Abr.77s. pl. 2. 2 Keb.

696. 1 Roll. Abr. 775. pl. 4. 1 Ven. 27, 39. Cro. Car. 471,
Salk. 24.

Reeve contra. 1f the record had ftopped at the awarding of exe-
cation, no doubt but all would have been well enough. And then
when it goes on with a confideratum eft etiam, that is a diftin& in-
dependent judgment, and may be reverfed without affecting the
other. If part of the words laid are not acionable, and feveral
damages are given, judgment fhall be reverfed in part only. Hob. 6.,
(/ed wide Salk. 24. that cafe denied for law.) 2 Cro. 343. Moor

2 708,
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208. Cro. El. 538. 1 agree the cafe in Hob. is denied in 2 Cro. 424.
But the reafon on which it was denied doth not impeach the autho-
rity of it as to my prefent purpofe in this cale, where there are two
different judgments. 1 Roll. Abr. 776. pl. 7. 5 Co. 58, As to the
cafe Salk. 24. my report differs from it, for I took the damages to
be feveral, but he reports them to be entire.

Per Curiam : Confideratum eff etiam does not disjoin it at all, If fzf:"‘;sjw
a man declares for two ten pounds, it is the fame thing whether the
judgment be entire for 20 /. or feveral, for each 10 /. Adjournatur.

And Hil. 7 Geo. without farther argument it was reverfed as to
cofts, and atlirmed pro reﬁduo, on the authority of Green v. Waller, Lill. Ent.
Hil. 15 W. 3. rot. zo. and adjudged in B. R. Trin. 2 Ann, on error 233
out of Ireland : It was reverfed as to cofts, and affirmed as to the

reft.

Dominus Rex wverf. Inhabitantes de South-Marflon.

HE order run, < Whereas ¥. Charlwood and his wife s In orders of

““ come into your parith endeavouring to {ettle themfelves removal it is

¢ contrary to | d are likely to become charoeable : Thefe are "o ey
contrary to law, and are likely to bec chargeable : efe are o fay, the

‘% therefore to require you, to convey the faid Charfwood and his party is come

““ wife from your {aid parith to the parith of 4. &¢.” into the parif,

Martin moved to quath the order, for the incertainty whether
the hufband or wife came into the parifh, it being in the fingular,
when it thould have been in the plural number; and cited Sa/Z, 122.
where an order of two juftices was doth, and quathed. T7in. 11
Ann. Regina v, Ingham, tnfultum fecit againft two defendants, and
held ill. 2 Keb. 1.

Hufley contra. The fingular number will ferve for hufband and
wife, though for no others, The cafe of an indi¢tment will not
govern this, for that is always conftrued firictly, but thcfe have a
liberal conftru&ion, Nor is the cafe in Salkeld av all applicable, for
there the fault was in the adjudication itfelf, but here it is only in
the complaint, I fee no more neceflity to thew them in the parith,
than there is to fay did not take 10/, per annum, or ferve a parifh
office which is never required. But if it be neceflary, it appears
{ufhciently upon the whole order. It is faid, endeavouring to fettle
themfelves, and that they are likely to become chargeable, and then they
are ordered to be removed from the parith. Ef per Pratt, C. J. 1 do
ot think it neceflary to fhew theycame in, but only an endeavour
to fettle ; for that may be where the party never came in, as the cafe

Vor. L Ccc of
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of children born in one parith, when the fettlement of the parent
is in another. But if it were neceflary, it is implicitly fet forth,
which in the complaint is fufficient. To which Powys and Eyre
Juttices agreed. Ez per Fortefcue J. The only two things requifite
for the juftices to adjudge, is the place of the laft legal fettlement,
and that the party is likely to become chargeable. And thefe muft
be pofitive, though as to the complaint it is well enough to take it
by implication. This is not falle grammar, as doth was in Weft's
cafe, for it is common for Lat:n authors to put the fingular num-
ter, where there are two rominative cafes. Horace fays Detur
nobis locus, bora. 1f it were neceflary to ftrain a point, we might
refer 75 to the hufband, and then the wife will follow of courfe. Ths
order was confirmed.

Dominus Rex wverf. Munden.

RDER, reciting that Munden had a good fortune with his

wife, and that her mother was poor, therefore he is ordered
to provide for her. And in maintenance of the order 1 Bujf. e——
and 2 Bulff. 345. Styles 283. were cited. Et per Pratt, C. ].
On confideration, we are all of opinion, that the fon-in-law is not
bound, either within the words or intent of the ftatute, which pro-
vides only for natural parents. By the law of nature a man was
bound to take care of his own father and mother ; but there being
no temporal obligation to enforce that law of nature, it was found
neceflary to eftablith it by a¢t of Parliament, and that can be ex-
tended no farther than the law of nature went before, and the law
of nature does not reach to this cafe. As to the cafe in 1 Bulft. it is
plain the word zof was left out only by miftake, for the fenfe of
the claufe leads you to read it nof obliged, and befides the judges
were divided. The cafe indeed in 2 Bu/ff. is an authority in point
as far as it will go, but that is no judicial authority, only a cafe
at a judge’s chamber. The fame was alfo faid sdizer in the cafe of
The Queen v. Fane, Pafch. 1o Ann. but it never came judicially be-
fore the whole court till now. And therefore as it is res integra,
we are of opinion the order muft be quathed.

Dominus Rex wver/. Gill & al’.

Ndi¢tment for throwing down fkins into a man’s yard, which
| was a publick way, per guod another man’s eye was beat out.
On the evidence it appeared, the wind took the fkin, and blew it
out of the way, and fo the damage happened. The Chief Juftice
remembered the cafe of the hoy (anfe 128.) and that in Hob. 134.

I whete
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where in exercifing, one foldier wounded another, and a cafe in the
year book, of a man lopping a tree, where the bough was blown
at a diftance and killed a man. And in the principal cafe the de-
fendants were acquitted.

The Attorney General werf. Ellifton et al. In Scaccario.

SCIRE Jacias on a bond conditioned to tranfport coffee, and not If the Pieat;
reland it. The defendant as to part pleaded the ftatute of equity f:rnf)aflii{gz}e;
of Hen. 8. That he did not tranfport the coffee, becanle when it itis enough
was in the {hip, one of the officers of the cuftoms came on board for the plain-
. ’ . . tiff in all cafes,
and feized the coffee, and carried it back to Lowdom : That when pyt tha of
it was cleared, he continued the voyage, till he met with a tempeft, ?r;{afwa]r]d, to
in which both fhip and coffee were loft. And as to the refidue of 207 ™%
the coffee, he pleaded it was never relanded. The attorney general 33H.8.c. 39
replies, that the feizure was, becaufe the coffee was unfhipped with §: 31
an intent to be relanded ; and on a traverfe of this they are at iffue,

and it 1s found with the king.

It was moved in arreft of judgment, that here was an immaterial
iflue, for the bond being only not to reland, the replication only
difclofes evidence of an intent to reland, which is not fufficient to
fubject him to the penalty. On the other fide it was faid, that the
plea had admitted a non-performance, by offering an excufe; and
then it was fufficient to meet the plea, and falfify the excufe, in all
cafes (that of an award only excepted) for there indeed, if the de-
fendant pleads nul agard fait, the plaintiff muft not only thew an
award, but he muft go farther and affign a breach. Se/é. 138. But
in no other cafe is he obliged to do more, than falfify the defendant’s
plea. And of this opinion was the court, and judgment was given
for the plaintiff.

Windmil wverf. Cutting.

P ER Curiam : An attorney of C. B. who is altually in the cuf- Drivilege 4

tody of the marfhal of this court, fhall never be fuffered to pl.eﬁi.ag;,e}‘:e‘e
plead his privilege. 2 Rofl. Abr. 232. For there is a great difference
between an actual, and fuppofed cuftody. 1Salk. 1. Ef per For-
fefcue J. As to the plea that a man is a clerk of one of the protho-
notaries of (. B. I have looked a litile into it, and find the old way
of pleading was, that they were employed in ingrofling of records,
affidentes in curia, and the like. Rafl. 473.6. 34 H. 6. 15. And
fo in this court of late years an affidavit has been required to that
cffect, Cooke v. Latimer, Read v. Chambers, and the cafe of one
Weorthington
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Forthington 11 Ann. In the cafe of Bczker V. wamdoﬂ Mich. 10

Clift 57 2.
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W. 3. in C. B. rot. 360. a clerk pleaded, that he ought to be fued
by bill, and not by original, but the court held the contrary, and
that attornies only have that privilege,

Anderfon wverf. Buckton,

Refpafs for the entry of difeafed cattle into the plaintiff’s clofe,
per quod the plaintifi”s cattle were infeGted.  Not guilty plead-
ed, and a verdict for the plaintiff for 20+,

It was moved, to allow the plaintiff his full cofts, upon the ac-
count of the fpecial damages alleged and put in iffue, and which
would have fubfifted of itfelf as a diftiné caufe of a&ion, and the
plaintiff ought not to be punithed for joining it with the trefpafs,
to avoid vexation. And Cro, Car. 163, 307. 3 Mod. 39. 2 Ven. 48.
Cro. Car. 141.  Ray. 487. were cited.

On the other fide it was infifted,that though here is matter of ag-
gravation laid, yet it is ftill to be confidered as an alion of trefpais,
in which there is a recovery under 405. And matter alleged only
by way of aggravation cannot intitle the plaintiff to full cofts,

2 Ven. 48. Salk. 642,

The Chief Juftice, Powys and Forteftue Juftices, were for full
cofts, becanfe the confequential damage is a matter for which the
Dlamth might have had a diftinct fatlsfa&mn And they likened iz
to the cafe of an altion of battery, per quod confortium of the wife,
or fervitium of the fervant amifiz, which for that reafon are not
within the ftatute. The true diftin&ion is, where the matter al-
leged by way of aggravation will intitle the party to a diftinét fatife
faltion,  Afportation of trees may be a ground for a trover, but yet
may be laid as an aggravation in trefpals, and the plaintiff thall have
full cofts. If a man enters and chafes and kills my cattle, that is a
diftin¢t wrong, but yet may be joined as matter of aggravation. Sup-
pofe I have two clofes at a great diftance, and the fame water-courfe
running through both, I may allege the entry into one, per guod the
water was prevented from coming to the other, and there fhall
be foll cofts.

Eyre J. contra, Becaufe this recovery will not be pleadable to a
socetal action upon the cafe for the fpecial injury, guod caeteri ne-
gaverunt,  And the plaintiff had full cofts.

Dominus
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Dominus Rex wer/. Kinner{ley and Moore.

Nformation, fetting forth, that the defendants Kiumerfley and Confpiracy
Moore, being evil difpofed perfons, in order to extort money ’;i{mbui 1::3,
from my Lord Sunderland, did confpire together to charge my overt act, and
Lord with endeavouring to commit fodomy with the faid Moore ; lf,glg be con-
and that. in execution of this confpiracy tbey did in the prefence ,:eni ’ﬁé‘l’l B
and hearing of feveral perfons falfly and malicioufly accufe my Lord, given againtt
that he conatus fuit rem veneream babere with the defendant Mogre, himbeforethe

S . Y trial of the
and fo to commit fodomy. The defendant Kinnerfley only ap- other.
pears, and pleads to iffue, and is found guilty, and now feveral

exceptions were taken in arreft of judgment,

Branthwayte Serjeant. The nature of the offence muft appear
upon the record, for by that only the court muft judge, and the
offence muft be particularly and certainly alleged.  Conatus fuit is
incertain, for it might only be an act of the mind, which before it
was put in execution was fupprefled by reafon. 1 Ro/l. Rep. ~q.
2 Bulft. 276. In an ation for words, per quod maritagium amifit,
the plaintff declared, that whereas he intendebat ef conatus fuit to
marry fuch a woman, the plaintiff {fpoke of him fuch words, per
quod, &c. and this was held to be incertain, and the judgment was
arrefted.

2. It thould appear upon the record, that the party accufed is in-
nocent ; for it is no crime to charge a guilty perfon with fuch an
offence. 'They fhould have averred, wbi revera et in fasto he non
conatus fuit to do the a& with which he was charged. Hut. 11,
49. In actions for a malicious profecution the plaintiff muft thew
the former a&ion to be determined, and how ; fo likewife he muft
fthew an acquittal upon an indi®tment. 1 Keb. 881.

3. To every confpiracy there muft be two perfons at leaft, where-
as here is only one brought in and found guilty. If hereafter the pigw. 111 b,
other fhould be found Not guilty, that will confequently be an ac- Poph. zo:.
quittal of Kinnerfley. 1f three be indited for a riot and an affault,
and one only found guilty, and the others acquitted ; this difcharges
them all, becaufe the riot is the foundation, and the affault only the
confequence. Salk. 593. And one perfon alone cannot be guilty
of committing a riot: So in this cafe one cannot be guilty of the
confpiracy, though he may of the overt ac, and yet the founda-~
tion (which is the confpiracy) being removed, the other part, which
is'only the confequence, falls of courfe.

Vor. I. Ddd Comyns.
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Hob. 267.
Salk. 13.

Comyns. Bare words are not a fufficient overt a&, without alleging
fometbing actually done towards putting the confpiracy in execution,
4 Co. 16.a. 1 Roll. Abr.110. p.6. ¢ Co. 56. 5. For if there be only
words, an action of fcandalum magnatum lies. If the charge on my
Lord was by courfe of law, then the defendants are juftified, ull it
is falfified in a legal manner, either by ignoramus or acquittal,
1 Roll. Abr. 113, 114. R. 2. And the court will not fuffer the
party accufed to bring his action, till he has manifefted his inno-
cence ; becaufe otherwife there mxght be contraditory judgments,
for the parties might be condemned in an action for that profecu-
tion, which they might afterwards efteblith, and then thofe two
judgments would be inconfiftent. 3 Keb. 799.

The offence with which my Lord is charged is no crime punifh-
able by our Law. For a bare endeavour (which is the moft that
is alleged) to do fuch an a&, is.not punifhable in the temporal
courts, And the only reafon why it is altionable, to fay of a
woman that fhe had a baftard is, becavfe the is pum(hable for it by
18 Eliz. ¢. 3. and 7 Fac. 1. c. 4. Poph. 36. nor is it actionable
then, unlefs it appears the parifh was charged. Sa/k. 694. So to
fay the keeps a bawdy-houfe, becaufe the common law punifhes
fuch a perfon. Cro. Car.329. And yet it is not aCtionable to call
a woman a bawd, which is only an offence cognizable in the fpiri-
tual court. 1 Ven. 53.

If Moore fhould die, be pardoned, or acquitted, how can the
other be guilty of a confpiracy ? Cro. El. 701. 1 Ven. 234. 3 Keb,
111. 1 Saund, 228. 2 Keb, 476. 1 Keb. 284. 1 Roll. Abr. 111,

?l. 5.

Adjournatur ; and at another day Reeve in anfwer to the objec-
tions argued :

1. As to the conatus being uncertain. This goes to their own
charge ; from which we could not vary, but were obliged to lay it
as we could prove it. We could not lay, that he faid my Lord
did the a&, when he only faid he endeavoured to do it. The
cafe in 1 Roll. Rep. 79. and 2 Bulff. 276. is not applicable to this,
There it was in the plaintiff’s power to have been more particular,
and the words were not actionable without a fpecial damage: He
thould have fhewn a treaty and communication between himfelf and
the lady, whereas he only fays he intended and went about to
marry her, and it does not fo much as appear the knew any thing
of the matter. In many cafes it is actionable to charge a man with
a bare attempt to do an unlawful a&t. Cro. E/L 6. You lay in

I wait
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wait irfending to -murder 4. you laid gunpowder under my win-
dow minding to burn my houfe. Cro. El 191. You agreed to hire
a man to kill me. 2 Lev. 205. 1 Ven. 323. In alions for words
the plaintiff may make his own cafe, but we were obliged to fol-
low the defendant, and lay the overt act as it was. If an indi&t-
ment be imperfeé’c, yet if it.be recited in an ation as it is, it will

be fufficient. 47 E. 3. 16, 17.

2. They obje@, here is no overt a&. Is not the affirmation one?
Surely it is. But if it be not, yet we infift there was no occafion
to lay any. The confpiracy is the gi# of the charge, and the other
only matter of aggravation, of which the defendant may be ac-
quitted, and found guilty of the confpiracy notwithftanding. 1 Ven,
304. 1 8id. 174. 1 Lev.125. So 1 Lev.62. 1 Keb. 203, 254,
A confpiracy to charge a man with being the father of a baftard
child was held well laid, without any overt alt. 27 AJ. pl. 44.
16 Aff. pl. 62. There were diffegences in opinion as to this matter
formerly, but now the law is fettled,

3. Say they, no judgment fhall be given againft Kiiner/ley, be-
caufe poffibly Moore may be acquitted, and that will be an acquittal
of both. This is arguing from what has not happened, and pro-
bably never will; for though Moore may have an opportunity to
acquit himfelf, and is not concluded by the verdi&t as Kinnerfley is;
yet as the matter now ftands Moore himfelf is found guilty, for the
Confplracy is found as it is laid, and therefore judgment may be
given againft one before the trial of the other. ~As 4 E. 3. 34. 0.
Bro. Confpiracy 21. 1 Ven.234. 3 Keb. 111. 24 E. 3. 73. a.
Paf. 7 Ann. B. R. Regina v. Herne. There the indi¢tment was that
he with A. et multis alits did confpire to accufe B. that be did at-
tempt to commit fodomy. The grand jury found the bill as to
Herne, with an ignoramus as to A. Herne was convicted, and then
it was moved in arreft of judgment, that there being an ignoramus
as to A. Herne could not be guilty of confpiring with him, But
the whole court over-ruled the exception, and faid it was fufficient,
being found that he cum multis alizs did confpire, and that it might
have been laid fo at firft ; and Herne was fined forty marks, and fet
in the pillory. My Lord C. J. of the Common Pleas, that now
is, was of counfel in that cafe; and he quoted a cafe where feveral
were indicted for a riot, cum multis aliis, two only were found
cuilty ; and it was objeted, that there muft be three to make a

riot ; but upon the cum multis alits judgment was given againft the
dcfendams

4. Another exception is, that we have not averred my Lord was
innocent of the fa&t charged upon him. It 1s exprefly laid, that
the
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the defendants did falfly charge, which could not be, if the accu-
{ation was true. Trin. 4 Ann. Regina v. Beft, Salk. 174, 376. in-
di¢tment fetting forth, that the defendants faljo confprraverunt to
charge 4. with being the father of a baftard child: On demurrer
the exception was, that there was no averment, that 4. was not the
father ; and upon great confideration and fearch of precedents, the
indi&tment was held good. A difference was taken in an indi¢tment
for perjury, where you muft aver the oath falfe; and alfo in actions
for a malicious profecution, where it muft appear the party was in-

nocent, to intitle him to damages. F.N. B.114, 115. Raf. 117.

¢. The laft exception is, that the offence charged is not punifh-
able in the temporal courts, We deny that. Attempts of this na-
ture have been punifhed, and fo have confpiracies to do a lawful
a&, which is ftronger than this cafe.

The whole court were unanimpus in over-ruling all the excep-
tions. And Powys J. quoted a cafe in Godb. where a man wes
punithed for an attempt to pick a pocket. And Eyre J. remembered
Captain Righy, who was pilloried for an attempt to commit {fodomy.
And he quoted Trin. 11 W. 3. Rex v. Sudbury & al’, where four
were indi¢ted for a riot, two found guilty, and the other two ac-
quitted ; and this was held to be a difcharge of them all, though it
had been otherwife if it had been laid cum multis aliis. And Hil
2 Ann. rof. 17. is a cale to the fame purpofe as the Queen and
Befl. Et per Fortefeue J. falfis allegantiis is in the commiffion of
over and terminer. And Holt C. J. held in Beff’s cafe, that an at-
tempt to do an act cognizable in the fpiritual court was punifhable
here. In foro confcientiae the attempt is equal with the execution
of it, and there is a great difference between being found Not
guilty, and not being found guilty.

Whereupon judgment was given for the King, and afterwards
the court proceceded to fentence, and told the defendant, nothing
but his being a clergyman prote¢ted him from a corporal punith-
ment. They fined him goo/ a year’s imprifonment, and to find
fureties for his good behaviour for feven years.

In Eaffer term, 5 Geo. Moore was convicted and fentenced to
ftand in the pillory, fuffer a year’s imprifonment, and to find fure-
ties for feven years,

And this term Kinnerfley, on affidavits of his being indifpofed,
moved the court that he might be admitted to the benefit of the
rules. Sed per curiam, We never do it for one in execution, which

~ differs
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differs from the cafe of perfons committed for high treafon, who
have been bailed on account of illnefs,

Wraight wver[. Kicchingman.

RROR e C. B. of an award of execution in afczrefczczczs upon Matter which
recognizance of bail, reciting that the defendants in Hilary term kst}f’;‘;ﬁz’:ﬂl
3 Geo. coram 7zz/i‘zz‘mrzzs de C. B manuceperunt et uterque €orum of the prin-
manucepit pro Rickards Welbourn in 106 /. Upon condition, that if Clpai] or
he fhould happen to be condemned in a certain plea of debt upon E'eegn;lezg‘:d
demand for g3/ at the {uit of Kifchingman and his wife, then the to the fiire
faid Welbourn thould pay and fatisfy the faid 53 /. and all damages, facias s not
or render his body in execution of that judgment. And then the e,,§r after
Jeire facias fets forth, that Jices the faid Kitchingman and his wife re- executiona-
covered the faid 53 / debt and 15/. for damages, yet the faid Welbourn gaﬁ{def&
never rendered his body in execution of the faid judgment, or fatif- , Mod. 306.
fied the faid debt and damages. Upon a fiire feci returned, there is
judgment by default, and execution awarded. The defendants aflign
for error, that the plamtlﬁE in Hil. 3 Geo. optulerunt fe againft the
faid Welbourn de placito tranfzreffionis acetiam in quodan placito de-
biti fupra demand’ §3 I upon which procefs iffued againft him, re-
turnable 7z offabis purificationis: at which day the defendants cn-
tered into recognizance for his paying the debt or rendering his body :
And that the plaintiffs did not within two terms, according to the
courfe of the court, declare againft the faid Welbourn in placito
praed’, whereby the recognizance was difcharged: But farther they
fay, that the plaintiffs in T7rinity term following caufed him to be
fummoned into the faid court to anfwer them in a plea of debt for
53 /. and obtained judgment thereupon, and that fuch judgment
was had upon thofe proceedings, and not in that action wherein
the defendants became bail ; but notwithftanding this, the award of
execution is grounded upon the judgment in that collateral actiom
The other errors affigned are, that the Juftices of C. B, had ne
power to take any recognizance in this form, and that there is a dii-
continuance, and feveral variances between the reccgnizance itfelf
and the recital of it in the fi7re facias. The defendants verify their
affignment of errors, by procuring the recognizance entered with a
placita of Hilary term, and the other proceedings with a placita of
Trinity term, to be fent up by certiorari, with a certificate that there
are no continuances from Hilary to Trinity term.  And in nullo of:
errat’ pleaded.

Strange pro quer’ in errore, Before I enter into the debate of our
exceptions, I muft beg leave to obferve, that as this record ftands,
the fat of our affignment of errors muft be taken to be as we have

Vor. L. Eee alleged
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alleged it; for we have not only verified it by the return of the cerz7o-
rar: (which is the proper trial in thefe cafes) but the other fide have
come into it, by pleading in nullo ¢ff erratum, which is a confeflion
of the matter of fatt, and ferves to put the law arifing from that
fact in iflue before the court: itis in effect to fay, I agree the pro-
ceedings were in the manner you mention, but notwithﬁanding this,
I infift they are regular; they are not erroneous.  So is 1 Ve, 252,

18id. 147.

I thall at prefent omit obferving what thofe facs are, which ftand
admitted upon this record, but fhall make ufe of that obfervation,
as occafion fhall require, in fpeaking diftinctly to each exception,

Our exceptions are of two forts. 1. Such as go to the form; and
2. To the foundation of this fecire facias.

Thofe which refpect the form are, either {uch as arife vpon the
face of the writ itfelf, or by comparifon of it with the other parts

of the record.

The exception I take to the writ itfelf is, that the breach is not
well affigned, for they only fay, that [icet fuch recovery againft the
principal, yet he never rendered bis body in executione judicii prae-
dief’, which ties it up to a particular kind of render, and has not
left it at large to any render which would be a good difcharge of
the recognizance, And therefore though I muft admit, he did not
render himfelf in execution of that judgment; yet if I can fhew,
that notwithftanding what the plaintiffs have alleged, the condition
of this recognizance may have been performed ; then I {hall be well
juftified in faying, the breach is not well affigned.

A render may be either before or after judgment, and it may hap-
pen, that though either of thefe will difcharge the bail, yet neither
of them may be a render in execution of that judgment. It is plain,
the firft cannot: There cannot be a render in execution of a judg-
ment, when as yet there is no judgment ; but 'yet it will not be de-
nied, but that a render before judgment is a good difcharge of the
bail, for the intent of the condition is anfwered, inafmuch as the
party is forth coming, and the other may have his bedy as a fatif-

- . o’
faction for the debt when recovered.

And as there may be a render before, fo likewife after judg-
ment, and yet not in execution of that judgment, For fuppofe
the bail bring the principal into court, and leave him there, and
the plaintiff rcfufes (as by law he may) to take him in execution
I belicve no body will fay this is a render in execution of that

3 ' judgment,
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judgment, and yet there is no doubt but this is a good difcharge of
the bail; for it amounts to a performance of the condition: And
in this cafe the entry is not, that he was rendered 722 executione ju-
dicii, but in exomeratione manucaptor’. And if the plaintiff will
not pray him in execution, the confequence of that is, that he
muoft be difcharged. So is Hob. 210. Walby v. Canning.

Since therefore it appears, there are more ways than one to per-
form the condition of this recognizance, I need not cite many cafes
to prove, that the faying the principal did not render in one parti-
cular manner, will not amount to an averment that he did not
render at all.  If a man is bound to go to York or Lancafler by fuch
a time (where according to Sir Rowland Heyward’s cafe, 2 Co. 33,
he being the party agent, has his election to go to which he pleaies)
it would be infufficient to fay he did not go to York, becaufe though
that be true, yet he may have performed the condition by going to
Lancafter within the time: And for this the book of 21 Ed. 3.
29. b. is an authority, where both parts of the disjunctive are pof-
fible (as in the cafe T now put) though it was otherwife refolved
there in the principal cafe, becaufe it appeared that one part of the
condition was become impo(ﬁble by the a& of God, and therefore
as to that there was no occafion to take any notice in affigning the
breach. If I covenant to do an a& by myfelf or my afligns, the
breach muft be in the disjunctive, fo as to take in both ways by
either of which that act might be done. So is Cre. Eliz. 348.
Salk. 139,

The fame exception was taken about two years fince in the cafe
of Read v. Fenamie, but I cannot fay it received any judicial opinion.
The court did feem to come into it, and the plaintiffs difcovering
their opinion, would not ftand another argument, but applied below
and got it amended.

The next exceptions to the writ are fuch as arife by comparifon
of it with the other parts of the record, from which it varies in fe-
veral inftances. I forbear to mention them all, but fhall rely upon
thofe which I apprehend to be moft material. But before 1 do this I
muft obferve, that we are in the cafe of a defcription of a record, which
the court requires to be made ftrictly, and more ftrictly where the
fuit is founded upon that record, than where it is only defcribed in
a writ of error, in order to remove it out of one court into another,
And there will follow no inconvenience, if the cecurt in thefe cafes
ties up the party to an exact defcrlpuon becaufe if he be but care-
ful, he may do it with the utmoft exatnefs, and it is his own laches
if he miftakes.

The
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The firft variance is, that in the writ it is faid, the defendants
manuceperunt et uterque esrum manucepit pro Richardo Welbourn in
106 /. whereas the. recognizancp runs, that they recognomersz et uter-

- que corum recognovit fe debere ez/dem the plaintiffs 7z 106 /. Now

the words manucapio and recognofco are of different fignifications :
The latter indeed does import a being bound in a fum, and there-
fore i1s properly ufed in thefe cafes; but manucapio was never taken
in that fenfe : It fignifies a receiving another into cuftody, of which
the ufual expreflion is, quod traditur in ballium. There is a great
difference between recognovit fe debere fo much, and manucepit in
fo much : For recognovit fe debere creates a duty to the party, and
is an immediate lien ; but manucepit pro 7. S. is no lien as to the
plaintiff in the ation, no more than to any body elfe. It may as
well refer to the court who delivers out the party, and thereupon
he undertakes to the court that the party is forth coming. It is
not manucepit to the plaintiff for fuch a one, but manucepit gene-
rally, wkich form may be proper to be ufed in this court, where
the bail is not bound in a fam certain, but the guantum left intirely
uncertain till judgment; whereas 7z C. B. where the fum is men-
tioned, and thereby reduced to a certainty, they ufe the ftrongeft
words to bind the party, fo as to make it a certain duty depending
only upon a condition fubfequent. And in this cafe I muft fubmit,
whether it is not releafable by the word debts, as a bond is before
it hecomes due, becaufe it is debitum in pme/erzfz quamors folvern-
dun in futuro, according to Co. Litt. 292. a. But according to
Hoe's cafe, 5 Co. the word debts will not releafe a recognizance of
bail entered into in this court, becaufe there is no certain duty
created at the time of entering into it.

The next variance is, that the writ runs, guas quidem 106 1.
sidem the bail recognoverunt de terris et catallis fuis fieri, whereas
the record is woluerunt et concefferunt, which are the proper words
in that place, for though recognofio be proper to fignify they bound
themfelves in that fum, yet .concedo is always ufed when they
come to defcribe in what manner the parties agree it thall be levied.
They recogzm/czmz‘ fé debere fo much money, which they concedunt
thall be levied in fuch a manner.

The other inflances of variance are, where the writ contains
more than is in the record. And to thefe I would premife a di-
ftinéion, which I have often heard laid down in this court, and
that is, where records exceed, and where they do not come up to
the defcription: Where they exceed the defcription, it will be well
enough, for every excefs implies a fullnefs, and if there be a full
anfwer to the defcription it is as much as is required ; but it is

2 otherwife,



Trinity Term § Geo. 201

otherwife, where the record does not come up to the defcription,
according to the cafes fo often cited of late of Rogers v. Lloyd and
Alffon v. Lucan. In one the writ of error contained an addition,
which was not in the record, and for that variance it was quathed ;
but in the other, where the writ had omitted the addition, the re-
cord was held to be well removed.

And if the crouding in an unneceffary defcription in a writ of
error, to which the record does not anfwer, will for that reafon
vitiate it; I may argue a fortior: in the cafe of a frire facias,
which is in the nature of an aétion; for there the court is ftricter
than in writs of error, in requiring an exact defcription, becaufe
otherwife the party might bring two actions, the one varying from,
and the other agreeing with the record.

The firft variance is, that by the fiire facias the defendants were
to forfeit the money, if the principal thould happen iz aliguo mods
defaltam facere ; but there is not a word of this in the recognizance
itfelf.

Another variance is, that in the writ the defendants are made to
undertake, that if the principal be condemned in that a&ion, or
judgment be given for the plaintiffs, that then he fhall pay. In
the record it is only that if judgment be given for the plaintiffs,
without any mention of being condemned. ' '

In one he is to render damages in curia affidenda feu aliquo modo
adjudicanda, but the recognizance is only for damages in curia adju-
dicanda, without any mention of the words aflidenda feu aliquo modo.

" Tt will perhaps be faid, that thefe variances are not to be regard-
ed, becaufe they do not alter the fenfe. But that will be no anfwer
at all.  In Dr. Drake’s cale, Salk. 660. the word nor was put in-
ftead of #o¢, but it was not in a place where it influenced the fenfe
one way or the other, and yet the court held it a fatal variance, for
it was the careleflnefs of the party: And Powe/ J. faid, that in all
cafes where the party had a record or other matter by which he
might make an exat defcription ; in fuch cafe every variance was
fatal.  That if the court once gave into folutions of thofe va-
riances, they would never know where to ftop; and for my part
fays he, whilft T keep up to the fettled rules, I look upon myfelf
as lying in harbour, and therefore I will never confent to fet out to
{ea again.  Mich. 2 Ann. in B. R. Chetley v. Wood, there the re- Salk. ¢6a,
cognizance was defcribed as taken in court, and upon nul tiel re. 659
cord, it appeared to have been taken at juftice Neville's chamber,
and by him delivered into court ; and it was adjudged that the plain-
- Vor. 1, Fff tff
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tiff had failed of his record: and yet in as much as the recogni-
zance took its effet from the inrolment, it might not be improper
in 2 legal fenfe to fay it was taken in court; but becaufe the fact
was otherwife, the court held them to defcribe it according to the
fa&k, and not according to the operation of law.

I have now done with what I had to offer in relation to the
form of this writ, and fhall therefore in the next place proceed to
thew, that it is defeftive in point of foundation ; that it has iffued
without lawful warrant, without any foundation at all. 1. In re-
fpect of a defet in the procefs by which the principal was brought
into court, and upon which it appears the recognizance was taken,
2. In regard the recovery againft the principal, upon which this
Jeire facias is grounded, was in another attion than that wherein
we were bail. 3. Becavfe the plaintiffs did not declare within
two terms after appearance, according to the courfe of the court.
And 4. Becaufe the original caufe was never regularly continued in
court,

1. I fhall endeavour to fhew, that the procefs by which the prin=
cipal was brought into court, and upon which the capias iffued,
and the recognizance was taken, is a naughty procefs; and that,
becaufe two different adtions are joined in it, debt and trefpafs; it is
de placite tramfgreffionis acctiam de placito debifz ; which cannot be
joined together, for the procefs to bring in the party is different, in
debt by fummons, and in trefpafs by attachment. The one 15
founded upon a privity of contract created by the party or the law,
and furvives againft the executor; whereas the other is founded
upon a tort, and dies with the perfon. Befides, the fame plea will
not anfwer both, and for that reafon it has been held, that ajfump/it
and trover cannot be joined. 1 Pen. 366. Salk. 10, 1 Sid. 244.

If therefore the original, which is the ground of all, is faulty;
it follows, that whatever ftands upon that foundation muft fall with
it. Bat the recognizance derives its obligation from thence; and
therefore can have no force, when that is removed.

2. Bat if the court fhould be of opinion, notwithftanding this
exception, that the principal was well brought into court, and the
recognizance well taken ; yet I muft fubmit in the fecond place,
whether it does not appear, that the judgment upon which this
writ is grounded, was in another aCtion than that to which the bail
was given, which was in a plea of trefpafs with an agetiam da pla-
cifo debiti, whereas the judgment is in an action of debt upon a
bond, on the recovery in which action it is admitted by this re-
cord, that the feire facias is grounded, I am fenfible it would be

5 mif=
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mifpending tirre, for me who am counfel only for the bail, to g
into a long argument to prove, that the court of C. B. cannot upon
an originil 1n one fpecies of attion take any cognizance of an ac-
tion of another kind againft the principal : that court has no jurif~
di¢tion to hold plea in any cafe, but upon the King’s original writ
iflued out of Chancery, except in the cafe of perfons having the
privilege of that conrt, which is not pretended in this caufe. The
original is the commiffion to the court to hold plea between the
parties in the particular caufe defcribed in it, but gives no jurifdic-
tion to proceed in any other caufe though between the {ame par~
ties. But I do not apprehend, how the determination of that que-
ftion can have any influence in this cafe, {ince whatever effect it
may have as to the principal, yet it can never reach the bail, fo as
to fubject them in any other action than that wherein they were
bound; fo that I need only prove thefe to be different actions,
which cannot be taken to be the fame. And I apprehend, the
thing proves itfelf, for the court will never intend, that this action
of debt, wherein the defendant appears to be brought in by fum-
mons, can be grounded upon, or receive any fan&tion from an ori-
ginal, wherein debt and trefpafs are both joined. Thofe proceed-
ings muft be taken to have another foundation, viz. an original in
debt, and not to be grounded on one which will not warrant the
judgment, according to the cafe of Chapman v. Barnardifion, where
an original in trefpafs was held not to warrant a declaration in tro-
ver. So in 2 Ven. 153. in trefpafs the writ was recited to be guare
claufum fregiz et berbam ibidem crefcentem conculcavit et confumpfit,
but the declaration had omitted the claufum fregiz: (and fo has
the declaration in our cafe) and for this fanlt the judgment was ar-
refted after a verdi&t. So is Cro. E/. 329, 185. 1 do not cite thefe
cafes (as the immediate tendency of them is) to prove that the de-
claration fhall be held ill, becaufe it does not tally with the recital
of the writ, for I am fenfible the modern refolutions are, that in
order to overthrow the proceedings, they muft be compared with
the original itfelf upon a writ of error: but the ufe I would make
of them is, to fhew, that if the writ and the declaration do fo
vary, that will be caufe to reverfe the judgment. And from hence
I prefume an original in debt and trefpafs fhall never be taken as
the warrant for proceeding in debt only, fince the only effe@ of
fuch a prefumption will be, to overthrow thofe proceedings, which
it was introduced to fupport,

But further, we may fafely lay all this afide, and there s ne
occafion to make ufe of intendments in this cafe; fince it manifeftly
appears, that thefe are different altions; for by the record of the
recognizance the principal comes into court, and is let out upon bail
in Hilary term ; but the action wherein the recovery is, appears to

he
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be of Trinity term, for the placita is of that ferm, and in that
term it is recorded, that the principal fimmonitus fuit to an{wer
the plaintiffs ; fo that it is abfurd to fay, the recognizance of Hilary
term fhall extend to an action commenced two terms after, v72. in
Trinity term.

If therefore thefe are taken to be diftin& a&tions, it neceffarily
follows, that the defendants by becoming bail in one, made no
undertaking for the other; and though they would be liable to any
recovery in the acion to which they were bail, yet they were not
an{werable in any alion which muft proceed upon fome other
foundation ; and it is already admitted upon this record, that the
judgment with which they are charged, was in this collateral action.

But even admitting, that as to the principal this declaration in
debt was well delivered as a declaration by the by, (though that
cannot be after the term wherein bail is filed) yet what we infift
upon is, that as to us who are the bail, the plainuff is confined to
declare according to the procefs; for though there are two different
actions joined in it, yet both together make but one loguela, which
cannot be {plit: It muft be a recovery in iffa aétione to charge the
bail. And therefore where the plaintiff has declared for more than
in the procefs, that declaration has been taken to be one delivered
by the by. 3 Keb. 16. Mich. 3 Ann. Bovey v. Wheeler, and Salk.
102. And there is great reafon why the plaintiff thould not be
allowed to vary in the leaft as to the bail ; for I would for argument
fake fuppofe, that when the defendant comes into court, and finds
the plaintiff has done wrong in joining debt and trefpafs together in
the fame original ; thereupon he applies to his friends, and fhews
them the defe&t, how it is impoilible the plaintiff can ever fucceed
in that action; and upon that account he procures them to be his
bail, who would otherwife have refufed to ftand for him in a proper
action : I muft fubmit it, whether it would not be a hardfhip to
let the plaintiff charge the bail by delivering a declaration in debt
only, when perhaps he fet out wrong at the beginning with no
other view but by that means to get good bail to his a&ion. In
Yelv. 52. the recognizance was, that the principal thould upon eight
days warning appear to an action to be brought for fuch a debt, or
they (the bail) to pay the money : the breach was laid in not paying
fo much recovered againft the principal, without fhewing it to be an
ation wherein he had eight days warning : and for this fault the court
held it ill ; and Popham who gave the rule faid, that as to the plain-
tiff and defendant a voluntary appearance without eight days warning
fhould bind, for the defendant had f{ubmitted to it, ef wolent: non

fit injuria, but yet they could not by any agreement among them-

felves (ubject the bail in any other method of proceeding than was
I mentioned
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mentioned in the obligatory inftrument; fo that a voluntary appear-
ance fhould not bind them who became only an{fwerable for a com-
pulfory one.

3. But if the court fhould be of opinion, that the recognizance
was well taken as to that action wherein the principal is condemned ;
yet I take it, that the bail are difcharged, becaufe the plaintiffs did
not declare within two terms after appearuiice, according to the
courfe of the court, and as the 13 Car. 2. ¢. 2. requires, This is
the fa& which is admitted to us, and it will be no anfwer to fay,
that though the defendant mxght have refufed the declaration, and
figned a mon pros, yet if he accepts it, all will be well enough; be-
caufe his acceptance, which is an ef’coppei to himfelf, can rever have
that effeét againft us, who are his bail, for the fame reafon that the
at of the bail is no e{’coppel to him, accordmg to the cafe of Need-
bam v. Dewaivre in this court, Trin. 1 Geo. rof. 399. There the
defendant pleaded mifnomer in abatement, and the plaintiff replied
by way of eftoppel, that he had put in bail by the name in the de-
claration ; but the court held, that eftoppels arife againft a inan by
his own act, whereas this was the act of the bail. So is Sa/t. 3.
and the cafe I cited before out of Yelverton, where a voluntary ap-
pearance was held to bind the party, buat not the bail,

4. The laft branch of my exception to the foundation of this
Jfeire facias is a difcontinuance. For the appearance was in Hilary
term, fince which that aCtion has never been profecated, as appears
by the return of the certiorart, {o thatas to that action the principal
and bail were all out of court, and that caufe never regularly conti-
nued in court. It muft be obferved, that this objection in the man-
ner I now make it, muft take its rife from an opinion, that the pro-
ceedings in Trinify term have no connexion with, or dependance
upon thofe of Hilary term, I would now confider it in another
view, by fuppofing them to be in the fame ation, fo as to put it both
ways, either they were, or they were not; if they were, even then
there is a difcontinuance between Hilary and Trinity term. If they
were not, then the firft caufe has never been profecuted ; and as to

the fecond, the bail are not liable in that collateral aé&ion : So that
taking it cither way, it will appear, this /cire facias has iflued with-
out a proper foundation.

To recapitulate the {ubftance of what I have offered. Firft, we
fay the principal was never regularly in court, and confeqnently the
recognizance was vold. But if he was well brought into court,
and the recognizance well taken ; yet it will not fubJe& the bail to
that action wherein the plamuﬂs have recovered. And if it will
extend fo far, yet it appears, thg declaration was not delivered in

Vor. L. Ggg time,



206

Trinity Term § Geo.

time, nor that caufe ever regularly continued in court. But if the
court fhould be of opinion, this writ is good in point of founda-
tion, yet then we fay it is defective in point of form. The breach is
not well affigned, for the reafons I before mentioned. And laftly,
though none of thefe points thould be with us, yet the variances
are fatal. And therefore I pray, the award of exccution may be
reverfed.

Reeve contr. As to the exception to the breach ; we have affigned
it in the words of the condition, which are, that he fhall render
himf{elf 7z executione judicii. And though I muft admit the inftances
put, where this condition may be performed by a render which may
not be in execution of the judgment; yet no cafe can be fhewn,
where the plaintiff is obliged to affign the breach fo large as to ex-
clude all the different ways which may be conftrued a performance
within the intent, though not within the letter. In fuch a cafe the
party muft come and excufe himfelf, and the law, in favour of him
who perhaps has complied as far as was in his power, will allow that
excufe. A condition to re-enfeoff is performed by leafe and releafe ;
but yet it was never alleged, that the party did not make a releafe,
but only that he did not re-infeoff ; and if he did make a releafe,
that mult be thewn on the other fide. The precedents are as this
writ is.  Co. Ent. 616. Ojficina Br. 277, 297.

As to the variances, I fhall not enter into any debate whether they
are material or not; but what I rely upon is, that they ought to
have demanded oyer and taken advantage below. Now it is too late;
for the recognizance is not properly before the court, and they ought
not to have brought it up. And as to what is faid as to the effet
of in nullo eff erratum, 1 take it in this place to be a demurrer to
this part, which is immaterially affigned. I believe a deed or a bond
was never fent for up by a certiorar: in order to affign variances
between them and the declaration, but the proper way to have ad-
vantage of thofe variances is to pray oyer. This recognizance is in
the fame reafon with the bond or the deed, for it is the fpecialty
upon which the action is grounded.

As to the other objetions, which go to the judgment in the ori-
ginal action: The anfwer I give them is, that thefe defendants can-
not affign that for error, for the bail can affign no.matter which lies
properly in the mouth of the principal : they alone, or by joining
with the principal, cannot have error of that judgment. They can-
not aflign that no capias iffued againft the principal. 1 Ven. 38.
And this anfwer will ferve for the objection, that the declaration
was not delivered in time ; for they are fo far from having a power
to affign that for error, that in 2 Ven. 143. it was held, they could
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not fo much as plead it to the fcire facias. And every body knows,
that even matter which is pleadable to the frire facias, as a releafe,
cannot be taken advantage of after judgment in fecire facias, no not
by audita querela. F.N. B. 104. 1.

Strange replied. Our pleading over can never cure a defet in
their affigning the breach. In 1 Sid. 184. in trefpafs the plaintiff
had not alleged a pofleflion, and it was held, Not guilty did not
cure it. So in Butts's cafe, 7 Co. it is faid, pleading over fhall in
fome cafes help a defect in point of form, but in no cafe a defect in
point of fubftance. This cafe of a recognizance differs from that of
a bond, one is a matter of rccord, and the other 7z pazs, and it may
as well be brought up as the original is. But whether it was proper
to fend for it or not, is not now the queftion, fince they have ad~
mitted the fact to be as we have alleged it, and then put it in judg-
ment, whether upon that ftate of the cafe it be error in point of
law or not. It is as infufficient to aflign the breach in the words,
as it is to plead performance, which may beill. Laz. 16. The co-
venant was to deliver all his money, and held not fufficient to plead
he had delivered all. The general anfwer, that the bail fhall not
impeach the judgment againft the principal, will not go to my fe-
cond objection; for there I do not difpute the validity of the pro-
ceedings as between the parties, but only infift they are not binding
as to the bail. As in the cafe in Y2/verzon the bail did not overthrow
the judgment for want of eight days warning, but only made ufe of
that objection to excufe themfelves, without impeaching the pro-
ceedings guoad the principal.

C.J. Some of the exceptions would hold, if the party did not
come too late; and others, if they came out of the mouth of the
principal. But as they lie under both thofe difadvantages, in coming
too late, and from an improper perfon; 1 think they can have no
weight in this cafe. The objection to the breach ftrikes at the re-
cognizance itfelf, which is indeed but oddly penned. It fhould not
have been fo ftrait, for courts of juftice ought to take fuch as will
anfwer the effcct of the plaintiff’s demand. The effe¢t will be an-

fwered by a render, though not i executione judiciz, provided the
party be liable to be fo.

The others inclined to affirm. But it was put off to another day,
when Scerjeant Branthwayte pro quer’ in errore, argued, that the
breach is not well «fligned, becaufe they charge us with not doing
an act, which can or.y be the act of the plaintiff in the a&tion (7. e.)
the having him in exc.ution of the judgment. For all we can do,
15 to furrender him, fo as the other may have him in execution ;
but to furrender him in execution is not in our power, I agree it
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is a general rule, that the breach may be afligned in the words of
the condition; but it is with this exception, which goes to our
cafe, that where the natural performance of that condition i is what
the words themfelves do not import, there you muft leave the
words, and go to that which amounts to a performance within
the intent of the condition. A pleader is to go according to the
operation of law, and not the words of a deed. The grant of one
jointenant to another muft be pleaded 2s a releafe. 2 Saund. g7. As
to the precedents, they were as much in favour of the cafe of Chez-
ley v. Wood in Salk. 659. as they are in this cafe, but yet they had
no influence upon the court, becaufe they faid they were againft
law,

As to the variances, they were fo fully preft upon the former ar-
ogument, that I fhall not meddle with them; nor indeed is there
any occafion, for I do not find it is fo much as pretended, that
they are any ways to be folved. But the only thing I fhall apply
mylelf to is, to prove that we are not too late to have advantage of
them, which was objeted to us. I agree, no variance can be af-
figned between the bond and the declaration, upon a writ of error ;
and the reafon is, becaufe in judgment of law the bond which was
once in court is delivered out again to the party at the end of the
term.  But that reafon has no place in the cafe of a record, which
always remains in court. This court fends to inferior courts for
their records, and will adjudge upon them, though the party might
have had the fame advantage below. A man below may have gyer
of an original upon which the fezre facias is built. And for the
point, that he was not too late, he cited 2e/v. 218, Hob. 4. 2 Cro.

331I.

Reeve contra. After a frire feci returned, the party cannot have
advantage of what might have been pleaded Salk, 262, 264.
There is no difference between a record and a matter in pass, where
it is not part of the fame record, as this recognizance is not.
11 H. 4. 47.b. 1 Rell. Abr. 760. The defendants might have
had a writ of error fam in redditione judicii guam in adjudicatione
execuitionis ; and if upon a common writ of error the fame advan-
tage might Le had, what occafion was there to provide a fpecial
one? And 1S dlﬁ'exs widely from the cafe of an original, for that
is only part of the procefs: But this is like a note or a bond, the
ground and caufe of the adtion.

C. J. At prefent this recognizance is no part of the record. The
defendant by praying oyer, might have made it fo; and if the court
below had denied oyer, (which by the way they did) be would have
had the fame advaniage on a bill of exceptions. I am forry thole
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who were concerned below had not the courage to do it, for by
this means we are now to affirm a judgment, which if all the parts
of it were properly before us, we thould be bound to reverfe, and
by this artifice the juftice of this court is eluded.  Powys J. accord’.

Eyre J. In Trevivian v. Lawrence (which I was counfel in) the
judgment on which the feire facias was brought, was really of
another term than the recital mentioned ; and the court held, we
could have no advantage of it after a fczre Ject.

Adjournatur, to look into the cafe in ¥z/v. And the laft day of
the term the Chief Juftice faid, they had perufed the record, which
is Trin, g Fac. 1. rof. 305. and nothing is entered there, but the
award of execution, with a mark in the margin, that a writ of
error was allowed ; and whether the judgment was fetched up by a
certiorari, or by a fpecnal writ of error, does not appear in the report
(but they inclined it was by the latter) fo that cafe was of fmall au-
thority. The judgment of C. B. wa