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% U AM non utiles
B modo, fed necef-
7 {ariz plane fue-
.. % rint judiciorum
& caufarum Relationes
olim edite, facile vel ex
duobus hifce argumentis,
in aliorum magna -copia,
&quo Lectori conftare po-
teft: Primo quod Reges
noftri Edwardus videlicet
Ed. 3. Hen. 4. Hen. 3.
Hen. 6. Ed. 4. Rich. 3.
& Hen. n. prudentes qua-
tuor & doctos legum
Profeflores felegerint &
conftituer’, qui reveren-
difimorum Judicum fen-
tentias ac decreta man-
darent literis, tum ut fol-
verentur queftiones du-
biz ex opinionum difcre-
Part III.

O 1Y profitable and
8 neceflary the Re-
L. ports of the Fudg-

ments and Cafes in
Law publifbed in former
Ages bave been, may un-
to the learned Readery, by
thefe two Confiderations a-
mougft others evidently ap-
pear. Firft, that the Kings
of this Realm, that is to
fay, E. 3. H.4. H.j.
H.6. E.4. R.3. aud
H. v. did felett and ap-

1

point ¥ four difcreet and * Thefe four

learned Profeffors of Law

Opinions of the Reverend
Fudges, as well for refolv-
g of fuch Doubts and

(as in ab other Arts and
A2 Sciences

Reporrers 1
2 take to be
toreport the Tudgments and thofe whohave
fince been
nam’d Read.rs,
and elefted ©
that Office by
the refpe&iv:

Quefiions wherein there was lans of Court.
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Sciencesthere often falls ont,
Diverfity of Opinions, as al-
[0 for the true and genuine
Senfe and Conftrultion of
Juch Statutes and Acts of
Puariiaments as were from
Time te Time made and
enatted. o the End that
all the Fudges and Fuftices
11 all the [everal Parts of
theRcalmymight as it were,
w/th one Mouth in all Mens
Cufes pronousnce one and the
[ame Sentence; whofe lear-
ped Works are extant, and

Now Ten, by digefied into nine feveral

adding May~
navd’s Ed, 2.

Volumesy wherein if you ob-
[ferve the Unity and Confent
of fo many [everal FTudges
and Courts in [o many Suc-
ceffions of Agesy and the Co-
‘berence and Concordance of
fuch infinitey feveral, and
divers Cafes, (one as it were
with [weet Confent and A-
ity proving and approving
another) it may be queflio-
ned whether the Matter be
worthy of greater Admira-
tion or Commendation: For
as in Nattre we fee the iiz-
fuite Diffinttion of Things
proceed from fome Unity, as
many Flowers  from one
Rootyraany Rivers fromone
Foirntain, many Asteries in
“the' Body of Man from one
Hiearty many Veins from
“gue Liver, and many Si-
wews from the Brain: So
reithout Queftion Lex orta
eft cum mente divina,

pantia (id qd’ in aliis fere
artibus & fcientiis ufu ve-
nit) ortz ; Tum ut de ve-
ro ac genuino fenfu eo-
rum ftatutorum legumg;
in comitiis fixarum con-
ftaret, que de tempore in
tempus latz & fancite
fuerant ; Idque eo fine
quo Judices ac Juftitie
Przfides univerfi, in fin-
gulis regni partibus, uno
quafi ore idem.jus in om-
nibus omnium hominum
caufis dicerent. Horum
igitur docta fane opera,
extant digefta etiamdum
in jufta novem volumi-
na: in quibus fiquidem
confpirantem unitatem &
confenfum tot tamg; adeo
diverforum Judicum ac
Curiarum in tanta fucce{-
fionum & feculorum wva-
rietate obfervaveris, una
etiam & coh®rentiam atq;
concordantiam caufarvm
pene infinitarum numero
natura plane disjunctarum
animadverteris, quo modo
una aliam dulci quafi har-
monia & affinitate am-
plexetur, probet atg; ap-
probet ; Profecto in dubi-
um vocari poterit, fit ne
res admiratione potius,
an commendatione majo-
ri-digna. Quod enim in
Natura videmus infinitam
rerum diftinctionem ab
unitate aliqua provenire,
ur ab eadem radice multos

- flores,
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flores; ab eodem Aonte
plures rivalos, & in hu-
mano corpore ab eodem
corde multas arterias, ex
uno jecore multas venasy
nervos omnes ab uno ce-
rebro, ita proculdubio
lex orta eft ex mente di-
vina, atq; unitas hzc con-
fenfus plane admirabilis
in tanta rerum diverfitate,
non nii a Deo bonarum
legum & conftitutionum
authore ac fonte dimana-
vit. Huic Argumento ac-
cedit ‘& . fecundum illud
ductum a multiplici & ju-
cundo fruétu quem ex iif-

dem hifce libris in equa

Juftitiz executione, &
tranquilla ac pacifica reg-
ni hujus adminiftratione
jam inde percepimus.
Sunt preterea & Rela-
tiones aliz majoribus in-
geniis apt®, paris {ane au-
thoritatis, fed perfpicuita-
tis forte minoris; quales
funtcaufarum formule ju-
diciorumg; in curiis regiis
datorum monumenta, in
quibus graves {ane ac dif-
ficiles queftiones,(diligen-
ti prius adhibita delibera-
tione) maturo confilio dif-
judicantur & definiuntur:
Ita tamen ut non expri-
mantur judiciorum {en-
tentiarumg; caufz ac rati-
ones, quandoquidem fole-
ant prudentes & docti viri
prisfquam judicant qui-

Tt
Bas

and this admivalble Unity
and Coszfent i# fuch Diver=
fity of Things, proceeds only
from God the Fountain and’
Founder of all Good Laws
and Conftitutions. Secondly,
1#Confideration of the [weet
and deleltable Fruit that
bath been reaped by thofe
Works for the due Admi-
miftration of fuftice, and
the: Government of the
Realm inz Peace and Tran=
gutlity.

Befides thefethere be Rea
ports fit for fironger Capacis
ties of equal Authority, but
of lefs Per(picuity than the
other ; and thefe be the ju-
dicial Records of the King's
Courts, wherein Cafes of Im-
portance and Difficulty are
upon great Confuitation and
Advifement adfjudged and
determined, in which Res
cords the Reafons or Can-
fes* of the Fudgment are xYe, feePa.
not expreffed ; for wife and cia Par}!\jam.
learned Men do before 1hey 4oay wiere "
judge, labour to reach to the léf.fr?;s& ¢
the Depth of all the Rea- the judgment
fons of the Cafe in Rue-ve by
fiony but in their Fudg-Riod. A

2871 s Method highly
A3 il commendable.



To the RE ADER.

snents expre(snot any: And
in Troth if Fudges fhould

fet down the Reafons and

Caunfes of their Fudgments
within every Records that
immenfeLabour floould with-
draw them from the necef-
fary Services of the Com~
mon-wealthy aud their Re-
cords fbould grow to be like
Elephantini libri of infi-
nite Lengthy and in mine
Opinion bofe fomewhat of
their prefennt Authority and
Reverence ; And this is
alfo worthy for learned and
grave Men to imitate. But
mine Advice isythat when-
foever a Man is enforced to
yield a Reafon of bis Opi-
nion or Judgment, that then
be (et down all Authorities,
Precedents, Reafons, Argu~
ments and Inferences what-
foever that maybe probably
applyed to the Cafe in Que-
faon 5 for fome will be
per[waded or drawn by e,
aud fome by cuothery ac-
cording as the Capacity or
Underfianding of the Hearer
or Reader is. Thefe Re-
cords, for that they coitain
great and hidden Treafure,
are faithfully and {afely
kept Cas they well deferve)
in  the King’s Treafury.
And yet not (o kept but
that any Subjelt may for
bis neceffary Ule and Be-
nefit bave Accefs thereunto,
which was the ancient Law

dem rationum momenta
ponderare, & in omnes rei
controver{z latebrasacre-
ceflus inquirere, verum
inter judicandum f{enten-
tiam nudam non caufasdi-
cere. Et certe fiquidem
{ententiarum {uarum ra-
tiones fingulis edictis Ju-
dices apponerent, & avo-
caret eos immenf{us ille la-
bor a neceflariis Reipub’
negotiis, fierentque adeo
Elephantinorum librorum
fimiles eorum fententi in
infinitam molem excre-
fcentes, denique authori-
tatis atque reverenti® pri-
ftinee (mea quidem opini-
one) nonnihil amitterent:
Dignum atque hoc eft qd’
imitentur viridocti& gra-
ves; utcunque fuaferim,
quod fi guando contigerit
ut opimionis judiciiq; fui
ratienem quifpiam coga-
tur reddere, omnes tum
demum afferat & accumu-
let authoritates, emnia ex-
empla, rationes item, ar-
gumenta & illationes quaf-
cunque que caufz contro-
ver{® probabiliter pofiint
applicari ; ita multiplex
ratio, alia alium pro cujuf-
vis le€loris aut auditoris
captu trahet & perfuade-
bit, Atgy ifte quidem judi-
cum fententi®, quia plu-
rimum continent thefauri
quafi reconditi, tuto ac fi-
deliter; in Archivo Regio

(idque



Tothe R EA D E R:

(idque merito fuo maxi-
mo) affervantur: Ita ra-
men interea ut cuivis fub-
ditoliceat in ufum & com-
modum fuum illas adire
& confulere, idque anti-
qua lege Angliz cautum
tuir, pofteag; declaratum
& fancitum in magnis Co=
mitiis Anno 46 Edw. 3.
habitis, in hec verba : I
tem pria les Commons que
come recorde & quecunque
chofe en la court le Roy de
veafon devoient demuirr il
lonques pur perpetual evi-
dence, €3 eide de tonts par-
ties a icelly, € de touts
coux @ quenx e unl maner
ills atteignent, quant me-
Jier lour fuit. Et ja de no-
vell refufent en la court w're
dit Seign’ de ferche ou evi-
dence en comtr> le Roy ou
difadvantage de ly; que
Dleife ordeiner per eftatute,
que ferche €5 exemplification
Joit faitz as tourz gentz,de
queconque vecorde que les
touche en afc’ maner’ anxi-
bien de ce gue chiet enconn-
tre le Roy come autres
gentz.  Le Roy le voet.
Perutiles etiam funt &
antiqui legum noftrarum
libri qui hodie extant,qua-
les  Glanvillus, Bradon,
Britton, Fleta, Ingham, &
Nove Narrationes,necnon
& recentiores alii, utpote
Vetus liber Tenoruin, Natu-
va Breviwin, Littletan, Dia-

of England, and (o is de-
clared by an Al of Parlia«
ment in 46 E. 3. in thefe
Words: Ttem pria les
Commons que come re-
corde & quecunque chofe
en lacourt le Roy derea-

fon devoient demurr il

lonques pur perpetial evi-
dence,& cide detouts par«
ties a icelly, & de touts
ceux a queux en nul ma-
ner’ ills atteignent, quant
meftier lour fuit.
de novell refufent en la
court n’re dit Seign. de
ferche ou evidence en-
countr’ le Roy ou difad-
vantage dely ; que pleife
ordeiner per eftatute,que
ferche & exemplification
{oic faitz as toutz gentz,
de queconque recorde que
les touche en afc’’maner’
auxibien de ce que chiet
encountre le Roy come
autres gentz. Le Roy l¢
voet.

 Right profitable alfo are
the antiemt Books of the
Common Laws yet extants
as Glauvil, Braton, Brit-
ton, Fleta, Ingham, and
Nove Narrationes, and
thfe alfo of later Times,
as the old Lenures,old Na~
tura Brevium, Littleton,
A g4 Docttor

Etr ja.
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DoZor aizd Student, Pers
kins, Fitzh. Nat. Br. and
Stamford;of wh:eh the Re-
gifter, Littleton, Frezher-
bert,and Stamford are moft-
weceffary and of greateft
, Autkority and Esxcellency;
and yet the other allo are
#ot <without their Fruit. In
veading of the Cafes in the
Books at large,which fore-
times are olfcure and mif-
printedy if the Reader, af-
‘ter the diligent reading of
the Cafe, fball obferve bhow
the Cafe is abridged intlofe
two great Abridgments of
uftice Fitzherberty, and
Sir Robert Brooke, 7t wsil
both ilinflrate the Cafe and
delight the Readery and
yet neitherthat of Statham,
tror that of the Book of
Afllifes is to ke rejeited :
And for Pleading, the great
Bovk of Entries is of fin-
Zular Ufe and Utility. o
the former Reports you may
add the exquifite and elabo-
rate Commentaries at large
of Mafier Plowden,a grave
My - and fingularly well
learmed, and the [unmary
and [ruitful Obfervations of
that fanous amnd moft Re-
verend Jadge and Sage. of
the Law, Sir James Dyer,
Knt. late Chief Fufiice of
the Conrt of Conrinein les,
and mine own fimple La-
bours: Theu bave you 1§
Books or Treatifes, and as

L B

Ingss inter Doforem € Sta=
diofurn, Perkins, Fitzh. Na-
tura Brevium, €3 Stamjford :
in quibus utcunque Regi-
[frrum, Littleton, Fitzh: &
Stamford, facile primas
partes cum ufus, tum au-
thoritatis & dignitatis ven-
dicent, reliqui tamen om-
nes fructu fuo nequaquam
carent. Prolixiores viro
caufarum relationes quod
attinet, in quibus ob{cari-
tatis aliquid, erroris item
nonnikil “Typographi vi-
tio occurrit, fiquidem ftu-
diofus Lector poft accura-
tam majorum librorum
perleétionem, magna illa
duo compendia, Fitzber-
Lerti Judicis alterum,alte-
rum Robersi Brooke Militis
in eadem quaftione confu-
luerit,afferer profeéto Me-
thodus hec muitum & lu-
cis caufe, & Leétori de-
leétationis. Hiis accedant
& Stathami atque Affifa-
rum, ut loquimur, duo alii
non contemnendi libri.
Denique ad agendas cau-
fas,Intrationum ille, ut di-
cimus,magnus liber, ufum
habet atque utilitatem
fingularem; iftis fi lubet
addas Magiftri Plowden
gravis fane, doctiq; ime
primisviri, enucleatapror-
fus & elaborata. com-
mentaria majora : Com-
pendiofas infuper atque
utiles obfervationes illuf-
triffimi
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triffimi llivs reverendiffi-
mique Judicis ac Jurifpe-
riti Facobi Dyer Militis
Communis (ut loguimur)
Banci,five actionum com-
munium Curie Capitalis
non ita pridem Juftitiarii:
Adjicias denique & labo-

res meos qualefcnnque;at.

que quindecim invenies fi-
ve libros five tractatus, to-
tidemque etiam (prater
compendia ) Relationum

jufta volumina de commu~

ni moftro jure fcripta; ut

de Statutis interim ac de-

cretis comitialibus, quo-
rum magni aliqui haben-
tur libri, penitus taceam.
Er quia difficile eft illius
artis aut {cientiz quam
non profiteris, membrum
aliquod vere atq; limitate

tractare, quinimo impoffi--

bile ut quod non capit in-
telleCtus, lingua jufte re-
ferat; caveas

ftrorum ementita Jurif-
prudentia, Legumque vel
ficta vel erronearelatione,
qu incauto alias. facile
imponat. Exampli gratia,
referuntAnnalesGulielm’,
quem appellant Conque-
ftorem,Vicecomitum mu-
nus- in fingulis Provinciis
decreviffe atq; ordinaffe,
itemgy & juftitizPrafides,
qui paci confervanda pro-
fpicerent & delinquentes
punirent,{tatuiffe, ubi no-

imprimis-
moneo, ab Annalium no-

many Volumes of the Re-
porss, befides the Abridg-
wents of the Common Laws ;
for 1 fpeak not of the Sta-
tutes and Aiis of Parlia=
ment, whereof there be di-
vers great Volumes. And
for that it is bard for a
Man to report any Part or
Branch of any Art or Sci=
ence juftly and truly, which
be profeffeth noty and im-
poffible to make a juft and
true Relation of any thing
that be underflandsnot; I

pray thee beware of Chre~.

nicke Law reported in our
Annabsy for that will un-
doubtedly lead thee to Er-
ror : For Example, they fay
that William the Conque-
ror decreed that there
Sbould be Sheriffs in every
Shire,and Fuftices of Peace
to keep the Countries in
RQuiety and to (ee Offenders
punifbed; whereastbelearn-
ed know that Sheriffs were
great Officers and Mini-

- fers of Fuftice, as now they

are, long before the Con-
quefts and Fufices of Peace
bad not their Being until
almoft three bundred Years
after; viz. in the firft Tear
of Edward the Third.

Bu

Note,
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runt do&i, & fuiffe olim

- But the Module of 2
Prefare will ust. (uffer me
to enter inte that Matter,
whereat my Mind began to
kindle : I will only (3o in-
cite the findious Reader to
the diligent Obfervation of
rbe Booksy wherein be bid~

den . infinite Treafurés of
Kwowledge) note uiuto thee,
divers excellent Things wor-
thy thy Obfervation” out of
the Book Cafe in 26 lib.
Afiif. pl. 24. for a Prece-
dent for thee to follow: in
wany other-Cafes : There it
appeareth that in a Wyit o
ﬂﬂife the Abbot of B.claim-
ed 10 baveConufans of Pleas,
and Writs of Affife, and
other Original Writs ot of
the King’s Courts by Pre-
feripsiony Time out of Mind.
of Mai, in the Times of
Saint Edmund, and Saint
Edward the Confeflor,
Kings of this Realm before
the Conguefly. and [bewed
divers Allowances thereof,
and that King Hen. 1. con-
firmed their Ufages, and
that they fbonld have Conu-

ales nunc funt, vel ante
victoris illius temp Vice-
comites,primarios juftitie
miniftros ; neque extitiflfe
etiam, nifi poft trecentos
fere exinde annos, munus
iud Jufticiariorum (ut
loquimur) videlicet anno
primo Edwardi Tertii.
~~Verum non me finet
prefationis iftz modulus
argumentum hoc ulterius
profequi, gquo tamen cz-
pit mihi animus aliquan-
tum incalefcere : Tdeog; ut
frudiofum potius Lecto-
rem incitem ad eorum li-
brorum diligentem obfer~
vationem, in quibus infi-
niti plane fcienti® thefau-
ri funt reconditi, adnota-
bo quzdam e quaftione
difputata libro Affifarum

.26. pla. 24. digna profecta

cum in f{e, tum prafertim

f opera & attentione tua,

utpote que in aliis multis
caufis pro exemplo tibi
ad imitandum inferviant.
Ibi apparet quod in re-
feripto Affifz, ut loqui-
mur, Abbasde B. cogni-
tionem atq; determinatio«
nem vendicavit aGtionum
& refcriptor’ tam Affife
quam originalium aliorum
e curiis Regis datorum,
idq; ex ufu & praefcriptio~
ne ultra memor’ hominum
ducta,videlicet,a tempori-
bus S.Edmundi,& S. Edw.

Confefloris
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Confefloris,quorum utrig;
Reges Angliz extiterunt
priufquam a Normanno
Duce vinceretur. Ad hanc
rem confirmandam variz
praterea allate funt allo-
cutiones; atq; quod Hen-
‘ricus primus. eorum con-
{uetudines confirmaflet, &
nominatim illam de cau-
{arum ac quaftionum de-
cifione, adeo ut neutrius
banci five Curi® Judicibus
liceret autinterponereillic
authoritatem fuam,autjus
dicere: Ex hoc refcripto
annos abhinc fupra tre-
centos dato, facile liquet
quod Abbates etiam {upe-
riores,qui precefferant,re-
{cripta Affifee atq; origina-
lia refcripta alia e curiis
Regiis petita habuerunt:
Idque ab antiguis ufgque
temporibus {ubiifdem illis
Regibus, ultra hominum
recordationem, ita ut ne-
mo tum extaret qui fecus
aliquando faétum {ciret, fi-
ve ex memoria & cogniti-
one propria, five ex re-
fcripto aut argumento
quocung; alio. Jam utcun-
que apud doctos conftat o-
riginalia refcripta ad Vi-
cecomitem illiusProvincie
mitti ac dirigi inqua lisor-
ta eft; tamen non abs re
erit, ad majorem dilucida~.
tionem diverfarum rerum
obfervatione dignarum,
formplam ipfam referipti

Affife hoc loco apponere.

fance of Pleas, fo that the
Fufiices of the one Benchy
or the other, fbould not in-
termeddle; out of which R e~
cord (being now above
Three Hundred Tears pafty
it appeareth that the Pre-
deceffors of that Abbot bad
Time out of Mind of Man.
i thofe King’s Reigns,
(that is whereof no- Man
then knew. the contrary, ei-
ther out of bis own Me-
morys or by any Record or
other Proofy ) Writs of Af-
fifes and other original
Writs out of the King's
Courts. Now albeit that the.
Learned do know that ori-
ginal Writs are direlted
to the Sheriff of the Coun-
ty where the Land doth
lie, yet it is not Imperti=
nent to fer down the Form
of the Writ of Affife for
the better Manifeftation. of
divers Things .worthy of
Obfervation. Rex viceco~
miti Salutem : Queftus eft
nobis A. quod B. injufte
& fine judicio diffeifivit
eum de libero tenemen-
to {uo in E. &c. & ideo
tibi pracipimus quod fi
pradict’ A. fecerit te fe-.
curum de clamore f{uo
profequendo, tunc facias
tenementum illud refeifi-
re de catallis que in ipfo
capt’ fuer’, & ipfum te-
nementum cum catallis:
effe in pace ufque ad pri-.
mam affif. cum Jufticiarii

noftri
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poftii in partes -illas. ve-
nerint, & interim fac’ 12
liberos & legales homines
de vicineto illo videre
tenementum illud, & no-
mina eorum imbreviar’,
&ec. Andthis Form of Writ
appeareth in Bralton, lib..
4. cap. 16. and in Glan-
vile, #u bis 13th Book,
awho wrote not long after
the Conqueft : Out of which
I gather Four Things. 1.
That Time out of Mind of
Man before the Couqueft
there bad been Sheriffs; for
the Writ of Affife, and cve-
ry ather original Writ is di-
relted to the Sheriffy and
cannot be direlted to any
other, unlefs it be in (pe-
cial Cafes to the Coroner,
whothen ftands in the Place
of the Sheriff. 2. That
hikewife by all that Time
there were Trials by the
Quth of Twelve Men, for
the Words of the Writ of
Affife ares & interim fac’
12 liberos & legales ho-
mines, £3c. 3. That by like
Time there bad been W'rits
of Affife and other original
Writs _ returnable into the
King's Conrtsywhich (feeing
they be, as Fuftice Firzher-
bert faith 11 his Preface to
bis Book of Natura Brevi-
um, the Rules and Princi-
ples of the Science of the
Common Law) do manifefl-
Iy prove that the Common
Law of England bad been

Rex Vicecomiti  [alutém:
Queftus et nobis A. quod
B. injufte & (fine judicio
diffeifivit eum de libero
ten’to fuoin E. &c. Et ideo
tibi preecipimus quod fi pre-
diit’ A. fecerir te fecurum
de clamore fuo profequendo,
tane facias tei’tum illnd re-
[eifive de catallis que in ipfo
capt’ fuer’s (3 ipfum ten’tum
cum catallis effe in pace uf~
que ad primam Aflifam,cuin
Fufliciarii noftvi in partes
tllas wenerinty &3 interim
fac® 12 liberos €3 legales bo=
mines de vicineto iljo videre
ter’tum iliud, €8 nomina eo~
rum imbreviar’. Atque hzc
refcripti formula habetur
tum apud Braffon. b, 4.
¢. 16. tum apud Glanvil-
lumy 1ib. 13. qui a devilla
natione noftra non -ita
multo poft fcripfit ; hinc
ergo quatuor colligo. 1.
Quod nondum fubjugata
hac Infula, ultra omnem
hominum memoriam Vi-
cecor’’ hic extiterant :
Quandoquidem refcript®
Aflifz, ut & alia fingula
refcripta originalia Vice-.
comiti {oli mittuntur, nec
ad alium quenquam pof-
{unt dirigi,nifi forte adCo-
ronatorem, ut appellant,
idq; in {peciali aliqua cau-
fa, quando is etiam Vice-
comitis locum obtines. 2.
Qued toto illo temporeex
dunodecim hominum jura-
torum. fide definiebantur

caufs
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cauf : Tta enim refcripti
Affif= verba habent, E? 77-
terim fac’ 12 liberos €3 lega-
fes homiies, £3¢. 3. Qd’ per
idem tempus extiterant
refcriptaAflifz aliaque re-
{cripta Originalia in Curi-
as Regias releganda ac re-
mittenda.Que fane (quan-
doquidem funt ut inquit
Fitzberb. in prefation’ ad
Librum {uum de Natura
brevium, Juris noft’ com-
munis regule & principia)
evincunt manifefto,& fuif-
{e hoc antiquitus ante de-
victam Regionem iftam,
ultra omnem omnium ho-
minum recordationem, jus
commune Angliz, neq; a
victore Normanno altera-
tionem autimmutationem
paflum eflfe. 4. Quod per
totum illud tempus Curia
fuerat,quam Cancellariam
dicimus, utpote ex qua fo-
la,neq; alicunde alias, pe-
tita fint originalia refcrip-
ta univerfa. Quin & ex
Libris noftrisliquido con-
ftat,q’d omnes fundi(quos
maneria vocamus) qui e-
rant Sanéti Edwardi Con-
fefloris, vel in hunc ufg;
diem Antiquar’ poffeflion’
nomen obtinent, quodque
omhnes colentes & occu-
pantes eafd® Edw. Con-
{efforis poffefion’ in Aflifis,
juratis {eu recognitionibus
poni non debent ;-qua qux-
dem immunitate ac privi-
4

Tine out of Mind of 2l
before the Comqueft, and
was net altered or changed
by the Congueror. 4. That
by all that Time there had
beerr a Court of Chancery ;
for all Originals do iffue
out of that Court, and none
dther : And in our Books
it appeareth, that all thofe
Marors that were m the
Hands of Saint Edward
the Confeffory are to this
Day  called Antient De-
mefie 5 and that all King
Edward the Confeffor’s Te-
nants in Affifis, Juratis,
fed recognitionibus poni
non debent ; which Immu-
nity and Privilege remains
to ‘the Lenants of thofe
Manots, to whofe Hands
foever the {ame be come to
this Day; and this ap-
peareth by the Book of
Domefday #ow remaining
in the Exchequer, wbhich
was made in the Reign of
Saint Edward the Confef-
fory as it appeareth in
Fitzh. Natura Brevium,
fol. 16. S0 as without
Controver(y the Trial by
Turiesy who ever were re-
turned by Sheriffs, was
before the Comguefte I
the Buok of Domefday
you fbatl gifo readythat Ec-
clefia Sanéte Marie de
Worcefter habet Hun-
dred’ yocat’ Ofwaldeflaw,

in
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in qua jacent 300 hide,
de quibus Epifcopus ipfius
Ecclefizx a conftitutione
antiquorum tempor’ ha-
bet omnes Redditiones
Socharum, & omnes con-
fuetudines inibi pertinen-
tes ad dominicum victum,
& Regis fervicium & fu-
um: Ita ut nullus Vice-
comes ullam ibi habere
poflit querelam, nec in
aliquo placito, nec in ali-
qua qualibet caufa. _4und
ét appeareth by the Charter
it felf, that King Edward,
bong before the Conguefl,
granted to the Church of
Worcefter the (aid Frau-
chifes and Hereditaments,
whereby it is evident that
thenthere were Sheriffs;and
that the Sheriffs bad then
a Courty, and determined

‘Canfes, beld Pleas by plaint

as to this Day they o,
and that there were Red-
ditiones Socharum, which
prove Socage Tenure, and
Regis fervicium Knuight's
Serviee 5 then called Regis
fervicium, becanfe it was
done to or for the King,
and the Realm: The fame
King grauted the like Char-
ter to the Monaflery of St.
Andrew iz Ely, viz. Zwe
Hundreds within the Ifle,

‘and Five and a Half with-

out, together with Views of
Framk-Pledge, and by ex-
prefs Words that no Sheriff

4

legio gaudent omnes eti-
amdum in quorum manus
ii ipfi fundi hodie devene-
runt. Atg; hoc apparet ex
Libro qui infcribitur Do-
mus De:,& in Scaccario af-
fervatur: Qui fane Liber
Cut refert Fitzherb. de Na-
tura Brevium, f. 16.) reg-
nante St. Edwardo Con-
feffore {criptus & conditus
fuit. Quapropter extra
controverfiam: plane eft,
morem atque confuetudi-
nem experiundi lege per
homines juratos,qui folum
& femper a Vicecomite
citabantur, gentis hujus
fubjugationem preceffiffe.
Quin & in libro illo Do-
mus Dei dicto {cript’ Le-
ges, quod Ecclefia S. Ma-
riz de Worcefter habet
Hundredum vocatum Of-
waldeflaw, in qua jacent
300 hide, de quibus Epif-
copus ipfius Ecclefiz a
conftitutione antiquorum
temporum habet omnes
redditiones Socharum, &
omnes confuetudines inibi
pertinentes ad dominicum
victum& Regis {ervicium
& fuum : Ita ut nullus Vi-
cecomes ullam ibi habere
poflit querelam, nec in a-
liquo placito nec in aliqua
qualibet canfa. Denique™
quod Edgarss-Rex, diu
ante deviétam hanc gen-
tem, predictas immunita-
tes atq; poflefliones Eccle-
fiz
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fizz Worceftrenfi concefle-
rit, vel ex illa ipfa five
Charta, (ut loquimur)five
donatione {atisconftat: I-
deoq; & Vicecomites tum
fuiffe, eofdemgq; olim ve-
lut hodie, in curia {ua
caufas determinaffe, exti-
tiffe item tunc temporis
redditiones focarum, fer-
vicium foc®, hoc eft ara-
tri, {ervicium Regis (di-
&um Knight’s Service) vel
meridiana luce apparet
clarius. Confimilem pror-
{us donationem & Mona-
fterio San&te Etbheldred
Elyenfis conceffit idem

Rex : Videl’t duas Hun-.

dred’, id eft Centurias in-
frainfulam, & quinque ac
dimidiam extra eandem,
una cum cognitione fran-
ciplegiarum, ut dicimus,
hoceft vadium liberorum:
Denique difertis verbis ca-
vit ne quis inibi Viceco-
mes authoritatem {uam
ullo modo interponerit ;
atq; hec fatis profe&o in
re tam clara, fortaffis eti-
am nimismulta. Si quam
ergo Annalium {eriptori-
bus fidem adhibere veli-
tis, in illifce rebus detur
quz pro juris communis
honore atque antiquitate
tradiderunt ; quale impri-
mis memorant de Bruto
gentis hujus (ut aiunt)
primo Rege: Quod isubi
imperium fuum confir-

Jboukbd intevineddle within
the fame ; but thus much (Gf
in-a Cafe fo evident it be
not too much) fball fuffice.
But if you wik give any
Faith to them, let it be inz

‘thofe Things they bave pub-

lifhed concerming the Anti-
quity and Honour of the
Common Laws : Fwfi they
fay that Brutus the firf}
King of this Land, as [0
as ke bad fettied bimfelf in
bis Kingdom, for the fafe
anud peaceable Government
of bis People, wrote a Book
in the Greek Zongue, cal-
ling it the Laws of the
Brittons, and be colieded
the [ame out of the Laws of
‘the 'Trojans: This King,
fay they,died after the Crea-
tion of the World 2860
Tears, and before the In-
carnation of Chriff 1103
Years, Samuel then beoing
Fudge of Urael. I will
not examine thefe Things
in a Quo warranto, the
Ground thereof I think was
beft known to the Authors
and Writers of them ; but
that the Laws of the antient
Brittains, their Comtralfs
and other Iuftruments, and
the Records and judicial
Proceedings of their Fudges
were wkote and [entenced
in the Greek Tongue, it is
plain and evideut by Proofs
hculent and uncontronizble:
For Proof whereof I f/yzll

e

viii



To the READER.

be inforced only to Point out
the Heads of fome few Rea-
fons, yet foas you may pro-
fecute the fame from the
Fountains themfelves at yonr
good Pleafures and greater
Leifure. And firft take 2
juft Teftimony omt of the
Commentaries of Julius C-
{ar, (whofe Relations are
as true, as bis Style and
Pbrafe is Perfeit.) He in
bis 6th Book of the Wars
of France (aith, that i1 an-
tient Time the Nobility of
France were all of two
Sorts, Druideser Equites;
the one for Matters of Go-
vernment at bome, the 6-
ther for Martial Employ-
ments abroad : To the Drui-
des appertained the order-
ing as well of Matters Ec-
clefiafticaly, as the Admini-
frration of the Laws and
Government of the Com-
monwealth ; for fobe (aith,
De omnibus controverfiis
publicis privatifque con-
ftituunt, &c. & fi quod
eft admiffum facinus, fi
czdes fatta, fi de heredi-
tate, de finibus contro-
verfia eft,decernunt ; pre-
mia, peenafque conftitu-
unt. Concerning the My-
feries of their Religion,
they neither didy nor might
commit them to Wyiting, but
for the difpatching and de-
ciding of Cayfes, as well
publick as private, (aith be,

maffet ad tutam & tran-
quillam populi fui guber-
nationem, Grzca lingua
librum compofuit, quem
infcripfit Leges Britonunt,

- colleétum e legib’ Trojarno-

run. Atq; Rex ifte,inqui-
unt, mortuus eft Ann. ab
orbe cendito 2860. & an-

-te incarnationem Chrifti

1103. quo tempore Ifrae-
lem Samuel judicabat.
Non eft inftituti mei ifta-
rum rerum fidem atq; au-
thoritatem excutere aut
examinare ; viderint hoc
Authores atque fcriptores
ipfi: Illud tamen interea
luculentis admodum &
neceflariis rationibus con-
ftat, folere apud veteres o-
lim Britannos, leges, pa-
¢ta, & quzcung; contra-
Guum inftrumenta alia,
aétiones item caufarum.ac
fententiarum formulas &
monunienta, Greca lin-
gua confcribi & tranfigi
univerfa. Quod dum pro-
bo, cogor profecto digi-
tum quafiad capita & fon-
tes rationum aliquot in-
tendere, earumg; hinc in-
de juftam profecutionem,
five ardenti tuo ftudio,
five majori forte otio re-
linquere. Atque primum

‘habeas tibi e Julii Cefaris

Commentariis expreflum
teftimonium: Cujus fane
authoris non minus ver®

funt narrationes, quam
eit
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eft perfe&ta ftylus, phrafis
elegans ;islib. 6. de Bel-
lo Gallico, Optimatum in-
quit apud Gallos duo olim
genera, Druidum & Equi-
tum : Quorum illi res do-
mi adminiftrabant, hii ne-
gotia militaria foras pro-
curabant: Atg; Druidum
fane officium duplex, fa-
crorum procuratio, & rei-
pub. ac legurh adminiftra-
tio, ita enim diferte loqui-
tur; de omnibus contro-
verfiis publicis privatifg;
conftituunt, &c. Et fi qd’
eft admiffum facinus, fi
cedes facta, fi de heredi-
tate de finibus controver-
fia eft,decernunt, premia,
peenafq; conftituunt: Dif-
ciplinam religiofam aut
philofophicam literis non
mandant, nec fas putant ;
in reliquis vero rebus pub-
licis privatifq; rationibus
- Greacis literis utuntur in-
quit, ne difciplina illa ef-
ferretur in vulgus. Jam
hoc pofito, quod Druides
Grzca lingua jus ex more
dixerunt, & negotia tam
publica quam privata
tranflegerint, facile fequi-
tur fuiffe idem & in Bri-
tannia ufitatum : Quia
omnis difciplina & tota
cohors Gallicorum Drui-
dum, Druidum Britanni-
corum Colonia quadam
fuit, vel ipfo ibidem tefte
Cefare,qui inquit : Difci-
Part IIL

Grecis literis utuntur they
ufed to do it in the Greek
Tongue, to the Fwud that
their Difcipline might not
be made common among the
Valgar : Now then this be-
ing granted that the Dru-
ides did cuftomarily [entence
Caufesy and order Matters
publick and private in the
Greek Language,it will ea~
[ily follow,that the very [ame
was likewife ufed here in
Britain; and the Confi=
quence is evident and necef=
Jarysfor that the wholeSocic~
ty, and all the Difcipline of
the Druides iz France,was
nothing elfe but a very Co=
loity taken out from our Bris
tithDruides,zs Cefar him=
[elf in the fame Place afs
Jirmeth, fror: whence they
learned and veceived all
their Difcipline for manas
ging of Canfes whatfoever.
DifciplinaDruidum ( fzith
be) in Britannia reperta,
atque inde in Galliam
tranilata : Et nunc quidi-

ligentius illam difciplinam.

cognofcere volunt, in Bri-
tanniam difcendi cauffa
proficifcuntur. T'he veiy
fume witneffeth Pliny aifo,
lib. 13. cap. 1. towards
the End. Nay their very

Name and Appellation may-

[erve for a Proof of the Ule
of the Greek Tougue, they
being called Druides of
Ppv's an Qaky bocasfe, (aith

b Pii-
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Pliny, they frequent Woods
where Oaks are,, and in all
their Sacvifices ufe 'the
Leaves of thofe Trees. Add
fecondly to this, the daily
Commerce and Traffick be-
twixt thofe Britains “and
French fo much fpoken . of
by Cefar, Strabo, and
Pliny : And ' therefore no
doubt but they ufed one
and the fame Form of cove-
nanting by Writing, which
that it was in Greek,Stra-
bo plainly affirmetb, lib. 4.
Geographi®, for that the
Maffilienfes z Greek Co-
lony, and, as Hiftovies ve-
portthe chiefeft Merchants
then in the World next the
Pheenicians, (o f[pread a-
broad the defire of Learn-
ing their Language, that
even wnigarly infiancing
therein the Fremch Na-
tion, they did = cwplorua
“Eanlwist yedoeswrite,faith
bestheir Deeds and Obliga-
tions in Greek ; and that
there paffed continnal Traf-
fick Lkewife betwixt thefe
very Mafliliens and the
Britains; Strabo 7z the
fame Place diveltly affirm-
eth in that (aith be they
afed to fetch Tin from the
Britith Iflands to Mafla-
ha, s 7 Bpenmvnndy vicwy
ds ¢ Maauriay y,o(,a'a'e,sw,
andjfor this it is that Juve-
nal, who wrote above 1500
Qears paft in bis 15th Sa-
tyr faithy, Gallia cauffidie
i

plina Druidum in Britan-
nia reperta, atque inde in
Galliam tranflata ; & nunc
qui diligentius illam dif-
ciplinam cognofcere vo-
lunt, in Britanniam di-
cendi caufla proficifcun-
tur. Hoc ipfum etiam
teftatur Plinius, lib. 13.
c. 1. ad finem : Quin &
nomen ipfum Druidum
pro fermonis Greci ufu
argumento nobis efle po-
teft;quandoquidem aGra-
co Jdpds appellationem &
nomen traxerint. ob hanc
caufam inquit Plinius quia
per fe roborum eligunt
Incos, nec ulla facra fine
ea fronde conficiunt., Ad-
jicias fecundo loco affi-
dua commercia Britanno-
rum cum Gallis a Cefare,
Strabone, Plinio tantope-
re decantata: Ergo & iif-
dem padtorum convente-
rumgq; formulis fuifle ufus
proculdubio eft neceffe,
quod totum Grzcalingua
factitatum effe affirmat
diferte Strabo , lib.4. Geo-
graphiz,quia Maffilienfes
colonia Graca (atque, ut
hiftorie referunt,pracipui
tum poft Pheenices mer-
catores) ftudium difcendi
Grazca in tantum paflim

" excitarunt, ut folerent e

tiam vulgo, (de Gallis
ibi loquitur) = eui-
Aare ‘EAnLwist yedeery hoe
eft contraCtuum formulas

‘ Grzce
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Grzce {cribere : Quin &
interceffiffe item affidua
commercia Maffilienfibus
ipfis cum Britannis, ibi-
dem directe Strabo indi-
cat : Olim enim ait foli-
bant Stannum e 7 Beerar-
prdy viowy es ¥ Maazaiay
wouices € Britannicisinfu-
lis in Maflaliam afporta-
re : Unde Juvenalis illud
Sat. 15, qui Mille fupra
& quingentos abhinc an-
nos {eripfit, refpectu ufus
Gracz lingnz in Jurif-
prudentia,Gallia canffidicos
docuit facunda Britannos
Non quod a Gallis Jurif-
periti noftri eloquentiam
didicerint, id quod Cea-
{ar Author certiffimus ne-
gat, fed quia leges no-
fire grece confcribeban-
tur, idcirco Gallia, qua
coloniam Grecam (ut ait
Strabe) receperat, juris
noftri profeflores dicitur
docuiffe. Porro difcipli-
nam religiofam quod atti-
net, tefert idem Author,
lib. 4. Coluifle Britan-
nosCererem 8 Proferpinant,
ifque facra fecifle eorum
plane ritu, quiin S2uod-d-
1y Samo vixerunt. Deniq;
-cum exercuifleGrzcos hic
commercia, tum non in-
cognitam modo, fed fa-
miliarem fuifle veteribus
Britannis eorum lingnam
probant ipfa hujus Infule
nomina. Nam Bret (un-

cos docuit facunda Bri-
tannos : Not that the
Frenchmen did teach ihe
Lawyers of England 10 be
Eloquent, (which Celura
moft certain Autbor deni~
eth) but that a Colony
of Grecians refiding in
France;, as Strabo faith,
Gallia was faid to teach
the. Profeffors of the Laws
of England, being written
in the Greek Tongne, Elo-
quence. Now for Mat-
ters of Religion, Strabo in
bis 4th Book obferveth,
that the Britains wor/bip=
ped Ceres.and Proferpina,
and [acrificed wunto them
according 1o the Greek
Forin of Supérfistion as they
did o T Sappdedun, iz Sa~
mos. Lafly, that as well
the Grecians bad Traffick
beré, as that their Lan=
guage was not unknow

‘to the antient Bricains,

the very Names given un-
to this our Countyy do de-
clave and prove. For Brec
( from whence our Writers
as from am old Britith
Word derive the Apelia-
tion of this Ifland and Ir-
babitantsy becanfe the an-
ciennt Britains were wont 1o
paint their Bodies, and int
Juvenal are called pici
Britanni, which was, faith
Cef. lio. 9. to make them
[eem fearfulin fight to their
Enemiesy the f[ame Word in

bz tpat
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that weéry Signification is
Greek,and 1 Bpirus in FE1-
chylus & Eycophron fig-
nifies a Pilture 5 now the
other Part of. the Word,

wavia, 7t is in Greek as

much as Lawd or Country :
I omit the Name Albion,
at the firft Olbiony or the
bappy Kland in Greek, to-
gether with a great Mubti-
tude of Englith Words, as
Cyrographer Prothono,l-
deote, &3¢, yet tafting of a
Greek beginning : Forthat
bereby as I think it is fif
Ficiently proved that the
Laws of England are of
‘much greater Antiquity than
they are reported 1o bey and
than any the Conflitusions or
Laws imperial of Roman
Emperors.  Now therefore
2o return to our Chronolo-
gers, they farther fay, that
441 Tears before the In-
carnation of Chrift, Mulu-
-mucias of fome catiedDun-
vallo M. of fome Dove-
bant, did write Twe Books
of the Laws of the Brit-
tons, the one called Stay’
-Municipalia, and the other
-Leges Judiciari®,for fo the
-fame do fignify iz the Bri-
-tith  Tomgue, wherein he
‘wrote the fame, which is
.as wmuch as to (ay, the Sta-
‘gute Laws, and the Com-
g0 Law : And 356 Tears
“before the Birth of Chrift,
Mercia Proba, Queen and
“Hife of K ug Gwinteling

de fcriptores noftri tan-
quam ab antiquo verbo
Britannico, regionis ifti-
us atque incolarum appel-
lationem dedueunt, €o ni-
mirum quod {oliti fint ve-
teres olim Britanni, cor-
pora pingerey unde pii7i.
Britanni apud Juvenalem,
cujus ratie fuit inquit Ce-
far, lib. 5. quo fierent in
prekio afpectu horribilio-
ri) illud ipfum verbumin
ipfiffima eadem fignifica-
tione,purum putum Gre-
cum eft ; & = Gpime apud
Zfchylum ac Lycophro-
nem, pi¢turam fignificat:

uod ad alterum vero ve-
cabuli illius membrum,
mriz greca vox eft,idem-
que plane quod apud La-
tinos Regie fonat: Mitto
hic nomen alterum A7bi-
oy primo Olbion grece
beata infula, una cum
Britannicorum vocabulo-
rum ingenti quaft exerci-
tu, qu in huncufg; diem
Grzcam originem prorfus
fapiunt;quandoquidem vet
ex hiifce fatis (ut epinor)
liquet, antiquius multe
fuiffe jus neftrum quam

fertur, quamque ulle fint

cujufcunque tandem Ro-
mani Imperatoris leges
aut conftitutiones imperi-
ales ; Quare ut aliquando

.ad Chronicos noftros re-

deam,inquiunt porro Mu-
lumucium ab aliis Dun-
vallo
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wailo M. diét’, ab aliis Do-
veb’ duos libros de Brito-
num legibus annos ante
Chriftum natum 441.con-
{cripfiffe, alterum ftatuta
municipalia di¢tum, leges
Judiciariz alterum, ita e-
nimBritannice {onant ver-
ba antiqua, idemque va-
lent quod jus noftrum mu-
nicipale,jufque commune.
Porro annis anteChriftum
356. Mercia, proba Regi-
na & uxor Regis Swinthe-
dini, Britonum lingua de
JegibusAnglie librum fcri-
pfit, quem eundem Mar-
chenleg, nominavit. Ad
‘hac Alfredus five Alvre-
dus Saxenum occidentali-
um R ex, annes poft Chri-
ftum 872. de iifdem legi-
bus Angliz librum com-
pofuit, quem infcripfit
‘Breviarium quoddam, qd’
compofuit ex diverfis le-
gibus Trojanerum, Gre-
corum, Britannorum, Sa-
xonum, & Dacorum. An-
“no vero a Chrifti incarna-

tione 635. Sigabert five

Sigesbert OrientaliumAn-
glorum Rex, librum {crip-
fit de legibus Anglie,
quem vocavit Inftitata le-
gum: Edw. Rex ejus no-
minis ante devi¢tam hanc
gentem tertius,ex immen-
{a legum congerie, quas
Britanni, Romani, Angli
& Dacicondiderunt, opti-
ma queque felegit, ac in

wrote a Book of “the Laws
of England 72 the Britith
Tongue, calling it Mer-
chenleg: King Alfred, . or
Alvred Kinz of the Wef
Saxons, 872 Zears after
Chrifp wrotc a Book of the
Laws of England, and
called the [ame, Brevia-
rium quoddam,quod com-
poluitex diverfis legibus
Trojanorum, Gracorum,
Britannorum, Saxonum,
& Dacorum : i the Qear
after the Incarnation of
Chrift 635, Sigabert, or
Sigesbert orientalium An-
glorum Rex, wrote a Book
of the Laws of England,
calling it legum Inftiruta:
King Edward of that Name
before the Conqueft the 3.
Ex immenfa leg’ conge-
rie, quas Britanni, Rom’,
Angli &Dacicondiderunt,
optima quzg; felegit,ac in
unam coegit quam vocari
voiuit leg’ communem ;
thefe and much more to like

purpofe fhall you vead in

Gildas, Gervafius Tilbu-
rien{. Galfr. of Mon-
mouth, Wil’ of Mamf{-
bury, Hovend, Matthew
of Weftminfter, Polidore
Virgil, Harding, Caxton,
Fabian,Bal®us ard others.
So as it appeareth by them
that before the Conqueft
there werey amongft others,
Seven Volumes or Books
imituled Leges Britanno-

b3 rum,
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yum, Statpta Munici-
palia, Leges Judiciariz,
Merchenleg, Breviarium
Legum, Legum Inftituta,
& Communis Lex. Cum
infignis {ubator Anglie
‘Rex Will’ ulteriores infu-
e fines fuo fubjugaffet
imperio, & rebellium
mentes terribilium per-
domudlet exemplis, ne
libera de c®tero daretur
" erroris facultas, decrevit
fubjeétum fibi populum
Juri feripto  legibufque
fubjicere : Propofitis igi-
tur legibus Anglicanis fe-
cundum tripartitam eor’
diftin¢tionem , hoc eft
Marchenleg, Daneleg, €3
Weft-Saxonleg, quatdam,
yeprobavit, quafdam au-
tem approbans tran{mari-
nas Newltriz leges, que
-ad Regni pacem tuendam
efficaciffime  videbantur
adjecit; this fusith Gerva-
fius Tilburiendis, owe that
wrote in the Congueror's
Fime, or fbortly after him :
Whereby, if the [ame were
admitted, it appedreth that
fome of the Englith Laws
be allowed, and fuch of
bis oww as be added <vere
gfficaciffime ad Regni pa-
cem tuendam, aud there-
fore if fuch Laws as be ad-
d:d of bis own bad copti-
nued, Cas in Troth they did
#ot) they were 1ot [0 fhame-
I3 Yy and falfly te be flap-

unam coegit, quam vocari
voluit-legem communem ;
hzc atq; confimilia plura
legesapud Gild am,Gerva-
fium Tilburienfem, Gal-
fridum Monumathenfem,
Guilielmum Mamsburien-

{em, Hovendenum, Mat-

theum Weftmonaftetrien-
fem, Polidorum Virgili-
um, Hardingum, Caxto-
num, Fabianum, Baleum,
atque alios: Ex quibus ap-
paret quod ante fubjuga-
tam Angliam, feptem

-profecto five libri five vo-

Jumina extiterunt, infcrip-
ta leges Britonum, ftatuta
Municipalia, leges judici-
arie, Marchenleg, Brevi-
arium legum, legum Infti-
tuta, & communis Lex.

-Cum infignis fubaétor An-

glie Rex Willielmus ul-
teriores infule fines {uo
fubjugaffet imperio, & re-
bellium mentes terribili-
um perdomuiffet exem-

“plis, ne libera' de catero

daretur erroris facultas,
decrevit {ubjeftum fibi
populum Juri feripto legi-

~bufque fubjicere, propofi-

tis igitur legibus Anglica-
nis fecundum tripartitam
eorum diftinétionein, hoc
eft Marchenleg, Daneleg
& Weft-faxonleg, quai-
dam reprobavit, quafdam
autem approbanstran{ma-
rinas Neweftrize leges,qua
ad Regni pacem tuendam

cffica-
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efficaciffime videbantur,
. adjecit; hec habet Gerya-
fius Tilburienfis, qui aut
viétoris ipfius temporibus,
aut non ita multo poft
Aeripfit: Ex quo conftat
(fiquidem fidei quid hic
. Author habeat) & appro-
‘baffe illum leges Anglie
_nonnullas, & fuifle illas
quas de fuo addidit ad reg-
ni pacem tuendam effica-
_ciffimas ; ideoque fi per-
titiffent, etiam atq; per-
.manfiffent leges ille ad-
jetitiz  (id quod- neuti-
.quam - videmus factum)
at contumelia illa tamen
tam impudenti, tamque
adeo falfa nequaquam dig-
ne fuiffent, qua eas non-
nulli maliciofe, ne dicam
-an ignoranter magis affe-
cerunt. De quibus illum
‘tantum dico ;

Aut beec in nofiros fabricata
_eft machina muros ;

Aut aliquis latet error, equo -

-pe credite Teucri.

Interea tamen ut habeas
le€tor in quo acquiefcas,
audi quid Fob. Fortefcue
miles, capitalis Angli®
jufticiarius, fingulari cum
dotrina tum authoritate
vir de hac ipfa re fcripfe-
rit. Is libro primo c. 17.
de legibus Angliz agens ;

quz® fi optim# inquit non

extitiffent, aliqua regum

devedy as fome malicionfly
and ignorantly bave doue ;
of whotiz Fonly [ay,

Aut hzcinnoftrosfabrica-
ta eft machina muros;
Aut aliquis latet error, e-
quo ne credite Teucri.

For thy Satisfaliion bereirn,
bear what Sir Jo. Fortef-
cue, Kr. Chief Fuftice of
England, 2 Man of excel-

lent Learuing and Authori-

tyy wrote of this Matter,
lib. 1. cap. 17. (peaking of
the Laws of England ;
Quz f{i optime non exti-
tiffent, aliqui regum illo-
rum ‘juftitia, ratione, {eu
affeCtione concitati eas
mutaffent, aut omnino
deleviflent, & maxime
Romani qui legibus fuis
quafi totum orbis reli-
quum judicabant. After the
Cunqueft. King Henry the
Firft, the Congueror’s Sors
furnamed Beauclarke, a
Man excellently Learned,

-becanfe he abolifbed [uch
. Cuftoms of Normandy as

bis Father added to our
Common Laws, is (aid to
have reftored the antient
Laws of England: King
Henry the Second wrote
a Book of the Common
Laws and Statutes of Eng-
land, divided wmto two
Tomes, and according to the
fame Divifion, intituled the
one pro Republica leges,

b a and
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and the other Statuta Re-
galia, whereof not any Frag-

# See the Laws ypept doth now remain *.

of H.2.in
“Vitking?s
Szxon Laws,
D 218 to 338,

And yet by the Wayy, 1
could but Smile wher I
read in fome of them, that
coben Cardinal 'Woolfey
at the laft perceived untrue
Surmifesy and feigned Com-
plaints for the moft part of
fuch poor People as laded
bim with Petitions, be then
waxed weary of hearing
their Caufesy and ordained
by the King’s Commi fion di-
wers Under-Couvts to bear
Complaints by Bill of poor
People 5 the one was kept
in the Whitehall, the other
beforeithe K.’s Almoner Dr.
Stokefley, a Man that bad
snore Learning than Dif-
cretion to be a Fudges the
Third was kept inthe Lord
Treafurer’s Chamber, befide
the Star-Chamber, and the
Fourth at the Rolls at the
Afternoon 1 Thefe Courts
were greatly haunted for a°
Time, but at the laff the
People perceived that wmuch
Delay was ufed in thefe
Courtsy aud few Matters
endeds and when they were
endeds they bound e Man
by the Law, then every
Man was weary of them,
and reforted to the Common
Law ; but Tractent fabri-
sia fabri; and yer it were
to be wifbed that tiey bad
kept them|elves within their

illorum juftitia, ratione,
vel affeftione concitati eas
mutaflent,aut omnino de-
leviffent, & maxime Ro-

‘mani qui legibus fuis quafi

totum orbis reliquum in-
dicabant. Poft fubattio-
nem noftram Henricus e-
jus nominis primus, vi¢to-
ris filius cognomentoBeau-
clarke, preftanti vir do-
érina, ob id antiquas leges
Anglie reftiruiffe dicitur,
quod confuetndines Nor-
mannicas a patre ipfius {u-
perinductas penitus aba-
leverit: Henricus vero fe-
cundus Librum etiam- de
legibus & ftatutis Angliz
compofuit, quem in duos
'T'omos {ectum,alterum pro
Republica leges, alterum
ftatura regalia, fecundum
divifionem illam infcripfit,
quorom ne fragmentum
extat hodie reliquum. (Q.)
Nequeo tamen obiter ab-
ftinere rifu intereay cum a-
pud Annalivm hofce ferip-
tores quofdam lego, quod
ubi Cardinalis Woolfeius
perfenfiffet in {upplicatio-
nibus vulgi, quibus indies
onerabatur, aut fufpicio-
nes falfas, aut. fitas que-
remonias ut plurimum
contineri, labore illo au-
diendi caufas defatigatus,
ex conceffione & edito
Regis, minores aliquot
Curias fubftituit, quz au-
diendis populi querelis per

li-
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libellos {upplices infervi-
rent, harum unam con-
ftituit in edibus dictis
Whiteball, alteram coram
Eleemofynario regio Do-
Ctore Stockefley, viro uts
cunque docto, certe ad
officium & munus Judicis
minus apto & difcreto:
Tertiam in cubiculo mag’
Angli® Thefaurarii juxta
cameram ftellatam: -Et
quartam apud Rotulorum
cuftodem poft meridiem ;
atque ad has quidem curias
frequens populus aliquan-
diu confluxit, verum ea-

rum tediodemum viéti,u- -

bi cauffas plurimas de die
in diem vidiflent dilatas,
paucas vero compofitas,
neq; quenquam deniq; te-
neri lege late illic fenten-
ti@ utcunque ftare, ad Jus
commune omnes inde con-
volarunt: Sed traitemt fa-
brilia fabri. Et optandum
fane eflet ut intra metas
{uas fe continuiffent, quan-
do eorum forte aliquiapud
viros prudentes illorum
tandem reportarunt pre-
mjum, quibus ne tum qui-
dem creditur, etiam cum
verum dicunt. Doétis vero
& prudentibushiftoriogra-
phis confilium illud do, ne
-immifceant {efe temere a-
lienis ftudiis, neve in my-
fteria cujufcunque tandem
artis aut {cientiee, imprimis
vero legum hujus Regni

proper Element, for Perad-
venture with wife Men,
fome of them bave reaped
thé Reward of thofe that
are not believed, when they
fay the Truth. To the

- grave and learned Writers

of Hiftories, my Advice is,
that they meddle not with
any Point or Secret of any
Art or Science, efpecially
with the Laws of this
Realm, before they confer
with fome Learned in that

- Profeffion.

And
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And where it is veport-
edy that it was not law-
Jul for amy common Per-
fon to ufe any Seal to a-
#y Deedy, Charter, or o-
ther Inflrument in the
Reign of Hen. 2. nor
long aftery and therefore
Richard LacyChief Fuftice
of England, in the Resgn
of Hen. 2. is faid to have
reprebended a common Per-
fony for that he ufed a Pa-
tent Sealy, when as that
pertainedy as be [aid, to the
King and Nobility only ;
againft which, Ingulphus
Abbot of Croyland, who
is faid to have come in
with the Congueror (aith,
Ante Normannorum in-
greflum Cirographa fir-
ma erant cum crucibus
aureis, aliifque fignacu-
lis, fed Normannos cum
-cerea impreffione uniuf-
cujufque {peciale figillum
fub intitulatione trium
vel quatuor Teftium con-
ficere Cirographa infti-
tuere, by which it appear-
ethy, that in the Congue-
vor’s Time, every Man
might Seal with a private
Seal: But letting thefe pafs,
and to believe meither till
both of them be agreed, in
Troth it was ever unlaw-
fub for a Gentleman to

non confulto prius doéto
aliquo ejus profeflore, ir-
ruant aut invadant. '

Atg; quod ferturnon li-
cuifle publicitus, regnante
Henrico fecundo & multo
poft, in paétis, donationi-
bus. aliifve inftrumentis
plebeio homini figillo pri-
vato uti (quo nomine Rich.
Lacy capitalis totius An-
gliz ‘juftitiarius tempori-
bus Henrici fecund: homi-
nem plebeium reprehen-
derit, qd’ figillo patenti ut
loquuntur ufus fit, id quod
Regis tantum ac procerum
fuiffe dicitur:) Contrari-
um plane habet Iugulpbus
Abbas deCroyland,qui cum
gentis hujus victore una
huc devenit, ¢ atq; quod
¢ ante Normannorum in-
« gref. Cirographa fir-
¢ ma erant cum crucibus
€ aureis aliis fignaculis,
¢ fed Norman’ cum cerea
¢ impreflione uniufcujuf-
“ que {peciale figillum,
< {ub intitulatione trium
¢ vel quatuor teftium con-
< ficere Cirographa infti-
¢ tuere: Unde conftat cu-
¢ ivis e plebe licuiffe tem-
 poribus illius Viétoris
¢¢ privato figillo fuo Ciro-
¢ graphum fignare. Ve-
rum ut rem hanc aliquan-

do miflam faciamus, atq;

neutri parti tantifper cre-
damus, dum inter fefe mu-
tuo convenerint, illud

pro-
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profecto certum eft, nun-
quam licuiffe - five homini
generofo alterius infignia
aut figillum ufurpare, five
cuicung; alii cujufvis fig-
naculum affingere aut i-
mitari ; alias vero femper
cuivis fubdito licuit, figil-
lum fuum cuicunque tan-
-dem inftrumento appone-
re ; atq; hoc infinitis pro-
pe conftat exemplis; ego
tamen unico inftar omni-
um contentus ero, quod a
Magiftro Fofepho Hollandio
Interioris Templi{ocio ac-
cepi, Antiquario fane pe-
rito & bonarum literarum
amantifiimo ; Datum vero
fuit An. 33 H.2. & vel in
hunc ufq; diem vetera duo
pulcherrima figilla geftat,
alterum Gualteri de Fri-
daftorpe, alterum Helie
ipfius filii: Er quia multa
notatu digna continet, o-
pere pretium putavi in le-
Ctoris gratiam, de verbo
ad verbum huc transferre.
Hezc eft coneordia falta in
Comitatn Ebor' die Lune
‘proxime poft feffum Saniti
Hiliarii Anno Regni Regis
Henvici fecundi 33, inter
" Walterum de Fridafforpe €3
Heliam filium ejus, & inter
Fobannem de Beveriaco,
[cil’t, de upa carucata terre
in Pridaflorpe, quam pred
Fob. clamavit ver(is eos in
eod’ com’ ficut jus &5 haredin
taginm fuumsper breve Doy’

ufurp the Arms or. Seals of
another 5 and to forge or
counterfeit the Seal of any

other was unlawful for a-
-uy: But otherwife it was

never unlzwful  for any
Subjelt to put bis own Seal

o any Inflrument, as may

apgear by infinite Prece-
dents, amongft which for
an Inftance, I thought good
bere to remember owe for
ally, which Mafler Jofeph
Holland of tbe Inner Tem-
ple, a good Antiquary, and
@ Lover of Learning deli-
vered unto me, and beareth
Date Anno 33 H. 2. and
is fealed at this prefent
with 2 fair ancient Seals,
viz. of Walter of Frida-
ftorpe, and Helias bis Sor,
and for that it containeth
divers Matters worthy Ob-
fervation 5 Ithought good to
exemplify it to the Reader
de verbo in verbum. Hzc
eft concordia faéta in Co-
mitatu Eborum die Luna

- proxime poft feftum San-

¢ti Hillarii Anno Regni
Regis Henrici {fecundi 33,

-inter Walterum de Frida-

ftorpe & Heliam filium e-

.jus, & inter Johan.de Be-

verlaco,{cil.de una caruca-
ta terr® in Fridaftorpe,
quam pred’ Joh. clamavit
verfus eos in eodem comi-
tatu ficut jus& heredita-
gium {uum per breveDom’
Reg’ {cil.quod pred’Walt.

&
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& Helias filius ejus dede-
runt,& reddiderunt prad’
Joh. pro clameo & recto
{uo quod in ipfa terra ha-
buit, unam dimid’ caruca-
tam terre in eadem villa,
& unum toftum, {cil’illam
dimid’ carucatam terr®e
quz -jacet inter terram
Galfrid’ Wanlin & inter
pred’ carucatamn terr®
quam clamavit, & illud
toftum qd’ jacet inter ter-
ram Ade filie Norman’de
Sezevall’ & terram Hen’
filii Thom’ plenarie cum
omnibus pertinentiis fuis
infra villam & extra fine
ullo retenemento ; hanc
vero dimid’carucatam ter-
re & toftum plenarie cum
omnibus pertinentiis fuis
tenebit pred’ Joh’ & he-
red’ {ui de pred’ Helia&
heredib’ fuis, Reddendo
inde annuatim pred’ He-
bz & heredid’ {fuis 12 d.
ad termin’ Pentecoft, pro
omnibus fervitiis que ad
terram illam pertinent :
Etpred’Walterus & Heli-
as & hered’ {ui warranti-
zabuntpred’Joh’ & here-
dibus {fuis prefat’ dimid’
carucat, terre & toftum,
cum omnib’ pertinen’ con-
tra omnes homines : Hanc
vero concordiam ex utraq;
parte affidaverunt firmiter
& fine dolo tenend’, ficut
prefens Cirographum te-
ftatur; & {epe dictusWal-
terus atturnavit prediét’

Reg’feil’ qi’ pred Walt' &
Heélias filius ejus dedernsty
€3 reddidernnt pred’ Fo’ pro
clameo € vecto fuo guod in
ipfa terra habuity anam di-
wid carucat’ terre in eadem
willa, €3 umum toftum, (cil’
illam dimid carv’ ~tamterr®
quee jacet int’ terr’ Galftid®
Wanlin €3 int’ pred cary-
catam terre quam clamavit,

€3 3llnd toft’ qd’ jacet imter

terr’ Adz filie Nornt’ de So-
aevall’ & terram Henr filii
T hom’ plenarie cum omuibus
pertinen’ [uis infra villa’ &
extra fine ulloretenemento
banc vero dimid’ cartcatam
terr” € toft’ plemarie cum
omnil’ pertiness’ fnistenchit
pred’ Fob’ €3 bered’ fui de
pred’ Helia € bered’ [uis,
Reddendo inde annuatim
pred’ Helire € beredil’ fuis
12 d. adtermin’ Pentecof?’,
pro omib’ fervitiis que ad
terram illam pertiizent : Et
pred’ Walterns € Helias €3
bered fui warrantizabunt
pred Fob’ € heved fuis pre-
fat’ dimid carucatam terr@
& toft’scum omuil’ pertinesn’
contra omues homines: Hanc
wvero concordiam ex utrague
parte affidaverunt firmiter

€3 fine dolo tenend’y ficut

prefens Cirograpbum tefta-
tur 3 € fepe dictus Walterns
atturnavit pred’ Foban’ in
eodem comt’ ad faciend pred”
Helie filio fuoy & bared
fuis 3 biis teflibus Remigio

Dapi-
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Dapzfero, Ranutp’ de Glan-
wild’ tunc Vicec’ Ebor'y Ra-
nulp’ filio Walteri,Roger de
Badnut,Warino deRollesby,
Alano de Sinderby,Radulp’
filio Radul. Wilk de Atorr,
Nich’ de Warbamy Rob’ de
Mara, . Alano filio Helie,
Robertode Melfa, Thow’ fi-
bio Fodlaniy, Walram® filio
Wil Walter' de Bomad-
numy Alano. Malebanke, A-
damo de Killumy Robert’ de
Muaiteby, Gilbert’ de Torini,
Wilbmo Agullum, Gilbert’
fitioRic’ Willmo de Backe-
florpe,  Helia  Latimer;
¢ Quo quidem refcripto
¢ five brevi rex domino
¢ mandavit, quod fine di-
¢ Jatione plenum rectum
¢¢ teneat Joh’ de Beverla-
¢ code unacarucata terre
€ cum pertinen’ in Frida-
¢ ftorp quam clamavit, &
¢ quam Wal’ de Frida-
¢ ftorp, & Helias filius e-
< jus ei deforc’, & nifi fe-
¢ cerit checomes Ebor’
¢ faciat, ne ampliuvs inde
¢ clamorem audiamus pro
¢ defectu reéti. Ad pleni-
orem vero hujus rei intel-
ligentiam, tenendum im-
primis quod ]ob de Be-
verlaco refc:ipt’ feu breve
addux’pro jurefuorecupe-
rando contraWalterum de
Frldaftorpe & ielia 1 fili-
um ejus, idg; de una caru-
cata te.re in Fridaftorpe,
quod quidem breveDomi-

Johan’ in eodem comitatu
ad faciendum praed’ fervi-
tium przd’Helie filio {uo,
& heredibus f{uis ; hiis te-
ftibus Remigio Daplfero,
R anulphe deGlanvil’ tunc
Viceeomite Eborum, Ra-
nulpho filio Walteri, Ro-
gero de Badnut, Warino
de Rollesby, Alano de
Sinderby, Radulpho filio
Radul WilP’ de Aton®,
Nich’deWarham,R obert’
de Mara, Alano filio He-
liz, Roberto de Melfa,
'Thom’ filio Jodlani, Wal-
ram filio Will> Waltero de
Bomadnum, Alano Male-
banke, Adamo de Killum,
Roberto de Malteby, Gil-
berto de Torini, Will> A-
gullum, Gilberto filio Ri-
chardi, WilPmo de Backe-
ftorpe, Helia Latimer ;
by which Writ the King
commandedtbe Lord, Quod
fine dilatione plenum re-
¢tum teneat Johan’ de Be-

verlaco de uno carucata:

terr® cum pertinentiis in
Fridaftorpe quam clamat,
& quam Walterus de Fri-
daftorpe, & Helias filius
€jys ei deforc’, & nifi fe-
cerit Vicecomes Eborum
faciat, ne amplius inde
clamorem audiamus pro
defeétu re&ti. For thy bet-
ter Underflanding, bereby
it appeareth that J.de Be-
verlaco brought a Writ of

.Right againft Walter of

Fri-

vk
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Fridaftorpe,and Helias bis
Sony of ome plough Land.
in Fridaftorpe, directed to
the Lord of the Manor of
whom the faid plough
Land was hbolden, which
Writ was after by & Pre-
cept made by the Sheriff
called a 'Tolt, (becaufe it
doth  tollere loquelam
from the Court Baron_to
the County Court) removed
into the County Court ,where
Defore Ranulph de Glan-
villa then Sheriff of York,
this Concord was by Confent
of Parties made in the
County Courty by Force of
the Commiffion given to the
Sheriff in Defanlt of the
Lord,bythe (aidlrit,(viz.)
T hat the Sheriff in hisCoun-
ty Court fhould [ee that the
Demandant fhould without
delay bave bis ful]l Right in
the [(aid ploughLand, upon
rwhich Writ (o brought in
that Court this Concord was
made, and not only entred
znto the Rolls of the Coninty
Conrt, but by way of Ii-
frrument indented, mutually
fealed by cither Party ; fo
as by this Concord the pep-
clof¢ of the Writy Ne am-
Pplius inde clamorem au-
diamus pro defeGtu re&i
was fatisfied, and to the
_ Endthat this Concord might
be the more firmly kept,
each Party bound bimfelf to
‘the otber by an Affidavit :

no illius fundi miffur
fuit, a quo carucata illa
terre tenebatur: Inde ve-
ro hoc ipfum breve ad Co-
mitatpscuriam vi preceps=
ti per Vicecomitem facii

(quod ideo apud nos vo-

catur a 7o/t quiatollitatq;
eximit caufam e curia Ba-
ronis ad illam comitatus)
removebatur, ubi coram
Ranulpho de Glanvilla E-
bor’ tunc tempor’ Viceco~
mite mutyo partium con-
fenfu facta eft in curia co-
mitatus concordia hec,Id-
que vi precepti per breve
illud vicecomiti dat’; ut fi
Dom’ ipfe officio in hant
parte deeflet, tum cura-
ret vicecomes in Comita-
tus curia ut plenum jus {u-
um in carucata illa terre
altor poflit recuperare.
Refcripti igitur,fea brevis
illius virtute, factaeftilla
Curia concordia hec,& re-
lata ac infcripta non {oluth
in rotulis curi® Comitat’,
fed in inftrumento etiam
qd’ Indenturam vocant,u-
tring; ex utrag; parte mu-
tuo confignato ; atque fic
adimpletum fuit refcripti
illius ¢medmpue Ne ampli-
us clamorem audiamus pro
defeliu refti. Deniq; quo
firmior ftaret atq; inviola-
bilior hecconcordia, utra-
que.pars fealteri per breve
illud devinxit,quod fortaf-
fis hinc inde di®um eft

affidavit :
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affidavit; Quod fane ex
antiquo hoc & docto in-

ftrumento neceflatrio colli--

gitur; nam. per literas
Dom’Reg’ intelligitur re-
fcript’ feu breve de re {ua
recuperanda in hiis verbis
clamavit,&c.jus fuum, Ve-
rum infra diferte ubi dici-
tur pro clameo & reclo
{uo ;ad hzc conftat quod
concordia hec faéta fuit in
Comit’ Ebor’y, & clamavit
verfus eos in eod’ comita-
tu, &c. per breve Domini
Reg’, hocg; totum fatum
fuit coram Ranulpho de
Glanvilla tunc Viceco-

mite : Jam vero doltos

qucfq; non latet,qd’ breve
de jurefuo recuperandoin
Curiam comitatus mitti ac
dirigi non poteft, verum
€0 per precept’, vocatum
Zolt, debet neceflario re-
moveri :illud bone Lector
audaéter tibi auffim affir-

mare qd’ concordiam hanc

adeo przftantem, adeo
fcriptam bene, nullus five
Abbas, five Monachus,
five clericus alius,qui An-
nales noftros aut earum
forte partem aliquam con-
{cripfit, intelligere potuif-
fet. Verum redeamus ali-
quando ad antiquor’ tem-
por’ graves fane & doctos
Legum {criptores, qui de-
fecerunt(ut conjicio)ad fi-
nem regni Hen’ {eptimi,
inter quor’ Relationes ac

Al this is neceffarily col-
lelted omt of this ancienmt
and learned Infirument™; for
per breve Domini Regis ‘s
intended a Writ of Right by
thefe Words clamavit, &c..
jus {uum ; and afterwards
expre[sly, when it is (aid
pro clameo & retto {uo:
Alfo it appeareth that this
Concord was made in co-
mit’ Eborum, ##d clama-
vit verfus eos in eodem,
comit’, &¢. per breve Do-
mini Regis, and all this
was done coram Ranul-
pho de Glanvilla tunc vi-
ceC’ 1 And the Learned
do know that a Writ of
Right cannot be returna-
ble in the County Court,
but muft of Neceffity be
removed thither by 'Tolt.
Good Reader I dare confi-
dently affirm unto thee,
that never any Abbot, Monk,
or Churchman, that wrote
any of our Annalsy conld
bave underftood this excel-
lent and well indiéted Con-
cord. But to return again
to thefe grave and learned
Reporters of the Laws in

former Timesy, who (as I

XV

take it) about the End* of » Rasher the
eginning ;

the Reign of K. H. 7. cea- e Policy of

[edy between which
the Cafes reported in the

and the Reign be-.
ing, toleave as
few Memorials

Reign of Hen. 8. you may of it to Pofte.
obferve no fmall Difference: Y ¥ PO

8o as about the End of
the Reign of Hen . it was
thonght
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thought by the Sages of the
Law, that at that Time
the Reports of the Law
were (ufficient ; wherefore
it may feem both annecef-
airy and unprofitable to
have any more Reports of
the Law: But the [ame
Catfes that moved the for-
mery do require alfv to
bave fome more added nu-
to them for two [pecial
Euds and Purpofes.  Firft
to explain and expound
thofe Statutes and Afls of
Parliament which either
have been enalted fince
thofe Reports, or were not
(10 Occafion falling out)
in any former Reports ex-
pounded at all.

2. 90 veconcile the Doxlts
in former Reports, rifing ei-
ther wpon Diverfity of O-
pintens or Queftions moved
and left undecided, for that
1t cannot bey but in [o ma-
#y Books written in fo many
feveral Ages, there muf} be
(as the like in all Sciences
and Arts both divine and
buman it falleth out) fome
Diverfity of Opinions and
mary Donbts left umrefol-
ved: For which only Purpo-
[es 1 bave publifbed the for-

I

{cripta, atque eorum qui

temporibus Hen. 8. {ubfe-
quuti funt, quantum in-
terfit facile potes obfer-
vare; unde fuit quod cir-
ca finem Hen. 5. conful-
tifimis jurifperitis per-
fuafum erat, libror’ tum
atque relationum juris a-
bunde fatis extitifle: Quid
ergo an f{upervacaneum
prorfus & inutile putabi-
mus plura etiam illis
adjicere? Certe qu® res
duz imprimis fuperiores
illas relationes & libros
caufabant ac procurabant,
ille ambe plures etiam
hodie requirunt flagitant-
que. Primo ad ea {ta-
tuta atque decreta comi-
tialia explicanda atque
exponenda que inde a
fcriptis illis in hunc diem
aut fancita fuerunt, aut
(nulla interveniente occa-
fione) non expofita.
. 2. Ad concilianda que-
dam dubia in iifdem libris
orta vel ex opinionum
varietate, vel ex motis
quidem nec folutis poftea
quaftionibus: Fieri enim
non poteft quin in tot li-
bris, tamg; adeo diverfis
feculis {eriptis (id quod
in aliis fcientiis & artibus
univerfis tam divin> quam
humanis ufu venit)  opi-
nionum varietas aliqua
contingat, dubiifq; pluri-
mis ror farisfiat. Quare
' ob
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ob has caufas elucubratio-
num mearum partes prio-
res duas, hancq; poftremo
ultimam in lucem edidi,
que legum ftudiofos (id
quod {perog; ac cupio) ad
illorum veterum preftan-
tiffimor’ utilifimorumgue
librorum frequenterm ma-
gis ac diligentern revolu-
tionem excitare & move-
re poflint. Atq;f{ane Re-

lationes iftz mez (fiqui-,

dem meas dicere liceat
qua aliorum funt confcri-
pte fententie) Commen-
tariorum naturam forti-
untur,& faciunt velad foe=
liciorem apprehenfionem
genuin® ac vera Interpre-
tationis quorundam gene-
ralium ftatutorom, que
Hicet univetrfurh hoc reg-
num ‘tefpiciunt, tamen
quioad ptecipuas quafdarmi
partes, nuncquam prius
fuerunt expofita aut expli-
catd ; vel ad {aniorém in<
telle@tum germani {enfus,
ac rationis judiciorum at-
que {ententiarum antehac
relatarum ; vel deniq; ad
dubiar’ quaftionum (qua-
les mult2 in illis non fo-
lutz adhuc reperiuntur )
plenam certamque deter-
minationem. * Hinc ergo
prioribus duobus libris ad
explicandum & exponen-
dum Statutum illud in 23
Hen. 8.¢.16. aftam dedi
Porteri Caufam: Pro tam
Parr 111,

mer two, and this laff Pait
of my Reportsy, which I
trafp witl be a Mean (for
[o Iintendedthem) to canfé
the fludious to perufe and
perufe again with greater
Diligence, thofe former ex=
cellent and moft fruitful
Reports : Andin troth thefe
of mine (if (o I may call
them, being the Fudgments

of others) are but in Na-

ture of Commentaries, ci=
ther for the better appres
bending of the true Con-
fracttion of certain general
Alts of Parliament con-
cerning the whole Realm,
in ceitain principal Points
never expounded before 5 or
for the better Underfianding
of the trae Senfe and Rea~
fon of the Fudgments and
Refotutions formerly report+
ed ; or for Refolution of
fuch Doubts: as therein re=

main undecided : For which

Purpofes, in my former Re-
ports I bave reported and
publifbed for the Explana-
tion and Expofition of thé
Statute of 23 H. 8. c. 10.
Porter’s Cafe : Of the broad
[preading Stat. of 27 H. 8.
c.10. of Ufes, the Cafes of
Chudleigh, Corbet, Shel-
ley, Albany, and the Lord
Cromwel's Cafe i Of the
Statute of 34 H. 8. cap.zo.
of Recoveries, Wifeman’s
Cafe 5 of the Statute of 13
Elz. cap. 7. of Bankrupts,

< ‘ the

X
v,,v'vrv&
PES - 4



To the READER.

the Cafe of Bankrupts ; of
the Statute of 34 H. 8. cap.
21. of Confirmation of Let-
ters Patents, Dodington’s
Cafe 5 of the Statute of 31
H. 8. of Diffolution of Mo~
nafieries, and. of the Sta-
tute of 1 Ed. 6. of Chaun-
triesy the Archbifh. of Can-
terbury’s Cafe 5 and of one
Branch of the great and
general Statutes of 32 and
34 H. 8. of Wilis, Bing-
ham’s Cafe : I have report-
64 the Lord Buckhurft’s
Cafe, for the true Under-
fanding and expounding of
the ancient and former
BookCafes concerning Char-
ters and Evidences, aund to
that End the Refidue of the
Cafes in thofé -two former

Parts are publifved. And

feeing the End of thefe
Laws is to bave Fuftice du-
ly adminiffred, and that

Fufpice diftribnted is, Jus

{oum cuiq; tribuere, 70
give to every one bis own ;
Let all the Profeffors of the
Law give tothefe Books that
Fuftice which thefe Books
bave in them, That is, to
give to every Book and Cafe,
bis own trae Underflanding:
And not by wrefling or rack-
ingy or Inference. of Wit to
draw them (1o not for ap-
proving a Truth) from their
proper and natural Senfe s
forthat were a Point of great
Injuftice. For Truth and
Falfoood ave fo oppofite, as

late patenti ftatuto illo in
27 H 8. de ufibus retuli
caufas hafceChudieigh;Cor-
bety Shebley, Albany : 1llam
item Domini Cromwell, de
ftatuto 34 Hen. 8. ¢. de
R ecuperationibus: ' Cau-
fam Wifemanni,de ftatu-
to in 13 Eliz. ¢. 17. de ob-
ftrictis @re alieno qui fi-
dem ac tefleram ruperunt,
eorum item caufam in
particolari, ex ftatuto in
34 Hen. 8. ¢, 21. De con~
firmatione literarum pa-
tentium caufam Dodingto-
ni, ex ftatato 31 Hen. 8.
de diffolutione Momnafteri-
orum: Item in 1 Eliz.de
Canteriis (ut loquimur)
caufam Epifcopi Cantua-
rienfis, preterea mem-
brum unum magnorum
illor’ ad generalium fta-
tutorum in 32 & 34 H. 8.
de Teftamentis, caufam
Binghami : Reewuli etiam
caufam Domini de Buck-
burft, pro vero intelletu
Chartarum & antiquarum
relationum de conceffioni-
bus feu chartis & eviden-
tiis ut loquimur, atq; hue
fere fpeétant relique cau-
{2 duobus illis fuperiori=-
bus libris a me edit®.
Cumigitur, eo tendant le-
ges ifte ut juftitia admi-
niftretur, fitq; hoc jufti-
tie diftributive {fuoum cui-
que tribuere, illud demum
tribuant Jurifperiti omneg

libris
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fibris hifce, quod ipfis hii
libri dederunt prius, hoc
eft fingulis tam libris quam
caufis proprium f{ubm ac
genuinum intelleGtum,ne-
que-a germano {uo fenfu,
vel ad veritatem aliquam
confirmandum argutis il-
lationibus infletendo, ex-
tendendo,depravando tor-
qgueant, quod effet fumma
prorfus injuftitie.

Jam ex omnibus hifce
libris ac relationibus juris
- communis illud obferva-
viyquod utcunque aliquan-
‘do ex ftatutis comitialibus,
quandog; etiam ex acumi-
ne atq; inventione huma-
na quedam juris hujus
partes five immutatz fue-
rint, five a curfu- {uo in-
ver{® atq; diftracte, ta-
men de curfu ac revoluti-
one temporis idem fem-
per jus, tanquam tu-
tiffimum fidelifimumque
Reip. firmamentum ac
prefidium, magno f{ane
applaufu ad incommoda
multa devitanda obtinuit
& reftitutum fuit. Ex-
empli caufa, diétavit com-
munis juris' prudentia ut
--heereditatum jus omne per
feudum fimplex (utloqui-
mur) tranfiret, adeo ut
tuto poffent inter {e ho-
mines alienare, allocare,
& contrahere ; verumSta-
tutum Weftmon. 2. cap. 1.
aliud tulit jus limitatum;

xviil
Truth itfelf onght not to ke

proved by any Glofs or Ap-
plicationsthat the true Senfe

will not bear.

Out of all- thefe Books

‘and Reports of the Commoit

Law, I have obferved, that
albeit fometime by Alts of
Parliament, and [ometime
by Invention and Wit of
Man, fome Points of the
ancient Common Law bave
been adter’d or diverted from
his due Courfes yet in Revo-

Jution of Timesthe [ame (as

a ‘mofd skilful and [aithful

Supporter of the Common-

wealth) bave been with

great applaufe, for avoiding

of many Inconvenienciesyre=

[flored again : As for Exan=

pley the Wifdom of the Com-

mon Law was, that all E- Co, Lic. 282,
frates of Inberitance fhould

‘e Fee-fimples [0 asone Man

might [afely aliens demife,
and contralt to and With ¢ .o praf.
another : But the Statute of . 4. & L 9.
Weftm. 2. cap. 1. created -
an Efate-Tail, and made
a Perpetnity by At of Par-
Liament, reftraining Lcnant
in Lail from aliening or de-
mifing but only for the Life
c2 0
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of Tenant in Tail, whichin
Procefs of Time brought in
fuch Troukles and Inconve-
wiences, that after vwo bun-
dree 2ears, Neceflity found
out a Way by Law for a
Tenant in Tail to alien.
Alfo by the ancient Common
Laws, Freebolds fbould not
P[5 from oue to another but
by Matter of Record, or fo-
lemn Livery of Seifin ; but
againft this were ufes in-
vented, and grew commen
and almoft univerfal through
the Realmyin Deftruition of
the ancient common Law in
that Point : But in Time
the manifold Inconvenien-
cies bereof being by Experi-
ence found, the Statute of
27 Hen. 8. c. 10. was made
Jor refloring of the ancient
Common Law again, as it
exprefly appeareth by the
' Preamble of that Statute
and bereof an infinite more
of Examples might be ad-
ded, but bereof this fhall
fuffice : And thus much of
the Books and Treatifes,
and of the Reporters and
Reports of the Laws of
England.

illud quafig; ineifum quod
noftri vocant an Effate-
Tuail, & decreto- comiti-
orumt perpetujtatem quan-=
dam ftatuit,qua tenentem
in Tail ut loquuntur, hoc
eft illiufmodi pofleffiones
incolentem & occupan-
tem reftringeret, quo mi-
nus alienare quid aut al-
locare poffit, nifi tantum
pro tenentis ipfius vita
naturali : Quod quidem
ftatutum tantas turbas tot-
que incommoda de curfa
temporis invexit, ut poft
200 tandem annos, nece{~
fitas ipfa rationem ac vi-
am per legem inire atque

excogitare docuerit, qua

liceret poffeffiones fic te-
nenti abalienare ; cavit
praterea jus commune,ne
tenementa libera ut dici-
mus de manu in manum
irent, nifi vel tran{a&io=
nis illius extaret {cripto
monumentum, vel {olen-
ni more poffeflio atq; jus
in re traderetur : Contra
hoc adinventi{unt ufus,ut
appeilant, qui in tantum
creverunt ut obtinerent
etiam ad antiqui juris in
illa parte deftruétionem,
non folum vulgo fed fere
per totum hoc regnum
univerfum : Verum ali-
quando ubi experientia
docuiffet quam multifaria
hinc incommoda pullula-
srent: Latum eft ftarurum

illud
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illud -in 27 H. 8. ¢cap. 10.
de Revocandoatque refti-
tuendo antiquo Jure com-
muni, ut ex ill> procemio
diferte patet, infinita pla-
ne funt in hoc genere ex-
empla, verum nobis hec
fufficient : Atq; de libris
& tractatibus,deq; Relati-
onibus ac fcriptoribus Le-
gum Anglizhechactenus,

Sequiturnunc de gradi-
bus qui illarum Legum
ftudiofis funt proprii; fi-
cut enim in utraque Aca-
cemia Cantabrigienf atq;
Oxonienfi  varii gradus
{unt,quales fophifte gene-
rales, Baccalaurei, Artium
Magiftri, Doctores,ex qui-
bus viri ad eminentia loca
& fedem Judiciiin Ecclefia
Curiifq; Ecclefiafticis apti
eliguntur : Ira funt & in
Jurifprudentia nofira pri-
mo quos vocampys Moote-
menlnceptor’,qui queftion’
a Leltoribus propofitasin
&dibusCancell’,tam in rer-
minis quam magnis vaca-
tionibus arguunt & difpu-~
tant: Ex hiis poft ftudi-
um ofto annorum aut cir-
citer, eliguntur Jurifcon-
fultiy nobis Utterbarrifters
di¢ti; ex quibus conftitu-
untur Leétores in Hofpi-
tiis Cancellarie, qui poft
expletos duodecim ad mi-
pim’ annos, a {ufcepto illo
gradu in fenatorum five
patrum ac feniorum claf-
ficorym numerum quos

Now for the Degrees of
the Law,as there be in the
Univerfities of Cambridge
and Oxf. diverfe Degrees,
as general Sophiftersy Bat-
chelors, Mafiers, Dottors, of
whom be chofenn Men for ¢-
minent and judicial Places,
both in the Church and Ec-
clefiafical Courts 5 [o in'the
Profeffior of the Law, there

are Mootemen (which are Mosmen.

thofe that argue Readers
Cafes in Honfes of Chan-
cery, both in Terms and
grand Vacations.)Of Moote-
men after eight Tears Study
o thereabouts, are chofen

Urt erbﬂrmﬁers 3 Oft/%’ﬁ’ are Utterbarrifters,

chofenn Readers tn Inns of
Chancery: Of Utterbarri-
fers,after they bave been of
that Degree twelve Tears at

leafty are chofenBenchersor Bencherse

Autients 5 of which onesthat
is of the Puifue Sort, reads
yearly in Summer Vacatior,

and is called a fingle Rea- Readers,

der; and one of the Auntieits,
that bad formerly resd,
reads-in Lent Vacat, and is

c3 called
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called a double Reader,and
commonly it is between bis
firft and fecond Reading, a-
bout nine or ten Tears. And
out of thefe the King makes
Attorney Gen Choice of bis Attomey, and
& " Solicitor General,bis Attor-
ney of the Court of Wards

and Liveries, and Attorney

of the Dutchy : And of thefe

Serjeant,  Readers, are Serjeants ¢=
fge{;‘g“facc lected by the King, and are,
" By the King’s Writ, calied

Ad ftatum & gradum fer-
vientis ad legem ; and out
of thefe the King eletleth
o, 10, or three as pleafe
him, to be bis Serjeants,
which ave called the King’s
' Serjeants : Of Serjeauts are
by the King alfo confiituted
the Honourable and Reve-
rend Fudges, and Sages of
the Law. For the young

- Student, which mofp com-
nonly combth from one of
the Univerfities, for bis En-
trance or Beginuing were
Jirft inftituted, and erected
eight Houfes' of Chancery,
Tans of Chan- 10 Jearn there the Elements
cery. of the Law, that is to fay,
Clifford’s - Inn, Lyon’s-
Inn, Clement’s-Inn, Bar-
nard’s~-Inn, Staple’s-Inn,
Furnival’s-Inn, Davie’s-
Inn, and New-Inn; and
each of thefe Houfes confifp
of forty or thereabouts : For
the Readersy, Utterbarri-
fersy Mootemeny and infe-
riouy Studeuts, are 4 famolis

Readers.

King’s Serj.

Judges.

Benchers dicimus co-0p-
tantur ; ex hac clafle fin-
gulis annisnoviffimus quif-
que recentiffimufq; in &fti-
va vacatione prelegit,dic-
tus Le&or primo; in Qua-
dragefimali autem vacati-
one fenior alius,qui Lector
{ecundo nominatur : Inter
primam vero atque {ecun-
dam cujufque prelectio-
nem intercedunt fere anni
novem aut decem ; atque
ex hiis quidem eligit Rex

Procuratorem {fuum & So-

licitatorem (ut lojuimur)
generalem Atturnatum in
curia pupillorum & libera-
tionum, & in curia Duca-
tus : Infuper ex hiis per
breve Regis vocantur alii
ad ftatum & gradum Ser-
vientium ad Legem, intey
quos Rex qui ipfi fibi in~.
ferviant duosaut tres pra
arbitrio elegit : Denique
ex hiis, honoratos ac re-
verendos Judices atq; Pree-
fides juris Rex conftituit.
Tyroues quod attinet qui
huc fere ab Academiis ac-
cedunt, habent illi in qui-
bus rudimenta atque cle-
menta juris perdi?cant E-
des Cancellarie oéto, vo-
cata Clifford’s- Iun, Lyon’s-
Iun, Clement’s-Inn, Ber=
nard's-Inn y Stapls’s- I,
Furnival’s - Inny Davie’s-
Funny New=Inn; harum fin-
gule quadraginta plus mi-
nus legum ftudiofos conti=

" nent.
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nent. ProPrzleétoribusve-
ro & Jurifcon{ultis,atq; in-
ceptoribusaliifg; inferioris
ordinis {tudiofis extant
ampliffima quatuor illu-
ftriffimaq; Collegia,vocata
Inns of Court, que {unt
Templum interius,ad qd’
pertinent priores tres Can-
cellarie 2des ; Hofpitium
Graii, cui {ubfunt duz
proxime fequentes ; Hof-
pitium Lincolnienfe, cui
duzaliz ; denique Tem-~
plum Medium, cui =des
~poftreme inferviunt. Con-
ftant autem fingula hac
Collegia le€toribus fupra
viginti, Juri{confultis pluf-
quam 6o, T yronibus circi-
ter 160, aut 180, qui om-
nes inibi tempus {uum in
Jurifprudentiz ftudio ali-
ifque exercitiis dignis lau-
de,& hominibus liberis ac
generofis impendunt. Judi-
ces & ServientesadLegem
quod attinet, qui fere nu-
merum vicenum explent
aut excedunt, in 2desdu-
as que dicuntur Hofpitia
Servientium ad Legem,
{untq; majoris eminentiz

& Dignitatis, equaliter di-

firibuuntur: Atque uni-
verfa hec Hofpitia,ut ne-
que inter fe longe funt dif~
fita, ita conjunctimomnia
conficiunt {ane pre qmni-
bus in toto terrarum orbe
cujufcung; {cientiz huma-

XX

and renowned Colleges, of lons of Court.

Houfes of Court, called The
Inner Temple, to which
the firfp three Houfes of
Chauc. appertain ; Gray’s-
Inn, to which the next two
belong 5 . Lincoln’s-1Inn,
which enjoyeth the laft two
[aving one ;and the Middle

“Femple, which bath only the

laft : Each of the Houfes of

Court confift of Readers™ Or Benchess.

above twenty 5 of Utterbar-

rifters above thrice o ma-
ny 5 of young Geutlemen. a-
bout the Number of eight or
nine-[core, who there (pend

their Time in Study of
Law, and in commendable

Exercifes fit forGentiemen :
The Fudges of the Law and
Serjeants being commonly
above the Number of 20,
are equally diftinguifl;din-
to two bigher and more cmi=
nent Houfes,
jeants:Inn: A4 thefe are
not far diftant one from ano-
thery and ‘all together da
make the moft famous Uni-
werfity for Profeffion of Law
only, or of any one buman
Sciencethat isin the World,
and advanceth stfelf above
all others, Quantum inter
viburna cupreflus, Iz which
Houfes of Court and Chan-
cery, the Readingsand other
Fxercifes of the Lawsthere-
in continually ufed, are noft

c 4 excellem

called Ser- Serjeants Ina.
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gucellent and bebooful for

attaining to the knowledge
of thefe Laws ; And of thefe
Things this Tafte hall fuf-
Jices for they would require,
if they fbould be treated of
a Treatife by itfelf. Of the
Antiquity of thefe Houfes,
and bow they have been
changed from one Place to
anothery, I may fay as one
[aid of ancient Cities ; Per-
pauc® antiqu® civitates
authores {fuosnornunt. Now
what Arts apd Sciences are
neceffary for the Knowledge

‘and Underfianding of thefe

Laws ; I [ay, that [eeing
thefe Laws do limit, bound
and deteymine of all otber
buman Laws,Arts.and Sci-
ences ; Icaunot exclude the
Knowledge of any of them
Jrom the Profeffor of thefe
‘Laws, the Knowledge of any
of them is neceffary and pro-
Jitable. But forafmuch as
if a Map [bould [pend  bis
whole Life in the Study of
thefe Laws, yet be wight
Sl add fomewiat tobisUn-
derfianding of them : There-
Sore the Fudges of the Law
. Magters of Difficulty do
#fe to confer with the learn-
ed in that Art or Science,
whofe Refolution is requi-
Jite to the true deciding of
the Cafe in Queftion. Con-
gerzing the Lang. or Teugue

nz aliis illuftrifimam u-
nius jurifprudentiz Aca-
demiam, que fefe {upra a-
lias effert ; Quantum inter
viburna cupreffus. Porro in
Collegiis atq; dibus hifce
fingulis lectiones aliaque
urifprudenti®  exercitia
affidue habita, preftantif-
fima profecto funt, & ad
legum {cientiam confe-
quendam fummopere con-
ducibilia; Atque de hifce
rebus guftum hunc dediffe
fufficiat ; quas fi fufius
perfequerer, integrum per
{e traCtatum requirerent :
Antiquitatem vero &dium
harum quod attinet, &
quomodo de loco in lo-
cum tranflate fuerint, i-
dem dicam quod de anti-
quis civitatibus quidam :
Perpance antique civitates
Authores fuos noruut. Jam
fi queratur que artes &
{cienti® neceflarie fint ad
iftarum legum cognitio-
nem atq; Intelligentiam,
refpondeo quod quando-
quidem Jurifprudentiahec
definit ac ftatuit de aliis
non folum humanis legi~
bus, verum artibus & {ci-
entiis univerfis, profetto
earum cujuflibet cognitio-
nem a juris noftri profef;
fore non modo non exclu-
do, fed utilem prorfus atz
que neceflariam judico ;
Cum
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wherein thefe Laws are Law Lan-

written, for all judicial R e- §28¢-
See the late
cords are entred andenrolled stat. 4 Geo. 2.
in the Latin Tongue : As it <3p- 261.and
N Bohun’s Pre-
appeareth by an At of Par- face to the En-

Jiament in anno 36 Ed, 3. 8lith Lawyer,

Cum vero ut quis etatem
fuam omnem in ftudiis
hifce legum conterat, ali-
quid femper addendum
reftaret quod ad plenam

- earum intelligentiam face-
ret, idcirco Judices in dif-
ficilioribus caufis eorum
fere confilium in illa ar-
te aut {cientia adhibent,
quorum requiri judicium
ad veram queftionis con-
troverfe decifionem vide-
atur. Quod ad linguam
attinet in qua confcripte
funt leges noftre, Judici-
orum imprimis {ententia-
rumque formule ac mo-
numenta {cripta & affer-
vata funt Latine omnia,
id quod cum ex ftatutoap-
paret lato in comitiis .47.
36 E.3.c.15. tum e {crip-
tis Glanville, Braftonis,
Flete, e Novis item Nar-
rationibus, Lib. Intratio-
num, & variis denique{ta-
tutisipfis que fermone La-
tino confcripta atq; edita
funt: Ante imperium illu-
friffimi illius Regis Bd. I
tam refcripta omnia ori-
ginalia ac Judicialia,quam
univerfi legis libri Glan-
pilley Braltonis,&c. deni-
que & ftatuta que in hunc
ufque diem extant omnia,
lingua Latina confcripta
atque edita fuerunt ; Po-
{tza vero in ipfius atq; fi-

C. 15. and the Works of
Glanville, Braéton, and
Fleta, Nove Narrationes,
and the Book of Entries,and
divers of our Statutes are [et
forth in the Latin ongue.
Before the Reign of that
Jfamous King Edward 1. as
well all Writs original and

Judicialy as allthe Books of

the Law, as Glanville,
Braéton, &c. and il the
Statutes yet extant, were
publifbed in tbe Latin
Tongue 5 In the Reign of
bim and bis Son many Sta-
tutes are indified in the
Latin: (as fome alfo of the
Statutes of Rich. I1, be.)
And divers alfo be enalted
in French ; for that they
bad divers Lerritories and
Seigniories  that  (pake
French within their Do-
minion, and in Refpect
thereof the betterSort learn-
ed that Language. But for-
afmuch as the former Re-
ports of the Law, and the
reft of the Authors of the
Law: (the Doétor aid Stu-

dent, who wrote in the Q. The 1ft E-

Englith Tongne excepted)
are wwritten in French 5 1
have

dition was in



Q. de hoc?

To the READE R

bavelikewife publifi’d thefe
in the [ame Language : And
the Reafon that the former
Reports were inthe French
Fongue, was, for that they
begun in the Reign of K.
Edw. 3. who, as the World
kunows bad lawful Right in

- the Kingdom of France,and

bad divers Provinces and
Gerritories thereof in Pof-
feffion 5 it was not thought

Prxf. od L. 6. Jit 201 comvensentyto publifb

either thofe or any of the
Statutes enalted in thofe
Days in the Vulgar Tongue,
left the unlearned by bare
veading without right nnder-
fandingymight fuck out Er-
yors, and trufting to their
own Conceit, might enda-
mage themfelves, and fome=
times fall into Deftruttion.
And 1t is verily thought
tbat William the Conque-
vor, finding the Excellency
and Equity of the Laws of
England, did tranfport fome
of them into Normandy,
and taught the former Laws,
writteny as 'they [ay, in
Greek, Latin, Britith azd
SaxonTongues (for the bet~

‘ter Ufe of Normans) in the
Norman Langu. and which

are at this Day, (though

 Procefs of Time much

altered) caljed the Cuftoms

of Normandy : So taught

be Englithmen- the Nor-
2

lii ejus regno multe leges
(ficut & Rich. 2. ftatuta
nonnulla) Latine fcriptz
{unt, Gallice item vari®,
eoque multas pofleffiones
magnumg;adeo dominium
infra regnum hoc {ub im-
perio fuo tenuit,in quibus
Gallice {unt loquuti, quo
refpeétu fuperioris fere
Ordinis viri eam linguam
dicerunt : Quandoquidem
tamen juris noftri fcrip-
tores: tam qui caufas ac
fententias retuler’, quam
authores fere alii (excep-
to uno qui Doétoris ac
Studiofi librum Anglice
compofuit) lingua Galli-
ca fcripferunt, & Elucu-
brationes hafce meas ea-
dem lingua edendas duxi:
Jam quod Gallice habean~
tur relationes ille vete-
res, in caufa fuit coepe-
runt {cribi fub Imperio
Edw. 3. qui ut omnes no-
runt, in regno Galliz ple-
num jus habuit ; varial-
que ejufdem Provincias
ac territoria in ditione ac
pofleflione fua tenuit jne- |
que fane conducere aut
convenire putabatur, five
R elationes illas, five fta-
tuta alia tum f{ancita fer-
mone vernaculo edere, ne
imperiti homines ex nuda
letione abfque vero in-
telleCtu errores inde {uge-

rent,
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rent, {uifque adeo confifi
ingeniis,aut damnum ali-
quod, aut certam aliquan-
do perniciem incurrerent;
Creditur etiam (nec vana
fides) Gulielmum gentis
hujus {ubaétorem, poft-
quam legum -Angli® ex-
cellentiam atque ®quita-
tem percepiffet, earum
nonnullas in Normanniam
tranftuliffe, legefque illas
veteres ({criptas (ut aiunt)
Grzce, Latine, Britanice,
& Saxonice) ad commo-
diorem ufum Normanno-
rum, Normannice loqui
docuiffe. Que fane licet
longo temporis intervallo
fuerint immutat®, tamen
vel in Hodiernum ufque
diem confuetudinem Nor-
manni€ nomen atque
appellationem retinent:
Confimili plane modo &
Anglos noftros, -venatio-
nis, aucupii, & catero-
rum fere ludorum atque
exercitiorum omnium vo-
cabula docuit; quz vel
hodie ufque manent: Et
tamen nemo dubitat quin
intra regnum hoc, ante
viGtoris illius tempora,
ludi illi animique relaxa-
tiones extiterint.

Verum confule quafo
‘Pprefationem illam Guli-
¢lmi de Rownil de Alen-

man TZerms of Hunting,
Hawking, and,in Effeit,of
all other Plays and Paf-
times, which comtinne to
this Day-; and yet 110 Masn
maketh Queftion but thefe
Recreations and- Difports
were ufed within this Realm
before the Congreror’s Time.

But fee the Preface of

William de Rouell of A-
lenfon 0 bis Commentary
written

XXii
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written i1t Lating upon the
Book, called Le graund
Cuftumier de Normandie,
entitled in Latin, Defcrip-
tio Normanni® : where be
Jheweth and proveth by otber
Anthorsy that moft of the
Cuftoms of Normandy were
derived out of the Laws of
England, iz or before the
Fime of the (2id King Ed-
ward the Confeflor, from
whome William Duake of
Normandy did dervive the
Title, by Colonr whereof be
firf entred into the Crown
of England. If the Lan-
guage or Stile do not pleafe
thee, let the Excellency and
the Importance of the Mat-
ter delight and [atisfy thee,
thereby thow [balt wholly
addict thyfeif to the admi-
rable Sweetnefs of Know-
ledge and Underfianding :
In leétione non verba {ed
veritas eft amanda, fepe
autem reperitur fimplici-
tas veredica, & falfitas
compofita, quz hominem
fuis erroribus allicit, &
per linguz ornamentum
laqueos dulces afpergit:
Et doftrina in multis eft,
quibus deeft Oratio. Cer-
tainly the fair Outfides of
enamed’d Words and Sen-
tences, do fometimes b be-
dazzle the Eyeof the Rea-
der’s Mind with their glit-
2

fon in commentarium fu-
um Latine feriptum ad k-
brum, Gallice Le graund.
Coftumier de Norinandy, la-
tine defcriptio Norman-
niz appellatum : ubi ex
aliis authoribus probat &
demonftrat confuetudines
illas Normannicas e legi-
bus Anglie fuiffe petitas,
five ante five non multo
poft Ed. Confefloris tem-
pora, a quo Gulielmus
Normanniz dux jus{usm
& titulum duxit, cujus
colore regnum hoc An-
gliz primo invafit, Si-
quidemigitur Relationum
iftarum phrafis aut flilus
tibi minus arrideat, at rei
ipfins {fubjeétz preftantia
atque utilitas & deleClet
& fatisfaciat; unde fict
ut totum te admirabili
plane dulcedini cognitio-
nis atque {cientiz dedas
& addices. In lectione non
verba f{ed veritas eft a-
manda, {&pe autem repe-
ritur fimplicitas veridica,
& falfitas compofita, que
hominem {uis erroribus al-
licit, & per lingue orna-
mentum laqueos dulcesaf-
pergit; Et doctrina in mul-
tis eft,quibus deeft oratio.
Certe quidem {pecies &
pulchritudo exterior poli-
torum verborum {enten-
tiarumque fucatarum, ita

quans
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quandoque lectori aciem
mentis {plendore fuo per-
ftringit, ut in rei ipfius
vifcera quafi ac medullam,
penetrare atque introfpi-
cere nequeat ; qui enim
ftruCtorum verborum le-
pores & feftivitates avide
venantur, phrafiumgq; tra-
gicarum ac tument’ luxu-
riante quafi odore abri-
pitur, {f®penumero fit ut
dum ad inanem oftenta-
tionem verba conquirit,
rem amittat: Et fic Proji-
cit ampullas € fefquipeda-
lia verba.; verum Jurifpe-
riti noftri gravitati impri-
mis convenit {fermone ap-
to, noto, concifo uti : at-
que de hiis hec {ufficiant.

Fecit,Benevole Lector,
{uperiorum elucubration’
mearum fingularis fane
approbatio, novis tuis in-
fuper affociata votis, ut
pauca hzc reverendiffi-
morum judicum  atque
Prefidum juris preftan-
tiffima fane Judicia ac de-
creta prelo committam:
Quz quidem omnia ten-
dunt velad veram qudrun-
dam generalium ftatuto-
rum expofitionem, vel ad
librorum noftror’in quibus
difcrepantes opiniones oc-
currunt,fenfum ac {fenten-
tiam genuinam explican-

tering Shew, as they canfe
them not to [ee or mot to
pierce into the Infide of the
Matter ; and be that bufily
bunteth afier affeted Words,
and  followeth the ftrong
Scent of great [welling
Phrafesy is many Times
(in winding of them iny to
Jhew a little verbal Pride)
at -a dead Lofs of the
Matter itfelf, and [o Pro-
jicit ampullas & fefquipe-
dalia verba: 9o (peak ef-
feCtually, plainly, and fbort-
ly, it becometh the Gravity
of this Profeffion : And of

thefe Things this Iittle .

Taftc (ball (uffice.

Your extraordinary Al-
lowance of my laft Reports,
being frefbly accompany’d
with new Defives,have over=
come me to publifh thefe few
excellent ‘Fudgments and
Refolutions of the Reve-

rend Fudges and Sages of

the Law, tending either to
the true Expofition of cer-
tain general Adsof Parlia-
menty or to the true Under-
fanding and Senfe of our
Books, wherein there [eem-
eth fome Diverfity of Opi-
nion 5 and albeit they be few
in Numbery yet many of
them confift of divers feve-
ral Pointsy and comprebend
212 them “many other Fudg-
ments andRefolutionsywhich

never

X%iii



never before were reported.
If by thefe Labonrsthe Com-
monwealth [ball receive any
Goody and the Reader reap
the Benefit that for hisRea-
ding and Study he defer-
weth ; I fhall bave all the
Reward that for my Wri-
tings and Pains Idefire.

Vale.

dam. Et licet exiguud

-prorfus fit relatarum hic
a me caufarum

nume-
rus, late tamen patent ea-
rum plurime, que & di-
verfis conftant membris,
& multas alias fententias
atque conclufiones nun-
quam antehac in lucem

‘editas compleftuntur; Ex
quibus laboribus fiquidem

Refpub. emolumentum,

Leétor ftudiorum fuorum

condignum fru¢tum perce-
perit, exiftimabo me Elu-
cubrationum mearumam-
plum fane premium con-

{equutum.

- Vale,
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7he Marg of Winchefter's Cafe.

Trin. 25 Eliz. Between the Queen and
the Marquis of Winchefter, which
. began Mich. 21 €9 22 Eliz.

THE Queen bropgh't a Writ of () Error a’gafn{’c the (4) 1 Leott. 450
Marquis of Winchefter, the Effett of the Writ was; Moor 95, 124,
That Zobn Horne, and others, by their Deed bearing Date 222)- S.u°- Eat, '
the 1oth Day of Fuly, 4n. 6. H. 8. gave to Lionel Norreis ™+ £k
Efq; and to one Anne Milles, the Manor of Merleflon; with
the Appurtenances in Merlefton in the County of Berks, To
have and to hold to the faid ZLionel and Anne; and to the
Heirs of the Body of the faid Lionel; and for Default of fuch
1flue, the Remainder to Henry Norreis, and to the Heirs
Male of his Body : And that Zerm. Pafch. 19 H. 8. the Mar-
quis of Winchefler and divers others did recover (in the
Life of thefaid Anne) the faid Manor of Merlefton, in
Merlefton, againft the {aid Lionel, in a Writ of Entry in the
Poft, in which the faid ZLionel did vouch one Thomas j
(b) Chagpian, then the common Vouchee, and Judgment (6) Cro.ElL 4.
was given and Execution had according to the ufual Form of
common Recoveries : And afterwards the faid Henry Norreis
having Iffue Henry, now Lord Norreis of Ricote (who is now
living) Pafeh. 28'H. 8. was artainted of High Treafon ; and
and afterwards, the 22d of May in the fame Year, was
executed. And afterwards, at a Parfiament held the 18th
Day of Fune in the fame Year, it was enalted, That
the faid Hewry Norreis the Father, for divers Treafons
by him committed, fhould forfeit to the faid King Hesn-
7y VIIL his Heirs and Succeflors, all fuch Manors, Mef-
fuages, Lands, Tenements, Rents, Reverfions, Remainde{rs,’
Ules,
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Ufes, Poffeffions, Officcs, Rights, Conditions, and all other his
Hereditam. which he, or any other Perfon to his Ufe, then
had or ought to have, ofany Eftate of Inheritance in Fee-
fimple, Fee-tail, in Ufe or in Poffef. the Day of his T{eafops
committed, or at any Time after: And afterw. the faid Lio-
nel died without Iffue of his‘Body ; and afterwards the faid
Aunze died ; and thereupon the Q. brought « Writ of Error
againft the Marq. of Winchefler, the Heir of the Survivor of
the Recoverors ; and the Error which was afligned was, Be-
caufc the original Writ of Entry in the Paft failed, and the
Record, which was removed out of the Common Pleas, was
of the Manot of Merlefton, cum pertin’ in general, and not
refirained to any Town. And the faid Marquis, in bar of
the faid Wrir of Error, pleaded, That after the Attainder
of the f2id H. N. the Father, the Q. that now is (if fhe had
- any Right to any Writ of Error in the Calfe aforefaid) by
her Letrers Patents, bearing Date in the 14th Year of her
Reign, of her fpecial Grace, certain Knowledge, and meer
Motion, did give;grant, and reftore, for her and her Succef-
fors, to the faid Henry Lord Norreis the faid Manor, cum
Pertinentiis; and alfo all her Right, Eftate, Title, Claim,
Intereft and Demand in the faid Manor, to have and to hold
t6 him and his Heirs. And upon this Plea Popham the Q.s
. Attorney did demur in Law. And this Cafe was argued by
o ‘Popharne the Queen’s Attorney, and Fgerton the Queen's
Solicitor, in Maintenance of the Writ of Error; and by
Plowden and Coke for the Defendant. And the Defendant’s
Counfel took five Exceptions to the Writ of Errer.

1. 'That the Writ of Errer’was brought to reverfe a Judg-
ment for all the Manor, where it fhould be but of a Moie-
ty, for it appears by the Writ, that the Recovery was void

(#) Cro. Jac. for a-Moiety, becaufe Anne Milles (a) the other Joint-
‘333 ténant was not named with Lionel in the Writ, by which
one Moiety was forfeited to the Queen by his Attainder,
which the Queen by her Letters Patents hath granted over
to the faid Lord Norreis, and fo forafmuch as the () Regi-
() 1Roll. Rep. fter hath one Form of Writ for the whole, and another Form
706. for the Moiety, three Parts, &c¢. this Writ brought of the
}(?f) 11Co.5.b. whole, where it fhould be brought of the Moiety, ought to
iz, Maint. 15. . A . _
Br. Maint, 26, D¢ abated. And principally, as it was faid, by ene of the
Br Br.24s.  Defendant’s Counfel, becaufe it comes of the Plaintiff’s own
(2) e E"ﬂo’ fhewing, and not by the fhewing of the other Side, nor by the
;,23‘5‘10‘:.0']_13& finding of a Jury, as in {¢) 56 H.6.27. b. it is agreed, That
164,199,251, in- Maiatenance if it appear by the (4) thewing of the Party
279 iei"igg;’ himfelf, that the Maintenance be feveral, the Writ fhall
4,’.' s Leon.;7, 2bate ; dtherwife, if it be found by Verdi&. 7id. 10 E. 4
11 Co.gs.0. 8 11 H 7.6, 11 A9, 9 Aff 14. 22 Aff. 86.
¥ RO}U-‘RQP 35, The fecond Bxception was, Becaufe it was not fhew ed
Diomn) aat That Henry Norreis, to whom the Remainder was en
t Sand, 285,  tailed, had the Remainder at the Time of the Rec overy

for the Gift in Tail was made in 6 H, 8, and the Recovery
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Wwas<n 19 A 8. and no Continuance of Eftate, either of the
Eftate-Tail in Poffeffion, or of the Remainder, is alledged ;
and that the faid Eftates fhall not be intented to continue,
the Books in 7 H. 9. 3. (4) Stradling’s Cale. Plowd. fol. 199, (s) Plowd.
(b)) ¢ 10 H. 5.28. in Henbade's Avowry; were cited. = 199 g st

The third Exception was, Becaufe the () Record of the {#) 67, Plead
Recovery was of the Manor of Merlefton; cum pertinentiis; (c) 1 Kol 752.
and the Writ-of Error was to remove a Recovery of the Ma- 25and.291,.92.
nor of Merlefien in Merieflon,cum pertinentiis;and {o the true -

Record was not removed by the faid Writ of Error, as in the ‘
like Cafe isagreed in (d) 9 H 6. 1.4.7. where it is faid, That () Firz. Va-
in all Cafes where a Man is to execute a Record, or to de- e Sy
feat a Record, there no Variance ought to be between the 2 Bulitr, 163. ’
Writ and the Record, and with that agree the Books in 7 (¢)1 Roll.Rep.
(f) Af 5.a0d (g) 26 A 31. in Cafe of Actaint. . 16{_%86“]'“6";69’
hc: fourth Exception was;Becaufe the A&t of 28 H. 8. up- ér. Variance 3.
on which the Writ of Error was founded, gave to the King Godb.249.
all the Manors, §&¢. which the faid Hen. Norreis then before ( é) IBI?H‘}’?L
artainted had the Day of his Treafon committed, or at any soe g,
Time after ; and it is not fhewed when the Treafons were (g) Br. Brief,
committed, nor that then he had any Thing in the Ma-28:
nor, which ought to have been averred precifely, as it is
agreed in Nichol’s Cafe, in (b) Plow. Cons. 485. b.

. Thelaft Exception was, Becaufe altho’ all the Rights; £5¢, (4) Plowd. .
Hereditameats, €5¢c. which the faid Henry Norreis had,g5e. '
were given to the King, yet it doth nor appear without Of-
fice, whether he had any Right to this Manor: And note,

That altho’ after the faid Hewry Norreis was executed, fo as
by Reafon of his Attainder he died without Heir, yer this
Writ of Error cannot be in the King without Office, for by
the Common Law fuch Hereditam. as a Writ of Error fhall
not be forfeited, nor can efcheat, and therefore this Cafe is
out of the Reafon of the Book in 19 Hj, for there the Land
elcheated, and a Freehold cannot be in (7) fufpence. But the (/) Poftes,10.b.
Court did not deliver any Opinion touching any of thefc Ex-
ceptians to the Writ of %rr‘or, but only that it was unani-
moufly agreed, That by this Writ of Error the Record of
the Reeovery was removed into the King’s Bench s for Judg-
ment was given againft the Queen upon the Subftance ofthe
Maiter. . And in this Cafe two Points were unanimoufly re-
folved by Sir Chriftopher Wray, Chief Jultice, and Sir 7 bo.
Gawdy Knt. and the whole Court of King s Bench.

Firft, That this Writ of (k) Error was not given to the (k) aRoll. Rep.
King by any of the Words of the faid A& of 28 H. §. 3747 Corza.
for three Caufes, Firll, Becaufe in this Cafe, the Terre- ;77_€l’y?0:,7 ;’zi.
Tenant is in by Title, and the Entry of the Perfon 323. Lit Rep.
atfaint is not congeable ; and therefore this Right of f20 g"O-Eli
A&lion, if he had any, was. not given to the King by 1*7- YW 2
any of the faid Words. So if the faid Hewry Nurreis
the Fathier had Right of Fuiwicdon in the Defender, afier

. A3 . Difcen~
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Difcontinuance made by his Father ; or if Henry the Father

bad been diffeifed, 2nd the Diffeifor had died feifed before

(#) Hob 242, the faid A&, fuch (#) Right of Altion was not given to the

341 King by any of the faid Words; but if the A&t had been

‘made atter the Diffeifin, and before the Defcent, fuch Right

had been given to the King by the faid Aé: For the Juftices

faid, That fuch Right, for which the Parry had no Remedy

o but by A&ién only to recover the Land, is a Thing which

fb{f:‘f Lit 368 confifts only in (&) Privity, and which canner efchear, nor be

2:9?507_”) forfeited by the Common Law, .¢) 3 R. 2. Entre congeable

{c) 1Rol.816.38. 32 H.6.27. 2 H. 4.8. 7H.4.6.8 19. 7H. 5. 9. 21E.

<M. 353 g oavo g 27 Af32: 49 E.3.15. 49 Aff 4. F. N. B. 144

(@) : Reb. 244. Stamford 188. So that by the (4) general Words of an At

(tet}?‘ili{bl. Rep. 0t Attainder all (¢} Rights, &¢c. and Hereditaments, &c.

3iq.oft>a 112 (altho” in Truth the Party atrainted had 2 Right, which al-

Hob. 22,243 {o is an Hereditament) fhall not be given to the King ; for

Cs " ;f' 2‘28 it would be very vexationsand inconvenient, that Eftates of

429. "Puichafors and others, after many Defcents and long Poffef-

Rep- Q. A.84. fion, fhould be impeached at the King’s Suit, by fuch gene--

ral Words, againft the Reafon and Rule of the Common

' TLaw, where all the Words may by reafonable Intendment

be well fatisfied, f¢7/. fuch Rights, &c. which may lawfully

efcheat, or*be forfeited. And it was obferved by the Juftices,

That by no A¢t of Attainder that ever hath been made, Ac-

(f) Hob. 341. tions were given, but (f) Rights of Entries, &5¢. Alfo the

(z)31H.8.c.r5. Statutes of 27 H. 8. € 31 H. 8. (g) of Monafteries, and the

Statwre of 1 E. 6. of Chauntries, give to the King all Rights,

Entries, &¢. which give not A&ions to the King. And there-

(h) Cro. Car, fore it was agreed by the Court, That a (/) Right of Aétion

428. afrer Difcontinuance, Defcent, &¢c. where the Entry wasnot

lawful, was not given to the King by the general Words of

any -of the faid A&s. And fo, it was faid, have the faid Sta-

tutes always been expounded. The fame Conftruétion hath

been made upon the Starute of 25 H. 8. cap. 28. by which

it is enalted, Z'har the King's Majefly, his Heirs and Suc-

ceffors, fhall bave as much Benefiv and Advantcge by fuck

Attainders of Treafon, as well of Ules, Rights, Entries, Con-

ditions, as Pffeffions, Reverfions, Remainders, and all other

(V3 Wt vg T hings, as if it bad been done and declared by Parliament.

Palm. 356,439 That a () Right which confifts only in Aétion, where the

;&‘;’fef{;g 19, EPETY is tolled, is not given to the King by that A&.

324, 325,420, 1t was alfe agreed by them, Thart before this A& of (k)

561. Hob. 241, 55 H. 8. by the general Words of any A& of Attainder of

zfﬁ?éﬁf; 7. all Herediraments, a Condition was not given to the Kings
\ 877 P i ; ..

Foftea 11,2, and t}lcreforehbyltihe xame; A, by ixprcfs Words, Conditions

,o are given te the King, and yet without Queftion a (/) Con-

;Z%D%‘_I?;: 439 ditio?fis ar}xj Hex}%ditagn. Alo altl}/o” an U(%e were an gH)eredi-

tam.(for there fhall be a (s2) poffeffio frarrisof it) yet by the

((:;) 11)51%11.2413'; ggne’rél-Words of all Hercdlz;taments, an (#) UfZ wag not

3 Inft1g. " given to the K. by any A& of Attaind, but neither the Con-

S dition
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dition, nor the Ule, were Things forfeitable by the Com. Hardr.¢8% 490.
Law; and therefore by the general Words of all Heredita- Stamt. 188.
ments, they werenot given to-the K. by any Aétof Attaind,
Note a Diverfity between fnberitances and Chattels s for as it
hath been faid, a Right of A&ion concerning Inheritances is
not (#) forfeited by Ateaind. but Obligations, Statutes, Re- (s)CroJac.513.
cognifances,&¢. and other fuch Thingsin Action are forfeited Hobzi4 2Rol
to the K. by Attainder or Outlawry. And it was agreed by f?g g‘,’i,zig’
the whole Court, that if Zionelhad made a Feoffinent in Fee, Scamf. Cor.
without Warranty,that had been a Difcontinvance for a Moie- 183. a.
ty, for by the Feoffment the Jointure was fevered. And note,:
that in this Cafe at Bar, Conditionsand Ufes are given by ex-
prefs Words, for the Makers of the A& knew, that théy
would not be given by the general Word of Hereditaments.

The fecond Refolution was, That in this Cafe, Henzry Nor-
reis had not any Right inthe Molety of the fzid Manor, for
altho’ the Recovery were erroncous for want of an Original
(for it was agreed it was net void, but voidable by Error)
yet notwithf{tand. as long as the Recovery ftood in its Force,
he in Remainder had not any Right to the Remainder in re-
{pett of the intended Recompence, but till the Recovery be
reverfed by Writ of Error, the Remainder is barred for one
Moiety, and he in Remainder hath not any Right init. And
therefore, if Tenant () in Tail fuffer a common Recovery er- (4) Co, Inft.
roneoufly, and afterwards difeites the Recoveror, and dies, 349 b. 10 Co.
his Ifue Thall not be remitced, for as long as the Recovery 3% *
remains in its Force, the EftatesTail is larred, guod fuis con-
ceffum per toram Curiam. And it was faid by one of the De-
fendant’s Counfel, That neither (¢) Ation without Right, (¢) Co.Lit.349.
nor Right withour A&ion, with a Defcent, ¢z, fhall make a b
Remitter; the firft is apparent, and refolved by the Court in
the Cafe at Bar. As to the fecond it was faid, Thata Man
fhall never be(4)remitted,but where if theRight and Poffef{’ )6 Co. 58.b.
were in feveral Perfons. he who had the Right might have an ©0-Lit349a.b.
Action to recover the Poffeflion. And that appears by (¢) Liz- (¢) Co Lir.
2letorz 147. for he faith, That one of the principal Caufes for Set. 661. Co.
which the Eftate in Tail fhall be remitted is, becaufe there is lat. 345. a. b
no Perfon againft whom he can bring hisWrit of Formeedon 8¢,
and for this Caufe the Law adjudges him in his Remitter, in
fuch Plight as if he had lawfully recovered the fame Land
againft another, 5#.7.38. 4. (f) A Man fhall not be remitted (f) 2Rol. Rep.
toan Advowfon appendant (altho’ he hath Right to it before 4!7- Co Tir.
he hath recontinued the Manor towhich, é&6¢. becaufe before 397-2-333. B
he hath recovered the Manor he hath no Action torecoverthe
Advow{. So if a Man purchafean Advow{. in Fee, and futfers
an Ufurp.and 6 Months to pafs,now he hathRight, but forafm.
as he hath no Remedy for it,he {hall never be remic.to it, al-
tho’ the Advowf. be caft upon him,either by Defcent,or any o-
ther A& in Law,§5 fic de fimilibus. And it was refolv d by the
{soure, Thar inafm. as in the princip. Cafe Hen, had no Right,

As %
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()2 RollRep. 4 Jortipri this Writ of (2) Error being a bage A&ions-“’h.icg
37 27‘2_1‘“’“‘ confifts more in Privity than an A&ion which is accom;:xa]me :
Mo. 175, 323. with a Right, is not given to the King by the general Words
%"'Rei?- 100. of the faid A& It is adjudgéd in Pafeh. 3 E.3. (47) 74
Ora. Eliz. 389 that whereas 2l the Pofleffions of the (5) Templers were
7 Co.13.a. by A& of Parliament, Auno 17 E. 2. given and tranfmitted
(6) Mo.312, to the Hofpitallers, to hold them in the fame Manner as the
fiz g,:n?;o Templérs held them, yer they had not by the faid general
=774 Words a Reftory which was appropriate to the Templerss
for that was an Inheritance infeparably in Privity annexed
to.them. So it is held in 35 H.6. 56. that upon the faid
Words of the faid A&, To hold them as the Templers held
(c)7Co. 13 a. them, they fhall not hold by (¢) Frankalmoigne, becaule
Mo. 312, 322. that Tenure confifts only in Privity, and for that Caufe with-
out {pecial Words, it fhall not againft the Rule and Reafon
of the Common Law be created. The fame Law of a Writ
Co. Lit. 187, of Error. And altho” 4nne Milles was jointly feifed with the
' faid Lionel for her Life, fo that as well Lionel as the Vouchee
might have abated the Writ, yet when the Vouchee, with-
out Demand of any Lien, enters generally into the Warranty,
and thereby admits the Writ good, and Lionel recovers in
Value againft the Vouchee,who enters according to the Eftate
of him who veucheth, with the Remainder over: For this
_Caufe it was refolved, That for one Moiety the Recovery
fhall be a Bar to the Eftate-tail, and to the Remainder alfo,
becaufe by the Recovery againft Ligiel, the Jointure was
fevered. And it was faid, That common Rccoveries, as much
as any benign Interpretation of the Law will permit, ought
to be maintain’d, becaufe they are the. common Affurances
of the Land. But it was agreed, That for the other Moiety
- whereof 4une Milles was Tepant for Life, the Recovery was
not any Bar either to the Eftate-tail, which Lionel had ex-
Co. Lir. 186. peftant upon the Eftate of Aune Milles, or to the Remain-
- 7" der of Heury, becaufe for this Moiety Zionel was not Tenant
to the Precipe ; but the Recovery had its Operation a-
gainft him by Eftoppel and Concluficn, which fhall not bind

the Iffue in Tail who claims. per formam domi.
The third Caufe was, Becaufe Heury at the Time of his
Attzinder was not intitled to have any Writ of Errof. And
as to that, it was agreed, That he,  who has a Remginder
{QIBK‘Z”'RCP expettant ypon an Eftate-tail, fhall’ have a Writ of (4)
’dm”z‘ﬁm%‘z; Error upon'a Judgment given againft Tenant in Tail, altho’
Dy.188,pl. 3. there were no fuch Remainder ar the Common Law ; for
o when the Statute de Donis conditionalibus doth enable the
Donor to limit a Remainder upon ‘an Eftate-tail, all
Aétions, which the Common Law gave to Privies in Eftate,
are by the fame A& as Incidents racite given alfo, ac-
cording to the Rule of the Common Law ; and there-
forg 4s thofe %n Reverfion or Remainder gxpetant upon an
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Efate for Life, had 2 Writ of Error by the Comthon Law,

upon a Judgment given againft Tenant for Life, altho’ they

were not made Parties by Aid Prayer, Voucher, or Receipt:

So, after the Statute de Donis conditionalibus, {hall he have,

who hath a Reverfion- or Remzinder expeétant upon .an

Eftate-tail. 2. It was agreed by them, That in none of the

{aid Cales, he in Reverfion or Remainder, who was nat

Party to the firft Record by Voucher, €5¢, fhall have any

Writ of (#) Error by the Common Law, *ill after the par- (a) Dyer 188,
ticular Eftate determined, for then he in Reverfion or Ijg.‘- gﬁ El 7.
Remainder ought to have the Land in Poffeffion, and take },,- F."N]‘a};:
the Profits ; bat if he in Reverfion or Remainder be made 95z 21 m.c.
a (b) Party to the Record by Aid Prayer, Receipt, or “E'I‘J 4‘3‘-b3-
Voucher, then he thall have a Writ of Error prefently, du- bt per.

. . e Palm. 253,
t¢ing the Lifc of the Terant for Life, in refpeft that he was (6) Rolk 7.%

made Party to the Record. Zide 4 Af. 1. {7 Al 24. 18 E. :
3.25. 20 (30) E.5. Error 2. 32 E. 3. Ervor v3. 43 Aff 41.
3H 4.4 21 H 6.29. 22 E 4. 31. F.N B.21.¢. 99, ¢
And by the faid Differences you may reconcile all the faid
Books, and many other, betwixt which, to fome who ob-
{erve not the faid Diftinftions, feems to be Contrariety ; but
when an erroneous Judgment was given againft Tenant for

- Life, by that his Reverfion or Remainder was dévefted, fo
that he could not grant or transfer it by any Means to ano-
ther, And it was doubted he could not punith any Wafle
committed after the Recovery, and divers other Mifchiefs,
and yet he had no Remedy to reverfe it during the Life
of the Tenant for Life. 45 £.3.21. b. 8 H.6.13.0. F.N.B.

60. b. for Wafte. For Remedy of which Mifchiefs, the ,
Statute of (¢) 9 R.2. cap. 3. was made, by which it is pro- (0) 4 Inft. 51.

" wided, That i Tenant for Life, Tenant in Dower, Tenant Dytflr-» pls.
by the Curtefy, or Tenant in Tail afeer Poflibility of 1ffue 3005
extinél, lofe in a Precipe, &¢. that he in Reverfion, his Cr. Eliz 280.
Heirs or Succeflors, fhall have an (4) Attaint or-a Writ of . N.B.gg.c.
Error, s well in the Life of fuch Tenants, as after their ?ﬁi{‘ﬁ’;;
Deaths, and that the Tenant for Life, if the Judgment be 10 Co. 44.b.
reverfed, fhall be reflored to his Pofleffion of the Tene- Falm 251,243,
ments {o loft, with the Profits in the mean Time, &¢. Pro- g‘_”{)glf ;g"éfi_’
vided always, That if the Party fuing will alledge that the Reg. 122 |
Tenant was of Covin and Affent with the Demandant, who
recovered, that fuch Tenements fhould be loft, that then,
altho’ fuch Tenants be living, yet Reftitution fhall be made
to the Party fuing of the Poffeffion, with the mean Profits,
&c. upon which A& two Points were refolved by the
Court.

Firft, That although the Statute fpeaks only of Rever-
fions, yet Remainders are alfo taken to be within the Pur-

view thereof, .
Az Secondly,

LY
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{s) & Teonz72.  Secondly, That a Reverfion or Remainder (2) expeétant
10 Co.45. b, pon an Eftate-tail is out ef the Words, and alfo out of
the Meaning of the faid A&. For in as much as_the
(£) 1 Jones423. Makers of the A&, by (%) fpecial Words, have provided
Remedy for thofe in Reverfion expe&ant upon Eftates for
Life, or in Dower, or by the Curtefy, or in Tail after Pof-
fibility of 1fue extin&, by this precife Enumeration of thofe
four particular Eftates for Life (Pide 33 H. 6. 2z. the like
(¢) Cr. Car.  Point in Cafe of Receipt) their Meaning appears to (¢) ex-
35 clude Reyerfions and Remainders expeétant upon Eftates-
tail, and they had good Reafon for it; for an Eftate-tail is
an Eftate of Inheritance, and therefore it was not reafonable
to give him in Reverfion or Remainder expeétant on fuch
(4) Poft, fol. Eftate, a (4) Writ of Error during the Continuance of fuch
5"{)" 16 Co- Eftate, which by Pofiibility may continue for ever. Note
e Reader, upon the Provifo of the faid A&, That if Tenant
for ‘Life fuffers a Recovery in a Precite by Covin and
Aflent, if he in Reverfion or Remainder reverfes the Re-
covery, he fhall be reflored to the Poffeflion and mean
Profits: Unde colligo, that the Parliament-did adjudge fuch
(¢) 1 Co.15.b. Recovery by Covin and Affent (¢) a Forfeiture. For other-
156‘;"7‘&3'6 wife it would be hard to reftore him not only to the Pof-
5 41,6'0“’,,_2;’ feffion, but alfo to the mean Profits ; and with that agree
126,128, 131. the Books in 5 4fll3. 14 E. 3. Receipr 135. 22 Aff. 31.
?6‘:'}‘1;:"6;“" 9 H. 5.14. Now forafmuch as it appears in the Cafe at Bar,
conmeable vo. that Lionel furvived Henry, who was in Remainder, it was

congeable 49. '
Br. torfeiture  refolved, That Henzy had but a Poflibility to have a Writ
fﬁ{g;’,’,ﬁ 2. of Error, that is to fay, If Liowel had died without Iffue -
toCo. 5s s, in the Life of the faid Henry, -and becaufe. Lionel fur-
Moor 271, vived him, thar Poffibility was defiroyed. Alfo no Word
VApd 227, of the fald A& doth extend to give 2 Poffibility to the
King. Secondly, Admitting in this Cafe the Writ of Error
had been given to the Queen, yet it was refolved, That by
the general Grant of the faid Manor of Merlefton, and of
all her Intereft, Claim, and Demand in it, althe’ it were
mwade de gratia [teciali, & cx certa fiientia, & mero
(/)7 Co.132. motu; that the Writ of (f) Error did not pafs, becaufe
f‘}‘;‘ne‘; -2 if the King could grant it, it muft be by his Prerogative,
Godo. 378, for no common Perfon can do it; and therefore it ought
to be granted by exprefs and precife Words. And it was
() 1Leon 1. faid, it was adjudged in (g) Cromer’s Cafe, 8 Eliz. That
m:}”}zézar;_dmv where by the Atuinder of a Diffeifee, a Right to certain
8 Reg. Eiz. Land efcheated, and was forfeited to the Queen, and after
S the Death of the Difleifee, the Queen, by her Letters Pa-
tents degraria fpeciali, ex cevta fientia, € mero #7081, grant-
ed all the Lands, Tenements, Rights and Hereditaments
which fhe had by the Attainder of the Diff¢ifee, that in that
g,afe fuch a bare Right fhould not pafs by, the faid general
Words of the King; but if i; could be granted at all, it oughe

o
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to have been granted with'a fpecial Recital by exprefs and

fpecial Words ; which Cafe was affirmed to be good Law by

the whole Court. And therewith agrees 33 4. 8. Br. (a)(4) 1lcon271.

Chofe in Attion 14. If an Abbot before the Diffolution was

difleifed, and the King after the Diflolution granteth over
the Land hy general Words, this Right fhall not pafs.” And
Sir Chrifto. Wray faid, ‘That he had conferred with the L.

Andeyfon, Chief JTuftice of the Common Pleas, and Sit Reger
Manwood, Chief Baron of the Exchequer, and divers other
Juftices, and they were unanimoufly of their Opinion. And
afterwards, foralmuch as it appeared to the Court, That the,
faid common Recovery was erroncous for want of an Origi-
nal; for that Caufe a fpecial Judgment was entred, that is to
{ay, becaufe upon the Matter, no Writ of Error in this Cafe
‘Z;Vas given to the Q. Ideo Domina Regina nibil capiat per
reve. 4

Note Reader, for the faid Point of com. Recovery there Owen and
was a Cafe in the Common Pleas, 7. 27 Fliz. Rot. 276. 4}1’:;‘{:‘53“”%3&'
between (&) Owen and Morgan, and the Calc was fuch ; @iz, * ek

George Owen brought a Scirve facias againft Edw. Morgan, b) 2 Rol. 355.
to execute 2 Remainder of certain Land limited to him by ﬁ)"t{c’a%’%
Fine, and fhewed, ‘That Rice Owen was feifed of the faid | and, 162,
‘Land in Fee, and levied a Fine thereof to Rich. Owen and Gould. z26.

' T'ho, Monington, and to the Heirs of Richard, who granted | o"’é‘ff’ 3Ee
and rendred it to the faid Rice and Letice his Wife, (who ;. Car 321,
was not Party to the Writ or Conufance) and to the Heirs of 4 Leon 26, 93,
the Body of the faid Rice ; and Lezice died, and afterward **%

‘Rice died without Iflue, wherefore he prayed to have Exe-
cution. The Defendant pleaded in. Bar 2 common Recovery
had againft the faid Rice as Tenant, with Voucher over of

‘the common Vouchee, which Recovery was to the Ufe of

the Defendant and his Heirs, and that Rzce furvived Lerice:
The Plaintiff replied and faid, That the faid Zerice was
alive at the Time of the faid Recovery, uponwhich the De-
fendant did demur in Law. And it was adjudged for the
Plaintiff. And in that Cafe two Points were refolved.

1. Altho’ Letice was not (¢) Party, either to the Writ or (¢) Co. Lit,
to the Conufance, and altho’ it appeared in the fame Record 373- 2 373
that fhe was a Stranger, and not Party ; yet the Grant and
Rend. by Fine to her was not (4) void, but voidable by Error. (<) Kelw.19.b.

2. That this Recov. againft the Husband only, fhould apt
bind the Remaind. for between Husb. and Wife there are no

‘Moieties, and the Husb. hath not Power to fever thé Jointure,
nor to difpofe of any Part of the Land; and he during the
Wife's Liga is not feifed by Force of the Tail, and by no A& C:; Car. 321,
that he can do, can he execute it for apy Part; {o that the !‘Osl't““G’f 83.
Precipe being brought againft him alone, the Recompence Co. Lit. 26.

‘cannot for any Part enure to the Eftate-tail, or to the Re- Wing. Max,
mainder, for to the whole Eftate it cannot enure, becaufe the 757
Wife had a joint Eftate with him in Poffeflion at the Time

of
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of the Recov. who was not Party to it, and for 2 Moiety it
cannot be good, for there are no Moieties between Husb. and
Wife, and the Eftate of him in Remaind. doth depend upen
the entire Eftate made to the Husband and Wife, and not upon
any Eftate made to the Husb. alone, or which refts in the Di-
fpofal of the Husb. for any Part; and therefore the Recom-
pence recovered only by the Husb. in this Cafe, cannot enure
to him who hath the Remaind. which depends upon a joint
‘and undivided Eftate made to the Husb. and Wite, and the
Jointenancy between the Husb. and Wife cannot be fevered
Co. Lit. 187. by the Judgment againft the Husb. and altho’ the Husb. hath
- the fole Eftate of Inheritance, yet becaufe by no Poflibility it
can be executed, nor the Jointure fevered during the Wife's
Life, for this Caufe it is as much as if the Husb. had hada
Remainder in Tail expeélant upon an Eftate for Life ; in
which Cafe 2 common Recovery had againft him fhall not
bind,becaufe he was notTenant to the Precipe, nor feifed by
Yorce of the Tail, but the Recov. as to the Eftate-tail of the
(#) Poftea s1.2. Husb. took its Effect by Eftoppel and (4) Conclufion: And
(0) ez, fauxe- ¢herewith agrees (4) 12 E.14. 6. thatagainit a common Re-
very 19, Br. covery againft the Anceftor in Tail, the Ifflue may fay, That

Fauxefier de the Anceftor was not Tenant tempore brevis.
IB"T‘CE‘;%Y 33"- Alfo if Tenant in Tail do difcontinue the Tail, and take
Mooy 7_55,7543'4_'back a new Eftate-tail to himfelf, and afterwards a Writ of
' Right is brought againft him, and he vouch the com. Vou-
chee, and Judgment be given accordingly ; in this Cafe it is
(c) Br. Remit- adjudged, f¢7/. in (¢) 12 E.4.19. (4) 14 E.4.1. 4. that the If
) B il y fue in Tail fhall not be barred for the firft Intail, becaufe his
Cr. El. 670, Father was not at the Time of the Recov. feifed by Force
828, of that Intail, in lieu whereof Recompence can enure: So (¢)
(2"{2(')”’\‘;‘;'; 44 if Land be given to the Hnsb. and Wife, and the Heirs of
3 Lev. 108,  their two Bodies begotten, and the Husb. alone fuffers a com.
Recovery, it fhall not bind the Eftate-tail coufa qua fupra.
And altho’ the Husband, who fuffered the com. Recovery in
the principal Cafe of Morgan and Owen, {urvived the Wife,
it is not material, for the Law will adjudge upon the Cale,

as it was at the Time of the Recovery.
1

CuPPLEDIKE’s Cafe.

Note Reader, for this Point of a common Recovery, there
was another Cafe refolved, Palch. 44 Eliz. in the
Court of Wards, between Thomas Cuppledike the
Queei’s Ward, Plaintiff, and Edward Cuppledike,
Defendant 5 And the Cafe was fuch, &e. ’
Cappledike’s

Cufe, P.ag FRmzcis Cuppledike and Elizaberh his Wife were feiled
B?{g&%m' of the Manor of Harrington in -the County of Lin-
&o. Lir‘é?i p, €02, to them and to the Heirs Males of the Bedy. of

Francis, the Remainder to Thowas Cuppledike, Father of
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T bomas Cuppledike, now Ward to the Queen, in Tail, with'a

Remainder over in Tail, the Reverfion to Francis and his

Heirs: Francis levied  Fine, O&. Mich. 56 & 357 Eliz, to

T lo. Seaton, and Rob. Becket, and to the Heirs of Thomas, to

the Ufe of them and their Heirs: Hill. 37 Eliz. Curtife and

Dudley, by Writ of Entry in the Poft, recovered againft Sea-

son and Becket the faid Manor, who vouched Francis only,

wha (4) vouched over the common Vouchee, and Judgment (4) Co. Lic,

and Seifin had accordingly, the faid Zliz. then being alive, 372.b.

which Recovery was to the Ufe of Francis for Life, and

after to the Ufe of Eliz. for Life, and after to.the Ufe of

Francis and his Heirs: Francis by bis Will in Writing de-

vifed the faid Manor to the faid Edward Cuppledike, and

died without Iffue Male: And now the Queftion was, whe- See 1 Salk.

ther by'this common Recovery, the Remainder in Tail were 568, 569-

barred or not, forafmuch as the Wife, who had an Effate

with Francis, was not vouched.  And after Argument be-

fore the two Chief Juftices, Poplbam and Auderfon, Pepper

Surveyor, and Heskez Attorney. of the Court of Wards, it

was refolved, That this Recovery fhould bind the Remaind.

for here wasa lawful (%) Tenant to the Precipe ; and aitho’ (6) 6 Co. 32 .

Francis who bad the Eftate-Tail be only vouched ; and not * Rol- 295- .

Eliz. who had a joint Eftate with him, yet Francis coming in

as Vouchee, he comes in in Privity of the Eftate-Tail, and Hob. 25, 26.

not of any other Eftate, and the Recoveror in Value gave I Co- 122 b.

Recompence to the Tail which Francis had, and to the Re-

mainders over: Sp it was held, If 4. (¢) Tenant in Tail, () Hob. 332.

the Remainder to . in Tail, the Remainder to C. in Tail, Hetl. 156.

the Remainder to 2). in Fee, 4. makes a Feoffment in Fee, z.ol;"{ip‘ep' «

JY 506, Raym.20.

youched, and he vouches the common Vouchee, in this

Cafe 4. is not bound, but 2. and all the Remainders over

are barred: For altho’ by the Feoffment of 4. all the Re-

mainders were difcontinued, and the Eftates which &. C. and

D. had, became converted to meer Rights; and althe’ the

Remainders can never be remitted before the Eftate-Tail in

Poffeflion be recontinued 3 yet in Cafe of a com. Recovery,

which is the com. Affurance of the Land, he who comes in

as Vouch. thall be in Judgm. of Law in in Privity of the Efate

which he had, altho’ the precedent Eftate, upon which the E-

{tate of the Vouchee depends, be devefled or difcontinued. )
So in the Cafe at Bar, altho’the Eftate of the Wife be not 1 Salk 553,

recontinucd, yer the Husb. as Vouchee, fhall be in Judgm.

of the Law inof his Eftatc-Tail; and the Cafe is the fironger,

forafmuch as the Eftate of the Wife wasputto 2 Right,{o that

now the Husb. comes in as fole Ténant in Tail, and cannot be

jointly feized with his Wife, forafmuch as fhe is not Vouchee,

gnd cannot be in of another Eftate, becaufe once he had an

. Eftate-Tail, and now comesin asVouchee: Butif the Husb.and

1 Wife
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Wife had had ajoint Eftate to them, and to the Heirs of their
Bodies, with the Remainders over, and the Husband only had
been vouched, there it may be doubted if the Eftate-Tail
fhall be barred, becaufe the Wife had a joint Eftate of Inhe-
ritance with him ;5 but here the Inheritance was only to the
Husband. And the Cafe which Plow. puts arguendo, in Manx-
el’s Cafe, fol. 8 5. That if a (4) Gift be. made to ¥ and to
the Heirs Mules of the Body of his Wife begotten, and he
hath Iffue a Son, and afterwards the wife dies, and he dif-
continues, and takes an Eftate to him and to the Heirs Fe-
males of the Body of his fecond Wife, and afrerwards dif-
continues again, and taketh an Eftate back to him, and to
the Heirs Females of his Body, and afterwards difcontinues
again, againft which laft Difcontinuee a common Recovery is
had, in which the Tenant in Tail is vouched, and vouches.
over the common Vouchee, and afterwards dies, and his
three Iffues bring feveral Formedons in the Defcender, they
fhall be all barred by the faid Recovery; for in Judgment of
Law, when he generally enters into Warranty, he comes in
of all his feveral Eftates, which fhall be all barred in refpeét
of one and the (J) fame Recompence, was agreed to be good
Law by the two Chief Juftices ; butthe Opinion of Plsvden
in the other Point, If Tenant for Life be, the Remainder or
Reverfion over in Tail, that if a common Recovery be had
againft him in Remainder or Reverfion, it fhall bar the
Eftate-Tail, was (¢) denied by them all; for there is no Te-
nant to the Precipe, but only by Admittance and Conclufion,

~which fhall not bind the Iffue in Tail. And this Cafe at

{d) Antea 5. a.
2 Roll. 395.
Moor 2.10.

1 Anderf. 162,
Goldsb. 26.

1 Jones 324
10-Co. 46. 3.
Cro. Car. 321.
4 Leon 26, 93.
222.

{e)10Co.46.2.
2Rol 395. Dy.
252. pl. 97, 98.
Poftea 60. b.

the Bar is not to be likened to the faid Cafe of (4) Owen
and Morgan, for in this Cafe thofe, againft whom the Precipe

_ is brought, are lawful Tenants to the Precipe 5 and when

the Husband, who hath the Eftate-Tail only is vouched, he
comes in as fole Tenant in Tail, and all the Eftate is in him,
and nothing then remains in the Wife but a Right, and
when he who hath ‘the Eftate-Tail is vouched, he cannot be
in of another Eftate, being Vouchee, as it appears before.
Vide 8 Eliz. Dyer 25>, b. (e) Kuiveton’s Cafe, which in
Effet was, That Tenant for Life, and he in Remainder in
Tail fuffered a common Recovery, in which they both
vouched the common Vouchee, it fhall not bind the Tail,
for he in Remainder in Tail is not Tenant to the Precipe,
but the Tenant for Life, and in Truth the Land is recovered

-againft the Tenant for Life only, and the Recompence can-

(f) 2Ral. 395.
Cro. Eliz. 670.

not veft in him in Remainder only, forafmuch as the Land
is in Truth recovered againft the Tenant for Life, and he
in Remainder was never feized by Force of the Tail. And
according to this it was adjudged in the Common Pless,
between (f) Leach and Cole, in Replevin, M. 41 &5 4: Elix.
Rot. 1703. -
Hevpon's
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HEYDON's Café.

Pafch. 26 Eliz. But the Plea b@an Pafche
v 20 Eliz. Rot. 140. in the Exchequer.

(a)iN an Information upon an Intrufion in the Exchequer, (4) l\gﬂof 18,
againft Heydon, for intruding into certain Lands, &c. =" "1 }7>
in the County of Dewvonz : Upon the general Iffue, the Ju-4 337,41 eon.

rors gave a {pecial Verdi&t to this Effeét : 117. Sav, 66,
Firft, They found that Parcel of the Lands in the Infor- E,‘(’f“;;a

' whereof the Warden and Canons regular of the late Col-
" lege of Orzery were feized in the Right of the faid College;
~ and that the Warden and Canons of the faid College, 22
" H.9y. at a Court of the faid Manor, granted the fame Par-

cel by Copy, to Ware the Father and Ware the Son, for

" their Lives, at the Will of the Lord, according to the Cu-
~ ftom of the faid Manor; and that the reft of the Land in
" the Information was occupied by S. and G. at the Will of

the Warden and Canons of the faid College fo# the
Time being, in the Time of H. 8. And further, That
the faid S and G. fo poffefled, and the faid Ware and
Ware fo feifed as aforefaid, the faid Warden and Canons
by their Deed indented, dat. 12 Fan. Auno 30 H. 8. did

' leafe the fame to Heydon the Defendant, for 8o Years,

rendring certain Rents feverally for feveral Parcels 5 and
found that the faid feveral Rents in Heydon’s Leale re-

* ferved, were the ancient and accuftomed Rents of the fe-
* veral Parcels of the Lands, and found, that after the faid

i

Leafethey did furrender their College, and all the Pofleflion

' thereof, to King X. 8. And further found the Stat. of (2) (¢) 31H8.c.13,
' 31 H.8. and the Branch of it, ft7. by which it is enated,

That if any Abbot, §c. or other Relig. and Feclef. Houfe or
Place,
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Place, wwithin one Year next before the fir{t Day of this pre-
Jent Porlicicent, hathmade, or bereafter fhall make any
Leafe or Grant for Life, or for Term of Years, of any- Ma-
nors, Meffiages, Lands,€5c. and in the awhich any Eftate or
Intercft for Life Year cr Years,at theT ime of the making of
Such Grant or Leafe, then bad bis Being or Continuance, or
hereafter fball bo<e bis Being or Continuance, and not deter-
mined at the making of fuch Leafe, &c. Or if the ufual and
old Reuts andFarms accuftomed to be yieldei and referved by
the Space of vwenty Years next before the firft Day of this
prefent Parliament, is not, or be not, or bereafrer fhall nor
be thereupon referved or yielded, &c. that all and every
Juch Leafe, &ic. fball be utrerly void. And further found,
that the particular Eftates aforef. were determined, and be-
fore the Intrufion Hepdon's Leafe began ; and that Heydon
entred, §&5c. And the great Doubt which was often debated
at the Bar and Bench on this Verdi&®, was, Whether the
Copyhold Eftate of WWare and Ware for their Lives, at the
Will of the Lords,*according to the Cuftom of the faid Ma-
nor, fhould in Judgment of Law be called an Eftate and In-
tereft for Lives, within the faid general Words and Mean-
ing of the faid A& And after all the Barons openly argued
in Court in the fame Term, f¢il. Pafch. 24 Eliz. And it was
unanimoufly refolved by Sir Roger Manwood, Chief Baron,
and the other Barons of the Exchequer, Thar the faid Leafe
made to Heydon of the faid Parcels, whereof Ware andWare
were {cifed for Life by Copy of Court-Roll, was void; for it
was agreed by them, That the faid Copyhold Eftate was an
Eftate for Life, within the Words and Meéaning of the faid
A& And it was refolved by them, That for the fure and
() Moor 128. true (a)Interpretation of all Statutes in general (be they pe-
Sav. 66. € 530‘- nal or beneficial, refritive or enlarging of the Com. Law,)
z;'bégf‘fo' " four Things are to be difcerned and confidered. ‘
(6) Poph. 74 . ( bj)\g. What was the Common Law before the making of
‘ the Act. .
{c) 2Rol. Rep.  (¢) 2. What was the Mifchief and Defe& for which the
99 Common Law did not provide.

3. What Remedy the Parliament hath refolved and ap-

pointed to cure the Difeafe of the Commonwealth.
And 4. The true Reafon of the Remedy ; 2nd then the

() Hard. 27. Office of all the Judges is always to make fuch (4) Con-
zol C‘iﬁ"-g;‘f ffruction as fhall Tupprefs the Mifchief, and advance the
533. Co. Lit. Remedy,and to fupprefs fubtile Inventions and Evafions for .
331 b. 1 Co. Continuance of the Mifchief, and pro privato commodo, and
;;35_3',_ Lx:dg(; to add Force and Life to the Cure and Remedy, accor-
+1.2 Bult.ig7. ding to the true Intent of the Makers of the A&, pro
Hob. 97. 1 Rol. bono ‘publico, And it was faid, that in this Cafe the Com-

Eff)’_'A‘rg:’nifft' mon Law was, That Religious and Ecclefiaftical }’cr-
ony- |

40.

-
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fons might have made Leafes for as many Years as they plea-
fed, the Mifchief was, that when they perceived their Houfes
would be diffolved, they made long ang unreafonable Leafes =
Now the Stat. of 31 H. 8. doth provide the Remedy, and
principally for fuch Religious and Ecclefiaftical Houfes Co.Lit. 44.3.
which fhould be diffolved after the At (as the faid College 31 H"[tg' c.13.
in our Cafe was) that alt Leafes of any Land, whereof any 3oo & 152
Eftate or Intereft for Life or Years was then in Being,fhould | Leon. 333.
be void ; and their Reafon was, That it was not neceflary for
them to make a new Leafe {o long asa former had-Continu-
ance; and therefore the Intent of the A& was to avoid dou-
bling of Eftates, and to have but one fingle Eftate in Beingat -
a.Time: For doubling of Eftates implies in it felf Deceit,
and private Refpeét, to prevent the Intention of the Parlia-
ment. And if the Copyhold Eftate for two Lives, and the
Eeale for 8o Years fhall ftand together,here will be doubling
of Eftates fimul & femel, which will be againft the true
Meaning of Parliament.

And in this Cafe it was debated at large, in what Cafes the
-general Words of Aéts of Parliam. fhall extend to Copyhold
or Cuftomary Eftates, and in what not ; and therefore this
Rule was taken and agreed by the whole Court, That when ,
an A& of Parliament doth (#) alter the Service, Tenure, In- (s} Cro.Car.
tereft of the Land, or other Thing in prejudice of the Lord, 41, 43, 4.
or of the Cuftom of the Manor, or in Prejudice of the Te- x(?f,’g, x;% o
nant, there the general Words of fuch A& of Parliam. fhall Benl. 163,
not extend to Copyholds : But whenan A& of Parliam. is ge- é{B}ﬂ,&- 152,
nerally made for the (5) good of the Weal publick, and ne C:::l'ydrx;gé
Prejudice can accrue by Reafon of Alteration of any Intereft, (5) Moor 128.
Service, Tenure,or Cuftom of the Manor, there many Times Cro Car. 42,
Copyhold and cuftomary Eftates are within the general Pur- ‘:ZR(ZIB&::{I?;:
view of fuch Aé&s. And upon thefe Grounds the Chief Ba-
ron put many Cafes, where he held, That the Statute of Moor 188
(¢) Weft.2. De donis conditionalibus did not extend to Copy- (fg)g_ Sav.67.
holds ; for if the Statute alters the Eftate of the Land, it Cro. Eliz. 351,
will be alfo an Alteration of the Tenure, which would be 37, ’49-I‘,L'}’]‘
prejudicial to the Lord ; for of Neceffity the Donee in Tail .32‘,’2785_‘2 Sapd
of Land ought to (#) hold of his Donor, and do him fuch 422. Hard.433.
Services (without fpecial Refervation) as his Donor doth to Slelétd%gg% C‘;
his Lord. " Co, Lit.
2. Lirtleton faith, Lib.1.cap. 9. That although fome Te- bora 'b.CO; ‘él;,'
nants by Copy of Court-Roll have an Eftate of Inheritance, G
~yet they bave it but at the (¢) Will of the Lord, accordin ( ) fo LAT43
* 70 the Courfe of the Cammon Law. For it 1s faid, That if (¢)Lic. Sed. 77.
the Lord put them out, they have no other Remedy but to 2 Co. 17- 2.
fuc to their Lord by Petition, and fo the Intent of the Stat. [ /%37 &
de Donis Conditional. was vot to extend (in Prejud. of Lords) Car.45 4 Co.

to fuch bafcEftates,which as theLaw was then taken,was but ar ;‘C:a l;‘g;‘-:.’
\ - the PR
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the Will of the Lord. And the Statute faith, Quod voluntas
donatoris in carta doni [ui manifefle expre(]. de cetero ob-
Jerverur : So that, which fhall be entailed, ought to be fuch
an Hereditament, which is given, or at leaft might be given -
by Deed or Charter in Tail.

3. Forafmuch as great Part of the Land within the Realm,
is in Grant by Copy, it will be a Thing inconvenient, and oc-
cafion great Suit and Cantention, that Copyholds fhould be

{4) Moor 189. (4) entailed, and yet neither Fine nor common (&) Recovery

$av. 67.CroEl. bar them; {o as he who hath fuch Eftate can’t (without the

149 307391 Affent of the'Lord by committing a Forfeiture, and taking a

Foph. 3'4%2'3 new Eftate) of himfelf difpofe of it, either for Payment of

2 Sand.422.  his Debts, or Advanecement of his Wife, or his younger

I'{a'f‘i‘;”':' Childrén; wherefore he conceived that the Statute de Zo--

7 Ral 35@, Co #is Conditionalibus ~did not extend to Copyholds, guod fuit -

Lit. 6o. 2. b. comceffimn per toram Curiam. But it was faid that the Stat.

’ égl ﬁeg" 48 without fpecial Cuftom; doth not extend to Copyholds ; but

Moor 138 if the (¢) Cuftom of the Manor doth warrant fuch Eftates;

(6:Cro Car. and a Remainder hath been limited over and ‘enjoyed, or

22’8 5 g’.‘.f,b‘ Plaints in the Nature of a Formedon in the Defcender:

165. Foph. 35. brought in the Court of the Manor, and Land {o entailed

Cro. Elz. 3y7. by Copy recovered thereby, then the Cuftom co-operating

(C::‘f;“ 238.019 ith the Statute makes it an Eftate-Tail 5 fo that n.ither

(;)','fiso'] 338 the Statute without the Cuflom, nor the Cuftom without

Co.Lit. 60. b. the Statute, can create an Eftate-Tail, »

(4)Tirsedt.n;.  And to this Purpofe is (4) Littleton, Lib. 1. cap. 8. for he

Co'lin 60 b faith, That if a Man feifed of a Manor, within which"

) Manor there hath been a Caftom which hath been ufed
Time out of Memory, that certain Tenants within the
fame Manor have ufed to have Lands and Tenements, to
bold to them and their Heirs in Fee-fimple, or Fee-tail, or
Afot Term of Life, &c. at the Will of the Lord, according to
the Cuftom of the fame Manor ; and a little after, That
Formedon in Defcender lies of fuch Tenements, which Writ,
as it was faid, was not at the Common Law. ‘

To which it was anfwered by the Chief Baron, That if
the Statute (without Cuftom) fhall not extend to Copy-

Rep. Q: A. 08 holds, without Queftion the Cuftom of the Manor cannot

160. make it extend to them: For before the Statute, all Eftates

Skin. 269,297. of (e, Inheritance, as Littleron faith, Lib. 1. cap. 2. were

g’rg"é;i‘fga Fee-fimple, and after the Statute, no Cuftom can begin,

Foph. 34.1 Co, becaufe "the Sratute being made in 13 E. 1. is made

103 b. 6 Co. within Time of Memory; FErgo, the Eftate-Tail cannot

‘("})‘)aééIic be created by Cuftom ; and therefore Littleron is to be

Jitgs. | . . .

114.b. 115.a, intended (inafmuch as he grounds his Opinion upon the
Cuftom, That Copyholds may be granted in Fee-fim-
ple, or Heec-tail) of a Fee-fimple conditional at the Com-
mon Law : For Littleton well knew, That no Cuftem

3 sould



ParrT I HEevpons Cafe. _ 9
could commence after the Stat. of H%f}. =. as appears in his
own Book, /ib. 2. c. 1o. and 34 H. 6. 56. And where he faith, .
that Formedon in (2) Defcender lies, he alfo faith that it lies( ‘é)cbmf‘“f"-b-
at the Com. Law. And it appearsin our Books, that in{pe- if_‘ Segf_'4é‘,_
cial Cafes a Formedon in the Defcend. lay at the Com. Law, F.N.B. 217.D.
before the Stat. of Weftm. 2. which fee 4 F. 2. Formnedon so. (iszohhiii i
(%) 10 E. 2. Formedon 55. 21E.3.47. Plowd.Com. 246.D.8¢. ; Ryl Rep. Af’
And where it was further objefted, That the Statute of Co. Lit. 6. b.
Weft. 2. cannot without Cuftom make an Eftate-Tail of Co-
pyholds, becaufe without Cuftom, fuch Eftate cannot be ,
granted by Copy, for it was faid, If Eftates had been always
granted to one and his Heirs by Copy, that a Grant to one
and the Heirs of his Body, is another Eftate hot warranted
by the Cuftom : So that in fuch Manors where fuchEftatés of
Inheritance have been alowed by Cuftom, the Statute doth
extend to them, and makes them, which before were Fee
conditional, now by the Statute Eftates in Tail, and that the
Statute cannor, as hath been agreed before, alter the Cuftom,
or create a new Eflate, not warranted by the Cuftom.
To thar it was anfwered by the Chief Baron, That where
the Cuftom of the Manor is to grant Lands by Copy iz feodo
Jimeplici (as the ufual Pleading is) without Queftion, by the ‘
fame Cuftom Lands may be (¢) granted toone, and the Heirs (¢) Godb. 20.
of his Body, or upon any other Limitation or Condition ; 110152635}6
for thefe are Eftatesin Fee-fimple; &5 eo porius, that they are Cro. Eliz, 323,
not fo large and ample as thc ganeral and abfolute Fee-fimple 373. 4Leon.64.
is, and therefore the Generalignof the Cuftom doth include ! é‘;‘;f L Co.
them, but not ¢ converfo, ad quod non fuit refponfum. But it Lir. 52 b,
was agreed by the whole Court; thatanother At madeat the
fame Parliament, cap. 18. which gave the Elegiz (4) doth not (C,{‘)ol(’l:{a(\)‘]' sas.
extend to Copyholds, for that would be prejudicial to the Had, 4;'3‘.}4'
Lord, and againft the Cuftom of the Manor, that a Stranger O. Benl. 163.
fhould have Intereft i the Land held of him by Copy,where 52V 67:
by the Cuftom it cannot be transferred to any without a Sue-
render made to him, and by the Lord allowed and admitted.
But it was agreed by them, That other Statutes made at the
fame Farl. which are beneficial for the Copyholder, and not
prejud. to the Lord, may.be by a favourable Interp. extended ,
to Copyholds, as cap. 3. which gives the Wife a Cui (¢) iz vi- (¢) Cro.Car.ys.
ta, and Receit, and cap. 4. which gives the particular Te- 2 1”&'5331'53:'
nant a Duod ei deforceat 5 and therewith agrees 10 E.4.2. 8, 7o 4 L0238
And in thjs Cafe it was alfo refolved, That altho’ it was
not found (g) that the faid Rents were the ufual Rents, ac-(z) 4 Co 65.b,
cuftomed to be referved within twenty Years before the Par- H?b- 55. 262,
liament, yet inafmuch asthey have found, that the accuftom-, §§fn7§g_3'
able Rent was referved and a Cuftom goes at all Times be-y Co 74 a.
fore, for this Caufe it fhall be intended, that it was the ac- (r. Jac 413
cuftomable Rent within the twenty Yeors, and fo it fhould %4
be intended, if the- contrary be not fhewed of the other
Side. And Judgment was entred for the Queen.
B Dowrire’s
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DowTiE's Cafe
Trin. 26 Eliz.

Adjudg’d i the Exchequer.

) (a)IN an Information upon an Intrufion in the Exchequer

againft Fobn Dowtie, who intruded into five Mefluages
or Cottages in the Parifh of §¢. Sepulchres in Landon 5 upon
Not guilty pleaded, the Jurors gave a fpectal Verdi& to this
Effect 5 That Pobn late Vifcount Lifle (who was afterwards
Duke of Northumberiand) was feiled of the {aid Meffuages
in Fee, and fo feiled, by his Deed indented and inrolled
within fix Months, &¢. in Confideration of Meney, did bar-
gain and fell to the Lady Zoban Lea all his Tenements
and Cottages {ituate in the Parith of St. Andrew in Hub
born, in the Occupation and Tenure of William Gardiner s
To have and to hold to the faid Lady Pobaz for her
Life, the Remainder to Katharine her Daughter, and to
her Heirs: And further found, That by Force of the faid
Bargain and Sale, the faid Lady Fobaz did enter into the
faid five Mefluages or Cottages, and was thereof - feifed,
prout lex poftulat, and took to Husband Sir Thomeas Chal-
toner: And afterwards the faid Sir /0. and Dame Foban
%8 Aprilis 5 E. 6. demifed the faid five Mefluages to one
Paben tor 21 Years, by Force of which the faid Palen
entred, and took the Profits. ‘And afterwards, fZil. the firfk
Year of Queen Mary, the faid Duke was attainted of High
T'reafon, &5¢. And afrerwards Queen Mary died; and after~
wards, fCil. 2o Fulii 18 FEliz, the Queen, by her Letters
Patents'ander the Great Seal, granted the faid 5 Mefluages’
to Fobn Farnebane and his Heirs, with a Provifo in the
fame Letters Patents, That if the {aid Tenements, Rem;,
ana
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and Profits were (not) from the Queen that now is, or from
her Sifter Queen Mary, ot her Brother E.6.or Father H.
8. concealed, fubtra&ed, or unjuftly detained, and fo remain’d
till the firft Inquifition or Certificate, that then the Letters
Patents fhall be void ; and the Defendant claimed in under
the fadd Letters Patents.: And further found, that the faid
five Mecfluages or Cottages lay in the Parifh of St. Sepulch.
and that at the Time of thefaid Bargain and:Sale they were
in the Occupation of the faid William Gardiner. And if up-
on the whole Matter the Queen granted by the faid Letters
Patents the Tenements aforefaid to the faid Farnéham,then
they found the Defendant not guilty 5 and .f the %men did .
not grant the {aid 5 Mefluages or Cottages by the faid Let- (4) 3 Leon. 2t
ters Patents, then they found the Defendant guilty, And ,j‘c’b;z”;}?""
upon many Arguments at the Bar and Bench, Judgment3Keb. 413,414
was given for the Queen by 8ir Reger Manawood Chief Ba-2C023.2.b. 33.
ron, and the whole Court of Exchequer. And in this Cafe @ t;'o”aG Ay
three Points were unanimoufly refolved.’ 191. b, '
Firft, That nothipg pafled by the faid Bargain and Sale, (6) 1 Leon 1.
for notwithflanding the later (4) Certainty, f¢il in the Te- ?_,g‘lf‘;';'fgé(‘m
nure of William Gardiner, was ttue ;. yet becaufe the firft Moor 831. Cr.
Certainty, fZil. in the Parifh of St. 4ndrew in Holbourn, was Bliz. 39,299,
falfe, for this Caufe the Bargain and Sale was utterly void. (63'6()’5&} 1
But otherwife had it been, () if a true Certainty had beenin227.a,25ydss3,
the firft place ; as if he had bargained and fold, (the Tene-70.2Roll.Rep.
ments, &c. in the Tenure of Walliam Gardiner in the Parifh 17 Cart. 154
of St. Andrew, Holbourn)there it was agreed that the Tene- 369. Hob. 171.
ments fhall pafs well enough, notwithftanding the Addition4) 3 Inft. 19.
" of the Falfity, for (¢) wrile per inutile non vitiatur: But in ;}Jéol,‘f",';;"
the Cafe at Bar, it was agreed, .that the Bargain and Sale 4.Leonv.l‘69,x.72,
was void, and that the faid Lady Zes was a Diffeiforefs : 2Rol.Rep.s13,
But the great Doubt of the Cafe was, when the Diffeifee is > 32+ 375
attainted of High Treafon, if the Land it felf fhould be pre- 15. Codb. yar.
tently in the aftual Poflefl. of the K. by Force of the Stat. of 304, 305,312,
(4)33 H.8.c.20. or if the Ring until feifure, &c. fhould 377 S;\asfng-ggr.
have only amereRight: And the Doubt.arofe upon the Pur-Prz.s3. 2. b,
view and Words of the. A&s for by the fame A&, all 1Co.42.a.48.4.
Rights, &c. are given to the K. And further it is ena&ted; 53.2C§ 27%({(]“’
that the King fhall be in altual Poffeflion without any Office b. 15, b. 422 b,
found thereo%, 85¢. faving to all Strangers all fuch Rights, Kelw.17.b. Co.
&c. Pofleffion, &¢. as if the A& had not been made : And it g;"}')g 7;“'1’1‘39:‘
was declar’d, that there were three Caufes for making the Dyer o5 pl 35.
faid Branch of the A& of (¢) 33 H. 8, Firft, That by the Com. 3442 1Ander(.
Law for Lands in Fee-fimple, and. by the Stat.of 26 H. 8. ffg,}:“g 439.
¢. 13. for Lands in Tzil, the 2&tual Poffeflion was not in the 75,‘76,;7’, o
K. by Attaind. before Office, for the Words of the A& are, Cro. Car. 428,
That cvery Offender fball lofe and forfeit to the King allfuch 4% Ml"zcr 397,
Lands, ¢€5c. by which Words the Lands fhall not be in ;2;’, ;17: 2:;,’
the actual Pofleflion of the K. until Office ; and with that Hob. 231,335,

B 2 agrcesg4~ll 3444 345-
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(f‘)?y(i;’“ilf Pl agrees the Judgment in Plow. Comin.486. 15 Eliz. (2)Dyer
2Rol. Repso, 325+ Sit Will. Say’s Cafe, 28 H. 8. Br. (b) Office 17 4 E. 4
Cro. Car. 173, 22. 29 H. 8. Br. Charter de Pardon 52.. But when Tenant

2 Ander. 34 in Pee-fimple is attainted of High Treafon, and dies, there

gi)‘z CR:)O]:EZ‘:; the Fee and Freehold, without any Office found, is cafl up-

173. Godb 312 on the King for Neceffity, that the Freehold fhall not be in
B"C-:N- C. 103. Sufpence, and therewith agrees (¢) 9 H. 7.1. And it was
4 ,J;{e’;gf - alfo agreed in the fame Cafe, that altho’ the Land, which
(¢) 3 Leon.187. fuch Perfon fo attainted had in Fee-fimple, be not held of

9Co95.b. 96.a. the K. but of 2 Subje@, yet prefently, by the Death of the

H. - . ?
252 zb QB"«-Per.f'on attainted, and without any Office, the Fee and Free-

Eftheates 34. hold fhall be prefently vefted in the King, and fhall not
Br Pre.ot. Br.efchear to the Lord of whem the Land is held till Office

%{:z‘fjf ;:Qb found (as obiter it is faid in Nichol’s Cafe) for the Efcheat of

Moor 203.  all Lands for H. Treafon belongs to the K. only, and to ne
Nuchols’s Cafe. other, as well of Lands held of others as of himfelf, as itis

?C:WCZ{T&; i;”& declared and adjudged in Patliament Anno -5 E. 3. cap. 2.
Ec poft. 61. b, fo that the Land can neither elcheat to the Lord, for an Ef+

cheat'in fuch Cafe is not by the Law given to him, nor de-
fcend to the Heir, becaule the Blood 1s corrupted ; and in
(4) 2 Rol. Rep.Abey.ance it cannot be 5 Frgo it fhall veft in the King:
325, 340, 375, But it was agreed, if Tenant in Tail be atrainted of High
421. 1Jones 71. Treafon, and dies, the Land fhall not veft in the K. before

(I;;’Céigg_";of Office, but it fhall defcend to the (4) Iflue in Tail till Office
116.2Rol.Rep found, for the A& of 26 H.8. gives the Forfeiturg of it : Bue

321,325, 418, peither the A& nor the Attainder makes any Corruptien of

;;g’ ff\’n‘d‘;”;’f Blood as to the Defcent of Land in Tail : For Pophbam, At-

34. 8Co.166.2, torney General, faid, That {o it was agreed in the Cafe of
Hob. 343 Cr. the L. (¢) Lumley, that where there was Grandfather, Fa-

fl"_ ﬁi‘yé ]l‘;';es ther,and Son, and the Grandfather was Tenant in Tail, and

(f) 26 H. 3. ¢, the Father was attainted of H. Treafon, and died in the Life
/3 1 Leon. 21. of the Grandfather, and afterwards the Grandfather died,

éi ?ﬁ'_,'a“o'}’llfg’; that the Land fhould defcend to the Son netwithftanding

162. 2Rol.Rep. the Arrainder of the Father; which Cafe was affirmed for
314,3'5,318, good Law by the whole Court ; for the Father had not the

;Z’;” 337;3’ g’;‘; Land, neither in Pofleflion nor in Ufe, in which two Cafes
340,374, 16, the Atof 256H . 8. gave the Forfeiture only, and his Attain-

418, 420,501, der is mor any Corruption of Blood for the Land in Tail:

fi’gngy 598. But now the Stat. of 33 H.8. in all the faid Cafes doth tranf-
79,714,

75, 76,77, 80. fers and velt the aétual Poffeflion in the K. prefently, by the
Cro. Car. 428. Atsainder as well in the Life, as after the Death of the Per-

J0.22.3. 7Co0. : . . .
;?:21;‘, Teofen attainted, and as well of Lands in Tail as of Land in

340.2.1:Co 6. ¥ee fimple, which was one of the Caufes of making the
zinth.rg 4init. faid A&, Another Caufe was, that the A& of (f):6H.8.
i{.z');f‘:f;f'“' extended only to Lands, &, which the Perfon attainted had
Herd. 151, 157. in Poffeffion or in Ufe, and did not extend to (z) Rights,
Godb. 300,303, Conditions &¢. And laflly, the A& of 26 H. 8. extended

;:""233012; 2‘2’19’ only to Arrainders of Treafon by Confeffion, Verdict or
327,323, 3240 Co. Lit. 372.b.392. b, Flowd. 552 b, Hob 334, 339,340, 341, 343. 344
746, 347, 348 Dyer a3 plo 270343 pl 56, Qo Envaaca, (g) Hob, 341, 3 Infh 1o,

Procefs’
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Procefs of Utlagary, and therefore Attainders by Parlfa-
ment, or when the Party ftood mute, (in which Cafe Tuch .
Judgment fhall be given as if he had confefs'd the Treafon
or that he had been found guilty by Verdi&,&c.) were out of
that A&. But the A& of 335 #. 8. extends to all Manner of
Attainders of Treafon.
Secondly, It was refolv’d, That altho’ it be provided by

the Statute of 33 H. 8. that the King fhall be in attual Pof-

feffion without any Office (4) found theresf, &c. yet when(a) 1 Leon.21.
the Difleifee is attainted of High Treafon, prefently by his 4Cg'5?{aj sCe.
Acttainder, the King had only a Right, for the faid Words ZZ(',_ * Cro.Can:
fhall have fuch Conftrution, &/l That the King thall be in 4=y
aftuil Poffel” without: Office, iZef?, as ifan Office had been
found thereof. And at Common Law, if the Diffeifee had
‘been atrainted of Treafon, and the Seifin and Difleifin had
been found by Office, the Poffeffion fhould not be in the
King till a (&) Scire facias fued, &c. or a Seifure at the (6) 9Co. 97. b,
leaft ; becaufe, when a Stranger is feifed at the Time of the 251{" ]‘I%“"’“’-"
Office found, the King fhall not be in Pofleffion till Seifure ; fjop. '24?2';“211
-and therewith agrees Stamf. Prerog. 54.4¢) 17 E. 3. 10. (c) 9 Co. 96.a.
29 Aff 30. 21 E. 4. 1. Alfo all Pofleflions, &5c. are (4) faved (S‘i’lGOA}’('g?’Jf-
by the faid A&, as if the faid A&t had not been made ; and >*/** ©'%
therefore the Poffeffion of the Difleifor is faved thereby in

the fame Manner as if a fpecial Officc had been found by

the Common Law. - ¢

Thirdly, It was refolv’d, That the Queen having but 2

{e) Right, that it fhould not pafs by the Grant of the faid (ﬁ% 'l'l»ieﬂn- 2is
five Meffuages, as in the like Cafe it was adjudg’d in the 300G P Aot
Marquis of Winchefler’s Cafe in the King’s Bench. And ;28.429. Antea
Popham the Attorney General, Coke and others, were of 4. b. Hob. 243.
‘Counfel with the Queen. ‘And Robert Atkinfon, Henry

Beaumont, and others, with the Defendant. And afrerwards '
{f) a fpecial Office was found, fetting forth the Seifin and (f) = Rol.Rep.
-Diffeifin aforefaid 5 and thereupon a Sczre facias was brought 497-

againft him who was found ‘T'enant; and thereupon. Judg-

ment was given, and the Tenements feifed into the Queen’s

Hands: And afterwards the Queen, by new Letters Patents,

granted the faid Tenements to one Saxie and his Heirs,who

had purchafed the Eftate of the faid Kathdrine, and had

newly built the faid Tenements, and was expelled by the

daid Dowrie, by Colour of the faid Letters Patents made to

Farnebam. And after this Judgment and the faid Letters
"Patents, Sawie peaceably enjoy’d the Tenements.

B 3 Str
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2 Bulit. 63, 99,
2 Rol. Rep.295.
Co. Lit. 290.b.
Cart. 20. 5 Co.
28. a.

() 2 Init. 354,
% Balfr. 62, 0.

part 1II,

Sir WiLL. HARBERT's Cafe.
Mich. 26 & 27 Elig.
In the Exchequer.

A A Artheww Harbert, 4 E. 6. acknowledged 2 Recognizance
of 3000.-to the King in the Court of Augmentation
and after his Death a Scize facias iffued 18 Eliz. out of the
Court of Exchequer againft the Executors teflanenti & ul-
vime voluntatis pred’ Mutthei & beved’ terrarum & tene.
mentorum que [ua fuerunt, €c.” And upon that the Sheriff
returned, that the faid Marthew Harbert had no Executors
within his Bailiwick 5 and further gwod Scire fecit Wiall. Har-
bert militi, filio §-heredi dikti Marthei Herbert per 1.2,
& D. R. guod fir coram Baronibus, &c. And at the Day
of Return, the faid- Sit William Feorbert made Default,
upon which the Barons gave Judgment, .Quod difta domi-
na Reging récupevet verfus &7 Il Harberr dilta trig
gnillia 1ib. 8 quod ipfe idem Williclmus de cifdcin 30001,
erga diftam dominam veginam wwnc oncrerur, & e inde
Jutisfaciar. And thereupen the faid Sir Williaw Harbert
brought a Writ of Error, -and aflign’d three Errors: 1. In
the Scire facizs. 2: In the Return. The 3d in the Judg-
ment. And this T'erm the Errors. were mov'd by Plowden
being of Counfel with Sir William Harbert before Sir T ho.
Bromiey Lord Chancellor of Ewgland, and the Baron of
Burieigh Lord Treafurer of Eungiand, and the two Chief
Juttices, Wray and Anderfon, in the Exchequer Chamber,
And in this Cafe divers Points were refolved.

Firft, That, (2) at the Common Law, where 2 commen
Perion fues & Recognizance or o Judgment for Debt or Da-
mages, he fhall not have the Body of the Defendant, nor
his Lands (unlefs in {pecial Cafe) 'in Execution: But at the
(4) Common Law he fhall have Execution in fuch Cafe
only. of his Goods and Chattels, and of Corn; and the
like prefent Profit which fhall grow upon the Land, to
which Purpofe the Com. Law gave him two feveral Writs:

’ l' T B . A
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t. A (a) Levari facias, by which Writ the Sheriff was com-(4) F.N.B. 265,
manded, Quod de teriris €& catallis iffius A. &c. Levari fa- ’;gf: a(“" At
cuat, €5¢. and another Writ called Fieri facias, which wasonly 2 Bultr. 63.
de bonis & carallis, both which Writs ought to be fued (%) Rep. Q. A.
within the Year after the Judgment, or the Recognizance (269)] C:" Lit.
acknowledged ; and if he bad not the one or the other with- » Bultr. 63.
in the Year, the Plaintiff or the Conufee was put (c) to his ¢) 5'Go. 88.a.
Aé&tion of Debt. And now by the Stat. of Wefl.2.cap. 45. a g"&[‘é."&f 2.
(d) 8cire facias is given ; and by the Stat. of Wefb.2. cap. (¢)18. d) Co. Lic.
cum debitum fuerit recuperatum, €c. the Flegir is given of 291. 2.
the Moiety ef the Land, which was the firft A& which fub-; l;f,‘lg"zfsf;'g
je&ted Land to the Exccution of 2 Judgment, or of 2 Recog- 2 Inft. 460.
nizance, which is in the Nature of 2 Judgment ; and there- (¢) 2 Roll Rep.
with agreeth F.N.B.265. g. And by the Stat. of (f) 15 E.r. 25520 396
de Mercatoribus. (g) 27 E. 3. cap. 9. & () 23 H.8.cap.6. it E.N. B 265. .
is provided, That in cafe of a Stat. Merchant, or Stat. Staple Cro. Jac. 450.
all the Lands,which the Conufor had at the Day of the Cona- 7C%°L3i§'z %"9 b
fance, fhall be extended in whofe Hands foever they after (f) 7 Co.38. 2.
. come, either by Feoffment or other Manner. But in Debt(g) 7 Co.37. b
againft the Heir upon an Obligation made by his Anceftor, (%) 7 C0- 375
the PL. by the (7) Com. Law fLould have all the Land which () Plowd.
defcended to him in Execution againft him ; and yer he & 3}’“ 250
fhould not have Exccution of any Part of the Land againft wing M;xdfs;:f.
the Father himfelf; but the Reafon thereof was, becaufe the 6 Co. 47.
Com. Law gave an A&ion of Debt againft the Heir; and ¥er 1. contre
in fuch Cafe, if he fhould not have Execution of the Land
againft the Heir, he could have no Fruit of his Aion; for
the Goods and Chattels of the Debtor do belong to his
Exccutors or Adminiftrators; and fo for Neccffity in fuch
‘Cafe only Land was liable to Execution of the Debt of a
, common Perfon at the Com, Law : Alfo the Body of the
- Defendant was not liable to Executivn for Debt at the Com.
Law 3 vide 15 H. 4. 1. But the Com. Law, which is the Pre-
ferver of the common Peace of the Land, did abhor all Force
as a capital Enemy to it; and therefore, againft thofe who
committed any Force, the Com. Law did fubje& their Bodies
to Imprifonment, which is the higheft Execution, by which
he lofes his Liberty till he agree with the Party, and pay a
Fine to the King; and therefore it is 2 Rule in Law, That
in all A&ions Quare vi & armis, Capias lies, and where
Capias lies in Procefs, there, after Judgment, (k) Capias ad () Co. Lir.,
Satisfaciendum lies, and there the K. {hall have Capias pro 575 g
fine; with that agreeth 8 H.6.9. 35 H.6.6.22 FE. 4. 22, 1(7. h. 5 Balf.
40 E. 3.25. 49 E. 5. 2. and many other Books. Then by 63. Co. Lit.
the Statutes of (/) Maslebridge, cap. 23. and (m) Weft. 2. cap. Z%:ﬁ s
11, Capins was given in Account, for at the Common Law () Co. ﬁ},
Procefs in Account was Diftrels infinite; and afterwards 89. 2.
by the Statute of (%) 25 E. 3. cap. 17. the like Procefs jéﬁ;?ﬁjgg;
was given in Débt as in Account; for before that Statute (») . R;)l.i(.ep,
ke Body of the Defendant was not liabic to Execution 295. 2 Bulitr,
B4 fors(]o. 83. a.



HarprrTs Cafe.  Part Il

id; but it was
Caufe aforefald )
€ e Telos o (3) o tog Com. L, the Bods, the Land
Cro. Jac, refolv’d, that (a) a o or the King’s Debtor,
Sj;?, PalmI-x67'- and the Goods of th.e l}cc"gmag;}, 0;or (b) Thefsurus Re:
FiTed 4402 were liable to the King’s Execution, ervi. And therefore
) (3302-_;29?)" gis eft pacis vinculum, 59’1-15%10’ ”Z:] ”fm. it s and therewith
106. a. 131. b, T are m it ; aI . ol
Godb- 293 .the Law gave the King full Re d ??’low. Com. (4) 321. Sir
2 Rol Repags agrees § Eliz. Dyer (¢) 224. anT afurer of the Chamber,
Li)r.;(lg;;(;oo. Will. Cavendifp’s Cafe, who W,aSC ;: and infinite Precedents
gi_[_ a. - 24 E. 3. (¢) Walter-de C]ﬂﬂmrshataf(;r e King’s Debt, the
G{‘,’\d?'[?z”'w' in the Exchequer, 1;10 %rogg, Debter fhall be liable by the
2 Rol. Rep.3c0, * and the Land of t N 8. cap. 39.
2. Haid 25, Body an £ 335 H.8. cap. 3
) Zg.zscg.‘lﬂ 2 Common Law before thefsfa’t; te’]?ha(tfig ’Cjafe of a common
11 Co.93.2. ¢ Secondly, (g) 1t was refolv’d, he. asainft whom the
¢d) Plowd. 440. fon, the Heir of the Conufor, or he, gh doand fhall
7C0a1bi2g.b. Perfon, the Hei in Debt, fhall be only charged, g
() 2 Rol. Rep. Judgment is given i ',ﬁ the Terre-tenant in fome Ca-
296, 297,393, 310t have Contribution agam t have Contribution, and fhal
| 52.b. 120 5. fes, and in fome Cafes he ”']fal 1\&1;: be feifed of three Acres
2 Inft. 19, not be only charged. " Forifa Recognizance o a Statute.
Lane 48, 108. of Land, and acknowledges a Zg of another, and the
Godb 293,299. 07, d enfeoffs 4. of one Acre, B. if Execution be
R G S N A i I Cafe, if Execution be
Dyer169.pl41, third defcends to his H?"r “he fhall not have Contriba-
225-pl. 32, 33, £ g () only againft the Hei d without Confideration, and
T %, a. tion, for he comes to the ‘La? his Anceftor. E? beres eft
%’J a.b.  the Heir fits,in the (/) Sef“ 0 '}'sand as it is faid, Mortuus
Lane 1. alter ;]j/(}’ &¢ ﬁ/ZZlS é’ﬂ?ﬂr) Pﬂ[?‘b, X Ji 1[7[ﬁmll€mﬁl725
Hard. 27, 304, tér & qll{’ﬁ 72071 efi mortnys, quiarenuq: ibution asainft
368,442. 4Init. &f} farer, he Heir fhall not have Contribution againf
118, 119, and therefore the i lna tate the Purchafor came to
O. Ben. 65, 66, any Purchafor, altho’ iz rei Verita fideration, for the Con-
(6 ) Moor 165. the Land without any valuable ﬁctnmaterial in fuch Cafe.
Plowd, 72, b fideration of the Purchafe is 1}110 Cafe of Thomas (k) Gaw-
Cg).llcl:ar. s And fo it was of latfe foOII{V..d s tB:nch that the Heir may be’
r. 15. . i ¢ King's . . : ..
?b)uz Inft. 396. die late Marﬂlal 0d t{}]lall no?have Co’ntnbunon agamﬁ Pur
tz) Hetl- 127, folely charged, an e, fe of Recognizance, Statute, or
(k) Moor 169. " 1o (Ors.  For altho’ in Cafe o T %re—tenanf and not as
.  Judgment, the Heiris ;}mg;gl cition (1) 135. (m) 15 E. 5.
ey . 5. Fxe 7(¢) 135. ()
(1) “ro.Car206. Heir, as aPPear(s1 b}yezl‘?{ea fon is, becaufe by Recognizance or
() 38ulit.2is, () Age 95, and t d {) t the Conufor concedit quod.
B G Starute the Heir is not boun > e levetur ; yet he fhall not
a \ SIS pecunie fuming de terris, &hc. {va. éi,n%{ the Opinion
(3"{)%:11[&:-; 306, have Contribytion againft a Purc atoll‘l; i?)gx’ne' Cafes the Heir
% of Finchdon + If) o ’ dB;galslrenot be only' charged ; and
fhall have Contri ution, and { e of the Naturs
1 o therefore if a Man be feited of two Acres, rgne :')f;)r Recogni-
A B.16z.be. of Bor‘ough Euglifh, and binds himfelf in a t{i'.hini andbhé
ST . be given agam ) o
zance : Or if Judgm. in Debt ' ake Partition j in
dies, having Iffue t;NObDalixgr}:tirs’ fﬁgoﬂzll have Contrib“f
this C?'{e’ N onePon‘c)imfe Ena?l%av’e Contrib. againft another,
ion ;3 for as one Purchaf, ’ Pr ve
;?é ;gain& the Heir of the Conufee alfo, fo one Heir fhall have

: Coﬂw
. PO
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Contribution againft another Heir, for they are iz wquaki

jure, Trin.-(a) 24 E. 3. 28. a. in a Scire facias to have Exe- (4) 1 Roll.14z

cution of Damages recovered in a Writ of Intrufion of g Fitz. Age 102.

Ward, the Sheriff returned, that the Defendant, againit

whom the Judgment was given, is dead ; whereupon a Writ

iflued to warn the Tenants of the Land, who were Tenants

to the Defendant at the Time of the Judgment, who were

returned warned; one of the Tenants faid, that his Coufin

(who was another than him, againft whom the Judgment

was had) died feifed, whofe Heir he is, and is (#) within (4) Cro. Car.

Age, and prayed his Age, and that the Parol might demur 295-

againft all the other Terre-tenants till he was of Age. Unde

colligo, That if there be Grandfather, Father, and two

Daughters, and Judgment is given for Debt or Damages a-

gainft the Grandfather, and he dies, and the Father dics,

pne of the Daughters within Age, and the other of full Age,

Partition is made, the elder Sifter fhall not be charged

alone, but fhall take Advantage of the Infancy of her Siiter,

for both Heirs are in the fame Degree. The fame Law if 2

Man be bound in a (¢) Recognizance, and hath Iffue two (¢) Cos Lit.

Daughters, and dies, they make Partition; one alone fhall gz‘)"la,i ol. Re

not be charged, but fhall have Contribution; and if one be 140. Co. 'Lit.P’

within Age,. the other fhall take Benefit thereof; for, in fo 290. a.

fuch Cafe, altho’ fhe be charged as Terre-tenant, yet fhe fhall (56)620 Co. 25. b

have her Age. (4) See for this 11 E.3. Age4. 15E.3. Age 95. Dy.139. pl. 30.

29 Aff.37. 29 E.3.50. 47 A[f 4. in Sir Rich. Walgrave’s (¢) Mo.74.1Ander.

Cafe. So if a Man be bound in a Stat. or Recognizance, and ‘°6Q°' Lic.

after his Death fome of his Land defcends to the Heir on fob s, 11H.7.

the Part of the Father, and fome to the Heir on the Part of 12z.b. 11 E. 3.

the Mother ; in this Cafe one alone fhall not be charged; Jl?j;dz li}r'

and if he be, he fhall have Contribution againft the other. A&ionrn[;.

So and with this agrees 11 H.y.22. Br. (f) iz Dower, If (f) 2 Co.25b.

the Tenant vouch the Heir in three feveral Wards, every s;rlﬁ%"; 18
P . » Dow.18.

one fhall be equally charged, as it is agreed in 48 E. 3. Poftea 14. a.

5. 4. b. But it was refolv'd in the Cafe at Bar, that altho’ Fiz. Vouch.;6.

the Heir in this Cafe was charged as Terre-tenant, yet for ?r)‘:"l‘:ﬂ’ef 3g'

the Caufes aforefaid, the Writ which iffued againft him zggumr_',;,g )

only, and not againft the other Tenants, was good enough

by the Rule of the Court. Note, Reader, if two, four,

(g) or more Men, be feverally fcifed of Land, and they

all join in a Recognizance, in this Cafe the Conufee

cannot extend the Land of any of the Conufors only,

but all ought equally to be charged; for altho’ the Land

of the Conufor himfelf may be only charged, when divers

Men have purchafed any of the Land fubjet to the Re-

cognizance, becaufe the Purchafor is in other Degree (4) than (4) 1 Roll. 147,

the Conufor himfelf, yet one of the Conufors fhall not be ?'orﬁg&g 2‘?{“

only charged, for he ftands in equal Degree with the other B;. Chorge 27.

Conufors, and that appears by 29 4/ 57. and 29 E. 3. 50. B:Paroldemur

Sir 7olu Langford's Cafe 5 where the Cafe was, That four 16.FuzaAge 73.

were
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were bound in 2 Recognizance of Debt acknowledged in the
Court of Chefter to Sir Fobn Langford, and afterwards one of
the Comfors died, his Heir within Age; Sir Fobn Langford
brought a 8cire frcias againft the three Survivors te have
Execution, who pleaded, that the Heir of the Conufer, who
was dead, was within Age, and in as much as during his
Minority he cannot be charged, and the Survivers only
ought not to be charged, they demanded Judgment, &c¢. And
becaufe Sir #ob. Langford did not deny it,it wasawarded that
the Parol fhould demur ; upon which Sir Fobn Langford
brought a Writ of Error in the K.’s Bench, which Judgm. was
there affirmed. Out of which Judgment I obferve, 1. That
amongft the Conufors themfelves there fhall be an (#J equat
Charge, and the Land of any of them fhall not be only ex-
tended. 2. That the Heir of any of them fhall not have
greater Privilege in Law than the Conufor himfelf; for it ap.
ppears by this Judgment, that he fhall be equally charged with
the Conufors themfelves, which agrees well with the faid
Reéfolut. that he thall not have Contrib. againft a2 Purchafor,
The 3d Thing that I obferve is, That the Heir is not charged
only as-(5) Terre-tenant, but in fome Relpeét as Heir, for
otherwife he fhould not have his Age, as it was adjudged in
that Cafe. It is ruled in (¢) 17 E.3.43.4. that the (4) Heir
of the Conufor fhall have Andita querela before Execut. fued,
as well as the Conufor himfelf, and (hall (&) have a Superfe-
deas 5 but fo fhall not have a {f) firange Purchafor dll he be
oufted by Execution, and therewith agrees (g) 17 4. 24. &
18 E.3.25. And with the faid Judgment in 29 AJJ. agrees
19F. 3. (b) Ewecur. 81. that if Jadgment be given againit two
Diffeifors in Affife for the Land and Damages, and one Difici-
for dies, the Execution fhall not be awarded againft the fur-
viving Difleifor, who was Party to the Wrong ; but as well
the Heir as the Diffeifor thall be equally charged: Now for
as much as no Land was fubjet to Execution for the Debt
of a common Perfon at Com. Law, but only by the faid Stat.
It is worthy Confideration what fhould be the Reafon of the
faid Differences concerning Contribution, and by what Law
the Purchafor thould have greater Privilege than the Conufor
himfelf, or his Heir, and that one Heir only thould not be
charged, but all the Heits together, & fic de coteris. As to
that, it is to be known, that the Judges and Sages of the Law
have always expounded general Stat. according to the Rule
of the Com. Law, which is built on the Perfe€tion of Reafon,
and not according to any private and fudden Conceit or
Opinion: And becaufe in as much as the faid Star, have
fubjeéted the Land to Execution for his Debt, the Judges
and Sages of the Law- confidered the Rule and Realon

.of the Law in Cafe of the Heir of an Obligor; in which

Cafe the Land was fubjet to Execution for Debt by the
Common Law. And it appears to -them, that if 2 Man
Ny \ bound
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bound himfelf and his (4) Heirs inan Obligation, and died (4)3Bulftr.318.
feized of Land as well on the Part of the Mother as on the E§°ﬁf 3;’5 b,
Part of the Father, in that Cafe the Law required Equality 3 386.b. Dy.230.
and neither the Heir on the Part of the Father, nor the Heir pl. 39. Mo. 74
en the Part of the Mother fhould be only charged ; and there- ﬁ?gi‘;‘f‘lfg 3
with agrees 11 H. 7. 12. 4. - Det 7. Ane, 13.
So in the Calc in 48 F. 3. when the Heir is (#) vouched in 2. Br. Jomder
the Ward of three feveral Heirs, every one fhall be equally gg)f%f‘{;'%
charged pro rata. So if two Men (¢) alien Lands with (4) Br. Dower o8,
Warranty, the Lands of one only fhall not be rendred in Stath. Dow.18.
Value ; neither if one dies, thall the Land, of the Survivor :é”‘[};; ‘62322.
be only rendred in Value, but the Charge fhall be equal on s,
them. For a joint (&) lien, which binds the Land, fhall not(c) Mo.20.d.
furvive, or lie only on the Survivor, as in Cafe of a Joint ﬂ%%lgé;"i?ti,fz
Warranty, where two for them and their Heirs warrant Voucher oo,
TLands to another and his Heirs, the Survivor fhall not be (#)Co.Lir.386,
only vouched: And the Sherif cannot deliver the Land of ; ‘[?]H'6;"5:°
the one or the other at his Pleafure ; for in (¢) Executions, 5 E,'-z'g_'b‘
which concern the Realty, and charge the Lands, the Sheriff 2 Brownl. go.
cannot do Execution on 'the Land of one only. And fo if\¥)CroJacsor-
two (f) are bound to warrantry, and both dic, both their(f) 8 Co 522
Heirs ought to be vouched, and they fhall be equally charg-
ed: Bur, againft this, two Objeétions were made : :
1. That becaufe each of them warrants the whole, that
both their Lands, or the Lands of the one or the other may
be put in execution: And fo it is odizer faid in (g) 16 H. .(¢) Co. Lin.
13.4. But to that it wasanfwer’d and refolv’d, thataltho’ each } B;obn'l. %9.
be bound to warrant the whele, yet #on fequitur, that theBr. Recover en
Recompence in Value fhall be made by one of them only; ‘\’,alue 63. Br.
for if the Heir be vouched in the Ward of Teveral Perfons, ' 0Ucher 165.
one alone fhall not be charged, but all equally, as is held in
48 E. 3. and yet the Anceftor did warrant the whole. And
where two-or more are bound in a (4) Recogn, or Stat. now (%) 2 Rol. 87,
is each of them bound in the whole, yet the Land of one on-29E. 3. 39. 2
1y fhall not be extended. But it was alfo objefted, that therz?é' 29 Xf{c{z,’
Cafe of a Recogn. or Stat. was not like the Cafe of Warran- Br. Charge 27.
ry: For by the Stat. or Recogn. the Land is prefently bound E";}{‘;‘f‘"g
in whofe Hand foever it fhall come; but fo it is not in Cafe Aage 35,7'13;' ‘
of a Warranty: To which it. was anfwered and refolved, Eiror 191. Br.
Theat for as much as by the faid Book of 16 /. 7. and 4ll 1: g“’gﬂi‘r’:’““‘
other Books, it appears, That the Survivor and the Heir g7, Hxocrion.
ought to be vouched together, and fo of the Heirs of both: 1co.
And Lirtleton, Chapter Howage Anceftrel faith, that the
Land which the (7) Vouchee had at the Time of the Voucher () Co.Lit-102.
fhall be liable to render in Value; from thence it follows ‘;;5""’”, Seét.
that the Charge fhall be equal ; and that is a ftronger Cafe ™~
than the Cafe of the Statute or Recognizance, for the War-
ranty extends to render in ValueLands of Inheritance; but
it () Husb. and Wife and the Heirs of the Wife be bound to (k) 2 Rol. 8.

Cait. 242.
War«; Keb. 187,
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.. Warranty, and the Wife dies, the Lands of the Husband
{4) 1Co.102.b. may be alone put in Execution, becaufe there are no ()
;gg‘ ;58; % Moieties between Husband and Wife; and thus are divers
25.a.30.b.  Opinions in our Books, fome whereof being ill-reported.are -
8Co.71.b.72. well reconciled. 17 E.3.41. 5. 29 E.3.46.4. 12 H.7.3. L.
:;}:'Egeﬁ'r 16 H.7.13.4.22 E. 3. 1. 4.0. 17 E. 3. 8. 30 E. 3. 40 19 H.
117.b.  6.55. 4 Butin a perfonal Lien it isotherwife,~--As if two
(92 Brownl. be bound in an (%) Obligation, there the Charge fhall {ue-
6 %oélé‘g'b vive : So it appears by thefe Cafes, that when Land fhall
2Rol. 87.  be charged by any Lien, the Charge ought to be equal, and
one alone fhall not bear all the Burthen; and the Law in
this Point is grounded on great Equity : But in all the Cafes
at the Common Law, if the Party who fhould be charged
had aliened the Land Jona fide before any Acltion brought,
the Land in the Hands of the-Purchafor was not fubjeét to
any Charge or Execution; and this was the Reafon why
the Judges and Sages of the Law in Conftruétion of the faid
Statutes, altho’ the Lands of Purchafors, after the Judg-
ment, Recagnizance or Statute, were fubje@ to Execution,
yet gave greater Privilege to them, than to the Conufor him-
felf or to his Heir. _

Alfo the Statute of JVef1. 2. cap. 18. provides, Quod vice-
comes liberet et medietatem terr £ fiu£, which ought to be in-
tended of all his Land ; fo the Statute of 13 E. 1. enalls,
That all the Lands of the Conufor fhall be delivered to

{2} 1 Rol. 314. Merchants, &5c. and that is another Reafon why the (¢) Land
of one Terre-tenant only fhall not be charged with the whole
Debt, for as much-as by the Statute all the Land is liable.
And the Reafon why the Conufor himfelf, at the Will of
the Conufee, may be only charged, is becaufe he himfelf is
the Perfon who was the Debtor, and who was bound ; and
therefore he is fubje&t to Execation, and it is but reafonable
that he may be only charged ; the fame Law of his Heir
~ for the Reafons before rehearfed. '
Note, Reader, whea it is faid before and- often in our
(4) Dyer333. Books, That if one Purchafor be (4) 'only extended for the
];li ;lst, 2345'6. whole Debt, that he fhall have Contribation ; it is not there-
Mo. 524, 536. by intended that the others fhall give or allow to him any
F.N.B.103.b. Thing by way of Contribution ; but it ought to be intended
?E’(',LC;f : ¥ that the Party, who is only extended for the whole, may by
1 Jonesvo.  Audita querela or Scire fac, as the Cafe requires, defeat
O. Bendl. 133. the Execution, and thereby he fhall be reftored to all the
;‘ gﬂ%g; ;gg. mean Profits, and compel the Conufee to fue Execution of
23 E. 3. Exe- the whole Land ; fo in this Manner every one fhall be Con-
cution i27.  tributory, boc eff, the Land of every Ter-tenant fhall be
equally extended : And afterwards the Counfel of Sir 2l
Harberr-moyed three Errors in the Record.

. The



Part 1L HarserT's Cofe. 15

The firft was, That the Writ of Scire fucias was Scire fa-
cias hered terravum &S tenementorum, &c. which was im-~
proper and againft Law ; for one is always cajled Heir to his
Anceflor, and not Heir to the Land, for Anceftor and Heir
are 7elativa, and it cannot be faid that one is filius, or con-
Jonguineus & beres manerii de Dale 5 but that 4. was feized
of the Manor of Dale in Fee, and died feized, after whofe
Death the Manor of Dsle defcended to B. as confanguineo
& heredi predicti 4. (and fhew how) and not predichi
maneriy. ,

The fecond Error was, admiting the Writ good, then
for as much as the Writ requires guod Scire fac’ hered ter-
ravun & renementorumn, ¢, the Return of the Sheriff,
quod Scire fecir Willielmo Harbers: Militi, fil> & hered’ pr-
ailf Matthei, is not good, becaufe he doth not return him,
Heir of any Lands or Tenements, as the Writ requires ; for
his Warrant is not to fummon the Heir of the faid Marthew,
but the Heir of the Lands and Tenements of the faid Maz-
thew, and every Return ought to anfwer the Point of the
Writ,

The third Error, admitting the Writ and the Return
good, was, That the Judgment itfelf was erroncous. For
the Judgment is given generally againft Sir Will. Harbere,
ﬁuoz/ ditta Domina Regina recuperet wverfus pred Will.

arbert dita tria millia librarum 5 Er quod ipfe ideinWil-
lielmus de eifdenn tribus millibus librar’ erga diftam dominam
Reginam nunc oneretur, & ei inde fatisfaciar. And it was Plowd. 440. 2.
moved by the Defendant’s Counfel, that the Judgment D 21E 3.9.5.
ought to have been fpecial ; for by this general Judgment his & o, ] %’9?'
own Land wiil be liable, where by the Law, the Land only Cro. Car.206.
which came to him by his Father fhould be liable; and, as Co-Lir. 1o2-
hath been faid, he is charged as Terre-tenant, for the Co-p Mo‘;fr’}f'
nufee cannot have an A&ion of Debt on the Recognizance 5 Co. 60, Dyer’
againft the Heir, for the Recognizance is, Quod tunc vuls 373 Pl 14.
& concedit quod difia pecunice fumma de bonis & catallis,y B, yey
terris & tenementis, &c. levetur: So that the Charge is 318,320. Paicy
impofed on his Goods and Lands; fo that Debt doth not 4‘9-8§]°“€5
lic on it againft the Heir, no more than en a Recovery in /"""
Debt, for there a Scire facias lies againft the Heir, but no
Acdtion of Debt: Then although the Heir makes a Pefault,
yet the Judgment ought to have been fpecial ; and it was
faid in this Cafe, if the Heir had appeared and pleaded a
falfe Plea, yet the Judgment ought to have been fpecial;
for he 1s not charged merely as Heir, but rather as Terre-
Tenant. And with that agrees 33 E. 3. Ewxecurion 162. in
(a) Debt the Plaintiff recovered, and before Execution fued, (4) 3Bulft.3:2,
the Defendant died, the Plaintiff prayed a Scire fac® againft 32032 Foph.
4. who is Tenant of the Defendant’s Lands, and had }ilr, 54 1 jonesss.

whe
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whodame and counter-pleaded the Execution, and they were |
at [flue, and afterwards did not follow it; wherefore Execu-
tion was awarded againft him, and the Plaintiff prayed Ex-
ecution as well of his own Lands, which he had the Day he

leaded, as of the Debtor’s Lands in his Hands, becaufe he

’ pleaded a falfe Plea. But by the Rule of the Court, he

could have only the Lands of the Debtor. Vide 16 E. 3.15.
Bur thefe Points were not refolved by the Court, but after
wards, on a Petition made to the Queen, Sir William com-

ounded with her. Plowden and Coke were of Counfel with
Siv Williame Harbert; And sote well, the new Writ of Fr-
ror, after the Entry of the firft, was. not brought, guod corem
wvbes refidet, becaufe the record is not removed ent of the
Keeping of him who had the Cuftody thereof before; but
it remained in the fame Cuftody after the Writ of Ersos
purchafed, as it was befose.

BOR-
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& Emorandnm, That at another time, thatis to fay, in Herf. (.,

5 Mich: Term laft paft,. before the Lady the Queen at

Weftminfler, came Richard Hynde by Fames Tong his At- .
torney, and. brought here in the Court of the faid Lady

the Queen then there, ‘his Bill againft William Ambrye, in
the Cuftody of the Marfhal, &c. of a Plea of Trefpals and

_ Eje@tment of his Farm, and there are Pledges of Suit, that
is tofay Fobn Doe and Rickard Roe, which Bill followeth
in thefe Words. fJ. Hartf. [|. Richard Hynde complaineth of
William Ambrye in the Cuftody of the Marfhal of the Mar-
thalfey of the Lady the Queen, before the Lady theQueen
her felf being, for that, that is to fay, That whereas one
T homas Brand and Conftance his Wife, and William Dia-
vies and Margaret his Wife, the 9th Day of Zuly in the
28th Year of the Reign of the faid Lady Elizabeth now

- Queen of England at Aldenbam. in the County aforefaid,
demifed, 2nd granted, and to farm let to the aforefaid Ri-
chard Hynde, among other Things, 10 Acres of Land, with
the Appurtenances, called the Upper Part of a clofe named
Reddings, in Aldenbam aforefaid in the County aforefaid;
To have and to hold the aforefaid 10 Acres, with the Ap-
purtenances, to the aforefsid Richard Hymde and his Af-
figns, from the Feaft of St. Fobn the Baptift then laft paft,
until the End and Term of 7 Years from thence next en-
fuing, and fully to be compleat and eaded : By Virtue
of which Demife the faid Richard Hynde entred into the
aforefaid 10 Acres of Land, with the Appustenances, the
aforefaid gth Day of Fuly in the 28th Year aforefaid, and
was thereof poffefs'd until the aforefaid William Ambrye of-
terwards, to wit, the aforefaid oth Day of #aly in the 28th
Year aforefaid, with Force and Arms, §Jc. into the afore-
faid ro Acres of Lands, with the Appurtenances, upon the
Pofefion of the faid Richard ¢nm5:l and him tha{ fa:;i
2 wo,
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Rich, from his Farm aforef. the Term thereof not yet ended:
did eje&, expel, and amove, and then the faid Rich. from his
poflefTion thereof held out, and as yet holdeth out, and othet
harms to him did,againft the Peace of the faid Q. to the Da-
mage of the faid Rich. of 10 L and thereof he bringeth Suit,
&c. And now at this Day, that Is to fay, Mondgy aficr 8
Days of St. Hillary in this Term, until which Day the faid .
Will. had Licenfe to the Bill aforefaid to imparl, and then -
to anfwer, &¢. before the L. the Q. at Weflne. come as well
the aforef. Rich. by his Attorney aforef. as the faid Wil by
Rich. Belfield his Attorney, and the fame Will, doth defend
the Force and Injury when, &c. And faith, that he is not
Guilty thereof, and of that he puts himfelf upon the Coun-
try 5. and the {aid Rich.likewife. Therefore let a Jury thereof
come before the L. the Q. at Wefl. Wednefiay next afrer 15
Days of Ezfter, who neither, &¢. to recognife, {5¢. becaufe as
well, &¢. the fame Day is given to the Parties aforel. there, |
&c. Afterwards the Procefs thereof was continued between
the Parties aforef of the Plea aforefl. by 2 Jury put between
them in refpite before the faid Lady the Q. at /#gftm. until
Wedne[day next after 8 Days of St. Mich. then next follow-
ing : Unlefs the Juftices of the faid L. the Q. to take Affifes
in the County aforef. afligned,fhall firft upon Friday the izth
Day of Fuly at Hertford in theCounty aforef.by Form of the
Stat. &¢. come for Default of Jurors, &c. At which WWed-
nefday next after 8 Days of St. Mich. before the L. the Q.
at Weltm. came the aforef. R. Hynde by his Attorney aforefl.
&9¢. and the aforef, Juftices of Affifes, before whom,&J¢. fent
here their Record before them had, in thefe Words : ffi Af-
terwards, the Day and Place within contained, before < bo.
Gawdy Knt. one of the Juftices of the L. the Q. of Pleas,be-
fore the L. the Q. her felf to be holden, affigned, and Rob.
Clark, one of the Barons of the faid Lady the Q. of her Ex-
cheq. Juftices of the faid Lady the Q. to take Affifesin the
County of Hertford afligned by Form of the Star. &¢c. came
as well the within named Rich. Hynde, by H. Branwayte
his Attorn. as the within written Wull. Ambrye by his Attor.
within mentioned, and the Jurors of the Jury whereof within’
mention is made, fome of them, that is to fay, Rich. Peni-
Jarher, Th. Glafeock, Fo. Harmer, and Stephen Nebbes came,
and in the faid Jury are {worn. And becaufe the reft of the
Jurors of the faid Jury did not appear, therefore others of
the Standers-by, chofen by the Sheriff at the Requeft of the
faid Rich.Hynde,and by the Command of the Juitices afore-
faid, are of new put, whofe Names to the Panel within
written are filed, according to the Form of the Statute in
fuch Cafe late made and provided; and fome of the Jurors
o a new put, that is o fay, Fdward Vyall, T hom. Cosker,
T hom. T hrowe, Edw. Affer, Fobn Dermer, Will. Tiverton,
Ld. fordan, and RobCarpenter came, who to fay the Truthf
, ~ 0
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of the Matters within contaitied; (together with the Jurors
aforefaid firft impanelled, and {worn,) chofen, tried and
fworn, fay upon their Oath,. that long before the Trefpafs
and Eje&tment of Farm within fuppofed to be.done, one 7.
Borafton was feifed of and in the within written 10 Acred
of Lands with the Appurtenances, called the Upper Part of
a Clofe called Reddings, in Aldenham within written, in

his Demefne as of Fee, and the faid 10 Acres of Lands with-

the Appurtenances held of one Robert Stepnigh Efq; as of
his Manor of Aldenbam in free Socage. And further the
Jurors aforefaid fay upon their Oath, that the aforefaid 775
Borafton had Iffue of his Bodylawfully begotten Humphrey
Boraflor his elder Son, and Henry Borgflon his younger
Son: And the aforefaid Humphrey Borafton kiad 1flue of
his Body lawfully begotten Conftance Borafton; now the
Wife of the within named 7 homas Brand; and the within
named Margarer Wife of the within named Williatn Davies :

And that afterwards Humphrey Borafton died; living the-

faid Thomas Borafton, and that the aforefaid Conftance and
Margaret were and are Daughters and Co heirs of the a-
forefaid Humphrey Borafton. And farther the Jurors afore-
faid fay upon their Oath, that the aforefaid 7o, Borafton
fo of and in the aforefaid 10 Acres of Land with the Ap-
purtenances being feifed as aforefaid, afterwards; that is
to fay, the 12th Day of the Month of Azgu/ in the Year
of our Lord 1559. in the firft Year of the Reign of the faid

Lady the now Queen, made his Teftament and laft Will in -
writing, in ghefe Englifb Words following. Iz the Name of

God Amen, &c. I give unto Thomas Amerie and Amphil-
lis bis Wife, all that my upper Part of my Clofe called Red-
ding, for the Term of eight Years next after my Deceafe, iz

Recompence of one yearly Annuity of 46 s. 8 d. due unto.

the faid Thomas Amerie, upon one Obligation of certain
Years yer during, and wpon furtber Condition that the
Jaid Thomas Amerie fhall bring in the faid Obligation to
my Executors, to be cancelled, and wutterly dlftharged, up-
on this Confideration, before fuch Time as the faid Tho-
mas Amerie fpall make any Entry upon the Premiffes,
and that the fzid Thomas Amerie, neither bis Affigns;
Jball not, during the faid eight Years, fell none of the
Woods, Timber, nor Uderwoods, in, nor upon the Jaid
Upper Part, bur [ball preferve the Woods, Hawrs and
Sprivgs, to the Behoof of the Heir in Remainder, and
ofter the Term of the faid eight Years, the fuid wup-
per Part 1o remain to my Executors, until fuch Time
as Hugh Borafton fall accomplifb bis full Age of rwen-
ty-one Xears, and the mean Profit to be employed by
C

my
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ey Executors towards the Performance of this.my laft Wil
aud Teflam. And when the fuid Hugh cometly unto 21 Years
of Age, then Iwill that be fyall enjoy the [aid upper Pare
10 iz and bis Heirs for ever. Provided always, thay if
‘the f#id Tho. Americ 4o refufe to bring in his Obligation,
o7 to preferve the Woods upen the faid upper Part, them my
Execut. t0 enjoy the Premiffes during the fuid Term of 8
Years, paying the faid Awerie his Aunuity of 468 8 d.
during the faid Term of 8 Years ; as by the Teltament and
Iaft Will aforef amongft other thinps, it more fully appear-
eth : And farther the Jurors aforel fay upon their Oath a-
foref. Thar the aforel. T ho. Barafton fo of the aforefaid 1o
Acres of Land with'the Appurt. being feifed, afterward, that
is to fay, the 14th Day of the aforef Month of Augufl in
the 1t Year of the Reigp of the faid L. the now Q. at A-
desbam aforel. of fuch his Eftate died feiled ; and farther the
Jurors aforefl fay upon their Oath, that the aforefaid Hugh
-Bovafton in the faid Teflam. and laft Will named, was Son
- apd Heir of the {aid Heury Boraflon, and that the faid Hugh
Borafton died before he came to the Age of 21 Years, that
is to {ay, about the Age of 9 Years. Aad farther the Jurots
afore{, fay upen theirQath aforel.that thelntereft of thePre-
mifles aforeflin the faid Teftam. and laft W4ll mention’d and
devifed, as well to the faid 7 homas Amery and Amphiilis
his Wite, as to the Executors of the faid Teftam. before the
Day of the bringing of the- Bill within written ended and
determin’d. And further the Jurors aforell fay ypon their
Oath, that Plulip Borafter was and is Brother and next
Heir of the faid Hwzh Boraflon, by colour whereof the faid
Philipr Boraften, after the aforef. Intereft of the Premiffes to
the faid T ho, Awmery and Aumphillis his Wife, and the Exe-
cutors aforef by the aforef, Teflam. and laft 'Will given and
devifed, was ended and determined,into the aforef. 1o Acres
of Land with the Appurt. as Brother and next Heir of the
 faid Hrgh, entred, and was thereof feifed as the Taw requi-
reth, and being fo thereof feifed, the faid Philip Borafion
-afterwards and before the Time of the Exhibiting of the
Bill aforef] that is to fay, the 20th Day of Fune in the 28th
Year of the Reign of the L. the now Q. demiled, granted,
and to Farm let to the aforeflaid Wildian Ainbirye vow Defen-
dant, the Tenements aforefaid with the Appurtenanges in
which, &¢. to have and to hold to the faid Will, Auzbrye and.
his Affigns, for a whole Year from thence next following to
-be fully compleat and ended, and fo from Year to Year as
leng as both Parties fhould pleafe ; By Virtue of which De-
mife, rhe aforefaid Wik Ambrye into the aforefaid 1o Acres
of Land with the Appurt, entred and was thereof poflefied,
and.fo thereof being potlefled, the aforef, Z'ho, Brand and
, Conflance
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Conftance his Wife, William Davis and Margaret_his Wife, as in
the Right of the faid Conflance and Margaret, afierwards, thatis
to fay, the 9th Day of %Zy__in the 28th Year of the Reign of
the Lady the now Quecn aforefaid, into the aforefaid 10 Acres
“of Land with the Appurtenances in and upon the Pofleffion of
the faid Wiliam Ambeye entred,and were ‘thereof feifed as the
Law requirerh ; and fo thereof being feifed at Aldenbam aforef.
the faid Thomas Brand and Comftance his Wile, Williain Davies
and Margares his Wife, afterwards, that is to fay, the-faid 9th
Day of Faly in the 28th Year aforefaid, by their Tridenture
bearing Date the fame Day and Year, demifed, grantgd, and
1o Farm let, the aforefaid 10 Acres of Land with the Appurre-
nances 10 the aforefaid Rithard Hynde, to have and to hold the
aforefaid 10 Acres of Land with the Appuitenances tinto the
faid Richard Hynde and his Afligns, from the Feaft of Saint Fobn
the Baptift then laft paft, unnl the End and Term of 7 Years
from thence next enfuing, and fully to be compleat and ended ;
by Virtue of which Demife, the fdid Richard Hynde into the a-
forefaid 10 Aecres of Lands with the Appurtenances, the afore-
faid gth Day of Fufy in the 28th Year of the Reigh of the faid
Lady the now Queen aforefaid entred, and.was thereof poffefs
ferd until the aforefaid William Ambrye, afterwards,thar is to fay,
the aforefaid gth Day of Fuly in the 28 Year aforefaid, wich
Force and Arms, &¢c. into the aforefaid 10 Acres of Land
with the Appurtenances, upon the . Pofleffion of the faid Rich.
Hynde, thereof, by the Precept and Command of the aforefaid
Philip Bv;;zj?oh re-entred, and him the faid Richard Hynde fromi
his Pofleflion thercof held out, and yet doth hold our: Buc
whether upon the whole Matter aforefaid, in Form aforcfaid
found, the re-entry of the aforefaid Wikiam Ambrye into the
aforefaid 10 Acres of Land with the Appurtenances, be, or in
' Law ought to be adjudged, a. good or lawful re-entry, the
Jurors aforefaid are utrerly ignorant, and thereof pray the Ad-
vice of the Courr of the-Lady the Queen; And if upon the
whole Matter aforefaid, in Form aforetaid found, it fhall feeni
to the Court of the faid Lady the Queen, that the Re entry
of the aforefaid William Ambrye into the aforefaid 10 Acres of
Land with the Appurtenances, in and npon the Poflefhon of
the faid Richard Hynde, be not nor in Law ought 1o be adjudged
a good and lawful Re-entry ; then the Jurors aforefaid fay
upon their Oach aforefaid, that cthe aforefaid Wikliam Ambrye is
guilty of the Trefpafs and Eje&ment within {pecified, in Man--
‘ner and Form as the aforefaid Richard Hynde within againit him
complaineth, and then they Aflefs the Damages of the faid
Rickard Hynde, by occafion of the Trefpafs and Ejeftment out
of his Farm, befides his Charges and Cofts by him about his
Suit in this behalf expended to 85, and for his Charges and
.Cofts to 305, and 4 4. "Bar if upon the whole Matter aforcfaid,
in Form aforef. found, it fhall feem to the Courrof the L.the Q,
that the re-entry of the aforelaid William Ambrye into'the aforel.

»

10 Acres of Land with the Appurtenances i and upon the Pof- .

feffion of the faid Rickard Hynde bey or -in "Law ‘ouight to be
edjudged 'a good and lawful Re-entry, theén the Jurors aforef.
L ‘ Ca C fay

2
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fay upon their Oath, that the fuid Wil Ambrye is not guilty
of the Trefpals and Eje@ment of the Farm aforefaid, as he
before for himfelf hath alledged : And becaufe the Court of
the Lady the Q. here of giving their Judgment of and up-
cn the Premiffes is not yet advifed, Day thereof is given to
the Parties aforef. in the State that now it is, before the L.
the Q. at Weftm. until Thurfday next aiter 8 Days of Saint
Hillary to hear their Judgment thereof, becaufe the Court
of the L. the Q. here thereof not yet have advifed, &c. At
which Day before the Lady the Q. at Beft#e. come the Par-
ties aforef. by their Attqrnies aforef. and- becaufe the Court
of the Lady the Q, here of giving their Judgm. of and upon
the Premiffes is not yet advifed, further Day thereof is givent
to the Parties aforef. in the State it now is, before the Lady
the Q. at Weftminft. until Wednefiday next after 15 Days of
Eafler, to hear their Judgm. thereof, 9¢. becaufe,&¢. and fo.
from Term to Term, until the Plaint aforefaid was farther
adjourned by another Writ of the faid L. the Q. of common
Adjournment before the Q. until the morrow of Al Souls,
at the Caftle of Hartford in the County of Hariford, at
which Day before the L. the Q. at the Caftle of Hartford
came the Partiesaforef. by their Attorn. aforef And becaufe
the Court of the L.the Q. here of giving their Judgment of
and upon the Premiffes is not yet advifed, Day thereof is
farther given to the Parties aforef. in State as it is now be-
fore the L. the Q. at the Caftle of Hartford, until Tuefday
next after 8 Days of Saint Hillary te hear their Judgment,
&e. becaufe, &c. before which Day the Plaint aforell was
adjourned by a Writ of the L. the Q. by common Adjourn-
ment before the faid L. the Q{umil 8 Days of Saint Hillary
at Weftm. At which Day before the L. the Q. at Weftm:
come the Parties aforef. by their Attornics aforef and be-
eaufe the Court of the L. the Q. here of giving their Judg-
ment of and upon the Premiffes is not yet advifed, Dayis
further given to the Partigs aforef. in State as now, befare
the Lady the Q. at Weftme. until Wednefday next after 15
Days of Fafier, to hear their Judgm. thereof, &c. becaufe,
&c. At which Day before the L. the Q. at Weftm. come.
the Parties aforefaid by their Attornies aforef. Upon which
the Premifles being feen by the Court of the L. the Q. here,
and diligently looked into, and mature Deliberation being
thereof had, becaufe it feemeth to the Court of the faid L.
the Q.here, that the entry of the aforell Will. Ambrye above
, fpecified into the aforef. 10 Acres of Land with the Appurt.
inand upen the Poffeflion of the aforel, Rich. Hynde, wasa
good and lawtul Re-entry ; therefore it is granted that the
aforefaid Riclk. Hyude take nothing by his Bill aforef. but
that he for his falfe Clamour be taken, &¢. and the afore
faid Williain Ambrye go thereof without Day, &¢. '

BoraAsTon’s
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Hill. 29 EliZ. in B. R. ROt. 790, ée, Of contingant

Remainders,

tween Hinde and Ambrye. hient, e,

BErween Richard Hinde, Plaintiff and William Ambrye, » Bultir. 3.

Defendant, in an Ejoftione firme in the King’s Bench, 124. 2Rol.Rep.

of Lands in 4ldenham in the County of Hertford, ona Leafe |23 %7 Cro.

made by Thomas Brand and Conftance his Wife, and Wil- Swinb. 135.

lism Davies and Margaret his Wife, to the Plaintiff for 3cc Taylor and

feven Years. The Defendant pleaded, Noz guilty, and the Cahf: Carter’s

Jury gave a fpecial Verdi& to this Effeft: 7 ho. Boraflon Rep, 18-.

was feifed in Fee of the Lands aforell and held them in So- See Lanc’s

cage, and had 1ffue Humphrey Borafton his elder Son, Hern- Rep. 56-

ryBorafloiz his younger Son; and Humphrey had Iflue the

{aid Comflance, Wife of the faid Brand, and the faid Mar-

garet, Wife of the faid Dawvies; and the faid Henry

Borafton bad 1ffue Hugh. And afterwards the faid Zho-

mas Borafton, Auguft 12. 1559. by his Will in Writing,

devifed the faid Lands in thefe Words, viz, Item, I give

70 Thomas Amery and Amphillis bis Wife, all that my up-

ger Part of my Clofe called Reading, for eight Years uncxt

after my Deceafe.  And that the faid Thomas Amery, nor

bis Affigns, fball, during the faid Tern, fell none of the (2id ! Bu“lf{f-mr»zg-

Waod or Timber in or upon the fuid upper Parr, bur fhail =1 “F 31>

“preferve the Woods to the Ufe and Behalf of the Heir in Re-

wmainder: And after the Term of the faid 8 Years, the (md

upper Part to vemain ro my Exec. until fuch Time as Hugh

Borafton fhall accomplifl bis full Age of 21Years,and the mean
Cs Profits
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Profits to be employed by my Executors towards the Per-

Jormance of this my laft Will and Teftament : And when

‘the fxid Hugh fhall come to bis Age of Twenty-one Years,

then I will be fball enjoy the faid upper Part to bim and

to his Heirs for ever. ) )

“ And afterwards the faid Tho. Borafton, 14 Avgufti anno

1 Eliz. died, and the faid Hrgh died before his full Age of

Twenty-one Years, about the Age of Nine Years. And

that Philip Borafton was Brother and Heir of Hugh Borafton;

and the faid Philip, after the End and Expiration of the

f2id Terms, " that is to, fay, of Thomas Amery and Anphillis.
his Wife, and of the faid Executors,-entred into the Lands,

as Brother and Heir of the faid Hugh Borafton, and demifed
the faid Lands to the faid William Ambrye, &c. by Force.
whereof he was poflfefled, upon whom the faid Leflors of
the Plaintiff; in Right of their faid Wives, entred in the

1aid Lands; Anpd by Indenture, bearing Date the fame Day

and Year mentioned in the Declaration, demifed to the
Plaintiff, grout in the Declaration, by Force whereof he was

poflefled, ’till the Defendant, by the Commandment of the

- Jaid Philip, entered upon him, &c. And whether the. faid

:Entry of the Defendant was lawful or not, was the Doubt
which was referred to the Court. And this Cafe was ar-
gued by the Counfel of the Plaintiff.  And it feemed tp
them, that no Remainder was vefled in the faid Hugh Bora-
Jlon, ’till he attained his Age of Twenty-one Years; and in
the - mean Time, that the Lands did defcend to the
Daughtérs of the elder Son, who are general Heirs to the
Devifor 5 and forafmuch as Haugh. did never accomplifh his
faid Age, for this Caufe the Land never vefied in him,
but remained in the Heirs general; and in Proof that the
Remainder did not veft in Hugh befare his faid Age, they
faid, it appeared by the Words of the Will, that he {hould
not have. it till his f2id Age of Twenty-ond Years. For the
Words are, And when the faid Hugh fbalb accosmplify bis
Jaid Age of Twenty-one Years, thew Iwill be fball enoy the
Jzid upper Pait 10 bine and-ro his Heirs for ever: Se that
it fully appears, that this Devife to Hugh doth depend on
a_ Contingent,” that is to fay, an the Accomplifhment of
Huygh's full Age of Twenty-one Years, and that ought tor
precede before the Remaipder can begin, and whether -
Hugh fhall attain to his Age is fo -incertain, that no Man
can know, but it depends folely on the Prov#dence of God.
And it was faid, If Zhomas Rorafton in this Cafe had made
a Leafe till Hugh attain his full Age, Hugh then being. of the
Age of Nine Years, the Lefiee fhould not have an abfolute
Leafe for Twelve Years: for if Hugh fhould die before bis
full Age, the Leafe woyld be ended, Ruod fuit conceffuna
Ler tocam curiam. ’ ' g o
- I It
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It was alfo Taid, That when a (2) particular Etate {which (<) = Rol. 419-
doth fupport 2 Remainder) may determine before the Re- Ry 1s4
mainder can begin, there the Remainder fhall not prefently
veft, but fhall depend in (%) Contingency : As if one makes () 10 Co. 85,
a Leafe to 7 S. for his Life, and after the Death of 7. Z3. ‘f'.h‘ff?x"f‘s’-
to remain to another in Fee, this Remdinder doth” depend A REp- 215,
in Contingency ; for if 7. 8. dics before 7 2. the par-
ticular Eftate is determined before the Remainder can be- Ge.Lit. 378. -
gin. So and on the fame Reafon it is adjudged, in Colthurft
and Bejufhing’s Cafe, in Plow. Com. where the Cafe in Effeét
is, That a Leafe is made te 4. (¢} for Life, the Remainder (¢) Plow. 22.a.
to B. for Life, and if B. dies before A. that it fhall remain >+ b'L'{ayY:f
to C. for Life, this is a goed Remainder on contingent, if ++ ~*7¢
A forvives B. which Cafe is all ene in Reafon with the
cammon Cale which is ofteri agreed in our Books. A Leafc
is made to one for Life, the Remainder to the right Heirs
of ¥ §. this Remainder is geed upon a (4) Contingent, () Ravm 144.,
that is to fay, if the Leflee for Life furvives 7. S. other- LR b.
wife not.. Se, and for the fame Reafon, if a2 Man having l;"cj_‘;gfgl;_a'
Iffue 2 Son of the Age of Nine Years, makes a Leafe uptil
his Son fhall attain to his full Age, and after he fhall ac-
complifh his fall Age, that it fhall remain over to another
in Fee, nothing vefts (without Queftion prefently) in him
in Remainder, which was granted by the whole Court. And
it was faid by the Plaintiff’s Counfel, That fuch Remainder
is utterly void, and yet may take Effe@: For inafmuch as
the Remainder ought to pafs out of the Leflor prefently,
either to him in Remainder, or to be in Abeyance and
Cuftody of the Law, and a Freehold canoot in fuch Cafe
be in (¢} Abeyance, for this Caafe the Remainder is utterly (¢) Co Lit.
void: As if a (f) Man makes a Leafe to 4. for Twenty- 4 l§r9 Hr-. 7-
one Years, if Z. fhall live/fo long, and after the Death of 3. ;Ll',{hménetx;;_-
that it fhall remain over in Fee, this Remainder is void: So rlow.220."b,
ifa (g) Lealfe for Years be made, the Remainder to the }10-2 436. .
right Heirs of . &. this Remainder is vold, @uod fuit cou- {iow, 557 b
ceffum per totam curiant. ‘ _ s58.2. Dy. 71,
Alfo it was faid, That when a Remainder is limited to gll 43, 199
take Effe& on the-doing of an Act, which At will be the H;Q, ;?3',“52;[‘
Determination of the particular Eftate, yet if the Act de- 1 Co. 150. 2,
pends on a Cafualty and meer Incertainty, whether it will J35 ?;) 3bC,°-‘
ever bappen or not, there alfo the Remainder doth depend [op. g4, 171,
in Contingency, and fhall not prefently veft: Asif (b) A. 252,135,336,
makes a Feoffment to the Ufe of &. till C. come/from 2}'8"1
Rome to England, and after fuch Return from: Rome to (g)) Hob 157"
England, to remain over in Fee, this Remainder doth (A Lit. Rep.
depend in Contingency ; for it is incertain whether C. will 316.
gver return into Brgland or not, which was granted by™
Cs the



\ BorasTox's Cafe. ParTiHL
the whole Court. And fo it was concluded by the Plain-
tiff's Counfel, That for all thefe Caufes Judgment ought to
be given for the Plaintiff. Againft which it was argued by
the Defendant’s Counfel, and they conceived, the Remain-
der vefted in Hugh prefently, by the Death of the Devifor,
and by his Death, without Iffus, the Land did defcend to
Philip his Brother, who leafed to the Defendant. For it was
faid, That in this Cafe, altho’ Hugh died before his full
Age, yet the Intereft and Term of the Executors did not

a) 2Bulft. 128. ceafe 5 ‘and their Reafon was, becaufc in Wills, the (2) In-
{.";”Eai:;f’b tent of the Devifor is to be confidered ; and when he de-
Ficzgib. 10, vileth his Lands to his Executors, *till Hugh his Son fhall
‘w Bulfhrg s, SOME 1O his full Age for Payment of his Debts, and to pex-
Lane 58, > form his Will, it is to be intended he hath computed (2,
{¢) Co Lit.9.b. That the Rrofits to be taken of his Lands by his Executors,
8 g"ft?f e during the Minority of his Son (which was for the Space of
3 C‘,’.‘t 2’;5"; Twelve Years) would {uffice to pay his Debts, and perform
(4) Swinb.135. his Will, and that he did not intend. it {Hould determine by
2 B%‘:ﬂ 12, the Death of his Son; for then the Means which he:had
gi. 1“()3'0.4’1?5 prefcribed to fatisfy his Debts, and perform his Will,
Cro. Jac. 57, would be defeated, and by Confequence- his Debts remain
321, 392 -unfatisfied, and his Will unperformed; and therefore this
Larch g. 73 Cafe of a Devife doth differ from a Leafe or a Grant made.
Bridem 138, in the like Manner. For the Devifor is intended to be ()

31230%11:9!-86- tnops confilii, and therefore the Law will be his Counfel
Car. 53 pas. @nd, according to his Intent appearing inhis Will, will fupply

Swinb.1;3,114 the Defeé of his Words : And therefore, where the Devifor

::kf)(ljrl‘{elplix . faith, (4) Uil fuch Time as Hugh Borafton fball accom-

Bridgm, 138 Pl bis full Age of Twenty-one Years, the Law, which
Goldsb. 134. favours the Performance of. Wills -(according to the Intent

ffﬁ’s?v?;bifg of the Devifor) in Confiruction will make it, Until fuck
o Lit. . w3 Zime as Hugh Borafton Jpould have come to his full Age of

216.b, Bridg. Zwenty-one Years: For ‘when the Devifor by apt Words
138. Goldsb. " 4nd Terms, might have by good Advice made his Will good
334. Cré,Eliz. nd fuffici B . .

305,833, 378, a0d fufficient in Law, according to his true Intent, there,
915. Cio.Car although the Devifor being hindred by Sicknefs, or for

} ;'Cglfl% ﬁr; want of good Advice, makes his Will in a difordered Man-
“¥o1. 555, 600, Dery and in barbarous and unfit Words, the Law in fuch

Godb.280; ~ Cale will reduce his Words, which want Order, into good

2 L‘yol)_-'fif& j:r Order, and Sentence his unfit Words to Werds fufficient in

434. 3Keb. 96. LﬁW: according to his Intent which appears by his own
'IIJMOS-R‘CP-ZQ. Words. As Mich. 32 & 53 Fliz. ifi the King’s Bench, it was
z,ltSmCsp{c;—ym adjudged ‘between (¢) Wellooke and Hewminond in Trefpafs,
Hob. 65! Dyer UPon_Not_ guilty pleaded, thé-Cafe upon fpecial Verdict
%Zi\'lpc]:' g was fuch ; A Copyholder in Fee of Land difcendible in Bo-
1o H. 5. S rough Englifh, having three Sons and one Daughter, devifed
Teitam. 13- his Land to his eldeft San, (f) paying ro his Daughter, and
C;\‘/rt' 226.- {0 each of his other Sons 4075, within two Years after his

ML Death; the Devifor made a Surrender according to the
B8 O.Beal. Cuftom of Fbc Manor, to the Ufe of his Will, and died, the
s ST e

I
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eldeft Son is admitted, and doth not pay the Money within
two Years, the youngett Son, now Plaintiff, entred into thé
Tand; and it was adjudged thar his Eniry was lawful: And
in that Cafe two Points were refolved. .
1. Altho’ the yearly Profits of the Lands for two Years
exceed the Money to be paid to his Sons and Daughter,
yet the eldeft Son had a Fee-fimple ; for the Recompence
-and Confideration, altho’ it benot to the Value of the Land,
in Cafe of 2 Will, doth make it in Conftru&ion a Fee fim-
ple: And in the Books of (2) 4 E. 6. Eftares Br. 78. & (1) Cro. Jae,
29 H. 8. Teflaments 18. 22 Eliz. Dyer 371. (b) no men- 527, 416, -
aion is made of the Value of the Land, no more than in the g‘z:ol“:'g;b-'
Cafe of Bargain and Sale of Land in 4 E. 6. Fftares 78. yet Swinb. 113,
the Fee-fimple of the Ufe fhall pafs. ' Cro. Bl 207,
2. It was refolved, Altho’ in the Cafe of a Will, this ﬁ%é‘i’n‘én?fé
Word (paying) makes a2 Condition; yet in that Cafe the (5) Dyer 37',.'
Law would conftrue this unapt Word (paying) to a Limi-Fl 5. Cro.Jac.
tation, for if it fhould be a Condition, then it would de- 527 ColLitgb.
fecend on the eldeft Son, and then it would be at his Pleafure
whether his Brothers or Sifter fhould be paid or not; ) pee.,. o
and therefore it was adjudged, That in that Cafe the Law 16, Plowd 51y,
would conftrue it for a (¢) Limitation, of which the3 10Co.q1. 2,
youngeft Son in Borough Englifh might take Advantage, gig“f’;c’” I
and to amount to as much as if he had made the Devife of - Ro'l.Re}a.’Z{g,
the Land to his eldeft Son, till he fhall make Default of 425. Cro. Eliz.
Payment, &c¢. and {fo the Doubt in 14 Eliz. Dyer 317. (d) %ﬁfmfﬁ’;”"'
moved by Manawood, is well refolved. Upen which it was Noy s1. Guen
concluded in the Cafe at Bar by the Defendant’s Counfel, {12. Flowd.
That the Executors had a good (¢) Term for Twelve Years, (}“Leer(':f :gg;

which was not determined by the Death of Hugh Borafton 5 i Rol. ;11.
which was granted by the whole Court. And the general (4) Dyer 316.

Rule put by the Counfel of the other Side was well{?gree_d, ‘1)](:‘1 i,lt‘go“‘
That the Remainder ought to commence in Pofleflion, Rep, 85.

when the (f) particular Eftate ends, as well in Wills as in (¢) Cro. Jac. -
Grants, and there cannot be 2 mean Time between them; f}g l%agdé'égg-
but that doth not concern the Cale at Bar, for here inaf 25, b. 130, 2.
much as the Term did not end by the Death of Hrgh134.b.135.b.

, . . . N 138.3. 2 Co.51.
Borafton, the Remainder did begin in Pofieffion (g) at the 13§ 24.b.

End of the Term. And as to the Incertainty, it was faid, 29.a. b. 37, a.
That the Cafe at Bar is no other in Effe&, but that a2 Man Raym. s4.
devifes his Lands to his Executors (for the Payment of his hgg;ﬂ“g%
Debts) il (b) his Son fball or hould bave come 10 bis full pesk. 19
Age (of Twenry-one Years) the Remainder to his Son in Raym. 413,
Fee s for altho’ thefe are Adverbs of Time, awben, &¢. and 1;31?'8‘_3% 2
then, &¢c. yet they do not amount to make any Thing to )pxé 60.%’5 [
precede the fettling of the Remainder, no more than in the (ﬁ) Sty. 204.
common Cafe. (7) A Man leafes Land for Life or Years, E&'i’r 52'
and after the Deceafe of the Leflee, or the Term ended, the (i} 10Co. 85,
Remainder to another, yet it fhall remain prefently ; for Cio. fac. s10.
when thefc Adverbs refertoa Thing, which muft of Neceffity Palm. 141.

happeq,
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happen, thete they make no Contingéncy, and it is certain

that every Man muft die, for Stararum eft homintbus feuel

moriy and every Term will end 3 for Tempus edax verum :
And in the Cafe at Bar, certain it is, that Hugh would or
might have accomplithed his Age of Twenty-one Years,
which are 'in this Cafe of a Will, all one in Conflrultion of
Law. So that thefe Adverbs (Then and When) in our
Cafe, are Demontftrations of the Time, when the Remainder
to Hugh fhall take Effeét in Poffeffion, 2s in the faid Cafes
of a Leale for Life, and Leafe for Years, and not when the
Remainder thall veft s quod fuit conceffum per totam Cu-
riam. And Judgment was given, ‘That the Plaintiff fhould
take nothing by his Bill.

Egerton, the Queen’s Solicitor, Zhomas Forfler, and
others, were of Counfel with the Plaintiff, and Coke and
others with the Defendant ; and note in the Declaration' ft
doth not appear that the Husbands and Wives made the
Leaft to the Plaintiff by Deed ; and no Exception was taken
%0 it.

WALKER's
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‘ § 7 ’ ' W. leafes to H,
ALKER.-f C[ng. for Years, H.
o , affigns his 10~
' tereftto]. S,
Then' W,
brings Debt a-

Pafch. 29 Eliz. ~Berween Walker amd gisth, s
Harris in the King's Bench.
THE Cafe was in Effe&t; Walker leafed certain Lands Moor351.Cra,
to Harris for Years, the Leflee affigned alf his Intereft EL 5 56. 713.
to anather, Walker brought an A&tion of Debt againft Harris {:Ogh"zéf;_""z'
for Rent behind, after the Aflignment, and whether the (a) Co. Lic
Altion were maintaimable or not, was the Queftion. Andit 47 b, 295, .
was objeCted againft the Action, that the Land was Debtax, 3 Rol. Rep. 2y,
and not the Perfon, but in Refpect of the Land; anda Dif- 3% ’[ifo"
ference was taken between a perfonal and a real Contrall, for r. N, B. 1?5.4}{

if a Man lets a Stock of Cattle or other Goeds for Years, 267.b. 4 Co.
94.b. 5 €o.81.

rendring Rent at feveral Days, he fhall not have an Aétion §*° %

of Debr till all the Days be incurred.  So if a Man makes an 10 Co. ugg.b?.
Obligatioa or otber. (4) Contract to pay feveral Sums at {eve- Moori3. 3 Le- -
ral Days, he fhall not have an A&ion of Debt till all the %Lf'zlg'g“fg"“
Days are paft. Butinthe Cafe of 3 Leafe for Years, which Bendl.in Mﬁ:

is a real Contra&, the Leflor fhall have an Altion of Debt ro. O.Bendl.s.
. h pl. 8. N. Bendi.

after every Day, as appears by 15 E. 3. 8 2 E. 4. 11. whic S pl. 65. Cro
roves that the, Leﬂ‘ge is not charged in refpe of any per- El 113,575,
onal Contradt, but inrefpelt of the Realty. And therefore, 807. Cro. Jac.
when the Leflce afligns over all his Interef}, all the Realty, iZ‘; S’féoﬁ“'
which always follaws the Land, is gone. Alfo, if a Man 107, 108,

e ) i a i Leon. 13.
fells Goods for Money to be paid at feveral Days, in fuch 6‘”2%"4;'%1“

Cafe, although the Goods be taken by ene wha hath Right 67 Br. Adtion
before the Pay, yet the Seller fhall have an A&ion of Debt fur le Cafe in
inrefpect of the Contralt: Butif a Man makes a Leafe for fine.2 Init.395.
Years rendring Rent, if before the Day incurred the. Lands Z’b)b‘g’ﬂ; 3132 .
be (1) evited by Title Paramount, the Leffor fhall not 310, 10 Co.
have an AQion of Debt in refpedt of the Contralt, becaufe 128.2a.2. Dy.
itis a rcal Contra&, and follows the Eftate of the Land, {361\?1&552

and the Reat iflucs out of the Land, and the Perfon is n}?t 2 Roll. 235.
the
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See 1 Salk.81, the Debtor but in refpe&t of the Land; for if the Leffee granti
82. over all his Intereft, the Leffor may have an Ation of Debt
againft the Aflignee, with whom there was no Contraél by
Deed. But foralmuch as the Rent iffues out of Land, ‘the
Aflignee who hath the Land, and is privy in Eftate, is Debt-
(4)Co.Lit. or in refpe€t to the Land : So if a (2) Man leafes three
148.3. Dy.5. Acres, rendring Rent, and the Leflor oufts the Leflee of one
?},fém_ Etiz. Acre, he fhall have an Action of Debt for no Part 5 (%) but
703. Mo. 114. if the Leflor recovers Part in an Aétion of Wafle, or enters
1Rol-235.  jnto Part for a Forfeiture, or by Surrender, or by fpecial
2Inft. 5% Condition for- Entry into- Part 5 or if Part of the Land be
evi&ted by Title Paramount ; in all thefe Cafes the Rent re-
ferved on the Leafe for Years, which is a Rent-Service;
fhall be apportioned. FErgo, the Contraét follows the Land,
for otherwife the Leflor might in all- thofe Cafes have an
A&ion cf Debt for the whole Rent in refpeét of the Con-
tra&, as he fhall have on a Sale of Goods ; for which Mat-
1¢) Fitz. Det.  terfee (¢) 20 H.6.25. a.(d) 9 E. 4. 1.2. 21 F. 4. 29. 2. b.
42. Br. Obliga- wwhich Book is to be intended of a lawful Entry, as for a
;’:)“ningrenﬁ' Forfeiture, or by Surrender, and not of a tortious Entry,
Br. Condition 4 H.7.6. 7 E. 6. Tit. Apportionment, Br. 26. »5 H. 8. 36.
207- 13 H.8. 30 H.8. Apportionment, Br.y.3 H. 7. 17. And fo
(B‘{‘) 9Acpg;),lf-,f)'n_ all the Books are well reconciled. Soit appears, that altho’in
ment 7. Br.Bar. every Leafe for Years there is a Contrat between the Lef
39. Co. Lit.  forand Leflee, yet-that Contract is annexed to an Eftate, and
143 b. follows the Land. So on the other Side, if the Leffor grants
over his Reverf. now the Contr. runneth with the Eftate, and
therefore the Grantor fhall not have any Ation of Debt for
Rent due after his Affignment, but the Grantee fhall have
) it, for the Privity of the Contralt follows the Eftate of the
{;g, ;i;’l‘g{’ji’_ Land, and is not annexed to the Perfon, but in refpet of
Kel. ;0. pl. 5. . the Eftate: As where there be divers (¢) Parceners of an
Advowfon, the eldeft hath Prerogative to make the firft Pre-
gf ) Br: Quare fentment 5 butitis not in refpeét of her Perfon only, but asit
BT'?;: alEvefg; is annexed to her Eftate. Foras (f) 5 H. 5.10. 2. it is agreed,
29. Ficz. Pre- her Husband, who is Tenant by the Courtefy, fhall have it:
fe“l"}“;‘“l Ef S0 if one Coparcener hath a Rent granted her for (g) Owel-
§ioLic 166 ty of Partition, fhe may diftrain for it of common Right,
186.b.F. N. B, without any Words of Diftrefls ; and fo fhall her Grantee’
(3:;{0 ‘“éf‘{é";g for it was not annexed to hér Perfon only, but to the Eftate
2 Inft. 364,365, a1{0, as it is held in 21 H. 6. 11. So the Grantee of a Reverf.’
(g) Lit. Sett. and the Lord by Efcheat fhall have an A&ion of Debt for the
;g;—-go' Lit. Rent, as it is held in (5) 5 H. 7. 18. 5. for the Contr. is indi-
(4) Firz. Der, dent to the Eftate: And it was (7) faid, That it was held by
101, Br. Det. - 8ir Ro. Catlin, late Chief Juftice, that the Leffee fhall not be
%0\',6“" o0 charged for Rent due after the Aflignment. But on great
(k)1 Syd. 266, Deliberation and Conference with others, it was adjudged by
Moor351.  Wray, L. C.J. Sit Tho. Gawdie, and the whole Court of K.'s
f‘é?a‘r’]d‘l’-; B. That the (k) Action would lie (after fuch Aflignment).
Cr. El 713, And firlt for the appeehending of the true Reafon of this
Cro. Jac. 523. 4 , Calfe,
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Cafe,"and 6f all the other Cafes, which have been urged on
the other Side, (for the Lawalways, and in-all Cafes, is confo-
nant to itfelf) It s to be known, that as to the Matter now in-
Queft. there arc three Manner of (#) Privities, 7L Privity in (4) Lit. Sc&.
Refpet of Eftate only, Privity in Refpeét of Contr. only, and 454 0 'é‘f'
Privity in Refpect of Eftate and Contr. togethers Privity of 12, b VR
Eftate only; as if the Leflor grants over his (5) Reverfion 8 Co. 42. b.
(or if the Reverfion efcheat) between the Grantee (or the EJIOHLLS 32. 2
Lotd by Efchear) and the Leffec is privy in Eftate only, fo be- 5 [ng. ?‘,’é *
tween the Leffor and the Affignee of the Leflee, for no Contt., (4) Cro, Car.
was made between them. Privity of Contra& only is per- 8+
fonal Privity, and extends only to the Perfon of the Leffor
and to the Perfon of the Leflee, as in the Cafe at Bar, when
(c) the Leflee afligned over his Intereft, notwithftanding his (v) Cro. Car.
Aflignment the Privity of Contraét remained between them, ***
although the Privity of Eftate be removed by the A& of the
Leflee himfelf ;5 and the Reafon thereof is,
Firft, Becaufe the Leflee himfelf fhall not prevent by his
own A& fuch Remedy which the Leffor hath againft him by
hi: own Contraét, but when the Leflor grants over his (4) () Lir. Se&t.
Reverfion, there, againft his own Grant, he cannot: have *2% aC"'L"'
Remedy, becaufe he hath granted the Reverfion to another, Q. ihe late;
to which the Rent is incident. il Stat,
Secondly, The Leflfee may grant the Term to a poor Man,
who fhall no: be able to manure the Land, and who will,
for Need or for Malice, fuffer the Land to lie frefh, and then
the Leflor will be without Remedy either by Diftrefs or by
A&ion of Debt, which would be inconvenient, and in Effeét
concern every Mans; (for, for the moft part, every Man is
a Leflor or 2 Leflee) and for thefe two Reafons, all the Cafes'
of Entry by Wrong, Eviétion, Sufpenfion and Apportion-
ment of Rent are anfwered: For in fuch Cafes either it is
the Actof the Leflor himfelf, or the A& of a Stranger; and
in none of the faid Cafes the fole A& of the Leflee himfelf
fhali prevent the Leffor of his Remedy, and introduce fuch
Inconveniencies, as hath been faid. /
The third Privity is of Contra& and Eftate together, as
between the Leflor and the Leffee himfelf ; And W#7ay, Ch.
Juft. and Sir Tho. Gawdy faid, That as he who is a Baflard
born hath no Coufin, fo every Cafe imports Sufpicion of its Skin. 610,
Legitimarion, unlefs 1t bas another Cafe which fall be as
a Coufin-German, to fupport and prove it And therefore it
was agteed by the whole Court, that if there be Lord and
Tenant,and the Tenant makesa Feoffment in Fee,inthis Cafe
betwixt them for the {¢) Arrearages due as well before the (¢).2 Rol. Rep,
Feoffment as after, till Notice, &ec. it is only Privity as to ;‘;Z‘ Cro. Jac.
Avowry, and not any Privity in Eftate or in Tenure, which =™
Priv. fhall not go with the Eftate, and yet it is more in the
Realty than the Cafe at Bar; 2 fortiori in the Cafe at Bar,
when the Leffee affigns his Int. yet Privity of Contr. between 7)oy, cyr.
the Leflor and Leflee, as to the Aéion of (f) Debt remains, 222
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(2) 2Inft. 500, And at the Com, Law, before the Stat. of (a) Quia emptores:
501. 4H.6.20 4oprappam, if the Tenant made a Feoffment in Fee to hold of
the Chief Lord, the Feoffee could not by any Tender that he

could make, compel the Lord to avow on him, bqt the Lord

always might avow on the Feoffor, asappears in 33 L. 3.

Avowry 255. For by his own At he cannot change the

Avowey of his Lord ;5 which is a fironger Cafe than the Cafe

at Bar: And in the fame Cale, if the Lord granted over his
Seigniory, or if the Feoffor died, there the Privity, as to

Avowry, is deftroyed 5 for it is perfonal, and holds only be-

(6) 2 Sand. 131, tWEED the Lord himfelf and the Feoffee himfelf: So; if
182, after the Affignment of the Leafe, the Leflor grants over his
(c) Yelv. 103. Reverfion, the Grantee fhall not bave an Aétion of Debt
§§Y~I'5é;f)"l‘a‘cg’ againlt the Leflce, for the Privity of Contratt, as to the
519, 2R ol Rep, Ation of (%) Debt, holds only betwixt the Leffor himfelf
131. Palm. 116, and the Leflee himfeif: So in fuch Cafe, if the Leflee dies,
2;,;'(:’2“] 3+ the Leflor fhall not have an Action of Debt againft his (¢)
268. a. Lic.  Executors; for the Privity confifls only between the Leflor
Sett.454. Polt. and the Leffee. See for the Cafe of Avowry, Litt. Chap.
?; &r Bl 169 Releafes 106, (d) 107. 4 E. 3. 22. 2 E. 4.6. 34 H. 6.46. 374,
() Co.Liv. > 6.33.1E. 4.28. 24 H.8. Dy. 4. ()29 H.8.it. Avow. Brau.
54-2:316.a.  So if Tenant in(f) Dower, or Ten. by the Curtefy, grants
BER ZIC{(SI over their Eftate, yet the Privity of Aftion remains between
Abr 828 1o, the (g) Heir and them, and he fhall have an A&ion of Wafte
3. 16. 2. b.F, againft them for Wafte committed after the Aflignment: But
grf‘éfe 58“' if -the Heir grants over the Reverfion, then the Privity of
Fitz., w'a%fc' the Ation is deflroyed, and the Grantee cannot have any-
122. 2Inft. 301. Ation of Wafte, but only againft the Aflignee ; for between
B H\}'\/t.[;eg.GaG. them is Privity in Eftate, and between the Grantee and the
Reg. 72.2. Tenant in Dower, or Tenant by the Curtefly, is no privity
(g) Co.Lit 54.at all.-See F. N. B. 56. f- Temp. E.1.Wafte 122. 18 E. 3. .
:-RZ:]“f:‘\'birOI- 30 E.3.16.36 or 38 E.3.23. 11H.4.18. And it wasagreed,
g28. F. N. 3. / that if the Leflor enters for Condit. broken, or if the Leflee
$6. 1. furrenders to the Leffor, now the Eftate and Term is deter-
(”():g"ﬂ- if ‘2 mined, and yet the Leflor fhall have an 4&ion of Debt for
B N,'B‘*_%'u;, h. the (b) Arrearages due before the Condition broken, or the
122.2. Br. Ar- Surrender made, as it appears by F. N. 8. 120. 30 E. 3.7,
pomEee ., 6 H.3. 3.5, F. N.B.122. (againft the Book of 32 E. 3. Bar.
0. Br. Renr ~ 262. whichis not Law) and that in Refpect of the Contralt
15. Kelw. 153. between the Leffor and the Leflee. Note, Reader, So greet
?ﬁ)ﬁé bg-“ was the Authority and Gonfequence of this Judgment, that
Cr. Bl 355, after this Time, not only the Point adjudged hath been al-
556,633, Poph ways affirmed, but alfo ail the Differences in this Cafe taken
e ?o,t,ﬁli: by #ray, Ch. J. and the Court have been adjudged, as you
245 Ungleand maylearn by the Cafesfollowing #i/.56. Eliz. in the K.’s B.Ror.
g;loveB‘Hur.I 4z0. between (1) Ungle and Glover it was adjudg’d, That if the
G, | o Leflee for Ys.affignsover hisInt, and theLetlor byDecdinden&.
4 an
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aad enrolled according to the Stat. bargains and fells the Re- Poph. 137.
ver{. to another, thar the Bargainee fhall not have an A&tion
of Debe againft the -Leflee, for there is no Privity betwixt Dyer 4. b. Cro.
them. But it was unanimoufly agreed by Pophame. Ch. Juft, EL 328.
Clench, Gawdy and Feuner Jufkices, that after the Afignm.
the Leflor himfelf might have an Afion of Debt againft Overton and
the Leflee for Rent due after the Aflignm. Tyin, 37 Fliz. ghals Cafe.
inthe K.’s Bench,Ro#.1043- between (#) Overton and Sydball ; Sand. 30r.
two Points were refolv'd by Popham C. J. and the wole Court. (#) Poph. 120,
- -1. That if the Exccutor of a Leflee for Years afligns over f,l%“]d' 120.
his lnteredt, that an A&tion of Debt doth not lie againft him s;é,gi;;mg_
for Rent due after the Affigpment. 3 ' Swinb 329.

. £. If the Leffee for Years affigns .over his Intereft, and (C(r) ng"?z'a’
dies, the Executor fhall not be charged for Rent due after Cron Car 5%,
‘his Death ; for, by the Death of the Leflee, the perfonal 2 Sand. 304
Privity of Contracl, as to the Aftion of Debt in both ize‘}‘f"km%
Cafes, was determined. Aod Mich. 4088 41 Eliz. between 6, s?y.oj;;‘
(D) George Broime Elq; Pl. and Hore Def, the Cale, in effe& Godb.27;.
wasfuch : 4. Jeafed to C. 3 Acres of Land for Years rendring P"gm'&‘ 17.
Rent, the faid C. aflign’d all his Eftate in one Acre to ano- Brome ond”
ther, A. fuffer'd a com. Recov’ry to the Ufe of B.in Fee, who Horne’s Cafe.

- brought an Aétion of Debt sgainft the firft Leflee,and it was (Gl’gd%"zf:'-@?-
adjudg'd by Pophawmz, C. J. and the whole Court, that the /7
Adtion did lie; for in as much as the Leflee had aflign’d
his Intereft but in Part, and remain'd poflefs'd of the Re-
fidue, that not only the Leflor, but alfo his Affignee, or
he who claimeth under him fhall have an A&ion of (¢) {¢) Cro. Cax.

- Debt for the whole Rent againft the Leffee, for there was ***
not Privity of Contraét only, but alfo Privity'in Eftate and
Contralt together ; and therefore the A&ion in this Cafe
fhall go with the Eftate ; as at Com. Law, if before the Stat.
of (4) Luia emprores terrarum the Ten. had made a Feoff- (4)Dyer 4.0l 4.
ment in Fee of Part of the Tenancy, there was not any j_lléffb 32"0&
Apportionment, but the Lord, or his Grantee, fhould avow 505
on the Feoffor for as much as he remained Tensant in
Refpet of the Refidue: But if he had made a Feoffment
of the whole, then the Grantee of the Lord fhould not avow
on him, as it hath been faid before : See 22 Aff. 52. 24 H. 8.

4. b. 32 H.8. Br. Accepr.for this Matter. And Popham C.J.
in this Cafe faid, That in Cafe when Rent referv’d on a
Leafe for Years fhall be (¢) apportioned, if in an A&ion of (¢)2 Int. sos.
‘Debt the Leflor demands more quam opertet 5 yet on Nibil 1 Brownl. 186,
debet the Leflor fhall recover as much as fhall be apportion’d éR{,’éi??-‘SYd-
and affefled by the Jury, and fhall be barred for the Refidue. Marrow I;:d'
And Pafeh. 41 Eliz. Rot. 2485.in the Com. Pleas, (f) Samuel Turpin’s Cafe.
Marrow brought an Action of Debt againft Fr. Turpin, and ) Moor 6co.
W. Turpin, Adminift’ of Geo. Turpin, and declar'd on a De- ; Bulgyr, ,52_?'
mife made by the Pl. by Deed indent’ of certain Land to the Cro. El 715.
Intcftate for Years rendring Rent,and for Rent behind after i‘g‘fh;gg'w‘-
the Death of the Inteftate, the Action was brought; The 509, 210. o
Defendants pleaded, T'hat before the Rent behind, one
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(4):Bultr.151, of the Defendants had () affigned all bis Intereft to 7 fomas
1o *ROLReD Boorde, of which Affignment the Plaintiff had Notice,
and accepted the Rent by the Hands of the Affignee, due’
at 2 Day after the Aflignment, and before the Day on which
the Rent was due which is now demanded, upon which the
Plaintiff did demur. And it was adjudg’d againft the Plain-
tiff, becaufe the Privity of the Contra&t, as to the A&ion of
Debt, was determined by the Death of the Leffee; and
{5) 1Jones23s. therefore, after Affignment made by the (4) Adminiftrs-’
Cre. Car. 188 tor, Debt did not lie againft the Adminiftrator for Rent
due after the Affignment, according to the Judgment given
(¢) Anteaz4.2. in (¢) Owerton and Sydball’s Cafe before.
Alfo it was faid, if the Leflee affigns over his Term, the
Leflor may. charge the Leflee or his Affignee at his Eleétion;
(43Bulftr.152, and therefore if the Leflor (#) accepts the Rent of the Af-
153, Uro. Car. fignee, he hath determined his Eleétion, and fhall not have
334152nd.2400. 0§ @ion againft the Leflee afterwards for Rent due after
(£)Co.Lit. 269. the Affignment, no more than if the (¢) Lord once accepts
gél’of’fei 65.b. the Rent of the Feoffee, he fhall not avow on the Feoffor :
¢6.9.6C0. 53 And by thefe Judgments and Refolutions you will the bet-
- ter underftand your Books ; betwixt which grima facie
feems to be fome Diverfity of Opinions. Vide 44 E.5.5. &
44 Af]. 18. 9 H. 6. 52. by Paflon, which agree with the
Judgment of Sir Chriftopher Wray. See 8 Fliz. Dyer 247,
and the Quere there made, is now well refolv’d.

BUTLER’S
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BUTLER and BAKER'S Cafe. 5025
i6o, &c.
Fitzg. 231,

Mich. 33 & 34 Eliz.
In the I(?ﬂg’s Bénch.

IN an Ation of Trefpafs brouglit by Fobn Butler againit f""ﬁ‘ég{: ¢
T homas Baker and T homas Delves Defendants, for a Moor 254',,“ ’
Trefpafs in Patcel of the Manoi of 7'hoby, in the County of Goldsb. 8s.
Effex, and Not guilty pleided, the Jury gave a fpecial Ver- fGLé%“'827 b
di¢t to this Effeét 5 William Barners feifed of the Manorof g, 4. 6. Co.
Hynto in the County of Gloucefter, had Hlue William his Lic. i11. b.
eldeft Son, T homas and Leoriard Barners s and that William

the Son, married Elizgberh Eden ; and dfrerwards 2 & 3

Phil. & Mar. William, the Fdther, in Confideration of the

faid Marriage, and for a Jointure for the faid Elizabeth,

did enfcoff of the faid Manor of Hynton, Robert Rockefter,

Knt. and others, to the Ufe of the faid #uliain the Son,

and Elizabeth his Wife, and the Heirs of their two Bo-

dies begotten; and afterwards William, the Father, died;

whereby the Réverfion of Hynton defcended to Williaie

the Son ; and that William the Son was alfo feifed of the

Manor of 7 hoby, (whereof the Place in which is Parcel)

and of certain Lands in Fobling in the County of Effex in,

Fee, and had Wlue 7 homas and Grifild, now the Wife of

Biaker, one of the Defendants ; and afterwards William the

Son, by his laft Will in Writing devifed, that Elizaberh his

Wife fhould have and hold' during her Life the Manor of

T Joby, in Confideration of her Jointure and Dower in all

his other Manors and Lands ; provided always, that if the

faid Elizabeth fhould take herfelf to any formetr Jointure

of any Lands of Wliam the Son, that then the faid Will

of the Manor of Tholy, as to the faid Elisaberh, thould

be void : And after the Death of the faid Elizabeth, the

faid Manor of Zhoby fhould remain to 7 hoims his Son,

end to the Heirs Males of his Body ; the Remainder

to the Heirs Males of the Body of the faid Willian the

Son 3 the Remainder to 7 bomas his Brother for Life; the
Remainder to his eldeft Son, ixju) Tail, &¢, the Remainder
‘ to
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to Leonard Barners, and to the Heirs Mzles of his Body 3
the Remainder to Richard Barners in Tail; the Remainder
to the Right Heirs of William Barners the on.* And that
William the Son fo as aforefaid feifed of all the Premiffes,
died thereof feifed ; and that the Manors of 7 hoby and Hyn- -
torr were held of the -Queén iz Capite by Knights. Servieg,
and that after the Déath of Willidns the Son, his Wife Jgy

', Word iu Pais did wave her Eftate in Hynton, and agreed to

the Manorof 7 hoby, and entred into it 5 and that the Manor
of Hynton and the Lands in Fobbing were 4n entire third
Part of all the Lands and Tenements whereof Willianz the'
Son died feifed. And that ZT/omas the Son of Williawm the
Son, and 7 homé4s the Son of the Fatlier, were dead without -
1flue, by which Zeonard entred into the Manor of 7 hoby, and
teck to Wife Mary Gedgesyand died ; Anthany bis Son aflign-
ed the faid Manor of Z'hoby to the {aid Mary for her Dower,

“now_the Wife of Burler the Plaintiff. . And. that 7 hemas
- Delves,- one of the Defendants, by the Command of Baker,

the other of the Defendants, entred, €¢.”And if the Entry
of the faid Delves were lawdul, is the Doubt ; and the Cafe
in Bffe& is fuch : William feifed of T boby and Fobbing, and
William and Elizaberh his Wife {feifed of Hynton, to thém
and to the Heirs of their two Bodies begotten, by Eftate
made to them, during the Coverture, for the Jointure of the
Wife; the Reverfion to Williame in Pee 5 T hoby amoynting to
the Value of two Parts, and Fobbing and Hyuton to a full
thitd Part.. Thoby and Hynton are held in Capite ; William

by his Will devifed in Writing 7°hoby to. his Wife for her

Life, -on Condition that the fhould. not take her former

» Joinwre, with divers Remainders over, and died ; the

(#)352 H.8 cap.
1.34 H. 8. cap.
5. 12 Car. 2
cap.24. Co.Lit.
76 a.b.

(5) Poph. 83,
Moor 254

Wife i Pais refuled her former Jointure in Hynzon. If the
Will.be good for the whole of Z%eby, or but for Part. And
two-Queftions were moved in this Cafe : 1. If the Refifal
222 Paus fhould deveft the Eftate-Tail-which was vefted in
the Wife 2 2, Admitting the Refufal 7z Pais fhould deveft
it, if the Refufal fhould have fuch Relation that "the Will
fhould be good for the whole. Manor-of Z70by by the Sta-
tutes of (2) 32 €5 34 H. 8. or fhoyld be void for.Part 7 And .
this Cafe was argued in the King’s Bench by Fgerton, ‘the
Queen’s Solicitpr, and T homas. Buckley.-for the Plaint. and
by Popham, the Queen’s Attor. and Cake-for the Def.> And
afterwards Mich. 33 €9 34 Eliz. thé-Cafe was argued by the
Court. () and Fenner and Clepch argued for the Plaint. aid

"Wray C. J. and Gawdy for the Defend. And afterwards, the

fame Term, the Cafe was argued by the Counfel: on both
Sides jn the Excheq. Chamb; hefore all the Juftices of Engl.

and Wray Ch, Julk. told me, that 4yderfor Ch. Juft. of the

Gommon Pleas, and AManwoed Chief Baron did agree with
him: And afterwards J/77y Ch, Jufl. the laft Day of Eafter
Tema



Part Tl Butrer and: Ba ke s Cafe. 28

Term 34 Flizg. died, who was £ moft Reverend. Judge, of
~profound and judicial Knowledge, accompanied. with 2 rea-
dy and fingular‘Capacity, grave and fenﬁg}e Elocation, and
- continual and admirable Patience ; and 8jr Fo. Pophbam, the
- %een’s late ‘Attorney- General, did fucceed him: And af-
« terwards, in Michzelmds Term 34 &5 35:Eliz. Siv Roger
-, Menwood Chief Baron died,who was alfo a Reverénd Judge
-of great and excellent Knowledge. in the Law, and-ac-
‘companied with. a ready Invention and good -Elacytion 5
“-and Sir Williarn Périgm Knt. late one-ot the Juflices of
the Cotimon' Pleas, fucceeded him. And afierward¢ the
- Cafe was “oftentimes argued, as well in the Eichequer-
“Chamber as dt-Serjeants Inn, befote all the Jultices of Eng-
- land and Barons of the Exchequer; and after many Con-
- ferences: between, themfelves, ?’udgment was order’d to be
- ehtred ! for the Defendant; which was done in the King’s
Bench ictordingly ;.and in this Cale divers Points were re-
folved. = T
Pirf, That at the Common Law, if Lands be giveri to
- H#sband ‘and Wife in Tail, or'in Fee, and the Husband
“dies, there the Wife cannot deveft the Frechold out of "her
by any verbal Waver or Difagreement in'Pagis. As if before
“any Entry’ made by her, fhe faith that {hé vtterly waves
" and difagrees to the [2id Eftate, and will never take or ac-
cept thereof ; yet the Freehold remains io her, and flie may
"enter when fhe pleafes : So if before her Entry,.the reciting
her Eftate, had {aid by Word iz Pais that fhe doth-affent
~and agree to the faid Eftate, or Words rantamount, yet fhe
“might afterwards wave it in a Coutt of Record 5 for-2 vetbal
" Affent and Agtreement iz Pais, as it was held by divers in
“fiich Cafe, is not of any Effe@ in Law ; for the Law doth
* more refpedt an A& without Words, than Wards witheut an
A& ; and therefore if-fhe enters into .the Land and takes
“the Profits, altho’fhe faith nothing, it is a good ‘Agree- .
“ment in Eaw, for the Taw doth refpeét Déeds 5. but Words
" without an A& are not in this Cafe regarded in Law, “4s it
'is adjudg’d in M. 14 E. 1 Avowry 232, That- if 2 Man
‘ takes a Diftrefs for one Thing, yet when he comes info a
- rCaurt of Record, he may avow for what Thing he pleafes ;
. " q multo fortiori when a Frechold is vefted in him it cafinot Doph.go 15 Ad:
"be develled by bareWords 72 Pais ; and therewith agrees 1y pi.3 4Co.5.0.
" E.3.6.83 17 4[] where the Husb. aliened his Land, and tpok
"back an Eftate to him and his Wife in Tail, the Husb. died,
the Lord of whom the Land was held, by Knights Service,
,"fuflpo:ﬁng the Husb. died fole feifed, by Word afligned Dower .
to the Wife, whi¢h fhe accepted ; yet it was adjudg’d fhat © -
this Refulal of the Eftate of Inheritance and-'Accepr:incef;’ '
: ‘ - Da i Coef .
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- of her Dower in Pais fhould not deveft the Freehold out of
13 R 2 Joint- her, Alfo in13-R.2. Foint-tenaicy, the Cafe was,a Charter
‘;23”‘3‘9[," - of Feoffment was made to four, and Seifin was deliverd.to
P-*=%3% Three in the Name of all 3 and after the Seifin was given,
the Pourth came and {aw the Deed,. and faid by Word thsr

he would have nothing in the Land nor agree. to the Degd,

but difagree ; and it was adjudg’d that this Difagreement by

Word iz Pas fhould not develt the Freehold out of him.

And Thorpein 35 E, 3.tit. Difslaimer faith, that in fuch Cafe

the Tenancy doth remain iz rototill Difegreement ine Court

of Record. Apother Reafon was alledged, That a Free-

hold fhould not fo eafily be devefted by bare Word iz Pais,

_to the End that the Tenant to the Precipe fhould be the

better known : But as an A& iz, Pais may amount to an
Agreement, fo an Aétiz Pais may amount to a Difagreem,

but that is always of one and the fameThing : As if Lord and

Tenant be, and the Tenant by Deed doth-enfeoff the Lord

and a Stranger, and makes Livery to the Stranger in the

Name of ‘both ; in this Cafe, if the Lord, by Word, dif-

agree to the Eftdte, it is nothing worth 5 and on the other

Side, if he enters into the Land generally, and takes the

Profits, this A& will amount to an Agreement to the Feoff-

ment ; but if he entess into the Land, and diftrains for his

Seigniory, this A& amounts to a Difagreement to the Feoff-

ment; and will deveft the Freehold out of him 5 and there-

t£)3 Leom 372. With agrees 10 E.4. 12. (5) by all the Juftices: And yet in
Br. extinguifh- fome Cafe a Claim by Word will dire¢t an Entry to be an
ment 33. Agreement to one Eftate, and a Difagreement to another.
As if Lands be given to Husband and Wife in Tail; and

{93218  after the Stat. of (¢) 32 H. 8. the (4) Husband aliens the
fngzy%‘r o Land to the Ufe of him and his Heirs, and afterwards de-
Pz 4_3(;;'7,_}, vifes it to his' Wife for Life, and dies, the Wife enters,
1Co.87.b.  ¢laiming by Word the Eftate for Lifc; this is a good Dil-
So Lt 3572 agreement to the Eftate of Inheritance, and 2 good Agree-
Jac 492 " ment to the Eftate for Life ;and therewith agrees 18 Eliz.
‘1Brownl. 150, Dyer 351. b, for there is not any Doubt of the Tenant to
ialig;) p 98+; the Precipe, and the A& and the Words wark together.
gpw“’ggge'?_g&Bm if the Wife, befcre her Entry, agrees by Word to
' onc Eflate, and difagrees to the other, it is nothing worth ;
But if 4. makes an Obligation to 2. and delivers it to C. to

the Ufe of B. this is the Deed of 4. prefently : But if C.

offers it to B. there B. may refufe it iu pais, and thereby the

Obligation will lofe its Foree, (but perhaps in fuch Cale 4.
¢e)sCo.110.b.in an_Adltion brought on this Obligation cannot plead
CrBliz 54,627 50n eft fullum, (¢) becaufe it was once his Deed ;) and
aleon 1o 1 I-therewith agrees Hill, 1 Fliz. Rot. 442, in Tawe's (f)

oét pl. 260, - R h

a6, Cafe, reported by Serjeant Berdices, atd by the Lord
(f) N.Benl.7s, Dyer, Hill. 1. Eliz. 167. The fame Law of a Gift of
.%uo'zhm‘ 145 Goods_and Chatrels, if the Deed be deliver'd to the Ufe
(2 [S*j',c, 49. 2, of the Donee, (g) the Goods and Chattels ure in the Dence
. prefently
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Prefently, before Notice or Agreement ; but the Donee may
make Refufal iz Pais,and by that the Property and Intereft
will be devefted, and fuch Difagreement need not to be in,
“a Court of Record. Note, Reader, By this Refolution you
will not be drawn to Error by certain Opinions deliver’d by
the Way, without Premeditation, in 7 E. 4. 7. 2. 4. & 19.
b. 8E. 4.29.4. 8H.7.13. (a)39H.6.44.0. and other (4)Fitz. Re-
Books obiter. AIB“R;{ WAhe
. Secondly, It was refolv’d, that tho’ the Eftate is created by py. agreem.
Limitation of Ufe, by Limitation made after the Stat. of 27 3. Br.Faits So.
H. 8. which Statute hath transferred the Ufe into Poffef-’
fion, for' fo is the ufual Pleading de ofibus in poffeffioncne’
tyansferendis, and altho’ an (&) Ufe might have been waved (2) 6 Co. 34,
by Word in Pais before the faid Srat. yer now the Statute * €0 53+ b
doth incorporate the Ufe and Poffeffion of the Larnd, and
‘hath coupled them’ together with an indiffoluble Conjunc-
sion, and therefore no more than an Eftate created by Feoff-
ment, Gift, or Grant can be waved iz Psis, no more can
fuch Eftate created by Limitation of Ufe; which, Matter,
on thefe Words of the faid A&, (in fuch Mauner, Form,
and Condition) is well and at large explain’d and refolv’d /LMZ,[;
in (¢) Dillon and Frein’s Cafe, and in (4) Corler’s Cafe : (¢)iCoiz0%e.
And therefore it was refolv’d in this Cafe at Bar, the Re- P°Ph-7<;~“‘°d-
fifal i (e) Pais to have the Manor of Hymon, and the 3;’%'_16“ i Lent.
Entry and Agreement to the Manor of Z/0ly was a good (4) 1 Co. 83.b,
Agreement to one, and a Refufal to the other,and thereby 34, 85- Moor
the Inheritance was develted, and that by Force of thegof\’nfl”,‘w
Statute of 27 H. 8. cap. 1o. verfus finems, concerning Join- (¢) yoph. $8.
tures of Wives ; by which it is provided, 7 /az if any IWife MO}(&“ZH-
Joall have any Manors, &c. unto ber given, or affured, af-° b &4
ter Marriage, for Terme of ber Life, &c. that then fuch
‘Wife over-living hér Hushand, pall and way at ber Li-
Lertv, after the Death of lber fnid Husband, refufe ro
bave, and take the Lands, &c. and to have, demand, and
take ber Dower 5 any Thing in"this A ro the contrary
notwithflanding. By which Words, it was unarimoufly a-
_greed by all the Juftices and Barons of the Exchequer, that
“the Wife might refufe (f) her Jointure iz Pais, and be en- (f) + Co. 3.2,
"dow'd by Confent iz Pais, or by Writ of Dower. And [lowd g96~ b..

therewith agrees (g) Whorewood’s Cafe, 58 H. 8, ﬂyeré‘j'}')'iycer' %si.b;
610" S ' ‘
s - j

’ pl. 31. Poftea
" The third Point, and the great Doubt of the Cafe was on 7-/?'8- bi,‘ .
a Branch of the Stat, of (b} 3485 35 £ 8. of Wills, by which (%S0 Tt 76-
it is enadted, Thatthe A&t of 32 H.8. of Wills, Skall be ex- 75.b. 76. a.b.
tended, expoynded, and taken, as hereafter enfuerh, that is to 1 Sideif. 56.
{ay, “ That the King Ihall have and take for his full third
“ Part of all fuch’ Manors, Lands, &c. whereunto he is or
. fhall be entitded by the faid former ‘A&, and by this
"% prefent A, fuch Manors, Lands and Terements, as fhall

3 “ty

1
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¢ by any Means defcend, or.come by Delcent, as gvellﬁof_
“.Eftate of Inheritance in Fee-tajl as Fee-fimple, of in Fee-
“ tajl-only, &c. immediately after the Death of the fame
* Devifor or Owner thereof. And that the Will, &e. thall
“ ftand good and effetual in the Law,-albeit the fame Will,
¢ §9¢.. be had and made of all his Fee-fimple Lands, &¢. or

. * of the more Part thereof’ And if in this Cafe the Refufal
. of Hynron hath fuch Relation or Operation in Law, that-
‘now on the Matter,” Hynton and Fobbirg do defcend imme-

diately after the Death of the Devifor 2 And it was firongly
objected, that now on the Matter Hynton and Fobbing do
defcend immediately after the Death of the Devifor, within

..the Intention and Meaning of the faid Branch of the A& of

(2) Poph. %9.
1 Ander{. 350.
1 Leon. 204,
1 Co. 85. b,
3 Co. 20, b,

34 & 35 H. 8. and that for divers Reafons and Caufes.

1. Bécaufe this Cafe doth confift on (2) Conftru&ion of
an. A& of Parliament, and of a Will or Teftament, beth
which are always conftrued and expounded accerding to
the Intent and Meaning of the Partics thereto, and not by,
any firiét or firained Confirultion. Ly

2. ‘This Refufal fhall have fuch Relation and Operation
in Law, that now, on the Matter Hynronz immediately de-
{cends, and pow ab initio the Husband was fole feifed of the
Manor of Hynton. And mapy Cales were put on the gene-
-ral Ground of Relations. But I will report thefe, only, which

I conceive to be moft material. 1t was faid, that of a Joine

M 1 Andert,
550,

Eftate a Woman fhall not be endow’d: But if (#) Landsbe

" given to Husband and Wife, and the Heirs of the Husband,,

- or the Heirs of their two Bodies, or to their Heirs, and

afterwards the Hustand dies; now-if fhe will wave and,

" defufe the Joint Eftate, the Wife may bring her Writ of

Dower, and theteby, in Judgment of Law, the Husband-
fhall be faid fole feifed #d initio ; for otherwife the Wife:

_cannot be endowed, and yet in Truth the Husband and Wife
" were Joint-tenants during all the Coverture ; but now the

() 3Leon272.
Poltea 28. b,
Yerklzg, b.
fect. 352,

’

(.‘3’) COLEnt.
710, B 120

1 Ander, 220,
370, Sav, 109.
2. Leon. zo4.

Lang 7.

Refuful fhall have fuch Relation, that in Judgment of Law.
the Husband was 4k iuitio fole feifed : And therewith agrees
the Book in (¢; 11 F. 3. tit. Dower 63. where the Cafe was,

-Lord and Tenant of a Houfe held by Homage and;105. Rent,.
‘the Tenant enfeoffed . the Lord granted the Seigniory to,

Husband and Wife in Tail, B~ attormed, the Husband diedy,
the Seigniory furvived to the Wife, and fhe brought a Writ

~of Dower, in Bar.of which the Lord pleaded. Acceptamce

of Homage, by which it was admitted, that the Writ of,
Dower did lic. In an Afton of Wafte brought by Rob. (4)
T hetford againft Zudrew Thetford, Pafeh. 28 Eliz. Rot.122.
in the Com. Pleas, the Plainiff counted that 7. 4. gave to
Fobn Thetford ana Tlomafin his Wife, and to- the Heirs of
their Bodies, (whofe Heir the Plaintiff is) and thar Fobr and
Thenafin, 5 & 4 Phil, & M. made a Demife to the Defr

. - for

~
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for 21 Years, and that the Donees were dead, and that the
Plaintiff was Heir in Tail, and that the Defenddnt had done -
Wafte : "The Defendant pleaded guod Pr&diP Fobamies 8
T hoeafing nop dimifer’, ¢, on_which they were at Iffues
The Jury found, that the'faid Pobn and Thomafin, by theit,
Deed indented, made the Leafe to the Defend. for 21 Years,
ut fupra, and thag Fobn died, and afier his Death 7 hoincfin
entred and difagreed to the faid Leafe ; and whether the
Iffue was found for the Plaintiff, for as much as it was found
that both made the Leafe, as the Plaintiffhad counted, which
was the Point of the Iflue; or whether it was found for the
Defendant by Matter ex oft fatlo, thatis to fay, by thé
Difagreement of the Wife, was the Quetiion. o

‘And after great Confideration, and many Arguments at
the Bar and Bench, the Juftices of the Common Pleas gave
Judgment for the Defendant ;5 for now by the Difagreement
of the Wife, in Judgment of Law if was the Leafc of the
Husband only; and yet in Truth, during thé Life of the
Husband, it was the Leafe of both, as it appears by 7 H. 4.
13, in Waft. 3 H.6. 53., '\a‘) in Wrft. 22 H,6.24. () But (5)B Leafery.
mow. by the Difagreement tubfequent, and by Relation and's: Br. Baron
Operation of Law, it was ab int10 the Leafe of the Husband %’ngeﬁym’f‘g‘
only 5 for if it 45 injtio had not been the Eeale of the Hul- Fify, Siatte 36,
Band only, the Iffue had been found for the Plaintiff; And Br. Wafle 120
the Cafe of Whorewood 33H.8. Dy. 61. b.was {trongly urged, gf) e’:"gfa A
where the Cafe was, That W. Wivreawood, the King’s lage Pofiea 2{;?5; )
Attorney General, being feifed of the Inheritance of Lands
of the Value of 630/ in which the Wife was 2 Joint/54c
Purchafor with her Husband' of 6c 4 by his latt Will in °
Writing declared, That his Wife fhould have, during her
Life, the third Part of 2ll his Lands and Tenements, with
the {aid Lands which fhe had in Jointure, the faid Part to -
be afligned by his Executors, and died ; the Wife refufed
her Jointure,and demanded a third Part of the whole Land,
that is to fay, 120/ asa Legacy, and Sol. per Auin. as a
third Part of the Refidue, for her Dower: And it was order-
ed and decreed in the Court of Wards, that The fhould have
her Legacy, feil. the third Part of the whole; by which it
appears, that the Refufal of the Wife fhould have Relation
&b initio to_make the Hasband, fole feifed of the whole, or.
otherwife the faid Devife could not extend to that whergot .
the was before jpintly feifed. And fo in the Cafe at Bar, the T
Refyfal of the Wife hath fuch Relation dnd Operition in
Law, that now on the Matter the Husband was 4b iniris fole
{eifed of the Manor of Hynton, and by Confequence the fame
doth defcend after the Death of the Husband ; and fo the
Devife of the whole Manor of 7400y good and effeftual in
Law; for now it is tantamount as if the Ufc had been limi
ted only to William, and to his Heirs on the Body of Eliza-
beth begotten 5 and where the Stetute of 34 H. S, fpeaks of
T T T

/
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a Defcent immediately cfter the Deceafe, &e. that is true
for now upon the Matter the Manor of Hynton defcended
immediately ; for now the Impediment; that is to fay, the
Eftate of the Wife, is remov’d ab initios and yet it was faid,
that this Word {(immediately) fhould not have fuch a frict
Conftruélion, that it ought to be made iz igfo articulo tem-
fori:, but would be fatisfy’d if it be made in convenient
Timé: Asin 18 E. 4. 22. a Man is bound to make au Obli:
gation immediately, yet he fhall have convenient Time to
make it: But it was anfwer'd and Refolv’d, That the faid
Refufal in the Cafe at Bar, fhould not have fuch Relation
or Operation in Law, that the Devife fhould be good for
the whole Manor of 7/oby, and that for two general Caufes:
" 1. Upon the.Reafon of the Com. Law, and 2. upon the
Statutes of 32 & 34 H. 8.. As to the firiv it was refolvd,

Finch’s Law. That Relation is a' Fi€tion of Law, (not) to make a Nullity of

5. - a Thing ap initio, (to a cerrain Intent) which 722 rei verirare
had Eflence, and the rather for Neceflity, uz res mnagis valeas
‘guam percat: And therefore in the faid Cafe of Dower in

(a)Antears.b. (4) 11 E. 3. t0 this Intent, thatthe Wife fhould have Dower;

3 Leon! 272, which it is not pofiible for her to have, unlefs her Refufal

i;'k 20 {elt. fhould have Relation ab izitio; for this Caufe, and for Ne-

= ceflity, the Law will make a Nullity of ir5 but as to any
other callateral Intent, the Law will not make any Nullity

thercof 5 as if a Man makes a Gift in Tail to Husband and

Wife, and afterward grants the Reverfion of the Landsand

Tenements which the Husband and Wife hold in Tail, and

afterwards the Husband dics, and the Wife to have her

Dower, waves and difagrees to the Eftate-tail; now, as to

her, there is 2 Nullity of the Eftate a2 7u2:¢/0 5 and to fuch

Intent the Law f{cigns that the Eftate was made only to

the Husband : but as to the Grant of the Reverfion, which

is a collateral Aét, the Refufal thall'not have any fuch Re-

Jation, for fhe may be endowed altho’ that Aét ftand,  and

fo no Neceflity ; and therefore, without Neceflity, @z res

magis valear, the Law will not feign any Nullity ; but in

Deftrultion of alawful Eftate vefted, the Law will never

make any Fiétion.” So in the Cafe at Bar, for the Manor

of Hyuzon only, the Law will make fuch 2 Fi€ion ; bur for

" the Manor of Theby, which is a collateral Thing, no fuch

{5) Godb. 317. Fiction fhall bé made ; for (&) reiario eft filtio juris, & eft
o iatentq of niniiz, and that was the firft Reafon. And as ta
f"ps) Antea 27.2.{¢) }llﬂaormvoo(fs Cafe, it was faid, that the Decree was made
g3 by Agreement, as it appears by the faid Cafe ; and the Scope

HYeroL.pl 31 of the Cafe was, that fge would have the third Part as a LI;-

gacy, and her Dower alfo ; and, by Agreement, fhe took

Compofition for the whole : And it doth not appear by the

faid Cufe, whether the Wife were Joint Purchafor for Tife,

sn Tall, cr in Fee, nor whether any Part of the Land
were held iz Cagire, or by Knights-Service, '

R ’ * o The
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The fecond Redfon was, that Relations in many Cafes
Thall help A&s in Law, as in the Cafe of (#) Dower, &c. but (2) Co. Lit
dhall never help Aéts of the Parties; that is to fay, tomake 1523
void Aés of the Parties good, by Relation, or Fiétion of?gf“;.‘,{‘f;,w'w
Law; and therefore if a Man enfeoffs an Infant, or a Feme 206.
covert, and afterwards gives or grants or devifes the Landy
or any other Thing out of the Land to another, and after-
wards the Infant or the Husband difagrees, that without
Queflion fhall have Relation between the Parties ab inirio,
to this Intent, that the Infant or Husband fhall not be
charged in Damages, or receive any Prejudice 5 but as to the
void Grant or Devife of the Party, it fhall never make the
void Grant, Gift, or Devife, good. Alfo if one demifes
Land to one by Deed for Life, the Remainder to the King
in Fee, and the King grants the Remainder over in Fee,
and afterwards the Deed is enrolled ; in this Cafe the (&) (6) Fitz. Feoff.
Enrolment fhall have Relation for Neceflity, and uz res zza- Jis's 20d
gis valeat, that the Remainder quafi ab initio fhall pafs by p]owé, 1 b
Fiction of Law 5 for otherwife it would never pafgg and ' H. 7. 31 a.
therefore, to this Intent only, it fhall have Relation: Buf Mgg;,’g’g
to make the Patent (which was void ar the Time of the Godb. 7.718'.
Grant) good, it fhall have no Relation. So if a Difleifor 2 And. 161,
makes a Feoffment in Pee by Deed to 4. and B. and makes B"‘.’f}‘{’gﬁ,‘;“
Livery to A. in the Name of both, and afterwards 4. dies, ;;'9’ 400.
in this Cafe 3. to difcharge himf{elf of Damages, may refufe r. Jac. 52,53,
ir, as hath been faid, and it fhall have Relation a4 inirio 3%
as to difcharge him of Damages; but to make any Leafe,  '® 75
Gift, or Grant, or Devife, or any other A& of the Party
goad, it fhall not have Relation,
- And it was faid, That as Relations fhall extend only to
the fame Thing, and to one and the fame Intent, fo they
fhall extend only between the fame Parties, and fhall never
be ftrain’d to the Prejudice of a (¢) third Perfon who is not (¢) Co. Lit,
Party, or privy to the faid A& And therefore if a Man &oa
makes a Feoffment of a Manor by Deed, or (4) without 7, Roife sy,
Deed, and loang Time after the Livery the Tenants attorn to 20 H.é.7. 2.
the Feoffee, in this Cafe the Attornment for Neceffity, and
ut res magis valeat, fhall have Relation by Fiétion of Law
to pafs ab uitio, for otherwife they can never pafs. And if
they fhould not pafs (¢) ab initio by a Fition of Law, they (¢) Co, Lit
would not be Parcel of the Manor according to the Intent 3i0.b.
and Purpofe of the Feoffment, if they fhould pafs at feveral
Times: Buc yet this Reldtion fhall not (f) charge the /sy c6 Lic.
Tenants for the Arrearages in the mean Time: So ifji0 b
Feoffee, upon Condition, grants a Rent-Charge out of the
Land, and afterwards the Grantee brings a Writ of Annui-
ty, now 4b initio it was an Annuity between the Grantor
and Grantee ; but as to the Feoffor, who by the Grant
was entitled to enter for the Condition broken, it Ihallhnor

ave
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have:any Relation to his Prejudice. So it is qdjgdgfdi, .in
(a) 30 E. 3. 13. in a Dum fuit infra &taterm againfy
Richard Spelw, the Ténant faid, that his Father wag
feiled, and died feifed, and “pray’d his Age; the Demandant

_Counter-pleaded the Age, becaufe his Father and he him-
{felf were jointly enfeoffed, and to the Heirs of the Father:

And it was adjudg’d, that he fhould not have his Age; for
altho’ this Refufal fhould have Relation ‘as to himfelf, yet,

. as to the Demandant, who is.a Stranger, it fhould not have

Relation to delay his. Ation,, when’in Truth he had' the
Freehold by Purci’a‘.fé.ﬂ\ Further, it was faid, That no Re-

- lation fhall make that tortious which was lawful; for, as'it

hath been faid; Relations are Fictions in Law, which will
never do Wrong: Upon all which Matter it was concluded,
That this Refulal Thould have Relation only as to the Manot
of Hynton, and.not as to the Manor of 7 holy, and to the In:
tent only that the Wife fhould not be prejudic’d for any
'Thing concerning the Manor of- Hyzron 5 and this Relation

. doth not prejudice the Heir, who is a third Petfon, upen

N

(5) Polkea 34.0.
4 Co. 61.b.
6 Co. 76. a.
Poflea 32. a,

whom,. by the Death of the Devifor, Part of the Manor of
Thoby did defcepd 5 and it will not_deveft ¢hat which the
Law by Delcent had lawfully veffed by-the Death of the
Devifor in the Manor of 70y : But as the Will took Effeét
at the Time of his Death, it fhall remain; for (2). oimne
Teftamentum morte gonfummaram eft 5 and the Refufal of
the Wife, as to the Manor of Hyzton, cannot make the De-
vile as to the third Part of the Manor of Z /oby good, which
was void when the Devife took Effect, feil. at the Time, of
the Death of the Devilor. . . A
Note, Reader, Not only in this Cafe of Relatiop, which
is_a.Fiction of Law, but alfo in all other Fictions of Law,
they. are to certain. Refpedts and Purpofes, and extend only
to certain Perfons. . As the Law fuppofes, that the'Vouchee
is Tenant of the Land, whéreas in Truth he is not, but that

- is as.to the Demandant himfelf, and ¢p enable him to do all

{¢) Hob. 222,
1 Co. 87 b.

8 Co.151. b,
Lir, Seét. 401,
10 Co. 48. b.
Co. Lit. 265. b.
9H.7.26. 4,
7E.4. 13.b.

2 Roll’s Rep.

323,

(4) Co. Lit.
269. a.

Hob. 337.

2 Roll’s Rep.
322, 417, 429.
Godb.313,314.
10 Co. 48. b.

1 Jones 73.

Things as to the Demandant, and which the Demandant may
do. to him ; and therefore a Fine levied by the Vouchee to
the Demandant, or 2 Fine or Releale from the Demandant
tothe (¢) Vouchee, is good; but,2 Fing levied by the Vouchee
ta a.Stranger, or a Releafe made to him by a Stranger is void,
and therewith agrees 3 F.4. 13. . So if the t enant, hanging
a Preacipe againlt him, makes a Feoffment as tothe Deman-
dant, the Law doth fuppofe him Fenant of the Land, and
he fhall plead all Pleas which the Tenant of the Land may
plead; but iz rei weritate the Feoffee is Tenant of the Land
as to all Strangers: So, if (4) Donee in Tail makes a Feoff-
ment in Fee, in rei veritare the Donce hath weque jus in
re, meque jus ad rem, and. yet the Donor may extinguifh
or diminifh his Rent by Releafe or Confirmation made to
him; as it is agreed ‘14 H. 4.38.4. 5. 1 H. 5. Grants 43

in
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in all which Cafes,: and other the like,-the Law will meveer
make any Fiftion, but.for Neceflity, and.in Aveidance of a,
Mifchief; for if the Vouchee fbouid not be Tenant as to the
Demandant, or that the Tenant after the Feofment {houid
not be, as to the Demandant,, Tenant of the Land,-the De-
mandant in the one Cale and. the other could never have

the Effe&t of  his Suit, but would be for.ever-delayel 5 And: i

in the latter Cale, motwithftanding: the Feoffment, the. Do-
nee {hall remain-Tenant as to him, and of Neceflity he {hall

30°

() avow for his Rent upon him,. for he cannot avow upon (a) Hob. 337.

the, Difcontinuee, for then upon his own fhewing,the Re-.

Co. Lit. 269, a,

verfion, to which the Rent is incident, would be. ~devei~led;%§'§:‘:;“”:68"_

out of him by the Feoffment, and by Conlequence he. can- 2. 48E. 3.8.b,

not maintain_his Ayowry for the Rent; and thercfore for
Neceflity he fhall avow upen the Donee ;.and his Feoffmen,
which is his own A&, and by which wreng is domgy fhall’

not-avail bim ta bar the Donor of his Rent, for a Man fhell Co- Lit. 76. 2.

never take Benefit of his own Wrong, and that is {as to this =

Point) as it fcems to me the better Opinion of the Books.,
As to the Statutes of 32: & 54 H. 8. it was refolved, That
after the Statuteof 27 H, 8. and before the Statute of 32 H..
8. the Manor of 7/0by was not devifeable ; and becaufe the
faid Will. Barners the Devifor had not followed the Power.
and Authority (which the Statute of 32 H. 8. and the Sta-
tuse of 34 H. 8. which explains it) gave him, it was refolved,
That the Will was void for Part of the Manor of 7 haly..
And that was collefted on four Parts of the faid Alks, the
Effeét of which I have abridged asfollows.  ,
The firft Branch of the A% of 34 H. 8.

78.a.

“ 1. Thatall and every Perfon, having a fole Eftate in Fee- The firft

< fimple of any Manors holden in chief, &c. fhall have full
“ and free Liberty, Power and Authority, to give or difpofe,
“ by his laft Will in Writing, as mach as in him of Right,
¢ as much of, &c¢. as fhall amount to the full and clear year-
¢ ly Value of two Parts in three Parts to be divided.

‘ T he fecond Bramch.

ranch of the

Al 34 H. 8.

“ 2. The fame Divifion te be fet out by the Devifor, The fecond

* Qwner, or in Default thereof, by Commiffion to be grant-
# ed out of "the Court of Wards. :
The third Branch,

Branch.

“ 3. And that the King fhail take for his foll third Part,lThe third
% fuch Manors, &6. of Eftate of Inheritance; as well in Feg- Branch.

“ Tail as in Fee fimple, as fhall defcend, or come by Defcent, .
* &c. immediately after the Death of fuch Devifor. :
T ke fonrth Brawch.

“ 4. And in Cafe the Manors, &¢. which fhall imme- The fourth

* diately after his Death defcend, &¢. fhall not extend to the B

¢ Value ofa full 5d Past, the K. maytake,&5¢. to make up, &e.
Andonthefe foar Parts it was concluded for divers norable -
o : Reafons,

ranch.
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Reafons, that the Devifor had not Power to devife" the
whole Manor of Zhoky by Force of the faid Statutes:
And to this Purpofe four Reafons were colle€ted on the faid
ﬁrﬁ Bl'ahCh. ‘ :
L Firft, on this Word {(baving) s'and therefore if it be asked,
Rep. Q. A.108. Duis poteft legare? The Makers of the A& anfwer, Eery
122, 133, &e. Perfon baving Manors, &c. {o that itis not faid every Per-
Jon generally, but every Perfon having, &c. And thisWord
(having) imports two Things, f¢7/. Ownerfhip, and Time of
Ownerdhip; for he ought to have the Land at the Time of
the making of his Will, and the Statute gives fuch Perfon
baving &c. Authoritytodevife two Parts of his Lands which
he hath, and more he cannot devife, for his Authority doth
not extend to more :  And in our Cafe the Deviforhad not the
Matior of Hinton, for he and his Wife were Joint-tenants of
it during the Coverture, between whom are no Moieties:
fo that he and his Wife had it, but he himfelf bhad it not;
and he is not Owner thereof, nor is it to be accounted any
of his Lands: And every Devifor ought to be a Perfiis
baving, &c. at the Time of the making his Will within
the Purview of this A&. This appears 4 & 5 Phil. & M.
(£) 10 Co. 83. Dyer 158, A Man (2) feifed in Fee of Land of Socage Te-
gi ?g’e%‘égo‘ nure affured it to his Wife in Jointure, 47210 32 H.8. and-
76.2. 2Brownl. eight Years after, in 2 E. 6. he purchafed Lands in Fee,
‘105.Co. Lit. held 1n Capite, in Knight's Service, and of two Parts there-
782, of made his Will, and died, his Heir within Age; and it
was refolved, That the Queen fhould not have any Part of
the Jointure of the Wife, and that by Force of thefe Words-
in the A& of Explanation of 34 H.8. and Faving no Lands
boiden by Knight's Service, becaule he was not @ Perfon
baving any Lands held of the King by Knight’s Service 71
Capite, at the Time of the Jointure made. It was refolved
on the fame Reafon, in the Court of Wards, and in 77iuit.
Carnre’s Cafe. 29 Fliz. (b) Carre’s Cafe was refolved by the Chief Juftices
(z“l)zg}‘ﬁ?' ’;é‘f'. Wray: and Anderfon, on conference with divers other Juflices,
Godbfgog;425. and the Cafe was fuch: King E. 6. by his Letters Patents,
416. 2 Brownl. granted the Manor of Congresbury to G. Owen, in Fee-Farm,
1o5. to held of the Manor of Faft Greenwich in Socage 3 and
rendring the annual Rent of 95 L per Ann. And afterwards,
Queen Mary, inthe firft Year of her Reign, granted divers,
Manors, which came to the Crown by the Atrainder of Afar-
garet Countels of Salishury, and allo 54 L. per Ann. Parcel
of- the faid Rent of 95 /. to Francis Earl of Huntington,’
and Katharéine his Wife, and to the Heirs Males of the Body
of the faid Katharine, the Rew’r to Winifred Haftings, in
Tail, tohold in Socage; the Reverfion of the Fee being in the
Crown: And aftewards King Philip and Queen Mary reci-
ting the faid Grantmade by the fame Queen, as to the faid
Rent, granted the Reverfion of the faid Rent to the
$uid Earl of Hunrington and Katharine his Wife, and to the

Heirs
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» Heirs of the faid Katharine, to hold in chief by the 20th Co. Lit. 374
Parts of 2 Knight's Fee; and afterwards G. Owenbeing feized
of the Manor of Congresbury, purchafed the faid Rent of
541 per Aun. by which it was extint; and - afterwards G.
Over died feized of the faid Manor, and it defcended to
Richard his Son in Fee, who by his Will in Writing de-
vifed it to divers Perfons for Payment of his Debts, and
died, hi§ Heir of full Age ; and although the faid Rent
was extinét between the Parties, yet it was faid that in
Confideration of Law, it was in being as to the King, for
the Benefit of his Tenure: As in 26 Aff. there the King was
fcized of the Honour of (#) Pikering, and granted the Bai- (4)26 Afl. 6o..
liwick thereof in Fee, rendring Rentyand afterwards grant- y oo 72, *5.
ed the Honour over to another, and afterwards the Baily Incidencss1.
forfeited his Office of Bailiwick,. whereof the Patentee took Br. Farcurs 35.
, Advantage, whereby it was utterly void : But as to the King
for the Prefervation of the Rent, it had Continuance :
11 A 3.(b) a Mefnalty defcends to the Tenant paravail; gb%'éoﬂ' 7-12.
and although it be extind, yet the Lord Paramount fhall B;. Defeent 67,
have the Ward. 31 E, 3. (c) rir. Affets, a Rent extint fhall Br. Gard. 123,
be Aflets, 10 E. 3. Mortmain 17. 38 AfJ. 17. (4) F. N. B. (.:}fgtls Edé-
223. A Rent extiné by Releafe to an Abbot, is Mortmain 3 Li 37, b. -
yet it was refolved, and fo decreed, That the Devife was (@) F.N.B223.
good for all the Land in Refpeét of this Word (baving) ; for J7 Co38.a
Richard Owen was nota Perfon baving the Rent at the Time Vide infra,
of the making of his Will, but he was a Perfon having the
Manor, and therefore he might devife it; and forafmuch as
it was held in Socage, the Devife was good 2z rorg; and
that was the Reafon of the Lord Dyer in Brer’s Cale, Plow.
(¢) Coms. 'That the Devife there in the principal Cafe, was (e)‘Plo)w. 344.b.
not good, becaufe the Devifor had not the Land at the Time ;] "g;‘cA' 1225
of the Devife, and grounded his Reafon on this Word (ha- '
ving). And Wray Chief Juftice, in his Argument (which
was the laft Argum. that ever he made) held that this Word
{having) imports, Thatthe Devifor ought to have the Land, Rep Q. A. 106.
~ either at the Time of the making of his Will, or at the
' Publication thereof, which amounts in Law to a making.
And that the Statute of 34 H. 8. which is but an A%l of
(f) Explanation of the A& of 32 H.8. thould not be con- (/)8 Co.163.b.
{}rued Ey any frained Senfe againft the Letter of the A& ; ¢ Can3e b
for if any Expofition fhould be made againft the dire& Let-
ter of the Expofition made by Parliament, there would be
_no end of expounding ; and therefore he faid he had not
fcen any Cafe adjudged, that the A& of 34 hath been inter- .
preted againft the (g) Letter by other Conftru€tion than (g) Poft 34. b..
the makers of the A¢t have made; and therefore he fid, '° ©° 83 2
That if 2 Man (/) hath Lands held iz Capize of the yearly (%) Dy. 366. pL
Value of 20/, and Land in Socage of the ygarly Value of 1 ho 1,381 Reb.gp.
2 that
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-that'he may ‘devife alt the Land held i Capste, for that is
Twrithin the exprefs Words of the A&, and therefore. hie de-

- nied’the Opinion of the Juflicés of the Common Pleas con-

() Dyer 366. -eeived ex-improvifo, inz1 Fliz. (4) Dyer 366.
pl. 38 ¢

1 K)cb'. 97.

€

‘Note Reader, The Reafon of fuch Opinion (asT- con-
_ceive) was becaufe if the Devife fhould be good.for all the
- Land-held in Capire, the King, as it feems prima facie, would

“in fuch Cafe have neitherWardfhip, nor Primer Seifm, be-

catffe the Heir had not any Eand held 72 €aprré, whereof he

| “could ‘fue Livery, for only the Land in Socige:defcénded to

“ him." “And therefore the Judges there faid; 'That if the De-
vife fhould be good for all the Land held #» €apire, the Sta-
“tutes of -32°& 34 H: 8.-would be fruftrated and defrauded.

(b): lc"‘Co; 80.- But as I conceive,. the Opinion of (4) Wray, Chief Juftice,

s83.a.7

{¢)Swink 23

(1) 4 Co. 4. 2.
5 Co. 68.a.
Plow. 343.b.

* - is ‘good Law; foralthough the Devife be good for all the

‘Lands held i Capite, yet the Queen fhall have Warthip
»or Primer Seifin, as the Cafe requires,” by Force of the Sa-
- vings of the faid"A&s: Forif in fuch Cafes'the Tenant by
A& ¢éxecuted had-conveyed all the Land held iz Capire, to
- the Ufe of his Wife, or for the Preferment of any - of his
- Children, or for Payment of his Debts, in this Cafe the
Heir fhall fue Livery for one-Acre of Land heid iz Capire,
and yet none of the Land held iz Capire defcended to the
-Heir: And fo it was refolved and decreed in the Court of
~Watds, in (¢) Calthrop’s Cafe, 20 Eliz, B '
" - And he faid; That m'roT‘hin,%s are requifite to the-Perfec-
tion of a Will by which-Land fhall pafs ; that'is to fay; (4)
- the Writing, and that is Zuitinm 5 and the Death of the De-
-vifor, -and that is fuis vel confummatio 5 and he faid, That

Jonk. Cent.115. oh o iigium ought to be plennm & perfeGium, or otherwife

Allen 54

Skin. 72.

g3

-it js worth nought': 'And therefore if one commands another
“to make his W}'ll,‘and"tbei-eby to devife /7. Acreto 7. 8. and
‘his’ Heirs, and B, Acre to 7 N. and his Heirs, and he
‘wtites the Devife to"# S. in the Life of the Devifor, and
-before the other iy writtep, the Devifor dies, yet it is 2 good
‘Will to 7 8. But if he commands one to make his Will,
~and to devife J7. Acre’ to 7.'S. and his'Heirs, upon‘Condi-
‘tion, and he writes the Devife to % §. and his Heirs, and
“before he ‘writes the Condition, the Devifor Dies; this De-
“vife i§void ; for in the one Cafe the Devifes are feveral'and
diftin®, and in fuch Cafe the Devife to 7. §. is full 'and per-
“e&t 5 but in the latter Cafe the Devife'is not full, but maim-
“ed and imperfedt,” for the whole Devife as to 7 . was not
“fully pit in'Writing, dnd fo inirium infuch Cafenon fuir plen’

- 80" it-was refolved in the Cafe at Rar, That neither the
Beginning nor the End of the Will was fall or perfééts
For at'the Time of the Writing of ir, and at the Tire of
thé¢ Death of. the Devifor, he }%ad not Power in refpeét of
‘the joint Eftave in Hynron to difpofe of all the Manor of fZ"/zﬁllyl;

I : whic
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which amonnted to ‘the Value of twd Parts of the- whé’ylé', )
(2) & omne Teftamentitm morze corfummarnum eff, and be- (s) Antsa 19,
caufe by the Death of the Devifor Hynron furvived to the b S0t [
‘Wife, part of T heby prefently by the Death of the Devifor 5 Co. 764,
defcendedto the Heir 5 and-as the Devife in this Cafe took
Effe& by the Death of the Devifor, {o it fhall continuey,
" Thefecond Reafon out of the firft Branch was on the 2.
‘Word (fole) 5 for the Teftator ought to have a fole Eftate,
as well in the Lapnd which he léaves to defcend to the Heir,
as'in the Land which he devifes : But in the €afe at Bor,
the Devifor neither at the Time of the making of his Will, .
nor at the Time of his Death, -had any fole Effaté in the
‘Manor of Hymten, which he did intend fhould defcend ta
his Heif, but he'had a' joint Eftate in Tail with his Wife,
and the Wife bad not any Power to difagree during the -~
Coverture'; ‘but her Time of Difagreement came after the *~
Death of her Husband, as it is held 19 Eliz.Zger {h) (6) Dyer 338.
.358. fo that withour Queftion the Devifor had not a fole P‘,""g' ?‘L bit.
Eftate in ‘the Manor of Hywton, neither at the Time of*f_'?g}'_ - T heen
making of his Will, nor at the Time of his Death ; dnd
+ therefore ‘the Devifor had Power by the A&, to devife but
two Parts of the Refidue, " that Is to fay, ‘whereof he was

fole feifed, either ar ‘the Tinic of the making of his Will,
or at leaft of his Death, = ' ‘ :
. The_third Reafon on the ‘firft Branch was upon théfe 3
Words (fball bave full and free Liberty, Power and-Au-
thoriry, by Will, 1o devife or difpdfe of two Parts of the
Juid Manors) 5 by which Words it appears, that the Intent
of the”Makers of the A& was, "to give Liberty and Autho-
rityto the Party (who peradventure had not Time to make
Dipofition by A&t executed in his Life) to devife it by his
Will': But without Queftion, that which he (¢) cannot™ dif- (<) 1 Co. 5. b.
pofe’ of by any A&’'in his Life, thall not be. taken for any
" of his Manors, &¢c. whereof"he may devifc two Parts by
Authority given him by this Statute : - But here in our
Cafe, the Devifor by Reafon 6f his‘individed Eftate with
his Wife, cannot make any’ Difpofition of ‘the Manor of
Hynton, but only duting the Cdvertire. '
. The fourth ‘Reafori on the fifft Branch, on Confideration 4
of both Statutes, the Devifor had Liberty to devife two
Barts of the clear yearly Value, and the third Part of the
dlear yearly Value is {aved to the K. &, In which it was
‘foted, that the Words as to two Parts, and as to the third
Part, ate all onc as to the clear yearly Value; fo that.it
appears” fully by the Letter and Intention of the A&,
that the King fhould” have equal and equal Benefit for
his* thied Part, “as the DeVifee fhould have for his two
Parts ; yea, the Statute adds more fpécial Words for the
Valié of the third Parr, thatt for the two Parts; fo;i] hﬁ
a |
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fhall have rhe clear yearly Value of the third Part, without
any Diminution, &c. or Subftraétion of the third Parr of
the full, €c. Profits thereof, as the Words of 32 H. 8. are..
But in our Cafe, the King will not have equal Benefit; yea,
the King will be in a worfe Cafe, for the Devifee will have
his two Parts abfolutely, and the King will have but a Pol-
6ibility for his third Part, and that will depend upon the
Will of the Wife, whofe will and Pleafure is not reftrain’d
to any Time, fo that againft the exprefs Letter and Intent
of the Aéts, and againft all Reafon, the Devifee will have
two Parts prefently of the clear yearly Value, and the King
will not have the Pofleflion of Hyntor, but will have a Pof-
fibility to have it, if the Wife will difagree, and that would
be an injurious and unequal Conflruttion ; for Caro faith,
()2 Co.25.b.(a) Ipfee etenime Leges cupinnt ut jure vegantur 5 and this
s Co. 100.a.  very Statute bath been fo conftrued, that Equity and ‘E-
g&:";’;’g' quality fhall be obferved, and inequality avoided, 35 H. 8,
Co. Lit 1o, a. tit. Teftaments Br. 19. I (b, a Man holds three Manors of
123.2.116. b. three feveral Lords by Knight's Service, he cannot devife
(‘b’)"f‘gbc(’jl';';"b_ two Manors, leaving the third,for that would not be equat
2 Co.25.b.  to the two other Lords, but two Parts of each Manor.
5 Co. 100.2. And on thefe Words (clear yearly Value) it was faid, That
’NBgﬁi;;' Br- That of Inheritances which are not of any annual Value,
o fome are devifable, and fome are not devifable within this
Statute. And therefore, if the Queen grants to one and
()10 Co.81.2. his Heirs (¢) bona & catalla felonum & fugitivoruim, or
Co.Lit. 1153 gtlggarorum, fines, amerciamenta, &¢. within fuch a Town
or Manor, in this Cafe he cannot devife them to another,
not leave them to defcend for a third Part, becaufe they
are not of any annual Value, and therefore the faid Statutes
do not extend to them.
But if 2 Man be feifed of a Manor to which a Leet, or
Waif and Stray, or any other Hereditament which is not of
any annual Value, is appendant or appurtenant, there by the -
Devife of the Manor, with the Appurtenances, thefe Thall
pafs as Incidents to the Manor, for inafmuch as the Statute
enables him by exprefs Werds to devife the Manor; by
Conlequence it enables him to devife the Manor, with all
Incidents and Appurtendnces to it: And it was never the In-
tent or Meaning of the Parliament, that when the Devifor
had Power to devife the Principal, that he fhould not have
Power to devife that which was incident and appendant to
it, or that the Manor, &¢. fhould be difmembred, and Frac-
tions made of Things which by lawful Prefcription have
been united and annexed together. And it was faid,
That all this was refolved by #uderfon Chief Juftice of
the. Comion Pleas, and Periariz; then one of the Juftices
of the fame Court, on a Conférence had with ~divers
other Juflices, Pafehs 15 Eliz. in Baker’s Cafe, concern-
I -ing
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ing divers Fianchifes and Liberties withln the Manor &f

Canford, which Report was made to the Lords of the Coun-

cil, in the faid Term, after Dinner, in the Star-Chambet. .

And with their Refolution agrees the Opinion of (4) Pri- (s) 2H622.4

oz in 32 H. 8. 22. in the like Cafe: It is enalted by the 10Co: 812

Statute of () 1 H. 4. ¢ap. 6. that thofe who ask of the (4)10 Cosra

King Lands or Tenements, Offices, §5¢. make exprefs men- Co. Lit. 133.2;

tion of the Value of them : But Prifir there held, That if E‘aﬁal Patent

the Office be of 4 certain Value, there he ought to make ™

mention of the Value 5 but if it be of a cafual Thing; there

he need not ; As if the King grants me a Market, I need not

to fet the Value thereof, becaufe it is not yearly certain; fo

when the Law requires that the Value be thentioned, it is to

be intended of a Thing which is of a certain yearly Value :

But if 2 Man hath a Hundred, with the Goods of Felons, 5 Co. 6. 2

Outlaws, Fines, Amerciaments, return of Writs; and fuch

like cafual Hereditaments within the Hundred, and fuch

Hundred, with the faid cafual Hereditaments, have been ac-

tuftomably-let to Farm for a yearly Rent, then it may be

devifed within the Purview of the faid A, becaufe the In-

certainty hath been reduced to an annual Value, according

to the Purview of the faid A&ss on which Differences it

was concluded, That the third Part of the clear yearly Va-

lue ought to be left to the Heir, and not any Thing which

depends on an Incertainty. For if the Franchife to have the

Goods and Chattels of Felons or Perfons outlawed, which

were never demifed for a certain Rent, are left to the Heir

for his third Part, in that the Sratute is not purfued, and

yet it may be they may happen every Year; 4 fortiori in

the Cafe at Bar; As tothe Manor of Hynton, it depends on

an Incertainty, for it may be the Wife will refufe, and ic

may be fhe will not refufe, andno Time is limited when fhe

fhall refufe, and therefore the Statute is not purfued by

Reafon of the Incertainty, o .
Alfo it-was faid, That if a Man is feifed of 3 Acres, each Eﬁb'xi?‘ gj'(’:'o

of the yearly Valueof 12 4. and he devifes a Rent of §s5.0utgs 2,

of all the three Acres, this Devife is void for the whole,

and fhall not be good for two Parts, becaufe he hath not pur-

fued the Statute of 34 H.8. by which itis enalted, T hat be

may devife any Renr; Common or other Profit, out of the

Jame two Parts, viz. of bis Mannors, Lands, Tenem. and

Hereditam. or out of any Part thereof, as much thereof os

fball amount to the full clear yearly Value of two Parts there-

of. So when he devifes a Rentout of the whole, he doth rot 8 Co.84.2 85,

purfue the Power and Authority which the Stat. preferibes,

but in fuch Cafe, if he devifcs 2 Rent of 3 5. Which ‘is to

the Value of the whole, out of two Parts, it is good, fot

in this Branch the Valucextends to the Land, and nottothe

Rent, for the Words arc,any Rewt, without any Reftr, And ic

E

was
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was obferved on the Stat. of 32 H. 8. That if 2 Man had
devifed all his Land, it had been good for a third Part, as
it was adjudged in (4) Unton and Hyde’s Cafe, Dyer 150.
becaufe the Land was feverable, and might be divided either
by the Devifor during his Life, or by Commiflion after his
Death. But a Rent devifed out of Land, is an entire Thing,
and Power. to devife that,.js given only by the Statute of
34 H. 8. for the A& of 32 H. 8., doth not extend to it; and
thetefore when the Statute enables him to devife 2 Rent out
of two Parts, if he devifes it out of the whole, he doth not
purfue the Statute: And fo it was concluded eon the firft
Branch, That the Devifor in the Cafe at Bar, at the Time
of the making his Will, wasnot a Perfen baving, and baving
Jole Eftate,and who had Power and Authority to difpofe two
Parts of the fame Lands of clear yearly Value, and that the
King, €¢c. fhould have the thisd Part of clear yearly Valne,
without any Diminution, €c. but as to the Maner of Hys
ton, he was jointly feifed with his Wife, as is beferefaid.
Their Reafon on the fecond Branch was, Thgs the Devi-
for, by any Thing in his Life, could not affign the Manor
of Hynton for the third Part, nor could it after his Death,
by Commiffion, be affigned for the third Part ; for during
all the Caverture, the Wife was jointly feifed with him, and
after his Death it furvived to his Wife; and the Words of
the A& are, T he fume Divifion 1o be fer out by the Devifor
or Owner, &e. and in Default thereof by Commiffion ; in
which Branch this Word (Owmner) is alfo to be obferved,
which is added, to fhew that every Devifor ought to be
Oawzer, and he who fhall make any Divifion of the three
Parts, &¢. ought to be Owmner, which he is not in our Cafe
of the Manor of Hyuton, and therefore he cannet aifign it
to the King for his third Part. ,
Their Reafon upon the third and fourth Branches, was
on this Word (immediately) which for the enforcing of the
Intent of the Makers of the A&, is twice inferted. And by
the Words of the third Branch it is enaed, That the third
Part ought (in two feversl Claufes) immediately to defcend
after the Death of the Devifor ox Owner ; immediately is as
much as to fay, without any mean Time : But in our Gale,
the Manor of Hynton furvived to the Wife, and till Difa-
greement, nothing thereof did defcend, &7c. Ergo, it did
not defcend immediately. And herein the Judgment of the
Law on this Will; and of the Eftate of thefe Manors and
Lands after the Death of the Devifor, and before the Difa-
grecement is to be confidered ; and without Queftion in the
mean Time, the Manor of Hyuton furvived to the Wife,
and therefare of Neceffity in the mean Time, a Part of the
Maner of 7 hgby fhall defcend, for if before this Difagreem.
an Office had been found of all this Matter, without Quefk:

the Q. {liculd have had Part of the Manor of T koby, iﬁc-
then
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then forafmuch as every Devife ought to take Efe@ by the
Death of the Devifor; as it is held in 9 H. 6. and many o-
ther Books, becaule (@) omne Teftamentum morte confurmmia- (+)Antea 29 b,
tum eft, for this Caule the Devife being void at the Time ofgzé"’rcg‘é.‘-b'
the Death, for Part of 7 boby, and lawfully vefted in the 0. 76. %
Heir by Delcent, it cannot be made good and devefted out
of 'the Heir by the fubfequent Difagreement of the Wife :
But this Word (immediarely) makes it clear, for add it to
the Words precedent, viz. that the King fhall have a third
Part of the clear yearly Valne, immediately after the Death
of the Devifor or Owner, all thefe Words, and principally
this Word (immediately) dire@ly prove that the K. ought
to have the third Part prefently by the Death, and fhall not
flay or expeél on any Incertainty, as in our Cafe he fhall do;
if he fhall expett it on the Refufal of the Wife, for perad- .
venture the will not refufe in a Year, peradventure two -
Years, &5¢c. Littleron {aith, if a Woman (5) Difleiforefls (4)Co. Liz.
takes 2 Husband, and hath Iffue and dies, and afterwards ?4!-b‘C0;Li"_§«
the Tenant by the Curtely dies, this dying feifed fhail nmﬁ"ﬁ‘”*’ 37 %
toll an Entty, for the Iffue came not to his Lauds imme-
diately after the Death of his Mother, ,

And it was agreed, That if 2 Man be feifed of ‘three Acres
by Knight's Service iz Capire, and make§ a Leaft of one
Acre for Life, and afterwards deviles the other two Acres,
end dies, and afterwards Tenant for Life dies, yet the De-
vife is void for the third Part of the two Acres; becaufe the
third Acre did not defcend immediately after the Death of
the Devifor to the Heir, as the Stat. faith 5 that is to fay, 2y
Defeent, immediately 1ér the Death of the Devifor. In
14 El. Dyer, the Earl of (¢) Arundels Cafe; where a Gift (¢) 10 Co.37.4.
in Tail was sade on Condition, that if the Donee, or his 4°: - DY“’
1flues, aliquans rem facerent, €5c. quo minus prediet maner’ 3120 0.
prefarg Comiti & heredibus fuis, 5c. imemediate reverti de- 4. Jeak. Cent,
deat, &9¢. In that Cafe they held clearly, That if the Donee *4*
do any A& by which, when he dies without Iffue, the Donor
fhall be put.to Suit, or to Entry, fo'that the Manor doth
not immediately revert, boc ¢ff, without any mean Time,
&c. ‘that the Donor may re-enter : And as to the Cafe in
18 E. 4. that was affirmed for good Law, when a (4) Man () Antea 20b,
is to do an A& immediately af%er an Award, in that Cafe, |- L 22.0.
inafmuch as the Party is bound to do an A& of Neceffity, men: 51.“"
he ought to have fuch Time for the doing thereof, a5 the
doing of the A& requires, and therefore there of Neceffity,
there ought to bea mean Time between the Award and the
Performance of the A& ; but here in the Cafe at Bar,imme-
diately by the Death of the Devifor, Land without any
mean Time may deflcond, and that was the Intent of
the Makers of the A&: For as the Devifee fhall have
the two Parts (¢) immediatelyé fo the Heir fhall halv? t(;)co, Lit.(1t,

2 ais b
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his third Part immediatel, 8 £.4.71. and 21 E.5.27. it ap-
pears that he who is immediate Heir, excludes all mean
Heirs; the fame Law of an immediate Tenant.

And againtt the Opinion of (#) W7ay, Ch. Juftice, it was
afterwards objected in the Excheq. Chamber, that the Sta-
tute of 54 H. 8. hath been conftrued by Equity, againit the
Letter of it. And to that Purpofe a Cale, 77in. 26 Eliz. in
the Com. Pleas, Roz. 1916. between (%) Jve and Stacie was
cited 5 the Effeét of which Cafe was, That a Man feifed of
Lands, Part held 77 Capite, and Part in Socage,made a Feoff-
ment of the Lands held iz Capite, to the Ufe of himfelf
and his Wife for Life, withdivers Remaind, over, and afterw.
(the faid Lands 722 Capite, being full two Parts) devifed the
Socage Land: It was adjudged that the Devife was void;
and yet it was faid, it is againft the Letter of the Aé&t. Te
which it was anfwered and refolved, That the Reafon ofthe
faid Cafe was, becaufe it appears by the Words of the faid
A&, That the Stat. gives Authority to one to make Difpofi-
tion, either by A&t executed, or by his Will, of two Parts,
fo that if he hath executed his Authority by A& exe-
cuted of two Parts to the Ufe of his Wife, he hath no
(c) Authority by the Stat, to make any Devife of the third
Part, for by the Conveyance in his Life, he hath executed
his Power and Authority which the Statute gave him, and
therefore he canot make any Devife of the Refidue, which
was applied to prove that he ought to purfue the Authority
which the Statute gave him, &e.

Another Cafe was cited out of 2 Reading, That the King
granted certain Lands to one and his Heirs (4£) during the
Life of the Grantee by Knight’s Service iz Capite, and after
his Death in Socage, in that Cafe he might devife all that
Land 5 and yet it was faid, it was againft the Letter of the
faid A&, for at the Time of the making of his Will and
Day of his Death, he held by Knight's Service, which Cafe
was agreed to be good Law. For altho’ the Srat. fpeaksat

the Beginning generally of Lands held by Knight’s Service,

(e) Lir. Se&t,
103.Co. 1 ir
74 b. 73 b.

6 Co. 73. b.73.
2.2 [k 12,
Cr. Jac. 1586,
18y,

yet there is a faving of Ward, &7%¢. to the Lord; fo that it
appears fully by the Letter of the A&, that .there oughtto
be fuch a Tenure bfy Knight’s Service, whereby the Lord
fhall have Ward, €. or otherwife it is not any Tenure
within the A& : But in the faid Cafe the Lord was not to
have any Wardthip, becaufe the Tenure determin'd by his

Death, and the Reafon of Wardfhip failed; f¢il, that an ()

Infant within Age cannot do Knight’s Service, as Lirtleton
faith, fol. 22. (4) So ¢ converfs, if Land be given to heldin
Socage during -his Life, and after his Death by Knight's

"Service, there fhall not be any Wardfhip, becaufe the Te-

nure by Knight's Service beginneth in the Som, and the
Father during his Life held in Socage.

.Avd another Cafe was cited eut of & Reading alfo, feik

‘ A
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A Man (a) feifed of Lands held iz Capite, and of other -5y 15, g,
Lands held in Socage, devifed: the Land in Socage, and af- a. Co. Lit. 111.
terwards alicned the Land held iz Capite in bona fide, this®
Devife is good for all the Land holden in Socage ; which
Cafe was allo agreed for good Law for all the Land in So-
cage,when no Title of the Wardfhip, ¢¢. doth accrue tc he
Lord in refpeét of other Land. And it was objetted, That if
the Stat. ot 34H.8. fhould not be taken by Equity, then the
Stat. might be eafily defrauded : For if 2 Man held one
Acre of Land by Knight's Service iz Capite, and 1000 Acres
in Socage, and is diffeifed of the Acre held in chief, and
then makes his Wiil of 21l the Land held in Socage,and dies,
in that Cafe according to the Let. of the A&, the Devife will
be good for all the Land in Socage : And thereupon they
did infer on thefe Words, Every Perfon having a fole Eftate
in Fee fimple, €5c. holden by Knight's Service in chief,aiidin
that Cafe he had not any Land held in chief, either at the
Time of the making of his Will, or at the Time of his Death
but only a Right to the Land, and fo out of the Letter of
the A&, of which he could not make any Difpofition or
Devife 5 and yet if that Cafe fhould not be taken by Equi-
ty, the whole A& would be to little or no Purpofe : to which
it was anfwered, That the faid Cafe was within the Letter
of the f2id A&, for the () Diffeifee in the Judgm. of Law.(5)Fitz Ffchear
hath the Land to many Purpofes. f[B‘,';;F‘i(;_hcac
For firft, he hath the Land to forfeit, and therefore if he Gaid. 36, Br.
be attainted of Treafon or Felony, he fhall forfeit the Land. Traverfe 133.
2. If he dies without Heir, the Land fhall efcheat to the Bg;&gtﬁ;‘_"“'
Lord. 39 He6.1. 4. 6 H 7.9.4. 32 H.6.27. 4. 2 H 4.13. 8
3. The Difleifee fhall compel the Lord to (¢) avow on(c) Anrez3. b
him as his very Tenant, Lit. Releafes 106.b. And Littlcton éo-'rfif-siﬁ-c-
there faith, That the Diffeifee is Tenant in Law. 4;:_ oCo.21.2.
4. If he dies, his Heir within Age, the Lord fhall have (/)fNB.144.c.
the Wardthip ;5 and the Lord fhall have a Writ of Right oF(@_)ULY-,ScéMsS.
Ward, and the Writ fhall fay. Terram illam Tenuir 5 and ((}‘)’ 5Conazin
therewith agrees F.N. B. in Writ of Efcheat (#) 144. and Dy 1y5.pl21.
(¢) Lit. Chap. Releafes, 107. a. b. 36 E. 3. Garde ro. And Da“-gn Kelw.
fo'in Judgment in Law, the Diffeilee had the Land held 72393 5 208, 2.
Capite, fo that he cannor devife all his Socage Land. And 9. Dall.75.
as to the Cafe in 4 & 5 Phil. €& Mar. Dyer 155. that iFPI.GO-S[t)vl)UG-‘ «
Lands in (f) London, or Lands which are devifable by Cu- g,“;fcglf‘*(
flom, are held iz Capite, yet the whole may be devifed. To 1y b. 1 And
that it was anfwered, That was not by Force of the Statute, 52.53,147.Beal.
but becaufe the Lands were devifable by Cuftom beforc};"éffr‘?’;\ﬁﬁ'L
the Statute, and the Statute is in the affirmarive, and doth n Benl. 31;’
not (g ) take away any Cuftom : But it was agreed, Thatinp.300.
the faid Cafe, the Saving in the At gave in fuch Cafe the {;’4)1‘;:.’;"'“;_‘{&"
third Part of the King for Wardfhip, &¢. and yet the Heir 256010, 7o
fhould be barred by the Cuftom.
L3 And
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And after the Cafe had been argued Twenty-one Times
feverally, fil. Pafth. 37 Eliz. Judgment was given accord-
ing to the faid Refolutions, againft the Plaintiff. You have
(good Reader) many notable Rules and Cafes of Relations
put in this Cafe, whereby you will the better underflapd
youg Books which treat of Relations, to which I will add
one Cafe now lately, fGil. Trin. 37 Eliz. adjudged in the

, Common Pleas, in an Ejeffione firme, between (4) Fenings
and Bragge, where on a Special Verdit found, the Cafe

Buitt ety was fhortly thus: A Diffeifee made an Indenture purpor-

Palm: 498,299
Bridgm. 51,
i Ro. 830.

gb) Cro Car.
65. Cr. Jac.
&17. 2 Leon.
oo. Yelv. 1.

.ing a Leale for Years, and delivered it to a Stranger off of
the Land, ¢s an Efcroll, and commanded him to enter on
the Land, and to deliver it on the Land, as his Deed, to
the Leflee, which he did accordingly ; it wes adjudged it
was a good Leafe. And in that Cafe,

1. This Difference was agreed, when the Perfon at the
firft Delivery hath not Power or Ability in Law to make
the Leafe and Contra@, and before the fecond Delivery
he attains to it, there the Leafe or Contra¢t is void: But
when the Pcrfi)n at the firft Delivery hath Power and
Ability in Law to contrall, but cannot perfeét it till an
Impediment be removed; there if the Impediment be re-
moved before the fecond Delivery, the Contraét is good. As
if at the Time of the firft Delivery the Leflor be an Infant,.
or Feme (%) Covert, and at the Time_ of his fecond De~
livery be is of full Age, or fole, in both thefe Cafes the
Deed fhall not bind; for at the Time of the firft Delivery

1Benl134,135 he was not a Perfon who had Ability in Law to make a

Cr, Car. 338
2 Sand. 313,

3

Contraét : But in the Cafe at Bar, the Leflor was able to
make a Coptra&, as well in refpe@ of his Perfon, as of his
Right and Intereft in the Land, but was hindred only by
the Diffeifin, which being rémoved before the fecond De-
livery, the Leafe is good. '

" 2. It was refolved, that to fome Intent, the fecond De-

(¢) Dyer 7. pl. livery hath (¢) Relation to the firft Delivery, and to fome

235, Cr,

(@) Styl. 423

() Cr. El 442

=447 not, and yet in Truth, the fecond Delivery hath all its

Force by the firft Delivery ; and the fecond is but an
Execution and Confummation of the firft: And there-
fore in Cafe of Neceflity, € ur res magis valear quan
Pereat, it fhall have Relation by Fiftion to be his Deed
{1:’/ initio, by Force of the firft Delivery; and therefore,
if at the Time of the firk Delivery, the Leffor be a
Feme Sole, and before the fecond Delivery fhe takes Hul-
band ; or if before the fecond Delivery fhe dies, (4) in
that Cafe, if the fecond Delivery fhould not have Rela-
tion to this Intent, to make ic the Deed of the Leflor 4b
10, byt only from the fecond Delivery, the Deed in both
Cales would be (¢) void ; and -therefore in fuch Cafe for
Neceflity, and ur res magis valear, to this Intent by Fiction
P,,f Law, it fhall be a Deed 42 iuitio, and yet in Truth it was

AR TR R av e - T
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not his Decd till the fecond Delivery: But in the Cafe at

Bar, if it {hould have Relation by Fiction of Law (4) to {#)CrJac.4s1.
the firfk. Delivery, then that would ayoid the Leafe, for

then it would be made by one who was out of Pofleffion, and

as one faid, (%) fittio legis inique operatur alicni damnumn () Co. Lit.
vel infuriais 5 and therefore to this Intent it fhall not have 72 P Rol.
Relation but according to the Truth to be a Decd from the Ay fol. 29. b
Time ofthe fecond Delivery, uz res magis valear giam pe- 11 Co.s51.a.
#eat; and hercby it appears, that the Reafon of the Law g:’}‘:: 317.
(that to fome Intent the fecond Delivery fhall have Rela- 3 c;_azf,'
tion, and to' other Intent no Relation) is =il one, fZil. for

Necefiity, and uz ves magis valeat quam pesea:.

5. It was refolved, That as to (c) collateral 4(7s, there gf),"— Rol. 210,
fhall be no Relation ac all ; for if the Obligec do releafe b ik 127
before the fecond Delivery, fuch Releafe is void, vide 18 H. Br. non clt’
6. (9.).91. & 29 H.6.7. 2. Notc Reader, That if in the Fatum 5.
Cale of the Infant after the fecond Delivery, full Age fhould
make the Deed good, then it would be in the Power of him ! Salk. 3o1.
to whom it was delivered, to make it bind or not at his
Pleafure: For if he would deliver 4t during the Minerity,
it would not bind; and if he fhould deliver it after full Age,
it fhould bind; which would be inconvenient that he, who
to this Purpofe was but a Servant, fhould have () ligandi (4) Hard. 33.
£5 non ligandi poteftarem. ‘ ‘

And touching (¢) Wills, whereof you have much good (¢) Co Lir.11z,
Matter in the faid Cafe of Butler and Baker, my Advice to P- 12 Car. 2.
all who have Lands, is, That you take Care by the Advice ?Ni'nlb‘f'z N
of learned Counfel, by A& executed, to make Affurances
of your Lands according to your true Intent, in full Health
and Memory ; to which Aflurances you may add fuch Con-
ditions or Previfoes of Revecation as you pleafe. Forl find
great Doubts and Controverfies daily arife on Devifes imade
by laft Wills; fometimes in refpect of Tenures of Lands,
fometimes by Pretences of Revocations, which may be
made eafily by Word 5 alfo in refpeét of obfcure and infen-
fible Words, and repugnant Sentences, the Will being made
in hafte: And fome pretend that the Teftator, in refpett of
extream Pain, was not Compos mentis, and divers other Swinb. 31,
Scruples and Queftions are moved upon Wills. But if you
pleafe to devife your Lands by Will,

1. Make it by good Advice in your perfe& Memory, and OFf Gifts of
inform your Counfel truly of the Eftates and Tenures of SGOOdSB ot
your Lands, and by God’s Grace the Refolution of the >
Judges in this Cafe will be a good Direftion to learned
Counfel to make your Will according to Law, and thereby
prevest Queftions and Controverfics.

z. Itis good, if your Will concern Inheritance, to make it

E 4 indented,
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indented, and to leave one Part with a Friend, left after
your Death it be fupprefled.

3. At the Time of the Publication of the Will, call cre-
dible Witnefles to {ubfcribe their Names to if.

4. If it may be, let all the Will be written with one and
the fame Hand, and in one and the fame Parchment or Pa--
per, for fear of Alteration, Addition or Diminution.

5. Let the Hand and Seal of the Devifor be fet to it,

6. If it be in feveral Parts, let his Hand and Seal be put,
and the Names of the Witnefles fubfcribed to each Part.

7. If there be any Interlining or Rafure in the Will, let
a Memorandum be made of it (and [ig'd by the Teftator),

8. If you make any Revocation of your Will, or of any
Part of it, make it by Writing, by good Advice, for on a
Revocation by Werd, follow Controverfies, fome of the
Witneffes affirmipg it to be in one- Manner, fome in ano-
ther Manner. ‘

[ See the Statutes of Frauds and Perjuries, 29 Car. 2,
¢ 3. &3 &4 W, & M. ¢ 14, &3 '
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RATCLIFFs Cafe.

Hill. 34 Eliz,
In the King's Bench

LU KE Norton brought an Ejetione firme againft William
Rowland, on a Demife made by Edward Rarcliff, 10
December 31 Eliz. of the Moiety of 2 Houfe, Four Hundred

Acres of Land, Forty Acres of Meadow, One Hundred

Acres of Pafture, and Forty Acres of Wood, in Wye and

Braborn in the County of Kenz,&c. And on fpecial Plead-

ing of the A& of 4 & 5 Phil. 8 Mar. cap. 8. &e. (a) the (s)CoLirssb.
1flue was, Whether Elizabeth Rarcliff, Wife of Ralph Rat- Cr. Car. 465.
cliff, had the Cuftody of Martha, Wite of the faid Edward {0t 6
Rarcliff the Leflor, at the Time of the Contra& and Mar- =~ & "%
riage between the faid Edward and Martha ; for if the

faid Elizabeth then had the Cuftody of the faid Marzha with-

in the faid A&, then by the Pretence of the Defendant,

Martha by Force of the faid A& had loft the Inheritance of

the faid Lands, and then Judgment ought to be given againft

the Plaintiff. And on the faid Iffue the Jurors gave a fpecial

Verdi&t to this Effe& : William Wilcocks, E{q; took to Wife

Eliz. Edolf, Daughter and Heir apparent of Fobn Edolf,

and Alice his Wife, which William Wilcocks had Iflue on the

Body of the faid Elizabeth, Fobn, Flizaberh, and the faid

Martha: And afterwards, feil. ultimo Martii 16 Eliz. Will.

Wilcocks, by his Will in Writing, devifed and appointed the

Order, Cuftody, Education and Government of the faid Fobz

his Son, and of the faid Eliz. and Martha his Daughters, .

to the faid Fobn Edolf and Alice his Wife, durante vita
eorundem Fobannis & Alicie, and died. After whofe Death

the faid Elizabeth, the Relitt of the faid William Wilcocks,

took to Husband the faid Ralph Rarcliff; and afterwards

Fobr Edolf died, and that the faid Alice was feifed of the

{3id Tenements in Fee,and held them in Socage 5 and 20 Fliz.

by
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by her Will in Writing, devifed the Tenements aforefaid to
the faid Fobz Wilcocks in Tail, the Remainder to the faid °

» Elizabeth and Martha, Daughters of the faid Will. Wilcocks,
and to the Heirs of their two Bodics begotten, by equal
Portions, equally to be divided ; the Remainder to the faid
Eliz. the Mother, Daughter and Heir apparent of the faid
Alice, and to her Heirs. And afterwards, Anno 26 Eliz.
the faid Alice died, and afterwards the faid Fobn Wilcocks,
1 Augnft 28 Eliz. died without Iflue; and that the faid
Fliz. Daughter of the faid Will. Wilcocks; 10 Fuly 28 Eliz.,
took to Husband W7l Androwes, by Porce whereof the faid
William and Elizaberh his Wife, and the faid Martha, did
enter into the Tenements aforefaid, and were thereof feifed
accordingly 5 and afterwards the faid Martha, 8 Ottober,
29 Fliz. then dwelling in the Houfe of the faid Ralph Rar-
cliff, at Hitchane in the County of Hertford, with the faid
Ralph, and Eliz. his Wife, and then being above the Age
of Fourtecn Years, and within the Age of Sixteen Years,
with the Confent and Good-will of the faid Raiph Racliff,
voluntarily and of her good Accord, between the 6th and yth
Hours of the fame Day, before Noon, departed from the
Houfe of the faid Ralph Ratcliff, for the Space of Eight
Miles, to Bramfield in the faid County of Her:ford, where
at ‘the Twelfth Hour of the fame Day, fhe was efpoufed
and married to the faid Pdw. Ratckff; and that the faid
Fdw. Ratcliff entred, and made the Leafe to the Plaintiff,
prout, &c. But whether upon the whole Matter, the faid
Elizaberh Rarcliff had the Cuftody and Goverpance of the
faid Martha at the Time of the Contrgét and Marriage a-
forefaid, or not, the Jurors pray the Advice of the Court,
And it was unanimoufly agreed by Sir Chriffepber IWray,
Chief Juftice, and the whole Court. That the faid Elrz.
had - the Cuftody and Governance of the faid A/ar1ha at the
Time of the faid Contra& and Marriage, within the Intent
and Meaning of the faid A& And In this Cafe fix Points
were unanimouily refolved by the whole Court, -

Co. Lit. 88.b, "3, That there were two Masper of Cuftodies or Guar-
Lit. Se&.103. djanfhips, one by the Common Law, the other by the

Statute ; and alfo that at the Common Law there are
four Manner' of Guardians, f£7/, Guardian in Knights-Ser-
vice, Guardian in-Socage, Guardian in Nature, and Guar-
dian in Nurture. The firft two and the laft are fully
defcribed in our Books: But as to Guardian in Nature;
great Controverfy was betwixt thofe who have argued
in this Cafe at Bar, and all rofe through the ill Under-
flanding of our Books on both Sides. For fome beld’ that
the Father only fhould have the Cuffody of his Son and
Heir apparent within Age, and not the Mother, nor the
Grandfather, nor any othéer Anceftor, fhould have ‘any
Cuftody of his Heir apparent: Alfo that the Father fhould
not have the Wardfhip of his Daughter and Heir apparent ;
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for accarding to them, it ought to be fuch an Hejr a5 oyght

to continue Heir and fole Heir apparent, and that a ¢4)(s)Moor 738.

Daugher is not, for a Son may be bern, and then the Daugh- 2 é“d- 207.

ter is not Heir, or another Daughter may be botn, apd then ™ 02>

fhe is not fole Heir. As it Lands in Borough Englifh he

held by Knight's Service, the Father fhall not have the

Cuftody of his younger Son, becaufe hg may have a younger

Son, no more thap the (&) younger Son ¢an endow his Wife (6) 6Co. 22. a.

of Land in Borough Englifh, ew affenfis gatris, for he cught Co. Lit. 35. b-

in fuch Cafe to be Heir apparent, who ix}ijudgmqnt of Law

fhall continue Heir apparent, and not Heir apparent who

by Accident is Heir, and by (¢) ‘Accident may not be(e)Cr.Cargiz.

Heir; And in Refpe& the fole Caunfe which gives the

Wardfhipin the one Cafe, and enables the Heirs ta make the

Endowment in the other Cale, is, becaufe he is Heir appa-

rent, the fame fhall be intended in Law (which abhors In-

certainty) of a certain and perdurable Heir apparent: And )

they relied principally on the Words of Littleton (4) in his (\4)&00-14&

Chapter of Xnight’s Service, who {peaks only of Fatherand *™ ™4

Son in fuch Cafg, and not of Daughter, orany othey Heir: ’

And on the other Side, it was affirmed, That the Father -

fhould have the Wardfhip nat only of his Son and his (¢) () Co. Lit. 842

Daughter alfo, as it is agreed 8. 2. Trefpafs 235, 51 E, 1.3 6C0-22.2.bs

Garde 154.& F.N. B. 143. 0o, But alfoevery Anceftor, Male,

or Female, fhould have the Wardfhip of his Heir apparent,

Male or Female 5 and all this, it was {uid, appears not only

by the Regifter of Writs, on which (f) Foundation (as Juft.(f)Co.Lit.73b.

Fitzher. in his Preface to his Book called Naryra Brevium ‘

faith) the whole Law depends, but alfo in our Boaks, by the

Judgments and Opiniong of the Sages and Judges of the Law,

32 E. 3. tit. (¢} Garde s2. i1 Trefpafi, Quare 7. (b) con-(g) Moor 739.

Junguineum & heredem (the Plantif) cujus mariragium (P1CoLictsa.

ad ipfum pertiner, talt loco vapuir € qhduxit contra paccun.

31 F. 3. Barre 257. And (©) 31 E. 3. Brief 327. The()F.N.B.1a3.

Mother, although fhe bad ne Liand, brought a Writ of Ra- 8 AM‘;I‘"”S-

vilhment of Ward of 7 her eldeft Son and Heir ravifhed,” “"" 27

againft the Grandfather of % who had Land which might

defcend to 7 And it was faid, That where it was ob-

jeéted, that the Father fhould not have the Wardfhip of his

Daughter and Heix apparent, becaufe peradventutefhe might

not continue Heir, or at leaft fole Heir: The fame Reafon

may be objefted againft the Wardfhip of-hiseldeft Son, for

peradventure he will not remain Heir apparent, for if the

Father be (k) attainted of Felony. or Treafon, in fuch Cafe (£)Co.Lit34.b.

hisSon is not his Heir apparent, and then the Lord of whom

the Land is held fhall have the Waxfhip of the Son in the faid

Cafe that Liztlerar puts: For then the Son is not Heir appa-

rent to the Father, and therefore the Father fhall ot have

the Wardfh. of him, and by Confequence the L. fhall have {i_t;
- _ 0¥
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for it appears by ZLiztleton, and all the Books, That he ought

to be his Heir apparent: And the Court refolved, That both

Sides had erred by miftaking the true Senfe of the Books;

for it is true, that every Anceflor, Male or Female, fhall

) Co. Lit.34. have Trefpafs, or a Writ of (4) Ravithment of Ward,
2. b. againft any Stranger, who of his own Wrong ravifhes the
Heir apparent of any Perfon, be the Heir Male or Female,

and the Writ thall fay, Cujas maritagium ad ipfum pertinet,

and the Law in that hath great Reafon ; for whereas in Truth

(§)Ca.Lit34. b the whole Eftate of the Anceftor, and the (4) eftablifhing
of his Inheritance, principally confifts in providing of a

fuitable Marriage for his Heir apparent, the Law therefore

ives him a Remedy againft him who wrongfully deprives

ﬁim by their tortious Ravifhment of the Means to accom-

plith it: And therefore it is not material of what Age the

Heir apparent in fuch Cafe is, as appears by the faid Book,

(6) 32E.3.  in(c) 32 E. 3. but fuch A&ion lieth not againft the (4)
Gard 32. Antea Guardian in Chivalry by any Anceftor, but only for the Fa-
(S:fjcb.l.it.s +b. ther, and for him the Aétion lieth againft the Lord of whom
Land is held by Knight’s Service, where his Son and Heir

(e)LitSe& 114. apparent is ravifhed by him, as appears by (e) Zistleton, and

&ﬁ?ﬁ?ﬁ’e;ﬁ% 18E.3.25. 30 E. 3. 17, 29 F. 5. 7& 19. And the Book

ard. 23. Co. in 9 E. 4. 53.4. 'That a Wom. fhall not have a Ravifhment
it84.b.F.N. of Ward of her Daughter and Heir apparent taken and
B.i4s-0.  rovithed, is to be intended againft the Guardian in Chivalry,
and on this Difference the faid Books are well reconciled :
But as to the Cafe of the Daughter and Heir apparent,
the Court gave no Refolution : So in this Cafe, the Court
refolved that the Mother could not be Guardian in Socage,
if the Land had defcended to the Daughter, nor for Nur-
ture, becaufe the Daughter was above the Age of fourteen
Years ; but the Common Law gave her Remedy againft,.
every Stranger who took and ravifhed her of his own Wrongy
as is aforefaid. ‘

2. It was refolved, That in this Cafe the Mother had the
+% s P.&M. Cuftody of the faid Marzha within the Provifion of the
cap. 8. faid A€t; for now the faid A@ hath ordained two Sorts of

new Cuftodies, il by Realon of Nature, and by Affigna-
tion: By Reafon of Nature the Father, and after the Death
of the Father the Mother, having the Governance of fuch
Daughter by Affignation made by the Father, either by his
Will, or by any A& in his Life: And to this Purpofe three
Branches of the faid A& were confidered : The firft Branch
doth prohibit the taking of any Damfel under the Age of
Sixteen Yearsout of the Pofleffion, Cuftody and Governance,
and againft the Will of the Father, or of fuch Perfon to whom
her Fath. by his Will, or by any A& in his Life, thall devife,
aflign, or givethe Order, Cuftody, Educat, or Governance of

hep
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her ; which fir® Branch contains only a Prohibitions but it is *
thereby proved, that the Father may appoint the Cuflody
of any of his Daughters under the Age of Sixteen Years,
by his Will, or by any Aét in his Life, to this Purpofe on- ., /2
ly, that he who takes fuch Damfel out of fuch Cuftedy, ', 7
fhall incur the Penalty of this A& The fecond Branch 7V 97
doth infli¢t 2 Punifhment by Fine and Imprifonment, on him
who takes fuch Damfel unmarried out of the Pofleffion,
and againft the Will of the Father and Mother, or of fuch
Perfon who then fhall have by any lawful Means, the Order,
Cuftody, &c. of fuch Damfel. And it was agreed, That thefe
Words (Father and Mother) fhould be underftood Father cr
Mother, after the Death of the Father, which is well ex-
pounded by the fubfequent Claufe. The third Branch, on
which this Cafe depended, impofes the Punithment and
Forfeiture, as well on him who takes fuch Damfel and de-
flours her, either againft the Will, or without the Know-
ledge of the Father, if he be alive, or of the Mother ha-
ving the Cuftody of fuch Damfel, contralts Matrimony with
her; as on the Damfel if fhe exceeds the Age of Twelve
Years, if the aflents to fuch Contraél, by Forteiture of her
Land during her Life: Note; this latter Branch extends only

to the Cuftody of the Father and Mother having the Cuftody
of her, that is to fay, If the Father had not difpofed the
Cuftody of her to others; and it extends to him who takes
any Damfel, altho’ fhe were not Heir, or Heir apparent, and
eltho’ fthe departs with her own Aflent after the Age of 12
Years, for which the Common Law gave no Remedy: And.

it is to be obferved, That the Claufe, which gives Forfeiture

to fuch Damfel which confents, refers only to the third
Branch, and not to the firfl or fecond 5 fo that foralmuch as
the Eather in this Cafe on the Matter had not difpofed of the
Cuftody of the Daughter, the Daughter was in the Cuftody
and Governance of the Mother within the Provifion of this
A&; and alfo fhe was, at the Time of the faid taking, Heir
apparent to the faid Elizabeth. '

3. It wasrefolved, That the Aflent of Ralph Ratcliff the )
Husband was not material, for the Statute hath annexed the SO‘GL"&M b,
Cuftody to the Perfon of the Mother Zure nature, which F;;f;;;u;f'7'§?
is infeparable, and cannot by the Marriage be transferred to ; Co.12. b.
the Husband, but remains after the Marriage only in the g'fb- Cal"&“"
Mother ; for as it is agreedin 33 H. 6. 55. &. the Father who i;_c' 2 fot.
hath the Wardfhip of his Son and Heir a}ﬁparent Furenature,
cannot forfeit it by Outlawry, neither fhall his Executors or
Adminiftrators have fuch Wardfhip: And it was faid, if

‘there be Lord and Feme Tenant by Knight’s Service, and
the Tenant makes a Leafe for Life, and afterwards the
Lord and Tenant intermarry and have Iffue bet&;;een

them
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them a Son; and the Wife dies, and afteriwards the Father
dies, the fon withip Age, that his Executors fhould not have
the Wardfhip by Reaén of the Seigniotyy for the Father has
the Wardfhip of the eldeft Son Fure narures, which is infe-
parable, and cannot be waved, and he cannot have the Ward-
fhip of hisSon by the Death of his'Wife, by Reafon of his
Seigniory, for that was infeparably vefted in him as Father
prefently, by the Birth of his Son Fure narure: And Lit-
(2) Lit. Seqr, bletort (@) faich, That the Father during his Life fhall have
114 Co. Lit. the Magriage of his Son ind Heir apparent, and not the Lord.
Sg- 3 o 4. It was refolved, That altho’ the Iffue was, Whether
() L Rep. ¢he faid Eliwabech had the Guftody of the faid Marrha at the
538,667. " Tine of the Contre& ; and it appears by the Verdilt, that
Goldsb. 182,  fhe did depart outof the Houfe of the faid £lizaber) ¢ Hours
?E’Q,‘iﬂfo‘;vﬂ' before the Contract; yet in Judgment of Law, the fiid
8. Yelv.23, Lligabeth had theé Cuftody of her at the Time of the Con-
24.Owen127. tra&, for as hath been Taid, this Cuftedy is infeparably an-
;cﬁio:; 4“3' nexed to the Perfon of the Mother. . .
3 Leon 19. 5. It was refolved, That in this Cale Marths and Eliza-
1 1_301(]’{~ 113 beth were Tenantsincommon in Thail, the Reverfion to Eliza-
E;;,EG;Z;-' 4649;5. betl the Mother and her Hgirs: for thefc Words in a Wilf,
2 Roli.g9.. (&) (equally to be divided) make a Tenancy in common,
O.Benl.19. a¢cord. to the Intent of the Devifor, altho’ they never make
Iéz‘lcfa‘rplj_‘s 8-any Pdrcition i faffo, for his Intent appears, that it thall be
. e/ + s . P
N:Beal. 36. pl.divided, and by Confequence, that there fhall be no Survi-
63. Dall.9.39,vor, and fo hath it divers Times been dadjudged before this

41, 45, 90. N
Cr. Eliz. 330. Time.

28idert.78,53. 6. It was refolved, That on this Verdict it appears, That
Swinb. 282, Egwdrd Ratclyf and Martha his*Wifée had a good Title to
gf‘ll'gij 9. a, the Land againit Androwesand Elizabeth hisWife ; and that
3 Co 61.b. oneDaugh. asthis Cafe is, thould not take Benefit of the For-
5 Ed. 4.6.2. feiture of the other. For the Stat. gives the Forfeitare to
:E })°;"d]§ e the meits of Kiny to whom the Inberitance fhould deftend, or
28, oH. 7.25.b. coree after ber Decenfe, &c. during the Life of fuch Perfon.
Br. Batrie con zhap o fhall contrallt Matvimony. Sothat firft, he ought to be
ggﬁalﬁl.e%d}'.‘go"’f Blood, and, 2d. he ought to be next of Blood to whom the
{(4)6R.2.  Inheritance thould defcend or come, &5¢. And altho’ Eliz. the
cap. 6. 1 Co.  Daugh: be of Blood, yetin this Cafc by the Deathof Az the

95. 3. Plowd. Ldnd, if fhe hath Iffue, fhall defcend to her Iffue, and if the

.b.g5.b. R .
;’llnﬁf;’;,,r_ hath no 1f{ue, it fhall reveit to Eléz. the Mother, (¢) 5 E.4.5.

Long.stokd. 4. Affifs o9, in the like Cafe on the Stat. of (4) 6 R. 2. agrees

%?f:égfﬁéﬁ with this Refolution. ' Then it was moved, If the Mother

Br.Rapcq. in this Gafe fhould enter for the Forfeiture ;5 and it was ob:

&

Br. li\pf'cal 88 je€ted, That fhe could not enter, for fhe is not of the Blood
o Con-gs of the Daughter, for the Daughter derives her Blood from
() Co.Lit.tob her Mother, and not the Mother from her. And there:
?ﬁ%ﬁ‘é‘“& with agrees (¢) § E. 6. Adminiftration Br. 4y. where it is
Swind. 23294’ held, That the Father or Mother.are not next of Blood,.t6
215. B. N. C. whom Adminiftration of the Goods of their Son or Daugh.

415.Poft.404.2. 2 thall
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fhall - be granted; and there it is faid,  Ruod pueri ﬁmt-;jg
© Janguine parentuin, fed pater & mater pon funt de [anguine
Puerorum, and that is the Reafon that no Land can (2) de- (4)Lit. Se. 3.

icend from the Son to the Father or Mother, but fhall ra- %O&Ig':uéo‘;’&

.ther efcheat to the Lord, becaufe the Father or Mother is

not of the Blood of their Son. Againft which it was argu-

ed, Thatthe Mother fhould take Advant. of this Forfeiture.

And the faid Book of () 5 E. 6. was utterly denied to be (5) Br. Admini-
Law, and that it had ofteatimesbeen reflolved againft it, £7l g‘:""” e
That Adminiftration may be granted of the Goods of the " >
Son or Daughter, to the Father or Mother, as to the next

of Blood, and that is well proved by Listleton in his firlt

Chapter of his Book, where it appears, that if there be Fa-

ther, Uncle and Son, and the Son dies, that the Uncle fhall

be Heir to the Sen, and not the Father, and yet the (¢) () Lit. Set. 3-
Father is more near of Blood, which are Lizzleton’s Words, & Lt 10. b.
which, as was faid, decide the Peint now in Queftion, And

on the Words of Lirtleton it was concluded, That in the faid

Cafe of Father, Uncle and Son, if a Leafe be made to the

Son, the Remainder to the next of his Blood, that the Fa-

ther in Cafe of Purchafe, fhall have the (4) Remaind. for by (4) Co. Lit.
the Judgment of Liztleton he is the next of Blood. And aj- ' >
though in every Artand Science there are principia & poftn-

lata, of which it is faid, Alriora ne queftveris, 8 prin-

cipia probant, & mon probantur, becaute every Pro{ ought

to be by a more high and fupream Caufe, and nothing can

be more high and fupream than the Principles (¢) them{elves, (eI) F.N.B.pref,
and therefore ought to be approved, becaufe they cannot be ' 11 114
proved. And Zittlesor faith, that it is a Maxim in Law,

That an Inheritance may lineally defcend, and not afcend 5

and that appears by Glanvile, who wrote in the Time of '
IH.2.4ib. 7. cap. 1. fol.44. b. (f) Quelibet bereditas, natu-(f)To Lit.11a,.
raliter quidem ad beredes hereditabiliter deftendit,nunguam '
autem narayaliter aftendit: And by Brattonallo, who wrote

in the Time of Hew. 3./lib. 2. cap.29. (g) Defcendit itngue(8)CoLictra.,
jus quaft ponderofuin, quod cadens deorfuin reffa linea vel
tranfoerfali, € uunquam reaftendit ea via, qua defeendit

2oft mortem antecefforum. And therewith agrees Britton,

who wrote in the Time of E. 1. cap. 119. de Succeffione, Yet

becaufe -the Common Law doth differ in this Point from

the Civil Law, thefe Reafons of this Principle of the Com-

mon Law were alledged, fil. That in this Isoint, as almoft

in all others, the Common Law was grounded on the Law

of God, which was faid, was caufa caufurum, as appears in

the.2yth Chap. of (b) Numbers, where the Cafe which was (IfIJ)CO-LiML&
in Judgment before Mofes was, That Sulphaad had Iffue ™Y 1%
five Daughters, and having divers Brothers, died, to whom .

his Inheritance thould defcend was the Quefl, the Daughters

c - claimin@
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¢laiming it jure propinguitatis, as their Birthright, andnext
Heirs to their Fathet; the Brothers claiming it as Heirs
‘Male jure bonoris, to celebrate and continue the Name of
their Anceftors: And this Cafe feemed of great Difficulty
to Mofes, and therefore, for the deciding of that Queftion,
Mofes ¢onfulted with God 5 for the Text faith, Rerulitgue
- Mofes caufunn earum ad judiciume Domini, qui dixit 44
eum, fuftam rem poftulant filie Salpbaad. Da eis poffeffio-
“mem inter cognatos parris fui, & ei in bereditatemn fucce-
dant : A4 filios autem Ifrael logueris hec : Homo cum mor-
tuus fueric abfyue filio, ad filiam ejus tranfibis bereditas,
f2 fliam non babuerit, babebir fucceffores fratres fuos, quod
- [fE fratres non fuerint, dabitis hereditas’ frasribus patris e-
jus 5 fin aurem nec patruos babuerit, dabirur bereditas bis
qui ei proximi funt, eritque hoc filiis Ifrael fanitunme lege
perpetra, ficut precepit Dominus Mofi. By which general
Law (which extends not only to the faid particular Cafe,
but to all other Inheritances, to all Perfons, and atall Times)
it appears that the Father himfelf, and all lineal Afcenfion,
‘is excluded.

Another Reafon of the faid Principle was alledged, for
avoiding of Confufion in Cafe of Delcents, if not only li-
neal and collateral Defcent fhould be allowed, but lineal
Afcenfion alfo, which is one of the Caules of fuch Diverfity
of Opinions in Cafes of Defcents in the Civil Law ; and

~ the contrary is one of the Caufes of the Certainty of the
2 Rules of the Common Law in Cafe of Defcents and Inhe-
" ‘ritance, being ponderofuin quoddam, as Bralton faid, jure
warure defeendit, and not afiendir, for omne grave ferrur
“deorfums. And it was faid at the Bar, Ifin this Cafe he in
the Reverfion had been Brother of the half Blood to the
Daughter that confented, &¢. he might enter as proximus
de fanguine; end yetr he could not inherit Lands in Fee-
fimple, as Heir to his Sifler in fuch Cafe, in which Point
alfo'the Common Law doth differ from the Civil Law;
for by the Common Law of England, if a common Perfon
(a)Lit. Se&. 3. hath (2) Iflue 2 Son and a Daughter by one Venter, and
Co. Lit. 14. b. 2 Son by another Venter, and died feifed of Lands in Fee-
fimple, and the elder Son enters into the Land, and dies
without Iffue, the Sifter of the whole Blood fhall inherit
to him, and not the Brother of the half Blood. And that
was the ancient Common Law of this Land, and always
continued, as appears by Glanvil, lib. 3. cap. 1, Bratten
iib. ». cap. 30. and by Briteon, cap. 119. . .
And the Reafon of the Com. Law is notable, and may be
collefted by the faid ancient Authors of the Law, that every
(8)Co.Lit.10.b. one who is Heir to another, auz ¢ff Leres jure (b) proprie-
tatis, as the eldeft Son; who alone fhall inherit before all his
. 2 Brothers,
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Brothers, aut jure (a) veprefentationis, as_ where the eldeft (5C0.Lit.10.bs
Son dies in the Life of his Father, his Iffue fhall inherit
before the younger Son 3 for altho™ the youngeft Son is 7a-
gis propinquus, yet Fure reprafentationis the Iflue of the
eldeft Son fhall inherit, for he reprefents the Perfon of his
Father, and, as Braéton faith, Fus proprietaris, which his
Father had by Birth-right, defcends to him, aut jure pro-
pinquitatis, (1) as propinquus excludit vemotum, & remo-(4)Co.Liz 10bs
tus remoriovem ;5 aut fjure fanguinis, and by Force thereof,
in the faid Cale, the Daughter fhall inherit before the Son,
and that for divers Caufes ; in as much as the Blood which
is betwixt every Heir and his Anceftor makes him Heir,
for without Blood none can inherit : And therefore it 'is
great Reafon,that he who hath full and whole Blood,fhould.
inherit before another who had but a Part of the Blood of
his Anceftor, for crdine wature rotum prefertur unicui-
gue parti. And therefore Bralton faith, Luod proprer jus
Jarguinis (¢) duplicatum, tam ex parte parris, Quam ex par-(;)CoLit.14.9:
te marris, dicitur. beres propinquior foror, quam frater
ds alia uxore. And Briron faith, That the Right of Blood
in this Cafe caufes the Female to foreclofe the Male.
2. As none can be-begotten but of a Father and Mother,
and ought to have in him two Bloods, that is to fay, the
Blood of his Father and the Blood of his Mother ; thefe
Bloods commixt in him by lawful Marriage -conftitute and
make him () Heir ; {o that none can be Heit to any, unlefs ()Co. L1420
he hath in him both the Bloods of him to whom he will
make himfelf Heir, and therefore the Heir of the half Blood
cannot inherit, becaufe he wants one of the Bloods which
fhould make him heritable, as Ariflotle 1ib. Topicorum;
Parte quacungue integrante fublata, tollitur totum,quod ve-
rum eft fi accipias partem integrantem fro parte neceffaria :
As in this Cafe, the Blood of the Father and of the Mother
are but one inheritable Blood, and both are neceflary to the
Procreation of an Heir,and therefore deficiente uno, non po-
teft ¢ffe eres. And on this Reafon it feems to Britzon,cap.
5. if a Man be attainted of Felony by Judgment, that the
Heirs begotten after the Attainder are excluded of all Man-
ner of Succeffion of Heritage, as well on the Part of the /e) (¢)Co.Iit 124,
Mother,as on the Part of the Father ; and the Reafon there- 'C;ﬁf?"j enhy
of was, that the Son begotten after the Judgm. had not two =~~~
heritable Bloods in him ; for,at the Time of the Begetting
of him, the Blood of the Father was corrupted; for ex le-
rofo parente leprofus gemeratur filius; and when the Fa-
ther is attainted of Felony, the Blood, in Refpe&t of which
E be
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he fhould be heritable, being corrupted, the Son, as feem’d
to him, had but half Blood; that isto fay, the Blood of
the Motlier in him uncorrupted ; and therefore he- held,
that (uch Son fhould not inherit to his Mother. And with
him agrees Bracton, kib. 3. cap. 13. Non valebit felonis gene-
ratio, nec ad hereditarem paternam, vel matevnam s Ji au-
tewm ante feloniame generarionem fecerit, talis generatio fuc-
cedit in bereditatem parris, vel matris, a quo 1o fuerit
Jelonia perpetrata; becaufe at the Time of his Birth he
had two lawful Bloods commixt in him,which cannot be cot-
rupted by the fubfequent Artainder, but enly as to him who
offended. : '
The third Reafon was for avoiding of Confufton ; for if
as well the half Blood as the whole Blood fheuld be equal-
‘ly heritable, then in many Cafes Confufion and Incertainty
will enfue who fhould be the next Heir; and if 2 Man
would advance any that is of half Blood to him, he
might eafily convey fome of his Inheritance to him at his
+ Pleafure: And therefore it was concluded, that the Com-
mon Law, which prefers the whole Blood before the half
Blood, was grounded on greater Reafon than the Civil Law
in this Point : (yet in fome Cafes the half Blood may inherit
by cur Law, 7. ¢.) Aut jure five ratione doni,and in that the
Common Law doth admit the half Blood to inherit. As if
a Man makes a Gift to ene and his Heirs of his Body, and
he bath Iffue a Son and a Daughter by one Penter, and a
Son by another Zenzer, and the Father dies, and the elder
Son enters and dies, the younger Son fhall inherit ger for-
weam doni, for he claims ‘as Heir of the Body. of the Donee,
and not generally as Heir to his Brother; and thisis the
(#)" ic. Se&. 3. Reafon that Lirtleron faith, (a) Quod poffeffio frarris de
CoLit, 15. <. _feodo fimplici facir fororem effe heredem : In which Rule
every Word is to be obferv'd.
1. That the Brother ought to be in a&tual Poffeflton of the
14) Co Litas. Fee 4nd Freehold,either by his own A&, 1) or by the aftual
wb.Kelw.sj0a. Poffeflion of another 5 but if neither by his own A&, nor by
the Poffeffion of another, he gains more than deflcends to
him, the Brother of the half Blood fhall inherit; and
()Co.Lit.1s b, therefore if Land, Rent, (¢) Advowfon, &c. defcends to
1Ro. 628, the elder Brother, and he dies before any Entry by him
made into the Land, or receive the Rent, or prefent to the
Church, the younger Brother fhall inherit : And the Reafon
thercof is,that of all Hereditaments in Poffefl! he who claims
fuch
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fuch Hereditaments as Heir,ought to make himfelf Heir to
bim who was laft altually feifed, as it is held 11 H. 4.11. 10
Aff27. 34 4ffi10. 19 E.o. Quare imp.147. 45 E. 3.13. and
Lutrleton, c¢ap. 1. For if there be Father, Uncle, and Son, Co. Lit. 11.b.
and the Son purchafes Land, and dies without Iffue, and the
Land defcends to the Uncle, if the Uncle dies before En-
try, the Land fhall not defcend to the Father, for then he
ought to make himfelf Heir to him who was laft aétually
feiled, and that was the Son; and therefore Littleton faith
in fuch Cafe, if the Uncle enter, &c¢. then the Father fhall
have the Land as Heir to the Uncle 5 and in this Cafe the Q. Carth. 128.
Father was laft altually feifed, and the Sifter cannot claim
the Land as Heir to the Pather, for the younger Son is Heir
to him: But if the elder Son enters, and by his own A&
hath gained the Aétual Poffeffion, or if the Lands were leafed
for Years, or in the Hands of a Guardian, and the Leffee or Co, Lic1s. b.
Guardian poffefs the Land, there the Poffeffion of the Leflee
or Guardian doth veft the aftual Fee and Freehold in the
elder Brother 5 and in fuch Cafe the Sifter fhall inherit as
"Heir to her Brother, who was laft aftually feifed : But of
a Reverfion, or 2 Remainder expeflant on an Eftate for
Life or in Tail, there he who claims the Reverfion as Heir,
onght to make himfelf Heir to him who made the Gift, or
Lezfe,if the Reverfion or Remainder defcend from him: Or
if 2 Man purchafe fuch Reverfion or Remainder, he who
claims as Heir ought to mdke himfelf Heir to the firft Co. Lit.12. a.
Purchafer; and all this appears, 24 E. 3. 24. 37 4ff 4. 40 E.
3.9. 42 F.3. 10. 45 E. 3. Releqfes28. 49 E.3.12. 7 H. 5.
5& g4 846 35 Aff 2. s E.4.9. 3H 7.5. 40 4ff 6. 21
H.5.335. And by thefe Rules (good Reader) you will well
underftand your Books, and the true Reafon of them; and
by that which hath been faid it appears, That if the King,
by his Letters Patents, create one a Baron, and gives the
Dignity-to him and his Heirs, and he hath Iffue a Son and
a Daughter by one Penter, and a Sen by another, and dies,
and afterwards the elder Son dies without Ifue, in this
Cafe the Dignity fhall defcend to the younger s for it can- ¢y, Car. 6or.
not be {aid that the elder Son was in Pofleflion of the Dig-
nity, no more than of his Blood, for the Dignity is inherent
to his Blood ; and neither by his own A&, nor by the A&
of any other doth he gain more adtual Pofleffion (if it
may be fo termed) than by the Law defcended to him 5 and
then the younger Brother fhall make himfelf Heir to his
Father, and not to his Brother ; fo that this Word (poffé/fzo) Co. Lit. 15.b.
which is but pedis pofirio, extends only to Things of which a
Man by his Entry or other A& may get the altual Pofleffion.
2. Littleton {aith, Poffeffeo fratris de feodo fimplici, and
thefe Words, feoduin fimplex, exclude Eftates-Tail. Co. Lit. 15. b
. Fa 3. Facit

Co.lit 15.b.
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3. Fucit fororem beredem, by which is implied, that in
this Cafe, foror eft beres faétus, and that the Law without
other A& doth not make the Sitter Heir 5 but the younger
Brother is after the Death of the elder Brother beres za-
tus to his Father, But the A& by which the elder Brother
gains aCtual Pofleffion facit forovem baredem s fo that when
the elder Son hath not a&ual Poffeffion, or if it be fuch an
Inheritance of which an a&tual Poffeffion can’t be gain’d per
pedis pofitionem, or by fome other A&, it fhall by Law de-
fcend to the Brother of the half Blood : And fo it wascon-
cluded by the Plaintiff’s Counfel, That the Father, or Mo-
ther, or Brother of the half Blood, might be next of Blood
within the Purview of the faid A& ; and that in this Cafe
it appears by the Verdiét, that the Mother, and not the o-
ther Sifter, ought to take Advantage of this Forfeiture :
But the Court refolv'd, that the faid Points on the Statute
who fhould be next of Blood to enter for the Forfeiture,
could not come in Judgment in this Cafe, becaufe the Iflue
was join’d upon a collateral Point, ftil. Whether Elizabeth
the Mother-had the Cuftody of the faid Azrz. at the Time
of the faid Contralt ; and therefore all the other Matter
concerning the Forfeiture, and who fhould take Benefit
thereof, was out of ‘the Iffue; and the finding of the Jury
(as to that) was without Warrant, and not materiai : And
Q.1 53lk.663. for this Caufe, altho’ in Truth the Plaintiff, as it here é.p-

pears, had good Right againft the Defendant, yer for as
much as the Iflue was found againft him, Judgment was
given that the Plaintiff Nibil capiat per billane.

Coke and others were of Counfel with the Plaintiff, and
Godfrey and others with the Defendant. :

[(Where a Verdiit, finding more than is in Iffue, fball be good
Jor what was in Lfue, and the Surplus rejelted, fee 5 Co. g.
4 Co.43,46. 5 Co. 2. Part 30. 6 Co. 47. 9 Co. 3:.34. 11 Co.
31,13, 20.] :

Boy Ton’s
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BoyToN's Cafe.
Mich. 34 & 35 Eliz.
In the King's Bench.

Homas Boyton Clerk, Parfon of Heffer in Suffolk,
brought an Audita querela dgainft William Andrews

and Lewis Sympfon, fetting forth how the Defendants in-

the King’s Bench had ‘recover’d againft the Plaintiff 50/
Debt and Damages, and that after the Judgment, (il =
Suvlii, 31 Eliz, at Bury St. Edmunds in the County of
Suffolk, within- the Liberty and Franchife of Sir Roger
Townfpend Kot. and William Dixe Efqs by Purdey and
Dey, Virtute cujufdam warranti nuper antea eifdem pre-
ditis Rogero € Will fal¥, virtute cujufdam Warranti eif-
dem Roger’ &5 Will’ per Philippum Tilney Armig’ tunc Vi-
cecom’ predilt’ Com’ Suff. fub figill. officii fui confelt, de
& fuper quoddam Lreve de Capias ad futisfaciendum pre-
Jar' Willielmo Andrews € Lodovico Sympfon de debit’ €5
damnis pred’, ad profecutionemn ipfius Wil Aundrews &
Lodovic’ a pred’ curia noftra coram nobis emanar’, & Vic’
preditt Suff nuper diref, &c. the faid T homas Boyton
was taken and arrefted in Execut. ’till the faid Roger and
Will. Dixe, the {aid Tlo. Boyton at Lambeth in the County
of Surrey, the faid Debt and Damages not fatisfied, exrrz
prifonam prediF evadere & ad largum quo voluit ire per-
miferunt.  'The Defendants pleaded, That the faid Roger
and Will. Dixe non permiferunt eundem T ho. Boyton extra
Prifonam pred’ cvadere, & ad largum ire quo voluit, nodo
& forma prout, €&c. And thereupon the Jury gave a fpecial
Verdiét to this Effect ; That the Plaintiff was in Execution
prout, &¢, and that the faid Reger and J7ul, Dixe, Bailiﬁ"sf
F3 0
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of the faid Franchife adduxerunt him to Weftwinfler
within the County of Aiddlefex, die Lune ante retorn'
brevis de Capias ad futisfaciend’, (the Day of the Return
being die Lune poft craftin’ animarum) fo that the Bailiffs
miftook the Day of the Return; and that the faid Bailiffs,in
the Interim, before the Return of the Writ, at the Requeft
of the Plaintiff, carried him to Zambeth within the County
of Surry; which Town of Lambeth is next adjoining to
Weftminfler, but out of the Way, and not in the Way from
the County of Suffolk to Weftminfter. And that at the Re-
turn of the faid Writ the Bailiffs” did deliver the faid
Royron to the Prifon of the King’s Bench by Virtue of the
faid Writ; and that the Plaintiff, from the Time of the
Arreft, until the Return of the faid Writ and Delivery of
him to the Prifon aforefaid, did remain and continue with
the Bailiffs by Virtue or Colour of their Warrant. And
whether on the whole Matter the Plaintiff were at large
and out of Prifon, was the Queftion : And Judgment was
againft the Plaintiff; and in this Cafe thele Points were
unanimoully refolv'd by the Court.

Firfl, it was objefted, That the Command of the Writ of
Capias ad faciendum was to have the Body of the Plaintiff at
the Court of King’s Bench, which then was at Weflminfler s -
and for as much'as they carried thePrifoner beyond Wefimin-
JEer, that is to fay, to ,Lm?lriztb in another County,which was
not warranted by the Wrjf, it muft of Neceflity be an Efcape :
For the Writ gave them Authority to bring him to IWeflmin-
fter, for there was the King’s Bench ; and therefore when
they carry him farther, to Kambeth in another County, it
is without Warrant, and, by Qonfequence an Efcape ; for
the Bailifls could not ha\}e the Cuftody of him there as
Bailiffs of the Franchife, for that Was out of the Franchife;
and by Force of the Writ t%st)ey could not have the Cuflody
of him, becaufe they have not purfued the Writ; and if the
Bailiffs fhould be fuffered to carry him to Lanbeth, by the
fame Reafon they may carry him to 2v7k, or to any other
ramote Part of the Realm, at their Pleafure.

Secondly, it was faid, That in as much as the Writ,
which is their Warrant, was to have his Body at the Court
of King’s Bench fuch a Day, they ought to bring the Body
the ufual way to Weflminfter, where the King’s Bench then
was, for fo much is implied by the Writ ; and therefore the
carrying of his Body to Zambetl in another County, was
without Wrrant, and by Confequence an Efcape, and the
Plaintiff thereby out of their Cuitody.

To which it was anfwer’d, and refolv'd by the Court, That,
firft, there was a Difference between the Cuftody ¢f one in
Execution within the Franchife or County where the com-
mon Gaol is, or the Office of the Sheriff or Bailiffs ex-
tends, and where the Sheriff or Bailiff hath the Cuftody

[
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of one in Execution out of their Franchife or County, as
in the Cafe at Bar by Force of a Writ: For if the Sherif
or Bailiff of a Liberty affent that one who is in (2) Execu- (4) 1Rcll’s 806°
tien and under his Cuftody go out of the Gaol for a Time, S;’ebr"';”'o' Dale
and then to return, altho’ he return at the Time, yet it is an (. Caff. 14.
Efcape. So if the Sheriff, €. fuffer him to go by Bail or
(&) Bafton, for the Sheriff or Bailiff ought to keep him ;,’i)‘%"“'gsg&
in (¢) filva & aréta cuflodia. And t! ~ Star. of Wefl. 2. cap. 3,‘_":. B2
11, faith; Quod carceri mancipentur in (4) ferris, fo as Hob. 202,
the Sheriff may keep them who are in Execution in Fetters g(’l- Lé',;’-"“- 2,
and Irons, to the End they may the fooner fatisfy their Citl};]iz‘cfr];'eﬁ:
Creditors. And with that agreesa Refolution, 77in. 24 H. 8. in Kelw. 214.
by the Advice of Firz- Fames and (¢) Norwick,C.Jutkices, and J- '3)65’1-/}?3:57‘
Firzherbert and Spilman Juftices, that by the Law, thofe () Trard. yo.-
who are in Execution Thall not go at their Liberty wirhin 2 Iafh 381
the Prifon, nor out of the Prifon with the Keeper, but fhall f)‘lo-s‘h“- a.b.
be kept in fri Ward, vide Dyer (f) 249. b, and the Sratutes C:,réa::gg.o.
of 2 R.2. cap. 12. & Weftm. 2. cap.11. But it was adjudg’d, Co. Lit. 260.a.
where the Sheriff hath one in Execution for Debt, and a ! %“;{1'5 807,
() Habeas Corpus iflues out of the King’s Bench to have the ?d)n, ,;j,{;.,“
Body of him who is in Execution in the fame Court at a 146. Dalr,Sher.
certain Day, by Force of which Wrir, the Sheriff, before 1s0- 1 Roll's
the Return of the Writ, brings his Body to an Inn in Swirh- ,f)’,'ﬁol';’s‘;g;:
field towards Weftizinfler, and the Prifoner of his own Head Dv.240. pl. 34.
goes without any Keeper to Southavark, in the County Gf'g)'ROH'SISOL
Surrey, and the next Morning comes again to the Sheriff to pJioara. e
Smithfield, and at the Return of the Habeas Corpus the (g) Dale. Sher.
Sheriff delivers his Body in Court 5 this was no Efcape. 14} Mooragy.
And fo it was adjudg'd in this Court 31 Eliz. in Char-
nock’s Cafe, who was Sheriff of Bedford, for the Effe& of
the Command of the Writ was perform’d, f#. to have his
Body in the K.s Bench:-fuch a Day ; and this ftands with
great Reafon, for the Sheriff, &¢. may more {trongly guard
his Gaol,than every Inn or other Place thro’ which he travels;
@ fortiori in the Cafe at Bar, for he was always under the
Cuftody of the Bailiffs. And the Writ doth net command
the Sheriff to bring him the direct or ufual Way to Wefim.
&¢. but only to have his Bodyin the K.’s Bench, &¢. fuch a
Day. And therefore if one be Sheriff of two Counties, and
hath arrefted and taken feveral Perfons in Execution in the
feveral Counties by Force of feveral Capias ad Satisf, dire&ted
to him 5 he may in that Cafe bring one Prifoner out of the one
County into the other, to carry them both together to -the
King’s Court at WWeftm. without any Efcape; and what Way
or Place the Sheriff thinks moft fure for him, he may take.
And fome conceived that the Cafe at Bar was ftronger, be-
caufe the Prifoner went to Lambeth at his own Requelt 5 and
therefore he fhall not difcharge himfelf by Audira Querela
in this Cafe. And for as much as Efcapes are fo (b) pensl (#) Dslt.Sher.
to Sheriffs, Bailiffs of Liberties, and Gaolcrs, the Judges '+
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of the Law have always made as kind and favourable Con-
firu@ions as the Law would fuffer, in Favour of Sheriffs,
Bailiffs of Liberties, and Keepers of Prifons, who are Offi-
cers and Minifters of Juftice. And to the Intent that every
one fhould bear his own (#) Burthen, the Judges would ne-
ver adjudge one to make an Efcape by any ftriét Conftrution.

And therefore if one in Execution efcapes out of Prifon, and
flies into another County, it mdy be argu’d that this fhall be
an Efcape, altho’ he be re-taken on frefh Suit, becaufe the
Sheriff cannot have the Cuftody of him in (2) another County,
in Regard be is not Sheriff there, neither doth his Authority
extend thither. But the Judges, neverthelefs, will adjudge
it no Efcape, becaufe the Sheriff did all he could, and by
his(c) frefh Suit hath re-taken him before any Aétion brought,
So in the Cafe at Bar,' when the Prifoner is once out of the
proper County, altho’ he goes into another County which is
not in the way to Weftm, where the K.’s Bench fits ; this, by
a favourable Conftruiion in Law, is not an Efcape, if at
the Day of the Return he have the Body of the Defendant in
Court. And if the Sheriff, €&5¢. fhould be compelled to bring
his Prifoners to the K.'s Court as 7z reffa linea, it would be
too full of Hazard and very dangerous for Sheriffs, &c.

Secondly, it was refolv’d, That if one in Execution efcape
of his own Wronyg, and be re-taken, he fhould never have
an Audita (4) Querela to difcharge himfelf of the Imprifon-
ment, becaufe he fhall not take Advantage of his own
Wrong 5 and in fuch Cafe it is lawful for the Gaoler to re-
take him, as it more fully appears in the following Cafe:
And where it was objefted, That the Writ was not good,
becaufe it doth not appear that the Warrant made by the
Bailiffs was in Writing ; for the Words of the Writ are, Vir-
tute cufnfdam warranti,and doth not fay in Writing, as hath
been Taid. But that Exception was difallow’d by the Court ;
for the Sentence is, (f) Virtute cujuyficin wvarrauti per pre-
Jat’ R . fulh & direlt, &c. by which Words ( faé#’
¢9 direlt’) is implied that it was in Writing.

Another Exception to the Writ was taken, That it doth
not appear thereby when the Judgment was given, nor when
the Capias ad farisfacienduns iflued, nor when it was re-
turn’d, fo that it might appear that the Defendant was
arrefted by Force of it after the Tefle of the Writ, and be-
fore the Return of it; but that Exception was alfo difallow-
ed by the Court; for as much as it (g) appears by the
Writ, That the faid Zhomes Beyton the Plaindff, virture
brevis pred captus & arveflatus fuit in execurione, by
thele Werds it is implied, that it waslawfully and duly done.
And it was agreed, that Writs are more compendious than
Counts, and Counts than other Pleadings, for Writs compre-
hend the Effe&t and Subftance without Circumftance of
Time or Place, and other Circumftances, F¢ ideo dicuntur
grevia, proprer corim brevitatein, Sy
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Sir GEORGE BROWN's Cufe.

Hill. Term, 39 Eliz. in B. R. Rot. 440.

45

Wﬂliam Spencer, late of Swindon in the County afore- Wilts, £

faid, Yeoman, and T homas Spencer, late of Swindon

in the County aforefaid, Yeomen, were attached to anfwer
to Fames Lynch of a Plea; wherefore with Force and
Arms one Mefluage, one Barn, one Garden, eighty Acres
of Land, eighty Acres of Meadow, and eighty Acres of
Pafture, with the Appurtenances, in Swindon, which George
Brown, Knt. to the aforefaid Fames demifed for a Term
which is not yet ended, they entred, and him from his
Farm aforefaid did ejed, and other Harms did unto fiim,
to the grievous Damage of the faid Fames, and againft
the'Peace of the Lady the now Queen, &c¢. and where-
upon the faid Fames, by Thomas Cowper his Attorney,
complaineth, That whereas the aforefaid George Brown
the 22d Day of Offober in the 35th Year of the Reign of
the now Queen, at Swindon aforefaid, had demifed to
the faid Fames the Tenements aforefaid, with the Appur-
tenances, to have and to hold the fame Tenements, with the
Appurtenances, to the faid Fames and his Affigns, from
the Feaft of St. Alichac/ therArchangel then laft paft, until
the End and Term of four Years from thence next enfuing,
and fully to be compleated : By Virtue of which Demife, the
faid Fanees into the Tenements aforef, with the Appurtenan.
entfed, and was thereof poffefled ; and fo thereof being pof-
fefled, the aforef, 724l and Tho. afterwards, that is to fa}zf,
\ the
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the 22d Day of Offober aforefaid in the 55th Year afore-
faid, with Force and Arms, &¢. the Tenements aforefaid,
with the Appurtenances, which the faid George Browsn to
the faid Fames in Form aforefaid demifed for the Term a-
forefaid, which is not yet ended, entred, and him the faid
Sames from his Farm aforefaid held out, and other Harms,
&c. to the grievous Damage, &¢. and againft the Peace,
€c. whereupon he faith that he is the worfe, and hath Da-
mage to the Value of 20/. and thereof bringeth Suit, &o.
And the aforefaid William and Thomas by Fobn Paxton.
their Attorney come, and defend the Force and Injury,
when, &fc. and fay that they in-nothing are guilty of the
Trefpafs and Eje&tment aforefiid, as the aforefaid Faines
above againft them complaineth: And of this put them-
felves upon the Country ; and the aforefaid Fames likewife,
€. Therefore it is commanded to the Sheriff, that he have
here in eight Days of the Purification of the blefled Mary
12 good and lawful Men, &¢c. by whom the Truth, &e.
and who neither, &¢. to recognife, €5¢. becaufe as well, &e.
Afterward the Procefs between the Parties aforef, was con-
tinued of the Plea aforef. by Jurors between them put in
refpite here until this Day, that is to fay, in eight Days of
St. Mich. in the 37th Year of the Reign of the L. the now
Q. unlefs the Juftic. of the L. the Q. for Affifes in. the Coun-
ty aforef. to be taken afligned, by the Form of the Stat. upon
T hurfd. the 17th Day of Faly laft paft, at New Sarum in
County aforef. firft came. And now here at this Day come
as well the aforef. Fames Linche,as the aforef. Wili. Spen-
cer and Tho. Spencer by their Attorney aforef. and the a-
forefaid Juftices of Affife before whom, &¢. fent here their
Record in thefe Words; Afterw. the Day and Place with-
in contained before Zho. Walinefley, one of the Juftices of
the Lady the Q. of the Bench, and Ed. Fenner one of the
Juftices of the faid Lady the Q. of Pleas before the Q. her
felf to be holden affigned, Juftices of the Affife of the La-
dy the Q. in the County of Wlts, to be taken, affigned by
the Form of the Statute, came as well the within named
Fames Lynche as the faid within written Will. Spencer, and
T'ho. Spencer by their Attornies within mentioned ; and the
Jurors of the Jury whereof within mention is made being
called, fome of them, that is to fay, William Garvet of
Shaw Gent. William Bury of Crickland, T homas Buckley
of Nether-Haven Gent. Williawe Morfe of Haydon, Fobn
Noyfe of Grafton, Richard Legge of Nether-Haven, Tho-
mas Smith of Kenuet, Thomas Sloper of Mounton, and
Wiil. Gouldesborongh of the fame came, and are fworn of the
fame Jury,and becaufe that the reft of the gurors ofthe Jury
did not appear,therefore others of the Standers-by,chofen by
the Sheriff of the County aforef. at the requeft of the faid

Fames,
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Fames, and by the Command of the Juftices aforef. were new
put, whofe Names to the Panel within written are filed,
according to the Stat. in fuch Calc lately made and provided :
And the Jurors fo of new put, that is to fay, T homas Srin-
gery, Will. Bundy, and Will. Haftall, being likewife called
came, who to the Truth of the Matter within contained, to-
gether with the other Jurors aforefaid firfk impanelled, being
chofen, tried and fworn, fay upon their Oath, That the a-
foref, Will. Spenucer is not guilty of the Trelpafs and Ejeétm.
within written, as the faid /72//. hath within alledged ;s and
fyrther the faid Jurors, as to all the Trefpafs and Ejeéim. a-
foref, within written, befides the Trefpafs and Ejectm. in the
Mefluage within contained, and 26 Acres of the Tene-
ments within written by the aforefaid 7 homas Spencer with-
in fuppofed to be done, they fay upon thcir Oath, That the
faid 7ho. is not thereof guilty, as the faid 7 4o. likewife there-
of within alledgeth ; and as to the Trefpafs and Eje@ment
within written, into the aforefaid Mefluage and 26 Acres of
Land within fuppofed to be done, the fame Jurors fay upon
their Qath, That long before the within written Time, in
which it is fuppofed the Trefpafs and Eje@tment aforefaid
to be done, one Rich. Bridges, Knt. was feized as well of
the aforefaid Mefluage and 26 Acres of Land with the Ap-
purtenances, as of the other Tenements within written, refi-
due, with the Appurtenances, in his Demefn as of Fee ; and
fothereof being feized the faid Rich. long before the Time
aforefaid, in which, &c. by his certain writing of Feoffment
indented, in Confideration of a certain Jointure of one Jo-
hanna bis Wife, Daughter of Will. Spencer, Knt. decealed,
from thence after to be had and ended, gave and granted,
and in his faid writing Indented confirmed to Fobn Winch-
combe the Elder, of Newbery, in the County of Berks, and
Folnr Knight of Newbery aforefaid, the aforefaid Mefluage
and 26 Acres of Land, in which, §&c. amongft other things,
to have and to hold the faid Meffuage and 26 Acres of Land,
in which, €¢, amongft other Things, to the faid Fobu Winch-
combe and Fohn Knight, their Heirs and Affigns for ever,
under this Condition following, that is to fay, That the faid
Fobn Winchcombe and Jobn Knight, within one Month next
enfuing after the Date of the faid Writing, by their fuffi-
cient Writing in Law, as by the learned Counfel in the Law
of the faid Richard Bridges it fhould be advifed, fhould
give, grant, and deliver the aforefaid Mefluage and 26 Acres
of Land, in which, ¢9¢. amongft other Things, to the faid
Richard and the faid Pobanna his Wife; to have and to
hold the faid Mefluage and 26 Acres of Land, in which,
&c. amongft other Things, to the faid Ricksrd and the
faid Fobanna, and to the Heirs of the Bodies of the faid
Richard and the faid Pobanna his Wife, betwixt the faid
Righard and the faid fobanna lawfully begotten; andf for

Detault
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Default of fuch Iffue, the Remainder thereof to the Righ:.
Heirs of the aforefaid Richard for ever, of the chief Lordso
the Fee by the Services thereof due and of Right accuftomed, as
by the faid Writing of Feoffment inde¢nted, fealed with the
Seal of the faid Richard Bridges, and bearing Date the 23d Day
of Fanuary in the 32d Year of the Reign of the Lord Henry the
8th, late King of England, to the Jurors aforefaid, in Evidence
fhewed, more fully appeared ; and that by Virtue of the faid
Feoffment, the aforefaid Fobs Winchcombe and Fobn Knight were
feifed of the aforefaid Mefluage and 26 Acresof Land, 1n which,
&rc, amongft other, in their Demefn as of Fee, upon the condi-
tion aforefaid: And farther the Jurors aforefaid fay upon their
Qath, That the faid Fobn Winchcombe and Fobn Knight being fo
thereof feized, long before the aforefaid Time, in which, &,
and within the faid one Month next enfuing, after the Date of
the faid Writing of Feoffment indented at Walct aforefaid, in
Performance of the Condition aforefaid, and at the Requeft of
faid Richard Bridges, by their certain Writing indented of Feoff-
ment, conveyed, enicoffed and delivered, and by the faid
their Wriring indented, they did confirm to the aforefaid
Richard Bridges and Fobanna his Wife the aforefaid Meffu-
age and 26 Acres of Land, in which, & . amongft other Things;
to have and to hold the aforef. Mefluages, and 26 Acres of Lands,
in which, &8c. amongft other to the aforef. R. Bridges and Foban.
his Wife, and the Heirs of the Bodies of them the faid Richard
and Fobanna betwixt them lawfully begotten ; and for Defaule’
of fuch Iffue, the Remainder thercof to the right Heirs of the
€aid Richard Bridges for ever, of the chief Lords of the Fee by’
the Services thereof due, and of right accuftomed, as by the’
faid Writing of Feoffment indented, with the Scals of the faid
Fobn Winchcombe and Fobn Knight fealed, and bearing Date the
6th Day of February in the 32d Year of the Reign of the afore--
faid late King Henry the 8th'aforefaid, and to the Jurors afore-
faid in evidence fhewed, it more fully appeareth : And thatb
Virtue of the faid Feoffment, the aforefaid Richard Bridges ang,
Fohanna were feized of the aforefaid Mefluage of 26 Acres of
Land, in which, &% amongft other Things, in their Demefn as
of Fee-tail, that is to fay, to the faid Richard and.Fobanna, and
the Heirs of their Bodies between them lawfully begotten; the
Remainder thercof to the right Heirs of the faid Rickard as
above is faid: And the faid Rickard and the faid Fobamna fo
thereof being feized had Iffue of their Bodies between them
lawfully begotten, one Authony Bridges their Son yet living.
and in full Life being, that is™ to fay, at Weg-Shefford in the
‘County of Berks; and that afterwards, and before the Time, in
which, &c. the aforefaid Richard Bridges and Fobanna of the a-
forefaid Mefluage and 26 Acres of Land, in which, &, amongft
other, in Formi aforefaid being feized, the faid Richard be-
fore the aforefaid Time in which, & at Ludgarfball in the
faid County of Wilts, of {fuch his Eftate died thereof feized : And
the aforefaid Fobamna him over-lived, and held herfelf in the
aforefaid Mefluage and 26 Acres of Land, in which, & a-
mangk other, and was thercof fole feized in her Demefhn as.of
Fee-



Part L. Pleadings in Brown's Cafe.

Fee-tail in Form aforef. the Remainder thereof over, as be-
fore is {aid : ‘And farther the Jurors aforef. fay upon their
Oath, That the faid Pobanna being thereof fo feized, the
aforel. Anthony Bridges the 4¢h Day of December in the
32d Year of the Reign of the faid Lady the now Q. at 74i-
cot aforel. by his Indenture made between the atoref. An-
thony Bridges, Son of the aforef. Richard and Fokanna, and
Barbara then Wife of the faid Anthony, and one Edward
Langford, Gent. by the Name of Anthony Bridges of Weft-
Shefford, otherwife great Shefford, in the County of Berks,
Efq; and Barbara bis Wife, and Edward Langford of Lin-
colus-Inn, Gent. of the one Part, and one George Brown,
Kat. by the name of George Zrown, Elg; fecond Son of the
Right Hon. Anthony Vilcount Brown, Kat. of the moft no-
ble Order of the Garter, of the other Part; which other
Part with the Seals of the faid Authony Bridges, Barbara,
and Edward Langford fealed, bearing Date the fame Day
and Year, to the Jurors aforef. in Evidence fhewed, it was
covenanted, granted, condefcended unto, concluded and fully
agreed by and between the faid Parties to the faid Inden-
ture, in Manner and Form following ; that is to fay, that
the faid Anthony Bridges, Son of the faid Richard Bridges
and Fobanna, and Edward Langford, covenanted and
granted for them, their Heirs and Afligns, to and with the
aforefaid George Brown, his Heirs and affigns, by the fame
Indenture, that they the (aid Authony Bridges, Son of the
aforefaid Richard Bridges and Fobanna and Barbara, toge-
ther with the aforefaid Edward Langford before Eafter
Term then next following, would levy, and acknowledge
before the Juftices of the faid Lady the Q. of the Bench
at Weftm. one Fine or diverfe Fines with Proclamations, ac-
cording to the Coutfe of Finesin the faid Court ufed, to the
aforel George Brown, of all that Manor of Kintbury, with
all an fingular the Rights, Members and Appurt. in the a-
foref, County of Berks; and of all the Mefluages, Lands
and Tenem. Rents, Services, Advowfons, Patronages, Li-
berties, Privileges, Profits and Hereditaments, with all and
fingular their Appurt. to the faid Manor belonging or apper-
taining, and alfo of the aforefl whole Tenem. within {pe-
cified, by the Name of Lands, Tenem. and Hereditaments
with the Appurt. called or known by the Name of Walcor,
lying in Swindon within written, whereof the aforef. Mef-
fuage and 26 Acres of Lands then wete and yet are parcel,:
As alfo of all Mefluages, Cottages, Lands, Tenem. Rents,
Services and Hereditaments whatfoever to the fame belong-
ing, occupied, reputed, demifed or taken asPart or Parcel there-
of, by the name of 40 Mefluages, zo Tofts, 1 Dove-houfe, 30
Gardens, 20 Orchards, 1000 Acres of Land, 300 Acres of
Mecadow, 1oco Acres of Pafture, 1600 Acres of Wood, 500

Acres
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Acres of Furz and Heath, and 40 5. of ftee Rent; with the,
Apputenances in Kinthury, Holt, Hungerford, Walcot, and
Swindon, in the Counties of Berks and Wilts, or by whatfo.
ever Number of Acres, cither fole or together with any other
Manors, Eands, Tenements and Hereditaments, and that the
aforefl. Fine, ot the aforef. Fines, concerning the Premiffes in
the faid Indenture before mentioned, and the Executien of
the Fine or Fines fhould be, and be to Ufe of the faid George
Frownand his Heirs and Affigns for ever, and to no other
Ufe, Intent or Purpofe: And the faid Jurors farther fay, That
in Performance and Accomplifhment of a Covenant and A-
greement in the faid Indenture, between the faid Anthony
Bridges the Son of the faid Richard and Fobanna, Barbars
and Edward Langford, and the faid George Brown in Form
aforef. mentioned, afterwards, and before the aforefaid Egfter
Term, that is to fay, in the Term of St. Hillzry in the 32d
Year of the Reign of the {aid L. the now Q. aforef; a certain
Fine wasleyvied inthe Court of the faid Lady the Q. at Wefim:
in the County of Middlefex, before Edmmund Anderfon, Fran-
cis Windbain, Willicin Periam, and T hontas Walmefly, then
Juftices of the faid Lady the Q. and other the Lady the
Q.’s faithful People then there prefent, between the aforef.
George Brown Plaintiff, and the aforefaid Anrhony Bridges
Son of the faid Richard and Fobanna, and Barbarz his
Wife, and Edwzrd Langford, Gent. Deforceants, of the
whole Tenements in the faid Indenture fpecified, whereof
the faid Meffluage and 26 Acres of Land are, and at the Time
of the levying of the faid Fine were Parcel amongft other, by -
the Names of the Manors of Kintbury and Fally, otherwifg
Grear Fally, with the Appurtenances, and 60 Mefluages, =0
Tofts, 3 Dove-hoafes, 40 Gardens, 50 Orchards, 4000 Actes
of Lands, 300 Acres of Meadow, 4000 Acres of Paflute,
300 Acres of Wood, 1000 Acres of Furz and Heath, and’6 /.
13 5. and 4 4. of Rent, with the Appurtenances, in Kinrbiry,
Holt, Faily, otherwife: Grear Fally, Hungerford and Weft:
Shefford, otherwile Great Shefford : as alfo of the Reory of
Grear Fally with the Apputenances, and Free Warren and
Liberty of a Park in Wefl-Shefford, otherwife Grear Shef-
Jord; and alfo the Free Fifhings in Kennet in the County of
Berks, and of the Manor of Baddefiden, with the Apurte-
nances, and 20 Mefluages, 10'Tofts, 12 Gardens, 8 Orchards,
1c00 Acres of Land, 100 Acres of Meadow, 1000 Acres
of Pafture, 200 Acres of Wood, 500 Acres of Furz and
Heath, and 40 5. Rent with the Appurtenances in Baddef
den, Ludgerfhall, Walcot, and Swindon in the County of
Wits; whereupon a Plea of Covenant was fummoned” be-
tween them in the faid Court, that is to'{ay, That the (2id
Anthony, Barbara and Edward, acknowledge the faid Ma-
nors, ‘Tenem. Hereditam, Rents, Rettory, Warren, Libertg
: an



Part Il Peadings in Brown's Cafe.

and Fifhing, with the Appurtenances, in the faid Fine con-
tained, to be the Rightof the faid George, as thofe which the
faid Gesrge had of the Gift of the faid 4nthony, and the
fame remifed and quit-claimed from the faid Authony, Bar-
bara, and Edward, and their Heirs, to the aforefaid George
and-his Heirs for ever. And befides the faid Auzbony and
Barbara granted for them and the Heirs of the faid 4»-
thony, that they warrant to the aforef. George, his Heirs and
Affigns, the aforefaid Manors, Tenements, Rents, Reétory,
Warren, and Liberties, and Fifhing, with the Appurte-
nances in the {fame Fine contained, againft the {aid Edward
and his Heirs for ever; and for this Recognition, Releafe,
Quit-Claim, Warranty, Fine and Concord, the faid George
granted to the aforefl Fdward a certain yearly Rent of 100
Pounds, to be going out of and in the aforef, Manors, Te-
nements, Rents, Reftory, Warren, Liberties and Fifhing,
with the Appurtenancesin the fame contained ; and the fame
to him did render in the fame Court, to have, and to hold,
and perceive the faid yearly Rent of 10e 4 to the faid E4-
ward, the whole Life of the faid Fobanna, by the Name
of the Lady ‘fobanna Bridges, Mother of the faid Antho-
ny, at the Fealt of the Aununciation of the blefled Mary
the Virgin, the Nativity of St. Fobn the Bapriff, St. Mi-
chael the Archangel, and the Birth of the Lord, by equal
Portions yearly to be paid the whole Life of the faid 7o-
banna; the firlt Payment whereof to begin at the firft of the
Feafls aforel. which next after the Deceafe of the faid .22
thony fhould happen to be: And if it fhould happen the faid
yearly Rent of roo 4 or any Part thereof to be behind in
Part or in all after. any of the aforef. Feafts, in which (as be~
fore is faid) it ought to be fPa-id, not paid by the Space of 30
Days; that then and fo often the faid George and his Heirs
ftould forfeit to the faid Edward 4 .. 15 s. Nomine Pene,
as often as the faid yearly Rent of 100 / or any Parcel
thereof fo to be behind fhould happen, and that then and
fo often it fhould be well lawful to the faid Fdward, all the
Life-time of thefaid #obanna, into the aforef. Manors, Te-
nements, Rents, Reftory, Warren, Liberty, and Fifhing,
with the Appurtenances in the faid Fine contained, and
every Part and Parcel thereof, to enter and diftrein, and the
Diftrefles fo there taken and had, lawfully to lead, carry a-
way, and drive, and the fame to keep, until as well of the
aforef. yearly Rent of 1co / with the Arrearages thereof, if
any fhould be, as of the aforel. 4. . 15 5. Nomine Pene, as
before is faid, he fhould be fully fatisfied and paid. Alfo the
aforef. George granted to the aforel Anth. and Barbars the
aforel. Manors of Baddefden and Fually, otherwife Grear
Fully, with the Appurt. and 20 Mefluages, 10 Tofts, 10 Gar-
dens, 6 Orchards, 1co0 Acres of Land, 100 Acres of Mea-
dow, 1000 Acres of Pafture, 1p0 Acres of Wood, 500 Acres

of
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of Furz and Heath, and 505. Rent, with the Appurtenan-
ces in Baddefden, Ludgerfbail, Fally, otherwife great Fally,
and Weft Shefford, and the Reltory of great Fully, with the
Appurtenances, and free Warren, and Liberty pf a Parkin
Weft Shefford, otherwife Great Shefford aforefaid, Parcel of
the Manors, Tenements and Rents aforefaid, with the Ap-
purtenances in the faid Fine contained ; and then did render
in the fame Court ; to have and to hold to the faid Auzho-
2y and Barbara, of the chief Lords of the Fee, by the Ser-
vices, which to thofec Manors, Tenements, Rents, Reftories,
Warren, and Liberty of Park do belong, she whole Life of
the faid Anthony and Barbara, and to the longeft liver of
them, without Impeachment of any Wafte, the whole
Life of the faid _4urlony : And after the Deceafe of the
faid Anthony and Barbara, the {ame Manors, Tenements,
Rents, Reétories, Warren, and Liberties of Park, with the
Appurtenances, wholly to return to the faid George and his
Heirs ; to be holden of the Lords of the Fee, by the Ser-
vices which to thofe Manors, Tenem. Rents, Reétory, War-
ren and Liberties of Park belonging,for ever : And the aforef.
Jurors further fay upon their Oath aforefaid, that the faid
Fobanna in the faid Mefluage and 26 Acres of Land, amongft
other, with the, Appurt. in Form aforefaid being feifed, the
faid Fohanna afierwards, and before the within written
time in which, §¢ the 7th Day of O&ob. in the 32d Year
of the Reign of the faid Lady the now Queen, at Swindon
aforefaid, by her certain Indenture of Demife, between the

fame Fobanna, by the Name of Fane Harcourt of Ludger-

ozl in the County of Wilts, Widow, otherwife named the
Lady Fobanna Fridges of Ludgerfball in the County of
Wiits, Widow, of the one Party, and Edward Bridges Elq;
Will. Bridges, and Anthony Bridges, Sons of the faid Ed-
mond, and their Affignees, of the other Party made ; which
Indent. is dated the 21{t Day of Aug. in the 32d Year of
the Reign of the faid Lady the now Q. aforef. as well for
and in confideration of the Surrender of one Indenture of
Demife before then granted, of all and fingular thé Pre-
miffes in the faid Indenture, to the aforefaid Fobanna then
after demifed, or to be demifed of 19 Years and more then
to come and not expired, which the aforefaid Fdmund
before that time had and injoyed, as of a former Inden-
ture of Demife, at or before the Sealing and Delivery of
the faid Indenture now in Evidence fhewed, the aforefaid
Fdw. Bridges had furrendred and delivered into the Hands
and Pofleflion of the faid Fobauna, as for divers othet
good Caufes and Confiderations the fame Fobanna fpe-
cially moving, demifed, granted and to Farm let to the
faid Edw. Bridges, Will. Bridges, and Anthony Bridges,
Sons of the faid Edmund, the aforefsid Mefluage and 26
Acres of Land with the Appurten, amongft other things s

4 \ to
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to have and to hold the aforefaid Meffuage, and 26 Acres
of Land amongft other to the aforefaid Fdmund, William,
and Aurhony Bridges, the aforef. two Sons of the faid £d4-
mund Bridges, for the Term of their natural Lives, and for
the Term of the Life of the longeft Liver of them, and e~
very of them fucceflively to be enjoyed, yielding and paying
therefore yearly, during the faid Term, to the aforef Fo-
kanna, underand by the Name of Fane Harcourt,her Heirs
and Affigns, 4/. and 2 4. of géod and lawful Money of Eng-
land, at two ufual Feafts or Terms of the Yeat, that is to
fiy, at the Feaft of the Annunciation of the blefled Mary
the Virgin, 4o05. and 1 4. and at the Feaft of St. Michael
the Archangel the like Sum of 40s. and 1.4. refidue of
the aforefaid 4 L and 2 4, as by t‘{:xc faid Indenture of De-
mife to the faid Jurors in Evidence thewed more fally ap-
peard, by Virtue of which Demife the faid Edmund Brid-
ges, Williame Bridges, and Anthony Bridges, Sons of the
laid Edmund, wete feifed of the aforefaid Mefluage and 24
Acres of Land within written, as the Law requireth : And
farther the faid Jurors fay upon their Oath, thay the afore-
faid Mefluage, and 26 Acres within written; and the reft of
the Tenements in the faid Indenture of Demile, by the faid
Fobanna under and by the Name of Fane Harconrt, to
the faid Edmund, Williame and Anthony, Sons of the faid
Edmund, in Form aforefaid demifed, were not ufually de-
mifed for the greater Part of 20 Years next before the fame
Demife (as before is faid) made for {o little Rent, as by
the aforefaid Indenture thereof now in evidence fhewed,
in Form aforefaid was referved : And the aforefaid Jurors
farther fay upon their Qath, that the aforefaid Fobanna of-
terwards, and before the Time in which, &¢. that is to
fay, the 29th Day of Seprember in the 3s5th Year of the
Reign of the faid Lady the now Q. at Ludgerfpal aforefaid
died: After whofe death the faid George Brown into the
Tenements within written, with the Appurtenances in
which, &'¢c. upon the Pofleffion of the faid Edmund Brid-
ges, Williawn ‘and Anthony Bridges, Sons of the faid Ed-
mund,-thereof entered, and was thereof feifed as the Law
requireth : and fo being thereof feifed, afrerwards and be-
fore the aforefaid Time in which, &c. that is to fay, the
within written 22d Day of Offober in the 35th Year afore-
faid, demifed to the faid Fames the faid whole Tenements
within written, with the Appurtenances in which, &c. to
have and to hold to the faid ‘fames and his Aflignes, from
the within written Featt of St. Mich. the Archangel, until
the End and Term within mentioned of 4 Yearsfrom thence
next enluing and fully to be compleated ; by Virtue of which
Demife the faid. Zames into the faid Tenements within
written with the Appurt. entred, and was thereof poflefled
as the Law requireth ; upon whofe Poflelof the faid _‘}‘am;s
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the aforefaid Thomas Spencer as Servant of the faid Edm,
‘Bridges, and by his Commandment,the within written Time
in which, €5¢. into the faid Mefluage and 26 Acres. of Land
sotred, and the faid Fames from his Farm aforefaid there-
of did eject : But whether upon the whole Matter aforefaid
by the aforefaid Jurors in Form aforefaid found, the entry
of the faid Tho. Spencer into the aforefaid Mefluage and 26
Acres of Land, with the Appurtenances upon the Pofleffion
of the faid Fames thereof, be a good and lawful Entry in
Law or not, the faid Jurorsare altogether ignorant, and pray
thereof the Advice and Difcretion of the Juftices here, &e.
.And if upon the whole Matter aforefaid it fhall feem to the
Juftices and Court here, that the aforefaid Entry of the a-
forefaid Tho. Spencer upon the Pofleffion of the faid Fames
ZLZinche be not a good and lawful Entry in Law, then the
faid Jurors fay upon their Oath, that the faid Tho. Spencer
is guilty of the T'refpafs and Ejeftment aforefaid, in the a-
forefaid Mefluage and 26 Acres of Land, as the aforefaid
Fames againft him within complaineth, and then they affefs
.the Damages of the faid Fames, by the Oceafion of the faid
Trefpafs and Ejetment, above his Charges and Cofts by
him about his Suit in this Behalf expended to 4 4. and for
'his Charges and Cofts to 12 4. And if upon the whele Mat-
ter aforefaid, it fhall feem to the Juftices and Court here,
that the aforefaid Entry of the faid Z%o. Spencer upon the
Pofleflion of the faid Fames be a good and lawful Entry in
ZLaw, then the faid Jurors fay upon their Oath, that the faid
T'ho. Spencer is not guilty of the Trefpafs and Ejeltment a-
forel in the faid ltTefluage, &¢c. within alledged : And becaufe
the Juftices here will advife themfelves of and upon thePre-
miffes before they give their Judgment thereof, Day is given
to the Parties aforefaid here, until in 8 Days of St, Hi/l. to
hear their Judgment thereof, becaufe that the faid Juftices
here thereof are not yet, &¢c. At which Day come as well
the aforefaid Fames as the aforefaid Wil and T ho. by their
Attornies aforefaid : And becaufe the Juftices here will fur-
ther advife themfelves of and upon the Premiffes, before
they give their Judgment thereof, Day farther is given to
the Parties aforefaid here, until from Egfler in 15 Days
to hear their Judgment thereof, becaufe the faid Juftices
here not thereof yet, §c. At which Day here come as
well the faid Fames by George Duncombe his Attorney,. as
the faid Wil and Zho. by their Attornies aforefaid: And
becaufe the Juflices here will farther advife of and upon
‘the Premiffes, before they give their Judgment thereof, fur-
ther Day is given to the Parties aforefaid here, until the
Morrow of Holy Trinizy to hear their Judgment thereof,
becaufe the faid Juftices here thereof not yet, Eﬁ’o.h.ﬁl:
’ ‘ wialc
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which Day here come as well the aforefaid Fames by t..e
aforefaid George Duncombe his Attorney, as the faid J7ill.
and Z bo. by their Attorney aforefaid: And becaufe th">ju-
flices hete will furthet advile of and upon the Premiffes, be-
fore they give their Judgmeiit thereof, further Day is given
to the Parties here, until in eight Days of St. Michael, to
hear their Judgment thereof, becaufe the faid Juftices here
thereof not yet, &¢; At which Ddy here come as well the
faid Fames Linch, 'by the aforel. George Duricomnbe his At-
torn. as the aforel. Will. Spencer and T ho. Spencer by their
Attorney : And upon this the Verdi&t and Premiffes aforef.
being feen, and by the Juftice$ here fully underflood, it
feemeth to the Juftices here, that the aforefaid entry of the
aforefaid 7 ho. Spenser into the afotefzid Mefludge and 26
Acres of Land,; upon the Poffeffion of the faid Fames Linch,
is not a good and lawful entry inLaw; Therefore it is grant-
ed, that the aforefaid Fumes Linch recover againft the a-
forefaid Zhomas Spencer his Term aforefaid yet to come;
of and in the aforelaid Mefluage, and 26 Acres of Land
with the Appurtenances, and his Damages aforefaid, té
16 4. by the Jurors aforefaid in Form aforefaid aflefled, a$
alfo 26 /. 9 5. to the f{aid Fames at his Requefl, for his
Charges and Cofts aforefaid by the Court here of increafe
. adjudged ; which Damages in the whole do amount to 262
10 5. 44. and the aforefaid 7 bomas be taken, &¢. And allo
“the faid Fames in mercy for his falfe clamour againft the a-
forefaid Will. Spencer, of the whole Trefpafs and Ejeétment
aforefaid, and againft the aforefaid Tho. Spencer of the Res
fidue of the Trefpafs and Ejetment aforefaid, thereof the

faid Will. and T ho. and the Jurors aforefaid above be ac- -

quitted 5 therefore the faid Will. and Zho. go thereof with-
out Day, &c. And hereupon the faid Fames prayeth the
Writ of the Lady the Queen, to the Sheriff of the County
aforefaid to be direéted, to give him Poffeflion of his Term
yet to come of and in the aforefaid Mefluage and 26 Acres
‘of Land with the Appurtenances, and it is granted unto hint
returnable here from the Day of St. Martin in 15 Days, &¢.
Afterwards, that is to fay, the 26th Day of Novemb. in the
4oth Year of the Reign of the faid Lagy the now Queen,
come here into Court the aforefaid Fames, by the aforefaid
George his Attorney, and by a fpecial Warrant to him in
that behalf made, confefled himifelf to be farisfied of the
Damages aforefaid ; therefore the aforefaid T homas of the
faid Damages be acquitted, &,

Gz Sir
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Symounds and Aer GEORGE BROWN S Cdﬂ.
Cudmore in

Skinner, &ec.

and in Carth.

258, &c.and

P e gy 36 Eliz. iz B. R. Rot. 445.

(2)Cr. Eliz. IN an FEjeltione firme by (&) T hemas Lynch, on a Demife
132 (ljl?' e made by Sir George Brown, againlt William Spencer, on
Hoboa ;3. Mooy Not guilty. pleaded, the Jurors gave a fpecial Verdiét to this
455.2 And. 44 Effeét: Sir Riclard Bridges, feifed of certain Lands in Fee,
Cro. Car. 473, did thereof enfeoff Winfcombe and others, on Condition
Winch g3, 4 thet they fhould give back the fame to him and his Wife,
""" and to the Heirs of their two Bodies begotten ; the Re-
mainder to the right Heirs of SirRichard ; which was done
accordingly ; Sir Richard had Iffue on the Body of his Wife

(5) 9Co.141.b. Authony Bridges, and died. Antbony Bridges, in the ()
142. 2. Life of his Mother, levied a Fine (which in Truth was
{¢) Co.Lit.226 with (¢) Proclamations, altho” the Proclamations were not
b, 305.b. Hob, found) to Sir George Browwi in Fee ; the Wife, living the
zg;' S; . I:;} faid Anuthoizy, made a Leafe of the faid Land for three Lives
175. Cr.Ei. . (which Leafe was not warranted by the Statute of 32 H. 8.
Si4. 2 /}ind-44, cap. 28.) whereupon Sir George Brown entred, and made the
Winen o2 Leafe to the Plaintiff: And whether the Entry of Sir George

nch 43. J
Lane tor.  Brown were lawful or not, was the Queftion ; and after
Brf(d%- 28 manyArguments at the Bar and Bench, Judgment was given
3 Beb133,333 for tge Plaintiff ; And in this Cafe three Points were re-

{folved. : '

1, That the Leafe made by the Wife for three Lives, al-
tho' the Leafe were without Warranty, was within the Sta-
tute of 11 H. 7. ¢cap. 20. the Letter of which A& is, If
any Weman, &c. bgve or fball bereafter, being fole or
with eny other after taken Husband, difecontinued or difeon-
tinue, aliened, releafed or confirmed, alien, releafe or con-
firm with Warranty, €. For thefe Words, with Warran-:

(4) Cr.Elin. 2y, (4) refer to Releafes and Confirmations, which make
514 Bridg. 29 no Difcontinuance without Warranty ; for the Intent of
the Alt was te prohibit not only avery Bar, but every

. Manner
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Manner of Difcontinuance alfo, which puts the R,cir{ to hisco, Lie. 365.b-
real A&ion, by which fometimes the Heir was dithherited, - ‘
and always greatly delay’d ; and for as much as 2 Releafe or
Confirmation makes no Difcontinuance withour Warranty,
for this Caufe the Warranty fhall be referred to them, to
make them equivalent to fuch Eftate which pafleth by Live-
ry, which of it felf, without Warranty, is a Dilcontinuance,
Note ; the Title of the A& is, Difontinuance of Right or '
Eftate ; and afterwards in the A& it is faid, Lands, Tene-
ments or Hereditoments being diftontinted, aliened or fuf-
Jered to be recovered. - And atterwards, as if no fuch Difton-
tinnance, Warranty nor. Recovery bad been bad ; by which
it appears that Difcontinuznce flood in equal Degree with
Warranty or Recovery., Vide Dyer, Pafth. 4. Mar. 148,
Beamont and Viller’s Cafe, and Plow. 50.0.

2. It was refolved, if Anthony had granted over his Re- Plow. 45. 2. b
mainder in Fee only, he might have entred for this Forfei-
ture by the exprels Purview of the A&, the Effe&t of which:
is; “ That it {hall be lawful for ex- ty Perfon and Perfons, to
¢ whom the Intereft, Title or Inheritance, after the Déceafe
“ of the faid Wom. of the faid Manor, ¢, being difcon-
¢ tinued, aliened or fuffered to be recovered in the Form
« aforefaid, fhould appertain, to enter into all and every the
* Premiffes, and peaceably to poffefs and enjoy the fame in
“ fuch Manner and Form, as he or they fhould have done,
“ if no fuch Difcontinuance, - Warranty nor Recovery had
“ been had nor made”: And if no Difcontinuance had been
made, the Land fhould defcend to the Iffue. And therefore
by the exprefs Letter of the A&, he fhould enter on the Dii-
continuee, and not the Grantee of the Remainder.

3. It was refolved, That in this Cafe Sir George Brown
() fhould enter on the Difcontinuee, for if no Difcontinuance (4) Moor 455.
had been made, he fhould enjoy the Land againft the faid 1. %l-su-c
Anthony, and all the Heirs of his Body; for when the (&) I{-7,0"5 #yp
fue in Tail levies a2 Fine with Proclamations, in the Life of 258, T Rol.37.
the Tenant in-Talil, to another ; and afterwards Tenant in «zoiffa_GI- a.
Tail dies, this Fine fhall bar the Tail. For the Words df;\gﬁ;a?,‘. :Sf,
the Statute of (¢) 32 H.8. cap. 36. are, in any wife inidiicd , Jones 33, 6o,
2o the Perfon or Perfons fo levying the fume Fine, or to any of 461.Cr. lgg-
the Anceftor or Anceftors of the fame Perfon or Perfons. But 5,725 (09
it was objefted; that the Fine in the Life of the Wife 141, a. Godb,
doth operate in Part by (4) Conclufion; for after that the %')6 ‘;’!“f Sé-h
Wife doth remain Tenant in Tail, and in Part, by Convey- & i3 ¢, o
ance of an Eftate as to the Remainder in Fee; and he, who (oftea 87. a.
hath nothing but by Conclufion or Eftoppel, fhall not take ';Cﬁ’: e
Benefit of this A&, becaule the Words are, 7o whom the g%g.z“Bul}tg'
Intereft, Title, oy Inberitance, after the Deceafe of the faid 43.Cr.Jicays.
Wanan fbould appertain : And in this Cale, as to thednteas.b.
Eftate-Tail, the Wife being alive, the Conufee had no-
thing but by Conclufion, and Right or Title of Entry

3 in
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in this Cafr.could not be given to a Stranger. But it was re-
(#) 2 Bulik. 45. folved, That Sir George Brown fhould in this Cafe take (2)

Advantage thereof ; for he, who hath the immediate Titlci ,

Interelt or Inheritance at the Time of the Forfﬁitui're, ﬂ'x_al
enter L'y Force of this Statute : And now by the Fine with

.

(5) 2Bulft.45. Proclamations, the Eftate-tail was barred and () extinét,.

1 Jones 33. and againft that Authony, nor any Iflue heritable by Force
Cr. Jac.175. of the Eftate-tail, can enter ; and by Confequence he, who
hath the Remainder in Fee, fhall enter, for he is the Perfon
20 whom the Tutereft, Title and Inberitance, after the De-
ceafe of the faid Woman, do appertain. And now, on the
(¢)11H.7. Matter, the Cafe is no other, but that a Woman Tenant in
£ap. 2. Tail within the Statute of (¢) 11 H. 7. the Reverfion or

10 Co. 37. a. , . . .
Winch 43 Remainder in Fee, the Woman makes a Difcontinuance,

1Leon.261. he in the Reverfion or Remainder fhall enter for this
2 Leon. 168.  Forfeiture; for he is the Perfon ro whowme the Iuntereft,

%}‘Eﬂ“ifdr Title and Inberitance, after the Deceafe of the faid Woman,
513,514, do appertain. The fame Law in the Cafe at Bar, altho
ﬁ@db- 6. S the Fine were without Proclamations ; yet after the Death

W 9%:23% of the Woman, Anthony himfelf, againft his Fine, cannot

455. 4 Co.3.b. -
5 Co.80.a2. enter 3 but the Entry of the Conufee is lawful, and there-

2 And. 31,44, fore he fhall take the Benefit of this A&, by the exprefs:

& 115:911"7847, % Words thereof.
474 624 And it was faid by A»derfon, Chief Juftice of the Com-
Cr. Car.244. mon Pleas, That w{ere it was invented to make Evafion
é;{f_m&st,’g;%fg: out of this A&, that fuch Woman Tenant in Tail fhould
365. b, accept a Fine Sur conuf...; de droir come ceo, &c. and
BC}:- 166, 3’64!- thereby grant and render the Land for (4) roco Years,
niagm- 135 pretending that that was not within the Words of the A&,
(d) 2Leon.168. fcil. which prohibits Difcontinuance, Alienation, Releafe,
fﬁgg;, 67'8_ ‘&¢. That that was an Alienation within the Intent of thig
» And. 150, A&, or otherwife the Statute would ferve for little or no-
Moor 250, thing. And fo was it, on Conference with other Judges, re-
?;RI&BR:&Q" folved by Wray Chief Juftice, and himfelf in the Court of
Cr. Jac. 639. Wards, and declared accordingly. And fo it was held in the
z AnEdl- s7. Common Pleas 18 Eliz. by Sir Fames Dyer, Manwood and
}err{k.égr::i7 g Mounfon Juftices, as I my felf heard. Vide Dyer Trin.
Cr. Car.234. 3 &9 4 Phil. & Mar. (e) 148. Penicock’s Cafe.

1 Jones 6eo.

g‘i) e il [See the Cafe of Symonds and Cudmore in Carthew,
292, 2, Skinner, &, aifo Fermor’s Cafe, and tle Cafe of Fines

3 Rol. 852 poft.]

RIGEWATYYS

2
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RIGEWAY's Cafe.
Pafch. 36 Eliz.
In the King's Bench.

IN Debt by William Grils, againt Thomas Rigeway, late Moor 666.
Sheriff of Dev. for 309/ 65. 84. which he had re- 95-21-3;3)439-
covered in the fame Court, in Trefpals, for taking of his fonla o,
Goods, againft Thomas Chawner, alias Chaundeler, and that

the Body of Chawner was taken in Execution 20 April

33 Eliz. by the Defendant, then Sheriff at Sroke Canuon

in the faid County; and afterwards the Defendant, 10 Decens.

34 Eliz. then Sheriff of the fame County, fuffered him to

elcape in (a) Parochia S. Marie de Arcubus in Warda de (a)Dod.pl. s5.
Cheape, London, & ad largum quo voluit ive permifis, &e. ’
The Defendant pleaded and confefled, That Chawner was

taken in Execution the faid 2oth of 4pril 33 Eliz. and fo

continued in his Cuftody till the 8th Day of December

following 5 at which Day, at Stoke Cannon aforefaid, he

broke the Prifon, & # cuflodia iffius Th. Rigeway contra

voluntatem ipfius Th. evafit, fuper quo pred’ Thomas ad-

tunc & ibidem recenter infecutus eft pred’ Fobannem, & in

vecensi infecutione ipftus Fobannis in forma pred, pred’

Thomas Rigeway 11 Die Decemb. tunc proxime fequent’

apud (b) Stoke Cannon pred’, ratione & virtute executionis (5)pog. pl.ss.
pred’ & prioris caprionis & executionis fredict’, cepir &

arreftavit pred’ Fobannem, &¢. The Plaintiff by way of (¢) (c) Poph. 41.
Re]g‘)lication, by Proteftation that the Defendant did not

make frefh Suit, for Plea faid, Quod poft evafionemn pred’ &5

antequam pred’ Fobannes Chawner recaptus fuit, idem Fo-

bannes per totum unum diein & unam noflem, viz. apud

London in parochia & Warda pred’ fuit exira vifum ipfius

Thome, €&c. And thereupon the Defendant did demur in

Law.

1. In this Cafe it was unanimoufly agreed by the whole T+ El 439,
Court, That although the Prifoner who efcaped be out of '™ 6(?;’;
Sight, yet.if frefh Suit be made, and he be retaken i 7e- Kelw. 2. b.
cent? infecutione, he fhould be in Execution; for otherwife,t Jones 145,
at the Turn of a Corner, or by Entry into a Houle, or by fuch Lachzeo.

rop. 41.

G 4 Mcans, 30 445
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LincoLN COLLEGE's Cafe.

Michaelmas Term, 37 €5 38 Eliz. in
" C. B. Rot. 32 ,

53

RObert Chamberlain E{q; by Apollo Plaine his Attorney, rormedon.

demandeth againft the Warden or Re&tor and Scholars.
of the Blefled Mary and Al Saints Lincoln in the Uni-~
verfity of Oxford the Manors of Pertefbo and Eckney, with.
the Appurtenances, except 120 Acres of Pafture in Pestefbo
aforefaid, and 30 Acres of Pafture in. Eckney aforefaid,
which Alvered Cornburgh, E1q; Richard Danvers, Efq;
Nicholas Stathum and William Callow gave to Richard
Chamberlain, Efq; and Sibil Fowler, and the Heirs Males
of the Body of the faid Richard Chamberiain begotten 5
and which after the Death of the faid Richard and Sibil,
and of Edward Son and Heir of the faid Edward Chamber-
lain, and of Leonard Son and Heir of the laft faid Fdward,
and. of . Francis Son and Heir of the faid Lesnard, to the
aforefaid Roberr Son and Heir of the faid Francis, ought
to defcend by the Form of the Gift aforefaid, €5c. Where-
upon he faith, That the aforefaid Alvered Cornburgh,
Richard Danvers, Nicholas and Williavz gave the Manors
aforefaid, with the Appurtenances, to the atorefdid Richard
Chamberlain and Sibil, and to the Heirs Males of the
Body of the faid Richard Chamberlain begotten, in the
Form aforefaid, &'c. By which Gift the faid Richard and
Sibil were feifed of the faid Manors, with the Appurte-
pances, that is to fay, the faid Richard in his Demefgle as
of Fee and Right, and the faid §i#/ in her Demefne as of
Freehold, by the Form, &¢. In the Time of Peage in the
Time of the Lord Edward late King of England (the 4th
of that Name after the Conqueft) taking thereof the Profits
to the yearly Value, &¢. And from him the faid Rich. the
Right defcended by the Form, &¢. to one Edw. as Son and
Helr, &¢. And from him the faid Z4w. the Right defcendgd
8 . ' - . .Y'
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by the Form, &¢. to one Leonard, as Son and Heir, &c.
And from him the faid Zeonard the Right defcended by
the Form, &c. to one Fraucis, as Son and Heir, &¢c. And
from the faid Francis, Son of the faid Leonard, the Right
defcended by the Form, &c. to this R- 7>, who now de-
mandeth as Son and Heir, §§¢. And which after the Death,

" &c. And thereof bringeth Suit, &c. And the aforefaid

Ex Pnte clers
hec.

Warden, ot Refor, and Scholars, by Williamz ‘Plaine their
Attorney come and defend their Right when, &¢. and fay,
that the aforefaid Robers Chamberiain, his A&tion aforefaid
againft them ought not to have; by Proteflation taking it,
that the aforefaid Alvered Cornburgh, Richard Danvers,
Nicholas Stathum, and William Callow, did not give the
Manors aforefaid, with the Appurtenances, to the aforefaid
Richard Chamberlain, and Sibil Fowler, in Manner and
Form as in the Declaration aforefaid is alledged ; for Plea
they fay, That long after the T'me in which the Gift a-
forefaid is fuppofed to be made, Richard Lyfler, Gent.
Mortin Linfey, Fobn Cottesford, Fobwr Clayton, William
Hogefon, and Robert Tayior, Clerks, were fcifed of the
Manors aforefaid, with the Appurtenances, in their Demefne
as of Fee; and fo being thereof feifed, the aforefaid Sibill,
Great Grandmother of the faid Rober: Char:berlain, whofe
Heir the fame Rober: is, the sth Day of Mzy in the 11th
Year of the Reign of the Lord Henry late King of Engl,
the 8th, at Perrefho aforefaid, by her certain Writing of Re-
leafe, which the faid Warden, or Reftor, and Scholars, with
the Seal of the aforefaid S7bi/ {ealed, here bring into Court,
whofe Date is the fame Day and Year, remifed, releafed,
and altogether for her and her Heirs for ever quit-claimed
to the aforefaid Richard Lyfler, Martin Linfy, Foln
Cottesford, Fobn Clayton, Williame Hogefon, and Robert
Zaylor, then of the Manors aforefaid, with the Appurte-
nances, in Form aforefaid being feifed, in their full and
peaceable Poffeflion then being, their Heirs and Affigns
for ever, all her Right, Claim, Title, Eftate, Ufe, Interef,
and Demand, which ever fhe had, now hath, or at any
Time after might have, of and in the Manors aforefaid,
with the Appurtenances: And further, the faid Sizill, by
her aforefaid Writing, granted for her and her Heirs, that
fhe the faid Sidil, and her Heirs, the Manors aforefaid,
with the Appurtenances, to the faid Richard Lyfter, Martin
Linfey, Sobn Corttesford, Fobn Clayton, William Hogefon,
and Rober: Taplor, their Heirs and Affigns, againft the
then Abbot of Weftminfler ; and his Succeflors would
warrant, and for ever defend, as by the faid Writing of
Releafe more fully appeareth: And this the fzid Warden,
or Reftor, and Scholars'are ready to aver: Whereupas
they demand Judgment, if the aforefaid Roler: Cham-
berlr 1, againft the aforefaid Writing of Releafe, the faid

‘ Warranty
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Warranty of the faid 8i0il his Anceftor, whofe Heir the

faid Robert is, in it contained, his A&tion aforefaid againft.

them ought to have, §¢. And the aforefaid Red, Chamberlain
faith, that he for any Thing before alledged, to have his
Aé&tion aforefaid ought not to be barred, becaufe he faich,

That long before the aforefaid Gift made, and before the,

aforefaid Alvered, Richard Danvers, Nicholas Stathunm
and Williawe Callow,had any Thing in the Manors aforef:id,
with the Appurtenances, the aforefaid Richard Chamber-
lain, was feized of the aforefaid Manors with the Appur-

tenances, in his Demefn as of Fee, and the faid Riclard,

fo thereof being feized before the Gift aforefaid, that is to

Jay the 12th Day of Fune in the 11th Year of the Lord.

Edward, late King of Eugland, the 4th after the Con-
queft, the aforefard Richard Danvers, Alvered Corn-
burgh, Nicholas Stathum, and William Callow, out of the
Court of the Chancery of the faid late King Edward the
4th, at Weftminfler in the County of AMiddlefex then be-
ing, brought and profecuted 4 cerrain Writ of the faid late
King Edward the 4th of Right, againtt the faid Richard
Chambeslain, then being Tenant of the Freehold, of the
Manors aforefaid with the Appurtenances, amongft other
"Things, to the then Sheriff of the County of Buckingham
_direé%ed: By which Writ, the faid late King then and
there commanded the faid Sheriff, that he fhould comniand
the faid Richard Chamberiain, by the Name of Richerd
Chamberlain, B{q; that juftly, and without Delay, he render
to the faid Richard Dauvers, Alvered, Nicholas, and W/l
‘by the Names of Richard Danvers, Alvered Corneburgh,
Eflq; Nicholas Stathum, and William Callow, the Manoss
aforefaid with the Appurtenances, (amongt other) by the
Names of the Manors of Pecrefpo and Eckney, with the
Appurtenances, and 6 Mefloages, 200 Acres of Land, 20
Acres of Meadow, 200 Acres of Pafture, and 100 5. Rent,
with the Appurtenances in Petrefbo, Eckuey and Emberton,
which he claimed to be his Right and.Inheritance : And
whereupon they complained that ‘the faid Richard Cham-
berlain them unjuftly deforced, and unlefs he do, and if
the aforefaid Rz’c»gard Danvers, Alvered, Nicholas and Wil-
liam Callow, fhould fecure him the faid Sheriff to profe-
cute their Claim, that then he fummon by good Summonerg
the aforefaid Richard Chamberiain, that he be before the
then Juftices of the faid late King Zid7vard the 4th here,
that is to fay, at Weftmiufler aforefaid, from the 15th Day
of St. Fobn the Baptift then next following, to thew where-
fore he fhould not do, and that he have then here the Sum-
moners and that Writ ; becaule 7homas Rokes, Efq; Chief
Lord of the fame Fee, remifed thereof his Court to the faid
late King Edward the 4th. At which 15 Days of _70,;3)71

i4
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the Baptift, before Thomas Brian, Knt. and his Compa-
nions, then Juflices of the faid late King Edward the 4th
of the Bench here, that is to fay at Weftmincftr aforefaid,
came as well the aforefaid Richard Danvers, Alvered, Ni-
cholas Statbum, and Wiliam Callow, by T homas Gurney
their Attorney, as the aforefaid Richard Chamberlain, by
Fobn Wideftale then his Attorney, and then the Sheriff of
the aforefaid County of Buckingham, that is to fay, Regi-
nald Gray, E{q; then there returned the Writ aforefaid, to
him in Form aforefaid direéted, in all Things ferved and
executed, and fent, (7. e. Returned) that the aforefaid Ri-
‘chard Danvers, Alvered, Nicholas, and William Callow,
foynd to the faid then Sheriff Sureties to profecute his Writ
afydrefaid, that is to fay, Richard Doe and Fobn Roe 5 and
that the faid Richard Chamberiain was fammoned by
Fames Tye and Fobn Baker, good Summoners, &¢. And
hereupon the faid Richard Danvers, Alvered, Nicholas
Stathum, and William Callow, by the faid Thomas Gurney
their Attorney, in the faid Court of the aforefaid late King
Edward the 4th of the Bench here, that is to fay, at Weft-
minfler aforefaid at the 15 Days aforefaid of St. Fobn
Baprift, declared againft the faid Richard Chamberiain, of
and upon their Writ aforefaid, and upon their Writ afore-
faid, by the fame 7 homas Gurney, demanded againft the
aforefaid Richard Chamberiain, the Manors, Tenements,
and Rents aforefaid, with the Appurtenances, in the faid
Writ of Right fpecified, as their Right and Inheritance,
by the aforefaid Writ of the faid late King Fdward the
4th s becaufe the aforefaid T homas Rokes, Chief Lord of
the fame Fee, releafed thereof his Court to the faid- late
King: And whereupon then they faid, that they themfelves
were feized of the Manors, Tenements, and Rents aforefaid,
with the Appurtenances, in the faid Writ of Right fpeci-
fied, in their Demeln as of Fee and Right, in the Time of
Peace, in the Time of the faid late King Edward the 4th,
taking the Profits thereof to the Value, €5¢. and that fuch is
their Right then, they did offer, €56, And the aforef. Ricl.
Chamberlain, by the aforefaid Fobn Wideftale his Attorney,
came and defended the Right of the faid Richard Danvers,
Alvered, Nicholas, and William, when, &c. And their Seifin,
of which Seifin, &c. as of Fee and Right, &¢. And all
&c. And chiefly of the Manors, Tenements, and Rents
aforefaid, with the Appurtenances, in the faid Writ of Right
fpecified, and then vouched thercof to warranty Robers
King, who was prefent in the fame Court in his proper
Perfon, and willingly, the Manors, and Tenements, and
Rents aforefaid, with the Appurtenances, in the faid Writ
of Right fpecified, to them then did warrant, &¢. Where-
upon the aforefaid Rickard Danvers, Alvered, Nicholas, and

William
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Williame then demanded againft the aforefaid Rozert, Te-
nant by his Warranty, the Manors, Tenements, and Here-
ditaments aforefaid, in the faid Writ of Right fpecified, in
Form aforefaid, &rc. And whereupon then they faid, that
théy themfelves were feized of the Manors, Tenements, and
Rents aforefaid, with the Appurtenances in their Demefn
as of Pee and Right, in the Time of Peace, in the Time of
the faid late King Edw. the gth, taking thereof the profits
to the Value, €c. And that fuch was his Right, he then
offered, §&¢. And the aforefaid Roberr, Tenant by his War-
ranty aforefaid, defended the Right of the faid Richard
Danvers, Alvered, Nicholas, and William, when, &c. and
their Seifin, of which Seifin, €5¢. asof Fee and Right; end
all, &c. and chiefly of the Manors, Tenements, and Rents
aforefaid with the Appurtenances, in the faid Writ of Right
fpecified ; and then put himfeif on the grand Affize of
the faid late King Fdward the 4th, and then demanded
Recognition to be made, whether he more Right then had
to hold the Manors, Tenements, and Rents aforefaid, with
the Appurtenances,, to him and his Heirs, as Tenant there-
of by his Warranty as he then held, or the aforefaid Ri-
chard Danvers, Alvered, Nicholas, and William, to have
the Manors, Tenements, and Rents aforefaid, with the Ap-
purtenances, in the Writ of Right fpecified, as they above

them demanded, &c. And the aforefaid Richard Danvers, .

Alvered, Nicholas, and Willianes, then returned back in the
fame Court, the very fame Term of Holy Z7inity in the
r1th Year of the Reign of the faid late King Fdward, the
4th after the Conqueft, by their then Attorney aforef and
the aforefaid Roberz, being then folemnly called, did not
come back, but departed in defpite of the Court, and made
Default; wherefore it was then granted by the fame Court,
that the aforefaid Richard Danvers, Alvered, Nicholas, and
William, fhould recover their Seifin, againft the aforefaid
Richard Chamberlain, of the Manors, Tenements, and
Rents aforefaid, with the Appurtenances, in the faid Writ
of Right fpecified; to hold to them and their Heirs quiet-
ly from the aforefaid Richard Chamberlain and his Heirs ;
And that the aforefaid Richard Chamberlain, then fhould
have of the Lands of the faid Rober: to the Value, &c.
And that the faid Roberz fhould then be in Mercy, &,
as by the Record and Procefs thereof here in Court remain-
ing, it manifeftly appeareth. Which Recovery in Form a~
forefaid had, was had to the Ufe and Intent, that the afore-
faid Alvered, Richard Danvers, Nicholas Stathum, and Wil-
diam Callow, fhould give the Manors aforefaid, with the
Appurtenances, to the aforefaid Richard Chamberlaisn,
and 8750, and the Heirs Males of the Body of the faid

Richard Chamberlain iffuing : By Colour of which Re-
: covery,

—
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covery, the aforefaid Alvered, Richard Danvers, Nicholas,

and Willizwe Callow, into the Manors and Tenements af:ore*

faid with the Appurtenances entred, and were thereof feized

in their Demefn as of Fee, to the Ufe and Intent aforefaid:

. And fo thereof co the Ufe and Intent aforefaid being feized,
the faid Alvered, Richard Danvers, Williane Stathum, and

William Callow, give the aforefaid Manors with the Appur-

tenances, to the aforefaid Richard Chamberiain and Sibil

by the Names of Richard Chamberisin, Elq; and Sibil

Fowler, and the Heirs Male of the Body of the faid Ri-

chard Chamberlain ifluing, as the faid Robert Chamberiain
by his Writ and Declaration aforefaid above fuppofeth: By

which Gift the aforefaid Richard Chamberiain and Sibil
were feized of the Manors aforefaid, with the Appurte-

nances, that is to fay, the faid Richard Chamberizin, in

his Demefn as of Fee-tail, that is to fay, to him and the

Heirs Males of his Body iffuing, and the aforefaid Sibi,

in her Demefn as of Freehold, tor the Term of her Life,

by the Form of the- Gift aforefaid : And afterwards the
faid Richard Chamberlain, at Pettefhy aforefaid, took to

Wife the aforefaid Si4il, Great-Grandmother of the afore-

1aid Robert Chamberiain, and had Iffue Male of his Body
iduing, the aforefaid Edward Chamberizin, and afterwards

the {aid Richard Chamberisin at Peitefbo aforefaid died,

and the aforefaid S74il him over-lived, and held herfelf in

the Manors aforefaid, with the Appurtenances, and was

thereof fole feized in her Demefn as of Freehold, for the

Term of her Life by Right of Survivor, &¢. by the Form

-of the Gift aforefaid ; and afterwards the faid S72:/ by her
aforefaid Writing - of Releafe remifed, and releafed to the

aforefaid Richard Lyfter, Martin Linfey, Fobu Cortesford,

“Fobn Clayton, and William Hogefon, and Robert Taylor, all

her Right, Claim, Title, Eftate, Ufe, Intereft, and De-

mand, at and in the Manors aforefaid, with the Appurte-

nances, in Manner and Form, as in the aforefaid Bar above

:is fpecified ; and that afterwards the faid Si0il at Perrefbo
aforefaid died: And from the aforefaid Richard the Right

defcended by the Form, &Jc. to the aforefaid Edward, as

Son and Heir, &¢. And from the faid £4. the Right defcend-

‘ed by the Porm, &Jc. to the aforefaid Zeozard, as Son and
Heir, &¢. And from the aforefaid Leonard the Right de-

fcended by the Form, &¢. to the aforefaid Fraucis, as Son

and Heir, &fc. And from the {aid Francis the Right de-

{cended by the Form, &¢. to the faid Roler?, who now de-
-mandeth as Son and Heir, c. as he by his Writ and Decla-
ration aforef, fuppofeth : And this he is ready to aver: Where-

fore, forafmuch as by Force of a certain A& of Parliam. made

in the Parliam. of the late K. Heury the 7th, at Wefbm, aforell
~ in
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in the County of Middlefear aforef holden in the 11th Year
of his Reign, the aforel. Warranty of the aforefaid $i2i/, in
Form aforel. made is altogether void, he demandeth Judgm.
and his Seifin of the Manors aforef. with the Appurtenances,
to be to bim adjudged : And the aforefaid Warden, or Rec-
tor, and Scholars fay, that by the aforef. A& made in the
aforell Parliament of the late K. Henry the 7th, at Weftm.
aforel. holden in the t1th Year of his Reign abc f. it is
provided, That the A& aforef. fhould not extend to any
fuch Recovery or Difcontinuance in which the Heirs next
inheritable to fuch Woman, or where he or they fwho next
after the Death of the faid Woman, had er fhould have the
Eftate of Inheritance in the faid Manors, Lands and Tene-
ments, fhould be affenting or agreeing to the aforef, Reco-
veries, where the fame Aflent or Agreem. are of Record or
inrolled, as by the faid Aét amongft other things it appear-
eth: And the faid Warden, or Reflor, and Scholars further
fay, That before the making of the faid Writing of Releafe
of the aforefaid 8ibzf, and after the Death of the aforefaid
Richard Chamberiain, Nickolas Fvan Clerk, and Thomas
Hartop Clerk, the 2d Day of Fune in the 4th Year of the
Reign of the faid late King Henry 8th, after the Con-
queft, out of the Court of the Chancery of the faid late
King then being at Weftminfler aforefaid, fued forth an O-
riginal Writ of the faid late King of Entry upon Difleifin
in the Pofl, againft the aforefaid Edward Chamberiain, of
the Manors aforef. with the Appurtenances, to the then She-
riffs of the County of Ruckingham direfled, the faid E4-
award then being Tenant of the Freehold of the faid Ma-
nors with the Appurtenances 3 by which Writ the faid late
K. commanded the faid Sheriff,that the faid Sheriff fhould
command the faid Edward Chamberiain, by the Name of
Edwayd Chamberiain E{q; that juftly and without Delay he
render to the aforefaid Nicholas Evan and T homas Hartop
Clerks the Manors aforef, with the A fppurtenances amongft
other, by the Names of the Manors of Pezzefbo and Eckney
with the Appurtenances, and of 6 Meffhages, 200 Acres of
Land, 20 Acres of Meadow, 200 Acres of Pafture, and 100
8Shillings of Rent, with the Appurtenances in Pesrefbo, Eck-
ney and Emberton, which the faid Nicholas and 7 homas
then claimed to be their Right and Inheritance, and into
which the faid Fdward Chamberlain had no+ entry; but
after the Diffeifin which Hugh Hunt therec” *)juftly, and
without Judgment did to the aforefaid Nicvolss Evan and
T hoinas Hartop, after the firft Paflage of the Lord Kin§
Henry, Son of King Fobn, into Gafcoign, as they faid, an

whereupon they complained, That the faid Edward Cham-
beriain did them diffeife; and if the aforefaid Nic};olm;i

I an
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and Thomas Hirtop fecure him the faid Sheriff to profe-

cute their Claim 3 then he fummon by good Summonerss
the aforefaid Edward Chamberiain, that he fhould be be.
fore the Juftices of the faid late K. Henry the 8th here,
that is to fay, at Wefminfler aforefaid, in the Morrow of
St. %bn the Baptift then next following, to fhew why
he ‘did not do it 5 and that he have then here the Sum-
mons and that Writ. At which Morrow of St. Fobn the
Baptift, before Robert Read Knat. and his Companions,
then Juftices of the faid late K. Henry the 8th of the
Bench here, that is to fay, at Weftminfter aforefaid, came
as well the aforefaid Nicholas Evas and T komas Hartop,
by Fobn Cowper then their Attorney, as the aforefl Zdw.
Chamberiain, by Thomas Palmer then his Attorney. And
the Sheriff, that is-to. fay, Ralph Verney Efq; then return’d
here the Writ aforefaid, in all things ferved and executed,
that is to fay, that the aforell Nicholas and 7 homeas found
to the then Sheriff fureties to profecute his Suit aferefaid,
that is to -fay, Fobn Doé and Richard Roe ; and that the
aforel. Edwayd Chamberlain was fammoned by Fobn Den
and Richard Fern : And upon this the faid Nicholas Evan
and 7 homas Hartop, by declaring againft the faid Fiw.
Chamberlain, upon the Writ aforefaid, demanded againft
the faid Edward Chamberiain the Manors, Tenements and
Rents aforefaid with the Appurtenances, as their Right and
Inheritance, and in which the faid Edward Chamberiain
‘had not Entry, but after the firft Paflage of the Lord King
Henry, Son of King %obn, into Gaftoign, €&c. And where-
upon then they faid that they themfelves were feifed of
the Manors, Tenements and Rents aforefaid, in their De-
mefne as of Fee and Right, in the Time of Peace, in the
Time of the faid late K. Henry the 8th, taking thereof
the Profits to the Value, &¢. and into which, &¢. And
thereof then they brought Suit, &c. And the aforefaid
Ed. Chamberiain, by the aforefaid 7 ho. Palwer his Attorn.
then defended his Right, when, &¢. and then vouched
thereof to Warranty 7 homas Fifb, who was then prefent in
Court in his proper Perfon, and willingly the Manors, Te-
nements and Rents aforefaid to him did warrant; and there-
upon, the faid Nicholas Evan and T howmas Hartop de-
manded againft him the faid Zhomas Fifp, then Tenant by
his Warranty, the Manors, Tenements and Rents afore-
faid, with the Appurtenances in Form aforefaid, ¢5¢. And
whereupon they then faid, that they were feifed of the
Manors, Tenements and Rents aforefaid, with the Ap-
‘purtenances amongft other things in their Demefne as of
Pee and Right, in the Time of Peace, in the Time of the
aforef, late K. H, the 8th, taking the Profits thereof to the

1 ' Value,
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Value, &¢. And the aforefsid 7 homas Fifp, Tenant by his
Warranty aforefaid, then defended his Right, when; &.

and then prayed Licence thereof to imparl; and had it,-

&c. And afterwards, the very fame Term, the aforefaid
Nicholas Evar and T homas Hartop returned back here into
the Court aforefaid of the faid late K. Hewnry the 8th, by
their Attorney aforefaid ; and the aforefaid Thomas Fifb;
Tenant by his Warranty aforefaid, did not come back, but

in defpite of the Court departed and made Default 5 there+.

fore then it was granted by the aforefaid Court here, that

the aforefaid Nicholas Evan and Thomas Hartop Thould re~-

cover their Seifin againft the faid Edward Chamberiain, of
the Manors, Tenements and Rents aforef. with the Apput-
tenances, and that the faid Edward fhould have of the
Lands of the aforefaid Zhomas Fi, to the Value of; &c.
and that the faid Zhomas Fify fhould be in mercy, &r. as
by the Record and Procefs thereof here in Court remain-
ing more fully appearcth. Which Recovery, in Form afore-
faid had, was had to the Ufe and to the Intent, that the
aforefaid Nicholas Evan and Thomas Hartop, of the Ma-
nors aforefaid with the Appurtenances, fhould enfeoff the
aforefaid Richard Lyfter, Martin, Fobn Cottesford, Fobun
Clayron, William Hogefon and Robert Taylor, to have and
to hold to them, and their Heirs for ever: By Colour of
which Recovery, the aforefaid Nicholas Evan and T homas
Hartop into the Manors aforefaid with their Appurtenances.
entred, and' were thereof feifed in their Demefne as of
Fee; and fo being thereof feifed the faid Nicholas and
T homas Hartop of the faid Manors with the Appurtenan~
ces did infeoff the aforefaid Richard Lyfter, Martin Lin-
Jey, Fobn Cottesford, Fobn Clayton, Williame Hogefon and
Robert Taylor, to have and to hold to them and their
Heirs for ever: By Virtue of which Feoffment the faid
Richard Lyfter, Martin, Fobn Corttesford, Fobn Clayton,
William Hogefon and Robert Taylor were feifed of the
Manors with the Appurtenances,in their Demefn as of Pee 3
and {o thereof being feifed, the aforefaid Sibil, in the Life
of the faid Fdward, for the better Security of the faid
Richard Lyfter, Martin, Fobn Cottesford, Fobn Clayton,
Williane Hogefon and Robert Taylor, the Manors- afore-
faid with the Appurtenances, according to Agreement be-.
tween the fame Edward and Sibil, firft before the afore-
faid Recovery had, by her Writing aforefaid of Releafe Rex

mifled, and Releafed to the aforelaid Richard Lyfter, Mar-.

tin, Fohn Cottesford, Fobn Clayton, William Hogefor and
R. Taylor, and all her Right, Claim, Title, Eftate, Ufe, In-
tereft, and demand of and in the Manors aforefaid, with the

Appurtenances in Manner and Form as they have above al-
ledged,

Al
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ledged; And chis they are ready to aver: Whereupon, they
demand Judgment ; and that the faid Robert Chamberlain,
from having his Aftion aforefaid ageint them be barred.
And the aforefaid Roberr Chamberiain, by Proteftarion ta-
king it, that the rccovery aforefaid was not had to the Ule
and intent, that the aforefaid Nicholas Evan and 7 homas
Harrep fhould infeoff the faid Richard Lyfter, Martin,
Sobn Cottesford, Fobn Clayton, William Hogefon and Rob.
Tuylor of the Manors aforefaid with the Appurtenances;
by Proteftation alfo, that the aforefaid Nichelns Evsn and
Fhomas Harrop did net infeoff the aforefaid Richard Ly-
[er, Martin, Fobn Cottesford, Fobn Clgyton, William Ho-
geforn and Robert Taylor, of the Manor aforefaid with the
Appurtenances 5 by Proteftation alfo; that the afarefaid Si-
2il, for the better Security of the aforefaid Richard Lyfler,
Martin, Fobn Cottesford, Fobn Clayton, Wi'liam Hogefon
and Robert Taylor, in the Manors aforefaid with the Ap-
purtenances, according to Agreement berween them the
faid Edward and Sibil, firft before the aforefaid Recove-
ry above fuppofed to be had, by her Writing of Releafe a-
forefaid, did not remife and releafe to the aforefaid Rich.
Lyfter, Martin, Fobn Cottesford, Fobeu Clayton, Willian Ho-
geforn wnd Robert Taylor, as the aforefaid Warden or Rec-
tor and Scholars above in their Rejoinder have alledged ;

By Proteftation alfo, That the aforelaid Edw. Chamberizin,

at the Day of the bringing of the Original Writ of the faid
Nicholas Evan and Thomas Hartop, out of the Court of
Chancery of the aforefaid late K. Henry the 8th, thatis to
fay, the 2d Day of Fuue in the 4th Year of the Reignof
the fame late K. or ever after was Tenant of the Freehold
of the Manors aforefaid with the Appurtenances: Fot
Plea, the faid Robert Chamberlain faith, that the afore-
faid Plea of the aforefaid Warden, or Re&or, and Scho-
lers, above by rejoinder pretended, is not fufficiént in Law.
to bar him the faid Roberr from having his Aétion afore-
faid againft the aforefaid Warden, or Re&or and Scholars,as
well for that, that the Rejoinder is a Departure from the a-
forefaid Bar of them the Wurden, or Re&or and Scholars,
as for want of fufficient Matter in the faid Rejoinder con-
tained 5 and this he is ready to aver : Wherefore, for want
.. of a fufficient Rejoinder of the faid Warden, or Reftor and
~8eholars, in this Part, the faid Robere Chamberiain, as
at firft, demandeth Judgment and Seifin of the Manors
aforefaid with the Appurtenances to him to be adjudged,
&e. And the Warden, or Reflor and Scholars, in as much
as they -fufficient Matter in Law to bar the aforefaid
Robert from having his A&ion aforefaid againft them the
Warden, or. Rettor and Scholars, above by rejoining have
alledged, which they are seady te aver, which Mmﬁr
ine
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the aforefaid Robersr doth not deny, hor fo the fame any
ways anfwereth; biit to admit of the fame Averment doth
altogether refufe, as at firft demiand Judgment ; and that
the aforefaid Robert Chamberiain to have his A&tjon afore-
faid be barred. nd becaufe the Juftices here will advife
themfelves of and upon the Premiffes, before they give
their Judgment thereof, Day is given to the Partiesaforefaid
here, until in 8 Days of St. I}il{m’y, to hear their Judg-
ment, becaufe that the faid Juftices here thereof not yet;
&ec. At which Day come as well the aforefaid Roberz, as
the aforefaid Warden, or Refor and Scholars, by their At-
tornies aforefaid : And becaufe the Juftices here will far-
ther advife themfelves of and upon the Premiffes, before
they give their Judgment thereof, Day further is_-given
to the Parties aforefaid here until from the Day o
Esfler in 15 Days, to hear their Judgment thereof, be-
caufe the faid Juftices here thereofnot yet, &c. At which -
Day here come as well the aforefaid Roberz, as the faid
Warden, or Reftor and Scholars, by their Attornies a-
foref. And becaufe the Juftices here will further advife
themfelves of and upon the Premiffes, before they give
their Judgment thereof, further Day is given to the Parties
aforefaid here, until in the Morrow of the Holy Zriuiry, to
hear their Judgment thereof, becaufe the faid Juftices here
thereof not yet, &¢c. At which Day here come as well
the aforefaid Robert, as the aforefaid Warden; or Re&or
and Scholars by their Attornies aforefaid ¢ And becaufe the
Juftices here will further advife them{elves of and upon the
Premifles, before they give their Judgment thereof, further
Day is given to the Parties aforefaid here, until in 8 Days
of St. Michsel, to hear their Judgment thereof; becaufe Judgment;
the fame Juftices here thereof not yet, &v. At which Nota bene,.
Day here come as well the aforefaid Roberz; as the afore-

faid Warden, or Re&or and Scholars, by their Attornies a-

forefaid ; and upon this, the Premiffes being feen; and by

the Juftices here fully underflood, it feemeth to the fame

Juftices here, that the Plea of the aforefaid Warden, o

Re&or and Schiolars, above by Rejoinder pleaded; is {uffi-

cient in Law to bar the faid Robers to have his A&ion a-

forefaid, againft the aforefaid Warden or Reétor and Sches

lars: Therefore it is granted, that the aforefaid oberz take

nothing by his Writ aforefaid, and that he be in Mercy

for his falfz Clamour ; and that the aforefaid Warden; or

Reéor and Scholars go thereof without Day, €.

H 2 LincotLy
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LincoLN COLLEGE's Cafe.
Mich. 37 & 38 Eliz.

In the Common Pleas. Rot. 82.

2 And.31.Moor IN a Formedon in Defcender by Rob. Chamberiain, Coufin
255. and Heir Male of the Body of Rich. Chamberinin againfk
the Reétor and Scholars of Lincoln College in the Univerfity

of Oxford for the Manors of Petfore and Ekeney in the

County of Buckingbam : On the Pleading the Cafe was fuch:

Rich. Chamberlasnz did enfeoff Corneborough and . others of

the faid Manors, to the Intent that they fhould give back

the fame to the faid Richard Chamberiain and Sibil Fowler

whom he intended to marry, and to the Heirs Male of the

Body of Richard, which was done accordingly. Richard and

Sibil intermarry’d and had Iffue Edward ;5 Rich. died, Ed-

ward in the Life of Sibil adtunc tenensliberi tenementi,g5c.

(which was intended by Diffeifin) a7. 4 H. 8. fuffer’d a com-

mon Recovery with fingle Voucher by Agreement.amongft

other things, to the Intent thar the Recoverors fhould enfeoff

Lifter and others to divers Ufes 3 and that $75i/ (for better

Affurance) fhould releafe to them with Warranty 3 which

Feoffment and Releafe with Warranty were made accor-

dingly @7 11 H. 8. And afterwards Sibi/ died, Edward then

Colic aa6.b being alive 5 and whether this collateral Warranty fhould
36"5'_ b32%2 bar the Demandant or not, or fhould be void by the Stat. of
11 H. 7. cap. 20. was the Queftion; for in as much as the

common Recovery was had againft Edward in the Life of

Tenant for Life, it cannot be intended, that §:5#/ had fur-

render’d her Eftate, or that Edward had entred for a For-

feiture, and thereby feifed by Force of the ‘Tail, unlefs

Co.Lit. 72,2 it had been alledged in Pleading : But for as much as it
w03.b,  was generally alledged that then he was Tenant of the
Frochold, it fhall be intended more firong againft hi}in

wne



Part III. LincornN Cotrecrs Cafe. 59

who (2) pleads it, that is to fay, that it was by Difleifin, or ;
by Feo&'xf:.of a Diffeifor,fo thastl he was inof znother Edlate, é“)ccfcl:i'r’s?
and then the Recovery with (%) fingle Voucher will not 1 Co. 6.
bindit: And therefore the fole Queftion was, on the col- (f)zR‘?Q}z”?‘
lateral Warranty. And it was ftrongly objeted, That this > T
Warranty fhould be void, not only within the Exprefs
Letter, but alfo within the Meaning of the A&. .

For firft, There is no Doubt but the Heir Male of the
Body of Edward is a Perfon to whom the Inheritance, after
the Death of §:2i/, fhall appertain: And the Words of the
A& are, That {uch Perfon fhall enter, and peaceably poflefs
the Land as he ought if no fuch Warranty had been ‘made.
And the Meaning of the A& was not to fave the Eftate-Tail
for him only who is Heir apparent at the Time of the For-
feiture, but to preferve it for the Benefit of all the 1ffues
inheritable by Force of the Tail. As if 4. makes a Feoff-
ment in Fee to the Ufe of himfelf and his Wife, and to
the Heirs of the Body of 4. A. hath Iffue B. and dies, the
Wife is diffeifed, the Heir in Tail by Deed releafes to the
Diflcifor, and afterwards the Wife releafes alfo with War-
ranty and dies, B. hath Iffue C. and dies; altho® B. hath by
his Releafe difabled himfelf to take Advantage of the For-
feiture during his Life, yet it fhall not prejudice his Iflue 5
for he is the Perfon to whom the Inheritance of the Eftate
Tail doth appertain, and now by the Statute he fhall enter
as if no Warranty had been made.

2. It isto be obferv’d, That by the Statute, not only En-
try is given to him to whom the Intereft, Title, or Inheri-
tance fhall appertain, os if no Warranty had been made;
but by the Branch next before, it is provided, That every
(¢) Difcontinuance, Alienation, Releafe, or Confirmation (c) Co.Lit 366,
with Warranty, and Recovery made or fuffered by fuch 1}’\' 325. b.b
Woman fhall be utterly void and of none Effe@: And if the " oo >
Warranty in this Cale, by the exprefs Letter of the A&, be
utterly void and of none Effed, it is void as to all, and by
Confequence againft every Iffue in Tail, and it is void alfo
as to Fdward himfelf, but in Refpedt of the faid Recovery
be hath barred himfelf that he cannot enter into the Land
and the Opinion of Dotlor and Studens was ftrongly urg’d,
That if a (4) Woman, Tenant in Tail, fuffers a common (4)Pogrscra,
Recovery, and the Iffue in Thail releafes to the Recoveror, Dr. & Stud.
yet his Iffue may enter ; which proves, that altho’ he, who L0 1. cap- 1.
hath the immediate Right to the Eftate-Tail, will, by hisQLucasp
own A&, exclude himfelf from the Benefit that the Sta- — e
tute would have given him ; yet his Iffue fhall not be pre-
judic'd by it. ,

And it was further objected, That if any (&) Error had (¢) Poftea6ia
been in the Recovery that Ew. fuffered,and he had brought
a Writ of Error, the collateral Warranty of the Woman
would not be a Bar to him, for the Stat.by ¢xprefs Wordshath

Hj made
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which is not warranted by the faid A&, is not void as to
the Grantor himfelf, but as to the Succeflor ; for fo was the
Intent of the A&, to provide for the Succeffor and not for
the Party himfelf. So and on the fame Reafon was it re-
folv’d in the Com. Pleas, per roram curiam, Pafth. 59 Eliz.
between Hunt and (a) Singleton for a Houle in Fofter-lane (a) ColLitasa,
in London, whereof the Inheritance was in the Dean and El().;x;;,
Chapter of Panl’s, That if the Dean and Chapter make a AN 59. 2.
Leafe not warranted by the Statutes of 15 & 14 Efiz. in 3 Keb 109
which Cafe it is provided by the faid A&, that fuch Leafe ’Ci":r‘;“""fpif"'
Fhall be abfolately void, and of no Effe& to all Intents and ; Ve}ztt%’zu:
Purpofes ; in this Cafe of a Corporation aggregate of many 1 Roll’s Rep.
Perfons, which never dies, it was greatly doubted, if the }S2:154 153,
Leafe fhould not be utterly void prefently according to the ™
exprefls Letter of the A& ; but it was at laft refolv'd, Foraf-
much as the A& was made for the Benefit of the Succeflors,
that the Leafe fhould not be void ’till afier the Death of
the Dean, who was Party to the Leafec: And altho’ the
Succeflor of the Dean is not Succeflor to the whole Corpo-
ration who made the Leafe, but only the principal Member
of it; yet becaufe the whole Corporation never (&) dies, (05) Treby Ar-
fuch Leafe, by Conftrution, fhall be void after the Death of 87 <7 %‘O
the Dean, who is the principal Membe- of the Corpora- Co. Lit. 9. b.
tion, and his Succeflor, with the Chapter, fhall avoid it. 9+ b. ~lRR‘1\1]}!'S
8o in the principal Cafe, altho’ it be provided by the Sta- f_;;: ZUE a
tute of 11 H. 9. That the Difcontinuance, Alienation, War- 13.2. 11 H.7,
ranty, and Recovery, fhall be void; fye:t they are not void cap. 20.
prefently, Dut are to be made void by fuch Perfons to whom <€ 124
after the Death of the Woman the lntereft, Title or In-
heritance appertains. And with this Refolution agrees
2y H. 8. 23. b. on this very Statute of 11 H. 7.
2. It was anfwer’d and refolv’d, That this Cafe was out of
the (¢) Intention of the faid A& for feveral Reafons: (c) Cr.Jac.475.
Firft, Becaule the Intent of the A& was to reftrain Women
from making a Dilcontinuance, Warranty, and Recovery,
in Bar, or Prejudice of the Heir in Tail, or of them in
Remainder, €5¢. But when the Heir in Tail, in the Cafe
at Bar, doth convey and affure the Land to others, and the
Releafe or Confirmation of the Woman with Warranty, is
but to perfeét and corroborate the Eftate which the Heir in
Tail bath made, fuch Warranty is not reflrained by this
A& ; for it fhall be intended for the Benefit of the Heir,
and not to his Prejudice : And this was the Reafon that a
common Recovery, in Refpet of the intended Recompence,
was not reftrained by the Statute of W2ft. 2. And therefore
when the Iffue in Tail, in the Cafe at Bar, hath fuffer’'d a
common Recovery, and the Warranty of the Woman ex- _
tends only to ftrengthen i, this Warranty is not reftrained
by the faid At of (4) 31 H. 7. (4) 11H. 7.20,

Cro. Jac, 4740
Ha The 5.
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The fecond Reafon was, That the Wife, with the Heir in
Tail, might have join’d in a Fine, and {o barred the E{’catf:-
tail ; or if the Wife had (#) furrender'd to the Heir in
‘Tail, he might have fufferd a Recovery, and by that the
Eftate-tail would be docked, and {o they both had Power
to bar the Eftate-tail, and the Remainder or Reverfion ex-
peftant thereupon: Then ‘it was not the Intention of the
A& to reflrain the Warranty the Wife made to him who
had the Land by Conveyance of the Heir in Tail. And on
the fame Reafon it was adjudg’d M. 38 & 39 Eliz: in the
King’s Bench, between Fennings and Wiferman 5 and Hill. 39
in the Common Pleas, but the Plea began 77iz, 38 Eliz,
Rot. 2302, between (b) Wifeman and Crow, and the Cafe
in both Courts was the fame, ftil. 7 homasWifeman had Iflue
Williane, his elder Son by one venter, and T homas and a
Daughter by another wenter, and feifed of Land in Effex
held in Socage, deviled to Dororhy his Wife for Life, the
Remainder to 7. in Tail, and died ; whereby the Wife was
Tenant for Life, the Remainder to 7. in Tail, and the
Reverfion of the Fee defcended to William 3 Dorathy, after
the Statute of 14 Eliz. fuffer'd a common Recovery, in
which T homas was vouched, who vouched over the common
Vouchee, which Recovery was to the Ufe of Zhomas and
his Heirs ; the Daughter married Fennings, T homas died
without Ifflue : Now between Fenings and Crow his Fermor,
and Wifeman, Son and Heir of William, was the Queftion
for the faid Land: Wifeman objeéted, That the faid com-
mon Recovery was void by the exprefs Letter ~f the Sta-
tute of 14 (¢) Eliz. cap. 8. ** Where divers Perfons being
#¢ feifed, &5¢c. of any Lands, &c. only for Life or Lives, or
“ of Eftates determinable upon Life or Lives, have fuffer'd
other Perfons by Agreement or Covin to recover the
“ fame Lands againft the fame particular Tenants, &e. or
¢ as Vouchees, to the great Prejudice of thofe to whom
¢“ the Reverfion or Remainder hath appertained, or ought
“ to appertain : Be it enafted, That every fuch Recovery,
¢ as of fuch Perfon in Reverfion or Remainder thereof, &¢.
“ be clearly and utterly void and of none Effe& : Provided
¢¢ that every fuch Recovery had by the Affent of any
“ Perfon in Reverfion or Remainder, fo the fame Affent
¢¢ appear of Record in any Court, &c. fhall ftand in Force
¢ againft fuch Perfon fo affenting” And the faid Reco-
very was had againft Dororhy, being Tenant for Life ; and
the faid Williame Wifenan, who had the Reverfion in Fee,
never aflented to the faid Recovery according to the faid
Provilo: And therefore the faid Recovery fhould not bind
him by the exprefs Letter of the A&: But it was ad-

o
-

judged in both Courts, that the Reverfion in Fee was barred

by the faid Recovery. And the faid A& of 14 (4) Eliz. did
not extend toit; And the principal Reafon was, becaufe it
was
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was not the Intent of the A& to extend to fuch Recovery in

which he in Remainder in Tail was vouched, becaufe Te-

nant in Tail hath an Eftate of Inheritance which may con-

tinue (#) for ever; and he hath Power by a common Reco-(4) 3 Co.4.b.

very to dock all Remainders and Reverfions expeétant on

his Eftate 5 and if Dororby had () furrender’d to him, then ) 1Co.63. a,

without Queftion the Recovery fhall bar the Reverfion in§ (2. 4> 2

Fee: So Dorothy and Thomas had Power to bar the Rever- ;o o7 46 5.

fion in Fee, and neither the Stat. of Wefl. 2. cap. 3. (¢) which Cr.EL 718.

gives Receipt, extends to him in Reverfion or Remainder | %g“,z +18.

expeftant on an Eitate-tail, 33 H.6. 22. 41 E. 3. 12. nor the , Bmwnfﬁ;;.

Stat. of (#) 9 R. 2. cap.3. which gives the Writ of Error to(c) Co. Lit.

him in Reverfion ; nor doth the Stat. of (¢) 32H.8. cap. 31.38% 2 Arc.

made againft common Recoveries had againft Tcnants for ) plowd.s 7.

Life, extend to Remainders or Reverfions expeltant on an 10 Co. 44.°b.

Eftate-tail. So in the Cafe at Bar, forafmuch as he who had%eg'l\ilg a.

the Eftate-tail hath fuffer’d a common Recovety, and the, b r.N B

Wife hath releafed to the Recoverors with Warranty, the 108.a. 3 Co 4.

A& of 11 H. 3. cap. 20. doth not extend to it, becaufe the ¥ t)" 2 Bult.1s.

Heir in Tail hath Power of himfelf to bar the Tail, and the D?:’ff;i_zﬁ'

Warranty of the Wife is but to perfeét his Conveyance. 90. pl.s.
Thirdly, it was refolv’d, That in the Cafe at Bar when CT. &'- 289, R,

the faid Edward, by the common Recovery had againft him § 23;;_5; S 9%

by his own Agreement, had difabled himfelf to take Benefit (¢) 10Co.44.b.

of the Forfeiture given by the Statute, after the Death of & El 562

Edward, his Iffue fhould not take Benefit thereof, be—,?{mf_t';gé,z' %

caufe his Father was in Being at the Time of the For- 2 Leon. 61,62.

feiture, and could not enter; and a Perfon who is not iz 4 Leon. 126,

rerum natura, or who hath not the immediate Intereft, Rufal Rooors.

Title, or Inheritance, at the Time of the Forfeiture, fhall

never take Benefit of this Aét, when another was in Being

at the Time of the Forfeiture, and could not enter, and

yet had Power to bar by Fine or Recovery him who would

claim the Benefir of the A&t? And this was in Effeét ad-

judg’'d in (f) Sir Geo. Brown’s Cafe, where the Iffue in Tail, () Antea sob,

in the Life of his Mother, having the Reverfion in Fee, - $r

levied a Fine without Proclamations. And if Error was in > And as.

the faid Recovery, the Warranty of the Wife would bar: Rol. 878.

Edward of his Writ of Error, becaufe by his own A& he Jenk-Cent27s.

hath barred himfelf from the Remedy of Entry, which

the A& prefcribes. And the Cafe of Dotfor and (g) Student gy antea so.a.

was affirmed to be good Law ; for there prefently, by the Dr.Srud. Lib.i.

Recovery, the Iffue had Title of Entry on the Rccoveror ; €3P- 31

and therefore by his Releafe by Deed he could not bar his

Iffue ; but in the Cafe at Bar, the Iffue in Tail firft fuf-

ferd the Recovery, and fo difabled himfelf before the

Warranty made s as alfo it was done in Sir George Brown’s

Cafe, by the Fine levied in the Life of the Mothers

and therefore in thofe Cafes Title of Entry was never

given to. the Iffue in Tail, as it was in the Cafe of Dotfor

and
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and Stadent; and fo manifeft Diverfity : But if Sibz/ had
releafed after the Death of Edward, then the Iffue of Eduw,

might have avoided the Warranty by Force of this Act.
Note, Reader, I conceive, that if a Man makes a Feoff-
ient in Fee, to the Ul of him and his Wife in Tail, and
to the Ufe of the Husband in Fee, and hath Iffue a Daugh-
ter, and dies, his Wife with Child with 2 Son, whereby
the Reverfion in Fee defcends to the Daughter ; the Wife,
before the Birth of the Son, levies a Fine, or {uffers a com-
mon Recovery ; in this Cafe, altho’ the Daughter doth or
(#) Heb. 333. doth not enter, or altho’ the (4) Daughter had joined in
the Fine, or was vouched in the Recovery, or by any other
A& had difabled herfelf from taking Benefit of this A&,
yet the Son, after born, fhould take Benefit of this A&;
and that well agrees with this Refolution. For by no A&
that the Daughter could do, could fhe bar the Son of the
Efate-tail, as Edward might in the Cafe at Bar; and
therefore it ftands with Reafon and Equity, that no A&
which fhe could do fhould be prejudicial to the Son, whe
was 12 utero matris. And this Cafe is not to be compared
(5) 1Co.95.2.¢o the Cafe in (&) 5 E.4.6. #. For by the Stat. of (¢) 6 R.2.
%igo. g{%.zlz.”' cap.6. it is provided, Duod proxiinus de fuuguine ecrundei
Flowd. 43. 2, Papientinm & raptorsm, cui hereditas defeendere, vema
{)Géa-b- Bf(-: nere, vel accidere deberet poft mortem rapientis vel vapri,
gfff}_‘bf" babeat tirulum immediate ftatim fiilicer poft raprum in-
{e) 1 Co.95.a. trandi fuper vapientcns vel vaprum, Ec. & tenere de [tatu
Br. Entry.con- heredizario 5 in that Cafe, if the Daughter entets, fhe fhall
%'{gale f:'.' b, keep it for ever againft the Son after born: But altho’ the
45.b. 2 Inft. Daughter enters by Force of the Statute of 11 A.v. yet the
434 Long. 50. Son born after fhall enter upon her; and the Caufe and
&'.%‘.’ff‘m. Reafon of this Diffcrence is, that the Daughter, by the
Rapes. Br. Ap- Statute of 6 R. 2. hath the Land merely as a Perquifite in
geﬁlﬁ& B% Fee-fimple: And by the exprefs Words of the A&, the fhall
S oo ne enter and keep the Land, for the Statute faith, inrrabit,
8. Hob. 74. $9¢. & tenebit de jure bereditario. And it is like the Cafe
(4) 1C§i95-a- of 9 (4) H.9%.25.b. if a Remainder be limited to the
fi;f‘g Co‘.)% o vight Heirs of 7 8. and he dies, having a Daughter, the
Hob.3. Cr. (¢) Daughter fhall have it as a Purchafor, and fhall keep
Car.$7. the Land againft the Son born after. But when the Daugh-
(e)1Co-137.0 ter enters by Force of the A& of 11 H. 9. fhe is in of an
Eftate-tail per formam doni, and fo in Nature of a Delcent,
and not merely as a Purchafor; and that by the exprefs
Words of the Stat. of r1 H. 7. which are, That the Perfon to
whom the Lands appertain, after the Deceafe of fuch Wo-
man, fhall enter into the Tenements, and polefs and enjoy
them according to fuch Title and Intereft as they fhall bave,
if fuch Woman had been dead, and no Difcontinuance,
Warranty, or Recovery had ; fo that the Daughter in this
Cafe doth not claim the Land merely as a Perquifite,

ag fhe doth upon the Statute of 6 R. 2. but by Force of 31{15
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A& of 11 H. 7. fhe claims according to her Title, as if the
Woman had been dead, and no A&t done againft the Stat,
and that is ger formam douni, and per formam doni the Son
after born is to be preferred before the Daughter: And
therefore this Cafe is to be compared to (4) Shelley’s Cafe 5 (4) 1C0.106.b:
in which Cafe, although the Ufe vefted firt in Richard the if’fg‘ff‘ ny.‘}é’s’
younger Son, yet the Son of the elder Son, after born, 55.Jenk. Cent.
fhall enter on him, becaufe Richard in thatr Cafe was in in?49- 1Co.94. 18
the Nature of a Defcent, and not merely as a Purchafor, Leon. 27.
And if the Makers of the A& of 11 A 7. had been afked
if in fuch Cafe the Wife might prejudice the Son, where-
with fhe is big, of the Benefit which they by the faid A&
had provided, they would have anfwered, alg/!z; guod licirune
fuerit marri nocere filio qui in utero fio eft.” And with this
"Montague Chief Juftice of the Common Pleas, Plow.
Comm. 56. well agrees. And the Opinion of the Court of
Wards, 20 Eliz. D)y. 362. 4. (#) is not repugnant to it 5 for (4 Dyer 361
there the Opinion is, That if the Iffue in Tail, within Age, P46 Co Lic.
enters by Force of this A& on a PBine levied by his Mos ' 3%
ther, and her fecond Husband, he fhall nor be in Ward,
which may well be, for in fuch Cafe he hath the Land but
duting the Coverture, and thercfore is in Manner a Pur-
chafor 5 Alfo, altho’ he thould have the Land in Natureof 2
Defcent, yet it doth not follow that he fhall be in Ward ;
for in the Cafe of Wardfhip, there ought to be Death, ei-
the natural or civil; it is neceffary alfo, that the Anceftor
die in the Lord’s Homage : ‘And by this Difference you will
better underflood your Books in 9 H. 6.25. 9 H. 7. 25. & (¢)Cr.Car.370.
Doltor and Student. : 2 Ral.776:777.

4. 1t was refolv’d per totam curiam, That if Tenant inTail ; (f('m;sc oo
being in of another Eftate fuffers a common Recovery, and a
collateral Anceftor of the Tenant in Tail releafes with War-
ranty to the Recoveror, and afterwards the Recoveror makes
a Feoffment to Ufes, which are executed by the Statute of
27 H. 8. and afterwards the collateral Anceltor dies, in that
Cafe, altho’ the Eftate of the Land be transferred in the
Poft before the Defcent of the Warranty, yet the Warranty
fhould bind, and the Terre-tenants might take Advantage (/)Dr. & Stud.
thereof by Way of Rebutter: So if he to whom the War- 129. b. 10 Co.
ranty is made fuffers a common Recovery, and afterwards fff;f&ﬁ;ﬁh%?
the Anceflor dies, the Recoveror might rebut by this Wat- Garrancy 45.
ranty s and yet it is adjudged in (4) 22 4JJ. gy. that if Cr, Car.370.
Tenant in Dower doth enfeoff a Villain with Warranty, and {,iclfe';g’g:;f"
the Lord of the Villain enters into the Land before the De- Hob.27.Vaugh.
fcent of the Warranty, and afterwards the Wife dies, 391, 392, 393.
this Warranty fhould not bind the right Heir: So it ch’{'o%‘;';‘g‘ Th
is agreed by the Juftices in (&) 29 Af. 34. if a colla- Voucher 132, -
teral Warranty be made to a Baflard and his Helirs, and (¢) Cr Car.370,
living the Anceftor, the Baftard dies without Iffue, and Y“(‘:‘gh;;gf;.
the Leord by Efchear enters, and afterward the Ancz{’tor Hob. 27.

2 ies,
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diés, this Warranty fhall not bind. And although as well
in the Cafe at Bar, as in thofe two Cafes, before the War-
ranty defcends, the Eftate of the Land is transferred in the
Poff, yet there is a great Difference between thofe two Cafes,
and the Cafe at Bar; for he who hath the Land by the Li-
mitation of an Ufe, or by 2 common Recovery, comes to
the Land by the Limitation and A of the Party 5 and there-
fore he who hath a Reverfion by (#) the Limitation of an
Ufe, or by common Recovery, although he be in the Poft
in both Cafes; yet he fhall take Benefit of a Condition as an
Aflignee within the Statute of 32 H. 8.¢4p. 34. But when
the () Lord of a Villein enters, he comes to the Land in
Refpeét of a Title Paramount, that is to fay, in Refpeét of
Villeinage, andhe Lord by Efcheat.in Refpeét of the Seig-
nioty which was a Title Paramount, and both thofe are in
meerly in the (¢) Poft, and not by any Limitation or Aét of
the Party, and fo a manifeft Difference. And although fome
prefume to fay that thofe Books are erroneous, and againft
Law, and their Reafons are ft7l. becaufe it was held in the
Time of E. 3. f¢il. in (4) 8 E. 3. 10. 4. That the Tenant
{hall not take Advantage of a Warranty by Way of rebut-
ter, without fhewing how the Warranty extends to himj;
which is as much as to fay, to make him Affignee to the.
Land ; fo that one who comes in in the Pqf, thall not Rebut.
And in (e) 10 E. 3. 42. 10 4ff. 5. in an Affize the Tenant
pleaded a Warranty made to one . §5¢. and concluded on
the Warranty as Aflignee to /7. and demanded Judgment .
and was charged by the Party, and by the Court, to fhew
how he was Affignee, and fo hedid: And in (f) 22 A 88.
in the fame Yeart, when one of the faid Cafes was adjudged, -
it was held that one fhould not take Advantage of 4 War-
ranty made to another and his Afligns by Way of Rebutter,
although he be an Affignee without Deed, and that in Cale
of Rebutter, as well as in Cafe of Voucher he ought to fhew.
as well the Deed which comprehends the Warranty, as the
Deed which proves the Affignment : And thefe Errors were
the Caufe, as they faid, that it was then held, that neither
the Lord of the Villein, nor the Lord by Efcheat fhould
take Advantage of a Warranty by Way of Rebutter: Butl
conceive, the true Reafon of the faid Books is utterly mif-
taken. For true it is, that fome Judges in thofe Times
thought, . that none fhould take Advantage by Rebutter of 2
‘Warranty made to one, his Heirs and Aflignees, but he who
was Heir or Affignee: And that the Terre-tenant ought in
Cafe of Voucher and Rebutter, to fhew Deeds of the mean
Affignments ; which Opinion hath great Semblance of Rea-
{on, becaufe the Warranty extends only to the Feoffee, his
Heirs and Affigns. And a Thing, which of its own Nature
cannot be created without Deed, cannot be afligned without

Deed:
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Deed : But I well agree that fuch Opinions were againft the
true Senfe and Judgment of the Law in both Points: For
(4) he, who hath the Poffeffion of the Land, fhall Rebut the {4 Vatgh 384
Demandant himfelf, without fhewing how he came to the ;7{' s A
Poffeflion of it 5 for it is fufficient for him to defend his Pof-
feflion, -and to bar the Demandant; and the Demand. againft
the Warranty cannot recover the Land : And fo was it held
35 Aff. 9. that Tenant by the Curtefy might Rebut. And )
in (&) 45 E. 3. 18. it is adjudged, That the Donee in Tail, (\fiuc‘;;Ls‘g?g"
altho’ he be in of another Eftate, might Rebut the Demand. 550 505,
And in (¢) 38 E. 3.26. it is adjudged, That the Affignee (¢)38E.3.21,
might Rebut by Force of a Warranty, made to one and his ;’;&’Eg;’ 318".&‘
Heirs: And (4) 7 E. 3.54. & 46 E.3. 4. Feoffee of theDo-335 50 7
nee in Tail might (¢) Rebut: I likewife well agree, That if (4) Vaugh 388.
A. enfeoffs B. his Heirs and Affigns with Warranty, and 2. 3%9(-: Li
enfeoffs C. without Deed, C. fhall (f) vouch 4. as Affignee, 2635. e
for the Warranty extends to B, and his Afligns of the Land, 76.a. 1 Buitt.
and C. is his Affignee thereof, and the Aflignment is not made égg- Bj"[;‘l’"mg:
of the Warranty, for then it ought to be by Deed, but the 4;6.5b/.' Fig,
Warranty cannot be affigned, but extends to the Affignees of Garranty 13.
the Land ; and if the Feoffment to C. was by Deed, it is on- :tham Gar-
ly of the Land, and not of the Warranty ; and C. fhall vouch (f}ngfgmg%
A.as Affignee of the Land, becaufe the War. by exprefs Words b. 1. Co. 1. b.
extends to him, that is tofay, to 2. and his Affignees of the
Land ; and if the Feoffee without Deed fhall not vouch as
Affignee, truly the Feoffee by Deed fhall not vouch, for one
of them is as well Affignee of the Land as the other, and none
of them hath or can have Affignment of the Warranty.

And foitwasrefolved, Pafeh. 30 Eliz. in the K.’s B. between
(g) Auder and Noke, on a Writ of Error on a Judgment gi- (8) Cr- EL373.
ven in a Writ of Covenant in C. B. by Pophain C. J. Gar- #35 Mo 419-
4y, and the whole Court, on Conference had with divers o-
ther Juftices; That if 2 Man makesa Leafe for Years, and co-
venants with him and his (/) Affigees, his Affignee by Parol {4) 4 Co. 8o,b.
fhall have an Aétion of Covenant: So Feoffee by Parol fhall 5 “°- 17, 1%
() vouch as Affignee ; and therefore the Books which fpeak (/) 2 Rol. 754
of fhewing the Deed comprehending the Warranty, and
of the Deed of Affignment, are to be intended of Things
which lie in (k) Grant, which cannot be affigned without (£) Co. Lit.
()) Deed. And fo may all the Books be well reconciled. (‘17 on B b.

8 A 33. 9 Af-11. 10 Aff 5. 10 E. 3. 42. 11 E.3. Br. Mon- ) Cr.El 373,
firans de faits 164, 13 E. 3. Vouchker 17. 14 E. 3. Gary. 33.

12 E. 3. Condition 11. 17 E. 3.68.22 A[J.88. 40 E. 3. 22,

23. 40 Aff 30. 42 E.3.19. 3 H. 7. 15385 14. 5. 3 H. §. 21.
Starbam Affignee 1.

~ But Note Reader, That thefe were not the Reafons
of the .faid Books in 22 Aff 57. and 29 A0 34. which
have been alledged, for it appears by both the Books,

That if the Warranty had bound, and had been a Bar

in Right in the one Cafe, viz. of the Villein, hbos e;{i,f
2 i
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if the Warranty had defcended before the Lord of the Vil
lein had entredyg and in the other Cafe, if the Anceftor had
died before the Tenant (fo that the Warranty had defcended
before the Efcheat) the Lord by Efcheat in the one Cafe
and the Lord of the Villein in the other Cafe, fhould take
Advantage of the Warranty by Way of Rebutter; and that
appears by the Rule of both Books. And therefore thofe,
who condemned the faid Books, were not well apprifed of
the true Reafon: of them. And I dare not take upon me,
or prefume to oppofe the Authority of the faid Books. For
Mafter Liztleton feems to agree with the Reafon of them in
his Chapter of Difontinugnce 143. for he faith, Nozz, If
there be Lord and Tenant, and the Tenant gives the Tene-
ments to another in Tail, the Remainder to another in Fee s
and afterwards the Donee makes a Leafe for Life, and grants
the Reverfion to another in Fee, and the Tenant for Life at
torns, and afterwards the Grantee dies without Heir, where-
by the Reverfion efcheats to the Lord ; in this Cale, if the
Tenant for Term of Life dies, and the Lord by Efcheaten-
ters in the Life of the Tenant in Tail, it is no Difcontinu-
ance, becaufe the Lord is in by Way of Efcheat, and not
by the Tenant in Tail (and therefore the Entry of the Iffue
in Tail, in fuch Cafe was lawful, becaufe the Lord by Ef
cheat cannot take Advantage of any Warranty which Te-
nant in Tail, as was intended, had made.) But Littleron
faith, fecus effes, if the Reverfion had been executed in the
Grantee, in the Life of Tenant in Tail, for he was in by
the Tenant in Tail.

PENNANTS
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PENNANT s Cﬂfe, s silk. 3

Trin. 38 Eliz. In the King's Bench,
between Thomas Harvy amd Walter
Olwakd.

N an Ejeficue jirines, between Harvy Plaintiff, and Of Moor 426, 455.

‘qwald Defendant, on a Demife made 39 Eliz. by Fobu Cro. F‘X—éf_lﬂ-‘
Pennant to the Plaintiff, of certain Land in Ardeley in the 3)* * 2%
Couniy of Effex, for threc Years, from the Feaft of Al
Saints, Ann. 37. The Defendant pleaded, That the faid
Fobn Pennant was fcized of the faid Land in Fee, and 4z-
#0 35. demifed it to the Defendant for 10 Years, yielding
the yearly Rent of 33/ 10 5. atthe Feaft of St. Michael, and
the Annunciation of our Lady ; and that he was poffeffed till
Peunant oufted him, and demifed to the Plaintiff, and he re-
entred, €§c. The Plaintiff replied, and confefled the faid
Leale, but further faid, That the faid Leafe was on Condi-
tion, That if the Defendant, his Executors or Adminiftra-
tors, at any Time without the Affent of the faid Fobn Pen-
nant, his Heirs or Afligns, grant, alien, or affign the faid
Land, or any Part thereof, that then it fhould be lawful for
the fuid Pernant and his Heirs to re-enter: And that the
Defendant, 4n0 3 5. granted to one Zaylor Parcel of the faid.
Land for fix Years, without the Aflent of Pennant, for which,
he re-entred, and made the Leafe to the Plaintiff, prowuz, &c.

The Defendant by Way of Rejoinder; faid, That before
the Re-entry Pennant accepted the Rent due at the Feaft of 3 Salk. 3, 4.
the Annunciation of our Lady, =!ter the Affignment by the Skin. 31.
Hands of the Defend. Walter Ofwald. 'To which the Plain-
tift by Way of Sur-rejoinder faid, That Pennant before the
Recipt of the Rent had no Notice of the faid Demife to
Tuyler, on which Plea the Defendant did demur in Law:
And 77iz 59 Eliz. it was adjudged for the Plaintiff.  And
in this Cafc thefe Points were refolved :

1. That the Condit. being (4) collateral, the Breach of it (a) CTO”-E}WSI&
mighe be fo fecretly contrived, asto be impoflible f%-etl;i e 8 Con

9% Be
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{4) Palm 433_Leﬁ‘or to come to the Knowledge of it, and therefore {4)
8 Co.02.2. Cr, Notice in this Cafe is material and (%) ifluable, for otherwife
511-%7?'-. Har- the Leffce would take Advantage of his own Fraud, for he
(br)c D2 pla. might make the Grant or Demife fo fecretly, and fo near the
189, Day on which the Rent is to be paid, as to be impoflible for
the Leflor to have Notice of it : But if 2 Man makes aLeafe

() Cr. El. 3. for Years rendring Rent, on Condition that if the (¢) Rent
328,529, 553- be behind, that it fhall be lawful for him to re-enter; in that
10\1,110‘:6‘*:6(';25% Cafe, if the Leflor demands the Rent, and it is notpaid, and
47. Co Lirz11. afterwards he accepts the Rent (before the Re-entry made)
2. b. at a Day after, he hath (4) difpenfed with the Condition,
(Ldl) Ccr;fn;.fzz' for there the Condition being annexed to the Rent, and he
Co. Lir. 211. b having made a Demand for the Rent, he well knew that the
g). ’Fﬁeml&' Condition was broke : But altho’ in fuch a Cafe, he (¢) ac-
B3 cepts the Rent (due at the Day for which the Demand was
made) yet he may enter, for as well before as after his Re-en-

try, he may have an Ation of Debt for the Rent, on the

Contra&t between the Leffor and Leflee, and that was the

firft Difference between a Collateral Condition and a Condi-

(f) Moor 426.tion annexed to Rent. Vide (f) 45 Af 5.

. The fecond Difference was, That in Cafe of a Condition
gg)£R°IEn‘t*Q' annexed to Rent, if the Leflor (g, diftrains for the fame
o '82515 41. Rents for which the Demand was made, he hath thereby al-
Co.Lit. 211. b. fo affirmed the Leafe, for his Diftrefs for the Rent hath af-
g{‘;ﬁ' 3;13 p firmed the Leafe to have Continuance after the Rent re-
136.b.  ceived; for after the Leafe determined he cannot diftrain

for the Rent. 14 Aff. 11. Accord.

The third was, That as well in Cafe of a Condition annex-
ed to Rent, as in Café of a Condition annexed to any collate-
ral A&, if the Conclufion of the Condition be, that then
the Leafe for Years fhall be void, there no Acceptance of
Rent (due at any Day after the Breach of the Condition)
willmake the void Leafe good. And {fo a Difference between

(2)Cr.Car.s12.a Leafe which is (i2f0 fﬂf?()) void without any Re-entry,and
?Erigll";@ :221-a Leafe which is voidable by Re-entry; for aLeafe which
3 And-séi,);'oi, is 2pf6 falto void by the Breach of the Condition, cannot be
306. Godb. 47. made good by any Acceptance afterwards. Plow. Coms. in
Co. Lic 215. 3 Bronwming and Befton’s Cafe 133.

The fourth was, As the Affirmation of a voidable Leafe
by Parol for Money (or other Confideration) will not avail
the Leflee; fo the Acceptance of a Rent (which is not in
¢ffe, nor due to him who accepts it) will not bind him: As
it Land be given to Husband and Wife, and to the Heirs
of the Body of the Husband, the Husband makes a Leafe for
4o Years and dies, the Iflue in Tail accepts the Rent in the
Life of the Wife, and afterw. the Wife dies ; yet the Iffue fhall

(732 H.8.Br. avoid the Leale 5 for at the Time of the Accept. no Rent
&C)Cgpézfj‘; 't was in effe, or due to him, Vide 32 H. 8. Br. (i) Acceptance.
Co Lit.214 b, TheFifth was(k) between a Leafe for Life and a Leafe for
Plowd. 135. b. Years, for in the Cafe of a Leafe for Life, if the Concluf. of 2

Dyer239pl42. Condit. annes. to the Rent (or other col. A®) be, that then

e
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the Leafe fhall be void, there (becaiife an Efiaté of Free-

‘hold being created by Livery, cannot be determined before = Rollaod.
(4) Entry) in fuch Cafe Acceptance of Rent due at a Day g’r) ;@3;’;@5:
after, fhall bat the Leflor of his Re-ehtry, for this voidable Mobr 252
‘Leafe may well be affirmed by Acceptance of Rent : And 21 H.7.12.2.
therefore, if 2 Man makes a Leafe for Years; on Condition Y’]z",‘fgg 3464
that if the Leflee do not go to Rome, or any othet collatefal 135.b. 112, b.
Condition, with Conclufion that the Leafe thall be void, in Br. Condition
that Cafe, if the Leflor grants over the Reverfion, and after- ;4(5:‘02;90 '{f'b‘
wards the Condition is broke; the Grantee (#) (hall take Be- Co: Lir. 218. 2.
nefit thereof ; for the Leafe is void, and not voidable by Re- (6) CoLit215.
entry 5 and therefore the Grantee who is a Stranger, may 2‘5?; &léf“gj
take Benefit thereof; but if the Leafe be madefor Life (¢) iRoll*s473.0.6.
with fuch Condition, there the Grantee fhall never take Be- 8Co.95.b.
refit of it, for the Eftate for Life doth not detetmine before ‘é:ffgﬁ?;f'b
Entry, and Entry or Re-entry in no Cafe (by the Common Lir. Sc& 347.
Law) can be given taa Stranger, 11.H.7.19. 4. Br. Cond. 245. (¢) 8 Co. y5.bs
10 E. 3. 52. per Stone, 21 H. 7. 12.4. So if a(4)Parfon, Vicar, i?g’f{f%b[;gﬁ‘
or Prebend, makes a Leafe for Years; rendring Rent, and seéhggl_{?‘N B.
dies, the Sueceffor accepts the Rent, it is nothing worth, for 201..C: Dyer
the Leafe was void by his Death, (¢) otherwife is it of a [7/;P - 56 Lic.
Leafe for Life: But if a(f) Bifhop; Abbot, Prior, or fuch Pid;g?’g;, s
like, makes a Leale for Years and dies; if the Succeffor ac- (4) Cro. EL1g,
cepts the Rent, he fhall never avoid the Leafe; for the Leafe ﬂi{f“ 5253 ’DC;;
was only voidable; 11 F. 3. Abbos 9. 8 H. 5. 19. 35 H.6.D. 239.?%)5'..1)1.;1.(,12.
24 H. 8. Br. Leafes 19. F.N. B. 50. Ci _ $t. 5. 10. bn

But note, Reader, I conceive, that in the Cafe of a Leale ?L; N. C. 38"b

for Life, if the Leflor accepts the fame Rent which was de-, )Jﬁsgf i
manded, he hath affirmed the Leafe, for he cannot receive it (/225" it.aq.b.
as due on any Contral, as in the Cafe of a Leafé for Years, ?‘é‘%%?g‘;\- .
but he ought to receive it as his Rent, and then he doth ceplance ZO,C
affirm the Leafeto continue 5 for when he accepted thé Rent; Cr. jac. 73,
he could not have an A&ion of Debt for it, but his Reme-~ CDYC" a‘;é‘m-g'
dy then was by Affife, if he had Seifin, or by Diftrefs. | f;,ﬁ"':b%_'
And therefore I conceive in fuch Cafe, the Acceptance of 2Roll Rep.i61,
the Rent fhall bar him of his Re-entry : And it appears by

Littleton, cap. Conditions, fol. 79. 4. That in fuch Cafe, if the

Leffor brings an (g) Affife for the Rent, he relinquifhes, (#) Co.Lita1:;
and waves the Benefit of his Re-entry, although it be for the b Co. Lir.Sect.
Rent due at the fame -Day; but if be (b) re-enters firf}, then 3%? N.B. 120
he may have an A&ion of,Debt for the Rent behind, 19 E.3: H.3 Co.23 b,
73. 18 E.3.10. 30FE.3.9. 38 E. 3. 10. And afterwards, Kelw. 112. b
Mich. 39 € 40 Eliz. in the Common Pleas, which Plea be- ?{'A”“ragcs’
gan Hill. 38 Eliz. Rot.1302. in Trefpafs between (2) March (i) Moor 425,
and Curtis, for Land in Effex,the like Judgment was given Co.'ot.245.1,
by Anderfon, ( Chief Juftice there) Walmfley Juftice, and 7'8 i\llzrownl.
the whole Court, Where a Leafe for Years was made, Ar;derfya,Z: 90, -
rendring Rent, and with Copdition that if the Leffee Cro. El 528
thould affign his Term, that the Leflor. might re-enter, and ' Roll’s 427:

I

the
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the Leffte affigned his Term, that altho’ the Leflor had ac-
cepted the Rentby the Hands of the Leflee, yet forafmuch

‘M gs the Leffor had not Notice of the Aﬂi{gnm. the Acceptance
(e Moor 526, o (e Rent did not (2) conclude him of his Entry: So this

Point hath been adjudg’d by both Courts. See for the faid
Differences {which lie obfcurely in our Books) 45 A 5. the
‘Cafe of Wafte, 22 H.6.57. 6 H. 7.5. 5. F.N. B. 120, 122,
Plow. Com. Browning dnd Beftorn's Cale 133, 545. 14 A,
11. 40 E. 3. Entpy Congeable 4x. 11 H.7.17. 10 F. 3. 52.
21 Ho1.12. 21 H 6. 24. 39H.6.27. 26 H 8.

‘And in thefe two Cafes many good Cafes and Diff. were
taken, when Acceptance of Rent (or other Thing) fhall bar
him who accepts it of the Arréarages of the Rent, of Re-.
entry, of Aétion, or of Execution, and the Reafon of the old
Books briefly reported, and in an obfcure Manner, well expl.
If he who hath 2 Rent-Service or 4 Rent-Charge, accept the
Rent due at the laft Day, and thereof makes an Acquittance,

15) 13yd. 44. allthe (&) Arrearages due before are thereby difcharged : And
?ﬁ'e,];‘;;”ﬁé 2 {o was it adjudg’d between Hopkins and Mortor in the Com.
113 oL 15, Pleas, Hill. Ror. y50. Vide 10 Eliz. Dyer 271. but there the
Raym.2y. 11H. Cafe is left at large ; and therew. agrees 11 H. 4.24. and 1 H,
55 Moors26. o ' 1 But rote, it appears by the faid Record of 1o EL that
87,88. 1 An- ~ ‘ . . :
deif. 14. pl 30, the Bar to the Avowry ought to be in fuch Cafe, with Con-
2 Anderl. ot. - cluf. of Judgm. if againft this Deed of Acquittance he ought
:ég'pﬁgﬂg‘ to make Avowry ; fo that it appedrs that the Acquittance is
Eor 5%. pl. 8 the Caufe of the Bar of Effoppelin fuch Cafe. For it appears
39HL6. Bar. 79. by 8 Aff. pl. wlt. 9 E. 3. 9. 29 E. 5. 34. that if 2 Man makes
1 5. 7.0, aTeafe for Life rendring Rent, or if there be Lord and Te-
nant by Fealty and Rent, and the Rent is behind for two
Years ; and afterwards the Leffor or the Lord diffeifes the
Terre-tenant, and afterwards the Ten’t recovers againft him
in Affife, and the Renr, which incurred during the Diffeifin,
is recoup’d in Damages, yet the Lord or Leflor hall recover
in the Affife the Arrearages before the Diffeifin; and the
Bar of the latter Years,is no Bar of the Arrearages before.Vide
39 H. 6. Bar. 79. where the principal Cafe of Annuity may
be good Law, either b‘ecaulg there the Defendant pleaded
thé Acquittance for the laft Day, and demanded Judgment
of Aétion, where he ought to have relied upon the Acquit-
tance. Or becaufe in the Cafe of Annuity he is not bound
to pay the Annuity without Acquittance : But in the Cafe
of Rent-Service, or Rent-Chatge, he who receives it is
not compellable to make an Acquittance, but the making
thereof is his voluntary A&, to which the Law ‘doth not
compel him. .

If there be (¢) Lord and Tenant, and the Rent is be-
hind, and the Tenant makes a Feoffment in Fee, if the
Lord accepts the Rent or 8ervice of the Feoffee, he
fhall lofe the Arrearages in the Time of the Feoffor, al-

« though

Dy.271., .pl.'7.6.

() Co. Lit.265.
b,
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though he makes no Acquittance ; for after fuch Acceptance

he fhall not avow on the Feoffor at all, nor on the Feoffee,

but for the Services which incurred in his Time, as appears

in 4 E 322, 9 E. 3.8, 7 F 4. 29. 29 H 8. Br. Avowry

1t1. But in fuch Cafe, if the Feoffor dies; altho’ the Lord o
(#) accepts the Rent or Service by the Hand of the Feoffee, (a)1Roll’s 317
he fhall not lofe the Arrearages, for now the Lord cannot Co- L. 269. bs
avow on other, but ¢nly ob the Feoffee ; and thas, to which

the Law compels 2 Man, fhall not prejudice him. )

So and for the fame Reafon; if there be (0) Lord, Mefn, (5)Co.Lit.26$i
and Tenant, and the Rent dtie by the Mefn is behind, and b
afterwards the Tenant doth forejudge the Mefn, and the
Lord receives the Services of the Mein, which now iffue im-
mediately out of the Tenancy, yet he fhdll not be barred
of the Arrearages which iffued out of the Mefnalty : So if
the Rent be behind, and the Tenant dies, the Acceptance of
the Services by the Hands of the (¢) Heir fhall not _bar him 3¢y Licass.
of the Arrearagess for in thefe Cafes, altho’ the Perfon beo. ’
altered, yet the Lord doth accept the Rent and Setvices of
him who only ought to do them ; and all this appears ‘in
4 E 522, 9E.3.4. 9FE. 4. 27. 29 HS, Avewry Briti1.

But Acceptance of Rent or Services by the Hands of the

Feoffee fhall not bar the Lord of the (#) Relief before due; (#)2 And. 173,
for Relief is no (e) Service, but a Fruit and Apptovement Cro- Eliz. 835,
of Services ; for if it were Part of the Services, then an Ae- (3)02{1(6)#; S14
tion of (f) Debt would not lie for it fo lorig as the Renf 5is.Co.Lit83.
continues, but it is a5 2 Bloffom of Pruit fallen fromi the a.
Tree ; and for Relief; it is not heceflary to avow on any Pet- gngl]rl'g’Sp;g
fon certain : And the Book in 4 E. 3. 22. is to be intended; 1 Roll’s 506,
that the Father made a Feoffment in Fee by (g) Collufion 665
and died: And there it is held, that if the Lord had ac. (§)C0- Lit.8
cepted the Services by the Hands of the Feoffce in the Life

of the Father, he fhould lofe his Relief. _

But note; Reader, Relief was not takeir within the E-

quity of the Statute of Marlebridge, as it is adjudg’d in
17 [27] E. 5. §3: but now it is temedied by the Stat. of 32
& 34 H. 8. of Wills. Burt in the Cafe before, the Lord (be-
fore Acceptance of the Rent or Service by the Hands of the
eoffee) might have (b) avowed on the Feoffee for all the 5y, H g,
Arrearages incurred, as well in the Time of the Feoffor, as cap. 19. Cox
inthe Time of the Feoffee, as it is adjudg'd in § H.-4. 14. Lit. 263. 1.
19 E.2. Avow. 222, And by what hath been faid it appears;
that the Acceptance of Homage or any other Service of thé
Heir, fhall not bar the Lord of Relief, vid. resnp. E. i. Re-
lief 15, 15 E. 3. ib. 5. 16 E. 3. ib. to. 3 E. 2. Avow. 190.

And it was further faid; That if there be Lord and Te-
naut by Knights Service; and the Tenant enfeoffs his Son
and Hcir apparent within Age by Colluf if the Lotd ac- .
cepts the Services by the Hands of the Feoffee, he fhall %) F;'Cf.' i‘i“f
lofe the () Wardfhip : But againft that it was objeéted,  2'Co.94.2,

Ia 1. That )
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1. That the Feoffee might compel the Lord to avow on
him, by giving Notice and tendring the Arrearages, and that
which the Law compels one to do, fhall not prejudice or
eftop him.

2. That Acceptance doth not conclude before Title ac-
crued, and no Title of Wardfhip in this Cafe was accrued to
the Lord at the Time of the Acceptance, but it accrued
after the Death of the Feoffor, |

As to the firft, it was anfwer’d, That the Feoffee by no
Tender that he could make, could compel the. Lord to
avow on him; for the Lord might fhew, that the Feoffm.
was by Collufion, againft the Stat. of AMarlebridge, cap. 6.
and therefore he might maintain his Avowry on the Feoffor;
for the Law will not compel him to avow on the Feoffee to
his Prejudice.

As to the Second, it was anfwer’d, That the Statute of
Marlebridge hath made fuch Feoffment, made by Collufion,
as void and of no Effeét as to the Lord: And therefore, if
the Lord will affirm the Feoffment, and wave the Benefit of
the A&, by accepting the Feoffee for his Tenant, he fhall
purge the Collufion, and lofe the Wardthip. And the Rea-
fon of Prifor, 33 H. 6. 16. that fuch Acceptance thould not
conclude the Lord was, becaufe the Feoﬁge in fuch Cafe
might compel the Lord to avow on him, but that is not
Law; and againft the Opinion of Prifez, fee 31 E.3.
Garde 154. 33.E. 3. Garde 33. F.N. B. 142. And now the

"Doubt in 36 E. 3. Garde 11. is well explained.
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Hillary Term, 34 Eliz. i B. R. Rot.
169.

~ Emorandum, That at another Time, that is to fay, 1 oudon.
in the Term of St. Aliclaci laft paft, before the D:claration in

Lady the Q. at Weftm. came Tirus Wefthy, by Tho. Cook g;b‘ on an
his Atterney, and brought here into the Court of the faid capes
Lady the Q. then here, his Bill againft Tho. Skinner and
Fobn Carcher, late Sheriffs of London, in Cuftody of the
Marfhal, &, of a Plea of Debt, and dre Pledges of Suit
Sohn Doe and Rich. Roe, which faid Bill follows in thefe
Words 5 . London, [J. Titus Wefthy complains of 7homas
Skinner and Fobn Catcher, late Sheriffs of Londoesn, in Cu-
ftody of the Marfha] of the Marfhalfea, before the Queen
herfelf, of a Plea, that they render to him g0 /. of lawful
Money of England, which they owe to him and do un-
juftly detain. For that, to wit, That whereas Zho. Sinzir,
Gent. Edw. Winter, Gent. and Anthony LBuflard, Gent. Ly
the Names of Tho. Smith of Camden in the County of
Gloucefter, Gent. Edw, Winter of Worthingtar in the Coun-
ti of Leicefter, Gent., and Anthony Buftard of Alderbury in
the County of Oxford, Gent. the 2oth Day of Zanuary in
the 29th Year of the Reign of the Lady the now Queen
at Weftminfler, in the County of Middlefex, before Sir
Chriftopher Wray, Knt. then Chief Juftice of the faid
TLady the Queen of Pleas, before the faid Queen hol-
den affign'd, by their certain Writing obligatory, fealed
with their Seals, had granted themfelves to be bounded,
and did acknowledge themfelves to owe to the afore-
faid Zirns, by the Name of Titus Wefthy, Citizen and
Mcrchant Taylor of London, in the Sum of 440 Pounds,
to be paid to the faid Zirus, or to his certain Atrorney,
on fhewing the fajd Writing) his Heirs, or Executors, in
the Fealt of the Annunciat, of the blefiod Afary the Virgin

I3 then
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then negt following; and if they fhould make default in the
payment of the debt aforef. then the faid Zho. Smith, Edw.
Wanter, and Anthony Buftard, they willed and granted, that
then there fhould run upon the faid 7 4o. Edw. and ﬂnthon‘?f,
and every of them, their heirs and executors, the penalty jn-
the Statute ftaple of debts for merchandizes in the fame bought
to be recovered, ordained and prévided ; and whereas alfo
the faid 7%o. Edw. and Authony, the faid 440l by them,
in the form aforef. acknowledged in the feaft aforef. to the
aforel. 77rus had not paid, nor any of them had paid; by
which afterwards, that is to fay, the rith day of Aprilin
the 30th year of the reign of the faid Lady the now Queen,
one Fobi Choizley, Efq; the Clerk of the faid Lady the
now Q. the recognizance for debts, to be recovered accord-
ing to the form of the Stat. in the like cafe provided, deputed
by his writing, fealed with his feal, the recognizance aforef.
in the Chancery of the faid L. the now Q. at Wefim. aforel.
then being; at the requeft of the faid Zuzus, did certify;
and the faid 7rus thereupon afterwards, that is to fay, the
31ft Day of Auguft in the 3oth year of the reign of the faid
Lady the now Q. aforef. fued forth out of the faid Court of
Chancery at Weftm. aforef. then being, a certain writ of the
faid Lady the Q. to the then Sheriffs of Zondon direfted;
by which writ reciting, becaufe the aforef. Tho. Smith, Edw.
Winter, and Anthony Buftard, the 2oth day of Fan. in the
29th year of the reign of the faid Lady the now Q. before
Chriftopker Wray, Knt. Chief Juftice of the faid Lady
the Q. of Pleas before the faid Q. to be holden affigned,
did acknowledge themfelves, to owe to the abovefaid Zitus
4401 which to the fame Z7zus they ought to have paid in
the feaft of the Annunciation of the blefled Mazy the Virgin
then next following, and the fame day of iffuing out of this
writ had not paid, nor any of them then had paid, as was
faid ; the faid L. the Q. by the faid writ, the then Sheriffs of
London commanded, that the bodies of the faid Tho. Swmith,
Edw. Winter, and Anthony Buftard, if they were Laymen,
to take, and in the prifon of the faid Lady the now Queen,
until the faid 7)o, Wefthy be fully fatisfied of the debt aforefl.
fafely to be kept; ‘and all the lands and chattels of the faid
T homas, Edward, and Anthony, in the Bailiwick of the
faid Sheriffs, by the Oaths of honet and lawful Men of
their Bailiwick, they fhould diligently extend and apprize,
and feife into the hands of the faid Lady the Queen, that
the fame to the beforefaid Zirus, untll to him of his debt
aforefaid he fhould be fully fatisfied, they thould make de-
livery, according to the form of the Statute at Weftm. for
the like debts to be recovered the cof made and provided
and how'the Sheriffs aforefaid thould execute the fame
they fhould make known to the faid Lady the Queen in
her Chancery in 15 days of St. Mar¢iz then next coming
ce A . . B . T uw + whcre.
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wherefoeyer it fhould then be by their Letters fealed 5 and
that they fhould have there the faid Writ; which faid Writ
the faid Z7rus Weflby afterwards, and before the faid 15th
Day of St. Martin, that is to fay, the 8th Day of Sepremb,
in the joth Year of the Reign of the faid Lady the now
Queen aforefaid at London, that is to fay, in the Purifh of
Chrift-Church, in the Ward of Farringron within delivered,
to the faid 7 homas Skinner and Fobn Catcher, then being
Sheriffs of London in Form of Law to be exccuted: And
the faid Z7rus further faich, that the faid Anthony Brflurd,
at the fame Time of the Delivery of the faid Writ to the
faid Tho. Skinner and Fobu Catcler, as before is fid, made,
was a Layman, and yet is a Layman ; and that by Virtue
of the faid Writ after and before the Return thereof, that is
to fay, the faid 8th Day of Seprezber in the jcth Year
of the Reign of the faid Lady the now Queen afore-
faid, the aforefaid Thomas Skinner and Fobn Catcler then
being Sheriffs of London, the aforefaid Anthony Buftard ax
London, in the Parifh and Ward aforefaid, by Virtue of the
Writ aforefaid, took and arrefed, and the faid Anrbony in
Execution for the faid aforefaid 440 /. then and there had
accordi..g to the Exigency of the faid Writ ; and the faid
Anthony, under the Cuftody of the faid 7ho. Skinner and
Fobn Carcher Sheriffs, in Execution in the Form aforefaid
being, the faid Zho. Skinner and Fokn Catcher Sheriffs,
him the faid Autbony Buftard afierwards, that is to fay,
the 20th Day of Ofob. in the 30th Year aforefaid at London,
in the Parifh and Ward aforefaid, from the Cuftody of the
faid Thomas Skinner and Fobn Catcher Sheriffs, to go at
large, where he would, did fuffer, the faid 7775 the afore-
faid 440l not being fatisfied ; by which an A&ion accrued
to the faid Z7zus, to require and have of the faid Thomas
Skinner and Fobn Catcher the aforefaid 440 L for his Debt
aforefaid, by the faid 4nthony in Form aforefaid acknow-
ledged s yet the faid Zhomas Skinner and Fobn Catcher,
altho’ often requefted, &5c. the aforefaid 4404 to the faid
Tirus have not yet rendred, but have hitherto denied ta
render the fame unto him, and do yet deny fo to dos
whereupon the faid 7:sus faith, that he is the worfe, and
hath Damage to the Value of 440 /. and thereof he bringeth
his Suit, &¢c. And now at this Day, that is to fay, Monday
next after 8 Days of St. Hillary in the felf fame Term,
until which Day the faid T howzas Skinner and Jobn Carcher
had licenfe to imparl to the faid Bill, and then to anfwer,
&e. before the Lady the Q. at Weflm. come as well the
faid Titus Wefthy, by his Attorney aforefaid, as the faid Zho.
Skinner and Fobn Catcher, by Chrifto. Ruft their Attorney 5
and the faid Zho. Skinner and ‘fobn Carcher defend the
Force and Injury when, &c. and fay, that they do not owe
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to the aforef, Titus the aforef, 440/. or any Penny thereof,
in Manner and Form as the faid 77rus above againft them
hath declared ; and of this they put themfelves upon the
Country ; and the faid Z7sus likewife, &c. Therefore leta
Jury come before the Lady the Queen at Weftminfter upon
Sarurday next after 1's Days of Egfter ; and who neither,
€9¢. to recoghize, §5c. becanfe as well, &c. The fame Day
s given to the Parties aforef. here, &¢. Afterwards the Pro-
geeding thereof was continued between the Parties aforef. of
the Plea aforefl. by Jurors put thereof between them in
Relpite, before the Lady the Queen at Weftue. until Mondcy
next after three Weeks of Holy Trinity then next follow-
ing ; unlefls the beloved and faithful of the faid Lady the
Queen Fobn Popbam, Knt, Chicf Juftice of the faid Lady
the Queen of Pleas, in the Court of the faid Lady the Queen
to be holden, affigned, firft, upon Sarurday next after 15,
Days of Holy Trimity, at Guild-ball London, by Form of the
Stat. &, fhould come for Default of Jurors, &c. At which
Monday next after three Weeks of Holy Trinity, before the
Lady the Queen at JVeftm, come the Parties aforef. by their
Attornies aforefaid ; and the beforefaid Chief Juftice before
whom, &¢. fent here his Record before him bad, in thefe
Words, that is to fay, Afterwards the Day and Place within
contained, before Fohn Pophcom, Knt. Chief Juftice, within
written, aflociating to him Zhe. Povey, by the Form of the
Statute, $9c. came as well the within named Zirus Wzfily,
as the within written Zho, Skinrer and Fobn Catcher, by
their Attornies within contained; and the Jurers {worn,
whereof within mention is made, fome of them came, and
fome of tHem did not come, as it appeareth in the Panel;
and fome of the faid Jurors néw appeared, that is o fay, Fobn
Sly, Tho. IWorfpip, Arthur Parkens, Will. Tegoe, and Fobn
Wiggenton appeared, and were fworn in the Jury aforef. and
becaufe the reft of the Jurors of the faid Jury did not ap-
pear; therefore others of the Standers-by, chofen by the
Sheriffs of Zond. at the Requeft of the (zaid Titus Hefily,
and by the Command of the Chief Juftice aforel. were anew
put, whefe Names are filed to the. Panel within written, ac-
cording to the Form of the Stat. in that cafe made and pro-
vided 5 which Jurors fo anew put appeared, that is to fay,
Jobn Paifon, Geo. Clirke, Alcx. Shavie, Edw. Flory, T ho.
Clapinzs, Eianuel Frumbel, and Henry Field appeared,
who being fworn to the Truth of the Matters within con-
f';ca.mcd, with the other Jurcrs chofen, tried and fworn, fay
tpon their O.th, That the within written 7 omas Smith,
Edwnrd ¥eveery and Antieny Buflard, he within written
218t Doy of /. wzazy in the 2gth Year within written, at
Weftu: n the County of J/i7difrx within wrirten, before
the wi hin named Chw 2/ Iray, Kit. then Ch. Juftice
of \he Tady the Queen of Rleas before the Queen hol-
%35?’2 affigned, by thcif Writing Obligatory within written,
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fealed with their feals, granted themfelves to be bounden,
and acknowledged that they did owe to the aforef. Zisus the
within written 440/ to be paid to the fame Z7rus, or his
certain Attorn. (on thewing that writing) their heirs or exe-
cutors, on the within written feaft of the Annunciation of the
bleffed Mary the Virgin then next following ; and if they
fhould make default in payment of the faid debt, that then
the faid Tho. Smith, Edw. Winter, and Anthony Buftard,

willed and granred that then fhould run upon them the faid

Tho. Edw. and Anthony,and every of them, their heirs'and
esecutors, the penalty in the Stat. of debts for merchandizes
in the fame bought to be recovered, ordained, and provided,
in manner and form as the {aid 777us likewife within againft
them declared 5 and that the {aid Stat. which the faid 7 ho.
fueth, Edw. Winter, and Anthouny Buftard in form aforef.
acknowledged, afterwards, that is to fay, the within written
r1th day of April in the soth year of the reign of the fzid
Lady the now Q. within written, by the within named Fob»z
Chomley, Efq; then Clerk of the faid Lady the now Q. of
recognizances of debts to be recovered, according to the form
of the Stat. in the like cafe provided, deputed, by his writing
‘within written, fealed with his feal, into the Chancery of the
faid Lady the Q. within written, it was certified in manner
and form, as the faid 7Z7zus within likewife againft the faid
Thomas Skinner and Fobn Carcher hath alledged : And that
thereupon the faid Z7rus afterwards, that is to fay, the within
written 31ft day of Zuguft in the 3o0th year within written,
fued forth out of the faid Court of Chancery within written,
the writ aforef. within fpecified, of the faid Lady the now
Q. to the Sheriffs of Londor direéted ; by which writ the

{aid Lady the now Q. then commanded the Sheriffs of Lozd. -

that the bodies of the within named Tho. Smith, Edward
Winter, and Anthony Buftard, if they were Laymen, to be
taken, and in the Prifon of the faid Lady the . until the faid
Tit. Wefthy of the debt aforef.was fully fatisfied, they fhould
caule {afely to be kept; and all the lands and chattels of the
faid Tho. Fdw. and Anthony, in the Bailiwick of the faid
Sheriffs, by the oath of honeft and lawful men of the faid
Bailiwick, by whom the truth of the matter may beft be
known, according to the true value thereof, they diligently
caufe to be extended and apprized, and into the hands of the
faid L. the Q. they canfe to be feifed, that the fame to the
aforel. Zitus, until he fhould be fully fatisfied of the debt aforef.
they might be dclivered according to the form of the Stat. at
Wefbn. for the like debts to be recovered, thereof made.and
provided ; and how the faid Sheriffs have executed the faid
command, that they make known to'the faid Lady the Q.
in the Chancery, within 15 days of St. Marzin then nexr,
wherefoever it fhould then be, by their letters fealed,and that
shey fhould have then there chat Wrir, Which faid writ, ;hq
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faid Jurors fay- upon their Oath aforefaid, That the faid
Titus Wefthy afterwards, that is to fay, the w'ithin written
8th Day ¢’ Sepremb. in the soth Year aforefaid, at Zondon
aforef. that is to fay, in the within written Parifh of Chrift-
Church in the Ward of Farringtor within, delivered to the
faid Tho. Skinner and Fobn Catcher, then being Sheriffs of
ZLondon,in Form of Law, to be executed in Manner and Form
as the aforefl, 7itus within likewife againft them declared:
And further the Jurors aforef. fay upon their Oath aforefaid,
that the faid Aurhony Buftard then, that is to fay, the a-
forefaid 8th Day of Sgpremb. in the soth Year aforef. was
in the Gaol of the faid Lady the Q. that now is of Neagare,
under the Cuftody of the faid Tho. Skiuner and 7. Catcher,
then Sheriffs of London aforef. in Execution at the Suit of
one Rob. Dighton, for the Debt of 240/ and the faid 4»-
thony Buftard fo there in Execution being, the faid T homas
Skinner and Fobn Catche, then being Sheriffs of London
within written, the 8th Day of Sepremd. in the 3oth Year
aforefaid, by Virtue of the Writ aforefaid, at Zozdon afore-
faid, tock and arrefted the within named Anthony Buftard,
in Manner and Form as the faid Z7zzs within likewife or
gaintk the faid Thomas Skinner and Fobn Carcher declared s
and that the faid Amthony Buftard fo taken and arrefled,
under the Cuftody of the faid ZThomas Skinner and Fohu
Carcher, then Sheriffs of London aforefaid, in Form afore-
faid being, the faid then Sheriffs of London, the faid
Anthony Buftard, in Execution for the aforefaid 440/ then
and there had, according to the Command of the faid Writ:
And morcover, the Jurors aforefaid fay upon their Qath a-
forefaid, that the faid Antlony Buftard, fo in Cuftedy of
the faid Zhomas Skinner and Fobn Catcher, for the afore-
12id 440 /. for the aforefaid other Debt of 240/ to the faid
Robert Dighton, in Form aforefaid being, the faid Thomas
Skinner and Jobn Catcher afterwards, that is to fay, the
within written 20th Day of Offober in the 3oth Year 2-
forefaid, in the going out of their Office aforefaid, the faid
Anthony Buftard, by Indenture delivered to Hugh Offcley
and Richard Saltonfiall, in Execution for the aforefaid Debt
of the faid Roberr Dighton, without any other Mention of
the faid Execution of 440/ made to the aforefaid Hugh
Offeley and Richard Saltonfiall, or to any of them given or
notified. And further, the faid Jurors fay upon their Oath
aforef, that then, that is to fay, the 20th Day of O&fober in
the 3oth Year aforefaid, the faid Thomas Skinner and Fobn
Catcher from their Office aforefaid were difcharged, And
further, the faid Jurors fay upon their Qath aforefaid,
that after that the faid T homas Skinner and Fohn Cﬂtcfker,
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from their Office aforefaid, in Form. aforefaid, were dif
charged, that the faid Amrh. Buflard, withour Payment
of any of the aforefaid Debts, in the Cuftody of the aforef
Hugh Offeley, and Rich. Salronfiall, in Form aforefaid being
for the faid 240 /. the faid Hugh Offeley and Rich. Salron-
ftall, the faid Anth, Buftard, having none, nor any of them
ever having any Notice to them, or either of them given of
the {uid Execution of the aforefaid 440 /. at London afore-
faid, out of the Prifon aforefaid, fuffered to go at large
where he would: But whether upon the whole Matter a-
forefaid, in Form aforefaid found, the faid Thomas Skinner
and Fobn Carcher ought to be charged fot the aforefaid
Debt of 4301l in Law, or not, the Jurors aforefaid are alto-
gether ignorant.  And they pray the Advice of the Court of
the faid Lady the Q. efore the 2. berfelf being. And if it
fhall feem o0 the faid Court, That the faid Tho. Skinner
and Fobn Catcher, ought to be charged for the faid 440 L
in Law, upon the whole Matter above found, the faid Ju-
rors fay upon their Oath aforefaid, that the faid Tho, Skis-
ner and Fobn Catcher do owe to the faid T7zus Weftly the
faid 4407 in Manner and Form as the faid Z7zus within a-
gainft them declared : And they do alfo affefs the Damages
of the faid TuzusWefthy by Occafion of detaining of the faid
Debt, befides his Charges and Cofts by him about his Suit
in this Part expended, to 20 L. and for his Charges and Cofts
to 55 5. and 4 4. And if it fhall feem to the Court afore-
faid, that the faid Zhomas Skinner and Fobn Carcher do
not owe to the faid T7zus Wefthy the faid 440 L in Manner
and Porm, as the faid Thomas Skinner and Fobn Catcher
within by pleading have alledged, Then, €c. And becaufe the
Court of the Lady the Queen that now is, here of their
Judgment of and upon the Premiffes to be given, are not
yet advifed 5 Day is given to the Parties aforefaid, before
the Lady the Q. at Weftne. until Tuefdsy next after 8 Days
of St. Michael, to hear their Judgment thereof, &Jc. be-
caufe the Court of the Lady the Q. here thereof not yet,
&c. Before which Day, th&Plaint aforefaid was adjourned,
by the Writ of the Lady the Q. of Common Adjournment,
before the Q.at W2, until from the Day of St. Mich. in 2
Month ; at which Day the Plaint aforefaid was further ad-
journed by another Writ of the faid Lady the Q. of Com-
mon Adjournment, before the Q, until the Morrow of 4i/
Souls then ncxt following, at the Caftle of Hartford in
the County of Harzford. At which Day, before the Lady
the Queen at the Caftle of Hertford, came the Parties a-
forefaid, by their Attornies aforefaid: And becaufe the
Court of the L. the Q. here, of giving their Judgm. of and
upon the Premiffes is not yet advifed, further Day is given
to the Partics aforefaid, before the Lady the Queen at gm:
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Caftle of Her:ford aforef. until Tuefday next after 8 Days of
St. Hill. to hear their FIudgment thereof, becaufe the Court
of the L. the Q. here thereof not yet, &c. And fo from Term
to Term until 7hurfday next after 8 Days of St. Hill. to hear
their Judgment, &¢. becaufe the Court of the Lady the Q,
here, &5c. At which Day, before the Q. at WWeftm. came the
the Parties aforef. by their Attorn. aforef. upon which here
all and fingular the Premiffes being feen, and by the Court
of the Lady the Q. looked into and underflood, and mature
Peliberation thereof had, becaufe thatit feems to the Court
of the faid Lady the now Q. here, that the faid Zho. Skiz-
ner end Fobn Catcher ought to be charged for the faid 440 /.
Tt is granted, That the faid Zires Wefthy fhall recover a-
gainft the aforel. Zho. Skinner and Fobn Catcher his Debt
aforef. and his Damages aforef. by the Jurors aforef. in Form
aforef. affefled, as allo 10 /. 13 5. and 4 4. for his Charges and
Cofts aforefl. to thefaid Z7rus, by the Court of the faid Lady
the Q. here, with his Affent of Increafe, adjudged, which
Damages in the whole doamount to 33 /. 6. and 8-/ and the
faid Tho. Skinuner and Fobn Catcher, in Mercy, €c. After
wards, that is to fay, upon Monday the roth Day of Febr.
in the 37th Year of the Reign of the faid L. the now Q.
the TranfcriFt of the Record, and Proceedings between the
Parties aforel. with all Things touching the fame, by a certain
Writ of the L. the Q. of correéting Errors, by the faid Zho.
Skinner and Fobn Catcher, in the %’remiﬂ'es, was brought to
the Juftices of the Lady the Q. of the Common Pleas, and
the Barons of the Exchequer, of the L. the Q. in the cham-
ber of the Exchequer aforef. according to the Form of a Stat.
made in the Parliam. of the faid L. the Q. held at Weftm. the
23d Day of Now. in the 37th Year of her Reign, in the fame
Court of the faid L. the Q. here before the Q. herfelf were
fent, the aforef. Tho. Skinner and Fobn Catcher, into the
Court of the Exchequer aforef. divers Matters for Errors, in
the Record and Proceedings aforef. for the revokingand an-
nulling of the Judgment aforefaid affigned : To which the
faid Zitus, in the faid Court appearing pleaded, that neither
in the Record, nor in the Proceedings aforef. for the revo-
'king and annulling, of the Judgment aforef. in any Thing was
there Error: After which, that is to fay, on Mosday the 2oth
Day of Oft.in the 37th Year of the Reign of the faid now Q.
the Prem. feen, and by the Court of the faid L. the Q. there
dilligently examined and fully underftood, as well the Re-
cord and Proceedings aforef. and the Judgment upon the fame
given, as the Caule aforef. for Error by the faid 7 homas
and Fobn above affigned and alledged, it feemed to the
Court there, that the Recordaforefaid was in nothing vitious
or dcfeltive, and that in the Record aforefaid, is Error
4 in
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in nothing 5 therefore then and there in the fame Court it
was granted, that the Judgment aforefaid fhould be affirmed
in all Things, and ftand in all its Porce and Effed, the faid
Caufes for Error here affigned in any Thing notwithftand-
ing: And farther it was granted that the faid Z7zus5 fhould
recover againft the faid Zhomas and Fobn 8o s. to the faid
Titus, by his Affent, by the faid Court of the Lady the Q.
there adjudged, according to the Form of the Stat. lately
made and provided for his Cofts and Charges, which he
hath had by the Reafon of the Delay of the Execution of
the Judgment aforefaid, by Colour of profecuting the faid
Writ of Error, &¢. And thereupon the Record aforefaid, as
alfo the Proceedings thereon before the Juftices of the Com,
Pleas and the Barons of the Excheguer aforefaid, in the
Premifles, had before the Queen, wherefoever, &5¢. were
by the Juftices and Barons aforefaid fent back, according to
the Form of the Stat. aforefaid, £5¢. And in the fame Court
of the faid Lady, now here before the Queen, they re-
main, &c. -

WESTBY's

"
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WESTBY's Cafe.
Michaelmas 39 and 40 Eliz,

Adjudgéd 7 the ]c’zfég’s Bench, but the
- Plea began Hill. 34 Eliz. Rot. 169.

Cro.EL.68s5. &fOhu IWefthy brought an A&ion of Debt againft Skinner
é oph. 85 buor .7 and Catcher, late Sheriffs of London, for an Efcape 5 and
8. the Cafe was, One Buflard was {everally in Execution under
the Cuftody of the Defendants, then Sheriffs of Zond. as well
at the Suit of one Dighton, as at the Plaintiff’s Suit, and the
Defendants, at the End of their “ear, deliver'd over the.
Body of Bzflard, amongft others, to the new Sheriffs by In-
denture, in which Indenture the Execution at the Suit of
Dighton was mentioned, but the Execution at the Suitof the
Plaintiff was omitted : And afterwards Zuflard (always be-
ing in the Gaol) in the Time of the new Sheriffs, efcaped.
And if the Defendants fhould be charged with this Efcape
was the Queftion. And it was ftrongly objeéted on the De-
fendants Part, that they could not be charged. For they
had delivered the Body of the Defendant then being in the
Gael to the new Sheriffs, and therefore the Efcape did begin
in their Time, for which they ought to be charged, and
not the old Sheriffs; and for as much as the new Sheriffs
had the Party in their Cuftodies, they ought at their Peril to
take Notice of all Executions (being Matters of Record) a-
gainft him, and ought to keep him till all are fatisfied. But-
it was adjudged that the Defendants being the old Sheriffs
fhould be charged ; and in this Cafe four Points were re-
folv’d unanimoufly per torame curiain.
15id. 335. 1. That when the Body of Buflard was delivered to the
2 Leon. 54 pew Sheriffs as in Execution at the Suit of Dighton only, be
was thereby out of Cuftody of the old Sheriffs ; and he could
not be in the Cuftody of the new Sheriffs for the Plaintiff’s
Execution, becaufe he was not delivered to them, not
Cro. Jac. 588. they charged with him for the Plaintif’'s Execution é
4 an
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and altho’ he was within the Walls of the Prifon, yet it
was an Efcape in Law as to the Plaintiff: For the Plaintiff,
in whom was no Default, ought not to be without Re-
medy in this Cafe; but becaufe the Default was in the
Defendants, in as much as they omitted the Plaintiff’s Ex-
ecution in (4) their Indenture, for this Caufe it is Reafon
that they fhould ‘be charged: And as to that which was
afked, When the Efcape began in this Cale 2 It was an-
{wered and refolved, That eo znflante, that the old Sheriffs
delivered their Prifoners to the new Sheriffs, they Ceafe to
have the Cuftody of any of them ; and eo inftante doth the
Efcape begin as to the Plaintiff.  So, Reader, you may ob-
ferve, that the Law doth adjudge one, who remains in Prifon,
to efcape. See Plow. Comm. 37. Plar’s Cale, the Opinion of
(5) Chomley Chief Baron,

2. It was refolv'd, That the old Sheriffs ought to give ¥ -
tice to the new Sheriffs of all the Execations which are a-
gainft 2ny who are in their Cuftody 5 altho’ the Execut’ons
be of Record, ‘yet the new Sheriffs fhould not take Notice
of them at their Peril, but fhould be charged only with fuch
whereof the old Sheriffs gave them Notice : For it was ob-
ferved, that in the general Cafe of Sheriffs of Ewgland, when
the King makes a (¢) new Patent to another to be Sheriff,
altho’ the old Sheriff had his Office but duranre bene placito,
yet it appears by the Regifter, that prefently after the Pa-
tent a Writ de Comitaru Comnzif]. which is commonly called
2 Writ of Difcharge, iffueth: The Effett of which Writ is,
Rex omuibus ad quos, &c. falutens : Sciaris quod commeifimus
dileffo 1200is S. (who is now Sheriff) Com’ noftr’ N. cum per-
tinentiis cuftodiend’, quamdinnobis placusrit, &c. In cujus
rei, &¢. And then is another Writ dire€ted to the old She-
riff, and the Effe& thereof is, E¢ mandatum eft N. nuper V¢’
Com’ preditP quod eidem S.Com. preditt cum pertiner’, una
cum rotulis, brevibus, memorandis, &€ omnibus aliis officium
ilud rangent’ que in cuftodia fua exiftunt, per indent’ inde
modo debit’ conficiend’ liberet cuftodiend’ in forma prediét,

72

(2) Cr Jacs283.
2Rol Rep.146.,

(6) Plowd.37.a,
2 Yeatiris 19.

{¢; Cr.El 12.

Tefte, €. And all this appears in the Regifter (4) 295. 4.85 (d) Cr. El 66,
b.by which appears the great Care the Law hath of Execu- 9 Co. 98. a.

tions, which are the Fruit of every Suit, But it was refolv’d,
that“till the Prifoners are (¢) delivered to the new Sheriffs,
they remain in the Cuftody of the old Sheriffs, notwithftand-
ing the new Letters Patents, the Writ of Difchatge, and the
Writ of Delivery. And although it was faid by fome inthe
Cafe at Bar, Thar if the old Sheriffs had given Notice to the
new Sheriffs by (f) Parol of the Plaintiff’s Execution, it had
been fufficient ; yet it appears by the (g) Regifler, that the
new Sheriff may compel the old Sheriff to make the
Delivery by Indenture,  Note ; in London, the Mayor and

Com-

{¢) Cr.Jac.583.
1 Bulftr. 70,75

(f) Moor 689.
(z) Cr. EL 366,
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‘Commonalty have the Office of Sheriffs of London and
Middlefex by Charter, and two Sheriffs are .yearly chofen :
So that it was agreed, that after their Election, and before
the Delivery over of the Prifoners to the new Sheriffs, they
remain in Cuftody of the old Sheriffs. '

5. It was refolv'd, That if the Sheriff hath in his Cufto-
dy divers Perfons in Execution, and dies, and afterwards
(4) CroE'365,2 new Sheriff is made, he muft take Notice at his ()
366. Poph. 85. Peril of all the Executions which are againft any . Perfon
Winch i08.  which he finds inthe Gaols and that for Neceflity ; for there
:is no Perfon to make. Delivery of them to him, or to give
‘him Notice: And there is no Mifchief to the Sheriff if he
keep them well, until. he have perfe& Notice of all the
Executions ; but if he might- with Impunity fuffer thofe
who are in Execution to efcape, great Inconvenience would

"from thence enfué. ” = .
(511 Mod Rep” | & It was refolv'd, If the Sheriff (2) dies, and before ano-
) 4_Hard,¢'(53? ther is made, one who is in Execution breaks the Prifon and
goes at Liberty, it isno Efcape; for when .the, Sheriff dies,
(c)Hardrefs 35 all the Prifoners are in the (¢) Cuftody. of the Law till 2
-new Sheriff be made ;and therefore; altho’ they were in the
interim out of the Walls of the Prifon, yet the Law hath
the Cuftody. of them, and keeps them-in Execution without
{¢) Antea s2.b. a0y (4) frefh Suit, in what Place {oever they are, and they
may be taken in Execution at any Time after, For.no
‘Efcape can be in Prejudice of the Plaintiff, but when fome
Perfon may be charged for it, and the Law deceives no Man,
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The Cafe of the Dean atid Chap-
ter of NORWIGH.

Mich. 40 & 4t Eliz. in Chancery,

KING H.8. byhis Letters ﬁatent‘s bearing Date 2 Maii; 2 Aod.126,365,
Anno Regni fui 50. Authoritate fun regia; ac authori- 4 Intt. 27
tate fua in texra fupremi capitis Foclfie Anglicane, qua V3 186167:
tunc fungebaturs de gratia fua fpeciali, €c. Cenobium de Paim. 491.
Priore € Conventu Fcclefie Cathedralis funtte Trin. Nor- Treby’'s Argus
wici in Decanum & Capitulum Feclefie Carbedralis Sanlé G0 30°
Trin. Norwici tranfpofuit & mutavit. And by the faid Winch 38,
Letters Patents the King difcharged the Prior and Convent Ley 74.
by their fpecial and particular Names, zam de babitu fuo;
guane de regula, (the faid Priory being of the Order of St,
Bennet : ) itfofque Decanum, Prebendarios, & Canonicos
in Ecclefin predift realiter pofuir & conftiruit, & con-
ceffir eifdem Decano, Prebendariis & Canonicis; Quod
i/ 5 fucceffores fui fub nomine, & per momen Decani
& Capitul: Ecclefie Catbedralis Santle Trin' Norwici,
Jint de cetero imperpetnum unum corpus corpovar in re
& nomine 5 Ac eofdem Decanum & capitul’ perpetuis rcii-
poribus duratur’ corporavir, €c. Et ulterius conceffit quod
tden Decaiaus 8 Capisuluim, & fucceffores fui omnia &
Singula dominia, maneria, terras, & hereditament’ que-
cunque, 8c. que ad prediium nuper Priorem in jure Ec-
clefie Cathedralis predict fpettabant € pertinebant, habere,
tenere, gandere, & poffidere [fibi & fuccefforibus fuis imper-
Petuum, Sc. poffint € waleant, &c. And further granted,
that they fhould be the Chapter of the Bifhop of Nor-
K wWichy
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aich, and his Succeffors. And on the Sight of the Founda-
tion, and divers other ancient Inftruments of the faid Prio-
1y, it was # great Queftion who was Founder, il the King
or Herbert, formerly Bifhop of Norwich. But it was admit-
ted without any Prejudice to any Party, that Herbers was
Founder ; and afterwards the faid Dean and Chapter by
their Deed enrolied furrender’d to King F4. 6. in the fe-
cond Year of his Reign their Church and all their Poflef-
fions: And afterwards the King in the fame Year incorpo-
sated them again, per momen Decani & Capituli Feclefie
Cathedralis Sanlie & individue Trinitar Norwici, ex fun-
datione Regis Fdw. 6. And afterwards the King in the
fame Year regranted their Charch and all their Pofleffions
(except certain Manors, &¢.) to them by the Name of Dean
and Chap. Ecclefie Cathedralis Santie & individue Trini-
zatis Norwici, (omitting thefe Words, ex fundatione Regis
Edw. 6.) and to their Succeflors. And one William Downing
and other needy and indigent Perfons, who endeavour'd to
repair their poor declining Effates by the Diffolution of
the faid Cathedral Church, and of all the Poffeffions of the
faid Dean and Chapter, did pretend, That the faid Cathe-
dral Church and all the faid Poﬁeﬂionshwere concealed from

At the Queen: And that they were (in the Queen’s great De-
?e:aa:’shg:re Ceit%xder general and oblcure Words) paffed by Letters
10 Co. iog,%c. Patents of Concealment. And they did pretend that thefe

Poffeflions were concealed for two Caufes:

Firft, That the faid Tranflation was void, and then the
eld Corporation of Prior and Covent remained till the

Death of all the Monks (which happen’d cor’anno 18 EL)
And that by the Death of all the Monks, the faid Poffef-

fions came to the Q. by the Stat. of 31 H. 8. of Monafleries.
Secondly, Admitting that the Tranflation was good, yet,
by the faid Surrender made to King Edw. 6. the King was
feifed of all their Poffeffions, and the Re-grant aforefaid
2 Andazo2r, was void 3 for the faid Mifnomer of the Corporation of the
165,165 167. Dean and Chapter, (7. by Reafon of the omitting the faid
:’;;"?;ff sz Words (Ex fundarione Regis Edw. 6.) And this great Cafe
494,495, s03. concerning a Cathedral Church and all the Poffeflions there-
():r.}Car.UQ of, and concerning the Intereft mediately and immediately
i"ég;]&: 76 of a great Number of the Farmers and Leflees, was by the
" Command of the Q. (who was very greatly offended that fhe

was fo deceived, and efpecially concerning a Cathedral

Church which was of the Ereétion of her moft happy Fa-
ther) fhe herfelf alfo much favouring the faid Catiedral
Church, referred it to Sir Zho. Egerton, Keep. of the Great
Scal, Popbam and Avderfin Ch. Juftices, and Periaie Chief

Baron. And now Micl. 40 & 41 El at the L. Keeper of the
G. Seal's Houfe, called Zvik bozfz, before them this Cafe was

argued
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argued by the Counfel of the faid Concealets: And the Ef-
fect of their Objetions and Arguments here follow.
Firft, They did admit that the faid Priory was of the

Foundation of Herber: formerly Bp. of Norwich ; and then
they faid, That for as much as the Founder was not Party
to the faid Tranflation, the faid Tranflatioh was void. And
to prove that the Founder of a Priory hath fuch Intereft
that he ought to join; divers Books were cited; that is <o
fay, 39 H.6.14. 50Ed. 5.29.4. 11 Ed. 3. Qu. Itpedit 157,
22 H.6.25.0. 9H.65.33. 24Ed. 3.97.0. 30FEd. 3.21.5.
6 E. 3. 34. A Quare Impedit brought by the Founder of a
Priory. But as to this Point, it was anfwered by Coke At-
torney Gen, That firfl, if the K. was Founder; as he affirm-
ed on the 8Sight of the Foundation and other Records hé :
was, notwithftanding the Admittance in (2 3 H. y. then(2) 5 H.7.6 b,
the Cafe is without Queftion, But admitting the Bifhop g‘f: _If{f”g" de
were Founder, yet the Tranflation was good; for it ap-~ . %
pears by the old Bobks,that the *Pope might have difcharg’d * 1 Jones 16o.
a Monk, or other dead Perfon in Law of his Profeflion, as
appears in () 3 H.6.23. by Martin, 26 H.6.(c) Nonability; (6) 3H. 6. 24.2,
(4) 14 H.8.16.5.89¢c. And by Confequence by the Stat. of’?f)’fgf{é“{\}-m.
35 H.8.cap.21. King H. 8. might doit; and aceordingly abilicy 13.
he hathi difcharged the faid Prior and Monks of their Ordet (4) 14H.8.17
and Profeffion, and tranilated them into Dean and Chapter
by the faid Letters Patents, and {o none of the faid Books;
which were cited by the adverfe Party,can be applied to this
Cafe. Alfo there is not any Prejudice to the Founder, for
he remains Founder notwithftanding this Tranflation 5 and
nothing is altered but only the Order and Profeffion 5 and
where the Prior and- Covent was, the Chapter of the Bi-
fhop, now the Dean and Chapter fupply it ; and this Priory
was eligible and not prefentable; as it was agreed on both
Sides: And that this Tranflation was good, the Cafe of 1z
Eliz. Dyer 280. () Corber’s Cale proves it ;5 where the Cafe () ryim. 1o
was of the Tranflat. of this fame Igeanery sand by the Judg- 495. Dyer220.
ment of the Parliament in 33 H. 8. cap. 29. it appears, thaepl 11,12

fuch (f'y Tranflations made by King H. 8. from Prior and{f) 4 Co.87.5.
" Covent into Dean and Chapter were good.  Further it ap- ! San%- 344
pears, (g 17 E. 3. 40. & 10 E. 3.1.4. that all Chapters were i’igg 551?"
Monks, and notwithftanding the (/) Tranflat. of them into (z) 15 E.3 40,
Prebendaries or Canons,and Change of their Habit, the Ad-per Pan.
vow{on did remain as it was before; and for fuch Tranfla- (?) > Lic.
tions, fee 36 (39) H. 5. 13. 38 Aff 22. 49 A 8. 49 E.5. 14,
20 E. 3. Nonability 9. 22 R.2. Breve 936. 14 H. 4. 10.
9 E.4.32. Butadmitting this Tranflat.were imperfett or void
for this er any other Caufe, yet it is made good by the Stat.
of (1) 35 FEl.c.3. in which the Preamble which declares the (/) 11Co.t1.1.
Mifchiefs, and the Parts of the Purview and Body of the A& = And. izi.
are to be confidered. It appears by the Preamble, that divers
Doubts and Ambiguitics had been moved concerning two
Things ; K a 1. Touch-
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1. Touching Surrenders, Grants and Conveyances made

to King Hen. 8. by Abbots, Priors and other Peeligious and
Ecclefiaftical Perfons, after the 4th Day of Feb. 27 H. 8.
- ». Touching the Validiry of Eretiens of fuch Deans and
Chapters, and Colleges, which were ere&ed, ordain’d, made
or founded, by H.8. after the faid 4th Day of Feb. to explain
and remove which Doubts, two Remedies were provided by
the faid A&. Firfl, To fettle and efablifh all the Poffeffions
of fuch religious Perfons in the King. Secondly, To perfett
and eftablifh the Deans and Chapters and Colleges, ereted,
founded, incorporated or endowed by K. H, 8. as is aforefaid.
And this Cafe is within the latter Claufe ; For firft, when
the King created them into Dean and Chapter, viz. from
Regular to Secular, here is a Dean and Chapter newly erett-
ed and created by the King: Alfo it is within this Word
incorporate 5 for without Queftion, the King by his faid
Letters Patent hath incorporated them per nomen Decani &
Capituli, ¢, And in two Places of the faid Foundation the
King ufes the Word of the faid A&, viz. (Corporamaus); and it
is to be well obferv'd, how beneficially and learnedly the
Statute of 35 Eliz. is indited, for the Remedy of the faid
Doubts and Ambiguities. For the A& doth not make all
Ereltions, Foundations, ¢, made by King H. 8. &c. good,
& c. for then it might have been objefted, that there was not
any Erelion, Foundation, &¢. in Law, Et quod contra legem
Sfattum éft, pro infetto baberur : And yet fuch Objeétion (if
the A& had been fo penned) had been material: But inour
Cafc to take away -all Objeétions, the Words of the A&
are, “ All Letters Patents made, &¢c. for the Ereftion, Foun-
“ dation, Incorporation or Endowment of any Dean and
¢ Chapter, or College, were and fhall be reputed, taken
¢ and adjudg’d to have been good, perfelt and effeétual in
¢ Law, for all Things therein contained, according to the
¢ true Intent and Meaning of the {fame : Any Thing, Mat-
“ ter or Caufe to the contrary thereof in any wife notwith-
¢ ftanding,

And without Queft. the faid Lett. Pat. of 30 H. 8. were
made for the Eveft. and Incorporar. of the Dean and Chapt.
And the {aid Letters Pat. are by the A& adjudged to be good
for all Things therein contained ; and in them is contained
not only their Incorporation into a Dean and Chapter, but
alfoa Grant to them and their Succeffors, that they fhall en-
joy and have all Lordfhips, Manors, Lands, &¢. as appears
by the Charter before : So that the Incorporation, and all
that is contained in the faid Lett. Pat. is adjudg’d good : And
it is alfo adjudg'd by Parliam. that they fhall enjoy all the

: ’ Loxd-

"
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Lordthip, Manors, Lands, &¢. which were Parcel of the
Poffeflions of the Priory aforefaid 5 and there is no Saving
but only for Rights, &¢. before the 4th Day of Feb. an. 29
H. 8. So it is manifeft that this A& of 35 Fl7z. being an A&
of Explanation (which always is bene. cially to be interpre-
ted) adjudges the Corporation good, and eftablifhes their
Poffeffions in them ag:inft all Titles which might accrue to
the King or any otherafter the 4th Dy of Fel. an.27 H. 8.
And therefore all thofe,who pretend any Title by any Let-
ters Patents of Concealment, are for ever barred of all Pre-
tences and Claims which they can make to any of thefe Pof -
feflions.

Secondly, it was objeéted, That altho’ the Tranflation
was good, yet the faid Dean and Chap. had not any Eflate
or Right in the faid Pcflfeflions ; for by their Surrender to
K. E4. 6. of their f2id Church, and all their Manors, Lands,
and Poffeflions, the King was feifed of them in Fee ; then
the King new incorporated them, Per nosiven Decani & Ca-
piruli Eoclefie Cathedralis Sante & individue Trinitad
Norwicenf. ex fundatione Regis Ed. 6. And afterwards the
faid King re-granted their Poffeffions to them by the Name
of Dean and Chap. Sanfle €5 individue Trinit’ Norwici,
omitting thefe Words, (2) ex fundatione Regis Edw. 6.(s) Hob, 124.
which Grant was void, as it was objeted, by Reafon of Mif- ;- Car 170.
nofmer of the Corporation, in as much as the Name of the, And.zgé, 121,
Founder being material, Part of the Name of the Corpo- 165,166, 167.
ration was omitted. g ‘ :Jg"iﬁ;ﬁ*‘GZ'

To which it wasanfwer’d by the Attorney General, That 4534', 495, ;OS; N
the faid Dean and Chapter had good Eftate and Right in Poltea 76. 2.
the faid Poffeffion for divers Caules.

1. Altho’ they had () furrendred their Church and Pof- = |
feffions, yet their Corporation continued, and they remained ?}022"“;;' b.
the Chapter of the Bithop ; For altho’ there cannot be a, Rols Rep.
Warden of a Chapel, if the Chapel and all the Pofleflions be 453. Palm.92.
aliened as feems by (4) 15 A 8. becaufe he cannot be gl"e‘;btyiflo‘lfgu'—
Warden of nothing, yet that is not like, nor can be applied Warrano 10.
to the Cafe now in Queftion. And for the better appre- Pollexfen’s Ar-
hending thereof, it was faid, That inafmuch as it was irh- %\‘,’::f:;t:)“%’_o
poffible that the Church of God fhould continue without Fottea 76. b.
Sefls and Hetrefies, it was in Chriftian Policy thought and (c; Plﬁ)hr- 493
te-thought neceffary, that every Bifhop fhould be (¢) affifted 291 4; ;?.s‘g%;,.
with a Council, f7/. with a Chapter,and that for two Rea- 5o1, s02. 2Rol.
fons : : Rep-453. Davis

1. To confult with them in Matters of Difficulty, and to [ & 10 Ce-29-
2ffit him in deciding of Controverfies concerning Religion, (:)Co.Lit.94.3.
to which Purpofe every Bifhop habet Cathedram. 2 Roil’s Rep.

2. To confent to every Grant, {c. which the Bifhop 4%
fhould make to bind his Succeffor. For it was not rea-
fonable to impofe fo great a Charge, or to repofe fuch Con-
fidence inany fingle Perfon, or to give Power to one Perfon,

K3 only
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only to prejudice his Succeflor. And therefore it appears in

25 Af.8. 17 E. 3.40. 10 E.3.10. 50 E.3.16. that at the

Eﬂ)l 10 Co28.b. firf} ‘all the Poffeffions were to the (2) Bifhop, afterwardsa

Ci_nﬁl_‘*%: certain Portion was affigned to the Chapter; Ergo, the Chap-

‘ ter was before they had any Poffeflions. And of common

(5)Dy.61 pl. Right the Bifhop is (&) Patron of all the Prebendaries, be-

30. Cr.EL79. caufe their Poffeffions are derivd from him; Et Prebenda

" dicitur a prebendo, quia preberes auxiliune Epifeopos fo

that altho’ the Dean and Chapter depart with their Pof-

{effions, yet, for Neceffity, the Corporation doth remain as

well to affift the Bifhop in his Office, as to give their Affent

to the Eftates, &c. which he fhall make, &oc. of his Tempor

ralties ; and {o long as the Bifhoprick remains, they being

his Chapter and Council, they may well remain, altho’ they

have not any Poffeflions, and fhall be now as they were at

the firt, without any Poffeflions; and efpecially when the

Bithoprick may confift wholly of Spirituality, as Stozf faith

in 10 F. 3. 1. b. in the Cafe of the Bifhop of Norwich, and

25 Af.8. by Fifber. And in 17 E. 3. 59. the Prior and

Friers Carmelites had not any Place nor Poffeffions: And

(¢) Palm. sor, By tir, (c) Corporation 38. ann. 42 H.$. Fitz. held, that

s 403, 454+ 3f an Abbot or Prior and Convent fold ‘all their Poffeffions,

B.N.C. 170. yet the Corporation remain’d, which, without Queftion, is

' good Law, if they were the Chapter to a Bifhop. And in

15 Af. 8. it is held, That if the Body of a Prebend be a

Manor, and no more, and the Manor be recovered from

him by Title paramount, yet his Corporation doth remain 3

l(;ﬁll) tJones148. for he hath Stallum in (4) choro, & vocem in Capitulo, and

5;;.“‘;4{%%“’21’ he is a Prebendary, altho’ he have not Poffeffions ; which

Rep. 453. (iis all one with our Cafe, for all the Chapter are Preben-

o aries. : '

Alfo the Attorney faid, that it appeared in this very

Cafe ; that after the Dean and Chapter had granted and

furrendred their Church and Poffeffions to King E. 6. the

King by his Letters Patents incorporated them pger nomen

Decani & Capituli Ecclefie Catbedralis Sanlte & individue

Trinitaris Norwicenf. ex fundatione Regis E. 6. And three

Days after, the King by other Letters Patents granted their

Church and Poffeffions as is aforefaid ; by which and many

other like Foundarions it appears, That there may be a Dean

. Dyer 273 and Chapter without a Church or any Poffeffions; and if

ol35.16, &e. the Law thuld not be fo, many great Inconveniencies would

x§1<ela;'167. enfue. And in 1o Eliz. Dyer (¢) 273. altho’ the Dean and

2 oRol‘ll)s ‘l}e%b,ghlapter of Wells, by exprels Words, granted and furrendred

ey Sty 1. Diaconatuzn de Wells, &e. yet it was not thought fure till

Treby’s Argu- the Grant and Surrendef was eftablifh’d and confirmed by
frone in Quo A& of Barliament. © ' °

(f) 5 Co.14. b. And altho’ all Bithopricks were of the (f) Foundation of

gaudr_y’s Cafe. the Kings of England, and therefore in ancient Time they

0. Lit134.3. yere donative, and given by the Kings, as appears in 17 E. 3.

4 ‘ 4374

4
.
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4o. and by the Stat. of 25 E. 3. (2) de Proviferibus, yet (a) t]onesi6o.
afterwards (as it appears by the faid Book and the faid (&) é£$,27;s"
A¢t) the Bithopricks became, by the Grants of the Kings, Cafe. Y
(¢) eligible by their Chapters: And therefore, if by the () 25 H. 8.
Surrender of the Dean and Chapter, their Corporation iﬂ“a Co. Lie
fhould be diffolv’d, it would introduce three Inconvenien-
cies; 1. To the Bifhop concerning his Affiftance in his
Epifcopal Funétion: 2. To the Bithop and others, touch-
ing the Confirmation of his Grants: 3. To all the Church_
in general 5 for how fhall the Bifhop be chofen in fuch
Cale? And therefore, to fhun fuch and many other Incon-
veniencies, it was concluded that the Corporation made by
King H. 8. did remain, and {o the Grant made to them by
fuch Name was good. Zide (¢) F. N.2. 195. that the Bi- (c) Fitz. N.B.
fhop and Chapter are but one Body, altho’ their Poffeffions 9% 155 Lo
be feveral. But to make this Cafe clear, the Attorney
moved, that admitting the Cerporation newly made by King
E. 6. was good, and that their old Corporation was furren-
dred, and that the faid Words which were omitted, fCil.
(4) ex fundatione Regis E. 6. were material, and not Words (4) Anteazs.b,
of Ornament only; yet, the King's Grant to them, was er""‘(':g_"l;;;'*'
good ; notwithftanding this Minofmer, by the Stat. of 1 E.6. 1 Jon. 166,167
cap. 8. of Confirmations; which Stat. recites, That where 172 Palm 492,
King E. 6. had made divers Grants, o5 awell to Bodics Poli- 493 195 503
tick and.Corporate, as to divers and fund:y of bis loving aid (5 166, 167.
obedient Subjelts, &c. in avoiding of which fundry and many
Ambiguities, &c. have or might be moved, &c. for Lack of
true naming of the fame Bodies, Politick or Corporate; it
is enatted, That all fuch Grants made, or during his Life
to be made, fhall be good,notwithftanding any of the Caufes
above-mention’d : So zhar the Lack of the true nainirg of
the fame Corporation, viz, to which the King had made,
or after fhould make any Grant, is remedied by the exprefs
Words of the faid A&. ,

And after thefe Arguments, on Conference between the
Lord Keeper of the Great Seal, and the faid Juftices, and
after great Confideration had by them of the faid Points,
it was unanimoufly agreed and refolv’'d by them, Thart if
any Imperfeftion were in the faid Tranflation, that the faid 2 Asd. (o0
A& of 35 Eliz. had made it without Queftion good. And
fo was it refolv’d, as to this Point, in this very Cafe of the
Dean and Chapter of Norwich, Mich. 55 & 36 Eliz, at St.
Albans, by all the Judges of England.

2, If the Corporatien of the Dean and Chapter made by
K. H.8. were gone by the faid Surrender made to K. Ed.s.
And if the Mifnofmer were material, and not an additional
Ornament ; -yet- it was unanimoufly refolv’d and agreed,
That the faid A& of Confirmation of 1 E. 6. had made it
good, notwithftanding the .faid Mifbofmer; and on thefe
two Points they refolv’d without any Queftion,

K4 3. It
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3. It was held 'by the Lord Keeper of the Great Sea]
and the Juftices, That the old Corporation of Dean and
Chapter did remain, notwithftanding the faid Surrender (4)
of their Church and of all their Pofleffions. '

Note, Reader, The great Aflurance and Eftablifhment
which is made by the good and firong A&t of Parliament of
the faid moft Illuftrious and moft Noble Queen Elizapeth,
in the faid 35th Year of her Reign, not only of all Foun-
dations of Cathedral Churches and Colleges in any Manner
founded or tranflated, or mention’d tc be founded or tranf-
lated by King H. 8. but alfo to all Subjeéts whe have any
Eflate or Intereft in any of the Poffeffions of any Abbot,
Prior, or any ciher fuch religious Perfons, notwithftanding
they made not any Sutrendc: ¢ King H. 8. or that their
Surrender was infufficient 5 or that <he Record thereof be
now imbeziled or loft 5 and notwithftanding divers other
fuch like Defeéls ; all which are remedied by the faid moft
excellent A& of Parfiament, the fatal Plea to all Conceal-
ments as to thefe Pofleffions. And altho’ thefe Refolutions
properly concern the Meridian of the Cathedral Church of
Norwich 5 yet they will very .well ferve as well for many
Daiverfities of Camnbridge and Oxford. - i

e

.other Cathedral Churches, as for divers Colleges in the

FERMORY
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FERMOR's Cafe.
Hill. 44 Eliz.

In the Chémery.

N a Cafe depending in Chancery, between Richard Fer- Carth. 102,
mor, E{q; Plaintiﬂg, and Thomas Smith Defendant, on e deif. 176

the Hearing the Caule before Sir Thomas Egerton, Knt. Jenk.Ccn':.Z;;.
Lord Keeper of the Great Seal, the Cafe was fuch: Richard Cary’sRep.z0.
Fermor the Plaintiff being feifed of the Manor of Somer- Lit: 127.
ton in Fee, by Indenture 6 Funii 20 Eliz, demifed a Mef-, By, 3’;9
fuage, Parcel of the fame Manor, to Thowmas Smith, the Winch 116,
Defendant, for 21 Years, rendring the yearly Rent of 31 7. 1:158'18
during the Term, by Force of which the Defendant entred 5 c,. ,'035, b.
and was thereof poffefled: He was alfo poffeffled of di- Raym. x9.
vers other Parcels of the faid Manor at the Will of the ! Jones317.
Plaintiff, rendring 205 per Anm. and held divers other
Parcels of the faid Manor by Copy of Court-Roll according
to the Cuftom of the faid Manor, rendring 40 s.-Rent
per Aun. all which lay in Somerton : And the faid T homas
Smith was {feifed in his Demefne as of Fee of divers
Lands in the fame Town which were his proper Inheri-
tance. And afterwards by his Deed 15 Otfob. 25 Eliz. de-
mifed the faid Houfe and all the faid Land which he held
for Years, at Will, and by Copy to one Chappel for his
Life, Pafch. 35 Eliz. Smuh levied a Fine with Proclama-
tions of as many Mefluages and Lands, as comprehended jcovin,
as well all the Lands which he held for Years, at Will, and
by Copy, as his own’Inheritance, by Covin and Prafltice,
to bar the Plaintiff ‘of his Inheritance ; the Proclamations
and five Years paffed, Smith at all Times, before and after
the Fine, continu’d in Poffeffion, and paid the faid feveral
Rents to the Plaintiff. Chappel died, the 21 Years expircd(i
' - - and
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2nd now Swith claimed the Inheritance of the Land which
he held by Leafe, at Will; and by Copy, and would have
barred the Plaintiff by Force of the faid Fine with the Pro-
clamations, and five Years paft. And the Lord Keeper of
the Great Seal thinking and confidering of the great Mif-
chiefs which might enfue by fuch Praftices, and on the
other Side confidering that Fines with Proclamations are the
general Affurances o% the Realm, referred this Cafe (being
a2 Thing of great Importance and Confequence) to the Con-
fideration of the two Chief Juftices ?aj;}am and Anderfon
and after Conference between them, they thought it ne-
ceffary that all the Juftices of England and Barons of the
Exchequer fhould be affembled for the Refolution of this
Great Cafe. And accordingly in this fame Term, all the
Judges of England and the Barons of the Exchequer met at
Serjeants Inn in Fleetfbreet, at two feveral Days, where the
Cafe was debated among them. And at length it was re-
folv’d, by the two Chiet Juflices, Popham and Anderfon,
and by Gawdy and Walmefley, and all the other Juftices of
FEngland and Barons of the Exchequer, (except two) that

-the Plaintiff was not (#) barred by the faid Fine with Pro-
-clamations, and that for four Reafons:

1. The Makers of the A& of (&) 4 H. 7. cap. 24. did never
intend that fuch Fine levied by Fraud and Praflice of
Leflee for Years, Tenant at Will, or Tenant by Copy of
Court-Roll, who pretend no Title to the Inheritance, but
. intend the Difinherifon of their Leflors or Lords, fhould bar
them of their Inheritance, and that appears by the Preamble
of the A& of 4 H. 9. where it is faic{ T har Fines ought to
be of greareft Strength to avoid Strifes and Debates, &e.
But when Leflee for Years, or at Will, or Tenant by Copy
of Court-Roll, makes a Feoffment by Affent and Covin,
that a Fine fhall be levied, this is not to avoid Strife and
Debate, but by Aflent and Covin to begin Strife and De-
bate where none was; and therefore the A& doth not ex-
tend to eftablith fuch Eftate made and created by fuch
Fraud and Pralice.

2. It was never the Intent of the Makers of the A&, that
thofe, who could not levy a Fine, fhould by making of an
Eftate by Wrong and Fraud be enabled by Force of the fzid
A& of 14 H.7. to bar thofe who had Right by levying of a
Fine: For if they themfelves without fucﬁ fraudulent Eftate
could not levy a Fine to bar them who had the Freehold
and Inheritance, certainly the Makers of the A& did not in-
tend that by making of an Eftate by Fraud and Pratice they
fhould have Power to bar them ; and fuch frzudulent Eftate
is as no Eftate in the Judgment of the Law.

3. As it is faid in Delamer’s Cale, Plowd. Com. 353. b.
if any Doubt be conceived on the Words or Meaning o

an
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an A&t of Parliament, it is good to (4) conftrue it accord- (4) Poftea fo.
ing to the Reafon of the Common Law ; but the Com- #5-b-
mon Law doth {o abhor (5) Fraud and Covin, thdt all A&s (5) Poftea fo.
as well judicial as others, and which of themfelves are juft 8-
and lawful, yet being mixt with Fraud and Deceit, are in
Judgment of Law wrongful and unlawful: Quod alias bo-
wum & juftum eft, [7 per vim vel fraudem petatir, malum &
infuftum efficitur : And therefore if a Woman hath Title
of Dower, which is one of the Things favoured in Law, and
by (¢) Covin between her and another, caufes 4 Stranger to (¢)Co.Lit.353.
diflcife the Tenant of the Land, to the Intent that fhe may 5 Co- 30-b.
bring 2 Writ of Dower againft him, which is done accord- | 5id.% 7.
ingly, and the Woman recovers againft him on a juft and si.a. 8 Co.
good Title, yet the whole is void, and of no Force to bind ‘?"“'bb'clf }i
the Terre-tenant; & fortiori in the principal Cafe when ;‘:7 b, By
the Leflee for Years makes a Feoffment by Covin, which Dower 15,44
amounts to a Wrong and Diffeifin, a Fine levied by him who ‘E:o?l' ;*.5- a. Br,
is (d) particeps cruminis, and who had not, nor pretended £ [ane 4o Firs,
have any Right to the Land, fhall not be a Bar to the Leflor. Dowergz.1Rol.
And that Recoveries in Dower, or any other real Aétion, 24[2644}{“{ 29
upon a good Title againft the Tenant who comes to the sq 5 11 b "
Land by Wrong and Covin, are void and of no Force, berkc Se&.396.
appears by 41 Aff. 28. 44 E. 3. 46. 4. 25 Aff. 1. 22 Aff. 92. fé"l‘qdé SL.a.
it E.g.2.0. 15 FE. 4.4.0. 7 H 5. 11. 5. 18 H. 8. 5. 4. 12 Plow'd.';i.t,
Eliz, Dyer (f) 295. For altho’ his Right be lawful, and Poph. 64. 100,
he hath purfued his Recovery by Judgment in the King’s %U 5 Co.79.b.
Court, yet his Covin makes all that unlawful and wrongtul, 1§’ ?fi: b.
and yet Recoveries, and efpecially on a good Title, are much (f) Poffea 78b.
favoured in Law : Alfo the Right and Inheritance of Feme 8{--83- Dy. 295.
Coverts and Infants, are much favoured in Law ; and yet if E;n;9‘; 41_°’&c'
a Feme Covert, or an Infant be of (g) Covin and Confent, (g)Co.L..3572.
that the Difcontinuee fhall be difleifed, and that the Diffei- L{‘ Eé g2 b.
for fhall enfeoff them ; and all this is done accordingly, they [ 1:1.'136.7 8
are not remitted, as appears by Liztleton, Chap. Remitter 151 5 Co. 80.b.
& 19 H.8. 12.5. And there it is held by fix Juftices, that in
fuch Cale, if the (/) Diffeifor enters by Covin to the Intent (Bb) Plow. 48.b,
to enfeoff the Infant, altho’the Infant be not of Covin, &¢. o Remirter 1,
yet he fhall not be remitted, becaufe he who is in by him ~"¢ 4+
who makes the Covin fhall be in the fame Plight as he who
did the covenous At And it isagreed in 19 H. 8.12.5. that
if a Man makes a Diffeifin to the (7) Intent to make a Feoff- (i) 5 Co. 79.5.
ment with Warranty, altho’ he makes the Feoffment 20 %’- C‘”(; 483,
i_&eflomhs after, yet it is 2 Warranty which commences by Dif ‘;94;; ;9“‘8‘““
ifin.

So if one (k) makes a Gift in Tail to another, and the (£) Co. Lit.
Unkle of the Donor diffeiffes the Donee, and makes a Feoff- 366. b- 59"9
ment with Warranty, the Uncle dies, and the Warranty de- %?Qr?'agtlyzh;'
fcends on the Donor, and afterwards the Donee dies without -
Iffue, the Donor brings a Formedon in the Reverter, and the
Tenant pleads the Feoffm, with War'ty, the Demandant fhall

avoid
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avoid it, becaufe it began by Diffeifin, and yet theDiffeifin
was not immediately done to the Donor, but to the Donee ;
but by it his Reverfion was devefted; and yet Warranties
are much favoured in Law. And it appears in 8 Eliz. 249.
{#) Dyer 249. ‘Dyer, that a Pacat was made of a (3) Recovery in the Com-
pl- 841, 1Roll’s o1y Pleas had by Covin. The Law hath ordained, That he,
%o7. 2Laft-215 G5 will be affured of his Goods, fhall buy them in open Mar-

ket, and that Sale will bind all Strangers, as well as the Seller,
(4) Plow. 46.a nd yet it is agreed in 33 H.6. 5. 4. . That a Sale in (4)
55.a. Poft fo. Market overt fhall not bind him who hath a Right to the
;Z{':z GB"'BE”‘F' Goods, if the Sale be by Fraud, or the Vendee hath Notice
Collafion - Br. that the Property of the Goods was another’s. So the Law
Property 6. hath ordained the Court of Com. Pleas as a Market Gvert
Fitz. ’}e[?t“calt' for affurances of Land by Fine, fo that he who will be affured
iifj a5 b of his Land not only againft the Seller, but all Strangers, it

is good for him to pafs it in this Market overt by Fine ; for
(¢) Co. Lir.  asitis faid, (¢) finis finem litibus imponit : And yet Covin and
”g;ﬂbé 2?“ 2 Peceit in the Cafe at Bar will void it. Ing E. 2. Cui in vite
Hardrefs o3 22. it is held, Thata Refignation made by an Abbot by Co-

vin fhould not abate the Writ. 34 E. 1. Warranty88. & 19 E.

2. Affets 3. & 31 E 1.Voucher 301. a covenous Conveyance
(4) xRol. Rep. that (£) Affets thould not defcend, is nothing worth. And it
‘169;61)-"" 295 appears in (¢) 17 E. 3. 59. & 21 E. 3. 3. 46. that an Eftate
?ej Lane 47. made to the K. and by his Let. Patent granted over, and all

this by Covin between him who granted to the King and

the Patentee, to make an Evaf. out of the Stat. of Mortm.

fhall not bind, but fhall be repealed: And 17 Eliz. Dy. 339.
(f) Dy. 339.p) (f) a Prefentat. obtained by Colluf. is void. And 17 Eliz. Dy.
47,6 detian. 339, Letters of (g) Adminifiration obtained by Colluf
» Rol. 183.188. are void, and fhall not repeal a former Adminiftration : See

190 354-61%01- 13 Eliz, Dyer (b) 295. many Cafes there put concerning
€p- 235,407 Covin

Lane 104. " . . .
(2) 1 Sderfin ~ And thereupon it was concluded, That if a Recovery in

21, 6 Co 19.2. Dower, orother real Aétion, if a Remitter, to a Feme Co-
?4(;01').%?. %1. vert, or an Infant, if 2 Warranty, if 2 Sale in Market overt,
460. 2 Keb. 12. if the King’s Let. Patents, if a Prefentat. Adminiftrat. &c.
(k) Antea 78. 2. 271 Acts Temporal and Ecclefiaftical, {hall be avoided by
Covin; by the fame Reafon a Fine in the principal Cafe le-
vied by Fraud and Covin,as is aforefaid, fhall not bind ; for

¥ fraus €5 dolus nemiii patrocinari debent.
Note, Reader, in 35 & 34 Fliz. inthe K.’s B. betw. Rol.
LaunePlaint. and Will. Toker Defend. in Ejettione firme, of
) ‘ Lands in Lfordcoom in the County of Devon, it was adjud.
8 '}3]’2';2523;4 that where (/) Tenant for Life levied a Fine with Procla-
Cr. Car. 157. mat.and 5§ Yearspafs in his Life, that the Leflor fhould have
1 Jones21x. 5 Vears tomake his Claim after the Death of the Leffee ;for
2‘?‘:07 IPLL[wai- altho this Statute of 4. H. 5. hath a faving for the Leflor in
373. b. "fuch Cafe, yet the faving is of fuch Right (as jirft fball
grow, rcmain, &c.) and the Right firft accrued to the

Leffor

¢ Palm.l 158.



Part IIL FrrMors Cafe. 79

Leflor after the Fine and the Forfeiture 5 but notwithftand-
ing that, in as much as by the Covin of the Leffee, he in
Reverfion or Remainder might be barred of his Reverfion
or Remainder (for they do not expet to enter till after the
Death of the Leflee) and efpecially when the Leffee hath
Lands of his own Inheritance in the fame Town, (as in the
Cafc at Bar he had) there the Leflor thali have 5 Years af-
ter the Death of the Leflte.

So it was agreed in the fame Cafe, if * Tenant for Life * 1Brownl.230.
makes a Feoffment in Fee toone who hath Lands in the fame * ROl Rep. 17.
Town, and the Feoffee levies a Fine with Proclamations,
it fhall not bind the Leffor, but he fhall have 5 Years after
the Death of the Leflee, for the Leflor cannot know of what
Land the Fine is levied, for he isnot Party to the Indent. or
Agreement between the Conufor and Conufee: So in the
faid Cafe, the Judges make Conftrution () againft the(#)z And.176.
Letter of the Statute in Salvation of the State and Inheri-
tance of him in the Reverfion. And {o it hath been ad-
judged before in (2) Somme’s Cafe in the Com. Pleas, in Sir (8) 1Leon.214.
Fumes Dyer’s Time, as Plowden told me.  Alfo it was faid &7 & 25+
That if Leffee for Years makes 2 Feoffment in Fee by
Practice and Covin, that the Feoffee fhould levy a Fine with
Proclamations to another (the Feoffee having other Lands in
the fame Town) and all this done accordingly ; and yet the |
Leflee doth continually pay the Rent to the Leflor, it fhall {
not bind the Leflor for the Reafons aforefaid.

Laftly, The Judges in this Refolution did greatly relpe&
the general Milchiet which would enfue if fuch Fines levied
by Pratice and Covin of thofe who had the particular Inte-
refts, fhould bar thofe who had the Inheritance, and efpeci-
ally in the Cafe gt Bar, when after the Fine levied, the Co-
nufor continually payed the Rent to the Leflor, which made
the Fraud and Praltice apparent, and therefore the Leflor was
fecure, and had no Caufe of any Fear or Doubt of {uch Fraud.

Butitwas refolved, Thatif A, purchafes Land of 3. by Feof-
ment, or Bargain and Sale, and enrols it, and afterwards
perceiving that 2. had but a defeafible Title, and that C.had
Right to 1t, 2. levies a Fine with Proclamations, to a Stran-
ger, or takes a Fine from another with Proclamations, to the
Intent to bar the Right of C. this Fine fo levied by Confent
fhould bind, for nothing was done in this Cafe which was not
lawful; and the Intent of the Makers of the At of 4 H. 7.
was to avoid Strifes and Debates, and by exprefs Purview
fhould bind all Strangers who do not purfue their Right by
Adétion, or Entry within five Years. So if one pretending
‘Title to Land enters, and diffeifes another, and afterwards
with Intent to bind the (¢) Difleifee, lévies a Fine with () Jenk, Cent,
Proclamations, this Fine fhall bind the Diffeifee by the i‘fB"rr'OI:v °£-§7';’-
exprefs Purview of the A&, if he ncither enters nor Cpo, E). {;553‘,'.
purfues ,
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purfués his A@ion within five Years ; and this cannot be

called levying by Covin, becaufe the levying of the Fine is
lawful, and the Difleifee may re-enter, or bring his A&ion
within the five Years.

The fourth Reafon was, Becaufe the Leflee had contrivd
his Praud and Deceit in {o fecret a ‘Manner, that he had de-
prived the Leffor of the Remedy which the Stat. gave him,
that is to fay, to make his Entry, or bring his Altion within
the five Years: For how could he make his Entry or bring
his A&ion, when he knew not of the Feoffment which did
the Wrong 2 And as to the Fine, inafmuch as the Leflee had
Lands in Fee-fimple, in the fxme Town, every one will pre-
fume that the Fine would be levied of that whereof it might
be lawfully levied. And although it contained more Acres
than his own Land, that is.ufual almoft in all Fines, and
peradventure the Leffor did not know the juft Quantity of
the Leflee’s proper Land,for that doth not appertain tohim;
and therefore it would be unreafonable to give him Benefir
in this Cafe of the Non-claim of the Leffor, when the Wrong
and Cov. of the Leflee is the Caufe of his Non-claim, and a
Man fhall not take Advantage of his own Wrong or Covin,

- The Poflcfl. of the Leflee is not any mean for the Leflor to

take any Notice of this Wrong, for he comes to the Poffefl. of
the Land by Grant or Demife lawfully ; and after the Feoff
ment he continues in the Poffeflion as Leflce, for he pays
his Rent as 2 Leflee ought, yea, the Pofleflicn of the Leflee,
and the Payment of the Rent, was the Caufe that the Leflor
neither knew nor fufpeted the Fraud.

Alfo it was faid, That the Fraud and Covin in this Cale
made it the more odious, becaufe between the Leflorand
Leflee, and the Lord and his Copyholder, there isa Truft
and Confidence, and therefore a Leffee for Years, and a Co-
pyholder fhall do Fealty, which is a great Obligat. of Truft
and Confidence, and Fraud and Deceit by him who is trufied,
is moft odious in Law. And if the Makers of this A& bad
been afked, If their Intent was, that fuch a Fine fo levied by

~ fuch Pra&tice and Covin, thould bind the Lef{ors, they would

have anfwered, God forbid that they fhould intend to patro-
nize any {uch Iniquity pratifed and compafled by thofe in
whom there was Truft and Confidence repofed. But whena
Difleifor (altho’ he gains the Pofleflion by Wrong) levies a
Fine with Proclamation, yet it fhall bind as is aforefaid, for
a Difleilor venit tanquam in arena, and it is not pofiible but
that the Difleifee to whom the Wrong is dene, and who hath
loft his Pofleflion, fhould be Conufant of it; and therefore it
will be his awn Folly if he makes not his Claim, and not ac-
company'd with Fraud and Praétice by one who came to the
Pofleffion lawfully, by Grant or Demife, and who had 2
Truft repofed in him by his Leflor or Grantor, which

ReP: Fraud and Praclice is fo fcretly () contrived, that the Lef-

for
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for by common Prefumption could not have Notice to make
his Claim, becaufe his Leflee continued in Poffeffion, and
payed his Rent, as a Leflfee ought. And as to that which
was objefted, That it would be mifchievous to avoid Fines
on fuch bare Averments: It was anfwerad, That it would
be a greater Milchief, and principally in thefe Days (in
which as the Poet faith, ‘

Fugere pudor, reftumaque, fidefque,
Inn quorum fubiere locum fraudefque, dolique, -
Infidieque, & vis, & amor feeleratus babendi.)

if Fines levied by fuch Covin and Practice fhould bind ;(s)Plowd.4o.12
fuch Objeftion may well be made; (4) fo if a Fine be levied 7 Co. 39. b.
to fecret Ules to deceive a Purchafor, an Averment of Fraud
may be taken againft it by the Stat. of 27 Eliz. cap. 4. So if
a Fine be levied on an ufurious Contraét, it may be avoided
by (2) Averment by the Statute of 13 FEliz. cap. 8. And (4) Jenk. Cent./
Sit Tho. Egerton Lord Keeper of the Great Seal, com- 254.9Ce.26.0.
mended this Refolution of the Juftices, and agreed in O-

inion with them. ‘

[ Note alfo, No Bine can avoid an antecedent Charge, bur
the Eftate will be bound nothwithftanding fuch Fine, &c.]

wayn”s



ParT 111,

e

TWwYNE's Cafe

Mich. 44 Eliz.

Iﬂ the Star-Chamber.

Moor 638. N an Information by Coke the Queen’s Attorney General;
L"‘“f:‘r”rﬁf’ againft Lwyne of Hampfhire, in the Star-Chamber, for
ﬁ?'ﬁf’é,wdi} making and publifhing of a fraudulent Gift of Goods: The
3Keb.259.  Cafe on the Stat. of 13 Eliz. cap. 5. was fuch 53 Pierce
f;egffzséat‘ was indebted to T7wyne in 400 L and was indebted alfo to
poit. 2. b, P4 in 200l C brought an A&ion of Debt againft Pierce,
' and pending the Writ, Pierce being poficfied of Goods
and Chattels of the Value of 300 L in Secret made age-
neral Deed of Gift of all his Goods and Chattels real and
perfonal whatfoever to Zawyne, in Satisfaltion of his Debt ;
and notwithftanding that Pierce continued in Poffeffion of
.the faid Goods, and fome of them he fold ; and he fhore
the Sheep, and marked them with his own Mark : And
afterwards C. had Judgmcent agaicft Pierce, and had 2
Fieri Facigs direSted to the Sheriff of Soutlampton, who
by Force of the faid Writ came to make Execution of the
faid Goods; But divers Perfons, by the Command of the
faid 7%0yne, did with Force refift the faid Sheriff, claim-
ing them to be the Goods of the faid Zwwyme by Force
of the faid Gifr; and openly declared by the Command-
ment of Zwyne, That it was a good Gift, and made on 2
good and lawful Confideration. And whether this Gift on
the whole Matter, was fraudulent and of no Effe& by the
() 5 Co.60.2. Taid At of (¢) 15 Eliz. or not, was the Queftion. And
b. 6 Co. 18. b.it was refolved by Sir Z7/oras Egertor Lord Keeper of
’°IS{§" 1556:&0 the Great Seal, and by the Chief Juftices Popham and
\iit. 3. b. 76. a. Anderfon, and the whole Court of Star-Chamber, That this
290.2.b.13 EL Gift was fraudulent, within the Statute of 15 Eliz. And
"75 ':7[_‘;";’(;88’9' in this Cale divers Points were refolv’d : :
LN sieonsy. I, That this Gift had the Signs and Marks of Fraud.

Latc}l: 2272, Pal o 8l 61, 8100 Cro. ] b :
2 Rol. Rep. 493. Palm, 415. Cr Bl 233 234, 645, 810. Cro. Jac, 270, 271. Dy.295. pl.i7s
351, pl z;l? 42. Bulft. 226. Raftal. Eotries zo}. b. Lane 47. 103, Hob, ;2. 166. Moor 6384
Doét. pla. z00. Yélv. 196, 197, 1 Browal, 111. Co. Ent. 162 a,

4 2. Becaufe
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1. Becaufe the Gift is general, without Exception of kis
(a) Apparel; or any Thing of neceflity 5 for it is commonly (#) Godb. 398
faid, quod (&) dvlofius wverjmur in generalibus, (6) 2 Bulttr.
2. The Donor continued in Pofleflion; and ufed them as 226- ZRCO-%'J-
his own ; and by reafon thereof he traded and trafficked ﬁ,ﬁ%‘r Top137s
with others, and defrauded and deceived them. ’
3. It wasmade in fecret, Bt dona cland’ funt femp’ fufpiciofu:
4. It was made pending the Writ,
5. Here was a Truft between the Paities, for the Donog
poflefled all, and ufed them as his proper Goods; and Fraud
is always apparelled and clad with a Truft; and a Truft is
the Cover of Fraud.
6. The Deed contains; That the Gift was made honefily;
truly, and bona fide 5 Et claufule inconfuer femper inducunt
Sufpicionem. ,
Secondly, It was refolved, That notwithftanding here was
atrue Debt due to 72wyne; and good Confiderat. of the Gift;
yet it was not within the Provifo of the faid A& of 13 Eliz.
by which it is provided; That the faid A& fhall net extend
to any Eate or Intereft in Lands,8c.Goods or Chattels made
on a good Confidetation, and boza fide; for altho’ it is on 4
true and good Confideration, yet it is not bona fide, for no
Gift fliall be deem’d to be bona jide within the faid Provifo
which is accompany’d with any Truft : Asif a Man be in-
debted to five {everal Perfons, in the feveral Sums of 2ol
and hath Goods of the Value of 20 /. and makes a Gift of
all his Geods to one of them in Satisfattion of his Debt, but
there is a truft between them, that the Donee fhall deal (¢) (¢) Goldsb.16:.
favourably with him in regard of his poor Eftate, either to
permit the Donor, or fome other for him;, or for his Benefit,
to ufe or have Pofleflion of them, and is contented that he
fhall pay him his Debt when he is able ; this fhall not be cal-
led bona fide within the faid Provifo ; for the Provifo faith
on a good Confideration, and Joza fide; fo a good Confideras
tion doth not fuffice, if it be not alfo bona fide : And there- videante 36 2.
fore, Reader, when any Gift fhall be to you in Satisfation of b.
a Debt, by one who is indebted to others alfo; 1. Let it be
made in a publick Manner, and before the Neighbours; and
not in Private, for Secrecy is a Mark of Fraud. 2. Let the
‘Goods and Chattels be appraifed by good People to the very
Value, and take a Gift in Particular in Satisfation of your
Debt. 3. Prefently after the Gift, take the Pofleffion of them,
for continuance of the Pofleffion in the Donor, is a Sign of
Trutt. And know, Reader, that the faid Words of the Pro-
vifo, on a good Confideration, and Zozz fide, do not extend to
every Gift made bona fide 5 and therefore there are two Man-
ners of Gifison a good Confideration, f¢zl. Confiderat. of Na-
ture of Blood, and a valuable Confiderat. Asto the firft in the
Cafe before put, if he who is indebted to five feveral Perfons; Cr: fac. 127
tocach Partyin2c/ in Confiderat. of natural Affe@ion, gives Palm. 214/
L all
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21 his Goods to his 8on, or Coufin, in that Cafe, forafmuch
as others thou'd lofe their Debts, &c. which are Things
of Value, the Intent of the A& was, that the Confid. in fuch
Cafe fheuld be valuable ; for Equity requires, that fuch Gift,
which defeats others, fhould be made on as high and good
Confiderat. as the Things which are thereby defeated are ;and
it js to be prefumed, that the Father, if he had not been in-
debted to others, would not have difpoffefled himfelf of all
his Goods, and fubje@ed himfelfto his Cradle yand therefore
it fhall be intended, that it was made to defeat his Credi-
tors : And if Confideration of Nature or Blood fhould be g
good Confiderat, within this Provifo, the Stat. would ferve
for little or nothing, and no Creditor would be fure of his
Debt. And as to Gifrs made bona fide, it is to be known, that
every Gift made bona fide, eitheris on 2 Truft between the
Parties, or without any Truft ; every Gift made ona Truft is
out of this Provi{o ; for that which is betwixt the Donor and

{9} 6 Co. 72.t. Donee, called (2) a Truft per uosnen fpeciofum, is in Truth, as

2Ral 770,

2 Roll, 779,

33 H. 6.1
7 €0 3.

v

Ly

to all the Creditors, a Fraud, for they are thereby defeated
and defrauded of their true and due Debts. And every Truft
is either exprefled, or implied : An exprefs Truft is, whenin
the Gift, ot upon the Gift, the Truft by Word or Writing is
exprefled: A Truft implied is, when 2 Man makes a Gift
without any Confiderat. or on a Confideration of Nature, or
Blood only: And therefore, if a Man before the Stat. of 27
H.8.had bargained his Land for a valuable Confiderat. to one
and his Heirs, by which he was feifed to the Ufe of the Bar-
gainee 5 and afterwards the Bargainor, withouta Confiderat.
infeoffed others, who had no Notice of the faid Bargain 5 in
this Cafe the Law implies a Truft and Confidence, and they
fhall be feifed to the Ufe of the Bargainee : So in the fame
Cafe, if the Feoffees, in Confideration of Nature, or Blood,
had, without a valuable Confiderat. enfeaffed their Sons, or
any of their Blood who had no Notice of the firft Bargain,
yet that fhall not toll the Ulfe raifed on a valuable Confide-

- ration 3 for a Feoffm. made only on Confiderat. of Nature or
- Blood, fhall not toll an Ufe raifed on a valuable Confiderat.

but fhall toll an Ufe raifed on Confiderat. of Nature, forboth
confiderat.are /12 #quali jure,and of one and the fame Nature,

And when a Man,being greatly indebted to {fundry Petfons,
makesa Gift to his Son, or any of his Blood, without Confide-
ration, but only of Nature, the Law intendsa Truft betwixt
them, fCil. that the Donee would, in Confideration of fuch
Gift being voluntarily and freely made to him, and alfo in
Confiderat. of Nature, relieve his Father, or Coufin and not
fee him want who had made {uch Gift to him, 774de 33 H.6.53.
by Prifot, if the Father enfeoffs his Son and Heir apparent
within Age bona fide, yet the Lord fhall have the Wardfkip
of him : 8o note, valuable Confideration is a good Confide-
ratiop within this Provifo ; and a Gift made bona fide, is 2
Cifc made without any Trult either exprefled or implied :
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By which it appears, that as a Gift made on 2 good Confi-
deration, if it be not alfo bona fide, is not within the Provi-
fo ; fo a Gift made bona fide; it it be not on a good Confide.
ratign is not within the Provifo ; but it ought to be on a good
Confideration, and alfo Zona fide. ' o ,

To one who ‘marvelled what fhotld be the Reafon that '
As and Stat. are continually made at every Parliam. with-
out Intermiffien; and without End;a wife Man made a goo
and fhort Anfwer, both which are well compofed in Verfe.

DQueritur, ut creftuns tor magna volumina Legis?

In prompru caufa eft; crefeit in orbe dolus: o

And becaufe Fraud and Deceit 2bound in thefe Days more
than in former Times, it was refolved in this Cafe by the
whole Court, thatall Statutes made againift Fraud fhould be
liberally and beneficially expounded to fupprefs the Fraud:
Note, Reader, according to their Opinions; divers Refolu-
tions have Beer made. o ]

. Between Pauncefoor and Blusiz, in the Excheq. Chamber, Lane 44, 4%

Mich. 35 € 36 Fi. the Cafe was: Panncefoor being indifted *‘éaa‘}e”cc“""’
for Recufancy, for not coming to Divine Service, and having )
4n Intent to flee Beyond Sea, and to defeat the Queen of all
that might accrue toher for his Recufancy or Flight;made 2
Gift of all his Leafes and Goods of great Value; coloured .
with feigned Confiderat, and afterwardé he fled beyond Sea, (Z) AA“SZ_ 873&'
and afterwards was Outlaw’d on the fame Indiétment : And %‘;Cl.n 29“5/ palg’
whether this Gift thould be void to defeat the Queen of het 9,10, &¢. Lane
Forfeiture; cither by the Com. Law, or by any Stat. wasthe st .. .
Queftion : And fome conceived, that the Com. Law; which g;[))cor},‘m?zs;[;
(2) abhors all Fraud, would make void this Gift as to the 292. Laness.
Queen, vide Mich.12 & 13 El Dyer (b) 295. 4 & 5 P. M. (¢) Co Lie 3.5,
160. And the Stat.of (c) 50 E. 3. cap. 6. was confider'd ; but Iy 5 52> 500
that extends only in Relief of Creditors, and extends only %o a. b. 6 Co.
to fuch Debtofs as flee to Sanctuaries; or other privileg’d Pla- 185 10Co.
ces : But fome conceived; that the Stat. of (4) 3 H 9. cap. 4.3, a P
extends to this Cafe. For altho’ the Preamble fpeaks only of 47, 508, 309.
Creditors 3 yet itis provided by the Body of the A& general- 2 Leon3,9.223:
ly, that all Gifis of Goods and Chattels made,or fo be made } 5n",00
on Truft to the Ufe of the Donor, fhall be void and of no Ef- 2Roll.Rep.493.
felt, but that is to be intended as to all Strangers who are to E‘T‘m- 415. Cré
have Prejudice by fuch Gift; but between the Parties them- 4 4'52%33‘;33{5}_ .
felves it ftands good : But it was refolved by all the Barons, Jac.270.2Bullt.
that the Star, 13 Eliz.c. 5. (¢) extends to it, for thereby it is 226- ?"]h 72,
ena&ted ~nd declared, thit all Feoffm. Gifts, Grants, €5c. zo,§9§_ L Brownal’
delay,binder or defrand Creditors,and others;of their juft and 1. Dyer 295
lazeful Altions, Suits; Debts, Accounts; Damages; Penalties, P'- Lk ple
Forfeitures, Heriors; Mortnaries aid Reliefs, fhall be v0id, fraudalent
& So that this A& doth not extend only to Creditcrs, but Deeds. 1 Raft:
to all others who had Caufe of A&ion, or Suit, or any Pe- %ﬂf- 207.b.
halty; or Forfeiture; (¢. Moor ‘g§§f°"

) Do&. pl. 200,
Yoz And

By
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And it was refolved,that thisWord (Forfeiture) fhould not
be intended only of a Forfeiture of an Obligation, Recog-
nifance, or fuch like (as it was objetted by fome, that 1t

. dhould, in refpet that it comes after Damage and Penalty)
bur alfo to every thing which fhall by Law be forfeit. tothe
"King or Subj. And theref. if 2 Man, to prevent a Forf, for
Felony, or by Outlaw. makes a Gift of all bis Goeds, and af-
(s Co.Lit. terwards is attainted or outlaw'd, thefe Goods are (#) forfeit.
299. b notwithftanding this Gift: The fame Law of Recufants,and
fo the Stat. expounded beneficially to fupprefs Fraud. Note
(5) Co. Lie.  well this Word (%) (declare) in the A& of 13 Eliz. by which
76.3.290. b the Parliament expounded, that this was the (¢) Com. Law
() Haid 397 pefore. And according to this Refolution it was decreed,
Hill. 36 Eliz. in the Exchequer Chamber.

. Mich. 24 & 43 Eliz, in the Com. Pleas, on Evidence toa
Scanden and Jury, between Standen (4) and Bullock, thele Points were re-
&“"ﬁfk's GCa{e folv’d by the whole Court on the Stat. of 2y El.c. 4. Walm-
611.Bridgm 23 Jley J.faid, That Sir Cbrift. Wray, late C.J. of Eng.ceported to
5 Co. go.b.  him, that he,dnd all his Comp. of the K.’s B. were refolvid,
i’:lm“T-La“e and fo dire@ed a Jury on Evidence before them ; that where
+ 2]o8es 954 Man had convey’d his Land to the Ufe of himfelf for Life,
and afterw. to the Ufe of divers others of his Blood, with
a future Power of Revocation, as after {ucl. Feaft, or after
the Death of fuch one; and afterwards,and before the Power
of Revocation began, he, for valuable Confiderat. bargained
and fold the Land to another and his Heirs ; this Bargain and
(e) 1Sid.133. Sale is within the(e) Remedy of the {aid Stat. For although
' the Stat. faith, Zhe fuid firft Conveyaice not by bim revoked,
according to rhe Power by him referved, which feems by the
literal Senfe to be intended of a prefent Power of Revocat.
for no Revocation can be made by Force of a future Power
’till it comes in g/ : Yet it was held that the Intent of the
A& was, that fuch voluntary Convey. which was originally
fubjeét toa Power of Revocat. be it 112 prefenti, or in futuro,
fhould not ftand againft a Purchafor bona fide for a valuable
Confideration; and if other Conftruétion fhould be made,the
faid A&t would ferve for little or no Purpofe, and it would be
no difficult Matter to evade it : So if 4 had referved to him-
felf a Power of Revocat. with the affent of . and afterwards
A bargained and fold the Land to another, this Bargain and
Sale is good, and within the Remedy of the faid A&t; for
otherwile the good Provifion of the A&, by a fmall Addi-

tion, and evil Inveunsion, would be defeated.

And on the fame Reafon it was adjudg’d, 58 Eliz. in the

.Colfhil’s Cafe. Con_amon Pleas, between Zee and his Wife, Executrix of one
() ZFAS?). 55,Smith Plaint. and Mary (f) Colfbil, Executrix of 7 Fo. Cob-
Cro Bl sop fbil, Defend. in Debt on an Obligation of 1000 Marks, Rot.
Moor8s7 Ley +707. the Cafe was, Colfpil the "L'zflaror had the Office of
2,75, 70 the Queen’s Cullomer, by Letters Patents, to him and his

Deputies; and by Indenture between him and Swizh, the

"Leftator of the Plaint. and for 500 /. paid, and 1oo 1 per Ann-
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to be paid during the Life of Colfhil, made a Deputation of the
faid Office to Smith; and Colfhil covenanted with Smith, that
if Colfbit thould die before him, that then his Executors thould .
repay him 300 L And divers Covenants were in the faid In-
denture ‘concerning the faid Office, and the enjoying of ir:
And Colfbil was bound to the faid Swmith in the {aid Obligation
to perform the Covenants ; and the Breach was alledged in
the Non-payment of the faid 300/ forafmuch as Smith fur-
vived Colfbil: And although the faid Covenant to repay the
300 /. was lawful, yet forafmuch as the reft of the Covenants
were againft the Stature of (2) § E. 6. cap. 16. and if the Addi~ ;) gyle 54,
tion of a lawful Covenant fhould make the Obligation of Foree Cro, El. 5208
as to thar, () the Starute would ferve for little or no Purpofe ; Cro Jac. 269.

for this Caufe it was adjudged, that the Obligation was utterly Hob.7s.CoLit.
void. 234.2.12Co0.78,

2. It was refolved, That if a Man hath Power of Revoca-flﬁg;ﬁlgg’gj
tion and afterwards, to the Intent ro defraud a Purchafor, he 660,717,718,
levies a (¢) Fine, or makes a Feoffment, or other Conveyance 1Brownl.j0,71.
to a Stranger, by which he extinguifhes his Power, and after-2 g‘“d' 55, 107.
wards bargains and fells the Land to another for a valuable } L“cétn L.
Confiderarion, the Bargaince fhall enjoy the Land, for as to IRO],R'C;,Z,'-,N
him, the Fine, Feoffment, or other Conveyances by which the 236.Goldsb. '~
Condition was extin&, was void by the faid A& ; and fo the I8
firft Claufe, by which all fraudulent and covenous Convcy-(/’) 2 And. 56,
ances are made void as to Purchafers,extends to the laft Claufe E%plof; '?od‘
of the A&, fiil. when he who makes the Bargain and Sale had H,b. ,4_’;“'(;0
Power of Revocation. And it was faid, that the Statute of 27 27. b. 2 Roll's
ElL hath made volunrary Eftates made with Power of Revo-28. Co.Lit.
cation as to Purchaf. in equal Degree with Conveyances made 234 3 (’:JO';ZES
by Fraud and Covin to defraud Purchafers. ‘?;;,9;'30 r%\m]'

Between (d) Upton and Baffet in Trefpafs, Trin 37. El in the Car 338.Godb.
Common Pleas, 1t was adjudg’d, Thatif a Man makes a Leafe 212,213,
for Years, by Fraud and Covin, and afterwards make other I Brownl. 6q,
Leafe bona fide, but without Fine or Rent referved, thar the fe- &l“’g"%‘ 668';"
cond Leflee thould nor avoid the firft Leafe. Lgy r7557’9 57

For firft it was agreed, That by the Common Law an Effate (;)((o.112.b.
made by Fraud fhould be avoided only by him who had a for-174.a.Co. Lit.
mer Right, Title, Intereft, Debt or Demand, as 33 H. 6. a Sale 237.2 Hobssy,
in open (¢) Market by Covin fhall not Bar a Right which isi%\%]l\‘{l{?r 6os.
more ancient; nor a covenous Gifr thall not defeat Exccution 496. Wir?c.h; 3675’
in refpe& of a former Debt, as it is agreed in 22 4f[. 72. but(4) Co, Enr.
he who hath Right, Title, Intereft, Debt or Demand, more 676.b.nu. 19,
puifne {hall not avoid a Gift or Eftate precedent by Fraud by Cro-El.444,
the Common Law, {f’ﬂ})};?ﬁ” .

2. It was refolv’d, That no Purch, fhould avoid a preced. Cov, Bﬁfc,_'s Cafe.
made by Fraud and Covin, but he who is a ( f)Parchafer for (¢) Antea 78.b.
Money or other valuable Confiderat. for altho’ in the Preamb.it Plow. 46.b. 55.
1s faid ( for Money or other good Confiderat.) and likewife in the Body - Flézj' %cp}_“'-
of the A& (for” Money or other good Confiderat.) yet the'e Wards ;,Zfs -6, B';.el'
(good Confiderat.) are to be intended only of valuable Confiderat, Collafion 4.
and that appears by the Claufe which concerns thofe who had B-. Property 6.
Power of Revoc. for there it is faid, for Morney or other good Conf- 2 Infk. 713,
devat. paid, or given, and this Word (paid) is to be refer’d to (Mo- I+ S% 8. b-b
mey) and (given) is to be refer’d to (good Confiderat ) fo the Senfe ?;c) Cro%.la )

1s for Money paid, or other good Confid. given, which Words exclud?ﬁg.
L3 a
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all Confideration of Nature or Blood, or the like, and are

to be intended only of valuable Confiderations which may be
given; and therefore he who makes a Purchafe of Land for
a valuable Confideration, is only a Purchafor within this Sta-
tute. And this latter Claufe doth well expound thefe Words
(other good Confideration) mentioned before in the Preamble
and Body of the Aft.

" And {o it was refolv’d, Pafch. 32 Fl ina Cafe referr’d out
of the Chancery to the Confideration of Windhane and Pe-
riam, Juftices; between Fobn Nedbam Plaintiff, and Bean-
mont, Serjeant at Law, Defendant ; where the Cafe was
Hen. Babington {eifed in Fee of the Manor of Liz-Church in
the County of Derby, by Indent. 1o Feb. 8 El. covenanted
with the Lord Darcy, for the Advancement of fuch Heirs
Males, as well thofe he had begot, as thofe he {hould after-
wards beget on the Body of Mary then his Wife (Sifter to
the faid L. Darcy) before the Fealt of S. 7oln Bapt. then next
following; to levy a Fine of the {aid Manor to the Ufe of the
{2id Hen. for his Life, and afterwards to the Ufe of the eldeft
Iffue Male of the Bodies of the faid Hez and Mary begot.
in Tail, €&9¢. and {o to three [flues of rtheir Bodies, &5¢c. with
the Remainder to his right Heirs. And afterw. 8 Maii An. .
8 El. Hen. Babington, by Fraud and Covin, to defeat the faid
Covenant, made a Leale of the faid Manor for a great Num-
ber of Years, to Rob. Heys ; and afterwards levied the Fine
accordingly :* And, on Conference had with the other Juftices,
it was refolved, That altho’ the Iffue was a Purchalor, yet
he was not a Purchafor in vylgar and common Intendment :
Alfo Confiderat. of Blood, natural Affeétion is a good Con-
fiderat, but not fuch a good Confiderat. which is intended by

{4) 2Roll.Rep. the Stat. of 27 El for (), a valuahle Confiderat. is only a

305, 306,

good Confiderat. within that A&: In this Cafe Anderfon
C. J. of the Com. Pleas, faid, Thata Man who was of fmall

$)Cro-Elass. Underflanding, and not able to (5) govern the Lands which

ﬁc) GCro. El445. Bargain,

defcended to him, and being given to riot' and diforder, by
mediation of his Friends, openly conveyed his Lands to them,
oni rruft and Confidence that he thould take the Profits for
his Maintenance, and that he fhould not have Power to wafte
and confume the fame ; and afterwards, he being feduc'd by
deceitful 'and covenous Perfons, for a fmall Sum of Money
bargained and fold his Land, being of a great Value: Thig
altho’ it was for Money, was holden to be (¢) out of
this Stat. for this A& is made againft all Fraud and Deceit,
and doth not help any Purchafor, who doth not come to the
Land for a good Confiderat. Jawfully and without Fraud or
Deceit ; and fuch Conveyance made on Truft is void as to
him wha Purchafes the Land for a valpable Confideration
boua fide, without Deceit or Cunning,

" And by the Judgment. of the whole Court Zawyze was
eonvicted of Fraud, and he and all the others of Riptgﬁ

§
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7he Cafe of FINEs.

The Refolution of the Fuftices, after
bhearing many Arguments of Counfel
learned on both Sides, and divers
Conferences amongft themfelves upon

the Statute of Fines. Pafch. 44 Eliz

Tenant for Life of certain Land, the Remainder to
e 2. in Tail, the Reverfion to Z. and his Heirs ex-
pectant ; B. levies a Fine to €. and D). and to the Heirs
of C. to the Ufe of them and their Heirs, and hath Iffue,
and dies before all the Proclamations are paft, the Iffue
in Tail then being beyond the Seas; the Proclamations are
made, and afterwards the Iffue in Tail returns, and imme-
diately makes Claim on the Land to the Remainder in
Tail; and if, in this Cafe, the Eftate-tail were barred, or
not, was the Queftion ; and in this Cafe four Points were
refolved., \
1. That the Eftate which paf{es by the Fine, as to the
Eftate-tail, was not determined by the Death of Z. for it

See Fermor’s
Cafle ante 77,
and Sir Geo.
Brown’s 50, 51.

Moor 628.
Jenk.Cent.274.
2 And. 177,
Rep. Q. A. 2o,
Carth, 260,

was {aid, If one be Tenant in Tail of 2 (2) Renr, (&) Ad- (4) Bridg. o5,
vowlon, Tithes, Common, or ether fuch Things which lie (¢} Leon. 111,

in Grant, and by Deed grants them in Fee, and dies, the
Grant is not ablolutely determined by his Death, but it is
at the Ele&ion of the Ifflue in Tail to make it voidable, or
void at his Pleafure. For if he brings a Formedon for the
Rent, &5¢. he makes the Grant voidable ;- but if he diftrains
for the Rent, or claims it on the Land, he thereby deter-
mines his Ele@ion to make it void; & 4 de ceteris. But
until he makes his Elefion, the Grant is not determined,
for then it would prevent his Eleltion ; and true it is, as

’ L 4 Littleton

3 Leon. 212,
Bridgm. ¢«
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(4) Lit. 8e&.  Littleton (a) faith, That of fuch Things which pafs from
193, 600, 696, TTenant in Tail by way of Grant, or by Confirmation, or by
607,608, 618. n il by way nf, or >y RO
SRR T Releafe, nothing can pafs to make an Eftate to him to whom
fuch Grant, Confirmat. or Releafe is made, but that which
the Tenant in Tail may lawfully make, and that is but for the
() Lit.Se&. 'Term of his Life, And if Tenant in Tail be of an (&) Ad-
617. Co. Lit. vow{. &c. and he by Deed makes a Grant of the Advow{. ta
LN another in Fee, it is no Difcontinuance 3 for in fuch Cafes the
Grantees have but an Eftate for the Life of Ten, in Tail, and
that (asit was faid) is as much as to fay, the Grant is no Dif-
continuance, but is determinable by the Iflue, after the Death
of the Ten. in Thail, at his Elettion, either by Claim or by
Altion. And Listleton is not to be underftood literally, viz,
() Plowd that the Grantee, in fuch Cafe,hath only an Eftate for the (¢)
om. s56.a. Life of Ten. in Tail, for then the Ten. in Tail in fuch Cafe
ab, 338. would have the Reverfion in T4ail, and fhould have an Aétion
of Wafle, or enter for the Forfeiture on Alienation made by
- fuch Grantee: Or if Ten. in Tail of a Reverf. expeétant on
an Eftate for Years, or Life, grants it in Fee, and the Leflee
Attorps, and afterw. the particular Eftate determines,and the
Grantee commits Wafle, or makes a Feoffment, &c. that the
{(4)Plowd. - Ten. in Tail in fuch Cafe fhall punifh the (#) Wafte, or enter
§56. 2. CO'LQ" for the Forfeiture ; for Listleton himfelf, 145. is agaioft that,
?Z)If{:}gé, " for he faith, If (¢) Ten. in Tail grants all his Eftate over to
a.b. Lit.Se&. another, in this Gafe the Gyantee hath ap Eftate but for the
6§°' Cro. Car. T ife of Ten. in Tail, and the Reverf. of the Tail is not in
Carth, 260.  the Ten. in Tail, becaufe he hath granted all his Eftate and
' his Right,¢5¢c. And ifthe Grantee commitsWafle, the Ten,
(f) 10Co98.a. in Tail fhall never have an Aétion of (f) Wafte, becaufe no
Reverfion is in him, but the Reverf. and Inheritance of the
{g)2 Co.s2.a Tail, during the Life of the Ten. in Tail, is in (g) abeyance,
Hob. 338, 339.  Note, Reader, The Office of an Interpreter is to make fuch
%:;; Slj:? S49- Conftruétion, not pnly that one and the fame Author be not
U againft himfelf, but alfo that the Refolutions or Judgments
reported in one Book, be not by any literal Interpretation
expounded againft any Refolut. or Judgm. reported in any
other, but that all (/7 fleri poffir) may ftand together. So
here the Intent of Littleron was not that the Grantee had
but an Eftate for Life, and that his Eftate fhould be abfo-
lutely determined by tile Death of the Ten. in Tail, but that
it was not a Difcontinuance, nor had the Grantee any durable
or fix’d Eftate but for the Life of the Ten. in Tail, but that
the Iffue after his Death might at his Pleafure determine
it: And if the Grantee in fuch Cafe thall have but an Eftate
for Life of Tenant in Tail, then the Wife of fuch Grantee
{t) 10C0.96.2. fhall not be (b) endowed, againft which it is adjudg'd in
s, o (i) 24 E.3.28.0. Alfo if the Eftate of the Grantee fhould be
(7)10Co.96. 2. abfolutely in Judgment of Law determined by the Death of
%,if:“g-o 261. o Tenant in Tail, then the Iffue in Tail, after the Death of the
e 98 ¥ather, conld not have a Forwedon againtt fuch Grantee; E{;'ox;
S altho
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altho’ the Demandant and the Tenant would admit the E-
ftate which pafled by the Grant to continue, yet the Court,
who ought to judge according to Law, and is not concluded
by the Admittance of the Parties, of any Thing which judi-
cially appears to the contrary, ought ex gfficio in fuch Cafe
to abate the Writ. But it is agreed in 13 H 7. 10. .. 8. by
all the Juftices, If Tenant in Tail of a (4) Rent grants it (4) 26 AT .
with Warranty, it is no Difcontinuance, altho’Affets defcend, Iégleli?' b
but he may diftrain; but if he brings a (5) Formedorn in the [ 1. };?b', )
Defcender, he fhall be barred, 33 E. 3. Formedon 47. acc. 1L H. 7. 40. a.
By which it appears, that in fuch Cafe the Grant of Tenant ng;f o F b.
in Tail is determinable by his Death, by claim on the Land, 13.b. 22 Ef;,
or by A&ion: So when Tenant in Tail grants 2 Rent, Re- 4. b-
verfion, Common, &¢c. in Fee, he hath an indefeafible gﬁ)l’f H 7 4-2
Eftate during the Life of Tenant in Tail (and that Zittleton Careh! 260,
intends) and after the Death of Tenant in Tail, it is defeafi-
ble at his Ele&ion; for if he comes on the Land and di-
firains, or by claim on the Land determines his Eleétion,
then on the Matter it is void by the Death of Tenant in
Tail ; for otherwife the Warranty in fuch Cafe would make
a Difcontinuance : Asif Tenant In Tail be (¢) diffeifed, and () Lit. Se&.
releafes to the Diffeifor with Warranty, and dies, it is a Dif- 6°}-2- Co. L,
continuance, becaufe the Eftate, on which the Warranty ﬁj;;'gs' b
enures, continues after the Death of Tenant in Tail: Buc h
when Tenant in Tail of 2 Rent, Reverfion, 0. grants it in
Pee with Warranty, and dies, now if the Iffue in Tail de-
termines his Eleétion to have it void, it is abfolutely deter.
mined by his Death, and by confequence the Warranty alfo:
But if the Iffue brings a Formedon and determines his Elec-
tion to make the Eftate to have Continuance, and not to be.
determined by the Death of the Tenant in Tail, then the
Eftate doth continue, and by confequence the Warranty
doth remain, and if Affets defcend, the Iffue thall be barred ;
vide 19 E. 3. Brief 468. 24 E.3.28. 36 A8, 22 R. 2. Co, Lit.322. b
Difeontintance 50. 8 H. 4. 9. 33 E.3. Formedon 47. 48 F.
3.23. 32 E. 3. Difeontinuance 2. 23 Aff.8. 16H. 7.4.4., *
21 H 7. 40.48. 38 H. 8. Br. Diftontinuance 55. for this
Matter: And there is no Difference between a Grant of
Tenant in Tail of a Rent, Advowfon, Common, Tithes,
&¢. in Poffeflion, and a Grant of Tenant in Tail of a Re-
verfion or Remainder expettant on an Eftate for Life: For
altho’ in the firft Cafe, the Iflue may have his Formedon
prefently by the Death of the Tenant in Tail, and in the
other Cafe not till after the Death of the Tenant for Life;
yet it is all one; for by the Death of the Tenant in Tail
the Grant is not determined till Ele@ion made by the Iffue
in Tail; for after the Death of Tenant for Life he may
bring a Formedon if he will.

Nopte, Reader,if you be defirous to know the Reafon,why on

‘ the
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the Words of the A& of Weft. 2. cap. 1. de Donis * condi-
tionalibus, that is to fay, (Non habeant illiy quibus tencmen-
tum [fic fuerit datume fub conditione, poteftatene alicnandi
tenementum [ic datum, quo minus ad exizum illorum, qui-
bus tenementum fic fuerit datum, remaneat poft illorum obi-
tum, vel ad Donatorem, &c. revertarur.) Thefe fundry Con-
firu@tions have been made : v:5. If Tenant in Tail makes a
(#) Feoffment in Fee, it is a Difcontinuance, and avoidable
by A&ion only: If Tenant in Tail of a Rent, or other ()
Thing which lies in Grant, grants it in Fee, it is no Dif-
continuance, but is voidable by Claim or by A&tion: If Te-
nant in Tail of Land grants a Rent out of it, the Rent is
abfolutely determined by. his Death : If Tenant in Tail be
(c) diffeifed, and Releafes to his Diffeifor, it is no Difcon-
tinuance, but the Eftate is avoidable by Entry or Aftion of
the [ffue of the Tenant in Tail: But if the Releafe be with
Warranty it is a Difcontinuance, if the Iffue in Tzil be Heir
to the Warranty : But if Tenant in Tail makes 2 Leafe for
the Term of his own Life, or for Years, and releafes to the
Leflee and his Heirs, it is no (4) Difcontinuance, altho’ it
be with Warranty : So if Tenant in Tail makes a Leafe for
Life, and afterwards grants the Reverfion in Fee, it is no
Difcontinuance of the Fee, unlefs it be executed in the Life
of the Grantor. And all thefe (and many other) different
Conftruétions have been made on the Words aforefaid, fil.
Nown babeant illi, quibus tenementum fic fuerit datum fub
couditione, poteftatemr alienandi, &¢. this is the Reafon
which is worthy of Obfervation ; for the Judges have con-
ftrued the faid Words according to the Rule and Reafon of
the (¢) Com. Law (which always is opzimus interprerand:
modus:) For at the Common Law, if a Bifhop, Abbot, &,
or Husband feifed in the Right of his Wife, make a Feoff-
ment in Fee, it is by the Common Law a Difcontinuance,
and doth pat the Succeflor, or the Wife, to her Aion, for
the Favour which the Law gives to an Eftate which paffes by
Livery and Seifin, becaufe it is publick and notorious, and
in ancient Times was the common and ufual Aflurance of
the Land ; but if a (f) Bithop, &c. or Husband feifed of 2
Rent, or any Thing which lay in Grant, by Deed grantsit
in Fee, it is no Difcontinuance, and yet it is not abfolutely
determined by the Death of the Bifhop, &¢c. or Husband,
for the Succeflor, or the Wife, hath (g) Ele&ion to deter-
mine it and make it void, or by bringing of his Writ to
make it veoidable, or by claim on the Land to make it void:
Butif a () Bifhop, &Jc. or Husband grants a Rent in Fee
out of the Wife’s Land, or Bifhoprick, it is abfolutely void
by the Death of the Bithop, &c. or of the Husband : Alfo
if a Bifhop, or the Husband and Wife be diffeifed, and the
Bifhop, or Husband, releafes to the Diffeifor, it is no Difcon-
tinuance; if the Bifhop, or Husband makes a Leafe for Years,
and releafcs to the Lefice, and his Heirs, it is not abfolutely
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determined by the Death of the Bifhop, or Husband ; but it
is void or voidable at the Ele&ion of the Succeflor, orof the
Wife. Bur if a Bifhop, or the Husband, makes a Leale for
Life, and afterwards grants the Reverfion in Fee, and the
Leflee for Life dies in the Life of the Bifhop or of the Huf-
band, it isa Difcontinuance ; otherwife if the Leflee furvives
the Bifthop, or the Husband ; Vir bonus eft quis? Qui con-
fulta parruimn, qui leges, juraque fervar,
And it was held by Popham, C. J. and divers other of the
Juflices, that the Stat. of 32 H. 8. cap. 36. hath (4) enforced () Co. Lit.
the Cafe ; that the Eftate which pafles by the Fine fhall not 313 2
be determined by the Death of the Tenant in Tail, for in-
afmuch as the Stat. hath provided, that Fines levied of any
Land; Tencment, or Hereditament entailed, €5, in Poflef-
fion, Reverfion or Remainder, immediately afier the Fine
engroffed, and Proclamations paft, fhall be a Bar, &c. if the
Fine with Proclamation cannot bar the Eftate-Tail, unlefs
the Eftate given by the Fine continues, the fame Statute
which provides, that the Fine with Proclamations fhall be a
Bar, provides alfo for all Things which are neceffary and in-
cident to the PerfeCtion and Confummation thereof: And Juftice Wind-
therefore in 28 Bl in a Quid juris clamat brought by Francis zgf}goc}rﬁ’z
(b) Wimndhan, then one of the Juftices of the Common Pleas, (5) Gould 4.
againft the Lady Grefpaz, in the Common Pleas ; the Cafe Popham 63.
was thus in Effe&t; That the Lady Grepam was Tenant ZC’;‘“I‘j;["C "8“-
for Life of the Manor of 72 Bradenbamn in Norfolk, the Re- 5562, 3te-a.
mainder to Richard Read in 'Tail, the Reverfion to IWull.
Read in Pee. Rich. Read levied a Pine of his Remainder
to Juft. Windbam, and his Heirs, and before the engrofling
thereof (as oporrer) Julk. Windbam brought a Quid juris cla-
mar againft the Lady Grefbam, who pleaded, That Richard
Read the Conufor, at the Time of the Fine levied, had but
an Eftate in Tail in Remainder; and fhewed how ; and
demanded Judgment if fhe fhould be compelled to attorn ;
upon which the Plaintiff demurred. And although before
the Statutes of Fines of (¢) ¢ H. 7. & 32 H.8. it was a (4) (¢)4H.7.c.2¢.
good Plea, as appears 37 H. 6. 35 b. 2 F. 2. Ageyy. 2 F.3:H.8.c.36.
3.23. & 22 E. 3,18. yet it was adjudged, that now after (Ifgylm%gh ;'97'
the {aid Statutes which make the Fine (after the engroffing 4
and Proclamations pait) a Bar of the Eftate-Tail; although
the Quid juris clamat ought to be brought (¢) before the () s Co3.a.b,
Engroffing, and by Confequence, before the Eftate-Tail be Plowd. 431. b,
barred 5 and that zox conflar at the Time of the Quid juris § Co. €8-2.
clamar brought, that it fhall be 2 Fine at the Common Law,
or a Fine levied with Proclamations: Yet it was adjudged , .
that (he fhould (f) attorn. '{l)ggc_" Lit.
Sce,Reader, 19 F.3. 7. 2. 20. 1f an Alienationbe madein(g) () Co. Lit.
Mortmains and 31 E. 5. AucicorDenmefin16.1f2 Fine belevied 318 . 1 Rol,
pf a Reverfion of Land in (/) Ancient Demelr, 56 H. 6. 24. ?5)7'(;0_ Lie
2l 190318 a
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(s Co. Lit. pl 19. If an (2) Infant levies a Fine, 45 E. 3. 6. if 2 Fine

Co. Lit. 356, a.
C. El. 6o3.
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be levied of a Reverfion of Land held 22 (%) Capize without
Licence 3 or, as in our Cafe, if Tenant in Tail of 2 Rever.
fion or Remainder, levies a Fine thereof, in all thefe Cafes,
and other like, the Tenant was not compellable to attorn,
becaufe the Eftate which paffed by the Fine was not lawful,
but either prohibited by the Common Law, or by fome Sta-
tute, and for the greater Part was voidable: But now the
Statutes have made a Fine levied by Tenant in Tail to be
lawful, and after the Engroffing thereof, and Proclamations
paft, hath made the Eftate, which pafles by the Fine, una-
voidable: And in the faid Cafe two Points were refolved
for good Law.

1. That every Fine levied fhould be intended to be levied
with Proclamations according to the faid Statutes, for it is
moft beneficial for the Conufee 5 and all Fines being the ge-
neral Affurance of the Land, are levied accordingly.

2. That the Statutes which make the Fine, after the En.
groffing thereof, and Proclamations paft, a Bar to the Eftate
Tail, gives all Things incident thereto ;5 and in as much as
the Conufee cannot have a Quid juris clamat after the En-
groffing, from thence it follows, that he fhall have it before :
And now the Statutes have altered the Reafon of the Com-
mon Law, and given greater Force and Strength to a Fine
than it had before. For the Reafon of the Common Law
was, That the particular Tenant fhould never be compelled
to attorn to an unlawful, tortious, or voidable Grant; which
Judgment, in the Cafe of Juftice Windbam, wasaffirmed for
good Law by all the Judges in this Cafe. So it was refol-
ved by all the Judges of Exgland, and Barons of the Ex-
chequer, for the one Caufc or for the other, that the
Eftate which paffed by the Fine, as to the Eftate-Tail,
wa's:,r not abfolutely determined by the Death of the Tenant
in Tail.

2. It was refolved by all the Juftices and Barons of the
Exchequer nullo contradicente, that although by the Death of
Tenant in Tail, a Right of Eftate-Tail did defcend to the
Iffue, in as much as he died before all the Proclamations were
paft; yet when the Proclamations pafs without any Claim
made by the Iffue in Tail on the Land, this Right which
defcended to him is barred by the Statutes of 4 H. 5. & 32
H. 8. For altho’ the Fine without the Proclamations, not
the Proclamations without the Fine cannot Bar an Eftate
T'ail 5 and altho’ after the Fine levied, and before all the Pro-
clamations be paft, a Right is defcended to the Iffue in Thail
per formam doni, which is paramount the Fine,and there isno

Fine with Proclamations levied after the Death of Tena%t xln
[ail,.

s
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Tail, to bar this Right fo defcended to the Ilue in Taily
yet forafmuch as it is provided by the Statute of 32 H. 8.
“ That all Fines levied with Proclamations of any Lands,
“ Tenements, or Hereditaments intailed to the Perfon fo
“ levying the fame, or to any of his Anceftors in Poffeffion,
¢ Reverfion, Remainder, or in Ufe, fhall be immediately
¢ after the Fine levied, ingrofled, and Proclamations made,
¢ adjudged a fufficient Bar againft the faid Perfons and their
“ Heirs, claiming the fame only by Force of any fuch En-
¢ tail :” And the Iflue in Tail, in this Cafe, claims as Heir
by Force of the faid Eftate-Thail ; therefore by the exprefs
Letter of the faid A& he is barred: With this agrees the
Judgment in Sweith and Stapleron’s Cafe, Plow. Com. 430.
3. It was refolved by Popham and Anderfon Ch. Juflices,
.and all the other Juftices and Barons of the Exchequer but
three, that in this Cafe the Iffue in Tail being Heir and
Privy, could not by any Claim that he could make fave the
Right of the (#) Eftate-Tail which defzended to him; but (2) 1Co.96. b,
that after the Proclamations are paft, the Eftate-Tail hould 280k Rep-342.
be barred by the Statutes of 4 H. 7. & 32 H. 8. notwith-
flanding any Claim that could be made by him; For it is
enated by the Statutes of 4 H. 7. That every Fine jafer the
engroffing of it, and Proclamations had and inade, fballbe a
final End, and couclude as well Privies as Strangers: And
if no Saving or Exception had been after in the A&, the
Right of all, as well Strangers as Privies, had been bound
and barred by this A&. And therewith agrees the Opinion
of five Juftices, (0) 19 H. 8. 2. ftil. Fitz-Fames, Brudnel, (6) 19H.6.b.
Firzherbert, Brook, and Moor. Then if all the Exceptions g;c?‘gf]{:’f’ ;
and Savings in the A& do extend to Strangers to the Fine, Dyer 3. pl. 3.
and not to Parties or Privies, from thence it will follow, that Mo.251. 9. Co.
the Heir, or other Privy, cannot by any Claim avoid the '°%*
Fine of his Anceftor. The firft Exception as to Feme Co-
verts, £&5¢. doth not extend to this Cafe : The fecond Saving by
exprefs Words extends only to Strangers: The third Saving
extends alfo to Strangers who are not Parties or Privies to the
Fine; for the Words are, And alfo faving to all other Per-
Jous all fuch Attion, Right, &c. as firft fball grow, remain,
defeend, or come after the faid Fine ingroffed, &c.by Force of
any Gift in Tuil, &c. fo that it appears by thefe Words, (fz-
ving to all other Perfons, &e.) that he, who fhall take Benefit
of this Saving, ought to be auother Perfon, and not Party
or Privy to the Fine: And therewith agrees the Opinion
of the faid five Jufticesin (¢) 19 H.8. But if Tenant in () 19H.6.b.
Tail makesa Feoffment, and the Feoffee levies a Fine with Moor 301.
(@) Pro-

"~
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(4) Proclamations, the Iffue in Tail after the Death of his
Father, as it is there held, fhall have five Years within thig
third Saving, for he is the firft to whom the Right doth
accrue and defcend after the Fine levied. But if Tenant in
Tail be (5) diffeifed, and the Diffeifor levies a Fine with
Proclamations, and five Years pafs, and afterwards Tenant
in Tail dies, there the Iffue in Tail is barred, as it is there
alfo held : For there after the Fine levied, the Tenant. in
Tail himfelf had Right, {o that the Iffue in Tail was not
the firft to whom the Right did accrue and defcend after the
Fine levied, but after the Feoffment in Fee he himfelf
bad not any Right: And with this Diverfity agrees the
Opinion in Stowel’s Cafe in Plowden’s Commentaries; but in
none of thofe Cafes the Iffuc was Privy, but a Stranger to
him who levied the Fine. Alfo the Stat. of 32 H. 8. which
is but an Explanation and Interpretation of the A& of 4 H. 7,
(as appears by the Preamble thereof) expounds the faid A&
in fuch Manner, that is to fay, * That all Fines levied with
¢ Proclamacdons according to the Stat. of 4 H. 7. of any
“ Lands, &ec. in any wife entailed to the Perfon fo levying
“ the fame Fine, or to any of his Anceftors, fhall be imme-
¢ diately after the fame Fine 1&¥ied, ingrofled, and Procla-
“ mation made, adjudged a fufficient Bar, €¢. And in all
this A& there is no Saving for the Ifflue in Tail. Ergo, after
the Proclamations paft, by the exprefs Provifion of this Stat.
the Iffue in Tail is barred, and no Power is left him to make
Claim, for the Intent of the Ac was (asappears by the Pre-
amble) to bar him by the Fine; and therefore it was never
intended to fave his Right: Dut againft this it was objed
ed, that altho’ the Letter of the faid Aés, and chiefly ot the
A& of 32 H. 8. were againft the Iffue in Tail in this Cafey
yet he might make his Claim by the Equity and Intent and
Meaning of the faid Aéts; for otherwife to what Purpofg
fhould the Proclamations be made, unlefs thofe who had
lawful A&ion, Entry, or Claim, might purfue it; for Prot

.<lamations are made to this Exd and Purpofe, and the ma-

‘king of them with fuch Solemnity as they are made would -

be utterly vain, if the Iffue in Tail after the Death of his
Father might not purfue his Alion, Entry, or Claim be-
fore all the Proclamations incur 3 For the A& of 32 H. 8.
doth not bar any Stranger, but him who levies the Fine,
and the Iffue of his Body. And therefore if the Iffue after
the Death of his Father cannot purfue his A&ion; Entry, or
Claim, before the Proclamatiens incur, the Proclamations -
on fuch fine will be utterly idlé and vain. :
To which it was anfwered, That the A& of 52 H. 8. being
an A& which explains and expounds the A& of 4 H. 7. as
%o the Fine by the Tenant in Tail, fhould not be taken by any
4 _ firained
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flrained Conftrultion againft the Letter, for theh it would
be requifite to have another new A&t to make an Expla-
nation and Expofition on the Explanation and Expofition
which was made by the former A&, and fo in infinttum.
2. It appears by the Stat. of 4 H. 7. the laft Claule, that
every Perfon hath Liberty to purfue a Fine according to the
faid A&, ftil. with Proclamations in four feveral Terms
after the Fine engroffed, or without Proclamations, for fo
was the Ufe (4) before the faid A¢t; and therefore the A&t (4) Co. Lic.
of (b) 32 H.8. which explains the faid A& of 4 H.7. of jn¥%, o
Neceffity doth prefcribe that Proclamations thall be made (4) 10Coso. 2,
according to the A& of 4 H. 5. to diftinguith it from a Pinz ll{mﬂ- 224.
at the Common Law, which was not a Bar to the Eftate } [oor 6222+
in Tail, and not to enable the Iffue to make a Claim. For, Moor 1'15,;46,
as it hath been faid, it would be againft the Intention of I And. 4.
the A& expreffed in the Preamble, and againft the exprefs %"1,“,8,1 ~8§£ .
Purview of the Body of the A& ; fo that it was material 372.2. 1 Bulit,
that the Fine fhould be levied with Proclamations, other- 33: Goldsb.11,
wife it would not be levied according to the Statute of ?i‘oﬁ';‘é a
4 H. % which was interpreted and expounded by the faid - Co. 32.2.b,
A& of 32 H. 8. 9 Co. 140. b.
3. It would be greatly inconvenient, that when Tenant in ' Co.75.a.
Tail levies a Fine of a Reverfion or Remainder, &c. cx- -
pettant on an Eftate for Life, or on a Bargain and Sale on
a valuable Confideration, or for the Advancement of his
Children, or for the Payment of his Debts, &¢. and dies
before Proclamations pals’d, that all this fhould be avoided
by the Claim of the Heir in Tail, when the Conufee could
not have better Affurance, either by common Recovery (in
as much as he was not Tenant to the Precipe) or otherwife.
4. It is prov’d by divers Judgments and Refolutions given
before this Time, that the Iflue in Tail in fuch Cafe fhall
not make Claim to fave the Eftate-tail, but that after Pro-
clamations had, it fhall be barred, Pafch. 28 Eliz, Roz. 13,
Edward Lotrd (¢) Zouch brought a Formedon in the De- (c) Moor 250,
feender of the Moiety of a Manor, £¢. againft Bampfield, | ﬁzd- 165,
who pleaded in Bar, that 7obn, Great Grandfather ot the , Jon‘;';'g? is.
Demandant, levied a Fine fur conufans de droit come ceo, 8. Goldsb. 107.
with Proclamations of the faid Moiety, Pafeh. 30 H. 8. Jinch 43.
which was by the fame Fine granted and rendred to the faid sa?,"g?_g'
Fobn and his Heirs, whofe Eftate the Tenant had ; the De- 2 Leon, 36.
- mandant replied, and faid, That at the Time of the Fine }JL“’“' 2t
levied, and at all Times after (and fhew’d how) the faid Ng;e’_;?;.
Rich. Bampfield now Tenant, was feifed of the Land in De- Cr.EL 610,
mand in his Demefne as of Fee : And on folemn Argument
it was agreed by Anderfon, Periam, Windbam and Rbodes
Jultices, That the Demandant being Heir in Tail againft fuch
Fine levied by his Anceftor, whofe Heir he is, was etopped to
aver his Seifin and Continuance thereof in a Stranger at the
Time of the faid Fine levied ; nor to aver, Duod partes finis

#ibil habuer'; Andin the fame Cale the Juftices did confider,
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if before the Statutes of 4 H. . & 32 H. 8. fuch Averrients
were allowable in Law. And it feems by the better Opiniofi
of the Books, that before the Stat. of 4 H.9. €5 32 H. 8. that
the Iffue in Tail was not admitted to fuch Averments againft
a Fine levied by his Anceftor. And this appears by the Stat.
of (2) 27 E. 1. cap. 1. de Finibus levaris; which recites,
Luod per aliguod tempus preteritum, &c. partes finium, &
earum parvtinin heredes, (contraleges 8 confuerndines Regni
noftri antiquius vfitar’) fuper bujufinodi finibus adnullandis
& evacuandis, admittebantur proponere quod ante finem
levatum & tempore levationis ejufdem, € poftea petentes
Jew querentes, aur coruwt anteceffores de teneimentis in fini-
bus content’, aut de aliqua parte earundem femper fuer’
Jeifiti, & fic fines bujufmod: rite levatos per Furar’ patrig -
Sfalfe, fubordinate, § maliciofe procurat’ multotiens evacua-
bant € adnibilabant, & bec minus jufte : Staruimus quod
difte exceptiones, feu refponfiones, vel inguifitiones patrie
Super bujufincdi exceptionibus fen refponfionibus, nullo modo
contra bujufinodi reccgnitiones &5 fines de cerero admittan-
tur. But againft this, three Exceptions were made.

1. That it is provided by the Stat. de Donzs Conditiona-
libus, quod (as to the Iflue in Tail) finis ipfo jure [t nullus.

2. That the {aid A& of 29 E. 1. doth not extend to Heirs
in Tail, but only to Heirs in Fee-fimple, as dicizur arguendo
in 8 H.4. 7. for the Iffues in Tail are not bound by Fines, of
any other Record which enures by way of Eftoppel or Con-
clufion.

3. The faid A& of 2y E. 1. fpeaks de finibus rite levatis,
and 2 Fine is not {aid 7:ze levarus, when there wants Seifin
in the one Part or the other, fo that parres finis nibil ba-
buerunt 5 and fo hath the faid Aét by the Judges in ancient
Times been interpreted, as appears by the Book in 46 E.

{2) 2 toft. $17. 3. 14. (b) pL 20. where in a (¢c) Formedon in the Defeender

1 Jones 448.
(c) 1Leon. 78.
Poftea §9. a.
(dj Br.Fines
levies 74.
Poftea 89. b.

() Sav. 83.
Yoftea 1. b.

the Tenant pleaded a Fine with Warranty in Bar, the De-
mandant replied, quod partes finis nibil habuerunt. And
(4) 13 Af 8. it is faid, that it hath been adjudged a good
Plea for the Ifflue in Tail againft a2 Fine on Grant and
Render of his Father, to alledge the Continuance in his
Father, and that he died feifed, and that he entred as Son
and Heir. And Br. tir. Fines 109. a (¢) Fine levied with
Proclamation by Tenant in Tail may be avoided by the Iffue,
[Z partes finis nibil babuerunt, for the Statute is intended
de finibus rite levatis 5 and therefore the Iffue in Tail may
plead quod partes finis nibil babuerunt, for then it is but

(f) Poftea8s.t-a Fine by Conclufion between the Parties: And in (f)

13 E. 3. Replicat. 62. and 19 E.3. 53. fome held that 2
Fine is not vite levatus, when partes finis nibil babuerunt,
for Seifin in one of the Parties is of the Effence of a Fine
rightfully levied.

4 As



Part IIl.  The Cafe of Fines. 89

As to the firft Objefion, it was anfwer’d, That the Stdt
de Donis Conditionalibus wasmade 13 E. 1. and the Stat. de
Finibus was made =9 E. 1. in which the Iffue in Tail is not
excepted. FE7go, he fhall be bound by the latter A&, and
therewith agrees a good Opinionin 8 H.4. 3, 8.

As to (#) the 2d Objett. altho’ the Iflue in Tail was not (4)Cr Car 24,
barred by any Fine by his Anceftor before the Stdt. of 4H.7. s l(’:‘)"es
yet,as it hath been faid, he was oufted to aver in fuch Cafe; #' 5 2 > 51'.‘*"
guod partes finis nibil babuerunt, and being Privy and Heir
to him who levied the Fine, was by the Stat. of 27.F. 1. eftop-
ped and concluded to annihilate the Fine of his Ancefior by
fuch Plea s and altho’ it is provided by the Stat. d¢ Donzs
Conditionalibus, Quod finis 1pfo jure fit zullus, that is to fay,
to bar the Right of the Iflue in Tail, yet itis an Effoppel to
him to fay,Quod partes finis nibil habuerunt. And therefore
the Cafe is remarkable in 33 E. 3. Effop. 280.() where the () 1 Leon.33.
Cafe in Effeét was ; Grandfather, Father and Son, the Son
brought a Formedon of a Gift (in Tail) made to the Grand-
father, the Tenant vouched to Warranty one 7. as Coufin
and Heir of F. within Age, and prayed that the Parol might
demur ; the Demandant faid, that the Vouchee nor any of
his Anceftors, &c. were feifed after the Seifin of his Grand-
father, of which Seifin,€5¢. The Tenant faid, that the Grand-
father of the Demandantlevied a Fine of the faid Tenements
in Demand to .E. and demanded Judgm. if againft the Fine
levied by hisGrandfather whofe Heir he is,he fhould to fuch
Averment be receiv’d : The Demandant {aid that the Stat. Q. reftrain’d.
J- De donis conditionalibus, voided the Fine levied by the
Anceftor in Tail; and yet by Judgment of rhe Court he was
oufted of the faid Averm. for there it isfaid that tho’ the
Stat. voided the Fine as to bar the Heir in Tail of Aétion ;
neverthelefs the Fine remain’d in Force to reftrain the Heir
in tail from averring a thing contrary to the Fine, as well as
the Heir in Fee-fimple; and therewith agrees 22 E. 3. 17,
and (¢) 35 H. 6.18.4. b. by Yelverton and others. (¢) Fitz. Eftop-

As to the third Objettion, a Fine may be faid rire le-pel 3.
vatus, altho’ partes finis nibil babuer’, for rite levar isJr Fincss:
as much as to fay within the Intention of the faid A&, as =~
duly levied, that is to fay, in due Form of Law : For the
fame A& doth ouft the Parties of fuch Averment, and
therefore #ire levarns ought to be fo expounded ; and a
Fine may be faid levied in due Form of Law, altho’it be a
Fine merely by Conclufion: And as to the faid Cale in
(4)46 E. 5. it ought to be intended of a Fine levied by a (4) 45 Ed. 3.
collateral Anceftor, from whom the Demandant did not !4.b. Anteai8.
claim the Land, and then the Averment is good, for heres ™ ! Leon 78
dicitur ab bereditate, vide 19 H. 8. 6. b. by Inglefield and
others; and 38 £.35.10. 36 H.6. Piew 30. And in the faid
A&t isfaid carurm partium beredes,which is to be intende?_

o
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of fuch ‘an Heir as claims the Inheritance from the Anceftor
who levied the Fine: As if in a Formedon of a Gift madeto
the Demandant’s Father, the Tenant pizads the Fine of the
Demandant’s Grandfather with Warranty, &¢, the Deman-
dant may plead, %}md partes finis nibil babuerunt, but that
fuch a one was feifed and g.ve to his Father in Tail: Soin
an Affife, if the Fine of the Demandant’s Father be pleaded
whofe Heir he is, itis a good Plea to fay, Quod partes finis
 1ihil babuernnt, but that he himfelf was feifed atthe Time,
() Antea 892 §9¢, and. therewith agrees () 33 H. 6. 18. (£) 13 Af]. 8. (c)
gf))ﬁg‘;:i% g‘ 13 F. 3. Replic.62. 22 E. 3. 17. (4) 17 E. 3. 53. And asto
(/) Antca 83.b. the faid Book in 13 A 8. ir:-was affirmed for good Law ;
17Ed. 1. 53.  for there is a Difference when Tenant in Tail levies a Fine
Jur conufans de droit come ceo, £&¢.and when he accepts fuch
a Fine, and makes a Grant and Render, for againft a Fine le-
vied by Tenant in Tail fur conufans de droit come ceo, &5¢.
his Heir cannot aver Continuance, §5¢. in his Anceflor, for
that would be contrary to the Fine, which is refirained by
the Stat. de Finibus, as Fairfax, Littleton, and Brian held
“in1z F.4.15.4. 8H.4.8,8 9. And fo Shard faid in the
fame Book of 13 4/ 8. But.when Tenant in Tail accepts a
(e)Tlowd. 437. Fine, and (¢) grants and renders the Land by the {fame Fine,
b (which is but Executory) there, if no Execution be fned in
! the Life of the Tenant in Tail, his Iflue may aver Conti-
nuance of Pofleflion, ¢9c. in his Pather, for that weil flands
with the Fine, for the Acceptance of the Fine fur coiufzus
de droit come ceo, &c. which prefuppofeth a Gitt precedent,
doth not alter the Eftate, and the Grant and Render, un-
til it be executed, doth not deveft any Eftate out of the Te-
nant in Tail, and by Confequence, he continues Tenant in
Tail; and therewith agree 41 E. 3. 14. 42 E. 5.9. 8 A4[f. 33.
ﬁo”iSBY’S Cafe 11 H, 4.85. a. And igo and according to this Difference was
Eiip % 4Reg it adjudged M 3¢5 4 Fliz. in the Com. Pleas, Rot. 1483
(f) Benl in Conishy's Cale, where the principal Cafe was fuch ;(f) Pal-
II;(.CJ}Z~'°A'}];‘I§' mer and Mary his Wife feifed for the Life ¢t the Wife as in
15 Uyer213, ber Right, the Remainder to Blizaberh Couisly inTail, the
pl. a1, 1 And. Remainder to the faid Elizabeth in Fee 5 Palnrer and Mary
6. pl. 11 his Wife levied a Fine fur conufains de droit come ceo, $5¢. to
the faid Elizaberh with Proclamations, who granted and
rendred a Rent of 27 L. 10 5. to the Conufors, for the Term
of their Lives, with Claufe of Diftrefs; and afterwards E~
lizaberh died, and the Land defcended to Hoary Comishy,
her Son and Heir in T'ail, who leafed the Land to one Par-
ker for Years; and afterwards Mary died; Palmer di-
ftrained for the Rent, and he brought a Replevin: And

in that Cafe two Points were refolv'd and adjudg’d.
1. That againft fuch Fine accepted by Tenant in Tail,
the 1ffue might aver Continuance of Scifin by Force of’fh%
2l
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Tail, and the Iffue in Tail is not eftopped by the Admie-

tance and Acceptance of his Anceftor. /
2. That the Grant and Render of the Rent was not within

the Statute of 4 H. 7. or 32 H. 8. becaufe the Fine was not

levied of the Land () itfelf, which was entailed but of a ., pj 5o

Rent newly created out of the Land : But in the faid Cafe a.b. Car. Jac.

of the Lord Zouch, it was refolv'd by all the Judges of the 699, 700.

Com. Pleas, that the Statutes of 4 H. 7. and 32 H. 8. extend-, [ev. 36,

ed to Fines levied by Conclufion, and fhould bind the (2)(4) Cr Eliz.

Eftate-Tail, altho’ partes finis nibil babuerunt ;5 As if Ten, 0! 1 Joves

in Tail makes a Feoffment in Fee, or be (¢) diffeifed, andg‘z)' Plowd. 434

afterwards levies a Fine with Proclamations to a Stranger,itb.

fhall bind the Eftate-Tail,and the Iffues in Tail are barred

for ever. And it is to be obferv’d, that the Stat. of 52 H. 8.

faith, All Fines levied of any Lands, Tencments, or Heredi-

taments, in any wife cntailed to the Perfon fo levying the

Jume, or to any of his Anceftors, &c. and the Land'is en-

tailed to the Perfon who levied the Fine, altho’ he was

not feifed thereof at the Time. And in the Statute of

4 H.7. (which is expounded by the At of 32 H.8.) is 2

Saving to every Perfon or Perfons not Party or Privy 1o

the fn1d Fine, their Exception, quod partes finis nibil babue-

runt 5 and the Iffue in Tail is Privy, for he claims as Heir

and by Defcent 5 Ergo, he fhould not have fuch (4) Averm. () 1 Jones 1.

And afterwards, ftil. M. 29 & 30 El Judgm. was given ac- Archer’s Cale

cordingly, f¢7/. that the Demandant fhould be barred ; which 2

Cafe I have reportedmore at large, becaufe it is remarkable,

and the firft Judgment which was given in the faid Point Note.

on the faid Statutes. And it was faid, that the faid Judg-

ment did rule the Point now in Debate, for thereby it ap-

ears, If Tenant in Tail be diffeifed, and levies a Fine and

ies before all the Proclamations are paft, altho’ the Iffue
enters into the Land, yet after the Proclamartions are made
he fhall be barred, for he cangot {ay, quod partes finis nikif
babuerynt : And it was faid, if in Cafe when Tenant in Tail
hath nothing at the Time of the Fine levied, that the Iffue
fhall be barred by the faid Statutes; 4 forziori, when Tenant
in Tail at theTime of the Fine levied is feifed of an Eftate-

Tail (be it in Pofleflion, Reverfion or Remainder) which
may in Truth (and not by Conclufion only) pafs by the faid I{Q}f (23';'8'“‘:'
Fine, the Iffue fhall be barred by the faid Statutes. 1 Jones 35,33 ”

f Alfo 7 an. 20 El. in the Cafe of one (e) Archer, in the 39, 40,81 Cr.

- Com. Pleas, it was refolv’d by Sir Fames Dyer, Manwood, g2 435 Ro.
Mounfon and Mead, that where Lands were given to the Wi?,'cyﬁ}o_

" Grandfather and his Wife in fpecial Tail, the Grandfather (f) 10 Co.s0a.
died, the Father difleifed the Grandmother, and levied a - ng 435
Fine with Proclamations ; the Grandmother died, the Fa- ;' ¢q. Ifﬁ a.

ther died, that the Son (f') was barred ;and yet the Father Cr EL 122,610:

+ at theTime of the Fine levied had but aPoffibility(the Grand- S?L’; 2273;1 333

}moth. living) to the Eftate-Tail. Yet the Judges did expourﬁc‘i Moor 252,

2 tne
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the Stat. of 32 H. 8. (being an A& of Explanat.) according
to the Letter, (Cil. that foralmuch as the Land was entailed
to his ‘Anceflor, altho’ his Anceftor was alive; fo that no
Eftate or Right was defcended to him which he could pafs or
extinguifh; yet becaufe the Stat. faith, intailed to the Perfon

(#) Antea, fol. J0 levying or_to any of bis Anceftors in the (2) Disjuniive, it

§ia

{6Mo.146,147.
Anreasi.a.61.
a 1 Jones 34.
Hob, 258, 353.
Cr. Gar. 4375,

Purflow’sCafe,
Mich. 27 & 24
Reg. Eliz.

() 1 Jonesiys.
{#) Cr. El362.

{¢) Anrea 88. 2.
Co. Lit. 262. a.

(£) Cr.EL 58.

was held that the Fine with Proclamat. did bar the Right,
which after the Fine fhould defcend to him, not only as to
himfelf, but as to all the Heirs in Tail; pari ratione it was
faid that in the Cafe in Queftion, forafmuch as it is pros
vided, That after the Proclamations pafs’d, the Eftate-Tail
fhall be barred without any Saving for the Iffue; the Iffue
fhould be barred notwith{tanding any Claim by him,accord-
ing to the Letter and Purview of the faid A&t And on thefe
two Cafes of the Lord Zouch and Arkcer, it follows, That if
the (%) Grandfather be Tenant in Tail, and the Pather in
his Life having nothing in the Land, levies a Fine with
Ploclamations, and afterwards the Grandfather dies, and af-
terwards the Fathér dies; That this Fine fhall bind the
Son, whichy as was faid, was a ftronger Cafe than the Cale
now in Queftion. , :

In Mich. 23 & 24 Eliz. in the Com. Pleas, the Cale was
fuch ; Sir George Biunt was Tenant in Tail of divers Manors
in the Counties of Salop and Stafford, and had lflue a
Paughter, who was married to one Purflowe: And after-
wards in Eafler and Trin. Term, 23 El. Sir George levied a
Fine of the faid Manors t) one Lacon of Worcefterfbire, and
died in Auguft following. Purflowe and his Wife brought
a Formedon, and pending the Plea Proclamations paffed ; it
was agreed by the whole Court, that the Tenant (¢) fhould
plead the Fine and (#) Proclamations which pafled pending
the Writ,and bar the Demandant; and yet in the faid Cafe
a Right of Intail defcended to the Wife of Purflowe, and
prefently they fued their Foxmedon i1z le Deftender, whia’l
was all they could do ; for the Fine is the Conveyance which
pafles the Eftate, and the Proclamations are but a fhort Res -
petition of the Fine, and are by the Stat. of 32 H. 8. only
added (as hath been faid) to declare that it is a Fine levied
according to the Stat. of 3 H, 7. which bars the Eftate-Thail,
and not a Fine at the /6¢) Com. Law : Ex boo four Thingsarg
to be obfervid :

1. That tho after the Fine levied, a Right of Intail defcend-
ed to the Wife of Purflowe, yet after the Proclamat. paft,the
Right which defcended is barred by Force of the (f) Fine.

2. That altho’ a Formedon be brought and purfued, yet
when after the Proclamations pafs, the Fine is a Bar; and
what Reafon fhould there be that the Iffue thould he more
barred of his Right which defcends to him, and of his right-
ful Action, which he hath purfued for the Recovery of his

‘ ‘Right,
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Right, than the Iffue fhould be barred in the Cafe in Quef-

tion, after the Proclamations pafs’d, notwithftanding his
Entry or Claim 2 pais. '
3. That when Tenant in Tail levies a Fine and dies be-
fore Proclamations, the Iflue in Tail is not within any of the
Savings of 4 H. 5. for if he fhould be, then the bringing of
his Formedon before all are paffed, and the purfuing of it
would avoid the Bar which the Statute would make after the
Proclamations paft. :
4. That in fuch Cafe the Proclamations ferve to no Pur-
pofe, but only to diﬂinguifh that it is a Fine levied accord-
“ing to the Statute of 4 H. 7. For altho’ the Iflue, having No-
tice by the Proclamations, brings his Formedon accordingly,
yet it fhall not avail him. :
Trin. 4. Eliz, a Cafe was in the Com. Pleas, (as Benlow
Serj.at Law reports) to this Effeét; (4) Tenant in Tail dif- (4) 1 And. 43.
continues in Fee, and diffeifes the Difcontinuee, and leviesa /3 ??R‘A"V
Fine fur conufans de. droit ccone ceo, with Proclamations to a N, penl. 12;_7'
Stranger, and takes an Eftate by Render in the fame Fine ;p. 156.O. Benl.
and the Difcontinuee, before all the Proclamations paft, en- l?’,:hlcr{nE[keﬁg'
ters, and claims the Land, and voids the Eftate which paf-,y6.h. Ow. 75.
fed by the Fine, and afterwards Proclamations pafled, Te-Moor 5.
nant in Tail continues his Poffeflion and dies feifed within ' Brownl. 139
the Year after the Entry and Claim ; the Queftion was, if
the Heir in Tail be (%) remitted, or if the Entry of the(6) Moor 115,
Difcontinuee were lawful2 And the unanimous Opinion of
the Juftices was, That the Heir in Tail was not remitted,
but that he was barred by the Stat. of 32 H. 8, altho’ the Eftate
which pafled by the Fine was utterly avoided before the Pro-
clamations paffed. By which it appears, that altho’the Eftate
which Pafles by the Fine be utterlydefeated before the Procl
zet when afterward the Proclam. pafs, the Eftate-Thail fhall be
arred. And fo the Doubt which was conceived in the K.’s
Bench, M.38 & 39 Eliz. in an Ejfeftione firms, between (€)(c) Poph. 61.
Harvy Pl and Facy Def. on a Demife made by Robers Bree,» Anderf, 109,
Efq; of Land in Nertbpedderton, where the fame Point was in
Queftion, and not adjudged 5 (for the faid Robert Brezand
Arthur Acclam, B{q; who was the Def, Leflor did agree, and
Bret, who claimed by the Fine, had good Part of the In-
heritance) was well refolved.
5. It was refolv’d That altho’ the Iffug in Tail be beyond
the Sea, yet forafmuch ashe is Privy, and out of all the Sa-
vings of the Stat, of 4 H. . he is bound, altho’he be beyond
the Sea, inthe fame Manner as if the Iffue in Tail was with-
in Age, or under Coverture, or Non couzpos mentis, or in
Prifon; and this was agreed by all the Juftices nuilo
contradicente. FEx hoc fequitur, that the Entry or Claim
of the Iffue in Tail, before all the Proclamations are paft,
}s not material ; for if the Entry or Claim of the Iffue
1
a



{#) Ant. 88. b.
Sav. 88,

T be Cafe of FiNEs. Part II1,

in Tail would be of any PForce, then it would be hard to
bind them for Want of Claim, who have not Power or In-
telligence to make an Entry or Claim, and their Non-claim
was not prejudicial to them by the Rule and Reafon of
the Common Law. And if the Infancy, Coverture, Nox
Jane memorie, or Imprifonment of the Heir in Tail, in fuch
Cafe fhould give him Power to avoid the Fine, in that Cafe
no Man would be affured of Lands conveyed to him by Fine,
Note, Reader, There was never any Judgment or Refolu-
tion of any Court againft the third Point refolved in this
Cafe 5 but’ the Opinjon of Counfellots arguendo in Swith
and Stapleton’s Cale, Plow. Comme. 450. And the Opinion
of Brook, tit. Affurance 6. and Fines 109. (4) But thofe Opi-
nions are not only contrary to the faid Judgments and Re-
folutions of the Courts aforefaid, but would introduce great
Inconvenience in weakening of the general Affurance of
Lands: And obferve well all thefe Points now refolv’d, and
the faid former Judgments and Refolutions cited in this
Cafe; for as I conceive they are grounded on profound and
pregnant Reafon, tending to the Repofe and Quiet of infi-
nite Inheritances. ' :

The



The Order of the Cafes in this third

Book: Shewing in what Court they were
tranfaéted, when Recorded, and in what Fo-
lio of this Book they refpectively begin.

I4

Page
1 The l\{garquefs of Winchefler’s Zrinir. 25 Fliz. in Banco Regis. gr
Cale.
2 Cuppledike’s Cale Pafeh. 44 El. in the Courtof Wards s
3 Heydon’s Cafe Pafthe 26 Eliz.in Scaccario 1
4 Dowty’s Cale Trinitat. 26 Eliz. in Scaccario 9
5 Sir William Harbert’s Cafe  Mich.26 & 27 Eliz. in Scaccar. 11
6 Borafton’s Cafe Hill. 29 Eliz. in Banco Reg. 19
7 Walker’s Cafe Hill. 29 Eliz. in Banco Reg. 22
8 Butler and Baker’s-Cafe Mich.33 & 34 El in Banco Reg. 25
9 Ratcliff’s Cafe. Hill, 34 Eliz. in Banco Reg. 37
10 Boyton’s Cafe Mich. 348 35 Elin Banco Reg. 47
11 Sir George Brown’s Cafe Hill. 36 ERz. in Com. Banco 52
12 Rigeway’s Cafe Pafthe 36 Eliz. in BancoReg. 52
13 Lincoln College’s Cafe Mich. 39 & 38 El. inCom. Banco 58
14 Pennant’s Cafe Trinit, 38 Eliz. in Banco Reg. 64
15 Weftby’s Cafe Mich. 39 8 40 El. inBgn.Reg. 71
16 Cafe of the Dean and Chapter Mick. 4085 41 Fliz. Reg. 73
of Norwich ®

17 Fermor’s Cafe Hill, 40 Eliz. in Cancell. 77
18 Twyne's Cale - Pafehe 44 Eliz. in Cam. flell. 80
19 'The Cafe of Fines. Pafche 44 Eliz, Regine. 84
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