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PREFACE.

(INCE the flourithing and
n. trading Parc of our Na-
.tion hath 1 this laft Cen-

tury fo much encreafed, by
Reafon whereof the Arc of con-
veying and drawing Deeds and
Inftruments hath been exceedingly
yoproved ; 1t is not to be won-
der’d that Conftruction of Co-
venants, and Actions, and Plea-
dings, relating to that Tide, bear
fo great a Figure in our Books of
Repotgs : If we reflet on the Va-
ricty of Affurances, Contracts,
Bargains, fpecial Leafes, Mortga-

ges and Affignments, Marriage-
| A 2 Articles
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Articles and Settlements, Deeds
of Truft, Charterpartics, and the
like ; to the regular Drawing and
apt Formmg whereof, proper Co-
venants are refpectively neceflary ;
we have good Reafon to con-
ceive, that a Treaufe of this Na-
ture may -be very ufeful and ac-
ceptable, it never having. been’
done before 1n fuch an entire
Manner, or with fuch exac&t Me-

thod

I have fer forth the true Na-
cure and diftin& NOthﬂ of Co-
venant, as where 1t 1s 2 ‘Condi-
tion and not a Covcnant and
e contra 5 and where it’s in Nature
of a Dcfcafamc where a Leafe
and not a Covenant and where
a Covenant amounts to a Leafe:
What Words will make a Cove-
nint 1n Law, and the Extent and
Operation thcrcof And where
a Rccntal fhall amount to a ‘Co-

venant
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venant or not: And where a Pro:
vifo founds in Covenant, or s
only a bare Condition.

I have alfo added feveral Rules,
for Conftructiens of Covenants
in reference to- the Forms of
Words and Sentences, together
with the feveral Sorts of Cove-
nants ; as Affirmative and Nega-
tive, Joint and Scveral, Real and
Perfonal, and Reciprocal Cove-
nants ; or where they are as a
Condition Precedent. 'And what
Covenants. fhall be faid to be di-
{tinét or not.

I have likewife treated of fpe-
cial and particular Covenants,
fuch as. to fave Harmlefs, feifed in
Fee, Authority to fell, dor. and
to make Payments, for quict En-
joyment, to permit or fuffer, to
free from Incumbrances, for fur-
ther Affurance, and the like s 1l-,

A 3 luftraced .
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laftrated with Varicty of Modern
Cafes, with the Manner of De-
claring and Pleading, rightly ap-
plied under each Title.

Ii- the nexe Place, I have creas
ted of Acions of Covenants ;
Where Debt or Covenant lies
at Ele¢tion ; who fhall have
the Action, and againft whom
it 15 properly to be broughe
of Joinder in A&ion, and
where the Action of Cove-
nant fhall be laid. I have alfo
largely treated of Covenants
brought by or againft Affig-
nees, and how and by what Co-
vehants they are bound, or not;
and what (hall be a good Bar 1n
Covenant 5 and what fhall be
fard a gdod Performance of Co-
venant, and the nice Plead-
ihgs theteon 5 amongft feveral
other Tules, Laftly, Of Bonds
of Performance, and the ac-

" curate
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curate Diverfity between A4
¢tions brought on Covenants
and Actions broughg on Bonds
of Performance of Covenants.

It 1s confefled, fome of the Ca-
fes are repcated, but that was
in fome Meafure unavoidable :
Firft, becaufe our latter Cafcs
arc more corre& than the for-
mer lke Cafes, and in fome,
the Matter herctofore taken to
be Law, is denied or altered ;
but chiefly for that many: Ca-
fes arc divided into feveral Bran-
ches or refolved Points, and fuch
refolved Points are as feveral
dittin& Cafes, which ought to
be xeferred under, the proper
Tides, ‘otherwife the Trcatlﬁ had
been xmperfc& '“

Ifs a fi ngular Advantage, for
the Underftanding of the Law, to -
gain a good, tho’ fecret, Method 5

Ag for
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#or in Law, as in all otherArts and
Sciences wifely handled, there 1s
a fecret Chain of Coherence, and
one Part depends upon another,
and facilitates the Conftruction of
the whole, otherwife they are bue

meer Rhapfodies, and confufed
Jumbles. - ‘

THE



THE

CONTENTS.

CHAP L

&{H E Nature of Covenant ; where it i
quafi 2 Defeafance, and not a Cove-
nant. Of a Covenant terminating in
it felf. Covenant in Nature of a Con-

. dition Precedent. Covenant and not Warranty,
Warranty and not Covenant. Covenamt and
not Cafe, Cafe and not Covenant. Covenant or
Debt at Eleition. Covenant and not an Ex-
ception. Covenant and a Grant alfo. Where
not @ Covenant nor a Condition, but & Declara-
tim Explanatory. Leafe or Rent, and not a
Covenant in feveral Cafes. Covenant and not
a Solvendum. Covenant and not Account.
From Page 1, to 12. '

CHAP IL

What Words will create an exprefs Covenant. or
not, [that the Leffee [hall repair,)if it be a Co-

. aenant. The Confiruction of the Words [Pro-
wided and .agreed,] where it % not a Covenant
on the Part of the Leffor, but a Qualification of
the Covenant of the Leffee. How and wbe;f”
sy as
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Wards of Agreement make a Covenant.  Where
by Words in the future Tenfe , i [omatimes
* founds in Covenant, and [ometimes in Contrall,
Dedi, demifi, concefli, Yielding and pay-
ing, &c. if [uch Words or Expre(fions amount to
a Covenant. Where and in what Cafes Re-
eital fpall amount to a Covenant or not. From

Page 12, to 19.
CHAP I

What Words amount to a Covenant and not to a
Condition, or to a Condition and not to a Cove-
nant. What Words amount to a Covenant and
wot to a Condition, and where to a Condition and
wot to a Covenant, in [everal good Cafes. Cove-
nant on the Part of the Leffor, and not a Con-
dition. What fball be a Covenant in a firff

deafe, and a Condition in a fecond Leafe,

Where a Provifo abridgeth a Cogenant.  [Pro-
wided,] where it amounts to a Condition or 2o a
Covenant, in Joveral excellent Cafes.  Where it
fhall be confirued a bave Covenant and no In-
tereff.. A Comdition, tho the Werds found in
Covemaws.  From Page 19, to 30.

CHAP IV,
What [hall be [aid an Agveement, and what A-

greement amounts to a Covenant. In Agree-
ments, where Earneft [lall be intended as Part of
the Sum, or not.  Agreement of the Leffee, and
Covenant of the Leffor.  PWhat Words of Cove-
nant or Agrapmens fboll amonnt to a Leafe, and
what fhall-bea Comenant only,  Agreement be-
Yweon Strangers wot to amannt to 4 Leafe. From
Page 30, to 56, '

CHAPD
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CHAP. V.

Of Covenants in Law, and whas Words crease the
fame, and the Operation and Effeit shereof.
| Demifit, vendidit, aflignavit, & tranftu-
lit,] how they do create a Covenant, and how
not. [Coneeflit.] A Covenant in Law ought
to be fixed on ap Eftate. Nb Covenant in Law
upon Fviction of Goods. If Affignee [hall have
& Writ of Govenant on the Words | Demife, and
Grant.] A Covesant in Law doth not extend
to make a Man do more than he can.  From

Page 36, to 41.
CHAP VL
Conftruttions.

VWhere and in swhat Cafes exprefs Covenant quali-
fes the gemeral, or what Affignee fhall bave
Attion on Covemant in Law. Exprels Co-
venant controuls an implied Covenant, and fo
a Warranty, and why. Where a remore Agree-
ment at the End of & Deed qualifies the former
Part. [ Any Thing to be dome by the Lefor. ]
If Newfeafance be an A& [Periculis & ¢a-
fualitibus Maris acceptis,] to whar ir ex-
tends, of mot. Covenant to vepair, extends to
Houfes after baik. Leafe of 4 Stock of Sheep,
und the old ones die, and wew are pus in vhe
Room, in whom the Property-s. Covenant to
leave in as good Plight, how conftrued. Diver-
Jity besween Enjoyment during the Tormny and
during the Teym of Twenty Years. #here an
Aét dowe, tho' aftersards diffolved ov veverfed
by Law, {aves the Performance of & Covenant.
Where a Covenant. extends further than the

Words.
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Words. Of a Declaration variant from the Co-
wenant. Where the Words [t (hall be Lawful
%0 carry away] transfer a Property. Covenant
20 mage a Leafe of all bss Land in Dale, and
be bath Copyhold Land there, how to be con-
frued. Covenant, if the Plaintiff marry. bis
Daughter, to pay bim 201, per Annum, and
. faith-not bow long; hew to be confirued. Di-
‘werfity between  Affirmative and Negative
-Words. The Confirution of this Claufe, [])
any Strife arife, to be [ubmitted to Arbitrators.
Diwerfity between Words in the Affrmative and
in the Negative, as toConftruction. Covenant in
@ Leafe, That the Leffee [hall make Eftates for
Life or Years 5 how to be confirued.  Of Con-
ferultions according to Intent. Covenant to leave
the Timber on the Land 5 how to be conftrued.
Covenant not to affign a Thing in Altion. Co-
wvenant, That be [hall not hurt nor moleft the
Covenantee ; to what it extends. To pay all
Taxes in Bifhops Leafes. In Covenant, one
fhall be [uppofed . to do what properly belongs to
~bimy in feveral Inffances. Where a Misfeafance
2o avoid ones own Grant may amount to 2 Breach
of Cowenant ; aliter, in Cafe of Non-feafance.
. When a Man 35 bound t0 do or permit a Thing,
he onght to do or permit all which depend for the
Performance. Covenants, how to be performed
-in convenient Time. Of Requeft to dperform.
L4t all Times,] how to be expounded. Con-
feruction of [everal Words, Sentences, and re-
Lative Clanfes, in Covenants. [ Being reafona-
Bly required.} [ Dauring the Term.% [ Daring
the Time.] [Payments.) [Ballaf.} [Suffer.]
- [ But thar.] [Then next following.] [Charges.]
- [ Extunc] [At all Times] [Month.] &c.
--From Page 41, to 62. !

"CHATP.
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CHAP VIL

The feveral Sorts of Covemants: Diverfity bea
tween Covenants Declaratory, and Covenants
‘Obligatory.  Diverfity between Covenants in an
Indenture, and i a Deed-Poll ;5 or who may be

© faid to be fuch Parties as to be charged with
them, or to take Advantage of them. Of Cove=
nants Disjunétive, and of Elettion. OF Cove-
nants Affirmative and Negative, with their Con-
ftructions. Diverfiry between a Negative Cove-
nant, which i only in Affirmance of an Affirmative
Covenant and & Negative, which # additional
to'an Afirmative. A Negative Covenant may
inwrap many Particulars. When a Niégative
Covenant [hall be [aid,to be performed. Of Cove-
nants Disjunitive. From Page 62, to 73.

CHAP VI

Of Mutual ind-Reciprocal Covenants. Where if's
not a.Condition Precedent, but a Recifrac'al Co-
wvenant ; for which, Remedy muft be by Aétion.

- Breachof one Covenant, where not 1o be pleaded
in Bar of another. Negative Covenant of the
one Part, and Affrmative Covenant of the other
Part ;if it beinConfideratione Performationis
inde, swhether the Affrmative Covenant onght to

. be performed, tho the Negative is broken. 1n smu-
tual Promifes, if the Defendant need to aver Pen
formance. Non performavit agreeamentum
fuum gener%,. withowt [hewing a particular
Breach, where good. On Breach of mutual
Covenants, each Party hath Remedy, illuftrated
in many good Cafes. Temant to have conve-
nient Timber for Reparations, by the Appoint-

; ment
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ment of the Bayliff. Comftruétion. 1 Lut.
Sir F. Talbot’s Csfe, ¥rom Page 73,
to 90.

CHAP IX

When Covenants hall be Jaid to be diffinét, or not.
[ Noswithftanding any AG or Thing by him done
20 the cowsrary;) 10 wher Covenant it [hall ex-
tend,  Whether the Words [ But that ] make a
& new Covenant or Magter, Diftintt Covenants,
one no Bar to the other- Covenant, that he s
feifed in Fee, &c. had Amhority vo [ell, &c.
Whether they are [feweral or diffinit.  Where a
loter Covemant reftrains a former. Ip what
Cafes e Covenant may be [aid t0 be new, and not
to dependupon a farmer. In d,z'gz'n&‘ Covenants,
ove mo Bor of the other. From Page 9o,
to 99.

CHAP X

Of Cowenants Foint or Several. Couenants Foint
and Several, and by what Words. Where a
ymt Tutereft -makes @ foint Covenant. Cowe-
want with them, Et quolibet eorum. Di-
werfity, where the Words [ Et  quolibet
eorm| wake the Cowenant [everal, or not.
Where 1oant Fords (hall-be taken [everally. Co-
venant for Three, jointly and feverally to pay ;
#f Attion be brought againft ome, andthe Breach
s, be did not pay, if it meed ro ke avverred, nor
any of rthe others paid ir. Vide Foinder in
HAélien. From 99, to 105.

CHAP
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CHAP XL

Covenants Perfonal , Real. Their refpedtive
Natures. Covenants Iskerent or Collateral.
What fbiall be accounted Real Covenants that run
with the Land, or foall affeld the Affets only.
On « Real Covenant, Remedy but by Four Ways.
Who fhall have Benefit of [uch Covenants as vun
swith the Land. Where the Heir fhall have the
Covenant, not the Execuror. Of what Cove-
nants the Alfignee fhall bave Benefit. Of what
Covenants Tewants by Statuse or Elegit (hall
bave Advantage. From Page 105, to
108. .

CHAP XIL

Covenants concerning Payment of Mongy. Gove-
nant to pay 10 s. when A. comes to his Houfe,
and 10s. at the Feaff of St. Michael zhe
Archangel, and the Feaft of St. Andrew thes
next following, how to be conftrued. Conftru~
Gion of Covenants for Payment of Monsy,
within 40 Days next -after a Ship [hall make
her firff Retorn and Arrival in a Vayage from
N. into the Port of Dartmouth, or to any
other Port ovhere fhe [hall wnlade her Goods,
wwhether the Money-foall be paid within4go Days
dfter the Arriwaly or after the unlading.of +he
Goods. To delirver, 8cc. on thé. 27th \Day of
Febr. wext, how to be conffrued. Of Hccepe
tance before the Day. Of Payment -amongff
- Merchants. Place of Payment. From Page
108, to 11T,

CHAP.
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CH AP XIIL

Several Special Covenants.  Covenant to- fave
harmlefs. - Covenant not broken by an unlawful
Diftrefls. Covenant to [ave barmlefs -of all
Things contained in an Indenture, if it (hall ex-
tend to Bonds of Covenants. GCovenant for quict
‘Enjoyment, and [aving harmlefs, if both muft
be anfwered,andthe Pleading in fuch Cafe. Where
the Defendant ought to fhew how be faved harm-
- lefs. Debito modo Execut’, where good
Pleading or not.  Covenant to Build, unle[s he
be ieftrainéd by Proclamation.  Covenamt to
build an Houfe, juxta regulas prefcriptas, in
the Statute 19 Car. 2. c. . Covenant to build
an Houfe by & Day, and the. Covenantor forbids
bim. Covenant to pay Money on Procurement of
& Pardon. Covenant to permit. Permifit, or
non permifit, where a good Plea. Covenant,
That' he swould [uffer him and his Affigns to
bave Ingrefs.  Covenant, That the Plaintiff
~ fball have and enjoy a Salary, it binds not to pay
the Money due, but only* reftrains from’ inter-
meddling 3 it's faid, quod non permiferunt,
‘but no [pecial Difturbance.- Covenant not to
“alien or affign. Nor to alien but "to Wife or
‘Children. Wherey though there was Alienation
by Licence, yet thar Affignee cannot alien with-
out Licence. - Where Adminiftrator - % bonnd by
fuch Covenant. Whére Covenant that the Leffce
- fhall-not alien, where: it’s 4 Condition and a
Covenant. ~Covenant to render Poffeffion at the
End of the Term. Covenant to pay all Taxes,
From Page 111, to 124.

CHAP
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Covenants upon  Marriage Agreements. Cons
Sfrrullion of the Words [201. per Annum)
Covenant to pay Money at the Day.of Mariiage,
whether Notice muft be.given. Where Cove-
sant not to be. performed till the Day of Mr-
riage. Covenant to give 20 French Pieces to-
wards a Wedding Dinner, what Pieces (hall. be
intended. To give as much with bis Daughter
S. as with any other Child. Covenant to pay
for the .Wedding Apparel.  Covenant to pay
300 L. within 3 Months after he (hall come to
18 Years of Age, or within 18 Days of the
Marriage, after Notice. Notice muft be given
of both, From Page 124, to 128. ,

CHAP. XV.

Covenants as to Payment of Rents. Covenant to
be brought upon a Deed in nature of a Cove-
nant. Leffee affigns bis Term, and the Leflor
b Reverfion. Reverfioner accepts the Rewt
of the Affignee, if he may have Covenant a-
gainft the Forft Leffec. Remt paid -before the
Day, no Performance of the Covenant. Ex-
greﬁ Covenant to pay Rent at [feveral Days,

vvenant will lie before all.the Days are pafs d:
Not Debt. Duyring the Term to what ir ex-
tends. How to declaré in Covenant for Rent,
in feveral good Cafes. Who to do the Firff
At by Demand. Trom Page 128, to
I35, '

CHAP.
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Tleadings to Aétions of Covenant, for Reut mnd
Yeariy Payments. Releafe of the Leffor after
the Affignment of the Reverfiom. No A& of
the Leffee can difcharge bim or bis Executors of
a [pecial Covenans to pay Rent. Defendan:
phads, Nihil iaber in Tenementis. = Where
Dewzand of Remt wwft be pleaded or not.  Le-
vied by Diffrefs pleaded.  Entry and Expulfiin

leaded. Nil debet pleaded.  Of the Plea, Nil
fxabet in Tenementis, Plea, That no Rent 5 be-
bind, Plea, That he paid it at the Feaff. On
Bond to perform Covenants, where Demand of
Rent need not to be alledged.  Affignment and
Acceptance pleaded. From Page 135, to

148.
CHAP XVIL

Covenant for Payment of Rent, where to be Wried:
Damages. ¥rom Page 148, to 15

CH AP XVIL

Covenant for Repavations: Page 150, 144"
Leafe commencing in Point of Intereff, or
Point of Computation. Pavemens, if it be
within the Word [ Building]. Comvemient, Te-
nantable and Neceflary  Reparations, whnt.
Where Covenants for Reparation are mutnal.
To leave it well r;paired at the End of the
Term.  The particular Breach not anfwered,
Pleads, That it was fufficiently repaired before
the Altion brought. Concord pleaded. Cowenant*
v repasr after Notice. Defenacm* pleads, That the
Honfa 5o baowt down by Negligence, Cove-
rans
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fiant to repair after Notice. Difcharge of all’
Repavations pleaded. In fine Termini, & ad
finem Termini, the Difference. Covenant to
biild, wnlefi reftrained by Proclamation.  Non
infregic Conventionem pleaded, when the
Breact # in non Reparando. Covenant for
Reparation, where to be tried. From Page
154, to 170.

CHAP XIX

&ovieriant, That he bad good Power and lnwful
Anthority.  From Page 170, to 172.,

CHAP XX

Govenant for guiet Enjoyment. Ewiélion or Dis
Surbance, how to be pleaded. Eigne Title,
Pleads Performance of Covenants, EX parte
fua per implend’ ;" Difwbance of him,*or
any other Perfon by or throtigh hs Means, Title
or Procurement, how conftrued. 40 1. accepted
in Satifaltion pleaded; [For any Thing done
by them) how extends, Diverfity between du-
ring the Term, and during the Term of [o ma-
ny Years. Habere fac’ pofleflion” debito
modo exeun’. By Covewant broken before the
Condition brok=s, the Obligation forfeited. Co-
wemant to fave harmiefs from Ewiltion, in
a Leafe dated lomg before the Delivery,
fhall extend to Eviftion before the Delie
wery. Covenant for ﬂ'quiet Enjoyment, not-
witbfianding any A% dome by him, how to be
conftrued. What amounts to Ewviltion, Inter-
ruption or Diffurbance, or not. Hew the Word
{defend] fhall be taken. [Suffer], how far it
exgends.  Claiming Title, a Stranger enters,

az mnd
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and it's not [aid, habens Titulum. Covenan:

Fr

cgainft V. and all. daiming under bim : One
claims under him by A& of Parliament made
afver the Covenant. Where an Exception 75 an
Agreement.  [Them), ‘where not to be taken
jointly,. Covenant to fave barmlefs againft a
Perfon certain. From Page 172, to 190.

CHAP XXE

sor Affignment no Breach till Entry. Where if
a Stranger enters by Tort, .it % a Breach, or not,
Diffyrbance by K. not. fhewing what Title K.
bad. No Title fet forth in the Diffurber, yer
good after a Verdiit.  Declaration not good, be-
canufe be fets not forth the Diffurber bad any Right.
Phere a vortious Difturbance fball be 4 Breach of
a Condition, and where not. Covenant not’to:
wmoleft, ~ What Moleftation [ball be- intended.
Declaration o Difturbance by Procurement.
Good Title at the Time of the Covenant by Fine,
which afrerwards an At of Parliament declares

-the Fine'to be void, yet the Covenant % broken.

Habens legale Jus pleaded. The Words

{performing Covenants,-and paying Remts), if's

#o Condition. Quod non potuit habere &
gaudere, without (hewing how.  Suiz-on quiet
Enjoyment, after the Determination of a Term,

@ good Breach, if well affigned. Covenant 1o

give Security on Procurement of an Office to pay
{0 mtich Yearly.  Security need not be given 4ill
Deputation made. Liberty of ingrefl’, egrefl’,
& regrefl”, to and fram a Well of Water,
i Phadings on ir. From Page 190, to
209. S

CHAP
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CHA P XXIL

Covenant to make Aflurance: To fuch Perfon s

 the Covenantee (hall name. If one covenant Yo
Surrender o Copybold Eftate, it muft be an cf-
fectual Surrender. What = not a reafinable
Affurance.  Of Time to advife. Covenant to
make a Feoffment, he muft make Livery.: How
Acres [hall be accounted. ‘Where o Bargain and
Sale enrolled doth not make a (ufficient Eftate.
In Covenant to make Alfurance, whp to do tle
Firft Ait. Cowenant to make further Affurance.
Where the Execution of the Conveyamce ought 1o
precede the Payment of the Money. Puayment,
fecundum formam & effeum Articulorum,
pleaded. The Learning of Declararicn, ond
Averment of mustual Promifes. Covenart<td
make further Aflurance on Requeft. At o
Times - beveafter, within the Space .of Qne
Month, when be hall be (hall be required, bow
to be confirued. Requeft ought to be mada to
the Perfon. Covenant to levy a [ine. Cove-
nant to make Affurance, as Councel [hil] advife.
Diwverfity between Affurance and reafonible-Af-
furance. - Obligation not any AfJurance. - Whofe
Councel to give the Advice. Of the Plea, Con-
cilium non dedit Advifamentum. By Ad-
vice of J. D. if J. D. advife an infnffrckint
Security, it's a Difcharge of the « Covenant.
Ufwual Covenants may be put in. Deed-Pol!
wot amy Affurance of Rent. A Releafe with
Warranty, no Affurance. , Affurance, at wwhefe
Cofts.. Affurance to be made by Parcels, if ve-
quired. If any Covenamis be unreafonable, 1o
be [hewed on the other fide.. From Page:209,
to 236. '

a3 CITAR
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CH AP XXIIL

Covenant to levy a Fine upon further Affurauce,
Who to fue out the Writ of Covenant. Note of

« Fing offered, but no Cofts. Diverfity to make
veafonable Affurance, and a [pecial Covenant tg
acknowledge a Fine. The Words [and alfo],
where makes Towo diftinG Semtences.  The Pers
formance of Aéls on Record ought to be fhewed
fpecially. In Disjunétive Covenants be ought 10
w which of them performed. From Page
236, to 241. ' o

CHAP. XXV,

Lovenant to account. Defendant pleads be was
robbed, and- fo ceuld give mo Account. The
Place of Account not fhewed. Covemant lies on
& Writing, by which the Defendant covenants
to be accountable for 1001, Covenant, That
the Plaimsyff (hall receive the Salary, bow to
be conftrued. To accoynt Momthly on Requeft,
and the Requeft was the Day after the Momth,
He made an Account of all4he Rents, but [aith
not what Sums. To give account of all fuch
Monies as fhould come to his Hands ; Pha,
Zhat be bad laid out 8ool. in Reparations,
and faith mot be had, accamnted. From Pagé
241, t0 248. ' ST

C HAP. XXV.

Covenant that she Land fhall be of fuch a Value.
Entry and taking the Profits, & Breach of this
Covenant. Covenant that the Lands cowveped

10 the Wife are of the yearly Value of, &c. and

0
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o fhal. continue , motwithffanding any A
“done by him. Tke Confiruition of it. Where
the Covenant for the yearly Value an abfoluse
and diftin? Covenant. Covenant to make an
Eftate of [uch Lands as fhould defcend to him
from bu Grandfather, the (ame Lands o be of
the clear yearly Valne, and move Lands defcen-
dad that amounted to a greater Value, how it
was taken. Covenant to pay Taxes on Bi-
fhops Leafes. Covenant to pay all Charges, Dues
" and Duties, to be paid for or by Reafon of vhe
Land ;5 after a Tax i granted by Parliament,
which [aithythe Leflors [ball be charged for their
Rent to the [aid Tax. ( Q. If this Act of Par-
Kament difchargeth the Covemamts, p. 2§1.
2§. Haleszot Rolls contra.) From Page 248,
10 254.
CHAP. XXVL
Requaft, to what preceding Claufes it fhall relate,
or not. Where it's mot necefJary in Covenant to
alledge @ Demand.  Covenant to comvey accor-
ding to the Dranghts agreed, &c. he need not
tender Wax, for be bath taken it upon bim to do
it. When Tender of a Conveyanee % requifite or
not. From Page 254, to 258,

CHAP XXVIL

Couenant that he 7 [eifed in Fee.

That be swas [¢ifed in Fee, without Conditions. Ceve-
namt, that he is feifed in Fee, according to the In-
denture by which be iurcbaf,ed the Covenant, #
abfolute. Breach may be affigned as general as the
Couenant is.  Covenant that he bath Power te
fell.  Covenant that the Leaft is o good Leafe.
O# a Leafe by Tenant in Tail, and not warran-

ted by Statuze. From Page 248, to 262,
’ 34 CHAP.
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C H A P. XXVIIL

Precedent of a Covenant:in a Feoffment, that be
svas Oner, and [eifed of an indefeafible E-
fare, &c. Notice : Where ome % to take it at
bis Feril.  General Notice, as upon. 4 Procla-
mation in Court, where [ufficient. Where No-
tice not necefJlary. FromPage 262, to 27p.

CHADP XXIX

Covenants concerning Copyhold Eftates. Couvenant

“to (urrender, it muft be an abfolute and cffectnal

Survender, * By Covenant to make a Surrender

upon Requeft, not bownd to make a Lester of

Attorney. Agreement to [urrender Copybold Land

to the Ufe of A. If Surrender into the Hands of

Two Copyholders, according to the Cuftom, be a

_ good Performance.  Covenant to affure Copybold

 Land. Covenantor oughs vo procure a Court o
be beld. Jrom Page 270, t0'273. .

C HAP. XXX

Howp~ and in wwhat Cafes Infant [hall -be boynd
by bis Covénamt,” or not. How and for whas
Neceffaries Infant [hall the bound, for Lear-
ning # binding, for Dancing not, for buying
Materials to maintain his Trade not, yer for
Neceffaries for his Houfbold [ball. bind him.
Whether the Particulars “of the Neceffaries need
vo ke fet forth.  Infant and another of full Age
coengnt one againft the other, the Covenant o

- im who s of full Age (hall bind bim. From
Page 293, to276. | |

CHAP
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CH$ P XXXI

Covenant to free from Incumbrances.  Doubt
whether one be Owner of the Term in general,
or @ Term to him affigned. Where Premiffes ex-
tend to Land and Term. Where if Acquittal
extend to the Land, or to the Perfon, he muft
fhew hbow. Reni-feck exprefly within the Word
Rents.. Covenant to Difcharge, where it goes
to the Land, owhere to the Poffeffion. Breach as

\ 1o ot [aving harmlefs, and [bews not Diftur-
bance by Tutle or Tort. Difference where the
Covenant s general, and where [pecial, os to
Javing barmlefs. Where Covenant not broken
by Affignment. From Page 276, to 283.

CHADP XXXIIL

Couenamt that be had lawful Right and Title to
let : The Breach, that he had not Right or law-
ful Eftate to let, it's well affigned, and it lies
not in the Plaintiff s Notice, who had the right-
ful Eftate 5 but the Defendant muft maintain
be was_[eifed in Fee, and had a good Eftate,
and then the Plaintiff muft. [hew a (pecial Title
in [ome other. Bargainor covenants that be s
feifed of @ good Eftate, &c. in Fee, and that
he had good Authority to felly and that there 7
not any. Reverfion in the Crown by awsy At
made by bim 5 the loft Words refer only to the
I#t Clanfe. A general Requeft to convey, how
expounded. Reafonable Affurances what. From
Page 283, to 286.

CHAP

]
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CHAPD. ¥XXUL .

Couvenants velating to Appremtices. By what Co-
wenants they are bounds tho’ under Age. Coge-
want to infiruct by the Mafber, if difcharged by
Dearh.  Difcharge at Seffons pleaded. Where,
Breach may be affigned as general as the Cove-
want. Covenant againft Apprentice.  Cuftom
of Lands pleaded, if it be a Departure. Prm}f

- of Imhezslment, when and bow to be made. Col-
Jateral Covenants not to bind an Infant. From
Page 286, to 292.

C HAP XXXIV.
A&ions.

"Attion, how often on Breach of a Couvenant. One
grants Rent to another, and covenant to pay it.
If Grantee recover in Atiion of Govenant for
Non-payment, it's a good Bar againft another
AcKon for the Rent. Where the Heir fhall have
A&ion of Covenant. Who (hall have Aétion of
Covenant, or not. One that s not Party, tho'
be feal.” One, tho ke never did [eal the Deed.
One Action of Covenamt upon Two Reverfions.
By Baren on a Leafe to the Wife. Where on
Agreememt Debe lies as well as Covenant, Oyer,
Monftre des faits. In what Cafes one cannos
bave Aétion of Covenawt, not being Party to
the Deed. In fome Cafes a Stramger to the Co-
wenant [hall maintain Ation againft the Cove-
wantor. When the Aftion [hill be brought? On
Jewveral Payments. In what [pecial Cafes Cove-
nant lies.  Good againft the Party himfelf, ve-
Jerwing Rent to a Stranger. Lies on a Con-
ceflit in a Fine of a Term againft a Feme Co-
wvert.. No Aftion of Debt, becaufe it founds in
Cevenanp.  Where. Remedy maft be by Way of

3 Covenant,
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Coyenant, and not by Plea. Of a Thing to be
done at the Timte of the Coyemant, and after
probibited by a Stasute, [ Dimiffa, Pre-
‘mifla,] If thofe extend 1o the Ufe of a Pump.
In what Cafes Covenant doth not lie.” Covenant
wot broken, becaufe ot of the Words. From
Page 292, to 3o8.

CHAD XXXV.

Covenant, againff swhom. Againft Feme Covers:
Againjf Leffee of the King, tho no Counterpars,
Againft a Corporatien. . In svhat Cafes be that
accepts the Efate, the' he feal not, fhall be
boumd by the Covenants. Covenamt againft the
Heir. Baron and Feme covenant pot to commit
Wafte ; Baron dies, no Aétlom lies againft ber,
But for what Things it lies againft her, Vid.
Fine fur ‘conceflit by Barow and Feme. From
Page 308, t0 311.

CHAP XXXVL

Foinder in Ation. Sevevally on feveral Intevefts,
Tenants in Common, where muff join in Cove-
mant.  Copemant with Three, & quolibet eo-
rum. Where the Survivor ought to bave 1he

Covenamt, and not ke to swhom the Money is to

be paid.  One that never fealed the Deed joins
in Altion of Covenant. Foinder in Aélion,
becanfe of « joint Stock and a foint Trade.
Fudgment againft one by Default, and Bur by
Plea againft the other. "He is barred as to both,
and why. From Page 311, t0 316,

CHAP

s
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C H A P. XXXVIL

Where the AStion of Covenant [hall be laid or

- brought. - A fpecial local Bréach. Diverfity be

. tween Covenant for Rent, and Debt for Rent, as
to the Vifne. Stat. 32 H. 8. ¢ 34. explained.
Enquiry of Damages where the Deed is made,
From Page 316,t0 319. .

C'H A P XXXVIIL

Whko [hall have Covenant by Corporation brought by
. Executors, tho® not named. On Leafe by Eftop-
pely or not. By Heirs,-and where to bring the
Aétion. By Baron and Feme. Where by the
Executors; and where by the Heir,w Where-the
Heir [hall take Advamtage of a Covenant.
Where Arrears of Penalties go to the Executors,
and future to the Heir, Covemant to deliver- to
the Teftator upon Requeft, yet Executor (hall re-
queft and bave Affion for-the Refufal. Where
Heir [ball have the Aétion and nor the Executor,
Surviving Covenantee to bring the Altion, tho
be bas no Bemefit. By the Executor of a Succef-
for-Biflop-on 4 Covenant in 4 Leafe made by
‘the Predeceffor Bifhop.  Covenant againft Execs-
tors, the not mamed. Againft the Her. Where
Heir [hall bave the Aétion, Executor, ~bow: to
plead.  Defendant pleads. Affignment before Rent
Arrear. Covenant that the Executors of A, fhall
pay.to B. 201, not naming bimfelf, no Covenant
_ fies. - Cowenant to teach an Apprentice bis Trade,
binds the Exeenrors. From Page 319, to 331,

CHAPD
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CHAP. XXXIX.

Covenant againft Affignees, How chargeable. Co-
venant for Rent againft the firft Lefece. Where
againft the Affignee or Leffee at Eleition. d-
gainft Leffee afier the Afignment of the Term,

© by Grantee of the Reverfion. A of the Lefe
Jhall mot divvide the Aition of the Leffor.  Cobe.
nant to renew 4 Term, Stat. 32 H. 8. ex-
plained.  Bavon and Feme gram the Reverfion,
Gramiee brings Covenant as Affignee of the Kus-
band only.  Where' Alftince need not - fhew any

" Deed of Affignmens. - Affignee of a Term, where
Jhall have Remedy-upon a Covenant by Way of
Retainer. Under. Tenants, who.. In what Ca-
fes the Affignee (hall be bound, tho’. not named,
Affignee not boundy when the Covenant extends
to'a Thing that bad not Ejffence at-the Time of she
Demife made. Covenants by a Perfonal Contralk
bind not the Affignee. From Page 333 to 369.

CHAP XL

Declaration, Et fic infregit conventionem, - Hezs
there us Breach of Three Covenants. Sum mifcafi.
In Covenant the Declaration was in Action on
1he Cafey quod cum, & . yer good. Diverfiry
between 4 Bond and a Covenant affigning a
Breach. -Where Nutice to be ldid, or mor, Mon-

ftre des faits. Oper.  Mifentry amended apon
Oyer. Quarternatim, bow it fhall be intended,
Covenant and dewsands mure than is due, and
the Fury gives kffer.  Declares adbuc, de.
- which refers to a Time after the Original, yst

.. good.  Teftatum exiftic, where. good or vor,

Per Scriptum, and :faish nor Sigillo Sigilfar.
b 1CCLy
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Licet, and [aith not Tamen. Leafe alledged on:
ly by Way of Recisement, In quadam Inden-
tura, but it & not indented. Covenamt to find
Meat and other Neceffaries, and [hews not what
they are. Indemture miftaken as to Parties, That
the Deﬁndant is indebied, as appears ; bur [hew;
nat bow. Poftea & fcilicer Repugnant. Variance
berween the Deed awd the Declarasion,  Fromy

Page 369, to 387.
CHAP XLL

Breaabes as to Swits in Law. Outlawry pleaded
iw Bay. Breaches by Suits and Decrees in Chari-
cery. Debito modo, where ill in Pleading,
Where Marriage is a Cowntermand of Suits,
Hhere a Suiz after Determimation of a Term is a
Breach of Covenams, Of Breaches by Dj/’ -
bility. Where Breach muft be affigned according
to the Words of the Covemant. Wiere Breach
may be well .a/;'g»d, th’ mot direltly within the
Words, Breach affigned within the Intent. Breach
affigned as genceral as the Covemant. In whas
Cafes an Endeavour [ball be efteemed a Breach or
Forfeiture, tho it take not fwl Effef,  Dewife
20 a Stranger againft bis Covenant, and the Exe-
cutor affonrs mot. . Plaintiff may affign as many
Breackes as be will in Attion of Covenant, The
Plaintiff (hall bawe Fudgment for them that are
well offigred.  Et ficy a fufficient Averment of 4
Breach, Where a Breach not well affigncd by a
Clamans Titulum. I muual Promifes, need
not fhew a particular Breach. Breach affigned
according to the Words, or mot. Breach of Co-
venants in Time afver the Altion bronght, is ill,
For aRenalty, a Man can affign but one Breach.
Breach by Confirullion. /4 Covemant in the fame

‘ Indenture,
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Indemure, pleaded in Bar of the reff, Whoere
it fuficoth so affign the Breach as genmeral as the
Covenant 5. Where 4 good Breach may be af-
Sfirned, though not. directly within the Words,
Where she fudgment [hal ftand as a further Se-
curity, to anfwer Damages for a further Breach.
From Page 387, to 413.

CHAP XLIL

Pleadings. Nil debet.  Whoere it muft be faewed
whar Effate or Right be who entered into the
Land at the Time of bis Entry.  Covenant in the
Jame Deed pleadable in Debt for Rent, and why.
In Covenant with a Provifo, the Declaration
good without Recital of the Provifo. Pleading
Notice. 'Warrantia Charta, #o Plea in Cove.
nant. Pleadings of Covenant in the Disjunétive,
Requefp where traverfable. Concord pleaded in
feveral good Cafes, Where the Want of a Breach
% fupplied by Non eft fa&um. Entry of the
Leffor pleaded, not good to a Covenant to build
an Houfe. Where Remedy, not by Plea, but by
Aéion of Covenant. Of pleading Affirmative
and Negative Covenants, N?atim Pregnant,
Plea good, purfuans tothe Woras of the Covenant,
being in the Negative. Iffues informal. Iffies
smmaterial,  Leffor grawes the Reverfiom, and
after releafeth Covenanss to Leffee before the
Breach. Debito modo, where il in Pleadisg.
From Page 413, to 431.

C H AP XLIIL
Efoppels, From Page 431, to ¢35.

CHAP.
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C HAP. XLIV.

What Releafes (hall be a good Rar of Covenants, or
not, Though Covenants broken be releafed, yer
the Bond remains under Forfeiture. Future Co-
venants, where not veleafed by the Marriage of
the Covenantor and Covenantee, Covewant to do
aThing to a Stranger, releafed.  Releafe, where
st extends mot to the whole Covenant, Covenant,
That he will not [uc before fuch a Day, no Suf-
penfion of the Debt, nor a Releafe, Releafe of
Obligatoria fcripta, to what it extends. Re-
Jeafe not to difcharge a Duty created by it.  From

Page 435, t0 443.
'CHAP. XLV.

Where to be tried. At the Place where the In-
cuwmbrance was made. Venue not changeable
in Covenant. Local Trial, Iffue on Towo Ne-
gatives. ~lfue Argumentative and Informal,
Monftre' des faits. Cavenant founded upon a
Writing made in London. Miftriasl aided
per Statute 16, 17 Car. 2. ¢. 8. Covenant for
not repairings to be tried where the Houfe
lies. A Breach affigned in a Foreign Kingdom.
Damages given for more than onght. Breach
affigned in. Two Covenants, and for one be had

. wo Canfe of Altion, and for the otber be bad a
good Caufe, and entire Damages, ill. From
what Time the Grantee of the Reverfin (hall
recover Damages, Covenants againft Two, and
Fudgment by Default againft one, the other pleads
the Performance, and fownd pro Defendant.
Plaintiff (hall not bave Fudgment againft the

other, From Page 443, to 456.

CHAP



The CONTENTS.

CHAP XLVL
What [hall be [aid a good Performance of 4 Cove-

nant or not.  Performdnce in Subftance. Cove-
nant to withdraw a Swit : Difcontinuance is no
Performance.  Where Deed of Bargain is not
a good Performance. An At covenanted to be
doney and is done, though afterwards diffolved
or reverfed by Law-Suit. Of a Rent-Charge
executed by the Statute of Ufes.  Leffee pays the
Rent before the Duy, no Performance. From
Page 456, to 461. :

CH AP XLVIL

Performance. Within what Time, or upon Re-
gueft 5 or where a Man (hall have Time, during
his Life, to perform it. Where the bringing
the Attion 7 o Requeft. What particular Co-
venants 10 be performed in Time convenient,
The Conftruttion of the Words [at all Times.))
Reafonable Time to perform it after Demand.
When a local ACE to ﬁ done. When a Mun co-
venants to do a Thing upon Requeft, swhat Re-
queft it muft be. From Page 461, to 464.

C H A P. XLVIIL

Covenants void at Law, being againft Law. Buy-
ing of Offices. Void by Non-refidence. On Ufs-
rions Contralf. Covenant to do s Malum in
fe, or 2 Malum prohibitum. Cowvenant to
levy a Fine, or fuffer a Common Recovery. Co-
venants impoffible. From Page 464, to

470.
b CHAP .
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C H AP. XLIX.

What will extinguifb, [ufpend or difcharge # Co-
wvenant. Difcharge of Part a Difcharge of
the Refidue. By ceafing of the Effate. Cove-
nant, where extin. Covenantee forbids the
Covenantor to perform his Covenant What
fhall excufe the Performance of a Covenant
A& of God. Covenant to build an Houfe, and
the Plague 7s there. If the Land be recovered,
the Covenant to yield up w difcharged.  Diver-
fity where the Law creates a Duty 5 and where
the Party by his own Contract makes a Duty.
By Aéts of bim that 4 to hawe the Advantage:
Where Interruption [hall excufe. Where the Ab
fence of the Covenantee [hall excufe the Perfor-
mance. In Covenant to give Account of Mo~
ney, Excufe that he was robbed. A Thing
Lawful to be done at the Time of the Covenant,
afterwards probibited by’ At of Parliaments
What meant by comvenient, tenantable and ne-
ceffary- Reparations. From Page 470, to
481’. . R

CHAP. L

Covenants determining with the Effate.  Leffee
! feals bis Part, and nor the Leffor, Quid ope-
ratur. Diverfity, where a Deed 75 woid in its
Fabricky and where there 7s only want of Inte<
reft in-the Gramsor. Of Obligation to perform
Covenants on a woid Grant. Provifo, If he
doth nor pay fuch Money at fuch Feafts, the In+
denture to be woid, Altion lies for Covenant
broken before the Indemture is woid. :Statute
14 Eliz. expluined.. " Upon Eviction, if - Co-
wenant lies, though the Leafe  be originally

void,
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woid. A Suit after she Determination of the
Term, in what Cafés it 4s a Breach of Coves
nant. Krom Page 481, to 491, ’

CHAP. LL

Bonds of Covenants. Of Covenants to be performed
* under & Specialty. ~Several curiows  Diverfities
between Aétions brought on the Covenant, . and
on Bonds for Performance of Covenants.  Bonds
to perform Covenants extends not to a Provifo
in a Mortgage, there being no Covenant to pay
the Money. " Parole Contract may be pleaded in
Difcharge of Damages in Covenant, not fo on
Obligation for ' Performance. In Covenant a
Man may affign as many Breaches as he will,
not f/a on Bond of Performance. Where the
Leafe s woid, the Bond of Covenants s woid
alfo. Monftre des faits. Defendant pleads
Covenants perfirmed generally, without [hewing
the Indenture, it's demurrable to, and why. If
the Party who wonld plead the Deed bawve it not,
bow bhe [hall come by a Copy. Diverfity be-
tween Obligation to perform Covenants, and ro
pay Money. Bonds to perform Covenants, if
affignable to the King for a Debt. If fome of
the Covenants are woid at Cemmon Law, whe-
ther the Bond [ball fand good for the reff. How
if fome are woid by Statute-Law. From Page
491, toO §OI.

" CHAP. LIL

Where the Covenants ave in the Affrmative or
i Negative, or Disjun&tive. Where Perfor-
mance mwuft be [hewn particularly. Bar pur-
fuant to the Count. Diverfiry, where the A&
ought to be done by the Party, and where by a
£ b2 Stranger.
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Stranger. Diverfity between an At to be donse,
and a Permittance in pleading Permifit.  Whas
the Bond for Performance of Covenants eftops,
and what not. What 7s confeffed by pleading
Covenants performed. Bonds, with Conditions
to perform Covenants generally, and what (hall
amount to a Breach or mot. Entry into the
- Lond excepted, np Breach of the Condition.
The Words to perform all, the Agreements, Coq-
tenta, Exprefla, aut Recitata, how far they
extend. Breach affigned after the Afbion brought,
ill. Where, if the Subftance of the Covenant
be allea’ged, it ‘mgy" ﬁgﬁce, Ccmfe Qf Aition
muft appear. From Page yo1, to g12,

A TREA-



TREATISE

Coven ants, ¢re.

CHAP L

The Nuture of Covenanz,

»

¢ Ovenart, inthe Termsof the Law,

is defined to be the Agreement or

Confent of Two or more by Deed

in Writing, fealed and delivered ;

whereby either of the faid Parties doth Pro-
mife to the other, That fomething is done

already, or fhall be done hercafter. Now a-

Covenant is not a Duty, nor Caufe of Aé&i-
on till i¢ be broken, and therefore it is not
difcharged by a Releafe of all A&ions: And
when it is broken, the A¢tion is not meerly
founded on the Specialty, as if it were a
Duty, but favours of Trgfpafs ; and therefore

an,

*

]



The Law of Tovenants,

an Accord is a good Plea to it, and it lies in
Damages. Allen 38, 39. in Eeles and Lam-
bert’s Cale. . _
A Covenant properly is a Specialty, but by
CuftomConwentioore tenus facta,isbinding in Bri.
ol inWade and Bemboe's Cafe. Bemboe, Plain-
tiff, declared in Briftol of a Covenant made b
Word by the Teftator of the Defendant wit
the Plaintiff in Briffol, and declared alfo within
Cuftom of thefaid City: There isa Cuftom, that Conven-
Brifiol, Con= 434 ore tenus faéta fhall bind the Covenantor as
;;;Z”’m”’” ftrongly as if it were made in Writing. Per
) . Cur, this Cuftom doth not warrant this
A&ion, for the Covenant binds the Cove-
" nancor by Cuftom, but doth not extend to
To be taken his Executors, but fhall be taken ftrictly.
firidtly. 1 Leon. 2.
Where a Covenant terminates in it felf, it
Defeafance, is not properly 2 Covenant, but a Defeafance.
and ot a Co- pJj, 138. 5. As a Covenant that the Demife
venant. fhall be void, it fhall determine the Leafe,
and it cannot enure to other Effe@, for the
Leffee cannot have an A&ion of Covenant
upon this Covenant, for fuch A&ion does
not lie ; but where the Thitg for which the
Covenant is made, is to be done in Time
after, Raym. 26. But in A&ion of Covenan,
in nature of a Defeafance of a Recognizance,
that upon Payment the Recognizance fhall
be delivered up to be vacated, and caufed to
be cancelled by the Defendant. This Co-
venant doth not terminate in it felf, but is
. for a Collateral A&, and engageth the Party
WhereaCo- to fuch A& ; and not only that it fhould be
venant termi- void. 1 Keb. 103, 118. 1 Syd. 48.
nates 1n it A Covenant to do a prefent A& is not pro-
fe’f’f or 9.2 perly a Covenant,as a Covenantto ftand feiz’d.
prefent Aft, [P .
no Covenane Raym. 26. 18yd. 48. It is no Adtion properly,
properly.  but Adtion on the Cale. When

>3



The Law of Coberants,

Wlien a Covenant is to pay Money, it is 2
fingle Bill; but if it be to pay Money upon
the Delivery of any Thing, Accordisa good
Plea. 1 Keb. 155. in Margine. .

Sometimes a Covenant is in Nature of a
Condition Precedent, as Brocas’s Cafe. 3 Leon.
219. Where the Lord of a Manor covenant-
ed to affure the Frechold to one of his Copy-
holders, and to his Heirs; and the Copy-
holder, in Confideration of the fame Cove-
nant performed, promifeth to pay a certain
Sum of Money: The Copyholder is not
bound to pay the Money, unlefs the Lord
firft perform his Covenant ; otherwife if
the Covepant, on the Part of the Copy-
holder, had been in Confideration of the
Covenant to be performed. 2 Samd. 156
Cited in Hunlock and Blacklow's Cafe.

Covenant and not Warranty, or Warranty and net
. Covenant,

A Feoffment by Dedi & conceffi, in A&ion
againft the Feoffor, does not warrant A&ion
of Covenant on Evi&ion of the Inheritance,
but it muft be deduced in the real Lien by
Warranty ; but in cafe of a Freehold only,
it is a Ground for Covenant. 1 K. 821, %0
Prans Cafe. But in Yelv. 139. Hob. 3. If a
Man makes a Deed by Feoffment with War-
ranty, and an Eftranger extends a Recogni-
zance of the Feoffor on the Lands of the
Feoffee, Covenant lies. )

Per Coke Ch. Fuffice, in Daniel and Wa-
ters’s Cafe. Brownlow 165. Upon exprefs
real Covenants, which extend to Freehold or
Inheritance, as Warrant and Defend; a Man
cannot have A&ion, unlefs he be oufted by

B ~ one

Py

Covenant in
narure of a
Condition
Precedent.

Difference
bLrtween 4
Leafe and ann
nhelitance,
as to Words
of Waran-

ty. .



The Law of Covenants,

one that hath Title. And a Man makes a
Feoffiment with Warranty, non Feoffavit is a
good Plea ; for if the Feoffment be avoided,
the Warranty is alfo avoided, for that de.
pends upon the Feoffment. But if a Man
makes a Leafe for Years, and covenants that
he will warrane and defend the Land to the
Leflee ; if the Leflee be oufted by one that
hath Title or without Title, he may havean
A&icn of Covenant, for the Leflor hath the
Evidences, and ought to defend the Poffef-
fion of his Leffee, and the Right alfo, and
Damagcs are only to be recovered: And
this is the Difference between a Leafe and In-
heritance, though the Words of the Cove-
nant be 2!l one. '

Cezenant and not Cafe, Cafe and not Covenant.

A recovers Debt againft B. and B. pays
the Money to 4. upon which 4. releafeth all
Adtions and Executions to B. and by the
{ame¢ Deed promifeth to him to dilcharge
the faid Judgment, and not to fie Execution
upon it, and after he fues Execution againft
him, hemay have a Writ of Covenant upon
this Deed, and not an A&ion on the Cafe.
M. 16 Fac. B.R. Reinifp and Hilderfly. Where
the Words are Words of Defeafance, and in
the Prefent Tenfe, and a prefent Thing to
be dene, Covenant lies not, but an Aéion
on the Cafe. 18yd. 48. Robinfon and Auas’s
Cafe.

In B.R. C.F. Hales. The Cale was, A.
covenants in a Leafe, that B. fhall have frce
Ingrefs, Egrefs and Regrefs, Way and Paffage
to and for hinfelf, his Executors, Adminiftra-
tors and Afligns, and all Perfons reforting

o there-
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thereto from a Mefluage, &v. to a Mefluage,
¢-c. and A. gives B. a Key to the Door which
was in the Pailage ; it was rul'd upon a Trial
that the Door muft be left open, although
it was ufed fo to be fhut at the Time of the
Grant : The Covenant was not wei Penn’d,
it fhould have been at Times fea’cnable and
convenient. Thiswasin Aéion onthe Cafe;
and the Queftion was, If Aétion on the Cafe
lics here, or rather Covenant ? Per Hale, If
an Intereft pafs (as in this Cafe it feems to
do) and the Covenantor himfelf difturbs,
Adtion on the Calfe lies. )

Covenant and Debt,

If 2 Man covenant with another to pay
him 20 /. at a Day, though he may have
A&ion of Debt for the 20/, yet he may have
an A&ion of Covenant at his Election. Adic.
7 Fac. Strong and Wells,

If 4. grant a Rent to B. payable at a cer-
tain Feaft Yearly, and covenan's to pay
the Rent zt the Feaft, A&ion of Coft lics
for Non-payment, although he may have an
Aé&ion of Debt for it. Vid. Ibid..

If A. acknowledge by his Deed to have
fold to B. Ten Cords of Hop-Poles for 145,
per Cord, which he is to deliver to B. at his
Garden, when B. fhall fend his Servant to
Cord them. Qu. If aManmay bave A&ion of
Debt in the Derinet, to render Ten Cords of*
Hop-Poles upon this Deed, or be put to his
Aé&ion of Covenant? 1 Rol. Abr. 606. Coach-
man and Horden. L :

If in a Deed fealed and delivered by 4. it
be recited, Whereas by Obligation of {uch
a Date that 8. C. D. and E. ftood bound in

B3 the
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the Penal Sum of 1604 to the faid 4. for the
Payment of 86/. 18, at a certain Day ; now
this Writing teftifies, That he, wiz. the faid
A. (ufcepiffer & promififfer to the faid B. C. D»
and E. 1n Confideration of the Sum of 40 L
ro the {aid A. paid by the faid B. and C.in
Part of the faid 86 L. 18 5. with Intereft and
Cofls, not to profecute the faid B. C. D. and
E. or any of them, in any A&ion or Procefs
before fuch a Day, after the Date of this
Writing, Omnia quzx [upra mentionata [unt per
ipfum performata, & in defeltion’ inde vel alicujus
rei inde mentionate per ipfum performari idem A.
forisfaceret ol dit’ B. & C. praed. fummam 8o L,
If A. before the Day fue the faid B. C. D.
and E. upon the faid recited Obligation, B,
and C. only may have A&ion of Debt on
this laft Writing for the 8o /. for this is a di-
ftiné Claufe by it felf, by which the faid 8o /.
is limited to be forfeited to B. and C. only 3
5o that it appears the Recompence fhall be
forfeired to them only, although the Promife
by the fieft Part of the Deed was made to all
Four ; upon which they might have A&ion
of Covenant, but none befide B. and C. may
have A&ion of Debt, 1 Rol. Abr. y92. Har-
rifon and Chefpon.

F. N. B. Debt lies on any Covenant where
the Sum is reducible to a Certainty. 2 Keb,
225.. Birch and Weaver.

It’s agreed, That Debt lieth on any Co-
venant where the Sum is reducible to a Cer-
tainty, 2s-on Covenant to pay fo much a
Hundred for Hops delivered. 1 Keb. 225.
Birch and Weaver. -

Cowse-



The Law of Couenants.

Covenant, and not an Exceprion.

Leafe for Years by Indenture, provided
always, and itis agreed between the Parties,
Duod licitum foret & effer, to the Leflor and
his Heirs, at any and every Time, during
the Term, to fell, cut down, and fell, all
the Woods and Trees upon the Premiffes.
PerCur’, It is not an Exception of the Trees,
but only a Covenant ; and o an Adction of
Watfte lies by the Plaintiff. Cr. El 690. Lufh-
ford and Sanders’s Cafe.

Covenant and a Grant alfo.

Bond conditioned for Performance of Ar-
ticles, by which the Defendant concefit &~
agreeavis with the Plaintiff, his Heirs and
Afligns, Quod licitum forer illis at all Times
to have and ufe a Way by and over the
Clofe of the Defendant, in Confideration
whereof, the Plaintiff agreeavir to pay the
Defendant 2q+. 6 4. per Annum. Thisisa Grant
of a Way, and not only a Covenant for the
Enjoyment. 3 Levins 305. Holmes and Sellar.

Not a Cowepant nor & Condition, but.a Declara-
tion Explanatory,

Leafe of a Farm except the Wood, Leffor

* covenanted with the Lelfee that he fhall take
all manner of Underwood, provided always,
and the Leflee covenants he will not cut
any manner of Timber Trees: This adjudg-
ed no Condition, but an Explanation with
what Wood he fhould meddle, though in
Truth it was of another Thing than was
comprized in the Covenant before ; as if:I
am feized of the Manor of D. in D. and
B4 of
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of Black-Acre in D. and fo feized. Ico-
venant with 7.S. that he fhall enjoy the Ma-
nor for Ten Years, providedand the faid %, S.
covenants that he fhall not enjoy Black-Acre,
This Covenantis not a Condition, but a De-
claration deduced out of my Covenant, ta
make a plain Declaration thar it is not my
Intereft that Black-Acre fhall pafs, be it Par-
cel or not of the faid Manor, Pop. 117 &
119.

Covenant quafi z Defeafance.

Debt on fingle Bill of 68/ with Covenant
to pay it when fuch Bills be ftated, and ap-
pear due for the Cofts of the Defendant Te-
ftator, and produced to Two Attorneys, &c.
indifferently to be chofen between them, &re.
the Covenant being in the fame Deed, it
works as a Defeafance or Acquittance, not
as a diftin& Deed, ¢c. 1 Keb. 624. Holdy
and Orway. ' i

Leafe or Rent, and not a Covenant.

If A. lets Land to B. by Indenture, and
the Words are, in Confideration of the Payment
of the Rent hereafier mentioned, he leafeth, ¢rc.
and after, in the fame Indenture, B. cove-
nants for him and his Affigns with 4. and his
Afligns, to pay 10/ at certain Feafts Year-
Iy, & . ‘This fhall be aRent, and not a Sum
in grofs, for upon the wholt Indenture, this
fhall be a Refervation, and not a Covenant ;
for the Words [in Confideration of the Rent here-

after mentioned] make it clear. ~ 2 Rol. Ab. 449.
Arhowe and Heming.,

By
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By Articles the Teftator covenantsand agrees
with theDefendant that he fhall have and enjoy
fuch an Houfe and Land for 6 Years, and in
confideratione Premifforum the Defendant cove-
nants and agrees to pay to the Teftator, his
Heirs, Executors and Afligns, an Annual
Rent of 92 /. during the faid 6 Years, at the }.‘e"' and Re-.
e . ervation,and
Feaft of the Annunciation, and St. Michael. '3 Cove.-
Defendant enters, Teftator dies, Rent is ar- gaqc.
rear, if it be a Covenant it is due to the Exe-
cutor, if it be a Refervation it follows the
Reverfion, and fo goes to the Heir. Per Car’,
‘This is meerly a Rent, and not a Covenant,
and the Words [covenant and grant that be fhall
enjoy] amount to a Leafe, and is not a Sum
in grofs, and he covenants to pay to him
and his Heirs. Cro.Car. 207. Drake and Mon- 2 Balft. 281,
day, & Owen 151. Alfo and Demnss's Cafe.
A Prior leafeth a Re&ory, rendering 4 /.
per Annum, and by the fame Indenture grants
to the Leflee and his Afligns, dare ¢ reddere, Covenant,and
Yearly 3 s. 4 4. for Portage, the Rent re- notaRent.
ferved is 4.J. and though 3 5. 4 4. is to be paid
to the Leflee for Portage, yet this is not any
part of the principal Rent to be retained
by way of Defalcation, and by way of Co-
'venant the Leflec is to receive 3 5, 4 4. Yelv. 42:
Chambers and Mafon's Cafe. '
Thomas Seley, feized of Copyhold Lands
for Life, did execute a Deed to Peter Seley,
as a collateral Security to indemnify him for
the Payment of 100 /. by which Deed, after
a Recital of the Counterbond given to Peter,
and the Eftate which Thomas Seley had in the
Lands, he did covenant, grant and agree
for himfelf, his Executors, Adminiftrators
and Afligns, with the faid P. that he, his
Executors and Adminiftrators, fhould l}lﬁl{d
: thele
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Leafe,and not thefe Lands from the Time of making the

a Covenant.

faid Deed for 7 Years, and fo from the End
of 7 Years to 7 Years, for and during the
Term of 49 Years, if Thomas fhould fo long
live. The Conrt feemed inclined that it’s 3
Leafe, and fo a Forfeiture, there being no
Cuftom to warrant it. It is a Rule, Thar the
Word [Comenant] #ill make a Leafe, though rhe
Word |Grant] be omitted ; nay, a Licence to
hold Land for a Time without cither of thefe
Words, will amount to a Leafe, much more
when the Words are, To have, holdand enjoy,
the Lands for.a Term certain: As Hob. 35.
Tifdale and Effex. 2 Cro.92, 398. 1 Rol. Abr.
847. Cro. Car.207. And 1t is now fettled,
that an A&ion of Debt may be brought up-
on fuch a Covenant ; but it was {martly ar-
gued on the other Side. ' If the conftruing of
it to be a Leafe will work a Wrong, then it’s
only a Covenant and an Agreement, andno

“Intereft will veft; and therefore it thall not

Rent, andnot
a Sum in
grofs.

be intended a Leafe in this Cafe of a Copy-
hold, for if it thould, there would bea Wrong
done to the Leflor and Lefice ; for it would
be a Forfeiture of the Eftate in the one, anda
defeating of the Security of the other ; but
no Judgment was given. 2 Mod. 80. Ri-
chards and Seley. 3 Keb. 638, Mefme Cale.
Articles of Agreement indented and fealed
between 4. and B. the Words are, I 7 cove-
nanted and agreed, That A. doth lett fuch Land
to B. for § Years from Michaelmas next, provi-
ded that the Leflee fhall pay therefore at Ai-
chaelmas and Lady-Day 100l. by equal Por-
tions ; in-as much as thefirft Words are a pre-
fent Leafe, the Provifo fhall make a prefent
Refervation of the Recovery, and nota Sum
in grofs. 2 Rol, Abr. 449. Vide plus infra.
' Covea
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Covenant, and not 2 Solvendum.

Plaintiff brings Debt on Bond againft the
Defendant, wherein the Defendant did ac-
knowledge himfelf to be indebted to the
Plaintiff in 40/ which he did thereby co-
venant to pay, when fuch a Bill of Cofts
thould be ftated by Two Attorneys indiffe-
rently to be chofen between them ; and fets
forth in his Declaration, That he named one
Attorney, and defired the Defendant to
name another, which he refufeth to do, and
fo intitles himfelf to the A&ion. Per Cur’,
This is a Covenant, and not a Solvendum, for
elfe it will be in the Defendant’s Power ne-
ver to pay the Money, and the Plaintiff,
having named an Attorney, ought to Re-
cover. 2 Mid. 266. Sir F. Orway and Hol-
dipps.

Covenant, and not Account.

Covenant upon a Writing fealed, by which Govenant fies
the Defendant’s Teftator acknowledgeth him- upen 2 Wri-
felf to be accountable to the Plaintiff’ for all ::’l‘lg’hby
fuch Moneys which fhall be char%ed by De}:nd;?;
him upon A. to be paid to B, and faith he covenants to
charged fo much upen A, to be paid to B, beaccounta-
and that he had not paid it ; wherefore he ble for 1004,
brought this A&ion againft the Defendant,
his Executors : Per Cur’, Covenant well
lies upon fuch Words in a Deed, though,

1 Cr. Geary and Raifon was cited to the con-
trary. Covenant will lie upon any Words in &
Deed, purporting an Agreement for Payment of
Money. 1 Levins 47. Brice verfus Carr. Vide

this Cafe, 1 Keb. 155, Er per Cur’, There is
o no
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no other Remedy againft Executors; and
had it ‘been againft the Parcy himfelf, fuch
Agreement being by one Perfon to pay
‘Money charged upon 7. S. for which an
‘Account lieth not, he being not chargeable
as Receiver or Baily, the only Remedy is by
Covenant, and it’s not like Green and Refon’s
Cafe, 1 Cro. 128. No Notice is given by the
Plaintiff to Dixen ; who, upon fuch Bill,
was to pay to Sic Thems Viner, which per Car.

is not neceffary, Vide 1 Kel. 155,

CHAP IL

What Words will create or amount to an exprefs

. Cowenant, or not.

Yielding and HE Words, Yielding and Paying, makes an

paying.

The Leflce
thall ropair.

exprefs Covenant, and not a Covenant.
in Law only; as if a Man let Land for
Years, referving a Rent, Aéion of Cove-
nant lics for Non-Payment of the Rent, for
veddendo, the Rent is an Agreement for the
Payment of the Rent, which will make a
Covenant, 1 ¥emtr. 10. 1 Rol. Abr. 519
Pl 1o. ' .

Thefe Words in an Indenture of Leafe,
[and the Leffee fhall repair the Mills] being the
Thing leafed, as oft as Need fhall require,
and fhall leave them fufficiently repaired at
the End of the Term, make a Covenant, for
it is the clear -Agreement of the Parties,
and otherwife the Words {fhall leave, ¢¥e.]
will not have any Effeé, and becaufe of the
laft Words it cannot be a Condition, Bret
and Cumberland; and being by Indenture, it

s
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is the Words of boch Parties. Pop. 136, 2 Cra

L
2

99.

If Leflec for Years covenant to repair, &-ce
provided always, and it is agreed, that the
Leflor fhall find great Timber : This makes

a Covenant on the Part of the Leffor to find

great Timber, by the Word [agreed,] and fhall

not be a Qualification of the Covenant of

the Leffee: But if the Leflee covenant to j gy, 2740
Repair, provided always that the Leflor Raym, 183.
fhall find great Timber without the Word

[agreed ;] this Provifo fhall not be any

Covenant on the Part of the Leflor, but

fhall only "be a Qualification of the Cove-

nant of the Leflee. 1 Rol. Abr. §18. Holder

and Taylor’s Cafe. In the Indenture of Ap-

prentice, That Apprentice fhall be Loyal,

& Secreta [na wvelaret 5 thefe Words imply a
Covenant.  More 135. Stanton’s Cafe.

If there are Articles of Agreement be-

tween 4. and B, by which it is agreed (upon

a Marriage intended between A. and C.) that

all the Stock of C. fhall rémain in the Hands

of B.until 4. thall make a certainJointuretoC.

ipoB. Annuatim folvendoto A. intereflé proinde fe-
cundum ratam 8 1. per Cent. &vc. If B. does not

pay the faid Intereft, an Aéion of Covenant

lies againft him upon thefe Words ; for that

every Agreement by Deed is a Covenant,
and otherwife A. thall not have any Remedy
for the Money. 8 Car. B. R. Crofs and Nor-

they, 1 Rol. Abr. §18. Pl 6. i .

1t a Man convey Land to another in Fee Covenant or

with Warranty, and after the Land is eviéted Warranty ac-
by eigne Title for certain Years, the Grantee €0rding asthe
of the Land may have A&ion of Covenang BViftionis.
upon the faid Words again{t the Grantor up-

on this Evicticn, although the Warranty be
an- .
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annexed to the Freehold, for the faid Words
make a Covenant if a Chattel be eviéted,
and a Warranty if a Freehold be demanded.
X Rol. Rep. 25. Rudg and Pruchcomb.

This Cafe is more intelligibly reported in
Hob. 3. Tel. 139.

It 15 agreed, that there is no need of the
Word Covenant to make a Covenant, but
any Thing under the Hand and Seal of the Par=
ties, which import an Agreement, will amount to
3 a Covenant. 1 Rol. Abr. §18. Thefe Words
Wordsof A. in a Leafe for Years, That she Leffee (hall Re-
greement - g5 make a Covenant. So in the Cafe of
:‘a;kt" Cove- fndentures of Apprentifhip, there are not
) the formal Words of a Covenant, but only
an Agreement, That the Mafter fhall do this,
and the Apprentice fhall do that; thefe are
Covenants, but in all thefe Cafes there is
fomething of an Undertaking. So Rol. §19.
Walker's Cafe. If a Deed be made to another
Wordsin the in thefe Words, wiz. 1 have a Writing in
FutareTenfe. ryy Cuftody, in which 7. ftandeth bouad to
B.in 100/ and I will be ready to produce
it : This is a Covenant, for this is a prefent

enghging to do it. :
A.madeaBill of Debt againft B. for the Pay-
ment of 20l. at4 Days, and in the end of the
Deed covenanted and granted with B. his
Executors and -Adminiftrators, That if he
made Default' in any of the faid Payments,
that then he will pay the Refidue that then
fhall be unpaid ; and afterwards A. fails in
the firft Payment, and before the fecond Day
B. brought A&ion of Debt for the whole 20/,
It was moved, if B. will fue A. before the
Taft Day, it ought to be by Way of Cove-
nant;and'not by Debt. But per Cur. the A&tion
lies ; for if one covenant to pay me 100 2.
’ 4 at



The Latw of Cobenantgs. 1§

at fuch a Day, A&ion of Debt lies 4 fortiori, The Word
when the Words of the Deed are Covenant gggg:ﬁ‘e‘s
and Grant; for the Word Covenant fome- gund:in Cos
times founds in Covenant, fometimes in venant, fome.
Coigltra&J [ecundam [ubjectam materiam. 1 Leom timés in Cone
208. : tract.

"The Teftator was indebted to the Plaintiff Bond to pay
by Bond, which he did thereby covenant to 4° . w”tef‘;laﬁ
pay, when fuch a Bill of Cofts thould be fta- 1x fored it is
ted by Two Attorneys indifferently to be 3 Covenant,
chofen between them ; and fets forth in his
Declaration, That he named one Attorney,

and defired the Defendant’s Executor to name

another ; which he refufed, and fo brings

Ad&ion of Covenant. This is a Covenant,

and not a Solvend’ ; and if it fhould not be

a Covenant, but an entire Bond, then it

would be in the Power of the Obligor, whe-

ther ever it fhall be payable ; and the Plain-

tiff, having named an Attorney, ought to

recover. 2 Mod. 266, Sir Fobn Otway verfns

Holdipps Executor, &c. Iam contentto give

.to W. 10 L. at Michaelmas, and 101, at Lady-

Day, Action of Covenant lies upon it as yell

‘as Debt. 3 Leon. 119.

In Covenant on a Feoffment and Grant
of Bifhops Lands, Breach was affigned, That
the Defendant had no good Title, and De-
murrer thercon ; the Court conceives that
this will not make any exprefs Covenant,
but ded; will, and {o refervando. 3 Keb. 549.

Browning’s Cafe.

Covenant doth not lic againft Executors ‘
of Tenants in Tail, upon thefe Words, De- Demife and
mife and Gramt. 1 Anderfon, 9.12. Upon Granc.
the Words [ Demife and Grant] without any
other Words, which comprehend Warrar;t{y
in them, this A&ion well lies, and a Leafe

by
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by Eftoppel is a good Leafe to ground this
A&ion upon Evicion ; and to traverfe that
he was not poflefs'd by vertue of a Leale, is
no Plea againft the Leafe by Indenture,
which is an Eftoppel, without fhewing a
particular Caufe. Cro. Fac. 73. Stiles and
Hering.

If the Lord grant to his Tenant, that he
will not diftrain him in fuch a Part of his
Land for his Rent, this fhall be taken to be
a good Covenant, by this Word [Grant.]}
Perk. Selt. 69.

If 2 Man make a Leafe for Years, and
warrant it to the Leflee, his Heirs and Afligns,
though this be not aWarranty, yet it’sa good
Covenant in Law. Br. Cov. 38.

"Though theWords Vendidit affignavit & tranf
tulit, does not amount to 2 Covenant againft
an eigne Title, yet againft the Covenantor it
will amount to a Covenant. 3 Keb. 304.
Deering cont’ Farringtop.

A Leafe for Years made to 4. determina-
ble upon the Lives of B. C. and D. B. dies,
A. afligns to E. and E. reciting the Death of
B. and the Affignment to him, affigns the
Term to F. and covenants with him, That
he himfelf is lawfully poflefs'd of all the
Premiffes of a-good and fufficient Eitate for
the Refidue of the faid Term, if the faid
C.D. or either of them, fhall happen fo long
to live, and they the faid C. and D. are yet
in full Life, though the Words are not, (and
that) the faid C. and D. are yet in full Life ;
yet this is implied by the Words, and is as a
feveral Covenant, or otherwife the laft Pare
would be void and of none Effe&. The
Breach was, That C. was dead at the Time of
the Affignment. 2 Rol, Abr. 249. Pl 2.

3 Where
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Where Recital amounts to a Covenant.

~ Covenant on Demife of 2 Coal-Mine,

whereby it’s recited, That before fealing of

the Indenture, it was agreed the Plaineff

fhould have the 3d Part digged, &c. On De-

murrer to theDeclarationit wasexcepted, That

here is no Covenant to pay the 3d Part, but

aRecital of an Agreement to haveit. But by Recical That
Hales, were it but a Recital, that before the jcis agr’eed.
Indenture they werecagreed, it isa Covenant ;

and fo to fay, Whereas it was agreed to pay

20 J. for now the Indenture it {elf confirms

the Agreement, and Intent Precedent, tho’

it be relative to the former Aé in Pais, when

it's declared by Deed, it is now a Covenant

by the Indenture. 3 Keb. 465. Barfoot and

Picard.

Defendant covenanted by Articles, reciting, A Covenane
That a Marriage was intended between the that doth not
Defendant and one Rebecca, Widow, who C::g& ‘."I“,h
had feven Sons; the Defendant covenanted :h,t,::é‘:,‘,’,d
in the faid Articles, having recited, That occafions it,
R. M. deceafed, Father of the faid feven fhall noc
. Brothers, had by his Will bequeathed, cuili- oblige, &e.
bet ipfor’ bpmd‘ Fofeph” Facob, &c. (only leaving
out Nathaniel) the Sum of go I a-piece; co-
venants with the Plaintiff to pay to the faid
feven Sons, naming Nathanicl, prad’ [eperales
Legationes, wel Sum’ so l. and the Defendant
pleads further, he paid to the fix Sons 5o/, a-
piece, and fheweth Performance of the other
Articles: Plaintiff demurs, becaufe he fhews
not he paid 50 /. to Nathaniel,and he did expref-
ly covenant to pay the faid Nathaniel, andthe
reft, the faid feveral Legacies or Sums of §ol.

Per Cur’, in the Recital of the faid Will,nothing
is mentioned ro have been bequeathed to Na-
C thaniel
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thaniel as well as the reft, though he cove-
nants to pay to Nathaniel as well as the reft,
yet it is Legationes, [wmmas pred, and there

‘being no Legacy to Narhaniel, and that ap-

pearing by the Recital of the Will, his Co-
venant fhall not oblige the Defendant to pay
him any Thing. 2 Vemtr. 140. George and
Butcher.

A. by his Deed Poll recited, That he was
poflefled of certainLands for Years of a cer-
tain Term, by good and lawfu] Conveyance
he affigned the {ame to 7. S. with divers Co-
venants, Articles and Agreements, in the
faid Deed contained, which are or ought
to be performed on his Part : The Q# was,
If the Recital be an Article or Agreement
within the Meaning of -the Condition of the
Bond for Performance. Per Gandy, it is'an
Agreement, every Thing contained in the
Deed is an Agreement, and not only that
which I am bound to perform. It was mo-
ved,; If that Recital be within thefe Words
of the Condition, [which are or onght to be per-
formed on my Part 2] And fome were of Opinion,
it is not within thofe Words, for that extends
only in futurum ; but this Recital is of a
Thing paft, or ac leaft prefent. Clench ; Re-
cital ¢f ic {elf is nothing, but being joined
and donfidered with the reft of the Deed, it
is material as here, for againft this Recital
he cannot fay that he hath not any Thing in
the Term, and it was clearly refolved, That
if the Party had not that Intereft by a
good and lawtul Conveyanoe, the Obliga-
tion was forfeited. 1 Leom. 122. Severn
and Clerk.

In
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_ In Babington and Allen’s Cafe, thefe Words
[paying the Rent] is no Condition Pre-
cedent, but rather Comcomitant, and is the
Confideration whereupon the Party is to do
the A&, and is liable to Conftru&ion as the
Subje& Matter is, the Word [paying] and
without Conftrucion (unlefs as in the Cafe
of Dier 371. it be Precedent) doth not im-
port a Condition ; but clearly here it can be
no Condition, being an ufual Claufe at the
End of all Leafes. 2 Keb. 9. 23.

CHAP IL

What Words amount to a Covenant, and not to
a Condition 3 or to & Condition, and not to a Co-
venant.

LEﬂ”ee brought Covenant, and declared,
That the Leflor covenanted with him,

that he paying the Rent, and performing

the Covenants on his Part to be performed,
fhall quietly enjoy ; the Breach affigned was
a Difturbance by the Leflor. Leffor pleads,
the Plaindiff did enjoy quietly till fuch a
Time ; but then he cut Wood down, which
was contrary to his Covenant, and then he
entered. The @« was, Whether the Defen-
dant’s Covenant was Conditional or not? For
if it amount to a Condition, then the Leflor’s
Entry "is lawful; but it it be a Covenant,
he ought to bring his A&ion. Per Cur,
the Covenant is not Conditional, for
the Word, Paying and Performing, (ignify no
more than that he fhall enjoy under the
Rents and Covenants. Indeed, the Word

C:z [Pay-

19
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Where the  [Paying] may in fome Cafes amount to 2

:’r"n(;fd Paying [Cogdit%gn ; b}:n that is, where without fuch

Conditio @ Conftruction the Party can have no Remedy.

and where 2 Mod, 35. Vaughan 32. 1 Sid. 266, 280.

not, Leffor covenants, That the Leflee, paying
his Rent, fhall enjoy the Land demifed du-
ring the whole Term the Leflee did not pay
the Rent, and after is ejected by a Title Pu-
ramount, by Two Judges againft Oue : The
Cotenant is Conditional, and the® Leflee
fhall not have Advantage of it, if he did not
perform the Condition which is created by
this Word [Paying]. 4 Leon. p.5o0.

A Man lets Land by Indenture, and in it

is fuch a Claufe, and it is covenanted (or a-
greed) between the faid Parties, that the Lef~
fee fhall not do fuch a Thing upon Pain of
forfeiting his Eftate. It is a2 Condition, for
the Words being indifferent whether of the
Leffee or Leflor, they fhall be taken for the
Words of the Leflor.” 1 Rol. Abr. 407, 408.
 Sir Thomas Fones. p. 206. in Warren and
Arthur's Cafe. One covenants that the
Plaintiff fhall quietly enjoy the Land de-
mifed, paying the Rent referved: And
there it was pleaded, That the Plain-
tiff had not paid the Rent according
to the Refervation and Demur upon
this; but it was adjudged there, that the
Word [Paying] doth not make the Covenant
Conditional, but that it was a Reciprocal
Covenant, for which the Party may have his
Action. This Cafe is reported, 2 Mod. 34.
The Caf: there was, The Breach afligned
was a Difturbance by the Leffor ; Defendant
pleads, that till fuch a Time the Plaintiff
did quietly efijoy; bur that then he cut down
Wood, which was contrary to his Covenant,

whera
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whereupon he entered. Now if this Defen-
dant’s Covenant amount to a Condition, then
his Entry islawful. Per Cer’, It amountstoa Co-
venantonly, and makes not a Condition; nor
was it ever known, that by thefe Words the
Leflor entered for Non-payment of Rent.

One made a Leafe for Years, Leflor co- A Covenane
venanted that the Leflee thould have Houfe- on che Part of
boot, Hayboot and Plowboot, without com- the Leflor,
micting any Wafte, u#pon Pain of Forfeiture of and cotaCon-
the Leafe. The Covenant is no more than “"°%
what the Law appoints, and therefore vain ;
and it’s a Covenant on the Part of the Leflor,
and fo cannot be a Condition.  Cro. Eliz. 604.

Archdeacon wer[us Fennor.

A. makes a Leafe of Lands to B. for 10
Years, rendring Rent,and B. covenants to Re-
pair; afterwards 4. by his Will devifeth, That
B. fhall have the Lands for 30 Years, after the
10 Years, under the like Covenants as are Covenantsin
comprifed in the Leafe : This makes it to be 2 ﬁ"éL“.ﬁ"
Conditions in the Second Leafe what were J - io:‘:';-e.
Covenants in the firft, for they cannot be ¢ond,
Covenants for want of a Deed; and if they
fhould not be Conditions, the Heir of the
Leflor were without Remedy, if they are
not performed. Godb. 98, 99, 2 Leon. P 4o.

Owen §4. Machele and Dunton.

Leflee covenants by the {fame Indenture of Where a Co.
Leafe, that he will not alien nor affign his venantisa
Term to any other but to his Wife for Life, Condition to
and the Refidue of the Term to his Children, §5o
or one of his youngeft Brothers, upon Pain t
of forfeiture of his Leafe ; the Leflee afligns
it to his Brother, having a Wife. This Co-
venant is a Condition to defeat the Eftate ;
for being by Indenture, they are the Words
of both Parti¢s, and are fufficient to deter-

C 3 mine
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Provifo a-
bridging a
Covenant.

The Law of Cobenants.

mine the Leafe. Cr. Fac. 389. Whichcoat and
Fox. 2 Bulff. 290.

Recoverors to an Ufe, before the Statute
27 H.8. make a Leafe for 99 Years by In-
denture, at 10 /. Rent; Leffee by the fame
Indenture covenanted, That he will pay the
Rent to Cefuy que Ufe, his Heirs and Affigns,
provijo femper, 1f the {aid Ceffuy que Ufe doth
not make his Heir-Male his Aflignee, that
then he fhall pay the Rent to the Recove-
rors, their Heirs and Afligns; afterwards
Ceffuy gue Ule dieth, and doth not make his
Heir-Male his Affignee, Leflee doth not pay
the Rent to the Recoverors. The Qu’ was,
If ¢his Eftate were forfeited, and that this
Provifo makes his Eftate Conditional ? Per
Cur’y Its no Condition that went to the E-
ftate, but only abridged the Covenant.
Cro. Elix. 73. Scot’s Cafe. 2 Leon. 128.

In Trefpafs, Defendant juftifies, for that
M. feized of Lands let them to the Plain-
tiff except the Trees and Liberty of Eradi-
cating, & afport’ cum averiis reparand fepes
o~ implend fovess, and M. grants the Trees
and the Liberty to 4. and he and the other
Defendants, as his Servants, ufe this Liberty,
which is fpecially pleaded, que eff ead’ Frattio.
Plaintiff demurs, and for Caufe fhews, that

Covenant,and the Defendants have not alledged that they
not a Condi- have filled the Ditches, and amended the

tion.

Hedges, according to the Agreement. Pol-
lexfen for the Plaintiff fhewed, that this is a
Condition, and nct being performed, de-
ftroys the Agreement, and avoids the Liber-

ty. But per C#’, This 15 not a Condition,

but a Covenant, for which the Lefiee hath
Remedy by A&ion. It was objeéed, That
the Power and Liberty was annexed to the.

: Re-
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Reverfion, which is not granted to 4. fed
non alloc, for the Liberty is annexed to the
Trees, and incident to them, and aflignable
with them. Sir Tho, Fones 205. Warren and
After alias Arthur.

A Provifo, coupled with other Words of Where aPro-
Covenant and Grant, fhall not create a vifo fhall not
Condition, but be of the fame Nature as g!’.kcac""'
other Words of Grant, as, Provifae femper, fon.
and the faid 4. B. covenants ang grants
to and with, &< That the faid Earl- of
Huntington, and Lord Mountjoy, may dig
for Oar. 4 Leon. 147. Moor 174.

Debt on Bond, for Performance of Arti-
cles; the Plaintiff covenanted with the
Defendant to aflign over his Tradé to
him, and that he fhould not endeavour
to take away any of his Cuftomers; and
in Confideration of the Performance of
this Covenaat, the Defendant covenanted
to pay the Plaintiff 60 L per Awwwm du-
ring his Life. Thefe Words, in Confidera-
tione Performationss, make it a Condition Pre-
cedent, which muft be averred. 3 Leon,

219. Per Cur’. prater Twifden. Twifden, How

long muft he ftay till he be entitled to

his Annuity ? As long as he lives ? For this

Covenant may be broken at any Time. Beter report.
Maledita expofitio. 1 Mod. 64. Humlock and €dby Seuders.
Blacklony. Et 2 Sand. 155. 2"Keeble 674.

Lord Cromwell's Cafe, the Words, cove-
nanted, provided and agreed, give an Ad-
vantage of a Condition, or a Cove-
nant.

C 4 Pluis,
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Provided al-
fo, and it 1s -
covenanted,
granted, and
agreed,where
it is a Cove-
nant, and
where a Con-
dition.

Where Pro-
vifois a'bare
Covenant,’
and why.

The Law of Cobenantg,

Pluis, where [Provided] amounts to a Condition,
or a Covenant.

rant by the Earl of Pembroke of the Licu-
tenancy or Deputyfhip of the Weft Part of
the Forreft of Sehwood, to Sir Maurice Berkley,
and the Heirs Males of his Body : Provided
always, %ind the faid Sir Maurice covenanted
and granted, & . with the faid Earl, his, &-c.
That it {hall be lawful for the faid Earl, his
Heirs and Affigns, to have all the Preemi-
nence and Commandment of the faid Game
and Hunting there, as if the Grant had not
been made.” Provided alfo, and the faid
Sir Maurice covenanted for, ¢c. to and with
the {aid Earl, his, &. That the faid Sir Mau-
rice, and the Heirs Males of this Body,jwould
preferve the Game as it hath been ufed, and
that they fhould not cut any Wood, &.
Sit Henry Berkley, Son of Sir Maurice,cut down
Four Timber Trees. Qu. was, 1f this were a
Condition, and fo gave Entry to the Earl on
a Covenant? = '

Per Cur’y The firft Provifo is not a Condi-
tion but a Covenant, either becaufe by this
he is not to do more than he may do by his
fuperior Cuftody, in which Cafe he ought to
do it by his owp Authority ; or if it be taken
that he may kill the Game at his Pleafure,
it is veid, becaufe againft his Office. -

' 2. The fecond Provifo is but a bare Cove-
nant, it fhall be entirely the: Wotds of the
Grantee himfelf as the Covenant is, and with=
out the Words of the Grantor a Condition
cannot be. And therefore, {fuppofe it had
been on the other Part, provided always, and
the Grantor covenants that the Grantee fhall

have
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have the Refufe of the Browfe, ¢rc. This §s 2 This Cafe
meer Covenant, Poph. 116. Earl of Pembroke otherwife re-
ver. Sir Hemry Berkley, a Cafe there put by ported by
Seryeant Bendlow, was this : ' M’:{ 7°i’,.
Provided always, and it was covenanted, ar; Cr. £
granted and agreed between the Parties, 1f 2
the Leflee fell or alien the Term, that the
Leflor fhall have the Preferment. This they
agreed to be a good Condition, becaufe they
ate the Words as well of the Leffor as of the
Leflce. But the Cafc of Harrington and Pepull,
17 Eliz. B. R. Pepull made a Leafe for Years
to Harrington of a Farm, except the Wood,
and covenanted with the Leflee, that he fhall
take all manner of Underwood. Provided
always, and the Leflee covenants, that he
will not cut any manner of Timber-Trees,
and it was adjudged no Condition, Popb. ibid..
117.
If there are Articles of Agreement made
by Indenture between 4. and B, by which 4.
agrees that B. fhall have an Houfe in a Street
in London for certain Years, provided and up-
on Condition that B. fhall receive and pay
the Rents of the other Houfes in the fame
Street of 4. mentioned in a Schedule. And
itis further agreed, that B. for his Labour in
colle@ing the faid Rent, fhall have the
Overplus of the Rents beyond fuch a Sum.
This is not any Covenant on the Part of B.
to bind him to receive and pay the Rents
mentioned in the Schedule ; but the Provifo
will make the Eftate of B. void in the Houfe
(this being a Leafe, and will not make a Co-
venant). M. 4 Car. 1. B. R. Geary and Rea-

v

fon, Cr. Car. ¥28. yet fee 1 Levinz 47. Price

A <.

ver. Carr, & al’.
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If A. make a Deed to B. in thefe Words ¢

Yhawve in my Cuftody one Writing Obligatory, in

which Writing Obligatory one William now ftand-

eth bound tothe [aid B. for the Payment of 4001,

fuch @ Day,. being the proper Money of B. and I

will be ready at all Times when I [ball be required

to deliver the [ame Writing Qbligatory to the (aid

B. If B. after demands the Obligation of the

fTwitbe faid 4. and he refufeth to deliver it, B. may
ready atall have an A&ion of Covenant upon this Deed,
Times to de- by force of thefe Words, [and I will be rea-
liver]amount dy a¢ all Times when I fhall be required to -

0 :rCove- red{e_li\’er the fame,] 11 Car. B. R. Walker's
’ Cafe. ‘
Provifo, If A. let to B. for Life, with a Provifo,.

where it That if the Leflee dies within the Term of
makes not 2 Forty Years, that then the Executors of the.
‘é:“fe' only 2 § effee fhall have it for fo many of the Years
VERsAt-  which fhall amount to the Number of Forty
Years, to be accounted from the Date of the
Indenture of Leafe. This Provifo fhall not
make a Leafe, but only a Covenant, Dier 150.
1 Rep. 1§5. Rector of Chedington’s Cafe. '
Covenant, on  Action of Covenant was brought upon
what Words. thefe Words, (wiz.) I oblige my [felf to pay fo
much Money at (uch 2 Day, and (o much av [uch
a Dgy. Per Cur’y, A&ion of Covenant lies,
efpecially if both Days are not pafs'd; but
the Chief Baron Bridgeman doubted, how the
Law would have been if the Words were, Te-
neri & firmiter obligari, for that thofe Words
. found in Debt and not in Covenant. And
per Cur’, the Words, quod teneat Conventionem,
and de Conventione fracta, are all one, Hardr.

178. Norris's Cafe.
. Where the It hath been a general Rule, That the Wyrd
Word Cove. Covenant will make a Leafe, tha’ the Word Grant

nant will _ be omitred ; much more when the Words. are,
make a Leafe. To
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7o Hoid, Enjoy, &c. 2 Mod. Rep. 80. But if
one covenant'to grant and f{uffer one to en-
joy fuch Lands, this will not amount to a
Condition, for the Intent of the Parties is
only to make it a Covenant.
Bithop of Rochefter let Lands to the Defen-
dant. Plaintiff replies, That the {aid Leafe was
upoa Condition, (wviz.) the Leflee by the In-
denture of the faid Leafe did covenant, that
he would not put out nor difturb any of the
Tenants inhabiting wichin the faid Mannor
out of their Tenenients, doing their Duties
according to the Cuftom of the faid Mannor,
and fhewed the Defendant had put out one
A. G. a Tenant, &v. and that the Bifhop had
reenter'd for the Condition broken. Per
Cur’, it is aCondition, tho’ the Words found A Condition,
in Covenant, and be the Words of the Leflee, tho’ the
yet the Leafe being made by Indenture, the Words found
fame is the Deed of both, and every Word i» Covenant.
in it is {fpoken by both Parties; and tho’ he
may have Aéion of Covenant, yet he can-
not thereby overthrow the Leafe as by Entry
for Condition broken, and yet by the Words
it feems that the Meaning of the Indenture
was, that by the Breach of this Covenant the
Eftate fhould be defeated. So 24 Eliz. Hill
and Lockbam : By Indenture the Leflee co-
venanted to grind all his Corn at the Leflor’s
Mill, and in the End of the Indenture
Leflee covenanted to perform all Covenants
Jub pena forss faflure, and by the Opinion of ¢qyenane no
the whole Court the {ame was a Condition ; g difuch
but in the principal Cafe the Breach was not any Tenant
well afligned It 1s faid, he had put out a Wo- of the Man.
man, unsm Tenentem, &c. and perhaps fhe J0C o8 of
was but Tenant at Will, and the Covenant ;:‘,ft}"f,‘;';‘;g
refers only to Copyholders, and periaps éhg theit Daties.
a
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had diffeifed one of the Tenants, and then
the putting her out is no Breach; it’s faid the
had done her Duty that might be once, he
ought to have {aid fhe had done her Duty al-
ways, and the Exceptions were incurable,
X Leon. p. 245. Thomas and Ward.

. The Parfon of D. covenanted with one of
his Parifhioners, that hefhould pay no Tythes,
for which the Parifhioner covenanted to pay
to the Parfon an Annual Sum of Money,and
afterwards the Tythe noe being paid,the Par-
fon fued him in the Court Chriftian, and the
other prayed a Prohibition. Per Cur’, It’s a
bare Covenant and no Intereft of the Tythes
pais, bur it’s a bare Covenant, and the Party
who is fued for Tythes has no Remedy but
by Adtion of Covenant, Poph. 140. Fulcher
and Guflin. '

Clapham and Moyle’s Cafe.

On Marriage agreed on between the De-
fendant and one Mary F. 1500l was to be
paid by Articles at feveral Days to the Plain-
tiff, and he to convey feveral Lands and an
Office to the Defendant, Provifo that the De-
fendant out of the firft Three Years Profits
fhould pay goo 2 to the Plaintiff. Plainciff
brings Debt on this Provifo, averring Profits
above the Value received, and that the Mar-
riage took Effe&. Defendant demurs,becaufe
this Provifo is in Nature of a Defeafance or
Condition. Per Cur’, this Provifo can never
have any Effe& as a Condition, Moyle was to

no Effc& as furrender to bring the other in, but could not

a Condition,
but is by
Way of A-
grecment,

re-enjoy it on Breach of Condition. There
are no Words that refer or dire& to any Pro-
vifo to be in the future Grant, nor would the
Matrer bear it, heing an QOffice of Juﬁicc{i
an
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and therefore could not be reduced on Breach
of the Condition ; it muft be conftrued by
Agreement of the Parties to be a Covenant,
1 Keb. 842, 860, 892, This Provifo isnot
by Way of Defeafance,butAgreement, 1 Lev.
155. Per tot Cur’, itamount but to a Covenant
by Articles. It is covenanted and agreed be-
tween the Parties, that f. H doth let the
the faid Lands for and during Five Years,
to begin, érc. Provided always [ the faid
Defendant] fhall pay to the Plaintiff yearly,
at fuch Feaft-Days by equalPortions,évc. du-
ring the Term. And the faid Parties agree
that a Leafe fhall be made purfuant. Per Cur’, Articles a-
This is an immediate Leafe, becaufe of the mounting to
Werds [ he doth let.] 2. This Provifo is a 3? “:.‘med“"
good Refervation of the Rent, it being by L
Articles whereunto either of them were Par-
ties: Per Popham, it's a Refervation and a .
Condition alfo. Provifo joined with the where pro.
Words of Covenant, make it a Condition wifs makesa
and a Covenant alfo, Cr. Eliz. 486. Har- Cogmaf;;
H H 1 andg a -
:{;;%‘Z (‘;1‘27'} .szé, as in Moo. 859. and Noy. 57. Gition alfo.
If a Man by Indenture lets Lands for Years,
-provided always, and it is covenanted and
~agreed between the faid Parties, that the
Leflee fhould not alien, and it was adjuged
that this was a Condition by Force of the
Provifo, and a Covenant by Force of the
other Words, 1 Inff. 203. b
A&ion of Covenant on Conceff & Feoffavi,
in a Conveyance of an Inheritance, and
Breach afligned in Entry on the Plaintiff. De-
fendant demurs. The Qu. was, Whether Con-
cefi make a Warranty or Covenant in Cafe of
Inheritance,as it doth on a Term? The Court
enclined it would not, Hob. 2 Keb. 188.
3 CHAPD
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CHAP 1V
What [ball be [aid an Agreement, and wha

Agreement amounts to a Covenant.

IF a Man let a Mannor by Indenture, ex-
cept a certain Parcel ot Land, and the
Leflee enters into Bond to perform all the
Covenants, Articles and Agreements con.
tained in the Indenture, and after the Leflee
enters into the Land excepted ; yet this is

Land except- not any Breach of the Condition, for the
ed, noBreach. Land excepted is not leafed, and is as if it

had not been named, and cherefore cannot
‘be intended an Agreement to be performed
on the Past of the Leflee within the Intent
of the Indenture, 1 Rolls Abr. 431, Ruffel and
Gullnoll.

On Oyer, the Specialty was, f. 11 May 1668.
It is agreed upon by Dr. J. P. and B. C. Efq; Tha:
the faid B. C. fhall give to the faid Dr. §oo L.
for fuch Land and Houfe, and the Brewing-VefJels.
In Witne[s whereof, we do put our Hands and Seals,
mutnally given as Earncft, in Performance of this,
§s. the Money to be paid o Week after Midfum-

Earneft Part mcr, 1668, Per Cur’ythe Earneft fhall be in-

of the Snm.

tended as Part of the Sum, and the A&ion is
well brought without Averment of the Con-
veyance of the Land, for it fhall be intended
that both- Parties had fealed the Specialty,
and if the Plaintiff hath not conveyed the

Whete Anti- Land to the Defendant, he hath alfo an

quity has a
mutual Rew
medy.

Ad&ion of Covenant againft the Plaintiff up-
on the Agreement contained in the Deed,
which amounts to a Covenant on the Plzin-

5 tiff'<
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tiff’s Part to convey the Land, and fo each
Party hath mutual Remedy againft the other;
otherwife if the Specialty had been the Words
of the Defendant only, and not the Words of
both Parties by Way of Agreement, as here
it is3 4nd in the Conclufion it’s faid, both Par-
ties have fealed it, 1 Sand. 319. Pordage and
Cole ver. Cafe, 1 Lev. 274. ¢& Raym. 183.
2 Keb. §69.

A. by his Deed-Poll recited, That whereas
he was poflefled of certain Lands for Years
of a certain Term, by good and lawful Con-
veyance he afligned the fame to:%. §. with
divers Covenants, Articles and Agreements
in the faid Deed contained, which are or
ought to be performed on his Part : The
Queftion was, If this Recital [Whereas he
was, | be an Article or Agreement within
the Meaning of the Condition of the faid
Obligation, which was given to perform,de.?
Per Gawdy, it is an Agreement. For in fuch 0.1
Cafe Tagree T am poflefsd of it, for eVery cical amours
Thing contained in the Deed is an Agree- to an Agree-
mént, and not only that which I am bound ment.
to perform ; as if I recite by my Deed, that
I am poflefs’d of fuch an Intereft in certain
Lands, and affign it over by the fame Deed,
and thereby covenant to perform all Agree-
ments in the Deed; if I be not poflefs’d of
fuch Intereft, the Covenant is broken. Per
Clench, Recital of it felf is nothing, but being
joined and confidered with the reft of the
Deed, it is Material, as here, for againft this
Recital he cannot f{ay he hath any Thing in
the Term. And it was refolved, that if the
Party had not that Intereft by a good and
lawful Conveyance, the Obligatien was tor-
feited, x Leon. p. x22. Severn and Clark. Agrec-

oent
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ment to pay makes a Covenant, 2 Mod. 92,
268, 269. ‘ _

A Condition to perform Covenants and
Agreements ; one was, That the Plaintff had
covenanted with the Defendant, that it fhould
be lawful for the Defendant to cut down
Wood for Fireboot and Hedgeboot, without
makingWafte,or cutting more than neceflary;
the Plaintiff afligns a Breach in that Cove-
nant (which is in Truth the Plaintiff’s Co-
venant); the Exception was, that the Con-
dition ought bus to extend unto Covenants
to be performed on the Part of the Leflee;

Agreement | (o] non allocas’. It is the Agreement of the

:ﬁ fgo%:?"‘" Leffee, tho’ it is the Covenant of the Leffor,

nanc of the 1 Leon. 324. Stephenfon’s Cafe.

Leffor. It may be the Agreement of the Lefice,
tho’ it be the Covenant of the Leffor, 1 Le-
on. 324. vid. fupra.

What a. Agreement in Articles with Covenant on

mountsto a the Plaintiff’s Side to fettle a Jointure, and

Covenantto on the other Side to pay 6ooo . and it is a-

levy a Fine. or0ed in the Articles, That a Fine was in-
tended to be levied of fuch Lands, & for
fecuring the Payment of the 6000 I Per Dom’
Cancello & auters Fudges, this is a Covenant
to levy a Fine, 2 Mod. 87. |

s

2 Mid.80,81. What Words of Covenant or 'Agreement fhall a-

mount to a Leafe, and what (hall bg a Cove-

nant only. Vide fupra Leafe-Rent, and not a

Covenant.

Covenant to  1f @ Man covenant to permit and fuffer
peimit one to another to have, hold and enjoy certain
enjoy, €. is Lands 4 die dat’ for Life, this is a Covenant
8 Covenant. and no Leafe, and the Law will not expect
and ROLEXE any Livery, and for this he fhall not be Te-

nant
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naat at Will, 1 Roll. Abr. 859. Tooker anl
Squier.

Covenant in fome Cafes fhall amount to a Where Cove.
Grant. As, one covenants qeod Licitum. foret nant fhall a-
for the Leflee to take neceflary Fireboot and meunttoa
Houfeboot to be expended, and for the Re- Gt
paration of the Premiffes, Cr. Fuc. 255, Pur-
frey and Grymes.

. The Words, Covenant and grant that he Covenane
thall enjoy 'the Lands for Six Years, amounts and grant
to a Leafe, and fthall bind the Heirs, wid. [u--that one fhall
pra Drake and Monday’s Cafe. And the Words';?a’r?é’sthg
of the Covenant and Grant of the Leflee, that ;oums roa
he fhall pay fuch a Rent yearly, amounts to Leafe.

a Refervation, Cr. Fac. 207.° ’
* G. H.being feifed of Land in Fee, cove- Mortgage.
nanted with M. . to convey it by Fine or and not a
othet Affurance to M. . and his Heirs be- Leafe.
fore, ¢#c.which fhould be to the Ufe of him

and his Heirs,with a Provifo, That if he paid

to M. W. 10e /.- at the End of 13 Years,

that then he might re-enter, and chat all Af

furances fhould be to the Conifor; and cove-

nanted and granted for him and his Heirs

with the faid 44 W. and his Heirs, Thac he

and his Heirs thould enjoy the {aid Land un-

til the End of the faid 13 Ycars, and after

for ever,if the {aid 100 /. was unpaid; and

M. W. covenanted to pay yearly two Capons,

andthat he would not commit any Wafte, Per

Cur’, this is not a Leafe; for the Intent of the

Parties was, it thould bé:a Mortgage, which

is but a Covenant that he fhall enjoy during

the Time of the Mortgage, and not a Leafe,

and the Covendnt for quiet Enjoyment:fhews *

as much, Cr. Fac. 172. Evans and Thomasit:

D . One
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The Law of Covenants.

One Pleafance’s Cafe, cited Cr. Fac. 172. If
one covenants and grants with another, thac
he fhall have and hold his Lands for fo many
Years, it is a good and abfolute Leafe : But
if he covenants and grants that he fhall enjoy
his Lands for Ten Years, it is not a Leafe,
becaufe it founds only in Covenant.

It was {aid in Littleton and Per#n’s Cafe, 1 Le-
on. 36, & 118, 119, If 4. covenants with B.
that C. fhall have his Land for fo many Years,
rendring fuch a Rent, here is not any Leafe,
and therefore no Rent ; but if 4. had cove-

anted with C. himfelf it had been otherwife,
ecaufe between the faid Parties,

An Agreement or Covenant made between
F. S. and F. N. that . D. fhall have fuch
Lands for Years, this being made between
otrangers cannot amount to a Leafe. So if
- S.covenants wich 7. D. that his Executors
{hall have fuch Land for Twenty One Years,
this cannot amount to a Leafe, for they are
in this Degree as Strangers, Cr. Eliz. 173.
Porry and Allen, and fo is Littleton and Pern's
Cafe, 1 Leon. 136.

In Indenture of Articles the Plaintiff cove-
nants, that Edward, Brother of the Defendant,
fhould enjoy fuch Lands until the Feaft of

- St. Michael next following, rendring fuch a

Rent at the End of the faid Term, and that
Edward {hould pay fuch Rent. The Defen-
dant ﬁleaded, that his faid Brother paid to
the Plaintiff before the faid .Feaft of St. Mi-
chael, in full Satisfaction of the faid Rent, 3 5.
Plea is good, and upon the Matter the Co-
venant well performed, for there is not an
Rent in this Cafe, for here is not any Leafe.
For if A. covenant with B. that C. fhall have
his Land for fo many Years, rendring fuch 2
‘ ‘ Rent,
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Rent, here is not anyLeafe, and fo no Rent;
otherwife if 4. had covenanted with C. him-
felf, x Leon. 136, Littleton and Pern.

Where 7.S. covenants and conceffit to F. N. {concegir}
that he fhall have Twenty Acres of Land for makes a
Twehnty one Years ; it is a good Leafe, for Leafe.
this Word conceffit is as good as dimific ,

1 Leon. 118, 119,

By Articles between Harrington and Wife, it
is covenanted and agreed between the Par-
ties, that the {aid Fames Harrington doth let
the faid Lands for and during Five Years, to
begin at Michaelmas next enfuing, provided
that the faid Defendant fhall pay to the Plain-
tiff annually,during theTerm, at the Feafls of
St. Michael and the Annunciation, 120 /. by
equal Portions: And the faid Parties do co-
venant, That a Leaf¢ fhall be made and feal~
ed according to the Effeé of thefe Articles Articles
before, &c. the Feaft of All-Saints. Per Cuy’, make an ime
1. It is an immediate Leafe becaufe of the g’edr‘mh .
Words, [it is agreed that he doth let,] being ghere ks ¢ Coc
in the Prefent Tenfe, and that which follow- venane there-
ed is in Reference to further Aflurance, and in thata
the rather for that it is to be made after the Leafe thall be
Beginning of the Term, {o he ought to have f“e‘:l‘:‘é and
the Term prefently, at Michaelmas. 2. This '
Provifo is a good Refervation of the Rent,

Cr. Eliz. 486, Harrington and Wife, Moo. 459.

The Word, Agreement, being only in the
Stile, and not in the Article it {elf, a Cove-
nant and Promife alone will not amount to a
Leafe of a Frechold. Per Tirrel, the Reafon of
Hob. 33. was, becaufe the Word convenir was
join’d with agreeaviz, and a Covenant to en-
joy has been held no Leafe, 2 Keb. 268.

Dz CHA:Po
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Conftitute an
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The Law of Tatienants,

CHAD V.

Of Covenants in Law, and the Operation and Con-
' fequents npon it

By what Words.

I * By Indenture did conttitute the Plain~
L. iff Offcialem fuum, and ‘granted himy
cmmem. & ommnimodam ,  Arvchidiaconat’  jurif-
dictionem [uam, prediéF abfq; impetitione, -dene=
ghticne, veftridlione, &c. Thele Words abfg;8c¢.
do amount to a Covenant to make the De-
fendant fubje& to dn A&ioh, 1 Leon. 277. Bi-
fhop-and Redman. oo

H

The’ Word demifi imports' a Covenant.

‘Plaintiff in his Declaration thews, That at the

Time of the-Leafe made the Leflor was not

. feifed of the-I:and, but a Stranger, and fo
the Covenant in ‘Law broken ; but he did

not lay any actual Entry by Force of his
Leafe, tior any Ejeé&ment of the Stranger,

.nor any claiming under him, and fo no Ex-~

pulfion. Per Cu; the Adiofi did well lie,
for ‘the Breach of Covenant was, that the
Leflor had taken upon him to-demife that
which he could not, and [demifi] imports a
Power of Letting, as dedi does of Giving ;
and it is not reafonable to force'the Leflee'to
enter upon ‘the Larid, and {0 to commit a
Trelpafs, Hob. p. 12. Holder and Taylor: And
16 by the Word [ demifi] Aé&ion of Cove-
nane lies, tho"he never enter.- But,

§ Covenant
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Covenant was brought upon the Word where Co.
[demifi] for not repairing a Pump, where venant lies
the Ufe of the Pump is ler. Iris faid in “P““d'h;

1 Sid. 430. Pomfrer and Rycroft, mefme Cale, Xz]f(g oE ::yt.
1 Sand. 321. & 1 Vemt. 26, 24. Regularly

no Covenant lies upon the Word [demifi ] un-

lefs in Cafe of Eviétion of Leflee, and actual

Oufter or Expulfion by the Leflor, or a
Stranger, as Nokes's Cafe is ; and {o it was

adjudged in the Exchequer-Chamber, that
Covenant lies not. And tho’ the Soil it felf

was excepted where the Pump ftood, yet

the Leflee may enter and repair the Pump.

R. lets the Mannor of D. to H. for Twent}f
one Years, and after, by the Words dodi &
concelfi, & ad firmam tradidi, lets the fame
Mannor to the Plaintiff for Life, who enters
arid is oufted by H. and fo he brought Co-
venant, If the entire Eftate for Life be eviéted Leflee not to
under the Title of the Leffor, Leflee fhall bave Cove-
not have Covenant, for by this he fhall re- ?ﬁg%‘:féﬁ:ﬂ
:cover but Damages which are Perfonal, and ;¢of; Bree.
are not a Recompence for the Lofs of a Free- hold.
hold. Aliter, for the Lofs.of Pofleflion for a
Time, and fo it being but a Term evicted,
the Leffee fhall have covenant upon thofe
Words in Law. The Words in the Leafe will
enure to a double Warranty ; dedi to-a
Franck-Tenément, and dimifito an EviGion
for Years, Hob. p. 3. R.28: Yelv. 139. Pinchcomb
and Rudge, 1 Rol. Rep. 25. Noy. 131.

The Words {affign, fet over;, and trans- ,
fer, wendidit, affignavit, & tranftulit,] do not [Vendidit, af~
amount to aCovenant againft an Eigne Title, fignavit, &
yet againft the Covenantor himfelf ic will a- ’h’;’;‘]f’;‘fl‘é]’
mount to a Covenant ; as a Covenant againft 4 une t’; 2
all- claiming' by, from, or under ‘me ; ‘and ‘Covenant,
if I enter, Covenant lies againft me upon the and how nos.

e Ddj Wrong :
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Wrong: So upon the Refervation of Rent to
a Stranger, Debt lies not by the Stranger, he
may have an A&ion of Covenant for Non-
Payment, and fo may the Leflor : by Hales
3 Keb. 304. Deering and Farringdon.

Grant of an Authority, to a&, & abfq;
impetitione, denegatione, reftrictione, 8c¢. do a-

mount to 2 Covenant, 1 Leon. 277.
Tenant for Life, Remainder inFee to ano-
ther, and the Tenaat for Life, by the Words
[demife or grant], doth make a Leafe for
Years,and dies,and after he inRemainder doth
enter, and ouft the Leflee for Years ; in this
Cafe, he cannot upon this Covenant in Law
charge the Executors or Adminiftrators of
the Leffor, but upon an exprefs Covenant for
quiet Enjoying he may, Dier 257. Pl 13.
3 Cro, 157. Landydale ver. Chruey. x Leon. 179.
If a Man let the Land of F. 8. by Deed
to 7. D. 7. S.being in Pofleflion at the Time
of the Leafe, and Leflee enters upon 7. S.
Covenantin Who re-enters, yet . D. fhall not have A&ion
Law oughtto of Covenant upon this, becaufe zhe Covenant
:’:: gﬁgleup‘m in Law ought to be fi’d upon an Effate ; but
" here was not any Eftate, for this was a void
Leafe, and the Leflee a Diffeifor by his En-
IfaStranger try. And by Femser, If a Man ler Lands for
entersbefore Years, and a Stranger enters before the Lef-
gg‘g;v:ﬁ:;‘:’. fee enter, he fhall not haye an Action of Co-
Ties, venant upon this Oufter, becaufe he was ne-
ver Leflee in Privity to have this A&ion,
1 Rol. Abr. 20, but it’s faid there in Stile and
Herring’s Cafe, 1f 2 Man let to me my own
Land, whereof I am feifed in Fee or other-
wife by Indenture, if Iam oufted by another
No Covenane that had Right,l fhallhave aWrit of Covenant.
in Law upon If a Man leafeth certain Goods for Years
Evition of By Indenturé, which are evidted within the
Goods. " . Term,
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Term, yet he fhall not have a Writ of Co-
venant, for the Law doth not create any Co-
venant upon fuch perfonal Things, 1 Rol.
Abr. 519. Bedford's Cafe : Sed Qu. & wide Rolls.

A Covenant in Law [hall not be extended to ,Ac°"°'h“"fl
make a Man do more than he can. F. and his '™ };f’c,,‘
Wife feifed of Land in the Right of the Wife fraed to
for Term of her Life, and they joyn in a makea Min
Leafe by the Words Demife and Grant. F.dyes, do more shan
his Wife enters and avoids the Leafe, Leffee he can.
is put out of Pofleffion by Eje@ment, and
brings Covenant againft the Executors of F.
upon the Words Demife and Grant, and on De-
murrer Judgment pro Defendant ; the Words
were,Demife,Grant,and toFarm let forYears,
if the Wife fhould fo long live, 1 Brownl. 22.

The Defendant let to the Plaindff an

Houfe in London by thefe Words, demife, grant,
&c. and the Leflor covenants, That the Lef-
fee fhall enjoy the Houfe during the Term
without Eviétion by the Leflor, or any Clai-
ming under him, and the Leflor was obliged
to perform all Covenants, Grants, and Ar-
ticles in the Indenture. The Plaintiff grants
his Term over to a Stranger in Debt; upon
this Obligation the Defendant pleads Perfor-
mance ot all Covenants; the PYaintiff afligns
a Breach, that one Savery enter'd upon the
Aflignee, and made a Leafe for Seven Years
to one D. if he fhould fo long live, who
brings Eje@&ment againft ‘the Affignee, and
recovered. Defendant demurs in Law : The
Court was againft the Plaintiff , and re-
folved,

1. That by this Covenant in Law upon Affignee fhall
thefe Words, demife and grant, the Aflignee havea Wrie

fhall not have 2 Wric of Covenant, Dier 257. & GoVeant

Demife and
D4 © 2. That Grest.
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2, That by this Breach of Covenant, the
Obligation in Law was forfeited, for he was:
bound to perform all Covenants, Grants, ¢c.
which extend as well to Covenants in Law,

~as to-Covenants in Fa&. - '

Pleading En- 3. Altho’ that the Recovery was by Ver-
rry bya  diét, iyct the Plaintiff oughtto have fhewed
Stanger, he that Savery had elder Title, for otherwife the

ﬁ‘a‘flﬁé}i“e‘” he Covenant in Law was not broken, and be-:

Tide o°°caufe he did not thew it, for this Caufe they !
refolved againft the Plaineiff. - -

4. The laid-exprefs Covenant qualifies the'
Generality of the Covenant in Law, and re-
firains it by the-murual Confent of both Par-
ties,that this fhall not extend further’ than
the exprefs Covenant. S

Particular And it is but Reafon, that the particular
Covenant  Covenant fubfequent fhould qualify the ge-
gubfequent, neral Force of this Word demifs, for otherwife
qualifies the ghe parcicular Covenant fhould be in vain, if
general Borc the Force of this Word demifi thould ftand,
[demif]. 4 Rep. 80. Nokes’s Cafe. -

Nore, When a Covenant is created by Law,
the Covenantee cannot have Covenant if he’
be not oufted by one who hath Title ; but
upon exprefs Covenant it lies, tho’ a Stranger.
enters without Title, 2 Brownl,)161, 162, b. -

‘Now, altho upanexprefs Cevenant to pay:
Rent, Covenant lies ‘againft: the ‘Leflee for
Rent after Affignment; yet it feems fuch
Adtion doth ‘nottie againit a Leflee uponi a
Covenant 'ini Law [as yielding'and paying}
after che Aflignment, Sid.'qaz. - =

CHATP
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C HAP VI
C\an/fmﬁion.

Where expres Covenant qualifies the general
-and where a particular Covenant dorh wot qua-

lzﬁ' the general,

COVenant to enjoy abfq; legali moleffatione, ,
of the Défenda‘nt, Rﬂi%:ﬁ)‘/d COnCGiVCd ‘Whetea ges
a general Entry no Breach, (for that fhail be ‘neral Entry,
intended tortious) and the general Covenant 10 Breach. -
is reftrained by Ipecial Covenant againft any
lawful Let, 2 Keb. 717, 723. Lee and Dalfton
ver. Seurre. o
Fobnfon and Vavafor Joynt-Tenants of a
Mill by ‘Leafe for Years. Vawafor afligns all
his Intereft in the Mill to another, wichout
febnfon’s Aflent or Privity, and dyes. Fobn-
fon atterwards recites this Indenture by Leafe,
and- that afl came ¢ him by Survivorfhip,
grants the faid Mill and all his Eftate, Title
and Intereft, to Prodor, and covenants that
he thall quietly enjoy it, notwichftanding any
A& done by him, and Bond of ' Covenant,
and A&ion of Debt upon the Bond. Fobn-
Jonpléads, that the Plaintiff had enjoyed it,
notwithftanding any Aét done by him. Proétor
replied, that Vavafor,Joynt-Tenant with Fohu=
fom, afligned his Eftate to 7. D. who entered’
and expelled him. Defendant demurs, and
it was adjudged 'againft the Defendant, for
the Grant was never good, for he had no
Power to grant one Moiety, and yet he had
exprefly granted the Mill to Proffor. Arll]d
F AN : the
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the Condition of the Obligation being to per-
form all Grants; the Grant being defective
at the firft as to 2 Moiety, which is the Sub-
flance of the Agreement of all the Parties,
this is not qualified by the Covenant enfuing.
And it is not like to Nokes's Cafe,4 Rep. for there
the Grant was good for the whole, and be-
comes ill by Evi&ion atterwards, and there-
fore in thar Cafe the Covenant enfuing qua-
lify’d the general Covenant, ). p. 175.
2 Cro. 233+ Lit. 206, x Bulft. 3, 4. Procior
and Fobnfon, 2 Brownl. 212. mefme Cafe. Nokes
Cafe was, The Defendant let an Houfe to
the Plaintiff by the Words demife and grant,
which Words import a Covenant in Law,
and the Leflor covenants, that the Leflee
fhall enjoy the Houfe, dyring the Term,with-
out Evi&tion by the Leflor, or any claiming
under him (which exprefs Covenant was nar-
rower than the other) and gave Bond to per-
form Covenants, The Plaineiff grants his-
Term over to a Stranger. The Plaintiff af-
figned for Breach, that one S, entered upon
the Aflignee and recovered in Ejeément,
and Debt was brought upon this Bond. Per
Cur’, by this Covenant in Law the Aflignee
{hall have a Writ of Covenant, and for this
Breach of the Covenant in Law the Obliga-
tion was forfeited ; but becaufe the Plaintiff
did not fhew that S. had a Covenant-Title,
(for otherwife the Covenant in Law was not
broken) Judgment againft the Plaintiff ; and

er tot. Cur’, the exprefs Covenant qualifies
the generality of the Covenant in Law, and

it fhall not extend further than the exprefs
Covenant.

An
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An exprefs Covenant controuls an im- Ap exprefy
plied one, but he may ufe either of them at Covenane
his Pleafure. A fpecial Warranty controuls controuls an
a general, and the Reafon is, no Man will i‘.g‘g}.'“";“ei
take an exprefs fpecial Warranty, when the g0 * 9%
Intent is he fhall have a general Warranty, why.’
peerob. Winch 93, 94. Sir George Trenchard's
Cafe. ‘

Defendant by Indenture grants a Fee-Farm
Rent to the Plaintiff, which he had purcha-
fed of the King's Lands in the late Times,
and covenanted that he was feifed in Fee,
and had good Right to fell, and Breach af-
figned that he had not good Right. Defen-
dant pleads, that alterius agreeat’ fuit in eadem
Indentura, that the Covenants in the Inden-
ture fhall not extend to Aé&s further than to
A&s done by the Vender and his Heirs.

Plaintiff demurs. Per Cur’, tho’ this is 2 re- A remore A.
mote Agreement at the End of the Deed, greement at
and far diftant from the other Covenant, yet the End of a
this hath qualified the firft Covenant, and ll?éed’hqua-
reftrains it to A&s done by the Covenantor ;‘e?l‘,a:tf“'
himfelf only, a5 4 Rep. Nokes's Cafe, 1Lev.57. )
Brown and Brown, x Keb, 234.

Confruction of Covenants.

A Parfon lets his Re&ory for Three Years,
and covenanted that the Leflee thall have and
enjoy it during the faid Term without Ex-
pulfion, or any Thing done or to be done
by the Leflor, and afterwards for not read-
ing the Articles he was deprived by the
Stat. 13 Eliz. ipfo faéto. The Patron pre-
fents another, who being induéed oufts the
Leflee 5 it was on a Bond to perform Cove-
pants. Per Cwr’, this Matter is not any Cauf?

o



A4 The Law of Colenants,

Any Thing' of Adtion, for the Leflee was not oufted by
tobe done ~ any A¢t done by the Leflor, but rather for
by the Leflor- Nonfeafance, and {o out of the. Compafs of
gﬂN;gfé;;& the Covenant : As if aMan be bound, he fhall
¢ “not do any Wafte, permiffive Wafte is not
within the Danger of it; 4 Leon. 38, 39.
Covenantta L he ‘Prior of Norwich made Leafe for
find Vigtuals Life by Indenture, in which the Leflee co-
for a Celle-  wyenanted to find Victuals to the Cellerer at
pi 03?1?’11"“ all Times when the Cellérer came thither to
gi}{;lved: e hold Courts. The Priory was diffolved, and
fh:lifind it the Poffeflions given to the Dean and Chap-
for the Stew- ter newly ereéted. The Court held, that the
ard. Leflee fhould perform that Covenant to him
who fupplied the Office of Cellerer, 7. e. the
Steward; 4'Leon. 187, C ,
Merchants by Charterparty covenant with
the Owners, that the Ship fhall return into
Periculis &rcan the RiVer of Thames in a cercain Time, perie
Juslitatibus  cubis' & cafualitatibus Marium | Anglice, Danger
fi‘fl’fo Lo of the Sea excepris]. The:Ship is raken by Di-
exvends. " rates, it ‘is within the Exception, and it ex-
. tends to Pirates as well as Tempefls, 2 Rol.
Abrs 248. Pickering and Barkley, Stiles 132.
Covenant to _ Leflee covenants to build "Three Houfes on
repair, extend the Premiffes, and to keep them in Repair;
to Houfes af- and it’s alfo.covenanted to deliver up Jiffa
ter bUilt.  promifls & domus, & edificia [upevinde fore erelt.
- He builds Four Houfes, and lets one fall to
Decay : This Covenant extends to the 4th,
Y Vent. 126. Donfe'and Cale, & 3 Lev. 264.
Covenanein ~ The Covenant is, That the Defendant
the Copula- would not take Timber without the Affent
%‘f‘.’“‘é{i“ the and Aflignment of the Leflor or' his Affigns
PIIRCVe. in the Disjun&ive ; and in the Bredch, the
Plaintiff charged the Defendant with cutting
of "Timber without the "Affignment of ‘the
;;;Hor or his Afligns ;" fo he would com;‘;le‘l
e
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the Defendant to prove more than he ought,
for if he did it with their Affent only, or
Aflignment only, it had been {ufficient ; but
if the Covenant had been in the Copulative,.
both had been neceflary, 1 Leon. 250. per Hon
bart, Sheerwood, and Noun. i3 . :

By Vertue of his Leafe,the Tenant of com-
mon Right may take neceflary Fewel upon
any Part of the Land leafed, 28 ‘H 8. r9.

The Leffor covenants, that the Leflee fhall

have fufficient Hedgeboot, by the Aflignment Take Hedge-
of the Baily.It is holden by Baldwin and Shelle’s boot by Al
Gafe, That the Lefloe may take it withoue fignmencof
Afligninent, becaufe there are' no negative = al
Words, & non aliter, 1 Leon. 251. -

The Defendant covenanted with the Plain-. Averment of
tiff, that after Aflertainment of the Profits of Affertain.
the Land, the Defendant fhall have one Moi- ment.
ety of the Profits, and the Plaintiff the other; .
there need no otlier- Averment of the Affer-
tainment, but that the Defendant had re-
ceived {o much Profits of the Land, 1 Send.

48, 49, §0. ‘

Certain Lands with a Stock of Sheep were
Leafed by Indenture; and the Leflee did- co-
venant by the faid Indenture to reftore to
the Leflee at the End of the Term fo many
Sheep in Number as he took in Leafe, and
that they fhould be between the Age of Two
and Four Years, Afterwards the:Leflee gran-
ted the fame Stock to a Strangeér, whereas in
Truth all the 'ancietjlt ﬁStoc:k was f{pent. It
was held by all.the. Juftices on Evidence gi- [ eafeof:
ven at they Bar, that when fuch:a Stockgofgcoigi %i’a
Sheep is leafed for Years, the principal Pro- Sheep, and
perty doth remain in the Leflor as long as theold ones
thofe Sheep which were in ¢ffé at theTime of {¥¢: 21 re?
the Leafe fhould live ; but if any of them i, ceic & -

' dye, Reoms.
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dye, and other come in their Rooms, then
the Property of thofe new Sheep doth be-
long to the Leflee; and therefore they held,
thar the fecond Leflee thould have fo many
of the Sheep as were left and did remain ac
the End of the Leafe, and no other, Godb. 113,

Wood and Afl, Owen 139. 1 Leon. 42.
Covenant to  Leflee covenanted to leave the Houfes,
laveinas Trees and Woods, at the End of the Term
good Plight, in as good Plight as he found them, and af-
S“d o Free, terwards the Leflee cut downaTree. In this
own & 1X¢¢ Cafe the Covenant is broken, and the Leffor
fhall not ftay till the End of the Term to
bring his A&ion of Covenant, becaufe it is
apparent that the Tree cannot grow again,
“and be in asgood Plight as when he took

the Leafe, Godb.535. ‘

Where De.  Lenant for Life makes a Leafe for Twen-
fendare isbe- ty Years, and covenants that he fhall enjoy
tween Enjoy- it during the Term; that fhall be conftrued
ment dwring during his Life, for the Term ended by his

the Term, * Deacky: Aliter, if he had covenanted du.
the Tcrmgof ring the Term of Twenty Years, 1 Brownl.
Twenty 22. :

Years. One covenants that 7. H. Son and Heir ap-
parent of F.H. fhall marry E. L. before the faid
7. H.and E. L. fhall fulfil their {everal Ages
of 14 Years, if E. L. would confent there-
unto 3 afterwards 7. H. married E. L. 7. H.
being then Thirteen Years old, and E. L.
Nine Years old and no more ; after 7. H.
came to the Age of Fourteen Years, and dif-
An A& done, agreed to the faid Marriage. All this was
tho’ after  pleaded in Bar as a Performance of the Co-
‘ i‘g"fgs dif-  venant, and good: The Covenantor is bound
veriod b+ that TUH. fhall marry E. L. which was exe-
y . :
Law, faves cuted ; but he is not bound to the Continu-
the Pecfor.  ance of it, but that ought to be left to the
mance. * 4 Law,
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Law. If ¥. be bound to you, that 7. S.
(who in Truth is an Infant) fhall levy a Fine
before fuch a Day, which is done accor-
dingly, and afterwards the fame is reverfed
by Error, yet the Condition is performed,
I Leon. p. §2. Leigh and Hanmer,

Covenant in many Cafes to extend further than the
Words.

4. and B. are Executors to C. who was a :
Freeman of Londen, and A. upon the Mar- :Z::;::xco‘
riage of E. the Daughter of C. covenants tends further
with F. who is to marry with E. Quod Jici- thanthe
tum foret prefar’ F. de tempore in tempns poff ma= ¥ %96
ritagium Ppradict wvidere & perfcrutare ommes tales
computos qui tangerent, the Eftate of C, the Te-
ftator, by which he may view what Monies
are due to be paid to E. In this Cafe, if B.
the other Executor had fome Accounts which
concern the faid Eftate of the Teftator, and
F. requefts A. and B. to view and fearch the
faid Accounts, and B. refufeth to permit him
to do it, but A. faith he will not deny him
to do it, yet 4. had broken the Covenant ;
for by this Covenant he had undertaken for
B. and all other Strangers who have any fuch
Accounts, that they fhall permit F. to view
and fearch them by Force of the Words of
the Covenant [Licitum foret prefas’ F. &c.]

H. 8. Car. B. R. Roberts and Willmot.

If a Leafc for Years be made to A. deter-
minable upon the Lives of B. C. and D. and
after B. dies, and after A afligns to E. and
after E. by Indenture reciting the faid Leafe,

-and the Death of B, and the Aflignment to
him by the faid Indenture, now ‘afligns to
F,
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F. and covenants with him, that he himfelf
is lawfully poffeflfed of all the Premifles of a
good and {ufficient Eftate for the refidue of
the faid L erm then to come.: If rhe faid C.
and D, and.-either of them, [hzll bappen fo long to
live, and they the [aid C. and D. are yet in full
: Life; yet this is imploied by the Words,
Several Cove. 4nd this ought to be a {everal Covenant, or
nant. otherwife chis laft Parc would be void and of
none Effe®. Inter Baker and Scott , Tr. 11
Car. 1. in which the Breach was affigned, for
that C. was, dead at the Time of the Aflign-
ment Fy madé to him, and the Word [that]
Declaration. was added to' the other Words in the Decla-
a Grant from ration,and the Defendant demanded Oyer of
the Cavenant. the Declaration, which was enter’d in bee
werba, in which the Word [that] was not
- yet, for that this was no more than the Law
implies, :it ;was adjudged good, 1 Rol. Abr,
249. . ' ,
‘% . feifed of Lands lets it for Years, and
covenants and grants to and:with the Leflee,
his Executors and Affigns, - That it fhall be
Where the lawful for him to take and carry away to his
Words [It  own Ulfe fuch Grain that fhall be growing
fhall be law- o the Land at the End of :the Term, tho’
i‘;: o lcat'r’;"'ls the Word Covenant be joined with the Word
fer ayi’ropris Grant, and tho’ theWords are not by way of
ety. Gift of the Grain, butthat it thall be lawful for
him, &c. yet this fhall be'a Grant, and fhall
“transfer the Property of the Grain that fhall
be growing at the End of the Term, for the
Intent of fuch Words in common Ufe amount
to {o much as the Claufe;: without Impeach-
ment of Wafte, tranfers a Property in the

Trees, Hobigrantham and Hawley.

ny LI O A
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 One covenants to make a Leafe of all his Covenant to
Lands in D. and in D. he hath as well Copy- make a Leafe
hold as Freehold Lands, he is not by. this Co- ofai! his
venant to make a Leafe of his Copyhold iﬁg%selﬁa?ﬁ
Land,for that he cannot do without Licence, Copyhold
per Anderfon, More 294. Crocock and White. - there.
Bond or Covenant, That if the Defendant
fhould work out the 40 /. (which he owed,
&c.) at the ufual Prices in Packing, when
the Plaintiff fhould have Occafion for himfelf
or his Friends to employ him therein, or
otherwife fhall pay the 40 1. then, &c. De-
fendant pleads, that he was always ready to
have wrought out the 40/ but that the Plain-
tiff did never employ him ; ill Plea, becaufe
the Defendant did not aver that the Plaintiff
had any Occafion to make Ufe of him, and
for that it was at his Eleétion to haveWork or Disjun&ive
Money ; and not having employed him, but Ele&ion.
brought his Aétion,that is a Requeft in Law,
and fo he hath determined hisEle&ion to have
the Money. Judgment pro Quer. 2 Mod. 304.
Wright and Bull.
Defendant covenanted, If the Plaintiff mar- Covenane, If
ry his Daughter, to pay to him 20 /. per.An- the Plaintiff
sum, without mentioning Quamdin, and afz T2y 18

4 . Daughter, to
figns a Breach in Non-Payment fortwoYears. 5y (go him

Defendant quosd the firft Year pleads Pay- 10 L. per 4ne

ment, and quoad the other demurs, {uppo- #wm, and

fing that no Time being limitced, that he faith noc

was not bound to pay more than one Year ; oW "8

but the Court inclined that the Payment

fhall be for Life, for Yearly imports more

than one Year ; but whether for the Life of

the Husband or the Wife non determinat’ fuis §

fome faid for the Life of the Husband, be-

caufe it is in lieu of a Portion, and fhall be

taken firong againft th% Covenantor; oth;:rs
' or



50

Of the othet
Part was
Lewins 101,
Hook and
Swaiﬂ, .

1 L, 8id. ]
151,

Diverfity be.
tween affir-
mative
Words and
negative,

The Lat of Cohénants.

for the Life of the Wife, becaufe it is for a
Marriage-Portion for her: Death and Benns's
Cife, 3 Fac.2. A Widow covenanted on Mar-
riage with her Husband, that he fhall enjoy
the Lands of the Wife during their Joint
Lives, and the Husband covenanted with
the Truftees of the Wife to pay to them 20 /4
yearly,and adjiidged for their Two Lives.

Covenant. Cobz/?'/m‘iim.

¥f the Words of a Covenant be, [ Thatthe
Leflee fhall have Thorns by the Aflignment
of the Leflor, and neceflary Fuel alfo;] it
feems by this that there muft be an Affigh-
ment of the Fuel as well as of the Thorns,
Dier 19.

If the Leffor covenant with his Leflee,
that he fhall have fufficient Hedgeboot, by
Aflignment of the Bayliff of the Leflor, by
this the Leflee is not reftrained from that Li-
berty that the Law doth give him, and there-
fore he may take without Aflignment ; but
if the Words be negative, that he fhall not
take without Affignment, or that he fhall
tzke by Afligment and not otherwife, contra,
Dier 19. b.

If a Man makes a Ledfe for Years of a
Mannor, and covenants that the Leflee fhall
raake Eftates for Life or Years, and thacthey
{nall be good in this Cafe ;. it feems this Co-
ventant fhall not be taken to enable the Lef-
fee to make Eftates for a longer Time than
his Eftate will bear, per Fuftice Bridgman.

if one makes a Leafe for Ten Years, and
covenant, That if the Leflee pay him 10/
within the Ten Years, that he fhall have the
Fee-Simple, and the Leflee furrenders his

: Eftate-
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Eftate within the Time ; inthis Cafe, if the
Leflee pay the Money, the Leffor is bound
to make the Fee-Simple to him : But if the
Words of the Covenant be, That if he pay
him 10 /. withinthe Term, he fhall have Fee,
and the Leflee furrenders his Term, and then
pays the 10 L. In this Cafe the Leflor is not
bound to make the Fee-Simpie, for it was
not paid wichin the Term, 1 Rep. 144.
If Two make a Ieafz, and covenant that
the Leffee fhall enjoy the Land without the
Let of them or any other, and One of them
alone doth difturb the Lefize, this is 2 Breach
of the Covenant. :
Debt onBond againft G. a Merchant Stran-
ger. Defendant pleaded that the Bond was
tor Performance of Covenant, in certain
Indentures contained and fhewed what, .
and alledged furthér, that in the {aid Inden- -
ture there s a Provifo, That if any Lis vel con-
troverfia oviatuy impofterum, by Reafon of any
Claufe, Article, or other Agreement in the The Claufe
faid Indenture contained, that then before [Ifany Strife
any Suit thereupon atcempted, the Parties ;)nfe’b to
thall choofe Four indifferent Perfons forthe A“r;-’t'rt;fd
ending thereof ; which being done, the Inden- ment] how to
ture and Obligation fhall be void. And infaéfo be conftrued.
dicit quod Lz & controverfia, upon which the
Action is bronght,groweth upon the fame In-
denture. Plainciff demurs,and Becaufe the De-
fendant did not fhew fpecially upon whatCon-
troverfy and Strife, and upon what Article
certain, the Court were clearly of Opinion the
Bar was ill, and the Court were of Opinion
that the faid Provifo did not extend to fub-
jet and fubmit the Breach of every Cove-
nant or Article, & but only where the

Controverfy deth arife upon the Conftruétion
E 2 of

k]
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of any Covenant, &w. within the fame,
1 Leon. 37. Permot & Griffin. \

> A Man feifed in Fee of a Parcel of Land,
called Parkhill, containing 6o Acres, and di-
vides this into Three Parts, and lets one Part
of it to A. for Years, and after, during the
Term, makes a Leale to B. by thefe Words,
[cilicet,[ Towo Parcels of Parkhill], containing in
it felf 60 Acres of Land for Years, altho’ that
all the Three Parts do not exceed 6o Acres,
yet but Two Parts fhall pafs by this Grant,
for the Intent of the Grant appears to be
fuch, and fo the Leffee thall not have a Writ
of Covenant for the other Third Part, 2 Rol.
Abr. 50, Floyd and Petty.

Mafon leafed Lands to R. for Years, and af-
terwards leafed the fame Lands to Zinter for
Years. Tinter covenants with the Defendant,
Thar if the faid R. fhould fue Mafon by Rea-
fon of the latter Leafe, that then he would
indemnify Mafon, and pay to him all the

- Charges by Reafon of any Suit to be brought

by the faid R. in refpe& to the faid former,
Leafe ; and Mafon by the fame Indenture co-
venants with Tinter, That the Land demifed
fhould continue to Zister, difcharged of for-
merCharges, Bargains and Incumbrances. Zin-
ser brought Aékion on the Second Covenant,
and thewed that R. had ejeéted him. Mafon
pleads the faid Second Covenant, intending
that by that latter Covenant the Plaintiff had
Notice of the former Leafe made to R. fo
thar the firft Leafe fhall be excepted out of
the Covenants of former Grants, to avoid
Circuity of AQion. Cur’ comtra, for the Co-
venant of Mafon fhall go to the Difcharge of
the Land, butthe Covenant.of Tinter only
to the Pofleflion, 3 Leon. 123. Mafor’s Cafe. .

’ ' Conftruction
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Conftrultion according to Intent. .

Defendant covenanted, That the Plaintiff,
his Executors, &re. valeant & poffint habere, for
7 Years, from the 2gth of September then next
enfuing the Date, &c. feven Parts of all the
Grains made in the Defendant’s Brewhoufe,

&c. and affigns one Breach (Gnter alia )that he,

with Intention to deceive the Plaintiff, did

put divers Quantities of Hops into the Malc,

by which the Grains were {poiled. It was mo-

ved in Arreft of Judgment, that this Breach

is out of the Articles, viz. The putting in

Hops into the Grains, and the Damages

being entire, the Plaintiff ought not to have

Judgment Per Cur’y The Intention of the TheInteg.
Parties is to be confideréd in all Contraéts ; tion of che
and it was the Intent of the Parties, that the Pattiesisto
Plaintiff fhould have the Grains for the Ufe ?:chﬁ!ﬁdged
of the ( attle, and they will not eat them ras
when ti6ps are put in: So if I covenant, Covenant to
that 1 :#id leave all the Timber which is leavethe
growisns on the Land (1 hire) at the End of 'Il;’m[f’e' o
the T.rm ; if 1 cut them down, though I Jerind- If
leave them on the Land, it is a Breach of down and
€cvenant. So if I covenant to deliver {o leaveir, id’s
many Yards of Cloth, and I cut it in Pieces, no Petfor-
and “then deliver it, it is a Breach of Gove- Mance
nant, for the Law difcountenances all A&s

which are in Fraudem Legis.  Ray. 464. Griffith

and Goodband. Et Sir Tho. Fones, 191.

A Covenant not to aflign a Thing in C"erﬁ““‘ not
Aé&ion to any Perfon whatfoever; an Affign- 05 e
ment in Equity is a Breach of the Covenant, »Asﬁpi,
for, in Law, no Aflignment can be of a
Thing in A&ion; therefore the Intent of
the Covenant muft be fuch an Affignment as

E; can
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can be {aid an Affignment in Equity. Raym.:
. 459, 460, 46x. Et Sir Tho. Fones 150.

Covenant If Covenant or Condition be, that he

that he fhall {hall not moleft or hurt the Obligee or Co-

;‘Sit“:‘l?:%or venantee, Ratione alicujus vei cujufcunque, it

bligee to  11all be intended he fhall not hure tortioufly 5

what it doth but not to reftrain him from profecuting the

notextend. Obligee for Felony, or other juft Caufe.
Cro. Eliz. 705. Dobfon and Crew.

Covenant to 1 he Covenant to pay ali Taxes (in Bi-

pay all Taxes fhop’s Leafes), is not intended of any other

(inBifhop’s Taxes than fuch as were in Being and Ufe

Leafes)  pefore, and ancient for Leflees to pay ; and

~ that was only againft Synodals, Procura-

“tions, Tenths and Subfidies, and not to

Charges of another Nature. 3 Keb,69. Da-

venany and the Bifhop of Salwbury. 2 Lev. 68,

1 Vent, 2273,

Conftruttion on Covenants.
s

Reg. Whesa Manisboundto door permit a Thing,
be ought to do or permit all which depends up-
on it in the Performance of the Thing. 11 H. 4.
25. 1 Rol. Abr. 422.
Coeliateral Things muft -be done or per-
Collateral mitted. A Covenant to levy a Fine, it
Things to be muft be at his Cofts who levies it. A
done or per- Man is bound to carry my Corn, it is no
mitted. Plea for him to fay, he had no Cart, for he
is bound by Implication to provide a Cart,
and all other Neceffaries for the Carriage :
So to mow my Grafs, he muft find Inftru-
ments. 16 H. 29.
Covenant, That 7. S. fhall have Ingrefs
into his Houfe, he ought to have common
Entrance at the ufual Door, and fhall not be
put to enter by an Hole backward ; nor may

the othe¢ ¥ make a Ditch before the Door,  If
L}

P23
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I covenant to fuffer ¥.5. to havea Way over
my Land, if Ilock the Gates, I have broken
my Covenant. Lazch. 47.

Reg. A4 Man fhall be fuppofed by the Covenant
v0 do what properly belongs to bim.

Covenant was, That the Great Bell of M.
fhould be carried to the Houfe of the Cove-
nantor in . at the Cofls of the Men of -
and there to be weigh’d in the Prefence of, .
the Covenantor ought to weigh it, for it be-
longs to his Occupation. 1 Rol. Abr. 465. Pl 32;

If a Man be bound to mow my Grafs, he
muft find Inftruments.

Covenant to ferve his Leffor with Carts,
as he thall be required; Breach laid, that he
requefted him to bring Three Loads of Coals.
Leflee pleads, That at that Time he had not
any Cart or Carriage. Latch. 202. It’s no
Plea, for he is bound by Implication to find
a Cart, &e.

If Leffee of an Houfe covenant not to
Leafe the Shop, Yard, or other Things per-
taining to the Houfe, to one thatfells Coals,
and after he lets all the Houfe to one that
fells Coals, he has broken the Condition, for
he had broken the Intent. 1 Rol. Abr, 427.
Bonnes and Langley.

Reg. Voluntary Alts of the Leffor, &c. and a
Misfeafance to avoid or adnull their own Grant,
may. amount to a Breach of Covenant.

If 2 Man by Deed grants a Water-Courfe, pitafance.
and ftops it up, the Grantee fhall have Action
of Covenant againft him: So if a Leafe be
made of an Houfe and Eftovers, if Leflor
deftroys all the Wood out of which the
Eftovers were to be taken, Leflee fhall have
Ad&ion of Covenant againft the Leflor. Sc;

' E 4 i
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if a Man by Deed demife a middle Room,
and after will not repair the Roof. Alirer,
in Cafe of Nonfeafance, as was Pomfret and
Rycroft's Cafe. If a Leafe be made of an
Houfe and a Piece of Land (except the Land
upon which a Pump flood) with the Ufe of
the faid Pump, the Leflee may repair the
Pump ;. but no Acdtion of Covenant lies
againft the Leflor. for not repairing it,
1 Sand, 322. For here is no Misfeafance,
but 2 Nonfeafance.

Reg. Covenant 1o be performed in convenient
' Time. Vide Requefl,

If w.in Confideration that 7. will marry
his Coufin before the Return of #. from
London to Norwich, aflumes and promifeth,
after his Return from Lozdon to Norwich afore-
faid, to pay to 7. 1o l. and to find fufficient
Surety to pay 40/ more at the Death of
w. and after 7. marries with M. and W. re-
turns from London to Norwich, he ought ta
pay the 10/ and find the Security for 4o /.
within a convenient Time after his Return ;
and there need no Requeft, for he had taken
upon him to do it ac his Peril, 1 Rol
Abr. 438. Peeter and Carter.

If a Man covenant to make further Aflu-
rance at all'Time and Times, at the Charges
of the Covenantee, and Councel advifeth
he fhall levy a Fine, yet he is not bound to
do it prefently, but he fhall have convenient
Time to do it, though the Words are, That
he fhall do it [az all Times], for the Words
ought to have a reafonable Conftruion,
I Rob. Abr. 441, Perpoint and Thimbleby,

But



The Law-of Cobenants. 57

But if it be to convey Land upon Requeft,
if a Writing purporting a2 Conveyance be
tendered to him with Requeft to feal it, he
ought to feal it prefently. 'Id. ibid. Somes and
Smith. :

In Covenant, aSpecial Verdi& was found:
The Caferwas, in' Confideration of 20 Gui-
neas, paid by the Plaindff to the Defendant
on fuch a Day, & he did covenant, &.:
upon Payment of §oo /. more, within one
Month next following, upon Notice to trans-
fer to him certain Shares in the Esff-India
Company ; and the Plaintiff did aver, That
he did tender the §oo . within a Month, &r..
Defendant pleads, The Plaintiff did not ten-

o der the goo /. withina Month, for that before
fuchTender,28 Days were paft from the Day
of the Date of the Agreement;the Truth was,he
did tender the goo/. after 28 Days, but with-
in a Kalender Month, and it was {o found by
the Jury. The Qu’ was, What fhall be in-
tended a Month within this Agreement?
Regularly aMonth is accounted no more than Menth, bow
28 Days,unlefs it is in 2 94’ Imped’, and there to be compus
a few more Days are allowed, on purpofe to td-
fave aLapfe. 1 Tuf. 135. Yelv. 100. 2 Cr. 166.
"Tis likewife {o in a Leafe rendring Rent, at
the Two moft ufual Feafts in the Year, or
within a Month after ; and if it is behind by
the Space of 8 Weeks, then, #c. thefe Cight
Weeks fhall be reckoned according to 28
Days, by ihe Star' 2 Ed 6. The Suggeftion
on a Prohibition ought to be proved within 6
Months next after the Prohibition granted ;
the Computation muft be' after the Rate of
28 Days to a Month ; and fo it was held in
the Principal Cafe. 4 Mod. 185. ‘Barkadals
and Morgan, ‘

' Cons
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Conftrutions of Words, Seniences, and rvelative
Claufes in Covenants. Vide Sparfim.

Covenant or Condition faicnfully to exe-
cute the Office of, & and Quarterly to
make accompt of all Monies by him receiv’d,
&e. and pay all Monies b him received,
and to account at fuch Times as he thall be
reafonably required. Defendant pleads Per-
formance to all but the Account, and for
thac he {aith he was never reafonably requi-.
red to do it. Per Cur’, this Clau{g [ being
reafomably required] goes only to the Payment
of the Money, being the laft Antecedent,
and the Accompt is limited to be made
Quarterly. List. Rep.1o1. King and Point’s Cafe.

{During the Term]. Covenant upon Inden-§
ture of Leafe for 9 Years, dated the 1t of
Fune, 16 Car. 2, which was to fave the Plain-
tiff harmlefs of all Evictions during the faid
Term, and the Breach afligned was Evi&tion
26 Fume, 16 Car. 2. Defendant pleads,
Jhat the faid Deed was Primo deliberar’,
1 Fune, 17 Car. 2. which was after
the Breach affigned ; and pleads further,
"That the Plaintiff was not eje&ed after the
Delivery of the faid  Deed : Upon this the
Plaintift demurs; and per Cw’, thefe Words
[during the Term) fhall be conftrued during
the Term in Computation, and not only
from the Time of the Delivery of the Deed,
when it firft commenced in Paint .of Intereft,
and Judgment pro Quer’. 1 Sid. 374. Lewis
and Hilliard.. 2 Keeble 377.

[During the Time]. Covenant or Condition,
Whereas the Lord A4. deputed 7, 7. to be his
Deputy Poft-Mafter, to execute the faid Of-
fice from, &c. for the Term of 6 Months
following : Now if the faid 7. 7%, covgna?ts

ok
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for and during all the Time, that he fhall
continue Deputy Poft-Mafter, execute and
pay {fuch Money, & Per Cur’, the Cove-
nant refers to the Recital only, whereby the
Defendant was bound only during the Six
Months, and no longer, and the indefinite
Time' fhall be conftrued during the Six
Months 2 Sand. 4x1. Lord Arlington and
Merrick.

[Payments]. A Condition to perform all
Covenants, Payments and Agreements, con-
tained in a Deed-Poll. Defendant pleads
the Deed-Poll in bec werbs, in which was
contained one Grantof Lands for 100l and
200/, to be paid ; in which was a Provifo,
If the Defendant fhould not pay for the
Plaintiff to F. S. 40l fuch a Day, the
Bargain to be void : The Defendant pleads
Performance of all Covenants ; the Plaintiff
afligns a Breach in not Payment of the 40/,
Defendant demurs; Judgment pro Defendant ;
the Word [Payment] in the Condition, fhall
have Relation only to fuch Payments men-
tioned in the Deed as is compulfory to the
Defendant ; buc this was not, for the Defen-
dant, if he will, may forfeit his Land.
T Brownl. 1134 Brifcoand King. Et 2 Cro.281,
Yel. 206, But 2 Levin. 116. Tomles vide Chand-
ler, is contrary.

[Ballaft]. Condition or Covenant was, ta
enjoy a Ship without Difturbance. The
Cale was, after Sale of the faid Ship, a
Stranger fues the Plaintiff for Money due
for certain Ballaft bought by the Defendant,
and put into the Ship before the Sale of the
Ship. Per Car’, Ballaft is no Furniture of a
Ship, but Guns are, 1 Leon. Cale 3. fo. 46.
Kinrer's Cafe. B
‘ v Note,

59
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Note, The Heir is comprehended within the
Word, Afficns, with Refpe& to the Perfor-
mance of Conditions and Covenants.
Hardr. 11. Plo. 288. § Rep. 96.

[A4t ol Times). Vide fupra, Perpoint, and
Thimbleby's Cafe. '

[Suffer]. A Man makes a Leafe fot Years,
¢ c. and a Bond; with Conditions, That he
fhall fuffer the Leflfee peaceably to enjoy
during the Term, and that without Trouble
or Evi&tion of the Leffor, or any other Per-
fon. Per Cur’, The Word [Suffer] fhall rule
all the Refidue of the Sentence : So that by
Entry of a Stranger on the Leffee, without
Procurement of the Leffor, the Obligation
is not forfeit. Dyer 255. Pl 4.

[But that]. A Man affigns a Leafe for
Years, and Covenants that he had not made
any former Grant, or any other Thing by
which this Leafe may be in any manner fru-
ftrate ; [but that] the faid Aflignee and his
Executors,” by vertue of this Grant and
Aflignment, may quietly enjoy the Premiffes
during the Term, without the Difturbance

~of him, or any Perfon. The Words [bur

#hat] depends upon the former Words, and
is not new Matter or Sentence ; and for
this, the Entry of a Stranger upon Eigne Ti-
tles had not broken the Condition.Dyer 240. 5.
[Tben next following]. In Aflumpfic about
the Communication of the Marriage of his
Daughter, The Defendant promifed him,
That if he would haften the Marriage, and
fhould have a Son within 12 Months then
next following, he would give him 100k
He fets forth he did haften the Marriage,
and had a Son within 12 Months aftex;M the
| Mag-
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Marriage, and had a Verdi& : It was moved
in Arreft of Judgment, That the Plaintiff
had not fet forth he had a Son within the
Time, for [then next following] fhail be re-
ferred to the Time of the Communication ;
but Cur’ contra. 1 Vent. 262. ‘

[Charges]. If one covenant with another
to acquit him of all Charges ifluing out of
the Land, and after by Parliament the 1oth
Part of the Value, not of the Iffues of all
Lands, are given to the King ; in this Cafe,
it feems the Covenant fhall not extend to
this : But if the Parliament had given the
1oth Part exituum Terre, the Covenant woudd
have extended to this, as well as to Rents,
Commons, and fuch-like Things, wherewith
the Land is charged. Fitzh. Covenant 2.
Brok. Grant 164.

[Extunc]. If one Covenant to Levy a
Fine at next Affizes for 13 Years extunc, this
fhall be taken from the Time of the Fine
levied, and not from the Time of the Cove-
nant. Cygr, Hill. 77 Fac. B.C.

[ At all Times]. A Man covenants to make
Aflurance at all Time and Times, &.

ﬁ; How [t all Times] fhall-be conftrued. Vide

T,

P[Wz'tbin one Month]. Covenant was to make
farther Affurance, &e. within one Month,
when he fhall be thereunto required. Per
Cu’, The Month fhall be after the Requett,
and not within a Month after the Date of
the Bond. Stiles, p. 242. Wemtworsh’s Cafe.
[ Miles]. Covenant to do a Thing, or not
do it, within 4 Miles of Rye. Miles fhall be
conftrued 4000 Paces, Cr. Eliz. 412. Minge
and Earle.

Sewveral

4
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CHAP VIL

Several Sotts of Covenantse

Covenants, § Deed.

D1, LaW-
Covenants,% I%gi,r::iitéve'
Covenants,g {}: ra[lc;n al
General. 1 wl h
- Particular @ And where the
Covenants,q "pyrricular Covenant fhall
. qualify the General.
: Covenantsa{'gzzzt;al
) Obligatory.’
Cov enants,% Declaratory.

Mutual : Reciprocal.,
Diftiné, or Several.
. x-

- Some Covenants are executed, 7.e. That
a Thing is done already, and fome Execu-
toty, i. e. That a Thing fhall be done here-
after ; and thefe are good : Butif it be of a
Thing prefent, as I covenant that my Horfe
Is yours ; it is void.

There is Difference between Covenants
Declaratory, ind Covenants Obligatory : Cove-
nants Declaratory ferve to limit and direét
Ufes ; Covenants Obligatory, as to enjoy
free from Incuribrances, fhall never be con-
firued to raife an Ufe, becaufe they have
another Effet. 1 Sid. 27. in Hore and Dix’s
Cafe.

There

Covenants,
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There 7 differencé ketween Covenants in Indentures,
and in Deeds-Poll ; or,

Who [hall be [aid Parties to the In‘Jen’furé, foas to
be charged with it, or to take Advantage of
it

If an Indenture of Charter-Party between
A. and others, Owners of the Ship called E.
whereof B. is Mafter of the one Part, and
C. of the other Part; in which Indenture
A. covenants with G. and B. and C. cove-
nants with A. and B. and binds himfelf for
Performance of Covenants in oo /. and the
Conclufion of the Indenture is,In Witnefs where-
of, the Parties abovefaid have put their Hands
and Seals ; and the faid B. to the faid Inden-
ture- put his Hand and Seal, and delivers it.
In this Cafe,B. is not any Party to this Inden-
ture, {o that B. may not releafe any A&ion
brought upon it, for this is an Indenture Re-
ciprocal between Parties of the one Part,
and Parties of the other Part; in which
Cafe, no Obligation, Covenant or Grant, p, Covenant
may be made with any who is not Party to or Grane to
the Deed ; but where the Deed is not Reci- bemade with
procal, butis without the Words [ Between,&c.] any who is
as, ommibms Chrifti fidelibus, &c. there a Co- B g::g’.“’
venant, Grant or Obligation, may be made Indentutcls?
to divers feveral Perfons. C. M. €Ch. 673. yoin o
2 Rol. Abr. 22. & Deed-Poll.

If Indenture of Charter-Party be made be-
tween 4. and B. Owners of a Ship of the
one Part, and C. and D. Merchants, of the
'other Part ; and there are feveral Covenants
on the one Part, and on the other; and A.
only feals the Indenture of the one PartCi

an
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Onewho is
Party co the
Deed, tho' he
never fealed,
may join in
Adttion of
Covenant.

Syer nil. cap. . But all agreed, the Wife might
, 1
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and C. and D. on the other Part; but in all
the Indenture it is mentioned, That 4. and
B. covenant with € and D. 4nd C. and D.
covenant with A.and B. in this Cafe 4. and
B. may join in Aétion againft C. and D. on
this Indenture for Breach of Cevenant,
though B. never fealed the Deed, for he is
Party to the Deed, and C. and D. had fealed
the other Part to B. as well as to 4, upon
which the A&ion is brought. - 2 Rol, Abr. 22.
Clements and Henly. :

Tooker, the Deféndant, covendnted with’
Tooker, his Son, dnd Anwe Slade (one of the
Defendants, whom he intended to marry), to
give them Meat and Drink in his Houfe ;
and if any Difcontent fhould happen between
the Father and the Son, fo that he and his
Wife Amne thould difagree to dwell with
Tooker the Father, then they fhould have Six
Beafls, Gates, &c. Tooker, the Son, died;
Anne difagrees to dwell with Tooker, the Fa-
ther, and marries with one Crabb; who,
with his Wife Annme, brings the A&ion. Per
Cur’, the Declaration is not good, and the
Breach not well afligned, the Cafe is grouns -
ded upon the fecond Covenant, which con-
fifts 1ipon a Contingency ; which Contin-
gency is, if there happen any Difcord, &
the Words .are joint, and they oughe all to
difagree : True it is, in fome Cafes, a Con-
junétive fhall be taken for a Disjun&ive; but
this is according to the Matter and Circum-
ftance of the Fa&, but in this Cafe it thall
not be taken disjunétively : Alfo it is alledg-
ed in the Declaration, that fhe difagreed 3

‘whereas a mutnal Difagreement between all

ought to be alledged, and Judgment was,

have
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have boarded wich Tioker, the Father, but
her new Husband could not. Pop. 204 Couib
& Ux. verfus Tooker.

Covenants Disjunilive.

Election of tbe{c"wm’”m“

Covenantee.

Covenant is, That the Covenantor fhall
pay to the Covenantee, & at the Choice
-and Eleéion of the Covenantee, within a
Month after the Death of 7. S. 30/ or
20 Kine. Defendant pleads, That the Plain-
tiff, within the Month after the Death of
F- 8. did not make any Choice or Ele@ion. gie@ion
It is a good Plea, for the Covendntor is not ought to pré-
bound to make a Tender of both, and the cedé Tender.
Ele&ion of the Plaintiff ought to precede
the Tender of the Defendant. 1Leon. 69. 7o.
Baffer and Kenmes Cafe. Moor 241.
Covenant to deliver fuch Obligatioti before
fuch a Day, or to pay him 10l if he re-
quefls it; if he doth not requeft the 10 / the
Covenantor ought to deliver the Obligation,
for he had not Eleéion till Requeft made ;
but after Requeft made he had Ele&ion,
which of them he would do. 1 Rk _ibr.
47. :
Defendane covenants to deliver to the
Plaintifl’ before fuch a Feaft, fuch aShip and
Tackle ; or, in Defaule thereof, to pay at the
{azme Feaft fuch a Sum as 7. S. fhall vdlue
them to be worth. Defendant pleads, before
fuch aFeaft 7. S. did not value them.On De-
mur, adjudged Pro Quer ; for though the Co-
venantor hath Ele&ion to do the one, or the
other, yet the Covenan; being for his B'er{}:ev—
A L5
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fit, he ought to provide the Value fhall be
affefled, otherwife he is to deliver the Goods
themfelves.

Covenant to pay to A. or his Heirs an-
nually 12 /. ac Michaelmas and Chriffmas, or
to pay to him or his Heirs, at any of the
faid Feafts, 1507 The Covenantor hath E-
le&ion, yet he ought to pay the t2 L Yea:-
ly till he pay the 150/ and becaufe he did
not alledge Payment of the one, or the o-
ther, it is a Breach.

Condition of a Bond on Articles : Tf the
Defendant paid the Money according to the
Articles cf the fame Date, that then the
Bond fhould be void, or otherwife it fhall
and may be lawful for the Plaintiff to enter
into the Land covenanted in the Articles; to
be fettled on the Plaintff by the Defendant.
Defendant pleads, the Plaintiff did enter in-
to the and. Plaintiff demurs. Adoreton and
iindbam conceived this a Disjun&ive Con-
dition, and in the Ele&ion of the Defen-
dant to perform either Part. 2 Keb. 103,
117, Ferrers and Newton. Car’y Judgment
Pro Quer’. Vide 1 Sid. 312. mefme Cale.

Debt on Bond for Performance of Cove-
nants: If the Defendant pleads generally
the Performance of the Covenants, and the
Plaindff doth demur generally upon it,
without fhewing Caufe of Demur, Judgment
fhall be given according to the Truth of the
Cafe, for that Default of Pleading is but
Mazterof Form, and is aided by Star. 27 Eliz.
But if any of the Covenants be in the Dis-
junéive, {o as it is in the Ele&ion of the
Covenantor to do the one, or the other,then
it ought to be fpecially pleaded, and the Per-
rormance of i, for otherwife the Court can-

not
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not know what Part hath been pcrfc)rm"e‘d.
1 Lein 311, Oglethorp and Hide.

Vide Pluis, Tit. Bonds to perform Couenants;
Pleadings.

Covenants in the Copulative, and in the Dis-
Junclive.

The Covenant is, That the Defendant
would not take Timber without the Affent
or Affignment of the Leflor or his Afligns
in the Disjun&ive; and in the Breach the
Plaintiff chargeth the Defendant with cut-
ting of Timber, without the Affent and Af-
fignment of the Leflor, or his Affigns; fo
he will compel the Defendant to prove more
‘than he ought, for if he did it with their
Aflent only, or Aflignment only, it had been
fufficient ; but if the Covenant had been in
the Copulative, both had been neceflary.
I Leon. 2§1. Per Hob. Sherwood and Noun.

Bond or Covenant, Thatif the Defendant
fhould work out the 40 /. (which he owed,
&c.) at the ufual Prices in Packing, when
the Plaintiff fhould have occafion for himfelf
or his Friends to employ him ther¢in, or o-
therwife thall pay the 40 I then, &c. Defen-
dant pleads, That he was always ready to
have wrought out the 4o0/. but that the
Plaintiff did never employ him. 1Itsanill
Plea, becaufe the Detendant did not aver
that the Plaintiff had any Occafion to make
ufe of him, and for that it was at his Election Ele@jon de.
to have Work or Money ; and not having termined.
employed him, but brought his Action, that
is a Requeft inLaw, and {o he hath determi-
ned his Ele&ion to have the Money. Judg-
ment pro Quer’. 2 Mod. 304. Wright and Bull.

Debton Bond of Covenants, upon the De-

Fa2 mile



68

The Lot of Covenants.

mife of a Mill, by the Plaintiff s Teftator to
the Defendant for 13 Years, under 8/, Rent.
The Defendant covenanted for himfelf, his
Executors and Adminifirators, to leave Mill-
Stones upon the faid Mill at the Expiration
of the aforefaid Term, as good as when he en-
tered, or elfe to give Sarisfaction in Money
for as much as they fhall be worfe, according
to the Difcretion of the Parties that viewed
the fame at the firft: And Defendant further
pleads, Quodipfe ad finem & expirationem termini
preditl’ reliquit duo [axa molaria in & [uper mo-
lendinum preed’ quodq; Partes [ Anglice, the Par-
ties| que primo infpicichant (axa molaria que fue-
runt fuper molend prad vempore imtrations ipfius
Johannis in molend’ illud hucufque non agreeavere
quantam duo (axa pred’ per ipfum ad expirationem
terminis prad’ ut perfertur velitta fuer’ pejora quam
pred [axa molaria in & [uper molendum predil
prad tempore intrationis ejufdems Johannis ad
inde ; and general Performance as to-the other
Covenants. Replic’, Demand of the Oyer of
the Indenture; wherein, inter alia, the faid
Covenant is et forth, and fay, Precludi non,
for that at the Time of the Entry of the De-
fendant upon the Mill, there were Two
Stones, of the Value of 3 L and thac at the
End of the Term the Defendant did not
leave fo good Stones, nor give any Satis-
fa&ion in Money, (nec dedit abiquam [atisfactio-
nem in moneta clicui Perfone cuicung; per tant
quint’ Lapides molar’ per eundem (Def.) in éodem
molendino relict fuer’ pejores quam pred Lapides mo-
laves ineod’ m:lendin exiften’ tempore pred’ Intra-
tionis ipfis Defendentss.  Et bhoc pavat’, &c. Re-
soinder prout the Bar, Demur. The Plaintiff’s
Council infiftzd, Thar it was incumbent up-
on the Defendant, to procure the Perfons

who
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who had the View of the Stones at the Time
of the Defendant’s Entry upon the Mill, to
ha.jre adjufted how much the Stones of the
Mill, which were lefc at the End of the
Term, were worfe than thofe which were
there at the Time of the Defendant’s Entry
of the Mill, and for Default thereof, he hath
broken his Covenant; for he doth not pre-
tend by his Plea, that he hach left Stones {o
good as the firft were. The disjun&ive Co-
venant is in Advantage of the Covenantor,
and therefore he ought to fhew the one or
the other is performed, and therefore he
ought to have procured an Adjaftment in the
Cale; as if a Man oblige himfelf to refign a
Benefice, he ought to procure the Bithop to
accept his Refignation. So if a Man is bound
to pay 100k orfo muchas F. S. fhall ap-
point, if he will be excufed the Payment of
the 100 /. he ought to procure F.-S. to ap:
point a lefs Sum to be paid.

To which it was anfwered by the Defen-
dant’s Council, That by the Covenant, Le
was to leave at the End of the Term as good
Stones as were in the Mill at the Time of his
Entrance, or to give Satisfaction in Money
for fo much as they were worth, according
to the Difcretion of the former Viewers of
them, fo that the Covenant is in the Dis-
jun&ive ; and in a disjunéive Covenant, if
-one Part of it becomes impoffible, the Co-
venantor is éxcufed to perform the other Pare,
and that this Cafe is like to Submiffion to Ar-
bitrament : And for this the Defendant isnot
bound to procure the Viewers to make any
Adjuftment in the Cafe, and they having
not made any, and the disjun&ive Covenant
being for his Advantage, he was entirely ex-
cufed. -/ EF 3 Per

69
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Per Cur’, Conditions are for the Benefit of
the Obligor, if poflible ; but if impoflible,
the Obligation is abfolute. There is no Im-
poffibility in this Cafe, if the Viewers can-
not be procured to adjuft the Damage, yet
the Defendant might have left as good Stones
at the End of the Term, as were there at the
Entrance of the Defendant, which is the
other Part of the Covenant ; and this Cafe
is not like Submiffion to Arbitrament, for by
it both Parties oblige themfelves to ftand to
the Arbitrament of the Arbitrators, but none
of them obligeth himfelf to procure them to
make an Award. But in this Cafe the dis-
junétive Condition being in Advantage of
the Defendant, he ought to procure the firft
Viewers to make Adjudication of the Da-
mages. *

Laughter's Cafe is good Law, § Rep. but the
Reafon given there hath been denied. If
one bind himfelf to pay 10/ or {fo much as
7 S. thall appoint, it 7. S. will not appoint
any Sum to be paid, the Obligor fhall pay
the 107 If one is bound to make a Leale
to F. S. or pay him 100 /. before Michaelmas,
and 7. S. dyes before Michaelmas, the 1001,
ought to be paid. And in the Time of Ch. 7.
St. Fobn, a Cafe was adjudged, and Two of
the Judges in it fpake with Two of the
Judges in Laughter’s Cafe, who affirmed, that
there was not any fuch Reafon given for the
Refolution in Laughter's Cafe. The Cafe in
St. Fobw's Time was, A Man covenants, in
Confideration of 100! to make a Leafe to
F S. for his Life, before Michaelmas, or to
repdy the 100/, and F. S. dyes before Mi-
chaelmas " Refolved that the 100 /. fhould be
repaid, 1 Lut. 691. Studholm and Mendall,

Covenanty
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Aﬁ}"/mtiwe.
Negative.

There is Differenee in penning of the Co-
venant ; as if the Leflfor covenant with his
Leflee, that he fhall have {ufiicient Hedge-
boot by Aflignment of the Bailiff of the Lef-
for: By this the Leffee is not reftrained from
that Liberty which the Law allows him, and
therefore he may take without Affignment g
but if the Words be .iegative, that he fhall not
take without Afligniment, or thac he fhall take *Diverfity be-

by Affignment and not otherwife, contra, tWeen a ne-

Di gative Cove.
ver 19. , . nant, which
P. brought Covenant againft the Defen- js only in

dant, on Covenant that he fhall go in fuch a Affiimance
Ship out of the River of Thames to fuch a of an affirma.
Place in Spain, and the Words of the Cove- :)“"eccm';'
nant werc,Quod decederet procederet &non devier. nzga’ri:: C?)-
D fndant pleads Performance generally ; venant which
per Cur’ the Plea is not good,and this *Diver- isadditional
fity is taken between a negative Covenant, '0 an affir-
which is only in Affirmance of an affirmative ::’;:r“_’e Cove.
'Covenant Precedent ; and a negative Cove-
nant which is additional to an affirmative 1fthe Cove.
Covenant, as here ; for in the firft Cafe, Per- nant of the
formance generally is a good Plea, but in ﬁgeal:if: be
the laft not, but hé ought to plead fpecially ; arh the fir
and in this Cafe the Defendant might have mative Cores
departed, proceeded and gone to Africa, or nantof the
to the Weft-Indies, if he had not been reftrai- other Part be
. ; . inconfideras
ned by the negative Covenant, & non deviet, yipng porfyrens.
8 Sid. 87. Langhill and Palmer.  tionis indey
1A negative Covenant, as that he fhall not tho’ thenega-
ufe a Trade, in confideratione inde, Defendant tiveCovenant
promifeth him 100 l. per Awnum during :’;ebar%;‘;':;)’e!
Life : This doth not amount to a Condition gy Covenant
Precedent (but is mutual), for then the Plain- eyghe to be
. I 4 tiff performed,

Covenants
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tiff fhall never have the 100 L per Annum du-
ring his Life ; o, it is not poffibie for the
Plaintiff tp perform his Covenant in his Life,
for at any Time during his Life he may break
it; and a acradve Covenant is not faid to
be perform.d untit it becomes impoffible by
the Breach of ir, which Impoflibility may
not happen but by the Plaintiff’s Death,,
2 Send. 155, 156. Humlook and Blacklow. 1 Mod.

64. 2 Keeb. 674.

Debt on Bond for Performance of Cove-

" nants ; One whereof was, That the Defen-

Wegative Co-
venants may
enwarp many
Particulars.
¥ Lev. 83.

dant fheuld not deliver up Pofleffion to any:
but the Leflor, or fuch Perfons as thould law-

fully recover. The Defendant pleads, he did

niot deliver but to fuch Perfons as lawfully
recovered it; Tawifden {aid, he ought to thew

he delivered to 7. S. per lawful Title; but on,

the other Side it was faid, the Bar is purfn-

ant to the Count; and Twifden conceived in

affirmative Covenants general Pleading-Per-
formance is fafficient, and fo on negative ;

for it is {ufficient for the Defendant to plead

an Excufe, and the Plainciff muft aflign
Breach to entitle himlelf, Windam ad idem.

Neganve Covenants may enwarp many Par-

ticulars ; as to fay, he did not cut down any

Timber, unlefs to make Bars and Stiles, Judg=

ment pro Defendant, 1 Keb. 380, 413. Nicho-

éas and Pullen, yet 2 Palmer 70. Ley ver. Luttrell,

Al conts Vid. infra tit. Pleadings.

A negative Covenant is faid never to be
performed until it becomes impoflible to
break ity 2 Sand. 197. - s o a

Trefpals quare clanfum fregiv & [epes profper-
navit, by the Plaintiff Leflee for Years. De-
fendants juitifie, for thar 4. feifed of the
Lands let them to the Plaintiff, exceping the

' o Yrees
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‘Frees, and Liberty to root them up,fell them

and carry them away, cwm averiis reparando

fepes & implendo fouess 5 and that M. afeer-

wards granted the Trees and Liberty to 4r-

thur, and that he and the other Defendants,

as his Servants in Proftration, &, ufed this

Liberty ( which is {pecially pleaded ) and

jultify gue eft eadem fractio. Plaintiff demurs,

for that the Defendants have not alledged

that they have filled up the Ditches, and

amended the Fences according to the Agree-

ment. Per Cur’, this is not 2 Condition, which Neor 4 Condis
ot being performed, deftroys the Agrée- tion, buta

&ent and avoids the Liberty ; but it is a Co- fC°""r;ﬁ“f1’

venant, for which the Leffee hath Remedy ,{;,:ed‘; by

by A&ion. And the C. Juftice cited Sir George Agion:

Bickerftaff’s Cafe, which was,He covenanted

with the Plaintiff that he thould quietly en-

joy the Land demifed, paying the Rent refer- Paying che -

ved ; and it was pleaded there, that the Plain- Rent makes

tiff had not paid the Rent according to the notthe Cove-

Refervation. And upon Demur it was ad- 't‘i:‘:fdc""d"

judged, that the Word [paying] doth not )

make the Covenant conditional; but that it

wis a reciprocal Covenant, for which the

Party may have Aétion, Sir Tho. Fones, 205.

Warren ver. Arthur,

CH AP VIIL
Mutual and reciprocal Covenants.

IF A. leafe by Indenture a Mefluage to B.

in Dec. 22 Car. 2. pro Twelve Years, and
covenants with B. to repair-it with all necef~
fary Reparation before Midfummer following ;
and B. covenants on his Part, Quod ab & poft
tale tempus quale A. repararet & emendaret prad’
wmefluag auod tunc pred B. [ufficient’ reparares
pred mellacg’ ad emmia rewpera durante termino
. ) pred.
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Not a Condi-
tion Prece-
dear, but re-
ciprocal.
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pred. In Adtion of Covenant by A. againit

B for Non-reparation of the Houfe aficr
A5 dfwmwer, he declares, That altho’ he had
performed all the Covenants on his Part to.
be performcd (without any particular Aver-
ment) tat he had repaired it before Midfum-
mer, dre. yet the Defendane had not renai-
red after the faid Feaft. This is a good Decla-
ration, for the Covenant of 4. to repair it
before Midfummer 1s not a Condition Prece-
dent, but only the Time divided and mutual
between 4. and B. (fcilicet) that A. fhall re-
pair it before Midfummer, and B. after during
the Term, for which each of them mey havi

' Remedy by A&ion againft the other, 1Rolls

Abr. 4x6. Bragg and Nightingale, Stiles 140.
This is a reciprocal Covenant, and tho’ one
does not perform his Part, it thail not excufe
the other.

Covenant upon a Charterparty, whereby
the Mafter of the Ship covenants to fail with
the fir{t fair Wind to Barcelons, and that the
Mariners fhall attend with a Boat to relade
the Ship, and then to return with the firft
fair Wind to London, and to unlade and déli.
vzr the Goods; and the Merchants Cove-
nant to pay fo much for Freight, and fa
much for Demurrage every Day. And the
Ahlafter brought the Ad&ion for the Freight,
and for Demurrage, and declares he failed
fuch a Day with the ficft fair Wind, and up-
on 2ll the other Points. Defendant quoad le
Freight pleads, that the Ship did not return
dire@ly to London, but went to Alicant and
Tangier and made diverfe Deviations, and by
fuch Delays the Goods were fpoiled. And
ancas Demurrage, that this was occafioned
by the Megligence of the Mariners in not ze-

~ tending
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tending with their Boat to relade the Ship.

Plaintiff demurs, and had Judgment, for the
Covenants are mutual and reciprocal, and

each one fhall have his A&ion againft the

other, but fhall not plead the Breach of one Breach of one
in Bar of the other ; and perhaps the Da- Covenant,
mage on the one Side and the other are not Where not to
equal, ergs not pleadable in Bar the one of E:rpszadtfd "
the other; but each one by his A&ion fhall gher,
recover againft the other the Damage certain

for him, 3 Lev. 41. Cole and Shaller. And fo

is the Cafe of Shower and Cudmere, Sir Thomas

Fones 216.

Where in mutual Covenants the Words, Where the
In confideratione performationis inde, {hall make a Words [1n
Condition Precedentor not, 2 Sand. 156, 1§7. confideratione
The Lord of a Mannor covenanted to affure 4] fhall
the Freehold to one of his Copyholders and 3;‘;;?,222:
to his Heirs, and the Copyholder, in Confi- dent or not.
deration of the {ame Covenant performed, o
promifeth to pay a certain Sum of Money ;
the Copyholder is not bound to pay the Mo-
ney, unlefs the Lord firft perform his Cove-
nant. Aliter, If the Covenant on the Part of
the Copyholder had been in Confideration
of the Covenant to be performed, cited in
Sanders, ut fupra. ‘

If the Covenant of the one Part be Neg-
gative, and the affirmative Covenant of the
other Part be, in confideratione performationss in-
de ; altho’ the negative Part is broken, yet
the affirmative Covenant ought to bg per-
formed, 2 Sand. 176, 157.

In Affignment the Plaintiff declares,that he
was poflefled of a Term for eighty Years,
and it was agreed between him and the De-
fendant, thac he fhould affign all his Intereft
therein to the Defendant, who proinde fhould

3 pay
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pay 250 L and that he promifed,that in Con-

fideration that the Plainciff at his Requeft
had likewife promifed to perform all on his
Part, that he would perform all on his
Part; and then fets forth, that the Defendant
had paid a Guinea in Part of the faid 250/
and that he (wiz. the Plaintff) obtulic fe to
aflign the Premiffes to the Defendant by In-
denture, which was written and fealed, and
would have delivered it to him ; but he refu-
fed, and affigns the Breach in Non-payment
of the Money. Defendant demurs, for that
the Aflignment ought to precede the Pay-
ment, and that it was not a2 mutual Promife :
It is that the Plaintiff is to aflign, and the De-
fendant proinde, which is as much as to fay,
pro affignation’ 5 like Cafe, Cols Ughtred's Cafe,
and Dyer 16. b. But per Cur’, it is a mutua
Promife, and that the Plaintiff need not to
aver the Performance ; and it is as reafonable
that thePlaintiff thould have hisMoney before
he make the Affignment, as that the Defen-
dant thould have the Term affigned before he
paid the Money; 2Mod.33.Smith and Shelberry:
It is faid, If one Covenant to ferve me a
Year, and I covenant to pay him 1o/ for it;
inthis Cafe,albeit he doth not ferve me,I muft
pay him 10 / for it ; butif I covenant to pay
him 10 . 7if he ferve me a Year, contra, for
there I am not bound to pay him the Money
unlefs he ferve me a Year. So if one coves
nant to make new Pales, {o as he may have
the old ;in this Cafe it feems he is not bound
to make the new Pales, unlefs he may have
the old ones. So if one covenant to pay Mp-
ney for Service, Counfel, or the like ; or
covenant to marry ones Daughter, or make
an Eftate, and the Covenant is penned con-
' ' ditionally,
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ditionally, {o as one Thing is the Caufe of

another, and is not fet down by mutual and

reciprocal Covenants; in all thefe Calfes, if

the Caufe or Condition be not obferved, the

Covenant thall not be performed.

. Knight and Reech, p. 3. Will. & Mar. B. R.

Ror, 374. The Cafe was, There were mutual

Promifes and Agreements between the Plain-

tiff and Defendant, which were fpecially fet

forth in the Declaration, in which the Plain-

tiff alledged generally, that the Defendant

non performavit agreeamentum [unm prediGum, Nm performas
without fhewing a particular Breach. There v agresamen-
was a Verdié and Judgment for the Plaintiff 7 Juum ge-

. . nerally, with~
in the Comimon-Pleas, and now a Writ of Er- o, {h’;’wv::;

ror brought ; and it was affigned for Error, a particular
that the Breach was too general, which be- Breach,whete
ing Matter of Subftance, the Right of the good.
Ad&ion could not be tryed, and therefore it
is not within any of the Statutes of Jeofailes. -
Many Cafes were put to fhew, that oz perfor-
mavit agreeamentum could not be good,without
fhewing wherein, as Co. El 292. Hob. 67.
2 Cro. §03. but Judgment was affirmed upon
thefe Authorities following, (viz.) 3 H. 6. 8.
Dier 297. Debt was brought upon a Leafe,in
which the Defendant was bound to perform
feveral Covenants, or otherwife to forfeit fo
much, & ¢, The Breach afligned was, that he
had broke all the Covenants, and did not
thew any particular Breach, yet held good.

If Promifes are Executory on both Sides,
Performance need not be averred, becaufe it
is the Counter-Promife, and not the Perfor-
mance that raifes the Confideration ; and
therefore where the Plaintiff promifed to
deliver a Cow to the Defendant, and he
promifed to pay him §o s, the Plaintiff need

not
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not aver the Delivery of the Cow, becaufe
without fuch Averment a Promife againft a
Promife made at one and the fame Time is a
fufficient Ground for an Aion, and for a
later Auchority, 2 Sand. 351. There was
an Agreement between the Plaintiff and De-
fendant, that the Plaintiff thould pull down
old Walls and build a Malt-Houfe, and that
the Defendant would pay him 8/ pro Labore
fuo ; the Plaintiff averred, that after the
Agreement parat’ fuit & obiulit performare,
&c. he had a Verdi&, and this was held
good enough after a Verdi&, without aver-
ring Performance of the Work. Upon thefe
Authorities, and for that the Promifes in this
Cafe were mutual, the Breach was held to
be well affigned, and Judgment pro Quer.
4 Mod. 188.

The Cafe of Ware and Chappell, cited 2 Mod.
Rep. 75. Ware was to raife Five hundred Sol:
diers, and bring them to fuch a Port, and
Chappell was to find Shipping, for which he
{ued upon the Covenant, tho’ the other had
not raifed the Soldiers ; for that can only be
alledged in Mitigation of Damages, and is
no Excufe for the Defendant ; and it was ad-
judged tha- this was not a Condition Prece-
dent, but diftin& and mutual Covenants, up-
on which feveral A&ions might be broughe,
2 Mod. 75. Stiles Rep. 186.

In Covenant upon a Charterparty, the
Plaintiff declares, that it was agreed that his
Ship fhall be ready and provided with a f{uf-
ficient Crew, Tackle, &-. for a Voyage to
(Novellvill ) in partibus trans Marinis, upon the
12¢h Day of Axguff, and there fhould lade
with Figs and other Merchandifes of the De-
fendant’s, and fhould bring them back to

Topfal)
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Tipfoll in Com’ Dewon, and thac the Defen-
dant covenanted to pay 3/ 1gs. for every
Tun fo brought, and afligns the Breach ia
Non-Payment of 112 /. 10s. for Thirty Tun ;
"To which the Defendant pleads, that the Ship
was not ready, ¢ the 12th of Auguf, b
which he loft the Profit of his Merchandife.
Plaintff demurs. Per Cur’, the Plea is not
good, for thefe are reciprocal Covenants, &
utrag; pars hath Remedy for Non-Perfor-
mance. Judgment pro Quer', Sir Tho. Fones
216. Shower and Cudmore.

If by Charterparty G. and Three others
covenant with P. and C. to let to freight a
Ship,wherein they are Owners to the faid P.
pro ufis & ex parte of one B. for a Voyage mw-
do & forma fequenti. G. and the other Three
covenant with B that the Ship fhall go to
Lyn and fhall take {fuch Freight, and then to
Yarmouth, and from thence to Ginchego, and
thence to return to the Zhames. And C.
covenants with G. and the other Three, that
B.Thall caufe Lading to be put into the Ship
at Yurmouth, Ginchego, 8&c. within fo many
Days, and covenants that the faid B. fhall
pay to the faid G. and the other Three per z0-
ta trensfreratione 147 1. at fuch a Day. G.
and the other Three may have A&ion of Co-
venant againit C. for the Non-Payment of the
117 . without Averment of the Performance
of the Covenants on their Part, for this is
not a Condition Precedent, but a Covenant
diftinét of the other Part, 1 Roll. Abr. 414.
Guinel and Clark,

If in Articles of Agreement made between
A. on the Behalf of B. and C. in which 4.
covenants, that B. for the Confiderations ex-
prefs'd in the Deed, fhall convey certain

Lands

79
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Lands to C. in Fee, and after C. covenants oti

his Part, for the Confideration aforefaid, to

Tho' the  pay to B. 160/ In this Cafe, tho’ B. doth
Land be not 10t affure the Land to C. yet C. is bound to

?,{fiieféuﬁf pay the Money for the Affurance of the

topaythe Land. It is noc a Condition Precedent, but
Monies. a d]ijﬁin& Covenant, dl Rolll. Abr. 415. :

ebt upon a Deed-Poll, concerning the

g%ri?;.e nf;tro Purchafe %f Land made by the Defendant

anHoufe,[pro] of the Plaintiff, where the Plaintiff declares,

dothnot  that by the faid Deed it was agreed between

";}:il‘;n’P?gf" the Plaintiff and Defendant, that the Defen=

cedent, but dant fhould pay to the Plaintiff {fo much Mo-
it’s a mutual ney upon fuch a Day for the Land, which
Covenant.  he hath not done. Defendant demurs upon
the Declaration, for that the Plaintdff doth

not aver that the Defendant enjoyed the

Land ; and where there is not a2 mutual Re-

medy, the Deed not being by Deed in-

dented, there ought to be fuch Averment,

1 Rol. §18+ Holder and Taylor. Where Leflee

for Years covenants to repair, provided that

the Leffor find great Timber, there in A&ion

of Covenant the Plaintiff ought to aver he

offered great Timber, § Rep. 78. Gray’s Cafe,

But per Twifden, Juftice, in one Cafe, the
Wordswere, The Plaintiff putting the Houfe

in Repair, the Defendant covenanted to

keep it {o repaired, and refolved that they

were mutual Covenants, Cr. Fac. 645. Slater

and Stome, Stiles 140. And in the principal

Cafe it feemed a Covenant by it {elf, and the

Plaintiff had Judgment. But the Defendant

brought a Writ of Error: Q. Raym. 183. Por-

dage and Cole, El. 1. Sand. 319. mefme Cale.

The Court held in the Cafe of Pordage and

Cole to be a mutual Coyenant ; and if the

Houfe was not conveyed before the Day; 4s

4 it
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it ought to have been, the Defendant may
have A&ion of Covenant for the Houfe ; for
itis to be intended, that the Plaintiff feals to
the Defendant another Part per the Words
{have mutually fet their Honds and Seals),it was
demurred upon the Declaration : Judgment
pro Quer. and affirmed in Cam’ Scacc’ upon Er-
ror brought, x Leon. 274. mefme Cafe.
‘The Covenant was to make a Leafe, and
the Breach affigned in the not accepting the
Indenture by the Defendant. Per Cuy’, this
is laid as a mutual Agreement that the
Plaintiff fhould demife; which muft be in-
tended as to the Defendant,that he thould ac-
cept. Judgment pro Quer.
Debt on Bond to perform Articles: The
Plaintiff covenants to aflign over his Trade
to the Defendant, and that he fthould nottake
away any of his Cuitomers, and in Confide-
ration of Performance thereof, the Defendant
covenants to pay the Plaintiff 6o /. per An-
num for Life ; and pleads, that after the A-
greement the Plainciff before any Thing done
did work to 7.S. a Cuftomer.Plaintiff demurs, * Oq Breach
Judgment pro Quer. This 1s not a Condition eicher Party
Precedent, but thefe are mutual Covenants. hath Remedy.
The Plaintiff need not ftay to wait for Per- + Mutaal A
formance, perhaps then he may ftay 4s long gree;:;t thae
as he lives ; But as on Bonds of Arbitrament the one fhall
on *Breach, either Party hath Remedy, 2 Keb. buildan
674. 1 Mod. 64. 18id. 464. 2 Sand. 155. Hum- Houfe, and
; the other thal}
lock and Blacklow. av 81 for
In Adion on the Cafe, on Agreement fhz building
that the Plaintiff pill down and build 2 and fuith he
Malt-houfe, and that the Defendant was to offered to
pay 8. pro Labore : In Confideration of which ;"Inldrth;
mutual T Promife the Plaintiff obt«liz to per- fai?li 20t l:g'a:
form all on his Part, yet the Defendant had ehe ocher hine
Cx not dered hie
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not-paid ; (but he doth not fay the Defen-
dant refufed the building.) Tho’ this be a
mutual Promife, yet the Contra&t imports
that the building muft be precedent, there-
fore this Refufal fhould be alledged, it’s a
mutual Covenant only ; had it been to pay
poff reparationem faétam, the Reparation had
been a Condition Precedent ; had the Work-
man agreed to build, and the other agreed to
pay,they had been mutualPromifes. But Agree-
mentto pay 201 pro Labore,or in Confideration
of Building ; thefe are precedent. Had the
Suit been pro 8 J. being as 2 mutual Promife,
Judgment thould have been pro Quer. and pro
Labore alters not the Cafe ; and general Per-
formance, or obrulit after a Verdiét, as here,
implies Refufal ; and where the Agreement
it felf makes a Condition Precedert, the
Promife to pay it doth not alterit. Judg-
ment pro Quer. 2 Keeble 8x1, 837. Peters and
Opill, wvid. Cafe, 2 Lew. 23. 2 Sand. 350.
1 Vent. 177. :

B. Lord of a Mannor,' covenants with his
Copyholder to affure to him and his Heirs
the Freehold and Inheritance of his Copy-
hold, and the Copyholder in Confideration
of the fame performed did covenant to pay
fuch a Sum. Per tot’ Cu’, the Copyholder is
not tied to pay the Money before the Aflu-
rance made, and Covenant performed : But if
the Words had been,[in Confideration of the
{aid Covenant to be performed,]then he had
been bound to pay the Money prefently,and

“he fhould have his Remedy by Covenant,
2 Leon. 211. Broceas's Cafe. 3 Leon. 219.
mefme Cale.

Plaintiff
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Plaintiff declares in Covenant, That by
Inc{enture between him and the Defendant;
reciting, that there were divers Controver-
fies, & ¢. for Determination whereof the faid
Parties did by the faid Indenture bind them-
felves, inConfideration of 12 4. given to each
other, to obferve the Arbitration of, &. to
arbitrate, &c. de & fuper premiffis, and the
Plaintiff and Defendant mutually covenanted
to do feveral Matters. That the Arbitrator
did thereupon afterwards award, and the
Defendant did covenant with the Plaintiff,
that in Gonfideration of the Plaintiff’s feal-
ing and delivering (at the Defendant’s Re-
queft) one Part of a Leafe for Years (to the
Award annexed) for the Rent therein refer-
ved, that the Defendant fhould pay fo much
Money for the Tythes: It was alfo awarded
by the faid Arbitrator, and the Defendant
did covenant that he would be accountableto
the Plaintiff for all fuch Arrears of Rent,
Tythes, and Compofition-Money for Tythes,
As fhould be arifing and renewing upon the
faid Land, éc. according to fuch a Value

per Awnum, whereof the Defendant could

not lawfully difcharge himfelf. The Phin-
tiff avers, he hath obferved all the Covenants
on his Part, &c. and afligns for Breach, that
he hath not accounted with him for all Ar-
rears of Tythes and Compofition-Money ,&c.
and that he hath requefted him to come to
Account, and that he refufed. Defendant
leads 4étio non,and confefleth the Indenture 5
ut faith, in eadem Indentura ulterins agreeatum
fuit & provifum, That the Plaintiff thould al-
low and difcount upon the Account all Sums
of Money for Parfon’s Dinners at the Re-
queft of the Plaintiff, and fuch other Sums
G2 which
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which he had direély laid out, and that fuch
a Day paratts fuit & obtulit [e, & adbuc para-
tus eff, - to account for all Arrears of Rent, if
the Plaintiff would difcount, ¢c. and the
Plainuiff refufed all fuch Sums of Money, ée.
Plaintiff demurs. Per Cur’, it’s an abfolute
Covenant which chargeth him to be accoun-
table, and not if the Plaintff would allow
Parfons Dinners, for it’s impoflible the Plain-
tiff can make fuch Allowance till the De-
fendant hath acc¢ounted ; they are mutual and
diftin@ Covenants, and they. have each a

venants, and Remedy upon thefe mutual Covenants ; and

why.

Avermetit,

Mutual Co-
venants and
Promifes.

Where and in
what Cafes
Avermenc of
Performance
need to be
pleadcd,

the provifum & agreeatnm cft, doth not amount
to a Condition, but is a Covenant. Judg-
ment pro Quer. 2 Mod. 73. Dr. Samways ver(%s
Eldshy. ‘,
- Upon mutual Promifes you need not to
aver Performance, and an ill Averment of
that which need not be averred, hurteth not,
1 Lew. 293. vide Pordage and Cole, 2 Keb. §42.
In the Cale of Thorp and Thorp, the Decla-
ration was upon mutual Promifes of Agree-
ment, by which the Plaintiff agrees to re-
leafe to the Defendant his Equity of Redem-

ptidon'in Two Clofes; in Confideration of

which the Defendant affumes to pay to the
Piantiff 7 .. Now the making of the Releafe;
is a Condition Precedent to the Payment of.
the Money. '

* The Books vary much, where in -Aéion of
Covenant Averment of Performance need to
be alledged, and where Promife may be plea-
ded againft Promife, and where each muft
bring his Aéion ; and therefore the Point is
well fettled in the faid Cale.

§ The
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The Cafe of Nichols and Rainbred was a-
greed, IHB8S. to be good Law. There, in
Confideration that Nichols promifed to deli- -
ver to the Defendant a Cow, the Defendant
promifed to deliver to him o s it was ad-
judged that the Plaintiff need not aver the
Delivery of the Cow, becaufe there was Pro-
mife for Promife. It's generally true, where
there are mutual Promifes it need not alledge
Performance on the Part of the Paintiff, but
then it depends upon the Words of the A-
greement, whether it fhall be {o or not; and
certainly one may make the Agreement, o
thar one fhall not be bound to part with his
Money until he had a Confideration for it,
1§ #. 7. 10. is full as to the Words of Agree-
ment. One covenants to ferve me for a
Year.tand T covenant to give him 3o /. he
1::ay fue for the 20 /. altho? he doth not ferve
me ; otherwife if the Agreement had been,
that he thould have 20/ if he would ferve
me for an Year. ,

There is no Reafon that one fhall be come
pelled to pay Money for Performance of an
At before the A& be done; but here the en-
{uing Differences are to be noted :

Firft, If by the Agreement a Day certain Diverfities.
be appointed for Payment of the Money,and -
this Day happens before the A¢t can be per-
formed, for which the Money is to be paid ;
there, altho’ the Words are, that one fhall pay
fo much for the Performance of fuch an A&
by the other, yet the Party may: have an
A&ion for the Money after the Day appoin-
ted for the Payment of it, and before the
A& be done; as” Sir Ralph Pooles cited in
=~ Rep. in Ughtred's Cafe : One covenants to
{ferve the other in the Wars of Frawce with

G 3 3 Efquires,
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3 Efquires, and the other covenants for this to
pay 42 Marks; A&ion lies before e Service
performed.So 1Vent.147. Lary,andChefbire’s Cafe.
One promifeth, that in Cenfideration the o-
ther will permit him to enjoy fuch Land for
Seven Years, that he will pay him 20/ pro
quolibet Anno, an A&ion lies after every Year.
Upon the fame Reafon is the Cafe of Pordage
and Cole, 1 Sand. 319. where it was agreed,
that Cole thould give to Pordage 500 I. for all
his Land, the Money to be paid 2 Week af-
ter Midfummer, and adjudged that A&ion lies
for the Money before that the Land is con-
veyed. ‘

)’]’.‘he other Difference to be obferved is,
That if a certain Day be appointed by the
Agreement, yet if this Day happens after
that the Confideration is to be performed,
there ought to be Averment that the Service
is performed, Dyer 76. If a Contra@ be made
between Two, that for an Hawk of the one
to be delivered at fuch a Day, the other fhall
have his Horfe at Chriffmas ; if the Hawk be
not delivered at the Day, the other fhall not
have Adtion for the Horfe. There are di-
vers Opinions in the Books upon that which
is faid in Ughtreds Cafe, which feems to be
contrary, and which I fhall give Anfwer to.

I Rol. Abr. 414. Gurnel and Clarks in B. C.
Where one covenants with another to pay
him 147 . per tota transfretatione of a certain
Freight, and it was adjudged that an A&ion
lies for the Money without Averment of Per-
formance on the other Part, ¢c. But in this

-Cafe, it appears not whether the Money was

to be paid before the Voyage or after’; but
the true Anfwer to this Cafe is, That a Writ
of Erro: was brought upon this Judgment,

- and
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and the Court of B. R. held it to be errone-
ous, 1 Bulff. 167.

As to Vivian and Shippings, in 1 Rol. 415.
An Award was made between 4. and B. that
A. thould pay B. 10l and in confideratione in-
de B. fhall enter into a Bond to A to releafe
all his Right in certain Lands (juft the prin-
cipal Cafe); B. is bound to enter into the
Bond, altho’ 4. doth not pay to him the
10 /. Refp. He is miftaken in the Report of
this Cafe, and the Judgment was direétly
contrary, as appears, 1 Cr. 384. where Fones
and Berkly contra Crok. ‘That the Payment of
the 10 /. is a Precedeny Condition ; the Cafe
of Heys and Heys, cited in Rolls, has no fuch
Point, as you may fee in 1 Cr. 433.

There is a Cafe in 2 Mod. Smith and Shel-
den, p. 33. The Plaintiff declares, That in
Confideration that he promifed to aflign his
Intereft in fuch an Hoqufe, the Defendant
promifed to pay him fo much, & The
Queftion was, Whether the Plaintiff ought
to aver, that he had affigned his Intereft int
the Houfe ; and it was ruled, that he need
not make fuch Averment.

This was adjudged in a Writ of Error,
Hill. 8 W. 3. Rol. 1667,

Tenant to have convenient Timber for Reparations,
by the Appointment of the Bayliff. .
Conftruttion.

Trefpafs upon a2 Leafe of a Farm during
“Lives,” and the Covenant upon which the
Queftion arofe was this : The [Defendants]
covenant, gue J. W. and Fane his Wife, and
W. W. eorum filius deberent & wellent de tempore
in tempas & ad omnium tempora, &C. bene &

G4 [uffcient’
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[ifficient’ veparave, 8c. diét’ tenemens’ horrea, &c.
in bon’ & [ufficient’ reparationt pro quo propofis
[4ngl’, for which Purpofe] liceret 29“ licit’ foret
pro eo ea wel illis capere fuper dicta premifja per
appunétuationem & non aliter ballivi ditk mane-
rit pro tempore exdften’ fuper raconabil’ vequifition’
fore falt’ apt’ convenien’ marerminm [ Angl, fit con-
venient Tithber] pro reparatione dicF meffaag’
& edificiorum [i aliquod tale mareminm heri wvel
inveniri poffet [uper dilta pramiffa.
(The Trelpafs was, for cutting down Six
Oaks and Six Elms. Defendant juftify all, ex-
cept Five Oaks and Five Elms by Vertue of
the Leafe by the Plainciff to them, and recite
the Leafe and the fdaid Covenant). S,
"That the Virtute cijus dinkiffionis pred ( De’fend‘apt) in
Houfe was in prad mef intravere & fic [eit® exiffen’ prad mef”
Decsy, &6 & alia edificia per Indentny’ prad’ ut prefertur di-
mif] fuer’ in decafu in maremio eorundemSnecefar
reparationibus indigehant videl apud S. prad (u-
per quo poftea [cil (tale Die & Anno) apud 8.
That . . red - gz{zid,ﬂ,m R. W. tunc exiften’ ballivms pm’d;
the Bayliff, Jobannss Talbor (Leflor) manerii fui de S. pracd
&c. at their  ad requifixionem ipfornm (Defendants) appunéiu-
Requet ap-  gvit preed les Deft’ fuccidere & capere apt’ & con-
pointed them 00’ L sieriinm ad pred nec oy’ reparationes
;°t°:rf ddzx Y fuciend virtute cujus quidem appunctuationss prad -
P ient Tim- les (Defendant) & ac prad’ O.O. C.D. & ut
ber, & and [ervientes (des Deft’) ac per curum precept’ die &
fo jultify be. ann’ [upradilt’ in narratione pred [pec apnd S.
ing necellary pred’ quingue Quercus & quingue Ulmos in & [u-
for Repars- per prad dimif] " pramif]” crefcen’ & exiften apt
ton. : : . ‘ . e '
& comvenicn’ maremium & [uffcien’ tantum ad -
' ‘meceffar’ reparation’ prad faciend & non amiplins
“proeifdem necellar’ vepararionibus fuccider’ ceper’ &
afportaver’ prout eis beme Licuir [and that Part of
them was employed upon the Reparation,
and that the Refidue, quam i’ potuer’ feil

st7

A~
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uti ad tunc & ibid progredichant quofy; prad
?obazmt’: Talbot operarios probibuit, &c.g @ hoc
parat, oL

Replic’ precludi mon, quia de injuria fua pro- Deinjuriafua
pria abfq; hoc quod” prg’ej’ R. W. ballivus pied propria.
Fohannis Talbot manerii fui de S. prad ut prefer-
tur exiften’ appunétuavit pred Fanam W. & J.
fuccidere & capere eafdem quinque Duercus &
guinque Ulmos ad reparavion’ faciend & hoc pa~
rat’y &co unde, &c. Demuri’ pro caifa traver(at Demur,
materiam son traver(ibilem & non (ats apte re-

[poid’ materie plitas.

" Per Car’, the Traverfe is ill, for by it is

traversd what is not alledged in the Plea; for

the Traverfe is, That the Bayliff had ap-

pointed the Defendant [ Tenant of the Pre-

miffes ] fuccidere eafdem quingue Quercws &

quingue Ulmos. And the Plea is, That he had

appointed them fuccidere & capere aptum &

convenien’ maremium, &c, Here is a Traverfe

of a Conclufion, which ought not to be

the Traverfe ought to have been, That the

Bayliff did not make any Appointment, or

that the Trees were not neceffary or conve-

nient. ‘
« As to the Plea: It was faid, That when

Trees are excepted in a Leafe (as the?l are
in this Cafe) and by the Leafe a {pecial Au-
thority is given to the Tenant to take the
Trees for Reparations, there the Tenant
ought to purfue the Authority given to him,
or otherwife he is a Trefpafler; but if the
Leafe is made without any Exception of
Trees, chen if the Bayliff will not make any
Appointment, the Tenantmay relort to the
general Authority given him by the Law to
take that which is convenient. And F. Powell
faid, that perhaps it was not neceflary for
IS o o the
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the Bayliff in this Cafe to appoint the parti-
cular "Frees for the Reparations,but he oughe
to have view'd the Buildings, and upon this
to appoint fo many Trees for the Reparation
of them. C. ¥ Treby ; What is not cove.
nient is not to be left to the Judgment of the
Tenant ; at the Rate of this Appointment
the Tenant may take as many as he pleafeth,
for the Bayliff had mage him Judge of it con-
trary to the exprefs Words of the Covenant,
which are, That the Tenant fhall have con-
venient Timber, & . by the Appointment of
the Bayliff, and not otherwife. The Bayliff
had not executed his Authority, and then the
Defendant cannot have any Authority, and
fo are Trefpaflers; and by the Opinion of
the whole Court, Judgment was pronounced
pro Plaintiff, becaufe the Bar was ill, 1 Laz.
1471, Sir Fobn Talbot ver. Fane Woodhoufe & 4l

CHAPD IX

Where the Covenants are diftintt or not.

IF A. upona Marriage intended by C. his Son
with D. covenants with D. to ftand fei-
fed, and to make other Coveyance of Land
to the Ule of C. for Life, and after to B. fop
her Jointure for Life, and after to other Ufes
of their Iffues, and {o of other Lands, as be-
fore, and then 4. covenants modo & forma fe-
quentibns, (Viz.) prad: A. pro & non obftante ali-
gquo aftu_five re per iplum faélo in contrarium tem-
pore figillationss & deliberationss Indenturae pred
frabat” & legitime fuit [(eitus ac ufg; tales bone &

[ufficientes conveyancie & affurancice in Lege forent
faile & Legitime Execute ut fupradict eff frete-

ret & effet [eitus de praemiffis fibi & hearidibus [fuss
in feodo fimplici ably; aliqgno gemere [ Anglice,
' ‘ Maaner,
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Manner, Condition, Defeafance, Mortgage,
Limication, ) five poteffatis Revocationis mutare
permutare eadem ac infuper quod difta terra &
premifla prad’ amtea Limitata pro junétura dicte
B. 4 tempore decellus prad’ A. pro & durante ter-
mino vite difte B. coutinuarent remanerent & fo-
rent eid B. & affignat’ fuss plene & clare annne
walorns 200 L. ultra & prater omnia onera folu- Notwith.
tion’ exitns & veprifas quocung; and that no Re- fianding any
verfion was then in the King. Altho’ in this f"-“&' how re-
Cafe this bears Semblance to be one Cove. — © *o%
nant, for that the Words of Covenant are
but once named ; and alctho’ it be faid in the
Beginning, he covenants in Manner enfuing ;

.and altho’ the Word [ E¢] couples altogether,

#yet the laft Part touching the Value, is an
abfolute, feveral, diftiné& Covenant of it
felf ; {o that if the Land limjted for the Join-
ture are not of the Value of 200 L per annum,
altho’ it is not per any Aé of her own, yet
he had forfeited his Covenant; and the
Words [notwithftanding any A&] do not re-

fer to the faid Covenant, but only to the
firt, and the Value is properly in the Coni-

fance of the Covenantor ; and it is not pro-
per to fay, that for any Thing by him, &v.
it fhould be of fuch a Value, Cr. Car. 495,
Hughes and Bennet. Fomes 403. Vid. Cr. Car.
107. Et 1 Baud. 60. 2 Rolls Abr. 249. mefme
Cafe.

In a Feoffment the Teftator covenants, Notwith.
That notwithftanding any Thing by him flandingany
done to the contrary, he was feifed in Fee- E:h'"dg bY'
Simple or Fee-Tail,” without any Condition o' co‘:::;y.
or Limitation to determine it. And (2.) That
he had Power and rightful Authority to fell.

(3.) That the Lands were clear from all In«
cumbrances. And, (4.) That the Feoff&"e;:l
a
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thall enjoy againft all Perfons claiming under
him, his Father and Grandfacher.

Plaintiff declares, that theTeftator had not
Power to {ell the Land. Defendant pleads,
that the Teftator,notwithftanding any Thing
done by him, had Power to fell the Land.
Plaintiff Demurs. By Three Juftices againft
Where Cove- North : Though the Covenants are diftiné,
mants are di- yet the firft Two are Syronyma and of the fame
ﬂll‘:&» Z“d Nature, for if he is feifed in Fee he had
e ™ Power to fell, and it may not be intended,
i that when by his firft Covenant he covenants
againft his own A&, that immediately by
another Covenant of the fame Effe& he
fhould covenant againft all the World ; and.
the Two fubfequent Covenants here are par-
ticular and limited, and therefore the middle
Covenant fhall not be more indefinite and
general. But North held this abfolute and
not limited, by Things made by him in the
firt Covenant, or by him, his Father or
Grandfather : As, 1 Cro. Crayford’s Cafe; Co-
venant, That notwithftanding any Thing
done by him he was feifed in Fee; and
that no Reverfion was in the Crown, and it
was of the yearly Value of 300 L each one is
diftin& and abfolute, 3 Lev. 46. Nervin and
Muns verlus Executors of Finery, Trin. 33 Car. 2. |
B. C. Ror. 368. ’
~ Debt on Bond, conditioned for perfor-
mance of Caqvenants. Defendant demurr’d
Oyer of the Condition, and pleads Perfor-
mance ; the Covenants were, That 7. B. Son
of . B. fhould efpoufe 4. the Daughter of
M. and in Confideration of this Marriage,
M. covenants to pay oo L. W. B. covenants
to affure fuch Lands to the faid 7. B. and
A. for her Joiature, and other coveniant for
quiet
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quict Enjoyment, &, And amongft others,
M. covenants that ‘he will procure the faid
7. B. to be prefented, admitted, inftituted
and inducted into fuch a Benefice upon the
the nextAvoidance of the faid Church, which
he did not perform. Defendant demurs upon
this Breach afligned, becaufe the Covenant is
againft Law, being a Simoniacal Agreement:
But per Cur’, if it had appeared to have been,
that in Confideration of the faid Marriage,
& c. he would procure him to be prefented,
¢rc. it had been a Simoniacal Contraé, and
had avoided the Obligation ; but this Cove-
nant depends not on the former Covenants,

93

but a diftin& Covenant by it {¢lf, and with- A diftin&
out {pecial Averment, or thewing that it was Covenant.

a Simoniacal Contraé, it fhall not be inten-
ded, Cr.Car 425. Byrt and Manning.

Covenant that he would from Time to
Time during the Term, after Three Months
Warning, {ufficient!v repair, and at the End
-af the Term leave it {ufficiently repaired o
the Leflor. The {2t Claufe is diftinct by it
felf, he muft leave ic fufficientiy repairsd
without Notice, 2 Keb. 505, 547, 559. Pons-
frett and Ryeroft, 1 Sid, 429. 1 Sand, 321.

A Man afligns a Leafe for Years, and co-
venants that he had not made any former
Grant, or any Thing by which this Leale
may be in any Maaner fruttrate, [but that]
the Affignee and his Executors by Vertue of
this Grant and Aflignment may quiety en-
jQy the Premifles during the Teem, without
Difturbance of him or of amy Pecfun. By
Three Juftices againft one; thefe Words
[but that, &+¢.] depend upon che former
Words, and is not new Mazter or Lentznce g
and therefore the Enty of a Stranger by

jigne

[But that,
@] make
no new

Lealtor,
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Eigne Title had not broken the Covenant;
Dyer 240. Pl. 43. So if the Wife of the Lef-
for had recovered Dower.

In Covenant on Affignment of an Oliga-
tion of Holl to the Teftator of the Plaintiff,
and to give a Letter of Attorney to the De-
fendant to fue, and niot to revoke. The De-
fendant covenants to give Bond to pay 100 /
within a Year, and 400 L after. The De-
fendant pleads, the latter Covenant was made
in Confideratiori of the Aflignment, and

Diftin& Co. that the Plaintiff hath affigned. Plaintiff
venants, one demurs, becaufe thefe are feveral Govenants;
no Bar to the and this is an-Averiment Debors. Per Cur’, fe-

other.

veral Covenants or Aflumpfits are always in
Confideration one of another, .yet béing di-
ftin&, one is no Bar of another. Judgment
pro Quer’, 3 Keb. 352. Fobnfon and Palgrave,

Covenant that he u (eifed in Fee, &c. had Au-
thority to [ell, &c. Whether feversl or difint
Covenants 2

7. and P. enfeoff the Plaintiff of Lands,
and they covenant in Manner following;
(viz.) That J. s [eifed of 2 good indefeafible
Eftate in Fee-Simple in this Land, and that be or
P. bad o good Autherity to fell, and that there is
not any Reverfion in the Crown by any Act doné
by J. or P. or either of them. The Qu. was,
Whether thefe Words [by any A&] fhall re-
fer to all before, or to this laft Part only,
the Two firft Covenants being in.the Affir-
mative, and the laft in the Negarive, as is
Ersfeild and Napper's Cafe ? Per Cur’, they are
feveral Covenants, Lit. Rep. 62, 65, 185,203
8o. Sir George Trenchard ver{us Hoskins, 1 Sid.
328. Gamford verfus Griffith, In Covenant,
that the Leafe affigned to the Plaintiff was
" I a fure
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a fure and indefeafible Leafe, and that the
Plaintiff fhould quietly enjoy without the
Let, Trouble or Interruption by him; and on
Performance pleaded, the Plaintiff affigns
a Breach by Entry of a Stranger, to which
the Defendant rejoined, it was by Difleifinn ;

and whether this was one entire Covenant or

not, was the Queftion. Per Cur’, the latter
Words cannot qualify the former, they not
being Senfe joined together: As on Cove-
nant that the Land is of a certain Value, and
that the Covenantee #hall enjoy it notwith-
flanding any A& done by him ; this can
never be applied to the former Part of the
Value, So here the Demife was made be-
fore the Aflignment, and the Affignor had
nothing to do with it,. therefore the faying
that the Plaintiff thould enjoy it without the
Let of the Defendant, doth not affect the
former Part : So was Dr.Caldecott’s Cafe, who
purchafed Bithop’s Land of the Lord Sals-
bury, with juft fuch a Covenant, and he had
Relief in Chancery thereupon, becaufe the
Intent was only to make good his own Af-
fignment, not the original Title. But per Cur’,
had the Words been, to enjoy notwithftand-
ing any A&, that fhould have gone to the
whole, Gainsford and Griffith, 2 Keb. 76, 201,
213. 1 Sand. §8. 1 Sid. 328.

Upon a Conveyance, the Bargainor and his
Son, for them and their Heirs, did covenant
and grant to and with the Bargainee, &.
that they the {aid Bargainor and his Son, ac-
cording to the true Meaning of the faid In-
denture, were feifed of a good Eftate in Fee-
Simple, and that the faid Bargainor and his
Son, or one of them, have a good Authority
to fell according to the true Intent of the

faid
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faid Indenture; and that there was no Rever-
fion in the King by any A& or Aéts, Thing
or Things, done by him or them. Juftice
Hob. feemed to hold, that they are all one
Covenant, and that thefe Words [by any A&
or Aés done by them] do relate to the other
Two precedent Sentences ; for if thefe
Words had begun the Sentence, it had been
clear, and why not fo now ? Hutton and
Winch held, they were Three feveral Cove-
nants, Hob. agreed, tuey were feveral Cove-
nants in Point of Fagt, but not in Point of
Obligation, there being not feveral Words
of Binding, in Com. B. Winch, Treachard and
Hoskins., It {eems, that one more of the
Judges came over, for it is faid, the Judg-
ment was reverfed in B. R. and that they
were feveral Covenants, and one indepen-
dant on the other, according to Rolls 2 Abr.
250.

1f T covenant that I have a lawful Right
to grant, and thar you fhall enjoy notwith-
ftanding any claiming under me : Thefe are
Two feveral Covenants, and the Ficft is ge-
neral, not qualified by the Second ; one
Covenant goes to the Title, and the other
to the Pofleflion, by Hules awd Wild, 1 Mod.
101. Normaw and Foffer.

Covenant was, that he had gecod Right.
Plaintiff faith, he had no good Right. De-
fendant faith, that the Covenant was alterins,
that the Son fhould enjoy it, notwithftand-
ing any A done by the Father, and that he
did no A&. This latter Covenant doth re-

ftrain the former, it is plcaded ro be in the

fame Indenture, all :hc Parts whereof fhall be
taken together, as Nokes's Cafe, 4 Rep. 81. and
the Paruiculac fhall qualify the General. That

Covenant
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Covenant being, that the Covenantor rantim-
tiodo sparrantizaret. And they need not fet
forth the Indenture, for it is confefs'd by the
Demurrer, and the Plaintiff defired Leave to
difcontinue, 1 Keb. 234. Brownlor's Cafe,
¥ Levinz §7.

Sir Gearge Trenchard's Cafe was reverfed in
Exchequer Chamber. If a Conveyance of Land
be made by A. to B.if A. covenant that he is
feifed of a good and indefeafible Eftate in
Fee, and that he had good Power to convey
it to B. according to the Indenture, notwith-
flanding any A& done by him: This laft
Claufe and "Covenant fhall not “reftrain the
firlt Claufe of the Covenant, (viz.) that he
had a good and indefeafible Eftate in Fee,
notwithftanding any A¢t dene by him ; but
this is abfolute and general. And the gene-
ral Ufe of Conveyance is to make it fo, and
the one Covenant independent on the other,
2 Rol. Abr. 250. 'Sir George Trenchard and Hof-

1%15.

Several Covenants or Afflumpfits are always
in Conlfideration one of another, yct being
diftin&, one is no Bar of another, 3 Kes.

52. N
? Sir Tho. Fones 150. Kingdon verfus Vifc. Re-
#alaugh and Five others. ~ Plaintiff, as Admi-
niftrator to her Husband, brought Covenant
in B. C. againft the Defendant, and declares
upon an Indenture of Nine Parts between the
Defendant and her Husband and others, re-
¢iting another Deed by King Char. 2. for the
farming the Revenue in Irel:nd to the Defen-
dants,and the Inteftate upon farming of which
Land allj Perfons had advanced great Sums
of Money, and amongft others the Inteftate
the Sum of 29504 And upon this ( amonlgﬁ:

y other
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Indilin&
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other Covenants) it was agreed, that if any
of the Parties died within the Term granted
by the King, the Iatereft thould furvive and
" reft in the Survivors, and that the Executors
or Adminiftrators of the Party dying fhall
not have any Benefit or Lofs by the Farm af-
ter the Death of the Party dying, but that the
Survivors thould pay to the Executors or Ad-
miniftrators of the Deceas’d his Share with
Intereft, and for the Non-payment of the
Share, Breach afligned. Defendants confefs'd
the Covenant as alledg’d, .but plead further,
‘that in the Articles there is a Provifo, that
the Parties fhall not alien, without the Con-
fent of Four of the Partners, their Share or
Benefit of the Contra&, and then fhews that
the Inteftate, with the Confent of Five of
them, aliened his Share, &. to 7. S. {o that
by the Death of the Inteftate, Pars proportio
[ew Interefle of the Inteftate did not come to
the Defendants by Survivoamip. Plaintiff de-
murs, and Judgment againft him. The Qu.
f@‘ﬁ“éﬁ"éﬂn in B.C. wé]s s Whethei(-5 the Aflignment p%a-
’fim geod ded by the Defendants, was an Affignment
Equity.  within the Intention of theCovenants or not ?
And per Cur’, it was. Error was brought in
B. R. and the Error affigned there was, that
the Benefit of the Contrad was not afligi-
able, as being meerly a Thing in A&ion.
Per Maynard ; Here is an Agreement for an
Aflignment Conventual, as of a Share in the
Eaft-India Company. It is a good Covenant
in Law, and fuch an Aflignment which may
be (Videlicer ) an Aflignment in Equity, is by
this prohibited without Licence ; but ano-
ther Qu. was, Whether the Aé&ion ought to
be brought againft all 7 Payment out of the
Trealury, may not be made but by all, IC’:emb.
g
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C. J. the Words [if any dye, &*.] begin- A Covenant
ning a new Covénant and depends not on the not dependa
former ; and if fo, then it is clear the A&ion o the
ought to be brought againft all, as it is, o

Sir Tho. Fones 150, Ruym. 459.-

_ CHAP X
Covenants joint, or feveral.

IF the Merchants ih a Charterparty cove-

venant wich the Owners [cparatim, That
one Merchant fhali pay 3/. and another Mer-
chant 3 I. and fic de ceterss 5 but the Words
are [Conveniunt Separatim]. Andin the End
there is fuch a Claufe, Er ad performationem
omnium & fingulorum Conventionnm ex parte pre-
dittorwm Mercatoram perimplend’ quiliber Mer-
catorum pradittorum [eparatim obligat preefar’ [eip-
ﬁtm Magz_'ﬁro‘ & Proprietariis. , 1n double the
Freight. In this Cale, the {aid Covenants are
feveral by the Words [Conveniunt Sedaratim, ]
and the laft Part by which quilibet eor’ obligat’
feipfum, &c. refers to the precedent Cove-
nant, where they Conveniunt Separatim ; and [Conveniune
fo it is alfo feveral, § Rep. 22. Mathew(on'’s Scparatim.}
Csfe. Tho’ the Covenants of the Maiters
and Owners were joint, yet the Covenants
of the Merchants were leveral ; therefore if
any of the Sales of the Merchants be broken
off, this only avoids the Deed unto him.

If in an Indenture there are Three of the
one Part, and Two of the other Part, in
which the Two covenant jointly and feve-
rally to do a certain Thing ; and the. Three
covenant alfo jointly and {everally with the
Two, after the Performance of the faid -
Thing by the Two, to pay to the faid Two
a certain Sum for every Particular, &-. And
after, thefe general Words follow (widels’) pro

~igar e
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wera & reali performatione ommium Articulorurs
& Agreementorum prediClorum alternatim utragy
pretium predictarum obligavit fe Heredes, Execu-
tores, Adminiffratores & Affignatis fuis ie & [ub-
ver pemalitatemi Sexagint librarum Sterlingornm.
The Queflion was, Whether in an Acion
of Debt upon this laft Claufe for the 6o L
the Aéion may be brought againft One of
the faid Three anly 2 (fci# ) Whether this be
joint and feveral as well as the Covenant?
Trin. 1652, Judgment was given againft the
Plaintiff, (te wit) that this Cevenant was
joint, and not feveral, againft the Opinion
of Rolls, by Three Judges, 2 Rol. dbr. 149.
Einn and Harris. 'The Covenant is joint and
feveral, in as much as the Subjeét Matter is
joint, (wix.) the Freight of the Ship, for
and by them all ; and the faid Words [for
every of them] to refer to the Words [feve-
rally cévenant,] and the firft Word [wiz.
themfelves make it joint.

The Plaintiffs declare, that by Indenture
Tripartite, made between 7. of the Firtt
Part, the Defendant of the fecond Part, and
C. the Plaintiff’s Teftator of the Third Part;
(on Contra@ with the Lords Commiflioners
for buying all Prize Brandies which thould
be condemned by the Admiralty,) and it was
declared, ‘that all the Parties had an equal
Intereft in the Contract : Er fuperinde quilibet
ecrum ‘wefpeitive pro fe Executoribus & Admi-
niffratoribne foss, & o epus proprio aétu five
aitis, & protanto quant ad efws preprimm offcinm

[ Anglice, Duty] attinebat fed non pro aétw frue

officio alterins comuenit & agreeawit ad & cum al-
tero & alteris corum vefpeitivum, & ejus & eorum

refFeltivmm Executoribus® Adminifbratoribus, S.c.

per cadem Indens’ modo & forma fequens’. That

6000/,
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6000 [. Stock fhould be put into a Gold-
fmith’s Hands. Thac all the Prize Brandies
fhould be boughe by them in Partnerfhip up-
on ti:lell‘ joynt Account. That none of the
Parties ( during the Time of Partnerfhip)
fhall fell or trade in Brandy Wines, by him-
feif only, or in Company with any other ;
but only upon the fame joint Account.
That the Monies received by any of the Par-
ties thall be paid in to the Goldfmith, no-Ad-
vantage of Succeflorfhip, and Account to be
given to the Executors, &e. DBreach, Thax
the Defendant, during the Partnerthip, withe
out the Affent of 7. and C. fold Seventy Tuns
of Brandy which came to his Hands, Firsuse
contraét praed, to Perfons not known to the
Plaintiffs. 2. That the Defendant had mer-
chandized and traded with Two hundred
Tuns of Brandy, pro compaute fuo proprio & nen
pro juntlo computo pertimes ad Indemtura preed’,
contra  formam & efcGum Indenturam pred’.
3. That he had received feveral Sums of Mo-
ney, and had not paid them iato the Gold-
fmith. 4. That he had not given Account to
the Plaintiffs Executors, &.. Upon Judg-
ment by Default, Wric of Enquiry of Da-
mages awarded, and Damages entirely af-
fefled. Exceptions to the Declaration upon
the 2d Breach,becaufe he thews not whether
the faid Two hundred Tuns of Brandy were
Prize Brandy, received upon the joint Ac-
count, or others, for the Defendant might
trade with Brandy Wines upon his own
Account, and this ought to be fhewed in par-
ticular ; for if they were Prize Brandies, then
Part of it is comprifed within the firft Breach
of felling Seventy Tun ; and {o for this In-
certainty, the Damages being endirely af-

3 i,'if‘d; 3
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» fefsd, its ill. 2. The Covenant is joint

with the Plainciff’s Teftator, and with the

- faid 7. Wwho furvived the Plaintift s Teftator;

for tho’ the Covenant is joinc and feveral in

Joint Intereft the Words, yet the Intereft and Caufe of
makes a juint A&icn is only joint, for it’s equal Damage

Covenant.

to C. and T. if the Covenants be.broken, and

~* {o they ought to have joined in the Adtion;
-and C. being dead, the A&ion furvives to 7.

Covenant

-asin § Rep. 18 b. Slingshy’s Cale. Per Cur,
the Declaration ill for both Points, 1 Sand,
154, 155. Conveyance of a Rectory to Two,
and covenants with chem [ £# eorumn altero, Jthat
the :Covenantor was Legirime [eifitus of the
Recory ; they both cught to join in the
Action, becaufe the Intereft of the Cove-
nanteces is-joint, 1'Sand. 153. § Rep. 18 b,
" -Indenture Tripartite was between Three.
'A. was'one of them, and he covenanted with
them [Ez quolibet eorums ;] and the Covenant

with them[£¢ was, That the Land which he had aliened

gutlibet corim.

Diverfity
whe-e the -
Words [E:
cum q::0lbet
eorum ) make
the Co-cnant

Jto one of them was difcharged of all Incum-
brances ; and he to whom the Alichation or
‘Limitation of the Land was, brought Cove-
-nant {cle: Per Cur’, it ought to be brought
by both. The Covenant was with F. G. and
F.W. [ Et cum quolibet eornm,] thefe Words do
not make the Covenant to be feveral, fo is
Beckw:th’s Cafe, § Rep. One covenants with
‘Four, that he was lawf{ully and fole {eifed of
the Reétory of 4. and Two of the Four
“bring the A&ion cf Covenant; and the Opi-
nion of the Court was, that it lies not, for
the other Covenantees ought to have joined
not withftanding thefe Words, [Et ad & cum

- quolibet eormm 3] and os to thefe Words, this
Diverfity was agreed in Slingsby’s Cafe, § Repe
When icappears. by the Covenant, that every

feveral ornot, - of
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of the Covenantees hath, or is to have feveral
Intereft or Eftate : Thefe Words, Et cum quo-

libet eorum, make the Covenant feveral, in re-
{pe of theirfeveral Interefts. As if a Man

by Indenture demife to 4. Blackacre, to B.
Whiteacre, and to C.Greenacre, and caovenants
with them, [Er quolibet eorum] that he is law- .
ful Owner of ail the faid Acres ; in this Cafe,

by thefe Words, [Et quoliber corum] the Co-
vepant is made {everal ; but if he demife the
Acres to them jointly , then thefe Words

[Et cum quolibet eorum] are void ; for a Man

by his Covenant (unlefs in refpeé of feveral
Interefts) may not make this firft joint,
and then to make it feveral by thefe or other
Words. And altho’ divers Perfons may bind
themfelves, [Et quemliber eorum] and fo the
Obligation fhall be joint or feveral at the-
Election of the Obligee ; yet 2 Man may not
bind himfelf to Three, and to every of them.

to make it joint or féveral, at the Eleion

of the feveral Perfons for one and the {ame
Caufe, for the Court thould be in Doubt for
which of them to give Judgment, § Rep.

18, 19. And to this Purpofe, and for the
fame Reafon, its faid in Juftice Windbam's
Cafe, 5 Rep. Joint Words of the Parties in Where joine.
Conftru&ion of Law, fhall be taken feve- Wordsthall
rally and refpe@ively. 1. Sometimes in re- be taken feve
fpe& of the {everal Interefts of the Grantors, ™UY-
as if Two Tenants in Common join in a
Grant of one Rent-Charge, this is feveral.

2. Sometimes in refpeé of the feveral Inte-
refts of the Grantees, ‘as a joint Covénant
fhall be taken feverally, in refpe@ of the
joint Intereft of the Covenantees. o

Hg4 The*
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No joint
atersd.

Covenant be-
tween them,
E: quemliber
eorum.}

The Lawm of Cobenantd.

The Defendant covenanted, that he would
not agree to take the Farm of the Excife for
the County of York, without the Confent of
the Plaintiff and another. The Plaintiff alone
brought this A&ion ; and the Breach was,
that he did agree to take it without his Con-
jent, and 1000 J. Damages given by Verdit.
Per Cw’, here is no joint Intereft, but that
each of the Covenantees might maintain an
A&ion for his particular Damages: Vid
2 Mod. Rep. 83.

Covenant upon a Charterparty, between
Baltiw Owner, and Lee and Morgan Merchants,
Freighters of a Ship, by which Bolton put
to freight to them the Ship in a Voyage
to Guiney, at 48 I. per Month, and there were
mutual Covenants between the Parties, (Et
guemlibet eorum modo [equent’, &c.) Exception
was taken to the Declaration, becaufe the
Adtion is brought againft one of the Mer-
chants, only upon Breach of a Covenant,
omitting the other j and the Covenant is be-
tween the Parties by mutual Covenant. And
the Covenant by them, [Et guemlibet] doth
not make it Disjun&ive between each Party
of each Part, but leaves it a joint Covenant
of the one Part, and feveral of the other,
as the Duty is, which ought to be paid by
both the Defendants, each having equal Be-
nefit, [Et guemlibet eorum) fhall be referred to
the Plaintiff’ only, who is the fole Party of
this Part; the Covenant was to pay Freight,
which the Defendant had not paid. Per Cu,
[Non allocat’] the Covenant being between
them [Et quemlibet eorum] it is joint and fe-
‘.iem.l of each Part, 2 Lev. §6. Bolton and
Lee, : T

The
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The Covenant is for Three jointl and, Covenant for
feverally, that they fhall pay, and the Breach Three joint.
is afligned that the Defendant did not pay ; Iy and feve-
per Dodderidge, he ought to aver, not any of?,’;.‘”Y - b2y,
the otheérs. Cwr’ contra, the Diﬂ‘::rence is, If Lrﬁ,&ﬁz‘; be
the- Acion had been brought againft all, then gain{% one,
the Non-payment fhall be alledged in all ; and Breach
bat when the Adion is brought againft one be did not
only, it fufficeth to fay, that Ee did not pay ; P2, need not
and if any of the others paid it, ic fhall i‘;c ;‘F{g:‘.‘,’:{e‘;{
pnoper?l pleaded by the Defeadant, Pal- ‘

mer 39

CHAP XL
Covenants Pevfonal or Redd.

E AL Covenants are,where 2 Man doth Covenants
bind himfelf to perform a real Thing, real
as to pafs Land by Fine, or whea it runsin the
Reality fo with the Land, that he that hath
the one is fubjeét ¢o the other ; and fo a War-
ranty is called a real Covenant.

Covenant Perfonal.  When it runs in the ¢ovenants
Perfonalty and not with the Land ; a5 when perfonal.
a Man covenants to do any perfonal Thing,
as to repair, & and yet this runs with the
Land to the Affignee. Vide infra.

Some Covenants are inherent as it were, of Covenants
converfant about the Land or Eftate ; as for inhereat.
quiet Enjoyment, Repairs, not to alien, to
pay Rent, to make further Aflurance, d&re.
thefe fhall run with the Land in whofe Hands
foever they come.

Other Covenants are called collateral, be- covenants
caufe they do not immediately concern the collaterat
Thing (grant‘ed. As to pay a Sum of Money
in grofs, to build upon another’s Land, to
give other Security to perform Covenantys.

(oy
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Covenant,
that the
Landsfhallbe

difcharged of

the Rent.

The Lat of CTabenants.
You will find this Difference much inUlfe,

in Refpect of Aflignments. Vide infra.

What [hall be accounted real Covenants that run
with the Land, or [hall affect the Affets only.

Englifh Bill in Exchequer was brought to fub-
je& the Defendant’s Lands to the Payment
of a Fee-Farm Rent ; for that the Duke of
Norfolk, who had in his Hands both the Plain~ -
tiff and Defendant’s Lands, fubje& (inter alia)
to the Payment of this Rent, had granted
the Plaintif’s Lands unto one under whom
the Plaintiff claimeth, and covenanted, that
thefe Lands fhould be difcharged of the
Rent ; upon which Covenant the Plaintiff
fought Relief, and would have it to be as a
real Covenant running with the Land, and
charge the other Land with the whole Rent;
but per Cur’, it is no more than an ordinary
and perfonal Covenant, which muft charge

the Heir only in refpe& of Affets, and not

othérwife : And the Bill was difniifled.

' Hard. 87. Coke werfus Earl of Arundel.

Covenant to
repair Copy=~
hold Eftate.

By Grant of
the Reverfion
the Law
gransfers the
Covenant of
the Leflee.

Covenant to repair a Copyhold Eftate
runs with the Land, affigned by Common
Law ; and Aflignees of the Reverfion of
Copyhold Lands fhall be within the Statute
of 32 H. 8. cap. 34. Vid. Lev. 3d Part, 326,
Glover and Cope. _

Where by the Grant or Devife of the Re-
verfion, the Rent referved upon a Leafe for
Years is well transferred to the Grantee
the Law alfo transfers the Covenant of the
Leffee to him for the Payment of it, as in-
cident to the Rent. 2 Sanders 371.

Upon
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. Upon a Real Covenant there is but Reme-
_dy 4 Ways.

1. By Rebutter. -

2. By Voucher.

3. By Warrantia Charta.
4. By Aid-Prior.

' Feoffee with Warranty makes a Leafe, Lef-

fee may not vouch ; {o he that comes in the

Poft fhall not vouch. Aliter in Covenant

ge}fonal. 1 Rol. Rep. 26. 81. § Rep. Spencer’s
afe.

Covenants that run with the Land Efate.

Covenant for quiet Enjoyment. The Af-
fignee fhall have Aé&ion of Covenant with-
out fhewing the Deed of the firft Aflignment,
for it is a Covenant that runs with the Eftate,
Cr. EL 436. Noke's Cafe, and the Executors Affigneefhall
or Husband, who is Aflignee in Law, fhall have Benefi
have the Benefit of fuch a Covenant. of fuch Core-
~ If 1 covenant with 7. S. and _his Heirs to """
make a Corniveyance to one and his Heirs,
his Heir may not have Covenant, becaufe it
is a Sum in grofs ; but otherwife, when fuch
a Covenant is in another Conveyance, and
goes with the Eftate.  As if I covenant with
A. and his Heirs to convey Land to him and
his Heirs ; there the Feoffment fhall be to the Where the
Heir, for the Heir fhall have the Covenant. Heir fhall
Palmer §58. = have the
" Declarat’, That thé Defendant enfeoffed his Covenant.
Teftator in certain Lands, and that he cove-
nanted for him and his Heirs, That he was
feized of a good Eftate in Fee, and he al-
o o s . ledgeth
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Covenant  ledgeth the Breach. Per Cuwr’, The Cove-
brought by nant being made with the Heir, the Execu-
the Heir, and ¢ . (b a1l not have the Acion, for the Covenant
not by the | 4 to .
Executor. 18 annexed to the Land. Winch. p. 19. Bull
' and Leffer.
Tenant per "Tenant per Stat’ Merchant, Staple, Elegis
Stat. &¢.  of a Term, and he to whom the Leafe tor
f,hcﬂi‘:";f: Years is fold by force of any Execucion,
Thine an. all have Acion of Covenane in fuch Cafe
nexed to the 35 @2 Thing annexed to the Land, although
Land. theg come to it by A& in Law. § Rep. 17.
in Spencer’s Cafe ; as,
What Grane pr a Man grant to Leflee, That he fhall
ﬂ:;y, :’e o Dave fo much Eftovers as fhall ferve to repair
P b his Houfe, or fhall burn within his Houfe,
Land. and the like, during the Term : This isap-
‘ purtenant to the Land, and thall run with it
as 2 Thing appurtenant, in whofc Hands fo-
, ever it fhall come. fbid.
Covenanta.  Leflee of Two Houfes in Losdon cove-
gaiot AL nants for him and his Affigns ro repair the
figneeof Part, Houfes ; Leflee afligns one of the Houfes
?;ﬁ:“‘::‘;_gttbc and Parcel of the Land to 7. S. and the
vad, - Firft Leflor, for not repairing the Houfe af-
figned to F.S. brings A&ion of Covenant
againtt 7. S. The A&ion lies, for this Cove-
nant runs with the Land.  Siv 77 Fomes 245-
Conan and Kewmnife.

'

CHAP XIL

Covenant concerning Payment of Mpney.
Place and Time.

5 ACtion of Covenant onIndenture, for Pay-
ment of Mdney at a certain Time 35 De-
fendant pieads Payment at the Time, and
upon this Iffue was joined pro Defendant.
Plaintifl moved in Arreft of Judgment, lf'or
that
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that the Iffue was misjoined,becaufe thePlace
of Payment wasnot alledged, which is mate-
rial and fo there can be no Judgment. It was
faid on the other Side, it is not material to al-
ledge a Place of Payment, becaufe it is a
Perfonal A&ion, and it fhall be intended
where the Adtion is brought, 1 Ed. 5. fol. 3.
Rolls.  ‘There is Difference between findin,
the Money paid, and the finding it not paid,
Stiles 172. ’

Covenant to pay 1o0s. when 4. comes to
his Houfe, and 10 5. at the Feaft of St. as5-
chael and at the Feaft of St. Andreswr then
next following 105 Thefe laft Sums oughe
to be paid at the faid Feafts or Times, and
not at the next Feaft after 4. comes to his
Houfe, 1 Rol. Abr. 442. Lets. M. PL 4.

Covenant uponan Adventure to Newfound-
land, to pay fo much Money within Fort
Days next after the Ship fhall make her Fir
Return and Arrival in this Voyage from New-
foundland tato the Port of Dartmonth, or in-
to any Harbour, Creek or Port, of England,
‘where fhe fhall firft unlade her Goods. The
Covenantor is to pay the Money within For-
ty Days after the Arrival of the Ship, and
fhall not have Forty Days after the Unla-
ding of the Goods, for this is not for Freight,
but for Adventure ; and the Unlading of the
Goods is only mentioned to defcribe the Ha-
ven where the Arrival fhall be, and not to
put a Limitation of the Payment of the Mo-
nies to have Forty Days after the Difcharge,
Stiles fol. 30. Lee and Cholwick, 1 Rol. Abr. 442.

A Covenant to deliver Twenty Quarter of ¢ gefiver
Corn on the Twenty ninth of Februsry next gir. 29, nexe
following, and that Month had but Twenty following.
Light Days. Per Cw’, he is not bound to

deliver
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deliver the Corn till fuch a Year comes,wheri
February hath Twenty nine Days, and that
is Leap-Year, 1 Leon. 101. ‘
If a Man is bound by Covenant or Bond,
to.pay a Sum of Money at fuch a Feaft and
Place, and between certain Hours of the
Acceptance  Feaft-Day; and before the Feaft, at another
before the  pace, he pays the Money to the Covenantee,
Day. . . .. o e
y and he makes Acquittance of this ¢ Thisisa
Difcharge of the Covenant or Condition: by
the Acceptance, &c. Djer 122.
Covenant to rerider and pay 1188 Florins,
which then amounted to 33/. 12s. to be paid
Ad [olutionem fefti Purific’, called Candlemas-Day;
next enfuing. ~ The Plaintiff in his Declara-
tion avers, That Preditte folutiones dilti fefti
Purification’ next, after the making the Cove-
nant according to the Ufe of Merchants,
were the Twentieth Day of February. De-
fendant pleaded Nox ef fifum, and found
againft him ; upon Arreft moved, it was re-
Payment  folved, that Payment amongft Merchants- is
amongft known to be on the Twentieth of February,
Merchants.  and the Judges ought to take Notice of it,
and the rather, the Defendant by his Plea
confefleth the Declaration to be true in that
Averment, 1 Brownl. 102. Pearfon anid Poin-
Fers.
If A. covenant the Firft of May to pay to
B. 10 /. at the Feaft of St. Michael, without
faying more, this fhall be intended the Feaft
of St. Michael next enfuing, 1 Rol. Abr. 444.
Leaknor and Smallwood. '
A Covenant that D. Deputy-Poft-Mafter
6f Oxon, for Six Months fhould pay all fuch
Sums as he received while he continued
Poft-Mafter. On Oyer, the Defendant pleads
Performance generally. Plaintiff replies, E.
| continued
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continued Two Years longer Poft-Mafter,
and fuch a Day received fo much, and paid
not over. Per Cur’, no A&ion lay, the Six
Months being paft, and the Continuance af-
ter muft be on new Agreement, 3 Keb. 45,
§9. Lord Arlington and Merick, 2 Sand. 411.

Place of Payment, or Performance.

If a Place of Payment be limitted by the
Covenant, he is not bound to pay it in any
other Place, 1 Rol. Abr. 445.

Covenant to pay 10 L at D. if the Cove-
nantee accepts this, at another Place it’s a
good Performance, Ibid. 456.

CHAP. XL

Covenant to fave harmilefs.

F a Man enter into Bond with another for Covenant to
his Debt, with Condition to pay Money at fave harmlefs
aDay, and the Principal to favé him harmlef; from 2 Bond.
of the faid Obligation, and after he pays
not the Money at the Day, by which the
Bond is forfeited, and the Surety to avoid
Suit pays the Monies; the Covenant is bro-
ken, and the Court faid it is a {tronger Cafe
by Reafon of: this Word [Difcharge,| Cranner
and Gonerfull, H.:'14 Fac, B. R, 1 Rolls Abr.
433 - But, ’
If A. Leffee of a Term rendring Rent, af~
figns it to B. and B. covenants to keep A.
without Damage of all Rents payable to the
Leffor, and after B. lets Parcel of the Land
to A.and after the Hay of A. is there deftrai-
ned for Rent-arrear, yetithe Covenant is not Covenant not
broken, for that the Diftrefs for the Hay is broken by an
unlawful, and a Trefpafs; and the Sufferance unlawful Di
of the Rent to be inArrear without a¢tual Da- firefs
mages,

)
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magges, is no Breach of the Covenant, 1Rols
Abr. 433. Coop and Pollard.
Covenant to If A and B. are bound in an Obligation to
fave them  perform certain Covenants contained in an
harmlefs  [ndenture, whereof one is to pay certain
g;;gizg‘;’f’ Monies, and C. covgnants with 4. and B. to
the Inden.  1ave them harmlefs of all Things contained
ture, excends in the faid Indenture, and after the Money
notto Bond s not paid according to the Indenture, where-
of Cove- " py the Obligation is forfeited ; yet it feems
AL €. s not baund to {ave them harmlefs from
the Bond, for it is 2 Thing collateral to the
In:c;enture, Secot and Pope ver{us Griffin, Mic.
s a0k
Condition of a Bond,reciting, That where-
as the Plaintiff and one H. were bound in
another Bond for Performance of Covenants;
if the faid H. fhould perform the Covenants
in that Indenture, and fhould fave the Plain-
tiff harmlefs of the faid Bond, then, &-¢. The
Defendant on Oyer of the Condition pleaded,
that H. had performed the Covenants in that
Indenture, and that he had faved the Plain-
tiff harmlefs of that Bond. Upon a general
Demurrer thePlea is ill in Subftance,both be-
caufe the Covenants in the Indenture were
not fet forth, and fome of them might be in
Shewsnot  the Negative, éc. and glfo, becaufe he hath
how he faved not thewed how he f{aved the Plaintiff harm-
harmlels.  lefs, Allen 72. Ellen and Box.
A Man fold his Land, and covenants to
fave the Vendee harmlefs on Requeft. It was
faid, If the Land be extended by Force of a
Statute before the Requeft, the Covenant is
not broken, for that now the Covenant is be-
come impoflible by the Negligence of the
Covenantee himfelf, More 67.

3 Covengnt
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-- Comenant was, That the Covenantee, his

Heirs and Affigns, fhall and may lawfully en-

joy and hold a Mefluage, ¢c. without the

Let, &c. of the Covenantor or his Heirs, or

of every other Perfon difcharged, or upon

teafonable Requeft, faved harmlefs by the faid

Covenantor from all former Gifts. Defen-

dant pleads, no Requeft wids made to fave

him harmlefs. Judgment pro Quer’, becaufe

the Defendant hath not anfwered to all the

Covenants, (viz.) to the Enjoying of the o

Lands; for there were Two Covenants, the Covenant fot

Enjoying; and {aving Harmlefs, AMore N° 797, quiet Enjoy-

Fol. §91. €refwel and Holmes. * ment and fa-

I ‘ . ... ving harmlefs,

The Covenant was; Whereas 7. F. clai* porh muft be

med to have a Leafe for Years of the Marn- anfweted,

nor of Dale, made to him by #. That the

Defendant would keep without Damage from

all Claim and Intereft to be: €hallenged by

F- E. Detempore in tempins, during the Years,

&c. The Defendant pleaded, That after the

making of the Obligation until the Ad&ion

brought; the Plaintiff was fot damnified Plea, That he

Ratione dimiffinss. 'The Plea is good, for if was not dam-

he were not damnified Ratione dimiffionis nified, Ra.

then he was not damnified by Reafon of any dimiffe-

Claim or Intereft; 3 Lev. 118. Brainthwayt's

€afe.

Of the Pléaéz’ihgis

Covenant to fave harmlefs  and indemnify
the Plaintiff and his Lands in Sale, from a1
Annual Rent of fuch a Leafe during the
faid Term. . Defendant pleads, Quod 2 tem-
pore confeition’ [ecrip’ prad buculq; exoperavit &:
tonfervavit, the Plaingiff 4nd all his faid
Linds from the faid Rent, E: boc; &c.

1 Plaimiff
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Def:ndant,
oughe to
fhew how he
faved harm-
lefs.

Dubito modo
exccut.

The Lawm of Conenantsg,

Plaintiff demurs,. he ought to thew Momods
exaneravit, it being a-Plea in the Affirmative ;
had he pleaded Nou dammnificat’y it had been
good, Cr. Fac. 634. Horfman and Obbins.
Wind : :
Covenant to fave harmlefs from Suits and
lawful Evictions. Defendant pleads. Perfor-
mance. Plaintiff replies, That 7. S. took
out a Writ by Hab’ fac’ poffeffior’, out of B.R,
Debito modo execut’,and by Vertue thereof ente-
red on the Pofleffion of the Plaintiff, and did
expel and amove him. Defendant demurs,
Judgment pro Defendant, Debito modo is not
fufficient without fhewing Particulars. Contra
in Spiritual Court. As in Debt for Rent, to
fay A. did demand Debito mods, it is ill, the
Hab® fad pof]” doth always recite the Term
of the Judgment, and that muft ac leaft be
thewed, but not the Title of him that evi&-
ed ; per Windbam, 1 Keb.379,413. Nicholes and
Pullen, 1 Lev.83. .
" In Confideration of Promife of 7 L. per An-

_nuin. for Five Years; the Defendant promifed

to fave harmlefs againft all; but P. the Plain-
tift thewed, that one Mare entered : Here is
no Leafe, as there was in the Cafes of Brpa
cham and Cham, and Gotier's Cale, Dyer 328.
Hob. 35. And fo no lawful Title of Entry
need to be fhewed, the Debate not being
concerning the Title, but only concerning
the Occupation, 3 Keb. 755. & 2 Lev. 194.
- Gregory and Mayo: In Covenant, that the
Detendant was lawfully feifed, is intended
only as to the Title, and the Covenant for
quiet Enjoyment is intended only as to the
Pofleflion.

Leflee
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Leffee covenanted to build an Houlfe upon

113

Covenant to

the Land within Ten Years: Leflee affigned build,

his Term. Adion is brought againft the
Aflignee. Affignee pleads, That the Leffor
entered, and had the Pofleflion for Part of the

Ninth Year. Per Cu’, he ought to have thew-.,

ed, that he held him out with Force, and
would not fuffer him to build, (for it may be
he entered by Righe, for Non-payment of
Rent) as indeed it was, Godb. p. 69, 20. Bar-
ker and Flerrwell. '

Covenant to build, &c. Vide Covenant to re-
pair.

Covenant thit he would ere& Three Hou-
fes upon fuch Land demifed to him, unlefs
he were reftrained by the King’s Proclama-
tion. Defendant pleaded, That {uch a Day
and Year the King made a Proclamation to
reftrain Building  Plaintiff demurred, be-
caufe no Place is exprefled where the Procla-
mation was made, and {o no Vense cdn be if
Hlue be joyned thereon ; and alfo, becaufe
it is not pleaded to have been Sub magno Si-
gillo Anglie ; and of thac Opinion was the
Court.  For Proclamations bind not, unlefs
they be under the Great Seal, and if it be
denied, there can be no Iflue thereon (but
only Null tiell Record) ; which cannot be;
unlefs it be pleaded to be Sub magno Sigillo,
Cro. Car. 180. Keyly and Monnings

In Covenant to build an Houfe, Fuxta re-
gulas ﬁreﬁript’ in the Stat. 19 Car. 2. c. The
Breac
Cantilevers with Lead, Fuxta regulas prefcrips’
in the aforefaid A& of IPariiament, to Wl]i;h

2w the

How Proclas
mations are
to be pleaded,

was affigned in not covering with;
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Where the
A& of Par-
Jiament mauft
be averred or
not.
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the Defendant demurred. Per Twifden, it
fhould be recited, that the Statute doth fo
prefcribe.  Wild, contra. This is not iffuable,
but confefled by theDemurrer,not to be done
Fuxta regulas prefeript’, in Preditt’ altu; but the
other is a fufhcient Averment. But C. J. Hales
gave Judgment, becaufe the very Covenant
it felf ftops to fay it was otherways in the
A& -of Parliament ; but were this not the
Covenant it felf, the Breach were too fhort,
unlefs it be averred, that the A& of Parlia-
ment is to cover with Cantilevers, &c. 3 Keb.
Dix and Long, 142, 151+ 2 Lev. 8.

If A. covenant with B. to build an Honfs
by-a Day, and B.doth forbid him, and there-
upon he forbears to do it ; in this Cafe the
Covenant is broken. But if he do by actual
Impediment hinder him, or be the Caufe-
why the Thing is not done, then the not do-
ing it is no Breach of Covenant.

Covenant to pay Money on Procurement of Pays
' don.

In covenant to pay 1200 /. on Procure-
ment of Pardon for Blundell, who killed the
Lord 7u4ff in Ireland. The Condition of the
Articles was, That if B. were acquitted or
pardoned, they fhould pay 1200l B. was
convicted of Manflaughter, and the Penalty
pardoned ; gool. was depofited in the Hands
Sir Fobn Urederick. It was pray’d that commion
Bail might be accepted, this being an odious
Contract to be difcountenanced : Which the
Court agreed as to the Acquittal, being
.in Effe@ to ftifle Evidence, and embrace Ju-
ry ; but as to the Pardon alone, it might be
lefs Illegal.  But here is no Pardon of the
, Offsnce
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Offence within the Intent of the Articles, No Pardon
but only a Pardon of the Penalty of Con- within the
viction, and an Appearance was only gran- Intentof the
ted, 3 Keb. 415. Armfrong and Gold verfus Articles.
Cornwall. :

Covenant to permit.

Where no A& is to be done, but only a Nu permi-
Permittance, he need not plead it fpecially, fis or Per-
and not Permifit or Permifit, is a good Plea.”  mifir, where

One is bound to permit his Tenants to ufe * 8o0d Plea.
the Common, and that he fhall not alter the
Courfe of the Common, qued permifit, and
that he did not alter, ¢. is a good Plea ge-
nerally, 11 Eliz. Dier279. Pl. 6.

A Covenant, that the Plaintiff to fuch of

the faid Lands as by the Cuftom of the Coun-
try Tunc jacebant frifce, fhould have free In-
grefs, & The Defendant pleads, Quod per- Nonpermifiz in
mifit querentem intrare, &c. in Tales rerras quales What Cafe a
runc jacghant frifce fecundum confuetudinempatrice, good Ples.
he need not fhew what Lands did lie frefh,
Y Leon. 136. Littleton and Perne. Forhere is no
A& to be done, but a Permittance, and it
was in the Negative ard a not Difturbance,
in which Cafe Permiffion is a good Plea.

L. covenants with S. that he would fuffer
him and his Afligns to have free Ingrefs, &.
into his Houfe and Shop, without Let or In-
terruption of the faid- L. 'And that S. appun-

&uavir one T. ut fervientem fuum in melfuaginm,
&c. intrare, & prad L. expulit. It was moved
in Arreft: 1. It is alledged that L. expelled
the Servant, but this was the Expulfion of the
Mafter. 2. Appunituavit intrave, and faith
not what Time, for perhaps his Licence to
enter mighe be dctermlined. 3. Itis not faid

3 at
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at what Time he entered, but Super guo intra-
vit 3 bot all thefe Exceptions were over-
ruled, 2 Rol. Rep. 78. Suelling and Low.

A Man makes a Leafe for Years, and Bond
with Condition, that he fhall fuﬁ"er the Lef
{ee peaceably and quietly to enjoy during the
Term, and that without Trouble or Eviction
of the Leflor, or any other Perfon, then the
Obligation to be void. Per Cur’, the Word
[Suffer] fhall rule all the Refidue of the Sen-
tence ; {o that by the Entry of a Stranger
on the Leflee, without Procurement of the
Leflor, the Obligation is not forfeited ,
Dyer 255. ’

In Covenant the Plaintiff declared, That
he had and held the Office of Chamberlain
to the Queen-Dowager, and that by Deed
produced in Court, he agreed with the De-
fendant for the Sale of the faid Office, and
that the Defendant fhould hold it with the
Confent of the Queen ; but by the faid Wri-
ting the Defendant obliged himfclf, that the
Plaintiff fhould have, receive’ and ‘enjoy,
(during the Life of the Plaintiff ) divers Pen-
fions and Salaries belonging to the faid Of-
‘fice, and that the Defendant fhould receive
no Part of them. Then he fhews, that the
Defendant at his Procurement , and with
the Approbation of the Queen, was admitted,
and enjoyed it ; and Ten Years were in Ar-
rear of a Salary due to the Plaintiff, which
the Plaindiff had not received, and the De-
fendant had not paid him, Licer [epins requi-
fiens.  Detendant pleads, That he, from the
Time of the Agreement to the Time of the
Writ brought, permitted the Plaintiff to re-
ceive yearly the Profits, according to the faid
Agreement, abf7; hoc, that the Defendant re-
T 5§ ceived

’
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ceived any Part of the Profits of the faid
Office.

Per Cur’, the Plea is good, and that upon 2 zeurr. 79.
the Agreement the Defendant was not bound Kiliegrew's
to pay the Money due, but only reftrained ¢4
from intermedling, 2 Vent. 79." Killegrew's
Cafe, 4 Mod.

Plaintiff demifed Two Houfes in Mark-
Lane, in the Parifh of St. Margaress, Weftmin-
fter, with all Ways, Paffages, ¢&rc. for Twen-.
ty one Years, at 24 . Rent. The Defen-
dant covenants, that the would permit at his
own Cofls to make a Drain, to convey the
wafte Water from the demifed Houfes to the
main Shore in Six-Bell-Yard. He fhews he
entered, and that the Defendant had broke
‘the Covenant, eo quod, That fhe being pof-
fefs’d of a Term for Years then and yet to
come, of a certain Parcel of Land, and Twa
Stables, lying between the demifed Premiffes
and the {aid main Shore in Six-Bell-Yird, and
by which the Drain ought to run, and then
fets forth, the Defendant had affigned all her
Term in the faid Piece of Ground and Sta-
bles to Tomlinfon, who entered and died pof-
{efs'd ; and Mary his Wife, as Adminiftra-
trix, poflefs’d her felf of i, and married to
Baker, and the faid Baker and his Wife zom
permiferunt to make a Drain, but refufe. De-
fendant pleads, the faid Paflage being in the
demifed Premiffes, s fituate in the Parifh of
St. Fames’s aforefaid, andleadsfrom the demi-
fed Houfes in Six-Bell-Yard, and fuch a Drain
might have been made, and ftill may be.
And the Defendant did permic the Plainti
to make a Drain, and the Plaintiff might have
done it. Plaintiff demurs.

T4 . Per
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Per Cur’, there fhall not be Ele&ion to
make the Paffage thro’ the Stables, & if
other propér Ways may be.

But there were Exceptions to the Decla-
ration : ‘

1. There is no certain Place laid for the
Houfes demifed, which are faid to be lying
and being in thé Parith pred’, whereas there
are Two named before, St. Margares’s and
St. Fames's. - ' ‘
* 2. The Breach, Eo guod, they did not per-
mit, is' no pofitive Affirmation. '

3. The Covenant is, That the Defendant,
her Executors, Adminiftrators and Affigns,
fhall permit. And the Breach is laid in the
Aflignees not permitting, and it appears in
the Pleading, that this Aflignment was made
to Tomlinfon divers Years before this Demife
to the Plaintiff. And this Covenant cannot
be extended, but only to the Aflignees of theé
Defendant aftel the Demife made. ‘

4. Itisfaid, Quod non permiferunt, but no-
fpecial Difturbance, which ought to have
been particularly fet forth for the Court to
;udge of. ' ‘

Per Cur’, all thefe Exceptions but the Se-
cond are fatal, efpecially” becaufe the Di-
fturbance is laid to be by an Affignee,
who came in before the Demife, 1 Sand, 116,
as to the Second Exception, 2 Vewmir. 277.
Targes and Lhoyd, B ‘

Covenang
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Covenant not to alien or affign.

Leffee for Years covengnts with his Lef-
for, That he will not affign the Land let,
nor any Part thereof, without the Leflor’s
Confent. Leflor enters into Part, Leflee af- Leflor ¢nters
figns over the reft wichout Confent; Acion intoPat.
of Covenant lies, for it was collateral, t‘{i‘ﬁeﬁ“mg“’
Stiles 265. Collings and Silly. And the Cove- e T
nant is broken, notwithftanding the Leflor’s
Entry into Part of the Land.

Leflee covenanted, That he will not alien
the Advowfon let to him without Confent of
the Leffor, and fhewed he had aliened to
%. 8. without his Confent. Defendant pleads,
he had not aliened without his Confent, and
found pro Quer’, the Breach was well laid,
tho’ he hath not laid the Alienation to be by Atienation
Deed, (an Advowion not pafling without by Deed.
Deed,) for it fhall be intended to be by
Deed, Winch. p. 34.

Debt on Bond, conditioned for Perfor-
mance of Covenants in a Leafe. One was,
That the Leffor, his Executors or Affigns,
thall not alien without Licence of the Leflor,
but only to his Wife and Children. The Not toalien
Yeflee devifeth to his Wife, and makes her but to Wife
his Executrix, who enters therein as Legatee, Children.
and takes King the Defendant to Husband, '
and they alien the Eftate. Leffor brings
Debt upon the Bond, they pleaded they had
not aliened contra formam Conventionis, 'The
Plaintiff fhews the Alienation abovefaid, and
it was thereupon demurred. Per Three Ju-
ftices, the Covenant is broken, for the Feme
is reftrained from aliening by exprefs Words,

A



i22 The Law of Tovenants.

as well as the Leflee himfelf, for it extends
to the Leflee and his Affigns, and fhe is Af-
Where tho' fignee ; {o tho’ there was once Alienation by
therewas  Licence, yet that Aflignee cannot alien with-
Alienation  ont Iicence. But per Walmfly, the Words
by Licenct, are, That the Leflee or Affignee fhould not
Yenee cannot alien but to his Wife or Children ; and the
alien without Wife is not within thefe Words, for the can-
Licence. not alien to her {elf. But it hath been ad-
judged, that where a Condition within a
Leale was, that neither he nor his Afligns
fhould alien without Licence. The Leflce
Where Aq. died inteftate, the Adminiftrator was bound
miniftration DY this Condition, Cr..EL 757. Thornbill and
is bound by _Adams ver. King & Uxor, Dyer 152. '
fucha Cove-  [f a Man by Indenture letteth Lands for
nant. Years, provided always, and it is covenan-
ted and agreed between the faid Parties, that
the Leffee thould not alien ; itwas adjudged,
that this was a Condition by Force of the
Provifo, and a Covenant by Force. of the
other Wards, 1 Inf. 203. b. . '

Covenant to vender the Poﬁ[]z’on as the End of the

erm.

One feifed in Fee of Lands, lets it for
Years, and Leflee covenants to render up

~ the Pofieflion to the Leflor, his Heirs and
Requett, Affigns, at the End of the Term, upon Re-
| queft. And after the Leffor affigns over the
Reverfion to Two, and one of them at the
End of the Term comes to the Leflee, and
demands the Delivery of Pofleflion. Upon

this Demand, by one only he.is bound to de-

liver Pofleflion, otherwife he hath forfeiced

his Covenant ; for the Dgmand of one joine

A ‘ Tenant



The Latw of Covenants, 123

Tenant is fufficient for both, 1 Rols Abr. 428.
Linghen and Paine. )

Covenant to pay all Taxes;

In Bifhops Leafes, is not intended of any
other Taxes than fuch as were in Being and
Ufe before, and anciently contained in the
Leafe, and that was only againft Syndals,
Procurators, Tenths and Subfidies, and not
to Charges of another Nature, 3 Keb. 69.
Davenant againft Bifthop of Salisbury.
* Leafe for Years, rendring Rent per Inden-
ture, in which were djvers other Covenants,
and Leflee bound himfelf to the Performance
of ali Payments, Covenants and Conditions ?"““‘i“’ pec-
in the Indenture ; and in Debt on the Bond, copcerst
the Defendant pleads Performance and Breach Deed, or jn
afligned, becaufé the Rent was not paid, no the fame
Demand of the Rent was alledged. Cur’ prp Deed, anda
Duer’, becaufe the Defendant had bound him. Diverficy.
{elf to perform all, and this by another Deed,
which is collateral to the Indenture, other-
wife had it been, if it had been in the fame
Deed. And fo is 7 Rep. Maud's Cafe, Traey
and Datgon’s Cale, and Payments imply Rents, (Payments,y
Palmer 490. Polfon and Warren. What it
Covenant by Leflee to pay fuch a Rent, includes.
(without Words of Refervation) makes this
a Rent, 1t Rol, Rep. 8o. 2 Bufff. 281,

CHAP.
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C H AP XIV.
Covenants upon Marria‘ge-.dgreemeﬂtxo
Conftration.

UPON Marriage, the Plaindff cove-
nants to pay to his Son-in-Law and

Conftrudtion Daughter 20 L per Annum, and upon Demur-
ofthe Words, rer the Queftion was, If 20/. by the Year
[20 L per 4n- fhall be intended for One Year only, or for

hum. |

their Lives ? It fhall be for their Lives, and
the Maintenance fhall be as lafting as the
Marriage, 18id. 151. 1 Lew. 102. Hprk and
Swaine. It is in lieu of a Portion, and fhall
be taken ftrongly againft the Covenantor.
If one covenant to pay 10 L to the Cove-
nantee at the Day of the Marriage of the
Covenantee, the Covenantee is not bound to
give Notice to the Covenantor before his
Marriage, at what Day he will be married ;
but the Covenantor ought to take Notice of
it at his Peril, in as much as he hath taken it
upon him to pay it at the Day, 1Rol. Rep.
14 Fac. 355, . Beresford and Goodroufe, 2 Cro.
404. So if it were a Covenant to pay fo
much within a Year after B. fhall marry €.
I Rol. Abr. 463. Stepard and Fry. B
If 4. feifed of Lands in Tiuft for B. cove-
nants with %. S. That in Confideration that
he would marry his Daughter, that he him-
felf would ftand feifed of the Land to the
Ufe of 7. 8. for Life, Remainder to D. in
Fee, the Marriage takes Effed.” 7. §. not
having Notice of the Truff, it feems that
- the
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the Eftate for the Life of 7. §. nor the Re-
mainder of D. are not fubje& to the Traft,
becaufe that they come in under a valuable
Confideration (viz. )the Marriage, and have
not Notice of the Truft, 2 Rol Abr. 781.
Sir George Reynell and Peacock.

. In Affumpfiz, about the Communication of
the Marriage of his Daughter, the Defen-
dant promifed him, That if he would haften
the Marriage, and have a Son within Twelve
Months then pext following, he would give
him 100/ He fets forth, he did haften
the Marriage, and had a Son within Twelve
Months after the Marriage, and a Verdi&
pro Quer’, and it was moved in Arreft of Judg-
ment, that the Plaintiff had not fet forth he
had a Son within the Time (then next fol«
lowing) fhall be referred to the Time of the
Communication. But, Cur’ contra, 1 Ventr. 262.

If I covenant with a Man, that I will
marry his Daughter, and he covenants with
me, that for the fame Caufe he will make
an Eftate to me and his Daughter, and to
the Heirs of our Two Bodies begotten, of
his Mannor of D. he fhall not make it ¢ill we
are married; Godb. 8. ‘

Defendant covenanted, "That if the Plain-
tiff, ad inffantiam Defendents, would marry
the Defendant’s Daughter, he would pay him
20 /. and give him Twenty French Pieces to-
wards. his Wedding-Dinner ; and alledgeth
in faf, that he had married the Defendant’s
Daughter, and had required him to pay the
20 . and he had not paid it; and that Twen-
ty French Crowns amounted to Six Peunds in
our Englifh Money, and the Defendant had
not paid them.  Okjest. 1. He avers not,
that he had married her ad inffantiom ‘I;eﬁn-

emtis :

125
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dentis © But per Cur’y it fhall be intended fo
and Twenty French Pieces is not Twenty
French Crowns, for it may be any other Pie-
ces. But per Cur’, French Crowns are thé
common Coin of Franie, and here known j
and it fhall be intended according to the
ufual Speech, Cr.Car. 195. Poynter and Poys-
2er. , 4
In Confiderition the Plaintiff would mar-
ry his Daughter Sarab, he promifed to give
him as much in Marriage with her, as he gave
in Marriage with any of his other Daugh-
ters, and alledgeth he had Three Daughters,
Alice, Ame and Sarab 3 and that Alice mar-
tied E. and that he gave E. 100l and 2 Bond
of 100/ to pay to E. §ol. more at Three
Months end after his Deceafe, if the faid
Alice, or any Iffue of her Body, were then
living ; and affigns for the Breach, that he
had only paid him 4o/ in his Life-time,
and that he had requefted of the Defendant
his Executors 6o /. more, and a Bond for
the Payment of 5o/ and avers that Afics
had fuch Iffue alive. Per Cur’, he ought to
have averred, that Sarsab, or {fome Hiue of
her Body,.was then alive ; but the Judges
agreed not, whether the Covenant or Pro-
mife extends only to Money given, and not
to the Bond, Cr. Car. 186. Cule and Thorn.
~ In Confideration of Marriage, the Defen-
dant premifeth or covenants he would pa
for the Wedding- Apparel. Plaintiff alledg-
eth, he married her, and provided for her
Two Gowns and Two Petticoats, and the -
Defendant had not paid ; and it was moved
for Error, that he ought to pay for One
Gown and One Petticoat, and no more,
Sed uon allocarwr.  Wedding Apparel to be ta-
ken
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ken according to common Parlance, &. on
the Wedding-Day,and ufed fome Time after,
and the Declaration is -good, Cr.Car. §3.
and Fletcher in Scac’.

If 4. covenants with B. Whereas there is a
Marriage intended to be folemnized be~
tween 4. and C. the Daughter of B. at or
before the Fourteenth Day of Auguft nexe,
and whereas the faid B. hath paid 4. 1000l
Portion, &~¢. The faid 4. in Confideration
thereof, doth covenant with B. That he
within One Year of the Day of the Marri-
age, will affure Lands of the Value of 400 A
per Annum. Albeit the Marriage be not be-
fore that Day, yet the Covenant muft be per-
formed, Trin. 21 Fac. B. R. Gregory and
Lane. ’

Covenant to pay 3ool. in Confideration
of a Marriage between the Plaintiff and his
Daughter ; which 300/ was to be paid
within Three Months after that he fhall
come to the Age of Eighteen Years, or
within Eighteen Days of the Marriage, af-
ter Notice made, which fhall firft happen.
Per Cur’, the Notice fhall relate to both, be-
caufe it is uncertain which of them fhall
happen ficft, Larch. 158. Read and Balling-
#05.

CHAP.
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CHAP XV.
Covenant as to Paymet of Rent.

I what CafE:é fies, or not. Vid. Covenant againﬁ
Executors. Vid. Tit. Affignment.

(. C. made a Jointure to his Wife Mary for

* her Life, and dies without Iffue;.7. C:
his Brother and Heir; grants an Annuity or
Rent-Charge of 200 I, per Annum, to the
Plaintiffs in Truft for Mary; and this was to
be in Difcharge of the faid Jointure ; Ha:
bend to them and their Heirs, Executors, Ad-
miniftrators and Afligns, in Truft for Mary,
for Life, with a Claufe of Diftrefs and Co-
venant, to. pay the 200 /. per Annum to the
Truftees' for the Ufe of Mary. The Breach
afligned was, That the Defendant had not
paid the Rent to them to the Ufe of Mary.
Defendant demurs fpecially, becaufe it ap-
pears here as.a Grant of a Rent-Charge for
Life, which is executed by the Statute ef
Ules, and therefore there ought to have been
a Diftrefs for Non-payment. Per Cur’, the
Claufe of Diftrefs is given by the exprefs
Words of the Statute to Cefty gue Ufe. But here
is a double Remedy by Diftrefs or Aéion

for if the Leflee affign his Intereft, and the

Rent is accepted of the Affignee, yet Cove:
nant lies againft the Leflee for Non-pay-
mient, upon the exprefs Covenant to pay.
So if a Rent be granted to S. and a Cove-
nant is to pay it to N. to his Ufe, itisa gpod
Covenant, 2 Mod. Rep. 138. Coke and Herle.

1 kt
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It was objected, Thar it is not faid the Mo-

ney was not patd to Mary, and if not paid to.

her, the Breach is not well affigned: But per

Cur’, it is good. And the Affigment of a Affignment

Breach, according to che Words of the Co- of a Breach,

venant, is good enough. And if the Defen- ‘t‘ﬁg"{sgﬁ;‘;c

dant did pay the Money ta the Plainciff, of (ke Covenaats

to Mary, he might plead ic. '
Lovenant fhall be intended to be brought Covenant to

upon a Deed, according to the Nature of be broughe

the Covenant. In Scire fac’ on Recognifance ?E%a:u?:gg

to keep Covenunes {pecified in certain In- che Coyenant.

dentures fet forth, which was a Demife by '

S. to E. and a Redemife by E. to S. ren-

dring Rent at Lincolns-Tnn-Hall. ~ Defendant

pleads Performance, Plaintiff thews, there is

Rent due at Michachnas laft, and {o a Breach.

It was moved in Arreft of judgment, tharic

is not fufficient. The Condition being to

perform Payments in both Indencures, and

the Breach is only afligned. In wlsimo mentis-

waty and either in Severalty fhall not be in-

tended ; but per Cur’, either of them are fup:

plied by the Nature of the Covenants. The

Hflue in Chancery was on Payment at Lincolns-

Inv<Hall, the Venue muft be from FHelborn,

1 Keb. 471. Eden and Spiller. , ‘
If the Leflee affigns his Term, and after Leffe affigns

the Leffor afligns his Reverfion, and the Af- hisTerm, ard

fignee of the Reverfion accepts the Rent of the Eeffor-bis -

the Aflignee of the Tcrm, yet he may have %Z‘:,ii‘%?:(ihe

A&ion of Covenant againit the firft Leflee. 1ccxn.. the

But per. Twifden, 1 after fuch Aflignmernt of Rent of rhe

the Reverfion, Leffor brings Covenant, Lef- Alignee,jec

fee may not plead he had 2fligned over his :\'L{‘.’;’Y e

Reverfion. Bit which of them, whether ;5 70 Lo

the Leflor or Aflignee, which firtt brings his gainft the frfé

Adtiom, fhall bar the %her, (viz.) Le{{fee Leflce.

thall
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fhiall plead tuch Recovery in Bar to' the for-
mer Adion, Sid. 402. in Thrsby and Platt’s
Cafe, & 1 Lev. 249, , ,
Rent paidbe-  If Leffee covenant to pay his Rent to the
fore the Day, T effor, and he payeth it before the Day, the
;2;;2:;?§;T.famc is not any Performance of the Cove-
the Covenant. nagt; contrary of a Sumr in grofs, 1 Lew.
1306. )
Exprefs €o- QWhen e}ipr’eﬁ Covenant is to pay the Rent
";“a}'{“ 0Py at feveral Days, Aétion of Covenant will'lie
;;erjf'é:;s before all the Days of Payment be patt, and
Covenan: lies A&ion of Debt will not lie till all the Days
before all che of Payment be paft, and in fuch Cafe Debt
Days of Pay- lies properly on Grant of Annuity for Life
ment paft. Years, 1-Brownl. 19, 20. Mordant and.
Wass. C .
Rent of 300 L per Annum, granted to B,
-and H. for the Life of M. Hab. &c. ad opns
& ufum M. and Covenant was in the Inden-
ture to pay the Rent, ad opmws & ufum M.
' B. and H. brought Covenant,and good. This
Remedy by the Statute of Ufes was,not trans-
ferred to M. 1 Mod. 223. Bofeawen verfus
Divetlity be- Cook. By the Statute 27 H. 8. ¢. 10. Ceffuy
tween Cefiny  gy¢ Ule of a Rent hath all fuch Remedies,
‘g’;}yfe’;"d as if the Rent had been a@ually granted to
ijf ? him ; but that hath Place only where one is
. feifed of Lands in Truft, that another fhall
have a Rent out of them, and not where a
Rent is granted' to one to the Ufe of ano-
ther, Vid.ibid. & 2 Mod. 138. |
A Man grants a Rent to one pro Life, and
half a Year after to be paid at the Feafts of
the Annunciation and Michaelmas, by equal
Portions, and cqvenants with the Grantee for
the Payment of it accordingly. The Gran-
tee dies 2 Febr. and for 20/l which was a
Moiety of the Rent, and to be paid ac the

Annunciation
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Annunciation after, the Executors of the
Grantee bring A¢tion of Covenant, it is well
maintainable. Avud by Coke, If 2 Man grants
Rent for another’s Life,the Remainder to the
Execurors of the Grantee, and covenants to
pay the Rent during the Term aforefaid ; [During the
this is good Colledtive, and fhall ferve for both Term,] to
Eftates. And it was agreed, when a Rent is ‘vﬁhfi',;“""'
granted, and by the fame Deed the Grantor ©™**
covenants to pay it, the Grantee may have o
Annuity or Writ of Covenant ac his Eleé&ion, énnuiw or

. ovenant, ag
2 Brownl. 283. Bl

14
Declaration. /

In Debt for Rent Quod cim pro Indenturam 2uod cum pro
Teffatum exiftit; on Demurrer in Shelbery’s iéenramTe,
Cafe, Judgment was for the Defendant. Butégi)’g”if%’;"
in Covenant on Bond to perform Covenants, veéaade ot
fuch Declaration is good. Per Cur’, 2 Keb. in Deb pro.
383. Coguer and Crime. 1 Keb. §70. Lenox-Rent.
and Drary. Debt is grounded on the De-
mife, which muft be more pofitively alledg-
ed. Comtra in Covenant, which s collate-
ral. . .

In Debt or Covenant by Heir or Execu- In Covénane
tor, for Rent, he muft {ay the Teftator wags by Heir or
poffefled ; and fo of Succeflors of Bifhops, E’“’F“m‘;-
he muft fay he was feifed, and convey the J7. " °*
Reverfion by Deed ; for Bithop, Dean, or
Corporation, camnot be intended feifed in
other Capacity, 3 Keb 69. Davenant verfus
Bithop of Salwsbury, 2 Lev. 68. ‘ o

. In Debt on A:ticles of Agreement to pay To pay An-
Annuity, during the Refidue of the Term, nuity duing
afligned to 7. S. not thewing for what Years f)hfecﬁ:'t‘l‘fffm
or Term, and Breach affigned in Non-paj- o fying fos
mene during the Refidug of the Term, wharYearser

K2 without Term.
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without faying [ Yet to come]; and fo when
the Damages are laid, the Term might be
expired. After Judgment by Nibil dicit,
the Court conceived it might be ill. Con-
tra, if a Verdi& were, for then a Term fhall .
x be intended, 1 Keb. 43§. Smith and Tiylor.
Topay quar-  Plaintiff declares;, That he demifed to the
terly, but  Defendant certain Lands for Thirteen Years,
faithnot'  40.pay to him 40 I quarterly, and faith not
AT gwmvatim © It was amended, and the Word
Anmiatim inferted. By Keling and Windham, the
Addition of [ Awnuatim], 1s no more than
what the Law implied before, Ray 160,
Rymes and Baker.. '
Inespees L the Leffee covenane to perform Articles
Covenant to 10 Indenture, itds fufficient to fay, the Rent
pay the Rent, was demanded ; but if thére be an exprefs
thereneeds  Covenant to pay the Rent, there needs no
no Demand.  pyemand. 3 Keb. 299.
Covenant for Payment of Rent at divers
"Days, which amount to fuch a Sum ; in the
Another Di- Declaration the total Sum is mifcaft, yet-
verfity be-  good, for that all in this A&ion fhall be re-
;(‘zeg;nl?i“d ccovered in Damages. Alirer in Debt for
Covenant. R;nt[}f I Rol." Rep. 351. Farrer and Swelling,
: » uif. 15§, : !
’ In Covenant to pay Rent, in the Declara-
tion there is not any Demand alledged, and
need not, becanfe the Covenant was to pay
But in Bond fuch a Sum for Rent exprefly. Butastoa
to pecform  Condition of a Bond for Performance of
Covenants, Covenants exprefled in fuch a Leafe, one of
{f;eieD"‘e”& which is for Payment of Rent; in that Cafe
mand for the the Bond will not be forfeit without a De-
Kent. mand, 1 Vemr. 25§9. Norton and Harvey.
Sii Fobn Spencer made a Leafe for Years to
Sir Fobn Points, rendring Rent by Indenture.
Leflee Covenantg, That if the Rent be be&
hin
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hind at any Time of Payment, according

to the Form of the Indenture, Thar

the Leflor fhall have 200 /. Nowmine Pane,

for fuck Default, the Rent is behind. Debc

is brought for the Numine Pane: - Per Cur, [ Norsine Pe-
A&ion of Debt did not lie without Demand #e.]
of the Rent. Vide' Firzh. N. B. 120. {eems con-

trary, Godb. 154. 1R Abr 259, 160, Sir

Fobn Spencer and Point’s Cafe. :

Who to do the firft A éy Demand. .

If a Man lets Land per Indenture for Diverfity be.
Years, referving a Rent payable at certain tween Cove-
Days at L..and the Leflee in the fame In- ;“ZEif):dt?h’
denture covenants tv pay the fime Rent at pcg,-form Co-
the Days and Place aforefaid, he ought to vinzns.
pay it without any Demand of the Leffor,

Paf ¢ "fac. 1. B. R. Sir Fohn Spercer’s Cale, |
1 Rol. Abr. 459, a60. ' ‘

‘But if a Man let by Indenture certain pemandof

Coal-Mines, referving Rent, and Leflee is Rent
bound to obferve, perform, pay and keep,
all Payments, Rents, Covenants, Granes and
Agreements in the faid Indenture mentioned.
In Debt on the Bond it’ a good Aflignment
of the Breach of the Condition, that the
Leflee did not pay him the Rent at the Time
of Payment, by the Refervation, without al-
ledging he demanded the Rent at the Day
of Payment, for he is not bound to demand
it ; but the other ought to pay it without
Demand, Chapman and Chapman, 1 Ral. Abr.
460. Aliter, if he covenant to pay the Rent,
‘being lawfully demanded.

K3 If
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The Latw of Covenants.

If A. lets Land to B. per Indenture for
Years, referving Rent, 20/ per Annum, pay-
able at Four Feafis by equal Portions ; and
after B. is bound in an Obligation to 4. up-
on Condition, that if he pay to 4. for the
Rent of the faid Premiffes, the yearly Rent

-of 20/ for the T'erm demifed, at Four quar-

terly Days, according to the Tenor and Ef-
fect of one Leafe made, bearing Date witg
this Obligation, and made between the fai

Parties, according to the Tenor and Effe&
of the faid‘Le‘afe, by even and equal Portions,
then the Bond to be void. The Leflee is not

" bound to pay the Rent by this Condition,

without any Demand of the Leflor, for that
this refers to the Indenture of Leafe, and
that this fhall be paid as a Rent, according
to the Indenture, Horn and’ Barber, ibid,
460. Sir Tho. Fones 33.

Two Tenants in Common make a Leafe,
and reverfe a Rent, and covenant that nei-
ther fhould releafe, and one of themreleafeth
his'Part ; this is a Breach, for that in Debt
they fhould both join, and now by their Re:
leafe the A&ion is gone, 1 Brownl. 78. Brock
and Smirh. ‘

CHAP
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CHAP. XVL

Pleadings to Action of Covenant for Rent, An-
“nuity, yearly Payments.

UPON a Leale for Years, the Referva- ,
tion by the Word [Reddend’, &c.] and
an exprefs Covenant for the Payment of the
Rent ; and that the Leflor affigned the Re-
verfion to him and his Heirs, and that the
Rent became due at fuch a Feaft after the
Affignment, and was not paid, Er fic infre-
git Conwentionems. The Defendant pleads,
That before the Rent became in arrear, the
Leffdr had releafed to hims all Covenants and
Demands. Plaintiff demurs. Per Cur’, Co-
venant lies upon the Word [Reddend’,] but
doubted if this Word would-maintain Cove- ,
nant upon a Leafe for Life. 2. That the Retedeof the
Releafe of the Lefor;after the Aflignmerit of Leffor after
the Reverfion, is no Bar to the Plaintiff,and the Affign-
this by the Common Law, and alfo by Star.32 pent of the
H. 8. for this Covenant runs with the Rever- ’
fion. The Cafe of Midlemore and Goodale,
Cr. Car. go3. was of a Collateral Covenant, Collateral
Sir Tho. Fones 102. Harper and Bivd, 2. Lev. 206. Covenant,

Covenant per Aflignees of the Reverfion
againft the Defendant’s Leflees, upon a Spe-
cial Covenant ina Leafe for Years, for Pay-
ment of the Rent according to the Referva-
tion, and for Non-payment of the Rent in-
curred ; after the Aflignment, the Aéion is
brought.  One Defendant #il dicit, the other
Defendant pleads Aé#io won, and pleads a
Releafe by him before the Affignment co the

- K a Plaintiff
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Plaintiff to the other Defendant by the
Confent of the Lefior, and that the Leffor
had accepted the other fole Tenant of the
Meiuage, &e. and he paid one Rent to the
Leffor, who had accepted it as of his Tenant.
Plaintiff demurs. s ¢r Cw',on Br.t and Cumber-
land's Cafe, Cro. Foc. 523, it is exprefly re-
No Aftof folved, Thatno A& of the Leffee can dif-
the Lefl>: can charge nim or his Executors of the »pecial
difchargebim Covenant, of which aifu the Atignec of the
:’:ri“r:qu";“:f Reverion fhall have Advantage by the
cial B Stat'32 H. 8. Judgment pro Sucr. 2 Bulff. 282.
:o'v"Pay\ Stent. Sir Tho. Fomes 144. Aftmr Vs Cale,

' In A&ion of Covenant for Payment of Rent
rei.rved in'a Leale for Years; Defendant
pleads, The Plaindff after the Leafe made,

‘ had {eparated, taken down, and taken away
a Pentioule fixed to the faid Premiffet de-
mifed,and detained them before theRent be-
came due, Ei .dlwe detinet. Plaintiff de-
murs, and Judgment for him, for this was

No Sufen not a Sufpenfion of the Rent, but a Tref~
fion of s Rerir. ‘pafs, for which the Defendant may have his
bura Trel  Adion, Sir Tho. Fones 148. Roper and Floyd.
. pabs. In A&ion of Covenant upon Indenture,
" "made between the Wife of the Defendant
while the was Sole, to the Wife of ‘the Plain-
' tiff, whereby reciting, that fhe was feifed in
Fee of certain Lands, in Confideration of a
Marriage ‘to be had between the Plaintiff and
her Son; did grant to the Plaindff a Rent-
Defendant  charge out of thefe Lands, Habend after
g’fb‘“d‘: Nt the Death of her Sonys and coyenanted ‘to
eI payit, & The Defendan: pleaded, that
e the had not been lont in the Land at the
Time of the Grant, buc thdr a Stranger was
feifed of it. Upon Demurrer it was adjudged

pro Query both becaufe the Defendant is
' o o effopped

A
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eftopped by theDeed, and that the Covenant
extends to it as an Annuity, Allen 79. Newn
ton & Uxor verfus Wecks & Usur.

A Leafe for Years of Land by Deed, ren-
dring Rent. Leflee binds himfelf in a Bond
of 101 to perform all Covenants and Agree-
ments contained in the Deed. The Reuc 1s
behind, and Leflor brings A&ion of Debr
on the Bond, for Non-Payment. Obligor
pleads Performance of all Covenants and
Agreements. The Leflor faith, the Rent is
behind. It’'s no Plea for the Obligor to Where De-
fay, the Rent was never demanded : But in mand of rhe
this Bar he ought to have pleaded, That he R;“é 3‘“& be
had performed all Covenants and Agree- ﬁ:: ed or
ments, except the Payment of the Rent;
and as to that, that he was always ready to
to have paid it, if any had come to demand
it. But as to the firft Plea, it was held not
to be good, But if the Leflee be particu-
larly exprefled by Covenant to pay the Rent,
there he is bound to do it without any De-
mand , Godb. 95. Vid. Infra, Chapman’s
Cafe.

Covenant to pay Rent, A&ion is bronght Levied by
for Non-payment. Defendant pleads, levicd D‘ﬂ:;{s‘
by Diftrefs. It’s no Plea. pleaded.

Error of a Judgment inA&ion of Covenant
in Durham, where A&ion was brought upon
a Leafe for 21 Years, and Leflee covenanted
to pay 20 L. per Aunum per zquas Portiones, at
Michaelmasand Lady-Dry, and afligns a Breach
that he did not pay the Rent, Debir ad pred
Jeperales Feftos durante termino prad. Per Cur,
Judgment by Defeule: Writ of Enquiry,
and then the Breach is well affigned, Recupe-
rer, tho” not fo particularly, for perhaps it
was never paid at any of the Days, 1 Lev.

5-

78, Comyers and Smith, Plead-
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Enfry'and
Expulfion
pleaded.

The Law of Cobenants.

Pleading a Releafe of all Demands to
Agtion of Covenant for Rent, Hewry Haw-
fow’s Cafe, Sid. 141.and 1 Keb. y10.

Condition to perform Covenants inan In-
denture, whereby he. ler Land, rendring
Rent 10l per Awnum at fuch a Feaft, or
within Six Days‘after the Feaft. Defendant
pleads Performance. Plaintiff aflignsa Breach,
“That he {fuch a Day,.being the Sixth Day
after the Feaft, before Sun-fet, demanded
§ 1. Rent then due, and that neither the De-
fendant nor any for him was ready to pay
it. Per Cur’, he need not fhew the certain
Time when he came, nor how long he re-
mained there. 0bj. This Demand was not
good, becanfe he demanded as a Rent then
due, for ‘he ought to have demanded as a
Rent due the laft Feaft : But per Cur’, itis not
due to be demanded till the Sixth Day, the’
the Tenant if he will may pay it before,
Cr. Fac. 499. Tompfon and Field.

Debt on Bond to perform Covenants; and
one was, That the Defendant pay 12 L per
Amnum, for a Mefluage to him demifed, quar-
terly. ‘The Defendant pleads Performance
of Covenants. Plaindff afligns for Breach,
that he did not pay 3/ one Quarter’s
Rent.  Defendant rejoins before the faid 3 /.
was due, The Plaintiff entered upon him
and expelled him. Plaintiff demurs, for the
Rejoinder is a Departure, and {o ruled. Per
tot’ Cur’y there was cited a Difference out of
Cr. Cr. 76. where the Condition is to per-
form all Covenants contained, and where it’s
all-Covenants and Payments, there the De-
fendant pleaded Performance of all, * Plain-
tiff afligned a Breach in Non-payment of
Rent. The Defendant cannot- rejoin that

i
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1t was not demanded, for it is a Departure ;
Raym. 22 Granger and Hemborough. ]

In Covenant for Rent, Nil debet may be Nil debet.
pleaded, the Covenant doth not alter the
Rent, Vide Infra. But Grainger and Henbo-
rough’s Cafe is more particularly reported in
Rolls.

Debt on Bond for Performance of Cove-

nants; Defendant pleads Performance gene-
rally. Special Breach is for Non-payment
of Rent. Defendant rejoined, that the Plain- Entry before
tiff entered before the Rent-Day:. Per Cur’. the Rent.
it is 2 Departure ( but in Baker and Spaines, D3y pleaded.
Hgb. 7. it was aliedged in the R:joinder,
there was no Demand made); but all agreed, Departure in
that in Aéion of Covenant this R:joinder Pleading.
had not been good. But by Windbam it's a
Departure, and not like the Cafe of De-
mand, which is neceflary to make the Rzns.
due, whereas this is only an Excufe of what
he confefleth, 1Cr. 76. Chapman's Cafe.
Towifden it fhould have been pleaded, That
the Defendant had performed Covenants {pe-
cially, paying his Rent till fuch a Day, and
that the Leflor entered, and {o. agreed. Per
Cur’y but this general Performance is intend-
ed of an actual Performance. And by Towif-
den, upon general Performance pleaded, the
Plaintiff replies, Rent-Arrear.; the Defen-
dant cannot rejoint by Want of a Demand,
tho” he might have excufed himfelf by plea-
ding a Tender in Bar, 1 Keb. 115,178, 185,
283. Grainger and Hemborough.

Covenant, Breach in Non-payment of Rent
according to the Covenant in the Indenture.
Defendant pleads Nil deber ; Nil debet is 10 yyy 15s 10
Plca in thisCafe upon the Indenture, adjudg- Plea, -
ed upon general Demurrer, 3 Lev. 170. Tin-
dall and Hurchinfon. Cove-
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Tn Debt o Covenant upon a Deed not indented, and
Covenant up- declares upon a Leafe of certain Land to the
on a Deed - Defendant, rendring Rent, and covenants to
notindented. pay §¢ and affigns Breach in Non-paynent,
Plea Nil ha- , _ ‘ .

e Defendant proveffands, that he did not enter
’ nor occupy the Land, as the Plaintiff had
fuppofed. Pro Placito dicit, That the Plaintiff,
Nil babuit in Tenementss tempore dimiffionss.
Repl. Habuit, Plaintiff replies, Quod habuit bomum totulum
without 02- 4y potigit dimirtere. Defendant demurs ge-
%‘&’;Sewg?“ derally, and the Court held the Replication
e, 1. ill, not fhewing what Tide he had, accor-
ding to Crok.2. 312. And this notwithftan-
ding it was not by Indenture, and it is all
one in Débt for Rent ; for if there is not any
Rent, there is not any Covenant to pay the

Rent ; 3 Lev. 193. Aylet and Willizms.
Covenant to pay ‘to the Defendant’s Wife
€on Separation) §ok per Anmwm, and for Non-
payment theé Separation continuing, the
Adtion is brought ; but upon Oyer it was,
Provifo that the Wife would live at fuch a
Place as N. and W, appointed. Defendant
pleads, She did not live at fuch a Place as N.
and /7. appointed. The Plaintiff replies,
That the was always ready to kve at any fuch
Place, but that N. and 7. appointed no
Place. Defendant demurs, as being a Condi-
.. tion Precedent. But per Cur’, this is not a
g"“d“w“ Conditien Precedent, but a Condition Sub-

ubfequent 1 : d in Defeafance . :

and not Pre- fequent, and in Defeafance. The Covenant
cedent. being in purfuance of a former abfoluce
’ Agreement to pay {ognuch, and it is like the
Affent -of the Husband, which is intended
till the Contrary appear,and here muft be an
~ Appointment : And Judgment pro Quer. 3Keb.
% 229, $63. Leech and Beere, ‘ -

In
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In Aé&ion of Covenant, the Defendant
cannot plead the Plaintiff Nibil bsbuit in Te-
nementss, though {uch Plea is good in A&ion
of Debt for Rent, 2 Ventr. 99..
If Renc be referved out of a Thing Incor-
poreal, and there is an exprefs Covenant to
pay it : Qu. If he may plead Eviction ? 4L
len 79. One reciting that he was feifed of
Land, granted a Rent out of it, and covenan-
ted to pay the Rent ; he could not plead to
'his Covenant that he had nothing in the
Land, 2 Ventr. 69. . :
Covenant for not paying of Rent. De~ Entry and
fendant pleads Entry and Sufpenfipn. Plain.- Sefpeafion.
tiff replies, The Defendant did re-enter, and
fo was poflefs’d of his former Eftate, it’s an
'ill Replication, for they ought to fhew that
he entered and was poflefs’d till.the Rent.
grew due.
Note, To make Sufpenfion of 2 Rent re- What will
ferved on a Leafe for Years, the Leﬂbrmuﬁ;mal}e ang.
ouft the Leflee of Parc of the Thing let at}%i':,:m"
leaft, and hold him out till after the Day on™
which the Rent is payable; and if che Lef-
e re-enter, the Rent is revived, Sriles p. 432..

Pgage and Parr.

~ Covenant, on a fpecial Covenant, to pay

Rent at certain Days. The Defendant pleads, That no Rent
That no Rent was behind. It is an ill Plea ¥ behind, an
in Covenant, for by that Plea the Defendant cgyergns
confefleth the Covenant broken, and that =
Plea tends but in Mitigation of Damages,

1 Brownl. 19. Hare and Surle.

But in Brownloy’s 2d Parr, this Cafe is re- Levied by
ported, 273, that the Defendant levied by Difpeefs.
Diftrefs. By this Plea the Defendant con-
fefleth, that ic was not paid according to the
Refervation, for the Plaintiff cannot diﬁra,i.rz_
i
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if it were not behind after the Day ; but
Paymentat Payment at the Day had been a good Plea.
_the Day. A. leafed to B. Land for 40 L per Annum,
and a Stranger covenanted with 4. that B.
thould pay him 40 I for the Farm and Oc-
. cupation of the faid Lands. 4. brought Co-
Expulfion. venant, Defendant pleads, that before the
Day of Payment the Plaintiff put the faid
Covenant  B. out of his Farm. Per Cr’, it’s 2 good Plea,
thatthe Lef- for the Defendant hath covenanted that the
if_ce fhall pay - Leflee fhall pay for the faid "*Farm and Oc-"
a‘r’fd‘,}(‘; Farm ¢ pation go /. To it is as a Conditional Cove-
‘Occupa- . . . .
tion fo much, Nant, and heré is Quid pro guo.  And here the
Confideration  upon which the, Covenant is
conceived, (wviz.) the Farm and the Occu-
pation of it, is taken away by the A& of the
Plainciff himfelf, 3 Leon. p. 159. 2 Leon. 115,
Beadle's Cafe. aE
Debt on Bond for Performance of Cove-
nants, Articles, & . contained in a Leafe for
aYear. Defendant pleads Performance of
Covenants. The Plaintiff replied, That the
Defendant did not pay the Rent referved up-
on'the Leafe at fuch a Day,according to the
Form and Effe& of the Condition of the
Enry and  Obligation. Defendant rejoins, and alledg-
Expulfion.  eth an Entry by the Plaindiff into the Land
leafed before the Rent, and that he kept Pof-
+ feffion till the Rent-day was pafs'd. On Iflue
That the De->found pro Quer’, the Defendant moved in
fendantdid  Arreft of Judgment, for that the Plaintiff
R‘;;f:gc‘:‘: faith the Defendant paid not his Rent accor-
ding to ghe. 14ing to the Form, &*c. of the Condition of
Form and Ef. the Obligation, whereas thege is no Mention
fe@ of the of any Payment of the Rent in the Condi-
Condition of tjon of the Bond, but in the Leafe only,
;g?;“int%o Sed non allocarur 5 becaufe the Defendant by
vemnes,  this Rejoinder has confefs'd that fuch a Rent
. 4 was
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was Arrear, and has waved caking Iflue up-
on it, and taken Iffue upon another Matter,
and therefore this fhall be well enough after
a Verdi&. And per Hale C. B. it is all one in
Subftance to plead as the Plaintiff has done,
and to have pleaded Secundum formam & ef-
fectum Indenture, for the Condition of the
Bond comprehends all that is comprehended
in the Leale, Hardr. 319. It might have been a
Queftion, had it been upon Demurrer.
Bond on Condition to perform Covenants
in a Leafe. One was; That he fhould pay
40s. yearly at the Feaft of the Annuriciation,
or within Fourteen Days after ; and the
Breach afligned wasfor Non-payment ar fuch
a Feaft in fuch a Year. Defendant faid, he Defendant
paid it at the Feaft on which they were at pleadshe paid
iffue, and on Evidence it appeared that the itat theFeaft-
.{ame was not paid at the Feaft, but in Eight
Days after it was paid. Per Cur’, by his plea- Where the
ding that he paid it at fuch a Day certain, Day is made
and tendring that for a Special Iflue, he hath 11.’“‘ of the If-
made it part of the Iflue ; but if he had plea- ™"
ded that he had paid it withinFourteen Ddys,
(viz) the Eighth Day, that had not made
the Day Parcel of the Iflue ; but then he
might have given Evidence that Le paid.it at
another Day within the Fourteen Days.
Qu. If the:Breach be well afligned, in f{ay-
ing he had not paid it at the Feaft, without
faying , ‘nor within the Fourteen Days 2
Godb. 100. Plymten’s Cale, & 10 fo. -
Error in:the Exchequer-Chamber of a Judg-
ment in Debt ti B. R. orcfond of 200 /. ton-
ditioned, That if the Obligor fhould at all
Times well and truly pay, perform and keep,
all and fingular the Rents, Covenants, Grants,
Articles, Payments and Agreements, which
on
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on his Part, & Defendant pleads generally
Pertormance of dli Covenants. Plaintiff re-
plies, .and fhews a Breach for Nop-payment
of the Rent at fuch a Time, but doth not
thew any Demand of that Rent; whereupon
the Defendant demurred, and ic was adjudg-
ed pro Quer. Now the Defendant affigned
for Error, that for as much as the Condition
of the Bond is general, and not particulari-
fed for the Payment of the Rent, the Rent
is not payable without Demand, and there-
fore the Breach was not well affigned. Cwr’
comtra, and that the Judgment is well given;
for he pleading Performance of the Pay-
ments, Covenants and Agreements, it fhall
be intended he had really performed them,
and fo had paid all the Rents ; and when the
Plaintiff replies, that he had not paid fuch a-
Rent, he need not to alledge a Demand, for
the Defendant may not fay it was demand-
ded, for then it fhould be a Departure from
his Plea ; and yet the Obligation being ge-
neral for Performance of Covenants, doth
nor alter the Nature of the Rent, but that it
ought to be demanded, Cr. Car. 76. Chap-
man's Cale, Hutton 9o. ,
In Covenant, Plaintiff declares, That fhe
was poflefs'd of certain Houfes in St. Martin’s
Lane for'a Term of Years, and that fhe de-
mifed the faid Houfes to R. G. for Twenty
one- Years, under a certain Rent, which he
covenanted to pay ; that before the fealing
of the Leafe,it was indorfed for the Payment
of 12 Bottles of Canary Wine everyy Year
t0 Chrifian Tovy (& Leflor. Leffee entered
and made his Will, and made Su#fan Gill {ole
Execytrix, fhe entered, and affigned the
Term to the Defendant, who entered,¢c.and
afligned the Breach in Non-payment of the
4 -‘ Twenty
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Twenty four Bottles of Sack, which was
due for Two Years, and alfo for Arrears of
Rent after the Affignment made to him by
the {aid Executrix. Defendant pleads, That
before the faid Wine and Rent became due,
he afligned his Intereft to Fames Mott, but
did not plead Notice given to the Plaintiff,
or that fhe had accepted the Rent. Judg-
ment on Demurret in B. C. was given pro
Quer’y, and Writ of Error brought. Now in
Keighly and Bulkly's Cafe; v Sid. 338. Debt
‘was brought for Rent by Aflignee of a Re-
verfion againft the Aflignee of a Term, who
pleaded, that he had affigned over his Inte-
reft, but not that he had given Notice of the
Aflignment ; he was adjudged ftill Tenant,
becaufe he had not given fuch Notice ; but
by Towifden he need not giveNotice.Error was
brought in that Cafe, and C. J. Hales and
Bridgman were of Opinion, that Notice was
not neceflary ; but in the principal Cafe,
Judgment was given for the Defendant in
the original Aétion, and the Judgment in
the Common-Pleas reverfed. It was held, that
the Affignee was chargeable by Reafon of
the Land, and when he had parted with his
Intereft, there could be noReafon given why
he fhould be any longer liable, efpecially
fince the Executor of the Leflee is ftill
bound to perform the Covenants in the
Leafe fo long as fhe hach Affets; and thae
was the true Reafon of Heliar and Casbard’s
Cafe, 1 Sid. 266. Vid. 2 Ventr. 228, 3 Lev.
295: 4 Mod. 71. Pitcher and Tovey, 1 Sid. 338.
Kightly and Bulkly, 1 Lev. 215. .

In A&ion of Covenant, decliring of 2
1.eafe by Deed for Twenty one Years, upon

a Special Covenant io pay the Rent, The |

Deferidant
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Defendant pleads a former Leafe made by
Bargain and Sale to one Allen, by the Leflor
for 1000 Years, but no Entry is alledged of
the firft Leffee ; to which the Plainaff de-
murred on 4 Rep. §3. Dier 2§6. becaufe no
exprefs Eviction is made of the Eftate, but
only of the Pofleflion, and efpecially becaufe
A goodLeafe n0 Entry is alledged. Tivifden agreed this a
by Way of good Leafe by Way of Efoppel, and if the
Eftoppel.  Rent be in being,theCovenant remains ; ¢ con-
EviGtionby v¢rf0, if not; which the Court agreed : But
Attainder,the it being faid that Allen was attainted by Rea-
Kingisin fon whereof, and of the Statute 13 Car. 2. it
Pofleflion.  came to the Crown. This is a fufficient E-
vi&ion, without any Entry or Office alledged,
and the King is in aéual Pofleflion as much
Butnota  asif the Par;y had actually entered, altho’ a
common Per- common Perfon thould not be in ac&ual Pof-
fon before  feffion without Entry by himfelf or the firft
Entry. Leflee; and Judgment pro Defendant : For
this cannot be good as a Leafe in Reverfion,
being not fo pleaded, but as a Grant of a
prefent Eftate ; and being a Leafe extradted
Attornment. out of the Inheritance, there needs no At-
tornment be alledged, being by Bargain and
Aflfignmene. Sale. Bur all agreed, that upon Aflignment of
Leafe there muft be Attornment,and in both,
fpecial Notice muft be given by the Aflignee
as to Penalties, tho’ not as to the Rent. The
Plaintiff hath declared of a Leafe in Poflef-
fion, as at Common Law, is avoided by E-
viction, 2 Keb. 444. Banckes and Smith, vid.

1 Sid. 349.
Aflignment  In Action of Covenantexprefs to pay Rent,
and Accep- againft the Leflee he pleads Affignment and
tancepleaded. Acceptance; to which the Plaintiff demur-
red, becaufe he hath Ele&ion, notwithftan-
ding his Acceptance of Rent of the Affignee,
which
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which the Court agreed on, 1Cr. 503. Midle-
more and Goodale’s Cafe, albeit this doth con-
tinue as a Rent. Judgment pro Quer’, 2 Keb.
640. Chapman and Cantrell. N
Mafcall let a Houfe for Years to 4. by In- Covenint by
ture, by which 4. covenanted with M. to re- Affignee of
pair the Houfe, and that 4. fhould enter to ;g;u'g{:'g‘;“
fee in what Plight the Reparations ftood,and of Ruin be. -
if Default was found, and thereof Warning fore his Intes
be given to 4. his Executors, &. then with- reft granted.
in Four Months after fuch Warning the De-
fault thould be amended. The Houfe in the
Default of the Leflee became ruinous, 4.
granted the Reverfion over in Fee to C. who
upon View of the Houfe gave Warning to 4.
of the Default, which is not repaired ; upon
which C. as Aflignee of 24, brought Covenant.
It was moved, the A&ion did not lie, becaufe
the Houfe became ruinous before his Intereft
in the Reverfion. Sed per Cuir’, the A&ion is not
conceived upon the ruinous Eftate of the
Houfe, but for not repairing it within the
Time appointed by the Covenant after the
Warning, 1 Leon. p. 62, Mafcall's Cafg,

L2 " CHAP
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€ HAP XVIL
- Covenant for Payment of Rent; where to be tried,

Aflignee of ASﬁgnee of the Reverfion fhall have Co-
the Reverfion venant againft the Eeflee where the
fhall bave Co- T eafe was made, for Covenant goes only in
againtt che  Privity of Contra& ; and altho’ now by the
Lefleewhere Statute the Covenant pafieth to the Aflignee,
the Leafe was yet the Nature of it is not altered by the Sta-
made. tute 3 but it is affignable only as a Contra&,
and therefore ought to be brought where the
Contra& was made, otherwife in Debt for
Rent, Vid: 1 Lev. 259. Thurby and Plant,
I Sand. 237. 1 Sid. 401.
Covenant was brought for Non-payment
of Rent, upon a Demife of Allum-Mines.
Defendant pleads, the Plaintiff inclofed the
Mines, {o that the Defendant could not havé
Ingrefs to the Work, and this tried at London,
where the Covenant was alledged to be made,,
moved that this was a Miftrial ; but this is
Stat. 16 & aided by the mew Stat. 16 & 17 Car. 2.
17Car.2. € 8. An Aitto prevent Arrefts of Fudgment.
c. 8, Sir Tho' Fones 82, Aynfrworth and Chamberkain.
Yet in the Cafe of Crofis and Winter, Hill.
20 & 21 Car, 2. B. Regs held the contrary,
fee the Cafe of Gerrard and Holland, 2Cro.43.
But by the latter Opinion this is aided by the
faid Statute. :

Pamages.
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Damages.

A Man made a Leafe for Years ; Leflee
covenants to make Reparation, Leffor grants
the Reverfion to another, and Leflee for
Years made his Wife Executrix and died.
Per Cur’, the Grantee of the Reverfion fhall
not recover Damages but from the Time of
the Grant, and not for any Time before,
and yet the Executrix (the Wife) fhall be
charged for not Reparation, as well in the
Time of her Husband, as in her own Time ;
and if fhe do make Reparation depending the
Suit, yet thereby the Suit fhall not abate,
but it fhall be a good Caufe to qualify the
Damages, 3 Leon. 51. by Manwood. In this
Cafe, by the Recovery of the Damages the
Leflee fhall be excufed ever after for making
Reparations, for the Covenant is extinct.

A Copyholder in Fee made a Leafe of a
Mefluage for Twenty one Years, warranted
by the Cuftom, &¢. Leflee covenanted to
repair during the Term. Leflor grants the
Reverfion to his Son, who f{urrendered to
the Plaintiff, who brought A&ion of Cove-
nant againft the Leflee for not repairing.
Qu. was, Whether it will lie, becaufe it’s a
Copyhold ? And fo not within the Statute
32 H.8.¢c 34. Per Cur’, a Copyholder hath

an Inheritance, and his Eftate is eftablifh’d

by Cuftom, and i’s Reafon to confirue him
within the Equity of this Statute, 4 Mod. 8o.
3 Lew. 326. Glower and Cope.

If one covenant to keep and leave an
Houfe in the fame on as good Plight as it
was at the Time of the making the Leafe;
in this Cafe the ordinary and natural Deeay

3 of
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of it is no Breach of the Covenant, but the
Covenantor is hereby bound to do his beft
to keep it in the fame Plight, and therefore
to keep it covered, &c. Fitzh, Covenant 4:
If one covenant to leave 2 Wood in the
fame Plight he finds it, and he cuts down
Trees, the Covenant is broken prefently,
for now it is become impofiible by his own
A& to be performed. Aliter, in cafe fome
of the Trees be blown down, for now it is
become impoflible to be done by the A& of
(?od, and the Covenantor is not bound to fup-
it. B
P)in a Covenant to {uftain Houfes, Sea-

‘banks, or covenant to leave them in as good

Cafe as one doth find them, and the Houfes
be burnt or thrown down by Tempeft, or
the Banks overthrown by .a fudden Flood,.
in this Cafe the Covenant is not broken by
thefe Accidents only ; but if the Covenan:
tor do not repair and make up thefe Things
in convenient Time, the Covenant will bé
broken, Fitz. Covenant 29. § Rep. 1§5. T Rep.
98. Perk. Seét. 738. Plo. 229, : v« 5

If Houfes arc let to me for Years, andI

~ covehant to leave them in as good Plight as

¥ find them, and I throw down the Houfes;
this is no Breach of the ‘Covenant, for T
may re-edifie them, and fo no A&ion will lie
upon this Covenant till the End of the
Term. i

Covenant
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Covenant for Reparations.

Magd. Coll. Oxon feized of an Houfe and a
Mill, demifed it to Lewin for 31 Years; Lewin
let the Mill to %.S. for 5 Years, and after-
wards demifed the Houfe and Mill to Forsh,
by Indenture for 31 Years; Forth covenanted
to repair the Premifles, durante Termino pra-
diéto, of 21 Years, F.S. refufed to Actorn;
and whether Forth were bound to repair the
Mill was the Queftion, becaufe it was al-
ledged, That the Covenant was to repair
during the Term, and nothing in the Mill
pafled during the § Years, for want of At-
tornment. Per Cur’, he is bound to repair, Leafe com.
though the Leafe did not commence in Point ge.“c":,gf "I‘
of Intereft, yet it did in Point of Computa- (. or i
tion ; and this Covenant was to repair du-~ Point ofCome
ring the Term of 31 Years. 1 Venr. 185. putation.
Lewin and Forth. 2 Keb.879.

Defendant covenants, That ab & poff emen- pogondane
dationem & veparationem dicti Mefuagii, by the covenants afe
Plaintiff, he at his proper Cofts and Charges, ter Repairsby
as Need fhall require, thould well and fuffi- ;lhe Plintiff
ciently repair and fuftain the faid Houfes : ;f‘x"ﬁgfe(ﬁ“;‘l
The Defendant is not to repair it till the Plain- j¢’nor bound
tiff hath firft repaired it; and though it to repair it

were in good Reparations at the beginning, till the Plain.
if it afterwards happen to decay, the Plain- tiff hath re-
tiff is firfk to repair it, before the Defendane Paired it
'is bound thereunto, for this is not within the

Reach of the Covenant, if the Leflor do not

firft repair them. Cro. Fac. 645. Slater verfus

Stone, 2 Rol. Rep. 248. Mefme Cafe. Vide in-

fra, Bray and Nightingales Cafe contra, for

there is a Covenant by the Leflor to Repairs,

and fo mutual Covenants.

K1 Lcflor
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Dimiffa pred
Reparare.

King'sPaten-
teebound to
Tepair.
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Leflor covenants to repair during the
Term, if Leflor will not do it: Leflee
may do it, and pay himfelf by Way of Re-
tainer. 1 Leon. 237. Beale and Tayler.

Covenant is to ere& Three Mefluages, and
dimifla pred reparare, and the Covenantor
erects § Mefluages, he is bound to keep all
in repair. 3 Levin. 264, 265. 2 Vewt, 126,
Doufe contra Earle.

In the King’s Letters-Patents there isa
Claufe for the Patentee’s repairing ; though
this is by Patent, wherein the Leflee takes
only, vet that Claufe fhall be taken and in-
terpreted as a Covenant on the Leflee’s Pare
to bind him, and his Affigns ; for when he
takes by the Patent, he confents to all
‘Things therein; and the Words in that
Claufe, [for the leaving and keeping the
Houfes and Fences in Repairs, ] are as fpoken
by him, and it is a Covenant which runs
with the Land ; and though the Bargainee be
not named Aflignee in the Declaration, it’s
good enough. Cro, Fac. 240. Lord Ewer and

~ Strickland,

Oneletsa Leafe of Houfes,Courts,Orchards
and Gardens, appertaining to them; :De-
fendant covenants to repair the Houfes, Edi-
fices and Buildings, with neceffary Repara-
tions, and that he would maintain and keép
dimila Premiffa, with Pailing and Fencing,
and at the End of the Term would leave
Domos & alia Premiffa, {ufficiently maintain’d,
repaired, pailed and fenced ; and fhews,
that at the Time of the Leafe the Houfes
were well repaired, and that afcerwards, Ji-
ver{a Domms loca parcella, & res eorundem Tene-
mensorum decafual dirupta & fralta fuer & in

decafu devener’ & diver[ alig percellg & res eo-

rundem
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yundemT enementorum & Premiforrum eifdemiPre-
miffis affixa ab inde avulle & afportat’ fuer prout
Jequitur ; and inftanceth in the Pavement of
the Court, carrying away the Locks and
Keys of a Cupboard, the breaking of the
Glafs in the Windows, carrying away of a
Shelf, which was not fhewed to be fixed ;
it was objeéted, That the Breach for not re-
pairing the Pavement is out of the Covenant,
for it 1s neither Building, Pailing, nor Fen-
cing. - Sed per Cur’, It is within the Intention Pavement,
of the Covenant, and it is quafi, the Build- 744/ the Buil-
ing, and within the Words, [leave them fuf. 418
ficiently repaired] and the Shelf need not be
fhewed that it is ixXd. Cro. Fac. 329. 2 Bul-
frode 112, Pyot and Lady St. Fobn.

There is a Cafe in 3 Leow. 51. A Man
made a Leafe for Years, and the Leflee co-
venanted to makeReparations. Leffor grant-
ed the Reverfion to another, Leflee for
Years made his Wife his Executrix, and died.
Per Cur'y the Grantee of the Reverfion thall Grantee of
not recover Damages, but from the Time of the Reverfion
the Grant, and not for any Time before ; e D co-
but yet the Wife, the Executrix, fhould be {5 o2me€%
charged for the not Reparation, as well in Time of his
the Time of her Husband, as in her own Grant.
Time ; and if {he do make the Reparation
depending the Suit, yet thereby the Suit
fhall not abate, but it fhall be a good Caufe
to qualify the Damages, according to that
which may be fuppofed that the Party is
damnified for the not Repairii:g, from the
Time of the Purchafe, to the Time of the
bringing the Adion ; and by Mamwood,
by the Recovery of the Damages, the Leflee
fhall be excufed ever after for making of Re-
parations ; fo as if he fuffer the Houfes for

want
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want of Reparations to decay, that no
A&ion fhall be brought for the fame there-
upon afterwards, but the Covenant is ex-
tindt.

It is agreed the Leflee fhall keep the Houfe
in good Repairs, the Leflor putting them in

ood Repair, Covenant lies againft the Lef-
%or upon thefe Words. 1 Sid. 423. Presy-
man and Thos, cited 1 Rol. Abr. §18.

 CHAPD. XVIIL

Govenant for. Reparation. Declaration.

THE Defendant, by Indenture upon a
Leafe made unto him of an Houfe, co-
venanted, That he would from Time to
Time, during the Term, after 3 Months

‘Warning, {ufficiently repair, and at the End

pf the Term leave 1t {ufficiently repaired to
the Leflor, ¢c. and for not leaving it fuffi-
ciently repaired at the End of the Term,
A&ion was brought ; and fhews, in what
Part, ¢c. Defendant demurred, becaufe he
doth after not alledge, That he for 3 Months
before gave Notice unto him of the Defe@s.
But per Cur’, the Declaration is good, not-
with{fanding that Exception; for the Claufe,
{To leave it well repaired at the End of the
Term,] is diftin& by it felf, and doth not de-

_pend upon the former Claufes ; for he ought

to leave it fufficiently repaired without No-
tice, at his Peril ; and the Notice within 3
Months refers only to the Reparations with-
in the Term, whereto he is not tied without

Thrce

I
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Three Months Notice before. Cro. Fac. 644.
Harfleet and Butcher.
In Covenant for not repairing an Houfe, Shews not
being in Decafu, and not faid wherein ; to wherein the
which the Plaintiff demurred, and fhewed Houfe was in
or Caufe, that it was not particularly fet D4V
forth wherein it was in Decay ; which per
Cur’, is ill as well as in Wafte. 3 Keb. 478.
Countefs of ‘Portland, wer(us Andrews. '
The Plaintiff let Houfes for Years te the Plaintiff o«
Defendant, and covenanted to repair the Yenantsto re
Houfes by fuch a Day; the Defendant by the f:“; 't’g: CD:y’
fame Indenture covenanted with the Plain- venants tq re.
tiff, That from the Time that the Plaintiff pair after the
was to repair the Houfes, unto the End of Day are mus
the Teerm, he would repair and leave them 2! Cove.
fo repaired ; and for not performing this Co- ™0
venant on the Defendant’s Part, the Plaineiff
brought his Aétion. Defendant demurred to
the Declaration, becaufe the Plaintiff had
not thewed for his Part that he had repaired,
the Houfes according to the Covenant, and
fo the Declaration fuppofed he was not bound
to repair, becaufe he was bound to repair
from the Time  that-the Plaintiff had re-
paired them, and not'béfore, and fo no Caufe
of A&ion,. by- Rolls in"Brag and Nightinghall's
Cale. Stiles 140. < Thefe are Reciprocal Co-
venants,. if one:doth not perform the Cove-
nants on his Part, it doth' not excufe the o-
ther. Vide this Cafe in 1 Rol. Abr. 416.
The Covenant of A. to repair it before
Midfummer, is not.a Condition Precedent,
but only the Time divided and mutual® be-
tween A. and B. (wiz.) That A. fhall repair
it before Midfummer, and B. after during the
‘Term, for which each of them:ay. have his
Remedy by Action againft the other.

4+ Taw
$

The
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The Affignee of a Reverfion may main-
tain Covenant for Repairs, though not na-
med in the Covenant in the Leafe. 1 Lev.
109. and likewife may maintain Covenant in
the County where it’s fuppofed to be made ;
aliter in Debt, ibid. v

Shews not Covenant, That the Defendant fhall put
thattheRacks in good Repair, the Houfes, Out-Houfes
werefixedto and Stables ; the Breach was, That the De-
the Swble.  fendant permitted the Racks in the Stable to
be in Decay. It was moved in Arreft of
Judgment, that the Plaintiff did not fee forth
‘that the Racks were fix’d in the Stable, and
fo Part of the Freehold. By Pollexfen, it
ought to have been fhewed, that the Racks
were {ec up and fixed, alii Fuficiarii contra.
It fhall be intended they fhall be fixed for the

Ufe of the Stable. 2 Vemtr. 214.
Neceffary Covenant, That the Leflee fhould repair
Timber tobe the Houfe, provided, and it was agreed,
allowed by  that the Leffee thould have neceflary Timber
Leffor. to be allowed and delivered by the Leffor ;
the Leflor allowed fo many Loads of Tim-
ber, and a general Requeft waslaid : The
Plaintiff fhould have alledged a Special Re-
queft to the Defendant, it was laid in the
Declaration that a Stranger brought the
Timber, which was all, for that amounted
to an Entry on the Leflee’s Poffeflion,
1 Brownl. 23. Holden and Taylor. .
Covenantto  Error of a Judgment in Northampton, in a
find Mear,  Writ of Covenant; the Error affigned was,
D“e‘;k’ Adl’,'\_ That the Declaration there was ill, becaufe
s Necello. he declares of a Covenant, whereby the De-
ries, and  fendant covenanted to find the Plaintiff with
fhews not  Meat, Drink, Apparel and other Neceffaries,
what éh!’,ﬁ? and doth not fhew in particular what other
f;:f: A0S Things were Neceflaries, and the Breach
was
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was afligned as general as the Covepant,
(viz.) That he did not find him with Meat,
Drink, Apparel and other Neceflaries, and
doth not thew in particular what other Things
were neceflary or not: And per Cur’, the De-
claration was ill. Cro. Fac. 486, Mills and
Aftel, ’

Leflee covenants, That he would not cut Covenant not

down more Timber growing than fufficient to cut down
for needful Reparations of the Building : :ﬁ"’ﬂ;‘{’!b“
The Plaintiff afligns a Breach, That he had fo:nkzmctim
cut down Timber to the Value of 10/. and cions,
converted it to his own Ufe. Verdié pro Quer. .
Per Cur’, it’s Erroneous, it is not the fame
Covenant, and fo no Breach if he had con-
verted it to his own Ulfe, except it be averred
that he had cut down more than was necef-
far for Reparations. Stiles p. 5. Wingfield
and Sherwood.

Defendant covenanted, That he, his Exe- Pleading in
cutors and Afligns, would repair a Mill, the Disjun-
and alledgeth, That the Mill was defeive &ive:
in Reparations; and the Defendant, his Exe-
cutors and Afligns, did not repair it. The
Declaration was demurred to, becaufe he did
not alledge that he, nor his Executors or
Afligns, did noc repair it. Per Cur’, it ought
to be alledged in the Disjunétive, not in
the Conjun&ive. Cro. Eliz. 348. Colt and

How.

Covenants for Reparation, Building, Pleadings,

In Covenant to repair, and fo to leave the
Premifles repaired ; in the Declaration the
Plaintiff thews the Breach in Sixty Rood, &e.
Defendant pleads, That one Barn was pulled
down by the Plaintiff ’s Confent ; and as {]o

tag
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Particular
Breach not
anfwered.
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the reft thit they were repaired and fo left. ‘To
which the Plaintiff demurred generally, the
particular Breach beirig not anfwered.” Per
Hales, he fhould have either taken Iffue reps-
ravit, the Particulars, or to fay they were

. 10t in décafu modo & forma, 2 Keb. 298, Mun-

Plea, That
it was fuffi-
ciently re-
paired before
the A&ion
brought.

Concord exe-
cuted, plead:
ed, ctho’ net
in Writing.

*Breach, That
the Houfe was
burnt down
by Neglis
gence.

wood and Ingham. . . . _
_ Plaintiff declares, That he let to the De-
fendant an Houfe, and that he covenanted to
repair it. Defendant pleads it was fufficient-
ly repaired before the Aétion brought. Plain-
tiff demurs, becaufe he doth not plead that
he himfelf did it. Keling and Rainsford incli-
ned againft the Demurrer, for be it repaired
tho’ by any Body, the Plaintiff hath no Da-
mages nor Caufe of A&ion. Twifden doubt-
ed ; afterwards they waved the Demurrer;
1 Ventr. 38. 2 Keb. §35. . |
Defendant pleads, That after the Decay
he made fuch a Concord, that the Plaintiff
fhould take 30 s. and fuch Goods in Satis-
fa&ion of that Deftru&tion, &% and fhews
it to be executed : On Demutrer it wis held
the Plea was good. Tho' when an A&ion
is grounded upon a Deed; it cannot be dif-
charged unlefs by Deed; as 2 Bond with
Condifion canfiot be difcharged by Contraét.
But this Plea here is not pleaded in Difcharge
of the Covenant, but only for the Damages
which are demanded by Reafon of the
Breach of the Covenant, and the Covenant
remains, And in every Aé&ion where only
Amends is demanded by Way of Damages,
Accord executed is 2, good Bar in difcharge
of them,and fo adjudged ; Cr. Fac. 199. Alden
and Blague. " ’ _
In Covenant for not Reparatiotis, the
Plaintiff thews for *Breach, that the Houfe
wag
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was burnt down thro’ the Negligence of the
Defendant, & and that he did not repair
it. Defendant traverfeth, that it was not
burnt down, prour, &c. And it was adjudged
an ill Traverfe, becaufe the Defendant’s not
repairing it is the Subftantial Part, and the
other but Inducent, 24 Car. 1. Allen and
Reevess Cafe, cited Harder. 70. But in Stiles,
the Cafe is thus :

Plaintiff declares, and fhews, that one of
the Houfes was burnt down by Negligence,
Defendant pleads a {pecial Plea ; That the
Houfe which was burnt, was hot burnt by
Negligence, nor with common Fire, as the
Plaintiff hath declared; and as to the reft
pleads the general Iflue, that they were in
good Repairs at the End of the Term. This
Plea contains a Negative Pregnant, for there pegative
are Two Matters offered in Iffue : 1. That Pregnant.
the Houfe was not burnt down by common
Fire. 2. That it was not burned by the
Negligence of the Party. It ought to have
been demurred to, but there was a Verdi&,

Stiles 88. "

Leflee covenants to repair an Houfe to him Covenant to
demifed, during the Term, within Three repair after
Months after Notice given, and to leave it N"l“ce» ,‘”g
fo repaired. It is in the Ele&ion of the Lef- {2 %78 1%
for, either to give Notice, or if Leflee parred.
do not repair, during the Term, to bring
Covenant ; ahd that they were feveral Co- geveral Cove-
venants. And that if the Leflee comes with- aants.
out Leave, after the Term ended, to repair ‘
the Houfe, he is a Trelpaffer.” The firft Co-
venant was abfolute, and: the fecond Con-
ditional, and one fhall not take away the
Effeé of the other, 2 Rol. Rep. 250, ~

§ “The
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~ 'The Breach affigned in boc ; Whereas thé
Defendant being Leffee for Years, covenan-
ted at the End of the Term to leave and
yield up the Tenements well repaired to the
Bar by Diffei- Plaintiff, and that he had not left, &¢. De-
fin. fendant pleaded, That one Blunr was feifed
in ‘Fee until by the Plaintiff diffeifed, who
let to the Defendant; and afcerwards Blunt
re-entered, who infeoffed 7. -S. who is yet
feifed, &e. adjudged upon Demurrer a good
Bar, Cr. Eliz. 656. Andrews and Needbam.
Ic fufficeth Leflee covenants to repair the Houfe well
to aflignthe from Time to Time, during the Term, and
Breachas = at the End of the Term to leave the fame
Eoventis. well repaired to the Leffor ; and affigns for
" Breach, that he did not leave it well repai-
red at the End of the Term ; the Breach is
good, tho” hedoth not fhew in what Point it is
‘not repaired ¢ But if the Defendant had plea-
ded, that at the End of the Term he had de-
livered it up well repaired ; then,if the Plain-
tiff will aflign any Breach, he ought to thew
in what Particular it was not repaired, {o
as the Defendant might give particular An-
fwer to it, Cr. Fac. 170. Hancock and

Feild. .
Covenant to  The Plaintiff declares (inter aliz,) of a
repair alithe Covenant to repair all the Pales of a Garden
Pales (‘”"h demifed, (exceping the Pales on the Eaft-
:ﬁ?;ni?)'f Side) and afligned a Breach in not repairing
buc fhews the Pales comtra formam Contsentionss ; but
notthe De- fhews not that the Defect was in the Pales
fel wasin  not excepted. Defendant pleads, He had re-
thePalesnot paired the Pales according to the Covenant,
excepted:  and Iffue upon it,-and Verdi& pro Quer. It
was moved in Arreft of Judgment, that the
Breach was not fufficiently alledged, for the
Defect might be in the Pales excepted, Sed

I nen
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non allocar’, for it fhall be intended after a
Verdi&, who had given Damages to the
Plaindiff, that the Defcét was in the Pales tg
be repaired by the Covenant, Et eo potius, be-
caufe the Iffue was as to Repairs according to
the Covenant; butit was agreed, it the Deft’
had demurred, Judgment ought to have been
givenfor him, Sir Thomas Fones, B.R. 125.

The Plaingiff afligned a Breach in Noa Ditharge of
reparations ; Defendant pleads, the Plaintiff ali Repara-
had acquitted and difcharged him of aii Re- ticns pladed,
parations. Plaintiff demurred. Per Cur', this
is an Acquittance and Difcharge of the Re-
parattons for the Time paft, as well as the
Time te come, and amounts t0 as much as if
he had releafed char Covenane ; but the Co-
venant being broken, that Difcharge fhall
not take away the Action on the Obliga-
tion, which was once forfeited, 3 Leon. 69.

Covenant upon a Leafe for Years, made
by the Plaintff to the Defendant, of a
Park, ¢re. for Five Years, if the fhould o long
live; in which the Leflee covenants for her,
her Executors and Affigns, to keep the Pre-
mifles in ggod Reparation, and {o to leave
them at the Fnd of the Term ; and alfo to

cliver to the Plaintiff (upon Notice given)
Four Bucks and Four Does in Seafon, during
the Life of the °laintff, in ev 1y of the faid
Years. And -‘ter the Expiqation of the
aforefaid Term of Five Ycars, Plaintiff Conftrugiop.
brought Covenant, and affigned tlic Breach,
becaufe that in the End of the Term he had
cotumitted Waite, and becaufe that after the
Lud of the Term the Defendant refufed to
delive: the Deer. Now the Delivery of the
Deer arc during the Life of the Plaintiff, yet
they are alfo ¢very of the aforefaid Years,
M and
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and therefore it was refolved, that fhe fhall
not have them during her Life, though it be
in fine Termini, and not ad_finem Terminum,
yet it {hall be intended a Breach of Cove-
nant ; Aétion well lies, Pop. 146. Talbot ver-
fus Sir Walter Lacer.

In covenant to repair, Defendant pleads,.
That the Houfe was burnt by Cafualty; it’s
no Plea, Stiles' 162, Compton and Allen. Leflee
covenants to repair a Park, and in the End
of the Term to leave it fufficiently repaired.
Breach quod non reparavir, butin the End of
the Term fecit wvaftum, (viz.) in permittends
the Pale to Decay, it’s good, tho’ the End of
the Term is an Inftant.of Time in which
a Thing cannot be faid properly to be done,
yet it may be permitted, 2 Rol. Rep. 38.

Covenant, for.that he let to R. M. queddam
wrolendinum aquaticum in Paroch’ de S.& ommia do-
mus edificia aquas, agquarum curfms Ripas [ Angl
Dams]dicto molendino adjacer’ (pettan’'er pertinen’
for Twenty one Years, and he covenanted to
repair the Houfes of the faid Mill,the Flood-
gates, ¢rc. The Breach was affigned for not
repairing of the Mill and Mill-banks, and
for not leaving the Mill-ftones; and Excep-
tion was taken, becaufe he thews not in what

“Vill the Millbanks were, fed non Allocatur, for

they fhall be intended to be in the fame Vill
where the Millis. 2. Becaufe it was notthewn
whether it were 2 Corn-Mill or a Fulling-
Milly fed noz allocar’, for all is one, the Breach
being afligned for not repairing. It was alfo
moved, that there were Three Breaches af-
figned,and theDefendanchaving demurred up-
onthe whole Declaration, the Plaintiff ought
to have Judgment for them, wherein the
Breach was well afligned, and of that Opi-

. nion
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nion was all the Court, for they are as feveral
Ad&tions, Crok. Fac. §57. Breffey’s Cafe.

Covenant for not building of an Houfe ; Covenant to
Defendant covenanted, that he would eret build, unlefs
Three Houfes upon fuch Land demifed to feftrained by
him, unlefs he were reftrained by the King’s . "™
Proclamation. Defendant pleaded, fuch a -

. Day and Year the King made a Proclama- Pleading Pro-
tion to reftrain Building. Plaintiff demurs, clamation.
becaufe a Proclamation was pleaded, and no
Place exprefled where the Proclamation was
made, and {o no Venue, if Iffue fhould be
joined ; alfo, becaufe it is not pleaded to
have been (ub magno Sigillo Anglie, for a Pro-
clamation binds not, unlefs it be under the
great Se4l ; and if it be denied, there can be
no Iflue thereupon, (but only #ull tiel] Re-
cord) which cannot be, unlefs he pleadsitco be
Jubmagno Sigillo, Cr.Car.180. Keilyand Manning.

. Covenant and declares upon a Leafe made

by the Queen to George Baker, and brought

the Reverfion to himfelf by divers mean Con-

veyances, and brought the Term to the De-

fendant by a ‘que Effate he had by divers aue £ffsre.
mean Conveyances in general, concurrentibus

iis que in fure requirantur, and afligns divers

Breaches in not repairing the Premifles. De-

tendant pleads, non infregit Conventiones. Plain- Nun infregit
tiff demurs, and Judgment for him. The Comvensiones
pleading an Eftate in a Term in either Per- Pleaded,when
fon, under whom he does not claim, but is a ;_ ;gf;’;‘_“
Stranger, is good, for he is not privy to the reug,.
Eftate and Conveyances to a Stranger; but -

to plead an Eftate in himfelf ina Term, orin

any other under whom he claims,is not good.

The Plea is too general. 1. Several Brea-
ches being alledged. 2. Two Negatives can-
not make a good Iflue, and the Breaches in

M2 non
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non reparandy; ideo non infregit, cannot be goods
3 Lew. 19« Pirr and Ruffell.

Declaration in Covenant broken by Af-
fignee again{t an Executor, for not re-
pairing an Houfe and Utenfils contai-
ned in a Schedule ; Affignee mukes a
Leale to the Teftator, Schedule recited ;
Affignor dies feifed ; the Tenements de-
fcend to his Daughter, who married the
Plaintiff.

Et dict’ R. J. pro [eipfo, Executoribus, Admi-
wiftrator’ & Affignat [uisy & eorum quolibet, per
Indenturam pradictam convenit & conceffit ad &

cum dicto T. H. Hered', Execuror’, Adminiftra-

tor, & Affignat’ [uss, quod ipfe di&t’ R. J. Execu-
tor'y, Adminifiratoer’y @ Affignat’ [ui, aliquss aut
unus eoram de tempore in tempus, durante continna-
tione dicke Dimiffionis ad ejus ¢ eorum five ali-

.cujus eorum propria Cufagia & Onera bene &

[ufficien’ repararent, manusenerent & cuftodivent,
dictum Domum, & dictam Wharfam, & omnis
Fernacem Cifternas & Vafa, [ Anglicesvocat’ Coo-
Yers, | runc exiften’ in & fuper dicta Pramiffa, &
ommia alia, Cifternas & Vafa, [ Anglice, vocat’
Coolers,] que poftea erett eflent infradiét’-Pre-
mifls [en aliquam partem inde & res per Indentur’
preed dimif]” & mentionas in Schedula indentat
ditte Indenture annex’ & ommia palos fenfuias &
Snclaufur’ dict dimif]” pramiflis pertin’ in bow’ &
fafficien’ reparationibus & eadem pramis fic bene
& [ufficien’ repavarar’ manntent’ & cuffodit in fine
dilti Termini per di& [ndenturam concelf” forss-
faltur’ five al Determinatione dite Dimiffionss
reliqueremt & [(urfum vedderent ditto T.H. Hered'
five Affignat’ fuss. Et prad’ W. D. in fadto dicit
quod pred R. §. virtute Dimi[]’ prad intra-

wity &¢, Lt
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 Etidem W.D. ulterius in facto dicit quod poft Breach af-
confeltion’ Indentur pm’d’ & ante expiraticnem figned.
pred Termini & durante cowtinuatione dilt Di-
miff” (viz.) primo Die Martii Anno Domi’ 1657.
Magna pars Domas pred’ difcooperta fuit pro dygf°
Tegnlationss, [Anglice, Tiling,] per quod Tig-
ni [ Anglice, the Rafters,] & trabes & mare-
miuwm Domits prad purrid ruingfa & in magno
decafu devenerumt & maremium & [ubftruc~
tiones, [ Anglice, Underpinnings,]| Domus pred
[ra® fuer' & in magmo decafu pro defeitu Repa-
rationss & Emendationis & Afferes, [ Anglice,
Boards,] omninm camerarum Downs pred di-
rupt’ & putrid fuer’ & in magno decafu devenes
runt pro defeétu Vitreationss, [ Anglice, Glazing,]
& Emendationis & Wharfa preditia parcell Di-
mil]” pramilf” pro defelin Afferam & Lignariorum
[ Anglice, Planks and Piles,] ruinefa é in mag-
no decafu fuit; & reparatione & emenduations
magnopere indigebat.  Et pali & fepes, (viz.)
quadraginta perticat’ palorum & oftoginta parti-
cat’ [epium pred dimil]’ premi’ (petan’ &
pertinen’ fral & proftrar’ & in magno decafn
faer’ pro defectu Reparationis & Emendaticnis, &
adtunc [cil’ Die & Anno alf [wpradiétis Jfor-
nax pred ac pred Vafo [ Anglice, Coolers, | in
Schednla pred Indentur’ pred Annes’ mentionat
adsunc & tempore confectione ndentwr’ prad Do-
mui pred anmexat’ & parcell liberi Temementi
efufdem Domtis exiffen’ fra® & in magno decalw
fuer’ pro defeltu Reparationis & Emendationis.
Et Ciffernee ¢ Canales, [ Anglice, Gutters,] in
eadem Schedula filiter mentionat’ adtunc & tem-
pore confeltionis Indenture praedicie Domwi pred
annexat’ & parcell’ Jibri Tenementi ejufdemDomis
exiften’ fralf fuer’ & in magno decafu pro de-
fectu Reparationis & Emendationis preditlogque
13;. J. ommia & [ingula Pramiffa g:";‘wd'l‘ﬁ’c jrve-
: M 3 parat
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pavaf’ & in decafu in fine termini prad effe per-
miftt contra formam & effeltum Conventionis
red. Et fic idem W. diciv quod nec prad
. J. in vita fua nec prafar T.H. poft ipfins
R. J. mortem licet fepius requifit, &c. conven-
tionem pred de eo quod pred R. pro. feipfo, and
fo recite the Covenant ut fupra, to Affignat’
fuis prafat W. D. & A. Uxor ejus in Vita ejuf=
dem Annze five eidem W. D. poft ejufdern Amme
mortem [eu eorum alteri tenwerunt [eu eorum alteri
tenuit [ed infregeret & illi eades W. D. tenere
prad R.]. in vita fua & pred T.H. poft ipfius
R. J. mortem ommbno contradixerunt & pred
T. H. adbuc contradicit ad damn’ ipfius W. D,
&C. & ina’e, &c, "’
Bar, qud dift  Et modo ad bunc Diem [fcil Diem Mercurii prox’
cooperturam ~ poft Oltab. Sanfti Hillarii iffo ecodem Termino ufq;
meffuagii qud qyuem Diem prad L. H. babuit licentiam ad billam
5’:';:" ;:‘;” pred’ interloquend’ & tunc ad refpond’, &C. coram
nmpw{’ ¢  Dord Rege apud Weftm' wener’.tam pred. W. D,
. traverfsJo  per Attornat’ (unum pred quam pred T. H. per
Breagh. T. B. Attorw’ fuum, Et idem T, H. Deff’ wim
& injur’ quandp & dicit. " '
Quod aftio non quia quoad fraftion’ conven-
tionis pred in pred difcoopertyra domi prad’ pro
defectu tegulationis inde in narratione pred’ [upe-
rius in ea parte mentionat’ idem L. H. dicit quod
Domus pred de tempore in tempus & ad ommia
tempora durante Termino prad nec non ad finem
efuldern Termini per prad’ Indentur’ [uperius con-
cefl” bene & [ufficienter reparat’ manutent’ & cu-
fodit’ fuit fecundum formam & effetum Con-
Traverfe.  Ventionis prad R. J. in ea parte praditt’ ablque
boc quod magna pars Domius prediét difcooperts
fuit pro defeétu tegwlationis inde modo & forma
prowr pred W. D, fuperius verfus eundem 'I. H.
Plea, ol anser ¢ narravit & koc parratus ef werificare, 8,
pars de Bresch, Et quoad frgd’ [fractionem Conventionis pr’mz' :}’"
prad
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prad muris & [ubfructionibus pred Domus pro de-

fetu Reparationis & Emendationis inde in navra-
tion' pred fuperins in ed parte mentionat’ idem
T. H. dicit quod muri & [ubfiruétion’ Domus
prad de tempore in. tempus & ad omnia tempora
durante Termino prad nec non ad finem eju/dem
Termini per Indentur’ pred [uperias concel|” bene
& [ufficien’ reparar’ manutent’ & cuffodis’ fuer fe-
cundum formam & effectum Conventionis prefat’
R.]. inea parte gred abfq; boc quod pred muri
& [ubffruttionis Domi prad vel aliqua eorundem
Juer’ fralt & in magno decafu pro defectn Repara-
tionis & Emendationis inde modo & forma prout
pred *“W. D. fuperins verfus eundem T. H. inde
narravit @ hoc paratus eff verificare, &c. (and
fo of Seven more Pleas to the Particulars,)
unde petit judicium percludi; non deber quia ‘quoad
pred placitum pred 'T. H. modo & forma'pred
[uperins in ed parte placitat quoad pred difcoopertur’
Domus pred pro defeltu tegulationis inde in nar-
ratione pred  [uperius in ed parte mentionas’, Idem
W.D. u prius dicit quod magna pars Domus dife
cooperta fuit pro defeltu tegulationss inde modo &
forma prout ipfe idem W. D. [uperius inde narra-
wit.  Et boc petit quod inquiratus per patriam
pred T. H. inde fliter, &c. And {o the
Plaintiff replies feveral to all the Pleas, and
takes Iffue upon the Traverfe.

My Codenans

167

Replic”,

Exitus,



168

Brezch Local

New infreg's

convenrisnem,

The Law of Cobenants.

Covendnt for Reparation 5 where to be tried,

Declares of a Leafe made in Hampfhire, of

2 Meffuage in Barkhire, and afligns a Bréach
for not repairing an Houfe. Défendaiit
pleads, Non infregit conventionem, and Iflie
was tried in Hampfhire, where it is fuppofed
the Covenant is made. Verdict pro Quer’.
Moved in Arreft, that it owght have been
tried in Barkfhire, where the Houfe is,and the
Renairs to be made, and {o per Cu7, it ought
to be. The Breach is in not repairing, and
the Iffue is non infregit convemtionem . This
thall Be intended only in anfwer to the
Breach, (wviz.) That he had not broken the
Covenant for want of Repairs, and fo this 1§
the only Matter triable, and only where the
Houfe lies, 1 Lew. 114. Gilberr ahd Martin,
1 Keb. 75, 6o1. mefme Cafe, the Plaintiff
has made his Breach Local in not repairing,
anid the Iflue non infregit conventionem, refers
fhecially to that. This is a Special Iflue, as
well as 1f the Defendant had pieaded that the
Houfe was in good Repair, Ray. 85. mefme
Cafe, 1 Sid. 157. X - v
Afignment and paying the Rent by the Af-
fignee to the Plaindff ; the Reverfionéris no
lea, for the Aflignee and his Executors are
chargeable with the Breach of this Covenant;
fo that neither by the Aflignment over of his
Eftate,nor by any A& he can doj can he'dif=
charge himfelf or ‘his Executor having Af:
fets, fo long as the Leflor continues the Re-
verfion in him ; and tho’ he affigns it over;
his Aflignee fhall have it, for the Executors.
are not chargeable by Privity of Contract,
but by the Covenant it felf ; and by the ex-
3 prefs

K
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peefs Words of the Srar. 32 H. 8. it belng a
Yenant in Faif, which funs with the Laad.
Aliter, of a Covenant in Law, or of a Rent
which is created by Reafon of the Contrad,
and it is by Redfon of the Profits of the
Land, wherein nofie is longer chargesble
with them, than the Privity of the Eftate
continues with them, Cr. Fac. §21. Brers and
Cumberland, Cro. Car. §8.and therefore in Co-
venant to repair within a2 Month after War-
ning. Defendant pleads, long Time before
thar Warhing he afligned over to 7. 8. who
had always after paid his Rent; and the
Plaintiff accepted it, and avers Performance
of all the Covenants till the Aflignment. I’s
an ill Plea, for he may charge the Leflee ot
Affignte at his Ele@tion, Cr. Fac. 309. Ber-
wird and Godfcall.

* Leafe fo Baron and Feme, and they cove-
nanted to do no Wafte, or to repait Houfes.
Batot dies, Feme furviveth and holds in ; if
the Wife commit Wafte, or not repair the
Houfes, no A&don lies againft the Wife, for
to fitch a Leafe the Wife is tied to pay the
Rent, ot to perform a Condition made by
the Part of the Leffor, but not to obferve of
petform Covenants of the Leflee, 1 Brownl, 1.
Covenant to repair ati Houfe ; if Leflee
tomes after the Term without Licence to re-

pair ie, he is a Trefpaflor, 2 Rol. Rep. 250.
‘Leflee for Years covenants at the End of
the Term to leave and yeild tp the Tene-
ments well repaired to the Plainaff; and the
Breach was, that he had not left it fo. ' De:
fendant pleads, that one Blant was feifed in
Fee until By the Plaintiff diffeifed, who let
to the Defendant ; and after Blunt re-enter’d,
fvhc enfeoff’d ¥.'8. who is yet feifed, and
R PP . s on
Lt
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on Demurrer held a good Bar, Cr. EL 656,

« Andrews and Needbam. This Cafe befora ?
id

The Breach was, That the Defendant
not repair. He pleads generally, Quod repa-

. ravit, this was held a good Iffue after a Ver-

di&k, 2 Mod. 176. Harman’s Cafe.

CHAP. XIX

Covenant that he bad good Power and lawful Au-
thority.

COUNT is, That Bradfhaw, by his Inden-
ture dated, & demifed to Fobn Sal-
mond divers Lands andTenements in S. for the
Term of Six Years, if R. R. Son of N. R.
fhould fo long live, and covenants by the
fame Indenture with Salmond, that the faid
Bradfhasw then had full Power and lawful Au-
thority to demife the Premiffes according to
the Form and Effe& of the fame Indenture.
Salmond for Breach of the faid Covenant in
Fa&, faith, that Bradfharw at the Time of the
making the faid Indenture had not full Pow-
er and lawful Authority to demife the Pre-
mifles according to the Form and Effe& of
the faid Indenture, Et fic pred’ Robertus cons
ventionem [wam pred cum eodem fohan in
hic parte non tenuit [ed illam pewitus infregits
Bradfbaw pleads Concord, &c. Salmond denies
the Concord, and it was found for him,
Bradfhasy brought a’ Writ of Error in the Ex-
chequer-Chamber, and afligns Two Errors for
the Infufficiency of the Court. 1., That the
Plaintiff had not averred that the faid R. R,
was living at the Time of the Commence-

ment
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ment of the Leafe, nor at the Time of the
Action brought, Sed non allocatur, for the
Covenant refers to the Time of the Leafe
made, and then, be R. R.'alive or dead the
Acion lies; for if he be dead before the
Leafe, then'the Leafe is abfolute ; and if he
dies after the Leafe, and before the A&ion
brought, yet the Aé&ion lies, and Confide-
ration thereof fhall be had in Damages.
2. That Selmond in his Count had not thewed
what Perfon had Eftate, Right, Title, or
Intereft in the Lands demifed at the Time of
the making the Indenture, by which it may
appear to the Court, that Bradfhaw had not

171

full Power, &c. But per Cur’, the Aflign- Breach.

ment of the Breach is good, for he had per-
fued the Words of the Covenant Negative,
and it lies more properly in the Notice of the

Leflfor what Eftate he had in the Land, than
the Leflee who is a Stranger to it; and there-

fore the Defendant ought to fhew what Eftate
he had inthe Land at the Time of the Demife
made, by which it may appear to the Court
that he had full Power and lawful Autho-
rity, &c. 9 Rep. 60. b. Robert Bradfhaw’s Cafe,
Cr. Fac.,304. mefme Cale, 1 Cro. 176. other-
wife in Debt upon an Obligation with Con-
dition to perform Covenants, Cro. Car. ibid.

CHAP
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CHAP XX

Covenants for quiet Enjoyment.  Pleadings. E-
vition or Difturbance how to be pleaded ; or
swhat amounts to & Breach of the Covenant, in

refpect of the Word Conftruction.
Ewiction or Diftarbante, bow to be pleaded.

THERE is a Diverfity between a Cove-
4 nantinLaw and an exprefs Covenant,
The Defendant leafed to the Plaintiff an
Houfe by the Words, [ Demife and Grant,)
which Words import a Covenant in Law ;
and the Leflor covenanted, that the ILeflee
fhall enjoy the Houfe during the Term, wich-
out Evicion by the Leffor, or any claiming
under him,(which exprefsCovenant was nar-
rower than the other) and gave Bond to per-

forin Covenants. The Plaintiff grants this

Terin over to a Stranger. The Plaintiff af-
figned for Breach, that one S. entered upon
the Affignee, and in Eje@ment recovered a-
gainft the Aflignee. Debt was brought, Per
Cu’, by this Covenant in Law the Aflig-
nee thall have a Writ of Covenant, and f%f
this Breach of the Covenant in Law the Ob-
ligation was forfeited. But becaufe the Plain-
tiff did not fhew thac §. had an Eigne Title,
(for otherwife the Covenant in Law was not
bfokenji% therefore Judgment againft the
Plaintift, 4 Rep. 8o. b. Nokes's Cale, Cr. EL
674. mefme Cale. And, _
Regularly no Covenant lies upon the

. Word, [Demif,] unlefs in Cafe of Evi&ion

of Leffee, and actual Oufter or Expulfion by
the Leflor or 2 Stranger.  ~~~ © D.was
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D. was bound to H. upon Condition that
H. and his Heirs might enjoy certain Copy-
hold Lands furrendered to him ; the Defen-
dant pleads the Surrender, and that the
Plainuiff eatered,and might have enjoyed the
Lands. Plaintiff replies, that after his En-
try one E. entered upon him and oufted him.

Per Cur’, the Replication is ill, becaufe he Shew E.
did not fhew he was evited out of the Land vi&ion by
by lawful Title, for elfe he had his Remedy lawful Title,
againft the wrong Doer, Vaughan 121, 122, " why.
Hammond's Cafe.

The Condition was, that he fhould enjoy He mugt
fuch Lands without Evi&ion: The Breach fhew not on-
was affigned in the Recovery by Verdic in 1y thathe had
Eje@ment, upon a Leafe made by one Effex, &2 buT:.l.’
and fhews not what Title Effex had to make Tite: ang
the Leafe, but avers that Effex had good Ti- why.’
tle, and it might be he had Title derived. from
the Plaintiff after thg Obligation made, and
therefore he ought to thew that he had good
and eigne Title before the Leafe made ; and
in the Exchequer-Chamber the Replication
was held ill, Cr. Fac. 315. Kirby and Hanfaker,

2 Sand. Hele and Wotton, 177, 178. 1 Lev. 301.
2 Lev. 37. Moo. 861. Hob, 34. Tho’ this was
after a Verdi&t. '

Covenant and declares, that the Defen-
dant let to him fuch Land,and covenanted to
fave him harmgﬁfagginﬁ all Suit:?f Efviﬁmfz{,
ov FExpulfions. Defendant pleads, 7. S. ouft-
od hin bfy an bab’ fac poffeffon’. Plaindiff de- Extemn?
murs: The Plea is1ll, for Two Caufes; 1. Be- pleaded.
caufe he pleads Expulfion by an Execution,

‘without fhewing any Judgment: He cughe
‘to have {aid, that 7. S. brought Ejeé&ment,
upon which taliter proceflum fuit quod confide-
pagmr fuity ¢hat he fhall recover; and upﬁ{L

this
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this {fued an bab’ fac’ poffeffio’. 2. He oughe

to have thewed that 7. S-had legal Title be-

fore the Leafe, upon which he brought the

Covenant ex- A&ion ; for the Covenant doth not extend
tends to but to Expulfionsupon eigne Droit,and perhaps
Expulfionup- i this Cafe 7. S. might recover by Vertue
o ene Ti~ 4f a Leafe made to him by the Plaintiff him-
) {elf, 1 Lew. 83. Nicholas and Pullin, 2 Keb. 379.

One covenants with 7. S. that he fhall en-
joy the Land ; and farther, that 4. a Farmer
of the Tythes, fhall pay 8 1. per Annum, and
is . bound to Performance. In Debt on the

Plead he had Bond, it is good to plead Performance of the
_performed  Covenants, ex parte fua per implend’, for this
:';esg;’:";::ts implies the Farmer had paid the 8 /. and ex-
Perrimplmd’, prefs Mention of that need not to be, Dyer
- 23 El 372, 373- :

Plaincift declares, that Sir Fobn Swinnerton
Quistlyto  let ‘to him, &v¢. and covenants, that the
enjoy with-  Plaineiff fhould quietly enjoy it during the
gﬁ;D“}“gf Term, without the Let or Difturbance of
ce of him, . . - .
é-. orany ~ him, his Heirs or Affigns, or of any other
other Perfon  Perfon by or through his Means, Title or Pro-
by orthrough curement ; and fhews for Breach, that the
his Means, Zi- 1 5rd Peters by Fine granted the Land to
sleorPre- Sic Fobw Swimmerron and his Wife (the De-
" fendant), and to the Heirs of Sir Fobs, and
that this Fine was fo levied by the means of Sir
Fobn, and that after he made the Leafe to the
Plaintiff,Sir Fobn died ; his Wife enters, who
was Excutrix. Per Cur’,'the Aé&ion lies’; tho’
{he claims by Title derived from another, yet
fhe claims by hs Means, Cr. Fac. 657. 2 Rol,

Rep. 286. Butler verfus Lady Swinnerton.

For tho’ in Point of Eftate the Wife was in
by the Lord Peters, yet this was by Means of
the Purchafe and Procurement of her Hus-
‘band, for this was procured to make her

4 a Join-
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a Jointure. And if he make a Leafe, and
Leflee grants it over, and after he makes a
fecond Leafe wich fuch Words ; if this Lef-
fee be ejected by the Affignee of the firft
Leflee, it is a Breach ‘of the Covenant, be-
caufe this is by Means of the Covenantor,
altho’ not ks A& : And this Covenant pro- Where the
vides as well againft lawful Entries by Ais Words ex-
Means and Procurement, as againflt tortious ; ;e’“} algémft
and this Word [Zitle,] does not refer to Di- o ") o0
fturbance, but to Eftate. Tenant in Tail tious En.
makes a Leafe, and covenants that the Lef- tries.
fee fhall enjoy againtt him and all claiming [7# ] to
under him ; if he dies, and his Iflue oufts the whatitrefers.
Leflee, the Covenant is broken ¢ For tho’ he
is in pro formam Domi, yet it is by Defcent
from the Facher, and fo by bis Means, tho’
not bis Title. But if the Iflue make fuch a
Leafe and Covenant, and the Iflue of the
Iflue enter, it is not broken, becaufe he is
not in by his Means, but by difcent, which is
by A& in Law & per formam Doni, Palmer
339, 340. The Lady Swinnerton’s Cafe.
Aflignee brings Covenant againft the Af-
fignor for being difturbed in Non-enjoyment '
quietly. Defendant pleads 40 /. accepted of 402 accept.
him in Difcharge of the Wrong : After, Af~ ed in Satis-
fignee brings Covenant againft the Executor faltion plea-
of the Leflor, who pleads this Acceptance : “*%
It’s no Plea, Had he pleaded the Acceptance
of the 40 . in Satisfa&ion of the Covenant,
it might have been good, Stiles 300. Whirway
and Pinfent.
Leflor, Tenant for Life, lets for Twenty
one Years, and covenants that he had not
done any Aé to prejudice the faid Leafe, but
that he thould enjoy it againft all Perfons.
Tenant for Life dies, the Leflor in Reverfion
‘ . enters :
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enters : Leflee fues the Executors. The
Adtion lies nog, for the laft Words refer to
Pro» any Thing the firft Words, [ for any Thing done by bim,]
dome by them]  Qy, Elix,. 615. Garvis atgl Pead,
how extends- I Tenant ford.ife makes a Leafe for Twen-
ty Years, and covenants that the Defendant
Diverfity be- fhall enjoy it during the Term, that fhall be
tween [du-  ¢onftrued during his Life, for the Term end-
8 i%na ©th by his Death.  diirer, if the Coyenant
[during the 1ad been during the Term of Twenty Years,
Termof X Brownl. 22. Brag and Wifersan,
fo many _ Covenant was, that the Leflee and his Af~
Years.] fignees thould enjoy it, without theLet or In-
terruption of F. E. and all others claiming
under the faid F. E. The Breach affigned
was, becaule he was oufted by 7. S. who
claims under the Title of F. E. and does not
“fhew how he claims ynder his Intereft, nor
by what Conveyance: It’sill, tho’ he be a
Stranger, Cr. El. 823. White and Ewer.
What Suits amount to a Breach of Cove-
nant for quiet Enjoyment ; Vid. Breach as 10
Suits. '
Viughan 118, in Bickerfaff and Hays’s Cafe,
is very plain what the Law is.
All Covenants between the Leffor and the
Leffee are Covenants in Law, or Exprefs. By
Covenant in Law, the Leflee 1s to enjoy hi
Leafe agaigft the lawful Entry, Eviction or
Interruption of any Man, but not againft
tortious Entries, Evictions or Interruptions ;
and the Reafcn of the Law is ¢lear and fo-
lid, becaufe againft tortious A&s the Leflee
hath properR emedy againft the wrongDoers ;
by the fame Reafon, if the Leflee be by ex-
prefs Covenant to enjoy the Term, (or to en-
joy it againft all Men, which is the fame)
he {hall not have A&ion of Covenant ‘agairfiﬁ
the
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the Leflor, unlefs he be legally oufted or e-
victed ; for if he is oufted tortioufly by any
Stranger, he hath legal Remedy: ; but if the
Leflor exprefly covenants that the Leflee fhall
enjoy his Term without the Entry: or Imgers
ruption of any, whether fuch Entry .and
Interruption be lawful or tortious, there tha
Leffor fhall be charged by A&ion of Cove-
nant for the tortious Entry of a Stranger,
becaufe no other Meaning can be given o
the Covenant. -

Eliss Tifdale brought Covenant . againft
Sir William Lffex, and daclared, that Sir wii-
liam convenit permifit & agreeavit od & cumz
pred’ Elic, quod ipfe idem Elias, haret cccupa-
ret & ganderet, certain Lands for Seven Years,
into which he entered, and one E/ing had
ejeéted him, and kept-him out ever fince. Re-
folved, becaufe no Title is laid in Eiffug, he
fhall be taken to enter tortioufly, and the
Lefice hath his Remedy againft him: Thete-
fore Judgment was for the Defendant Effex.

So that neither upon-Covenant, Aflumpfit,
or Aéction of Debt on Bond for quiet Enjoy-
ment, unlefs the Breach be affigned for a
lawful Entry and Eviction, an A&ion of Co-
venant cannot be maintained. .

If Leffor covenanes againft himfelf, his
Executors, Adminiftrators and Affigns, the
Leflor is not to be charged with the tortious
Ads of his Affignee.

If a Man covenants for Enjoyn:ent againtt
a particular Perfon or Perfons, he covenants
as well againft their tortious Entries as legal,
Hob. p. 34, 35. Vaughan 118, Cr. El. 2125213,
1 Rol. Rep. 397, Moo. 867.

N The
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The Covenantavas, That the Covenantee
fhould peaceably enjoy an Acre of Copy-

- hold Land, according to the Cuftom of the

Covenant to
fave harmlefs
from lawful

Evi&ion.

Dedito maods
. tMeuss’.

Mannor. The Defendant pleads, by Cuftom
of the Mannor the Covenantee ought to pay
to the Lord a Rent, and for Non-payment
the Lord to re-enter ; and that the Covenan-
tee did not pay it, and the Lord entered and
demanded Judgment fi Atio: A good Plea.
Bendl. p. 32.
A (E,ovenant was to fave harmlefs from
lawful Eviéion ; Defendant pleads Perfor-
mance. Plaindiff replies, that 7. S. took
out a Writ of Hab. fac’ poffeffion’ in B. R. Debito
modo exenn’y, and by Vertue thereof expelled
him. Per Cur’y Debito modo is not fufficient,
without fhewing Particulars ; he ought at
leaft to recite the Term of the Judgment,
But not the Title of him that evicted, 1 Keb.
379. Nicholas and Pullen, and 1 Lev. 83.

. - A Condition peaceably to enjoy from the

Where En.

1 Febr. ufque Michaelmas-Day, Tythes, pay-
ing half yearly during the Term, and on
Default of Payment, the Defendant (Lef-
for) to be free from all Obligation to the
Plaintiff. He replies, and affigns a Breach
in Non-payment of Rent at Michaelmas,
which 1s after the Term ended : And Defen-
dant demurs. Now the Subftance of the
Suit is, quiet Enjoyment,and therefore ought
not to be taken by Proteftation. Sed per Cur’,
Enjoyment need not be anfwered where it’s

joyment need defeafanced by Payment of Rent, yet Judg-

not be anfwge-
red.

ment pro Defendant, 3 Keh §50, 594. Biggin
and Bridg.

A Con-
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. A Condition to perform Covenants in a

Leafe ; one was, that he fhould enjoy fuch

Lands let to him quietly , without Inter-

ruption. And the Plaintiff in his Replica-

tion fHeweth in fsfo, that the Defendant

20 March, 30 El. had difturbed him, and in

that afligned the Breach. The Defendant by

Rejoinder fheweth, that in the Indenture

there was d Provilo, thdt if he paid 10 A

the 31 March, 30 El that the Indenture and

dll therein contained fliould be void, and al-

ledged he pdid 10 /. at the Daly (but this was

after the Difturbance fuppofed). Plaintiff

demurs : Judgment pro Quer. For by the By Covenint

Covenant broken bzfore the Condition per- broken be.

formed, the Obligation was forfeited ; and S‘i’g?o‘hec 0

it is miot material that the Covenant became med. Oligas

void before the Adion.brought ; but by tion is foi-

Wray, if the Provifo had been, that upon the feited.

Payment of the 10/ that then das well the

Obligation as the Indenture thould be void :-

Aliter, for then the Bond was void before the

Adion brought, Cr. El. 24.4. Hilt and Pilkisg-

ton. . A

Tenant ih Tail,Reverfion to the Quéen in

Fee , lets it for 21 Years by Indenture ,

and covenants thac the Leffee fhall

enjoy it agdinft all Perfons, withont the

Interruption of any befides the Queen, her

Heirs and Succeffors ; the %ueen grants her

Reverfion to . Tenant in Tail dies without

Iffue. #. enter : Leflee brought Covenant.

It lies, for the Queen’s Patentee is not excep-

ted, Cr. El y17. Woodraft dnd Greemwood.
There was a Covenant in an Aflignment

of a Leafe, that the Aflignee fhould quietly

enjoy, &c. free and clear of and from all Ar=

#eats of Rent ;. An A&ion was brought upon

N 2 this
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Covenant to
fave harmlefs
from Evis
&ion; ina
Leafe daved
long before
the-Delivery,
fhall extend
fo Evi&ion
before the
Dulivery.

The Law of Cobenants.

this Covenant, and the Breach affigned was,
that the Rent was Arrear and not paid. The
Defendant pleaded, he left fo much Money in
the Hands of the Plaintiff, ed intentione, to pay
it to the Leflor in-difcharge of what Rent
was then in Arrear: And uponDemurrer the
Plea was held good, notwithftanding the Ob-
tection that the Intention was put in Iffue ;
for if it had beenad folvesd’, it had been good,
and in chis Cale the Plaintiff might have re-
plied, non reliquit, &c. in Manibus (uis ad [ol-
wend'y 4 Mod. 249. Griffith and Harrifon.

Covenant was brought upon Indenture of
Leafe for Nine Years, dated 1 Fun. 16 Car 2.
which was to fave the Plaintiff harmlefs of
all Evictions during the Term,and the Breach
affigned was Eviction, 26 Fune, 16 Car. 2,
Defendant pleads, that the faid Deed was
primo deliberat’, v Fuly, 17 Car. 2. which was
after the Breach afligned ; and pleads fur-
ther,* that the Plaintiff was not ejeéted after
the Delivery of the Deed : Upon which the
Plaindiff demurs. Ef per Cur’, thefe Words,
[during the Term,] fhall be continued du-
ring the Term in Computation, and not on-
ly trom the Time of the Delivery of the
Deed,when it commenceth in Point of Inte-
reft ; and fo Judgmene was given for the
Plaintift, Sid. 374. Lewisand Hillard, Cr. Fac.
263. Offley verfus Sir Bapt. Hicks.

If the Leflor covenants with his Leflee, that
he hath not done any A& to prejudice the
Leafe,but that theLeii:ee fhall enjoy it againft
all Perfons : Thefe Words, [againft all Per-
fons,] fhall refer to the Firft, and be limitted
and reftrained to any Aés done by him,and
no Breach fhall be allowed but on fuclAan
: . &,
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A&, Farvis and Pead, Mic. 40 & 41 Eliz. P
B.R. § Rep. 17. &c, 22 H. 6. §2.Dier 2§7. -

Debt on Bond'to perform Covenants ; one Not to be in
of which was, That the Plaintiff fhould not terruped in
be interrupted in-his Pofleffion of certain h‘sdf;)‘)mm"."'
Lands by any Perfon that had lawful Tide, 3027 7™
and particularly, that he fhould not be inter= 5
rupted by one Thomas Antony, by vertue of
any fuch Title. Defendant pleads Perfor-
mance. Plaintiff replies, 1 Nov. 20 Car. the
Defendant made the Leafe to the Plainciff,
and 3 Now. he entered ; and that 17.4xg, 20Car,
before the Defendant made a Leafe to Anze-
ny for Years yet to come, who 20 Ang.20 Car,
entered. The Defendant pleads, the Leafe to
Antony was on Condition of re-entry for Non-
payment of Rent, and that before the Leafe
made to the Plaintiff the Rent was behind,
and Legitimé demandat’ [ecundum formam In- Re.entry for
dentura ; and he re-entered and made the Rent Legitia
Leafe to the Plaintiff upon general Demur- 70 oo de-
rer. Per Cu’, the Demand was not fuffici- 4%
ently alledged, for he ought to fet forth
when and where it was made, that the Court
might know if it were Legal. But for a Flaw
in the Plaintiff’s Replication, becaufe he al-
ledged his Entry after the Leafe made to 4»-
yomy, fo that it appears not he was interrupted
by him, the Opinion of the Court was a-
gainft the Plainciff, Allen p. 19. Coleman and
Painter.

Fobnfonand Vavafor, Joint-Tenants of a Mill
by Leafe for Years ; Vawafor afligns all his
Intereft in the Mill to another, without Fobn-
fon's Affent or Privity, and dies. Fobufon after
recited this Indenture by Leafe, and that all
came to him by Survivorfhip, grants the Mill,
and all his Eftate, Title and’ Intereft, to

N3 Proéior,



483 The Lam of Convehants.

( Proftor, and covenants that he fhall quietly
Sfﬁ"éﬁ,’f;’ enjoy it, notwithftanding any Act done bg:
ment, not-  him, and Bond for Performance of Cove-
withftanding pants. In Aéion of Debt on the Bond, Fobn-
g“yh.A& done 12, pleads, that the Plajntiff had enjoyed i,

y e notwithftanding any Act done by him. Proc-
tor replied, that Vawafor, Joint-Tepant with
Fobnfon, afligned his Eftate to F. D. who en-
tered and expelled him. The Defendant de-
murs : And adjudged againft the Defendant ;
for the Grant was never good, for he had no
Power to grant one Moiety, and yet he had
exprefly granted the Mill to Proffer ; and the
Conditionto Condition of the Obligarion being to per-
perform all  form all Grants, the Grant being defective
Grants. - at the firft as to a Moiety, which 1s the Sub-
ftance of the Agreement of all the Parties,
This is not qualified by the Covenant enfuing,
and it is not like to Nokes's Cale, 4 Rep. for
there the Grant was good for the whole, and
becomes ill by Eviction afterwards, and there-
fore in that Cafe the Covenant enfuing qua-
lified the general Covenant, X%l p. 175. Lits,
206. 1 Bulft. 3, 4. Proter and Fobnfon, 2 Cro,
233.
' 3}f one covenants to enter ipto Bond for the
quiet enjoying of Land, and doth not fay
what Bond, in this Cafe 1t fhall be taken to 2
Bond of fo much as the Land to be enjoyed
is worth, § Rep. 78. a. '
In Debt on Bond to fave harmlefs from
lawful Evi&ions ; Dower being recovergd
after Bar by Fine and Non-Claim, without
Exception to it, which might have been
taken; it was held no lawful Eviction, and
fo the Defendant found not guilty, for the
Plainciff muft fufficiently intitle himfelf, 47-
den and Thorn cited, 1 Keb. 379 B
g 4 viet 7 3 Conufeq
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Conufee of a Statute extends and affigns it
to one, and after grants the Land to another,
and covenants, that notwithftanding any A&
by him, or any other by his Confent, that
the Statute Extent and Execution fhall be in
force, and in Covenant brought by R. This
Aflignment was afligned for Breach, and up-
on Demurrer, adjudged pro Quer’. And now i
Writ of Error this Judgment was reverfed,
for notwithftanding the Aflignment, the Sta-
tute is in force ; but if the Plaintiff eo guod
conceffit to him, which implies a Covenant,
the A&ion had been maintainable : But the
Breach is afligned in the Covenant only,
which is not broken by the Affignment, for
the Statute is in force after the Aflignment, fo
that the Conufee may releafe, 17 E4. 3. and
the Aflignment proves the Statute to be in
force ; bur if he had covenanted, that the
Grantee fhall enjoy without Difturbance, the
Affignment had been a Breach of the Cove-
nant ; and {o is a Breach of Covenant in Law
implied in the Word [Gram,] if the A&ion [Grew.]
had been brought.upon it, Palm. 388. Per-
for's Cafe.

What amounts to Evition, Interruption, or Di-
frurbance, or mot, in re[pect of Words and Con~
Pruction.  Vid. {ub Titulo, Breach by Suits.

The Words, affign, fet over, and transfer,
Twendidit, affignavis & tranffuli,] do not a- The Words,
mount to a Covenant againft an Eigne Title, [vondidit, of-
yet againft the Covenantor himfelf it will a- fignaurs, &
mount to 2 Covenant; as a Covenant againft 7#7f'% 1
all claiming by, from, or under me; per Hales,
} Keb. 304, As for the Word, [Demifi,] Vid.

U

pra,
‘ N 2 Debt
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Deb: on Bond to perform Covenants ; the

Covenant was for quiet Egjoyment, without

That he for- Let, Trouble, or Interruption, . he
bad his Te-  Plaineiff afligned his Breach, that he forbad
pant (o P.q his Tenant to pay his Renc. Per Car’, it’s no

;Oi“: §m§ch. Breach; unlefs there were fome other A&,

: 1Brownl. 8x. Whichcort and Linefey ver{us Nine.
- The Condition was, If the Defendant
warrant and defend an Oxgang of Land to the
Plaindff, againft . 8. and all others, that

‘How fat the thgn, ¢ve. Refolved that the Word [ defend, ]

Word [¢ inall be taken as a Defence againft lawful

fond] ex-+  Titles, and not againft Trefpafles, Aore

tends. N°. 294. Crocock and White.
The Covenant was to enjoy peaceably
againft 4. Breach was afligned, that 4. had
entered and cut down Five Elmes ; upon E-

The Servant vidence it was, A. Servant of M. by Com-

by Command mandment, and in the Prefence of his Ma-

eatersand  por  had entered and cut, and good, 1 Leon.

cuts down s : P& 2

Trees. - 157. Seaman and Browning.

L ‘Debt on Obligation for Performance of
Covenants ; the Breach afligned was, The
Defendant, Leffor, covenanted that it fhould

‘, te lawful for the Plaintiff, being Leflee, qui-

Leflor himfzIf etly to enjoy the Land, and that the Leflor

,oufts the Lef- himfelf oufted him ; thisillegal Oufter was a.

fee. ' Breachofthe Covenant, Cr.El§ 44.Corn’s Cafe.

- The Condition was, That he fhall fuffer

“his Leflee for Years to enjoy, & and that

without the Trouble of him or any other

Perfon, a Stranger enters by Eigne Title,

The Condition is not broken, for this Word,

iﬁsu_{ﬁrj] how [ Suffer,] is a Paflive, and all the reft is to be

far itex-- ~ referred to it ; but if any Procurement or

fends. ©° QOccafion of Difturbance be by the Leffor,

' *his Executors or Afligns, then he forfeits the
Qpbligation, 2 Ed. 4. 2 b 1 Rol. Abr. 425.

R Debt
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Debt to perform Covenants in a Leale ;
one was for quict Enjoyment againft all clai-
ming Title. The Plaindiff affigns for Breach,
that a Stranger entered, but {aith not habens
Titulum : Hales, habens Titulum at that Time Claiming Ti-
would have done. Dier’s Cafe is, another en- tle, a Serans
tered claiming an Intereft, but that is not e- Bex e
nough, for he may claim under the Leflce ?'anid]btalésm?%‘.
himfelf. If the Covenant had been to {ave . '
him harmlefs againft all lawful and uniawful
Titles, yet it muft appear that he that ente-
red did not claim under the Leflee himfelf,

t Mod. 101. 3 Keb. 246, Norman and Foffer,
Hob. 34. Tifdale and Effex, Mocr 861.

Covenant was ; Whereas the Plaintiff was
in Pofleflion of fuch Lands, that neither
7. 8. nor 7. D. nor . G. thould difturb him
by any indireét Means, but by due Courfe
of Law. Defendant pleads, that#sec J. S. nec Covenant ae
J.D.»ecJ.E. did difturb by any indire& Mecans, gainft Di-
butby due Courfe of Law: It’snot good, but a fturbance by
Negative Pregnants If he had pleaded he was {:5 hg’:;;‘;%‘
ot difturbed by any indire@ Means, it had " )
been good. If he had faid, that he had not
been difturbed contra formam conventionss pred’,

Godb. 6o. Dighton and Clsrk, 2 Leon. 197.

One covenants, that he fhall enjoy againft covenant a-
him and Paulore, and all claiming under him, gainft Paulore,
and afligns a Breach that Cosk claims under and all clai-
Vaulore, and ejeéted him. Defendant pleads, ?"’{3 ‘gd:’*
that at the Time of the Covenant he was Jjpi < umder
feifed of an Indefeafible Title, and that by pim by A&
an A& of Parliament made after reciting thar of Parliameng
Vaulore had fettled this Eftate in Lady Afary made after
Powell, and that certain Perfons had unduly theCovenaat.
procured a Fine of her; it enadts, that the
Fine fhall be void, and tlat any Perfon
might enter as if no Fine had been levied é

- an
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and that by Vertue of this Fine, & non aliter,
the Defendanc was feifed, and {old and made
the Covenant. And that after the A& Croke
claiming by Title under the faid Lady Powell
by Vaulore's Settlement, by Vertue of the faid
A& of Parliament entered and oufted him.
Plainaff demurs, for that the Title being
good at the Time of the Covenant made,
and the Title upon which the Ouffer, it be-
ing by A& of Parliament, it’s no Breach, as
9 Rep. 106. Dame Grefham's Cafe : Bur per
Hales and Rainsford, this A& doth not make a
new Title, but removes an Obftruéion from
the old, and doubtlefs Vzulore was named in
the Covenant for this Purpofe, in cafe this
Fine unduly obtained fhould be avoided.
Tawifden comtra. Q. 2Lev. 26. Lugy and Leving-
ton, 1 Ventr. 175. and 2 Keeble 831. mefme
Cafe.

Leflee for Twenty one Years rendring
Rent, with a Condition to re-enter, &¢. Lef-
fee leafeth Parcel to the Plaintiff for a lefs
Term, ant under a lefs Rent, with this Spe-
cial Covenant, That the Plaintiff fhould en-
joy without Impeachment of him or any o-
ther occafioned by his Impediment, Inter-
ruption, Means, Procurement, or Confent.
Defendant paid not the Rent, and his Leflor
enters into the whole, and avoided the Plain-
tiff’s Term. Per Cur’, is a Breach, 1 Balf,
182. Stevenfon and Powell.

The Plaintiff by Deed indented leafed tq
the Defendant a Farm called D. except one
Clofe by Name. Leflee ( Defendant ) wag

> bound in 4 Bond to perform all the Cove:

nants and Agreements in the faid Indenture,
and pleaded he had performed all the Cove-
nants. The Plaintiff affigns for Breach, that

) - the
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the Defendant entered into the Clofe ex-
cepted. Defendant demurs. The Obliga- Difturbance
tion is not forfeired by this Difturbance, for I L‘gd cx=
the Land excepted is not named. This Ex- ;r‘;?cb’.m
ception is not fuch an Agreement as is with- Agreement,
in the Intent of the Condition, it’s an Agree-
ment that the Land excepted fhall not pafs by
the Demife, but fno Agrefement that he fhall
ocqupy ; but infome Cales, an Exception is e
anqA};;{eemenc that fhall charge che pLeﬂ"e:eJL g?:;ni: is
but this is when he agrees on his Part, that an Agres-
the Leflor fhall have 'a Thing debors, which ment-
he had' not before, as except a Way or Com-
mon, ot any other Profit Apprender, that is,
an Agreement of the Leflee that he fhall
have the Profit ; and if he be bound to per-
form all Covenants and Agreements, if he
difturbs him in this, he fhall forfeit his Bond,
Cr. EL 657. Lady Ruffel verfus Gullwell, More
§53. mefme Cafe, 1 Rol. Abr. 43. Vide Pl,
67. in Dure and Manninghans’s Cafe. '

Two make a Leafe for Years by Inden-
ture, and covenant that the Leffee fhall not
be difturbed, nor by any Incumbrance made
by them : One of the Leflors makes a Leafe
to a Stranger, who difturbs, on Bond to per-
form Covenants ; it is a Breach of the Con-
dition, for [them] fhall not be taken jointly, [Them] whete
Latch. 161. Meriton’s Cafe, Pop. 200. Nuy. 86, 20 to be ta-
mefme Cafe. ken jointly.
~ A Covenant that the Leflee fhall enjoy en-
joy againft the Leflor, and all claiming un-
der him. The Defendant exhibited a Bill, ...
whereby the Leffor appeared to be in Truft, giy na 2 *
and adjudged this was no Breach. Selfby and Breach.
Chute cited, 2 Keb. 288. 2 Brownl. 23. Mo,

8¢9, Cy¥ Cafe deny pur Ley, Raym. 371,
: To
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enio Toenjoy abfq; legali Impedimento of 1.5 The
.,Tb?q;’?lgi'ﬁ Breach'is, ythac 7%5‘ babepm fus entered : It i
Impedimenco.  a {ufficient Breach, 2 Keb. 878, Preer verfus
Habens jus.  Newton. Per Hales, babens jus implies it a
lawful Eviction, 2 Lev. 37. & 1 Ventr.184.

mefme Calfe.

Covenant ; is Whereas he had let to the
Plaintiff the Parfonage of B. that he would
fave him harmlefs concerning it againft 24.B.
and he alledgeth M. B. entered upon him
and put him out, and faith not the Entry of

Whenthe M. B. was lawful. Per Cu’, when the Co-
Covenantis venant is to {ave him harmlefs againft a Per-
l‘:ﬁf:"i:‘:é”; fon certain, he ought to.defend him againft
Perti cer- the Entry of thar Perfon, be it by Right or
tain,he ought Wrong. = Aliter, if againft all Perfons, for
todefend  there it fhall be taken for a lawful Encry or
bim againt - Fviction. Had it been to have warranted a-
ehe ENY of paint him, it muft have been a lawful Title,
beic by Righe {0 that in this Cafe to fave harmlefs is more
or Wrong. than to warrant, Crok. El 213. Foffer and
Mapés, 1 Leon. 324. mefme Cafe.

In Debt on Bond againft Baron and Feme
being made in her Widowhood, with Con-
dicion that fhe, her Heirs.and Afligns, keep
Contra&s and Covenants made hetween her
former Husband and his Leffee the Plaintiff ;
and there was an Agreement that the Plain-
tiff thould enjoy a Warren of the Demife of
the former Hausband, dnd chat he entered till
put out by the Defendant : | Iflue on the A-
greement, and found for the Plaintiff. It
was moved in Arreft of Judgment, that there
was no Eftate alledged in her former Hus-
band in jure Uxoris, whereby tho’ the fecond’
Husband be Aflignee in Law, yet he eénters
of his own Wrong, and not as claiming un-
der her.  But per Windham, it’s not requifite
N that



The Lo of Covchants,

J89

that che Husband be Affignee of the Eftate, Afﬁgr;:e of
buc her Affignee of Covenant, 1 Keb. 348, the Eftace,

§ r2. Hall verfus Crefwell and his Wife. Judg-
ment pro Quer’.

In a Leafe for Years, the Defendant cove-
nants that the Plaintiff fhall enjoy it during
the Term ; on Demurrer the Cafe was, Te-
nant for Life levies a Fine to him in Rever-
fion come ceo, c. the Ufes were to the Coni-
{ee and his Heirs, on Condition to pay to the
Tenant for Life 4 I per Awnum during his
Life, and upon Default, that it fhould be to
the Ufe of the Conifor for her Life ; the Co-
nifee made a Feoffment to the Defendant,
who leafed to the Plaintiff ; the 4 /. was not
paid nor demanded, the Tenant pro Life en-
ters upon the Plaintiff. This is a Breach of the
Condition without any Demand of the Rent,
for it is a Sum in Grofs, and not iffuing out
of the Land. The Covenant is, that the Lef-
fee fhall abfolutely enjoy it, and it was held
that this Feoffment hath not deftroyed the
future Ufe, which is to arife for Non-per-
formance of the Condition, Cr.*El 688.
Smith and Warren.

-

CHAP

Aflignee of

the Covenant.

Sum in Grof;,
and not a
Rent.
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CH AP XXL
Covenant for guict Enjoyment.

F Leffee for Years affign to 7. S. and after
affigns it to 7. D. and covenants with
F. D. that he is poffefs'd of the Term, and
that 7. D.. fhall enjoy it, and fhall be faved
harmlefs from all Incumbrances done by

Prior Aflign- him ; chie firft Affignment is not any Breach

ment no
Breachtill
Eatry.

Tortious

of the Covenant before Entry made by 7. S.
nor any Difturbance of the Poffeflion. 1 Rol..
Abr. 430. Lamb and Sir Lewis Trefhans.

If Leffor covenants with his Leflfee for
Years, That it fhall be lawful for the Lef-
fee; &c. peaceably to enjoy the Land, and
after the Leflor enters tortioufly upon the

Entry by the | effee, and oufts him ; this isa Breach of the

Leflor,

Lawfal Di-
flurbance.

Covenant, for the Intent of it was, That he
'fhould enjoy it without the Interruptiofi of
the Leffor : So it had been if ctie Word
[ Peaceably 1 had not been in the Cote-
nant. Hob. 49. But if Covenant be ina
Leafe per Indenture, That B. thall enjoy the
Land peaceably and quietly to his own Ufe,
according to the Intent of the Indenture,
without any lawful Impediment, Suit, Di-
fturbance, Ejet’ ,Contraditt , Moleftand’ ,Charge;
Incumbrance, or Denial of the faid 4. the
Leffor, and after 4. enters upon B. and di-
fturbs him in taking the Profits, without any
lawful Title, but as a Trefpafler. This s
not any Breach of the Covenant, for that it
is exprefly limitted, That he fhall enjoy this
without any lawful Difturbance, and fo a

X D
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Difturbance by Tort is out of the Cov®nant.
1 Rol. Abr. 429. Davy and Sacheverel. M.
1x Car. 1. But if the Leflor enters and ‘oufts
him, though it be tortioufly, it is a Breach. Tortious En-
Cave and Brooksby, ibid. try.

If Leffor covenants with his Leffee, That
he fhall have arld enjoy the Land, quieré &
pacificé fine evictione & interruptione alicujus Per-
fone, and after an Eftranger enters per TOrt; Where if a
yet this is a Breach of the Condition, for Stranger en-
that the Covenant is, That he fhall not be ters by Tore,
interrupted in his Pofleflion. Dier 328. .4, itisa Breach,
But Hob. in Sir William Tifdale and Effex’s Cafe, °F "¢
is, That if Leffor covenants with his Leflee,
quod ipfe Beret occuparet & gauderet, the Land
demifed, and after a Stranger enters per
Tort, and eje&s himj this is not any
Breach of the Covenant, for the Law will
not conftrue the Covenant to extend to
tortious Aéts, without exprefs Covenant,
2 Cro. 425. Pl 10, & 144. Pl 21. Sews’ cont’
al’ Dy ‘

Covenant upon Articles, by which the De-
fendant covenants, That the Plaintiff {hall
enjoy a Clofe quietly for a Year: Upon
which the Plaintiff put in his Beafts, and K.
who had Titulum virtute cujufdam dimiffiones et
inde falt ante confeltion’_articnl’ preadiit’, en-
tered upon the Plaintiff, and expelled him,
and after (fes?, fuch a Term ) brought A&ion
of Trefpafs againft him, for putting Beafts
into the faid Clofe, and that salit’ procefs’ fuir,
that K. recovered againft the Plaintiff 20 L
Damages, and 17/, Cofts; of which the
Plaintiff had Notice, and fo by the Non-
quiet Enjoyment the Defendant had broke his
Covenant. Iflue upon this, and Verdi¢t for
the Plaineiff here. Moved in Arreft of Judg-

meng



192

| Difturbance
by K. not

fhewing what

Title K. had,

The Law of Cobendntg, «

ment, for that he had not thewed what Titlg
K. had, and it may be the Title which he
had was under the Plaintiff himfelf; and
there having been a Suit, wherein the Title

~.of K. appeared, the Plaintiff ought to have

That he was
oufted by 7.8.
who claimed
under the
Title of, &c.
and thews
not how,

The €afe is
upen an Af-
fumprion.

“fhewed it; for now it is in his own Coni-

fance: Sed nom alloc, for the Title of K.
cannot be fuppofed to be under the Plaintiff
here ; for the Declaration that K. had Title
by vertue of a Demife, before the Articles
made to the Plaintiff ; and be the Title de-
rived from who it will, being made be-
fore the Articles with the Plaintiff, the Co-
venant is broken, as Proffer and Newton’s
Cafe. 7+. 23 Car.2. B. R. Rot. 856. and
Judgment pro Quer’, 3 Lev. 325. Buckly and
Willicms, Intr. M. 2 W. & M. C. B. Rot. }60.

~ Covenant was, That the Leflee and his
Afligns thall enjoy without the Interruption
of F'E. and all -others claiming under the
faid I and the Breach afligned is, becaufe
he was oufted by 7.S. who claimed under
the Title of F. E. and fhews not how he
claimsunderhis Intereft,nor by what Convey-
ances: It’s not good, and for that Reafon
reverfed by all the Judges in the Exchequer
Chamber. Cro. Eliz. 823, White and Ewer.

 The Defendant covenants to {ave the Plain-
tiff harmlefs,concerning the Pofleflionof fuch

“-an Houfe; and Breachis, Thatfuch aonehad

evidted him, and the Defendant had not fa-
ved him harmlefs. Verdidt® pro Quer’. It was
moved in Arreft, that it is not thewed that
he was evicted by Title; and all Covenants
extend only againft legal Titles and Evictions.
Per Co’, this Agreement is only guoad the
Poffeflion, not quosd the Tidle, and Judg-
ment pro %m’, 2 Lev. 194. Gregory and Ma-
jor. 3 Keeble 744. _ De-
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Declared on Demife of a Mefluage, fimul

eum, one Garden, & Latrina [ Angl. Houfe

of Office] 4d ultcriorem fnem inde, and cove-

nant was, That he fhould enjoy dimiffa Pre-

mifl# ; and affigns a Breach, That the De-

fendant had erected on Part of the Garden

a2 Manfion-Houfe, whereby the Plaintiff

ufumn Gardine prad [ecandum formam & effeltum

dimifl” d?rgd' babere non potwjs. Defendant

pleaded, That non obffante zdificas’ pred,

the Plaintiff, sfum Gardini pred habere potuit,

Jecundum veram Iptenvion’ dimilfory prad abfy;

hoc quod @dificatio prad’ aliquo mode impedires

le Plaintiff, of the Ufe of the faid Garden,
Jecunduy  veram  Intentionem Indeptur prad.

Plaintiff demurs. Per Cur’, the Ule of the Traverfecon.
Garden, is the Ufe of all the Garden, and tains more
not the Ufe only to pafs to the Houfe of ;:’:“e:fi“l'th
Office, as was pretended by Defendant ; and prach
the Traverfe contains more than is alledge

in the Breach, fecundum weram Intentionems

Indent’ preed’, and the Court cannot know the

true [ntention of the Indenture, but by thg

Words of the Indenture. 3 Lew.167. Kidder

and #ef.

. Adtion of Covenant, for thar the Defen-

dant, »on indewpnem confervavis ipfim de & con-

cerpente occupationem -quorundem claunforum, &e.
Jecundumz . fumhaw agrecament , amd fers forth No Title fet
no Titde in .the Difturber. Cro. Elz. grgs forthbythe
Cro. Fac. 355, 425. Vaughan 120, 121, o’f(;‘ff’.f"’yet
2 Sand. 78. 1 Mod. Rep. 66. But this bein %‘etdi&,ﬂ ?
after a Verdiét, and the Plaindff fetti
forth in his Degclaration, That the Difturber
recavered per Fudicium Curi®. Judgment was

given pro Quer’. 2 Mod. 213. Major and

Gregg. ‘

Q Co-
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Covenant is, That he fhall fuffer his Lef-
fee for Years to enjoy the Land during the
Term, and that without the Trouble of him
or of any other Perfon ; a Stranger enters by
Eigne Title, the Covenant is not broken, be-
caufe the Word [fuffer] is a Paffive,-and all
the Refidueis to be referred to its Dier 2§§.4.
Pl 4.

B%nd with Condition, That the Plaintiff
fhould have, hold and enjoy Land, acquitted
from all Charge and Incumbrances; and for
Breach, the Plaintiff heweth, that there was

Shew how 3 Rent-Charge granted by the Predeceflor,

difcharged.  ypder whom the Defendant claimed, which
is yet undifcharged. Defendant demurred.
Per Cur'y if the Acquittal refer to the Land
it felf, or to the Perfon, the Defendant muft
fhew how he hath difcharged him from the
very Rent. 1 Keb. 927. R

In A&ion of Covenant to perform Arti-

cles ; which were, That the Plaintiff fhould
To hold  hold and enjoy Lands free from all Titles
%‘"‘ds ‘*;“]E and Incumbrances; and for Breach, the
o i 1n. Plaindff fhewed, That B. died feifed, and
cumbrances. that his Wife had Title to Dower. - Plaintiff
' demurs. Cur’, This Covenant goeth to the
Land, and there can be no difference be-
tween a Covenant to difcharge the Land of
all Titles, and that the Defendant fhall hold
the Land fo difcharged. 1 Keb. 937. An-
drews and Tanner. :
WhereaMane, A Man makes a Leafe for Years, and co-
muft fhew, Wenants, That neither he himfelf, nor his
that che En- Teirs or Executors, fhall interrupt ; and in
try ey . Adion of Covénant brought for the Entry
go itle or . . .
cigne Ticle, Of his Executors, the Plaintiff need not
and where he fhew that the Executors entered upon any
seednet.  eigne or good Title, for ic i®all one, where

the
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the A&ion is brought againft the Covenantor,
or his Executors ; slirer where a Stranger
enters, for that the Plaintiff ought to thew
that he entered upon Eigne Title, and upon
good Title. 2 Rol. Rep. 21.  Force and Vines.
1 Brownl. 8o. Ratcliff’s Cafe.

In Covenant, the Plaintiff- declared upon
Articles of Agreement made between Wil-
liams, onthe behalf of 7. M. of the one Part,
and Rafhly of the other Part : It was agreed
between the -Parties, that the faid Rafhly,
guicte & pacifice. baberet & occuparet tenement’
wvocat’ S. for one Year, except dimiffione.
pred cwidam 'Edw. Knowles, nuper tenent’
Premif]” unum parvum clanfum parcellumPremiffo-
rum, and that Rafhly {thould pay 20 /. by Quar-
terly Payments for the faid Year; Plaintiff
fet forth he entered and put in his Cattle,
and before the Year was out, Knowles fued
Rafbly in Trefpafs,-and recovered Damage |
and Cofts, which.he was forced to pay, and
fo he did not hold the Premifles quietly.
Per Cur’y the Declaration is not good, for it Declaration
is not fet forth that Knowles had amy Right, not good, be.
for the Articles amounted to a Leafe ; but if caufe he fers
it had been a Collateral Covenant by a . gfg;:g:;
Stranger, it would be hard to extend it to a had any
Tortious Entry. Cro. Fac. 425. Where the Righe.
Promife was to enjoy without the Interrup-
tion of any Perfon ; and yet holds, that a
Title ought to be fet out.  Dier 128. 4. 1 Rol.
Abr. 430. contra. This is no Covenant ex-
prefly againft Knowles, for he is only men-
tioned in the Part excepted. 2 Vemt. 9.
Rafbly and Williams.
- A Covenant, that the Indenture of a
Leafe at the Time of the Affignment is'a
good, true, and indefeafible Leale, and that

O2 the
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[Iodefealible
Leafe.]

Covenant to
enter info
Bond for En-
joyment of .
fuch Lands,
and names no
Sum.

Wherein a
tortious Di-
fturbance
fhailbe a
Breach of the
Condition,
and where
not.

The Laww of Covenants.

the Plaintiff fhall enjoy, &. without the
Let o Interruption of the Defendant, or of
any claiming by, from, or under him ; and
fhews for Breach, that before he that made
the Leafe had any Thing, one 7. S. was
feized in Fee, and that he which made the
Leafe entered upon him and diffeifed, and
leafed prout, and that 7. S. re-entered upon
him ; upon which Replication the Defendant
demurs. Per Cur’, The Words, [indefeafible
Leafe] fhall be conftrued as a diftinét Sen-
tence from the laft Words, That he fhall en-
joy it without the Interruption of the De-
fendant.  Sid. 328. Gainsford and Griffith.
I Sanders §1. 2 Keeble 201.

Note, If T covenant with B. to enter into
a Pond to him for Enjoyment of {uch Lands,
and do not exprefs what Sum, he fhall be
bound in .fuch a Sum as amounteth to the
Value ofcthe Land. § Rep.78. 4« Samon’s
Cafe. Defendant’s Cafe fupra.

Adtion is brought againft the Heir of
Edm. A. the Condition was, Whereas the
faid Edm. A. fuch a Day, hath grant-
ed and given to the Plaintiff the Pre-
fentation to the Church of D. if therefore

‘the faid Edm. A. from Time to Time fhall

make good the faid Grant from all Incum-
brances made, or to be made, by him and
his Heirs, that then, @ c. The Grantor died,
the Church became void, the Heir of the
Grantor prefented: This tortious Prefenta-
tion is_no Breach, but this extends only to
lawful Difturbance by the Heir, far it ap-
pears by the Pleading, that.the Heir had no
Right to prefent, his Father having granted
it before. Per Hobart, the Words fhall .be
conflrued as if they had been, that he fhall

enjcy



The Law of Cobenants,

enjoy the fame from any A& or A&s made
by him or his Heirs ; and in this Cafe, there
ought to be a lawful Eviction to make a
Breach of the Condition ; but otherwife, if
the Condition had been, that he fhall peace-
ably enjoy from any A& or A&s made by
him or his Heirs, for in this Cafe a tortious
Difturbance would have been a Breach of
th; ‘Condition. Winch, 25. Dr. Hant werfm
Allen.

Covenant and affigns for Breach Non- _

payment of Rent; Defendant pleads, a Bar-
§ain and Sale for Money for roo”¥ears be-
ore that Time of the fame Land, made to
Allen, and pleads the Stacute of Ufes, and
then fhews the Attainder ofs Allen for High
Treafon, and that by this Actainder it is ve-
fted in the King ; and pleads the A& of At~
tainder, and the Exceptions, and it was de-
murred to this Plea upon 4 Rep. §3. and
Dier 256. becaufe he had not pleaded, that
Allen, or any under him, had not entered
upon the Lands, and without Entry and Ex-
pulfion of the Defendant, he fhall not be
difcharged of the Rent ; but it was faid, it
being upon the Statute of Ules, no Entry
was requifite : But the greateft Doubt was, the
Title is in the King, and the King is in Pof-
feflion without Entry, and the Party is in
Poffeffion, [:il'the Defendant accountable to
him for the Profits. 1In Keeble, the Court a-
greed this a good Leafe, by Way of Effop-
pel; and if the Rent be in being, the Cove-

nant remains, & ¢ contra, if not: And per Cur’y.

this is a fufficient Evi@ion without Entry or
Office alledged, nor need any Entry be laid
by the firft Leflee, he being faid in Poffef-
fion by vertue of the Statute ; and the King

O3 %
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1s in ad&ual Pofleflion as much as if the Par-
ty had entered actually, though a common
Perfon thould not be faid to be in PoflcJion
without Entry, by himfelf, or the frft Left
Nottobe  fee. Now this cannot be good as a Leafe in
E‘;’?ﬂ b Re. Reverfion, being not {o pleaded, buc as a
verfion, being Grant of the prefent Eftate, but all agreed
not fo pleaded upon Aflignment of the Leafe there muil be
butasa  Actornment. The Plaineiff has declared on
G’af"f °fthe a Leafe in Pofleffion, as at Common Law,
Roee® . which is avoided by Eviction. Judgment
- pro Defendant. 1 Sid. p. 399. 2 Keb. 364,
444. Banks and Swmith.

Covenantnot -~ Covenant (in a Leafe for Years of a2 Ma-
to mokeft.  nor) That the Leflee fhall not moleft, vex
or put out, any Copyholder, &¢. Breach was,
That the Defendant, wi & arms, entered
upon a Copyhold, ¢&. in a Cow-Houfg, Par-
cel of the Premiffes, & fic moleffavit , &rc,
What Mole. This is not ‘any Breach, for the Moleftation
ftation fhall is to be intended of fuch Sort, that he
beintended. may ouft him of his Copyhold, either by
diftreining, that he could not enjoy it quiet-
ly, or by {fome other Vexation, whereby he
was forced to relinquifh his Poffeffion ; and
the Wrong is only here done to his Perfon,
and not to his Copyhold Tenement, and
fo no Breach. Cro. Eliz. 421. Peun and

Glover.
_C. Cormwallss granted the next Avoidance,
&c. 0 Mareh : March afligned it to Lewing,
to prefent to the fame Church when it fhal]
become void; and covenanted, That the
fame Perfon who fhall be fo prefented by
him fhall enjoy it without the Let or Di-
fturbance of the faid Cormwalls or March,
or any of them, or any by their Pro-
curement,  Lewins prefents 7. S and af
ter
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ter 7. M. prefented another, claiming the
ficft and next Avoidance by the Procurement
of Cormwallss ; and ruled, That the Decldra-
tion was not good, for it ought to fay, That Declaration -
Cormwallis granted to F.M. the next Avoid- on Diftur.
ance, and procured him to difturb, and that bance by
by his Procurement he was difturbed, Winch. 4. Procurement.
Lewins and March.
Leflfor covenants with his Leflee, That
he hath not done any A& to prejudice the
Leafe, but that the Leflee fhall enjoy it a-
gainft all Perfons ; thefe Words [againtt all
Perfons] fhall eefer to the firft, and be limit-
ted to any A&s done by him. Winch. dP 4.
Defendant pleaded, he had a good Title
at the Time of the Covenant, by vertue of
certain Fines from Sir P. and his Wife, and
that in 13 Car. 2. there was an A& of Par-
liament by which thefe Fines were declared
void, and that Sir P. had Title, and entered,
by reafon of the A& : The A& which was
pleaded recites, That certain Men came
with Force and Arms, and extorted the Fines,
Plaintiff demurred. Per Cur’, the Covenant
is broken, though the Defendant cannot in-
tend to covenant againft an A& of Parlia-
ment, nor has the Defendant Caufe to com-
plain, becaufe the A& was made becaufe
of his own Force and Fraud. 1 Zenr. 174.
Lncy and Levington. 2 Lev. 26. Mefme Cafe.
E: 2 Keeble 831.
Baron and" Feme levied a Fine; 7. 8. cove-
nants, That the Conifee fhall enjoy it againft
all lawfully claiming from B. and F. brings..
Dower after the Death of B. the Conifee
doth not plead the Fine, but fuffers Judg-
ment, And brings Covenant againft 7.S. and
it was adjudged againft him, for the Cove-
4 nant
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pant fhall not extend to a Right that is bar-
red ; amd befides, the did not claim lawfully.
Ibid. Cited per Twifden. ‘ » '
The Breach was affigned in not quiet En-
joyment : Defendant pleads, the Leafe was
made to him from Michaelmas 61, to Michael-
mas 68. and that paying fo much half Yearly,
he fhould enjoy quietly; and fhews he did
not pay the laft half Years Rent ending at
Michaelmas 68. Defendant demurs, fuppofing
the Words, [being to Michaélmas 68 }, there was
not an entire half Year, the Day being to
be excluded, and for that, ¥ide 1 Cro. 702,
Per Cir’y it is true in Pleading, ufq; tale feftum
will exclude that Day ; but in Cafe of Re-

Afervation, the Conftruction is to be govern-

ed by the Intent. 1 Went. 292. Pigot and
Bridge. A , _
_ Covenant, That he fhall have and enjoy.
Breach, That F.S. brought Trefpafs and re.
covered ; it was moved in Arreft of Judg-
ment, becaufe it doth appear that he that re-
covered had Title. Serjeant Lewvins, hereisan
exprefs Covenant, That he fhall enjoy, and
he is difturbed in his Poffeflion, thou K upon
no Title. Dier 328.4. Vaughan 120. Hob. §5.
2 Vent. 46. S |
The Breach afligned was, That B. babens
jus Precedens, to the Plaintift’s Conveyance,
Virtute Titnli did enter, and good, though it
had been plainer to have faid, Legale jus (con-
tra, Yelv. 30, ) Had the Covenant been againtt
the lawful Titde of ¥. S. the Breach muft
have beenfo. 3 Keb.q1. Profter and Newron.
* Leffor covenants, That the Leffee thould
peaceably and quietly enjoy the Land ler du-
ring the Term; Plaintiff *declares, That a
Stranger entered upon him, 'and oufted him,
T vith-

IV g
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within the Term. Per Rolls, the Covenant in
this Cafe is broken, though he be a Stranggr.
Stiles p. 67. o _

Leflor covenants, That thé Plaintiff and
his Wife fhall enjoy it during the Term,
without the Interruption of him, of 7. his
Wife, and the Expulfion is laid of thé Plain-
#f only, !yet it's goed, becaufe the Husband
Lath the fole Profits and Pofféflion ; and al-
though the Enury of the Leflor is not al-

ledged, to be by Title, fo as_he is meerly a

Tore Feafor, and though he might have
Adion of Trefpals againt him. ~Cro. Fdc.
383. Lady Platts Cafe. A

4. leafed to B. certain Land for 407 per
Annum, and a Stranger coverianted with A.
That B. fliould pay unto him the 40 for the
Farm, and Occupation of the fiid Land:
A. brought A&ion of Covénant, Defehdant
pleaded, That béfore the Day of Payment
the Plaintiff oufted B. of his Farm: It was
moved, That it was no Plea, becaufe this
was a colldteral Sum, and not for Rent iffuing
out of the Land ; alfo, the Defendant is a
Stranger to the Cofitra@ for the Farin. Ca-
via contra, for the Defendant hath cove-
nanted, That the Leffe¢ fhall pay for the
faid Farm dnd Occupation 40l fo it is as a
Conditional Covenant 3 and hére is, Quid
pro Quo’. And here the "Confideration upon
trhich the Covenant is conceived, ( feil’) the
Farm and the Occupation of it is taken a-
way by the A& of the Plaintiff himfelf
2 Leon. 115. Bedill's Cafe. s B

In AQion of CovenantaBreach was aflign.-
ed by the Leflce, That he did not quietly
‘enjoy it, & Leflor pleads in Bar, thatthe
Covenant was, That th
' s

e Leflee performin g
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Performing the Covenants, and paying his Rent, fhould
C°3’ emants  quietly enjoy, ¢re. Per Windham, thefe Words,
the Reye.” . LPaying the Rent] s no Covenant Prece-
‘ % " dent, but rather Concomitant, and is liable
to Conftru@ion as the fubje&t Matter is ; buc
here clearly it can be no Condition, being
an ufual Claufe at the end of all Leafes.
Per Cur'y, and yielding and paying makes no
Condition, in Babington and Allen’s Cafe.
2 Keb. 9. 23, Sid. Vide 1 Keb. 895. Cox and

Griffith.
Covenant, for that the Teflator fold to
the ‘Plaintiff 20 Tun of Copperace, and a-
greed with the Plaintiff, That if he failedof
the Payment of fuch a Sum at fuch a Day,
that he might quietly have and enjoy the
faid 20 Tun of Copperace ; and alledged in
fatto, That the Money was not paid ac the
Day, & quod non potuit habere & gaudere, the
faid 20 Tun of Copperace. Adtion was
brought, and Judgment was againft the De-
fendant, by wibil dicit, and 2 Writ of Enqui-
ry of Damagesawarded, and 260 /. Damages
retorned. Per Cur’, the Declaration is not
good, in that he affigned not a fufficient
Buod o po-  Breach,” Duod non potuit habere & gaudere, &re.
ruit babere & Without thewing how, and by whom he was
gaudere, with- difturbed, is not fufficient, for it ought to ap-
;"‘“ fhewing near to the Court that it was a lawful Di-
i : v fturbance, otherwife there is not any Caufe
1 !‘:‘}Jgf 2 of A&ion; for the Goods being fold to him,
fturbance, no if, he were legally difturbed, he hath a fuffi-
Covenantlics. cient Remedy, and is not to maintain an
Adétion of Covenant; and of this Opinion
was all the Court: And though Judgment
was given againft the Defendant by #ibi! dicit,
Judgment by Yet per Cur’y he came time enough to alledge
wibil dieiz. ~ this Matter, for until the laft Judgment he

may
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may well inform the Court of the Infuffi-
ciency of the Declaration ; and the Court
feeing it infufficient, fhall abate ir. Cro.
Eliz. Q14. Chantflower ver(us Prenftly Uxor, &re.
Yel. 30. Mefme Cafe. /
Covenant, for that the Defendant 35 Eliz.
let to him the Barton of B. for 6 Years, and
covenanted, That he thould enjoy it during
the Term quietly,and difcharged from Tythes,
¢&c. and further, That if the Tythes were
demanded and recovered againft him during
the Term, that he fhould recoup in his
Hands {fo much of the Rent as the Tythes a-
mounted to: ForBredchhe fheweth, that in
42 Eliz. the Perfon fued him for the Tythes
of Corngrowing there in the Years 38th and
soth of Eliz. whereupon it was demurred.
Per Cur’, This Suit, after the Determination Suit on quiet
of the Term, was a Breach of Covenant, Enjoyment,
for he did not enjoy it difcharged, & . which aftr the De-
is not intended of a real Dilcharge, for it 5§ 7 manon
; .. of a Term, a
appears not to be the Intent of the Parties, yood Breach
becaufe it is agreed, that if he were fued he if well affign.
fhould recoup as much of the Rent in his ed.
Hands ; but their Meanthg was, he fhould
ber freed from Suit and Payment of it; and
he is as greatly prejudiced by a Suit after the
Term, asif he had been fued before the ex-
piration of the Term : But becaufe it was
not alledged that the Suit was lawful, or that
the Tythes were due, (for he was not bound
to difcharge him from illegal Suits) the
Breach was not well affigned. = Cro. Eliz. 916,
917. Launing and Lovering. ‘

Covenans
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Security need
not be given
till Deputi.
tion made.

The Lat of Colenants.
Covenant to give Security upon Procurement of an
" Office to pay /g, much Yearly,

The Defendant covenanted, Whereas the
King had granted the Office of Aulnegeor to
the Duke of Lenox, who had made the Plain-
tiffs his Deputiesfog7 Years, of all Places ex-
cept Colcheffer; that the Defendant covenanted
with them, Whereas the faid Duke had made 4
Deputation.of that Office in Colchefter for two
Years, he would procurc a Deputationto them
for 7 Years, in the fathe Manner as Everden had
it ; Provifo, That they upon the making therecf
Thould give Security for the Payment of 1ool,
per Ann. Rent for it, and Performance of Co-
venants ; and they alledged, that they were
always ready to give Security for the Rent,
and the Defendant lad not procured the De-
putation. Defendant demurs: 1. Becaufe
they do not alledge Performance of the Pro-
mife, but only a Readinefs to have given Se-
cutity ;3 Sed nom alloc’, for they need not give
Security till Deputation made, and the Non-
performance of thg Promile ought to come
on the othér Part. 2. Becaufe it is not thew-
ed that they required a Deputation to be
made,’énd the’ Quality how the other was
made, nor in faéto, that there was any De-
putation made to Everden; Sed non alloc’, for
the Covenants fhention that there was a De-
putation, and he is cftopped to fay the con-
trary ; and at his Peril he ought to procure
fuch a2 one to the Plaintiffs as the other was,
and that the Defendant ought to procure
it immediately after the two Years expired,
that the Plaintiffs might not lofe the Profits
thereof after they were due. 3. Becanfe
they fhewed not the Breach according to
- ' ’ the
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the ufual Form, Et fic non tenust conventionems The Conclu.
in hoc, &c. Sed per Cur’, there being a Breach fion, Et fienom
thereof fufficiently alledged, they need not ;e 7™
make a Repetition. Cro. Fac. 297. Berwick omigted.
wer[us Gibfon, in Com’ Scac'.
Debt on Bond of 120/ for Performance of
Covenants, by G. Burterfieldver(us N. Marfbals
Plea, That the Indenture was made fuch a
Day, &rc. Per que Teffatum exiftis’, That W. M.
hac( given and granted to the Plainciff one
Mefluage, . ac ctiam Libertat’s ingre[]”, egref]®, Liberty of
& regref]”, ad omnia tempora extunc ad predisf "5l egref’s
G. B. (the Plaintiff) hered & affign” fuss ad an d’}g"éﬁ' , ©
pro & tran[?, &c. ac etiamin tranf” & o longo wenr;gf‘;;a_
atrio, &c. ad puteum [ Anglice, the Well] ad- ver.
qungen’ & five exiften’ prox’ ad domut, &rc. ibid.
haurire & petere aquam ibid. pro ejus & eormm ne-
ceffar’ €& convenien’ occafinibus & ufibus ipfo € ipfis
[olven’ wnam tertiam partem omerum quo de tem-
pore in tempns contingerint civa veparationem difti
pusei & funinm [ucularum,[ Angl Curbs | Hayflrior
[Angl Buckets] & Utenfil ajg inde pertin. Hab.in
Fec, Covenant to warrant the Premifles.
Covenant, That the Defendant, ad rempus fi
gilliationis & deliberationis ejufdem Indenture fRetit
& fuit [eifit de & in difto Meffuagio &, PA2miffis
cums pertin’ € qualibet parte inde de & in bono
ecito Legali abfoluto & indefecibili fatu beredtar
in feodo fimplici in poffeffione ablq; aligua condis
tione -wel limitatione aur al’ materia vl ve gua-
cunq; in ab Perfona five Perfonss quibufcung;, ad
alterand , mutand , aus deftruend enndem. And
alfo, that he the faid illiazm Marfh.! had full
Power, &. to grant, &c. Et quid ipfe dicl,
George Butterfield, hered’ & affisi’ [ui de tem-
pore in tempus & ad onmi’;x tempora extunc logitime
paciﬁee & quicete qu~e7;t, tenerent é’ng:.!crg;g‘,
Meﬂimg’ & Premifla przed it peri pat o aaii-

o
(A
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Replic’,
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liber pertin’ inde abfq; ill' legali impedimento mo=

leftatione aut inserraptione quibufcung; deiplo W. M.
Hered' Executor’ vel Affign’ fuss aut ull'y ¢’ Perfo-
nee five Perfonss legit’ clamart’ a per wel [ubter eum
vel eos a quibus ipfe clamabat ac etiam exomerat”
acquiesat’ & liberat’ de & ab ommilins & ommi-
modes prior’ ant alis Bargoniss venditionibus, &
ac de & ab ommibus alins titulss moleftits oneribus
& incumbranciz quibufcungs babit’ falt’ permiff’,
Commifl”, vel perpetrar’” [ AngF donie] per ipfum

. W.M. Hered', Exec’ & ,Azﬁm'm:/f Juos aut per

ull’ al; Perfonam vel Perfona, quafcung; legitimeé

' claman’ a per vel [ubter eum eos avir alionem eorum.

And the faid w. M. further covenants for
himfelf, &c. That he the (ad #. M. and
Moria his Wife, & corum Hered ac ommes &
fingul’ al Perfons & Perfona € eorum hered’ tunc
babentes, clamantes aut prerendentes, Here ull” Le-
gale Titulum Statsinm jus, &c. de tempore in tem-
pus & ad ommia tempora extunc infra [patinm7 an-
norum, ¢ c. facerent, &¢. Further Affurance,
(viz.) tal ulter’ & alia legalia & renabilia altw
& alla rem & res devifament & devifamenta,
affurancia, & conveyanciam in Lege, &-c. foret per
Jinemy fines, Feoffment, recupation’, &rc.

Defendants plead general Perfermance.
Buod bene & fideliter, performaver’, obfervaver,
pimplever’, tenuer’ & cuffodiver. ommia & fingula
Conventiones,Conceffiones @ c. Ex ejus € eorum par=
tibus & wicibus obfervand’ performand, &c. Se-
cundum formam & cffectum Indenture illins &
Conditionss pred. Et hoc paratus.,

Perclud non. Quiaproteftandoquod pred W. M.
non performavit aliquod in Indentura predi
content’ ex parte fna {Jer implend in falt idem Geo.
dicit quod pred Willielmus, ad pred tempus fi~
gillationis & deliberationis, Ind’ prad nom fuit

4 feirus
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Jeitus de pluteo preed in feod fimplic fecundum for-

mam & effeltum conventionis (uze pred in Inden-
tura [na pred [uperius content’ prour pred Ni-

cholaum fuperins placitando allegavir. E hoc peris
quod, &rc. :

One Exception was taken by the Defen-
dant’s Council to the Replication, for that
the Plaindff had afligned a Breach, That Breach not
the Defendant, at the Time of the Sealing, well affigned.
¢ . of the faid Indenture, was not feized
in Fee of the faid Well, where there was
not any Covenant in the Indenture, that he:
was feized in Fee: And of this Opinion was
all the Court. But the Defendant ought to
have alledged, That the Plaintiff had not
any Power to Brant the faid Liberty to draw
Water out of the Well.
An Exception ‘was taken to the Plea, that
it was not good, for in the Indenture there
is a Covenant for, quiet Enjoyment, without Covensat fos
Interruption of any Perfon, &vc. claiming un- Uit Enjoy-
der W. M. &rc. ac etiam exonerat’ acquietat , e, ment.
de & ab omnibus incumbrancis, ¢&c. and to
fuch Covenant the Plea of Performance ge-
nerally is not good: But the Defendant ought
to have pleaded, That the Lands at the
Time of the Conveyance were not incumbred
in any Manner ; but the Plea, as it is'now,
as much as if he had faid, That he had dif-
charged the Lands of all Incumbrances ;
which is ill, for he ought to have fhewed
how.
It was further objected to the Plea, that it
was not good in Refpeét of the Covenant
for further Aflurance, for it is, that he fhall
make all further Aflurance, either by Fine,
Feoffinent or Recovery, or all of them, or

fome
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Covenant for
further Al-
furance.

THhe Latw of Tolenants,

fome of them, or by other Means, as fhall
be by Plaintiff or Council advifed or re-

uired : To this Covenant he ought to have
pleaded, either that no Affurance was devifed
and required, or that fuch Aflurance was de-
vifed and required, and no other, and chat
he had executed that which was deyifed
and, required ; and it is commonly plead-

‘ed in the Books, Quod Concilium non dedir ad-

wifament’, which'is g Proof that Performance
generally is not a good Plea. Thefe Excep-
tions were proved by the Precedents. Coke
Entr. 65. b. & ¢. 135. b. &c. 145. a.b. 244,
245, & 635. a. b.

But the Court was of Opinion, That the
Plea was good in Subftance, though it was
not the beft fore of Pleading ; it was.faid,
That the better fortof pleading Performnce
of Covenans for further Aflurance was as is
before obje&ed, and to maintain the Plea
Cafes of Chapman. Cro. Car. 76. Brifeo and
King. Cro. Fac.281. 2 Mod. 36. Lis. Ph 193.
But per Cur’, admitting the Bar was not
good, yet for as much as it appears that
the Plaintiff by his own thewing had no
Caule of Acion, he cannot have Judgment;
and he had Leave to difcontinue. 1 Lus. Bus-
serfield and Marfb.l.

¥

CHAP
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7
CHA P'f XXII.

Covenant to make Affurange.
wr .
IF a Covenant be, to aflure certain Lands To affure
to fuch Perfon as the Covenantee fhall fuch Land to
name, and after he affures this to the Cove- f"“‘; ng"“
nantee himfelf ; this is a good Performance pypoee fiall.
of the Covenant, though it be not alledged name.
that he named himfelf, for this Acceptance
is a Nomination of himfelf. M. 13 Fae.
Honfy and wild. .
It Covenant be to make fuch Aflurance
to the Covenantee as the Covenantee fhall
advife, and after the Covenantee devifeth an
Indenture, and tenders it to him, and he re-
quires Time to thew it to his Councel to ad- Time to ad.
vife with, which the other denies to him, vife with
yet if he feal it not prefently, the Councel:
Condition is broken. 2 Rep. 3. Manfer's
Cafe. A
If one covenant to furrender a Copyhold If one cove.
Eftate to the Ufe of 4. and his Heirs, it "antto for-
muft be an effe@ual Surrender, and it’s no f,:}d};ﬁgfep ";;
compleat Surrender till it be prefented in muft be an
Court, and he ought to procure it to be {o effeGtual Sur-
done: Asif aMan covenant to make aFeoff- render.
ment to me upon Requeft, if I requeft him
to make a Deed of Feoffment, with Letter
of Attorney to B. to make Livery to me,
and he doth this accordingly, thisis a good
Inception; yet if Livery be not made, it’s a
Breach. Shaun and Belly. Ir. 1651,

P In
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What is not
.- a reafonable

Aflurance,
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In Covenant on Articles, to pay upon
St. 7homas’s-Day, the Plaineiff making a good
Eftate, ¢ licet, the Plaintiff had performed,
though Defendant did not. Defendant pleads
ready to Pay and Tender, and that the Plain-
tiff made no Aflurance. The Plaintiff re-
plied, That he fealed a Feoffment, and the
Defendant negleéed to take Seifin. Defen-
dant demurs, becaufe here is no fufficient
Averment without Notice of the Character
made, and when and how he will execute
it ; for he, making a good Eftate, is a Con-
dition Precedent to the Payment, which the
Court agreed ; and where a Precedent Con-
dition 15 exprefs’d, it muft be averred in the
Declaration, and a Licer, the Party had per-
formed all on his Part is not fufficient : Judg-
ment pro Defendant. Large and Chefhire.
2 Keb. 801. 1 Ventr. 147. Mefme Cafe,

A.covenants with B. to make {uch reafona-
ble Affurance to B. in Fee of fuch Land, re-
ferving to 4. and his Heirs 20 4 Rent per
Annum, as Council fhall advife; and after B.
tenders to 4. a Deed-Poll, by which A. fhall
énfeoff B. of Land in Fee, referving the
{aid Rent to A. in Fee: This is not any fuch
reafonable Affutance to bind 4. to feal i,
for this is a Rent-Seck, and the Deed be-
longs to the Feoffee; and then 4. without
the Deed cannot have any Remedy for the
Rent. 1 Rol. Abr. 423. Guppage and Afcue,
it ought to have been a Feoffment by Inden-
ture rendering Rent.

The Condirion or Covenant is to make an
Eftate of Inheritance to the Obligee or Co-
venantee, at fuch a Day and Place: The
Defendant pleads, He was ready at the Day
and Place to make it, & Plaintiff demurs.

Per
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Per Cur’, the Plea is ill, he ought to give No- Notice of
tice what Eftate of Inheritance he would lﬁh::'ﬁﬁniﬁe
make him. Stiles 61. Allen 24. Brook and pp;
Brook. § Rep. 22.

If 2 Man covenants to make a Conveyance
of certain Lands; if a Warranty or Cove- Warranty or
nant be put into the Deed, he is not bound S&V::;';t;ut
to feal it. 1 Rol. Abr. 424. Raym. 190. 2Cro, iy,
§7I.

The Condition or Covenant is to make
fuch Affurance to the Obligee or Cove-
nantee as the Obligee or Covenantee fhall
devife ; and after the Covenantee devifeth
an Indenture and tenders chis to him, and _
he requires Time to fhew it to his Councel, Time to ad-
he muft feal it prefently, for the Covenant is V&
peremptory. 1 Awxdeijon 122, Cafe 117. An-
drews and Eddon. 1 Rol. A5v.424. Wooton and
Crook. 2 Rep. 3. Man/er's Caie.

If a Man 15 bound to makz good abfolute
perfect Aflurance in Fee of Copyhold
Lands, or others, it muft not only be an ab-
folute, but an effe@ual Conveyance. If a
Man be bound to furrender a Copyhold to
the Ule of A. and hi, Heirs, oa Confidera-
tion of Money, if he fuirender into the Te-
nant’s Hands, he muft get it prefented, for
it muft be an effeGtual Surrender. As if a
Man be bound to make a Feoftment to me Covenane to
upon Requeft, if I requ:it him to make a make a Feoff:
Deed of Feoffment, with Letcer of Attorney ment,he mutt
to B. to make Livery to me, and he doth fo, make Livery.
this is a good Inception ; yet, if Livery be
not made, it is a Forfeiture of the Condition,
T Rol. Abr. 425. Shaw and Belby. :
.- One is bound to affure 20 Acres of Land, How Acres
the Acres fhall be accounted according to fhall be ace
the Eftimation of the Country where the counted,

Pa Lands'
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Lands lie, and not according to the Meafure
limitted in the Statute. Cro. Eliz. 665. Some
and Taylor.
A Man by Deed indented, bargained and
fold Lands to another in Fee, and cove-
nanted by the fame Deed, to make him a
good and fufficient Eftate in the faid Lands
before Chriftmas next, and afrerwards before
Where s Bar- Chriffmas the Bargainor acknowledged the
‘gainand Sale Deed, and the {fame is enrolled. Per Cur’, by
inrolled doth thar A& the Covenant is not performed, for
notmakea 1o ought to have levied a Fine, or made a

fuffici -
éﬁflcm £ Feoffment. 3 Leon. p. 1« Bendle, Numb. 15.

In Covenant to make Affurance, who to do the
Firf Ad.

One covenants to make an Eftate in Fee at
‘the Cofls of the Covenantee, the Covenan-
tor is to do the Firft A&, (viz.) To let him
know what Conveyance he will make: So
Twiford and Buckley’s Cafe, upon an Indenture
of Covenants ; wherein one of the Parties did
covenant to make a Leafe for the Life of the
Covenantee, and for Two other Lives as

) he fhould name, and the Covenantor was
to give Pofleflion. The Breach affigned
was, That the Defendant had not made
Livery and Seifin, and upon Performance
pretended, the Plaindff did demurr ; and,
upon great Debate, it was refolved that the
Covenant was not broken, for that the Plain-
tiff had not done that which was firft to-be
Eerformed on his Part, (viz.) to name the

ives. 2 Mod. 75.

Covenant or Statute with Defeafance, to

make fuch good Aflurance of an Houfe to
. . with fuch Covenanws which he fhould
ac-
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accept and fignify under his Hand to be rea-
fonable, or fhould pay to him before the
xft of Auguft 3501 He furmifeth he was al--
ways ready. to make the Aflurance, and that
the faid #7. had not fignified what Affurance
he would accept, nor required any. PerCur’,
He is not bound to devife any Aflurance or
Eftate ; but it is in his Ele@ion to accept an
Eftate tendered, or the Money, and there
cannot be an Acceptance but where there is
a Tender on the other Party, and therefore
the other Puarty ought to have devifed the
Eftate, and procured #. to accept thereof,
otherwife he ought to pay the Money. Cro:
Eliz. 718. Mills and Wood.

Covenantor covenanted with the Cove-

nantee, That he, at the Cofts of the Cove-
nantee, would affure fuch Lands to him before
fuch a Day; the Covenantor ought to do the
Firft A&, (viz.) To give Notice what Aflu- Notice where
rance he will make, fo as the other may heedfulos
know what Cofts he is to tender ; alizer, if not.
he covenant to make fome certain Affurance,
as Fine, Feoffment, éc. Cro. Eliz. §17. Hal-
lings and Comnard. ~ Owen 157. Moo. 457. &
§ Rep.22. Mefme Cafe; and it’s all one when
the Covenant is general, and when it is par-
ticular, as to make a Feoffment, the Cove-
*nantor ought to do the Firft A& there if he
will have it by Parol or Indenture.

The Affurance ought to be drawn accord-
ing to the Covenant ; it was agreed 22 Fan.

28 Eliz. That the Defendant fhould make an

Indenture of Bargaim and Sale of all the

Lands, which the Defendant then had in

Yormouth, and on 14 Sepr. 29 Eliz. the Plain- g:d"’.'“" féf

tiff tendered to the Defendant an Indenture g4 2200 20

of Bargain of all thefaid Lands, which he ranted by:h
P3 then Agreement
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then had in Yarmouth, Hab’ to him and his
Heirs, [ecundum Conclufionem & Agrecamentum
pred’, which the Defendant refufed to {zal.
The Indenture of Bargain and Sale is not
warranted by the Agreement, becanfe it may
be he had other Lands on the 14th of Sepr.
39 Eliz. than he had ar the Time of the
Agreement, {o need not to feal it, though
in Truth he had not any more Lands: Tho’
Poph. {aid, if he had more Lands he ought to
have fhewed it. Cro. Eliz. 660. Keeble and
Brown.

If the Affurance drawn agrees in Subftance
with the Covenants, though they vary in
Words, it is not material ; as it it were
covenanted to affure all his Lands in D.
and the Aflurance is drawn by particu-
Tar Names: It is good. Ibid.

When I am obliged, that 7. S. who isa
Stranger, fhall levy a Fine to the Obligee,
the Obligee 1s bound to fue forth a Writ of
Covenant, for it's no Reafon to compel the
Obligor, who is a Stranger to the Eftate
that pafleth by the Fine, to fue 2 Writ of
Covénant ; but if I am obliged to you,
that 7. S. fhall levy a Fine to %. N. in
fuch Cafe the Fine ought to be levied at
my Peril, though 7. N.-will not fue a2 Writ
of Covenant. Winch. 29. Hill and Wald-
1.

If one_do covenant genérally to levy a
Fine of Lands, he is not bound thereby to
go before Commiffioners by Dedimus.  Stiles
Pract’ Reg. 75

Debt

@]
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Debt upon Articles. Chaloner werfus Davis.

Debt for 100 /. and declares, That by Arti-
cles of Agreement, 1 Maii, 8. W 3. between
the Plaintiff and Defendant, Firft, It was a~
greed between the Parties aforefaid, and the Covenant to
Plaintiff covenanted that he, and all Perfons make Affu-
claiming under him, fhould make to the De- "¢
fendant a good and fufficient Title,Affurance,
and Conveyance, of certain Lands, upon or
before the 17th Now. then next enfuing. Se-
condly, The Defendant covenants with the
Plaintiff, that he or his Affigns, tempore -exe-
cution’ & figillatiow' tal’ Conveyance, and in
Confideration thereof would well and truly
pay, or caufe to be paid unto the Plaintiff,
his Executors, . Adminiftrators, or Afligns,
the full and juft Sum of 5o3 /. at the Houfe
of Sir Francis Child, ficuate, &c. and fome
other Articles, both bind themfelves in 100/,
for Performance. The Plaintiff avers, he had
performed all the Covenants and Articles on
his Part, and that the Defendant had not kept
the Articles and Covenants on his Part ; and
particularly the Plaintiff avers, that he and
one Robert Markam, of, &rc. poft confetion’
pred foripti Articulorwm prad & ante prad
17 Diem Nov’ in eodem (cripto Avticulorum men-
tionat’y [cill 16 Die eifdems Menfis Novemb' (eo-
dem Robertd Markham) poffeffionat’ exiften’ de &
in tenementis & pramiffis prad pro vefid duorum,
Terminorum Annorum refvz;’/ime inde preefas’ Willoy'
Chaloner (le Plaintiff,) & Heredibus [uss [pec-
taw’ apud S. pred quandam Indemtwram ﬁfam
Barganie & wenditionis de Tenementss nc pree-
wiffis pred in [oripto Articulo & prad men-
tionat' fecer’ & figillaver & us facta fua Inden-

Pge tux’
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tur’ ill ad ufum ipfins ThomeDavis adtunc & ibid
deliberavere pro quam quidem Indemwr’ pred
Willielmus Chaloner & Robertus pro & in confi-
devatione feperal’ fumd’ § s. &c. eifdemn W, C. &
Robers in manibms refpective folut’ (and {o re-
cite the Leafe for a Year,) and then recites
the Releafe dated 17 Now. fealed and delive-
red to the Ufe of the faid Thomas Davis. The
faid Tho. Davis did grant, releafe and con-
firm (in Confideration of §o3 L bowe, &c.
in manibus mentionat’ fore folur’ ) and the faid
R. M. in Confideration of §s. and fo recites
the Releafe, &c. And the Plaintiff avers, that
he was then ar}d theredready, and oﬁ'ereg
lemper que poftea fuit & adbuc paritus exiftit ad
fwﬁigiz ip_;;'us Thome (le Deferfda,nt) facer &
procrare fier aliquam aliam copugyanciam de Te-
nementis & Pramiffis pred. [ecundum formam Ar-
ticulorum predi : And further avers, thatthe
Defendant. pofea [cild pred 17 Die Now. apud
S. pred’ de Premiffis notitiam babyit. Et fic inde
aotitiam babens pred (le Defendant ) Indenf
il [e agreeare ffq. ill de eifdem W. Chaloner &*
Roberto ut falt eorund’ W. Chaloner & Robert.
pread Thome acceptare adtunc & ibid penitus recu~

[ovit & adbuc recufar & prad fummam 503 L

eidem W. Chaloner [ecundum formam & cffectum
feript Articulor’ praed prad Thoma feu Affgnat’ [ui
non folver [enfolvi. c:ufaver’. Sed, ill eidem Willo'
Chaloner [olvere fecundum formam & effetum
Articulorum prad , prad Thomas contradixit & ad-
buc comtradicit per quod Atio accreviy eidem Witlo'
Chaloner ad exigend & habend de pred Thoma
pred 100 I pred tamen Thomas licet fepius re<
gm’éﬁ’ &c. ad dpmnum 20}, Et inde, &c.
cmurrer. T

T he'ﬁ.'q
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Thefe Exceptions were taken to this De-
claration.

Y Excepr. That the Execution of the Con- Where.the
veyance ought to precede the Payment of the Execution of
Money ; and then if the Plaintiff hath no ‘hee(i,‘::“;“g'
fufficiently fhewed that he had executed fuch ;::cedegthem
Conveyance, he hath not well entitled him- Payment of
felf to the Aétion, and the Execution of the the Money,
Conveyance ought to precede the Paymerit or not.
of the Money : And it was faid by the De-
fendant’s Council, that by the Articles no
Day certain was appointed for the Payment
of the Money, but this by the Agreement
of the Parties was to be reduced to a Cer-
tainty by the Aé of the Plaintiff, viz. the
Execution of the Conveyance: By the Arti-
gles, the Conveyance was to be made upon or
before the 17th of Nowember then next en-

{uing ; and, as it feeems, if the Plaintiff had
executed a Conveyance before this Day, he,
might have had Aéion for the Money imme-
diately after, by which it is proved the Da-
ty accrues to the Plaineiff after the Exécu-
tion of the Conveyance, and not beforé, M
the Covenant had been to.convey the Lands
on a Day certain, then there had been fome
Colour that the Words, zempore executionss &
in confideratione inde, &c. fhould refer to the
faid Day, and not to the Execution of the
Conveyance ; and yet in fuch Cafe it hath
been adjudged, that the Payment of the Mo-
ney thall refer to the A& to be done, as was
in the Cafe of Ehwick and Cudworth, 1 Lus.
and fo the Cafe of Shales and Seignore:r Iutr. -
10W. 3. B. R. where the Plaintiff covenants
with the Defendant to tranfe: to the Defen-
dant 400 / in the Bank Stock, and the De-
fendant covenants that he would accepe ité
SR - and
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and that he,tempore tranflationss inde,would pay
fo much to the Plaindiff; and in Aétion on
the Breach of this Covenant the Plaintiff de-
clares, that he had given Notice to the De-
fendant, that he at fuch a Day dnd Place
would transfer, &c. and appointed the De-
fendant to be there, & c. which he had refu-
fed, and the Breach was afligned in the Non-
payment of the Money ; but upon Demur-
rer, Judgment was given for the Defendant,
for that it appears by the Plaintiffs own
fhewing that there was not any Transfer,
and fo no Money was due : The Opinion of
the Court was, that the Execution of the
Conveyance was to precede the Payment of
the Money.

And as to the Point of pleading the Execu-
tion of the Conveyance, it was not well plea-
ded,for that upon the whole Matter there was
aSurrender of the Intereft of Markham to the

Plaintiff, and by Confequence the Leafe foran

Year was only the Leafe of the Plaintiff, and
then the Plaintiff ought"to have deciared up-
on the Truth-of his Cafe, according to the
Operation of Law, upon all the Matter
of Fa& of the Cafe, which not being done, °
the Declaration for this is ill ; and thefe Ca-
fes were cited to prove it, 2 Sawd. 96. Chefter
and Williams, Noy. 66. Cook and Brombill,
3 Mod. 14. Hell and Seabright, 7 Rep.24. b.

‘But's Cafe, 2 Vent. 149. Lade and Boker, &

260,266, And the Opirion of the Court,that
for this the Declaration was ill 5 for it was
{aid, Tenant for Years may not make a Leafe
within the Statute of Ufes, and by this Means
to give Pofleflion to the Defendant, to make

him capable of a Leafe of the Reverfion.
2 Except. to the Declaration. 'That by the
Articles
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Articles the Plaintiff was to feal and execute

to the Defendant and his Affign$ a good and
fufficient Affurance, & . and the Declaration

is, That he had fealed and delivered to the

Ufe of the Defendant a Leafe and Releafe, Averment
which is not a fufficient Averment of Per- of Perfore
formance of the Covenant in this Refped ; ™"
for paradventure they were delivered to him

who would not deliver them to the Defen-

dant, and the Defendant had not any Means

to compel the Delivery to him, becaufe the
Plaintiff has not mentioned any Perfon to

whom he delivered them; and for this Ex-

ception thefe Cafes were cited, Noy. 18. Zun-

field and Green, 4 Leon. Cafe 48. Beafe and
Drayron’s Cafe, 3 Cr. 143.

3 Except. That the Covenant of the De-

fendant was to pay 103 /. to the Plaintiff, or

his Afligns, and the Declaration is only that

he had not paid them to the Plaintiff, but

doth not fay, or his Affigns ; and the Cafe of

Colt and Howes, 3 Cr. 348. Penfon's Cale, 3 Keb.
440.Abbot and Bifhop’s Cafe, 2Sid.4x.were cited.

4 Except. The Covenant is, that the De-

fendant fhould pay the Money upon the Exe-

cution of the Conveyance, dt the Houfe of

Sir Francis Child, &c. And the Declaration is, Payment fe.
That he has not paid fecundum formam & ef- condwm for-
fectum Articulorum, which is not good Plea- ;;{: & ;]:T
ding : For there being a Time and Place ap- 7 /" ™"
pointed for the Payment, it ought to be al-

ledged, that.the Money was not paid at {uch

Time and Place. Elborough and Yates, 2 Keb.

874. wascited as to this Exception, Vid. 1 Lev.

145. 3 Lev. 293. 3 Cr. 281. 2 Mod. 268.
Lamplugh and Sheers, 1 Lut. Cro. Car, 5. b. but

no Refolution of the Court was upon thefe
- three laft Exceptions. Judgment was given

AN 27'0
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pro Defendant. For the firft Point, fee Thorp
and Thorp, 1 Lut. Chaloner and Davis, 565.

Thorp werfus Thorp. Opinion of Court per
. ' C. F. Hol.

Declaration upon mutual Promifes upon
an Agreement, by which the Plainciff agreed
#o releafe the Equity of Redemption in Two
Clofes, in. Confideration whereof the Defen-
dant aflumed to pay the Plaintiff 71 &-.

In this Cafe the Agreement was, that the
Plaineiff {fhall releafe the Equity of Redemp-

~ tion, in Confideration of which the Defen-

dant is to pay 7 /. fo that the making the Re-
leafe is a Condition Precedent to the Pay-
ment of the Money.

There needs no Averment where Cove-
nant is for Covenant.

15 H.7. 10. A good Difference upon the
Words of the Agreement ; One covenants to
ferve me for a Year, and I covenant to give
him 20 /. he may fue for the 20 L. altho’ he
doth not ferve me ; otherwife, if the Agree-
ment were, that he fhall have 20/, to ferve
me for an Yedt.

There is no Reafon that one thall be com-
pelled to pay Money for Performance of an
A&, before the A& be done. But here the
Differences enfuing are to be noted :

1. If by the Agreement a Day certain
fhall be “appointed for Payment of the
Money, and this Day happens before the
A& can be performed, there, tho’ the Words
are, That. one fhall pay fo much for the Per-
formance of fuch an A& by the other; yet
the Party may have A&ion for the Money

the
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the Money, and before the A& be done,
Vid. Ughtred’s Cafe, 7 Rep. 1 Ventr. 147. Larg
and Chefhire’s Cafe, 1 Sand.319. It was agreed,
that Pordage fhould give to Cole o0 L. for all
his Land, the Money to be paid a Week af-
ter Mid(ummer: An A&ion lies for the Money
before the Land is conveyed.

2. If a certain Day be appointed by the
Agreement; yet if this Day happen after the
Confideration is to be performed, there
ought to be an Averment, . that the Ser-
vice is performed, Dier 76. If a Con-
tract be made between Two, that for the
Hawk of one to be delivered fuch a Day, the
other fhall have his Horfe at Christmas ;
if the Hawk is not delivered at the Day, the
other fhall not have Aéion for the Horfe ;
Vid. 1 Rol. Abr. 45. al’ contra.

I agree, 2 May, make an Agreement, one
to pay fo much, and the other to deliver the
Horfe if they will ; and upon fuch mutual

Promifes they may have mutual A&ion, but

they may alfo make the Agreement other-
WifZ, 2 Mod. 33.

Plaintiff declares, That in Confideration
that he promifed to affign his Intereft in fuch
an Houfe, the Defendant promifed to pay
him fo much: The Qu. was, Whether the
Plaintiff ought to aver that he had affigned
his Intereft in the Houfes. And it was ruled,
he need not make fuch Averment upon the
Authority of Ughtred's Cafe. Judgment pre

.ng". .

Couvenant

225,
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Covenant to make further Aflurance on Requeft.

Within 2 Covenant to make further Affurance with-
Monthafter in one Month, upon Requeft of the Cove-
Regueft. nantee : If the Covenantee requeft him with-
in the Month, and he refufeth, tho” he be
ready after within the Month, yet the Co-
venant is broken, in as much as the Time of
the Month is limited to the Requeft.  Aliser,
had it been within a Month after the Date
of the Deed of Covenant, H. 37 El B, Per-
point and Thimblethorp.
AtallTimes ©he Condition-of an Obligation is fuch ;
hereafter,  If the Obligor do at all Times hereafter,
within the  within the Space of one Month, when he
g}l’“elff %“e fhall be required, make fuch further A& and
he°{}‘,§1;g"; “ Adts, Affurance and Affurances, as the Ob-
required. ligee fhall by his Council demand, &-. then
the Bond to be void. In this Cafe, if the
Obligee do not demand any further Affu-
rance within the Month after the making
of the Obligaticn, yet the Obligor is bound
to make further Aflurance within 2 Month
after Requeft made, after the Month paffed
after the making the Bond, for that the firft
Words, [to wit, Az all Times bereafter,] are
without Limit, and the other Words [#7thin
one Month when be fhall be required) refer to the
Requeft, (wvidelt’) he thall have a Month for
doing it after Requeft, for the more favou-
rable Conftruétion fhall be made to make the
To make fiyr. Agreement effe@ual ; and it is not like a
ther Aflu-  common Covenant, to make furcher Affu-
_tance within rance within Seven Years, for the Ufe
Seven Years. in fuch Cafe has been to interpret it, that he
fhall not be troubled after Seven Years,
Hill. 1650. Wentworth and Wentworth, Intr.
Trin. 1650, Covenant

-
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Covenant is to do any Thing upon Re-
queft. The Plaindff afligns for Breach, The
Defendant could not be found. After,he made
Proclamation at the Church, and in feveral
Market’s giving Notice of the Requefl ; yet Requeft
this is not any Requeft, in as much as it oughttobe
ought to be made to his Perfon, Grimit and made tothe
Pinnell, M. 8 Car B. R. -+ Perfon.

Covenant in Condition of a Bond to con-
vey Land, to make and fuffer, &v. all and
every fuch reafonable A& and A&s, Thing
and Things, whatfoever they be, for the
good and lawful affuring and {fure making of
the Mannor of §. to 7. S. and his Heirs, &c. -

And the Breach afligned was, That he re-

quefted the Defendant, quod ipfe conveyaret &

affuraret Manerinm de S. to F.S. &c.it’s fuffici-

ently affigned, for the Defendant ought to

have done this upon Requeft by Feoffment,

or fome kind of Affurance, and if after the

Plainciff requeft a Fine, the Defendant Every fovera}
ought to acknowledge it alfo, and {0 upon Requeft.
every feveral Requeft; but he is not bound noe pound to
to give any Obligation or Recognifance, give collate.
which is collateral Security, Yelv. 44, 45. ral Security.
Pudfey and Newfham, More 682. 1 Brownl. 84.

mefme Cafe.

Covenant to make farther Affurance ; If Conditional
he make Aflurance on Condition, it is nor Affatance.
a Performance, 1 Rol. Abr. 425. Rishon and
Gair.

Debt on Bond of Covenants ; the Plain-
tiff fets forth an Indenture, which purports
a Grant of Land by Two Men and their
Wives, {eifed in Fee in Right of their Wives,

Partners to the Plaindff ia Fee ; and it was
covenanted, that the Plaintiffs and their
Wives had good Right to affure the Land,

and
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and to make further Aflurance upon Requeft
at any Time within Seven Years; and for
Breach, that one of the Wives was within
Age at the Time of the Aflurance, and dies,
and the Right of the Land defcended to her -
Son, an Infant. The Defendant pleads, the
Wife was of full Age, and it was found fhe
was within Age : It was moved in Arreft of
Judgment, Here is not any Requeft fhewed
to make the Affurance according to the Co-
venant, and {o no Breach affigned. And tho’
.he had Time for Seven Years to make the
Requeft, and the Wife dies within the Seven
Years, and the Right defcended to the In-
fant, and fo impoflible to make a good Aflu-
rance. Per Cur’, the Death of the Wife in
the Infancy of the Son was an A& of God,
The Plain. 2nd. it was the Faulc of the Plaintiff that he
tiff *sFaultin did not demand the Affurance in the Life of
not demen- the Wife, and after her full Age; for it ap:
ding Al pears by the Verdi@, that in the 29 Car. 2. fhe
vance. was Twenty, and that 32 Car. 2. the had If-
fue, and fo the Breach not well afligned. But
another Breach was thewed, (viz.) That the
Wife being within Age at the Time of the
Covenant, as appears by the Verdi&, fhe
had not Power then to convey the Eftate ac-
cording to the Covenant, and this was a ma-
nifeft Breach, Sir Tho. Fones, 195. Nafh and
Afton.
Tolkvy a ﬁOne covenants for further Aflurance to le-
Fine. vy a Fine of all his Lands ih D. which were
Four Houfes, and tenders a Fine. Defendant
pleads, that at the Time of the Covenant he
was only feifed of Two Houfes, and that
the other Two defcended to him afterwards,
and good, for he is not bound to levy a Fine
of more than he had at the Time of the Co-
I venant,
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venant, for then more would pafs, and is not
like to the Cafe where more Acres are com~
prehended in the Fine, which will be to the

Conifor : So covenant to levy a Fine of Two

Acres, and the Fine is of Four Aecres by the
Name of Two Acres comprehended in the
Indenture, itis not good, t Rol. Rep. 103,
117. Wilfon and Welch, 2 Bulff. 317. '

Covenant to make further Aflurance, and
to do any A& or A&s, &e. and thews that he
demanded of him, and tendered a Note of a
Fine, comprehending that he would levy a
Fine of Three Mefluages, & and that he
required him to acknowledge it before a
Judge of Affize. The Defendant pleads, That
in the Note were more comprehended than
he intended to affure ; it’s no Plea : For the
Refidue is to the Ufe of the Conifor, and
the Plaintiff need noc fhew that a Writ of Co-
venant was depending at the Time of the
Requeft, tho’ he muft do that to make a
good Fine, Cr. Fac. 251. Boulnes and Curtz.

Covenant to make a Leafe of fo many
Rooms upon Requeft, and the Covenantor
sroftrated Part ; the Plaintiff did not aver
fn his Count, that he requefted the Defen-
dant to make him a Leafe, but it feems not
to be neceflary, the Defendant having dif-
abled himfelf by the Proftration of the Buil-
dings, 1 Lut, 308.

Q- Covenant

225
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Covenant to make Affurance as Councel [hal
advife.

Dive:tity be-  1f 4. covenant to make fuch Affurance far
tween '}iﬁ“‘ the Paymertr of 100/ to B. as his Coun-
oo Affs cel fhall devife, and his Councel devife chat
rance, A. fhall make an Obligation of 1000/ for
the Payment of 100 L he ought to perform
it. Aliter, if the Covenant had been to make
fuch reatonable Affurance.
That he hall A Man covenants to make fuch Affurance
be bound in 2 as the Councel of the other fhall devife ; and
Bond that the the Councel advifeth that he fhall be bound
?'hc_’frgalk{i' in a certain Obligation that the other fhall
o ace. | occupy the Lands peaceably ; he is not bound
to perform it, for this is net any Affurance
Alirer, ifa  Within the Intent of the Covenant. Per Cur’,
Aan be but if 2 Man be bound to do fuch A&s for the
‘boundtode  Affurance of the Mannor of B. as the Coun-
‘uch A8s. el of the other fhall devife ; and the Coun-
cel devifeth that he fhall make an Obligation
or Statute that the other fhall enjoy it, he
ought to perform it, otherwife he hath bro-
ken his Covenant.
If a Man covenant to make fuch Affu-
rance as the Councel of the Covenantee fhall
devife, of an Annuity of 30/ and of 200/
in Monies, and the Councel devifeth that he
fhall make an Obligation, in which he fhall
oblige himfelf, his Heirs, and Executors, to
pay to the other the Annuity, and alfo 200 /
Obligation 2t certain Days ; he is not bound to perform
not any Afla. it, for this Obligation is not any Aflurance
rance. of the Annuiry.
Covenant is to make to the Covenantee, or
his Affigns, as good a Leafe as Councel may
advile ; and after the Obligee comes to the

Obligor,

As Ceuncel
may advife.
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Obligor, and appoints him to make a
Leafc to 7. S. he ought to do it, al-
tho’ no Councel advifeth it but the Obligee
himfelf ; for by the Words it is not neceflary
to have the Advice of Councel, but only that
the Leafe be made fo good as Councel may
advife, Allen and Wedgiwood.

If the Condition or Covenant be to make
{fuch Aflurance in Law of certain Lands to
the Covenantee or Obligee, as by the Coun-
cel of the Covenantee upon Requeft made
fhall be advifed; and after 7. S. was of
Councel of the Covenantee, and gives his
Advice to the Covenantee, that the Cove-
nantor fhall make a certain Affurance ; and
the Covenantee gives Notice to the Cove-
nantor of the faid Advice, and requires him
to perform it ; he ought to perform it, for it Counceltc
is more convenient that the Councel fhalf Yyhomyo give
give the Advice to the Covenantee than to t¢ Advice:
the Covenantor, for that the Covenantor
doth not know whether he be of Councel in
this Mateer, for he may be of Councel in one -
Thing, and not in another, § Rep. Higgenbo- 3 Mod. 192,
thom's Cafe. In Covenant to make turther
Aflurance ; If the Councel devifeth an Obli-
gation or Statute for the peaceable Enjoy-
ment, he is not bound to make it ; but if the
Covenantwere to do {fuch A& or A&s for the
Aflurance of D. as his Councel fhall devife,
and he devifeth a- Statute for the peaceable
Enjoyment thereof, he is bound to make Af-
furance as the Plaintiff’s Councel fhall devife:
It is not {ufficient to plead he made fuch AfX How toplead.
furance, but that the Plaintiff’s Councel de-
vifed fuch Affurance which he had made,
Cr. EL 393. in Huschinfor's Cale,

Q-2 On
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On Covenant, that before fuch a2 Day he
would make fufficient Eftate of Lands of fuch
Value to the Plaintiff for Life ; the Defen-
dant pleads he made an Eftate in Lands of
fuch a Value, &c. he muft thew what Eftate
was advifed, and what Land, that {o there
may be an Iffue, 28 H. 8. 1. 4.

One covenants to make further Affurance
to the Bargainee, as his Councel fhall advife ;
in this Cafe the Bargainee himfelf, altho’ he
be learned in the Law, may not devife this
Aflurance, but fome one of his Councel
ought to devife it ; for if the Party himfelf
may devife it, then it fhall be no Plea to fay,

Concilium non  quod Concilium non dedit advifamentum, § Rep.
dedit Advifs- 19.b. This Cafe was denied for Law. by all
mentum. the Judges, Pafche 13 Will. 3. Cam. B. Walker
contra Gower.
By Adviceof  If one be bound to make to aMan a fure,
7. D. if 7. D. {ufficient, and Jawful Eftate in certain Lands,
;.df‘gf? o S by Advice of 7. D. if he make an Eftate to
curity v, Dim-according to the Advice of 7. D. be it
Difcharge of {ufficient or not, lawful or not lawful, yethe
the Covenane. is excufed of the Obligation, § Rep. 23. 4.
{o faid in Lamb’s Cafe.
Covenant o Articles of Agreement, whereby the Plain-
make Affu- tiff covenanted to make an Aflurance by a
rance, and on Day of Lands, as the Councel of the Defen-
tf?égxmof‘: dant fhall advife, and on perfe@ing thereof
300 Lqobe the Defendant is to pay 300 . and 300 at
piid. Defen- 2 Day after. The Defendant pleads, the
dantpleads  Plainciff had not at the Time of the Cove-
::31’13'""5 nant, or after, any Right or Eftate. Plain-
Ri‘g;:;:"y tiff demurs.  Per Tovifden, he may demur, for
Efare. tho’ the Plaintiff has no Eftate, yet if he be
required to convey,and doth notthen do it by
the Time, the Covenant is broken, for the
Eftate of the Covenantor may be in Truﬁé
Sea
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Sed Cur’ contra. This is good in Aéion by the
Defendant for Non-aflurance ; but here the
Action is for the Money, and fo the Defen-
dant hath Ele&ion to plead as here, or that
“he tendered fpecial Conveyance by Advice,
and the Plaintiff refufed ; and the manifeft
Intent of the Parties is not to pay any Money-
but ypon Affurance, 1 Keb. 734, 756, Audly
and Berry. ,

If A. covenant with B. to make {uch rea-
fonable Affurance to B. in Fee of fuch Land,
referying to A. and his Heirs 20 5. Rent per
Annym, as the Councel of B. fhall advife ;
and after B. tenders to 4. a Deed-Poll, by Deed-Poll
which 4, enfeoff’d B. of the Land in Fee, 202" fAfr“"
referving the {aid Rent to 4. in Fee: This is ;{a:::‘o
not any {uch reafonable Aflurance to bind 4.
to {eal, for this is a Rent-fcck, and the Deed
belongs to the Feoffee, and then A. withoue
the Deed fhall not have any Remedy for the
Rent, for he cannot prove the Feoffment,
Guppage and Afeue, Mich. 11 Car. B. R.

A. covenants with B to make and do all
fuch A&s and Devifes for the better Aflu-
rance, which fhall be devifed by B. or his
Councel. B. devifech a Releafe to be fealed
by A.and C, his Son, and 4. prefently feals
it, but C. not being letter’d, nor could:read,
prays B. to deliver it to him, that he might Time tofhew
fhew it to a Man learned in the Law, to in- i, if it were
form him if it were according to the Cove- ‘;C‘(’:'d‘“g to
nant, and if it were according to the Cove- &€ -0V¢?ht:
nant or Condition he would feal it; which to
do B. refufeth, and C. refufeth to feal it :
This is a Breach of the Covenant, for that he
did not require the Writing to be read ta
him, and he was bound to take Conifance of
the Law, whether it was according to the

Q3 Covenant,
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Covenant, and he fhall not have a reafonatle
Time to fhew it to his Councel, and the Co-
venant was Peremptory, to be'performed at
his Peril, Dier 338. a. Wotton and Cookey

2 Rep. 3. Manfer's Cale.

So in Simms and Swmith’s Cafe, 1 Rol. Abr.
441,442 If A. being Copyholder for Life, co-
venants with B. to {urrender to B.inReverfion
the faid Copyhold Tenement, fuper rationa-
lem requifitionem eifiend’ per B. and after B. ten-
der to 4. a Writing, purporting a Letter of
Attorney of Surrender of the faid Tenement
to B. and 4. requefls that before they feal i,
that fhe by her Councel circa [eriptam illud in-
[ra rationabile tempus tunc proximum Jequens Ad-
-ifaretnr, which B. refufeth, and upon this
4. refufeth to feal it: Admitring that 4 was
bound to feal the Letter of Attorney, and to
{urrender by fuch Letter of Attorney, then
{he had broken her Covenant, for {he ought
to take Conifance of the Law at her Peril,
whether the Letter of Attorney be according
to her Covenant, and fhall not have any
Time to be .advifed upon it ; but the reafo-
nable Time mentioned in the Covenant, in-
tends reafonable Time in the doing it, (wiz.)
the fhall have Time to read it before fhe
feals it. IRRT : " ~ '

Covenant to make fuch Aflurance as Coun-
cel fhall devife ; they fay, they tender’d a
Leafe and Releafe devifed by Councel, and
fets it forth with the ufual ‘Covenants, and
with a Warranty : Ufual Covenants may be

nants may be Pt in, but not a Warranty, 1 Mod, 67. Laf-

Pu; iﬂe :

[eds and Catterton, Vid. 2 Keb. 685. Raym.

A Cove-
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A Covenant to make fuch Affurance for
the Payment of 100 /. to B. as his Councel
fhall devife, and his Councel devifeth that A
fhall make an Obligation of 1000 I for the
Payment of 100/ he ought to perform it,
otherwife had it been to make fuch reafo-
nable Affurance as the Councel of the Cove-
nanteg fhall devife, 1 Ril. Abr. 423.
Covenant tomake {uch Affurance as Coun-
cel of, &rc. fhall devife, and the Defendant A.t’}f’&;ﬁ’
by Advice of Councel demandeth a Releale 7,002 ¢
with Warranty. Per Cur’, this is not any Af- fyranc,
furance, but a Means to recover in Value,
2 Leon. 130. Wye and Thoroughgood.
A Covenant to make {uch Eftate to the
Plaintiff as his Councel fhall advife,and faith
Concilinm non dedit Advifamentum': It was a Concilium non
Quere, whether he ought not to {ay, Concilium dedit Advifa-
nullum dedit Advifamentum, but now it’s fectled e
a good Plea, 1t H. 7. 23.4. 6H. 7. 4. and
need not alledge what Perfons were of his
Councel, and that they gave no Advice, for
the Plea is in the Negative ; but if he plead
his Councel -gave to him fuch Advice, he
ought to plead what Perfons were of his
Councel ; then the Replication was, that
F. w. was of the Plaintift’s Councel, and no
more, and he gave fuch Advice, & which
Advifement the Plaintiff notified to the De-
fendanc : Iffue on the Advice, 6 H. 7, 4.
One covenants to make fuch Aflurance as
the Plaintiff s Councel fhall advife, and he
pleads Performance of Covenants, he cannot
afterwards fay, Concilium non dedit Advifa- contilivm non

mentum, in Specot and Sheer’s Cale, Cr. El dedit Advifa.
828, C MENIHIN,

Q4 If
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Notice.

Regueft,

The Law of Covenants.

If T am bound to make you fuch Affurance
as F. S. fhall devife, I am bound at my Pe-
ril to procure Notice ; but if T am bounden
to make fuch Aflurance as your Councel fhall
devife, there Notice ought to be given to
me, X Leom. 10§. Raf. 141. in Atkinfor’s
Cafe, ‘

w. covenantsfor himfelf, his Heirs, Exe-
cutors, Adminiftrators and Afligns, within

Seven Years, upon Requeft to convey to the

Plaintiff a Copyhold Eftate : 77 dies, a Re-
queft muft be made to his Execytors. Tho’

w. was feifed in Fee, the Executors are

bound to fee it done ; 2 Bulf. 158. Thur(dew’s
Calfe.

Covenant to convey certain Lands in R.
to the Plaintiff, by fuch Conveyance as the
Plaintiff’s Councel thould'advife ; and the
Plaintiff by Advice of his Councel did ten-
der a Leafe and Releafe in bac verba, which
Releafe contained feveral Covenants,amongft
which one was againft a Stranger, and a
Warranty, and the Defendant refufed to
feal it. Per Cur’, there ought not to be a
Covenant againft a Stranger, nor Warranty,
Raym. 190. 1 Sid. 467. 1 Mod. 67. 2 Kechle
685. Laffels and Challerton. o

Covenant to 'make an Affurance, and on
perfeéing thereof the Defendant is to pay
300 L. Covenant is brought for the Money.
Defendant pléads, the Plaintiff had no Eftate
which he could convey :"The Plea is good,
if no Aflurance, nothing is to be paid, al-
tho’ the Plaintiff averred he was ready to
perfeé it, and that the Defendant never ten-
dered any, nor hath paid ; here the A&ion is
for the Money, and the Defendant hath E-
Iection to plead as heie, or that he tendered
. ' a fpecial
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a fpecial Conveyance by Advice, -and the
Plaintiff refufed. Judgment pro Defendant,
1 Keb. 734, 756. Audley and Berry, ,

Covenant that if the Defendant would pay
4o 1. he would convey as the Councel of the
Plaintiff fhoyld advife. In A&ion of Cove-
nant for the Money, Defendant pleads the
Plaindff did not convey as Councel did ad-
vife, which per Cur’ is 1ll, without particular
fhewing the Manner, and what the Councel
did advife, 1 Keb. 178. Haines and Baily.

In A&ion of Covenant,which was to make
fuch an Affignment to the Plaintiff, accor-
ding to an Agreement made between him
and the Defendant as Councel fhould advife.
The Queftion was, If the Plaintiff or Defen-
dant’s Councel fhall give the Advice? It
feems his Courcel fhall advife to whom the
Covenant is to be made, 1 Bulff. 160,

- At whofe Cofts.

That the Covenantor at the Cofts of the
Covenantee wounld affure fuch Lands before
fuch a Day ; the Covenantor is to make thg
Aflurance what he pleafeth, and oughe to
give Notice what Affurance he will make,
and his Readinefs that the other may know
what Cofts he is to tender, Cr. EIL §17. Hal-
ling and Connard. "The Covenantor ought to
do the firft A&, (wiz.) notifie to the Cove-
nantee what Eftate he will make, {o that
the Covenantee may know what Sum to ten-
der ; and it is all one, whether the Cove-
nant is general or particular, asto make a
Feoffment, &e. Moo 457. & 5 Rep. 22. 5,
mefme Cafe, - C

*

If

233



234

Aflurance to
be made by
Parcells,if re-
guiredu I

Plea, That
he Plainciff
did nor ten-

der the Cofts.
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If the Affurances are to be made at the
Cofts of him to whom they ought to be
made, he may require the Aflurance to be
made by Pargels. Aliter’, when the Cove-
nantor is to be at the Charges : Yert there, if
the Party require an Aflurance of Parcel, the
Covenantor muft do it, but then he is difZ
charged from making any Aflurance of that
which remains, Crk. ElL 681, Wafhington's
Calfe. ) ~

A Condition or Covenant to make a fuf-
ficient Leafe to the Obligee or Covenantee
before fuch a Day, the fame to be made at the
Cofts of the Obligee : It is a good Plea, that
the Plaintiff did not tender the Cofts to him,
and if then, that he was ready, More N°. 73,
Q. ceft Liver.

A Covenant that the Vendor fhall make
further Aflurance at the Cofts and Charges
of the Purchafer ; it was alledged for Breach,
that a Note of a Fine was devifed and in-
groffed in Parchment, and delivered to the
Vendor to acknowledge the Fine at the Af:
fizes, which he refufed to do. And the Plain-
tiff s Breach was demurred upon, becaufe he
did not offer Cofts to the Vendor; and per

Cur',its ill, x Brownl. 70. Preffan and Dawfon.

P lma'ing:.
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Pleadings. Vide fupra Sparfim.

Condition of a Bond was, That if the
Plajntiff fhall feal to the Defendant a good
and fufficient Conveyance in the Law of his
Lands in Famaica,with ufual Covenants, as by
the Defendant’s Councel fhall be advifed, then
if the Defendant thould thereupon pay, &+
after Oyer of the Condition. ~ The Deféndant
pleads, that Mr. 7. a Councellor at Law, did
advife a Deed of Bargain and Sale from the
Piaintiff to the Defendant, with the ufual Co-
venants of all his Lands in Famaica, and ten-~
dered the Conveyance to the Plaintiff, wha
refufed to feal the fame. Plaintiff demurs.

1. Becaufe the Defendant hath not thewed

the Conveyance, and an affirmative Plea
ought to be particalar ;: As to plead gene-
rally Exoneravit, is not good, but it mufl be
thewed how, Cr.2. 165, 359, 363. 1Sid. 106.
Cr. Car. 383. 2 Leon. 214.
" 2. The Matter of the Condition confifts
of Law and Fa&, and both ought to be fet
out. The preparing of the Deed is Mattet
of Fa&, and the Reafonablenefs and Vali-
dity thereof is Matter ‘in Law, and the
Court muft judge of it. '

3. The Plea is, That the Indenture had
the ufual Covenants, but doth not fet them
forth. = " '
" But per Cur’ the Plea is good. For if the
Defendant had f?t fgrtli thg ‘whole Dyeed Ver-
batim, yet becaufe the Lands are in’ Famaica, Of ands
and 'thz Covenants are intenge’d fuch as are 3kmln‘ic';?s “
ufual there, the Court cannotjudge of them,
but they muft be tried by the Jury. He hath
fet forth, the Conveyance was by Deed of

' " Bargain



236  ° The Latw of Covenants.

Bargain and Sale, which is well enough, and
{o if it had been by Grants, for Lands in ¥a-
maica pafs by Grant, and need no Livery
Ifany Cove. 2nd Seifin. If any Covenants were unrea.
nantsbeun-  fonable and not ufual, they are to be thewed
reafonable, t0 on the other Side. Judgment pro Defendant,

:,;eﬂ;:l‘:;;d o8 2 Mod.. 239, 240. Goff and Elkin.

Side.

CH AP XXIIL

Covenant to levy a Finey, or upon further Affu-
rance,

IF one do covenant generally to levy a Fine
i of Lands, he is not'bound thereby to go
before Commiflionersby Dedimus, Stiles Pradt.
Reg. 75.
The Covenant was, That 7. S. who is a
Stranger, fhall levy a Fine to the Covenan-
tee, the Covenantee is bound to fue out a
Writ of Covenant, . e. to do the firft A&.
Aliter, if T covenant with you that 7. S. fhall
levy a Finé to 7. N. Winch. p. 30. Hill and
Waldron. ' " o
Whotofue = Covenant is, That the Covenantor fhall
outthe Writ levy a Fine to the Covenantee, the Cove-
of Covenant. nantee ought to do the firt A&, 4. e. to fue
a Writ of Covenant, § Rep. 127. 4. in Palmer’s
Cafe, mefme li. 22. b. '
‘The Condition was, That 7. S. fhall levy
a Fine to the Covenantee before fuch a Day.
Defendant pleads, the Covenantee had not
fued forth a Writ of Covenant. Plaintiff re-
plies, that before the Covenant made 7. S.
had made a Feoffment to 7. D. of the Land,
and the Feoffec was in Pofleffion a&‘ that
ime.
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Time. Here the Covenantee need not {ue out

a Writ of Covenant, for by the Feoffment

7. S. had difabled himfelf. Q. Winch. 3o. Eill Difability,
and Waldron.

One covenants for further Aflurance to
levy a Fine of all his Lands in D. which was
Four Houfes, and tenders a Fine. The De-
fendant pleads, at the Time of the Cove-
nant he was only feifed of Two Houfes, and
that the other Two defcended to hin after-
wards, and good. A Covenant to levy a
Fine of Two Acres, and the Fine is of Four of Foyr 4.
Acres by the Name of Two Acres, conipre- cres by the
hended in the Indenture, it is not good, Name of
I Rol. Rep.'103. Wilfon and Welfh, 2 Balff. 317, TWo fcress
1 Rol. Abr. 425.

A Covenant to make further Aflurance,
and to do any A& or A&s, &c. and fhews he
demanded of him, and tendered a Note of a
Fine, comprehending that he would levy. a
Fine of Three Mefluages, ¢c. and that he
required him to acknowledge it before a
Judge of Aflize. The Defendant pleaded, Defendane
in the Note there wert more comprifed than Pleads, in
he intended to affure: It’s no Plea, Cr. Fac. :ﬂ: Note

b re were
2§ 1. Bonlney and Curtes. If one be bound to jore compri-
levy a Fine to another, he is not bound to fed than was
{ue forth the Writ of Covenant, but he who intended.
is to have Advantage of the Fine is to do it. Whe tofue
And in the Caft aforefaid, he ought to levy forth the
a Fine upon this Note, notwithftanding there Writ-
was no Writ of Covenant then hanging ; and
in the faid Cafe, tho’ the Note contained
more Acres than the Two-Yard Lands, it is
good, 1 Bulf. go. Vid. Cafes.

If



438

Levying 2
Fincy. for fur-
ther Aflu.
rance.

Offered 2

« Note of a
Fine, butno
Cofls.

&he Lats of Covenants,

If one covenant generally to levy a Fine
of certain Lands, the Covenantor is not
bound to go before Commiffioners authori-
zed by a Dedimas to take the Fine to acknow-
ledge his Confent, for it thall be intended hé
is to do it the ordinary Way, which is not
before the Commiflioners, 7r. 22 Car. B. R.

Alfo upon a Covenant to levy a Fine, the
Party muft bring his Writ of Covenant, Es
Precipe & Concord’, and tender it to the Co-
venantor, before an A&ion of Covenant wil]
lie for refufing to do it.

On a Covenant for farther Afflurance, the
Breach of Advice and Requeft by fuch a
Councel, and thews a Dedimus poteffatem to
A. and to receive the Conifance, and the Co-
venantor being requefted, refufeth. Tho’ he
fhew not any Writ of Covenant was depen-
ding, or that the Writ was delivered to the
Commiflioners, and tho’ the Fine was with
Warran:y ; yet becaufe the Covenant is not
%o levy a g,ine, but to do fuch A&sbas thall

e required, Judgment, pro Quer’, Latch. p.186.
Tindal’s Cafe. & froe P

A Covenant that the Vendor fhall make
further Affurance at the Cofts and Charges
of thePurchafer ; It wasalledged for Breach,
that a Note of a Fine was devifed and in-
grofled in Parchment, and delivered to the
Vendor to acknowledge the Fine at the Af~
fizes, which he refufed to do. And the Plain-
tiff’s Breach was demurred upon, becaufe he
did- not offer Cofts to the Vendor, and per
Cur' it’s ill, 1 Brownl. 70. Prefton and Daw-

ﬁ”‘

A Con-
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A Condition to levy a Fine, not faying
to whom, at the Cofts of the Obligor ; the
Defendant pleads no Fine was levied by the
Wife of the Plaintiff according to the Condi-
tion.Plaintiff demurr’d, on §Rep. Palmer'sCafe,
and Hull 48. Waldren and Hill, becaufe it is not
averred that the Defendant brought any Writ
of Covenant, fed non Allocat’. For per Cur’, the Fine to be
Law is now changed, and the Fine levied levied “;g".
before any Writ entered, and therefore mudt Sgeorsnant.
be done by the Plaintiff without any Writ, ’
x Keb. 816, Culpeper and Auftin.

A Condition that fuch 2 Woman fhould
make fuch farther reafonable Affurance to
%. D. as F. D. fhould devife. 7. D. levied a Diverfity to
Fine, and required her to come before the ‘“‘b‘;e '“ﬁ@'
Judge of Affize to acknowledge ; fhe came, o - ':ng'a
and the Judge refufed her as non compos mentss. (pecial Cove-
Per Cur’, the Condition was not broken, be- nant to ac-
caufe it is to make a reafonable Affurance. knowledge a
Aliter'y if the Words had been fpecial to ac- Fine.
knowledge a Fine, 1 Leon. 304. Per ‘and
Callss.

Condirion that he and his Wife would le-
vy a Fine upon reafonable Requeft of the
Obligee ; he made the Requell, the Wife be-
ing very fick, fo as fhe could net travel ; Sicknefs:
refolved her Sicknefs faved the Obligation
from Forfeiture, More N°. 256.

A Covenant that Baron and Feme being
Leflees for Life fhould levy a Fine to a
Stranger, at the Cofts of the Stranger ; and
alfo that they fhould levy a Fine of. other
Lands to a Stranger at their Charge. The
Covenantor f{aith,the Baron and Feme did of-
fer to levy the Fine if the Stanger would
bear the Charges. Plaintiff demurs, and
Jadgment pro Quer’, becaufe the levying of -

the

-
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the fecond Fine had no Reference to the
other, for [and 4lf] makes them Two Di-
ftin& Sentences.

Pleadings.

Bond for, Performance of Covenants ; ong
was to marry S. the Daughter: Another,
That Sir E. S. and his Wife fhiould levy a
Fine of fuch Lands to the Defendant, and
to the Plaintiff’s Daughter S. and to the
Heirs of their Bodies. 3. That the Inheri-
tance of the Premiffes fhould remdin in the
faid Sir E. S. or himf{elf uncil the Fine levied,
4. Whereas he had granted a Leafe for
Years to S. the Plaintié ’s Daunghter, that he
had.not made any former Grant, nor would
make any Grant thereof without the Plain-
tff’'s Aflent. The Defendant quoad the laft
Covenant in the Negative pleads, That he
had not made any former Grant of the
Leafe, nor had made any Grant after the
Obligation, without the Plaintiff’s Aflent. E¢
quoad omnes alias conventiones, that he had per-
formed them. Plaintiff demurs. ‘

1. Becaufe the Covenant to levy a Fine is
ah A& to be performed by a Stranger, and
itis an A¢t to be performed on Record, in
both which Cafes he ought to plead how he
had performed it ; and it is not {ufficient to
plead general Performance, for A&s of Re-
cord ought to be fhewed f{pecially, and the
Anfwer to them is only #ull tiell Record, and
no other Iffue can be taken.

2, Becaufe the Covenant being in the
Disjun&ive, he ought to fhew {pecially
which of them, and not generally.

3. He
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. 3. He pleads he did not grant without the
Plaintiff’s Affent, which is a Negative Preg- Negative
nant, and fo nor good, and all allowed per Preguant;
Curiam, Cr. Fac. §59. Lee and Luthrel, 2 Rol.

Rep. 159. mefme Cafe,

CHAP. XXIV:
Covenant to account.

Condition recited ; The Defendant fer:
-_ ved the Plaintiff as Clerk to a Brewer;
and thae if he performed fuch Covenants, &-e:
The Defendant pleaded; performavit omnia;
Plaindff replies, one Covenant was to give
the Plaintiff a true Account of all fuch Mo-
nies as the Defendant fhould receive when
requefted, and alledgeth that 30 L ¢cdme to
his Hands, and he requefted, and he refufeds
The Defendant rejoins, and confefleth the Defending
Receipr ; but faith, thac before the Requeft pleads he wis
made by the Pldintiff he laid it up in the robbed, and
Plainciff’s Warehoufe, and that certdin Ma- g‘;‘&':ldﬁﬁg
lefactors (to the Defendant unknown) ftole count:
it away, Et hoc paratss, &c. Plaintff de-
murs generally: ,
1. Becaufe it’s a Departure. ‘ ‘
. 2. He ought to. have concluded to the
Country. Plaintiff alledgeth, the Defenidant
received 30 /. and gave no Account. Defen<
dant in his Rejoinder fers forth he did give
Account, and there was an Iflue; both were
over-ruled: , ,
1. It is no Departure, but a Fortificatiofi
of the Bar ; for fhewing that he was rob-
bed, is giving an Account.
R 2. The
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2. The Conclufion is proper, becaufe the
Defendant alledgeth new Matter, and there-
fore ought to give the Plaindff Liberty to
come in with a Rejoinder ; he doth not
fay he gave an Account, but fecteth forth the
fpecial Matter how, 1 Vemtr. 121. Pere and

mith, 2 Lew. §. mefme Cafe.

One poffefsd of a Term of Six Years of
a Tavern, leafed the fame. to another for
Three Years ; and it was covenanted between:
them, that during.the Three Years, guolibet
Menfe, monthly the Leflee fhould give an
Account to the Leflor of the Wine that he’
fold, and fhould pay to him fo much for eve-
ry Tun fold.” Leffor grants the Three Years
which were remaining of the Six Years to
another, and he requefted the Leflee to Ac-
count, and he would not, and fo brought
Cavenant. Defendant pleaded he had ac-
counted to the Affignee of the Three Years,
Plaintiff demurs. It’'s no Plea, becaufe it is
not a Covenant which did go with the Laad,
or the Reverfion, but was a collateral Thing,
and did not pafs by the Aflignment of the
"Three Years, Godb. 120. More 243. Vide this
Cafe infra, reported more full in Crok. EL
Gallies and Budbury.

Debt by a Brewer, on a Bond to perform
Articles againft his Clerk : One was, That
the Defendant fhould deliver fuch Ale and
Bear weekly as fhould be delivered unto him
to fuch Cuftomers as he had in his Charge,
and to receive the Monies due for the fame,
and fhould accompt with the Plaintiff every
Sarurday weekly-for fuch Money he fhould
receive : For Breach, the Plaintiff afligns,.
That the Defendant did not account with
him for fuch Monies. as he had received on
oL s Saturday
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Saturday the 25th, &e. Verdi® pro Quer'.
Judgment was arrefted : For the Breach was A Breach un.
uncertainly alledged, becaufe sthe Plaintiff certainly al-
doth not fhiew the Defendant had any Cufto- 16484
mers in his Charge, or who they were, or
that he had delivered Ale or Beer to them,
or received any Money of them, Stiles p. 473,
& 476. Arrold and Lisyd.
Covenant and declares to pay {o much out
of the Profits of an Office, which fhall be
clear beyond fuch a Sum : The Declaration The Place of
fhews not the Place of Account, nor the Accountnot
Sum clear, It’sill, Sid. 304. Bucknals Cafe, ewed.
2 Keeble 92: mefihe Cale. o
Covenznt in Writing fealed, by which the Covenantlies
Defendant-Teftator acknowledged himfelf o" 2 ‘g’“‘
to be accountable to the Plaintiff for all fuch fpecy e
Money that fhall be charged by him upon A. Defendant
to be paid to B. and faith he charged fo much covenantsto
upon A. to be paid to B. and that he had not be accoun-
paid it, for which he brought this Acion :zb:‘; for
againft his Executors ; Covenant well lies, )
tho’, Cr. Car. 128. Geary and Reafon's Cafe
was cited to the contrary, and fo it will lie
upon Words in a Deed purporting an Agree-
ment for Payment of Money. It was moved No Notice of
there is not any Notice given what the ;e'l;h‘"gb“’
Money was, and that this was not paid pon cer
over ; but per Cur’, he having taken it upon rain, who
him, and the Perfon being certain, fo that hid rakenupe
he might inform himfelf, and the the Agree- onhimrodo
ment not being to pay it upon Notice, the ™
Defendant is bound to take Notice himfelf :
And Judgment pro Quer’, 1 Lev. 47. Brice
ver{us Car & al’. .
¥Jpon a Special Agreement that the Plain- That the
tff fhall enjoy and receive the Profits and f}::.‘v“ff}fhm .
Salary of an Office during Life 5 upoh Co- gy
R > vonant
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venant brought, the Defendant pleaded, That
he fuffered the Plaintiff to enjoy and receive
the Profits, gc. And per Cur, its good, for
it's not a perfonal Warranty or Engage-
ment to pay the Salary. The Defendant is
not bound by this Agreement to pay the Mo-
ney, but only reftrained from intermedling
with the Profits and Salary, 4 Mod. 43. Saw-
yer and Killigrew.

The Plaindff being poflefs’d of a Term
for Six Years of a Tavern in Gracechurch-
[Ereet, let the {ame by Indenture, with Plate
and divers Utenfils in the Houfe, to the De-
fendant for Three Years. The Defendant in
Confideration thereof covenanted with him
and his Afligns, That de menfe in menfem men-
fatim, he would upon Requeft render to him

~and his Affigns, an Account for every Tun

of Wine he did fell there, and pay him for
every Tun fold 30 s. And there were divers
other Covenants on his Part, (fome in the Af-
firmative, and fome in the Negative ; ) he
pleaded Covenants performed (which was ili
in that).- The Plaintiff replieth, That upon
the laft Day of Fuly he required the Defen-

- dant to give him an Account of a Tun of

Wine fold at fuch a2 Time, which he refufed
to do. The Defendant rejoined, That before
that Time the Plaintiff being poflefs'd of a
Term in the Tavern for divers Years, Part
whereof were yet to come, (but fhews not
what Time in certain, nor the Commence-
ment of it, and therefore it was agreed by all it
was ill in that ;) granted the Refidue of the
faid Term then to come to B. to which Grant
he attorned, after which Time he did not re-
fufe. Plaintiff demurs. This is a Rent re-
ferved, and in nature and lieu of the Rebnt.,

ut
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but the Requeft of an Account was to be To account
within the Month ; and this Requeft, as ap- monthly vp-
pears by Computation, was the Day after the o8 ;‘?"]‘{“'
Month which the Secondary certified, and :’t’u& eRe.
for that Caufe Judgment againft the Plain- Dy after 3:,
: : y b
tiff, Cr. El 62. Gallies and Budbury. Month. -
‘The Covenantor,who was Bailiff of 2 Man-
nor of the Covenantee, covenants to render
a juft Account before fuch a Day of all the
Rents of the Mannor which he hath recei-
ved ; he pleads to A&ion againft him, that He mide an
before the faid Day he had made an Account Account of
of all the Rents which he had received, andall the Rents,
becaufe he did not fhew what Sums he :’v‘l‘faf“s‘h not
received, the Plea was ill, Sanders and Male- ams.
verer's Cafe cited, Cr. El 749. in Mints and
Bethil's Cafe. 3,
Bond to pay 40 /. when an Account fhall
be ftated: The Cafe was, Debt on Bond,:
wherein the Teftator did acknowledge *
himfelf to be indebted in 40l to the’
Plaintiff,which he did covenant to pay when '
fuch a Bill of Cofts fhould be fettled by Two
Acttornies, indifferently to be chofen. Per ,
Cur’, it is not a Solvend, but a Covenant, Not a Sl
which did not take away the Duty afcer- wend, but s
tained by the Obligation ; and if it fhould Covenews.
not be a Covenant, but an entire Bond, then
it'would be in the Power of the Obligor,
whether ever it fhould be payable. And the
Plaintiff having named an Attorney, ought
to recover, 2 Mod. 266, Sir F. Otrway verfus
Holdins. '
In A&ion of Covenant the Plaintiff decla-
red, that where it was covenanted between
the Plaintiff and Defendant, that each of
them upon Requeft thould be accountable to
the other for all the Corn growing u‘pon
R 3 fuch
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fuch a Place, and that -upon fuch Account
the one of them fhould deliver to the other
the Moiety of the Corn, or the Profit of it
And whereas the Defendant had taken all
the faid Corn, ([cil’) Twenty Loads of
Wheat, & growing upon the faid Land,
and had been required to render Account of
the faid Corn, which he refufed to do: The
Defendant traverfed the Requeft, and it was
Traverle.  demuired to. It was moved, that the Tra-
verfe was rot good ; but the Defendant
ought to fay, that the Plaintiff did not re-
quire him, modo & forma, but the Exception
was not allowed ; but per Cur’, the Traverfe

was held good, 2 Leon."s: Nevill and Cock.
To give Ac.  Debt on Bond or Covenant, to give an Ac-
count of all count of all fuch Monies which thould come
gucﬂ]hoh"lgmes to his Hands, and to pay them to the Plain-
cometo his tifl. Defendant pleads, no Monies came to
Hands, his Hands. Plaintiff replies, fuch a Sum
came to his Hands. Defendant demurs. Per
Cur’, the Replication is ill, in not mentioning
that he refuPe.d to come to Account, and that
Breach ought to be affigned, 1 Lev. 226. Heg-
man and Gerrard, 1 Sid. 340. 1 Sand. 102.

mefme Cafe.

In Adion of Covenant to account for
Money received during the Lunacy of
Sir B. Wray ; The Plaintiff theweth there
was 800 /. received, and faith not during the
Lunacy, which per Cur’, is ill, preter Wind-
ham, who conceived this ought to be fhewed
- Pleaded he by the Defendant in difcharge. It’s faid, the
hadlaidout  Defendant had laid out the 8oo /. in Repa-
800 I in Re- rations of Fences, and doth not fhew he had
PGk hop 2ccounted, which per Cur’, he ought to do.
hehadac. Andit’s no Plea to fay the Plaintiff did not
counted.  aflign Audirors, as it 1sin Account againfta
Bayliff,
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Bayliff. Judgment pro Quer’, as to this Breach
upon the Want of Account, 2 Keb. 145: Bar-
ker verfus Thorrald, 2 Sand. 47. mefme Cafe.
4. and B. are Executors of C. 4. alone co-
venants with N. that if N. marry the Daugh-
ter of C. it fhould be lawful for N. to view
and fearch all fuch Accounts as concerned
the Eftate of C. payable to that Daughter.
N. marries her, and after N. requefted A.
and alfo B. the other Executor, who had
thofe Accounts to view the fame: B. refufeth
to fhew them ; by this 4. hath broken his
Covenant, for thereby in Law A. undertook
that any Perfon that had fuch Accounts
fhould fuffer N. to view and fearch them
X Rol. Abr. 431. g

R 4 CHAP.
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CHAP XXV
Covenant that the Land [balt be of [uch a Value.

F a Man let Iands for Years, and cove-

nants with the Leflee, That he fhall en-

joy it without any lawful Interruption by the

Leflor, or any claiming under him'; and al-

fo covenants, That the Land fhall remain

and continue to the Leffee and his Affigns,

of the clear Yearly Value of 20/ over all

Reprifes during the Term, and after the Lef-

for enters upon the Leflee and oufts him tor-

Entry, and  tioufly, and takes the Profits for divers Years,
taking the {0 that this doth not continue to the Leflee
Profits, a  of any Value, for the Leflor took the Pro-
g'%;?*;gg‘;‘,‘s: fits: He had broken his Covenant, for the
AR Leffee may have Action for the Interruption
on the other Covenant; yet by Special

Words he Had covenanted, That the Land

fhall continue to the Leffee of {uch a Value,

and it fhall not be intended that the Cove-

nant was made to the Intent to warrant it ta

be of this Yearly Value generally, and not

to the Leflee, when it is exprefly covenanted

that it fhall continue to the Leflee of this

Value. .1 Rol. Abr. 439. Cave and Brookshy. .

Notwith-  * R. covenants, That the Lands conveyed
ftandingany to the Wife for her Jointure, are of ‘the
AR, O Yearly Value of 100 and fo fhall conti-
nue, notwithftanding any A& done, or to

be done, by him; Aéion is brought, for

that the Land was not of the Yearly Value

of 106 /. Adjudged againft the Plaintiff, for

thefe Words Toorwichlianding any At] ex-

Te T T wends

>
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tends, as well to the Time of the Cove-
venant made, as to the Time fucure; and
thopgh they were not then of that Value,
the Covenant was not then broken, except
fome A¢t done hy him were the Caufe of it.
Cro. Eliz. 43. Lady Rich’s Cale. 1 Ander-
fon 134. id. Cafus. |
One covenants, That he was feifed of
the Mannor at the Date of the faid Indenture,
of a lawful Eftate in Fee, notwithftanding
any A& done by him or any of his Ance-
ftors, and that no Reverfion or Remainder
was then in the King, or any other ; and
that the faid Mannor was then of the Yearly
Value of 300/ and that the Plaintiff and pg. gove.
his Heirs fhall enjoy it, according to the Li- nant for the
mitations difcharged of all Incumbrances Yearly Value
made by him, or any of his Anceffors. Per an_abfolute
Cur’y The Covenant for the Yearly Value is E“d diftiny
an abfolute and diftin& Covenant of it felf, ~o" -~
and hath no Dependance on the firft Part of
the Covenant, That notwithftanding any
A&, &c. Cro. Car. 107, Sir William Crayfords
Cafe, Lit. Rep. 80. id. Cafws. Vide 3 Lev. 46.
1 Sand. §9, 60.
Cavenant to affure the Mannor of D.being
of the Value of 100 L per Annum ; adjudg.
ed, That if he fail in the Matter, orin the
Value, it is a Breach, as well asif it had been
in feveral Covenants. Lit. Rep. 204.
A. lets Land to B, rendering Rent, B. co-
venants to bear all Charges and Taxes what-
foever, and to difcharge 4. of them; after
which an Ordinance of Parliament is made,
That the Leflees thall deduét their Taxes for
the Monthly Affeflinent out of the Leffor’s
Rents; decreed i *Chancery, that B.in the faid
£afe thall make Dedudion out of the Rent.
- ' In
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In Cancell, 19 Fune. Tr. 24 Car. 1. in Wright
and Dixwell’s Cafe.

In 15 Eliz. B.C. a Cafe was moved to
the Juftices by Serjeant Lovelace. A Man co-
venants with another to make and execute
an Eftate of fuch Lands as fhould difeend to
him from his Father and Grandfather by a
certain Day, the {ame Lands to be of the
clear Yearly Value of 40 Marks: The Que-
ftion was, If the Party had more Lands
which came to him from his Grandfather
and Father than did amount to the Yearly
Value of 40Marks? If he was to make Affu-
rance of all the Lands, or of fo much there-
of only as amounted to the Value of 40
Marks ? Per Manwood, C.J. he fhall make of
Lands only which were of the Value of
40 Marks per. Annum, for the Words [fuch
which] donot go folargely as if he had faid,
All my Lands which fhall difcend, or to me
be difcended; for then the Yearly Value
were but a Demonftration, and all his Lands
ought to be aflured. 3 Leon.27

" Covenant to pay Taxes.

OnBithops  Plaintiff declares, That the Defendant’s
Leafe. Predeceflor, Bithop of Salibury, being feized
in Fee, let to the Plaintiff certain Lands for
21 Years, referving the ancient Rent, and
covenanted for him and his Succeflors to dif-
charge all Publick Taxes upon the Land ;
and that the Defendant fince was made Bi-
fhop, and a Tax was aflefs’d by Parliament,
and he refufed to pay it.
Q. Whether this is fuch a Covenant as
fhall bind the Succeflor as incident to a
Leafe, which the Bifhop is empowered_lt(o
make
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make by the Statute of 32 H.8. If it fhould
now be taken, that every Covenant fhould
bind the Succeflor, the Stat. 1 Eliz. fhould
be of none Effe&. By Hele, admicting this
was an ancient Covenant, (and fo it {hould
have been averred to have been ufed in for-
mer Leafes ) to dilcharge ordinary Pay-
ments, as Penfions or Tenths granted
by thg Clergy, then it might bind the Suc-
ceffor, by 32 H. 8. but it were very hard to
extend it to new Charges': However, this
Covenant ghould prove it would not avoid
the Leafe, but the Declaration being infuffi-
cient, they did not refolve it fully ; for he
faith the Predeceflor was feized, but faith
not in jure Epifcopatus, for he might be fcized
in his natural Capacity. 1 Vent. 223. Dy-
venant verfus Bifhop of Salisbury. 2 Lev. 68.
Mefme Cafe. _

Leflee covenanted with the Leffor to pay all
Charges, Dues and Duties to be paid, for or
by Reafon of the Land, and to difcharge
the Leflor of them ; after this, in 18 Car. 1.
the A& of Parliament for the 400000/l is
made ; which faich, That the Leflors fhall
be charged for their Rent to the faid Tax.
If this Aé& of Parliament difcharged the Co-
venant 2 was propofed to Mr. Hales, and
Serjeant Rolls, to have their Opinians under
their Hands, which they did in this manner:
Mr. Hales wrote, No ; 1. Becaufe the A& did
not intend to difcharge this Covepant, for if
it had intended fo, then it would have faid,
That all Covenants fhall be void, as in the
Stat. 39 Eliz. cap. 2. converting Arable
Land into Pafture, and Stac. 14 Eliz. ¢cap. 11.
of Leafes, expreffes Claufes to make all Co-
venants void, which fhews that otherwife
‘ they

231
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they fhall not be taken away. 2. This Co-
venant is a collateral Thing. 3. It was a
Fault in the Leflee to make fuch a Covenant,
he might have made a Covénant to difcharge
all ordinary Charges. 4. Authorities upon
the fame Reafon, Statute of Sewers, 23 H. s.
faith, That every one who may have Benefit
or Lofs fhall contribute; yet it hath been ad-
judged, that if any particular Perfon“be to
repair a Bank by Prefcription, he, and no
other, fhall repair it. § Rep. 100.

But Serjeant Rolls and others wrote contra :
1. Becaufg: the Leflor is Party to the A& of
Parliament, and hath «difpenfed with it, as
in 6 Rep. Morrs’s Cafe. 2. The Intent of
the A& was to eafe the Leflee of part of the
Burden, and put this Part on the Leffor.
3. Alizs, the Leflee by the Force of the
Covenant fhall be driven to pay all the Rent
to the Leflor, and yet to bear all theCharge
of the Tax, and the Leflor fhall have all
his Rent, and fhall pay no Charge of
the Tax, which will be againft the Words
and Intent of .the A& : As to the Obje&ion
on the Statute of Sewers, the Book is not
fo, for the Commiflioners may tax all if they
will, upon the Words of the,Statute. I 2
private Mansfcript, .
" Per Ch. Fufp. Rolls, & Fuff. Nichol, nalla
contradicent’, 'in Rawfon and Marten’s Cafe,
Trin. 1650, in_fuper Bamco, it was held, that
if an Ordinance of Parliament is, that the LefZ
fee fhall dedu@ the Monthly Aflefflment for
the Parliament Army out of his Rent, and
the Leflee covenants in his Leafe to pay all
the Taxes and Charges, for or by Reafon of
the Land ; if this Leafe was made before the
Ordinance, there the fubfequent Order of
‘ Parliamens
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Parliament fhatl take away this Covenant,
becaufe every one is privy to an A& of Par-
liament ; and fo the Leéffor, by this fubfe-
quent Ordinance, hath taken away the Co-
venant, and then it’s all one 4s if the Leffor
had faid, I will pay it, and you fhall not pay
it; alias, if the Leafe had been madeafter the
Ordinance.

Agreement was made to affign a Stock When 2
upon Requeft, and for Non-performance, Thing is to
A&ion was brought, fetting forth the Agree- be done upon
ment, and that the Plaindff did requeft the Reauelt:
Defendant at fuch a Time, .

Defendant pleaded, He was ready to aflign
the Stock after the Promife made, . and
upon Demurrer it was ruled, if the Thing was
not to be done upon Requeft, then the De-
fendant was bound to do it.in convenient
Time after the Promife ; but it being to be
done upon Requeft, the Time when the
Plaintift will require the Performance of the
Agreement, is the Time when the Defen-
dant muft do it. 3 Mod. 295. Harifon and
Hayward.

If A. recite by Deed, That where he is in-
debted to B.in 100/, he covenants with B.

That the faid 102 /. fhould be paid to B. or

his Affigns, at Rotterdam in Holland, by C.

ab(q; aliqua [ecta Legis fuper primam Requifitio-

nem quee de eodem facererwr. In this Cafe,

the Demand may be made at any other Place Demand at
than Rotterdam ; for though Payment is to be other Place
made there, yet he may demand it at any ocher than Pay-
Place in England, or at Dort, for he ought to ™"
have reafonable Time for Payment after De- Reafonable
mand, having Refpe& to the diftance of the TimeforPay-
Place, 1 Rol Abr. 443. Halffed's Cafe, iment.

CHAP
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Requeflt, to
what pre.
ceding Clau.
fes it fhall
relate.

Requeft, to
what pre-
ceding Clau-
fes it thall re-
late, or not.

€he Law of Cobenants.

CHAP XXVL
Requeft. Vide Notice, in Title Declaration.

I F A. covenantswith B. upon reafonable Re-
queft to him made by B. to furrender cer-
tain Land, and all his Intereft in it to B. and
alfo to permit B. to take the Profits of the
Land ; in this Cafe the Requeft doth not go
to the taking of the Profits, but only to the
Surrender ; {o fhat he is bound to fuffer him
to take the Profits without Requeft, although
there is but one Word that .goes to the
whole. 2 Rol. Abr. 248, 249. Sims and
Smith, o

Whereas B. per other Indenture, had af-
figned to C. a Mefluage,éc. Now this Inden-
ture witneffeth, thac R. covenants, That he
or his Brother would deliver to C. or, in his
Abfence, to E. at his Shop, a Tarrier of thé
Premiffes, and of the Verity of this, ad op-
timam eorum peritiam, upon Requeft made to
them by C. would take their Oath before a
Mafter of the Chancery, and alfo would de-
liver to one W. fafely to be kept to the Ufe
of the {iid B. and C. the Original Demifg;
whereof he then had a Copy, &v. Though
in this Cafe they are not bound to make Oath
without Requeft, vet they are to deliver the
Original Demife fans Réqueft, for the Re-
quett refers not to this, but the firft, as ap-
pears by putting the Requelt amongft the
Covenants, and not in the Beginning or
Ind. 2 Rol. Abr. 259, Smith and Garbut.

The
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The Plaintiff declares, That the De-
fendant had covenanted to pay him fo
much Money as he fhould expend tfor Repair-
ing and Viéualling a Ship for him ; and a-
vers, That he had fpent 300 /. in Repairing
and Vi&ualling it, and that he gave the De-
fendant Notice of it fuch a Day, and for
Non-payment brings the A&ion. Defendant
Proteftands, That the Plaintiff had not laid
out 300 /. in Manner and Form’as he had
declared : Demurs tothe Declaration; 1. Be-
caufe he hath not averred a Special Breach
of Covenant ; but this hath been often over-
ruled. 2. There is no Requeft alledged to
pay the Money, and without Requeft he is

255

Where 3
Special
Breachof Cow
venant need

not be al.

not bound to pay it. Per Cu’, The Plain- ledged.

tiff 's A&ion is not an Aétion of Debt where
a Demand is neceffary, but an Aé&ion of Co-
venant where it is not neceflary to alledge

Where it is
not neceflary
in Covenant

_a Demand. Stiles Rep. 31. toalledge s

The Condition was, to make Aflurance of
certain Lands to the Obligee before the roth
of March, 17 Eliz. and if it fortunes, thac
the Obligee refufe to accept the Aflurance,
and fhall make Requeft to have 100/, in Sa-
tisfaction of it ; then if upon fuch Requeft,
within § Months after, he pay the roo /. that
then, &c. and at the Day Le refuled the Aflu-
rance, and afterwards, 27 Eliz. he maketh
Requeft to have the 100 /. The Qu. was up-
on Demurrer, Whether this Requeft was {uffi-
cient for the Time ? Per Cu’, A Rzquefl a:
any Time, during his Life, was good, and
he. is not reftrained to make it at or before
the Day the Aflurance was to be made:
Judgment pro Quer’y Cro. Eliz. 176, 1 Lewv. 1352
Mefme Cafe A

Co-

Demand.

Requeft durs
iy Lafe,
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. Covenant to make a good and lawful E-
ftate, as by the Councel Learned of the
Plaintiff, upon Requeft made, fhall be advi-
fed; and Plaintiff alledgech 2. 7. was of his
Councel Learned, and gave his Advice to
the Plaintiff; that the Defendant thould make
fuch Afflurance, & and that the Plaindff
gave Notice to the Deferidant of the faid
Advice, and requefted him to perform it,
and the Defendant denied. i

It’s moft proper the Councellor fhall give
his Councel to him, with whom he is of
Councel ; and he, to notify it to him that
makes the Eftate, and if the Councellor
_gives Advice to him that is to make the E-
ftate, he may be ignorant whether he be of
his Councel or not. § Rep. 19: b, Higgin<
botham’s Cafe. ,.

In Confideration the Plaintiff had pro-
mifed to pay the Defendant 700 /. for the

Coveiant to  RKeverfion of a Mannor, the Defendant cove-
convey ac- hanted to feal the Inftrument for the Affus
cording to rance of it, with Warranty, & according
the Draughts ¢, the Draughts between them before a-
:g:;egétht:n. greed ; and though the Defendant tendered
der Wax, ¢, to him the 1ft of March the Inftrument
for he had  written, Secundum traltationes pred’, and the
taken it upon 3d of March requefted him to feal them, yet
him. he had not fealed them, nor conveyed the
Reverfion of the Mannor ; after Verdi& prd
Quer’, moved in Arreft of Judgment;

1. That ‘he ought to fhew the Inftrus
ments to the Court, that they might judge
of them ; to which it was anfwered and re-
folved, the Inftruments were agreed beforey
and therefore he need not fhew them to
the Court,

] 2. He
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2. He doth not fhew that he tendered him
Wix, Pen, Ink, & as he ought; to which
it was anfwered and refolved, There need
no Tender, for the Defendant had taken
upon him to do it.

3. The Requeft is not well made, being
at another Time, not when the Tender was;
but it was refolved the Tender after the Re-
queft was the beteer, for {o he had Time to
read them and confider them.

And by Windbam, Juftice, where Convey-
ances are before agreed, and to be fealed ac-
cording to this Agreement, fo that there is
not any need of Councel, the Defendant is
to do it at his Peril ; and where one is to
grant a Reverfion, he had Time to do it at
any Time during his Life, if i¢ fo long con-
tinue a Reverfion, if he be not haftened by
Requeft. Here is a Requeft, and the Con-
veyances being agreed, no Tender need to When T:n.
be; but if one be to feal a Conveyance ge- der of a Con-
nerally, there the Councel of the Purchafer veyanceisre-
is intended to draw them, and then the Pur. 9vifitsornor.
chafer ought to tender them. 1 Lev. 443
Webb and Bettel, 1 Keeble x22. Mefme Cafe.

S CHAPD.
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Covenant,

That he was

feized in Fee,
without Con-
dition,

The Law of Covenants.

CHAPDP XXVIL

Covenant, That he is [eized in Fee

Ovenant, That he was feized in Fee at

the Time of the Bargain and Sale,
without Condition or Limitation, and the
Breach affigned by the Plaintiff that he was
not feized in Fee, he is not bound to thew
in whom the Eftate was, to which the Bar-
gainor only is privy ; as 9 Rep. 61.  Alfo his
Replication could have been only, That he
was feizedin Fee,and not sbfgue boc, That any
Stranger was feized ; and it is a good Cove-
nant that he is feized in Fee, and the Words,
[ Without Condition or Limitation] by Wind-

.. bam, is fuper addition, That he hath a good

Eftate in.Fee, and doth not qualify or alter
the Fee, tho” Condition muft be thewed by
him that pleads, that he was feized in Fee,
confefling it, but that it was on Condition.
Quzere, 1 Keb. §8. Glimfon and Audley.

A Covenant, That he is feized of a good
Eftate in Fee; the Plaintiff takes Iffue by
Replication, That he was not f{eized of a
good Eftate in Fee. Defendant rejoins, he
was {eized of as good an Eftate as Sir 7. Wool-
laffon, who granted it to him, had ; which is
nothing to the Purpofe, becaufe that he was
feized of a good Eftate, according to fuch
an Indenture, refers to the Eftate paffed by
the Indenture it felf, and not to him that
made it; which the Court agreed, and Judg-
ment pro Quer’. 1 Keb. 95, Cookes and Fownes
Cafe.

Ie
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It is reported 'thus, in 1 Lev. fol40. Co-
venant and declares, That the Defendant
bargained and fold to him certain Lands,
(which he had purchafed of Woollafton and
other Truftees, in the late Times, for the
Sale of Delinquents Eftates) and covenants,
That he was feized of a good Eftate in Fee Covenant,
according to the Indenture made to him by g‘.h“:ih.e Tee
Woollafton, &e. and afligns for Breach, That a‘::lcz:rdlirrlzg :0
he was not feized of a good Eftate in Fee. thelndentwe
The Defendant pleads, he was feized of {o by which he
good Eftate as Wiollaffor, éc. conveyed to purchas'd the
him. Plaintiff demurs, and Judgment was %"f";"::" 18
given for him, for the Covenant is abfolute * 0 o
that he is feized of a good Eftate in Fee,
and the Reference to the Conveyance by
Woollafpon ferves only to denote the Limita-
tion and Quality of the Eftate, not the De-
feafiblenefs or Undefeafiblenefs of the Titles
X Lew. 40. : _

Leffor covenants,. That he was then feized
in Feeof an indefeafible Eftate. ThePlainciff
in his Declaration, in faéte dicit, That at the
Time of making the Indenture he was not
lawfully feized in Fee, and {fo he had not
performed the faid Covenant. Defendant
pleads, non ef fattum. The Breach is well
affigned, though he thews not that any other
was feized, becaufe the Covenant is gene-
ral, and fo the Breach may be affigned as ge- Breach may
nerally, efpecially as this Cafe is, where the be affigned as
Defendant hath made the Declaration good %Z';iﬁa;z 'i:
by Pleading non et faitum. So he allows ’
the Breach, if it had been his Deed. Cro.
Fac. 369. Miffer and Baller.

S 2 B. co™
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B. covenants, he was feized of Black-Acre

‘in Fee-Simple, whereas in Truth it was

Copyhold Land in Fee. Per Car’, the Co-
venant is not broken: Quere, becaufethe Re-
porter adds, the Jury fhall give Damages ac-
cording to that Rate that the Country value
Fee-Stmple Lands more than Copyhold.
Noy. 142, Gray and Brifcoe.

Covenant, That the Defendant was law-
fully feized, is intended as to the Title, and
a Covenant for quiet Enjoyment is as to
the Poflefion. 3 Keb. 755. Gregory and
Mayo.

Cafvefgam that be bath Power to [ell.

I now have Heirs and Affigns by thefe

* Prefents, by the Will aforefaid, do own full

Power, good Right, and.lawful Authority,
to fell, good, and the Words [Heirs and Af-
figns,] are infenfible and Surplufage ; he ought
to be Owner of a Power, as well as Owner
of the Land. 1 Rol. Rep. 84. Goodman and

Knighe.

On a Leafs
by Tenant in
‘Tail, and not
warranted by
the Statute.

for the Leafe is only voidable on the Contin-

That the Leafe s a good Leafe.

In Covenanc by Leflee of Tenant in Tail,
not warranted by the Statute (on Aflign-
ment to the Plaintiff ), That he was poflefs'd
of the Indenture, and that it was unavoided
and unavoidable ; Tenant in Tail dies, and
Breach affigned, that the Iflue entered and
demurred thereon : The Courts inclined this
was no Breach, unlefs it had been, that it
fhould continue fo during the Term, or that
the Affignee fhould enjoy it during the Term,

gent
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entof the Death of Tenant in Tail. 3 Keb.
16. Hemingway and Sad.

B{%’ Agreementbetweenthe Plaintiffand the
Teftator of the Defendant, a Parcel of Land
was to be fold for 400 L buc if it did not
arife to o much, then they covenanted wich
each other to repay proportionably to the
Abatement ; and the Defendand’s Teftator
covenanted for himfelf and his Executors,
to pay his Proportion to the Plaintiffs, fo as
the Plaintiff gave him Notice in Writing by otice in
the Space of 10 Days, bat faith not fuch No- g‘;‘c‘;'t'g by
tice was to be given to his Executors or Ad- o
miniftrators.

On Ogyer of the Indenture, there was a
Variance between the Covenant (which was
for Notice to be given to the Teftator) and
this Declaration, by which Notice is averred
to be given to the Executor, and fo a De-
murrer. Per Cur’, this is no material Variance,
becaufe the Covenaat runs in Intereft and
Charge, and fo the Executor is bound te
pay, and therefore it is neceffary that he
“4hould have Notice : Butthe Declaration was
nought for another Reafon; They had néde
declared that this Notice was given in Wri-
ting, and that he gave Notice, Secundum for-
mam & effeitum Conditionis, was not good,
2 Mod. 268. Harwoed verfus Hilliard.

$3 CHAP.
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CHAP. XXVIL

On a Covenant in a Feoffment that he was
‘Owner, and fe:led of an indefeafible E-
ftate, .

. B. nuper de B. in Com® pred Gen' alims
4it¥, [A4. B. of B. in the County of
Warwick, ]| fummonit’” fuit ad refpond J. C. Ar°

de placiro quod teneat ei conventionem inter cos

- faltam [ecund’ wim formam & effelium quarun-

Confidera.
tion.

dam: Indenturaram inter eos confedtar’y &c. Et
unde idem J. per F. G. Attorn. fuum dicit quod
cum pred A. per quandam Indentur’ faétam apud
K. (tale Die & Anno) inter prad’ A. per no-
men, &C. ex und parte & prad. . per no-
men, &C. ex altera parte, cujus alteram partem,
Sigillo pred® A. Sign’ idem J. hic in curia profers’
cuus dit’ eft iifdem Die & Anno teftatum fit quod
pred A.B. pro & in Confideratione (umme ducen-
tarum & undecim Libravum legalss Monete An-
Bliz ¢i per prafar’ J. C. ante figillationem Inden-
ture pred bene & fidelit’ [atufall & [olut’ unde
pred A. B. per ndenturam prad acquietavit &
velaxgvir prad J. C. Executores @ Adminiftrato-
res [uos imperperuum, dediffet conceffiffet bargani-
zafler vendidiffer feoffafct & confirmallet prafat
J. C. Heredibus & Affignar’ [uss totum mancrium
de, &c. cum omnibus juribus partibms anmex’
membrss bereditamentss & pertinentiis quibufcung;
inde vel ad eadem inciden’ el [pectan’ ac ommia
illa. meflsagia tervas tenementa wel beveditamenta
curm peitin’ communit’ vocat’ vel cognit’ per nomen
five nomina de, &c. in paroch’ de K. in Coms’
Warwick,ac etiaim omnia & fingula Domos edificia

[fruciuras,
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Practuras, [ Anglice, Buildings,] pomaria gardina

prata terras pafturas pafcwas vaff communias mo-
ras morifcos bofcos (ubofcos reddit’ veverfiones rema-
neria officia, [ Anglice, Duties,] fervitia proficua
emolumenta commoditates, libertates franchef” im-
munitates €& hereditamenta cum [us pertinentiis
quecung; exiffentia part’ parcel wel membra pred
manerii de C. vel tenementorum de M, H. vel ill
vel alteri eorum [pectan’ vel fic accept’ reputat’ vel
capt’ vel cum eifdem vel eorundem altero vel ali-
qua parte inde ante tunc, [ Anglice, heretofore, ]
locat’ [ Anglice, fett,] dimif|” [ Anglice, let,]
capt’ & frult’ [cituat’ jacen’ & exiften’ iny &Co
(manerio de C. cum ommibms [uzs partibus mem-
bris & pertinentiis ex concelfione praed' except’ o
foris prizar’ )ommia que Pramifls prad A. B.nuper
erquiffvit (ibi & Heavedibus (uis imperpetuum de
%. T. de, &c. fimul cum omnibus [criptis chartis
cur’ rotulos efcript’ inftrument’ & evidenciis quibuf-
cunq; concernen. Pramifla totum wvel aliquam par-
tem vel parcell inde habend & tenend pred ma-
nerium de 'T. & pred’ Premiffa in Parochia, &c:
& ommia & fingula alia Pramifla quacung; cum
[uis_pertinentiis ante per Indentnr’ pred dat’ con-
cef]” barganizat’ vendit & confirmat’ mentionat’
[Anglice, mentioned,] intens’ [ Anglice, inten-
ded,] dari barganizari vendi enfeoffari & confir-
mari prefat’ J. C. Heredibus & Affignat [(uis
imperpetuum ad folum opus ufum & beneficium,
[ Anglice, behoof,] pred’ J. C. Heredum & Af-
fignatorum [uorum imperpetunm. Et pred A. B.
& Heredes [ui omnia & fingula Pramifls cum
pertinentiis prafar’ J. C. Heredibus & Affignat’
Juis imperpetunum contra ommes gentes War' antiza-
rent & per Indentur’ prad defenderent.” Et prad
A B. pro feipfo Heredibus, Executoribus, & Ad-
miniftratoribus [uis, & quolibet eorum per Inden-
suram prad convenic promifiv ‘S conceffis ad &
4 cum
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cum prefsi’ J. C. Heredibus, Executoribus, &
Adminiffrar.-ibus, & Affignat’ fuis, imperpetunm
& 2d & cum quolibes eorum quod ipfe pred A. B.
ad figillztionem & diliberationem Indentur’ prad
fuit werus Propriesavius, [ Anglice, Owner,] &
legitime [eifit’ de & in fingulis Pramiffis cum [uis
pertinen’ preeantea per Indemsur’ prad dat concef]”
barginat’ & wendit’ vel mentionat’ [ Anglice, in-
tended,] dari conceffi barganizari & vendi & de

walibes parte & parcella inde cum fuis pertinentiis
Zam' perfelti & indifecibilis fatus Hareditat’ gAn-
glice, Inheritance, ] in feodo fimplici abfq; aliqua
defeafantia conditione el limitatione ufus vel con-
fdentie, [ Arglice, Trult, ] ad evacuand [ An-
glice, to avoid, ] alterand’ [ Anglice, to alter,)
mutand . deserminand el transferend eadem &
quod ipfe babuiffet plenam poteftatern honum jus ha=
bilitatem & awihoritatem in lege. concedere barga-
nizare vendere enfeoffare & conveyare eadem &
quemliber partem & farcell’ inde prefat’ J. C. He-
vedibus & Affignat fuis, modo & forma fuper
dilt’ & (eccundum intentionem Indenture predif
[and a Covenant to ftand feifed.] E:idem J.
ulterius dicit quod licet ipfe a tempore confeltionis
Indentur’ prad’ ufq; diem impetrationis brevis ori-
ginalis ipfins J. bene & fidelit' obfervavit perfor-
mavit perimplevit ¢& cuffodivit ommia & fingula
conventiones concefflanes & agreeamenta in Indent’
pred [uperias [pec ex parte ipfius J. obfervanda,
perimplenda performanda & cuffodienda [ecundum
Formam & effeétam Indenture pradiite protefiando
etiam quod pred A. B. non obfervavit perimple-
it perfirmavit few cuffodivit aliqua conceffionem
en agreeamenturs in Indentura prediia fuperius
Jpecificat’ ex parte ejufdem A. cbfervand perfor-
mand’ perimplend & cufodiend fecundum formam
& effeitum Indenture prad’.  In facto idem J. di-
¢it quod prad A. tempore figillationis & delibera-

tionis
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tionis Indenture pradiite bicin Cur’ prolat’ nom fuit .0 be was
verus Proprietarius, [ Amglice, Owner,] & legi- not Owner,
time [eifitus de omnibus & fingulis Pramiffis pred &re.
cum pertinen’ {except pre except’,] antea per
Indenturam illam dat’ barganizat concel]” & ven-
dit’ el mentionat inten [ anglice, intended,]
dari concedi barganizari & vendi ¢ de qualibet
parte & lparce[ 4 inde cum pertin’ bone perfeite &
indefefihilis ftarus Hereditatis in feodo fimplici
ab(q; aliquibus defeafantia conditione vel limita~
tione ufus wel confidentia, [ Anglice, Truft,] eva-
cuare alterare, | Anglice, change,| determinare
wel tranferve eadem [ecundum formam & effetum
Indenture-praditie. E: idem J. ulterius m f. o
dicit quod pred’ A. tempore figillationis & delibe-
rationis Indenture preediéte hoc in Cur’ prolat’ non
babuiffer plenam poreffatem bonum jus babilitatem
& authoritatem in Lege concedere barganizare en-
feoffare & conveyare Pramiffa pm‘di[f in Indentu-
ra pred {uperius [pecificat’ & quanslibet p-rtem &
parcellam inde prefar’ J. C. Haredibus & Affig-
nat [uis fecundum formam & effeltum Indenture
illius, Et ficidem J. dicit quod pred’ A. licer fe-
pins requifis’ conventionem prad de eo quod prad
A. per Indenturam pred’ pro [eipfo Heredibus, Ex-
ecutor'’ @ Adminifty’ fuis & eorum quolibet con-
wenit promifit & conceffit ad & cum prad J C.
Hered Executor’ & Adminiftratoribus (uis, & ad
& cum quolibet eorum quod ipfle pred A.B. ad
faillationem & deliberationem Indenture prad fuit
werus Proprietarius & legitime [eifitus fuit de om-
nibus & [fingulis Pramiffis cum pertin’ pracntea
per Indemturam prad’ das’ conce]” barganizar &
vendit’ aut mentionat’ €& intens’ dare concedi bir-
ganizart & vendi & de qualibet parte & parcella
inde cum pertin’ de bono perfect & indefoxibili
fatu Hereditas®' in feodo fimplici abfq; aliquibus
defexantia conditione five limitatione ufus vel con-
fidentia,
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Fdentia, [ Anglice, Trult,] evacuare alterare mu-
zare determinare vel transferve eadem & quod ipfe
babuit plenum bonum fus habilitat’ & authorita-
#em in Lege concedere bargamizare wendere enfeof-
fare & conveyare Pramifla pred & quamlibet
partem & parcell inde prafar’ J. C. Heredibus &
Affignat’ futs, modo & forma prad & [ecundum
sntentionem Indenture prad’ eidem J. non tenuit fed
infregit & illam ¢i tenere hucu(q; contradixit &r
adbuc contradicit unde dicit quod deteriorat’ eft &
dampnum hec ad valentiam quinquaging Libra-
rum & inde produc’ feitam, 8c.

4. conveys a Mefluage with the Appurte-
nances to B. and his Heirs, and alfo grants
to him Liberty of Ingrefs to a Well, &. to
draw Water, é&c. And A. covenants with
B. that he was feifed of the Premiffes: It’s
no good Breach, that 4. was not feifed in
Fee of the Well, for that the Covenant that
he was feifed in Fee of the Mefluage and
Premiffes, doth not extend to the Well,
Lut, 608.

Notice,
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Notice.

Who ought to give Notice. To whom Notice ought

to be given.

If 2 Man covenant with %. S. That if he
will marry 4. w. his Coufin, to pay to him
10/. at the Day of his Marriage, 7. S. need Noti¢e of
not give Notice at what Day he will be mar- Matriage.
ried, but he ought to take Notice of it at his
Peril, in as much as he hath taken upon him’
to pay it at the Day, tho’ the Marriage is to
be made by 7. S. himfelf, Beresford and Geod~
roufe, 14 Fac. Quere. .
~ If A fell Lands to B. by the Name of
Twenty Acres,according to the Rate of 20 L
for every Acre ; and it is agreed between the
Parties, that the Eand fhall be meafured by
- S. before the Firft Day of Fam. next en-
fuing, and A4, covenants to repay accor-
ding to that Rate for every Acre before the
Firft Day of May after : If chere are not
Twenty Acres upon the Meafure, and it’s
found there are not Twenty Acres, 4. ought Where s Man
to pay this before May at his Peril, without takes upon
any Notice given how many Acres there himto per-
wants of Twenty, for he had taken upon f;’g‘ ‘PT‘.‘;“S
him to perform it at his Peril, Goares and 18 berid
Sir Baptift Hycks Cafe, 1 Rol. Rep. 314. 2 Cro,
390. id. Cafes.
If 4. covenant with B. to make {fuch Affu-
rance to him of the Mannor .of D. as the
Councel of B. fhall devife, before fuch a
Day, and after the Councel devifecth an Af Notice of
furance, B. ought to give Notice of it t0 4. Affurance.

If
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To find great

‘Timber for
Reparation.
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If a Man leafe a2 Mill for Years, and the
Leflee covenants to repair the Mill, and Lef-
for covenants to find him great Timber for
it ; the Leffee ought to give Notice to the
Leflor how much will {uffice for the Repa-
ration, and not to demand Timber for Repa-
ration in general, or otherwife the Leffor is
not bound 'to dgliver any, Holder and Taylor,
12 Fac. B. '

A. covenant to pay to B. all fuch Money
as by a true and juftifiable Bill under the

- Hand of the Attorney of B. fhall appear to

To take No-
tice at his
Peril.

Not%ce of Al
furance.

be before disburfed by B. or his Attorney. In
A&ion, if B. affign for a Breach, that 24 s.
b%r a true and juftifiable Bill under the Hand
of 7. S. Attorney of B. appears to be disbur-
fed, which 4. hath not paid : This is a good
Breach, withouyt alledging 4. had Notice of
it, or that the Bill of the Attorney was thew-
ed to him, for that the Attorney was a Stran-
ger, of which 4. ought to take Notice at his
Peril, Deswell and Wilmots.

~ If T be bound to you to make you fuch an
Aflurance as 7 S. fhall devife, I am bound
at my Peril to procure Notice; but if I be
boundef to you to make fuch Affurance as

; Councel fhall advife, there Notice ought to,

be given to me. 1 Lesn. 104. Q. this Book-

- The Defendant covenants to pay the Plain-
tiffs and other Mariners their Wages ; and
the Plaindff avers, that § I was due for a
Month after his Departure in the Ship fuch a
Day from Blackwall ; but avers no Notice
given to the Defendants of his Return, or
going ‘out, nor what was due, for which

Bound him-" Caufe the Defendant demurs.  And per Cur’

felf to takg
Notice of it.

the Defendant hath bound himfelf, and muft
take Notice of it, as well as if it were to do

a Thing
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a Thing in his own Conifance, 1 Keb. 681.
_Eli and Roberts.
Y. Leflee of the Bifhop of R. pro Years,
covenants to find neceflary Provifion for the
Steward, the Bifhop, his Servant and Horfe,
at 2} Times \:haf;1 hle held %Iourcs there. hPer
Dodderidge, he fhall take Notice, and there
needs ng Perfonal Notice, for General No- 3:2‘2:'1,‘:,‘,’;

tice, as Proclamation at Court, is-given”to a Proclama-
tion in Coure,

him, Palmer 532. the Bithop of Rochefter ver- where fuffi.

fus Young. o oo
In Covenant, the Plaintiff declares upon a ™

Writing of the Defendant’s Teftator, ac-
knowledging himfelf to be accountable to the
Plaintiff for whatever Money the Plaintiff
fhould charge upon %. S. payable to Sir T%o.
Viner. Per Cur’, it lies well, being againft
Executors, and {o had it been againft the
Party himfelf; no Notice is given by the Where No.
Plaintiff to . S. who upon fuch Bills was to tice not ne-
pay to Sir Tbo. Viner, and it’s not neceflary, cflary.
1 Keb. 155. 1 Lew. 47. mefme Cafe.

In Point of Covenant, Notice is not to be
fo ftridly given as_upon an Obligation,
which is in Point of Forfeiture, Cr. Fac. 390.

Sir Baptift Hicks’s Cafe.

CHAP
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Covenant to
furrender, it
muft be an
abfolute and
effeftual Sute
tender,
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CHAP XXIX.
Covenants concerning Copyhold Eftates.

H E Condition is, That he fhall make 2

good, abfolute, and perfe& Aflurance,
in Fee of Copyhold Lands, and after he fur-
renders this upon Condition of Payment of
Money: It is not any Performance, for the
Aflurance ought to be abfolute ; and it muft
not only be an abfolute, but an effedtual
Conveyance. :

If a Man be bound to furrender a Copy-
hold to the Ufe of 4. and his Heirs, on
Confideration of Money ; if he furrender it
into the Tenants Hands, he muft get it pre-
fented, for ic muft be an effe@ual Surrender,
1 Rol. Abr. 425. Shan and Belby. ,

The Defendant covenanted;that the would
make a lawful Surrender of fuch Copyhold
Lands upon reafonable Requeft, and that fhe
weuld permit the Plaintiff to enjoy the faid
Land, and to receive the Rents quietly,
without Interruption. And the Plaintiff
fhews fhe was a Copyholder of fuch Lands,
and alledges the Cuftom, that the might fur-
render by Letter of Attorney into the Hands
21‘" Two Tenants out of Court, and thews he

aufed a Letter of Attorney to be made for
the ‘Defendant to feal, to give Authority to
Two fuch Perfons named therein to furren-
der at the next Court, and tendred it unto
her to feal, and fhe would not feal it, nor
furrender at the next Court holden on fuch a
Day, and that fhe received the Rents of fthg

I ai
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faid Lands for fuch a Time, and fo brake

her Covenant by not furrendring upon that

Requeft. Defendant pleads, That the Plain-

tiff tendred a Letter of Attorney to her to

feal, and becaufe fhe did not know what was

therein contained, the required reafonable Reafonable
Time to be advifed by her Councel, and Time toad.
the Plaintiff refufed to give her any Time to ;‘fe ab‘("“‘ the
advife thereupon, for which Caufe fhe did >"™eRde®
not feal it. Plaintiff demurs. Per Cur’, Firtt,

The Breach is not well afligned, for fhe is

by her Covenant to make Surrender upon By Covenane
Requeft, but is not bound to make a Letter to make 2
of Attorney to make a Surrender. It was mo- Surrender
ved it is a Breach of Covenant, becaufe fhe “P°1Req§°“'
did not furrender at the next Court ; and that 51y 0 Fercer
a Requefttomake a Letter of Attorney to fur- of Actorney.
render, implied a Requeft to make a Surren- gypref; Re.
der, fed non alloc’, for it ought to be an exprefs queft.
Requeft to make a Surrender, and not an

implied .one, Cr. Car. 299: Syms and Lady

Smith, Godb. 445. Fones 314.

‘Error of a Judgment in B. C. where the Agreemene
Plaintiff declares, That it was agreed be- to furrender
tween him and the Defendant, that the Copyhold to
Plainciff fhould furrender to the Defendant i*f‘-erﬁ °§4'
certain Copyhold Lands, and that the De-ineothe
fendant fhould pay to the Plaintiff fo much ; Hands of
and in Confideration that the Plaintiff had Two Copy-
aflumed to perform the Agreement on his holders, ac.
Part, the Defendant affumed to perform fg:dé‘:lﬁm
the Agreement on his Part, and avers, he pe, gool:lm'
furrendered into the Hands of Two Copy- Perfor-
holders, according to the Cuftom, to the mance?
Ufe of the Defendant, and that the Defen-
dant had 118t paid. Defendant demurs, Judg-
ment pro Quer’, in B. C. Error brought and
afligned, that the Surrender into the I-Iandsf

o!
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of Two Copyholders was not a good Per-
formance on the Part of che Plaintiff 5 buc ie
was anfwer'd upon Agreement to Surrender,
generally, furrender any Way is fufficient ;
but Twifden held this Surrender no Perfor-
formance ; Keling contra: But per-Car’y here
being mutual Promifes, no Averment need
to be of the Performance, and therefore ill
Averment of that which need not be averred
fhall not hurt, the Judgment was affirmed,
1 Lev. 293. Beauy and Turner, 2 Keeble 666.
€Covenant to & 1 Mod. 61. id.‘Cafm.
affure Copy-  Covenant that he fhould affure fuch Copy-
lé‘:}fﬂh::::; hold Lands tohthe })laix}tiff, if he married
with his Daughter fecundum Leges Ecclefiafti-
g‘,’f}‘; Co cas 3 and alledgeth, that he ritégé‘ legitiﬁf -
tobeheld. fpoufed the Daughter of the Defendant. Per
Cur’, it is fufficient to the Plaintiff to alledge
licet [epims requifivis, without giving Notice
of the Marriage, for he at his Peril ought to
take Notice thereof ; and he need not thew
a Court to be holden, for he ought to pro-
cure 2 Court to be held. Cr. Fac. 102. Fletcher
and Pynfet. 1 Lew. 41, Baffest and Morgan.
Surrendree or Affignee of a Reverfion of
a Copyhold Eftate may bring A&ion of Co-
venant againft Leflee for not repairing of the
Premifles ; and chat he is within the Equi-
ty of the Starute, 32 H. 8. ¢, 34. 4 Mod. 8o.
Glover and Cope.

4 CHAP.
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CHAP XXX
How and in what Cafes on Infant [hall be bound

by hu Covenant, or not.

INfant fhall not be bound by his Covenant,
unlefs for Neceflaries ; or by Covenants
in Indengure of Apprentithip. -

Now Infant fhall be bound by his Contra&
for Neceffaries, (viz.) Diet, Apparel; Lear-
ning, and neceflary Phyfick ; therefore it
was adjudged in Dale'and Copping’s Cale, the
Covenant of an Infanc to pay Money for the
Curing him of the Falling-ficknefs, is good.

In 2 Rol. Rep. 271. by Haughton. 1If Infant
have Houfes, it is neceflary for him to have
them in Repair, and yet Contraét to repair
doth not bind him ; no Contra& binds him,
but what concerns his own Perfon.

If Infant promifeth another, That if he
will find him Meat and Drink, and pay for
his Learning, that he will pay him 7 /. per
Annum, Aé&ion lies on this Promife ; and al-
tho’ it is not mentioned what Learning it is,
'yet it thall be intended that that is fit for him;
until it be fhewed to the Contrary of the
other Part, x Rol. Abr. 729. Pickering's Cafe.

Learning, tho’ it be not neceflary de ¢ffe,
yet it is {0 de bene effe 5 & omme quod eft utile
eft aliquando neceflarium, 1 Inf. 172. Pal. 528. .

-But Contraé& for Dancing is not binding. .

It was a Queftion in Whittingham and Hill's
Cafe, Whether an Infant buying of Necefla-
ries to maintain his Trade were binding or
not > Error of a Judgment was brought in

T Shrewsbury

273
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Shrewsbury in Affumpfit, to pay fuch a Sum
for Wares fold, Defendant pleads, he was
within Age at the Time of the Wares being
fold. Plaintiff proteffando, that he was not
within Age: pro Placito faith he bought them
pro neceffario viftu & apparatn, & ad manute-
nenciam familie [u#. Defendant rejoins, that
he kept a Mercer’s Shop at Salop, and bought
thefe Wares to fell again, and traverfeth that
he bought them pro neceffario victu & apparatu.,
Plaintig' demurs for whom it was adjudged.
Error was afligned in Point of Law, that fuch
Buying fhall not bind an Infant: And per
Cur’, his buying to maintain his Trade, tho’
he get his Livelihood by it, fhall not bind
him, Cr. Fac. 494. ‘

But if an Infant is Houfekeeper, and buys
Neceflaries for his Houfhold, it fhall bind
him, 3 Keb. 387. and adjudged fo in Hill and
Blackftone's Cafe there cited. Q. Je Liver.

It was faid by Coke, arguendo in Stome and
Withypool's Cafe, 1 Leon. 113, In Debt againft
Infant on Contra& for Neceflaries, the Plain-
tiff oughe to declare fpecially, fo as the whole
Certainty may appear.; upon which the
Court muft judge, if the Expences were
neceflary or convenient, or not, and alfo
upon the Reafonablenefs of the Price : But
in Raffell and Lacy’s Cafe, 1 Keb. 382. &
1 Lev. 86. the Particulars are needlefs to
be fet forth. It muft be averred in the De-
claration, that the Clothes were for his own
wearing, and that they were convenient
‘and neceflary. .

Infane
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Infant and another of full Age covenant
one againft the other, the Covenant of the
Perfon who is of full Age fhall bind him
X Sid. 446. Farnbam and Atkins.

s to Covenant in Indentures of Apprentifhip, vid.
’ Tit. Apprentices.

In Covenant to inflruct an Apprentice, or
caufe him to be inftructed in the Trade of a
Sadler, and to find him Meat, Drink, and
Lodging during the Term. The Plaintiff
fhewed the Teﬁator’s Dcath, and that fuch
a Day he was turned out of Doors by the
Defendant, & [ conventionem fregit in hoc,
(viz.) in not inftru&ing him, ¢ Defen-
dant demurs, becaufe it is a Perfornial Cove-
nant, and difcharged by Death, and cannot Difchargs,
be affigned : But all the Court enclined, had
it been only to inftru&, it had been difchar-
ged, but being complex to inftru® and to
find Meat, it is not ; and if it were, yet the
Breach is fufficiently affigned, if either Part
be true, as here in-turning him out. Judg-
ment pro Quer’, 1 Keb. 820. Wadfworth againtt
the Executors of Guy. '

T 2 CHAP.
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Whether one
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the Term
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the Term to
him afligned.
Premiffes ex-
tend to the
Land and
Term.

The Law of Cobenants,

CHAP XXX

Covenant free from Incumbrances.

COvenant in a Bill, containing, That the
Defendant granted to the Plaintiff all
his Right, Title, and Intereft, which he
then had of and in the Lands ip’ B. lately
granted by L. D. or Robert Fifh for Twenty |
Years by Indenture, and covenants with the
Plaintiff that he is lawful Owner of the In-
denture, Demife, Term of Years, and Pre-
mifles.; and that diffa Premiffa then were,
and fo {hall continue difcharged from all for-
mer Grants and Incumbrances made by the
Defendant, or the, faid' Roberr Fifh, and al-
ledgeth that Robert Fifh, before the Aflign-
ment to the Defendant,; had granted feveral
Parts to ' {everal Perfons for Twenty Years,
and fo a Breach. “The Defendant pleads, and
‘confefleth the Bill of Covenant, "and faith
that "Robers Fifh granted his Intereft in the
Lands, (excepting the Lands fo feverally de-
mifed ; ) and the Doubt was,; whether it fhall
be intended he was Owner of the Term only,
or the Term to him afligned, and of the
entire Land, during the Term or not.

Per Cur’y the Word, Premiffes, which were
to be difcharged of all Incumbrances. made -
by the Defendant, or Roberr Fifh, tend as
well to the Land as to the Term; and the
Word, Premiffes, need not to have been put
in, if it intended only to have the Term
granted to the Defendant to be difcharged,
1 dnderflon 236, Onely and Fifh, ’

Covenant
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- Covenant was, That the Plaintiff fhould
have, hold, and enjoy the Lands, acquitted
from all Charges and Incumbrances; und for
Breach fhews, there was a Rent-charge gran.
ted by the Predeceflor, under whom the De-
fendant claimed, which is yet undifcharged.
The Defendant demurred, becaufe the Ac-
quittal goes to the having and holding the
Land, and it’s not fhewed that the Plain-
tiff was ever in Pofleflion, nor that he was
charged or endamaged. To which, Twifden
and Keling agreed ; but per Windbam, the De-
fendant ought to thew how he had difchar-
ged and acquicted him from the very Rent,
and not to let it perpetually hang over him ; If fh: xAC‘F
but by all the Court, if the Acquittal refer g sho [ond
to the Land it felf, or to the Perfon, the De- or ro the Per-
fendant muft thew how, 1 Keb. 927. King and fon, he muit
Standifs. L thew how,
A Condition to difcharge a Mefluage of
all Incumbrances: There one may piead ge-
nerally, that he did difcharge it of all In-
cumbrances ; but if it be to difcharge it of
fuch a Leafe, he muft thew how, 1 Brown-
low 63.
. If A. grant Lands.to B. and his Heirs, ren-
dring 1o /L Rent, and B. doth fell the Land
to C. and his Heirs, and doth covenant with
C. that from f{uch a Day he fhall enjoy it dif=
charged of all Incumbrances, and before that
Day a common Recovery is had againtt C.
in which 4. is vouched, and this is to the
Ufe of C. and his Heirs, fuppofing hereby
that the Rent had been gone, which is not
{o ; in this Cafe the Covenant is broken, for
this Rent is an Incumbrance, Hill. 20 fac.
C. B. Greemway and Tuckfald, per Cur'.

T 3 Kidwelly
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Kidwelly was feifed, and leafed for Years
to 7. H. Husband of Jfabel, and ¥. H. being
{o pofiefled by his Will, devifed that the faid
Ifsbei fhould have the Ufe and Occupation
of the {aid Lands for all the Years of the faid
Term as fhe fhould remain fole ; and if fhe
died or married, that then his Son fhould
have the Refidue of the faid Term not expi-
red, 7 H. died, Ifabel entered, to whom
the faid Kidwelly conveyed by Feoffment the
faid Lands in Fee, and covenanted, that the
faid Lands from thence fhould be clearly exo-
nerated de omnibus priovibus Barganis, Titul,
uribus, & omnes alizs onevibus quibnfcanque, 1fa-
el married, and the Son entered. - Per Cur’,
this Poflibility. which was in the Son at the
Time of the Feoffment, tho’ it was not A&u-
al, yet the Land was not difcharged of all
former Righes, Titles, and Charges ; by the
4 Marriage of the faid Ifzbel it is become an
Where Term actual Charge, and the Term is not extin&
pot e":&& ; by the Acceprance of the Feoffment, 1 Leon.
Faoffne. . 92. Rot. 120. Hamington and Rydear.
. " . I am bound in a Statute, and afterward
fell my Land with Covenant prout [upra, here
Subfequene  the Land is not charged ; but if the Condi-
Charge. . tion in the Defeafance be broken fo as the
Conifee extends, now the Covenant is bro-
ken, ibid. a :
Two Leflors covenant to difcharge the
Leflee of all Incumbrances done’'by them, or
any other Perfon; One of the Leffors had
made a Leafe, and fo a Breach ; it’s a good -
Breach ! The Covenant goes to Incumbran-
ces done feverally as jointly, Pop. 200. San--
ders and Meriton, Latch. 161, megze Cale, ¢
4\7’0‘}'- 86. . P .. Ny

Qne
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One devifeth his Land to his Heir, paying
aRent-feck of fo much perAnnum to his Sifter
after his Death without Iffue. Devifor dies ;
Devifee fells the Lands, and covenants, that
it’s free of all Rents, Incumbrances, &
Now fhe had no Remedy for this Rent-feck, Rent-feck ex-
becaufe the had no Seifin, and then the Co- preflv within
venant is fo remote and uncertain, Per Cur’, the Word,
itis exprefly within the Word, Remts; but Xem
had it been only Incumbrances, it might Incumbran.
have been a Queftion, 2 Sid. 167. Milhway ces.
and Medman.
Mafon leafed certain Lands to R. for Years,
and afterwards leafed them to one Tinter for
Years ; Tinter covenanted with the Defen-
dant, That if the faid R. fhould fue the faid
Mafon by Reafon of the latter Leafe, that
then he would difcharge and keep harmléfs
without Damage the faid Mafon, and alfo
would pay to him all the Charges that he
thould fu(z,ain by Reafon of any Suit to be
brought againft R. in refpe& of the faid for-
mer Leafe : And Mafon by the faid Inden-
ture covenanted with Timrer, that the faid
Land demifed fhould continue to the faid
Tinter, difcharged of former Charges, Bar-
gains, and Incumbrances. And now upon
the fecond Covenant, Tinter brought an
A&ion of Covenant, and fhewed, that the
{aid R. had {ued him in an Ejectione Firme, up-
on the faid firft Leafe, and had recovered a-
gainft him and Mafon ; pleaded in Bar the f{aid
fecond Covenant, intending that by that
latter Covenant the Plaintiff had Notice of
the faid former Leafe made to R. fo as the
firft Leafe fhall be excepted out of the Cove-
nants of former Grants, for otherwife there
fhould be Cirauity of A&ion." Per totam Cur’
B T4 = contra,
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Covenantto  contra, for the Covenant of Mafon {hall go to
Difcharge, the Difcharge of the Land, but the Covenant
where goes  of Tunter only to the Poffcflion, 3 Leon. 123.
tothe Land, 27,75 Cafe!

and where to

the Pofféffion. Foffer and Willow againft Mapps. Intr. Trin.
’ 32 EL Rot. 71. B. R.

Breachasto  Upon fpecial Verdi&t the Cafe was, That
not faving  the Defendant made a Leafe of the Parfonage
harmlels, and of B. and that he covenanted to fave the
%’F“’s'““ Plaintiff harmlefs and indemnified,and alfo the
ifturbance . : . .
by Title or Premifles and the Profits of it, againft one
Tort. Ph. Blunt the Parfon of B. and upon this the
Plaintiff brought Covenant againft the De-
fendant,. and affigns a Breach, that the faid
Blunt had entered and eje@ed the Plaintiff ;
and it was objeéted for the Defendant, thar
the Plaintiff doth not thew that Bluns entered
by Title, and then it fhall be taken that he
entered by Wrong, and fo the Covenant
not broken; for to fave harmlefs, is
only of lawtul Harms, as in Puttenbaws's
:Cafe, Dier 306. Puttenham was condemned
for Default in a Scire fac in Chancery ;
.upon Recognifance there;, the Court com-
manded the Warden of the Fleer where Pauz-
aenbam was in Ward, for other Caufes, and
him to detain in Execution upon the Con-
demnation aforefaid ; the Warden takes a
Recognifance of Purrenbam to fave him harm-
lefs againft every one, and fuffers him to
efcape ; the Conifee fues the Warden for
‘the Efcape, who imparles, and fues Pus-
renbam upon the Recognifance ; Iffue non
dawmificatns.  Per Cur’y he is not damnified,.
becaufe he was not by Law chargeable for
the faid Efcape, for Pattenbam was never
tawfully in Execution to the Plaintiff for ft‘h‘?i
P : a1
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faid Debt, becaufe a Capias doth not lie for
Execution on a Recognifance in Chan-
cery ; but the Councel for the Plaintiff in the
faid Cafe of Fofer al’ contra, for there is a Difference
Difference where the Covenant is general, where the
and where fpecial ; and here, in as much as it Covenant i
is fpecial to fave harmlefs againft P5. Blunt, he %:ﬁ:::l(’- e
ought to defend againft him, be his Entry by 41, s uf fa-
Title or by Tort; and he cited Cateshy’s ving harm-
Cafe, Dier 328. Leflor covenants, that the lefs, &
Leflee fhall enjoy his Term, fine Ejectione wel
Interruptione alicujus ; Leflee brought Cove-
nant, becaufe a Stranger entered, and {aith
not that he had Title, and Judgment pro
Quer’. Gaudy; the Covenant is broken, for if
Blunt difturbed him {o that he could not take
the Profits, #’s a Breach, be it per Tort or
Title, 2 Ed. 4. 15. If the Covenant be to
warrant the Land, that is only upon Title
but here, if the Leflee be per Tort or Title
oufted for to fave harmlefs, is {tronger than to
warrant: And per Cur’, the Covenant is bro-
ken ; they agree, that Cateshy’s Cafe is not
like this. Fenner vouched, 18 Ed. 4. 27. where
H. is bound to fave 7. S. harmlefs againft me.
If I arreft F. S. altho’ it is tortious, the Bond
is forfeit ; which the other Juftices denied
to be Law, 1Crok. 212, 213. Owen, p.100, 101.

A. covenants with B. before fuch a Feaft
to make a good, fure, fufficient, and lawful
Eftate in Fee-fimple, of and in the Mannor
of, &c. difcharged of all former Sales, Bar-.

ains, Charges and Incumbrances whatfo-
ever, (Leafes or Grants of Life, Lives, or
Years, upon which the ancient and accufto-
mable Rent, or more, are referved and pay-
able, during fuch Eftates only excepred.) If
a Leafe for Years, with the accuﬁomﬁble

2 ent
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Rent referved of the whole Mannor, or any
Part made mean, between the Date of the
Indenture of Covenant and the Delivery
of the Deed, be a Breach ? Q. for Three
were againft Two, Dier 139. Earl of Hun-
tington and Lord Clinton.

Conifee of a Statute extends and afligns it
to one, and after grants the Land to ano-
ther, and covenants, That notwithftanding
any A& by him, or any other by his Con-
{ent, that the Statute Extent and Execution
fhall be in force 3 and in Covenant this Af-
fighment was affigned for Breach, and upon
Demurrer adjudged for the Plaintiff, and in
a Writ of Error this Judgment was reverfed,

‘Notwithftan. for notwithftanding the Aflignment, the Sta-
ding an At tute is in force ; but if the Plaintiff eo quod
fignment the copceffit to him, which implies a’ Covenant,
2‘“““ 51 the A&ion had been maintainable ; but the
oree. Breach is affigned in the Covenant only,
Covenant not which is not broken by the Aflignment, for
brokenby  the Statute is in force ‘after the Aflignment,
'h: Afign- {5, that the Conifee may releafe ; but if he
WAL had covenanted, that the-Grantee fhall hold
without Difturbance, the Aflignment had
been a Breach of Covenant in the Law, im-
Grews. Plied in the Word, Grant, if the A&ion had
?(a:eefg brought upon it, Palmer 388. Perfon’s

ake, ' '

CHAP.
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CHAP XXXIL
Covenant that be bad lawful Right and Title to let,

HE Defendant lets the Mannor of .
by Indenture for Ten Years, and cove-
nanted, that he had lawful Right and Title
to letit for that Term ; Breach afligned, that
he had not Right nor lawful Eftate to let
it, and fo broke his Covenant. It is well af~
figmed, tho’ it is not fhewed he had an Eftate,
nor how the Leffor had any Right, or thata
Stranger had evi&ed him by Title, for the
Covenant being general, the Breach may be
afligned as general as the Covenant, and it
lies not in the Plaintiff’s Notice who had
the rightful Eftate ; but the Defendant ought
to have maintained, that he was feifed in
Fee, and had a good Eftate to demife, and
then the Plainuff ought to have fhewed a
Special Title in fome other, Cr. Fac. 304. Sal-
mon and Bradfhaw, 9 Rep. €0°b. mefme Cafe,
& 1 Cro. 176. Simms contra Smith.  Aliter, in
Debt upon an Obligation, with Condition
to perform Covenants, 1 Cro. ibid.
Bargainor covenants, that he is feifed of a
good, perfed, and indefeafible Eftate inFee,
and that he had good Authority to fell, and
that there is not any Reverfion in the Crown
by any A& made by him : The Qu. was, If
thefe Words, [ by any Aét dome by him, ] fhall
refer to all? Per Cur’, not, but only to the laft
Claufe. :

Covenant
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The Law of Cobenants.

Covenant or Condition, before Michaelmas,
to make, acknowledge, and fuffer, &c. al}
and every f{uch reafonable A&s and Things,
whatfoever they be, for the lawful afluring,
fure making, of the Mannor of D. to 7. S.
and his Heirs ; Defendant pleads, That be-
fore Michaelmas the Plaintift rationabilit’ non
requifivit le* Deft’ ad faciend’, 8c. aliqua ratio-
nabilia attum & alla quae forent pro bona & le-
gitima Affurancia of the Mannor. Plaintiff
replies, quod {fuch a Day before Mickaelmas
he requefted. Fhe Defendant, quod ipfe con-
veyaret & affurarer Manerium de D. to F. S. fe-
cundum tenorém Conditionis (conventionss) pra¥';
found pro Quer’. Moved in Arreft, that no
fufficient Breach-was found, for the Plaintiff
ought to have required an Affurance in cer-
tain, (wviz.) Feoftment, Fine, &¢. The Con-
dition being {pecial,?all and every A, .
Sed non allocatur, the Hlue is good, and the
Condirion is broken, for by the Condition
the Defendant is to- ®o all and every A&
whatfoever ; {o that it the Plaintiff requeft a
‘Fine, or; ¢ then when the Plaintiff re-
quefted to convey the Mannor in generalty,
the Defendant ought at his Peril to do it by
fome kind of Affurance ; and if he makes a
Feoffment, yet if after the Plaintiff requefta
Fine, ¢&c. he muft do it, Yelv. 44. Pudfey and
Newfhanm X Brownl.84. & Moo.682. mefme Calfe.
A Leafe was made for Life by Baron and
Feme,and the Covenant was, Thac he fhould
make fuch reafonable Affurance as the
Councel of the Leflee fhould advife : The
‘Councel advifed a Fine with Warranty by
Baron and Feme, with Warranty againft the
Husband and his Heirs ; it was moved it was
nmot a reafonable Aflurance, becaufe the
Warranty



The Latw of Covenants. 285

Warranty did reach to other Land ; but the
Coure over-ruled it, -and faid, it is the ordi~
nary Courfe in every Fine to have a War-
ranty, and the Party may rebutt the War-
ranty, Godb. 435. God and Winch’s Cale,
Latch. 186. Tindal’s Cafe. S

To make an Aflurance, binds not to re-
leafe with Warranty, 2 Leon. 120. Q. le Liwver.

Covenant to aflure fuch.Land by reafonable peafmatle Af-
Affurance, as by the Plaintiff fhould be advi- furance.
fed and required ; who devifed and required
an Indenture of Fepffment, with Covenant,
to {ave and difcharge him of all Incumbran-
ces made by the Defendant, and for further
Affurance, and for not fealing this Aflu-
rance the A&ion is brought. Per Cur’, on De-
mur to ‘the Declaration, tho’ thefe Cove-
nants are ordinary and reafonable, yet the-
Agreement not being to make it with reafo-
mablé Covenants, but only reafonable Aflu-
rance, he is not bound to feal it, for it is not
any Part of the Affurance, and an Aflurance
may be without. Covenants, Cr. Fac. §71.
Coles and Kinder, Raymond 190. & 1 Sid.

Quare.

CHAP.
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C H AP XXXIIL

Covénants relating to Apprentices,

By what Covenants Apprentices are bound, though
under Age.

INfant, by Cuftom of the Lands, may bind
himfelf Apprentice by Indenture, and it
fhall be good. 2 Bulft. 192.

Covenant broaght by Apprentice.

A&ion of Covenant was brought by an

Apprentice, and afligns for Breach, That

the Teftator of the Defendant had cove-

nanted to inftru@ the Plaintiff in the Art of

a Sadler for 7 Years, and to find him Meat

and Drink during this Term ; and that the

Defendant, after the Death of the Teftator,

did put the Plaintiff out of his Houfe, and

fo kept him from Mé¢at and Drink. It was

agreed, That ¢ fic is a {ufficient Averment

of the Breach, and that it is not but Matter

of Form : And as for the Law, the Opinion

of the Court was, That the Apprentice re-

mains an Apprentice to the Executor ; for

though he cannot inftru& him, yet he may

find him Meat and Drink, &c. Per Hide,

Covenant to this general Covenant to inftru& is not gone

inftru&, if by his Death, though there be no particular

‘l’)‘f‘:h;"gedby Cuftom, as in London, efpecially fince the

sat Statute § Eliz. 1.8id. 216, 1 Keb. 761, 820.
Wadfworth and Eye.

CB-_
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Covenant, by Infant per Gard. fuos, for that 2‘%‘:{%‘-’4
he was bound "Apprentice to the Defendant ;1447
by Indenture, and he did keep him with
Meat ; and Defendant pleads, he was a Ci-
tizen and Freeman of Briffol, and that at the
General Seflions of the Peace it was ordered,
that he fhould be difcharged fromrhis Mafter
for diforderly Living, and this Order enrolled
by the Clerk of the Peace. Per Cwr’, preeter
Hules, they had Power to difcharge him
and it is frequent at Seflions fo to do. 1 Venrr.
174. Watkins and Edwards.
Proter and Burdet's Cafe was, 3 Mod. 69.
A&ion of Covenant brought by Apprentice,
The Mafter covenants to find and allow the
Plaintiff Meat, Drink, Lodging, & slia Ne-
ceflaria, during {uch a Time, and the Breach
was as general as the Covenant, wiz. That
he did not find him Meat, Drink, Lodging,
¢ alis Neceffaria. The Plaintiff had Judg-
ment by #:bil dicit, and on Enquiry entire
Damages were given againft the Defendant ;
Error was brought, That the Breach is too
general, and entire Damages were given, a-
mongf(t other Things, for alia Neceffaria, and
doth not fay for what; and in 2 Cro. 436.
Afell and Mill's Cafe, Judgment was rever{ed
for that Reafon, but that Cafe has fince been
adjudged not to be Law ; a Breach may be Breach may
afligned as general as the Covenant. Curia, be affigned as
in a quantum meruit, they formerly fet out the generalas the
Matter at length, but now it is in general Covenant.
Words, [ Pro diwerfes alis bonss,) and held good :
There are indeed many Inftances where
Breaches have been generally affigned, and
held ill ; that in Creke is fo, buc the latter
Opinions are otherwife, affrmetnr judicium.

Covenant
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Covenant againft Apprentice..

Covenant was brought-againft an Appren-
tice on Indenture. Defendant pleads, he
was within Age ; the Plaintiff in his Repli-
cation maintain’d his A&ion by the Cuftom
of London, That he may bind himfelf at the
Age of 14 : The Queftion in 4 Leon. p 77.
and in Cro, Elix. Walker and Nicholfon’s Calfe,
was, Whether this was Departure in Plead-
ing? ‘and it was much doubted there, and the
Cafe in 19 R. 2. was cited ; how that an In-.
fant brought an Aé&ion againft his Guardian
in Socage ; who pleaded, That the Plaintiff
was within Age ; the Plaintiff did maintain
his Declaration, That by the Cuftomof fuch,
a Place, an Infant of 18 Years might bring
an Accoynt againft his Guardian in Socage ;
and it was held it wasno Departure: So it was
much argued in Bold and Walli'’s Cafe, 14 &
15 Car. 2. B. R. becaufe he brought his
Aéion as at Common Law generally, and
maintain’d it by a.Cuftom. Some argued,
That it was a Departure, and cited 1 Inf.
304. & Keb. 76. Abbot of Buckface's Cale.,
It feemed to be agreed by all the Court,
That where one alledgeth a general Cuftom
in a Count, and replies by a Special Cu-
ftom, that this is not good; but by Windham,
this is no Departure in the principal Cafe,
being no Matter varying from the Count,
that being but fuppofal, and always general ;
this Special Matter is a good Support,, and
that this is no Departure from the Title, but
an Anfwer to a Difability pleaded in Bar.
Foffer held it to be no Departure, the gift of
the A&ion being laid in Londom, and tl;e

Title
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Title is the fame ftill, only the Petfon ena-
bled, Winch 63. But by Twifden, all the Pre-
cedents are to Count on the Cuftonr, s be-
ing the Gtound of thie A&ion ; 4nd he was
of Opinion, That it was a Departure, but
the Court gave Leave to the Plaindff co dif=
continue his A&ion, and to declare on the
Cuftom of London, that an Infant may bind
himfelf. , o ,

Covendrt { Plaintiff declared, That the
Defendant, by his Deed fhewed in Coure,
did ecovenant to fatisfy the Plaintiff all fuch
Sumis of Money as F. his Son, the Plaintiff’s
Apprentice, fhould imbezel from him, with=
in 3 Months after Requeft, dnd then ldys the
imbezelling and Requeft, &c. The Defen-
dant prays Ovyet of the Deed, which was
entered in hec verba ; and there the Cove-
nant was to fatisfy wichin 3 Months after

equeft, and ‘due Proef made of fuch im-
bezelling, The Iflue was, Whether he im-
bezelled? dnd found pro Quer’. Judgment was
arrefted, becaufe it appeats by the Entry of
the Deed, that the Plaintiff ought not to
have brought this A&ion until the 3 Months
were incurred, as well after Proof, as after
Requeft : Whereas the Plairitiff had dverred
no Proof in: the Declaration, and the Word
[Proof] generally laid, fhall be anderftood
Proof Judicial, by Jury, Confeffion or De-
murrer in Court ; but if the Form of Proof
were by Writing otherwife appointed, that
fhall prevail,: as by Witnefles before Two Al-
dermen, by Certificate, ¢&¢ which Proof
fhall be, fet down in the Pled, with all the
Circumftances; and then it fhall be in the
‘Difcretion of the Court, whethér the Proof
Were gompetent erécordintgj toMeaning o;r“‘;hc

* 7y Li-
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Collateral
Covenants
not to bind
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The Latw of Covenants.
Writing; but in this Cafe, Proof may be
made in Court judicially, in A&ion brought
againft the Apprentice, before the Aéion
brought on the Covenant, made by ano-
ther ; and fo it may well be taken for Proof
by Trial in Cotrt. Hob. 217. Crockhas and
Woodsward. ‘

Collateral Covenants fhall not bind an In-
fant, as in Action of Covenant brought a-
gainlt the Infant, on Covenant to ferve his
Mafter faichfully, as an Apprentice, in the
Myftery of a Draper ; and he lays in the
Adtion, That he defrauded him of his Goods.
Per Cur’, the Statute § Eliz. is not {o ftrong.
againft Infants as fo make collateral Cove-
nants good., Infant is not bound by thofe
Words at Common Law, and no collateral
Covenant fhail be maintainable upon that
Statute. AéHon on the Cafe lies on the Co-
venant in Law, but not on the Covenant in
Fa&, and for that he ought to have collate-
ral Security ; and the Retainer is, for the
Benefit of the Infant to learn hisTrade, but
the Covenant is to his Difadvantage ; but
Winch thought the Covenant to be good,
being incident to the Retainer, There is no-
Remedy but by Action on the Cafe. Winch
63. Flemming and Pitman. Vide Hetl. 6.

Covenant was brought upon Indenture of
Apprentifhip, containing the ufual Cove-
nants in fuch Indenture, and he ran away
with -his Mafter’s Money in Lowdon ; and
Two Exceptions were taken to the Decla-
ration:

. 1. In the Indenture, the Words are, That
the Infant fhall be Loyal and Faithful, -
Jecreta fua welare, ére. without any Words of

. Co-
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Govenant exprefs ; but it was refolved, That
the Words imply a Covenant. -

2. It was excepted, That Infants fhall be
bound by Covenant, is pleadable no where
but in Londom ; (the Cuftom is, That Infant Cuftom of
fhall not wage his Law upon Covenant for Londm.
Tabling) Sed non alloc’, it is pleadable at any
Place. This Covenant is allowable at Law,
and the Words of the Statute are, That the
Covenants fhall become of fuch Effe& and
Efficacy, as if he had been at full Age at
the Time of the Sealing the Indenture, and
then he fhall be bound in every Place within
the Realm. The Court feemed to be of O-
pinion, That the Aéion was well brought.
Myre 148.  Stanton’s Cafe. 1 Raym. 60. and
1 Lev. 81, Mould and Wulls.

Covenant againft an Executor upon the
Covenant of the Teftator, to teach an Ap-
prentice his Trade. It was moved, That this
Covenant was Perfonal to the Teftator, and
binds not the Executors, but only binds the
Meafter, during his Life, to teach him. But
per Cur’, it binds the Executors alfo, and the:
ought to fee the Apprentice taught his
Trade ; and if they are not of the Trade,
they ought to affign him to another, who
is of the Trade. 1 Lew. 177. Walker and
Hﬂ”- ' K

Uz CHAP.
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CH AP XXXIV.
Abtions.

COvenant was brought againft Two, and

‘ the Writ was, Quod teneat Conventionem,
and it was amended, though in an Original
Writ. 2 Vewt. 173. Coke and Rommuey.

Unteafonable  The Writ was Damages 30000 /. That the

Bail. ‘Party fhould not put in Bail. -Per Cur’, it’s
a great Abufe, though in Covenant no Fine
is due, nor in Debt: If the Party be commit-
ted, they will force the Plaindff to take
reafonable Bail, according to Direction ; and
if the Plaincift declare of alefs Sum, they
will lay him by the Heels, and the Plaintiff
ought to {wear the probable Caufe of Aétion
tobeof fuch Value. 1 Keb.470. Sir F.Cut-

. for's Cafe. .
Alionbow  [n Covenants perpetual, if they be once
g?:';ho"f broken, and-anA&ion of Covenant broughe,
& of & ; « i - .

Covenane.  and Recovery uponit, if they be afterwards
broken, a Scire fac’ fhall be had upon the
Judgment, and “the Plaintiff need not to
bring a new Writ of Covenant. Cr. EL p. 3.
Swan's Cafe.

Covenant to_pay 40 s. per Amm. during 2t
Years ; he may have feveral A&ions of Co-
venant for every Time it is behind, and
fo every Year a new Adtion. Godb. p. 12.
1 Brownl. 19, 20,

1 Inf. 292. To pay Money at § feveral
Badys, at the firft Day Covenant lies after
Failure, E ’

If



The Law of Covenantsg, ' 293

If a Man grants Rent to another, payable
at a certain Day, and covenants to pay the
Rent accordingly ; if the Grantee after re- If Grantee
cover in an Aéion of Covenant for Non- Xg‘(’;: of
Payment of the Rent, this fhall be a Bar of DeblrforRenf,
any Adion afccr for the Rent, for in the ic is a Bar of
Action of Covenant he fhall recover all the :X:&gher'r
Rent in Damaggs. 1 Rol Abr. 353. Strong Altion for
and Warrs. i 3 £ the Rent.

. covenants within a Yearto fuffer a Com-
mon Recovery, and all the Terms are paft
without any Recovery fuffered; yet no
Adionlies upon that Covenant until the Year
be fully expired, though the Terms being
pafsd it is impoffible to fuffer any Recovery:
within the Year and Time prefix'd. 4 Leon.
170. :

A. covenants with one, his Heirs and Af-
figns, for Enjoyment, and this is touching
an Eftate of Inheritance. Per Cur’, the, E-~
viction being of the Teftator, he cannot
have Heir or Affignee of this Land, but the
Damages fhall be recovered by the Executor,
though not named in the Covenant, for
they reprefent the Perfon of the Feftator.
2 Lew. 26. Lucy and Levington. 1 Pent. 175,
2 Keeble 831. 1d. Cafus.

Leflce covenants with the Leflor, his Exe-
cutors and Adminiftrators; to repair, and
leave in Repair, at the End of the Term-
and for not leaving in Repair at the End of
the Term, the Heir brings the Aétion of Where the
Covenant; and good. It is a Covenant that Heir fhall
runs with the Land, and fhall go to the bave Cove-
Heir, though not named. § Rep. Spemcer’s P20t
Cafe. And it appears, the Intent was to ‘
have it continue after the Dedth of the Lef-
for, being with him and his Executors, and

U there-.
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" One that is
nat Party,
tho’ he feal.

The Law of Covenants.

therefore it determines not by his Death.
2 Lev. 92. Leaghter and Williams's Cafe, in

SCﬂG’.

Whe fliall bave Altion of Covenant, or nar.

If Indenture of Charter-Party be made
between one A. and others, Owners of the
Ship called E. whereof B. is Mafter, of the
one Part, and C. of the other Part; in
which Indenture A. covenants with C. and
G. covenants with 4. and B. and binds them
to C. and B. for Performance of Covenants
in 600 l. and the Conclufion of the Inden-
ture is, [ In Witnefs whereof, the Parties above-
faid have put theirHands and Seals]; and the
faid B, to the faid Indefture, puts his Hand
and Seal, and delivers it, In this Cafe, B. is
not Party to the f{aid Indenture ; fo that B,
canpot releafe the A&ion brought upon this
Indenture by 4. for that this is an Indenture
Reciprocal between Parties of the one Part,
and Parties of the other Part; in which
Cafe no Obligation, Covenant or Grant,
may be ‘hade with any that is not Party to
the Deed, but where the Deed indented is
not reciprocal, but without the Words, [be-
tween, &) as omnibas Chrifi fidelibus, &,
there an Obligation, Covenant or Grant,
may be made to divers feveral Perfons. Coke
2.Inf. 673. z Lew. 74. 3 Lew. 139.

If Indenture of Charter-Party be made
between A. and B. Owners of a Ship of the
one Part, and C. and D. Merchants, of the
other Pare, and there are feveral Covenants
of the one Part, and of the other, and 4,
ohly feals the Indenture of the one I'art, and

C.and
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€. and D. of the other Part ; but through the

whole Indenture it is mentioned, That 4.

and B. covenant with C. and D. and C.

and D. covenant with 4. and B. In this

Cafe, 4.and B. may join in an A&ion againit

C. and D. upon this Indenture, for Breach

of a Covenant in the Deed, although that '
B. never fealed the Deed, for he is Party to One, though
the Deed, and C. and D. had fealed to other }'el"g"% dd'd
Part to B. as well as to 4. Upon which the " ©¢ 7%
Adtion is brought. 2 Rol. Abr. Clement and

Henly.

0.C. feifed in Fee of a Mefluage, and One A&ion
poffefs'd of a Leafe for divers Years yet ©f C",";‘{““‘
enduring, let to the Defendant for 10 Years, ‘ﬁ‘;‘;’;rﬁo‘;: ,
and wherein the Defendant covenants to Re- )
pair, and by a Deed he granted to the Plain-
tiff the Revecfion in Fee, and by another
Deed the Reverfion for Years. Now tho’
he hath Two Reverfions, the one in Fee,
and the other for Years, granted by feveral
Deeds, and at feveral Times, yet he may
have one Aétion of Covenant. Cro. Fac.329.

Pyor and the Lady S:. Fobn. 2 Bulfp. 112.
1d. Cafus.

If a2 Man demife Land to 2 Woman for gy pyron on
Years, and the Leflor covenants with'the aLeafe to the
Leffee to repair the Houfes duriag the Term, Feme,
the Wife takes Husband, and dies, the Hus-
band fhall have A&ion of Covenant, as well
upon the Cevenant in Law, on thefe Words,

{Demife or Grant,] as upon exprefs Cove-
nant. § Rep. 17. a. v ‘

The fame Law is of a Tenant, per Stat. By Tenant,
Mereh’ or Staple, or Elegit, of a Term, and by Statute or
he to whom the Leafe is fold, by force-of any Ekgir.
Execution, fhall have A&ion of Covenant

- Ug in
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in fuch Cafe as a Thing annexed to the
Land, although they come to it by Actin
Law. Ibid.
In London 2 Man fhall have Covenant with-
out Deed, by the Cuftom, N. B. 146.
Debt on an Obligation : The Words of
the Obligation were, [I am content to give
to W. 10}, at Michaelmas, and 10 I. at Lady-
What Words Dgy ;] It’sa good Obligation, and amounts to
;)mg‘c’“‘ ‘g as much as I promife to pay ; and an Aé&ion
vennt, - of Covenant lies upon it, as well as Debt,
e at the Eleion of the Plaintiff : And though
the A&ion is 20 . and the Declarationis 10 .
and 10/. at Two feveral Days, yet it’s good
enough, and the Declaration well, purfuant
toit. 3 Leon. 119. ..
Debt for 152 18s. 64. and declares on a
Deed, reciting, Thar divers Suits were be-
tween the Vicar of, & and the Plaintiff,
touching a Modms Decimandi, which Modus
concerns all the Parifhioners. Defendant, a
Parifhioner, agrees, and promifeth, with the
Plaintiff, to pay his proportionable Part of
all Charges of the faid Suit, and other Suits
touching this Matter ; and that the Plaintiff
had expended 350/ and the Defendant’s Share
cameto 15 /. 18s. And whereof he had No-
tice, & licet requifitus, had not paidit. Up-
on.non eff faltum, Verdi&t pro Quer'. It was
moved 1n Arreft, that Debt lies not on
this Agreement, it being not certain’' what
the Sums to be paid fhall be, but Covenant
but per Cur’, for when the Damages which
'were at firft uncertain, are by Averment re-
duced to a Certainty, Debt lies as well as
Covegant, 3 Lev.429. Sanders and Mark.

Oyer.
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Qyer.  Vide Monftre des fais.

InAé&ion of Covenant, the Defendant de-~

mands no Oyer, but pleads, in Articulis illz
wlterius coutinuetur, @c, which, per Car, is
ill, and his fhewing the Counter-Part is
not {ufficient, but the whole Indenture oughe
to be inCourt. 1 Keb. §13. Prieftland verfus
Cooper.
In A&ion of Debt, the Defendant plead-
ed it was for Performance of Covenants,
and that he hath performed all, not fhewing
forth the Indenture. Plaintiff demurred.
Per Cur’y he muft fet it forth, and gave this
as a Rule in the Adtion depending. 1 Keb.
415. 18id. 97. Lews and Bul.

Note, In Debt on Bond, for Performance
of an Award or Covenants; if Money be
awarded or covenanted to be paid of Va-
lue, Special Bail is required: Otherwife,
if it be to do any Adt that is in it felf
uncertain, as w0 have Trees, common Bail
is only required. 1 Keb. 450.

In what Cafe one cannot bave Action of Covenant,
not being Party to the Deed.

Debt on a Charter-Party, indented of
Affreightment made by Benly, Mafter, and
Partener of a Ship; by which he, by the
Confent of Cooker, the other Part-Owner,
let the Ship to the Defendaats for a Voyage,
and for which the Defendant covenants to

pay fuch Sum to Benly, as Mafter; and.cove- -

nants with the faid Benly, and alfo with the
faid. Cooker, to pay to Cocker 300 /. and for
| Non-

297
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Non-Payment, Cooker brings the A&ion. De.
fendant demands Oyer of the Indenture
which is entered thus, [ This Indenture Char-
ter-Party witnefleth, That Benly, Mafler,
and Part-Owner of the Ship, with the Con-
fent of Cooker, the other Part-Owner, let the
‘Ship, and then the Covenant’s ut fupra;] and
then the Defendant pleads, he only, and
Benly were Parties, and fealed and delivered
the Charter-Party, and the Plaintiff was no
Party. Plaintiff demurs, for this is not an
Indenture between the Parties, but all one
as if a Deed-Poll ; by which he may cove-
nant with a Stranger, not being between
Benly of the one Part, and the Defendant of
the other Part; in which Cafe, none but
who was Party might have brought an
Ad&ion on the Deed : But here being as a
Deed-Poll, he may covenant with divers
Perfons to do feveral Aé&s, for which each
one feverally fhall bring his Action. 2 Inf.
673. Of this Opinion was all the Court.
2 Lev. 74. Cooker and Child. Judgment pro
Buer’. 3 Keeble 94. 1d. Cafus.

In fome Cafes a Stranger, to the Covenant,
Joall maintain an Aétion againft the Cove-
‘nantor. :

Two Coparceners made Partition, and one
covenanted to acquit the other of a Suit, oc-
cafioned by the Land fo divided ; che Cove-
nantee aliened it: The Opinion in 1 Inf,
38¢. 2. That the Alienee, who is a Stranger
to the Covenant, fhall maintain an A&ion
againft the Covenantor, becaufe the Acquit-
tal runs with the Land.

When
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When the Attion (ball be broughe.

Defendant by Bill fealed, promifed and
agreed to pry to the Plaindff Annuatim § 1.
for § Years, at Two Payments in the Year ; On feveral
Covenunt lies, if it be not paid the firft ralf Paymens.
Ycary aliter, in Bill of Debt. 3 Lev. 383,
March and Freeman.

A. covenants with B. to pay him 100 /.
at § {everal Days; after the firft Default,
A&ion. of Covenant lies, for they are fe-
veral in their Nacure. 1 Inff. 292. b. 1 Cro,
8o7.

And there, if he bring A&ion after the
fieft Breach, he fhall have Judgment and
Damages for the faid Breach ; and at another
Time, whenfoever there fhall be another
Breach, he fhall have a Scire fac’ on the faid
Judgment. Br. Sci fa’, 218.

If A. recover by Judgment upon a Com-
pofition, which is Executory from Time |
to Time, there he fhallhave a Fieri fac’ of
that which is incurred within the Year,
and a Sci fac after. Cyroft, &c. 23 H. 8,
Br. Exec’, 119. ‘

In Cafe of Covenant, for every Breach
he fhall have a new Adion, as was held,
per Car’y in Zaylor and Foffer’s Cafe, 43 Eliz.
B. R. and in Hugh's Cafe, Rep. 11, 12,

In
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In what fpecial Cafes Covenant lies.

Adion of Covenant was brought, decla-
ring upon a Deed, by which the Defendant
affignavit & tranfpofuit all the Money that
fhould be allowed by any Orderof a foreign
State to come to him in lieu of his Share
in a foreign Ship ; It was moved, that the
A&ion of Covenant would not lie, becaufe
it’s neither an exprefs nor an implied Cove-
Good Cove- nant: Hales, it is a good Covenant againft
mant againft the Party himfelf. If I will make a Leafe
“?’P‘;.'Y for Years, referving Rent, to a Stranger,
bimfelf- Aétion of Covenant will lie by the Party, for

to pay the Rent to a Stranger ; and if it
Afgnmene Were an Affignment for Maintenance , it
for Mainte- ought to be averred it is 2 Covenant ; it is all
nance. one as'if he had covenanted, that he fhould

have all the Money that he fhould receive

for his Lofs in fuch a Ship, 1 Mod. Rep. 113.

Deering and Farrington, Judgment pro Quer,

« 3 Keeble 304. id. Cafus.
Onzcmege 1t lies upon aConceffit of a Term in a Fine,
in 2 Fine of altho’ there is no Deed ; and this too againt
aTema- 3 Feme Covert, 1 Sid. 466, Worton and Heole,
%:'v"e&: Feme o afod. 66, 1 Lew. 301. 2 Sand. ¥77. &
- 2 Keb. 684. id, Cafus.

If C. recovers 1o L.againft 4. and B. comes

to €. and faith, That if he will releafe the

. 10 /. to A. thathe will be his Debtor; and

ggl;‘r‘%‘c‘;" ‘;f he accordingly releafed the 10 . to 4. yet no

s fonadsin | Aéion of Debt lies, becaufe it founds in Co-
Covenant,  venant, 9 H.¢. 14.

In Covenant the Plaintiff declares, upon
a Writing of the Defendant’s Teftator, ac-
knowledging himfelf to be accountable to
the Plaintiff for whatever Money the Plainf%

{x

.
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tiff fhould charge upon 7. §. payable to

Sit Tho. Viner : Per Cur’, it lies well, bein
againft Executors ; and had it been again

the Party himfelf, & no Notice is given Notice:
by the Plaintiff to 7. S. who upon fuch Bills

was to pay to Sir Tho. Viner, and it’s not ne-
ceflary, 1 Keb. 1§55. 1 Lev. 47. Brice and

Curr.
Whereas the Defendant recovered againft
him 7 /. 105 and for *Cofts and Damages,
and upon that Judgment,the Plaintiff paid to
him 7 /. and the Defendant made unto him a
Releafe of that Judgment, and by his Deed
covenanted, that he would withdraw all
Procefs of Execution for that Debt ; that the
Defendant intending unjuftly to vex him a-
gainft this Releafe, and againft his Promife
inthe faid Writing, fueda C4’ /7', by which he
was arrefted and detained in Prifon. Decla- Wihere
ration is ill, he ought to have had an Acion A&ion of
of Covenant, and not an Affumpfit, Cr. Fac. Covenantlies,
§05. Bemnus and E. Guildly, Hob. 284. Green "?; not an
and Harrington. , Afumpf.
To Scire fac’ on a Judgment, Defendant
pleads, That before the Judgment and hang- *
ing the Suit, the Plaintiff covenanted with
him by the Deed now fhewed, That if he ob-
tained Judgment, and the Defendant on
fuch a Day paid unto him 100/ that he
would not {ue Execution, and the Judgment
fhould be void ; and pleads, that he had paid
the 100 /. accordingly, and demanded Judg-
ment. Plaintiff demurred. Per Cur’, it is NOt Where Re.
any Plea, for he cannot make a Defeafance medy mutt
of a Judgment before it be given, and they be by Way
{aid his Remedy is only by Writ of Covenant ggg%“";‘?":
upon his ' Indenture, Cr. EL 837. Gage and py., ey

Shurland.
Debt |
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Debt was brought upon this Deed ; It 1s
agreed, that C. fhall pay unto P. 700 I for
F. S. his Houfe and Lands in B. C. may have
Covenant againft P. if he doth not convey
the Lands, 1 Sid. 423. Pordage and Cole, fee
Ray. 183. 1 Lev. 274. 1 Sanders 319. and
2 Keeblegaz,

Againftthe A Writ of Covenant lies againft the King’s

King's Leflee. ] offec upon a Patent of the King, tho’ there
is not any Counterpart fealed by the Leflee,
who is to be charged ; Sir Fobn Brest and
Cumberland Leflee by Letters Patents, is bound
to Covenants, and fo is his Aflignee, 1 Roll.
Rep. 359. 3 Bulff. 163. 2 Cro. 399

A Man made a Leale for Years, with Ex-
ception of divers Things, and that the Lef-
fee thall have conveniens Lignunme non [ucciden-
do fen wvendendo Arbores ; Leflee cuts down
Trees, A&ion of Covenant lies by the Lef-

What fhalibe for, for it’s 2 Covenant on Part of the Lef-

faid a Cove- fee becaufe this Law giveth him reafonable.

;‘,;‘x;’;&:’: Eftovers, and by this Covenant he abridgeth

Leflee. his Privilege, Marfh. p. 9.

Eftoppel. A Leafe by Eftoppel is a good Leafe to
ground this A&ion upon Evi&tion, and to
traverfe that he was not poflefied by Vertue
of a Leafe, is no Plea againit the Leafe by
Indenture, which is an Eftoppel without
thewing a particular Caufe, Cr. Fac. 93. Stiles
and Herring, ‘Vide Vanghan 118. Hayns and
Bickerftaff. ’ L

A Covenant upon a Charterparty for the

Plead. Freight of a Ship; The Defendant pleaded,

- that the Ship was loaded with French Goods,

A Thing to  which French Goods were prohibited by Law

%’.dm“ g‘;he to be imported. On Demurrer, ruled no Plea,

Comenoniana for the Court were all of Opinion, If the

. after probi. Lhing to be done was lawful, at the Time

P
bited per Sear. 4 when
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when the Defendant did enter into the Co-
venant, tho’ it was afterward prohibited by
A& of Parliament, yet the Covenant is bind-
ing, 3 Mod. 39. Brafon verfus Deane.

In Covenant the Plaintiff declared, That
the Defendant demifed to him an Houfe,

303

with the Ule of -a Pump, and he fuffered it Ufe of &
to be fo out of Repair, that it became ufe- Fump.

lefs, and covenants, that he thall enjoy di- -

mifJe Pramiffa, and afligns a Breach that he
{utfered antliam prad effe fraitam & totalit’ fpo-
liat. Defendant demurs. Keling, Mereton,
and Rainsford, held, that the Aéion did lie,
the Ufe of the Pump being Part of the Thing
demifed; which Words make a Covenant,
as in 4 Rep. Nukes's Cafe, § Rep. Spencer’s Cafe.
If a Man let an Houfe, together with the
Eftovers to be taken of the Wood of the Lef~
for, and afterwards the Wood is ftubbed up,
Covenant lies for the Leflee. If a Parfon
makes a Leafe, and then refigns, he is liable
to covenant; and in this Cafe the Leflee
would be at a Mifchief, for he fhould be a
Trefpafler to enter and repair it, and this is
an Oufter as much as may be, where the
T.eflee is poflefs’d.  Tawifden fortiter contra, he
may have A&ion on his Cafe, and fo Reme-
dy for his Damages ; and he faid he might
enter and repair, quando aliqus concedit, &c.
He faid he never met with a Cafe whereCo-
venant would lie but upon an a&ual Oufter,
either by a Stranger, who had an Eigne Ti-
tle, or by the Leffor himfelf: This is Non-
feafance, and fo he differenced it from the
Cafc of Eftovers, which was an a&ual Tort.
Tn Covenant upon an Ouffer of 2 Term, if
it be not incurred, Judgment muft be to re-
cover the Term it felf, Firzh. Na. Br. 145.
which
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which cannot be in this Cafe, for the Sherriff
cannot put him into the Ufe of a Pump;
1 Ventr. 26. 44. Pomfrer and Rycroft 5 Judg-
ment pro Duer’. 1 Sand. 321. X Sid: 429,
2 Keeble 5o05. id. Cafus.

In what Cafes Covenant” doth not Le.

forefpeltof . Onemadea Leafe for Six Years; and Lef-
¢cheWords. for covenants, That if he were difpofed to
leafe the faid Lands after the Expiration of
the {aid Term of Six Years, that the Leflee
fhould have the Refufal of it; Leffor wichin
the Six Years makes a Leafe thereof to 7. S. |
for 21 Years, to commence prefently.  Per
Covestant not Cur’, the Covenant is not broken, becaufe it’s
-broken, be- out of the Words of the Covenant, Godb. 335.
c:ufe out of 5 ol Rep. 332. Walter and Mountague.
the Words. (3, covenants to caufe a Statute to b
cancelled, and the fame to be vacated up-
on the Payment of 10 L before fuch a Day,
and at the Day he tendered the Statute to
be cancelled, ¢&c. but before that Time he
had fued Execution on the Statute, The fu-
ing of Execution before the Day is a Breach
of Covenant, and an A&ion lies, for afier
Execution he cannot deliver up the Statute
Where in the {ame Plight 35 yet an A&ion of Cove-
A&ionof Co- nant doth not lie in this Cale, but an A&ion
venantlies  on the Cale, in as much as the Words before
lngiobut‘mhe are Words of Defeafance, and in the Prefent
Cafe. MOREE Tence, and a prefent Thing to be done; as if
2 Covenant be to fland {cifed to Ufes, or
that one fhall enjoy {uch a Deed, no Action
of Covenant lies, 1 Sid. p. 48. Robinfon and
Hapts, 1 Keb. 103, 118. Raymeond. 25.

3
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. If a Mancovenant to grant fuch Eftate to Covenantta
his Wife, or to leave her worthi fo much Mo- grant fuch
ney if fhie furvive him ; if the dies before Eftate to his

him the Covenant is not broken, tho’ hie did }ffj{é'ﬁx
not make fuch Grant, 2 Mod. z01. fore him,

Covendnt upon the Receipt of 100/ to
give Acguittance,and to enter into Bond, &
no Covendrit lies if the Deferidant refufe to
receive it; for it is at his Election, Stiles Rep.
481. London and Craves.

Tenant for Life lets the Lands for Years
by Indenture, thus : I give, grant, bargain,
and [ell my Intereff in fuch Lands foi Twenty
Tears, to hold the Jfame in fhch Manner and Forni
as I my [elf beld the fame. Tenant for Life
died within the Term, he in the Reverfion
entered, and Leffee brought A&ion of Co-
vendnt ; it lies not, for the Warranty in Law Wqrranty in
cannot extetid ro the Plaintiff, he being not Law not ex-
Leflee, but Aflignee ;,but if it did, yet now tends o Afe
ic is cfetermined with the Eftate of the Te- figace.
nant pro Life; fo if Tenant in Tail make
fuch a Leafe dnd die without Iflue; 1 Leon.
179. Cheyny and Langly, 3 Cro. 157.
. Dame Say let an Houfe; and Barn, and
Land to Cowper for Years, rendrinig Rent;
Cowper by Deed affigns his Term to Pollard ;
Pollard covenants to fave the faid Cowper
harmlefs of ill Covenants; Agreements, and
Payments ; in the faid firft Indentire of
Leife: Pollard lets for a Year the faid Barn
80 Coivper; who put Hay in it, dnd after
grants the Barn and Hay to one Barber, and Coveniane ex.
eovenanted to warrant it. Dame Say diftreins tends not ta
the*Hay. Cowper bronght Covenidnt. Per alawful Di-
Cur’; the A&ion lies not: Hay in a Barn firefs, or for.
cannot be diftreined for Rent no more than to%* A&
Shocks of Corn ; but if they were in a Cart,

X aliter ;
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 aliter ; and # the Diftrefs is unlawful,the Co-
venant fhall not extend to it, for it cxtends
not to tortieus Incumbrances, Fones Rep. 197.
Cowper and Pollard.
Debt on Bond for Performauce of all Co-
venants, Payments, &v¢. in Indenture of
Leafe, wherein the Defendant, for and in
‘Confideration of 400 /. lent him’ by the
Plaintiff, granted the Land to him for Forty
nine Years, if G. fo long live, provided if
he pay 60 L. per Annum quarterly, during the
Life of C. or fhall within Two Years after
his Death pay the 400 L to the Plaintiff,
then the Indenture to be void, and a Claufe
of Re-entry for Non-payment. Defendant
Lies not on’a pleads Performance ; Breach affigned was,
Provifo,there "Thar 16/, for half a Year was not paid at
b”’}gé“’ * fuch a Time, during the Life of G. Defen-
pre s Love., o, p )
nant ro pay  dant demurs, for that the Breach was not
the Money. well afligned, becaufe there is no Covenant
. to pay the Money, ofity by a Claufe Liberty
~ is given to re-enter for Non-payment. Per
Cur’, this Aétion will not lie, it being only a
Provifo, and there being no exprefs Cove-
nant, and therefore no Breach can be af-
figned, 2 Mod. 36. =
Covenant lies  Where the Words are Words, of Defea-
noton Words {ynce, and in the prefent Tenfe, and a pre-
?f Defea- | fent Thing to be done, Covenant lies not,
ance, or in " 3
the prefene DUt Acion on the Cale; as Covenant to
Teaf:. ftand fcifed to an Ufe, ‘or that one fhall en-
joy fuch a Deed, 1 Sid. 48. Rebinfon and,
Ampts, for this Aé¢tion will never lie.upon
“any Covenant, but upon fuch a Covenant as
is to do a Thing hereafter, or that a Thing,
hath heretofore been done, and not when it
is for a Thing prefent ; as when 4. doth co-
venant wich B. that his black Horle fhall be
' T for
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for ever after the Horfe of B. Thisis no good
Govenant to give the Horfe to B. or to.give
him A&ion of Covenant for him, but 4. may
keep him flill notwithftanding ; but there is
a Difference: If the Covenant be future, as
where one doth covenant with another,that,
in Confiderdtion of a Marriage, his Lands
fhall defcend or rematn to his Son and Heir
dpparenity, and the Heirs of his Body on the®
Body of his Wife ; if the Ufes do not fo rife,
the Covenantee may have a Writ of Cove-
nant againft the Govenantor, Pl. 307, 308.
But if the Covenant be in prafenti, as that 2
Man and his Heirs from henceforth fhall
ftand and be feifed to fuch and fuch Ules,
and the Ufes will not rife by Law, in fuch
Cafe no A&ion will lie upon this Covenant,
for this Aé¢tion will never lie upon any Co-
venant, but upon fuch a Covenant as is either
to do a Thing hereafter, or that a Thing is
or hath heretofore been done. .

X 2 CHAT
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CH AP XXXV.
Covemant againft whoi,
Agdivfg/} Afignee. Vid: Affignment, Devant, &
infra. -
Againft Infams.  Vid. Apprentices.
Againft Undei-Tenants.  Vid, Affichment.

Againlt a IT lies upon [(?onceﬂz‘t] ‘of 2 Term in 2 Fine,
Feme Co. altho’ there is no Déed, and this too a-
vertvpon & oainft 2 Feme Covert; 1 8id. 466. Worton and
gm"ﬂ'} of & ple. Dew'.

ine. . . . .
S It Hes againft Leftee of the King by Let-
Agin ke ors Pacents, tho thete is not any Counter-

King, tho’ no part fealed by the Leflee, Sir Fobn Brett and
Counterpart. Cumberland’s Cafe; 2 Rol. Rep. 359. Dev/
Diverfity be. , UPON original Covenant by the King,
eween origi. there Relief lies upon and againft all thac
nal Covenant claim under him, becaufe it was originally
by the King, in the King by his own Contra&; but where
‘:,’:)‘1 "’hetre Covenants are vefted in the King as a pub-
arevefted i lick Truftee, no Remedy lies againft him, as
cheKing asa there does upon original Covenant b‘y the
publick King, upon the Behalf, and for the Ufe and
Tewftee.  Benefit of another Perfon, Hardr, 373. Vid.
. 117.
Againft a P It lies againft a Corporation. If 2 Corpo-
Corporation. ration’ covenant not to take Toll, and their
common Qfficer appointed for that Purpofe
doth take it, this is a Breach of the Co-
venant, 43 Ed. 3. 17.

If
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If a Feoffiment or Lgafe be made to Two, Leafe with
or to a Man and his Wife, and there are di- Govenants fo
vers Covenants in the Deed to be performed d""’;"l,’-"fi
on the Part of the Feoffees or Leffees, and pye gevents”
one of them doth not feal, or the Wife doth of the Egape,
not feal during the Coverture, and he or fhe and ocrupigs
that doth not feal, doth notwithftanding ac- the Land.
cept of the Eftate, and occupy the Lands
conveyed or demifed : In thefe Cafes, as
touching all inherent Covenants as for Pay-
ment of Rent, and the Neceflaries thereof,
as Claufes of Difirefs of Re-entry, of Nomine
Pene, Reparations, and the like, they are
bound by the Covenants as much as if they
do feal the Deed. So,

If a Leafe be made to 4. for Years, or
Life, the Remainder to 7. S. in Fee, and
there is a Rent referved, or there be divers
Covenants on the Parts of the Grantees, and
F. S. doth never feal the Deed or Counter-
part ; %ret if in this Cafe he accept the E-
ftate after the Death of A. he muft pay cite
Rent, and perform all the Covenangs that
are inherent, 1Inf. 231.

If an Indenture be made between A. of the In what Ca-
one Part, and B. and C. of the other Part, fes he thac
and therein there is a Leafe made by 4, to Eftare. ‘g’,‘
B.and C. on certain Condition, and B. and yp i nor.
C. are bound to 4. by the Indenture in 20 /. fhallbe
to perform the Condition, and B. only doth bound by the
feal the Deed, and not C. yet in this Cafe, if Covenaats.
C. accept of the Eftate, he is bound by the
Covenants, and one of them cannot be fued
without the other, Tranfit terra cum onere. Et
qui [entit commodum, &C.

If 2 Man covenant for him and his Heirs,
to do any Thing whatloever, hereby his
Heirs arg bound, § Rep. 17.

X3 ‘ if



310 The Law of Covenants.
If the Leflee for Years be oufted by any

v
. other than the Heir himfelf, no Action 4f Co.
Heir. venant will lie againft the Heir, or be oufted
o from any elder Title by and from the Leffor.
Baron and If I makea Leafe to Baron and Feme, and

Feme cove-  they ‘covenant to do no Wafle, or to repair
nant notto  Houfes, and the Husband dies, and the Wife

commit furvives and holdeth it ; if the Wife commit

Wafte ; Ba- . 4

von dies, na  Wafte,or do not repair the Houfes,no A&ion
)

Adion lies lies againft her ; but in fuch Café the Wife
againft her.  js ried to pay Rent, or to perform a Condi-
Forwhat  tion made on the Part of the Leflor, but not
Thingsit o obferve or perform the Covenant of the

jesagain  Leffee, 1 Brownk: 3. 31,

CHAP.
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CHAP XXXVL

Foinder in Ation of Covenant, or not. Vid.
7 Covenant, joint and [everal.

H E Defendant covenanted, that he
would not agree for taking the Farm

of the Excife of Beer and Ale for the Coun=
ty of York, without the Confent of the Plain-
tiff and another ; and the Pl#intiff alone
brought this Aéion of Covenant, and affigns
for Breach, the Defendant’s agreeing for the
faid Excife without his Confent, and had
Verdi&. Per Cur’, here was no joint Intereft, geveraj Intes
but that each of the Covenantees might refts.
maintain an A&ion for his particular Dama-
ges, otherwife one of them might be reme-
dilefs : For fuppofe one of them had given
his Confent that the Befendant fhould farm
the Excife, and had fecretly received fome
Recompence for fo doing, is it reafonable
that the other fhould lofe his Remedy, who
never did confent? 2 Mod. 8 Wilkinfon and
Floyd. Vide this Cafe, 3 Keb. 638.

Two, Tenants in Common bring Cove- penants in
nant againft Leflee for Years, for not re- Common,
pairing “the Thing demifed ; and whether wheremuft
they ought to fever or join, was the Que-joinin '»
ftion. - And per Cur’, thz{ ought to join, be- Covenant-
caufe it is a perfonal Action, Litr. Seét. 311,
s12. tho’ it favour of the Realty, i. e tho’
the Thing of which, (viz.) the Houfe is in
the Realty, yet the A&ion is not fo; itisa
Covenant and concerns the Profits, and they

X 4 muft
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Tenants in
Common of
a Reverfion
ipin.

Covenant
with Three,
& quolibet
eorum,

§ Rep. 18. 5.

Joint Aftion
on Two Re-
verfious

The Law of Cobenants.

muft join, Ray. 8o. Kitchin and Knight verfus
Buckley, Vid. 1 Lev. 109. mefme Cale, 1 Keb.
5§65, §72. mefme Cafe.

" A Leafe is made for Years, and Leflee co-
venants to repair, after which Leffor fells the
Reverfion of one Part to 4. and of the other
Part to B. and they Two join in A&ion of
Covenant for not repairing of the Houfe :
It was moved in Arreft of Judgment, That
this A&ion founds in the Realty, and there-
fore they ought not to join, but ought to fe-
ver. 2. That this A&ion of Covenant does
not lie for the Aflignees in this Cafe, becaufe
the Leflee only covenants with the Leffor
and his Heirs, and not with his Affignees, as
the Plaintiff’s are in this Cafe. But per €ar’,
As for the firft Exception, Littkton’s Text
warrants that they may join in Ad&ion of
Covenant, becaufe it’s a Perfonal A&ion.
3. Aflignee may maintain Covenant in this
Cafe, without being named, 1 Sid. 1§7.
Kirchin and Comptor, 1 Lev. 109.

Indenture Tripartite between Three, 4.
was one of them, and he covepanted with
them & gquolibes eorwm ; and the Covenant
was, Thar the Land he had aliened to one
of them was free from all Incumbrances, and
he to whom the Limiration of the Land was,
breught a Writ of Covenant fole. Per Cur,
Covenant did not lie by one of thern only,
but ought to be brought by both, notwith-
flanding, 6 E4. 2. Br. Covenant 49. judged in
the Excheauer-Chamber, 2 Leon. p. 47. 3 Leon.
160. mefme Cafe, Reckworth’s Cafe.

The Plaintiff had the Reverfion of Two
Houfes, one in Fee, and the other for Years,
with Covenant for Reparation of both Hou-
fes, and he fhall have a Joint Adion for

both,
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both, 1 Browul. p. 20. Pyot verfus Lord St.Jobn,
Cr. Fac. 329. Dev’.

Indepture of Covenants between Two of
the one Part, and one Yuate of the other Pare;
and amongft other Covenants,one was : It is
agreed between the Parties, That Yare fhall
enter into a Bond to pay Rolls (who was
one of the Two of the other Part) 160 /. by
fuch a Day, which was not paid : Rols dies,
and Rolls the Plaintiff takes Adminiftration,
and bronght Covenant againft Yuze, for Non-
payment of the 160l to Rolls in his Life-
time. Per Cur’, it doth nat lie, for tho’ the Surviyor
Monies were to be paid ta Rolls who is K:&ftﬁfco.
dead, yet he which furvives, and is*Party t0 yenane. and
the Indenture, ought to have the Govenant ; not he to c
as in Bond made ta Three, to pay Money to whom the
one of them, all ought to join in the Suig, Meacy ista
for they are all as one Qbligge ; gad if he be paids
which ought to have the Money dies, the
other Two ought to fue, tho’ they have no
Intereft in the Monex, Yel. v77. Rolls and
Yute. Convent & agreeat eft between the Par-
ties ; it is a Joint Covenant, and they ought
to join in Covenant, § Rep. 19. Slingly’s
If Indentures of Charterparty be made be- One who is
tween 4. and B. Owners of a Ship of the one ll,):fg ";"‘,’;
Part, and C. and D. Merchants of the other ppver fated.
Pare, and there are feveral Covenants on may joinin
the one Parcand of the other ; and 4. only Aéion of
feals the Indenture of the one Part, and C. Covenant.
and D. on the other Part ; but in all the In?
denture it is mentioned, that 4. and B cove-
nant with C. and D. and C. and D. covenant
with 4. and B. In this Cafe 4. and B. may
join in Acion of Covenant againft C. and D.
on this Indenture for Breach of Covenant,

tho?
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Joinder in 1w
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and a Joint
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granted to
Baron.and
Feme, Baron
Sole brings
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tho B. never fealed the Deed, for he is Par-
ty to the Deed, and C. and D. had {ealed the
other Part to B. as well as to 4. upon which
the Adion is brought, 2 Rol. Abr. 22. Clement
and Henly. -
Action of Covenant not to receive any
Sums above 100 /. but.that all fuch Sums
fhould be paid to Hinton ; thiswas an Inden-
ture Tripartite, and one Breach is afligned
in receiving Money on Brandy,Wines,(Prize)
on the Joint Stock, for which the other
fhould have joined ; asis § Rep. 18. to which
the Court agreed, albeit there were a Co-
venant in the Deed, that there thould be no
Survivorfhip, and the Third Party is dead.
It was obje&ted, the Plaintiff is an Admini-
ftrator of .one of the Parties, and {o cannot

“join; alfo this is no Joint Covenant to them

firft, bugonly with cither of them : But by
Keling C. J. the Expofition muft be on the
whole Deed , which exprefly mentions a
Joint Stock, and the Trade Joint, per Caur’,
2 Kcb. 338, 339, 347. Eccleffon and Clypfham,
&1 Sanders 143. :
Queen Elivabeth makes a Leafe for Thirty
one Years, of Mills, and grants the Rever-
fion to Baron and Feme ; Leflec covenants to
repair, Baron Sole brings the Action of Co-
venant, and good ; becaufe it is good at
Common Law, and it is not brought upon
the Star. 72 H. 8. c..34. 1t is 2 Covenant for

‘Reparations, and the Affignee fhall have Ad-

vantage at Common Law, § Rep. Spencer’s
Cafe, 1 Rel. Rep. 359: Brert and Cumberland,
2 Rel. Rep. 63 2Cro. 399. Ceft C. Dew/’, -~

In
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~In A&ion of Covenant againft Two Phintiff
joinly, on Covenant made jointly and fe- hath Judg.
verally ; if the Plaintiff hath Judgment mengagl;mft
againft one by Default, and be barred a- gy ooq i
gainft the other; on Plea pleaded, he is barre'dagainﬁ
barred as to both, and fo in all A&ions the otheron
where of Neceflity they muft be joined, asPlea; heis
in Debt, Detinue: dliter in Trefpafs. One :““d as to
p , oth, and
Defendant having pleaded Covenants per- ypy!
formed and found for him, here it appears
the Plaintiff hath no Caufe of Aétion againft
any, I Keb. 284. 1 Sid. 76. Boulrer againft
Ford and Harris, 1 Lev. 154. '

In Ad&ion of Covenant againft Two Judgﬂent" |
joinly, on Covenant made jointly and feve- againft one
verally ; If the Plainciff hath Judgment a- bYdD;fw’f'
gainft one by Default, and be barred againft pye, :g'ai:;‘;
the other.; on Plea pleaded he is barred as to (he other.
both. March 103. Pl 126, Stiles 5. Pl 9.

2 Cr. 134. and fo in all A&ions where of Ne-
ceflity they muft be joined, as in Debt, De-
tinue : Comtra, in Trefpafs, or the like. And
tho’ the Labour to build the Houfe were fe-
veral, yet the Matter being contained in the
Deed, 1s joint ; but when the Joinder is only
on deliftum, as Two join in Service of 7. §.
if one do not, the Plaintiff may recover a-
gainft him alone. By Foffer, as this Cafe is the
one, Defendant having pleaded Covenants,
and found for him, here it appears the Plain-
tiff has no Caufe of A&ion againtt any ;
which the Court agreed alfo, Sriles 7. Pl
124. In a Writ of Confpiracy againft Two,
one confeffeth, and the other pleads; and
it is found he did not confpire, which is
found for him, both are hereby difcharged,
which the Coure and Bar agreed, 1 Keb. 284.
Sid ~6&. Boslrer-againft Ford and Harrs. .

CHAP
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C H A P. XXXVIL

Wigre the Aiion of Covenant_ fball be haid or
wior  Arought. Vid, Trial.

T HE A&ion of Covenant being brought
by the Parties that are privy in the firft
Contrad, it’s in the Plaintiff’s Ele@ion to
bring the A&ion where the Land lies, or
where the Covenant was made ; but when
Iflue is joined on aSpecial local Breach, the
Venire muft be of that Place according to the
Iffue, altho’ the Plaintiff hath Liberty to lay
his A&ion where he will ; as 1 Sid. 157. Gil-
bert and Martin, & 1 Lev. 114, Covenant
on Leafe in 0. in Com’ Hampt' of an Houfe in
B. in Berks, and Iflue taken on non infregit
conventionem, and the Vifne is from 0. it’s ill :
{o Cr. Fac. 446. Breach for not repairing
cannot be laid where the Leafe was made,
but where the Land lies ; alfo this is a fpecial
Tort, and not grounded on the Contract :
And by the Rules of the Court, the Venire
fac fhall be fpecial to the Place of the Breach,
and not where the Acion is, unlefs fpecially
drawn to another Place by Plea.

Leflee for Years of Lands in Lincolnfbire,
rendring Rent, the Leflor grants and affigns
the Reverfion to the Plaintiff, and he brings
Covenant in B. R. and lays his A&ion in
London, and affigns a Breach in Non-Pay-
ment of the Rent. The Defendant Leflee

leads he furrendered, and found againft
1im in London. Per Cur'y The Aétion is well
brought, becaufe the Srar, 32 H. 8. ¢. 34. puts

the
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the Affignee of the Reverfion in the fame
Plight and Stead that the Leflor himfelf was
as to the A&ion of Covenant ; and it is clear Diverfiey bes
the Leffor might have brought his A&tion in fween Debe
what Court he pleafeth, for the Statute had (?;le:;t}g"
made this Chofe in Action aflignable ; but Renr, o ta
if it had been Debt for Rent brought in a the Vifne.
foreign County, it had been ill,. becaufe this
was annexed to the Reverfion at the Com-
mon Law,and to be brought only where the
Land liés, and not elfewhere without Peifo-
nal Contra& ; but the Reafon of Perfonal
Contradt is not extended tq the Cafe of Co-
venant, but thefe by the Statute are transfer- grqp 45 g1, 8,
red as amply as the King might transfer any ¢. 34. explai-
Thing in Xétion: And therefore in Kitchin ned.
and Buckley’s Cafe, 1 Sid. 401, 402. where in
Covenane it appears, that one Plainciff had
one Moiety of the Reverfion, and the other
Plaintiff the other Moiety, the Adtion is
well brought ; but in Debt they may not join
Covenant in London for not repairing Hedges,
and not plowing Land in Com’ Hartford, and
upon Nil dicir, 2 Writ awarded to the She-
riffs of London, to enquire of Damages, and Enquicy of
not to the Sheriff of Hartfordfhire, and well Damages
enough, becaufe tge Cove;xant is ;ounded where che
upon a Writing made in Londos, Cr. Fac. 14a.
S?m‘tb and Bargm made.
Alledging the Breach in another County
fhall not remove the A&ion, 2 Sid. 18, -
Dixon and Williams.
But Covenant was brought in London, {up-
pofing the Place of Demife apwd’ Parochiam
Santle Marie de Bow in Lond, of a Mefluage
in D. in Com’ Surrey, and thereupon a Cove-
nant to repair the Houfes, and alledgeth,

that apwd Lond’ in Parech’y &¢, he permitcgd
the
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the Houfes to decay, Plaintiff demurson a
Vitious Bar pleaded, and it was fhewed in
Breach Local. Exception to the Count, that this Breach is
of a Matter Local, and not Tranfitory, and
~ -.isnot in this Cafe well:afligned, and of that
- Opinion was the Court ; and the Plainciff
difcontinued his Suit, and began De novo,
Cr. Fac. 446. Shiers and Bretton, 1 Lev. 114.
Gilbert and Martin, yet {ee 3 Lev. 394. Hunt's

Cafe. :
Grantee of Reverfion brought a Writ of
Covenant againft the Leflee for Years for
Non-paymene of Rent; The Queftion is,
Whether it ought to be laid where the Leafe
-is alledged to. be made,. or where the Land
Star. 32 H.8. lies ? Srat. 32 H. 8. c. 34. which gives the
¢ 34 explai. A&ion of Covenant to the Aflignee of the
ned. Reverfion, faith, that they fhall have fuch
A&ions in like Manner as the Leflors fhould
have had. Now if it had been brought by
the Leflor it had been Tranfitory, and fo in
Cafe of Aflignment by Commiflioners of
Bankrupts, the Aflignee of the Commiffio-
ners fhall bring Debt, as the Firft Creditor
Afignmene {hould have done: But on the other Side it
gf Q/&'P", ¢ Was faid, that Statute thall niot be intended to
the Searuce of lign it as a bare Thing in Agion, but to
32 H. 8. and knit it to the Reverfion, and the fame Reme-
Affigment of dy is the fame Remedy in Subftance ; and in
Debr, by  Cafe of the Bankrupt's Debt the Qontrad is
Verrue of the oply. affigned, 1¥ensr. p. 10. Nurftye, and Hal,

g?;ﬁrf;é 1 Lew, 2§9. 18idy 401. & 1 Sand. 237.

CHAP
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CHAPDP XXXVIIL
Who fhall have Covenants.

*‘[‘ W O Coparceners made Partition, and
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the one covenagted to acquit the other”

of a Suit occafioned by the Land fo divided.
Covenantee aliened. Per Coke, the Alience,
who is a Stranger -to the Covenant, fhall
maintain an Aéion againft the Covenan-
tor, becaufe the Acquittal runs with the
Land, 4 Mod. 7.

Leafe by a Parfon and 4. and B. Ghurch-
wardens of St. Dunftans, and covenant not to
build on the Lands lct ; Breach affigned in
building an Houfe of Office. Judgment p»
Default pro Quer’, but ftayed, becaufe tLLV
do not alledgc a Cuftlom to Leafe as a
Corporation, and they fhall not be intended
a Corporaticn, nor; averred that they were
Church-wardens at the Time of the Leale,

3 Keb. 811. Sherlock’s Cafe.

Coven:mc made to Baron and Teme, the
Husband alone mav bring the Aé&tion, 2 AfJ
217. Beawer and Laine.

Executors and Adminiftrazors ﬂmll take
Advantage of all inherent Covenanes made
with the Decea ed, altho’ chey are not ex-
prefly named ; as if A. covenartt with B. (not
naming the Executor or Adiminiftracor of
B.) to do a Thing to B. oriur him, and it
be not done, and B. die, his Ixecutor or
Adminiﬁwtox may have A ’:m of Cove-
nant ; {oir 4. covenant with 2. to vay to B.
) /, &t L U.u leh)v\/H‘.:I: anid O r’“ O

§oa £

Iszorwht by
A.;)«C UPOTQ
tho' not
named.
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The Lab of Covenants,
to his Executors, or Adminiftrators;] if B.
dies before Eaffer, his Executors or Adfiiihi-
ftrators may have A&ion of Covenant, or of
Debe, if the ¢ L be hot paid to them at
Eafler, § Rep. 17. Dier x12, 271, Hob. 145.

Action of Covenant lies for one Corpora-
tion againft another.

If Leflee for Years by Eftoppel grant over
his Term, the Aflignes fhall not have Cove-
nant, becaufe he had nothing in the Land
but only an Efteppel.

If a Feoffment be made in Fee, and the
Feoffor covenants to warrant the Land to the
Feoffee and his Heirs, the Heir of the Feof-
fee fhall take Advantage of this, Dier 338.

If A. B. and C. have Lands in Coparcenry
and they purchafe other Lands in Fee, ami
they covenant each to other, his Heirs and
Afligns, to make fuch Conveyance to the
Heir of him that dies firft of 2 Third Part
as he fhall devife ; in this Cafe, the Heir, and
not the Executor, fhall take Advantage of the
Covenant, Dier 337, 338.

Baron
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Baron and Fere,

A Reverfion is granted to Baron and Feme,
and to the Heirs of the Husband, and after
a Covenant is broken by the Leflee : Baron
Sole may bring the Aétion of Covenant, where
Damages fole are to be recovered, there the
Husband only fhall have the Action, 1 Rol
Rep. 359. Bres and Comberland, 1 Rol. Abr. 348.
contra, 2 Mod. 217, ‘

Leafe for Years to Baron and Feme, the
Leflor oufts them ; they may join in Cove-
nant, becaufe after the Death of the Baron
fhe fhall have the Term, if he grants it not
over, Pl 11r. upon the Covenant in Law,
I Rep. 17. Dier 257, . ‘

Where Baron and Feme muft join in the
Action as Aflignees, Fones 406. Midlemore an
Goodale, 8 1 Cr. Car, §05. :

Aétion of Covenant lies againft a Feme
upon a Warranty by her and her Husband,
annexed to an Eftate for Years in a Fine,
2 Sand. 180. after the Baron’s Death, and
when Warranty is annexed to an Eftate for
Years, in a Fine, it is only a Covenant for
Damages in the Perfopal Lien.

Y Couenant

311
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The Law of Tovenants,

Covenant brought by Executors, and where by
the Heir,

By Common Law, Executor ( although
he is not named) fhall have A&ion of Cove-
nant in all Cafes, becaufe he is Privy, and
Duodammods Party, for he reprefents the Per-
fon of the Teftator. 1 Inf#. 208. b and
more than the Heir. 1b. 209. 4.

And this upon a Covenant in Fa&, or a
Covenant in Law.

And upon Covenant inherent that con-
cerns the Land, and upon a collateral Co-
venant, and upon a Perfonal Covenant, Exe-
cutors fhall have Aédion of Covenant, for
Breach of a Covenant made to the Teftator.
Regift. 165. Br. Exec’ 161.

Executors fhall have a Covenant, on 2
Covenant to the Teftator, for a Perfonal
Thing. F. N. B. 145. d.

Upon Covenant, That my Executors fhall
pay 10/l Debt, doth not lic againft them,
becaufe the Teftator was not charged, but
Covenant lies there : But if Covenant to pay
to you 10 & Debt lies againft me, per Cur’,
M. 32 & 33 Eliz. and in Perot and Aufin’s
Cafe, P. 33 Elix.

If A.covenant with B. to pay to him 1ooo /.
at Michaelmas, and does not fay to his Exe-
cutors, A. dies before Michaelmas, his Execu-
tor may have A&ion of Covenant againft
B. fo; the faid 1000 /. asis admitted in Dier
112 b

Executors of an Aflignee fhall have A&ion
of Covenant, for the fame Right which was
in the Teftator, comes to his Executors.

§ Rep. 17. b,
Bond



The Latw of Covenants, 323

Bond tnade to one and his Heirs, his
Executor, aad not his Heir, fhall have Debt
upon it. F. N. B. 120.

The fame Law of Adminiftrators as Exe«
cutors.

Where the Heir fhall take Advantage of a

Cowvenant.

If A. B. and C. have Lands in Parcenary,
and purchafe other Lands in Fee, and they
covenant each to the other, and his Heirs
and Afligns, to make fuch Conveyance to
the Heirs of him who fhall die firft, of a
Third Parc as he thall devife here, the Heir,
and not the Executor, fhall take Advantage
of this Covenant. § Rep. 17.
Adtion of Covenant was brought by 4.
Executor of B. againft C. upon Articles of
Covenant, upon a Deed made between B.
and C. in which the Plaintiff' declares upon
the Deed, and fhews the Deed at large ; in
which is recited, concerning the Sum of
29200 J. agreed to be paid by the faid C. for
Monies before received of the Lady D.P.
Wife of the faid B. it is agreed by the faid
Articles between the faid Parties, That chere
were remaining in the Hands of the faid C.
of the faid Sum of 2000 / the Sum of 1000/
over divers particular Sums disburfed by him
to feveral Perfons therein named, by the Af-
fent of B. and then B. covenants, That the Saving harm-
faid C. fhall be faved harmlefs for the faid 1¢fs, touching
Monies remaining in his Hands, touching a zxs;;": ;:'rthe
Suit in the Exchequer, and then C. covenants 7
with B. Quod pro tam longo tempore quali ditta
Sum’ 1000 L. remaneret in manibus dicti C. ipfe
folverer, fen folvi canfg‘et dito B, mwuati;z,‘
2 .

4
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The Law of Cobenants,

& quolibet anno Swmmam 100k at feveral
Feai%s, by equal Portions, half Yearly : The
firft Payment tocommence at Michaelmas after,
and after B. to whom the 100/ is tobe paid,
dies. Itfeems thatthe faid roo /. fhall be paid
to the Plaintiffs, the Executors of B. at the
faid Feafts, {fo long as the 1000l fhall re-
main in the Hands of C. for it appears, upon
the whole Deed, that the faid 1000 /. were
the Monies of B. in as much as it is recited,
that they were delivered to C. per Dominam
D. P. Wife of B. who cannot have any Mo-
nies which are her own proper Monies,
‘Alfo there is Allowance made by B. of di-
vers Sums, Parcel of it, by C. and this Sum
engaged by B. to fave C. harmlefs of a Suit
in the Exchequer ; and it was the Intent of
the Parties, that C. fhould pay the faid 100/
1o long as the 1000 /. fhould remain in his
Hands, which was but Intereft for the roeo /.
‘and forafmuch as the rooo /. which is the
Principal upon the whole Deed, appears to
be the Monies of B. and after his Death be-
longing to A. his Executor, - 4. the Executor
fhall have the 100/ {o long as the 1000 /
remains in the Hand of C. though not na-
med, for that the Principal belongs to him.
X Rol. Abr. 913. Popham and Hunt.
Adminiftrator fhall have Covenant by the

Equity of the Statute 33 Ed. 2. cap. 11. 9 Rep.

40. Henfloe’s Cafe. :
A. by Indenture enféoffs B. in Fee, and
B. covenants with 4. and his Heirs, That if
B. or his Heirs fail of doing a certain A&
Yearly to 4. and his Heirs ; then, as often
as any Failure fhall be made, ¢ /. Penalty to
A. or his Heirs: 4. dies, his Executors or -
Adminiftrators may by A&ion of Debt re-
3 , «cover
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cover the Arrears of the 5 /. Penalties due at
his Death, but the future growing Penalties
fhall go to the Heir of 4. for which he
fhall have A&ion of Debt. Dier 24. 9. Caf.
Liver,
The Aflignee of a Leffor, or Leflce for
Years, and every Aflignee of fuch Affignee,
their Executors or Adminiftracors, or the
Aflignee of fuch Executor or Adminiftrator,
may have Ad&ion of Covenant for the
Breach of any Covenant in the Leafe, asto
repair the Premiffes, or touching any Thing
in Effe, Parcel of the Demife, or relating to
the Houfe or Land demifed. § Rep. 16.
Godb. 69. or the quiet Enjoyment thereof,
though the Covenant be not for the Leffor
or Leflee; and their Executors, Adminiftra-
tors and Afligns. 1bid. '
Executors and Adminiftrators fhall take
Advantage of inherent Covenants, though
they be not named.
If 4. by his Deed acknowledge to B. That
he had in his Cuftody an Obligationof gool.
in which C. is bound to B. and that he would
be ready, ad omnia tempora cum inde requifitus
effer ad vedeliberand’ prad’ feriptorum obligatorum
prafat’ B. and after B. dies before any Re-
queft made ; and after E. the Executor of
B. demands this Obligation of A. and he re-- .
fufeth to deliver it, E. fhall have A&ion of Covenant to
Covenant upon this Deed, although that the deliver to the
Covenant was to deliver ic to the Teftator Te"ﬁ‘mr “!l;'
upon Requeft; which implies, That the ;’elt Ei‘i‘:;m}
Requeft fhould be alfo by the Teftator, inaf- fhall requegt
much as the Thing to be delivered, (wiz. and have
the Obligation) goes to the Executor, and A&ion on
the Executor reprefents the Perfon of the Refufdl.

Y 3 Te-
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Teftator ; as in Chapman’s Cafe, Com. 28 5]
and 1 Rol. Abr. 913, 914. Walker's Cafe.

~ Declaration, That the Defendant en-
feoffed his Teftator in certain Lands, and
that he covenanted for him and his Heirs,
that he was feized of a good Eftate in Fee,
and he alledged the Breach. Per Hob. and
Winch prefent only in Court, the Covenant
being made with the Heir, the Executor
fhall not have Aéion of Covenant, for it is
annexed to the Land. #inch p. 19. Bull and
Frankefter.

Indenture of Covenants between Two of
the one Part, and one Yate of the other Pare.
One Covenant was; It is agreed between the
faid Parties, That Yate fhall enter into Bond
to pay Rolls (by Name), which was One of
the Two of the one Part, 160/ by fuch a
DPay, which was not paid: Rolls dies, the
Plaintiff takes out Adminiftrationand brought
Covenant againft Yure ; it lies not, for tho’
the Money was to be paid to Rolls, who is
dead, yet he who furvives, and is Party to
the Indenture, ought to bring the A&ion,
Yel. 177. Rolls and Yates. So I covenant with
B. and C. jointly to perform a certain A&
to B. only ; I break the Covenant, and then
B. dies, and C. furvives, the Executors or
Adminiftrators of B. cannot fue me on this
Covenant, nor fhall have any Benefit by it
for though the A& was to be done to B. on-
ly, yet the Ad&ion of Covenant goes to C.
only, who furvived B. and after his Death,
to his Executors or Adminiftrators. 2 Brownl.
207. Une. w. Dy. 350. Pl 20.

> MOf-j
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Morley’s Cafe.

Note : Brian, Bifhop of Winchefter, {cized By the Exe.
of a Reétory in Right of his Bifhoprick, de- cutersof a_
mifeth it by Indenture to 7.S. for 21 Years, {s}:‘cc"ﬂ"” ](3:"
and 7. S. thereby covenants with the faid b °0 =07
Bifhop, and his Succeffors, to repair the Leafe made
Houfe and Barns ; during the Term the faid by the Prede.
Bifhop dies, and after 7. S. affigns his Term ceflor Bifhop.
to S.G. and Bifhop Morley is Succeflor in that
Bifhoprick, and he dies before the Term of
F.S. was expired ; and after S. G. dies, and
the Executor of Bithop Arley brings Action
of Covenant againft Executors of S. G. for
Breach of Covenant by S. G. in his Life, in
not repairing in the Life of Bithop Morley ;
it well lies tor the Succeffor Bifhop’s Execu-
tor. 2 Vent. §6.

o
Covenant brought againft Executors or Admi-
niftrators.

In a ILeafe for Years, by Deed indented,
the Words, [Yielding and Paying] during the
Term, fo much Rent, are an exprefs Cove-
nant to pay the Rent; upon which an
Aé&ion of Covenant lies againft the Leffee, Covenant a-
or his Executors or Adminiftrators, though gainft Execus
they are not mamed after his Death: -So tors, though
would it have been if thofe Words had been P9t 8amed:
only a Covenant implied in Law. Sriles
307, 416, 432. Yl 387.
Covenant by the Plaintiff, as Executor of
F.S. for that the Defendant covenanted with
f. S. his Heirs and Affigns, That they fhould
enjoy the Land, and it was an Eftate of In-
heritance ; yet the Breach being in the Te-
h Y 4 ftator’s
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AgainftHeir,

Heir.
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ftator’s Life-time, the FExecutor had well
brought the Aéion for Damages. 1 Venr.
176. Lucy and Levington. 2 Lew. 26. 2 Kee-
ble 831. Mefme Cale.

Covmm; brought by the Heir.

Declaration, That the Defendant enfeoff-
ed his Teftator in certain Lands, and that
he covenanted for him and his Heirs, That
he was feized of a good Eftate in Fee, and
he alledgeth the Breach. Per Car’, the Co-
venant being made with the Heir, the Exe-
cutor fhall not have the A&ion, for the Co-
venant is annexed to the Land. Winch p. 19.
Bull and Frankeffer. Vide fupra.

If a Man covenant for him and his Heirs
to do any Thing, hereby his Heirs are
bound ; but otherwife, except an Heir be
bound by the Deed by exprefs Name, he
fhall fcarcely be bound in any Cafe. § Rep.
15. Br. Covenant48. 32 H.6. 32. Dyer 257
Fitz. Covenant 31. And therefore, it Leffee
for Years be oufted by any -other but the
Heir himfelf, no A&ion of Covenant will
lic againft the Heir, unlefs there be an ex-
prefs Covenant wherein he is bound ; but if

¢ be oufted by the Heir, it feems this
Adion of Covenant will lie againft him;
but if he be oufted by an elder Title from
the Leffor, contra, for there the Heir fhall
not be charged. ©

Where Heir fall bave the Altion.

A. enfeoffs B. in Fee, and covenants or
warrants to B. and his Heirs, the Heir of B.
fhall take Advantage of it. Dyer 338. S‘

. BT 0
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- So if A. covenant with B, and his Heirs to
enfeoff B. and his Heirs of Land, and B.
dies before it’s done, his Heir fhall take Ad-
vantage of it. Ibid.
And if 4. B. and C. have Land in Parce-
nary, and purchafe other Lands in Fee, and
they covenant each to the other, his Heirs
and Affigns, to make fuch Conveyance to
the Heir of him who dies firft, of a Third
Part, as he fhall devife here, the Heir, and
not the Executors, fhall take Advantage of
this Covenant. § Rep. 17.
Decanns & Capitalus Ecclefice Cathedralis [ani 2
& individue Trinitatis Briftol, queruntur de
C. G. in Cufted’ Mar’, &c. de placito conven-
tiones fraé¥. Dean and Chapter Demife to H.
and H. afligned to W. G. W.G. niade his Will,
and made the Defendant Executor, and
Breach afligned in not repairing a Barn (as
G. H. had covenanted), which was not re-
paired by the Teftator, nor the Executor :
The Plaintiff {ues the Defendant in his own Defendane
Right, and they ought to have fued him as fued in his
Executor only, for he is not chargeable with own Righe,
the Breach of Covenants, unlefs he had Af- ::“{;‘:ohgé
fets: As Hob. 188, 281. Cro. fac. 647. And ﬁ,e% as Exes
Judgment ought to be, De bons Teftators, al- cutor.
though the Breach be the proper Default of
the Executors ; and fo the Action miftaken.
1 Sanderf. D. and Bifhop of B. verfus Guife,
¢ 2 Keb. 28y.
" On Covenant againft Executor, on ex-
refs Covenant by the Teftator, for him, his
xecutors and Adminiftrators, on Demife to
the Teftator for Rent, Covenant will bind
Executors, and an Executor is as an Affignee,
as grounded on the Deed; but if Breach
happens not while he is Affignee, but aftl::'r
, . W
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his Aflignment, then it muft be againft the
fecond Aflignee. The Executors are liable
to Rent, incurred before Aflignment in their
own Right, but after Aflignment only, as
Executor : ‘Alfo, had the Teftator affigned,
the Executor might on Debt or Covenant
plead Nil deber, or fully adminiftred in Co-
venant to repair ; where Affignee is charge-
able, fo long as he hath Pofleffion, if it be
brought as Executor, Judgment fhall only be,
De bonis Teftatorss. The Aétion inthe Principal
Cafe was for 240/ As to one Quarter, he
pleads Nil debet, as to the reft fully admini-
fired. Twifden conceived this no Plea in
Covenant, being charged as well for the
Profits, as the Overplus ; therefore the De-
fendant fhould have pleaded Specially, That
the Land was worth but {o much, #ltra quod,
no Affets. 3 Keb.189, 446,466, ¢ 493. Boulton
and Camam.

Covenant againft the Defendants, Execu-
tors of €. Leffee, for Rent Arrear in the
Defendant’s Time : Defendant pleaded Af-
fignment before Rent Arrear. Plaintiff de-
murs ; and per Cur’, though the Debt may bein
the debet & detinet, onthe Executor’s Pofleflion,
and then fuch Aflignment is a good Plea;
contra, on exprefs Covenant, where the De-
fendant is charged as fuch; but if charged
as Aflignee only, then the Plea were good,
by Aflignment before the Rent Arrear ; and
here Judgment fmuft be, De bons Teffators :
Therefore Judgment pro Quer’. 3 Keb. 367.
¥igfom and Gerrard. 'This Cafe is miftaken,
bemng of a Revocation.

¥f 2 Man do covenant for himfelf, only to
pay Money, build an Houfe, or quiet En-
' - ' joyment,
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joyment, and the like, and doth not fay in
the Covenant, his Executors or Adminiftra-
tors; yet his Executors or Adminiftrators
hereby fhall be bound, and fhall be charged.

If Leflee pro Years covenant for himfelf to

repair the Houfes demifed, omitting other
Words. Q. If he be bound to repair, but
only during his Life, and Adminiftrators are
not bound; but if thefe Words be added,
[during the Term,] they are bound: So if
the Covenant be to difcharge the Tenant of
all Quic-rents. 10H. 7. 10. Br.Covenant 38:
Dyer 257.

A. covenanted with B. to put the Son of
A. Apprentice to B. or otherwife, That the
Executor of A. fhall pay to B. 20/l (not
faying A. himfelf, or his Executors, fhall Covenane,
pay 20/ ) if 4. dies, not having per~ Ihat ‘h°fE“
formed the Covenant, yet his Executors,f}f:tf;:; to“‘
are not chargeable, for it cannot be a B 207 not
Debt in the Executor, which was none in naming hime
the Teftator. Cro. Eliz. 232. Perrot and Ay- fIf, noCove.
fin. Butif 4. covenant to pay 200/ to B. "0t lies
not naming his Executors or Adminiftrators,
yet they are chargeable by A&ion of Debt
or Covenant after the Death of A. becaufe
he covenanted for himfelf.

A Cuftom is in Briffol, That conventio ore tenus Conventio ore
fatta, fhall bind the Covenantor as ftrongly *o fatta.
as if it were made by Writing ; this does not
extend to the Executors of the Covenantor.

Y Leon. p. 12. Wood's Cafe. 9. le Liv.

A. leafeth Land to B. for Life of B. B. by
Indenture grants, bargains and fells his In-
tereft to C. for 20 Years, to hold in fuch
Manner and Form as B. had the {fame, and
not otherwife ; B. dies within the 20 Years,
and 4. oufts C. refolved that C.can have

ne
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No Covenant no A&ion of Covenant againft the Execu-
:53‘:“&’:"' tor or Adminiftrator of B. for the Covenant
caufe deter. 2nd Warranty of B. determined by his Death,
mined. together with his Eftate. 1 Leom 179. E
Cro. Eliz.. 157.
Covenantto  Covenant againft an Executor, upon the
teachan Ap- 5 venane of the Teftator, to teach an Ap-
prentice his . . J
T'rade, binds prentice his Trade: It was moved, That
theExecutors. this Covenant was Perfonal to the Teftator,
: and does not bind his Executors, but only
binds the Mafter, during his Life, to teach
the Apprentice. But per Cur, it binds the
Executors alfo, and they ought to fee the
Apprentice taught his Trade ; and if they are
not of the Trade, they ought toaffign him to
another who is of the Trade, fo that he may
be taught. 1 Lewv, 1770 Walker and Hull.
Vide fupra. )
AgsinftBxe.  Covenant againft Executors, upon Arrears
cutors, for  of Rent, and it appears not whether the
a”er‘“‘ of Arrears were in the Life of the Teftator, or
ente after, If it be in the Detinet only, and after
a Verdi&, it fhall be intended to be in Ar-
rear before his Death to fupport the Verdi&.

1 Sid. p. 375, 376.  Stephenfon’s Cafe. E:
2 Keeble 400,

Againft the Heir,

In an Affumpfit againft an Heir, upon a
Promife to pay Money due upon his Ance-
ftor’s Bond, it ought to be averred, That the
Heirs of the Obligor were exprefly bound,
2 Sand. ¥36. ' ‘ -

CHAP.
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CHAP XXXIX.
In what Cafes it lies againft the Affignee, and
againft the Affignor, or both ; ory what Cove-
wants [hall bind the Affignee, or net. Fide infra,

ASﬁgnee of the Leflee fhall be charged Affigns not
in Covenant for Repairs (though Af named.
figns are not named in the Covenant) in

Refpe& of his having Pofleflion ; fo fhall

the Aflignee of the Reverfion have Adion

of Covenant for Default of Repairs, in

Refpeét of his having the Reverfion, altho’ .

the Affignees are not named in the Cove-

nant. 1 Lev. 109. Knight and Buckly. 1 Sid,

1§7. Raymond 8o. 1 Keb. §65. Id. Caf.

Executor afligned a Term for Years, Af- Affignee,how
fignee parted with his Intereft to another ; chargeable.
the Leflor brought Covenant againft Aflignee '
for Rent, who pleaded, That he had aflign-
ed his Intereft, & but without Notice gi-
ven to the Leflor, or Acceptance of the
Rent, &, and held good, becaufe the Af-
fignee is only chargeable in Refpeét of the
Land; and, when that is gone, he 1s no longer
liable. 4 Mod. 72, 76.

If A. demife to D. divers Parcels of Land, Wherqpareis
and Leflee covenants for him and his Afligns afligaed.
to repair, ¢c. and after the Leflee afligns to
B. all his Eftate, in Parcel of the Land de-
mifed, and afterwards B. doth not repair that
to him affigned, Leflor may have Action of
Covenant againft B. the Aflignee. 77. 17 Car:

B. R. Conham and King. Cro. Car. 221. Vid. le

Caf.
- If
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Covenant for  If a Man lets Land for Years, rendring
Rent againft Rent, and Leflee covenants for him and his
:-:’: ﬁr:oﬁtvl;xe:;; Afligns to repair the Houfe during the Term,
ftanding Ac. 2nd after the Leflee afligns over the Term,
ceptance of and the Leffor accepts the Rent of the Af-
the Rentof fignee, and after the Covenant is broken ;
the Affignee. porwithftanding the Acceptance of the Rent
of the Aflignee, the A&ion of Covenant
lies againft the firlt Leflee, for the Leflee
had covenanted exprefly for him and his
Afligns, and this Perfonal Covenant cannot
be transferred by the Acceptance of the
Rent. M. 10 Fac. Vemtrice and Goodcheap,
Barnard and Goskale, Bret and Cumberland’s
Cafe. 16 Car. 1. B. R. Norton and Ackland,
Countefs of Devon and Collier, Pa. 20 Car. B. R.
Crofts and Taylor. ¥

If Leflee covenant, That he and his
Afligns fhall repair the Houfe demifed, and
Lef(%e grants over his Term, and the Aflignee

Covemant, doth not repair ; A&ion of Covenant lies ei-

where lies  ther againft the Affignee at Common Law,

183.‘"& the  for that this is 2 Covenant which runs with

Lefce B the Land, or it lies againft the Leflee, at the

le&ion. Ele&ion of the Leflor. 25 H. 8. Br. Cove-
nant 32. .

No Aflignment, nor Acceptance of the
Rent, by the Hands of the Aflignee, fhall
hinder him from fuing as Executor, no more
than if Leflee binds himfelf in a Bond to pay
his Rent, his Aflignment and Acceptance of
the Rent, by the Leflor of the Affignee,
fhall not take away the Advantage of his
Obligation.

Plainciff was poflefs'd of a Term of 30
¥ears, and makes a Leafe to the Defendant
for 16 Years ; in which the Defendant (Lef-
fee) covenants not to build upon a Parcel

I of
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of Land demifed ; Breach affigned in Build-

ing.

Defendant pleads, after and before the
Breach affigned, the Plaindiff granes the
Reverfion to 7. S. to which Grant the Te-
nant attorns. Plaintiff demurs ‘generally.
1. Q. If the Covenant paffeth by the Grant
of the Reverfion to the Grantee, for then
the Ad&ion will not lie for the Grantor, or
that the Covenant remains with the Aflignor,
and then a Right of A&ion may be fued
upon the Covenant only, pafs’d by the
Aflignment to the Grantee. Per Star. H.'8,
which is in the Affirmative only, (viz.) That
the Grantee fhall have A&ion of Covenants,
forif {o, thenthe A&ion may be brought either
by the Grantor, with whom the Covenant
remains, or by the Grantee to whom an
A&ion 1s given by the Statute, but agreed
not by both, for a Recovery by one fhall
be a Bar to the other; and it was faid, That
this being an exprefs Covenant, the Party to
whom the Covenant is made may fue it,
‘after . Aflignment, as Batchelor's Cafe, and
Midlemore's Cafe. In 1 Crook. Cro. Car, 188.
2. Q. If this Covenant be not transferred
with the Land, by the Aflignment at Com-
mon Law, as appurtenant to the Eftate, be-
ing concerning the Eftate; and to this was
cited, a Cafe between Harper and Burroughs,
29 Car. 2. B. R. wherein Covenant for Non-
Payment of Rent, in the Name of the Gran-
tee, the Court will intend the A&ion brought
upon the Reddends, which is a Covenant in
Law, and pafleth by the Grant to the Gran-
tee at Common Law, with the Eftate; and
it was faid, It would be greatly inconve-
nient if the Covenant fhould remain wi;xh

tng
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the Grantor after the Aflignment, for thenhe
may releafe it after the Affignment, as was
in Midlemore and Goodi:le's Cafe ; but no Refo-
lution as to thefe. 3 Lev. 154. Beely and

Parry. ¢ ‘R
Covenant for Non-Payment of Rent, and
ﬁ‘lﬁ?}?&‘a.f" declares, That P. was feized of the Place,
gainftt Leflce where, &, and demifed to the Defendant,
after Aflign- who covenanted to pay the Rent, and that
?:;‘;“::;e after P. by Indenture, for the Confiderations
G,m;g of thereinmentioned, (which Indenture Profers
the Reverfion. i# Caria, but it is not entered in bhac verba),
grants the Reverfion to the Plaintiff in Fee;
to which the Defendant attorned, and for
Rent Arrear the Aéicn is brought in the
County where the Land lies, as it ought.
Defendant pleads, That fuch a Day he af-
figned his Term, at which Time no Rent
was in Arrear, but doth not plead any Ac-
ceptance of the Rent per the Plaindff of
the Aflignee, nor Notice of the Aflignment:
Upon which the Plaintiff demurs generally.
Per Cur’, the A&ion well liesagainit the Lefx
fee of the Term by the Grantge of the
Reverfion, being exprefs Covenant after the
Affignment. 1 Crok. Batchelor and Guage,
Thursby and Hall verfus Plart. x Sid. tho’
Notice and Acceptance of the Rent had been
pleaded ; but for a Fault in the De%laration,
. a2 Judgment was ftayed. Sci/’; That the Plain-
ge:'::(?(fn to tiffgdoth not mgncion to whofe Ufe the
others, with- (grant of the Reverfion was, nor any Con-
°“l: r[*ly'"‘g 0 fideration, but the Confiderations in the'In-
whefe Ufe. - genture; and it appears not what they were.
3 Lev.233. Edwards and Morgan. 36 Car. 2.
So Ad&ion by the Devifee of the Rever-
fion. Godb. x61. Briffew's Cafe. Vide 3 Le-

Vin, 295.

In
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~ In the Common Pleas the Plaintiff declared,
That fhe was poffefs’d of cerrain Houfes in,
@rc. for a certain Term of Years; and that
the demifed the Houfes to R.G. for 21 Years,
under a czrrain Rent, which he covenanted
to pay. The Leffee entered, and made his
Will, and made Safan Gid Executrix, and
died. That{he proved the Will, and entered;
eand affigned the Term to the Defendant ;
who entered, and was poffefs'd, & e, Breach,
That Pritcher had not paid the Rent, after
the Aflignment made to him by the Execu-
tor §. G. Defendant Pritcher pleads, That
before the Rent became due, he affigned his
Intereft to Fames Mott, but did not plead
Notice given to the Plainciff; or that the had
accepted the Rent. Oan Demurrer in C. B.
to this Plea, Judgment was there given for
the Plaintiff, and Error brought in B. R.

Q. Whether the Defendant Pritcher ought
to have pleaded, Thdt he had given the Plain-
tiff Tovey Notice of the Aflignment. Per
C«r’, in B. R. Notice of the Affighment to
the Plainriff, #. was not then neceffary ;
for by the Affignment the Privity of Eftate
was gone, the Affignee is chargeable, by
Reafon of the Land ;' and when he has part-
ed with his Intereft, there can be no Reafont
why he fhould be any longer liable, efpecial-
ly fince the Executrix of the Leflee is flill
bound to perform the Covenants in the
Leale, as long as fhe has Affets: And fo
was it ruled in Helier and Casbards Cafe.
Sid. 266. And Owerton and Siddals Cafe, in
Cro. Eliz. §55. which faith, That an A&ion
doth not lie againft an Executor of a Leflee
for Years, after fuch Ex%utor had aﬂignid

* the
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the Term, becaufe there is neither Privity
of Contrad, or Eftate, remaining in him to
fupport the A&ion. This has been denied to
be Law, Caufu qua (upra. 2 Ventr.234. 4 Mod,
71. Pritcher and Tovey.
" Leflee covenants to pay Yearly, during
the Term of 21 Years, 205 to the Church-
wardens of S. and to repair the Houfes: The
Afigne- not Aflignee did not pay the Rent, and A&ion
hound o js brought, Per Cur, the Aflignee is not
P?’I?AE' chargeable with this Covenant of Payment
being » o, Of this Annual Sum, becaufe it's a meer col-
Tararal Cove. lateral Covenant, and it was not well aflign-
nant, ed, for it is not fhewed for what Time the
Rent was in Arrear.  Cro. Fac: 438.  Mayou
’ verfus Buckburft. ~

Note, That though upon exprefs Cove-
nant to pay Rent, Covenant lies againt the
Leflee for Rent Arrear, after his Aflignment ;
yet, it feems, fuch A&ion doesnot lie againft
Leflee upon Covenant in Law, (Yielding and
Paying) after the Aflignment.  Sid. 447.

 Teftator Leflee covenanted for himfelf, his
Executors and Afligns, That he would not
ere¢t any Building in the Garden, to the
Prejudice of the Plaintiff’s Lights, in his
Houfe adjoining,” ¢c. and alledges, That
fuch an Affignee of the Teftator’s, againft
that Covenant, had ereed an Houfe in the
faid Garden, to the Prejudice of the Plain-
tiff’s Lights in his Houfe adjoining. Defen-
dant lplcads, the faid Leflee affigned over his
Houfe to one 7. S who entered and paid his
Rent to the Plaintiff, and the Plaintiff ac-
cepted him for his Tenant 3 and demanded

Judg-
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Judgment fi Aftis, Demurrer. Per Cur’, It
is an exprefs Covenant, That he fhall not
build, it fhall bind him and his Executors, and
no Affignment nor Acceptance of the Rent, by
the Hands of the Affignee, fhall take from him
the Advantage of fuing him or his Execu-
tors, upon an exprefs Covenant. GQro. Car.
188. Batchelor and Gage, Executors of Gage,
3 Lew. 155, 233, 326. 1 Sand. 240. L
; Covex;ant ag{a{@nﬂ: t;hc:f Defendant, as Af-f ?gﬂégﬁdﬁ)f;
ignee of an Affignee, for not repairing of énes, t
an Houfe, lies, th%ugh the Defencﬁmt isgbut z'f’tp‘:‘gﬁ":;
Affignee of Parcel of the Things demifed ; jhe Thing
and it was faid, he was not chargeable with demifed.
this Covenant, no more than the Affignee of
Parcel fhall be charged in Debt for Rent;
but the A&ion lies againtl the Firlt Leflee;
as in Walker’s Cafe.

But per Cur’, This Covenant is dividable,
and follows the Land, wicth which the De=
fendant, as Affignee, is chargeable by ths
Common Law, or by the Statute 32 H. 8. Cro.
Car. 221. Congham and King.

A Parifhioner ¢ovenants with the Parfon
to pay him Yearly at Lammas-Day, fo long
as he thall be Parfon, 11.5. and the Parfon,
in Confideration of this, and upon Recept of
the faid 11 5. covenants by the fame Deed,
with him and his Afligns, Exonerare ¢ acquie-
tare-him of the Payment of the Tythes of B.
Clofe, fo long as he fhall be Parfon ; the
Parfon lets the Clofe for a Year, and fo from
Year to Year, Quamdiu Ambabus, c. the
Parfon, after Three Years Libels in Courg
Chriftian. The Defendant moves to have &
Prohibition. 1. This is but a Covenant,
and not a Leafe, for it depends upon 4 Con-

Z2 dition
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dicion Precedent, upon the Receipt of 11
2. Admit this was a Covenant, yet Pro-
hibidon lies, for his Remedy is by Ation
of Covenant. In this Cafe, the Affignee is
not Affignee wichin the' Intent of the Con-
dition, for he ought to be Affignee of the
whole Eftate ; and here, after the firft Year,
he had but Eftate at Will. Strarton’s Cale,
44 Elix. B.R. Roth. 485. One covenanted
for him and his Affigns to repair an Houfe
to him demifed, and he afligns over his
Land in Part; and it was held, That this
was not an Affignment within the Covenant.
Vide § Rep. 97. Goodale's Cafe. 2 Rol. Rep. 121.
Alderes and Wray.

Leflee affigns all his Term in Part of the
Land, Leflor fhall have a Joint A&ion a-
gainft Leflee and Affignee. C€ro. Fac. 411.

Dean and Chapter of Windfor, 30 H. 8.
let an Houfe to A. for Years, by Indenture,
and A. covenanted to repair the Houfe at
all Times neceflary, during the Term. 4.
grants his Effate to Hyde, and dies. Cove.
nant is brought againft Hyde for not repair-
ing; who pleaded, Quod non permifis Domum
pred effe ruinofam & difcoopertam, at any

ime neceflary, ¢é»c. Per Cur’, an A&ion of
Covenant lies againft an Aflignee, though
he be not named. Cro. Eliz. 457, ¢
552,

If a Man makes a Leafe for Years, and
covenants with him and his Affigns, his
Affignee by Parcel fhall have A&ion of Co-
venant.” 3 Rep.63.4. Auder and Nokes's Cafe,
cited there; which Cafe is reported in

-3 Cro. Elix. 373,¢ 436.

Note,
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Note, An Affignee of a Reverfion may
bring A&ion of Covenant againft a Leflee,
after he had affigned the Term, not-
withftanding the Acceptance of the Rent
f;om the Affignee of the Leflee. . 4 Mod.
a1,

A Man made a Leafe for 30 Years, the -

Leflor covenanted to repair the Houfe: The
Leflee granted Parcel of the Term for
10 Years. It was holden, That his Grantee
fhall not have an Aéion of Covenant, by the
Statute 32 Hen. 8. of Condition, for he is not
Tenant to the Firft Leflor; but if the
Leflor grants his Reverfion for Years,. his
Grantee fhall have Covenant or Benefit of
the Condition, with which the Leffee is
charged, for he is an Aflignee within the
Statute, becaufe the Leflee holdeth of him.
More 139. , o
Count againft the Affignee, of the In-
heritance of a Mefluage, upon tl.e Indenture
of Purchafe made by the Plainriff to the
Firft Purchafer; wherein he covenant for
him and his Afligns, with the Plaintiff, to
make a Ditch and Fence, &. and to main-
tain this 2 good Fence for ever. Breach,

That the faid Fence was ruinous, and that

neither the faid F. 7. the Firft Purcha-
fer, in his Life, nor the Defendant, his
Aflignee, after his Death, had kept it in
§o_od R,epa{ir.

Z 3 After
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After Verdi& for the Plaintiff, Judgment
was arrefted, for that the A&ion doth not
liec againft the Defendant, as Aflignee for
Breach, in the Time of his Aflignor ; and
the Breach being affigned for Default of
Reparation of the Fence, as well in the
Time of F.V. Affignor, to the Defen-
dant, as in the Time of the Defendant,
and ' Damages being entirely given, the
Plaintiff could not have Judgment. Lat. 363,
Brillin and Vanx.

A. and B. agree per Writing, concern-
ing the Purcha%e of Lands in F. and af-
ter A. covenants with B. to affign to him
the Lands in the Writing.
~ In Action on this Covenant, B. may not
fhew in his Count that A. covenanted to
affign the Lands in F. but the Lands in the
Writing, and fhew this ; and that the Lands
in the Writing and.in the Declaration are
the fame, Lat. 489. 4.

Csvenant
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Covenant.  Alfignment.

Note : The Stat. 32 H. 8. c. 34. doth not To what
extend to Covenants upon Eftates in Feg, or Eftatesthe
in Tail, but only upon Leafes for Lives, or 532 H. 8.
for Years. ‘ extends to.

And this Stat. 32 H. 8. ¢. 34. extends to
Covenaats which touch or concern the Thing
demifed, and not to collateral Covenants,
where it lics by the Affignee or not, who
are Affignees within Staz. 32 H. 8.

Defendant feifed of Lands in Fee, let them
for Life, Remainder for Life, and after ac-
knowledges a Statute, and fold the Rever-
fion, ‘and covenants with the Bargainee, his
Heirs and Afligns, that it fhould be difchar-
ged within Two Years of all Statutes and
Incumbrances, except the Leafes for Life ;
the Statute is extended, and -thereupon the
Rent and Reverfion is extended : The Bar-
gainee grants this Reverfion to the Plaintiff,
wha for not difcharging this Statute, brings
Covenant. Itlies not: o

1. Becaufe the Covenant was broken be-
fore the Plaintiff’s Purchafe, the Land be-
ing then in Extent, and {o a Thing in
Ad&ion ; it could not be transferred over, and
fo A&ion lies not.

2. Stat. 32 H. 8.extends not to Covenants
on Eftates in Fee, &c. Vid fuprs : And there-
fore this Aflignee was out of the Stat. Cr. EL.

863. Lewes and Ridge. ’

Aftignee of Aflignee fhall have A&ion of
Covenant, {o the Executors of the Aflignee
of an Affignee, fo the Affignees of Execu-
tors or Adminiftrators of every Aflignee, for
all are comprifed wichin this Word [Aﬂignf{,]

, : or
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for the fame Right which was in the Te-
ftator or Inteftate, th:il go to his Executors
or Adimmﬁrators, § Rep. 17. b. Spencer's Cafe.
Alion of Plainciff brings A&ion of Covenant as Af-
Covenant s “:;me and does not name himfelf Affignee,
Affign==, and (but atter: in the Declaration thews how he
names 0O s Affignee) ir’s good enough efpecially afs
Mol AL e Verdict, Cr EL 8
i Affignee of a Lopmold is within the Sta.
tute to have &ction of Covenant, 1 Keb. 357,
, }\ﬂ_ﬁg“u’s of Executors and Ad mmﬁ:rators
Tenants by Statute or Ewu, or after Sale
upon.a Fi fa c’, a Husband in Righe of his
Wite fhall take Advancaoe of mhexcnt Co-
venants, § Rep. 1
Ifa Man makc a Leafe for Years, and co-
venant with him and his Afligns, his Afﬁg—
nec per Parole fhail have Aé&ion of Cove-
nant, andifo Feoffee per Parole #iall vouch
. as Affgnee 3 Rep. 6370,
AfionofCo- It was a Que ﬁ:lO’l in Matares and Weft-
vaantlies  gpp0d’s: Cafe, Whether the Adligncee of the
%g?}"i{:&h: Reverfion. fhall - have Adion of Covenant
after Allign- againft the firl (t Leflee after the Affignment
mentand Ac- of his Term 2 Per Gawdy, the A&ion well
ceprance.  lics, It was admitced by all, that tho” he
' were but an Affignee of a Reverfion for
Years, yetr he was a fufficient Aflignee ta
have Acion of Covenant. The DHtcndams
Plea was ili: He plead- he granted his Leafe,
& bur doth not fhew the Place, fo ics
not ifhable to be wied.

If Leffee aflign, and after Leflor accepe
of the Affignee for his Tenant, *he may not
atter muintain Debt for Rent againft the
firft Ledlee, but he may maintain Cevenant
againft him: And it was alfo adjudged, That
it the Leffee affign his Term, and after the

a LCﬂb;‘
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Leflor affigned his Reverfion, and the Af-
fignee of the Reverfion accepts the Rent of
the Affignee of the Term, yet he may have
Aé&ion of Covenant againft the firit Leflee,
1 Sid. 402. Thursby and Plas’s Cafe, 3 Rep. 22.
Walker's Cale, 2 Keb. 448, 492. 1 Lew. 2§9.

The A& of the Leflee {hall not divide the A& of tha
A&ion of the Leflor. Leffee affigns all his L“r:i? ﬂ:!“"
Term in Part of the Land, Leflor fhall have [ ‘Agtion of
a joint Action againft Leflee and Affignee : ¢he Leffor.
So if Two Leflecs make a Partition, the Lef-

Jor may have one Ad&ion againft them,
Cr. Fac. q11. the Bailiff and Commonaliry of Ip|-
wich’s Cafe, 3 Bulff. 21 1. mefme Cafe.

7. Iffead, Executor of 7. Iffead, Executor of Covenantto
R. Ifead, brought Covenant againft R. Steme- [ENEW 2.
iy, Aflignee of F. M. Aflignee of Q. Elizabeth, Term.
Sifter and Heir of Q. Mary, Sifter and Heir
of K. Edward, Son and Heir of Henry VIIL.
Affignec of the Prior and Covent of St. Pan-
¢ras 5 and declared, That the faid Prior by
his Deed-Indent’ demifed to the faid
R. Ifead the Land, ¢&c. for the Term of For-
ty Years, and in the fame Indenture granted
as enfues, (wiz.) Et ulterius diclus Prior ¢& Con-
wventus concef]’ pro fe & Succelforibus (nis quod le-
gitimum effer, ditto R. Iftead, & fuis Affignar’
ad aliquod tempus infra prad Terminum wel ad
finem diéti Termini babere dictam dimifhonem (u-

“am venovat', &c. And counts further, how
the Reverfion came to King Heny VI and
from him to the Queen, and from her to the
Defendants? And further, how the Leafe
came to the Plaintiff according to the Con-
tents of the Writc. And the Defendant {eifed
of the Reverfion, and the Plaintiff poffefs’d
of the Leafe, and that he required him to
renew the Term: And the Defendane re-

Aa ~ fufed.
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refufed. It was moved, that this A&ion lics’
not againit the Affignee of the Reverfion up-
Stat.32 H.8. on the Stat. 32 H. 8. For tho’ the Words are
extends not  general, yet they are not generally to be ta-
fé’;f:"“‘"“l ken : For of the Covenants which do not de-
Venants:  pend upon the Intereft of the Land, but are
collateral Things, the Grantees of Reverfions
{hall not take Advantage ; as if the Covenant
‘were, That the Leflor fhall yearly deliver to
the Leflee 10/, or to repair a Bridge, not be-
ing on the Land leafed ; for the Law never
intends, that other Covenants than fuch as
depend upon the Land, as to repair a Mef-
fuage, Fences, ¢c. Payment of Rent, and Pe-
nalties for Non-payment, &-c. and this Cove-
nant, which is collateral, does not depend upon
the firft Term, nor upon the Land during the
faid Term, but is to make a new Leafe,
which 15, as if the Leffor had covenanted to
have made a Leafe of other Lands which
were not leafed ; but the Judges were of O-
pinion for the Plaintiff. 1 Anderfon 82. Ifead’s

Cafe, but perhaps for fome other Reafon.
Baron and Baron and Feme feifed, and to the Heirs
Femegrant  of the Husband, let to the Defendant ; the.
the Rever-  Defendant covenants with them, and the
{::’l'; ?c’:';efe Heirs of the Husband, to do all Reparations,
e Caf. they convey the Reverfion to the Plaintiff,
fignee of the Who brought Covenant as Aflignee to the
Barononly. Husband only, and good. Cr. Car. 28¢. Major

and Talbot, Fones 305. mefme Cafe.

Afigneeby  The Affignee of a Leafe by Eftoppel {hall
Eftoppel can. not take Advantage, {oas to have any A&ion
nothave  ypon Covenant ; Cr. EL 437." The Decla-
3‘;’" °: ration was, Duod cum Fohannes King, 10 Eliz,
740 let to the Defendant for Years, Firtute cujus,
he was poflefled, and granted to Abel by
Indenture with the Covenant, who in 1 EL
afligned
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.affigned it to the Plainciff ; and further al-
ledgeth, That long Time before that the faid
?. K. had any Thing, one Robert King was

eifed in Fee, wiz. 7 El and {o feifed, died
feifed in rg EL and it difcended to Thomas
King, who entered upon the Plaimtiff and
oufted him; fo he doth not thew that Fobn
King, who made the Leafe, had any Thing,
for Robers King was thereof then feifed ; and
then when Fobn King let it to the Defendant,
and he granted his Term by Indenture, no-
thing paifed but by Eftoppel, then the Leflee
by Eftoppel cannot aflign any Thing over,
and then the Plaintiff is not Aflignee to
maintain this A&ion of Covenant, Cr.El. 436.

Nokes and Awger.

The Affignee fhall have A&ion of Cove- Where AL
nant without fhewing any Deed of Aflign- fignee need
ment [in Covenant for peaceable Enjoyment not thew any
without Interruption:] For it is 2 Covenant ?“" of Af-
which runs with the Eftate, and if the Eftate "&"
be paffed without Deed, the Affignee fhall
have the Benefit of the Covenant aﬁ'o, Cr. El.

436. 373. Nokes's Cafe.

Note : Altho’ upon exprefs Covenant forto
pay Rent, Covenant lies againft the Leflee
for Rent Arrear after his Affignment ; yet it
feems fuch Adton doth not lie againft the
Leflee upon a Covenant in Law, as upon
yeilding and paying after the Aflignment ;

1 Sid. 447. Devant.

Aflignee of aReverfionbrings Debt proRent; agranee of o
Defendant pleads to Part,Non debet 5 to other Term fhall
Part, That the Leflor demifed the L.and to have Remedy
him, rendring Rent ; and by the {fame Inden- upon a Co-
ture covenants for himfelf, his Heirs and Af- {572 }”k
figns, with the Leflce, his Executors and Af- tainzr? e
figns, That if he be entorced to pay any
- Aaa2 Charges
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Charges or Iflues loft, that he fhall withhold
fo much of his Rent. Per Cur’, the Aflignee
of a Term fhall have Remedy upon a Cove-
nant, by Way of Retainer againft the Af-
fignee of a Reverfion ; and this both at Com-
mon Law, and by the Szar. 32 H. 8. Cr. Car.
137. Bayley verfus Glifford.

Covenant that the Leflee, nor any of his
Under-Tenants or Afligns, fhould not dig
Gravel, other than for Repairs ; and Plain-
tiff alledgeth, one B. an Under-Tenant dig-
ged. Defendant takes Iflue, that he was not
Sub-Tenant modo & forme, the Leflor having
made another Leafe before of Kills, which
Leflee made a Leafe of the Pits to H. for
Part of his Term H. afligned to B. Q.is,
If B. be fuch a Sub-Tenant according to the

- Covenant ? It was obje&ed, B. is no Under-

Tenant to E. Leflor for Debt lies not againft

him : Had the Words been, [None claiming

Under-Te.
nants, who.

under him fhould dig,] it had been for the
Plaintiff'; but ejus temens, he cannot be no
more than if E. had been dead at the Time.
Per Cur’, one may be Under-Tenant, altho’
the Leflor were dead ; alfo Under-Tenant is
any that comes under the Leflor’s Intereft,
Brumfield againtt Williamfon. Covenant that
he and his Affigns would pay Rent, the Te-
nant at Will, or his Aflignee, is within the
Meaning ‘thereof. Leflee for Forty nine
Years of Copyhold, which hath Common in
Wafte, with Covenant that he nor his Afligns
fhall not ufe the Wafte with Cattle. If his
Under-Aflignee of Part put in his Cattle, it
is 2 Breach, and other Tenants than Under-
Tenants of the Soil are intended within the
Covenant, 1 Keb. 775, 806. Boarman and
A&aon.

Ta
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In what Cafes the Alffgnee fhall be boé'nd, tboz{gﬁ

not named. Vid. Reparations.

A Man lets Land for Years, and Leflee
covenants in this Manner, Provifo femper &
pred J. (le Leffee) doth covenant, that he
fhall repair, maintain and fuftain, the Houfgs
upon the Premifles, «d ommia tempora neceffa-
ria, during all the faid Term ; and after the
Leflee afligns over the faid Term: The Af" 4 coven

A , ant

fignee fhall be bound by this Covenant to re- to repair, Af:
pair the Houfes, during the Life of the firft figneeis
Leflee, alcho’ that the Affignee be not na- bound, tho' -
med, for that the Covenant runs with the 7°; "amed;
Land, being made for the Maintenance of a Vz;g:t]: g':;
Thing in effe, at the Time of the Leafe made : run with ¢he
Bur in this Cafe the Aflignee fhall not be Land.
charged in a Writ of Covenant, for any
Breach after the Death of the firft Leffee, in
as much as this is perfonal to the Leflee him-
felf, 1 Rol. Abr. §21. Dean of Windfor and
Hide. Videthis Cafe, Cr. EL 473, §52. § Rep.
24. 2. A Covenant that runs and refts with
the Land, lies for or againft the Affignecat
the Common Law, altho’ the Affignees be
not named in the Covenant, § Rep, 168. ,

D. covenants in his Leafe for himfelf, his’
Executors and Adminiftrators, to leave Fif-
teen Acres every Year for Pafture, abfg; cul-
tura, and that he granted his Eftate to the:
Defendant, and the Defendant non religuic
Fitteen Acres ad Paffuram, but {uch a Day.
and Year plowed up all. It was demurred to
the Count, becaufe the Affignee not being
named,. it is'not any Covenant which fhall
bind the Affignee, for it is collateral. Per
Cur’, this Covenant is to be performed by

Aajg the
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Ifthe Cove- the Affignee, altho’ he be not named, be-
nant be for  caufe it is for the Benefit of the Eftate, ac-
the Benefit of cording to the Nature of the Soil ; but to do
the dF:“m'“‘ a collateral Covenant, as to build de novo, or
e o of the like, fhall not bind him, unlefs named,
the Soil, Al. Cr. Fac. 125. Cockfon and Cock.
fignee fhall The Diverfity in Spencer’s Cafe, is,
be bound. 1. When a Covenant extends to 2 Thing
in effe, Parcel of thé Demife ; the Thing to
be done by Force of the Covenant is g#odam-
- modo annexed, and appurtenant to the Thing
demifed, and fhall run with the Land and
fhall, bind the Aflignee, altho’ that he be
Affignee not not bound by exprels Words ; but when the
:’ﬁ’:‘&v:‘[’]};’: Covenant extends to a Thing that had not
extends oo Edlence at the Time of the Demile made,
Thing thae this cannot be annexed or appurtenant to a
had not . Thing which had not Effence ; as if Leflee
fence atfthl: covenant to repair the Houfes, ¢c. as one co-.
glﬂ?r? n:a d"c venants for himfelf, his Executors, Admini-
" ftrators, to build a Brick-Wall upon Part of
the Premifles; this fhall not bind the Aflignee,
for the Law will not annex the Covenant to
a Thing which hach not Effence.
- 2. But had the Leffee covenanted for him-
{elf and his Afligns, to build a Brick-Wall on
Part of the Premiffes, for as much as it is to
be done upon the Land demifed, and the
Aflignee is to take the Benefit of it ; there-
fore it fhall bind the Affignee by exprefs
Words. .
Thingstobe 3. But tho’ the Covenant be for him and
dooe by the  his Affigns, yet if the Thing to be done is
C‘:‘e’(;““: 112, Meerly collateral to the Land, and doth not
teral.. % touch or concern the Thing demifed in any
. Sort, there the Aflignee fhall not be char-
ged 5 as if Leflee covenant for him and his
Afligns, to build an Houfe npon the Land
LA 3 Of
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of the Leffor, which is not Parcel of the
Demife ; or to pay any collateral Sum to the
Leffor, or to a Stranger ; this fhall not bind
the Aflignee.

4. 1f 2 Man leafe Sheep, or other Stock of
Cattle, or any other Perfonal Goods, for any
Time, and the Leflee covenants for him and his
Afligns,attheEnd of theTermro deliver other
Goods or Chattels as good as the Things de-
mifed were, or fuch a Price for them, and
the Leflee affigns the Sheep over : This Co- Covenane
venant thall not bind the Aflignee, for this is that is.by a
but a Perfonal Contraé, and wants fuch Pri- Perfonal Con.
vity which is between the Leffor and Leflee, t{:&f F P
and his Affigns of the Land, in refpe& of gt Goode
the Reverfion ; but in cafe of a Leafe of bindsnot the
Perfonal Goods there is not any Privity, Adignee.
nor any Reverfion, but meerly a Thing in
A&ion in the Perfonality, which cannot
bind any but the Covenantor, his Exe-
cutors, or Adminiftrators, which reprefent
him ; it is the fame Law where a Man demi-
feth Houfe and Lands for Years, with a
Stock or Sum of Money, rendring Rent,
and the Leflee covenants for himfelf, his
Executors, Adminiftrators, and Afligns, to
deliver the Stock, or Sum of Money, at the
End of the Term, yet the Affignee {hall not
be charged with this Covenant : For tho’ the
Rent referved be increafed by Reafon of the
Stock or Sum, yet the Rent doth not iffue out
of the Stock or Sum, but out of the Land only ;
and therefore, as to the Stock or Sum the
Covenant is Perfonal, and fhall bind the Co-
venantor, his Executors, or Adminiftracors,
and not his Affignee : And it is not certain
that che Stock or Sum fhall come to the
Hands of the Affignee, for it may be wafted,

or
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or otherwife confumed, or perith by the Lef=
fee, and therefore the Law cannot determine
ar the Time of the Leafe made, that fuch
Covenant fhall bind the Affignee.

Leflee covenants with the Leffor and his
Heirs, not naming his Affigns; Leflor grants
the Revetfion over. Affignees may have
A&ion of Covenant, tho’ not naméd: And
Aflignees fhall have Debt for Rent upon ge-
neral Words, Reddendo [olvendo, without be-

. ing named, 1 Sid. 157. Kirchin and Compler,

1 Keb. §65. 1 Lew. 109. & Raym. 8o. mefme
Cafe. '

CHAP.
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CHADP XL
Declaracion.

IN Coveniant the Plaintiff declared upon an Breach affign-

Indenture, in which the Defendant had ed did relate

covenanted, he was feized in Fee, ¢c. and ©° Th“e,l(}gé

would free the Premifles from all Incumbrances: ‘gg&:;:ﬁm

And another covenant for _qhiet Enjoyment. concludes, £¢

And the Breach afligned, was upon an Entry fi fregit con-

and Eviétion by another; and concludes; FEr wentionem, anid

fic conventionems [uam prad’ fregit, in the Singt. 8°°%

lar Number. Demurrer, becaufe he did not fhew

what Covenant in particular, Sed per Cur’, con~

ventio eft nomen collettionem.  And if Twenty

Breaches had been afligned, he ftill counts De

placito quod temeat ei conventionem inter eos fac’,

And the Breach being of all Three Covenants,

the Recovery in One would be a good Bar in

any Adion afterwards, to be brought upon

either of thofe Covenants. 2 Mod, 31x. Affer

& Mazeen., _ ‘ - .
In Covenant, if the Sutii is mifcaft, ¢oo little Sum ifcatt

or too much, yet it is amendable, and not like #nendable.

to Debt; which if alledged lefs than in Truth

it is, not fhewing the reft is fatisfied, it% ill;

and not ameéndable. § Keb. 39. Boltow & Lee.

2 Cr. 247. 2 Lev. 56. o .
Covenant was brought upon Articles inden- Delaratici, s

ted; and in the Memorandum the Plea was, in A&tion in.

De conventione fracl, but the Declaration was :S%Cgf'g:‘{d

as in A¢tion on the Cafe, Quod cum per faltum gooy; - yee

Indentar’ teffatur’. guod le Deft® conceffit, without

alledging it pofitively j and coneludes fiot prous

Jolet; i1 Covenant, & fic infregit; . Per Cur®, this

15 afi Action of Covenant: And it is not hecef-

BB faiy
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It's not necef- fary to conclude & fic fregit, but the Cove-
fary in the pant being quod Def. non relaxaret, a Debt af-
Aflignment foned to the Plaintiff without his Licence, and
of aBreachto ' Breach afligned quod Def. relaxavit, not fay-
fay, Et ficin- | . gned 9 s
fregiz conven-  ing _without the Licence of the Plaintiff. Per
sion', Cur’, the Breach is not well affigned, and fo
quer® wil. cap. “per Billam. Sir Tho. Fomes 229.
Coppin & Slaymaker,

Debt on Bond to fatisfie for all Goods that
an Apprentice {hould imbezel: And in the Re-v
plication afligned a Breach, that he had wafted

Diverfity be- diver/a bona ad valentiam 1001, Defendant de-
tween a Bond murs: And it was excepted to the Replication,
and 2 Cove- that it is too general, not ihewing what the
P“"“&amgh“' Goods were. But per Car’, It is well enough
g a breach. in this A&ion upon the Bond, where Dam-

' mages are not to be recovered, buot the Penalty
of that Obligation upon any Breach. Aliter, in
Covenant where the Recompence is tqg be for
Dammages : And Judgment pro Quer’. 1 Lev.g4.
Fremch ¢ Pierce. ~1 Keble 467. Mefme Cafe,

Where one brings Aé&ion of Covenant for

-not paying of Money according, to the Cove-
nant, he need not alledge that he requefted the
Defendant to pay it: But where he brings

* A&ion of Debt for Money due by Covenant,
he ought to alledge a Requeft. 7r. 23 Car 1.
B. R, Qu.

I Acion of Covenant, the Plaintiff declares,
the Defendant covenanted to take the Plaintiff
to be his Clerk, and to allowhim 2. for eve-
ry Quire of Paper that he. {hould copy out,
and 14. for every Sheet that he {hould engrofs,
and all ufual Fees; and amongft other Breaches
he alledged, that he copied out a Bill contain-
ing Four Quires and Three Sheets, for which
8 5. 34. was due to him, which the. Defendant
hath not paid . Verdict and Judgment pro Quer’.
: ror
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Error affigned was, That there could be no Ja Covenant
Apportionment in this Cafe j for the Covenant for a Sum cer-
is, That he was to allow him 2 s. for copying i “:’nﬁ}:‘
a Quire, but not pro Rara, But if he had aver. POECRT0
red 3 d. to the ufual Fee for copying 3 Sheets y, raza,
of Paper, he might have help’d himfelf upon '

that Claufe. Allen 9. Needler &+ Gueft.

Where Notice need to be laid or not, Vide 7.
Notice,

Covenant that he fhould affure fuch Copy- Covenant ta
hold Land to the.Plaindiff if he married wih affure Copy-
his Daughter, Secunduns Leges Ecclefiafficas. And hold Lands.
alledgeth, that he rité & legitime efpoufed the
Daughter of the Defendant. Per Cur’y 1t is
fufficient to the Plaintiff to alledge Licer fepins
requifitus, without giving Notice of the Mar-
riage, for he at his Peril ought to take Notice
thereof ; and he need not thew a Court to
be holden, for he ought to procure a Court-

to -be holden. Judgment pro Quer’. Cr. -
Fac. 102, Fletcher & Pynfere. 1 Lev. 41, Baffet
& Morgan.

Sir B. H. brought Aé&ion of Covenant, and
declares, Whereas it was covenanted inter alja :
Whereas the Plaintiff had boughit a Park of H. F,
efteemed to be 300 Acres, after the Eftima-
tion of 18 Foot and an half to the Pole, at
the Rate of 100/ for every Acre, and had
paid 2500/, that the faid Sir B. H, and H. F,
fhould appoint Two Meafurers, the one at the
Eleétion of H. F. the other at the Ele&tion of
B. H. to mealure it before the 31ft Day of 7.-
muary; and if there appeared to be more Acres
at the Meafuring than the 2550/, amounted to
that Sir B. H. fhould pay as snuch as fhould be
more before fuch a Day ; and if the Acres did

[ S
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fiot amount to fo much as he had paid, that
then H. F. and Guates fhould pay fo much as
fhould be wanting before the 31{t Day of May.
And healledgeth in fafto, That he nominated
fuch a Meafurer, and that H. F. would not ap-
point any before the 3d of Fanuary ;, that the
faid Meafurer juftly meafured i, and that there
was wanting 7o Acres, which amounted to
~5ol. and thae he, being required fuch a Day,
did not pay it. Defendant takes Iffue, That
there did not want any Acres to amount to the
Sum of 2500/ and found pro Quer’ Dammage
400l. Excepted, that Goates being a Stranger
to the Meafuring, ought to have Notice .that fo
much was wanting before the Day of Payment,
and no Requeft is alledged till Dec. 10 Fac.
which is long after the Day of Payment was
patt. Sed Cw’, He being privy to the Cove.
nant, ought to take Notice of the Admeafure-
meat as well as the Plaintiff, and might have
been prefent at the Meafuring; and though
H. F.¢and not Goates) Was to appoint the Mea-
furer, and did not do it, it was his Defaule,
and chey are both Parties to the Covenant.

Noticean Co- Alfo, in Point of Covenant, Notice is not to
venant wot to he given fo flridly as upon an Obligation,

be o
on Oblige
gy,

@i a5 @hich is in Point of Forfeiture. Judgment was

affigned on Error. Crok. Fac. 390. Sit Baptiff
Hicks verfus Goates. 1 Roll. Rep. 314. Godh,
592, Vide fuchdike Cale, Cr. Fac. 472. Bur-
weld ¢ Waod.

Ldon(tre,
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Monfire. Oyer. Vide infra, Tir. Bonds for
Performance of Covenants,

In A&tion of Covenant the Defendant de-
mands no Oyer, but pleads, Quod in Articulis
dllis ulterius consinnetur.  It%s 1ll5 and his fhew-
ing the Counterpart is not fufficient, but the
whole Indenture ought to be brought into
Court. 1 Keb. 513. Preifland and Cosper.

The Defendant now cannot pray Oyer as here-
tofore, but muft plead to the Indenture, and
produce it to the Court. 1 Keb. 104. But it’s
faid in Ventr. If the Defendant pleads Perfor-
mance without demanding Oper, it is a good
Caufe of Demurrer. 1 Vemr. 37. .

Debt on Bond to perform Covenants, De-
fendant craves Oyer of the Bond, and then Oper
of the Condition, which was to perform Co.
venants made between the Plaintiff and the
Inteftate of the Defendant; and after Oyer of
the Condition, the Entry on the Roll was,
that the Defendant prayed Oyer of the Inden-
ture mentioned in the Condition, which was
not brought into Court, Er ei Legitur in bhac
wverba, This Indenture, &¢. and fets out the en-
tire Indenture in Englifh. Per Cur’, Upon gene-
ral Demmurer it fhall be intended to be the true
Indenture, and that it is in Court, although it
dothnot fo appear by the Record. Butthe Court
agreed in this, That the Defendant ought to
have fhewed the Deed, and not the Plaintiff
by the Law; though the Court fhall fometimes
compel the Plaintiff to give a Copy of the In.
denture, becaufe the Defendant fwears he
hath no Part}, or that it is loft. 1 Saund, 8, 9,
Fevens and Harridge.

Bb 3 Phain-
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Plaintiff declared on a Deed, dated the jcth
of Fanuary : Defendant demanded Oyper, and
the Date thereupon was by Indenture of ano-
ther Date. This Mifentry may be amended,
being only upon Oyer, which is the A& of the
Couit. Aliter, Had it been on a Deed fo
pleaded, it may be amended in another Term,
being only a falfe Recital by the Court. 1 Kef,
101,

In Debt on Bond, upon Oyer of the Condi-
tion the Defendant pleads Performance gene-
rally, it is not good, unlefs he fhews the Deed
and pleads it. ¥id. 1 Sid. 5o.

In Debt on Bond, Defendant demands Oyer

of the Condition, which was to perform Cove-
nants in an Indénture, and then pleads Perfor-
mance generally without {hewing of the Inden-
ture; and Demurrer general upon it, and
adjudged pro Quer’. 1 Sid. 425.
. Debt on Bond to perform Covenants in an
Indenture : Defendant pleads, that there was
no Covenant contained in the Indenture on his
Part to be performed. The Plaintiff demands
Oyer of the Indenture, which is entered verbs-
tim, and then demurs, which he could not well
do before the Entry of it, whereby it becomes
Part of the Bar; o the Caufe of the Demur.
rer appears. It was alledged by Sanders, whole
Hand was to the Plea, That the Plaintiff could
not have Judgment, becaufe no Breach was al-
ledged. The Court was offended with him,
and they held the-Plea in Bar meerly for De-
lay, and advifed by him againft the Statute of
W.1. 1 Ventr. 43.

In Trefpafs a Man juftifies the taking of Four
Athes, & . as feveral which Licitum forer for
the faid Leflees and their Aflignes, to take up-
on the Premifles neceflary Fireboot, Houle-

beor,
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boot, &c. and for neceffary Reparations. It
was thereupon demurred, becaufe he juftifies
by Force of a Covenant in an Indenture, and
doth not fhew the Indenture, it being a Thing
which cannot be granted without Deed. Per
Car’, The Plea is ill: For the Servant’s juftify-
ing under the Intereft of his Mafter, and med-
dling with the Title, ought to fhew the Deed;
for it is the Subftance of the Title, and without
fhewing it he cannot juftifie: And it is his Folly
to juftifie under one who either would not, or
could not fhew the Deed. Cro. Fac.291. Purfrey
and Gryme.

Declaration, That the Plaintiff covenants to
ferve the Defendant Six Years; and that the
Deéfendant covenants to pay the Plaintiff 832,
for every Year Quurternatim, (viz.) 20l 155
at Michaelmas, 201, at Lady-Day, 20l 15s. at
Midfummer, and 200 155 at Chriffmas; and
afligns a Breach in the Non-payment of the
whole. Defendant demands Oyer of the Inden-
ture, which was eater’d as aforefaid, faving
that under the (viz.] it was 201, at Michaelmas,
and 20/ 155 at Lady-Day. Iflue was taken,
that the Plaintiff did not ferve the Defendant.
Verdict and Judgment pro Quer’. Errorafligned

in the Variance of (he Sums in the Declaration

and the Indenture; alfo all the Particulars do

not amount to 83/ but 1y s fhortof ity alfo-

without the Particulars under the [ [cili”] it does
not appear how much thall be paid at one
Day, and how much at another, and it is not
faid, Quarternatim per @quales portiones, Per Cur?,

Quarternatim fhall fupply all this after a Verdi&t, Qua

and the Variance under the [ fzilt> ] {hall not
hart, for Quarternatim fhall be intended the ulual
Quarter-Days, and' that the Payments fhould
be by equal Portion: A}?g although there isqno,t

4. AN
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Covenantand 83/, due, but it appears 1 s. lefs was due, yet

demand more

than is due
Jury gives
lefs,

’

Declares a4d-

buc,dre. which

refers to a
Time after

the Original,
and yet good

Tafatum exin
fir, where

go'od o not.

for that the Jury have not given lefs than was
due. The Demand of more fhall not hurt,
though in fome Cafes the Damand of lefs than
is due fhall hure. 2 Lev. 99, Venaffon and
Mackarty,

Covenant in a Leafe, that he fhall enjoy, it in
C. B. Breach affigned, that the Defendant had
erected another Mefluage ram proper® 5 his Lights
were magnopere tenebrar’ ¢ adbuc exiffune, Ver-
di&k pro Quer’. Moved in Arreft, that adbuc
exiffunt refer to the Time of the Deglaration ;

- and fo Dammages given for a Thing which is

after the Original, which is 15 Days at leaft
before the Deglaration.  But per Car’, Perhaps
the Defendant appeared grar4 without any
Original, and then the Aétion commenceth by
the. Declaration, and the Recital of the Sum-
monitas in the Declaration is but Form. And
in Debt on Bond the Declaration is fum-
monit’, ¢&*c. and the Declaration sondum [olvit,
&c. & adbuc comradicit wnde dicit, &c. quod
damnum habet, where the Words are in the
Prefent Tenfe, and the Dammages generally,
as here; fo in Afleflment and other Aéions,
and yet held always good. 3 Lev. 246, Hart
and Barton. - o

Declayation,

Whereas by Indenture, bearing Date, .
between the Plaintiff apd the Teftator of the
Defendant 5 Tefatum exiffiz, that the Plaintff
demifed fuch a Mefluage, &c. and faith not ex.
prefly that dimifit & convenit ; and it was held
by the Court to be good enongh. Cr. Car.188.

- And the ufual Courfe in B. R. is to declare in
this Manner, that by fach an Indenture Z¢fe-

farg
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tam exiftit. 2 Keb,79. Onflow and Anfley, in
which Cafe it is agreed it a good Affirmative
And in 2 Keb. §4. Horneck and Sanderfon, it is
faid, If the Indenture be fet forth by a Tefarum
exiffity in Debt on the Indenture, or in a Plea
in Bar, it’s naught. ks> in Covenant. Vid.
Wilfon and Feffrey’s Cale. Cr. El 195. The
Prothonotary certified, that it was the com-
mon Courfe. In Debt for Rent, Quod cum per
Indentur’ teffatum exiffit, is ill; but in Covenant,
or Debt on Bond to perform Covenants, fuch
Declaration is good. 2 Keb. 383, Coguer cons?
Crine, '
In Action of Covenant to pay 4./, per Ann.
during the Life of 4.7, the Count was, Cum
per quoddam (criptum figillaty per quod Teftatum
exiftst 5 which per Cur’) is well enough after a
Verdict. Some faid, the Per guod ought to be
omitted ; but per Cur?, it is one and the fame
Senfe. 1 Sid. 375. 2 Keb, 400. Stephenfon’s
Cale. S
In Covenant Plaintiff, declares that the De-
fendant per [criptum Articulor’ comvenit, and
faith not figillo (Def” ) figillat, it is not good ; Per Scripturm,
for it fhall not be intended faétum without and faith not
fealing. Cr. El §71. Southwell and Brown, Un. f&ilk figillar.
¢ore vid, 1 Vent. 770, h :
The Addition of a Perfon in the:Covenant,
who is no Party to the Deed, is idle, and he
cught to be omitted out of the Declaration :
So if the Covenant has infenfible Words, thole Breach to be
only which are fenfible ought to be recited , laidin the fen.
and the Breach to be laid therein. Cr. Fac. 358. fible Words.
Goodman and Knight. So of an infenfible Obli-
gation. 3 Lev, 21, 22.
Declaration on Covenant in Indenture,
which recites quod cum per Indegturam tefbatum 1rBatum exia
exiffis § Per Cav’, It's good, and the Diverfity is
S " where
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‘where it is by Way of Declaration, and where

by Way of Bar or Replication ; for in the De-
claration, Teffatum exiftit is fufficient to induce
the, ACtion, and to aflign the Breach. Cro,
Fac. §37. Bullivamt and Holman,

Covenant with the Mafter of a Ship to pay
Primage, and avers he did not pay ic, but faith
not in his Declaration what that is, yet good.
Latch. p. 5o.

In Debt on Bond, conditianed to feal 2 Deed,
and perform the Covenants, he pleads he did
feal the Deed, and perform the Covenants; he
muit fet the Covenants forth, that the Court
may judge of their Sufficiency. 2 Keb. 849,
Bifcow and Moustague,

Two Exceptions were taken to a Declara-
tion in Covenant.

1. The Covenant is, That the Plaintiff and
his Wife fhall enjoy certain Farms; and the
Breach is affigned, that the Defendant entered
upon the Plaintiff into the faid Farms. Per
Cokey This is good enough.

2. Ltis, Quod licet ipfe perimplevit all Covenants
on his Part, and the Defendant had not per-
formed his Covenants. This Licer is not good
without a Tamen, Licet not being any dire&
Affirmative: But Judgment pro Qaer’. 1 Roll.
Rep. 267.  Pemberton and Plats,

Defendant covenanted, he was feized in Fee,

¢c. and would free from Incumbrances, andin

it there was a Covenant for quiet Enjoyment ;
and the Breach afligned was upon Entry and
Eviction by another, and concludes, ¢ fic con-
wventionem [wam praditam infregit, in the fingu.
lar Numbzr, and doth not thew in what Cove-
nantin particular. But per Car, Conventiois nomen
Colleétivum; and if Twenty Breaches be af-
figned, he ltill counts in Plicizo quod rencat ei con-

TEen~
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ventionem inser eos fall’. And the Breach being of
all the Covenants, the Recovery in one would
be a good Bar in Adion afterwards to be
brought upon either of thefe Covenants.
2 Mod. 311. Afer and Mazein, Devant.

Plaintiff declares, That it was agreed be-
tween him and the Defzndant, that the Plain-
tiff for 1200/ fhould demife certain Lands to
the Defendant for a Term of Years, & quod
feribi & ingroffari fecit quandam Indentsr’ bargainie
& vendition’ per quam mentionat’ fuit,quod demifi
the Lands to the Defendant for the Term, gxam
quiders Indent’ ipfe figillavit & deliberavit ut fait®
[um® wirtute cujus ac vigore Stat’. The Defen-
dant was poflefled, but had not paid the Mo-
ney : The Defendant demurs upon this Decla- Leafe alledg'd
ration, for the Leafe is alledged only by Way only by Way
of Recitement. But per Cur’, The Pleading is of Recite-
as good as if he had faid, Quod per Indemswr’ ™"
dimififfet. Sir Tho, Fones 24. Harrisand Hillefley.

Debt on Bond, conditioned for Performance
of Covenants in quadam Indentura bic in Cur’
prolar’ 5 and in Truth the Deed was not in- 1 guendam
dented, but was Written, bec Indentura fa&a: Indewtura; but
Per Car’y Tt is not any Indenture, though there it is not in-
be Two Parts thereof, and adjudged conira Defi?, dented.

Cro. El.472. Framptonand Sriles, 5 Rep. 20. b,

One declares in Covenant, That the De- Covenant ro
fendant covenanted to find the Plaintiff with find Meat,&¢.
Meat, Drink, Apparel, and other Neceflaries. a"g.°FherN§'
1% ill, becaufe he doth not fhew in pardicular g, 7' 2

. ) A y aL
what other Thing were neceflary. Cro. Fac. 486. they are.
Mills and Aftell,

" Covenant to pay fo much Money into the
Exchequer ; and Error was, becaufe he had not
fet forth in what County the Exchequer is,
Stiles, p. §9. Teach and Clethero, Iffsis de Chan-
cery & Bank le Roy, Mooy 176,

The
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The Plaintiff brings A&ion of Covenant as
Afignees  Affignee, and doth not name himfelf Aflignee
(but after, in the Declaration, fhews how he
is Affignee); it’s good enough, efpecially after
a Verdi&k. Cro. EL 823, White and Ewer.

Todenture The Plaintiff declares, by Indenture between

miftaken 2sto the Defendant and 4. it was covenanted, and

Partics. upon Oyer there were Three, 4. B. and the
Defendant ; it’s ill. Latch. p. 50. Conftable
and Clobery,

Covenant in fome Calfes is purfued ftrictly:
The Plaintiff declares, That the Defendant
covenanted to take the Plaintiff for Clerk, and
to allow him 2s. for every Quire of Paper he
fhould copy out. The Breacliis afligned, that
he copicd out a Bill containing Four Quires
and Three Sheets, for which 8s. 34 was due.
And Judgment was reverfed, becaufe there

+ could be no Apportionment in this Cafe;
it was 2. per Quire, but not pro Rata, Allenp.19,
Needler and Gueft. Dalt, ,

Debt for 1000 /. on Deed of Charter.party
it appears not by the Plaintiff’s Declaration
that the Defendant is indebted to the Plaintiff,

Thatthe De- bur only he faith, He is indebted as it ap-

g‘g:é‘;‘a‘s“; pears, but fhews not how. Per Cur, It is

P:m ;m?' by Indenture, and well enough. Dyer 148,

fhewsnoe  Plo. 121, 122, Stiles’s Rep.133. Freber's Cafe.

bow. Either an A&ion of Debt or Charter-party lies
bere, for it is on a Charter-party. Here is not
indeed a perfe@ Allegation, yet it is ufually
thus pleaded. ‘

Defendant covenants, Whereas the King
had granted the Office of Aulnegeor to the
Duke of Lemox, who had made the Plaintiff
his Deputy for Seven Years of all the Places
in Effex (except Colchefter); that the Defen-
dant covenanted, Whergas the faid Duke of

‘ ' Lenox
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Lenox had made a Deputation of that Offica
in Colcheffer for Two Years to E. that at the
End of the Two Years he would procure to
them a Deputation for Seven Years in the fame
Manner that E. had it, provifo that they, upon
the making thereof, fhould give Security for
Payment of 100/ per Ann.  And they alledged
in faéto, that they were always ready to give
Security for the Rent, and that the Defendant
had not procured the Deputation. Defendant
demurs,  Per Car’, The Declaration is good :
It is enough they have alledged a Readinefs to
give Security, and they need not fhew they re-
quired a Deputation to be made as the other
was, or indeed that any Deputation was made
to E. The Covenant mentions a Deputation,
and he is eftopt to fay the contrary, and he
ought at his Peril to procure to the Plaintiffs
fuch aone asthat was. Neither need they thew ;. .
the Breach according to the ufual Form, Ef fic conyemticnim
vian tenuit convemtionem in boc, for there was a in bes.
Breach fufficiently alledged. Cr, Fac. 297.
Barwycke and Gibfon. |
Plaintiff’ declared, he made the Leafe to the
Defendant the 28th of My, and that afterwards,
[eil’ the 27th of the fame Month, he broke the popes & 5.0
Covenant. Per Cur’y, Where the Poffea and Sci. licet vepug-
licet are repugnant in a Deed, the Poffes fhall be naat.
good to fignifie the Time of the Govenant bro-
ken, and the Scilices Thall be void. Stiles Rep, 45.
Charter-party between B. Owner of a Ship,
and L.and M. Merchants, Freightersof a Ship;
B. puts to freight to them the Ship ip a Voyage
to Guines at 48 /. per Month : Then there is a
Covenant for the Payment of the Freight, viz.
when the Ship arrives at Guinea, the Freighe
then due was, upon Notice of it, to be paid in
England, and thg Refidue whea fhe arrives in
England
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England: And faith, that at fuch Time the Ship
arrived at Guinea. Six Months and Ten Days:
were then paft, which comes to fo much, and
Notice thereof given ; and that after fuch a Time
the Ship ariived into England, and that the
Freight for Six Months of the Time of the
laft Payment came to 287/ 45 and the De.
fendant had not paid any of the Sums. It was
excepted to the Declaration: It appears upon
Computation, that the Plaintiff demanded
more upon the firft Breach than is due by 30,
and lefs than is due upon the fecond Breach
by 16s. apd though the firft may be cured by
the Jury’s finding lefs, or by the Plaintiff *s re.
leafing the Overplus, yet where the Demand is
lefs than is due, this is a Fault incurable.  Hules
makes a Difference between this Cafe of Co.
venant and Debt; and held, that after Verdid
it had been cured without Queftion, although
upon Demurrer there may be fome Doubt, the
Demurrer being general, but upon {pecial De-
murrer it had been ill. And Judgment pro Quer’,
and faid, the Defendant may move this in Arreft
Judgmentc after the Wit of Enquiry, if he would.
2 Lev. §6, Bolronand Lee, ¢ 3 Keeble 39.

Variance between the Deed and the Declaration,

Plaintiff declares by Indenture dated the
~th of Sept. 1657. whereby the Defendant co-
venants, that he and one 7. 77/, would deliver
to the Plainiff fo many Maunds of Sal:-pesre
at fuch a Rate before the 2cth Day of Oéfabers
enfuing, the Plaintiff paying fo much a'Maund;
and to the Performance thereof the Defendant.
binds himfelf in 500/ Defendant demands
Oyer, and it appears between the Covenant and!
the Clligaton there is a Prowifo, That if the
= 3 the
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the Defendant fhould between that and the {aid

2oth Day of Offober be difabled by Sea, &r.

to deliver the faid Sals-perre, that the Deed

ihould be void ; and pleads, that he, within the

"Time aforefaid, had prepared 1000 Maunds of

Salr-petre, and that the Boat wherein it was put

was caft away, and fo he wasdifabled. "Plaintiff

replies, theDefendant had fufficient Salt. petre over

and above what wascaft away. Andupon I{lue

found for the Plaintiff, and 300/ Dammages,

it was moved in Arreft of Judgment, that there

was a Variance between the Deed and the De.

claration, for in the Declaration the Provifo is

omitted. But per Cur’, 1. The Adion is

brought upon the Covenant, and not upon the

Penalty, and the reciting of the Penalty is but

Surplus. 2. The Declaration is fufficient with- Where 2 De.

out Recical of the Provifo, according to Ughtred’s claration is

Cafe, and the Defendant ought to plead the fofficient

Provifo. Raym. 65. Elicor and Blake, 1 Keb. 424, ®ithout .
26, mefme Cale. 1 Lev. 88, mefme Cale, Vid. :,',%"5! e

?“b Tit, Excufe. Articles,

: As to Varia?}ge between the Count and

the Deed, the Iflue may help it as in thisCafe; ; ,

The A&ion is founded onpthe Covenant to }?rufﬁfjlﬁﬁ;

deliver Salt-petre at a Day 5 and on Oyer it men. Variance be-

tions fuch a Covenant, but further giveth Li- tween the

berty, that if the Defendant by A& of God Cl‘m'f)t ’gd

bedifabled, that then he fhould not pay 5 which ¢ ="

is well, the Ac&tion not being founded on the

Penalty, but only in the Breach of the Cove.-

nant in not delivering : (This was in Arreft of

Judgment, atd not on Demurrer on Oyer for

Variance) Alfo the Plaintiff hath here agreed

the Deed to be the {fame; but if he had pleaded

noz cft faltum, he might have had Advantage of

the Variance. The Countis of a Bond dated

the 1ft of May,and the Entry isof the 2d ot Ay,

on
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on Releafe pleaded, and Iffue upon i, it is good
enough: And here in the principal Cafe, the
Iffue was on the Dilability. 1 Keb. 426. Billage
and Blake.

Variance between the Indenture and the De-
claration fhall not ftay Judgment after a Ver.
di&. 1 Sid. 49; Peys and Warers. 1 Keb. 126,

By Agreement between the Plaintiff and the
Teftator of the Defendant, a Parcel of Land
was to be fold for 400/. but if it did not arife
to fo much, then they covenanted with each
other to repay proportionably to the Abate-
ment} and the Defendant’s Teftator covenant.
ed for himfelf and his Executors to pay his Pro-
portion to the Plaintiffs, fo as the Plaindiff
gave him Notice in Writitig by the Space of

Ten Days, but faith not fuch Notice was to be

given to his Executors or Adminiftors. On
Oyer of the Indenture there was a Variance be-
tween the Covenant, which was for Notice to
be given to the Teftator, and this Declaration,
whereby Notice is averred to be given to the
Executors,and a Demurrer on it; but per Cur this
is no material Variance, becaufe this Covenant
runs in Intereft and Charge, and fo the Exe-
cutor is bound to pay, and therefore it is ne-
ceflary he fhould have Notice. 2 Mod. 268.
Harwood and Hilliard,

The Covenant was, That he will affure;
convey, and aflign a Leafe : The Defendant
pleads Performance. The Plaintiff affigned
the Breach Quod non affuravit, conveyavity, & -
srangofuis [ Anglice, {et over]. And the Defen-
daot pleaded, Quod affuraviz, comveyavit & offig-
wavit, [ Anglice, {et over;] and the Word Tran/.
pofuir is not in'the Covenant, nor in the Plead-
ing for Performance thereof. It is an Iffus
musjoin'd. 2 Leon. p 116, Gray and Canﬂablehz

x ]
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In Debt on a Bond of Performance, 7. and
A. were named in the Bond; btut the Inden-
tures as pleaded, were only betwixt F. of the
one Part, and the Defendant of the other, buf

385

were revera betwixt F. and 4. on the one Viriance a0
Pare, and the Defendant on the other. Per toParties,

Cwr, Tt is a Variance, and Judgment pro Quer’,
1 Keb 127, 167. Pavie and Hil.

Declaration is, That the Defendant and one
Agnes Knight by fuch an Indenture b.igained,
fold and enfeoffed the Plaintiff of Lands in Fee,
reciting that Robert Knighs by his Wiil i Wri.
ting devifed thefe Lands unto him in Fee; «nd
that the (aid W/l Ksight covenanted with the
Plaintiff, that he and the faid Agnes, tanc ba-
baerunt wirtute predicl® uliime voluntaris plenam
poteftatermn bonum Jus & legitimam authoritirom, to
alien and fell the Lands to the Plaint!fFin Fee,
and affign the Breach that Reber: Kagir died
feifed of the faid Lands, and made not any
Will, whereby the Lands difcended to 7ohn
Knight the Heir, who enter’d, &w.  And
Defendant demaaded Oper of the Indenture
upon which the Defendant demurred generally,
becaufe the Declaration varies 1i~m the In-en.
ture, (viz.) the Covenant is in this Manper ;
And whereas the (aid Thomas Knight a+d Wil-
liam Knight (whereas Thomaswas not Pariy to the
Indenture nor [ealed the fame)-do ccvenant for
them and cneir Heirs to and with the Plai wiff,
That they the faid William Knight and Ay es
now have, his Heirs and Afligns, by Force and
Vertue of the faid Will, do own full P. wer,
good Righe, and lawful Authority, to alien, &ve:
for the Ccrenair a5 ir is in the Indencure is void
and infenfible.  Bur per Cur’, The Declaration
is good ; for the Addirion of Thomas Knight in
the Covenant is idle, hcé)eing no Party to tlhe

» G : 1<
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Onmiffion of Indenture, and therefore the Omiffion of him

the Name of
one who is no

Party, good.

Reciting

the fenfible
Words, and
leaving out
the in{zniible.

Amendment
in another
Ferm.

in the Declaration is as it ought to be: Alfo
the Words in the Covenant, [his Heirs and
Aflignes by Force, éc. do own, ¢«. being
infenfible], the Party in the Declaration omit-
ting them, ard reciting the Covenant in that
which is fenfible, and laying the Breach there-
in, is good enough. Cr.Fac. 358, 359. Good.
man and Knight. Dev.

In A&ion of Covenant queritur de Deft’) not
{aid in Cuftod’ Marefchalli ; and Bigland excepted,
that in another Term this is not amendable af-
ter Demarrer, Sed per Cw’, Bail being fince
filed right, it was amended, this being no Part

- of the Declaration ; and fo refolved in the Cafe

of Seaman and Dee. 3 Keb. 452. Talbos and
Wrighe,

CHAP.
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CHAP XLL

Breaches as to Suits in Lai.,

Ovenant that he fhall not bz aiding of af-
(iting to E. in any A&ion to be pro-
fecuted againft L. the Covenantor; and after
the Covenancor joins in a Writ of Error with Bringidge
E. and another again{t L. upon a Judgment on ygr"w“ Ere

Trefpafs againft them Three, which is appa-
rently erroneous : This is not any Breach of
the Condition, for it is not properly an Adion,
but a Suit to difcharge him of a tortious Judg-
ment, in which they oughe all to join. Hill. 17
Fac. B. Lamb and Tomp[on.

If Leflor covenants with his Le{fee for Years,
that he fhall quietly and peaceably enjoy the
Land without Impediment and Difturbance
of the Leflor, &c. and after the Leflor exhibirs
his Bill in Chancery againft the Leflee, fuppo- In chauces,
fing that this Leafe was made in Truft for cer- Trufk,
tain Purpofes ; but there was a Decree againit
the Leflor. This is not any Breach of the Co.
venant , for that the Chancery had nothing
to do to wneddle with the Pofleffjon, tut oniy
with the Perfon : And this Suit ftands with the
Covenant, wiz the Trult. 7r. 12 Fac 1.
B. Selbey and Shute.

In Roym. Humt and Danwers's Cafe, 370, 271,
a Suit in Chancery, or in the Exchegeer Tham-
ber, is a Difturbance contrary to Share and Sel-
bey’s Cale, Moo 859, 1179, 1 Rull. Abr. 43.
1 Brownl, 24, wvid, Winch Extry 116, it ap-
pears Judgment was given for the Piaintiffy and
Winch was one of the Judges that gave Judg.
ment, angd he fhould better kiow than any

Cez that
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that reported*:t‘ime Cafe: And as to 3 Leon. 71,
the Suit was there by a Leflee againft a Stran-
ger, and fo the Leflee could not be difturbed
thereby. But by Raym, 1 take fuch a Suit not
to be a Breach of Covenant againft Incum-
brances, becaufe a Decree is no Incumbrance
?pon the Land, but a Moleftation to the Per-
on.

Three Breaches are laid by Three Entries by
the Leflor againft his Covenant; and as to one
the Plaintiff is barred, he may not have Judg-
gzent for the reft. Pal. 110. Roberts and Sto-

e

Outlmp‘fy pleaded in Bary

Declaration on Indenture of Demife made
to the Teftator of the Defendant by Baron
and Feme, Plaintiffs of the Wives Land :

Firft Breach, That the Rent referved was in
Arrear. '

Second, The Houfe out of Repair. Y

Third, That the Teftator had eradicated cer-
tain Trees.

Bar by Outlawry of the Husband, Plaintiff,
in B.C. Judgment on Demurrer as to all the’
Breaches; for that the Damages to be reco-
vered, for the Breach of the Covenant for Re.
pairs were not forfeit by the Outlawry. 1% an
entire Plea to all the Caufes of Aéion; and as
to the Damages for not repairing, thefe are no
more forfeitable by the Outlawry than Damage
for a Battery, or other Tiefpafs ; and then the
Plea being entire and ill in part, it’s ill in all, as
well in this Cafe as in others. Las. 1513,

The
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The Covenant was, If the Defendant fued
or troubled, charged or vexed the Plaintiff ;
Per Cur’y A Suit in Chancery is within the Condi-
tion. 2 Keb. 288. Aflton and Martin.

The Defendant lets an Houfe to the Plain-
tiff, and covenanted he fhouid quietly enjoy it
without any Manner of Moleftation or Diftur-
bance: He enter’d, and fome Time afterward
the Defendant exhibited a Bill in Chancery
againft the Plaindff, wherein he charged the
Plaindff with ploughing of Meadows, and
committing Walte, and ebtained an Injuncion,
whereby he was interrupted in his ploughing,
and afterwards the Bill was difmifs’d with 20/
Colls, Per Cur’, The Suit in Chancery is not Suitin Chen-
touching the Leflee’s Eftate or Title, but for ¢ notr:la-
Wafte which he ought not to do; and though t.}f’f];"o;'if "
the Suit was groundlefs, yet it not relating to feffion.
his Title or Poffeffion, it is no Breach. 2 Vent,
213. Morgan and Ham. Poph. 205. If one be
po%'eﬂ'ed of Lands by Force of an Extent, and
by 1 Decree in a Court of Equity he is forced
to pay a Rent out of the Land, this fhall not
be a legal Evi&tion or Recovery for fo much;
cited in 2 Vent, 213.

Leffor covenants with his Leflee, that the
Leflee fhouid enjoy the Land demifed withoue
any lawful Evi®ion; and afterward, upon a
Suit in Chancery by a Stranger againft the Lef
for for the Land, the Chancellor decreed that
the Leffor fhould have the Land.  This Decree pecree in
is not a lawful Eviction by which the Covenant chamery not
is broken; for tho’ in Confcience it be #quum a lawful Evi.
that the Stranger have the Poflefion, yet the &ion.
fame is not by Reafon of any Right Paramount
the Title of the Leflor which was in the Stran-
ger, 3 Leon. 71. So 1 Brownl. 23. fuch Suit in
Chancery is no Breach, being no Difturbance at

Ccy Com-
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Cemmon Law nor Entry; yet wid, Rapm.
1771,
57Ac‘1ion of Covenant to fave harmlefs from
Suits and lawful Evictions. Defendant pleads
Performance. Plaintiff replies, That 7. S. took
out a Writ by Hal fac’ Poff: (fisnem out of B. R.
debito modo Execnt’, and by Vertue thereof en-
er’d on the Pofleffion of the Plaineiff, and did
expel and amove him: Defendant demurs.
Judgment pro Defi’. Debito modo is not fuffi-
cient without fhewing Particulars j as in Debt
for Rent, to fay, 4. did demand debito modo, is
ill. 1 Keb, 279, Nickolls ¢» Pallen. ¢ 1 Lew.
83. '

Lee brought Covenant againft Maddox and Ifa.
bel his Wife.  Plainuff declared, That one Er-
rington, the firft Husband of Ifabel, was indebted
to the Plaintiff in 20/, and that one Aflley was
indebted to the faid Erringronin the like Sum of
20 /. Errington made lfabe/ Executrix, and dieds
Ifabel by Indenture Dum fola made the Plain-
tiff a Leuwer of Attorney to fue and recover
againft Afbley; and covenanted, Qwod ipfa ad
veqisficionem querentis de tempore in tempus adjuva-
ret & manatencres quamlibet, & ommes (eltam &
feEias quam vel quas diét® (Quer’ ) commenfarer &
profequerctur in nomine dilk Ifabelle, to the Ule of
the Plaintiff, non exiftendo, Nonfuit, veluntarie, or
making any Difcontinuance, Releafe, Coun.
termand, ¢rc. without the Affent of the Plain-
tiff : And declares further, That the Plainsiff
had brovght a Suit againft the faid Afley for
th: faid Debt; that the faid [fabe! depending
the {aid Suit, had married the Defendant with.
out the Affeat of the Plaintiff. The Quere was,
If by this Marriage the Suit be countermanded ?
Per Cur’y Flere 1s not any Countermand, for
by the taking the Husband the Writ is not aba-

| } ' ted,
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ted, but only abateable; therefore the Plain-

tiff ought to have fhewed, that by the taking

of the Husband the Writ by Judgment was

abated, otherwife it is no Countermand,

and fo no Caufe of A&tion. But the Declara-

tion is not fufficient, becaufe there is not any

Requeft laid; and the Plaintiff ought to have

notified to I/abel, that he had commenced fuch r.e and Mad-

Suit. Q. de boc, 1 Leon. 168, 169, dix.
Defendant let for Six Years; and covenant-

ed, That Leflor thould enjoy it during the

Term quiecly wicthout Interruption, and dif-

charged from Tythes and all other Duties; and

after the Term expired, the Parfon fued him

for Tythes. Per Cur’y This Suit after the De- Where a Suit

termination of the Term was a Breach of Co- after the De.

venant ; but becaufe it was not alledged that the e aon

Suit was lawful, or that the Tythes were due :B:g:gn;é'

(for he was not bound to difcharge him from Coyenant.

illegal Suits) the Breach was not well affigned.. -

Cr, El. 916, Lowering’s Cafe. o

Breach by Difabilisy.

Declaration, That the Defendant by Inden-
ture 1659, reciting that there was a Leale made
to the Defendant, and a Recognizance acknow-
ledged by H.R. to the Defendant, bearing
Date with the faid Indenture ; the Defendant
covenanted, that if H, R.-pay to the Defen-
dant fuch a Sum the 24th of Fune 1660, then
the {aid Recognizance fhould be void; and the
Defendant at the Colils, ¢, would regrant the
Indenture, and deliver the {3id Recognizance
to be cancelled. Plaintiff afligns for Breach, Difabiliey
that the 21ft of Odober 1659, the Defendant by profecu-’
profecuted an Extent upon the Recognizance. ting an Ex-
Per Cury Here is a prefent Breach, for the "

Cca De-~
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Defendant hath difabizd himfelf to deliver up
the Recognizance, ¢ Cok: 20. Sir Anthony
Maines Cale. 3Cr.Eliz. 450. & Popl. 109, Idem
Cafas. Raym. 25, Rooin/om and Amps. 1 Keb.
103. 1 Sid. 48. Mejm: Cafe, Vid, 1 K°b. 503,
118,
1f 2 Day be If a D.y be limited to perform a Covenant,
limitred o §f (-~ Covenantor once difable himfelf to per-
etfo.mai0- forg g rhough hé be enabled afterwards be-
venant, f the -
Covenantgr 1076 the Day, yetthe C ovenant is broken, as was
once difable  Dir dntbon){Maine”s Caie. § Rép. 20. b, Pop. 109,
himfelf copei- Bedl. N° 121, 125. i Auth.ny Maine demi-
form it, tho" ferh Land to Se#r for Twenty one Years, and
hglbs Sher.. covenants that at any Time during the Life of -
ableda atrer- - . . M ) "
ward: before S¢o¢f, upon Surrender of his Leafe;’ to make
the Day, yet a new Leale, ¢¢. and gave an Obligation to
theCovenant peiform the Covenants.  Sir Awnthony Maine
is broken. pleads in Debt upon this Obligation, that Scort
did not furrend.r.  Scott repiies, That after the
{aid Demife, Sir 4nthony Maine had accepted a
Fine, fur conifance de droit come ceo; & e and by
the {32id Fine grants and renders the Land to the
Conifee for 8o Years. Defendant demurs, Per
Cur’, 1. Sir Anthowy by the Fine levied had
difabled himfelf either to take a Surrender; or
to make a new Leafe, and fo has broken his
Covenant. 2. Though the firft A& was to be
done by Scorr, wiz. the Surrender, and Scott
may furrender (if the Term of 8o Years be
the Intereft of a future Term), yet Séost fhall
have hi§ Aéion without making any Sarrender ;
for afrer Surrender Sir Anmthony Cannot make
a néw Leafe, which is the Effe& of the Sur-
render, for he hath difabled himfelf.
Loif hed'fs-  So'if he difable himfelf o perforin it in the
ble himfelf 10 fame Plight, Feoffee covenants to reinfeoff, and
fg‘ef“’.::&" W he grants a Rent Charge, marries a Wife, &é.
Flight. THis is a Breach of the Condition. )
o , One
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. One covenants to perform an Award, which
15, ‘That he fhall after deliver an Obligation to
another, in which he is bound to him, without
limiting any Time when- this fhall be perform.
ed. If he bring Debt on the Bond and reco-
ver, and after deliver the Obligation ; yet this
is not any Performance, for he ought to deliver
it as it was at the Time of the Award made.
1 Roll. Abr. 447. Nicholls and Thomas, It is a
general Rule in Conditions and Covenants,
That of the Plaintiff bim[elf be the Caufe of Dif- Reguls.
ablement, [0 as the Conduion or Covenant cannot be
performed, be hall not take Advantage of the Con-
dition or Covenant., Godb.74. Asif T be boun-
den to pay a Penfion to one till he be promo-
ted to a Benefice, and he difables himfelf to
take cthe Benefice, 1 fhall no longer pay the
Penfion, Godb, 76. ’

Where Breach muft be affigned according to the
Words of the Covenant.

A Man covenants upon Payment of 10/
by #. S. that .. fhall have fo many Tuns of
Copperas, and fhall enjoy it without lawful Di-
fturbance of any Perfon. F.S. brought Co-
venant, and fhews the Pavment of the 10/
but that he was interrupted and difturbed in
the Enjoyment of the faid Copperas. The
Breach is not well afligned, becaufe he doth
not thew by whom he was difturbed, nor that Difturbance,
he. Was Legitimo mods, difturbed according to not faying by
the very Words of the Covenant; for though whon.
the Plaintiff in Covenant need not fhew “in V‘;b‘"‘ the
fpecial the Title by which he is dilturbed, be- & ords of the
caufe by -Prefumption he may not know, yet sught to be
in afligning the Breach he ought to purfue the purfued in
the Words of the Covenant. Zelv, 30. Chaund- *figning the

 flower Breach.
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flower and Preifley, & 3 Cro. EL 914. 2 Cr.315.
Plo. 5.

Debt on Bond to perform Covenants; one
of which was, That the Defendant covenanted
that he was feifed of an indefeafible Eftate in
Fee fimple. Defendant pleads Covenants per-
formed. Plaindiff replies, He was not feifed of
an indefeafible Eftate in Fee-fimple. Defendant

Breach aflign. demurs generally, becaufe he fuppofed the Plain-

ed according tiff ought to have thewed of what Eftate the

to the Words. Defendant was feifed, in regard that he had
departed with all his Writings concerning the
Land in Prefumption of Law, and therefore
the Plaintiff well knew the Tide. And it is not
like to Bradfhaw's Cafe; for there the Cove-
nant was with the Leflee for Years, who had not
the Writings.  But per Cur’, The Breach was well
afligned according to the Words of the Cove.
nant, and the Plaindff'bad Judgment. Raym. 14.
Gliminfter and Audley.

Breach may be well affigned, though not direitly
within the Words,

By Covenant in a Charterparty the Parties
mutually covenant, That the Mafter of the
Ship (who was the Plaintiff) fhould pay Two
Parts of the Port Charges, and the Fador of
the Defendant the Third, for all the Voyage.
In Aéion of Covenant the Plaindff fhewed,
That he failed from London to Cadiz, and there
he paid all the Port Charges, and the Two
Parts for himfelf, and the other Part for the
Defendant ; and that the Defendant had not
repaid his Part.  After Judgment, by wsbil dicie,
and a Writ of Enquiry of Damages returned,
Two Exceptions were taken : 1. That here is

not
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not a {ufficient Breach, for the Defendant was
not bound by the Ccvenant to pay to the
Plaindiff the faid Third Part, bue to the Col.
lector of the Port Charges; and therefore he
ought to have fhewed, that the Defendant had
not paid his Third Pare, fed non allo?; for
when it is averred timt the Plaintiff had paid Paymentto
the Third Pare, it fhall be intended the De. one, +nd not
fendant had not paid it, and the Plaintiff was :::i:l?‘(::hifrl
neceffitated in his Default ¢ pay all, otherwife ce. =
the Ship fhould have been ftay’d in the Port.
2. It was not alledged, that the Pore Charges
paid by the Plaincift were paid in this Voyage.
Per Cur®, Ic fhall be intended to be the fame
Voyage for Payment in the fame Ports where
the faid Voyage was alledged to be made.
Sir Tho. Fones 186. Bellamy and Ruffell,

In Covenant between Griffith and Goodband
a Brewer, declaring that the Defendant cove-
nanted with the Plaindiff that he fhould have all
the Grains out of the Brafe that he fhould
brew for Ale and Beer, Seven Parts of
Eight, paying a certain Rate for them, wiz. {o
much for the Grains of Beer, and fo much for
the Grains of Ale: And amongft other Brea-
ches, fhews that the Defendant callide &> fubdole
to defraud the Plaintiff of the Benefic of che faid
Contra&, had mixed Hops with the Brafe
Male that he brewed, fo that the Grains be.
came bitter and unferviceable for Fodder for
his Cows, & fic infregst. Upon non infregit
pleaded, Verdié pro Quer’, and moved in Ar-
reflt, that the Breach was not well affigned ;
for it was faid, That the Grains were delivered,
and altho’ the Defendant had done ill in ming-
ling Hops with the Brafe, an A&ion on the
Cale would lie for this Misfealance, yet the Ca.
venant lies not, for this was performed by lt)he

4G
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Delivery; and the Receipt of the Grains.
Breach affign- But per Cur’, The Breach was well afligned, for
ed within the the Intent of the Covenant was, That the
Xntent,, Grains fhould be delivered without corrupt
' Mixeure, which would render them unfervice-
abie ; and by this fraudulent Mixture, the De-
fendant had difabled himfelf to perform the In-
tent of the Agreement,’ he had broke his Co-
venant, Sir Thomas Fones, Rep. 191, Raym. 464.
id. Calfe.
Covenant to permit the Plaintiff to enjoy
the Lands, and to take the Rents, Iffues, and
Profits of them; and afligns the Breach, that
Breachaflign- fhe did not fuffer him to enjoy the faid Lands,
:f;fe gé'(‘)‘:"f‘ but had received the Rents, Iflues, and Profits
Rant, " thereof from the Time of making the Inden-
ture to the Day of the Writ, ¢&c. Per Car’,
Though he -doth not alledge a fpecial Diftur-
bance by Entry or otherwife, and though he
afligns the Breach generally that the Defendant
received the Rents, &c. and faith not what, yet
it’s good ; for in Covenant the Breach may be
affigned as general as the Covenant, though
not in Debt on Bond for Performance. Cr.
-€ar. 176. Sims and Smith. fomes 218, idem
Cale. :
Declaration is of a Covenant, whereby the
Defendant covenanted to find the Plaintiff with
Meat, Drink, Apparel, and other Neceffaries,
and does not fhew in particular what other
Breachaflign- Things were neceflary ; and the Breach was af-
ed as general figned as generalasthe Covenant, and fhews not
;:;’t‘e Cé’t";;t what other Things are neceffary, fo asthe Court
good, d may judge if it were neceflary or not. Decla.
ration is ill. Cr. Fac, 486. Mills and Afells
3 Lev, x50, comra, Profier and Burder’s Cafe,

Leflor
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Leffor covenants with his Leflee for Six
Years, That if he be minded to let the Land
again after the End of the Term, that the Lef:
fee fhall have the Refufal before another during
the Leafe. He makes a Leafe to a Stranger
for 21 Years to commence prefently, and after
the End of the Six Years, Leflee brought Action
of Covenant. It lies not ; for tho’ it was their According to
Intent, yet the Words are, That if after the the Words,
Term he would let.  So that this fhall not re- ’“dd.“°° ac-
ftrain him during the Term. 2 Rell, Rep. 332. &% e
Walrer and Mountague,

Breach.

In many Cafes an Endeavour [hall be efteemed a Breach
or Forfeiture, tho® it take nor full Effe?.

Covenant not to devife to any Perfon but
only to his Sons or Daughters, and he devi-
feth it to a Stranger and dies, and his Execu-
tor never confents to the Devife ; yet it’s a Devifeto a
Breach, for that he hath done all that was in Stranger a-
his Power to pafs it away by his Will, and has 82intt bis Co.
put it in the Power of the Executor to execute the Bxecato
it. Burton and Horton, Trin. 3 fac. B R. aflents not.

If Grantee of a Reverfion covenants not to
grant the Reéverfion to 7. 8. If he grant the On Grant of
Reverfion to . S. by his Deed, altho’ the Lef~ a Reverfion,
fee never attorn, yet this is a Forfeiture; for tho' theLeflee
that he hath done his Endeavour to grant i, " " 2o o™
and put it in the Power of a Stranger to perfect
it. Burton and Herton's Cafe. ‘

If Leflee for Years covenants not to affign it, Covenant not
by which it may come to F.S. and obligeth him '©, 2ffiga by

. which it may

to perform Covenanrs, and after he affigns this copc 107, 5
to #.D. Thisis a Breach of the Condition, for h

as
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as much as by this Means it may come to 7. S.

Cumin and Richardfon’s Cafe, ,
In Covenant, Plaintiff declares upon a Leafs
made by the Queen to G. B. and brought the
Reverfion to himfelf by divers mean Convey-
ances, and brought the Term to the Dzfendant,
by a Que Efate he hath by divers mean Con-
veyances in general, concurrentibus iis que in jure
requiruntur, and afligns divers Breaches in not
repairing of the Premifles. The Defendant
pleads, Non infregit conventiones. Plaintiff de-
mars, and Judgment pro Quer’. 1. The plead-
ou: Efatein ing a Que Effare in a Term in another Perfon,
a Term plea- ynder whom he claims not, but is a Stranger, is
good ; for heis not privy to the Eftate and Con-
veyances in a Stranger. 2. The Plea is too ge-
Pleatoo gene- neral.  1ff. Several Breaches being alledged.
ral in alledg- 24 Two Negatives may not make a good Iifue,
;;\g fel::tal and the Breach is in non reparando, ideo non in-
reaches. fregit, &c. cannot be good. 3 Levinz 9. Pirt
and Ruffell, Hill. 32, 33 Car, 2. Rot. §03. 3 H.
4. 8. Br.cond 85. there was a Covenant be-
Coverant to LVEED the Leflor and the Leflee, Thar the Lef-
enter, and no¢ 10r during the Leafe mighe be Four Days in a
to be putout; Year in the Houfe without being put ont under
he came to  Pain of 100 /. and the Leflor came to enter,
enter, Leflee and the Leflee fhut the Doors and Windows s
fhl:if'ﬂ’V;POOIS It was held, that was no Breach of the Cove-
dows. no. hant without faying, That the Leffee put him

/Breac’h, Out; Ci[ed GOJbOh 75
In AGionof _ 10 Adion of Covenant the Plaintiff may al.
Covenant.che fign as many Breaches as he will, tho” not in
Paintiff may Debt on Obligation for Performance of Cove-
aflignasmany nant ; for in that Cafe there nughe to be a Cer-
g:";‘;ﬁ‘ ¥ tainty, and certainly to be alledged. Cro.Car.176.
’ Sims and Swith.

Tha
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The Plaintiff afligns three feveral Breaches 5 Three Brea-
he fhall have Judgment for them wherein the fl*l‘esp‘lﬂ.ig".g.”
Breach is well affigned, for they are as feveral {7 podt
Actions, efpecially the Defendant demurring Judgment for

upon the whole Declaration. Cro. Fac. §57. them that are

Breﬂe'] and Humpbre];, well affigned,
Er fic is a fufficient Averment of the Er fic... a fuf-
Breach. ficient Aver-

A&ion of Covenant by an Apprentice, and "““‘g’f a
affigns for Breach, that the Teftator of the De. B*3°F-
fendant had covenanted to inftrué& the Plain-
tiff, &vc. and to find him with Meat and Drink
during the Term; and yet the Defendant, af-
ter the Teftator’s Death, had put the Plaintiff
out of his Houfe and Service ; & fie, kept him
from Meat and Drink : Per Cur’; E: fic’ is a fuf.
ficient Averment of the Breach, and it’s but Mat-
ter of Form, (it was demurred to) 1 Sid. p.216.

Wadfworth and Guy, 1 Keb, 761. 1d.Ca.

In a Charterparty the Defendant covenants Covenant to
to pay to the Plaintiff 3 /. per Tun for Goods pay fo much
imported, and the Breach is affigned in not pay- &7 1%
ing for fo many Tuns and one Hogfhead, which g i, not PEyi
comestofo much: And upon Demurrer,the De- ing for fo ma-
claration and Breach isill in affigning Non.pay- ny Tuns, and
ment for the Hogfhead, for the Covenant is only ¢ f Hogs-
to pay fo much per Tun. Aliter, had it been to ¢ds il
pay fecundum Ratam of fo much per Tun. 2 Le.

Vin% 124. Rea and Burner’s Cafe.

Breach affigned, Vid. Declaration,

Teftator demifeth Lands, and covenants that
the Tenant fhall quietly enjoy without the In.
terruption of the Leflor, or any Perfons claim-
ing under him. Breach is affigned, the Defen.
dant pleads plesie adminiftravit.  The Covenant

is,
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is, That he fhall quietly enjoy without the Inter~
ruption of the Leflor, Vel aliquarum Per(onarum
clamantium per prad’ Le(lor bered’ vel offign’ fuos
wel per eorum medium confenfium vel procurasionem |
and affigns for Breach, that one Michael Clavell
clamans titulum a pred Leffore poffea [cilt’ tali die
& tunc, did telpter and ejeét him. - This Breach
is not well affigned : The Covenant is againft
,‘,z:‘ :,lelrea?h all Perfons claiming by the Affent, Meagns or
figned by a Procurement of the Leflor, but the Breach af-
clamans tiru-  figned was clamans titulum from the Leflor ; now
lam. he may claim Title, when as in Truth he had
no Title from him, and Judgment was given
againft the Plaintiff: Contingent Covenants
Executorpays {hall be good, tho’ the Executof paid Legacies
Legacies be-  before the Breach; for he ought to take Security
fore the o refund. _
Breach. Bond with Condition to perform Articles,
which recited where certain Perfons were bound
to the Earl of Holland, in 8 Bonds, which the
Earl had affigned to the Defendant to his own
Ufe: Now it is agreed, That the Defendant
-fhould aflign thefe Bonds to the Plaintiff to the
Plaintiff’s own Ufe; and the Defendant cove.-
nants that the Money fhould be paid at the fe.
veral Days limited by the Bonds, or within 8
Covenant to  Days after ; and the Breach was afligned, that
pay at fuch a the Sum of 50 L payable by one of the faid
Pag'ﬁrw"l}' Bonds, was not paid the Plaintiff on the Firft
ter. Breashaf. Day of March, which was the Day limited by
figned, thar the Bond, and Iffue thereon, and found pro Quer’,
the Sum was The Replication is infufficient, for it might be
not paid at  paid within the 8 Days after, and alfo the Con-
theDay.  Gition was for Maintenance, and fo the Bond
is void. Allen 6o, Hodfom and Sic dribur In-

gmm.,

In
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- In A&ion of Covenant, not to receive any Sumis
above 100 L but that all fuch Sums fhould be
paid to Hinton | and alfo any Sum received un.
der 105 L he was in convenient Time to pay

it to Howon : Fhe Bieach was affigned in receis

ving of [everal Perfons 2cooo /. and not paying
it over to Hinton, it is no fufficient Breach with-
out faying, That he received the Sum of 2000/,
by Sumss under 10oc /L or laying the Breach
folely upon receiving the 20000/ by Sums above
100 L. by Keeling and Twifden, 2 Keb.338,329.
Ecclefton and Clypfam, 1 Sand. 153. Mefme Cafe.

The Cafe, Knight and Keech. There werd
mutual Promifes and Agreements between the
Plainiff and Defendant, which were fpecially
fer forthi in the Declaration : In which the Plain-
tiff ailledged generally, ‘That the Defendant non
performavis agreeamentum [unm pred’, without
fhewing a particular Breach  After Verdié pro
Quer’, Ercor afligned avas, That the Breach was
too general ; which being Matter of Subftance
the Right of the A&ion could not be tiied, and
therefore it is not within any of the Statutes of
Jeofils: But Judgment was affirmed; becaufe
they are mutual; and where Promifes are exe-
cutory on both Sides, Performance need not be
averred, becaufe it is the Counter-promife, and
not the Performance raifeth the Confideration.
Vid. 4 Mod. 188.

Error of a Judgment in A&ipn of Covenant;
to enjoy a Leafe for Remainder of a Term to
come : Ine Confideration whereof, the Defen-
dant covenants to pay an annual Rent at feveral
Feafls during the Leafe. The Breaches affigned
in Non-payment of the annual Rent, ad feperas
lia Fefta, during the Refidue of the Termi. Pef
Cur’, it’s well enough, as if a Breach had been at
every Day. Comrain Debt on a Bond to per-

Dd ) form,

AQ1
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form. The Certainty of the Days paft is not
neceflary, efpecially in the negative Covenant ;
in which it is fofficient to produce the general
Words, and the reft may be given in Evidence:
And this Breach goes to all the Time palt, and
may be pleaded fo in Bar of any future Aétion.
The Damage may be given in Evidence for how
many Days are, and here it will be intended the
Defendant paid it at no Day. 1 K¢b, 490. Smith
and Conyers, and 468.

Oyer of the Condition to perform Covenants,
whereof one was; The Defendant covenanted
he was feifed of an indefeafible Eftate in Fee-
fimple ; and the Defendant pleads; Covenants
performed. Plaintiff replies, That he was not
feifed of an indefeafible Eftate in Fee-fimple.
Defendant demurs generally, becaufe he fuppo-
fed thac the Plaindff ought to have thewed of
what Eftate, The Defendant was feifed, in re-
gard he had departed with all his Writings con.
cerning the Land in Prefamption of Law, and
therefore the Plaintiff well knew the Tide. Per

B +schafen. C¥ > The Breach is well affigned according to
ed accordeng the Words of the Covenant. .Kay. 14. Gliniffer
to the Words, and Audley, and his Cafe before.

Defendant covenants, That he, his Executors
and Afligns, would repair a Mill let to him:
And the Plaindiff alledgeth, that the Mill was
defective in Reparations, and the Defendant, his
Executors and Afligns, did not repair it. De-
murrer to the Declaration, becaufe he did not
alledge that he, nor his Executors, ror Affigns ;

Where the  for it any of . them did repair it, the A&ion lies
Breach ought not. It ought to have been in the Disjuncive, not
to bgﬂd i in the Conjun@ive : And of that Opinion was the
e i oo, Whole Court; and he fhall take Advantage of
in the Con. this Fault, tho’ir was not affigned by the De-
junive: murrer.  Cro. Eiiz, 348, Colt and Howe,

: Defen-
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Defendant covenants with the Plaintiff to build
an Houfe, fecundum regulas prefcripras per Statute
pro resedificatione London 3 and afligns a Breach,
that the Defendant did not cover the Caatile-
vers with. Lead, fecundum regulas prefcriptas per
Star. pred’. Judgment per Default, and Writ of
Enquiry, and 15/ Damages. It was moved in
Arreft of Judgment; That the Breach was not
fufficiencly afligned, not alledging in Fa&, that
the Cantilevers ought to be covered with Lead.
But by Hales, it being faid that he did not cover
them with Lead fecundum regulas, &c. this is an
Averment that the Statute fo prefcribes. 2 Le. Averment
vinz 85. Diveand Fenman, 3 Keb. 142, 1d,Ca. fufficient.

. Rawlins and Vincent. 1 W.8& M. B.R.

If a Man replies according to the Covenant,

it’s fufficient j therefore 2 Man may affign his
Breach in the Disjunétive, if the Covenant be fo,
Stiles 471, as if the Covenant be, you will make
Satisfaction to the Plaindff or to his Councel,
the Aflignment of the Breach mull be in the
Negative, that he did not make Satisfaition to
the Plaintiff, nor to his Councel.

Breach of Covenant affigned in Time after Breach of Co.
the Adtion broughe, is ill. In Debt on Bond, venantaffign
Defendant demands Oper of the Obligation, and ¢d in Time
it was for Performance of Covenants in an In- :f:eg:g“\h?"
denture,, and pleads Conditions performed. § - = *
Phaintiff replies, and afligns a Breach in Non.
payment of the Rent, 20 Fulii 17 Car, where
the Bill was filed, 77in. 17 Car, which Term end-
ed 14 Funii, and fo the Breach afligned after
the End of the Term in which the Bill was filed.
f;;d.cgo; Champion and Skipwith, 2 Keb, 106.

. LA,

Dd 2 A&ion
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A&ion of Covenazt om Amicles, wherein
Breach was affigned, Thar die Defendant did
not pay 20 /. during the Time of 2 Leafe made
by the Plainiiff co the Defendant ac the feveral
Daystherein mentioned. Error upon this. Per
Allen, it is 1il, and the Breach muft be afligned
particularly, fo that cthe ether Patty may plead
to it. Per Windbham, it is well enough, as if re-
ally a Breach had been at every Day. Comtrain
Debr on a Bond to perform, which Tivi/den a-
greed. Judgment affirmed. 1 Keb. 371, Swith
and Conpers.

Breach.

In Debe, the Plaintiff declared of a Deed,
comprehending divers Covenants ; for the Per-
formance of which, the Defendanr obliged him:
felf in the Penalty of 40/ and fets forth, The:
Defendant had broken the Covenants, Defen-
dant pleads won ¢ff Faétum, and found for the
Plainuiff. "It was moved in Arreft of Judgment,
That tho’ the Iflue was found pro Quer’, yet he
having affigned no Breach, no Caufe of Adtion
appeared upon the Record, and fo he could not
have Judgment. Indeed, had the A&ion been
brought upon the Bond of Performance, and'
non. eft Factum had been pleaded, no Breach

Whereand ip Ne¢ded to have been affigned, for then the De.
what Cafe  Claration is only upon the Bond, without men.
Breach need tioning any Thing in the Condition, wéd, Raft..
noc be affign- Enir, 162, yet the Court gave Judgment for the
' Piaintiff, for the Verdiét hath aided thefe De-
Plea, that the fects. Tho’ the Pleading lie broke, all the Co-
Defendant  venants would not have been good upon a De-
'(’:‘0"““ the murrer, and that for two Reafons: r. Becaufe
“OVeRants. it would have been double, in regard the Breach'
of any one of them would have intitled the Plaifé ‘

L1
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6iff to the Perialty, 2. Tor that fome of the Co.
venants were fuch as he ought to have affigned
on a Special Breach, and upon that might have
been the Judgment of the Court: But the Ver-
di¢t hath aided thefe Defects. 1 Vemtr. 114, 126,
Barnard and Malles,

Per Hales, C. J. In this Cafe he conceived the
Declaration ill on Demurrer, becaule for a Pe. For 2 Penalry
nalty a Man can affign but one Breach, and the :fr?di"bﬁizne
Condition Precedent muft be averred ; but be- B:egach.
ing generally alledged, that he had not pertorm-
ed any Covenants, it's only muitifarious, which
is aided by taking flue on non eff Fadtum; which
the Court agreed, and that the Merit of the
Caulfe is tried, and fo it’ aided by the late Stat, $eat. 15Car..
27Car. 2. ¢. 8. Judgment pro Quer®, 2 Keb. 766, ¢ 8.

Breach by Conflrultion.

A Covenant not to aflign a Thing in Action
to any Perfon or Perfons whatfoever. An Af-
fignment in Equity, is a Breach of the Covenant;
for in Law no Aflignmentcan be of a Thing in
Adion, thefefore the Intent of the Covenant
muft be of fuch an Affignment as can be, and
that is in Equity. = Raym. 459, 460, 461.

Plaintiff’ declares, That the Defendant had
covenanted to pay him fo much Money as he
fhould expend for Repairing and Victualling a
Ship for him 5 and avers, That he had {pent
300 /. in Repairing and Viétualling of it, and
that he gave the Defendant Notice of it fuch a
Day ; ‘and for Non-payment, brings the A&ion, Where 2 Spe-
Defendant demurs, becaufe he had not averred cial Bseach of
a Special Breach of Covenant. But per Cur’y “OVTNE
this hath been often over-ruled, Stiles, . 31. fic ayerreq, ¢
pon tenuit comventionem in boc. , T

Dd 3 In
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In fome Cafes  In forfie Cafes a Man need not be very pac=

o need 0ot ticylar in affigning of a Breach. A Breach was

colae 2 P22 affigned for not Repairing the Mill and the Mill.-

figning a  Banks, and for not leaving the Mill.ftones, and

Breach. did not fhew in what Vill the Mill-Banks were ;
and need not, for it fhall be intended to be in
the fame Vill where the Mill is; and fhews not
whether it was a Corn-Mill, or a Fulling Mill ;
but that is ali one, the Breach being afligned for
not Repairing. ‘

Note, There were Three Breaches affigned,
and the Defendant’ having demurred to the
whole Declaration, the Plaintiff fhall have Judg-
ment without Queftion for them wherein the
Breach was affigned, for they are as feveral
A&ions ; and indeed they were all well affigned.
Cro. Jac. 557. Breffey and Humpbreys, Devant.

City of Exeter verfus Clare,

A Covenant  In Debt for Rent, Defendant pleads a Co-
in the fame  yenane in the fame Indenture in Bar of the
I?dej’a’?eB whole Reént, That in cafe of Land.charges the
pleadedinBar —, . ;
of the ref}. Clty covenanted to abate 40 l, per Annum fo
‘ ~ long as they continued. Plaintiff demurs.  Per
Cur’, This is only a Plea ‘as to fo much, not to
Reciproczl.  the whole Rent,” Alfo 7#:ld held this a recipro-
T cal Covenant alfo : Sed’ per Car’y being in the
fame Indenture, it’s pleadable as an Agreement
inkl}aﬁ‘r of fo much; anhd Judgment pro Quer?,
(1788 ;7.‘ : :
’ ThezBreach was affighed in fuch a Houf,
Parcel Premifforam to him afligned, and faith
not Premifforiim Predimifforam (there being di-
vers Things excepted in the Leafe, and this
Premifs & Mmight be Parcel of the Things excepted ): But
Pradimiffe,  per Cur’, Premiffa fhall be intended Prquimi[ké
an
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and fhall not extend to any Lands not dimiffa.
Cro.Car. 221. Congham and King.
Covenant is, That 4. and B. and C. fhall pay,
and the Breach affigned was, That the Defen-
dant did not pay : He need not fay, Nor any
of the others: And the Court allowed this Dil-
ference. 1f the A&ion had been brought againit
all, then the Non payment-in all fhall be alledg-
ed; otherwife, if again{t one only, icfufficeth
that he hath not paid. ZLarch. go. Confable’s
Cafe. '
Tho? the Breach be not alledged fo full and
formal, yet it may be good : As Licer the Tefta. Licer
tor entered, inftead of, Quod idem 1amen le Tefta-
tor, &c. Cro, fac. 383. Lady Plats’s Cafe.
It fufficeth to affign the Breach as general as It fufficeth tg
the Covenant is. ﬁmg"h‘h"’
Leflee covenants to repair the Houfe well oo ac tin
from Time to Time, during the Term ; and at Covenant is.
the End of the Term, to leave the fame well re-
paired to the Leflor : And affigns for Breach,
That he did not leave it well repaired at the
End of the Term. The Breach is good, tho’ he
doth eot fhew in what Point it was not well re-
paired : But if the Defendant had pleaded, That
at the End of the Term he had delivered it up
well repaired, then if the Plainiff will afligh
-any Breach, hg ought to fhew in what Peint
particularly it was not repaired, fo as the Defen-
dant might give a particular Anfwer to it. Cro.
“Fac. 170. Hancock and Feild, Noy 123.
" So the Defendant let the Manor of S. by
Indenture for 10 Years, and covenanted that be
had lawful Right and Eftate to let it for that
Term ; and affigns for Breach, That he had not
Right nor lawful Eftate to let it, and fo broke
his Covenant.  1c’s well afligngd, tho? it is not
fhewed that they had an Eftate, nor how the

d 4 Leffor
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Leflor had anv Right, or that a Stranger had
gjeted him by Title ; For the Covenant being
general, the Breach may be afligned as generil
as the Covenant; and it lies not in the Plain-
tiff’s Notice, who had the rightful Eftare : Bug
the Defendant ought to have maintained, That
he was feifed io Fee, and had a good Eftate to
demife ; and then the Plaintiff ought to have
fhewed a fpecial Title in fome other. Cro. Fac.
304. Salmon and Bradfhaw, and 9 Rep. 60. b.
Leflor covenants, That he was then lawfully
feifed in Fee of an Indefeafible Eftate, Plaintiff
in his Declaration in fu&fo dicit, that at the Time
of the making of the Indenture he was not law-
fully {eifed in Fee, and fo he had not performed
the faid Covenant, Defendant pleads non of
Faltum ; the Breach is well afligned, tho’ he
fhews not that any other was feifed, becaufe the
Covenant is general, fo the Breach may be af-
figned as general, efpecially as this Cafe is,
Declaration where the Defendant has made the Declaration
maade good by good by his pleading non ¢t Faftum. So he al-
pleading Nou J0Ws the Breach, if it had been his Deed. Cro.
2B Faffum,  J46.369. M and Ballet. . ‘
But in Cro, Fac. 486, Mills and Affell’s Cafe,
the Declaration is of a Covenant, whereby the
Defendant covenanted to find the Plaintiff with
Meat and Drink, and other Neceflaries. and
doth not fhew in particular what other Things
were neceflary, and the Breach was affigned as
general as the Covenant, and it was adjudged

ill, becaufe he fhewed not what were Necelfa-
u'xcfs Dev, ' ‘ ‘

A gaoé
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o g00d Breach may be affizned, thonot direltly withig
the Wards. '

By Covenant in a Charterparty, the Parties
mutually covenant, That the Mafter of the Ship
( who is the Plaintiff) fhall pay two Parts of the
Port-Charges, and the Facor of the Defendant
the third for all the Voyage. In Adion of Co-
venant the Plaintiff fhews, That he failed his
Ship from London to Cadiz, and there he paid
all the Port- Charges, and the two Parts for him-
felf, and the other Part for the Defendant, and
that the Defendant had not repaid him his Part,
After Judgment by Nubil dicit, and Writ of En-
quiry of Damages returned, thefe Exceptions
were taken. \

1. That here is not any fufficient Breach, for

the Defendant was not bound by the Covenant.

o pay to the Plaintiff the third Part, butto the
Colle&or of the Port-Charges, and there he
ought to have fhewed that the Defendant had
not paid his third Parc: Sed non allocatur : For
when it is averred, That the Plaintiffl. had paid
the third Part, it fhall be intended that the De-
fendant had not paid it, and the Plaintiff was
neceffitated in his Default to pay the whole,
otherwife the Ship fhould be ftayed in the
Port.

2. It is not alledged that the Port-Charges

paid by the Plaintiff, were paid in this Voyage.
Per Car’, It fhall be intended to be the fame

Voyage. Sir Tho. Fones, p. 186. Bellamy and
Ruffel 5 and fo it may be a good Breach, tho'
pot direétly within the Words, as is the Cafe
of Goodband and Griffith, Sit Tho Fones 191, The
Declaration was, That the Defendant (who

was

4°3
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was a Brewer) covenants with the Plaintiff, that
ke fhall have ail the Grains that fhould proceed
out of the Cdpper that he:fkould brew for Ale
or Beer, feven Parts in eight, paying a certain
Rate for them, (that isto fay) fo much for the
Grains and Beer, and fo much for Ale; and
amongft other Breaches, fhews that the De-
fendant, (ubdole ¢ callide, to defraud the Plain-
tiff of the Benefit of the faid Contract, mixed
Hops in the {_ Brafe, or Malt ] that he brewed ;
fo that the Grains became bitter, and unfer-
viceable Fodder for his Cows, and fo a Breach.
The Defendant pleaded Nox infregit, and had a
Verdi®t. It was moved, that the Breach was
not well afligned, for that the Grains were de-
livered ; and tho’ the Defendant had done il
in mixing the Hops, yet no Acion of Cove-
nant lies, for this was performed by the Deli-
very, and received Pait of the Grains, and
A&ion of the Cafe would lie, Per Cur’, The
Breach is well affigned, for the Intent of the
Covenant was, that the Grains fhould be deli-
vered withont any corrupt Mixture which
fhould render them unferviceable, and fo he
had broke his Covenant,  Sir Tho. Fones 191.
Per Stat. 8 & 9 W. 3. c. 11. In all AQtions
after 25 March 1697. profecuted in any of the
King’s Courts of Record, vpon any Bond or
Penal Sum for Non-performance of Covenants,

The Plaintiff the Plaintiff may aflign as many Breaches as he

may aflign as
many Brea.
chesashe fhall
think fic.

fhall think fit ; and the Jury at the Trial fhall
and may affefs Damages for fuch of the faid
Breaches fo affigned, as the Plainiff at the
Ttial fhall prove broken, and the like Judg-
ment fhall be entered on fuch Verdi@, a¢ hath
been ufually done in fuch A&ion ; and if Judg-
ment fhall be given for the Plaintiff ypon De-

' murrer,
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murrer, Confeflion, or Nibil dicit, the Plaintiff Judgment pro
upon the Roll may fuggeft as many Breaches l]’)':‘“”ﬁ; on
as he fhall think fic ; upon which fhall iflue oo
a Writ to fummon a Jury to appear at the or Nibildiis
Affizes in that refpe@ive County, tp enquire the Plaintiff
of the Truth of every one of the faid Breaches, on the Roll
and to affefs Damages accordingly ; and the B2/ f;:!sg:f:d
Juftices of Affize fhall make Retorn thereof to 'ﬁiyﬁtfff’ﬁn-
the Court from whence the fame iflued. In quiry of Da«
cafe the Defendant after fuch Judgment en- mages.
tered, and before Execution executed; fhall

pay into Court fuch Damages {o affefled, and

Cofls of Suit, a Stay of Execytion fhall be en-

tered upon Record. ‘

Or if by reafon of Execution executed, the
Plaintjff, or his Executors, or-Admijniftrators,
fhall be fully paid all fuch Damages, together
with his Cofts, and reafonable Charges, the
Body, Lands, and Goods of the Defendant,
fhall be forthwith difcharged, and the Satil-
faction entered upon'Record.

Yet fhall fuch Judgment ftand, and be as a The Judg.
farther Security to anfwer to the Plaintiff; his ment thall
Executors, ¢oc. fuch Damages as fhall or may ';;dé‘“ for.
be fuftained for farther Breach of any Cove: ¢o anfover
nant in the fame Deed or Covenant contained ; Damages for
upon which the Plaintiff, &. may have a Scire a further
fac’ upon the faid Judgment againft the Defen. Breach ; and
dant, his Heirs, Tertenants, Executors or scire fac'. -
Adminiftrators, fuggefting other Breaches, and
to fummon them to fhew Caufe why Execution
fhall ‘not be awarded upon the faid Judgment ;
upon which there fhall be the like Proceedings,
as aforefaid, and upon Payment of Damages
and Cofts, Proceedings to be again {tayed, and
fo roties quories, and the Defendant difcharged
out of Execution. ™ = '

LI R

A&ion
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A&ion of Covenant on Articles, wherein
Breach was afligned, That the Defendant did
not pay 20 /. during the Time of a Leafe made
by the Phaintiff to the Defendant, at the feve-
veral Days therein mentioned. Which by Al
len is ill, and the Breach muft be afligned par-
ticularly, fo that the other Party may plead to

»it.  Windbham {aid, it's well enough, as if really

a Breach had been at every Day. Contra in
Debt on a Bond to perform, which Twi/den
agreed. This was in Error of a Judgment in
Durbams : Judgment affirmed. 1 Keb. 371.
1 Lev. 78, and 1 Keb. 468. Vide Smith and
Coniers, .

CHAP.
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CHAP XLIL
Pleading : NVide Sparfim, under each Title,

N Oyer of the Condition it was for Per-
O formance of Articles, and then he pleads
the Articles, and that he had performed them.
The Plainuff prays, that the Articles irroralentur
in bec werbay which being done, the Plaintiff
demurs generally, and now fhewed for Caufe,
That the Defendant in pleading the Articles
had omitted Part of them. Et Opinio Cur® was
againft the Defendant ; for perhaps the Plain-
tiff would have’ afligned a Breach upon the
Things omitted, of which he is deprived by
this Means. 3 Lev. 50, Hudfon and Spier. H. 33
Car. 2. C. B. Rot. 421. .

Covenant upon Indenture of Leafe, and af-
figns a Breach in Nonpayment of the Rent, Debe for Rene
according to the Covenant in the Indenture. upon Inden.
Defendant pleads #il debet. Plaintiff demurs ge- ture, thePlea
nerally, ¢ per ta® Cur’ nil deber s no Plea in of %! debes not
this Cafe upon the Indenture. 3 Lew. 170, 8%
Tyndall and Hutchenjon,

In Covenant upon Warranty of Lands for Where it
Yeass, the Plaintiff ought to thew whar Eftace muft befhew.
or Right Ite which eater’d into the Lands had :}d‘Wh“ E.
at the Time of his Entry 5 and it is not fuffici- pereps f‘ght

. {eLa
ent to aver, that he had good Title. 2 §4nd.178, ed into the
¥79, 180, 181. , Wotton and Hele. ldem Cafys, Land had ac

¥ Keb. 301, 1 Mod, 66. 1 Lev. 301. the Time of
: . his Entry.

If
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InDemurrer  If A&ion of Covenant be brought, and di-
uponthe  yers Breaches be affligned, and fome are good
:‘.’h"'el?‘lfll“."' and others ill ; if the Defendant dentur upon
G holl have the entire Declaration, the Plaintiff fhall have
Judgment for Judgment for thole Breaches which are well
the Breaches affigned, and fhall be barred for the Refidue.
wellafligned. 5 Sand. 380. on Pinkney's Cafe.

Debt for Rent upon a Ledfe for Years:

Defendant pleads in Bar a Covenant per the

Leffor, that the Leflee fhall dedu& fo much

Covenantin for Charges. Per Cur’, The Covenant being
thefame Deed in the fame Deed is well pleadable in Bar, the
pleadablein  Thins being executory, and the Party fhail

g::f .i;o;d not be put o a Circuity of A&ion, and to
why.’ bring Adion upon his Covenant. 1 Lev. 1§2.

Fobnfon and Car.

- If a Man let Land to me by Indenture,
which is the Land of % S. who is then alfo
feifed of the Land, and afier I enter upon
F. 8. who afer re-enters, whereupon 1 bring
my Writ of Covenant, the Leflor cannot fay
that T was not in the Land by his Demife, al-
though I was a Difleifor to 7. . by my Entry ;

Leafe by B~ for the Leflor is eftopped to fay this, in as
ftoppel. much as this was a Leale by Eftoppel againft
him. 1 Roll. Abr.874. Stiles and Herring.

The Plaindff declares upon an Indenture
dated the 7th of Sepr. 1657. whereby the De~
fendant covenants, That he and one 7. .
would deliver to the Plaintiff fo many Maunds
of Salr-patre at fuch a Rate before the 2oth of
Oftober next enfuing, the Plaindff paying fo
much 2 Maund ; and to the Performance there.
of, the Defendant binds himfelf in §ool De-
fendant demands Oyer of the Deed 3 and it ap-
pears’ that between the faid Covenant and the
Otligation there is a Provifo, That if the De.
fendant fhould between that and the 20th of

October
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O&ober be difabled by the Sea, ¢ to deliver
the Sali-perre, then the Deed fhould be void.
Defendant pleads, That he had prepared the
Salr.perre, and that the Boat wherein it was put
was caft away. Plaindff replies, That the De-
fendant bad fufficienct Sa/t-perre over and above
what was caft away. Iffue thereupon, and
found pro Quer’. Per Cur’, The Action is Agion
brought upon the Covenant, and not upon the brought up-
Penalty, and the reciting of the Penalty is but on the Cove-
Surplufage. 2. The Declaration is fufficient Do ?)Illldthe
without Recital of the Prowifo, according to p,m;fy_
Ughtred’s Cafe, and the Defendant ought to 1, covenant
plead the Provifo. Raym. 65. Elicot and Blake. witha Provifs,
Devane . the Declara.

Debt on Bond conditioned to perform Co- tion goed
venants, one of which was for Payment of fo “f‘ﬂ]“";f Rhe‘
much Money upon making fuch® Affurances. pypys. ©
The Defendant pleads he paid the Money at ¢ -
fach a Day, but does not mention when the payﬁoﬁz;zﬂ
Aflurance was made, that it might appear to making AfTu.
the Court that the Money was immediately rances, De-
paid purfuant to the Condition ; and for that fendant pleads
Reafon the Court were all of Opinion, That fa?t’;,":‘f::;ﬁuc
that Plea was not good, and Judgment for the the Affuran.
glaimiﬂ' upon Demurrer. 2 84vd. 33. Duck and cesweremade.

incent, )

Defendant Lanre married Dadly Gory Daugh-
ter of the Plaintiff, and had 3000l in Mar-
riage, and covenants within a Year to make
an Aflurance of Lands, within the Realm of
England, of the Value of 400l per dnn. to
Sic A4r1hur Gory for a Jointure, in fuch Manner
as Sir H, Yelverton and Serjeant Crew {hall de.
vife. Defendant pleads in Performance of this
Covenant, Thar at fuch a Time he was feifed
of 400l per Aun. and he informed Sic Arebar
Gory of it, and that Sir Artbur did not require

3 him
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him to make the faid Jointure. ThisPlea isill,
for Four Caufes;

Notice. 1. He ought to have given Notice to Sir H,
Yelverton and Serjeant Crew, becaufe they
arenamed : Aliter, had it been as the Coun-
cel of the faid Sir Ar:bur fhould appoint;
then it fhould have been given to the

/ Party.
Placeof No- 2. He fhews not the Place of Notice, and
tice iffuable. that is iffuable.

3. He fhews not where the Lands lie, whe:
ther in England, or not. -
Plead thathe 4. He faith he was feifed of a Freehold, but

was feifed of thews not of what Eftace, and perhaps ic
» Freehold, was only for Life. 2 Roll. Rep. 333. Sir Ar-
223‘, ‘l‘:‘:t"g_“(’c thur Gory and Sir Robert Lane.

ftate. In A&ion of Covenant, the Plaintiff declared

upon the Indenture of Covenant ; and the Co-
venant was, That a Ship fhall go with the nex¢
fair Wind, and tha¢ the Merchant fhall pay {o
Fraverfe ma. much for Freight. Defendant faich, by Way of
terial, Traverfe, That he did not go with the next
fair Wind. And per Cur’, The Traverfe is not
good, for that which is material fhall be tra-
verfed, and that is, that the Ship did not go a¢
all, Popb. 161. Conftable and Clobery. Larch 12.
Idem Cafus. =
arrantia Warantiz Charta depending, is no Pleain Co.
charsade-  venant, for they are-of different Nature; one
pending, no g real, and fhall bind the Land which the Lef-
Flea. for had .at¢ the Time of the Judgment; the
other is perfonal, and for which he only fhall
have Dammages. Yelv. 139, Hob. 3. x Rolls
Rep.2§. mefme Café.

In
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In Debt on Bond for Performance of Cove. Defendans
pleads Per.

nants, if the Defendant plead generally the
Performance of the Coven};nts, agnd the Plain- g::rnn::]ce
tiff doth demur generally upon it without thew- Plaintiff de-
ing Caufe of Demurrer, Judgment fhall be murs generals
given according to the Truth of the Cafe; for ly- How
that Default of Pleading is but Matter of Form, -}ﬁ’ﬁ%g‘:“t
and is aided by Star. 27 Eliz. Butif anyof ye g
the Covenants be in the Disjunétive, fo as it is Pleading of
in the Ele@ion of the Covenantor to do the Covenantsin
one or the other, then it ought to be fpecially the Disjun-
pleaded, and the Performance of it, for &ive.
otherwife the Court cannot know what Part

hath been performed. 1 Leon. 311. Oglethorp

and Hide. ,

Requeft is traverfable in Covenant, where Requeft where
the Covenant is to be performed upon Requef. traverfable.
2 Leon. 5,

Covenant was, That whereas E. 7. had bar-
gained to the Plaintift a Clofé; and whereas the
faid E. 7. hath already morgaged to 7. S. divers
Lands in G. whereby.the faid Clofe is morgaged, *
or fuppofed to be morgaged, to redeem and
fer free the faid Clofe by a Day. Defendant
pleads, the Clofe was not morgaged, Ez fic dicit
qguod claufum prad’ fuit redempt’ liberar’ & exonerar’,

Plaintiff replies, That the Clofe was morgaged
to 7. S, and found for the Plaintiff upon this
Iflie. Per Cur’, It is a good Replication, tho’
he faith not Qwod pignorar’ fuir to the faid 7. S.
and is not redéemed, for it might be redeemed
before the Day. The Defendant hath offered
a particular Point in iffue, . that it was not mor-
Faged; and the Plaintiff anfwers it when he
aith it was morgaged, and need not alledge that
it was not redeemed ; for there fhall never be
intended any Redemption, becaufe the Defen-

dant pleads it was not morgaged. A fpecial
Ee Plea
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Tlw Plaintiff Plea in Bar is always anfwered with a fpecial
need notto  peplication in the Point alledged. The Dif-
“;‘fg:;‘:’:e feremce is, fuch Pleading fhall be good after
}I)’oim putin Verdict, but notif demurred to. T¥l. 24, Bayly

Iffue by the and Taylor. Cro. El. 899. mefme Cafe.

Defendant. Averment of Performance, where it muft or
need not, Vid. x Lut. 245. & hic fub Tir. Re-
leafe. .
Goneord pleaded,

Covenant upon Indenture, by which the
Defendant covenants to permic the Plaintiff to
receive 100 /. per Ann. Reat, whereof 6o/ per
Ann. for Payment of a Debt, the Refidue to
be paid by the Defendant, and affigns a Breach
in Difturbance by the Defendant to receive the
Rent. Defendant pleads a Concord between
the Plaintiff and Defendant, that each of them
fhould deliver his Part of the Indenture to the
other to be cancelled into the Hands of a Third
Perfon, and that each fhould be exonerated of

Concord not all Actions upon the Indenture 5 and avers, the

pleadable, if Defendant delivered his Part to the Third Per-

cuted on borh 100 Plaintiff demurs, and Judgment for him ;

Parts. for Concord is no Plea, if it be not executed on
both Parts. 3 Lev, 189. Ruffell’s Cafe.

Leflee covenanted for him and his Affigns
to repair and maintain the Houfes in'Repara.
tion from Time go Time during the Term,
and fhews that the Leflee afligned all his Term
to the Defendant, and for Default of Repara-
tions after the Affignment he brought the
Ad&ion. Defendant pleads, That after the De-
cay he made fuch a Concord that the Plaintff
{bould have 30+ and fuch Goods, in Satisfa-

Attion &ion of that Deftruction, ¢ c. and fhews it to
ng“"ged ot be executed, It was demurred 3 for the A-
S rba g cion being grounded upon 2 Deed, cannot be
chaiged by a difcharged by a Deed.  But per Cwr’, The Plea

Contra&, 15
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is good ; for it is not pleaded in Dilcharge of
the Covenant, but only for the Damages
which are demanded by reafon of the Breach
of the Covenant, and the Covenant remains ;
And this Plea founds only in difcharge of the Whetea Pa-
Defendant, and is not like to the Cafe of an rol Concord
Obligation with a Condition, which cannot be is §90d:
difcharged by a Contract, for there it is 2 Du-
ty certain.  And in every A&ion where only
Amends is demanded by Way of Damages,
Accord executed is 2 good Bar in Difcharge of
them. Cro. Fac. 49. Alden and Blayne,

Aétion of Covenant to perform Articles, and
pay Money ; Defendant pleads Payment of
the Money (§/) after the Day, which the
Plaintiff accepted in Satisfaction of sol. which Plea ot good
not being pleaded by Way of Accord and by Way
Satisfakion of the Covenant is ill, wherein of Accord
Damages alfo are recoverable. Iffue was for ‘Eﬁ‘;g“i‘ﬁ"
the Defendant, who pleaded it. But per Cur’, '
There being a full Iffiie on an Affirmative and a
Negative it is well énoughi, as if it had been
pleaded in Satisfactioni of Breach of Covenants.
And here it’s Tantamouant, being in Satisfa&tion
of the Thing ¢covenanted to be done, and no
Repleader was awarded, but Judgment proDefen. -
dant, 1 Keb. 210,246, Marthews andRaymond.,

A Man made a Leafe of Land for Years by
Deed, and covenanted, That the Leffee and
his Afligns fhall enjoy it during the Term.
Leflor makes the Defendant his Executor, and
dies. The Leflee affigns over his Term. A
Stranger enters upon the Affignee; the Af-
fignee takes 40/ in Satisfadion of his being 407, accepted
ejected of the Affignor, and afterwards brings in Satisfatior
A&ion of Covenant againft the Execuitor of of his being
the Leffor, the Defendant. The Defendant cjelted, &e.

Ee2 pleads
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pleads the Acceptance of the 40 /. of the Al
fignorin Satisfaltion of the Wrong done to him,
in Bar of the A&ion, Plaintiff demurs. Rolls
In 2 A&ions. Here ate Two Covenants, one of ‘the Leflor,
one againtt ~ and one of the Aflignor, and therefore the
the Affignor, Party may have Two Acions ; and therefore he
andtheother {5 ot here barred to bring this fecond A&ion,
;:gxa;c"u{:o‘rhsf though he hath barred himfelf by the Accep-
the Leffor,  tance of the 40 /. from bringing A&ion againft
: the Aflignor, and the Defendant hath not
pleaded that the 40 /. was given in Satisfa&ion
of the Covenant, for then it had been other-

wile. Stiles 300. Whitway and Pinfent.
TobeaDeed - Without a Deed, becaule this enures as a
of Difcharge. Releafe of the Covenant, which may not be
without a Deed. Bur inSatisfaction and Perfor-
mance of a Thing to be done, Accord with
Satisfalion is 2 good Plea without a Deed.
And in Blake’s Cafe, Payment of Money is no»
Plea in difcharge of a Bond, but in difcharge
of Money to be paid by Bond. So pleaded in
Peto’s Cafe, 9 Rep. and becaufe Accord with Sa-
tisfadtion was pleaded in Satisfaction of the Entry
and not of the Cavenant,it was held a good Plea.
Dedderidge admitted, That it fhall not bea good
Plea for the Two Entries made after the Accord,
becaufe as to them the Covenant was not broken
at'the Time of the Accord ; butitis clearly good
for the firft Entry before the Accord, and the
Plaintiff casnot have Judgment for the other
Two Entries upon this Action: And Judgment

ro D.fr'.

P In Covenant, Plaintff afligned a Breach in
not paying 8/ per Amn. and, 2. In not
purchafing Lands worth 100/ Defendant
pleads Accord, and that he had paid Part, and
{aith not how much. Per C#’y Accord is a
good Plea to a Covenant to pay a Sum certain,
or
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or an Obligatio] when joined with other
Things uncertain; but this Accord not men-
tioning what ire he had paid in certain, is void.
2 Keb, §1. Ontram and Relfton,

Covenant brought by the Heir in Reverfion
againft the Executor of Tenant for Life, for
Breach of a Covenant in the Teftator in not
repairing an Houle. Defendant pleads, the

421

Teftator died 19 March, and that the 22d of Concord
March, concordar® & agreear’ fuit inter Je Plaintiff Pleaded.

and . Defendant, that the Defendant fhould
quietly depart, and leave Pofleffion to the Plain-
Gff; and ‘in confideras’ inde the Plaintiff agreed
to difcharge him of the Breach in non reparando.
And fhews, that on the 2 5th of March he did
quietly depart, and fhews an Excution of the
Concord as he fuppofed. Plaindff demurs.
Plea is not good, becaufe the Time is uncer-
tain upon this Agreement when he fhall de-
part; and although the Defendant fhews he did
depart within Five Days after, yet this fhall not
aid the fieft Uncertainty ; for the Concord is
the Foundation of the whole, which ought to
be certain when ic {hall be performed. 2¢/. 1 24.
Sanford and Cuscleft,

Accord with Satisfation by Deed fhall be
a good Plea in difcharge of a Covenant, as well
before Breach as after, becaufe it is an Aé&ion
meerly perfonal, wherein Damages fhall on-
ly be recovered. Palmer 110, Roberts and
Stoker.

Leflor covenants, That his Leflee fhall en-
joy his Leafe peaceably during his Term, and
that the Leffor fhall not make any Entry upon
him during that Time. The Leffor enters
Three Years after, and the Leflee brought
Adtion of Covenant, and alledgeth Three

Eeg Breaches.
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Accord with Breaches. Defendant pleads Accord with 8a-
Satisfaltion (isfaction-in Performance, and Satisfaltion aof
“fmgm;:' ¢his Covenant after the firft Ent#y, and before
?Sa: tgol;:ii ;:; the Two other Entries, Per Haughton, Accord
foifit bebe- with Satisfaction is no Plea in difcharge of a
fore, ifthe  Covenant,
Covenantbe- I Covenant, the Breaches afligned were,
ﬁ‘;-r;diz};[;fmt That the Houfes were nor in repair, that the
butin other Locks were taken away, and that the Hedges
Cafesthere  were broken down, and the Ditches unfcour’d.
ought, The Defendant pleads an Agreement made
between the Plaintiff and him, That he fhould
employ a Workman Three or Four Days in
and about the Repairing the Houfe, which
ihould be a fufficient Satisfaltion, and that he
employed a Workman, & . Upon this Plea they
were at Iffue, and a Verdidt for the Defendanc.
Exceptions were takenin Arreft of Judgment ;
1. Where Accord and Sartisfaction is pleaded, it
muft be real; but in this Cafe, it was no more
than the Defendant wasobligedtodo. 2. There
are feveral Breaches affigned, and the Defen-
dant has only anfwered the Repairs of the
. Houfe; and fo it is a Difcontinuance in Plead-
ing, which is not aided by a Verdi&. 3. The
Satisfaltion is uncertain, wiz. to employ a Man
to work for Three or Four Daysy and for
thefe Reafons, Judgment was ftay*d.
Cwria. In Covenant where Damages be
-uncertain, and to be recovered,. as in this
Cafe, a leffer Thing may be done in Satisfa-
¢tion, and there Accord and Satisfaction is a
good Plea; but in A&ion of Debt upon a
Bond, where the Sum to be paid is certain,
there a leffer Sum cannot be paid in Satisfa&ion
of a greater, 4 £4:d. 88, Adams and Tapling. |

Action
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A&ion of Covenant to perform Articles and
Payment of Money: The Defendant pleaded
Payment of the Money after the Day, which
the Plaindiff accepted, which being not pleaded
by Way of Accord and SatisfaGion of the
Covenant, wherein Damages are alfo reco-
verable, isill. Hil. x3 Car.2. B.R. Raymond
and Masthews.

Bar by Accord in Satisfaction, the Concord
was pleaded to be in Satisfaction of thg Cove-
nants before any Breach of Covenants: This is
no good Bar ; for the Covenants being created
by Deed, may not be difcharged but by Deed ;
but Accord with Satisfattion is a good Plea in
Satisfa&ion and Difcharge of Damages in Co-
venants broken, and Judgmeant given according-

ly againft the Opinion in Rabber and Sroker’s’

Cafe, 2 Rolls Rep. 187. Vid. 2 Cr.99. Alden
and Blagues. 1 Pal. 110. Robards and Stoker’s
Cafe.

Debt on Bond for Performance of Cove-
nants in Articles of Agreement; in which it
was recited, That whereas the now Defendant
had found out a Myftery in colouring Stuffs,

and had entered into a Partnerfhip with the

Plaintiff for the Term of Seven Years, he did
thereupon covenant with him, that he would
not procure any Perfon to obtain Letters Patents
within that Term, to exercife that Myftery
alone. Defendant pleaded, he did not procure
any Perfon to obtain Letters Patents, &
The Plaintiff replies, and afligned for Breach,
That the Defendant did within that Term pro-
cure Letters Patents for another Perfon to ufe
that Myftery alone for a certain Time, E¢ boc
- petic quod inquiratur, &c. Defendant demurs ;
1. The Plaintiff fets not forth what Term is
contained in the Letters Patentss But per G,

Ee 4 He
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He being a Stranger to them, need not. 2. He
hath pleaded both Record and Fa& together,
for the Procuring is the Fa&, and the Letters
Patents are the Record, and then he ought not
to have concluded to the County. But per Cur’,
The Procuring is the Matter upon which the
Breach arifeth, anpd not the Letters Patents ;
fo that it was improper to conclude, Prout patet
per Record’. 3 Mod. 79, Clerk and Hoskins.
Ac&ion of Debt; Defendant pleaded it was
for Performance of Covenants, and that he-
bath performed all, not fhewing forth the In-
denture. To which the Plaintiff demurred, as
Syderton verfus Nicherton, and Day verfus Lambert,
exprefly he muft fee forth ; which the Court
agreed to, and made it as a Rule. 1 8id. 97,
1 Keb. 380, 415. Lewisand Bul. .

In other Pleadings.

Deed of Covenant on the Demife of an
Houfe: The Count is only g#0d fregit, and
non eft fallum is pleaded, and Hiie is,” quod non
¢ff factum. THere is no particular Breach affign.

- ed, but only he declares generally guod fregit,

it being a Deed with Covenants (and not an
Obligation generally ), and a Peine Subfeguent on
Non-performance thereof: But being after a
Verdiét, as Raff. Entries 162. it’s well enough,
a gertain Sum being.demanded [in Debt], the

The Want of Want of a Breach is fupplied by Nou e factum,
a Breach fup- upon the late Stat. 17 Car. 2, 2 Keb, 754. Bur-

- plied by Now yard and Michell. Vide the Cafe
oft factum.

, 1 Vent. 114,
126, Vide fupra Tit. Breach. ' .

4

Qoyenapt
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Covenant was brought, for that the Defen- Covenantto
dant did not pay a Rent with which the Land payRent.
was charged, Defendant replies, he was to p]Za:l': he was
enjoy the Land fufficiently faved harmlefs, and ¢ enjoy the
anfwers not the Breach. = Per Toz. Cur’, It's an Land fuffici-
ill Bar, 1 Brownl, 22. Cowling and Drury. ently faved

In Aion of Covenant to deliver Iron, De. barmlefs.
fendant pleads Two Pleas ifluable, viz. A De~ -
livery of the Iron according to his Covenant;
and by the Third Plea he pleads a Concord.

Upon this the Plaintiff demurs generally, Er
dicit quod placitum praedit® eft minus [ufficien’, &rc.

Per Cur’y This is a Difcontinuance. of all the Difcontinu-
Matter; for this Word [ Placitum] is uncertain 2nce-
to which of the faid Three Pleas it fhall refer 5

fo as to Two Pleas pleaded the Defendant re-
mains unanfwered; and if ic fhall be taken that

this Word [ Placitum] goes to the laft Plea only,
becaufe the pleading of the Concord is only

the Matter doubtful in Law, the other.Two
Pleas being only ifluable, againft which it’snot

to be prefumed, that the Plaintiff would tender

a Demurer, then the Plaintiff not coming toIf-

fue on the other Two Pleas, nothing is done

as to them; fo the Record is imperfect, and by
Confequence a Difcontinuance of all the whole
Matter. 2el. 65. Middleron and Cheefman,

Covenant againft Affignee of Leflee for Enuy of the
Years, and Leflze covenants to build an Houfe Leffor pleaded
upon the Land within the firft Ten Years, not good, to
and that he affigned over his Term. Aflignee [oX182H t0
pleads, the Leffor enter’d, and had Pofleflion gy,
for Part of the Ninth Year. Per Cur’, He
ought to thew that he would not fuffer him to
baild, and then the Covenant had been dift
charged. Godb. ¢g. Baker and Feswell,

WWivvantia Charte depending, is no Bar in
Adion of Covenant brought for Evidtion;

Fraction
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Fra&ion of Covenants, and Warrentia Charte,
are of different Natures. Telv. 139.
~ Scire facias of a Judgment: Defendant pleads,
That before the Judgment and Hanging the
Suit, the Plaintiff covenanted with him by the
Deed now fhewed,- that if he obtained Judg-
ment, and the Defendant on fuch a Day paid
him 100/ that he would not fue in Exe-
cution, and the Judgment fhould be void ; and
pleads he had paid the 100 /. accordingly, and
demanded Judgment. Plaintiff demurs, and
Whete Reme. it was adjudged to be no Plea ; for he cannot
dy, noc by make the Defeafance of a Judgment before it
Plea, b“‘f%Y be given, but his Remedy is only by’ Writ of
ag;z‘tw ® Covenant upon the Indenture, Cr. E/ 837.
) Gage and Shurland,
If a Man be bound to perform all the Co-
OF pleading venants in an Indenture, if all are in the AL
afficmative . firmative, he may plead Performance of all ge-
Covenants, nerally, but if any be in the Negative, he ought
negativeCo- o plead tothem fpecially, and to the reft gene-
‘éf)“‘,’e"‘]‘:r;ts . Fallys fo if any of them are in the Disjun&ive,
the Disjun. 1€ May {hew which of them he had perform’d,
&ive, and if any are to be done on Record, he ought
to fhew it fpecially. Degtor Plor §8. 1 Inf.
303. b. Vide Tit. Covenants Conjunéive and
Disjun&ive, and Covenants Affirmative and Ne-
gative. Vide Tir. Bonds to perform Covenants,
Pleading. ' '
I leale to A. for Years rendring Rent, 4. de.-
On a Devife, Vifeth his Term to B. who affigns it to C. and
Plea thathe I bring A&ion of Covenant againft C. decla-
entered vir-  ring that B. entered wirture Legationss, not fay-
i i‘;%";‘:i‘th ing that the Executor of 4. aflented to the Le-
or the Exe. £3¢y: Yet this was adjudged good, a Verdi&
cutor of 4.  being againft the Defendant, for it fhall be in-
aflented to  tended after Verdict; but it had been bad if he
theLegacy-  had demurred o the Declaration. Cr.Car.222.

) De-
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Declares, That the Plaintiff covenanted
t0 go with a Ship to D. in Ireland, and to take
280 Men of the Defendant’s, and bring them
t0 Famaica ; and the Defendant covenanted to Plea which
have the 280 Men there ready, and to pay for anfwers bus
the Paffage of them 54 a Man’; and faith, the toPart only,
Defendant had not the 280 Men ready, but
that he had 180, and he took them and carried
them, and the Defendant had not paid for
~ them. Defendant pleads he had the 280 Men
ready, and tendered them to the Plaintiff, and
- that he would not receive them ; but faith not
any Thing to the Carriage of the 180 Men,
nor to the Non.payment for them ; and be-
canfe it was not a Plea to the whole, Judg-
ment pro Quer’. 1 Lev. 16, 17. Tompfon and
INeel,

A latter Covenant by a fecond Indenture
cannot be pleaded in Bar to the former; but
the Defendant muft bring his ACtion on the laft
Indenture. 2 Vent, 218. )

Debt on Bond to perform Covenants in a
Leafe: Defendant covenants that he would not
deliver the Poffefion to any but the Leflor, or
to fuch Perfons that fhould lawfully evi&t him.
Defendant pleads, That he did not deliver the
‘Poffeflion to any but fuch who lawfully evidted
him. Plaintiff demurs : It was objected that the egyiive
Plea was a Negative Pregnant ; he ought to have Pregnant.
faid, Such a one lawfully evicted him, to whom
he delivered the Pofleflion ; or that he did not
deliver the Poffeflion toany. But the Defen-
dant faid, The Plaintiff’ had not affigned any
Breach, and fo cannot have Judgment; for he
ought to have replied, and afligned a Breach.
Againft which it was faid, He having pleaded
an ill Plea, had neceflitated the Plaintiff to put
himf¢lf uvpon the Judgment of the Court upcl;n

e
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the Plea, Yelv. 78,152, 153. Per Cur’, ThePlea
Plea good, is good, purfuant to the Words of the Covenant
prfaot to  being in the Negative; and that the Plaintiff
the ;}"”"“f ought to have replied, and afligned a Breach,
ti 0% which he having not done, cannot have Judg:

athe P ain ,
’:;%-;n f\i( Re. ment. 1 Lew. 83. Pallen and Nichols, .

phication to Covenant upon a Conveyance of Lands,
aflign a where the Vendor covenants, that he was feifed
Breach. in Fee; and afligns for Breach, that he was

not feized in Fee, and fo non tenuit conventionem
fuam. Defendant pleads, non infregit conventionem
fuam; and upon Iffue joined, Verdict pro Quer’,
It was moved in Arreft of Judgment, that this
Iffue on Two was not any I{lue, confifting of Two Negatives
Negatives.  only; fcilf’, that he was not feifed in Fee, amd
non tennit conventionem of the Plaintiff’s Part,
and non infregit conventionem of the Defendant’s
Ifueargu- Part, Per Cur’, It is an Iflue, though but ar-
mentativeand gumentative and informal; for if he had not
informal.  Broken his Covenant, he was feifed in Fee;
and if he was not {eifed in Fee, he had broken
Ynformal If. _his Covenant, and it is not all jmmaterial; and
fues cured af- jnformal Iffues are cured by Verdiét, though
ter Verdih, 20, oaterdal Iffues are not, Pit and Raffll's Cale.

Immaterial . ..
not. Covenant and Breach affigned in not repairing
of Houfes, and feveral other Things. The
Defendant pleaded, Nou infregit conventionem,
Plaintiff demurs, The Plea was ill, becaufe
no good Iflue may be taken upon Two Nega-
tives; alfo this Way of Pleading is too. gene-

ral, 1 Lev, 183. Walfingham and Comb.

A&ion of Covenant is brought for Two
Breaches; as to one a good Bar is pleaded, the

Plaintiff fhall not have Judgment. Palm, 110.
Tenderplead- If 4. covenant with B. to pay to him 10/,
ed without  after Michaelmas, and before Eaffer,, in Debt
faying, Uncore 1non this Covenants if the Defendant pleads,
prift. that within the faid Time he tendered to the
Plaintiff
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Plaintiff the faid 10/. and he refufed it, yetthis
is not good without faying Uncore priff. 2 Rolls
Abr. 523, Newtor’s Cale.

In A&ion of Covenant, that it fhould be
lawful for the Plaintiff to have and enjoy forthe _ , _
Term of Nine Years; and that be might en- 3:’(‘1?&'}1;{'
joy from 1664, which was Two Years before (e Time of
the Sealing and Delivery of the Deed. Dyer 240, fealing the
Defendant pleads, The Plaintiff was not di- Deed.
fturtbed 46 & poff the fealing of the Deed.
Plainciff demurs. Becaufe no anfwer is made to
the Time paft, Judgmentpro Quer’. 2 Keb. 291,
Lewns and Gellion.

Adtion of Covenant to pay Money, 30/
when it fhould be raifed out of the Eftate of
Anne D, Plaindff fets forth, that 100/ was
raifed out of the Eftate of Amme D and that
yet he had not paid the 30/.  Defendant pleads
Non infregit conventionem,  Plaintiff demurs.
Per Cyr’, This no Anfwer, nor a good Plea,
but the raifing the 100 /. muft be anfwered ; af-
ter Verdi& it had been good' enough. Judg-
ment pro Quer’, 2 Keb. 342. Brightwell and
Dewry.

In Covenant the Defendant pleads general
Performance. It is no Plea : Nou dammnific
fhould havebeen pleaded, or how he had quiet-
ly enjoyed. 2 Keb. 77.

Covenant and declares, That the Leflee for
Forty Years demifeth to the Defendant for
Twenty Years, rendring 164 per Ann, Kent,
and that the Defendant covenanted to pay it ; Leflor grants
and that after he in the Reverfion of Forty the Reverfion,
Years affigns his Term to the Plaintiff, to f;‘}ez{:teé re=.
whom the Defendant attorns, and affigns 2 ranes to Lot
Breach in Nonpayment of 16/ for the Kent of fee before
one Year due at Lady-Day, 24 Car.2. Defen- Breach.
dant pleads, That before any Rent became due,

2 - the
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Debito modo,
where ill in
Pleading.

Z e Lat of Covenants.

the Leflor releafed to him all Covenants. Plain-
tff demurs. Term Mich. Fones and Rainsford,
being only in Court, this Releafe was good
to bar the Aéion, being before any Breach:
But Term Pafch. being moved again, and the
Court being full, Judgrment was given for the
Plaindiff; for they will intend the Adtion
brought upon the Reddendum, which is a Co-
venant in Law, and runs with the Reverfion at
Common Law before the Statute H. 8. and
pafleth by the Grane of the Reverfion ; {o that
the Leflor may not releafe it after Affignment.
2 Lev. 207. Middlemore and Goodale’s Cafe is
upon a Collateral Covenant. Harper and Burgh's
Cafe.

Adion of Covenant to fave harmlefs from
Suits and lawful Eviction. Defendant pleads
Performance. Plaintiff replied, 7. S. took out
a Writ of Heb fac poffeffionem out of B. R. de-
bito modo Execut’, and by Vertue thereof enter’d
on the Pofleflion of the Plaintiff, and did ex-
pel and amove him. Defendant demurs. Judg.
ment pro Defendant; for debito modo 1s ill, and
not {ufficient without thewing Particulars.  As
in Debt for Rent, to fay, that a debiro modo de.
manded, isill. 1 Keb, 379. Nicholls and Pullen.

"Where a Covenant in the fame Indenture
may be pleaded in Bar for Rent. ¥id. 3 Keb. 331.
Et fupra Tir, Breach,

CHA®
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CHAP. XLIL
Pleading.  Eftoppel,

Aron and Feme make a Leafe for Years by
Indenture, rendring Rent; and it is co-
venanted between the Parties; and the Leflee
covenants, That he will pay a Couple of Ca-
pons at Chriftmas to Baron and Feme, and to

the Heirs of the Husband, and alfo will ferve'

them for two Days in every Harveft. The
Husband dies, the Wife brought A&ion of Co-
venant. The Defendant cannot plead, that the
Wife at the Time of the Leafe had nothing, but
thall bé eftopped by the Indenture. 1 Roll, Abr.
872. Bruerron and Ewvans. ‘

If one leafe to me by Indenture the Land of
- S.who's then feifed alfo of the Land ; and af
ter I enter upon 7 .S. who re-enters, upon which
1 bring a Writ of Covenant: Leflor cannot fay
I was not in the Land by his Demife, for he is
eftopped. 1 Roll. Abr. 874. Styles and Herring.
Cro, Fac. 73.

Debt on Bond to petform all Covenants con~
tained in fuch an Indenture: In Debt upon this
Bond, the Defendant may not fay, there is not
any fuch Indenture, but he is eftopped.

In Debt on Bond, wherein the Condition i
to perform all Agreements now fet down by
F. 8. The Defendant may fay no Agreement
was then fet. down by F. S. for this compre-
h,enlds a Generalty. P. 1§ Fac. King & Perfe-
wnll, ' -

A Denmife for fix Years, if 7. S. fo long fhall
live : Leflor ¢ovenants, That hg hath Power to

: demife

43%
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Departure,

The Lat of Cobenants,

demife the Tenements according to the Effe&
of the Leafe, and Breach affigned that he had
not Power to affign.

1. He need not to aver that 7. S. is alive.

2. The Plaintiff need not thew what Perfon
hath Intereft or Eftate in the Lands, and it’s
more proper for the Defendant co fhew it.
Brownl,

A&ion of Covenant for not repairing an
Houfe. Defendant pleads Performance, and
after rejoins, he was oufted by a Stranger. Per
Cur’) It's a Departure. 1 Keb, 662. Paine and
Fofter,

Plaintiff declared, That he held the Office of
Vice-Chamberlain to the Queen Dowager, and
that by Deed produced in Court, he agreed
with the Defendant for the Sale of the faid Of-
fice; but by the faid Writing, the Defendant
abliged himfelf that the Plaintiff fhould have and
receive; during the Life of the Plaintiff, divers
Penfions and Salaries belonging to the faid Of-
fice, and that the Defendant fhould receive no
Part of them : And then fets forth, That the De-
fendant at his Procurement, was admitted into
the faid Office, and enjoyed it} and that there
were fix Years in Arrears of a certain Salary be-.
longing to the faid Office, due and payable to
the Plaintiff according to the Agreement, which
the Plaintiff had not received, nor the Defen-
dant paid him: Licet fepius requifitus, and {o he
broke the Covenant. Defendant pleads, That
he from the Time of the Agreement, to the
Time of the Writ, had permitted the Plaintiff to
receive the Profits of the faid Office according~
ly, abfgue hcc, that the Defendant received any
Profité-of the faid Office.  Plaiotiff demurs, b?-

caufe
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caufe the Defendant traverfed Matter not alled-
ged ; and per Cur’, the Travers was not good :
and upon this Agreement the Defendant was not
bound to pay the Money growr due for the
Profits of the Office, to the Plaintiff; but was
only reftrained from meddling wich them, and
to leave them to be received by the Plaintiff.
2 Vemt. 79. Killegrew and Sawyer.

In Debt on Bond to perform Covenants in In-
denture of Leafe. Defendant pleads, That before
the Original purchafed, the Indenture by Aflent
of the Plaintiff and Defendant, cancelled and
avoided, and demands Judgment, Si adtio.  Per

- Coke, clearly the Plea is not good, without Aver-
ment that no Covenant was broken before the
cancelling. 2 Brownl. 167.

In Covenant for not Repairing, and Breach
fhewed, that the Houk was burnt down thro’
the Negligence of the Defendant, &-c. and that
he did not repair it. The Defendant traverfed,
That it was not burnt down, prost. 1It’s an il
Traverfe ; for the Defendant’s not repairing, is
the fubftantial Part, and the other is but Induce-
ment. 24 Gar. B. R. Allen and Reeve.

. Covenant to pay Money on Articles, De-

fendant pleads Payment after the Day, of 5 /. in
Sacisfaction of go /. Thisis ill Plea ; but it may
be pleaded in Satisfaction of a Breach of Cove-
nants. 1 Keb. 245.

In A&ion of Covenant the Defendant cannot
plead, that the Plaintiff rempore quo nibil babuit
in Tenements, tho' fuch a Plea in A&ion of Debt
for Rent is good, it cannot be pleaded in Cove-
nant for a Sum in grofs. 2 Vent. 99. Clark and
Peppis.

Later Covenant by a fecond Indenture can-
not be pleaded in Bar to the former ; but the
Defendant muft bring his Action on the laft In-

Ff denture,
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denture, if he will help himfelf. 2 Vent, 217,
218.

Debt on Bond to perform Articles. Defer-
dance pleads Performance.  Plaindiff alledgeth
Non-payment to F..S. fecundum formam Articue
lorum. Defendant demurs, becaufe the Payment
is not alledged to be any Article in the Inden-
ture. Per Car’, The Bar is ill by Performance,
not fetting forth the Indenture, and the general
Replication is good enough without fecting forth
the Indenture 5 and the Defendant might have
taken Iffue in his Rejoinder, That there was no
fuch Article 3 and then the Plaintiff on Demur-
rer cotld have no Judgment : But by alledging
a Breach he hath waved the iil Bar, that did not
fec forth the Indenture. 3 Keb. Lee and Pigfly.

- Covenane to render an Account of the Pro-
fits of the Lands, what#e expended in Repara-
tions being deducted. He pleads, he expended
800 L. in ¢~ circa Bepavationem Premifforum, &
alia onera neceffaria 3-and fhews not what in par-

tictlars: Ergo, Teisill. 1 Sand, 48, Parker and

Thorenids -

CHAP.
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CH A Pp. XLIV.
What Releafes [hall be a good Bar of Covenants, or

not,

Ovenant from one, and his Heirs and Af
figns, for further Affurance with 7. S.

7. S. conveys thefe Lands to #.D. F.D. as Af-
fignee, brings an A&ion for not levying a Fine
upon the Plaintiff ’s Requeft. Defendant pleads |
a Releafe from 7. S. dated after the Commence-
ment of the Suit. Per Cur’y The Breach being.
in the Time of the Affignee, and the Action Covenantee
brought by him, and fo attached in his Perfon, not to releafe
the Covenantee cannot releafe this Action, after Aflign.
wherein the Affignee is interefted ; and alfo tho' faio, and
the Breach was in the Time of the Affignee, yet bronght.
if the Releafe had been by the Covenantee be-
fore any Breach, or before any Suit commen-
ced, it had barred the Aflignee from bringing
this A&ion.- Gro.Car.503. Midlemore and Goudale,
X Roll, Abr. 4x1.

Condition for Performance of Covenants: Tho' Cove.
Tho’ the Covenants broken be releafed, yet the nants broker
Bonds remain under Forfeiture, Hob. p. 168. bgt ?j{“&“’ N
If before the Breach of any of the Covenants, f:m;iniu:;e,
the Obligee releafleth the Covenants, and after- Forfeiture.
wards one of the Covenants is broken, the Obli-
gation is not forfeited ; for there is not now any Obligeereleas
- Coyenant which may be broken, anc {0 the Ob:i- fecth Cove-
gation difcharged ; bue if the Releafe had been gj;‘:;h"?ff’”
made afcer the Covenant broken, aliter. 3 Leom. Afier Breach.

69
EFf2 “The
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The Plaintiff afligned a Breach in No# repa=
rando. 'The Defendant pleads, The Plaintiff had
acquitted and difcharged him of all Reparations.
Plaintiff demurs, Per Cur®, This is an Acquit-
tance and Difcharge of the Reparations for the
Time paft as well as the Time to come, and a-
mounts to as much as if he had releafed that Co-
venant; but the Covenant being broken, that
Difcharge fhall not take away the Action on the
Obligation which was once forfeited. 3 Leon.
69.

Covenant was, That if B. will be his Wife, and

Future Cove- marry him, if B. furvive him he will give to her
nant, not re- 300 /, B alledges, They were married, and that
}f;ﬁd. by the ' died worth fo much after his Debts and Lega-
farriage of . . , . 2
the Covenan- €15 paid, and 4. enters into a Bond to a third
tor and Co- Perfon to pay it. It is apparent that this Debt is
venantee.  not due during the Coverture, but ought to be
paid after his Death to the Wife: And Windbam
produced a Record of Thompfon and Clarke’s
Cafe, which was adjudged in this Court, as ap-
pears by the Roll, Hill, 177 Fac. Ror. 1155. The
Calfe was briefly this: A Man promifeth, That
in Confideration fuch a Woman would marry
him, to leave to her oo /, They are married, and
the Husband dies ; and after the Wife makes her
Executors, and dies: Executors of the Wife bring
Debt againft the Adminiftrators of theHusband,
alledging he died worth fo much, his Debts and
Legacies being paid. Defendants demur, and
Judgment was pro Quer’, That they fhall recover
the Debt, Which is a ftronger Cafe than the prin-
* Covenanr P3 Cafes for here was an Obligation to a third
before the rerfon, but here the Debt was founded upon
Breach of it, the Contra&. Glinn C.J. Covenant *before the
may be relea- Breach of it, may be releafed by the Name of

fed by the ; :
Nameyof Co. Covenant. The Court would not ad;udgi.) ;l;)x's:

vénant.



The Lat of Cobenants. 437

Debt gone, 2 Sid. 59. The Cafe of Smithand

Stafford was cited on the other fide, Hob. 216.

which was, the Teftator promifed if 4. wou'd

marry him, and hedied before her, to leave her

worth 100/, and then fays, that fhe married Lim.,

Verdit pro Quer’. It was moved in Arreft of
Judgment, That the Promife was releafed by the

Marriage in Law. Againft which it was objett+_
ed, That this A&ion could not rife during the
Caverture, for it was not to be performed till af-

ter the Death of him that made the Promife: But

however, it is a Promife prefently, and the Lieu

or binding of the Promife is already in force,
and he might have releafed it before Marriage by

the Word Promife, but not by the Word Aétion §

and what mighe be releafed acually, the Mat-

riage releafeth, and of that Opinion was Hobar: :

Buc it was adjudged the Promife was not relea-

fed. Vid. Her. f. 12,

When and by what Words a Covenant [hall be reles-
fed. Vid., 2 Mod. 281.

If 4. covenants with B. That C. fhall pay 10/,
yeatly to D. D. may not releafe this to C. in dif-
charge of the Covenant, for that he is a Stran-
ger to the Covenant; for when a Man binds Covenant to
himfelf that a Thing fhall be performed to a doaThingto
Stranger, he hath taken it upon him that the a Stranger.
Stranger thall accept it. 2 Roll. Abr. 402. Quick
and Ludborough.

This Cafe is reported in 3 Bulf. The Cove-
nant was, That a Stranger fhould pay 8/. yearly
to one of the Covenantees, and to one Frances
Foyner a Stranger.  Frances Fayner took to Huf-
band one Bucks, who releafed this Payment. Per
Cur’, It is no good Releafe : Itis neither a Debt

Ff3 or
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or Duty in the Party to whom the fame is to be
paid by the Covenant, and a Releafe doth not
operate but upon an Eftate, Intereft or Right,
none of which is here : In this Cafe a Diverfity
was taken between where a Man is Party to a
Covenant or Condition, and where he isa Stran.
ger: If he be a Party to whom the Performance
is to be made, and he refufeth, it is a good Plea
to plead the Refufal. Aliter where the fame is to
be done to a Stranger who refufech, for ic was
his Folly to bind himfelf to do a Thing which
he cannot effeét. 3 BuIf.

A Releafe of all Demands is no Bar in an
A&ion of Covenant afterwards broken. Cro.
Fac. 487, 170. Field.and Hancock.

F. N. doth covenant with 7. S. by Indenture,

By Releafe of tO pay him 4o /. yearly for 21 Years, and after

of all A&ions.

* Daty be

7. S. doth releafe to F. N. all Adions; the
whole Covenant is not difcharged, only the Ar-
rears § becaufe the Covenant is executory, year-
ly to be executed during the Term of 21 Yeas,
or he may have feveral A&ions of Covenant for
every Time it is behind ; for nothing fhall be
difcharged by the Releafe of all A&ions, but thae
which was in A&ion, or 4 Duty at the Time of
the Releale made.  Rbodes Serjeant, put a Cafe
which he vouched to be adjudged, 4 Eliz. If a
Man covenant with 7. S. That if he will marry
his Daughter, that then he will pay him 20/ if
a Releale were made by 7. S. before the Mar~
riage, the fame will not determine the 20/, if
he marry her afterwards, becaufe it was not a

¥o‘rc’: the Marriage. Godb. p. 12, 2 Cro.
175

What
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What [hall be faid a good Rel’eafefyzf Covenants,

or not.

The Teftator of S. covenants with the Plain- gefeafe where

tiff, Not to intermeddle, fue or moleft the Plain- i extends not
tiff, or demand any Account of G Father of to the whole
Mary Wife of the Teftator Sterling, who. had Covenant.
deviled all his Perfonal Eftate to the Plaincif in
Truft for the Ule of the Wife ; and affigns for
Breach, That Sterling in his Life-time, in the
Name »f him and the faid Mary his Wife, had
fued the Plaintiff in the Exchequer-Chamber by
Englifh Bill, touching the faid Perfonal Eftate,
and had caufed him to expend 300/ Defen-
dant pleads a Releafe made after the Death of
Sterling to himfelf, by him{elf and the faid G.
and the faid Mery, then his Wife, of all their
Right, Tile and Demand in all the Brewing-
Veflels, and all the Perfonal Eftate of the faid
Sterling, according to the Cuftom of London, or
otherwife. Plaintiff demurs generally : And per
Cur’, This Releafe fhall not bar the Aéion of
the Plaintiff'; for this extends only to Goods in
Specie, claimable by the Plaintiff, and other the
Releafors, and not to the whole Covenant of S.
and this was the apparent Intent of the Parties,

Sir Tho., Fones xoy. Morris againit Wilford, Exe-
tor of Sterling ; but this Cafe is mo:¢ fully re-
ported in Levinz,

Morris bronght an A¢tion of Covenant againft
. Executor of S. declaring, That S. by Deed
covenanted with A4, the Plaintiff, not to {ue or
moleft M. touching the Eftate of G. Father of
the Wife of §. who had devifed all his Perfonal
Eftate to M. the Plaintiff, in Truft for the Wife
of S. and affigned the Breach, That after fuch

Ffga Cove-
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Covenant, S. in his Life time, in the Names of
him and his faid Wife, fued M. now Plaintiff,
in the Exchequer by Englifh Bill, touching that
Perfonal Eftate, and caufed A4. to expend in
that Suit 300 L. The Defendant pleaded, That
after the Death of S. (the Defendant’s Tefta-
tor) M. now Plaintiff, and Mary late Wife of S.
and Daughter of G. by their Deed releafed to
the now Defendant, all their Right, Title and
Demand in the Brewhoufe, releafed to the De-
fendant, totum eorum jus titulum, clameans & de-
mand’ af Brewhoufe of S. and to all the Brewing-
Veflels, and all their Claim and Demand to the
Perfonal Eftate of S. wirtute confuetud’ Civiratis
London’ wel alit’ quocung; modo.  Plaintiff de-
murs. Per Cur’, This Releafe is not any Bar
in this Cale by the general Words ; and being
made to particular Purpofes, the particular Pur-
pofes fhall guide the general Words, and extends
not to foreign Matter, (widelicer ) ‘Damages to
be recovered for Breach of Covenant with the
Plaintiff, altho’ he be Executor of §. 2. Re-
Jeafe of all Demands to the Perfonal Eftate of S.
will not bar M. the Plaintiff, becaufe at the
Time of the Releafe he had no Right to demand
any Part of the Perfonal Eftate, but only to have
Adion againft the Perfon, 2 Levinz 214. Mor.
7% and Wilford.
_ If the Obligee covenant with the Obligor,
Covenant not who is bound to perform Covenants not to ma-

tofue before jeft or fue him before fuch a Day: This is not
fuch a Day,

any Sufpenfion of the Debt ; for the proper
ne fh‘;f‘gg‘gg " Senfe of the Words is, to have Covenant upog it
pos 2 Releafe. if he fue befare the Day, and not to make it a
Releafe. 1 Rol. Abr. 939. Dowfe and F. ffreys,

Fones 104,

Articles
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Articles were.made between Commoners,
how many Bealts each were to put in, and the
Plaintiff and Defendanr were two. Covenant
brought againft the Defendant for putting in
more Bealts. Defendant pleads a general Re-
leafe, and amongft other Things of Obligations,
& obligatoria fecripra, Now tho’ the Word Obli-
gatoria extend ex vi termini, to any Writings
under Seal : But per Cur?, this Releafe extends
ngc to difcharge the Covenant. Ray. 392. Cart.
lidge.

gCovenant to three, who had bought an Ad-
vowfon, That it is free from Incumbrances. One
releafeth to the other two: Quer’, If they two
can bring A&ion of Covenant without naming
the third Perfon that releafed 2 Per Rolls, They
may, for after this Releafe it is as a Bargain and
Sale to them two only ; and in A&ion brouvght
againt them two, they may plead a Feoffment
made to them two only, without naming the
third, who releafed. Marfbh 176, Hayward’s
Cafe, 6 Rep. 79.

In mutual Promifés, the Plaintiff agrees to re-
leafe his Equity of Redemption in two Clofes :
In Confideration whereof, the Defendant af-
fumes to pay 7 /. to the Plaintiff. He releafeth
the Equity of Redemption by Deed, and at the
End of the Deed makes a general Releafe upon
A&ion brought for the 7/, Defendant pleads
this Releafe. Per Car’, The Releafe fhall not be
a Difcharge of the Duty, which was created by
it : So Porter and Philips, Pal. 218. 2 Cro. 627.
"The Defendant in Confideration that the Plain-
tiff would allow to the Defendant 7 2. Rent due
to him upon Demife, and would make a Letter
of Attorney to him to fue a Bond made to the
Plaintiff, and that he will releafe to the Defen-

dant
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442

ThHe Lat of Tobenants,

dant all A&ions and Demands ; tte Defendant
promifed to the Plaintiff, That if he did not re-
ceive the faid Debt, that he would pay it to the
Plainciff, and then he avers Performance parti-
cularly of his Pare.  After Verdi& pro Quer’, it
was moved in Arreft of Judgment, that by the
Releafe the Promife was difcharged. Curiz con.
tra, Becaufe the Releafe is Part of the Confide-
ration which induced the Promife ;  and alfo,
the Promile is to-do a future A&, which may
not be releafed by a Releafe of all A&tions and
Demands. Lut. 249. '

‘Covenant not to fue an Obligation before
Michaelmas : This is no Releale, nor to be
pleaded in Bar ; but only a Covenant, and the
Party put to his Covenant if he be fued in the
mrerim, as was adjudged in Deux and Feffrey’s
Cafe, Mich, 36 & 37 EL. B.C, for it was not the
Intent of the Parties to make this a Releafe,
21 H.7. 277. bit a Covenant not to fue me om-
wino, peradventure goes to a Releale, and may

be pleaded in Bar as the Judges faid in the Cafe

aforefaid. '

CHAP.
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C HAP. XLV.
Where to be tried.

Ond for Peérformance of Covenants in an
Indenture. The Plaindff affigned thie
Breach, That the Defendant himfelf by che fame
Indenture covenanted, That the faid Houfe was
difcharged of all former Eftates and Incumbran-
ces: And further fhewed, That the Defendant
had made a former Leafe of the faid Houfe to
A. B. in the County of @arwick. Towhich the
Défendant faid, That, tempore dimiffionis, e was
within Age ; and vpon Iffue, it was tried in the
County of Warwick, and good, and néed not be
tried where the Wric was brought. 4 Leon. 167.
In Aétion of Covenant the Cafe' was, That
the Plaintiff was the Apprentice of the Defen-
dant, and the Defendant had covenanted to in-
ftrutt him in foch a Myftery. Which Covenant
was in Middlefex, and for not inftructing him
brought his Altion there. Defendant pleads
Departure in London out of his Service. Plain-
tiff demurs. It was prayed, That the Action
might not be removed into London, notwich-
ftanding the Breach laid there. The Jurors are
bound to find this' Matter, tho’ in a foreign
County. 6 Rep.47. Per Cur’,The A&ion fhall
not be removed. In this Cafe ye ought to take
a Writ of Enquiry to tax Damages in Middlefex.
2 Sid. 60, 118. Dixonand Williams. 1 Keb, 816,
cited Vide, .

In
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In A&ion of Covenant in London on Bottom-
ree : The Defendant pleads, the Ship was caft
away at Falmowth, in a Foreign County : To
which the Plaintiff demurred, it being a tranfi.
tory Acion and Plea, as Dixon and Williamss
Cafe fupra, where the Defendant fwore his Plea
of the Departure into London, and Judgment
for the Plaintiff there affirmed in a Writ of Er-
ror. Coleman pro Defendant, by Traverfe of the
fame Matter in the Declaration, cannot alter the

- Place : Contra, if it be new Matter ; which ac.

cords with the Count, and arifeth from the Co-
venant it felf.  Sed Curia contra, and Dixon’s
Cafe is unanfwerable: The old Books are as
Coleman cited, 1 Keb. 816. Collins and Sanders.

Covenant was brought againft the Mayor,
Burgefles and Corporation of , Berwick, upon a
Leafe. The Defendants demifed to the Plain-
tiff an Houfe in Berwick, with a Covenant, That
the Plaintiff fhould enjoy without Interrup-
tion, &c. and one F. §. a Stranger, entered up-
on him. The Defendants plead a Local Plea,
(wviz.) That the faid 7. §. did not enter upon
the Premiffes, and a Venue to the next County.
This Iflue ought to be tried where the A&ion is
laid. Vid Dowdale's Cafe, 1f A&ion be brought
upon a Matter done out of the Kingdom, itis to
be tried where the A&ion is laid, and Berwick is
out of the Kingdom. ¥id. 12 Eliz. Roll, 650.
and Rob. 97, 1 Mod. 37, Cufp’s Caft.

Tryal,
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Tryal. Ifue. Verditt.

In A&ion of Covenant,if the Plaintiff count,
That upon a Bargain for certain Lands between
the Plaintiff and Defendant, the Defendant co-
venants, That if there were not fo many Acres
upon the Meafure as the Defendant had faid to
the Plaintiff upon the Sale when the Land was
fold, that he would repay for every Acre that
fhould be wanting of the Number 11/ and al-
ledgeth, That upon the Meafure fo many Acres
in certain were wanting, which amounts, ac-
cording to 11 /. the Acre, to 700 /. and the 1{- Where the
fue was, whether they were wanting, &c. And JuryareChan-
the Jury found for the Plaintiff, and gave 4001, f:llm’iv :"f‘:
Damages. This Hlue is well found for the Plain. it Doma.
tiff ; for alcho’ it be found that by this fo many gesastheCafe
Acres are wanting, yet they are Chancellors, requires in
and may give fo much Damages as the Cafe re- Equity-
quires in Equity, in as much as all is to be given
in Damages. 2 Roll. Abr. 703. Sir Baprift Hicks
and Goates.
Note, That the Venue is not changeable in Co- vuse not
venant. changeable
Covenant againft an Apprentice upon his In- in Covenant.
dencure, for {peaking Words, ad dammum Ma-
giftri. Defendant moved to change the Venue,
for the Matter of the Action is Words ; for
which, Action on the Cafe fhould be brough,
and this Aétion is brought only for the Plaintiff
to ele& his County for the Trial, and to ouft
the Defendant of the Privilege to change the
Penue : But the Court would not change it.
1 Levinz 307. Taylor and Berkerr,

A&ion
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A&ion of Covenant is laid in London, and
Iffue is upon a Feoffment of Lands in Oxfordfbire,
It was tried at London, where the A&ion was
Where Trial laid; and Feoffment of Lands in Oxez is local,
fhould be lo- and ought to be tried there: But by Vaughan,
caly andis N0t 6. 15> Cyr, it is cured by the Statute Feofailes,
laid fo, it's ) EWords of it, being tried
cured by Sta- 17 Car.2. by the exprelsWords of it, being trie
tute 17Car, in the County where the A&ion was brought,
2. Vide 2 Lev. 165. Adderly and Wife.
Covenantin A Man brought Covenant in Soutbampton,
Soushampton, and declares upon a Covenant made there:
Releafe picad- ‘The Defendant pleads a Releafe in Suffex. Re-
;i‘gjﬁ@;; plic’, That he that made the Releafe was an
mibde by Ideot, upon -which the Ifflue is. This fhall be
deot. tried where the Releafe is pleaded, and not
where the A&tion is brought, Dier 112.
In Covenant on a Bill of Sale, That the
Defendant was legal Proprietor of Wooll fold,
and had Power. Plaintiil% alledgeth a Breach,
sic infregiz.  that he-was not Proprietor, E# fic infregit con-
Sic nom towis VeMtdomem, and faith not, -Et fic non tenuit con-
conventiomers, ventionem, Defendant pleads,: Temwit convens®.
Plaintiff demurs. Per Cur’, The Breach is
fufficient, and the Sic infregir is but Form,
3 Keb. 396, Streeting and Hind.
Convenant upon a Conveyance of Lands;
where the Vendor covenants, that he was
feifed in Fee; and aflignsfor Breach, that he
was not feifed in Fee, Et fic non tenuit conven-
tionem fuam. Defendant pleadsy, Nom infregit
conventionem [uam 3 and upen Hlue joined, Ver-
dié pro Quer’. Tt was-moved in Arreft of Judg-
ment, that this was not any Hue, confifting of
Iffue on Two Lwo Negatives only; fcilr’, That he was not
Negatives.  feifed in Fee, ¢ #on tenuit conventionem of the
Plaintiff > Part, & non infregit conventionem of
IMue argu-  the Defendant’sPart, Per Cur’,Itis an lue, tho’

mentative and but argumentative and informal; for if he had
10f:rmal, not
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not broken his Covenant, he was feifed in Fee;
and if he was not feifed in Fee, he had broke
his Covenant, and it is not all immaterial.
Informal Iffues are cured by Verdi&t, though Informal If-
immaterial Iffues are not. Pir-and Ruffel’s Cale, fues cured af-
Covenant and Breach afligned in not repairing V“d!&l’
of Houfes, and feveral other Things. The ;";:_mem
Defendant pleaded, Non infregit conventionems,
Plaintiff demurs. The Plea was ill, becaufe no
good Iffue can be taken upon Two Negatives 5
alfo : this Way of Pleading is too general.
1 Lew. 183. Walfisgham dtd Comb. Sid. 28,
2 Keb. 18. 13. 47. '

L. brought Aétion of Covenant againfl ‘B.
and declares, That the Defendant being pof- -
fefled of an Advewfon.in Grofs for Term of
Y ears, covenanted thathe would not grant nor
affign his Intereft to any without Ofter thereof
to the Plaintifl ; and affigns for Breach, that he
granted the faid Advowfon and his Term therein
over, without offering it to the Plaintiff : And
Iffue joined on non comeeffit, and found by Verdidt .-
quod conceffity and Damages so /. It was moved Breach, that
in-Arreft of Judgment, that it is not alledged hegranted
that the Grant on which the Hlue is joined was ;‘Se ‘:ﬁ;‘;‘”'h
by Deed, and then no Breach is affigned. ., by Decd .~
ut that was averred by the Verdict, and it it may bea-
fhall be intended upon the Evidence, that a verred by the
Deed was fhewed, as upon Iflue joined an a Verdich and
Grant of a Reveifion, -where it was not al. ;’:fet"fee%gg'
ledged it was by Deed, or that"the Tenant gence, to.+ 2
attorned; yet if-it be found, it fthall be good. Deed wag
Hurt §4. Lightfoor and Brightman. fhewed.
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Iffue.  Ttial.

Covenant : The Plaintiff let to the Defen.
dant certain Tythes, and the Defendant ren-
der’d Rent, and enter’d into Bond for Secu-

SeveralPleas rity. The Defendant for Part, pleaded Pay.

for every fe. ment; and for other Part, Tender, without Un-

veral Point ; core priff + and for the other Part, that he is rea-

;'f fhallput 3¢5 ‘make the Obligation. This is not faff-

imfelf upon . : : . .

the Country, Cient, but he muft do it ac his Peril, and Judg-

in what Cafe. meat pro Quer>.” Alfo for every feveral Point
he thould have put himfelf upon the Country,
becaufe the Plaintff had alledged non folvir ;
but otherwife, Iffue fhould be taken by the
Plaintiff. 1 Keb. 54. Banbury and Newland,

Covenant in London for not repairing of
Hedges, and for not ploughing the Land inthe
County of Hertford ; and upon a #il dicit, a
Writ was awarded to the Sheriff of London to

Covenant  enquireof Damages. Damage was found, and

founded up- the Writ returned. It was moved, that the

on a Writing Writ iffued erroneoully, becaufe it was not di-

:md‘ inLm- refted to the Sheriff of Hersford, where the

o Land lay, and where the Damages were pro-
perly enquirable, Sed non alloc’, becaufe the Co-
venant is founded upon a Wriring made in Lon-
don, Cro. Fac. 142. Smith and Basten,

Sir 7. G, covenanted with C. that where be
is poflefled of a Leafe of Twenty one Years
of certain Lands, that he will aflure, convey,
and affign the faid Leafe to N. Bond for Per-
formance. In Debt againft Sir 7.G. he plead-
ed the Conditions, and the Performance of
them. The Plaintiff replicando faid, That the
Detendant #non affuravit, conveyavit, & tranfpoe
fuit, (Anglice {et over) the faid Leafe, upon which
they were at Iffue. Ac the Day of Niff prius, it

4 was
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was moved, that the Iffue was misjoined ; for

the Defendant pleads as the Covenant it felf is,

that he had aflured, conveyed, and affigned

the Leafe. The Plaintiff afligned the Breach

in this, Quod non affuravit, cowveyavit, ¢ tranf- Th: Breach

poﬁtitf.dnglz'ce, fetover:] Which Word { Tran/- L} «Q«q{i non

pofuir] is not in the Covenant, nor in_the 7 75" ¥

Pleading of Performance thereof. Note, The traufpofir,

Covenant was, st fupra. The Plaintiff afligned o

the Breach, Quod uon affuravit, conveyavit, &

tranfpofuit, [ Anglice, fet over ;] and the Defen- Defendane

dant pleads, Quod affuravit, conveyavis, & affig- pleads, Quod

navit, [ Anglice, fet aver.] And the Court was :@‘:“;”g”’*

tlear of Opinion, That the Iffue was not well 40y, I

joined. 2 Leon. 116, Gray and Conflable. fue not wel
In Debe on Bond to perform Covenants, joined.

Not to take or treat for a new Leafe without

‘the Affent of the Plaintiff. Defendant pieads,

He took no new Leale contra formam Indentur’,

Plaindift replies, He did take a new Leafg,

not {aid, by or wicthout the Aflent of the Plain-

tiff. Defendant demuss. Per Cur’, The Re.

plicar® is good enough ; had the Covenant been

to take no new Leafe, and the Plaintiff’ had

afligned a Breach, that he took a new Leale,

not faying, [without the Affent of the Plaintiff, ]

it had been ill, and not aided by faying, Con-

tra formam Isdentur’: But here the Plaintff is

mifled by the Defendant, and the Iffue is good

enough. 3 K¢b. 524 Perry and Whirledge,

Gg Frish,
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Trial.

Covenant was brought for Non-payment of
Rent on a Demife of Allum Mines, Defen-
dant pleads, That the Plaintiff enclofed the
Mines, fo that the Defendant could not have
Ingr.fs to the Work. And this was tried in
London, where the Covenant was alledged to
__be made. Defendant, after Verdit againft
Mifhiel aided him mavedin Arreft of Judgment, that this was
3; f“g;:e 2’6 a Miftrial ; butit is aided per Stat, 16, 17 Car. 2.
Tl ™ e 8. An A to prevent Arreft of Fudgment, @,
. T.Jones Eq, 82. Aynfworth and Chamberlain,
. Covenant brought in the County of B. and
Breach afligned in not repairing an Houfe in
the County of H. This is a Miftridl. Sid.157.
Covenantfor The Cafe was, Ad&ion of Covenant was
not repairing, brought in Hampfhire,. and Breach affigned for
fﬁh?fe'fﬁid not repairing of an Houfe in Barkfbire; and If:
Houfe lie.  10€ Was joined upon Non infregit conventionem,
and Verdict in Hampfhire for the Plaintiff. And
it was moved in Arreft of Judgment, that this
was a Miftrial. And of this Opinion was all
the Court, (except indham) for they faid, That
this was a fpecial Iflue, upon which nothing
may be given in Evidence, but the not Re-
pairing of the Houfe ; and this is in Barkfhire..
And thapgh the Privity remains, this A&tion
being brought by them, & . which are Parties
to the Deed, and not Affignees, yet it doth
not give to the Plaintiff any Ele&ion in this
Cale, and fo it was a Miftrial. Sid. 157. Gil-
lgtf and Martin. 1 Keb. 525, 601. Mefme
afe.

If
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if A&ion be brought upon a Charterparty, ABreach is
and a Breach is affigned in a Foreign King. affignedina
dom, it fhall be tried where the Charterparty K(i)ﬁ‘elg:m
is dated. « Vent. 58 Crifp and Fackfom againft — o
the Mayor and Commonalty of Berwick. Vide
Raym. 173, y
In Covenant againft #ife, Defendarit plead-
ed a Feoffment of Land in Oxfordfhire, and the
Iflue was non feoffavit; and afterwards it was
tried in London. Per Cur’, The Statute 17 Car.2. ggature 17
c. 8. will help it. 1 Pemr. 263. That Statute obr 2. . 8.
helps all Miftrials, fo as the Trial be in the Heps all
County where the A&ion is brought. Femnings M”;“EI‘,S’."‘I’ ‘
and Hunking. Vide Sid. 157. be in County
‘Debt on Indenture, wherein were divers Co- where the |
venants to be performed on the Part of the A&ionis
Defendane,  Plaindff alledgeth in his Counr, brought.
Breach of all generally. Defendant pleads, he
performed all. Plaintiff replies, and fhews
onein Specie. The Jury fhall be only charged
with this Covenant. Dier 297.

Dam:ager.

If more be found in the Breach of the Co-
venant affigned, than was contained in the Co-
nant ic felf, and fo Damages given for more Damages gi-
than ought, it is erroneous. Stiles Rep. 12. venfor more
. Needler and Gueff.  than oughe.
The Breach was affighed in Two Covenants; Breach affign.
and it appeared that for one he had no Caufe ¢din Two
of Acion, and for the other a good Caufe; C"}’ef"“‘“’
and Iffue was joined upon both, and found for . 7 ~o¢
the Plaintiff in both, and Damages entirely af: Caufe of A.
feffed. The Plaiatiff could not have Judgment. &ion, and for
Cro. E}, 68 5. the other a
good Caufe,

Gg 2 Though and Damages

entire,
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/ N
vid 2 Ryl Though in Trefpafs one may be guilty, and
Rep. 46. the other not, yet in Covenant, Debt, or other
Contrat which is joint, one may not be con-
vi& withont the other ; and here by the Verdict
far one, Defendant pleads, that the Covenant
is performed : It appears, now that the Plaintiff
has not any Caufe of A&ion, and therefore
fhall not have Judgment, as Tillies and Weodie's
Cafe. E4 4. Aod the Defendant fhall have
Cofts upon the Verdi¢t againft the Plaintiff,
and no Cofts or Damages againft the other.
From what A Man made a Leafe for Years, and the
Time hall  Leffee covenanted to make Reparations, Lef-
the Grantee for granted the Reverfion to anothér, and Lef-
of Reverfion fee for Years made his Wife Executor, and
"c°‘c’9=' Da- died. PerCur’, The Grantee of the Reverfion
mages. {hall not recover Damages, but from the Time
of the Grant, and not for any Time before,
3 Leon. 51, :
A Covenant with one, his Heirs, and Af:
figns, for Enjoyment, and this is touchipg an
Eftate of Inheritance. Per Car’, The Evi&ion
being of the Teftator, he cannot have Heir or
Pamages,  Affignee of this Land; but the Damages fhall
whereto be be recovered by the Executor, though not
recovered by named in the Covenant, for they reprefent the
the Executor, Parfon of the Teftator. 2 Lev.26. Lucy and
:{xlgf';gitrt:))xl- Levyington.
Aflignee, In A&ion of Covenant, if the Plaintiff
- count, that upon a Bargain for certain Land®
between the Plaintiff and Defendant, the De-
fendant covenants, That if there were not fo
many Acres upon the Meafure as the Defen-
~dant had affirmed to the Plaintifl upon the
Condition, that he would pay for every Acre
that was wanting of the ﬁlumber 11/, and
alledges, that upon the Meafure fo'many Acres
in
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in certain’ were wanting, which amounted ae.
cording to the 11/, the Acre toyo0l. And
the Iffue is, Whether they were wanting ?
The Jury found for the Plaintiff; and gave Jury may
4004 Damages. This Iffue is:well found pro give fomuch
Quer'. For although it be found by this, that l%amég';.“
all the Acres are wanting, yet they are Chan- :eeuir:s(;n
cellors, and may give fo.much Damages as the p_:uity,
Cafe requires in Equity, in as much asall is to
be given in Damages. 2 Rolls Abr.703. Sir Bap-
tift Hicks and Grots, '

- The Jury gave lefs Damages than covenant-
ed for. 1 Rolls Rep, 25, or 257.

?uﬁgﬁeixt,

Covenant brought againft two, and Judg: Covenant:
mene by Defanle againft one, and the Iflue 2gainft Two,
found for the other, the Plaintiff never ﬂ)all-B“i.g"]’““ by
have Judgment. The Cafe was; Covenant ga}’nﬂ’;ﬂt .
brought againft two upon an Indenture, by che other |
which they covenant artificially to- ere@& an pleads Per.
Houfe, ¢&c. The one makes Default, by formance,2nd
‘which Judgment is againft him; the other 'l;e’fsfmi{‘ldf”
pleads; That they two had artificially erected i hall aue.
the Houfe : Upon whighiithey are at lfue, and have Judg-
found pre Deft’. And it was moved for the ment agaight
Plain@cié notwithftanding this Verdi&, to have the other.

a Writ of Enquiry againft that’ Defendunt,
againft whom Judgment is given per Default;*
guia, here the A& to be done, ought to done
By both, and one is condemned of Non:Fea-
fance by the Judgment. But it was held per
Cur’, That no Writ of Enquiry fhall ilue, nor
fhall the other Defendant be charged with any
Damages; for it appears by the Verdiét, that

Ggs the
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thie Covenant is perforsmed,. and the other De-
fendant fhall have Cofts againft the Plaintiff. Sid.
76, Boulter and Ford. And Windham,Jultice, held
“in-this Cafe, That if the Defendant had plead.
ed, that the Houfe was artificially ereded, or
thar it was artificially. ereéed by him (without.
, faying; by them Two): And the Jury found.
it fo accordingly, that whis'is a good Perfor-
mance of the Covenant, becauvle the Thing
required’to be done, is accordingly performed.
And therefore there is Difference between this
Cafe, .and the Cafe where two covenant to
go to Yurk; there one cannot plead that he
went, but ought to plead, that they Twa
went to Yurk, becaufe there is a perfonal
A& to be done, and one cannot go to Yurk
bbygaxD_eputy, as he may eret an Houfe. Sid,
wia.
This Cafe Precedent is in 1 Lew. 3. by the
Natieiof Porter and Harrés. ¢+ i .
Aé&ion of Covenant ;was brought againft
the D:fendant, and the Breach of Covenant
alledged - to be in the Time of the Executor,

~ and the Judgment was enter’d of the Goods of

the Teltator. The. Breach was for ploughing of
Land contrary to’ Covenant. * 1 .Brownl. 24.
. Caftilion and Swmith,” Exécutor of Smith.

In‘ Covenant,. divers Breaches;are affigned,
and fome are well, and fome are il ; if the
Defendant demur upon the entire Declaration,

*the Plaindiff fhall have Judgment for the'Brea-
ches: which are well ‘affigned, and be barred
?r{the Refidue. 2 Sand, 379. in Pinckner’s
Cafe,

Rodly
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Rodly and Cook. 1 W. & M. B. R.

Defendant brings Erfor upon a Judgment in
C. B. in A&ion of Covenarit, and afligns for
Error, want of an Original. Upon which the
Plaintiff has a Certiorari, and had an Original
certified, which was that temeant Conventionem,
whereas there was but one Defendant, which
was held to be Error: Butif want of an Ori-
ginal had not been affigned, the Curfiror might
have mended the Original.

Ggs CHAP.
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LW

CH AP XLVL

What [(hall be faii a good Performanse of 4 Covpe
- mant or wWok. Vide Tit. Intent.

performance I the Covenant be performed jn Subftance
in Bubllance: § and Intent,it is good, tho’it differ in Words;
as when one covenants to deliver the Tefta-
fnent of the Teftator, if he plead he hath
delivered’ Literns Teffamentarins, it is good.
7 E4. 43.
Coverantto  If 2 Covenant be to give Licence to th
give Licence  Covenantee to carry Trees, or other Thing
%o Y 1a Which he had bought of him; yer if a
Srranger di- Stranger, who hath Right, difturb him, the
fturbs him.  Covenant is performed, for this extends but to
_ " the Perfon of the Covenantor. 18 Ed. 4. 20. 5.
A Coventnt, Aliter, if the Covenant had been, that he fhall
g’“ he hall Lave | jcence, for this extends to all Strahgers,
ave Llceqce, bid . :
and the Di-  /%4- ) . .
verfity. . If a Covenant be to withdraw a Suit, 23
€ovepant tp  Diftontintiance is no Performance, and it
withdrawa differs in Subftance, for a Refraxit is a Bar,.,
Suir; 2 Dif in another Adtion a Difcontinuance nog.
gontinuance , ] 4 8, e o
isno Perfots 1 eflor covenants with his Leflee for Years,
e "That it {hall be lawfal for the Leflee peaceably
to enjoy the Land ; ‘and afterwards the Leflor
enters tortioufly upoti the Leflce, and oufts
him. This is a Breach, for the Intent was, that
he fhould enjoy it without the Interruption of
the Leffor. 1 Rolls dbr. 427, Cone’s Cale.

o

If
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If Leflee of an Houfe covenants not to leafe latent,
the Shop, Yard, and other Things pertaining
to the Houfe, to one who fold Coals there,
and after he lets all the Houfe to one whe
fold Caals; he hath broken the Covemant,
for the Intent ought to be performed, id.
thid. Boner and Lengley.

The Phlaintiff covenants to go with his
Ship, with the firft fair Wind, a Yoyage to
Cales. And the Defendant covenants, That
if he fo do, to pay him at his Return fo much
for Freight, The Plaintiff alledged, He ha
been there, and was returned, and the Deferr-
dant had not paid him. The Defeadant plead. Subffance of
ed a Plea, and traverfed, abfg; hoc, that the the Covenant
Plaintiff failed with the fieft faic Wind, Per 2°F Soverfed:
Car’, his an ill ‘Fraverfe ; for the Subftance of
the Cavenant is to pevform the Voyage, and
the fielt fair Wind is no material Pare of ic.

Hord. p. 69. Conftable and Clobery cited.

If she Condition or Covenant be to aflure Covenant to
cerrain Lands to {uch a Perfon as the Obligee affure Lands
or Covenantee fhall name, and after he af :‘:nf:?l‘\:)ﬁ:all
fares chis to the Obligee himfelf; it is 2 good pume, and he
Pesfarmance, though. it be not altedged that the names him-
Obligee named bhimfelf, for -this Acceptance is felf.

a Nomination of himfelf. 1 Rels Abr. 424.

Houfepe and Wild. ,

A Man by Deed indented, bargained and Where Deed
fold Lands to another in Fee, and covenanted of Bargain
by the fame Deed to make him a good and :g;llesddj ot
fufficient Eftate in the {aid Lands before Chriff- ;"go0d Per.
mas next ; and afterwards, before Chriftmas, the formance.
Bargainor acknowledged the Deed, and the

fame is. enrolled.  Per tor’ Cur’, By that Act

the Covenant is not performed, for he ought to

have levied a Fine, or to have made a Feoff-

ment, &¢. 3 Leon. p. 1.
B ’ Cove-
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Covenant to ', . Covenant to convey Land, it muft not on-
convey Land, |y be an abfolute, but an effeGual Conveyance.

it muft be an

If a Man be bound to furrender a Copyhold
:f;?,;ﬂ f‘f,°§; to the Ufe of 4. and his Heirs, on Confidera-

furrender.

An A& co-

venanted to

be done, and

is done, tho’
afterwards
diflolved or
revetfed by
Law-fuit.

tion of Money ; if he furrender into the Tenants
Hands, he mulft get it prefented, for it muft be
an effe@ual Surrender; as, ifa Man be bound to
make a Feoffment to me to be upon Requeft, if
1 requeft him to make a Deed of Feoffment with
Letter of Attorney to B, to make Livery to me,
and he doth fo, this is a2 good Inception; yet
if Livery be not made, it is a Forfeiture. 1 Roll.
Abr. 425. Shan and Belby. o

A Man covenants; That 7. H. Son and
Heir apparent of 7. F. thall marry E. L. before
the faid 7. H. and E. L, fhall attain their feveral
Ages of Fourteen Years, if E. L. would con-
fent thereunto. Afterwards 7. H. married E. L.
T. Y. being then Thirteen Years old, and E. L.
Nine Years, and no more. Afterwards 7. H.

- came to Fourteen Years, and difagreed to the

faid Marriage. Al this was pleaded in Bar as
a Performance of the Covenant,. 2and good.
The Covenantor is bound that 7, H, fhall mar-~
ry E. L. which was executed, but he is not
bound to the Continuance of it, that ought to
be left to the Law. If I be bound to you, that
F. 8. (who in Truth is but an Infant) fhall
*levy a Fine before {uch aDay, .hichis done
accordingly, and afterwarcs the fame is re-
verfed by Ecror, yet the Condit.on is perform.-
ed. 1 Leon, 52, Leigh and H- wnoer,

A Merchant ~nvenaat, that if a Mafter
of a Ship will v.-ng his Freight to fuch a
Port, he wou.d pay him {o much, and Part of
the Goods were taken by Pirates, and the reft
he unladed ; he ought not to pay the Money,

1%

g
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s becaufe the Agreeinent was not performed.
1 Brownl, 21, Brighs and Cowper. .

Perfoimance in a Plea is intended of a&ual Surcender.
Petformance, Vide 2 Lev. 67.

Agreement to furrender a Copyhold to
fuch a Ufe, If a. Surrender into the Hands
of Two Copoholders, according to the Cuftom,
be fufficient Performance. 1 Lew. 293. Beauy
and Zurner. .

C.C. made a Jointure to Mary his Wife, and
died without Iflue, and che Land defcended to
7. C. his Brother and Heir, who grants an

~ Annuity or Rent-charge of 200 L per Annum to
Truftees in Trult for Mary, and this to be in
Difcharge of the Jointure. H:b. to them,
their Heirs, Executors, Adminiftrators, and
Affigns, for the faid Mary for Life; with a
Claufe of Diftrefs, and a Covenant to pay the
200 /. per Ann. to the Truftees for the Ule of
Mary, And the Breach afligned was, That
the Defendant had not paid ic to them to the
Ule of Mary, Per Cur, This Rentcharge is
executed by the Statute of Ules by exprefs gearyre of
Words, and though the Power of Diftraining Ufes.
is limirted to the Truftees by the Deed, yet
the Statute transfers the Power to Mary, and
fhe may diftrain alfo, and Covenant lies in
this Cafe. 2.The Aflignment of the Breachac-
cording to the Words of the Covenant is good :
And if any Thing be done which amounts to
a Performance, they may plead it on the other
Side. As the Defendant may plead the Money
was paid to Mary, which is a Performance in
Subftance, but it fhall not be intended without
being pleaded. 2 Mod. 138. 1 Mod, 223,

If
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If A. covenant with B. before Eaffer next *
to aflure his Houfe to him and K. his Wife,
during the Life of 7. S. and 4. furrenders his
Houfe to the Ule of B. and fuch as K. fhall name
at the Requeft of B. In this Cafe the Cove.
nant is broken, for this is no Performance of
it

If Leflee covenant to pay his Rent to the
Leflor, and he pays it before the Day, the
fame is not any Performance of the Covenant ;
contrary of a Sum in Grofs. x Leon. 136.

CHAP
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C HAP. XLVIL
Performance,

Within what Time, or upon Requeft.

P \Eclaration, That the Defendant by his
Deed, bearing Date, &c. did covenant,
That he would do every A& and A&s at his

beft Endeavour to prove the Will of %#. S, or -

otherwife, that he would procure Letters of
Adminiftration, by which he might convey fuch
a Term lawfully to the Plaintiff, which he had
not done, Licer [epims requifitus. Defendant
pleads, That he came to Dr. Drury in the Court
of the Arches, and there offered to prove the
Will of #. S. but becaufe the Wife of 17 S.
would not fwear that ic was the Will of her
Husband, they could not be received to prove
it. Plaintiff demurs. Per Cur’,, Tho’ there be
no Time limiced by the Covenant when the
Thing fhould be done by the Defendant, yet
he hath not Time during his Life ; but he ogght
to do it upon Requeft within convenient Time ;
But in fome Cafes, a Man fhall have Time du-
ring his Life, as where no Benefit fhall be to any
of the Parties § as if it were to go ta Rome, and
as to the Requeft, he ought to have fhewed it
fpecially with the Place and Time, for it is for
the Benefit of the Covenantee ; for without Re-
queft, the Action doth not lie, and the Bar fhall
not help the infufficient Declaration. Per Gawdy,
The bringing the Aéion is a Requeft ; €lench,
A Wric of Debt is a Pracipe, for which there,

Lijcer
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Licet fepins requifitus, is fufficient ; bur a Writ of
Covenant is not fo. 1 Leon. p. 124, 125. Carer
and Booth.

A Covenant for Payment of Money, and no
Time is limiced : It is to be paid prefemtly, that
is, within convenient Time. So in other Cove.
nants to do tranfitory A&s, as Delivery of Char-

- ters, @rc. Aliter of Local A&ts. 6 Rep. 30. 1 Inf.
208. Cro. Eliz.298. Pop. 198. -

" Covenant to make a Rerraxit of Suit: He
ought to do it in convenient Time. So if it be
to acknowledge Satisfaction in fuch a Court.
1 Roll, Abr. 436. ’

A Covenant to make further Affurance at all
Time and Times, and the Covenantee advi-
feth he fhall levy a Fine, he fhall have conve-
nient Time to do it; for the Words [ ar alf
Times] fhall have a reafonable Conftruion.
1 Roll. Abr. 441. Pierpoint and Thimbleby,

Where by the Covenant a Thing is to be
performed upon Demand; yet he fhall have
reafonable Time to perform it after the De-
mand. 15 Ed..4.30.

Where the A& to be done is of its own Na-
ture Local, as to make a Feoffment, &-c. There
the Covenantor, no Time being limited, hath
Time during his Life to perform it, if the Co-
ventee doth not haften the fame by Requeft ;
for this is collateral, and not like to Payment of
Money. Cro. El 798. Nofe and Bacin 5 yet

Whenthe A& when the Covenantor may do that that is local

being tobc in the Abfencé of the Covenantee, as to ac

done, is local. knowledge Sarisfaion in the Coure .of B. R.
there he muft do it in convenient Time. 1 8.
208. 4. 6 Rep. 30. b. Bothe’s Cafe. i

If
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If the Covenant be to pay without limiting

any Time, he is not bound to pay before Re-
quelt. 1 Roll, 4br. 438. Q.

- If the Covenant be to do 2 Thing upon Re-
queft, the Plaintiff muft make Requeft to the
Perfon, and not by Proclamation giving No-
tice of the Requeft. r Roll. Abr. 443. Gruir
and Pisnell, But a Condition to do fuch
A&s, & for the better Aflurance, éc. to B.
that fhall be devifed by B. or his Councel, &-.
B. devifeth a Releafe, 4. not being lettered,

defires to fhew it to Councel before he feal it ;5

He fhall not be allowed reafonable Time to fhew
ity he having taken it upon him to doit. 2 Rep.
 Manfer’s Cafe. 1 Roll, Abr, 440. h

CHAP.
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Covenants woid at Law.

Eclaration was, That the Defendant cove-
nanted for the true Imprifonment of 7.,
who efcaped ; and thereupon the Plaiatiff was
faed, and forced to pay the Debe. Defendant
pleads the Statute of H. 6. and that the Cove-
nant was for Eafe and Favour of 7. 8. Plain-
tiff replied, The {aid Covenant was entered into
for better Security, abfque hoc, that it was for
Eafe and Favour. Defendant demurred, and
Judgment pro Defendant, becaufe there was a
Covenant to pay Chamber Rent, &¢. which in
it felf is for Eafe and Favour. “Raym, 222. Mofe.
dell and Middleton, ‘
Agreement, That he before EsffemTerm next
following, at the Requeft of the Plaintiff, would
furrender up to the Plaintiff his Letters-Patents
of the Stewardfhip of Bromefgrove, to the Intent
that he might renew the Letters.Patents in his
own Name. The Stewar8fhip of a Court-Leet
is within the Statute § Ed. 6, c. 16. of buying
of Offices, 1 Brownl. 71. William{on and Bara-

.

’Cole[hill the Teftator had the Office of Sur.
veyor of Cuftoms by Letters-Patents to him and
&is Deputies ;5 and by Indenture between him
and Smith for 600 J, paid, and 100 L per Annum
to be paid during the Life of Coleflill, makes
.Deputation of the faid Office to Smith; and
Colefhill covenants with Smith, That if Colefbill
die before him, that then kis Executors fhall pay

t0
3
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to hith 300 L. and Colefhill was bound to Smith
for Performance. Per Cur’, The Bond was
void, as againft the Stat. § & 6 Ed, 6. of Buying
of Offices. :

No Leafe to be made of any Benefice or Ec.
clefiaftical Promotion, or any Part thereof;
and not being impropriated, fhall endure any
longer than while the Leflor fhall be ordinarily
refident, and ferving the Cure of fuch Benefice
without Abfence above 8o Days in .any one

Year; and all Bonds and Covenants for fuffer- -

ing any fuch Parfon to enjoy any fuch Bene-
fice with Cure, fhall be void, 13 Eliz. cap. 20.

14 Elix. c. 12. either by Parfon or Curate ; and
fo the Stat. 13 Eliz. of Leafes made by Parfons, -

that upon Non-refidence for 8o Days, the Leafe
thall be void. This Statute voids Bonds and
Covenants for Non-refidence.

Covenants upon ufurious Contra&s are alfo
void, and Bonds of Covenants upon fuch Con.
tradts. T

In A&ion of Covenant on Articles, whereby
the Parties, 8 March, on Loan of oo /. for
Seven Years, from 12 Novemb, before paying
15 /. half Yearly for Interelt, the firft Payment
to be on Pentecoff.  Vid. infra.

Debt on Bond to perform Covenants in an
Indenture, which was to pay Rent. Defendant
pleads the Stat. 32 H. 8. which makes Leafesto
alien Aurtificers, void. Sid. 357. Freeman and
King.

 Covenant to do a Malum in [e,is void 3 foa’

Malum probibitum 3 as if one covenant to main-
tain another in Suits, or that he will appear in
Inqueft, that he will foreftall Corn. Tenantin
Fee-imple of Lands covenants, That he will not
alien it: Covenant that a Tradefman will not
exercife his Trade, if ic be abfolute, it’s void.
Hh Gene»
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Generally where the Matter being in a Con-
dition, will make the Condition void, becaufe
it is againft Law ; there it being in a Covenant,
will make the Covenant void.

And yet a Man may rcltrain himlelf where
the Law doth not reftrain him ; as Tenant co-
venants, That he will not cut any Fuel without
the Aflignment of the Leflor, &, for in {uch
Cafes, Modus & convintio vincunt Legem, Vi id.
fupra, where and in what Cafes Action of Co-
venant will not lie.

If 2 Man [eifed of Lands in Fee, covenants to
ftard {cifed of it to fuch Ufes as no Eftate will
arife by the Covenant; yet it may be good by
way of Covenant, and give Remedy to the
Covenantee in an A&ion of Covenantj but
with this Difference : If the Covenant be fu-

‘ture, as where one Man doth covenant with

another, That in Confideration of a Marriage,
his Lands fhall defcend, remain or revert to
his Son and Heir apparent, and to the Heirs
of his Body on the Body of bis Wife; in this
Cafe the Covenantee may have a Writ of Co-
venant ; for if the Covenant be prefent, as that
a Man and his Heirs fhall from henceforth
ftand and be feifed o fuch and fuch Ufes, and
the Ufes will not arife ; by Law in this Cafe,
po A&ion of Covenant will lie for the Cove-
nantee in this Cafe ; for un-action of Covenant
will not lie, but where it is covenanted that a
Thing fhall be done hereafter, or hath been
done heretofore, and not for a Thing prefent §
as when 4. doth covenant with B. That his
tlack Horfe fhall be for ever the Horfe of B.
this is no good Covenant ; and albeit he keep
the Horfe, ftill B. can have no Remedy.
Plo, 307,308, 27 H. 8. 16. Finch, Ley 49,

Whas.
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What Covenants are woid,
Againft Law.

~ The Sheriff of a County makes B. Under-
Sheriff, and takes a Covenant of the Under-
Sheriff, That he fhall not ferve Executions
above 20 /. without his Special: Warrant. This
is a void Covenant, for that it is againft Law
and Juftice ; for the Under-Sheriff 1s liable to
execute all Procefs as well as the Sheriff.  Hob,
Norton and Simms, , ;
_ If Covenant be to do a Thing malum in e
it's void. 1 Inff. 206. &b, |

Coveriant, That he fhall not levy a Fine
within 4 H.7. or that he fhall not fuffer 2 Com.
mon Recovery, it's void. 10 Rep. 386, b,

If one covenant, That ke will maintain ano-
ther in his Suits, or that he will appear in In:

quefls, or that he will foreftall Corn, &, Thefe-

are againft Law, and void.

If a Man be a Tradefman, and he covenants,
That he will not ufe or exercife his Trade ¢
This Reftraint, if it be abfolute and cotitinual,
is void ; but if it be fub modo only, as that he
fhall not ufe his Trade for fome Time, or in fuch
a Town only, this is good. L

If A. owe Money to B. and B. owe Money
to C. and B. doth make a Letter of Attorney to
C. to fue 4. at his own Charge ; and B. doth
covenant with C. that he will not releafe the
Debt to 4. the” in this Cafe it be Maintenance
in C. to fue 4t his own Charge, yet the Cove-
nant is not againft Law,

Hh 2 Tebt

46
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The Law of Covenants,

Debt upon a Bond for Performance of Co
venants: Plaintiff afligns a Breach, Defen-
dant demurs, It was an ufurious Covenanr,
and’ agaipft Law; and a Breach cannot be
afligned in omitting the doing of that which is
unlawful to be done. Cro. Fac, 578,

Impoffible,

Covenant to affign to the Covenantee a

Commiffion of Bankrupt, void. So a Bond.
Street and Daniell; for it’s impoffible to affign
the Commiffion.
. Covenant to go from St. Peter’s Church in
Weftminfler, to the Church of St. Perer’s in
Rome in three Hours ; 1°s impoffible. 1 Inf.
206. b.

If 2 Man covenant to do a certain Thing
before a certain Time ; altho’ it become impo
fible by the A& of God, yet this fhall nat ex-
cufe him, in as much as he had bound himfelf
precifely to doit. 1 Rall. Abr.450. Q.

If 2 Man covenant to leave a Wood in as
good Plight as he finds it: If the Trees are
thrown down by Tempeft, by this the Co.
venant 1s not broken, for now it is become |
impoffible by the At of God, and in this -
Cafe the Covenantor is not bound to fupply
it.

If one covenant to fuftain Houfes or Sea-
Banks, or covenants to leave them in as good
Cafe as he finds them : 1f the Hounfes are burnt,
or thrown down by Tempeft, or the Sea.
Banks overthrown by a {udden Flood, the Co.
venant is not broken by this Accident only ;
buc if the Covenantor do not repair, and make

up
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up thefe Things in convenient Time, the Cove-
nant will bebroken.  Perk. Se&.738. Plo. 227.
5§ Rep. 155,

If in a Deed fome Covenants are againft
Law, and fome good: Thofe which are againft
Law, are void 4b initio, and the reft fhall ftand.
11 Rep, 27. Pigo’s Cafe.

Hb3 CHAP.
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CHAP XLIX
hat will extinguilh, fufpend or difcharge a

Covenant,

F the Owner of a Ship covenant with B.

Difch . That he will receive {ich Loading that he
ifcharging

4 TEINS  fhall appoiot at 7% by fuch a Day, and then to
f}fea’vc:ia?i’ go with the firft fair Wind to R. and there

pot a Dif. unload, and take in other Wares ; and after B, .

charge of the difcharges him of the taking in of the Goods at

Refidue. . but that he fhall receive his Loading at R.
This Difcharge of Parcel of the Covenant, is
not any Difcharge of the Refidue ; Smirh and
Barnes 3 for thefe are feveral. 1 Roll. Abr. 472.
-~ By Rafure, Breaking off the Seal, by Rafure
of the Date after the Delivery, ¢&¢. Covenants
may be avoided. :

Where the Covenants are feveral, if the Seal
of one of the Covenantors be broken off, yet
this fhall not avoid the Deed but as to him on-
ly. Aliter, where the Covenants are joint ;
there, by the breaking one of the Seals of the
Covenantors, all the Covenants are defeated.
§5 Rep. 22. Mathew(on's Cale,

If the Eftate be created, and a Covenant in

By cesfing of Law annexed to it, if the Eftate ceafe, the
the Eftate. ~ Covenant {hall ceafe ; if exprefs Covenant be
annexed, aliter.  ¥id. 2 Brownl. 162, 163.
By Alteration  1he Mayor and Citizens of ILondon cove-
ofaCorn-mill nanted to find eight Men to grind every
‘“Fl‘;a“H“’r’f‘? Day in Bridewell Mill, which they let to the
g’i}d’mf‘;e 1 of Defendant 5 and agreed, That if they failed
his Covenang. therein, . the Defendant thould retain fo mucl;
0
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of the Rent out of his Rent: The Defendant
pulled down the Corn-Mill, and made it an
Horfe Mill, and would now defalk fo much
out of his Rent as he ought to be allowed
for the eight Men. Per Cur’y, By the Alte-
ration of the Mill in this manner, the Lef
{ors are difcharged of their Covenant, Cro. Fac.
182. City of London againft Greyme.
Leflee covenants to repair. Leflor grants
the Reverfion to another: Grantee of the Re.-
verfion fhall not recover Damages but from Where by the
the Time of the Grant, and not for any Time Recovery of
before: And by Mamwood, by the Recovery E“f‘;’“ﬁsh‘gz
of the Damages, the Leflee Thall be excufed ienfd ever
ever after for making of Reparations; {o as after for ma-
if he fuffer the Houfes, for want of Repara. king Repara-
tions, to decay, no A&ion fhall be brought tioms, but the
thereupon after for the fame, but that the Cove- g:’t‘;:'gm ‘s
nant is extin®. 3 Leon. 51, '
Covenant brought againft the Affignee of
Leflee for Years. Whereas he made a Leafe
for Years referving Rent, &c. Leflee cove-
nanted to build an Houfe upon the Land
within the firft ten Years, that he afligned
over his Term. He breught the A&ion a-
gainft the Affignee. Aflignee pleads, That
the Leflor entered, and had Part of the Pof-
feffion for Part of the ninth Year. 1t not
good : That B. did enter is too general, and Covenant to
“thall be taken ftrily againft him that pleads build- Entry
it ; and it may be that he entered by Wrong, Of;a’;‘ezl“e&‘
and f{o it may be he entered by Right, as for ieendantbugh;
- Non-payment of Rent, as the Truth was ; and to fay, That
if he entered lawfully, then it is no Sufpenfion he would not
or Extinguifhment of the Covenant ; and if fuffer him to
the Covenant was {ufpended, it was only for build.
the Time the Leflor had Poffeffion, and the

Hh 4 Party
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Party hath not anfwered the Time before or
after 3 and cited a Cafe, M. 28 & 20 El in
B.C. Leflee for five Years covenanted to build
a Mill within the Term, and becaufe he had
not done it, Leflor brought A&ion of Cove-
nant.  Defendant pleads, That within the laft
three Years, the Leflor held him out, &v. fo
as he could not build it. Per Cur’, He ought to
fay, That the Leflor with Force held him out,
otherwile it would be noPlea ; and in the prin-
- cipal Cafe, he ought to have fhewed, that he
would not {uffer him to build. Godb. 69, 74.
,‘ More 402. Barker’s Cale.
NoA&ofthe 1t is refolved in Brert and Cumberland’s Cale,
Leffee fhall That no A& of the Leflee fhall difcharge
g!fc?al’;ﬁf b himfelf, or his Executors, of a Special Co-
o 20T U venant to pay Rent, of which the Affignee of
Executors, of E) :
4 Special Co- the Reverfion fhall have Advantage, per Staz.
venanttopay 32 H. 8. Sir Tho. Foues 144. Afbborn and Mun.
Rfr:]t', of - ]0_}" , :
X%d‘ 'hef Leffee covenants to repair the Banks, which
the Reverfion Py fudden Floods are broken down, under
fhall have  Penalty of 10 /. Leflee is excufed of the Pe-
Advantage. nalty, but he muft repair in convenient Time.
AR Dyer 32.
S. covenanted jointly and feverally with two
{everally, and afterwards one of the Covenan.
tors marries with one of the Covenantees. Per
Moallet, the Covenant is gone. AMarch 103.
Covenant by two, artificially to build an
Houfe : The one makes Default, and the Iflue
is found for the other.  The firft fhall be dif-
charged. Sid,76. Boulter and Ford.
" Where a Covenant is become impoffible to
be done by the A& of God ; as where one
doth covenant to ferve another feven Years,
and he die before the feven Years expin:g:
y
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By this the Covenant is difcharged. 1 Rep.98.
Plo, 286.

By Releafe. Vid. Releafe.

By Determining the Eftate. Vid. Pof.

If one covenant to leave a Wood in the
fame Plight he finds ir, and he cuts down
the Trees, the Covenant is broken prefent-
ly, for it is now become impoflible by his
own Aét; but if the Trees are blown down
with the Wind, the Covenant is not bro.
ken, for now it is become impoflible by the
A& of God, and the Covenantor is not bound
to fupply it.

If A. covenant with B. to build an Houfe Covenantee
by a Day, and B. doth forbid him, and fggxg;ﬂz‘;‘:
thereupon he doth forbear to do it; the Co- toperformhis
venant is broken, and this will not excufe Covenant,
him : But if he do by an a&ual Impediment =~
hinder him, or be the Caufe why the Thing
is not done, then the not doing it is no
Breach of Covenant : And therefore if a
Leflee covenant to cleanfe one of the Ditches
in the Lands demifed, and the Leflor enters
upon the Land- it felf, and keeps out the Lef~
fee, and he doth not cleanfe the Ditch by the
Time, by this the Covenant is broken : But
if the Leflee doth by Force keep the Leflee
out of the Ditch or Place it felf, comra.  Trin,

36 EL B. R. Carrell and Reade.

What
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What (hall excufe the Performance of a Covenant,

. or not,
Atk of God.

A Mancove- If a Man covenant to do a certain Thing
',}?ﬁ “"” ﬁ;’c; before a certain Time, tho’ it become impol-
becorbes jum.. Dle by the A& of God ; yet this fhall not ex-
poflible by cufe him, for as much as he precifely bound
the AG of himfelf to doit. 1 Roll. Abr. 450.
God. A Man covenants to deliver Goods at
: London, aid the Boat is over-turned by Tem.
peft ; yet this fhall not excufe him.  Zompfon
and Miles, Trin. 32 El._B.R. Q.
Covenantto  If a2 Man covenants to build an Houfe
II’_i“’d(. an 1 before fuch a Day, and afterwards the Plague
thguPT;gZ"e is there before the Day, this fhall excufe him
is there.  irom the Breach of the Covenant for not ma-
' king it before the Day ; for the Law will not
compel him to venture his Life, but he ought
to do it after. 1 Roll, dbr. 452. Lawrence
and Preatiman,
Diverfity As to this, there is a Diverfity : Where the
where the.  Law creates a Duty or Charge, and the
Law creates 1 Party is difabled to perform it without any
fw}l)e‘:tey:h:“ Default in him, and hath no Remedy over,
Party by his there the Law will excufe him 5 as in cafe of
own Contra®t Wafte, where the Houfe is deftroyed by a
makesaDuty. Tempeft: Bue when the Party by his own
Contraét or Covenant creates a Duty or
Charge upon himfelf, aliter 5 as if Leflee is
bound to repair,® tho’ it be burnt down by
Lightning, he muft do it. Allen 2.

A Man
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A Man covenants, That his Son fhall One cove-
marry the Covenantee’s Daughter : If the Dants That
Daughter refufeth, yet the Covenant is bro- n::g‘”:,i’g;&
ken; for the Daughter is a Stranger, and venaztee»s ‘
he hath taken it upon him thac his Son fhall Daughter,
marry her. Perk. 756. and fhe refir-

In Leafe for Years, N. covenants to re- feth.

3ir, &c. and to yield up ac the End of the

Ferm : But during that, one B. enters by
elder Title, the Leflee by that is difcharged If the Land
of the Covenant to yield up all ; if the Land :’g e’%‘:::;:g;
be gone, the Covenant is difcharged. DNoy 7. o yield up is
Andrews and Needpam. difcharged.

ALt of biws that 4 to bave the Advantage,

If Teflee for Years covenants to convey
the Water which ftands upon the Land, be-
fore {fuch a Day ; and after the Leflor en- Covenant col-
ters before the Day, and continues there till lateral.
the Day paft; yet this fhall not excufe the
Performance of the Covenant, for that it is
collateral to the Land. Hil. 37 El. B, R.
1 Roll. dbr. 451,
If a Man covenant with me to colle&
my Rents in fuch a Town, and I interrupt Where Inter,.
him, this fhall excufe the Covenant. H, 37 E/, ruption fhall
B, R, | excufe.
Declaration, That the Defendant cove- *
nanted to deliver to him 1500 Meafures of
Saltpetre before fuch a Day, and that he had
not done it. The Defendant demands Oyer
of the Deed, in which the Covenant was as
before: Provided, That if any Mifchief
happen by Fire or Water to difable him, he
fhall be excufed ; and pleads he was difablgd Difabiliry,
- by
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Variance,

In what Cafe
burnin '
down by Fire
fhall be an
Excufe,

The Law of Coberiants.

by Fire: Iffue, and Verdi&t pro Quer’. Mo-
ved in Arreft of Judgment, That there was
a Variance in the Deed, on which he de-
clares; and this produced -in Court, for one
is abfolute, the other conditional : But Judg-
ment was given pro Quer’; for he need not
declare on more of the Deed than the Cove-
mant, and it is on the Part of the Defendant
to fhew the Provifo, which goes by way of
Defeazance of Covenants, 1 Levinz 388.
Blliot and Blake.

If the Thing to be performed by the Co-
venant may not be performed without the
Prefence of the Covenantee, there his Ab-
fence fhall excufe the Performance. 1 Ro/l.
Abr, 457. As if the Covenance be to make a
Feoffment to the Obligee.

If a Man be bound to B. that 7. S. fhall
marry Fene E. before fuch a Day, and
before the Day B. marries her himfelf:
Hereby the Covenant is difcharged. 1 Ff.
206.

Pyracy no Excufe of Breach of Cove-
nant. 1 Brownl, 21,

If Leffee for Years of an Houfe cove-
nant to repair, and to leave it in as good
Plight as he found it, and after certain
Sparks of Fire come out of the Chimney of
the Leflor into this Houfe near adjoining,
by which the Leffee’s Houfe is burnt down ;
this fhall excufe the Performance of the Co-
venant, fo that he is not bound to re-edifie
it, becaufe it came by the A& of the Leflor
himfelf, 1 Roll. Abr, 454.

Cove-
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Covenant to enfeoff the Covenantee be- Covenantee
fore fuch aDay; and after and before the diffifeth the
Day the Covenantee difleifeth the Cove- Covenantor
nantor, and keeps it with Force and Arms
till after the Day, fo that the Covenantor
cannot enter ; this fhall excufe the Perfor-
mance. 8 Rep, 92. Framces’s Cafe.

I Leffee for Years covenant to relin-
quifh Part of the Land at the End of the
Term, fallowed and fit for Wheat, Provifo,
the Leflee upon fuch Warning may furrender
and depart at any Fealt of Michaelmas, at
any Time within the Term performing the
Covenants; if he after Warning furrender,
and doth not leave the Land fallowed, he
hath forfeited his Covenant, forthe Accep- Acceptance
tance of this Surrender doth not difpence of a Surren-
with the Covenant, in as much as by the g?; does “‘?“h
Covenant heis to accept it, Moyleand Auffen. g Fo" ™
X Roll. Abr.4$5. nant.

Covenant not to aflign without the Lef-
for’s Confent, is not difcharged by the Lef-
for’s Entry into Part of the Land. Stiles,

7 265. Collins and Silly. 1t being a Collate~ goltateral
ral Covenant. Covenant

A Condition recited, That the Defendant '
ferved the Plaintiff as a Brewer’s Clerk, and
that if he performed fuch Covenants, dre:
Defendant pleads, Petformavis omnia. Plain-
tiff replies, That one of the Covenants was
to. give the Plaindfl a true Account of all
{uch Monies as the Defendant fhould receive
when requefted; and alisdgeth, that 30l
came to his ITands, and he requefted, and
he refufed. Defendant rejoins, confefling
the Receipt, faich, That before the Requeft

made
3
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Excufe that

he was robs
bed,

Departure.

Conclufion of
2 Plea,

&he Law of Cobenants:

‘made by the Plaintiff, he laid ic up in the

Plaintiff s Ware-houfe, and that certain
Malefaétors (to the Defendant unknown)
fiole it away, Et boc predicd, ¢ Plain-
tiff demurs generally :

1. Becaufe it is a Departure, it’s rather
an Excufe than Account.

2. He ought not to have averred his Plea,
but concluded to the Country ; for the
Plaindff in his Replication alledgeth’
sol. the Defendant gave no Account,
and the Defendant in his Rejoinder fets
forth, hedid give Account; There was
an Iffie ;

But both were over.ruled :

1. It is io Departure, but a Fortificatiori
of the Bar; for fhewing that he was
robbed, is giving an Account.

2. The Conclufion is proper, becaufe the
Defendant alledgeth new Matter, and
therefore onght to give the Plaintiff
Liberty to come in with a Sur-rejoinder;
and anfwer to it; for he doth not fay,
he gave an Account, but fets forth the
fpecial Matter how: 1 Vems. 121, Vere
Smith.

A Covenant of a Charterparty for the
Freight of a Ship. Defendant pleads, Thac
the Ship was loaden with French Goods, pro-
hibited by Law to be imported. Upon De-
murerr, Judgment was given pro Quer’. For
per ror° Cur'y If the Thing to be done was

kawfik

E
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lawful at the Time when the Defendant did A Thing
3 : lawfulto be
enter into the Covenant, though it was 3 "0
aftetwards prohibited by Act of Parliament, ime of the
yet the Covenantis binding. Durus Sermo. Govenant, af-
3 Mod. 39. Brafom and Deane, ;{ar%s prohi-
ited.

Some other gaod Cafes,

Nate, If the Deed it felf, wherein the Co-
venants are, or the Eftate on which the Co-
venants, as Acceflary to the Principal,do de-
pend, is gone and determined, there regu-
larly the Covenants are gone alfo; and there-
fore if a Leafe for Life or Years be furren.
dred, whereby the Eftate is gone, or a Deed
becomes void by Rafure or the like, and
there be Covenants in the Deed, hereby the
Covenants are gone alfo ; but this Surrender
doth not difcharge the Breach. Dyer 28.
§ Rep. 23. 40 Ed. 3427, Brook Surrender 47.
Covenants 42.

Walker againft the Dean and Chapter of
Norwich, Trin. 9 Fac. Rot. 1414. A&ion of
Covenant brought upon an exprefs Covenant
in a voidable Leafe, and the Queftion was, If
the Covenant be good, the Leafe being void 2
And adjudged, Trin. 10 Fac. that the A&ion
lies well, altho’ the Leafe be void, and Mape’s
Cafe wascited. Brownl, 1. p.21.

If a Leflee covenant for him, and his Af-
‘figns, to build an Houfe upon the Land de-
mifed within 7 Years, and the Leflee affign
it over 5 in this Cafe the Affignee is charge-
able, § Rep. 17. Butif a Man covenant for
him and his Affigns, to make a Feoffment,
Obligation, or the like ; in this Café the Af-

fighee
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fignee fhall not be charged, albeit hie be na.
med.

Leflee covenanted, That he would repair
the Houfe with convenient, tenantable and
neceflary Reparations. Leflor brings Cove.-
nant, and alledgeth a Breach for not repairing
for Want of, Tiles, and Dawbing with Mox-
ter ; and did not {hew, that it was not tenant-
able. The Opinion of the Court was, That
he ought to have fhewed it ; for the Houfe
may want fmall Reparations, as a Tile or
two, and a little Morter, and yet have con-
venient, tenantable and neceflary Reparationss
March vy. Comishy’s Cafe.

If I covenant, That a Man fhall enjoy fuch
Land until or a4 the 15th of April, the 15th
Day fhall be taken exclufive.

CHAP.
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CHAP L

Covenants determining with the Effate, or of fii-
ing Covenants after the Eftate determined.

IT is commonly faid in our Books, tha¥
Covenants in a void Deed are void ; i
Sopran and Skurri’s Cafe, Yelv. 18. The De-'
clardtion doth riot exprefs that Z. did demife
the Houfe, and if there be no Demife, theré
is no Term ; and the Indenture was fealed on
the Part of the Leflee, 4nd not on the Part
of the Leflor, (for any Thing that appears):
And if Leflee fedls his Part, and not the Lef- {.effze feais
{or, nihil operatut, neither in refpeé of the In- his Pare, and
tereft; nor in refpe& of the Covenants, for notthekefs
the Covenants depend upoen the Leafe, for-
and the Bond on the Covenants ; ind
if the Ledfe hdd been niade, and after fur-
rendred, all the Covendnts and Bonds for the
Performance thereof had been void alfo ;
but yet in fore Cafes, the Acceptance of the
Surrender fhall nioc difpenfe with the Cove-
nant, as Noy 18. Auftin and Moyle, 1 Leon,
p- 179. Cherey and Lamgley.  Auffin and
Moyle's Cafe was, A. leales by Deed to M.
for Ten Years, and M. covenants at the End
of the Term to leave Four Acres of the Land
fallowed and ploughed ; and in it alfo there
was a Provifo, That if A4 miflike his Bar-
gain, that upon a Year's Warning he may * Accéprarice
furrender his Eftate ; and M. furrendered, but of a Surrene
left not any fallowed : * The Acceptance of der difpen-
the Surrender hath not difpens'd with the ,Govenant o
Covenant, but upon Q‘I'v'_oid Leafe the Cove- do a future
1 nants &&.
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nants are void, as in Capenburft’s Cafe, 1 Keb.

131, 164, 182. Bond for Performance of
Covenants, that the Grantee fhall quietly en-

joy a2 Term ; but the Grant was of fo much

of the faid Term as {hall be unexpired at his

Death, which, as Chedington and Grofvenor’s

Cafe, 7 Dier, is void, and fo the Covenants

depending thereupon are void alfo. -

Diverfity, dam put a Difference, and it was agreed,
where a Deed Where 2 Deed is void in the Fabrick, there
;;Zolégblr?ck .the Covenants on it are void, as when a
and where ~ Freehold -is to commence iz futuro, and
thereis only where there is only want of Intereft in the
want of Inte- Party-Grantor; but thatDeed is good: Which
reftin the  the Court agreed, if the Intent is, that the
f‘;‘:ty'Gra"' Covenant fhall go with the Leafe, which if
’ void, that falls. Leafe of Tenant pro Life for -
Twenty one Years, with Covenant to enjoy

, during the Term, and Bond according ; by
Debt lies not his Death the Bond falls. In Dier, there was
on the Bond Opinion, that Debt lay on Bond, not-

after Releafe 7. .2 ' 3,

of Covenants. Withftanding a Releafe of Covenants in an
Indenture, to-which the Obligation relates ;

but that Cafe is fettled, that the Bond and

Covenants to which it relates are but one
Aflurance, and the one being made void,

the other falls: Vid. Sid. 307. 2 Keb. 116.

Tenant for Life makes a Leafe for Years,.

. Leflee by Indenture grants and fells all his

Eftate, Hib in tam amplis modo & forma, as

. he.oughtto hold it. Leflee for Life dies, he

in Reverfion enters ; Bargainee brought Co-

venant again{t the Bargainor, it lies not.

Here ic no Warranty in Deed or Law, but

only an Aflignment ; and if there were a

Warranty, yet the Covenant determines with

the Eftate ; as Tenant in Tail makes a Leafe

for Years, and dies without Iflue, the Cove-

nant
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nant doth determine with the Eftate, Cr. El.
157. Lyndidale's Cafe, 1 Anderfen 12. Serle’s
Cafe.

But let the Leafe be good or void, yet Upon Evic-
when there is an Evicion, Covenant lies, tho’ tion Cove- .. .
the Leafe be originally void. o ”;“‘If‘es{z ‘é‘“

Covenants in Law extend to lawful E- :er?gi:;]e ¢

. o . . ‘ Y
victions, and to Eftate in Being, and not vojd,
- where an Eftate is determined ; as Leflee for
Life makes 2 Leafe for Years, and dies, Lef-
fee fhall not have A&ion of Covenant, or
Covenant in Law, 9 Elizx. Dicer. 2 Brownl.
163, 164.
Capenburff's Cafe was :
Debt on Bond conditioned for Perfor-
mance of Covenants in an Indenture, by
which the Defendant’s Teftator being Lef~
fec for Years of a long Term, affigned fo
much of the Term as fhall be to come at the
Time of his Death to the Plaintiff, and co-
venants that he fhall enjoy it ; and he makes
the Defendant Executor, and dies, and af-
figns a Breach, that the Defendant after the
Death of the Teftator oufted him ; and af-
ter Verdi& pro Quer’, it was moved in Arreft opligation
of Judgment, that the Aflignment of fo much to perform
of the Term as fhould be to come after his Covenants,
Death was void, and fo is the Covenant al- Whese there’
fo ; for the Covenant cannot fubfift without ife Optey,
. ga-
an Eftate, and that the Affignment was void, tion is fingle.
were cited, 1 Rep. Re&or of Chedington’s Cale,
and Grawvenar’s Cafe in Dyer, and 2 Cr. Child
and Baylie’s Cafe; and fo is the Covenant,
Yelv. 18. Sopranie’s Cafe, and of that Opi-
nion was the Court : But it was further mo-
ved, that then the Oligation is fingle ; for if
the Gondition refer to a Thing that is not, it
is all one as if there were not any Condition,
' . Iiz “and
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Obligationto and to this the Court inclined ; but afeer-

perform Co. wards the Covenant and Obligation being

venants ina  both for the Corroboration of 2 Grant which

veid Grinf, was void, they are alfo both void, and

allvoid- the Court gave Judgment pro Defendant,
1 Lew. 4.

In Covenant the Plaintiff declares, Where-

as the Queen by her Letters Patents granted

_Licence to him, his Deputies and Afligns, to

buy Spanifh Wooll, and to tranfport it hither

&¢. He by Indenture granted to the De-

fendant and to R. N. the faid Licence for

Eight Years; in Confideration whereof, the

Defendant did covenant and grant to pay

him 100 L every Year at Two Feafls, (viz.)}

the Annunciation, and Michaelmas ; and fur-

ther, That every Year at the Feaft of the

Annunciation, or within Twenty Days af-

ter, he would make a new Obligation of

150 /. for the Payment of the {aid 100/ the

next Year, and alledges i» faéto, that the De-

fendant had not paid him the §o L due to

him at Michaelmas, 28 E. and that he did not

make an Obligation at the Annunciation, &-.

and for thofe Covenants broken he brought

the A&ion. The Defendant pleads, that in

Pravifs, Yehe the Indenture is contained, Provifs femper, that

does not pay if the Defendant doth not every Year make

f"‘é‘ ‘L":j‘eﬁ the Bond at the Feaft of the Annunciation, or

e Taden ™ failed in Payment of the Money at the Day;

turerobe  that then and from thenceforth the faid In-

void: A&ion denture, and every Claufe, Article and Sen-

lies for Co-  tence therein, fhould be void and of none Ef-

;emt‘;".fbm' fec, and fhewed that he failed in making the

ehe Endencare OPligation at the firft Day, and fo the In-

#s void, denture is void. Judgment f aéfio. The

A&ion lies, for this Covenant broken before

the Indenture became void ; but they agreled,

that
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that for the Covenant for Payment of the
Money no A&ion did lie, becaufe the In-
denture was void half a Year before by not
making the Obligation, and the Intent of
of the Party was, that it fhotld be void on-
ly to have Benefit of Covenants broken in fu-
turo, but for Covenants broken before it was
"never their Intent, but that the Party fhould
have Advantage of them. But by #ray, the
Thing that makes the Indenture véid is the
breaking of the Covenant, fo they are both
at one Time, and {o he hath had all his Bar-
ain and all his Benefit of the Indeature, and
o the other Party is at large. Judgment
pro Quer'’. Cr. EL Dr. Man verfus Gee.

Pleading.

Requell brought Covenant againft Hurs,
Parfon of D. The Cafe was, That Hart let to
the Plaintiff Parcel of his Glebe and Tythes
for Term of the Life of Harr, if he thould
continue fo long Parfon, rendring 26 5. 8 4.
Rent ; and covenants by another Deed, that
the Leflee thall peaceably and quietly have
and enjoy the faid Land and Tythes, and
covenants likewife that he had not done any
A& or Aés, by which the Plaintiffl fhal] be
interrupted in the faid Leafe, where revers
he had made another Leafe before of them
to 7. S. And the Plaintiff being oufted by
F. S. brought this A&ion againft the Defen-
dant, who pleads the Stur. 13. EL ¢! 1o. That

. Leafes made by Parfons, otherwife than is
therein limitted and exprefled, fhall be void,
and he pleads over the Statute of 14 El ¢. 11.
that Covenants fhall be of the fame Validity,
and not otherwife, as Leafes by the fame Per-

Iij fons ;

435
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fons ; and in as much as the Leafe is void,

. there being another more ancient Leafe in

Stat. 14 EL
explained.

efe, fo the Covenant fhall be alfo. Gawdy ;:
the "Statute of 14 Eliz. doth not intend to
avoid any Covehants, but {uch as were made-
to corroborate Leafes made void by Stat. 13EL

‘before, and not to defeat Covenants made

Difference
between the
Endof a
Term and
Expiration of
Seven Years.

upon void Leafes by the common Law, guod
note adjorn’, Hill. 37 El. Rot. x61. in a private

Manufcript. R
Mbile brought Aétion of Covenant againft
Auften ; Defendant demurs upon the Count,
and the Cafe was this : Leafe for Seven
Years to Auften by Indenture of Land, who
¢ovenants to leave Part of the Land 24 finem
diéti Termini fallowed and fturred, fit for
Wheat-Seafon, Provifo, that it fhall be law-
ful for the Leflee at any Time within the
{aid Term, giving Wacning to the Leffor at
the Feaft of St. Michael, to depart, &c. and
he doth noc leave it fallow according to the
former Covenant : The Q. was, If the Lef-
{ee be bound to leave it fallow or not, when
he departs within the Term ? For this Pow-
er of Departure upen Warning is limited
with this Performing of Covenants, adjorn”
sota per Yelverton and Tanfield, That the End
of the Term of Seven Years, and the End
of the Term, are all one, for both refer to
the Intereft of the Term, and to the Deter-
mination, be it by Surrender or otherwife ;
but ifit were at the End of Seven Years, this
is not before the Seven Years incurr’d withs
outrefpeét to the Term : Vid. Br. Expofition
of Terms, 44. 35 H-8. Vid. Pager's Cafe, in
the Recor of Chedington’s Cale, Dier. fo. 177.
And after comes Crook, who faid, that the
Plaintiff fhall not have this Action: For after
' o the
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the Covenant broken it appears that- he had

accepted the Surrender of the Term, where-

by he is concluded. Per tof Cur’, tho he had Acceptance
accepted of a Surrender of the Term, yet he of Surrender,

may have Covenant for Covenant broken be- 32 conclu-

fore ; but A&ion of Wafte he may not have, ﬁ:?fg’f,,
for he accepts of the Land, which is Parcel Agion.
of the Thing to be recovered by the Action,
for which Judgment was given pro - Quer’.
Hill. -4 Fac. B. R. entred, P. 3. Rot. 271. Pri-

vate Manyfcript.

What Covenants are good in a woid Leafe.

Per Haughton, in Waller's Cafe : If the Co-
venant depend on the Intereft of a Leafe, as
a Covenant te pay Rent is void, if the Leafe
is void ; but where the Covenant is for a
Thing collateral, as a Covenant that the Lef-
for isOwner at the Time of the Leafe,or the
that the Leflee fhall enjoy it ; thefe Cove-
nants being collateral to the Leafe and Inte-
reft, are good, tho’ the Leafe be void. Ni?
chols com’.. Covenant to fave the Plaintiff
harmlefs againft 7. in a void Leafe, the Lef-
fee is difturbed by 7. the Covenant.is good :
For when an Eftate is created in which is
implied a Covenant in Law, there if the E~
ftate be void, the Covenant is void alfo;
but when there is an exprefs Covenant in
Deed, dliter, altho’ the Leafe be void or
voidable; as if he covenant that the Leflee
fhall enjoy during the Term, and the Leflee
refign, yet is the Covenant good, altho’ the
Term is gone, Owen 136

1ig4 Where
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Altion on Where-a Parfon makes a Leafe for Years,
the Leafeof in which were divers Covenants, and after
a Parfon lies he became Non-refident, by which the In-
for Covenent Jenrure became void ; yet he may maintain

ll;:?-f:: an A&ion of Covenant for a Covenant bro-
his Non.  ken before his Non-refidency, Cr. El. 244.
gefidency. Condition to perform Covenants in a

Leafe ; Defendant pleads Covenants perfor-
med, the Plaintiff by Replication fhews the
Covenants, whereot one was, that he fhould
enjoy fuch Lands let to him, quietly, &
and theweth iz facto, that the Detendant had
Conditjon  difturbed him. Defendant by Rejoinder
broken be-  fheweth, that in the Indenture was a Pro-
g‘?'? the Con- 1005 that if he paid 10 /. the 31 of March,
f;f:;':dper’ go EL that then the faid Indenture and all
whereby che therein contained fhall be void, and alledg-
“Indentyre is ed he paid the 10 /. at the Day ; it was ad-
vaid, judged, that by the Covenant broken before
the Condition performed the Bond was for-
feit, Cr. EL 244. Hill and Pilkington.
Covenant, for that the Defendant 35 EL
let to him the Lands for Six Years, and cove-
nanted that he fhould enjoy it without Inter-
ruptionduring the Term,and difcharged from
Tythes and other Duties : And further co-
venanted, That if Tythes were demanded
and recovered againft him during the Term,
‘that he fhould recompe fo much in his Hands
of the Rent as the Tythes amounted to, and
for Breach fheweth, that the Parfon 42 EJ,
fued him, for the Tythes of Corn growing
there in the Years, 38, 39 Eliz. and fo
brought this Adtion, and thereupon it was
demarred.

Per
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Per tot’ Cur’, this Suit after the Determina- A Suic afrer
tion of the Term is a Breach of Covenant, the Determi-
for hedid not enjoy it difcharged, &c. which nation of 2
is not intended of a real Difcharge, for thac T;"“ 510

. what Cafe a
- appears not by the Intent of the Parties, be- preach of
caufe it is agreed, that if he were fued he Covenant.
fhould recoup as much Rent in his Hands ;
but their Meaning was, he fhould be freed
from Suit and Payment of it, and he is as
greatly prejudiced by a Suit after the Term,
as if he had been fued before the Expiration
of the Term : But it was not alledged that
the Suit was lawful, or that the Tythes were
due ; (for he was not bound to difcharge
him from illegal Suits,) fo the Breach was
not well afligned, Cr. ElL 916, Lamery and
Lovering.

Obligation for Performance of Covenants Obligation

upon a Leafe void per Statute Law is void voidonaveid
alfo ; as where the Szat 32 H. 8. makes void Leafe.
Leafes made of Houfes to alien Artificers,
Sid. 309. And on Bond to perform Cove-
nants which Way foever, the Leafe becomes
void, per Releafe, Surrender, &-c. the Obliga-
tion is void alfo.

Covenants
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Covenants to be performed under a Penalty.

Ii. Debt pro x50 L Plaintiff declares on a
Charterparty, which contained divers mutu-
al Agreements ; Et in performatione conven-

- tionum predictarum ex pavte dicti Magiftri ipfe obli-

gaffer [e ditte Mercator' in penali fumma 150 |,

ad performationem conven’ preditt ex parte
di&ti Mercatorss obligaffer fe dicko Magiftro in fimili
penali fumma 150 [ This Aétion was brought
by the Mafter of the Ship againft the Mer-
chant. The Declaration is infufficient, for
when it comes to the Penalty on the Mer-
chant’s Part it is only obligaffer fe, omitting
ipfe, or prad’ Mercator’ obligaffet fe, and fo it 1s
not exprefly declared that the Defendant was
bound. But Ventris contra, for it is obligaffer fe
pred Magiftro, and none but the Merchant
can be bound ; and had it been jpfe obligaffer,it
had been good, and that is underftood ; but
Judgment was given for the Defendant,
2 Vent. 196, '

& H AP
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CHAP LIL
Bonds for Performance of Covenants.

Differences between Ation brought on the Cove- pig, y geb.
nant, and on the Bond for Performance of Co- 371.
venants.

EBT on Bond for Performance of Co-
venants ; the Defendant fets forth the
Covenants by a Tefatum exiftit, it is ill.

In Agion of Covenant, the Plaintiff may
aflign as many Breaches as he will, tho’ not
in Obligation for Performance ; for in that
Cafe there ought to be a Certainty, and cer-
- tainly alledged, Cr. Car. 176. Sims and Swmirh,
2 Keb. 14. 29.

Debt on Bond of Covenants; After Ver-
di¢t it was moved in Arreft of Judgment,
that the Defendant’s Plea was, that pred’ Ed.
did covenant that R. was feifed, whereas the
Defendant’s Name was Robert that did cove-
nant ; this Mifrecital is not material, becaufe Mifrecital,
here is 2 good Affirmative, and the Bond, if
this be- mifrecited, is fingle. Contra, if it
had been an A&ion of Covenant, or when
the Indenture by Prayer of the Defendant is
entered in hec verba, 1 Keb. 126. Sid. p. 49.
Pegg and Waters. A

The Plaintiff afligned a Breach in Non-
reparations ; Defendant pleads, the Plaintiff
had acquitted and difcharged him of all Re-
parations. Plaintiff demurs. Per Cwr, this
is an Acquictance and Difcharge of the Re-
' parations
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parations for the Time paft as well as the
Time to come, and amounts to as much as if
Releafe. he had releafed that Covenant ; but the Co-
venant being broken, that Difcharge fhall
not take away the Adioh on the Obliga-
tion which was once forfcited, 3 Leon. 69.
Demandof  In Covenant to pay Rent, and in the De-
Rent. claration there is not any Demand alledged,
and it need not, becaufe the Covenant was
to pay fuch a Sum for Rent exprefly ; but in
the Condition of a Bond to perform Cove-
nants exprefled in fuch a Leafe, one of
which is for Payment of Rert, in that Cafe
the Bond will not be forfeit without a De-
mand, 1 Pentr. 259. Norton and Harvey.
If a Bond be with Condition to pay Rent
precifely, there the Leflee ought to feek the
Leflor, and Tender on the Land will not
Demand of €xcufe him ; but an Obligation to perform
Rent. Covenants doth not alter the Nature of the
Rent, 2 Brownl. 176. Manly and Femnings,
Hob. p. 8. Baker and Spain, but that it ought
to be demanded, Cr. Car. 76. Chapman's
Cafe. |
Covenant for Repairs, and for not repai-
ring, the Aéiion is brought. Defendant
pleads, That after the Decay he made fuch
a Concord that the Plaiatiff fhould have 305
¢ c. in Satisfaction, &rc. and thews it to be
executed. Demurrer, for the Acion being
grounded upon a Deed, cannot be difcharged
but by a Deed. But per Cer’, the Plea is good,
Parole Con. for it is not pleaded in Difcharge of the Co-
tra may be venant, but only for the Damages which are
pleadedin  demanded by Reafon of the Breach, and the
B‘fCh“"g‘P Covenant remains. And it is not like to the
Covencot ™ Cafe of an Obligation with a Condition,
not fo in Ob. Which cannot be difcharged by a Contradt,
Jigacion. S ' for
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for there it is a Duty certain, Cr. Fac. 99
Alden and Blague. Y ’ Fac. 99

Condition was for Performance of all Co-
venants, Payments, Articles and Agree-
ments, comprifed in fuch a Deed, dated, &c.
The Defendant fhews, that the Deed was a
Deed of Feoffment, wherein was contained,
that he for 110 I had enfeoffed the Plaintiff
of fuch Lands, with a Provifo, that if the De-
fendant paid fuch a Sum at fuch a Day the
Feoffment fhould be void, and to re-enter
with Covenants to fave harmlefs from Incum-
brances, &v. and that he had performed all Bond to per.
the Covenants, Articles and Agreements, on form Cove.
his Part to be performed. The Plaintiff af- 120t extends
figns a Breach, becaufe he did not pay fuch 2;;?:,: bra
2 Sum at fuch a Day, according to the Pro- Mortgage,
vifo. Per Cur’, for as much as there is not there being
any Covenant to pay that Sum, it is a Pro- no Covenant
vifo in Advantage of the Feoffor, that if he 3P the
paid the Money he fhould have his Land ..
again, and it is in his Ele&ion to pay the
Money or lofe the Land ; therefore the Con-
dition of the Bond extends not thereto, but
it extends to perform the other Covenants,
Cr. Fac. 281. Yelv. 206. Brifcee and King
Knipe, Vid. Yelv. bat Vid. hic infra, 2 Lev.
116. contra.

Covenant : Whereas the Defendant reci-
ting that the had an Eftate for Life in fuch
cuftomary Lands, covenanted that the would
furrender the Eftate upon Requeft, and per-
mit the Plaintiff to enjoy the {aid Lands, and
rake the Rents, Iflues and Profits of ’em ; and
in fafto afligns forBreach,that fthe did not fuf-
er him to enjoy the faid Lands, but had re-
seived the Rents, ¢c. from the Time of ma-
ting the Indenture until the Day of the Writ.

Defendans
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Defendant demurs upon the Declaration :
1. Becaufe there was not any Requeft alled-
ged for the Permiffion, fed non alloc’, for the
Requeft.  Requeft-extends only to the Surrender, not
to the Permiflion. 2. That he doth not alledge
a fpecial Difturbance by Entry, or other-
wife. 3. The Breach is too general, in af-
figning that fhe received the Rents, Iffues
and Profits of the Lands, without fhewing
what, fo as it might be iffuable, and thereby
recover in Damages as much as the De-
fendant recovered, according as it fhall be
In C°V§- proved to the Jury. But per Cur’, in Cove-
3;3:1t'i:£femay nant he may affign as many Breaches as he
affignasma- Will, tho’” not in Debt on Obligation for
ny Breaches Performance of Covenants, for in that Cafe
ashe will,  there ought to be a Certainty, and certain-

g‘;;g‘;‘f‘i,‘zr_ ly alledged, but in a Covenant it may be af-
formance.  1igned as general as the Covenant is, ~ Judg-

ment pro Quer’. Cr. Car. 176. Syms and Swmith.
Q. the late Aé.

Bonds
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Bonds for Perfoimance of Covenants.

Note : The Condition of a Bond was to
perform all Covenants generally, which be~
ing void, the Bond is fingle ; {o if there had
been a void Indenture, or no fuch Indenture.

1 Keb. 130.

Bonds with Condition for the Performance Bonds for
of Covenants, tho’ the Covenants, or fome P;‘mma“ce
of them, be for the Payment of Money, yet zof;;’%’;a:g
the Aflignment of fuch a Bond to the King ggned to the
fhall not be received ; and if it be affigned it King.
fhall be put out of the Court, for no Bond
fhall be afligned, #r (upra, but fuch as are
for Payment of - Money ; Sir F. Haw-
kins verfus Chapman in Scac’. 4 Leon. p. 9.

2 Leon. 5. contra. Vid. hic infra.

A. and B. are bound in a Bond to perform Covenant to
certain Covenants in an Indenture, whereof fave harmlefs
one is to pay certain Monies ; and C. cove- f,i‘.%'.n all
nants with 4. and B. to fave them harmlefs ;,; "8 €0
. . . n
from all Things contained in the {ame In- Indenture,
denture, and after the Monies are not paid extends not
according to the faid Indenture, by which to 2 Bond for
the Bond is forfeited ; yet C. is not bound to Performance.
fave them harmlefs from the Obligation, for
this is a collateral Thing to the Indenture,

1 Rol. Abr. 432. Scot and Pope ver{us Griffin.

If the Deed be void, then no Covenant in
it fhall bind ; as Yelv. 58 Sopran’s Cafe.
A. poflefs'd of a Term for Year:, granted fo
much of his Termas fhall be unexpired at the
Time of his Death. Grantee afligns, and
covenants that the Aflignee fhall enjoy it
againft all Perfons. The Plaintiff afligns a
Breach, and Iffue, and Verdi&k pro Quer’.
‘This Deed is void for the Uncertainty ;hbut

ere
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here is a Covenant that ftands diftiné by i€
felf, and if there be not any Covenant, then

venant, the the Obligation is ingle ; Owen 136. Waller's
Obligation is Cafe there cited, Raym. 27. Capenhurf’s

fingle.
Reguls,

Where 2
Breachneed
not be af~
figned.

Cife. ‘

It islaid down as a Rule in Siderphin 3 Ob-
ligation for Performance of Covenants in a
Leafe, if the Leafe become void, be it what
Way it will, by Releafe, Surrender, & or
by Statute Law , the Bond is void alfo.
309. Fevans and Harridge.

Defendant pays Oyer of the Condition;
which is for Performance of Covenants in
certain Indentures madde between the Plain<
tiff, being High-Sheriff, and his Under-
Sheriff, on the Part of the Under-Sheriff
to be performed upon Oyer of the Condition.
The Defendant pleads, That the Indentures
between the Plaintiff and the faid Under-
Sherriff at fuch a Day and Pldce, and one
Part of them under Seal of the Plaintiff, the
Defendant brought into Court, which is en=
tered in hec verba: And further, the Defen-
dant pleads, there is not any Covenant con-
tained in the faid Indenture on the Part
of the Under-Sheriff to be performed. Ef
boc, &c. the Plaintiff prays Oyer of the faid
Indenture, by the Defendant brought into
Court, which is entered in hec verbs 3 by it,
it appeared there are divers Covenants to be
performed by the Under-Sheriff, and upon

" Oyerr of the {aid Indenture, the Plaintiff de-

murs. Per Car, he need mot in this Cafe af-
fign a Breach, as in cafe of an Award ; for
upon the Oyer, the Indenture is made Parcel
of the Plea, and by this it appears judicially
to the Courr, that he had pleaded a faux
Plea, and fo the Plaintiff need not thew any

1 Matter
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Matter of Fa& in: his Replication to main-
tain his A&ion, as in the Cafe of an Award,
but a Demurrer was moft proper for the
Plaintiff, 1 Sand. 316. Smith and Yeomans.

When Adion of Debt is brought ona Bond
to perform Covenants in a Deed, and the De-
fendant cannot plead Covenants performed
without the Deed, becaufe the Plaintiff hath
the original Deed, and perhaps the Defen-
dant hath not a Counterpart of it : The 1. p.be on
Court ufed to grant Imparlances till the Bond to per?
Plaintiff bring in the Deed, and upon Evi- form Co;
dence, if it be proved that the other Party venants,thé
hath the Deed, we admit Copies to be gi- Dol £ be
ven in Evidencé ; but here the Law requires, )
that che Deed be produced. You have your
Remedy for the Deed at Law, we cannot
alter the Law, nor grant Impralances,
1 Mod. 266. ,

Upon Oyer of the Condition, the Defen- Defendant
dant pleads covenants performed :generally, Pleads Cove.

. . . : ‘ nants perfors
without thewing the Indenture I may de- 07 F

murto, 1 Sid- 425. Tapfeot’s Cafe, 1 Keb. 127. rally, with.

Walker vetlis Gibfon, &c. ‘ out thewing

- It 1s not fufficient to fhew the Deéd when thelndenture,

the Plaintiff replies and prays Oyer, becaufe :‘a;]‘:em“a‘

the Plea of the Defendant ought to be fpe- yp.” an

cial, if any in the Covenants are in the Ne-

gative ; and it appears not to the Court whe-

ther the Cpvenants are Negative or Affirma-

tive, until the Deed be fhewed. This has . Pt

been wexata Qucftio, who fhould fet it forch. wl:oiwof;lily

And in cafe the Party who would plead the plead cht

Deed had it not, he ought to move the Court, Deed had it

and the Court will order that he thall have not, the

the Deed, or a Copy of it, Sid. 1. §0, 97. g;’r“;fe“{’ﬁflff“

Lewss againft B2/l and p. 425. Tap/ee's Cale; payeche Decd
ok G ar Copy.
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fo is 1 Keb. 1904. The Defendant cannot now
oyer. pray Oyer as heretofore, but muft plead o the
Indenture, and produce it to the Court,
The Defen-  The Court on an Affidavit by the Attor-
dant to deli- ney, that the Bonds are for the Performance
:?t;ecé’g_y of Covenants, will order the Defendant to
venantstothe deliver 2 Copy of the Covenants to the Plain-
Phintif.  tiff, that he may reply there are none bro-
ken ; but not elfe, but by Confent ; 1 Keb.
653. Pafchall and Fekel.

The Defendant demands Oyer of the Con-
dition, & ei Legitur, which was to perform
Govenants. The Plaintiff demurs generally,
becaufe the Defendant faith not profert bic in
Curia the Indenture ; for as the Plaintiff pro+

ert bic in Curia the Obligation on which he

declares, fo the Defendant ought to proferre

in Curig the Indenture which he pleads ; for

otherwife he may recite it in Pleading, and

the Plaintiff may not have Anfwer or Reme-

dy. This is added by Staz. 27 El being Mat-

ter of Form, otherwife had it been upon a

fpecial Demurrer. The Entry upon the Roll

always fuppofeth it to be brought into the

Courtmay Court by the Defendant, and the Court-
compel the  may compel the Plaintiff to give 3 Co-
Plaindiff to  py to the Defendant, if he fwear he never
i g:’dpe’;l_ had any, or that he, hath loft it, 1 Sid,
tureto the 208. I Sand. p. 8. 2 Keb. 102. Fewans and
Defendant. Harridge : But it is mentioned to be Coke’s
Opinion in 1 Rol. Rep. Duport and Wildgoofe's

Cafe. One may take Advantage, if he faith

not when he pleads the Indenture, bi¢ in Curia

prolat’ of it upon Demurrer general, without

fhewing Caufe, for it is Matter of Subftance.

Note : In Debt for Performance of Cove~
nants, they muft be fer out in Lain, 4k
len, p. 87. o

The
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~ The Defendant pleads,it was on Condition
to perform Covenants bic in Curia prolar’y and
in Truth the Deed was not indented. The
Plaineiff had Judgment, 5 Rep. 20. 4. Stiles's
Cafe, Cr. EL 472. mefme Cafe. o .
_ If an Obligation to perform Covenants Diverfity be-
becomes forfeit, hinging the Adion, this feen Obli-
thall not nvake the A&ion good ; but Obli- ge,ff,’,“m Co-
gation with Condition for Payment of Mo- venants, and
ney becomes payable pending the Ackion, to pay Mo=
this has made the A&ion good, Sid. 308, in ney.
Champion and Skipwerh's Cale.

A Duty which is not ndturally a Debt, Bond for
but by Circumftance only a Debt upon a Performance
Bond for Performance of Covenants, or to °facg"e‘}.“““
fave harmle(s, may be afligned over to the (?ggede:; the
King for a Debt ; buta Scire fac' fhall iffue King for 2
forth, to know if the Party hath any Thing Debt.
to plead againft fuch Affignment. 2 Leon. §5.

;éeaum‘om’s Cafe, tho’ 4 Leon. contra, Vid. hic
upra.

If a2 Man be bound to perform Covenants, Demand FEe<
and one Covenant is to pay Legacies, there gacies.
he need not to pay them without a Demand :

Aliter, where one is exprefly bound to pay
fuch Legacies, 2 Leon. 114. , -

Condition for Performance of Covenants, If fome of
whereof fome are void by Common Law, yet the Coves
it fhall ftand good for the reft agreeable to Ie2° e
Law ; but where any are veid by Statute common
Law, all is void. If a Sheriff on Stat. 23 H. 6. Law, yet the
will take a Bond for a Point againft that Bond to
Law, and alfo for 4 due Debt, the whole g““dhg“‘i"
Bond is void, for the Letter of the Statute is 17 > o
- {o, for a_Statute is a ftrict Law ; but the yoid by Sta-
CommonLaw doth divide according to com- tute Law, aif
mon Reafon, and 'having made that void is veid.
that i againl Lawﬁ %{etsl the reft ftand, as

- 5

/
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is x4 H. 8. fo. 15. Hob. 14. Sir Dansel Norton
vertus Simms. .
So it was adjudged in Lee and Colelhifl’s
Calfe, Crok. Eliz. §29. A Condition for Per-
formance of Covenants; one is againft the
Statute for buying of Offices, the other is a
good Covenant, and not relating to that ;
the Bond is void in all, for the Statiite {aith,
the Bond to that Purpofe fhall be void, and
it cannot be void to this Intent and good to
another. And it hath been adjudged, if a
Perfon makes a Leafe which is void by the
Statute for Non-refidence, and there is an
Obligation for Performance of Covenants;
altho’ there be fome Covenants there in
which do not concern the Leafe, yet the
Bond is entirely void, otherwife the Meaning
of the Statute fhould be defrauded by putting
ina lawful Covenant within the Indenture,

Vid. Praét. Reg. 121,

CHAP
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CHAP LIL
RBond; for Pexformance of Covenmnts. Pleading.

Where :he Couvenants are in the Affpmasige o
Negative, or iw the Dissunlive. Where Per-
Formsance wnff be [heson particularly.

COndition to perform all Covenants com-
prifed in fuch an Indenture, the De-
fendant pleads he had performed all Cove-
nants, without fhewing how. Per Cwr’, as
to 2all the Covenants which are to be perfor-
med in the Affirmative, the Plea is good;
but 2 Negative Covenant muft be anfwered

in the Negative, and where the Plaintiff 1s .

to be a Party to the Performance ; as if ITam
bound to enfeoff you of Two Acres in D.
which you fhall aflign, here I muft fhew
how: Alfo where Words are in the Disjun-
¢tive, it onght to be fhewed fpecially.

1I6H 7. 11 a. ’ *
If I am bound to perform Covenants, and
the Covenants are in the Affirmative, if the
Performance of theni be by Matter of Fa&,
I may recite the Condition, and plead gene-
rally I have performed all the Covenants,
and fhall not fhew efpecially the Perfor-
mance of them: Asif I am bound to enfeoff
the Obligee of, ¢ and alfo, that I fhall
give to him an Horfe. In Debt brought
upon the Obligation, I fhall fhew the Con-
dition; and fay, Per implevi omnes conventiones,
and fhall not fhew the efpecial Matter of the
Performance, as that 1 gave him an Horfe
Kk 3 at

501
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“at fuch a Place, &. butif the Condition be
in the Affirmative, and the Performance of it
may be tried by Matter of Record ; asif Iam
bound, I fhallbe nonfuited infuch an A&ion,
there 1fhallfhew the Performance of this efpe-
cially ; but if the Condition be in the Nega-
tive, as that I fhall not go to London before
fuch a bay, I muft anfwer to this in the Ne-
gative. 13 H.7.19.b. 10 H. 7. 12. b.

If the Defendant pleads generally Peifor-
mance oi Covenants, where fome are in the
Negative, and fome in the Affirmative, and
the Plaintiff doth demur generally upon it,
without fhewing Caufe of Demurrer, Judg-
ment fhall be given according to the Truth
of the Cafe; for that Default of Pleading
is but Matter of Form, and is aided per
Stat. 27 Eliz. except the Plaindiff for Caufe
fheweth fome are in the Negative, and fome
in the Affirmative ; but if any of the Cove-
nants be in the Disjunéive, fo as it is in the
Ele&tion of the Covenantor to do the one
or the other, then it ought to be fpecially
pleaded, and the Performance of it, for other-
wile the Court cannot know what Part hath
beenperformed. 1 Leo.311. Oglethorpe and Hide,

It is agreed per Cur', in Mint and Bethell's
Cafe, when the Matters to be pleaded tend
16 Infinitenefs and Multiplicity, whereby the
Rolls fhould be incumbred with the length
rhereof, the Law allows of a general Plead-
mg in the Affirmacive, and allows of the
Rule, That he who pleads in the Affirmative,

Performance fhall alledge Performance of Covenants ge-
of Covenants nerally ; and it was faid, it hath been re-
generally.  folved by all the Juftices of England, that in
Debt on Obligation to perform the Cove-
nants in an Indenture, it fufficeth to alledge

Peor-
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Performance generally. One covenantstode-
liver to the Plaintiff ail the Fatarid Tallow of
all Beafts which he, his Servants, or Afligns,
fhould kill or drefs before fuch a Day. The
Defendant pleaded, That upon every Requeft
made to him, he delivered to the Plaintiff all
the Fat and Tallow of all Beafts which were
killedby him, his Servarits, or Afligns, before
the faid Day, and good. Cro. Eliz. 749.

In Debt on Bond for Performance of Co-
venants ; one whereof was, That the De-
fendant fhould not deliver up Pofleflion to
any but the Leflor, or fuch Perfons as fhould
lawfully recover. Defendant pleads, he did
not deliver it, but to {fuch Perfons as lawful-
ly recovered it. Plaintiff demurs. The Bar
is purfuant to the Count, and lying not only Bar purfuant
in the Knowledge of the Defendant, but to the Count.
that the Plaintiff may as well have Know:-
ledge of it. On affirmative Covenants, ge-
neral pleading Performance is fufficient, and
fo on Negative, per Twifden 5 for it is fuffi-
cient for the Defendant to plead an Excule,
and the Plaintiff muft affign a Breach to in-
title himfelf. Wiidham od idem. Negative
Covenants mdy enwrap many Particulars,
as to {ay, He did not cut down my Timber,
unlefs for the making of Barns and Stiles,
drc. which Fofer agreed. Judgment pro
Defendant. It was faid in this Cafe, here is
no Breach neceflary to be affigned by the
Plainciff, che Plea being on patticular Cove-
ndant, which is like a Releafe pleaded in Ar-
bitrament. 1 Keb. 380, 413. Nicholasand Pulles.

In Bond of Covenants the Condition is,
If the Defendant and 7. and their Affigns,
perform, & . and he pleads, That he and 7.
had performed, anlc<l~ faith not [their Af

k 4 figas],
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figns], and may be they had afligned it over.
Per Cur’y it appeareth not that there is any
Aflignee, and it fhall not be intended, ex-
A Bargood cept it be fpecially fhewed, and a Bar is
to common g00d to'a Common Intent. 2. The Condi-
Intent. tion, was, 'If they perform all the Covenants,
Conditions, Agreements, Articles, ¢c. and
when he recited them, he faith not which
are all the Covenants, Conditions, Agree-
ments and Claufes, in the Indenture, but
leaves out Articles. Per Cr’y, Agreements is
all one with Articles ; and if many Words
contain one Thing in Signification; if he an-
fwer to them in Subftance, it is good. Cro.
Eliz.255.., .. - ' -
15 Debt on Bond, Condition to perform Go-
venants Defendant pleads the .Indenture;
which was, toretorn all the Effe&s of Goods
fent to Barbadoes, and that he had performed
all, the Qovenants: . The Plaintff replies;
fuch Goods were fent to Barbadoes; whereof
he had .not retorned the Effe&s. The De-
fendant rejoins, that he had not any Orders
* to retorn the Effe&s of them. On Demurrer,
Departure. Judg{\x/}ent pro” Quer’, for this is a Departure,
. no.:Mention of Order being in the Cove-
nants,; But by Hales, had the Covenant been
to retorn them upon Order, the Plea had
been'good, and in fuch Cafe, performavit om-
nia may be taken, that he had performed all
which he’ought to perform, not having Or-

der. 32 Lev.97.  Wood and Kirkham.
Covenants in_ -It'was agreed in Ley and Lusterell's Cale,
the Negative Paliy 0. when all the Covenants are in the
f‘&". Di-jun- — Affirmative, -and Matter of Fag, the Perfor-

ive, ought C .

to be fhewed Mance of all Covenants, without fhewing
fpecially per- how, fhall be good : Aliter, where any are
formed. " inthe Negative, or Disjunctive, this oughe
' ' h 5 to
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to be fhewed fpecially how performed ; and
when any Covenant is Matter of Record, o Matter of
and to be performed, although it be in the Record.
Affirmative,yet ought ic to be efpecially thew-
ed how pertormed, as in the Cafe of aPlea
of a Fine levied, becaufe the Record fhall
be tried by it felf, and its Credit fhall not be
examined’ per le Pass ; and perhaps the Plain-
tiff will reply, That all Parcels contained
in the Indenture are not comprifed in the
Fine, or other Plea ; upon which the Fine
fhall be examined, and there is another Di- Diverfiry,
verfity, where the A& ought to be done by where the
the Party, and where by a Stranger ; where g\%m’gt"“’
between the Parties, if it be in the Affirma- Y. ;:ftyy
tive, general Performance is fufficient, but znq whereby
if the A¢ be to be done by a Stranger, ((as a Stranger.
Covenant that 7. S. and his Wife fhall levy
a Fine) this Performance ought to be {pecial-
Iy alledged ; the Reafon is, becaufe the O-
bligee is a Stranger to him that ought to do
the Firft A&, ‘therefore the Obligor ought
to fhew how this ‘A&t was done by the
Stranger. - b

Debt on Bond, to perform all Covenants
contained in' fuch Indenture. In Debt on
this Bond' the Defendant cannot fay, there
is not fuch Indenture butiseftopped ; one need
not be fo particular of the Breach upon
a Covenant, as upon a Bond for Performance,
for in a Bond for Performance of Covenants,
where there is a Covenant to repair, if it'be
fued, it’s not fufficient to fay, that the
Houfe is out of Repair, but yo# muft fhew
how ; but on a Covenant it’s enough to {ay,
that it was out of Repair. Jbid. K

In Debt on Obligation, conditioned to
perform Covenants, Payments and Agree-

N ments
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A good
Breach, not-
withftanding
no atteal E-
viftion of the
Pofleflion is
et focth,

The Law of Covenantd,

ments inIndenture of Demife of Lands in Pof-
feflion of A.for Years: Defendant on Oyer:
pleads Performance of all Covenants, Pay-
ments and Agreements, and fo the Bond is
void by the Covenant ; to which the Plain-
tiff replied, That the Defendant had no-
thing in the Lands, but one 4. To which the
Defendant demurred. And ‘per Gur’, this is
a good Breach, notwithftanding no aéual
Evidion of the Poffeffion is fet forth.
2. The pleading Performance of all Pay-
ments being only in purfyance of the Cove-

-nant, and pleaded as a Defcafance to the Obli-

gation, doth not make the Bond void, nor
can the Plaintiff cake Iflue on Payment, un-
lefs {o fpecially pleaded. 3 Keb. 616, Oding-
ley and England.

In Debt on Bond, the Condition was to
petform Covenants of Payment of Rent,
and other Particulars. Defendant pleads
Performance generally. Plaintiff demurs,
for he fhould have pleaded Performance to
edch Particilar, or other Plea; and fo
wherever Particulars are {pecified. 2 Keb.
362. Browwn and Talderly.

Note, Action on the Cafe lies againft an

Attorney, in Nature of a Difceit, for that

the Defendant, being Attorney for 7. §. a-
gainft the Plaintiff, in Debt on Bond of Co-
venants, without any Warrane, enters an
Imparlance without the Condition, whereby
they could not plead Performance of Co-
vepants ; upon which, Judgment by #ibil
dicit was given. Rol. Entr. p. §7.

In Debt on Bond, conditioned to perform
Covenants of Under-Sheriffs, Bayliffs, Part
in the Negative, and Part in the Affirmative.
The Defendant, as to thofe in the Negative,

plea.
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pleaded negatively ; and as to thofe in the
Affirmative, thar he had obferved them, To
which the Plaintift replies, That the Defen-
danc was not aflifting at the Arreft of 7. §.
To which the Defendant demurred. Per Cur’, How perfor.
The Plea is ill, without fhewing how he had med to be
performed them, and yet tife Replicacion is Bevsd:
good to thew a Caufe of Acion, for the
naughty Plea was a Trap that the Plaintiff
fhould have demurred to it, and fo no Caufe
of Aétion would appear. Judgment pro Quer’,
2 Keb. 405. Clavell and Gallee.

Corndition was for Performance of Cove-
nants in a certain Indenture, whereof fome
were in the Affirmative, and fome in the
Negative : He pleaded the Indenture, and
Performance of all the Covenants therein
generally ; and it was thereupon demurred,
and without Argument adjudged for the Plain-
tiff. Cro. Eliz. 691, Cropwell and Peachy.

Where an A& is to be done according to Diverfity be.
a Covenant, he who pleads the Performance tween an A&
ought to plead it fpecially ; otherwife, where to be done,
it is a Permittance, then it is as in the Ne- ::‘:c:l’fn‘“‘“"
gative ; in which Cafe permifir is a good Pleading Pere
Plea, and then it fhall come on the Plain- mjs.
tiff s Part, to thew how the Defendant o
/perm’iﬁt. 1 Leon. 136.  Littleton and Perpe.

Note, The Condition of a Bond for Per- What the
formance of Covenants in an Indenture doth Condition of
eftop to fay, There is no fuch Indentyre ; 2 Bond for
but it doth not eftop to fay, There are no P;t{:ormance
Covenants. 1 Mod. 15. Holloway's Cafe. Eﬁop‘s""‘,“n‘ff“
2 Keb. 564. 1 Sapders 316, Moor 420. 2 Cr, what not.
375. Allen 52. ‘

Condition to perform Covenants. The
Defendant pleads, after the making the
IR Bond,
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Bond, and before the Writ, the Indenture
was cancelled by the Plaintiff ; the Plea is
ill, for the Bond might be forfeited: He
ought to have pleaded Perfcrmance of Co-
venants till fuch a Day, which Day the In-
denture was cancelled. 1 Brownl. 78. Ane-
nymus.
Condition to  Lhe Condition was, to perform all Cove-
perform Co. nants comprifed within certain Indenture,
venants in  bearing even Date with the Obligation (and
l])“de.'““"’ in Truth the Obligation and Indenture
Dire. o " were both without Date). Per Car, they
and there js ought to have averred a Date of the Obliga-
no Date.  tion, and averred that the Indenture bore
4 the fame Daté with the Obligation. Noy
.21,
P Upon Oyer of the Condition to perform
Covenants, Defendant pleads, That there
were not any Covenants in the Indenture.
Plaintiff demurred, becaufe if there be not
any Covenants, the Obligation is fingle, and
had Judgment. 1 Lew. 3. Huel and Povey.

What s confefled by Pleading. Covenants
" performed.

Obligation to perform Covenants. The
Covenant was, If the Plaintiff pay the De-
fendant 1oo L at Michaelmass, that the Defen-
dant would pay him Yearly 10/ for his
Life, and averred he did not pay him 10 /.
Yearly, but did not mention the Payment of
the 100 /. by him, which was afligned for
Error. Per Cur', It’s no Error, becaufe the
Defendant, by pleading Conditions perform-
ed, had confefled the Payment of the 100 /.
to him by the Plaintiff. Moor 474. Good-
win and Ifhan.

Bonds,
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Bonds, with Conditions to perform Covenants ge-
nerally, and what [ball amount to a Breach or
not 5 and in what Cafes a Breach need not be

affigned.

If a Man let for Years, rendering Rene
payable at Michaelmas and Lady-Day, on
Condition, That if he doth not pay at the
faid Feafts, or within 14 Days after, then
to re-enter; and the Leffee binds himfelf in
an Obligation with Condition to perform Condition in
the Covenants and Agreements of the faid the Leafe not
Leafe. The Leffee pays not the Rent at the l‘;“‘e"ﬁf the
Feaft, but within the 14 Days; yet the oo
Condition is forfeited, for that the Condi-
tion in the Leafe is not Parcel of the Refer-
© vation. 1 Rol. Abr. 431. Middleton and
- Ratcliff. .
" A Condition to perform Covenants and
Agreements. One was, That the Plaintiff
had covenanted with the Defendant, That
it fhould be lawful for the Defendant to cue
down Wood for Fire-boot and Hedge-boot,
without making Wafte, or cutting more
than neceflary. The Plaindff afligns a -
.Breach in that Covenant, (which is, in
Truth, the Plaintiff’s Covenant;) the Ex-
‘ception was, That the Condition ought but
to extend unto Covenants'to be performed
on the Part of the Leflee, Sed non allocatur, agreesientot
it is the Agreement of the Leflee, though it che Leffee,
is the Covenant of the Le¢ffor, 1 Leon. 324, and Covenant

Stevenfon’s Cafe. of the Leflor.
It
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If 2 Man leafe a Mannor by Indenttire;
except fuch a Parcel of Land, and in the
Indenture there are divers Covenants to be
performed on the Part of the Leffee, and
the Leffee binds himfelf in an Obligation to
perform all Covenants and Agreements con-
tained in one Pair of Indentures, and names
the faid Indentures, and after the Leffee en-
Entry into  ters into the Lands excepted ; this is no
Land except- Breach of the Condition, for the Land ex-
ed, noBreach cepted is not leafed, and it 1 as if it had
gftg': Con- not been named. 1 Rol. Abr.43. Dame Raf~
) Jel and Gafwell. But Plowden 67. in Dove
and Monningham’s Cafe. If one make a
Leafe of a Mannor, excepting a Clofe, ren-
dering Rent, and the Lel%ee is bound to per-
form all Granes, Covenants and Agreements,
Comsenta, Expreffa, aut Recitata, in the Inden-
tures. If he difturb the Leffor in theOccupatiort
. of the Clofe excepted, he has forfeited the
;rhew‘"d,‘ Obligation ; for when he excepts the Clofe,
o performall he ? e e 2,
the Agree. De is content with it, and that the Leffor
ments, Cow- {hall occupy it ; and then this is the Agree-
renta,Expreffa, ment, and the {aid Words, [Contenta Esprefla,
sut R;‘”‘,"’» avt Recitata,] every of them go to the Ex-

:‘:t:'nda: " ception, as well as to the Refidue. '
’ If a Breach bﬁ a{gg?ec}i afteg the gg&ion"
. brought, it is ill. Defendant demands Oyer
f&’:&‘,‘: ‘fi‘ﬁ“ of tlgle Obligation, and it was for Perfor-
A&ion mance of Covenants. Plaintiff replies, and
brought, ill. affigns a Breach for Non-payment of Rent
the 2oth Day of Fune, 17 Car. and the Bill
was filed Tiin. 17 Car. which Term ended
the 14th Day of Fune, thierefore ill.  §id-307.

Champion’s &afe.

Bond
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Bond of Covenants to perform an Inden-
ture of Demife. The Plaintiff declares,
He made a Leafe the 28th of May to the
Defendant ; and that poffes, Scil’ 27th of the
fame Month of May, the Defendant broke
the Covenant. Demurrer, becaufe the Breach
is fet forth, and before the Leafe began,
and fo no Caufe of A&ion. But by Bacon,
where the Poffes and Scil are repugnant, as
here they are, the Poffes thall be good to fig-
nify the Time of the Covenant broken,
and the Scil’ fhall be void. Stiles, p. 45.
Aronymaus.
Though in Obligations (put in Suit) for Per-
formance of Covemants, the Breach ought to be
more precife and particular than Attions of Co-
venants, becaufe of the Pemalty ; yet if what
is material, and of the Subftance of the Co- If the fub.
venant be alledged, it may fuffice ; as the ftance of the
Covenant was, That the Defendant ( a fl‘l’:;":c‘l“it‘
Bayliff ) fhould not let at Large any Prifo- p,y e,
ner that fhould be arrefted, without Licence
of the Plaintiff, and an Under-Gaoler.
The Breach was, That the Defendant had
let him at Large, at Weftwd [ans Licence,
¢c. but fhews not the Place or Time of
the Arreft., Per Car’, he need not, the
Efcape being the material Part of the
Covenant.  Sid. 30. Fenkins and Han-
cock.
If the Breach of the Condition of an
Obligation be ill afligned, the Verdi& fhall
never aid this Default. Sanders 2. 179.
Kirby and Hamaker, cited.

Note,
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. Note, Tho’ the A&ionbe well brought upon

the Obligation, yet when it appears that

B the Condition was for Performance of Co-

Caufe of . venants, there can be no Caufe of A&ion

Agion mult without fome Covenant broken, and fo

appear. fhall not have Judgment, though he hath a
Verdi. ~ Hob. 14. Sir Daniel Nevter's Cafe,

EINTIS

THE
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A
Account, e . ‘

COVénagt and not Account _ Poge 11
.Covenant to Account. Defendant

pleads he was robbed, and fo could give

~ no Ac¢count 24X
To account Manthly after Requeft, and the
Requeft was afier the Day of the Month,

o 24§
Pleaded, That he made an Account of all
.- thé Rents, but faith not what Sums  ibid.
Covenant -to give account of all fuch Mo-

_ nies as fhotld comeé o Lis Hands 246
Covenant to fearch ahd view the Accounts,
Vo ' 247
How Acres fhall be accounted 21K

Aet

;No.twithﬁanding any Ad, .
Any Thing to be done by the Leflor, Nons
feafange no A& L %4
@
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"To any Ads done by him, how it fhall refer,
/ Page 199

Defendant pleads, he had good Title at the
Time of the Covenant, by vertiie of cer-
tain Fines from Sir 7. P. and his Wife, and
an A& of Parliament declared the Fines
void ; and Sir 7. P. entered ; The Cove-
nant isbroke | A o

Diverfity between Affirmative and Negative

« Covenants s ‘ §0, 7X
If Acquittal refer to the Land or the Perfon,
he muft fhew how 277
. Aétions, ,
-Brought on Covenants 292
How often on Breach of Covenant 192
By a Party that doth not feal 194, 295
One Action of . Covenant upon Two Re-’
verfions 29

In what Cafes one cannot have A&ion of
Covenant, not being Party to the Deed
or not 297

Or where a Stranger to the Covenant fhall
have Aéion on the Cafe againft the Co-

venantor , . 198
When the Aéion fhall be brought on feve-
ral Payments . 297
In what Special Cafes A&ion of Covenant
lies 300, And in what not, 304
Surviving Covepantee to bring the AGion,
thongh be hath no Benefit 326

" Agreements.
Where the Word [agreed] makes a Cove-
nant ' 13

What fhall be faid an Agreement, and what
Agreement amounts to a Covenant 30
Where it fhall be an Agreement of the Lef-
fee, and the Covenant of the Leflor . 32

, Where
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Where a remote Agreement at the End of the
~ Deed qualifies the former Part. - Page 43
Non performavit Agreeamentum [uum generally,
without fhewing a particular Breach,
where good , . 71
Covenant not to alien or affign 121
Not to alien but to Wife or Children.  ibid.
Where, though there was Alienarion by Li-
cence, yet that Affignee cannot alien with-
out Licence 122
Annuity, or Covenant at Ele&ion 131
‘Where the Words [and alfo] make Two di-
ftin& Sentences 240
Articles amounting to an immediate Leale,
2
The Claufe [if any Strife arife] to be fubmig
ted to Arbitrators ; how to be conftrued,

§I

Affignment, .
‘Where the Words [affign, transfer, and fet
~over] amount to a Covenant, or not 37
-Affignee fhall have Covenant on the Words
-[Demife'and Grant] = * 39
Where Aflignee fhall have: A&ionwon a Co-

venant in Law . 42
‘Covenant not to aflign a Thing in A&ion,

. 54

Aflignment of a Chofe in A&ion, good in
Equity 98
Where Affignee fhall have Benefit of a Cove-
nant 107
Covenant againft the Affignee of Part, be-
caufe it runs with the Land 108
Covenant not to alien or aflign . .. 12r
Of Affignee aliening without Licence 127
Ieflee affigns his Term, and the Leflor his
“Reverfion ; the Reverfioner accepts .the
- Ll2 Rent
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Rent of the Affignee, yet he may have
Ad&ion of Covenant againft the Firft Lef-
fee Page 129
Affignment and Acceptance pleaded 147
Where the Leffee or Aff ignee may be charg-
ed at Election 169
Where One may be Affignee -of Covenant,
and not of Eftate 188
Defendant pleads Aflignment before the
Rent-Arrear 189
Covenant, 330, Agsinft Aflignees 333
Where agamﬁ the Affignee or Leflee at E-
lection
Covenant againft Leflee after Affi gnment of
the Term ;36
—- And Acceptance
Againft Aflignee, though he be not named

342
Againft Aflignee, though but Affignee of
Parcel of the Thing demifed 339
Aflignee by Eftoppel cannet have A&ion of
- Covenant 347
In what Cafes the Affignees fthall be bound

though not named Apprentices 349
Covenant brought by Apprentice 286
By what Covenants bound, though under

Age ibide
Covenant to inftru&, if difcharged by the

Death of the Mafter ibid.
Difcharge at Seffions pleaded’ 287

-Covenant againft Apprentices 288
Covenant for Affurance 208, 209
Time to advife with Councel, 209; 2171,

229
Whae is not a reafonable Aflurance, 210,
28

If Warranty or other Covenangs may be mi

ferted 211

If



The I NDE X

If Affurance agree in Subftance with the Co-
venants, it’s good - Page 214
Lovenant to make further Aflurance on Re-
queft 222
LCovenant to make Affurance, as Councel
fhall advife : 226
By the Advice of 7.S. if 7. S. devife an in-
fufficient Securicy, the” Covenant is dif-
charged 228
Diverfity between Affurance and reafonable
flurance 226

In Covenant to make Affurance, who to do
the Firft A& 212
What A&s are not included in the Affurance;
Obligation not, Warranty not, Deed Poll
not any Aflurance; in what Cafe 229
Ufual Coyenants may be put in 231
Further Affurances, at whofe Cofts 233
Plea, That the Plaineiff did not tender the

Cofts 234
Affurance to bg made by Pargels, if required,
234
If any Covenant is unreafopable, to be
fhewed on the other fide T 236
A general Requeft to convey, how expound-
ed - ’ ’ 284
Azjerment,,

In mutual Promifes the Defendant need not
* aver Performance 76
Where, and in what Cafes, Averment of
Performancg need to be pleaded or not,

: ' 84, 217, 229

Authority,
Grant o{ an Authority to a&, abfq; desega-
" tione, impesitioney yeftriétione, €. amount to
a Covenant 38
A LoVenan L1; Core.
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Covenant, That he had good Power and
lawful Authori;y Page 170

B.

Ballaft, of a Sh;p, what fhall be fald to be, §9,
Where a Bargain and Sale inrolled doth not

‘make a fufficient Eftate 212
Covenant brought by Baron and Feme 321
Agamﬁ Baronand Feme 322
YBreach.

Breach of one Coveénant not'to be pleaded
. in Bar of the-other -~ 7 75
A{Hgnﬂent of a Breach accordmﬂ to the

- Words of thé Covenant - 129
Where it’s fuﬁicxent to’ aflign the Breach as

general as the Covenant is 160, 259
A Covenant, where not broken, by ‘Rea-

fon of Acc1dents 159
By Breach of ‘Covenant in Law the Obliga-

tion is forfeited 172

In afligning a Breach where you muft thew
Eviction by a lawful- Title, and why,

173
Where Eigne Title muft be fhewed ibid,
“ixpulfion by Execution pleaded 173

Where Covenang extends to Expulfion on
Eigne Title

174
Exhibiting a Bill in Cbzzncery, if a Breach or

not 189
Traverfe contains more thanisalledged in the
Breach 193

Breach uncertainly alledged 243

Adions, how often on Breach of Cove-
nant 292

For
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For every Breach of Covenant a new Aétion,

Page 299
Breaches, what Suits in Law fhall be 3
Breach - 387
Where a Suit afrer the Determination is a
Breach of Covenant : 391
Breach by Difability : - 391
Where Breach muft be afligned according to
the Words of the Covenant 393
Breach may be affigned, though not direély
within the Words 394

In many Cafes, Endeavour fhall be efteemed
2 Breach, though it take not full Effect,

, 397

In Covenant, a Man may affign as many
Breaches as he will, and fhall have Judg-
ment for thofe that are well afligned,

: 399
Et fie, a fufficient Averment of a Breach,

: . 399
Where 4 Breach not well affigned by a Cla-

mans Titulum 400
Covenant to build 11y
Breach, |

In Non-payment, ad feparalia feffa - 417
Where a Breach ought to belaid in the Dif-
junétive, and not in the Copulative,

. 402,

¥or a Penalty a Man can affign but one
Breach - 40§

A Covenant in the fame Indenture pleaded,
_ is a Bar of the reft 406
A good Breach may be affigned, though not
within the Words 409
Where the Judgment fhall ftand as a further
Security, to anfwer Damages for a further
Breach . 411
Llg [Bu
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[ But that,] how expounded "~ Page 6o
Whether i it makes any new Matter ‘ 93
R o

Covenant in Nature of a Condmon Pre-
' cedent e Ao
Covenant and not Cafe, Cafe and not Cove~

‘nant - ot - ‘ 4
Covenant or Dbt at Ele&ion : s
Covenant and not* an Exception 7
Where 2 Covenant and a Grant ‘alfo 7
Not-a Covenant, nor 2 Condition, but a De-—,

" claration Explanatory SRR 7
Covenant, and not a Solvendum 1X
Covenant, and not Account '’ ibid.
What Words will create or amount to an ex-

" prefs Covenant Y2

Covenant or Warranty, accordmg as the
* Evi&ionis 13
The Word Covenant fometimes founds 1nCo~

' venant, and fometimes i in Contracit S {1

Partlcular Conﬁrué’aons of Co'vemmts :
1 will be ready at all Times to deliver on

Account, amounts to a Covenant 26
Where it 'is a Condition, tho the Words

" {ound in'Covegant - Y
Of Covenants in Law, and the Operauon
© thereof @ 7 - oA v 38
By ‘what Words ibid,
Covenant in Law -ought to be fixed upon an
' Eftate ' 38

No Covenant in Law upon EV16t1on of
Goods

8
Covenant in Law fhal Qe extended to glo
¢ miore than he can 39
Whete an exprefs. Covenant quahﬁes the Ge-
" perality -of the Covenant in Law 4o,
41542
Where
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Where an expreﬁ Covenant controuls an im-
" plied one® - Page 42, 4;
Copulative Coyenants 44
Where collateral Things are to be done or
~ permitted 54
A Man fhal] be fuppofed by his Covenant

~ to do what properly belongs t to him. "
The feveral Sorts of Coyenants 62
Covenant confifting in a Contingency 64
Where a latter Co enant doth reftrain a for-
mer - 96
Covenants inherent, collateral 10§, 242
Covenant to be brought upon a Deed, ac-
cording to the Nacure of the Cove-

nant - 129
Conftru@ion of the Covenant to leave in as
good Plighe 5. 1§50

Covenant to convey. Vid. Affurance.
Where the Execution of the Conveyance
* ought to precede the Payment of the Mo-
ney, or not - 217
Covenant to convey according to the
Draught agreed, /ﬂ“c . need not to tender
Wax, &e. - 246
Where the Words [zn confideratione znde,] ﬂlall
" make a Condition Precedent, or not. 7§
Covenants concerning Copyhold Eftates, 270
Covenant to furrender, it muft be an gffectu-
" al Surrender Lo 209, 270
;8 Covenant to make a Surrender upon Re-
quef’c not bound to make a  Letter of At—

torney - N
Agreement to furrender Copyhold Lands to
“the Ufe of 4. If 4. furrender into the
Hands of Two Copyholders, accordmg
to the Cuflom, be a good Performance,
" ayx

Where
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Where the Covenantor ought to procure a°
. Court to be held Page 272
Covenant to aff ign a Copyhold Eftate 371
Of the Plea Concilium non dedit Advifamentum
231

Cuftom of Briffol, conventio ore tenms = 2
Covenant, in what Cafes doth not lie 304
Againft whom A&ion of Covenant lies 308
Who fhall have Covenant, 319

D
Declaration, g ‘
Buod  cum per Imlenmmm Teffatum  exiftit,
good in Covenant, not in Debt for Rent

131, 376

In Covenant- by Heir or Executor, how to
declare boI3x
Defeafance and not a Covenant 2,8
Covenant liés not on Words -of Defeafance,
er in the prefent Tenfe 306

Declaration,

Et fic infregit Conventionem, tho’ the Breach is
of Three Covenants - 369
Sum mifcaft - bid,

Declares adbue, &c. which refers to a Tlme
- after the Original, yet good
By a Teffatam exiftit, where good or not 376»

377
Per fcrfptum, and falth not Szgtlio fro figillat’

77

Licet, and faith not tamen - : 378
Leafe alledged by Way of Recxtal 379
Indenture miftaken asto Parties - 380
Poftea © [cilicit Repugnant 381
Demand of lefs than is due 382
Variance between the Deed and Declaration
382

In
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In Covenant with a Provifo, the Declaracion:
good without Recital of the Provifo, Page

415
Traverfe not material 416
Debito modo exeenr’, where good Pleading, or
- not B 114, 390, 400,128

In exprefs Covenant to pay the Rent, there
néeds no Demand =~ - 32
Who to do the firft A& by Demand 133
Indenture to pay Rent, and Bond with Con-
~ dition to pay the {aid Rent referring to the
Indenture, the Leffor muft demand it
o 134

Where it is neceffary in Covenant to alledge
a Demand - ‘ 25¢
Covenant to difcharge, where it goes to the
Land, and where to the Pofleflion 280
Shew how difcharged of Incumbrances

. , r94
Of Disjun@ive Covenants, and pleading
them 6¢

Covenants in the Copulative and in the Dif-
junétive ' 67
Disjunétive Covenant is in Advantage of the
Covenantor - 4 69
Covenant to leave as good Mill-ftones in the
Mill as when he entered, or to give Satis-
fa&ion in Money, according to the Dif-
' ¢retion of thofe that viewed them firft ;

how to be conftrued and done 68
In Disjun&ive Covenants, he ought to fhew
which of them is performed 240
What Covenants are diftin& or not 90

Diftin& Covenants, one in Bar to the othet

9
Covenant that he was feifed in Fee, and ha‘g
Authority to fell, whether feveral and dj-
flin& ' 9i4f
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Af I covenant that I have a lawful Right, and
* that you thall egjoy, notwuhﬁ:andmg any
claiming under me ; thefe are Two feve-
ral Covenants, and the Ficft is general, not

‘qualified by the Second ' Page 96
‘4o L. accepted in Sausfaéhon of Difturbance
pleaded 17§

Quietly to enjoy wuhout Difturbance .of
him, &. or by any other Perfon thro’ his
Means, Ticle, or Procurement, how con-
ftrued ° 174

[ For anyThing done by tbem] how it extends 176

No Title fet forth by the Difturber, yet good

- after a Verdict - 198
What amounts to an Eviction, Interruptlon,
> or Difturbance 183

How far the Word [ Defend,) exends 184
Covenant by V. and all claiming under him :
One claims under him by A& of Parlia-
ment made after the Covenant 18¢
Dlﬂurbance in "Land excepted no Breach

‘187
Dlﬁurbance by K. not fhewmg what Txtle
“'Kohad ™~ 193
Declaratzon not good becaufe he fets not
forth the Difturber had any Right | 195
Where a tortious Difturbance thall be a
Breach of the Condition, and where pot
196
A Leafe made by a Covenant, that the Leﬁ'ee
* fhall enjoy the Land without the Let of
them ; one of them dxﬁu;bs the Leﬁ'ee, it’s

a Breach R 5
Covenant not to moleft, what Molefiation
fhall be intended 198

1

[Dem fe,] imports 2 Coyenant in Law 44
E. Earneft,
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E.

Earneft, where accounted Part of the Sum
, , , . Page 30
Eigne Title. The Words [wvendidit, affigna-
wit, tranftulit,] do not amountto a Cove-
nant againft Eigne Title 183
Enjoyment, o ‘
Difference between quiet Enjoyment during
the Term, and during the Term of Twen-
~ ty Years L, , 46
Covenant for quiet Enjoyment and faving
harmlefs, both muft be anfwered 113
Covenant for quiet Enjoyment is intended as
~ to the Poffeffion . $ 7
Covenant for quiet Enjoyment againft parti-
cular Perfons; he covenants as well a-
gainft their tortious Entry as legal 177,

181, 188 e : ,
Covenant for quiet Enjoyment, notwith-
ftanding any A& done by him, how con-
. ftrued 182
Covenant to enjoy abfque legali Impedimergto
o : 188
Covenant for quiet Enjoyment, prior Aflign-
ment no Breach till Entry 190
Covenant to enter inte Bond to enjoy fuch

Lands, and names no Sum 196
_ Quod non potuit babere & gandere, without
fhewing how 202

Suit on quiet Enjoyment after the Determi-
nation of the Term, a good Breach if
well afligned : 203

Eleition Disjunétive.
Ele&ion of the Covenantor or Covenantee
in Disjun&ive Covenants 6s
Eleatign to preceds Tendes sbid.
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Entr
Wherye Covenant fhall be broken by the to:-
tious Entry of a Stranger Page 177
Breach muft be affi igned on a lawful Entry
-or Eviétion zbm’
Where if a Stranger enter by Tort, it’s a
Breach 191

Where a Man muft fhew that the Entry was
.. by good Title, Eigne Title, ‘and whe1e
% need not -
Evidtion or Difturbance, how to be pleaded
172
Cdvenant 0 fave harmlefs from  Eviion, on
~"a Leafe dated long before the Delivery,
‘fhall extend to EV1&10ns before the Deli-
©very 180
What amounts to Eviction, Interruption, &e.
18
In what Cafes an Exccpnon and not a Cog-
-venant 2
Where an Exception is an Agréement 187
Covenant brought by Executor 319, 322

Yeffee by Eftoppel S 320
Covenant agamﬂ: Executors or Admunﬂra—
~tors - y v ;27

Executors, how to-plead 330
'Covenant that the Executors of. 4. fhall pay
* to B. 20 /. not naming hxmfelf no Cove-

“nant lies 331

F.
Covenant that he is feifed inFee - 248
Covenant that he is feifed in Fee according
__ to the Indenture by which he purchafed
| the ‘Eovenant i isabfolute 259

‘Covlnlant
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Covenant that the Defendant is lawfully fei-
fed in Fee, is intended as to the Title
i . - 260

What amounts to a Covenant to levy a Fine
If one be bound to levy a Fine of Land ge-
nerally, he is not bound thereby to go
before Commiflioners by Dedimws 214,

. 238
Who to fue out the Writ of Covenant 236
Diverfity between making a reafonable Aflu-
- rance, and a fpecial Covenant to acknow-
- ledge a Fine e 239
Covenant on Conceffit in 2 Fine of a Term
againft a Feme Covert 300, 308

G.

-V,Covcnlant and a Grant alfo -
Where the Word Gramt fhall make a Cove-

nant ) 151
Where a2 Covenant fhall amount to a Grass
26, 33

H‘

Where the Heir fhall have Covenant 107,
108, 193, 320, 323, 328, 329

I

In what Cafe Infant fhall be bound by his
Covenant, or not 273
Vide Apprentice; . \
Collateral Covenants not to bind Infants,
Joint or feveral Covenants .99

4 Cox-
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Cotiveniunt [eparatin. Pagegy
Diverfity, where the Words, Ez cum quolibet
eorum, make the Words joint or feveral,

102

Where ]omt Words ﬁtaﬁ bé taken feverally,
103

Jomt Intercﬁ o, 104
Covenant between chern é' quemlibet eorum,
ibid.

Coveranits iftherénie. . .. 10§
Tofree from Incumbrances .- 276
Informal Iffues, Immaterial Iffaes 428
Iffue, Trial, Verdid 444

L

Leafe, and not a Covenant s 8
Where - the Word [Covenant] will make a
Leafe o 26, 37, 44

Morigage, 4ndl not 4 Leafe L
Where Articles make an immediate: Lea e,
though there is a Govenare thercin that a
Leafe fhall be made ) 35
[Conceﬂ" ] makes a Leafe 35
Leafe of a Stock of Sheep, dnd thié old ones
die, and new are put in their Rooms  4¢
Where a good Ledfe by way of Eftoppel,
Vel

Commencement of a Leafe iii Point of In-
tereft, or in Point of Computation 151
In fine Termmz, & ad finem Termini; the Dif-

ference ‘ 162
Indefeafible Leafe . 196
Covenant, That the Leafe is a good Leafe,

260
Covenant to renew a Term 345
Leafe by Eftoppel 414

X l:f-;'
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Yiberty of Ingrefs, Egrefs and Regrefs, to 2
Well of Water. Breach, he muft not fay
he was not feifed in Fee of the Well, but
he had not Power to grant the Liberty,
Page 205, 207

M.

Marriage Covenants and Agreements. 124
Conftruétion of the Words, 204, per Annum,

~ ibid.
Covenant to give 20 French Crowns towards

a Wedding Dinner ; how conftrued 125
Covenant to give as much with his Daugh-
ter S. as he gave with any other Daugh-

ter 126
How Miles to be computed 6x
Month, how to be computed §9
Within One Month 6r
Monftres des faits, Oyer 297

Mutual Promifes, and of Averment, 220,

' 73
Where not a Condition Precedent, but Re-

ciprocal ' . 74
in mutual Promifes the Defendant need not
aver Performance 76
Mutual Covenants, and why 83, 84

* Mutual Agreement, That one fhall build an
Houfe, and the other fhall pay 81. for the
Building 8r
Agreement to pay 20l pro Labore 8z

N.

Covenant to find Meat, Drink and other
. Neceflaries,and fhew not what the Neceffa-
rigs are 6

Mm 1f
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If the Covenant on one Part be Négative,
" and Affirmative Covenant of the other
Part be in confideratione performationis inde ;
tho’ the Negative Covenant be broken,
yet the Affirmative. Covenant ought to be

performed Page 7
Negative Covenants may enwrap many Par-
ticulars 72

Difference between a Negative Covenant,
whichis only in Affirmance of an Affirma-
tive Covenant ; and a Negative Covenant,
which is an Addition to an Affirmative
Covenant ‘ 71

Covenant to deliver 20 Quarter of Corn on
the 29th Day of February next following,
and that Month had but 28 Days, he is
not bound to deliver it till Leap-Year

© comes ‘ _ 109
[Then next following] how to be confiraed,
61

Debt brought for Nomine Pine 133
Neotice, where needful or net,”’ 127, 145,
213, 337

No Notice of a Thing to be done by a Per-
" fon certain, who had taken upon him to
doit 243,
Covenanr was, Notice to be given to the
Teftator ; and the Declaration is, That

~ Notice was given to the Executor, and fo

‘variant, Per Cur’, its not material 267
Notice to be given in Writing 261
Who ought to give Notice, to whom Notice

oughe to be given 267
General Notice, as upon a Proclamation in

Courr ; where {ufficient 269
‘Where Notice need to be laid in the Decla-
__ration, or not : 371
Notiz2, to whem 416

Nes-
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Notwithftanding any Act ; how it refers,
Page 91,243, 248

O.

Of Oyer in the Declaration. 373
Vide Monftre des faits. '
P.

Payment Secundum formam & effelium Articu=
Jotom ' ‘119
Where the Word [Paying] amounts to a Con-
- dition, or not 19; 20

Covenant, if the Plaintiff marry his Daugh-
ter, to pay him 10 L per Annuwm, and faith-

not how long ‘495 §U
Covenants concerning Payment of Meney,
Place and Time 108
Acceptance before the Day 110
At another Place ‘ Irx

A Condition to perform all Covenants,
[Payments] on a Deed; Payments, how
to be conftrued : . 61

Payment amongft Merchants II0

€ovenant to pay Money on Procurement of
Pardén SR 116

Performing Covenants and paying the Rent,

.no. Condition _ 202

Covenant to give Security on Procurement
of an Office, to pay {o much Yearly, Se-
curity need not be given till Deputation;

Do , 204
Paying the Rent makes nat the Covenanr
 Conditional .~ 73
Covénants Perfonal 10

Periculis & cafualizatibus mavis exceptss 3 to what

it extends . v 4
M 2 Wheie
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Where Ads done, though afterwards dif-
folved or reverfed, faves the Performance,

Page 46
Covenant to permit 117
Non permifit, in what Cafe a good Plea or

not ‘ Y17
Who fhall be faid Parties to the Indenture fo
as to be charged with it, or to take Ad-
vantage of it 63
How in a Deed-Poll. v dbid
Where one who is Party to the Deed, though
he never feal, may join in Action of Co-

venant . 6
Where Remedy muft be by Way of Cove-
nant, not by Plea 301
Covenant to leave in good Plight 46
Covenant to render the Pofleffion at the End
of the Term ‘ 122

Covenant, That he hath Power to fell 260

Pleading. S
Covenant lies not on aProvifo, there being no
exprefs Covenant to pay the Money 306
Where it muft be fhewed what Eftate or
Right he who entered into the Land had

at the Time of the Entry ~ 413
Covenant on the fame Deed, pleadable in
Debt for Rent, and why 414
Pleading of Covenants in the Disjunctive,
‘ 417, 426

Loncord pleaded 418
Where Remedy, not by Plea, but by A&ion
of Covenant 426
Pleading Affirmative Covenants, Negative
N Covenarts ibid.
Negative pregnant 428
Eftoppel 432

[Pra}
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[Pre] Agreement to pay 20 /. for an Horfe,
[Pro] doth not make a Condition Prece-
dent, but it’s a mutual Covenant, 'Page8o

Where a [ Provifo] abridgeth a Covenaat,

22
Where [Provifo] fhall not make a Condi-
tion 23
Where [Provifo] amounts to a Condition or
Covenant - 24
Where a [Provifo] is a bare Covenant, and
w _ 24,26
Where a [Provifo] can have no Effe& as a
Condition, but is by Way of Agrequents,

2

Where {Provifo] makes 2 Covenant and a

Condition alfo 29
Premiffes, to what it extends 276
Proof, how to be made 289

2.
Ruaternatim, to what it extends 378
R.
Reafonable Time, what 230
Reafonably required
Covenants Real. 10§, 106, 107
Remedy on a real Covenant Four Ways,
170

Recital, where amountsto a Covenant 17
Where Recital, confidered with the reft of

the Deed, is material, 18
Where a Recital amounts to an Agreement,
31

Rent.
Rent, and not a Sum in grofs 10

Mm 3 (Pay-
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fPaying the Rent] if it imports 2 Condi-

L tion : . Page 19
Rent paid before the Day, no Performance

of the Covenant. 130
Covenant as to Payment of Rent 128

Exprefs Covenant to pay the Rent at feveral
-Days, A&ion lies before all the Days are

paft 130
On exprefs Covenant to pay the Rent, there
- needs no Demand 132

No A& of the Leflee can difcharge Leflee
or his Executors of a4 Special Covenant to
- pay Rent : o136
What will make a Sufpenfion of Rent 141
On a Bond to pérform Covenants, where
Demand of Rent need not be alledged,

. 144
Rent-feek, exprefly within the Word [Rents]

27
Pleading to A&ion of Covenant for Rents,
Annuity, Yearly-Payments 13§
Nil habet 1w Tenementss X136, 140, 141
Levied by Diftrefs, pleaded 137, 141
Where Demand of Rent muft be pleaded,
137

Entry and Expulfion pleaded 138, xiz'
Nil deber pleaded 139
Entry before the Rent-Day pleaded, ibid.
" S a4r

Plea, That no Rert is behind, ill 141
Affignment and Acceprance. pleaded 146
Covenanr for Pavment of Rent, where to be
- tried 148
Covenant quictly to. enjoy from all Arrears
" of Rent; pleaded, Thar he left fo much

Money ir the Hznds of the Plaintiff,

m‘ intentioue TO pay che Arrears 180

Re.
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Requeft. To what preceding Clanfes relates

, Page 254
When a Thing is to be done upon Requeft

253
Covenant to make Affurance on Requeft

222

Within the Space of ong Month, when he
fhall be thereunto requefted 222

Requeft to be made to the Perfon 223

Covenant to repair 11§

COVCIllant to repair, extends to Houfes after
built

© 44
Covenant for Reparation and Damages

149, 150
Refervation and not a Covenant 9
By Grant of the Reverfion the Law transfers

the Covenant of the Leflee 106
Covenant after Repairs by the Plaintiff, he

will fuftain, &-. oIgr
Pavement, if included in the Word Bugding

. 153
It is agreed the Leflee fhall keep the Houfe
in good Repairs ; the Leflor putting them
in good Repair, Covenant lies againft che
Leffor upon thefe Wards 154
Covenant from Time to Time, during the
Term, after Three Months Warning fuf-
ficiently to repair, and at the End of the
Term to leave it fufficiently repaired ; this
laft Claufe is diftinét,and he ought to leave
it fufficiently repaired wichous Notice

| 154
Neceffary Timber to be allowed by the Lef-

for 156
Difcharge of all Reparations pleaded 161

Mm 4 Covenant
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Covenant. to build, unlefs reftrained by
Proclamation, and Proclamation pleaded

e Page 168

Covenant for Reparation, where to be tried

' 168

What Releafe fhall be a good Bar of Cove-

nant 425
S.

Of Covenants to fave Harmlefs 14, 6o,

IIr, 18

Not broken by an unlawful Diftrefs 198
Covenant to {ave harmlefs in all Things con-
tained in an Indenture, extends not to
Bond of Covenants iz
"The Defendant ought to fhew how he faved
harmlefs 112, 114
Breach as to not faving harmlefs, and fhew
not Difturbance by Tort or Title 280
Difference where Covenant is general, and
where fpecial, as to faving harmlefs 281

[ Suffer,] how far it extends 184
Stat. 32 H. 8. ¢. 34. explain’d . 318
To what Eftates it extends 343
To what Covenant it extends, 246
7-: L
Covenant to pay all Taxes in Bifiops Lea-
fes . 54, 123
Covenant to pay Taxes, Charges, Dues, and
Duties to be paid 251
Where a Term not extin& by an actual
Feoffment 278

[ During the Term,} to what it extends 131

Covenant
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Covenant to pay Annuity during the Refidue
of the Term, not {aying for what Years .
or Term Page 131
When Tender of a Conveyarice is requifite or
not R 24
Covenant to leave Timber upon the Land,
how to be conftrued , 53
Covendnt to have convenient Timber for
+ Building by Appointment of the Bailiff,

(on Argument) 87
Covenant to be performed in convenient
Time §6

[ At all Times,} how to be expounded .. 56
Ufque talem feftum, where the Feaft-Day is

excluded or not .. 200
Tryal, Ulue, Verdi& - 443,444~
[Them,] where not to be taken jointly 187
That he was oufted by 7. S. who claimed un-

der the [ Title] of, &¢. and fhews not

how 193
Claiming Title, That a Stranger entered,
not {aying “babéns Tisulum 185
Habens Fus, where it implies a lawful E-
viction 108
Covenant that he had lawful Right and Title
to let 283
. [
Verdi& 445
Covenant that the Land fhall be of f{uch
Value - 248
Where a Covenant for the yearly Value isa
diftin& Covenant, or not 249
Diverfity between Debt for Rent and Cove-
n¥nt for Rent, asto the Venue, 317
Outlawry pleaded in Par 388

3 w. Cove-
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w.

Covenant and not a Warranty, Warranty
and not a Covenant Page 3
Difference between a Leafe and an Inheri-
" tance, as to the Words of Warranty, ibid.
Warranty in Law not extends to Aflignee,

305
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