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To the Right Honourable 

PET E R 

Lord 
( 

KIN G, 

Baron of OCKHAM, 

Lord HIGH CHANCELLOR of 

GREAT BRITAIN. 

My LORD, 

I PrefUlne to beg your Lordihip's Patronage 
for this Volume of Reports collected by 
my late Father Serjeant Carthew, not 

only froln the exalted Poft in which your 
Lordfhip juftly prefides over the Laws of Eng
land, or troln your Lordihip's well known Hu ... 
nlanity and Eafinefs of Accefs; tho' both fuffi
cient 'Motives of thenlfelves; but likewife be~ 
cau[e I aln well a!fured the Reporter hin1[elf, 
who had the Happinefs to be very much 

A known 
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Term. Sana. Trin. 
3 Jac. II. in Banco Regis. 

Rogers tj)crfos Mayhoe. Hill. 2. & 3 Jac. II~' 
R9t. 12.6. . 

T Il> ~ Jlafntfff l1~ougbt an gelion of Debt on a wrIt ofEi'; 
llUb~ment obtaineb in B. R. ann tbe Defelt~ :or depend~ 
lJant pIea'Otb in Bar., tbat be ante diem impel begp~:nd~~ 
trationis Bi1J~ prxdia~ bab b~ougbt a [[trft of in ~ar to am 

(!Erro~ on tbat 1ullgment lUbicb (nas {fill t1epenlling; anb ~abon of 
upon a Demurrer to tbiS W>lea it mas antu'Og£b, tOat J:d~~~n~ 
tbifJ ~atter (ouIll not be pleaneb in Bar, tbo' it migbt be 
plea'Oen ill Abatement, a~ map be feen tn tOe fltafe ne~t 
follbwing ; anll tbet£upolt tbe ~Ia'intiff ban 3lu'Dgment. 

Aby ruerfus Buxton. Hill. 2 & 3 Jac. II. 
Rot. 116. 

T IJ) 31 @l \tIa~ Ultetut£e an affton of Debt on a 3!UtllJ- Where it 
.ment bab in B. R. anll tbe Defenbant pleabeb in ~as pleaded 

Abatement, tbat {Je ante diem, &c. ball b~ougbt a [[ttft of In Abate

QErro: on that jjullgment lUbtcb \\las {fill llepen'Ding, anb memo 

upon a Demurrer to tbat ~I£a, tt tuas tlnjul1getl tbat tbe 
[[ttft fi)oul'O abatr. 

fiI:be Jltcpo~t£t makes a Ql1xre ilt tlJf~ faff ~ilfe, anb 
refers to tbe <lta£e of Rottenhoffer verfos LenthaU, wbere 

B it 



2 -.~ '-··Term. S. Trin. 3 Jac. II. B. R. 
it tuiu; atJjun~en -to tbe eOl1trar!?~~ (VJZ~) tbtlfa[[lrit of 

* Rowley (!Erro~ nepentlillg' is no fioon )1!)left to an getton of 
ft~:'s ,f;rt Debt Ott a 3lullgmcnt; anll etten a ok Qtafe lUbere, tn nn 
7 Will. B. R. affton of Debt on ft Jiutlgmeltt, tOe iDefen1.lant pleatJcn a 
Rot .. 590' [[lrtt of <!Erro~ bepenllfng", neither in Abatement, nor in 
g::.rJt557• Bar, but concIUbcll bfg 1131ca tbU11, (viz.) Petit, &c. if be 
2 Vent. 261. fiJOul'O lie compeUc'tl to moke anp fattbet 2nftuer, pennfng 
l Lev. 396. tbllt ;~tit of Qftto~, '.ontl tbf~ \1l~S anjutt-IJen Ul; anll tbe 
1 ~r~~: :~~. D£f~nIJant tua" rulen to t1,nfw£t ober. 
Sid. :2.36.' -. 

Curia. 

Doyley ~erfos Walker. Hill. 2. & 3 Jac. II. 
Rot. -

S' Cire Facias a~ain{f an (lEtecuto~ (upon a 9ju'Ogmcnt itt 
Qfjettment agafnff bf~ aIellato1) quare plenariam pDf .. 

feffionem, &c. & Executionem de damnis, &c. habere 
non debet, tOe IDefent1ant pleaDeD a frftlolou~ tEllen, to 
ltlbitb tb~ ~latntUf 1l_~mu~retJ. -

gull now tOe Qtounfel fo~ tbe iDefenlltlnt lUaibetJ tbe 
}11)1£a, ann took q,Ctceptions to tbe irolrit, (viz.) betaufe tbe 
iDefen'tlant Wbo tua~ qf~ecuto~ i~ not name'O, o~ ret fo~tb 
tn tbe m.ttit; to be 'ttertenant of tOe E..anll~ reCOberen ; anti 
it llJall'not be fnteu'Oc'Q that be tnaa, becanfe il DefelofOant 
tn Qfjectment t!1 aUuap,~ fUPP.Qfen to he a iDiffeifol, ann 
that bp Of£; Deatb tOe ILalltJJSnefcenll to bi51 fPeir at law; 
ann tbefcfolf fOl Default of tbi~ ~Ueaattou, tOe 19Iatntfff 
(annot b"b.e lutJ~mel1t fo~ tbe ~QtrfftlQtt, o~ iDa:mage~, be" 
eBufe tbt iroltit b£,iIlIJ not go,on fo~ l.@art, t~ ban fo~ tbe 
mbole. 
~e; (ltoUtt f"clinetJ ta tbat gppiUto.ll, tnbtcb tb,e It>latntftr 

perretbinlJ, b~ougbt a ne\l)[[(ttt of Sci' fa', anD mentis: 
£'0 t~e. jfnult. 

')But tOe Bepo!ter tna~ of £i1)pfniofl, tbat tDe lEllaJuti-ff 
in tbfa ~are migbt p~a!, to bau& €Jecutfon, &c. (fuo peri. 
culo) ann fo~ tbt~ fee 3 ero. 872. ro lUbere a Sci' fa' is 
b~o»gIJt to babe <!E~ecutfon of @)~f,rru, &c. upon a 1u1lg~ 
llJ~J1t in a teaJ a,.fffon) ann tbe \ttlUlnt itt \lliltllftt, anD 
pleul1~ ~on:ttellUte. 

Repew 
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Renew rverfus Axton. Hill. 2 & 3 Jac. II. 
Rot. 708. 

T IP 31 @) tua~ a fpectal action on tbe <!Cafe all a 'l6iIl Statute of 
of QftcOange b~ougbt bp tOe Indorfee 0lJatnft tOe Limitations, 

Drawer. a good PI~a. 
to an Acbon 

€be [)efenl1ant Protefl:ando, tOat tbe faib 'll3iU of <!Ct- bro~lght on 

cbange btn not concern ~ercIJal1bf?e bettueen g(getcbant~~ ~ Bl~1 of 
tbetr f(lctO~£j o~ @>erllant~, pro placito quod ipfe non af- xc angc. 

fumpfit fuper fe infra fex annas, &c. 
vtbe 10laintfff tJemurren to tbh1 ~Iea, fuppoftng it 

'l6iU of QEtcbnnge to be a ~pecia1t1?, anD fo not lt1itbill 
tbe €>tatute of JLimitation£1 ; but tbe <!Court tna~ of an
otber IDptnion, (viz.) tlJat it 1.1la11 a goon W>lea, ann fa 
gaue 3]ungmcl1t fo~ tOe Defennant. 

Dickens rverJus Greenvill. Hill. 21 & 22-

Car. II. Rot. I 107· 

I Ja <!Ejectment a fpectal dterbfct tna~ founn, Ulbfcb ne~ :::e~j,et~; 
penneD tn argument until Eafter-Term, 3 Jac. ~. at Term ex

which rlCtme tbe ~erm fet fo~tb bp tbe WJlaintiff in biG pired; pend
Declaration c.rpfren; anti tbereupon tbe <!Court \1la~ a~~h: A
m:JtJ~n fo~ a IRule to enlarge tbe '{term, anti the Defen: Ruld was 

l1altt tna~ requircn to confent, tnbtcb be refuting, toe ffijde to 

([ourt, upan p~onucing feneral ancient )Rllle~ mane fn fucb ;11 S~eg~he 
<!tares, bin ~ enlarge tbe ~crm, tnitbout tOe <!tonfent of Cafe o~ . 
tile 7J"\cfen'l'lant HutchInS It, 
~ xv V • ver. BatTer 

Smith rverJus Tonftall. Hill. l & 3 Jac. II. 
Rot. 69. 

(ontra. 
I 

1m a fpecial gffton on tbe <!tare, tbe l[!)lafnUff becfarcb AUion will 
a£' atJmfniffrato~ durante minore a:ftate of R. S. Exe- l~e aga¥,llt 

cutor of tbe laU mill anll 'QCdtament of R. s. bi~ fatlJ£r, ~a~~fo;n. 
fetUng fo~th, that tbe ~£(fato~ R. S. in fJbl 1Life:~ime confcffing a 

ban obtaineD a Jlungment fo~ 1001. 6!Jftinff W. S. tuba ll:df~le~t 
tna~ Itkettlife inDebteD to tOe (lCellato~ in anotber 100 I. ) laU, 

fo~ )Rent; anb tbat after tbe [)cntb of the fain ,(!!:£ffato~, 
tbe @Iaintiff ban Jjutlgmcnt on a Scire facias to babe 

B 2 (!f~ccution) 

, 



4 Term. S. Trin. 3 Jac. II. B. R. 
(!ftecutfon, &c. anti tbflt be intell1JfnLT to take out qf.rf= 
cutiOIl, nltb aUo to b~fnlJ an affton of Debt fo~ tue 
)Rent tn arrellt, (tbe nun w. S. being tben poa-ea-en of 
®oo1)g 011'0 ([bftttel~ fufficient to tJifcbarge tbe [[lbole) 
lDbicb bring bet!' tuell knotun to tbe Defentlant, be of bts 
Sj@altce ann (ltobin witb tbe fain W. S. tJill cOl1fpire to 
Defeat tbe ~Iilintiff of bf£) <!E.recution, anti of recourting 
tIJe ~O!1fP fo~ )Kent Qi trear, p~oCUte'O tbe fafn W. S. to 
confers n 1ungmrnt fOl 1001. (of fucb a ~etm) to one 
W, N. ubi revera tOe faill W. S. tJin not owe anl' ~btltg 
to t[Je faia W. N anb tbtlt be fuen out \ZE~ectitton upon 
tbfg feigned Judgment, bl' ([1irtue hlbereof be fetreD aU 
tlJe ®/Jotls Dttb Cll:OattelS of tbe fatD W. S. WblCb be 
l'iloineb to JF)IaU!l unknown, anD conberteb to bf~ own 
mfe, bp JRenfou wbereof tbe nt>latntiif Ioff bf~ iDebt. 

'Ql:be IDefennaltt nemurren to tbf~ Declaration fo~ 
~att£r in JLaw, fuppofing tbat tbt~ action WOUlD not 
Ite; but it b.1il~ nnjungeD tbnt tbe gffton WOUlD lte, ann 
tbrtfUpon tbe OefenOant Tonfrall blougbt a [[trit of 
QErro~ tn W>nrIfament, lnbcre tbe J/ungmcnt tuafj af:: 
firmeD. 

Fortune roer:fus Manucaprors of Davis. Hill. 
2 & 3 Jac. II. Rot. 73. 

Inccrtainty SCire Facias upon a 31uogment obtaineb agatnff Davis 
in a Rcpli- (tOe lS~incipal) to babe <!E.rcctltton agatnff bt~ 'i6aif, 
~at.i0n makes mbo pleab Executio non, &c. quia dicunt quod ante emana
It Ill. tionem pra:diCli primi Brevis de Scire facias, ann befo~e 

tbe 31miin~ fo~tl) alicnjus Brevis of Ca. fa. aaatnff tbe ~~tn:: 
cipal, be (tbe ~Jfncipal) breD; & hoc, &c. 

QIbe ll!JIafntiff rrplteb, ttJat tbe W'~fltcfval it; fibfng, 
* Sec 6 H. (viz.) at H. tn tIJe Q.I:oUl1tp of, &c. ann * traberfel1, tbat 
1~c6h ~~~a- be tlien befo~e t~e 311fufng fo~tb ,of anl' Ca., fa. anb upon a 
vcrfc ought Demurrer to tbt£f JRcplication It l11a~ obJcffetJ, tbat ttc 
[0 be taken. 1I31aintiff bnn trabl'tfen tbc Deatb of tbe ~~tl1ctpal ante 

emanationem prxd' Brevis de Ca. fa. tuben tbere tuas no 
futb Wtit-- fet fo~tlJ bp tbe iDefentJanta in tbctr ~fea; 
but onlp a general allegatton, (viz.) ante emanationem 
aJicujL1s Brevis de Ca. fa. tubicb is fncertain; tberefole tbe 
EDlamttff in bi£f Replication ougbt to babe fet fOltb tbe 
certain Time wl)el1 tbe Ca. fa. ilfucl1 agnfnft tbe ~~inCipaJ; 
anl1 tbat tbe 0beriff returneD non eft inventus ~ like 

:2 Debt 
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iOebt on a 130nb fo~ w>etfo~mance of c.!l:obenantS In an 
3lntumture; tbe Defenllant cannot plean 10etfo~mance ge, 
neraUp tuitbout fetting fo~tb tbe 31ntlenture. 

gnD fo~ tbhS Beafon tbe Replication tuas anjutrgelJ Curia. 

m; anD tbe Q.Court befng teanp to gibe 3lungment, the 
~Iatntttf ptapeb JLeabe to lIUcontinue, wbicb was grantelJ. 

Evans ruerfus Cramlington. Parch. 2. Jac. II. 
Rot. 192. 

T If> 31 @> tuas a fpectal ~ctfOl1 on tbe Cltare b~ougbt up, 1 Vent. 309. 
on a Bill of Excbange; tubicb tuaa tbus: Ql:be iOe- s. c. 

fentJant Cramlington n~elU a 15m of <!E~cbange fOl 500 1. ~~lo~ o~ a 

lipan one Rider, papable at 25 Vaps €J1ight to one Price, c~an;e x

Ol flD~'ber, fo~ tbe dUe of one Calvert; Price £n'bOlfe'b tbiS againfr the 

15m to the JIaintitf Evans, tubicb tuas accepten bp Rider, fr~au~~~ by 
but be bin not pap tbe ~onep on the Dap; ann tbereupon the En
the 191atntttT Evans tuba was tbe Endorfee b~ougbt tbi~ dorfee. 

~Ufion agdinll Cramlington tbe Drawer. 
atbe Defcn'bant Cramlington (after Oyer of tbe 13i11) 

pleanen tbat Calvert (lUbo tuas namen tbe Cefiui que ure 
in tbe 15m) tuas all ®fficer in tbe <!Ereife, an'b inDebteD 
to tlJe Jl1fng in rucb a ~um, anD tbat upon an <!E~che. 
qUtt h3~ocers at tbe @lUft Of tbe lUng, tbf~ 5001. U1a~ 
ettennzil in bfS Jl)antJs. 

anD upon a Demurur to tbiS ~fea, tbere tuere 
ttuo W>otlltS mane: 

I. mbetber bp tbe m01ns of tbe 15m, Calvert ban rucb 
an 3\nterell fn the ~onep, tbat befo~e it tuas patb to 
Price, o~ ®~'ber, it might be ertell'brn a~ tbe p~opet 
<!J;oolla of Calvert, fo~ biS Debt nue to tbe llting; o~ 
tnbetbet be ban onlp an equftable Bigbt to retell.le ann 
babe tbe ~onep after it tuag paitl to Price. 

2. [[1brtbet Price ba'b rucb an Jlnterell in tbe ~one!, 
bp tbe mO~bs of tbta 15tl1, tbat be" migbt lawfuffp in, 
no~re ann amgn it to anotber bp the (!Cullom of ~cr= 
cbant~ ; o~ tufJetfJer be ban onlp a bate Authority to re~ 
tribe it fOl tbe mre of Calvert. 

ann aftetwarns in Eafter-Term, I Will. it tua~ atl: 
jubgen bp tbe Qtbief J ufiice Hal t anll tbe <!Court fo~ tbe 
J;>laintiff; becaufe Calvert ban onlp an equitable Intere!f, 
ann not a lawful one, to babe the ~olte!,; fo~ be couln 

, not maintain an action on tbiS 13i1l againff Rider. 
'll3efibes 
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'IS£fiD£~ tbe ~I1DO~rement of it bp Price to Eva'ls, 

(tbe Wlatnttff) waG fo~ [J. nltte teccfbetl of tbe llf)laintfff o~ 
Price, ann [0 {Je recetuen tbat betp ~ol1ep' to tu{Jt(i) Cal
vert ban all <!fqutt!'; ann tbetefo~e be mar; refpontib'e in 
QEquitp to bim; but tbe @)um lJemanlJeb bp t{Je I\t>iaintrtf 
Evans t~ not tlJat @unt, but anotber nue to bim fo~ <rta= 
lue recetbnl, tn rubtcb @lum Calvert ma~ not concerneD; 
anD fOl tl)efe JRcafona tlJI? ~ottep now in iDemanD trill£; 

not e~tenl)able; "nO tberefo~e tbi~ ~Iea ma~ anjubgetl 
ill. 

afterttHltbt' tlJc [)efenl)ant b~oulJbt a meft of ~rrol in 
tbl? <!E~cb{'lluel>Ql:bambet upon tbis 3luDgmeht, anti tn 
Haller-Term, 2 Will. &c. tbe 3!uDgment \\lil~ afflrmeb+ 

The King rverfos Baker. 

The Court T J!) QE iDefenbant mas tnbiffell anti conbictel1 at 
~f K~g's Kingfion upon HuH, fo~ fpeaktng reDittou~ [[Io~bg, 
gi~~ J~~~~r &c. anD tbe ~loceeDtngs tetng temobeb into B. R. b!, 
ment .up~>n a Certiorari, tbe ([ourt tuas mObetl to gibe ]uogtncnt. 
~o~:~~~~rn ~ut tbis ~OttOlt \Uaa oppofetl, bectlufe tt Wag irugu= 
Court. far, fo~ tbe Qtourt of ming'~ 13encb ueller gibes 3!utJgment 

upon a <itonbictiott in onotber ([ourt; but tbe Jj)~a(f:(e is, 
if, (after 3jtrue ,otnen in anotber Qtourt) anti tOe In'Oitt= 
went fa remobcD, tbe )j!}t1ttp t~ alwaps abmitteb to lUallle 
tbe' ]true fJ.e1otu, anti to pleaD de novo, anb to IJO to a 
fir:;riill upon an 31true joineD in tbts <lI ourt. 

Qrbe QCourt tJireHetl a new ~tial, anti Baker tuas foulln 
gUiltp b!, a fe(on11 [leriliff. I 

Jefferies, Mayor of London, rverfus Watkyns. 
Hill. 3 Jac. II. Rot. 

~ ~od. 161. A Ja Qctfon upon the ([u(tom of London againtl tOe 
A F~t1lt in IDefenllant being no Freeman, but a Merchant 
t~eDcclara- Stranger, for not weighing Goods, &c. at the common 
tlon cured Beam. 
by the Ver- nrC' • ( • tl ,I!:' ) 
dia. '~'uter a dtetbtH but again ~btbence fo~ tOe I13lain= 

tiff, tt lt1a~ mobetl in Qruff of 31ungment, tbat tbe 
,~Iaintiff ban fet fo~tb in biS Dedatatton a (!Cullom, t[)at 
in Qtonfitletatiolt tbe 9}!)t1pO~, &c. anb theft Ilt)~enete(fo~s 
at tbeit p~opet <itbarge banmaintaineb a. ,Common Beam 

2 ~tme 
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firtm-e out of 9J?f111:1 fo~ UletgbtItg ®ootJ.s, anti @)cr1Jant~ 
to attenl.1, &c. aU fo~eigll ~er(bant~, 1\100 fiJoultJ im:: 
po~t Ott!' ®oo'O~ o~ ~errbal1tliie to be {oln bp Weigbt, 
llfi fuerl1nt to l1~m~ tbem to tbia Beam to be wctgbetJ, 
"nb to pap fo murb fo~ ebccp, fpunl'l~el.l [[(etnbt; ann af:: 
,flgnen fo~ I)Bltacb, tl]at tbe IDefentlant at fuel) a (time 
tan fmp'o~tel.l Co mallp Barrels of Raifins, &c. ll1btcb be 
fmtl fain without fJ~ilt!ltnlJ tbem to tbe '15eam to be 
'Welgcn. 
, Jao\l) tOe ~bjectiol1 ltlfU1, tOat tOe Wlaiittiff~ ban flot Yelverr. ilt. 

incH appli£tl tbe Q.J:u{fom to tue p~effnt ([afe; becaufe :z. ero. 220. 
tuep 'Oin not aber tbnt tbe 13arrel£' of lRi1Hin~ tbu~ im· ;~;OW:1l. 
po~t£n were furb ®noi)£' as; were CoIn bp VVeight; fo~ toe J 77. 

~ai£ of ~ootJa not uruaUp ro!n bp ~eigbt'l fr; n,o ')t;~eacb ~;;~~{. \2;,. 
of tbe ~uffom, upon WbiCh tbl~ Dztiaratton waSj Sid. 202,:.:;3. 

founneiJ. 
31t ltHlg like\tlffe objeffell, tbat tbe t9tailltiffa ban not 

aflengciJ, tbut tbe DefcntJant batl Itot paiiJ tbe cuffomatp 
~on fo~ wefgbittg; fo~ if be baD pain it fecundum ratam, 
it ban been goon to Dtfcbfitge tim ftom tue jfo~maUtp of 
tuetrrbing at tbeft 'l1eam. 

13ut tb~ee Jiungel1 agafn{f Jl1f\:ice A1libon were of i)pf
nion, tunt tbere jfault£, w~ce curen bp tue dlcrtJict. 

Chorley rver:fus Haflewood, on the Crown ... 
fide. Parch. 3 Jac. II. Rot. 260. 

o 

ERR 0 R to rcbctfe an IDutlatu~p in B. R. anD tDe <!Er: Error to re-
, tOl l11aa affigitctl per Attorpatum, tnftOout a fpettal vcrfe an 

lRule of (!Court fo~ tbat ~utpof£; attn tbhl bCina objecteD ~~l:~a~~'rcd 
il{J'tlfnff tlJC [mrit, a Difference iUn~ taken to maintatn per Att,;;:,.,

tbe p~amce, (viz.) murre tOe <!CttO~ appears; upon tbe timz~ not 

.JraCe of tOe JReeo~n, it map {1£ arftgnen well enougb per goo ... 

Attornatum, anti to p~obe it tbete bJas a (!Cafe etten, 
4 Leon. 2:1. (mt no ®pinfon f1lilfJ U1Ucn tn tbe P!tnctpal' 
<!tafe. 

Hacket Q;erji4s Herne. Mich. 36 Car. II. B. R. / 
. Rot. 2 I 4- ~ Mod, 134. 

s. C, 

I 113 ". r ;T'\ M t~ 1'.. Judgment::\~ 
: JI~ Ott ucrlOlt 0 ;vcbt on n utUltUS, u!ougut Itt tbe g'linft C~VG~ 

Qtommon tE)[efl~ bp Herne llgainff Jflltber nnb ~Oit, tbe ra},.anc.i a 

~fnintitf van 31utlamcl1t agdintl botb; ann now tbe ~OJ! ;~;~;~;c:~ 
S ,,10th Dot (!oxl. 
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aI011£ b~ougbt a [[ltit of QfttO~ ill B. R. anll UPOll a iDe:= 
nlUrr£t to tbe [[lrtt, it wa!5 quat1)cll, llectlufe botb of 
tbem ougbt to join in tbiG [[{rit; anll if one of tbem t1)oultl 
refure, be llJoulD be fummonet'J anll feberetJ! .mow Inbere 
tbere is jiuogmel1t againll felleral, if Olle alone fiJoUI11 
be prrmittc'O to bling a [[{tit of QErro1, tbfS >f. 3inconlle~ 
niencp muff necetrartlp enfuc, (viz.) that eller1' DefenDant 
might b~in!J a mttt Of (lfrro~ b1' bimfelf, anll bp that 
~eilng nelap the ~Iatntift from bfS (lftecutfon fo~ a long' 
~{me; ann from Oabtng anp 13endit of btfJ 9lutJgment, 
tbo' it migbt be affirmen once, o~ oftner. 

Lake t'{}crJus Raw. T rin. 3 J ac. II. Rot. 

Executor D ~ 'W ~ alJainll an <!Erecutol, tl.1bo pfeabelJ, ~bat 
plcadc.d, bt~ 1!C:effatol entrtelJ into a 13on'O til rueb a ~e~ 
~hat hIS Te- ualtl' to T. S. (on1.11tio"c1:l to pap fo much ~onep, lUbiCb 
e~ti~t~:ter- was:; not pet pain, bepontJ tnbicb be ban not atret~. 
Bond, but 
did not fa y pro 'Uero fY jt/flo dehito, yet good. 

~o tbi~ 191ea tbe 19laintfff bemUtte'D rpecfallp, anti 
fiJewen fOl (.!l:aure, that the Defclltlattt 'biD not abet (as 
be cugbt) tOat tbe 150nb maS) enteren into bp toe ~ena~ 
to~ pro vero & jufto debito. 

~ ero. 8. 55, 1But the Qtourt belD the t9lea goon without fueb art 
g:~. 9betlU€nt; fo~ it aJan be inten1:leD toe 150111) \\'Jas gillen 

fo~ a juff Debt, ann the ®bligaUon it {elf fiJaU,be ftlmet" 
tnt to cbarge tbe ~~ecuto~, lbO' be ban not receUlcn anp 
il@onep of the ~enatois. 

Trevelian rver:fus Seccolnb. Trin. 3 Jac. II. 
B. R. Rot. 788. 

Plea often TIP <f weren'tlaut plca'bcD ten Outlawries of tbe 
~utJ~wr!c.!; lelofntitf on mean rP~ocef9, tn Difabilttp of hiS g, 
~n ~d'b~Iltry cHolt nom b~oug[Jt, an'O p~ap€b 1ungl11£llt if anp anfwct 
bcca~~e ~hc oU!Jut to be ma'Oe Ulbil£t tbofe ®utlalt.lltcSj are untEuctfctl. 
Plainriff is 
as well difablcd by one Outlawry ashy the other Nine. 

firbe ~laintUf bemurrcb, fo~ tbat tbf!1 l~IC!l Wag bott" 
bfe, filln tueQl:aufe 'Ocpen'Ocn tn (ltourt till MichaeJmas 

5 Term, 
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Term, Anno I Will. IllOen it was arguetJ, tbat tbe W>lea 
tuas not tlouble; fo~ tbts is in Jaatute of a ~Iea in Abate~ 
ment, ill tubtcb ~o~t of Jj)leos fetJernl 'Otllintt ~atter~ 
map be allebgctl; antl tbetefo~e IDuplfctt~ is not a goon 
(!ftception to a ~Iea in gbate~ent+ . 

113cfitle£f t(Jete t~ a Dil,Jerfitp bcttneeQ a J1tllea tn ~ar~ 
nub, tn abatement as to iDuplicit!' ,tn Jj)leatling; fo~ tn a 
~(ea tn '!)ar, Duplicttp of ~attet makeg tbe Illbolc 
dtoin; but 'US not fa in a l@lea in . Qbateme.ut, ann ro~ * I Tnft. "04. 

tbfg ~urpofe tbe <[arc~ tn tbe -k ~atgtn wete ettetJ. 4 H. 6. 16. a. 

1But the ~OUt:t nnftueteD tbete tuas; a DUference bel' 
tlneen a @lea of an fJ1)utlatn~p in IDtfabflttp, nub otfict 
lalea~ in abatement; anb tbat tOts J1:)leawag ill fo~ Du~ 
PHCftp~ becaufe tbe W>laintiff is ntrabletl as well bp one 
flDutlatn~!', as bP. all tbe otbet JElfnc, to IllOitb rebernl ans 

flUer£' are requiteD, ann aftetlUatbG JiuDgment Illaa' gibert, 
tbat tbe DefenDant "loulll fttlr~et OUet fo~ PUpUCltp. 

Sanders verJus Huffey. Trin.,' 8' Will. jn C: B. 
Rot. 466. but adjudged )n .. Mich~ehnas 
Ternl follbwing. ' t 

I Jfl 1Replebin fo~ ta&fng bfl1' (!.tattle, &c. tDe Deferibant 2 Lutw. . 

auo~etl tbr 'm:aktttg\ fOl .tbat be te~pore quo, &c. fei-, ~h~~~~~;U$ 
fttus fmt, anD wag filII felreD of tbe ht'lace l1lbete, &c. fuit gcncral

Dnb fo~ tOnt tfie (!tattle were tbere Damage-fef-ant; be Iy w~thout 
t r.. th & . . 1hcw1ng of 

OOl\ ucm, C.. . . . what Eftatci 
'C!I:be l\!llaiutiff tJemurcetl (petiall!', 8tttJ ll)eweb tbt In- is not good, 

certainty of the Avoury, fo~ <[aure of IDemurter; fO~ tbnt 
tbe iDefenbant biD not fet fo~tb of m{)at <!Caate be tuas 
(eireD eitber in Fee-fimple, Fee-tail, or for Life, &c. but onl!, 
it ~enetal @letan lnbiCb iSS ,not traberrable ~ anD tbfS lUa11 
a'OJu'OtJel1 fIi" ann belD ro~ @)ulltlance; tbereupon t{)e, 
IDefcltl1ant p~apel1 JLealle to amenn upon ~apmet1t of 
Qtoft$1 ; to Illbtcb tbe ~Iainttff confentetl. Yid. pofiea 
Scilly verful Dally. S. P. 

Langford rveifus Webber. Hill. 2. & 3 Jac. II. 
B. R. Rot. 965. 

I, N Ti'erpa~s fo~ taTting anD impO~lItbinlJ DiS fJ)olfe in ~.l\~~d. 13::; 

tbe Jj!)art{fJ of Brattan CIobelly m Cornwall, fine ra .. In ~ Juftifi-
tionabili caufa &c catIOn for a 

, • Trefpaf, the 
Defendant pleaded) that T. S. pofJeJlionatus [uit withollt J'hewing any Tide, !lor good, 

e ~be 
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the Defen
dant. 

* Seale verf, 
Binion. 
2. Mod. 70. 
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'ULbe [)efenbant juffffiell, fo~ tbat one T. S. tempore 

quo, &c. legitime poffeffionatus fU.it; anll pet Ina£) potTer.: 
fell of anti in a certatn ~lo(e of blm tbe fatb T. S. callen 
Hayes in Bratton, &c. afo~eraib, ann fOl tbat tbe faib 
Il)o~fe eodem tempore, &c. tun):) tbere IDamarre,fearant, 
We iDefentmnt l!f3 @)etbantf3 to tbe faib T. s. ann bp bt~ 
tomman'D took anll tmpotlnn£lJ tbe fPo~re a~ be fah1fullp 
mtgbt, &c. 

gnb upon a Demurrer to tte ~Iea, it Itla~ argueb fOl tbc 
J.1!>latntiff, tbat it tuas iII; becaufe tbe DefenDant bab not 
mane anp ([itle to T. S. of tbis <!Clofe ; fo~ 'tbl a lRule in 
taleabfng, tb-at in aU Jufiifications for Trefpaffes, tbe De# 
fennant tn bt):) '16ar alllJap~ make~ fucb a fiCttle to timfe!! 
to the lLannfJ in tnbicb tbe firrefpafs fS rUppofelJ to be bane, 
tbat it map be trallerfen bl' tbe l13laintfff; anb upon IDbitb 
an ]true map be takan, &c. but tn tbi~ <!Cafe tbe iDefennant 
(Jan onlp pleatlcb generaIlp, tfJat W. S. was poffeffed; anb 
tbe @offemon b£iug not troUerfable, tbe J$)latntiff cannot 
make anp anCtner to it. _ 

flOn tbe otbet @line it Itlatt arguelJ, tbat tbe 13ar h1a~ 
goon, becaufe tbe ~Iaintiff mfgbt replp de injuria fua pro
pria, o~ be mtllbt confers, anl) aboin tbe ~orremon bl' 
~Ieabtng fame fpetial ~atter, &c. beUntS in Uttions of 
€tefpafs, a ~an map lJefenlJ bimrelf meetlp upon tbe Pof
remon tnbtcb is) a goon 'X1at to ellul' ~al1 IUbo batb not R 
better €itle; ann 'tt~ generalll' anmitten, tbat tbe llflfafn. 
tiff map maintain an ~rtfon of 'Ql:refpaffj meedp upon biS 
~offemon; tberefo~e \llbat laea(on tan be giben, Illbp a ~alt 
map maintain an affton on bts ~offemon, ann cannp!: nefentl 
fJimfelf in an actton b~ougbt agailltl bim Upon (UCf) ~or# 
reman ; but 3lungment lUaf; giben, tbat tbe 15at lUa£.t ill. ~ 

ok Trin. '27 Car. 2. in C. B. Rot. 1702. tbf like 3luffifittt=' 
tion tn ~terpaC~ fo~ taking bi~ (!tattle; ann upon a .iDes 
mutrer it l1Ja~ anjungen goon witbout llJewtng anp otbea: 
q[ftle tban tbe W'offemon, anti a (!top!, of tbe JKe,o~tJ l11a~ 
now p~onuceb In Qtourt. 

De 
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Jennings tVeif. Hankyn. Trin. 2.J ac. II. Rot. 12.1. 

D
E B T on a 'Wont! agafnll tbe Defcnllant a~ Exe- z Lev. U I. 

cutor, ann in tbe ~arlJin of tbe Declaration ~·~~nt. z63, 
tbc <!taunt!' lUna w~ttten tbu~:;: Chefier, if. ann s. c. 
tbe ~Iaintttf neclarell upon a 130nll mane bp Ple~ t? ~he 

tbe D£fenllant'~ ~fllato~, fealcll anll lleliUetcll apud Tar- ~u:~f~~~~n 
vin in Com. prxdiCt', &C. in 'rime, for 

if the De
fendant pleads in Chief, that Advantage is loft. 

'm:be Defcnbant pleall£l1 plene adminifrravit, ann at tbe 
~tfal tbe 191aintiff ban a d1etDfct anD ]juDgment. 

Qnn no\» it runS) moUeD in attCn of 31ullgmcnt, tbat all 
tbe ~loceeDtng£s Wete coram non judice, becaufe it appear
eD upon tbe jface of tbe 1Reco~n, tbat tbe ')]3on'O tua~ malle 
at a @lace wttbht tbe 31uriSllictton of tbe County Palatine 
of Cbe([er, fo t()at bp tbe W>laintitl'S) OWn ll)eminlJ, tbis 
<ZI:OUtt batb no ~utf£fOtct{Oll of tbfS <!taufe; fo~ local Ac
tions cannot be matntatnell in anl' other ~Iaccs but in the 
County Palatine mbere tbep arife; ann tho' tbf~ affton is 
not local in ft~ mature, pet the t91atntitT balltng mane it 
fo tn hts Declaration, be batb tberebp batten btmfclf to 
babe an Qctton in t~i~ <ltourt. 

C 2 
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Curia. '(to which tt waa unfw£tc'O, attn fo aOJungcll bp tbe C!l:ourt, 

tbat tbe DefenDant Ofl'ti ioft trjm Q!Obantage tubtcb be migl)t 
baue, if iJl: ban not pieal1rn in Chief, fO~ Of ougbt to babe 
(orne in ~tmc nnn plcane'O to tbe 31url£1'Offfion, &c. but now 
be f~ fOlFClofeTJ to fa!, anp t!1:l)tl1lJ agilfntl It, balling aDmit· 
ten tOe qUtt~ntftto!1 bp pfenning in Chief; fOl tbt9 Q,tourt fa 
not like -ane of il HmU'fn JUtietltctiolt, boUltng Wfca of a 
([iU~r6 a.nfing lJl1UJout, fOJ in fyrb (tare all tf5 balb, a~ COe 

ram oon judice; but 'tt£) of an unU.l£rfal Jjurieb iUon ann 
guperintcnneucp" Dnn tlJ€ ([ount!' ~alatfl1e it (elf wag Dcs 

ribrll out of tbe <ltroUJI1, thrtefoi£ 'tia fubolllindte flnD not 
at an ftfmptel1, ann fa niffera ftom tbat ([nre wbrre tbe 
10faintiff t'lctlnrcn on n 13onn, ann fet fOltb tbat it lUa~ 
mnDe at Bourdeaux ill France, fOl m rucb <!taCe tbiS <!tourt 
Ueber bab anp 31Utt~bfction, benuee tbe SWatter tltD m:tCe tn 
a fo~etgn matictt. 

13efio£11 tbe ~lofnttff necfare'O agafnff tue DefrnDant au 
in culfioclia Marefd1alli, fo tbat ft appears be tun~ out of 
tbe Coonty PalaEine, anll tb£t£fo~e tbere \11oulD be a Jrftf= 
lute of ]Ufiice if be {Jab no lRem€IJp tn tbi11 ([ourt. 

Nota, tlCbat in Trinity tQ!:erm, 1689, tbEt£ was tbe Iif\e 
cJfafe tft tbt~ ~otlrt between Smith verfos Septon; Dno tbe 
like ~treptiQI1 wa!) taken tn attcft of 9lu'Ogment, but tbe 
l~fatntfff ban 3lubgmmt upon tbe Came Bearon; anti tn tbilt 
~are tbiS of Jennings lUas; citeb, anD bel\) to be gQOb latu. 

Parkyns 'VerJus Titus. Mich. 2 Jac. II. Rot. 122. 

~.~~d. 1,2. EBto~ of a ]llt!gment in C. B. tpb~te tbeQtaCe tuag tbu~: 
3 Lev. 2.55· . If 1./n Trefpafs fo~ entering blS Qtlofe ann tteaning 
s. c. 1,)o\1m fJts Q!l~\1r~; tfje iDefennant pleabfb, tbat tbe ~lace 
Cui'c~m to h wbere, &c. ill tlUo acre%) of 1L ann, wbfcb is; tbe jfreeboID 
¥:! a °Ff~~c of tOe Deffubant anti oJ tbr Earl of Effex, attb tbat be (tbe 
fo: an Ad- Defennant) in btS ohm JRtgbt, nnb aJ'S 13ailHf of tbe fnfn 
mlttance to Earl juffifien tbe ~ntring &c. 
a Copyhold,' '.' 
as the Land is really worth per Acre. at ~hc Time of the Admittance, is gOOq. 

~b£ )l!)fatntfff replfeb, tbat tbe faib Uno acre~ of lanD 
are, anb flCfme out of ~inb lUfre, @arcel of tbe ~ano~ of 
B. ann bemtfeb anb nemifable bp Copy of Court-RoB, of 
\libicb'~ano~ uncle, &c. tbe iDefennant anb tbe faib (farl 
are, & eadem tempore qoo, &c. wete fetfeb In Jfec, anti 
tbat tbcp l1p tbctr @Jtetu'lttl at rucu a <!tOUtt belO on Curb a 

.. , 2 Vap, 
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Dap, bab IJratttelJ to tfje l:.!>Iatnt[ff, amollg-ff otb£!: lmHH1, 
tbe fatn two aCt£.Ei tn jfee bp ~oP!' of QCoutt.ll\oll,ad volun
tatem Dominorum fecnndum cons', &c. ann toat lJe tnafl on: 
nutteD, &c. ann fnteretl onO tuaa poffelfetl, ilnn tbilt tue DI?~ 
fen'Ollut committen ti)e a[refpafG wito lJt£5 Qtnttic, prout, &c. 
~be t)efenllont rejoineD quod bene & verum eO:, tbat tbe 

fDib tIDO :J.nell are Parcel of the Manor of B. finO toat tUfF 
wete lJrantfn to We ~iait1tHr in .free bp <topp, prout, &c .. 
tm be fartuer fattl), tlJat all tbe lLanl1.a til tue fain Q,Copp, nt 
tbe ~ime of tbe ®~al1t, were of t[Je pearl!, e[1afue of 28 J. 
fWl) tbat tbe r~tn ~latnttffG, bp tfJeit @tcmoro, ban fet a 
fine of 35 1. upon tbe anmittance of tot a [)efen'Oant; ann 
uurC;j~ ttHlt tlJe fame 'tU{U, a cenfonabl:? .trine, anti ti;tlt fO~ 
ffioRtJapm£llt thereof he £ntrtcD fo~ a fro~fetture. 

tibe Wlaintiff futtfjoinen Protefhndo~ tt]flt tOe 351. hMg 
not a rcafol1able line, &c. pro placito be faith, tlJat 'Qrtme 
out of ~fnll tbcte billl bertt n <[ullom tn tbe f<.iill S!3Llno~, 
tfJat anp li:>crfolt o~ JF)erfottS3 tuba fiJoUlO be ntlmtttrD QIenunt 
o~ ttcnant9 to anp (uHomarp lLalUHl o~ 'tlCenements IJrIo of 
tbe fain ~ilno~ bp ([opp of <ltoutt:RolI, fiJoulO pa!, ann bnbe 
ufeD fmn ougbt to pap to tfJC lLom o~ lLo~tJS of the faiD ~ac 
no~ fo? tije Q'ttmr belng, £01 a Jfinc, £01 tbe anmittance to 
fnc-b cufil1matp tmrOG auD ~enemel1t9) tantam denariorum 
fummam quantam terr~ vel tenementa valebant per Annum 
tempore talis admiffionis & non amplills, anll tbat tbe 
JLJlnnS, &c. mete of tIJe (!lillue but of 181. per Annum, at 
tbe QIimr tlJC l)±'>lafnttff WaG nnmitteo, tu{)icfJ 28 I. be tCl1tJer= 
rJlto tbe iDefennant btmfeIf, bring tben tn ([ourt; but be 
nfufen to occept it. 

~bf. [)£feltllant nemut~rcn, P1ftwllfnll tbat tbig tung 11 
frtuoloua ([utlom, ann not !Joon fo~ tOe ]nCcrtaint!', bCd 
(GUr~ tije [laiue of tl)e Loni) (9 alWilpg incertatn, fomcttmes 
of t1 grenter ann fometimer;; of 0 l£r~ (lltllue, ann fo ti)ere 
emUlct be an~ Q!:crtnintp. of tbe ~um 1.D{JtclJ tI)e iLo~n t~ to 
(Jabe fo~ a IfnI?; but 'tt~ til the }iDoID£t of tue {[Cltflllt to 
make tOe JftllC of a ber!, 10m [laIne bp not (uitUlt1ting tbe 
llanO. 

~IJrn an ®bjfffion ma£) l11&ltJe oa to tbe lo~m of 
10leanmg, (viz.) tbat tbe 1~lafntfff iJon not atngnetJ onp ccr~ 
tam llim.t fot tl}e m:alue I,lf tbe !Lanna; be onl!, ret~ fOltf), 
tbat t(lep 'WEre of the dlalne of 281. per Ann. tempore ad
miffionis. lnfJfcb lail [[loro~ muff be applt£l) to tOe Wnpment 
of tb,e ~~nel.', attu not to tbe Quine of tbe Lanll. 
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13ut tbe ]unllment tna~ affirmeD, ann tbf~ bmg abjungeD 

a goob anD reafonab[e (!Cullom; anD 0 ]Ullgment blas ettell 
in J;>oint in the lLo~b c.!I:(J. Jluff. Hale'g Common-Place Book, 
tn tfle ILtblar)? at Lincolns·lnn, Ql:tt. Copyhold, anD tOe 
,fOlnt of @i£oDtng tuna ttfte'roife belD goon .. 

Jefferies 'Verfus Snow. Trin. 3 Jac. II. Rot. 675. 

Trefpafs a- TRefpafs agllinff tbe Defenllant bp tbe mame of William 
gainfi ~It. Snow. Baronet, WIJO pleanen tn abatement, tbat at 
~h:plea~~d tbe atime of tbe 15m purcbafen, be lUa~ anb pet t5 a Knigbt 
in Abatc- and Baronet; ann becaufe be tg not calleD Knight as well as 
~ce~~st~at Baronet, be p~apen ]ungment, &c. 
Knight and anll upon a Demurrer to tbh.1 )1!)lea, tbe <lCourt rreming 
B;r~nct, and to be of £Dpinfon tbat it wag goon; tbe J;>fatntiff p~apelJ 
go. ILeauc to amelltJ, anti baD ft. 

Wherher 
~it-Rents 
ought to be 
t .. xed to the 
Poor. 

Information 
for defama
tory Words 
fpoken of a 
JuHice of 
Peace. 

Hull's Cafe. 

M R. Hull, a ®etttieman at tbe 15ar, being cDoCen ®~ 
berfeer (:f tfJe laoo~ of tbeWlarftb of Stoke Nayland in 

Suffolk. mnlle a Rate, tn tubtrO be cbargen tbe Qllit-Rent of 
febcral ~fln01a \llttbin tbe l~atttb, in ~!opo~tion to tbe 
pearlp dtalue UJctl?of, tnbfcb mate \t1a~ tenDereD to tlUo 31u. 
fftces of tbe 1J!)eace to filJt1, but tbe!, refuCeD becaufe tbe 
iilutt,)&cnt9 ougbt not to be ta~en; lUbereupon tbe i>brt~ 
feel', upon appllf:atfon to tbh:; QtOUtt, obtaineb a Bull' to 
enfo~ce tbe ]Ufftc£9 to figlt it, lUbicb tuas flronglp oppofrtJ, 
becaufe no 3inffttl1ce couln be giben tbat eber tbe Quit· Rents 
Illere clJatg£D, but tbe Cltourt o!Deren tbe JRate to be fignetl, 
aUD a [[{arrant to Dillrarn; fo that if anp }l!)etfon tbought 
btmfelf aggriebeb, be mtgi)t replebp, anll tbe ~nttet tn 
lLaw b~ouglJt in iinueatun. 

The King 'Verjus Darby. 

AN Information mal1 erbibitetl againll tbe Defrnbant 
Darby, on attomep of tbe <!Common ~Iea~, fo~ 

fpeaking fcant'lalotHl attO rep~oacbful mo~ns of Sir John Key, 
Knight of the Shire for the County of York, and a Juftice 
of Peace, &c. concerning bfl1 faiD Office of a Jufl:ice of the 
Peace, ann tbe (!f.terctfil1lJ tbfreof. 

2 ann 
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Qnn upon a Demurrer to tOts 31nra~matton, it tuas at= 

gurtJ, tbat it \13oulO not Ite fo~ fcantJalou~ [mo~tJ~ fpokett 
onlp of a particular ~etron; btcaufe be migbt balle an a~ 
etton on tbe ([afe to recompence Oim in Damages; 'tiS 
true Curb a w>~oee£tJil1g mtgbt be tun'tranun fo~ lLibelS, o~ 
fo~ tJtfper fing DeCa mato~1' lLettet~, becaufe b1' Cucb ~'£ana 
tbe pubHck W>eaee minOt be llifturben, ann IDtfeo~ll~ (0= 
mentetl nmongff Jaetgbboura tubteb mfgbt at Ian be a 
publtek 3lufurp; but tbere i~ no fucb ~bfng alletJgetJ in 
tlJi ~ ([ afe, onl!.' [[{O~ll1J in common Dtfcourfe, fo~ tufJieb 
lm affion Ott tbe ([afe migbt he, but no 31nfo~matfol1. ~ 

®Il tOe otber @ilJe, ft WBS infiffen, tbat tbi!l 31nfo~ma~ Econtra, 
UOft maa founneO on fufficient ~atter; btcaufe tbts ,~o~ 
fecution ta not on'!, a~ it refpectG tOe l~etfon of Sir John 
Key; but it relate~ to bim ag be is a pUbIiclt ~a6'ttltate, 
ano one tuba iG rubo~ntnate to tbe ~ouetnment; ann tber£3 4 Rep. 13· 

fo~e fucb iDefamato~p [[1o~ng are a lRep~oacb to tOe fu· ~ fr;~t 1\:2;'
p~eme ®ouerno~ h!, tnbom ~agtfiratea are tntttlllen; ann Palm. 454-

from tDIJom the!, betiue tf]eir Qutbo~{tp; ann it tuill not be 
lJcntetJ, but tOat [alo~n£i t£tleHing on tbe pubHclt ~obern= 
ment., are punillJable at tlJe ~uit of tOe nUng bp an lInfo~~ 
matton. . 

9nn fo~ tbf£i lRrafon tbe Qtourt belll, tbnt an 1nfolmation 
tvotlltJ lie; anb tbereupon lltlUe 1uogment againlt tbe [)e~ 
fennant, antl finetl bim an fpunl1~en ~arks. 

Cafe in Chancery. 

T fp (!J; ~otber fJabing ttuo Daugbter~ A. anti B. matte Jointen!tnts· 
bet mnll, ann tbetebp llelltfen 200 1. to bet IDaug~ o-:c- rhe su;'; 

tet B. to be laiO out (b1' bet ~ttt(fees tn toe ~m nametJ) in ~~~~rt~~dl 
l,antJ£i, ann to be fettletl to tbe [tfe of tOt Cam B. ann tbe Whole, aftei' 
J!)etrs of bet ')50tJp; anO if l1)e nietl wftbout 31tTue, tben to the Death 

tfJe ([tfe of tbe ~billJ1en of A. (tubO tben ban Itfue the Plain- b~;o~~ o~!~::_ 
tiff, and the Mother of the Defendant;) but befole tbe rance. 

~onep tna~ lain out tn a Durcbafe, B. died without Iffue ; 
ann tbcn tbe ~ruffeeg lain out tbe 200 I. tn a WJutcbafe of 
JLan'b~, ann fettlen tbe fame on tbe ~fafntitf, ann on tbe 
~otber of tbr IDefennftllt jointl!' tn fee accoltJfng to tbe 
mIll, (t{)e1' betng tbe ~btlnlCn of A.) ann tbep jotntl!' en:: 
jopen tOe fame (01 fame ~ime ; ann tbtn tUe ~otber of tb~ 
IDefentJant tlicn befo~e !1n~ ~e\lcrnn,e tutl~ matJe of tbf~ jotnt 
~tlate. 

~tll1 
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anb notu tbe Q)ueilfOll tua~, wbetbet tbe iDefenDant 

fiJoulb balle bet ewotOet'a ~otet!', o~ tubetbrr tbe @lail1tttf 
llJouln babe tbe tulJole b~ @1Utbt\lO~fiJ{p; anti it nHUl DecreeD, 
tUat tbe ~Iaitttiff tlJoulD babe tOe ~lbole. ' 

Where the gnD bere tOe following <!I:aCe tua~ put, (viz.) 500 I. ilt 
~l~l~vor piece is Debtrell to tlno }Legatees; an~ afterl1mrtls tbep took 
B:nefi~~e no a ~o~tO'age joinUp to botb of tbem, fo~ (ecuting tbe ~a!,~ 

ment of tOdt JLegattc£l tuftb J!ntetetl; anb there on£ of tbem 
tlieb; it tuaa IJeID, tOat tOe otbet tball babe notbtnlJ bp 
@)urbiuo~tlJtp, beraufe in tbts <!I:afe tOe ~o~tgagees were 
~rutleea fo~ eacO otOet ; anb tOe ~o~tgage tubtcb is onl!! 
a~ a @>ccuritp make~ no alteration tn tbe <!I:afe. 

anD tn tOe ~~incipal (!tare it tuaa fJelb, tbat if tOe ~o~ 
Hep bab not been attuallp laiD out in a )}3urcbafe, -tOe iDe .. 
fennant woulD babe been entitleD to a ~otetp tOereof; fo~ 
in fucb <!tare tbete fiJotlib be no @Ut\lf\lo~llJip. Quod nota. 

Goring rverfus Deeringo 

3 Mod. 150; I Ja an 9ppealOf 9lSutber, tbe [)£fenlJant plealJeb it rpe; 
~~;re the ctal15ar, (viz.) tbat at anotber \!Ctme be lDa~ indided 
Defendant fo~ tbe geuttler of tbe fame ~erron in tbe appeal mentis 
was il1diUed oileD; anD tbat at a @lemons belb on fucb a Da!" anD in 
!~d ~~~~er, fucO a ~ear at tbe Old Baily in London, fO~ the County of 
guilty of Middlefex, be tuaa arraigneD anll ttieD fo~ tbe fain ~Ut:s 
Manfiaugh- lIet, anb founb Not guilty, but guilty of Mauilaughter, 
:::~d~t ~e~ anb abetteD, tbat be fa tOe fame ntletCon, ann tbe Came 
Boo~, tho' Cltttme; att'O tbat be is a <!tIedt, ann able to reao, anti tuas 
~:atdt~~\s able fo to bO at tbe '([fmc of tbe dlet'Oict founb, anb tbat be 
a good Bar tben beman'Oeb tOe 'Weok, anti tOat be l11aa altnaps rean!, 
to af Ap- to tca'O, 1Uben it llJoulD be teqUiteb of bim; & hoc, &C. 
pea. anD UPOll a Demurrer to tbi~ ~Iea, it lUall argueD, 

tbat it tuaa not gooD, anD no ')Bat to tbe appeal; becauCe 
If: 3 H. 7· q. I. bp tbe * ~tatute >ti~ enaHeD, tbat tbe acquittal of tOe ntlat

t1', &c. and the Benefit of the Clergy not being had, &c. 
alan be no ')Bar to tOe ntl~ofeclltiol1 of an appeal bp tbe 
cmtife o~ m;~t Jl)efr, witbin a ~eat anD a Dap, &c. 

@Jo tbat bp tOia @)tatute tOe ([ommon Law is altereD . , 
fo~ nom Autrefoits acquit or convier fa no gOOll );lIen ttl 
on appeal of geUtber, unlefs the Clergy be firft had; 
but 'tiS otbermtfe til an appeal of Rape o~ Robbery, becauCe 
tbe @>tatute notb not mention tbofe Qttime)1. 
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motu in tbf~ CZJ:afe, tbe Defen1.1ant batb not plea1.1etl, tbat he 

had his Clergy allowed, Ol tbat be petfo~mell it; ann 
tberefOl£ bhj @Iea i~ tn, anO it fiJall neber be itt tbe l\tlolU:: 
tt of a t!letk Cottbfctet1 to nemanb bta C!tlerg~ lUben be 
will; but he ought to fray till the Court demands of him ~~~~ndf.ro6, 
what he bath to fay for himfelf why Judgment, &c. {ball And. 68. 

not be given againll: him; attll tbel1, ann not befo~e ~ I~fl'8 IF· 
ia tbe p~opet '([,tme fo~ btm to paap bi~ Cltlergp to be als w ~J~;e58~84' 
lowell, anll tbe Demnn'Oing tbe 15enefit tbeteof befo~e tbat 
~tme, o! to alle'OlJe tbat be fS teallp to tean, figl1i1ie~ no= 
tbing. 

13ut it tuaf; a~lJuen on tbc otber Sfn~, tbat tOe ~efelt~ Econtra. 
nont babing a RIght to the Benefit of hIS Clergy; "tIS tbe 
fame ~btllg in (!fffeff aa if be ban nctuaUp petfo~m£n it; 
DUO tbe <!Court is not to ~ bela!, tbe ([leta from tbbl 1l3Ct1Ce '" Holcroft'$ 

fit ; ann tbe <!fntrp of tbe IDcmann of tbe Qtoutt \l.lbot tbe cic
' 6 

l1!'~fronet batb to fa!, ro~ bimfelf, &c. IS meerI!, jfo~m; 60. ~~( 55. 
tberefo~e tbe ([letk being al\l)apfl tCflnp to uno; but tbe 54· s, c. 
1300k not beinlJ ten'Oeretl to bim, 'Us; n Jaemtttance to bt$ 
~~1biletJe witbout an ailual JReaOil1g. 

t!r:brn an IDbjectfon tuaf; malle to tbis appeal fo~ tbe lin:: 
tertaint!' tbereo(; becaufe tbe jfatt \tH1Sl nitrogen to be 
Circa tbe elebentb I\)Otlt ; tubeteaSl tbe @>tatute of * Glou- I< Cap. I L 

edier is; petempto~!" tbat tOe very Hour ftJaU be nil. ~~no 9· 

metl ; fed non allocatur; fo~ aU tbe ~~eCel1entSi are tn t~i~ , 1. 

Jfo~m. 
Qnotber ~bjeffion tuaa, tbat bert tnal1 no Venue laib ; fo~ 

bp tbe fame Statute of Gloucefier 'till enartetJ, tbat tbe 
Town lubere tlJe .!fact tuaSi nOlle llJall be up~e[etl ; anD bert 
it tnaa allellge'O to be apud parochiam de M. &c. but a Pa- Stumdf: So. 
rifh i£S not a ~o\tln o~ <!lUI, fo~ it map contain one o~ mo~e I Leon. 17°· 

([tiIb; ; ann tbi~ ~tatute ia to be (onffruc'll IiteraUp, be~ 
cuufe it tuns matle in faUout oflLtfr. Adjournatur. @>ee tOe 
~afe ne~t following. 

Penro[e rverfus Welch and Power. 

T HIS \ua~ liltewtfe an appeal of ~ttt'Oer, ann tbe iDe# Where the 
fennant pIeatJen aa aboUt, onlp be omitteD, That he Councannot 

demanded the Book to perform his <!Clergp; but tbc!, plean· ~;!~ii~~Cth~ 
etl, tbat tbep wert qrlcth~, an'll tben anti tltu are reanp to Benefit of 
tenn. Clergy. 

D 
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ann nom tile like QJ;,rception WIlS mane to tbfS 19lea 
a~ tn Deering'!) Qi:afe, nnn mo~eOber, tbat b£fole tbe ~ta~ 
tute 3 H. 7. after a ([onbtffton of €!!}iltttlaugbtcr upon an 
Jjnnmmrnt, tbe <.!rOUtt migbt betp tueU nelap tbe gUowfwre 
of tbe ([ferg!, fo~ a ~ear ann a Do!" unttl tbe appeal mi!J~t 
be trteb. 

"([ts true if tOe ([ourt l)£mal1tls of tOe l~artp lufiat be 
batb to fop, &c. nnn tbrn be p~a1?etb tbe ')Benefit of biS 
qrlergp, in Cucb Qtnfe tbe (J!ourt cannot Delap tt, bp a 
Curia advifaFe vult; but if Oe nrmanns tbe ~ehefit of biS 
~ler!JP bfmfclf, befo~e be i~ askrtl bp tbe CZl:ourt woat be 
batb to fap, &c. tbere be map be lJeIapfn. 

Econtrtt. ~be (If: ounCd fo~ tbe iDefenDant malle tue like gnftuet 
os tn tbe ~aCe aboue; anti mo~eObet tbat at CZCommon JLatu 
Autrefoits convict of swanllaugbt£r lUas a goon Jj)lea, tit 
1l3ar to alt appeal, but bp the Sltatute ~ H. 7· tbelaln Inas 
alteren as to tbat 1}!)Ofnt ; fo~ nolU Autrefoits convict of Man
f1aughter is 110 goon @Iea, unlers Clergy had been allowed; 
fa tUtU tOe onlp 1»oint in tbhl QCaCe l1epel1b~ up Oil tbe ([01): 
Hruffton of tbe [[lo~na in tbat @)tatute ;ilnb tbat ts ltlbe= 
tber tbc €ourt batb Wo[uft to llefap tbe QI;~anttltg tbe 15£:: 
nent of tbe <Ztlergp; ann it lUiUl infifien tbat tbep ban not; 
but tbat if tUt 1}!)artp conbift itJ a CZl:lerk, ann reabp to reatJ, 
tbe 13enefit Of ClClergp muff ilccretn to bim tllitbout baing 
mo~e; anll to. p~Ob£ tlJis watter the ~tatllte 25 Ed. 3. c. s. 
lUaa citen bp ltlbicb 'tig cnaffetJ, ~bat a Clerk {hall be ar
raigned of all his Offences at once; llntl Holcroft'S (!Cafe 
tuas (iteb to p~obe, tbot at <!Common JLatu tbe <!Court ban 
not ISowct to llelap tbe Wartp lUben be nemanlJrl'J 
tbe ')Benefit of bf~ <!Ciergp, wbiCb befo~e tbe 0tatute of 
H. 8. ltla~ allowable eben upon ft ([onbiffton of ~utnet o~ 
Jrelonp. 

'tlriS true ff tbe (!Confeman of tbe IDffcnce appears on 
lReco~n, tOrte Q.Clcr~p lUna not alloltlrn at <ltommon law ;Bnil 
tbe Bearon of 10urgation bp €Ietgp, ts brcaufe tbe l~art!' 
mill' be innocent noUl1ttbllunttthg tbe eL.lerllict; but be Ctl"~ 
n~t be fa tubere De confetf£t1 tbc i'iffl1Cf. 

Rodney 
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ltodney 'Vcrfus Strode & al'. I & 2 Jac. II. 

T -IP 0 N a (!JettJict agafnR tbe IDefentJants at Dorchefrer 3 Mod. 101, 

\...... Lent-Affifes, Jiungment tuaa gtben tn Micbaelmas- s. c. 
Term following. 

1tbe (afe tuas: In Trefpafs and Falfe Imprifonment ann T~efpars a

Impofing the Crime of Treafon on the Plaintiff, &c. tbhl g~IDftThree, 
g,ctfon tuas; b~ougbt ogainn tbe IDefelltmnt I\1r. Strode of fo~n~u~lem 
Lincolns·lnn, ann 8iJoinll Pemberton bf9 ([Ink, tlMll agatllff all jointly 

anotbet wbo eonfetTctJ tbe ~ttfon; but tbe DefenDant ?~~~7edb~~e 
Strode, and his Clerk, pleatlell jointlp mnt !JuUtp, t1MO Damages, 

tbe ]utp founl) !bem tJuiltp jointl!', ann aff'e!fell tbe Dama. ~~~fntf;een_ 
ges (eberaIlp, (VIZ.) an to Strode 1000 l.onD as to biS Clerk tcred a Nv//e 

50 I. anll Uketutfe 50 l. as; to fJim wbo confelfell tbe Gction; prolequi as to 

unll tben tIJ£ t01aintHf £nterrtJ a Nolle profeql1i os to tOe ~;fe~da.~~~; 
([Jerk, ann to tbe otber mbo (Ol1f£tT£o tbe actton, ann took this curcd 

bis 3lun~ment onlp againft Strode fo~ TOOO 1. tnlJo nom mo~ the Fa\~.to:in 
ben ilt atnll of Jiunnmcilt: ann tbe ~uefffon \lHl1.1, if tbe the Vcr 11 ... 

~ntrp of tbi9 NolJe profequi ban Cuten tbe Itlult in tbe ([lrt-
biH as to tlJe atfetUnlJ tbe Damagen feverally, o~ wlJetbet a 
NolJe profequi ogninn tbofe tblo [)efen'Dolttl'1 b£fo~e ]Ullg'= 
ment tuas in mature of a )Relrafe, anti fo a [)iCcbarge to aU. 

ann it tuas arrruen fo~ tbe Vefennant, tbat a Nolle pro-
fequi befo~e 3lu'Ogment fa a RetraCe of 011, ann"" Hob. f.70. * Parkc17 ver, 

1lla~ etten na an 9ut{Jo~ft!' tn l~oint: [[1{JicfJ tullS ~rerparg ~;~~~~'lnr~~;3' 
ngainff ~b~ee; one of t~elU pleaded Not guilty, and the 0- 239. Walfh 

ther Two jufHfied; tfJe Wllaintiff repHetJ, anti tue Defen- ~erp Bifhop. 

• bant n£mtttrrtJ to tue )RcpHcatioll; but befol£ an!, JrUDrr< (' R~lI. Rcp. 
meltt \lH19 niuclt Oll tlJe Demurrer, tlJe 3lffile tun;) tricD anll ~". s. c. 
founn HlJall1{t bim who pl(atl~n mot guilt!', nnn thereupon ~cbcr.\ ~~ll. 
Judgment tlJfI~ ban aiJainff [J1m; anb tbcn tIJe )piatntiff ('11= the Cale of 
teretl a Nolle profeql1i (19 to the Two who h:td. jLJfi:ifien' Lawm;ceand 

nntl tfJl'~ all blouglJt n [[ltit of Qfrto~ tn the <etClJ('quet~ :::[~d ~~
<lCbambet, ann uffi!Jl1Ct'i fo~ (!fttoJ, tbt'lt the Nolle profequi thcrwifc • 

tunG a £)tfcbtlr~e to tIJ£nt all, whiclJ tg berp true, if it bun than 111 HvlJ. 

befn befo~~ ]1lt'OQ;mCtlt, anb onmtttel.'l to be fa bp tf]e QIotm. 
fel fO! tf)e l~ltlintiff; but l)ere Judgment was ~iveil againft 
him who pleaded Nor guilty, tI)£tcfoJe tbcre tnflG un <!Cun 
of tbe Gction ue to IJim; ann tbere being no jlun!Jtnrnt 0-

gatna the otf)et ~tnl1, tbetefo~e tbc~ were not tltf(bntlJro 
bp tut Nolle profequi. . 

D ;) 
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1.I3ut to is dler1Jlct in bitioull tn it felf, anb tberefole can 
ueber cbarge tbe iDefenoant Strode, aUb cannot be cureb 
bp the <!futrp Of a No]]e profequi, o~ bl' a Relrafe of tbe 
i)amagcf); nom tbill (ll£rbiH is tIl, becaufe wbcte tbe De: 
fentlant~ are cbarge1J \l)ttb a joint Trefpafs, anll tbe Jlurp 

4 Rep. 56. finn tbem all guilty at th~ fame Time, tbel' ougbt not to 
Heydon's feber t'1C Damllll'CS. 
Cafe. V ~ 

gs to tbe Q.tare of WaHh verfos BHhop, 'tiS not like tOe 
p~efent €art, becl1ure tbere tbe [)efen1Jant~ CeberetJ in tbefr 
)plea, ann fo tbel.' btn in tbe ~are of ,Lawrence verfol Par .. 
ker; fo~ one pleanen tbe genetal Jlll'ue, ann tbe other 1uni: 
lien; ant» 'tfS Co tn aU <ltafe~ wbere a Remittitur is entereD 
ag to one., anll ]utlgment taken agafntl anotber: joint ~ter= 
patTer; tbeir ~ieag ate altuap~ Ce\)£tal, ann l10t joint; tlfJ 
ttl tbt~ Cll:afe tb£l.' are. 

13ut nottnftbffanbtng tbt ~Iafnttff bab 3lubgment, ann 
tbeteupon a mrtt of C!frto~ ttJa~ b~ougbt; ann it was or= 
lJuen fo~ tbe ~laintiff in \terrol, tbat tbi£; dletbiff ttJa~ botb 
ann repugnant, becaufe tbe 31ur!' founb tbe iDefenl1tlnts 
IJutltp de pr~rniffis, (i, e.) equal~y guilty, ann aftetlUattlg 
tbep fcuttell tOe iDamages, bp Beafon lUbereef one \tIas 
mane mo~e guiltp tban tbe otbet; ann it lUns; lain 1Jown fOI 
a mule tn !Law, tbat mbat tOe ~Iatntitf ban lain 10int in 
brs Declaration, tbe 3lUtl.' COUItI net Ceber in tbett dlettliff ; 
ann tbc <!tafe of Whorewaod verfos Jackfon lUas nolU etteD, 
wbtcb lUaa latel!? abfui)gcn in tbe C. B. it lUas Trover ft= 
g8inff two [)efenllants, tubo plcal1en jOin tIp ~ot guilt!', 
anll tOe 3lUtl.' founn tbem guntp de prcemiffis, ann aftete 
lnat'O~ rebeten tbe iDamager;; ann tbts lUas bcln an ill <licre 
nHf, tbo' 'ti£f contrarp to era. Car. 54· tnbere it wag b£lll, 
tlJat upon rucb a joint W>lea in 'Qi:tO\)£t, tbe 3Jurp mtgbt 
finn one guiltp of W>att to fucb a maln£, ann anotber to 
fuel) a malue, aub feber tbe iDamagea. 

Econtra to IDn tbe otbet @'itle it tna~ argueb, tOnt tOe Defect of 
~~~d~a. the- tbtg dluntH blag curen bl.' tbe Nolle profequi, flnll 'tts bet,!' 

, reofonable it ft)oulll be fo, becaufe tbe l(Dlaintitf tnigbt bHn!J 
* Raft. E;~t. bia aCtton ogotnfi tbe Defennant jofntll.' o~ feberalll.'; tbere= 
~~~: a. 5 " fo~e after ok d1rrtlfct be ougbt to babe tbe Hke ~1£cttol1 as to 
Roll. Abr. tbe [)amages. 
784. Jaotu tota [icrtlict babillg foun'D tbe i)efenballt~ guilt!', 

att'D IDanlOl,JCSl atreifcb to ICQO 1. tbofe Damages fi)aU be 
appliftl to aU tbe DefentlantG, ann tbetefo~e tlJe finning iDa. 

Cl'o.Car.J9z. uloges ober aSl to 50 J. tfJ eurplufage, an1J aJaU not bUtt 
tDe '[1erl1itt. 

-1 +. Jrn 
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* 111 Pilford's Cafe, tbe )1Dlofnttff neclareD fn ~rerpara * IoRep.II 5. 

to biB iDamage of 40 I. 611'0 at tbe ~tfal tbe lIutp alfctfetl 
[)amageg to 49 1. antt 20 s. ([off£;, ann at tbe Dap in 
15011k be rele3fed 91. Part of the Damages, aun ban lIu'Og~ 
ment fOl 40 1. anll 10 I. ([oUa de i ncrcmen to; ann tbi» Roll's 1 Part 

tuns belD goon; fo tbat a dtetnict tubicb i$l quallJable map ,63' 
be matle goon bp ~nttet ex poft facto. , BuIll. I i4· 

mOlD frllctill <2taf£9 mete cttEti to p~Obt, tbat a NoJIe 44 Ed. ,. 24· 

profequi as to ont befolc 1utlgmel1t, ia no DffcbfttlJe to tbe ~~\~~: bAr_ 
rell; all tubicb map be feen in tbe ~atgin. lis, pI. 59. 

5 H. 5. I. 

15Ed'4.2.6. II H. 7. 6. Co. Ent. 287,65°' I Roll. Rep. 395. zRoll.Abr. 104. Sty1e299. 

gun tbe <!tafe of Trebarefaot verftu Greenvay, late ans 
jungell in B. R. ann affirmell in (ferol, ill a Qtafe in Jj3oint, 
lDbtcb .waa tbug, .(viz;) Tre[pafs and Falfe Imprifonmenc 
tuag blougIJt agatnft tble£ [)cfenllants; t\1)O of tbem pleall· 
ell .flot guiltp, tbe otber jufttfiell, &c. ann upon tbe ttriill 
tbe JiUtp founn them aU guUtp jofntll', nnn atTdfetJ iDnma~ 
geg fellcraIlp., (viz.) 201. as to bim wbo jttffifien, ann 2001. 

an to tbe otbec ~tuo mba pleal.lell .mot lJutltp; ann Itbe 
JF)latnUff enteren a Nolle· profeqni a~ to bim tubojufftfielJ, 
anll tDok 3/ullgment againff tbe otber ttwo fOl :l00 I. ann 
tbe fame ®bj£ctton tuaa mane in tbat Ql:aCe ilG now; but 
notUlltbffanllll1!J tl)e ~Iaintfff ball 3lttngment tn B. R. tu[Jfc{J 
lUng affirmeD in Q!;trOl, fo~ it tuas brill tbat tbe <!Entrp of 
tbc Nolle profequi bnn curti) tbe Defect of tbat dtetDirt. 

anb tbercupotl tbe ~Iafntitf in tbe p~{ncipal Qtafe ball 
1UblJntent in B. R. tnbtcb tuas Iike1lltfe affitmeb in <!ErtlJ~ 
in tbe (!ftcbrquet:<!I:bamber; anll aftetlnattJll in Ealter· Term 
I Willi', Mr. Strode b~OtllJbt a mrit of <!ErrOl in J.i3nrltae 

ment, ttlbete tbe 3!u'Ogmrt1t ltJil~ Ukeblffe nffirmen. 

DE 
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Herring tVCrfoS Brown. 

I Vent. 37 1• ERROR in the Exchequer-Chamber to teberfe a 
s. c. 31ubgment gillen in B. R. 
Whe:e the "ff. 3In a fpecial tltetllfct in Q.Cjeffment, tbe Q!:afe 
~f:l::!Jlde. tnas, Sir John Williams befng CeiCeb in Eee of the 
ftroy the JLanll~ 110tu ttt mueftfon, malle a boluntarl' eettlement 
;~:a~:otRe. thereof, (viz.) to A. anll B. anb tbeit Il>eirs, to tbe ~tfe of 

10 • fJimfelf for Life, JRemafnb£t in QCail til biS 15~otIJet Sir 
Maurice Williams ... with a Power of Revocation, &c. 

Qftcrtuarns ill Trinity-Term, &c. Sir John lebieb a line ... 
anll bl' a iDeell mane bettueen bim ann the faii) Sir Maurice 

. anll otbers, bearing Date a Month after tbe raid Term, it 
Was brclarel1, tbat Wbereas a .trine tuas lebfelJ, &c. anti 
that at tbe 'atfme of tbe ILcbping tbereof, it tuas confenteo 
ann agrcrb unto bl? aU t[)£ tl!'ortieS to the fain DeeD, tbat 
tbe fain frtn£ fiJoUIi) be to tbe [tfe of tOe fain Sir Jobn ann 
his Heirs. 

anll ·noID tbe p~il1cipal ®bjeCffolt tuaG, tbat Sir John Wil
liams, b1? lLebp!ng tbiS Jftnt, tuttbout anp Declaration of 
tbe [1f£9 precedent to ~e Levying it, had extinguHbed his 
Power of Revocation, anti fo~feiten bfG flE(fat~ fo~ Life, fo~ 
t[Jot tbc 10eeD fubfequrnt to tf)e .trine waa inetfeffunl, be" 
eaure there tuaa an intl?tmentate G:ime bet'roeen tlJe per
fcfftnIJ tbe line anti tbe Dute of tbc !DeeD, in \llbtcb tbe 

4 lo~ 
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Jrorfeiture Dill attach, ann tbe 190tuer tuas e~ttnguHben ; 
an1) ff fo, tDen ltO fubfcquent ~ ct cotlill purge toe jfo~fet~ 
ture tubtcb tuaa once attacbctJ, tlO~ reb{be tbe ~otnet 
tnbicb waS ertfnguHlJen; ann fo~ there iReafon9, anll upon 
tb~ 9utbO~,itP of * Digg's Cafe, ,ann t Alba,ny's ~afe, tt trag 'I< I ltefl. r i,' 
abJu'OgeD In B. R. tbat bp I£btng tbe jfltH', Sir John had t I Rep. IlL 

extioguifhed this Power of Revocation; ann tbnt tbe fubfe-
quent Declaration of tbe [1fe~ tra~ of ltO <!Effect. 

')But tb1s jiungment tuaa teuetf(1) bp fi~ J!tUlgrr; aga,inff Deeds ought 

Uno, fo~ tbe Bearon~ foHO,U1tnlJ, (viz.) QI~at aU i)eel111 ~oe~:e~ob 
ougbt to be confftuctJ ac(o~ntng to tbe Intention of tbe ~atc the Intenri

ties; ann tbat in tbe Plefent Cltafe tbe 3[ntention of Sir o.n of Par

John WiJliams, ann tbe l\3attfes to tbe DectJ, platnt!' ap; tIes. 

pearen bp tbi~ fubfequent Declaration of the ures of this 
Fine. 

«bat t[]£ fain Sir John bab rometbfnlJ mOle tban a naketr 
Authority, fo~ be ban an Authority vefred with Interefl: ; anl) 
tbetefo~e 'ti~ not tnitbin tbe (ommon <lI.:efe of n meer Au
thority, lnbfcfJ f~ allllap~ to bt fittctlp taken. 
~bat w>otuet~ of Bebocation ougfit to be fauourabl!' 

(onffellen, ann ber!, targelp fo~ tbe ')Scurfit of tbe lSartten ; 
anb fn tbt~ (!Cafe Sir Jobn Williams tua~ mo~e tban an o~· 
Dinar!' ~enant ftl~ )IAfe; fo~ if an (fffate is gcanteb to one 
for Life, wbo afterWatDS lebies a Fine for coglli{allce de 
droit, ann neclares tbe cn:fes to blmfdf for Life, Bematn .. 
net to tbe ~~anto~ o~ JLelfo~, tbi~ is a Forfeiture; becaufe 
be bab onlp a particular Qf{fate bp tbe ~~ant of anotber 
~etfon; anb tberefo~e tt; not to be fabouren in anp act 
l11bfcb be notb to tJitlnf)etft fuCb @etfon. 

~ttt in tbe p~tncipil! \ltafe, tbe (!Effatt firff maben ftom 
Sir John Williams, ann tbe <itonlJepance tnafj Voluntary; 
anll tfJ£r£fo~e it tDouln be berp batn to £~poUl1n arbing~ fa 
fI~ be tuba once bab tbe role luttrell of tbe Qftlate, tl)ouIn 

* This was a. Covenant to fiand fcifedwith a. Power of Revocation by Deed Digg's Cafe. 
to be enrolled; afrerwards by Deed dated 20 Sept. I, Eliz.. and enrolled in 
Michaelmas-Term following, Digg's revoked the firfi Deed, and declared n~w 
Ufes; and in the fame Term be levied a Fine, &c. adjudgedl that the Fine le-
vied before the Enrollment, whicb was before tbe Revocil.tioll, bad extinguilh-
cd tbat Power. 

t Feoffment of two Acres to the Ufe of A. for Life; Remainder to c. i~ Albany's 
Tail; Remainder to D. in Fee, Provifo jf E. Ihould die without IITne, that Cafe. 
tben A. in tbe Prefcnee of four \Virndfes might revoke, &c. and declare 

new Ules ; A. made a Feoffment of one of tbe Acres to F. and afterwards in 
the Prefence offom vVitnelTes, revoked the nrfi Ufes, and limired new Ures; 
adjudged that by the Fcolfmcm the Power to revoke and to limit new Vfc" 
WRS extinguifued. 

3 
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z Rep. 74, 
H· 
z Roll. 
Abr. 394. 
2. Cro. 5120. 

bp tbtg boltmtacp ~£ttlement £JtinguUlJ nil tbe JahJbt be 
bab to ft • 
.. 13elloetl tbe Fine and the fubfequent Deed declaring the 
ures thereof~ ate but one anti tbe fame Qtonbel'ance, attn 
botb togetber are an <!f,tecution, ann not an Clfttfnguill): 
ment of tbe 1.\t>otuer; fo~ -tt t~ agreeD, tbat a Fine alone 
Inftbout a DeeD, neclartng tbe dUes, baD ettinnuifiJcn it ; 
but 'tis not fo tubere there i~ a Deell to lleclare tbe Inten
tion of the Parties at the ~tme of tbe letll'ing tbereof; anD 
tbo' tbe Date of tbitl [)eell is fubfequent to tbe .trine, fo~ 
no otber mearon, but becaufe tbe jftne ougfJt to relate to 
tbe p~ecetJent '(term, tbo' in ~rutb it migbt be lebielJ in 
tbe ([tacation, anb fo tbe iDeen mfgbt be erecuteb at tbe 
fame Qtime tbe Itne ma~ ackno\lll£ngen; tberefo~e it 
Inoulll be unreafonable to make a lo~fettute o~ <!e.tttn~ 
guftl.Jment of a JL\igbt meerlp bp Relation, Inbfcb is but 
fittio juris. 

13ut Ju(Hce Lutwich tuatl cleat: in f'pfnfon, tbat tbe 
l1!>otuer of lRetlocation wa~ eJtinguillJell bl' tbf~ Fine, anti 
be put tbefe ttuo flrafcs, (viz.) if a )1!}otuer of Bebocation 
fa anneteb to an <!effate fo~ lLife, anll tbat ~ffate neter~ 
minetl befole tbe Dower ta eJecuteb, bl' tbat ~eana tue 
l\!lotuer ttl ettfnguf6JCb. 
~bat tuben ebcr a Fine for cogniJance de droit is lebietr, 

aliquid operatur immediate, anD an ~ffate palTetl from one to 
anotber indilate upon tbe perfecting tbereof; tberefo~e in 
tbe p~tncfpal ([afe immcbiatell' upon lebl'tng tue .trine, an 
QEffate in lee palTeb to tbe QI:ognifo~; anD tbe particulat 
QEffate fo~ lLife wa~ DetermineD; fo tbat 'titl an ~tttnguillJ~ 
ment. o~ a lo~feiture, wbicb no fubfequent aa can purge; 
Ilut tbat tbe Defenbant tubo clatms atl Il)eir to Sir Maurice 
Wil1iams tuna effoppeb bp tbe DeeD fcunn bp tbe 3lurl', ann 
Ill' tbe line, to fap, tbat it i~ a jfo!fettutr, becaufe bis gn~ 
t£ffc~ Sir Maurice Wi1liams watl one of tbe Q,i,ogntfeea ; 
anb tbe lIurp fOllnll tbat tbe fubfcquent i)eell was mane be = 
tween tbe fain Sir John Williams,· anti Sir Maurice, ann 
otberg, rectting tbat it tnafl agreetl bp aU ~atttea tbere
unto at tIJe (!Ctille of tbe glne I ebleb, tbat it ft)oulD be to 
tbofe of Sir John in lee; onb fo~ tbat Beafon be mag of 
i)pfntoll that tbe 3l1ltlgment ougbt to be reberfelJ. 

~.~~. 149· gull tn tbf~ flrafe tuaa ctteD t~e QI:afe of Wigfon ver .. 
Raym.2,9' JUs Garret, wben Hale tullS; (!tgtef 3lnatce, lDbtcb Inas 
s. c. tbu~ : 
I Vent. 279. 
S.C. 
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a ~tln mane a uolul1tarp @ettlement witO a Watuer of 
lRebocatian, fo a~ it lUa~ in Writing attefien tp tb~ee 
[[1ttn(1fe~ ; afterwatng bp 3innenture attefien ilS afolerafD, 
be collcnanten to lellp a lUte tubicb wag lebil?n acco~tJil1gl!,; 
ann tbtllwaa a'Ojunllen a goon lReboratfon, ann pr.ttfuant 
to bft1 Jj)owrt ; fOl tbougb tue ]nnenture alone wouIn not 
make it fo, becQufe tlJC illfea tefercetJ to a ~btng to come, 
fmn tbe line oIone lUall ratl)ct Oil Qf~tinguiaJmEnt) tban a 
lReuocatiolt, PEt baUJ toget{Jtt wete fuffictent to rettoke it; 
fo~, i1~ tbe Qtbfef ·31ufftce faiD, J uneta juvant. 

------------------------------------

DE 

Term. Pafchre. 
I Will. & Marire B. R. 

_From tEis Term all the Cafes reported here were 
adjudged when Sir John Holt was Chief Ju
flice of the ICing's Bench. 

Andrews ruerfus Sir Robert Clerke. 

ANdrews lebiel1 a Plaint in tbe ebetttr~ ~ourts fit Upon a Fo~ 
London, ann llPO~ tbe ufllal @>uglleffiolt, tbat ~:~?'~1~~;' 
one T. S. (UJe ®StlllfiJee) wall IDebto~ to tbe IDe. rheGar-

. . fennant, a foreign Attachment was; oluat'bell to ni1heeplea 4 

~ttacb tOnt iDebt tit tue Il).altn~ of T. s. lDbicb lDat1 acco~tI. t~;i;Jia~~n 
lIlg1p none; ann tbrn a Dtletur wa~ £l1t£tetl, wbicb f~ tn of the She-
Jaature of ill1l!mparfance ttt tbat Qtourt ~ riff, ~ourr ; 

but l[ W:;, 

E ~ftet· over-ruled. 



.. - ji 

26 Term. Pafch. I Will. & Mar. B. R. 
afterltJarn~ T. S. (toe ([)arnffiJet) pleaded to the jmifdi-. 

tHon, fetting fo!tb tbat tbe <!Caufe of Debt Due from bim 
to toe DefenDant Sir Robert Clerke, anD tbe <!Contract on 
ItJbtcb it ltJa~ fOUnbel), bin arire, ann Wil£1 matle at H, in the 
County of Middle[ex, extra jurifdietionem Curix; ilni) 
tbtrs U>lea being Obet:tuleb; it tna~ noW mOllen (in bebalf 
of T. S. tbe ®arnilljee) fo~ a Prohibition to tbe @;betitfs 
<!rourt afo!cfattt, fuggeftiug tbe faib geatter, (viz.) toat 
toe ~allre of affton 'btb arlfe extra jurifdiClionem, &c. but 
toe ~lobibition tua~ benieD; becaufe tbe Debt illltJaps fol:= 
Iowll tbe W'erfon (If tbe iDebto~; ann 'tiS not matertal 
ltJbere it tua~ tontraifeb, efpectallp a~ to tbt~ JWurpofe of 
foreign Attachments; fo~ it tuas anllap~ tbe Cufiom in 
London to attach Debt~ upon Bills of Exchange,~anll Gold
fmith's Notes, &c. if tbe QDolnfmitb mbo gaue the mote, 
()~ tbe ntlerfon to tubom tbe 15iU fs llireHeb, UUetb witbin 
the <ltttp, tuitbout anp tefpeff ban to tbe Dlace 1llbere tbe 
IDebt tuan contracte]). 

31n tbfa ([afe it \t1aa belll tleotlp, tbat anmfttinB' tbe 
~Iea tbu~ pleanen bp toe QDarnifiJee to tbe ~urtf;bitttO" of 
tbe §6)beriff~ <ltour,t tuas goon tn ~att£r; pet it ougbt not 
to be alwltJ£'O in tbta <!l:"fc, becaufe it came too late, (viz.) 
after a Diletur entereb; fo~ J.9lea~ to tbe J1uri~ntction muff 
aIltJapa be plealle]) primo die. 

gnll it tuaa agreeb bl' aU, tbat a foreign Attachment in Lon
don, fa to no otber ~urpofe .. but to compel an Qtppearance 
of tDe iDe fennant in tfJc affton; fo~ if be appeat lnitbtn a 
igeat anb a iDap, ann put in 13ail to tbe ~ttion, tbe Gar
niihee ts; biftfJargell, but tuftbout 15ail tbep tuin not accept 
an appearance. 

Knight rverfus Berry. 

Proceedings PRohibition to the <1tourt ot gnmtraItp, fuglJ'elling tbat 
in. the Ad- the!, heln }\!llea bet\11een tbe ~atttea COl ~atter netting 
~~:;?;he upon tbe JLanll, an]) fo out of tbeir 3l.ttti~niction: trOe Q!afe 
greater Part tuas tbu~ : 
of the Ow-
ners are oppored by the Lcffor in the Ship's going a Voyage. 

~ ~beee wete (eUeral ~art:oitlnet~ of a €;)tip, ann tOe 
maJo~ Ulart of tbem agreeD to (eull bet in a <Llopilge to 
~ea, but the ten ntfagreeb; tDbereupon tbe greater ~um# 
l1er (acco~ninlJ to tbe common mrage in fucb QLa{e~) fug~ 
gtfi ill tbe allmttillt!,r~OUJ;t tbe Dtfag'tt'ement of tOrte 

taat·t~ 
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~atthrr~, nnb tben (acCo~bing to tbeir [{rage tbere) tbep o~lJer 
cert(lfn )j!>erfol1~ to app~atfe tbe ~bip, lllbo acCo~ninlJlp fet 
il [lalue tbrreon; ann tbcn tbc majol Watt mbo agreen to 
tl)e [lapage, enter into a JRecoglli~attce, tuberein tbep bfnn 
tbrmfcUl£s jointl!' ann feuernUp to tbe bifalJteefltg @tlrt~ 
J1er~, in a @>Unt p~opo~tfonable to tbctr @lbares, aCCo~bi"lJ 
to tbe [taltle fet bp tbe ~pp~tlifer~, &c. tulJicb t~ ufnallp 
none in tbat Qrourt, to feellre tbe @bace9 ill tb£ ~btp of 
tuore mbo nifagree to tbe [toPtlg£ a\Jainft all anuc"ture~. 

UftettDarna Berry, olte of tbe nifal1reeing IlDattners, Hardrcs4 i)' 

take~ out a Sci. fa. upon fucb il JRccogllijanCC entereD 
into bp Knight, ann ~£t1teltce mas ban alJvinfl bim in tbe 
SlDmttilltp.Qtourt, from tubtcb be appealeD to tbe mfnrr in 
(ltbancCfY, ann a ~ommtmOl1 of iDelclJntc9 \tIil£) ClCtuallp 
taken out. 

anti Knig11t ltotu mouen fo~ n l0l0bfbfUOIl, fOl tuat fince 
tbat QtOUtt ball no 31urtaniiiton tn tbf~ <Ztafe, aU was none 
coram non judice. 
~t tuas arguen fOl Berry, tbat tbf~ <!I:ourfe ban been all' 

folDeD ann P~iutiffn tn t{jat <Irolltt fo~ fcueral tEJeorl1, in aU 
~Orell, robere tbe lelfer J"E2umbet of ~al'tl1£rs nttfent to a 
(flopoge p~opofen bp tbe majo~ W>art, anti tbat tbe ILrgalitp 
of fucb te~oceetJ{l1g tua£i ueber pet noubteb, ann greilt J1n~ 
conl;J~nience tuouln enfue to ~ratJers~ if tbete tuns.; no 
~eanfj fo~ tbe majo~ )j!>art of tbe gj)l11nerr; to rrn~ef~ toem .. 
fellleS Og to trJctt otun ~barea, againn tI)e fJDbUinocp of a 
l.etfCt ,IDumbct lltfalJteefng; fo~ bp tf)ij,t ~eang tbe @bip 
\uouln lie {nIl?, ilnn be of ltO mee, tuben fiJe tlJOUltl be in a 
[t,opage fo~ t[Je 1l3fltcfit of flCtane. . 

. 1But tbe tnlJole Qt ouct \liar; of $)pfnfott, tIJat tbe aDmiral. Curia, 

tp ban 110 Qrot1ufance of tbiG Watter, onn tf)cttfQ~e aU tbat 
1pa;~ none, \l)as.; coram non judice, ann tbercupon a JP~obt~ 
bttton tnO.9 granten. 

ann ,tbe ([btcf J u fHce Holt brIn eleatl!', tbat tOe U1ajo~ 
Jaumbrr of \}Dnttncra mere l10t witbout a p~op£t JRcmcop 
at fLoll', fo~ tbot on aaion olJoin(f tf)e letfer JElumbet migfJt 
be frameO upon tlJe fpe.ctal ~att£t, fettitllJ fo~tb, tl)tU quod 
cum bp tbl? JLaw anti ~uftom of tbta lReahu, if ffueral 
Jj!)artnrts beof a @)bip, ann tbe majo~ ,~art agree to rent! 
IJft on u ccttatn illopoge, &c. ann tbe letfer Jaumbet 'Oftfent, 
&c. tbot t[je tlatcement of tlJf greater JE2umber fiJall binn 
tl)f teff, ann fo b~in.!I tbe pa,rticulnr <Irare tuttbin tf):s ~u· 
flom, I.Jp fiJetnfng tbe l~artnerllJip ano tbe agreement of tbe 
19lotntitf~ (tbe greater ~umbrr) ann tOe IDtfilgreement of 

E 2 toe 
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tbe D£fennant~, tb£ Ittfet mumbrt, &c. per quod tOe J13~Oe 
fits of tDe [lopage lucre loll, ad damnum, &c. 

The King verJus The PariIh of St. Peter in Mal-
den, and the PariIh of Eehridge in EjJex. 

Affcffing It rr: THE <Zrafe, (viz.) one Paine anb bis Jranttlp, Inba 
p~orp ~~~ to tUncIt in tbe W'JarfllJ of Hebridge, came from tbellce 
~:tes:I~_ - into tbe W'Dtttb of St. Peter in Malden, tub£t£ be rentrn an 
mounts to fk>oufe of 3 1. per Annum, ann lnaS p~opo~tto"ablp atf£tTen 
~~~it~~~.n IIp tbe ~atifiJ£lDfficetS to tbeir llt>arffi)=Jl\ates of ([bureb anil· 

lIDOOl, tubitb be 'OUlp pain; ann babtl1JJ libetl tbere one ~cat 
ann all fPalf, be 'Oletl, leabing a JPoo~ anti fnbigent Jfamtlp. 
~be J!uatce~ of ~eate, at tbeit Quarter-Seffions, teel; 

tfng tbe lUbolc ~attfr fpetiall!' ill t belt ®~lIer, (on W>ur" 
pore to b~ing it faitlp to l1u'Ogment) ann tbat no Notice 
has giben in [ltritfng bp tbe fain Paine to tbe l\!>artaJID(" 
titers, acco~l1fn!J to tbe lLettcr of tbe 0tatute; tbep o~ .. 
beren, tbat tOe jfamUp fi)oul'O continue at St. Peter'£) Pariili, 
ann tOat tOe Q)fficet~ lIjoulb allow tbem fo much fO~ tbeit 
~ail1teltance+ 

~biS IDlbtt tuas t£mObel1 into B. R. bp Certiorari, anti 
it lUag now moben to quallJ it, lleC8ufe Notice in VVriting 
ougbt to be gtbcn purfuant to tOe 0tatute, &c. otuerlnife 
tOts ~an couln not be fettle'O in. tbe ~ar!fi) of St. Peter; 
ann b!, tbe fD~tJet it felf it appears, tbat 110 fucb Notice 
lUag gluen. 

Curia. 16ut tbe Qrourt confirmen tbe £lD~'Oer, ro~ tOat tbe ~atilIJ. 
6Dmcn~ tan Jf;lotice fufficfent 1llttbltt tbe Jitltent of tbe @)ta s 

UHe, tbo' not tvitbht tOe lLetter, becaufe tbe QtreffinlJ tbfu 
®on to tOe w>ariftJ Rates, ann reccluil1JJ tbe ~onep atTetfrb 
i£J a fuffictcnt ~binence, tbat tilC!, knew be (tlt19 an Jlnbabt .. 
taut tbert?, ann tbe ~ean{n!J of tOe 8tatute tJ' no otOer •. 

Gerard ~eifus Danby. 

Where Jl1r!g- E' R R 0 R of n ]Ubgment tit C. B. tn on gctfon of Debt 
merlt is;ad

d 
011 a ')l3onl1, tuttb a ClCOl1l.1ition to pcrfo~m c[o\lenantfJ 

~'~~:;i~on~~l· tn an 31nnentutc, anl1 amol1lJfi tbe rcll one \\Jas for Pay
for Paymenr ment of Money, an!) tbc otber lUcre collateral; ann tbe 
~~li~~l~(,rit 1l31eacb nffignc'O tuil~, for not paying the Money. 
of Error is no Superfedeas, unlcfs the Plaintiff in Error put in Bail. 

I ~be 
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'Qt:be iI)efentJant pleanetl tbe ~tattlteof U[ury; anlJ nom 

tt l1lilS mollen, tbat tOe @fatntiff in <!l:rro~ mtgbt put in 
'l6ail acco1lling to tbc @>tatute * ~ Jac. bp tvbicb 'ti~ cnact- * 3 Jac. c. s" 
tn, tbat a Writ of Error nlall be no SlIperfededs to a Judg-
Aleot given upon a Bond, with a Condition for Payment 
of Money only, &c. unlefs the Plaintiff in the Writ of 
Error put in Bail, &c. in double the Sum, &c. to pro[e-
cute the Writ with Effect. 

13ut per Holt Chief J ufiice, €biG ([are fS not lUitlJin tOe 
0tatutc, fo~ t[Jilt rclatc~ to 31u1:Jament9 gfbcn upon ')l3ortlJ£S, 
tDttb il <ll:onlJttioll fo~ Payment of Money only; but tbe 
Q!:onllitiol1 ill tbe Plcfcnt cztafe is; not Oltl1' fo~ ~apme"t of 
~one!" but to no collateral Acts; 'tig true', tOe '15~eacb of" 
fig'l1fn is fo~ Non-payment of Money; alln tbcrefolc tbe 
Qtafe upon tbc 191eatJtng ftj tOe fame ,1.9 if tbe~Ol1lJttion of 
tbe ')Bonn bab been fo~ ~apmellt of Wonep onlp; but pet See 1 Lei', 

tbts [[lrtt of <frro~ was aitotnel1 'Witbout 'Wait. J I 7' 

Pepys cverfus Low. Mich. 4 Jac. B. R. Rot. 540. 
but adjudged in Eafter-Term, I Willi'. 

T HE 19fafntftf ar; Affignee of the Commiffioners of IIi ~ fpccial 

Bankruptcy of T. S. a ~tanec b~tiUgfJt tl fpecfaI A(· ~~l~fcn 
fumpfit 8gatnft Lowe, one of tbe Debto~G of tlJe fain T. S. brought by 

~n tubtcb IJC neclaren~ tbllt toe. fatl) T. S. wag a 'Qrraller, l1!ln :~eAhia~~~ff 
tntJebtetJ to tIJe W>ltltnttff, anti tbat toe [)efen'Oant tt.Hl~ tn· of the gCom

DebUn to T. S. fOl \6oo1)S folO ann lJeltfJeretl, anti tbflt after:: miffioners ot 

ltlatn~, (viz.) ott ruco tl Dal' in fucb a ~tar, t[Je faib T. S. ~:n;~:J~or; 
manifefte devenit decoCtor (Anglice, a ')Bankrupt) infra in- fhew how 

tentionem fepara1. fiatot. in hujufmodi earn edit. & provi£: the Perron 

vel un. eorum, tben be feta fo~tb a Q,Commfft.iol1 of 13rmft= ~:~l~~pr. 
tuptcp nitctten to fueb 10etrona, &c. ann tbat tf)e ~om: 
m!tUonu£J (Jail bp ]nllentUtC, &e. amgneD tbitt patttcufat 
IDeLt to tOc lBlntl1tiff, anD tbat in QI:onulleratton of tfJ£ 
}}!)~emiffe~ tOe IDrfennant p~omtren to' pap, &c. but b all not 
none tt~ br. Renroll t1.lbereof tIJe l~IaintHf Wt1~ nrmmtfictl. 

mpoll n Demurrer to tbhl [)eclaration tt tuaa objeffetJ, 
tbat it IDtl~ tIl ann tncertnin, becaufe tbe i9Iafnttff ban not 
"Jewell fJoW T. S. became il 15anltrupt, (viz.) ritfJcr hi' 
:keeping clore within his Houfe, bp fuffering bim[elf to be 
arrefied, o~ bp fome otOee 9!98tltG o~ <1tttCumftilncc~ bereti-
ben in tOe * @>tatttte of 138nltruptcp: ann tbt£' waa (001= * .I; Fliz 

paten to tbe <Ztafes of Simony. tn wlJirb tbe t9crfon ttlI'O crE"; . 

pleatJ~ Simony In nnotDet', OUi1bt aHuapJl to 11)(\1) In certMn 
bow}) 



Curia. 

* 3' Eliz. 
cap. 6. 
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bow, anti in wbat ~ann£r be ia gufitp of Simony, ann not 
gcltetaUp, tbat be is fimoniacus. 

')But it mas iltljUl1lJ£b, tbat a Declaration in tbis gehe~ 
ral Jr(l~m mas goon anb certain enOUlJb, anb tbot tbere 
\lIn£) a Difference between ~ar£s upon tbe @)tatutea of 
13onkruptcp, nnb <!tareS upon tbc @>tfltute agatl1ff " @)imo. 
Ill'; fo~ in tbe ~tatutea of Bankruptcy, tbe [[(o~n Bank
rupt IS mcntioneb, (viz.) be tuba is a €raner ann tIotb fo 
ilnn fo Ulan be a Bankrupt, but fn tbe ~tatllte agolnn Si
mony tbat mo~n fa not mentfolletJ, fo~ 'tiS onlp faiO, tbat 
tbe Perron corruptly taking any Benefice, &c. {haJJ be ad
judged a Perron difable~ in the Law to bave or enjoy fuch 
Benefice; befibe~, tbe ~Iaintitf in tbhl affton ia aUoge: 
tber a ~trt1nger to tbe 15ankrupt, anti therefol£ it notf) 
not lte wttbin (JiS Il\notnlebge bOW, o~ in tubat ~anner be 
became a 1l3allkrupt. 

Jiungmcllt fo~ tbe }1!)latntilT. 

Obrian rverJus Ran1m. Mich. 3 Jac. II. B. R. 
Rot. 192. Judgment in Eafier-Term, I Willi'. 

3 Mod. 186. ER R 0 R of a ~til1qment gfben in tbe Qrourt Of ~ont
s. c. mon @Icaa in Ireland, anti affirmeb in B. R. tfJfr£ 

tbe (!tare lUilS: 
Ju?~ne;t a- if. ]ungment tn IDtbt lllna obtaineb bp Ramm fllJoinft a 
p;t;, :hoe;f~ Feme role, tubo aftrrtuarb~ marrteb tbc W>laintiff Sir Do
tcrw~rds naJd Ob.rian, ann tfJen Ramm b10ugbt a Sci. fa. on tbat 
~~~n~~;and ~uOgment in B. C. in Ireland, Bgaintl IPu£ibanb anta lITLltfe, 
Plantiff to babe Qt.tccutfOlt tb£reof; ilub after ttuo Nihils rctUtllell, 
~r?lght ~ fr lullrrment was bab 8lJafun tb£nt to babe QE~ecutton, anO il 
II~~b~~;da~~d ~eat ann a IDap c.tpiten b£f{J~e anl' QErecution tna~ e.tccutetl, 
\"life, and anti tbCll tbe Wife died; anll aftrrtuarl1$ Ramm blourrf)t 
~1~~/~:~infr anotbet Sci. fa ogoinft tbe ll)uebolHl alone, to babe ~~£'Clt~ 
them, to tton of the fai'O luogment. 
~ave Ex~cu- '<tbe [)efenllant Obrian, (tbe lPuabantl) pleaOttl a fribo = 
:~~~' t~nc lous; ~Iea, to tnbicb U)e ~Iatnttff nemurreD, anti ]UtJrrnll:l1t 
Wife died, waa giben fOl Ramm in C. B. in Ireland, mUltO mas affirm. 
::::lI~mr~~d en til B. R. t{Jer£; ann now a [~itit of ~tto~ tun9 b~ounOt 
ble. C la in tfJc (!tOutt of tbe lL\iug'9 16cncf) berr, nnn tI)£ €nol af= 

finneD Wtl9 ~iitter in fLam, (viz.) tbilt Obrian (tuc llJur= 
bnnn) mae 110t Hable to an ~tl'(ution upon tuiS t]ungmfftt 
oftet tbe IDelltb of I)ir; mife, bcctlufe be waa cbar!Jl'able 
meerll' upon bet account, ann fn IS. rfprff to bet oulp During 
tbe ~inte of tOe Qtoberture; aun toe 9luonlUcnt on tOe Sci. 

I fa. 
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fa. to babe cre.tecutton 8gainft Husband and Wife lIotO not 
olter tbe c!afe ; fo~ tuat 31utJgmcIlt amount~ to noUJing 
mo~c flJDn a 1L {bert!? to take out Qf.recutioll after tue ~eilr 
onb tue [)llp £~ptt£n, lnbicblibettp i~ giben bp the ~ta
tute; fo~ at <!tommon laln after tb£ ~e"t ann il Dap el~ 
PitfO, no (!t.tctutiOlt coull) be ban but onlp an gttfon of 
IDebt on tue lUl1gment; ann tbe lRetJer£a[ of tbe fitrt 
-lubgment is Hkelnife a Bebetfal of tbe 3!tttllJment in tbe 
Scire facias; ann tuetcfo~e fueo 3!llDgment will liot bini) tbe 
Il)uabantl in onp otlJ£t manncr toan be ·lnaS) bounD befole, 
(i. e.) nuring tue <Zl:obettUtc. 

13ut tue c.!l:outt lnaa of anotber 6j)plntOn, (viz.) t~at fue Moor 299. 

J!tl'llgment on tue Scire facias againft il)u1lbanll attn mife, 1- C;tB216• 

ban alterell tue <Zl:afe, anll malle tue flJll~ bunn liable. ];2 ~ .. 
~o tbe 3lubgmcnt tulls) affirmeD. 

Beak q;erJus Tyrrell. 

I N Trover for a Ship, &c. tbe iDefenbant pleatletJ tpecf~ 3 Mod. 194. 
allp, tbat be lba~ tbe King's Servant,_ anll Captain, ann *r~~cr /; 

Governor Of furb a Man of War, (but Dlb not ret fo~tb all!, a Ship . t~re 
([ommtffioll) filill tbat be feifUl tbe ~bip menttol1ctl Ut tbe Defendant 

Declaration llt) a Prize, (but tlin riot ret fOlto imp cEaufe of r~e;~ed, k 
Forfeiture 111.' tub feb fiJe became a Prize) ann tbllt be carrieD he~ as : too 

tue €5>btp to tbe tl!)o~t of Sally tn toe Eaft-Indies; anlJ Prize, and 

pleanen JJcnetaUp, tbat tue 9nmit~ltp:<!tottrt tbere galle ~:~~:!c: in 
eent£ltce agatnff tbe §5l{}fp a!l ~~t1e., & boc, &c. unde. the Admi

&c. anti upon a Demurrer to tbffj ~Ifa, tbe Qf.tception~ ralry, ihe 

f II Itt' t r.. "as con-o OwUltJ Were onen. rlemneJ 

(I.) QI;{)e DefenDant bab pleallet1; t{}ilt be \llfl~ an Of~ EYe. P 

ficer to the King, but nib not Crt fo~tb an~ Letters Patent, 
o~ Qi:ommtffion uuber ~eal; ann a ~an' cannot babe flub 
an 91ltbO~it!' tnftbout a Commiffion. 
~o lUbiCU it tua~ anflUft£b anll rc(olbe'O, tbat 'tiS not nr= 

tcantp, tuat -ebetp Captain of a Man of War 1l.JoulD be con= 
fiituteil 111' a Cornmiffion Unbtt @leal; becaufe tbe l~fng 
map !Jibe bim tbat autboJft1' 111.' a [[tatrant fubrcribtD onlp; 
befibe9 tbt£s i£S a ~attet ttabCtfable, ann tbetefo~e tbe 
~lafnttff tnigl)t babe traberfell tbe ~tt1tb of tbi~ jfacr if 
be lnoulD; but now "tia a't1mtttc'O to be true Ill' tOe De .. 
nlUrrer. 

(2.) ~ue f£conb ®bjrctfon ltlatt, rbat tbe iDefenbant bin 
not fet fo~tO in bi~ latea anp ~atlre of forfeiture by lUbicb 

tbt~ 
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tbts @)btp (being il ~bfp of tbe ~ubjrct!1) mf~bt become a 
Prize; fOl n((o~t1tng to common J!ntentlment, tOe llDootlG 
of one ~ubjeff emmot be a Prize to anotbet@)UbJc(f ; bectlufe 
a'Prize fg P~OP£tf!, fometbtng tall en on tbe fptgb S5>cn from II 
common ~n£mp I1rratnff tubom [[lar is necfaretJ; anti tOe 
®OOtl9 of il JE2i1tural,bo! n @)ubject cannot be JJ)~ti£ lllitbout 
fome fperini <ltaufc aUebgen. 

(3') '(the tblro <!E~cepttolt wilt;, tbnt tbe IDefcntlant ~all 
not fet fo~t() fo~ mbat tbe ~ent£nce tua~ giben, o~ who 
was the Judge of the Court of Admiralty, \l bo gabe @len .. 
tence, ann to ttll)om fuel) <!tourt nin belong; fo~ be Din 
not fij£lU tbnt it ttHl£{ the miIlJE'S' ([ourt, o~ tbe QJ:ourt 
Df anp otbee fo~eign Jl!nc£, fa tOat tbe t~>l£a iss nltogc
tbcr i"Certain. 
~o botb tnbirb fall <!Etuption£{ it lna~ anfllletetJ, ann fa 

rerolucn, tbat it wa~ l1eceifarp fOl tbe iDefellDant to fi)cln 
fame fperinI ([aufe fo~ tniJtcb tbe ~btp became a Prize; anll 
tbat be DUg bt to fi)etu \tlbo llla!i tbe lunge tl)at gabe @)cn:: 
tence, ann to whom tbat (ltourt of Qnmiraltl' tJrtl belonlJ ; 
antJ fo~ tbefe jfnulta tbe t91ea lllaa anjungeD tnfufficftnt. 

9un tn the 9rgumellt of tbis ([afe, tbe Q!OUtt -(fun a 
(!tafe bJbfcb bappenen in tOe [[latS bettteen the French anti 
tbe Dutch. 

The Court if. aU Engli!h Ship \tift~ taken £11' a French Man of War 
o~· B'l' rill unnet ([olottt of a Dutchman, anb cortien into France, anll 
f~v: s::~ It tbere rontJemneb b1' tbeit <[ourt of Qnmiraltp n~ a Dutch 
~ence given Prize; afterwarns nn EnglHh ~etcbant bought tbi!i ~bfp 
m the ~ourt of t"e French-Men ann b'oun-"t "et into England i.flr~er.; of Admiral- U , ~ ,!)U fJ , WfJ " 
ty in France. tbe tigbt ~wner b~otlgbt an gcttolt of ~tObet fo~ tbe @bip 

ngafnff tue l\tlutcbafet; anll aU tbiS ~attet being fOlillD 
fpcctanl', tbe IDefennant ban 3lullgment; becaufe tbe @lbip 
being legolIl' conbemn£ll as Dutch Prize, tbt~ <Ztourt 
lnill gibe <Zr;retJit to tbe @)entence of tbe 4tourt of tlPmt. 
taftl' tn France; ann take it to be acco~nin~ to IlUgbt, 
anll mill not e,tamine tbefr ~~oceebing£{ ; Cal it wouln be 
ber!, illconbenient if one Iltingbom fiJoulD b1' peculiar lL·awES 
CO~tect tbe ]ubgment~ ann ~~oceel)tnll'~ of tbe Q!outts (If 
anotbet mfng'Oom. ' 

"". 

) yanacre 
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Vanacre rverfus Spleen, in B. R. 

U PON a ~otfOJ1 fo~ Prohibition tn tbe <[are of one Libclllgainfr 

Tiler verfos Mantell, Jufiice Dolben citeD tOe <[afe the Defen-

of V f II '" h + dam for no: anacre 05 0 Owetv + repairing 
Pare of the 

Church- Wall, which by Cufiom he was bound to co; a Prohibition was granted after Sen
tence, becaufe a Cullom is not triable in that CoUrt. 

ff. Spleen tbc Q1:burcb:ltHlrben of D. libell£l) in tbe epfrtf 

tual ([ourt 8gainff Vanacre fo~ not repaiting W>art of tOe 
(JIbutcb·[[lalt, tuberein be fet fo~tb, tbat Vanacre tuas (etfeD 
of furb n ~ano~, &c. ann tbat tbe lLo~nf) tberrof fo~ tbe 
1lI:tmc being, tuere bp Cufiom immemorial boUnD to repair 
tbat 19art of tue mall ratione tenur~; Vanaere tJenfetl tbe 
([unom in tbat <ltourt, anti ~entellee wag gillen ogotnff 
bim ; wbereupon be moUei) B. R. fOl a ~~obibttton) full''' 
gelting tbe @)tatute 23 H. 8. ann tbat be lUas ettetl out of 
bi~ p~opet Dtocrfe, &c. intrntlfng tberefo~e, tbat all was 1.3 H. S. c. 9. 

botn, ann coram non judice, but tbe J.!t)~obfbttfon tuaf) nenf= 
en, bec8u(e Vanacre bp J~IranhtlJ to tbe !Libel, bal) anmtttetJ 
tbe J!uri~i)itttoll of tbe C![;ourt ; anti tbe @ltatute 23 H. 8. 
batb not take a\tla!' tbe jiurigntctfon of all fJ@atter$ orUlng 
out of tbe Dioccfe ; but onl!, giUea bim tubo Hues out of 
tfJe [)ioeere~ a new LtD~tutl('lJe of JF>lea'Dfng to tbe ]Uti9tJt .. 
Htoll, tufJicb ')5enefit of Jj!)leanlng if nellleacb, ann tbe 
lltlattp futTets) n ~entenceo to be gtuen ftgainff {Jim tbere, 
tbe fain @)tatute will not (erUe bim fOJ a J1!l~obtbitton 
nftertllattJo to tbat ~ourt, tnbofe 3iurt~tJfttton be batb ar .. * Libel up-
rean» a'Omfttetl on a Cuftoro. 

t: + to pay the 
15ut in tbat <ltafe., upon [ifctn of tbe JLibel, it appearetJ, Church-

tbat tbe ®~ounn tbereof was il ,.. Cufiom ratione tenur~ " ~iardens20 f. 
lor every 

tDcrefo~e it nnUl bcln (Ienrl!, bp t[)C <[oucr, tbtlt tl ([unom Corp~buricd 
l1la~ not triable ill tbe ~ptt{tual ([ottrt; anO tbiS lLibel in the Body 

bnbtng no otf)ce JrountJntion, tb~ ~ccleuafttcal (,[ourt ~~~~~h; u • 

coulO [Jaue no Conufanee tbcnor, ttll tbe ([«(tom \nuS trieD on dcnyinl 

at !Latu; ann fo~ tbtlt JReafotl a t9~obfbttton \Das gronten thpe cu~~~, 
, h' h ~ d t' b n f " '" V a rolllbm-to ttl' It, W Ie was alterwar s rtc an ounv ogatnu a- on granted. 

nacre; ann tbereupon a CCollfultotion owornetl. I Venr. 274, 

ann fo mote a IDtffercllcc, tbat if upon tbe .trace of tbe See z Roll. 

JLtbrl, it appcn 1'.6, tl)tlt tbe @>ptrttuol ~OUtt can baUe no ~1~~·z~~~·8. 
Conufance of tf)c <[mtfe ut fupra, o~ if it appears, tba-t tbe pI. 20. 307. 

Jj:)ilrtp etten, i!l un 1nbabitant at a ~Iace out of tbe DiD: RPI• 18. B 
F r eg. 50. • e£ e 
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cere, tbere tbe '1L ibcl is Fe] a de fe, anti in fucb <ZI:afc£J tbe 
§9cntel1ce nlukcg no alteration; but 'tis otbet'oJife tnb£1:e 
no fuct) Qt{)tng appear£; on tbe IUbel. 

ann fn toe QI:afe of Ty ler and Mantell befo~e.mentiottelJ, 
it tptlt:l faib bp tbe ([ouurel at tbe 13ar, tbat it appeatE)) 
upon tl)e jface of tbe !Libel (tnbicb \rJa£;- fo: opp~ob~ious 
cmtri~ng fpoken) tb,u Tyler tna~ riten out oftbe IDtocrfe of 
London, in tnbicb @!entence was giben, fOl be ttHl~ nomen 
in tbe JLibel to Hue at D. in Hampiliire~ ann tbere tbe jfact 
wag fain; In[J£reu$ 'tt£; berp tuell known, tbat D. in Hamp
fbire, h.l wit bIn tbe Diocefe of Winchefier, antl not in tbe 
IDtocefe of London, ann Affidavits lUere offet£tl of tbat 
~attet. 

')5ut it was anf we red 11!, tbe CZI:ourt, tbat tbc!' coni)) not 
take an!, mottee within what Diocefe D. in Hampiliire ltJa~, 
f01 tbep COU!l:IIlOt ex officio toke motice oftbe Limits of Bi
fhopricks; but tbep llJouln noto take it to be lUftbin . tbe 
Ploper !)iocefe. 

Nota, ~be· ~are l1ettoeen Brockman and Fagg, Trio. 2 

Will. B .. R. \Das tbcberp fame, -if. lLibel fo~ not repairing 
J.t!>att of a €burcb.parll alall, lllbftb bp Cufiom, &c. be 

* 13 Rep. lUaS obligell to repair, ann tbe Cu£\:om lUas llenfetJ, ann 
567' @>entence agatha tbe iDefenbftnt; but a * ~lobibitfon 

BtantelJ. 

o 
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Rot. 497. 

as followetb t ' 3 Mod. 262. U PO N a fpetittl dtetbiff in ~jeffment, tD.' e Cltafe tuftS ~~~er 68. 

ff. Thomas Denham Ill' biS JLall mm anti flCe~ s. c. 
tlament tn [[1titiug l'Je llf fell, tbat bia }Lonng !:e~1~ti 

l'IJoulti be foln bp biS qftecuto~s fo~ tOe l[t>apment of bts Wirncffcs, 
IDebts, Wbicb mm be fignen anti publtlljetl in tbe ll!>~efence and tft~r
of two Witneffes, (viz.) Richard Woodroffe anti John ~~~aSt~r e 

Barnes, tuba fubfcrtbetl anb atteften tbe mill in tOe l13~e~ made a Co
Ctuce of tbe 'Qteftato' anti no ot"er 14'er£on but tbefe two dicil att~fted . e tJ It' by 2 Wlt-
mltl1etTes. neffes, which 

he declared 
fhculd be Part of his Will, yet both together will not make a g()Qd Will., 

$Inti about a }!leat after\r)artls tbe raltl Tho. Denham 
mane anotber mltitinlJ, bp Ulbfcb be tetJoketi a ILegacp gtll 

llen bp bla mill, ann gabe anotber new Jl,egacp; anD 
Ino~eotJer 'Oeclare'O, tOat bis Jjntent Ula~, tfjat bfS [[lUI 
ilJouln be tatifie'O anti confirmeD in all ctbingS, e~cept wOat 
fje baD altert'O bp tbat mttting, ann tbat tbts Codicil 
ft)ouU, be acceptett ann taken a~ ~atcd of bis ILall [[till, 
tnbicb ([olJictl be tigne'O anti 'pubfUbclJ in tbe ~~cfence of 
two tmttnetTess onlp, (viz.) In tbe ~lefentt of John Barnes 

~ ~ ann 
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anti James Head, tnbicb two [[1itl1flfefl attetJell ann rubrcri~ 
betl tbi!l CZCotlfcil in the w>~erence of tbe ~effatol, ann no 
other ~frfon (ubfcribetl the fame. 

~ntl that at the arime of making tbe Codicil, there mas 
neither tbe fitll ~ttlf, no~ tbe faitl Richard Woodroffe (tOe 
other [[1ttner~) tbere p~erent, but abfent in another: ~Iace, 
anb that tbe Codicil 1Da~ aItlla!,S Ceparate anll ueber all= 
he~fll to tbe mill; anti °tblt Mary Denham (tbe JL.dro~ of 
tb£ @Iaintiff) \l1a!l CouLin and Heir of tbe ~etlat(J1, attD 
tbat tbe Defenllant mas tOe )Letfee of tOe Q.Executo~ of tbe 
€eflato~ Tho. Denham. 

gnn tbe Cole mueffton was, mlbetber flp tbb1 [[{til uglt= 
eb anti attetleb, ut [upra, tbe lanll£) lUere tueU tlelJifeb wttb= 
in tbe @)tatute 29 Car.~. o~ not. 

lit tnafl arguell, tbat tbe mtn tuafS boill as to tbe iDellife 
of tbe tanns, fO~ that tbe ~tatute IS etP~fs, That every 
Will which is not attefted and fubfcribed in the Prefence 
of the Tefrator by three or fOUf credible Witneffes, fhalI 
be utterly void as to a DeviCe of Lands; anb tbe €trr;:uUJ# 
aance~ p~eCctibeb bp tblfl 4Statutt concerning [[tillS of 
)Lanns betng not obCerlleti in tbi£) (!tafe, as it platnlp apl! 
peatfj b!, tfJe 4letbiff, tbe iDelliCe t~ lloitJ; anll tbe ILatt'bS 
mull beCcenti to tbe I!>lZtr at JLBlD; aRb tberefole tbe)l3lainc 

tiff batb a goob ~ttle. 
9lt tuas argueb on tbe ot(Jet eitle, tbat tbe ~alttltg tDi' 

Codicil lDafS a new Publication of the Will; anti "tiS not 
.material., mlbetbec it tuas atl1~£b to tbe [~UIlJ o~ not; fo: 
a [~1U1 IS gooll, tbo' 'tiS in ~U1JO 100Ce @>beets of ~t1per, 
anll 'tis am but one [[UIl; fOin tbiS (!Cafe, tbo' tbe Codi
cil 1tlas not actuaUp altttcJ£o to tfJe ([nfl, pet tbep batb 
make but one lam in !Law, anti one is not mttce lDttbout 
tfJe otber, but botb togetber make tbe [[1t11. 

~betefoletf tbe [[1m ann QtobtCtl ate but one, anb not 
bffifttct mlill~, tbe mo~tJfJ of tb£ etatute are ItteraUp pur
(ueb, fo~ tben tbcre are tb~ee mttnetres wbo fubfcriben anb 
attelleb tbe ([ oiltcH, tnbicf) is @ott of t1fe atiU,attb tbe . 
mill it felf, (viz.) Wood roffe, Barnes attn Head; anD fa 
tbe Ulbole [[lUI, lDbtcfJ conllllsfn botb tbe mttttnll's, tuas 
attefleD anti fubfcribel1 &P tb~ee mUnetres, in tbt ~~eftnce 
of tbe 'm:e(fato~, tnb{cbts aU tbat is requiteb bp tfJe @>tatutt. 

motu ruppofe tlJat tbe G:eilato~.. ttl' a Mttiting,btbtfetb 
JLann~, lDbicb i(; attelletl onlp Ill'tmo itmitnetres attb aftet:: 
luarb!l pubUlljes tbat mrittng a~ bill !Loft mill, in tbc 
19~erence of ft tbirll WttneC~, tubo fllbf'tibe~ tbat mill in tf.re 

5 ~~" 
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19:efence of tOe ~eilato1; tb{S is certainl!' a goon mill ta 
pars tfJe lLann~; to tubfcb Juftice Dolben ftlJteeo; but Holt 
Ch. J uft. 1IEllteo it. 

gnn tbe ~OUtt bell1 in tbe paincipal ClCare, tbat tbe mtm Curia, 
tons bofll; 'us true, tbe 3lnteut of tbe §Statute \Uas ta 
p~ebent fraull; but tbo' no jfraun o~ ~urptcion of §rahn 
ilppear'~ tn tbfs ([are, pet tbe @)tatut~ batb p~eCctiben a cet:: 
tain ~etbOll) ltlbicb ebetp one ougbt to putfne to p~ebent 
.fraun; tbcrefo~e ebcrp goon ~an tubo \Uoulll bab.e toe ')5e:: 
nelit of tOe ~tatute, ougbt to pur rue tbe ~eana tberefll 
p~eCCttbcn, tubfcb mas not 'bone in tbiS Cltafe, beC8ufe James 
Head, lllbo tuaa mlitnefs onlp to tbe Codicil, couln not 
tbetefo~e be ~ «Utnefs to tbe Sigaing the Will by the Te
frator, lUbicb is requfrell bp tbe @)tatute. 

gun Holt Ch. Juft. arguell, tOat if lLanb~ bab been tie:: 
bifen bp tbe QtC,)1tCil, Cucb IDebife ban been tertaiulp bon" 
not being Cutflctelltlp attdfcb, becaufe one of tbe mitner:: 
fe11 lU{m fubfcribcb tbe mill, (viz.) Wood roffe, llla~ tn uo 
Inife concerneb toucbing tbe <!]:obfctJ; Co on tf)e .otbft @ibt, 
Head, tubo 0111p {ubrcrtbell tbe QtObtcff, coulD not be a ~ttt: 
nefg to tbe ([ltIt tnbtcb be ueber caw. 

~ftertnatlJ~ ill Michaelmas-Term foUolnftlg, tbi~ ~are 
hli1~ arguell again, anb it 11la~ fain tn 16ebalf of tbe @hlfll:: 
tiff, tbnt tbis <!l:ontcO'bttCp JJepenbtng upon tbe (!Conffcu,!: 
tion of a QClauCe in tb€ Statute of Frauds, (tubtcb is a nelU 
etatute) tbere couln not be manp ([afeS etten, nettbet lUall 
tbere IDccafion to cite an!" betaure tbe mO!l1~ nte plain anti 
~.tp~r~; it tua~ agretn, tbat if tfje Debtee bab 1100b fin.g.e 
I!' UpOll .tfje m1f1I~ it ban been bol11; nnb tben tbe (ltobtcU 
Ileing ttnpetfelf itt tt felf, couln not aill tbe Deficient!' tlf 
tbe mliU, dpeciall1' finee tbe 3lurp founD, tbat tbe Codicil 
l11a~ neber annett'b to tbe Win; ann t~at tbifl ,being in 
tbe <!tafe of an Jl)eit at )Law, it lljoUltJ be fab.ouc,elJ. 

lit tDa~ arguen (as befo~e) fo~ tbe Ddentlallt, toot ~otb Econtra; 
tbefe mlritfngfj mane but one [[WI, ann tfJhl ®~oullb ltJa~ 
lain no111n in czrare~ of millS, (viz.) tbat a ~ah migbt 
make bfS mill in Ceberal mritfng~, ann at Ceberal {lCimes; 
Hnll if a mm i~ tu~itten in tblee retlceal ebeets ~f @apea: 
not tatken togetbet, anti Cubfcriben bp tb~ee mitnetres fe~ 
lleraUp, (viz.) one Jaame to £acb ebeet, tbiS is it goon 
wm witbin tbe ~tatute, to wbtcb Juftice Dolben agrrelJ. 

eo if tbeCe loofe @>fJeets of ~apet ate tu~ap'lJ up In a 2. Croc 144 • 
.:Iean t5>beet, anll tbe [[1itnetres CubCcttbe tbeit £lameS) to 
tbat clcan §!>beet, tbi~ t~ a sool) ~UtttltnB' tbe ~liU+ 

. ~ ~tll 
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a [[1i11 f~ tbua nefinell, (viz.) 'tf~ a Declaration of tbe 

~fntl (eitbcr bp mto~n o~ [mtiting) ttl ntrpofing an (!ftlutc, 
anti to take U>Ioce aftet tbe DeatO of tbe '(tellato~; anti 
tbt!i t!i callen a mill; nolU in Cebctal Q!afe~ two fll:bfn3'fl 
Will make tbat goon, tnbicb fin1l'lp ann bP it felf wouIn not 
be fo; all fo~ 9jnffancc; in tbe <leafc Df Wigton nnb Gar
rett, in tbi~ <leourt, in tbe ~imc of 4tbief .Jufiice Hale, 
lllbcte onc ball a }1!)otner of Bebocation, Co it wag mane bp 
a Dedi atteffeb by three Witneifes, anll aftettuatb~ b1' an 
1nbentlttC attdlel1 bl' tb~ee [[iitnetrc£f, be couenanteb ta 
lebp a JF'lne to Cucb mfes, tnbfcb lUo~ Jebfeb aCCo~btnglp; 
nom in tbat <!taCe I1cftber tbe DeeD Ol tbc .line finglp lUa~ a 
f~lmctent Bebocation, but botb togetbet lUere futficient. 

@lo bere botb tbe mrttinns make but on.e miff, anti tOe 
one aib~ tbe {)ctlciencp of t(Je otbet. 

15ut Holt Ch. J uft. belO tbat tbi~ [[{ill lUa~ bofll, becaufe 
it lUall not figned bp tbe areffat(l~ tn tbe Wlefence of tb~ee 
mitnetres; fo~ tbo' tbe mOllla} of tbe §9tatute ate not e~~ 
paer~ as to tbe Signing in tbe Jlt)~erence, pet tbcp amount 
to a£j mtteb! lo~ tOe mo~tJ~: ate, tOat tbe Will muil be 
figned by the Devifor, and attefred by three or four Wit
neffes, fo tOat 'tis; platn tOe mUnelfes; muff p~obe tOe efgn
ing, tOe mill, otbertutfe 'tis imperfect, anb tbep cannot 
Plobe it unler~ tbep were p~erent; fa tbat 'ti~ tOe fame 
~bil1g a~ if tOe mo~n~ ball been, tbattOe [[ttl( muff be 
fignel1 tn tOe Prefence of three Witneffes. 

ann aftettuarbS tn Hillary-Term, I & 2 V\lilli', tOe faib 
Chief J ufrice n£lfuerell tbe ~ptnion of tOe <!COUtt, tbat tOe 
mill anb tOe ~onicfl togetOer tuere not fufficient to pafs 
tbe JLann~, fo~ tbe ~tatute of Jfraub~ is 'e~p~tf~, tbat 
tOere ought to be three Witneffes to Eberl' mUI bl' lUbfcb 
JLanll~ are bebifeb; anb alfo tOat tOe ~eftato~ fign tOe 
~liU in tbe Jj)~erence ~f tb~ee mitnetres; ann t{Jerc lUere 
Itctthrr of thefe <leit.ttlmllances in tbe p~incfpal €afe, anti 
tOerefo~e tbep coulb not cOlltratJict tbe ~tatute. 

3JulJgment fo~ tOe ~Iaintilf. 

Harrifon rr;cifus Aufiin. Trin. 3 Jac. II. B. R. 
~ Mod. 137· Rot 997 S. c. • • 
Where anin~ 
formal Dee4 UPO N a (pedal dterllfct in (!fjeffmcnt, tOe Qrafe lUas, 
~~~tr[s an (viz.) Thomas Winchurft betng retfeb in .fee of tbe 
Way of to- lL,anllS in £Ouellton, mane a Deed-Poll in tbefe mO~llS (01# 
vcnant ~o lowing! 
Hand fClfcd. If. r 
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.If. To all Chriftian People, &c. Know ye that I having 

no Hfue, and in Care I die without Hfue of my Body ]awm 
fuHy begotten, that then my Lands, &". may remain and 
continue in my Blood and Kindred of me Thomas Winchurft; 
and for the natura] Love and Affetlion I bare unto my lo
ving Niece Sarah Stokes~ the Wife of John Sto~s, as a]fo for 
divers other Confiderations, have given, granted and con
firmed, and in and by there Prefents, do give, grant and 
confirm unto my faid Niece Sarah Stokes, all my Lands, 
&c. to the Ufe and Ufes herein after-mentioned, and to no 
other Ufes or Purpofes whatfoever; that is to fay, To have 
and to hold all th e faid Lands ~o the Ufe and Behoof of 
me the faid Thomas WinchurJl, for the Time of my natural 
Life; and after my Deceafe, to the Ufe of the raid Sarah 
Sto~s my Niece, and to the Heirs of her Body lawfully be
gotten; and for Defau]t of fach arae, to the right Heirs of 
me the faid Thomas Willchurft. In Witnefs, &c. 

Nota, t!tbie i)ec'O wag not q;eeut£l1 bp emp Livery, &c. 
but aftrttllatDll tbe fUill Thomas vVinchurft mane a .Icoff~ 
ment of all bt~ JLantJ~, to tOe QUe of toe IDefen'Oant Au
fiin; ann tben Stokes GnO [Ji~ mife enteten UPOlt Aufiin 
the Feoffee as fo~ il Forfei fOre accrueD to tbem bp tbe Feoff· 
ment mane bp Winchurft, who was only 1[,ettont fOllLife 
(OG tbep intetfOeO) ann mane a lLeafe. to tbe h3ltlfttttff til 
(!Ejectment. 

gnn it ltH1G atfJuen fo~ oim, tbat tbf~ i)eel1 llJaU be ta~ For the 
ken as a Covenant to frand feired; fOI all <!tonllrUCfiom, Plaintiff. 

of IDeen~ muft be fuel) ut Res Valeat, ann tbe Intent of tbe 
~attte~ muff be obferbcn aG neat a~ pomblp it map: Jaotu 
tfte tt plainlp· appeac!if, tuat tOe Intent of Tho. Winchurfi: 
Inas, tuat Sarah Stokes llJouln babe all Etlate-Tail, ann if 
tbf~ i)een llJoulO not beconllruen fiG a Covenant to {[and 
feired, tben (be tuill babe no otlJer <!fllate but a meet I~or" 
fibifitp, (viz.) fo~ bet own ILtfe, if fiJe llJouln furbfbe Tho
mas Winchurft; fo~ an [lfe ratren out of all ClEllate fo~ 
l,tfe, cannot conttnue after tbe Clfftate tf5 netetmtnen out 
of tubicb it mas taifen.; fo t{Jat bp fucb a Cltonfftuctton tf)e 
platn ]Intention of tbi~ Veen tnouUl be altogetber fubs 
betteD. 

"€iS true tbi~ '[)eetJ i~ not 10~mal, but tue ]lnfo~malttp 
lntll not bfn'b£r its [)pnatfon b!, \Uap of Covenant to frand pI Iohfr •. 49, 
'_or. d op ·49· 
U:l1e • Roll. 2 Part 

786. 
1 Mod. 176. CrolFng vcrfus &l<,{amcre 
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Eeontra. '16ut it tuag urrructJ fo~ tbe Defennant, tbat bp tbi~ 

IDecn tI)e Intent ot Winchurfi: appeareD to be, tbat (Je nc~ 
fi~mn SHah Stokes fiJoulll tilke nothing if be baD ]]{fue of 
!Jia 1l3otJp; fo~ the [lllo~ns atc, if. In Cafe I thaIl die 
wi (hout Hfue of my Body, then, &c. ,ann tberrfo~e it woull1 
be a bet]? fJatO ~Otlt1ruaton if upon [ucb a 1l0funtarp ~onfi: 
lIfratton, tI)ts (!Ctlate fi)ouln be erpoUnlJeD to paf~ as a JRe~ 
tl1ittnnrr aft£t t)15 DeatlJ to tbe fatn Sarah in Tail; tbo' bts 
lnttllt appcflt£D, tbot Sarah fiJouln babe llOtbiug, unlefg be 
tHrD l11itbout lffue of bis 15onl' • 

.mOID tbe l\!)urpo~t of tbis i)eetJ Inas, tbat it tuas tOe 
~ntellt of Wincburft, tbat tbe (!fnilte tl)oulb pars bp tuap 
of <[rnnfnmtation of h!'otfeffion, anD not bp tuap of Cove
vant to fiand feifed; anti if fo, tbcn Sarah baD an C!ftlate 
fo~ life; ann Winchurft bp bis ecntrp tua~ onlp ~enant at 
@ltll~ anD fucb a flrenant cannot commit a .Jro~fettute. 

([be Ha bendum in tl)i~ D£eD being contratJifto~!, to tbe 
IE>J[Ulifff£J, llJal[ be reJecteD, anb tbe W~emitfes purfueb, ann 
mull!, ([llff9 were cttl'ti in tnbicb it baD been belll, tbat if 
tfic [[lo~n~ in i1 [)fcb ll)E\1l£D tbe 3lntent to pafs on q,eUate 
Ill' tue QIommol1 111\tJ, it fball "£bet be confirml1 to pars 
tp IDilP of ure. 

']3ut tbe lPattic~ agreeing amongtl ttcmfclues, a ~o~ 
tfon \tHIS maoe conCftning tbe ~ofia of ~utt~ fo~ tbe 
JjDlaintiff; fllliJ upon bearing of <l!:outlfer on botb ~inra, ann 
tellnlng tbe 1Rule of ([olin w[)icb ban been uolutttarUp enter: 
en into upon tbe g ffre £lllent ; it tuaa o~Dft(n, tbat tb£ W>lailt~ 
Uff ftJouln babe: 0 J. <!Colla; anO tben tbe ([ourt D£clarel1, 
tbat tbe!' 'mere an of £lDptnfol1 fOl tbe Jj3iatntHT, (viz.) tf)at 
tbe QL:onfiDrration t1l10 tbe Decn it felf wcre fuffi,~el1t to 
ro!fe an ([Ue in RemainDer in ~ail to tbe fain Sar~h Stokes 
bp lUap of QIotwnant to nann (effeD. . 

Mofeley rverfus Cocks. 

UponaWrit THE 1l!>lafntiff b~oUg'l)t a Writ of Error upon a 31ung. 
~~eEf,~'~r~titf ment obtnin~n againft bim; 8nD aft£t\1lUttJ~ tbe JRe. 
did noti1.1e (O~O Ullla temou£n lltto B. R.. be fOl fome 'QI:tme neglecteD to 
fo;th a Sc~' Cue out a Scire facias ad audiend' Enores; tubet£upon tbe 
f a

d,4Ed 4ud,- t9fatntiff in tbe OliIYtIlUI action fuelJ out a Sci' fa' quare exe-
en I'rc)res. ~ u 
in Time. cutlOnem non ha bet; anti UPOll Uno JaibU~ rettlrnen ban 

]uI.'IlJment) anD ~.tecntton e~ecutetl. 
2 

anb 
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9nl:J nom tbe 191aintiff in <!ftro~ moben to fet aline tOiG 

31uDgment on toe Sci. fa. becaure biS Qfrro~s lUere affignen 
Oll tl}e JL\eco~tJ; but upon Qf.ramination it appeaten, t{Jnt 
tbep Ulere amiJllCn in il p~t1mte g@annet tuttbotlt anp ~o~ 
tice giue" to tbe i)efcnnut1t in <!Erro~. 

ann t{Je Chief J u£l:ice Holt neclaren, tbat tbe l\Darties Up· 
on tOe lRemobnl of tl)e me(o~n b~ tbe ttmtit of <!Errol, babe 
110 IDap in ClCoutt IlttJ£n to eitber of tbem; \l)betefo~e if tbe 
plntnttff in Qftto~ nelap to rue fo~tb bts Sci. fa. ad audiend. 
Errores, tl)e [)efetlDant batb no wop to compel bim, but 
bp ruing out a Sci. fa. qllare Execmionem non, &c. ann if 
upon fucb a Sd. fa. tbe l»lnfntiff in (!EttO! notb not pleatl 
tOnt bi~ (!J;rro1S are affigll£ll; but fuffer Jjungment to 
par~ upon two Nihi)s, no QfrrO~$ aftetb.latll~ affigl1£ll a]al[ 
p~ebrnt ~tecution. 

Nota, ~be urual19lactfce i~, tbnt tbe IDefennant in tbe 
[[lttt of C!Etto~, b}! QConfent, botb boluntarUp take Eotice 
of tOe amgnmrnt of I!EttO~g, ann tbfS Q]:onrcnt ig teffifien 
bp bis ~reanil1g in nullo efr Erratum; anti tbere i~ no fjl)c~ 
c auon fo~ a Sci. fa. ad audiend. Errores. 

King q;erjus Dillifion. Trin. I Jac. II. C. B. 
R.ot. 1322. See now the Statute 9 Geo. c. 29. 

I LtttW.765. 
S. C. 

ERR 0 R of a 3lubgment fit tbe Qiommon ~Ieas, upon 3 ;\lod. 2210 

-i a fpectal dlernict ll1 <!];jectment, tn wbicb tbe <ZI:aCe tua~ ~~l~: 386. 
tbU~ : s.c. 

iT. f1Lbe lanbg in ~uefiion luere Copyhold beI'D of toe An I~lfallt. 
~ano~ of Swefling Cam pfey in Suffolk, of tubtcb Henry ~~~ ~~ e~:l
Warner 8nll bin [[life, in 1i\igbt of bf~ faill [[11fe, were ref" admitted·to 

fell fOl tbe JLife of tbe mife, JRemainb£t to John Ballett ~~~t~:hf;! 
in jfee. fcits it, if h~ 

is not ad
mitted after three Proclamations. 

t::bnt tbe (tuftom of tbe fain ~ano~ It:1a~, tbilt £b£. 
tVeUttenller \llbicb f~ mane fecundllm confuetudinem out 
of C!tourt, llJall be P!efentell bp tbe J1)omoge at tOe nett 
([ollrt to be beltl fo! tbe raitJ ~a"o~; anll tbat upon Cucb 
il ~ltfelttment, W>~oclamatfon ball been uruallp mane, 
nnn fo fo! tb~ee C!tOUtts neJt foHoming; ann if upon tbe 
tbittJ @~oclamation, no J1!)erCon came to be abmtttetJ, &c. 
tbat tben tbe JLo~n of tbe SI@ano~ ll)oultl fetfe tbe JLanll~ rtf) 
fOlfeitetJ. 

g ~unt 
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~bat Henry Warner on11 bitt Wife., anD John BalJett 

jOineD tn a 0ncrenber of tbere JlAmbS out Of (ltourt, to tbe 
<nrc of Robert Freeman in Ife; but tbat after tbe faill 
~ut'tcnller, ann befo~e t be nett <ltoUtt, tbe fain Robert 
Freeman tHen, ani) tbnt John Freeman is biS @on anti 
fPeir, an Infant, anti ltIttbin .age, ann tDnt De ban a lRtgbt 
to be aDmttteD. 

gUll tbat aftcrttnntHl at tbe ne~t <!rOUtt, tbis ~urrenn£e 
Inns p~efenten bp tbe rpomage, anti J1!l~otlamattons were 
mane tn tb~ee ([ourta ne~t following, anll no l}!)erfon tame 
to be ai:Jmitteb; Dl1ll tb£refo~e tbe @ltcl11arb of tbe fufn ~tl' 
JlO~ i[ucl1 out a W~ecept to ttc ~atlitf, to feife tpe fain 
l.anns fnto the {panos of tbe 1L0~tJ, wbfcb wag 170ne acco~n: 
11'; anti tbep finll tbat A. C. is JL,O~ll of tOe faiD 9Wano1, anti 
tbat be enteccl1 on tbe lLanns aa fo~feit£b ex caura pr~diCH, 
ann malle a lLeafe tbcreof to tbe 10tntntfff; anti tOat 3/ung
ment tuns gtllen in tbe t2I:ommon Jl!)lea~ fo~ tbe Defenoant ; 
ann tbe Be co~n beinlJ remobetJ Il!, Writ of Error into B. R. 
it was argueD fo~ tbe @latnttff tn Qfrro1. 

ttrOat Cufrom is tbe lLife of all <!COppbOUl ~tlate!$; anll 
tbat if tOe (uUomar!' ttenants bleak tbe ([ullomfl of tbe ~a. 

4 Rep. z. I. 1101, tte!, ate no mo~e tban ~enantS at [[ltU~ . 
f!Cbat tDe Admittance of a Copyholder i~ fo~ tOt 16enefit 

of tte JLo1D, anb not of tbe 1!I:enant; anb tbat it tuouln be 
unreafonable if tbe flDbUinacp of a ~enant fiJoulb be p~eju~ 
nictal to tbe 1L0~lJ wbo is in no jfault ; ann it WoulD be 
i1 great ~~ejubice to tbe 1L0~tJ, if tn tOt~ cafe tOe 3lnfant 
fiJOUlll not be obltgell IIp tbts <!CUffom, fo~ be map bfe, ann 
tbe JRfgOt tJefcenn to nnotber J1nfant, ann fOl a long 
flCtme ; fo tbat Il!, fucO ~eans tbe JLo~n map be bepliben of 
tOe ~~(lfits of tiS 3Jnbctitance, (viz.) tbe jfil1e~ upon ~n~ 
mtttances. 

8 Rep. 99. '(!C:bat tbi~ ([afe n(ffet~ from Sir Rich. Letchford's, fo~ in 
tbat ([afe be lUbo ban tbe JRtgbt Ill' {)efcent wa~ beponn 
@lea at tOe (time tuben tbe w>~ocl.amattons WEre maoe; but 
ill tbt~ (!Cafe tbe llnfant fs tbe I'pe{r of tbe 0Utrellll~ce, tuba 

'I< Jones 319. bien befo~e !aDmittance; anD tg a '" 19utcOafer, nnn tbe 
z ero. z~6 •. ~UtCbnre f~ not compleat till be fg alimtttfD. 

ann tIJe gtto~ne!, ~enetal Treby tuba orguelJ f01 tOe 
lltliailltfff, toltl tbe ([Ollrt, tbat be bab feen an ancient 
~al1UrcriPt of Sir Richard Letcbford's Cafe, ill tubicb 'tis re~ 
po~ten., tfJat be Onn actuaU1' fetCeti tbe JLanl1£f, ann taken 
tbe w>~ofit~ tIJercof to bi9 omn dUe, quoufque be tubo lna~ 
lleponn ~ea llJoUltl come anti be ill1mittc\1. 
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e>o tn tDis <!tafe, after tDe 3infant IHll1 mane Default, 

tbe JLo~'O mtgbt enter attb talt, tbe @lofit~ to Di~ own dife 
an a 13enaltp, quoufq; tbe 3!llfant llJoUlb come ann be uti: 
mitten; anb tbt~ <!toutfe wm not be p~ejub{c[al to btm, be, 
enufe be map bal1e tbe lanns at anp ~ime wben be will be 
anmittetl; anti 'ti~ not teafonable tbat tbe JLo~n llJotlltl lofe 
nil tbe @)ertJic£~ of bf~ ~enant witbout altp 9}!}annct of 
JReeompcnCt', anti bete be batb no ~enant to '00 anp eet= 
biees. 

@'el1eral <[are~ mete citen,.; in b1bfeb Jinfantfj mete obit" Whitting .. 

netl to obfetb£ QL:itcumnanee~, el1en upon tbt Wenaltp of t~~·~ Cafe, 

fo~f£lttng tbeit Qi;flate~; as lUbere an 3!nrant b!eak~ a QL:on· L~t~h 'Itt', 
Ditton anne~Cb to bis (!fllate, o~ commits Wafie, in fueb 2. Roll. Rep. 

(!arr~ 'tig a jfo~feittlt~ notl11ftbtlantltllg tbe lnfanc!'. ~2.i.eon. 100. 

Q)n tbe otbce @)itle It tuas atgueb, tbut 3!nfantG ate al· Econtra for 

IrH1P9 ftCmpten out of general <!tullonlS ltJbicb errote JrO~. the Defen

feitutf,l;; ann fo~ an lautbo~itp itt Wofnt, Sir Richard Letch- dant. 

ford'£) (!.tafe \Uo~ ettell, tnbere it mu£) belb, tbat on 3lnfattt 
bepontl @)ea, o~ tn W>~ir01t, ts not ~itbtn tOia gCl1cral ~tl: 
flom, fo~ in fuel) <[afea tbe lotu implfe£) «11 ~.tceptto1t. 

(1Lbat tberc is a Difference between tbf~ QCafe ann <!ron .. 
nftion!S anne~eb to (!faates at QCommon lam, fo~ tn tbe 
IoU <li:dfe tranfit cum onere, anti tberefo!f if tbe 3lnfant tum 
IJobe tbe ~ffat~., be muff obferl1e t(Je QL:onbttion upon wbtcb 
it WilS granteD; but tn tbe P!tncipal Qtafe tbere is:; no Qron· 
111tion i1l1ne~£D to tbe 3!nfant'~ (!fflatt. 

111 MichaeJRlaS-Term following it ttJn~ argueb again fo~ For the 
tIJe 19la1ntlff, anti fain, tIJat tbe motuce of a @)urtentlet M= Plaintiff. 

ro~'Oetl a goon JReofon to fuppo~t bh; ~ftle; fo~ a 0urre112 

ncr 1a to no other 19urpofc, but to giue a frfne to tue lLo~tI, 
ann tbat ia tue onIp 3lntention of tue Ql:uflom to furrenl.1cr 
ilUn &!1mit. 

'~i9 not cotltcnbell in tbie qtafe t[Hlt tIJe ']Infant fboulD * 2. Cro,220. 

fo~fett hiS lonns fo~ eber, but onlp tbe t. ~1ofit£) tbEtfof 
till he is admitted; fo tbat tbe 3lufol1t hl obli!l£l.1 bp tOe 
([unom, but not upon tbe 11Dennltp of fOlfetting bia 31nberi, 
tance (a~ otbers arc), but upon tbe fro~fciture of tbe ~lOt 
fits quoufq; anb fo Letchford's <Zrafe f~ goob latu, anD 
lnt1rra"t~ tlJi~ QL:afe quoad tOe ~~ofits. 

gn ~nfant llJall be compelleb to at tom up Oil a mrit of 
per qua: fervitia; nntl if it fJatl been founl.1 to be tbc QJ:u. 
nom, tbat tbe lLolb mtgbt ffife tbe J?~ofita upon tDe De. 
fault of tbe ginfant's anmittance, tbts bab been a goon 
t QI:utlom; 'tt~ true, tbe ([l£'tbfct founll to at tOe Lord t Cro. E)i7, 

G 2 might 35[, 
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lnight enter generally for a Forfeiture; but tunt borb not 
(OI1(ltltJe btm ftom claiming tbe w>~otits onlp; BS tt tuil~ 

* 3 Cro.879· faiD tn « Butler anti Baker'~ ~afe, (viz.) lIf a "all lJtfirain 
I ie;t I. claimitlg Curb a {)utp, pet be map ailow fo~ anotber [)u~ 
~ {c~n~ ~~9' tp; anll tbe autbo~ittes in tue ~atgin wete ({teb fo~ tue 

Jjt)latntUf; ann toot Parch. :29 Car. 2. between BettiJee ilnb 
tbe Merchant-Adventurers, it ball been anJungetl, tbilt tbe 
([ullom of Jro~eign Qlttacbment is gootl fn a qro~polatfoll, 
tbo' a ')Sonp W>Olittck cannot be commtttell f01 a Default, 
aCCo~lItng to tbe [[1o~ns of tbe Ql:uffom. 

:f:;ng:f!~: ,€fje QCounfei mbo argueb fo~ tbe [)efenbatlt took ~t~ 
dante ££Ptton to tbe {[ferllict, (viz.) tba't tbe Jftnning tbe ([ullom 

tnaa not '!OOb, fOl 'tiS onlp founn, tbat tbe JLo~n upon 
fucb IDefault ban ufed to feire, but lUll not rap how, or to 
whofe Ufe, a~ bp Dtllrer~, 01 fO~ a ,Jrolfetture of tbe 
lLanns, o~ tbe w>~oftta tbercof; anll tbat tbere ts a [)tffe~ 
truce bettueen an' 31nfant tuba is I1>fft bp iDefcent, anti aft 
31ttfant ~utcbaret quoad the Cufiom, fo~ tn tbe fita Qtare 
tbe lLOlD wants bi~ ~enant to p£rfo~m biS @>crll{ce~ j but 
in tbe otber <!taCe tOe @>uttenn£ro~ contihuC~ '(!tenant ttf[ 
tbe anlUittance of tbe @Urtenbzee. 

15cfitJc§), in tbis <l!afe the @>urretlbJee cannot ro~fett anp 
flbfng, becftufe be bab notbtng to fo!reft; anb tbe @)utren~ 
llero~cannot fo~feit, benmfe the @>uttcnller 'mas lawful, 
ann betuas; tn no mannet of jfault; ann tbe 1L0~b ball no 
3lnjurp 1)011£ to bim, becaufe tbe @)uttenneto~ Hill cOl1ti~ 
11U£i) bls flCenant; ann tOe DefenDant in tbis <l!afe Dotb not 
cloim tbe lLallDS as a Purchafer~ fo~ tuben be is anmitteD, 
be win be ill bp Defcent, l1ccftufe tbe tSurrentler was mane 

Style 46. to bis jfatbcr, anll I)ia fj)cfrs) tubete tbe mo~b I!>efrs is a 
z Sid. 61. -Limitation, anti not a [mo~b of Purcbafe, ann tbe JLo~n 

map latufnn!' make n ®uarbion to tbe 3!nfollt, ann fo an~ 
mit bim bp ®uat'oian, anll thot tuUl entitle bim to a jfine; 
anil Whiuingharn'~ ([are niff£r~ from tbt§), fo~ tbere tbe 
3!nfimt ~nn committeD a tll~ol1gful get, (viz.) be matle a 
jfeofiment in lee, lnbtcb tunS e.recutell bV .!Liberp bp atto~s 
he!" anb t~erefo~e be ougbt to be punttbcll as be tua~; ann 

t Plowd·359. tbe ([afe 111 tbe t ~orgin tuaf; etten il£' an ~tltbo~it!' ill 
l[!)otnt+ 

13ut bp tbe ®pf111011 of tb~ee 9lUbQ;t'~, tbr 3iubgmrnt 
ltJu5 affil'Ul£lI, tlJt <iCb. Jufrice Holt beinn (If ftnotber ~pt" 
ntofl, (viz.) ([bat it tuas a Jfo~feiture bp the ~Uttl?nberol, 
beCHufe be bnn furrrnl1el'cn bt~ qfffate to one 1\lbo woula 

3 not 
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not be atlmittc'O, ann tbtS1 jfa~feitute llJau babe no Befpect 
to tbe Jinfant. 
~bat if a (u(fomarp I!>eir 111' IDefcent \till not come tn 

aftet tb~ce Ilt>~oclamottons, to be anmlttelJ, tbe JLO!1:1 migDt 
enter an'O take tbe J13~ofits to bill own [lre * quourq; ann * I Lev. 63, 
be compare'O tbis Cltafe to a Tenure in Chivalry, Where 64· 

tbe ILO!'O is to babe tbe ~uat'OiantlJtp of tbe ]lnfant quo-
ufq; fo lUbete an 3Jnfant CltoppbolDer makes a lJ.,eafe tuftb= 
(Jut lLicenfe, tbi~ ts a tempa~atp Jr o~feftute, fo~ lUbicb the 
JLo~'O map feife, &c. quoufq; tbe 31nfont fiJall re-enter anll 
allotll tbe ILeafe; fa if an ]nfant lLefl'ee fo! lLife mnke~ a 
jfeotfment, tbis t~ Itkewffe a tempo~at!' 10lfetturc, quo-
urq; tbe Be,cntt)? of the ]Infant. 

flCbc 31utJgment aftltmetl b~ arb~ee agatnff one. 

Chetham q;erfus Sleigh. Ivlich. I J ac. II. 
Rot. 96. 

ERR 0 R of a 3lU'bllment fn tbe <!rOUtt of Cltommon 3 Lev. 67. 
~leas; on a Formedon tn JRemain'Oec, tbe Cltafe tuas s. c. 

thU~ ! 
ff. Formedon tn lRemain'bet agoinff tbe ~enatlt, tubo Error of a. 

lllas admitted by Attorney to plea'b to 31ifue; anlJ on tbe Judgment 11l 

IDaI.' of Nifi prius an QJ;[oin \lias caU fo~ tOe 1tenant, rn ~:n~~in-
1.1lbtcb tna~ challengeD bp tOe Demon'Oant, an'O thereupon cler) ff'c. 

the 'Q!:enant DemurreD, anD tbe <!.elfoln tna~ alljolltne'O to a 
cettain IDa!, in anotber ~etm; anll a fpectal 3lmpatlance 
WIlS talum to tbat IDa!" at tubtcb Da!, tbe '\tenant appear~ 
en hI.' bts attomep, ann tfJ£ appearance tua~ cnteren 011 
£eco~'O, anti tbe Effoin \\'las quaOJeD, hp tbe £![)pfnton of tbe 
lDbole <li:omt, becaufe tbe '(tenant tn tOfU <!enure coulD not 
be etTotne'O wbcn be tuillJ atlmfttell bp attomeJ? to plea'O, 
anti ro be f~ out of <!Court, but ~tfu otberlUife tnbere tbe at" 
tome!' l{j temobe'O, ann bia lRemOl.ml apprnra on JReco~b; 
an'O tbereupon tbe DemanDant p~npell 3\ullgment final tl~ 
!toinff tbe "m:emmt, anll lUl1gment waG gibe" quod reeu-
peret feifinam, upon tubtcb jiu'Ogment ~ttO~ tuas b~ougut 
in B. R. 

QntJ it Inil~ orguc'b fo~ tbe ll!>laintiff fit tfJC [[{tit of (lEr. For d\c 
1:01, tbat tOe <!ftrotn befniJ quaUJen fo~ Jinfufflctencp, it tl)an Plaintiff: 

turn to " IDefault of tbe ~£nant, ann tbcrcupon a Petit 
Cape ougbt to be atuartlen againi1 btm to fane bill Dr: 
ft1Ult; anti t~ ye noto not tome tn upon tOc Return tDcrrOf., 

no~ 
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UOl ffJ2w an!, {aure to robe big IDefault, tben final JjUlla'" 
ment fiJilH be gillen; but no 3iutJ!Jment fit all befo~c tbc JRc. .. 
turn of tfJe Petit Cape. 

* 40 Ed.;. Q!t1t1 fbe <[are~ in tbe * ®nrafn were etten to P!obc, tbnt 
" 19~ b. an QEtrotn cbaUengrb, a'Ojourne'O, attll alljUllaclJ agnfnff bfrn 

IEd.,.pl.J,2. fOl wb.m it UH1S cnff ffJllll turn to a Default upon hlbtth 
z Ed. 4. I 5». . , ,\I 
16. . a PetIt Cape ll)illl be attHltnCtl, an'O not a Jiungment final. 
II H.4. 87. 
9 H. 5· 12. Dyer IT 5, HI, ;53. II Rep. ;9. 1 ero. 517. W. Jones 412. I Roll. Abr. 
i97· Kclw·4 1• 3 H. 4· 4· 

~oleob£r tbi~ Diberfitp ma~ taken, tbat upon tbe De .. 
foult of tbe ~enant at a certain IDa!, gillen bp a Cpetial 
31mparlmlCt', a Petit Cape fiJall be alllarlleD, if upon Cueb 
fpcrlal Jjmparlal1ce tbe '@:rnollt i~ out of C[ourt, anti not 

Yelv. :'11. lJemallllab!e tm tOe Va!, appofnteD; but 'tig not fo upon it 
~ ~~lft~~2;9 iDefault on a !Jenerol 31mpnrlnncl', tuitbout anl' cettain 
161. 'Dap, fo~ tucte tbe ~enant i~ fuppofen to be ill QCourt, ann 
~ Re.p., 8;j; llcmalltmble at all ~tme~; tbctefo~e ff be make iDefauIt 
; eFnl;~~:95~ b: upon onp IDemont1, Jrungment finalll)all be giben, becaufe 
9 H. 6. 58.b• tf)tg i~ a [)eparture in [)efpitt of tue <!tourt; anti to tbi!;; 
~~ ~'.~: ~~:~: jpU.tpofe i.£j tbc Wllllttife unn Qfntr!' of all Com~on Reeo· 

venes, (VJz.) g(ter tue [1oucbee botb cnterelJ tUto mar~ 
rant!' BUll pleatJeti to toe {)ilfeifitt, &c. ~be DemanDant 
petit lieentiam interloquendi & habet, &e. &. pofiea ii':o 
eadem Termino idem (tbe IDemantHlnt) revenit in Curia, 
ann toe '\!l:enant being folemniter exaClus non venit fed in 
eontemptum Curia! receffit, &c. Ideo confideratum, &c. 
quod reeuperet. 

aftrtUliltn~, fn Michae]mas-Term foIIoming, it wag far: 
tber arguell fo~ tbc Jj3latntitf, toat an <!Elfotn i~ tn mature 
Of an ~.tcure fo~ t!)C Jaon:oppearance of tbe ~art!' at a 
IDa!, giben, an'O II * Default t.s tbe ~Ott.ilppearan(£ at tbat 
IDnp; ann tfJot tbfte are two ~o~t£l of Default9, toe one 
I:Jl~fc~e unO t{}e otb£t aftEt apprnrrHlce; tbere t~ afro an· 
otUft [)rfnult, but fmploperf!, fo callell, (viz.) lllbere upon 
a g'rl1cr,111mporlance tbe ~art!' makes Default tuben be ifj 
])C'!7i.HOt 0; now tbi~ fg a IDeplltture in [)efptte of tbc 
([ ourt, upon Ull){cb Jiutlgment final fiJaU not be giben, but 
G Grar;d Cape upon a ID£fault f:Iefo~e ,appearance, Qnn a 
Petit Cape upon a Default after appearance; anti fo it 
ourrDt to be tn tbffJ ~afe. 

'" Sec 1 [njl. 259. b. \~h('re the fcveral Excufcs to f.we II Default are enu
merated; und (Injl. 134. b. what great Favour is fhc.wn to the Poffeffors of 
J .and~, whereby 10 maintain their PoffefIion. 

3 15cfinr~ 
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1l3e[ilJer; 110 ~ttfon llJan be recefuen at anp ~tme ta 

fabe bi,; Default, but upon tbe1Reto~n of a ~~ocef1J; ann 
tbet£fo~e tbe (!fnttp, tbat tbe ~enant \nBS i)emant'lel1, i!f 
fnfignfficrmt; becaufe be can make no anftnet tm tbe Petit 
Cape i~ teto~l1elJ; fo~ if tbe contcntp «Jouln be aUotoelJ tbelt 
a .feme, o~ it )Reberfioner wouin baue no ~hne to be t£= 7 H. 4- 14a. 

ceibelJ to l1efentl tbefc lRillbt upon tbe iDefault of tbe 
€enant. 

~bete is a Difference between an ]mpntlnnce to a eer· 
fain IDap, anb a genetnl 3JmparIance; fo~ upon Default 
ilt tbe Dap, a Petit Cape aJaIl onlp be awarlJelJ; but in tbe 
Illl't QCafe 31uttgmellt .final tl)oll be g{uen, bect1ufe 'ti~ a t>£. 
parturt tn IDefpite of tbe czr:ourt. 

ann tbe lRearon h1. becnufe tlJ£ flCetm ffj aCCOUl1tell tn 
JLaltJ but a,; one Dap ; anb tbetcfo~e be cannot appear, ann 
liketuife make Default in one Dap. 

~be ([arr,; etteb in tbe ~argin ate to Plo\Jl:, that in a 10:.6. 7· 
~Irit of 1Rigbt, tnoete toe 3/tTue j,; joinen upon tOe bye'r 4;8: 9· 
meet l!Hgbt, il [)efault after fucb 3itTue jofnen if! Jf(naf ; 5 Rep. 8,. 
flut tbe W~tl1tipal <!tafe tua~ upon a Forrnedon, ilnn Co tbere 2 ;r°ci 2I~. 
ts a IDitlerfitp. ~ l~~~ . ~4. 

3lt ll1LlfJ argurn fo~ tbe iI)Efenbant, tbnt tbf~ (!ftfOttl wa~ Econt"a for 

illegal, ann 'UfJ anmftten, tlJat it turncn to il Default; ann ~he ~ef~
tbat it being at tbe [)ap of Nifi prius makefJ ft ntffctent from r~~t In t

tbe common QCafcSJ of tbifJ Jaature; ann tOe Qtafca ilt toe 
~l1rgin lUere ette'O to p~o\le, tbat a Default IfJ Jfina! after 
31tfue joinetJ; anll toat tbe 31u'Ogmcnt fiJall not be linal up. Fitz. Abr. 

on a !Default at tbe IDap of anjourll1g tbe cftfoin, if tbe :;;~; 5;t94. 
19attptniU wattle bifJ (!ftroln; but if betniU fianb to tbe at: I Inf!. 295. 

gUing it, anti tOe ~tToin is nnjulJgen infufficfent, 'tiS Dtber: Coc·~ntr'I7 f. 
lU 'r. 2 10·35· he. 2 Sand. 45. 
~big <!tafe tuns arguetl again in HilJary-Term, Anno 

I & 2 Willi' & Marix, anll fo~ tbe J;>latntitf itl <!fttO~ it tvas 
fartber argueb, tbat tbe ~baUel1g e or tbe <Zflfoin tua~ ill, 
I1rcaufe it i~ not aUerren, tbat tbe ~enant"~ atto~nfp non 
fllit amotus; fo~ tbe Jro~m of Q];ntrie,; in fucb <!tafe,; i~ fa. 

31t l11aa agreeD, tbat in it Writ of lRfgbt, if tbe Jitrue Raft Entr. 
is joinen on tbe mete lRilJbt, anb tben tbe ~rnant makes ;~4E~~~' 5' 
IDefault, Jiuttgment ,JFtnalfiJall be gin en, l11bicb ig againff z H. 5· 3: I l' 

tbe Refolution in Penrin's (!Cafe; but 'ti~ not fo, if tbe jjf= I I ~. 4· 8~. 
fue i~ jotnen upon n collate rill ~attet; ann after tbe '\[:c: k~ih~.4~ .-\: 
llal1t batb mane Default in n Writ of Right, tbe Petit ;) 
Cape tball be ntuarlJctJ ; anb to p~Obe tbis ~atter; tbe au, 
tbO~lttc.G ill tbe * ~£Irgin wete cttell. * 39 H. 6, 

. 16, 17. 
I Infr. Z94. F. N. B. lZ. a. Dyer ,01, ,oz. Co. Ent. 182. Bro. Tit. Droit, pi 4. 

~brn 



48 Term. S. Trin. I W. & M. B. R< 

"RolI. 1. 

Abr.484· 
Bendl. 14i, 

~belt an ~bjeffion tua~ mane to tbe ~ontfnunnce b1! 
Curia advifare vult, tubfcb tuoSl from. 5 Trin. to OCtab. Hi!· 
Jarii, omitting aU MichaeJmas·Term, aun tberefo~e 'UJj it 
IDifcontimllll1ce, an'O tbe Q!afes Itl tbe ok ~arrrtn were etten 
to p~oue tbf~ £lDmiffion to be a Difcontinuoncc. 

15' • 
, Cro. 619' Stiles z0 9, ,89' 

Erontra for 3!t ltlaSl fartber nrn-Uell fo~ tbe Defchbant., tbat it l1la!l not 
the Dcfen- necetTllrp to abet in tbe Qfntrp of tbe ~baHenrre of tb e (!E[; 
dante foin, tbat the 5Atto~nep tua~ not amotus, it being onI!, 

~nttec of .fr'o~m tubtcb ougbt to come on tbe otber iJ)fne; 
il~ tutJ£CC a .fr'ine iSl plen'Oen, 'tis:; not necetfarp to auer, tbat 
the <!tolJlttfo~ tuo£' not an ]Infant, 110~ tn ~lirOfl, no~ beS! 
ponn @)£6, at tbe qrime of tbe Jfine !ebien; fo~ if tbe .fr'aa 
is:; fo, it ougfJt to come on tbe otber ~i'oe; ann a~ to tbhl 
~otnt tbc <ZeOUtt tuall of tbat !Il)pinton. 

ann it tua~ fattbtr falt', tbnt b1! a jlutlgment 011 a iDeS! 
fault tn a Writ of Right., tbe ~enant i~ not cOl1eIulJ£l1; fo~ 

S'ee Bra&-.. be ma~ b~il1g a [mrit of JRfgbt (if be batb al1p) UPOll tbe 
,66. @)tatute (If Weft. :2. cap. 4. ann tbe <!tafes in tbe * geat~ 
~ ~n:~~~. gfn tuere etten fo~ Gutbo~ities:; tn ~Oillt; ann fo~ tbe )L\ea~ 
14. b. fonSl afo~efaitJ, it lUa~ conctunen bp tbe Q!onnfel, that 3lUbg-
14 H. 4· n. ment in tbiS <Ztafe tuas lllell gfucn l11itbout nUll JRegatn bao 
14· p . C 
~l Atr. pl. to a etlt ape. 
17· 
Regifrer Il4. a. F. N. B. ~9. 1 ero. 35· 2 Sand. 45. 

'" Co. Ent. 
~Z5· 
1 ero. 500. 

t 32 H.8. 
cap. 21. 

Curia. 

Holt Chief Juftice beln, tbat tbe QEnttp (If tbe Qrballenne 
tuacG goon tnltbotlt tbe megatibe abetment, tbat tbe ~lttO!~ 
l1ep non fuit amotus, ann to p~obe it, be eiten tbe <!l:ar£~ ill 
tbe * ~atgfn; ann as to tbe Continuances, Dnn tbe £UI:r 
journmel1t of tbe QJ;Lfoin from Trinity to Hillary Term, 
omitting MichaeJrnas-Term, tbi~ map be none bp illirtue of 
tbe @ltatute t 12 H. 8. bp lUbieb 'tiSl cnaffeD, 1!bat tOe ]lu' 
fliers of the JlUng'~ <ZtOUtt~ of 1R£co~n map amnn fperial 
IDnpSl of JR£tO~I1, in fucb Cltofe~ anD W~ocelfef$ a$ babe "fen 
to IJoue fpedal Oap~ affignetJ. 

gnn all tbe Q!ourt agreen' tbat tbe 31ullgment in tbe 
p~(l1efpal <!tare lljouln be affirme'D, fOl tbfs )Reafott, (viz) 
becnufe tlJe flCenant llpon tbe Q.CbaUeuge of tbe <!ftTotn ban 
llemurretJ; ann alro appenren at tbe Da!, of tbe gl1;ollrn~ 
mel1t of tbe Qf[oftl., to juffifp biSl Demurrcr, anD fo ban be .. 
taken bimfelf lUbollp to tbat J!ufflfication, bp tubtcb be ban 

peremp~ , 
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petempto~ifp bJauen llttn refuCeb tbe Qouantage of fabing 
Ota Default; ann tu£tefo~e tbep beltl, tuat tbts Default of!: 
ter tue Demurrer anD appearance ttH1S not fallable; ann 
if Co, it woulD be in bain to awarD a Petit Cape to fabe a 
IDefault tDbtcb mati not to be fabell. 

16ut tf tbe ~ffotn ban been qualbeb upon tbe Cltballenge 
witbout anp Demurrer of tbe tli:enant, in CuCb C2l:afe tur!, 
lUete clear in Qptntolt, tuat a Petit Cape ougbt to be a~ 
t'uaruen, ann not Jlungmcnt of €Scttl" ,; flut tbat tua~ not 
tue <l!:aCe at '1B8C, lD1Jicb 'Differs from aU tue Qrafea eft eD, 
lDl]ere upon a Default after 3ltIuc jOineD, a Petit Cape ban 
been atuarDe'D. 

ann tUFccnpon tue 31utJgment of tbe ~OUtt Of cEommott 
)It)lfa~ ltH1ti nffit meb. 

Brook ruerfos Cock. 

I) E B T upon an Eftape agafnff tue 0bedtfl1 of London, Shower 57. 

tn mbtey toe @laintiff Ueclarctl in tbe Debet anD de-
tinet, as foUomrtb! " 

ff. ~fJat tOe lSlaintiti, alias per nomen Elii. Brook execu- Where an 

tricis tefri T. S. leutell a Plaint tn tbe ~betitfz (!Court agutna ~i~c~~~1r 
ol1e J. N. ann batl 31ungment to rccobcc fo mucb fo~ Debt Aai~n in the 

anti Damager;; ann to etecute toi~ 31u'Ogment, flJe fuell Right of ~hc 
out a Ca. fa. bp dtfttue lUbereof J. N. lUa~ taken, ann, ttl ~~~a~o:i~t 
€'uaotlp of tbe Defeltnant~, anti tbat tbe!, permitteD bim to the Detinet 
efcape, tbe l}!)lahttlff being not ratfS;fietl. ,only. 

(toe <lC~ception to tbt~ Declaration ma~, tbat tbe arti~ 
011 \uas b~ougbt in tbe Bigut of tbe 'Qte(fato~, anti tubar: 
eber fiJouln bc recobcrell, wouln. be QtretS in tbe Jpann~ of 
tbe ll!>Iaintfff as C!Etecutrft; anti tbetffo~e tue actfon ougfit , 
to be b~ougbt in tbe * Detinet ohlp';' becaufe tIJe ]uogment 
appeal'~ to be baD in tbe E\fgbt of t~e fa:effato~; ann to t 2. era. 5{5'. 

p~obe tbi£) ~atter,. tbe autbo~ttfe~ in tbe t ~argtn wet·e R~~,24~~. 
titeD in lEJoint. , , " " ' I jO. a. , 

']3ut on tue otficr ~itle, the Qtounfel entleabourctl to ~ro. El. 32 0. 
fiJftu a Difference between tbe (!Carc~ Ctteb, anti tbfa at Econtra. 

13ar; b£(llUfc in tb{~ <!tofe tb~ ~latt1ttff fJatl counten gfne~ 
raU}!, ann not aa ~.tccuto~J (viz.) Eliz. Brook queritur de 

Sid, 34~. 
- 4 Rep. 35: 

* - I P 'd . . h h D 1 . . h' Pl:lter's Cafe. Nota, T lC recc ent In Rajla/ 170. a. agrees WIt t e ec aratlOn III t lS R W. I 
Cafe, yet there it was the Detinet anI y. 5 t' , e

C
p: r :-

, Db' Jl. Ad" it • h D'- d' d co Slue la, See Sid ; i 9· e t agamn an mlflurrator In t e euet an detmet j an ~ 6 
adjudged that it WllS :i idt.:d by the Statute 16 Car, :I.. (ap, 8. ' i.. (OntM. / 

£-1 T. Cook, 1 ev. ~24' 

) 
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T. Cook, &c. de placito quod reddat ei Co mu~b, quas ei 
debet & injufte detinet, fa tbat llJe neClaretl III bet ott}n 
JlUgbt, anll tbounb tbe fartber lleClaretl t tbat tbe ball rerOe 
lletell tn tbe @)(JerUfs ([ourt per nomen E. B. Executricis, 
&c. tbf~ is @urpluCagc, anti not necetfat!, to be inferten; 
anti tberefo~e tbe <ITerbi(f, anti lRecObetp tlJall be taken to 
be in bet own Right, ann if fo, tbe £Htton i~ mell blougbt 
tn tbe Debet ani) Detinet. 

Cwria. l5ut tbe ~Olltt l11afJ of anotber IDpinion, (viz.) t(Jat it 
mas not nfcetfatp fo~ tbe ~Iatntitl' to name bee felf ~te; 
cuttf~ fn tbe fititle of tbiS Qctton, but tbat it tt.'UlS abfo., 
lutelp nfcetfatp, tbat tn tleclating upon tbe JRecoberp tl)e 
llugbt to allellge as tt mas tn .fact, (viz. as <lE~ecutrir) 
otbec1\ltfe tbere moultl be a <rlariance in tbe JRecolll, anll 
tbt~ bet!, ~ (fion ougbt to putCue tbe bet!' fame QtourCe lllitb 

~o H.6. 5,6. tbe fir a, fo~ 'tis meetl!, in tbe JRfgbt of tOe ~ellatol. 

Lydcott q;erfus Willows. 
4 Mod. 2.2.9. 
s. ve. ERR 0 R tn tbe <!E~cbequer=Qtbamber upon a 31ubgmellt 
~. c~nt. 2.

8
5. in B. R. tbe <!tafe l11i1S., 

Devife of an ff. ~be 'QCeaato~ befng felfell in ,fee. JJebifeb fucb an 
Houf~ to one !pollfe bp mame to T. S. anb E. G. ann tbe 8utl:Jtbo~ of them, 
!ll ~:f11:~d for their Lives; allll aftettnatb~ bp a general (lClaufe in tbe 
fuages, &c. fame Utili, be belltfeb All his MeH'uages, 1Lanbll, ~ene" 
~o his Heirs ments anb l1>eretlftamentg mbatfoeller in tDt lL\ing1l0m of 
a~jucd::i England, (not abobe btfpofetl of) to J. N. anb big l1>eitl1 
that the. Re- fo~ Eller; anb the <!Court of IL\tng's 1l3enclJ beltl, tbat bp 
~~rt~f t~: tbis general <itlnufe tb~ Rev~rfion of the Haufe llebtfel1 to 
Haufe par- T. S. alli) E. G. fo~ ILlfe, blb not paf~, ann gabe 31utJg. 
fed. ment acco~bingl!,. 

'Qrbe Serjeant allt1t1 a Nota, tbat tbere Inere King James's 
Judges. 

JrOl upon tbe Bra openin~ tbf~ Ql:aure to tbe p~efent <ltourt, 
I WHl. it mog bero, tbat tbe Reverfion paired; anb afur
warns Mich. I Will. tbe <!tafe ltJas moben again, l11bete the 
iDebtfe tuas, ut fupra, to nuo, ann tbe @)UtllibO~, for Life, 
anb to rnuble bfS mltfe (tubom be mane QE.recutrf.r) to pap 
bia iDebtg anti ILegacie~, be bebifeb to bet aU bts lLann~, 
~£n('mentg i1ntlllJereilitatUcltt~ (not ilifpofetl Of) to boill to 
bet anll bet fPeir~ fo~ eller; be alro tlebifen to bi£l Il>cit at 
Lam 20 1. per ann. (0 tbat babfng taken Jaotfce of btm, tb'e 

j::ci ~!'be 31ntcnt wafS mo~~ apparent, tbQt bhl [[life fiJOUlll balle tbe 
in Point, Reverfion in lee of tbe f'pOllre. 

4 ~Derc~ 
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mbereupon DII the ]trogcll ann 15aronS were of otte i)s 
pinton, (viz.) tbat tbe Reverfion in Fee patfe~ bp tboCe 
mo~tJg. 
~be 3lu'Ogmcnt lUa~ rebetCen. 

Brown rverjus FarndeIl and Shore. Par. I Willi' 
& Marix, B. R. Rot. 90. 

T H E Ql:afe tuos, one Brown (\Dba 11la!116lotber of tbe Showe.r 25-
whole Blood to the ~lail1tiff Brown) bfEb lInteffate, l~e ~~~rr of 

anb tuitbout 3ltfue, anlJ tbe Wife of FarndelI, one of tbe Blood fhall 

iDefennantfJ, was biS @iffer of tbe Half.Blood, ann QDmt. hav1 ~f}fte~ niffration of aU tbe ~oollS of the 3lntetlate tnall committeD 6~~ion \~i:~-a 
to Brown the ~lail1ttff; anD aftertnatbs witbin tbe ~ear, Brother of 
after the Deatb of tbe 3lntetlate; ann befo~e an!, DUltibu· ~t ~hole 
tton of the ~OObg, &c. tbe Wife of Farndell tHen, anlJ 00. 

tbereupon be UbeUell tn tbe ~ptc(tual (!Court (befolc Dr. 
Shore) to babe !Letters of anminiffratfon granteb to tim 
of l~att anb ~bate of tbe ®OODS of Brown the Inte(rate, 
whicb belongen to bis miCe in bet Life.time, m.l btl, @>itlec 
of the Half-Blood, atCO~nfng to tbe ok Ditltfbution of ~nte, *22,23Car.2 • 

Rates C!fffatrs, anll tbereupon Brown mobell fo~ a W>~obtbf. cap.lO. 

tion; anll a Bule tut1~ mane fo~ a l13~Obfbitfo", ann tbat 
tbe lE>laintUf o.JoulO Declare upon it to babe tbe ~atter in 
JLaw come tn 1ungmcnt. 

ann acco~'Otnglp Brown (tlJe ~Iahttiff) tJeclareb anb fet 
fo~th aU thiS ~attcr, attn the @)tatute of iDtffrtbutfon of 
31ntellatea <!E(totefj, anll patticulatlp tbat l13att1gtapb b1! 
lUblCh the ~allltet of Dtnt(butiolt amongtl Collaterals is llt~ 
tecten; anb alro t{Jat WacagraplJ bp wbicb 'Us enatten, tbat 
110 i)ltlribution o.lall be mane till a t0eat f~ full!' etpireb af. 
ter tbe Deatb of tiJe 3lntetlate; ann mo~cotJer ruggeffetJ, 
tIJat tbe ([onllruHion of tbe ~tatuten belong en to the lUng 
tn big 'QtempoNI ([otttts, ann not to tbe @>pitftual <l1:oUtt, 
anb tbat tbe iDefenbant, nottnitbllal1lling, &c. ban p~a~ 
ceellen tb£tc, &c_ " 

QIlD upon a Demurrer to tbis Declaration, Uno 190fl1t~ 
lUcre malle, utguetJ ann anjungen. 

(I.) [mbetber tIJe Sifter of tbe Half- Blood to tbe liltte~ 
flate fiJoulD babe an equal Dtffrtbution tuirb tOe Brother of 
the whole Blood. 

Qnn it tna~ anjutJgell tOat ffJe fiJouID; f01 tbe [[to~tJg of ~n~:~~:::~d 
tbe @>tatute ate, to every of the next of Kindred of the In- for [{ood Law. 

teftate, who are in equal Degree, ann tbe ~ifffr of tIJe 2 vMod. 2 °5-

H f 
I cnt·307-

2 Hal . T. Jones 95. 
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Half·BJood is in equal Degree of m{nll~ell to tOe Intefiate 
lUftb tOe Brother of the whole Blood, fo~ tOe one bl biB 
~tffet anti tbe otber bhl '15~otber. 

(2.) ~be fccoun l\!>otnt tuag upon ([onffruction of tbae 
IlDaragrapb ill' tuf) ic I) 'tt£l enacteD, tbat no Difiribution (haJJ 
be until after one Year after the Intefiate's Death; if alt~ 
Rigbt O~ 3lnteuff f~ beffen ann flun tn tbe ~arties, wba 
are entitlen to anl' ~bat£s befole IDiffrtbution ts aiiualfp 
malle; Ol \11betber 'tis tuooHl' in Ql:ontin~encp, tn mbteD 
tbrp ban "otbing at Plefent, but onlp a Wotnbflitp if tbep 
CurbiDe tbe t0ear. 

gnn a£l to tbis ~oint ft lllilll abjuDgen Ill' all tOe €ourt, 
tbat an IntereCl: lUaS benen ann fireD tn tbe 19artieg enti. 
tleb to babe anp @lbares immelltatelp after tbe iDeatb of tue 
gjntefiate, ann tbe @}tatute notb Itot make anp @>ufpellfiolJ 
o~ <l!:onnition p~eCebel1t to tlJe 31nteteff of tbe J;>arties, fOI 
tbat ~Iaufe ia meerlp fOl tbe '1l3enefit of ClCrellitolS, anti 
botb not relate to tbe 91nterelf of tbe ~attieg, &c. 

Qnn tOe <Zroutt beln tbis @>tatute to be tn mature of a 
[[Im~ fa: all ~etrona mbo llJouln lJie 3111Ufiate, ann tber~ 
fOlt tbel' refemblen tbis <!tafe to tbat of a Refiduary Lega
tee; fo~ if fucb a J!.,cgotee Die befo~e tbe DebtG are fdttfs 
fieb, fo tbot it notb not appear to bow mucb tbe ~UrpluG 
I11lU amount; pet tbe QJ;~ecuto~ Ol aDminfarato~ of CUcb a 
JLegatee llJall babe tbe lUgolc Refidue, &c. Illbicb rematns 
eber, &c. ann not tbe Q.E~ecuto~ of tbe fitft Qrdfatol. 

J Leon. ~77' @o In t(Je <lrare tubere a ~um of ~onep is bequeatbcb 
Dyer 59· to T. S. to be paiD when he is of the Age of twenty-one 

Years, ann be nies befo~e tbat '(time, biS ~recuto~ ll)alf 
babe tbe Jl,cgt1Cp. 

@>o in tfJe p~fl1cfpal QCafe an 1ntereff tuas beffeb in tbe 
mife 1JfFarndeIJ, immetliatdp upon tfJe Veatb of Brown 
tue 31ntetfate; anb tber£fo~e, tbo' fi)e bieD befo~e tOe (!L:imc 
of ~apment, pet tbe abmil1tarato~ of tbe 31ntefiate fiJall 
babe ltO '1l3enefit tbereof, fOl tt llJan go to tbe anmtntfira= 
to~ of tbe [dltfe; anti Farndell {Jet {puSbann balltng tbe 
lR tgbt of anmtntfitatton to {Jet, t(Je {!)lItt tn tbe @>ptrttual 
([ourt is PlOpet fo~ btm to babe it granteD. 

~bereupon a Qtollfultatton \lias LTtnntetJ. 

Nota, ~n tbe ~rgllmellt of tbf~ ([afe it luas belb, tbat 
if a Wan bfes J/ntcffate, teabing onlp one ~billJ, t{Jat (uef) 
<lrbUD ill lUitbin tbe @>tatute of i)Ulrtblttion, anti tbnt 'tiS 
not cafus oroiffus. 

4 Simpfon 
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Sin1p[on rverfus Merrill & ar. Mich. 4 J ac. II. 
B. R. Rot. 370. 

TlR~paf~ fo~ 13~£'aking ~f~ flJoufe ann f!t.aking n\ra~ ~.L~.rw'I369' 
bIS; ®ooiJ)3; there \tlU~ ]tfogment oguInll fome of Judgment in 

tbe [)ffcnnants by Default, anti tbe Otbft .ullifirtJ, fo~ an inferior 

tbat tbe Hundred of D. &c. i~ an antient Hundr~d, anO ~X~; f:~~: 
tbat a Qtourt ftom tb~ee meekS to tb~ee me£k~, f[tmc out procefJumfuit, 

of ~inn, ball been belO 11lltbtn UJiS Hundred, ann tbctbe~ good. 

fo~e tbe 'Qtterpaf~, &c. King Charles the Second tuaa feifen 
of tbis Hundred in Fee, in jure Coronce, &c. anll long be. 
fo~e tbe ~tme, &c. malle a leafe tbeteof bp JLettcr~ )Wa# 
tettt~, to Katherine, now Queen Dowager, fo~ .lLife; anti 
tbat befolc tbe f!Ctefpaf~, (viz.) on furb a IDap, anb at 
fuel) a ~outt, tbe ~latntttT enteretJ a Plaint t{Jete an-ainff 
T. S. (one of tbe IDefcnlldnt9) in Qrtefpaf9 upon tbe (!tare, 
upon tubtcb ~la!l1t, * Taliter proceiTum fuit in eadem Cu· :/< This Chon 
ria fecundum confuetudinem Curic:e quod pofi:ea fcilicet ad Way .of 
Curiam, on [ncb a Do!" fecundum conf. &c. confideratum PIJeaddIDg of 

• • • a u gmcnc 
futt per eandem Cunam quod prc:edtfr. T. S. recuperet a. in an Hun-

gutnll tbe 110m Wlaintitf 9 s. 4 d. pro mir. & cufi:agiis fLlis, dre£-Co~'r, 
qLlia tbe 191aintlff non profecLltus fuit quereIam fuam pra?- ~eLC~~~I: 
diCtam fuper quo judicio pr~~eptum emanat. fuit fub figiHo Sec ,L~v. 
Roberti Domini Ferrers Senefchalli Curix prcrdia. figillat. 4°3· w;t(ll~ 
fecundum conf. eidem Merrill Ballivo & mioifi:ro Curi:£, fi~:t~nl~n l
&c. direa. per quod mandatum fUit, &c. quod Jevari face· Trefpa:s . 

ret tbe afo~efatn 9 s. 4 d. on tbe IWOOllg of tbe 19lailltHf, ~~:J~Jt t~:: 
tnf]£'t£Upoll be, on tUe IDop ann ~eot tn tbe Drclaration the Plai'nriff 

mCllttollCll, rntrre'D into t[Jc fl)oufe of tbe }plaintiff, tbe wa;5~d~t~d 
IDoo~~ betng open, &c. aun ttlUlJttt U)e liurisDHUon of tbe ~~ r1~e ·J:~ir= 
<!routt, ann took tbe ®oon~ to tbe [tatue of 9 s. 4 d. ann di6titin of the 

aftcrwarllG at anotbcr QJ:~urt, &c. be t_etUt.Ul~n bia Precept ;oor~r~ff!f~; 
ferved, ann tbe otbet IDetcnllant came tll ali), &c. St. Edmonds. 

and that for 
Recovery of the faid Debt, T. S. implacit",[Jet the Plaintiff in that Court, eJ> invenit pleg. de 11·0j. 
ePc. Talite,'!ue fupi!t'inde prvcefJum juit, that: jvjlea, eo,. he obtained Judgment; this w.tS held 
good upon a Demurrer. 

Gnll upon a Demurrer to tf)ts 19Iea it lDas objccten it' 12 H. 6. ). b. 

gninft it, tbflt fueb a ~eneral i0lei1tJing of il 1:ungmrnt in ;~1;r~~d' 
an inferior Coort, anll not of BccorO, bp [[lap of raliter ) 9 5. ' 
proceifum fuir, fa not goon, but tbut tbe IDefcn'Oont Dug-bt 
to ret fo~tb nU tDe JP~oceenlnlJ~ tn (fttatn, fOl toe lPlconing 

bp 
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bp (A) a Taliter proceff'um fuit, hl onlp allowable tubere 
J/utJgment is obtaineD in a fuperior Court at Wellminfier, 
ol at leaa in an tnretial QtOUtt of lRe(o~n, ann not an tn. 
ferio~ (ltourt not of (8) lReco~tJ, fa, the <ltourt of B. R. 
bath betp UttIe BegattJ to tbe tI3~oceebtngS of tbofe Jiila. 
pct,<[ourt5; tberefo~e tbeir w>~oceetJings ougbt to be fet 
fo~tb, tbat tOiS (!Court migbt junge whether tbep are tegUe 
Jat, o~ not, fo~ tOtp ate ttaberfable, anti It ftJall be ttirtJ 
bp a ]lUtp. 

(2.) ]It \l1as liketuire objeEfeD, tbat tbe i/)efentJant bon 
not fet fo~tb bow tbe Lord Ferrars came to be Steward of 
tbts (ltoUtt, Co tbat no ttutbo~tt!' i~ allengen in btm fum: 
dent to atuatn a (C) Precept. 

:uAffispI.72.. (3·) ~n'O lafllp, it lna~ objeaen, tbat a (D) Levari facias 
4 H.6. 17· notb not Ife to etecute a 31ubgm-ent gillen in an Jf)unn~el1" 
bl~::~t~i67' Q!:OUtt; fOl tbe tI3~ocers to Qf~ecution tOete, is a Dillringas 
Noy 17. in infinitum. Adjournatur. 

Orbell rvcrfos Ward. Hill. 3 & 4 Jac. II. 
Rot. 1018. 

3 Mod. 2.67. 1m an Appeal of Murder ()~oUlJbt bp tbe Wife fo~ tOe 
~. ~~lk. 59. SjJ)Utber of bet l!>usbantJ lfaac OrbeIJ, tbe oligtnal [Grit 
s. c. of appeal ltlas tn tOts Jrolm: 
If ~ A~peal ff. Georgius Ward nuper de Paroeh. SanCli Jacobi Wefl:
~he D~fe~~ mon' in Com. Middlefex attachiatus fuit, &e. 
dantcannot '(!COe iDefenDant in propria perrona venit, ann tlemanb£1J 
~~:~~!: 1;; Oyer of tbe mrtt anti tbe Betutn, lnbicb \l)as entereD in 
'tis a Difcon~ ha:c verba, anti tbe )Return was thus el1DO~ret1: Executio 
tinuance. ifiius Brevis patet in quadam fchedula annex': Refponf. Ba-

m Firebra1fe Mil. & Johannis Parfons Mil. Vic. Com. pra?d. 
the @)cbebllie lna~ thllS : 

jJ. Ego B. F. & J. P. Vic. Com. pr~d. Domino Regi humil
lime certifieo quod ego attachiavi pr~difr. G. Ward fecundum 

(A) This {hort Way of pleading Jl1dgments in an Hundred-Court, held gooJ. 
2. Le'O. 81. Co. Ent. 87. See Tel'll. 67· 2. Mvd. 102., 195. 

(B) Adjudged, that this general Way of Pleading the Proceedings in .a 
Court nor of Record, is ill upon a Demurrer. 2. Vent. 100. 

(C) A~judged ill, becaufe not fet forth by whom the Precept was awarded, 
and that It was likewifc ill, bccaufe not 1hewn that the Caufc of ACtion did a. 
rife within the Jurifdiction: Sed QIl£re of this lail: Objection. 

CD) In 2. Lev. 81,82. it was fiCId, that this Proceis of Levari faritlJ was 
good, and that by a Viflringas in fome of the old Books, a Levari is intcnded. 

4 exigentiam 
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exigentiam Brevis prxdiCt' & habui corpus ruum in Cufio
dia mea tUtttf futb a Dop, on mblto an Habeas Corpus tuas 
lltrettetJ to me, &c. wbereupol1 31 t'longbt the ')Dob!" &c. 
b£fo~e the ~btef 3lulltcc, &c. at bf~ ~bamber tn Serjeants
Inn, anll tbe roill <!Cufef 31u{ficc took tbe '1l3onp, &c. from 
me, ann ntfcbargen me tbeteof, bp Renfon wbereof 3i can~ 
Itot fJabe it beee, &c 

Nota, arbe @;beritTt; mame!1 tuete not fubfcriben to tue 
)Return, Quibus lectis & auditis prxdict' G. Ward per 
Chrifrophorum Guire attorn' fuum venit & defend', &c. & 
petit judicium de Brevi prxditt', becilufe be if:) nomen tn tue 
[[ltft G. Ward de paroch' fancH Jacobi Wellm' in Com' 
Midd' ubi revera & in fado tbere ifl fucb a ~atttl) a~ tOe 
lSarffi) of St. James infra libertatem Wefl'm', but no Wac 
rUb 01 Wlace knotun bp tbe Jaame of St. James Weftmin
fier illo~e, prout, &c. & hoc, &c. unde petit judicium de 
Brevi; but Dill not plcatJ obet to tue .Felon!" aa is Urlla' 
in fucb ([afcfl. 

glln llpon a Demurrer it tuat; objeHeD, tbat a Defettbant 2. Infr. 3 r ,. 
in an 9:~ptal coulll not pleaD per Arrornatum; but al£rapt; 
ouglJt to nppeat anll plean tn propria perron!. 
~o tnbfcb it Wat; anftuetttJ, tbat tOe DefentJant llill ap:= 

peat In propria perfona, ann tbe QEnu!' is fo befol£ be ne:= 
manti en Oyer; tbEtefo~E tbe following .[[to~n£'., (viz.) per 
Chrifrophorum Guire attornatum fuum ate ~urpIUralJe ann 2. Sand. 95· 

bOiD ; fo tbat tOe JjDfe~ni"g ts tbcn in' propria perfona. 
(2.) 3rt was oblectetJ, tbat We [)efel~trant ban not,pl~ad

ed over to the Felony, Wbicb be ougbt to no; anti tUnt be 
cunbt not to (on clune in :t1bateutent \llitbout ra!1in~ mOle, 
as be bon none tn tbfa (JIafe; ann fo are nUtfJ£ J1!)leCelJent.G 
in Rafiall anD Coke'~ E-,?tries, wbere tbe Defennal1t.G in 3 ero. 699. 
9ppral plean ~attet 111 :.:-; batemellt. Ycl. I2., 13. 

€o WfJiClJ it \thlS attfwere'O, antt lira it tuna atJmftteb~ 
tbat it Will; ufunl to plean obet to tOe jfeloJlp in. fucb 
<leafr£', but 'ttg 110t neccffat!" fo that f01 Default tbereof 
tfJC other Jlea fiJouI'O be HI; fOl 'tiG but rrafonallle tbat tbe 
IDefrnDiTut tn tlJill Q!are, ml)ete life tr; concHncn, mOUIb 
f)abi- tbe fome JjD~ibilfge tunt 011 otber DefenDants babe in * B k 
Cfbll atfrol1G, nnD fo~ autbo~:tfcfl in tbts ~atter tOe qrare~ Ap;:al

c
66. 

in tue ok Will'gin mere etteo. C~. Em. 
It wIIg fi!ctfJCC obfcttrll. tuat tue Beturn of tbfg ([[left TH. AppeaL 

WDll infufficteltt a9 cnteun on Ja£co~n, fo~ tue DefaUlt of 
tbe @lurritTs .JElftmc~ fubfcrtbell; fo~ tue [[(o~nfl, Refponf. 
B. F. & E. P. vic', &r. on tte 16ac1\ of tbe [ijlctt, ate not 

fuf· 
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fuffictcnt; flut tbeir names oUlJbt to be fubrcribett witb: 
in tbe JReturn it felf, (viz.) at the ')5ottom of tbe Schedule, 
wbicb tll firtctf!, requiten bp the @)tatute of * York, bp 
tubtcb 'ft£) enaftetJ, tbat tbe @beriff5 tlJall fet tbeft Jaames 
to tbeir Retutn, in W>atn to be gtiCllouap amercett to tOe 
fltfng's (!lfe. 
~be Chief Juftice beItI, tbat upon fueb a Wlca in Abate

ment lllitbout }13lea'Otng oller to tbe JF'clonp, tbe ([ourt 
ougbt to balle been mollen to enfo~ce tbe IDefcntlaHt to 
plean obcr, o~ at leafi tbe ~fea fboulO be rcfufetJ; but tbat 
the ~Iea in tbe p~ tneipal <!tafe tuo~ not ill upon a iDemur:: 
ret, tbat tbe il)cfellnont (a not oflligen in tbiS Qtafc to 
pleatt obet tbe jfelonp, no mo~e than a iDefenDant in an 
gppeal, hllJo pleallll n fpecial1Stlt as a Releafe, Ol Autre
faits acquit; ann it tuns anjuttgen tn ~atltament, tn a 
<ZJ:afc tubcre tbe IDefcntJant pleatten a ~atnon in '1l3ilt, tOat 
it Inas not llccftfarp to plean abet to tbe jfelonp; ann it 
ltJa~ belD {n tbis ([afe, tbat if a (pectal ')Sat 15 an;ungrtl 
oguintl tbe Defenilflllt, be aJaU not be COltclutlell bp it, 
but be tl)all afterwartlS babe Jlibertp to plean obet to 
tbe§eloi1p. 
~bat tbe l~lenni"g by Attorney was a Difcontinuance; 

fo~ in tbiS <liafe, tbe Defentlant couln not make an Attor
ney; anti tbet£fo~e thiS iJ) a @Iea bp a @)tranger, anti in 
eeffett 'tiG ltO ~Iea; ann tbetefo~e ougbt not to be rtCeibctl 
IIp the appellant; but tbe ~Iaintiff ougbt to moue tbe Qtourt 
fOl 31u1)lJtl1ent ilgafnfi the Defentlnnt; fo~ 'tis as tf be ban 
fioon ~ute, ann fo tbe ~ppellant ougbt to no in <!tafe tbe 
9ppeUee plead in Abatement, and doth not plead over to 
the Felony; but tbe I\!)lea being accepten bp tbe ~Iatn" 
tiff; 'ti{1 tberefo~e goon tultbout Pleading obet, &c. 

~ntl fo is tbe Retutn of t~e ~cbenule ltlitbotlt tbe 
mame~ of tbe @beriffs fubfcrtben; fo~ tbeir .mames on 
tOe 13ack of tbe mttt is ruffiefent. 
~bat a iDtfcontinuance in tbfS afffon iG petempto~p to 

tbe }Dfatutiff, ann fo 1u'Onment was giben, tbat tbe mrtt· 
ftJoUltl abate. 4 

Jordan 
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Jordan rverfus Powell. Trin. 4 Jac. II. B. R. 
Rot. 595· A&ion byan 

Attorney, 

T HE czrafe tnrJ£~, IT. ~fie W>lafntfff (per Tho. Hancock) ~he D~~e~- d 

bt9 atto~nep, b~ougbt big action agnilt{f tae Defen- [~~~fa~~t:, 
bant, nnO neclilcrn in Affampfit upon tb~ec 1F'~omirea; tbe tha~ [I~e 
firft tua~ in Ql:onfitleratton of [ijJo~k none, nntl fo~ p~orecu. pl~Tl1rv~:~ 
ting ann tlefen'Oing reueraI ~uttg tn B. R. C. B. ann tn ~~ in ea Bill 

Qtbuncerp, lip tbe 113lafntitf (aa ~OltcttOl, &c.) at tbe IRes of Cha~ges 
queff of tt)e Defcnnant; tbe \S)cconn tung upo.n an e,tecu" ~~e;dpe! Cu. 
to~!, <lConfiileratfon to p!ofecute anti llefenll @Jutta, ann nt. riam the Sta
leDgfl11l' a Wetfo~mQncc· anti tbc 'Qrbfeill1ia1l upon a ""eneen! cute extends 
t)' t) only to Fees 

Infimul computaffet. for Coullfd. 

~be i[)zfentlol1t pIeabeb fpecfaU!', (viz.) t!t(Jat if tuofe 
)JJ~omtfe~, O! an!, of tbem, were mane bp tbe [)efcnl.lant to 
toe t9laillttff, prout, &c. tge!, wete mane tbat tbe !Sldintiff 
llJouln be bt~ atto~llep ann ~oHcito~ fo~ p~orecuttng ann ne# 
fenning aU @utts; in tbe QCourt~ at Weilminfi'er, & non a-
liter; ann be Hltewife pleane"O tbe @>tatute 3 Jac. (. b~ tnotcb ,Jac. I. 
'ti5 cnattetJ, That an Attorney or Solicitor {ball not be aI- cap. 1. 

lowed any Fees laid oat for Counrel or otherwife, unle[s 
he have Tickets thereof figned by the Hand of them that re-
ceive fuch Fees; and he {ball al[o give unto his Client true 
Bills of all the Charges of Sait under his own Hand, before 
he can charge his Client with Payment thereof; anll abct'" 
ril tbat toe Wlafnttff had not delivered to him any Bill of 
C::harges, &c. fub"cribed with his own Hand. 

gun upon a Demurrer to tbfa lEHea tlJC t9IafntUf Dati 
~utJJJment tuitbout nn!, argument, becaufe tbe Statute ex
tends only to Money due for Fees; ann {Jere tue DefenDant 
baD pleanell g£n£taUp to all tbe l:>~omire£J lain tn tbe [)ecla~ 
ration, ann one of tbcm being an Infima} compntaffet, tn 
m[)tch otber ®onep map be inclutJcl1; ann fo if tbe Deren" 
110"t tuoulb babe toe 15cnefit of tbe @)tatutc, be ougot ta 
babe pleaDeD, ql10ad tbe two fira )p~omtref1, ann not gene
ft1lJp to all, as f)e bail ilone. 

]ullgment fo~ tbe @lntntfff. 

I The 
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The King rverfus M~rtiI1. 

Seffions con- THE muarter,~rmon£j in Devonfbire maDe an flDJtJer, 
firmed a • reciting, tbat tbe Overfeers of the Poor of fucb a JP'a~ 
~l~;~i~a~~~ till), Dan mane a Rate bp particular Qtfctrtnent~ on tOe Jlnt 
ret forth,that babttaltt~, fo~ tbe ~ail1tel1ance of tbeJJDoo~ Df tbat ll!>atitlJ 
~~ cambc to fo~ a ~ear, bp tubicb !ID~ner t(}l'P confirmeb tbat JRate ; but A;;a{ an tbere tuae no ll\ecital of anp Appeal to tbern tn ~l'trtoflS 

from an ID~tJfr of two 31uftice~, to Inborn tbe o~t3'fnal J1u .. 
ri~ni1fion Of confirming i1\ates fo~ tue ~OOl IS giben IIp tOe . 
@>tatute 43 EJiz. cap. 2. . 

JEloID tbi1'- ID~tJer of @>efilon£j being remOllrtl into B. R. it 
hHla moUel1 to quaff) It; fo~ tbat tbep ban taken UpOIl tbem. 
f£llles beponl1 tl)cic 3lurh:rOiffioll, (viz.) tbe original Conu
fanee of Rates to the Poor, lnitb tnbicb tbe!' babe notbtng to 
bo, but upon an Appeal, aUb tbetefo~e tbiG i)~tJet fss boiD. 

Econtra. 13ut on tbe otbft ~fOE, tbe o~igittal Rate mane bp t~e 
fJDllerfeer£j lUas PlO'bucel1, anti it appeareD to be actualfp fign:: 
en bp tlUO 31ufttce~, anD Martin'~ lappeal tD tbe @>emons en:: 
tlo~ren torteon; anb fome Affidavits lUere rean of toe ~rutb 
Of tbat ~atter, notlUftbllantJitt;g no ~elltion lUa~ mane 
tbeteof in tbe ®~tJet of @>ctrtons, urging alfo, tbat Martio~ 
Inbo remoben tbe £D~t'ler, tna~ a litigiouS J.l!)erfon, anti reCt[:: 
feb to pap an!, @~OllOltiott tomarb£j toe laclter of tbe WOOl. 

13ut tbe arourt quafi)eb toe fj[)~er, becaufe bp tbe @>tatute 
tbe o~iginal 31uri~biffton in tl)iG ~atter t11 gillen to tbe two 
nett 31uffice£j; ann toe ~etrionG babe no ~otuer, but Upon 
an Appeal of tbe Jf)artp griebel1, anti tberefo~ e 'ti£j necelfar1! 
tbat tbe Appeal fiJoul'O be mentioneD in tbe @)etrton~ ID1tJer, 
otbermife it UlUn be taken, tbat tbep affeD tuitbollt au!' 
i)o\lJer; anD no collatetal auerments in laffinobfts can brlp 
tbia Defect, becaufe tbe £tutbo~tt!' of toe ~emons mun np:: 
peat in the fJD~tJer it relf. 

Bo[on rver] Sandford. Hill. I & 2 J ac. II. B. R. 
Rot. 302. 

:$ lev. ::.68. IN a fpectal dterbfct, &c. tbe ~are tnafi tbu~! 
s. c. if. Boron being a ~ctcer in Excefier, b~ougbt a (perial 
, Mod. ,7.1. n' f Iflr' r r' C s. c. ~ctlon 0 ~te para 011 tbe ([0 e agamft Sand lord, ann ~e" 
2. Salk. 440. S. C. Aaion may be brought either againft the MaLter or Owners of It Ship 
where Goods are taken to freight, and damaged. 

5 DCli 
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ben otbetS, being W'att:®wners of a @)bip, in Inbicb ®oon~ 
ann S):3etcbaniJiie were ur«allp ttanrpo~ten from London ta 
tbe )j'o~t of Topfam neat Excefier, ann neclaretl ita foUotlletb: 

jJ. Quod cum Jofephus Bofon (on Cucb a IDap ann ~ear) 
at London tn Cucb a 19arillJ anb ~lntn deliberaffet & one
raffet, Angliee, onn lanen on 130atn, in & fuper quandam 
Navem, voeat. Ie Qrompanies !(lnuentute of Exon. unde ipfe 
idem Willielmus Sandford (ann tbe ~eben otbets) adtunc 
& ibidem fuerunt proprietarii ac in qua quidem Nave bona 
& mereimonia perfonarum carriationem inde requiren' com
muniter earriat. & tranfportat. fueruF1t pro rationabili nauIo 
& fallario diverfa bona & mercimonia ipfius Jofephi Bofon 
(viz.) Viginti & duas pecias ferid undulat. Anglice, QI:am:: 
lets, (ann nil.ler~ otbet ~etcban'Oiiea ill particular) ad va
lemiam 100 I. in bono ordine & bene conditionat. a Lon
don prxdiCt. ufq; ad portum Topfham in Com. Devon. in 
nave il1a pro eodem Jofepho Bofon (periculis marium ex
ceptis) falvo tranfportand. pro rationabili naulo & falario 
per ipfum Jofephum Bofon eifdem Willa' Sandford (ann 
tOe @>e1len otbl?t~) pro hujurmodi carriation. & tranfporta
tion. eorundum folvend. & iidem Will'us Sandford (ann fe:: 
ben otbet~) eadem bona & mercimonia ipfius Jofephi Bofon 
in nave pr<£diCt. fub eufiodia fua ex eaufa prcedifra tunc & 
ibidem habuerunt & receperunt, & ad illa tranfportand. in 
nave prGedicra in forma pra:diCt. fuper fe fufceperuot prz .. 
diai ramen Will'us Sandford (ann tbe ~eben otbet~) offi· 
cium fuum in ea parte mini me curantes fed rnachinan. & 
fraudulenter intenden. eundem Jofephum Bofon in hac 
parte injurare decipere & defraudare ]ieet periclis marium 
non impedit fed navis prxdifr. ad port urn de Toplbam prcr
diet. in teao arrivavit bona & rnerehandifa prxdia. in tali 
bono ordine & bene conditionat. qual. eadem fuerunt tem
pore deIiberationis & onerationis inde in & fuper navern 
prGediet. eidem Jofepho Bofon non deliberaverunt fed bona 
& merchandifa prGediEt. tam negligenter & improvide loea
verunt & cufrodiverunt in nave prxdifr. in Viagio pra:difr. 
guod in defeClu ipforum VVilli' Sandford (ann tbe ®eben 
otbeta) & fervien. fuorum bona & merchandifa ilIa per a
quas maritimas in eadem nave venien. madefacra fpoliat. & 
damnificat. fuerunt & nullius valoris five ufus eidem Jofe
pho devener. Idemq; Jofephus diverfa grandia Luera com
moda & proficua qUGe ipfe cum bonis & merchandifis prx
dicris vendend. liciteq; barginafand. acquirere & ]ucrare po
tuiifet totaliter perdidit ~ amifit unde idem Jofephus Bofon 

I 2 dicit 
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dicit quod ipfe deteriorate en: & damnum habet ad Valen
tiam 150 I. & inde producit fetl:am, &c. 

1!rbe Defennants pIeBtJell jofntlp .flot nutltp, anti tbe ]U~ 
tp fountl it fpedal ([tertltCf to tbe <lfffeff following! 

if. 'Uebel' finn, tbat Jofeph Bofon, tn tbe ~ear ann ~face 
afo~efoitJ, nro Deliber ann loan in ann upon tbe @lhip callen, 
&c. tn tbe fain Declaration mentionel1, of lllbicb @)btp the 
faIn William Sandford, anti the @>ellen otbers, were tOen 
ann there 190UnetS; tOep finn tbat in tbi£i @)btp tOe ®oollS 
of !Sctrona reqUiting ([8rtiage batl been uruallp cottiell fo~ 
a reafonable ealatp, anti tbat tbe ~IBtnttlf beIiberen the 
eoons in tbe Declaration mentfonetJ on boarb tbe @)bip ill 
goon <1tonbttton, anti tOat tbel' were to be tra"rpo~tetl fafelp 
from London to Topfham, fo~ a @>alatp to be paib flp tbe 
j)faintiff to tbe iDefentiants, upon wbicb account tbe 
GPoons mete receU.1£tI into the @)btp. 

'{tbep finn that one Daniel Hurd tuna QJaffer of tOe faft. 
~fJfp, ann tbe ~oobl1 \\lere nelibeteD to bim, Ilone of t~e 
IDefennantfJ l1dnn tben p~efcnt; thel' finn tbat tbere tnerc res 
betal ctber W'attners of tbe faitl ebi~l, (viz. &c.) at tOe 
'([imc tbe QDoona in tbe Declaration mentioneD wete put 011 
boarb; tbe!' fintl tbat tbe ~Iaintitf tlitl not know, but l1Ja~ 
allllap$ igno~ant tubo lUcre tbe otber nt>artners. 
~bep fintl tbat tbe 8bip atribetl fafell' at Top(bam, tnftfJ~' 

out attp iDanger of tbe eea, ann tbat tbe ~OOtl~ lUere fpOil'1l 
bp JaegUgence modo & forma prout, &c. 

atbep fintl tbat tbe DefentlBnt, anb tbe otver ~attlletg; 
babe flecn almap£i reatll' in tbe fain @)bip to ttal1rpo~t ~er:= 
tbantifieS from London to Topfham anb batk again, fo~ iI 
Salatp, accc~ning to tbe )Rate of 16 s. per firunrimteigbt, 
ilnb tbat tbc failJ Daniel Hurd, wbo tuaa ~affer of toe 
fatD @)bip, bab onIp fit ~OUnbfJ fo~ cberp <uopagc, (01 bts 
mages of toe IDefennant, an'b tbe otber ®tuners, anb fa 
(onclune'b fpetiallp. 

firbctc were t\tlo l)t>oitlts mabe ill argufng tbf£i fpetial 
[tetni(t. 

:j> :.6 H. S. 5· (I.) mbetber the (ltetllfct ban * ahateb tbe 'iDiII flp fintl:: 
Wh~re Mat- iug tbere were feberal othet l13attncrs of tbe @)bip not n(1:= 
rer IS plead- meb &c. 
able III A- , 
batcment, (l.) 'Qrbc feconb mas, mlbetbet tbe ~Iaflltfff Data mflltl~ 
~~fe;:~?BC- Iten, bffj affion, balling b~oug~t it 811aintl tbe fDwners of tbe 
netit of it, if @>blP~ lUben onl!, t(J£ ~atlet tfj cbatgrable. 
he pleads to g ~ to tbe firft ~oillt it lUas iltlJU£n, tbat tbe iDefenbantSi 
Iffue. ban loft tbat 9.llbantage tublCb tbep mtlJbt babe bab bp tOeir 

t~)Jeat1in(t 
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Jlt)leantl1{J to tbtfj affton, becaufe tbep bib not pleab tbe 
~attet tn Abatement; an'D a~ fO~ that @urpofe, tOe ([are 
l11as tompare'D to an affion agatna one (!f~ecuto~ lUbece-
tbete ilte mo~e; if tbat one (!fteruto~ 'Dotb not plea'D tbat 
~attet in abatement, but plea'DS to tbe action, be t1)all 
lleller babe tbe abbantage of Cucb II U>lea aftet\tlatDg; fo 
Where t[:refpafs tg b~ottglJt bp 011£ ]!ointenant, o~ bl' one 
€enant itl Qtommon, ann tbe Defenllant plea'DS to tOe at" 
tton, anll tbe 3\urp finbS fpecialll', that another (not namelJ) 
ts JOintenant or Tenant in Common \1.1itb tbe ll!)laintiLf, 
pet (J£ O)all babe jlungment, l1otl11itbffanbfnJJ tbe i!mrit at . 
fita mag abateable; anb Co it lUas atJjHbg£n in the t C2tafes t Cl'Q. Eh'Z. 

(iteD in tbe ~argfn; fa lUbere an Qffion of Debt is b~Otl!Jbt ll;~r 466. 
Olt a joint Bond, ilgafnfl one of the ®blhJo~fj; anll upon I Mod. 102,. 

Non eO: faCtum pleane'D~ toe ]urp finn tOat T. S. (tOen If:: 
bing) lln1S jOlntip boun'D lUitb the Defennant, pet tOe 
~latl1tiff ftjoU babe 9lungment. 

·~t~ ttUl', if tbis ~att£r ba'D been plea'De'D tn flI:fmc, it 
llJouln babe abated tOe [[lrft; an'D (0 it l11a~ anjul1gct1 tn 
-K Whelpdale'S <ltafe, fo~ lUhich J.Rearon~ it ttlal1 tnfiaeb, tbat * RCp.II9· a , 

tbe i)efenl1£mt banlofi tbat SlObantage b!, 19lea'bing to tbe ~t~~~' ~1rf;'S 
affton. Moon. 

(2.) '~fs til be confibere'D lnbat Belation tOere ffJ between 
a Mafter and a Servant, fo~ tbe 31ttro~s babe founn, that 
Daniel Hurd, ~afler of tbe @bfp, lUafl onlp etrbant to 
tbe Defenbant fo~ a certain ealatp, anll to llJc'W tfJe aria 
an'D t£Cip:ocal IltcIatton bet\t'leen them, tbe <ltafefj ill tbe a H6 6 
a ~attJin lUere etten; ann bom tbe acts of the eetbant 2.11~, 7', 3;;' 
tuiU b atTea the ~anet; anll to Plobe tbat the ~a(fet hl 40. 

chargeable fo~ tbe ~onttacts of bis ~et\lant, the <!tafes : g;-;r :t· 
fiketntfe in tOe c: ~arllin were ettell! Dr. &,' Stu'd, 

13 i· 
c Plowd. ll. Li[f. Rep. 374. S era. iII. u H. S. 46. 9 H. 6. H1 

mbfcb (!tafes toete applfeb to tbe p~incfpal <!tofe; fo~ 
Hurd, tOe ~aaer of tbe @)bip, lUas tOe Defenl1ant's Ser
vant, an'D bffj lLabour llla~ fOl tbefr ')Benefit, an'D bl' <!ton
fequence bt~ Jaeglfgence oUllbt to be to tOete lLoffS; att'D °thl 
Dgreeable to Reafan, tbat tbe iDefennant~, lUbo lUete to 
t£cefbe anll to babe the a'Dbantftge of the jftefgbt:~onrp, 
t1.JoUlti be tbargetJ with fafe Jlteepfng tbe ~ool1g. 

13efil1es tbiS is a mtJt actioll, (viz.) fo~ a Malefeazance, 
an'D fo~ ~attet quafi ex contractu lllitb the IDlUnet9, tuba 
bnn fmpofEl1 a cettaln Jatlte, acco!tJtnlJ to tbe W~ight, &c. 

fOl 



62 Term. S. Trin. I W. & M. B. R. 
fo~ tranrpo~til1g tbe ~oobS, onb tbat tbe (A) ®1Uners ougbt 
to b~fng tbe affton fo~ tbe Jrreigbt~~onep, ann ttot tbe ~il= 
fier, tberefo~e tbc 1[:)att~ ougbt to b~ittg tbe Qffion ilgatnff 
tbe £Owners, fOl CuCb actions ate annal'S recfplocal. 

Qi:ben it lUag argueb from tbe 31nCOttbenience, if tbe ~er. 
llants of <ZJ:attiera llJoulO be cbargcable lUitb tbe ~oong, 
anb tbefr ~an£rs fiJoulb not be cbatgeabfc to tbe ~arties 
itt an Qttion; fOl if tbis llJoulO be lLaw, ttO 9Wan lUoulb en# 
trull anp atbittg of malue ttt tbe lJ)antJs of ~erbants, tllba 
a~e genetallp poo~ ~en, fo tbat b1' tbis geeans it wouln 
be 11etp Plejubicial to tralle, in carrpin! ®oollS from one 
~Iace to attotber. 

~~n:;:f~~~ 31t lUag fnOftell, tbat gJ9alletS ate not liable to tDe Clon.: 
dants. tracts of tbeft ~er11ants, (InferS tbep are nonfofbcnt; nom 

tbis action ts founllell onlp on tbe Contract, tDbicb is entire, 
anb mane lUitb aU tbe £lDlUnCt~, tberefol£ tbe Qffion b~ougbt 
agnfnff Come of tbem is abatell b1' tbe <rterlliff; fOl 'tis not 
tbe fame C!tontraff as aUengeb in tbe iDeclaration; ag fo~ 
31nllance, in an Aifumpfit agafnft two IDefenllalltG, if tbe 
31urp finb tbe JF'lomtCe was ma'Oe bp Qtblcc, tbe [[lrft is a:: 
bateb; fOl tbc w~omire of ~b~ee i~ anotber J1!>~omife tban 
tDat mane l11' ~lllo+ 

Curia. QS to tbe Cceonn W>ofnt ft luas abjubgeb, tfiat tDe Getion 
fuas mell b~ougbt againff tbe ®wnerS$, autl tbe <!tafe of 

;~ym.11o. * Morfe 'lJerfiu SInce was:; ritelY, ltlbicD lllas:; a'OjutJgeil wben 
I·M~d. Rep. Hale luaS <ltDief 31ufftce, anti it was tbu~, (viz.) 'ijt.be like' 
85' s. c. action was l1~oUlJbt againft tbe Mafi:er of a @>btp; anti upon 
~j~e~t. ~90, a Cpettal [lerlltff founlY, tbe ®bjeaton lUas, tbat tbe getton 
Sid'·36: s:c. lUoulll not lie agatha tOe ~aaer, but agatna tbe SOwner ; 

flut it wa~ atljubgeb tbat tbe ~Ilton luas tueil b~ougbt a$ 
gainn tbe S]@aaer, bccaufe it luas founn bp tbe <llertliff, tbat 
be batl uretl to recdbe ~onep fo~ Jr'refgbt, anb to make <!tall.: 
tracts fo~ tranfpolting ~ootJG, tb,erefo~e tn fucb a fpeeial 
CZCafe tbe affton Ifes againft tbe ~affer; but it lUaS llebec 
tloubtelJ, but tbat it \\louIn Ite agatnff tOe Owners, fo~ 'ti~ 
(cunnell ex quafi contraCtu bp 31mplieatfolt of lLaw; anti 'tftl 
a )Rufe in lLam, tOat in aU Qtafes \\lOere tbe 9ctfon is 
founben upon ~attet ex quafi contractu, it ougbt to be 

FryQ.Marfh, (~) One Fry was Owner ?f a Ship, and brought an Indebitatus A§umpfit for 
Lent Affhes FreIght-Money, for importtng Goods from Bourdeaux to TopJbam ; and upon an 
in D~von. ObjeCtion, that the Action ought to be brought by the Mailer, and nor by the 
2. W~lIi. &: ~wner, Holt Ch. Juft. held clearly, that the Action might be brought by 
\fan~ either. 

5 joint 
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jOillt agilinff all Watttes; ann fo~ ~utbo~fties in tbts l}3oint * Noy 135. 
tbe Q!:are~ in tbe t. ~t1tgtn wete etten. 2. Saund. 345-

I Roll. Abr, 
92.1. Hob. 2.60. Hutr. I2.1. I Mod. I98. 2. Vem. 151. 

gull tbe (!tbfef ]utlfce, ann tll300tbec 31UlJge~ be1tJ, tbot 
t-be joint @nttuettlJip tua~ not pleObable tn abatement [11.' 
tbe iD£fentHUtta, becaufe it wouln amount to tbe genera'[ 
3!true; but tbat if it h1a~ pleatrable in abatement, tOe [)e~ 
feni:lant~ bab ioft tbeit flUme of Jf)lea'Ofl1g it, anll lJutJg~ 
IUCltt llugbt to be gtllcn fD~ tbe ~Iatntiff. 

ann tb£ Chief J ufiice CaftJ, tunt it tuaa at tbe (!;;[ett·ioll af 
tbe WIatnttff, fitber to b~fng bi~ actton agafnfi tbe ~i1af.t 
o~ agatha tbe :lDwners; anll ftl tn <!rafe of Mariners Wages, 
tbe Sletton liefj againff eUber Mafter o~ Owners; anti tbe 
~affer o~ i)tunCta map maintain an acttOtt {o~ jftcfgbt:: 
~onep, unleffj fome of tbe £ll)l11nerS 'Oifagree to tbe illopalJe, 
ro~b!, tbat ~ean$l thep are ftcmptcn from tfJe gttioll; ilUtI 
tn tbeplincipal ~are be betn, tl)ilt if tbe @btp ~allbeelt em" 
plo!,Cb onlp b!, tbe Defendants, tl)tl' tbere mtwbt be oVbet~ 7 -H. 7. ·s. 
bloo ball a joint 31nteccn hlitb tbem, pet toe alfion lUa~ P~m. ~23' 
maintainable bp tbem., l.nitbout naming tbe otOft. 3 roo ,69' 

3lu'Ogment tuaa gHlfn fo~ t.Oe llDlafntttf. 
]ln arguing tbffj <!Cafe, tbat between * Blackburne anb * Trin. 24 

Grove \tlo~ etten, tnb{cb tuaG tbusJ: if. Tenant in Common Car. 2.. B. R. 
(If LantJa, 1J~ougbt an action of ([rober itl bi!t own marne Rot. u16. 

alonc, fo~ cutting tJolUn fitrec£' anll carrping tbem aUlap! 
iii:be Defennant pleatrell to 31true, ann ttt a fpctral CliettJitt it 
waSl founll, tbat tOe ~laintUf waa Tenant in Common witf) 
T. S. not nametJ; pet tOe Wllaintitf ban 3Jungmcl1t, beCtlUfe 
tbi~ waS) ~atter plea11able in abatement. 

Ailoffe roerfus ScrilnpIhire. 

T HIS <ll:afe ll1a~ arguen ann ritljubgcn in tbfs ~etm ! 
if. ~be tl!>latntUf, Sir Benjamin Ayloffe, b~OUlJbt an Defeafan~e~ 

~ctton of Debt againll tbe IDef£lttJant, upon a 150110 fo~ tOe \~~=~:~t~s ill 
IJ!)tlpment of 500 1. illt11 upon Oyer of tbe 'montJ, ann tbe ~ar, where 
<ironbitton tbeteof, it appeatell to be fa: tbe l~a!,ment of a nor. 

lefs ~um, (viz.) :2 50 1. at a certain Dap, anll tbeteupoll 
tbe iDefenDant pIeanetJ, actio non, &c. becaufe tOe IlDlatnttff 
paft confedionem fcripti obIigatorii prcedid. ac poft denarii 
pra;dicH devenerunt debit. & folubil. eidem (tbe @Iafntitl) 

de 
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de pra:dict. (tlJe DefenDant) & ante exhibitionem biJJa: pra:
ditto (viz.) on fucb a Dap ipfe idem (tue l0latnttff) per 
quoddam faCtum fuum convenit & conceffit to ann wttb 
tbe DefClltlant, quod i pfe idem, tue J.l!)lafntttf, ad aJiquod 
templ1s vel tempora extunc in ponerum pro & durante Ter .. 
,mino 99 Annoruffi, a die datus ejufdem faCti, &c. non fec-
taret profequeretur implicitaret vel perturbaret corpus per
fonam vel {tatum, Anglice, tbe QJ;{fau,. ipfius (tbe iDeren .. 
tJant) ha:red. executorum vel adminiftratorum fuorum vel 
aJicujus eorum vel ratione aliquarum famrnx vel fumrnarum 
monet<£ debiti vel debitorum, Anglice, Duties, vel de
mand. quorumcunq; ei adtanc debit. vel folubjJ. A nglice, 
olUing, vel per ipfum (tbe t0InfntHf) dernandabil. de vel a 
pr:clat. (tbe Defennnnt) & hoc, &c. & unde, &c. 

* 21 H.7· Z4· ann upon a iDfUlurrer to tbts I~Iea it was inlifietl fo! 
~oH 3;. 44 a tbe Defennant, tuat tuffj iDefeafance, bp tnbfcb tbe t1rttOll 
!t6H.8. 9,~O: i.e furpennen fo~ tue ~inte tucrein Ifmiten, ir; pleaDable til 
Cra. Eliz. ')Bar; ann to auoiO <!tfrcuitr of gaion; ann tfJe Q!llfes in 
~~~. ~~~. tbe * ~argin mere citen aa autbo~itfea in tota ~otnt. 
I Saund. 3'-0. Holt Chief Janice, &c. '<tl::btlt an SlDbIigation is befea= 
t ~ H.6.IS. b. fable Ul1 well after tOe ([onbitiol1 in b~oken an befole, nnn 
26. h, I Inft. ti~ to tOat l1Dotnt tue ([arc~ tll tue t ~argin lUere citelJ. 
~~~: ~r;55" anti tbe <zcourt tUUfj ntftinguitlJel1, (viz.) tuat hluere tOe 
:z. Saund. 47, ([obenant i~, tbat tOe [>blilJce aJan not put tbe 130ntl in 
4

8
• §5>uit at any Time, (ucb QI:obcnant Ifj plea!1able tn 16ar as 

Cro.EI. 35'-' a Re1eafe, becaufe in e1:ffett it fa fo; but mbete tbe Qrobe= 
I Roll. 939' Itflnt frl, tbat it (ball not be put tn @mit fOl a certain Time 

Itmfteil in tbe [)eeD; tOifj ttl onlp a <ZCOlJCllaltt, anD fo~ it 
'Jl3leacb tbereof an affion is maintainable; but 'tts not 
pIeanable in 13nr to tOe '16on!'l. 

Nota, ]n tije grgumcnt of tbi!i ([are it tuas allofnell bp 
all, tbat fl Letter of Licenfe contafnfuJJ tfJe [[lo~na follow. 
ing, (viz.) ~bat if tbe ~t£nito~ fue, &c. l11ftbin nlcb it 
''!Ame, tbat bla Debt 1lJtlU be fo~feftetJ, fuel) JLfcellfe fa 
plennJble in13dt; tbet£fo~e In tbe Plinctpal ([are, tue Cleo .. 
lJ£l1al1t being tempo~arl' anb ftmitfb to a certain ~iU1e, all\] 
t{)ere being no [[{olna in tOe [)een of IDefearance to make 
tue ir)ebt fOlfetteb; upon a €lluit commenceD, &c, tbe ~ourt 

See poll:. Car- was clem: in IDptniolt, it \'oar; Itot pleanable il115ar; but 
~:l;d~.er. Ed- tbnt an ~ttion of Qtobcmmt lUna bifl p~opet JRemeup. 

J/u1Jument fo~ tOe @latnUtf. 

5 Incledon 
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Incledon & al' rverf. Burges. PaL 4 J ac. II. B. R. 

T RES PAS S againft tbe IDefenbant, in tubicb tbe 1 Salk. 6}6o 

)plaintiff ~ec~atcll fo~ a ~terparg f(J~ ~ating. bhl 6~;t«1~~n~£ 
~~ar~, anll fo~ tltlJJJtnlJ attn cart!'tnJJ ~utf ann SSltone In a contra pacem 

certain ~hlCe coHen Tren{hoe Down. is not cUf?d 

~be Defen1.lant Jufftfien bp i1 ~~erctfption, in tnbicb be by a VerdICt, 

fet fo~tb, tbat long b£fo~e tuc fuppofen ~rerpar~, &c. one 
Chichefter tua~ [l'tfen of a 9}fJetruage o~ arcnement calleil 
Tottifcomb, anll of 100 gcrr~ of JLan'O, ~atcel of tOe fatn 
flCenement; anti tuat tbe fafn Cbiche(l:er, anll all tuore robore 
~llate be ball, nfeb ~tme out of 9@inb to babe Ql:ommon 
in tue Jj!)lace tubetc, &c. fo~ all tOrie <!tattle Levant and 
Couchant upon tbe faib 'Q!:enement, ann alro to baue <leom-
mon of Turbary to burn in t1J£ faitl !poure, anti alro a W>~f: 
lJilege to nig ~toner; in tbe ~la(e mbrre, &c. fo~ tbe necer~ 
Carp Repair of tbe fain ~etfuage, a11 appertafnfng to tye 
ilfo~eraill Wetfuage o~ ttenement, ann fo mane a ~itie to 
tOe ~effualJe, &c. unner a lLeafe tbereof fOl ~earfj mane 
IIp tbe fain Chichefier, diu ante, &c~ ann fo jufttfie'O tbe <!fat .. 
iltg tbe ~~af~ with Of~ <!tattle Levant and Couchant, &C. 
ilntl bfngtng tOe ~utf to burn in tbe faitl llJoufe; ann aG 
to tbe Digging tbe ~toneG, &c. tl)at tbep were tliggen anti 
ufen, ann be ball emplopetl tbem tn ann upon tbe afo~eraitl 
fil:encmellt~, fOl tbe necetfarp )Reparation tbereof, & hoc 
& unde. 

~fJe 1f)Iailttiff~ replfen de injuria fua propria, anb trtlc 
berfen the ~~erCtiptfon afo~eraitJ, a~ it waa pleanen ill 15ar .. 

'Qrbe Defen'Oaltt rejo{nell bp' mop of Efi:oppel, tbnt tOc 
llDlafntiff~ OUlJbt not to be allmttten to the fain abetment 
ann tlCctluerfc, becaufe tbe WJIafnttff Indeclon fJan autrefoits 
blouff~t an ~UltOJ1 of -m:refpafa agatnft tbe fame' Defrnnant, 
fo~ a ~tcfpars none in the ~ame 1\t>lace; anD tbe [)efcntHltlt 
jufirfietJ, fiG now ilp ~~efCrtpttoll fo~ ([ommon of Jj!)affute, 
Turbary, ann fo~ tJigginn ~toncG, ut fupn, anti tbe It!)lairt= 
tttfr; tuen replietl, de injuria fua propria, ut fupra, ann trat 
llerfetl tlJe 113>~ercrtptiOtl, Bnn tfJcreupon 3ltfue \1lil~ joineO, on11 
n QIetllHf tua~ fo~mn fo~ tOe Defennant Burges, ann tbe IRe f 

to~n un£' ret fo~tb tn c£rtotn; ann abetten, tbat it ttH1t1 the 
(ume ~ttle, ann tbat tbfr; Inc1edon anO tbe Inc1edon in tOe 
ctbet gctton are one anti tbe fnme 19etron, ann tINt the 
now DefctttJant, ann tn tbe otber actton, ts tbc fame lp~l': 
{on, anti fo coJtc{tro£~ f.lp [[top of Efl:oppeJ bp tOe <!lcr'Otlf. 

K gl~ 
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gnn upon a general [)emurrcr to tbfg RcPlicaHon, on 

Qf~ccptton UHHl takcn to tbc !plea in 1J3ar, (viz.) fo~ tbilt 
tf)e iDefenl1ant bon PlefcribetJ to big ~toneg to repatr the 
Houfe, ann ban jURifien tbe Digging fo~ repairfng the a
forefaid Tenement, fo tbat be batten tn fits @~efCttption, 
anti ban not b~ougbt bhl QI.:afe tuitbin it; fo~ a Tenement 
comp~ebenbg mo~e tban a Meffuage, anti be ougbt not to 
emplo!, tbe etoneSj to repair tbe Hedges, tuhich ace ~atCel 
of the (!Cenement, becaufe bi~ le~efcription is confinet» to 
the Meffuage onl!'. 

* IS Ed. 4· fto mhtcb it lUafS anftuerelY, tbat tbe .fault of tbi1t 
~6Ye~739. h. Jl!llea lUag (ureb b!, tbe )Replication, becaure tbe @lainttlf 
ero. EI.825- ban not bemurretl to it., no~ taken anl' 9Dbantag£ tbereof 
be~weenStrut- tn 1t;\Ieal1tng· ann tbe gutbo~fti£~ tn tbe '* ~argfn ltlcce felld and So- . ll" , 
merfet. Clten top~Obe, tbat tbe InuIt of tbe 'ISar map be cureb bp 
3 ~o. 708. the )Replication. 
~~ici: i~. ')Sut tbe Q!;outt beiJ1tJ fnclinable, tbat tbis Defect mas 

no t belpeb bp tbe lRepltcation, becfture upon tbe Jl!lleanings 
tt tl)all be taken, tbat the etones were emplopen upon all 
the ~enentent generalll'; tberrupon tbe <!tounrd fo~ tbe 
IDefenbant objeaeb agatna tbe iDeClaratton, (viz.) that tbe 
(!Commencement of the 'QC:rerpar~ tu~fJ allengeb to be in tbe 
)Reign of Car. 2. continuando unto the iDa!, of the 13m 
purchafetr, h1bfcb lUa~ in tbe Beign of Jac. 2. anb the Qtonr 

2.Ed·4·2.4·a. elution of the Declaration tuRfS, contra pacem Domini Re
ie~;. 66t gis nunc, tuben it ought to be, contra pacem diaorum nuper 
2. Cro.377· Regis Car. 2. & diai Regis nunc; fo~ tbe mtolbS contra 

pacem are Ploperlp applicable to the Q!;ommencement of tbe 
€refpafg, (viz.) to tbe Claufum fregit, anb not to tbe 
Continuando. 
~o tnbich it lUa~ altrtnereb, that this tuas onIp 101m, 

2.7 Eliz.. c. 5. alli) that tbe @)tatute 27 Eliz. tg, tbat upon a general De .. 
nmrrer 31utJgntent lball be gfllett, ltotwitbftannina anp 
mant of Jfo~m; ann tn tbis 'lCafe tbe Demurrer tuas IJC .. 

t Baskervill's neral; anll tbe (lCafe in the t ~argtn tua5$ (iteb to Plobe 
Cafe in H{)b. tbbJ tuag meerlp 9!f'utter of Jfolm. 
* 10 & 17 ]t appearG bp tbe laft 0tatute of * ~eofatlg, that tbe 
Car. 2. ([!nure contra pacem tua!l not meet .fo~m, becaufe bp that 

~tatute the mlaot of thore [tl]o~ng tuilf$ aibetl bp a [tetntif, 
hlbfcb i£S a noon gtgumettt, that befolc that §Statute mas 
mane, It tun~ a Jeofail, not to be CUt£tJ bp anl' fOlmer ~ta~ 
tutes of 31eofatlg, tubfcb tn lJeneral [[lotb~ cureil [[tal1t of 
.ro~m after a (Llernict; fo tbat 'tf~ @Jubffal1ce, anb not ltJftfj~ 
tn tbe @)tatute :2, Eliz. aun tbe Qtourt l11a~ of tbat ®pinto», 
ann fo gilb~'J1uDlJmeltt tbat tbc @lafntitTNiI capiat per BiIIam. 

3 ~llt 
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'16ut nota I Sid. 253. tbe UIte Qf~ception tna~ taIten upon 

a general Demurrer., ann all,ungen meerll' Jro~m; but 
tbis ([are tua~ not ctte'll bp t~e <!CounCe!, o~ remembetetl l1p 
tbe <[ourt. 

9£' to the ~atter in JLatu, (viz.) tbe EftoppeJ, tbe <!rOutt 
gaue no SDpinfon, but 31ubgment \l)afj giben fo~ tbe Defens 

bant, ut fupra. 

MaCon rveifus Abdy. Mich. 3 J ac. II. B. R. 
Rot. 575. 

D EB T UPOIl ')Sonb, tbe Qtollnition lubereor wag, tbat What fhal~ 
lllbereas tbe abobe,namell John Mafon, at tbe IRe· ~~s~o~;~:~. 

quell of tbe abobe,l1ounnen John Abdy, ball lent ann paill 
unto bim tbe p~ineipal @)um of 300 1. on aObenture UPOIl 
tbe natural lLife of Robert Abdy, fO! tbe ~ime berein aftet 
fpecifien; if tberefo~e tbe fain Robert Abdy, at tbe ~nn of 
tb~ee ~olltbG malenllarl', commencing from tbe Date bere. 
of, bo ani) fiJall well anll truW pal', O! eBufe to be patn, 
unto tbe abObefaill John Maron, biG cftecuto~~ o~ Qllmfnf. 
firato~~, tbe @)um of 221. lOS. being tbe Premium fo~ toe 
faill alluenture of tbe fain l\!)~inefpal fo~ tb~ce ~ontbg; ann 
aftertuarllf3, at tbe ~nb of fit ~ontb~, (ommenctng as 8= 
fOleraill, ol at an!, f[ime (oonct, lIO pap as afolefaill, tbe 
faill Pllncipal @lum of geo I. tnftb otbet Premium, fo~ tbe 
faetber Sll.lbenture of tbe fame, acco~llfltg to tbe IRate of 
~it:pence cacb l}I3011nll per 9}3ontb, fo~ all ruch ~imc lnbat= 
(oellet a~ llJaU be e~piteb anti fpent, at fucb amB'nell ~tme 
of t0apment; o~ if befo~e rueb arrtgncb ~ime o~ ~fmeG of 
}}3apmcnt, anll wttlJin tbe Caib fix Months, the faid Robert 
Abdy fhall depart this natural Life, that tben tbt~ p~erent 
fJDbltgatioll aJaU be bOill. 

Quibus IeCl:is & auditis, t{Je faill Robert Abdy dicit, &c. 
quod aCtio non, &c. becaufe on tbe fame iDa!" ~2at ann 
Wlace in tbe Declaration mentionell corrupte & contra for
mam Statuti in hujufmodi caru nuper edit. & proviC agrea
tum fuit inter prxdiCl. Johannem & eundem Robertum quod 
prxdiCt. Johannes accommodaret eidem Roberto fummam 
goo 1. & daret diem pro folutione inde per fpacium trium 
menfium Calendar. fed non ultra fex menfium a prxdido 
die quodq; prxd. Robertus folveret,&c. (bere recfte the tubole 
9IJreemcnt anll Qrofin{tiOl1, inferttlllJ tlJe feurcal @)UU1S to he 
pro lucro & intereife differendo & dando diem pro foJu ... 
tione pr~difr. 3001. ufq; ad fucb a iOap prout in tbe <[on: 

K 2 tJition 



68 Term. S. Trin. I W. & M. B. R. 
Ditton; (omitting tbe flClaufe, tbat tf tbe {)efentJant fiJotlln 
Die lnitbfn fi~ ~ontbS, &c.) Et ulterius pr~dia. Robertus 
dicit quQikjpfe prxdifr. Robertus pra:diCi:o tempore agrea
menti neUri fcripti obligatorii fact-. fuit in plena vita & fa .. 
lute & infra a:tatem ;8 Annorum, (viz. at furb a Wlace) & 
in nu110 periculo vitx fuCE amittend. Quodq; ad evitand. ila
tutum prxdicr. & pro fecura folutione fummarum denario
rum prxdiCt. in conditione prxd. fpecificat. ad tempus ibi
dem affix. fcriptum prxdiCt. cum conditione prxdicr. apud 
Parocb. & Wardam prxdicr. trahi & fcribi per prxdidum 
Johannem caufat. fuit pro ipfo prxdicto Roberto figilJand. ac 
fuperinde prxd. Robertus pro folatione tam prxd. 221. 10 S. 

pro lucro intereffe & pro differendo & dando diem folutionis 
prxditt. 3001. per prxditl:um fpacium trium menfium, quam 
prxditl. principal. furnmam & prxd. a1. denar. (as tn tbe 
Qtonbition) prxdiCt. fcriptum Obligatorium hie in Curia pro
lat. de pxnaJi fumma 600 1. cum pr<edich! conditione pro foe 
lutione pra:d. 22 I. 10 S. & pr<editt. ,001. & prxdifr. at de
nar. modo & forma fupramentionat. in performatione & 
complement. & fecundum formam & etfeetum corrupti agrea
menti ill. figillavit & ut faCt:um fuum deliberavit, & idem 
Robertus ulterius dicit quod pr<ed. 22 1. 10 s. pro intereife, 
AngIice, tbe lLoan, pro differendo & clando diem folutionis 
prxd, ;001. ut prrefertur excedunt ratam fex Iibrarum pro 
intere1fe, Anglice, fbc lLoan, pro differendo & dando diem 
folutionis Centum librarum pro uno anno per quod fcriptum 
ob1igatorium pra:diCt. vigore frat uti pr~dia:. in hujl1fmodi ea
fa lnde nuper edit. & provif. vacuum & nullius vigoris in 
lege exifiit & hoc & unde. 

ann upon a !Jeneraf Demurrer to tbfl1 ~Iea, ft lUal1 ar= 
fitten upon all tbe ([afes of <I1Curp etten bp tbf ([ouurel; 
ann alljU1)lJell, tbilt tb!9 tna~ an ufur{ou9 Q.i:olltract witofn 
tbe ~tnt. 12 Car. 2. cap. 13. fo~ it tuUS) OdD, tbat if Cuef} 
itn ~\lafiott of tbe @)tatute fiJouIll be aUowell, upon ll?)~e~ 
tenee, tbat tbe ~~fttcfpal was in flJo~atn fo~ th~ee ~ot1tbg, 
upon fueb a coloutable qronttnJJencp~ tont a ~nl1 tnbo was 
in fun IPraItb migbt nfe tllftbtn tOlfe o~ a~ ~Olttbg, tue 
@ltatutc mOUlD be of little [tfe; anti if fueb a <!1:ontfngrn= 
£p of tbe l!)catb of n ~3an fi)ouln p~etJent tbe <I1furp, it tnm 
folloID, tl)ot qr:onti"genc(e~ migbt be e~tenlletJ to tbe Deatb 
of ~tno, '(!tfnee,o~ tl1o~e; ann tbnt tbis (!tare IS not lUte 
tbofe of Bottomry-Bonds, l1ecaufe in tbore €afes tbere are 
febl'tal tJcfperate Q! onHuJJencics of tbe Wind, Seas, ann E
nemies, \tlbicb 'l5onof,i are t£O'orllen tn tefpeff to €ttll1e. 

abe i)efelltJant bun 3lu'Ogment. 
3 D E 
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Wat(on ruerfus Clerke. 

Where the 

1
m tbfS <!tare it tuas beltl bp Holt Ch. Jun. tbat iubere Stc~ard .of 

an Habeas Corpus is lIireael1 to an inferio~ ~l1urt, ~~~~c~~~~ 
of \llbicb an utter 13arritler is @telUarD, anD in JfaH return a Ba

tbe 3llfue in tbe Plaint lUllS not jOineb. mo~e tban fit ~i~~g:l~~ 
~otltba after tbe appearance of tbe DefenDants tbere; fa him. 
tbat bp tb£ etatute 21 Jac. tbe @)telUatb ball !Ltbert!, to ~l Jac. I. 

p~oCeeb notlUttbftanllfng, anb lUitbout tbe allolUance of tbe cap. 23-
mttt; pet in tbiS ~afe tbe ~telUatb is bounll to return 
tIle [[(tit \nttb tbe fpedal ~atter, otbetlUtfe be aJan be in 
([ontetnpt; anb fo it tuftS) conftantlp tulen tn B. R. tvben 
Hale tuas:; (ltbtef31uftice. 

Bofivorth ruerfus Ridgley. 

SCtTe facias bp Qf~ecuto~G, upon a 3lU'bcrment ofitaincll bp ?rofer~ hi~ 
. tbe ~eftato~; anb upon a general [)~murret it \nas ~n= ~~r~u~:~~~ 

tHIen, tbat tlJe ~~acttre of tbts ([ourt 111 fucb c[afe5 (1;, mcmaria:;, 

tbat tbe ~lafnttff~ tn tbe Scire facias lboulD infert tbt~ 
([Iauft, (viz.) Profert hie in Curia literas Te({amentarias, 
&c. tubicb being omitteD, tbe [[lrlt ill not {Jooll. 

fiCo lUbiclJ it tuas l1nftner£tI, tbat tbe ll!)~attffe is to infcrt 1 Sannd. 249, 

tbat <lClaufe at tbe <ZConclufion, anti not in tbe ~nHlle of z Saund. -+:.-
tbe mrit:, ann bere ·tf~ infetten at tbe (!tonclufiol1. 
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Curia. ')But tbe <!tourt belt) botb jfo~mg to be !Joon, ann tUtU tn 

tbe C. B. tbifl CZ1:hulfe i,;j aHunprs inferten in tbe ~no. 
3!ungment fo~ tbe J?lafntUf. 

Bradihaw ruerJus Swanton. 

P~ohibiti?n PRohibition to tbe Confifrory-Court of Durham, fn[}ece 
:~~~;~~~~e tbe JLibei lUaS fOl @)ubffraCifon of a!itbes; tbe ~U!J. 
is ~ Compo- genion now mas, tbat a berbal Qtompofitfon \l)ag mane· 
~~l~n for betlUeen tbe W>laintitf ann tbe Defenllant, fo~ all ~annet 

It es. of -m:ftbes fo~ two ~earg; anb tbe JLibel lUas fo~ ~ttbeg 

'" Ye]v, 94, 
2. ero. 137. 
Cro. Eliz. 
188, 2.49. 

arifing lUftbtn tbe fain fB:ime; ann a Difference lUaa flOW 
taken between a Compofition for Life and for Y cars, fo~ in 
tbe fira <!rafe a ~~obtllition lteS, but not fnbere tbe Qtont:: 
potition is fOl life; ann to p~obe tbiS, the Qtafes tn the 
* gwatgin lUere (iteb. 

fZCo lUbitb tbe (ll:bief ~ufftte attflDereJl, ann fa it fnaa_ re, 
folben, tbat tbo' Ceberal 'J5ooka teU US, .tbat a Wllobtbition 

!~~G~'43'44' wouln Ite lUbece tbe Cltompofition fS for Years; atttl mbece 
2. Roll. Abr, tbe Difference fa taken ut fupra; pet tbe JLalU fo~ febetal 
f~~t R ~eara pall batb been clearlp taken, tfjat no ~~obtbittonlUiU 1;5: ep. Ife upon anp ~ompofitton, lUbetfjet fo~ ltfe o~ ~eat1;, fo~ 
Hob. 176. an!, ~itbes ; anti tb£tefo~e tbe p~oper )RemeDp ts to appeal 
~e~r;e:.6:s, to the QttbeS, if tbe Qtol1tillo~p·QtoUtt aJoultJ tefure a J1!)lea 
39· of Cltompofition. 

3Jn tbts CltaCe a ~~obibftfol1 warJ lItnietJ, quod nota. 

Hammond ruerjus PurCell. 

W~"it of In~ A Writ of Inquiry fn!1tS 'returnable die Veneris prox. poft 
;~l?:~~~n- Crafrino Afcenfionis Domini, lUbitb tna~ a IDa!, out 
afcer the of ~erm, but it milS erecuten l11itbfn tbe ~etm, anti 
;:e:~:~:;t iDamage~ (ounn fo~ the J13lillnttff; ann upon a mrft of QErs 
within the ta~ b~ou1Jbt, the Si@atter befo~e:mel1ttOrteD mas affilJl1ctl fo~ 
!:~d'bt (!Erto~ itt the Exchequer-Chamber; anti now it lUns mobe1.1 

a eo to amenb the JReturn of the [[trtt. 
Holt Ch. J ufr. ~f the altJarti of the [[trit of llnquitp on 

tbe )ROil if) goon, the [[Ittt it Celf aJan be amenllen bp tbe 
JRoll; fa if the [[ttit maa goob, anD tbe Qt1.lattl lUaa iff, 
it flJall be amennen bp tbe [[tttt; but tn tbf~ (ltafe ltotb 
wcte befeCfUlf. 
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~fJ£11 toe ~ounfel fo~ tbe ~Iaintiff tn (!Errol tnfiffcn, tbat 
tbc Default fit tbt~ <!Cafe \tla~ tbe act of tbe <[ourt it felf, 
ltIbtcb con neber be amentJeD. 

'Wut tbe \tCourt lllclinen to amenn ft. 

Young rverfus 'The Inhabitants of the Hundred of 
Tolfcomb and Mudbury in Dorfedhire. 

T H IS maa an affion upon tDe 0tatute of Hue and 3 Mod. 2,58. 

Cry fo~ a Bobberp, in mbtcb tbe nt>latnttff neclareD, ~e~iaration 
Quod qu~dam perfonx ignot~, &c. apud quendam locum upon thcSta
ex aufi:rali parte cujufdam Janu~ vocat • .Jfaic ~Ue.®ate, tute ofRJb

infra .parochiam de Toldfcomb & Mudbury in Com. prxd. ~f?~o~nfay 
& infra hundred. de ToJdfcomb & ~.1udbury in Com. Dor- it .was in the 

fet prreditt. vi & armis atfauItelJ btm (tbe 19lail1tiff), anlJ H;~;waYJ 
robben btm of fo mucb ~onep. g . 

dtpon mot guiltp pleaDeD, tbe 10laintiff ban a [lernfCt, 
ann it mar; now moben ill arrea of ~unil'mellt, fOl a jfault 
til tbe [)edaration, tbe Bobberp being not laiD to be none 
in anl' Hjghway, but generaUp, (viz.) apud quendam lo
cum (ut fhpra) ro tbat fo~ tubat it appearr; to tbe contrarp, 
.it mf~bt be Done in an li)oufe o~ ®arnell, o~ tn a mloOD, Cro. EJ. 75,· 

fo~ ltlbtclJ tbe ll)unt1!£b i~ not cbargeable; fo~ tbe 3ltlbabf~ 
tants of tOe ll>unD~en ate onlp obllgen to guarD tbe Roads; 
ann aU tbe. J$)lecebents ate, tbat a particular 1.01ace i~ tlJelUn 
fn tbe Highway. 

')Sut it lUas abjuDgen tbat tbe Declaration Ilia~ gOOl?; 
efprciatlp aftet a dlertJiCt; fOl tt tlJali be il1tenllell tbat tbta 
ltJaa g{ucll in (!Ebtbence at tbe ~rtal, otbertnife toe ~Iain~ 
tiff wouIn bube been Jaonfuit; anll tbep belO, tbat witbout 
tbe IPeIp of a d1ertlict tbt~ Declaratioll ban been goo'll; fo~ 
tbe Highway ir; not mentioneD in anp of tbe alb )j!)lecetellt5 
in Raftal's Entries; ·tt~ true, in tbe * nelU W~ecenent~ 'tt~ * 2. Saundo 
mentfonetJ. 374' 

16efine~, tbe Declaration fa ar; goon lnftbout anp 9ber· 
ment, tbat tbe RObberp mati none in tbe Highway, as 'ria 
ltlifbout allp abEtment, tbat it war; llone tn tbe Day· ti me, 
anD not tn tye Night; fo~ fucb an abetment UH1~ heber pet 
feen fn an!, )i:)lecetlcnt. 

'{[be J1!)!atnttff ban lutl!l'ment. 

The 
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The King 'Verfos Bonny. 

::; Mod. 238. T -1 PO N a ~otfon fG~ a Melius Inquirendum upon tbe 
~. ~~lk. 190' L iDeat!) of B. mbo waa Felo de fe abODe Uuo ~eat~ 
s. c. befolc tbi~ ewotion; attn after two 1nqueff~ ball bern 
Inquilition mane bu tbe c.a:o~oner fuper vifum Corporis, upon botfJ upon a Me- l: 
litIS inquiren- tnbtcb ~"queff~ be tuaa founn to be Non compos; it \rJff~ 
du,,;; ib1 trab" nom ruggeflell, tbat one of t{Jofe ~t1que'h; tuaa quai1Jell fo~ 
~~::n I~qul~: a .fault, anll tbe otber, 1.1lbtcb notu fubfifta, tuas obtainen 
fition f1tl~e,' bp Practice, bCCllUCe tbe ]uro~a were nameD at tbe lInffance 
'CJijumCorporis. of Bonny, tbc abmtnitlrilto~; ann Affidavits lUere p~obucell 

to P~Ol1(~ tt; branca, tbc llt'~actice fa apparent bp ttalttl1JJ 
tbe f('conn 3!nquitltion brfole t{Je Coroner, fuper vifum Cor .. 
poris, tubicb 160np ban been burien abobe a ~ear, anll fa 
l1.1a~ putrifiell; anti tberefoae (aOmitting it \lia~ Itot bp 
~~tlttice) rncb £Ill e~ttao~tlfnarp Qtourfe ougbt not to be 
taken. 

~bcrcupon tbe ([ourt fufpettfng tbe Coroner ban migbee 
ball ell bimf£lf, mane a Bule fo~ btm to attenD, ann acco~tr" 
t"glp in Hillary-Term following be appcare'O in ([ourt, anti 
matle IDatb, toat be took tbe loft 3!nquffitfon fuper virum 
Corporis, of bir; ohm gcco~b; but upon tbc application of 
toe Lord Almoner fo to no, tnbereupon be appuen btmfelf 
to tbe attomcp ®cncraI fo~ bt£; aObice, tubo toU' brm toat 
be mfgbt bO it, anD tbereupon be took tbe 3!nquffitfol1 tutU)" 
(jut tbe 3lnlfance of Bonny, Olc. ann toe <Irourt luas fatif .. 
fieO u:itfJ tbtll account of the 9'~nttcr, anb tbat tbrte tuas 
no PraB:ice bp tbe <Iro~onel'; ann fo a Melius inquirendum 
lnas n£ntel1. 

Nota, Jlt war; agrceb bp nU, tbat it war; 110t to be julfiffeb 
to take tlJC '1Bonp out of toe ®~abe after it ball been [JUtteD 
abo\Je n ~enr, f!l~ it llla~ n common Jaufance anD tnruffers 
able; tbetefo~e lUfJcre tbe 1nquffition ban fleen quatl)e!.l fu
per virum Corporis a IOiilJ 'Q!:ime after tbe Deatb, a Melius 
inquirendum might babe ileen grallteb'l but not anotbcr Jin .. 
qUifHton ruper vifum, &c. but faCtum valet quod fieri non 
debet . 

• j< ~ Mort So. Nota, 3111 tbfS ([arc, tlJot of tbe -k lGng ann HeatherfaU 
Wil!) efUll, \11Dfcb (tHUS tbus:; t iT: 2ln ]nquilitiol1 tua~ taken 
hefo~e tbe Qto~onet ruper virum Corporis, tubicb Was te
tUtlul1 ann file'll; ann tbe Lady Dorret maben fo~ a Melius 
inquirendum upon retinal ~u!Jne(Uonfj of ill Ilt>~atttce, but 

3 it 
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it ruag nenie'D, becaufe after tbe ]nquffition is returnen 
ann filen, no Melius inquirendum fiJatl be granteil, fo long 
ag tl)at J/nquffitton ia in jfo~ce, ann not quallJeo, fO~ furb 
an 31nQuilltfon is not traberfable; but an Jlnquffition upon 
a Melius inquirendum map be tcaUerfelJ, bccaufe 'tiS not 
taken fuper virum Corporis; ann tbf~ tuas agreetl b~ tbe 
QCoutt to be goon fLaw. 

Matthews q;erfus Carey. PaC 3 Jac. II. B. R. 
Rot. 320. 

/ 

I fl Trefpafs fo~ 'Qrakiltg bf~ filUer f!:ankarl1, ann netain# Jufiification 
[ 1r..\ . f"' II I 1 III Trcfpafs tug tt trntH toe )}-Iamt u. oou n pap 5 . for difirain-

~be Defennant pleanen, tbat tbe City and Liberty of !ng, f:1'c. is 

VV:efiminfier fS, an anticnt City and Liberty, ann tbat ~~~ ~~fe~~c 
~tme out of ~tnn tberc ban been a Court· Leet beltl tbere, dant did not 
onn tbat tbe ~Iatlltiff lUa~ a ReLiant in toe faid City, &c. fetforth,that 

ilnn tbat at fncb a <!Court beln tbere on fucr) a Dop, tbe ~:~~a~r tt 

liutp p~erentel1, tbat tbe ~Iaintiff (being a QC{]anbler) melt. from the 

eb ann tJilfolbel) in 1)16 ilJoufe (infra JurifdiCl:ionem" &c.) gfan a~~ 
great iluanttttes of fttnklna Tallow, lUbicb putrtfien ann laptcl, c. 

infeffeD tbe ait·, ad commune nocumentum ligeorum, &c. 
ann tlJereupon be tuaa amerceD anD alfeer£n to 5 1. anll tbat 
tfJe DefenDant, a.a 15atHff of tbe ILibertp, &c. & per man, 
datum of tbe Dean anD <ltbaptec of Wefiminller, lI3~op~ie" 
to~s of tbe fame, nUlrainen tbe muee ~anltarb to leup tbe 
amcccfamcllt, but niD not fet fo~tb anp autbo~itp by Virtue 
of any Precept or Warrant from the Steward of the Court 
and Liberty, &c. to difi:rain, &c. nettber nib be abet in 
faCto, to at tlJe 19IafntUf niD melt (linking ar:aUotu. 

'<lCbe l131atntifi teplietl de injuria fua propria, nnll traber. 
feD, tbat be ban melten fttnking 'titallotn in tbe afo~eratD 
[poure, prout, &c. . 

@nn upon a Demurrer to tbiS Replication, a Difference 
lUllS taken between a Prefentment, mbete tb£ Freehold was 
concerned, or not; fo~ Qne ia traberfablc, but tbe otber is * 5 H,. 7·)· ~, 
not; anD tberefo~e tbe l(3~efentment in tbe p~incipal (!Cafe, ~~~'~~~;f:· 
110t at all concerning tbe Freehold. is not ttaberfable; attn COUrt 5, 15· 

to p~obe tbiS DftTerencc, tbe (!Cafes tn tbe * ~argfn were 41 Ed. ,. 26, 
2 i. 

citeb. 4~ Ed+ s. b 
Holt Ch. Jufiice bcln, tbat it mas betp clear, tbat in Re- / 

plevin the Prefentment is traverfabJe, llecaufe tbnt is an 
affton founl1eb 011 tbe meet lRigbt; but it map be noubtful, 

L Wbe·, 
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[[1betber 'ti9 fo in a Juftification in an ACtion of Trefpafs, 
as bert, bccuufe 'tfg tip fln infetio~ fDfficer ,bp [[lap of C!Er .. 

M Leon. 2.42. CUre; tberefole lUbetbrr tbe l\t>~erentmcnt fS goon, o~ not, 
R~;~? iih. true c~ faffe, 'ti~ mil fufficient to ercufe tim from tbe 
2. Vent. 35. -m:rerpl1r~. 

gnn Junice Dolben eitel) a ([are between Lewis anD Hart 
in C. B of bra obm Jltnollllenge, tnbtcb l11a~ [)£bt fo~ an 
9merciamcl1t in a Qtontt=lLret, fo~ a mufance b~ougbt IIp 
tbe lL 01'0 of a ~al1ol; tbe [)ef£ntmnt pleanetJ, ann trallet$ 
fen tbc Jfact of tbc \}3Jffcntment, a~ bere; ann it mas an .. 
JUDgeD, U)ilt tt mtgbt be ttilbcrfeD; to tnbicb Holt ell. Ju-

z Cro. 582.. nice agrfctl, brcaufe 'ti~ upon tbe fame )Renfolt l11ftb a Re
plevin, or fupra. 

9fterwartJs tbe (!tourt lllcHneD, tbat tbe Traverfe in tbe 
P~fllttpal <!tafe ltHl~ turll taken, fo~ tbep belO tbat J1!)~erentz 
ments in tbe Quarter-Seilions of tbe @eace, nnn eben in 
B. R. ate traberfdble; ann if 'tts fo in ([ourt~ fuperiol to 
tOe Jl..ect, a fortiori tt muff be fo in ~~erentm~tlts at toe 
ILcet. 

15£fttJe~, if tlJtS W~erentment tboUn) be remobett bp Cer
tiorari tnto B. R. 'till clJ?at toat 'US trnuerfable. 

at anotber Dap, tbe <itounfel fo~ tbe t.;;itthiUff pcrCefbing 
tbe IDpfnton of tf)t ([ourt to be againff blm, tuel' ribjeften 
agafnfi tbe W'Iea, flecaufe tbe £DefenDant Dab JuUtfien as 
Bailiff to the Dean and Chapter, withollt {hewing any 
Warrant to dif.hain, fo~ a 1BaHfff cannot bp flaw ntffentn 
fo~ Bn amfrctament, lUitbout i1 Warrant from tue Steward; 

~ ~f~f 573· ann (utb [[{arrant 0: ~ nD~Hept otrlJbt to be parttclIlnrlp al. 
10. .691$· lebgen in tile Jiufftfication; Uj£ Wlea is fiket11tfe ill, bec8ufe 

tb~ [)efenbBttt bin not aUet in fafro, tbat tbe lSIafntttf bin 
meH fiinking '{[aUom. 

Ho]t Ch. Jufiice took tbrfc Differences betwecn a Jufii
fication in Trefpafs (as in tbiS €afe) anti an Avowry for 
an Amerciament in a Court- Leet; fo~ in tbe ]utlification fOl 
a ~refparg, 'tiS abfolutelp Ilccdfacp fo~ the IDefenllant to Cet 
fO~tb a Warrant or Precept, &c. but 'tiS not necelfacp fOl 
()im to aUet tbe ~attfr of tbe l\1)~eref1tment, becaufe biB 
~I(a IS onlp in Excufe. . 

')But tn an Avowry be ougbt to allet in faCTO, tbat tbe 
Il!>lafntiff commfttel.l tbe Qtrime fo~ \llbicb be lUas amerceD, 
tuftbout llJewtt1~ anl' autbo~it!' to Ditlrain, becaufe be fs an 
9ttol; anti a JRepleUin fs an art ion founDen on tOe JRig-fit, 

tc z.6EH1·· S. 8, anD tberefo~e in fucb affton tbe QtommanlJ ts not t tnl# 
rD. 17.. I4· lJerCabIe. 

2 
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gt lilll tbe <ltourt ttlE're an of ®ptnion, tbat the Jufiifi,. 

cation or Bar \l1Ll11 til, beenufe tbe IDefentHlnt ban not fft 
fo~tb fin!, Warrant Ol Precept from the Steward of tbr. 
Q!OUtt, fo~ big autbo~itp to lltffcatll, ann tl)at tbe .aUe.!Ja~ 
UOH in lAg t\3ICil, tbat be nUlratncn per Mandatum of t~e 
Denn on'O ~lJapt£r, &c. hl fttllolou~, fo~ n '1Batltft caunot 
tltfiruin b~ tbut ~eanfj, no~ otbertnife tbnn bp ([Hrtue of a 
Precept tlircHen to bim bp tbc @>te\tsm:t1 of tbe Qtom:t; fo~ 
ttllJicb iRe afon 

'([be ~Iatnttff ban J]UtlllU1£l1t. 

Watron rverfus Clerke. 

A Plaint tn '\ttl?fpaf5 on tIJe ;1['ofe ttHl~ cnt£tetl in one ofW~crc .an 
the Counters of tl]£ €Jbrriffa of London agatna Wat- :a~~d:dISon 

fon; ann bffo~e nup DeclaratIon tna£$ neHueren to f)im, an the Cuftom 

Habeas Corpus cum caufa tuff£) b~ougbt to remobr it tnto of dLondol1 , I 

. an removen 
B. R. Dnn It was returne'!) JJennaHp, tbat ut fuel) a <!rOutt by Habeas 

Venit (<[{nlte) & affirmavit quandam quc£relam (verfiu Wat· CorPZ!S, aPro

fon) in placito tranfgr. furer carum ad damnum 500 J. unde b:e:~~\~~:l 
exitus inter partes junc1. exil1it & adhuc pendet indifcl1ff. &c. 

ann now tt tuna maben fm t1 Procedendo, upon a @lutT: 
genion, tbat t{Je aCfiOIt tlHH3 comt11encrtJ in tbe afo~JZft1in 
<[ourt fo: [ctluOaIotl9 [[{o~n!3 {poken of Clerke bp Watron~ 
(viz.) fo~ cuttmg {Jet Whore, Wi)icb fa actionable tbrte b!, 
t{Je Qrullom of London, but not rlfrwbere ; tbetcfo~e tf a 
Procedendo fi)GUltl be DentED, Clerke tuouln lofe bet artion ; 
attb mOl£o\)£t bp t[)i~ ~tan9 all fueb actions woulD be tle= 
firopc'll onO 1011 illJutnfi the QIlifiom; ann an Affidavit ttll1l 
p~onUcen, tuber£ln Clerke nCpOletJ, tbat tbe onIp QI:uufe of 
9ttlon tung ut fu~ra. 

~i1n a {)iffnflHc tn(H$ tal{fl1 between an actfon b10ugbt 
on il Bv- Law, nntJ trntouen {Jere tnto B. R. ann ntl amon 
l:l~oucrlJt on U]e CGfiom of Londofl ; fo~ ttl tlJe <[Me of tile 
By-La w, t{Jc (perini ~ilttCt of fucb lLaw ourrfJt fn certnfn 
to be returncn upon tl)e Habeas Corpus, &c. othertnife tf)e 
<1tourt cnnt10t tuhe Jaottce of fueb a p2iuate Law; but 'tiG 
not fo tn nit amon founoetJ on 0 cunom of London, be" 
eaufe t{Je 'C!ourt ex Officio tnHl t(llie IDotice of tuore Cuftoms. 

')But tbe C!ourt n10 not nifoul tbi£' fDitlilHHoll, anti Holt CuriJi 

Ch. Jufiice ftlltJ, tINt It notl) not appear bp tbl£, Return, 
tubat tna£) tbe <ltoll[r of ~cttoll, that tue Vcclot'lltiolt it [elf 
ollJJbt to be rEturneo upon tuc Habeas Corpus, nno turn tlJe 

L 2 ([attn 

/ 
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([ourt wouln fce wbat lna~ tbe <!talICe, &c. anti if tue 
[~rit \tias belfbct£O befo~e tbe l\!llailltiff baD neciareo, pet 
be ougbt immentat£ll' to enter bi~ Declaratiol1, lbnt tt 
be returntO upon tbe Habeas Corpus, [0 tbat tbc ~tlUre of 
£Htion mflJbt appear to toe QI:Olltt; onn trJllt all tbe E31o~ 
ceebingfJ ougbt to be returneD in tbiS ~are ns well a~ tn 
an artion upon a By-Law. 

Qfterwarng, tbe ~OUtt confitrerfng' tbat tbe affton mourn 
be loft, if a Procedendo tl)oulD be granteo, tbel' aUOlDCi) tbe 
®ffiCfr to amenD tbe Recurn of this Habeas Corpus, ann 
to make it [pectal, ut fupra. 

gnt'l tbereupon a Procedendo was grantelr. 

Salter 'Verjus Kidgly. Trin. I Willi' & Marix, 
B. R. Rot. 349. 

One who is IN Covenant, &c. (tbe J;llafnUff tu;,cTareb quod (tbe De
~o~~~tYn~~ fennont) pe.r ql10ddam fcriptllm f~ttu~ (at f~Cb a Do!, 
covenant Y anb }1t)face) CUJus alteram partem figt1Io lpfius Kldgley figiJ. 
with ~nother lat. & hic in Curia prolate recttinn ns follotnetf)! Imprimis, 
;~~t;: a (bere nil tbe i)f£tJ toa~ rectteb) anti tf)e 131eacf) affignctJ 

tuag, tbat one Rock baD not patn )Rent to tfJc lSlaintttf. 
~bc IDrfentJallt crau£o Oyer of tbe iDun, tnbfCb mas en:: 

teU'll in h:EC verba, anti it tua~ to tbe ~tf£ff following, 
(viz.) Articles of Agreement made between John Saller~ of 
the one Part, and Charles Roc/t, of the fame County, Baker, 
(but bIb not ra~ of tbe other Wart) a~ foHOlUctb! Impri
mis, That the faid John Salter doth for himfelf, his Heirs and 
Affigns, fet and let one Houfe or Tenement, called, &c. unto 
the faid Charlu Roc~, for the yearly Rent of, &c. payable 
quarterly: And whereas the aforefaid Charles Rocf{ hath a
greed, and taken the Houfe aforefaid, paying the Rent 
quarterly, and leaving it in good Repair; and that the faid 
Rent may be fatisfied, as aforefaid, be it known unto all 
Men, . that I John Kydley do covenant for my felf, &c. on 
the Behalf of (he faid Charles Roc/t, that is to fay, that the 
raid Charles Ro[~ flull pay the Rent and perform the other 
Covc;'nants, &c. reciting tf)£m particularfl', &c. bJbtcb 
iI)ccn Uifl!:f fealen bp Rock ann Kydley ;' anti aftrr Oyer, tbe 
IDefenl.l11nt DemurreD rrrltcraUp. 

gun it ttme arlJuen fo~ bim, tbat be \rH15 not bounD l1p 
tlJI9 Covenant, fJrcaufe (]£ Unu, not a ~attp to tbe Deen ; 
anti 'tia a mule in lLatu, tbnt be lUbo is not a ~art!' to tbe 

f iDeeD, 
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DeeD, can nrftbrr gibe o~ tofte anI' 'Qrbing b!, it, &c. £t= 
cept 'tis b1.' [[lap of Remainder, lnbfcb fa not tbh'J ~are; 
anO fo~. autbo~ttip.~ in ~Oiltt, tbe ~arcs til tbe '" ~arJJ{n : in~~o67~~' 
were Cltell. 2 Roll. L\br. 

::'20. 

2. Cro. 359, I Ina. 552. Roll. 72. See, Lc\', 1;8. ;;. Lev. 74. 

It ruMl argn€'O for the Plaintiff, t[Jat t()in Deet) toag in 
J'aature of twO [)eenG upon one flnn tbe fame IIDi£ce of 
10orclJment, (whirl) migbt 11ft!' tueU br, a~ it wag tlgrcell 
on nIl ~ttJ£~) ann tbetero~e tlJC Defcntmnt llJan be ob!lgeD 
bp it; flnD it ootl) not appear in tbi£{ <[are" lnuetber tOe 
Dun tuns in'Ocnteo, o~ not; fo tbat if 'ttg taken aa ft 
Deen of tOe fitfi t]!)erfon, ann a ~ttflnger, be mop be bet!, 
well obIirreD tp rucb a DeeD to babe all!' ~bfng perfo~mcn t.:40 Ed. ,. 5· 

F'd . t.r. "'f . b' f Z"'\ tof k. ('I. FHZ. Abr. 1l.£J a I eJul1or, U) He ~n o~m£r liJfll':u waG a cuuo~nrp Tic.ObJi? 16 • 

.Jro~m; nnn to p~obe tfJU, fce tfJe Q[nf£Sj in tl)e t ~arllm. F.N.B.146.B. 

afro one mbo hl not a l~ilttp to tl)e [)eell map be maDe 
an attomep bp tlJe Deco it felf, to milke Livery and Seifin 
upon a jfeoffment. I inft. 52. b. ann tnycre an attomep fs; 
mane bp a £OUll, to tn{Jic!J {Je i~ a Stranger, tr)e [)efll tt 3 Cro. 90!. 
felf map be by Indenture as:s weil u~ bp Deed- PoJI. Noy 49. b" 

Holt Ch. J ufiice fJelD, tfJat one l~attp to a [)eetl COUlD 
Itot cobenant wiU) anot{jfr, mbo tuoa no ~Lltt1.', but a meet 
Stranger to it; but onf mbo trs no !part!' to n [)eeD map 
(otJennnt wltlJ onotl]£t mho fa a )Flattp, anb tbenbp oblige 
bfmfeif bp @>eaHng' tt)e DeeD. .' Reg. 165 h. 

~be en:Outt tuaa clrar tn [)PtniOlt, tbat tbe Uttion bin lie 
tlgainft tye i)efell'Oant upen tUl£J DeeD. 

The Lord Lovelace's Cafe. 

T HE L<;>rd, L~velace brfng- ~bicf Jurtice in Eyre of oil WHrl\~lt .of 
rbe fawn.a l·orens, &c. upon fDntfJ mi:lle brfo2l? hIm the ~ht~t 

_' • ,. Jufl:tcc In bp T. S~ oue of tbe untler ::.Jfficcr~ of toe jfoJeff of Dean, Eyre,dirc8-
tiJat A. B. nun C. I}Dn ktHen feunnl .[)OC9\ unO cut nnn fel- cd to 4 Mp(

len iWloo'O anti ~tffa growing tn tbe JFoJrft, IJtnntfO n [engel', is nut 

[[lattt1l1t unnet tue 0.eal of bt£; IDfftcc out of ([DUn, Oitl?(f= gooJ. 

to to a Me{fenger to take U)C nfo~r£mtJ L3(t[OIt~, bp IlHrtue 
tbbeL'£of b~ £Hi) toke tl)CUl into Ql:uftonp, DUO tlJere lti?pt 
tf)rm tfllrtP. Dn!,g; nftctluatlUl toe!' remo\JrD t{}cmfelUf!; 
into B. R. b~ Habeas Corpus, upon tvb!Cb utI t~!~ ;13ilttft 
lVa~ t£tutnrtJ. 
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ann nom it Ulfl~ ntgu£ll fo~ U)f };)Iotntiffg in tbe Habeas 

Corpus, tl)ut tbe Chief Jufiice in Eyre ban no )power to 
grant II matront to take tbe Body of anp ~an upon fucb 

* I Ed. ,. Uti 1!lfo~mfltion, ut fupra; fo~ tbe * ~tatute fS erp~efg, 
cap. 8. tuat no g~)fl" (ball be token o~ tmp~frOnfn fo~ Vert or Ve

niron, if be t~ not taken in the Manner, &c. o~ firff inDict. 
t RegJo.8.b. e'O, &c. anll fo~ otlJer autbo~!ties in tbiS llDoint, tue ([flffSl 
F. N. B. 67· in tbe i~ wnr~tl1 lUcre ciUll. 

1l3ut anmitting UJut tfJe ~bief Janice in Eyre ball an £lu. 
tbo~itp to make tl)i!, [[(artant; pet it being ntreEfen to 11 
lnlong liD£tfon, UJe ~okti1g hJ tmfa1llful, fo~ tbe [[1arrants 
of fucb <lIbier 31uftice ougbt to be llir£ctell to one of tbe 
IDfficcrg of tOe Forefi, ann there fs no fncb ~fficet fn tbe 
Jfo~etl a£) a MefIenger; ann tbts ([off. refemblrs tbat of a 
~utlt(e of tbe @eilcr, mba cunnot birett bts mJarrtlnt to 
bia €5>erbant, o~ to anp otlJer leerfon 1llbatfo£uer, but to 
tbe Confiable or ParHb-Officers; tbetefo~e tbt~ (ltommtt. 
ment \illl£) ttl~ongful. 

Econtra. :lit mas arguen on tbe otber €bille, tbilt tbe C[omplafnt 
mane bp the ~ratute I Ed. 3. tua£) altogether o{Jfltnfi mini
fierial Officers of tbe Foreft, ann not one [[lo~n tberein ron~ 
(erUing tbe Chief JufHce in Eyre, tbcrefo~e bin autbolftp 
t~ not refirninel1 bp tbat Statute; finn mo~eobrt it tv,19 the 
(on11ont ti!>~ucttre in fo~mrt Dap9, to grant [[{orrants ut 
fapra, anb the antfent llVlatttfe hl altuaps tIie beff rlE.tpofito~ 
of oIn !Lows; ann it tuoul'n be bet!, illconllenicnt fo~ tbe 
mittg', if tbe latu llJouliJ br, tbat a [[tarrant cannot be 
granteD b£fo~e U)£ [)lfel1'tu:t i£) p~efcntell, brcaufe upon tbe 
firll Jtlotfce thereof tIJe Q.trimfnal mtgl)t fi!" ,1110 fo efcape 
ullpunifiJ£i); mll.'l tbtg ([afe lUa~ Iike\Utfe refcmbleb bp the 
cn:oullfel to U]flt of ]ufftcr~ of teCate ant! Qronfi(lbfefl, wbo 
mnp IuUJfnHp take <lCrimtnaIll tn tIJe fact; ann JuffiuS of 
lSt'fl(£' mar grant tbcft WUl'rnnts:) upon ]nfo~mntion, anti 
l1efole. flnp ]nnmmel1t, to llpp~£b£l1n tf)em. 

Curia. 'lBut U)C C[ourt \nag of ~pU1ion, tbut tbe ([afcs tn~te 
not patonel, b£coure tbe autbo~ttp of ];ufttu£s of 1geae£' anD 
<Irollfiilb!r9 t~ e~p~ffa bp tOe ~totute to app~£bel1n ~al{'. 
fatto~~; !Jut til tbe p~tncfpnI ([are, tOe Statute 1 Ed. ~. is 
q:p~ff~ to tlJe contrarp, ann fo~ tI)e JRcllfot1fJ afo~efaill, but 
efprCtaIlp fo~ tbnt tIje [([larrnnt tnfl~ tJirrttrl1 to a Meffen
ger, tuben no i'fficr.t of the jfo~fff 16 {mown bp tbllt JEldme, 
tfJta QIommltmrnt W,H3 fJflll unlatnful, anO all toe l13arties 
were blfc[Hlt!J£l:i b!? Rule of <t.tourt. 

I Nota, 
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Nota, 3!t tuas agreen bp tb~ee J\Ul.1gfS itt tf)ctr atlJument ~yha~ is Ta~ 

of tbts arafe, toot ~aktti!J in the Manner \tl£H1, tuben a j\~~~~~r.thc 
~i!n tuas token tn tbe very Fact, o~ real1p to bo it, a~ lllftb 
fJis Bow bent, o~ rea'Op to tltp bi£l Dog£), Ol lllftb biG 
lPan'Ds bloonp, an'D tbat fitfOfng ~imbet of tbe jfo~eff in a 
~an's ~otremon, (viz.) in btl) ~at'O eaG llla11 tbe cztafe of 
one of tue l\!)etron~ committe'D) tuag not a ~akil1g in tbe 
~nnnet wit[)in tbe ~tatute afo!cfai'D; but tbe ([bier J\u= 
Hice 'Doubten ag to tbat ®atter, but aU agreen tbat tue 
~flldnlJ upon a frell) @urfuit tuag a atakfng in tbe 9Jj}almer. 

Ecclellon rverJus Petty alias Speke. 

T HIS lUag a ~tial at ')Bilt in Ejectment, wbetefn tbe 3 Mod. 259. 

qrttle of tue ~Iatntiff tuag as It>eir at Law to tbe ~i c,, 8 
Lady Speke, tubo nidi f({fe'D in Ere of tbe lLantJs in mue. s.l~~vcr 9· 

tlton; anll to P!Obe l)la l\3enfgcee in o~Oet to make out bis Where an 

'firitle as fpett, &c. be offeten an anftuer tit Qtbancerp, mane ~~~ar~t p:~
l1p tbe Defclt'O,1ltt Speke (ttlben be maG an 3lnfant) per Guar- Guardianum, 

dianum, in tubfclJ tlnftuer tbe l\3enigrec tuaa (onretfeD. heis not con-

b fir r I f S k r "" b m . , n eluded by a-13ut t e ",",oun e O~ pe e 0ppO.£u t e .lJ.'callmg tbtS «n- ny Matter in 
fWtr, becou(e it tuaa mane upon tbe Oath of the Gua.rdian, fuch Anfwcr. 

ann not of tbe 31nfnnt bimftlf, ann tbetcfo~e not to be a[$ 
lowen ag ~bftJence aga.tnff bim; fo~ tbe QJ;tfeH of an 3'ln:= 
fant'a 2tnftuer to a 'll3tU tn ~banc£r~, is to no other ~ur= 
pore tban to make PNper )F)orttea, fo Ba to babe an IDPPOl' 
tunttp to take D£poiltfol1£1, ann to e~nmtne ~lttnftfe~ to 
p~obe tbe 9JE}att£t tn £[luefiion; an'D an 1nfant is ueber 
contiUtleD bI' anp ~att£r contalnen tn bi~ anftuet per Guar-
dianum. 

16ut tbe \'.Court being boubtfu{ Jufl:ice Eyres went to tb£ 
Cltourt of (!Common laIcal) tben fitting, to knotu We IDpi. 
1110n of tue ]lunge£) of tIJat ([ourt in tb!!i l\!,ofllt; ann tbep 
Were all of ~PihtOI1, tbnt tbe 2tnftuet of tbe 3Jnfunt tuaa 
flO C!fl.lt'Dence againtl bim, an'D tbetefo~e it ougbt not to tie 
reatJ; to lnbfcb toe ([ourt agreetJ, an'D fo it tuas rejetten. 

'{[ben it tuna offeu'D in <!fbt'Denc£ viva voce, tbat at 0 What !hall 
~tial (n ~feffme"t bet\\1een Sir WiIliam Gerrard ann toe be adl;li.rted 

110m [)ef£n'Dant, fo~ l~atcel of tbe lLanb~ now in £lnut'ftion, ~~lC;V\~-hat 
tbe iDefrn'D8nt Plol1uce'D a iDern of JReIcafe, tublcb bon n not. ) 

([Inufe in it to p~obe UJe l\3ebfgree. , 
'16ut it waa objecte'O, tbat toto QEbtoence OUlJbt not to be 

illioweb, becftufe tbe notu tSfaintitf tun.s not ~artp to tbat 
~lIit 
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@>utt in tubtcb tbe lReicafe tuas p~o'Ouren, & Res inter alios 
acta non nocet; ann linotbet l~earon wa11 rriben, tuop tbt!) 
tl)ouln not be ~binence, bccau(e it ougIJt to be mutual, but 
tlJe ([ourt tum not permit tOe Qrounfel fo~ tOe iDefentJant 
to gtbe fucb (fbitlence; ann it tuaS3 comparetJ to tbe ([afe 
of Depofitions taken to perpetuate the TefHrnony of Wit
neffes, if afteriDl1rtl9 11 ~U:lttn£r11 lboulD tlfe; pet tbe [)epoli: 
tions aJan not be Q;utnencc, but onIp between tbe W'arttcs 
to tOe @>uit. 

Curia. 13ut tbe flCourt belO tbt~ to be gooD (!fbiDcnce, anD it tiff .. 
fera ftom tlJe ([fifcs put, fo~ bere the DefenDant migbt !Jibe 
tbat betp iDeetJ in ~tJttJfnce, if be UJou!n; ann 'tta rearon= 
able, that the 19fatnttff «)ouID babe tbe fame anbantage to 
p~obe 1t viva voce, anD tbe nltber, becaufe tbe DefenDant 
batb tbe i)eett in bis ([uHOtlp, anll migbt nifp~obe tOe 
[[litnefs, if be (tl1o~e faIftp. 

1But tbe @£otgrcc being p~obeD, tOe (.!tafe wag tbll~ fo~ 
trJf Defcnoant: f[ ([1)£ Lady Speke, about ttuo !.gearg 
finee, ban, bp IJet @lUI in [[lttting now p~onucen, bebifetl 
tbefe llallb5 to t{Je [)cfenOattt. 

~W~.nlf 15ut tbe W>lainttff'., tn OlOet to fet aliOe tont [[till, p~o. 
rc~okc\~eot bnteO anotber [[Hlt fubfequent to tbe BtlT, fubfcrtbeD IIp 
firft, if ~he tblee [[lftne1l'es, bp wbicb [[Un tbe Lady Speke ban fikelnife 
~e~to~dg~~d bebifeb tbefe I!-auna to t[Je ~efen~altt; anb it waa p~oben bp 
Will i~'Law, tbe bee!, imlltncffes to tutS iNllll, tunt tbe ([ellatrir btb 
but void. fig-n it in tlJeic iPlefeuce, but tbat they did nor fubfcribe it 

in her Prefence, fo? tf)at file ligllen it in ber 1l3en,tbambcr, 
anO tbep fUbfcrtbcn it tn tue Hall; ann it was pofittbelp 
p~oben, tbat it \1;ng not pomble to fee from ber CZJ:uambet 
lbuat tuep otD ilt tue ~!lbfe in tue )1)all, tbere betnIJ a li!>ar~ 
fUIJc, Ol etlJht Ol ten tltttttn!J €5>tatr11 between tbofe 1J)Iaeeg ; 
it wa11 alCo p~o\letl, tuat tbe ftellatri~ continuetl in uet 
CZJ:bamber all tDat ~tme tl)e [[Iitne1fea tucre fubfcribina. 

[[{bereupon it 1.111'iS infillcn fOl tue ~Iaintiff, tuaf tuo' 
tbiJJ lall [[lrittnlJ \na~ not a UHn fufflcumt to pars ILanng, 
nceo~ning to tbc <!I:{rcumllantell requiten bp tOe @)tatute, bp 
11lbicu 'ti~ etP~ft1p cnJoinetl, tbat tbe [[1ttllelfes mull fUb: 
feribe in tbe llD~efence of tue Qteltatrir; pet it \11ag a iDeeiJ 
of Revocation [ufflClcntlp erecuteD witbin tbe firth ~ara~ 
IJrapb of tbe S;9tatute; fo~ a9 to a Revocation, 'tia not te= 
quiren bp tbe €5>tatute, tbat tlJc mitnclle£; tlJouln rubfcribe 
in tue @lefence ·of tl)e 113attp reboking, fo tbat bp tbi~ 
DeeD tbe firn [[Jill l£; reboken; ann if fo, tben tbe Lanns 
mua llercentl to tOe !Leffo! of tbe W>lail1tftf. 

2 ')Sut 
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'J.J3ut tbe C!1:ourt tvtl~ of onotber ®ptnfon, (viz.) tbat as Curia. 

to tbe iDebife of llanOS, tbe later [[lUI maS boro fO~ tbe 
Drfect befol£:mentfonell; but tbl'p belli cleatlp, tbat it 
lUouIn not operate fo as to be a JRebocation of tbe [[1i11, 
bectlufe tbat woulll be contratp to the apparent 31ntent of 
tbe ~efiotti~; fo~ 'tt~ plain lbe l'l£n~nel1 it to be ber mHII 
(anll not to be a JRebocatfon) becaufe it beats tbe 'Ql:itle- of 
ber mlflf. 

£lotu tbe fixtb Paragrapb of tIJe @tatutc concerninG' Re~ 
bocatfo"~ fa, That a Will {ball not be revoked, . unlefs by 
fome Will or Writing attefied by three Witne{fes, &c. 
\Ubicb mull be tntenDeo, tbat if tbe JRebocatiotl ia bp mum, 
it mull be Cucb a [[lUI fOe qualifiell as in tbe fo~mrt J;>ara~ 
JJtapb, (viz.) a mill OlJnell anb fubfcrib,Cll ttl tbe nt>]CfenCf, 
&c. wbtcb tbis was not., tberefole it cannot be a Revoca· 
tion bp mtm; anll it plain!p appear a; tbat tbe Iletlatrtnte" 
ber Intenllen tl)ts [[{titing to be a lReuotatiotl, but bp rna" 
king it bet Lall [[lUI, tubteb 'tf~ not, becaufe 'th} \loin. 

Nota, 31ll tl)t11 '-!tafe Sir Geo. Sheers'~<Irare tuaa etten anll 
allowell, &c. \l.lbicb tull~ alljungtll in tbe C!1:ourt of ClCommon 
WleaSJ, anll it tuas; tbus : 

if. Sir George Sheers being Gek in ')5ell, mane biSJ mill; 
\lJbicb be fignell tn tbe ~~ere'Jce of tb~ee mitnetfes, but .be 
being berv til., tbe [[lftne[e~ wftfin~etu fnto a llDaUetp, anll 
tbere fubfcribcn it, bettueen tubfcb llDallerp ann tbe 15eo= 
(bamber tubere tbe ~e(fato~ lop, tbere \\1a~ a ILobbp tllftb 
glan~ [)oo~a, anti tbe ~Iafs b~oken in Conte ~faces; ann 
tt tuas-; p~ouell tbat tbe 'QI:efiato~ migbt fee from bf~ 13etJ 
lUbere be lap (tb~o' tbe lLobbp anti tbe b~(Jken Ql5lars,mtn~ 
norua) tbe 'ijCable in tbe ®aUerp tubere tbe mttnetfea Cub" 
fcttbEn tbetr mantes; ann tbia tna~ alljungell a goon [[(in 
to pafs lLanns ttlttbtn tbe 1ntent of tbe ~tatutc, fo~ It 
I1Jall be necmeo to be fubfcrtbcn in bta Prefence, aa far as 
a ~an map fce in an l1Joufe. 

Nota niCO, (tbat in Speke's:; ([afe it {Ua£; belO bp tbe 
<1tourt arguendo, tbat tbts @>tatllte ban not taken atDa!, 
}l\cbocationa of ILaff [[lUla bI' aHa tn Latu, as if tbe 'Qi:e= 
nato~ llJouln ufterWi1tll~ make a Jreofi'ment cOlltrarp to tbe 
matlf, o~ anp otber act inconGfient \\1ftb it; but tOat tucb 
1Rebocatioll~ remain as tbep tuere befole tbe malttl1~ tU1SS 
@>tatttte. 

31ubgment fo~ tbe Defentlant Speke. 

M Sarsfield 
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See the Re-
Sarsfeild rverjus Witherly. 

port and En- • 
try of this T HIS tuas a fpedal arttGn ~n tbe cztafe foltntJetr UpOlt a 
C;;e. Bill of Excban'ge n~aton In France lTp tOe Drfrnt1unt 
~ill eont~~!· (tfJe @lOll of Dr. Wir-her]y) upon biS .fatber beef, in lllbtcD, 
change tbe ltDlail1ttff laill tlJe Qruftom too ~enetal, (viz.) 16et\l.teEI1 
drhaw~ byone QQctcr'nntd & alias perronas ibidem refidentes & neg:o-w 0 1S not a"'!!:-' V "P ,v 

Merchant tiantes, &C. anb tbat tbe IDefenllRnt trias a ~ettbal1t, anb 
but a Gentle- bldu tbe 13iU· ann: be fet fo~tfJ, tbn't tbe 'l6ill tua~ protefi-
man, makes d d ' 

• him liable e, per quo, &C. 
upon the 'Q1:be iDefenbont plcnnetJ rpeCiaHp, tbat be is a Q15entle. 
CuLlom, &c. man, ann @lon anll fJ)eit of Sir Tho. Witherly, anb traber= 

feb, tbnt be tua:£) n ~r1erchant; ann upon a iDemurrer fa 
tbhl llDlea the Defellbant ban ~unttn1e"t in B. R. anll upon 
a· ([ltft of ~rto~ b~oug{Jt in tbe cn;rcbequet1QI:bamber, 

Cro. EI. :1.01. lit man arguell fo~ the Wllainttff in ClEttO~, t6at a cztona,. 
beratron of a J.l!)lomife fS ue-uec tt£lbttfable, "o~ aUotuetJ to 
be ttaberfcll; but 'tig tbe l\D~otnire it felf which is ttabetr~ 
able; anD tbat it tuag altllapg bellY, tbat fn tbefe (tarts of 
BiJls of Exc:hange, (:flat tbe llerp act gf i)~lltuf"g a 'J6lJl 
maken tbe D~ilwer a ~euf)'attt, wttbin .. tbe ([UllOIn, as to 
a fpecial ~UtpOre to maRe bim terpenOble ta tbe ~attp up~ 
on JElon.papment; anti tbet£fd~e be is concltlt1ell to fap tf1~ 
conttaip in an affton b~ougb't a~iUnft blm UpOIl fu&U 13m. 

Econtra. {tbis Declaration fa fpetin'; aUD tn manp ([arra tbe 
~atter map be fpectaU!, tratJerfttJ, IDbfcb Plobablp migbt 
babe been giben fn (!fbf'oence upon tbe Benetal 31tfue pleaDeD; 
(~o tubicf) tf]e fltOUtt fnclineb) mOl£oUct the QI:tlfiotlt of 
®ercbantfJ (an to ll~ntuing 113i11i;) ueber £~tenn£j to an!, mba 
are not W€rcf)allt£); fo~ it tbe ([u{fom llJoulD be fo general 
aa tOe llDtafnttff tatf] ret fo~tb fn tb{g Declaration, (viz.) 
bettueen all Perrons negotiant~s, tben 'U6 not Cullotn bur: 
Common Law, ann if fo tbe iD£claratfolt i~ ltot gOOD, be2 
cnufe 'tf~ fpetial. 

Curia. 13ut tbe Il.t ourt belD it to be teafonable, tbat tbe Defen~ 
lJant fi)ouln {Jube lLibettp to traberfe tbe fpecial ~attet, be
enufe tbe Declaration tna~ fpettal; anD a Differel1ce \nag 

I Roll, Rep. tfiken bet-ween a 4tonfi'betation of a ~~omm~ Illbtcb i~ ere" 
43,4°

1
• tutell, anD a ([ollfillerottotl mhicb ig e~ecutou!; fo~ tbeonc 

i~ not tra1Jerrabfc, but tOe ot~et is. 
at lall, upon <!1onfineratfon baD of tbe 31nconueniende£c 

I11bic'D migbt enrtle, ann tbe ~urpicion tnbicb mtgbt elltteafe 
3 amongtl 
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amongff fo~etLln ®ercbant~, UPOIl 1.5i11s of (!J;;rcDange, if 
~etfom, tubo took upon tbemfelbes to tl~alil rucb 13tH!) 
fiJouln not be liable to tbe ~a~ment tbereof; tbep all ftBrcell 
tbat tbe 9lunnment fijoultl be rellerretl. 

Carter 'Verfus Dowriili. Hill. 3 & 4 J ac. II. B. R. 
Rot. 836. 

E" "R R 0 R of n 31ungment ill B. R. in all attion of Cove· 3 Mod. 2~6. 
nant, Wbicb tua£; to pap all Bills of Exchange, muich I?~Deelara

one T. S. bi!1 (tbe i)ef£nnant'~) .fl1cto~ tboulll lllatu 011 bim ~on t1eM~u~ 
(tbe Defenoant) popable to the W>laintitf, o~ ®~ncr; tbe c~:~ oug~~ 
13~eacb amlJncn tua11, tbat tbe fain T. s. ball n~l1\tm a 15m },O be [ct, . 

of <lE~cbange fOl 4CO 1. upon tOe IDefenl1ant, papable to tue o~~~~wi~; ti~5 
191amtiff, Ol £!D~ner, anti that the Defennant hall accept~n a Plea, 

tbe faiD ')l;iII, but refufetl to pap tbe ~oncp, &c. 
~be [)efennant pleanell, that tbe ~latl1tiff Secundum 

confuetudinern mercatoriam ban enno~ren the fain 13m to 
one L N. \nbo elino~ren it to I. D. anti that be (the [)'zfcu# 
bant) ban paiD 1001. taart tbereof to tbe fatb I. D. anb ten: 
beteD tbe Jl\efitlUe to bfm, tnbltb be refufeb to accept. 

attn upon a [)cwutrer to tbi~ ~Ieil the llt>lafnttff bab 
31ubgnlfnt {n B. R. bectlufe tbe Defennant 'Oro not fet fo~tb 
ill bta 1l3ar fpeciallp, tubat tbe <[ullom of ~etcbant!1ltJa!1, 
fo~ UPClIl fucb n general allegatton ut fupra, tue Q!:outt tutU 
not take motice ex Officio, tubat the cn:ufiom i!1. 

ann no\\) upon Qfrto~ b~OUlJbt in B. R. tbe cn:outt feemeb Curia, 

to be of anotl)£t IDpfnion, (viz.) t[)at tbep ougbt ex officio; 
to take Jaottce of toe Law of Merchants, becaufe 'ti~ J1Dart Yelv. 136. 

of tOe )LaID of toe lLanO; anll cfpectaHp tbey otlnbt to take 
.moUce of tbia Cullom concErning 1.l3iUa of (!Etcbange, be: 
(ilUre 'ri!1 tIJe mort ®encral omougff all tueit ([UffOUlll; ann 
U1o~eoller, tbat tI)e QI:ourta of fLaw balle, ex officio, m fe. 
l.lcral Qrafcll, taken JaoUce de lege mercatoria; as fo~ +]n= 
fiance, of tue lLaw of * Survivorfbip arnongf1: joint Mer- * The 5ur
chants, ann Itk£IDife of fcannalou~ [[lo~n!1 fpokcn of tbem vi:,or has ne 
in rcfpect to tbeir ~ralle; fo tbep beln tbi£> JJ3lea goon, be. RIght. 

ing general, ut fupra; but p~obablp it mfrrfJt babe been 0= 
tlJcrtuife in a [)eclaration on a 15iU of C!.C~cbailge; fOl tlJ£te 
tbe ~{afnttff fiJoultJ fet fo~tb \nbnt i~ tbe Clturtom of ~etr 
tbant~. 

'atbe 3Jutlgment wa,G rellerCeD. 

M 2 Heblethwait 
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Heblethwait ruerfus Palms. 

j Lev. lB· IJfl an Action on the Cafe for diverting a Water-comfe, 
~. ~od. 48. tbe ~laintitf tJeclartb, to at tOe Defennant malitiofe, &c. 
s. c. infregit a certain ~tIf!bam, & perinde bib bibert tbe [[(0= 
~ Tr£pafs, fer.coutCe ab antiquo & folito Curfu erga tOe <!tol":mfU of 
ra:io~ i:c 

a- tbe J$)lafntfff, bp BeaCon tubereof be loff tbe W~ofit~ of bi~ 
good upon fatb ~m; but nib not Cet fo~tb tbat tOe [[later nfeD to turn 
~ho~ ~~~e~fla big ~iIf, o~ tbat be ball an!, otber Ilt>lofit tOereof, Ol tbat 
Wrong-doer. tbe matet'COutre tuag A ntiquus aqua: Curfus, &c. 

~be DefennBut plealleb fpetiall!', tbat be is anb tuaG fef" 
feb of fucb a ~tece of ILOlltJ upon tuOicb tbe Dam tuag e" 
reeten, anb bp mOttO tbe Water had ufed to run to bt~ olnn 
~iII, tubtcb \t1a~ latel!' burnt bolDn, bp JRcafon wbereof be 
bab 110 ~annet of mfe fOl tbe matft, anb tberefolc be 
b~oke tbe Dam prout ei bene Iicuit. 

ttrf)ere tuns a fribofous J1eplicatfon anb JRejofrt'ller, atttl 
tbereupon tOe ~Iafntiff bemUrretl; but tbe Dffpute tuas on" 
Ip con(erl1fn~ tbe @1ufficiencp of tbe Declaration anti the 
13at. 

]It tua£s atguen fo~ tbe 191afnttti in ~trol, tbnt tbe iDe .. 
elaration in tbe o~flJinal Glttion tuas:; not goon, becaufe tbe 
1~lafhtfff bib not fet fo~tb, tbat bftj ~ifI \t1a~ an antient 
Mill, hO~ btn be prefcribe to babe a tmlatet:coutfe, o~ llJew 
tbat be ball anp 15enefit bp it; fo~ aU tbat be alletJgeb tua~, 
tbat tbe Water runned towards his Mill, anll not tbat it 
ttlrnell tbe ~iII, o~ nib anp otbet @erlJice. 

15efibrs be bib 110t pofitibelp aUellge, tOat tbrre watj an 
antient Water.courfe, (fo tbat a ~tabetre migbt be taken 
of tbat ~attet) but onfp unber tbe Perin de, fo~ be fet fo~tfJ, 
tbat tbt Defennant bloke tOe Dam, & perinde nib btbert 
tbe [[tattt,routfe ex antiquo & folito curfn, \t1fJirfJ is ftO 9f::: 
firmal1ce o~ aberment tbat mtgfJt be traufrfeb; tlJerefo~e tbf~ 
is not like tbe ([areg in OUt ')6oolt~, ttJlJere in fucb afflons 
'tiS lain, tbat tbe matet carrere debuiffet & confuevit to 
fUcb a ~iU, fO~ tfJefe mOlb!i amount to a Prefcription. 

13ut bere tOe f)lahttftf ball gUlp tbctull, tbat tfJe Defen" 
i'JBUt ban nnJctten tb£ [alatft,coutfe out of its anttent ([ban" 
nel, but nib not p~et£t1n tlJ8t tbe Dam tul)irb tDflsl1~t1lten, 
anb bp tnlJtcb tbe [[tater nib tun, tuas upon bt~ own Land, 
but fOllntlen biu actton meetlp upon b{uCtting tbe mater~ 
(ourfe, tnftbout llJelning Oe bab an!, 13enefit b!, tbe mater, 

I tberefol£ 
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tI)ftefole the DamageS fan) unDer tbe per quod, a~e to 110 
~urpofe. 

as to tbe @lea, it hla~ goot!, becaufc it fet fo~tb tbe 
~tutb of tbe S!eatter, anll the Defenbant ban no 9}3eatut ta 
traverfe tbe Antiquity of the Plaintiff's Mill, or of the W~
ter-courfe. 

IDn tbe otber @)i'oe it tua£s argueb, tbat tbe 15ar \naG iff, EcontJ~. 
fo~ 'ti~ notbing but a coUatetal €5lto~!" ann no ntrect ans 
ClDet to t(Je [)eclntation, ann at moll 'tia onlp argumenta-
tive; ann tbe ~outt inclining' to toat 6Dpfnion, tbe IDifputc 
refirn wboHp upon tbe @)uffi£tencp of tbe Declaration; anb. 
it wa~ arguell tblit t{)f [)eclaration maa goon upon the 
Pofieffion alone, wit bout an!, otber ~attet, fo~ prima fa-
cie, toat {r; fuffictent to maintain an action of Trefpafs 8: Pltlm.2oc 

gatna n mlton~ tIOft; fO~ tn fruerul Qtafeg where 8 ~an ~:ir;~t;fo~ 
batb toe ~otrcmon, tbo' IJe both 110 W~opett!' in the ®OOl1S, 4 Rep. 
be mup babe 'QLrefpafs, &c. 

tcbiS action is of toe fame Eature tuitb an action of 
Trefpafs, anti tbetefo~e Boon upon tbe Poffeffion onIp, ann 
tbat tbe mo~n~ ab antiquo & folito curfu, amount to as 
muclJ as if It ban been fnltJ de jure currere debuiflet &. coo
fueviifet. 
~be ~ub!Jment tuna affirmel'J, but Holt Ch. Jufiice fain, Curi~. 

tbat if tbe <!ruufe ban been ttfen befo~£ bfm, tfJC ~laintttf 
tbourn babe p~oben bis ~i1I to be an antient Mill, otO~r~ 
lUife be llJoulD babe been nonfuft. 

ann Junice Dolben ctteb a Qtafe brtlUeen * Hart anll Bar- * T. Jones 
fet. abjubgen Anno 23 Car. 2. ltlbicb \Daa an affion fo~ 157· 

@>topping an ufual anti conuenient map to bhl (tbe lfJlaln .. 
ttff's) JLaun; anll tbfS iDeclaration ll1a1l betb gOOD, liJitbout 
fbetning a Title. . 

Lewis ~erJus Weeks. 

1m an Atrion of Debt upon a Judgment in an Hundred- Dc?t l1pon.1} 
. , uugment In 

Court. tlJe ,Iafntlff beclnt£ll quod cum (tbe 191nintlif on ~n infcrior-' 

fncb a [)ap) apud W. in Com. Somerfet ad Curi3m hun- Co~m in '. 

dred. de Norton Ferrers coram feClatoribus (tuttbout naming ~:~~f:ti:rd~
them) ejufdem Curiz ad tunc & ibidem tent. fecundum darcd, tha~ 
conf. ejufdem Cori;£ a tempore CU;llS contrarium, &c. recu- act fneh a 

• r. (f ~ f ) 1 . ourt (Dram peravlt venus toe :ve cnnant :;. 3 s. tam pro damnls !effat"I'ihtfS,' 

fois quam pro mif. & cu{}agiis fuis. &C. uncle conviC1:. efl: wi,chout r:a-
prout per memorandum ejufdem Curia: plenius liquet & ap- ~:~~nlthb~~~ 

. , . 
paret curcd by . 
. Verdier. 
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paret ac Jlldicium prxdid. adhuc in fuo plena robare &: 
effettu exHHt mi nime reverfaf, &c. per quod actio accre. 
vir, &c. 

illpon Nil debet pl~flnen, tDe 19nrtfeg lt1ere at lIlfu£', ann 
tbere \X1l9 a [1etOftt fcq tbe 19fatntift\ attn nom tbe iDefen. 
'Daut mobetJ in acreff of Jlungmfnt, fo~ UJat tbe Declara. 
tion U:H15 too !Jener«!, becmtfe tnbere tbe nt>laintltf recobers 
in a QLourt not of lRec(l~tJ, tbe Dzclaratlon oUlJbt to be 
fPfCiill. fetting forth all the Proceedings in certain, tbat 
tiJl!3 \!Coutt map be flPlnifctl of tbrir 3lurf5t1i1:itoll, -ann «Ira 
of U]f )l\fljulilritp of tbrfr ~~oceentl1g:g; 

anb tl)ere 19 n!tnap£) fome [)fffe-rence tn neclaring in an 
gffton of Debt upon a ]utlgment bab tn a ([ourt of me:: 
ro~n, anll upon a ]utJ{Jmeltt obtaineD tn a <ZeOUtt not of 
iRtColD; fo~ in tfJe ftrff <.!rflfe 'tta fuffictent to neclare !Jene:: 
tilHp, ut fupra; tnit ttt tbe loff ([afe, tbe Declaration al: 
tt;(lp~ ougfJt to be fpectal; ann in t[Je Plfncipal ClCafe, tbe 
aaron belltg fOl!n'Oe'O on a j':utlgment obtaineD in tbe Hun
dred-Court, '(fbteb fa not a ([ourt of 1R£co~n; ann tbe [)e~ 
(Jut'otion being too ~rl1etaf, 'tiS tberrfole ill. 

'Qrben it l1' 11£1 olljrtte'tl, tbat tbe ~lafntttf in btg [) ecla .. 
raUon had not named (he Suitors O~ be oug(Jt, becaufe tOe!, 
are tbe Sungra of tbhl <Zeourt, anll tbat fOl tbrCe i1\rafons 
tbe iDrclarntton UH15 ttl. 

Yelv. 16, q. Holt Ch. Jufiice fafo, tl)at be ueuer knew an!, goon mea:: 
fon fo~ tunt [)ifitnaion tn occlaring on a ]ungtl1f11t bnn in 
&l ([ ourt of ll\rroto, anll fn a ([ourt not of meco~n:. 'tis 
true, a [)fffillctioa hath been mane, but ttJitbout an!, lRea~ 
fon; but itt tlJi£t ([nfe be hefti, to at tOe Declaration tuag 
too genrtfll anl) fOHnfe; fo~ lit Irall be ougbt to babe fet 
fo~tb tbc Names of tbe Suitors, wbo wcre tbe ]lungell. 

13ut ot lall it tll11~ a'Ojul1rretJ, tbat tbrre iDefcctg \Dere 
curcn bp tbe <Herbie!:; fltttl tt)at it llJl1ll be tnt£ntlen, tbat aU 
tbfa watter tuo~ gillen in Grbintmce at tbe €rtaf. 

@)o tOe ~lilinHtf ban 3:utJrrment. 

Stephens rverfos Etherick. 
Afrer a Ver-

Wrir of 1n- ovenant b~oug t bp tge JI atucr 0 an pprentIce Up~ diu 011 a IN C b f t J. fA· 
qUil:Y .rhe on tbe ]ntlenture of app~enticellJfp; tbrre Uta£) 3lutJ!J:: 
;:!~l~~~~~a_n- ment ~!' [)efaul~ DB'Mnff tbe Defennant (tbe ~a~er); upon 
tinne if the a [[lttt of 31nqmrp bet!' [mall iDamages were glben, witlr 
D.cfendant tvbtcb tbe J13lallltttf brin JJ not ratt~fie1J, moben fo~ JLeabe to 
~~lt.not con- 2 nifcontinu£ 
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l1ifcontfnue tbe action; to lt1bfeb tbe ([ouet anfwerelJ, tbat 
tbe~ bab no ~oltlet to gtlle (ucb leane, tuitbout tbe <!ton
rent of tbe IDefenl1ant, lllbttb in tf)b1 Qtafe be rdufetJ. 

13ut tbe QCounfd fo~ tbe llDlatnttff (nuUetl, tbat tbe <!Court 
flab Ji!'owtr to nibe leabe to ntfcontfnu£, lVitbout toe Qron:: 
rent of tbe @fatntiff, becau(e tb£ awarb of tbe mrit of Jjn lt 

quitp on tb£ Roll if' no otber tbQIt a Bule of <!OUtt, anb nil 
]ub1Jment; anb 'tiS clear, tbat after a fpectal ~etbtct fountl 
fO~ tbt )13latnttff f}e ma!, difcontinue; anD tbt~ Inag latD 
bomn fo~ a !Rule, (viz.) fDf)er'c:eb£t a [[lett f~ allattable b~ II R?p.Met

tbe IDeatb er tb~ ~'Iafnttff, tfjere be ma!, ntrcontrnue lt1itb< ~a~~~s Ja~~ 
out tbe atrent of tbe DefcnDant. n . -J' 

i>n tbe oUrer 8tn'e it lt1a~ fatb, toot tbe awarD of tbe Econtra. 

mrtt of 3!nQutrp on tbc Boll lt1a~ fueb a JiUlIgment, tb1Jt 
aft£ttDartJ~ tlJc pfaintUf couf.b not difcontinue,' becaufe tbe Raft. Entr. 

Defenbant i~ out of <!t.otttt., an~ batb no Dap i~l ([ou~t, b4y~r T95. 
{mil tberefole tbe ~utt IS tJetftmmetJ; anl) an ~alon lUbtCb Sid. 16. 
ifJ tJetftwineb callnut be nffcontitmcl.l. Saund. ,7, 

Holt Cb. Janice, 'flrfS certain tbnt tbe !lBian map be di[- Curia. 

continued by the Affent of the Defendant, anb tbat eben 
after a ~etlJiH tt rna!, be btfcontiltuen bp rurb ~Hr(nt, anti 
that tbere lUag no iDtfference (in JRefpett to tbe Difconti
nuance) betlllern a merl.ltlt upon UIhe joined anb a dletbiif 
upon a Writ of Inquiry; anb it wa~ belb, tbat tbe lSI at"" 
tiff couln nut bp 1La1D l1tfcGnttnue, without the ~trent of the 
iDefenl1ant. 

Skinner q;er[us Kilby. Trin. I Will. & Mar. B.R. 
Rot. 833. 

1m an 9ctfon of Covenant upon a trafe fo~ ~earg of a uP:l'l a Ne!4 
~m, tenll~tng Rent, tbe 16~ea(beg followtng wete af. ~~t~ffi;~l~_ 

figt1tD. rive, if the 
I. (!cbe W>Iafntftf in EaR faitb, tbat 20 I. fo~ tbe lRent Defendant 

of tbe ~lemftrc~ fOl (eben J!Jeat~, enlleb ilt rucb a Da!" ~7;~k:esin 
were ttt arrear, anti not paiD to toe }\!)lainttff. Bar and not 

2. anotber 13~eacb tnu~, tbat tfJe Defenbant bntl permft, to th~ .C~nn4 
tell tbe ~iII to be uneoUereb, anb out of Repatr. ~l~hJ~sh ~d. 

3. ft!bc ~bit'b tua~, fo~ tbat toe iDefenDant bab not nc. vantage may 

Itberetl Up tbe W~£milfe5 to tOe tEHaintiff, at tbe ~nb of tbe ~~ ~;~~e~~i 
'<lCerm, fecundum formam Indentura!. Demurrer, 

~be Defen1.mnt pleabeb a~ to tOe Bell ')5lcacb in Non
payment of Rent, tbat De from ~ime to 'Qrfme, at the fr: 

11ft il I 



88 Term. S. Miell. I W. & IV!. B. R. 
betal [)np~ of Jj!)npmcl1t, ban pain tbe )Rent to tbe tSfain
tiff, Et hoc paratus etl: verificare. 

ann as to tbe Repairing, be pleabeb, tbat ti luag fum, 
cientlp in Beporr, mlil condune~ IUtetutfe as befole, Et hoc 
pa ra tus e ([ veri fica reo 

anb 89 to tlJe not piclning up tbc Ji!)o[effion, be PlealJelP, 
UJut bcfo~e tbe (lEnn of tbe ~etm, (viz. 011 fucb a Dap) qui
dam T. S. habens bonum jus & titulum ad molendinum 
pra;dict. in & ruper rnolendinum prxdicr. intravit & ipfum 
(tfJ.e IDefennant) a pofTeffione inde expuJit & amovit & ad
hucextratenet & hoc fimiliter paratus eft verificare unde pe
tit judicium 6, &c. 
~nn upon a general Demurrer to tbig ~lea it wag ob$ 

jeRel' .. tbat it lUa~ ill fo~ ttuo <ltaure~; tbe one mag, flecaufe 
tbe IDcfennant bab pleabcb, tbat be potb tbe .Bent, IUbicb 
ig a bircH Affirmative to tbe Negative in tbe Declaration, 
tOat be bab not pain tbe Bent, &c. anb Co tg big ~Iea as to 
the E\epafrg, (viz.) that the ~iU was in )Repair, which is 
a btrEct affirmatftle to tbe JElelJaUtle in tbe iDcclaration, tOftt 
it maa not in Repair, anb tb~efo~e tbe iDefenbant ougbt to 
babe conel uded to the Countr anb not in Bar to the ~cs 
fion \tlitb hoc paratus eft ven care; fOl 'tiS a JRuie in 
W'lr8bihg, tbat upon tbe firft atfirmatibe ann JElcgatibe, 
ann fo econtra, an 3ltfue ougbt to be jotnetr; otbcrlutfe fbe 
191eabfnlJ map be in infinitum; hOW bere was an amrntotiue 
anll a Jaegatfbe, ann pet tbe Defenbant co"clUl1en tn ')Sat 
tbereof, a£s to that )1!)art, 'ti~ ill. 

'f< '- Lev. 3 j. Qrben tOe ]pleabing tbe Expulfion tn Jrolm, as afolefofb, 
3 Lev. 32.5, 'rr. til (. ) * Q drS h b b ."& • I ' It was Virtute 1::0 ,VIZ. UO ".. a ens onum JUS tltU urn m-
dimiffionil ei travit, &C. wbicb is too general, inctrtatn ann infuffictent; 
inde f;.~. an- fo~ be ougbt to ilJew, tbat T. S. ban a ~ftle paramount anti 
~e::}1I:~i?~t~_ rupertol to tbe JLetfol, wIJO granten tb{tt lLeafe to tOe De:: 
fd', CJ'c. This fenbont; fOl 'tf£s .p~obabfe tl)at be mig[Jt babe a gOOb '(!J:itle 
;:~(r:~~hOl1t linnet tl)e iDefenbant bimfelf, bp ~mgltment of tbe ttetm, 
fuewing by ann tbcrcfOl£ tbat.can be itO goon (ltaufe of ~~CUre. 
whom the 
Demife was made. Lib. 4. 80, Noke's Cafe, where the Plea was, that fuch a Perron reco
vered by Verditl:, is not good, without fuewing that the Recoveror had an elder Title. 

4 ~ep·d80. :. ttbe Qrounfel fo~ tbe· i)efcnnant :tbug bifiingUfmCll, viz. 
~ 79~un ·17 'tbat wbere an Affirmative ~ame afrer a Negative, tbere 31lfue 

ougbt not to be jOinen, but ougfJt to be left on tbe otbee. 
@)itle; but wbere tbe tlffirmatibc wag fira, ann tbe mega. 
title came efter, tbere it ougbt to be jofnetJ. 

3 16ut 
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1l3ut tIJe Cb. Jufl:ice Holt ueber beatb of fucb a Diffinc= 

floll, ann tlJetefo~e galle little BegartJ to it; but fo~ tbe 
f\enfong anb IDefectg, ut fupra, the <.tourt belb tbe )1!)lea 
to be til in ~ubllance, anb tberrfo~e Gtlbantage migbt be 
taken upon it on a general Demurrer. 

JiutJgment fo~ tOe W>laintiff. 

Wilkyns rverfus Wilkyns. 

IN' Affumpfit, &c. tbe Declaration tuil~ quod cum tbe (Salk. 9' 

19laintiff, on rucb a IDa!" mas potretfen of ®ootl~ anil Where al~ 
([battels containeD tn a certatn 13or; anil alro of 4 Il>at= :!;'~PJ:ta~es, 
(:are~, to tOe [1alue of 501. tn tbe [[{bole; anti \llbereas tbe Aaion of 
IDefennant, at tOe fame ttime, tuas watler of a @>bip calleb Account. 

tOe Fortune of London, anb about to take a [to!,age fcom 
tbence to Jamaica; tOe IDefennant in Conf. tOat tOe )piatn= 
tiff, at tbe mequefi of tOe [)efenbant, bab llelU.lereti to 
fJim tIJe afo~eratn ~'oong; be tOe fain Defennant p~omifen to' 
ntfpofe tbe ®oons, anll to rennet an account tbereof to tOe 
l\t>lafntiff at bis (tbe Defenballt'~) IReturn, &c. ftom bi~ 
<r1opage; but tbat tbe fain Defennant not tegarning biS 
~~omtre non difpofuit bona & catalla nee ad aliquod tem-
pu~ after bits iReturn, &e. dedit aliquem computum inde, 
aUbo' often requireD, &c. . 

'<ltbe Defennant pleaneb tn Qbatement prbtefrando, tbat 
tlJe ®oon£$ belfllereb tuere not of tbat malue prout, &c. pro 
pI'ito petit judicium de Billa, fo~ tbat be on tbe iDa!, ann 
tgeat afo~erain, tuaa tbe W'latntitr~ Bailiff, de pra::d'ia:is bo-
nis & catallis ad merchandizand. anti to rennet an account 
of tDe Wl~ofit$ to tOe r;>faintiff prout fuperius per billam 
pr:rdicr. plene apparet; anll tbetefo~e tbe lelaintHT OUtlot to D~e~ 20. 

babe b~ougOt an affton of account atlainff tbe DefentHlnt, ~ ;oli.\~.2~p, 
anb not a 13Ul of titrefpafa on tbe <[afc, & hoc, &c. 52, 

ann upon a Demurrer to tbt~ @lea, tlnee ]lunges were of 
IDpiniolt, tbat tbhl am on tuoultJ He, becDufe it tuas b~ougbt 
upon an crp~erts W~omife, anll not upon n r3~omire bp gjm~ 
plication. 

'1But Holt Ch. Jultice boubtetJ, ann toln toe }1!)Iainrtff tfiat 
fJe wouln not permit bim to lJilJe aU tbe account tn C!EUi. 
nence, o~ to cnter mto tbe WlarticllIar~ tbeteof, Lut tbat be 
filouln tlitect bts 19~oof onlp as to tbe [)amn!Je~ tufJtcb be 
ban futlainell fo~ not accounting acco~ntn!J to tfJe J.ID~omfre, 
fo~ be wouln not rRuel into an account in furb 2ctions. 

Nota, ttbe ~rfal tua~ to be befo~e bim at tbl? @>ittil1lJg, 
anti il Rule llla~ matJe,t~at tbe [)efentmnt fi)ouln tll1fturr O\)Ct. 

N Croffe 
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Croife rucrfus Gardner. 

~ ~od£ ~6r. CAS E, &c. in tubfcb tbe nt>lafutUf beclaren quod cum 
fa~fley affirm-. (on Curb a iDap) coJIoqui~rn fuit bet~een tbr ~I~fn~ 
ingthe~oods tiff anb tbe iDefentmnt, concernmg tbe 1)uplng anD ~ellmlJ 
~o be hl~ Uno i>~en, wbicb the iDefenbant tben bab tn biS Poifeffion, 
r~ni :er:n 

anD be (tbe DefenlJant) ad tunc & ibidem falfo &' maJiriofe 
the proper affirmabat, tbat tbofe i'~en turte bta (tbe iDefennant's) PJO. 
~~:: ~i~~: pet 4li500lJS, to tubfcb tbe ~ll1tlltiff gitJinlJ QtUbit, bougbt 
out faying tbe faib i).nn Of tbe Defentlant fOl fa mucb ~ol1ep, tnben in 
8ciens thhey ~tutb toe fatb ID~en tben were the p~oper 111500ns of T. S. anD were t e 
Goods of an- tbat be tbe fatD T. S. pofiea, &c. lawfullp recotJeun tbe Cato 
other. good. £Oren from the ~Iainttff, anD licet (the iDefen'tlant) fxpios re. 

quifit. fllit, pet be tefufe'tl to gille tbe @Iatntftf @>fttlsfattton 
fo~ tbe Came. 

(l],pon mot guiltp pleabeb, tbe i>artfes were at llfl"ue, anti 
tbe @latnttff ball a <l1etbict; ann nOlD it tuas mobeb in ate 
tea of Jrungntent, tbat tbe Declaration wa~ tn, anD tf)at 
tbis affton wouln not lie, becaufe tbe Wllafnttff ban not latD 
tn bts Declaration, tbat tbe DefenDant (Sciens tbat tbeCe 
tune tbe ®ren of T. S.) nto affirm tbem to be bis ~~en. 

')5£tlnes, be nin not alletJll£ tbiS to be bone deceptive, net= 
tber niD be fet fOltb anp [[larrantp, but generaflp, tbat tbe 
IDefrnnant bin affitm tbefe to be biS (tfie Defenbant'a) IDren, 
lUbicb itS not fufficient to maintain tbi~ affion, becaufe a 

:L ero. 196, ~an ·map be mtnakcn in biS @lopertp ann Btght to a 
,87,469,47°. ~bfng,blttbout anv §raUlJ o~ ill 3lntent. 
Curia. ')5ut tbe <!rottet tuas cleat in IDptnton (upon ~onfi'tlera= 

fion of tbt~ Declaration) tl1at tbe 9ctton WOUlD lie upon a 
* Y 1 bate g ffirmatton, ut fupra; anD tbat tbiS <ZJ:aCe btffetelJ from 
:L c~~.~:;!~· tbe 1l3ookS CiteD, bccauCe [Jete tbe ~Ia(nttff bab 110 Weal1!f 
in Point. to know to wbom tbe 10~opertp of tbefe £lDren bin belong, but 
~I~~1~. ~~~: onlp bp tbe t;>offeffion; anD to p~otJe that tbis affton wOllIn 
1 Lev. 107.. lir, tbe autboHttes ftt tIje ~ ~at!Jtn lDere citetJ. 

lungment fo~ the ~fatntttf. 

Shuttleworth 'VcrJus Garnett. Trin. 4 Jac. II. B. R. 
Rot. 965. 

~. ~od. 139· THE ~a~e, .If. Catberine SbuttIew<?rrh,. WttJolU anb 
3 Lev. 7.6~. anmlnttlratri~ of tbe ~oons of SIf RIchard Shuttle
s. c. . worth, bet late l1lu~ban'tl, b~ougbt an 9 ction on tbe <trafe 
Affumpflt hcs 
for a l'ine of a Copyholder, and not Debt, by three Jlldges; '/Jilt,,,. Holl Ch. Juftice who 
h~ld Debt to be the proper A tHon, ' 

.4 fi!Jainll 
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againff Garnett, ann tJeclaten after tbt~ ~nnl1£r, (viz.) 
quod cum (tbe Defennant) in vita prcedicf R. S. (tbe lltte: 
flate i exifl:en' renen' quorund' Cufiomar' ten'torum tl3ac: 
eel of tlJe SJf)tlnOl of D. mbtcb ~tlt10~ pra:d' Ric'o ut filio & 
hxredi J. S. Ar' patris fui defunCt' de[cendiffet indebitar' fuit 
eidem R. S. in 401. pro rationabiH & cufl:omar' fine debit' 
& folubil' eidem R S. fuper mortem pr:rdiCl' J. S. pro te
ternentis prcediCiis qux tunc tenuit de pra:ditl:' .J. S. ut de ma
nerio fuo prxditt' per fidelitatem reddie' & folvend' rationa: 
bilem finem upon tbe IDeatb of cllet!, lLo~n of tbe filin 
~nno~, to be ret at tbe [[1m of tbe.Jl)ctr of ellerp fucu"ll o~tJ, 
& per eundem R. S. in vita fua poft mortem pra:ditl:' J. S. 
parris fui fupra prxdiCt' (tfie Defennant) debito modo fecun
dum confuetud' manerii impoGt' Et fie indebitat' exifien' ipfe 
idem (tbe IDefenndut) on furl) I.l Dap ilnll ~eilr) fuper fe af
fumpfit & eidem (tbe 3lnteffate) fideliter promifit folvere, 
toe filto 40 I. tuI)!rb be ban not paitl, per quod, &c. 

mpon non aiIumpfit pleatJen toe W>ortte~ lUere at 31ifue~ 
anll tue t~latntiff I)on a <Hertlfct, antl now it was moben in 
2lrrefi of lunfimcllt, tDnt tbfa 5¢lffion wouln not lie, it being 
fo~ a Fine, \t1lJich il, all 3lnIJftttallce, ann fallour~ of tbe 
Bealtp ; fo~ 'ti~ JjDilrcei of tbe ~£nUte of tbe lLailnll, lUbfcb 
plaint!' appears l1p tbe [)eclaration it felf; antl 'tia cleat 
tbat an 9ction of Debt tum not lie fo~ it Rent.Service, 
1tJbicb is £In 3lnberttanrc, antl wbete iDebt tuill not lie tbf~ 
gctton IS not maintainable .. 

Holt Chief Juftice tuall of SJDpinion, toat tbe atlmtnitltn" Curia. 
ttt~ migbt b~ing an action of Debt, ann tbat it mas 
bet p~opet lRemen!'; but an AffL1mpfir is an 9ction of an 
tltfetio~ .mature; ann tf it mill Ue fo~ tbi11 Dutp, toen tue 
iDutp it felf is tn itll mature tnferto~ to a Debt on a 1!3onO, 
I11btcb Debt muff tberefo~e be parD bp an <!E:rC(uto~ l1efo~e 
this i'ut!' ; but ti]ill woultl be uet!' ffraltge, berflufe tfJe 
jftne Hfues out of tbe Lanns, anO is meetl!, m tlJe RcaItp. 

J1>e ltkelUire beln, toat Debt wouln not lie fOJ it Quit·Rent 
itIutng out of n <l[oP!'holtJ, but Eyre Junice tJoubteO of t(mt 
f®~tter, a~lb ettell, * . Ognell"S <!.Cafe, nntl Yel. 135' t~at l1 * Ref), , 
Qmt-Rent Ui not trlltbm tbe @ltatttte :p H. 8. cap. ~7. ann 4 i 49 

tberefo~e an ~~ecuto~ cnnnot b~in!J an action of l)cbt fo~ 
tOc arrears; ann tbe falo 31ungc fartbet fain, toM fbia £Du. 
tp tvas of tbe fame milt ute 11~ a (A) Relief fo~ whirf) an Af-
fumpfit tntll Ite, ann fo~ tOe rame lReafoll tt tum lie 

(A) Debr will not lie unlcfs by hi, Executors. I [nfl. 47. n.----~ -~, 
Debt will nor lie for a Relief by the Lord himfclf. I [,ift 16z. B. 4 Rep. 

49. B. 

fo~ 
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If: {rOO I 02. fo~ tf)fg IDutp; anb fOl tbfs l13urpofe tbe <ltare~ in tbe ok 

2, , con. I 79- Cl'I~ar!l'fn tuere ctten. -
2Cro. 595. "'~ 1.' 

W.Jon.cs3 2 9- Nota~ Jjt lUa~ atlmittrb bp aU, tbat iDebt woulb lfe (01 
€I Fine upon an atlmtttance to a ClCoppbollJ. 

t I Vent. anlJ tn arguing tbbt ([afc, tbat of tbc t Lord Mayor of 
29

8• London and Goree was cUell, tnbicb bJas latefp atl,ubgel1 
in B. R. wbfcb ltla~ an Aifumpfit fo~ a €9um c(train nue fo~ 
Scavage, (ltlbtcb i9 a CtttaUl anll cuftomatp DmZ' fD~ all 
®oon~ anll g@etcbanniie~ impo~ten itt London) ann tuere it 
bJa~ anjungrb, tbat tbe affton wouH) Ife notl1lttbfianbfn!J 
tbe Dutp l1la~ tbe 31nbetitance of tbe JLo~}) ~apo1, &c. 

'Qto wbfcb Holt Chief Ju!l:ice replietl, tbat tbe QCafes were 
not parallel, fo~ tbe Dutp of Scavage tlotb atfre out of 
'Cltbings tn tbe ll!lerfonalttp; liut tbe Dutp in tbe p~inctpal 
'lCafe ilfuen out of tbe )Realtt'. 

')But 31ungment tuas giben f01 tbe ~Iai"tiff bp tblee 
lunge~ ogainn tbe i)pinfon of tbe Chief J u!l:ice. 

ParkinCon's Cafl. 

3 Mod. z65· MAndamus to tdfO~c Parkinfon to a FeIJow{bip in Un- ~ 
coln-Co)]ege in Oxford, b.ibo tnag oauaH!, polfetren of 

Mandamus 
denied to 
reftorc a 
Fellow of a 
College. 

tbe §reebolb of big jfeUotnllJip tbcrc, but tutU; e~pellelJ. 
)Refolben bp all tbe QCOUtt, tbDt a Mandamus tbouln not 

be granten to te{fo~e a jfeIlotu o~ ~ember of an)? QCoUege of 
~cbolar~ o~ );)bpuclt, becaufe tbofe ate p~t\Jate §ounnati" 
ons I anb gobetUen bp particular JLatne of U)C jfountletS; 
fo~ bJbtcb BeaCon tbt~ ~ourt cannot take JElotice of tbetr 
p~ibate [)~tJfnal1ce~. 

')BrfitJeu cberp JfeUoln of a (!College wI)en be f~ atJmfttelJ 
to 0 jfellotntl.Jfp, be acc(pt~tt Untlft Cucb a ([ont1ttion, tbat 
be llJan fubmtt to tlJe ~obetnmet1t of tOe mtfito~ of tbat 
(!College; ann tbat if an1' 31njurp is bone to btm bp an tnfe~ 
tlol i'fficcr, bt~ Renteb)? if,) bp tua!, of appeal to tbc mifi. 
tOl :, fOl tbi~ ([ourt bfitb ltO nt>ower to tnt£tmrblJlc; nnb tbe 
ILOl'O (lCbtef Junice Hale tuaa aItuap~ of tl)at ®pfnion. 

([be JLaw ff$ tbe fame in Qtafe of an Hofpital, anb D~. 
Merrick'~ ~are tub 0 \UO~ one of tbe ~ollege of J;>b!,fician~~ 
\na~ abjubge}) aCColntn~lp, anb fo wan Aylofle's ~af('. 

* I Mod. 8z. anb Holt Chief Janice citetJ * Appleford',9' ~are, llll)tCb 
1 Lev.23,65· tuag a Mandamus to l'£llo~e bim to a .feHotul1Jtp of New .. 
2 Lev. 14· C 11 11 m if. ' R"ym. 56, 0 ege; t~e -"eturn tuas, -. aJ:bat tip tbe .founner ~ lLalllS 
9:1-. 100. tbcp mtgbt £~pel anp one tubo ban committen an eno~mous 
~ld. 94, 152

, ~time . 
~46. , 

I 



• 

Term. S. Mich. I W. & M. B. R. 93 
<lCrtme; anD tbat Appleford baD committetl an cno~moug 
421:time, ann tbctefo~e tbc!' e~pelleb btm; tIJat be appealet'l 
to tlJe dtifito~ wf}o tuaa tbe BHhop of Winchefier, tuba 
confirmeD tbe Clfrpultion; ann conclUDe'O to tbe 3luriG'bictfon 
of tfJe Q!:ourt; anD tbi~ tuas IJclD a gOOD Return, tboucrlJ 
it nin not mention tnbat manner of ([rime Appleford baD 
(ommttteb, fo tbat it mtgIJt appear tufJrtIJer be tua~ latu~ 
fullp e~pellen o! not; fo~ it \Dag not 11 ecc [at!' to mention tue 
llrrtme, becaufe tbe <!Court baD 110 gUtbo~lt!' to intermenOie 
lUittJ it. 

ann tlJe Chief Jufiice faiD, tbat tbe €oUegrg in me dInf, 
berfities.; tuere Lay-Corporations, ann tbnt tOe jfountlers;, 
tbcir fJ)efrs anD @)ucce1fo~g, ate [tUltOl9; but wbere tbe Cor
porations are Spiritual, tbere tbe 16ifi)op of tbe Dfocefe lSI 
ViGtor. 

Brandlin ~erfus Millbank. 

DEB T agaittfi tbc Dcfen'Oant ag Heir, tuba pleabelJ in Debt aO'ainft 
'3ar, tbat T. S. tubo wna Itltetntre jointl!' aUD fellC- an Hcil:" and 

ralfl' bOUnD mftb {Jig ~ttceflo~ baD paiD tbe ~onep; tbe a g~neral 
191afntHT rcPUeti non folvit, upon wbicb tbe!, \tlere at ]If" ~~~g;~en; 
fue ; anD tbe Wlatntfff ban a [terlJttt, ano general Judg- him, and 

rnent tn C. B. anD 110W upon a [[{tit of <!Ectol fn B. R. good. 

it tuas; infifien fOl tbe )plamtiff tn (!frro~, toat the 1lUlJg" 
ment agatnff the l1>eit in tr)t£; ~afe ouafJt to be [perini, 
\ viz.) of the t Lands defcended, anD not general as bere. t I Cro.4 ~6. 

lBttt on tfJf oU)er @)iDe it illae fatb, tbat tbig l~otnt lua~ Poph. 153: 
tuell ffttteD tn *" Davis and Pepy'a QJ:afc, tnttb tubtcb tue Re. w. Jones 88. 
gUler agreeD. *Pl~w.440.a. 

, b .• . Regdl. 14o.a• 
€be ~OUtt referrelJ to Ron sA r. Ttt. HeIr, tul)crc tt was Curia. 

fUll in tbts 190int; ann tbat UJrre were febernl ]uilgments 
reciteD, ann Itketntfe if a fperfal ]uogment llJoulO be giuen, 
in fucb ([afe, tt l110uln be ClfrrOl; anD a Difiillttton tuns 
maDe between Debt anO a Sci. fa. agninff tOe lJ>eir upon a 
3lUllgmcnt bon 8lJl1intl IJifJ gnceffo~; COl If in n Sci. fa. tbe 
I!>ett plrnl1 a fnlfe ~lea, tinD 'tfs founD 8lJaintl tim, vet tbe 
31ungmcllt fi.H1U be of tbe JLrmD.G Defcrnoen onl!" fOl tte 
~~ecutton tn fucf) <[nfe fiJall be upon tl)£ firll l!utlgnumt 
agatnll tbc anccffol, n nn not upon tbe 9lungtnfttt in tbe 
Sci. fa. quod habeat Executionem, bfcaufe furb ]ubgment * P h 
ntD not alter 01 enlarge t[Je fitll ]Jungment ; ano fo it lUaa 153~P . I9h 
llDjungro in tbe <!Cafe of '" Bowyer ver[us Rivett. I Cra 296• 

(lChe 71uon"ment n"entrtll UHla affirmeD. ' Bulft. 317· 
'J .Jl:) :) W. Jonei S 7. 

The 
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The King rverfus Fairfax. 

3 Mod. 269. CErtiorari to remobe an ID~ber of ~effionrl, tip lnbtcb 
tbe ~~ner of Uno luffice$ tual1 confirmeD upon tbe 

application of tbe £[)tJerfeerl1 of tbe ~oo~, fo~ putttnIJ an 
app~entfce upon Fairfax agatnff bil1 (Mtill. 

Juftices have Nota, 1!tbta tuarl a gcnetal ®~net tuitbout mentioning 
Power to It:Jbat Trade or Profeffion Fairfax ufed ,. anb nOln it tua~ Place an ~ 
Apprentice mobeil to quafiJ it, becaufe tbe ]ufficea bab not J130lner bp 
in Hllsban- tbe @>tatute 5 or 43 Eliz. to impore an app~entice 011 an~ 
%~ ~~~~~~t otber againll bia irIDtlI; fo~ ill' tbe firft @tatute tbe ]utli= 
of the Ma- ee~ babe onlp t90tuer to binil poo~ QI:bifn~en to Husbandry; 
~e.;.~~~l~f~ot but bp tbe later @>tatute tbep map ilinb tbem to Trades, anD 
nlan. 

'" This is 
now remedi
ed by the 
Statute. 

fo~ tbat W>urpofe tbep babe ~otuer to taUe a @>tock bp tuap 
of ~[e[ment upon tbe );)arifiJ, of ltlbicb tbere tuoulD be no 
£!Decaaon, if tbep bab );)olnet to ilinb tbem out without 
7<' Money, anD tbe ~tatute I Jac. I. cap. 25. par. 3. tuas 
citeb, anti tbat tberf tuas no otbrt ~tatute concerning tbe 
Difpofing anb w>~obillon fo~ tbe W>oo~; anb tbat nettber of 
tbere ~tatutes; gabe fucb an arbitratl' Jjlowet to tbe ]uftil 

eeg of ~eace a~ to W>lace an app~enttce on a ~aaer tuttfi= 
out bil1 (ltonfent; anb tbat it tuoulD be berp inconbenient if 
jJ)ourekeeper~ tl)oulD not babe Libertp to cboofe tbeir own 
@letbants ; fo~tben a (tbtef, a !Leper, o~ an (!Enemp migbt 
be tmpofen on tbem. _ 

ftbat tbf JL\erolution~ of tbe 3lungef$, aS$ mcntfonetl fn 
Dalton, tuere not tbeir JL\efolutionrl, a~ J uUice Twifden of= 
ten Declareb tn bfS$ ILtfe='QLtme, to \l1bicb Jufiice Dolben now 
repUeb, tbat tbep were tbc Jaefolution~ of tbe 3lub!Je~, anb 
goon !Law. 

Ecomra. ~bofe f.t1bo argueil fo~ tbc i'~bet betp mucb relicti upon 
~ R 6 tbe Jlungment in tbat Qtafe tepo~teb bp )I. Raym. tubtc(J 
66. aym. 5, was; tbe uetp ltke Qtafe no\\l fn muetllon ; anD Sir Bul
The K~n~ thode Whitlock's Annals foJ. 16. tuas citeb ill ~ofnt, anti 
fl~~~:lh- tbat tbe conffant w>~acttcc all oUer England, ban been ac:: 

co~tlfng to tbi~ £lD~bet. 
Curia. Holt Chief Juftice lUaa againft tbe ®~ber, an'll tuaa clear: 

in £lDpinfoh, tbat tbe 3lullice~ of ~eace bab not Cucb a 
~o\\let. 

13ut tbe otbet tb~ee 31uilgcs atJafntl bim, upon tbi~ [)if= 
ference, (viz.) tbat 31uffice~ of l13eace cantlot impofe an 
9.PPlcntice on an!, Tradefman againft bhl Qtonfent; but 

I mUff 
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mutl atrerl1 finn raife ~onep to bfnn btm out; but tbat tIJe!, 
ban ~o\l1et to impore an tlpp~entfce in Husbandry at tbeft 
Dffctetton, llibetbcr tbe Husbandman confenteD, o~ not. 

I!>oweber, brcau(e it wafS not fet fo~tb tn tbta ®!ller, tbat 
Fairfa?C was an rpuabantJman~ o~ tbat tbe gppaenttce lDa~ 
bounD to f!>ugbattD~p, fo tbat it milJbt appear be ltla~ not 
baulttJ to an~ \traDe ; tbi~ ~~net lUa~ qualUcD. 

Duppa 'Verfus Gerrard. 

SIR Tho. Duppa, ann otberg, QDrntlemen maJet~, anb Affumpflt lies 

natll' [[tmter£i to tbe flttltlJ, b~ougbt an Affampfit a: for a Fee of 

nafnft tbe Defenbllilt., tn tr:bicb tbel' DeclateD, tbat all QVen~ !~~ dp:/fo~m 
tlemcn (JjflJ€t~, Dailp [[laiter£i, &c. ~tme out of ~tnD, who :>c~epts 
ball u{eb to l)Obe a lee of 5 I. of eberp J;)erfol1 mbo bolunr td be kmght

tartlp accepteD tbe 1P0nour of fltntgbtbooD; ann tbat tb£ e • 

DefentJant (Oil fuel) a Dap) ball boluntartlp accepteD 
Itntgbtbol.lD., ann tlJrreUpotl become inbcbten to tbem in 5 1. 
ann tn Q.C onUncration tbereof (011 fucl) a Del!') bao p~omirel1 
to pap tlJe ~onrp, tubicb be ban not petfOlmetJ. 

gnll upon a Demurtet to tbis iDeclaration, it tuas aD. 
fUbgeb, tbat tbt~ affton mourn lie fo~ t~~ [)utp, ann tberes 

upon tbe W>lainttffll ban ]JuDgment. 

Chettle 'Verjus Lees. Trin. I Willi' & Madre, 
B. R. Rot. 1°7. 

l Ja ~terpn(1l fo~ 1l3~ealting bis Cltlofe,&c. tbe Declaratf'on 4 Mod. 6. 
tuilS of Eafier-Term lall paft, tnbtcb bcgan on tbe 17th ~v~· h 

Day of April, ann tbe ~terpara was laiD to be none in 0<::- Con~~~{to: 
tober befoll', (viz. 'n tbe 4tb ~car of 1Lt. James II.) per quod ofPle~ (ontra 

be loti tbe WlofitS of bf~ ILontJS to tbe 10: Day of May en- ~~;ll~~cer 
Cuing (lll(Jtcb llla~ after tbe 1l3clllnnfng of Eafier-Term) to P U abe. 

\11(Jtcb tbe Veclaratton llill relate, as it nppeatS fupra, fa 
tbat tbe Per quod nin ertenn to a €ime after tbe Qtom: 
mrncrmcnt of tbe actfon; ann tOe Declaration was (on .. 
(lUlleD contra pacem naper Dom. Regis & Dom. Regis nunc, 
&c. 
~be i)efel1tHlIlt pleallrn a frtbalouG 'l50t, to \t1rJicb toe 

~Iatntfff Demurrell; anll it tna1l f"fifteD fOl tfJe {)efrnllntlt, 
that tbe DeClaration was tn, fOl tbat tbe ~fail1tiff {Jall llrc 
tloren fo~ Damages unto n QLimeafter the ACtion commen-

ced, 
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ced, l11bfcb ougbt not to be, null ban conclUDell bte De(ffl~ 
ration til; fOJ it fiJouln be contra pacem nuper Domini Re
gis onlp, tIJcte being no Continuando of an!, firrefpnf.s Inin 
tn tbe ~(me of toe p~trent !l\tng; ann fo i~ tbe ([aCe :2 Cro. 
377. tn JjDotnt. 

Eoontra .fo~ £!l)n tbe otber 0fbe it I.na~ fail), tbnt tbe Default in tbe the Plamtltl. Per quod, ann afro tlJe QConclullon of tbe IDrcfat'atton 
(viz.) contra pacem Domini Regis nunc, tI.l~te @urPfufage: 
anD tbetefo~e fiJull not bitfate tOe Declaration. ~ee:2 Cro. 
377. tn l~oint. 

Holt Ch. Jufl:ice tolD t(JC [)efeltnanf~ Q!ounfel, tbat tbe!, 
came too COOll fo~ tbe firft ~~ception, becaufe tbe'1ur!, 
mtgbt cute toot §attlt bp a fepatate [lcrnHf, (viz.) quoad 
tbe '(ttefpafg in tbe ~ontb of October to tbe 17th of April, 
toep atfer~ Damagc9 to fo muco, ann toe l@laintiff mi~bt 
teleafe tbe )Retinue; but if toe [1ertltct ban been general, 
tbi~ wouH) babe been a goon (!f.rceptfon afterwarDS; ann tbe 
c[outt berD tbat cn:loufe contra pacem Domini Regis nonc, 
meetlp ~urplufage, ann tberefole tlJall not p~e;untce tbat 
~ntter, tnbic.b witbout it wa~ fufficfent. 
~be W>latnttff ban 3!ul1gment, tbe 'J5at being frtbolous. 

Rawlinfon rverfus Oriett and Ben{on. Parch. 
I Will. & Mar. B. R. Rot. 281. 

T~e~a; a- TRefpafs, &c. againfl two Defenl1al1t£f, wba botb plean 
~~~~ bot~O, in abatement of tbe 13m, fo~ tbat tbe }1t)IafntitI !Jan 
pleaded in nnotber l3iII of '(!tterpar~ bere Depentltng, agatnff tOe IDe. 
:::tt~:re~~_ fcunt1nt Benfon alone, fo~ tbe fome 'Q!:tefpaffS; anti fo pe
cion of Tref- tit judicium of tbffS 13m penning tue otber. 
pafs dereRd- anti upon a Demurrer to tbf~ IlDlea it WO£f objettel1, tuot 
~~~ afl:1nne. it \1Ja~ ill; fo~ if 'ti~ an~ 1.[!)lea, 'tis olllV fo~ Benfon, on£ 

of tbe IDefentlantG, ann not fo~ botb; ann fOl tbt~ ~urpore 
tbe QCare~ of Mrfnofmer of one of tbe DefellDaltt~ tnere ci= 
ten, wI)icb cannot be pleanen bp tbe otbet ,otnt Defennants, 
becaufe It nbfltes; tOe [~]ttt quoad bim tubo wa~ mffnamell, 
na it bath been oftell anjutlgetJ. 

Econtra. 31t wag arguen that tbe );lIea \l.li1!t !JOOl) ann well pieaDc 
: Hob. 13 7, en I anll llJa II abate the \tI!Jole 13m; anD fo~ autbalftte~ in 
\~?~ch Ent. l\DDint, tue Qrofea ill the * ~ilrgin were etten. 
892., 893- ~nn Jufl:ice Eyre etten a <.!tafe tn Cro. Eliz. 667. tubfcfJ 

be beln to be tbe rinne tn )L\enfon tvitb tbe p~efent ~afe, 
3 ani!" 
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onIp tbat tllafJ a Wlea tn ')Sar, ann not in abatement as 
tbt~ fs. 

Holt Ch. Jufrice dubitabat, flut tbe otber tb~ee 9l~bgeg 
inclineD, tbat tOe t9Iea tua~ goon a~ to botb tOe iDefen" 
bantg~ 

Broad rveJ'jus Piper. 

P:\rf~n Piper UheUellin tbe confirton? ([ourt of Exon. a: ~ M~d: ~6S; 
gafntl one Broad fO! a Mortuary} anO notu tt ll1a~ aIr~~l~~~~n 

moben fo~ a W'lobtbttfOrt, .. upon fUIJgcfitrrg tbe @)tatute ~ [ tenee for a 
H. 8. cap. 6. cotlcei:nUtg Mortuaries, aHrtJging afro, toat Mortuary. 

tbcre is no peculiar Cuftom tnftotn tOe Jjt)llrHb Of, &c. to 
babe iviortuaries; ann toat a ll3~obtbttton llltfl ftc in [ucb 
~afe' ~ee Cro. Eliz. I ~ I. 

IDn tbe otbct ~ioe, tbat tbe 19Iafntitf in tots l\D~obibt" Econtra. 

tion came too fote, brcrmfc it tuas after §51wtencf gillen in * ero. Car. 

toe 0piritunl <!rOUtt; anti lis to tbe Wntt£,r tn )Law, it ~7: l~r. 
tung argueO, tOat a ll!>~oblbitton tlloultl not lie in tbfg QCafe, s::;~u~ircu:: 
becaufe a ~o~tunt~ is meerlp of ~pftttual Q!:ognifance, of fpeEle AWltis. 

lllbfcb tbfg ~outt batb no 31U~i9tJi(fion.; anll fo~ tbtJ' l\t'ur. !s~~. Ent. 
pofe tue <lCofe~ in tbe ok SWOClJtn lllere etteb. Sid. :6,. 

~oleObet, a 19lofJWttton ll)all not be gronten after Sen
tence, £~cept it appeat~ tl)at tbe ~ptritual ~OUtt ban no 
lIutislliffion of toe ([aufe; nap, it tum not He after ~elt~ 
tener, mbere it 1110ui0 lie befo~e; ann fo~ tota JPutpofe tbe ! 2 RoIl.Abr. 

'lCafe£llikcWife in tbe t watgtn were cttetl. HIO~. 79. 
t!t.be ([ourt, upon tije Wbole ~atter, lllag Doubtful, [[lbe. 

tbrr a IF>~Obtbition wouiO lie fo~ a Mortuary; tberefo~e, fo~ 
fettltng tOts ~ofnt"l tbe~ allbtten tbe DefentJililt to accept 
of a [)eclaration upon tbe w>~obibitfon; antJ tlJerrupon to 
lJemur, tbat tbc ~attet migbt be (olemnlp liebatetJ. 

Colen1an 1)erJus Sherwin. 

IN Covenant, tfJC I~In(ntiff ilrcIarcn, quod cum per quod- I Salk. 13 i. 
dam fcriptllm frtCtum tam figill0 ipfius (~fJer1.tJpn) quam si c. _ 

figil1is quorundam Edvardi Dover & Johannis Ensfeild fi- ~.lr"er 19· 

gillat. agreat. fuit per & inter partes pr~dia. & teftatum ex- Where ~ Co

ilHt quod pr~dict. ~Jherwyn Dover & Ensfdld in confide· vLcnanfht In]j b 
. ' • • aw a e 

ratIOne reddltus refervat. dlmdiffent conceffiiTent & ad fir- joint, where 

mam tradidiffent & uterq; eorum dimififfet, &c. fUCl) ILOnD6 not. 

f01 feben lPcflrg~ finn tue t9liltntttf protef1ando, tbat r)e 
o bon 
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[Jal) prtfo~mell aU tbe c,[o\:umants on btf3 leflrt, &c. tue 
IDefentmnt bob not perfolmetl anl' on bt~ l\3art, & in facto 
dicit quod toe f)efenllant Sberwyn ann one Heyward, fJ1.' 
f)i£f QCommanll, nfter tue iDemtfe, enUrcb ~n tue JLanbrs 
llfmifelJ, ann turneb tbe ~Iafntttf out of h3otfeffion, & uIte
rius in fafro dicit, tbat nettber Sherwyn, Dover O~ Ensfeild, 
nec aliquis eorum fuerunt vel fuit feifit. de terris, &c. tem
pore dimiilionis nec habuerunt nec aliquis eorum babuit 
aul' lamful ~OIDet to bemife, &c. but tbat olte William 

Co. Em. I I J, Ensfeild was retfcn tn jp'ee of tbe WlemUfes befo~e toe 
lIZ. JLeafe mabe, &c. 

~be IDefenbant, aftet Oyer of tbe iDeel1 (wbfcb matt it 
Deed·Poll) PleatJell tbtUJ! if. Protefiando, tbat (tue i)e= 
fenbant) btb not enter into tbe !Lann bemifen, nOl mas 
polfelfen tbereof, pro placito dicit, ~ tbat Sherwyn, 'over 
ann Ensfeild tnete feifen in Jree, &c. at tbe flUme of tbe 
IDemtfe, anll bal1~ lawful Jtt)owet to make tbe JLeafe, ut fu
pra, (viz.) apud D. &c. Abfq; hoc, that Sherwyn & Hey
ward per ejus mandatum, aftet tbe Demtfe, &c. 'enteren 
on the lanbs, o~ turnell tbe J;>laintitf out of lit>om~mon, 
ann abfq; hoc, tbat tbe faib William Ensfeild mas feifeb in 
,fee of tbe afoaefaib lLanbfS~ a~ tbe ~Iainttff ban DeclareD, 
Et hoc paratus eft verificare. 

gun upon a fpedal Demurrer, fo~ that tbe IDefenbal1t 
bab traberfeb ~attet not traberfable ; . 

Holt Ch. Juftice, upon opening tbe ~atter, faib, tDat 
* I Roll.Abr. tbts aaion lUaS l1~ougbt on a * Covenant in Law malle b1.' 
ito~. Hol- tbe mO~ll Conceffi; anb it appears bete, that the £)emife 
cler ;'. Tay-. tunS; a joint iDemire mabe bl' tbe DefenDant to Sherwyn, 
lour s Cafe· Dover anll Ensfeild, anb tbetefo~e tbi~ CZCobenant implten 

fJp lLaID, ougbt regularlp to be joint. 
Curia. Sed per Curiam: 3ln fucb a particular <!Cafe as tbis is, 

lubere one of tbe JLetfo~s (Jab actuaUp bone [mtollg fJp biS 
Entry on tue leffee, wttbout tbe gtfent of tbe otbecf3 ; toe 
([obenant in JLaw aJall not be taken to be joint, fa as to 
cbarge the otfier JLetfo~tt mitb tbts perfonaI (rulrong of tbett 
Q!:ompaniOft; fo~ 'tiS unteafonable~ tbat tbe 31nnocent 
llJoultJ be puniaJell mith the ®uiftl'; tberefol£ as to tbat 
')5~eacb, (viz) tbe ~nttp of Sherwyn, anb turning tbe 
191atlttttf out of W;olfeffion, tOe aaton is mell b~ougOt a~ 
gaittft bim alone. -

13ut aa to tbe ~wo otfier 'l6~eatbeS afftglt£tJ in tbe Decla$ 
rattan, tbi~ affton of Q.Cobenant ougbt to be b~ougbt agfttna 
tOe lLeffol£i, fo~ as to tbat Jl!)urpore toe Qtobenant tn JLaw is 

I ~fu~ 
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jOfnt, anb not feb era I ; fo~ in rucb <tafe there i~ no particu
lar perfonal Tort bone bp one mo~e than tbe otber; anD if 
fCberal gaton~ tlJoulb be permitttb in {uCb ~afe~., tbe 
nt>laintfff lUouUffecobet iDamageS tlUo o~ tb~ee fittmef$ fo~ 
the rame (tbing. 

CroKe rverJus Hunt. In C. B. 

D EB T upon a @petialtp fo~ 200 l. Wbich ll1a~ to tbts ~r~~~~f: up.; 
(lEffett : on a Tra-

If. That the Defendant did declare from his Heart before vcrs 1hall be 

God, ~bat he had taken the Plaintiff to be his Wife, as good. 
{be had taken him for her Husband; anb the more to con-
firm the faid Plaintiff, that he had no defign but to perform 
his promife aforefaid, he ~1atn DefenDant) obliged him-
felf by the fame Deed to pay unto the Plaintiff 200 I. if he 
fhould happen to be fo bare as to be worfe than his Word, 
and that if he did not pay it when demanded, the (tbe 
plaintiff) fhould babe good Right to fue and recover it by 
Law, &c. 
~be ')5~eacb atriJJneb mar;, tbat fiJe bab tenbereb berrelf 

to mnttp tbe DefentJant, but that be tefufen, ann aftet· 
tuUtOl) marrte'tl anotber moman, per ql10d aCtio accrevit, 
&c. 

~be Drfenllant pleab£b, tbat be aftcr tbe ~akil1g tIJe a~ 
fOlefaill tmltitinlJ obtulit fe to man!, tbe )Fllaintiff, ilnll fiJe 
refufcll, abfq; hoc, tbat be refufetl to take ber fOl bi~ [[Ilfe 
l1cro~e tlJe ban refufcn to take btm fOl [JCt f1Ju~ballb. 

flrbe Wllatnttff rrpltell, tbat ll)e tentietetJ bet felf to mar· 
tp tbe Vefenballt, antJ be rcfufrD, abfque hoc, tlJat tbe iD£~ 
tenllant offereO bimfelf to matt!, tbe 101afnttff, & hoc, &c. 

ann upon a Demurrer to tbia Replication, it wns in· 
liffeO fOl tbe f)efentJatlt, tbat tbe flCraber(e tnit \nas ill, 
l1ecilufe fiJe ban trabccfen tbat wl)fcb wa~ tbe 3lnnuCemfltt 
of the 'QCrabctfe in tbe ')5ar; fo tbat 'tig a Traverfe upon a 
Traver:e wbicb tbe lLaw tn1ll not allolU.\ 

')5efibe~ tbe [[{o~nss of tbts Derb are in prefenti, anti 
not e~ecutol!', but oeclarato~!, of an aff t,tecuteD. 

£lDn tbe otber @ttle it lUns arguctJ, tbat tbe [[l0~115 in Econtra for 
tbfs Deeb ate (ufficient to create a <ll:oatraa; anb tbat of the Plaintiff. 

tbe bigbeft .faRmre, fo~ God is called as a Witnefs to it; ann 
tbefe mO~DS cannot tmpolt an!, other @>enfe, but onlp a 
<!Contraa to marr~ tbe Jlaintiff. 

o 2 'Ctbat 
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~Oat tOe ~rabctre ttt tl]e 13etr it; ill, beC8ufe 'ti~ too 

farge, fOl tOe IDefrnnnnt bail trallcrfel1 mo~e tOan wall ill:: 
Icnrren in toe Declaration. 

tr. Abrque hoc,-' ~bat he had refufed to take the Plaintiff 
for his Wife before {he had refured to take him for her 
H llsband ; fo tbat be intenllen to make tbi£; Cltircumtlan,e 
of ~tme Wnrcel of tbe ]true; wbereaS tOere is liO rucb 
tlCtrcumftance aUengeb in tbe IDUlarntian, n01 anp 9ffit s 

mation, tbat tbe f)efenbant OatJ refuf£b befo~e tbe );)Iatn" 
tiff 'ban reflifeb; ann tDetefo~e becaufe tOe f[tatJerfe tn tbe 
13ar tuff£i tnle anO fr{b{foua~ tbe Wlatnttff mfgbt tuen tra~ 
berfe tlJe @ubltam:e of tbe ~att£l; of tOe ')Sat; anD of tbi£; 
IDptnt'olt ttla~ tOe <!fourt as menlo tbe ~Ieaning, as to tDe 
~atter in lLalD. 

3lutJ'JJmcnt fo~ tbeW>faintitf. 

Smith rrvcrjus Pierce. Trin. 3 Jac~ II. B. R.. 
Rot. 1160. 

Where a I N a fpettal [1crtliit in (!fjcctment tbe ([are wag tbu~ ; 
i::~ ~:Il fT. fiLbe, 3!Utp fit~tI tbat P:obert Basket ~ag reire~ Itt .tree 
be barred by of tbe JLnnn~ naw til murfflon,; llnn tJp fJ{~ laft mnrn be De~ 
a Fine, btfel1 tbe fame to u~ -m::rufiees ft1~ 99 t@ear~, to tbt ]ntent 
where not. ann Wurpofc ttl pop nil big IDebu; ant11Lrgncies; tublcb 

being paitJ., tben to; rrmntn to' br5 Brother John Basket in 
Tail ; J;>~ot1iro' tl)ut if tbe fain John, 01 bi5ll!>eirs ~ales 
tl)ouln take upon tf}em to pup tbe fain Debts anb lLegD.ci~', 
01 (entre tbem to be pain, tbat tbl'1l upon tbe 'G:en'Oer of 
lOS. to tbe fain 'Q'l: tUft£Hf tbep tlJoullJ uIDgn aU tbeit 3!ntc= 
reff, &c. to bftn. 

'Qrbe ~elhito1 nteb, illl'O John Basket cntereb tnftb tfit 
atrcnt O'f nil tbe t(lt:ruffee" ann foln 113arcel of tbe JLaltn~J 
nun \titb t()C ~onfp patti aft tbl? Debts.; ani;J lLegacies, ftc 
ceptinIJ .8 1. ILtlJacp. nUl utfpatn, ann neuer l1cmanbcll. 

aftrttDarn, tbe fai'O Jobn Basket mai)e a lLeafe of tbe 
lLanbs feuerililp to nifttl1ct tiLenant~, ani) i)uttng tbefe aJn
Der,lLeafe£;, the fatb John Basket ani) biS [[life bp 3ln'ben" 
tute cobenantctJ to febp a fine of tbe l\ll~emUre, to tbe mer 
of btmfelf fOl ILife, tbcn to rbe CllCe of biG [[life fOl life, 
tben to IJiS tigbt ijJeit9 fo~ eller; anti aftertnarb~ a fine 
\lla~ leutfb acro~ntl1gl!,; toen John Basket l1iel1 Cdfeb, anD 
fJt~ [[life rUtbtbell, ani) flltftfD, ani) tua~ CtiCetl, anti fa 
continuen fOl etgbt i.@ears, nnn tbeu tlJe bietl. 

2 ~bep 
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(tbep finD tbat tbere \tHUl not anl' Entry or Claim maDe 
bp tbe 'QI:ruffees, tinting tOe ILtue~ of John Basket ann bts 
mife, ann that Elizabeth tbe [[life of tbe [)efenl1ant Pei,ree 
is tbe Daugbter ultO l'Oeir of tbe fain John Basket, anll tbat 
flJe enter ell, anD tbat afterwarDS tbe futbibfng ~tUffeep 
fnteren on bet ~ ann arogneD tfJeft 31ntereff to one Adams 
tubo is tbe JL£1fo~ of tbe lSlaintiff. 
~bofe wbo arguen fo~ tbe ~Iaint{ff maDe tbig tingle For the 

mueftion, (viz.) Whether the Term for 99 Years was bar- Plaintiff. 

cd by this Fine anD Nonclaim; anti tbereupon tbe onIp Dtf= 
putable ~oint tuas, wbetber tbis ~etm mall Debefien o~ 
llifplacen bp tbe QJ;l1ttp of John Basket tbe i[)elliree in Re~ 
mainner, o~ bp anp otber aff, ~atter o~ ~biltg bl' bim 
ilone o~ permitten to be none aftet bill ~nttp; fo~ if the 
(!cHate of tbhl ~etm was not tutneO to a lRtlJbt at tbe *9 Rep. 104' 

~ime of tbe Fine lenfelJ, it l11ull be anmitt£D, tbat tbe Fine in Margaret 
tuas no '15ar, as it waS' anjungen in tbe (ltafes in tbe ok Poa;t<'er'sCa[e. 
C!tQ • 10 Rep. 96. 
~argln. Seymour's 

gnn it waa arguen tlJat tbe ClEtttrp of John Basket lUa~ Cafe. 

not fucb an .n;ntt!" tnbtcb tlloultJ bifplace tbe (!J:erm, &e. be~ 
enure tbt ]tltp founn tOat it tul1ll witb tue Confent of all 
the Trufrees of the Term; ann an ClEnttp bp tbe <ltonrent of 
tbe ~artfes makes a Tenancy at Will, ann if fO, tben John 
Basket bp bts ~ntrl' became ~enant at mm to tbe ~ru!feea. 
~~at tue geo~tgago~ is QrFitant at [[ttll to tue ~o~tga= 

gee paping tbe 31nteretl" anti tbo' be makes illnner.JLeafeS', 
o~ a @>ettlement upon tbe 9)l}arriage ofbi£i ~on, ann tbete~ 
upon 1£\)ie5:) a Fine, attn tbe fiue t@ear~ para tuf:tbout anp Sid, 460. 

<!Claim; pet if be continue to pap tbe 3lntereff, tbta .fine 
tl)aU not aff~ct tbe gmo~tgalJre. 

tl[ be ([afe£; in tue t ~atgtl1 were hkerdfe citen to il~oue t era. Car, 
tbat an ~J1ttP (wf}ere tbe atfent of tbe 10artfe£i appear£;J 3~2. 
makes onfp a ([enancp Dt [[UII, altn not a IDiffeiftu, but ~}t~~~a~ ~~: 
onlp at tbe 0/( ClElettiOIl of tbe JLfffo~, ann 110t af tbe JLelfee * Dyer 61, 
at [[1tU. 62, 17,-

motu tbe 15argail1 anti @)ale of Warc£l, &c. mabe bp ~s~.oll. R~p 
John Basket, ut fapra, tJeUeffeD notbfng, beCtlufe fucb 11 
<ironuepance conrins onlp in Contratt, anll notbing mOle 
paKes but blbot tlJe 1Bllrgaino~ bon a IRtglJt to fen; tDm 85 
to tbe ~al\tng tbe ~1nner: lLearl.'s, notbing is bctJeftetl tberl> 
ill', becaufe tbtte appear£; to be itO ill ]lntfnt in John Bar-
ket; ann rtf£; tlJe Intent of tbe tl!)arUe£; tl)at makeg tbe 
Tort, ann if tbe making tbefe dlntler·JLeare~ fiJouttl be ta-

ken 



102 Term. S. Mich. I W. & M. B. R. 
ken to be a DevefHng, tbrn tbe dttt'oer·([enants tJ.JUl be 
Tort-fefors nolens volens. 

1 Leon. I 21. ~oleobcr, be tnto enter£) on lLann~ anb claims notbil1!t 
Lateh.23, but fOl ~eatJJ fa not a DiiIeifor, but at tbe <lEfrcttol1 of 
Fiou. Abr. tbe tigbt ®tnnct, anti not at tbe QJ;lection of btm tubo 
661. mabe toe Entry. 
Lin. feEl. 
588. 3 Rep. n Farmer's Cafe. ::. BuHl:. 13 8, 139. Sid. 458. 

Econtra for 
the Defen
dant. 

* Cra. Car. 
78• 
Sid. 458, 
459· 
Freeman's 
ClI.fein 
Point. 

lt UH11t arg-uetl fOl t[Je IDefcnbant, tbat tbt£) .trine wag it 
13ar to tbe ~crm botlJ tnitbtn tbe [mO~b11 anti tbe ]nten~ 
tion of the 0tatute 4 H. 7· anti alfo upon tbe autbolttp of 
feUeral QCafrs ilbjUtJlTCb upon tbat @tatutc, out of lUbtcb 
tbcre are but t(J}ce @>abfngs. 

fl. JF'itff wbere tbe W>artp tnbo bab a IRigbt to <ltraim, its 
Ult'oer an)? 3lncapacttp as a Feme-Covert, ol an Infant, &c. 

( 2.) [[{bere tbe Jrinc ig leUteb bp Fraud, &c. & partes 
finis nil habuerunt_ 

(1') [[([Jete toe ~llate tnag not turneb to a BigOt at tue 
~ime of tbe Jfine leUfeo. 

'l5ut tlJer£ are none of tbefe QI:ircumffance£) in tbe p~fncf~ 
pal ([afe, fo~ quoad tbe l1ncapacftp, &c. 'tu~ not PletentJetJ 
but tbat John Basket wa~ Capable, &c. tbrn quoad tbe ](1. 
tp babing not founb anp jfrauo, none tl.Jall be tntenoell, fo! 
frans non en: pre[umenda. 

anll a11 to tbe <!fffate befng not tutttelJ into a Right, it 
tuag arguell, t[Jut a Fine i£) in mature of a Feoffment on 
Record; anti 'tig to all I~urpores equitlalent to a Feoff· 
ment, ann tbetffo~e tbtS Jftne ban tranGferrell 6;1 well tbe 
(!faate at [[ltII a~ tbl? RemainDer; fOl a Jritte cannot ope:: 
rate bp JfrocttOlt£l to bat one <ffiate, anD not anotber of 
tbe fame Cltogntfol, ann of tbe rarne lLantJg. 

~oleob£r, if 110tbing mbicfJ tbe fain John Basket ball 
none ilt big JUfe·QCfm£, aJau be taken ag a DiifeiGn, fa as 
to neucll tbf~ (!erm; pet it wOllIll be. uerp fftOllJJe if tbe 
€ntrp tlf fJig mlt'ooUl tuba came in as a Wutcbafer, anti 
clatmetl toe Jrreef)olll, anll cnjop'o it fo~ ber ILtfe, tf tbis 
fbourn not be a Dtfplacing tbc -m:erm ; fOl if it tl)ouln Itot, 
tbe ~etm can ueber be oifplacell; but if tbe <!fntrp of toe 
lffilillOUJ turneD tOe 'QCerm to * a ll\ilTbt, tben tbe lLaw is 
cfcar fOl tbe iOcfenllant, bectlufe tbe fiue ~ear~ monclafm 
patretl in bet JLtfe:~tme, a~ 'UJl etPleap founn [1p tbe 
9lur!'. 

Holt 
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Holt Ch. J ufiice. mlbere a 'iterm fS atte"bt"~ on an 31n~ 

~eritatlce, anti tbe lLelTo~ o~ Wurcbafer lebiefj o~ accepts a 
.frine of tbe lLanb~, tbe flCtU{fee~ of tbe 'iterm are tberebp 
barren, anb tan neuer aftet1l1arns claim anp ~bfng; but 
pet tbe 'iterm i~ not (0 barreD, but tbat puifne 3/ncum. 
1J1ance~ rna!, be let in upon tbe taurcbafet; fo~ a jf'tne llJall 
l1at no QJ;llateJ) but tbo(e tubfcb were hltentJe1;l l1p tbe Wa~" 
ties to be bat reD. 

Adjournatur. . 

DE 

T efm. Sana. Hill. 
Anno 2 Willi' & Marire, B. R. 

Whitehall rucrfos Squire. Trin. 4 Jac. II. B. R. 
Rot. 664. 

I
f! il fpccfal [lerbfff in Trover, tbe ~are fDa£) tbu~ t 2 Mod. 276• 

ff. Q)ne Matthews Dienj!ntellate in London, anti s. ~'lk 
tbe Defen'Oant Squire being telaten to bim, ann bears ~.; .295· 

. ina of bfs Dentb, requeffen tbe Wlafntfff to P10iJib£ In Trover, 

fOl fits .fUneral, anti tbat be (tbe Defennant) tuouln re4m" :h~~~~;_be 
burfe btm. . flon, what 

([be )J!)latntiff, in ~urruance of tbe faib JRequeff, burieb nor. 

tbe 31nteaate Matthews; ann it tua~ founn b!, a 3!llt!', tbat 
tbe reafonable ~bfttge~ of tbe Jfuneral tuas 231. after~ 

b1artl~ 
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lnartl~ tbe I13failttiff flUn tbe IDefell'Oant come to flit 9crotttlt, 
antl Squire, tbe IDefcll'Oant, tJeHberetl a ®efnfnlJ to tbe 
J)faintttf, tnbicb tvas tbe fpolfe of tbe 31nteftate Matthews, 
ann tDi~ tuas to be in @)atinftHtion of Wart of tbe Qrbarge£J, 
lnbieb tbe ~lafl1ttff aeceptrtl ag furb; but aftetwartJg be 
anmfnifieren to tbe (din 3lnteffate, ann b~oU!Jbt an gttton 
.of Trover agatntl Squire, fo~ tbe afo~erafb Qj5eltlfng fo neli~ 
berel1 ann acceptetJ, ag afolefatD. 

Unb tbe Enuellton wa£;, Wbetber tbi£S @ale anb iDeHbC: 
tA' of tbe f1>o~fe \t1a~ a Qtonl1erfion, Ol Itot. 

Holt Ch. Jufiice bcln, tbat tbt~ 9ttton of Trover tuag 
goob, fo~ all tbat can be objecteD aga{nff it fa, tbat tbe 
~Iainttff tuas Particeps criminis, but tbat make~ no Ditre: 
rellce; fo~ 'tig clear, tbat if a S5>trattgct, tuba is; a tOftb 
~erfolt, ban taken out lettcrs; of atlmtniffratfoll, tue Qc= 
lion \l)ouln lie againff tb~ iDef~ntHmt bl.' fueb all anmtnt" 
ftratol, nottuftbffantltnll' aU tbe [)ealingg between White
hall anb Squire; - ann tbere t~ 110 lReafon tbat tOiS ([are 
tl)oulO llfffer, becaufe nom tbe ~lailltiff t~ as a tbtrn 10fr, 
fon, anD being aominilltatol, be fuego, ann mail ruober in 
tbE JRtgbt of tOe 31nteftate. 

!:lnn be beln it fo~ !Law, to at IDbere Trover is; [)lOUIJbt bp 
it tigbtful <!E~ecutol o~ Unminifitatol agatnll an Executor de 
fan tort, be cannot pleao lDapment Of Debts;, &c. to tOe 
malue, &c. 0: tOat be batb giben tbe ~OOng~ &c. in ~t1" 
tigfactton of tbe Debts, becaufe ItO ~an ounf1t to obtrune 
IJtmfelf upon tbe :JDffice of anotber; n£b£rtbelefs;, upon the 
general 31tfue pleanen, furb lDapmentg fiJall be tfeoupeb in 
IDamage~~ ag tnbere tfJC !)ltfeifo~ batb pain tbe (bief Rent, 
&c. tOat tball be t£coupcl1 to bim in tOe DamagE'S in are 
fife blOUlJbt againil bim bp tbe IDilfetfee. 

16ut in an tlction bp a <lItenfto~ agnina an Executor de 
fan tort, tue !)efentJant map plea'll Plene adminifiravit, attn 
gibe in <lCutl.'lel1cc tOe Wapment of jUll [)ebt~, [iut be cane 
not tetain a jull [)ebt to btmfelf. 

~\l10 otbet ]ubge~ were of a contrarl.' £Opinion in tbe 
Plhtcipal ([afe, (viz) tbat tbe )Wlatnttff connot maintain 
tbis actiol1, becBufe'tig tJirrctlp againff bi~ own agreemlmt 
ann <Zrontta{f, ann tbe W>Iaintiff bfmfelf i~ Particeps crimi
nis, if anl.' ~lJtnlJ fs tJone amifs; wberefo~e 'thl not reae 
fonable tbat (]£ 1lJoulO be nlfotnen to blfng an aaiol1 agafnll 
tbe [)efc1itlant, fo~ DOing a ~btnlJ to tnbteb be not onil.' con" 
fenteO, but jotntlp acten tberctn lnttb tbc IDefentlant; fo~ be 

I nib 
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llfn no mOF but Dnl!, neltbet the JPo~re, anl) toe 1131.1ftt: 
ttff acccpteD ann feCCi1.H'D, ann niH retalna it. 

jutJrrmrnt fo~ t~e i'rfentlaat. 

Panton ver[us Tertenants of Hall. Trin. I Will. 
& Mar. B. R. Rot. I 30. 

T~omas Panto~ obtatnen. a 3lUlJgment, Trio. 17 Car. 2. 2 Salk. 59 8• 
10 B R. ull'omft Benedict ann John HaJJ fo' I £."00 I. Where {he. 

~ . ,e, Judgment IS 

ann 41. 16 s. [)umagCf5; aft,crtnarnG, (VIZ.) Anno I Jac. 2. joinragainft 

BenediCt Hall 'Dien, anD befo~e <!f:rccutton £tfCutCD, Tho- Two, fand 
- ft D h P (h 11:\ - one 0 (hem mas Panton 'DleD ]Inti: ate, anD orot y anton tue lY1am- dies before 

tiff) aDmtntff£ten ilnn b~ougbt a Sci. fa. agatna tbe J£>cft anD Execution, 

~ertenantfl Of, Ben~ditl: Hal1, t.o babe <!f:recutfon ~f tbe ~~~~~\~abe 
J!uDgment, tublcb &1. fa. lUa~ 'DIrecteD to tbe @>bcrlff~ of joint againH: 
London, anti returnable in menfe Pafchx, 4 Jac. 2. upon both. 

ItJbtcb a Nihil lUag returneD. 
~brtrupo" a Tefratum, tbat BenediCt Hall ban an Il)elC 

anti ~ettenant~ tn tbe Q!:ountfen of Glocefter anti Bucks, 
two fcbrtal Sci. fa's were fnetl out, one Dire(fetJ to tbe She
riff of G. anD tbe otbet to tbe Sheriff of B. anb botb return= 
able die Veneris prox. poO: tres Trinitatis. 
~be Sheriff of Gloucefter teturnet1 Henry Hall, tbe )'kelt NGo ta tll1~ . 'r enera tty 

of BenediCt Hall, wllrnetl, anD alfo A. B. C. D. teneorlbus of this Re-
omnium terrarum & tenementorum prxdiCti BenediCti in turn quoad 

E F G H . B II' {i d' . d' . dd' f' theParccls .• • • In a tva ua Ie quo JU lCll1m re it. l11taut of the Lands; 
aliquo tempore po{(ea. And fee in 

~be Sheriff of Bucks returnetl, tbat be mar neD A. ~er= Co.Ent.6::. La 
~ 'I Herne ,26. tenant of .. ucb JLalln~, &c. In partteu ar, &c. 2 Brown!. pl. 

,92.. rhe like 

@>ome of tbe t!l:ettenantl.1 uppearell 1.11' T. C. tIJctr gttO!= Rcrurngood. 

ncl', * & defend. vim & injnriam, &c. & petunt judicium de * Thi~ is not 

brevi bus de Sci. fa. prxdict. fo~ tbat it WiUl not rommllntJe't1 !o;~~1a uP:O~ 
tOe Sheriff of Glouce{(er, bp eitber of tbe fain mtit~ to tuacn mta. '1 

tbe fain John Hall tberefn mentioneD, unde pet. quod bre-
via pr.:rdiCt. caffentur, &c. 'QI:be ltke liDlea b!, A. tOe ~rr: Co. Enr. 620. 

tenant tn BllCks. 
,([:f)c Wlaintfff repIfetl, tbat per aliqua pra:al1egat. &c. 

brevia pr.:rdiaa caff'ari non debent, fo~ t1JUt at anotber ~ftl1e, 
(viz.) on fucb a IDa!, in Michaelmas-Term, anna 4 Jac. 2. 

tbe lI!)latntitT p~ofcclttetl a mrit of Sci. fa. upon tbe afole: 
Caitl 31ubgment agtlinft tbe fain John Hall, ann aftecwatn~ 
an Alias Sci. fa. &c. ani} -tIDO Nihils mere returneb, &c. 
lDbereupon tbe }13lafntttf ball 31utlgment to bnue ~~ecutil.1lt 

p ag~na 
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* C~{fat Ex- agatnff btm bJ? IDefault, fed quod 7< cefIat emanatio execu
CtC~tlO q~12ad tionis inde quoad terras & tenementa ipfius Johan. HaJl in 
Clfas, I. ..... c. • f: 

qnonfq;. ea parte habendo quoufq; pl'itum inter JP am (the lltl!atnttff) 
Nota rhe & hcered. & terrarum renen. prxditli BenediCl:i terminaretur, 
Conclufion ann that tbcreupon tbe ~Iatntiff Pla}?en il [[lrit of Sci. fa. n: 
~!;:f ~~~againft tbe [pEtt ann \tettenanta of tbe fattl Benedict, & ei 
Replication, concedebatur, &c. prout per Recordum, &c. plenius appa .. 
~or they dif- ret & hoc, &c. unde petit judicium & quod (tbe !Defen: 
n
e
;; :~~~: nants) ad pra:diC1a brevia de Sci. fa. ulterins refpondeant & 

one for the profert hi<: in Curia Iiteras adminifirationis. 
other. ann upon a general Demurrer to tbta Replication, ft 

tuas arguell fOl tbe IDefennant .. tbat tbi5 tmlrit ought to be 
ru~i~~ 7~.e- quallJen, becau£e it tua~ not atuarlleb ogafnff John Hall, tbe 
'_1' H. 6. ,3. rUrbibiug <!l:oguiCee of tbe 3!ungment lnbo ought to be join" 
~Itz. Execu- eo IUttb t&e Defennant~) fo~ t~£ ]ungment anb tbe ll1igfnal 
:1;;. 22, 59, [[lrtt 01 ~~O'Cer~ was joint, anll tbetefole tbe <!E:rerutton 
15 H. 7· 6. ougbt aUo to be j:oittt, f~ all. ~tecuttons ougfJt to purfuc 
I Roll. Abr. tbe .mature of the ®~tgfnal; an11 tbt, €afes in tbe t ~t1rgtn 
!~r~n 21. tuert (fUll, tbat t~ Sci. fa. in tb~ ~afe ougbt to Itt tatnt .. 

~o~eober, tbe Sci. fa. in tbts ~are oUUbt to be awattleb 
ogainn Benedict HalJ anb John Hall; anb upon tbe Return 
tbereof bp tbe @~etiff, &c. t~at BenediCt tuas 11eab, ann that 
John nichil habet, &¢. tfJ£n tf)£ ~Iafntftf might IUtU babe a 
Sci. fa. agafnll t-{Jt J1)eit anb €ertetlant1J of BenediCt Hall 
alone, fo~ tbe Return of tDe lid! [[lrit of Sci. fa. baD tlJetnn 

*. fuffictent ~atter. of ~ebtrilMte of tbe 113~ocers; ann to war .. 
cu;~t~. ~xc- rant tfjifj Qtourfe of @~o(e£nfng) tbe (ltafe tn tDe * ~argin 
100, 106.' lUas ctten. 

f! bell tbe foUotufltB' ~.tctpttot1S lUere taken agafntl tbe 
BEturn of tbe ~beriff of Gloucefier, (viz.) ~bat b1' rUCb tl 
general Bet urn tbe '(tennnt~ wouln be cOllclutlen to fa!', 
tbat fucb il [)ll£ i~ atenont of another @arcel of the ILilUb, 
ani) not fummonetl; anD £0 UJe law tnoul11 be fUbbertetr, 
whicb nite(f~ that ail tbe ~enants llJouln be rqlH1U!' 

Lib. ,. cbarn'tl, af) 'tt~ alljuDg£n in Sir William Herbert'S Qtafe. 
1l3efHle9, tbere ate 110 negatibe mo~tt~ tn tb{s; Return, 

See Co. Ent. (viz. Et funt nulla! alia! terra! vel tenementa) but tbis laft 
619· b. ~.tceptt01t 1tlil~ O\l£t,ruletJ. 
Econt!'a .fo~· Jit tUIlS arguetJ on tbe other 8itle f01 tbe lPlail1titf, tOat 
the PlamtIff. tOe JLilll1 wag clear, tbat all tbe perrottal (ltbatge tlJall fUI:= 

bibe ngatnff John Hall alOut, \tIflfcb waS$ I1grce11 on al( 
* Yelv. 208. ~ttJCg (tbo' tbe autbo~ftic~ in tbe 7< ~atgin are quite con. 

trat}?); but tn Ray m. :2 6. it wag bclb, tbilt aU tbr J1t'etfo" 
nalt!? furbi\lc~; all'll fo (9 ~ir William Herbert'S <!Cafr, anti 
2 Saund. 50. ann at Q!ommon JLa\tl no c.Encutton tuil~ to 

3 be 
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be agatna tbe Bealtp, anb tbe etatute tnbtcb !labe tbe 
Elegit bin hot bar tbe p~fo~ lRemenp at <Zr om man lLam up~ 
on tbe ~erronaltp; ilnn\Dbere a 3luDgment ts ball agatna: 
one tubo Ofes befo~e (ftecutfon, a Sci. fa. tum not lie agatna 
f)tg lJ>etr anb f.[ertenont~ unttl a Nichil is returnrlJ agatna 
biS (!I;.recutol, anb Co atE tbe (!tafes; in tbe * £l}11argfn. * 7 H. 4. ,r. a. 
46 Ed. ;.2.9. b. 19 Ric. 2.. 163' Bro. Stat. Mer. 43. 17 Ed. 2.. 139. 2.4 Ed. r 2.8. IS 
Ed. ;. 142.. H Ed. 3· 162.. 7 Ric. 2..46. But Dyer 2.07. Reg. Jud. 57. b. contra. 
1 Lev. 30. 

gnb bere tbe ~etCoualtp CurtJtlJiug, t(Je BemelJp to reco= 
bet it mull furtlttle, anD it tuo9 heber pet feen, tbat it 
Sci. fa. ttruetl to cbarge tbeJLanbp of anp ~an bttlinff from 
tbe ~atronaltp ; tberefole tntbt~ Qtafe tbe Sri. fa. againtl 
John HaH tuas to tl'tltlJe tbe 1ubgment, fo~ tubf,b @urpofc it 
lDos not necetrarl' o~ p~oper to jotn tbe ~ertenant~ of Bene
dict Hall; but tbe J/ubgment being nolD retlitlelJ, tbts SCi. 
fa. agatnfi biS 'Qrertenants fs nOlD Ploper. 

9 ntl as to tbe <!C~cepttons to tbe Jaeturn, tOe ([aCes in 
tbe * SI@argtn were ttteD. "'Co. Enr. 

. 621, 62.2.. 
liern 3:!S. 2. Brownl. placito 39~. 

13ut tbe Cltourt bellJ tbat t'(}e Beturn malle Ill' tbc .Sh~riff Curia. 
of Gloucefier, wa9 tnfufficient fO~ tbe ReaCons Cupra ; tbep 
lJelb Ultetuffe, tbat tbe Sci. fa. ougbt to be joint agatnll John 
Hall tbe @lucutbOJ, anll aUo agafntl tbe Il>tir. ann ~erc 
tenants of Beneditt Hall, bect1ufe tbe 3JuDgment Was 
jOint., &c. 

Slnb Holt Chief Jufiice Calb, tbis lUa!$ a JU'bictal mrft, 
anb mfgI)t be framen upon tbe Cubjea ~atter, ann tbe 
Jro~m be Pl0pOrel1 \lJa~ tbu~ : 

if. €bat tbe Wtit ft)ouln be DgatnR John HaJJ, to fi)tfu 
ctaufe tubp tbe Wlatntiff tlJouln not batle ce~ecutton ils 
gatnR btm de Bonis & catalIis, ann of tbe ~otetp of ~tg 
JLanb~, ann againlf tbe I!>eir ann 'Qtertenant9 of aenedict 
Hail, to tlJelD c{lufe h'lbp (tbe U>lailttiff) tlJoulb not babe 
fftecutton of tbe ~oietp of tbe lanns of tbe faib 
Benedia HaJJ, lnitbout menttoning anl' $OObi; qllo4 
nota. 

gnb tbe mttt fupra tuas Qual1Jcn. 

P 2 l,amben 
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Lambert~erJus Thurfton. Hill. 1, w. & M. 
B. R. Rot. 686. . 

3 Mod. l7S· IN Trefpafs bp alap of BDaillinal, tbe plainttff lJtclarelJ 
intf)ts jfOlm. 

Trefpa~~i If. T. S. attacbiatus fuit ad refpondendum C. L. de placito r b'mlS~ay tranfgreffionis & unde idem C. per W. W. attorn' fuum i: B~o~~ t queritur quod pr~dia:' T .. S. (on (ucb a Dap, &c.) vi & ar
where the mis c1~ufum rUUm apud H. fregit, &c. anll conclUllelJ ad 
Damages are d . fi C 
laid under amnum tp lUS • 20 S. 
40 J. but not 9nll upon a .general Demurrer to tbe Declaration, it 
~::ftiafs ge- \l1a~ oblette,ll, tbattt appears upon tbe tll~rp Jrace of tbe 

a y. Ja-et(lJlJ, tbat tbts (!COUtt batb no l1utiSbfttion of tbe 
Qtaufe; ro~ 'tts etPleap enattell bp tbe ~tatute of * Glou

* 6E. I. c.8. cefter., tbat tbe eUpetto~ Cleonrts) ilJall not bolll )1!)lea of anp 
fiLtefpafs unber tbe dlaltt~ of 40 s. . 

~ Inft. 3 u. tito tDf)tcb ft lUas an£tuere'D, tbat tbt~ waS an aaron of 
14 H. S. I S· ~terpars, vi & armis, of lUbitb no tnferto~ <ltourt can bolD 
• : loft. 31 I. ~ea, anti ro is tbe 0ptnion of mp JLo~tJ ok Coke e~p~eap ; 

BUtl tberefol£ tbe mO~ll Trefpafs in tbe Statute of Glouce
ftermuft be tntenbell a Trefpafs without Force, of tnbtc(j 
tbis 'qtOUtt cannot btll'D ~lea unlefs tfJe Damall£s ate a· 
bObe 40 s. but if Trefpatfes vi & armis ate not punil1.Jabk 
"ere lUben tbe iDamalJe~ ate unllet 40 s. tbe1' tDonlll be pu
ntflJtb no tubere; fo~ it appears, tbat fucb Trefpatfes with 
Force are not maintainable in an inferior Cleaurt, becaufe a 
Fine cannot be amffetl tbere, fo~ 1Dbtcb mrmfon tbbJ (fJcqJ= 
tfon lU8£f bjfallollJ en. 

(2.) abe (eroll'D <lf~ceptfon tua~, tbat tbe De£laration 
1Da~ iII, l1ecaure tbc action tua~ not b~ougbt by Bill, but by 
Original; anll tbe oligtnal [[lrtt lUas not fet fo~tfJ at large 
in tbe Declaration, as ft ougbt, fOJ 'tts tbe common 
(ltourfe tn tbe €ourt of C. B. lUbete tbep al\llapS Ploteen 
bp ttJap of !iD~flJtnal ; anb in tbi!l <!Court Iike\l1ife tuben tbe 
nctfon is bp Writ, anb tbe ~Iaintfff tn bts IDeclarac 

tion bab generaUp ret fo~tfJ, tbat tbe Defenbant Atta
chiatus fuit ad refpondend urn (to tbe ~Iatntitl) de placito 
tranfgreffionis fuper Cafum ttitbout raping mOle; tbtlJ 
ts til. 

I 
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~o lnbtCb ft tuas; anfwereb, tbat tbiS IDbjectiun ban 
lIeen often maDe.. anD as often oller·ruleD, anti beln that 
tbts {ummorp map of Declating, &e. in ~rerpafs; upon 
on £iDlfginal, fs goon. 

(tbereupon 9lutJlJment lUlUJ Biben ro~ tfie l.9laintiff; 
quod nota. 

Cotton verfos Johnfon. 

I N tbiSj <lta£e tbe <!rauee of a~ton appeareD bp tbe. Declo. x Salk. J 83-
tatton ta artre in Ely, WhlCb ts a County Palatine, ~l~is nor a 

anti tbat tbe 'ltouCe tuaa trien in Cambridgelliire ; ann af= County Pala

tet a merntct, &c. it waS mabeD in attea of ]JUDgment, tRine, but 

tbat tbis tuas a ~tfttial. ch~lc~l Fran-

1;ut per Curiam +: Ely bl not a County Palatine, but 011: * 2, Inft. 2,2,3. I, a Royal Franchife; anlJ tberero~e tbe DefenDant cannot 9 H. 7. u. 
pIton to tbe gjurtabmfon of tbiS Qtourt, (viz.) tbat tbe 4 lnft. 2.44· 
JLanbS, &c. o~ tbe (!CauCe of .actton ate, Ol nin artfe in Ely, 
fo~ tbat fs onlp particular to it County Pabti'ne tilbfcb Ely 
IS not; fo~ tbe BHhop of Ely can onl!, l1emantl ~ogntfance 
of ~Ieas, lubicb is all tbe JrtancbfCe be fJatb all ta tbfS 
l13urpofe. 

Qnl) Cucb are tbe .f'tancbifes of tbe Cinque Ports tubicb 
ate tbe fame with tbfS of Ely; anb 'tis ufual fOl appeals 
Df ~utlJet to be bJougbt itt tbfs <!tourt When the .trait lna~ 
commtttetJ in eitbet of thefe Franchifes, anll tbe 'Qtriaf5S 
f}en concetnfng LantiS in Ely ate goon; but 'tiS not fo 
lDhere the lLantls Ite in a County Palatine. 

]It tuas belb alCa in tbts cztare, tbat tbo' tbe 3lurp ought Jeofaile cu
to babe been de Vicineto de Ely, anti tbe 'Q!;rial \lla9 in red by the 
Cambridgefhire tDbere tbe 15iU 11laa b~OUJlbt) tbis Jeofaile Statute. 
lDas belpen bp * tbe @)tatute. . 

ftbe @latntttf ban lIulJgment. 

Swift ~er:fus Heath. Hill. 2 ja,. II. B. It Rot. 
1189-

U p 0 N a Cpecinl dtertJilf tbe (ltare appeareD to be ft~ 
follotnetb: 

~I6&:I7 
Car. 2,. c. 8. 
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Where he if. A. tan ]true B. ann being f£ifen of Lands, &c. to bim, 
who had th; ann to "t!l [[{tfe anD to tbe ll'\£irSj of tbe ')BoD" of A. JRe-Rcverfion m I) , ... .:' •• ~ 

Tail expeEl:- matnnct oUet, &c. be anD bi$) mife Jotn In a Leafe tOI 
~e~~t~f the ~eau; n~t ~artantell b~ tbe ~tatute, &C. tben A. DteD, 
Tenant for anD D. brs mtnoUJ marrIeD ftlJalU; tben B. tbe Jlffue of A. 
Life, made 1Vl)O 11:69 but fitteen ~eats olll, anD wbo ban tbe Rellerfion 
b F~~£fl~ent tn aratI after tbe Dentb of tue [[{ife, made a Feoffment lUttfJ 
flnr ~f T~~- Livery bp bt~ own lPanns to tue JLelfee fo~ ~ears in li>of .. 
~~~t fo~.. fetrion, bp ann \1l1tU. tbe (!tonfent of tbe lPuSbann anll 
n~ ~;i!col~t~~ [[tife, f!cnant fo~ ·Life, &c. anti tbe iluetlfon mas, tube= 
nuancc,be- tber tbis Feoffment and Livery maDe bp B. as afo~eratll, 
~at1e bh hl~d (mba ban onlp tbe )RC\lerfion in stail e~peaant upon tbe 

o ree 0 • Determination of tOe (!faate fo~ lLtfe, anD mabe bp ann 

Curia. 

witb tbe ~onfent of flcnant fo~ lUfe, lUbo ban tbe tmmc= 
tJtate 1Re\lcrfion,) Din ltI o~1t anp Difcontinuance of tbe JRe~ 
matniler ouet, &c. unner Ulbieb tbe 191aintttf elatmetl. 

ann per Curiam, it tuas no Difcontinuance of tbe lae. 
mainbcr oller, beeaufe B. tuba Plabe tbe jfeoffment ban on= 
lp a Rebcrfion in ~atl etpeaant upon an f!eRate fo~ ltttfe, 

* Owen 66 anb fa no ftee~o.In tn bt~ a~ tbe ~tme be maDe tbis 
RoJ.Abr.Tir. Jreoffment; anD tl~ a ~a~lm In Lam, that be \llbo batb 
Feoffment66I. no Jrteeboln in tbe Land cannot bp anp ~ean~ difcontinue 
Dl~ ,z5 I

• tbe f.!fffatril therefn, ann fOl tbf~ @urpofe the €afes in tDe 
~erk.fet.z. ". ~ar!ltl1 tuete citrtl. 
61 5, '15ut tben it \tlaa infillen, that tbe [tetbia e~p~ellp founD 

tbat tbe IPUflbantl ann mtfe tubo were ~enal1ts ro~ JLife, 
anb ban tbe jfreebblD in them, o~ one of tbem, bib cOllfent 
tD tbe making' tbis jF'eoffment, tUbfcb etP~trs Ql:onrent fiJall 
amount inlLaw to a euttenner of tbetr <!fRate to bim in)1e
berlion; ann if fo, tben B. ball tbe Iree{)olb tn bfm bp fucb 
@Jurrennet, ann bp C!tonfequence tbi~ Feoffment mane bp 

Curia. 

\\ here In-

fJim aftet: be ban tbe jfteelJoln, i~ a Difcontinuance. 
'\ito wbiCb it {nag anftnercn, anll fo tefoluen bp tbe cztourt, 

tbat tbf~ "okeb Qtonrent of tbe 'Ql::enant fo~ lLife, tbat B. 
fiJoultl make tbe feoffment, nin not amount to a ~urtennct 
of tbe ilEtlate fo~ !Life; wberl'fo~e it tua~ anjungen, tbat 
tOe jfcotfment mane no IDiCc.ontinuftnee, ann tbercupon 
tue Jj:.)latntttf tun' 3lUDgmel1t. 

fancy was 1'J . ",r; W· r 
pleaded, and .-lUggl11S rveYjus neman. 
the Plaintiff 

~e~I~:~~;h;,t ASfumpfit fo~ l1. about anb Medicines in curtng tbc !)e= 
NccctTaries ffHDmlt of a Datempct, &c. tubo plea'OeD infra xta
generuily,. tern viginti & unius Annorum; tbe @lafntitf repliell tt tuas 
~t:~l~~~fh- fo~ Neceifaries generally; anti upon a Demutrer to tuts 
good. I lRcplt. 
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)Replication tt tuas obje(fetJ~ tbat t~e J1!)laintiff ban tt.o~ ar~ 
figttcn tn certain, bOlD, Ol In wbat ~annet tbe Medlcmes 
mere necelfatp; but it mas anjutJ~ell, tbat tbe )RepUca" 
tiolt tn tbt~ general jfo~m tna~ goon. 

~be @Iaintiff ball 3lullgment. 

DE 

Term. Pafchre. 
2 Will. & Marire B.R. 

The Earl of Pembroke's Cafl· 

Jf. pHI LIP Earl of Pembroke being ~enant in ~afl Upon a Writ 
of (eberal ~anou; ann lLan'Os in Wales, fuffereb ofEI~or to 

a Cltommon 1Rec~Obetp thereof in tbe ~~anb ~er: ~e:~:meo~Re_ 
fionS) tbere, bp whicb be batreb all the )Remain: covery,there 

net$3 ober, &c. ann 'Oietl, leatdng litTue. onlp one Daughter, ~~~~ i~i;S a-
llOW nn Jlnfant. gainft the 

'(!CDe p~efeut Earl, to wbom tbere ®iuto~a ann JLanbS Tcrtcnants. 

tnoultJ babe remaineD (tf ltO )RecOllett> ba'O been fu{fereb) 
b~ougbt a [[1rtt of QfttO~ to reberfe tbe Recoberp, ftn,tI 
Cucb out n Sci. fa. illJail1(f hlm, mbo was tbe nominal -De-
mandant in tbe Ullrit of (lfntrp, &c. upon roblCI) tbiJlh\~. 
coberp tnas futfere'O, wbo was retutncn rummoneb, &c. 
ann tbe 191afntttf affignen (lfttO~~, ann tbe Dffell'Oant pleanS 
In nullo eft erratum; nU lUbtcb llla~ filtereD. 
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~nn nom it 'tlJa~ moueil tn 1.6ebulf of the ]llfant DilUg{J= 

ter, tbat toe ~Iaintiff migbt be compruen to rue out n 
Sci. fa. agatnll tbe ([£ttenflnt~ ag men ag agatna tDe D£= 
mautJunt; ann tOilt it tuil~ neccffarp fo~ bfm fo to no, be= 
caufe toe 'm:ertenonts ougbt not to be put out of lSoffHllolt 

* D tnitbout anp [[tattling to nefcntl tbemfelbcs, fo~ tbep map 
cro.Y~I. 3i;~' babe a JRdeafe to plean; nnn fo! tbt~ @urpore tbe <ZCafes 
Bridgm. 69· in tOe ok ~argfn were cite'll; llUn a ([afe tuag etten in tbi,!) 
~~'in~.2;~3. Qtourt--l1ettn~cn Juxon ann Booth" tlllJetc_ tOe ~~oceetltn!JfJ 
b. in theCafc tn a like mlrlt of (!EttO! \Uere fet aune fo~ mant of a Sci. fa. 
of a Fine. agatnff tbe ~crtel1antg. 
Econtra. ®n t{]e other ~fne it ltlB~ fain, toat tfie ~HtJntnf"g a Sci. 

fa. in nlcb ~are9 \1)ag onlp ntfcrettonnrp, illtn not ftridi 
juris; ann fa it ttHl£$ beln tn U)ig ([ourt in t Wynn ann 
Lloyd'a <[afe; but tlJC Q1:ircumtlance of tbe Plefent ([afe ifJ 
£:rtrao~nitlarp, fo~ tbh.l 3lnfant {)augbter is toe QIrrtemmt 
of an tbe ILanDS; \l.iOerefo~e if a Sci. fa. gOCfj out Bgain(f 

t Sid. 213. 
Raym. 16, 
55,7°,96. 
1 Lev. 146. 

tOe ~£ttenflntg, fiJe tutu be returnen ([erteaant, &c. ann 
tbecatpcn tOl'!, on tbe otber ~ilJe tutu cnter tbe );l~npfr 
tbat tbe ~aroI map iJemur iJuring ber JElonage, wbicu tutu 
greatlp 'Oelap t[)C l~laintiff, fo~ tbts:; ]nfant map Die, ann 
tiJe lLanog map remain to anotber ]nfant; 1t1berefo~e tfJe 
IDlfcretiol1 of t~e f.!tourt in tbffl (!tare tuill tncltne ro~ tbe 
19lilintiff. 

g nlJ factOrr it mas offete'll Ill' tIJe Cltounfel fo~ tbe ~Iafn, 
tiff to confEnt, tbat tbe ]nfant llJoulO be aDmitteD to plean 
tubat fiJe tbougbt fit, fo ag fiJe wOllftJ come tn ann take no 
gUnnntage of Ott ]lnfancp. 

Holt Ch. JufHce. (!tbe ~!nnting a Sci. fa. in Cucb <.!raCes 
agninll tbe '([ertemmtg ig ntfcretionarp, ann not firiCl:i 
Juris; but pet it batb been tbe conllant ([ourre of tOhl 
<Ztoutt to grant it, tlJerefo~e be tong of £Opinton not to nl:;' 
part from tbat tlllJicb ban been tbe ufual ([Olltre of tOe 
([ourt; tI)o' it tuas anmttten bp all, tbat tbig mas an cttrt1# 
otbinarp Q.Cafe, fo! tbc!' ailimew bom tbts lRecobcrp ban been 
cOlttcibe'll bp llJ£ late Lord ChancelJor Jefferies, ttlbofe ~OI1 
nHlrrten tbts 9lnfant, nnn lllbo nolU (faitll~ linnet tbi9 Re~ 
coberp. 

* Co. Ent. 16ut tOe <lrourt amorbc'll a Sci. fa. ftllafnff tbe ttette~ 
233. h. nant~, quod nota, lIke lLatu in ~tto~ to reJJerfe a 7< jfine. 

3 Drake 
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Drake roerJus Cooper & ar. 

T Refpafs quare vi & armis, tOe Defenbant~ entereb wrerd ~.vc; 
bi~ (ltlo{e containing 100 {teres, &c. (ill tubfcb a ffinanThi~gs 

Fair, t:tme out of S)!}ino, ban been kept 011 Michaelmas- may be join. 
Day) & adtunc & ibidem fregerunt & divulfer' l1iber~ et1nteDe~ 
13ootbs, &c. ibidem ereCt. bp tbe Wlafntttf, fo~ e.rpofinJJ c ara IOn. 

mares anb ~erCbanl1ifes to eale tbere, blougbt bp ~er .. 
fons; tbtt.btr rero~ttng, nec non eo quod (tbere iDefenl1ants) 
adtunc & ibidem impediverunt & difturbaverunt tbe llt>latn= 
tiff in Erecting otber nelU 15oothg, &c. fo~ tbe @laic of 
~etcbannife, bp Beafon wbereof the ~Iaintiff loff all tbe 
~lofitg of Piccage and Stallage. 

([tpon .taot guUtp pleaneD, tbe l\3Iafntiff ban a ([tcrDict, anti 
now it waf5 objecteD in areea of 3lungment alJatnll tbe IDe= 
(Iaration, tbat tbe latter ~art thereof, (viz.) ~be Diftur
bance in Building new Booths (ounns aIt0lJether in Cafe 
DnD not in Trefpafs, anD tberefo!£ 'tiS incompatible lUttb 
the fira Jj)art of tbe Declaration, tnbicb ts Trefpafs vi & 
armis ; fo~ thefe feberal ~attetS require febfral ]jungments 
Dgatna tbe Defenl1ant£f, (viz.) tbe fira is a Capiatur, but 
the laft t~ onlp a Mifericordia, anti tberefo~e cannot be 
jOin ell tn one DEclaration. 

Sed per Curiam non aIJocatur ; ro~ the Difiurbance, &c. 
is:; lain onl1' tn C[onfequence of the firll ~tefpafs, &c. anb 
'tiS of tbe fame eeffeH a£j ft Per quod in a DeClaratlOit, 
tnbtcl) is; often uCel1 in actions of Trefpafs vi & armis, ta 
let in tbe confequential Damages, &c. ann one ~lea goes 
to tbe mtbole; fOJ if tbe IDefenbant ball pleallen a LicenCe 
from tbe l\Dlaintiff to cnter tbe <!tlofr, tbat \nouln babe 
been a goolllulltfication of tbe (tterpar~; quod nota. 

Jiungment fo~ the ~laintitf~ 

Venables roerfus Daffe. 

"U P 0 N a ~otfon in grren of 31ubllmcnt, fOl tbot tbts Where the 
Qction \nas b~ougbt bp 13tu ann tbe (.!fntr" on tile ~aufc. of A,c. . , ~ rtOn dId anfe 

1Reco~l1, &C. tna~ tDUb a general Memorandum: .If. Memo· after the 
randum quod alias fcil't Term. Santt. Mich. attll tbe ~latn. Term began. 

tiff' beclattl1, tbat tbe DcfenDant falro & malitiofe on fuCb 
n iDnp, &c. fnnitten tbe n;lailltitf fo~ kreptnlJ a Bawdy .. 
houfe, upon tubfcb ~l1tJiffment be (toe Wlaimiff) was:; or~ 

Q raiJJlUtI 
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rafgnen ann triell, &c. Et inde Jegitirno modo acquietarus, 
(viz.) on (ucb a IDap at tbe @effiOllS beln tn tbe Old Baily, 
&c. tubtcb IDap of acquittal was bp tbe J1!)laintiff's Ohm 
lbewfng aftet Michaelmas-Term began, of tDbttb (term tue 
'l5ill tuas : 

@>o tbat tbfS ~Ufion was b~ougbt l1efo~e tbe fZCaure of ac
tion accretuen, fo~ tbe l5iU tlltn tbe Declaration relate to 
tbe fita iDap of Micbaelmas-Term, anti tbe Acquittal, ltJbfcfj 
It)as; the <!Caufe of tbts affton, 01 at leaft tbe (!tonrummt1~ 
tton of tbat <!taure appears to be on a fubfequent Dap in 
tbat t::erm;' tbetefo~e if tbe U>laintitf wouln babe main~ 
tainen bb1 affion fo~ tbiS ~attet arffing tuitbin tbe fame 
Ql:erm, the (!fnttp ougbt to be wftb a Special Memoradum, 
(viz.) Quod alias fcil't die Veneris (Ol anp otber IDap) prox. 

* Or Menfe pon tres fepti1manas Santt. * Michaelis, as tbe <!Cafe tlJoUltJ 
Michaelis. requite, fo tbat tbe ~aure of affton migbt appear to be b£= 

fo~e tbe affton b~ougbt. 
Econtra. qro wbtcb tt waa anClUereb bp the JF)lafntiff's Clt'ounfef, 

tbat tOe dlerbiH ban euten tbis .fault; fo~ after a <Ilerbilf 
tbe €outt will intenn ann take the 13UI to babe Relation 
to the laa Dop of tbe ~etm, ann not to tbe fita, ut Res 
magis valeat. 

Curia. '15ut tbe <!Court tnau anotber ®pillfon, (viz.) tbat tbe 
~iII anb the Declaration were til fo~ tbiS Jrault; fOl it ap= 

t Sid. j 7 3, peata that tbe @Iainttff ban no ([aufe of Qttton on tbe t firft 
4jZ contra. iDal' of Michaelmas-Term, to lDbiCb iDap the Dechlt8tton 

mull Itecl'lfaril~ relate; fo~ tbe €etm is tn !LaltJ but as 
~ Z Cro. ,84. i< one iDap. 
t Hill. z7 Car. ann Holt Ch. Jufiice ciUb a Grafe between t Hutcbinfon 
z·LRot.159I. atlD Thomas, itt tbe ([fme of Hale Ch. Jufiice, tnb£te, af:: 
:z. ev.14

1
• fer ([1t'rbttt it appeareD, that tbe ([auCe of affton acnclUen 

on a iDa!, after the fd:rtm began, in tubicb tbe 9ttion tuas 
b~ougbt; ann tbe 13m tuo~ of tbe ~erm, tnitb a general 
~t1emorandum, as in tbfs QI:afe; ann it was abjungeD, tbat 
tbe ')5tll tun rdate to tbe fitfi Do!, of tbe (term, mttJ 
tberrfo~e tbat liubgmettt was arreHeD; ann fo it tna~ in 

:z. Lev. 13, tbe p~tlJcipal <!rafe ; but it batb been bel'D gootJ if '1l3atl lt1a~ 
J 76. filen after tOe '{!term began. Sid·4,z. 

Where'ris 
not necdfa
ry to fet 
forth what 
Eftate a 
Man bath, 

The King ruerfos Inhabitants of the Hern1itage. 

T -IPON a mlrit on tbe@tatuteofWeftm.2.forim
\..., proving Commons, ann agafl1(f tO~o\lling Dohlll €n
'Iorute~, it tuil~ rttumclJ, Qui dicunt fuper facram. ruum 

3 quod 
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quod prxdiCt' T. S. (in toe 1nQutfition nomen) I die Au· 
gufii anno 3 Jac. 2 & fern per pofiea hucufque intereif. fuit 
& adhuc intereff. exifiit pro rernanere cujufdem Termini 
31. annorom adtunc & adhuc ventur' & inexpirat' de & in 
quodam vafto five Communia communiter vocat' JPecmfs 

tage ([ommon, continen' per eilimationem 300 2craf.l fci
tuat' jacen' & exifren' in paroch' de H. in Com' pr<rdid· 
parcel' maner' de F. in eodem Com' ac etiam parcel' ducatus 
Cornub' Quodque ipfe idem T. S. fic ut prefertur intereffe 
exiflen' pofiea, vide1't, (on fucb a iDap) pr<rdiClum vafium 
five Commun' cum fepib' foffatis & repagul' incIufit & quod 
pofiea (viz. on fuco a JDal') malefattores ignoti fepes, 
&c. diruper', &c. 
~be qf.rceptton taltEn to tbiS finDing of tbe 31utp, anti 

toe meturn of tbe 3lnquffitton tual1, fo~ tbat toe1' finn ann 
return, toat T. S, intereff. fuit & exifiit in tbe rain [[laffe o~ 
([ommon fo~ a ~erm of ~btrtp;one !?ear~, adtunc & ad
tunc ventur' & inexpirat'; tubttO i~ too general ann incertaln, 
becaure it notb not appeat tubat JRtgoto~ qfffate tbe 
fatn T. S. bnn in tbe faib maUe; fo~ !be @tatute- batb 
tbere mo~nl1, (viz.) He who hath Right to improve; nnll 
fOl OtlgfJt apprnr£t to tbe contratp tbe fain T. S. migbt 
babe onlp a )Rigbt to the JPetbage~ of tbif.l [[lalle; o~ 
be map be onIp a cztommoner, ann fo migbt babe no 
migbt to enclofe; ann fo not tuitbln tb{a @>tatute. 
~o wbfcb it waa anflllercll, anll fo refolbeD per Curiam, 

tbat ex vi termini tbe· mo~tJ~ impo~t, that T. S. ban an 
31ntetcff in tbe lLann of tbt~ [[lalle, anti not tn tbe JPer~ 
bage aIOll£. . • Kcilw. 

ann Holt ChIef J ufilce fJel'o, tbat be tnbo ban onlp tbe 159. E. 
IJ.>€tbage migbt cllelo(£, tberefo~e tota )Return \Una beln -Ie * Cro. Car. 

goon; fOl tbat it tnaSJ not llcc£tTar!, to rEt fo~tb tnbat ~1late 2880, 440, 
" h 5 0. t!Je l.9artp !:Jan. In thcfe 

Cafes the 
Etlate of the 

Meredith rverJus Allen. Hill. 2 Willi. B. R. fe~rfrr!~.nor 
Rot. 20. 

D EB T upon a 1301111 fo~ 300 1. toe {)efcnnant pzapeb I Salk. I3~t 
Oyer of tbe {[onllition tnbtcb WflS tbua, if. If the s. c. 

Shi p caIJed the Crown of )Lonbon, do and {baH fail from the r;~=~~ ~~ea 
River ~rfJflmrs to 1Bournenur j n jftancr, thence to Q,OenOtl, Condition, 

thence to any Part of the @ttetgl)t£l without Deviati- ~rr~~n~~~ be 

on, (tbe iDangerf.l of tbe ~eaf.l e.rcepteO) and from thence U 

Q 2 return 
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return direCtly to the raid River ~I)amca before the End of 
15 Months, (tC. and the Defendant do and {ball pay to the 
Plaintiff 1801. within 20 Days afrer the Return of tbe faid 
Ship, into the faid Kiver f2I:bameJJ, or at the Expiration of 
15 Months, which {baH firO: and next happen; or if the faid 
Ship {ball be inevitably 10ft in the raid Voyage, then the 
Bond to be void. 

'{then be pleaneD, thnt the @)btp faBell to Alexandria in 
the ~treigbts~ ann tn bet }Return borne, ale wa13 call atuap, 
uull tl~!JttJncn. 

til be @faintiff t£pltetJ, tbat tl)e wali not caff alUa~ 01 
i)~OlllnetJ modo & forma & hoc petit qd inquirat' p patriam. 

ato tbr RepUtation, tbe DefenDant lJeUlurrell fpetfollp, 
tUtti llJettJen fo? <!Caufe, tbat tbe ~Iatnttff ban not affigncn 
Dnp ')5~eacb of tOe ~onnttton tn bi~ RepUcatton ; anti tbrrc:; 
rOJ!? tt tva~ fufiffetJ, tbat it tnaa tn, fo~ tbat bet!' lRearol1, 
lthe tbe common ~afe of Debt upon 160nlJ, fo~ w>£rfol~ 
mallet? of an awarll, tiJe DefenDant plentlSl ltO atnurl1 ma'be ; 
U)C 1~latntttf emmet JOllt lffue upon furb ~Iea tuitbout fi)rlu& 
tllrr an aWflttJ, ann a 'l'3Jeilrb tbrreof, lip tnl)fcb tbe W>laintttf 
mnp be entitlell to t(Ja, afftOn; anll fo~ an autbo~it!' tn jpoint 

:e~ab~r~n tue Qtnrc in tbe * ~t1rrrtn tua~ ctten, \1lIJtcb wag Debt on a 
rard. lOonn witb tbe like flrolltJition a~ in U]£ p~tl1cipal Q.Cafr, ann 
I Sand. 102. tbece it tuas lllljUl1g£tJ, toat tbe IiDlaintttT mull affil1n a 
now denied 
to be Law. lj5~eacb tn bi~ )Replication. 
Curia. ')5ut tbe <[ourt tvag of a contrar1? eDpinion, fo~ tbcp belll 

tuat tbe lRepltcoUon in tbe ([aCe I.1t 'l6ac tuaa (uffictent with
out affigning any Breach of the Condi rion U)rtcm; t[Jftt tbel' 
of tbeit own JltnowIEtJrre luere ft1ti~fiet1; tbat tbe ([aCe of 
Hayman and Gerrard roas not la\11, no~ tntra to be fo at 
tbe ')Bar at ti)e tlCime wben tbe Jlu'bgmrnt in tUtU (ltaCe tua~ 
giben. 

~ntJ U1o~eobrr, tbat tf)c amgnmel1t of tbe 1D~eilcb of a Yel. 24,25. 
78, 79· <IrontJittoll, &c. in tbe !RepUcation bJa~ not ltfccffiup, but Oil. 
3 CLro. 320

• Ip in tbat Hugle ([are of [)ebt 011 a 160nD fOl JPerfo~man(e 
I eV·54,55· f n 
3 Lev. 17. 0 an ~\tJat]). 

Nota, '([be lG>lca tn tlJi!l <!Cafe l1la~ ill ; fed per Curiam, if 
it !Jan bern goon, tbe Replication liketntfe bun been gOOl1 
lUitbout amgl1 mrnt of anp 13~ea(b; quod nota. 

P r' Murgatroid cverlUs Law. Hill. 2 W. & M. B. R. A rCJcnp- J~ 
rion pleaded Rot. I 26. 
againft a . • • 
~refcriprion, I N an aerton on tue Cafe fo~ dtvertmg a Water-courfe, tbe 
ls.nhot good 11:\Iafntttt neclare'O, quod I Junii an. 4 Jac. 2. & femper 
Wit oura. JY • 
Traverfe. 2 pofrea 
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poftea hucure}; legitime feHit' fuif1d & adhuc feiat' exifiit 
(in Rigbt of iJi~ mife) de & in quodarn metTuag' vocac' B.ja
cen' in M. in Com', &c. Cumq; quid ern communis aqux Cur
fus curren' a quodam loco vocat' T. in M. pr~d' in & trans 
qua:dam daufa vocat' ')Sineh gCtC, & [[lbite acre jacen', &c. 
in M. ufq; ad meffuagium prxd' vocat' B. a tempore cujas 
memoria bominum non exiftit currere confuevit & adhuc 
cunere debuit, bp Wbicij tbe 1~lilil1tiff bull nre.at 15enefit as 
wel! (o~ t1mtertt1~ [JU; <lJ:attle, as fo~ tlJe n fe of bit) J1)oufe, of 
motel) tile iDefentmttt non ignarus fed machinan' & frau
dulenter intenden' to ncp~tbe ttJC Jl!>lointftf of tbe 19?ofit of 
tbe mater, quoddarn fofiatum in danfis prxd' fodit & fecit 
cujus pr~textu tata Aqua & cDrfus Aqux prxd' a mefillagio 
prxd' diverfa fuit & abinde hllCllfq; diverfa exi11it per quod 
toe J1!llatnttff ban loft aU tbe ~~ofit, &c. 

~fJe i[)£feniJant pleaDeD In 'll3ill:, quod cIanra pr~d' vocat' 
I)5lack acre & [[1f)tte acre diftant per magn' [pacium, (viz.) 
per dimidi um unius mi1Jiaris a mefluagio prxd' vocat' B. in
ter qu:£ quidem c1aufa & idem mefIuagium funt feparaJes ter .. 
fa? & tenementa diverfor' perfonar' fcituat' & jacen' per & 
trans qux tenementa prxd' aquc£ curfus decurrere oportet 
antequam ad meffuag' ill' ad venire potefi, anti protefbndo; 
tl)«t tn €j)ummet:t1Ltme tI)e fain [l!.later,r:ourfe coul'll not 
tun to t{)e faO) ijJoufe lip )l\eafon of tbe ID~ougbt, pro placito 
dicit, tiJilt be tg fetfen ttl jfee of UJe fnin Uno ([Iofe£;; anti 
that {)£ and all thore whore E(l:are he had therein, had Time 
out of Mind urett ac legitime potuerunt adaquare averia 
faa in e;fdem cJaufis d epafcen' ex aqua aqu~ curfus prxd' 
ibidem; anb afro fo~ tl]C QJ:on1lcntenc!, of [[latcrtnIT, foffat' 
in clanGs prxd' effodere & facere qllotiefcunq; occafio fuit & 
pro eo (tI]e [)efenni1nt) quoddam parvum fofIatum juxta 
t(]£ Wiltcr,courfe in danG;; pra:did' fo~ toe COl11Jentent tna~ 
teting- l)i£) ([nttle tn tbz foin Ql:(of('~, ficut occafio tunc [uit, 
&c. fecit, &c. prout licuit. 

altn upon il ~('nftnl [)cmurrcr, tufa l~lel1 waa anjuilgetJ 
tIl, fJccmtfe tbe D£frntHlttt bun ncttl]cr (onfe[eo ann nboiDen 
no~ ttilbe tfciJ fbe ~attet nlteOgen in tbe Declaration, (viz) 
the Diverting the Water-courfe; fo tbe [)eclOtdtton Ulll~ 
Hot onftnerft'l. 

~o~eObcr, aU tbe ~ubffance ann ([ olout of tbffj I~!ea fn 
13ur, ia fI t0~ercriptfol1 to motte a Ditti) in fJitl (tue Defen: 
udnf{)) oYr,tt ltltHl£); ann tbe DrcliTtntton la Itket11tfe founn:: 
en 011 it l~~ercriptlon, iltt'O one t~!efcrtption plcntJeb D~afnff 
nn0tu£t is not goon witbout a Traverfe. 

'1J3ut 
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13ut tue Q!:tl1ltt beltl, tbat lIpon the lJ£urral ]itru£ pleatJell, 

it I)ail been Plobell, tbat tbe Water 'blD not alttUlpS run to 
tue Wlatntlff"5 Il)oufe, but tbat tt mati ufuaHp tlllC'b up tn 
t{Jc €5lummer, o~ b~ank up bp tbe QI:attle of tile DefenDant :; 
tn fucb <[nfe tbe ~Iatntttf wottIn balle faUeD of hiS ~~e,. 
fcrtption. 

firbe W>lafntiff ball ]utigment. 

The Church-wardens of Northampton's Cafe. 

Mandamusto MAndamus to rwear Uuo <Ztburcb=tuntllelH~ cf;ofen bp 
~~~;c~~:ar- the WlattllJioncts:; of tbe W>arHl) of St. Giles, in tbe 
dens chofen fiCOWI1 of Northampton; tbe <!rafe was;, 
bYJ1..t~e Pa- ff. 'Q[.be <CHeat of tbat Jj!)arHlJ fOl tbe tlCtme being, butb 
TIllllOOen • 

who of COl11- u[«aU!' (bofen one Of tl)e Church-wardens, but at tIns 
mon Right '<!hne be was:; unnet a [)fp~ibatiol1 fo~ not takinIJ tbe 
:~~ ~l~a~~e ®atb!.l to King William and Queen Mary., aun tbe ~burcb 
ltD. l11iU.ll.laCiHlt; wbccwpon tbe l\!>atttlJonCfs p~oc£ell£'b to tue 

(!fIcttton of two ([1)urcb,wfltOens:;, autl Ncfentc'O tbem to be 
ftuom; but tI]e Regtfter of tue <[onfi{to~p <!touet being a 
jftirno to tbe [treat, refufen to Cwt'at tl)cm, ul1ler~ tbat 
J9ttfon 1ubom tbe lote dltcat app~olle'b be nominateD fo~ 
one. 

Holt Chief Jufiice. [)f common JRigbt, tbe Q.tboollng 
<Ir{Jurcb,\tJattlen~ b£lonlJ~ to tbe Jj!)t1rUlJtonet~; 'ti~ true in 
fome ~Iaces:;, U)e 31ncumbent Cboof£~ one, but tbat i~ 011;: 

Hardrcs 378• Ip bp mfage; aUn tbe ([anon concerning ti)e [boofing 
QtfJUtcl).tnaroCl1ll ts:; not tfgarne'O bp tbe ([ommon Law; 
tlJi!.l tuall tbe IDpinion of the ILOlll Qt{)fcf 13aron Hale, as 
mnp be frcn in tb£ <!Cafe etten in tue greargtn. 

flCbe Mandamus tuas:; grantc'b. 

Knight and Donning q;er:fus Cole & ux'. Mich. 
I Will. & Maria: B. R. Rot. 5 I 6. 

~ ~!~~~~~:' THE l\!llatl1tiffa b~ougbt a Sci. fa. agafntl Cole an'b bt£j 
Relcafc ,by [[life, illwbtcb tbep fet fo~tb, tbat Sir John Knight, 
one as .Exe- Wil1iam Eyre, ~fq; nn'O John Knight, QEfq; [)a'O Iatelp in 
entar, IS 110 tl t1t" '... • 
Bar to a De- oe ~OUtt of Jl1inlJ s; 13encl), ann In tbe )L\etgn of KlOg 
mand wl~ich Charles II. t£CObCt£'O bp 13111 agatnff one John Lawford, 
~is ~~~ In <!Efq; 6000 I. ann 161. 3 s. 4 s. fo~ iDamage~, ann t[Jat af .. 
Right. trrtuartra Sir John Knight anti William Eyre 'Oien; ann 

John 
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John Knigbt furbibeD, wba malJe bil1 [[UII, onl1tberebp 
tonffitutetl John Kent, Tho. Knight anti William Donning, 
~~ecuto~s, ann btetl, tbe Debt anti Damages upon tbe nun 
31ubgment not being fati9fietl, &c. tbat John Kent ann tbe 
11!llafntffffJ p~obetl tbE falb [[UII; anti afterwarDS John Kent 
DieD, anti tbe 19lafntttfg futbibetl, anti tben tbe fain John 
Lawford maDe big muu in imltiting, ann mane tbe mtfe 
of tbe Defenbnnt Cole, bh1 <!ftecutrit, ann tHen, tbe i)ebt~ 
&c. not betng faUsfieb; tbat tbe Qf~ecuttit p~obetJ La w-
ford'S) roU', per quod tbe ll!'laintttTtJ being tbe futbtbtl1tJ 
€~ecutols of John Knight, tnbo was tbe futbibing Reco-
veror, Plap ~tecutton agafl1{f tbe Defennant Cole anb biS 
mife, tbe <!E~ecuttit of Lawford, tbe Recoveree, de bonis 
Tefl:atoris, &c. 

'ClCbe DerflllJant~ appear anb plealJ, tOat brfo~e tbe ClE~bir 
biting tots mrtt of Sci. fa. (viz. 011 fuel) a Dap) the [ufD 
William Donning (one of tfje ~lainttffS) bp biS [)eeb of 
)Refeafe nom p~Otlucen, cognovit fe habere recept. fuper 
diem date relaxationis prCl'diCt. de & ab pr~fat. Tho. Cole & 
Maria Uxore ejus executricis tefH. & uIt. voluntatis Johannis 
Lawford Ar. defunct. fummam quinq; Iibrarum exifieo. Ie
gatum, Anglice, a lLegac!" date prxfat. Willo. Donning 
per pr~fatum johannem Lawford in & per Tefiamentum & 
nIt. voluntatem fuam & proinde pr~dict. W. Donning re
mifit & relaxavit proefat. Thom~ Cole & Mari~ Ux. ejus de 
& ab eodem legato, Anglice, lLegacp, & de & ab omnibus 
adionibus fedis & demand is quiboCcLJnq; qua: prxdict. W. 
Donning babui{fet vel tunc babuit verfus prxditt. Tho. Cole 
& Mariam Uxorem ejus Executores & Adminiilratores vel 
Executores vel Admioifrratores pr~diCt. Johannis Lawford 
defunct pro aHquibus materia vel cauCa quibufcunq; a prin
cipio mundi uCq; date ejuCdem fcripti Relaxationis unde pe
tit Judicium 6, &c. 

gun upon a general Demurrer to tOfS J.l!)lca it tnill1 in, For the 

fineD fo~ tbe )platntftT, tbat it appears bp tbig Releafe it Plainw! 

(elf, tOat it Olllp relateD to tbi~ lLegac!, of 5 1. tbe [[JO]tJil 
bring, (viz.) Upon the Receipt of 51. Legacy; anti It wail 
ueber il1tenbetJ, that it fiJouln babe fo general nn ~perntton 
as to tJtfcbatl!e tbe J/utrgment; anb feberal ([Off£; were ci. 
ten to p~obe, tlJot general [~Olb5 11 fUbfequent, &c. tn <Ir01 '/< Dvcr :~~, 
benants, &c. babe been abJutrgen to be ret1rntncn bp part{. ~ <;): 

(ulat [[10~bS antecel:Jent. Hob. 275· 

~o~eober, 3Jt Datb been anjutlg£tI of latt', tbat wbcre n 2 RoU. Abr. 

patttculat Qtaufe o~ a fltonfitleratton ifS menttoneD tn a lRt ~~~j('y J ,. 

ledle, Std. 1\1. 
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i Lev. 2,! 5· leare, it flJall reftraill tbe lJel1eral [[lotos follohling, lubtCb 
3 Lev. 2,i3. are onlp mO~'t15 of qL:ourfe. 
Econtrtt for IDn tbe otber @)fO£, Altham'l1 flta£e, 8 Rep. l11ag citeD, 
the Defen- anb tbe l1\ule tben taken was relieb on, (viz.) '(tbat ante. 
dallt. cebettt general mo~ns tball be rcffrafncb bp particular 

imto~ns foIlO\Ding., but not econtra; but if general Ut(l~b$S 
fOUom particular [[to~n~, tbe!' aJall be taken in tbe farl!'cft 
eenCe, fo! otber\l:ltfe tbe general WO~bS tuoultJ be (I fi~!1t= 
ficant ann bOib; anb tbe mto~ns of a Dreb ougbt not to 

~ Roll. Abr. be rejetten anb mane ufdefs, as long as tbe)! map be rellu. 
4°4· ceb to nOOb @>enfe, anb are not repugnant in tbemfelbes. 
Curia. ')l3ut it nH1S refollJeb l1p tbe (!tourt feriatim, tbat tbfs 

l1\cleafe tuas no ')5ar to tbts @>uit; fira, fo~ tbat tbe mo~ns 
are, All ACtions, Suits anb iDemanbs tubfcb Donning ball 
agatnff tbe Defennants generaUp, but no ~ention of rc= 
leafing anp @uit tubicb be bab in migbt of bis C!Etecuto~tl)iP ; 

2,9 Ed. 3· 2.6. tberefo~e tbofe mo~ns lball not c~tenb to anp Demanb be 
ban in tbat Qtapacitp, (viz.) As Executor, but OUlp to Cucb iDc:: 
manns l11bicb be bab in biS olun lRfgbt; fOl if an <!E~ecuto~ 
grants Omnia bona fua, tbe ~OObS \l)bicb be bab a~ CZE~e. 

I ~con. ~3' cutOl, tutU ltot pars, unler~ upon tbfS DilJ£rfitp, (viz.) 
3 roo 6. tllbere tb£ ~lanto~ ban no otbcr ~oobs; but as Q!;tecutol, fo~ 

in fucb atafe tboCe ~OObS llJaU pafs, ut res valeat. 
@>o tubtte a Manor ts in tbe lPanb~ of an C!Etecutol, ann 

be grants aU his Interefr in the Manor, tbe Manor it relf 
tum pars. 

I Lev. 99, motu in tbe Plfnctpal ~afe, Donning releafeb all DCt 
100, 2. 7 2. t" " 
Sid. 141. manD.a generallp; but t appears, tbat f)£ at tf)at lJet!' 

flCtme ban one DemanD in biS otun l1\igbt, (viz.) tbe Le
gacy of 5 I. tbetefo~e notbing is telea(etl tnbtcb be bab as 
~tecuto~; fo~ 'tis in BeaCon tbe rame tuftb tbe ®~allt of 
Omnia bona, &c. fupra. 

'J5efiDes, tbe Intent of tbe Th)artieS plainlp appears to 
tbe contrarp, tbe particular (!tonfineration being mention.: 
en; ann tue 31ntent is altuap~ to be obferbelY, as tuell in 
)Releafes as in otber DeeDS. 

Jfo~ tbefe lReafol1fJ tbc £!llailltiff ban 3ltabgment. 

The Dcfen- k ' C.., r; 
dant pleaded COO e s C!JC. 
hi, Pardon 
for a Mur-
der; it ought T HIS Cooke mas outla wed for Murder, an1:l b10ugbt a 
l:\~:~ ~i(~~- [~ttt of ~rro~ to reUerfe it, tnbtcb being bont', be tuas 
out <; Writ of fo~tbtuitb arraigneo, ann pleal1etJ bf~ Jl3fttl1on nnnet tbe 
Ailov,,:nce. 3 ~~eat 



Term. Pa[ch. 2 W. & M. B. R. 121 

®~eat 0eal, tn tnbicb tbere wa!1 no Obfiante fo~ bftf not 
finning @)uretfe~ fo~ bi!1 Q500D 15ebabiQur. 

Holt Ch. Jufl:ice. ~be wartlon ougbt not to be alloluetl 
tuftbout a [[{tit of allowance nirecteD to tue 31ulJlJe~ of tbf~ 
<!tourt out of Ql:bancerp, tetlifping t[Jat be batb founO ~Utcs 
tie~ befo~e tbe ~o~oner ann ~beriff, &c. aCCO~binlJ to tbe 
* ~tatute, bp tnbicb 'tf~ enacteD, tfJat he who hath a Par- * 10 Ed. ,. c. 
don of Felony, fuall within three Months after [uch Par- t Wc~mj~' 
don, find Sureties before the Sheriff and Coroner, for the h/~/~::t;te 
Good Behaviour, which (ball within three Weeks after the 5 &: 6 W. &; 

three Months, be returned into the Chancery, under the M. cap. I)

Seals of the faid Sheriff and Coroner; and if the Party give 
no fuch Security, the Pardon {haIl be void. 

13ut bp tue otber Jiunge~, tbe Warnon ougbt noln to be af~ 
lowen 111ttbOut anp [[lrtt of allowance, becaure tbe Jl!)art}! 
batb tb~ee ~ontb~ giben bp tbe ~tatute, after tUe Wattlon, 
to finn @)uretfes, unner tUe ~enaltp, tUat bt~ WlarlJon fiJall 
be bOlD, if be Dotb not no it. 

Nota, ~bat aftcrtuarn~, in tbe fame ~erm, tbe mcft of 
QUotualtce \tlO!1 b~ougbt into <!tOUtt; anti upon nt'~apcr, 
&c. it tua~ teCD~tJelJ unnet tbe ~atlJon. 

Barnes ruerJus Bulwer. 
Where the 

I~ l1la~ mabe'b fo~ a Superfedeas ta a mrft of <!frto~ upon Plaintiff in 
a ]utJgment in ~Jectment, fo~ tbat tbe Wlafntfff tn <!ft. Erro~ need 

to~ ban not giben biS otun t Becognf1'ance to tbe Deren- ~:c~~~_a 
lJant, tbat if tbe 31ulJgment is affirmeD, &c. be \\lUI pap tUe zance. 
Clto{fs ann [)amage~, &c. t 16 &: 17 

~o whicb tt tuas anflUere"O, tbat be (tbe 11Dlaintiff tn QJ;r= Car. 2.. c. s. 
tOl) ban founn two rufficient ~en to be bia 15ail, tubo were 
bounn tn a Becogniiance, &c. bp \nOtcb tbe 31ntcnt, tOo' 
not tbe JLetter of tbt~ ~tatute, tuas (atiafietl; anti tbe It!>ar~ 
tp bimfelf Itbe~ tn tbe remote ~att~ of tbia Iltingnom. 
~be <tourt beto, tbat tbe Intent of tbis @)tatute was ro~ 

tbe ~ectltit!' of tbe ~attp DefenDant ill tOe mtit of <frrol,. 
\t1bicIJ Intent fS betebp fullp obretbetl~ becaufe tue 'WaH a:~ 
real1p giben t~ better tban big otun lRecogntiance; ann tbhl 
{Jatb been tue contlant ~~affire of all tOe <!tonets, &c. euee 
fince the S5tatute waa matte, becaufe of tbe 3/nconUenfence 
of tbe watties comfng ftom remote t0ntt't 

t!r.be Superfedeas Ulatj allottJelJ. 

R Coan 
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\Vhere an 
Infant is Ex- Cdan rverJus Bowles & a!'. Par. 4 Jac. II. B. R. 
ecutoralonc, R . 
he cannot ot. 52 I . 
fue per Attor-

~~~:r Rep. R. Eplevin tn C. B. again(f A. B. ~nl1 c: ~b€r ol( per T. S. 
s. c. artorn. foum ven. & defend. vIm & IOJunam, &c. ifnb 
~~l~: 20

5. mane Q!onufanc'e a~ .'lBailtff11 to 1. N: IDamare:feafant; anb 
4- Mod. 7· at tbe (trial tb'e@Iamtttf waa nonfutt, 'ann tbe Dffel1tJaltt~ 
s. c. baD Jjungnlcl1t de retorno habend'. 
z CrO.441, €bercupon a [[(tit of <!I;ttO~ tuagb~ougbt, aub tbe Qftro~ 
44

2
• affigncl1 lUas, fo~ tbnt A. one of tbe Defenl1ants, was all 3 Cro. 52.1, 

HI. Infant, an11 pet baD appeateD anD pleatJeD by Attorney. 
~o tnbicb it tnil~ anflUncD, that tbit; tuas not 'et'rone~ 

ous, becaufe 1uDgment Wil11 giben fOl tbe Infant, luOtCb 
is fo~ bifJ 13cnefit; anll alro in tOiS ([are tOe Defentrants 

* I Roll.Abr. malle <ZJ:onufaltce in anter droit, anb aU tb1ee of tbem maTte 
z8~. but one i5atlttl; 'US Ilke tbe (!tare tubere an Infant anb on·e 
!24.ro. 377, of full age are maDe Qf.te(uto~~; fn rueb €Ure tbe Jil1fant, 
z Saund.zu, tnitb toe otber CZftectlto~£t, mal' fue -1< per Attornatum, be" 
21;. ,.aufe ~tf11 itt tbe Bi.gbt of atlorfJer. Adjournatur. 
H H. 6. 31• ~t anotber IDap it \naa anJucll, tbat an Infant can ne .. 
F.N.B'Z7. 11 A .• fc fi 
z Inft. Z61. er appear per ttornatum, 1l0~ 10 propna per ona ua, 
::. ero. 30;. but altuapS per Guardianum 'o~ Prochein Amy; neftOet 
~;~dgm. 73, can an Infant be an Attorney [01 anotber, I H. 5. 6. ann 
t 3 Cro·5· if be f~ mane Qftecutcl1, be ougbt to fue per t Guardia-
521 • nom, 89 map appear tip tbe ([ares cfteb in toe S}9ar= 
~t~t~I~·I~~8. gin., all tnbicb are 'agatna tfje £lDpinion in 2 Saund. 2 13. 
Econtra. lit tuar; granten on tbeotber '~iDe, fbat if tbe Jrnfant 

in tbi~ ~are, ann tbe otbet~, tua~ meetl!, DefenDant, fJ-f.i1 
9ppearance bp Attorney bon been Qtrr01; but it brat; in" 
tHIen, tbat tbir; betng ill Replevin, tbe abo\.t.1antt; ate tn 
.mature of Plaintiffs, anD tbi11 fo~ tb:ee ll\eafo"~ ! 

,. f!bep are callen Attors, tnI)tcb i~ a ~erm in tbe czrf~ 
bil JLatu, 0"11 filJnUie~ lj!)latntiffS. 

2. 'Qtbcp fi)oll babe ]uogmcnt de retorno habendo ann 
Damages as llt>lafntiff~. 

;. 1!l:be l~)foil1tiff mfgOt pleol1 tn gbatement of tOe g. 
1101111!', tbetefo~e 't(11 ill mature of an gtttOtl. 

13elibes, a£f to tbig l~oil1t, tOrte iSY no iDitTerence lletlDeen 
Execlltors and Bailiffs, fo~ botb oct in tbe JRfgbt of an" 

"'zS:mnd, 21 3 otber; anb it batb been atljutlgctl, that wbere an ~ Jjnfant 
3 c.ftecllto~ 
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(!f~e(uto~ is; E!llatnttff, be map fue witb otber ~~ecuto~fS per 
Attornatum; ann bp tbe fame Reafon tbe Bailiffs in thIS 
€afe map fue per Attornatum, tbo' one of tbem is; an 
lInfant. 

Holt Chief Juftice. Wbrre an linfant ifj Executor afone~ Curi~ 
be cannot rue per Attornatum, fOl if be no, be tl)all be a· 
mercen pro falfo clamore; but tnbere be is joinen mitb 0" 
tbers of full age, 'tt S; otbertntfe; beeaufe thofe of full age 
bane gutbo~itp to bifpofe aU tbeir Q[etS without tbe atfent 
of tbe Infant; ann tbtfJ is tbt BeaCon of the Difference be" 
ttueen an 3lnfant W>laintiff anb Defen'bant, tn 2 Sand. 212. * 48 Ed. 3-
ann 'tiS a goob lRule, that mbere anp ~atter mal' be pleab. 10 b. 
en tn )f. abatement, it lball neuer be amgnen fo~ Qfrro~, I Roll. Abr, 

anb in tbia <!tare tbe ~Iaintiff in RepleUin might babe i8ti. 4. 6. 

plea 'beD lInfanep in abatement of tbe ~ognirance. 
Qt anotber IDap, (viz.) in Michaelmas-Term, 2 W. & 

M. tbfS <!tafe tnafS argueb feriatim b1' tbe '16encb; anb tbe}! 
all agreetJ, tbat tOe lIungment fiJouln be affirmetJ, but upon 
blfferent Reafons, tb~ee of tbe lIubges being fOl tbe amr" 
mance, becaufe tbe Defennants are in auter Droit, anD 
tbep all make but a9 one 'l6ailfff; ann tbat tbe Difabflttp of 
tbe eerbant lljafl not p~cju'b((:e tbe ~affer, ann tOe}! a~ * . 
greeb, tbat tbe <!tafe of ok QEtecuto~9 is tbe fame in )Reaeou A~r~oJ~. 
with the prefent Cafe; tbe1' agreeb Itkewife, tbat tbere is a , ero. ,78. 

Difference wbete tbe Infant ts lSlaintiff, ann wbere be 
i1l Defennant; anb tbat an auotmmt ifJ in mature of a 2. ero. 441, 

Jllaintiff, anb fo are tOe Bailiffs tubo make Conufance, 
&c. anb in tbe t I Inft. tt \rag bottbteb wbetber an Avowant t I Inft. ,0), 

1Das (ueb a DefelllJant as mus; witbin tbe \S)tatute fOl l\3a1" I ero, 50 4. 

ment of <!tolla, becaufe I)e is; £ffeemen to be a Jj!llatntttT; 
anti tl)at mbere an Infant ts fole Executor, be cannot rue 
per Attornatom ; to tubtcb Holt Chief Jafiice agreelJ ; but if 
(ucb an 31nfant ClE~(,Cllto~ t£eober per Attornatum, big ap~ 
peatan ce ts ItO <lfrro~, but' U£j otber\llife tub ere be fg COlln('mn~ 
ell in tbe 9ttton; a nn one of tl)e 3JUbgC9 tung of fiDpil1ioll, 
tbat tbig SWatter migbt be affignen fOl * ~rto~, tbo' It tuas 'f< ~ ero. ). 
pleannble tn abatement of the C!Collufance. . I RolL Abr, 

1I3ut Holt Chief Jufl:ice befD~ that tbi~ gppearonce of 7
81

; 7
8
3' . 

tbe lInfant tuns; tnegulat, fOl be ougbt to pleaD per guar-
dianum, anD tbe 310!,lling tbe otOer Defenbants lnitb him, 
filTntfieb notbing fo Og to cbarge tbe J)nfant; fo~ if rbe 
lIul.lgment pars; Offaf,nll btm, it .fiJilfl be f(jZ tbe iDomugcrl de 
bonis propriis, ilUD be llJan be amercetJ; tberefo~e mb£t£ be 
is jofneD, o~ wbere be ill angle, tbere t~ no manner of 

R :2 IDtffec. 
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[)1ftcreuc£ In lRenfou, fOl in batb <ltarr~ tf)e JL.o-ftl is tf)e 
fame, if Irutlgment t~ogat.t1ff bim. 

(tOe Q.Cafc of feveral Executors where one is an Infant, 
i~ founnell upon tltlotbet lReafon, (viz.) upon Neceffity; 
COl 'tIe abfoluUlp tle(efi~lt!', tbat aU mbo ar£ apPoi!1teD \!ftc: 
(utO~5 bp tbe [~lUI, tlJoulD be maiJe ~attt£~ to tbe (fctton ; 
ann lllI]cre torte are Ceutral ~,:ecuto~~, tbc .act of one 1lJall 
conclune biB €ompanion; ann tbetefo~e UJe general Qp= 
peatance per Attornatum iff (!OOb fOl all of tbrm; ann be 
l1enten, tbat tbe lReafon tuftS, bcct1ufe tbep bJete in auter 
Droit. 

gnn tbat in tbis cztafe, tbe 31nfant mag not compellilble 
to be joinen lniUJ tbe otber, fo~ be migbt babe been febftetf; 
fo tbe laenfon ia not tbe fame. 

'Tis a Rule, ann be laln Down tbi~ to be a gcnrral Ride, (viz.) tfJat 
that -what II 9}!}nn llJall llc·b£t aIDgn tbat fo~ Qfrtol lVbfcb be Ultgbt 
fi~a!c%fo~f- pleab in Abatement; fo~ it QJilU be OCcountrD bia loHp to 
Error fltall neglect tbt '(time of tailing tbat (If.rception; tflettf0'1f if a 
ncvcr be Feme Covert t~l1lJ all tli:tion in bet own Jaame per Attor
~b:!~c!~. natum; nnn tfJ,e i)efentJallt pleatln in 13at to tbt action, fie 
17E·i· 70. h. OJall ueber aftftUl8rtl:S) amgn tbc Coverture fOl C!l:tro:; 
i!. ~~. 3· t~erefo~e finc~ tbe 191ainttff in t&iS ([afe Inag effllppelJ~ b!, 
ero. EI.853, "tS own gnuuffion to offilln tbe lUnUle!, ro~ llErr81', ~t ~tt) 
54 1

• .f. tbat tbe lUllgment ol!!Jbt to be ilmtm£n~ 
Bade verJus 
Starkcy. 

I Roll. Abr. R l' V'(; V' H'll W & M B R 782• aw I11S rvCYjUS IDCel1t. . 1 • 2 .-. ... ~ . 

Rot. 793. 
BI'caeh of DEB T upon ')3ontt fo~ 19£tfo~mantt of Covenants fir aa 
Covenant . 3ln'OcntUtF, lU tui)icb amongll ot1J£t f!:btngs tIJ£ f)e~ 
whc11rc ~~is d fentlant cotU?IHltltctl, tfJat Nicholas Barbone bill (!fleCtttn-~ 
we a:l' o ne I:: 
in thc"\~rds Ol gffiJJn~ 1lJoulD, 00 or belore the :2 5th Day of September 
of the In- Ilf~t foliolllll1g, make out Ii gDod Title in J,latu ann ~quit!' .. 
denture. to the ~atleffictioll of tI)e fatD VVilliam Hawlins, bia tlJrtts 

Ol tlffign£l', (ll to fJU3 Ol tbeit ([ ounfellcnrllCD lit tbe law, t11 
finb to ff\lrrnl f1)9flfuagn" &c. fituate in Eagle-Street tn tDe 
Pariili of St. Andrew, Holboro, o,utl to fllrt!' of tbftl1 ttlitfJ 
tIJdr appUttrtH1n(f~, cnn to the Fee- {imple. and tl-:e Inbe~ 
nrance thereof, r!Jllt thCIl, &c. ti)€n be plCDtl£:tI, toat Kicho~ 
las Barb InC' UhlB ltbiUIJ, ann U)ut IJ£ tlJe [)rf£ftDant bntt 
prrfO~tllnJ tOil! t!)e <!!:OUCIHlllt.s Oll biJl le6rt to, be petfo~ml< 
£D" ,xc. 



Term. Pafch. 2 W. & M. B. R. I2l 

ttbe }13lotntilf replieD, ann fiJelUel1 tbe 1S~eacb in the Ne
gative, in tbe \Jetp m.ta~n~ of tbe ]nDenturc, (viz.) tbat 
t{Je fdiO Nicholas Barbone upon or before the ~5th Day of 
@)eptett1brr, !;1C. nee ad aHquod tempus ponea bucufque 
non demon!l:nvit bonum titulum in lege & eql1itate 
ad fatisfaCtionem pr~didi Willi' Rawlins vel ejus con
filii in & ad feparalia rneffuagia pra?diCt' nee alieui eo
rum cum pettin' nee ad fe6dum vel hxreditatem ep
rutIdern. 
~hc {)efetllmnt retotrtg, tbat the fafD WiJIiam Rtw

litH a temp-ote confeetionis indetltt1ra? prxd' bl1cufq; pa~citice 
a eqoj-ete haboit & tep<ui-t & gavjfos fuit prxd'meffuagia, &c. 
InttboUt iihP' laWful ~o'letfotfon 01 Diffurban£e bp tU1P J1!)tc" 
fon tBbarfO'£lJ£t, Infcbat«rb Of all 3IItcumb~attce!S. 

ann apOll n general Demurret to tbis Bejdinner, tlno 
~bfngG tt1~re rerornctt; ficll, tbat tbt Bcjoinner fua~ ill, bee 
tflufe it roas no anftDtt tel' t6e 'l6~'eatb' atlin'nttl in tbt iRe-
pltcartdl1. , 

(2.) (tI)i'lt tbe tRepHci1tfort Wll~ goon, anti tbe i5~racf1 
ot Q10bEuunt Well fi1\l~n{['J'; for tbt mo~n~ of tUe 3lhDen" 
tme tD£tC ptttfiteti·, tbo' tt ttl"£) obtecteD, ,tbat tbe mo~tJ~ 
ot tbe <It obcm1nt ~tte tn tbe D.iajUttCfftJc, (V!Z,) to f1-
tisfy the Plaintiff" or his Counfe); ant. tberefo~t it lUns 
otjf.Ctett, tbnt tljt ~Iutl1tttt otllJlJt to melli, tbat fuel) it 
otfe ttnag his Counfel, of which the Defendant had, No
tice, &c. anD then thew the Breach, ro~ Itot fattafpfnB" 
bim~ no~ bf9 <ll:oUn(el, to~ (all it tuaG (aiO) that the Defenc 

dant had his EJetlion~ whether to filtfsfp tbe ~Iafntiff, OJ 
big <ltounfel; but' tbat be couro not fa-ti£)fp tbe Qtounfel be
fo~e he knew who he was. 

To which it was anfwered, 8nll fo reColben l1p tbe 
€ourt, that all this Matter ought to come on the Part I Mod ~:'3° 
of the Defendant in his JRejoitt'O-er, &e. if the Truth had 
been fo, fo~ prima facie the Brea1:h b£fng' affig'ltCIl til tbe 
bet!, roo ~n~ of tDe ]n'lirntut't, fucO mt alrtgnmrnt t~ 
IrOOO. 
~be )plaintiff batt Jiullgntrnt. 

BiiTe 
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Bitfe'Verjus Harcourt. 3 Mod. 280. a Care 
between the flme Parties, but to another Pur
Poft, which fie poftea. 

An o~torne~ MR. Harcourt, tbe @)econtlatp oUbe <!ttotnu,®fficc, lUas 
~ R. hC:~ 0 Defendant in t\\10 afftoml b~oU~bt againll bim, anD 
no Privilege laitl in tbe p~oper <!Count~e~ tubere tbe <ltaufe of action bib 
~:~:e~~ere artCe; anti it lUa~ notu molJetl to alter tbe Venue., anb tbat 
he is Defan- tbe ~tial migbt be in Middlefex, bp JL\eafon of tbe Defen= 
dahnt, ahlite~ bant's; Privilege, be being one of tbe ClI:lerkS of B. R. anb biS 
were e IS flII n-:·'n '" m 
Plaintiff. ~ttentlance nec£uarp anb tellUl te vere; ann a 4'ule mane 

in Andrew Loder's <!CaCe tuas notu p~onuceb ... tuba being one 
of tbe <!ClerkG of tbis~ffice, ba11 tbiS Privilege allolnelr. 

'15ut tbe <!Court nenieD tbe ~otion in tbe p~incipal <!taCe, 
becaufe Harcourt tua~ tbe Defendant in tboCc actions; anD 
tbat an atto~nep o~ ®mcer of tbe <!tourt wbere be is Defen
dant batb no Privilege concerning tbe Venue; but tub ere 
be is Ilt>laintlff, be batb tbe l\!)~i\lilege to lap bi~ gction in 
Midd1efelC, anti out of tbe p~oper QI:ountp; anD tbe Venue 
fiJall not be cbargen upon tbe Common Affidavit bl' JL\ea~ 
fon of bi~ J;>~ibnege; anti Jufiice Dolben remembereD a 
Cltaufc tub ere fbe Venue tua~ alteren upon Affidavit, tbo' an 
gtto~l1ep was ~Iainttff; becaufe tbe ~atter nib arife, anti 
all tbc aUtnetre~ Iille11 fn remote JF)att~ of tbe Jltingtlom. 

Kellow rverJus Rowden. Trin. 2 Jac. II. B. R. 
Rot. 796. 

,~_ ~:clJ. 253· THE <[ofc, fl. W. Kellow (!J;~ecuto~ of E. KeIlow, 
, Lev. 286. - b~oUlJlJt an action of Debt on a Bond againff Richard 
'Rs. c. fi Rowden, the Son and Heir of John Rowden tbe «lEIDer, biS 

ever IOn It' d f 1 
expeCtant 011 .JJ atl)l't ; anD Declot£ll UPOll a Bon 0 I ~o . malle bp tbe 
.an.E~are Jfatf)et of fbI? DefcnOol1t, to tbe ~eflato~ of toe 19laintiff. 
ArafTitl, IS not ~ be IDefcnoant plean£D Riens per defcent de pr.rditlo 

ets to J 
chart;e the obanne Rowden patre fuo un tbe IDal' of tbe imtrit PUt= 
Heir. (baren, t10~ at anp ~ime t1n~~'f'JilrtJS, upon tubfcb tbe!' 

were at 1[u('. 
anD tfJc 1m!? founn a fpecini C!crllia to tbf~ ~ffect: 

I 
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{f. 'arbat John Rowden, tbe gatber of tbe ®bIfgol, ban 
:J;tfue CharJes Rowden biS elDen ~O", ann Richard Row· 
den tbe Defenllant, biS feconn ~on; ann tbat be (tbe fa .. 
tber) wa11 fetfen in jfee of an fl)oufe ann ten acre~ of 
llano, mbteb be rettlen bp DeeD, to toe dUe of ~imrelf fo~ 
}Ltfe, JRemain'Oct to bf£) eltlell @>on Charles Rowden in 
'(tail, JRematnnet to bhl own rfgbt !peltS, aull bien; tbat 
Charles Rowden tnaa f£teen in '<tail, UJitb a Bematntler tn 
jf'ee e~peffant, &c. ann tbat be bail ~tfue olte John Row
den, ann ni£11; ann tbat be toe faiO John Rowden, the 
@~annron, tua11 rdreD, ut fupra, anti afurmatbS ni~n lUttI)
out ~.lfue, after tu{Jofe Dtutb tbe W'lcmitTes befcentJeb to 
tbe i)efenOant Richard Rowden, tn .fee, oa !pdr to tbe 
faUl John Rowden the Grandfon, DnO al£o fl)eit of John 
Rowden tbe IDbltgol, fJp dlittue wberwf be entereD ann we-u.; 
Cetfeo, &c. on the IDa~ of t~e m1rit, &c. 
~be fole Doubt upon tbia rpedal dlerllia tuas, [[tbetbec 

lapon tbt ~ttet tbua founn tOe ·Declaration was JJootJ, o~ 
not, becaufe tbe ~latntiff bon betlatDO tlJJainff tbe ·Deren= 
·tJant as immediate Heir Of tbe IDbUllOl, tuitbout mention= 
tug tbe int.ermediate Defcents. 

anti lttnaS8tJJuen, tbat tbif$ iDctlatatfon ougbt t.o ·~abe 
been Cpectal, mewing bow tbe Defennant became Jl)eit to 
tbe SlDbligo~; fo~ bere tbe IDefennant took tbe 'lLan1)~ Rfjim .. 
mebiatell>efr to John 'Rowden tbe ®,~annrOlt, anti bia Jac= 
Pbeln, ann aa mctltateflJeir to tbe enbligo~; ann tbetcfo~c 
tbe mr{ne [)efcents ougbt to be fet fOJtb in tbe Dechlra= 

-

tion, to cbarge tbe DefentJant ltJitb tbfl1 Debt; anti (01 
gutbo~itfe£) in tbf11 l130int, tOe ~are~ in tOe * ~arg{n were * F.N.B.Z20. 
ett 11 n J k' lit" f . 1]'::'\ • t 2. RoJI. Abr. 

J e ,an en s ~ ~a etl1 1:!10Ul • 400, 709. 
:; ero. 24. 

Dyer 366. a. W. Jones 462. Cro. Car. 15I. Jenl{s's Cafe in Point. Dyer 308, 368. 40 Ed. 
3· 10. Plowd. 441. Broke Defccnt 14, ;0. 1 ero. 4 1 2. W. Jones 3.61. Rcgi.ft.240 .Z,. 
2. Cro. 161. 3 ero. 24. 1 Cro. 54,. Dyer 9. I Inn. 239. b. 

IDn tbe offiee 0itJe It lnaS arnuetJ, tlJat tbete tnn!f 0 nreat E~ontra .fo~ 
IDtfference between Jenks'~ ([afe ann tbis; fo~ tn Jenks's the PlamtItf 

([afe, tOe lLaltb~ 11efrentJetJ fn Fee-fimple in Poffeffion to 
tlJe ~on of tbe ~bIfgo~, lllfJO nfterltJa~ng tJteO tuftbout 1!f~ 
fue, illtO tlJrn tlJc JLanDa llefcen'Oen to tOe {)efcnllont in that 
~Utton, oa (!J.l1cle autl fi)ctr to bie JElepbew; but in tOts Qrafc 
~be 13~otbet ann ,meplJem were feifeO of tbe §e£=fimple onl!, 
In Reverfion, erprctout upon tbe Detetmination of tOr E-
frate-tail, ann not of Oil!, Fee.fimpJe in Po!Ieffion; ann tbto 
Reverfion tuag not 9tfer9 in tfietr llJantls, bp 1l11)icb Charles 
o~ John Rowden bt~ ~on, mtgbt be Cbill'!JCtJ with tb{~ 

iDcbt; 
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* j ero. 350' Debt ~ anti fo~ tbi!; tSurpcfe tbe f.!tafes tn tbe * ~argtn 
6 Rep. 42. were eltell. 
inMildmay'j 
Cafe, and 58. h. in Brediman'j Cafe. 

i(!tbi~ C!l:afe tuag compareb to tbat of poffeffio fratris, &c. 
lUbete the .fatber bab a @)on anll a IDaugbter bp one [len .. 
ter, anll a ~on bp anotber [1enter:, ann malle a teaCe fo~ 
JUfe, o~ ~tft in ~aU, anti bten; anb afterwarDll, butfnlJ 
tbe <!Continuance of either of tbofe <!E1lates, tbe ~on bp 
tbe fira [tenter bieb:, in Cncb <!raCe, tbe @)Oll bp tbe fcconn 

i Inlt. 14,15, dlenter, anll not tbe Daugbter bp the firll, lball mbertt, 
bccaufe ber ')5~otber ball no aliual §Seilin of tbe J/nberitance. 

9nb tbiS QCaCe tuas nom put, (viz.) if JLanbS befcenn to 
an lPeir, mho nicS befo~e anl' aliual ~ntt:p matJe, b1.' )Rea. 
fan wbereof the JLantJs beCcenn to anotber lPetr; tbofe 
JLanll~ fiJall not be reeobereb in malue bp a alarrantp 
tnane of otber !Lanba bp the firll lPeir, becaufe be ban on .. 
Ip a SeiGn in Law, as 'tfs e.tp~eap p~olleb I lnft. 2;9. 

Nota; per Holt Ch. Jufrice, tbiS laa CltaCe maa benielJ to 
be !Lam. flCben tbe fll:ounfe! fo~ the )1f)laintttf p~oceeb£n, 
(viz.) ~bat tOe 3JtTue tn tbis <!tafe tuas, m1betbet tue iDe" 
fennant ban ~tretS bp IDefcent ftom the £1l)bligo:; anll 'ti~ 
p~obeb IIp tb~ d1erbHl tbat be ban; ann it appeat~ ItkelUtfe 

See j Rep·4 z. tbat be hab no utrets (bargeb lnttO tbta Debt of bi~ 'l6~o. 
~ tatc1iff'j tber, no~ of bis JElephelll, fOl neither of toem eller ban anl' 
!ti~p. 88. atret~ chargeable; ann tf tbep ball no alTets, tben bp ([on:: 
Buckmcre's fequence tue Defenbant couln not babe an!, alTets from 
Cafe. form. 
For the (rtpon tbiS fitff Qrgument, tbe Q!:OUtt inclfning fOl tbe 
Plaintiff. IDefentJant, tt tuas arlJuen again fo~ tbe ~Iatntiff) tbat tt 

llla~ a ~~tnciple in !Lam, tbat ellerp one tubo clatmSlLanll~ 
as fiJftr, ougbt to make bfmfelf Heir to him who was laft 
feifed, tbetefo~e if tbe iDefennant in tbia fll:afe ban nemantre 
fb tbeCe Lanlla, be ougbt to balle mane btmfelf fpeir to bf~ 
.fatber, ann Itot to bill Jaepbetu, becaufe be was not affual:: 
fp feifen of tbe jfee.l1mple, fo~ be ban onIp tbe Reverfion, 
ltIbfcb bp IJl£' Dentb wouln (JilUe been erttnct anll !rone. 

l.in. sea. ,. gun tbe iDefennant ban a Fee~fimple in @>otrcmon, tubtcb ; ;.n:E~:/~ ~~ bt~ JaepbettJ anll 13~otber ueUer ban~ tberefo~e be ban no, 
8 AfTlf. pI. 6. thing b!, 'iDefcent ftom tbem; anll It tua~ agrcf'O, tbat if 
2 ~:. ",S. te)e iDefennant's JElepbetu ban been actuaUp rfiren of tbe jf'ece 
~4'" o. 5-4, fimple (aa in Jenks'~ Cltare) tbe IDeclaratton OU6bt to baue 
W.Joncs456. teen fpetial. 

3 tOl 
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jfO! tbe DefenDant it wafS Catb, tOat tbe 15~otbet .anb ieo:d:~~.De

.IDepbelU baD Cucb a @eifin of tbe ReverGon tbat tbc!, mtgbt 
alten o~ (barge it after tOe Determination of tbe ~{fate~ 
tntl; mo~eoller, tbat if Debt llJoulD be b~ounbt ogainn an 
Heir, tuba ban notbing but 0 Reverfion in Fee expetl:ant 
upon tbe Determination of an Qfffate.taU, in fucb ~afe tbe 
urllal ([outre is to plcan Cpetiall!', (viz.) atbat be ban nos 
tbinn pr:£ter ut fupra, anD tbercupon tbe Wlatntttf minbt 2. Mod.50,5!' 

p~ilP anD babe tjlutJgment cum acciderit. 
But per Holt Ch. J uO:ice: ~IJe iDeclatation i~ goon, anti Curia. 

tIJCreUpon tbe @laintitf ban l!Ubgmcnt againn tlJe £lDptnfon 
of J uUice Eyres; but it \na~ a!Jtcen bp all, tbat a Rever-
Clen expeCtant upon an EO:ate-tail is not Aifets to (barge tbe 
Jl)ett upon tbe general 3/tfue Riens per Defcent. 

l)But bp Holt Ch. ju(Hce: a Relleruon ctpectant upon Dy,.:r 57l. 

tbe Determination of an (!fffate fo~ lLife, is quafi ~trets, 
ann ougbt to be pleill1cD fpetiall!' bp tbe fl:>elr; ann tbe 
JF)fatntttf in f«cO C[aCe map take ]u'Ogment of it cum ac·' 
dderit; quod nota." , ' 

Brunetti r'vedus Lewen. Trin. 4 Jac. II. B. R. 
Rot. 185. 

1 Lutw. 196. 

T HE ([afe, If. Abraham Henriques Valentini, tdinfng in s. c. . 
Leghorn in Italy, drew four Bills of Exchange, all of ~itc: ;,~~~ 

tbe fame Date, BnD fo~ one ann tfie fame @)um of ®onrp, ihall be in
tbe ~eConll to be paiD if tbe jfirff maa not, anD fo on, at. tended to b~ 
(o~nin!J to tbe <[ullom of ~ercbant~, ann aU llfrrtteil to ~~~~~r~~f~IY 
James Abendano, to pap to Francis Brunetti etbe t9latnttff) fer forth in 
500 pieccg of QEhJbt~ fit ~lfanee~ &c. t~e Declara-

~be firll 15i1l waa p~crenten to Abenda no, tuba tefufcn \lon. 

to accept it, wbereupon tfJat 16tH war; p~otelletJ brfo~e a 
JElotarp 1F>ubltck, fo~ JElolt·papment, acco~ning to QI:u. 
110m, &c. 

'QI:.bcrcupon tbe Defcnbant Lewin bobing Jaotiee of tbr 
l~lotcft, br, fo~ tbe fl)OnoUr of Abraham Henriques, t{jC 
ID~a\ller, (ubfcrtlJeiJ a Jaote, bp muieI) be unDertook U)C 
lJ)opment of tbe ~onep on tbe fDap of tbe 1l3tH.s teturneo. 
If not paiD bp Abendano. . 

([IpOIl tnbicb Brunetti (tbl? lPlaintfff) entlo~ren t~fi1 recont! 
15m f01 [{alue receilleD, unto Alvarez de eona, ann be tit 
like SWanner to Menuel de Vega, ilntl be to Angelo Rezzi~ 

S 'lien .............. ;'l 
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nieo, anb be to Jacob Argas, anb be to Jeranimo Parenzi, 
ull f01 ([1oltle reretbelJ. 

{It tue Dil!, of tbe Return., Abendano [fin refufelJ ta ac" 
,ept tue 13t1ia; tubereupon anotbet lI!'~ot£ff tuag maOe on 
tbe fecond BiII fo el1no~r£n, as afo~eratllJ bl.' toe 1gerron~ 
Ilcfo~e, men tfonetJ. 

~beteUpoll Peter Antonio Brunetti anb Lucas Antonio 
Brunetti beating of tbts laU 19~otell, pap tue ®onep pro 
Honore of Francis Brunetti (tbe fir£\: Endorfer) but tJoto 
not Cap tbat be patb it to Jeranimo Parenzi, tOe iall En
dorfee i anll of aU tbis ~attet, Lewin tue DefCll'llant ball 
.motice, tubo ball fubfcttbetJ, &c. pro honore of Abraham 
Henriques, the Drawer, aun fo be brcame cbargeable to 
tOe I13laintitf fo~ fo mucb, fOl whore l;Jonour toe ~one!, 
lnas pattI, anll tuba fianll5 !table fo~ fo muco to big §tienn, 
mbo paill it, anll tbt.G bl.' tbe Qtul10m of ~ercbanto; ann 
fo~ Jaoll'Ptlpment tbiSl fpertal A{fumpfit was b~oU!Jbt, fet:: 
ting fo~tb aU tOc fatn ~attet. 

<Llpon Non Affumpfit pleaOeb, tbe );)laintitf bab a cner~ 
iliff ann :J/ungmcl1t, anti tbet£upon a [(TItft of QErro~ lnfl~ 
b~ougbt ill tbe (frcbrqu£r'<!l:bamber, flntl tbere tbe onfp 
(!frro~ tnfifittl on tno~, fOl r(Jat tbe Declaration trill not ret 
fo~tb ill certain, to wbom Peter Antonio Brunetti anO Lu
cas Antonio Brunetti Oan patn tbe ~one!,; fo~ 'ttg onl!' 
faib generallp, tbat tb£!, folv.erent tbe afo~efain 500 J!!)fcceg 
of ~inbt, but not to lUbom tn particular; anO fo it Ulinbt 
be patti to onotber, flnlJ not to Parenzi, the lall: Endorfee, 
to ltIbOUl alone it tuall title; anb if fa, tbe DEfenllant atl( 
remainll liable to bfm. 

Curia. Sed per Curiam: gftrt a Qlcti:liff, af,t in tbts <!rare, it 
flJflll be il1trntJen, tbllt Uj£ SWonep 111as pat'll to tbe rigbt 
IlDnrtp, ('fpc nnHp finre 'ti~ lufD to be pain ex parte of tbe 
l~!iltnuff, l11IJtcO (OUltl not be, if it ban been pmtl to a 
0trfll1t\ft; tnbel'efo~c tbe ]ungmcilt 11100 nffirmrtJ. 

Nota: {[be fame Q1;,:ceptton hUla taken tn B. R. in arrefi 
of jutlgmel1t, but tJi fall oturtl ; tubcrcupol1 t()t~ [[hit of 
iZfl'to? IDfU, b~OU(\lJt. 

\[be ]uti!J!11cut flffinllctl. 

Nightingale 
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Nightingale and Fowles q;erfus Bridges. Mich. 
I W. & M. Roi. 397. 

I N Trover tbe ~Iaintiff.a tleclarelJ, quod cum (tbep on Where in
Cucb a Val') poifeffionat' fuerunt de bonis & cataIJis fe- ~n{j~Iefh 11 

quen', (viz.) de una nave vocat' tbe 3!amea frigat, oneris beo~e;peS by 
130 Doliorum & de decem bombard is angUce QDUn~, cum a Verdict. 

omnibus Armamentis apparat' torment' funibus rnunicon" 
provifion' fc10pis limbis & aI' fuppeditament' eidem navi fpe-
dan' five pertinen', &c. 

mpon Jaot gutlt!' pl£~nen, tbe Jr)lafnttff bab a [tettl:ct 
anb Damagea; anb tt tno~ now mobeb tn arretl of j:Ubg= 
went, fo~ tbat tbe i)eclarntion ilJ too general, anti alta: 
gl'tber in certain of wbat mature tbe @ootlf3 anb ClI:battefS 
lUcre; anb tberefo~e it was impomble fo~ tbe DefenDant to 
make anl' bina tlnfwrr to it, o~ to knotn to rubat ~atter be 
llJouro make Defence at tbe qrrtal ; ann tbereupon luna" 
ment tuns t1a~eb till nc:rt 'Qrerm. 

Qftertuarna in Trinity- Term anotbet ®bjeafon mas 
wane to tbe Declaration, fo~ tbat tbe ~latntftI ba'O 'Oe: 
(Iaten inter alia, tbat be \Uaa potretren de Ql1ingent' ponder' 

.1ibrat' of fucb a Qtommonft!', &e. wbeteaa ponder' librae 
fa ittfenfible, fo~ Pondus ia Latin fo~ a [[leigbt, anti Ii-
brat' fJl trJefgbrb, an'O fo~ tbh' tbe Q!:afes in tbe ~argf" 2 Roll. Abr. 
"'" 't b f 11:\ • 247· were C1 f n wOtnt. Latch. 216. 

'J6ltt tbe tIDlattltiff bfln 31u ngmcnt; fo~ a11 to tbe lira ~b. Curia. 
jettion tbe ID£chltatfon fa rettaflt enougb, fo~ tbe lDbole 
0entence ia reftraitlcn bl' tbe laft [[1o~na, eidem navi fpe
fran', anti it UJouIn be etlnler~ to ret fo~tl) ebet!' ~atticUlat 
in a @>btp; ann aa to tbe feconn <!f~ception, tbat tbe 
mmns wete tnfenuble, 'tiS belpen b~ tbe [tetbict, ann tbe 2 Cro. 669· 

Damages tball be intennen to be gttJen fO~ tbat tubtCb f~ ~~1;~,a;8.33. 
well lato. Sid. 98, 263' 

The Earl of Salisbury's Cafe. 

H E waf) blougbt from tbe Tower bp Habeas Corpus A general 
ann being at tbe 'J6~t, bill <!rafe tuaa tbU9 : ' Pardon mufl 

ff. tle tua~ bp tbe Convention ltJbicb tuag afterwartlJl ~ir~et~~e~_ 
turneD into a @atliament Anno I W. & M. tmpcacben b!, fual Aver

tbe ~ommoncG fOl High Treafon, fo~ betng reconciled to ments. 

S 2 the 
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the Church of Rome, contrurp to tbe @>tntute tn tbat <ltare 
maDe attD p~ouinfn ; nun upon tbi$' lJmprocbmellt be \Ua~ 
(ommftte'O to tbe Towerbp H)£ 1P0ufe of l~eerG, ano tbete 
eontliluen tUl tlJe ~atHameltt mall bttrolben, ann a ne\ll 
J;>atliament callett, attn now (after a long @)effiofJs) atJ: 
;0 llrlle'O fo~ Uno ~ontbS+ 

t!be QIoUl1frl fo~ tbe Earl mObeO, tbat be mtgbt be nff# 
(bargen upon tbe ltCW £let of ~bli\lion tnbfcb patTeo in tOe 
laft @\ctTion.9 'of 19f1tfil1ment wberein neitbet bl.9 I.$ttme no~ 
big l$>ctfon tnrte e~'cept£D, but clearl!, tuitOin tbe Qft of 
l}t>arnon. 

13ut per Curiam: Jf}otice cannot be taken of tbi!; act Of 
JjDarbo1t, unfef.a 'tis pleaneo tuitb tOe Qlbermcltts, berBnCe 
tOfte ate feberal ectceptiong in it botb as to ([times 
ann tlt>erfons ; t[)erefo~e 'tiS necetTarp tbat tbe nDartp tuba 
wouln babe tbe ')5enffit tbereof, fi)Ollln abet bimfclf bp ~fea 
capable of Curb '1Bcnefit; ann not etcrpten tbetein, as 'tis 

Plowd.484. ruleD in Plowden, anD otber 'll3ookS; anb bere tbe ILOltJ 
b·401 • at the '1l3i!t cannot pfcnt'J tbl~ !gertJon, beraufe tbere is no~ 
8 Rep. 68. tbinlJ befo~e tbe +: QJ:ourt, upon tnbtcb to ~Jouno furb 4 H. 7· 8. 
Raft. Ent. J;>lea. 
665· a. 

* Bur qv£re whether he might not plead it in Difchargc of t_he Matter returned by the 
Jlabeas Corpus, and enter it as the ftlme Roll. 

A Commit
mentby the 
Houfe of 
Peers; the 
Perron thall 
not be bail
ed, rho' the 
Parliament 
is dilfolved. 

~ben it tuas mou£n, tbnt I)c mil\'bt be baileb, ann fo~ 
tDat }Durpofe tbe Lord D:wby's Cafe wag etteD, wlJO was 
baileO, tbo' committen bp tOe }Drets in 1l3atriamrnt, aG in 
tfJis QCafe ; ann tOe E~rl of Shaftsbury'S etCafe waSllfketutfe 
mcntionetJ. 

Sed per curiam: firbe E. of Salisbury wag not bailed, be$ 
eaure tbere was a lH rp l1Jo~t anjournment of tOe p~erent 
);)arIiamcut, anti tlHlt i£l tye Ploper ~Iace fo~ bim to make: 
application to be ballen. 

~bat tbe cbief Beafon fo~ boUing UJC Lord Danby wag, 
lJecoufe tue tbfU }1!)arHoment \tIere PlolOIJUeD) ann tbe (lChne 
incertain fOl tbeir ~ecttn3' il!Jatn ; anO fo 110 It:l1ofpcct of an 
£iDPPoltunitp to appl!, (Jtmfelf tunt [[hl!, , befioe.a be tuag 
nemetJ to be baW~n bp fel.lftal lunges of tbe 4tOUtt of B. R. 
until tbe <[bief jufrice Jefferies came tn. 

ann tbe ([ourt citrO tbe L. Stafford's Cafe, \tJbo {nOg ront~ 
mitten bp tfJe Il)oufe of )J)e£t~, anD nottuitlJftallnil1!T tbat 
It:larHamellt \nag tlttToU.lCn bp tublcb IJl? tuag COlllmitteD; pet be 
lUag continueD a l\D~tfonrr, anD afterltHuDl1 (tieD upon tbe 
fame Impeachment, conl1tiieO ann etecuteD, tubtcbfullp Plobrg, 
tuat Ql:ommftmentg bp tbe ~eet~ ill It:larltament, are not 
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mane botn bp tbe ~~o~ogi1tictt o~ iDUfolution of tbe fame 
@arltament. 

13efil1f~, tbe ILOlll Danby tuas baifel'l to appear at tbe nett 
~emonl1 of Warliament, tubtcb tuil~ flU Qtffirmance of toe 
([ommitmcnt., anD a platn JP~oof of toe g)ptntolt of tbe 
flCourt at that 1lrtme, t[Jllt tbe ([ommttm£l1t tuna not ae 

botDeD o~ DifrbfltgeD up tbe @~o~olJation of tOe @fltHament. 
ann fo~ there JRcafons tlJe lLo~D Salisbury waS) remanOeti 

to tbe Tower. 
Nota: Per Ch. Jufiice Holt, itt an grgumcilt upon pIcon: °Vl.c;JiDf 

fnll a flCennet; (viz.) tbat wbete a Tender and Refufal i~ a ell cr. 

pleanetJ either Oil a tingle ')SIll, o~ other fimple ~prcta!tp, 
tbe {)efctlnaltt tleen not conclune in Bar to the ~ftfon, but 
onlp in Oifcharge of tbe [)amag£~; fo~ tn tbt~ (['are tbe 
'QLennet i~ not a Difcbarge to UJC gaio", o~ to tbe ll!'ap: 
DJent of tbe ~one!, U1bich i~ llill nue nottnitbllanDfng tbe 
'fl!tnl1er; fo~ tbat ilY onlp to enure toe iDamage~. 

'JSut Inbere flrctlDer anD )Refufal fa pleanell tn llll ACl-ion 
for a Penal ty on a i)6ontl With a Qtonl1ttton to pap a letfer 
~um, tbere tbe DefenDant mull con clune in Bar to toe 
action; becaufe a 'Qrcl1tJer of a lere ~um on tbe fDap ball 
bifcbargen toe 1genaltp; ann thetefo~e 'tt£; a goon 1l3nr to 
tbe affton b~ougbt fo? U)e Jfr)cnaUp; quod nota. 

Nota alCo, tbat in botb the fatD QJ:afe~ tbe plcalJer otllJbt 
to conclUDe Initb a profert hie In Curia. 

Mordant 'VerJus Thorold. Hill. 2. W. & M. 
B. R. Rot. 340. 

T HE ([nfe, fl. Anna Maria Thorold, [[lftJotu til tbe 3 Lev. ~75' 
JReign of Jae. 2. obtaineD a lungmeut ln Dower tn s·~·lk 

C. B. ilgatnff Sir John Thorold; £Inn u)tn Un19 fo~ a toftO ~.~ .. 25 2
• 

~art of reuerol ~a"o~g, ~£mHlJJCS, !Lanna, ~et1emrntg Sci' fa' 

~}llJ lI)ereDitflinenta tn Lincolnlbi~e; !-,POIl \lJ~tct) ]UO!J~lcnt ~~o~J~~i~[ 
Sir John Thorold b~O[igIJt n [[lrlr of ~ttO~ 111 B. R. tDiJere ltri)ror on ;\ 

it tuag affirmc'IJ; ann tben Anna Maria, &t. died intc;:'(tate, Ju~gmc~t in 

ann ~Dtlltltml'atlon of (JEt ~oobg, &e. luap [ttnntflJ to tbe Do'wer, EYe. 
Ji!»faintiff Mordant. 

gftertuarDg tlJe faiD Mordant t1~ anmil1iffl'oto~, NC. 
blougfJt a Sci' fa' in B. R. tenttng t!Ji9 9Wilttrt ; ann tl)at trw 
forO Sir John Thorold UlflJ1Jt 11)£111 ([!lUre quare (tbe I~lain< 
tiff) non habet tant' denarios quant' media profiella pr:Ed' 
tertiCF partis maneriorum, &c. quant' damna per aliquid va~ 
num in eifdem tertiis panibus commiifa poft primum j~di4 

Clum 
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cium pra:d' reddit' & ante affirmationem judicii illius fe ex

* N E tendunt & mtf. & cufiagia occafione pr~d' Brevis de Errore 
cuti~n ili:il corrigend' appofit' juxta formam * fiatUti in bujufmodi ca .. 
bc fl:~yeC: by fu inde edit' & provis', &c. 
a Wnt of 
Error after Vetdi8: and Judgment in Dower, unlefs the Plaintiff in Error become bound to 
the Defendant to pay Damages and Coils of Suit, if the Judgment is affirmed, 16 e". 17 
Car. z. cap. S. 

~be IDcfenbant pleRllell, tbat nulli denarii adjudicat' 
fuerunt prrefat' Annre Mari~ in vita fua pro mediis proficuis 
pra;d' tertire parris maneriorum, &c. vel pro mediis proficuis 
aljcujus inde parcell' nec aJiqua damna pro aliquo vafio in 
eifdem tertiis partibus commiff. nec aliqua miff. vel cufragia 
occafione pra:d' Brevis de Errore corrigend' & hoc parat' ell: 
verificare., &c. unde petit judicinm fi executio, &t. of anl' 
~onep fo~ an!, furb mean n;~ofits, o~ anp Damage fo~ anl! 
[[laffe, o~ of anp <!CallS, habere debeat. 

For the QiUtl upon a general Demurrer to tbi~ ~lea, it mas af:= 
Plaintiff. terltJattl~ arguetJ in Trinity-Term fO~ tbe @Iatntlff, tbat 

tbis @)tatute IlHlS matle to temc'Op tbe ~tfcbtef, (viz.) tbat 
tbe [)eman'Oant~ in Dower, notl11ttbfianbing tbat tbel' ban 
!Jot 3!ungment, were b£lap'b of (JJ;tecutton, ann lJp tbat 
~ean£i fon tbe }\310ffU, of tbe )Lanns, tbo' tbe 31utlgment 
ltla~ :-affirmeiJ, lnulCb wag a betp great qfncouragement 
to tbe Tenants in -Dower to b~fng [[lefts; of qftto~ tuftbout 
an!, manner of <[aufe . 

.mom fen (be jplcl1entiolt tbcteof, it tuan enaRen bp tbiS 
etatUtf, That the Plaintiff in Error {bould enter into a Re
cognifance co anfwer for the mean Profits, EtC. which Re
cognifance creates a certain Duty, though incertain as to 
the Quantum, anti beffs a~ a iDutp eo infranti tbat be 
entEretl into tbe IRccogntfilllre, allntbi~ to tbe DemanDant 
in tbe Q(fion ; anb if fo, tbell bp <!tonfequence it tlJall come to 
tbe qf~ecutols Ol 2'OminitlratolS as otber IDutie~ no; ann 
berc the 9nmintffratol took a Ploper <!Coutfe to afcertatn 
tbi~ Dutl', (viz.) in tbe fica Wlace to rellibe tbe 3!Ubg# 
Uleht bl' Sci. fa. anti after be baD got ~ungment to babe 
ClEtecution fo~ fo mucb as tbe mean ~~ofit~ amounteD un:= 
to, tbcn to Plofecute a [[lett of ]ttqutrp of tbe Quantum; 
anti after tbe 31nquifition tuas returneD, anb tbe IDutp af~ 
rertaineD, tlJell to ctecute tbe JRecolJntfanc£, tubtcb laee 
cognifance is tn .mature of a <!tObenant to ann,tlet tbe mealt 
lS~ofits; anD tberefo~e tbe [)eatb of tbe J1t)artp aJan not ftu
tlrate ttfj <!Effect. 
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®n tbe otber @liDe it \nag argueD fO~ t(JC IDefenbant, rOd the De

tOat tbe (taking tbe mean Wl~ofit~ after tbe firll 3lu'Ogmcnt, en am. 

\l1a~ a perfonal Tort, ann in Jaature of a arterpar~, & 
actio perfonalis moritur cum perfona: anD bert ts a Sci. fa. 
flloug(Jt b!, on Slnmfntftratol, tnbere tlJcre milt) no 31ungment 
fo~ au!' Damogea gillen to tOe Jlntefiate, ll1btcb ia a t!btng 
"eller feen befole. 

itbete fa a ([nre tn ok Sid. robere tbe iDemantJant ill '" Alewayes 

IDomtr ban lu'Ogment b!, ID£fnt~lt, ann a [[ltft of 31ltllUfrp ~id~~;:~rs. 
of Damages, ann tben a [[lnt of (!frro~ tuag b~oulJbt, 
penbing tnbfcb [[lrit tOe itenant ill tbe flrft actton breb; 
ann tn a ~ci. fa. Dgainff big f1)efr to babe <!Ereeut{on of tbe 
IDomu!J'£lt, it tuag aDjUDgeD agatnff tbe If!llail1tttf in tbe 
S€i. fa. betaure at that betp ~imc tn!Jcn tbe ~enant nietJ, 
tf)e ]ungment mar; (ompleat onlp na to tbc JLi1n'O~, but not 
to tOe iDilmalJCn; ann tbts ([are uHlg upon tye Stature of 
t Merton, tuUiCY !Jibea [)amag£~, (viz.) t!C.ye [laiue of bee t 20 H. 3. 
Dower from bet E)Uabann's Dratt) to tbe \[,ime of JReeo: cap. J. 

berp of bet Domer; ann ag to tbta Watter, tbere i~ no 
Difference betmern it Sci. fa. fo~ [)OtlHlg£g upon tue @ta~ 
tute of Merton, ann upon tyc @>tatute ! 6, J 7 Car. 2. fo~ ttl 
botb ~afe9 tbe ]nn!Jmctlt quoad tue [)amalJe~, ougbt to 
be compleat tn tI)e lLife·time of tfJe l~attte~. 

gnn tlJe ([ourt ttHHl of tfJilt £Opinion. 
anO Holt Ch. Jufiice lJaue anotfjet JReafol1, (viz.) ~bat Cu.t:ia. 

the ]ungment wf]tcb wag gtu£J1 tn tutg (ltore tufa; aItolJe" 
tyet tn tfJC Realty, ann an aomtntffrato~ cannot babe ~» 
ecuttoll of anp J1Utll!mfllt, but onIp in tbe Werfonalt!'" 

3iutl\Jment quod querens nil capiat. 

Giles 'Verfus Hooper. Hill. 2. Will. & Mar. 
B. R. Rot. 

11--"\ HE Q!off.', fT. ILeafe fo] ~eatg, telltJ]itllJ 80 J. per An- Leafe for 

num Rent, free and clear from all Manner of Taxes, Ye.ars, ren-
Charges and Impofltions whatfoever. dfirlng [ReIn

l 
t, 

LJ fCC 0 a 
aOJutlgeil (abfente Holr ell. JufHce) tbat tbe iRentlet Taxes, the 

molJe i1 ~o\Jennnt, ilnn tiJilt toe [a{om~ ol1obe,mrnttonrn Word Render 

£ttmtJ to tJife.batge the JLelfo~ ftom r~n!'ntetlt of aU .lLtlnll~ ~~~I:~~t~ ~~d 
~flr('£; IdtrIp 1tllpofcn 11p aft of l.Dtll'Iiamrl1t, onO foltJj ofter t~: Le£for is 

U)C ([ommencemcnt of tf)t!> JLfo~e~; ann U)nt tbe ILrtrec t~ i:~~~a:1~d 
bounD to pap tfJc wljole 1'\£lit, tlHtoout ott!' WOllner of De. Taxes. 

iJUfflon f(ll flllP 010 o~ ur\u Q1fJfltgc Ol ]mpofltfol1 tt.Jbilt~ 
roetlcr. 

Rottenhoffer 



1,6 Term. Pafch. 2 W. & M. B. R . 

Plea in A
batement, 
not good. 
Mich. 5 W. 
the like Judg-

. 
Rottenhoffer rverfus Lenthall the Marfhall. Par. 

2 Will. & Mar. B. R. Rot. 355. 

GreenvIll t(). ~ t) t) t) !J 
ment bet:veen Am action of Debt upon Efcape b'oull'''t 81l'afnff t[1e 
Dighton, up- Marfhal, fn tubtcb tbe W>laintttt ban a ([tetntct anb 
O;z::e like 31ungment; ann in an action ,Of Debt b~ougbt upon tbat 
SeeDyeqz.a. ~ungm£nt.. tbe Defenbant pleaneb, tbat be l1louglJt a 
3 Cro. 53 7· mrlt of ~rro~ on tbe fame adhuc dependen. & indifcuff. 
1 Mod. Rep. anb conclubeb in abatement, (viz.) Si refpondere compelli 
lZ1. d b 
Sid. 2,6. e eat, &c. 
2. Vent. ZOI. anb upon a general Demurrer to tbffj J1!)lea, ft Inaa an .. 

jUbgeb ill; fo tbe Defennant tlJB$3 tuleb to anfltJer ol1et. 

Hall rverfos Wybourn. Mich. I Will. & Mar. 
B. R. Rot. 671. 

~. ~~d. 3 I I. THE <!tafe,. ff. Affumpfit fo~ mares folb, &c. ~be 
2. Salk. 420. Defel1l:Jant pleaneb Non Affumpfit infra [ex annos. 
~lc, f th ([be 19latnttff teplieb, tbat be (tbe IDefenbant) tempore 
St:~~e 0/ promiffion. & affilmptionis in narratione pr~dicr. fuperius 
Limitations, fpecificat. fuit commorans & refiden. in partibus ultra mare 
:~::: ;:t~d, fcilicet apud Guinea t:'xtra Angliam & extra ligeantiam Do-

mini Regis & Domin~ Reginx nunc, & ibidem continuavit 
ufq; (fucb a iDap) &c. quo die & non antea & poft. pro
million. (${ affumption. pra;dicr. (tbe DefenDant) voluntarie 
rediit & retornavit in hoc regnum (viz.) apud L. in paro
chia & Warda prxdict. quodq; prxdiCta Billa ipfiuc; (tbe 
Wllaintiff) exhibita fuit ve.rfus pr~fat. (tbe IDefenbant) pro 
prxdith caura aCtionis in eadem Billa fpecificat. infra unum 
Annum prox. poil: prxditl. rediturn ipfius (tbe iDefenDant) 
in Anglja fdl't prxdiCto Termino Sanax Trin. &c. 

!ani) upon a gencral iDemurter to tbi~ lReplfcatio"~ tbe 
* Z I Jac. 1. onlp [)oubt 'roilG, da1[Jctber tbe 0tatute of * lLimitntfona 
cap. 16. tua~ a goon ~at to tbfll gfflon, tbe {)efenbilllt being be .. 

yond Sea fo~ all t~ilt ~ime; ann it tuas arguen tbat it 
lboulb, bectlufe tbe ~[atntiff bOb nClJleffcn big p~oper lRe= 
menp bp not jftltnlJ an IDltgtnal, ann p~or('(utinll' tbe iDe~ 
fenbtlnt to an ®Utli1WlP, tuf)tcb, tlJo' it llJall be relJerfeb af. 
tet fJig Return; pet tbe 191aintiff miIJbt fJabe b~ougbt an. 
otber ®JilJtl1ilt up Journies Accounts, anb tberebp take go. 
bantagc of bt!l firll [llrtt. 

I ~Iro 
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9Jfo tbe ~Il1tntiff milJ1Jt [Jabe tucn out a Latitat, anO COlt:: 
tinu£tJ it to tbe ([tme tbe Defenll"nt trtutnctl., but (Je (rbe 
J}3laintttf) bon not llone aup. ~bittg, anO ia t{nrrf02C barreii 
bp the 0tatute; fo~ 'ti~ cleat be is not tuitOin anp of tbe 
~abinge tf)eteof. 

ann a <[afe tuas eften in C. B. tuIJcn Bridgman mag 
flCl)tef ]utltce, anll it tua£; between Sir Geo. Binion anO Eve
lin tn Aflumpur fO~ mate~ folO, &c. tbl; DefenDant plean= 
ell Non Ailumput infra rex arinos; tbe Il!>ldintrff replleti; 
tbat from tbe ~tmc of tbe J;>]omtfe, &c. to fueh a t:)ap, t()C 
DefcntJant was a Member of Parliament, anll then tfJf Ci
vil Wars began anO continuriJ tlll fueb a Dll", anO t()ilt 
be b~ougbt tJis aCfion h1ftf)in fir ~et1r9 after tOe m,Jr cnD: 
en; ann upon a Demurrer it waa atlJuog(1) fOl tbe [)£fen# 
lJant~ anll tbat tbe lRepHcntfotl wu~ ill, bectlufe tbe 19ftltll. F51~ng a~ 0-

tfff ougbt to ba~e filed an Original, wbicb i9 no lJ3]eacb ~:::~/~ ~f hO 

of 1lD1Il.lil£JJ£, tbo tbe IDefentlant waf,; a ~embet of ll!>ar# Privilese of 
Uamcnt; Quod nota. Parliament. 

]it tuoa fnullen on the otI)et @>itle fo~ tbe tl!llaintiff, tbat if For. t~e 
thia ~ilttcr tuill not belp bfm, then tbe DefenDant \Dill PlalO[ltf. 

bube "ll3encfit bp bia own JLllcl)£9, ro~ be l11a~ lloV beyond 
Sea as long tle be \tItlI, ann tbill <!Court batb no ]nriatlfCfton 
o\1£t lJltn tift be retutna; fo~ tbo' it ma~ bolo Jj!)lea fOl ~at~ 
Ure bom' bfpOltn @ea, pct tbat muff be mtenbrb wben the 
i)ffenOont is tnltbtn tlJe )Realm; fO~ 'tia tbe 19~~ren('e of C C r 

tbe l~att~ wblch gIbes ]UtlS3btctfoll, anO is tOe :iDccnfion of z;~: ,;,: 
tbe @lult. W.Jones z 52, 

'l5efin£~, tbta <.!Cafe i~ wit bin tbe Qfqtlit~ of tbe 0auing Chevcly '1!' 
in tbe @)tatute, but tbe iDefenllant oan Jiubgment; a,nn tn ~o;d& ~11I. 
@urfuunce of tbis ]iuOgment it was f)l'llJ fn tbe :[ are etten tn B. R. Ro·t. 
tbe ~org(n, tlJot tnbrre an actton was b~oltJJfJt 011 a 16m of ,07, 

~rcbange, anb tbe [)ef£l1nunt pleatJen Non Aflumpfir infra 
rex annos; ann toe l!:>latnttff tepHetl, tbat tbe i)efen'Oant 
tung uff tlJilt 'Qttme out of tbe Realm; tbtfS lRepHcation UH1~ 
abjutJgfll Hf. 

9luogment ro~ tOe Defennant. 

Biffe rverfus Harecourt. Hill. I Will. & Mar. 
B R Rot 2 7 The Defen-.. . I . 

dam con-
cluded his 

As SUM PS I r fo~ 400 I. agafnll Harccourt, tbe @lecOtt~ Pl~~ in Dif-

tla~p of tbe. Crown-Office, tubo plratlen tn Dtfabtlitp of ~~~lJVI~i~~~ 
tbe W>Jatntlif, (VIZ.) 'Qrbt1~ befole tbe 15U1 purcl)ufen, (viz.) h5s Repliea

on rueD it Do!, at WeJJs, In the County of Somerfet her01!' tlhon In Bar.; 
, ~ .. t e Whole IS 

r tbe difcootinued. 
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tlJe Ch. Junice Jefferies~ tbe l\!llotntHf wag rntlfctcl1 fo~ tpigb 
Treafon agninft King James II. finn WilS con tiereD tb£l'£'of 
upon bi9 o 'OJ 11 <!Confctnotl; anb bp tbe Jjutigment of tOe 31u~ 

~ It ought to tltCf!l waS nttm!1rrD, f:.~c. flnn fo be (tOe iDefentmnt) ne~ 
p; 7Ie::~~:' maunc'O 3!un~mrnt if be ad Billam, &c. * rcfpondere com-
eoc. ' pelli debeat. 

([be 1910inttff r£plieb Protenando, tbat tOe 1~lea tuas in:: 
fuffictent, pro pnto dicit quod repetli non debet quia dicit, 
tbat befo~e t{Jc W>~omire, King James U. bp letters ~atCttt, 
enmplifif'O unnet tOe ®~£at ~eai of t[)e lUng anD ilute" 
batJ parDoncb tbclIrrn[on anO tbe £l ttaintJer, quam quide~ 
exemplificarionem idem (UJe l~laintHf) profert hie in Curia, 
&c. anD conciunetJ in tfJi9 jfo~m, Unde petit Judicium & 
damna fua occafione non performationis afiumprion. & pro
miff. pra:diCt. fibi adjudicari, &c. 

For the De- gu'O upon it t1cnt'tol Demurrer it tna.a objfcteb a"'ainff 
fendant. t) tbts JReplicutiol1, tf)llt it wa9 not fuffictent to pleaD an11 

fi)£w tbe (If,:rmpltfication of t[Je Waroolt, &c. lttlt tbat tbe 
lEHaintitf oUQ;tJt to p~OnU(£ t~e Pardon it felf untler tbe 
®~eut @lenl, bC((lufe tbe ~tempItfication of a l~atoon is 

t 13 Eli7.. c.6. not tnttbtn ti)e @ltatnte t '3 Eliz. 
* 5 Rep. 53· 13ut -I< Page'!; ~afe bring contrurp in Wofnt, tbt.a QC.t~ 

ceptfon tun£) oU(t.ful£'O. \ 
2. ~be ~onclufion of tlJf9 lReplicatiolt is tn, becaufe it 

p~ap9 [)amo~££' occafione non performationis, &c. ann up~ 
OIl a Refpondeat oufter, 110 Damugc!1 are glbell, tberefo~e 
fJe ouglJt to concIutJe t(JUG: .If. Et petit judicium fi, &c. re-

Co.Ent.:48• fl:ondere compeJli. non debear: & quod (tbe IDefentlant) ad 
a. BtI1am fuam prxdlct. refpondeat. 
For the 
Plaintiff. 
t Co, Enr. 
160. a. 
R:-lil:. Ent. 
663. a. 
,,8 I. b. 

: Lev. 14:. 
Yclv. J17, 
137, 1,8. 
See Poftea 
Carter ver. 
Davis. 

Co.Lib·4· 
eJ:t. II. 

£lDn tI)e otber €j)itle it l1HH3 aUetlgc'O fo~ tIle JF)Iafntiff, tbat 
tn tlJC QEltttt€~ elte'O tn tf)c t g)3ftrgtn, U\epHc"t1on~ to l13lea,; 
in fflonubilitp ate COllcltltlcl1 a9 tbia: 

16ut it lUll£; refolneD bp tbe ([OUtt, tOnt tbh; fmp~opet 
ClConc(ufion of tlJe JRepUCl1tton mllne It {If, fOl aU tOe 1l31Fan~ 
inn \na~ Dtfcol1tintleD, benlllfe tue @Iea wag in [HfabiUtp, 
ann fo conctune'O; 8n'O U)C JReplfcntlon tnatj concluDeD as a 
Plea in Bar, anD fo no ~anncr of Qnftuer to tlJe llDlcR, but 
a lRcplfcatioll flt large, fln'O n.~ nQne at all; fo tOat all is 
ntfcontinuc'O fO~ iDefault of a )Repucatton; but if it ban 
beelt conclUDeD g£nErallp, (viz.} Petit judicium fi, &c. tbat 
mtgut babe been gooD. 

@o tbe Bule of <ttourt tua~, tl)at tfJe 191eo tnatj bUcontf. 
nuelJ, anti not tbat tbe 15m ll)all abate; QlOd nota. 

2 Hele 
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Hele ruerfus Foot. Parch. 2. W. & M. B. R, 
Rot. 32.5. 

I N Replevin fo~ taking bi£' <!tattle in quodam loco vocat' Judgment 
S. in Plimpton St. Mary in Devon{bire. tha~ t~e Id 

It. '" iff" t I' . WrIt wall ~he Defenl1ant pleanetJ, that be tOOn tue ""a t e III quo- abate, and 
dam loco vocat' D. in Plimpton~ &c. anti traverfed, tbat for what 

be took tbem in S. prout, &c. anti pro retorn' habend' be Rcafon. 

mane Conufance aJj 15ailUT to George Parker, wbo tuas fet:: 
fetl in gee of tbe fain @Iace calleb D. wbo nemifell tt 
to T. S. renb~ing Bent fo~ a certain Jaumber oftgeatS, anll 
tbat fo~ Bent arrear be nifitaincb as Bailiff to tbe Caill 
George Parker. 

'QCbe }Jlaintiff replfell Protefiando, tbat tbe faitJ George 
Parker tlib not tJemtfe tbe faib ~Iace callen D. to tbe faIn 
T. S. prout, be traberfeb, that tbe faita George Parker tuas 
fetfetJ of the J13lace caUeli D. in gee at tbe 'Qtime of tbe 
IDemtfe. 

anti upon a general IDtmurttr to tbi£' tRepUcation, 
Holt Chief Jufrice, at the fitll [)pening tbe QCaufe, belD, 7 H. 6. 5· tt. 

tbat all tbe J13leanfngs were difcontinued, becaufe tbete tutlfl i;~n~,.63t/.' 
no anftuer to tbe Plea and Traverfe, Wbicb ate in Qbatement 
of tbe mttt; anb that the ~Iaintitf ban notbing to na witb 
the ~atter allengen pro retorno habend', but ougbt to 
babe maintaiufn bi£' [mrft bl' taking 3I11'ue upon tbe Traverfe 
in tbe nt>lea; anb tbfrefo~e becDufe tbe i)efen'Dant baD n£:= 
murreb, anb tbe J»latntiff jofneta in Demurrer, all is biCtan:: 
ttnueb, anb U)e Defenbant ll)illl babe na otber ]jtl'bgment as 
tt mus bel'D in * Herlakenden'$ QCafc. *4Rep.6z. a. 

~o~eober, tbe iDefentaants fn tbf£' Clrafe oUl1bt not to 
babe DemurreD, tut ll)oulb babe taken 3Iungment B!j bp 
nil dicit, brcaufe tbfr; )Replication fa a~ none; ann fa Oe 
conclubeb, tbat aU tuas bifcontinuCb; anb tbercfole tbe 
i!)efrl1ntlnt coulb not babe 31ungment pro retorn' habend'. 

15m tbe otber Jlungcs belD, tbat tbe 31ungmcnt t1)ouln be, 7 H. 6. 5. 
tbllt tbe mtit tball abate,- ann tbut tlJe DefenDant fi)oulD Plowd. Com. 

babe a Retorn' habend', beeaufe be bab llemurrel1 to tue ~~t 38• 
leIca tn tbe fame '{[,erm; anb tbe Chief Jufrice WOllIn nat z Cro. 27. 

oppofe tbem in tbhl ~attfr; anb tberefo~e the g)uogment 
lllaS1, tbat tbe mtrtl llJoulta abate; quod nota. 

T 2 DE 
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Term. Sana. Trin. 
2 Willi. & Marire, in B. R. 

Rice ~er.fus Langford. Hill. ~ J ac. II. 
Rot. 10;9. 

A Fine with U P 0 N a rpulal CIlttbitt in ffjeifment, tbe (!taCe tnafS 
a Grant and to tbiS effect: 
!::~~~ al- if. A. befng refCeb in Fee of tbe lLanlJS in !\ue:: 
~ality of afon as I!leit at lLa1l1 ex parte materna, bE anll 
the Eftate. bi~ miCe JellieD a .trine, &c. fur cognifance de droit, &e. 

to B. anD C. anD bp tbe Came .trine tbep ItantelJ anb ten~ 
betell tbe Came JLanbfJ to A. anb fjf~ mife in ~ail, me.: 
mafnllet to tfje milJbt l!>ettS of A. 

gftettuatl1S A. anll bts alife bieb lD{tbout 3l1tue, anti 
l1litbout anl' I!>~it ex parte materna of A. anti tb£ IDefen~ 
bant claimetl as I!>eit at lLatu to A. ex parte paterna; allb 
tbe lLe[o~s of tfje ~Iafnttff being )l.,o~bfJ of tJ)£ .fee claim= 
ftl bp Efcheat. 

€be Cole i)ueffion tuas, if A. took a ne\tl ~aate bp tbfs 
Fine with a Grant and Render, Ol tDbetbet be tuas in again 
Df bf~ ollJ Clftlate tvbfcb tnaSex parte materna, ann tn tbe 
grgumcnt of tbbl Cafe it was agreed by all, tbat if tbe 
jftne bad been levied generally without any Render, o~ 
ltJitbollt any Ufes declared, tOt?· refulting dUe wbitb tuoulD 
babe ll£bolbCll on tbc ~olJnir01, U10111lJ have been the old 
Ule in the fame Quality as it was before. 

3 
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@>o if tbe [ICe of thi~ .fine bab been tleclareb o:limiteb 
to the Q1;onuCol anD biS IlJdr~, tbe iluaUtp of the Qfffate 
ltl oulD not balle been altereD tberebp, but the lLanns tuoulD 
talle DefcellDell tn the fame ~al1Uer a~ if no .fine bab been 
JellieD, (viz.) tf it tuati ex parte materna then to tbe 'Pefrs 
ex parte materna, anti not to tbe 'PeltS ex parte paterna, & 3 ~ev. 406. 

fie e eonverfo. 
gntl it tua§f inliffetl fo~ tbe h!)laintfff in tbis Qrafe, tbat ~lr.th?ff 

110thinIJ tn Jrall paffeb to tbe <zconntcees, but onIp tn Jro~m, aultl. 

anti aU tbe Qftlate mobeb from tbe Ql:ogniro~; fOl, if tn rurb 
([afe the ~olJnifee ball been a Jreme <!Cobert, file fiJouln not 
babe been c~amineb, anll tbe crmtnotu of rueb a ([ogntfee 
ttloulb not babe been enl1o\t'lcb. 

~o~eollet, tbe (fffate of tbe (ltolJnifees is onlp all ClEaate * 5 E·4. 17. 

quoufque, as in tbe common <!Cafe where an tItCe is limlten 8 H·4· 12. 

to A. quoufque Cueb a spJarrtoge llJall take QEtfect, &e. ann ~ I~~fi~ ~~,1), 
to maintatn tbiti f1Dpinton, tue ([are~ in the ok @)fttgtn 3 Leon. I. 

lUcre etten. Rol. Abr. 

')Sut it tuaS anftuerctl, anti fo refolbetl bp tbe (!tourt, tbat ~7~·ep. 73. 

tbts <!tare mas l1iff'ercnt from all <ltaCes put upon UreS; The Lord 
lllbetbet tbep are ures rerulting or Exprefs; fo~ tbere tbe Ufe Crofiwells 

which at Common Law was only a Trufi:, came in )JDlace of Ca c. 

an Efiate, anti altuap~ tetainetl tbe fame ~ualitp lDith tbe 
QJ;llate. 

anll tn Qtafe of a Trufr at Common Law, if a ~an was 
CeiCetl ex parte materna, anll maDe a jfeotfment 1tlitbout allp 
CZConfineration, tbe ~tutl rerulteD to tbe jfeoffo~, anti WB!, 
of tbe Came flnualftp lDitb tbe qJ;llate; but pet if tbe jfeottee ,Lev. 406. 

reillfeoffen the CePcui que Truct, tbe mature of tbe ~fiate 
lUas alterell, ann it lball t!efeent! to tbe ij>eir ex parte pater-
na, fOl be couIll not enfeoff tbe Cefiui que Trufl: to him and 
his Heirs, ex parte materna, becaufe tbere was no fucb ILt; 
mttatio" of the J/nberitanee in bim. 

15ut it tuall te[albeb, that tbiS <[afe of tOe Fine lUftb 
Grant and Render ia all one in <!Effect a~ a jfeotfment ani) * I Infi. 76. b. 

JReinfeoffment; ann bp <[ol1feQuence U]C ilualitp Of tbe , Cro 72 7, 

QEftate fs altere'll, ann ro it lball tIrfcenn to tbe ljJefr ex ~9~e . 6 . 

p~rte pater~a; anti to p~O\le tbt~, tbe <[are~ tn tbe -1< ~ar. Sir ~~)'le3 
rrln mere etten. Fm,-h's <;l\fe. 

3Jt mas ltketuffe [(lib, tbat a [[larrantp nttgbt be onnen]) 
to it JF'ine tuttb Grant and Render, iHl it WfUJ te[olUco tn 
3 era. 17· Co. Ent. 579· a. 

anti rOJ tbefe Jl\ruron~ tbc [)cfennC1nt ~!ltJ ]unll'meltt. 

Shotter 
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Shotter q;erfus Friend. Hill. 2 W. & M. B. R. 
Rot. 39. 

2. Sal~·.5~7· PRohibition to the epirftual ~ourt fn mOttO tbe }1!llain: 
Prohlbltl~n. tiff bedarcb to tOh; Qtff£ff : 
to the Sptrt- IT' ~ J h F' db' Iff' tual Court 110 ~bat one 0 n nen mabe lti a mtll, anb be: 
for denying qucathen a lLegacp of 101. to Mary Friend, anb mobe tbe 
~n~r~ft~~fs [([life of Shotter Qt~ecuttit, anb' tlieb ; tbe l\!llaintiff paill 
as to the ' tOe lLegac~ to Mary Friend, tubo afterwartlg bleb intdlate ; 
P(,ment of anb tbe iDefenbant a~ ber abmfni{frato~ libelleb againff the 
Ii egacy. Jj)Iaintfff fo~ tbis :tcgacp of 10 I. to wbfcb he aUel1geb tn 

* 3 Cro. 88. 
666. 
Moor4 1 3, 
9°7· 

tbat ([ ouct bp tuap of !SIca, that be bab paib tbe fain lLe" 
gacp to Mary Friend fn bet life=~ime, whicb ~at'ment 
be offereb to p~Olle bp one credible Witnefs; but tbe Q!ourt 
rcfufeb tOe ~fea, becaufe one Witnefs per fe is not fufliei: 
fnt bp tbeir law to p~Olle anl' ~attct of jfact. 
~he Defenbant pleabetl, tbat befo~e tbe w>~obfbitiolt tuns 

ll~ougbt anti belibrren, Sentence ltJa~ giben tn tbe epitttual 
([ourt 8ll'ainff tbe W>latntiff. 

anb upon a Demurrer to tbfS i>lea, it tuas fnfitfetJ fo~ 
tbe ~Iafntitf, tbat 'tiS a ~atim tn lLaw J tbat 1llbete tbe 
([ommon anl'l tbe <!Eccleliatltcal law tltffer, tbe <itommon 
JL atu llJaU alwapg be Pleferretl; anti that tbofe .latus tlitfec 
in feberal ~oints concerning Evidence ; fo~ bp tbat Jla\tJ 
tbe .fatber cannot be a Witnefs wbere tbe @on f~ a W>attp, 
& econtra; fo in tbe <!tafe at ')Oat tbe @~oof of tbe Eact bp 
one Witnefs is not gootl 111' tbetr lam, but 'tis otbertuiCe 
at <!1ommonlLatn; fOl 'tiS tcafonable, tbat tbe ~loof, wbicb 
i~ goon fo~ 19apment of a Debt, llJouln be Ukewife Cufficient / 
fo~ ~aptl1el1t of a JLegacp. 
~o~e obet upon furl) lingle ~loof, tbe J1!)laintttf wouln 

fJabe Relief in Chancery, anti fo~ tbe fame meafon a)al( 
babe a liDlobfbftton berr, a"b tbe ([are~ tn tbe * ®atlJin 
were etten, to p~o\Je tbat W~obtbitton~ baue been granteD 
tn <!tares of tOh; mature. 

I Rol. Rep. I2.. 2 Rol. Rep. 42. 439,490. Hob. 247. yet. 92. 2 Rol. Abr. 299' Latch. 
117) 217· 3 Bulfi. 242. Hutton 22. Poph. 59. Hob. 188. 

motu, fuppoltng a ~e(fato~ owen ~ol1e!? upon ')BontJ to 
tIle dlalne of tbe A!Tets, ann be ban bebtfeb feueral JLrlJa. 
etc!) bp big [tum; ann tbtti '1l)on'O hl Ploben bp one Wit
flefS, ann tbe JLe!Jt1tee~ libel Ilgoinff tbe Qf~ecutol£1, wba 

3 pIcon 
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plean t{Jf9 15ol1tl tn tf)lJt ~ourt, nnlJ tf)ep lJifaUow tbe 19lea, 
bccoufc tbe '15011'0 IJ.'J Plobetl bp one Witnefs alone; tn tOis 
([afe, if a lE'~obibttion llJoldO not no, tOat Qtourt woulD 
compd tUt (If,tecutol to pap tbe ILclJactcs; ann pet be (UJe 
Qf~l'cuto~) wouln be cbatgeablc to tbc IDbHgee, fo~ as to 
btm tI)e t\3aptnent of tbe Leg-ae!, wouU) be a Devalhvit. 

jJt cannot be benien, but tlJat tbe §Spiritual (!tonrt batb Econtra. 
<itogntfaHce of tJje o~igt1tal Q!:nufc, tllbicb, in tbi£) <!rare, iJ.'J * 2

S
RoIJ.Abl" 

tJ)f Legacy, anll tbert(o!e tbep fiJall babe <ltogntfallcc of all :lob. :~:' (1-

t[JC "" ]nctnents; antl iDepennentteJ.'J tOereon; bentu;!.l, one Rep.6 5. Her-

Wir-nefs. ts not t~nrlUfibe ~tJtnence a~ fl!ommon latu, but ~J8~7L~~~~' 
onlp ~bfOeltte to tnlmce tOt 3lUtp to finn tOe ~attet. I i4. Sid.1610 

~ut HI Michaelmas-Term, anno 2 W. & M. it wa~ at" 
gurn anD refolueO bp oU tfJe ([ourt feriatim, tbat a ~~obt. 
bition tlJouln lJo; ann firll it tuilS alloweD, tbat regularl!' 
wbere toe @)piritual ([ourt ontb Cognifance of the Princi
paJ, torp llJall babe ~{)gl1tfal1ce of toe Incidents and Accef
faries; but if toe 3lntibcnt ts a ~attet meerlp tempo~af, 
toep mutt p~ocecD tbete acco~Ding to toe ClCourfe of tOe 
([omOlon ILtlm9 OItn not fecondum jus Ecdefiaflieum; fo~ if 
toep DO, t1 Prohibition tum be granten; as fo~ 3!nllance; 
tn toe ([afe of a Nuncupative Will, tnbtcb tJ.'J meerl!, @pi= 
titual, (ottD fUCb a mm ts none in tbeir lLaw, unlefs Pl0l.lell 
flp Two Witneffes at Ira11) uo ~~obtbttton fiJdll go, tbougb 
tbep tUfallow tOe MUll, beCtlu(e Plol.len bp one [[{ituefS, ann 

1 Init. 6. b. 

no mOle, fo~ tout cr ourt fJatb t[ogutfauce of t(Je ~~obate , 
of [[HUa ; but pet if a )R.el.location of fucb mInt hl pleaD- Yclv. 9~. 
en tlJcte, ann p~oben b1' one ~lftnef~, anO tbl'1' tefufe tbe 
l!!llea COl Want of fuffitient ~~oOf, a @lobtbttion llJall go; 
Quod nota. 
~o lU{Jrte t1 @)uft is lliouJJbt fn that ~Olltt fo~ Sllbtlrac

tion of Tithes, lnbicb ia of0pirttual ([ouufance; ann tbe [)e .. 
fennant pleaos tbet£', that be b® fet out tbe ttitbes, lnOitb 
f}c p~Ol.len bp one Wirnefs, but t1)£1' refu(en to allow toe 
1[91£0, becftuCe tfjeIDtfenbllnt ban not giben tlJI? Parron No· 
tice of fetting alit the Tithes; pet upon fUl.l'tJ£ffintJ tbiS 
~atter, n 11:)~olJtbittolt tbnll go, becauCe Notice ts not ret 
qllifite b1' tbe ('[ammdnlLatn; t[}et£fo~e if tbFP mill p~oc('eD 
fllPOIl fucb an ]l1ci'brnt, atCOlDtllg to toe ~cclefiatlal ILaw, 
tbr1' tbililbe P~8blbitfl1. 

'1l3ut it lVaS agreen, tbot' a @ttggetlion tbat tOe ~piritua( 
€'ourt objelftn as to tbe Qtrentbtlttp of a [[litmfs, is not 
a fuffictellt \lD~ountJ fo~ a @~obibitton, fo~ tbep ate the Ploper 

• 3JU'OgffJ 
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lutlges of tlJe QtrrlJit of a [[Ifttlefs; liketuife 'tis not a fuf. 
fictent ®~OlmlJ fo~ a W~obibttion, to fuggell tbat tbe ntllafn, 
tiff batl Ohlp one [mttnefG to p~obe tbe fait, unlefs be 01# 

Cro.:Elh..88. lei.llJe, tbat be ottctetl rutb ~~oof, ann tt was refuren fo: 
]nfufficiencp. I 

• I Vent.z9 I • ann a <ltafe tuas nOID rememberelJ between -Ie Richardfon 
ann Oesberow, anjUi.lg£n tn tbta <trourt, tuben Hale was 
Ch. juftice, 1llbtcb lUag tbe fame witb t~e <!tafe at 13ar, 
ann Itltetnifc after @lentence; an'tl pet a ~~obtbttfon wafj 
grantctl. 

4 Rep. :;01. ann Holt Ch. J ufiice beltJ, tbat it lUa~ not netetratp in 
:3~~/. t B. anp ~are at Common Law, that a lit>loof of ~attet of 
I Ini'c. 6. lact fiJotlln be mane bp mOle tban one ([titherS; fOl a fi"~ 

gle 'Q.tefffmol1!' of one crentble [[titners; lUas fufficient to 
p~gbe anp jf'dff ; ann tbat tI)e gutbolttlrs ttteb in I Infr.6. b~ 
bin not [[(arrant tbat IDpillion, lUbicb tuas tbere founlle'tl on 
tbem. 
~ue l1!>laintitT ba'tl ]jungment fOl a le~Obiltftion. 

Rudd 'Verfos Berkenhead. Hill. I & 2 Will. & 
Mar. B. R. Rot. 164. 

"'h~Statute ASSUM PSIT for Fees due to an Attorney, tbe iDefen= 
of Limita- N ffi fi· f f A tions plcad- nant pleaDcb on A ump It 10 ra ex nnos. 
ed to an Ac- ~be W'latntlff tcpltrD, tbat on fucb aDa!" tlUa !@eatS 
dOll fo; At- befol£ be ban fuen out an Attachment of Privilege agatnft 
torney sFees. tbe IDefcntlant, upon lUbtcb [[{ttt, Taliter proceffum fuit, 

tbat tbe DefenDant (on rucb a Dap) tn Hillary-Term, anno 
2 Willi. &c. appeareD, anb tbe J;>latntitf tleclntelJ againll 
bim modo & forma, &c. 

ann upon a Demurrer to tbts )RepUtation it tuas beltt fir, 
beci'iufe tbe ~lafntttI 'Oin not fet fo~tb anI.' Continuance of 
this Writ of Attachment (per vic. non mifit breve) wbicb 
was fue'O out abobe tlUO t@earg ago ; fO~ 'US fmpoffible tbat 
tbe Dffcnimnt «jouln appear tn Hillary-Term, Anno 2 Will. 
to a [[1rtt returnable tlUo ~ears befo~e, ann no otbce Wett 
ts fet fo~tb tJp tbe WlaintttT. 

1.l3ut if tbe W'lafnttff, after tbe Taliter proceff'um fuit, 
ban fijcum tbe lall Qttacbment, an'tl tbe meturn tbereof, UIt' 
on h1bicb in flttutb tbe [)efennant 'OlD appear, it ban been 
wen ellottcrb, lUitbout fiJclning an!, of tbe Continuances. 

~bet£upol1 tbe }1t)laintttT mo\1clJ to 'Otrconttnuf; tub feb 
\l.1a~ granteb. 

2 Ryding 
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R ydina ruerfus Edwin and Fleet Vic. London. 
Mich. I Will. & Mar. B. R. Rot. 3 o. 

T HE (!tafe, fT. a t0lifoner tn Wood-firee·t Counter, up" Upon an E-

011 mefne Procefs, on a ~Iaint lebtel1 agatnff blm, ~~a!~t~~eof 
&c. efcaped, upon tnhicf) tbe lIDlatntfff b~ou!Jbt an Qtlion a~ COl~nters,the 
Il'ainff botb tbe Sheriffs of London. AfrlOn mull 
:,) • tl!'\ be brou ght ann upon a Demurrer to tbe Declaratton, tbe onIp ~Uef againfl: both 
Ufon mas, [(ribetIJer tots action tuas maintainable agatna the Sheriffs. 

botb tbe ~brtiffg, o~ wbetber it ougbt to be b~oug(Jt a-
gainff Edwin nIone; fo~ tbe }1Dlafnt UHlg feDictl bffo?c bim, 
ann tlJe ll3~ifonet efcapctJ out of bf~ ok '!rotlnUe, anti bp bbl *, Cro',I8'). 
JargHgcltce alone. I Roll.l.br. 

'('[i~ true, tbe ([afc{) eften in tbe M.lrgin Plobe., tbat tbe 806. 

galon "JouID be b~ouglJt arrafllff one of tue ~bf'rtlfg arOIl£", 
but tbe mODern 19~eceDeltt~ ate otbertJJife~ feuernl fueb ll!>Je .. 
ceDentS being nom p~onucen, wIJere tbe affton W,Ul b~Ollgbt 
ngatnff botb ~betilf~; anti in t Co. Ent. it appeaL"~ upon t Co. Entr. 

tbe Return of an Habeas Corpus, tbat botb tbe @berttTl1 43 6. 

babe tbe Q!uffonp of aU tue l\3~ironers tn botb tbe Cl.tounter~, 
anti bp qronfequcnce tbitl actton itl well b~ollgbt. 

AIhcomb rverJus The Hundred of Elthorn. Hill. 
2 Will. & Mar. B. R. Rot. 901. 

T HIS wal1 an action upon tbe 0tatute of Hue and 3 Mod. ~81· 
Cry, ann upon a fpectal c!1crtJiH fountl, tbe Q!afe ap· ~·s~ik. 6'3' 

peareb to be tbu~ ! s. c. 
([be lelatnttff rent T. S. btu Servant to Smithfield Market Whe\ea Ser

Initb fat ~attle, tnbete be [olb tbem fo! ) 081. anlJ fealen ~:2t ~~~O~~t 
up J 06 I. tn fout 15ag~, anti treliu£retl tbem to I. N. a Qua- in t'he Prc

ker, mbo trabeUen \tJttb btm totl1atn~ borne., ann t{Jep mere ~~n~e of his 

botb robbetl wit bin tbi~ l1>unlJ~cn, (viz.) ([be Quaker tuas Se:v:~~ ~~:y 
robben of 106 I. ann tbe Servant of 40 s. ann now tbe b!ingtheAc

~Iatntiff (whore Money it was) b~ougbt tbil1 action tlOn upon the . 8 . Statute; but 
fo~ )0 1. ifin the Pre-

(tbat T. S. tIJe @etbant onlp mane ®atb of tbe RObberv fence of his 

tnftbfn ttuentp i)ap~, &C. aCCO~Dtng to tbe @)tatute, but ~;~~~t{;rcn 
tbat tbe Quaker batl not mane anp IDatb, &C. may bring 

itbe mueaton tnOtl, [[lbetb£c tbt~ £Datb mabe bp tbe Ser- the Afrion. 

vant alone, lUitbout tve i'atb of tDe Quaker, tuba tcfufen 
U to 
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to Ctl.Jcar, \nal1 fuffictent fo~ tbe Maner to nmtntafn tbtfJ 

* 27 Eli'L. actton upon tbe 7< ~tatute, &c. cap. I,. 
gntl fn Michaelmas- Term following it tnal1 ntJjubgell flp 

tbe tnbole ~outt fo~ tbe 191ntntltf, as to tbe 40 s. taken 
ftom T. S. biS Servant, but ftlJilintl bim a£) to tOe J 06 I. tfl= 
ken ftom tbe Quaker, \nbo wouIn not fwear; tbe \!Court bC$ 
tog of fDpinion, tbat tbe ~tatute afo~erail1, lDbicb enjotns 
tbe Oath, \\Jas mal1e meerlp fo~ tbe 15enefit of tbe Hun
dreds, wbo wete opp~clfen tip Netenbeb Bobbette£), ann 
tb£tefo~e tbe ([ourt mou!o not tJepatt ftom tbe e.tp~ef£t 
[[lorOs of tbat ~tntute. 

Where the Nota; !)n tbe back @-itle of tbe Difhingas, tbe QElltr~ cf 
~~&b:n~n_ tbe [1ernict os to tbe Damages was entire, (viz.) pro 
tcred with damnis 17 1. but it wag o~n£tetJ, tbat tbe 31uDgment moulD 
feveral Da- be entEteD tnitb feuctal Damages; fo~ tbat tbe Qtb. 31uffiu, 
mages. Il1bo trieD tbe ([aufe, birecteD it llJoulll be fo at tbe ([tial, 

anD tbilt tbe ~tfoctate \l)a~ mtnnken bp ~ntrin!J it in tbat 
~anner. 

anD Holt eh. Juftice brelareb, tbat T. S. tbe @>etbant, 
tubo llrlibctell tbe Ic61. to tbe Quaker, anti was Plefent at 
tbe JRobberp, migbt well maintain tbe affton in bb1 otun 

2 Roll. Abr. .marne f01 all the ~onep, anb tbat bis own i'atb woulD be 
~~;ie J 56. rUffictent, ann tbat be migbt beelare upon tbe ~aking 0:: 
I Leon. 323- ltJap tbc ~onep ftom tbe. Quaker, a~ bt~ @letUant (wbo in 
2 Brownl.IO. 'Ctutb was fo fo~ tbi£) atirne). 

Nota; ~biS anUice of fbe ~b. lIufffce Wo£S obferbel1 in 
anotber ~rtion b~ougbt fo~ tbC 1061. taken ftom tfie ~uaker. 

ann tn tbc atguing of tbe ~afe afo~efain, one Jones'S! 
<!tafe was efteb, wbfcb was abjuDg£ll in B. R. in Michaelmas
Term 1658, tnbfcb was tbus ! 

Jones vel'/UJ .If. Jones, anll bfl1 [[life anD 0erbant, trabellfng toge. 
~;~~;i:/f tber, were aU robbel.1 of fjfs; ~onep, anD Jones alone 

b~ouglJt tbe affion fo~ tbc wbole ~onep againff tbe l1>un. 
ti1£'O, a~ WEll fO~ wbat tua~ taken from bf~ mife anD @lets 
bant, as from bts o'ron W>etron; ann be afone, tuitbout biS 
mife o~ @l£tUant, maDe IDatb of tbe Bobber!'; aU lUbtcfJ 
~attet betng founb on a fpedal dtetDict, it tnaS1 atl/UllgeD, 
tbat bt~ IDatb alone wa£' ruftlcient, witbtn tbe ]Jntent of tbe 
€j)tatute; ann altho' it tuaa fattber founn, that tbe Servant 
of Jones, tubo wal1 robbeD with bis ~after, knew one of tbe 
lRobbetfl (wIJofe marne ll1as Lenoe) pet Jones ban biS 
3lu'Ol1ment; Quod nota. 

anll Holt eh. Juftice rememberell anotber ~are frieb lle:= 
fo~e btm at tbe @>itttngfS in We1l:min1l:er oftet laft Ea1l:er .. 
, 3 !erm, 
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Term, betIDe en Bird and the Hundred of Oifulfione, tubae !~~dot6A,{;:_: 
tbe {lfutllenee wa~ tbua : fionc_ 

if. Qrbat Bird tuaS a Laceman of Colliton in Devon{hire, 
ann comtng to London Witb bf~ @Jft1.Hlnt, tbf]? left tbe 
ufuat great Roan betl1.1een Brentford and Hammerfmirh, 
anll rone tblougb a 'IS!,= l1an£ neat Serjeant Maynard'£; 
11>0"fe, to abofll tbe DuO:; ann tn tbat ILane tfJC Servant 
was robbed in the Prefence of his Mafl:er of a 130t of fLace 
tubicb tuas bebfnn bim, 011 tbe 13rteIt of tbe lPo~fe to tbe 
malue of 12001. ann Bird tbe ~allct alone malle £Datb 
of tbc lRobbrtp, ann b~ougbt tbe amon; ann be (the Q1:btef 
lufitee) tuaa of £Dpfnfon, tbat tbe i'>atb b!, tOe ~allet a~ 
lone tua~ fufficient, beCilufe be (toe Waffer I betf!~ p~efcnt, 
tbe QDOotHl were in bia ~otfeffion, fo~ tbe 10dfeffion of tbe 
@Jetbant tn tlJe ~~erence of bi~ wallet l~ bbl (tbe ~a .. 
Het'g) ~otfemon, anll tbat bJa~ tbe Beafon of Jonec;'s 
Cafe fupra; ann Bird rccoberetJ a atboufantl lE>ounn~, ann 
ban <!Etecutfon. 

Brickwood an Attorney 'Verfus Fanfhaw. Hill. 
I W. & M. B. R. Rot. I I 50. 

The Statute 

ASfumpfit for Attornies Fees, tn tubtcb tbe W>lafntiff 11e· ~~~~;~f::g 
datell fpeciallp upon a 1.I3lofecution of a mtit of Ha- and their 

beas Corpus cum caura, to temoue a ~latnt lebtetJ agatna Fees, dot; 

tbe Defennant Fanlliaw b!, one T. S. in an tnfetto~ Q1:o11tt, ~~~~fo:npr~~ 
(viz.) Malden Court in Eff'ex, ann alro fo~ nefenning in ~ecut!ng in 
tbat ~utt after it \lias temotlen bere tn B. R. mferIor 

~be {)efenllant pleanetJ tbe @)tatute * 3 Jac. bp tnofCb ~O~ly:~. I. 
·tis enact en, '([bnt an attO!ne!' llJan not be aUowe'O an!, cap. 7· 

jf'ec!S laiD out fOl <[ouufel, unle(~ be fJaUe ([leItets tbeteof 
figneb b!, tbe J1JantJ~ of tbcm tulJo recetue fu,cb jfer~; ann 
auets tbat tbe ~1i1intitf IJan not p~otJucen to iJtm (tbe IDe s 

fentrant) anp ([{eltets fo~ tbe jfee~ of ([ounrel, &c. unnet 
tbetr J1Jalln~ ag be llugbt. 

gnn upon a Demurrer to tbiS W>lea tbe }~Ialntiff ban 
3lu'Ogment, becaufe tbfa ~tatute nl'O not e,ttenn to ~at" 
ter~ tranfacten in inferior Courts, but onl!, to ~utt~ tn tbe 
<tourt~ of WeftminO:er-Hall; Quod nota. 

U 2 Gold 



148 Term. S. Trin. 2 W. & M. B. R. 

3 Mod. 32.4· 
S.C. 
Where Ad
miniftration 
is granted 
by a Pecu
liar, where 
there arc 
Bona notabi
lia, 'tis not 
void, but 
voidable. 

Gold & al' rverjus Strode. 

T HE (!titre, if. A. obtained a Judgment in B. R againfi: 
B. ann then tllen :]lnteffate, ann tbe 1~latntlffa took 

aut aDmhttllrntton bJ! an inferto~ 9Drotnar!" (viz.) tve Arch
deacon of Bridgwater, anll b~ou\Jbt a Scire facias upon tbat 
jlungment, upon ttJbicb the!' ban 31uogmcl1t to boue Qf~e= 
cution, ann thereupon a Ca. fa. UTueD a~ai"ff B. upon mbtcb 
be wa~ taken, ani.l tn ([uffoDp of tbe [)cfenDant, mbo maa 
@>yerUf, &c. ann afterwarDS eCcaped, upon mbicb tbe 
113laillttff~ b~ouiJbt an action of iDebt agatntl tbe Defen. 
bant nuper Vic. &c. 

[tpon Nil debet plcnDcll tbe l\3attie~ mere at 9lffue, anb 
ftMettlict wag founD fOl the Jj!)lafntifi~. 

sanD noUl it tnafj mObel) in arrefi of J1ullqmctlt, fo~ tbat 
it appeara tn the iDeClaration, upon tbe 19fafnttff'a oUJn 
~bcltling, tbat tl)ts Qomfnttltation tnafj grantfi.l to tbem bp 
a peculiar Jurifdit1ion, tnberear; it Hkcltltfe appeareD, tuat 
tbt3Lntefiate hall Bona notabilia fn anotbcr Dtocefe, (viz.) 

5 Rep. This Judgment ;It WefiminHer; fo~ tnbtCb iRcQfOIt tbt!l an~ 
Prince's Cafe mmitlrattun granteD bV a peculiar Jurifdittion, (viz.) by 
:;·H. 7. 16 the Archdeacon, ie meetlp UOi'O; ann ff fo, tben tbe liutrg$ 
18,19· ' ment obtair:1eD upon tbi~ Scire facias hl utterl!' boib; anb 

tl)cn)l11 fUlton of Efcape 11lnt hot lie 6gainft tbe @)beriff fo~ 
~1!oll. Abr. tbe QEfcape of a ~~tronet taken upon a Uotb 3lu~llment; fo~ 
z Bulft. 62., if tbere is no ]U1)gm£nt agatua B. tben tberf J~ no Q.CaUfe 
63· to nctain {Jim ill ~Hron. 
Curia. 'm:O tnbtclJ it was flllftnerrn anll fo refolucll., tbat tbt~ 

®ilUer \Dfl~ onlp It.erro1, of wbtcb tlJe, @bertffg couill not 
ttike 9nbm1tafi£ til an aHion fo~ an Efcape b1ougl)t agatnff 
bim; uno tbe DHference ill \tlbere 1 fJC lungment is menl)! 
totO, anD w{Jrte 'ti~ onlp erroneous; lIntl tfJfa tlfpfl1n~ up= 
on ilt1oti)rr iDilljnfitoll, (viz.) wbrre tOe ([ourt tn \tlbiC{j 
tfJ£ lutlgnunt tua!l obtainen ban ([ogttifal1ce of UJC <!taufr, 
null whEre not; fO~ tn the fira ClCafe, tf tbe Wlalnttff abc 
tOin a Jlullgment, anll bp 'bt1j own @)bcwtli(\, ban no ([aufe 
(if 9.llton; pet becflufe tbe ([ourt batt 31urtgtlWfOll of tue 
QInufe, ti)iG fa onIp an £not1£ou~, antt not a boio lung= 
tnfut; l~ut 'th.l otl)fttntfc \t)b£re tbe Gr ourt [Hnl no ~ur!r. 
nfrttoli of t[J£ ([mire. 

:~o~i:;~~.b. 1l3ut ttl tlJe p~inctpaI <.!Cafe, tbe <[ourt ball ([oltufanre 
809,910. of tlJe ([aufr, fll1ll tYftffole the ~uttft nl!rtlg£o fupra t~ 
Moor 274· on!p <lEtto~. 
2. Cro. 3. I 

Nota; 
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Nota; lit \Uas agreell in tMS <!tafe, toat toe Judgment 

obtained in the Court at Wefiminfier made Bona notabi
lia, tbo' toe affton upon tubtcb it tuaa obtatnell tuaa latn tn 
Dorfetfbire, becatlf,., toe Record was at WeftminPcer. 

Nota DUO, U)8t toe 19failtttffs tn toeie Declaration batl 
fiJeweD all tbe w>~oceebtng!J to tbe ~lrogment upon toe Sci. 
fa. at large, bp Reafon tnbeteof toe letters of aomfnUlrtle 
tiott, ann bp moom gtilllten, plaini!' appearen bp tbeir own 
.fOllp in neclarinlJ; fo~ tbe <ltoUtt beln cleutll', to at tlJe 
W>lainttffs in tOtS affton agail1fi a ~betiff, mtgbt nectare 
bllefil' upon tbe Judgment in the Sci. fa. lnitbout llJewing 
tbe granual ~~oceenfngG at ILfngtlJ, £19 ig ufuaUp none tn an 
action of Debt on a Judgment; Quod nota. 

Woolridge rverfus Cloberry. Mich. 4 J ac. II. 
B. R. Rot. 15. 

ER R 0 R upon a Jiul1gment in C. B. tn an Qction on tDe Six Defen

<trare for diverting a Water.courre, b~OUlJbt agathff O:r ~:f~:~ ~~: 
i)efennant9. Day of Nift 

~bep all plennen jOin.tIp. mot gU,iItp; tb.et£u~on a Ve. fa. f[!:J,ona~d 
tnas atnatneo, ann a Dlfi:nngas \l:)ttb a Ntfi pnus; but be, Judgment 

fo~e tbe Dap of tbe Nifi prius, T. S. one of tbe Defennant51, was. entered 

nien; i1ftctttJiltn~ tbe )Wliltntfff iNn a (Jlertltct, ann ]lung. ~ga~n~h :<1~ 
mrnt tuaf,) elltEreD agflfnft aU tf)e fi~ IDef£nnants, (viz.) 21. il;~' IS IS 

!Taintl T. S. tubo tlHU:; beao, ut fupra, togetbec witb toe 
~urbibO~g. 

'fil:{Jetcupon aU tbe @>UtbibO~fj b~ougbt a [alrit of (!frt0l, 
ann affitJn the Death of T. S ann tbe Jjungmcnt afo~l?fato, 
fo~ <!ftro~; nnn ttc ]ttngment 1l)aa rcberfcn as to all of 
torm; fo? fn fuel) <[afe tbe 1\3laintfff eug-bt to make a fpe" 
ctall'!Entl'p of tbe Death of T. S. \1.litb Nihil ulterius verfus 
eum ti .. t, ann tl)£11 to take 31u'Ogmcnt onlp agatnft tOe ~Ut= 
bl\)O~9, ann not agilinft bim tuoo lUtUl tJ,ntl. 

Newton rverfus Trigg. ~1ich. I Jac. II. B. R. 
R 6 3 MoJ. ,26, at. 22 . s. c. 

, Lev. ,09. 

I J3 Trefpafs fo~ '0:nkinlJ big tIDOOn5, &c. <Ilpon mot lJufl~ ~. ~lk .. 1°9, 
t!' pleat/en, n fpecllli dtertict lUag founn to tbtg <!Effect! s. c. 

ff. ~[Jat tbe ~iatntitf maa a Citizen ?f Lon~on anti il ~~~-:~;l~e;et' 
Common Inn-keeper, anti bou!Jbt all blS @loblfions anti within the 

fOUl Statute of 
Bankruo" 
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foln tbern again tn f]i£t l"n, per quod be got big JLfbeftboo1.l, 
anti toat be ban built a @Jb.iP ann ban a ~bare tbet'ein, ann 
81ro 5001. @1tock upon tbe faln ~biP ad merchandizand' ; 
but (t \lIaa not fOUllD, that he traded therewith, o~ tbat be 
anp \tIife tranen in tbe @bip; anb tbat a Statute of Bank. 
fupt bab been taken cut againff bim, anb tbat be wa~ be~ 
dateb a Bankrupt, finD tbat tbe ~ootJs now tn £lnuefiion 
lUE're tbe J.l!)Iatlttfff'~ ®OOl1~, ann affigneb to tbe !)cfentJaut 
bp tbe Cornrniffioners of the Statute of Bankruptcy • 
. ~be onlp murlHon tr,\l~, [[1betber upon tbe ~attet 
tbus founn, tbe ~Iafntiff wnfl a '(!Croner witbtn tbe @>ta= 
tute~ of Bankruptcy. 

For the anb it lUas argufl1 fO! bim, (viz. fo~ tbe 19lafntiff) tbat 
Plaintiff. an Inn-keeper i~ not Hke a Trade, becaufe be is obHgel1 to 
Dyer J 58. h. entertain an '<ttflbeUetS; anb if be refufe, fnitbout gOOb 

([aufe, an affton fie~ agaiuff bfm. . 
13elines, certain Rates and Prices ate anb map be imp 0: 

:. Cro. 609. fell upon all bia Commodities; flnll if be erto~t anp Ult~ea" 
[onable lRatefl, be map be intJiHel1, fo tbat be batb not 
tbe jfceellom of ~taiJe, (viz.) of makfng tbe beff abban" 
tage of bf~ Cltommonttiea. but t~ reftcainen contrar!' to tbe 
common JLtbertp of all ~talJerf) in general. 

All his Profits arife by four feveral Means, as follow: 

I. Jfo~ Lodgings; anb af) to tbat ~atter, lRefpeff is to be 
bail to tbe <ltbarge of bi~ jfurntture. 

2. His Kitchen, mOece bta Servants, Infiruments, anti tbe 
\llearing bh; lLinen, are to be conlibereb. 

3· J1)ta Cellar, mbicb fs genecaU!' rentetl bp a Tapfter at 
a certain pearlp ~Ut11. 

4· Jl)fs Stables, tnbere 'tia not onIp tbe Hay and Oats 
lUbicb ate to be (onlinereb, but bis @)erbant~, l]Joufe.roont 
ann aUcnl1ontl); fo be is in ltO @>o~t like a ~raberman, 
lUbo map cboofe bt~ omn Cltbapmen, anD fet bi~ oIDn J.I!'~ice 
on bf~ ~oon~, ann fa not unttet Hn!, !lDhltnation to finn 
J1)oufc=JRoom, JTurnitUl'e o~ attenDancc. 

Cro.Car·549· g,n Inn.keeper makes ItO p~ecel1ent Cltontratt, a11 'ttcabeC: 
~~rh 34~ men bo in tb£lc map of ([ratte, but utter~ Qtommobttfe~ 

. oncs4,7· to lJhl ®UCft5, as be is bountt to no. 
as fo~ bt~ babtng ~art of a Ship, tbat will ltot make 

1 Sid. 4 I 
1. fJim a Bankrupt, unlefs be trab£b tvrcein, fo~ babiltg 

tenrt of tt bory not mnke Dim a ~tan£t tnttbtn tue ~ta~ 
I tutes 
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tutcs of Bankruptcy; anD ag to tbe Stock, 'US not founD ~ Roll. Abr. 

tb~t be bOLlfJbt 01 foln anp ~bing tb£tetnftb ; botb wbtcb 2 ~ro. 585. 

([:ircumffilnce~ are necelfarp to make a Bankrupt. I ero. ,I. 
aftertuarng tn Trinity-Term, ~ w. & M. tt tuilS anjung~ Curia. 

ttl bp tOe wboIe Qtouct fo~ tbe ~Iaintiff; anll it tuas te~ r Cro.282. 
foUleD bp aU, tbat tbe 13uilDfng anll bab(ng a @)bare in a Sid. 41 I. 

0bip, is 110 mo~e tban if a ~an batb a ~bare tn a Barge 
01 a Coach tuf)iclJ ace let to ~ire, &c. anD tbat bta baufng I Roll. Abr. 

fome ~tock tn a {5){]tp l)otb not make bim a Merchant, be: ~4RolI. Abr. 

eaufe 'tis frequent fOlI0erfot1$ to anbenture fame particular 84,85,345. 

~btn!J9 tn (uef) fi ~iJip, fo~ fucb a <I1opogc, but tbat tum M~r~jl it 
flot Ulilke thEm Traders tt1ttbtn tOe @ltututeg, &c. fOl bp ~42.0. cpo 

tbofe %)tl1tutea Plofrtfeo ~ercbants ate oni!, meant, oJ Hutt. 100. 

fucl) wbo ate til conllant ttrat'lfng. 
ann 110m * Sir Tho. Littleton'S Ql:afe tung remembct'll, * i VCnt.270. 

lllI)o tuag <I1ictualler of tIJe mObp, nUl) bp tuat ~eang con= 
trotten manp Debts; pet bceaufe toto 1t1L1~ an illnllCttaktl'lg 
fo~ a particular ann fpectal Jj!Jurpofe, ann 110t genrtal; 
tberefo~e 'tIS not lliitbin tbe @)tDtutes of lBallktUpt~+ 

13efitleS, an Inn-keeper bup~ to feU onip in bia own Ino, 
anl) not drewbere,wbicb ia not a generol15upillg anb @leUtrtg, 
fa as to make bim a Q!:ratJec, attll tont a School-mafter, 
tuba boarDS feueral @)cbolar~ in big l1>oufe, mtgbt as mell 
fie a Bankrupt fo~ that Bearon as an Inn-keeper, becaure 
their '16uptng ann ~elHng are mucb of toe fame JElatute ; 
but it batb been atljU'DgeD, tbat toe llteePing a Boarding
School is 110t a (!CraDe tuitbin there sstatutea; anD toat 
hone are Traders but rucb mba liue bp the meet QtJbance of 
tbe [~alue of a C!!:ommO'Dttp; anti an 31nn,lteeper is not bp 
tOe Law taken Jaotice of a11 a ~ra'Der, fOl tn tbe iRegtffer 
be IS collen Communis Hofpitator, nUl) ]nng arc no mo~e 
than great Ale-boufes, anti ate witbin tbe @)tatutes can .. 
cernillg' Ale·boufes, ann tbat an 31l1n~lteepct is no mo~e a 2. BuILl. 109. 

'litratler tban a ~;utler to an armp, o~ a Steward to an Jlnn 
of Ql:ourt, lUbo Deals onlp mUO particular l~etfon~, ann ta 
particular Jl!>urpofeg; anb fo~ there IRcnfons tt was alljung, 
eD, tbtlt an lnn.keeper, as fucb, eoulll not be a Bankrupt. 

3/ungment fo~ tbe W>laintHf. 

Quilter rverfus Newton. 

IN a Prohibition, toe <lCafe maG, tbat Newton, one of SuggeLlio? . 
tbe Ch~rch.wardens of St. Buttolphs, London, Itbellel) '~;i~l~r~~~

ngntnU QUilter ro~ ~toppt"n tbe <!tbUttb,noo~ ano [[lin. good. 

nows 
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notu~ b!, ~beng, &c. built (ll~ be fuppofcn) upon Wlilrt of 
tbe Q!butCb,pntn. 

Qin'O notu tt war; moben fo? n JP~oIJibftion upon 0 §5>u!J= 
gcfifol1, tbat tbe <Ztollufanc£ of JLap §ce~ apprrtoit1.9 to tOe 
tE:empo~ol <ZtOUtt~, ani) tbut ~it Chao Humphrevile tuat) 
(eifen tn jfc£ of il Wcffuilge ann QJ:utttlage neilr tbc Church
yard, ar> of bh1 !Lap jfee, ann tlJat be nemifen tbe fame to 
Quilter, &c. ann tbat Newton ban HbcUen ilgainff bim fo~ 
')BUilning upon tbe CZ!:butcb,patn, ubi revera the Sheds, &c. 
were not built upon any Part of the Church-yard, but upon 
11 Lay Fee; ann tbig tuo~ fJflO a goon Suggeftion, bccoufe it 
llHl~ auette'O, tbat tue 0Dcn~ bill not nanO upon anp llDnrt 
of tue Church-yard. 

Sed nota; per Curiam, a JP~obtbftion fi)aIl Itot be grant. 
en to anp @)utt tn tbe ~piritual CZ!:ourt fO~ anp Nufance, o~ 
otber Wattet none in tbe C,hurch-yard, upon a Suggefiion, 
tuot tbe ~fJutcb,pnrn fa a Lay Fee, fo~ a JElufance tbere i~ 
p~opcrlp of cecclefiaftfcal (!Conufance. 

* ?gdcn v, ann in nebutfnlJ tue Q1:ofe fupra, 7: anotber <[afe tua~ 
~~1.:I~l~~·r 2 rncntiOltfl1, tubicb tua~ anjungctl tn B. R. tuuen Hale was 
B. R. ~ .. Ohief Jufiice; an'b tbe <!rapp of tbe ~~obibition maa nom 

p~otJuCfn, tubtcu tua~ concerning tbe fame ~atter in tbe 
fame ~Iace; fln'b tbe <ltuurcb,ttHlrnen~ lfbelletJ, ann Ogden 
fuggc«ctJ, ut fupra, onlp be nin not abet, tbat tue ~trtlc$ 
turel1 tuere 110t built upon anp l[:}fttt of tbe Q.Cbutcb,partJ, 
but onlp tuat it l11a!t tbe Lay Fee of Sir Chao Humphrevile 5 
ilttn tbereupon a )g)~obibttion Nifi tual1 grantetl, ann tbe 
tben lRule of ([ ourt \nag n OID p~onucen. 

')But tbe Qiourt beln tbat <!rafe to par~ rub fiIentio, tuftb:
out flllP Debate, f01 it tua~ not rernembereb b!, an!" ann 
tbep i]eltJ tbtfJ mtn'b of ~ugge(fton tua~ tnfufficient caura 
qua fupra. 

The Mayor and Church-wardens of Northamp
ton's Cafe. 

\Yarra~lt of THE Mayor of Northampton committeb tbe Churcb
;~~t~~t~on- wardens fo~ refufing to account befo~e bim, ann tbe 
eluded. rnarrant of ([omnHttllrnt conclunro in tbe common jfOlm, 

(viz.) until they be duly difcharged according to Law; ann 
oU tbil1 appearing upon tbe Return of all Habeas Corpus, 
tbe ([ourt beln tOe CZ!:ommttment bOtti, becaufe tbe marl' 
rant ougOt to Ontle been tbU~ tonclUben, (viz.) tbere to rt" 

3 ma~ 
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Olofn ulltil be l1JilIl account, a~ tbe ~tatute 43- cap. 2. 

iJotb appoint. 
!lnll tOe iD/fference t~ lDbere a ~an is committel1 as it 

([rlmlnal, anllwbere onl1' fOl ~ontumac!, (aa in tbts <ZI:afe) 
in refuting to no. a ~btng tequire~, ~c. fo~ tn tOe ~r(f Mich. 8 PV~liio 
<[a fe, tbe ([ommttment mull be until tllfcbargetJ aCCo~bUllT One Bracy 

to JLaw; but ill tbe latet, untfI be compIp, ann p£tfo~m tue was commic-

~binlT rcqutcetl; fo! in tbat ~I.lfe be llJall not fte till a ~toftn~~~f 
@>£ffiOIH1, but llJilU be iJifcbatgcn upon toe @etfo~man'ce of the Srarnte 
bi~ iDutp. of Bank-

b 'f J, b m I ruprs for mbereftJ~e tOe tU:burc ltJarnen~ were Dt cuarg£tl p ~U e refu{i;Jg to 
of cztoUtt; quod nota. anfwer, and 

they con
.eluded their Warrant, (viz..) Una he conform himfelf to our Authority, and be thence delivered t] 
due Courfe of Law; and upon the Return of an Habeas Corj'us he was difchargcd, becaule 
this Conc1ufion was nor purfuant to the Stature of Bankrupts; and the Mayor of Northamp
ton's Cafe was cited for an AurhoriLY. 

Frederick 'VerJus Hook. 

DEB'! upon 150nlJ as anmhtUlratol t.o tbe tan!' Frede- ~dminiRra,. 
rick; the DefenDant p~a!,e'O Oyer of tbe lLetters of tJOn gra~tcd 

9nminillratioil, bp tnbiclJ it appeareD, tf]at tbe ~1t1intfff ;:h~e;:e·;i~' 
ltJa~ a fpecial ~ nmtnillrato~ quoad tbifJ 15on'O onlp pendente good, where 

lite concerning tbe lLall mill of tbe fain Lan!'. not. 

ann tbereupolt tf]e [)efentlant pleatJetl in Abatement, tf]at 
tbe Lady Frederitk mane bet mill, ann tberebp confiftuteD 
tbe llDlaintHf bet QE~ecutol, ann tbat tbe 191ailltiff Sufcepit 
ruper fe onus Executionis teft:amenti pr~d. unde ex quo 
tbe t}!)lainttff b~ougbt tbhl mHon as abntintffratol, anb not 
a~ Ql:t£(t\to~, petit judicinITI de billa, &c. 

ann upon n Demurret to t!Jfa 191eo, tbe Q!ourt beItr, 
tbat un 2nminifiration pendente I.ite concerning a [~]in, 
l1lil~ utterlp boto, anll t!Jat tbe iDtlference 19 tbUG, (viz.) 
mbere tbere t~ a ([ontrouerfp tn tbe eptrttual Q!ourt COil: 
cerntn!!, tOe Jl\tgbt of anmfntftratioll, anll \lJf]cre 'tiG COrt~ 
cerni"!.\' a mm, ilS in tbhl orafe; fo~ tn tbe fira cztafe, an 
9llmtnUlratioll granteD pendente lite f~ gOOlJ; but 'tts o~ 
t~ettuife tubere tOe ~ontro\lftrp is concerning a Will; fo~ 
be tubo (omCa ill unnet a [[{til, llJaU aboill all tbat lnbtCfJ 
an abminifftuto~ (an bo; finn a ([ofe llHHl ettell ok Trin. * 3 KeebJe 

24 Car. l. B. R. tl1btrb tuCH~ Trover bloUgbt bp t[J£ 19fatntftf 54· Smith 
fOl tOe Qtonbetfioll of bis 4lDOOtl~; anD upon Jf;lot gutltp verfus Smith, 

pleatJetl, tOfte wag a fpectal (U.rrbili founn, tr)ot tbe li;Iailla 
tilT tuaJl tbe ~~£(uto~ namen in tbe [Um of T. S. woofe ®ootJs 

x tUf~ 

/ 
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tbep tuere, ann tbat tbe Defenl1ant ban Unmtntffratfolt 
Branten to btm of tbe ®oOl1£' of tbe fain T. S. pendente 
lite concerning tbe ~lnl, anb tbere it tua~ al1jutigcn fo~ tbe 
~Iatntiff, becaufe tbe atJminifftatfon was meetlp tlOitJ upon 
tbe DiffinHton fupra. 

Nota; per Curiam, go QJ;tetuto~ map maintafn Trover 
tn biS own Jaame befol£ tbe e~iC~re of tbe QVOOb£', o~ l\t>~o .. 
bate of tbe rom; but tn tbe P!tnnpal €'afe tbe @lnil1tiff nib 
not p~oteeb an!, fattbet 

DE 

Term. Sana. Mich. 
Anno 2 Willi. & Marire in B. R. 

Burchett evcifus Durdant. 

T. Jones 99. 
I Vent. 334. W R I T of (!1;rtO~ fn i>atUament upon a l1Ubg .. 
z Vent. 3 I I. ment giben tn tbe ~.tcbequet.<ltbamber, 
~~;:;;. ~~~. l11bicb Waf,; tn Qffirmance of a ]juDgment in 
By the Name ~jectment b~ougbt bp Durdant ftgaintl Bur. 
ic{~na~sd7:~. cbctt tn B. R. ftl:be Qrafe being on a DebUe in ba'c verba: 

Wh R ff.. I give unto 10hn Higden, and his Heirs, during the 
ere a e- d L d . D T n. maindedhall Life only of Robert Dur ant, my an S In . upon ruu, 

vcft prefcnt- to [uffer the [aid Robert Durdant, during his Life, to receive 
ly> where the Rents and Profits, (tbe (aiD Robert Durdant commttting not. 

no [[laffe) and after the Deceafe of the faid Robert Durdant, 
3 I do 
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I do give the raid Lands unto tbe Heirs Male of the Body 
of him the,faid Robert Durdant, now living, and to fuch 
other Heirs MaJe and Female as he {hall hereafter happen 
to have of his Body, &c. 

mom, at tbe (lCime of tbi~ Debife, ann at tbe t>eatb of 
tbe '([e{tatol, tbe afOlefai'll Robert Durdant had only onC) 
Son named George Dllrdant, and then living. 

~1ftet tbe iDeatb of tbe Cai'll QCellatol, be tbe fain John 
Higden an'll Robert Durdant, join in a Jreoff'ment anti 
.fine of tI)e 19~emilTes to Burchett, tbe 19lafntUf, tn the 
i~]tit of c.ertol; ann tbe DefenDant in tbe Cain [[{rit (tJa~ 
JLrlTee of tbe ~on attn J!.>eir Of George Durdant. 

(lCbe gEneral muelliol1 wns, im{betber George Durdant, 
tbe @>on of Robert, took a PleCent RemafntJer tn ~ail b!, 
tbt£f [[liU a~ a Purchafer, anb Co uelleil in bim tmmcDiatt# 
11.' upon tOe Deatb of toe ~etlatol~ 01 riCe a contingent 
Remainder, (viz.) if be bappeneD to Cututbe biB Jratbet 
Robert Durdant; fOl if fa, then it tua~ barren bp tbe Jrilte 
ann Jreoffment fupra, becauCe tbe Remainner caul'll not 
commence at tOe QCime of the Determinatton of tbe partfto 
(ular Qfllate, as in tbe common <!taCe of Remafn'llers If. 
mfte'll to tbe ttglJt Il>efrs of I. S. ann tbe particular Qfllatc 
tJetermfnes Ubtng 1. S. 

13ut aU tbe tb~ee d:OUtt~, (viz.) of King's Bench, ok Ex- * z. Vent. 3 II, 
chequer-Cbamber, anll Parliament, belD cleatl!', tOat it tuoS$ 
a lRemntnllet bellen tn George Durdant immeDiatelp upon 
tbe Deatb of tbe t::effatol, ann tbat tOe mo~ns tn tbe mill, 
now living, were a Cufflctent iDeCctfptfon of tbe t1i»etCon of 
George Durdant, an'll tbat tbe otbet mo~ns., (viz.) Unto 
the Heirs Male of the Body of Robert Durdant, 'lli'll not on-
Ip belp to make up tbeDefcriptfon of tbe @etfon of George, 
but mete a goon Limitation of an c.eaatertaU to btm, as itt 
tbe ([aCe fupra, wbere 'ti~ limiten to tbe rigbt J!.>eirs of 
1. S. tOere tOe mO~1l Heirs (erbes not onlp to neCcribe tbe 
J1!)erfon, but to Umit tbe Cl];ffate. 

mberefo~e tbe two fOlmet lungments were. nom agnfn 
nffirme'll; nnb tOere was tbe Itlte 3Jungment in @arliament 
concerning W>att ~f tbe fame lLanng fo nebtCe'll as afo~eCat'll ; 
nnD it \na~ in (ltJeament between t Jones anll Richardron, t 1 Lev. 2;1. 

anotbet @uttbnfet of @atcef, under Higden ann Robert Raym. 330. 
Durdant. 

The 
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The King, e5 c. rverfus Champion. 

T -IPON a Certiorari. to remabe tbe ~lner of two 31u. 
L fiicefS, ann upon tbe Return tbercof it appearen to 

be an IDltJet to compel Champion to pap [[Iage£;, rectten 
to be 'Due to a Dap,ILabourer, not retainen bp tbe ~eat, 
aCColbtng to tbe ~tatute 5 Eliz. onn it tuas beln (learll' bp 
tbe (!tourt, that tbtll i)~l1tr tnaf1Uoill, betaure tbe liufftcrs 
of ~eace babe no Qutbolitp concerning the [[{ages (if 0ct~ 
bantS, but onlp of (ucb tubo are birel1 bp tbe ~ear, accolb.: 
fng to tbe @>tatute, anll tnbo ate bircll in tbe @>etbice of 
l1)uSbanb~p, ttlbicb not appearing in tbis eDllJer, as it 
ougbt, it tuafj tberefo~e quafiJeb, fo~ tbe 8tatute take~ no 
motice· of anp other @etbice; ann tbe 31utlice~ babe no 
f)olDer concerning mages, but tub at ifj giben bp tbat §5tat. 

Han[on ~erfos Leverfedge. Hill. I & 2, Will. 
& Mar. C. B. Roc. I 47 I. 

2. Vent. 242.· TH E <!tafe, fL Debt upon ')Sonb fo~ @erfo~mance of 
~~~re a ' an amatb, tbt ~ubmimon tuas, fa all tbe Qwarn be 
parol Award mane fn mtfttng, o~ bp mo~tJ of ~outb, bp (ucb a Dap, 
1S not good &c 
for the In- • ,., lJ 
certainty. f!Cbe iDefenbant plea'tleb no ~lt1arb ma e. 

1!C:be ~Ialntiff replfeb fpectallp, (viz.) €bat befo~e anb at 
the ~tme of tbe @ubmiffion, tbete tuas a etlit bepenbinlJ 
l:lettueen bim ann tbe Defentmnt, fo~ ftannalons Wo~tJS 
fpoken bp tbe DefenDant., of biftl tbe ~Iainttff; ann tbat 
tbe Qtbtttato~fJ nib bp [mo~n atuarD., tbat tbe iDefennant 
IbOUlll pop to tbe ~Iainttff ttuelbe ~uineall, ann all fucb 
Sums of Money as the Plaintiff had laib out o~ e.rpenben in 

*Nota, There ann about the ilJofecutfoll of the • Plea afo~failJ, ann afs 
Pi:al1~~;:~ tettnatllS, ~bt1t tbfP ftJouln fign general lRefeafes, &~. anll 
before. the Jj!)latlltlff abfttc:[J, tOat be (Jab e.rpenlJeb I I J. In tOe 

W~orectltion of tbe fatn ~lea, of tubt(b tbe Defenbant batl 
mOtice,&c. but nottuitbllanntng be refu[el1 tbe @apment,&c. 

For the De- ~bln upon a Demurrer to tbhl !RepUcation, it tuag in# 
fendanr. fiften fo~ tbe Defcnbont, tbat thiS atuarn tua~ botb fOl tbe 

3!ltCertaintp tOncor, fo~ on Q1tuat'O bp [mo~n ougbt to be as 
c£ ~.-:·f og an amarn tn meltfng; notu, if tbi1$ ban been 
tn d[trittllS'; tbe lSluintUf couln not babe belpen tbe 3/ncer# 

3 taint!' 
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tafntp bp biS Ubetment, tbat tbete tuas a @uit nepenbfng 
tnben 110 [ucb {!Cbing fg mentfoncll in tbe awatll it felf. 

~o~eouer, ~bf£; awarD ig {ncertain in anotber lRefpctt, 
(viz.) fo~ tbat 'ti~ fo~ tOe Defeubant to pay all [uch Sums 
of Money which the Plaintiff had expended in the Suit, 
ilUtl It notb not appear bom mucb l11ftfj fpent, anb no ~et~ 
fon ts; affigneD to retmte it to anl' C!tertaintp; but if it ball 
bern to pap' all tbe Coils of Suit, tbat mtlIbt babe been 
gOOD, l.1ecaufe tbrte i~ a p~opet £iDfficet to ta~ tbe C!toffs;. 

')Scone£;, tbe franbalous mo~n~ fo~ Wbicb tOe actfonwas 1 Sid. !2,. 

blougbt ougbt to babe betn fet fo~tb in ccrtatn in tbc betp 
'JeoDp of tbe awarD, toat tue <!tottrt migbt jullge \\1betbct 
tbe1' lUcre actionable, o~ not. 

')Sut it Ina!) fain on tbe otber @ille, tbat tbe mO~bS Ex- 'For. t~e 
pences and cons ate all Oil£, ann tbat in tbi£; atuatn tbe Plamnff. 

Expences ilJall be intenbeb cons of Suit, ; anti as to tbe Jin. I Cro.38,. 
cettatntp of tbe eum9 eJpenneD, tbe DefenDant migbt I Roll. 221. 

babe traUerfe1) tbe Quantum of tbe ~tpence~, if tbe iDe# 
mann ban becn unteafonable. 
~be Ch. J ufrice Pollexfen belD, that tbe atuart) [Jan mabe Curia. 

an ClEnt» of tbe @)utt, fa tbat tbe QCourt ball no autbo~ttp 
to tat tbe Qtf)fi~; tbetefo~e, after toe Qwarll, no lIutUJ# 
ruent couln be gillen as; to tbat ~atter, becau£e tben tbete 
tuns no @lutt 'tlepenbing, anb fa it wouln make no ~altnet 
of t>iffetel1U, if tbe mo~ll Coils ball been infertfll tn tbe Q" 
lUarll inffean of tbe [[1oltt Expences; but tete toe J1!)latntftf 
ban afcertaineb tbe Expences b1' bis own abetment, tbat be 
ball e~pellnen fa mtlcb, &c. wbicb tue iDefennant migbt 
babe ttabetfetl if be woUIQ. 

gs fo~ fetttn~ fo~tb tbe fcanbalous mOlbs tn tbe gwati7, 
'ti~ not nec2lfarp, no mOle tban to ret fo~tb a Tit]e in it 
upon a ~utt fo~ lLann~, becaufe tbe Qtbittato~~ are Judices 
fatti, anti t{}e <!Court tuUl not enquire into tbeir ReafonS ; 
tbe~efa~e, tbo' the ~uit. ilJoull1 bappen to be witbout an}! 
;1111 Qtilufe, pet the alnatb \tltll be goon. 

13efibes, tn flll parol tltuattls, 'tft) fufficfent to llJebl tbe 
Subfrance, tbo' not in the fame numerical [[lo~b£;; fo~ tbe 
([ourt will not boln tOe mttnetres to tbe fJPlefs mOlDS of 
tOe arbttrato~g. . 

13ut per Curiam, 3lf fbi£) amartl bab bcen in [[1rfUug, it 
Inoulb babe been botO, brcaufe ltO QUerment debor~ WOUlD 
babe been alloweD to make it certatn; but 'tt~ not fo in l1 
parol Qwarb; quod nota. 

3IUl1lltllent fo~ tbe Ji!>lainttff. 
Dicken 
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Dicken rverfos Greenville. 

Writ of Er- U PO N 0 fpettal <I1etbict fn <.lffeffment all tOe Jl!)~oceel1~ 
J~g~c:t in _ fltlJf$ appeareD to be .in tbe ~etlJn of Car. 2. but tbe 
C~l'ia noflra, <!tafe \l)as OrlJUEl1 ann abJubJJ£D tit tbe Retgn of Jac. 2. 

~~'el:li ~he but the 3luDgment l11as entereD upon tbe o~igfnal fRoU, 
Proceedings wbtcb was a lRoll of Car. 2. 

;c:e in rhc mpon thiS 3lubgment a Writ of cErto~ Inau b~ougbt tn 
Ca~l.g~ ~is a lbt <!E~cbequ£t· <!Cbamber, r£cittng as followeth! 
Variance in- .If. Jacobus fecundus Dei Gratia, &c. Quia in Recordo & 
curable. proceffu ac etiam in redditione judicii LoqueJce qUa! fuit in 

Curia noftra coram nobis per billam fine brevi nofiro, &c. 
dtPOtl this mtrit of Qfrro~ tlJe 3lublJment was reberfeJ) in 

tbe Exchequer-Chamber, anb the (tranfcrfpt of tbe IRecoll1 
Cent botk to this Q!:ourt; whereupon the 10laintfff mObeD, 
tbat the ([ourt l110ulD lltbe ]jubgment fo~ htm. 

€bercupon tbe Q!:ounfel fo~ the il)efenllant llJetuelJ tfie 
(ltatiance fupra, anD faib, tbat there tua~ no fucb meco~b 
tn B. R. n~ l11a~ mentioneb in tbe [[1tit of <!Errol, &c. up. 
on which tbe ~~oc£ebthgs bab been in the Exchequer-Cham
ber; fo~ the 3ltabgmcnt whicb tbe DefenDant bab obtaineb 
agafnft tbe @Iainttff wao upon a Loquela in tbe Reign of 
Car. 2. attn not ill tbe C!tourt of Jac. '2. anb tbiS tuns beln 
an incurable jTault, anb tbereupon tbe ~(ainttff blougbt 
anotber mrit of tlErrol, &c. 

Reusby rverfus Manning. Trin. 1 Will. & Mar. 
Rot. &c. But adjudged in this 'Term. 

; Mod. ,30 . DEB T upon 130nb fOl @etfo~mancc of an Award, Ita 
~ c. h f quod the awarD be maDe anb ready to be delivered 
A~:~d, 

0 
an to the ~rties in DiffcrencE.. o~ to rucb of tbem tubo tl)OtlltJ 

where well !leUte tOe Came bp rutb ft fltime, &c. 
affigncd. fll:be Defenbftnt pleaDell no aUJarb mabe. 

€be WlaintftT replieD, tbat tbe QrbitratolS tuftbfn the 
flCfme, &c. mallE tbeit Qwac'O in WrUing, whiCb be ret 
fo~tb at large, anll am~m~b tOe 15leacb, &c. but DiD not 
fap, tbat tbe atuatl1 l11as ready to be delivered to tbe @Ots 

tie~, atto~Ding to tbe mto~bS of the @)ubmimon fupra. 
anb fo~ tbfs Jfault tbe Defcnl1allt bemurretJ, becftufe tbe 

eubmUTton tua~ conl1ltiollnl Ita quod, &c. ann tbf~ Qtonbi~ 
3 tion 
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tion ougbt to be petfo~me~ bp tbe atbi~rnto~s, otbetltJefe 
tbeir ~ warD woulD not obll3'e the nt>artles; anti bere tbe * Jenkinfon 
113lafnttff ougbt to fiJeltJ, tbat all tbe ClContlftton tuas per~ 'Ver!uJ Allen. 

f01meD., otber~tfe be batb ~o ([aufe of gerton, anti tberefo~e ~ ~:!. 103.
in a * ([afe a'OJullgen tn tbl~ ([outt 27 Car. 2. tbe fame (!f;r= 2 Sauna:~3, 
ception waa taken anti aUotueb. [88. 

ann Juftice Dolben eiteb at <!tafe in tbe <irommon Wleall t Fuller ver. 

Wben be tuas at tbe 13ar, tubere tbe ~ubmtffion tuaa can- Laneo 
ditiona), tuttb an Ita quod tbe Qtnatb be matle in Writing, 
to be beltUttCn to tbe 1I3artfe~, &c. anti it tuaa pleanetJ, 
tbat tbe latbttrnto~a bin make an atnartJ unnet tbeit lPanna 
anti ~ealS., ann ready to be delivered to the Parties, ann 
fn tbat €afe tbe C!I;,tceptfon tuag, tbat it tuas.; not e~Plefi!, 
abertCb, tbnt tbe ~watb waa matle tn Writing, aa it ltJaa 
requireD bp tbe Submiffion; but it WilS not alloweD, be .. 
eauCe it muff neceffattlp be intentleb, it mas in Wrttlng, it 
being pleaneD to be unDer tbe f.pantiS ann @leals of tbe at, 
bftratolS; but Hale, tubo tuaf) tben <ICb. 3lulltce of C. B. 
lJoubteb. 

')Sut in tbe p~fncfpal <!tare tbe l\t>lafntitf ban 31ungment fo~ 
tbe Rearon giben in Cro. Car. 541• (viz.) tl!:bat it fiJall ne~ 
ceffartlp be intenlJcb, tbat tbe lalDattllDbicb ltJa~ in Writing 
was ready to be delivered to the Parties; antlltketuife fo~ 
tbtf) Reafon, (viz.) becauCe tbe atnarb ougbt to be rean!, to 
be bdiberen tuben an!, of tbe W>artieS reqUiteD it; ann it 
botb not appear tbat it ltJas requireD bp anp of tbem; ann 
tbetefo~e 'tiG not requtfite it llJoufn be oeUberen befo~e an!, 
lRequeff. 

ftbe @lafntitf bab 3/ungment. 

Thursby ruerfus Helbert. Mich. 2 Will. & Mar. 
B. R. Rot. 435. 

DEB r upon 150ntl fo~ l~ctfo:ma"ce of an awatb. 3 Mod. :/.72. 

~be [)efcl1bant pleanetJ, no awarD mane. Where the 

flCbe l\3fafntitf replteD, ann ret fOltb tbe awarD, tnbicb ~/oa:~ ~~~. 
tuaa, that the Defenbant, ltJttb good and fufficient Security, where not. 

to the good Liking of the Plaintiff, lIJoulD gtue a 150nb in 
the ~enaltp of JOO I. cOllnttfonelJ fo~ @apmrnt of 150 I. to 
tbe ~Iaintttf, at 01 befo~e Cucb a iDa!,; ann upon [)£liberp 
of rucb 15011t1, eacb to releare tbe otber; anD tbe lSlaintilf 
nffil\'ncta tbe 15~eacb fpectollp', (viz.) tbat tbe Defennant 
ban not gfben his own Bond of 300 I. f01 tbe ~apmcnt of 

J 50 I. 
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1501. UPOll mbicb tbe~ were at 31tTue, ann tbe 101aintttf belli 
a dierniff. 

ann nom it tuas moben in aeren of l1ungment, tbat tbiG 
gwarn lnafj boin, becaufe it mag onlp of one @Jine, f01 tt 
mag tJOin quoad the Security to be given, becaufe tbe 
~uretie~ were ~ttat1!Jer~ to tbe @)ubmtffiolt; ann tben, 
tbo' UJe alUatll map be gooD, fa as to oblige tbe .!Defen: 
nant to gibe bi~ own 130n'O, pet no lRe1eafe tg awarDen fo: 
tbe 1\3lnintitf to make, but upon tbe Deltberp of a Bond 
with Sureties, ann tbat befng 1101n quoad the Securities. 
ann tbet& being no )Refeafe to be giben, but upon tbe iDe: 
Itbcrp of a 130nn tuitb @Jueet!', b!, ([onfequence notbing is 

I Roll. Abr. atuatnen on tbe U>art of tbe J1!)latnttff, fo~ be can ueber be 
:: 59· compelleD to relrafe. 
Curia. 13ut per Curiam, . 3lullgment U1i1r1 gib~n fOl tbe 19lafnttff, 

breaufe tbe IDefennant wa~ bounll to gibe bffJ otun 'll3on'O, 
tbo' tbe aluarn tuafJ bofD quoad the Sureties, anb tbat as 
foon as tbe Defennant ban nelibereb bts tingle 13onn., tbe 
@Iatntttf tua~ compellable to make a Releafe, fo~ tbe @>ute. 
ties lUere to be to tbe gooll LUting of tbe ~Iaintiff; anb 'tis 
p~obable be migbt app~obe tlJe lingle 1)50110 of tbe .[)efen ... 
nant fo~ bia @ecuritp; onll tbts tuafl tbe pUncipal JRearon 
1tlbp., 

llungment tuas giben fo~ tbe 1\!llafntfff. 

Williams rverfus W. Harri[on and R. Harrifon. 

lnfdn~y, a. lJa an gctfon on tbt (lCofe b~oUlJbt bp tbe ~Iai"tiff againa 
i~~ acr~f:ftl~ tbe [)efenOants, beillJJ ~ercbantJ3, acco~ning to tbe 
Bill of Ex- Qtufiom of ~etcbantS, upon a 13m of ~.tcbal1ge Dlawn bp 
change. tbem., ann P1oteften: R. Harrifon, one of tbe Defennants, 

pleatJeb Jil1faucp in '16ar, &c. 
ann upon a Demurrer to tbi~ W'lea, fuppofing tbat 31nc 

fane!, tuas 110 ~at to tbis action founlletl on tbe Ql:ullom of 
~ercbont~. 

Cmia. ~be ([OUtt, tuitbout ~tgument, OlJet:tuIeb tbe Demur" 
I ree, fo~ tIJe!' £leatI!' beIll, tOat jnfonc!, tuag a 0'000 16at 

nottuitbffattllfng tOe Ql:utlom; fO~ {Jere the 31nfant is a '([ta" 
net, anti tbe Bill of Exchange \lJag tr~atutt in Qtourfe of 
~ralJr, ann not fo~ attp Jaecetftltfea; fo 31ulJgment tuas en:: 
teteD, tbat tbe tSlainttff Nil capiat per Billam verfos R. Har
rifon. 

3 
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ann Holt Ch. Jufiice etten a "Ie <It'afe, tbat tubete an 3/n. I Roll. Abr. 
rant keeps a Common Inn, pet un actfon on tbe QCafe up: fo. z. 

on tbe <[uHom of 9lnns tutU not He agninn bim, fDbtcb is 
Oronget tban tOe p~incipal (lCaCe. 

The King and Queen ruerfus Moor. 

Moo R befng a <It'itfien of London, ball a <ltountt!': A Citizen of 

boure in tOe Parifu of Hornfey, tubete be uruan!, ~~:ri~ ~:o 
btueft fn tbe ~tlmmet.fearon, ann tbeteupon be tuas tbefen Summer in 

bp tbe ~arillJtoners to be ~ne of tbe Overfeers of the Poor of ~:s~~~~;6~ 
tbat lE>arlfiJ; ann upon blS appeal to tbe muarter=@>emons verfeer of 
an eo~ber tutU; maDe to btfcbarge bim from tbUl ®mer, tn the Poor 

Inbtcb ®~ner tbe ttuo nett 31utltces of tbe Ji:leace lUere tc:: ~~~d:' not 
qutrrll to appotnt anotber ~an in bis Boom. 

~bts ®~ller bemg remobell into B. R. b!, Certiorari, tt 
tuas now mobell, tbat it mtJJbt be quafiJell, becaufe tbe eef. 
Oong ball l10tbing to 110 in tbiG ~attet; fOI tbe * etattlte * 43 Eliz. 
gtbes no appeal tn tbts <ltaCe, but. ifl pofitibc tOat tbe two 
ne~t ]Juftlceg fiJall appoint, &c. 

Holt Ch. Jufiice \JJa~ of tbat !'pinfolt, (viz.) tbat an apz 
peal tuoulD not lie: Eyre Jufrice lloubtell. 

')But becaufe tbt~ £lD~,llet bin not reCite, tbat Moor wa,g 
appotnteb i)berfeet bp tbe tina nett 3lulficetl, tberefo~e it 
Inas not quafiJell, fo~ tbe <!tourt belll, tbat no 'l5Obp waG 
IJurt bp tbe ®~ller, fo~ that tt btb not appear tbat Moor lUas 
legallp cbofen ®berfeet, tbetefo~e tbe ®~tlet bfll not affett 
anl' 'l5obp. 

15ut tbe ~OUtt feemell to llircoantenance tbe ~aritb in 
(bufing fucb a ~an IDberfeer, tubo tua~ refinent tbcre but 
onlp fOI fome W>art of tbe ~ummer, anti tuars affuall!' atf 
31nbabftant of anotber @artnJ in London. 

Newcomb ruerJus Harvey. 

T HE J;llafntiff being lLeffee fOl !@ear~, affiglteb obet Where Debt 

biG \nbole ~etm, b!, l1nbenture, to tbe IDefennant, ~~~g~~ for 
_tenn~fnlJ lRent, anll an action of iDebt waG nom b10ugbt Rent, tho' 
(01 tbe Rent in arrear. the Plaintiff 

€b: iDefentJant plealleb Non conceffit & hoc, &c. ~:;~o~~ Re-
, ~ nD UlJiln a Demurrer to tbig W'lea, it was objrcteb in 

13cbalf of tbe iDefenllftnt, that tbi.G action wouln not Ife, 
Y bccnufc 
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bettlUfe tbe ~um referbeb lDas Itot p~Opetlp anp Rent, but 
a Sum in grofs, the @Iaintflf babing amgnen obet bfS 
whole Term, anO bp Qtonfequence ban no Reverfion, anb 
tbetefo~e tbe ~ctton ought to be fo~ a Sum in grofs upon 
the Contrad, (ann not iDebt fo~ Ja.ent) ann tbat lUoulb not 
lie till tbe lall Dap eJpfrefj. 

Curia. (i!o lUbicb it tuas anftuertl1, anb fa re(olbet1 per Curiam, 
tbat this is a Ja.ent, tbo· tbe ~Iainttff ban ItO Bebertion; fo~ 

~ Mod. J 74· if a Bent is referbeo upon a jf'£offment tn lee, tbert is no 
I Vent.247,· Beb£tfion fn tbe !r'eoffo~ ; but pet tbiS is a Bent, ann reeo= 

berable bp tbe Jaame of a )Rent upon tbe Contraet, anb (0 
it tlJall be in tbe p~tnttpal <!tafe. 

~o~eober, if tbe DefenDant bab atUB'neb obet tbe Qrerm 
Nota, A to anotber, an aaton of iDebt \\loulb lie Cal tbe ~Iatntltt a~ 
;:~d~~:l~~- gatnn tbe r~conn gtUgltee. 
the Lefi"or, fiChe ~lalUtfff ban 31ungment. 
without 
Deed, rendring Rent; and it was adjudged, that this was recoverable, as Rent, and tha.t 
it was not a Sum in grofs. I Vent. 7,42., 7,7:1.. ~ Lev. 80. 

Hobbs qui tam, &c. ~er:fos Young. Hill I & 
2. Will. & Mar. B. R. Rot. 129. 

:\ Mod. 31 3. rr' . r. "" 
s, c. THE (!tare, 11. an galon tuns b~oUlJbt agamft tve lVe= 
"Salk. 610. fennant upon tbe 8tatute t s Eliz. fOl [lfing tbe 
~' ~. Eliz. Qrratlt of a Clothier, not babing- been app~enttce to tbat 
cap,. 4. f!Crtlne, ann a fpufal merniif tuas founn to tbis <!efea : 
~eer l~i~hT:a- fT. Q!:bat Young was a Turkey Merchant, ann eJPo~teb 
the Statute great i)ualltittes of Eng1ifh Cloth into tbe Levant, anD 
w.~o e~r-d tbat fOJ tbi~ @urpofe only be bireD reb~ral <!tlotb.tuo~ketS 
b~ e~~ s~~- e (tubo ban all been app~entices to tbe fame arrane), anll kept 
vants, and aUo a ~after=mo~kman of tbat ~ratle to inrpea tbeft mo~lt, 
~e;;:e!ti~~d ann tbat bp tbere ~en be matle great iluanttties of EnglHh 
himfel£ Cloth, all tnbttb be tranrpo~ten; anb tbat be (tbe faiD 

Young) kept a Dye·houfe, ann btretJ ~en of tbat ~tab£ to 
n1'e bi~ olDn QtlotbS, anti n11 otbet, &c. ; 

€be i)ueftton tuas, mbetbet tbfS 4rafe tuas \DUbin tbe 
31ntent of tbe etatute, fo us to renratn the Defennant to 
£tttcffe a Q!:ratle bp bfS eetbattts, to tDbfcb be bfmfelf ban 
neber beam an !App~entice; fo~ tbo· be nin notbing about tbe 
lmoJk, pet be ban all tbe J1!laofit~ ann tbofe ~ratl£fmen fobQ 
btb tbe mo~k bab no oDain bp fbe QCrabe. 

Holt Ch. Jufike, in tbe argument of tbfs Qtare, dteb a 
Cltilfe upon tbfS @>tfttlltf Plofecutetl bp tOe Horners Compa .. 

I oy, 
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ny, againff a Comb-maker in London, fOl uang tbe ~raoe 
of an Horner, (viz.) in Plemng IPOlll fOl making 4rombS; 
tnbieb W~ctling bin not belong to tbeir ~ra'br; fln'O tbhl 
tuau aOjuogeo a '15leacb of tbe @>tatute; fo~ a IPOlllcr IS a 
parttcular Qrranc, ann a tletp antient Qtompal1!, In London. 

ann per Curiam, tbit5 ~tatute notb not reUtal" a ~an 
from uring feberal ~ra'O£'$, fo as fJe ball been an app~e"s 
tiee to aU; tn{Jetefo~e it in'Ocmntfiea all 1l2'cttp Q!bapmrlt in 
little ~otuna ann dltllagea, becaufe tbdt ~affetS kept tbe 
fame mit'o ~ta'Oea tbete befole tbCl11; anb fo~ tbto ~ur~ 
pofe a ~are tua~ etten, anti no\tl allowen fOl lLaw, tbat 
tubere an gction tuaa blougbt on tbhl ~tatute, ann upon 
Jaot guilt!' plea'beO, It appeareb, tbat tbe IDefennant'~ Ea
tbet kept tbe fame e::raoe, anb tbat be (toe Defentlant) fo~ 
fctleral t@earg, ban been emplopeb bp big Jratf)£t tberein; it 
tuaa belO, tbat be migbt latufuilp ufe tbat ~rabe, fo~ tbat 
be ban been quafi an app~enttce to it, ll1btcb tuaa fuffiClent 
to fatiaf!' tbe @>tatute. 

afterlUarOS, in Trinity-Term, 3 Will. & Mar. it waG 
atl,UOIJCO per Holt Ch. Jufl:ice, anll tlUo otbet 3lutlge~, fo~ 
tbe lJ)lain tiff, 

([bat it ban been betp mucb controberteb, mrtbetbcr tbh1 c . 
~tatute batb ab~ogate'O tbe particular Qtullomg concerning ~99~o5[~:7' 
~tabell fn particular €oll1n9 an'O dllllage~; but tlJa r tbe 2 BuIlt. IS7~ 
better :1Dptnion lUaa, tbtlt tl~e @>tatute ball not ablogarrn ~~y 5. 
tboCe cn:u(foma; tbat tlJe [[It'oOtil of a ~raberlUan cannot Hutt. qr. 

continue bft J),Ju9baIlO'a m::raoe, unlefa bp Qrullom of tlJe 8 ~ep. 13°· 

J~Iace, o~ tbat ftJc ber felf baO been b~eb to ~ tlJe fame ~IO It:~.1;4. 
"m:ru'Oc; but tbep nil agreeD, tbat the ([tUng a ~tane in a See I Jac. 2. 

Pltbate jfamUp, fOl tbe <Life of tbe fame Jramtl!', anO not to cat 2d 
feU, tuoa not tuftbin tbe @)tatute. ! Q;~r;,r;~~ 

the common 
Opinion is othcrwife, for that the 'Wife ferves as an Apprentice. 

QntJ per Holt Ch. )ufiice, 31f it bab been founn tbilt tbe 
t)efentlnnt crereiren tbts '([caOe bp bfmfelf, it bab been 
tllttbin tbe ~tatute, tbo' it waI' fo~ bfa own S}3ercbantlife 
onlp, ann tIJat tbe bOing it bp bf~ @)etbants fa tloing it bp 
bImfeff, ano tbe [(J]olkmen are no ~tatlers, but bf~ @let" 
1Jdntll, fo~ be ontp t~ p~opetlp t~e 'Ql:raOeCman \nbo batb tbe 
13encfit of tbe 'Qrrabe, anti not be wba fs tbe Hireling, fo~ 
lJe biltb llotbing eiti)£r in tbe ®afn o~ JLors; anb I)e belb, 
tbat If a Coach-maker keeps @>etl.lant~ to make biS Wheels, 
anO [U01kmen to CUtrp bfa own JLeatbrr, tbfS if' againff 

Y 2 tbe 
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tbe ~tattite, becaufe 'ti~ be on I!? ttlfJo tccet1Jeg aU tOe ~lo. 
fit~ of rbe feb£tal qrralJl'fJ, arm tbc Wheelwright, H,Ilb tOe 
Currier, ate but fJh3 @)etbont11. 

gnn if a £l)!)an keepg Journeymen @)(Joe<mokrr£f to make 
~boe~ f01 arranfpo~tation ; tbi£' is an ~terctfill!J tOe 'QI::ralle 
of ft Shoe-maker lllttbtn tbts @Jtatute. 

1l3ut Dolben J ufiice tuas; of a contrarp eDpfnion. 

Bradburn 'Vcrjus Kennerdale. Mich. 4 J ac. II. 
Rot. 640. 

3 Mod. 318. ERROR of n liUl1gment in the County Palatine ofChe .. 
~~l!:O;~! fier, in JReplc11in b~ouB'Ot f01 tOe '(lC:aktng a eJ:ow tn a 
Plea is not j$)lace calIe-ti Shippen. 
good for ~be D£feutlant matle Conufance as ')Bailiff' to Sir Peter 
Want of a 
Traverie. Warburtoo, fo~ tlJat be (Sir Peter) tempore quo, &c. \l.l8.l1 

feifen of tOe ~ano~ of Ailey (of tnbtrb tbc ~lace tuf}ere, 
&c. is, attn ~tme out of ~tl1tJ tvan ~atceI), in bi11 iDe. 
mertte, a~ of fee, &c. ann tbat be, tbe iDefentumt, as 
13ailiff, &c. took tbe ([om, &c. Damage-feafant. 

'<tbe )J!)Ia{nUtT rcpItrlJ in 13m: to tbe (ltonufanCt', t.fJut 
bene & verum en:, t.btU ~ir Peter Warburton, tempore quo, 
&c. tllrul feifrn of UJe £ll!janOl of Ailey nfo~eraiD, in domi
oieo fuo ut de feodo, fed diu ante pr.rditf tempus quo, &c. 
Sir George Warburton \t:lHl felfflJ ftt jfee of tbe raID ~as 
no~ (ltJfJofe f!JC{r tbe fai'b Sir Peter Warburton fn), ilntl of a 
~erruage adtunt parce.II. ejufdem M:merii, of wbfcb ®ef. 
fuage tbe 19lace M)ftf, &c. tunc & adhuc ell parcell. ann 
betng (0 (eifen, tb.e fain Sir George, bcfo~e tbc \taking tbe 
fafb ([ow, (viz) IDn (ucb a IDa!, mane a lLeafc of tbe fain 
~£tnlalJc, unde, &c. to one T. ~. fo~ tb~£e J)..111£11, nun toat 
aftetwnrll~ T. S. bien, onn T. B. fntereD, nnn tna~ fdfeD a~ 
Occupant, al11:1 malle a teufe fo~ one ~ear unto tbe W>Iatn~ 
tiff, &c. per quod, &c. 
~o tbt9 )RepUcatton tbere Wll9 a Demurrer tn tbi~ 

jfo~m t 
if. Quod p]acitum pra!d. fuperins replicando placitat. mi

nus fufficien. &c. ann conclUDe" Un de petit judicium & 
damna fua, &c. but nin not P~il!, an!, JReturll., ann 9lunll'~ 
mel1t wag tbere gillett fO~ tOe tl110tuan t; ann tf)at be llJoUln 
babe a )Return, &c. ann tbat fo~ a jfaLdt in tbe ')Sur, ltl~icb 
lUas tbe Want of a Traverfe. 

Qun now it wass arguen bp tbe ([ounfel fo~ tbe 191aintitf 
in ~ttOl+ 

:2 I. (tbat 
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1. 'Qrbat toe Bar was good without a Traverfe, beC8ufe 
bv tl)£ 16ar all tbe wartet of tOe QConufance tua~Jufficient. 
I;; conferreD attn nuotlleO~ (viz.) m:bat Sir Peter Warburton 
tutU; fciCeD of tOe ~ano~, &c. ann tbat tOe t91ace Inberr, 
&c. \litH; Jj!)arcel tbercof; fo~ tbe Qfffate nOID (Iaimen tua~ 
onip for Life, nnD tfJ£ Reverfion tbeeeof all11apg contlnueD 
~arceJ of tbe ~ono~; ann tlJcrefo~e tbe €Watter lbbtrb i~ 
conferreD nnD ouotilcn {fJouth neber be traverfed. 

anD tue @leifin in dominico fuo of tOe ~Ia(e {ufJ£'cc, &c" 
f~ not trabcrfalJle, becaufe 'ti5 not a pOfittue affirmation, 
fJut onlp alletl1Jetl Argumentative, (viz.) as 'ttfJ tstlrCel of 
tbe ~Qnol, 

anotOet QErro~ wall, tOat t{Je QCommeltcemcltt of tbh1 
<[onurance waG tnfomHll anD iii, fo~ be Din not fiJ£w, toat 
tbe liDlace tubere ~ cominebat fo mUCt}; fo~ fo fite oU tOe * Yelv. 14:d· 
W~eceDentg . but tbi~ tufJ~ beln to be onlp jfOlUl. 

gnotf)er ClEtto~ lUiU" tUllt tue [)efennaltt [Jan ]u'Ogmeltt 
fo~ a Retorn. habendo tuftOout ntnkfu!J fill!' 113~a!,et fo~ flleu a 
Return. 

anotbet Qfrto~ lUllll, tbat tbe QI:ommencement Of t(Je De
mutrer tuaa info~mal, (viz.) tn tbf~ mo~n Replicando pla
cirat, fo~ 'tis; not a Replication, but a 'lOot; anti fo tyete 
being flO anftuer to tbe 'mar, t[)e ([aufe is nifcontfl1uetl. 

13efinca, it tuas alle'Orre'O, tl]at 811tUitttng a Traverfe is I let'. H. 
nec£[fatp, pH it tuns aillen bp tlJi~ !Jeneral Demurrer. 

1l3ut tn Hi1Iary-Term foUotrl-l1!J it \tillS anjungen bp tbe Curia. 
<!tOUtt, t~at tue Bar was ill for want of a Traverfe; that 
tf)e ~Iace tuuere tun£} lIDarcel Of tIJe ~alto~ tempore caprio-
nis; fo~ tIJO' it tuna lJranteo, tOut t.Oe JReuerrton of tye La- (1 _ 

cU,s in quo rerna.ineO ~atCel of tue £l}9alto~ nftft to.£ [)e~ ~')~;;lft: is. 
mlfe fO~ tlnec ILtbe9; pet t[J€ }1!)lace it [elf, ann tile .!free. Dyer 134-

(JoIO tune febeteD bp t{Je i)emife) ann by QJ:onfequcltce tiJep Bro. \=?!1l-
fu lr.\ I f [C1'I~ . promIic. were 110,t JfiltCe 0 t JC .:~OltO~ [empOre quo, &c. tuecefoJ£ pI. 79. 

tbe JPliltntttf ourrbt to IJQbe truucr[eO tf)ot wbitt) tOe iDefen~ 1 era. 49+
llant f)ah itffirmeO, (viz.) ttyat tue LOCllS in quo ttltl!) ~t1r. W-}onc!> +~ii-} 
eel Of tbe Wil110~ of A. tempore qua, &c. ~;~n 5I • 

ann ag to tIJlg 9)'Bottel', tOfre tg it iDiffctel1ce between 
HepleviA Ilnd Trefpafs; ann tOe ([ourt belo, tOat tfJe ~ei= 
fin in darninico of t{Je IPI41ce rubert', &c. Ulag not traverf
able; f01 'tis'S not f):P1i11p nUcllgri) in tbe Q[onufance,tbat 
Sir Peter, &c. trilla fdfeD in Dominica of t1Je ~lace Wl)'Ctf 
but oufp tip ([[Onfequcnre, as it was Parcel of the Manor of 
Ailey, of tnJJlcb be (Sir P. W.) tuag feifcO in Dominica. 
tf]ftffole if be ban tr(Jucrfetl tbe ~etun, it nlt~ft babe been of 
nil tbe q3onol-~ 
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2 Bulft.22.6. 13efilJell it tua9 bero, UJat tbe Default of a neceff'ary Tra
I Roll. 264. vetfe hl ~Ubnante, anll not ainen bp a general Demurrer; 

Ukel1ltfe, if a '«:raberfe ill too narrow ano tl)olt Of tbe ®at. 
ter traberfable, thta hl @>ubllilnce ; but l1lberc a ~tabl'tre 
i5 meerIp f5>urplufa\Jc, anO not lH'ceffarp; a5 wberc one tca. 
\Jerre~ a 'QrIJtng \tJbtcb be ba'O bffo~e I;onfcffeo ann aboitJetJ, 

Long quinto tbat ia meerlp 101m, anll atlle'O upon a general Demurrer; 
~~b.481~OO. fOl tlJC otbee lIDartp migbt traunCe tlJat 'atratJerfc, anti al(o 
z Vent. 212. tbe ]lnouccment to ft. 

Q~ concerning tbe Occupancy, per Holt Ch. J ufiice, tbe 
* 29 Car. 2. '(titlc unner tbc QDccupnut wa~ 11'001), fo~ tbe * ~tatute Oib 
cap. ,. not tnke atnap flU Q)ccnpallCp, but tran~ferr£n it to QE.recu. 

tO~9; flntJ be bcIO tbat B. toe JLctfo~ of tbe ~Ia{ntiff, wag 
Executor de fon tort bp bbl (/fntr!' on tbe JLann~, becaufe 
tbe afolcfaitJ @>tatute matJe it Aff'ets. 
~be Jlungment tuf!~ affirmetJ. 

Edmundfon q;erfUs Walker. 

Prohibition U' PON a ~otfon fo~ a Prohibition to tbe Admiralty; 
not granted. the ([afe DoHa • 
to the Adml- l • . 

ralty, with- if. (!C.bat a ~biP anll tDe jfutntttlre tbereof were artrtlet» 
'oft Rcfufal tllltl coniJeml1£b in UJe anmttflltp \!ourt. to be folD to pap 
o a Plea. tbe Mariners Wages; ilUO aftHwartHl tbe IDefl?tltJant 

Walker, as (!f~£cuto~ to toc 9Waffer of toe 0bip, crbibttrlJ 
an aUegation ex abundanti upon tbe ~elttrnce in tont 
([ourt, an'O Qton'O£nmntion a9 t1fo~('ft1tn, ttJiJercin file 01= 
leO!JCil, toat Edmundfon {Jail tn bf9 <£~lfrO!1!' [eunal @>aH~ 
beIoHgil1lJ to tbe fali) ~bip, ani:'! toat be bao tcfufcn to tI£,= 
liber tfj£m to tbe wattfal of U]C ~ourt, after 9}9onitiOIt 
giben, &c. anll tb£refo~e Plilpcil lln Qttacbment, wotel) waa 
acco~tJfnglp atllarneb againtl IJlm (Edmundfon) to aruff attn 
imp~frol1 btm qllOllfq; ()e tl)oul1.l 'OeUuer tfje ~atl~; (lull be 
ll1o~ auelleD ann b~oUlJbt tn to tlJat ([ourt, but plcanen 110· 
tbing, onl!' refufe'O to 'OrltUer tbe @1atfg. 

~Cbat tbe J;>lamtiff baO fUO'IJefteil fOl a J;)~obtbitfon no 
otber ~ntter, but tbat befo~e tbe @leifure of tbe 4Sbtp, one 
T. S. tua~ l~~op~ietol of certain @pail~ (naming tI)£m) anD 
tua~ lntJebtell to tbe ~latnttff tn 40 01. an'O fo~ tbat Debt 
pattHun tbe @>aiIl1 to bim quoufq; &c. anll tbat tbc ~one!, 

S' H'ld _ f~ not paiD to tbe lIDlatutftf. 
b~~nd!s ;a/e. gnD it was (hOffeD, tuat tbi!1 S}3attcc was a 0'000 IlDfea 
I Roll. Rep. fn tbe Admiralty-Court, ann ougbt to baUe been plealleD 
~~~~ ;3~.oll. tOete; ann tbat tbere is no Cl!aufe fo! a t}!l~obtbition unttl 
N'" 40, ~ tbe 
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tbe ~Ieil ts refuCeD bp that CltoUtt, IDbitb tbe l1t>laintiff batb 
not rUllllefieb. / 

Gnn tbe <!Court was of tbat i)Pfnion, tbat tbe GDmiral~ Curia. 
t1' baD not meDDleD in anl' 4rbing but lDbere tbep ban a PlO= 
per J1Utt~biction; fo~ it bill not appear bp tbe ibullgellton, 
tbat Edmundfon baD mabe anp QI:laim of ~lopettp in tbat 
Cltourt, anll tberefole tbrre lUas no ReaCon to Plobtbit 
tbem; but tf be ban offeren a Ullea of thiS) ~atter in tbat 
€OUtt, anll tbel' ban tffufeb to all olD it, anll ftill baO p~o. 
ceebell agatna bim, tbt6 woulD babe been a goon ~JounlJ 
fo~ a talobtbttton; anD aftettnarbG tbe @>uggellion being 
menllen, bl' abbing a RefuCol of tbts @Iea, i1 ~~Obtbtt'on 
tuas granteD; quod nota. 

CherIe ~er:fus Lees. 

T HIS lua~ a ~otfon to amenD.a 3J~1:Ill~ent IIp lltiltfn!\' : ~~~~':t~. 
out Caplatur anD fnfertinll MlfencordJa; anD a mtit The Entry 

of Qfrrol being b~oulJbt on tbiS 3lubllment, ann penning tbe of ~ 1l!~ri-d 
faib Writ, tbiS ~otton was maDe to amenD tbe ]JUDll's ~;d~~;i~t:r: 
ment. not amended. 

Gnn nolu tlno muleS l11ete p~O'bucett, one btttneen *' Linch * Mich. 34-
anb Lucy, wben Pemberton mas Ch. Juftice, tubere tbe Car. :to 

31ullgment mas amenbeb In tbls ntloint, (viz.) b1' tbe <!en: Rot. 48~. 
ttl' of a Mifericordia inaeab of a Capiatur; anb tbe other 
la.ule waG betl11een t Cook antt Grimes, lubere Mifericordia t 36 Car. %. 

tua$S aruck out, anb a Capiatur fnfertett, Ill' tbe Direction Roc. ,14· 
of tbe Court. 

g,nl1 Holt Ch, Juftice rememllet'O a CltaCe bettneen Cbap. 
man anb Gale, lDbere tbe 31ubgment agatna an Qf.tecuto~ 
b1a. Beneral; anll upon a SJotion, tbe mO~l1S follol11tnLl 
illere abbeD De bonis teftatoris lev and' • 
~ut tn tbe p~intfpal CaCe, tbe Court lUoulta make no 

mUle to amenD. 

DE 
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Mandamus 
not granted 
to reftore a 
Fellow ofa 
College, 
without ap
pealing to a 
Vifiror. 

Raym. 31 , 

100, 101. 

Sid. 71. 

DE 

Term. Sana. Hill. 
2 & 3 Willi' & Marire, B. R. 

ProhuH's Cafl. 

MAndamus to tefio~e ProhuO: to t~e ~Iace of 
. . . Chaplain of All·Souls College in Oxon, befng 

turneb out ill' tbe Warden of that College. 
!tlnll it mall granteb upon @uggefffon, that 

the Archbifhop of Canterbury tuas [1ifiro~ of tbe Q!oUege, 
anb tbe ~ee beillg notu ~acant bl' tbe Deprivation of the 
Archbifhop, bp dtirtue of tbe Qft of nt>arUament tuhicb en~ 
jofns tbe ®atb of Qllegiance; anll fo~ tbat ProhuO: (Jab no 
otber lL\emelll'~ becaufe tbe Dean and Chapter of Canter
bury, \t.1bo are ~uatlltanll of tbe ~ptritualtl' fede vacante, 
babe refufell to intetmentJle tutth thIS btfitato~ial @Oll1tt bp 
[[lap of appeal. . 

')Sut at anotbet Dal', it tuas ll)etull in ')Sehalf of tbe Q!ol. 
lege, that the Dean and Chapter of Canterbury, anb not 
tbe accvbitlJop, are dtifito~£j of tbfa <Ztollege, becaufe tbel' 
mere CteaUb, anb (fann tnaeab of tbe Prior and Convent 
of Canterbury, mbo were ~tfito~l1 betetofo~e; anb fartbet, 
that tI)e!, wete reanp to beat tbe appeal. 

ttb~teup:.111 tOe QJ:ourt bffcbargen tbe Bra Rule, anti Olt 
berell Prohufi to appJp bimfelf bp mlap of appeal. 

I [ee's 
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Lee's Cafe. 

LE E, on£ of tbe Prottors of Doctors Commons, mOben 3 Mod. B2, 
f02 a Mandamus to rcfio'e bim to bis Office of Proctor, M' Lcdv, ,°9· . ~ an amus 

fUg'gefiing, tl]nt toe Dean of the Arches ban maoe an ~~. will nodieto 
!lCt to bilt bfm ftom p~nrtifing there, until be fubmftteo to refiore a 

fucb ,m ~Hf£tfment ('mutco be fuggellen to be unreafonable) ~rsogffic~o 
ann until fattlJ£r 6D~nrr, &c. ann tbe Mandamus tuas !Jrftnt~ 
en de bene eife onlp. 

ann tbcrCUpOll it milS rettltneo, tbat tbe Doctors and 
Proctors were it 1l0Iuntfltp @)ocfetp, &c. ano tbat tbe Arch
bilhop of Canterbury {JilO ufeo to bifit tbem, anO to re, 
il~era all Gravamina arifing amongff them, bp [[lap of Ap
peal, ilno tbat tt)!'p ufeo to alfefa aU the Dottors and Proc
tors totuarns common <ltbatge~, anti toat Lee tuftS atfetfel1 
10 't. to a common Charge, ml)Icu be refufetl to pop; ilntl 
mo~eober, tl)at fueb an arcbbUlJop maoe an ID~oer, tbat no 
Proctor fiJouln commence a ~utt until after be ban CO"ruIt~ 
eo a Uoctor, nnn tont Lee commenceO fucb a ~uit, &c. 
ll1iUJout GObier, per quod, &c. 

~Iln it ll1all argueo, tbat a Mandamus muff n£cetfarif!, 
lie til tbie ".rafe, otbertutfe tfJe ~artp grtebetl woulO be 
witbout Remetlp, fo~ tbat no Affife woultl He of tbts ~ffice. 

gnn it map be a mueffiol1, [albetber an ~ctfon on tbe 
([are will lie; but anmittlng tbat it tuiU, pet it map be 
nefccHbe, bcennfr a 31mp map not \nell compute tbe Da
mages in l~lopo~ttOll to tfJe lLofu of a ewan's JLfUelibootJ. 

a Mandamus will He in tbi£; ~ilre all tuell as fo~ all at~ 
tomep of an inferio~ <!Court, becaufe tbb; is an i:>fficcr of a 
mOle publick <[oncetn. 

9g to tbe Vifitor, 'till abfuttl to fa)?, tbat toe arcbbi1l.Jop 
ig c!Hutol of biB oll1n ([ourt ; fo~ tbe Dean of the Arches is 
but tue atC~:bllbop'll Deputp, ann tbetefo~e Lee cannot * 4 Ina. j 19· 
~ Appeal, becaufe tbat moulD be to appeal ftom the grcb· ~:~~:~ Ap
bitl)op to tue arcbbillJop, o~ at leaH from toe [)eputp to toe peal is given 
JP~inctpal+ hy Statute 24 

31t tuan argu£n fo~ tbe DoctOr!!, that the ArchbHhop ball H.8. cap, u. 

onlp tbe (ltonftttutfon Of tbe Dean of the Arches, but tbat 
tbe Dean ll1aa not ()ia iDeptttp, no~ can tbe Archbiihop fit 
~bete, 01 t,Utn bim out; ,'tis Uke tbe JReifo~ of a ([ollege 
m tbe dtttll.lerfitp, \Ubo Ul anDa~~ conftttutell bp tbe dlf" 
fitol; but tuben be is once in, be ifl not a Deputy, but 

Z bMb 
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batb a bitllnct autbo~tt!', anti (lll appeal lies; from btnl til
tbe <r1ifitol. 

Curia. after Debate tbc ~ourt feemrb to {IlCIfUf, tbat a Manda~ 
mus \Uouib _lie tn tbill ([ufe {H, tuell Of5 fo~ an Attorney; 
but tbat lUblcb mall moil DoubteD, tuas concerning tbe [It= 
UtOl; fOl tbep agcceb, tbilt If Lee migbt Plopetlp appeal to 
tue arcbbiaJop ilS [1ttito~, ttcu be couln gabe no .lRemctlp 
fn tbiD <lrourt. 

afterWatDS, ill Trinity- Term, anno :; Will. fbis ([are 
tna£1 arguen ogain, ann tfJEn tbe ([ourt aJJteeb, tbat no 

* St~t. 24 -I<: appeal couln be mane from tbe Dean of the Arches to the 
~~~r~fl~' :;. ArchbHhop, becLlufe it lHl,S one anO tbe fame; but pet no 
the contra.- Mandamus woulb fie, becflufe tbtg ttla5 an EcdefiafHcal Of
r
s
y, bur this fice, anb a ~attet p~operlp ani) on!p cOJJnifable in tbat 
tatute was , 

not mention- (!tourt; anti tbat tbe ~cmpo~I;1 ~OUttll ate not to tnter. 
ed. rnebtlle Ol tnqutre into tfJhl @)ellt£nc£', Ol into tbe ~loccetJ= 

ingJ'J in anI' ~attcrs wbeteof tbep baUe a p~oper 3luti~tJt', 
tiott, but are to gibe <ltt.fba tbcrnmto; Quod nota. 

Return to a 
Mandamus, 
not good. 

, Lev. :90. 
An Execu
tor cannot 
be jointly 
fued with 
another. 

Lan1 bert's Cafe. 

M· Andamus to anmit btm to tbl? ®ffice of Regifler of the 
Archdeacon of Salisbury, fuggetling, tbat be ua~ 

debite elettlls, alln platen into tlJe fill'O ~mce. 
~b£ !Retutn wa~, tbat Lambert nunquam fuit debite e

leallS, ann placen into t(J£ iJfficl? 
gun now an Qftceptton U109 token to ttJC [[lo~tI Debite in 

tbiS lRetUrn, upon tbe tlutbO~itp of tbe <lraf.ell repo~ten m 
Sid. 209, :2 (0. Sed non allocatur; fOl tbe Beturn allr\l)cr~ 
tbc @Juggellion in tbe [atrit; but tl)at it {Jao been bettet 
to baue mane a general lReturn, (viz.) Nunquam fuit e .. 
letlus in officium, without faping debite. 

Kemp rucrfus Andrews. Mich. 2 Will. & Mar. 
B. R. Rot. 289. 

T Rover, &c. foa certaf~ ®oon~, of lUbiCb tbe W>fafntiff 
anll A. anll B. toere ,ointly poffeiled, anti loft tbcm, 

ant! tbat tbe iDefenllant founn tuem, ann tbnt afterltJartJs 
t~e fatn A. anll B. llien, nnll tbe W>laintlff furbtbell, ann tben 
tbe Defenllant conl1etten tbcm to bhl own [Uet 

2 
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~fJe iDf~cnnnnt p!eai)ri), U)at UjC 19latntiff ann A. ann :~~,2 2~~~' 

B. mere JOint Merchlnts, finO H)nt UJe!' werc poiTe1fen of thc Bill was 

tbefc ®oon.a fla g@errnaltt9, uno tlJat bp tbe law of the ab~ted, it 

]LanD tf;ere is ItO Survivorfhil) between Joint Merchants, bscmg by the 
, urVlvor a-

ano concluoeo 111 '1l3at. lone. 
ann upon Demurrer to tIJi~ l\Dlea, it lUag atguetl, U)itt 

tf)ia actIOn is well b~ougr)t bp tfJz Survivor alone, becaufe 
tbe action muff n£ccrruutp -4c furutUc, tbo' tOe ]ntecefi natb * 3 Leon. 

not ~ otbrrmtfe tbfre woulD be a jfatlure of ]ultice, becnufe )5tfl: 

tbe @>urbi\lo~ anti tbe (!J;~ccuto~g of tbofe tubo were tIeal) ite;. 'J;;: a. 
cannot jotn in tbe 9ctiotl, fo~ t~at tyrir lRlgl)ts are of fe- zSand.I24·b. 

betnl Jaatut£6, ann tbctc muff be [euetaf tjjuocrmen(£t 
13£fitJeg 'ttu clear, tbat t{J19 is not a ~[ei1 in Bar, ,111 'ttg 

plenncO {JCte, ano of toat IDpil1ion UJI1~ tue muolc (,[Outt .; 
onO fo t[)C p~incipal1.9oint, viz. tbc ®ill of rbe affion WilS 
not atljuo!Jco. 

1But tbete ig a pilcaHrI <!rare between t Hall and Huftlm, t 2 Lcv.zz8. 
\Duere t(Je Io!EreCltto~ waS tOlmo, llnO tbe ~i1tter fupra That an Ex~ 

, " b 1"1 h 1 lr.\( ecutor can-pleaDeD tnt: atement, t"Ulv ~e n a goon v ca. not be joint-
ly rued with 

another, becaufe he is to bc charged de bonis Tejlatoris, and 'rhe other de bonis propriis. 

Rich Sir Peter verfos Pilkington, Lord Mayor 
of London. 

Ac T ION on tbe QI:afe fo~ a falfe Return of a Manda .. Af[cr a Pica 
mlls, in ltIbicb !action tIJe tlDlatl1tiff becfaretl, tbllt be in Abare. 

\Uaa la\l1fullp eleaeO into the IDffice of Cbamberlai n of Lon. :~~tb;h:~e 
don, ann t{Jat tbe iDefenllant cefufeo to aDmit bim into Exceptions 
tbat IDffice ; \l1bet£UpOll be b~ou!Jbt a Mandamus tJirearO to tal the.De-

::r"\ c aratlOn. tl)e :uefcnOallt, ann toe alOetmen, &c. ann the Defennant 
returneD, tbat tbe l»Iafllttff nunquam fuit Electus to tbe 
Ciuo ®ffice, ubi revera be \rIaa Itl\rlfull~ elrcteb bp tbe ~ajo~ 
titp, &c. 

flrbe DefcnlJant pleatJen in @batemeltt., tbat tT)c gwavo~ 
anti alDermen of London are a ([o~po?ation, ann thnt all of 
fbem in tbelr junfcta[ QCapacitp in a czroUtt of alOermen 
Joil1tlp mll'Oe tI)e faln Return; anD thereupon PlapcD J/uo!J' 
ment of tbe 15iU b~ou~bt againff tbe ~a~o~ alone. 

ann upon a Demurrer to tbig 191ea, it \rIa~ abjubgel'l 
tn, fo~ tbtll action fa founl'len 011 a Tort, anlJ tberefo~e It 
ma~ be tttber joint or feveral, at tbe (!fleffton of tbe @artp, 
as in 'QLrerpaf~, &c. 

Z :2 15«t 
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'J5ut it mas objcffetl, toat tue Mandamus tua~ bircHen to 
aU, (viz.) to tbe OOapo~ ann ~UiJetmeu, &c. ani) toetefoze 
it HI oulll be injurious to tye Mayor, fo~ it nttgbt be, tbnt 
be bote1l fo~ tbe 1~lnfntiff againff toe Return, anll tna~ 0= 
lJct:tule1l bp tbe ~ajo~ttp to make tofa )Return. 
~o ltlbico it tuo~ an(werell, an'O fo tefolbe1l b~ tbe <Zeourt, 

fbi'lt tbe Mayor and Aldermen ore not a ~o~po~otion, but 
tbl'~ are a <Zeourt, tuI)icb fg notbing to tbh, :W>urpofe. 

gn1l all to tbe otbec ~attet, if tIJe faCt fa (0, toat tOe 
IDefenDant tuag ouet:tulen bp tbe ®ajo~tt~, an1l contrat!' 
to (Jig [[UII, tots mourn yabe been <!fbfnence upon mot 
gutltp pleatle'b, anti bettlg p~ob(n, tbe ~lailltiff wouin babe 
been monfutt. 

atoen tye (.!Collnfcl fo~ toe I)efenbant \lJoul1l babe taken 
QE~ceptiong to toe Declaration, but toe <Zeourt 1110ul1l not 
allom It; becaufe IJete tuas a Plea in Abatement., to tubicb 
t[Je ~Iaintiff mtgot babe demurred; ann fo~ tbat ReMon be 
fiJall tuber take Q.E.tcepttolt~ to tbe Declaration; to tubicb the 
([ounfd repltel1, tbat tt appeat£b bp tbe W>!atlttfff'll own 
~betufnlJ, thut be fJa'O no Qtaufe of action at tbe ~tme tuben 
tbh.l actton tuU%l b~out1bt. 

Jfo~ tbe lReturn of tbe pluries Mandamus is lath to be 
after tbe 13£'llinning of Michaelmas-Term, ann tbe Memo
randum of tlJc 15m is.; ent£tcb generalfp of tbat ~erm ; 
ann tbat tots tuas.; fucb a Mault, that thcP mtlJbt llJetu a~ 
Amicus Curi:£; anb tbercupon tbe Il!>latntttf p~apttJ to ft
mell'O, bJbfciJ tuas.; rrtanteb, ann 3lu'Ogment waf; giben; 
quod refpdndeat oufter. 

Clobery q;erfos Bijbop of Exon. 

The Plain- Quare Impedit {n C. B. anti at tbe Betutn of tbe Sum· 
~~~~ :~d mons tbe ~betlff tetutne'O, tbat tbe Bifhop was fum= 
had a Day mooed, ann tbe (!];nttp on m.eco~n tua~, tbat tbc 1I3ttlJop 
till fuch a appeared on tbc IDal' per T. S. attorn' fuum & quod fecit fe 
~~y ~o~~y efioniri, &c. & habuit d~em per eiToniu~ fLlum ufque fucb 
idem datus eft a Dap, ad quem diem Eplfcopus cornperUlt, ann tbe @Iaflt= 
£0 t~e De- tiff primo die placiti exactus matle IDefault; an'b tbereupon 
:~ic~ni; Er- 3lubgment of Jaonfuit tuas agatntl tbe }»Iain.tfff. 
ror. anti upon a [[(tit of Q.Etto~ b~ougbt tbe following (!frrol~ 

lUete amgne'b. 
Firft, ~bat tbtG Effoin mas abfut'b, flecAure tbe I)eftn~ 

llant appearen at tbe fame fil:ime, anti tbe Jaature of an <!fr· 
fotn f~ to etcufe an appearance. 

2 (2.) flt~at 
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(2,) 't!rf)Dt tlJcrc tua~ no idem dies d~t.us t~ tue ~1t1intHf 

Upon tbi£) cEtfotn, anll fo? tlJat Renfon HS dlfcontmued. 
(~.) tl:fJat toe ~lnintiff UJ.ag 'Oemanllen primo die placit,i, 

b.1beteag it ougbt to balle been quarto die poft, fo~ be 1~ 
110t llemantJable b£fo~e tbat 'Ql:tme. 

'~f9 11et!' true, tbat nn Effoin after Appearance is abfurd, Curi~; 
but tbat cannot be affinncn fo? €tto~, becaufe 'tiS onfp [)t= 
lato~!" anll tbe ®~anting a IDiIato~!, ruben it ougfit not to 
be grantcn f~ ng Q.CttO?; but 'tig otbertuife to nell!, ft toDe" 
'tis grantable. @)ce Beecher'g Qtafe: QC:bcp aU agreelJ, 
tbat tbete ol1~bt to baue been idem dies datus to toe )F)latn; 
tiff; ann per Holt Chief Jufiice, tbat a~ to tbe IDemann 
primo die placiti, the Difference ia t(JUg; tbat tbe Defendant 
or Tenant hl not neman'Oal1le, but upon tbe Q!laitO die poft, 
but toe )J)fatlltiff map be nemanil£l) primo die pJacit i, anti 
fOl mon"appearance map be nonfulUD. 

gnn tbe (Jtourt beln, tbat tbig wng a Jaonfutt befo~e gp~ 
pearanre, ann tber€fo~e woUlD be itO 1l3ar in tlnotoer QIrtfon ; 
tbe 31ullgmcnt tuas reuerfen fo~ tue ffrOnlJ ~rtol. 

Sir Thomas Earle's Cafl. 

MAndamus to be rcffo?c1J to tbe ®ffiee of Common Objections to 
Council-Man of the City of Brinol, ann upon tbc the Return 

Pluries toe ~opo~ ann ')5utlJctres of tOat <ll:itp mane tbfS ::u: t~1;;~a-
m.eturn. flore a Man 

if. fiCbat Brifiol Willt an ancient Borough ~ime out of t~ the Office 

Q9tnll, antl tbe 15tltlJetfe~ anti 1lnbnbttants were a 130b!' ~o~ ~~~;~_ 
co~po~atl?, bp toe marne of toe ~ap'oJ antl13urgelfeg oftbe cil-Man of 
ViII of Brinet, until tlJe fiftlJ iDap of June, Anno 34 H. 8. BriJlol. 

roben toat flUng cuaen tbe 15o~ougb into a <ZJ:ftp, anti toere-
bp IJrantrtl tunt froUl tbencefo~tb it tlJouln be a 130np co~= 
pOlate, LJp t~e jflamc of tue Mayor, Burgeffes" ann ~om= 
monaltp of tbe ~irp of Brifiol; ann tlJat q£tme out of 
~tnlJ in toe oln 13o~ourrb, anb now <!Cttp afo~erafO, tbere 
batb been a ~apo~ ann ([oltnen confilling at leart of 
Forty Burghers, befit/rg tbe Mayor ~ anb tbat be fo? tbe 
1ltme betng, anb tbe Qtoultcfl~ o~ tue IJceater ~att of tbem; 
ban buring all tbat 'Qrtme ufen fo~ an!, reafonabIe QCaufe to 
btfpface all!, one af toe Qtouncff afolefain, a~ often aa flJ)c. 
cafton requireD, anti in big llrab fo ntfplacen to cbooCe an~ 
otbec of tOe J!nbnbitants anll ')5urgl)er~. 
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ann that eUrtp l\!>rrfoll charm to be of tbc fnfn qrouncU, 

haur. fo~ nit tbe '~tme afo~frmn ufett, befo~e big anmiffion 
tnto tfJc~ffic.e, to takr an Oath benne tte ®tlpO~ fo~ tbe 
(lrtmr briulJ, l~~H he will be true and faithful to the King, 
his .Heirs and Succeilors, and to the Mayor and Common 
Conncil of the City-; and that he will come upon the 
Mayor's Summons to the IIDUUO, I!> ilIl , and to any other 
PI3ce within the Franchife of tbe City, unlefs he hath a 
reafonab)e Caufe to the contrary; and that he flull give 
CounfeI according to his Knowledge, and not give any 
partia 1 Counfe) for any Favour or Affeaion in any Matters 
concerning the Mayor and Commonalty, or the common 
Profits of the City; and that he Chall keep fecret all Mat
ters fecretly debated amongft them, and which ought to be 
kept feerer, and {haH maintain to his Power the common 
Profit of the City, and Chall give the beft of his Counfe! 
caru:erning the fame without Favour or Affect-ion. 

atbat Sir Tho. Earle wag (on fucl) a Da!') ({lOren ~om$ 
Ulon Qt:ounctl.~an, ann took the Oath afo~efatn, anti wag 
anmltteD arc0101nglp, anl) fo~ "[mfe of amotion, tbep cet
tifien tInct? 't!Cbfllg9. 

(I.) ttI]at be not wefgi)lttlJ IJhl Oath afo~rfain, "Ol re. 
garDing tbe (ommon t9~oftt of t{JC <lJ:itp, but neffgntng to 
ll~a1.tJ one Sir Richard Hart (tben ~u!,ol) anb otber goon 
€iti?,fl19 iuto tbe IDtfpleafure of tbe Il\tl1lJ ann ~ueell, on 
Cucb a IDa!, fabricavit & fcripfit quandam Epifiolam to 
tbe Earl of Shrewsbury tbrn Secretary of State, in wbieb 
lLetter inter alia mendacia & contumelias ebargen on the 
Caitl 9!3apo~, be tbe fatn Sir Tho. Earle cbargeD tbe faiD 
9!!1a!,o~ \)31tb @)ubo~nation of a wIckeD jfello\n to (mear 
ilttp (tbfng in mbteb be l1)ouill be 111etwtten, ann t[)erebp tbe 
faiD ~ectetar!, of @lute WoUlD babe great ~totlble \nbtlet Ar
thur Hart conttnuen ~apo~; llttll tbat tbofc ~itt?,el11l tubicb 
were of tbe Mayor's Party mete zealous J acobites; anD tbat 
tIJe faiD Mayor im£nt1ell to home tbe ne~t QJ;lefffon fo~ ~em= 
berg of Parliament, ubi revera tbe faiD Sir Richard Hart ig a 
true ann faitbful @lubjett of tbe Ilttng attn !l.ueen, anll ne= 
bet JJUiltp of an!, Subornation. 

(2.) ~bat Thomas Earle ott CUcb a IDap, tubcn tbe ~ilPOl 
DnD ~llletmen \l)£re on tbe Tolfey-Court in Direbarge of 
tbefr ®mee., riotofe & manu forti rum magna multitudine 
hominum enteretJ, anll inrolcntlp tblcatneD tbe faiD ~a!,o~ 
6"ll alDermen fo~ bailtng one Francis Moor, \nbo tuag com# 

mitten 
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mittrn fG~ fEDitious [eloJi)lJ, anD tbat tue <!rlamour ann 
}Riot toflS fo rrreat, tINt tlJc g},3apo~ ann alDermen tbere 
p~efent turn in .leur of tbfir JLt'iH?a, /lUO tberebp fo~c£tI ~o 
temtlnn ti)e faln Fra. Moor to tljl~ ~aol aftEt toe1' ban ball: 
Eb btm, ubi revera tbc faf'o Francis \niU; bailable bp ILa1tJ. 

(,.) (t(JDt tbe faUl Sir Tho. Earle, anlY otbera of tbe 
([ommon ([oUllCiI, on fucb n Vap, in their mfhtar'! 'ltapa. 
titp, 09 IDeputp;lLteutenanta, ntn requIte rfJe ~omnton 
CIrounciV16ook to be b~ouJJnt bcfo~e tbe Earl of Macclesfield, 
JLO~b;lLtcutellfmt of tbe rnll) <!titp, wHO an 3intention to 
make on accufation agninft toe faiD Hart, toen Wapo~, &c. 
ann to betra!, tbe 0ect£ts of tbe ([It!', anll to retiect upon 
tbe ®obernmcnt tbcrcof, ann to n]fltu ill £!Ducffiou tbe 1910= 
ceelJtnlJ9 of tbc ~apo~ anll Q1ounCiI, befo~e a l~erfon 1tJha 
ban no ([onufance of tbe 9}f)attera, contra Officii Cui debitum 
& contra Cacramentum fuum. 

ann tbep fartber C£tttfp, tbat tue ofo~eri1iO ®atterg were 
tellucen into mriting tn ; b~ee arttclea agatnft tbe fafn Sir 
Tho. Earle; iltti) tbat at a ([ommon ([olincH beln rutb a 
IDap befo~e Sir John Knight, tben ~apol of tbe fatll ([ft!', 
tbe articles ilfoleflltn mere p~ooucen ann real1; tbe fato Sir 
Tho. Earle,- tl)en anti tbere being Ple£ent, Cuper quo an ID~= 
nct UHl,S matle up tue 9!3apo~ ilnll ([ommon Q!:ouncif of tbe 
<Zettp afo~efatn, tbat tbe ftliD Sir Tho. Earle (boulD (Jane it 
([opp of tbc fatb ~ tticle~, an'll fiJDuln make an anftDer to 
tbelll ilt tbe nett ([ouncH i1ap; ann afterliHltlll1 at a Q!:om~ 
mon ~olHItil brill on rurb a IDap bcfolc tOe fame ~a!,ol, 
anotfJer fV~nrr tuas mane, tbat tbe faiiJ Sir Tho. Earle fi)ouln 
fJflue fattter Dfl~ to illlftuer uttttl tbe nett ~OUi1ctl=[)a!, 
ilfter: 

goo tbat ot U)e fain ne~t QtouncH-[)ap, brIO Ott furb a 
iDap l1rfo~e tbc fain 9@Opo?, tbe filiD Sir Tho. Earle ttlml rc: 
quefffD bp tIJe €WilPO~ anb Q!:ouncii to (wfmer tue ~i.ltterg 
in tue fain articles nlleDITell j ilnn bfcaufe tfJ€ rato Sir Tho. 
Earle (tben appearing) mane no rUfficient anfwer tbeteun. 
to, it tuas tueu flno tuete o~oetrtt bp tlJe fam ®(lpa~ onn 
([Otlttctl of tbe fam ([ttp, tbtlt tfJe fafn Sir Tho. Earle lbouftJ 
be omobell ann ntfcbatgeo of biG fain aDmce, anD fo~ tbe 
~aUre6 afOlcfatn tbfP cannot l'ffio~e bim. 

(I.) Jlt tua£) objrttetl, tbat tbfa ]Return tnag infuffictent ObjeEtion to 
aa to tfJf firll article, (viz.) ([:bat tbe ®atter tberet" COI1= thc Rc[UJ fl, 

tafnen ir; no ~~ounn fo~ a IDtafrancbtfemellt, Ollf it lIlal1 
'tia not fuffictentl!' nllengen; fo~ 'UG onl!, faio, tbat Sir Tho: 
Earle lD~ote fucfJ a lLetter, but not tbat it lUa~ eUer Cent 

abroad 
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II Rep. 
Bagg's Cafe. 

Trc fpafs for 

abroad or pllblHbed; anb tfJe [[lriting alone, if t1eb£~ 
publifbed, cannot be anp €5lcannnl. 

(2.) C!1:[J€1l a.s to tbe (eeouo article, 'till aItogetbrr incer ... 
tain, fo~ 'ria onlp aUel:Jgeo !Jcnetallp, tbat be tb:eatnen tbe 
~1nrO~ olin aI'l1etmen; nnll it notb not appear bp tbe me. 
turn, ti)flt tbete ate anp QUOrrmen in Brifiol, Ol tl)at be 
tife'll nnp jfo~(e tn patticular, anO the qr:onfequenc£ affengro 
Ii) ucrp albial, (viz.) tbe IDccafioning a feOtttoll.G JfeIlollJ, 
baliaUe (as tuc1' p~etenll), to be temantlell to ®aol. 

(3') ~f)e tbftn ~tticle t£' mo~e ttiutnl, fo~ notbing m02e 
(9 P~( tfntleO bp it tban a JRequcff matle bp Sir Tho. Eade 
t 0 b~iilg tbe ([ ommon (.[iJUl1ciV16ook befo~e tbe ILo~n JUeu. 
tenant, ea intentione, &c. wbicb JRequeff wag neber grillttz 
CO; anti fo~ ougbt it appears to tbe coottarp, tbts iReqUl?ff 
mtgfJt batle been mabe l11' tbe ~aJo~ttp of tbe C[ommon 
Q!:ounClI; ann aU tbat ~iltt£l; tubtcb follows there ['lloJtlg 
ea intentione, as tbep baue fat'O it, fa no mo~e tb,m an In
nuendo, tubieb make~ noti]tl1lJ to tbe ~urpore. 

t[:{J£11 it was infiffeD, tuot tbere cannot be anp <[QuCe to 
tltafrll!1cbtfe a Wembet of a arO~pOltltfotL unlefs it !.ie fo~ 
furb il l.!Cf]ing tJone~ Wbirl) \1)o*a to t(JC [)efiruftion of ttJ!: 
130np Qto~po~ate, o~ to tbe [)efirurtion of U)C ILiberties ann 
~~i\)tI€ge;:; tbeteof, ann not an!, petfonal IDlfence of one 
~ember to anotber. 

gun of tbe fame i)ptlltOn tullS tbe lnI)oIe ([ourt; lUbcrce 
upon Sir Tho. Earle ban a petcmpto~p Mandamus to reffolc 
IJ1m, tlJe <!taufes return eO being aIto!Jetber tnfufficfent to 
rcmouc bint. 

Alfione roerjus Hutchinfon. 

c',rrYhi~g a- TRefpafs fo~ ~akfnlJ on'O Carrying away his Trees. 
way IS • 

Goods; [he 1li:be DefenDant pll'llnCO tbe common 1l3tlt, (VIZ.) 

?c~enjant. Q[bat tbe @face robere tbe ([r£fpMS \tim; fuppofeo to be 
b~~t~~~~:~ld~ ilone, ta bts (tlJe D£fellnilnt'~) jftceboltJ, anD fo jU(fifie~ n~ 
nogood Plea. in fJi55 jfreelJoiD, &c. 
5 H. 6. 28. b. ann upon a Demurrer to tbt~ ~fea it wOll anju'Ogcu ill, 
19 H. 6 20. a. fo~ tbf~ i~ no Wlea to a m.tefpafa de bonis afportatis, but 
2 ero. [4

1
• peculiilC onlp anb p~oper to a 'Qtrefpar~ quare claufum fre-

git; quod nota. 

2 Tovey 
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Tovey rveifus Pitcher. 
in C. B. 

Mich. 2 Will. & Mar. Coke'sOffi('e 

Rot. 309, 

COvenant, &c. fJ" a lLelfo~ oQ'ilirtll tOe Affignee of the, Lev. 295· 

Executrix of the Leilee, in W(JICfJ tOe 19latntiff llechl: ~·~~nt. :t34. 

reo, tUtH fJe moa polfclf£tl of two ~rmtagea tn the llDartfi) of s. c. 
St. Martin in the Fields, fo~ a lonlJttrrm of ~eant, ann 4 ~od. 71

• 

tfNt he mone an <r1.nnetleafe tl)ereof to one Rich:ud Gill fOl ~ho~er HO' 
2' ~eGt9, rentlling fucb an pearlp Bent, ann tlJat bp tbe s. c. 
Came De(1) I)e tbe ilfo~eratn Rich. Gill ntD, fo~ bfmfelf ~"O ~iI~e~oatn:ie 
fJig amlJns, coUcnant to pa" tbe Bent, tbat tbe faill Rich. againft the 
Gill ot1) bp [JiG lLall [[lUI conffitute Suran Gill to lle biG Affignce of 

<!f~fCutrir, anO Oieo, anO tbtlt fiJe lUaa poifetrrll aa (!freru· ~~fx !t~~~
triJ, anD aftertlJarlH, atligneo abet (Jet tnbole (!frtate to tile Lefiec. 

{)efenOant, wbo enteren ano waa polfeffen; ann tbe 13~eacb 
now affilJl1rO, lUaa fOl JE2on,pnpmellt of h,'\l'ttt in arrear, anD 
accretDeb after the Affignment of the Term. 

'Qt:be iDefenDant pleaO£tJ in 16ar, tfJat fJrfo~e onl' Rrnt 
tuaa tlue nttn papabIe, (viz. £lI)n fucb a iDa~) he [Jan granted 
and affigned aU IJia t!Cetm anO <!f(late to one James Mott, b,l? 
mirtue lUberrof [Je entereD, ann tuna potf~tfetl fo~ tbe lRetinue 
of tbe fa ttl ~£rm. 

gnO upon a Demurrer to tbfa }l!>fea, tbe onlp J$)ofnt lualf, 
Wbetber tota Affignment of the Term, without any Notice 
given to the Plaintiff, {ball bar him from this Attion, ol 
hlb£tbet tbe iUef£ltlllll1t llJalllltU continue cbarJJrable, unttl 
tbe W'latnt([ batlJ Jaottcc of tI]e amgnmcnt; fo~ it lUaa a~ 
IJtccO bp aU, tbat tbiS was; a goon 'l5ar, if tbe }l!>Iatlttiff 
ban anp Notice of the Affignment ober, &c. 

'l5ut tbe QIourt ttHHl tlftJtneb, (viz.) Pollexfen ([b. 1uff. 
ano Rokeby b£ln clearlp, tlJat tue Defennant ought in bill 
lE>lea to f)abe fet for tJ Notice given to the Plaintiff of this 
Affignmenr, otlJerllJlre t[)i$ 31nconbcnfcllcp mourn cttfue,(viz.) 
~fJe fLetro~ woulO be nefeat€O of bts actton of Covenant; 
fo~ bp fucb fecret amrrnment9 be map ncucr finn tbe atflHlllt 
of tlJt lann~ i1gainft mbom to bling bf~ ~tttio". 

'QrfJcrefo~e 'tt6 COlluentrnt, tfJat w~et£ a flt£rU1o~ nffigllu 
anD tuouIt.l ntfclJarge btmfelf of UJe <IT obenol1t, tbll t l)e 
on.gl)t to gttl£ Notice tbereof to (Jim in JReuerfiol1, anO COl .. 
tbt~ t:>urpofe tue cr t1re~ in tbe ok ~argin wne citeD. R~I~l~~~:4' 

314. 
:: Ed.4· 3· 3 Cro. 64· z Alld.~o. ,Leon. 95- z Cro. ,,4, 39z, 398. Raym. 16z, ')0:;. 
Sid. J ,8. 

Aa 16ut 
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15ut Jufiice Ventris anll Powell lUcre of II contrarp gopf= 

nion, (viz.) '<lCiJnt tbc tEHllintiff was bound to take Notice 
of the Affignment, &c. ilt bis lSerU, becaufe tbi!) gerton 

* 5 Rep. 16. is founnell meerlp upon tbc Plivity of )j. Efrate, ann not Up= 
Spencer's on anp Privity of Contracr; anll bete bp tbe amgnment 
Cafe. ouCt of tbe ([ftm, aU tbe Privity of Efl:ate between tbe 

l\3lainttff ann tf)e IDefcntlnnt is gone ann tlefiropetl ipfo 
facto, anb tp QI:onfequence tbis action tnbfeb nepenDeD 011 
Cucb a Privity i~ olfo gone; an'tl if fo, tbcn tbiS 'J5ar iU 
gOOll, mitbout aUengtng anp matiee \Jiben to tbe ltDlaintfff. 

itbe <It ourt being tbu~ tlibitlell, tbl' Qraufe waa abjourneta 
to Eafrer-Term fOllowtng, befo~e wbicb (lCime Jufrice Ven
tris tlie11, anti afterwnrtl£i., (viz.) in Eafier-Term, tbe U>lain, 
tiff ball lIn'tlgmcnt b!, tbe IDpmton of two lunges, as a~ 
fo~erain. 

')But upon a mtft of C!Erto~ on tb{~ 31ubgment tn Eafier
Term, 4 Willielmi, per Holt Ch, Juftice anll 'Ql::tuo mOle, 
tbe afo~erain 31ungment wa!) reberfell: dlpon tbe nt>otnt 
ill law, tbrp being of ®ptnfon, tbat tbe Affignee was 
Itot bountl to gibe JElotice to U)e ldfol, but tbat tfie ar~ 
fignment tna£i compleat tuttbout JElottce, ann bp ([on(e$ 
quence tbe Defennant tnas llifebarge11 of all tbe Bent ac# 
(return after tbe ~mgnment. 

@>ee 3 Lev. 233. ([obenant againil tbe J!.,clfee after gr. 
fignment of bia ~erm, blougI)t upon an ctPlef~ ([obenant 
fo~ Jaon.papment of Bent, anll belD g0011; ann tbat tbe ac
cepting tbe afilgnee as ~e"al1t, nib not bUtt. 

Bennett roerJus Gandy_ 

Bargain and IN Ejetl:ment b~ougbt bp tbe Affignees of Commiffioners 
~;{~e. nOffi of Bankrupt, upon tbe 13anltruptcp of Alderman Back
~~f:~/i:n~s well of London, in mbfcb tbefe amgners lUere JLetro~s of 
rollmem. tbe }1!>lainttff in ~jectment; ann a fpecial [letllf(l beinlJ 

fcltnn, wbitb wa~ now to be arguen : 
~be attomep ®enetal Trevor interrupten tbe arguing 

it, fo~ toat tbe (llerllitt ban abatell tbe Declaration; fo~ it 
appearell bp tbe d1rrtJtlf, tbat tbe iDemtfe to tbe }l;)laintftf, 
upon mbteb tbt£) Qfj£ctmcnt tuaa b~ougbt, tua£) mane bp UJ& 
Affignees of the Bankrupt before the Enrollment of the Bar
gain and Sale, bV tnbicb tbe QI:ommimonet~ ban affigttc11 
tbe JLauns to tbe lelTo~a of tbe ~latl1titf; anD tbo' tbe ~lt~ 

I toUmcnt 
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roHment of a iJ)ccn UJaU relate to tbe IDeltberp of tb.e Came ~o~~o. 52, 

DeeD to abotn Mefne Incumbrances; vet tber!' BargalO and ero. Car. 
SaJe bef01e QfnroHment fa boiD, ann cannot be mane goon 109· 

bp an!, Relation, becauCe tbe ')Bargainee batb no Qftfate Hob. 156. 

befo~e Qfllrollment, ann if fa, be couin not grant an!, (!CC 
fiate; ann bcre it appeata, tbat tbe lLe1fo~~ of tbe ~lainttff 
lJoo not anp ~itle at tbe (time of tbe IDemtfe, upon tubtcb 
tbe llDlaintiff neciaretJ. 

ann tbe <!!:ourt beIn tbiS to be a fatal Exception~ anlJ The like 
tIJCreUpOn tbe ~rgtling tbia <!I:aufe \nag l'cjecten ; tbcn tbe ~u?gment i? 
<I1ourt wag moben fo~ lLeabe to amenD tbe Declaration bp v~~n~n\;~g;: 
altering tbe ~ime of tbe {)emtfe, fed non allocatur, fo~ if cial verla. 
tbe ~ime ll1aJJ alteren, tbts woult, make It a new Demffe. I Vent. ,60. 

Co an rverfus Bowles. 

T HE ~Iaintiff tn Replevin tuaa Nonfuit, ann upon When the 

_ i1 Writ of Qfrro~ b~ougbt in B. R. tbe 3luOgment ~:~t;:~ 
luna affirmel1; ann nom tbe Cltoutt wao mOben, tOat tbe have COIts 
IDefennant in tbe [[lrft of <!ftro~ mtgbt babe Coils upon upon a Wrir 
tbe etatute pro dilatione Executionis, &c. fOl tbo' tbe of Error. 

[[(ttt of Q!rto~ tuaa b~oUlJbt bp tbe ~laintUf in tbe o~igf# 
Ital ~ction of Replevin, pet tbe Avowant i~ as mucb iI 
Ilt>laintiff all be, anll ban a lIu'bgment fo~ a Retorn' habend', 
tlJe <lEXl?Cution of which Judgment was delayed bp tOis 
mtit of <lErro~, &c. ann tbetefo~e not like tfJe <!rafes 
where the Plaintiffs in other Actions bling [[frits of (lEt: 
ro~, fm berl? i~ no Delap of <!Execution, becaufe the Defen- Cro. Car. 
dant had no J udgment. 1;,~~~~5~~~ 3-

')Sut a'bJUDlJ£n per Curiam, that the Defendant in tbe Curia. 

Plinrtpnl <!tafe fi]ouln not have cons, becaufe he is not 
within the Letter of any of the Statutes, which Statutes 
fiJaU neber be e.rtrnne'b be!,on'b tbe JLetter.. but tball be ta~ 
ken (frictl!', becaufe Cofis are in Nature of a Penalty. 
~nn per Holt Chief ]uflice. 91n an gbow~!, fo~ all Amer

ciament .. if the Plaintiff is nOllfuitetJ, or there is a VerdiCl 
againfi him, pet tbe auowant lTJall not babe cons. 

A a 2 Philips 
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Philipsq;erfus Bury; otherwi{e 'Doctor Bury's 
Cafe· 

Judgment THE Dotto~ being ReCtor of Excefier· College in Ox-
~~f~r ~~eB. ford, tu11~ nep~tbtn bp the BHhop of Exon' aa d1tft~ 
Defendant to~, &c. anti one Painter chofen to fucceed him in that Re
which was eCtorfhip, but tbe Doctor keeptng W>oifcffiol1 of the Reaor's 
reverfed on 
a Writ of Lodgings in the College) nn ClfJcttment was blougbt, in 
Err~r in which the Plaintiff ilcclareO genetaUp upon a IDcmif£ of tbe 
ParlIament; Re'lor and Scholars of the Col1ege &c. the new L- , 
Judgment tlnn nom tbc <zcourt blal1 mobeil in bcbalf of Dr. Bury, 
mull: begi- tf)ftt t(]e iI)eclatation mtglJt be olteteil; fOl certainIl' a ILrafe 
:~~ ~h::i~ nwnc bp ttJc ReCtor and Scholars gcncrallp fa not goon; nnil 
B. R. vere 'tia tnteuncn to trp tbe )Rig-bt to tbc JRCffo~1lJip, blUfcO 

can luber be tJone upon tbia Declaration. 
Mlberrupon tbc Q!:ourt O~nrrrll, tbat tOe Declaration 

fiJouln be nitrte'O, ann tbat U]e [)emife fiJouln be lato to be 
mane bl' Painter )RCffo~ of Excefier-College, ann tbe ~cboo: 
lor£' of tlJe fome : 

gun tbot tbe [)efrnnant mfgbt plenb fpeciallp, (etting 
fo~tI~, tbtlt {)c t~ ann lUas mroo1, &c. at tbe '{!Lime of tbe 
IDruHfe, ann ttoberfe tbat Painter blaa JR£ffo~ tempore 
dimiffionis fact', ann I.1p tbia ~call~ the Right of the )Reo: 
cto~aJip wOlllil come in ID,uefiion. 

afterttHlrbl1 in Michae1mas-Term, Anno 6 Willi' UpOll a 
fpertal ([1cttJlct founil tn <!CjeBmcllt, 9lul1gment mas gibcn 
tn B. R. Bgotntl tbe l\DlafntfffPainter; anll upon tbia 1ul1\1~ 
mel1t a [[lrtt of <!fttO~ b.ia~ b~ougbt in W>arliamcnt, (tbe 
~uit bemg tn B. R. 'bp o~tgtnal, ann not bp 15tu) and there 
the Judgment of B. R. \1 as r£bcrfeb, an'O tbe )Recorn of 
tI)e lR£bet'fal betn!J rrmittrn into B. p\, it wal1 moben fo! 
tfJe ~Ifltnttff (Painter) that the Court of King's Bench WoulD 
gtbe il Ilrt11 lungntEltt, (viz.) Quod quer' recuperet; anD 
fo~tlJil1 tbe ~afe of * Faldo and Ridge wna etten; anb it 

: ~;~.\~~'. WUll illfiffrll·, tbilt unlefs tbe QI:ourt wouln glue fucl) 3!ung~ 
z Roll. Abl. U1ent, tbcre wouln be a jfailure of ]uft(ce; fo! that tbe 
7 H· Houfe of Lords had only a Tranfcript of tbe lReco~n, anlJ 

ban no Roth; to cntEt anp ]utlgnteltt%1. 
1But per Curiam, tiJt~ cannot be nCltH~; fo~ it wouln be 

abfutn fo~ tbill <[ourt to gibe a nem 31Utlffment contrat!' 
to tbnt tnbitu toe!? bao nlreaop glben; ann tbat It belol1gen 

to 
I 
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to toe fame <!Court to gibe tOe nfW 31ul!!Jment, tnbere tOe 
fo~met Ju'Ogment lnaS reucrCc'O. 

ano tn tlJe ([nfe of Faldo and Ridge fupra, tbe (!Court of 
€rcbc quer·Q1:bamber, "ftet tbe ReberCal, &c. g'tlbe ]u'OB'
ment, quod quer' recuperet, &c. but becaufe tbcp wan tel) ~otu: 
et to ilwilrO a Writ of Ioquiry \uljfcb tuna Ilrcctfarp tn tbat 
qr"fe, being on a [)rmuttrt; tl]£tefo~e tt waG fent buck ins 
to B. R. fOl tOe Q;;~ecution of that Writ, ann tbereupon to 
gtbe finnl 31ungment fo~ bim. 

')But 'tiS otbert\life mbere tbe 3iUt1nmcltt ffj againfl: the 
Plaintiff in B. R. upon a [perini <I1erDtct, onO tbat ]u'Ogment 
reberfcD in tlJ~ QJ;rcOrqu£.t:<.!Cbamber, fo~ fn tbot €afe tOete * Dyer 343, 
being no Wnt of InqUIry requtfite, tbe <.!Court of (!f~Cbl> 373-

quet:~batnber notb not onl!, gtbe ]tlogment of JRcllcrfal, i!fit. 7~ 
but n compleat 31utJgment fo~ tOe lPlatnttff tn tbe gttton, F.;'" ~~ . 
(viz.) quod recuperet, &c. ann fo~ tbi~ iDtb£tfitp tbe J9· d. 
<!tafl'S in tbe ~ QtQargill lUcre etten. 2. Sand. 2.2.4, 

..,~ 2.34, 2.3). 
9110 bctcnpon tbe <!Court of B. R. was of !lDpinioll, tDnt 

tbep couln not gIbe a IUtu ]ubgment in tbfg ctrafe. 
gftetlUattJ,;' tbe l~latllttff rcCo~ten to tbe Parliament again, 

anll tbete upon Debate ill tbe fJ)oufe of lOlli£), a Ill'tu 3Jubg= 
ment \tJa~ gtbelt quod quer' recuperet, Which tua.s enteren 
up acco~Otnnfp, anD E~ecuteb+ 

'The City of London rverjus Clerke, a Maitman. 

I N an Qttion on tlJe <!Care~ tfJe 1j!)laintfffg p~crCtibell to Where a 
babe a jfattOil1lJ fO! ebet!' i1uartet of gn.)nlt b~otl!Jbt bp Ver~ia 1h~11 

anp of tbe meff:<ltounttp 1Blltgea to London. ~vf~:~~el:-
<ttpon tIJe general 3ltrue plea'Oe'O, tuere tunG a Trial at Bar, gainit one 

nt tnfJicb ~rial tbe w>~ointtff£; Offctc'D tn Qi;bi'Oence four ft'~ Wll.o
h 
wa~ 

bend illnlltctlJ obtainen a.t tbe Nifi prius againft fout [[lea. ~;~r ~riv~
<!Countrp ~alfierg ; aull tt \\laG t1ebatc'D tubcrbl't t1]cfe illet: to the Suit. 

'Dftta fiJoulD be aDmitten as Evidence againfl: the Defendant 
tubo tuas lleitber W'ort!' o~ Wl~tbP to toore lReco~b~+ 

ano per Curiam, toel' fi)aU be gtbe" in Qi;tlttlence, f01 
'tiS I1G rcnfonable, tOnt n Becobet!, agafntl a @>tranger 
fboulO be gibet1 in <lEbitJencc, as J;)apmcnt of tbe iDutp 
tlJoultJ be p~o1J£n bp 0, bet @)trallgerJJ, tubicb mag nebel: pet 
DoubteD; anti t(JI?t£UPOll tbtS3 QJ;btnence tua~ "nmittr". 

gon rer Holt Chief Jufl:ice. 31f n JLo~n of a ~ano~ claims 
4Suit of bi£' ~enalltG ad molendinum bp <rrUffom, &c. ann 
in an aCtion rccobera againfl: one Tenant, tbnt JRecotJerp 

map 
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map be JJiben in QEui'oence in a like affton to be b~oUlJI)t a
gainft other Tenants upon tOe Benron fupra, ttl1l£r~ tbe iDe~ 
fentJant ran fiJew anp ([obin o~ c.!Coilufion berroefn toe !f>dt= 
ttes; tn tbe lira attion, &c. quod nota. 

Barker verfus Darner. HilL I & 2 W. & M . 
. B. R~ Rot. 635. 

~ Mod. 53 6. Covenant, &c. upon an 3!ntJenture of JLeafe of JLallb51 
s. c. in Ireland, wbfCb waa nom b~oU1Jbt bp tbe Grantee 
ssahlk.So.S.c. of the Reverfion againfl: the Affignee of the Leffee upon on 

ower 191. v 

S. c. e~p~er~ Q);otumant fO~ J.l!lapment of Bent referben to be pain 
Afrbionf, of at London, anti tbe 'lB~eatb aftlgnen woa fo~ m01t<pat1ment 
Dc t or f m t: 
Rent againfi: 0 ~et1t. 
an Affignee 'ClCbe Defennant pleanen to tbe 31uriabictoll, (viz.) tbat 
?f t Trm tbe Lanna bemireD, ann out of mbtcb tbe Rent ig referben 
~ndo0ai; an lap itt tbe Kingdom of Ireland, &c. anb upon t1 Demurrer 
Afrion of to tbta Jl!)lea, 
C~i~e;}~~~- 31t waa arJJue'O fo~ tbe ~Iai11tfff,. that there war; an ex .. 
~n Affignee, pTefs Covenant to pay the Money In London, upon ltJbicfJ 
~ecard 'tis <ZI:otJenant thia ~ffton fa 1Jtottn'betl ; tberefo~e ante tbe @t1pt 
t~~np;ivi~; ment fa to be m'lne bere, tbat alo11e witbout an!, 'Ql:biug 
of Eftate. mo~e wm be fufficfent to 'blaw the wbole to the 3lurtabicttoll 

of tbe IltinlJ'S <!rourt bere ; like the common <!rafe wbere 
Wort fa 'bone upon the lLantr, anb Wart upon tbe ~ea, 
that whicb fa none on tbe laub, i~ fufficient to tr~aw tbe 
lUbole Jlurta'biftion from the Admiralty, to the Qtourts of 
<!rommon )Law. 

')5efine~, it appearinlJ bp tbe ')6 ill , tbat tbe Defennant irs 
in Cufrodia Marefchalli, that will be £l1ougb to gibe Jlurir~ 
lJfffion to tbi~ <1toUtt~ anti if tbiS <1tourt batb not 3lurir~ 
lJfctiOtt, there \1Jill be n failure of 3lulltc£, beraufe tbe 
Werron remains; here ftl England, when biS ILantla are tn 
Ireland; fo that the ~Iafntilf cannot babe biS affton in Ire
land, fo~ [[(ant of tDe )1!)erfon, no~ bere fO~ mant of tbe 
JLan'bS ; wbich will be betp fncontJentent. 

JJf it fiJouln be noubtc'O wbetber an Gfffon of Covenant 
will Ife againll the Affignee of a Leifee (after the tterm is 

* i And.I ,8. netermine'b) upon an exprefs Covenant, the <!rafeS) in tbe 
Sid. 157· * ~atgin p~obe tbat it will; anti tbiS fiJewS tbat tbe action 
~ ~~~. II:;;. hl not founne'b alone upon tbe Privity of Efrate, but tbftt it 
I Inll:.26. batb n )Refpeff to tbe t exprefs Contrafr. 
1 Roll. Abr.. 3 
571· 
; Keb. 150. 
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~(Jts action blougIJt bp tbe Grantee of the Reverfion it: Econtr:., 

llofnll tbe A ffignee of the Term, is in it~ .mature local, be" 
cQufe 'US founDeD meerlp on tbe Privity of Efiate, fo~ bp 
tbe amgnmrnt of tbe ~etm, tbe Privity of ContraCl WiJS 
lllbollp beterminet'l. . 

"qUa atJJungeb in feberal of OUt 13oo{u;, tbat an Acbon Cro.Car.lS3· 
of Debt for Rent againft an Affignee of a Term, is local, ~~tJch 1

97 '3 
n. ones 4 • 

anb wtU Ite no wbetf, but ill tbat Qrountp wbere tbe ILal1llg Hob., 7. 

ore. 
gnb tbc fame Reaeon boIb~ in Covenant agafnll tbe ar· 

fignee; fOl tbi~ aCtion as tueU aa tbat of Debt is main. 
tatnoble onlp upon tbe Privity of Efiate, anb tbe iDefen~ 
bant ia meetlp cborgeb tbetebp, becaufe 'tiS a Q!:obenant 
ltlbieb tunS tnitb tbe lLanb; fOl if it bab been a collateral 
Covenant, tbe amgnee woulD not babe been bounb Ill' it, 
anb tuat p~obe~ tbe affion is local onlp lDftb Refpelf to tDe 
Land. 

Nota; lit tuaa agreeb bp all, tOat tbe * Grantee of a Re- *, Lev,zH, 
vertion map maintain an action Of Covenant agatnff tbe feems to the 

JLe[ee bimfelf, a~ tnell in tbe <!tOUlltp tubere tbe iDrmife tuas ~0;:~~1.;38. 
mabe, a!J {n tbe (!tountp tnbere tbe )LanbS Ife, flecaufe tbe 3 Lev. 154· 

Privity of Contraa: between the Leifor and the Leffee is 
transferred to the Grantee of the Reverlion by the Statute 1 Saund.240. 

of H.8, &c. 
~be 'ltourt inclineb againff tbe ~(aintitf, fo~ tbat tbcp 

bib not app~ebenb anl' iDttference (a9 to tbis nt>urpofe) be" 
tween an action of Covenant and Debt. 

Cudmore rverJus Honywood. Mich. 2. Will. & 
Mar. B. R. Rot. 

1m an Action of Debt for a Pain affeffed in a Court- ACtion of 

Baron, anb notu b~ougbt bp tbe lLotb of a ~ano~ agairtff J?ebt will not 
tue nefentlant, tnbo wns a Copyholder of l!nberttance. lIfe byMa Lord 

tb 11:\( 0 Off I " ., 0 a anor e w amtt bee areb, tuRt be ts, anb fOl ttnentp ~eare faa againR his 
pall, batu been JLolb of tbe £W)anol of Coggefhall in Elfex Copyhold 

Bnb feir~n in Jree tbereof; anb tbat tbe iDefenDant is, ann 7~~i~t~f~~ 
on tbe ficll [lap of May, 1688. ann befo~e mag, one of tbe fed by the 

cufiomary Te~ants of tb~ fatb ~anOl, (viz.) of a cuffoma: ~nom:Ji~: for 

rp ~~trualJe In tbe lSactllJ of Morkefhall fn tbe <!Count!' ft. croachment 

fo~eCalb, ~t1rcel of tbe ~ano~ afolcraib, anb belb bl' (!top!, on the 

of (!Court·lRoll of tbe falb ~ano~ tn btg Demefne as of Fee WaRe. 

at the WiIl of the Lord, according to the Cufiom of th~ 
Manor: 
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Manor: anb llllJcrea5.1 tbe Defentmnt \ on tbe fatb !ita iDa!, 
of May, unto tbe 8ttJ [)ap of September, 1690. ban conttnu= 
eb anb maintaineb an Encroachment upon the Wall:e Of tbe 
19laintttI, 1L0~n of tbe ~an(l~ in tbe Ji±larttlJ afo~eraib, altO 
tnttfJfn tbe fotb ~anol nuper antea faCt', f.1p tbe <!Crellto" of 
7 113etcbes of JPale9 an'O Wllantatfon of Whitethorne fl)eog£, 

Prefentment befo~e tbe fain tutlomarp ~ctrua\Je, per quod at tbe ([ourt .. 
~a~~~ Ho- l)5oron of tOe l\!>lainttff, 1L0lll of tbe ~anol afOlcftltb, beln 

Cucb a Dap at tbe faiO ~altOl f.1£fo~e A. B. C. ~uftols of 
tOe falb ([ourt, bl' tbe f!Jomoge of tlJe ~ano1, tben anll 
tbete impanelleb anb (tuom, (viz.) 1. D. T. N. anb R. S. 
prcefentat. fuit, tbat tlJe DefcnlJant bob continueD ann 
matntafne'O tbe Encroachment afo~erain ; anb tbe nllO 11)01' 
mage tben anD tfJere tn tbe fame Cltourt, accolbing to tOe 
([uffom tuitbin tbe fatb 9!f)ano~, t[fme out of ~tnll, &c. 
impofuerunt prenam 5 1. in & fuper (the i)efennant) per 
eum Domino Manerii prxdiCt. folvend. nHi ipfe (tOe Defen. 
nant) befole furb a iDap tboulD remobe tbe Encroachment, 
vel aliter (lllitb tbe )jDlaintffO Domino Manerii pra::d. in ea 
parte agrearet, of tul)lCb tbe DefenDant baD motCce i ndilate, 
(viz.) 011 tbe fame IDa!'; anD tlJe lI!'laintiff in faCto dicit, 
tbat tIJe iDefenDant batb not remobeD tbe (lEncroacbment a:: 
f{J~efnto, but tbat be batb maintainED anD continueD tbe famt', 
nec cum eadem (tbe )jDlainttff) Domino Manerii prxd. in ea 
parte a.Jiqualiter agreavit per quod 5 I. prordiCt. became fOl:: 
f£~lt 'a·nD papable to tbe W>laintiif, bp Bearon tnbereof aCtio 
accrevit. &c. 

'(t{Je iDefenDant pleal1eb Nil debet per Jegem, but at tfie 
Dop offigneb fo~ petfO~mlng biS lalD, be maDe Default. 

'Gnb notu it watS mobell tn arrell of 3lungment, tbat tbig 
tlctiolt woulb not He, becaufe 'tis againll fLatu to a1fer~ (ueb 
an unten(onaf.1le ~aitt upon allp (tenant fo~ a p~ibate firrefl' 
par~ agatna tbe 1L0~0; fOl fn rnch <tare be ollgbt to take 
bis lRemrbp bp [[lap of action, anti not to babe tt Plefent= 

I Lev. :41. CO ag a N ufance; befin£5.1, be ougbt to babe faiD it Ufage 
T,j:rne out of Mind fo~ bim, &c. Co to '00, becaufe 'tig ugatnif 
common lRfgbt. 

~f~;~ff. 15ut f~ tIle ~laintftT it mas fnfillcn, tf)at tbf~ tuas tbe 
'4< •• common dttfl~e tblougbout tbe Realm, anti tlJot it was one 
55~1;~hm of UJ~ grU.(le~ wittJ tubicb tlJ£ li)omolJ£ are cbar:gen, (viz.) 
1_2. H. 4. S. h. ~o tnqmte of Encroachments ann ([onccaIment~, as ap:t 
F.N.B. 75· E. pears bp tbe ')5oo·kscitetl in tbe ~ ~atgflt~ 
Bro. Leer 37. anti Co. Emr. I 18. llla~ citell to malntain tbbl actitln, 
j Roll. Abr. lUbere tbere itS a ~~eceDent of tbe ltke mature. 
5440 ~be Q!:ourt feemen to incline againtl tOe affion. 

J D E 
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Treverron rvcrfus Hicks. 

R
EDleVin itt \ll~icb tbe 1r.\laintfff tteclaten· tbat tbe Pleadin~s in 

, , U 1l"' 'ReplevIn 
{)efenttant unjufttp took anll l1etainell two ~area not good: 
anD tlUentp tSbeep of bfm (tbe ~Iaintftf) a pud 
St. Merrin, in tbe Qtountp of Cornwall, in quo-

dam loco ibidem vocat. tbe QCrofs:@atk. 
'Orbe Defennant, as:; ')Bailiff to one Edward ArundeJJ, 

mane <Ironufance of tbe '(!taking, &c. in tbi~ ~anner: 
if. ~bat tbe ~Iace ltlbere, &c. continebat in fe viginti 

aeras terr~ quodq; diu ante prcrdifrum tempus quo, &c. qui
dam Marcus Silly Ar. fuit feifitus de & in quibufdam Mer
fuagUs terris & tenementis jacen. & exHl:en. in St. Minver 
St. Breock St. Ervan & St. Merrin pr:rdid:. & alibi in pr~
ditto Com. Cornub. unde prredifrus locus in quo, &c. ell: &: 
pr~diQo tempore quo, &c. necnon a tempore cujas contra
rii memoria hominum non exifHt fuit parcell. in dominico 
fuo ut de feodo; anll befng fa reirell~ granteD bp DeeD a 
lRent,cbar{Je of 20 I. per Annum to tbe fain ArundeIl, nU$ 
ring biG JLife, out of all bia !Lanna anll ~enements:;, mito 
i1 <1tfaufe of IDfftter~; anti tbe !Rent being tn arrear, &c. be 
tlifirQinelJ, &c. 

Qtbe ~Inintfff pleatlJ.1 In ')Sat, p~otefiing agatna tbe 
®~ant; be trabcr(en, tbut tbe Locus in quo, &c. ig )13atcel 
of tbe lLantJn anO t!Cenementg lptng in tbe Ceberal 1f)artajfS 
& a1ibi verbatim, a~ 'tifJ in tbe <[onufftnce, ann tbeteupon 

B b tbe 
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tbe IDefennant tEnbereD an 31tfue, (viz.) ttbat tue Locus in 
quo, &c. fs ll!>arcel of tbe lLanOS, &c. modo & forma as 
be allengctJ. 

For the gnn UP Oil a neueral Demurrer it ltJag objecteb itt tbe 
Plaintiff. 1l3ebalf of tbe 191atntiff aguinn tbi~ Clronurauce, COl tbat tbe 

WlaintUf anll IDefenpant nin not agree in tbe IlDface lUbere 
tbe (tattle tucre ta~e"; fOI tbe J1!)lamttff (gp~ Jt ltJa~ill tbe 
Crofs-Park in St. Merr~t1; but tbe i)effl1tJan;t faps, tbat 
tbe Locus in quo, &c. was iearerl of biuers ~etfualTeg, 
JLanlJS anti ~encments; IptnlJ tn ,fe1Jeral iSartfl)es, at fupra, 
ann tbetefo~e -be otllJbt til traverfe tbe S:5>uppofal tn tbe iDc. 
claration, be-caufe it amounts to a )FlIra tn abatement, (viz.) 

'" Hob. 16. of tbe '{taking tn 6notber Wlace; fo~ in ok Replevin botb tbe 
([lUI ann tbe l~lace rubere, &c. are traverfabJe. 

anotbet Qf~ception was, tuat tbe IDefentlant iJitJ not bf= 
tlinguillJ tbe particular lLat1b~ ann· ~enement~, anD in 
tubat lingle ~arU1J tbe!' fe1Jcraifp lap~ of 1llbfcb tbe Locus in 
quo ltn19 ~ateel, fo tbat a finnIe Jltfue mirrot attre; but 
ban pleaiJeD gcnerallp, tbat it tuas J13arcel of llanOs fping 

t 2. ero. 2.61. in febcral 1r.'tarifi)cn· ann tbe Jltrue befit.,. 1~arcel 0' not Moor vcrfus 1l".' u l!. ~ 
Hawkins. J;>areel, tubttb IS local, tb£ntuant~ a teetam t Venue to 
Yelv. 1810 ttl' It. 
Curia. 'JSut per Curiam, a~ to tbe fira ~tc£ptton tIJe(!tonu~ 

fanee t~ gOOb, becaufe ilJ tbat ~attet tbe Defentlant a~ 
green wtth tbe l0latntiff, bp bis fa}J,il1lJ, that tbe ~Iace 
wbere tOe (!tattle lUcre fuppoJe'O to be taken is twenty Acres 
of Land. 

~,1tn a~ to tbe f£contl ~teeptiou, tb~ee 31ubges fjelD, that 
tlJe lPIeanJngl1las tueU, fo~ tbe Lo.cus in qua llJal! be taken 
to be J~i1t(el of tbe ILonn£j tn St. Merrin onIp, anti tOe 
Venue ajall arire from tbence. 

'15ut Holt Ch. Junice tuag of a (onttat!' ~pil1ion, anti 
tbat it was,; {ncettain ann in pleaneD, ann rontratp to all 
tIJe jfoJm£) in rutb ([afes; ann be took anotber <eruption 
to it, bectlufe it tllil£j lain, tlJat tbe Locus in quo is anb 
ltJa~ Time out of Mind Parcel of the Lands of Mark Silly, 
lUbtcl) fs tmpoffible, fOl110 onc gean can babe lLantis Time 
out of Mind. 

Unn lJet£Upoll tbe IDefentHlIIt perceibinJ,J tb~ ~pjllion of 
tbe <[ ourt to ("clfne againff bint, p~apen lLeauc to amenD 
bi~ ~(lnUrance, tubicb was lJttlnt£tJ, ann tbe ll!)latntitf to 
ba\le fLtbcttp to uuftuct de novo. 

:3 Carter 
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Carter rverfus Davis. Hill. 2 & 3 W. & M. 
Rot. 128. 

I N an action on tbe Qtore, tbe ~Iafntiff ileclarel1 upon Salk. 218, 

titlO l\t>~omtre~, &c. 
'(tbe Defentlant pleotletJ quoad tbe firff w>~omire non af

fumpfit generaUp, anti quoad tbe otber JPlomlfe, be pIcon. 
en a fribolou~ Th)lea, anti concluDeD in 9batemcnt, (viz) 
petit judicium de Billa; tlJereupOn tbe W>laintiff Demurreil 
in .fo~m a~ to a J;>lea tn 15ar, anD fo ,ol1clutJe~ \tlttb petic 
judicium & damna fua. 

'<!Cbe iDefentJant join~ in Demurrer, anti conclullrs Iila'$ 
wffe tn '16ar; & per Curiam, tbe woolc )f)leo is; ntrconttnu~ 
ell, bectlufe tbe Demurrer in ')Bat "Wan no £infwer to toe 
Jj!)lea in abatement, anti n Difcontfnuance of l@tltt, .9 a 
IDifcontinuance of tbe [[{bole; ann tbe Rule luug, tutU nIl 
lllas DifcontilluetJ. . 

Crofts rverfus Harris. Parch. 3 w. & 1\1. Rot. 

T HE l\!lfafntiff beeloteb upon three A1fumpfits, tnbereof An Award 

two were fpedal. pleaded to 

if. arbat tbe DefenDant being inDebteb to tOe l\!llaintiff tn ;,ev~ft/ Af

fueb a @)um, be inconfideratione inde p~omiren to tbfp ruth ;O~d: :nd 
a ~uant(tp of Cotton-Wool at Antegoe, anb coungn it to not good. 

tbe W>laintiff; anb alro wbereas be mas innebten to tbe 
J[£)Iatntiff in rucb otber @>um, fo~ [[lares anti ~£tcbans: 
nt;e~ folb anti beUberen, be in confideratione inde p~omiren 
to pap tbe ~onep to tIJe l0laintHf, if {Je (tbe Defenbant) 
nib not fi)tp anb cOllfign fo mucb Cotton-Wool to tbe 
nDlatl1tiif, &c. ann the tbtrb ~~omire \Uaa upon a \Jeneral 
indebitatus aifl1mpfit, fOl mares, &c. (oiD anb tteliuereD. 

(the iD£fclttJant pleatJeb geheranp as to aU, (viz.) '([bat 
flltte tbe CilfO l\!l~omifes, be anb tbe Jj!)latntiff bOb fubmitted 
themrelves, and all Matters, &c. to Arbi trators, mbo mane 
their Award, whicb be ret fo~tb in hts Jj!)lea, an1:l concluIJen 
in Bar, without allcbgfng that he (the Defendant) had per
formed the A ward 011 biS J.1!)art. 

anb lIpon a iDemurrer to tbe 13ar, it appeareb that the 
Award wag particular a~ to the Cotton-Wool, ann not of 
anp otber ~iltter, anb aSl to tbat Ithctutfc tt ttJ~~ but con
ditional, tlun tbcrefole boitJ. 

B b 2 $llln 
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ann in nrrruing tf]il1 ([afe, tbe followtncr iDiberuttc,9 

were takcn bp tDe ~ourt to be JLaw. 
* 'fh cr If. ~bat fln atunrn lnit£Jout l~ftfo~matl(e fa iI noon 
01') onc~e L- 'Wut to an -/( affton on-Ybe ([ore, if tbe JjDarticll babe nmtu: 
Cafe for the alIRemc'Oic9 llgulnft flub otbet to compel tljc ~tecutton 
fame Mat- of tbe ~atter~ atnattJen; but 'tfSl otbetbJtfe if tbl?te nte no 
r;;;ycq 5. b. mutual JRemetlies to t enfo~ce tile l~£tfo~manCl?, &c. 
Hob. 49, 50. (2.) '<tbat tbe awatD 110m plcatlc'O; being (Jut condit jon
~oH~'r II:.t a1, ann tber£fo~e bOitl, ann bp ~onf('quellCe tf)e llDlatutitf 
Raymo 450. babfng no Beme'O!, to enfo~ce tbe 1getfo~mance, 'tis no 

']3ar to IJfa affion. 
(3.) '([(Jia awarD being' particular anD on I!, conretnfnB' 

tbe Cotton-Wool, t[Jc IDefftttHlllt fiJouln bnbe plen'Oen it in 
Bar Onl!, of toofe 10~om{rea concerning tbe fain \Voo), ann 
not in 'l6nr of a general Indebitatus affumpfit forWares fold, 
but be fiJoulO IJo\)c plcalleb non affumpfit n~ to tOat ~~os 
mife, becaufe tbe awarD bill not e~tenn to ft. 

'JOut if t[)f~ ~Ullutil ban been general, flnb a gOOb a" 
111ar'O, tbc i[)efentlant migbt balle pleanell it in 'War of aU 
t(JC te~omifcn generaUp, all bert be bab ilone; ann tbat fuCb 
J.l!)lrB wouln not balle amounteD to tbe generallifue, berauCe 
tbe iDefen'Oant, bp plcabfng tbe 9waril after tbe w>~omtres 
mane, ban abmtttcb tbe 191ainttff to babe (!Caufe of action 
upon tbe w>~omire9; but tuat be tnafj barreD b1' tbe Award, 
anb an a'Omiffion ellen of a (!tolonr of act ton fs rum~ 
cient to p~ellent tbe tE>leailing, to amount to tbe general 
J;tfue. 

([be W>Iafntfff bab 9lubnment. 

Willett q;erfos Tydy. PaCch. 3 W. & M. B. R. 
Rot. 

'Where an T HIS tuaS a fpecial ACtion on the Cafe blougbt a~ 
O~~~r di- _ gafnft tbe IDcfen'Oant, wherein tye ~faintttf Declae 
*:~~~ng/orJ ten, tbat tye DefenDant (tuba UJa~ (!toUecto~ of tbe '€ate~) 
fued h~ fl~all bao llifttfttnclJ 'i!UJentp JLamb~ of bim (tbe WlIaintitI) fo~ 
~:fi~.treblc fiineteen ~bminlJa nue to tbe litinll, &c. ann tbat tbe iDe:; 

f£nbant mfglJt balle folb tbofe ILnmb~ to T. s. fo~ .JF'o~tp 
. @VYilHng~, !'et be Deceptive folD tyem fo~ ~bitt!,;fibe @btl~ 
Itng9, anti kept tbe Q)lletplu~ of tbe Wonc!" ilntl fartbet 
tJeclaretJ upon a general Indebitatus Aifumpfir, fo~ @>i~teen 
0blllfngf.1, as fo ulUcb ~onep ttceill£tI bp bfm (tbe DeCen, 
bant) to tOe 19IatntttI'~ mfr. 

3 fIbe 
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~te DefenDant quoad tbe fitll ~art of tbf~ DecIatati~ 

on plea'Oell .mot guiltp, anb ,quoad tbe ~~om(re be plcftllf$ 
non affumpfit. 

Nota; 31t ttla~ agreeb bp all, tbnt tbfs AClion on the 
Cafe, and the Aflurnpfit tuere -Ie incontiffent, ann tbc [)e~ * 'TrO'lJer and 

fenDant mtgbt babe tlemUtteb to tbe Declaration ; fo~ it teo ~jJ~htf:ha:e 
quiteb a Different anti Double anftner. D~fcndant 

13ut tbe ([aufe bein~ trtetl, ann a ([lertlfff fo~ tbe Defen~ wcis arquit .. 

bant, tbe ]nconfiffencp of the ~ttfon coulll not come in ~,.o'TJ:. the 

muefttoll; but it \t.la~ notu moben fo~ treble Cofis upon tue 3 Lev. 99-

@>tatute I Wil1i. . 
'Sed per Curiam, tbe firff nt>art of the Declaration tum 

not n~atn treble CoOs, b£((lufe toe affiol1 lUa~ not fo~ di-
£training for the Tax, fo~ tbat tvaa nUmfttrllto be goon, :z. Lev. 2.~O. 
but fo~ not felltug tue IDifirefS at tbc bell )j!)~ice; anD fO~ 
tlftatning' tbe IDberplu~ after it ttlag folD, mOtel] is neftbct 
witfJtn tbe ILetter o~ Jjlltellt of the ~tatute ; fo~ that refpettG 
Curb ~atter9 onlp tnbtcb are nottC bp the Officers in Jevying 
the Tax, acco~nf"!J to tbe ([ourre of )Law, ann not to au!' 
collateral S!3attera of jf'rautJ an in tbta ([aft:. 

15ut becaufe the Plaintiff had alfo declared upon a gene
ral indebitatus affumpfit, fo~ fo mucu 9J!)onep tn certain, ann 
tbe lunge of arufe ban certffien on tbe Pofiea, that the De
fendant's Jufrification as to all was as Collector of the Roy. 
al Aid, by Virtue of the Statute I Willi. therefore for 
that Reafon only the Court was of Opinion, that the De .. 
fendant {bould have treble Coils; feeus if tbe affton ban 
been fin~le upon tbe Bra ~attet onlp. . 

Temple 'VerJus Killingworth. 

C AS E, &c. tn which the Plaintiff declared, that the Cafe for. 
Defendant at fueh a Time bad malicioufly levied a pprJo!ec~t1nga 
• . runt In 

Plaint In London, antJ PlofecuteD tbe Dlatntfff tbereon, ubi London, when 
revera tbe ([aufe of 9ttton tlin ariCe tn D. in Kent, out of tha.Cau~e of 

the J urifdiCtion of the Court of London. ~i~:no~:dof 
. . . the J urifdi· 

alon ; thIS ought to have been pleaded, and If the Plea had been refufed, then a Prohibiti. 
on would have been granted; fo Cafe would not lie. 

{[1'pon mot guiltp plealJel1 tbe ~atti£~ Inere at limIt, and 
the Plaintiff had a Verditl:; ann notu it mas mobetJ ftt at .. 
reI of 31utJgment, that an Action would not lie upon this 

Matter, 
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Matter, fo~ that tbe tlt>laintiff might babe pleaneD it to tbi 
31utf~nfffion of tbe Qtoutt, and if they baq,. refufed [uch 
Plea, he might have fuggefied the whole Matter; ann 
thereupon a Prohibition \tJouln babe been grant£n either by 
this Court, o~ bJ? tbe <!Court of <1tommon tl:>lea~, acco~ntn!T 
to tbe common }\!)~acttce notu in mre. 

Holt Chief Jufrice ann tbe QtOUtt illClinel.l to that gopf· 
nioo, and thereupon the J lldgment was ftay'd until the 
Plaintitflliould move it again; anti aftettnatna it tuas mac 
beb fo~ 3lU'bllment, an'b tbe €arc~ in tbe * ~argin tnere tic 

"" Hob. ~o5' te'b to maintain tbts action. 
2. Cro. 667. 
3 Cro. 62.8, 836. Stat. 3 Ed. I. cap. 38. Regifter 98. F. N. B. 45· f. 1 Sand. 2.2.I. 
I '":_' 463' 4 Rep. 14. b. Keilway 106. 'a. 10 Rep. the Cafe of the Mar1halfea. Fitz. Abr. 
Eaoppel 18. 7 H. 6.45' I Vent. 369. Hudfon "erfus Cook. Trin. 2. 7 Car. 2.. Smith "er
Jus Fuller. 

~;t, 'Wut tbe Qtourt l11atl not Catfsfieb lllftb tbe aiton. 
-"" .... 

_ zs:::::;::a!. 
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Paine rverJus Partricb. Pafch. 2 W. & M. B. R. 
Rot. 43. 

C AS E, &c. in which the Plaintiff declared, That 3 Mod. 289_ 
tbe dlfll of Littleport in the Ine of Ely tna~ an 1 Salk. lZ. 

, t?r'f 'II m- . f Q'I~' 'h d J: II th 2 Salk. 718. antlcn wI , ~tme out 0 ~~tnv, an lor a at Cafe will nor 
. . Time within the faid Vill there had been an an. lie againft 

tient River callen Wilney River, a~b an antie~t Pa~age o. ~:~t~~~e~~t 
bet tbe fame to tbe North-eafr ~Itle of tbe Calb dlllf, pro keeping a 
tranfitu & tranfportatione fubditorum hujus regni Angli~ Ferry-boat 

R' .]] fi I 11:\( ( where he trans & ultra 1vum I um tran Ire vo en. from a lY ace Ctl ~ had built a 
lell Ferry-lane, to a i910c£ callEn Adventurous Bank, Olt Bridge to 
tbe otber @>lne of toe JRibet antrorfum five retrorfum pa.fs alTer the 

;td eorum libitum fo~ tbe Wlatrage of ij)olre~, &c. anti RIver. 

toot toe 1I!Jatfage afolefain, fo~ aU toe ~fme afo~eraflJ, 
to fucb a DBP, bon been in a Ferry-boat ntaintainetl l:Jp 
tbe 19~op~teto~g ann £/Dccupfcrg of toe );)iltfage, ann to at 
tbep anb tl)e flteeperg tbereof ban, fo~ nil tfJe ~ime B-
fo~efain, ufed to receive of all SubjettSl paffiug ober tOe 
faib JRiber (otber tban of tue 31noabitanta of Litt]eport~ 
nwdUng in tbe antfent ~effualJea o~ <liottall'ea toete) retl~ 
Conable lRatea fo~ 'ar:oH~ (viz.) one fpillf<pennp fo~ a ~iln 
ann J1)o~re; ann lllbe~ea~ lllitOin tue faib <I1tU tone wag an 
antient Cultom, \!rime out Of ~inn, tout ebetl' Jlnuabttant 
of toe fain <litH tn allp ilntfent ~fffi'i1ll'e o~ C!tottuge tlJere 
8bitltl1!J babuer. & habere confuever. a to~o tempore pr~-

diClQ 
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ditto libertatem tranfeundi tbe afolcfatn lRil1rr at tbe faib 
ll!»atfag£ pro feipfis equis, &:c. ad libitum fuum fine aJiqua 
rolutione quacunq; Cumq; etiam tbe Wllainttff fa an lnba= 
bttant, &c. anll ougbt to babe tibcttp of tbe fatb ~a1faB'e, 
&c. anti tbat tbe Defoonant prxmHforum non ignarus, but 
conttibing to tI£p~t\Je tbe ~lailttiff of tbe faib ILtbert!' (tbe 
i)efennant being @lOPlicto~, ®ccupict anti ~eepec of tbe 
fatb Jl!)atfage) ban not matntaimn anp jfccrp·boatat tbe faib 
Dlatrage, fed ill. facere reeufavit lieet (per'tbe )1!)laintttf) re
qui fit', &c. bp )Reafon tubcteof tbe plaintiff from fucb it 
~ime to fucb a flCfme, bab loft tbe Libertp of WatTage con
tra confuetudinem prxdifr. & ad damnum, &c. 
~be Defennant pleabelJ, tfjat be, at bia OIDn €'on~, bail 

built it Bri,dge Obet tbe fnib Biber at tbe J;>affage afo~efaftJ, 
tnbere all @eople mfnbt paf!l ober tuitb more Eare and Safe
ty; ann tbat after tbe ~utlning tOe faib 1?~tbge, be bab al. 
mapa kept it in goob Repair, ann fo~ tbat JReafon be ball 
uegleften to kcep a Ferry. boat prout ei bene lieuit. 

ttbe ~Iaintiff replielJ, tbat be tua~ binberen of biS 19ars 
rage contra confuetud. prxdiCt. 

ann upon a Demurrer to tbi~ )Replication it Inas are 
gueil fo~ tbe Defennant, tbat tbf~ h1 it gooO temporary Bar, 
(viz.) fOl all tbe ~ime tbat tbe ')5~iblJe i~ kept in Repair; 
but tbat tuben tfie 13~ibge beCaptl, tbe ~atralJe ajaU rebibe. 

Cu!l:otri, 'Qtbat tbiS ([ullom i~ unreafonable anb againff JLatu, bes 
;e:f~~:ble, caufe 'tiS Cucb a ([barge upon fbe DefenlJant, IUbfcb cans 
or not. not babe anp lawful 4tommencement; anb 'tiS Cucb it 
* Bro. Pre- <Irbatge tubtcb can ueber be lJifcbargeb, as 'titl plealJetJ bp 
fcription 76. [[lap of local Cufiom; fo~ if aU tbe 31nbabitanta jotn in a 
!\f~l~: ~~~.: Releafe, it tutu not bat tbeir @uccelfo~tl; tberefo~e 'tttl rucb 
559. an £.tttao~ninatp ([barge, tbat it cannot pOmblp be bffcbar. 
J Leon. 142

• !Jen; fo~ wbicb BeaCon tbe 31nbabitants ougbt to babe p~ee 
; ~d:/~4. fcribcb in tbeit ~£tfuage£) in .fee; ann fo~ tbtS tbe cEafes 
:1.7 H.8.27· fl • in tbe * ~atgfn were cfteb. 
Roll. Rep. 

i89· ')DefiOeS, bere tbe }1!)lafntfff p~ercrfbelJ tranfire ad libitum, 
tDbtcb I';; too general, brenufe tbe IDefennant b!, fucb a 113~es 
fcrtptton fa obligeD to carrp btnt (tbe 19IatntitT) ober tbe 
Bluer at Midnight, tubicb being berp unreafonablc, tfjer£# 
fo~e tbe QI:ullont oll{Sbt to be confineb to feafonable l.\)ourG. 

t!o tubicb it tuas au£tncretJ, tbat tbe QC.tp~fmon ad libi
tum f!j the fame tuitl) tbe ufual <ltlaufe, Omni Anno & omni 
tempore Aniii, tn Qtafe of i1 ~ommon clatmen bp J13~erCtip: 
tIO". 

9ntJ 
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~ntJ it waa argueD fo~ tbe J;>Iatl1tiff, tbat tbta ia an ~f:inrt7fr-. 

Eafement, anD £ber~ (!farement t~ n ([bnt~e; as ~o~ ]U· Ever Ea[e
fiallce; a ma~ Obet anotbet ~nn a JLant111 ta a ~batge up~ mcnt~) a 
on tbe JLal1n~; fa a <[uUom to gtintl at a lLo~n's ~m Charge on 
1[oll:frce is an actual <2I:bargc, as in tbhl ([afe, tbo' tn 18 rome Body. 

Ed. 4. 3. it waG belD a goon <[ullom. 
~bat tbe ®~ounns of ([ulloma (011 Littleton obfetb£S)f6 ~c~g:(5;.t 

not to be fearcbeD intO too nteelp, fo~ fome of tbem are F.N.B.I24· A. 

noon, tbo' tbep couln neber [Jotle oup tcafonaule ~om: I Cro. ~aker 
met1C£mrnt, but <I1foge IJotb tn~ou!Jbt it feif tltto a fLaw. v. Bcrnman. 

Holt Ch. Jufrice. ~btG is a gonn ~uffom ann toeU plenn. :« ~ ~~on.I~42. 
t'O, ann quoad U)e ([ullom, tbe ([nfea in tOe * ~argtn ~ 2 DH : ;1~: 
mete etten; ann tOat tbe g@tlnUrr of I~IeatrfltG' ad libitum T Cro·4 18• 

fuum la goon. 0ee Raft. Ent. 6'7' b. 3 Cro. 441) 664' ~8:a~I·.1b~·: 
I Cra.419- 216. 3 Cro. 

746. I Roll. 

ann per Gregory Jufiice, ~be 3rnbabftont~ of a dIm, tbo' ;~. Ed .. 29. 

tbcp are onlp ~eltantS at rolli, map, bp mtttue of a l' 10: 18 5Ed. 4: 3' 

cal «ullom, claim an (!fafemellt; ann tuep aU all'tcen, tOat Hob. I IS. 

a ~a[all'e ouet tbe mater tuafj of tue fame mature IlfJ a ~;~rn.'er;'33_ 
If- Jl)tgbtuap, ann tbat a Ferry t~ fO~ tbe common goon+ z Ina. 30' 

I ero. 132. 

(2.) atJjutJgetJ tbat tbe ~Iea in ')Sat i~ iII, fo~ tbe [)c= 22. H. 6. 44-
fennant cannot alter tue i>a[age tuitb a.JLicenCe from tue 
JltfnlJ, upon an 31nQuifitiol1 teturnen on a mrit ad quod 
damnum, fOl toe @)ubjetta babe no RigOt to para Ober tbe 
'151fnge ltlitbout tbc JLeabc of tue IDefennant; 'tt~ tbe like 
<[afe of a new [[tap amgnen Ol lain out, tllbfcb will not 
jutlifp tbe @ltoppage of tbe oln [map_ I Cra.2066. 

(3·) lRefolben, tlJat tbe ntllainUff (alltlot babe tOi~ affton, AUion will 
(lecaufe tbeQP~ounnof it i~ fOl a common Nufance, fo~ not lie for a 

1trbicb an gctton tutU 110t lie, unlcfa tbete tg fame fpectai ~::;.;~~~. 
Damage aUengeb, o~ ltlbere tbe Watt!' gtieben can babe ItO 
otuer RemetJl'; flut in tbfg <!tafe tbe @Iaintfff ban not tJe~ 
(lilteD upon anl' particular Damage, but generaUp, t~t1t . 
be batJ loll tbe JLibertp of tbe ~ntfal1e, &c. ann tberefoJe t I InR:. 56. 

tbfG. affton ltlfll not lie; Bnb cbteffp to aboiO S)1)Ultipficftl' of ~ ~t.}~ 
~ttrong; fo~ b~ tbe fame Rearon tbat it map be b~ou!Jbt up Moor ISO: 

tbe )plaintiff, it map be maintainable bp eben? ~etron paf: 13 H i· 26, 

llng tbat mop; anb fOl ~utbo~ttiea tn tbf~ @otnt, tbe 
¢afes tn tbc t ~argfn were citeb. 
~"b 'per Holt Ch. Jufiice, ~big ([uffom upon lnbfcb tbf~ CuR:o~, 

gttron tS b~ourrbt, coltaUa onlp in Dffebarrrc of Wd"ment whcl:e lt~on~ 
of 'ilr If 'h t' ID' b f lr.\ t: fifrs III Dlf~ ~O ) 0.11" 110 In UI1P ~rg t 0 walfage bp tbc ]nbabi" charge. 

e c tants;1 ; 
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tantfJ; fo~ it appeorg to be a betp antfent ~affage (01 aU 
£!lrople~ ann tbe J!11[)abitant~ of Litt]eportbatJ not tbe Wof= 
Cage quatenus 3lnbabitant~, but as tbe Jl\tl1g'11 @lUbJeffS, 
fOl 'tiS a com.moll Jj>atfagf. . 

afro tbfSS ([ullom nin not conOtl fn compelling tOe IDe" 
fennant to keep a Ferry- boat, becau(c be is; obligrb to bo it 
luftbout anp ([ullom of tbe ([lm; tbrrefole it plainT!' ap= 

IS Ed.4.;. b. pears tbat tbff3 ([Ullom connns meetl!' in Difcharge; anb it 
1 ero. 418• \tIas ncber boubtCb, but tbat fuel) ([uftoms ate goon. 
1 Roll. Abr. '15enn£~, tbf~ <lCbarge on tbe Defennant i~ not ttlftbout 
553' fome lRecompence, fo~ be batb ~on of all Wlcople, r~cept 

tbe ]nbabitant~ of Littleport; like tbe ([afe tn 3 ero. 569-
1tlbete it lUa~ abjungeb, tbat balling tbe Tithes Was a fuf· 
ficient lRecompence to tbarge tbe r;>arfon ttlftb Keeping a 
common Bull or Boat. 

ann as concerning fperial iDamages fumefent to main= 
tain an action on tbe <[afe, ft lUas refolben, tbat if a Il>igb= 
tuap is fo nappe]), tbat a ~an fs belapfb in biS 3lo11rnep it 
little [[lbHe, ann bp lReafon tbereof be is bamnifietJ, o~ 
fame impo~tant S1lffatr neglecteb; tbfS is not Cueb a Cpecial 
Damage fo~ lUbfCb an aaton on tbe <!Cafe \Dill lie; but i1 
particular Damage to maintain tbiS aCtion ougbt to be tJis 
tett, anb not confequenttal; a~ fo~ 31ntlance; tbe !Lors of 
fJiS I!>o~fe, o~ bp Come cOlPoaal fJ)Utt, in falling into i1 
flrrencb in tbe I!>fgbUlap. 

'l6djtte~~ if tbe £)efenl'lant bab e~to~tetJ anl' ~onep of 
tbe Jjllaintiff, o~ of anl' otber 31nbabitant of Littleport, fo~ 
t:oU fo~ bfS ~atTage ober tbe latber, in fucb <!Cafe an ac
tion lUouln babe lail'l fo~ QCaldng tbe S»)onel' contrarp to 
tbe <!CufiQm, becaufe tbere is no otbet !aemenl', as it tuass 
alljuttgeb tn tbe <!Cafe of tbe Inhabitants of Southwark, Cic 
teb in t Inft. fOe 56. a. 

]Ubgment tua~ giben fO! tbe iDefenbant, t~at tbe affton 
l110uln not 1ft. 

DE 
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Term. SanG!. Mich. 
Anno 3 Willi. & Marire in B. R. 

Beake ~erfus Kent. Trin. 3 W. & M. B. R. 
Rot. 377. 

A
SS U M PSI T allnfnft tbe DefenbBnt B~ (!f~ecuttf.t 4 Mod. 6,. 
to John Kent. Where ~n 
~be Defennant pleabeb in 13a1: tb~e£ febetal Ete~u~~x 

. 31un!Jment~ obtatnen agafntl bet a~ <!Etecutti.t up~ ~e:l eJud~_ 
on tb~ee frberat 15onna, at tbe @)uft of tb~ce ~etron~, anb ments, and 

t~at (be ban ~[ets) in bet Il)anna onI!, to tbe [talne of 5 s. ~~~tA~:t~ad 
liable to tbofe fetlctat 31ungment~. ultra, good. 

"t!C:be Wlafntiff replten feparateIp to eacb 31ubgment, (viz.) 
that one Il)alf of tbe ~on£p tecotlcteb on eacb 15onn, tuas 
mo~e tban maa jutllp 'Due ftom tbe 'ijtetlato~; anb tbat tbe 
J.I!llafnttff in eacb tlcttOlt tuna tuilltng ann ban off'creb to ac~ 
(ept tbe otber ~otetp of tbe iI)cfennant In Difcbarge of tbe 
mlJole, ann upon ISapment tbt'reof to teleare tbe feberal 
]ungmEllta, ann tbat tbe i)efennant bab futllctent atfets 
ultra tbofe 31ungments) \DEte. fatt~fietl to pap tbe Jl!)latntiff, 
ann conclu'Des fetletallp after W>leaning tbe ~atteta as R= 
fo~erailJ, (viz.) tbat tUe IDefenlulUt judicia pr~diaa decep
tive & ea intentione ad defraudandum & decipiendum the 
Jj)latntfff, ban kept tbe fain 31UblJment~ on loot. 
~be iDefennant tc,otll£n gcnernIl!, mafntatntnlJ bet ')5ar, 

tbat fiJ£ ball not alfet~ ultra, anb ttal.1trfen quod ipfa pr~· 
C C 2 dh~ta 
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diaa (tfJe [)tfen'Ofll1t) deceptive & ea intentione ad de
fraudandum & decipiend' (tbe 19lninttff ) de damnis [uis 
pr~dicr de jlldiciis pra'dia:' feu eorum alteri.lexon erari feu 
relaxari diftuHt & ad~uc d\ffqt aut judicia prxditt' feu eo
r~m alterum in fuis robore & vigore permapere adhuc permit
tIt ad defraudand 1 & decipiend' (tbe j?ialntiff) de damn is 
fuis pr~-rditt' modo & forma prout, &c. 

~n'Q upo~ a SI)emuner to ti)fa lRejotn'Ort, it WfH; flJrtu~ 
('11 ~o~ QCat,re., tbat tb.~ l)e.fen~aut ou~l)t to babe rejoined 
feverally to eberp ]iullgment, anll not to in clune all tfnre 
3)uDlJmclltG in one general Traverfe; bCCllufe it muff be it 
grea,t DtfatJbOl1tage to tlJ~ ~IQil1titf tQ tgke 3ilfue t,bereol1, 
fo~ if be lbOLlltJ JOlin 31rlfrn UPI)I1 tbe JfraUl1 hl all t~e lung
ment~, anll if one fiJoUln be founn not to be kept on loot 
bp jfraun, ti)e ]true tnoul'O be againft lJim ; and on the other 
H.an<;l it would be no good Hrue to plead generally, that judi
cia prxdifr' five eorum alterum tnas; contluU€O bp JFraun; 
anll tberefo~e it Ulaa {nferren, tbat the [>efCllnant ougbt to 

* r Roll. ba~ Utan~ * (~~etaJ '([._~aue.t,re~ 
Abr.802. Sed per Curiam, tbe, )RcJoin'Ocr i~ goon, &ecaufe t&£ Tf3-
zero. 62 5· r \rene was, 'Qrbat all or any of tbe Judgments were kept 

on Foot by Fraud; ann if Jitrue ban beEn jofnen, tbat all 
t{Je 3'iUn!Imellta \tJ~re., k~J~t on joot bp jfrnun, and it had 
been Tuund, Uint" one of tbem alonE ban been kept, &c. by 
Fraud, this Iffue had been found for r-ne· Plaintiff, beCDUfe 
tbe IPlea ltJa~ fnffe' il1 Watt, anl) fo~ tbat ReMon tbe tnbole 
i~ fal(e,; tb~~£fole. t:bh;' g,Ctlcral jfo~m of t01£l'i'Oing couln be 

I I IiI. 6. 54. 110 Difa'Oui1ntage to tb~ l€>iatlttit'f, (as is pretended) fo~ be 
Dyer I~I. migbt bauc taken ]{fue, ~(Jat all,1.uete cont1nuen bp Fraud. 
~ i:~: ~~t o~ ~Ire be mtlJbt babe filllJleb-out on£ of tbe Judgments, ann 
Sid. 39. taken 3ltl'u~ UpOtltlJilt atone,. 
z Sand. 50. QL:be IIVlotntitf fedtllJ tbe ~pfniott of the QtOUtt, Plopctt 

JLr8be to ntfcon~tnlt~, mbtcb \Una lJtnntell. 

Killigrew everfus Sayer. Trin. I W. & M. C. B. 
Rot. 365. 

:1. Vent. ~9· THE <!tare, it Sir William Kil1igrew t{)£ 19Taintilf be" 
~:;a~o~~~~~t . [nil Vice,Chamberlain to Katherine Queen Dowager, 
on Artic/es, it was; agree)) betWeen bim ann tbe Defcnoant Sayer bp 
!he Breac)hl crttaht QrttclcS unDer f1)ann ann @leal, fo~ tOc@>aleoftbe 
IS not we r. 'n t.T"Iffi b . r. f h affigned. ,at wee, y ~n)) tnltb tbe COOlent 0 t e ~leen, ann 

tbat, the l.9lal11tUf, 'OUting biS Life, bp tbe agceement oftbe 
IDe~ 

I 
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IDrfcnDilnt. ann U)e <tonrent of tlJe muren fiJouttl boltr, ba11e, 
rnjop Ol1lJ t{'cclbc tlll tbe 10~ofitg of tbe faib i'ffice a5 fuHp ali 
tOe t9filtntfff tum Cf1Jopetl tbc fame, (viz.) tbe pearlp l~£na~ 
on of 200 1. to be POlO b!' tile Queen 1)utinlJ tue ILife of tOe 
l:>falnttff, {Inn hi9 peOtlp 1t(\tJ ~eat'g ®iff of 120 1. fo~ bi~ 
JLife, ann (lI[o t!)e pcarfp jfee ann Livery bring 661. per ann. 
llnbalfo tiJe Salary and Board Wagesout of the Cofferer'sOf· 
fiee, being 110 I. rer ann. amountiug tit aU to t[JI? ~um of 
5161 per ann. o~ tl)ctFdbout~, aU 'roblCh I the faid ®eo~ge 
@apl?t do engage my felf, tbat the faid Sir [[HlItam (ball en
joy and receive during his Llfe~ ann tbat 31 tum eccrine no 

·lj!)art tlJcrro't until flfter tbe Dratb of tbe fal1l Sir WllHam 
Kifligrew. 

mpon t~ere atticler;, an ~HfiOl1 of Covenant tna!.1l1~ouG'bt, 
in lltbtcf} U)£ W>faintiff fft f(J~tb tlJ£ tnI)ole agreement tn ()is 
Dedararron, UIlO aberteD, tbat tbe Queen did confent to all 
(tbtnrrg t{Jerrin containe'D, llntl tbat (]£ tn 1gerfo~mance tbere~ 
of 'Ot'O furrenbet tlJe fain IDffice into toe l1)an'O~ of t!Je Q!Jeen~ 
il'n'O tbat tlJ£ Defenbnnt bp lJi~ (tIJc @ltlintUrs) l}D~o(uret 
J11Ifnt nH19 al1mtttrn t{Jcteto, & officium il1ud una cum profi
ctJis eidem officio fpeCl:an' & pertinen' abinde hucufq; tenuit 
& gavifus foit & adhuc tenet, anb 7)0 l. of the Salary and 
Board Wages bdol1!Jfn~to tbe faib !>ffice fo~ 6 ~eatg, £'n'O" 
iltg at Mich. J 688. ad fe!tum iIlud fecund' conventionem & 
Agreament> prxd 'Georgii Sayer pr~d' Will' Killigrew folubi
les devenerunt & folvi debuerunt quas quidem 7 co J. aut 
aHqaam inde denarium idem Will'us non recepit & prxd' 
Georglus licet fepius requifit', &c. eidem Will'o nondum 
fo]v-ir fed ill' ei folvere, &c. 
~be DefetliJunt plea1Je'O, t[Jut be batf) oltnapg bft{Jerto 

permittetJ tIle ~Iflintiff to tHeillc "eat!p all tue J1t)~ofitS of 
tOe faiD fI'ffic£ fI(ro~ntl1g to tbe fatb 2:lgr£eU1cnt, abfq; hoc 
quod prxd' Georgius a tempore confectionis fcripti agrea
menti prxd' hucufq; aliqua proficua prxd' officio Vicecame
rarti prxdiCt' pertinen' vel fpeCl:an' recepit vel gavifus fuit & 
hoc, &c. 

dlpon u [)emutrer to tbis.t );llea, tbe Defenbant bab 31utJG'~ 
mrnt iiI C. B. that tI)19 'Wag a goon 15ar to tbe 9ttion ; anD 
110W upon a [[lrtt of (!ftro~ b~ouJJbt in B. R. upon tbat 
3!uogntCl1t, it tuag lnfitletl fo~ tlJe l}!>laintfff, that the Plea was 
no Anfwer to tbe 1.132eacb lolb tn tbe Declaration, fo~ that 
~ "*' J' 'I< 3 Browhr. wa~, tljat 750 . mag in arrear, ann tbat tbe Defenbant Entr. 57. 
bab not pain it; but tbe Q!ra11erfe mag, that tbe Defenbant , Cro. 914, 

flan not tecctuen anp t!I:~inlJ, lUbtcb is no anftuec to tbe ~'dugh ~9l. 
':3ll'acb. '([0 1·17· 
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fll:o ltlbicb it ltlaa anflUereti fo~ tbe Defenllant, tbat tue 

swatter on WbiCh the W>lainttff infiffell \\JaG friUoloU!.1, ann 
110 13~eacb of the agreement, becaufe tbe Defenllant bib 
not oblflJe btmfelf to pal' the Jfee~, but onlp tbat be wOlilD 
not rueille anp of tbem, but permit tbe l1t>lafntiff to £njop 
tuem ; ann fo~ ougbt appeara to the contrar!', the ~latntttf 
might babe tfCetben them if be ltloulb, fo~ be hatb not al~ 
lebgen, tuat he nemannen tbem of the mUffn, o~ none an!, 
~btnll totuarbs the lRecetbfng them; anb tberefo~e if there 
1ua£; notbing mo~e in the !Declaration wbicb amoul1tetl to a 
'l6~each, it woulD babe been ill in it felf. 

13ut tue ([ounrd fo~ tbe ~Iaintiff fn the o~iB'inal gction 
inllaeb, tbat tbe ~lIegatton in the Declaration, (viz.) that 
the i)efenllant hab brill anb enjo!,rb the faill [)t1lce, toge= 
tbet witb tbe W>~ofits tbereunto belonlltnrr, ltla~ ~atter of 
13~each, anb pofitUlel!' aUettgen ; ann tbercfo~e ougut to be 
anfweren, ann the W>lea i~ a birect ~raberfe of tbiS g@at= 
ter, wbtch f~ the 13leach if an!, a t aU i!.1 allellgeb. 

13ut per Holt Ch. Jufiice, anb Juftice Eyre, tyete fa no 
15leacb allellgeb tn tbt!.1 [)eclaration; anb thetefo~e tye 
Jluttgment quod placiturn fufficiens, &c. ougbt to be te= 
berfeb, anb a new SjlUlJgment giben quod narratio infuffici
ens in lege exifHt; ann then the ~Iaintiff map begin a~ 
goin. 

~ltlo other ]unge!.1 of a controtp iIDpinion, (viz.) fo~ of" 
firming tOe lIu ~gm(nt O£; it tua~! Nota; tbe Q!:ourt of 
([ommon WJea~ lUag of [)pfnfon, tbat tbt£; f1greenient nin 
110t binn the DefcnDant Sayer to pap the ~onep, becaufe it 
blns onlp, tbat he \t!ouIll 110t t£cet1le an}? of the @~cfita+ 

Sed Holt Ch. Jufiice, and Eyre doubted of tbat ~atter, 
but tbe!, aU agrerll, that tbe ~Iailltfff mull UJetn fo~ 
13~each, tbat he coulil not receibe tbe wone!' of tbe £O.neen. 

'The King rverjus Gately. 

5 Mod. 138. U PO N a ~otion to quallJ an ®!llet of ~emon~ malle 
s. c. fo~ t[)e DtfcbatgtnLl one Green an ~pp~enttce fcom but 
~a~;I'-7 I. gpp~fltttce1lJip to one Gately, upon tbe €l>ratute -Ie 5 Eliz. 
S~ffi~ns cnn- tOete were uno C!Etception!.1 mane to tbe i)~tJer. 
not make ~n (I.) tltbat it appeareD to be an o!ilJinal fD~llet malle at 
°hrder to dlf- tbe@!elflona,ltlbereaabPtbe@)tatute tl)£ l?Jartie~ in (ncb 
c argc an - , f 1i1' 
Apprentice. ([ares ourrbt fita to applp tbemrel\le~ to a 3lulllC£ 0 l..tIeace,. 
* 5 Eliz. c·4· an'O if be cannot compounll toe ~ntter, tben be'~ to binb 
par. 35· tbe 

I 
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tue ~fl{fer to appear at tOe nett 0efilona; but bp tOia fiD~~ 
bct it oatO not appear tOot anl' 9ppHcattoll Wilfj mabe to 
tbe ]ufitcc, a~ nirrcteb bp tOe €Statute, &c. , 

(2.) flOtr; £1Dmer f~ not unner tOe ~eals of tOe J1ualce~, lSllund·3r5~ 
1tlbtcb is etP~£tIl' tequiretl bp rbe 0tatute. , 

ann per Curiam, batb tbefe are material Defectfj U1 tbe 
£D~ner, onll tberefo~e it (Dar; quafiJc'O. 

The King rverfos Rowe. 

A Mandamus betl1!J gcanten to l'e{fo~e John Rowe to tbe Mandamus, 
• eYe. Where goffice of 0tvo~'O:beater of tOe ~ltP of Bn([o1; upon the Court 

toe Pluries tOe 9l3apo~ an'O 13urtJctfeg make tOfS' Return, w.ill. not jn

fetting fo~tb tOe ([mlfe of tOe ;Amotion, &c. anti fart{H'~, ~~~~al£lotiC'e 
tOae on ftlcU a iDap, befo~e tOe Mandamus, &c. toe ftun of the Re

John Rowe luag, amo!1gff otbeta, intJitte'O fo~ High rrea- verfal of an 
fon, & quod taliter fuperinde proceffl1m fuit, tOot on fncb Outlawry. 

o Dap, &c. tUe faib Rowe was outlawed, lUbtcb Outlawry 
remafn£f atII in full fo~ce, bp Bearon lDbereof be ia per-
rona inhabiIis to babe tbe faib SDfficc. 

ann nOlD tt lDa£f mOUcb fo~ a peremptory Mandamus, 
ro~ tbat the fira ~art of tbe Return wa~ not fuftlc{ent, 
&c. ann as to tbe Outlawry, tbe )RecO~b of the Reuerfal 
tbereof wa~ now p~onuren, wbich mall upon a Writ of 
<!Errol in B. R. fince tbe Return of tbe Mandamus; anb it 
tuafj tnUneb, tbat bp tbis )Reberfal the iDifabilitp wa£f rc" 
maben, anll that tOe <!Court upon [lieill of theft ohm me" 
cO~'O, \Uoulb ex officio take JElottce Of tl)e JReberfal of tbe 
i)utfaIDlP, berauCe in tbiS ([aCe tbe ~attp han no IDal' tn 
<totltt to pleall it. -

13ut tbe ~ourt wouln not take JE20tice upon (!Ifem of Curia. 

tbe Reco~1.J, that tbts wa~ tbe fame ]n'Oictment anD tbe 
fame John Rowe wDo mas returneb outlawe'O, fOl tbig JRe~ 
berral migbt be of anotDer IDutlam~l' upon another ]nl'Hct= 
ment, anti bp another @erron of tbe fame ~ame ; anD it 
muff oppear funfcfalfp to tbe ([ottrt, trIat tbe J1nabtlitp is 
remobeb, befo~e tbe <!Court \}jill grant a peremptory Man
damus; tbrrefo~e tbel' abbireb Rowe to take out a nem 
Mandamus, ann therein to recite tbe ~utlallll!', ann tOe 
lRellerfal tbereof:, lllbicb waJj acco~bingfp l1one. 

3 

Blake 
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Blake & al' 'Ver[us Gell. 
Mar. B. R. 

Mich. I or 2 Will. & 
Rot. 146. 

Nothing SCire facias upon a 3lubgment agafnff T. s. itrutb 8e 
~ga~~~e f~~- • ga{n~ bhl 'Qrertenants of fits JLanns, &c. o{tn on a 
E:ror which SCire fect returnetJ agatnft feberal of t{Jem, tOc!, came in 
b
mlght hI avde nnn plea'DetJ, t[Jat E. G. ifj anotbct 'm:ett£nunt, &c. anti 

cen p ca ~ (', [f S' c . 
cd to the not ,ummonetJ, anb t gen a econn CI. lao Ufue'O uITainff tfJe 
ACtion, fain E. G. tubo \Ua~ teturnen Tertenant, Oull tf)at be ltlilg 

an Infant under Age, &c. \nbeteupon tbe l\!>arole 'DemurreD 
fo~ 31nfanc~; ann aftettuattlS tbc faitl E. G. attain'a to btg 
fun agc, anb tben tbe l\f>lainttff in tbe o~igil1al action p~o= 
fecuteg a Refummons againff aU tbe ~ettenant~ nfo~efain ; 
anti tbe @)fieriff returneD tbem aU fummone'D b!, .mame; 
anb tbere. maS) lIutlgment on tbe Scire facias, bp Default, 
agafntl all of tbem. 

ann now upon a [[lrit ot QErro~ b~ougbt on tbat gjUlJ!.T~ 
lneht, tbe Clftro~ affigneb in laa maS), tbat E. S. (one of' 
tbe 'Ql:ertenant~ teturnen upon tbe Sci. fa. anD affo one 
\t1bo waS) returneD to be fummonelJ upon tOe [[lrft of 
Refummons) was dead, befo~e tbe Da~ .of tbe Return of 
tbe fain ~ttt. 

ann fn tbfS) [[{tit of <!i!rro~ aU tbe furbiuiu[t (!terte~ 
nantS, ann aUo R. S. @)on ann I1>eir of E. S. beceafeb, join. 
eli; anb in tOe mtft all tbis ~attet \nail fet fo~tb, anll 
tbe Qritle of R. S. as Jl)etr b!, IDefcent; ann tbe IZftro~ 'Was 
atrllJIU'b bp aU of tbem joantl!'. 

gUD upon a Demurrec ttuo ~bjccttonSJ were mane againlt 
tbig mtit of ~rro~+ 

( I.) ~ bat tbe [[ltft moulD not Ife, becaure of tbe 
Laches of tbc W>latntiff bfmfelf, fo~ be mtgbt babe pfeanetJ 
it upon tbe lReturn of tbe [[lett of Refummons, ann ba# 
bing neglectetl tbat ®ppo~tunttp, be fiJafl neber after amgn 

* , ero. ') tbe fame ~attrr fo~ Qfrto~; fo~ 'till a !Rule, tOat notbfniI 
2. 61'0. 50;,' fi)all be affignen fo~ <!Erro~ tubtcb tbe Jt!)artp mtgbt babe 
~:k. B. 10 • pleaben to tbc ~aiolt, an,n baD a p~ope~ (time f~ to 110; anti 
.; Cro. 7 )9.

4 to p~obe tbiS) tbe <!Cafes-; til tbe i< ~atgm lUcre etten. 
t2 .) ttbat fn tbh1 <!tafe tOete Were reberal mritlt of 

Sci. fa. ut Capra, anti tbercfolC tbe ~lafntiffs; cannot all 
jotn in one [[(tit of (!frrOl; ann it batb been aDjubgeD, 
tlJat 1.nbete feueral mtltll of Sci. fa. urne agatnff rebetal 
~ettemmt9 in feberal QtoulltieS, upon one antl tbe fame 

. 1 3!UDllc 
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lungment; thofe returnen UPOll tOe one [[{tit cannot tarte 
$lbbuntnge of anp ~rro~ in the ~~ocee'Oing~ on tDe ~thee t I Cro. 51 7. 
[[lrtts, fOl tbe aBlona are f{'betal; ann fo It tua~ ilOlulJg: Cro. Car. 
en tn t Angell anD Cooper'g ([afe. 37 2

• 

13ut per Curiam, tt 1\1aa aDjuDgeD that the [(J]rit wal1 Difcontinu

wen blougbt, ann tbe (!frtO~ well amgneD; anb aa to tOe fita ~eC:t~~;:~e 
IDbjeaton it maa anrwereb, tbat the ll3fatnttff han 110 ~tme of the Ter
to plean the ~attet; fOl f:lp tbe Deatb of E. S. (one of the tenants. 

~ettenant11) befo~e tbe Beturn of tbe mrtt of .!Rerum: 
mon11, aU tbe }i;)loceenfllB'a Oil tbe Sci. fa. were difconti-
fllled, anD tbe 113arttes out of Ql:ourt, ann fo (Jan no ~ime 
to plean anp ~btng after\tlatn11; anti the iDeatij of one K.eilw. 69· 

fiCertenant putg tbe Wbole ll1ttbout iDap; anti fo~ tbat i~:z·EAbr. 
Holt Ch. JufHce etten tf)c <!tafe11 tn the ~atgfn. pi. '7. rror, 

ann aa to tbe feconD =ObjectIon, tbe Difference h1, tubere 
the feberal metta of Sci. fa. itrue tnto feberal <!tountfes) 
there tbe .fLatu is llt fupra; but in tbe p~tnctpal <!tafe, tbe 
lall Sci. fa. ia onip fupplemental to tbe firft, anti then batb 
make but one affton. 

ann fo~ thefe JReafonl1 the <It'ourt gabe ]Ungment fo~ tbe 
11f)latnttff tll tbe mrit of <!EttO~, ann fai'O, tbat tbe iDefen~ 
baut Gell mull f:lltng a nelD Sci. fa. agatnll tbe arerte"ant~, 
(01 tbe oln [[1rit ll1a~ put wftbout Dap caufa qua fupra. 

Dd DE 
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Cudlip ruerfus Rundle. T rin. 1 Will. & Mar. 
B. R. Rot. 646. 

CAS E, &c. lDIJftefn tbe W'faintiff neclateb, tbat be 
tuaa poffeffen 5 die MartH, anna 36 Car. 2. of 
8nll)OUfe in Tavifiock tn tue Q!OUl1tp of Devon, 

. pro quodam termino annorum tunc & adhuc 
venture ann being fo poffeffen, ttemifen tbe fain i!Joufe bp 
3lntJenture to tbe IDffennallt fOl feben ~eatS, bp mtrtue 
lDbereof tlJc DefenDant ent£ten ann tuas potreffe'll; antJ be" 
fug fa pOifcffcn, anll tbe ~Iatntiff Uket1life poffeifen of tbe 
Reverfion, pro & durante termino prxditlo primo mentio
nat. tbe IDefennant on fucb a IDap ignem fuum in dorno 
fua pra'dicla tam negligenter & improvide cufrodivit quod 
domus ilia totaliter combun' & ruinat. fuit, &c. 
~be iDefclllJant pleaneil, tI)at tbe ~Ioilttiff Non demifit 

per indenturam prxdiCt. modo & forma prout, &c. ann 
tbereupon tbrp wcre at Jiffite; anb b!, a fprctal mcrtJict it 
wns foutt'll, tb~t tbe li3Jamtfff tun tlemife tv ~ntlentute to 
tye iDefentHlnt, a ~£ffuage O! -m:enrmcnt callen Ugbeare 
in Tavifl:ock, tOJJctbct wlty aU [)ut,tJoufcs, Qf'Oificu; anD 
1l3UHlJhlg~, except one Haufe called the New- haufe, for 
tbe Ure only of the Plaintiff's Father, the Plaintiff himfeJf, 
and for their VVives and Families to live in if they plea fe, 
but noc to be let to any other Perron whatfoever, ann tlt all 

I: ~ime~ 
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flr:imeS$ when they fhould not live there, to be ufed by the 
Defendant, to babe anb to bolb tbe E!>~emttfes befo~e bemf~ 
fetJ, (except as before accepted) to tbe DefentJant fo~ feben 
~ear£J, &c. anb at tbe ~ime wben tbe Jftre bappeneb aU 
tbts New Houfe \ua~ in tbe Dotfeffion of tbe Defenllant, 
(e:rcept one Room wbicb \t1a~ in tbe ~o(femon of the 
~Iantfff,) anb that the fite b!oke out tn tbat nt>art tDbfcb 
Wag tn the @offeffion of the Defenbant, tDhicb butnt bown 
all the New Houfe, anti no mo~e, anti concluneD Si videtur 
Curi~, that tbe 10hlinttff dimifit modo & forma, tben bt 
bemireD & fi non, &c. 

flr:he ~ofnt~ tuhich were mane upon tbfS$ fpettal [tet'Dflf 
\\lere; 

(I.) Whether tbia affton U1t11 Ife bp the Le1Tee for Years 
BlJainfi bia <Hnner:tenant. 

(2. )J1fthe [lerDiff batb founn fufficfent to maintain tbe ]lfuc· For. the 

as to tbe Bell W>ofnt, tt tuaa arlJUeb fo~ tbe JJ'!atntlff, Pla tn tIff. 

tbat tbe action tuouln Ife, becaufe be is anftnerable ouet 
In [[lafie b~ougbt bp his omn lLetfo~; anb tbe Difference f6 
tuhere the @lamttff batb the Inheritance, ann mOere be ia 
onl1' a Revediorler for Life or Years; fo in tbe firll <!tare tl)iS 
gerton tn:1l not lie; but it tuill in tl)e tall Qtafe ca ufa qua 
fupra, ann acco~bing to tbia Difference tbere are man!, *, ero. 46r. 
CJrafe~ citeD aa in tbe -Ie ~argin, U11to aU tnbic(J tlJe Qtourt I i{0' 18 7. 

agreeD; anb tberefo~e tbe ~ounret fo~ t1)e Defennant nit} not l-{er~~'l:;: 
controUett tbhl ~oint. der 161. 

16ut tben tbe p~incipal anl) onIl' iDoubt wars upon tbe W.JoneS2.24. 

~l{o~na of tbia Exception in tbe 3lnbenture, (viz.) mbetbcr bp 3 Lev 359· 

the fpedal ~rcePtion ut fupra, tbe New Houfe tua~ wbOllp 
e.rcepten, o~ tt1betbet it nib para bl' tbe iDemLfe. 

Jaom fla to tl)at 9)!}attct, it tuaa argueb, that tfJfa QJ;t s 

(eplion \tJa~ no mo~e tban a W~ibilege teferuen to tbe JPlafn= 
tiff to ure tbe New Haufe fo~ fueb a particulat ~utpofe oa fa 
fJP~etTen in tbe Demire; ann tbat tt)e 31ntention of tIJe W'Jr= 
tv appear~ bp tue megatiUe [[io~nfJ, (viz.) not to be let ta 
an);, otber. 

If it tboulb be taken to be onlp a ~(,l1aI1CV at mill in tOe 
IDefcnt'Jant, pet tbat mouIn be fuffictent to maintain tOe t.2 ero 311 

Declaration, becauCe tbe ~llbftance 19 fount'J, (viz.) tbe {)('= 328• ' 

mife bp tbe ~latntiff to tbe IDefent'Jant, ant} tbe t [tarts ~ f:8:2t~·. b. 
once betmeen tiJe tlCermSJ llJall not butt. 2 Roll. Abr. 

Jlt tuafj atguen fo~ tbe Defennant, tbat tbe New Haufe h07b 
waSJ totaH!' excepted out of tbe Demife fo~ 7 ~eata; fo~ tbere O:e~7;;. 
mO!b~ (for the Ufe, &c.) are onlp [[lo~tJa of Defcriptfoll I Lev. QQ, 

ann jfo~m, ann 00 not qualifp tue p~ecenent l&Qtt of the (!Et· 
cepUon. D d 2 ~e. 
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')5efille~ if it tlJoulD be taken to be a Tenancy at Will in 

tbe [)efenllant, pet tbe * [latiance between tbl: Declaratt= 
on ann [lerllitt fa latal. 

Sed per Curiam, 131' thofe [[lo~lJa in the ~~ceptfon, tbe 
New Houfe \11na accepten fo~ 7 ~cat~, ann tbat tbe Defen: 
bant \nos Tenant at Will of the New Houfe, ann tbat tbe 
3lffue lUas founn aguinn tbe ~Iatntfff; fo~ be ban lleclaren 
upon an abfolute lLenfe fo~ 7 ~eatS, ann tbe IDertliff batb 
founn it a Leafe at Will, ann £0 'tiS not a Demife modo & 
forma as tbe W>latntfff bnn lleclarell, fo~ tbat tutti is a [1a
thmce tn Subfiance, antl not in Form onIp; ann tt?P illi a~ 
green, tbat if tbe W'laintttT ball neclaretl ogamll tbe Deren: 
bant ag Tenant at Wi]), tbe gerion tnoulD He, anll tbe 
191atntttT muff babe recoberelJ; but here the Variance is 
Fatal, ann tberefo~e ~utJgment was giben, quod quer' nil 
capiat per Billam. 

Henderfon 'Vcrfos Fofter. 

D@bt on DEB T upon ')6onb pro triginta & rex libris. 
~~f~ ;,o;he30 • (tbe [)efentJant 1l,cmantJeb <?yer Of. tbe ')5~n~ OhI~, 
Condition anb It tuas enteteb acco~llmglp, anblt tnas In fex tngmta h· 
was forfPay- bris, attn tben tbe Defendant pleabetl tbf~Variaoce in abate~ 
ment 0 18/. ment 
~ood. + 

€be W>faintiff mane an Qfntt!' of a ~~a!,et on tbe Bolf, 
tbat tbe QtonlJitton of tbe ')5onb migbt Uketnife be entereD, 
anti tbereupon tbe (Ztontlftfoll tna~ enteteb in h.rc verba, 
tnbtcb maa fo~ tOe 10apment of 181. ann tben bemUttfb to 
tbe t0lea, anb tbe Defennant joineb in Demurrer. 

ann it mas anjutlgeb, tfJat tbf~ was no dlattance, fo~ tbat 
rex triginta anb triginta & rex bab one anb tbe fame @tgnftl, 
cation; tbetefOle llubgment agatnll tbe Defennant to an .. 
ftuer obet. 

t Salk. 2.54 
s. c. Knight rucrJus Symms .. 
4 Mod. 97-

~j~arnent IN Ejeetment tbe ~Iaintfffneclatell fo~ fibe QI:lofes of lahtl 
for 5 Clofes arable ann ~anute, callen Long Furlongs, containing ten 
of Land, A· 
rablc and acres. 
Pa{tur:, not ([1pon Jaot guiltp nlcabelJ, tbe Plaintiff ban a [1ernfct; anb it 
~rfi~ w~~~~t tna~ mObel) in arren O.f 3lungment,. tbat tf)e Declaration lUag 
ing h~w rna. ill, becou(e U)e QuantIty and QualIty of l.he Lands lUere not 
ny ofthe lltftingufftJ£l1 anll afcettainell ; fo~ tbe ~Iatntlff ougfJt to babe 
~~~e~nd the frt fo~tb bOlD manl' grres of arable Lann, anll boW man!, of 
Mopr' 70'2. 19atlurc btfitncti!,~ fo a~ tbe ~bertff mtglJt certainlp knolD 
0';Vcn ) 8~ \tJ~at to DeHtll:r UPOll tbe habere facias pofleffionem. Untl 
s, 20_. ' 
II Rep. 55.ero. Car. 414. :1. ero. Wicki ver. Spa,rrow it; Point. z Cro. 654- 1 ~ro. 555· 
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gnn fo~ tbiS Bearon tbe Declaration wafS bell1 til, anti 
tbe lungment fet afine. 

Nota; Per Holt Ch. J unice, a [[lrft of (!Etto~ will lie on 3 Cro. 63$. 

a J1ubgmcnt in ClEjectmcnt quod recuperet, &c. befo~e a Writ 
of Inquiry e~e(ut£n, fO~ tbat is onl~ ass to tbe Damages. 

Glover rverfus Cope. Parch. 3 W. & M. B. R~ 
Rot. 267. 

4 Mod. SQ, 

I N on gaian of Covenant, anb tbe 16~eacb affigll£lJ fOl s. c. 
[[lant of Repairs, tOe ClLafe ltHl!* tbu£f ! ~.~~v. 326

• 

if. <[oppbolb£t tn lee mane a ILeafe fo~ ~earl1, anb af. I Salk. 18;. 

tertllarb!* furrenbereb tbe JReberfion to A. B. tubo furren. ~1C. s 
tJereb liltelntfe to tbe Jl!)lafntfff ; ann tbe IDefenbunt tubo {tJil~ de~cof~~'~cn~ 
tbe ILclfee afftgnetJ bf!* ~erm to T. S. befo~e an!, 9ction ReverGonof 

1l1ougbt ; ann aftet tbe alfignmcnt of tbia flr;erm, tOe ~~~~~l~~ 
);)Iatntttf tuba \nas; tbe reconb ~Utrenb~ee of tbe Reberfion maintain In 
blougbt tbt!* 9ttion of Covenant ogaintl tOe DefenDant, tbe A0:ion a

oligtnallLelfee, upon bff! etp~ef!* Covenant to repair, &c. t:1;r:eth
:pon 

gnn upon a Demutter to tbe Declaration the onlp IDue~ an exprefs 
fifon tuas;, ~lbetber tbe Surrendree of Copyhold Lands ifJ Cov~nant to 

a U>erfon ll1ftbin tbe ~urtltetu of tbe @)tatute 32 H.8. fa ill; r;~:~ 8 

to enable him to maintain tbt!* ~ctfon agafnft tbe lLetrec, bp ~ap. 34: • 
1R.eafon of the Privity of Conttratl tral1~f£rteb to bit~ bp . 
lo~ce of that @Dtatutc, 8!* a ~~antee of a lRetlerlion mIght 
at <[ammon lLatu; Ol tubetber ([oppbofb )LonbS ate ll1ttbtn .. Cro 24-
tbe ~eaning of tbat Qct, it being fo~merlp heltl tbep tuete"Platt ~erf;s 
not. Plomer. 

ann after ttuo folemn QrgumentG at tbe ')Bar, it waS atl. Hob. 176, 

jutJgetJ, per Holt Chief J ufl:ice anl) tl)e <[ourt, fo~ tbe ~Iatn~ 
tiff, (viz.) (!that tbe ®~antee of tbe JReberfion of <!l:oppboln 
!LanDS 1lla.a witbin the J1ntentton anb tbe (!fquitp of tbat 
~tatute, which is a remebtal lLatu, anb of great anll unto 
berfal mfe, anb abfofutelp necelfatp ag tuell fOl (!!:OP!'boll1, 
ers; a~ otber!*; anti that bp tbi!* <[onfiruttion of tbe 0ta~ 
tute., no Prejudice can arife to the Lords of Copyhold Ma-
nors; and the only Reafon why Copyhold Lands have been 
adjudged not to be ltrttbfn tbe Wlurbfetu of otfJ£r Statutes 
which contain general \Vords, is becaufe of the RefpeCl: to 
the Lord's Prejudice. 

Quod not,l; fOl tbi~ is) tbe firll cEafe IUbtcb eber tua~ 
atljUlJge!1 upon tbis ~oint. 

3 
Walwyn 
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Walwyn q;erfus Smith. Trin.3 W. & M. B. R. 
Rot. 631. 

4 Mod. 86. W R I T of Error on a 31u't1\Jment ill an inferior Conrt 
~. S~ik. I7 7. of 1Reco~lJ, ann tbe Qftro! affigneo \l)n~ u fong Dif-
s .. c.. continuance of tbe ~Iea ltlbteb appcat£'O 011 tbe lReco~n it 
Dtfcontlnu- Celf· fo~ after tbe 11+'laint entert'O ann t"e !appearanc" of ance of Pro- , 1i"'" , • I) ~ 
cefs is cured tbe Defcn'Oant, &e. tbete tna~ no dIes datus tto~ UItP <[ourt 
j'; a Vcr- teturnc'O to be belD in a ~uartet of a ~eat togetI)ct; but 

h. • tbe (lfntrp ltJa~, tbat upon fueb a IDap (fo long after) tbe 

Curia. 
W'attie~ came into <!Court, 3< fuperinde, &c. 

Sed per Curiam, Ql:bfG being after a dlertJitt, tbe DiCeon
tinuance i!l (llntl bp tbe ~tatute of Jeofails, tnbicb @>ta~ 
tutea '00 ettett'O to infcrio~ <!Courta of )Reco~n. 

'Qrbe Hkc 31ungment wan giben in tbiS arerm, in a tmrit 
of C!Erro~ between Bofon and PhyIer, wbere a iDffcontinu:: 
ance \llil$ atrignctl fo~ (!I;ttO~ after a dlernict anD 31uDgment 
in tbe <!Court of tIJe City of Exon ; anti tbe 3lungment tua5l 
affirmctl in botb <!Ca(e~. 

Bofon q;erJus Phyler. 

Excepti~ms f W R I T of QErro~ on a 31tfogment in Trover obtafnell fn 
~r~o~nc 0 tIJe Court at Exon, and the general Error affigned; 
brought on the Counfel for the Plaintiff in Error affigned thefe Errors 
~ Judg.ment ore tenus. 
10 an mfe~ r . 
rior Court. «(.J ~bat tbe l\!>~oce g tb~ougbout fg tlttccteb to tge ~er· 
* Co. Er.t. jeant~ ot ~aee gel1erallp, not naming tOrm bp tbde -1c p~o· 
3 I 5· pet marnca, a~ tbep ougut; fed non allocatur. 
~~~. Ent. (2.) 'ttbat tbe l\3!ocefS of attacbment agatntl tue Defen~ 
Dyer 262. b. Daht Ulna returnen tbu~, (viz) nihil habet ubi fommon· 

pordl, anll tbetcupon a Capias tuaa awarded againfl: him, 
which is irregular; for tbe )Return of an attacbment in nil 
habet llbi attachiari poteft nee eft inventus in eadem; tbrrfe 
fo~e finee tbiG net urn ItJMJ hlfuffieient, tbe c[OUtt ougbt tD 
btlue nwarllrO an Alias gttacl)ment, anll not a Capias; fo~ 
'thl tbe JI\etucn of tlJe \lttacbment, anll not tbe gwarll tbercs 

of tnbtcb muff warrant the Capias; fo~ tbat llJall not ttrue, 
but tnlJ£tc it appears; bp tbe )Return of tbe Plccetling ll!l~o:: 

I Roll. Abr. (erG, that the firfl: Procefs was ineffeCtual, which doth not ap-
6S~. s pear by this Return; on'O t[J£tefo~e the Capias bl tireD in tbffJ 
't • • 15 . f2]:afe a~ t{Je Utn W>locrfs, wbtcb is til, becaufe 'tin a {I}1)if.: 

a\t)t1t1Jfng of ll!>~ec£rG, anti tbat hl ~rro~ ellen after a iller" 
biet; fed nOD allocatur. 3 (,.) ~be1! 
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(3.) ~be~ bun not teturnetJ an!, Clullom to warrant tbe 

dIfe of a Capias in Procers, fo~ tbat is gillen b!, tbe ~ ~ta~ '" 19 R 7· 
tutt, tubiclJ BoH) not e.rtetttl to tnfetto~ Clouets; ann aU cap. 9. 

tbe t IF'~ecetlenta in tbe lUte <!tafes ftJctn an dlfage '(time t RafL Entr. 
out of ~fnIJ. 169. 

Sed non allocatur; lo~ tbe <!tourt IJeitJ tbat botb tbefe 
QErto~g were (uten b~ tbe appearance of the Defennant, 
fOl tl)('cebp an mean ~~oc£ro tuas out of IDoolS, &c. 

(4.) flClJat tiJe Q.fntt~ (if ull tbe <!Continuances bp Li. 10. 
luna fi('"eraH~ ad quem qUid em prox. Cur. venit, &c. 
blftbout raping coram oj< l}l.libus tent. as it ougbt to be; fed * Raft. Enr. 

non allocatur; fo~ tbat tbe dies datus tullS fpertal to a iDa!, ~~8Ent'314o 
tertain, naming; befole ttJlJom tbe 11('~t Q.Court tuoa to be 
brlD, onll fa neeD not be repcaten tWO" tbe appearance. 

(5·) .tro~ tbat tbe ]uogment \l)a~ deo conceffum efi per 
eofdem BaJlivos in eildem Curia, b~btn it ougbt to be Ideo 
concefl'um ell: per Curiam; fed non allocatur; fo~ botb 
[{la!,~ are gooD, it being fail) befo~e, tUiU it lnas none tn 
([ourt. 

(6.) tltbat tbere lDa~ a Difcontinuance; fed per Curiam, 
toat is belpen bp tbe @ltatut£ of ~(,ofaH~, it being after 
VerdiCt. 
~be 3lungmCl1t U1aJ1 affirmetJ. 

Tallant 'Vcrfus Germyn. 

T HE iDefentlant pleotJetJ Mi[nofmer in Abatement fn Mifnofmer, 
tbh1 JFo~m : not well. 

d· . plea3ed In Et pr~ Jet. J. Germyn (ltlftb on n at tbe <fnl)) venIt & Abatement. 

defend. &c. & dicit, tOat bis .flame hl Germy (mitbout an 
n) anll not Germyn, prout, &c. ann upon a Demurret to 
tOts 19(ra it tDU9 atijungetJ orrofttfi bim; fo~ tfJilt be bon o?l< 
mitten f)fs JJ'lame to be Germyn, b!, bia appeartlt\J nnn Ultl .. 
king vefenee fJp tllot §;2nmr. 
~ut if f.il; l110UliJ bl,n}!: taken anuantnge of tue Mifnor .. 

mer, ~£ fi)OuilJ bflbe pfeallrl1 In tbu, ~illtner! 
Et . pr:x::rl itt. J ?ha n nes ~ermy . q.u i per nomen J. Germyn Raft. 49, b. 

fl1penlls Ilnplaettatur vemt & dICH quod, &c. ann fo~ tl)h, 
Defnait, lutlgment tbat tbe iDrfentlflut fi)oulO anftlll?t ou£r. 

Stokeld 
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Stokeld rverfus Collingfon. 

t~~~~1t b a AattfOry Oil tbe ~arc on febrrnll~~omtfeg, tbe fitll f1Jn~ 
Com7ni{fl~- fpeClal, (viz.) [[lIJerrag tbe W>laintiff, at tue ]n{fance 
ner to take of toe Defen'Oant, ferbrll a~ a ([ommiffioner fo~ tbe .[)e~ 
~foen~:l~it_ ~entHlnt, in n certain ~utt nep£Il'Oing bettueen bim anti T. S. 
neffes for his lit tue Q};tclJcquer; tbe Defennant, in conGderatione 
Labour. ;nde, p~omtren to pap tbe ~faintiff aa mucb as be llJoulll 

befftbe fo~ bta labour anb w>ain~ tbetefn; tbe otbet were 
general Jj>~omtrea in tbe common jfolm, &c. 

gfter a dternfct fo~ tbe l.9lafntitf anb entire iDamages 
giben, it tmu~ objeffeb, toat Cucb Damagell ougut not to 
babe been giben, becaufe tbe fpectal Jl!>~omffe tnas:; botti, 
fo~ tbat a Commiffioner extraordinary ad examinandum 
teltes, either in the Court of Chancery or Exchequer, (tJa~ 
an IDfficer of tbe ([ourt, in mborn a ([ruff anti ([onfinence 

1
6
Roll. Abr. was tepofeb bp tbe ~ommimO", anb ougIJt not to be at tbe 

~ Roll. Rep. Jaomtnation of tbC U'utti£9, ann tbrrefo!e tbe Jj>laintiff tn 
10,. tue ~tecutton of tbe QCommilTiol1~ ntn no mo~e than mhat 
t~~\j.5' was:; bi~ IDutp, fo! tubicb be ougbt not to be t£warl1el1 b1' 
! Inft. 156. tbe ~attp, becaufe it looka like ')5~iberp. 

13ut anjung£b per totam Curiam, tbat tMS action turll 
lieS upon tfJill 9Wattet; fo~ tbo' a <lI ommtlTioner fa an SDtft, 
eft of tbe ([ourt, pet tbcp cannot compel btm to attenb all 
gatnfi bt~ Will, ann tbct£fo~e the J;>attiea ate to take <[are 
to name rucb Werfon!l tubo mill (crue tbcretn ; ann 'tta rca: 
fanable tbat ft llJoulD be at tbe ~barge of bim fo~ tubom be 
omctate~. 
~be Wlafntiff bab 3lubgment. 

P~ge 'Verfus Wats. 

Adminiftra- ASfumpfit againfi tOe iDcfenl1ant, as abmtnfffratol, up, 
~o; af;er~_tlP- on a W~omire mane b1' tOe 1nteffate. . 
mife of the ~Oe Defennant pleaneb tlno fCllcral150nba In 13ar, ann 
Intcfratc, rOllcIUnell bts 1!+llea ltIttb a general Plene ad minifiravit, 
pleaded two ll'" . . 
Bonds, and without confeffing an!, atrets to be til IJ19 Jpanna. 
c~ncluded 'QJ:he lSlaintttr replie'O fpecfallp, that tbl' Drfenllant ball 
Wdltl~ flene

"f alfets fufficient, b"fille~ hlbat \Douln fatt~f!, tbe fain t\tlo 
a mmlJ.raVI • " 

13ontlS. 
I ~nb 
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ann upon 8 Demurrer to thf~ )Replication, per Curiam, 

tbe general Qtonclufion of the ~Ica in '158r batb wattleD 
tbe [pectal ~atter of the 150Itll~, tberefo~e tbe ~[afntiff 
fiJoulti IiItetllife babe repIietJ g£uerallp, nnll not fpeciallp, ut 
fupra. 

13ut no <[ounfet appearing fo~ tbe Defenbant, anll tbe 
3llfue ofercb being ro~ bi~ Q\bbantage, anti be refuan!\, it ; 
~be ~latntiff bab l!Ullgment. 

Tucker rverfus Hodges. Trin. 3 Will. & Mar. 
B. R. Rot. 465. 

IN Replevin, &c. tbe iDefenbant motle Conufance aa l)6af: \Vhere aU 

litf to A. B. anb C. fOl )Rent arrear of a Fee-farm. ann ~:n~~f:4 
ret~ out a ~ttle ftom tbe <!Crotun bp a ®~ant ftom tbe Lcafe for 
Lord Hawley, ann the tell of tbe QI:tuffec~ fOllL\ing Car. 2. Years ought 

nameb in tbe 0tatutc fo~ lJtfpofing Fee-farm Rents, acco~n· f~rttei~e:he 
tng to tbe ~lo11Uion thereof.. Pleadingso 

'QCbe h!>lafntiff replies, tbat fJefo~e-King Car. 2. baD anp 
~bfng tn the )Rent, &c. King Jac. I. \t1a~ feiCeb in Jrce of 
tbe W>lace tnbere, anb bp biS letters i>atents (tbe Qf~em. 
plification lllbeteof, as fat as it concernelJ tbts ~attet on~ 
Ip, mas llJetnn fo~tb, anb gOOll) grantelJ it to Sir Fra. Ba
con anD otberS., fo~ ninetp-nfne ~ears abfq; aliquo inde 
reddenda, lubofe <!Effate, 'QCitle anb 31ntereff tberein per 
diverfas medias affignationes devenit cuidam Thom~ North
more, tubo being polfelfell, &c. l1emtrell tbe fame to btm 
at mill, &c. 

anb upon a general Demurrer to tbiS RepUcatfon, fe 
Inas abjungel1, tbot tbe 15ar tua5 ill, beeaufe tbe Defen:: 
bant ball not ret fo~tb all tbe mean Affignments as he 
ought in his Plea at large, fo~ be claims unlJet tbem, anti 
muff be p~tb~ thereunto; anll tbe Difference t~, tbat wbere 
tbe lSartp pfeabing bettlle~ an <!Effate to bt5 QlJllerfarp 
unnet tnbtcb be llotb not claim anp 'QCbing, tbere fucb ae: 
ncral ~feOl1tng fa rumetenr, betaure be batb no ~ean~ to 
know anotber ~an's ~ttle; but 'ti~ otbertlltfe where ~e 
~fmrelf ctaima lIntler it ; quod nota. 

31utlgment fO~ tbe abowont .. 

Ee Carvell 
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Where a 
Letter of 
Licenfe is a 
Defeafance, 
and plead
able in Bar. 

Carvell Executcr of :Codfworth rverfUs Edwards. 
Trin. 3 Will. & Mar. B. R. Rot. 349. 

D EB r upon Bond, attn Uketutfc upon a Judgment nue 
to tbe fB:Hlato~ Dodfworth. 

~be IDefennant pleatle'O in 150r Letters of Licenfe unnCt 
tbe l1>an'O anb @'eal of tbe '(!C£lfato~, tnbtcb \nerf mane be" 
tween tbe Dtfcntlant anb bia ~renito~s, to tnbtcb tbe ~e" 
flatoJ mag a lEJartp, reciting, tbat tnberfaa tbe {)crenllant 
bab a Bight in Cucb a tpoufe; nnb it tnas tberebp agtcctr, 
tbat be fiJoUltl gibe )power to tbe qreftato~ to feU tte fame, 
anb to '0111i11e tbe ~onep in ll!>~opo~tion amongft tbe <!trent" 
to~s aa far as it wouln reacD; anb tbat upon lRecetpt of 
rueb tbeir w>~opo~ttong, eberp of tbe faib Qtr£tJito~s fi)oUll1 
gibe tbe i)efl'nDant a )RelraCe of aU ~attetS, &c. ~2fo~e 
tbe agreement! anD it mal'S fartber agreeD, tbat tn tbe 
mean [[lbtle, anll until tbe fain 11>0ufe fiJoulh be COlll" anti 
from tbenc£ro~tb afttr tbe Cai'O William Edwards fi)aU not 
be Cueb o~ p~orecut£b at la\11, o~ biS ~ttron o~ 4DoollS mo~ 
leftetl bp aup of tbe faiD {ltr£tlito~fJ namell tn tbe Caib Qrti· 
cleg, ro~ an!, ~fJtng pall, fub prena relia-ion. & exonera
tionis debiti vel debitorum talium perfonarum, as llJan [0 
fut o~ p~ofecute, &c. 

'fiI:be 1~lafntitr matle t1 fribolouS Replication, anb up# 
on a Demurrer to it, tlllO i'bjelfions tuere mane to tbe 
Ullea; titft, tbat tbbl ~attrt in tbe Letter of Licenfe COlt# 
Often on'p in Covenant, upon tubtcb an atUon mfgbt be 
mailltainelJ, but it cannot be pltatlett tn Bar to tbe p~efent 
gttion. 

~~y~~p. 52. (2.) ttrbat tbis fS a prrfonal Lien of tbe .fil:eflatOl onI!" 
Dyer 65. fo~ bfS Executors ate not namen; anll it bctnIJ a 1genaftp., 
3 Cro·S39S. 'ti~ tbe Came in mature tnttb a (!ConDition; anti perfonal 
~~:'St~t~6. Conditions will never extend to Executors, unIteS e.tp~er. 
Merch·4,. Ip namen; anb to p~obe tbat ~atter tbe cztare~ in tbe 
1 Roll. Rep. ~ ~atgtn wete ettelJ. 
;8: Inll. ~56, 3Jt lllas arguen fo~ tbe Defentlant, tbat tbid f~ a Releafe 
Z?4- b. ann 110 Covenant, ann tbe mO~bfJ of tbe i)eetpare neneral 
Z 1 H. 7· z3, not to rue at any Time, WbiCb amountfJ to a Releafe; anb 
~4Roll. Abr. tbts [)tfferenee i~ t"ken tn tbe 15ookS, (viz.) wbere tbe 
403. JRefiroint i~ onlp fo~ a certain Qrtme, anb tnbere 'tiS not 
Z BuIll. 95, to fue' at all; tn tbe tirll ~are 'US a Covenant, lIut fn tbe 
~fdgm. I I 7. latter 'tia a Releafe; ann to p~Obe tbiS, tbe (ZtaCe$J in tbe 
I And. 507· t ~atgin were ettetr. 
3 Cro. )51. 3 ')Slit 
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15ut per Holt Ch. Juaice, tbis is a Defeafance, ann no 
ReJeafe linD be citeD Moor 811. ano tue wbole ([ourt tnere 
of tbat ~Ptnton, anD tuat it being a goon [)efeafance is 
pleadable in Bar. 
~ee Aorea bet\\1een Ayloffe and Sckrimpfbaw, tbe (arne 

t90int. 

Leech rver(us Thompfon. Pafch. 3 W. & M. 
B. R. Rot. 22 I . 

W R I T of <!Errol on a ]ungment tn a (pedal QIetnfff tn Surrendt;r 

C. B. tubcre tbe (!tare upon tue lSleaDiltgll \tJa.a a.a t~ I~fca~~ 
followetb: hin~il1Rc-

if. ~ne Simon Leech tua~ (ClreD of tbe lLanns in IDue" mamd~r, not 

fitOIt fo~ JLife, RemainDer to bta tirft, feconn ano tUirO €5>on, ~~~dt~~t~_
&c. in '([ail, JRemoill'Oer to Sir Simon Leech, (tue ~fafl1ttff anal AlTent 
In ~rrol) til jfee. of the Sur-

Simon Leech (tbe t!rrnant fO! ILffe) bero~e be ban an!, Jlf# rendree. 

fue bom, (cale'O anll e~ecutell a DeeD purpo~til1g a ~url! 
tenDer of all bt.a <!Eftatc, &c. unto Sir Simon tbe Bematn. 
nft ~an, wfJfcb iDeell be (tbe ~el1ant fo! lLife) beltberen 
to r. S. aa IJi~ IDeeb, fo~ tbe (!1fe of Sir Simon Leech; but 
it war.; fOllnb, tbat after'nHlt'Oa tbe faib Tenant for Life con~ 
tinuen in J1f)olTelfton as fo~metl!, fo~ 5 ~eara, anD tbat tbe 
fafD Sir Simon Leech Dill not know of tbe (ain [)eell of~ur~ 
rcuDe t unttl rucb a Dal', tnbicb tna.a 5 ~eltta aftet it wns 
erecutEtl ; anb tbat tbFn be agreell anb confcntell to tue fame 
anD not befo~e; and it was farther found, that within the faid 
S Years, and before Sir Simon Leech baD attuaUl' confentfn 
to tbe fain @llltrellDer, tbe fain Simon Leech (the Tenant 
for Life) baO a ~on bo~n, tubo tn!l~ now tbe JLetfo~ of tbe 
l~latl1tt1f in <!EJectment. 

'Qtbe ilnuellion was, whether this Surrender was compleat 
in Law before Sir Simon Leech, (1)0 war.; to take tlJerebp, 
baD attuallp atfenteO tbereto; for if fo, then the contingent 
Remainders were deO:royed, becallfe the particular Fftate 
upon which they depended was determined ann gone befo~e 
tbe lRemainnet couln commence. 

1But if tue Delivery of the Deed tuaa onf!, a 1I3eginnfttg 
Of tbe SlUrrel1Der, anb an aCtual arrent of Sir Simon Leech 
\Una necetfarl' to compleat it, then (he particular EO:ate was 
not defiroyed until fuch Arrent made,befo~e wbicb {[rOle tbe 
!l0nt ingencp bappellcO, anti tbe iRemain'Oer affuallp lJc(fcO 
ttl tbe @lon tbe JLftfO~ of tue Wlatntfff) anll tUen Sir Simon'~ art 

E e 2 {cnt 
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rent came too late ; fo~ bp tbe brtlinrr of tbe JRrmaintJct in 
tlJe ~O", aU W>ombifitp of a @:urrcnber bp tbe T rna n t for 
Life, to the mediate Remainder Man in Fee was taken away. 

~n'O after feberni gl'gtlmf.nt~ In C. B. it tuaa aDjungco 
ro~ tue ll!llafntttf, (viz.) tlJat tlJe ~utrrnn£t maa not com~ 
pleat bp tbe IDehbccp of tbe Dcc'll; but that an aCtual Af
fent of the Surrendree was abfolutely neceffary to compleat 
it, ann till rucb arrent notbing palTetb out of tbe €J)urreu= 
l1er01, ann tben bp QtonfcQu£t1ce tbe '1i3ittb of tbe ~on be. 
ttueen tbe [)eltberp lInb tbe arrrnt of tbe ~urtfnb~£e" bin 
oenrop toe 190fflbUltp of tbe ssutt£utJer, anti no Relatfon 
of fttme can make tt gooi). 

1But Jufiice Ventris tuag of 11 c011tent11 gopfnfon, (viz.) 
flrbat tbe fLam tuill {ntrlltJ an alfrnt in t(Je €j)tltr£nnlee~ be., 
eaufe tbe @>uttfn'Orr tuna fo~ bIg ')Benefit; anti tbat fmmes 

lliatelp UPOIl the {)rliberp of toe IDectJ, tOe <!fllate patreD 
out of tbe Tenant for Life., aub befirn in Sir Simon Leech, 
a~nlJ tbat in fucb ([arrs tlJe Clftlate botb not t£tl1am ill tbe 
eurrentJero~, until tbe arrent of tIJf ~urtenn~£e, but par" 
fetb tmmebiatelp, anti bell£tb in bim until an aCtual Dif
arrent. 

')Sut tbe 3lubgmcnt tua{f affirmelJ bp tbe tubole ~autt of 
B. R. fo~ the Reafons fupra. 

The King, f5 c. ruerfos-Jnhabitants of Hornfey. 

Prefenr~ent 0 N E Buck a ]ufifte of Weace of Middlefex, p~erentell 
ulon v~~w tbe Inhabitants of Hornfey, tn tbe Q!:ountp of Mid
~f j,J:ce:ce 

dlefex, at tbe Quarter-Seffions, upon biS own View, fo~ not 
~hat a way repairing tbe JPflJbtnapr; leaning to Hornfey, tnbtch @~erent~ 
15 out ofRe- ment belnlT remObeb bn Certiorari into B. R. tbe Defendants 
~~ u ~ be pleaded Not guilty., and th€ Cau~e was tried fore Holt 

Chief Ju{lice, at tbe @>ftting~ III Middlefex, anti tbe 3!urp 
founb a fpeeial [terbla~ (vize) That the Way was out of 
Repair, but that it was not a Highway, but a private 
VVay. 

", Lev, II 2, Et per Holt Chief Jufiire, tbe aterlJfct i~ agatna tb£ 
IDefennant5, becaufe tbep pleat1£b Jaot Builtp, upon ltlbtcb 
1tfue it canuot be giben tn (fbtbence, that 'tiS no High
way, but tbat ~attet oUlJbt to babe been pleaneb fpe
dally. 

~nlJ be beltr, tbat tnbere a J unice of Peace prefents 
an Highway upon, his View,· to be out of Repair, 

tbete 
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there tbe l1!>arties ate tRoppeD to pleaD, that it is tn 
iRepair. 

')But tbe otf)er JUbgr~ were againft bfm in botb ~ofnt~ ; 
fo~ tbep belD tbt6 ~attrt miglJt be gluen tn ~\JttJence upon 
tbe general Jlifue., and that the Parties might traverfe th6 
Non- Repairing, tho' the Prefentment was upon View; fOl 
tbat cannot be a greater ~{fopp£l, tban tbe ginbfng of 11 
41D1onn lurp tubo ate UPOll £Datb. 

13ut tbe tubole ~OUtt agreeD, anD CaiD it waB fa abjubge 

tn bp Hale Chief Jllnice, that if the Defendants plead . 
f pecially to fuch a Prefentment, (viz.) tbat tbep ougbt not I SLd. 14°' 

to repair it, tI)CV muff Ifketutre llJetn tubo ougbt to repa{r, 
o~ £Ife tbe JF)lea lUtU be ill. 

Hawkins ruerfus Cook. 

I Na Prohibition tbe ([afe tna~, Cook Hflelte'O in tbe @>pf6 Libel for 

ritual ([ourt agotnff Hawkins, for Defamatory Words fc~ndalol1$ 
fpoken in London, (viz.) Thou hadfr a Bafiard after thy :c~~~ lo:
Husband's Death, ann @lentenct tuas gtben tlJ£re againt1 don. 

Hawkins, from which he appealed, ann now moben fo~ a 
It!l~ob{bttion, ruggefffng tbat tbe mo~~SJ ate aHtonable bp 
tbe Cunom of London. 
~be <[:ourt noubteD Whether a Prohibition moulD be 

granten after @>entence; anti pet per Curiam, Cook not. 
\llitbftanbtltlJ tf)e §Sentence map flllng an affton tn London 
fo~ tbe fame wo~ns, to lDl)icb tbe @)entente cannot be plean~ 
ell tn 16ar; nnO bp tbi~ g[geanG tOe ~att)! map be boublp 2 Roll Ahr 
PUltifiJeD fO~ one ann tbe fame ~bfng; Curia advifare 3 [9-' , 
vult. 

Jones ruerfus Bew. 

U p 0 N a ~tial at ')Sat on an 9llfue tlfrelfen out of Office of II 
<[banter!" tbe <!tafe tuas ; Commilfary 

if. ~()at tfJe Wl~cnccctfo~ of tbe Plefent BHbop of Lan- grantc~ [0 

daffe, nin bp IDeen grant the ~t11ce of Chancellor or Com- ~~C;!;~~_ 
milfary of tbat IDiocefe unto one Loyd, and to Dr. Jones Jim, good. 

(tbe ~lafntUt) to bolO tbe fame Conjunaim & divifim ta 
tbem, anb to tOe Survivor of them. 

J1t was ilgteen bp tb2 <!.Couned all botb eiDe~, anb maDe 
n It!latt of tbe <!tafe, tbat tbfJJ eDffice ban betn anciently and 

ufualJy 
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ufualJy granted to two conjunetim & divj{jm and to the 
Survivor of them, wbicb appeareD bp feucrut' olD ®~tHHg 
nOID p~ollucen ot tbhl 'Qrrial ; anO nom Loyd brinlJ tleniJ 
Dr. Jones claimen tbts {)ffice bp d1irtue of tutn @~ant {lP 
~Ututuo~l1Jip. 

13nt Dr. Bew UJe p~efent Billiop of Landaffrefuffl1 Jones, 
anb grantcb tbfS IDffice to bt~ ~OI1 Mr. Bew, Wbo toas 
fuen bp Jones, &c. . 
. ~nll tbe Ottlp ID.uellton wafj, tubetber tbis (being a judi

cIal Office) couln be granten to two Conjunctim & divifim. 
aftet feueral arguments, it wna alljungell, tbat tbig wag 

a goon <t5~{Jnt, ann tbe p~fnctpal )Renfon of tlJe Jjullgmcnt 
lUag, becflufe of the long and confiant Urage, ann tbe 
SDmcc~ of mort of tbe Billiopricks in England, arc ann babe 
been confiantlp (0 grantell, (viz.) to two Conjunttim & di
vifim, &c. 

The King 'Verfus Warrington. 

4 Mod. 65' INformation agafnff one of tbe ~betftTg of tbe City and 
~·i:·Ik. 144. County of CheOer, whcre bp tbeie QI:batter tbe!, babe 
s. c. two Sheriffs ; upon mot gufltp pIe allen it ~umJefiion tuas 
Where there matle on tbe Bolf, (viz.) tbat tbe IDefennant fa one of tbe 
:;:s t:~:he- @>bertffll of tbe Qtit!'; ann tberefo~e p~a!,en a Venire facias 
onc'a Party, to be ntrrctell to big <!Companion tbe otber @)beriff onlp, 

f
thc. Venit'e b wbich tuil~ none, anb be returnen tbe ~urp, ann a [letottf 
aetas rna y e 1 d . 11: h D C d direfrcd to was la agatn t e elen ant. 

the other. ann now it waSj moben tn g:rrert of 31ullgmetlt upon tbe 
®tfowntlltng tbe Venire facias, fOl tbat in tbis ([are, tt 
ougbt to babe been llireCfell to tlJe Coroners, anll not to t~t 

* Brown!. otbet ~lJetttf, bectlufe tbofe ~\no make but one ®ffic~r, ann 
Brevia Judi- fo~ tbifJ teurpofe tbe ~afe~ in toe * ~iltgtn were etteD. 
cial' 396. 
:2. Brown!. Ent. 44. 14 H. 4. 34. Ie H. 4, 9· Bro. Return. 4 2. I Roll. Abr. 492,· S H. 6. H. 
I ero. 1,8, Stile H2. ,6 H. 6. 1. 8 H. 6. 26. Plowd. ,82. 

13ut on tbe otDer eine it wag faitl, tbat tn tbe ([arr£' of 
Bethell, Sheriff of London, againft Harvey, anti of Rich, 
Sheriff of London~ againfi Player, tbe Venires were ntreif£tJ 
to the other @)f)erlff alone, (viz.) tn tbe fitrt <lCafe, to ~be. 
rtff Corniili alone, ann in .tbe otber <lCafe to Sheriff North a· 
lone, linD tbe fame ~~c£ption taken in botb ~are~, but 0, 
berruleo. 

ann at anotber iDa!, Parch. 4 Will. it wag a'bjungeb l1p 
tlJe tnbole Ilrourt, tlJot tbe Venire facias \l1~tl toeU awarDeD. 

3!uDgment ogatnff tOe [)efentJal1t~. Gum .. 
3 



7~erm. S. Hill. 3 W. & M. B. R. 2I~ 

Gumble ruerfos Falkingham. 

1m a Prohibition tbe «are tuRSI, (viz.) Falkingham, Rec- Modu~ as to f 
tor of H. Ubelfell in tbe QConfi(fo~p.QCoUtt of tbe IJ6UlJop ~h~~~~_~ill. 

of E. fo~ Tithes of two Mills, tbe one a [[later#mtll anb 
tbe otoer a Wind-mill, anll tbflJ Demanll tuas of predial 
Tithes, (viz.) ~be tcntb ~oll.lItlb. 

Gumble plean£n a Modus of 2 s. 6 d. a~ to tf]e Water
roil1; ann as to tbe Wind-mi11, if anp Ql:itoca ougut to be 
patn, it ougbt to be perfonal Tithes, (viz.) €be Tenth of 
the Profits, and not the tenth Toll-difh. 

FaJkingham toe JRect01, bp imlap of additional Libel, tHl 
tbc!, call ft, t£plie~, tbat as to tbe Water-mill, Gumble 
tall aOllen a ~afr of new Stones to tbat ~fU, anD bl' tuat 
~eans tbe Modus wa~ DeUroptb; ann an to the Wind
mill, bt replieD, tuat bp tbe <!tanon lLaw, attn b!, tbe lLam 
of tbiG lLann, It ougbt to pa!, predial, and not perronal 
Tithes; ann tbenupon tbat €omt p~oceelleti ftr8tntl 
Gumble. 

antJ notu it waf,; mabEn fOl a Prohibition, fuggefting it 
Modus all to tfje Water-mill, ut fupra, anti all to tbc 
Wind-mill, be ret f01tb tbe @)tatute of Ed. 6. concerning 
flitbell, (viz.) That Tithes ought not to be demanded if 
not antiently paid, &c. anti fartber, tbat If anp ~ttbes 
1lJne bue fOl it £gtll, tbcp ate onlp perfonal Tithes out of the 
cleat @~ofitll of tOe ~tIl, anll not tbe tentb Toll-difh, as 
1Ua~ Oemanbeb. 

In the arguing this Cafe, two Quefrions were made: 

(I.) [nbetbet tbe Modus f01 tOe Water- miIl tuas llellrops 
£11 b!, tbe QOottion of anotbet Pair of Stones unbcr tbe 
rame Roof. 

(2.) fil:be otber mutafon upon tubtcb tbe grrat Doubt bill 
atm~ tuas s tnbat Jltini) of ~ttoes ougut to be paiD ont of 
il titheabIe Mill; tf onlp perfonal Tithes, (viz.) ~be Tenth 
of the clear Gain, 01 eire predial Tithes, (viz.) arbe Tenth 
of aU the Income in general. 

gnb tbe Qtafes fn toe -I.: ~argfn Inere dUll fo~ tbe Pro- * R Il Ab 
hibition, anti fo! toe Cltontinuance of tbe Modus. 6;2.. o. r. 

R 11 b 
12 Rep. 36• 

1 o. A r. 641,652, 656. 4 Rep. LutterclJ's Cafe. Concra Sir 'rho. Pope's Cafe. F.N.B. 5 I. 

H. 2. Roll. Rep. 84' 1 Roll. Rep. 4()5. 2. Init. 4901 62.11652.. 2. CrO.42.9. I Brownl. 3" 

Et 
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Et per' Curiam, tb~ Modus t~ not l'IeffroprO bp tbe ao. 

llition of t~e new Pair of Stones; but 6.0 to tbe otl)ft ~nte 
fer tbcp 'bonbtfb, ann tbetefo~e a J.j!)~obibitton n:Ji)~ JJrnntro 
g£neraU!', on Wurpofe tbnt tlJe Ji)Olht map come befole 
tlJcm upon a iDeclaration ann [)rmttrttt to it, [0 tfJot tbe 
~atter mtght recct\le a (oleum iDetetUltnatton bp tbe 
([ourt. 

Mallacke qui,tam, &c. ruerJus Speering. 
Debt upon 

f~: lerli~ute DEB ~ upo~ tbe 0ta~ute J 2 Car. cap. 2 5· fo~ felling 
Wine wi!f,- [[line l11ttbcut a !Ltcenfe; tbe ~latntUf began tfs 
out Licenfe. Declaration bp map of Redtal. 
: Q:tod cu.'" .If. Pro eo videlicet * quod cum tbe Defenbant at feberal 
If ~ffiA~lOn ~tme~, between fucb· a Dap anti [ucb a IDap, ban foln 
~nd B:~t~ry Wines bp tRetall bp tbe 19int, to n:>erfonD unknown, (viz.) 
is ill, and fit l\Dtntn of Port ann fi~ ~ints of Claret, &c. all wbfcb 
:~l::r%e~t aline tuaa folb to be b~ank anb conrumcb in tbe De fen. 
z Lev. :~6. lJant"s J1)oure, be (tbe Defenbant) fo~ aU tbat ~ime being 

not autbolifeb Ol enablen in tbe 9!J}annet anb Jfo~m as tbe 
etatute in tbat Citafe mabe botb p~ercribe anb appoint, con
tra formam Statuti, per quod aCtio accrevit, &c. 

~ehc~:~att~:n [t,pon tbe general ]true pleatleb, tbete wan a dtetbict fo~ 
is not pofi- tbe ~Iafntttf; anti notu it was moben in areea of ~unlJ' 
tive, but by mcnt, tbat tbe Detlaration is not pofitibe, but bp [[lap of 
~:( ~!c- Recital onlp, ann fa tlotb not birealp 'barge tbe Defennant 
cum, &c. ltJitb tbe Ql:rtme intenbell. 

Sed per Curiam, «be t13laintftf bab 9\ubgment, fOl all 
tbe ll:>lccencnts in tbe It&e <!l:afes are after tbiS ~annet, a~ 
in Debt upon tbe Statute of Tithes, &e. 

Indueem~nt ~o~eo\let ~bia is an Slttion of Debt tubetefn tbe ®f. 
to theAChon. fence is onlp an 31nlJucemcnt to tbe Slaton; fOl 'tiS tbe 

J)!lon,papment of tbe )1t)enaltp tubtcb is tbe o~ilJfnal ([aufe. 
tCo.Ent.I61. @lo in a Declaration on a ')Sonb it lUas quod cum tb~ 
:;~~o. ,67., i1)efennant bounn btmfelf; antJ fO! tbis tbe @lecebents tll 
z Saund. 319. tbe t ~arlJfn \'(lere ettetJ. 

; Lev. 3:0. 
s.c. 
4 Mod. 58. 
s.c. 
~ Salk. 443. 
S. c. 

Jefferies ruerfus Legendra. 

C AS E, &c. upon a Policy of Aifurance, b1lJerefn an t~e 
mll~bS tuere in tbe ufual Jfo~m, e~ccpttn1J' onlp In 

tbe qtonclufion tbefe mol'l1~ lUere nl1l1etJ : 
3 If. The 
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.If. The Ship warranted to depart with Convoy. . 
d{pon tbe gemrllll'true plroOe'O, tl]e ]urp founn a (petral Spcc~al Vcr

[ler'Oict, (viz.) 'QCbnt tlJe ~fJtp nib depar~ from tbe Port ?f ~Igi~~ ~~ 
London (Ulbtrb lDas tOe lSfart? ftom mblcb fi)e fet out) In the Cafe on 

Company of the Convoy tntentJeb, ann fatten togetbet a ~oliCY of 
ltJltb tOe <ltonbo1.' ag for oa tbe Iile of Wight, in ~utru. A urancc· 

ance of ber [lopoge tOIDntlJ9 Cadiz; anti tbere tbep mere 
Ceparot£'O bp @trer~ of [[1eatber, tbat tbe Convoy put into 
Torbay, anD tbe fnfurel1 ~IJip tltto t{Je Port of Fowey in 
Cornwall; tbat tb~ce IDapg aft£tuH1tlJ~ tbe [[(inn fettfng 
mtgbt to b~tng tbe <!tonDop nOIDil tIJe Riber, tbe ®afier of 
tbe infurelJ @Jbtp raileb out of Fowey on Jf)urpofe to meet 
tbe ([on\)op, but it Dtn not come; altn tben tOe tnfureD 
€J)l)tp Ulua (£iren mttb anotber @lto~m, fo tbat file couln not 
return from mbence file come, but 1tllU~ ll~iben upon tye 
French <[oaft, ann tbere taltell bp the Enemy, &c. 

after fctJ&ral argumenta of tbfil fpettal (lJerllict, tbe 
~Iflint!ff ban 3lulJiJment per totam Curiam, ann tyctr p~in~ 
cipal JReafon IDaa, becaufe tbere tuna no ~annet of JElCd 
gleH, O~ otber Default founn tn tbe @affer of rbe 8bfp ; 
but it appearen be bUb none all biS leotner to keep <[om~ 
panv Witb tOe Convoy; ann 'tia £tp~£ll!, founn, tbat be de
parted with Convoy from his firfr Port, mbtcb ftl1fmers 
toe rno~nfj of the Policy; but tt mouln IJabe been otber~ 
Inife if anp jfrnuo o~ .JElegl(tt ban been founn in tbe 9)!}aller 
of t[)e infUl:en ~[Jip after bis Departutf, notlnttbffanllin1l' 
be lJepartctJ out of tbe fitfi l\!)o~t tuftb QtOl1b01.'; fo~ tbe 
~eal1illg of tbe [[Io1na (warranted to depart with Con
voy) at£', tbat tye tnfurelJ @>I]ip fiJouln keep Qrompanp mttb 
tbe <[onbo)" tbe woolc illOpolJe, if pomble. 

Sir Jalnes Snlirh's Cqft. 

MAndamus to reffo?e bim to tbe 191ace of Alderman of Mandam~J to 
I C· f L d I J1') rcftorc imn . t le fty 0 on on; upon tge .Ii"rtUtll tbereof Ser- to the Place 

jeant Pemberton tbua arguen fo~ b[m : of Alderman 

ff. 'Qrbllt ft Corporation ia an artificial '1l3onp compore)) o} te Jity 
or llfbera COllffituent ~embl?rg ad inftar Corporis hnmani, 0 on on •• 

anll tbat tue ltgamenta of tbiS 15on1.' POlitick o~ ortificial ~~~ !}C:I11-
15011p, are tbe jfrnt1cbifcS ann !Libertiea tbcteof, mbtcb Corporation 

binl1 an'O unite aU its Wembeta together, altO toe wbole 
JIrilme anO (!f[enee of tbe ([olPo~atton (onuff t[Jerefll. 
ann tuben a QllO warranto is; b~OU!Jbt o1Jafnff a <!ro~pola~ 

F f tion, 

o 
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tion, tbe mlttt calls tt a francbife, lUbtcb it tfS berp p~os 
perlp. 

z Ed·4· 5, 6. ~bnt etJerp ~~ant of a Franchife batb a (!l:OltbitiOlt ttl:: 
citlp annctclJ to It bp lalU, tOe ')5~eacb of lUbtcb ~ontJition 
lUlU abfolut£lp lJetetm(ne tbe ~~ant. 

'<!Cbat tbere ate feberal lungments in Quo warranto, 
anti tbis appears in tbe ')5ooka ettell in tbe * amatl1'ln 011 ff# * 2. Ed. ;. "'P J;) 

. 28. beeal :lDccallons. 
15 Ed. 4· 7· 
2. Inft. 282. Yelv. 190. Co. Em. 527. 

'QCbat a llul1gment in a Quo warranto quod capiantur 
amount9 to tbe fame ~bing as a 31utJgment quod capiun
tur in tbe Indicative Mood, like tbe ]juDgment in Debt 
quod recuperet; hlbicb tG tbe fame lDitb quod recuperat, 
tnbfcb appear~ bp tbe fo~m of tbe <!entries, anti b!, tbe 

t Raft. Ent. <Zl:afe~· ettell tn tbe t ~argtn. 
54· 
Co. Ent. 538,559, 9 Rep. 98. 15 Ed. 4. 7. Ryley 2.77. Maynard's Ed. 2.. 16, 24. 

gull tbat bp tbe liUl1gmetlt againft tbe ([o~poaatfon, 
(viz.) t1l:bat it be fetfell fnto tbe lUng'S !!Janns, tbe ')SOb!, 
politick fs bUfolbeD, 

'(!tbts is onlp ~att of tbe arllument of tbe s>erjeant ; ere
tera defiderantur. 

2 DE 
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Bruges rverfus Searle, & aI'. 

I
N Trefpafs fo~ impounnfng bi11 ~IJeep, tbe Defelltlant Prefcription 
jufitfien Damage-feafant ill bia jfreeboltl. for Common 

m-b 1r.\{' 'ff I' .-i r 'b f C of Pall:urc ~ e V atntt rep lei", anti p~e crl fa o~, ommon for Sheep, 
of Pafrure in tbe )!;>lace wbere, &c. fo~ nU bta @Dbeep good.' . 

Levant and Couchant on bts; 'C!!: enrment in Edisborough 
as appurtenant to bi5 fattl 'Q!.enement. 

anti J/aue being taken upon the 19~efctfptfon, tbere wa~ 
a (pettal [lcttlttt to tbi5 Qfffeff, (viz.) \tbat tbe t91atnttff 
ban ~ommon of Wlafiure there, fo~ all bf11 ~beep prout 
(tbe )plaintiff) interius placitando allegavit fed iidem Jura~ 
to res ulterius dicunt, that tbe 191aintttT (Jatt] (!Common 
tbere as well for all other Cattle Levant and Couchant on 
bt5 ~el1ement, a~ fo~ Sheep, a~ appurtenant to bi~ faitl QI:e~ 
llement, &c. 
~be ~uefiion toa~, [[lbetber tbe J1!)lafntiff bntl not {alIen 

fn bt11 Prefcription fo~ Lommon of ~heep Oill!" lnben be 1)00 
([ommon ro~ nil other Cattle liltetutfe, fo~ a )j!)~erCtiption 
tg an entire ttbtng, unO cannot be Oibfoeo, ll~ tOe jpIafntitf 
batb none ill tlJta ([afe. 

'l5ut per Curiam, thfs; f~ a genctllI [lerotct fo~ tbe 19lain: 2 Lev. Z j3. 

tiff, becaufe tbe l:urp babe founD, tuat the lI3latnttff ban 3 ero. 727.., 

([ommon, &c. prout a11egavir, ano aU tbc watter founn 
ftftertui1rtJ~ t~ Surplufage ano lJotn. 

F f 2 
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.ffletu;rtb£ler~ as to tbe Doubt Int£lllletJ, tbe <!Court b!.': 

fug tufllfng to fettle it, lleltberetl tbeir !>pinlOt1, (viz.) tbot 
upon tbe tuf)ole ~atter, tbe [leroict was fuuutl fO~ tbe 
lElia tntf tf, fo~ tbat tbe action tuas onlp fOl impounding 
Sheep; anb tbetefo1e tlJe W>laintiff mfglJt tuell ab~ltJJJe bis 

I Brown). W'~ercrfptfon a~ to t{Jem onlp, finee noUJing elfe tuas lit 
177. Difpute; and the finding that he had Common for other 
Thorogood Cattle, botb not falfif~ his Prefcription, but fiantl5 well 
~e,. Johnfon. tuitl) it. :, 

'Ql:be Plaintiff had 3jul111ment. 

The King rveifus J mnes and Thomas. 

Tre Copi~s INformation BgRfnff tbe Defenllant~ for Perjury., fOl tbat 
~ak~!~~f~:e tbr~ r'roo~e bp Affidavits filcb on JL\eco~n in tbc C!ommon 
a Commif- W>leas, allb token befo~e tbe <ltommftUonrra in tbe ([oun~ 
fion;(;r~ ttl', tlJat tbep lu£rr neber attcllen at tbe @luft ofT. S. who 
~~~ce r:1

- bad brought an ACtion again{\: them tn tbat ClCoutt, anb 
J'rovc ~ Pcr- ban 3iungment bp Default, anb a [[lrit of 3lnQuirp e.reeu
~~:;c:~';;:r~ teb, all tubieb tb~p ret arille upon tb~ faib Affidavits. 
fioncrbcing at tbe amfeil befo~e Ju!l:ice Eyre In tbe Oxford Circuit, 
p~efeffi g.t tbe <it opt£~ of thefe Affidavits tuere p~ob£n to be e.ramfneb bp 
teA lfes. tbe £iD~iglttals on tbe IUe, ann were p~obut£tI in ~blbence 

bp tbe l~~or£cutol· 
Again{\: which it was objected, tbat it tuas no <!tbitlence, 

unlers tbe Qtommimoner \DbO gaut tbe flDatb tuas p~erent 
to PlOUt that the Defendants were the fame Perrons tubo 
mane Affidavit befo~e btm; anb tbereupon tbis iludtioll 
was anjoutn£b fo~ tbe £Opinion of tbe <!Court. 

Et per totam Curiam, the C!opiea fupra ate (!fUfnence 
fufficient without the Commiffioner who adminiftred the 
Oath, fo~ otbettuife (ucb a ~£tjur~ mfllbt be unpunitl)able. 

Ferrers rverjUs ~1iller. Hill. j W. & M. B. R. 
Rot. 693-

I Sal~. zq. I N EjeCtment, &c. tbe iDef£llnant ~leabeb tbat tbe lLan~g 
In EJeCtd- in tl'e Declaration, &c. are anCient Demefne, tn tbUl 
ment an !:I 

ancient De- Jfo~m. 
mefne, if. Et pr<rd' (tbe Defennant) per T. S. attorn' ruum venit 
D
plcfiadnCdd'ntthe & dicit quod tent' prxdid:' cum pertin' tcnentur de T. C .. 

c e a , d' d'd . need not fay ut de manerio ruo de A. in Com prx quo qUI em manen-
defendit vim 3 urn 
eo injuriam. 
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urn eft & a tempore cujas contrariurnmemoria hominum non 
exifiit fuit de antiquo dominico corona: Dom'Reg' quodq; 
tent' prxd' cum pertinentiis a (oto tempore fupradifro placi-
tat' & pIacitabilia fuerunt per parvum breve Dom'Regis de I BrownJ • 

.n." •• d' & I'b' & & h & 57· Reuo 10 euna manern pr:£ non a 1 I, C. oc, c. 
~be Wlatntlff nemurreb fpetialIp, fo~ tbat tbe Defennant 

taD not mone bimfelf a ~att!' to tOe @>uit, which he ought 
to do by adding the Claufe (defend" vim & iojuriam fuam) 
ann reUeD on Littleton, SetT. 199. I In([. 1"7. an'O BrownI. 
Tit. defence. 

Note; tbe [[to~b quando muff altnapg be left cut. 
')But per three Judges, tbe lltllca t~ Wl'n witbout defendit 

vim & injuriam, fc~ it r~ to tbe ]UtiJ)tltctiolt of tfJc q[ourr, 
ann moll of tbe JPlecfDent~ ate [0, tnttbout making any De-
fence, ann fo ts tbe JRl'CO~b of +; Alden's Cafe. * 5 Rep. 

Sed per Holt Ch. Jullice, tbe t91atnttlf 15 not obIilJ£'D to 
take tbe J;)lea tnitbout tbe Defence, as tn tbe ([afe tubcre 
an i)utlaWl1? ig plea'Oen in mon,abilitp, tue ~laUlritf mop 
refufe tbe t9lea, unlefs Jj;~otef~ iu anne~eD ; but bailing at= 
(epteb tt, be cannot ilftert'llartl~ bemur fOl tbat Q!aufr. 

Jlubnment fo~ tbe DefenDant. 

crbe King q;erfos Inhabitants of Colliron. 

U p 0 N a Certiorari to remobe an ®~ber, it appearetl to Exccpeion$ 
be tbus: eo an Order 

"' r J 11.' f P & . f h h· of Seffions u. wo uulces 0 eace, c. feCit ng, t at upon eanng for feetling a 
the ParHhioners of Honiton, Axmifier anD Co1Jiton COI1= pOQr Man. 

tenting tbe laft @ettlement or one Hurley (tben reliDing tn 
Honiton) tt appearftl to tbem, tbat the faib Hurley wtlalaft 
legallp fettleD at Axmi fier; tberero~e tbep o~net bim to be 
temotJeb thither, from which Order Axmifler appealeb to 
the Quarter·Seffions, where the Order was repea1ed, anb tbe 
@Jeffions fartf}rr ol'OetfD, tbat tbe [nttl Hurley fiJouln be te= 
moben to ColJiron as being legall!, fettlen tbl're; but 
tbetr SD~btr bib not rectte, tUat Colliton tuas beatlJ upon 
tbe appeal. 

ano nom it tnos mobeO to quatb tbe laft lIDart of tbig Q)~, That.it was 
tier of @lemons, firll betau[e it tung an original Order as to an onginal 

CoJIiton, anb fo tbtp are b£p~tbeb of an Appeal tnbtcb i~ Order. 

!Jiben bp tbe ~tQtllte; anO tbe @>£mon~ OlllJbt onlp to babe 
bacateb tbe fitfi i>llJer, anb not to baue anp "~Det on CoI-
liton; fOl bp t~ts ~ea.ns Colli ton ts 'bargeD tnitbout an!? 
JRemetlp, notlVltbftantltnlJ tbep (Ollln make it appear, tbat 

Hurley 
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Hurley bun a latEr ~ettIcmntt in onp otOct J\!JariO) tll(Ntr(l~ 
eber., fo~ tbat tf)i~ ®pJl't of ~fmon9 iG pofitiue upon tfJrm. 

Sed non allocatur; beraufe it nppfllt~, thilt Colliron ttJiH.l 
a tputtp to toc firft !)~nctmatle bp tbe two ]tHftceil, ano 
fo bp QIonfequettce to tbe appeal; tl1{Jrrffo~e tfJe ~fmO"r; 
mtgbt tueU fettle [jim upon tl)em, bfumfe bp tOc appetl( 
Colliton wag bcfo~e tIJc ~emon~ ; fecus if Colliton baD not 
been n Watt!' to tbe origina I Order, but mere ~trangerg ; 
fo~ tben t{J£ ~emon~ (ouiO not (barge tbem a53 not beinl\' 

Th ' d'd befo~e tbe ([ouct. 
nota~;~ealr (2.) 'QLbe nett Clftceptiol1 mtl!1, tIlat it tlil1 not appear bp 
that r,he M;n ettl)cr of tI)e IDrOeril, tuat Hurley tua~ Ukelp to be charge
was lIkely to able to the ParHh. 
~~l~~large- Sed non allocatur; fo~ tbt~ is an IDltJet of 0effions 

IJtountlen on a QtompInint concerning II @)rttlrmcnt bp 
anotber IDJller, {Inn tbfrebp It U)all be intenDeD, ([)ilt Hurley 
'UJa~ HIlelp to be (l)i1r{Jcablc., bccuufe of tbe C[ontrourrrp 

I lJet\tleen t[Je l0atUIJe~ ; but 'tiS otbttwife in an original Or
der, fo~ there tt muff nppear, tbat tue Party was likely to 
be chargeable; but bete tbe oltginal fD~net wa~ baCtltetJ, 
tberefo~e it cannot concern Colli ton. 

That, the f (3') ~be nett Qf~£eption weHl, {[;{)at tbere was no Capti
~la:~~~e~ on Of tbta ID~net retutnl?i), fo~ toat {Jere wail onlp tbe @>ttle 
~as not re- ,of tbe ~£mOl1S 011 toe 'QLop, but it tuaa not fatn, tbut ordi
turned. natum fuit prout fequitur, &c. but tbe ®~ner tua~ Ottltnff 

witbout )Rclation to ttl!? ~ttlf+ . , "' . -.' 
That it was Sed non a lJocatur, but beln to be tuell enougb. 
faid, a1 (4.) '(toe fourth Clftceptiolt~rag, tbat tbe~~t~le tua~ ad 
f;JprteYlalem generalem Seffionem, &c. but llln::not fap ,Q:.lartenalem, ann 

e /Onem. tbe @)tatute {S e.rp~era., tJirecttng tbe ~ppeal befo~e u)£ 3lutlt. 
reg at tf}eir Quarter Seffions; ano tI)ts betnganetu Law; 
Dno a new 3lurtatltffott, ougIJt to b-e Hterall!',purfu£n. 

Upon an Or' 
der of two 
JuHices to 
remove a 
poor Man, 
he may ap
peal ro the 
Seffions as 
well as the 
Pitrifh. 

ann Holt Chief J uf1:ice tuaa of tbat £!l)pinio1t, antl tWl.l 
juftice5 contra ; tbetffo~£ It tl1nS aDjournEn to fearcb! fo~ 
10lecen£nt!5, ann upon ~earcb, tbe~ were founo to be botb 
[[lap~, ann alman equallp tn mumber. 

The King rverfus Inhabitants of Hartfield. 

T w 0 ]!utltcr!1 of Wleace mane an Q)ltler to remobe 
Nicholas Wells from tbe @atillJ of Hartfield to tbe 

19nrtff) of Framfield, from Ulbtcb £D~,net \Vells the Party him-
3ru~ 
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felf, and not the Parifh, appealed; ann tberrupon tbe ~er:: 
fiona maDe an [)~ner to return bim to tbe )porta) of Hart
field, from mbenre be Ulaa remotJell; but tbrp Din not be 
an!, e.rp~efa mo~tJ~ vacate the firft Order. 

31t mag now objecteD, t~at tbe Party himfelf cannot ap
pea), becaufe tbe QPpcal fa giben onlp to tbe J13arilb ag~ 
grtebeD, anl) nOt to tbe lPartv temobe'D. 

Sed non allocatur; fo~ per totam Curiam, tOe Wartp 
map appeal as mell as tbe )F)ari{fJ. 

(2.) ~be n£Jt ~):ception was, tbat tbfa ia an o~tgfnal 
flD~net Of @>etrtons:;; an'D befine~, it botb not \lacate tOe 
fira ID~ber., fo~ tbe @letrtons fs onlv to bocate o~ affirm tbe 
,firlt IDtoec .. anll not to make a nem tlD~ller t 

anti Holt ChI Jufiice lUas of tOat IDpil1ion, but tlUo The Seffions 
lutlges againtl Oim, fo~ tbat tbe @)effions €)~net Dotb btl. ordc: ~~m 
tate tOe [)lbet of tbe two Jiufftces bp Implication, becaufe ~~d~reof t~O 
tt olbera tbe contrarp, anb tbat fs fuffictent tn tbiS ~i1re; Jufii~es ~Y 
ann upon tbeir ®ptnton the f1D~ber tuas confirmeb. ImphcatIOn. 

The King rucrfus Berry. 

INdictment upon tbe etatute 5 Eliz. fo~ tterctllt1!l a Return of a 
(traDe in a 15o~ounb, not being bounb Apprentice to Certiorari to 

t n C ·· t ~. f B R tJ. remove an t; an upon a erttOran 0 temoue It nto . . IJC IndiCtment 
~apol malle tbia Beturn, (viz.) Humillime certifieo quod for exerci
ad Seffionem pads, &c. per ;uratores pr~fentatum exiftit fingb ~rade, quod biHa fequens eft vera, (viz.) Quod prcediCt. Berry biD b~:m:l~~_ 
£tercife, &c. omitting the ~Iaure J uratores pro Domino preiuicc, no~ 
Rege prrefentant quod, &c. good. 

'Ql:be firff «lttceptfon tuaa, tbat Billa fequens eft vera fS 
naugbt ; fed non allocatur aa to tbat i>art of tbe Beturn. 

(2.) <!Erceptton Ula~, tbat bere is no 15i11 at all; fo~ 'tiS 
not Catb that tt tuaa prefented by the Jury. 

Sed per Curiam, tbia ia no Betutn to the Certiorari, 
fo~ tbe [[trft commantls to return an 31nllictment; but tbt~ 
fS none, tberefole tbep coulll not qualb It, neitber tuoulb 
tbep. Cuffer thiS lReturn to be fileb, becaufe it tuas inrufti~ 
(tent, wberero~e tbe ~a!,o~ tuas o~berell to amentl tbe Be. 
turn: Et per Curiam, it Return quod hnmillime certifico, 
itl not llOOb. 

Jones 



Term. Pafch. 4 W. & M. B. R. 
---------------------

Jones rverfus Hill. Trin. I Will. In C. B. In 
Winford's Office. 

~ ~C\ 2~6. A<!ttton on tbe 'l1:ilfe bp tlJe @ucce[o~ of a micat 
Vic~rfXr·bi- blOltgbt ogoinn b1!1 w>~£nec£tTo! fo~ Dilapidations, 
lapidations, tubo hp -m:akiltg i1 ferotll) ')Benefice tniUJ ([ute, &c. ban loff 
good. tbt53 illicnralJl?; upon mot tjuiltp pIeoneb, the @Iatntftf baD 

a <Bernat; ann it \Nag now mOUen tn arrea of 3lungntent, 
tbnt tbt~ affton tuoulb not lie, but tbat tbe Plopet Remellp 
lUn!1 in tbe ~pitttUfll ~outr. 

~::,olp. 173, lBut after a long Debate tbe W>laintiff ball 3lungment; 
3 BuUl. 91, tbeee Qtnfrs tn tbe ~atgtn tuere (ttell. 
91, 153' 
Z Bulil. '2.27, II Rep. 49.72. Trin. u H. 7. Rot. 69· Par. 13 H. 8. Rot. IZ.6. Hill. 15 
H. 8. Rot. ,06. Hill. 15 Jac. Rot. 4 i4· 

Furfden rverfu.( Moor. Hill. 3 Will. & Mar. 
B. R. Rot. 364, 

rhc Report ~ 031 ~ • • ? Vent. :'14· W R IT of <ZfrtOl on a ?1utJll'ment ill <!fJ'cCfment in C B 
of this Cafe tbe ~afe Wag tbuS: 
in C. B. IT. ]n Qijefiment tbe @Iotntiff l1eclorcn upon tlno iDe.: 
In Ejeament mtfes; of fcUetol JLmf09 bp feuEtal W'artieS, but lain onlp 
~~f;st:~fc- one Habendum, (viz.; Habendum tenementa prxdiCl:a, fa 
one Haben- l1emtfrll bp tbe ofo~£ffltll frberal @att\e£f fo~ fenrn ~ears ; 
d~;, ,ood, ann fap53 llt bi!1 iDeclaratioll, tbat the iDefenbant entetell 
~:l:ft:t~~. tnto all tile afo~£rain ~cnement~, & ipfum (tbe 11!>lafntiff) 

a firrna flla pm'dicta (in tbe fil1!Jular Jaumber) ejecit expu
lit & amovit. 
~be QfttO~ DtTifftt£n tuag, tbat tbe Declaration lUa~ ill 

'fo~ [([lont of anotlJ£t Habendum, fo~ tl)ftt tbe [tetbict h1 
general; ann 'rl!1 inc£ttatn to hlbtcb [)emife tbi£f tingle ha
bendum relate£;. 

'mut per Curiarn 'ti£i tneil £llougb, reddendo ungula fin-
gulis. 

Laver rverfos Hobbs. 
Where the 
Plaintiff TRefpafs &C. Herbarn depafcendo & folum & fundum 
~;il ~~~~ caruci~ fubvertend. & in folo fodendo & cum terra 
where no~, inde project. aquCf curfum fuurn obftupand. per quod cIau
th~ Damages fum [uum inundate fuit, &c. 
bemg under atpon 
40 I. :2 
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dJpon mot guiltp pfcallCb, tbe 1}!)lofntftf ban fl dteriltct 

011'0 2 d. Oamageg; ann tr)£ ~econtJflrp tefulIng to tax any 
cons more than the Damages, it ttH1G now mobei), tbat 
tbe )?Iaintltf ntirr~t bilbC full cons, il6 in otDer ([ilre~. 

Et per Curiam, <rIpon [ltCl1l of tbe ok ~tatute, tbe t9Iaf", *Z2,23Car.:< 

tiff tlJilll not babe fult ([offg tn tbt~ ([afe, fo~ tbflt it tunG ~~~.9. per 
wttbin tbe bnp [[1o~tH~ of tbe rrl1raintnlJ ([Jaun?, tnbicb ill: Cro. Car, 

loltJ.6 no mo~e ([011.6 tban [)amaJjc.6, if toe Damages ate 16 3, 3°7 
unDer 40 s. quod nota. 

15ut in tl]C Ql:afe of Colethurfl anO Hayes. Hill. 5 'A-'ilI. 
B. R. Rot. 374· ltlbfcb waLl Qr.tefpaf~ fo~ <[balin[\' bt~ 
%bcep, onll toat {Je (tfJ£ Defen'Oant) ad Joea ignota eos ab. 
duxit & elongavit; after a [{er'Otct fo~ tbe J.:!)fafnttff anD 2 d. 
iDamaB'cs, Of fJaD bis full <Zrofia upon 0 9}3otion, p~fnct* 
poIlp upon tOt' [[10~'O Abduxit, wbtcb is tbe Came tn @>ignt~ 
fict1ttoll tn!tb Afportavit. 

ann fee Raym. 487. 'a1:refpnfg fOl tb~owtttlJ bolll" ~talf6 
in a ~atkct, full QJ:Ofifl per Curiam, tbo' tbc Damages 
tuere unner 40 S. 

Jones 'Vcrfus Bow. 

U p 0 N a 'Qrriol i1t 15ar in (!Cjeffmcftt, tbe Cole ~U£tlfOI1 1'hePiaintiff 

ll'HH1, tf Sir Robert Carr muD artunlfp mante'O to Ifa- ~~c~o~:l
bella Jones, bp tv~om be ban ]true, ann unbet wbom tbe p:oveaMar-
19faintiff crilimn. rl~ge, there 

flr-l ~ f ~ ~11''' f n .. tf r, 111:. bemg a Sen-~ oe ~f rlluont, bp IoW-tap 0 ~nttClpa on to tue "l.-[ll· tenee in the 
bellCf, tllbicb tbe ~1t1llttiff lUnll about to gibe, mobeb tbe Spiritual 

([ourt, U)rlt t[J£ I~Iainttff ougbt not to be allo\t)eD to p~obe ~~n~~r~l~:t 
n ~atttfllJe bfttvrfn tbcm, becnufe there ltlall a @lent£llce were nQt 
tn tOc $lrcf)f9, upon t1 ~utt b~oulJbt againfi bet caufa jacta- marrie,1,and 

tionis maritagii; bp tvbtcl) it bll19 'Ol'ct£ftJ, tbtlt there lUag ~~f~~:t~o
ltO ewarrtoITe brtturl?lt ttrm, but tf)ot tbe!' \tine free 011£ of will ~ive 
ilnotber, nun tbilt tbrp mfgbt matt!' fepntut£lp, lnbicb tOrp iu:~dl~:~_ 
afterWilttl13 Dtl,. rence \\hJlrt 

~ni) tlJig ~£Iltrrtce lunll now offercb tn Qtl1inrnre bp U)e it ftallqs in 

l:'>cfrnnnnt's Cfounfd, as fl 'J5or to canclune tbr W»latntttf Force. 

from flltP ~1oof of tbe ~atrtilgf, ttnltf5 be coulD tbew tbat 
tbe fame tnal1 repenleD. 

anb upon Debate tbe <!rourt tnete aU of IDptnfon, tbat 
tfJill @>entenc£, ltllJtlLl ullrrpealel1, wns conclufilJe again(f 
nil ~attrrs Pletebent, anD tbat tbe ~rmpolt11 fltourtS muff 

G g gtbf 
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gtbe <!trebit t.o it ulltil 'Us reb£rfeb, it beinJJ a ~attet of 
meet @lpiritunl <itonufancc. 

ann bctctlpon tue ~laintUT tuas nonfuit. 

Chevely ruerfus Bond. Hill. I Will. & Mar. 
B. R. Rot. 3°7. 

4 Mod.l05· A([tfon on tbe ([nfe on a BiB of Exchange b~ougbt a~ 
SL[.an:te .of . lJalnU tOe Drawer; ttJC DEfenbant pleaDeD, tbat tbe 
ImHatIOns. . 

pleaded to ([aufe of action tun not accrue at anl' '(!time lllttbin fi~ 
an A.aion on ~eatS ante exhibirionem Billx. 
~x~~~n~~ 'fiCbe W'tointttf repUel1, tbat be on~ tbe i)efcttbont are 
br~lU?;ht a- ann \ncte ~£t((Jants, anb tlJat tbiS Bill of Exchange 1lJO~ 
gDamfi the upon account between tbem, concerning ~ercbanbire ,. 

ra\'ler. anD fartber, tbat tbe i)efennant mill; bcponb ~£a, (viz.) 
Jln Barbadoes, fo~ off tbe ~ime after tbe <lCaufe of affton 
accrewelJ, untn furb a [)ap wben be returneD, anti tlJot be 
(ommencen big Ql ctton \l.1itbill two )peutf3 after be returnen 
to England. 

~bete \Uas a friboIou£; lRefoinber anti @)urrejoinner, 
anti tbereupon a Drmurrer; anb in ttt~ €afe it \nas ab· 
jUlllJen as:; foUotnFtb! 

~l;t~:c~~~6. jfirft, f!,IJot Bills of Exchange for Value received are 
ncwv.Ax[on, not (ucb 9!9ilttrrs of account O£i are lntenlletl b~ tbe <!f~. 
the like ception in tbe * @)tatute of JLtmitationl.l. 
Judgment. ('2.) ~bat bp tlJe (!f~c£ption tn tOe @tature concerning 
~~~~~~~: ~erchartts Accounts, no otbrt 2rtiol1S:; ate e,rcepteD tut at: 
1 Sid. 465' tlons of gccount~. 
See Cro. Car. (3.) tcbilt tbe [)efentlant'a being bepontJ ~ea \\1OS no 
,34, <ltrcufe, l.1ecaufe tbe @Iiltnttff mt1Jbt babe BIen 011 i)~tginal 
~Vi~~~ v~n_ agatnfi bim, o! token out a Latitat. ~ee tbe @)tatutc 4 & 
tea. 5 Ann~. 

In an Infor
mation, the 
Offences 
rouft not be 
accumula
ted, but a 
lingle of
fence ought 
to be laid 
and made 
certain. 

The King 'Verfus Roberts. 

1m an Information agatnfi Roberts tbe Ferry·man, over 
the River Mency, Whicb parts Anglefea from Carnar .. 

voniliire in Wales; it tuag lain g~nerallp, (viz.) ~bat tbt~ 
\\Jas an antient ferry ([ime out of ~tl\l1, anD tbat I d. 
fntlSJ tbe urual Bate fo~ tbe W>atrage of a ~an anti f!>o~re, 
7 d. fo~ 20 . Cltattle, 2 d. fOl 20 @)beep, Bee. anD that R? .. 
berts being tbe common Ferry·man bettlleen 7 Septembns, 

2 Anno 
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Anno 2. anti tbe Da!, ofetbibiting tbh.l 31l1fo~mation, injufre 2. Roll. Abr. 

oppreffive & deceptive cepit & extorfit de diverfis Hgeis & ~scro. Jl4. 

fubditis Domini Regis ignotis to tbeattomep~elteral, pnr= 2. Cro. 365, 

liUll that mop, diver~as denariorom ~ummas exceden'. an .. ~ol~v. 38. 
tiquam Ratam & pretIUm pro pa{faglo & tranfportatlone werecitezl{or 

fuis & averiorum fuorum, videl't, pro paffagio & tranfpor .. the Profecu

ratione cujuOibet perfonre cum equo fuo :2 d. & pro quibuf. tor. 

tibet 20 Catallis :2 s. & fie fecund' ratam pr~dict· pro majori 
vel minori numero averiorum, &c. 

<!1pon JElot nuift!' pleanen tbe Defenl1ant \Va~ founD 
Builtp, anll nom it tuaa moben in arrca of 3JuDgment, 
tbat tue Information was too general and incerrain, be~ 
eaufe it ~ln not allctlgc, that an!, particular J1!>erCotl, 01 
un!, (rrtain Jaumber of <lJ:nttle mete feccifn Obet lDttlJtn I Cro. 380• 

the fiL:tme la:tl in UJe 3lItfo~mation, nCltber nin it mrntt. ~9~con. 38, 

011 anp particular ljDrrfon from tulJom tbe rtto~ten !Ratea 
were taken, wbicb tt ougbt to tlo, tbat tOe fingle ~ffence 
mfg{Jt certatnlp appear b£fo~e tbe Ql:ourt. 

anti after great [)eIiberation, t be whole ClCourt was of 
tbat ®pintoll; ann per Holt Chief Juftice, tn ellerp fucb ]11-
fo~mation) a annie [)ffence ought to be lallJ ann arC£ttafn~ 
en, becaufe eberp llf~to~ttotl from ruer!' porticular ~etron 
is a f£parate ann nifitntt ~ffence; anO tbetefo~e tbep Oltrrbt 
not to be accumulaten untler a general ([barne, as 'tis bone 
in tbi9 <lJ:afe, becaufe eacb ®ffence requireS a feparate 
ann biffintt W>unillJmcnt acco~nfng to tbe muantttp of tOe I CrO.43 8• 
£lDtfcllce; ann 'tf~ not pomble fo~ tbe (!Court to p~opo~tion I Sid. 91. 

the fine o~ otber W'llnillJment to tt, unfrfs 'tiS nnlllp ann 
certainlp latn. 

'ttt~ true all Informations of the Exchequer are general 
ag t~ta fG, but tbe JReafon is, brct1ufe tbep ate ro~ certain 
l~el1alties. 

31un'gmrnt tuas arreffeb. 

, Vaughan ruerfus Lewis. 

T HIS tunG a fpecial action 011 tbe Qtafe, b~oU!Jbt a~ ObjeCtion to 
gama tbe Defenllnnt fo~ a falfe Return of a Manda- the Return 

mus, fo~ anm~tting ann ~lneattng the J;>fatntiff 'J5aifttf of ~fu~ :::~~a
New Radnor In Wales; In mbicb the ll3lainttlf neclareD mit and 

tOat tOe Borough of New Radnor tl1n~ an anCient 1BoloUJJb fwe~r ~he 
(!Cime out of SI1tnn, ann tbat be (tbe Wlaintiff) on tbe ~~~;?Jl~f a 

firet Day of O.:1ober, Anno 1 W. & ,M ltJaf.l, aCCOltltnlJ to Corporation. 

~ g 2 tbe 
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tbe t<i.CuJtom tbetl ufetJ, cbtlf~n. 13aUtff cftfJe, fllin 1l30JOHgf}; 
tben JJC [ttl) fo~tb tb·e Mandamus llitfq;£Ji' to tb.£ 'lBmIUf, 
g!~rmen .anD '1BurgefihJ of tbe foiD 16o~purr!), DUO. UU(.f's" 
t{}at the i!)£frulmnt mag ot that flfm£ iHl :il'oerman, anti 
tlJat it belongell to· iJia! to .f~eat tbe ~hli"·tttf; but tOllt 
be (tiJe' ID€fennallt} in nomine of tbe 134 th If, altJ~~IUCtl 
anll 13urgdfr~ .of t1Jt fain ~lOlllIJ, cilufel) if (tllfe lRcturll 
to be. mone tlJ£t£to, (viz.) 'tttl.at tue ~Iatntttf 1Dil~ nelJ.er 
tleffell 13atHff, ubi revera, &c,:ptn quod, &c. . .f • 

€biS . ~oure ,tnDiSUirlJ. :bef~e. Holt Chid Jufrice'l at 
tbe@)ittttlg'£t in Middlefex t tll1il·6t the 'Qt:rlHI, tb~ fonow~ 
tng IDbjetttons wete mutJ£ b!1 tlJ£ QCounfel fo~ tbe t>e~ 
feniltlnt. , . . 

(I.) It appeatebbp tbt€b8tUrp~obucel1, ~bat tfJf~ 
lUiHl no 13o~ougb ~ime out of ~tnn, if£, 'ria laitl tn tIle 
iJ)eclnratton; fo~ tbe ([barter was gnmtetJ bp Queen. Eli· 
zabetb, ann tbel' were il1cO~PQli1ten tbere~p bp tbe marn~ 
of Bailiif. Aldermen ~nd Burgetfes, tub!c!) lUllS II "cUt 
marne tbf.l1 giben; fo tbat tbe l@latntttf (annot be too: 
fen aCCO~1JtnlJ to QCutlom ~tme out of ~in\1, a~ be batb 
a II ebjJl?b. 

Sed non . allocatur ; fo~ tbe QtbartFt tecit£~, '€tbat tbf~ 
h1~a an ancient Borougb, anll fOl OUlJbt appe:Ot~ tbe QJ:har$ 
ter 111 but a ([onfitmatton, ann not a i)etltllttton of tbelt 
anciellt ([ullom£'. 

( 2~) ~be nett ®bjeCfioll tna£i, '(tbat it appeaten UPOll 
tbe ~\lfneltce, tbat tb£ l@latntttT waa (bofell. ~9 ,ber An
no 3. ann not upon tbe firft Day of O~1:ober, as; 'tiS allenge'O 
in tbe ~[)eclaration; ann 'U£i lafO, tbat be Wihl cl£ct~n i~~ 
cundum co-nfllefudinem on the firPc Day of OCtober, tubfcb 
16 llot fo, becaufe tbe· ([ullom to cboofe, &c. if$ upon the ')9 
Day of ,ber, ann fo tbe ij!)lafnttff butb failell in tbc Cullom, 
fo~ the Day is Parcel thereof. 

Sed non allocatur; brc6Ufc the Day is not material, fOI 
tbot tbe lG'lailltiff batl) PlOllftJ bimfelf to be cbofell UPOll tbe 
cutlomarp IDap, (viz.) 29 7ber; fo tbe IDap ill tbe [)ecla~ 
ratioll fs but Jfo?m, ann being laiD befo~e tbe gctton b10ugbt 
'tiS \neU £nolmb l but ft· [)tHl been otfJertntff, if tbl? t@latn~ 
tiff ban I~(n tbe f(gbt Dap in bi~ fDeclarattQn, ann ban 
Plobell bimfelf c~ofen upon a ll1!Ollg Dap,fol tbere be 
lJloulll b,qbe f&Uell of tbe Cufiom; but betc t£. ~atb Plollen 
btmfelf buelp cbl1fcn b£fo~e tbe {laton ~~ougljt;· fo tbat tbere 
lil a #Difference ltlbere tbe ~le{U\ln. i~ tnlong', but tbe Da!,' 
latll 1RtlIbt, «ntl wb~re tbe f!fletthltl (~ Rtgbt, ann tOe Da!'· 
laitJ [[leong. 

3 (3') lbe 
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(3.) ~[)e nett IDbJeffton wa%), -(viz.) lit" tua~ aUelJ!lt~, 
tbilt tbeDefenllant (auren tue falfe Return to he mane In 
nomine of tue 1l3aiItff, gU:Jermetl, &c. but tOe Defenllant 
p~Ob£b, tbat it tna~ bp <lronfent of fit otber of tOe Ql:o~po~a$ 
tion ; tberefo~e tbe action ougbt to be Joint, .ann not relleraf~ 

Sed non allocatur; 'flecaufe bt coul'O not p~olJe tbat tbf~ 
(!Confent ~a9 fn a le~at QCommon ([ouncH, o~ tbat otbets 
of tbe <1to~po~atton,\tJete fummolletJ tbctftO-. 

'<tben tbe ~latntiff was; put to p~obe tOst tlJe ,Def.entnlnt 
eDUren tbe )[{eturn to be malle, wbicb be bib in tbig ~a"", 
net, (viz.) £)£ PlourtJ tbar .tUe iDefentJant wag perronalfp 
[eturb tniUJ an Alias mand,rt'l'ms; ottl) tbnt be tolb fbe lPer. 
[on tubo rerUen him with that Writ, that he would take 
Care a Return ThouJd -bt m~ei~\iilltJ fartbct ttuo lRuInrof 
([ourt were p~olJuceB<~ \-viz.) one fo~ an Attachment agatnff: 
tfJe [)rfentJant fOl not making a m.ctutn:t ann U)C otbft .to 
tHfcbarge tbat !Rute fo~ an attaCbntent upon li3a~mellt,Of 
Qtoas,. ann appratfng to tbe ~ etton, &c. 

ann tbts tua~ anmtttetl to be goon ~~oof a~ to tbnt 
g:eatter, ann t{}e Wlatnttff bab a (Ucrllitt •. 

')Slit tbere tras; tlJe foUotl1fng Qi:laufe in tbfG <lClJflrUr, 
(viz.) ([but anp Qfficet in futuro to be cbofrn, &c. non 
diutius remanebit in officio, &c. quam infra burgum pr~d' 
vel Iibertat' & franchefias inde cum tota familia inhabitabit, 
&c. nnb it appearing, tunt tbe ~lafnttff, tuben be 1tla!3 (bo
ffn olte of tbe C!Common <lCouncU, (out of ttbtcb tbe i5l1i~ 
liff muff be Cbofen) was; a Foreigner ~ it tuag p~etellnl'iJ, toot 
big IDffice of ~ommon ([ountil~~an tuag bOlD bp tbhl 
QJ:(aufc, anti fo not qUaHfietJ to be elcffctJ 15ailtff. 

'([biB e}!)attet wag t£fctlletl anti refcrtctl to tbe ®pfnion Not dwel. 
of Holt Ch,ief Jufiice, mbo i:1ccI"rrtl bt£'i)ptnton ttH19 f{l~ l~ng within a 

tOe llDltlintitf, an'll tbat tbt~ ([laufe tua~ ilecltltdto~p of toe :;:~t~,~~a 
([ommon Law; nno tbat tbe not Inoabiting infra tbr "l60= to remo.~~ It 

rougb, &c. tuag a goon 4.!taufe to tCmobc a ®£tllber 5 but Mlln, bur it 

tbat it l1ttJ not ipfo facto Determine big !)ffu.e ltlitbout an. ~~r~i~~\~~ 
ortual amobat; ann mOlcol.1et, t·bat toe [>efenl1ant (lugbt Office. 

to (Jabe tcturnEtJ tbtll fperinl ~atter, anD not l1lJ be (Jiln 
bone, (v,iz.) nunquam fuit eleaus. 

Jentreer evcrjus Jenkins. 
Where the 

I N au Qetton of 'O!~frpafll, ~c. tbf iDefenDant aftet fun ~e:~~ntan;e_ 
iI)efence mnne, (VIZ.) Vemt & defendic vim & inj~riam fendit vim ~ 

quando, &c. plentlelJ tbtlt tbe 19h1intttf WOfj an Alien &c. iij:,riam,. and 
, lTIt1it omit 
~ ntl ac'an!,o, C1':. 

I . 
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GnD upon n Demurrer to tbiS @Iea, it lDilg brlb iII, be. 

tlfufe tI}e DefenDant aftcr be ban mane a fun [)efence bp 
tlJe [~lo~na quando, &c. -cunnot plean tn iDtfabtfttv, tlJat 
tbl? Wlaintlff is an aUcn bom, &c. buttont in ruch Qrafe be 
ougbt to go no fartbet in bhl Defence tban venit & defen-

* L" S a dit vim & injur', omitting Qyando, bccflufe l111 tlJat [[to~tt 
195~tt. e • tbc Defcnllunt batt) anmttten, tbnt tbe @laintHf batb a <!tao 

I Ina. 117. b. pacit!' to fue; anti to p~O\le tbi~ ~lItter, tbe (!tafcf5 tn tbt 
~~~: Defence -I< ~nrnin tuere ett£tI. 
Raa. Ent. 
2.510. b. 

Bridges 'Vcrfus Horner .. 

In Trcfpafs TRefpafs, &c. upon Jffl~t (fuilt1' plealJel1, tbere tl1iJS a 
with a Conti- _ <1terbict fo~ the )It)latntiff; anb it was moben in at. 
~r~ando,wh~ye ten of 31uttgmrnt, tbat tbe Declaration was if( ; fo~ tt Ulaa 
tlS well laId. ~ tt .' 11:\ { f .Q;. It'~ ere Lng anll conttnUing 300 iYctC ~£5 0 ~tone [([laU 

on tbe @loti of tbe IDlatntHT, 2 April' Anno 2 W. & M. 
tranfgreffion' prxd' quoad continuation' muri prxd' a 20 die 
Februarii Anno primo W. & M. ufq; diem exbibitionis Bil· 
lze continuando, fa tbat tbe €ontinuunce 16 laib fo~ one 
~eat befo~e tbe GtcUlmenCCUlent of tbe ~terpar~, ann en: 
tire Damages being giben, aU t~ \Jottl. 

Sed non allocatur ; fo~ tbfs Continuando befng fOl a 
itime befo~e tbe <!Commencement of tOe anefpaf6, i6 fentlefs 
ann \lotti, nntl it cannot be tlltenlJetl, tbat Bl1P Damag£11 
lUcre gtben fOl tbat {l}3utter, tnbfcb in it~ felf bl boib; 
tbetefo~£ tbe nt'laintiff ban J/utllJment. 

The Corporation of Plymouth 'VerJus Collings. 

In Debt for a. DEB T fOl a l~en~tt!' of ttnentp ~ountJ~, blougbt 111' tbe 
certain Pe- . <!Co~po~atton qUI tam, &c. upon a PllUatc act of @ar. 
nal~Y"ffhe ftamcnt conCerning tbe New River Water b~oUlJbt to Ply
~:;f~ave mouth; tbe action wall b~oulJbt agatna Collings fo~ divert-
Colts. ing the Water-courfe contrar1' to tb~ ~tatute. . 
9 H. 6. 66. h. mpon nil debet pteanetl~ tbe ~latntltTfl ban n dierllltt at 
g He 6. I,. tile amrell; anll tbe ~u£nfon nom tuftfj, mbctber tbe!' 
l~~e~:'~~~: llJouln babe <!Coftllllpon a lRecObCtp' on tbh; netu ann penal 
'- Cro. 70'. @,ltatute; anti after DeHberation it tua~ bcln per totam Cu
;~4~nt.163, riam, tbe 191aintitfll ll)all ba~e cons, bccaufe bert t,uaS a 
J Lev. 374. certain W>enalt!' \Jiben to certam 10etron~) ann Co lUttbm tbe 

)Rule 

" 
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Bule fo~ Ql:ofis;; but "tis; otbertuife tubere tbe w>el1alt~ ia 
incertain, o~ tubere ·ti~ gillen to a commoll3Jnfo~mer; attD 
fo It tuas; aDjungeD upon a 1Recober~ all a p~tllate aff of 
}}:larliamcnt bettueen tbe * <!!olPolation of Cutlers ann Ruf- :f: ~.ich. , 
lin, that tbe ~Iaintitfa llJoUllJ balle (!tolll1, becaure tbe We- Wtlh. ,B. R. 
naltp tuag gtbcn to a certain ~etron; but "tia otbetwtfe 
lUberc gillen to an 3lnfoamet. 

Pett rverfus Inhabitants of Wingfeild. 

T -I' PON a Certiorari to remobe an flDl~er of Semans, Wh~therthc 
'-' tbe ([afe appearen to be tbua, (VIZ.) A. B. lUa~ Julhceshave 

bounn Apprentice to T. S. aCCOlbfnlJ to tbe @>tatutr, lUbo :1:~:ra~oAp_ 
died within (he Term, ann bBbing mane bill lLall [mtlf, p:entice 
biD tbeteb" confHtute Pett to be hie; Executor, tubo refufell with thefEx-

t: ecutor 0 to rfcetbe tbia app~enttce, anll tbeteupon tbe @lemona his Matter. 

maDe an i'lDer upon Pett, to take anD teceibe tbe 9PPlcn= 
ttce, anD to maintafn bim fo~ tbe la-tfiUue of tbe flCerm. 
~be mueffl,on \Da~, [mbetber tbe 3lufiicea of ~eare 1 Sid. ZI6. 

babe anp fucb leotner a~ to compel an Executor to Plobille 
fo~ tbe Apprentice of his Teftator, tnben it notb not appear 
that be ball Affets, anD in Qtafe of an 6I)lt'lCr (aa tbia ill) tbe 
QE~ecuto~ batb no !aemeDp; but if it 1)811 been tn tbe <!Cafe 
of Covenant, tbere tbe <!f~ecuto~ migbt babe pleaDeD Plene 
adminifrravit, anll fo beJpen btmfelf. 

anll tbe ~ourt inchneD agatnlf tbe J1!lotnet of tbe J1u" 
nitea; fed adjournatur. 

The King rver[us Rogers. 

COnviction befo~e a 3lu(f{ce of J1!leace upon tbe etatute Upon a Con
agatnll Deer-fiealing, remoben into B. R. bp Certio- ~clion for 

rari, anll confirmeD bp tbe fEotlrt; anD notu tt tuaa mObeb in~er;~:~-x_ 
fo~ QE~erutfon agatnff Rogers upon tbill QtonbiHion, anti be ecg~ion 1hall 
baD it bp a Fieri facias; anll if tbe @>berilf llJoulD return r ~Y Fieri 
nuJJa Bona, tben a Capias agatnff tbe 15o'Op; quod nota; aClaS. 

anD fee tbe ~tatute 13 Car. 2. cap. 10. 

Bulli 
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Buih t"()erfus Coles. 

~X~~~~i~~ COvenant againft the Affignee ?fthe Le~ee upon an 
in a Leare 3!n'Oenture, bp wbtclJ tbe l'2Hatntltf bemireD 0 cettain 
!hall amount ~£[ualJe to t{Je Ii.dIce fO~ (0 U1dllV }!lears (excepting fuch 
~~tio!erer- a Room), mitl) frFe ILlbertp of @at'fd\JF, ~ttgref9, Qf!Jrer~ 

ann JRrlJrrfs, Uno' fuel) otbet ll\ooms of tue llrtnmlll~le~ 
m{tr£s, unto tbc Room erCfpttO, Kc. 

~be .lLc[ce offilJl1c'O tl)e 1~~emt1feg, &c. nnll the affignce 
ffopp'll U)I? lSatfllge, &.c. anD tbia tna~ affigneb fO~ ')5~eacb 
of tbe ~oucnant. 
~nb after arrrumcl1t tL lUaG rrfolurb per totam Curiam, 

flJat tb{~ Clfrcrpttoll amounten to a lReferlMtion, it beiltg it 
'(I!lJtltlJ nc\l)lp createD, illln not in effe b{'fo~r, \ viz.) a map 
o~ lSalTolJe • 

.motu upon a lReferblltfolt an ~ttfol1 of ([obrullnt tttn 
ife, as u bere )Rent i9 l'ffrtuen <[obenant tnill lIe upon 

ero. Eliz. tbe mO~nG of lRrfetbOttot1, ttlftbout an!, etp~£fs; [[lo~n~ of 
65'7. 111'" 
Moor 553. 'lJ...obfnant. 

~IJC @Iaintiff ban ]UDlllUent. 

Chapman 'Verfus Derby. Hill. 3 Will. & Mar. 
B. R. Rot. 156. 

Affum.'flt, ERROR of a ]utlcriUent tIt C. B. in Ott At1ilmpfir, 
~~i1e[r:ciIro- 'robrrein tue )i3lclllltlff DeclateD as Adminiftrator to 
laid. T. S. anD feta fo~t1), tbat tue [)cfen'Oatlt Indebitatus fuit 

eidem (tbe ~Illtnt~tf) tn fo much 9}3on£p, b!, tJim (tIle De
}e~~~~d~:07' fenllant) rrCetu(D to .be 11'liltntiff's .tHe, or; S]OIl1I1Hffcatol 
Curry velJus of T. S. ano obJecteD, t()tlt tlJF @~omtf£ \tina III latn. 
~rcphcnfon. Sed non allocatur; fo tbe lunlllUellt mas affirnl£ll • 
.,. P. 

Culliford t"()erfus Blandford. 

'f< 23 H. 6. T HIS tunS an action upon tIJe @>tiltute l' 2, H. 6. 
~1ii;~'upon b~ougbt agntnll t{)e Mayor of Dorchefter, fO~ a falfe 
the Statute Return of Sir Robert Rapier to be a Burgers COl tl)ot L9lace, 

R
for a falref f.l1ber£o~ Mr. Trenchard \tla~ nul!, fleeteD to (nbc in 113ar~ 

eturn 0 a _ 
Member of homcnt. 
Parliament. 2 ttbe 
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'm:be gerton IDii9 b~ougbt itt B. R. bp 15m, bp a common 

Informer qui tam, &c. fO? the l\3enaltp of 40 1. after tbe 
'{IL:tme gU.Jw bp U)£ ~tatute to tbe W>attp cbofen, anti not 
returneD, blag £lapfeD. 

ann at tlJ£ ~rial at toe Nifi prius, a Q!afe tuag mane antJ 
fluten fo~ tbe 6Dpinion of tue Q!Ollrt of B. R. bp ll1bicb it 
fljJpeatrn, tbllt tbta Return wag mane ~ March, Anno 2 

VVilli. anD tbat tbe 15m ln~a not fileD wirbin a t@ear aftet 
tbe )Return; bUt tbat tbe Latitat, UlbtcfJ lnae U]e l~loceflJ 
011 wbicl) U)C DefenDant appcdreD, UJas fuell out tnttbin tbe 
~ear ufter tbe [)tfence committeD; ann bereupon Uno ~ue; 
ftfon9 blere malJe. 

(f.) ]f t{Jie Informer, to ll1lJom all tbe l!:>enaItp is gUlen 
bp tlJe faiO ~tatute 2 ~ H. 6. i9 fucb an ]nfo~mer a~ IS in:: 
tenDel:! bp tlJe atatute -I< 3 I Eliz. ltll)icb trllrat119 1nfolmers * 31 Elii. 
to ftbibft tbrtr actions wttbtn a certain (lCtme, (viz.) Where cap. 5· 
tile Penalty is given to the King. tben it muff be b~ougbt 
within two Years; ann if to tbe Jltfng anti 113artp, then tt 
muff be b~ougbt mitvin one Year after tbe fDtfence com: 
mittEO. 

(2.) ]f be fiJouI'D be takrn to be on 1ltfo~met wftbin tbe 
~tfltute 3 I EHz. tbfn UJ{Jet[Jer tbe S8utng out a Latitat 
within tht! Year i£) a fufficirnt ~OIl1tllellCcment of tbe ac
tlOll within tlJe ~rll1ting an11 JP~Obfro of toat t9tatute. 

9nn ae to tbe firft Q1.ueftiot1, Juftice G. Eyre tnU£$ cfeat 
of IDpilllon, t(Jat tbi~ tuaG Cafus omifius out of the Statute 
3 I Eliz. becaufe {Jere tbe t~cnaltp wag giben ne{tbee to tbe 
n\ing- flfonr, no~ to tbe Il\tl1g anD ~art!', but to tbe Party 
himfelf alone, anD t(Jet£fo~e be belO tbat tbts affion migl)t 
be tnaintum£n aftH tbe ~eor; but Juftice Dolben 'OoubteD, 
&c. 

Sed per Holt Ch. J uftice, 'Ql:bere f~ a Dtfferellce tnberc 
tlJe tE>rnnltp tg (Jibe" to tbe Party alone, al1lJ 110ne to tbe 
1l\ill!J; fOl in fuei) ~flfe 'tt£) cleart" out of tbe ~tatute 3 I 
EI iz. but l)rre bp tbe @ltlltute 23 H. 6. there IS a IlDenaltp 
of 40 J. given to the King, as tuen as 40 l. to the Party 
grieved; "tie ttur, tbe!, are fcparate, but tbat makes no 
gr eat iDltference from a fOUlt l~enaltp to tbe IL\tn g anD to 
the t~art!'; fo~ upon this 0totute of 23 H. 6. tlJe H3artp 
mlrrbt babe b~oug{)t {)ia actton qui tam, &c. for 80 I. ann 
the IL\ing fiJoulO babe a ~oietp; but tbe otber lIuDges 
tJoubtrtJ of tbnt ®attrr. 

~l£j to tOe 2lJ iluctlfon, tb~ee jrubgc!l bell, tleatlp, tbat 
the ~lItnlJ out a Latitar wltbin tbe t@ear, llJaa a fuffictent 
~ommencrment of the ~utt to (abe tbe limitatton of 

H h iime, 



234 Term. Pafch. 4 W. & M. B. R. 
~tt1le, bccaufe tbe Lathat is U)e [)~ilJt"al of B. R. ann 

Noy 71. map be conttnuen on lRceo~n {H; an o~{gil1nl Writ, &c. anti 
g Rti?5. b. it batb been aniull,~cn, tbat tOe ~uinrr out a Latitat mitO. 
I ;~: IZ. in tue ~itl1C, in fufficit?nt to p~£bent tbe ~n(lIrttng of tbe 
I Sid. 53,60. @)tattlte of limitations • 

. Sed per Holt Ch. Jnfiice, ~biS acrion is' fo~ a t[Denaltp 
gtllen bp a 8tt1tUte~ fo~ tD:jfcb tbe 19laintiff migbt uaue 
b~ougbt att ~(fion of Debt bV @)~f\Jtl1al tn tlJig ~OUtt, be. 
eouff tI)e ~totutl? lli1J£9 tlJt saaton; anll tuete 19 a Diffe, 
truce between t1 <[tbtl action anll an action rriuen bp i1 
~tatute; fo~ tn tbe BtU ~ofe tl)c Suing out ff Lathat tuitbt" 
tlJe ([imc, ann continuing it aftenr.OtOl1 tuill be fuftletent ; 
but in tbe otOft <!tafe, if tbe @artp p~oeertJ9 bp 13t11, be 
ougbt to file bin 15m mitoin ~llne, tuat It map appear fo 
to be upon tbe lRe(o~n it felf. 

13ut UJe ~1t1tntiff ban lUD~mcllt~ anb aftetltHltn~ a 
mrlt of <lfrto~ tlli1~ b~ougbt. 

Parker 'Verfus Harris. 
B. R. 

Mich. 3 Will. & !vIar. 
Rot. 27. 

4 Mod. 76. ER RO R of a 3JutJgmwt in C. B. tnbcre tbe <[afe \liaG 
2 Vent. 249, I 
27 0 272.. as fol otneti) t 
I S~lk. 2.~2. .If Harris b10Uffht fit 9ttion of Debt againfi Parker, ann 
!re~~~~ti~~ brclanb upon tttJo, iJ)ftnlffS of one ~e1fuaJJe, Uuo ~ar. 
cv.ndum ra- bcn~, &c. anD luto U]C firft ii)emlfe r May. ~ 5 Car. 2. 

tam of 181.. of tbc JF>~£mttrrl1 Utunt£" IpwlJ anti bring in & ruper accH· 
~e:~d~_ls vitatem de Hampfted (Anglice, tbe Bifr of Hampfted-hill) 
fervation. Habendum fo~ feurn ~£at9, from 25 March bcfo~e, ren· 

b~inlJ 18 I. per Annum )Rent, pl1pafJle quattftIp, ann fain 
tbe fceonb Demlfe de a1. mefinaglo fcituat. ut [upn, upon 
tue fame 25 March, Anno 35 Car. 2. Habendum ad vo]un
tatem & quamdiu ambabus panibus placuerit reddendo tbe 
)Rtnt o~ Stirn of lawful 9J!)011C!, of England, ad ratam, 
AngJice, after tbc Bate of 18 I. per Annum, bUting tbe 
QContinullltec of toe fatb Demife laft mentiJlneb, anD fo~ 
99 t. lR£ut arrear upon tbe fcueral [)emirc~, &c. tuta ae~, 
UOIt lUag notu b~ougbt. 

atbe iOrfentlant pleane'O, tlJat tempore dimiffion. prxditt 
fuperius fieri foppofit. tlJe \9lamtiff nil habuit in tenemen
tis prxdidis cum pertinen. unde fupponitur dimiffion. ill. 
fieri & hoc, &c. 

1lrbe ~Iatltttff repltrb, quod diu ante tempora pr~diCt. 
feparal. dimiffionum, &c. fcilicet 13 die Novemb. Anno l6 

2 Car. 1, 
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Car. 2. the Lord Wotton bemireD to Harris, one ~iece o! 
~ilrcel of !Lanll, togetber hlitb an ancient ~etTuage ano 
'liarn thereoll, brinIJ in Hampfied pradiCl:' in Com' prxdiCl:', 
unde tbe l\f)lemttretl in tbe Declaration ate }1!)arcel, Haben
dum fOl 41 ~eattli etbe Lord Wotton adtunc & ibidem ha
ben' plenam potefiatem jus & titulum to make tbe faill De~ 
mfCe fo~ 41 l.0ear$,) per quod tbe I,elatntttf entereb~ anD 
\noS potretrell, anll being fa potretren I dieMaii arin. 35 
Car. 2. dimifit ten'ta prxditta in narratione mentionat' mo- * Ni.t he 
do & forma prout fuperius narravit * & hoc parat' e([ veri- oug~tato 
ficare unde petit judicium. have con-

<rIpon a general Demurrcr to tbfS lRepIfcatfon, tbe ~~~d~~~~~_ 
10latntiff ban ]ullgment in tOe C. B. ann nolU tbe \!Etto~a try. 
am~n£tJ were aa follow: 

if. 'Qrbat tbe 1l\C£erllat{on of tbe Rent upon tbe feconn 
iDemife, (viz.) fecundum ratam .8 I. per ann. ttHH; a botD 
JReferbatiol1, becilufe it wouln be a ~ean~ to multipfp 9,,, 
BionS \tJttfJout mumbct, fo~ tbat tbc ILctrec mtnbt b~tng an 
Sction of Debt fOl Bent fo~ cber!, J1)our, tbere being no 
certain 'Q!:ime o~ Dap appOintell fo~ Wapment. 

(2.) 'qCbat tbe Venue laitl, (viz.) fuper acc1ivitatem de A{clivitas is 
Hampfred Hill ttl n8unbt, becaufe acclivitas iSS not a J1!)lace not a Place 
from wbence onp Venue can arife. from which 

n f . M' hIT f II' (a Venue ma y <;Lnll atetwarb~ m Ie aemag- erm OOWtltB', tgearife. 
]ftl'ogment waa rellerfeb fo~ tbe (lfrro~g afo~erain, but mo~e 
dpeciallp fo~ tbe ficft <!l;rro~ ; fo~ tbe (!tourt belO fucb 11 genfs 
tal Beferbation of Bent to be bOill fo~ tbe Reafons 
fupra. ~ Judg~ent 

')But tbcn it wau fnallen fo~ tbe W>lafntftf, ~Oat tOe ~~i~;~t~~~ 
31ubgment migbt be rellerfell quoad tOe [econb i)emffe on- cannot be 

fp, anti tbat it m~gbt be affirm ell quoad tbe fitll iDemtfe ~ffi;:::~ f~ 
IVbtcb waa welllalll. Part. 

Sed per Curiam, tb£ 3lubgment tg an entfre ~bfng, I I Rep God

anb tberefo~e ft coulh not be rellerfell in Watt, ann affirm: ~·s Ca1' 
ell tn Jji)art; but if 'tfa erroneous ag to anl' ~art, tbe ens oor ~ 3 

Ure 31utJnment mull be rellerCeb ; anb Co it wan in tbfs Qtafe. 

Rogers rucrfus Cook. 

T HE @Iaintitf b~ougbt an glliott on tbe <!tare as Admi- I ,Salk. J?, 
nifl:rator, ann neclareb on4 felleral J$)lomtfes, oftubtcb :a~~~;~~ngs 

3 ltJere laib to be mabe to tbr 31ntellate, anll tbe 4tb mag joined in one 

a general infimul computaffet bettueen tbe ~Iafntitf anb tbe ~~. the fam, 
Defentlant, of ~Qttertl tn tbe DlafntitT'tl own Sttgbt. lon. 

H h 2 €be 
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~be [)efen'Olltlt after all ]mpatlance pleanen a fribolouSl 

JF)tca tn abatement, ann tbereupon tI)C );>Iainttff l1ellturren. 
ann upon o.penin~ tOe Qtaufe, the ~ourt ex officio 0-: 

battn tbe 13tu, fo~ t(Jat it appearell on tbe B£co~n it felf, 
tbat tbe feberal IDemanllS in tbe Declaration wcrc incom. 
patible, ann mouro not be Joinen tn one ann the fame affton 
ro~ it requites {euEtol ~ungments, ann of ntUinH Jaatures: 

Howard rverfus Pitt. Trin. 4 Willi. 

I Salk. 261. TRefpafs again(\: five Defendants, ann liitcwffe agafllff 
~~~~r:f~r_ Pitt, anD tbe ~Iatntlff recolJeren 1500 l. Damages; 
ror in the tbe Deffnnants wttbtn tbe ~eat blougbt a [[(rit of <!Eno! 
Exchequer- tn tbe Exchequer- Chamber ,wbicb nepel1tJen tbere almdll tblee 
~~:;~:t~d ~eat£;, flnn \1litbin tbat 'QLtme tb~ee of tbe Jlt)latntitTs in QEr= 
by the Dcath ro~ nien~ fo tbat tbe [[ltit of QtrrolwaS abaten; anll tbete= 
O!ffh.c Pl~in- UPOIl tfJe Jj)laintiff Howard tmmentatelp took out n Cperial 
~ritl,: k<,~ Capias (retiting tbe ~attet afolefain) agatna Pitt anD tbe Ow 
mittitur mull: tber two tuba furbiben; an'll tbereupon Pitt was taken in 
be enrc.rcd, C!f.tecutiotT 
orhcrwlfe + r. 
the Plaintiff anD l1lltu tbe QtOUtt tua~ mabeb fo~ a Superledeas to tbe 
{lUll fuc. fpecial Capias, COl tbat tbe w>~oc£{s tuas irregular. 
orthaScz·ftt. (r.) 13ecaure tbe Ca. fa. contains tn it Celf rutflci£nt 

~attet to fount1 a Superfedeas, f~ it recttes tbe 3Juog= 
ment to be obtaineb tbaee ~ears patl agatnff tbe Defennant 
Pitt and five others, attll that a Writ of eEttO~ tuas b~ougbt 
on tbat 31ungment, ann tbat three of the five Plaintiffs in 
Error were dead, bp wbich tbe mlrit of ~tro~ abaten; anti 
tbat Pitt ann tbe otbet Uno {UtbiUell, (0 tbeQt,tecution went 
ogainn tbem, &c • 

.motu bp tbi~ it appearS1, tbat tbe W>laintttr ougbt to rue 
out a Scire facias to reb{Ue tbi5 '3iUbgment befo1£, be can 
take out at~p <Zet£cut{on tbereon, hecau{e be batb tbeum tbat 
tbe lutlgmfllt was obtaincb almofr three Years fince. 

Sce l[am's (2.) 'QLbe Ca. fa. ougbt to be Joint agatntl all fix Defen
Ca1fcdn Moor. dants, bccaufe tIle ]UOlJmcllt is Jotnt, 01 at lean a Sci' fa' 
2. nu·47 1 • • h • 
Sid. 351 ought to be Cued agatnfi t ~e SurvIvors. 
Where the (3.) ([ bat no Qt~e(lltfon can go out of tbf~ <!I:oUtt, be= 
Court of cattfe tbere is no Remittitur entftell on meco~n; ann until 
;~~h~~~:; a fucb Remittitur tll £nt£t£n~ tbe JL\eco~n remainS ht tbt Ex
Remittitur, chequer·Chamber, 110twitbffantJtulJ tbe abatement of toe 
where not. ~[ltit of \!frrol, ann bp ~on(fquen~e tbt~ QE~nltl01t IS 

tuitbout [i[18rrant, fo~ there i~ no Jl\etOltJ of any 3luogmrnt 
now rematniug in tbta <1tourt. ®n 

3 
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, 

9Dn tbe otber @ftle tt tuas fatb tbere tuas no i'ccalion of Econtra. 

entring fI Remittitur, l1ecaufe tbe Writ of flEtro~ being a· 

.. 

l1atetl bp tbe [)eatb of tb~ee of tbe J1!)lafntiffs in ~rro~, tbere A d 
InOG notbing of tbat ~ntter remaining tn tbe ~~cbequer· ~ A~d·. Il~~., 
<!Cbamber ; ann tbat tbere is; a Difference in tbe ~lactice 
lllIJrre Curb a [mtft of (lErto~ ia difcontinued, anb wbere 
'tfg abated bp Death; fOl tn tbe firn ~afe 'tis ufual to en .. 
ter a Remittitur, becaufe tbe Difcontinuance ia ~att£t 
llllJicf) appearn to tbe ([ourt of (!1:~cbequet'~bambec; but 
tbe iDeatb of tbe l~arttes; botb not, anti tberefo~e in rueb 
([afe, tbat ([ourt will not enter anp Remittitur upon tbde 
meco~n; anb tbia was; compareD to ar[[lrft of Qfrrol in 
patliament, wbich bp tbe DiffolUtion. tbeuof fs abateb ; ~a~~~: 6g: 
anb tbiS QI:ourt map p~oceen to Qfrecutlon aftettl1ntb~ witb= w. Jon~~ 66. 
out anp -I( Remittitur. I Roll. 19· 

9bjullgen tbat tbe (f~eeutfon in tbis ([afe map be taken rr~~: ~~·I. 
out wftbout anp Sci. fa. to rebiue tbe Jiull!Jment, becaufe tOe 
IDefenllants; ban continueb tbe ~uit bp blin[l'fng a Writ of 
Error, anb tOe 191aintitf tuns \uttbin tOe ~ent after toe g. t I ~ H. 7· 

bntement of tOe mltit of €trO'~, anb n~ to tbat ~nttet ;6i~1I. Abr. 
tOe ([afeG tn tbe t ~ar[l'hl tuete Citetl. 899· 

fltvat 'tis nece~atp a Remittitur llJoulb be entereD to wat< ~ ~;~~. ?:. 
ront tbe <!E~ecutlon ftont B. R. anti a Dap tuna giben to Yel. 7. ,. 4 

toe ~Iainttff to p~ocute it to be entereb; fo~ if It apl)£arell 3 Cro 891• 

til tbe JReco~J), tbat a Remittitur tuas enUreD, tbe <tatttt 
tnoulb not e,tamfne tnto tbe lime of it~ <!Entt!,; Quod 
nota. 

at anotber Dap toe 10laintfff fnfo~meb t~e QCourt tbat be 
touIll not p~OCllte the ([Ietk of tbe ~trO~S to enter a Re
mittitur, ann tberefo~e it tuas mOb eo, tbat tbo· tbe <!E.te~ 
cutton is ertOneOHg, pet tbat tbe <!Court tuoulb not Cuper= 
rene it, . but put tbe Defenbant ta bi~ new [[(rit of (frrol, 
as; tn Winch, Rep. ICO. 

Sed per Curiam, dtnlefS a Remittitur f~ entereb toe 
JPlaintitf muff fue out a Sci. fa. Adjournatur. ' 

Frederick ruerfus Gosfright. Trin. 4. W. & M. 
B. R. Where Ac~ 

ceptance1in 

D E B T SatisfaElion 
. upon a ~~nt1 of a ~boufant1 ~ounbS, conbi= is not well 

tloneb to pap flue J.punt1:etl WounDS on tbe lotb pleaced, un4 
iDa" of March •684. lefs the De-

~ fendant 
pleads, he 

flJ\ gave it in tie Satisfaaion. 
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,([IJe IDefentHlnt plea'Oen tn ')Bat, ~bat pof( confecrionem 

fcripti obligatorii pra:ditl:' & ante pr~diCl:um decimurn 
diem MartH in conditione pr:£diCl:' fpecificat' fcil't 20 die 
Septembris, &c. ipfe idem (tbe IDefennant) folvit eidem 
(the W>Iaintfff) ) 001. in parte fatisfaCl:ionis denariorum 
pra:d' in conditione prxdiet3 fpecificat' & idem (tbe JPlain~ 
tiff) adtunc & ibidem habuit & acceptavit de & ab eadem 
(tbe iDefeutlal1t) diverfa mercimonia & merchandifas per 
ipfum (tbe ()efen'Oant) pro eodem (tbe ~lainttff) ante tem
pus ilIud empt' & proviso in plena fatisfa8ione & exonerati
one refidui denariorum pr:rdiet'. 

Sec Pine's :ci un upon a [>emurrer to tbi~ 19lea it \11a~ a'Ojullgen 
Cafe. 5 Rep. HI, becaufe the iDefenDant nin not plcab, tbat be gave the 

Wares in full Satisfaction,butonf!, to at tbe191aintitf accept
ed them fn full ~atf9fa(ftolt, whtch cannot be, unlef~ tOe 
DefenDant gave them rO~ tbat 19urpofe. 

Felldown t'{}erfus Beale. Pafch. 4 Willi. B. R. 
Rot. 208. 

TfhCtlhUniohn UPON a Declaration in a Prohibition, anb a Demur" 
o nrc es 
is, at Com- ret tbeteunto, tl)e ([afe appeareD to be tbus; : 
mon L~w) !l ff. '([bat the w>ariaJ<1tburcbe~ of St. Maurice and St. Ma-
~~~1!~~tl- ry Kalendar in the City of "Vinchefier tuere uniteb con
Tithes, but currentibus hiis, &C. bp tbe ~tatute 17 Car. 2. cap. 3. ann 
tl~e Boun,da- tf)e ([butcb of St. Maurice appotntetl to be tbe p~efentati\)e 
Ties contmue ~ '" 11:\ 'nll ~'" b C S M K 1 as before QtbUtCb; nfter warns tve wathw~!lurc 0" t. ary a cn-
the Union. dar was demolHhed, an'O flJoure~ built on tbe ~~ounn \llbete 

tbat ~bur(b nooD. -
'fitbe ~Iaintiff Felldown tuatJ an 3lnbabftant Witbin tbe 

JLimits; of the oln W>tlrtll) of St. Mary Kalendar, ann not 
Within tbe lLimtts.l of tiJe @8rtllJ of St. Maurice; anti now 
tbe IDuellion tuaf) upon a lLibel etbibiten agatnll FeIldown 
in tbe <!Conlillo~!, ~OUtt of Winchefier, fo~ refufing to 
contribute to the Repairs of the Church of St. Maurice; 
anD lIPon a Demurrer to a iDeclaration on a Prohibition, 
[([lbetbcr tbi~' Union of Churches hlat1 fucb an dlnfol1 of 
tbe ~atillJes.l, fo as.l to make tbofe tubo tuere 3lnhabitantll 
tnttbin tbe )Limits; of St. Mary Ka1endar, anb without toe 
oln 150unns of St. Maurice, cbargeable ann contttblltolll 
to tOe JRepatrfl of tbe Qtbuttb of St. Maurice. 

3 
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ann it was atgu~n fOl tbe )1!llatntitf, tbat an Union of 

C~urc?es intenDeD !to mo~e at ([ommon fLaw tban a Can· * 4
0 

Ed .. So 
fohdatlOn of the TIthes, but tbot tbe 13ountJ.a tbereof con· 12 H. 8. 8~ b. 

ttnuen ntlfinrt as befole tbe <tInton; fOl an [tltton fa al· 50 Ed. ,. 27-

maps mitb JRefpeff to anD fOl tbe Benefit of the Par[on, ~ob. 67· 

ilnD not to confountJ tbe iDififnctfon of ~artlIJe~, but tbat W:J~n~~~·81.. 
tbep tball remain -1< feparate to all ~Utpore5, nottuitbffano. F. N. B. 39. 
ing tb~ [tnton; anD beunes, 'thl p~o\Jibeb bp tbe faib @>ta. 3 ~Cro. 500; 

tute 17 Car. 2. tlJat tbe J;)artllJC.9 tl)aU remain feparatc. ~-~~o. 4 2 9. 

')511t on tbe otbrr @)tne it UHlS arguen, tbat tbh.l lUnS a 
tJUferent Q!:afe from tbat tn Hob. 67· fOl tbat \tias mbere 
botb Qtburcbes tuere in 13eing, anD Co remaineb aftct tbe 
dlnioll; but beu olle ([burcb tuas brmol1tl)eb ann gone, fo 
tbat if tbe tl.!>latnttff lboulD not be contributolP to tfJe JRee 
patrs of tbe ~fJUtcb of St. Maurice, wbere be Oatb alll1!>a. 
rocbtal W>~ttJilrlJes, (viz.) a Seat in Nave Ecc1efi<e, Chrifl:
ning, Burial, &c. be tum be nifcbm:gen from a Qtontrttu" 
tton to tOe lRepairS of anp ([but·cO mOatCoeber; ann t Ott£) t 32 H. 6. :'Zo 

unreafonoble tl)tlt be tlJoUIO lJaUe the 13enefit of tbe Qtblltcb PoI;l~~. I~8~, 
fn Q!:onJtmcttoll tuitb tbe tell of tbe ~atf11.Jtonerf)) anti at 
tbcir qc lJat{~e. 

ann tlJetefo~e tIJe ~lO\Jifo tn tbe ~tatute '7 Car. 2. muff 
be tntentJcn to crUnb onlp to fUCb Q!:afes tuOrte batb 
QCburcbrs remain anD ate in 13eing after the <Huton; anti 
tf fo, tben 'tig not reafonable tbat tbe ~arftbtOner9 of· one 
([burcb tlJoultJ cotttribute to tbe Repairs of tbe otbee 
([lJUtcb, becaufe the!' are cbargeable to tbe Jaepait£J of tbeit 
own ~butcb. 

13ut tIle Q!:ourt fnclineb to continue tbe le~obtbitton ro~ 
tbe JRcafon6 fupra. 

The King rueifus Inhabitants of Hermitage & al'. 

A~ a (!erial at 13ilr in B. R. HilI. 3 W. & M. tbe ([are 
wag: Where a. 

if. a DHl:ringas anll Jinquifition was returneb at tbe Jt!llO: Prefcription 

recuti~n of Otle Micoe, upon tbe @)tatute of Wefim. for :v:~ Ptl~:d~;~ 
throwmg down Enclofures noctanter; ann bp tbe J1nquifi. fendant f.,i!. 
tion it tuaa founn, tuat 100 ~etCbe5 of l1>ebge 100 Jlt)ercbeg ed in ir. 

of ~ale, 10 @)ttlr5, anb 20 ~dtes of tue Jlncfofure of ~oo Cro. Car. 
acres of fLann, calIeb Hermitage Common in Dor[edhire 1.8M4~9,5:0. 
Were beffroprll" nnb tbat Micoe tue ~~orfCutol bab a flCerm ~id. ~o/ . 
fOl ~ear~ tberem, anb 1\1as tberebp bamnifieb .,60 1. ann I Lev. lOS, 

';J of the Plcad-
fartber, ing and rtfuc, 
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farther, tfJa~ tbe dtUltlgea of Hermitage, Ho)ne{(, Hilvill, 
Hartley, Mmtern Magna an'll Midlemarfh were tbe VilJs 
nex.t adjlcent. 

~brt£upol1 tbe 3lnbab{tant~ of toefe dIiU<1gea apprarcb 
anti plClltlCO tbus: 

(I.) if. flCl)e dltll of HoI ne{( pIcal1el1, tbat A. anb B. toe 
~erba~1t~ of tbe ~lofrcuto~, committetl tlJt9 jfact frnellp, 
ann \lJitb tbC ~n\)ttp anD ([oUufion of tbcir ~aftft tbe 
Jj!>JOffCutol, anti tttluerfeO, that MalefaCtores ignoti nib It 
prout in tbc 3lnqutfitton, ann ]lfue mas taken upon tbi~ 
't!.tolJetfe. 

(2 .. ) ([be 3lnf)abftnnts of Hermitage pleabetJ, that tbe 
~ano~ of Fordington in Oorfetfhire is lSatcel of toe De# 
m£fltf~ of tbe Dutchy of Cornwall, onn that toc Jl1tng, 
&c. tuaa fciren of t{Jat ~ano~ tn fec, a~ Warcel of tbe nun 
Dutchy, antJ tbat Hermitage Common in qua, &c. tuas 
lE>attet of tbe Cato ®allo~:, , anb tbat all tbe 'Q!ennllts of 
an!, Cttcnemellta IJ£IO of tbe ratn ~anol, Iptng tn U)c <rIm 
of Hermitage, fJabe ([tmc out of ~tnn baO Ql:ommon of 
t9atlure fo~ aU tbeir ([attle levant and couchant, &c. at 
[:J( t[ime~ of tbe ~ear, in Hermitage Common, anti toat 
tbe le~ofecltto~ de fon tort bun el1clo(eO it, Co a~ tbep CoulD 
not entl't, &c. ani) bab not left tbem rufficicnt ([ommon ; 
anl1 :J;tTue tuaa takel1 upon tbia Prefcription modo & for
ma, &c. 

(,.) tltbe ]nbabitantg of HiUvilI ann Hartley join tn 
tbett llVlra, tui)icb tua9 mtlcb tbe fame as pleanen bp Hol
neft, anO Jitrue tbctr on, or fupra. 

(4.) tltlJe ]nf)obttanta of Mintern anb Midlemarfh likce 
l1nfe jotl1 in tbeit liDlffl, tbat tbe afolr£at'O A. Ol1n B. tbe ~£r· 
banta of tbe W'~o(ecuto!, nin tbe faff, anti tbat an 1nnfct~ 
ment tua~ p~efert£n againff tbrm at tbe ID.uartcr,~emOI1S, 
\tJttbtn a !.@cat after tt tuag none, mbtto 1nnUfmcnt tua~ 
tounn, anti tI)at tbe le~of£cuto~ {Jan moUce of it. 

tiro tbt~ )1t)lcu tbetf tuaa a Demurrer. 
( 5) (!Cben thep all join ann plcan, tbat tfJe Damages 

founn bp tfJe 91nquiLition ate unteafonable ann etCfffiue, 
nntl tbat Micoe tlJe l~~orfcuto~ nto not ruffain IDamoge11 in 
ea parte ultra quinq; libras & de hoc pone fe fuper pa
triam, &c. 

gnn upon ~l.1fnet1ce at tbe 13ar, tbefe ~bfngs appeareD. 
jftrtl, ~bat all tbe Qtcncmcnt9 in Hermitage, Ullto 

lUbicb tbe ~ommol1 of W>afture waa claimeD, were brreto
rUle l\t>arcel of tbe Abbey of Sarum, ant) tbat bp tbe IDUfo= 

. 2 luUan 
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lution of t [Jat abbep tOe fame came to H. 8. befo~£ tb£ 
Birth of Ed. 6, fo toat tbe Dutchy of Cornwall tung Itke· 
\lItfe at tlJe fome ~tme in tlJe ~otrfmon of H. 8. for Want 
of a Duke of Cornwall; ann bertbp an Unity of Pofl'effion, 
botb of toe '{[cnement~ to tl1bich tbe Qtommon of )9nllute 
appertaineD, ilnn alfo of Hermitage Common. tOe )place 
ltJ!)rrf toe ~ommon of }F>ilfture was to be DaD, tna!l ilt tbat 
'C!tme in King H. 8. 

ann it ItkHnife apprarrn, tIJot the ~cncmrntS in Her. 
mirage were granteD to tbe [(beral 't!Cenant!l after the Uni
ty of Poifeffion; ann bereupoll tbe ([oullfd fo~ tbe ll!l~or£" 
Ctltol {nriffel), tbat bp tbtS Unity the Prefcription was de
firoyed, anD tl)e <!Common of 19nfiut£ qutte extinct. 

15ut after mucb [)ebate it was ullBnlmouUp refofbetJ per 
Holt Lh. Jufiice, anD tbe llloole ([ourt, tbnt tbf!l tuas not 
fucb all Unity of Poffeffion as l1LulD Dellrop tbe Prefcrip
rion; fOl tbougb King H. 8. baD an <!faate tn .fee in tbe 
JLantJ9' a qua, anD affo in the lLanDS in qua, pet be ban 
ItOt as per'Ourable an ClEftate fn oue as be bnD in tlJe other; 
fo~ tJ)r ~ualtt~ of tbe ~ffatrs DiffereD, breaufr in tlJI? ~a~ 
110~ of Fordington, tubicb \l as llDarcel of tbe Dutchy of 
Cornwal1, anD in Hermitage Common in ql)a, &c. \llbtcb 
ltJag J;>arcel of tlJot ~anOl, King H. 8. baD oulp a Fee deter
minable on rhe Birth of a Duke of Cornwall, lllbicb is a 
bafe Fee; but in tf]C ([cnrments in Hermitage, ,\DarCel of 
t~e aDllrp a qna, be baD a purr jfec.fimplc indeterminable 
jure Coronx, anD tbrt£fo~e an Unity of Cuch Ell:ates works 
no Extinguifument; fo~ !nOrte an m,nftp of ~o(femoll tJotb 
(~tftlguifi) fI p~£(crfpttbe lRiJJbt, 'tis requtfite tOot fbe JPar. 
tp mOulD babe Oil ~ftllte tn tOe lLanDa a qua, unO in tbe 
JLll,ltb9 in qua, equal in Duration, mUlllitp, antJ all otbet 
([trcumtlancrs of lRinbt. 

§artpcr, upon ~btOel1ce it appcnretr, tbot trJC ~ellal1t9 
of 'QLCl1rllTrl1ts in Hermitage, bull ([lme out of 9}1}tnb, QCom. 
mon of L9nfiure in Hermitage Common fo~ all tlJefr <Z[tlttle 
levant and couchant, &c. a[ all Times in the Year (~b('£p 
onlp rrcepun fo~ a certain t.il:im£). 

£inb upon toal it UH19 r£folbrn bp tOe ([ourt, tba~ tue!' 
ban faHen ill tocfr J.i3~ercrfption, nnD rbat tue ~bineltce 
moulD flot maintain t~e )plea, fo~ tfJat tuilS fo~ ~omrnOtt 
f~~ ,fill (!tattle, &c. at all Times in the Year, lVhen bp tl)e 
Q.:l.ll'Ocnce it appears, tbnt Sheep were excepted fo~ fom~ 
~lme ltJ tbe ~('ar; tfJcrrfo~e tbe lE>~frcriptton ougbt to bnbe 
been [pcctnHp pfea!JeD, witb tbts ~tcept,on. 

I i lit 
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lit alfo appetlrrn upon tbe Qfbillence, tbat 110 mo~e tban 

3 1¥>£reber; of fpcllge anll [rellet, anll 9 ®ntes~ anb 3 @>tiles 
were ncfiroprT.'t oull pullen nown, tbo' tbc Jinquifition ban 
[ounll 100 jg)rrebc!), anD 20 ®ates, ann I 0 @'tile~ pullen 
llown. 

')But per Curiam, tbh1 ",attet cannot be inquireb tnto, 
becilufe tl)e iDrfenbant ball 110t ttabetfen tbe JElumb£t, ann 
fa UJat was not in 1[11-£; quod nota; fo~ it tua!) an IDber=, 
figbt in tbe \lPleatler. 

d1pon tbe tllbole ~atter, tbe 3!url' gabe tbeit d1er'Oilf fo~ 
tbe tl:)~or£cutol, becaufe tbe IDefennant ball fatIen tn DfS 
IWlefcrfption fo~ <!tommon, \l1bicb tuas tbe Plinctpal ~at~ 
ter teUen 011, anll 201. Damages againa tbe DefenDants; 
Dub tbettupon fl trij]tit went out againa tbem to lebp tbe 
Jrenc£s, anll to tepair, &ce. 

'15ut tbf~ <I1ettlict was mo~e beneficial to tbe Defenbanf£t 
tuan if it ban been founn fo~ tbem, becaufe tbe ~lofecut~ 
pain tbe 3lutl' 651. ttlbo came up ftom Dorfetfhire in berp 
ban [[{catbet, finn tbe Repairs mbicb tbe .[)efcl1tJanta 
Incte to mdte goon tuoulll 110t amount to 10 1. anll bp a 
JRule of fltoutt Nifi prius, fltoff~ \\lete to be paib bl' botb 
8fnea bp ([oufeut. 

Qua:re, ~f anl' <!tolls ougbt to be paib bp tbe iDer£n~ 
bontS tn tbt~ (pecial QI:afe, fo~ tbe @>tatuu of Wefrminfter 
110tb not mention anl' Ql:otl£i, ann this i~ upon ~tabet(es 
of 3lnquifitionS! flCbt£i l~ofnt tuas Harten anb moben to tbe 
Q1:oUtt, but no lRefolutton tbereon, becaufe tbe czcourt belli 
tbat tbe J.l:)arties tuete conclubeb bp tbe afo~traib Bule 
mane bp QI:onfent. " 

I DE 
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Butcher rucr.fus Porter. Hill. 4 w. & M. B. R. 
Rot. 292. 

W R I T of <!frroa upon a 31ubgment. In Replevin, I Salk. 94. 
in Windfor Court, lUbere tbe Defenllant ball Plea of Pro· 

pleaded in Bar, tbat tbe Jl!)~opert!' of tbe he:~~s~~ a 
~oons taken tuas in a ettanget, anll not Stranger 

in tbe I}t)laintttf. ~ell pleaded 
~ Ii ti 't b In Bar and ~o tbts Jjllea tbere lUas t1 zvemurret, ,UppO ng I oug t not in 'A-

to babe been pleabel) in Abatement, anb not in 13at, anll batement. 
tbe 3ltt'Ogment tuaa tbere gfben, tbat tbe ~Iea tuas gOOD. 

gUD notu tbe W>laintitf in <lEttO~ objecteD, tbat tbe 3lutJlJ" 
ment gillen in Windfor Court, was tnfo~mal anll naulJbt, 
tt being quod querens nil eapiat per narrationem fuam, in:: 
{fran of quereIam foam. 

(2.) <lErceptton tuag, Q[:bat tbe 1ullgment lUag partial 
and defeaive~ fo~ it tlJaa onlp, tbat querens fit in mifericor .. 
dia, tubelt it ougbt to be quod querens & * plegii fui de pro- J* Ndota,. The 
r d ~. or ° dO u gmcnt lequen 0 nnt 10 ml1efleOr la. was Right, 

for the 
Pledges are only Sureties to the King, for the Plaintiff"s Amerciamcnr, and ought not to 
be amerced themfelves. 4 Inft. I Sa, 596 Plowd. z 74. 'I'he Prtcedents are both Ways. Raft. 
Ent. 557· a. 562.. 570. Co. Ent. 589, 591, 595. a. 

(3·) Qf~ceptfon, ~bat tbi~ ~Iea of @~opettp in a ettan. 
lJet, ifS i1 ~Iea in Abatement, and not in Bar, o~ at leall 

I i 2 if 
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if goon in Bar, tI)e [)efentlant fiJoulo babe mane an abotvU? 

*zRoll. Abr. pro Retorn' habend' \l.lbieb be batt) not bone, ann ro~ tOa, 
~3~: 6. 4. tbe <[ofe~ tn tbe ir ~argf" were eiten. 
Bro Retorn' (4,) (!Etcefltwn, 31t appears upon t(}C Recoll), tbat tbc 
Aver' pJaei- ~fafnt tuag lebien befo~e tbe 'QCaking tbe ®oon~; anO 
;~ ~.36.3 ~'5' tfJrtefole tbe JUDgment OUIJI)t to babe been ogainlf tOe 
3 H. 6. 3. ~Iafntiff, quia querela infufficien' in Lege, ann not quia 

pbeifQnl fu ffidens, &c. 
Sed per Curiam, at; to tbr 8ttl anb laa ~r,cpttons tbep 

are goon, on'O tbl? ]uorrml'nt fOl tbc 11\('Of0I16 fupra fa eno; 
nrou~; {llln tl)£tcfo~£ tye <[ourt WOllin babe rcberfel) it, but 
tbat fueb JL\eberful \l oulO be no a'Obantage to tbe W>laimtff, 
becaurc UpOIl tbe Rcbctral of illl etroneOU9 ]ungm£llt, tti~ 
([ourt mun gibe fueb a p~oPet J;ungment a£i tOep ougbt to 
babe giben belOW, wl)tcb ill, tbat tye l~latnt lbarl abate, 
anb tbat tbr IDefl'n'Oant babe a Beturll of tOe ®oong, ann 
tl)iS bl'(llUfe it nppent£J, tbat tOe Draint lUa9 Icbt£il [1efo~e 
t~e ~Iainttff bon tw!' QCaufe of ~ctto". 

as to tbe rcconn Qftception tbe QCOUtt bin not tnlte an!, 
.motice of it. 

ann as to tIle tl)itD <!f~ception ttF!, 1)£Ib, ([hat tbe Plea 
was well pleaded in Bar; ann Holt Chief Juftice rrmemberen 

* Vent. 1 • a €afc anjubgcD between. If- Wildman and N~rrh~ lnlJu'c!'n 
s. c. 49 tye Defetlbant III ReplevJO pleaDeD Property to hlmfelf, to 
2. Lev. 91• Bar to tbe affton, ann tbcre per Hale Chief J uO ice, it (lugbt 
s.c. to be fo pleaneb, anb not til Abatement; ann filrtOer, tiNt 

fueb 113lra in ll:>~opert!' in btmfclf, nfO not amount to tbe 
general ltfuc of non cepit. 
~nn tt UHlll ilffteen in tbot Iltare b!, tbe tul)ote <!tourt, tbat 

l}!)~opfrtp in a @)ttfluget mtglJt be pleaoen ritger in 15at o~ 
abatement at tbe ~Icttion of tbe ~I£aner. 

)RefolbrlJ tn tbe <tafe at 15ar., ~bat ttJb£t£ tbe Dcfen118nt, 
in Replevin pleaDS ~~optrt!' in bimfelf, o~ in a ~trallgtt, 
tbere be ncell not make an!, Avowry pro Herern' habend', 
bURufe tbe J.I!llea it rclf l10tb comp~e[JenD goon Q!illiCe fo: a 
Return, tince tfJe 1~latntitT barb no ~lopert!'. 

anb tbe Dtffrrence is \DUEre t[Jt )plea gors til tbe bet!, 
~otnt of tlJe [[1rtt as fJete, and where 'tis only cotlateral 
Matter, as Pritt in auter lieu, fo~ tbere a @)u\JgelUon mull be 

c ma'De tn JElntutt, of ~n abowJp. pro Retorn' habend', becaufe 
: ;oli.5{(~p. tbe Il:>lra in it felf 'Dotb not contain anp Matter for a Return, 
64- for tho' it may be true, yet the Taking may be tortious. 
* See the ~be ]uttgment fupra tuas rebetCe'D, ann a nrlb -#I lIUtlg. 
Form offueh ment giben, (viz) that the Plaint {boold abate, ann tbat tbe 
iJu~;;.e~~,. DefenDant llJoulo babe a Rl:turn, &c. Quod nota. 
S 7e. a.:3 Gre~ 
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Gree verfus Oliver. 4 W. & M. 

T H IS wa~ an EjeCtment ttfeb befo~e Holt Ch. Jufike, Where the 

at tbe amrea tn Exon' upon tbe Dcmife of Anthony ~c~was 
Ma powder, anb upon tbe ~blbcnce, tbe QCaCe tuas a~ fol, B~nd ':f ahis 
lotu£tb : Anceftor. 

ff. lfaac Burch tbe fatber bieb (etreb tn Jree of tbe ILanl1S 
now in {Oue(Uon, aftet wbo£e Deatb Antb. Mapowder, tbe 
JLetfo~ of tbe I}!)laintlff, fileb an o~fginal Writ upon a ')5onll 
of 800 J. agatnff lfaac Burch his Son and Heir,anb ball 
~ubgment tbereon in Trin. Term, 2 Jac. 2. bl' Default ; 
anb tbereupon a general Elegit Ufueb agafnff aff the 
JLontJl; anD([e"ement~ of Ifaac Burch the Son and Heir, Ill.' 
lnbicb a ~oietl' of all big JLall'OS tn general were ertenl1et1 
antJ neHbFteb to Mapowder, \l1btcb mas hiS 'aI:itfe. 

(tbe fLUle of tbe DefenDant wag Uketllife bl? a Judgment 
obtaineb UPOll a ')5ll1fileb in B. R. itt Hill. Term, I & 2 Jac. 
2. (ubiclJ \t)a~ precedent to the Judgment oftbe lLetro~ of tbe 
~ltltnttff; anb tbtG wag upon a 150nb fo~ 100 l. to lDbfcb 
tbe I!>eir plealJeb Riens per defcent pr~ter tbe JLanbS in 
iluefiton ; anb tbeteupon Oliver tbe nOlD Defenbant took 
IJIG fperlal 3lulJgment 6gatnif tbe atfetu confetren Ill' tbe 
llJetr; but tt)la lDas rUbfequent to Mapowder's Judgment, 

i"iZ:in Trinity-Term, ann. ~ lac. 2. anb bereupon tbe 
OW efcntJant Oliver bob an Extendi facias of tfJe lDbole 
au tn mueUfon, anti lDas put tn 1}!)01femon of tbe lUbole 

bp tbe @>beriff. 
anD upon tbiSJ C!Ebitlence t~e SlIluefifon tuas ; 
if. lIf a Judgment againfi m Heir upon AlTets confelfed, 

fiJall bfnb tbe lLonb~ from tbe 'Q[:ime of tbe 3lubgment gibeR 
onlp, o~ eUe llJall relate to tbe aLfme oftbe o~ilJtnftl mrtt o~ 
')5tl1 filen. 

ann per Holt Ch. Jufiice, This fpeeial Judgment againfr J Mod. 153. 
the AfI'ets only, fiJalf babe melation unto, anb binD from tbe not La'lll. 
flCtme Of tbe EIUng tbe o~tgtnal mtrtt o~ 'l5t11. 
~bat tlJe Etling a ')5t11 fn B. R. lDas as effectual Cal tbis 

l:>urpore as ao originaJ Writ; therefore the Defendant eDit. 
bet's Bill being precedent to tbe llUblJtl1ent of Mapowder 
(ILetr01 oftbe WJlatnttff,) his Title mufi have tbe Precedency, 
f01 Mapowder COUlD gibe no aCCOUnt of tbt fUme of tiltnlJ' 
bia ~lfgtnaf. 

')5ut abmittinB" Mapowder's original Writ lDo£$ aauallp 
fileO befo~e Oliver the Defendant's Bill, pet biG (tbe Der£n~ 

bant'S) 
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nant'£1) ~itle lUiIl be lJOOtl againff Mapowder, becaufe the 
Judgment under which he (Mapowder) claim£1, 1£1 a general 
Judgment againfi the Heir; anti tbe QE~ecutioJl a general 
ann common (!J;tecution by Elegit, anti not againff tbe Af
fets onlp b!, tuap of (!f~tent. 

an~ fucb a general ]utlgmellt blill not operate bp Illap of 
)Relation to tbe ®~igfttal, but bfntlS onlp in common QtafeS 
ftom tbe ~ime of tbe Jjullgment lJiben. 
~be nDlaintiff tuass §;2onfuit. 

Hohnan fTJerfus Exton. Exon Summer A/Jijes, 
4 W. & M. coram Holt Chief Juftice. 

If I). Perren IN ClEjectment t[JC €afe waG tbUG: 
~bfcnts him~ if. John Gifford lUag feifetl in .fee of tbe lLantis in 
~~~r~~ra~d ID.uetliolt, anti malle a lLetlfe tn JReberfion to Lewis Davells 
no Proofcan fo~ 99 ~earg to commence aftet tbe Deatbg, o~ otbcrfoonet 
~e I1;Hd<;, Determination of tbe Qf flateg of John Davells tbe Farber,antl 
~i~:, n~cls a~ John DavelJs the Son, \rJIJO batl tben a teafe in }i;)otfcmon 
fhall be prc- fOl 99 ~eat~, if tOe!, O? £itbrt of tbem (0 long litleD. 
~:J~ to be (the }i;)lainttff pofititlel!, p~O\)£n tbe [)eatb of John Davells 

tbe @jon; but afj to tbe jfatber, tbe ~~ooftua~, tbat be bab 
been reputell Deatl, anti no 15on~ ban beartJ of bim fo~ 15 
~ear£1 laft part. 

anti upon an :IDbjettfolt, tbat tbfG laff l@~oof mag infuffl· 
(tent, it \nilS beln clcarlp b~ Holt eh. Junice, upon tbe 

19. Car. z. J.13etUfal of tIJe * @ltatutc, bp Illbicb 'tie £l1ottetl, ttbat if 
cap. 6. any Perfons, for whofe Lives Efrates are granted, abfent 

themfelves 7 Years together, and no evident Proof be made 
of their Lives in any Adion commenced by the Leffors or 
Reverfioners for Recovery of the Tenements, they iliall be 
accounted as Dead; tbat tbt~ ([afe is witbin tbat ~tatute, 
becaufe Lewis Davells tlJC lLe1fo~ of the t131atntiff ball il 
~erm tn Reverfion in tb£ LantiS, anti fo tua~ a JReuerfionet 
Witbin tbe bCt!' lLetter of the ~tatute, ann be beln tbat a 
)Remainner ~all \Ua~ witbin tbe Qfquit!' of tbat IL am. 

[[(berefoJe in tbe p~e{ent ClCafe, the Defentlant being not 
able to p~o\Je that John Dave]Js tbe latbet tuas; aliue at an}! 
atime lDttb!h (eben tgeatG laft paff, 
~be ~Iatntiff {Jan a dlcttlict. 

DE 
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D" E B T for Rent, fn tnbicb toe ~tatlltitT neclatel1 Where the 

upon a, ILeafe bp 31ttllenture mane betlUeen tbe r:~do ih~~ 
1@latntltT ann tbe iDefennant, upon tbe 29th where ~t. ' 
Day of January, Anno 36 Car. 2. Habendum 

fOl fo~tp !.@earfj, to commence from tbe 311 iDup of May nftt 
befo~e tbe Date, Bee. renllltltg Rent, bp d1irtue of \llbi~rJ 
JLea(e tbe Defennant cntereb ann Ula£l poffetretJ, &c. anb fo~ 
fi~ t0eat~ tRent in arrear tbf11 affton tua~ no\1) blougbt. 

€be iDefenllant pleanen in Bar, toat befo~e toe ~alting 
tbe JLeafe tn tbe Declaration fet fo~tb, tbe @Iaintiffa (be= 
ing potre[el1 of tbe ~~emitre~ fo~ a ~etm of ninetp,ninc 
l?ears) mane a ILeafc tbereof b1' ]nnenture, (viz.) 3 Maii, 
35 Car. 2. unto one William Northmore fo~ fo~t~ ~earg, 
to commence PlefentIp, bp <Llittue of Wbicl) ILcafe, tOe faiO 
Northmore, (befole an" REnt become nue on tbe !Leflfr, in 
tb£ [)uloration fet fOltfi, (viz.) J die Maii, Anno 36 Car. 
~.) enterell, ann tuaa potretrell, ann aUen!Jcn in .fait, tbat tbe 
fain !Leafe mane to Northmore, tuas nm in 16efng, ann 
110t l1etermtnen, bp Beafon tubereof llJe (tbe iDefentlattt) 
fioolJ Hable to tbe actton of Northmore, fo~ aU tbe 3ltrUfS 
ann ~~ofita of tbe ~~emitreg bp ber ~an ann receturn. 

{lUll Upon a JJtneral Demurrer to tbia ,lea, toe ~ue~ 
fifon tuas: 

[[{betber 
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WbftlJrr tbc tDefcntHlllt was efiopped by the Indenture 

to pleon tlJta !l!)lcu i ann it tuiltJ infiffrO fo~ fJet, tbat fiJe tuila 
not ell:opped, bccuufe tt opprllrco on l&£co~O, tbat an Inte
rell: did pafs to bet bp tbiS 3!n'Ocnture from tf)e 19latnttth1, 
(viz.) a gooo JLearc in Reverfion fo~ one !?fat, after tbirtp~ 
ninc ~eata ~\l1!)icIJ \Doa tbe JRcfil.1UI? of Northmore'a ~ftm) 
l.1£tl'tmineb; anti tbot it ia u 9}3dJtm in lam, tbat a Dern 

* I IniLp. b. cannot oprrotc ttr 0 f(bnaf WfI!,9, (viz.) bp paffinrr an In
Cro. El!z. tcrefi, nub alfo by Conclufion; but tbat if anp Jlntereff 
~~~~eton 'l/. paffl'a bp tbc DcclJ, tbc Efroprel ia talun uwop; ann fo~ 
Evans. t(]ia I[:>urpofe tl)C QL:t1frs in tbe * ~arlJtn were citClJ+ 

Sed per Curiam, ~be IDefenlJilnt h:; efiopprO to plea'll tfJe 
~attcrg fupra; anll tbrre ·fa a Difference wbrrc tVc linllen, 
ture tmmfl'ltatelp patTetb fucb an ]ntetfff os was intenlJrlJ 
bp tOe l!1ottir.e'; anlJ aft£rtnUtO~ tip fome €Watter ex poft 
fado, tOat J/ntcteff tG Drtcrmtneb bp an (!fJtll1guifIJmrnt of 
tbe QEffote of tIJe lLetT01, out of lDl]ic[J toe lLellfe \Vaa be~ 
rttJeb; tOrte tbe WartirS ate not elloppe'O to flJew tbe fpccial 
~atter. 

i)~ ilt <!rafe wt)Ctf a JLrare 111 mane to A. fOl fOltP ~£arl1, 
tuJJO tntett;, anti tIJl' lL£tTo~ rntftt; ann Harm; btm out, anlJ 
tlj£n mokes a lLeafe of fo~t!' ~ear6 to B. tnbo enters, anD 
tOen A. tbe firll JLetTel' rc,entrrs, anD botb tbl'fe ILenrcS ate 
IIp ]ntJrnturc; in tlJis Qtafe B. ttl an alifotl of Debt b~oulJbt 
agamff him fo~ iRt'nt rc[cr'ul'n 011 bis lLeaf£', nup pleatJ tbc 
(n[)oll? 'QrrutfJ, finn ig not effoppcb; beraufr. furlJ an Intereft 
patTen bp t[jl' JlntJenturl' 09 WilS intenDen, (viz.) tl €erm fo~ 
fo~tp !?enra; but tOe LetTor6 ~llate, out of tu1Jicb tbat ]ne 

tereH Wila ncrftJetJ, being bp Diifeitin, was bp tbe Rc,entrp
of A. tJetcrmlnelJ, al1lJ bp ~onreqUellce fa tuaS' tbe flCerm out 
of tnbtcb It \rillS DrrtueO. 

I Leon. 33. Nota; Jill tl]£ QI:ofe at 15ar, if tbe ILrafe to tbe Drfen= 
g~wd'42. I.b. lJant [Jao been lip DeelJ 113011, o~ bp ~atol, tbe ~Ira fupra 
43,. Smith ban been n goon 1l3ac. 
v. Stapleton. 

Chapman & al' rverfus Butcher. Mich. 4 Will. 
& Mar. B. R. See antea Porter rveifus Butcher. 

~he Condi. THE ~Iaintiffa being lilte 13afHff6 of tIJ£ 'll3Olougb of 
~~~dorn ~e. New Windf?r, b~ottglJt an action of Debt on a 
plevin, good. 13onl) of 200 J. Ogiltt1ft tbe i[)efenOant, WIJo crabeD Oyer of 

tlJe 'll3011'D ann C[ontJitfon, . upon wiJicb it appeareD to be a 
')Bonb taken bp the (ain 15atlitfs of; anD from tbe Defen
bant anlJ one Piles, upon a Replevin. 

I ~be 
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t!!:fJe ([onDftion UHl6, tf)nt if the above-bounden John 

Butcher, do and (balI profecute and follow, with Effecr, his 
Suit commenced in the Court of Record of the Borough of 
New Windfor, againft Thomas Porter, for the unjurtly Taking 
and Detaining the Goods and Chattels of the faid John 
Blltcher, (viz.) at New Windfor, within the JurifdiEtion of 
this Court, and do and {ball make Return of the faid Goods 
and Chattels, if a Return thereof {ball be adjudged by Law 
againfi: him, then this prefem Obligation to be void, or 
eIre, &c. 

ann ofter Oyer toe iDefcl1tlant prennen, te)at be ban p~o. 
(eeuten tlJE ~utt in tiJe Court of Windfor, with EffeCt, ita 
quod judicium fuperinde habitum fuir, but tunt be (tue iDe
fennant) blougfJt a [~]tft of QI;Cto?- tbrreolt 1ft B. R. Inoere 
tbe Jjttllgmcnt ltlas; renerfetJ, a~9 bp tge lRrcoJ}) it appear£'. 

-m:be ~Iaintiff repltell Prote a do, tuat tbe Defennllltt 
bin uot p~ore(ute bi~ ~uit W 0 <!Elfect, pro placito dicit, 
tbot tbe Jjttllgment beloUl ltH'U;, tUilt Porter, tbe iDefennultt, 
tbouln bane i1 Return, ann tbat befo~e anp Return Wag 
mane, tbe [)efennant b~ougbt n [[ltft of <ffitto~, upon 
ltlbtcb tbe lungment ltH19 reberfetJ; but tfiat it wag tben 
faetbrt anjuo~en b~ tbt9 ~OUtt, tbat tbe Plaint in New 
Windfor ([OUtt ll)Ollln abate, ann tUtlt toe afo~erat'O Porter 
fhould have a Return irrepleviable. 

gun upon a IDemllttet to U)t!3 JReplfcatfon it mag ob# 
ject:c'O, tuat tbt9 wa9 an unlawful 16on1J, becaufe tue 'l5i1t= 
Itff~ ought to babe taken Pledges, and not a Bond. 

')But allmftting tbe ')Bonn to be goon, pet tIJe (ltonnftfol1 
lJotbllot ettenn to flnp ]iungment of Return' Habend. in 
anp ([ourt, but onlp in Windfor Court, moete tue 1131atnt 
lua~ lenten, anti tbe J]ungmcltt of tbat Q[ ourt f~ notu ret 
llerfen. 

Sed per Curiam, -m:bh1 i9 a lawful 1Bonn, nnn 'tig tue 
common ([OUtre, eben at tbis iDap, to take fuclJ 'I5on'09, 
ann tue QConnftton is mell penltell, all tbe [[lo~n~ being' 
general; tue fira 113att i9, jf he pro[ecute his Suit corn .. 
menced, with EffeCt, in the Court of Windfor, lllfJiCO 
mo~ns are ltot bounn UP to a w>~oreeutfon onlp tn tbat 
czr:ourt, but e.rtenb to tue W>~orecution of a [[(tit of ~rro~ 
til B. R. fo~ tbat is.; a W>att of tbe @>uit commencen below. 

gnb tbe lattet [[lo~b~ are as.; general, (viz.) And do 
make Return, &c. if a Return be adjudged by Law, fo a!S 
'tis not (onfinrn to tbe 3lungment of an!, par~fcu(at Qtourt ; 
anb fo~ tbefe Reafons.;,· 
~be nt>Iaflltftf» bab ]Jungment. 

K k Sir 
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Sir Simon Leech's Cafl, antea. 

3 Lev. 2.84. 0 N E Leech tunG Tenant for Life, JRemainber to bis 
:h~~~f:~~d fitff @)on In ([aU, )Rcmarntler to Sir Simon Leech tn 
his Argu- §fe; tOe ([Cll0l1t fo~ ILtfe (befoll? tbe 15trtb of an1' @)on) 
memo e~ecutftJ a DeeD of @)uttennet of all bis ~ffate ilnb (title, 

&c. to Sir Simon leech, ann nelfllctcn tbiS Deen to r. S. to 
tlJe [He of Sir ~imon; ann an tbi~ ltJas; Done ltJitbout tbe 
Il\notuleDge of Sir Simon. 

afterworDS Leech, tbe Qtenant fOl lLife, ban a @)on, af= 
ter tbe 15trt(J of tubfcb @Jon, anD flbe ~ear~ after tbe iJeeo 
of @>urrl?t1t1er was e.recuten, anll not befo~e, Sir Simon 
Leech babil1JJ mottee of tbe fatb @)Urrenbet, accepteb tt, 
anb aiffl1trn to tt; nil ltJbtcb ltJa~ founll bp a fpettal mer= 
illtt tn <!Ejeftment, b~oug[]t bp tbe ~on of Leech, \!tenant 
fo~ lLife, arratnfr Sir Simon Leech. 
~be amon being tn tbe C. B. tb~l?c ]ungeG~ after febcral 

2t rgulUHlts, galle ]ungmcnt fOl tbe lIVlatntlff, fOl tbep belli 
tbat tbe Qtollfent of tbe @j)urt£nn~ee IS atfolutefp netcfftu!' 
to [\ift)? eUttrnlJ£t, anO tbat befolc fucb alfent hotbtng 
patretb out of tbe ~urrel1nero~; ann tberefole in tbiG <!taCe, 
tIJe 1.I3trt tJ of the ~OI1 IJoppening between tbe DeHllerv of 
tbe Deeo ann tbe atrent of tbe @)uttenn~ee, tbe @tltrenbet 
it (elf \tlOS tJrfefltrO b!, tbe betlmg of tbe contingent JRe" 
mailltJ£t, fo tbut tbe fubfrquent atrent of tbe 8uttrlln~ee 
lignifien notl)ing, bccaufe at tbat 'Qrtme tbe (fi:enallcp fo~ 
)Llfe coUlD not be futt'cl1tleren to tbe remote RemainDer= 
mon, beraufe of fbe meau qJ;fiate belleD. 

15ut Jufiice Ventris Wil£) of R contratp IDpfnion, fo~ be 
beln, tbat bp tbe Definetp of tbe Deco tbe <!Effate patren to, 
ann beffeb immebtatelp til Sir Simon Leech, anO llJouln lUait 
tbrre tm btl' iDtfatfl'l1t, ann not remain tuitb tbe @)urrett= 
ilrtol till be (Ule @1urr£nmee) fiJoulb alTent; fOl tbe lLam 
tum intrntJ tbe ~Ufent of tbe eUtreht1~Ce, becftufe 'tiB fo~ bbl 
')Benefit + 

')But tbe W>iaintfff {JOb ]utlgment b1' tbe "pinion of tbt 
otbet 3 lunges, upon Inbtcb ]unnmcnt a [[{tit of <lftto~ tua~ 
blougbt tn B. R. ·,anO the ]ungment tua~ affirmetJ una VOte. 
~ till afUt\tHltng a Writ of <lfrrol tuas blOttlJbt tn @ar~ 

Ifament, attn tbctt tbi~ ]ungment wa,:; rebttfeb, It 0 tlbftb
nanning aU tbe IDptnions Of tbe 3lubnes amffanta fOlflmtm~ 
fng tbe ]ullgment, ercept tbe Chief Baron Atkyns, inbo 
tua~ COl rCbtrfing it. 

2 B~~ 
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Buckley & ux' t'()crfus Collier. Mich. 4 W. & M. 
B. R. Rot. 20. 

INdebitatus affiJmpfit b!'.ll)uSban1:J ann [(!life, in wbicb tue!, 4 Mod, Ij6. 

neclare tfJat the Drfennant indebitatus fuit to tfJem (tbe lVJ1~: ~~:h[ 
tSlofnttffa) in rueb a 0um of ~onc!, fo~ @erttlltiJ,maltec'll to be brO\lght 

[~o~k none bp the Wife, ot tbe JRequeft of tbe Defen'Oant, bby !dhCIHuf-

I d d . fc & an a one. an1:J COIlC UnCg a amnum lp orum, c. 
'QLbr DefenDant pleaDeD a frtboloUJ; )13lea, to tubicb tbe 

ll!>latnttif ncmurrcn ; ann tbe murfiion tuag, ~tbrtb£t tbig 
afflotl tulH) WE'll b~otlgbt hI? Husband and Wife, Ol wbetbcr 
It ougbt to be bp tbe f!>ugbann alone. 

3lt wa~ inOffen, tbat tbep ought to join in tbts «trafe, bee 
eaufe tbe ~ilUrC of action Din artfe from tbe parttclilar @>ktll 
of tbe [[life in makfng ~rriwiga, ann f01 wbtcb fiJe mlgbt 
fJabe an gifion after tbe Death of ber Husband, anti fOl 
t(Jflt ll!>urpofe the Cafes in tbe "* Sl@argtn wete CtteD. ~ z ci:~' 77· 

\to tubtcb it wag anftnrreD, anb fo refolbeb, tbat tbfS 9~~' • 6 I, 

([afe tltffrrs from tbofe etten, becaufe tbofe are upon fperi. Cro. Car. 

all9~omlreg mane to the Wife only, anD tbetrfole tn fucb !3l'd. 12.8, 

Q!afeg tbe [[ltfe muff be a leaup to tbe gerton; but bere tbe 
gctton i~ upon n general Indebitatus affumpfit on a JI!J~omire 
imptteO bp fLaw; but tlJot the fLatu will not (It tbt£J Qtafe 
implp unp t~lomtrc to tbe mife, fOl tlJe tg a @>erbant to tbe 
Il)uabann, tubo ill at aU tbe QI:fiarge tn PlobfOing 9!f)arertals, 

. as Hair, &c. to cartp on tbe ~tatJe of J13eritutg gpJaktng; 
thetefoJe be ougbt to babe tbe Becompencr, fo tbat tbc 
1.. am imvHe~ tlJe HDlomife ll1a~ mane to bfm onlp; quod nota. 

JlutliJment quod querens nil capiat. 

Bartlett t'()crfos Vinor. 

ASfumpfit, &c. in ltJbfcb tbe ~Iailltiff tJcclare1:J, That the Where the 
Defendant in Confideration tbat tbe HDlaintitf wourD Confiderati

procure 15000 t. to be lent to tbe Ilttng, &c. upon an Ad: of ~if~fw~sPro-. 
Parliarpenr for the Pound-R.ate,in tbe Name of the Defendant, r:either ufu
or of luch other Perfon as he (tbe DefentJant) tlJoUID agree rlOfis or ex
to, be (tbe DefentJant) tuoulb pop unto tbe W'latntiff 600 l. ror lye. 

and the Plaintiff avers, that he procured 150001. to be lent * Yelv. 87-

to the King, &c. b!, Sir Walter Plummer, tn tbe Jaame of H~t. 566-
Sir Walter Plummer, by Agreeme.nt of the Defendant, anb ~ R~~i,'k.~p. 
notu tbtSJ -k actton WffSJ b~Ollgbt fo~ tbe 600 I. 103· 

K k 2 mpon Stile 41 2; 
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[lpon non aflumpfit pleatJeD, tbe t91atntlif (Jab a ~erniff, 

an'Oit wns mobeb in arrca of JiuDgment, .tOnt tbe (ltonfi# 
ilrratfon of tbia lE>lomife tuna extorfive and ufurious, ann 
bp ([onfequl't1ce u"fanflll, o~ at Iraff, ·tbat tbfs was Bro
cage, ann fo P1obtbtte'll bp tbe laft ~tatute agafnll Ufury. 

1But after Debate it \l)a~ tefolbe'll per Curiam, tbnt tbtG 
ClJ:onfibetation lUag neitber extorfive or ufurious, neitbl'r 
lUus it Brocage tuttbin tbe 3Intent of tbat @>tatute ; fo~ bere 
I1citbet tbe 13o!rotuer o~ tbe lLenl1ct tua~ to pap tbe 6001. 
Pr<£mium, but a tbtrtl t13etfoll. . 

anti per Holt Chief Ju{tice, 3lf A. omeG B. 100 I. mba 
Ilfll1Ut1'Oa bhl ~Oltep, anti A. acquafnt~ bim, tbat be batb 
not tbe ~ontp teanp, but ir; tIelirous to pap it if B. can 
p~OCute it to be lent bl' anl' otber @erron; ann tbercupon B. 
fJabtng p~efent £lD,cafion fo~ biS ~onepcontraffr; ltJitb C. tbat 
tf'fJt \lJtu lenll A. 1 O() J. be tuiU gtue bfm 10 J. ann bertup" 
on C. len'Or; tbe geonep, ann tbe Debt is pat'll to B. tbfa 
is a goO'll ann la\lJfUI Qtontract betmeen B. anD C. fo~ B. 
bntb 13el1eftt bp it. 

gun tbe ~latntiff ban ~UblJment. 
Nota; ~be ~rutb of tbe jfaH tua~, Vinor (aG <!E.tecuto~ 

to Sir Robert Vinor) ball a cOl1finetable @>um of 9p}oncp in 
tbe Exchequer, tubicb being a Dcbt of King Charles II. lUaG 
(omelDbat nefper'ate; anD now bV. p~ocutfng tbtG I 5000 I. 
robe lent to King William, tbe iDefenDant bab (lC,alltcs 
fo~ 6000 1. of bi~ olb Debt., ann tbhl betng p~oben at tbe 

E c flI:rtal, it malle tbe QL:onfitietatfon better. 
tr:a~ad~n- Nota; Per Holt Ch. Jufiice,£Uttp <!tontralf mane fo~ o~ 
for.any about anp ~attet o~ fiCbing which is prohibited and made 
~~i~:dt;~ unlawful by any Statute, .is a void. ContraCt, tho' the Sta
Stature is tute it felf doth not mention that It (ball be fa, but onlp 
void, though infltctG a Penalty on the Offender, becaufe a Penalty implies 
~~~ySI~fl~~s a Prohibition, tbo' tbere are no P~obibito~F [[lo~l1S ill tbe 
a Penatly. 4i5>tatute. 

a~ fo~ J]nllance; 3111 tbe ([afe of Simony, the Statute only 
inflicts a Penalty by Way of Forfeiture, but doth not men
tion any avoiding of the fimoniacal Contract; pet it IJatb 
been alwapfl bdtl, that fuch Contracts being againfi: Law 
are void. 
~o be beln, that if a Scrivener contracts for more than 

five Shillings fo~ P10CuriuJJ tbe )loan of 1001. rUtb <!tol1traCf 
is bofb. 

Baker 
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Baker 'Verfus Lade. Trin. 3 W. & M. B. R. 
Rot. 268. 

I N Replevin, &c. tbe IDcfcnnant mane c.tonufance f01 2. Venr. I45, 

Qlrrears of a Rent-Charge, ann f~t fo~tb tfJat one Robert I 5~~~.6~~r. 
Lade lUag felren in lee of tue locus 10 quo, &c. ann bp Jln. l Mod. 149-

Denture grunteD a lRent,cztbarge in jfe£ to Nicholas Marfh, Where. a 

tubo tJebtfeD it to bill ~on Rich. Marfh in gee, tubo bp Deetl ~~~~e~ as a 

(n'DenteD, tn c[onfincration of natural Lobe, anti of 5 s. tn Grant, and ' 
~onrp to fJim patil bl.' bhl ~on Nich. Marlb, dedit & con· no Attfr~
ceffit prxditto Nich. Marlh filio & hGeredibus fuis tbe afo~e~ !i!~~:;t ·\i~ 
fatD Bent, a~ ltp Jlntlenture Plot1Uceb it appears, Qua: qui- ill. ' 
dem conceffio ult. rnemionat. nullo attornarnento nee aJia 
executione fuperinde faCta exifren. prxter folam figillation. 
& deHberationem jnde operavit per viam conventionis prx-
diet. Rich. Martb frare feifif ad urum in eadem eonceffione 
mentionat. per quod & vigore ftatuti in ufibus, &e. tbe fain 
Nich. Marlh tue @)on tuall fetretl of tbe CaiD JL\ent,<!tbarge 
in lee, anti tbe IDcferltJant a~ bt~ ~amff nUfrainen fo~ 
)Rent Qrrear. 

anti upon a Demurter to tbiS Jj!)Iea tn C. B. tbe Defen. 
trnnt bab Jlutlgment in tbts go~m, (viz). Quod querens nil 
capiat, &c. & quod Defendens eat inde fine die & quod ha
beat Retorn. averiorum prxdia:. detinend fibi irreplegiabile 
in perpetuum & fuper hoc prxdifr. (tbe DefenDant) per fia
tntum, &c. petit breve ad inquirend' &c. concerntng tbe 
arrear~ of tbe Bent, ann tbe maIue of tbe ([attIe, acco~n" 
tug to tbe Oxford ACt, anti tbereupon 31unrrment, &c. 

anti upon a mtit of cn;rrol b~oulJbt in B. R. tbe firff 
(!ftro~ bJns affigncll ore tenus, (viz.) 'QCbat tbe Avowry tuas 
ill in tbe 191eaDing tbe ([on\)el.'i1nce of tbe Bent from 
Richard Marili to bta 00n Nicholas Mar{b, it bdllB' quod 
dedit & conceffit, tubicb i~ bp map of ®~ant, to tubtcb 
tbe Attornment of the Tenant is necefi'orl.'; anti tOrte 
being no Attornment aUengetl, tbetefo~e 'tilJ a \Join 
®~a"t. 
~bat 'till an {tile GUegatiolt, fo~ the iDefen1:uH1t to fap .. 

tbat tbill DeeD opetatet; bl' tual.' of Covenant to fiand 
[eired, fo~ tbouglJ a iDeetl mal.' operate feberal [[tapg, 
ontl 'tig tn tbe QJ;lecttoll of fbe Jj)attp to tlfe fUtb a Deen 
acco~tJing to anp particular ®perattol1 fo~ JJt~ ~urpore ; 

pet 
I 
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pet tlJ£ Deco muff be plCiloen a~ fucb a Con veyance Plopet~ 
Ip, \t'fJicb tno~k6 fOl fJi~ Wurpofe; anD t(Jetcfo~e in tbi£i 
Q!ofe tbe iDrfrnlmllt UJoultJ f)aue pleilneO tbi£; DeeD, as a 

~II~fi~~~~·,b. Deed of Covenant to nand feifed, anD not a£J a Deed of 
112.. Grant ; fo~ currp Deel1 muff be plranel1 e~p~rt1p acco~tJ= 
2, Leo~. 121. illll' to it6 6Dperotton, ann not acco~tJing to tbe [[lo~nll 
i5ee pOllea I 
Orman 'tier. ot arne. 
Sheafe. (2.) ([be feconn ~ttol \l)as, ~bat tbe Jitl'ogment fg 

llo·uble. (viz.) one at common Lam, ann tbe otber bp tbe 
nEW @Jtatute; ann in tbhl Qtafe tnbere tbe abomallt p~o! 
terns on tbe ~tatute, tltll1 batb ]ungmrnt, tbere ougbt 
not to be anp 31uogment de Retorn' habend', fo~ tbat fS 
tbe ]utJgment at Common Law. 

Sed per Curiam, tbe ~tatute botb not alter tbe lung= 
ment at Common Law, but onlp gibes a fartbcr RemctJp, 
fo as to tbat JiPofnt tbe 31ubgment '£i \ucllgiben. 

')But ft tna~ re(oIUel1, tbat tbe ]ul1gment mas erroneoug 
tn tbe ~atter affiLtnell fo~ tbe firn <!frrOl; fo~ tbat tbe De, 
fcnnant ban pleanetJ tbi~ Deed as a Grant, and had not 
{hewn any Attornment of the Tertenant; fo~ if tbe 19lafn= 
tiff ban taken l{fue Up Oil Conceffit, tbe IDefennant (oulD 
not (Jabe mafntainen tt bp tbe Covenant to frand feifed~ 
ann fo~ tbat <!ftto~ onlp tbe Jjungment l11a~ t£berfeD. 

ann a nem 31ul1gmcnt l11llS giben bp tbc (!Court fo~ tbe 
l}!llointtff in Replevin, (viz.) quod recuperet damna, &c. 
as it ounbt to be, l11bere tbe }1!>latntfff in tbe action b~tngs 
a mtrit of <!frrol ; btlt 'tt~ otbermife blbere tbe DefenDant 
in tbe o~igfnal action blfllgS a mttt of (lfrtol, fo~ ill (ucb 
(!Cafe 'tf~ quod juiliCium reverfetur. 

Blackman rverfus Cobbet. \ Mich. 3 W. & M. 
in C. B. Rot. 456. rcrvcrj(d Trin. 5 W. & M. 
in B. R. 

Aaion on W R 1 T of ~rtO~ on a 31ungment in C. B. on an actf~ 
t\'.o Promi- on on tbe <!tafe UPOll troo feberal }1!>~omt(es bp 
~cs, and en- Cobbet tbe ~Iatntiff in tbe o~tgfnal action againll Black
tIre Damages . a T S 
when one of man OS aonunt rato~ to . . 
the Promilcs '<tbe [)efcnnant pleall£b plene Adminif\:ravit, onD a [1rt .. 
was void. niH tna~ founn agatntl btm, ann no\tl it maS amgnetJ fo~ 

<!Errol, tbat entire Damages tuere gtben upon tbe twa 
Wlomife£J, tubereof one-lUa~ boiD, fo~ tbat it tua~ lain as 
followetb : 

I Jf.ln 
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ff. In Confideration that the Plaintiff had fold a Mare to 

the Intefiate, he promifed to pay the Plaintiff tantam de
nariorum fummam quantam Equa proedia:a rationabiliter 
habere meruit, ann tben abet£; in Jract, quod Equa pra;dic. 
ta rationabi1iter habere meruit 81. tubicb h; abfurn to fa!" 
tOat tbe ~are neferueb to baue fo mucb ~ol1e!" ann tbcte~ 
fo~e tbi£; tl!l~omiie i!l boib. ) 

gnn tbe ~ourt tuafS of tbtfS ®pfnfolt, tnbrrefolc tbe JiUl1lJ= 
ment tuafS reberfeb. 

Fontzell q;er:fus Burrow~. PaC 5 Will. & Mar. 
B. R. Rot. 99 vel 100. 

T HIS wafS an action 011 tbe ([afe upon a Goldfmith's In an Afrion 
Note, b~ougbt bp tbe Indorfee agatnff tbe Drawer fOl ~f Dcbt for 

ttnentp ~utnea£;; anb tf)e '15~eacb of tbe W'lomtfe affilJnen 3ui~:~: the 
Inaa fo~ Jaon,papment de pra:dictis peciis Ami vocat. Qi5uf, Valnc mutt 

neas genrrallp, anb bin not allenge tbe Value tbereof. ~~n:~~r~_ 
ann upon a Demurrer to tbe Declaratton, tbe Defen~ therwife in 

baht affinneb fo~ ([aufe, tOat no Value ltla~ fet on tOe Gui- a~ Agifintn 
neas, tnOicb ougbt to be, becaufe tOe!' are all uncertain Coin. b:ma~:s. or 

Sed per Curiam, flCOe IDecIaratton fg goon, becaufe tOe 
gerton f~ b~ouabt fo~ i)amagea, ann tbe [ialne of tbe Gui· 
neas mat' be gillen in ~btnence to tbe 31urp. 

13ut tf it bab been an affton of {)ebt fo~ fo man!, ®u[= 
nea!), tbrre tbe [talne of tbrm mull be fet fo~tb in tbe IDe~ 
CIatatiolt, fo it!) to afcertatn tOe Debt. 

3lungment fo~ tbe ~Iaintftf. 

Huckle everfus W yeo 

COvenant agafntl Wye ar; amgnee of one Searle, in Infant,where 

Inl)lCb tbe lE>laintUf Declaren upon a Demtfe of Lahti!) he ~uft ~ue 
Il!' lInbellture fOl tbfrtp tgear5, matle bp U)£ anceffol of U)C !;m. uard,4-
~Iatntttf (tubofe IPrlr be fS) unto Searle, virtute cujus Searle 
cntenn ann was potfetfen, & lie inde poffeffionat. exifl:en. 
tenementa przdicta cum pertin. fuperius dimid: ante finem 
termini pr:rdicH fcilicet tali die, &c. ad manus & poifeffion. 
(of tbe Defennant) per medias affignationes devenerunt 
virtute quarum quidem affignationum pra:d. (the Defennant) 
in tenementis pr:rditt. intravit & fuit iode poffeffionat. pro 

refiduo 
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reGduo termini 30 Annorum prxdiCt. tunc ventur. & inex
Dirat. &c. 
· (ltbere tnfl~ 31trogmcnt 8gotnff tbe iDefen'Oant up [)efault~ 
ann upon tbe Return of t[}e [[ltit of 31nquirp, it tua£) mo" 
beD tn areeff of l!utllJm£tlt ! 

(I.) fl[.t)ut tbe }l3loinrHf b£iuiJ an Jlnfallt, bob [ueb b~ 
his Guardian, but tlJ£ <lCntrp on tbe )Roll tnag 110 mo~e, 
bUt per T. S. guardianum fuum, omittin~ tbe ([Iaufe ad 
hoc per Curiam fpecialiter admiff. I.la tue (ommon Qtourfe 
i~, anti a~ it ougbt to be herr. 

Sed per Curiam, ~be Qfntrp i!) fufftcient, fo~ itt .fact, if 
tbe Guardian tuns; not a'Omitten bp tbe ~otlrt, a [[{rit of 
<!frro~ lic£), &c. 

Venue, where (2.) ~bere i£) no Venue lain \Dbere tbe amgnment~ 
~cnl:i~.not were mnne! 

Sed per Curiam, ~bete fg no JE2eetJ of Japfng' an!, Venue, 
becaufe an Gffignment i£) altuap~ tntcntJetJ to be mane on 

Pleading an 
Afflgnment 
of a Leafc, 
not good. 

tue JLann~ affignen. 
(3.) '([be Declaration \))fII not maintain tbts actfon a~ 

gainff tbe [)efennant, becilufe it wag not fi)ctun, tbat fie 
(tbe Defennant) tnafj amgnee of tbe flCerm of Searle tbe 
)Leifer, but onI~ that the Tenements came to the Defendant 
by Affignrnent, b:lbicb mfgbt be an amgnment of anotbet 
QJ;tlate tlJon tbb; ~etm of Searle; ann tbe mO~n~ Virtute 
qua ram, &c. will not brlp it, fo~ tbofe are onlp b!, [[Iap of 
Jlnference, nnn not tratJerfable, ann Curb a ~onclufiOlt 
tnbicb ig not tnatranten bp tbe w>~emilre$'. 

Et per Curiam, ~bfa iJJ a material CZf,tceptfou, &c. 

2 DE 
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Symonds 1.1CrfuS Cudmore. 

1
m a fpedal Verdict in Ejeament, tbe tare lDas as 
foliotnetb t 

ff. Sir Nicholas Martin tua~ 'Qrenant fOl ILtfe of a 4 Mod. S.C. 
®etfuage, &c. in tbe QJ:it~ of Excefier, tuftb a 1l3owct ~ S~lk. 3j8. 

to make a lLeafl' of tbe fame for three Lives; o~ fOl Dn!, Ten~nt in 
~erm of l.@ear~ beterminable upon tbe [)eatb of three Per- Ta~), R~
fons only, lRematnner to William Martin biS @)on ani) ~am~er !nd 
jJ)eit tll '([ail, JRematntlcr in jfee to tbe tfgbt fPeirs of Sir a e;ine~&c. 
Nicho)as, mba in l~urfuance of tbe faii) @ower, mane a 
Leafl' of tbl' w>~emttre~ to Clement Weflcomb for 99 Years, 
jf A. B. and C. or either of them fhould fo long Jive. 

Sir Nicholas bien, anll William Martin, bts @>Olt anb 
JPeir, being [eifeb fn ~atl of tbe JReberfion, after tbe iDell 
termination of tbat C!Ertate fO~ ~eats, anb tnftb a JRemafn~ 
ber fn Jree to bimfelf ag rigbt l!J£it to Sir Nicholas, ntn bP 
iDeen, recittng tbe fo~m('r lLeare of ninet!'·nine tfi'('ar~, ann 
affo tbat A. B. C. were tben ItbinD', lenfe tbe lReberfion to 
Elizabeth Weficomb fD~ ntnet!' ntne ~earg, if G. Ol W. Ol 
eitber of them 6JoUItl fo long' Ifbe~ to commence after tbt 
Determination of tbe firll !Leafe mane lJ!, Sir Nicholas. 

gftertnartuJ, ann tluring tbe ([ontfnuancr of tbe firH 
JLrafe, William Martin bieb, ann tbe lRellerfion afO~frailJ 
lJefcenbeb to Nicholas Martin Efq; tbe ~on anb lJ>eir of 
William Martin; tDbtcb Nicholas being fo feifed, (viz.) in 

L 1 TaiJ, 
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Tail, with a Remainder in Fee, levied a Fine tbereof to Ca
rew anti St. A obin, tDitb );>~ocfi1mattoll)j, &c. to tbe dUe of 
tbl? fain Nicholas and his Heirs,. to enable bfm to make n 
mJurrfalJC;~cttlfment. . 

afterwatDS, tfJC fitft ILrafe moDe l1p Sir Nicholas tbe 
®lanbf(Fyer, tletcrmtnrtl, anti tlJcn tbe 'Qrcrm anD 31nterell 
oLE1iza~th ,Weftcqmq, bp tbe (HonO ILrafe maDe b!, Wil
liam ;Manin, tye jtilt(Jl\t of tile Cognifor,tuaa affi.gllett to 
tIJe [)rfcr(Olll1t Cuctmm:e, lUlJo ;£tlt£teD,anb tf}llfeUPOlt Ni
cholas Martin tbc ~Ol1 (ann tbe 1L({fo~ of tbe ~Iatntiff) te: 
elttEreD, ann mane a tcare to tbe l\:>laintUf. 

'Q!.be lingle £lD.ucfitan maa,31f Nicholas Martin, the Son 
and Heir in 'ttoil of William Martin, migbt now abotb 
thiS lL£llfe of tlJC Jl\eunlion mat'le bp bta latber, lDbo waa 
ttfl1ant tn 'QCatl, \UttIJ a iRrmatntler in gee, ut fupra, o~ 
elfe, [[1 betber Nicholas tbe @lon (anD lLetrol of tbe ~Iain
tiff) bp lc\)pil1g the Fine, bo'D tlrffropeb biS l}!)ower anD <!ft 
IrctlOn to ullottJ tbe ILrafe, fa ae notu be tuas concluOeD 1)u= 
tilllJ t{je ~£rm+ 

QlntJ after ffbrto' g,l'gument~, tbe following' Jj)otnts 
lUcre fllJrcctl fln'D rrfolb£tl bp tbl? W[}ole <!tourt. 

(I.) 'QLi at thi~ ILcnfe to~ llmerp"l1tne tEi'earS in lReberfion 
motle lip William Martin tiJe fatber, \.,aa not wttbin tbe 
Womer t£r£tuEll, bcctlufe ,tbe 10~£milff~ were cbargcb bp 
tlHltJLca.fe for fiv,e Ljves, lub(tfa~ tbe ~ow£t cJtenb£n to 
Three, 3nd no more. 

Dyer 5" b. (2.) ~,bflt tt)i!i reverfionary .Leafe tua~ not boiD tn tts 
1 Infi. 46. b. ([rration, but onlp u,OtDable bp tbl? ]tfue ilt ~aif+ ./ 
Dyer 1.79' (3.) lf~euill1t in ~fltl matte it !Leare of anp of tbe 
1. Cro. 458• ILaniJ!5 entaileD to (omm£llCC ilfter tis D£atb; tbis fa a 

\l010 trofe ab initiQ, 
Cra. Car. (4.) [[1bftl William Martin, U)£ jfatber, ma'Oe tbfS re~ 
)03' berlion6tl' 1i £ilfe, it ilfue'D out of botb bfa ~llates, (viz,) 
~~~:,64i' as well out pf tbe Brmnintl£t in fce as out of bbl <!fRate# 

tail. 
(5') ~tot tbt~ Fine with Proclamations batb not onlp 

batten, tut etttnguillJeb tbe C!f{fate.taif, as mucb to all lin
'l< 1. Lean'3j. Ultta 015 if 'Qrenant in 'QCatl baD bieD witbou~ 1tfue; fo~ Ow 
3 Rep. 51' b. tb£twife the <!COgnifee muff baUe two ntatna C!Ellates fn 
1. Cro.689· Jfee, (viz.) a bafe Fee 'Determinable upon tbe Deatb of tbe 
~~b.°;iJ.S' '([Chant fll 'Qratl, witlJout 31tfue, anb alro an abrolute .fee; 
Dyer I I 5. bJb feb i9 \Jerp abfurD; {lnn tberefole tbe greater jfee, wbtcb 
Pl~wd. 56oi, i.e abColute, fiJall (tuallow up tbe bare jfee, ann be CODeOU
~ B~~lfi.4J5 .. 'Oaten into one entire (!ffiate; ann to PJolJe tbi", tbe €afetl 
w. Jones H· til tbe If- ~arlJ'n toete efttn. 

2 (6.) flLl1ftt 
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(6.) ~bat tbta ~tlatc=~afl being ettfnguftl)ell bV tbe 
Fine, tbe reberuonat!' JLeafe is a JJoon anll unaboillable 
ILeafe, {truing out of tbe Rcmainller in Jree, tnf]tcfJ tbt 
fL£(fo~ 'Vil/iam Marrin ball at tbe tijCtme of tbe !Leafe matle. 

(;.) <[Oat tbe W'om£r 01 <!fleffion Inbtcb tbe Ufue in Tail 
ban of aborning tbla lLeafe, 'U1a~ tJeftro!,cD b!, tbe Fine, be" 
C£lUre tlJe ~ffate;~Qtl bcmg £.ttinguftl)ell bp it, tbe Jfee:fim· 
pie lUna let into t~olIemon. 

'16ut tn atoet collatrti1I ~atter~, Holt Cbief JulHce tJif" 
fcten from tbe otlJet 1unge9 • 

.JFo~ urtl tbe ot~ft JUlJ~ea belll, tbat if William Martin 
tbe jftltl)er ilt tue ~iU1e be malle tbf~ JLeafe, ban been onlp 
~el1ant til ~ail, tuttgout tbe JRcmatntJcr in .fee, tn (<<ell 
Cll:afe UJe QI:o\Jnifee fiJoulD not abottJ tbe !Leafc, beeBnfe tOe 
l~o\J.1er of abotntl1JJ [uco QCbarJJe~ tuaa annetcll to tbe flEe 
ffflte:~flll, anb rethl in t9~t\Jtt!' tbeteof, being giben to tbe 
]true b!, tue @Jtatute de Donis, anll is hot ttan~fertable 
111' tue ltfue to t[)e <lCogntfee, O~ to anp ·~trat1ger; but'tiS 
as a W>olUer of Revocation lUbicb is neterminell bp (banr-
tng 01 D£l1ropiltlJ tbe <!Effate to \tlbicb ·tis annereb. 

(2.) ~{Jat fncb a future JLeafe i~ not become meerfp tJoib 
111' tbe IDeal b of tbe ~£l1ant tn 'Qratl, (tbe 1Le1fo~) befol£ 
tbe ~ommencement of tbe JLci1fe ; but tbat aftet tbe ii)eatb 
of tIJe {tenant tn 'Qtail, it i!j boiDable onlp b!, fome aCt 0' 
tbe ]tTUf ill '{[ott; anll Jufiice Eyre btIb, tbat anmitting' 
Cucb )Leofe was boiO hp tbe [)eatb of tlJe JLe[o~ ut fupra, . 
pet tbe Jrine ban maDe it unalJoillable bp tIle ~olJnifee. 

')But tbi9 (erma abCurtJ, tbat a t!t.bil1g OllCt' abColutelp 
boill, fiJoulb be mabe goon bp anp ~attet ex poft facto. 

ann Holt Chief Jufl:ice bern tbe cOlttrarp til botb ~otnt1f, 
fOl fitll be gelD it clear, tbat if William Martin tbe lLelfo~ 
ban been butelp @:entlnt in ~ailwitlJout anp JRrmatn'tJer in 
jfre, tbilt then toe iLtogntfe£ o~ jfeotfee of t[J£ ]fille in firail 
migbt auotll tl)ifJ JLeafe; fo~ fJc fJelD, tbat tp tbe DzotfJ 
of tlJe arentlllt ift tlruU bcfol£ the future ]ntereft couli) 
commence, tue fame ltlcUltl tn'come boin ip~o fafro Og to 
tlJc Letrr£, fo~ tuijrn UJC !Leffol ('([enant in ~ntl) llitG be, 
foze tfJe JLeofe t9 to brgm, 'tis tl)C fame iii Reafon a9 rob ere 
~(ni1.l1t tn (!mi makrs a ILcafe to begin after bia Deatb, 
wbic[) i9 nnmittett to be void ab initio. 

jfo~ upon U)C Dfatij of Qreltilut in ~on, tOe «lEflate De
(renOo to UjC ]lfue, ann be is in paramount tbe future ]ne 
terril; anO tbc lLeiTee in tbat QI:nfe (bEfole tbe ~ommence .. 
mrnt of tue JLeafe) OntO anI}? a lRigbt o~ lSoffibilitp of an 

L 1 :2 ~ffilU: 
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Qil1ate, wbfcb bp tbe Dentb of tbe (!Cenant in ~ail 
.(befo~e 'tb~t lJRfgbt its to 1.ldl tlfJ an (!faate) tfJ cttinct anb 
gone. 

anti be 'put tbfg Difference betlveen tbe Ql:irtumffances 
anti ~£remontc~ 'necietfatp to 'tbe Debefftng an (!ffiilte out 
of anotber, anti ttibttc 'ti~ onlp to bell an <lffiate Ulbtcb tg 
\1flcant, anb not 'to bebell -anp otbet Werfon; fo~ in tOe 
rira <!Cafe tbe law requtte~, tbat an <lfnttp be matle, o~ 

1 Inn. 218. at lean a cominualClaim lllf)£te t[Je <!fnttp tfj periloufj, 
4 Rep. 53· becaufe of tbe alteration of tbe Woffeffion. 

')But in tOe lall Ql:afe tbe lLam notb tbat [)mce fo~ tbe 
~art!', anti l)l~fi!l tbe <!fffate in bim lllitbout an!, Ql:etemonp ; 
To in tbe p~fncipal <!Cafe tuben (!Cenant in Ql:aU nien befo~e 
tbe Ql:ommcncement of tbe futute JLcafe, tbe law befts tbe 
Rebetfion in QraU in tbe Jitfue immebiatelp bp Defcent, 
anti be aJaU not be put to enter, f01-tben be wouln be a 
'QCtefpatfer to tbe lelfee in Wolfeffion; ann it woulD be abr 
furb to claim, becaufe tbe JReberfion tua~ onlp in 
btmfelf. 

Lit. fea. 680. _ 9ntl tbe Chief Jufiice argueD, tbat if 'Qt:ennnt in €ail of 
3 Rep.84,85,' ~Oll granteD it ill jfee, tbi~ wOUI'D be boin bp tbe 

'IDeottJ of tbe Qj5~anto~; but tbat tbe 3ltrue tll ~ail migbt bp 
bi~ Oltlll 9.nmtttimce (8S bp b~tn{Stng a jfolme1lon agatna 
·tbe cJ5lantee) eaufe it to babe an C!ftiftcnce afterwarDS. 

gntl tlJat lllbete a bare 'Qtenant in ataU maketl a future 
teafe, anti Dlea befo~e 'US to commence~ fucb JLeafe fa 
meet!!' Void tuttbout m01e <;tttcutUftanceg; but pet tbat 

1 ero. ,02. tbe llfue in 'Qtatl ban bt~ Clflection to make it goon bp ac .. 
tepttng tbe tRent, o~ bp bffiraitttng atttl QboW~P, wbicb all 
mountfj to un tlnmittance of tbe JLeafe, anb fo ellops anti 
roltclune~ tue ]lTue to nell!, ft. 

@Jo tbat tlJe C!fleHtoll of tbe 3!lfue ill tbat <.!tafe ffj onI1' ttl 
fUPPo1t ann make noon tIle leafe bp fome act of btlJ own 
([onClufion, anti not att Clflcctfon to auoiO it bp bts own ~ff, 
becallfe tbl'tf t£f no fucb ~ct necetrarp ; fo~ tbe Latu cfieem~ 

r Roll. Rep. it boin ipfo faCtO by the Death of the Tenant in Tail, ut fu
'90. pra, ul1lef~ tbe 31ffue notb -bp fome act u:altr it IJOob; ann (0 

it' tf)c £Opinion tn I lnft. 46. finn tbe fante (It.:O in * Smith 
>I< Plow. Com. and Stapleton's Cafe, which the Chief ldHce held to be 

good Law, but the other three JufHces doubted. 
Litt. fcB:. ann Holr Chief JufTice put tl)ff:s ([?fz~~ (viz.) 3lf ~l'"ant 
~25~r6:~. 54 f01 IUfe, ann l)e in a~berlio l ta jf'C? jam in 11 Fine or 
I ~n1t. 345 .. Feoffment to t1 ~ttnnlJt't, tiJl: ~tlU~f fo~ life i~ mergelJ, 

fa 
I 
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fa Itketutfe tnbere Oe in lRemuirttJet in ~atl, jofn5 tnttb 
toe ~e1tilnt fo~ ltfe ut fl1pra; anti pet tn tbe laft (!tare 
tbe feoffee o~ €ognffte tl)aU bolb, buring tDe tife of tbe 
~tnant fo~ ILl fe, tbo' tbe f!~nant in ~a1l be Deatl hlitbout 
litrue; quod nota. 

Nota; Jufrice Dolben faib, tbat tbe <!.tafe of Opy and 
Thomafius Inna mtfrepo~tcn bp Sid. fo~ be lUa~ tOen 
at tbe ')Oar, anti no 31ungment tuaa gtuen in tbat 
€afe. 

Carter rueifus Cawthrop. Hill. 3 W. & M. 
B. R. Rot. 506. 

W R I T of ~rro~ on a lrU'bgment in tbe Court of 3 Lev. 345. 
Hun, tn 'an Qaton 011 tbe (!tafe fo~ !topping the 4 Mod. J SZ. 

J • 'ff' L' h" s:z - m.o..t s:z ,.. I ,.. , Where the ,p amtl S Ig tSu!' erCulng a new 'Q ruuure, anu cone «"en Plaintiff de~ 
ti11 Declaratton tbtt~, (viz.) per quod tbe Jl!)fatntiff lotI c1ared for 

tbe '!Lfght ana Qtomfo~t {If bi6 minnowa from (uCb a IDal? ~;;ha:~o~: 
to tOe ~tme of tbe ~iafnt leb1elJ, ann tben {Joca fartbet, mencemcnt 
(viz.) Et magna pars prrediCt' meffuagii (of tIJe j1>lainttff) oftheAtlion. 
occafionepr~mifforum magna tenebritate obfcurat' fuit & 
adhuc. exiftit unde dicit, &c, 

dlpon Jaot guilt!' pleanell tbe ~laintiffban a dlertlitt, anb 
upon a ~[1rit of (lCrto~~ it UHla affignell fo~ <!Etro~, tbat tbe 
Wllaintiff batl lleclarelJ f01 !Damages after the Time of his 
Plaint levied ellen to tbe \time of biG DecIaring,(viz.) \tbat 
biG J'poufe \t1a~l1arknetl, & adhuc exifrit, IlJbie·b ougbt not to 
be, fo~ be fiJall not baue Damages fo~ an!, ~attet aftet 
tbe attton commencen, beclufe if anotbet action t1)oullJ be 
ll~ougbt fo~ tbe fame (tf]ing, tbf5 fo~met action cannot be 
plea'bel1 in 1Bar to it ; ann tb1?tefo~e tbe tj\utp balling giben ~~n~~~~~ 't'ir 
entire IDamage~ in tbiG <!tafe, 'tia naugbt, fo~ tbep babe Daffe. ' 
gillEn [)a·mogea fo~ tbe adhuc exifiit llarttn£n, tnbiro h1 
~attet fubfequcnt to tbc affton., ann the <!tafe of -Ie Hamble- * 2 Sand. 

tOD anll Vere waS relietl Olt a~ an autbolitp tn @oint. 17
0

• 

')Sut it b:a9 anfwer£'b anti fo ufolben per Curiam, tbat 
tbhl ([afe wa9 not like tbilt in Sanders, fO~ tbe adhuc in 
tOt6 QI:afe lIJtlll refer to tbe Time of the Plaint t levied, ann t Co. Ent. 
not~to the €tme of the Declaration. 246,247, 

[~ibetefo~e tbe 3lunlJment waa affirmeb. ~:ft. Ent. 

I Sand. 87, 88, Co. Ent. II, l~. 
\\' inch. Ent. 146. Hem 140, 

Dyer 250. Co. Ent. 14, 15. 
206, 551), 

9 Rep. Batten's Calf, 
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3ln t()C arguing tbt~ ([aCe, anotber waa citety, betlUeen 

Hext and Barton ill C. B. M.ich. I Jac. 2. Rot. 4 2 5. wbicb 
ltJa~ an actiOIl fo~ fiapping Lights, &c. ltlitb an adhuc exi
{tit, a~ (Jere, anll it waJ$ mOllell tn artell of 3lullgment Upt 
on tbe fame (!t~c£ption of entire Damage~ ; but tbat ~OUtt 
ober·rulctJ it, ann brill tbe Declaration gOOD, anb tbe 
)JDfatllttff tn tbat <lCafe ball bts ]Ull\Jment. 

'(tbts lall ~are (~tepo~tetl in =3 Lev. 246. 

Davis q;CrfuS Speed. Hill. 3 W. & M. B. R. 
Rot. 261. 

4 Mod. 153. I N a Cpetial dIerbict tn (!J;jeffment, tbe <!taCe ltJa~ tbu~! 
S~lk: 6~5. if. J1)uabanll anll mife feifetl in jfee in the Right of 
~F~~a~~~s his Wife, joinell tn a .trine tuit~ 1\!>~oGIt1mattons., &c. anll 
ofaFine,be- b!, iDern tJeclarell tbc dICeS, (VIZ.) f!bat tbe C[ogntfers 
~~~f~ot~r~ lboulb tibantJdfebifeo to the uuhe 0Bf tdhe H

f 
eihrs 0Wf ~~e Body of 

pofiriol1 of the Hus an , egotten on teo yo t e he., al10 fo~ 
the Freehold Want of Cucb ltfue, to tbe ttgbt J1)eirSl of tbe ij)UGbann; tbe!, 
:~ fuppo.rt l)atJ ltrue between tbem, but ntetJ in tbe JLife~'QCime of tbe 
ge~~U~~~.- J1)uabann anD [[life; tbElt tbe tJiell, ann aftet\l.lattJa brr jpuf= 

banll lliEll tuitbout 3lffUf, anb tbe lLetro~ of tbe ~latntttT 
traa !pett at lLam to tbe Il>ussbanll, anb tbe Defcnllant 
tntU~ ij)elt at law to tbe [[Hft'+ 

{[be iDueffion lUa~, mlbetbet tb{~ lLimitatfon of tbe 
([1fe~ of tbfSl Jrtne maa boiO in lLatu, becaufc tbrr£ tuag no 
IDtfpofal of tbe Iteebolll in prefenti to rUppo~t tbe contin
gent dIfe~. 

anti in Eafier-Term, Anno 5 W. & M. it tua~ alljubgctl 
b!, tbe tubole <lCourt fo~ tbe [)efenbant ; fo~ tbe!' brill tbe 
Limitation fupra to be boin fOl maut of a particular Efiate, 
and prefent Difpofition of the Freehold, a~ a founllatton 
to fUPPolt tlJe contingent dIfe~; fOl otbettDtfe tbe tvboIe 
31nbcritance mull be tn Abeyance, tDbtc[) cannot be ; anll 

T 1 And. 328. to Plobe tbi~ ~attet tbe (!tafrs; in tbe +: ~argfn tuere 
4 Leon. 293· , 
, Cro.334. elteb. 
Moor 349. anll Holt Chief J ufiice arguendo put tbefe <!tafeSj, (viz.) 
Mod. Rep. Jif it jfeottment in jfee i~ m alle to tbe dIfe of A. anD tOe 
lll~ 159· fJ)('{ra of IJiS 1300!, begotten, tbe JRemainller in jf£e to tbe 

rtfJf]t J1)eita of T. S. \DbO is tben U\.ltlltJ, t(Jilt in fucb <!taCe 
tbe jfee,fimple i~ not ill lbepance, no! tn tbe feoffee; but 

tbe 
I 
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tbe dIfe of tf)e fee lbalt refult to tbe feoffo~, 8nll rematn 
in btm until tbe cztonttngencp, (viz.) tbe iOeatb of T. s. 
tl)alt bappen. 

(2.) 3lf T. S. co,benanta to nanb feifell to tOe ([tfe of the 
jpetr13 of bi~ own 130Dl' begotten after tbe (1)eatb of E. G. 
tbis ts a goon Limitation of a rp~inJJtng dUe tn ~atf, anti 
tbe olb (!Effate tematn~ in tbe <!tobenantol unttl tbe €onttn~ 
,gencl' bappen~; anti tbfSJ was tbe aDpinion of tbe Cb. Ju
fiice Hale. 

The King rvCrJu5 Marriott. 

T HE i.)cfen'Oant \tIas tnbicteb at tOe @bemol1~ f014 ~(jd. 144. 
Iltecptun' an AJe-houCe without LicenCe, ann brin" ll~dlafcment ~ • I) lCS or conbicten of tbe =Offence, tt was maben Itt ~ttetl of lIUtJ!Te Keeping an 

mcnt, tbat an 3lnnictment wtll not Ite in tbts ~are, be: A!ehhoufc. 

caufe'tig no ~tfencc at Common Law, but fs maDt fa bp ~v~~f~.ur Ll

particular ok @tatutes, wbicb p~ercttbe e.rp~erl1 anti patticu: 'I< 5 & 6 Ed.6. 

lar WluntffJments, by ImpriConment and Forfeitures, ann cap. 2.5. 

tberefo~c tOe i'ffennet is not to be punitlJcb tn anp otbcr' Car. I. 

9J!}anner tban o~llatl1eb bp tbe t @)tatute wbttb creates tbe ;a:d;o. 64" 

IDlfcnte. 644,647,648. 
Palm. ,88. 

7 Rep. ,6. Godb. 341. z Roll. Abr. 84, 241, 398. I Mod. 34. 1 Saund.249. 

@ee in 4 Mod. tbi~ 31nllfffmcnt was qUaaJell fo~ tbe Bea" 
fon fopra, but it was againtl tbe IDptnion of Holt Ch. JoLr. 
becaufe an lIn'birt ment being a rummarp [[lap of J1!)loceen~ 
tng, iSS mo~e beneficial f01 tbe eubjelf. 

"arts P~obtbiteb Ill' tile @>tatute 22 Car. 2. to trabel Infta 
mOle than fibe 11l0~res at lLengtb; tbfs is a new lLall1 anti a 
new ~tre,rtce; pet an 3lnbHfment wtll fte againff tbe s!)tfell~ 
net, tbo' a particular @UnillJment i5J bitcHeD bp tbat @>tatute. 

Wharton q;erfus Lifle. Hill. 3 Will. & Mar. 
B. R. Rot. 36. 

JB Trover fo~ 20 <ltatt,ILoHllS of flo~, a fpectal <11erlJttt, Lev. 365. 

Wa13 founn at tbe amres in Effex, (viz.) (tf)at tbe l!t>fatn= 4 .Mod. 183. 

tiff lUa£J ]mp~op~tato~ of tbe Wlarfflj-QI:butCb of Thorp fn ~~~~ef;n(7 
tfJat cztl1untp, ann tbat tbe iDefenlJant was d1icar of tbe rame to th~ Vica~, 
€bUtcb, anti tbot tbe llmp~ap~fato~tl uCel1 to baue Omne~ de- ~~~{r~7tbe&. 

Clma5 
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cimas magnas cujufconq; generis vel fpeciei, coming of all 
fbI? )Lanna of tbe fame @artllJ, anll tbot tbere ate 520 acres 
of arable )Lanll, 720 acrca of @allurc, anti 60 a'te~ of 
9Wea'Ootu, in tbe fatn )partfi); anll tbat 26 aCtea of tbe 8ta: 
111e lLanll ban, fo~ ci\1lJt ~eat~ latl pail, been fown with 
FJax, nnn tbat no .!flat {Jan at anp ~ime befo~c tbe fatb 
eigbt ~cat.a, been fo\tlll tn tbe faib ~atitlJ, ann tbat tbe 
JFlo~ ttl tbe [)eclarottol1, &c. tua~ toe untb ~att fcUeren 
flttn ret out ro~ ~tt[Jr~ of tbe fain 26 actea of .fla~; anti 
t{Je!, coltclu'Oe, tont if tIJe fatn ,([ttbe .fla~ ate Magnx De
cima::, toen tbep finn fo~ tI]e @Iaintitf; but if tbep mete 
Minota:: Decima::, tocn fo~ tIJe,iDefen'Oant. 

ano bp toe f)piniol1 of tb~ee ]ung-ea, tbe ~itbea of tbi~ 
jfla,t ate fmall Tithes, ann betoltg to toe Vicar; anb J ufrice 
Gregory citen a (!tare tuleD in toe <!ftcbequer tuben be was; 
a Buon, concetnil1\J Clover- Grafs, toat tbe flCttbe of it be~ 
lon[\,£n to tbe Vicar, 'WOo l)a'O tbe Tithe-Hay, etcept onl!, 
fucb ([fober a~ tuDS 'l1£crlTarilp cut amongtl tbe ~om lUbete 
it ntn nrow. 

Sed per Holt en. Junice, aJ:befe ate not fmall ~ftbeg, fo~ 
Decim~ fun~ minutx UittlJ JRefprct onlp to tbe mualttit1? .. 
anll not to tbe iluatttp of tue ~btt1lJ; but 9lul)!Jment tua~ 
giUEll fO~ tbe Defentlant bp tbe f)pin{Oll of tbe otbet tb~ec 
3Jut1gr~+ 

Dupratt rverfus Tefiard. 

Special Bail Jdlngmcnt agoinft tIJe ;Pefennottt, ag E~ecutor of T. ~. 
1hal~ not be wbereupon toe ~lainttff b~oUlJbt an ~ctlon of Debt 111 
t~te~~t~ an toe Debet & Detinet, fU!J\1etllng a DevaO:avit bp tbe De= 
upon a Sug- fcnllant. 
geftion o,f a arl)e mueffton tnOl1, Jlf tbe i)efenllant {fJoulb be belD to 
~hv:f:i~t if [pedal Bail; ann tbe Qtoutt took tbt~ Difference, (viz.) 
the Sheriff 'Qt()ilt mbtte upon fucb 31ungment <!ftecuttan i~ taken out, 
re~lrn. a De- ann tlJe ~beriff batb teturnrll a DcvaO:avit, lit rucb c.!tafe 
'Va 4vlf. tbe IDefcnllant upon an affion of Debt, ut fupra, aJall put 

tn fpedal BaH,' bec8ufe of tbe @>bertti'g Retutn, but not 
upon a bate ~uggl?tllon of a DevaO:avit, fo~ tbrre tbe com: 
mon ')Sail tlJall (erbe. 

2 Howard 
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Howard 'Verfus Tremaine. 

AaI: a aI:tial in Qj;jeffment at tbe Affifes in. Exon, one 4 ~~. 14:
Langford (tuba lUaS tbe lL£lfo~ of tOe @Iatntitf) a~ ~e;oli'tidn; 

monntl other ~binng, off'eteb to glue tn ~Ui'o£nce Come caken de ben~ 
IDepofittonG of 1.\D£t(on~ tbentJean, ann taken de bene effe, tIl upon &_ 

upon a 1l3ill in ClCbancerp b~ougbt bp tlJC fatt) Langford a· ,,~[u~~eP~he 
gatnlt Tremaine, to perpetuate tbe '€ellimonp, &c. Bnn tbe ~cfti~onk 
iDefennant Tremaine bUb not put tn bhl Qnftuer, uettbCt ~"h~~:[;~cr~ 
ban tbe ll!liatntiff taken out anp J1!1~ocers of ~ontempt to was no An
compel bim [0 anrmer, acco~nil1g to tbe lS~acrtte ann fwcr bur ind 
<[OUtre of the <!tOUtt, anti altho' the ~m batl been (iletl a :~vi~::~c. 
~eat anD mo~e. 

aUD a <!tare bei11JJ mabe of aU tbtg ~atter, anti referren 
to the <ltourt of B. R. \tlhetber tbere Depofitions taken de 
bene dIe upon a 15tll, to tubicb there was no anr\Uet~ ann 
Ill? <ltonfeqUfnCe no lffue jOineD, 11)oulD be anmftteb to be 
reaD a£i <!EbtDence, 0: nnt; antJ aftet mutf) Debate the Hllrdrcs 3 I 5p 
([OUtt was of £ll)pinion, tbat tbere Depofittons migbc be ~.2, co~t~a. 
giben tn (!ftJiDence; otbettuife a 13m fn ~qutt!' to perpe· 3,"d,m. ",. 
tuate tfJe ~ catmon!, of mlitndfes, woulD be to bet!' little ' 
o~ 110 )l!>urpofe. 

Broddeck 'VerJus Briggs the Marjhal. 

EScape agafntl tfJe MarChal, tubo pleabeb, tbat tbe De. Immareri~l 
fennant \llaS an Alien Enemy bo~n bc"Onb e£a at Traver[e IS 

• . , C 'bur Matter 
(ucb a 191ace tit France. of Form. 

ilt:be @Iatntiff repUell, tbat be is a Denizen born in 
England, anD tratlerfetJ, tbLlt be IS an aUen bam modo & 
forma, &c. 

gilD UpOIl it general Demurrer to tuis JReplfration, it 
tuaa beln bp tue <!tourt, that tbe Traverfe was iII, becaufe 
no Venue can arire from a @lace bcponn ~ea; tberefol£ 
the l\:>faintitf ougut to bnUe teUen upon tue fira 19ntt of bifJ 
)Replicatton, (viz.) t!I:bat be bl a Denizen, anti tben a 
~Iace of ~riaI mi{Jbt be lattl bere, &c. 

13ut tbe DefenDant fJnutng DemUrteD «rnrrall!" no an. 
bantage can be nOiD taken of tuts immaterial Traverfe, 
lDlJiCf) fS but S!!)attcr of .tro~m; antJ if the DefenDant fiaD 
taken 9lffue upon tbe ~1t1fntiff'5 betna a Deniien, as be 

M m mi!Jbr~ 
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See~icholls miJJbt, it fiJouliJ be ttteD wbete tbe affton i~ Into, becoufe 
'V. rawlett 'tiO! but a tranfito'u Clmattet 
pofie~ ~ ~~ ~ • 

I Salk. H5. 
Limitation 
of a Term 
by Way of 
executory 
Devife. 

€be WllaintttT batt llullgment. 

Lamb 'Vcifus Archer. 
B. R. 

Hill. 3 Will. & Mar. 
Rot. 828. 

1m a fpettal [1erbftt tn Clfteffmcnt, tbe ~are tna~ tfJUtf t 
.If. Jobn Bull being potrelfetJ of tbe lLantJs tn mue~ 

{fton fOl tbe ~£rm of ~ooo Years; anb babfna nemtfen 
W>arcel tbereof to bf~ eon Richard fo~ a lef9 ~erm, ann 
otber l\t>arcel, to Luke Sutton, in like ~anner, tJib bp bbl 
)Lan mm nelltfe in thefe ato~tJ~: 

Item, Whereas Richard Bull, my Son, hatb an Ectate in 
the Living where he now lives, in HHnton, for 99 Years, 
jf the {aid Richard and Mar) his Wife fa long Jive; rny 
Will and Meaning is, tbat he the faid Richard {ball have 
and enjoy aU that the aforefaid Living, with the Appurte
nances, and alfo all that Part of the Living, with tbe Ap .. 
purtenances, after the Widowhood of Elizabeth my Wife, 
which I now live in, during the Remainder of tbe Years 
which I have to come and unexpired, which Luk! Sutton 
did forrnerly Rent, to him and the Heirs Males of his Bo
dy begotten, and to be begotten; and for Want of ruch 
Hfue, then my Son John, and his Heirs Males for ever. 

The faid Richard paying and difchargiog all fuch Lega
cies as hereafter {ball be given by me; and if the raid 
Richard {ball happen to die before his faid Motber, with· 
ont any Iffue, as aforefaid, I do then give and bequeath 
unto my Son John, and his Heirs Males, as aforefaid, after 
the Expiration of the aforefaid Leafe made unto my Son 
Richard, and Mary hit; Wife, the aforefaid Living, which 
Richard my Son liveth in, as alfo the other Living which 
Lu~e SHtton did formerly rent, after the Widowhood of 
my now Wife, he the faid John paying and difcharging all 
fuch Legacies and Payments, as the raid Richard is and was 
to pay in Cafe he had lived. 

arbe 3iurp foun'O, tbat Richard Bull died without liThe 
Male, living his Mother; an'O tbat Mary bf~ tWife tuas like· 
\niCe bea'O, that Archer tbe Defenbtlnt mattiell Mary,tbc 
Dougbtet of the faib Richard Bull, \\lbo in bf~ ILlfe·time 
ban grante'Otbe tubolc Q!:erm to ,tbe fai'O Arcber, anti bi~ 
mife; nnll tbat John BuU, tbe eon of tbe ~dffttOl, was 
,JLetrol of tOe 19lafntltf+ 

3 ~be 
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~be lingle IDueltton upon tbis dlerDHf tuas, [[{betber 

tbe Limitation of the Term to John Bull upon tbe Qtontin f 

gencp of Richard dying without Iifue Male living his Mo
ther, \\')(19 a gooD Limitation in JLaw. 

anD upon tbe firrt argument it tua~ refolbetl flp tbe 
wbole <!Court witbout att!' DifficUltp, tbat it wag a goon JLt~ 
mitation b!, \rap of ~Jecu~mp devife to John, anti Din not 
tenb to il jl£~petllitp, t'\P tt_lria£t fllggelten,. . 

Jit tuils alfo belD, tbattbe tirlt lLimttqtion to John upon 
tbe [)eatb of Richard fuitbollt ltrue g@ale 'glmeraU!" tua~ a 
bOlO lLimitatioll, becaufe it tenDen to a ll!>etpetuitp, but up~ 
Oll tbe lall ~faure lluDgment tuas gluen fo~ tbe 11!>latn:: 
tilT. 

anti tbe <!tare of -1< Child and Baily tubfcb fS repolteb tn * ~Cro.4;'. 
(euetal 15ook~ was nenfeb to be ]"'alU, but tbat tbe ella- z Roll. Rep. 

bUtl)Cb Law in <!tares of tbhi Jaature, is a"O~l1tng to tbe P:1:n. 48, 
JRerofutfon tn the Duke of Norfolk'S <!CaCe. 333· 

w. Jones 15. 

Mm2 DE 
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Hall veifus Cupper. Parch. 5 W. & M. B. R. 
Rot. 292. 

Demand ore THE ~Iaintiff folD to tbe Defenbant a ebate of 
tenus need tibe ll)unD~eb J.it) ounba in the Eafi- India Stock 
~:~~: p~;_de anb tue DefenDant cobenanteO to tranSfer tb~ 
rOD, nor at fain @>bate unto tbe ~latl1tfff, Plollibett tbat be 
the laft Hour (tbe ~Iafntfff) nfO upon (ucb a IDap bp Word, or by 
of the Day. Writing, left at the Eafl:- India Houfe in Leadenhall-

Street, demand tbe Coin @Jtock to be ttanSfetteo unto 
bim. 

3Jn an aruon of Covenant b~ougbt bp tbe ~Iatlttflf, tbe 
')5~eacb 8ffillnetl tuaa, tuat upon tue Dop, &c. be (the 
JF)lafntttf) tlemanbcb to babe tbe faitl ebare of .tribe JfJUl1~ 
Oleb 190unba to be ttan~fertelJ to bfm, fcil't, at tue Eafr
India Haufe in Leadenhall-frreet, fecundum formam fcripti, 
anti that be tua~ then anb tbete reabp, anb offereb to pap tbe 
~~ice agreetl on, &c. if the Defentlant tuoulb babe tranafet~ 
teb, &c. but tbe iI)efcntlant adtunc & ibidem penitus inde 
defecit ac ill transferre feu transferri caufare omnino recu
favit contra formam, &c. 

2 

(I.) anl1 

I 
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(I.) ann upon a ()emurrer to tlJi£i Declaratton It lU~ 

objcCfetJ, tbat tbts [)emantl of tbe ~ran.sf£r betng mane ore 
tenus, an'O not by Writing, tt ougbt to be mane to tbe ve
ry Perfon of tbe DefenDant ; fo~ toat tbe [[{oln~ (at the 
EaCt-India Houfe) balle Refprct onlp to tbe ID£mann wbttb 
lUag to be maDe in [ijlrttfnlJ, anti not to tlJe [)et11i1ull ore 
tenos; but (Jete tbe tl3huntitT batb ulletJgen a {)emantl bP 
Word at the Ea{l:-lndia Houfe, ann not of tbe Perfon of 
tbe Defen'Oant. , 

(2.) ~be nett ElDbJeBfon 1na~, ttbat tbi~ [)emanb f~ not 
lain to be mane at tbe Ian Hour of the Day, a~ ifj "fual tn 
(!Cafe'S of ~I£a'Oin!Ja Demann fo~ )Rent. 

Sed per Curiam, it ltH1S ilnfwe.reb anti refolbetJ, tbat t!J.e Curi~, 
[[1o~llS (at the Edt-India Houfe) baue a lRefpett a~ tuell to 
tbe Demand ore tenus, as to a iDe,mann tn {[trUing; aull 
ttta tbe [lfdge amongtl ~rrCbant9 to make aU U}£ir iDe
mal1D$' ore tenus upon furb 1l3argl1in~, as \UeU as fomes 
times bl' [[{titing at the Eaft-India Hourej anti not to (fek 
after tbe W'erfoll of tbe Vendor. 

{lnb aa to tbe fecOltb ®bjeaton tee!, belD, tbat tlJe De
mand wag tuell lain as to the Time, fOl a IDap-antJ jF)(aCf 
[£ttain tuerr aPPolntrb, ann tbe lI!JlatntitT batb laib it upon 
the fame Dap; anb fartber alleog(tJ, tbat tbe i)rfennaut 
transferre recufavit, tnlJitb is fuffident. 

liu'Ogmcnt fo~ tbe W>laintUf. 

Williams rverJus Williams. Parch. 5 W. & M~ 
B. R. Rot. 170, 171, 172.. 

T HE l0Iaint{ff Thomas Williams being a GoJdfnlith c a f 
in Lombard-Street, b~{)ugbt nn aiiion on t~e <!tnfe n· M~r~~:~rs 

gmnff Jofeph Williams toe J1!)~ojeaol of tbe diving Engine, cO,ncerning 

nn~ Oeclm:co upon a mote n~flttlll bp one John P.ullin, bp ~~~~ o:i;x
lllbrcb he P1DIlHfeb to pap 121. lOS. unto tbe ft1ln Jofeph Part~fthe 
Williams 6n u fDal' certain; ann be el1t10~rfn tne JElote for Cori1mon 

Value received unto one Daniel Foe, wbo £nno~r(n tt to tue Law. 

plainttff fOll1ke Valne received. 
ann now tOe 10lafntltf as feconn <!Enno~ree, becltlreb in 

tbi~ ®al1l1er, 1I That the City of lLontlon is an ancient 
City, Quodq; habetur & a tempore cujus contrariuth me-
moria J~ominum non e~j{l:it habebarur qllxdam, antiqua & 2 VeIn. 298~ 
laudabllts confuetudo Inter mercatores & al perfonas This w.ay of 

tOnl- dcclann~ 
held good. 
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commercium e;cercen' infra hoc regnum Ang1i<£ refiden' ufi· 
tat' & approbat', videl't, &c. 

t5>o fets fo~tb tbe Cuflom of Merchants CO"Cernln~ 
fflote£j fo n~amn ann enno~fen ut fupra, bp mbtcu tbe fittl 
Endorfor i~ maDe liable a~ \\lcn as tue rUOnD, "pon Jfat. 
lute of tbe Ora wer, ann tben feta fo~tb tue pact tuus : 

if. Curnque etiam quidam Joh'es PulJin exill:en' perfona 
qU<e per viam Merchandif9.nd' commercium habuit, &c. (on 
Curb a Do!') apud London' pr<£di{t', videl't, in parochia 
beatce Marice de Arcubus in Warda de Cheap' fecundum 
uCum & confuetud' mercatorum quandam Billam five noram 
in fcriptis nomine fuo fubfcript' fecit geren' dat', &c. Et 
per eandem BiIlam five notam promifit folvere, &c. fettftlg 
fo~tb tbe .mote; anti fartbrr tfJBt it tuag £nlJO~relJ bp tue 
iOefennant to Foe, ann bp Foe to tOe ~~atntttf, fecundum u
fum & confuetudin' mercatorum; anD tbat tue iDNwer bo= 
bing Jaotice tbcrcof, tcfufcn to pap the ~onep, per quod 
tbe Defen'Oant, fecundum ufum & confuetud' mercatorum, 
became liable to tue }»laintHf, ann in <[onlin£ratiol1 tbereof 
p~omtrcn to pap it, &c. allebgtng that tbep werc aft 19ft: 
fona \I.1!)O trane'O bv ttl))p of W\:tCfJanDifc, &c. 
~o tb(~ tfJe [)efenbant pleaDeD it frt\.lotou~ 19re6, ann 

tbe );llatnttff tJemurren, ann upon tbe Brll 6[)prntng tbe 
~atter ban l,ungment tn B. R. ann no\l.1 tbe [)efenDant 
b~oulJ{Jt a [[{tit of Qfrro~ in tt)e Exchequer·Chamber, ann 
tbe onl!, ~tto~ infi{fel1 on tua!1, 'Qt:bat tue li!>laintl[ bad not 
declared on the Cuftom of Merchants in London, Ol anp 
otDer particular J~lace, ( iHl tbe ufuaI [[lap fa) but ban be. 
cIllretJ 011 tl Qtutlom rhro' all England, ann if fo ~ 'ti~ tl)e 

* R b Common Law, anti tlJrtt it ougbt not to be fct out bp map 
I; R~:~~:b: of Cu{[om; ann if 'tie a Qtu{fom, tlJen it ougbt to be latl1 
Dyer 54.a. in fome particular Place fronll11bcnce U~ Venue mi~bt arife 
2. Leon 114· to trp ft. 
~!~~;. I~~5' ~o \I.1!Jfcl) ft tno!1 anftucren, tbat tbi£j Cunom of Mer-
2. :renr. 310• chants concerning Bills of Exchange i~ 19art of tue Com
adjudged ~od. mon Law, of tn!)IC() tr)e JiunlJfS; tuill take mottce ex: officio, 
t 3 Mod.22.6. O~ it tnilfJ trfo!ueO tn tlJe <[are of t Carter and Dowrifu ; 
~~ea~~cJ~ft nntl t{Jetl?fo~e 'tf9 l1e£tll~r~ to fet fo~tu tbe Cull:om (peciall!' 
and Lidlow, in tlJe Declaration, fo~ ttfJ fuffictent to fo!, tbat fucb a 19ct. 
and Boynton. fon fecundum ufum & confuetudinem mercatorum n~ew tbe 

,) IItfJl::fagl'. 

15m ; t~erefole all tbe ~attet in tbe Declaratton concern, 
iUlJ tbe fpectal <[ui1om tuafJ meerlp Surplufage, anti tbe De· 
claratton goon tnitbout it. 

'([be 3lungment tua~ afficme'O. 
Hinks 
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Hinks rv.erfus Harris. 

PRohibition, &c. tbe (lCafe wars, Hinks ann Elizabeth ~ ~fk~' ;::.' 
biS [[ltfe were p~ofecuten in tbe ~ourt~<[b~ifftan fo~ an Libel in tho 

incefruous Ma~riage, f~~ tbat tOe faib Elizabeth tua~ ~iaer ~i~~t~:: 
to tOe Btll mtre of Hmks. gainft Huf.. 

Elizabeth bien pCttl1inIJ tbe @)Uit, lnbereupon tbe rurbt~ ba~d and 

bin'" ~uabanl1 pleaded in Abatement the Death of his y.rIfc/or an 
U "/. lflcenUOUs 

Wife; but tbat QCourt reJecten tbe ~Iea, ann afterWarllg Marriage, 
gabe ~entence, tbat tbe ~artiage wafl fnceffuou~, botn and pe?din

l 
g 

II the SUIt t 10 

DUn nu • Wife died 
ann it maG 110W moben, that tbe mife being beall, tOe \vhich th; 

~pirttui11 QCourt ougut not to tabe p~oceenfn to annul tOe ~us~ant 
~atrtage, fo~ tbat Hinks ann big [[life bOll ]ffue between ~~;t:me~~; 
tfjem nom Ubrnll, anll bp tbat ~eang tue 3Ilfue wouin be but that 

1Uane 13affarnS after the Deatb of tbe @arent, tnbtcb is ~eOe\d:~P;o
contrar!, to tbe JRufes of lLow latn nOlrHt in * Kenn'S ([afe. make r~e 

ann after Debate, a Prohibition mag granteD, quoad M~rriage 
h A 1) ' h M' 1 b tJ.. t " Cib." I vOid: A Pro-t e nnu 109 t e arnage on y, ut I.) a t~Je 'QIpltttua hibirion was 

(lCOUtt migbt p~Oteen agatnll Hinks after tbe Deatb of biS granted. 

pro fa]ute anim~, to punillJ (Jim fo~ tbe Inceft, but tbe!' * 7 R.cp. Ca
fiJouln not make tbe ~arttage bOin, (0 as to baffarllife tbc fu ulumo. 

31tfue, fo~ tbat tuafl aIJatnll lLatu; ann tbe autbo~it!' in 
Kenn'S <.U:afe waa tbe 11\ule tn tbt~ ~a(e+ 

Knight rueifus Keech. Trin. 3 Will. Rot. 364-
in C. B. Mich. 4 Will. & Mar. B. R. Rot. 60. 

T HIS wag a iWrit of <!fttO~ on a 3Jungment tn C. B. 4- Mod. 188. 

wherein tbe talafntiff 'beclorell upon a fpetla! agree# ~. f~v. 3 r 9. 
mcnt, (viz.) '(!Cbat tubereaa Knight tuag polfeffell Of a ~oie~ s. c. 
tp of [ucb a @>btp, tben tn a [t.opage, ann ban fuel) a Wherffi th~ 
~bate of tbe w>~ofit~ of tbe fain mopilge; it tuag agteeD ~o;a~ti~~ll~; 
between bim anll Keech, tbat be (Knight) fiJouln (ell ann Breac.h ~f ~ 
COltb£p to tbe fain Keech, all big lnterell in the fain ~biP, promdilbce IS 

fi f ( d h 
cure y a 

finn 19~o ts; 'of the a b mopage, an t at the SaJe fhould Verdia-. 

be in Writing, anll tbat Keech tl.JoulD pap unto Knight 6001. 
tOl tOe fame, viz. 23 1. in fJ)ann, anD tbe 11\rfiDue at t~c 
~re,utton of tbe ltmtiting; ann tben laps a recip~ocal W'~oc 
mife, tbat Knight, tn CZI:onfineration tbat Keech IJab patb 
23 I. in ~)antr, ann ban p~omtren to petfolm tbe fain 9gree .. 

ment 
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~:V~?e~ld mellt in aU ~bht~~ on big l\!>art, be p~omiren to pcrfo2m 
f01 [h fome tbe fmn agreement tn all ttf)IIt{JO on bia Ij:)art, ann tben 
particular Jal'S tbe general 16~rncb, (vii.) {[bat Knight agreamentum 
IhnttB:wce °hf f foom prxdiCl. hucufq; alinualirer non performavit, tbo' on 
t e reac ° . -, . 
this Agree- fucb a Dap, &c. be tuas fprClaUp requcffen fo to no, &c. 
memo mpon Non Affumpfit pleatJe'O tbe l\!llatntiff {Jan a <nerDfct 

anD 731. [)amalJcs;; ann notu upon a M.irit of ~rro: 
b~oUITbt, it ttJaa inflffeD, tbat tblG 13~eacb of tbe a~rremfnt 
in tlJere [[(O~D£), (viz.) Agreamenrum ruum hucufq; ali
quaJiter non performavit, wao too lJeneral ann incertatn, 
fOl be ounbt to babe frt fo~tb fome particular Inftance of 
the Breach of the Agreement. 

''<leta true, tbe JPlOmtfe ig general, but pet tl)c 15~racf,J 
thereof mutt be parricularly (hewn, to entitle the t~laintiff 
to fJUl ~ctton, anll to lJibe tbe IDefelllJilnt an i)ppo~tunitp 
of milking an'O nppl1?lllg uia Defence. 

• j H. 6. 8. Sed per Curiam, '([1)1£) mlgbt be goon ~attL'r UPOll a 
9 H. 60 16. Demurrer, but tlJot tbe ).j!)laintUf in tbe oltginal !lfiion ttJas 
Dyer 297. 
Yelvo 40. help£'O bp tbe -.k <11crDifi, fOl it t1.Jall be intenDeD, t(Jat fome 
I Sid. '73, pattrculot 'l51eacb was gUlcn in QJ;l.1ttJ£ucc to tbe Jiurp; 01 

~ 1~~~1.\50. tbetwife tbe ~laitltlff coulD not babe reCOberen a dletnHf. 

Tippin ruerfus Co fin. Hill. 5 Will. & Mar. 
B. R. Rot. 

~o~?igg;~' IJa a fpe~fal dterbilf in <!Ejectment, tbe 3Jurp founn afS fa(,t 
Remainder lowetl) ... 
wh~ch the

l 
'(!that Edward Cofin tnas {etfe'O in fee rof tbe lan'Os in 

~~~ ~a~ur_ iUUefiiol1, \l)biclJ b!, Dce'O ann jftne lJ£ fettlen Oil bts own 
chafe and ~utriage, (viz.) <ll:o tbe dUe of bimfeIf ann his; lPetrs, un6 

~ot by Dc- til tbe Wantage fiJouln talte QJ;tfcct, ann aftettllar'Os; to tbe 
cent. IDfe of tbe [[life fo~ ILtfe, ann after bet Deatb, tben to [be 

dICe of tbe Cognifees in tbe fain Jfine, an'O tbelt l!>eitG, nu .. 
ring tbe lLife of tlJe fai'O Edward Colin, upon flCruff~ to 
permit anO {uffet hlm to take tbe ~~ofitG, &c. ann after. 
lDarns to tbe lira ann fbfrp' eon of tbat ~atttage tn '<!Cafl 
~ale; ann fo~ mant af fucb 3llfue, to tbe I!>eirs of tbe 130s 
tJp of tlJe fatD Edward Cofin ; anD fOJ [~]ont of fucb ~lfue, 
to tlJe fain Ed ward Cofin anD bts JPeita fo~ el.1er. 

~lJe ~ortiagc took ~ff£ct, anD tbep ban 9\tfue onlp one 
Daoghter, fince marrietJ to George Tippin, wbo Itkctntfe 
(Jan 3ltruc bp biSS faiD mire one iDaunbter, an 9lnfaht, anti 
JL£lfo~ of tbe laIaintiff. 

3 Edward 
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Edward CoGn, tl)e Jrntl)tr, upon fome vifpfeil[ure at tlJe 

faiD Wnrrlilge, lel.lten ilnotOec jfine wftl) ~Joclflmattoml 
unD matrattt!' to tbc [Ue of tbe DefenOant Cofin, anO Ot~ 
f1>eirg fo~ (ber .. 
~be Wife of Tippin oten, tfJen vet jfatbec, Edward eo

fin, ntco ttJttbout au!' otlJcr 31tTue; ann OfS [~lOtu entetell 
anD en/open U)C ILalltJg llurtl1IT btt 'life, ann otft't~ 

'€be mUrfilOl1 llHH,;, [[U)ctfJcr tLJe [)llltrrbter of George 
Tippin, tubo mag certainlp tf)t? rigbt Il)eir of Edward CoGn, 
bet ~lnnnfiltlJer, \\las barren b1.' tfJe Jaft Fine, witb 19~o([a. 
mottonl1; ann tbat ilmfiion tllO artre upon tOe Limitation 
of tbe Ufes, &c. (viz.) 31f tDcr£~P Edward Cohn took an 
Eftate-tail "eUed in hirnfelf, o~ wherher the Remainder li
mited to the Heirs Males of his Body was a contingent Re
mainder, which his Heir (hall take as a Purchafer] and not 
by Dercent. . , 

Jro~ if big 'Pdr fiJall take bp Purchafe. tr)CI1 t[)C rtHl Fine 
febiell bp Edward CoHn O)dil be 110 1.6tlt to tue IPrlt, bo 
caufe fi)c botb not claim UrtlJer ttlC Cognifor of (he raid 
Fine. but unOer tbe ~ftttioge,~(ttl('m£nt fupra. 

gun It WiHl argucn fo~ tbe IiDlail1tlff (tUI? tpcit, nt lLa\U) 
tuat tuffj ([afe Differ£) from tlJat of * Fenwick fll1b Mirford, * 'xInR.2:L~; 
fo~ turre no [Hc at aU wag limiteO fo~ tbe Ltfe of We Moor .284 • 

.freoffo~; fo tlJnt tbere bm~ a [1aCtlllc!, tubic{J tf)£ JLuUl I Leon. lSZ. 

woulD not fupplp bp 1mpHcfltion. 
15ut tn tue p~tl1ripnl Ql:afe tunc f~ on r~PlFr9' <!Effnte 

limiteD to tbe Cognifees, during ~he Life of Ed ward Co
fin, fo tlJfre i~ no lRcom left fOl Dill' ]mp!twtion; LJf~ 
fiDCS, in Mitford'n <[ore (t tufla fJeln to be ItO otrJrr tOan 
tue oln B£urrfion fubfil1il1cr in tlH' .rrfoffo~; but tbe tLinn! 
tation bere ia of n ncw Qrffnrc, (viz., An Eftate·tail, ilnO 
tberrfo~e connot be anp lSlatt of ive 010 QI:Uat e~ wUu:o lntH, 
it JFee.fimpIr. 
~n tbr oruet" ~ine tt tlHlg OtITUfO ui1oil1fi tlJe fp(rr, thnt Erontrtl for 

tue Limitation of rhe Profits to Edward (oji", durincr his rhe Dt.:f!.:n;. 

t ·r R· d Il. d' h· b b dant. IrC, was a ematn er Vflle In 1m y the Sratucc of 
Ufes. 

Sed per Curiam, tf)i.1t Wi!£; brntrtJ, fO~ tbfll tbrrr WOllIn 
bc an dHe upon 8n dHe. 

t[fJrn it was hlttbrr urn-urt), that tl)1? JLow IDOllID imp'" 
an ~t1ate fo~ ILlfe til Ed w:1Td Coon, intrrmrOime bfttnfl'll 
t~e 'ltfftltf of t!Jr <[C~lllrrC£J finn tlli1t to tbe firff ~Of1 of 
tbat 6'!3tltrtlll,J£", [:f[ilu[e tt tv!1~ pemble tbitt tuep (t{Je QCOlJ~ 
ntfees) mtrrbt f!)~fLtt o~ ctlltfutler. 

N n ann 
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ann U10~COb£r, t!Jnt tbere mfgl)t be a firrilufpofitfon of 

rbe ~nme (Ed ward Corin) tulJicb p~ec£nn.1 tbe laft JRemnil1= 
bet U1 fcc, anll to ploce it immeDtatel1.' befo~e tbe JLfmi" 
tutton to tue IP£tr~ ~aI£s of btu 13011p, anll tr)en be 
tuouln baue an QL;fifltl>tatl in lRemainDer llEfieb in 
(Jim. 

~bcre tuu~ anot{jcc potnt fUtreb, (viz.) '([be i)efcent 
of tue Warrantp upon tue JjJeit at JLam, but fiJe betnrr an 
Jlnfont, tbat tuaa \tJo{uen ott botb ~lnea+ 

9nn upon tbe firft 9rgument, tbe tnboIc (!tourt tnaa cleat 
in ®pinton, tbat tbi!) tniH; a contingent Remainder, anll 
CUcb aa tbe Jj)rtr fiJouln take b1.' Purchafe, and not by De
fcent, ann tbut tb19 Qtafe lltffera from toat of Fenwick ann 
Mirford, fo~ tlJe lReufOlH.1 fupra. 

ann 9!utJiJment tuaa gtuEn fo~ tue W>lainttff. 

Prigg roerJus Adan1s. 

~VShalk. 674· lJa an gction of lo1fe 3imp~ironmeltt, tue IDefentrant 
]ud;::c:t is pfeunetl a Judgment in the Town-Court in Brifiol, ob· 
no~ ipfo fapo tainrn oguinn Prigg, ann tbat be \lias arreffell anll imNf= 
~~~~:r~hdo b fonrn bp [lt~tu.e of at~ Execlltion tfJcreon, ~c. . 
a privatela 'QLbe W>lamuff replle'O) anll fet fo~tb a p!Ulate act of ~ars 
of Parlia-. liamcnt latetp matlc, b1' tnbtcb a Court of Confcience tuas 
fue~~b~~~id: £rrctcl) in tbat QI:itp, to bane tbe fole ([onufaf1ce in tbe res 

bernl gerton!) tberelll e~p~effe)), concerniug' ail ewatters un .. 
tier 40 s. to be b~ouglJt ogainfi an1' poo~ 31nbabitant of tbat 
([it1.', anti tbat all Judgments elfewhere for fuch Matters 
fuould be meerly void. 

'Ql:[Jrn IJ£ feta fo~tlJ, tbat IJ£ f~ a P001 ~nIJabital1t of tue 
fail) ([itp, anl) tl]at tlJe 9}3atter f01 tnbtcb tbe 1ubgment 
was obtninetl \na~ unnet 40 s. anti tbat tbe gttton tu!l~ 
ltJltiJin tbe fait! ~tatute. 

t!CIJere ltJafl a ft{bolom, lReJoill'Oft to tbffl Replication, 
onb thereupon a Demurrer; anb tOe £[luefiton!l wete, 

(I.) [[lbetbEr t[Jf~ lUbgment agatnff Prigg lUa9 b1.' .fo~ce 
of tbi~ aff of tE>flrHament ipfo faCto bot)), O~ tubetb£t It tf; 
lJoiiJUble ll1.' Writ of Qfrrol, o~ bp l~)fea+ 

(2.) [[If)ctl)cr Prigg botb 110\tl loft t{j£ 1Ocm:fit of tbt fnf'O 
get by not )plral'ltng it in tf)e o~iiJilHti ~ttlOtt to tbc ]urtf~ 
llfction of tbe Qtourt; ann fcUing fo~tb, tlJat fie was a 
poor Inhabitant of that City, fo m~ to fntitle bim to tue 
15C11ffit of tIJnt ~ff. 

I (,.) [~]bat 
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(3.) [[lbat Bemetlp, if anp nOU'lremainetl to Prigg, (af~ 
ter lubgmeut) to abottl the fame. 

~ntl after argument it tnn~ tefol11el1 £11' tbe Q1:oUtt, 
m:bat tbi~ 31ungmcnt tna~ not ipfo fatto void, fo na to W}~~re U ("' 

make the 1~laintflf in the o~(lJfnal actiot1, ann tbe ®fficer~ ~f>~:~~i~~'-t 
(tubo ferueD the (!f.recuUct1) ~te(patrera; anD tuat tue rfgu: mcnt iheuld 

Iilr [[lap to take tlJc ']3enefit of tbe grt tua)l fo~ tOe iDeftn: be plc:id..:d, 

Dont belotn to babe pll?aneD tbt£) ~atte~, nntl fo to babe 
entitleD btmfelf to fucb 1Benefit. 
~bat finee tbe ]uogment \\Ja£t not abfoIutelp Void, anti 

tbo' Prigg ban l1eglccten to pleall tOe ~tatute to tbe 31ttttf< 
nfcttol1 of tbe Qtourt below, pet be tuag not tuftbout )1\c" 
tnetl!'. 

jfo~ be map come in upon tbe JReturn of toe Ca. fa. in 
([urtonp be1010, anD tben pie an tbi)l ~tatute wftb tbe Ill> 
ce1farp ~ berment~ in Dtfcbarge of tbe (!f~ecution. 

9S upon tue @>tatute of 4< annitlons \tlbicb batb tbe * I H. 5. c. 5. 
fame [<I1o~n£f, (viz.) ~bat tbe Outlawry {ball be void if 
tbere is no aOnftion; anti pet ttt tbat QI:afe it batb been al: 
mapa beln, tOat tbe ~erfon fo outlawci.l mutl eitber rellerfe 
It, o~ pleaD tt off ut Cupra, anl1 t Turner'a Ql:afe tuna ctten t Tur~cr 
ann aHoweD fo~ JLow; fo~ an irregular 3lutlgment ig . no :e~i~~J~~t.e. 
3lutlgmcnt, (lntl tbat tnn~ \Hlcat€tll1efo~e tbe mUon b~oUlJ1Jt, Raym·73. 

fa tOat tIJe t9laintfff mi~bt baue tephen nut tiel JR£co~tJ to 74· 
tbe {)efcnDilllt'!J W>leaoinrr tlJe 3!u'Og'mcnt. 

luogmcl1t fOl tOe i)efentltmt, quod quer' nil capiat, &c. 

Ben[on q;erfus Scott. ,Hill. 4 W. & M. B. R. 
Rot. 566. 

I Nn rpecial dterl1ict in QfjeCfmeltt, tbe (;!tare tua~ a~ rol~ 3 Lev. ,85. 
lotnetb : I Salk. 158. 

ff. Copyholder in Fee, \nbere £1p tbe atenure tbe Widow Where the 
was entitled to her Free- Bench, futten'Oere'O bi£f <[oPPbofb Widow was 

into tue l1Jall'O~ of tlUo «~naltt~ acco~ntng to tbe ([ullom ~:~e:~.~~_of 
to tbe mre of T. S. ann bla It>etr£f. Bench in a 

~bi9 ~UrtCnn£t tuag p~efenteD at tbe nett <!touet, but Copyhold., 

after, ann befo~e tbe recono cn:ourt tbe Surrenderor died, 
ann at tl)C nc~t <!Court aftct bhl {)eatb, tOe fai'O T. S. ann 
t~e [[(fnom mete a'OmttteD. 

~l1n tbe IDuetliol1 tua~, 3lf tbe [[ltnotn tuas ilefeatetJ of 
bet jfree·')Bencb bp tbe anmittance of tbe Surrendree,o~ whe
ther the Widow's (!fllate abeing attacbfn bp fJet lPusbann'S 
tJpiulJ feifeil, llJoul'O fufpClltJ tbe £[)P£ration of tue fubfeqmnt 

N n 2 !aU: 
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anmittance of tbe @buttel1n~ee until after tbe ~arrfage, 
o~ the Deatb of tbe mtinolb. / 

I 1nft. ;9. b. . anllUpOIl tbe fita atgument it tlla~ anjungeb wftbout Dif== 
5 Buill. 2. J 9· ficultp, fo~ tOe Surrendree again{\: the Widow; fOl tbo' bp the 
~~~OC9.Ir~O. bare @)uttentlet, liO ~aate paffetb out of tbe @)urtenllerol, 
4Jo. anb bp <!Confequence be lltell fetfcn in Jfce of the <!CoPPf)Olll; 

pet it waf' not of an ab£olute. but a llefea£able (!faate of In
beritancr, (UbJfet to be ncltropell bp the fubfequent Admit
tance of the Surrendree; ann therefo~e tbe [[ltnom'S (!fftate 
InI)iCb ig ncrtben out of tbat Clfllate of which her Husband 
died feifed, Olufi neceffarily partake of the fame Quality, 
attn remain Defeafable in ber, a~ it \tIas in bet !pusbanll. 

anb tlJe Admi ttance of the Surrendree llJall Oabe lRelatton 
to the 'ttime of tOe @)urrfnllet mane, as well to nefeat all 
mean act5 mane bp tOe @)Uttenn£ro~, as all otbl't (u(foma, 
tp Qffiate~ llettbeb out of biS ~fiate ; fOl'tia betp Clear, tbat 
ber (title bp tbe <[u(tom notlJ not commence bp tbe ~atrtage, 
(aa it notb in Dower at <!tommoll Law) fo~ if be btb, tbell 
tOe t}Ju9banb couln not befeat it bp anp act, which he may 
in Cafe of Free· Bench, for there the Husband mull: die fei
fed, otherwife the Widow hath no Title. 

@Jo ]ungment ma~ giben fo~ tbe @Iaintfff, tbe Letfee of 
tbe @uttenn~ee. 

Hibbert ruerfus Courthope. Hill. 4 w. & M. 
B. R. Rot. 23 I. 

In affumpflt ASrumpfit, &C. anb ~u'bgment agafnff tbe Defenbant IIp 
for Work Default, anb notu upon a ®lrtt of (!frto~ b~ougbt, tbc 
a~d f;t~oU.~ QfttO~ {nfiffell on tuas, tbat tbe Declaration \nas general, 
~e~d na~~t}et (v iz.) fl:bat tbe i)efenbant tuas intlebteb to tOe t@latntltf 
forth what in fa Olucb ~onep pro opere & labor~ ipfius (tbe ~lafntUf) 
~an~e~ t _ pro prxdicto (tbe Defennant) ad fpedal' infiantiam & re
bo~~. 0 a quilitiooem prc£diCl:' etbe Defenbant) ante tempus iIJud facf 

& performat', tuttbout fctting fo~tb tubat @>o~t o~ ~ann£r of 
[[1o~k o~ Labour tt tuas, fo that it might appear to the 
Court to be lawful; for it might be about rome unlawful 
Matter, for which the Law will not imply any Promife, &c. 

Sed non allocatur, fO~ per Curiam, tlJe onlp JR£afon wbp 
tbe llDlatntrff tg bOUllb to llJetu tuherein the i)efenllant i9 inS' 
bebh'tl, is;, tbat it map appear to tbe ([ourt tbnt 'tia not a 
iDebt 011 IRrco~n o~ ~pectaltp, but on1y upon fimple Con
traCt; anti an~ IJcncral tmto~bS, bp mb'cb tbot map be malle 
to appear, ate fufficient. 

(lbc 9lutJgment \tlafJ affirmetr. An-
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Andrews'Verfus Whittingham. Trin. 4 w. & M. 
B. R.- Rotr 8 15. 

I N EjeB:ment in tlJe <!Countp Pa1atine of Durham, tbe 4 MGd. 14'0 
1j:>latntttT nerinreD upon 11 [>emife de mineris carbonum I .Salk. 255· 

. h· d D > II (. b It. EjeCtment de m paroe la e . &c. genera p, not aptng Ow mnnp minerisCar-
Mines, &c. bonum, good, 

([lpon Jaot guiltp pleaneD, tIJe ~Iaint{ff fJab a QIetbict, 
ann 3lungment, ann upon a [[tttt of QtttO~ b~ougbt, tbe 
QErto~ affiguen mag ill tbe Detlafatton,' btcaufe of tbe ]n~ 
tfrtatntp tb£teOf, fo~ not fettfng fa~tb tbe Number of eo al
Mines, fa as toe ebert! ultlJbt knoln of bom manl' to gibe 
~Dtfeman. _ 

anD fo~ tbt~ )Reafolt tbe Qtourt tnclfneb, tbat tbe 3'1u'Og:: 
ment tung frroneou~; but tbrn tbe W>laintiff p~onucing fe:: 
beraf 19lfcebent9 tn Durhaf;Il, anll allellgtng tbat all tbe 
(!Cnttteg tbere in <lEjettments fo~ <lCoal'9J!)tncSJ mete. t~e 
fame as in tbis <!Cafe, tbe 3lullgment was affitmeb. 

The King 'VerJus Gallwich. Parch. 5 W. & M. 
B. R .. 

T HE il)efenbant llla~ inllfcteb in Middlefex, fo~ befng a Indiament 
Pawn-broker, anb it llla~ mobell to quatb it, for that in Nar~re of 

this IndiCtment was in Nature of an Action of Trover, for ~ Afrlonof 

it was, that the Defendant on fuch a Day, &c. ball lent Mary g~~v::
tlJt [[life of T. s. 2 s. 6 d. anll at tbe rattle ~ime lliD recetbe Pawn-bro. 
of bet an Under-Petticoat of Silk as a Pawn for the Re-pay- ker. 

ment of the Money, anll that be (tbe Defen'bant) ball illi-
cite & deceptive tefllfe'b to l1el{bet tbe faiD n:>etticotlt, not~ 
witbtlanbiug tbat tbe faiD Mary ball tenberelJ to bim tbe 
falll 2 s. 6 d. lllftb lIntereff fo~ toe fame, ad damnum of 
tlJe fain T. S. & in malum exemplum, &c. fo tbat at mo{f 
tbt~ i~ onlp a 'Jl3~eacb of <!tontraff, wbtcb i~ actionable, but 
not inditl:able. 

'l3ut tbe <[ Durt woulD not quallJ tbe l1n'Ofttment (abfente 
Holt Chief Juiliee,) becaufe of tbe abufe bp Pawn-brokers. 

Sed quxre, fo~ if toe iDefrnoant ban demurred to tbis 
3inoittment, it couln not balle been mntntatnell bp law. 

I DE 



An Infant 
being Bail, 
and tpken in 
Execution, 
Otis difcreti
onlJ.ry to cif
charge him 
on Bail, or 
not. 

DE 

T efm. Sana. T rin. 
S' Willi. & Marire, B. R. 

Loyd ~er./us Ogle, and Loyd ruerfus Eagle. 

A
N actlOl1 of Alfault and Battery tuaa b~ougrJt b~ 
Loyd againtl: Ogle, anb tbe ')Batterp being out= 
ragiou9) tbe ~latnttff p~ocuten tOe t9~ocert' to 

. be mat ken foa fpecial Bail. 
In an Attion 'l:bereupon Ogle tuafj arrelletl, anti Eagle enterell 
of Affaulr, into a )RecognifancE befo~e a 31ubge aa 13atl in tbe 
~:s ~~~~~d o~igihal gefton, anti aftettuatbfj Loyd tOe ~Iafntiff re~ 
for fpecial CObeten tOO 1. Damagefj againff Ogle fo~ tOe 13at. 
Bail. tet!" and had Judgment; ann after tOe )Returlt of tbe 

Ca. fa. agathff tOe ~~inctpa!, be (uen out a Sci. fa. 
againff Eagle the Bail, ann ban 3lubgment tbereolf, 
anD tOeu Eagle tuftt' taken in <.!ft£cutton fo~ tOe Da~ 
magca. 

imlbereupon be b~ougbt an Audita querela fU!Jgefffhg 
his Infancy., anti tOe Wtft being blouglJt tnto ~OUtt, 
be nppeaten in propria perfona, anD it tuna mouen, 
tl)at (J£ migl)t be infpeded, ann bit' [[lttndfea eta
mineb ; anb tbereupol1 bt~ ~otb£r petempto~Up DepofelJ, 
fbnt at t{Jat betp ~ime be nma 20 Years oiD ann no mo~c, 
ann a 9Waitl ~etbant goue cltCumftantial ~tlftJelt(e to 
tbe fame Wurpofe, an'll bel'£UpOll it turnl mouen, tuut 
be mfgbt be (JatIetJ. 

I 1l3ut 
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13ut per Curiam, '([tg ~attet of iDffcretioll, eitber to 
nnmtt blm to 151111, o~ to refufe it, be bei!1lJ in Execution 5 
hut if {Je ban b10tlgbt tbt,G .,. Audita querela befo~e Oe baD >I< I Roll. 

bf£n taken in ~~ecution, be muff batle n Superfedeas cf ~~~&Slbf'; 
([ourfe. II j. 

'QIlJe ([ourt \] GulD !lot bail bim, tbo' tOe IOUlJ macaUon 
\.1HH3 l1rur, but t£qutr£'tI tIJe <!futnence to be ffrcllrrtf)ftlfil b!, 
il QLopp of t{je HC3'lffer murre be \1)[}g bom, w[)tcb beinJJ in 
Yorkfhire, be appeoreD again in Michaelmas-Term tn ClI:u~ 
fionp, nnn 11 ([opp of the Brcrtffer \\Jag p~Oi)ucetJ, ann 
fmo~n to be a true <!topp'; anti tfJc ~otber ann toe ~atn 
befnlJ llITlIfn fwom, ut fupra, anD all agtceittlJ in t~e fame Co.Ent.87· b• 

tlCbltl!J, Eagle tDO~ tben nifcbaCa£tJ bp tbe <!tourt. SS. a. 

crhe Inhabitants of Sherman bury in Sufiex rverjus 
BoIney P ari(hioners. 

T HE <!tare, (viz.) a poo~ Wan tuna wa~ IilWfuHp ret~ A Wi30w 
tlcO itt tbe 1;> a rill) of Bolney, manicll u [(I1tnow, ha~ing three 

lDlJO maG an ]ttfJ(lbtrant of tbc JF)arHb of Shermanbury, IDbo :~~l~i~~nan 
llt tbat ~im£ han tlncr <[iJiln~£n CUbing) bp IJft 6tH tpuf= Inhabitantof 

banD, nil unDer tbe !aIle of rcbcn t@£arg, ann mafntuincn a~~therh Pa

bp tbe lParUlJ of .)hermanbury, at tOe weeki!' aUowance 8hd(h~ne 
of ~ s. fnall not 

~ftrt tfJfrl ewartiil!J€, U)e Wotber anti bet trnee ~[Jifb~en ~I~~~c;h~m_ 
mere rent to tbe if)anl1) of Bolney, robert bct lPu~bflnO WaG lcfs thdy 
retUrn. ,~c:e Nurfc-

I1>ereupol1 tbe 3iuftiC££?, upon tr)C QtompIafnt of tbe l~a= Children. 

rillJ6DfficetSJ of Bol ney, nHfoe un :1Dro£r, tbat t[)e W>nriffJio= 
nerg of Shermanbury ([jouIn continue to pO!, toe 3 s. per 
[[{eek to\1lartlfi t[Je £'!!}amtelH111CC of tOc <[bnn~en; ttlbtcb fD~. 
ner tutll~ confirmen upon on QtlJpeaI+ 

guO bcttlrr t!?t11ol.Hi.l into B. R. bp Certiorari, it tutU:; nom 
mOben to qunfi) it, brcrmfe ti)C ]tlfficl?~ bon no tIDo)l1ct to 
nwke un fID?nr!: fo~ rueh 19apmeut totu:;.tD~ tlJe ~Ilinte. 
nance of t[JI? Q1:i]tltJ~fm notll tbe!' nwelt tn onotbet pOtm). 

Sed rer Curiam, t[1JJ ®arrtn{J£' of tbc gwot!J£r into tue 
i9nrifb of Bolney fijt.1H not fettfe t{JC /,[btln~en tl)Cte, u!llefg 
tbrp wae Nurre-Children, fo~ fuel) muff ITO l11ttrJ tDe Mo
ther; !.Jut it \nilG noubteO, tof)etf)er t[Jcfe <.!I: f)l I01Ctt , llring 
under 7 Years old, fi),l1.1 be reputeD to be Ji:lurfc.Cll:{)!O:ufn. 

'€Ufll It Wil£) otJcaetl, tIjnt it tim not appear in ti)ia Qr:afe 
but tbat tl)e jfnti]fr in LUlU Uh1£1 of fUffictent 3blittp to 
Ulaintoin tbcfe QI:UUD~en. 
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'QLfJ wbtclj tt \!lag llnfw£ten bp J llfl:ice G. Eyre, tbat 
tnf)Ctf tOe JRelations are oblf~fn to Ulnlnttlin tbcir poo~ 
Jfrt£nllG, fuel) pOO~ ll!'eople (ball not be remobeb out of 
t{Jefr own @arttl) robett tbe~ nre retUrl), unto tbilt Jj)arfllJ 
tnlJet£ tOctt ll\elotion9 ltbe; fo~ bp tbat ~eilnS, upon tbe 
DeattJ of fuclj lRelation.a, t()e Woritl) tn[j£te tbep ItbrtJ mal' 
become e{JntIT£uble, tubicb ouglJt not to be, ann tberefo~e 
tbe poo~ t~erron UJuU continue itl bt9 olDn W>atitl), ann bts 
i,\flatiol19 UJaU Ulillntain (Jim tbere. 

Et per Curiam, '([big ([ofe i9 \1~itlJin tbe Qfquitp of tbe 
@Jtfltute fo~ tf)e !Relief of tIJe )pool; attn tbere is no JRea. 
fan tbnt Shermanbury tlJouln be nirc~ariJ£t'I of tbe Qtbtro~en 
bp t~e(t ~otbet'~ ~atriolJe., 

King & Ux' 'Verfus Phippard. Trin. 5 Will. & 
~lar. B. R. Rot. 383. 

~f ~Va't~~on IT m un g~fol1 of Affault and, Battery .blotl~fJt bp IPtl~bal1tJ 
and Banery, finn [[lIfe fo~ flit atrault, &c. on bt~ @.llfe. 
where, the ~lJe Dcfen'Oont plelltlfO, tbot tlJe 10Iatntifi'I.Mary, die & 
~;~a~~;;~~ ~ n,~o fopra~ia:o ?pod H. pra:diCl. ~n. ipfum (tbe ID!fennant) 
without a lOultum feCIt & Iprum adtunc & IbIdem verberavlt & vul-
Travcrfe. neravit ac ipfom vulnerare & mahemiare voluHfet, ann fo 

jufftno) tn {JiG oUln Defence, &c. 
(["be 1910tntitf tCpItCiJ, quod prxdido tempore quo, &c. 

£bc ilfo~erain 9lftHtft bp tOe faIn Mary, lipan tbe DefenOant, 
Wilu fuppofrD, toe lPlaintiff King \nll~ po(fetfetJ of an lPoufe 
fittHlte In, &c. ilnn thilt t!)e iDefcntJant eadem tempore 
quo tI)C 9ltlllit up tbe ftll'O Mary, upon the DefentJant, ia 
fuppofet'l, entereo {tUO ti)e fai'O ffJou(e upon tbe If>olfcffion of 
t')I~ ItDlainttff King, & iprom diverfis injnriis & contumeliis 
laceffit ruper quo (tlJe 11.D11lintitI King) requireiJ tbe i)efert= 
tlllnt to tJrpatt out of {JhJ Il)oufl?, but be tefufetJ fo to no, 
anO t{Jrreupon the }pfailltttT Mary, per Mandatum of bet 
Ij)uabann (tfJI? @Iatntiff King) molliter manus impofuit on 
the [)efrn'OflJ1t, to put bim out of tbe t1Joufe, fuper quo tbe 
IDrfentJant ira motus alfuulten ann beat tbe J;>lllinttff Mary, 
09 in tlJc IDec:lnrntion, & hoc parat. runt verificare. 

ann upon ft DemurtEr to tbil1 lRepUcation, it tua~ fn
fiff(tJ fOl tfJc IDcfen'Ollnt, that tbe )Replication tna9 til fOl 
[[lont of a Traverfe, (viz.) Abrq; hoc, tbat tbe IIDlatnttff 
Mary verberavit & vulneravit tbe IDcfennont, becaufe tbt1t 
ts pofitfbel!' aliennetJ in fJhl ~lea, o~ at leaCt lboulO babe 

2 trnUer{(11 



----------------_.- --------------------

1~erm. S. Trin. )' W. & M. B. R. 281 
------ ---- - - --~-

trilbct[clJ ab'q; hoc quod infultum fecit ad vulnerandum 
tbe IDefcniJ!1tlt, fie t.o none in tbe like ll3fnltl!trIJ in tIJe 
Books of Entries, o~ if tI)£!, ntn not traverfe, or {upra, it Raft. Ent. 

hUB nccctTnrp. o.t ICu,ff, tl)at in tue ~ol1cIufiGn of toe 11\£- ~;~: im. 
plicatIOn, tfJe 19ltltl1ttff.a UJGuln babe averred that to be the I}). 

fame AfTauit, UlUtcO tlJe [)efenl1(mt bi.n ment[onCn in bt~ 
JPlfci. I 

Sed-1'er Curia m, ([be Replication is !Joon tlntJ ilg tt 
ouggt to be, nnn tl)ot tlJ£ Traverfes, ut fupra, !Jon been un· 
material, bCCllUre tiJe Sj3l1tter of tIJI? IJDIea 1lJ[J~ confe1fctliU1l.l Whcre a 

(1llotnetl; ann the [[{OJt1B verberavit & vuJoeravit in tOe Jl1ltJ!-icarion 
111: .... 1 I -if'~' f "1:% S iT' I lsarthcfame 
l.,!l! ell not 0 not iJJ n t It 1 rom t ge commOn ..LI.Jar on auau t Time and 

l)emefne, but onl1' molLa tbe 1!!>lca tnfo~maf; autl ag to Place, 'ris 

tbe ~ berment, tbere i9 no meeb of it in tota <[afe, bccaufe nor nece.lfary 

tbe ~ilttet of trJ£ Replication 19 fain to be none at tue ~~ ar~': lat~~ 
fame ~ime anll 1010c£ ; alln 'tig a Bule, tbat if a Jiufitfica, Trcfpafs. 

ttOI1 ~e ot tbe fame tlttme anti )place, 'ti.a neelllef.a to duet ~:v~i ~/9' 
tbot tig tbe fame 'C!trefpaf.a. 2 Saund. 5. 

Et per Curiam, ~be JRepHratfo!t OUtJfJt to be fpcciaJ, COl; 
'U9) brennfe tbi~ £l!9otter couIn not be gtucn tn IlEbtnencc 
upon the general RepUcatlon de injuria fua propria. 

31ullgment fo~ tbe )platntiff. 

Gale ruerfos Till. 
4 Mod. 244. 

T IL L bJougbt an gction on tOe ([nre in tbe <!'tommon 3 Lev. 375' 

~le119 agt1iltft Gale, aa g nmtnifftatc~ of T. S. ann ~~~~rac:~d: 
tbcre wns a dlcrnHf ann Jiutlgment agatnft bim; tbereupon miniftraror 

be bNunbt a [[ittt of C!fcco~ in B. R. ann tbete tbe lung- was a~r.met 
ment tua~ affirUlen; ann notu it tua.a mobetJ, tbat the 9nmi- ~~;or; r~eo 
Itiffrato~ nttgbt pap <ito(f!l upon tbi~ [[1rit of <!ErrOl, bc= :/hall not pay 

cBufe it tuas bf~ own aCt, anti lap in bf~ own fnnotnletlgr, ~~fl:s. 8 
ant; mas b~OUlJlJt in diJatione Executionis, tn lUbfcb Qtafe 1. I ,. 

tbe -)c §5)tatute IJttle~ 'bouble QCoffs. * 13 Car. 2. 

13ut aftet on antournmettt on ~ontJap 27Novemb.I693. cap.2. 

it wag rerolbetJ, that tbe AdminHtrator fiJouln not pap anp 
<!Coffe, fo~ tbot ~c tua~ not a W>erfon witbin tbe 3lntent of 
tbe faltJ @)tatute. 

00 Lawrence 
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Lawrence roerfus Atperton. 
I 

Foreign At- DEB T upon 15on'O, &c. tbe Defen'Oant pleatJetl tr.e Cltu, 
tachment !J 
pleaded ill. flom of Foreign Attachments in London, (viz.) ~bat 

on fncb a IDa~ T. S. cnter£o a Plaint, &c. againtl tbe 
b!>laintilf Lawrence in London; anb upon ~~ocef~ againff 
bim Non en inventus was returned, anb tbereupon a ~ug" 
getlion lUa~ mane, tbat be bab Co mucb ~onep in tbe 
I!>anb~ of tue DefentJant Atherton, anb tbat be tbe faib A
therton lUag attached by the faid Money, ilntl fo t1.1elU~ nil 
tbe J1!>~oceebtngs tbereon. 

Rafi.Ent. 57· anb upon a Demurrer to tbt~ ~Iea it lUa~ abju'Oge'O ill, 
01' 157· a. becauCe tt ttJa~ lain, tbat tbe Defen'Oant (mbo ttJa~ tbe l1i5ar" 

ttifi)ee) lUag attacbeb bp tbe ~onep in bt~ l]JanttlJ, tubereas 
it Q,ugbt to be, tbat Lawrence (tbe iDefennant tn tbe .aCtion 
tn London) lUaa attacbeb bp tbe ~onep in Atherton's 
Hands, fo~ fo ia tbe <!Cullom, ann Co tbe iDefennant ban 
laiO it to be in bf~ t9lea. 

Lan1pton roerfos Collingwood. Trin. 5 Will. 
& Mar. B. R. Rot. 509. 

I Salk. 2.62. COllingwood obtafneb a 3fubgment fo~ 40 1. Debt, ann 
~v~e~~' ~~4' 40 s. Damage~ agatna Edward Crafter anb R~bert 
Audita quere- Lampton; an'll after tbe ~ear, &c. be b~oulJ'bt a SCI. fa. 
la, ~nd not a upon tbat 3fubgment agatna Anne Lampton, Relict and Ad-
'WrIt ofEr- • 'n. ' f h Co 'd R b L t Ii (f' tl 20 ror, will lie. mtnllLratnx 0 t e Lal 0 ert amp 00, ,ugge mg Of ~e= 

Coberp fupra, anb tbat Crafter 'Of en, anO Robert Lampton 
bim futbtb£l1, ann tben be bieD, anb tbat Anne Lampton 
tua~ Adminiftratrix; ann upon tlUo Sci. fa's ann Nichils 
returl1eb againll ber, be obtaine'll 31uogment Bgatnft bet a~ 
gbminfffratrit of tbe furbibing Drbto~ Robert Lampton. 

dtPOlt WIJicb 3luttgment tbe faiO Anne Lampton b?ouglJt a 
[[1ttt of ~rto~ tn tbe fame <ll:ourt tub ere tbe ]Iungment 
btaS', (viz.) Error coram vobis refiden', ann fo~ (!frro~ af. 
figl1en ~atter of lact, cOl1trarp to tbe @!ugg£fitotl of tbe 
Sci. fa's, 

if. ([{Jat wbrrc bp tb r Sci. fa's it f~ fumJcfir'O, thlt Cra
fier died firff., anti R0ben Lampton h;m fur vlved, fiJe aberretJ, 
tbtU Robert Lampton tlitO fitff, flhU Edward Crafter bin~ fut~ 
I· blUett, 
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bfbel1; upon tubfcl) 3llfllC tuilg raken, ann f~untJ fo~ "nne 
Lampton tbe 13lallltiff in tbe [mrit of <lfrrol, (viz) <Lt!)at 
Crafter [uruiueD ; anll notu it Ula~ mobtD in (Jft 15ehalf, 
t[)at tbe Jiungmcnt millIJt be reucrfcb, ann no 1300p ap~ 
prating fo~ tbe DefenDant, 

Per Holt Chief Jufiice, a [[ttit of <n;tto~ tuill not lit: itl 
fbia QJ:afe, but au Audita querela onlp; brcau[e tbr Ina 
affignen fO~ <!fttO~ ia tn tUe Suggefiion of tbF [[1nt it 
felt, ann not in anp of tbe w>~oce£lltng£s in tbe QJ:aufc; & 
ad;ournatur. 

')But aftertuatl'la it tna~ nbju'OIl£D, tbat a mtft of Qft~ 
tal tnoulll not Ite, tubetefo~e tOe @Iatntfff b~oullbt an Au
dita querela. 

DE 

Term. Sana. Mich. 
~ Willi. & Marire in B. R. 

SeYlTIOUr rvcrfus Greenvill. Elegit not 
taken out 
within a 
Year and a 

if I JE2 Htltary-Term, 30 & j I Car. 2. in B. R. Rot. 108. Day afrer 

'Qrbe W'lat~ttff Sir Jofeph Seymonr obtainell a Jiung< ~:!c~~~~ 
ment agatnff tbe iD£fen'bant Bernard GreenviJ1 there being 
ECq· fo~ 10001. iDebt, anll 8 J. fDamllgrs; but n~ Cominuan-

f ' t k r.l'I'J t l' ' ces on the <!Etecut on tuns; tl en out, no~ an)? \W.lr t of E egtt attuallp Roll, may be 

fuen lDitbtn u tfJear ann a Do!, after tbe fnit1 9lutJgmcnt taken .out at 
o 0 2 tuan! a~y TIme 

lJ without fu-
inga S.i'(a·. 



284 Term. S. Miell. ) W. & M. B. R. 
tnL1~ obtoine'O; ann tl)ot tbe l~lnil1tiff, ltlitbout ruing out a
"1' Sci. fa. n~ainff tfJe DefenDant in tbe ~(Uo", bun now hl: 
ken out on Elegit biteCtrn to tbe Sheriff of Berks, returnilble 
tbe ftrll IDap of tbi~ ~crm; ann tbereupon an InquiGtion 
l1la~ bab, anb tbe '1Lantl~ of tbe {)efentulnt tleliberelJ, &c. 
in (!l;~ecutiol1. 

15ut tbe W>hlintUf bab nOID enterell on tbe 11\011 of tbe 
faib 31ubgmcnt an atuarn of un Elegit, a~ of tbt fome ~crm 
lUftb tbe 31tt'o{Jmcnt ; an'O ban continuen it tlotun witb Vice
comes non mifit Breve to toe ~tme of tbe SUing out tbe 
p~erent Elegit. 

ann nom it Um.l1 moben to fet anne tbe <!E~ecutfon of tbig 
Elegit, ann to babe lRcfiitutton, &c. b£cflufe tbe ~utl1g out 
fbi£; Elegit ll1il~ infutftciet1t, fo~ it ouglJt to be aanall!, ta. 
hcn out fome ~ime within the Year and the Day after the 
Judgment; otlJrttulfe futb un a\l.:atn as tbi~ tS1, mop be 
£utCtfl1 at nnp ~tme, papfnlJ onl!, fo~ toe Continuances; 
ann tben UJe l\!>artp \tim tbercbp be trletH'b out of tbe 15enc:: 
fit lnI)lCb tbc Law IJt\le~ bim of @leaning an!, ~attet pon 
factum, upon tue Sci. fa. tuyicg ougut fica to babe been 
b~ollgbt. 

Curia. Et per Curiam, 'Qtbat unlefs a [[lett of Elegit 1tJ811 alltt:: 
allp tuken out wtthtn tbe ~ear anb a Do!" tbat tbe aWarD 
tbeteof afterwards ttroulll be to no )1)urpofe; anb tberefo~e 
tDi~ Ele~it t\la~ irrfBUhlt \llitOout n Sci. fa. fit« fuel) Ollt. 

16ut, ttpun QI;~amhH'ltton Of f(bctut of tbe anCient Plaiti,. 
fing <[lerka tben in <ltoUtt~ it appeareD, tbat it bab been 
tbe cOl1ffont Th1~artire amongll tbelU fo~ maup ~ears, onl}? to 
award an Elegit with Continuances on the Roll, ann to 
take out tlJat [mrtt ot OllP '(time aftetwarl1l1, tDitbout fu: 
ing out anp Sci. fa. therefore the Court confidering the In~ 
conveniency of opening a Gap to dearoy fo many Executi
ons, for this Irregularity, and becaufe the Practice had pre~ 
vailed fa ]ong, that it was now become the Law of tbe 
Court, ordered that the Execution lliould fiand good. 

Turner ~erfus Felgate. 

Raym. 73. I N Replevin fOl takincr fl ~i1ver Tankard, &c. the i)~fef1~ 
Sid. 1:5· nunt Felgate abo\llen tbt f!l:oktng, &c. fo~ tbat be lUas 
~ ~:v[/6y feifeb tn jfee of an tpoufe in London, ann. befng Co frtfeb, 
the lame be lip 31nnenture naten 9 Febr. 1680. t'lemlfen tbe Came to 
Name~,'. but 01'£ Harris f02 [i,et" lGleatp tentJ~inlJ }Rent; nn'tl tbut after~ 
to a dmcrent L ~ ~ ~ '" 
Purpofc. . 3 ltmtll:l 
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tnorDS be {oln i1 Moiety of the Reverlion to oo'e Palmer, Where a 

d d· dd· d·.o., f l\1 Traverfc to anD fo~ I 50 1. e me letate re nus prx 1l."L O~ 7 E'cat!l Purt i ill. 
after t(Je @>nle of t(Je otber ~otct~ to tOe fain Palmer, be ~ 
(tbe {)cfentlant) allotncD tOe '{!Caking, &c. 

1ll:be )j:)iDintitt pleanen til 15a!:, 'C!rbat at tbe flCtme of 
tbe ILcafe mane to Harris, ann at tOe ~tme of tbe iDefen" 
Dant'~ @>ale to Palmer, one Mary Chown lUa~ CciCen in 
jfce of a ~(1i£tP of tlJC faib !poufe, anb Dien (etren; ann 
fOat it tJcCccn'Oen to Thomas Chown bet @)Oll ann flJett, 
tnbo fa nUl feife'O tlJereof; ann t(Jat tbe DefenDant wa~ fef" 
feD of tbe otbet swotctp, attn folD it to Palmer, ag be ban 
ret fo~tb ; IIp luOfrb Palmer Was feifen, anD fo tbe i:'efen,-, 
bunt look tbe Tankard de injuria fua propria, anb traverfed 
tbut tbe iDefentlunt tuaa feifed in Fee of a Moiety of the 
faid ReverGon, fit tbe Q'.Cime of tl)e ~akinlJ tOe Tankard, o~ 
Dt 8n!, ~tme after tbe 0alc to Palmer. 

gnn UPOIl a U£ltftlll Demurrer, tbe )JDIHt in 'l50t WZlS 
brIll tn, bcctlufe tOe );)Iafntlff ban lain a Seifin in Fee of one 
MOiety of tue Houre in Mary Chown, at tbe ~tme of tbe 
IDcmtfe to Harris, ann ball not ttBberfe'O tbe [)efenl1ant'~ 
@)cifin of tbe [[{bOle, ag be baD allcllgeb tn bt£) aUOtn~!,) 
tnbtrb tuaS tbe p~tn(ipal W>oint to be trftlll?tfen. 

Jiungment fo~ tbe IDefentJunt .. 

Smith ruer{us Kemp, & al'. 

T Refpafs bp Levi Smith of Newbury agoinff Kemp 4 Mod. r86. 

flnb otlJ£r~ .. sserballto: to one Harris, Parfon of New. T2 Sa~k. r63 (" 
J t-I' rei palS 'UI 

ton in Hampfuire. CY armis lies 

<rIpon J'flot guiltp pleabrn, tIJe ([aufe waS trien at Win- ~,~ ~ki~r 
chener Affifes, anti tbe )j:)lflinttff (Jab a @£tlltCf, anh 2 d. Plfcar;;.llOera 
Damages; anD it tras.; now mobcn in attcff of ]iUhgment, 
tbat tbe Declaration toas til, ann tbat tOe Thllatntlff Catlin 
not mnintatn tbt~ act:on. 
~be iDeclatatlon iLO~, ~bat tbe Drfenl1flntS vi & ar

mis claufum iplius (tbe IIDlaintiff) vocat' Peckfmead apud 
paroch' de T. in Com' prxdiCl:' fregerunt & intraverunt & 
liberam pifcariam ipfius (W>lainttff) in claufo prxdicto cum 
retibus pifcat' fuerunt & pifces inde, (viz.) 200 tfutas, &c. 
ceperunt & afportaverunt, &c. 
~bc <!EtCeptfoll to tbfa Declaration Wil£), tbat ~rerpnr~ 

vi & armis cannot be mmntuinen I1p bUll tuOo batl) onlp hbe
ram pifcariam, fo~ be {9 no mo~e tOan a Commoner,. ann 
bntb onIp a Liberty of Filhing witb otfift£), ilnn not tu£ 

{ntire 
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~~~~g~~22.~: entire §ttlJtlt~ l)tmfe!f ;, fo!, [)e bLltl} "£~tbet tIle W>lopertp O~ 
And a c!le' l0otrelUon .of t()e .flU) In hbera plfcana, {mt oulp a Privi
adjudged be- lege of taking them there; ann tfJttrfo~e connot mrHntafn 
~:~e;};;;r~ lfo Trefpafs vi &. armis, no mo~e tlJun be muo batb Common 
Hill. I &:z. of Pal:ture. 
Jac. 2. B. R. gnn J aftice G. Eyres (ite'O a f!nfe between Up John and 
Where Judg- 0 k' . I I' f Ch d menr was aw inS lit toe {elgn,o . 2 • ltlbere tbe hke attfon waS 
arrefted up- b~oug(Jt, an'O luncrmellt arnfi£'O fo~ tbe lIke (!faure, ut fa· 
O? rher ~()- pra, attn toat he wns ([ounfel fo~ toe tl!lluintttf tn tbat <!Cafe 
~~;~;fen f~~ tnbicb i£l rrpo!ten ill 3 Mod 97· ' 
this very Sed per Holt Chief J ufHce and Dolben, the t0la{l1tiff bab 
Caufc. 3iungment tn Eafler-Term 1693-' Eyre JufHce belltg of a 

(ontratp [)pinloll, anll Gregory ab[ent; ann tbe qrbief 
~ull{ce grountlen bta IDPll1toll upon tbe gutDo~tt~ of tbe 
iroirit in Uje lRcgtffct. Fo. 95· band F. N. B. 88. g. 

1l3ut Juflice DoJben feemell to DiffEr tble ~arc from tbe 
Regi!l:er, becflufe IJere it waa Imn to be libera pifcaria in 
CJaufo (of tbe ~lutntltf) ltlbtcy amountSl to fepar~lis pif
caria. 

Delabafiide ruerJus Reynell. 

4 Mod. 183. THE W>la{ntftf bcfnlJ a SW1 tzer, mattft1:1 tbe IDattlJfi" 
Ron:in~ re- let of Mrs. Reynell bp one Vincent I)£t fo~mer IpUr~ 
~;~:::~i~~: bano, ann r~meume aftctwdtlJ.G n i)tttrrcnce atlfing .be
therein. tween tlJt Switzer anD biG [[ltfe, llJe ttrpartfD from film, 

ann tbcn toc l})uabantt PloCut('O out of <lthancerp a Homine 
replegiando ntrccten to tbe Sheriff of Devon. to replevy 
bfS [[ltfe, fUcrlJcllmlJ itt tljlS ([[lnt, tbat Mr. Reynell and 
his Wife ball takrn (Inn bctaincn 1J£r ; anD aftet an Alia'S & 
pluries, tbe @'It)etiff returnel.1 on tiJe Pluries into B. R. 
(tDlJere tbe [[tttt wae, an'O ou~bt to be tcturnable) tbat Rey
nell and his Wife had efiolned tbe l~laintiff'~ [([life ad loea 
'ignota, &e. fo as be (tbe @bentT) couln not make Delivery, 
&e. 

Nota; '\tfJiS Pluries tua~ returnnble qainden' Parch;;r, anlJ 
UPOll the \letp Vap of tlj£ Return, tbe i)efenttaltts entereD 
their Appearance with the phllazer of Devonfhire in B. R. 
but notwttf)ftnnlJing toir; appearance, tile @latntitf fuel) out 
a Capias in Withernam agafntl tbe ,[)cfetl'Oant~; ann three, 
upon tbeir a!!£nt ()(lbfnlJ JaotiCC ant, (ummoneD ttJC ~Iatn# 
tiff befo1e toe Ch. Ja. Holt, who tlapen tbe Withernam; anti 
theteupon tljC!' mobe'O the Q!;ourt fo~ a Superfedeas to it, b£# 
eaure tbep ban enterelJ theft Appearance l1t fupra, ann toete 
tea11)" an1111{1:1 offet to pleaD non ceperunt, &c. 

2 ~bf5$ 
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~fJi!f tnnG oppofetJ b~ tue <itounfel fo~ the W>laintUf; Brlt, 

becaufe tuta tetea hi an abetment agatn(f tbe Sheriff's Re
turn, anD tberefo~e OUlJlJt not to be anmitteD; befioes, aD~ 
mitting tb-fa ~1!3atter mtgut be pleaneb, ~et befo~e tbe 191ea 
is) tecetbctJ, tue IDefen'Dant ougut to Gage Deliverance, bl! 
g{bfng '1B~U to make a [)eH\let~ of tbe W>IatnttfCs [[ttfe, 
if tfJc ]tfuc non ceperunt fiJouIn be founn againtl tbem. 

Sed per Holt Ch. J unice, (Upon fueu a mrlt, tbe ~uetHf 
(not tin'Oing tbf t9attp) can make llO otuer Return, but an 
Elongavit:, fo~ t}C cantlot falftfp tfJe 0uggrfiion of tue 
[[Ittt, ann teturn Non ceperunt, becaufe as to tuat ~at~ 
ter be ia conclUDeD bp tbe [[Int, ann a W>f.ra of Non cepe
runt f~ not a Direct abetment agamtl tbe 0berttf's Return 
of Elongaverunr. 

~Uft£fo~e 'tt~ but reafonnble, tfJat fince tbe @)b€ritf can~ 
Itot return Non ceperunt, tbe w>artte~ llJoultJ br il'OnHtten to 
pleaD it tn tbl'lr otnn Defence; ann aa to tue Gaging Deli
verance, it ougbt not to be upon tbt~ Wtea, brcnnfe tDe 
Defcnnant~ nenp tbe ~akfttg, ann tberefo~e canllot Gage 
Deliverance of tbat wuttO tbe!, babe not; fo~ a Gager of 
Deliverance f~ in no Clto{e but \t1!)ete tIJe Defen'Oant anmits 
tbe ~ak{n!J, &c. m1tl conttob£tta tbe W~opettp. 

13ut tn tbe p~tn(fpf!l ~are, tbe ~ ourt obligeD tbe Defelts 

bant!f to plean no otber talen tuan Non ceperunt, anti tbat 
tnitbout anp Delap, attn tl)ereupotl tbrp ban a Bule fo~ a 
Superfedeas to the Withernam. 

anD Peter'£) <!tare, Mich. I W. & M. anti Trevilr~ ~afc, 
Mich. 3 W. & M. were cit£n aa autbolitte!f fO~ tbf~ w>~ac,. 
tice of tlJe Defennant'!f appeartng upon tbe Return of tbe 
Homine replegiando, &c. 

The King rverJus P arijhioners of Huntingdon. 

T H E ([afe, if. IDne Andrew Lucas, a poo~ ~an, tllDel. Order of 

Hng in Lancafhire, lDa~ b~ IDtoer of ttno 3lutlices:; of ~e~~alb _ 
tbat ([ount!', temo11eb unto tb£ @ariffJ of Huntingdon tn caufe i( w:s 
Chelliire, af,; being lall fegaU!' fettle'O tbere. not fet forth~ 

nft tl'~ m l1"'f J fl· f Ch {b0 t.. thatthcPlace ~ er Jl;g ~emo :1, two Uulces 0 e Ife maRe an to which the 

o~flJt"al ID~net, tectting, tbat tbe fatn Lucas, Once bts JRe= poor Man 

fibence in tbe Wari(b of Huntingdon af02efaitl, tua~ fegall!, was fent, was 

fettlen tn tbe ~artffJ of Stook in the County of Hereford, ~~e~fsfil~!~le 
ann tberefole tbe~ remoUen bfm to Stook; anb nOlD tbbl Scttleme~r. 
Chelliire ilD~tJer being remotletJ into B. R. bp Certiorari, 

fIlbe 



288 Term. s. Mich. ~ W. & M. B. R. 
~be cbief £lD.ucffton lna~, [[1bctbet a fo~eign ~OUtttP fg fo 

fat oblf~£n bp tbe i'JtJcr of tUlO ]uftfc£9 of anotl)et ([ountp, 
tbat tbe~ babe no otbet 1Rcmenp bUt bp [([lap of appeal 
from tbat [)~Der to tbe nett general £lD,uattet=8£mOlt£i brIll 
fo~ tbe Qtountp tubere tbe ®ltJer tuas mabe. 

IDl l.l1betlJct ttuo otOer lufi{cca of tbe foreign County 
map mllke unotber o~(ginal ®~ller; ann (enn tbe poo~ 9}3an 
to a tbttD W>lace, ut fopra. 

anD it tuaa fnfillelY, tbat tbi~ Cheiliire Order fopra, is; 
goon, otbertutfe a foreign County tuouln be \1litbout 1Re= 
menp, becaufe tbe appeal muff be to tbe ne~t @lemons; 
lDbete tbe firfr Order tuaa mane; ann it ma!, bappen tbat 
~emons map be onet befo~e tbe foreign County map bane 
~otice of tbe ®~ncr, o~ at leall befo~e tbel' can pomblp 
come to tbe Jl!)lace tubcre tbe ~cmona fs bcln, if tbe QtOUl1= 
ties ate at a great iDUtance, ann tbe ®~llet tlJauln be mane 
a betp Uttle ([{me befole tbe i5etrtons;. 

attn fartber, t~at in tbi~ ([are tbe fecond Order nin not 
interfere hlitb tbe jfirll, beeaufr tbe W>erCon cbargeable is; 
not Cent back to tbe Wllace from tnbmce be came, but to a 
tbttll W'lace, tubicb tuoSl tbe Wllace of bi£i laff 1Refitlence. 

'flCbe ([ ourt noubten of tbiS ~attet, anll ratren a mue~ 
fiion, nllbetber tbe next Seffions llJall be taken to be tbe 
next after the Making the Order, o~ tbe nett aftet tbe @ar= 
tirs finll tbem(elbca alJtJttebeD. 

16ut it ruas; agreeD bp all, tbat two ]iullic(~ of tbe fo
reign County coulD not, bp an ®~ller, fenD tbe poo~ ~an 
back again to tbe ~Iace from tubence be came, fo~ tbat 
lUoulll make an ]interfering of liurifJDicttolt. 

gt laft tbis; ®~ll£t tua~ QUatlJeD, a~ befng informal, (~iz.) 
fo~ tbat it DiD not recite, tbat Lucas was lattlawfully fettled 
at Stook, but onlp tbat be tua~ rettlrn tbere fince he refided 
at Huntingdon; ann fo the ~oint~ fupra were not Deter· 
minell. 

Cook rverfus Darbi[on. 

In Ejefr- ERR 0 R to reb£rfe a ]JUDgment in E jeClment in C. B. 
ment, the Il'iben fo' tI'e 11+\lafnttff; anD tbe <!EttO~ afftgneD wag, 
Demifc was t:) ~ ~ Il" 
laid before tbat it appeareD upon tbe RecorO, tbat tbe iDemtfe to tbe 
the Plainti~ Il3latntttI WaG matle on tbe loth Day of January, 1692, 

~I~~ allY 'fl- Wbieh tlHHl tbe Effoin-Day, anti Co tbe urll iOap of HiJlary-
Term. 

I 
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~Iltl tt appearell ItkeU)ife bp tbe Placit3, &c. tbar tbe i)f= 

claratlon was of tbe fame Hillary-Term, lllbtcfJ reIatfg i1Ifl.1 
to tbe fidt Day. ann fo t(Je Gction {nas blougbt up tbe 
)plaintiff bCfo)f fJfg (!i[lc accretncll., o~ at leall on tlJe betp 
fame [)ap, UJ!]icb cannot be, becflu(e tbe fLa\)) "!lowS no 
Fractions of Days. 

Sed per Curiam, ~b[a b2tn~ fiftH (1 (rlernttt, tlJe Chief .'J. Leon. 9$> 

Juftice rilio, tont ff tlJe Wllatntlff tn ~rro~ \.UQuIO take gn~ 
1Jantilg-e of tire 0l3attrr, be fi)Guln 1)(1\)£ atlelJ!J£tJ Diminu-
liun, nl!n p!Ocutcn tlJe original Writ to be certified; mro 
if UHlt tuila tftllrnuble lJefo~e tbe tS1liJtntttr~ '<!CttIe, it 
wouIn ~uU£ been Q];rrll~. 

Midgley and Gilbert rveifus Lovelace. Trin. 5 
Will. & Mar. B. R. Rot. 625. 

T HE ([ofe tnaa, {f. fll)ne KeighrIey tlemifetJ an Ij)oufe Tenants in 

to lones fo~ a tertilln '(term of lafUtg, re!1ll~infr Com~lOh. 
• ~ 1) may JOin m 

Rwt; Jones amgnetJ tbe '<[rrm to tbe £)efcll'ilfmt Love- an Action of 
lace, flnO Keightley bp 1){\1 lLaft [[llU, ileuifetJ a Moiety of Debt or Co

the ReverGon unto Midgley, on'O toe other Moiety to vcnanr. 

Gilbert, ann Dietl; nnn no'tu Midgley and Gilbert join in 
an Adion of Covenant, nnll amgn tbe 1B~eilcb in .mon-
papmmt of -tbe iRent. 

ltbe i)efcn'Oant pfevtJ€tJ, tfJnt after tI)£ Rent bunDle 
tlue, unn b(fo~e u)£ affion wa£; ulouglJt, tile ~lainttffg bnn 
bp .frtne, &c. ntanteo }Rebetuon to one Hawkins, ann con~ 
clutleb in r;3J~'. 

ann upon n [)rmurrer to tbta }Fllea, tmo mueftion~ 
mete maDe! 

(I.) [[lbrH)cr tbe l~fl1inttff~ ourrlJt to feber in this affton, 
01 in an Adion of Debt for [his Rent, becaufe tbe}? are not 
loint E~ffftlJ,G, tnt i)ilbe fucb of tOrm 0 (ebetal ann ntutmt 
1ntrtell: to n Moiety of rhe ReverGon. 

'([.0 lvl]iCfJ it tutU) I!nflD~nn onD tcfolbCD, tfJl1t tlJe );)!otlt; 
tHfs ilre Tenanrs in Common, tuto map 10111 o~ feUer (at 
<!ElectIOn) in 3n t\dion of DEbt fo~ Bent re[ctbetJ. 

Sed per Hole tb . .Iufl:ice. j:f tbrp fever in Debt, &c. tI)ep Sid. 402. 

muff not furl] of t(]( m make Off) [)enHlutJ of fuel) () ccrtain contra 

~{!m, mUlCO ilillounta to a ®ofetp, but tbe IDcmano muff 
be de una medietate of tbe whole Rent, finD tbcrefoJ€ if 
turp nHl}? join in Debt, turp map Ilkrll1tfe join in Covenant. 

Pp (2.) 'QZbe 
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~~:T~~:I~~ft (2.) .fitbe oUJcr muetlfolt ~a~, [[1betbe~ tbc Arrears of 
an AfIignee Rent ate not loll to tbe i>latntlff~, bl' tbCll' Granting the 
of a Term. Reverfion to another, beCllufe tbe ~~tbftp between tOem anti 
upon the Pn- tbe iI)£fen'Oant tna~ tbrrebp nefito l1£tJ 
VI ty of Con- t: • 
tract. as to tbat ~att£t ft 'tI.la~ anftnetctl Hkewife ann reCoIbeD, 

tbat tbta tlCUon \tJafj maintainable fo~ tbe Qrrfar~ of tbe 
)1\£nt, notttlltl)ffanntng tbe I\cueruon tung out of tbe W>lail1~ 
tUfa; fo~ tbo' tbe iDcfen'Oant tua£i but an amgnee of a Qrctm 
pet tbe betp W~tbttp of C[ontract \nlla ttansfetrel1 bp tb~ 
Statute of H. 8. tnbtcb gibes tbe gction fo~ ann agatnft Af-

Sid. 157,402. fignees; ann tbe <!tontract rull rematn~, tbo" tbe Privity of 
Raym. 80. Ell:ate ia gone. 

Et per Curiam, Debt \11fU lie in tbfS (afe fo~ arrears of 
Bent, a fortiori (ltobenant, &c. 

Jiungntent fo~ tbe @laintiff. 

Leonard qui tam, &c. ruerfus Beech. 

~opular Ac- DEB T qui tam, &c. fo~ tbe J1tfng ann tOe (!Citl' of Lon. 
tIon not ' 
within the don, aa fo~ blmfelf fo~ 3001. UPOIl the etatute 
Statute 21 I Jac. I. cap. 22. par. 37. againtl tbe [)efennant, aSearcher 
Jac .. I. cap·4· and Sealer of Leather in London. 
Curta. 'ijtbe Declaration tna~ general, tbat tbe Defennant being 

a Searcher and Sealer, ann r\lo~n aCCo~DtnlJ to tbe 4etatute 
primo die Septembris Anno 4. &c. apud H. colore officii fui 
pr~d. allocavit & figillavit 150 Coria infufficienter tannate 
&c. contra formam Statuti, per quod be baD fo~fettel1 ~oo I. 
(viz.) 40 s. fo~ eberp I!>ibe. 

illpon mot guiltp plealletJ, tbe W>lafntitT batl a d1erl1ict ; 
anb it lUaa nom moben in Qtteff of 31ungment, tbat tbe 
IDffet1ce 'ua~ lain to be on one Day, anti not a£' it ougbt 
to be, (viz.) diverfis diebus & vicibus, between rncb aDa!, 
ann fuel) a IDap. . 

'1)effOe1f, 'tia not laio, tbat tbe Defenbant feparatlrn aI-
locavit & figilJavit, fo tbat it 'Ootb not appear, but tbat tbe 
150 IDine£i migbt be taelt'n togetber, ann tbe Allowance of 
tbem'tut one grt, anb fa [lUt one Offence, ann tben but 
one 40 s. iG fo~feiteb, ann no tno~e. 

(2.) ~bat tbt~ (!tafe t~ \DUbin. tOe @)tatute 21 Jac~ I. 
cap. 4. 1.tl[Jfrb te{frain~ popular Athans to be b~ougbt tU1tb~ 
in tlJe proper County, anb to be ttietl b€fo~e .toe 3lUlll£e~ 
of W'eace; tb€tefo~c fbiS gafon being b~ougbt III B. R. tho 
laiU in London, "tit) coram non judice. 

J ~O 
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'Qi:o tnbfcfJ it 'ttJ8r; llnrtueren, ann fo refolueD per Curiam, Curio .. 

tbtlt tiJla IDtfellce \1111£; tuelllattJ, anll tbat it couln neuer be 
tntennel1, toat tbe £Dne ll)unt1~ell anll jfiftp JPille~ wete aU 
aHotmtl at one Time, beCBUfe ~tia enactell bp tbe ~tatute, 
tfJat CUftp f!)tne tball be feUetallp fealed~ anll tbere is no 0" 
tbl't g@etbon of aUon: anee, but bp Sealing; anll tf lmt one 
~tTeltce, ann tbat commtttcn on one iDap, tbe @)tntute 
lUoulD be munch anll uf£le[fj. 

anll aa to tlJC laa g[)bjcction, per Curiam, tuts ig not Cro. Car. 
l1lttfJtn tbe ~tatUte 2 I Jac. bCC8Ufe tbat 0tatute llotb not ll;.'d 146: 

gibe onp l:lIriOO!ction to tOe 31ufftCC9 of Peace, anti tuep ~oo: .3°" 
bitbe 110 W>otuet to cnqUlre of anp ®tTence ogatnll tbnt 
@ltatute. 

Et per Curiam, mot l!uiftp is n goob ~Iea to tbfs 
aCtion. 

JiUDgment fOl tue 19latntitf • 

. Yaxley's Caft. 

H E \Dna committell op tIJC Earl of Nottingham, Secre-
tary of State, bp c;,irtue of tbe €ttatute :3 5 Eliz. fo~ 35 El. c. ::, 

refufing to anfwrr, beinlJ DEmanDen, tuuetber be \ra5l a Je- ~ar. I~. 
[uit, ~.eminary, or mailing Prieft; ann nom be b~ougbt an m~~1tn;;r 
Habeas Corrus, anD p~ap'e'O to be baileD. concluded. 

Ql nD an (lftception wag tilk£i1 to tue Q.tommitment, fOl 
tuat tbe ([oHeluoon t(rereof Wll$, (viz.) There to remain 
until he {ball be from thence difcbarged by due Courfe of 
Law, tuben tbe mlO~l1~ of tbe etatute atc, until he {ball an
fwer unto the Quefiions; anll tbet£fo~£ tbe <!Commitment 
llugbt to be fpettal, acco~'Oing to tbe €J)tatutt, anb tbe 
* Churchwardens of Northampton's Cafe lUa~ ettell, anll * Antell. 

relieb on. 
')Defines.; the <.Jrommitment ougbt to be ill' a JufHce of 

Peace, anD a ~ecretatp of etate t~ no {ltJO~l1 Jufrice ; ann 
it wag objecteD, tuat tbe Habeas Corpus act bab (ufpel1il:
en tbia €5>tatutt'. 

Sed per Curiam, botb tbefe loil ®bjeftionf5 lncre ober-ttl: 
leb, but fo~ tue fir 11, tbe ~OUtt fJ£lll tbe QI:ommitmellt ill. 

\tuen tbep aaken tbe fame tn.ueft[ona of tue DefenDant, 
lnba anftrJercn openip nnll niteftlp III tbe !legatine; ann 
thereupon be tua~ 'Oifcbargen. 

P P z Gilmore 
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Power of 
Revocation 
where well 
purfued. 

Gi lmore rverfos Harris. 

U p 0 N a [pecial VerdiCt in Ql;jectment, tbe ftafe ltJ8fJ 
aa followetb : 

if. Edward Mountford (ettleil bi£t laubt; nom in muelli~ 
on to tbe dtee of bimfelf in €ail, Bemainber to Simon 
Mountford, anb tbe l!>ettf5 9Walrs of hts ')Bon!, Inlllfullp be: 
gotten, JRematntJet to :,ir Edward Mountford tn €afl, JL\e~ 
matntler in jfee to bfa own rigbt Il)eirs. 

3/n tbi~ iDe ell of Settlement tbete tuas a lingle )j)otuer of 
Revocation tefetllen to Edward Mountford, to telloke tbe 
C!Eftate onlp Itmitell to Simon Mountford, anl1 to limit new 
(!tre~ {nfiean tbCtfOf. 

gfterhiatll~ tbe fatn Edward Mountford, ill' a iDern fuft
fequent to tbe faiO Settlement, reciting, that whereas he 
had a Power to revoke tbe clIfeJ; Ifmtten bp tbe faitJ Settle
ment Ultto Simon Mountford and his Heirs Males, anll fo 
tnifrecttea tbe <fftate of Simon, by omitting the following 
Words, (viz.) of his Body begotten; he declared that he 
did revoke the [aid Ufes to Simon Mountford ann btu 
f);>cits ~ale~, ann aftertnatns in tbe fame DeelY, bp tun!' of 
new <tIfe, be Ifmtts tbe faib <!fRate to tbe fa1'O Simon finn 
biS Il)efr~ ~alef;), tnftbout faping of his Body begotten 

gnb upon ttts ijIerbict t\llo muefltons mete mODe. 
( I.) mbetber tbt~ tna~ a goon Revocation of tbe firff 

mre, becaufe of tbe Mifrecital of the En-ate of Simon. 
Qlnn atJjutJ~en tbat it was a good Revocation ; fo~ fucb 

Otc to be faUourell, and the Intent of the Party is to be ob
ferved. 

(2.) ~be nett £nuefifon WftJ;, [[1betbet tbis neln <!faare 
limiteb to Simon Mountford, was a Fee-fimple, as fp~t"!JtnB' 
out of nil tbe QfUatcf;) of Edward Mountford; ol otbertntfe 
lUbether it ttJOJ; tbe Itke E{l:ate-Tail by Intendment, as be" 
fo~e. -

grin anjul.lgell that it was an Efrate-Tail; fo~ if it tl)oulb 
be conftt'ueD a Fee· fimpJe, tben tbe Bematllncr to Sir Ed. 
ward Mountford tuoultt be nettro!,c'O, wbtcb Edward ban 
not @owcc to tlo. 

Neath 
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Neath ruerfus Reeve .. Trin. 5 W. & M. B. R. 

Rot. 188. 

E RR 0 R in B. R. of a litt'Dgmrnt in tbe Palace-Court tn Judgment 
. reverfed for an affumpfit, ann tfJl' Qftro~ mfiften on mag, ~bat tbe a Variance 

Plaint wb{cb fa tbe Q)~igfnal lit tbat mfetto~ Qtourt wan ge· in thc.De
neral, (viz.) Johannes Reeve queritur de T. Neath de placi- clarat1on. 

to tranfgreffionis fuper Carum llt tbe ~lfltntftf'£J own anD 
p~opet JRigbt, but be ncclatrn n~ Executor of Felix Bay-
ram fo~ fo mucb ~onep teCelben to tbe ([lfe of the Plaintiff 
as Execu tor, &c. 

Et per Curiam, ~bf~ i'i5 fucb a lIlarfance as t$ fncoullll:; 
ent, anti tbetefo~e ttJC ]uDgmellt tuna relletfcl1+ 

The King ruerfus Barlow and Jeans, Churchwar-
dens of the P arijh of St. Warburgh in Derby. 

T HE Churchwardens wete tnl1iftell upon tbe @>tat«te 
-k I t Car. 2. nctting, tfJat tnEletea~ A. B. ann c. &c. * 14 Car. :. 

Qronffa;Jea of tbe fiue Jt'iH IfiJca mftbm tOe min of Derby, cap. 12. 

ban etpenneb Cucb ~um~ of ~one~l In conu2pfng )j!lerfong ~:.ragraph 
tv l~ntfcg, ann toat J. 8. anll E. G. tilJO ]utltcCg of tbe Indifrment 

19roce, ban itrurtJ out tt]etr ID~ner unto t[H~ QJ:onflab!rg, f<?r not ma

c[burcb~ artJrn9', nun Overfeers of the Poor of the raid ;~nr~fm~~~~.:: 
five Pariilies~ COmmaniling torm to meet at [Uti) a (time the Confta~ 
anb }»Iace, to miike a Rate for the Reimburfement of the hles. 

[aid Confb.bles; anti tont tbe Dr;fennants nin acto~tl!ngl!, 
meet, but tefu[ell tu jotn tn tU1ktng Curb Rate, &c. 

'Ql:bts lnlliftment being temoll£'O into B. R. it tuas mo= 
beh to quallJ it. 

(J.) jftrff, m:bat tbe Warrant of tbe Uno 3lufffcea lung 
to make a joint Rate fo~ all tbe five Paritlles, mottb is ill, 
becaufe'tis not acco~ninlJ to ~[Je Directton of tbe @>tatutc, 
no~ equal in it felf becuufe tOe ~IJatl.\i?a of feueral QCon" 
flableu, map be unequal; ano £lletp @atillJ i£) liable on'!, to 
tbe Qrbarges of it~ own Q!onffabI£'+ 

'15efilles, tbep art not compeilable bp tbe @>tatute to make 
il Rate, fo~ tbe [[to~lJn are, tOnt tbz!, may make one, ann 
fo at tbeit Qfleffton. 

13ut tOe <2tourt l:Coulb not quallJ tbe 31nllittment, becaufc 
tbe t>efenllant~ were blameable, It being tlerp reafonable 

tbtlt 
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tbat tbe c.tt:onnable~ tlJouln be retmburCen; anti tbetefo~e a~ 
to tbe Brn ~bjefftOtt, J viz.) 'QCbe 3lnequalitp of tbe Cll:bacges 
of tbe Ceberal @aritlJe~, it a)all be taken Reddendo fingula 
fingulis. 
~ un a~ to tbe otbee ~bjettfon, tOnt tOe [[1 oltl~ of tOe 

etatute att, tbat tbe~ may make a Rate, ann Co 'tili at 
tbeft <!fleHion, lllbetbee tbe!, Ulill make one o~ not t Per 
Curiam, lllbere a etatute faitb, tbat fUcb a ~bing may 
be done) 'tiS altuaps unlJetlloon it muff be none. 

DE 

T efm. Sana. Hill. 
~ Willi' & Marire, B. R. 

Child & ar ~erfus Sands. Trin. 4 W. & M. 
B. R. Rot. 129. 

4 Mod. 176. WT R I T of (!J;rro~ on a 3lungmellt tn C. B. upon 
s. ft n (pettal d1erbttt tbere founn itt an affton on 
~~ c: 3 I. tbe c.tt:afe, grounnen upon tbe ~tatute 13 R. 2. 

3 Lev. 3)1· 15 R. 2. and 2 H. 4. cap. II. fo~ Cuing in tbe 
s. c. <!tOUtt of Admiralty, &c. 
AEtion for '(!!:be c.tt:afc UPOll tbe (pecial metlJict appearen a~ foI~ 
fuing in the lollletb! 
Admiralty. if. Sands lt1a~ a {l)J)£rcbant of London, ann role £!DltJuer 

of (ucb a @1btp, tubereOl1 be ann fcberal otbet ~etcbat1tf) 
I ban 
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ban lonnen \IDOOn9 to a betp great [lalue, nefignfng a [(O!h 
fI ge to tbe Eafr Indies. 

WbUa tl)ia @Jbtp lop tDUf.) loanen in tDe River Thames 
reanp to fmf, Sir Jofiah Child, ann otbers, ®emfJer~ of 
tbe Eafr·lndia Qrompanp, mane ~ppHefltton to {{tnG' Cu. 2. 

(tn 16cunlf of tbe Q.J:ompat1p) anll bill ([ounetf, fo~ tOe utng'J',) 
[[lonant to flap' tutg ~htp from brt tntennen <rropti3'l?, fu(t= 
gelling tOat fiJe wag an Interloper, ann about to rriH.l£ COl!= 
trat!' to tOe ~~obtbttfon of tbe ([batter of tbat C[ompa!lp, 
ann tOereupon tOe lRing'9 [[(arrant tuaf.) obtaineD. 

SlftettuartJa tIJe fain Sir Jofiah Child, ann otfJerg, &c_ 
applten to tOe <!tourt of 9nmtraltp, fOl I~Jocerf.) to nrreif 
tlJe fnth ~IJip ann ®oOtH1, ann ilCCo~nil1!Jfp tbep obtainen a 
mattant from that QI:ouct tn matuce of all attacbment, 
tn d1trtue \tIbeteof tbe rain €;){Jip ann ®oobS were actuaUp 
arreffen, bp tul)leb ~e,ms tI)c dtoptlge wa,a {off. 

anti Sands alone (wbo tuas tlJ£ onIp tOwner of toe @>f]ip 
anti of fome Watt of tbe ®oon~) b~ougbt tbh) affton ogatnft 
Sir Jofiah Child, ann otbera, ~rmber,a of the Eail-India 
<Irompanp. tubo otteD tn tota wattec; ann the J/urp founll 
fOl the W>lainttff, 0111) gabe 750 1. Damages; attn after at
lJumetlt, toe Wlnilltlff ban ]ullgment fo~ toe fain IDamages 
in Duplo, (viz.) fo~ 15001. ann alfo double Cofl:s, ac. 
co~niniJ to tbe @)tatute 2 H. 4· wbieh 31ubgment tuaS ob: 
tainen in toe <ltourt of c[onunon 113leag. 

Qlnn notu upon a mtit of (!frro~ b~ougbt tn B. R. it fiJa5J 
arguetJ, that tlJta 31uoglUcnt tuag erroneous. 

(I.) jfo~ tont tota 2Uflon ts; b~ougbt bp Sands alone, lnben 
all tbe Part-Owners of the Loading ought to have joined. 
~o tnutcb it tuoa anftuerctl, anti £0 refoIUetJ, trJat tOiS 18 Ed. 3. 25. 

affton tuas gtountJctJ meetl!, on a Tort, tberefo~e 'thl fever- 29 Allis, 

able in tt~ jtloture, ann not like tbe ~are of Boron ann ~~ ~l3.23.b. 
Sandford tn B. R. fo~ tOat tuOf$ an action grountlen on a Dyer 159, 

Contract in Law, ann t[)etefo~e nU Jj!)artiea to fuel) a Con- 25 1• 

tract muff be Utctnife l\3arttef.) to toe ~Uit; but tbhl Ui ill 
mature of a '<ttefpnf9. ' 

(2.) IDbjeftion, if. ~lJere tg notbiug fount; in tbiG [tetllfll 
to b~ittg UJe [)Cfrlli)tlnta ill tue oligtnal action wttbtn tbe 
JjJennltp of t(Je €5>tntute 2 H. 4. 

13ecaufe it appei.1t!l, tbat fbe ~biP wi':a ffoppen bp ([Hetne 
of tue King's Warrant, Uluteb in tbig ([Me toe King mfg!]t 
tuell no, fo~ tbc mnrrant is 110 genrral I;>~obtbftton to ttaOe 
but il parttcular l\!>~obtbttton to trade with Infidels· ann oJ Dyer r 77, 

it @lecuritp onlp l1goinll fucb fpeciol ~rflninrr.' 196. 

13£utJep, 
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'Jl3efl'Ofg, the r.D~offwtfon l.Ubtcb {s founn to be mane bp 

Sir Joftah Cbild, &c in the Admiralty-Court, is not rurb 
a lJ!)~or£clItion fiG hl inten'OetJ bp t(J£ @Jtatute, becaufe UJ€re 
tuaa 110 ~ltit in tIJnt ~ourt aguinn Sands, but onlp a 
[[1nrrant to nrnff tbe @'>l)ip, anti no Libel agafnff aup W£t~ 
fon; anO the [[lo~'O~ of the ~tatute ate, That the Party 
grieved !balI have his Action againfl: him who purfues in 
that Court, tuDicb muff be intrn'Ocll of a Suir by Way of 
Libel, inter partes; br(jlle~, it appeara tbat Sir Joliah 
Child, ann tbe other9, were but Agents to tbe C[ompanp 
(i. e.) no otiJet but their Attornies; anll an attome!' of tb; 
Wartp ruft11J in tbe anmtraltp ia not tnftbtn tbi? l}3enaltp of 
tbis ~tatutt; fo~ it being a penal latu, it cannot be ft
tenlJell tip onp ~onfiruffion. 

ftLo all tuIJ1Cb it tuna onfwcun, anb fo reColben, tbot it 
pllliltlp appeatett tip wbat \DaB founD upon meco~n, tont 
tOe Defen'OfUlts; in tb{s ~fffOlt ban incurreD tbe WlCllaltp of 
tbe ~tatute '2 H. 4. fo~ tIJe common <[outfe of ~~oceens 
inga in tbe Admiralty, tn <[afes of tbla matuce, in bp Pro
cefs to arrefl: the Ship; anti 'tig tbat wbich b~il1gs in tOe 
lE>lop~feto~s pro interefie fuo, ann tbell tbe ILtbei roHoms 5 
tOcrefo~e be tulJo p~ocur£5 tbta firff ~~ocers out of tbat 
([ourt, notb profecure and purfue tberefn, tubicb are toe 
[(1101ll9 of UJC ~tatute. 

~lJ£tefo~e tbe DefenDanta beilllJ founb to babe p~ocure~ 
tbe anmtcflltp le~ocers, anll tbe @)btp ann ®DotJa to be at
rrffen tI]ereon, tbiS is a full ~~ofe(utfon acco~ntng to tbe 
([outfe of tbat ~oUtt, ann rucb <ebafion~ babe altuap~ been 
bifaUo\rJe'O. 

(j.) ~be tbftt') IDbjeliiott maG, tbat tbis affion fs laiZl 
fo~ confequential Damages, (viz.) per quod be loll tbe W>~o. 
fits of [JIS [lopage, tllbtcb ougbt not to be in an action 
grOUl1'Oen on tlJt9 general @)tatute. 

(4.) an'O lamp, tbat tbe li!>laintfff ougbt not to babe 
double Cofl:s. 
~o botb tnbfcb £lDbjeffionG it maa anftneretJ, ann fo tr· 

folbeO, ti]tlt as to tbe confequential Damages, tbe loping 
it fprC(fflfp Waa but swatter ex abundanti, fo~ tbofe Da. 
mil!!!?D might babe been lJiben tn QEuinence, tbo' not mrflrl 
tion£i) tn tbc Declaration, a5 in '1I3atterp o~ ~aibem fo~ 
16~('(1k!n~ " lLimb, &c. tbe JLora of tl)c llDJaflttiff's 'QJ.:tme 
mil!' be gnJrn itt ~bi\)fJ1ce upon tIJe common Declaration; 
tbcrefo~e in t~i~ ([are tbe Jj310inttff ounbt to recoiler conre-

I quential 
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quential Damages fo~ ohl lora; ann toe JLopinlJ tbem rpe~ 
ciaHp Cllilnot burt. 

ann ag to t[Je Cofrs, wbich are doubled, sa wrll as tbe Sec the Cafe 

Damages, 'ua a J&ulr, tbat Itt ali ([dreg wbere Ddrnoges ~etween d 

ilno <it offa ate {JitlEn at Q.J:ommon flaw, anO a Il!>ettaltp ia s:a;~o;o;~a, 
onnrn bp a ~tatute, WUO double Damages) tuat alCo draws 
douhle cons. Dyer 159 

as to tbe ~rcurr, toat to? [)efennanta were onlp Agentc; 
to tbe ~ompanp, 'tts not founo tfJat tbl'p (ommanO(n tbem 
fo to DO; o~ If tiJep ban, it UJoultl not baue e~curetl tbem 
from tbe 10enaltp, fo~ 'tta at tUEU: }1!)fCll to obep Curb flIe: 
lJill ([omml!ttna. 

ann t~e King's Warrant will not mm'O tbe ~atter, be~ 
enufe t(J£ DefcnDant's application to tbe 11\1I1g in Cll:ouncU 
WilS iUrrral; anO fo~ tbdt tbe ~tatute 16 Car. I. cap. 10. 

par. 5 was etteO. 
Jlt UliH.l acrreeD, tflat tbe I1\fnrr map grant Embargoes Moor 89)1, 

on ~bips in ~tme of [([lar, o~ map emplop tbe @>btpg 
of blS ~tlbj .. ctg In <!Lime of [)an\1£t, fo~ tbe ~rrbice ann 
Dl'fence of tbe .Jflation; but tlJia matrant tuas not tn 
tl]e mature of an Embargo, fo~ it mag onlp to fia!' a 
finlJle SllJip, ilnn not tn anp 'Qrtme of [[{ar o~ Danger., 
Ol fo~ U)C Defence of tbe Jelutton; attn tbe ll!>letrnce of a 
)J3lobibtttOn fo~ not trading with Infidels, goes no far: 
tbrr tbon thore nomen in tfJe Charter of tbig (!tompanp, fo 
tbat it apprars all tuag bone witb a Plluate JRefpect onlp, 
I1Jberrfole 'tia altogetfJcr UolD. 

anD fo~ tOe JReafona afoJefato tbe Jlubll'ment waS) art 
firmeD. 

'The Lord Banbury's Cafe. 

H E wag ht'Of(te'O at the Old Baily fOl ~Utnrr, b!, tbe z Salk. 50 96 
marne of Charles Knolls Erq; ann being b~ougbt up ~~~~ of a 

to t0e 113ar bp Habeas Corpus, tbi!) ]nDittment WfH; cemo. Mifnofmer in 

beD, anb tbt~ ~t1tt£t retUtllctJ fo~ tbe Ql:oufe of bia Jlmpli= ~b:~e~~a_ 
fonment., ment. 

~lJen be e~bibfte'O lJi~ ok \,SIca reanp engrotren in t0arcb. * Nota, This 
mcnt, tn{JicfJ upon btg W>lnpct \tlll~ tfceiul''O; ann it wa~ a ?lca.was put 
Plea in Abatement of tf)c 1in'OHlment, an'O beg-an tbUll: In HIl/

41'Y 4, 

If Carolus comes Banbury rub coCtodia WiI1i, Richard-
fon Gen. cufrode Gaolx Dominorum Regis & Regina: de 

Q q Newgate 



298 Term. S. IIil!. ~ W. & M. B. R. 
Newgate virtute brevis Daminarum Regis & Regin;r de ha
bend. Corpus ad fubjiciend. &c. ei diretl. in cujus eufra
dia prreantea ex eaufa prxditt. per nomen Caroli Comitis 
Banbury alias diet. Caroli Knolls Ar. eomiff. fuit ad barram 
hie duct. in propria perfona {ua & fratim de prremiffis ei 
fuperins impofit. allocmus qualiter fe velit inde acquietari 
dicit quod ipfe en pcrfona in indiCtamento pr;rditt. men
tianat. & iotenf. per nomen Caroli Knowles de paroell. 
SantIi Egidii in Campis in Com. Middlefex, &c. & verfus 
quem indictamentum pr~did. prolate exiftit pro feIonia & 
murdro prxdiCt. & diCit quod ipfe ad indiCtamentum iIlud 
refpondere compelli non debet quia dicit quod Dominus Ca
rolus ptimus nuper Rex Angli<r, &c. per literas fuas paten
tes nom p~otJucen, &c. ccrateD bts ®lannratber an Earl of 
tbis Jl\tngDom, &c. onn t(Jerebp tbe f!>onout maG entaileD 
upon tbe ~ale fUne, ann tben fiJetu.6 biG ODJn [)efcent; 
an'O tbat be f~ IjJrir Wale, 8n'O Earl of Banbury, an'O con~ 
clune.6 tuftb hoc paratus eft verificare, unde ex quo non 00-

minatur in indictamento pr;rdiCt. per nomen Comitis Ban
bury petit judicium de indiCtamento illo & fi ipfe ad in
dictamentum ill. ulterius refpondere compelli debeat, &c. 
~be Qtto~nep ~eneral nplie'O, fetUng fOltb, I1p [[lap of 

Efioppel, all ID~tiet of tbe fpoufe of ILO~tlS, tn tbe tben 
Inff @)(mOIH; of ~Btlfan1fnt, bp tnbtcb it appeat£'O, tbat 
upon tbe W>etfticlt of UJ£ Defentlflllt to tbe f!>our~ of J1t)eerg, 
to be anmittl'iJ tberein a$ a ~eet of tbi~ Realm; ~ifl 
lRtgbt of W'ecrage wag tbeteupOll t~amillctl, accoltling to 
tbe (l1;:ourfe of tbat Jl)Dufc, ann aftettuattlS C8ttietl agatnff 
tim, (viz.) flCbat be baD 110 JRtgbt to fit in tbat fpouf£ as 
a Jj>eer of tbe tReafm; ann tf)i9 mafS relietl to be fucb a Dee 
termination of tbe ~atter, tbat all tl1fetio~ 3luti~tlfctfonfj 
lUcre conciunetJ. 

See Style 8<;>. 13ut tbe [)ercntlllnt'.6 Cltounfrl fil1t1in~ fome <errol~ in 
;::l~;fe~l. tbe ~ica, moue'O fOl JLcolle to amenD them, bp anning ttun 

l1£cetfatp Q\J£rment~. 
IT. 'ttbat bt~ diltcle, tubo tuas of tbe eIber 'l51ancb~ tua~ 

tlean tuttlJout ]tfu£, ann tbat be bimfelf lUas a }1!)eer at 
tbe flUme of tbis WlI£ll pleaDfD; anD aftet febenl iDe~ 
bates, it UH1S at lall, lip tOe ~ptttfon of Dolben anb Eyre 
9lufiice~, amenDe'O tn botb tbefe 1l3ofnts, (Gregory JuO:ice 
being abfent) anb Holt eh. Jufrice of anotbet IDptnfon 
agatnll tbe ~melltlment, anti tbeceupon tbe Lord Banbury 
tua~ baUam. 
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anti tlftrrwiltD£1 be bCmUrtfb to tbfs )l\rplicatlOl1, anti 

toc illtnttcr being argueD anb nebaUb, it lUtla at lall aU;; 
JUUITe!). 

(I.) ~{Jilt il JF>Ictl. in 9batement f£J p~oprt to an 1nllf(t· 
mrnt, tltltl tn particular tIJi~ !blea of 9}3tfnofmrc. 

(2.) '@:l)l1t ttJt~ ]plea ttH19 well cOrtcluO.b lUttD hoc para
tus eft Verificare (tEnEraHp, altlJoulJb it tuftSl 1Htp mucl) tn· 
Often 011, t~at it tlJoulO be concluoeO prout patet per He
cord urn, beC.lUre W'cet o~ no Jeer ia triable outp bp Bet 
C01!l, tu1}tcl) UhH, i:ltlmitt£n per Curiam; but tben 'ti9 in t1 ([are 
tDufte n f!3an t9 maDr a r:>eet bp [[{tIt onl!" (viz,) bp bctnlJ 
fumm':n£o to fit tn lParliJmcnt III tbe iPoufe of ll!>cer~ bp 
mrit, WI)lCb tuil~ tbe ancient 9J1}etbob of creating fueb l1>o~ 
llourn. 

13ut in tbi9 ([afe tbe ClCreatfon tuna bp J1!)atent of JRe- Z2 Affife 
(O)b, Wbicl) tud~ b~oUlJot tnto ([omt, anb p~o1Jca it felf, placito 14, 
(viz.) bp tbe ®~fnt @)fi1l; tennn~ bere ate feUrtal De. z4L 8 

rcents \Voie!) flrc q8attrrg of jfnCf, anD triable onlp bp tbe ~tiI:oZn;7; . 

4[ountrp, fo tbut tbe iDefrntlant notl) not claim tbe IPO. 177· 

noUl: from tue Qtrotnn tmmelltutrlp, but onlp mentatelp ag w. Jones 9· 
fPcit wate llefccnneb from btm to tDbom tbe lPonour 
lllt1~ lira glUfI1. 

1.6ut If tbe [)efen'Oant \lHl~ tbe berv 1getfotl ennoble'O rt~ 
tbn bp [<L.lrit o~ ll!>l1tent, tben tbert ltlouln be notbing to 
ttl', but ~atter of Record. 

I ~.) It lUau alljungetl, tbnt ttf£J ~~tlet of tbe J1)oure of 4 Infi. 12.6. 

ILO~iJS WoulD not conclutJe tlliG ~ourt in a QtaCe p~opetlp ~f7' J55 . 

lUi.fbin tbeir ]Urtnb.ictton, anO tl~ a ~atter lioncetning tbe Dyo; ;0\: 7· 
JR1IJbt of tbe t51ubJzct, anb cOUllng befole tbe <ltourt In a Staundf. 1 55. 

Juotclal ~ltlp; attn as tOt6 ~afe .is, tbe 3lutlgment of tbbl ~ 5I~·fi. . 16. 
<Zr:outt tDtlll10t {etTen tbe aUtfJO~ltp of tl)at flDJber, f01 be it 9 Re/ 49, 
eitber IDap, it will not influence tbe iDefennant'S3 !Rtgbt of 117· 

~l'erage, Ol giUe blm all!, JRtgbt to fit tn tue I1>Dufe of b~l~~~;·;d. 
li..o~t1~ a9 fa ll3eer, for as to that Matter he mun fiand or Cafr!. 

fall by the Judgment of that Haufe. Rilc.y pl't~ 
~O tbat tb~ 31uogment of tbtg Qtourt is upon no otbcr ;:~/~~~ent 

)j!)')tnt U.HHl woctbet toe IDefcnllUtlt ougbt to baue tbe anot. Cotto Re
tlO" of Comes Banb~ry giuen bim tn tbe 3lnotctment, o~ not; ~~~~. z7~03· 
anD per totam CUrIam, tue ll!>lea lUag belb gOOb, anb tbe Sid. 11:4

23' 

IRrpltcatton tIl ; tberefo~e tue 3lnnictment tllafJ abateo, ann 
tbe [)efelltJnnt Wilt) tllfcbargctl. 

Qq 2 DE 
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DE 

T efm. Pafchx. 
6 Will. & Marire B. R. 

Foden t'{}crfus Haines. Trin. 5 W. & M. B. R. 
Rot. 1040. 

Pleadings in DEB T upon 13onl1 of i'ne Jl)unl1~el1 anti 'Gtwentp 
~~:~ffPson a jF)ounbS; tbe [)efenl1allt crabeb Oyer of tbe <ton .. 
Bond. bitton, tnbicb walS fo~ tbe ~apment of eittp 

laounl1lS to tbe t\!)lafntfff, bp tbe iDefenbant, or 
one Kinnerlly, at a Dap cettatn, &c. 

<tben tbe Def£ntJant pleab£tI in 13ar tbe etatute of 
H H. 6. concernin" Sheriffs Bonds, ann tben fet fo't[1 t"at 2.; • 6. I) ~!I u 

Kinner{]y tuas taken bp dtittue of a Capias Utlegatum ttt 
a c{btl actton bp T. S. tben eberitT of Staffordtbire, anb 
tbat tbe Wllafnttff \tla~ at tbe fame ~ime dtnt1cr.@{)eriff to 
tbe fain T. S. of tbe (ain <!COUntp of Stafford, nnn tbat Kin
nerfly being tben uubet an arteR, ann in Q!utlobp, be to~ 
lJetber lUitb tbe i)efeU'baut Haines (caletJ ann beltbereb tbc 
130nn in tbe Declaration mentfouetJ pro Eafimento & fa
vore pr.rfat' T. Kinnerfly de imprifonamento fuo prced-ic\:' 
per eundem T. Foden tunc fubvic' prxdiCl' Com' Stafford' 
exifien' demonfirand' & pro deHberatione ejufdem T. Kin
nerfly abinde habend' & obtinend', &c. 
~be l\!>lafntiff rcplpetJ, tbat tbe Dcfenbant pro meliore 

fecuritate ipfius T. Foden quod pra:dia' T. Kinnerfly non 
evaderet extra Cufiodiam ipfius T. Foden fed remaneret in 
falva cuflodia ipfius T. Foden fecit fcriptum obligatorium 
pr.rdict'in narratione prxdiCta nominatum abfque hoc quod 
pra:dW:' Joh'es Haines pro eafimento & favore prxfat'T. Kin-

I nerDy 
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ner{]y de imprifonamento fuo pr;£diCt' dand' feu demon· 
{hand' fcriptum obJigatorium pr~diCl:' in prxdiCl:' narratione 
mentionatum pr~fat' Tho. Foden figillavit & ut faCtum fuum 
deJiberavit modo & forma, &c. 

QnD upon a general Demurrer to tbfs lReplication, after 
feberal Debates tbe <ltourt gabe lIubgment fo~ tbe i)efel1# 
Dant, brcaufe tbe }l!)latnUff of bffj omn ~belUtn1T bnb matle 
tbe 1l3ontl boin at <ltommolt fLaw; ft appearing upon Oyer 
of tbe €ontlftfon, tbat it waa maDe fo~ tbe ~a!,ment of a 
certain @lum of ~o"e!,; anti pet in tbe 31nDiffment to tbe 
~ta\Jetfe in bf~ RepUtation, be alletJgeb, tbat it tuag maDe 
fo~ tbe @>be~tff~ ssecurttp, that Kinner{]y fhould not Ef
cape. 

mow tbfs is an Qbtrment 8gaintl tbe <!ContJfUon of tbe 
')5on11, to lUb{cb an i)bltger llJjlU neber be atimittetJ; beaQcf$ 
'ti~ not lawful fOl tbe ll!>lam tiff to take an abfolute 15on1) UJitb 
il <!Contlition to pap ~Olte!'7 unnet Il'letence of ~ecurit!' a. 
gaton QJ;ftape~, witbout mentioning it. 

Sed nota; 1tbe i>bltlJo~ in t~iS ~t1re, anb alro in tbe 
(nfe of Simony ilnn dlfurp, is nbmittel1 to abe~ againft t~ 
(lConniUon Of a 1l3onll, Ol agatnft tbe ')5outl ;jt relf, fo~ Jae$ 
crffltp'S @)ake; \l1berffOle tbe {it)latntiff beating tbll S!)pfnil! 
on :of tbe QI:oUtt, moben fOllLea\le t,O tJifconUnue UPOll ~~!,. 
ment of €oa~ ; ltlbicb lUa~ 6talJt~b. 

Abney and Hedges, Sheriffs of London, q;er{us 
White. 

T HE ~laintiff~ b~ougbt an actfon of Debt agatnft tbe Debt u on 
Def£ltbant White upon a 15ail~15onn, ann beclaretJ a SherJ·s 

gtnWlHp a~ upon otget 1SoltbS;, (viz.) ftba,t tbe iDefen: Bona. 

bant bountJ btmfelf to torm in fo mucb ~onep tuttbout fap-
tng per nomina Viceco~itum Civitat' London, AS i~ ufual 
in ftlCfJ C!afef1. 

€:be :Defen'Ollnt p~i1!,elt Oyer g£nerallp ef t(Je l)5onn anll 
<!ConDitio.", ann mane tue Q!:ntrp tn tbe ufual jf'o~m, (viz.) 
petit ·auditam fcripti obHgatorii pr~dia' & ei legitur, &c. 
petit etial)l auditum condirionis fcripti illius & ei legitur in 
hrec verba. 

fiC'(}en be pleabcb tbe -&tatute 23 H. 6. againfi SherHfs 
Bonds, &c. anb fets f.o~b an Qrretl, &c. ann tbat tbis 
'15onb bJas ttlken fo~ Eafe and Favour. 
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'Ql:lJe 19lailttlff~ perceibfng tbetr ~tnake of omitting per 

nomina Vicecom" enter upon tbe'lReto~n tbe iI)efenl)al1tll 
PlaphtlJ Oyer of tbe 150"'0, &c. anb tben tOep fet fOlt(l tbe 
130110 it fclf, a~ tnell as tlJe ([onliition tbcrfof, & petunt 
quod fcript' pra:d' irrotuletur & irrotuletur in ha:c verba; bp 
mbttO it apprarel), tbnt tt maa taken bp torm, bp t(]£ .marne 
of Sheriffs of the City of London, in e~p~er)l mo~tJ~, aa 
ufual. 

~ben tbrp rcpl!, an'O confer~ tbr!, were Sheriffs of Lon
don, &c. anD tbe 9:rrrft, &c. anD tbe 150ntJ tna£f tak::n bp 
tbem per nomina Vic' Civitatis London' fub conditione 
pra:dich to tlifcbargc tbe Wlartl' from tue 9:trcff, abfq; hoc, 
tbat ft wa~ taken fo~ QEafe anl) jfatJour. 

anb upon a [)emurrer to tbi£; )Replication, it tna~ beIn 
per Curiam, tbat 110ttnftbtlantJing tbe DefenDant ban £11-
tere'O tbe Oyer Of tue 130nD tnttb an., &c. onfp, (viz.) & ei 
legitur, &c. l.@et tbe ~latnttff migbt rnter it at large on 
tbe RecolD; anD bp fo boing be ban aboitJr'O tbe [)efelltJant'1; 
~Iea of the Statute, becaufe now it appeared on Record, 
tbat tbe 150nll wa~ taken bp tbe ~Iatntlffg, bl' tbe mame of 
Sheriffs., &c. ann tbat tbe [tarttlnce bettneen tbe 13on'O ann 
tbe Declaration \tJa~ not mater tal ; nrttbet wag it anl' De= 
parturc in t{Je Beplicntton to fap, it was taken Ill' tbem per 

* The like nomina Vic' ; fo tbe WlIatntttfa ba'O ic" Jiu'Ogment. 
Judgment in . . 
C. B. between Blewit, &'c. Vic' Lfmdor/ verfus Comley, TrIn. 10 WdI. .R or. 1336. 

Nichols tVerfus Pawlett. 
Plea in A-
batement, , 
that the THE i)efenllant pIea'Oetl In Abatement, tbat tbe 
Plain~itf was 1~latnttff tua£) Oil Alien Enemy, bo~n in (ucb a ~lac£ 
an Alien E-. 1Jo' 
ncmy. 111 France. 
See Rail. ([:f]e t91afntiff rrplpc'O, (lC{Jat be is Indigena, ann born 
Ent. 25 2 • b. at'rncb a }»Ince in tbc Kingdom of England, & non alieni-
Alliton Ene. c & & h . d . . fo. II. gena modo & lorma prout, c. oc petit quo IOquue-
Hern 361 , rur per patriam. 
the. like Repli- antJ upon a IDemuttet to tbis Replication, it Ula~ beltl 
,atlom. per Curiam to be ill, fo~ tbat tbe 1910tntttf ntn not relp 

upon tbe fira ~att of it., that be tu,la born in England, ann 
fo conclune tnltb all ~\Jt:tment, tbat an 31lfue mi~bt be ta~ 
ken bp tbe otDcr @>tDc, (viz.) ~bat be wag not born in 
England, nnl) that tbi~ ~attet ntigbt be ttiable bp a proper 
Vifne; but bete be batb put AJieo, or not Alien, in Jitrue, 

I (viz.) 
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(viz.) Non alienigena modo & forma, \UIJiCb nUlUl:t be 
trtell fo~ [[lant of a Vifne; fo lUtlrrmcnt ttJiI~ gillen, tbilt 
tbe Bill {hall abate. 

Nota; lif tbe ~Iointiff ball concluOrn big BrpIfciltfon Surplufage, 

lDitb an abrrment onIp, the negattbe Qrlaufc, Non alienige-
na, bab bern onlp Surplufage, anti belpen upon a general 
Demurrer. 

Clerke rucrfoJ Moor. Mich. 5 Will. & Mar. 
B. R. Rot. 458. 

SI R Robert Clerke ann Peter Peel b~oug!Jt an Audita que- I Sa.lk.9 2 ... 

. rela agatna Moor, fllggefftna toat (]f (Maar) ban ob, ~u~~~ 'l;:~~ 
tatnrll a 31uDgment tlrrainfi tbrm fo~ 40 1. Debt, ann 41. c;fs thereon, 
8 S. '2 d. Damages. anll tbat Peel ball bertt tokcn tn Qf:rc,:; 
cutton bp' dltrtUe of a Ca. fa. upon that liun ~ ment, anD af= 
tft\J:Iarbe was fuff:t~lI to rrcape, anll go at large. bl' ([on= 
rent of tbe falll Moor, tnbo fJoll again bet!' latel!' takflt out 
a new Qf:rccuttoll on tl)e famr 1ubgm£nt ogainn botb tbe 
nolb rPlailtt{ff~, UPOIl wlJicU tbfP p~a!, to be refieU€b, anll 
ItketuiCe p~op 19~ocefs ag'ililltl Moor, onn tbeteupon a Sci. 
fa. \1)oS atnllttl£'O agafnll him, anD after toat lin alias Sci. 
fa. ann aftrr two Nichils returnen, the 19latntlffe entereD 
tbett t3~aper, tbat tbe C!tourt wouln Ploceen to eramtne tbe 
~attet, ann toat toep tlllglJt be lllfcbargell, &c. 

ann tbta <!taufe being put in tbe Jj!)aper fOl a Concilium, 
tbe IDefennant Moor appear eo, anO b!, Oi9 Cltonnfct tns 
fo~m£n tbe C!tourt, that be ball been rllrp~ifcb, ann onll no 
Sotice of tbefe Sci. facias's; ann fartrJer {nfiffeb, tbat t\!>~o:: 
cera of Sci. fa. tlill not He tn tbi9 Qrafe, becaufe toe Audita 
quereJa \1)os not grounnell on an!, DeeO, but upon n mere 
eug[tefiton of ~attet of fact onI!" ann tucrefolc tue 1910-
tefs oug[Jt to be a Venire facias; tnberefu~e it tna~ p~a!,etJ, 
tbat toe Sci. facias's migot be quatl)eb. 

~nll after (eurtal Debates it tna!1 quallJelJ, fo~ per Cu .. 
riam fucb w>~ocerS Dotf) not Ite tn tbts QJ:ofe. 

Et per Curiam, [[tbere an Audita querela is b~oulJbt bp 
B Werron attuaUp tn ee~ecution; o~ tf at large, ann be 
founlls biS [[lrit upon fame Decll of tbe otber llt>actp; tn 
both tbefe ([afrg a Sci. fa. IS tbe ItD1ocerS. 

l)6ut lUbere 'tia b~ougot bp a l!!>crfon at large, anti upon 
a bate euggeftion of ~atter of .fact (as in tbe p~ercnt 

(!tare) 
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S
Moor 8l I. Qtafe) tbere tbc l111I~ 19~oc( f~ is a Venire facias, anb upon 

ee rheBooks h ';l"'\ off r: 'fi . 
of Entries. tt)lat a vl rel~ tn nttc. 

Alfion & al' 'VerJus Bufcough. Hill. 5 WilL & 
Mar. B. R. Rot. 470. 

,. ero. 70, IJf1 an affion of [)ebt upon t!Je ~tatute 2 Ed. 6 of 
b:bt for not ([ftbc£5, tnucrefn ti)C jplatntlff tcmunbcO tbe treble 
fe~ring our malue, &c. 
~~~~:~a;f~~ . mpon Nil debet p!eatle~, tbe l01afntiff bUb.n mernf~ 
was ill, and In C. B. anti upon a [[trtt of cn;rrol b~ougbt In B. R. It 
for 'fch:tt Wag berp nlUcb lllfiftcn on, tbat tbe [)eclaratton wag ill, 
Rea on. becaufe toe ~latnttft§3 bub onfp ait£Ogeo, tbat tbe Defen. 

l1unt bab carrico a\Dap t(Je \!rom, witbout fetttng out tbe 
fa:itbes; but bin not aller tbat tbe [)efenDant bao not 
maDe anp Agreement with them for the Tithes, fOl tbe 
~tatute gIbes t[)e jpenaltp tnbere tbe ~ftbes ace carrtco off 
without any Agreement made for fo doing; tberefole if tbe 
iDefennoltt ban agtHD wHb tbe t13laintlff6 fOl caerping off 
tbe <!Co~n, wftbout fetting out tbe ~ttbrg, (0£5 it ootb not 

Sid. 118. 

Verdi8: cu
red a Faulr 
in a Decla-
ration. 

appear but be nllgbt) tben it ban been no JF'o~feitute+ 
~nb tbe ([ourt tlHl£5 of tbat ®pinion, (viz.) 'O'Lbat tbe 

iDeclaration tuna HI, fOl tbe )Rearoll fupra, if it bao been 
upon a [)emurrer; but tb15 \taa belpeb bp toe dIeroitt ; 
fOl if tbftc ban becn anp agreement Plobeb at toe ~rtal, 
toe W>latnttff coulD not babe obtafndl a [tertJtff. 

Hool 'Verfus Burgoigne. Par. 6 Will. & Mar. 
B. R. Rot. 330. 

'Taliter pr~- lJa an Qttton of IDebt tIJe JPlaintiff tJeclareb, tbat lnbere. 
:~/;:~d aa be farmen of tbe DefenDant feneral JLan'05 Iping in 

It where nor. ' Winsford in the County of Somerfet, unOer an pearl!, 
)Rent; anb tnbeteaa on (ucb a Dup be baO pai'D 10 1. W>ar~ 
eel tb£teof, to tbe il)efentJant, be bp bi~ DeeO 'Oaten on 
tbe fame iDap, til ([ol1fitJeratfon of tbe iRecctpt of tbe 
faib 101. 'Oin oblige btmfelf anD bia Jl)eira, &c. unto tbe 
J;>lafntfff in tbe @>um of 20 l. to 'OefenD bim agafn{f Ju
lian Whitfeild, \DbO ban latelp maDe a Pl£tentletJ (ltfafm 
to tbe ~llate, \nolcb tbe 19lailltiti beIb of tbe DefenDant; 
anti alro to 'Oefenb tbe ~lait1ttff againll allp @etfon o~ 

2 @"~M 
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l\Z>rrfona tul)otfoeber, prout per fcriptum pr~dia. plenius 
a pparet. 

~(J(n the }plaintIff abetteD in jf'a(f, tbat oftertnariH1i 

(viz) ]11 [[Icb a ~erm, tbc fatb Julian Whitteild impla, 
ciravit eidem (t(J£ r;>IOitlttff) tn tb£ Q!:ourt of Exchequer, 
befo~e rbe 13t1t0I1£i, &c. in placito debiti pro recuperatione 
pr~did. fummx 101. eidem (tbe DefenDant) per eundem 
(tlJe WJlaintttf) fic ut pr~fertur folut. inter alia, fOl tbe 
IRent of rbe ruiO flann, wlJtcb tlJe }Pfiltlltlff, at tl)e '(tIme of 
tbe ®ilktng toe falb Deeo, fdrmeO of tbe DefenOant; anD Co.Enr., z40 

t/Jat ~{Je (illO Julian, bp W-'locdg of tbr fillO \!l:Olltt of C!E~~ 
rfJfqurr, (JaO (ompeHrO tbe t!'lumtiff to appear to anfwer 
bfm tn tbe lalell afo~erU10. 

Taliterq; fuperinde in eadem Curia de Scaccario in pla
cito illo proce{fum fuit quod poftea fcilicet (in rurb a 
VIrrm) confideratum fuit per eandem Curiam quod prxd. 
Juliana ~hitfeild recuperaret 80 I. [)rbt, ann 71 fo~ 
Damagrs, &c. prout per Recordum inde in Curia de Scac
cario pra:diCl. apud Wefl:m. prxditl:. rem::tnen. plenius li
quet & a pparet, to the Qfrecuttoll of tulltcb lulJgmcnt U)e 
lE>Ialntlff tlanna !lOU!, liable; ann fortOn aberg, tbat 1)£ 
gobe tbe i)efenDant Notice of tbf.a l\!>1ofrcution tbe fame 
IDil!, on tubtc[J tt commcncelJ, but tbat UJe DefenDant ban 
not ncfentleo tbz )9iatlttiff oguinn tbe fato Julian WhirfeiJd, 
anO tcfHreO fo to no, unde actio accrevit, &c. 
~o tl)s.a l)eclaratLn toe iJ)efenOont OemurreO fpectullp, 

fIJrhltnlJ fOl clrl1ufe, tbot t[Je RetolO of tbe JRecoberp fpc,. 
(Ifieo tn tl]£ Declaration tuaa not fuffictentl!' aUClJgeo, anD 
tbc ~Iotntiff jo{n£O tn [)emurrer. 

abe ~ucfitol1 \1mg, [tlbrtber tbia fnief [[tap of J;>1£00. 
tng tbe Recovery inter alia, was fufficicnt tn tbfs <[are 
wbere tf)c B.eeo-bEtp t~ tbe onl!, ')5~facb, anlJ aIleOlJfO as 
tbe <[oufe of acrion. 

gllO tt tuilS inOftrO fOl fljt IDrfrntJant, tbot tIJe lUfJole 22 Ed. 4. S. 
JRrco~o of t1J£ JL\f(o\Jerp ourrbt to be fet fOltb llt lilr~e In put in Plow-
toe [)eclarntiolt. den 65· 

Sed per Curiam non allocatur, fo~ at tof9 Dap 't{g 0= 
tlJ€rlnife Plocttfell; anO 'ttg fuffictent to pleL111, flJM tbe 
lE>lnintlff recotJcrrO tutttJ a Tali[er procefi'um fUit, wttbout 
l'£citinlJ tbe lnbole lR£(O~o. 

Et per Holt Chief Jufiice, ([bis [)eclaration ia too ge. 
netal, Ouo tfJat tOe ~hlil1tiff fi)oulO at fraU babe fet tOe 
~.lttcr out in t~t.a JTo~m: 

R r 
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Where the 
Defendant 

if. 'Qrbilt be \lias impleaDetJ in an gerton of Debt fOl fa 
mucb ~on(!, certain (of Whicb tl)i~ wa~ 19arCel) 01 babe 
fet fOltb the wbole Declaration in the action blougbt bp 
Julian WhitfeiJd, with TaHter fuperinde procefIum fuit fa 
as it might appeat to the Qtotttt, tbat tbe lRecobetp was ae 

gainU tbe 19laintiff fo~ tbe fame ~atter, againff wbicb be 
ll1aSl to be l1efenbeD bp tbe Defenbant, fo! tbat in tbhl <!CaCe 
be couln plean no otbrt @lea tban Nul tiel Kecord; ann IIP~ 
on bts [)pinlon 

9\uDgment wafj !Jiben ngrdnft tbe ~laintitf. 

The King and Queen 'Vcrfos Larwood. 

fhall.notdbe AE 3Jnfo~matfan waS e~bibftel1 againff tbe IDefenl1attt, 
~i!ab:;r~i~~ fOl teft!fil1!l to take upon bim the €lffice of @>bertff of 
fel£ tOe QCttp of Norwich, being tbereunto bulp-electeD. I, Car.,-. ~be DefentJant pleaDeD tbe @tatute 13 Car. 2. bp tuhfcb 
cap.I.par.!2.. 'tiSl enacteb., t1Jat a ~etron electeb into anp ~ffice in a <ZCol= 

pOlatton, tlJall be rucb as witbin one ~ar befole bath ta= 
ken tbe @'lacrament" acrolbtng to tbe <1tburcb of England, 
ol eire the (!flection llJaU be \l010; ann a\lerretJ, tbat be ban 
not token tbe @>acrament, &c. at anp flrtme tllitbin one 
~Eat nett befo~e tbe (!flection of btm to be @>bcriff, &c. 
wbetefo~e tbe <!fleHion was; boitJ. 

([be attome!' QDcneral replien, antJ fet fOltb tbat ~art of 
tbe QH of ([1nifo~mftp, bp lUhicb ebEtp 1gerfon ftS obftgetJ ta 
take tOe {Sacrament tb~ee €imes; tn tOe t@ear, accO~'binJJ 
to tbe liturgp, &c. 

flOe IDefennant rejofneb, anb fet fo!tb tbe nelU all of 
* I W.& M. Watliament fo~ tolerating * Ditl'entets, to lnbfCb tbere was 

a Demurrer. 
Et per Holt Ch. Jufl:ice & Curiam, after malt!' argll t 

mentSl, 91ubgnl£llt waG gtben agafnll tbe DefenDant. 
ann fitll aa to the ~leantt1lJ, tbcP helD, tbat tbe Defene 

banffl lRejoinOet wafl a Departure from hi!) Jl1)Iea, nnn 
~ .},hcrc is a tbetefole be couIn babe no anbantone of the aff of t ~ole· 
~;lC::C:C?e_ rattoll, (uPPofing it was fOl bi~ )purport, fO~ 'tis; a p~t\late 
cond Stllture €5ltatutc, anb muff be pleaDeD. ann tbcrefolc no IDpinion 
~ffi~'ms t~e tuaa giben concerning tOe 31ntluenc£ of tbllt @)tatute in 
:hc'rea~tis ot tbi£) ([afc, becaufe it waG not jUDtciallp befo~c tlle ([ourt ; 
new Matter, fo tbep urounnCn tl)eir {Dptlltons; upon tbe 31nlilffictencp of 
~sc~~~e; 56. tfJC ll!>lea, toking it to nann fingl~ upon tbe ~tatute 13 

Car. 2. 
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gnn a~ to that ~atter tOfP belt!, tbat tbe nfo~efatn ~ta: 

tute UHH, not milDe tn jfobOllt of tbe Dii1enters, but tue 
contr ar!" ano tna~ ratver to e.rcIune tfJcm ftom beneficial 
iiDffic£a, tlJiHl to eafe torm from ®ffice~ of <!CbatIJe, &c. 
fo tOtU tOI~ QI:afe t~ not tnitbtn tbe ~eantl1!J of rbat 0ta= 
tute. 

15ut that wI)fcf) tocl' p~tl1CiPflHl' reHcn on tnil!1, ~bat tbe 
DefenOant tl)OUIO not be allowell to ntfable bimfelf to alloltl 
an fDffice, no mo~e tf)on a wan coulll be al!ottJeil to fap, 
tbat be tuaa an ldeot, or non Compos, mt'o fo to abOli) an 
fAct DOlle bp lJtmfelf; henoes, ~rent ]nconbenicncea rna!? bap. 
pen to tbe ®obernment, if tbt5 flJouln be aHotneil. 

J ufiice Sam. Eyre contra in omnibus, ann eitell tbe Qtafe * ' . 
of tue * Mayor of Guilford tit leotnt, ann anut{Jet Q!:aCe G;Y{Y;:rt 
betUJeen Box and WooIafl:on, Anno 1655. vel'. Clerke 

See Sir t John Read'g Ql:ofe, t{)e like ]ungment O!i in 2 Vent. 247, 

tfJe PJillcipnl (!tafe; ann it botl) been -k anjung£o, tuat a lRe~ t~8Mod.299 • 
.tufnl of flDtltf)g rnjotnen to be taken bp t[)C Statute '3 Car. 2. * 3 LCV.1l6. 

i1mounta to a iRefuft11 of toe IDffiee, fo lI9 up tbe QCbact€r 
be mtlp be finen u.£) fo~ refufil1!J tbe £Dffice. 

Ofi11ere rverfus Sheafe. In C. It Trin. '5 W. & 
IV1. Rot. 1487. but adjudged this Term. 

I N .RepJ~vi~, .&c: ([be IDefentmnt mane ~ogl1ifo"ce ho- 3 Lev. 3 iO. 

mtne dlfl:nchonJ5 fo~ a lRent,cbocge ~ fetttl1JJ fo~tb) tbat 2 Lutw.} 209, 

John Chapman grantftt a iRrnt,Charge of 14 J. per an. unto Pleading a 

Moraria Taylor, Spinner, ann to bet JpefL'£l, {firing out of ~:;~F~o
tbe Ij!)itlce \tJIJere, &c. ttJitij a QClaufe of iDillref.a, tuat llJe venanr to 
bp fJet Deetl (hic in curia prolat') ill C[onfinerattcn of the fiandfcifed j 

!Lobe onll affection tul)tcij fi)e bOll? to {Jet ~il1fman Sir WiIli.;. good. 

am Brodanex, collennllten to (fann feffen of tfJe fain Bent, to 
the] fr of Sir William Btodanex and his Heirs, from ilni) 
after fJet ouln iDetlt(J, if fiJe ftJoutn till' tnitbout liTtle, Ullin!! at 
o~ after bct [)eatb, ann a\.let~ tbe IDeatb of tue fnin Mora-
ria \}1lthDUt llUlf. 

ann farther, ~fJat tbe rain Sir WiIlhm Brodanex gral1t~ 
ell tlJis Rent to Nath. \;Villmott, after wI)ofe Death (tbe 
JLanng out of mutel), 3~ c. beftlJJ Gavelkind) tJJc Rent OCz 
[ccnnen to bt~ four Sons A. B. C. D. anll fOl a fourto tadtt 
of tf)c fatn iRent bnppening to D. tbe poUt1~eff .@1ou, anti 
fo~ bi~ @(Jare, tue iDefen'Oilnt bene cognovit captionem, &c. 
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fJrbe W>hlil1tilf p~i1p£tl Oyer of tue [)ertl of Covenant to 

nand felred from Moraria, &c. to Sir William Brodenax, 
wbtcb \Uaa rntentl in ha:c verba, {Inn toel1 be t:!cnmttcn to 
tbe ([ogmfanre. 

(I.) jfol tbat tbe [[lo~tla of tIle IDretl arr, Give and 
Grant~ anD not a fOJ.mul Covenant to Hand feifed, ilS tte 
.[)efennant (Jan pleaDeD It. 

(2.) t![bts bring a JR£l1t:([IHuge in jfrr, tnn not pars 
bp [tlap of Ufe, &c. tlJ£tefole tlJe ®~ant cannot operate b!, 
[[lap of Covenant to ftand rei red 

(3·) 'Qrbta Deftl ia tp tnap of Grant, ann aa fucb 't:s 
boin, bewufe toe IUmltatlOll of tbe ~fiat£ is in futuro, 
fo~ toe IDltfr rence to tbtl9 : 

U(bere a New Bent 10 createn, tbo' fo~ lLife, o~ in jfre, 
it map In tta CZJ:rratlolt be III1.ttetl to take (!Effrct at an!, 
Time in futuro, bC(Dufe It batb 110 (lfrlfietlce tttl tbat ~tme 
CQ!JlES, anD fo 110 @lufp£llfion of an!, jftrrbolo. 

13ut 'tta otbcttntfc, whcrf an old Rent is granted for 
Life, or in Fee, to commence 10 fururo, fo~ tlJrre tlJ£ ®~ant 
if; boin, brcaufe thcte 19 i1 lRent in E11e, ann fo tbe jftee~ 
boIt. of tlJat JRent wttl be fufprtlnctl, ann tlJftefo~e (ucb 
cW10nt is boin; Quod fuit cOl1cdfum per Curiam. 

13ut tbl'!, rcfolUeD tI)tg waa a tl'Jon <itonurplll1Ce bp Way 
of Covenant to nand feifed, tbe ([onfitJ£rtltfon beillg £~~ 
p~ftnn to be fOl Love and Affedion to brr nttnfmdl1, &c. 
ann tbat an Old Rent in HIe map turIl pafg bp tnap of U e. 

See Antea. Qnn far,tbcr, '(!bat tOe IDefelttlant b,lO bone well in 
Baker 'IIer/us ~Icanil1g It, ag a Conveyance by way of Covenant to 
Ladft fiand feifed ; fo! If be batl pleal1en it a~ a Grant of tbe )l\cnt, 
iII~ .. III, it lDouln balle been bOitl. 
z Leon. UI, 1U'Ollment fo~ tbe Derenbant, tbat tbe Qtonufance ltJa~ 
uz. gooo. 

DE 
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Reev q;CrfuS Long. Trin. 1 W. & ~/L B. R. 
Rot. 1050. 

E R. R 0 R of a ]ll'bgment in C. B. in a fpetfal merllfff 3 Lev. 408. 
in Ejectment, tuberetn tOe <Zl:afe appearcn to be ag I Salk. ').').7. 
foUowetb : 4 Mod. 282.0' 

• t'. What 1hall f!bat John Long Will; ft'lfeb in lee of tOe i1>ou,eg be a con tin-
ann )Lanns in ~ueilton, anll {Jail tb1ee 13lotbers all of ge~t Re-

toem now neao, bu~ eacb of tbrm lef~ ]tfue ~a(e+ . :~~~dae;)eax~d 
John Long, bp btg laa mttlf, 1IebtfetJ tbe lLantJ~ now m ecutory De

mucfiioll, to tbe elben ~Oll of big rlber '15~otbet fOl ILife., vireo 
ann after bia Oeatb, tben to bhl fitft, (econb, tbtrb, fourtb 
anb trntb ~on in laU ~ale fuccetUbelp; attb fOl [[{ant of 
CUcbJl[ue unto tbe elDefi @>on of bts nrtt 15~otber fOl tife, 
JRemaintJcc in ~ail to bts @>ons ut fupra, tbe lUte to tbe 
fillefi @on of bfg tblfe '151otberg, &c. in ~atl ~ale. 
~ben John Long bien, anti tbe elnefi @>on of big £Iber 

13lotber entetell, antJ manteb, anO llleb witbout 31ffile HiJing 
at tbe ~ime of bi~ Deatb; but left big [[life bill' lllitb 
flI:btlb, tnbicb wag aft£twarD~ a ~on bom, ann bhl ~otbec 
aa big ®uarbian, kept tbe W' otfeffion of tbe lLanng, ag tn 
big IRtll'bt, mah!, t0earg, againtl tnbom the eldeft Son of the 
fecond Brother brought an Ejectment. 

QntJ tbe fole iluetlton tnal1, Whether the Devife of this 
Eftate to the firll: Son of the eldell: Son of the Brother of 

the 



"10 

310 Term. S. Trin. 6 W. & M. B. R. 
the Tef\:ator {bould be taken as an executory DeviCe, o~ o~ 
tbctwtfe bp \.nap of contingent Remainder, as tt \11a£; aO .. 
lungeD in tue ~ommon btlleaa j fo~ it UHU.i agreeb, ibt1t if 
tDtn Debtfe to tfJe firft ~on of U)e elbeff ~on of tbe 1B~o~ 
tIJL'r, WllG a conringent Remainder, tben fucb JRemamDet 
hHH3 loll ann nefiropc'O, brenufr tbe <;[olttittgettep om not 
bllppeu During tbe particular ~nate ; attn (0 tbc lRematn
net nrber \lcffen, )y bi(bi~ Archer's Cafe, -lib. I. e.tp~; Up. 

13ut it WIlS inUtletJ; that this Will ibould be fo ex.pound
ed, tbat the lntention of the Teftator might have its EffeCt, 
and his Inrent 1S very r1ain, that the Sons of his [econd Bro. 
ther llJoulO take itOtbil1g tubilff anl' of the Brue Male of his 
elder Brother were living; and therefore this Devife mufr 
be execucory. 

Sed per Curiam, QIbf~ i5 a contingent Remainder, Bntl 
tlJe <!tonttgl?ncp not lJappcninlJ tm after tbe partiCWar QE .. 
flntc \lH19 tleterminfD, tbe Remaillner l~ nellropen as ill 
Archer's Cafe. 

{inn 'ttg 0 certain Bule, 'Qrbat a mm tlJllU nrbl'-t ope~ 
tate bp tuop of executory Devife, if it migfjt takr ([;tf tt up 
wap of Remainder, (viz.) 31f toete i~ a particular <!faate 
fuffictwt to fuppo~t it. 
~nn €5>njcnnt Pemberton, wbo arguen fo~ tbe Dcfctttlant 

in eErto~, lain it 'DoWn fo~ l1atu, tbat Uuo flCbtng~ are necer" 
farp to on executory DeviCe. . 

(I.) ~bete muff be a lLimttation after, o~ upon -a Fee 
precedent. 

(:2 _) ~ucb Limitation muff be to take ~ffcct upon n 
Condition precedent. 

JIlt botb tnbicb Q!afct; 110 Remainder can fubfiff, anti 
tberefo~e tbe lLaw fo~ tlJe @Jake of tUe ~enato~, ann to prt" 
fo~m big Intent, batb ftrmJJ.en it felf to make it operate b1! 
WilP of executory Devife, ut res magis vaJeat. 

g@o~eobft be (nfirten, toat if one lLimttatiol1 of a DebtCe 
if,; taken to be executory, tben aU tbe (ubfequent lLimftatf" 
OilS muffltkewiCe be fo takell ; fo~ tbe feUeral ILtmttatiOtt~ 

S h s of a Debtfe of one ann tbe fame ~btng, llJall ueber be 
t~~et 1~;;'- mane to operate retlerat maps, (viz.) @>ome bp wa!' of 
I I Will.c. 16. exe~utory Devife, anti otbers bl' tuop of Remainder:, ann tn 
the ~aw al~ tbin ([afc, If all the 'lLimitatiom.1 tlJouln be taken bp tua!' 
tere , of executory Devife, tbell it woultJ platnlp tenn to a Per-

petuity, tnbicb is fo nmcb atlot'De'D bl' tbe lLatu. . 
gftrrtnaro5, upon a [[lrit of ~rto~ b~oulJbt in tbe Jl)ou£e 

of JLo~b~, tbi~ 3JU'Dgment U1a~ reberrctJ. 
The 
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'The BiJhop of Excefter ruerfus Hele. Trin. 5 
Will. & Mar. B. R. Rot. 134. 

E- R R 0 R of a ]1utJgment in tbe C. B. in a Quare Impe- 3 Lev. 31;0 
dit b~ounbt bp Sampfon Hele Elq; agntnft Jonathan ~ t!l~~·;t:'· 

BHhop of Excef1:er ann Gawen Hayman Clerke, Inberein Cafes Adj 88. 

Rele tJeClareO, tlJat be Wila fetfen in jfee of tbe ~ano~ of :I. LutW.I094· 

SOllthpool in Devonlliire, to trlfJiCb tbe anbolllfoll of the Plea in a 

([buret> of South pool waS apprnnallt; ann tbat Oe bnn 57t;~/;!;d. 
Jl~efentcn Olle Ultramere thereunto, ltlbo tuns a'Omitten, in: 
ftttuten ann fntJuctctJ, ann is now ntan; tubereupon· toe 
<!tbuteI) ir; \lofn, anti it belongs to bim to p~erent, &c. 

([be 15illJop pIeanen, tbnt be clafmfn notbing but as Or
dinary, but fet~ out faetber, toat tbts t!l:bllttb 111 a Bene
fice with Cure of Souls, aun tbat it became botn T 5 April, 
Anno 2 Will. & Mar. bp toe I)eatb of toe fafn Ultramere, 
toat on tl]£ 19th of May following, tf1e ~hlilttitf p~efentell 
one Francis Hodder a~ bis; ([Ierk, ann tbat tlJe fatb Hod
der, Tempore pr:rfentationis illius fuit perrona in Iiteratura 
minus fufficiens feu capax ad habendum diclam EccIe6am; 
upon tnbiclJ be (U)t 15illJop) eraminell tbe faill Hodder cone 
enuing bis Ability; onll UpOIl <!Eramination founn oim 
fore perfonam in literatura infufficien. & ea ratione perro
nam inhabilem & minus idoneam ad habendo pr~difrum 
beneficium cum Cora Animarum, ann tberefo~e be (tOe 
13illJop) refufen to anmtt tbe fatD Hodder. 

'Qrbat aftetwotns, (viz.) 20 J unii l1e~t following, be 
llabe tt)e J;>latnttff Notice of tbb.l 9}3atter, tbat be mtgbt 
p~erent a nem <lIlerk, but toe ~laftlttff p~eret1tcl'J no otOel:, 
fo toat tbe €burcfJ tuaa tJacattt mo~e tban fix Months after 
the Deceafe of the raid UJtrarnere; lllbetefo~e, after toe 6x 
Months mete patTen, be (tbe 15tllJop) collated toe otbet Des 
fenbant Hayman by Lapfe. 

Hayman, tbe ~ncumbent, pleabeb toe fame ISle a muta
tis mutandis; tue ~fai"tttf teplieD, tbat Hodder, i1t toe 
'([tme of tbe faill ~~erentation (Vas, ann ~et ttl, Vicar of 
the ParHh-Church of Ugborough in tbe faill County, ann 
tbat be tuas:; lalllfullp atJmftten, infiftuteb ann tn'Oltctrll 
tlJereunto, ann tb~t be tlt a ~an in facten ID~ners bp <!Eptf" 
copal ID?lJfnatiol1, ann tbat be mas a ~leacoer ffrenfell anll 
allo\lieo b~ Anthony late BHhop of Exon, ann ban tbe 

QI:ure 



312 l""erm. s. Trin. 6 W. & M. B. R. 

I Leon. 3 I, 
3z• 
3 Cro. T 19. 
Albany's 
Cafe. 

Clrure of @)oul9 fo~ man~ tgeDtg, anD tbat be \Uas fuffi~ 
ttrntfp qmlttfiFD, as tuFIi to crleb~i1te [){bfnc @lctbice 05 to 
onminHlrr tl]e f})olp 0ncramrnts, &c. 

VLbere tulle' a frtbololls JRejotnller, anD trle like @Utrce 
jofnllcr, tlJrrrupoll tlJe DefenDant 'DrulUttcll; anD lUllg, 
mrnt lrog niben ro~ tbe t)latnttff in C. B. 

~[Je w>otnt~ controbrrtrD mete; Jftrff, mfJrtfJet tlJh.l 
JRrplrcattolt tuos matHial; attD n£~t, tf tlJe i;)efcnDant'g 
~lell tlHUJ goon in ~ann('r, as'tis fet fOltb. 

gs to tbe )Replicatton tt \t!a~ {"fiffeD, tbot tt was goob 
bp' mop of Conclufion onotnft tlJe DefenDant to Cap, tbat 
Hodder llHlu minus fufficien. in literatura, bectlufe be IUns 
ilt tlJot ca: tme a Prien in Orders, and had a Cure of Souls; 
but tbis ~oint mas not fulfp refofbell; pet tfJe ([ourt itt
cIinell, that tl)e )RepUcation woe til, anD tbat Hodder (tbo' 
n Prien in Orders) tuRa pet fubjeit to an Examination of 
bis abilitp upon a nelU l\D~omotion. 

As to the Plea, two ObjeCtions were made to it. 

(J. ) (that tbe 16fllJop lUng n i){fturbet bp bf~ omn 
0bctutng', fO? tbat it appearcD bp biG W>lea, ti)at {Je gabe 
110 Notice to rhe Plain riff until thirty-two Days after his 
Refufal of Hodder, tubctefo~c tbts long- Delap' of Notice a~ 
mOUnteD to a iDtffurbance ipfo facto, becL1ufe tbe 131aJOp 
tn fucb (J[ ares ia bOtlflD to gtbe Jelottce to t[)C lSatron IlJttb 
af( pombfe @lpeetJ; but tbe cztourt ga\Je no i)pinion in tbi~ 
@otnt. 

(2.) (ltbe cbief flDbjeHion to tbe ~I£tl lna~, tbat tbe 
~i1tter tberrof i~ berp fncertatn, ann fa IJcnerof, tlJat no 
1tfue couln be token; fo~ 'tia not fufficient fo~ tlJe 15illJop 
to fap in general ~£tm9, tbat Hodder tIltH; perfona in li-

2 Infr. 6,1. teratura minus fufficien. but be oug[Jt to fet fOltb in tubat 
particulat Part of Learning be was infufficient, bccaufe 
tlJere are fcbetal @>o~t~ of JLrarning tnbtcb ate not necetTar!, 
to quallfp a ~an to be a Dtbine; tberefol£ t[l£ 15tlbllp in 
fuel) qrafl:'a oucrbt to fet fOltb tbe ~mlfe of bls 1Refu£al to 
lltlmtt tbe ([Ink of tbe tigfJtrull~ntton; ann t~t~ in il bet!' 
pnttinlltlt ~an"et, that tbe ~OUtt map junge, tnbet~£r 
tbe ([au(e Ul fuffictfnt o~ not; anD fo~ tl)IG laenfon tbe 
31Utlgtnfnt tun,; affirmeD; fo~ botb ~ ourh, tucre unani· 

-I'< ) Rep. 57. mOll£;, t{Jat tl)e W'lca tuaG ill fo~ tbt~ <!I:aufe; ann'" Spec 
cot'9 ClCa£e tllil~ belll to be nn autbo~tt~ til JPoint. 

I 13ut 
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13ut tbe 13fllJop b~ougbt a [[ltft of QfrroJ tn JF)arlta" 
ment, ann tbere tbe Jiungment Inas teberfeb; aU tbat tuas 
ttrgen tuas, tbat Hodder nin not unnerffann tbe Lati11 
Tongue; f01 upon tbe 13taJoP'S QJ;~aminatton be couln not 
tranftate tbe .mumber tbirtp=nfne into Latin. 

The King and Queen q;erfus BiIhop of London 
and Dr. Lancafter. Hill. 4 Will. & ·Mar .. 
B. R. Rot. 964 and 965. . 

I 

{\Uare Impedit to recOiler tbe ll!)lerentation to tbe 3 ~vd 377, 

'-.L <ltburcb of St. Martin in the Fields fn tbe Cleft!' of tafe~ Atto. 
WePcminPcer •. UpOll an abofnunce Jl!, tbe l\!>~omotion 164. . 

of Dr. Tenniron, tbe lall 31ncumbent, to tbe 13itlJop.,tc.k of AThc:de 
IS no 

• ' ~ VOl ancc 
LIncoln. by Ceffion 
~be Dcclaration wa~, tbat Humphrey late BiChop of till th.e Bi

London wag feifen in jfee in lRigbt of big 15taJop~tck, of ~~Fa;~J.°n
tbe Qnbotllfon of tbe <rlicarage of tbe J;>artl1.Hlrburcb of St. 
Martin in the Fields, ut de uno groff'o per fe, anb tbat tbe 
fain 15Ul)oP colla ten Dr. Tho. Lamplugh to tbe rafb [ltca~ 
rage, tben bofn; wbo b!, <Ilirtue of tbat <ltollation tua~ put 
in tbe co~po~al W»olfeffion tbereof; tbat aftetltJar'tHl tbe fatn 
Dr. Lamplugh \l)a~ p~omoten to tbe BHhoprick of Excefrer» 
1l1' JReafon ltIbeteof tbe late mfng Car. 2. Ratione prCEroga-
tivce fUCE, p~erenten Dr. William Lloyd, mbo tuas aftcr~ 
lDatn~ mane Bi{bop of St. Afaph, per quod tbe fame Iltfng 
Car. ~. ratione prCErogativ~ fuCE p~erenten Dr. Tho. Tenni-
fan, mbo on fucb aDa!" &c. \t1a~ createn Bifhop of Lin-
coln, per quod tbe ([1tcarage vacavit per promotion em 
pra;dia. Dr. Tennifon, ann tbat tt belongen to tbe Jltfng 
ann iltteen to Plefcllt ratione prrerogativ~ fu~, &c. 
~be D£fen'Oantss appear ann p~a!, Oyer' of tbe O~fgf"£ll 

mrft.. wbiclJ was £nteren in h~c verba, anti it appCtlrcn to 
be a common ann general [[lrft, fi)ewing tbc Ilting'~ ~itle 
no otbertnife, but b1' tbc common [[{olnS Qua: vacat & ad 
nofl:ram fpeCtat donationem. 

Quo led:o & audito, tbe IDefenb8ntfj pleon in 9batement 
of tbe [[(tit attn (!tount, becaufe of tbe Variance between 
tbem in tbiS ~att£r, (viz.) fo~ tbat tbe King and Queen 
flan elltftlen tbemfelbc9 in tbe [[ltft generaUp pleno jure, 
but in tbe Declaration tbep ban ret fo~tb tbeir 'ttftle to be 
ratione pra;rogativx fu~. 

fto tbfS JF>lea tbe attome1' ®rncral nemUtrtlJ, ann UPOll 
9rgument per Curiam, tbe melt anti Declaration are 

S f !JoolJ, 
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gOOtl, fo~' tbere fs no fperinl tmlrit in tUe Rrgiffer tn tf)i6 
<!tafe, anti tbere'fole tOe [mrit muff be gmeraf, ann the De, 
(lotation fpecfol; fo tbe ]tt'ogment WaG, tljat tbe Deren" 
bantS anftner oller. 

mlbereupon tbrp pteatieb in chief, Dnn fet fOltfJ tOe ftme 
of tbe Billiop of London to tl)e gnbotnfon of tbe faib mica. 
t-tige, in liUgbt of biB BHhopritk, antl'tbe Pleharty' by Dr. 
Tennifon; attb tbat on fUcba IDa~ Dr. Tennlfon lUaS elect
ed Billiop of LineoI'n, an'D nftetmarns, on fuel) a Dnp, 
lDaB confectateb ')5illJop, &e. alib fbal tb'c (ain Dr. Ten'ni ... 
fon p~OrUteb a Dtfpen(atfon to bolD tbe faib CI1icarage in 
Commendam unttl Curb a Dap, \nhicb ba'll'penell to be fi~ 
~ontba ann tblee Dap5 after bft; <ltonferration; tfrat ttJ!G 
Difpenfation tenere in Commendam lUnG confirmeb bp tbe 
King and Queen, anll tbot Dr. Tennifon beltl fOe faiD dJi. 
carage in Commendam atco~ntt1gf!" (viz.) Six Months and 
three Days after his Confeeration, &e. & hoc, &e. 
~Oe attolnep ®enerat liltettife tJemurretl to tbts J.5)fea, 

flull two l\!)oints; were mane! 
I ff. (I.) [mbetbee tbert ttj anp cucb l\!l1erog8tfUe belong. 

(ng to tOe <ltrott'ln a~ to- ba1Je tbe nett WJ~erfntatton, tll(ttre 
tOe abOftlanCe of a CltbUrtb isS bp Ptomotion of tOe J!ncum~ 
bent to be a 13iaJop. 

anb ali to tbf~ ~llhtt, tbe lLa't» being rettlrtl bl' manp 
gutbo!itte~ fOl mat1~ ~f'arti, tb~ ([ourt bUIS not IDtlIfng to 
babe it ffitreb, tbtr tbere tbrte a~ manl' autbo~fti£'£J againtl 
rucb a Wlerogatfl.le; anll tUtt£to~e tllttbo'ut IDftliCltUp atl-

• Broke Prc- jungell fo~ tbe i< l.I!>laUlttffs as) to tUfS ~otnt+ 
fcntmcnt al 
Eglirc, pI. 3,14, 6r. Moor 399' ~ Cro.695· 3 Cro. 542. ero. Car. 780• 2 Roll. Abr. 341. 
Vaugh. IS. 4 Infi. 556• 

(2.) fll:be_ feeooll ~ofnt tuns, if ttJhl Difptnfation t~nere 
in Commendam, being tblrr IDapa IOl1lJer tban fi:r ~ontbs, 
anti tOe ([onflrmation tbereof bl' tl)e Jkfng ltJalt amount toO 
n @~efentottdlt bl' UJ£ tUn~ rtnn mueen, anti tbrtebp tbeie 
ttUtll to p~efctit ratione pr~rogativce ltJell rerUell. 

fIo lUbttb it tuas anftu£t£tJ anD re£olUetl per Curiam, 
tbtU tbiSClJ:onfirmation Ol IDtfpenfatton fl!, tbe lafng, &c. 
Cflnnot operate two maps;, firll .. to fufpcnb tbeir 'tlI:.itle fo'1 
fi?: ~Ol1tb~, ann lot1n~t, ann altO to .par~ a itUllbt. out or 
U]£m, (viz,) tOrir lKtllbt of ~lef£nt~tlon; fO~ a [)1rpenfa, 

t.'~lot 12~~' tion tenere in Commendam fOl n.r ~ontlJB t fu{'peiitlli tbe 
g mfgbt of Prefentation tlll tbat ~lnte llJall be e~}.1ttetJ. 

~o~eObet lit tuile bflb ann re£olUetl, tl]at tOt ¢burcb bill 
not become uoib bp tbe ~tectton of tbe 3!ncuUlbent to be 8 

3 'l5il'{Jop, 
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15lllJoP, but tbe [lacanc~ accretucb flp bts * Confecration, * 41 Ed. ). 

unO not till tben. i'l bi-1. 4. 3 i. 
llt'ogment fo~ tOe «tng ann ~ucel1 to recober. Vaugh. 19. 

Reynell'Veifus Long & al'. Mich. 3 W. & ~I. 
C. B. Rot. 347. 

Profert hie i7_ 

QUare lmpedit bp Edmond Reyne)), <efq; againft Richard Curia where 

Long anb Thomas Long Clerks, fo~ tbe teCObering nc~efT~:~~ 
bis t9~erentat{otl to tbe miCBrtlge of Broadc1iff in Devon. ~~t. w 

fI: aWe W>laintiff -neclareD, that George Reynell bia lli5~eGt And of a. 

~~an'Ofutbet tuG£' feifeb tn Ice of t.be gOtlotu(on of tbe Vi- Var~ance 
carage of BroadcJiff in grofs, &c. anb beillg fo fetfeb, ~~t~ecndth. 
IJrant£'O tbe ne~t abotbance to Elizabeth Boroughs mibow, c:~~~.n 
ant) aJe granteb it oUer to one William Segar; anb tbat 
tbe ([butCb became botn bp tbe 1l)eatb of Robert Stennings 
tbe laft ~ncumbent; anb tbereupon tbe fatb William Segar 
p}efcntcb one John Segar,· tuba llla£' abmittrb, &c. 

9 nn tben George Reynell fip i)eeD granteb tbe fatb aD,. 
bottlfon (inter alia) unto Arthur Champernoon anb otbers, 
ann to tbeft fJ)£ftS to tbe ilife of tbe fain George fo~ Jl.,tfe, 
anll aftetlUiltt1S to tbe d1fe of Edmond @)oa ant1 Jpdt of 
George, anll tbe ll)eitS ~alel1 of biS 15ot1p, begotten on 
tbe 'l50np of Urfula bis tben [mife 5 anb fo~ [[Iant of fuch 
]ffuc, to tbe [lfe of tbe I!Jctrs£@ales of tbe 150bp of tbe 
Catb Edmond. I 

15p (!Iirtue of lnbfcb ®zant, anb of tbe 8tatute fo~ 
trBhs:;ferting [lre~ into Jj3o[emon, tbe afOlefaitJ George 
lUaa feifel) of tbe fain abbolll(on fo~ biS lLife, JRemafnber to 
Edmond b{~ @)Ol1 in manlt£r as afo~e(ail); anti tbat after~ 
ltJatD~ George tlfeD, ann Edmond bf~ @)on \\'laS (eifetl in 
€.atf, ut fupra, . &c. 

ttbat Edmond tbe Son of George ban 3ltfue bp biS [[tife 
Urfula George Reynel1 bfa @)on anti l!Jeft, latber of tbe 
plainttff; 10at liUtthg the @)cUin of Edmond tbe ®lanbffte 
ther, tbe ~butcb became again bOiD, whfcb bappeneb in 
tbe '@:lme of tbe UCurpation, (viz.) 1656. ann tbereupon 
witbin OJ ~ontbg after tbe [lacanc!" one John Cop
lefrone (at tbe Jaominattolt of one George Reynell tuba 
(Jan no JRigI)t) tuBS put into affllaf );)otfemon of tOe fain 
CltbutcI), bp tbe tben l\!>et(ons in autbo~tt~, wbo mas after: 
marna bp tOe @)tatute 12 Car. 2. (tnbtcb be fet fo~tb) (on= 
firmetl tn tbe falO ~burcb for his Life. 

S r 2 ~but 
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€bat afterwartls EdmQnd tbe ~lallbfatbet Olen rfffen ag 
afo~erai'O, ann that George the jfatber was feifen fn ~atl 
~ale, ann ban 31liue the "~Iat.ntttf his; @>on ann fpti!;; ottn 
tben George tbe .father bieb, ann tbe ~btJoltJron llefceutt£tJ 
to the Wllaintiff in Qtotl ~ale, ann tben tbe <lrburcb became 
Dotn b1' tbe i)eatb of Copleftone; tnbCttupon it belo-ngeb to 
the Wllafntiff to p~erellt tp tbe fain <lCburcb, but be lVag nc= 
fiutben b~ tbe IDefenbant.ll. 
~he Defenbants; nemm:relJ fn law, ann llJew fOl <!ranfe 

of Demurrer, that the i)lllintitf bab not pleaOell tbe aro~e~ 
fain ~lant of the abbolDfun b~ George; Reyn~I1, &c. unto 
Cbampernoon with il Profert hie in Curia, ann tbe ~Iatn. 
tift' jofnel1 tn Demurrer. 

Slnn nOlD tlllO flDbjectionSj lD,~e mane bl' tbe ~otlnCii of 
tbe Defenuantll. . . 

(1.) 1tbat tbe Deel1 of @ettlement fupra, b1' which the 
9btJowfon of tbe ~icarage 1u p~eteubel1 to be entaffetJ, 
Dugbt to ~abe be ell pleaDen ltJftb profert hie in Curia, fo as 
tb"e i)eftmbantll migbt babe Oyer of it; f(J~ ~er£ tue DeeD 
is 11£ cetrarp ex infritutione l,egis to make it a gOOD ~lant, 
fo~ tuitbout tbe De~n tbe Qb\lotufOll tutu not pars. 
~ 0 tubicb it waG anflllereb ann fo refolnel1, tbat tbe 

~Iaintiff in tbt~ <!tafe l1}allnot be compelleb to PlObuC£ tbe 
IDeen fo~ tbe )&eafons following: " 

(I.) Firfr, '16£cau(e tbt Deen batb not belon IJ to bint 
tubo is onl~ Cefrui qu.e truft., but it belongs to the Grantees. 

(2.) '15ecaufe be batb 110 JRemetlp in law to get ~otre(l: 
Cion of tbe Dee]). 

(~.) I!>e i~ tn meetlp bp. {lDperatfon of laID, anll not tn 
* Dyer 2.77· t{)e Per; ann fo! 1ut·bo~·ttief· tbe <lCafcf in tbe * ~atgtn 
2. Cro. 2. I 7· ll1~re citen 
Noy 135, • 
145· b 
W.Jones 377. Cro. Car. Stockton 'UerfusHampton. 2. Roll. A r·3 1• 

* Hob. 32.7. 
2. Cra. 515' 

(2.) ®bjettion, if. atbete tJ1 a Varianc~ bett\'leen tfJe mrit 
ilnD tbe Count., fOI tbe mtit iJ1 quod permitcunt eum prx
fentare ad Vicariam Eecl~fi~ de B. ann tbe <ll:onclufion of 
tbe Declaration t~ quod ad ipfum Edmundum ad Eeclefi
am prxditt' fie vacantem, ~c. pertinet pr~fentare, &c. 
~o tbat tbe [[ttft fa quod permittat, &c. pr~fentare ad 

-I( Vicari am, anti tbe DE~lata.t'on i~ ad Ecclefiam pertinet 
prxfentare. 
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'QeO tubtcb it tuaS anftuftcl1, ann fa refalueb per Curiam, 

quod Qmnis Vicaria eft Eccleua, nnb 'tiS fa beln e~Plea!.' 
tn felleral * 13ooitS; ann tberffo~e no <Ilatlance in ~ub- ;8' BuIll. 
fiance, but onlp ill Jfo~m, anb tbt~ lt1tl~ not fiJcltm fo~ I R~fi.Re.t, 
€aufe of Demurrer. 235,237· 

gnn tbc t ll3~cceDCl1t,f; ate as in tbi~ Q!afe; tuberefa~e R ft E 
3lungmcnt \na~ ~:t\1Clt fo~ tbe ~laintiff, ann tbereupolt tbe 122.

a
. m. 

IDefennal1t~ b~ougbt a imlrtt of ClfttOl, ann it 15Ul tn Co.Em.491, 
(lCbanccrp, &c. b. 5°9· 

The King and Queen rverfos Tucker. Judg~ 
ment was ginJen itt Eafier-Tenn, 6 Willi. 

T HE Defendant war; indiCted for High Treafon before 4 Mod. r62. 
fpedal Commiffioners of Oyer and Terminer bp Let- Cafes Adj. 

tees ~atent of Jac. 2. at tbetc @>effians belilat Wells tn ~:fk. 630' 

tbe <Zeount!' of Somerfet, 21 Day of March,. ann. 3 Jac. 2. 3 L~v. 396. 

ilnb tbe @>ubftance of tbe 3lnbtHmcnt maa fo~ bi~ being in IfdlC:l~em 
ailual JRebeliion againlt King James, tn affiffing tbe I~te ~r!!:fon 
Duke of Monmouth in tbe 3lnfurrftttoll itl tbe Welt. muftcon-

1tbta Tucker amongft feb£ralotbers tonfet:feb the 31nbHf= ~l.udc c~nt7 
ment, ann tbereupol1 3lUlJgment of i)eatb (na in ([afes of d:t~:~:e u.e 
High Treafon) llla~ p~onounten againlt btm, anti tuen be 
lVas parDoneD. 

gftertuarns Anno ~ & ~ Will. & Ma. ~e p~otute'b ILealle 
to bling a Writ of Error on tbe 31ungment of btS Attain
der; anb bereupon (eUeral ~rto~9 lUere aIDglleb. 

(I.J ([bat tbe IDire(flon of tbe Letters iSatent of Oyer 
and Terminer mas ill., fo~ tbat it llla~ coram A. B. C. D. 
Jufiiciariis, &c. per literas patentes ipfius Domini Regis fub 
nlagno figiIlo Anglia: confeCt' eifdem A. B. C. D. & at' ali. 
quibus tribllS vel plur~ corum direct'. 

Sed per Curiam, 'ttbiS i9 tuell £nougb, ann in tbe Earl 
of * Leicefl:er'scztafe, tue IDitcBiol1 tuas in tbe fame ~an, * Plowd, 

ncr, tuo' it tna~ objecteb, tbat tbe IDttfctton ougbt to babe 384. 

been to all of them, anb tten tbe ~utbo~ttp artfttuatll~ gt~ 
ben to any three of them. 

(2.) ~bat upon tbe arraignment of Tucker, anl1 otbers 
upon tbe fame 31nbictment, tbc QJ;ntrp t~ (after tbe @~tron~ 
tra were b~ougbt to tbe 15ar) & fratim de prc£miffis in in
dicramento pr~d' fpecificatis eis impofit' per Curiam hie allo
cat' qualiter fe velIe acquietari, &c. feparatim dicunt, &c. 

lllberea~ 
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\l1b('reo~ it ou~bt to babe been feparatim allocut', fo~ toc!' 
ougbt to 1)(1be been arraigned feverally. 

Sed non allocatur ; fo~ it fiJall be' (~pOUllneD Ceberallp, anb 
fo ate manp W>lHe'Oent~. 

(3-) 'Qrbnt 3iutlgmcl1t wag giben upon tOe Confeffion 
tuitl)out anp @~apet mane b!, tbe Jl\tl1g'~ <ltounfel tn 'J5ebaff 
of tbe mingo 

Sed non allocatur; fo~ Cucb @~al'et fa not of JElecefiltp. 
(4) jfOl tbat tbe 31ungment is) erroneoug, it being quod 

• , Inll-2IO, ad locum executionis trahantur, but not fatn"'" fuper hur-
~1I. E deHum trabantur., & fuper furcas ibidem per collum fufpen-
3~~' b.

nt
• dantur & uterque eorum fufpendetur, omItting per Collum 

Plowd. 387, fufpendetur ; tbat tl)£ (ltlaufe quod fecreta membra fua 
Ma~n£ 182. amputentur \.Uaa \l.lboUp. left out of tbe 3lubgment, tubfcb 
Tit. Judg- t5 II necetl'at!, }l)tlrt tbereof; ann tbat it tuas quod corpora 
ment 19· eorum & utriufque eorum in quatuor partes dividaotur, 

Calvin's 
Cafe. 
7 Rep. 
Dyer 155. 
1 lnft. 129. 

,Inft. II. 

but l1in not (ap, & corpus utriufq; eorum in quatuor partes 
dividatur. 

i6ut per Curiam, aU tbeCe ~.tception!) were olter·rulelJ 
upon [1te'ro of febetal @~ccenent£', botb ancient ann rno" 
betn, \tlberefn 1utlgmentss ban been ilefecttue itt tbefe Wartic 

[ulatS, (viz.) manp in eberp }1!>oint, anti manp ttt fome, 
unn not in otbet~, ftom tbe ~tme of H. 8. to tbts) p~erent 
"m:ime. 

(5.) "bjection to tb£ 3lubgment tna~, firbat tt tnal1 not 
fain quod interiora, &c. in ignem ponantur, lUbtcb ClClaufe 
tuas tubollp omttten. 

Sed per Curiam, upon [1fetu of ~~ecebents, tbat i'bje= 
aton \1la~ Itltewife obet:tuleD. 

(6.) at laft tbere tnaa an ~rto~ amgnel1 in tf)e betp 3In" 
llictment, bccaufe it ntn not conclUDe contra ligeanti.r fu.r 
debitum, nettl)er wa9 it latn to be contra ligeantia! fure de
bi tum in an!, Wlart of tl)e 31nntffment. 

aro \lll)icb it \Uaa anftneretl, tl)at tbete lUcre [[10111a tn 
tbe 1\nDictmellt Wbtcb l1tn amount to tbat <!LlanCe ; f01 it 
tnaa latn, tbat tbep on fucb a Dal' contra dominum Regem 
fupremum verum naturalem & indubitat' dominum fuum, 
witb a ~ultitune of ~etrOll£, to tbe mumber of four ~bou~ 
fann, ban alfemblen tuitl) D~umg, ~oIOUt£', &c. ill open 
mat, &c. aU Wbtcb was appatentlp agatnll tbett AlIegi· 
ance. 

13ut after lUanl' argumellt~, per Curiam, tbe 3lubgment 
tuna reber(el1 fOl tbia Clftt01 onlp ; tubtclJ 31ungment of Jl\e~ 
~£tral \Uaa afterwaCbfj nffitmen in )1!)arliament; & per Curi-

I am, 
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am, "tis an QE[ential to an 31nl'ltttment of J!)illb ~tearon, 
tbat tbe .fact llJoulD be latD to be Done contra Ligeanti~ fua: 
debitum; anD moll p~opetl!, in tbe (!tonclulion thereof: 
Sed per Holt Cb. Juftice, 3lt ~oUIO be fume.tent, tf ft ban 
been in tlJe ')Son!, of tb~ ]n'Olifment; but It mull of JEle~ 
cemtp be fom.etnbett, Ullle's in <lI:afes of Tre-afon, maDe Co 
flp anp new Ad: of Parliament, tubere fu£b a Qtonclualln ,.
not necctrarp. 

ann it \1)a~ bellJ, tbat the mo~ Proditorie is, as ef'cn~ 
tial in an 31nnfffment fo~ High Treafon, as t~e [<Ilo~ba Be
lonice ann Burglari tef inJ1nlUtfments fo~ fdonp. o~ 'l5urglarp. 

15ut lall'!" flt{}e Gttaln'Oet~ of Sir Hegry Vane anti· Ge
neral LaJnbert mere p~1lJUUll, anti tbere tbe QJ:faUre contra 
Ligeanti.e fu:£ debitum was omitteD, as bete. 

Nota; flC'~S ReberCal ~aSJ lftonlll!' oppofel) bp Mr. Hall, 
aftermarblJ Serjeant Hall, of tbe Middle Temple, \lJbo baD 
pmcbafell mtller tbts Gttaintltr. 

Philips ('{)crJus Bury. 

T HI. S tnaG a Q!:ontrobetrp bettneen tbC. BHhop of Exon. Upon a Re
anD Dr. Bury Rector of Exce(1:er-College in Oxford verf.'ll of a 

, ' . ' Judgment of concerning tbe 'J51lIJop'S Bigbt of dltlitatton of tbat Qtol# B. R. in Par~ 
lege, ann tbe Dcp~t\latfon of tue DOlfO~ bp the 13ilbop ag liament, thlr 

dlilitol, &c. anD .ofter a ~pectal d1erbitt tn QEjeftment ~i~~~ r:::w 
bloug(Jt bp one Pamter agatnll Dr. Bury, lUbo Wag cbofen Judgment .. 

lR£lfo~ upon the [)ep~tbatton of the [)otto~; 3/ublfment 
lUaa gtbrn in B. R. fo~ tue DoCtor; anb tbc @;utt being bp 
Original ann not bp Bill~ a [[lttt of <lfti'tO~ UliU1 b~oulJut 011 
tbtl' 1uDgment in Parliament, anD tbere it WB£i reuerren; 
anD tbe JRecO~l1 of the Rebetfal remittetl into tue <!tourt ot 
{~fng'a 13encb. 

ann tt tua~ mOben fn 13ebalf of tue nt>lafntfff (Painter) 
tbat toe (!touet of B. R. WOUlD gibe a nelU 3!ul1gment, 
(viz.) Quod querens recuperet, &c. anD fOI tbia tbe €afe of 
If' Faldo verfiu Ridge mas cite'O; ann ft wag 'nOien, that * Yelv. 75. 
tbere tuoulll be a jfailure of 3/ufficc, unleCa tuts €ourt ,. ~~j z~g~ 
wouln ti~ fo, becauCe tbe i!>oufe of LOlor; ban onlp a ~74'o. 10 

Tranfcript of the Record, ann no JaoUS to fUtec anp 
3ltn'~mentS. . 

Sed per Curiam, a nelU llungment cannot be gfben b!, 
tbe Gtouet conteat!' to tbat which ban been alcean!, «!
ben; but tbftt tbe Came 4tourt tnbicb reberfetl tbe 3]U1l«

mrnt 
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ment muff gibe a new 3Jungment fo~ bim fuwbofe jfnbOUt 
it Inafj rcbttfeb. 

'~fS true, in tbe' <[are of Faldo anb Ridge fopra, tbe 
Qtourt of (!f~cbequet,4tbamber, after tbc. RebcrCaI, &c. 
galle 31ubgmellt quod querens recuperet; but "benufe tbep 
1t:lanten @o\llrt to awatn a Writ of Inquiry, Inbicb \l:lal1 
necetTarp in tbat (!tare, tbe 3lungmcnt being on a Demur
rer, tbcrefo~e it waS) Cent back into tbe !lting's 1l3encb fo~ 
tbe (!ftecutfon of tbtlt attit, ann tbereupon to gibe tbe fi= 
llaillungment. 

13ut '(fS otberluife IUbere tbe 3lub!!ment fS) agaftlff tbe 
~laitttiff in B. R. upon a (pectal [letDiff, anll tbat 3lUl1g= 

>Ie Dyer 343, ment rCbctfell in tbe Exchequer-Chamber, fo~ in tbat 4tafe· 
l';~fr. 7'1.. (no Writ of Inquiry befng requifite) tbat <[ourt llotb,· bc= 
F.N.B.I9· D• fiDeS tbe lUlJgment of JReUetCal,giue a compleat 3]ulJgmcnt 
Yclv. lIS, fo~ tbe WJfaintfff tn. tbe gaion, (viz.) quod recuperet; ann 
~~·und.z34, to p~oue tbts) IDiUerfitp, tbe <2tafcS) in tbe * ~argtn lUCre 
Z56• etteD. 

gnb bereupon tbe <[ourt of B. R. Inere of SDpinfon t~el? 
couIn not fJiUe a nem 3lnl1gment in tbf6 lJIafe, anll tbere .. 
fOle tbe W>laintiff tero~tell back a~aitl to tbe ~arltament ; 
ilnb'tbere upon Debate a new 3lungment \1la$l fJtbcn, quod 
querens recuperet, Inbicb Inas enteretJ atto~ninglp, ann ~~~= 
(utell. 

The King ~erfos Haines, .A~derman of Gloucefier. 

~~er~ the AN Information tua~ e~btbiteb agatnff tbe Defenbont fo~ 
1h:lfbeac~tm_ etecutfnIJ tbe Office of Alderman anll 3]ufftce of ~eac'€, 
pelled. to not baufng taken tbe IDatb$l witbin tb~ee ~ontb~, accollls 
i}l'~ad enftan- fng to tbe '" ~tatute; anb be appearing, it \l)a6 mobelJ, 

tbat be migllt be compellell to plean inflanter, but be tn .. * :15 Car. z. 
cap. z. fillen to baue an Jlmpatlance. 

Sed per Curiam, upon Debate it tuas agreel1 Ill? tbem 
ann tbe swaner of tbe Crown-Office, tbat if w>~ocef$l of 
Subpcena Ufue out of tbat SDftlce, anti tbe Wart,., is.; tetUtll£tJ 
furnmoned, anti Dotb not appear at tbe Return of tbe talo .. 
cera, anb tbeteupon an attacbment ilfuetb, ann Non eft 
inventus teturnell; upon tubicb a Capias goes out, anti tbe 
)Watt!' fa taken tbereon; ol if be came in Uoltmtarilp at nnl? 
fl/:fll1e after tbe Capias il1 gone out; tn Cucb <!tare be tl)all 
pleall infranter Inftbout anp Imparlance. 
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gnn tbi~ mag tbe IDefennant'El <!rare, fo~ be came in vo
luntarily after tbe Capias lUa~ gone fOltb, tuberefo~e be tnas 
D~neretl to plean inftanter. 

15ut tben be inGnen, tOat tbere tna~ no 31nfo~matiort 
fileta agatntl btm at tbe ~ilue of tbe IReturn of tbe fira 
Procefs, (viz.) tOf tbe Subprena, anti tberefo~e aU tbe fub· 
fequent w>~ocerfj ogainR btm are irregular, to lDbtcb tbe 
(!Court agreetl, if tbe faff mag fo. 

~berefo~e it wag referretl to tbe ~a{fet of tbe ~ffice to 
".rantine tbat ~atter; anti tbtfj 31nfo~mation befng aftet~ 
lDartig ~ Trin. 7 Willi.) tetell at tbe ')6at, tbe iDefenl1ant 
lVag acquitte'O. 

Nota; 31t wag agteen per Curiam, tbat if tbe J1!lartp fa 
b10ugbt in bp a ]Utlgc'9 ([[{arrant, tuit.bout aup )1!)~ocefa ttl' 
gaintl bim, in [ucb ~afe be fiJali babe an 3]mparlanc£, ann 
not be compellen to plean infranter. 

Law[on verJus Story~ 

d • 

SIR Wilfred Lawfon, after tbe neln @>tatute concerning Where the 

iDmtelfe~, matle Anno Will. & Mar. llillcainetJ bio ~ofts blhall 

flCenant Story fo~ )Rent in arrear, tubo tcfcuetJ tbe [)Ulref~, w~[{:s l:h:s 
lllbereupon Sir Wilfred (accO~'Oing to tbe Directions of tOnt Damages. 
@)tatuU) blougbt an affton on tbe (!tafe ogafntl tbe Refcuer, 
ann ball a d1ertlict ann treble Damages; ann nom tbe £!nuel' 
iUon tuaG, [[1betber tbe ~faintitI' S (!tollS, all tuell tbore 
niben bp tbe <!Court de incremento, ag tbofe gibett bp tbe 
1urp, ff)ouro be trebled, all well a9 tbe Damages, tOe 
mo~ns of tbe ~tatute being, tbat tbe lIDlatlltitf tl)all re. 
cober treble Damages and Cofrs; ann tbe ilucfiion tuali, 
Wbetber tbe [[1o~ta Treble lball etten'O to tbe Cofts as lnell 
as to tbe [)amages, Ol mbetber it aJaU relate to tbe iDa. 
moge9 onlp; anti after rebetal iDebates it was refofbeb 
per Curiam, tbat tbe Q!:ofill giben bp tbe (!Court anll ]urp 
lIJoultl be trebled as tuell a9 tbe [)amages; antl t(Jat it was 
fo rulen bp tbis G:OUtt m tbe <!tare of Sands ann Child, See Dyer 
111bfte tbe affton tuag b~otlgbt agatnil Sir Jofiah Child, COl 159· h. 

futl~g tn tbe <[OUtt of anmtraltp concerning ~atterg, of 
InblCb that Q!:ourt ban 110 J/urtsntffion, UPOll tbe +- Sltatutes * Ric. ,. 
lllbtcb gibe double Damages, lDttbout mentioning Coils; 2. H·4· C.II. 

pet Sands ball lIouble <!toff~+ 

Tt St. Leger 
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St. Leger rverJus Pope. Trin. 6 Will. & Mar. 
B. R. Rot. 556. 

J[ Lutw. 484. DEBT in tfie Debet anb Detinet f01 1071. 10 s. tOe 
:l~od. 406

, DeclaratIOn tuag upon a fpecial Wager fOl 100 

'" ~od. 4. QDuincas (wbt.Cb tbe ~laintiff abetteb \Dete Inoltb 107 I. 
I Sal\344, 10 S.) concetntng a ®ame at Tables, tuhere 0 i1nueffion a .. 
t~~ia~c~' be- toCe, wbether be tuba onlp toucbetb big Table-man, ougbt ta 
t~cen a fpc- remObe btm; anb tbe DUffion of tbiS mueftton- tuas, bp a" 
~:~ta~d~he greement in [[Irfttn\J, re~ertfn bp tbe W>attieg to tbe 
Declaration. Groom· Porter, mbo betermmcn it fo~ tbe ~Iatntiff tn tOe 

gHion, (viz.) 'Qtbat be tubo onlp toucbetb a ~an i~ not 
llounl1 to remobe him; anb tbe Ilt>Iainttff conclUbeb his De .. 
cintation, tbat tbe Dcfenllant licet fxpillS requifit. bab not 
paitl tDe '1071. 105. 

~be ~Iaintiff ball 31ullcrment in tbe <!tommon ~leas ; 
anb now upon a [[lrtt of ~rrol b~ougbt, tblec ~bings 
lUere lnfiffell on! 

(I.) 'Qrbat tbiS ~ction ougbt to be b~ougbt tn tbt Detinet 
on'p fo~ tbe I 00 ®utnea~ in Specie, anll not in tbe Debet 
ilnll Detinet. 

Sed non allocatur; fo~ 'tifj lllell enougb tn tbe Debet anti 
Detinet. 

(2.) ~bat tbe )1t)lafntiff ougbt to babe concfubel1 bt~ £)~ 
Yelv. 136. tIatation tn tbe IDtsjuncttbe, (viz.) 'Qtbat tbe Defenllant 
Raft. Em. bab not paitl tbe 100 ®ufnea~, or tbe 1071. 105. becaure 
;(a~:;es 320• be ball lLibert);' to pap eitber toe one o~ tf}e otber. 

(3.) ~bat tbe ~Iainttff bail llemanbcl1 mo~e tban tfJe 
®uinca9 fo~ lllbicb tbf)? lUcre cOineil, anll tbe <ltourt tum 
ex Officio take matice of tbc Englilh Coins; now a Gui
nea tuas firff coinell fo~ 20 s. anll no nlo~e, anb i~ current 
auillegal <!toin fO~ no tno~e tban 20 s. 

flrbe (!Court 'tIoubteb as to tbefe ~f1Jo laft ~~cepttons, 
llut efpectallp (oncerning tbe Cecontl (!J;~ception, tnbtcb tbep 
{nclinell to tbink a fatal !r'ault. 

')But aftetlllartJG tbe ]ungment mafj rebetfcb fo~ anotber 
fault in tbe Declaration. 

Jro~ per Holt Ch. Jufl:ice, ttbete t~ a <Ilotianct l1etllleen 
tbc Dcclaration attn tbc (petial ~l1teemel1t in [UtttinB'; 
(0 tbnt tbe otDer J~oint~ tucre not nbjungetJ. 

.motu 
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~tltn tbc [1artonee tua~, fo~ tbat tbe 11!llaintiff ban tie: 

claten, tbat U)e DefenDant per fcripf Ggillo fuo figi IJ at', bab 
bounn btmfelf tn tbe [[lager; but there tuas ltO fuetJ tbtng 
to the [[Ittttng o~ Jaotc, fo~ tbat tu09 onlp to frand to the 
Judgment of the Groom-Porter upon a Cafe fiated and Ggn
ed by the Parties. 

Martin 'Verfos Wilsford. In the Exchequer; In ... 
tratur there Trin. 6. adjudged Ternl. Parch. 
Anno 8 Willi. 

M AR TIN 11~oUJlbt an action of ~terpars fn toe ClCourt After Judg" 

. of . Exchequer againll Wilsford anb one Nicholls, ~;n:nfgl~~" .• 
anD lalD blS actton in Devon', anD'Declareb, tbat tbe De· tion, for Si . 

fenbants at Tavifiock in the County of Devon, 5 April, Seifure of 

Anno 6 W. & Mar. ban taken anb canfeD atuap two ilfe~ 2~t~~Sf~~; 
tea of ('!clotb, calleD Jltrrfic9,of fJint tbe );)Iatnttff, to tOe. [talue Prop;rry of 
of ~btrtp @ounbS ann ban conbctten them to bis OlUn [uch Goods ;r1'fe ' , IS devell:ed 
\L.l • from the 

'Qi:be Defenbant plea'Deb !It 13ar, tbat the Uno ~iece1l of right Owner. 

<ZtIotb tn tbe '15t1l mentfonc'll, being ~oon~ anb ~ercban' 
'lli}e fOl mlJleb 0 Subfidy wae 'llue to the Il\tng anb ~ue£lt, 
wete bet\l.leen tlJe firtl of oaob. 5 W. & M. anD the ~otb of 
Augufl thcn nett following, etpol"eb to Sale at Ratcliff tn tbe 
<!Countp of Middlefex, bcfoze tbep ttJere (caleb wftb tbe 
~eal of tbe ([oUectol of tbe fai'll @lubfiny, aCCO~llinlJ to tOe 
true ]ntcnt of a ccrtain act of ~arliament in tbat t9art 
mabe ann p~obtDen againfi tbe jfo~m of tbe fame @ltatute ; 
11p reafon whereof be tiJe fain Wilsford, thcn anb pet being 
one of tOe Deputy Aulnegers anb 'lCoU£cto~~ of tbe ~ubfinp' 
of [[loollen,~lotb, llenDible in tbe (eucral Counties of De-
von and CornwalJ, la\llfullp confiituteb anb autbo~t;etJ, Din 
aecolDtng to tbe fOut!' of Of~ eDmee, anD the DefcnOant 
Nicholls 8S bis @letbant, anD bp bffj Qtommann, betlneen 
the fatb firtl VilP of Oaober, Anno 5· anti tbe fatb ~oth 
of Augufr follo'Wing, at Ratcljff in the County of Middle-
fex, tuitbin tI)e @o~t of London, bona prxdiet' ob caufas 
prxdiCtas feifiverunt & ad opus diaoram Domini Regis & 
Dominx Reginx tanquam forisfalta arreCtaverunt; anD the 
fatn Wilsford tunc Officiarius prxdiCl:' ut prefertur exifien' 
afterwarDS, (viz.) the fame ~o Augufi, bp tbe mame of 
Thomas \Vilsford gen', one of tbe Deputy Aulnagers anD 
QtolleHo~s of tbe ~llbfibp of moollen C!tlotb, \lcntJible in 

T t 2 tDt 
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tbe f~\letal ¢Qunt(£~ of Devon and Cornwall, qui pro eif
dem Dom' l\ege & pomina Regin,~ fequebatur de4i~ CQrix 
hujus fcacc:arii ~ntemgi & inform,ui. toat be betlDe{l1 tbe 1 ft 
Q~ ?~ob. ann. 5· Qniltb~ 30tU pf Aug. neJt ronoming, utRat
clttt 10 the CQunty of M~ddlefe~, ball f~t(£D ~n" ar,rf{te'P t(J 
the )lUng ann enu£cn'~ dIfe {1Sl fo~fe(te'b, tl11~ }1tltecrS$ of ~~Io~~ 
fell <[Iotb collen mertics, de bonis & catallis perfon<£ igno
tx, fo~ tlJot tbe (nio nuo ~ieteg (If <lelotb l1eing ma.De anll 
lll~ouglJt to fell GnO UHet; fo~ \1lbicb @lUbfinp tpass,'Ouf, tuerf~ 
\t1itht" tlJ~ t(l:1111e afQ~ eftHP {it Ratcliff afo~~r~tn tn tb~ "OUrt= tv of Middlefex, e~pofeO to @lale llefe~~ tbey ti'an ~ been 
fealeb Witb the @leal of tbe ~ollecto~ of tbe @>ubfinp afo~e" 
faitJ, c;ontra formam fiatuti in ea part~ edit' & Pfovif. & pe
tit advif~mentum Curi<£, &c. ann tbat tbe ([fotb mfgb,t te= 
!,U~in forfeited acto~n.tng· to tbe Jfo~rit Qf t~e etatute afQle .. 
,nrD. . 

Et fuperinde taIiter procelfum fuit, &c. tbat aft£~l11arDg, 
(viz.) 23 Oaob. ann 6. it l1la~ a'bjubll'c~ bp tbe '1BarO!Hl 
of tbe <!f.tcb£ql~rr, tbut the ®oon~ aforefaid for the Caufe 
aforefaid fhould remain forfeited, anlJ tbot Wi)sford tl)ouItJ 
be (()~tlJrn ltJitb, antt fati~fp to tbe Jl\fng anti ~ueen 201. 

brtnll tbe dlatue of tbe faiD QDoon~, prout per Record' inde 
plenius apparet. 
~ nn tbilt (Je tbe foil' Wilsford ilffetltJattls, (viz.) 8 Nov. 

Anno 6 Willi. patD tbe fain '(If:wfl1tp ~ounns into tbc 
~rcb.tqu.rr, prout patet per Record' pr~dicr per quod tbe 
Caip Wilsford,ann tbe fOln Nicholls ll!f tts ~ert1a"t, &c. 
upon tbe Dnl' luff pUt1tlOnf'b, at Ratcliff Qfo~efat'b in tbe 
Cat'o QrOUIUp of Middlefex, J=r:rdi¢}' duas Fecias panni l~
nei in informatione & judicio pra:diCl:' exinen' duas pecia~ 
panni lanei in Billa ipfius (the tslafntiff) fuperius mentio
nat' in ufum ipfius Tho. Wilsford converterunt & difpo. 
f!1erunt prout eis bene li~uit qua: funt e~dem captio afporta
tio converfio & difpofiti9 pra:dia' duarum peciarum p,!nni 
lanei unde (tb~ @lnintiff) fuperius fe modo qu<£ritur & 
hoc, &c. 

flo t{JiS tbe @Initttiff replp'tJ. Protefiando non cognaf
cendo aliqua,' &c. pro placito dicit quod pr~dia' du~ pe
ci~ panni lanei in Billa ipfillS (tbe f>l8intitf) f\lP~rius men
tionat' non expofit' fueqmr venditioni ante~UaJ11 figiUaf 
fuerunt figillo collettoris fu bfid , pr~dia' modo 8{ {(Jr

rna prollt & hoc petit quod inquiratur per patri
~m, &c. 

:2 
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~Iln UPO,ll .1 nrnrr(11 ~emurr£t til tOi9 lReplfc{ttio.ll, t~ 

lllaa tnfillen, tbat it \1)(lS tH1U!J'lJt, fOl t[}at t[)e Validity of the 
S~ifure (urt£[ it appe~t9 on JRrcoro, tbflt U]£ IIDODDSl \l:lcre 
congernned) caU'l0t be put in Hfue ; hUt tbllt tbe Il1>latlltttt 
ih tbfS .actIon lUq£; cpllcltHlfll aa to tI)Dt ~ilttet bp tbe 
]uDJJJnent tlUD ([onnemnntt(ln upon tbe JlnfoJmiltfon; fo~ 
be ball 'Qi:tme to ba~~ ~pp,c~rcn nun pleaDen to tbe ]nfo)ma~ 
t{(!ll; Rllll upon 3l[u~ ioin~ll tbe JLCl\ulttp of tOe ~etrure 
I11tgbt babe b~en trieD, (viz.) [[1[Jctl]er tOe ([fotb wao ct~ 
POreD to @i1lf, o~ not, bcfo~c it ltHU; rcnlen; tl~lt be bflUilllt 
~fpt tbftt [\p.twuuni~p~ O~ jg noUi fOl£CloCetJ from trpfntt 
tbe ~etitilt ' , 

')Seunes It batb betn altuaps belO, t[Jilt aftet lubgmcnt up, Hardt. I!}4p 

Qll qn ~nform~tion for a S~ifure pf ~Qoq~ f~~ tOe ~lng, tOe ~;Ym. 336.. 
llDlQPettp of tl)qff ®(JQPa ilte ultereD tberebp, fo ,HI net-
tbe~ TrpV(:f o~ Trefp~f~ \JJUl lie fo~ IJim tubo tun9 tbe 
i'wnft; anb 'tJ~ not rfafol1q~le tbn~ t1 3lungql~llt aJo~It1 be 
fubbcrtetl bp n ~llllatfrQl aCtion. . 
~o w~tcO all tOe ')p'1ton~ u{,(rectJ, nn~ tJtclnrell it to be 

fbc ftiln~'IHJ JRtH~ of t~e ~9(!tt. 
T{lt tOtn if \l1~~ in~l1(~ flU ~tJt? llDlaintitf, ~bat tbel\!)lca ~h~n~fa~~~ 

UlQs.1 jll, (01 t~e JR~ilrllng foUp\Dfug ! tiff. 

(I.) JrOl tbnt bp tbe '* ~tntute, tnbfcll gftlCS tbe fo.~frf~ * ~q Ed. 3. 
tUte of tb~ ~IQt(JS; £fPQfciJ £ 0 §5nle befo~e tbrp ate feafetl cap. 4. 

1111tfJ tb~ ~fUI of tbc <';Collf~o.~ of We SubnOic9, 'tt£t ilP~ 
pointeo, tbat fuel) forfeited ~lot{j9 nJilll be ((tfell fo~ tl)e 
llttng, by the Co)JeCtOf or Aulneger, or by t~e Deppty of H d _ 
one of th~fl1, or eJCe by the 13aHitfs of the Town where ar. 16,1" 

the Clotqs were expqf.e~ t~ S~le; fo tbat itO otber 19Ctron 
batb 19o.ll.!er to reifc, ~l,t tbofe 1H1U1rll til U]ia ~tatl1te. 

qnb i~ appears up tlJf )Wleo, U)at U)C £DcfenOifnt "Vi 1[
fqrq tn~~ olilp n Depqty AuJgener on'O <Z!=ollectol fo~ ([[otr]!:) 
l1rt10fble til tbe c.[ountte9 of Devon and Cornwall ; afl~ b!, 
([Ol1fl'qufnce baD no ~Olp£t to feife £If£wb~re o~lt Ot tborc 
nr 0 ~J)!flltie£i ; illltJ !let bp bra ollln @)bel.l1ing it appeatg, 
tbllt bf ffireb, &c. at ~atc1ijf in the CO~l1ty of f\1idqIefex, 
1.tJlJte~ \l.)ps ~Hlt of bi~ Deputatio.n, ao4 where he ha~ no 
manner of Power. 

Qtb~ rtlme ~nttc~ t,k~lpir~ nppe~rell in UJe ~o~v. of the 
Inform~ cion pJ?q~en ; fo tOe 31unB'tllcnt, tl}ftei" WitS ipfo 
f~ctq bOli), b,etijl,rC tIJe Information tllilS, felq d~ fe.' fi)ew, 
inlJ tbilt tb~ \letp Informer brm 110 19QJt1et t9 f~tre,ann 
tOfn bp ~o'lrequel1c~ tbe Ql:outt coulO no~ con'Oentl1 

, - ~oolJ~ 
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llVoons upon a ~ei(ure tnbicb appeareD on Beco~tJ to be 
1101n anD illegal. 

( 2.) '<tbe Wllea hlliketuife ill fo~ anotber Beafon~ (viz.) 
beeaufe it \nas at large \nitbout JRerpea to tOe Time or Place 
lain In the Declaration, ann tbia being a ttanfito~p gction, 
tbe i)efentlUnt l1p [Jie ~YJ otlgbt to babe follamelJ tOe 
t91ainttff botb tn Time and Place, finte bi£l 3iuffificatioll 
tufl~ not local, o~ at lean be ouglJt to babe abDen a Tra
verfe, l viz.) Abfque hoc, tbat be tuas guilt!' aliter vel a
lia modo, &c. 
~o that the Plaintiff might have an Opportunity of ta

king Urue upon fucb ~rabetfe, anti fo to maintain biB De, 
claration. 

(,.) '(tbe Plaintiff hath 1aid the ConverfioD, &c. to 
the Ufe of both the Defendants; anti tbtP babe confe[en 
a Qtonl.lerrtolt, but to tbe dIfe of one of tbem alone, which 
doth not meet with the Plaintiff's Declaration. 

(tbe <[curt gabe tf]etr i>ptntona feriatim. 
ff. Powes, Turton anD Ward Ch. Baron, tl)at tbe Wlea 

lUn~ HI f01 tbe fira ttuo JReafons fupra, for they held that 
no Perfon hath Authority to feife the Cloth forfeited by the 
Statute 27 Ed. 3. afo~eratD, but onlp tbofe betp i>ffieets fr., 
Plrtfen in tbnt ~tatute ; anti it appeat9, tbat tbe IDefen~ 
bant ban no Gutbo~ttp to feife at Ratcliff, fo~ bp biB otul1 
Sbewing, bi1J IDeputtltton e~tenn£tJ ottlp to Devonfbire and 
Cornwall. 

'Qtbep alro belD, tbat tOc DefenDants; fn tbis Cltafe ougbt 
to babe abll£tI a Traverfe to tbeit Wlea, (viz.) Abfque 
hoc, tbat tlJep wete guiltp aliter vel alia modo. 

gnD tlJe Chief Baron Ward alllletl" tbat it tuag a eet., 
tatn Bule in @lealltng, that where the Action is Tranfito
ry, tbe i!)efentlunt tn bis 191£a muff follo1.U tbe @Iaintfff, 
unfers bis Jiufitfication i~ local, anti tben be muff traverfe, 
abfque hoc, tbat be is guilt!' extra. 

1But tn tbta Cltafe tbe gctton is Tranfitory, anti tbe 3lu~ 
(lifteation i5 not local, anti pet the iDefenllant hath neither 
followed the Plaintiff, no~ antletJ atl!' Traverfe, tubettfole 
tbe WllatntttY temutl1~ 'unanCwetelJ. 

Jaotu tf tbe [)efenDant bab pleatJelJ tuell, be tboultl babe 
ret fo~tb, tbat he feifed the Cloth at Taviftock upon tbe 
iDap mcntioneD in tbe Declaration; and thereupon he in
formed this Court a9 upon a ~etfute at Ratcliff, with U)e 
Il£celfarp abetment,.;, tbat all \l)a~ tbe fame, anlJ tben babe 

at1~ 

2 
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onnen a Traverfe, abfq; hoc, tbat be moa !JuUtp aliter vel 
alia modo, tnbicb wouln babe been fum,tent \\Jitbout an .. 
tling vel alia tempore. 

gnn fo it tuoa abjUl1gcb in a Qtafe of a @)effure mane at 
Salisbury, an'll tbereupon an * 31nfo~matfol1 ann ([onnemlla~ * Hill. ~91 
tion, a~ upon a@eifureinMiddlefex;antltnanactionof s3

0 ~har. 2:r. 
" mIt '(.Ier"lI,s 

€refpaf5 tbe ~atter tua~ pleanen fpct;[ullp, tuItb tbe lUte Ekins. . 
Traverfe, ut fupra. 

ann tbe like fpedal Jufrification ann 31U1Jgment in an. 
otber Cltafe betlUeen Cole ann Powell; ann be faiO be couln 
not finn anp l\3~ece'Oent in tbia <ZI:ourt to warrant fucb it 
Jro~m of J.l!)lea'Ofng aa tn toe p~fncipal ~are; ann fartbcr, 
tbat itt tbofe collateral acttonll, after a (!Connemnation ups 
Oil a @eifure, tbe Rule i~, (viz.) J]f tbe afffon fa Trover, 
tbe (!Connemnation map be giben in QI;l1ftJence upon tbe ge., 
neral 3ltfue, becau£e tbercb!' tbe w>~opettp tfS tlelleffen out of 
tbe @ilttp; but if tbe gerton fa Trefpafs, then tbe ~attet 
map be fpeciallp pleanen; ann tbo', if well pleaDeD, tt 
mfgbt baue been a goon '15ar to tbe act ton, pet now 'tb; ill 
pleaD en, tbe Cltaurt can110t take anp Jaottce of tOe ~attet 
it felf, but mull gibe 3]ungmcnt upon tbe 3)nfuffictclU!' of 
tOe l\t>leallfn go + 

lLafflp, Where a ~tatute makes a jf'o~feftUte, anti gibes 
~o\tler to (eife gcnerallp, tnitbout namtng anp @etfon~ 
l11bo t1.JaIl feife, tn fueb Cltafe anp ntletCon, tbO' be is no i>f~ 
ficer, nHlp (elfe fo~ tbe )king; but bere tbe ~tatute namefJ 
tbe Jl3crfonG bp tbefr IDfficea, tuba t1.Jall feife fo~ bfm UPOIl 
tbia jf'o~feitute; ann tbo' tbete ate no negatille (J]1o~n~, 
(viz.) 'QI:bat no other Perfon fhall feife, pet tn tbfS <!Cafe 
expreIfurn facit ceffare taciturn, ann tbe negattbe is tmplteb 
Ill' tbe exprefs Affirmative. 

13ut Baron Letchmere tuas of £iDpinfon fo~ tbe [)efen~ 
lJontfS fo~ no otbce Reafon, but becaufe n <ltonnemnatfon 
bin appear 011 )Reco~n, ann tbe Defennant cbatgetl tnttb tbe 
malue, ann tbetefo~e ·110 .QUfion lUiU Ite bp tbe fitll )F)~op~ie~ 
to~ aftet fucb <lronncmnation, ann tbe Defentlant befng an 
IDffic£r, ougbt ta be faboucen in ~atter.G concetutngbfs 
IDffice; ann in tbifS ~Iea 'tiS fain, tbat t[Je ~lotb tn tbe 
il)eclaration ann in tbe 3lnfo~matfoll ate tbe fame, anti tbat 
ffS fufficient; but be couin not tite anp @~ecenent of tbC 
cztourt fOl fucb ~o~t of t}3leatling. 
~be ~Iatnttff' ban 9lutJgment b~ tbe "pfnton of tb~ee 

'Wotons. 

)?uUen 
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Pullen veifUs Palmer. Intratur Trin. 6 Will. & 
Mar. B. R. Rot~. 179; but depended unfit 
Trin. 8 Will. 

I -ID Replevin, &c. tbe iDefen'bont (legan bf~ Avowry fn 
tbiS ~anner t 

jJ. Et prrediCtus Samuel per T. S. Attorn. fuum venit & 
defend. vim & injuriam quando, &c. & bene advocat cap
tionem Averiorum prred. in pr.rd. loco in quo, &c. & jufie, 
&c. quia dicit quod, &c. ann tuen fetll fo~tb, tbat A. Was 
feifell in .tree of rucb )Lanno., unde, &c. out of tnblcb be 
JJcanten a JRent=cbarg£ of 6 I. per Annum unto B. G D S. 
Witb a Q1:laufe of Dit1refs (being tbirteen L!>rr,< on~ iii ail) 
anll unto tbetr l1>eirs anb amgl15 ro~ eUer, fOl tbe mee of tbe 
EDoo~ of tbe l\Darilbe~ of Beckington anb Rhode in Wilts, 
ann tbt~ ~~ant tua~ 6 Feb. Anno 20 Eliz. 
~ben be retS fo~tb feUetal !Amgnment~ of tbis !Rent to 

nelu ~runeell, &c. whereof the latl. tuaG bateb lO April, 
g Car. 2. lUbfcb tuall to tbe Defenbant Palmer anb ttuelbe 
other taerfons, anb to tbeir llJeitll, fo~ the mCe of tbe l\Doo~, 
&c. ut fupra, tben be llJems tbat four of tbe lall am!Jnee~ 
lUere bean, anb that be ann nine of tbe refl, (viz.) A. B. C. D. 
&c. fututue'O, anll tben make~ bbl Qtonclufion • 

.If. Et quia 7 1. & 10 s. de redditu pr~difr. pro uno Anno 
& un. quarter. unius Anni finiti ad fefium, &c. Anno, &c. 
eodem tempore quo, &c. prrefat. Samueli & prreditt. A. B. 
C. D. (naming tbe otber ~tgbt rUtbiUing irullees) aretro 
fuerunt & infolut. idem Samuel bene advocat captionem a
veriorum prreditl. in pr.rditl:o ]oco in quo, &c. & jufle, &c. 
ut in tenernentis diftrittion. (of bim anb tbe otber furUibfng 
~rUaee~) in forma prrediCta onerat. & obligato &c. 
~be ~Iatntiff plea'Oen in 15ar, tbat Puis darrein Conti

nuance, one of tbe otber ~tght fucufUing ~ruffeell ban re
leafed to tbe l\!llaintiff aU actfons anb @uitll Depenning con
cerning tbe Rent afo~eratb, between tbe j1)htintiff ann the 
IDefennant. 

gnb upon a Demurrer bp tbe Vefennant, it lUa~ argueb 
fOl tbe ~Iaintttf, tbat tbe a\lO\tl~p ttJa~ til, botb in Subfrance 
and Form. 

gG to tbe Form, it tuas objecteb, tbat the ~onclufion or 
tbe gbotu~p tuaG ill, brcaufe 'till fain, that fa much JRent 
was bebintl, but lifo not e,tPlellp allo\l.1 the [)ifirer~ to be 

. 3 taIten 
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taken fOl tbnt Rent, but obO\11eD generallp, 1l.1ftbout llJew· 
in (J tbe Qruufe fo~ mbat; tuDereas after (bene ad vocat. cap
tionem) be oUlJIJt to babe atlneD tbh:; Qrlaufe pro pra:diCtis 
7 1. lOS. de redditu prxd. fie ut prxfertur aretro exillen. &c. 

Sed non allocatur; berBufe 'Ug fOlD & quia [ucb iRent 
1nu~ bel)inD, be aboweD, &c. [0 tbat tbe [[lo~n quia OJCW!$ 
tOe <[aure of tIJe [)lftre[g. 

'JDut tbe CI)lCf flDbjeiitol1 WilS as to tbe ~fltter fn latu, ' Brown!. 

rOJ to at tbe DefenDllnt being Jointenant of tbtg tRent, can. ~:;.r. 339, 
not avow alone, witI)ollt milking bhnf£lf Bailiff to his Cam- Raft. Ent. 

panians; anO t(JerefoJe in tbt.s <!Cafe be fiJouln, botb in tl)e )6~. a. 1 

([ommencement nnn in tbe ([onclufion, babe nbomeb in ~nt~OI~~ ;8. 
jure fua proprio, llUn alfo mane eonurance, ut BaIlivus, to Old. Enr·94. 

tlJe tcft of big <!!:ompilnion~, bectlufe Jointenants cannot 95i Jl Ab 
feller tn un abow~!, fo~ !Rent, ettber fo~ W'iltt o~ fo~ tbe ~lO.o. r. 

mbole arrenr. 
£[)n toe otoer @)iDe it tua~ nrguetJ, tbt~ IDmtffion tuag Econtra. 

but jfo~m, finre tbe DefenDant ban bpbta atJotu~!' etp~efip 
aU engen, toat toe Bent fo~ tnbico be t1ifftafnen tuag nne ta 
aU toe Jjointenantg, anb abo tug toe (tt1fdng, &c. ag in 
)LanDS fubjett to toe iDUttefg of all of tbem~ tnotcb a., 
mountG to as; mncb as if be mane an e~p2efs; <lI:onufance 
iHl 15aiHff to toem; nnD fattber, tont one gjointenant mop 
difirain fOl tbe wbole Rent. 

Sed per Curiam, '([be abotn~p iG HI upon tbe (erann £ll)b= 
jeffion; fo~ tbo' one ]otntenant map DUfratn fOl tbe woolc 
)Rent, pet be cannot avow fo~ toe mbole ~ fo~ an £UJOID1!' 
is in mature of all action, ann i~ a DemanD in JLaUJ of" 
tbe Rent. 

ann one ~ointenant cannot maintafn an action of Debt 
fOl Bent tnttbOllt big ([ompanion; -anD tberefolC tn t~i~ 
alJotnlP, tnbicb tg tbe fame 11lttb an attion, be ougbt ta 
make btmfelf 'JBJlilfff to JJiS QJ:ompantong, fo Og toep map 
be P~ibp to tbe ~>uit, ann be entitleD to tbeir @)bates upon 
bia Recoberp toereof, in tbeie Rigot; ann biS aUengtng, 
tbat toe )Rent tung Due to all, Dotb not mentl tbe ~nttet, 
but tatbet make~ it 1no~re, fo~ tbereupon tbe ®biettfon notb 
artfl'. 

anD tbe Dcfenbant perceibfng tbe i)pinfon of tbe (!Court, 
befiten tbe tubole ~attet mtgbt be referren to Jufrice Eyre, 
becaufe it concern en a Charity, lUbicb tua~ none accoltr. 
Inglp. 

Uu DE 
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Cook ~erJus Tucker. 

A 
~tfOI1 on tbe <!tafe fo~ fcanda.lous Words fpoken 

of tbe ~Iatntitl', late Mayor of Exon. fetting 
fo~tb, tbat be tua~ a Merchant, anb tbat tbe 
iDefenbant babing Qtommunication of bim anti 

fJi~ ~tabe anb Jramflp, faill, he, (tbe @Iatntiff) is a piti
ful Fellow, and not able to pay his Debts, &c. 

9fter a ([1erbtct fo~ tbe ~IafntitT~ it lUas moben ill gr:r 
tea of Jlubgment, tbat thefe [[(o~bS are not actionable, 
anb fo~ an g,utbo~itp, tbe Cll:afe in tbe -Ie ~atgin was eftetl. 

Sed per Curiam, 'Ql:be mO~'DS, as tfJep ate latn, are 
actionable; anll a <It afe was rememberetl between Garrett 
anti Shelfoo, Anno ;6 Car. 2. tDbere tbe mo~l1£.i follo\l)fna 
lUcre fpoken of a Weaver concerning bfS Trade, (viz.) He 
is a pitiful idle Rafcal, and not worth a Groat, anO ~ell' 
aafonable. 

Wilfon 
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Wilfon rver:fos Law. Pa{ch. 6 W, & M. B. R. 
Rot. 2.1.. 

JOhn Law t1 Scot, ®ent. Ula~ tntltffeb fo~ tOe g@urber of 
Edward Wilfon in a Duell in Bloomsbury·Square, up~ 

Oil Wbicb 3lntJtffment, be tbe faill Law tuall trieD at toe Olda 
Baily, nn'O conumen of ~Ut'Ofr) ann ban 3!ungment of 
IDeatb, but mall rep~ieue'O. 

'(!t:bereupoll Robert Wilfon, tbe 13~otber of tOe l~etroft 
ktuen, anD tubo tlla$ biS If>eir, fuen fo!tb an o~igiltal [[1tit 
of Appeal fOl ~utner DirecteD to the Sheriff of Middlefex; 
in tnl)ore ([uffon~ Mr. Law cematl1ctl, (viz.) ill Newgate
Goal returnable tn Ea((cr-Term, ann. 6 W. & M. in R. R. 

ann t[J£1t moben fo~ an Habeas Corpus to tbe fame ~bee 
riff, commilntJfu(( bim to b~tng up tOe 13011p of Law on 
fuel) n iDap certatn, which. was quarto die poft the Return 
of the Writ of Appeal; ann upon tbat IDDl' tbe ~bettff 
wan wHen in <!J:ourt to muae bt9 Return. 

(t(Jcreupon tIle ~betHf fnought up t{Jc 1l3onp of Law in 
([UUOD!', anD retutneD tbe Habeas Corpus, llJeUltl1lJ toe 
([iiUfca of iji~ 31mp~ironmcnt, (viz.) ~be [[larrant of 
<[ommiti11mt bp tile ]ufftce of 10CilCI?, ann alfo big <!C01t= 
1Jictiolt ontl attntnnet of £@url1cr; ann fattber, tbat bp 
dt!t'tue of tfJC Ullrlt of Appeal, be baD attacbf'O (Jig 130'01', 
b:1{)icl) Wnt he tbu!.) retm:nct;; If. Virtute ifHus brevis mi .. 
hi direct' attachiari feci infranominat' Johannem Law per 
corpus fuum rujas quidem corpus ad diem infracontene 
coram Domino Rege & Domina Regina ubicunque, &c. pa .. 
ra tum habeo prout interius mihi pr~cipitur. 

~fJcn Law IDU£) b~oUg!Jt to tbe 15ar, anti arrni!JatlJ j 

onO tbe tl!>lalttttff ttl appeal cottl1tetJ IllJatnff btm; tben lJt~ 
<Irottnfcl p~ apeD Oyer of the Writ of Appea], ann tye Bc< 
turn ti)cteof, which being granted, two [)op.s 'Q!ime tuag 
ileutCtJ fo~ !Jim to tottOoer tubot to pleaD, wOtco UJc1" 
hkcltltfe lJtnnteo, but tben be tuilS to plealJ t.unc pro nunc. 

ann Law bcflltJ committeD to tl)£ MarChal .of B. R. wag 
on ti13t Day brought by him to the Bar; it Demurrer tthH1 
put in fOl {Jim ill ttJIll jfo~m, (viz.) Qllibus leEtis & audi .. 

t •• 

33 1 
.. ' ........ 

tis pa:ditt' Job.lnnes Law defend' vim & injuriam quando) Co. Enr. 56. 

&c & omnem feloniam & qUlcquid, &c. & petir judicium See fl,1ch a 

d b . .. I & . d'n.'· d" . Plcaand e rev) ongtna e narratlOne pra: Il,l q11l1 !ett quod Dcmliller. 

breve illud & Retorn' inde necnon narratio prxditf fuper-
U u ~ inde 
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inde minus fuffieien' in lege exiftunt ad compellend' eun
dem Johan?e~ Law ad inde refponde?d' quodque ipfe ad 
breve pra:dlct fie ut prcrfertur retornat feu ad narrationem 
pra:diCtam fie ut prefertur decIarat' neeeife non habet nec 
per legem terra; tenetur refpondere & hoc, &c. unde petit 
judicium de brevi retorn' & narratione prxdiCt' & quod 
breve ill' caffetur, &c. & quoad feloniam & murdrum prcrd' 
idem Johannes Law dicit quod ille non eft inde culpabiJis 
& de bono & malo ponh fe ruper patriam & prxd' Rob'tus 
Wilfon fimiJiter, &c. 
~be @Iaintitf in tbe ~ppeal joinen in tbi£f IOlm. 
If. Et prxdiCt' Robertus Wilfon quoad prcrditl: placitum 

prxdidi Johannis Law fuperius ad breve ipfius Rob'ti Wi!
fon prxdiC1:' in forma prxdier' placitat' dicit quod breve il
Iud ac Retorn' inde ac materia' in 'eifdem content' bona & 
fufficien' in lege exifiunt ad przedierum' Johannem Law ad
iride refpondere compeJIend' & hoc parat eft verificare unde 
ex' quo didus Johannes Law nichil a]Jeg'avit aut affignavit 
in quo breve iHud five Retorn' ejufdem maJum vitiofum 
five defeCtiv' exiftit idem Robertus Wilfon petit judicium 
& quod idem breve fuum & did' Retorn' ejufdem bona & 
fufficien' in lege adjudicentur & quoad diet' morationem 
in lege five placitum prxdiCt' Johannis Law ad narration' 
ipfillS Roberti Wilfon fuperius in forma pra=dida p]acitat' 
toe lDlatntitf joineD tn Demurrer in tbe common Jfo~m. 

$:lnb nOlD tbe QCounfel fo~ tbe DefentJant Law matle fee 
beral £1Dbjettion~ following: 

R (I.) 'f!Cbat in tbe Declaration., tbe [[10UI111 luafJ inCfr-
~ou~~'s4~~fe. taintp beCcribeb, (viz,) In & fuper fuperiorem partem ven

tris ipfius Edwardi Wilfon juxta pectus & medium Corporis 
ejufdem Edwardi adtuDc & ibidem felonice, &c. percuffit ,--/ 
pupugit & inforavit. 
~O \l1bicb it wag anftueren, tDat tbe iDefcriptiolt of tbe 

mLlounn waS) a~ certain aa tbe .mature of the Jj!)lace blhere 
it ll.1aa giUen conln pomblp beat; ann Young's 4l!:aCe tuaS) or: 
lolnen to be gooD fLaw, bu t it tJifferen from tbia (ltafe. 

(2.) (the ~lO~l1 Dans In . tbe I?eclarat.ion waS) i~cer: 
tain, (viz.) percuffit pUpUglt & mforavlt Dans eldem 
Edwardo Wilfon adtllnc & ibidem cum gtadio pr~diCto in 
& fuper, &c. unum VulntlS mortaJe tubicb Dugbt to be po. 
fitiUtfp aUengen bp tbe [[lo~n Dedit, ann not partictplp b!, 
tbe mo~'O Dans. ' 
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~o which it was anfwered, tbat tDe @articiple Dans 

lUaa mo!£ certain tban Dedit; fOl betng a Partici pIe, it ne~ 
petl'O~ upon all tbe fOlegoing ®attet. 

(3.) ~be ne~t ®bjectton to tOe Declaration wa~, ~bat 
tbe jfact was lat'O to be none circa horam primam pail me-
ridiem, anb fo~ tbat ~ Egerton'S ([afe, ann tbe @)tatute of * I Bufl:. 78. 

Glouce({er tnere etten. ~:~~. 9~10uc, 
~o wbtcb it was an(weren, fiLbat tue ~anner of lJe~ 

elating tbe ([tme bp tbe mo~n circa fa 1tlarranteb bp ma~ ~ Inft. 3l S' 
np @!ec£nent~. 

(4·) ~be nett ®bjectton to tbe Declaration wa~, fiLbat 
tbe jfflct tuaa lai'O to be none apud parochiam Santl:i E-
gidii in Campis, wbicb ia no legal Vifne tn tbt~ ([afe, tOe 
~attet bettlg lain in a Qtountp at large, alto not tn a 
([ttP. (wbtcb make~ tbe .IDtl.lerfitp) fOl the 0tatllte of 
GlouceO:er hl, tbat tbe VI11, anti not tbe ~arUlJ llJfiU be 2 Infl:. 319. 
fet out. Staundf. So. 

tiro wbicb it lna~ llnfw£tEb, 'ttuat tbe JLaping tbe jfaa 
to be none apud parochiam h1 goob, becaufe bp 1ntellb= 
ment of lLalu, el.letp t ~atitlJ fSj it Vil1, ul1lef~ 'tis,1 lOewn t I Infl:. 12 5 
to tbe controrp. 

'-m:ta true tbe ~ti1tute of * aOnition£; rap~, tbe Town, * I H. 5. C.5. 
Hamlet o~ Place tnbere tbe lenrtl' 'OnH;n~ llJalt be anneb, 
but in 5 Ed. 4. 28 & 128. ann t 22 H. 6. 41. tbe tin'Ottion tUponper
l11a9 de parochia, ann upon an ®bjefftoll to it, rulen lJoo'O, ufal of the 
tnbicb 19 an tiutbo~itp in 190int. Book 22 H. 

.• It P '11. f S G'] t . 6. I find the Tut anmtttll1g tue anUJ 0 t. I es 11 n contatn mo~e Opinion 

Vilis tOml one, tben tbe Defennant mtgbt babe pleatJet7, there 'f,0n
tbat ®attec tn Abatement,- but tbe QCourfe in nil 31utHct- ~~~\Vr~~ 
mfnt9 hl to lap t[JC jfaff apud parochiam. was abat'cd. 

().) ~be fiftf) i'ojectton tva!' to tbe BEturn of tIJe [[lrft, 
firff tbat it tDaa attachiari feci infranominat' Jehan' Law 
per Corpus, &c. m{Jt'tea~ it OUlJot to lle attachiari o~ cepi 
C~'rpus, brenufr tI)e ([ommol1'O of tbe [U]tit ig Wct[onnf, 
(viz.) quod attachias, an'O not attachiari faCias, ann rUHl' Co. Ent. 56, 

JReturn mull onftner tbe ~Ommi1nb oftlJe [[lttt ; fo tbe lRe. '57. 
turn of el.lerl' Capias i~ Cepi, anll not Capi feCi, ann tbe Dyer 199· a. 

mO~lI£i attachias per Corpus ote in (f{fcit tbe fante \t)itb 
Ca pias Corpus. 

'1l3efille£l, it DotIJ not appear to be none bp Oltl' Bailiff of 
a Liberty, fOl tb£ll it OUlJbt to be Mandavi Ballivo, & c. 
anb if none bp a Bailiff Errant, tl)£1l it OUlJlJt to be returtt" 
ell a£' bone bp t~e ~!Jeritf til )jt)erfCil, a9 in Qtafe of tbe Ca
pias fupra ; but bere fo~ ougbt appcilrs to tbe {ontrarp, tlJe 
'l6onp wa~ nttacbctJ witbout an!, autbo~itp. -aro 
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«:0 tubfcb it tuan an(tnerctJ, ~bllt Attacbiari feci lUaS 

rutHcient, becaure tf)e ~bftttf ig not bounn to etecute tbe 
mLltlt tn }»nfon ; bcfitJea 'U9 goon, bectlufe 'tt~ fai'O to be 
Done Virtute Brevis, l1lhtC(J b!, tOe Cltonclufion paratum ha
ben amounts to AttJchi:wi. 

1.But per Holt Ch. J u(Hce, it WOUlt1 babe been tIl if tOe 
[[{o~nn Virtute Brevis ball bent omittetJ; ann that 'tb.1 ruf~ 
Beient if tbc ~ubfi{1l1ce of tbc mtft fG iln(\neretJ, tuo' not 
in tOe fame [[lo~ns; & per Curiam, if the Beturn of tfJlS 
o~ilJtnal [[{tit ball fJHn ill, tue appearance of tOe Wart!' 
(oUlll not bilbe belpeD it, ilS waf) tlronglp (nCillen on bp tue 
otUtt evfne, fo~ 'tin oppo[irum in objeCto. 

(6.) ([oe l1ert IDbJ£ttlOll to tbe JRetutll was, ~bat 'tt~ 
abfurd, fo~ it UJa£) cuius quid em Corpus ad diem infracon
tent' coram Domino Hege & Domina Regina ubicunq; &c. 
parat' habeo. . 

mOlD oIl Return£) nte fuppofrll to be mane in <!!:otltt, ann 
tue }place tnl]cre tue ([ourt9 fit t~ certain ; tb~tefoJe to fap, 
tbilt fJc biltl) tbe 15on!, bcre tn {[ourt renll!" &c. (tubereUec 
tue <[ourt be) ubicunque, &c. in abfurtJ ann illonfcnfe. 

'@:o wIJtcfJ it was nnftuzrci), ~fJat tbe [[toll) Ubicunque 
lUiI£) S~rpl~f3ge ann bOnJ. 

(7.) IDbjettron' tlJ{l t bete is a: Djfcontinua;nc~, Ol at Irnff 
11 Mifcontinuance au to JJ!latt, fOl tbe IDefen'Oant batb be· 
murre'O to tbe [[(tit, to tl)c Berurn, ann to tbe (,[ount 
jOlntlp, ann tue WlnintUf butb JOll1Cn In IDemurrrt onl]? aa 
to tbe <[ount. 

ann IJl9 !anftnet to tue [)£murrer to tuc [[1rft, fa quoad 
placitum pr~diai Jobannis Law fuperius ad breve pl3citat', 
&c. tnbcteag tf]rte WiH3 no }9lea to tbe [[lrit, but onl~ a 
Demurrer, fo no Qtnrtllfr. 

ani) OJ' to tue !DemurrEr to t{Je Return, 'tia difcontinued, 
fino torre i~ uo S@ntlll£C of ~ n(wer mane to it, fo~ U)e Quoad 
if) angIf, (viz.) QlOad pIacitum ad breve placitat', ann not 
ad breve & Retorn' inde placitat', 'US true t()e )Return US 
mentfOnet1 aftertnnrtl!i:l; but tbat wUl not belp, becaufe tbe 
Bepl!, to confineD to t[je (I[1rit ottl!' b!, toe QlloadJl1f)tcb ill· 
wnpa O'obrrtt~ t[)1Z Plea and Demurrer, &c. tuitlJ refpea to 
trJflt Qittent &c. and if rbe Matter fllewn is larger than the 
Quoad, 'tif) 'ufelrh:; dl1il tlO 10, onn fomcttmcs;) makcs tOe 
mooic bictoU9. 
~o wbtciJ it WiH3 nnftl1£trtl anti fo tefolu£lJ, il~ in all 

tlJc 1}DotlltS fupra, thl'lt tOe Wu~ll P1acitum noth (omp~e. 
benD Demurrers, Ilnn llll J§HeatJtnlJS tubatfoeuer, fo~ 'tt~ 
nomen collettivu', fintl t~ ufetl PlOmifctloullp to e~p~Crs anp 

2 ~a" 
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~art of WIeatJfng; anb tbe Jiointaer in Demurrer bere fols: Co. Em. 56, 
loln~ tbe IDefennal1t tn IJi~ OtDtt jfo~m, becaufc tbe (,[om~ 57,89, 

mcncement of tbe Demurrer i~ Petit judicium de brevi & 
narratione prxdict. not rapfn~ de retorno brevis; anD tbts 
i5 in .mature of a 191ea antJ Demurret, fo~ it tonclune~ in 
Qtbatement of tbe [[lcft onlp, (viz.) Q!lOd breve ill. ca{fc:-
tur; tuber£fo~e no Di[continuance or Mifcontinuance of anp 
J'art. 

Nota, 'Ql:bnt aftetlnattJg tbe [)~fenllnnt efcapel.'l from tDr 
~atnJat, tubicb be confr1fctJ in open (!Court on tIle (!Conti: 
tluancc,IDap, tnbitIJ tua5J tlJen teco~nen; nnn tOe @latntiff~ 
p~oceenetJ to tbe ok <If,:i~ent ogainrt btm. ;6~b~' EnL 

DE 

Term. Sana. Hill. 
6 Willielmi 3. B. Re 

Curry rverfos Stephenfon. Hill. 5 Will. 
Mar. B. R. Rot. 37. 

& 
Salk. 421. 
4 Mod. 376. 
Statute ef 
Limitations 

T HE @Iainttff Curry anti bhl mife, al1 anmfni. plcadc~ ro 

fitatrit of one Jackron, b~ottnbt an Indebitatus :ibn AahlOlb1 
. roug t y 

Affurnpfit agamft tbe Dcfcnbant, tnber£in tbC!'an Admini-

beClar£tJ, tbat tbe [)efentlant on fucb a Dap In- frrator; he 

debitatus fuit to tOe \:01aintitfll William ann Anne, ag Ad- ~:l~~l~e 
minifrratrix of one Jackfon in :2 51. fo~ fo mucb ~ol1e!, b!, next after 

tOe DefenDant ad ufum ipforum Will. & Annx tit Admini- :he G
1 

ra~dt-
• • mg c lC tl -

firatrlCl, mi.nifhation. 
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firatrici, &c. of Jackfon ante tempus illud habit. & recept. 
wufcb be p~omiren to Pill'. 

gun tben tue!' "Jew, tunt Letters of Adminifl:ration lUere 
committeD to tbe Wife 011 fuel) n Dap bp tue ArchbHhop 
of York, in tue fame ~eat in lnbtcb tbe actton tna~ b~ounbt, 
1llitb a Profert hie in Curia. 
. 'Qtbe iDefenllant pIeang, tUilt caura aCtionis pr~ditt non 
acerevit pr<£fat. Will. & Ann~ ad aliquod tempus infta [ex 
Annos, &c. 
~be }a)latntftf~ replfen, tbat Jackfon 'Oten on furb a iDap, 

ann ot rucb a Wlaee intellote (tnl)icb in ~tutb mag abobe fit 
~eara befo~e the attfon b~ougbt) but tbat no Adminifira
tion of his Goods was committed to any Perfon unttl rueb 
nIDal', (viz.) ~fJe IDa!? in tbe IDeclaration mentionelY, 
upon mutcb iDap Slnmintftratiol1 of all biS ®OOD% toag com~ 
mitten to Anne, tbe mife, nom n;laintiff, 0$ in tue Dc" 
(Iotation f9 fet fo~tb, Et fie caufa actionis prcrdict. accrevic 
(to tbe ~lafl1tttffJ) infra fex Annos prox. ante diem exhibi
tionis Bi1I~, &c. (viz.) [)n tbe Dap on 1l.1bicb toe Admini
firation was committed, Et hoc petunt quod inquirarur per 
patriam. 

ann upon a IDemutrcr to tbis )Replication tbe ~aure 
Inas; bebaten felleral ~im£~; ann it tua~ arguen fo~ tbe 
IDefenllant, that tue )Replicatton tnafJ HI, bectlufe of tbe 
fpetial ~atter, fo~ tbe ~lahltitT llJoultl ba1lt replieb gene" 
taUp, Quod caura aClionis accrevit infra rex Annos, lUitb" 
out fa!,ing mo~e. 

Surplufage. ~ tnbtcb it trla~ nnfltlerell, tbat tbe fperial ~atter cotlIn 
not burt, if it bin no gooD, fo~ then it wouln be but Sur
plufage; ann bere \l)a~ an lIlfue offeten in tbe )F>lea; ann 
tbat it l1la~ like a fpectill 1Rephcation upon a 10Iea of Nil 
habuit in tenementis, which coneltln£~, Et fie habuit [uBi
cien. fiatum, &c. Et hoc petit, &c. 

'leut Holt Ch. Juftice took Uno ~tceptions to toe [)ecla~ 
ratton. 

(J.) jfitff, '([bat it trlnr; allengen tbat tbc Defennant maG 
flllJebteb to tbe Wlatntitf~ William ann Anne, ut admini
firatrici, &c. Wblch cOlllD 110t toell be, fo~ if tbe Receipt of 
tbe ~o"ep tua~ after tbe IDentb of the 3lnteffate, then it 
lUa~ tecet1letJ to the dUe of tOe ~laintitT~ lJ~netaUp, anti 
not a~ AdminHl:ratrici, &c. . 

9£' Where 9Wonep Due to on 111tefiate ffj pain to a tbttl1 
Jpill1tJ, to be pain obet to tbe allmtni1ltato~) tbere tbe an-

3 ~intfftatol 
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nttnil1rato~ muff neclace agatnff tbe IDefenl1ant, fo~ fo mucb 
~onep t£ceibe'D to bi~ [Ife gcncraUp. 

16ut to tbi$ it tua~ anftlleteb, tbat ttt tbhl <tare tbe 
J.lt)latlttiff~ couln not lleciare tn an!, otfier ~anner, becBufe 
tbts; 25 1. tuna left in CaPe bp tbe Jlnteffate, ann tfie Des'" 2 Saund, 

fennant took it aftet bi~ (tbe ~ttteffate'£J) Dentb, anll long ~~8. See 

l1efo1£ anp Adminifiration granted; ann fo~ autbolttte~ tn nOI~~;:'~:;;ar~ 
tbtg ~otnt tlJ£ <lI:are~ in tbe -/( Wargtn lUere etten. by, antea. 

~be 2ll ~~ceptton Ulane bp tbe Chief J ufrice tuBS, that 
tbe Wonep tuas; tattl to be rcceibcn bp tbe Defennant, ad 
ufum of tbe Il)U9ban'D ann mtfe, tuben ft ougbt to be ad 
urum of the Wife alone, fiJe befn~ Adminifrratrix. 
~o tnbtcb it \11a~ allftueren, tbat tn all actiong b~oug~t bp 

Husband and Wife, tubo is; (lE~eeutri.t 01 anmtrtiaratrfr .. 
tbe <lI:onclufion i~ o~ ougbt to be ad damnum ipforum, 
ItJOtc!) couln not be, unlefs; tbe J1)uabann ban fome ~olt of 
)RigOt Ol W~opertp; anll in tbia ([afe it couln not be to tbe 
Damu~e of tbe lPu~bann, unlefs; tbe ~oltep tuas reccfbetr, 
as tueu to bia fife a~ to tbe dIfe of big [[life. 

')5ut at lengtb, per Holt Chief Jufiice, tbe Declaration 
ir; goon, fo~ it was; nom tbe ufual jfo~m til rutb ~nrer; ; 
ann be ltketuife beln~ tbat tbe J.lt)lea wa~ {Joon (tbo' it wag 
objecten, tbat tbe IDefennant ougbt to babe pleanen Non 
AffurnpGt infra fex Annos), becaufe it appearetJ tbat tbe 
([aufe of ~ctfol1 bin accrue to tbe @Iaintitf aa foon a~ tbe 
90mil1ifiratfon lUar; grant en, anb not befo~e, ar; bp t~e 
Jl.,ettetr; of gnminifirattol1 p~onutetr. 
~ut per Holt Chief Jumce, tbe Replication is ill, be

enufe 'tfa concluded to the Country, bp lUbtcb SWean~ tbe 
Defennont ia £rclulletJ to !Jibe anp ~anner of anftner to 
t!)e fpectaI 9@atter aflen!J£b; attn tbe l\Dlatnttff llJoulb baUe 
relicti all tbat fpecial ~atter, ann conclune'O lUitD boc pa
rat. en verificare. 

1But or; to tbe ~atter in latu coneernirt!J tbe flDperatfon 
of tbe @>tatute of ILfmitatiolU;, be tnaf$ of ®pinton, tbat 
tOe anmil1ftltfUo~ fiJall babe fit l.@earr; from tbe flUme of 
Qi5~flnttl1JJ the 9nminiftration, acco~ntng to Sanford's (!tafe 
citen in Saffin'g <lrare~ ~ Cro.6o>6r. 

3Jungment allatnft tbe taiafntiff. 

Xx Jackfon 
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Jackfon rverfus Colegrave. In the Exchequer-
Chulnber, Saturday 2 Feb. 

IndebitatuJ. ERR 0 R on a 3lungment in B. R. in an Uction on tbe 
~!;iiPffo~l~ CZl:afe, tl10erein tbe l~lainttff nerforeb, toat tbe Defen" 
Wager, or llant indebitat. fuit eidem quer. in 501. pro tanto de-
~;~t! .won nariorum Fumma eidem (tbe l~f{)intitq debit. & folubil. pro 

Y & fuper plgnore, Anglice, it [[lolJct~ lOter eos ante tempus 
il1ud fact. & per i pfum (toe iDefenllont) eidem (tbe ~Iailt. 
tiff) deperditum, ann being fo Innebtc'O, be p~omlfen to pop, 
&c. 

dtpon Non affumpfit pIeaben~ tbe }j!)Iafnttff ban a <!let. 
biff anll lubgt11cnt; anll nom upon 0 [~rit of (!EtrOl blouglJt 
tbat ]ubgUlent l1H1S reUctfetJ, becoufe n general Indebitatus 
Affumpfit mill not He fOl Money won on a Wager, or ar: 
Play, but it mun be latn bp [[lap of mutual Promifes fpe
cia]]y; but tbc (btef JRenfon of tbhl IDpinion wall, becaufe 
tOe ([oun wouib not countenance lIDamtng, bp gibing CUCb 
nn earp )Remenp (01 ~onep won at JPlop. 

*) Lev. IlS. ~ut tbete wafj a * t}!)!£Ctbent lbcwn, tubere an Indebita
~~~~~~n ~ili tus Affumpfit \Das;J b10ugbt fo~ Wonep won at a ~ame callen 
,3,,4 Car.2. Banquefilet, anll 31ubgmcnt fo~ tbe t}!)laintiff, anll tbat lung. 
B.~. Rot. ment nffitU1Cll in a mrlt of cerr01 in tbe C!E~cbequet·QCbam· 
5340' bet; but tbiS woulll not P1cuail, fo~ tbe Beafon fupra. 

~o tOe 3lungmct1t \tiall rebetfen. 
gt toe fame ~tme it tuna alloweb per Curiam, tOat a ge

neral Indebitatus Affumpfit will lie bp nn Infurer of a Ship. 
f01 tOe Pr~mium fo~ wf)icb be enfutcD, altbo' tbe ([on fine. 
ration of fucb 31nfutance, (viz.) ~be f1loiotb of 1L0ffl ill 
l.JUt a C!.1:onttngencp. 

Edmonds rverfus Probert. Hill. 6 Will. 3' B. R. 
;;:.h~f~~~t. Rot. 156. but adjudged PaC 7 Will. 3· 
and Faa is ~ 
affigncd ~or DEBT upon 'mann agoill(f Edmonds in C. B. dlpoft 
Trr~[, 'tlSd Non eft fa8um pleaDeD, tbe t910intUT bab a <!letilf(t 
~~~ P~~i~~iff anll Jiullgmcl1t; anll notu upon a [[ltit of <!fttO~ blougbt 
may have in B. R. tbete were tb~ce cettolS arngnen: 
i;~I~l~~t:g~~: (I.) 1tbot tbe Declaration maa minus fllffici:ns, in Jege. 
murrer, but (2.) t!:but 1utJgment \rilS lJ(\1en fO~ tbe talamtUf, tubCll 
not afrer In it tlJOuln be fo~ tbC iDeferrOllnt. 
:111110 eft Em~- ( ) ii'1t'" t 
'Inn pteaded. 3 3, "'-va 
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(3.) flrf)flt Probert tbe ~Iaintiff in tbe action nfetJ tefo~e 

tbe uerntct (Jib en. 
9ftet tn~icb tbe <Elttt~ on tue JRecO~lJ mag in tuts manner. 
n: Et pr;rdict' Henricus Probert per Jobannem Lilly at

torn' fuum venit & dicit quod nee in recordo & proceffu 
prcediCt' nee in redditione Judicii pr:rdiCl:' in ullolefr erra
tum & petit quod Curia, &c. proeedat ad examinandum 
Errores. 

ann upon opening tbfg lRecoto, it UliU$ flgreClJ per Cu
riam, tbnt tbig gm~ltmcnt of SllBatter of Jfact, anti ~at~ 
ter of La w, was double, GnO moulll IJoue been iii upon ft 
general Demurrer; but tlJc tlbbontOlJC tbcreof IS noW loft 
li~ 19lrabtlllJ in nullo ere Erratum. 

]It mil.£) llkctuife tllJteetl, tbat tue <!Enttp on iR£coJtl of 
Probert's coming by Attorney after it lUt1£' aIletllJelJ in tbe 
gmgnlufnt of toe Qftro~g, tbat be tuna dead befo~e tbe iller.: 
nut, ig fenfirfp anb abfurD. 

15ut uS to tb1!l Watt£t, tbe firll jf'tlult waa tn tbe JPlafnl' 
tiff in tue [[(tit of Qftto~; fo~ after be uan nlleilgcn toe 
IDeatl) of fbc ll!>lafntiff in tbe o~ilJtl1ul Qittfon, be ougbt not 
to tJabe mane fbc common Cltonclufion ar; in otber ClCufn,; but 
be l1)oultJ babe conclunen bp Pl6ptnIJ a Sci' fa' ad audiend' 
Errores againtl tOe qf.te£uto~ o~ ailminflltato~ of Probert; 
ann if tbe ~bettff (Jan tetutnctl, tbat Probert mia; aUbe, 
tben be mtglJt come in ann plcan in nullo eft Erratllm uc 
fupra; but tf be returneD Scire feci the ~.t£ruto~!1 o~ anmi:: 
niUeatol, tl)at wOllIn be a fufficicnt ({!)lounll fo~ t~e Cl.!:aurt 
to Placeen finn to eramine Q1;tto~a, &c. 

~[1bfrefole, becaufe tbe ~Iatntiff ill tbe mtit of Q1;t .. 
tOl boo not pllrfuen tbi5 ~etbon, the 3lu'Ogment ltJa~ af" 
firmeil, no 150np appearing ro~ bim. 

fPoweber,tn * Dove and Darey'fJ <!tore, tbe <!ErrOl in Jfalf * Sid. 9~. 
tun£' amgneo, tbRt tbe 1j!)laintUr in tbe ClEjcttment, tJien befo~e Raym. ;9-
31UDamellt, anlllJt~ gttome~ pleanen in nul10 eft Erratum, fo~ 
tbat tbe }l)luintiff \t1a~ lining at fucb a J~iace, &c. upon lUbicb 
tbep mere at J!tfuc, ann it was fOllun, tbat ~e mas beab; 
anD tbereupon tbe ]n'Ogment war; trberfelJ, fOl tbtll c.!Etro~ 
founl) bV tbe 31urv; anD Hol t Chief J uftice rcmembereD 
tbts Cltafe, ann fatn, tbllt it pUiilen tbe QrOUtt fo~ fome 
fl/:tme, ann tbat tt \Das not fullp tepo~tetl, ann tbat be took 
tbe lLatu to be otbertllife. 

Xx 2 \'Vard 
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Ward 'Vcrfus Everard. Hill. 6 Willi. 3. B. R. Rot. 
718. 

5 Mod. z5· ' I N Replevin, &c. of <!rattle talten in Qllarrington in Lin-
I Salk. ,9°· colnfhire. 

A
Grant'toyf afu ([be DefenDant maDe Conufance as Bailiff to Carina 

nnm 0 '. 
100 l.per ann. Hetley, anD ElIzabeth Enghth, mtooms, fo~ tbot tbe 
to.5 Perfons, ~Iacc tnbctf, &c. maa )lDarcel of a ~£truage ltIbereof Sir 
~~'~~C~Oo~ Robert Carr, Bar. 1.Ua~ (eifeD tn JFee; anD betng fo fcUetl, 
th~n~, ePc. llin, upon tf)c fecond Day of March, Anno 1638. per quod
thI, IS afeve- dam fcriptum fuum obligatorlum (& quoad diem & menfem 
ralRent. fine datu) fed geren' datum in eadem ann. 1638. grant 

'f< Thefeare 
the very 
Words of 
the Deed. 

unto tbc faiD Carina and Elizabeth bp tbe marne of Carina 
Cromwe)J, linD Elizabeth Cromwell, attD to Pembroke 
Cromwell, Henry Cromwell, anti Anne CromweH anD tbetr 
gmlJtl£1, one Annuity or yearly Rent of -I< One Hundred 
Pounds by the Year of lawful (!fllglil1J Money, (bl;.) 
Twenty Pounds a-piece, to be equally and refpecUvely di
vided amongfi them, and to be Hfuing and going out of the 
lLocu~ tn quo (inter alia) to have and to hold, perceive 
and enjoy the faid Annuity or yearly Rent of one Hundred 
Pounds by the Year unto the faid la£mb~olte Qtromtuell, 
and the other Four, and to their Affigns refpedively to e
very of them Twenty Pounds, from and immediately after 
the Death of the Lady anne Qtarr their Mother, for and 
during the faid Term or Terms of the natural Lives of 
them the (aid JF)~ l!J. g. <!C. <le. and the Lives of them, and 
every of them refpeClively ~ payable yearly during the [aid 
Term or Terms at ~iclJaelmas and ·JLalJP:[)a~. 

And farther, that upon the Death of one of the [aid 
Parties, (b{~.) Wl. l!J. 9. Qt. o~ (If. which fuall firf\: happen, 
the Annuity or yearly Rent of Twenty Pounds pet ann. 
formerly due to the Party - fo deceafed as aforefaid, {ball 
be yearly paid to the other four furviving Parties at the 
Feafl:s aforefaid, during their feveral natural Lives; (tbe like 
upon tbc [)eatlJ of tOe (rcon'O ann tbitD lDart~, but 110 far· 
tf)rt,) and that then the faid feveral Annuities or yearly 
Rents due to the laft two furviving Parties, amounting to 
the Sum of Fifty Pounds a-piece, {hall be pa,id to them re .. 
fpectively at the Feafts aforefaid by equal P'lrtions, during 
their natural Lives. 

I 

And 
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And if the raid Rem of a Hundred Pounds by the Year, 

feverally divided to the Parries aforefaid, or any Part 
thereof lbaJJ happen to be behind, then to difirain, 6c. 

tl1:lJen tl)e IDefentJant9 fet fOltb, tbat all tbe ®~t1nte£~ 
torte beOD rrcept tl)e fafo Carina and EHzabeth. 

Et quia omnis ilia annuitas five annuaHs redditus quia
quaginta librarum feu feparal' annuitas viginti & quinque 
librarum iIJos Cafinam & Elizabetham fie ut prxfertur 
contingen' pro quindecim Annis & dimid' unius Annifinit' 
(at lLabp,i)a1' 1672.) in toto fe attingen' ad 7751. nee
non omnls ilIa annuitas five annual' Redditus 100 I. feu 
feparal' annuilas 50 L ipfas Carinam & Elizaberham fie ut 
pr~fertur contingen pro viginti Annis & dimid' unius An
ni 60it' (at JLatJp,[)ap) prox' ante pra:difr' tempus quo, &e. 
in toto fe attingen' ad 2200 I. eifdem Cariner & Elibazabe
thx aretro fuer' & infoJur', (viz.) Medietas inde utrique 
eorum, &c. fOl tbfs tbe [)efel1bant matJe eonurance, &c. 
~be ~latntltt p~apeb Oyer of tbiS @lal1t, ann It appear. 

fn to be b1' DecD W>oll ttJUfJ ! 
a: To all Chrifrian People, &c. and conc1uded thus, In 

Witnefs whereof the Parties to thefe' prefent Indentures 
their Hands and Seals interchangeably have fet, the Day and 
Year fir{\: above- writren 1638. 

'16ut tbere maa no Day or Year before named tb~ougfi~ 
out tbe lUboie Deen. 

~bel1 tbe Jj:)faintiff pleatlen n Plibate fUf of i\1larltament 
malle ann. 16 Car. 2. 1.11.' tDbtcb Sir Robert Carr's Efiate was 
fettIed, ann put out of bi~ Womer to cbarge at an1' {tfme 
after I April 1619. anD abera, tbat tbis ili5~ant lUag not 
maOe upon, (l~ at anp ~ime befo~e tbe fain I April 1639' 
ann J!tfue 1l1af3 ioinl:n upon that Wloint, lDbtcb lDa~ trieD at 
')Bar, anti tbe Defcntlant batl a dlerDHf. 

ann now it was moved in Arrefl: of Judgment in '16ebalf 
of tbe IJ:>Iointitf, fo~ tbnt tbe Defenllilnt baD mane a joint 
Conufance ill tOe monte of Carina Hetley, anD Elizabeth 
EngJiCh, tubicb cannot be none ~p law; fO~ tbep lnere net~ 
tbft 3lointenants .. O~ ~el1anh; in ~ontmon, becQufe bp tbe 
®~ant, tfJc JRCtltfj ate febftal, ann not one entire Rent, 
fOl tbe ®~alltol DeUg-ncb to grant fiue feberal Bents, (viz.) 
20 I. per ann. to cacb ~Nttt£e, ann tbat no ~urlltl.lOlfbip 
tlJouftJ take l0facc, tul)lcb is;; betp plain bp {)(u QV~anttt1g Oller 
t()C al1l1uitp to tbe ~UtbibO~9 of tbem tuba firff tlieO, lnbtcb 
llJoulO bflue been tole, if tbep ban a jotnt ~ffate bcfole. 
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"" II H. 6. 
I I. b, 

'1\3cfine~ tI]e [[io~nt3 refpeCtively and feverally ore ufen tn 
aU tbc necc1f('lr~ ~lacc£) of tue ®~nnt, 11Jbfcb fiJ£hlS tl)at t{Je 
~~anto~ il1tenl1en to !Jibe feb£tul m.enta ; fo~ tue Jaatur.e 
of tbe mo~n RefpeCl::ively irs to make tbat febfttll, llibicfJ 
otbctltltfe wOllIn be jOint, ann to aboin bain JRepetitiOtl9 of 
one ann tbe fome C!Erp~eftlon, tubicb muff be ufen tnitbollt 
tbe [[lo~n, aa it appeacg bp tbe Jfo~U1 of * ~leaning. 

tlCberefOle it tuag cOl1clune'O, tbat tbefe were feberal 
JRcnt~, anD coult. not be jotnen in one ann tue f«me Avow
ry o~ ([onufance; but tl;at tbe IDtfitctrers attn tbe Avow

t. 17 Aff. pla- ries ougbt to be t febetnl, il~ being upon CCbernl QtttleSl to 
etto 10. 'h'11" rt 1!:l r do & 

Ran. Ent. 
622,62.5. ft. 

Dyer 306, ul In ..yet on(l.', . c. 
3°9· 
ero. Eli'l.. 340, HI. 637 651' Yel.,.,,24· Cro. Car. 154· W. Jones 2.°7. 

Econtra. !lDn tue otbet @>itle it trHlfl arguen, tbat tbi~ ~lDnt ftJa~ 
joint, ann tbut it lUafJ one entire )Rent of 100 J. per ann. 
lltillltfn to aU tbc ®~ante£g, fo~ tuat tbe bet!' [[totllg of 
toe ~~ant ate of one Annuity O~ pearlp IRent of 100 1. bp 
tbe !?e~t, ann tue [[to~tla, (viz.) 20 1. R=piFce to be equal
ly and refpeCl::ively diVided amongrt tbcm are fubfequent, 

* Knight's ann come unnct a * (viz.), wl;icb fiJ(lU~ tbat tlJfP ftJoultl fiJate 
~'t~p. it equaUp between tvem, but notb not feber tbe®~ant 
z Roll. Abr. tnbicb tnas jotnt befo~£. 
90. gfter febetal IDebate~, 3!uff{ce Sam. Eyre tJeliueren big 
! ~:~~'2~::' ®pintolt fo~ tbe )13lafnUif, tbat tucre were feveral Rents; 

but Holt Chief Junice l'Ioubten., altn tucre being no mOle 
31utJgcS$ in CltoUtt, no 3lungmcnt wa!) gtuen. 

1l3ut fomctfme aftet1.nattla tIJe ~~nntee~ tOClk netu Dft 
fir£tfe11 feveralIy, ann upon new IReplebinf5 b~oUIT{)t, tbe!, 
mane feberal abOw!ie~ R$ fo~ febetal U\ent~, ann tben tue 
~attiea agreeD, ann notbing fattbet waSl bone. 

@>ee Mich. (4 Car. 2. Rot. 583' Hamerton verfill Cley~ 
ton & al' in C. B. wbtcb was an gbO\lJ1P upon tbi9 lJetp 
®~ant, onn tbe ii)efennontg mane Q!onufance (tn R~pIevin) 
os 15ailtffa to tbe fafn Henry Cromwell, Anne, Canna, and 
Eliza beth jOlntIp fo~ )Rent ftrrcar. 

~nn upon 0 Demurrcr to tbe c.!!:onufancf, tbe"@laintitf 
t 'The Rule IJi.l'O "* ]Ullgment, fo~ tbe lRcl.1fon fllpra, becftufe tbefe Were 
for Judg- feveral Rents. 
mene was 
Paf.16 Car. 2. 

J.dgh 
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Leigh ruerfus Brace. Hill. 6 Will. 3. B. R. 
Rot. 929. 

T -I P 0 N it fpecial dter!Jta in ~jectment, tbe Qtafe \l:laSJ 5 Mod. 266, 
L a~ foHow£tb! Conveyance 

• t'. -r f f . J'I JL . ~ by Way of jJ. Walter Brace belllJJ ,Chell n lee 0 tlJe anl1£t tit ~ue= Ufc fhall be 
fiion, malle II boluntarp feoffment tbeteof to A. anl1 B. finO confirl~ed 
tbcte fpetrs, to tlJ£ (Ilfe of Walter Brace fo~ JLIfe, ann after- ~~~f~~~fj~~ 
marna to tue ([lfe 0 r Thomas Brace ann bt~ fpefca fO~ eber ; of the Par
ann for Default of Iifue of the Body of Thomas Brace, tics. 

tOen to toe mfe of tlJe rfgfJt fPeft~ of tbe fatn Walter Brace. 
Walter Brace Oien, ana Thomas enteren, ann £11.' bta rum 

trebifeb tbofe lLanO£' to tbe JLelfo~ of tue JjDlatnttif, flnll 
tOen nien tuftbout ltfne, ann tue IDefennant tua~ ri!Jut iJ)£lt 
to Walter the Feoffor. 

'QC:Oe ~u£fiiol1 Wil£), [[tbetber £1p tbe JLfmitatton of tbe 
<IIfe£) in tbt£' jfeoffment, Thomas Brace took an Eftate in 
Fee-fimple, or eIre but an Eftate-tail only, (a£; if tt ban been 
in a Will) fo~ it mas agreeD on aU @>ines, tbat fucb a ILf= 
mitation in a [[{til woulb be onl!, an (!];ffate;tail, becaufe * I Roll.Abr. 

tbe :+ JLimitation of a JRcmainner oUet UpOIl biS npfng ~~: Rep. 
without Hlue of his Body, llJetus, tbat it WitSS onlp intenn= 253, 28 5-
eb tbe Heirs of his Body, anb tbe 3lntentton of tbe ~etla:: Style, I \. 
to' "'oberml f1irl ~[1i11 344· Bee .< e t) U \I. • Cafe. 

13ut tbi~ being a ([onbepance in tbe ILffe-time of tOe 
,feotfol, mouln make a iDiiference, as ft lUa~ objecteb. 

Sed per Curiam, 3lt makes no Difference., beeaufe it 
lUlU'; a <ltonbepance £11' Way of ure, mbfcb batb been alwapa 
(Onllrllen like milia, tuftb JRefpeff to tbe 3lntention Of tOe 
)patties, ann fa not ticn up to tbe firttt 10lm~ of <1tonbepJ 
anCCll at <lI:ommOlt lLaw. 

anll fo it wag aOjungen in C. B. upon tbiSS betp t Deel1, t Bl't'lL'fen 

upon a fpeeial dlcrtJict tbere, upon tubicb Jiullgment tbe ~ol~e verfiu 

notu DefenDant tecobereb tbe @otrcmon; ann fo tbe .lLeffo~ Hi~J. e~r~VilI. 
of tbe 191aintiff b~oUrr[Jt bia QEjeffment bcre. in C. B. 

3!uogment fo~ tOe DefentJant. R0t. 575 

DE 
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Mafiers rverJus Lewis. 

5 Mod. 75t 0 N E Mafters, tuba tua~ late l!>uGbanl1 of tbe 
~~~ccedings IiDlat~tiff, lUaG tnbebtcb to Gosfrighr, anb Lewis 
on a Foreign tuna mbebteb to Mafi:ers bp fimple ~ontra(f. 
Attachment, Mafters bieb 3111tctlnte in London, anb tbe 
no! good. l\31aintiff Alice, bfa [[If'OolU, fuctS fo~ Il...etter~ of Admini

frration tn tbe 0pfrittml (.!Court, aJJainft tDbtcO Gosfright 
fnteteb a Caveat, anb penDing tbe IDifpute about tbe Cavear, 
be febieb a 19lailtt in tbe ~beriff's QJ;ourt of London a" 

* Becau[e, n-atnft tbe ok Archbilliop of Canterbury; anb upon Non eft 
~1l ~dmini- inventus returncb, a fo~eiJJn attacbment ilfueb to attach tbe 
g;:~:~~, the Debt in tbe fPanbS of Lewis, hllJicb was acco!tJinJJlp bone; 
Ordinary re- anb aftetlUarbG tlJctC lUB!1 ]utJlJmcnt alJafnff Lewis tbe Gar. 
pprc0ntsfthlc nilliee, fO~ tbc mon.appearance of the ArchbHhop, a"o'o· Cf]on a t le . • ~ 
Inrcfiate. tng to tbc <I1ra~e In <[ares of Foreign Attachments. 

aftetlUartJ~ anmintfftation was committetJ to tbe)[ll[atn· 
titT, anb llJe, U!1 anmillifftatrtt to bet late JpuSbano, b~ingll 
an Afl'l1lnpfit agnhlft Lewis fo~ tbe ~O"f!, nue to bet In· 
teffute. 

dlpon Non Affumpfir pleancn~ tbere )1!)loceebfnlJ9 were 
uiucn tn (lfuiocuce fo~ toe !Defenoant tn bis iDtfcbarJJe at tbe 
Nifi prius ot Guild-hall, London, be[O~e Holt Ch. Jufiice; 
nun be otbereb tbe lUboIc ~attet to be b~atun up, anD it 
(!tore mane of it, tubicb tuna acco~nil1lJf!, bone. 

anb nolU it lUng argueD fo~ tbe [)efcllbant Lewis, tbat 
IJete \nOS a jlutJrrment agoinl1lJtlll fOJ tuhl ~onep upon tbe 
Foreign Attachment, lUbicb be couln not il\)oitJ, antl tbcte. 

3 fo~e 
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fo~e ltO iReafon tbat be fiJouID be noublp cbargetJ; ann tf 
tbia ]ui.'lgment fg erroneoua, tOe l13laintfff, o~ tbe ~rcb· 
ililbOp map b~fng n Wrft of <!Etto~, o~ tbe anmtntffratrt.r 
nUlp put in 13ail fOl tbe ArchbHhop tn tbe ~beritf'Sl QL:ourt, 
anD fo trp tbe c.!I:aufe of actfon tbert. 

anO it tuas; fattber ilrlJUeD, tbat tbc ®tbinarp i~ account~ 
able, eben after Adminiflration grantetJ, &c. , 

®n tbe otber ~i'be it waa fain fo~ tbe ~Jafntitr, tbat tbe Econtra .r0~ 
[iuetliol1 is; not, [{(betber tberc ia fucb a Cufl:om in Lon- the Plamtltl. 

don, ut fupra; but wbetber tbi£i <!Cafe hl tuttbfn tbc ~ullom 
of Foreign Attachments; anD certainl!' no affton tuill lie a~ 
gafnft tbc Ordinary, unler~ be batb Affets in bis; l!>anD~ at 
tbat ~imc tubcn tlJe acUon is; b~ougbt, wbfcb of Eeceffitp :'~~~:I~~;~ 
muff be aUeiJgeiJ, botb in tbe [[lrit anD itt tbe Declaration. floc's C.1je. 

anD it tuna inulleD, tbat no @luft coulD be maintaineD a~ 
gafl1(f tiJe Archbifhop, anD 'tia plain tbnt be coulD Itot babe 
nnp affton agatnfi Lewis fo~ tue lRecoberp of t~hl Debt; 
fo~ tbe 6DJ'Ofnarp (oulD neber maintain an affton fo~ tbe ar= 
{etg of an Intefiate. 

anD 'ti~ to be obfer1lei:J, tbat in tbefc <!rafe~ of Foreign 
Attachments, tbe @>uit againn tbc GarnHhee its fn JRfgbtof 
tbc [)efenbant agatnff tnbom tbe o~iginal 191afnt mats 1£# 
bieD; but bete tbe ArchbHhop, \l)bo waa t~e o~tgfnal iDe# 
fcniJant, coulD not maintain an!, affion againff tbe Gar-
nHhee, anti bp ([onrequenre no otbet lSerfon can no it in Dyer 247. a. 
bia JRigbt. 

[[lberefo~e tbe ~ummon~ of the ArchbHhop, flp attacb~ 
tug tbe Debt ttl btg Qanba wag meerll' \loin, becaufe be ban 
no JRiglJt to tue [)ebt~ ttO~ anl' ~eanSl to teronee it. 

anD If tbfa WlaHice l1)oulD be allomeb, tben [)ebt~ upon 
fimple Contract woulD be pain befo~e Judgments, becaufe 
tbe Cufl:om of London warrants a ~Iafnt in Debt bp an 
QJ;~ecuto~ upon a ftmple Qtontraff; befinea, tbta woulb be a 
®CtlI1S fo~ eller!, ([r£Dito~ to be bia omn <!rattler, ann Ca 
tnaffe tbe Qi500iJa of tlJ£ ]nteffate Uiitbout BemeD!'. 

Et per Curiam, '\tbe Foreign Attachment la onl!, a -Curia. 

~eana to enrOlee tbe {)efennant in tbe oHgtnal action to -
appear bp Attaching bia ®ool1a on Debt in tbe 1l)t1nDl1 of a 
third Perron, wbo t~ tbe Garnifhee; but bete tbe 6D~tJfnatp 
batb 110 JRigbt to tbe Debt, ann tberefo~e out of tbe S.ea~ 
Con of tbc Cufl:om. Sed Adjournatur. 

3Jn Michaelmas· Term, 7 Wi1li. '(lC[JtS; <Zrafe lllafJ maben 
again, anti tuen per Curiam, tbe 3iullgment tuna gtben fo~ 
tbc J.13latnttff, ilUn tbot tbts; p~£tenDeb QIuffom lUna uurea
fonable, anti boil', tbo' tbe I)efemmnt p:otJucetJ reberal JRe" 

y y col.))); 
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CO~nf3 of tbfs <rlfage fo~ about I 00 ~ears fact paff) but none 
lUcre controverted. 

Fuller ruerjUs Fotch & are 
:a~!~n~;m_ TR~fpars againll Fotch ann otber ([ommfffioners (if (!Et= 
miffioners of tlf£,. a~n tbclr turner £iDffice!g, fo~ <!CakfnIJ tbe ~one1! 
~xcife. Of tOe Jj)lamtltT b~ <rltrtue of a marrant from tbe ([om# 

mfmoner~, upon a jllIngment giuen bp tbem agatntt tbe 
~latl1ttff, upon nn ]nfo~t1lation ngainft tim fo~ erecting a: 
nem [mall) fat, anti ufiuiJ it tuitbout ,floticc, agafnff tf)e 
~tatute 3 & 4 W. & M. tubfcb \nag mane fo~ o~nettn!J tbe 
IDutp on Low Wines; anll tbC ~on£p tuas taken fo~ tbe 
jfo~fl'tture IJIUen b1' UJiit @Dtatutf. 

'flCfJc [)efent'lant bfi1:l!ng pfeanrn mot guiltp, tbe (['aure 
lUa~ trietl at tOe Nifi prius befo~e Holt Ch. Jufiice ilt Lon
don, ann be gn1:le in ~btnence tbf~ Information, Judgment, 
ann Warranr, &c. 
~o tut)tcb it tuO!3 ob/etten, 
(I.) ltbat tbe ([opp of tbh, Qtonbfffion War; no QEbiDcnce, 

but tout toe o~flJit1at 1300k of <!Enttp ougf)t to be p~oDucetJ. 
Sed per Holt Ch. Junice, 'Qrbc ~opp mop be giucll in Evi

dence. 
(2.) 'C!tIJat it ougtJt to be p~oben, tbat tbe <!tommiffionerr; 

bill gtbe tbe Jiungment rcciteD in tbe ([[oP!' of tbe czronbiffion. 
[[lhtcb Holt Ch. Junice nenfrtJ, becaure tt p~oUeD it [elf. 
(~.)tQtfJat tbi~lu'OlJment is not petl'tl1pto~p, fo~ tbe JJ3fatt1~ 

tiff' tn tbt~ gerton ia at !Libertp to bifp~o\Je tbe ([rutl) of tl)c 
~attct of jfait, upon WlJtcb tbep grounDcll tbeir lUlIgment. 

Sed per Curiam, 'Qtbat tua~ benicD upon tbtll IDtbFtfit!', 
(viz.) 'm:bot if tlJc <[ommiffioners baD intetmcDlcll wltb t1 
ij:bfl1g tulJiCb \1la~ not wltbm tbett: Jiurtsllittfott, tbcn alI i!l 

Hardres 47 8, coram non judice, anD toat run1' be gillCtt in (lCbi'Ornrc upon 
~~~:c~8r~395' tots S.UHol1; but 'tt~ otfJntvife if tlJe1' DtC onIp miffaken in 
I Vent. Z73. tbde J]ungmcnt tn a W1ltter lDttbtn tbefr <.!tot1ufanc£, fo~ 

Where a poor 

that t~ not tnqutrable, otbertutfe toan upon an Appeal. 

The Kina ruerfus lnha{itants of Tidhall in N or
folk. b Filed amonrfJ. the Orders Hill. 6 Will. 
& 

0 cJV 
Mar. N 21. 

f;;a:i~~:illg ON E Searle, Bnn biS [[life, came from tbe 19arifi) of 
Certificate TitfuaJI to tbe J;JuttllJ of St, Nicholas in Ipfwich, ann 
~alligain a t"ete be bwElt from tbe l'aear 168o, to tOe !.@ent J694, 
"ett emenr, !J ~ 
where not. 3 ltlblcb 
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tuI)icb Wil£5 fourtHIl ~?i!r!J, in ful)tcl) -m::tme Oe biln twC! 
Chiidren bom Ulftf:, anti being unp pOOl, the Recorder of 
Ipfwich ann nf1otr)ft jiufIic£ rmmc on ~!tJft to rcmotie [jtrtl 
to tfJe l\!>ilrHlJ of Tidball:, rcctttn[1', . . 
. ~b!lt whereas @lel1t1e and his VVifc h~d for feveral Years 
been permitted to dwell in the Pariili of @>t. Jfltcbola9 up
on a ~£ttificatc from the Parfon, Churchwardens :ind 0-
verfeers of the Poor, ontLof f~uerillotber chief Inhabitants 
of tbe WarftlJ of Tidball, olrmUllJ biOI tOe fain Henry Searle 
to be an llnOabitallt tl)ere' ; nub tl]et£bp PlomifinlJ to re~ 
cctbt lJim, {Jisl [[life anti .fmnilp at anp ~itl1e after, anti 
tnben be O~ tfJep ffJouln be feut to tfJe fain l@atlfiJ of Tidhall, 
o~ iIJonfn be II kelp to be cf]arrrnbte unto tbe fain W>arifiJ of 
St. Nicholas; «UD IDatb Olllling been mane befo~e u~, tJ~ 
one of UG, of tbe t[tutfj of' tut Cmil Certificate; ann U)e 
fJrbutcbttHltOeng of St. Nicholas now complaining, &c. anti 
tubetfna upon nue Qf rilmtiHltton 0 f t[Jem tfJC foin Henrx 
Searle and Manha his Wife br us, toe finn tOilt t{Je laff 
lSIt1C~ of t{Je Icn-al @JrtUemcnt (If tbcm nnn tbeit two <lrUil~ 

. "Jen tun1,), ann 19 at Tidball ofo~efnto; tlJefe ate t,lJeI:efOle, &c; 
{[bis 6V~n£t tuas confitmen upon an Appeal, ann after, 

tnnrtl~ botf) t(Jc (,lIiJ Q~ner~ tutte l'l?ntoben into B. R. bp 
Certiorari; flUO now )t tna~ mouen to qtHlllJ tfJe o~ilJi"al 
§iDJ~£t, rOJ tbnt the 31uOgment of tut twd 3]utHCCG walt 
(ounnell Oil a Mi!takeofrhe Law, tbep app~efJel1tJtnlJ tbat UJiS 
Certificate Din N£bftlt tbe IDpetatfon of tbe lLatu in lJatning 
il @)ettlrment to Searle, &t. [[lb:reag a Certificate amOUtlt!S 
to no mo~e thO" il perfonal Contract; tlpon tn[)fcb an ~htion 
nttlJlJt He, but couH) hot potnbfp bar ~earle, from tOot. 
iR ig{Jt of ~£ttlement tp{Jtcb (J€ baD naihcll in tbe };)m:ttb of 
~t. Nicholas bp bt15 long JReliOence tlJer·e. 

gnO fo? tlJia !ReMon tbe ID~net IDa£1 quaa)cn. 
Notl; '<the Law fa finc.e fettlctl bp tue @JtatUte 9 & 10 

Will. bp tul)lC[) 'tig mane (£ttain bp ttlUat ~catt£1 a ~mi 
~Otlil1ff n Certificate, fiJili! gain n 0ettlement, ano wbere not~ 

Young q;erJUs ~i.idd,. u~i', &c. Ihtranir Parch; 
7 Will. B. R.. Rot~ 18 L 

I, Ndebitatus a!fump(jt, fo~ [[(ores foln ilnn nclilleretJ. 5 ?\fod. 86. 
SLOe DefenllatU ptrancti, t(jat aftet tbe ~~Othtfr£1 ill tbe ~~~~~. ~~~. 

i[)eclarution mentioneD, (viz) on fucb a iDilp Of gaue anO ccprancc 

lJeliberen unto tbe. Jt)l'atnttff a Bever- Hat in ~ati~falfton ~t\fidbd . 

ann [)iCcbflt!Jt of tbe:flliil r~petol l.9~omtrca in tUe Vecln. ~a~~f:ai~~. 
Y y 2 ration; 



348 Term. Pafch. 7 Will. 3. B. R. 
ration; anll tbat tlJe 10laintiff tben nnn tbetc ball, anti ac
cepted the raid Hat in full @atisfattion anti i)ifcbatge of 
the t9~omtfes, & hoc, &c. 

fIL~e @Iainttff replpell Protefiando, tlJat the DefenDant 
neber gobe bim (tl)e ~laintUf) anp fuch Hat tn ~attllfaift. 
on anb Dtfcbarge of tl)C faill @~omifes, pro placito dicit, 
tbot be ueber accepted a Bever-Hat ill @atisfaction anD 
DtfCl)arge of tbe faro @~omifes, prout, &c. & hoc petit 

. qUQd inquiratur rer parriam. 
gnll upon Demurrer to tbiS Beplicat{on, it lUas lletp 

mucb {nOffelt, tf)at tbe ltrue tn tbts (!taCe ougbt to be upon 
tbe giving in SatisfaClion, anll not upon tbe receiving in 
Satisfaction, becaufc eberp ~tft o~ U)apment muff be lIitea" 
eb bp bim tuba gtbes o~ paps, anb not bp bim bll)o receilles 

* 5 Rep. it, as it mas refolbeb tn ok Pinnell's Cafe. 
~ijlberefole tf'tbe l»latntfff lIib receive the Hat of tOe De .. 

frntJant, unD be'iJuue it in eatisfaction, &c. tlJen tbe 
~fatnttff bab it in ~tisfaHton, &c. tbo' be mtgbt take it 
lDitb an 3lntcnt to opplp it otbetblffe ; on'O tbct£fole tbe 3Jr .. 
Cue flJaU not be upon btG Acceptance, but upon tbe Payment 
InbtCb is tbe p~inctp£ll ~att£t tbat gut'OfS tbe otber; fed 
ad journatur. 

• Winch. 76. anb upon Monday 18 Nay. 1695. it mas mOb~lI aJJtlfn, 
Stile 239. anb tue <!Cates in tbe ok ~argtn Inete ttteD to momtalU tbe 
3 Brownl. 31true fupra. 
~:~n It~·t. Et per Curiam, ~be ltrue is tueU enougb, anb tbat tbe 
45 1• lUbole ~attet conCerninlJ tbe W>apment as tueU as tlJ£ Ac-
~ ~epE 7~'of ceptance tn @ati£;fnaio!t wouln be trie'O upon thiS 1true ; 
ife~:oe·: ann it map be taken ettl)£r [[tap, (viz.) ijIpon tbe Delive-
Cafe· ry in Satisfaction, ol upon the Acceptance in Satisfaction, at 

(!flection, &c. 
anotber £1Dbjectton bl? tbe W>lofnttff's; Qtotlnfef lUas to tbe 

jfo~m of tbiS @lca ; fOl tbat it bla~ pleanell to be giben in 
@Vatfsfact{on anll Dtfcbarge of tbe JF)lomifes, &c. lUben ft 
fiJoUll1 be pleabeb in @>atisfaHton of tbe ~onep mentioneb 
in tbc 191omtfcs, anb not of tbe betp ~~Omfre.s'. 

Sed non allocatur; ~o lUbgment tuas giben fo~ tbe 
Il3latntfff, tbat be ban tenbeteD tl gOOll 3lt1i&e lUberein tbe 
iDefenllant ougbt to babe joineD. 

The King ruerfus Walcott, on the Crown-Side. 

4 Mod. ?95' W R I T of (!fttO~ bloUIJ{Jt bp Jobn Walcott, Son and 
~t: Adj. Heir of Thomas Walcott, to teberfe an attainl1er 
2. Sdk. 6'3:, Z (If 
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of High Treafon againll biS fain .fatber, mba tllllJl e.tecu~ 
teD, &c. . . 

~bf~ [[Irit waa nit£cten to tbe ]!utlfus of ®oal,iDelibe. ~~[~n~er In 

tp of UJe @~ffoners in Newgate, fo~ toat Tho. Walcott Wt1~ fo~ rcv:rr:d 
trieD anb conbicteb at tbe Old-Baily, a~ being concerneD for omitting 
oll'ainff tbe JLife of Car. 2. in the Rye-boufe-Plot· anD tbe ~here ~Vords 

!.) " ~ lpfoq; 'fIu:ente 
Jlntuctment, ([onbiHlon anb Jlungm£llt tbereon bnnlJ certt· comburent";. 
tieb upon tbe [[{tit of QErrol, it appeareD tbat tbe Jlung, 
went wa£t tbu~: 

tf. Conceifum eft per Curiam hie quod prcediCt' Thomas 
Walcott ducatur ad Gao)am diCti Domini Regis de New
gate unde venit & ibidem fuper Bigam ponatur & abiode 
u:que ad furcas trahatur & ibidem per collum fufpendatur 8( 
vivens ad terram profiernatnr & quod fecreta membra am
putentur & interiora fua extra ventrem fuam capiantur & 
in ignem ponantur & ibidem comburentur & quod caput e
jus amputetur quodque corpus ejus in quatuor partes divi
damr & quod caput & quarteria ilia ponantur ubi Dominus 
Rex ea affignare voluit, &c. 

'ijLbe QErro~ infifie'O on tuaa, tbe fJDmfffion of tbe fonotu~ 
fng [[IOlb9 in tbe J)ungment, (viz.) Ipfoque vivente, or in 
confpeClu fuo, l1ettuccn tbe mo~n~ in ignem ponantur anO 
tbe ~lo~n Comburentur, fo~ tbe ~loltJn ipfoque vivente S!aundf.plae 

. f Clta Coron~ ann In con pectu fuo/are all onr. 182, 

anti after long Debate: tlJe ([OUtt of B. R, teberfeti the 3 Inll. 21 I. 

31ungmrnt fo~ tOe ®mtmon fupra ; fo~ it was bel'O to be a 
material Jj!)att of tbe ~uDgment, anti upon a [[1ttt of ~re 
to~ tn tbe Jl)oufe of II..O~b9', tbis ~ungmcnt of 1Rcbrcenl 
tna£s affirmetJ b!, a ~ajolft!' of one Vote. 

Nota, f[(Jat upon great @>earcb of JRrco~n~ of attain:: 
bers fo~ Treafon, fo~ tbe @)pace of 150 Years back, it ilP~ 
praret'J, tbat tbefe Glo~bS were gcnetall!' inferteD in tbe 
3illbgment; but tben fome otber Cltircumftances tubfcb are 
mentionetJ in Staundford and Coke are omttte'O, anti a. 
h10ngff tbrm an tbis J/UnlJment Ceems to be neatell tbofe 
Uno 13ooks; fo~ tbiS i£s full fn ebet!' 'ijLbfng, but onlp (be 
®miffiotl of tbere mOlt'J~. 

Qnn 'tf~ to be obfetbeO, that eben Staundford and Coke 
biffer tn tb£ feueral Jro~ms;; of a Jlungmcnt in Treafon bp 
tbrm ret bown; anti it nppcorclJ upon ~eatch fupra, tboe 
befole tbe 'ijLfme of H. 7· tbe ]UD!Jment fn ~reilron lllas 
11er!, ltl£ettain, ann tbot tbtre are fcarte t»; 0 Jl\eco~o1J Ulbtcb 
agree in tbe Came .folm. 

DEi 
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The l<ihg cverfus Kemp. 

A 
;Djungen bJ' Holt Chief jufHce, ann Sir Sam. Eyre. 

, tlJe laft IDap ,of tbtS tEcttl1, Jufiice Giles 
Eyre be;ng latelp .'bean, anO JufHce Gregory ab: 
fent bp UnrOll of ]nfirmftp. . . 

4 Mod. Z 75· '([{Je QLafe \n!ifJ upon a Sci. fa. b~OlllJ~t bp tlJe mfnlt, &c. 
~. ~·lk. 465- a{JainU Kemp, to repeal a l~atcnt grantco to bim fO~ tbe 
s. c. ®ffi(e of a Searcher fo~. tbe c.[uffoma in tOe Jj:)o~t of Ply
A Cafe up- mouth; tI)iS ~ltit Hfueh oUt ,gf U)e Petty~Bag in Chance-
~nt;'~Grant ry; finO upon tl)e I;;Iralliu\J£1, tf]ere wall a Dcmutrrr, nntl 
of an Office. 310tnller tn Demurrer ; at1~ then tbe Reco~n wall ttonfmit· 

ten into tI)e nt (nIT'£) ']3encb to [)abe tbe ~attet tn latu tle= 
termtnell on tbe IDemurut. 

dlJ,lon tI)e arguiltlJ tbhl Q.!:are (euerol ~fmes, it appeareU 
to be n" foHow£tb t 
. if king Car. 2. 6p letters ~atent gttltltetJ tOfs ~mce 

of Searcher unto John Martin, durante beneplacito of tOe 
flUng. ,. 

afterh1arb~ tbe fame ming tatting JE!otfce of ~bi9 ®~allt 
to Martin, maOe anotbet ~lat1t of tUe (atne S1Dffi-ce unto 
one Fryer fo~ lLife, habendum pon mortem furfum reddi
tionem five f.gres.f~ltl:uram of tlJ£ Qfitate of John Martin. 

gfter tbat tb€ fame king Car. 2. bp allotbet Wlatent reo 
citilllJ t(JC ~~nt to Fryer, ill ([t1nfineratton of tbe @)urrell= 
tier of Fryer's Pate'nt, gnmtcO tbe faitl [)ffice unto. Kemp 
fo~ lLife, bp dltttue tubetcof be tua1$ now in ~otTetllon of 
~bat £Office, &c. 

2 ~be 
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tirbe fote £1D.uellion \liOg, upon tbe ([1aUnit!' of Fryer's 
Patent, no-ainU llJ1]ic[) it tuftg obleffe'O, t~at tt UHHl bOlO fo~ 
tbe nenfon~ following: 

(I.) 13ectlufe it tlln~ to commence poft mortem [mfum 
redditionem five forisfaCl:uram of Martin, ttben Martin ban 
no mo~e tban an <Cffclte at Will, UJDicb couln netture be 
furrendered or forfeited, becattfe Oup. act of Surrender or For
feiture ta t1 Dctenntnatton of tbe Will, ann puts an <!fun 
to tbc <!fllat£. 

-<:2.) ~bia ®~ilnt to Fryer tua~ bOlD, becl1ufe it wa~ of n 
jfteel)olll, anll !'et limitell to commence in futuro, 1llbere;u; 
a jfreeboln cannot C~Pfct anO be tn @>ufpcnce tn tbe mean 
1ll:tme. 

~bet1 it lUiU" ot~l!etJ, tOnt tue Jl\ilt!J tum.1 llrccluf'O, ootb 
in bt~ ®lont9 to Fryer anll Kemp; be tufl£1 necefbrlJ III lJtl:, 
®~ilnt to Fryer, bC((Iufe IJc IUila mfllilltw €i£1 to tbe <aime of 
tbe Commencement ttJcreof, Dntl nlfo ll~ to tDc IDtwHtp of 
tbc ~ftate tl1I]lc{) Martin bao in tbia [)fficc; fo~ tDe {I{tn~ 
app~£b£nnetl tl)at Martin ban rucb t1 nurabfe IZEnnte fla milJbt 
ba\Je fuppo~ten a future ~Nant ll!, [illop of Reverfion; ann 
fucb tnbtCb mi6iJt be forfeited or furrendered. 

mberefo~e be intenneil, tuat Fryer'£t ~1al1t t'boulO not * ,Leon. 5· 

commence, but upon one of tbrfe tb~ee ([ontmrrCU(tC£1, ~ i~~: 94 

(viz.) ~be Death, Forfeiture, o! Surrender of Martin, Green's Cafe. 

iUbereaa tbe fiCwo laft of tbere tb~£e ~bittG'a tuere tmpoIDble; I In1'c. 57· a. 

anti tubete tbe aing biltb been 1/- miftaken in bf~ \l15Nnt~, ~4~:ownl. 
tbep ore nlwll!'S betll \JoiD. Dyer 197-

'J5elibf!', at len(f tbl? lID~attt to Fryer lUag no otber tbnn a 
~lant of an £Office to take <!Effeii tuben toe fL{tng plCdfcil, 
tufJicfJ t£1 aitogetbet incertofn, ann wOtlln be \lotll in tOe 
(!Cofe of a common WJ£trOlt~ n fortiori Dgafnll tf)e t nUIln-. t 3I~~~n~~44' 

Jaom if tbe I1\tng {Jail 'bten in tfJe ILtfe:time of Martin, 
that moult1 ba\Je iletermineo Marrin'g <.!Effate, ann pet tlJe 
®~ant to Fryer couln not commence uutn aftEt Martin'a 
Deatb, fo tbat bp tbat ~eang tOcre lUouU) be an intetmc~ 
lJiate ([locanc!, between tbe [)etermfuilttOtl of tue flrft ann 
tbe Qtommeuc£ment of U)e ffconO ®6iHlt; an'b tbetl if 
Fryer'£t ®~ant Wil£t bOitJ, tue ®~nltt to Kemp, tllT)fCb \UaG 
mane in ([onfi'Oeratfon of tuat \Join ~~ant, muff afro be 
bOiil, fo~ ·tt£t apparent tbe llttnlJ tufi.\1 orcci'tlen tn t{Je ~onli~ 
brratfolt of tbtlt ~~ant. 

ttbcre \)JaB nnotl)£t QE~c{'ptioll to tbe jf'o~m of tbe ~il< ObjcEtion to 

tent mane to Kemp, tn tul)lCb tlJc p~incip(l[ [[(O~1) W09 Af- t~le i~~r.m of 

fignavimus tbe fom Kemp to babe anO crentte trJe ~fficl?, tIe .,.cnr. 

&c. tuben it fiJouto be Conccilimlls, but tUtU [[tow tl1il~ 
omttt£t!, 
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omtttell, anD tOe ([1i1ufe pro hc:eredibus & fuccefforibus no-
14 Ric.2. 10. {his UHl£J IlltrttJife omitten, fo toat tbi~ ®~ilnt woulO not 
Dyer 107· binD tOe JlUng'g 0uccetf01S. 

'(11:0 wbtcb it wng anfUJerc'O, tOnt Affignavimus is tue 
mort p~oper [[Io~n, bccnufe tIJi~ is not an ®ffice wOerein 
tbe Ilttng bob an <!fftate, but 'tis onlp an Employment, ann 
tbetefo~e cannot be P~OP£tlp granted but appointed; ann in 
fucb <!tafe tbete ia 110 meeo, tbat it (boutb be pro h~redibus 
& fuccefforibus, fOl 'tis lJoon againll tOe @>uccetrol, tDitbout 
tbefe [[lo~ns. 

f:~d~~:fe. Qnn as to tbe otber [)bjefftons it tuag anrtueretl, tbat tbe 
2 Brown!. QD~ant to Fryer wa~ not a ~~ant of a Reverfion, no~ bitl tt 
;28. 1 neen anp @>uppo~t from a particular (!fffart to make (t gooD, 
~~~v~: ~~~~. but it was o.nlp a ®~ant of a future 3Jntereff to commence 
Sir Th? upon a Conttngency. 
Wroth sCale. ~nn tOe 1300ks moke il [)ifference between tbe King's 
* 3 Leon. 3T• Grant of an Office in Reverfion ann fucb a Grant in Re
~~.2~:)~~~~ verfioo by a SubjeCt; fo~ tn tbe fica c.!l:are it batb altnapG 
ulr. becn brIO goon, tbo' in tOe loft c.!l:afe tbere batb been a IDie 
~e;;~r~~~~E ainetton take~ betwcen a Q15~ant fn Reverfion ann a ®lant 
Dyer 80. to commence 1 n * futuro. 
HC?b. ~ 50' ann af) to tbe ®bjfctfon, tbat bere f~ a ®lant of a .JF'tec= 
9 H·4· 5- bolO to commence in futuro, it tua~ an{weretJ, tbat tOere 

f~ a Difference between tbi~ ([ufe ann a \1i5~ant of a free
boln in Lands, o~ of an antient Office, o~ of a Rent in eife, 
fo~ tn all tbefe ([afeS) rutb a ~lant a~ tbiS to commence in 
futuro, ltlouln be boiD, becaufe tbe freeholD llla~ in ')Selng 
at tbe ~ime of tbe ~~ant, anti befo~e. 

of a Grant '1But bere tbit; £!Dffice etf it map be fa callen) ban no Ex-
:e~~~1in ifience befole tbe \1i5~ant, but receibe$) tt~ 13eing from it; 
futuro. ann 'tis tbe fame etactlp witb a ~~ant of a Rent de novo, 

for Life or in Fee, hlbfcb map be limiteD to commence in 
futuro, upon anp Contingency tbat tbe ~~allto~ aJall ap= 
point; fo~ tbere ifj no jfreebolll in 13etng till toe \li5lant 
take~ Qfffeff, anti bl' ~ol1requel1ce no €Sufpenfion of anl' 
Jrreeboltl. 

'f!.i£i not ooubtetl, but tbat rucb an £lDfftce aG tbiS map 
be grant£n to commence in futuro, tuben tbere (~ no 1300!, 
in n3o[cffion of it; anll bp tbe fame Bearon it map be fa 
grant£l1 \.lJben one is in W»otfeffioll of it, fo~ tbe mualit!' of 
tbe ®~ant i~ tbe fame in botb <!tafe~; anb tbe latter is not 
il ®~ant of a Bematntlcr o~ JRebetlloll, fo a~ to neeD tbe 
@)UPpo~t of fome particular Qfffatr, but 'ti~ onlp a ®~ant of 
a future Inrerefi, or of an Intereft to commence in futuro, 
when there is one in Poffdlion, fo~ tbf~ "ffite confifiSJ onlp 

~ tn 
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in ~~al1t, ann batf) a 13eil1!J no fonJJer tban tbe ~!ant en· 
liUre£), but i~ aftertuarllS ertfntt tn tue fLtfnrr~ 

@)o tbat tbis IDffice is ntfferent from Offices of InheritanC'e 
tubtcb come to tbe iLttl1lJ bp fo~feitute, fo~ tbep baue am 
an <!Ettllence, anti therefo~e cannot be granten obet to com
mence in futuro, fo! then tbe lteebolO wouln be in Abey
ance. 

')But in tbf~ {[aCe aU tbe RigOt tbe Ilttng bath i~ a JRtgf)t 9 Rcll.' 4t· 
onlp of momtnattott, anb tbe £1Dffice f~ill~, ann ceafetb to ~ )~.o . A r, 

f~tff at tbe mit1g'~ l\!>leafuu, ann be tubo batb it mull oabe 
it bp [[lap of new Creation. 

eo then this.; QP~ant cannot be faib to be boit!; brc8ufe it 
Inas.; to commence upon tb.~ee <[onttl1~enci£9, whrreof arum 
Were impoffible, but that ifj no Damage to tbe Ilting, but 
the lefs ltlo~th to the ®~antee, becaufe it tboulb not take 
QEtfrct tm aftet Martin's DeatO. 

{lnn Holt Chi Jufiice arguen, tOat tbo' the ®~ant of tbe 
IDffice to Martin lUaa at tbe [[lill of tbe flUng, pet Martin 
ban no Jfr)oruet to netermfne bbl Clfmplo!,ment, but bp Sur
render, fo~ tbis i~ 110t lIke tbe common ([are~ of (lfUatcJ! at 
,Will, whiCh are Eller at tbe Will of both Parties. 

')Sut bete tbc ®~antee balling autho~itp from toe Il\fng bp 
a JjDatcnt of lReco~n, 'tis requifite fo~ bim to make a Sur;.. 
render on Record, to ncterminc big QI;mplopmcnt, as tn 
tbe QI:afe of the Lord Ch. Junice Hall, ann otber J1ungeg~ 
!nbo belll tbetr J;>lac£!j onl!, durante benep]acito, pct wben 
tbcp nefire1.1 to nefiff, tbep mane alfual Surrenders on Re
cord before a Maner in Chancery. 

@)o tbat in thh; Qtafe tt tuas a p~oprt €ommchCCmcftt 
artet the ~urrcntJft of Martin, mbo might £lIfo fO~fett big 
c.!Eftatc bp ewisbehabiour, &c. of whicb the Ilttng notb not 
arbttrariIp take .laorice, but b!, [[lap of InquHition, upon 
lnbicb tbe ~tabcballtour ir; founn ann returnen; anO tbert'~ 
fo~e the ([ommen cement of toe Watent upon tbe Forfeiture 
of Martin, fa hkewife p~oper. 

gnn fo~ tfJc lReafona fupra, 3)ul:Igmcftt wa~ giben agafmt 
tbe Ilttng fOl tbe DefenDant Kemp, &c. 

Redfhaw ruerfus Reither. Trin. 7 Will. J. B. RG 
Rot. 178. 

DEB T agofnft an l:Ieir, tuba pleabeb Riens per Defcent 5 A-Iod. 17~' 
• on the Day of the Bill: fil:be Ullatntiff replieb fpe~ ~ettcfr:~~~ 
ctnUp, tbat tbe i>bIfJJo~ (Jfarber of tbe iDefennant) bieb on pleadedRiem 

Z z Cucb per Di/ant 
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(ucb a Dol', nnn tfJut UJC Defenbant (aftrr tbe Deatb of ~fS 
jfatber) an'O befo~e tbe Dap of tbe 15m, &c. (viz.) £!On 
(ucb a IDap, tllIJ1Cb \110S:; Q iDap after tbe £)eatb of tbe 
"blhJ01, {Jan lilling Ill' iDefcent from biS JFatber in Fee. 
fimpIe, Unde prxdicto l tbe ~Iatutiff) de debito prxditl. fa
tisfeciife potuit, (viz.) apud H. prxdiCl:. & hoc parat. eft 

* 3 & 4 W verificare, unde petit judicium, aCco~bing to tbe new 
& .'\1. c. 14.' * ~tatutE'. 

~o tbt1l the IDffelltHlllt mane a frU.1olouSS ~ejoiltner, anti 
tbercupon the @Inintiff nenmrretr. 

~lJe mueftton \)Jan, 31f tbe )Replftation tuaS gooll tn 
~utrual1ce of tbe Iteln etatute; fo~ it lnas objettell tbat it 
lUaa fIf, becaufe tbe 191aintiff ban put tbe [lalue of tbe lLann~ 
in liTue bp thefe [[totb1l, Unde, &c. de debito prxdiao fa
tisfecHfe potuit, tubtcb ougbt to babe been omitteD, becaufe 
tue ~tatute is erplcfll, that after tbe J/ft"ue trieD tbe lurp 
fiJolI inquire of tbe malue; fo tbat 'tfg ~atter of J/nqueft 
onlp ex officio, ann Itot to be tbe 190tnt of tbe 31ffue. 

anb bV tlJi~ new ~tatute, tbe Wllaintiff tg on!p to reco= 
ber pro tamo oguinfi tbe i)cfenbant, tl1(tb lRefpeff to tbe 
l11alue of furb aliened AfTets, ann is not to babe a general 
Jlungment agatnft tbe Heir, a~ at ~ommol1 lLaw, upon a 
falfe ~Iea. 

Curia. Sed per Curiam, mpon Debate tbi~ RepUcation tua~ belli 
goOD, ann a~ it ougbt to be; anll tbat If Unde, &c. de de
bito prxdicro fatisfeciffe potuit bab been left out, ft mfgOt 
babe been a goon <[oufr of eDbjrctton; fo~ tbe ~tatute Dotb 
not gibe ®ctofion to oltee anp mo~e of tbe .fr'olm of tbe Be· 
plication common tn furl) <!I:ar(~, but onlp as to tbe (time 
concerning tbe affetllllp Defcent, ; nnn tbe Qtonclufion, tnbicb 
(befolc U]C @)tatute) won to tbe ~ountrp, muff nom be tuitf) 
an Averment onlp, beCflu(e tbe iDefellnant~ map babe an 
eDppo~tunftp to anftuer tbe new ~attet allebgen in tbe Be· 
plication. 

€.be ~lattttiff~ ball 3JutJnment. 

Davis 'Vcrfus Stringer. Trin. 7 Will. 3· B. R. 
Rot. J73-

Jf!rifdiaion T HIS tnatl an g(lion of Annuity bp [[tap of Bill fllougbt 
Pafa~~~nty againtl tbe iDefenDant in Cufrodia Mar', &c. accolb· 
muft be inn to tbe ufual jfo~m; anll in tbe ~atlJin of the De(lara· 
pleaded. tiO" it appearen, tbat tbe gttton tuas laiD tn Chefier, onn 

tbe Vifn~ tuoB lafn at Tarvin in Com. ~hener. 
2 Co 
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~o tbi=, [)eclaratiotl tbc Defennant ncmurten fpeciallp, 4 Ina. :'1::" 

ann (lJctnCD fo~ <Irtlufe, ti)f1t tt appearen bp it, tfJat tbiS <itourt 
ban no luri90Hiion of tbi~ <itaufe, fo~ tuat tue ~atter lIfD 
Brife in a County Palatine. 

Sed per Curiam, ~bc IDefen'Oant cannot tatIte QtJbantage Curia. 
of tbtn ~att£t bp wap of Demurrer; but if be woulO babe 4 Inll. U.9' 

Dnp 'lB£tl£fit bp it, be fi)otlln babe pleaOeO to tue 3lurisnilfilO 

on of tbis:; <ltourt ; fo~ wttf)Otlt rucb J.l!'lea tbf~ <ltourt notb 
neber allow tOe 3lutl!3'Oittton of tOe Counties Palatine, fa 
far as; to ruperfeiJe tlJcit otntt ~~ocefbil1gS; betiDes, it ap:: 
peats bp tbiS [)£'chltatton, tImt tl)e i)efrU'bant i9 tn Cullo-
dia Mar" ann fo out of tf)e JR£l1Cb of a County Palatine. 

Et per Curiam, [[l[)cre a [)efenDant pleanS to tbc JIlt" 
tientatolt of tbig <!toun, (viz.) Qrbnt t[JC Clraufe of action 
bin arire tuitbin a County Palatine, it muff be al.letren in 
fucO t9lea, ettbet t(Jut tfJe DefenDant J.)tnelletb in tbe 
County Palarine, o~ tlJat be {Jatb ~oo'O~ ano Clrbattel£S 
tberein fufficrent, bp tnbicb be mop be attacuetJ, otbet\l)ffe 
tI)e 1Jt)lea connot be allowen leaH a JrafIure of J ufrice 
fiJouln enfu£' • 

.fo~ if tbe IDefentJunt o~ bis <!Etlute ote out of tDe 
iRctub of tue County Palatine, tbe (!tourt~ at Wefimin
fier muff necelfurilp boln )1!)leu of tue ~atter, tbo' it nn. 
arlfe l11itbin tue County Palatine; otberltlife tbe LaID IDoUllJ 
be neficient; ann tberefo~e tbe (!tourt in tbi~ ~are lUete 
teanp to gibe jlungment fo~ tbe J1!>laintfff. 

13ut tben anotber IDbjertton tua~ mane, (viz) lIn tbe Memorandum· 
Memorandum in tbe ':lBeginnfng of tbe JL\eco~o, it mas amended. 

latn to be in placito debiti, but tbe !Declaration mas in t1 
Plea of Annuity, ann fo a <Ilarful1ee. 

{lto l11btcl) it wng anftueren, '(lC:bat tbe Memorandum 
mas ohlp tbe Qtlltrp of tbe <ZClerk l11bo ougbt to babe purJ: 
fueO tOe Declaration; ann tbetefo~e it mas mOben, tbat 
tbe ([ourt l110uln amenn tbis ~taake. 

g nn at al10tber Dop tbe <zcourt o~nereb tbe Memorandum 
to be amellnen, tt being no otf)er tban tlJe ~tnake of tbe 
([Ierk ; ann tbe Defenbullt coulO not nemut upon tbf5l 
~illake, beennfe tbe Memorandum is neber enteren ttl[ 
after i1 Demurret joine'b, &c. 

Z Z 2 Huffey 
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Hu{fey 'Verfus Jacob. 'The 'Declaration 'was of 
Eafter-Term, 6 W. & M. bue the Plea was 
not entered till Trin. 7· fa that the Record is 
of that crerm; and Judgment was gi'Ven by 
B. R. Trin. 8 Will. 

5 Mod. 175· THE ~Iaintiff Huifey b~ougbt iltt affton agafnfi Jacob 
I Salk. 344· a Goldfmith, upon a Bill of Exchange tJ~atnl1 bp tbe 

Lord Chandos upon tbe fain Jacob for J 20 Guineas, tnbicb 
a' ')SUI tutU; accepted. 

~~i~no/1~~ 'Qtbe IDefcununt Jacob pleanen in 15at, tbat a,ftet tbe 
change for 29th Day of September .664· anD b£fo~e tbe ~alttl1g tbat 
?\1oncy won 13iIl of (!J;~cbange, (viz.) on fucb a IDa!" tbe fain Lord 
at Play. Chandos ann tbe i91aintiff Huifey plapetJ tog£tbet with 

* 16 Car. 2.. 

cap. 7. 
See I Vent. 
153,154' 
2. Mod. 54. 
I Sid. 594. 

Dice at a cettaln )}!llap called Hazard upon Tick and Credit 
without ready Money; ann tbat tbe Lord Chandos, tbell 
ann tbere at one ~tme ann ~eeting loft to tbe l\!)latntiff 
tbe faid 120 Guinea,s upon Tick; ann tbat fo! t~e SSl£curitp 
o€ tbe l~apment of tbe fuin ®u{u£a~ loti a£' afo~efaHlJ tbe 
rt1~1.l Lord Chandos on U)e iDa!' aun ~£at in tbe [)£clatft:: 
,tiOIl, &c. malle the fail) Bill of Exchange, anb nit£cten it 
to the i)eJEubMt, requcffiin·!J b{m to pal' tbe QPuineatl, ut 
fupra. 

glIb t.bat tbe IDefentJant 'OUt accept of the raid Bill, ann 
o:(fume u'pon bfmfelf ag tbe }F)lililttUf bOil beclatetl. 

Quorum prxrniffo~um prxte xtu & vigore -1< Pcatuti in eo 
caru edit' & provif. tbe faiD Bill of Excbange fo-bp [Jim ac
cepted, anD, tbe Acceptance tbfceof, anD tbe ~!omtfe of tue 
fain ID-~fenbant to a~ afoldattJ mane, devenerunt & fuenlOt 
& modo funt vacua & numu~ vigoris in lege & hoc, &c. 
~o tbi£' tye W>latnttff b£mur~en, ann llJetueiJ' f-oj (!Caufe, 

tbnt tt: amounrenl to tbe generql; ]trtll1. 
ann in tbe argutn'g. t'bt{Q c;[aft, the ~uetlfon in law 

tua~,mbet.b£t tbig ')BtU b.efng accepted, ann tbe Q:¢fon 
not being b~aug'bt agufntl the ~&t(Ol1 tubO'loll tbe SJ·'o, 
nf!" 1101 upon tbe fitft ([ontr,aff, but alliltuff tile i)efflt1=. 
bunt \tbo tua~ 0 §5>trang£t to tbe Gaming, ann upon a 
collateral C[ot1troff, (viz,) upon t{Je Acceptance of the Bill 
acco~ning to tbe cn:uffom of ~etc{)untg, wag tnttbfn tbe 
3lntent ann ~E'anin!J (If tbe ~tatute mane 8gatnff 
Qaming. 

3 
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gntJ it WiH1 atiJllCtl, tbat if tbi~ <!Cafe mouln be taken 

to be witbin tbat @>tatllte, ft \Douln betp much entmngec 
the <!Crellit of EnglHb Bills of Exchange, if tbcp migbt be 
nefeatcn bp fuc{J collateral g@nttet ; fO~ it woulD be tuju: 
tiOU9 to tbe pubUck ~ru1Je of England, botb jfo~etgl1 nun 
i)omefitClt. 

Sed per Curiam, firbe 1J'lca i~ goon botb n~ to tue Curia. 

~attcr anti jfo~m; ann tbat it tlib not amount to tbe ge- ~I~~rc a, y 
neral Blue, ann ·ti~ not a )Rule, that bCCflufe Curb i1 ~at~ be l~i~e~'in 
ter map be nibcn in Evidence; tbrrcfo~e it lmgbt not to be Evidence in 

pleatJeil {pechlUp, fo~ it ofeCll baPP£l1£l to be tn tbe (!J;frttlon f~~~e~a!~~, 
of tue Defennont, eitber to picon it fpeciaJlp, o~ not as) be be p~caded 
fiJoUI8 be a'Dufren. fpeclally. 

Qs fo~ 3lntfa.nce, U)C l~fealJin~ i1 ReJeafe, Coverture, O~ 
Infancy til 011 Ailumpfit f£i cerram!p goon, ann pet tbofe 
ttt]ingg mfg{Jt be glU£l1 in Evidence upon non affLlmpfit 
plea'ge9; botne\t£r Ue i)efel1tH1I1t romettmr~ mnp not be 
willmS' to put fucb ~attera of !Law to tbe ]tfDgment of 
tOe ]Utp, o~ petfHH39 map neugn to (nbe tbe ([Ofi~ of u fpee 
'tal (ller'Oitt. 

Qnil a9 ta tbe ]t1cot1ucnfencp concerniNg ~tanr, t£)£'te 
can be none in tljis purticular Qi:afe; bccaufe tOe '!Bill is 
gOll£' no 'attb€t tI)Ol1 to tOe fitrt ll)al1'b~, (viz.) to tOe fl}anOs 
of tbe Plaintiff Huffey wbo won tOe ~OllCp; nntl fo no 
Damage couIn uerf acctue to anp W>erfon but to bim wbo 
{13- cettnmlp a W>erfoll within tbe @>tatute. 

13ut if tOts 1l3tU batl been negottateil an'O en'Oo~fen to a
np otbet IlDerfon f01· <I1a(ue tretitleD, rbam it minOt baUe an
otbfc <[onfitTerl1Hou. 

J/utlgment fo~ tOe [)efen'Oant. 

Vinkinfione rverfos Ebden. Trin. 7 Will. B. R. 
Rot. 45· but adjudged, Trin. 9 Will. 

I N !rover, &t. fOl an Anchor, Cables and Sails' of a 5 Mod:. ,59. 
Ship, &C. I Salle 248. 

mpon Jaot gt(tItp pleatJell, t~e <!ranre \nilS ttie'O at New- \:h~\l:Go_ods 
cafile, ann a fPfthll [lerllict tuag founn to tbta (!!;ffe(t :- :~fe, lw~:lrn-

if. (that tbe 1I31aintiff'g ~bip was in tOe Harbour of nor. 

New<:afile, anll' tbece bob' taken in bet Enning of @>ea~ 
Q,Coafs; anll,tbut bp a Cufi::om in Newcaftle flCtmeollt, of 
~illtJ., &c. a Toll of Five·Pence fo~ eberp <Zrbaln~Olt of 
([oal~ there OJipprn off 1tHlS nUB to tue Corporation, tn 
~ontToeration of [belt fZCbatge in mutntaintng the Port, 

tnbtCb 
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mbtel) tlJep wete bounn to no, finn ban none 'Qrfme out of 
9J1}tntJ, ann tont tue Qtuftom tlHHl to ntlltdtll, (fo~ mon" 
~a!,mrJ1t of tbhJ [)utp) anp IIDoona of tye [>tunrr of 
fuef) @lotpa \nbtty tueee t1il1rainnble b!, Law. 

~ben tlJep finn tlJnt tbil1 IDutp tuaa ncmalitJrn of 
tIJe )1!>Iaitltiff, anO t!Jt1t be tefufen to pap it; toereupon 
tue Anchor, Cable anll Sails were tnkcn bp tuap of Dill:refs ; 
ann If toofe ®OOn9 mete dj(l:rainable by Law, tben 
tbc!, finn fOl tue 19lointiff, but if not, tuen tbe!, finn fot 
tue [)efenllant. 

Weft. c. 18. ann it tna~ fnfifiell, tbat tuofe fJtbingl1 ate not di-
21 H. 7· 16. firainable fO~ a cuftomary Toll~ becaufe tbcp ate abfo~ 
14 H. 8. 2.5. • 
2. Roll. Abr. lutelp necetfarp to tbe ~Iatlltiff s 'C!1:ratle as; a ~attner, 
2.02.'11 fO~ tnftbout torm be cmmot tlolligate biSi @>bfp. 
2 Inr[. 132. 
3 Cra. 710. 1 Roll. Rep. Hill. verfur Hawks. 1 Mod. 104· 

f!bat t~i~ IDifirefs fo~ a cuftomary Toll ounbt not to be 
malle on all!, 'ijLbtun elfe, but on tbat CltommotJitp out of 

* Fitz A- which the * Toll in papable. 
;~~ri;!.la- ann lamp, tbat tbis 1S3 a void Cufiom, becaufe tbe ([barne 

of maintaining a Port is not a fufficient Q1:onfi:IJ£ration, 
a~ it \l)ouln have been, if the Charge had been for maintain
ing a Key, \Dbicb Dtffera from a Port, becaufe tl)ere i~ <[off 
anD ~bargc to repair a Key, fo~ tbe Defence of ~bip£1 in 

t I Vent. 7I • '\ll:.tme of ncell, but 'tiS otlJctl11ife (If a t Port. 
E:cont'ra for i'n tbe otber ~tne it \ltfl~ argueD., tbat finte tbe 
the Defen- 31urp babe malle a fpectal Ql:onctufion ut fupra,. tbe 
dante 100mt tnbicu is tbe DoUbt, i~ if tlJe ~ootJa in tbe IDee 

(Iotation mentioneD are (ucu which are dHl:rainable for 
this Duty. 

Jaotn a'Dmittil1(J tl)nt tlJefe ~oO'Da \nete llmplements 
* Dyer, u. of ~rallf, ann * nece1farp to carrp it on; pet tbel' 
g~~~. Ili; map be DifitainCll fo~ an!, 'arbittJJ to tbe contrarp ups 
110. prating in tots ([ier'Dict; ann toe bet!' 3lmplrmcl1ta of 

~ta'De map be bUtratncn if no otber Dtaccfs can be 
t I I H. 8.l5· taken; fo~ fueo ~mplcmentS ace onlp t PlttlilflJcn at 
Mr~ 214~ rucb '(!Ctmel1 \nbcn otber ®oon~ map be taken, fo~ 
~ I~ft: i~3' fpate ]implements of '(!Crane, o~ catalla otiofa, fo! tubicfJ 

tbrre i~ 110 p~erent ~ccafion fo~ tbe i>tunec to ure, tbofe 
nte btfitainable. 

')Sut Holt Chief Jufiice objcael1 to tbe .frin'Oing in tots 
<r1etllfct, fo~ tI)at tbe <!tullom tuufcb i~ founll to tJiffratn 
i~ general, tnbereaa tt llJonln be founn tl)at tbe Ure, Time 
out of Mind was to di!l:rain the like Goods. 

3 
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9ltn 89 to tile )Rcafonflblel1£r~ of tfJe ([u(fom, be belli 
. / 

tbe €onfioeratton to be fufficlent, anO that 'tig a goon ~u~ 
ffom ttl JLa11l) ann be citeD the ~are of 'It Malden in Effex, .. Hill. 25,26 

tubere tbere 19 a t cUfiomacp Dutp of 10 d. out of eberp i~·.~·o~:R" 
~atk of tbe leurcbnfe<~oltep' of an!, ')50~ou!Jb=lLt1n'bS, pap, t See New 

able. to t~e 1Bo~ougb in ([onfineratton of theit (lJ:barg£ fn r::.:ns ~!:e~e 
~amtafntng attn ([leanCing tbe Port and Haven three, 1685,P where 

lDbich mas:; trictJ at 16at befo~e the Lord Chief Jufrice Hale, tbi! is catted 
anD a'Oju'Ogen a good Cu£tom. Adjournatur. Landcheap, 

13ut the <ltaufe Wag anjournetl, ann in Michaelmas, 10 
WiJI.3. 1698. it tuas argueD, that thts ~utlom (al1 fOUrtD 
bp tOe [1cr'Oftt) i9 11of'O, fOl 'tt~ not tlJetuen tbat anp 15enefit 
nccrc\ncll to tbe W>laintiff in JLieu of tbfSi Dutp; fo~ tho; 
'tia fOU11'O that tbe (jto~po~otion ufetJ to repatr tbe Port, pet 
'ti!J not founlJ tbat tbe Jj!)o~t Ulaa tn goon Berntr, neitber lJ;;cp, Ca 
batb tbe 191afnritf flnp ~CUl1G to compel tbe <ltO~pO~iltton Hob: ~z. rfe· 
to tepair it; ann it mas farther: iufillell, tbat tbe ~bil1gS; Dyer 117· 

ttl tbe iDeclaration were not nUlratnable fo~ tbe JReafons ~:~I\~R~~~;. 
fupra. 1 BuIlt. :z.dh 

~O lnfJteO it Wag anftnccl'en, tbat itt Dyer 117. II fertps 
boat tua~ nttltainen fo~ Rcnt; nnn no Beafon can be giben 
ltlb!' a€llhfp tn a Dock migbt not be Dtffraine'O fo~ tbe 
Bent of tbe IDoclt, ttil1 lUte 'Ottltafnfng a (lJ:art tnbicb cat~ 
tiea tbe ®lnnet'9 <[o~1t to e}!)atket; ann a Ql:att iSi as; mucb 
an ]Implement of the f)Ju~bannman'S £!Occupation, as €I 
8bfp f~ of a Mariner'S fiCtane. 

Et per Holt eh. JufHce, 'f!h1 founn tbat the Corporation 
are bound to repair, &c. the Port, tnbicb is fufficient tuitbs 
out tlnntnrr, tbat it tuas then in Repair, fo~ 'tilt tbe £)blf~a" 
tion \l1bicIJ lie9 on tl)em to '00 tbe €btng, ann not tbe ~et~ 
fo~mancc of tbt ~bfng it felf, tubtcb is; tbe ~o"fi'Oeriltion 
of tbe Dutp. 

31u'Ogment fo~ tbe iDefenlJant~ 

DE 
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Term. San~l. Mich. 
Anno 7 Willielmi 3. B. R. 

Hawkins rverfus Rous. 

5 ,Mod. ,89· PROhibition to tbe qtonfitlo~!,.QtoUtt of tbe BUbop of 
~~~~~;o~o~ot Exon. where tbe Libel recttelJ, tbat T. S. Dean 
wards a Rate rural, &c. ball p~erentell, tbat tbe <ltbutCb anb 
to repair the Chancel of D. in tbe City of Exon. tuas; out ot' 
~~~~~~I~nd )Repair, &c. ann tbat tbe <ltbutcb·\\1atlJena of tbe railJ ~a= 

tUb bin malte Ol caufe to be mane a ccrtain Rate upon tbe 
3!nbabttanta tbereof, totuntna the QJ:barge of Repairing tbe 
rain Church ann Chancel, ann tbat tOe Church-wardens 
ban acco~lJinglp repa{ren the Church and Chancel, anb 
beautifien tbe fame tuitb £II)~nament9; ann tbat Hawkins 
blaa a l13arttlJtonl?t of the fain W>atitlJ, anll tefufetl to pa!, 
biS ~~opo~ttOl1 of the fat'o IRate. . 

2. Mod. ~H, ~be W'lainUff "olD rug~ellen foa a W>aobibitfon, tbat of 
2.54· common Bfgbt tlJC Chancel ougbt to be tepaftdJ at tbe 

Cltbatge of tbe Parron only, witbout anp <!tonttibution from 
tbe WatillJtonera. 

gnb farther, tbat fUer!' Rate ma'Oe foa the Bepait of an!, 
@atillJ,QJ:burcb, ougbt to be ma'Oe bp tbe t~artl1Jfoner!t, o~ 
the greater Wart of them, attn not b!, tbe Church-wardens 
alone, without tbe otbet }l;)arilIJtonet~. 

Et per Holt Ch. JufHce, ')61.' tbe <!ttbil anti Qtanon JLatu, 
tbe Parfon is obliged to repair the whole Church; ann 'titS 
fo in all Qtfnttltan Ilttng'Ooma but tn England; fO~ 'tia bp 
tbe peCuliar lLatn of tbt~ .matton, tbat tbe Parifhioners are 
tbat~etl lllttb tbe Repairs of tbe 'Wottp of tbe Qtbtlttb. 

2 1Seane" 
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1"0cftncg, tbit' f£1 one enUre )Rate at' well fo~ Repairing 

the Cbance], to wIJirb tbe 19arffi)ioncrll are not liable, ag 
fOl lRepnirinrr tbe Church to tubicb tbe}? ore Itnble~ fo iHl it 
cannot be nitlfnguttl)£n bom mucIJ ma~ atfetfcn tOl1JattJ~ tbe 
!Repaitg of tI)e one ann tIJe otber feparotelp. 

ann fo~ ti]cfe RenfolH.l a Prohibition ttlitS IJranu!J rrCI1C'c 
fillip to the wOole ~uit upon tbia Rate; tbo' tt mug bet!, 
mucf) fnfHtctl on tbe otber ~ine., tl)at tfJe ltD)of)tbfttol1 mtgbt 
lJO quoad the Rate for Repairs of (he Chancel only. 

Bafiard 'Verfos Hancock in C. B. Inrratur Hill. 
6 Will. 3· 1482. Adjudged Mich. 7 Will. 3· 

DEB T upon tue * @ltatute of ~ftlJe~, in wbicb tOe * 2 Ed, 6. 
@iainttff lJeclatc'O fOl 72 t tue treble <Nollie, fetting Debt upon 

fo~tu, t[)at be \nag tfJe lawfu! tj!>~op~ieto~ of tue ~ttu£g ari. ~e srru~e, 
fincr ltlftr)ln tf)e ll!>i1tHlJ of Lanlivery in Cornwal; anti toat ryi;1g o:w~a;
rue [)efentJont£' Ulere $)ccupicr~ of tbtrtp,fitJe acres of ILon1) hi,S Corn 

lt1ftbtn t()ot leartfi), ann tuat tbf!, ban folUn ('0 manp aCte~ ~1~~~~1~ ~e~; 
tbereof witb Corn and Grain, ann bab carde'O it atoft!, Ti;hcs. 

lnftbout fftting out tbe 'C!I:ttbes;. 
(I]pon Nil debet plea'Oftl, tbe C!!:aufe \tJas ttiel1 at Laun

eefron Ailires before Ho]t Ch. Jufiice; ann tbe ]Ut!' founn 
tbat tbe i)efentJnnt Hancock debet 181. but quoad tbe otbet 
i)efennantg Nil debent. 

anti noto it mag moue'O in arrell of J)ungmcllt, fo~ tOat 
tbhl d1etDtff ban abateD tbe action of tbe )JDlaintUf, brcaufe 
'ttg an ~rtfon of Debt grounDeD on a Contract which is en
tire; flllD [Jete tI)e IlDlofntitf batb founttett bin action upon a 
Contratt muDe witb tb~eel\!>etrOn5, ann tbe ]Ut!' finn it 
quoad one of tf)em alone. 
~o tbat tbe tlDlaflltitf Ula~ mf{fnken in big Qiclion, fo~ be 

ourrbt to babe blOUlJbt it olJofnfi Hancock onIp, ann not B= 
gainff tbe m:,Wo otbet iDcfennant£', attD tf)/55 \11il,G comprnrfn 
to t~e common ctrufe,G in attfon~ upon g£l1l?tfI[ QContttHf~ 
anO l@~otl1tfe9. 

1J3ut oftEr JJunt Debate, tbe QCOUtt of C. B. in MichaeI
mas· Term, 7 VVill. 3. utHltlimoutlp refolueb, tuat tbia ~C= 
hon nUl!) [ounnett em il Tort, anti not upon a Contract, fo~ 
Non cuI pabilis t~ a goon t\!>lca to it, anD tbetefo~e one rna!, 
be founn JJutltp ann tbe otOce acquittctJ, ftfJ in otber aCtions 
upon Torts. 

VIbe IPlafntiff bun 3JutllJment. 
A a a Herbert 



Herbert ruerfus Waters & at'. 

5 Mod. 118. lJEl Replevin, &c. tbe iDefennants avowed tbe ~oht"g, 
1 Salk. :.05· & 0 r. f h' P .. c. a5 verleers 0 t e oor. of tbe Learla) of H. in tbe 
* 4, Eli7" I t1:' Z"'It-/( 
C.2. par. 19. ~e~etO JI O~~~ aCeO~n!"g ~o t.be. ~ tcrtlon of tbe . @ttltute. 
Writ of In- ([be l}3lamttff tephetl de InJuna fua propria abfq; tali 
quiry grant- caufa, a~ tbe @J)tattlte Ukctuife PlerCttb£~. 
~d a{,t~r.a ann at tbe ~tial tbe JPhlintitf \tIas nonfuit, ann tbete~ 
R~~l~~\I:~ u.~on tile lur~ \l1~5 ntrc.bar~~tl tuitfJout anp ]nqutrp of tbe 
where the treble Damages gluen to ®meetfJ bp tbe @>tatute fupra. 
Defendanrs ~I1D l10tn it tuas moben t~at t11£ auotuants mfl1'bt "abe a vowed as • • ,!) 1I ~ lJ 

Overfeers of a Wntof InqUiry atnarDeD to fuppfp tbt~ Defect; ann after 
~he ~oor to mueb Debate It was granteD, (viz.) to enquire of tbe DOe 
~~~u~~:br; moge!1 fuffaill£D b~ tbe DefenDal1t~; anD t~e Difference ttS 
Damages. tbh" 

if. [[lbere tbe ~att£t omittelJ to be fnquiren bp tbe p~inlt 
cipol ~urp is fucb a11 goes to tbe betp ~otnt of tbe ]ffire; 
ano upon tubtcb, if 'tis founD b~ tbe 3!urp, an attaint will 
lie agninff tbern b~ tbe W>artp, if tbcp babe gtben a falfe 
illertttct; tbere Cueb ~attet cannot be fuppUrn bp a Writ of 
Inquiry, beeauCe tbcrebp tbe t91aitltiff tuap lofe bi~ tUffon 
of Attaint, tnbicb tum not lie upon an 3!ni]ucft of ®mer. 

10 R~r~18. 16ut mbere tbe ~l.1tter, cmitten, to be inquireD bp tbe 
~7~o. ep .. PlfnCipal3Jut~, Datb ~ot go to tbe JFl~int tn JiITue, 01 neeef .. 
2. Roll. Rep. farp <!Confequ£I1C£ tbereof, but are (!Cbmg9 rnerrlp COllateral, 
~~~~d. 408• a~ iDamagefJ are in tbt~ C!I;afe, tlnn tbe IOU~ ufnal 31nqut~ 
Cro. Car. rles on a Quare Irilpedlt, (ucb ml1~ be fuppll£D bp a fubfe-
14,· quent mtrit of 91nQuirp, tl1ftbotlt anp Damage to tbe ~or· 
~~~~;g.5. tp; becaufe if tbe fame ban been inquireD into. bp t.be Plfn= 

ctpal 9lurp, it wouln babe been (a5 to tbofe @atttculars) 
no male tlJan an 31nQueft of SOffice, UPOll tubtcb an attaint 
11lill not Ite. 

Stephens ruerfus Squire. Intratur PaL 7 Will. 3· 
Adjudged Mich. 7· poflea. 

5 Modb20 5. Am action on tbe <rife \1JatJ b~ol1gbt agnfr.lI tbe [)efe"~ 
~~~~an~lt[her nant, tnbo IDilS an Attorney of Clements Inn, \llbO 
Point. pleal1cn bill Privilege thus: 
Privilege of JJ. Et pra:dict. Arthurus in propria perfona fua dicit 
an Attorney quod ipfe eft & pra:diao tempore exhibitionis BilJa: ipfillS 

~r~ad:~~ Thomx Stephens fuit un. Clericorum Tho. Winford Ar. un. 
I pronotar. 
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'pronotar. Curi~ Domini Regis de Banco apud Weffrtl. in 
Com. Midd. 'in officio fuo quotidie intenden. ann ;Ct1tlClU:: 
btDtllttb an Gbrrment generaUp without annc.ttlllJ;ntip [iIlr{t 
'of Jl!)~ibtlege :to :bi~Jlea. i' 

'QI.:o tbt~tbe 101aintitf bemuttelJ g£llcraIfp, anti two i'b~ 
jettions were malle to tbh.1'~lea. . 

(I.) JfO~ tbat tbe Defennant bill not fap venit a~ well 
a~ dicit, fa be \tla~ not in QCourt tube" be pleaDeD. 

(2.) Jfo~ tbat be batb not laib anl' Vifne, [0 as tbe 
gaff of big Oeing' ft Pronotary's Clerkmfgbt be trieD, fo~ 
'tis a ~attet Uruable, anb tbe tatber becaufe tbe Defen,. 
Jlantbatb not tl)eltleDftUp ~attet of Jaeco~b to p!01le· :bi~ 
~ltbllege. 

Et per Curiam, botb tbe i>bjettions were alloweD, 'altb 
rtbe aaa ltla~ .tratal, becaufe tbUS is ~atter of JFact'ttioblt bp 
a '31uvl', fo~ Pronotarics CJerks are not enrolleD, illlbetefnze 
'tt~ neceffi1tl' to 'fap II Vifne in tbi~ @Iea. \ 

31ungment Cal tbe Wlaintfff, (viz.) tbat tbe Defennant 
'onfttlcr oUer J 

5 Mod. I36~ 

Bowers rr.;erfos Cook. ~~~'lk 
2
98. 

by the Name 

DEB T agailltl the Defenbant ag Executrix of John ~I:;k:s verj. 

. . Cook bet late I!>USbau'D, Debt ao-ainft 
flCiJe IDefenbant plealleb in Abatement tbat John Cook an, Exe~u

in tbe 1)5tf( mentioneD, bien on fuel) a iDap anb ~ace lnte- ~~~~v~~~
flate, ann that aftetwarb6 the ®~btnar!, of tbatJ;>t-ace minillratrix. 
,ntanten Letters of AdminiO:ration to 'ber or tbe (aiD ]nte= See Ye!. I I 5· 
natt'~ ®OODS, &C. pr~textu quarum tl)e ban a'Om!ntffretJ ~1~~n~lcl18. 
febttal ®oOtl5 tnbfcb \tlere tfje ®oong of tbe (nib Jlntetlau, without.~. 
in. quo caru tbe @Iain.tiff ougbt to n~me bet ~dminiftra. ;:~v~~~Ii_ 
tnx, and not Executnx, & hoc parat eft venficare, &C. cation as 

UJtb tben conclUbCS tfJuS: here, and 
tr.. * Unde ex quo ale tua~ not namen Ad'minifrratrix in helc! ~o?d: 

tlJe 15m, petit judicium fi ipfa ad Billam pr~dia:am refpon- ;J.hlS IS m 

dere compelli debeat, &c. 
g nn upon a Demurrer to this Plea, the ObjeCtion Was, Traverfe 

that the Defendant ought to Traverfe, abfqu£ boe, that (be wherffi noc 
had adminifrred as Executrix. necc ary. 

Sed per Curiam, flLbe Wllea ia bcttct mitbout (ucb Tra
verfe, for if the Truth was, that the Defendant had admi
niChed in her own Wrong before Adminifrration was aCtu-
ally granted to her, that Matter ought to come in by way *3lcon.I97. 

of Replication bp tbe otber @)itle, ftfJ it i~ tn tbe ~arefj ct, ~~~o. IO~. 
ten in tbe ok ~arlJtn. 3 BuHt l p. 

A a a 2 13ut 3 Cro. gIQ. 
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13ut Holt Chief Jufiice objetteb llgainff the ~oncluuon 

of tbfSS W>lea, which being a talea in abatement, ought to 
be petit judicium de Billa & quod Billa' ill caffetur ; but tbe 
QI:Ol1cIUUOlt fupra t~ p~opet OIlIP to a ~Iea in Jaoh·abilttp of 
tbe J13etron~ o~ to the ]Ut{~btffion of tbe C!Court, ann fo~ 
thin Bearon onlp, ]ubgment tuas gibcn againff tbe iD£fen~ 
bant, Quod refpondeat oufier. 

Page 'Verfos Stedman. 

Coparceners IN Beplebin, &c. ro~ taking 5 00000 ')6~{ck~ in a ~Iace 
cannobt fe- call~n Walfeild in tbe ~atUlJ of St. Pancras in Mid .. 
ver, ut dl fc 
mull join in e ex. 
an Avowry ([he iDefcl1'i)ont mane QI:onufance a~ ')6ailiff of John 
for Rent. Bennet, Efq; ann Grace his Wife, fo~ tbat Simon Bennet, 

<!Erq; lDasJ (eifeD in .fee of tbe @Ince tuhere, &c. anb that 
)0 Decemb. ann. 31 Car. 2. he mabe n leafe thereof (tl= 
mongll otbet '€bfng.9) unto Thomas Griffith fo~ .fo~tp=four 
~eat~, rentmng t801. Bent eberl' ~eat; tlJat aftetlUarllS 
the fatn Simon Bennet tHen reifttl of tbe Reverfion, mbfcb 
defcended to the· raid ~~ace, and to .frances Countefs of 
Salisbury a~ DaugIJterS' anll l);>eitS of the faib Simon Ben
net; that after warns tbc fafo Grace tntermattieb tuttI) John 
Bennet, anti liccaufe 45 J. one ~otctP of 90 I. of the fain 
lRent fo~ one lPalf ~rat cnllen at Mich. ann. 6 W. & M. ta 
tbe fain John and Grace, tn nugbt of the raib Grace, pr~d' 
tempore quo, &c. aretro fuerunt & minime folut', tbe De= 
fennant, a.9 13aiUtf of tbe faitl John Bennet and Grace bfS 
mtfe, mabe Conufance fo~ tbe fattl 451. one ~OlEtp of tbe 
fatb 90 I. &c. 

Curia. 

'(!to tbiS ([otturance the ~Iaintitf bemUtte'b. 
Et per Curiam, the ([ol1ufance is til, becaure Qtoparc£= 

t1er~ cannot reber, but muff jotn in abotulP fo~ Bent; 
tbetefo~e tbe [)efenbant tn tbiS C!CaCe ougbt to babe mane 
QI:onufance fo~ the tl1bole Bent as ')6ailiffs to botb @iller!l. 

@)o tUhcu one @)t\let biara{n~, (be mull abol» tn bet own 
JRfgbt, anb alfo as 13aUtff to bet otbet @iRet fo~ tbe enUre 
Bent, anb not fo~ a ~otet)? onlp in bet own 1l\hlbt. 

flLbe t91atntttf ban 3lullgment. 

DE 
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Inhabitants of Wotton Rivers q;CrfuS Inhabitants 
of Marlborough in Wilts. 

M 0 V ED to quail) an Q)lbet of tluo 31uftftrS of t~e 5 MOd. 1490 

10eace fo~ tbe @)ettlement of a poo~ W>ctfon~ &c. s. c. 
((.) 'Qtbe fitft £Objectton tuas, 'Ql:bat tbe i')~nrr ~.~.1I{. 4l2. 

reciteb, tIJat upon Complaint made concerning Order of 

tbe l'3crfon, &c. tbep ban fo Olnerrn, &c. ann it btb not £Cwo -hull~es 
appeal: b!, tbe SDlnet who it was that made the Complaint; r::~:atof:
ann tbe 3lulltceG of ~eace babe no @otuet to remobc an!, poor Perf on 
tl3cr{Oll, but upon tbe Complaint of the Churchwardens lmnudll be 

d f f f
a e upon 

an Overfeers 0 the Poor; ann tbete o~e t ougbt to be Co Complaint 

c.tp~£tfetJ in tbe ~nct to gibe tbem 3luriSS'Oiiiion+ of the 

(2,) ]It tuaa not aUe'OgetJ in tbi!1 ®~ncr, tbat tbe ~errOlt ~;n~r~:~a~ .. 
rcmobetJ, &c. did not rent 10 I. per ann. in tbe ~arttlJ verfeers of 
ftom lDI)ence be tua~ remob£l), fo~ if be btl), be f~ not re. the Poor. 

m01JCablc, tbo' be ia likelp to be cbargenble. 
qto tlJe firll of tbefe IDbjecUonfj it tuafj anftuereb, ~bat 

a'Omitttng 'tig necetrarp, tbat it ")oUln appeat tbe flD~net 
llJaa Ult1'Oe upon tbe Complaint of the Churchwardens and 
Overfeers of the Poor; pet tbat Defect lDas belpeb b!, tbe 
(pecial iReturn of tIJe Certiorari bp tbe 3luftfces in tbe CapR 
tion, &c. tnbete 'tis erPlel1p allengEtl, tbat tbe i>lber tuafl 
mane upon the Complaint of the Churchwardens, &c. 

an'O 11£J to tbe otber i'bjection it tuas anftuercb, f!l:bat 
upon @Jearcb fn tbe <lI:rotun,SDtllce., molt of tbe £lD~nctS of 
~ettlemfnt tbere filen are tuitbout UUeiiltton of not rent~ 

,.', iog 
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jng 10 1.per 3nn. ann Fct a great Jaumbet of tbem tuere ton~ 
Cirmen bp tbis Q.Court. 

Curia. 13ut after feberal IDebate1S it tDa~ rcfoU.1elJ per Curiam, 
'Qtbnt tbe laa IDbjettion of.notreming 10 I. per ann. tuas 
not material, efpeClaUp bccllufe of tbe @~ecelJents mentionc 

en ut fupra, fo tbat tbiS i)~lIet 'alas quallJen upon tbe lirtf 
~bjettion onlp-

jfO~ ;per'Curiam, ;ua :abrolutelp·netetra~p, tbat'in-tbe 'Wa~ 
bpof tbe £lD~lIer it ,tbouln ·bettP~tl!' lJetun, tbat it tuns 
mane upon the Complaint of the Churchwardens and 0-
verfeers of the Poor, fo~ otbertuife tbe 31Unice~ babe no Qu= 
tbo~ftp to matte it. 

gUb the fpecial Caption mane UPOll tbe Return of the 
Certiorari touln not belp tbe Defeit in the Body of this Or
der, -f-t1~ -t-bilt 1JUl!f}t to -bt -fttiBefent af ·ft -Mr. 

T,he King 'Vcrfos .Gately. 

~ ~fl~: ~~~: A E Order of Seffions tuas m~be fn Middlefex to bir= 
The Jufiices . cbarge OtleGreen a Surgeon S app~enttce ftom biS 
~!>1tbr to ~t1ffet lo~ not infftUillng bim tbe fain Green in toe art 
A~~r:ri~r,cs. of ~utgetp, but G~te)y tb~ ~a(fet being a Mountebank 

kept tbe Qpp~entlte fo~ a 'Qt:umblrr on tbe @}tage. 
3lt lUau infitlen ana.lnft ,tbig f>lnet, tbat tbe 3Jufficf~ of 

1l!leace ball no lurtalJiHtotl in tJ)ill ~atter, becBufe a Sur
geon is not one of tJ)f ~tan£s mentioneb in tbe etatute 
S EI. pnll tbe 3lItftic£~ baue ll!low£t onl!, abet fucb apPleutfces 
1Vbo ate bOUllll to rbe ~tanfS tberein namell, anb notober 
tbe app~enticfSJ to otOer ~rall£g • 

. Qnb Mr. Luckener's Cafe of Suifex tuas citeb, lnbtcb 
tuas, QtWO lIufiiccSj mabe an ID~net to compel bim to pap 
fJts anb bi~ Wife's Coachman's Wages; lnbicb £iD~bet fo~ tbat 
Beafon lUas quallJeb. 

* 1 Sand. flDn tbe otber @>il1e tbe €afe of * Hawkf worth and Hil-
lary tuas ctteb, \l.)bere tbe SD~ber mafj COl btrcbatging a Mer
chant's Apprentice, tubtcb i~ not namell in tb£ @>tatute 
5 Eliz. 

{lto 1t1bicb it was replp'l1, tbat tn tbat <!taCe it mflJfJt be 
8greeb upon b~atntllg the i'lbet not to infitl on tbat 1}t)ofnt, 
but onlp upon tOt ~o\net of tbe 3lUftiCfS llifcbotlJtng an Ap
prentice upon bill omn Default. 

Qnn aftet reberm Debates, tbiS ~lllet tuas Offcbargel1 
upon tbe ~otnt of 3lUt'~lItctfon objeftelJ, &:c. 
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1But [orne of tbe 3luffice~ mbo mane tl]ia £lDJlJer, befnIJ 

JLotnpen:;, mere betp mucb inclil1eO to bobe it quatl)ctJ, fJe~ 
e(lufe tbi~ app~ent!ce, tnfJo fJall p~OCUten btmfelf to be tltf: 
cl)atlJetJ ftom blS 9}3nllet fo~ not teaclJfntJ oim UJe art of 
~Utgerp, fmmeDtntelp aftettt; nrtig became n '([.umbler to 
tlnotlJ£t 9}3ountebank, fo tbut tt appeareO be ban onIp a 
~itln to cbanlJc ~(lff£rS) but Itot ([tClnC~. 

Walker & at' rverJus Stokoe. Judgment was 
girven 3 I January, Anno 7 WIlL ). 

ERR 0 R of a JiU'lJnmrnt tn C. B. tn un action of fittef: 5Mod.16,69~ 
pars b~ou!Jbt btl Stokoe agatna Walker, nnn JfoUt 0: Amendment 

t: '" nor qranrcd 
tbet !Defennants; unD a [[er'Otct fo~ ~tokoe, ann 3ltrDgment whc~e 'tis to 

tbete entereD 6gailtll all tbe fiue [)efentlantS'. reverfe, and 

ann nom Wal~er. a~n ~b~ee mo~e of .. tbe fille Defen. ~ot ~~ ~!~~ 
tJants b~oUlJbt torg WrIt of Error, ann at1!gnetl fl.11 QErr01, J g 
tbilt one of tbe five Defendanrs, ilgatnff Ulbom JluOgment 
was enteren, died before the Verdict, but tOep oin not con~ 
clune thiS;; amgument of Error in Fad lDitb hoc parali funt 
verificare. 

[[lI)etefo~e the IDefcnnant in QErrolpJeanen \In nullo en: 
erratum genetaH!', ann aftcrtnarbg tbr 191atntltfs petccfbing 
tbeft ~tllake~ moben the QrOUtt to amClltJ, b!, atlning tye 
SUlZtlllcnt fupra, (viz.) hoc parati funt verificare. 

1l3ut oftlZ!: Debate it \l1al1 nenten to amcnb it, bccaufe it 
tna~ not to affirm but to reberfe a 3lungment. 

fiCben tbe 1}!)lailtttffg mobel) to quafiJ tbeir own ~.[ttft of Whera the. • 

€rtO?, breaufe it tuas b~ought Onl!, tn tbe mame£) of four l;i~r:~I~~nft 
Perfons, wbcn it oppcareb bp toe fame [[lrft'! that tbe J udg- Fiv~, the 
ment was joint againfr five Defendants, anti tor [[ltit 'Om WrIt of Er-

not fet fo~tlJ tOilt thc .!Fiftb tuag dead, fOl bJbicb iRenfon it ~~~t~~~~; 
hn19 tn, becaufe all the i[)efentJllutS muff be jOineD tn n all of them, 

[[1rit of (!frro~, uno if anp tefufc) tbep mull be uftet\11iltlHl 
feberl''O. 

anil it Wiul agreen bp ull, tbnt U]i() [[(cit of (!Ctto~ mag 
ill fo~ toe Bearoll fupra, but tl)en it \Ua~ mucb infi{h:iJ on 
bp tbe ~olln(£1 fo~ the IDefenilontS in tbe [[1rit of ~rtol, to 
IJ11b£ tbtq ~att£r amennCil b!, tbe 31nfftutttolHl to tl)C Curfi~ 
tor wI)o nt,nne out tfJ,e mett; tnbO befng o~iJete'O to llttenil, 
p~onllcen bl9 3lnffttlrttotl~ giuen bp tbe jplaintiffs ill <tEtto~) 
to tbt9 ClEffca! 

ff. 1. Stokoe verjits T. Walker, & B. C. D. & E. naming 
tbe t9lafltttLf~ ann tbe iDefenth1l1tfS in placito tranrgreffionis. 

Q3ake 
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@o{tC a [([(tit of (!Erto~ fo~ tbc ij)efennatit~! Note, t!be 
l)£fcn'Oant E. is dead. 

ann nom it maE lnullen, tont tbiS is rueD all ]1nffruftfol1 
tbat tue ([urfito1, ex officio, ougbt to take matier of it, 
ann to fi)£tu tlJ£: [)ratb of E. tn t[JC 130Di? of tbe [[lrit of 
QJ;trOl, ann tb£t£fo~e toe IDmtffion of it ttHl£$ but Vitium 
Clerici, ann amcntlilbIe. 

'@:o WlJtcb it IDa» anftneretl, t!Jnt U){S b.Hl~ tbe JilTnOlanre 
of tbe Qlurfito~, onO a SWifiakc of bia t9m, fo~ it map br, 
tbtlt be Din not {mow tbe )Law, tbat it waa ttccetrat!' to fll= 
IriJrre tbe [)eatb of E. in the 130Dp of tbe [~tit ;bc min-bt 
tlJink it fufficient tont tbe [(l]tit tuila onfp in tbe JElamc of 
tbe ~Ututuo~£i, fo~ tUilt bia 31nfiructiona lIfn not Direff bfm 
to etp~efg tIJe Dratb of E. itt tbe [[ltit, but OIiIp to tuke 
Notice that E. was dead; but if ue [Jan mane tbe [[{tit all 
turll III UJe .marne of E. a9 of tbe 0utbl1JO~S, to£11 ue bun 
not purfuetl biS JjnfitUfiion9. 

9n'O it \)Ja9 arguen fartbcr, tuat a mtit of Qfrrol mag 
Itot amen'Oable in anp <[afe, it being not mitut" tue ReaCon 
of anp of tOe Stamtea of amcn'Oment~, mbitu are mabe 
fo~ tbe affirmance ann @>uppo~t of 3!ungment9; but tbts 
[Ulrit ta to t£berfe a 3lungment, tbetCfo~e fiJouln not be 
f"boureo. 

®ol£otJer, if it ruaa amen'Oable, prt tbe mtit of a 
)J!lIatnttff llJall neber be amett'Oetl at tue ]nftancc of a Dee 
fen'Oant agatna a @Iaintiff tubo purcbufeD tt, fOl tbat 
ttJoulb be to enfo~ce tOe ~Iafnttff to b~ing Cueu a mrit aG 
woulD pffafe tue Defen'Oant, tub£teu~ tue LSlaintiff llJOldl1 
pIeufe bimfelf t[jetctn. 

Curia. ann aftet reuerai IDebatu~~ it tuo£i refolbe'b bp tbe tuboIe 
Writ of Er- ([OUtt, tfJflt a Wtit of (!fttO~ ia not amennable in au!' 
~~~'n~~~J:~ Cltafe, bUBUfc it goe~ in lRcberfal of ~ungm£ntS. 

ann tunt if it tlH19 amennable, it couln neber be at tbe 
lnfionce of t[j£ DefenDant, becaufe tue W>Iutnttff'~ [[(tit o~ 
ID£clnratioll, 01 tbe [)efennant'£' Jj!)lea, fiJolI tn no ~t1fe be 
amenoen at tbe w>~apet of t{Je g!Jbetfatp, fOl a 19fatntiff 
(ball not be compellen to b~if1!J brg QIHion, o~ a Defentluut 
to Jlleai.l, otbetll.1tfe tban be blmfelf ruiU. 
~O~COUH, tlJ£ Defect in tOh; [[{rlt i~ fatol, ann tbat it 

IDna not 0 ®Ulalte onl1', but 3lB'llo~oIlCe in the Ql:urfito~, in 
not fcttiltlJ fo~tIJ the De~th of E. in tljc [[{tit of <!ftrol fo~ 
be ban purfurO iJi£S ]niltuctiona fl£S far aa tbrp len Oi~, tn 
tbnt be "Hnll' tIJe @:1rit tn tbe mantl' of tue @)Utbfb01S onlp. 

Writ of Er- ann fjereupl.1n tile l010tntlffa p~apen a tutu [[{tit of (!frrol, 
T?r.coram VO- coram vobis refiden. tubicb ltHI~ rrrantetl· ann tbe nelD 
hlJ IS no Su- I 2;.l , ~1I'Jttt 
f1erfodeas. ~ 
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[(l1rtt being 01l01.Oe'O in ([ourt, tbe )plafntiffs on anotber 
Dar moueD fo~ a StJperfedeas, becauCe tbis:; [mrit tuas not 
n Superfedas of it [elf, all tOe fitt1 mtrit. of .<!Erro~ ~all, .2n~ * u.J'fe If 
a Sll perfedeas lUag grant eo, ann tbe 19lamtlt11l put tr1 * '16at[ ne~£fary 10 

tUereOI1. to do. 

9n'O aftertnJrtr9 tbc W>!afnUffll upon tbill Itew mrft of 
<errG~ (wherein tbe Death of E. was alledged) tnll affign tbe 
fame 9@attet of jfact fo~ Q1;n~o~, (viz) The Death of E. be· 
fore the Verdid, illrOll1g toe necelfarp aberment Et hoc pa
fati funt verificare. 

([berntpon tbe [)efenllJnt Stokoe plea'Oll all to C. one 
of tbe platntlffll itt tI)e [(l1rit of Qfrro~, quod ipfe ad breve 
de Errore pr~diao ulterius profequend. admitti non debet 
quia dicit quod pon ultimam continuationem, &c. tbe fain 
C. ~fln lip big IDeetl of Releafe (p~onllCe1)., &c.) teleafeb aU 
(!El'ro~ll, &c. Et hoc parat, &c. unde petit judicium fi Pfa?
diet. C. ad breve de Errore prxditt. ulterius profequend. 
contra fcriptum ejufdem C. proprium fie ut prxfertur fact. 
admitti debeat, &c. Et idem Ricardus Stokoe ulterius dicit 
quod judicium pra:dia. fie or prxfertur reddit. ob. Errores 
pra:dicL per przcdj(~t:os (tlJe otber lE>laiutfffll) fuperius ailign. 
revocari non debet quia dicit, tunt tbe faill E. btn not die 
bcfo~e tbe GlertJict', Et de hoc ponit fe fuper patriam & pr:£
d itt. (tbe otbet 11!'Iatntiffll in ~tto~) fimiliter. 

Et quoad pra:diCt. placitom pr:r:fat. Ricardi ad pra:cJudend. 
pr:£fat. C. ab ulterius profequend. breve de Errore pra:ditt. 
plitat. idem C. dicit quod ipfe per aliqua, &c. pra:'cJudi 
non debet, ann fo plenll11 Non eLl: fattum to tbe Releafe, 
an'll liTtle mall totten tbereon. 

all to tl)e urn 3ltfue, tbe 3!urp founlJ, tbat E. was dead 
before the VerdiCt: in the original Action; ani) all to tOe 
Iail ]tfuc., tlJf!, founn tbe iRetraCe to be toe Deeo of C. 

[[UJcrrupotl tbe lElll1tntiffll in ([T;rro~ babiftB' enUtclJ tOe 
liTuell, toe Poftea ann [lcrtJtct upon tbe fitll Bon of tbe 
[Qlrit of <!Etro~ a~ tI)fP ougut, tuep in Michaelmas-Term, 
8 Will. 3. frt tlJe QJ:aufe nown fo~ tbe 31utJgmrnt of tbe 
([ourt in p~ol1(iun(it1B' tbc iRelJerfal of tbe 9lungmcnt as to 
tUfm. 

1!3ut tben an <!l:tcfption Wil~ taIten 011 tbe ctber 0ftJe as 
to tl)£ [[trtt of QI:no~ coram vobis refiden. mbicb tuag fn 
tl)£ mome of tOe fLUng, recftiuJJ tbe lutJgment to be in 
tOe ~ourt of tbe mtng anti toe late mUee", befo~e tOe 3Iu= 
fitre~ of tbe Jl\tng ann tOe late £lUueen, inter, &c. 

Bbb Ac 
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,r Affis pI. I. Ac recordum & proceff'um prxditt. in Curia nof1:ra coram 
~te7o~. ~~~'. nobis caura Erroris intervenien. Venire fecimus & coram 
2. Cro. 160, nobis jam refiden. 
~~J' 8 anti becaufelt nppearr1:J tbat tbe fitfi [[(ttt of ~rro~ mog 
'\~~~d:~~~: quaft)eD, upon \tll)icb tbe )Reco~n tuas remotlen Into B. R. 

wbtcb [[ltit Ulag tn tbe ~tme ann tn tbe ~ame of tbe late 
Q!Jeen ng well as of tbe Il\ing ; tbet£fo~e tbiS laa cztlaufe 
tuna a 1tl~on!J fJ)e(cttption; ann tbts Writ lUna no [[lat$ 
rant fo~ tbe <[ourt to p~oceen tbereon+ 

Curia. Qlln after (ebernl iDebatea, tbe ~ourt in Hill. 8 Will. 3. 
qunft)Cl1 tbe [[tttt fo~ tbhl Beafon, tbo' it tuag tnUaen 011, 
tbat accotDing to a grammatical <!ronaructton, tbe )Rela
titlea ann [1erb being tn tbe plural .mlumber, tbe Qrlaufe 
tuouin e:rtenn to tbe i!D.uecn ag well a£) to tbe littl1lJ; ann 
tbat tbi9 ttmtit of QittO~ wouln be fufficient witbout tbia 
QJ:laufe (quod fuit conceifum per Curiam), pet tt betnIJ to ne~ 
feat a 3lullnmrut, it ft)aU Itot babe a fallourable Qtonfiruffton+ 

[[1brreupon tbe (Ztourt tuag motleD, tbat a new mrit of 
<!CttO~ coram vobis refiden. migbt be alloWE'O, anD alfo a Su
perfedeas, tubteb waa granten upon putting tn '1BaiI to p~o= 
feeute, &c. tbo' t~e Superfedeas waa oppofc'O, aa being tbe 
tbitn Wrtt of <!ftt«Jl. 

Sed per Curiam, f!!bta i~ tbe fi1'11 [[lrit coram nobis re
fiden. fo~ tbe otber [[lrit tuna \Join; ann tbe ~[ues being 
founn again bp tbe ]urp, ut fupra, tbereupon lUDgment 
\Uaa ninen as to bim mbo reteaCeD, quod nil capiat per 

2. Cro. 116, breve de Errore; ann quoad tbe rea, tbat Judicium rever-
II7· fc & etur, c. 

5 Mod. ,10. 

Jones rverfus Bodinner. Intratur HilL Anno 7 
Will. 3. Refolutio Cur. Trin. 8 Will. 3· &c. 

~~~lt~~~:'c, TJRefPar~ fOl firaltfng on£ Q!5e1ntng, one ~ule, ann fille 
another ~oltS at lennen in Cornwall. 
Point. ~be DefenDant pleaneD in 'll3ar, tbat in Hj]Jary-Term, 
*There could Anno 6 Will. & Mar. nuper * ReginCf, a [ijltft itfuen out of 
~~r?~ :rilil- tbe ~t(bcquer, birecten to t~e ~beriff of CornwaIl~ reeis 
lary-'I"erm, ting tbat oue Thomas Trefihan ban beett outlaweD In tbe 
becaufe r,he QJ:ourt of <l!:ommon 10lea~ .. ann tbat upon a fpccial Capias 
2~~n ct~J- Utlegatum HIuing out of tbat Qrourt, it wng founn ann res 
mal before. turneb, tbnt tbe fain Tho. TrefiIian tuB£) fctfen itt §ee of a 

'(!tenement callelJ Skewack in tbe @artllJ of lennen, of tbe 
pe8tlp [lnlue of 30 I. anD the min!J anD ~Hleel1 commanoen 
tbe @berttf to Jell!, tbe 3ltr"e~ ann Jl!>~ofit~ tberfof) anD to 

I return 
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.trturnltbe 9!!)onep, a. die San:1:i Martini in quindecim qies 
tunc prox' (equen', anIl t{jnt upon. tbtfj [[lctt, tbe s;be~(-ff 
~f G9rnwall mane Q [[1arrant to tbe DefenOant bt1113aUUf; 
fJp [littue tcfJcrrof t[J£. i)efcntlant on furb a Dap befo~e tb~ 
JREturn of tbe ~[lrit;, finoillg tbe faib \!Cattle Levant and 
Couchant Oil tbe fall) Cl!:enement _callen Skewack, nin tb£,t~ 
take tbem fO? tlJC ]ffiu;g ann ID~ofita of tbe fain (tenement, 
flnb Qclibere'O tbem O\l£r to UJC Sheriff", Bic. . 
, Qrb€ ll!>lointtff rcplpeb, .. ~bat tbe Defeilnant toolt tte 
~attle Upon bt11 (tOe @Iaintitf'$') own Plopec ILniltl t~ 
Zennen flfo~efafO, abfque hoc, tbat tbc}? took tbenl upon 
t[Jc. ttenem.cl1t ffliffO .~kewack, upon tubtCb tbep were f'~ 
] tTu e,. anD tbe 191afntttf ban a ~ernitt) ano ttuentp lSounns 
[)anHlffr~. . . ;", ,. 

anO l10lD it WilG moben .. ip grrrff of ]ul1gment,. ~_bnt 
this Iffue was not material to tIJta action, fJccaufe tbe Defen~ 
Danta (Jao b!? tbelt t31~a confetfeo tbe ~i:efpar~;. ann tb~ 
{®atter fet out fOl tbett lufflficatioll waa illl, borD ; f.u~ it 
bla~ tmp.otnbfe tbat tbrte couto be nn~ ruC.~ [[lrft. of H~lIa~ 
ry- Term, 6 \Vill. & Maria?, be.ca~tre.tbe ID.uec,n tlfen atlOU~ 
Chrlfl:t;nas tefo~e, anll fo aU tIJat ®atter about tbe mtit 
unO [[ta'rtant being impoftiulc; it waa aU \JOiD:. attn tbe 
Defennant'~ lE>lca OtUolmten ill ,<!ftfect to a plain Ql:onfeffion 
of'tbe aCtion ; tn'betef3~e tf]e 19I(linUff 11JOlUD baUe bemUttetJb 
ann not token 3lffile to no w>urpofc. . " ... '-

®!t tl'e OU)Er ~tne it wan' {nufffD fOl tOe 1r.tlafnttff H'at Econt'fa .fo~ , 
. " -J .~. e 1Y .' .!J the Plalnt1.tf 
tue f)efenIlant ougut not to take allbantage of a fault tn 
biS own ~lea, anb tbe ]true lUas fo~ bir; ')5enefit. 

13dioeS, tbiS is anlp a eup of tbe C!l:lerk, anb tberefo~e 
amenDable, fo~ (n ([ruth th~ ~ttit tila~ refte T.rin. 6 W. * cr. EI. 7zi .• 

& M. lDben tbe Queen was hvtng; anti fo tbe ~l(fake UlaG Hob. )26, 

.onl!, in tbe mo~n Hil1ary, for Tr.inity, anti aftet all, 'tiS i..,p' 
belpen bt1 trJe * [lerllfct. oor 69'. 

~ . .... 697, 69, • 
. , Sed per Cutiam, f!big fS an hl1materhil Jltrue, fOl tbe Curia. 
1Reafon fupra, ann tbat tbis ~tffake mar; not amerfodble, 
nOl curen bp tOe merbta, anll tbat tbere llJall be no Re-
pleader. ". ". . 

'15ut upon tbe <!Canfemon of tbe Defentlantll til tbefr W~l[ o! In-t: 
~lea, tbere lljall be a Writ of Inquiry to afcettain tbe ~~;~rin ~h: ~ 
Jl3huntiff's Damage~, anti fo~ tbia Qtourfe tbeQutbolit!' Damages~ 
of tbe <l!:aCe betmeen t Lacy anb Reynolds was relten 011. 

anti acco~ninlt to tuts !lDpinion, a fpettal <!Ehttp was tCro.E1.2 [4. 
mane on the Boll immentatelp after tbe )Return of tbe :1. Roll. Abr. 

99· Pofiea, tbliS ; 1 Cro. 29-

B b b 2 ffi Super zi Ed. 4· 40• 
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a: Super quo vifis & per Cur' difri Domini Regis hie 

plenius intelleCtis omnibus & fingulis pr~miffis pr~d' vide
tur Curire dicti Dom' Regis hie quod prred' Henricus Jones 
ruper placitum pr:.Ed' Willi' Bodinoe modo & former pr.rd' 
pJacitat' damna fua occafione tranfgreffion' pr.rd' recuperare 
debeat & q'd pr:.Ed' Will'us Bodinoe in placito fuo pr.rd'fu. 
perius plac:itat' exifiit cognovit materiam in narratione 
przdicf fuperius aIJegat' & nullam fufficientem materiam in 
lege in Barram five przcIufionem przdiCt' Henrid Jones ab 
attione fua pr.rd' verfus eundum Will' Bodinoe placitavit 
Ideo confideratum eft quod platitum prred' Henrid Jones 
fuperius repJicando placitat' & exitus fuperinde inter eofdem 
Henricum Jones & WilI'um Bodinoe juna' & proceffus fu
per eundem exitum fact' nee non verediCl:um prCEd' in forma 
prrediC1a reddit' penitus evacuentur Be pro nullo habeantur 
& quod fuper cognitione prrediCti W. B. in placito fuo 
pr.rdiCto ac materiis in narratione pr~diB:' fuperius ver
Cus eundem W. B. per ipfum Heorkum Jones allegat' prre
diCt' Henricus Jones recuperet damna fua. occafione tranfgt' 
priEdia' in narratione pr.rdicta foperius fpecificat'. 

See fuch an Sed quia Cur' diai Dom' Regis nunc hie incognit' exi-
Entry at fiit qure damna pr.rdilt' Hen' Jones fufiinuit occafione 
~a~~li~ Abr. tranfgrefiionis prred' Ideo pra:ceptum eft vic' quod per facra-
99. mentum, &c. 

! -
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Yeomans vid' 'Vcrfus Bradihaw. 

E
- Lizabeth Yeomans 86 Admini[\:ratrix of Henry Yeo- Debt upon 11 

.. mans ber fate tlJu5banb b~ougbt an {Ufion on tbe Bill of ~lC
Qrafe upon a Bill of Exc.ha.nge agail1ll John Brad- ~~~~~eu~~ 
{haw; tbe gctton \nas; lalb In London,anb tbe ab. with a Debt 

mfnUlratti~ beclnreb upon a 13Ul blawn bp BradChaw tn ~n a Elrd, 
London" upon 011£ George Aiery of Newcafile upon Tine, t~: P:rf~:$ 
ann t_Oot tbe 15i11 tua!1 refufel1 bp blm; tubeteupon Bradfhaw of the Debt~ 
tbe ID~atuet became liable to pap tbe SJonep aCCO~bittg to or. 

tbe <ltuffom of ~et'bants ; anb IlJe allebgel1 tn tbe De~ 
claration, tbat atnninillration tuafS gtanteb to bet bp the 
Vicar General, and principal Official of tbe BHbop of Dur-
bam, cui commiffio Adminifirationis pr.edict' de jure fpe-
aabat, &c. 

~fJe il)efenbant crabetJ oyer of tbe lLetter~ of Qt1mfnt= 
aratlon tubfcb, lUete entete'b in brec verba. 

Quibus leais & auditis idem Jobannes Bradlliaw petit 
judicium de Bina prxdiaa quia dicit quod Civitas Londou' 
pr:Edid:' femper fUit & eft extra Direcefin Dunelrn' pr.edid' 
infra Direcefin London' quodque ipfe idem Johannes Brad
(haw ad & ante tempus mortis prrefat' Henrici Yeomans Be 
femper pofrea hucufque fuit & adhuc eft inhabitans. & com
manns "extra Dicrcefin Dunelm' pr.edifr' videl't spud Lon
don' ptxditt'in parocbia & Warda pr~d' infra Dickcefin 
London' exiften' & hot:, &c. 

QnO upon a genetal Detnurret to tfJh1 ~1tt1, the Qpe
flioD \tas, Whether in itbe Caft of a Bill of .&change (tl. 

tbht 
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tbi!1 tuas;) tbe Bfgbt of granting Adminiftration lJotb 
belong to tlJat ID~l1tttarp of tOe @)Iace wOete tbe ')Bill 
tua~ at tbe ~ime of tbe IDeatb of tbe 3lnteffate, as tn tbe 
<!Cafe or a '1l3on'O o~ otOer S9pcctaltp; or whether 'tis na 
mo~e tban a Debt upon ample ([onttail, anti fo followS 
tOe }1t)er(on of tte IDebto~ wbere,eber be i~; for if fo, then 

>l<9yeqo 5·a• the Right of granting ~nmintfitation b£lottg!l ta tbe i'~ni~ 
~o~oll. Abr. natp of tOe IF>lacc tubcre'tbe ~eb~o~ \Da~ a,t ";tOe ~fme of 
ero. E1.471. tOe iDeatb of tbe 3lntetlntc, as; lt IS; beln tn tbe (lCafe!) ctten 
2. Rep. 29· in tOe * ~atgtn+ 
Curia. Et per Curiam, ~btSl Debt upon a '1511( of QEtcbanle 

lUas; not upon an <!EquaHtp witO a Debt upon ~p£cialt!' 5 
but is no mo~e tOan a Debt upon fimple ContraCt \DOfCb 
folloUlS tOe llDerfon of tOe Debtol; ann tberefo~e tbi!) gtl~ 
mintfftatfon is bOllJ, fo~ tbiSl waf) Bona notabilia in Lori;' 
don, anll tberefo~e tbe mule tuas;, tbat tbe ')BtU fiJoulb 
abate. 

5 Mod. 243· 
Where non 
dcmmiji,-atul 
is a good 
Plea, where 
nor. 

For the 
PlAin tiff, 

Harris rverfus Pett. Intratur PaCch. 8 Willi~ 
B. R. Rot. 173. and adjudged Trin. following. 

DE B T upon 'l6ott'D~ &c. tbeIDefenlmnt (tabell Oyer 
_ of tbe ClContJtttoll, which appeared to be in the Manner 
following: 

a: If the above bounden 0ampfolt W>itt, his Heirs and 
A ffigns, do free and keep harmlefs the above-named Dal1t~ 
d Jt)atrifj, his Heirs and Affigns, of, and from all fuell 
Cofis and Damage5 na may arire againft the faid Dantel, 
by rea[on of a Law-Suit now depending between the faid 
iDaniel and one l'\!)bUtp <!toucb late of Liskard Parilli, 
tbat then, &e. 

JpercllPon tbe iDefcnoant pleanen in 13ar, quod pr~diQ' 
Daniel ad aJiquod tempus poft confeClionem-fcripti obliga
torii pra!d' hucl1fq; in aliquo modo non da~ni~eatu~ fU.it. r~" 
tione dida: fea~ ad legem tempore confechon:ts fcnpu I1h" 
us obligatorii dependen' inter prc£fatum Danielem & Domi
num, Philippum Coue h in conditione prrediCt' fuperius 
nominat' & hoc, &c. . 

g un upon a fpedal Demurrer to tbfSl' )1!)Iea, tbe UJlilitltitf 
fiJe1.UetJ fo~ ~aurr, tbat tbe IDefen'Oant ougbt to bilve fet 
fo~tb how be ball ban indemnified the Plaintiff. 

gun it wa£t {nOffen fo~ the W>la{ntUJ, that non damnifica .. 
tus tuas not il ,goon W>leil, but that· the Defendant ought 
to have pleaded in the Affirmative; anb ba~e fet fo~tti . in ?, II 
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in trlbat Q10urt UJe @)uit WEB;, ann mbat Dilmag£!; ban a· 
toCe thereon; anD We ~ilnncr (Jow tbe V£fenOant ban in, 
ncntnificll tfJe l~laintlff from tbo[e Damagc£.'. 

ann tbc Reafol1 tnlHlcll on fo~ nifferfng tIJf~ ([nfe from 
tbe eommcn ([afc~ of Counter-bonds to indemnIfy and 
fave harmlefs, waG, beeaufc in tbe ([on'Oittoll of tl)tG '15ono 
tbe [[lo~O Free is ann eo, WblCb f!l of tbe famz €ilfcrntfica. 
tfon a~ tbe mO~ll Acquit, o~ tfJe [[lo~t1 Difcharge, ann 
m[)£re tlJo[e [[{O~tHl ate ilt tbe ([onnttion, t[)rre Non dam- * I Leon.jI. 
nificatus 1G liO ~001l 1;llca, but it muff be fpeciaUp fi)emll Brett verfus 

iJoW tl)e 191atnttff waa acquittell O~ l1tfcfJargetl; linn tOe ~ndr~1.~~ 
([afe in tbe '+ ~atgm tDaa etten anO rcHeO 011 ll~ an autbo, s.o~. . ,. 
tit!' tn W'oint. Owen 7· S. C. 

13ut on tbe otber 0flle it wall arguetJ fo~ tbe i)efentHlt1t, For the Dc-: 
tbat tIJi£) tl!'lea in tlJe Negative 11H19 a gooo )J!llen, becaufe fendant. 

tbe ([onnttfol1 of tbfa 160nll notb not refer to an!, certain 
ol particular ~bfl1lJ from wbtcb tbe DefenOant «Jouln free 
tbe W>lafntfff, but r£lntf9 onl!, to genernl£), wbicb map o~ 
IUn!, not bappen; anll it He~ p~opetlp' in t!Je {{notDleoge of 
tbe WlaintitI onl!" mllJctfJct {]e ban anp Damages bp 
JRcafon of tbe @>uit mentioncn in tbe ([onOltion of tbta 
13ontl. 

gilD tbe Difference of tucre <ltare~ i~ as follotuet[j! 3 Cro. 9T3, 

if. mbere tbe ([OntJiUOll hl, tbat tbe DefenDant aJan dif- ;I~~"O. 6'8. 

charge o~ acquit, O~ free toe lSlatnttff of o~ from fucb a Bond Co. Em.' ,6, 

or Rent, or Action, o~ from anl' otber particulac ~bing nf· U' 0 . 

certafnctJ tn tbe ([onllttfon, tuete tbe negntitJe 191ct} Non ni~~:~)onPl
damnificatus i~ not gootJ, becaufe tbe DefenDant batb un .. (he Cttfe. 

nertalten to nO an aft tn Difcbarge of tbe ~Iatl1titf. 
1l3ut Ulbere tbe <1tonnitlon if) onlp to Free o~ to difcharge, 

Ol indemnify tbe 113lainttff from an!, Dnmage, Ol ([off o~ 
f[rouble wbiciJ fiJall Ol rna!, bappen bp JReafoll of furb Bond, 
Rent o~ Attion, o~ otber particulnr ~fJing tberetn mentioll= 
£tI; in rucb Q1nfe tbe negative Plea if) fUffiCtent, bcnmfe it 
Doti) not appear tOilt an!, Damage batt) bappeneo to tfJe 
IPlaintlff; ani) if no IDnmageg batb bappenco toen 'ttg 
lmpoffible tbut tbe iI)efcnnant UJoultl tbew ill tbe affirmfitlUe 
tOe ~almet bom be (Jil'tl freed or difcharged till' llDliltntiff., 
t[Jerefo~e it HE5 on tlJe w>ntt of tbe W>latmtff bp [[It:p of .Be ... 
pIp. lnl]£rcin be waG oamnifieD. 

Et per Curiam, 31UllgU1cnt Ula{; gillen fOl tbe Drfennnnt, 
ann tbat tbe LoW UH1£) tlCCOlllil1g to tbe DttJcrfitl' ilfo~ef()ii); 
tnhereupon tbe ~liltnttff p~a!,etl ILeabe to llifcontfnue upon 
};>ilpmcnt of {ofi$; tnf]icb tna~ granteo. 

Judicium pro Defendente. 
Oldham 
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Oldhan1 rverfus Pickering. PaL 8 Will. 3. B. R. 
Rot. 87. 

2. Salk. 464. Im a Prohibition, ann upon a Demurrer to tbe [)ecfara: 
~~ a:~:t~;e tton, tbe <lfafe appCatE'O to be, tbat A. (wbo baO JLanD~ 
i~ a Frce- 11mttrtJ to {Jim 'Outing tbe ILtfe of B.) Olen J/ntcffote, anD 
holdd.~n.~ tbe 191ainUff took out 2UlUlinttlratfon (B. tbe Cel1uiqlle Vie) 
;~~ie.l rI u- betllg tliH tibing ; nnn noUl tbere being affets fUffictent, be~ 

fiOe.a tbi.a <!El1ate pur auter Vie, to pa!, all tbe Debtll, &c. 
~fJe nEtt of min to tbe ]nteffate Iibellet'J in tbe ~p{rftual 
Q!ourt agatnff tbe anmfnHfrato~, to babe tbfil Efl:ate pur 

* 29 Car. 2. 3uter Vie difl:ributed, fUPPOfittlJ tbe 7< @>tatute, ltlbtcb makes 
cap.,. par. , 2. fucb Ilftlatfs; AiTets tn tbe l1>an'011 of an C!Etecltto~ o~ atlmini= 

Curia. 

fftato~, ban cbangen tbe mature of tbe (!fffate, ann mane tt 
a mete ([battel in tbeir {panns, ann fo fubtett to a Dilhi
burion, all otber the perfollal <!Effate of tbe ]flteilnte. 

Sed per Curiam, @ucb an Qftlate Hill remainll a Free
hold, nnn tbe a'Ominfffrato~ is 'Qrenant of fucb Ireeboln, 
againff tniJom tlJe Pr~cipe muff be b~ougbt if a czrommon 
JL\ccObcrp flJouln be ban agatnl1 bim of tbc llanos;; auD 
tbe IDefign of tbls ~tatute tun£) onl~ in refpect to Credi
tors, to make an EO:ate pur auter Vie alfet£) fo~ ~apmellt 
of iDebts, ann fo~ tbat (!fll'O onlp tbc anmfltifirato~ is mane 
an Occupant, fJUt in all otbet JRefpeffS tbe ~ualtt!' of tue 
<!Effate remains tbe fame aa it mas befo~e at Common Law; 
ann tbe ~ptrttual Q!:ourt neber bail anp 3lurt~nt(fion in <lrare~ 
of Freehold. 

22 &: 23 Car. Et per HoI t Ch. J uO:ice, eince tbe ~tatute 21 & 23 
z. cap. 10. Car. 2. it batb been beltl, thnt tbe @tiltute 3 [ Ed. j. cap. 

J I. hl tb£reb~ repealen; ann be l]el'O, tbtlt tbe Renfon of 
IDifitibution of tbe 31nteftate'!) ®oo'Os bp the ®~ntltarp, be= 
fo~e tbe @ltatute 22, 23 Car. 2. lUas;, becaufe tOete was nil 
JP~opert!' of tbofe ®oon~ tn an!, 150D!" tberefo~e tbe £[)~ni. 
narp babing tue J.l!)oifeffion, be bifpofen them at bi~ L9lea. 
(UtC, fo~ tuere mas; no @~op~teto~ to control bim. 

ann be ooubtc'O, [[{betber tbiS Efl:ate pur auter Vie tuag 
[abject to tbe @flpment of general legactf~, in Qtafe it 
Cilme to tbe {l)ilfl'09 of an (!f~ecuto~ o~ IDccuprmt bp Jf'o~ce 
of tbe ~tatutc 29 Car. 2. cap. 3. 

Qu~re, mb£tber it llJall go to tbe Adminifl:rator de bo· 
nis non, &c. fo~ tbat it is not \tiitbfn tbe JLetter of tbe 
JLilW; anti it llla~ mftbe it Doubt ill tOe argument of tbt~ 
([afr. 

I Bands 
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Bands rverfus Bodinner. PaC 8 Will. 3. B. R. 
Rot. 382 . 

... 

l JEl Trover fo~ a atOttl, &c. 
€.be IDefenllant pleatJetJ bifj Privilege a~ an Qtto~nep Filing Ban 

of tfie QCourt of C. B. for an Ap-

~be l~tatntiff replfetJ, tbat at tbe {!:ime of e~bfbfti"1l' ~~~~a~~teouft 
bis 15iU ulJotnff tbe Defennant, (viz.) IDn fucb a Dap, tbr the Privilege 

IDefenllant tuaa in ([:uffotlp of tbe 9!!}arllJal of the <[ourt of ~~;~ Attor
B. R. at tbi' €i>uit of one Katharine Maddern, [[(fOo'ro, in 
a certaIn Wlea of~tefpafs, ann tben ann tbere tbe Defen: 
bant, bp tbe (ltourt afo~ert1in, Tradit. fuit in BaJlivum in 
placito prxditlo ad fcClam dittc£ Katharinre Maddern prout 
patet per R.ecordum inde. &c. fuper quo pofiea fcilicet eo-
dem die, t~e l?J!£a afOle£aib of tbe faio Katharine Maddern 
being not betermtneb; tbe l~laintitf, acco~ning to tbe 
<!toutfr of tbe ([ourt, ([fmc out of ~tnn ureo anD aPP20= 
beb, fJbibtten bia 15tU againll the DtfentJant bere in <!rOUtt 
prout ei bene Jicuit, & hoc, &c. 

'([:0 tbt~ RepUcatton the iDefenbant bemurrcb gcnerall!', 
nnll after Debate it tua£l abjutJgeD HilL 8 Will.~. tbat tbe 
~atter tn tbe Replication tnas not fufficient to ouff tbe 
Defennant of his Privilege of an Attorney; fo~ tbO' an at:: 
tomep, Ol otbet P!ibill'gen ~£rfon of tbe tl!:ourt of ([om:: 
mon IIt>lea~ o~ Qf.rcbrquer, botb file it 15atl in tbe (ltourt of 
B. R. fo~ bfs appearance in tbat <[ourt upon an ~tre(f bp 
~~oc£f~, &c. pet tbia botb not amount to a [~.Iatber of 
bis W>~fbih?ge, becaufr 'Ua no mo~e than a bare appearance, 
ltJitbout tnhtcb be cannot plean ann take tbe ':l5enefit of biG 
~~tbnege; ann tlJetefo~e be map not onlp pleab it in tbe 
(arne Qction .. tn tnbtcb be appearen bp filing 15aU; but in 
anp otbet actfon upon Declarations fileb agamll btm tn tbe 
fame ~etm by the By, aCto~bfnlJ to tbe ([OUtre of tbe 
(ltOUtt. 

Qnn tfio' tbi~ Filing Bail in tbe Bra 9ction gfbetI) an IDp:r 
po~tunftp to otbrrs to lleliber Declarations agatna bhn 
by the By tbe fame 'Ql:crm, acco~ntnlJ to tbe QJ:outfe of tfJe 
Cltourt of B. R. pet tbat ~~aaice Dotb not e~tenb to £.rclune 
(ucb Defennant from anp Qbb8ntagc bp ~leatJinll to tDe 
3luti~niffion of tbe QI;ourt, ol otbertntre. 

C c c Sed 
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Curia. Sed per Curiam, j:f t{]£ [)rfelltJanr ban tuaibe'o bIS ~~t= 

llf1t'g£ bp )j)feallfl1g tn ~ bief to tfj£ fitl1 affton, ann t(}e 
~Iatntfff in tbi£f attion bon l1J£\tln tbat matbe,t in bfS 1Rt'~ 
pUcatton, tben tbe [)efentlilnt woulO babe been ouffen of 
bia Privilege tn tbis action; becaufe a mlatber of Jj!l~t= 
lli1ege in a p~io~ aBton tlepenlltttg in t(je ([ourt of B. R. 
is a (mattJer in nil otbet ~t1tO"S commenceD tn tbat 

n T" BOIl flCerm. ;r.°6, 71:·I~.· Et per Curiam, Jlf an attome!' of the Qtourt of C. B. 
:z.z. Aff. pl.8,. i~ tn actual (!tutlODl' of tbe ~arfiJal I)f tbe QC ourt of B. R. 
:z.7i\f-fb a. b1.' W~ocers; j tbere be cannot pleaD bis W>~ibileJJe in an!, gc:: 
~75'o. r. tion on anp 15m filEn againa vim, Cal if be llJoulD tbere 
:z. Bum. 2007, woulb be a fatlure of 1ufffce. 
z08. ~o if an Qttolnc!' of C. B. t~ b~ougbt into tbe ([ourt 

of B. R. at tbe @>utt of an Qttolncp tbere, 1nbicb tf$ an 
QEfioppel to tbe Defentlant's; ~~ibilEge, eben tn fucb <lJ:afe 
tbe IDefenlJant llJaIl be ounen of biS tSlibfl£lJe in all otbet 
gfffons commenceb agatntl bim in B. R. in tbe fame ~erm, 
becaufe tbe 3iurt~nilfioll of tbts Cltotttt tuilS attacbetl upon 
fJim b1.' tbe fittl S;Ulfou. 
~be 3lut1gment tuBS quod Billa cafi'etur. 

F1;eeman ~erfos Bernard. Intratur Paf.8. B. R.' 
Rot. 1 I 9. and adjudged Par. 9· 

I Salk. 69- A<lttion on toe. ([afe upon a· rperiaI t9lomife matle l11' 
!~::~"tis ill tbe Defennant to lleltber a @arce! of f!>opa to tbe 
pleaded to iI!llaintiff on rucb a Dal? anb ~Iace, 011 a certain ~~ice a" 
an Aaion. green 011, &c. 

1!l:be DefenDant pleabetl in ')Sat, tbat arter tbe )13lomife 
ma'De~ botb be an'D tbe 19latnttff refett£'D l:1I ~attet~ be:: 
tlUeen tbem to arbitration, anti tbat tbe arbttratOl~ a
tuattle'O, tbat tbe Defentlant fiJottltl releafe tbe ~Iaintiff, 
ann tbat be fiJouln teleare fbe Defentlilnt of aU !.1tttoll~ anb 
iDemanb£f mbatfoe\Jet; anti aUflrlJel1, tbat from tbe ~Im£ 
of the !awarD bitberto, be tua~ altvap£f reaD!" onO pet i£{, to 
releafe tbe W>lafnttff acCO~niltrr to tbe !alUari), &c. 

~lltJ up all a Demurter to tbis lSlea, after febcral De" 
bates, it tuaa atlju'Ogell, Trin. 9 Will. 3· tbat tbi~ awarD 
11:IOS no 16ar to tbe ~Hf(on, bccaufe notbing waa alUatneD 
IJUt onlp mutual JRell'a£ea from ~acb olOer; fo tbat tbe Q. 
11lartl ttfelf is no 15ar, but tbe ~~iltlJ nlUartteb tuben ete· 
(utetJ \tloultl be Q 13ar. 

3 ~lltJ 
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anti a Difference ltHHl taken wbere anp ttbfng f~ a. Curia. 

lllarDeD in ~atf~faHtot1, tbere tbe awatD it felf ig a 15ar 
befole ·th, perfo~metl 5 but 11lbere notving is atnarnetl, but 
)ReleaCes on botb ~{'oe~, tbete mben tbe awarD fs cJ!?CU· 
teD, tbe lReleafe will likctnife be a 13ar, but not befolc, 
fo~ tbe awartl tultbotlt tbe ReieaCe i~ no 15ar. 

Sed per Curiam, tbe iDefenDant map b~tng bi~ action Q~ Curi:l; 

gainff tbe l\!>laintttf, fo~ no t releaung aCCo~binlJ to tbe ac 
lUarn, anti tberein ougbt to rrCobet all biS iDam8gca nnD 
(ltoffs loft in tbe affioll agafnff bfm. 

DE 

Term. Sana. T fin. 
Anno 8 Wil1ielmi 3. in B. R. 

Row q;eifus GatehouCe. Trin. 8 Willi. 3. B. R. 
Rot. 466. 

I ~ an ~cti~n ott tbe Q!:afe on two ~~omfftS ttibetefn tbt 5 Mod. ,o~, 
}»Itlintttf neclareD, fitll, tbat tOe IDefentJant Row man 2 Salk. 663-

inllebteD to bim itt 4 2 I. :2 S. 3 d. fo~ ®eat anD ID~thk ~;~~ ~~ 
. founts b!'· tbe 1l!>lainttff, fo~ tOe IDefentiant, anti be be- Promifes, 
InIJ Co inDebteD Cuper fe affumpfie, &c. to pa!, tbe ~one!,. wfhere one 

Comque etiam die & anna Cupradic!' apod S. prxdid' in ~oi~~elU wa1 

confideratione qood pra:diB:' (tbe 19laintiff) ad confittliles 
inflanc· & requifionem ipfius Antho. Row inveni1fet & pro-
vidiffet pro eodem Anthonio & aliis perConis ad fpeciales ~ \V~~b ic 
infranc'& requifition'ipfiusAnthonii at' Efculent', &c. +; fuper th~UDefe~. 

C C C 2 fe dant [uper f~ 
trJJllmpJit. 
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fe aff'umpfit & eidem Thoma: adtunc & ibidem fideliter pro
mifit quod ipfe pra-d' Anth'us tant' denar' fummas quant', 
&c. ann fa tbrre mas no nomtnatibe (!Cafe to the d!etbg fu
per fe aff'umpfit & promifit, un'll bp Qronfequence no l13~o# 
mife of tbe i)rfentJant. 

Qftet a d!etnf(f fO~ tbe 191ainttff upon non a£fumpfit plenty. 
tn, an'll 3lubnment, tbe Defenbant b~ougbt a Writ of Er
ror tn B. R. anti tbis ~attet ll1illl inlinen Oil fo~ Q.1;eroh 

* 3 Cro 913, anll tbat Once entire iDaman£ll mere gibe" UPOIl botf) 
Noy 50'. Thl~omireg, unb one of tbem tuag bofO, tbe * 3JuOgment 
Yel. 93, 94· upon tbh1 [tcrtlfct lUnG erronCOUfl. 
~7~~on. 17

0
, Sed per Curiam, fince 'tis pofitibelp affirmeO at lirn, tbat 

~ Cyo. 115. tbe i)efen'llant fuper fe aifumpfit, tbat nomfnattbe <ZI:afe, 
I VS1d't,06. (viz.) Defendens tlJaU no to tbe fubfequent [tetbs. 
2. en. I.p. 

Hallett rverfus Byrr. Trin. 8 Will. 3. B. R. 
Rot. 23. 

5 Mod. 252.· TJRerpars fo~ ([:aking tb~ce Qrows at Beomifier in Dar-
:1 Salk. 580• fetfhire. 

Where the 
Plea a
mounted to 
the general 
Uflle. 

€Cbe .[)efentHlt1t pltaneb fpetfalll', tbat tbe Bitnop of Sa
rUin was fCifco tn lee of ti]£ Hundred of Beomifier in 
Rigbt of [jig Bifboprick; anb tl)at be ann all bia QltCefto~9 
(time out of 9)3inn, bab an Hundred-Court of all perfonaf 
~HUona lIllbct 40 s. anb of Replevins witbin tbe fain Hun-
dred, from UI~e£ [[lrcka to tb~ee mukS to be belb befole 
fbI? Free Suitors. 

ann tbat tbe ')5il1jOP onb all tbofe mbofe €tlatl?, &c. ban 
ufe'll 'ijttme out of ~tnn bp tbcit ~tematll of tbe faill 
Jl)Ulln~eb upon <tl:omplnfnt mabe, &c. to replevy Cattle 
unjuffIp taken at anl' Lelaer lllftbtn tbe faib Hundred; ann 
tbat tbe 16itbop (jan nemifeb tbe faib Hundred unto Carle
ton Whitlock, Efq; fo~ tb~ee ILibtfJ ; bp dlfrtue of mblCb be 
mag feifeb, & c. anb tlJilt tbe 191aintiff anb T. S. took tbore 
<!tolna, being tbe <!rows of olle E. G. at Beominfier mftbttt 
tbe fafll J1)unblftJ, ann impountltb tbem toetf; ann tbat 
tbereupon tbe fatll E. G. complafncb to Henry Samway'S 
4Steblatb of tbe fain Carleton Whitlock of fits lPunb~eiJ, 
'll:OUtt afo~eratb, of tbe unjuff 'Qtalting tbe faill tb~ee \tOWS; 
anb tbat tbereupon tbe faill Steward malle big ~~ecept to 
tbe 13atltff of tbe faill I!.>unllletl, &c. to replevy tboft 
Cltoms., bp <L1ittue l11bl'teof tbe iDefentJants took tbem, anO 
tteitbcrttJ tbcm to the fain E. G. 
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atbe ~Iaintiff nemurretl fpeciaHp to tOt.s ~Ira, ann tbelU: 

tb fo~ Q.Cau(c, tbat it uUlounten to tOe general ]{fuc JClot 
gutftp; ann it being twice arguctJ, tt tua~ anlungen 9 PaCe. 
Will. fOl tOe Jl:)lafnUff, ann tunt fo~ two lReafon~. 

(t.) 1Bccaufe tbts }131ca in tue jfo~m iUl it tual1blftwJ1, 
btb amount to tl]e general 3mlte; fOl tuat tbe Defennant~ 
ban not a'Omttten tip tueir 191ea fo mucb a5 a Il!>0ffetUon of 
tbe C[otu9 ttl tbe ~liltl1tiff at tuc ~tme of tue ~tlkht1J, &c. 
fo~ tbrl' fap, tue (ltoms mere tfJen tmpounoeo, wl)icfJ IS toe 
(ltuffobP of tlJC lLam, ann not of tf]e Jl:)artp, fo toat tbe 
iDeftHtllfll1tsJ bp tude 11J>lea bon 110t !Jiuen flU!, (,[olouc of 
-I< affion tubntfocUtr to tue ~Illtntrff. *, 0,Du£r~, It 

t le Clcn-
dams had Ild~ 

mitted a bare Po!fcffion in the Plaintiff, whether thllt would have been Colour fufficicnt 
it being but a tortious Po!feffion only. . .. I 

Et per Holt Chief J ufiice, g:r tbe Defen'tHll1t!1 ban nDmit= 
teb a bate Wofirffiol1, &c. U]l1t tuouto iJobe bern it fuffictent 
([clout fo~ tbe Defentrant9 to jufttfp fpecial1p uuner tbe 
r;>~ecrpt fq Replc v in, becflufe tbe ([OW£{ mete e,:p~ell!, men~ 
tlOtten itt tue 19~ecept, ani) tlJep terre commatltleb to take 
tbem, ann tbctE'fo~e turp miglJt julltfv tbe ~ akinlJ, &c. 
nltbouglJ tbe W~OpCttp \tlllsJ not in tOl1t I;>erfon \nbo b~ougbt 
tbe R.eplevin. 

ann no l ttiolt of ~t£rpar~ rum Ife olJofnff tIJe Defen. Trefpafs will 
bams, (tl)e IDfficers) fOl taking ®oo'Oa o~ <!Cattle bp mfr. nO.t lie a

rue of tl Replevin, unlefs be tubo batb tiJe ll!>otfeIDon, gffi!:shfor 
claims a 19lopertp tuben tye IDfticerfJ come to 'Oemann replevying 

tyem, anll tb~p take tbem notmitbllanbing fncb <lrIafm of Goods. 

~lOpett!' ; ann tlJts fpecinl ~atter mull come in bp tunp of 
)RepUcation bp tbe 19laintiff. 

Qnb Co tbere is; a Difference bettueen a Replevin anti 0= 
tbcr Il!>locefs of lJ.,atu, \tJttb JRefpeff to tbe IDfficcra :, fo~ tit 
tbe firn <l!aCe, (viz.) in Replevin, tbep are erPlrfip com~ 
manneb tubat to take in Specie; but in Writs of Execution, 
tbe [i[to~tJ9 ate general, (viz.) To levy of the Goods of the 
Party, anb tbetcfo~ 'tis; at tbefr ~crtl if tyep take an, 
otbct ~nn's ®ootJs, fo~ in that (ltaCe an action Of ~teC, 
pars tutfllic. 

(2.) Qrbta tj)~ercrfption fo~ a ~telUartl of an fpunn~etr. Prcfcription 
(1tourt to grant ~~ec£pts of Replevin out of a Coun IIp& fora Steward 

on a ~a.rol ~omplatnt malle to bim, is a void Prefcription, d~cadn ~un~ 
anti agamll lalU; fo~ eben tbe @>telUartJ bfmrelf batb grant Replc
no ruth ~olUet bl.' tbe 'ommon ILftUl, but b'~ autbo~itp vin

l
s on Pil. . in ro , not 

gool;i. 
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* Cap. 2.1. 

t Cap. q. 
I Infl-. '45. 
2. Infl-. 139, 
14°· 

fn tbat ~atter (g gfum to [Jim bp tbe @.ltatute6 of * Marl
bridge, and t Weftm. f. autl t[)ofe ~tatutea no not £.tten'n 
to an!, otber lj!)erfon, but tbe @)beritf onlp; anti if tbe @>be. 
tiff tubo f~ ~t£U1atO of tbe ClCountp; C!tourt ban no fncb 
Wlomer at Ql:ommon lLa'oo, it follows; tbat tbe ~tell1tltn of 
an fpunn~etL 4,[ourt \l)btcb 19 llcriben out of tbe Qtountp& 
Qtourt cannot [Jaue altp fucb J13o\\1er: a~ to grant Reple
vins out Of Q1ourt. 

5 E'4 34· a. ')But it tuos t1greel1, tbat tbe Hundred-Court, ann otber 
QCourt~ of lLo~na of 913nno~g map bp Prefcription hold Plea 
in Replevin, anll fo map tnctnentlp babe Wotuer to reple
vy Goods or Cattle taken; but tbat muff be bp W'~OC£r!l of 

* Co. :Enr. tbe C!tOUtt after it Plaint entered, but not bp a Parol Com
plaint * out of Court. 294. a. 

Dyer 2.45, 
246. 
F. N.B 73. 

Nota; gn llDlatntSj in lReplebfn in anp infetfo~ <trourt 
lUbfcb bolD ~fea tberein bp w>~efcrfption mua be in tbe 
Detinet onlp, brcllufe tOe ®ooll~, &c. ate not repleufelJ, 
but bp ~~occf£J fubfrquent to, anO grounllcn on tbe Wlaint. 

Bennett roerfos Talboys. 

tvSh~;~ t~l':' TJRefP,af6 fo~ b~eakfng bf~ c[1~re, t.rcaninrlJ IJi~ ®j.ars 
Conclution pedJbus Ambulando, nnn eattng bt9 \lD~a ~ tuitb ""at" 
of a Decla- tIe menttonell tn fbe [)eclaration. 
ration contra Necnon de eo -m:bat tbe IDefenllnnt hunted in tbe faib 
formam fia- moo I r: b' '. c· T d fi (.) a Cl l' & tuti is O'o(ld "-/.... OLe, elOg an JOlenor ra e man, VIZ. at lIer, 

b ) d·.o.· D 'R' & where nor, alia enormia, &c. & contra pacem lu t ,am eg nunc, c. 
& contra formam ftatmi in hujurmodi caru edit. & provis'. 

after n mertHft fo~ tbe ~Iatntiff, ann 2 d. Damages; 
giben bp tbe Jjurp Oll tbe ~rial at SaTurn ~ffifes, it was 
moben ill ant n of ]jungment, tbat tbe ClConclufion' of 
tbi~ Declaration, (viz) contra formam fiatuti: went to tbe 
[[lboIe; tub ct('a~ tbe fitff t9att of tbe Declaration wa~ fo: 
a Trerpafs at Common Law, alln not grounnfn on an!, @>til" 
tute ltlDatfoctJct. . • 

Curia. ann after feberal Debatc!1 it tual1 rulet'f, Parch. 9 WiTIi~ 
tbat tbe ~la{ntHf a)oulO babe bi£j lungment; fo~ per Curi .. 
am, tbefe [[{O~1J~ contra formam fiatuti llJall be applpetJ 
to tbat Wart of tbe ~terparl1 wbfcb· ltla!1 grounnen on 
tbe New Statute againO: Hunting by inferior Tradefmen, 
mbicb gibf$S full ~otlSS, tbo' tbe Damft!J~s ate unnet.tro~tp 
0bnUng~. . 

2 

Et 
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Et per Holt Ch. Jufiice, 'ftis fufficient to lap tn the Dee 

tlaration, tbat tbe Defennant hunted tn tbe @laintitf'G 
e~ounl1, \\lltbout conduning contra formam Statuti, fo~ 
tbat fiJoulD come in ~1JilJence. 

The King ruerfus Ingram & are 

Slfb£ral J.13erfolts lUcre con1Jictel1 of a Riot bp lInquffie z S11k. 591• 

tion taken befo~e t\tJo 31ufttce~ upon the * @tatute of * I3H·4·~·7' • . • ,+J In what Ca-
H. 4. tnblCb 31nqllllitton lnaS trBberCe'O, anll a dterl1fct fes the She-
(ounD agatnff the IDefenDaht~; anD upon a ~otton tn at~ riff ought to 

tea of 31~IDgmcn~, ~be (!f.rceptfons lUcre, . ~~!:~~:t 
ff. ftbt,; <!l:onbtctlon lnaS before the JuLhces of Peace on· ConviCtion 

ly, and not before the Sheriff, Inbo bp tbe e~Plefs [[lOltl!J for a RlOt. 

of tbe ~tatute muff be joineD tn tbe Certificate of the Faa: 
to this Court, and confequentlp it mull be tntenDeD, tbat 
be ought to be prefent, fo~ otber1l1ife botu can be certify 
the Faa:; anti Co- mucb alro map be collcaen to be the Jln~ 
tent of tbe @>tatute )to 19 H.7. upon flConlltuClton of tbe * 19 H. 7. 
Inbole @>tatutc. cap. 13· 

Sed non aIJocatur; JrO~ ntitber of tbore @>tatutr~ ap-
pOint, tbat the Sheriff fhould be prefent at tDe Q!:aktng tbc 
Inquifition by a Jury; fo~ tbc Dtfference itS, 

tr [[1brre tbe (tonbHlfon of ft Biot is Ulant on tbe eta= Raym. 386. 
tutt I ~ H. 4. upon View only, tbere the @~ere"ce of tbe 
Sheriff. Ol Under- Sheriff muff be necetratp; but 'ti' not fa 
tnbcre the <ZI:onbfctfoll is upon an Inquifition tolttn after tbe 
)Riot (~ enbeD. 

(2.) Obj. (viz.) 31t appears tbat ttDo 31nquifitiollS Inere 
taken of thiS )Rtot; tt appears alCo tbat the Inhale jfact 
tua~ bone flefo~e the t:akiug tbe fira J1nQuilition, anti 
tb£refo~e tbe luqulep ought not to be partial, flut tbe 
[[tbole llJoulb babe been founD upon the BrU 3lnQuffition. 

Sed non allocatur; 'C!bere iJeing notbtng in tbhl SiDb~ 
jcffion. . 

(3') Obj. (viz.) ~bat tbe 31uro~~, upon the ~nQu£ff are 
cbarge'll onlp ad inquirendum pro Domino Rege, lDftbout 
raping, Et pro Corpore Comitatus, Ol juxta formam Sta· 
tuti. 

Sed per Curiam, J(tf~ turU enougb tnitbout ft, 
(4.) Obj. (viz.) ~IJat tbe Eact tuaa fOUnD, not anI!, Vi 

& armis, but alro Manu forti, of tnbfcb. tbe J]UlltCffJ ban no 
190\\let to inquire bp tbofe @tatutep. 

Sed 
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Sed non allocatur. 

Inquifition (5·) Obj. (viz.) ~bat apprarB tv tbe JRrco~b, tbat tbe 
mfjaybehtaken jf act tuas bone mo~e tban one Month brfol£ tbe '<!Cime of 
~~~t~.e the ~akt"JJ the Btft 31nQuH1tion; anti thcn tbe ~tme tubicb 

the @>tatute allowa being lapfc'O, tbe 3luUtces babe after:
war'Os no ~o\tlet to take the 3l11Quifition, becaufe tbc 

* 13 H. 4· ok ~tatute fs etP~efs, tbat tbe 31nquirp tlJnll be made with
in a Month aftct tbe Riot i~ committf'O; beOncS, tbe ~:: 

~~~ I~~;lg fib iCt~~ btabb~"! ntl1~o\tJet to take (ucb ~nqumtion anp tllbete 
'Verfus Colins. U m Cit 'Of tons. 

~o tbis it lUas anfmcretJ, tbat 'tiS berp truc, tbe @lta .. 
tute i~ ma"l1ato~,p, (viz,) (tbat tbe 3lnQuifition tlJall be 

Dyer 210. h. taken wfthin a ®ontb, unl1et a l.0cnaltp tn the neighbour" 
1 Sid. 186. tng 3/ulltccs; ; but aftet tbe ~ontb 'tiG tltll nffcr£tionarp in 

the 1ulltccs to take an 3lnquifitftlll, &c. ann tbat bp <Iron. 
firulfton of tbe laft Cltlaufe of the €Statute 11 H. 4· anD it 
batb ebet been tbe ~~a(Uce to take fucb 3]nqutattomJ out 
of ~emong. 
~be iDefel1l1ant~ tnete linetJ. 

The King 'Verfus Thorp & are 
6~~Ji·a~~I. T·· . HIS l11as an 31nfo~ma,tfon fn mature of a Confpira .. 
fhip by the cy agatllfi Thorp tbe ®aoIer of Winchell:er, anti 
:,:ather .con~ otbers, fo~ p~ocUrf"g a ~atriage betllle£n Ed ward Mit
tlntl~s till hIS chel an'O CorneHa Holton· ann tbe <ltbarnoe againt'f tbf! Son IS 2 I , • t) 

Years old in iDefennants tuag, tbat Edward Mltchell betng a @'cbOlat 
R;efpea to at Winchefl:er-School, tbe i)efenl1ants ntn entice ann per: 
hiS Body.'but (ma'Oe "im to lenbe "il"l! latbtr ann to come to Thorp's not to hIS V 'II JJ ~ , 

Lands. Hopfe, an'O tlJere bib p~ocute anti compel tOe faUl Edward 
MitcheH to drink {hong Liquors, and to be drunk, anti 
tbrn bib introbuce· tlJe fafO Cornelia Holton (a @£tfon of 
til Jfame, anb tuo~tb notbing) into tbe faiD Mitchell's Com
pany, an'O bp fair @)peecbes DiD Plocure the fain Edward 
Mitche]J to matt!, tbe fatn Cornelia Holton. 

QCbe iDefwilalttg lUere founn guilt!' of all, f~cept com
pelling the raid Mitchell to be drunk. 

ann nolU it was objrcten in grreft of 3lu'Ogment, tbat 
tI)£ ®atter fOl tubtcb tbe ID£fennant~ lUere conbfCfeD, lUaS 
not a ([time tuttfJtn tbe lLalU of tbe Lonn, fo~ 'tts; a latn
ful Q(f fOl anp ~an to p~o(ure a ~atrtage betlneen 1ger
fOlt11 of lawful ~ge to mattp; ann fA tblS ~are Edward 

3 l\1itchell 
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Mitchell lthlS mOle tban fourtccn }PC.!lt9 oU); fHlll tlJut tbere 
is 110 mo~e ReMon to maintain Olt 1nfo~mi1tton nt tI]e Jin· 
Hance of tOe fr'atyer of tbis ponng- Wall, tOfll! f(l~ lJint 
(tbe .Furber) to ntiltntnin an "" (lITtOn fo~ tbl' flora of tOe * 3 ero. ~t. 
~atrta!Je of bis ~on, l.UlJtcb (as it {JP.to lleel1 ntJjuttgcll) ~v.~~~~'>l~·I. 
lVill Itot Itt\. Raym. :z';5l . 

(2.) Obj. @>tnce toe Gin of tbis 31nfo~mi)tion conuffn 
in tbe unlawful Means ufCti bp tIJe IDefentHHttf) in PlotU· 
ting rbtg ~arrfulJe., tberrfo~e it moulD fpeclaHp ann pfltti: 
(Ufatlp be fet fOlt{) tn tIle ]nfOlmatton fui]ut tfJo[e unIatufu( 
~eang tucte., tunt tue <!rourt mfJJbt Junge fi1u£tUl't tbe~ 
lUere fo, o~ not. 
~nn as to tue Enticing him to leave his Fatner, De 

(tue 00n) tuna of ruffictent Qlge to molte his \!Election, 
tu~etber to (fap tuttIJ t)tm (Ofa Jfatf]et) o~ not; anO 09 
to tue ~nttctng Oint to Thorp's fJ)oU[c, it Uotb not ap~ 
pear but tbot t{JC ~cvooI,mtlaer gube b!m lLcnbe to go 
tbitlJFr. 

flDn tOe otber @line it tuft£j argucfi, tDilt tOe li3~orUtfHg EcOntrfl.f':i~. 
a latnful ~ct to be nOlle bp an}? unlutllful S}3ftllHl ann the PLuntdfo 

wlciuO 1~~acticf11, iu fin fDfffllce punifiJable bp tbe fLam; 
flnO to p~o\)e tuat ~utt(t, tbe {[af£~ tn ibe * ~t1rgill *Raym.~7.i, 
lvcr£ ([teb. I Vent. 2.)4. 

Et Adjaurnatllt. . 
sann afterwarl'i£), in Michaelmas, 9 WilL;. It \b11~ at; For the f)c

uuell again fo~ tlJe IDefenbfltlts, anll tnfiUell, tunt nU Guar~ fcnd'lJ1ts. 

dianfi1ips l11bntfoeb£r (e,tceptinrr onlp tn QJ:{]ibnIrp) Deter: 
mine at tfJe ]l1fant'i,1 gge of fGtrrteen tfleor9, tunt [Iring 
tbl? Ollip tfuilttlionllJip whirl) (onttnu£a to flin ~rre of twelt: 
tp,otH' ~eor£i, mbtcb t~ upon a parttcular BeaCon t . , 

fl 13Hi:mfe ttl! t(jcn tbe 3!nfollt t~ not capable of pet: L
S .l:.:t~d~ 4 6:. 

f . h . I t. ~. 10,; 
O~rilil1lJ KOig rs·Servlce. . 108, J 14" 

£iDn toe otuer €j)'ii.'ic it lDas otlJuetJ, tOnt fbig lUna a For the 

1Jl"I?fIt i'ffencr, nnn tbot I1lfo in JRefpecr to tb,e latber, Plaintiff: 
b!.'CtlUfe fbrtp jfatber [Jatu a JRfgbt of ®UflttJianfi)ip of the * 9 E&. 4· 53; 
Body of hig Son and Heir, ul1til be attain tOe gal? Of ~{. ~3~fc, 
ttrlfnt~,one ~ratg; anti to p~obC it; tbe QCilre~ in tbe >I- ~ar. 3~ H. 6. 55, 
gIll tufte citell. Lm. §. 114, 

([f)at lUb£l1 !i1:rmlrf~ of Knights-Service lUcre fit 13efhQ', ~!~ti:t, 
fOe Guardian in Chivalry (ouln not bObe t[J£ Cuftady of 26 3_ 
the Body 011 tOe ®attinge of tut:; "Vard as lona 09 btg 
jfatber tuas Huitt!!; but nil U1 i]tc(j [ucb ®uatl1lf1tt coulti I It 
babe tuas tlje ([uftol'iP of We lantl~ tnfJicb tni re befcenllen ~lcl:a)'I~(,: I, 

to tbe llnfant from bi~ ~otbrt, o~ otbrc collotn-al ann~ffol. J 3, 
D d d .Ifloru 
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mo\ll tbe true Bearoll of Guardianfhip fS not lliitb lR('~ 

fpea to tbe 13enefit of tbe lLo~n bp fll:enure, but witb Re. 
fpea onlp to the \Joon QJ;llltCation of tbe 3]nfant. 

~n'O tuere is 0 Difference bettneen on getton on tbe 
(!tafe b~ou\Jbt bp tlJe tattler Qyare filium & hxredem fuum 
rapuit, ann an 3lnfo~mflttol1, as bere, fo~ tbe latet fs to 
punilb tbe ®ffcl\(l', but tOe firff if.; to recou£t Damages. 

Et per Holt Ch. Junice, ~~e true Bearon ll1fJp bp tbe 
fLaw of England tbe jfatller batb not tbe Guardianiliip of 
b(~ pounger qrlJil'O~en I£;, bccaufe bp our ILaw tbe pouuiJer 
"bUb~en cannot il1(Jerit all!, 'QUJing from tbetr gatber. 

'QI:{Jat tbe ~uat'OtanllJfp of tbe Jfiltbcr, tubicb if.; a QDuar= 
bianllJip bp mature, continues till UJe ~on ann l1>eit ap~ 
parent attain to tlJe Gg'£ of ttnclttp:one ~eats, but tbat t~ 
tnitb )Refprct to tbe Cufiody of the Body only. 

mo 3lutJgmrnt. 

Prince rver(us Moulton. Trin. 8 Will. 3. B. R. 
Rot. 2 15. Adjudged PaL 9 Will. 3· 

~ .Salk. 66? TlRerpafa, &c. \nberein tlJe l~lainttff beclaren, tOat 
~!l~~:g~~tf~; upon tlJ€ fecond Da}! of July, An?o 5 Will. 3. &c. 
a Thing flnn from tl]cnce to tbe ~tml? of tOe muon, be 1l10S poifer .. 
~~;c.h ~n it feb of tll1a 9}!}cano\tls atljofninlJ to i1 Riuer, ann tbat tbe 
peoffibI;~- IDefen'Dant tbe '2d of Augufr, in tbe (arne ~ear, exalted his 

Mill-banks to tbat iDcgrCl', tbnt t{Jereb!' tOe alat£t ofiet= 
fiottJe'O bts (tbe 10Iainttff'9) ~eilnotua, per quod be Ion tbe 
[Ue anll w>~ofit of lJt~ Wea'Ootu9, from tbe fatt! feconb Da!, 
of July unto tbe -m:ime of tl)e grttott, &c. 

[lpoll .taot nutltp pIl'o'Oe'O, tbe WlIail1titf ban a <I1erbitt 
anb entire Dnmagf9; anti it \DaS moUcb in arrcfi of 3iunlJ~ 
ment, fo~ t{Jat tlJe !Domage~ being entfre, tbe 191ainttff 
batb tcCobeteD IDamog£9 fo~ tbat Wbicb tn it f£lf i~ fm~ 
pomble, fO~ in lJhl Declaration be latD toe t[o~t, (viz. 

~ Vent. 103. fiChe QfJaltillg tbe ~ln,bank) to be nDlle Oil tlJe fecond 
Day of Augu{t, ann pet be allengen, tbot be loff tbe dUe 
aun ~~ofit of l)ta 9!3ranotn~ from the ~econd Da~ of July 
before, which could not be by exalttng the Mill-bank; 
rOJ t[]at tua~ not nOlle tUl tbe fecond Day of Allgufi fol~ 
IOll1ing; fo the 3iurp IJuuing nibUl Daman-fll fo~ tbe 
{[U)ole, a~ tbe ~la{ntitT bab lain It, t{}e lUOlJtnent aug(lt 
to be fet anne. 

2 13ut 
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')i3ut Ott the other Sine, tbe <lCafe of * Bridges and Hor- ;conrra. 
ner tna£t etten, which 11las Trefpafs wittJ a Contiouando See amea.. 

ftom a Oap befo~e tf)e o~fgtnal ~tefpi1f~ laiO in tbe Decla. 
ration, anO entire [)flmflgc~ giben, but upon a SWotton til 
grreff of ]ungment, it \Uaa I]eln gOOll, beeaufe it tung im· 
pomble tbat a ilCrefpafa fiJoulO be contfnuen befo~e it be. 1 _~ol!. Abr, 

gnn, ann tbe 9\Utp couro not babe ill1pqconfineration of l'd~n 2:. 

tbflt flCime. 'Simms ver/al 

Holt Chief Jufiice. tltbe 1»laintiff bath laib, tbat be lort Gregory. 

tbe Ufe aa well as the J!P~ofita of bia g@rallows for a1I the 
Time; nom 'tis pomble, that be map lofe the Profits, fo~ 
all tbe 'Qtfme, breaufe tbe ®eano1.11a might be [)aft1en up fo~ 
a ([ut of Il)ap; but be coul'O not Iofe tbe Ufe befo~e tbe faa: 
none. 

~nn after febetal ~otfomf, the 31ungmel1t nHl~ arreffeb . 
cbicHl' upon tbe autbo~!t!' of t Harbin'S <!tafe, tnbicb tuas; t Harbm '/Jcn 

iT. ~afe, &c. fOl not grinning Of~ (tOe Defen1Jant'~) ~~~~~·89. 
([ om at tbe ~Iatlltiff'a 9@iUS, anll ttertuetJ biS 'Qtttle un~ s. c. 
tier a ILenfe mane to btm, &c. I I Jac. tOen ret~ fo~tb~ t[Jat ~~or 887' 

tbe {)efennant at febcral ~imes from 2 Jac. to 12 Jac. llill . . 
grtnll big <tom eIfetulJcre, tbe l,I;)latntiff {Jan it <IlertJiff, but 
coutn neber ~et ]u'tlgment, becaufe tbe Damages tuere ar. 
(eifen (oJ all tb £It Qrtmc, (viz.) from 2 J ac. to 1:2 J ac. ttiben 
tbe Jj!)laintiff'g ,lLeafe commencen, j 1 Jac. anll not befo1e i 

fo tbat iDnmagnl tuere giUen to (be IFllaintHf befo~e be 
ban an!, fltitle. 

D d d 2. DE 
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The King q;erfus Hornely and Williams. 
, 

* ,1 EI. C. !. I N t~e (!Court of Exchequer-Chamber fo~ rfberfing it 
~:p~:.r. z. 3lubgment glben in tbc Court of Excbequer, acco~n. 

inn to tbc @Jtatute "" 11 Ed. 3. cap. 12. in tOe 
gtcat Qtafc of tbe Bankers of London, to tubom @art 

of tbe JReUenue of Excife tuas; gtRnteb bp Jlttng Car.:2. fo~ 
@i1Fment Of perpetual 3lnterclt fo~ tbe @um of 600000 I. 
lent to btm. 

'ij[,be Lord Keeper Somers bin tbc" Declare, ~bat tbe 
mueffton ban been put to all tf)e lunges of England, mbe~ 
tber toe 3lun~ment of tbat ClCourt ougbt to purfuc tbe [)pt~ 
nion of tbe Majority of tbe 3lutllJea, anb be faib tbe 3lubgess 
ban tJeUbeteb to [Jim tbeir ~pinlonSJ in [[1titing. 

fT. Holt Chief Jullice, Powell and Eyre Jufiices were of 
®ptnion, tbat tbe ~ajo~ttp of tbe 3\ubges ll)oulb gobern 
tbi11 3lubgment. 

')But tbc Chief Jufiice Treby, Chief Baron Ward, NeveU 
Rokeby, Turton,' I;..etchmere anb Powis mere of a Contra. 
tp ®pinion ; anb tlJtrefo~e tbe Lord Keeper PlonoUltCetJ it 
lReUerfal of tbc 1lfOgment tn tbc (2toutt of Qtrcbequet 
meetl!, upon tiE) omn £[)ptnfotl, anb of Treby Chief Jufiice, 
and Baron Letchmere alJainft tbe IDpfnion of all tbe rea of 
tbe lut1ges. 

2 Biackall 
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131ackall rverfus Eale. Acton '7Jer{us Eundeln. 

U p 0 N a 9!3otion ht firrcfi of ]ll'OumCnr aftrr t1 (Her~ ~Vhere an 

'Om fOl tbe 1?l!atntiff9, ttJe ([aff~ appenreD to be, ~~o~l~lfaid 
(viz.) qrbe fitft map a common Slrtion of B:lttery b~oug[Jt in the Dc

b~ BlackaJl, 11lbo Wag ~et\Junt to Atton tbe l\Df(lintHl tn clararion, it 

tbe otbct <.!Caure ; ann t(Je feronn UHlr; fln affton l!~oUnIJt up :vc~~ra~t by 
tbe fain Acton tIJc MaHer, f01 U)£ Battery of IJiG €j)rtUiutt 
Blackall, per quod fervitillm amifit. 
~be i)((larfitions tufte of f'afrer- Term, ann. 8 Willi. 

anti ttl botb tOe §att UHS lam to lle DmH? on t[J£ firft Day 
of jfe{':~tltlt!'., mw. 8 V\iill. which was a Day nor yet corne, 
ann pornDlp IlltiJut nel.lct come, fo~ ([Jat tOe ll\tllg began 
ti~ iRet!!n on tOe 13th Day of February; llnl'J ttJerrfolC tbe 
firfl: Day of jfeb~Uat!" in the 81b Year of his Heign, tum 
not be un February next, if t~e ming happen to Hbe £0 
loug, fo tDut It lUng impoffible fuel) jfilff~ fiJoulO be none 
tn tfJe 9!f)antHt ao tlJe le!tltnttrfa ban tJecint£tJ :, ttJet£fo~e fJp 
t[)e 1~h:HtHiff~ ohm €9i}fIDll1B' t~fP bub 110 <[oufe of2ttt0l1 at 
toe ~tme of tl)ofe ~HHolla b~oulJbt. 

tto tub(co tt Wil6 anflUtrClJ, tfJilt tbrfe ([ar£~ tnere not 
Hac tbe common ([are wbecctn it appears, tout tbe lI3ififu= 
tiff (ommet1t£lJ biG @)utt befo~e the Ql:aufe of gerton oin u. 
tlfe ; bCCllufe brre toe ttimc ful 'ttg lain nppeOt9 to be fm. 
pomble, ann fo 'tig no mOJf tlJilH n IDeclnt'attol1, lopttl{J it 
jfaft 'h.lt!JOllt mentioninJJ a De!, wben it UHHJ tlone, fo~ an 
impoffiblc Da!, to tiJe fame tutti) no Vap; ann if ibe DeCeits 
Dont bilb l'Jelnurrcll to tbere IDec(lltfltiona, tbfl' \l:ouin cer. 
tafnlr bulle bern n'01utlgrtJ ill. 

1But he f)abtlt!J pleaoeO to Sjlffue, anlJ a [~rcnict ngafnff 
bim., tue iDcfcff if) cur(1) up tbat [iertJttt, fo~ 'th1 a t.~Ule, 
tbnt il merom f)clpG rbrrp G:biflJJ tul)tcb l~ nenffi1t!' to be 
PJO\)(tJ uiJon tlJe t!l:rifll, mra lllUbout l§t!oof of tnl;icu no 
[lnllift rouln be giben fo~ tbe Wlntntiff; \Uhctdo~e tn tbcfe 
p~er£Ht ([are~, tmIcfl) tue tE>lUintiff~ bon P10bcn tbe Batterv 
to be none befo~e tf)flt ar:tme, it tull61mpotnble fo~ tbe 1m)! 
to finn t[}f ID£fctl'Oilnt gmltp., OItl'J toe rennin IDo~ hl 110 
longer material fi'i1ce tbe DefenDant ia founn lJutlt~ or tla~ 
il1tT tile jfact; anti nOID tt UJaU not be fnrrntlrtJ, t~at it \niH; 
nonc at nnp ~tme after the Ac.tion brougbt. 
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anti a -I< <!tare lUaa eften, which may be feen in tbe 

Margin where all fmpoftible iDap lUa~ lain tn tbe [)eclara= 
tion ut fupra, anll beltl goon after a dlernfct. 

[[1berefo~e tbe ~Iainttffa ban tbefr 3lungment. 

Lin[ey q;erfus Sir Talbot Clerk. 

In Aai.ons vi THE @laintiff bun a [teenict fn (!J;jectment upon alt 
~ ;'17'S the £lD~igitial in B. R. lUbereupon a Writ of (!ftro~ lUass 
n:ed ;:tbc brought in Parliament; ann now to p~ebent c.!fttOl, ft tuaG 
~~;e;~~~Te. mobeD to~ b6al1We tbe IDMPin(lonI 'Ohf B. kR• upon the I JaCctn ~ta" 

lute 5 ~ . & . W HC ta es away t le aplatur 
Fine in <lCafes of tbt~ .IDature) whether fince this Statute a
ny Judgment, quod Defend' capiatur ought to be cnteren 
Oil JReco~n of ]un~melltg fn Uffionf$ vi & armis, &c. o~ 
whether any other fpeeial Entry ought to be made in lieu 
thereof, ann tafting JElotice of tfJe ~tatute. 

Curia. ann aftet Debnte it tum.1 IJcln per Curiam, tbat tbi~ 
Jacm ~tatute ba\ltng taken amap toe Fine; therefore Illl 
3ltt'ogment of Capiatur aJall be £l1t£retJ againff tbe iDefelt~ 
tJant, "O~ anp Thing in lieu thereof; but tbat QI:laufe 
a)all be totaUp left out of the Judgment. 

Patrick q;er[us Balls. Mich. 8 Willi. j. B. R. 
Rot. 200. but adjudged Hill. 8. 

E' 9: IN Ejeament in C. B. tbe W>Iailtttff DeclarcD upon a Deer 
~~ent~h-c mife mane to him by the Aldermen and Burgeifes of Bury 
Plain'tiff de- St. <!filmonn in the County of Suffolk, ann 'Din not fet forth 
g::frcon a that it was by Deed, o~ under Seal of the Corporation. 
made by a 
Corporation, and did not fct it forth by Deed, or under the Common S~al. 

[tpon .IDot guUt~ pleancn, the ~Iafntftf ball a [terbict 
ann 3lungment; ann tbet£upotl a [[1rit of c.!frro~ wag 
b~ougbt tn B. R. nnn tbe <lfrtO~ infitlen on lUas, tbat tbt~ 
Demife was void, beeau£e a Corporation aggregate can 1)0 

t2 ero. 61,. notbtt~g but b~ [)ee~ unnet ~beit t Common Seal, ann tbe 
Swadling'L'fr. ~are in tf)e t Margm mn~ Clten afj a parallel QI:afe, fOl 
Pil'n. tbat tuns an E,jedment for Tithes, ann a [tetllict f01 tbe 

Wlaintitf; but tlje J!lt'ogment U'H1S arreffen, becBufe tbe 
2 lPlatntiff, 
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1!!)lainttff {Ja'D not 'DeclareD upon a Demife by Deed, for 
Tithes will not pafs without a Deed. 

Sed per Curiam, ~tnce ~bat QIafe ttl 2 era. ofoleruil), tbe 
lLatu is altet£tJ oSl to tbi§; l~oint concerning IDeclaratiof1~ 
in (!fjelfment, fo~ nolD tbep are lltottntJetJ on frifftona onlp. 
~be 31ulJgmcltt tun~ affirmetJ. 

Gillam ~erJus Harnage. Mich. 8 Will. 3, B. R. 
Rot. 197. 

ERR 0 R of a j1utJgtllcnt tn tbe (!1l1Utt ijf Marfhalfea, B.tt. wiH 
~ an'D aftertuarns a Sci. fa. war.; b~oulJbt again(\: the nor execute 

Bail, tnbet£in it tuag rectte}), tbat tbe ]uogmeut tuas in ~~:n!su~fin~ 
tfJc Marfhalfea-Court, Quod quidem Recordum certis de fcrior 

caufis coram nobis Venire fecimus; anti upon ®otion t{)iG f~~lrtAi nn:& 
[[(tit \\'las qual1J£ll, bccaufe {Jp tbe jfo1n1 of it, videlicet o~ 'a\V~~~f 
certis de caufis, tlJeJReco~n lUng t£n10bctJ bp Certiorari, Error. 

anll tl)Fp fIJtllf not molu; ufe of tl)i9 C[out't to cc£cute tfJe 
ok J]Ul)!JUlwt5 of ot{Jcr (,[outtll, unlrfG tbcP are affirmeD * HUtt. II i. 
Dere Oil il Writ of Err·or. I Sid. ~I,. 

mbncf02e tlJr li31mntHf b~ou~bt a new [[{tit of Sci. fa. 
nltlJo' U)e ~rutb tnn~, tunt tlJe lRe(o~n come bitbrr bp Writ 
of Error, but tbcn tbe Sci. fa. fiJoUIO recite tbU~, (viz) 
Quod qnidem Recordum coram nobis caufa Erroris corri~ 
gend. Venire feciml1s. 

DE 
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Hicks rverfos Woodefon. Adjudged Hill. 8. 

~~~e:n~t~- lDitIJin tbe ll)unb!Cll of Huntfpill in tbe QCOUl1tp 
L~bcl for THE J1!)latntitf Woodefon, JRetto~ of HuntfpilI, 

Catric, a of Somerfet, libellen in tbe @>pititual (tonrt a" 
~Ufto; ;as gainff Hicks, fo! tbe 'QCitbes of Agiftment of 
ugge e. Cattle, not nfen fOl tbe Plough or the Pail. 

Gun Hicks moben fOl a tIDlobibitiOlt upon a @lulJIJeffion 
of feberal Modus Decimandi as to otber iDemanllll of 
fi!:Ubes, anb as to tbe Agiftrnent of Cattle, be rUIJgefiS 
a Cuf1:om Time out of Mind, \llitbfn tbe Hundred of 
Huntfpil1, tbat ltO ttitbcs wete eber paiO to anl' 1Reffo~ 
o~ CIlicar of anl' ~atilb witbin tbat II)Ul1b~etJ, fo~ tbe A
gif1:ment of any Cattle not ufeb fo~ tbe Plough or Pail. 

gun bereupon a Prohibition lUaS gtantetJ, anb tbe 
IIDlafntitf beclaren upon tbis Qruffom in non Decimando, 
lDbtcb (amongff otbet~) tua~ put tn 3llfue; anb it tuaB 
at WelIs, Summer Affizes, Anno 1695, tub ere tbe ]lur!' 
(ounb toe <Ztufiom a~ tbe Wlafntitf in tbe ~~obibitfon ball 
laiO it. 

Selden :t36, ')But notltJftbllanbiltlJ tbi~ CIlerbfct, Woodefon moben 
~~~. '-95' ro~ a Confultation as to fo mucb wbtcb concernel1 tbC A-
2 Buill. zS 5. gHlment of Cattle, aUebgtng, tbat tbts <!tufiom in non 
He~ey Ill. Decimando tuas boiD, fo~ tbat no Prefcription or Cufiom 
13 CP·13· coulD dtablttl) a Non Decimando. 

Et 
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Et per Curiam, 'G:ia a boro ~uffom, al10 Co a Bule ~fiom. in 

tnaG giben fo~ a Confultation, nullo habito refpeClu to tbe do:nn~~c~~~~: 
(]]erbict. unlefs 'tis for 

~nn in argufng tbt~ <[are, it tuas mucb infifietl Ott, a~ ~the.s of 
tnell bp tbe ~outt as tbe IDefellonnt'~ Cltounfcl, tbat tbere OOQ. 

t~ not allp QLafe to be founo in tbe ')5ook~, of a cICuffom 
in non Decimando, e~cepttnlJ fo~ Wood in tbe WeJds of 
Kent and Suffex, tnbieb lUa~ no 9utbo~it!' fOl allowing furb 
a Ql:ufiom aa to anp otber G:btng, tnbtrb tuaa tftbeabfe of 
common Bigbt. 

10l per Curiam, WOOO f~ not titbeable of common I Rol!. Abr. 

~iglJt, beinlJ @art of toe freebolO, but 'tfss tttbeabfe bp ~ 5ltoll. Rep. 
Cunom anI!'; quod nota. 22. 

Jfo~ if [[loon fg titbeable ani!, b!, Q[:'uffom, anti not of M;.:ih ~5' 
common lL\tgIJt, tben all tbe JLibeb:; fOl -m:ttbe mooo ougbt ~6II •• 3~1) 
to be founbetJ on tbe Cufiom aUebgen; ann if ro, tben Litt. Rep. 
tbere couln be no $SluglJefiiol1 of a Modus Decimandi a = 15 1

• 

uail1{f n ILtbel fo~ ~tt~et[~loon, fo~ it wouln be abfutn to 
fUlJlJcff one Q.Cufiom againfi anotber, fo~ one nnn tbe fame 
firOing ; fo~ if tOe Dutp arffe£j bp Cullom Onlp, it cannot 
be bifclJatlJen b!, anotber eontrat!' ([ullom; ann pet Ulull!, 
Cueb Modus's babe becn allowen tllJflinff JLtbcl~ fo~ ~itOe-
WOOD. Ideo qua:re. 

The King rverfus Rees. 

MAndamus to tOe Archdeacon of St. Araph, to fwear 5 Mad. ;:5· 
Rees n <ltburcb,lUaroen of tbe 19aritI) of, &c. tnitb= 

ttl big arrlJtlfllCOnrp, fOl tbe l?eat enfutng, be being nUl!, 
decteb bp tbe )J)orffiJlonerg, &c. acrolbing to Cltufiom tbere 
nCrO 'ijCtme out of Winn. 

'(tOe arcl)neaeoll, in bi~ Betutn to tbf~ Mandamus. con" 
fetTen tbe ([U(fom, ann tbat tbe Rigbt of Clflefftolt maSJ in 
tlJe ~atifiJfonet1;, ann tbat Rees lUaa eiectco ano 110mtllatcil 
([buteO,wartlEll acco~tJittlJ to tbe ([ullom. 

'(t(J£n IJe certffielJ, tOat tbfa Rees lUas a poor Dairy. man, 
ann ban 110 QJ;llate, ann tbat be was perrona minus habilis 
& idonea fo~ tbot ®ffice~ tOerefo~e be tcfufeb to f£neat bint. 

Sed per Curiam, a peremptory Mandamus fiJall go, fo~ 
Oil areb'Oeacolt batO no W>olUer to rcfufe tOe @>tueartng l1 
Church-warden, wbo toafJ nUl!, electeo ann 110minatetl ac
COllJitllJ to ([ullom. 

Eee LiOe's 
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Liile's Cafe. 

~;o~l:~d~~~s I leuten~n't L1'Oe IDtl~il1trfctl1J at tlJe 'Sommer Afiifes at 
in an Appeal J Car,lIile, fOJ tire ~tltntt 'of nne Atmftrong, anti 
for Murder. foutl'!) ~t1tl't.p of Manfiaugbter, nn'O aCquttteD 'Of tt)£ Mur-

der; 'anti 1mnntliatt~p aftEt tlje Ul£tbitt tbe Brother and 
next Heir o~ the Deceafed, f.tfJiblt£D bts 1?tIl of Appeal 
in!l:anter fllJalnfi tl)e [Uill LyOe, btfo:t tlJe ~t1ruttS3 of Q'Pa-ol" 
tl£litrrr!, ttJfte; lInb Ore tnu9 attntnnrtl tlpt1n tbe Appeal 
fo~tvl1Htb, ann beiulJ put to anfturt be ntbfetJ to plean ; 
DnO notfJlI1lJ 0101£ \lJ1lS Dartt upon tbe <r.tnnat o~ lJppr-ol at 
tlJot ~U\iff!s, 'but lyHe 'conttntteb in ~uftobp at CarJifJe) ttn~ 
tit Michaelmas·Term, 1696. 

gntl tf)£n tbe CZI:oUtt of B. R. wag mabeb fOl a Certio
rari, nntl fo~ an Habeas Corpus, tbe one to remobe tbe 
]ttbfttment, ann t'fJC otber to t£mobe tbe ~erfon bither., 
ttJbirb t11a~ lJrantctJ, tbO' apporel) bp tbc 9ppellaut; ann a~ 
bout tbe Intet <.!Enb of t'bf~ ~etm tbe [[(tit5 lUere tetUtn~ 
rb; otltJ Lyfle wag blougbt to tbe Bar ttl <[Utlobp; anb 
the )Recoro of the ]n'OiCfment, QCon\ltafon~ ann alro of tbe 
appeal. were Itlte\1life b~outJbt (I1to QtOUtt, ann tbe Be= 
turns ftl£tJ, an'll Lyile waD (ommitt£l1 to tbt Marfhal. 
~ben tt wile tlebaten concerning tOe ~nttet of tUe Ap

pea), (viz.) [[ibrtf)£t it \l.HHl n£((tratp tbat tbe AppeUanr 
fhould appear at that Time in Court, ol1n PlOP to babe tbe 
JI!i~irOtt£t arraiBnen de novo upon tUe appeal; ann if fo, 
tfJen tnbetber tt \lJa~ nrcttfatp fO~ btm to appt8t in pro
pria perfona, O~ \lb£tbct be mll1bt no it per Attornatum. 

Curia. Et per Curiam, ]n (!l:af£!'; \Dbere an Slppeal fa cot1tt1ten· 
ten below, ann afterwarDS remobetl, a~ in tbf~ Qtafe, ;ttg 
neceffatV tbat tlJ£ W>~tfott£r O)oUlb be attOfl1tHn de novo, 
upon tl)t fame 15ill of appeal; ann not to e.rbfbit a ltd» 
i)SUI agafnll bim bert in cu(\odia Mart. &c. 

ann tbat tbe Appellant UJOlf not t1cmm~bable at tbfS 
1itime1 becaufe bp tbe Certiorari be {Jan no {)ap in QtOtltt, 
lInll ttJerefo~e itt rueb (]tafe tbe onlp (ltoutfe i~, fo~ t be 
nt>~ifonet to fue out it Writ of Scire facias againtl tbe 
Qppellant, teciting tbe \\lbott ~iltt£r, anb fa to tuarn 
bim to appear at a [)ttp certain, to p~or£cute bi~ appeal 
ill tOhJ ~OUtt; ann tOen if tbe appellant OJoultJ make iDe: 

5 ~utt 
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fault on tlJot IDap, tbc ([ourt upon i)emantl mfgbt nOl1# 
rutt bim, but not otbcrttlffe. 

6ed per Curiam, ~be appellant map' come in gratis, if 
be tuill, ann p!ofecute l)t£) ~ppeal tnitbout a ~ci. fa. 

aftcr~lJartJa Hill. 8 Willi. tbe Wl~lrOnet being b~ou!Jbt as 
lJotn to tlJC 13ar, it tuna mob£tl tbat be mfgbt be bailed, 
becaufe l)c ban lain mo~e tl)l1n a ~fat tn Q!ullo'bp; an'b toe 
a,ppeilant refufE'b to (orne in gratis to p!ofecute big ~ppeol. 

'J.5ut tbtg ttO£) oppofen bp tbe ~ppellant, ann a [[tarrant 
of ,atto~ne!, ttma P!O'buceo from bim, anO it tn!l£) mobetl, 
t!Jat it mig(Jt be filetl, an'b tben tbe appellant wOllin p~oceell 
per Auornatum. 

15ut tbe ([ourt at toot '(!Ctme wouIn not gibe ILcabe to 
file tbi£) Warrant, tfo~ thEp. were not fathlfiel1 tnbether the 
appellant coulo make his Attorney o~ not befolc be ban 
once appearfl1 bere in propria perfona, fO~ aftetwarl1g it 
tua~ cleat be migbt malte bta atto~nep; fo~ tlJe i)efennant 
couln not wuge 15attle in tbt~ gppeal, becaufe be tua~ con:; 
bitten of Il)omicttle, ann tbi~ ilepenilel1 upon tbe ~on{fru1it. 
on of tbe @)tatute I H. 7. 

'ClI:bcn it tna~ mOben in ')5cbalf of tbe appellant, tbat 
Lyfle, befo~e be mas bailen, on tbe QConbfction, migbt gtbe 
'J.5ail on tbe civil Side to anftner tbe ~ppellant. 

Sed per Curiam, Il)e llJall be baUen on tbe Crown-Side to 
appear de die in diem, ann tbat couln be no 3lnconbenten= 
cp to tbe appellant; fo~ be might p~oceel1 agatnll bim upon 
tbe appeal at anp ~ime, ann be tuu~ bailed acco~nil1glp. 

Slftertullrna I die Febr. Lyfle appeatell at the T;at again, 
anb tben tbe @)oHcito~ ~enetal (bp the w>~oCUtement of 
Lytle) moben tbe ([ourt tn 'J.5ebalf of the Jlttug, tbat Lytle 
might be lJemanlleO tubat be ban to £ap tnb~ 31ungment 
Ojouln not be awarDeD agatnff tim upon the Verdict fupra, 
anll fJabtng Plocu~eo the [)~nin!lt!, to attenll witb bi~ 1600k 
to be reab~ upon bfg p~aptng tbe 'lrletlJP. 

13ut tbia tua~ opporel) bp the appeUant'11 c.!tounfel, fOl 
if Q1:lergp fiJoulD be alloweD tim., the appeal wouln be at an 
<snn ; becaufe Autrefoits convitt of Homicide, anO Clergy 
had) t~ tl goon 15i1t to an appeal. 

ano at another IDap be wa~ tJemanlleb bp tbe C!tourt l1t 
f l1pra, ann be p~apeO tbe ']3enefit of <Ztlerg~, nnn ban ttl & 
legit ut Clericus & cauterizatur. 

E e e 2 Dal .. 
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Dalbury & Fofton P ariJhioners in Com. 
Derby. 

5 Mod. ;?o. TW 0 Jufrices mane an Order fo~ tbe fettlinlJ' Robert 
:~~~1ri-~~;e .Blood ann bfS [[(ffe, te~tUl1g that be tuas bp QIrulJe 
to be given a emltf), ann tbat at fucb a ~lme be came from Dalbury, 
~ a poor the Place of his Birth, into tbe ~attlfJ of Fonon, ann tbere 
mi~~ i~~ a renteO a @lmitb's @>bop of a (mall pearlp illaIue, ann 
Parifh. lno~ken at biS arrane fo~ a lUbole ~ear, anb \t)a~ emplopen 

l1p moll of tbe 31 nbabitantg tbere, anb patttcuIarfp bp one 
Everard a ]uftice of Jlt)eace; ann tbetefo~e tbcp ao;ungen 
tbat tbts amounten to Jaotice as requireD bp tb£ ~tatut-e 
2 Jac. anti fo.~ tbts JReafon, tbep bp tbis fID~t1et CetUttl bim 
at Fofion. 

gnb upon an appeal to tbe @)emOtt~ from tbfg ~lber, in 
lllbicb aU the ~attet fupra wag (pecialfp fet fo~tb, it wag 
fjelD, tbat tbig bin not amount to rucb Jaottc£ a~ mas re# 
quften flp tbe @>tatutc, tbetefo~e tbep vacated that ®~tJet. 

Qnn now tbe @lemon~ ®~net being remOben into B. R. 
Ill' Certiorari, it was mOben, tbat it mfgbt be quaaJ£tJ, 
fO~ tbnt tbiS ~attet appearing· in tbe ®lner, bib tn Law 
amount to motice fumctent tuitbfn tbe Sl@eanfng of tbat 
etatute. 

Sed per Curiam, gU tbiS ~atter tutU not fuppl!' tOe .mo~ 
tfce tubfcb fS nOlD requften l1p tbe e.tplanato~!, @>tatute 
of W. & M. anti tbep tltatnguillJetl tbu~: 

ff 'ftbat tuben one act is mane Explanatory of 8notber, 
tbfs C!tourt cannot cartl' tbe Explanation fartbet tben t~ 
eJP~etr£tI in tbat aa; but upon an o~igtltat @>tatute, tbe 
Qtourt tum make ClConffruiffon 8tCo~bing to Qfquft!'. 

mb£tefo~e tbe i)~net of eemon~ tua~ confitmeD. 

Chamberlain ruerfos Harvey. Inrratur Trin. 
7 w. 3. adjudged Hillary 8. 

5 Mod. s.~. TRefpafs, &c. fo~ tbat tbe Defenbftllt vi & armis unum 
~~~11r~sf~;1l '0 iEthiopem (Anglice ~ocat') a Negro ip6u~ querentis 
taking away pretu 100 1. apud London, &c. took ann cartten awap, 
a Negro. anti kept U)e 1~latntitf out of 10otrfffion of tbe falb Negro 

from tbat ~fme ufque diem exhibitionis Bdlx pra::dicf per 
quod be (tbe ~fatntttf) loff tbe ~re of bl~ fail) Negro. 

I dlpon 
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(Upon JElot tJuHt!' pIcanen, tbe ]fur!' galle i1 fpettal [let:: 

tlitt~ tOe @,ubtlllnce tnbereof lUat; as foUowctb : 
if. flCbe!, finn tbat tbe Negro batl been baptiic'O aftet 

tbe ~akfng, &c. anti tbe ~attet WilS argueD upon tbat 
iDotnt, (vjz.) [[tbetb£t tbe 13aptifm was a Manumiffian, 
and as to that the Court gave no Opinion. 

Sed per Curiam, an affton of Trefpafs tuill not fif?, 
becaufe fl Negro cannot be tJernantJell at; a ok <!Cbattef, * 2.. LCV.2or. 

ncitber tan IJi£f ~~ice be recobenn in iDamagcg tn an ~1t~~~cld on 
getton of fiCr£fpaf~, a~ fit QI:afe of a <ll:battel; fo~ be VerdiCt, that 

is no otber tball a llavifu Servant, anti tbe ~affer can Trove; di~ 
maintain 110 otber Qfftoll of ~tefpllf~ fo~ taking big ~o~~;ro. or 

@)£tllant., but onl!, Cucb \1lbtcb cOllClub£!1 per quod fer· 
vitium amifit, in wbicb tbe ~a{fer lball recoller fo! tbe 
)1.,0'£5 of bf~ @>erbiee, attn not fo~ tbe [talue, o~ fo~ an!, Da~ 
mages; none to tbe @)ertJant. 

3lutJgment quad querens nj) capiat per Billam. 

Borehan1 rocrJus Waltham, P ari(hes in Suffex. 

T HE <!tafe lna~, Hefter Wood an unmarrien [[loman A Ballard 

being big lUttb (!t:lJfltJ, l11a£$ bp an ®~ner of tmo 3lu. Chil~ born 

fiiees remobeb from Waltham to Boreham a~ fJEt laft 1Jllace ~c;p~~l~ the 
of @>ettlcment, from tnbicb SlD~oet Bareham appealed; but 
lJefo~e tbe nett @)eIDons, lbe lUat; neItbetell of tbf~ Baftard 
Child at Boreham; anb aftertuacns tbe SlD~ner of tbe twa 
31uffftrS tuas bacaUtl upon tbe Qppeal, ann upon tbat tb~ 
Woman ann bet ([bUb lUerE fent back to Waltham. 

fttben Uno 31uffice~ mane ·n netu ID~'Oet, bp tnbicb tbg 
hafe Child onl!, t1la~ rent to Bareham, becaufe it tuM; bo~it 
tf)ere ; mf)tcb !>~net befng remOlleb into B. R. l.lp Certiorari, 
it lUau mobetl to quafi) it. 

Sed per Curiam, '(tOe CZCbiln ought to follow tbe 
~otbet tn tbia (!Cafe, betauCe Boreham eoUlll not re~ 
mObe tbe [[loman (mbo lUaa rent tbitlJer bp an [)~. 
lier) till the Appeal was determined; fo tbe!, ban 110 
Bernen!, to p~e\lent tbe 'IDictb of tOe flbiln in tbeit 
tDarttl). 

Parker 
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Parker ruerfus Mellor, & are Hill. 8 Will. 3. 
B. R. Rot. 59' 

In Replevin I N Replevin, &c. fo~ taldng two IPeifer,«, 
the De[~~- d fiCbe Def£tfOnntr; plean in 15tlr, tont at tbe ~ime of 
~~:~;r~; e tbe CA:aking, &c. tbe W>lopettl' of tbefe f1)e{fets was tn 
in another, one John Bamford, abfque hoc, tbat tbe ~~op£rtp of toem 
ff'c. l11aa tn tbe l\3lafnttff, Et hoc parat' eft verificare unde 

petit judicium fi pr~did' R. Parker actionem fuam pr~
diEt' inde verfus eos habere feu manutenere debeat & pe
tunt etiam Retorn' averiorum fibi adjudicari, &c. 

~eet Ahntea. gnD upon a Demurrer to tbt~ J1!)lea, tt tuag alljungen 
fu~ ~o;;c;.er- Parch. 9 Will. 3. tbat tbi£' tuna a goon JF)lea in1l3ar; Dnn 
The like Opi- tbat toe DefenDant llJoulD babe a Return of tbe ([at~ 
~~nH. 6. 35. tIe awarded, \tlitbaut anl' (pectal @luggetlton fa: tbac 
~ ero. 519. W'utpOfe. 
~ Roll. Rep. 
64· 

The King ruerfus Broom. 

Ship eon- B ROO M being 9!1}aner of a 0Np belonging to tbe A
demned in f . frican Company, be in tbe Northern Parts of Guinea 
~dm~~~~~~s (ncar a u>o~t callen Bifaw) took a French @lbip on tIle bigb 
Prize. eeas titbll' lanen, tbe French befng tben at QEnmitl' 

witb us. 
aa foon ag t[)fS ~atter came to tbe ILtnotuIe'bge of 

tbe Admiralty in England, a libel was e~bib(ten in tbe 
~ourt of Admiralty (in common jfolm) agafntl tI)e @>bfp 
fa taken, anD bet iLoaning, an'D againft Broom, & Contra 
mImes, &c. 

ann aftee tbe ufual motice upon tbe Exchange, tbi~ 
French 4S1)ip anti ~oona tuete, Ill' @)entence of tbe ([autt 
of Admiralty, nefaten as lawful Prize; ann hereupon 
Franklin tbe Iltfng'9 h!>~octol in tbat Qrourt etbibiten a lLi~ 

See Pollea. bel againff Broom to call bim to anftuer tbe Ittfng tbe (!las 
~~~:kli~:rfuj lue of tbe JF)ll;e. 

'lin tbi~ lLibd tbe ~atter of laff wag fet out at larcre, 
anti tbnt tbe atalttng \liaS upon the high Seas, tut that 
p~erentl!' after Broom o~DFten the faio t9~f?e:~bip, ann 
);)Ott of tbe ~oon£i, to tbe IOand of Barbadoes, anD tbrre 
foln tbem ; anD ,thot {)e ban foln ann (ounerten aU the 
re(f to bia otun [lfe, anO tben tbe afo~eraio ~etttenc£ was 
fet ont; nnb upon tbe [[{bole, tbat Broom mlgbt accOUnt 
nn'O unftnct fo~ tOe [lalue to the Ittfng. tto 

I 
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~o tbia Hroom pleaDeD in tbe <[ourt of Admiralty, anb 

fttntlfD~ tlJat be \1JO~ not tbc ~t1tlet of tue Eng}jlh ~bip 
whicl) took tbi~ ~~tie, but tbat one John Brooker \DaG 
tbe ~affer, ann ~e but Lieutengrlt; nebertbelefa tbere waG 
n ~ent£l1ce il{Jutnft Broom to anrtuer tbe <llulue of 3000 l. 
to tbe ilttng', from tubtcl) eentence ue appealeD to tbe 
<[ourt of Delegates ;On11 tlft~t uta appeal, (viz.) Parch. 9 
":Vill. 1', ~!o~m moben tOe €ourt of B. R~ f~~ a ~~outbt· Yelv. IH. 
fton, rugiJenmg, tt)ot bp tbe firft ~entel1ce of <[onnemnitr 135· . 
tion as Prize, tbe l\!)~opertp of tbe ~bfp anll ilDootls were ~;o. Eltz. 

llcll£tJ ttl tb£ Jl\tnJJ, fa all be ,mf!Jbt ann fi)ouln babe bfS ac: 2S~und.259. 
tion to recobet, &c. In tue «tmtt~ ot (!tommnn lLam, 1 Sid. 310. 

tul)cre W~opett!' ottglJt to be DetermIneD; ann tbereupon it ~~~d;:~!~-
Eule ttHl9 mane fOl a Prohibition, nili, &C. Walker. 

~nfi tn Trio. 9 Will. 3· tbi~ ~att£r \tliJ~ ftiHp bellaieb ; I Roll. Abr. 
anti it lUllS il1fiffen bp tbe ([ounfel fo~ Broom, tbat tl)iS fe# 53 2• 

conti JLibel ~!taf,~lft .b(m tlla~ ,tn ~,ieu. ~f ~"~ctfotl. OJ Trover, ~o~oll. Rep. 
of tnbtcb tlje CltOUtt of ~nmlratt1? cannot bolO ~lea+ Cro. Car. 69. 

Latch 253. 
Winch 8. "Brownl. 34. u Rep. 77. " Roll. Abr. 319. I Vent. 173' 

Sed per Curiam, Jlt tnas tmfiDerrlJ anb re£OI1.1eb, tOnt no 
19lUbitlitilltl lbon go, bctllltrt tbt fZtourt of Admiralty had 
jutifdiction of the original Caure, tnbftb iua~ tbe Capture 
upon mbfcb tbe flUng'g 'Qtttle fmmeniatel!' accrueD, anti tOe 
~ttlb£iUmettt tuil£; Immeniatel!' upon tOe ~aptilre; dnb fa 
aU tuas but one cOntiNueD get; Bnb tUfs (fronD IUbel nias 
but a <Ironttnuancr of tbe fira @mit, ann a <ltbatge gtbUh'b~ 
rtl 011 tbe flta @>entel1ce I1p atap of fletecution tbettof. 

DE 



V/fne not 
c,:hanged in 
an A8:ion 
for Scandal. 

DE 

Term. Pafchc:e. 
Anno 9 Willielmi 3. B. R. 

Duke of N orfo lk rverJus Alderton. 

T
HE Duke bloUgbt bis actton qui tam, &c. upon a 

Scandalum Magnatum, ann laiD tbe aCtion in 
Middlefex, ann tbe DefenDant moben ta ebange 
tbe Vifne into tbe <!tountp of Suifex, upon tOe 

common Affidavit, tbat tbe mo~'OS (if an!, fucb) lUcre Cpoc 
ken tl)cre. 

* l VenQ63· anll tbe Lord ok Shaffsbury'S <!tafe Inas efteb, fnbcre in tbe 
like SlCtton laiD in London, tbe Vifne was 'bangeD into 
Middlefex. 

Se4 per Curiam, 1tbat \tla£f bccaufe of tbe great lnH«= 
tltee tbat JLolll ban at tbat ~ime in London. 

eO tbc ~otion waS; ncnic1J. 

What Ihall 
be an Hiring Chefterfield t7JcrlUs Hamlet of Walton. 
and what a. J" 
Service. 

S Mod. 328. UPON a 9}3otion to quaffJ all ®~tlct of e£mon~ ro~ 
2. Salk. 4i 8• tbe <!tOUlltp of Derby, bp mbicb an [)~Det mane bp 

two 3lulliees wa~ confirmeD; anb bp wbicb one Jerrifon 
* Nota, Wal- ann biS [[life were frtttch in tbe Hamlet of * Walton, 
~on maintains Wbicb lies witbftl tbe l~arfllJ of Chefierfield, tubfcb ~lnrt 
~iftf:a K~: of 0effio119 ll1Qfj fpettal, recitiltlT, tbat tbi~ Jerrifon baD 
the Pari1h of been it Jfoot=bop to Sir Paul Jenkinfon, lllbo fineD tn tbe 
Chefterfield. Hamlet of Walton, fo lonlT 09 to gain n ~ettlement ttetf,_ 

(viz.) jfOl tblt£ ~eal'~) anti mo~e~ 
s ~ben 
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'([ben Sir Paul put him out to one Thorpe, a '1Barbcr, 
(lUbo {turn in Cbefterfield. but out of tue Hamlet of 
VValton) for one Year, to learn to Shave, ann tbe Barber 
tua~ to babe tfJe 1l3emfit of tbe '15op'~ [[Io~lt, ann tbnt 
Sir Paul gil\le tf}l~ ~ilnet fome ~one1.' to teacb tbe 1Bop 
to llNbe, tubO IitJ£iJ Ulitb tbe ')Barber ncco~ninal!, in tOe 
(aiD t;>nrifo fo~ one l!lrnt; but no Notice of bt~ coming 
tnag a{ucn by bfm to tbe ~tltillJ, 1tO~ anp [[latnina from 
tbem to bim. 

~be IDueftton ttHH1, jlf tfJf~ mane n @ettIcment of t~e 
150p in tbe 19atillJ of Chefterfield, as an hired Servant, 
lUitt)tll tbe 111te nt of t(J£ ok e~planato~p ~tatute, concern: * 3 & 4 Will. 
lug tbe ~cttlement of poo~ )people. &: Mar. 

Et per Curiam, '([f)l£l io not [ucb Ott £pieing o~ fucb a 
@)eru(ce Og ta Ulit{)tn tbe ]ntent of t[J£ 0tatute, becaufe 
IJete tuaa no trctp~ocul Qtontrnff between toe 1.Bop anD tlJe 
"Barber, fo~ tbe 1130p waG nat obligetl to {fap in tbe 
~£ruice of tlJe 1l3nrbet, DnO Oe bon na JRemci:l!, to COtn~ 
pel {Jim to ferbe; ann ruer1.' Hiring wftbin that @)tatute 
muff be r£cip~ornl i but fwte tbe 1301.' was tn mature of a 
0cholnt, lIni:l not of a ~rtua1tt, fo tbc ID~i:lCt of ~£ftlon~ 
mna nffictllco. 

PuleH:on rveifus Warburton. 

1m Qtjcctmfltt trirD at ')Silt, ill tnbicb t[)C 19laintiff ball 5 :\{od. ,;:, 
o (LlerDlff tit Michaelmas· Term, Anno 8 Will. 3. 1696. I rShalk'.4S. 

h t h "" t n tl ~ I ' . I. '\\ ere 1t was lUlu now t \niH:) UlOuCu 0 amell )C Il..JfC atlltlon, tt uC: denied to a-
tng tlcliucrcn 09 of Trinity-Term befo~e; ann tbe t:'e= mend .f' D~
mire upon tullle!) t{Je t'.!Jlainttff neciaren, wag lain to be d~ratJon III 

" ~ 6 . {f f 6 6 b d EJeCtment. mane r 0 t\pril, 1"'.I.nno I 97, 11l ean 0 I 9 . Ha en um 
from the ::2 5th of March then Ian: paft, fo tbat tI)e flCrial 
nppenre'O to be bnn tJulf n ~eilt befo~e the Demife, upon 
mbteo tfJc l:Dlufntiff 1.'1eclnren:, nnn nolU it tuna mourn to 
ftrtke out tI)e [[lo~n Septimo a,nn put in Sexto; ann a 
L.l\ule of (!Court \1)J~ p~onucen between '* Parr ani) Caw- >;< I Mod.l50 , 

Jey, where, after Q];tro~ b~ouglJt upon n 1unamrnt bp 25 2• 

(,[onfctllon tn Ejetlione firmx, ruCb Amendment tva~ 
mane til tlJe Declaration; but tbat being a J/ul'gment 
bp ([onfcnt of ~attte9) \Ua~ beln to be 110 aut~O~itp til 
tbl~ ([Off. 

Fff Sed 
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Sed per Curiam, ~bfS tbaU not be amended, ann there

fo~e a nelD flrrial tun!l ban at 13ar bethleen tOe (arne War, 
ttes tn Michaelmas-Term, 9 Will. ~. &c. 

Nota, abe IDecl£ltutfon in Clfjectment bettueen Thomp
fon and Leech. omongft otber l1Lbing~, tuas of fa manl' 
Acres Ligni infiead of Borci; anb b£fo~e tbat ([anCe tuas 
ttieb at ')Sac, it UH1!l moueb ta amenb it, but it mag ne, 
hteb, anb tbet£fo~£ tOe ]jut!' lUere infa~meb to finn feparate 
IDamage~ as to tbat particular. 

~nn in tbe ~are of Hutchins and BaiTet, tbe (!tOUtt be, 
nieb to enlarge tbe ~etm in <!Ejectment~ tu~iCb after 
n (pechtl dlerlliff tnaJl ftptreb, tuitbout tbe Q!onfent of 

", See antea. Sir William Baffett; but in tbe ([afe of II- Dighton and 
Greenvill tbe 'Q!:erm tuas enlargcb; tbo' tOe l'>efennant re~ 
ftlreD to canfent. 

Chumley rverfus Broom. 

5 Mod. 335. Am gatan of Debt lUa~ b~1.mgbt in B. R. anb tOe 
re~J1t~he plaintiff lain tOe Vifne in rneb a 19tare lUithin tbe 
of~lhel c~:rt County Palatine of Chefier, \\lbftb <!taunt!' tuas al(o in 
is never the ~argtn of tbe Declaration. 
~wor?, b;; a ~be Defennant bib not imparl, but pleabell b~ Qtta~~ 
i~rclgn ea nep, tbat be i~, ann at the (ttme of tbe g{flO" b~ougbt, 
S~yle Z25· tuas tennent at tbe faib J.I!llace tuftbin tbe faill County Pa
~~~: Rep. Iatine of Chefier, ann fo p~ap'£n 3lullgment, if tbe (!J:ourt 
1 Sid. BO. of B. R. ougbt to bolll191ea of tbts ~,ltter. 
1 Saund. 97· 'l6ut tbe l.9latntiff tejelfell tbts J.I!llea, becaufe it tuas 
il Mod. 81. not (l11o~n bp the Defenbant (taking it to be a Foreign 

Plea) anb tberefo~e be fign£n 3ltllJgment fo~ mant of i1 
f)lea. 

Sed per Holt Chi Jufiice, a Foreign Plea is tuhere the 
9ctfon fs carrieb out of the <!tountp wbere 'tiS laill, tubicb 
'n tbi~ ([afe tua~ not bane, (0 tbat tOts tfj onlp a ~Iea ta 
tbe ]jurfSbictton or tbe €ourt, lDbtcb IS "eUet rtua~n; fa 
tbe 3/Ul1gment tllaS ret afitlet 

Filber 
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F iiher rverfus P omfrett. 

T HE Qiafe \tHUS, if. a Bill of Exchange papable to Bill of ~x
. T. S. tubo e"tlO~ren it in tbtll ~altnet. . d~~fe~c ~-d 

ff. Pay the Contents of this Bill llnto the Order of ~r. made pay-
Fifher, tuba b~ougbt bill action tn, En~orfee, abetting be ~~~~yt~/~~e 
bun mane no ID~net to an!, 13on!, to recel'lle tbe 9}1}oncp. Plaimiff. 
~be l)efentJilnt ncmlltrell to tbe Declaratton, fuppofing 

tIJut Fifher couln not maintain tbe ~Ution, bccaufe the In
dorfement tuag not to IJim, but to his Order. 

Sed per Curiam, '([be action ig well b~ougbt alJafnff tbe 
Indorfer, fo~ amongff atanefmen tbis jfo~m of Indorfe
ment f9 commonlp ufell, alt{Jo' 'till intenlle'O to be mane 
pil!'ablr to rbc \perron UJfJofe £Il)~net is mentione'O. 
~be l1!>laintlff ban 3lungment. 

Whaley rverJus Reynolds, & al'. Intratur PaCch. 
9 Will. 3· B. R. Rot. I 13· 

Sc I: fa: recitfng tlJ~t."':haley.alias [eirt -:r:ermino SanCli ~~f~~~~h: 
H1Ilan anno 7 WIllI. Implacltaffet per Bl11am fi ne Bre- permitted [0 

vi Johannem Lawrence, &c. pro eo videl't quod cum, re= aver againfr 

citing tbe mbole iDeclaration in an action on febetalllt)~o:: the Record. 

mtfe9, anti concluncll fn tbe p~erent ~enre, unde dicit 
quod deteriorat' ell: & damnum habet, &c. Cumque pen-
dente Billa prcediCta fcirt Termino Pafcha:: extanc prox' fe .. 
quen' Johannes Reynolds & Thomas Lindfey became 15atl 
(all tn common .Jf01m) Cumque etiam pofrea in eadem Cu-
ria, &c. taliter fuperinde proceifum fait, tbat Whaley te# 
(oberell agatnff Lawrence 17I. 145. 6d. &c. ann fa can· 
tlulleD in common Jrolm, &c. 

tlCbe Defenllant5 appearen ann plea'Oe'O in 'Wilt, quod 
tempore Exhibitionis BiIJ~ pr(£diCl:' bp Whaley againlf 
Lawrence, feu ad aliquod tempus infra preedit\:' Terminum 
SantH E-iillari anno 7 fupradiClo, tbe faill John Lawrence 
non fuit prifonarius in Cufiodia Marr' hujus Curire & 
hoc, &c. 

anll upon a IDemurret to tbia t9lea, tbe £Oue(ffon fn 
lLam tuna, [[lbctbet the Bail mall be petmitten to abet at! 
gatnll tIle iRecOrD in tbe o~tginal affton tubere tbe Declara· 
tton toM$ aglltnft Lawrence in Cuftodia Marr' in Hillary-

F f f 2 Term 
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Term ann. 7 Willi. nom if be tuag not in ([ullOb!' in tbilt 
€ctm, OfJ tbe iDcfenbantfJ til tbeir ~Iea babe abctrcn., tbcll 
tbffj ')Bail cannot be taken to be tn tbe fame Sttion. 

9 nn tbe <!Court {nclinen ogafntl tbe }tDlea, but nftetbJatn~ 
tbifJ Sci. fa. tnaa quatlJetJ, becaufe tbe Declaration ma~ aU 
fet out b!, ma!, of )Recftal; but tuaa concIunen in tbe prefent 
Tenfe ut fupra, fo tbe ~attet in lLaw wafJ not l1etermfnetJ. 

DE 

Term. Sana. Trin. 
Anno 9 Willielmi 3. in B. R. 

Penoyer rverfos Brace. 

5 Mod. 33 8• I. N Aff'ault and Battery ogainff fcberal iDefennantg, ann 
j ~alk. 319· Jltibgment IlI!Oiltfi all of tlJem; tbe!, all join in a 
o~i!;Fc~~~- Writ of Error, ann tben one of them died before the 
~d Defen- Return of that Writ, tnbicb tbe lSIaintiff in tbe oligt~ 
~itj~in y:~ nal gttion perCefllinIJ, be fo~tbtuitb took out Q);,tecutfoll Ull~ 
Writ ofEr- on tbe 3funl!ntent aguinff tbe @!Utll{UOlfJ, lnitbout ruing out 
i,0r, a~ld ft- a Sci. fa. agafnfi tbcm, anb took tbe QDoObn tn <!f~ecutfon. 
t~;~ ~~ee e- Qnn now it tuaa moben to bftUe Rellitution, fo~ tbRt tn 
die~ ;. the tbiS ([afe tbere ougbt to baue been n Sci. fa. agninff tue 
~~~~~s a- furbiUfng iDefennantfJ befo~e an!, ~~e.cutfon tlJouln go il= 

gainff tbem; but if it tlJouln be otbetlntfc, pet tbe Wlafnc 

tiff in tbe Qttton couln not ill tbffj <1tnfe take out <!E.recu. 
tion witbout JLtalle of tbe \!rOUtt, becBufe a [~]rit of (!Erc 
tO~ tuafj fnen fo~tb ann nllowe'O, nnn tbeceb!' all <!f~ecuttoll 
fuperretlelY •. 

Sed 
5 
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Sed per Curiam, after reueraI Debate£; it ttHlS trral· l~am's Cafe· 

ben, tOnt <!Etecutfon milJbt be taken out agafnff tbe ~ ~no~.3:;~. 
[urbining [)efennant~ mftbout a Sci. fa. Bgafnll tOem, fO~ 21 H. 7· 16.b. 
'tt!' not neccrrar!'. Dyer 175· 

15ut bere being it [[lrit of <!EttO~ blougbt ann aUomen, ~:lce?~ep. 
anD tbe CZEtccution once fuperreDelJ, tbe l\3laintfff in tbe aBi: IU, 195· 

on cannot rue out <lErecutfon until tbe <ltourt i~ infozmetl 
of tbe abatement of tbe [[lrtt of (!ErrOl, b!, tbe {)eatb of 
one of tbe Jj!)laintiff'~ tn t!Erro~, befo~e tbe Beturn of tbe 
~lttt; fo~ ill ~tciffnef~, tbat ~atter oug~t to be fUll' 
yellen on JReco~'O, ann tbe (!Court ougbt to anjulJgc tDe 
[meft abaten, &c. 

Bellttutiol1 wa~ atnarl.letl. 

The King 'Verfos Paine. 

T HE iD£fennant beinJJ a Clergyman in BriCl:oI was 5 Mod. 16,. 
. • • • I Salk. 281 rntlfttetl tberc, fOl compoung, maktng, wntlOg, ann Whether . 

publilbing a rC8n1:lfiloLU; Libel upon tbe mfulJ ann late Writing a 

mueen, anll tbeit \ll)oucrnment; tubicb 3!ll'Otttment being ~ibe~ fl~1I 
temobeta into B. R. nnn (Grttel) llOIDIl to be ttten nt tbe Nifi kin~~. :l,-

prius, it tuag trietl ff((o~tlinglp, ann tlJe g,Utp acquitten b 

tbe [)cfentlant n~ to tOe PubIiiliing the Libel, ann lIg to tbe 
rcll tbep founn a [perial [lerbiff to tbis <INfect! 

if. ([btU tbe IDcfentlant did write this Libel bictaten ta 
fJim bp t1 W'erfon unknottm to bim, ann to tbe lur!'; anD 
tbat tbc fain ~trangec bittaten aU tbe fubjCff ~attet aCe 
co~nfl1~ as be (tbe IDefennant) wrote it. 
~be IDueftfonwfu;, [[lbetbec tbt~ llotb amDunt ill JLaw 

to a COl\'pofing and making a Libel. 
flnn it tuag argueD agafnll tbe IDefenlJt'ltlt, tbot tOe Wri

ting the Matter is the Making the Libel, fo~ tbO' 'tiS nebet 
[0 ban, 'tis no Libel till written; fo~ 'tf!1 Writing tnbiCb hl 
tbe rtTenttal )F)art of n }Libel, anti tbe <!rafe de * LibeIlis 'f< 5 Rep. 
famous was relten on. 

®ll tbe otbet ~ine it (na~ fail), tbat tbe "Vriting i~ Evi- Econtra for 

dence p~opet to be ~ib£n to a 31urp to inDuce tbem to be" d~~t~efen 
liebe, tbat tbe [trltiter llin make attn compofe tbe }lAbel; 
but Octe tfJ£ ltltp babe bififnguitlJen tbe Compofing ftom 
tbe Writing, fOl tOcp £tP~eap finn tbat tbe mo~b~ were 
diCtated to tfJ£ DefentHlltt bp anotber lSetfon; ann (f anr: 
otIJcr lIib cOnlP<lfe the [[lo~tJS, tben tbe iDefentJant nin not, 
nntl * Lamb'53 ([,lfe 1t1fttl citetJ fUDtte tbcre i~ a fun Defcrip- * 9 Rep. 59· 

tion 
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tion and Definition of a Libel ilnn il Libeller, but it Ootb 
not ettent) to tbe plfncipal <[aCe I Moor 8 q. 

ann aa to tbe Tranfcribing a Libel, tbe ~are~ in tbe 
*Hob61:21 5- "" ~tlrgm wete eiten. 
Poph. 1,9, . . f'. 

12 llep. 35. ~bcn It tua~ obJcffen O£i to t~~e [tetntlf, (VIZ.) arbat tbc 
CroCar. 12 5· J!urp babe left a Matter of FaCt undetermined; fo~ 'tis loU. 
3 Inn. 174· . ( ?i' [[ ~ f 
I Vent. 3 r. 111 toe .J:tttllttment, t gat t oe ~e rntJant 'Dtn make, compofe, 

write and publifh tbf~ JLibel fetlitioutlp, anll with an In
tent to fubbCtt tfje ilDouetnment; anll tbe!' babe founn no" 
tbing Og to toe Intent, like an 3lntliffment fo! Perjllry, if 
tlJe 3[urp finb onIp tbe falfe Swearing, ann fap notbil1g a~ 
to tue Corruption and Malice, tbe Qlertlict is impetfect ann 
bOin, ann fo bere. 

Curia : t!:bts <[afe Differs from rranfcribing 0 libel, fo! 
tere it appears, tbat tbtSl Wag toe firfi ttime tbe ~attet 
ll1ti~ tenuren into Writing, fo~ it tufl~ wrirten ftom rbe 
g,90utb of tbe autboJ, fo tbut tOe Writing feema to be 
tOe bttp making this Lihel. 

I1Je mba Dtlftlten/t-an~10t be ittbicteb fo~ making tbfg ILf" 
l1el, becl1ufe be nillnot tJJ~fte it ; tbrn if toe DefenDant can~ 
not be punifi)el1, tbi~ <[time t~ unpuntll)able. 

The King ruerfus Peckham. 

~VhercTime M 0 V ED to quallJ a Conviction for Deer-Stealing, 
i~ ~x~t::;r;~ mane bp a l~u(lice of W>eace upon tue sstatute 3 & 4 
by the Year, Willi. tbe (!f;rcepttonSl tucre ; 
it fhall bJ b iT. ~bat bp tbe mO~D5 of tbe @)tatute, tbe Profecution 
~~laf~re y ought to be within twelve Months after the Fact; but bp 
Months; but tbt~ ([onbUfton it appears that twelve Lunary Months 
~~~~hs are tuete erpften after tOe .!falf, uno b£fo~e altp 19~orecutfon 
mentioned, commenceD. t fhall be (2.) 'Qtbat Aylefworth, mbicb tuaa toe JF)lace moere tlJe 
!vf:nat~_ jfact \]JOt) lafn to be Ilone, iSl not e~p~etfeD in tbe <li:onbtfft= 

on to be a Pariili, whicf) ouglJt to appeat to be a Pariili, 
becflufe one 19art of tlJe W>enaltp it' JJibcn to tbe @oo~ of 
tbe Parilh tubere tIJe Jrnct was committell. 

anti nom toe 1Reco~n of tbe CZCOllbictton being p~onucen, 
it appearen tbilt tbe l\3!OfcCUttOll tuaa commenceD befo~e tbe 
~nn of 12 Kalendar Months, but after tbe ~nn of 12 Lu
nary Months; anti tbereUpoll a illluefiion Din orHe in tubilt 
manner tbe ~ontog mentionen in tbf~ ~tntute-llJoUlO be 
compu ten ,eltbet bp tbe Sun o~ tbe Moon. 

s 
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ann tbi9 l)iffcUltcc WBa token, to ttlbfcb tbe c.!l:Ot1tt a~ 

greeb, (viz.) mbere Time mentton£tJ tn onp ~tatute i~ 
ftP~£tfen by the Year, half Year, or Qllarter of a Year, 'ria 
nftnap9 computen in ILftm lip folor!, WontblJ, (viz.) tttJelbe 
fltalenbor \l!3ontba fo~ a ~ear; but motre ~ol1tbg are men~ 
tionell tn il @>tatute, ann not ~eat~, tIJofe ate altuapn com· 

IJ~Oi 
i ( 

puteb b!, tlJ£ ~oon, (vit.) jfout [aeek£i to tbe ~olltb ; Hob. I79· 

tberefo~e tbia @ltatute apPointing tbe ~~orecutton to be ~ ~~li.3~b~. 
lnttbin twelve Months after tbe jfact; ann twrlue lunarp 522. 

~ontb~ being ttpiren befo~e an!, J#)~or£cutton, fo~ tbat z ~,~o. ~~7. 
JReafol1 tbe <[onuiEtiotl mag quatl)e'O. I 1. I .' 

.tao motice tuna taken of toe fecon'O (f.rceptfon. 

The King verfus Bear. 

T' ~. H E Defrnnant tun~ (nbitten at tbe Summer Affizes rndiam~m 
in Excefl:er, Anno 8 Will. 3. fo~ libelltng tbe mill!) for a .L,lbd 

ai . conrlltnlllg ann ®ouetnment; ann tbe .:.lll'Otctment tua~ tn tb-ifJ jfo~m WordsJutta 
following: tenorem & ad 

if. after tlJe 31ntrotHlEtioll ann mO~b£i of Gggtabatfon~ ~:d.m) 
Witb JRefprct to tbe tL\{u!J, a~ ufual in rucb fltafcfJ, it was b 

laitJ. 
(lCbat be (tbe iDcfcnnant) 19 oaob. 7 Will. 3. at Buck

land a)) Saints in the County of Devon, fubdole falfo & 
maHtiofe compofuit fcripta & fecit & componi fcribi & 
fieri caufavit ac fibi procuravit & indufl:rie collegit feparaJ. 
fcandalofos falfos & feditiofos libe110s continen. in fe de 
diao Domino Rege nunc & e;us ~qua juna & c1ementiffi
rna gubernatione quamplurima falfa malitiofa & feditiofa. 
verba & fententias marerias diction. & expreffion. (viz.) in 
,uno IibelIo eorum intitulat. The BeJgick Boar, to the Tune 
of Chivy-Chafe, continetur inter alia juxta Tenorem & ad 
effeB urn fequeo. (videlicet) reciting tbe [mo~n~ in Engli{h, 
antl after that feben otber libelloua 15allabS mere fet out 
ill tbe ]ntJtffmcnt in the fame ~anl1er as tbe JFirtl, Uiitb 
juxta Tenorem & ad effedum fequen', ann tben tbe 3lntJHf
ment \nas tbUG conclunen, (viz.) QUos quidem falros & 
fcandalofos LibelJos (quorum diverfi fuerunt impreffi) ipfe 
prxdid:. Johannes Bear ad tunc & ibidem fcilicet eadem 19 
die Odob. Anno 7. fupraditto apud Buckland tout Saint! 
prxdiCt. & diu ponea in manibus & cufiodia fuis & pene, 
fe fdenter & advifate clandefiine & feditiofe habuit & cu
fiodivit in promptu & parat. ad eordero inter fubditos dicH 

Domini 
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Domini Regis & fattiofas feditiofas & maliriofas perfonas 
difrergend. divulgand. & pnblicand. 

{[bhl 3lnntffmcnt beftllJ temabeD into B. R. it tna11 {ent 
Dotnn to ll£ trtcn bp Niii pri us, anD tue lutp founn tbe 
[{erDiff folloltJing! 

J!. Quoad fcriptionem & collectionem libellornm in in';' 
diCtarnento rnentionat. tantum quod defendens eft culpabi .. 
lis & quoad tatum reGdllum in eadem indiCtamento content. 
quod defendens non\ert inde cl1lpabilis. 

gnn notu it UHlS motlcn in 3trefi of ltt'ogmcnt, ann two 
IDbjrctiot1!3 tuere maoe fOl tbnt 19urpofr. 

(I.) jftt(t os to tOe jfo~m of the 31nDi(fment, fo~ tOnt tbe 
([barge mOtel) ttHH.l IniO to tlJc £DefcnDant 'rns not fo err: 
tain ann porti(uloc CIS it Olluot to be, fo~ tOe JLtbelg ate 
flot fet fo~tb in here verba, os tIJfJ? ougbt, neitOet ia tOe 
IDl?fenllollt cIJtltlJftl lliteHip '1}ftO t[)e Writing or Making 
the tlEtp [~to~09 ann ~rnt£ncrg rrp~e1fl?tJ in tbe Jlnllifflllfnt, 
l1ut onlp, tlJilt Ill? UHlne nl1ll tu~ote JLtbrI9, in 1lJbtcb inter a· 
lia continetur jUhta Tenorem & ad effeCtllm fequen. 
~o tunt it npprflto tbc [nlorOg fet fo~tb in tbe S]unict: 

mrl1t are not the uap [[1o~tl11 tuhirl) tf)e i[)efclllJallt Diil 
\l1~ttc, lint otb£t [Qlo~na fecundum effecrum & tenorem of U)e 
i)cfCl1tHHtt'a [[{o~Og; no\tll1o \\Dccfon i)utlJ ~otvct to JUDge 
criminally of the Effect of a 9!3t1l\'~ [[lolD£), fo~ tOat muff 
be left to tl)c !Lam:, flUn iJom in it pomble tI)ot tbc lLatu 
flJoulU U111te onp jlro~m£nt of UJc Effetl: of [Q1o~ns, tlnIers 
t{Jc llcrp [mO~ns tbl'mfrlucn fpoten Ol w?ittelt arc fet 'Oomn 
in U)e )Reco~n; auo it tuouin be of betp n0l1getOU9 ([onfe= 
qUt'ltce in a ~Gutfe of JufftCl', if it fiJouln l1e tn anp ~an's 
jpotuet to muRe a <[ollfiructton of allotl)£[ Wnn'g [ij1o~n5 
ann (!ftp~fmOtl~, fo i.H3 the latu fiJoullJ junge upon {ucb 
Q!:ol1ffruiiion; fOl if tl)at llJouln be nlJmitt£b, tOfU fbet!, 
~alt WOltI'D be ot tI)e 9!11H(~ of bi£l <!fnemp; fo~ tbcp 
wouln not be ju'O~£n upon tfJrtt own [[loln11 ann ~eultil1g, 
but upon a tmcftrn Qfrpofitioll of tbeir antJerfatir~+ 

~berl'fo~e to p~etl('nt tblS ®ifcbief, tOe lLatu b8tO altnap~ 
beett tlet!, fitftt in ]nnifftllent£f, ann in iCfioU£l 011 tbe <!tafe 
fm [[lO~n~ o~ LtbelS, tequfrin~ tOe very Words ann Qfte 

P~€{fionSJ ill UJe lReco~n to be pUllctuallp p~O\len, otbct\tJife 
tbe iDefennantS' babe al\.lJapU been acquittetJ. 

'~iSJ true, a Libel tn EnglHh [[lo~l1~, map in tb£ 3ltttJiae 

ment o~ action be ttonfiatetJ into Latin, but tbett It mull be 
Ilic£ctlp anti polltitlelp allel1gcn, tbat tbe IDefentJant fecit o~ 
fcri pfit, o~ dixit, &c. but not juxta tenorem & eff~aum ; fo~ 
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tuat i~ no aUegation of ~attet of jfaff tlitl?fflp, but onlp 
bp map of ([onfirufflOlt ann Qf~po(ition of tbe ~enfc anb 
~eantng, &c. [[{betefo~e it \lJas innffen, tbat tbtS 3lnOiffe 

ment ouglJt to be quatbeD fo~ tbhl Beafon. 
(2.) Obj. lUas; to tbe d1etDitt, (viz.) ~bat no 9lungment 

ougut to be \Jillen arratnft tbe Defennant upon tbis dler
out, becaufe tbe 3lurp {JaD acqutttell bim of all tb,u ~att of 
tbe 3jnDiffment wbicb was; criminal, anD founn bim guilt!' 
onl!, of writing and colletting Libels, wbtcb iSl ratber a 
lollp tban a ([time. 

ann bere tlJe Writing cannot be taken to be Making or 
Compofing the Libel, as; it was inUffen on in Paine's; <Zeafr, 
fOl tbe 1Utp balle e.tp~ea!, foUnD, tbat be niD not make or 
compofe the Libels, no~ intenb to publftb them; fo tbat aU 
ltlbfcb fll founD, ts no mo~e tban tbat tbe Defennant ntn 
copp, tranfcrfbe ann coUea tbofe Libels; wfiicb wete mane 
anD compofen bp anotber, tnbtcb the [)efennant neller DiD, 
o~ intenDen to PUblillJ; attn in Lamb's; <Zeafe, 'Us; e~p~etl!' 
tcralbeD, t[Jat tbe i)efennant muff be founn to be eitber tbe 
Comriver o~ Procurer, o~ Publtllier of a Libel, otbetwtfe be 
(onItot be conutcteD fOl a Libeller; ann tbe Defennant in 
tbhl <ll are is; not [ounO guiltp of an)} of tbefe ~btn!JS) attD 
tbrtefo~e not (1 Ltbeller tn <Ironffruffiolt of lLoW. 

Sed per Curiam, 3lt \naG agteeD, tbat if tbe 31nbiHment Curia. 

ban been fo~ a lLibel, containing inter alia ad eflettum fee ISid.Thinn·s 
quen. it \t ouln balle beelt naugbt, but tbat juxta tenorem Cafe· 

fequen. wouln balle been gOOlJ~ becaufe Tenor 19 tbe fame Reg. 169. 

as herc verba; anD 'tis; goon nottnitbffantJing tbe ([Iaure 
inter alia, bCCflufe tbe mOltJll latD tn tbe 31nDiffment are 
not capable of al1~ muaUficatton b~ otber rno~n)), fo as to 
f~(ufe tIJe (trtmc. 

(!Cbat upon 3lnDittmentSl tlJUS; lain b!, map of Juxta tee 
norem & ad effettum fequen. tbe bet), tm1o~nG lain tn tbe 
3lnnictmel1t~ ann not tbe Subfrance and Effect of them, muff 
be p~olleD lUl tlrittlp aG if laiD to be in hxc verba. 
~bat the Tranfcribing and Col1eeting tbfSllibenoU~ ~at~ 

ter ltHU, bigfJl~ Criminal, wltbout publilliing it, ann tbat it 
W~g of IHltlrrCrOUSl ~onf£quence to tbe l1l5ouernment; fo~ 
tbo' tbe [[{titer Ol ([olle(fo~ ncUrt pubUfiJen tbefe ILtbele, 
pct bt{;) balling tbem in lReaninefS fOl tbat 113urpofe, if all!, 
~ccafion llJoulD happcn, i5 bigblp criminal"; ann tbo' be 
migbt Drfign to keep tbem p~illate, ~et aftet bis iDeatb 
tbep mfgbt fall tnto rUtb 'PRtlDt; aSl migbt be tnjuriou£, to 

G g g tbe 



410 
-----~-

Term. S. Trin. 9 Will. ). B. R. 
tbe ®O\lttnment, tb('tefo~e ~en ougbt not to be allolDen 
to babe fucb tbU 3ltt[ftUmentll in tbeit JltefPtng, &c. 

Jones verfus Morley. Ihtratur 4 Jac. B. R. Rot~ 
146 o-r 176, and argued Trin. 9 Will. 3. 

4 Mod. 26r. TH IS Cltare in flfffert was as followeth: 
2.Salk.6n J!. Husband and Wife wete (dCeD in Jfet of lLanDS 
~I:eed a:::_ in Right of the Wife; anb bp 31nbentUte matle bEt\11ttn 
tween Huf- tf1em ann otbers, beating Date 29 January, it tuas ttcttelJ, 
i~~i and tbat a Fine tna~ intentleD to be lebfel1 bp tbe Husband and 

1 e. Wife of tbe(e lLan1Js;, bp whicb ]lnl1entute tbep tobenantel1 
to feb!, tbe fain Jflne., as of the nett Hillary-Term, anti 
tbtn tbe (Ilfelltu£tt neclarel1 to tubtcb tbe fail1 .line Q)ourb 
ftTUC£ after it tuas fa lebfetf • 

.If To the Husband and Wife, and the Heirs of the Huf .. 
band. 

Qbout two Daps aftermatbS, (viz.) ~ I January, there 
tuag anotber lnbentUte e~tcutelJ, to tubfcb 31nbenture tbe 
~u£Jbanlt anb [[tife onlp tuete Wartte£J, bp tubicb it mas a. 
tJtetl1 anb cobfnanteb bettueen them, to tbe <!fffeff fol. 
IOfDlttg : 

.If. That aU former ContraCts. Covenants and Agreements 
made between them {bonld be fufpended, and take no Ef .. 
feB: until the Husband {boufd fettle fueh a Manor upon his 
Wife for Life, as an Addition to her Jointure. 

QftetwarDS tbe Fine lUas fellteD aCCO~bf"jJlp in tbe tJetP 
fame Hillary .. Term, in UJbtcb botf} tbe 3lnnentutfS bib beat 
!Date. 
~be H,usband did not convey his Manor attoibinll ttl 

tbe laft ~nbentnre, but bien tuttbout lITue; anb ltottJ the 
mueilton tuas (after tfJe Deatb of tbe Wife) tuba Q)oulD 
babe ber lLannS, (:vir.) mbetbet tfJe Ij)efr of tf)e lj)usbanD, 
o~ tbe I!>tir o-r tbe mife, lUbo tuas lLetro~ of tbe ntllaintUf. 

The ObjeClions again{\: the Heir of the Wife were there ~ 

(I.) €bat tIle Ceconb 3fnbenture conlb not control tbe 
Eftft, becaufe tt blas not mane bettueen all tbe Came ~at~ 
ties, tubtcb ltJtre to tbe I(rll. 

(2. Ob;.) 'Qtbat tbe feconn 31nlJmtltt£ f!1 \lotD, betaufe tt 
fg matle onlp betl11eerr l!>ufJbantJ anti mife, tubo ~te but one 

2 Iziletfon 



Term. S. Trio. 9 Will. 3. B. R. 41 I 
1gerfan in lLaw; ann t[JerefOle tOep cannot cobenant 
lllitb one otlother, ro~ if tbep no, thore ~obenal1t~ ate of 
ltO (!fffeif. 

(3· Obj.) JF'o~ tbat tbe [[life lJatbbp tb€ fitff ]nlJenture 
giben bet Q.i;onfcnt, ilUn agreeD wttb (ll:r lPu~bal1n, tbat tb~ 
<LUes of the JF'tne UJouln be 09 tbetcln i~. ncclnteD; anD 
tlJcrefole file cannot aftet\Uilc'OatcCel1C, but fg bounD bp 
tbe l1imttatiotH,; to wlJicI) a)£ bnn (OnfcllteD. 

13ut it ~as agreel1 bp tlJofe tubo argueD fo~ tbe Defen~ Econtra.for 

bant, tbat it reconn agreement b!, i?eCD. maDe between tbe ~~~~ ~~~fc~f 
fame @nrtte~, if mane before the Fme leVied, wouln COll# 
trol tbe JF'o~mer. .. , 

1t wag arguen, tIJilt tOe J1)uabanl1 anD mife are not 
fa uniteD, but tbot be map obltquelp, tl)ougb not ntrectlp 
mOke a ([onbcpance to tIle <LHe anD ')Benefit of the 
[[life, (viz.) bp tuap of JF'eolfment to a @)ttanger to bet 
illfe. 

motu tIJe 190fnt of tI)i~ Qtafe i~ not witb lRcfpeCf to tl~ 
11P fubllamibe [)eel1 mbtel) requires an e~nft JF'olm ann 
lIt)att~, becDufe tbere 3lnnentuteg 110 not (onbel' all!, 
~btl1lJ but are onlp ®atter of (!fbiDence, neclaring tOe 
31ntent of tbe ~ntties concerlling the i)petatioll of tbe 
Jffne. 

ann {U~ fOl tbot ~UtpOre, tbere can be no Renfoll wbp a 
fubfequellt fntctuenient agreement in [[I ttttniJ witbout t1 
0tal fiJouln not control a p~eeeDent [[{riting U1tt[J a @leal; 
fo~ tbat witb 0 @)eol notb not operate p~opetl!, a~ a DeeD 
to pafg o~ conbe!, llttp 'Ql:bing, but canfiffs wbollp in <lto,.. 
lJenflllt, Dnn 'ttg Dt mon but it Declntato~r IDee]); ann in 
tbf~ClI:afe tOe firfi ~n])entute ig in ~trtctncf~ no mo~e UJe 
Vecn of tlJe [[life~ tban tOe feconn, bccaufe a >I- JF'emc,~or * Dyer ,07. 
bert CilllttOt make a IDcclI. z. Roll. Abr. 

798• 
anti bere tlJe firll ]n])el1ture wag not utterip nrfcatcn bp Brigdm.lll. 

tlJe feconb, but £~plntnet1 onlp anD fufpenDen quoufque tbe 
IJ)U~baltn fJan perfo~men big 19art in conbcpfng biG Wano~, 
&c. in 3lofnture to tl)c [[life. 

lLamp it ttJiH5 obj£ctrt1, t1Lbat bere llla~ a matiance bee 
tween tbe urn ~)ntlenture ann tbe JF'ine, fOl bp tlJat ]n1)£'11< 
ture tbe fmc \nag to be lcbicn t[Je nett Hillary- Term., t(Je 
]nl1Cnture beattl1~ Date 29 January, wbicfJ ia in BiJlary .. 
Term, fo tfJflt tOe nett Hill. Term muff be a ~eat aftet ; but 
tbi~ JF'tne tna~ IrbleD in tbc fame -m:crm tllitb tbe Date of Gouldr. ~ 
tlJc IDe£n; ann tuetrfo~e an lntetbenicnt t9arol agreement z. Cro. 6;t· 
map be UU(tr(l). 2 Roll. Abr. 
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Curia. Et per Holt ~bief ]ufttr.e, [[l~rre il IDeell tg mane belt 

! Salk. 70. 
2. Salk. 787. 
Award ex 
parte void. 

tWEell febrral ~nttt£~ to lean tbe iIlfe£l of a pine to be le
vied beUuee41 fucb ~et(ol1~, anti aftertuartH:; (1 jfine is iebfelJ 
of tbe fame lantll1, but h, l1ifferent from U]e [)ren in tbe 
QtircumItallcea of mU8nU!' of acres, qr{me of (CbPillg' it, 
o~ ~attiel1 to tbe fine; pet it aJou optrate to tbe dtree of 
tbat Deeb, tinters a cOllttat~ Intent or Agreement t~ p~o:: 
ben; anll in fucb ~are a .1J)~oof of a @tttol agreement tn~ 
UtUtntent between tbe Dnb anll tbe jfinc, tbat tbe [Ifes 
(lJouln be otbertutre tf)an in tbe Oe£ll, fiJali be anwttt£b, be~ 
caufe of tbe Variance. 

13ut tftbe jfine tfS PUtrUant to tbe DUb tnIJfcb leans tbe 
ares thereof, attn tbep a«ree in Q.Cfrcumftanccs, tn rucb 
(!tafe no @arol abetment of an!, otbrt fnterlJellfent agree
ment (witbout Deet)) can be anmitten a{Joinft [ucb Deen; 
but a feconD DeeD of <rIfes intcrbentcnt linD agreeing afra 
itt all Ql:ircum{ta"ce~ wUb tbe 1ftne, fiJall control tbe Jftrff. 

')But tbe Ora Deeb cannot be contrOlfD IIp anp oebet 
Detb made after the Fine is levied, mucb lefs fiJBII anp 
fubfequent anteement bp ~atol control anp p~ecebent DUb, 
anb itt tbt p~incipal €a£e if tlJbl (econn [[ltftlng is not 
lnoperlp a IDeeb, becaure mabe onlp bct'\llcen fJ)U£ibann anti 
mife; tben tbe ~uettion will be, if it amounts to anp 
mOle tball an agceement put into Writing; flnD if fo, tben 
if 'tts anp otbec t[Jan a Ulatol g nreement \l.Jbicb cannot be 
abmitteb againfi tbe ora DeeD. 
~be ~Iatntitt ban 3lunnment, flntl upon a [[lrtt of Q!;rro~ 

blounbt in tbe {pouCe of JLo~tJs,tbat Jiubgmcnt wns affirmetJ. 

Bacon 'rverfus Dubarry. 

]
\ E B r upon a 150nb of@>ubmitUontoanGU'Hlrt1,ftn'Q 
IJ upon Oyer of tbe (!tontlitfon, it appeareD to be to t~i.!l 

QJ;ffeff ! 
iT: 31t recftell tbat tbett lUas n Difference between tbe 

l~latntitf Bacon, and one James de Rutter, wbo liUrl) at 
Hamburgh, ann tbnt tbe DefenDant Du Bury ~ ag attomc!' 
(01 tbe fnin James De Rutter, anb tbe t\!>lilinttff Bacon, ban 
fubmttten alt g@atttt~, &c. bettDeen t{}e Plaintiff and De 
Rutter unto the arbtttato~~, &c. tb£tefo~c If tbe iDefEnDant 
ilill petfo~m the atnarb tben, &c. 

€.f}e a~btttato~9 nlllattJetl, that tbe iDcfcntllmt Dll Earry 
011 tiJe 15el)alf of De R. utter fiJoulil pap to tbe ~fattitlff Bacon 
300 L nnD that be (tbe lEllntntttf) fiJouln c,tHute iI gcncrol 
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JRdtllfe unto tbe Defenl1tlllt Du Barry, an1.1 tbtfJ atuatb 
being ret fOltb in tbe Declaration, tbe Defettnant tre
murren. 

ann tt tDa5 ntgueb tbat tbis wa~ an tltuarl1 only e)f parte, 
enn tf}ctffole \WiD, fo~ tbat tbere tna~ notbing atuarb,cn Olt 
tOe lE>art of De Rutter \\lbo lUas tbe p~tt1(ipal ~etrOJI COrt .. 
retnrlJ, fo~ tfJ£ [)(tferenCf9 mete bettufen bim anb tbe 
@laintUf, nnt) not between [Jim onD tbe DefenDant; anti 
tbttero~£ tbe aWUtbing UJf l!1>laintitf to Releafe tbe Defen., 
bl1nt fiffntfirb notbtnlJ, btcaufe De Rutter can take no 15e. 
netit bp rucb Releafe, fo~ be \nUt fUn remain Hable to, anb 
(llatgeD nJitb the IDemant1f5 of tbe l@laintitf Bacon; fo~ tbe 
atnattl btltb not lletermincl.l tbe [)itfetellte~ to wbicb tb£ 
i9attfefJ fubmttteb, l' 01 tbore mete bettlJcrn tbe ~Iatnttff anti 
De Rutter, ann not between tbe platl1titf altn tbe IDes 
fenbant. 

ann afret manl' iDebntes upon tbig <n:aufe, it mas alJ.:: 
jutJttC1J, that tbfs; atuatb mas \)otll, fOl ttJe JReafol1S Cupra, 
(viz.) it bctltg an aUHltll ex parte. 

Sed per Curiam, ~lJe @)ubmtffion bp tbe DefenDant as Submiffion 
Attorney for De Rutter fa goob, anlJ woulD babe obUg£tJ by one as 

bim to pap tIle ~onep owutnetJ, if tlle Qtuarl1 ban been ttt ~::~~~;I/(Jf 
ttp~ocal \Ditb refpett to De Rutter alfo.good. 

Giles everfus Hart. Argued Trin. 9. and ad .. 
judged in Nlichaelmas-Term 9. following. 

T HIS mas nn Indebitatus affumpfit fOl ~ootH; (01'0, anb ~ ~lk. ~Z1, 
tbe 1~lafntitfban lain tn bi$[)eclfttation a fpedal RequeCt ;;~~ ~;f:: 

at a DR!' certoin, tnbich tuns fubCequent to tbe IDa!, in femper para
tnbiclJ tbr ~lomtfc \tJa~ laill to be mane in tbe [)eclaration. t~s ~ prof.ert 

ttbe DefenDant imparlelJ fpeciau!' mitb a Sal vis fibi, &c. ~iti;o~~~ab 
In (OmOlOn fo~m, nnll aftermathS be pleaile1) in 15ar to Tender 

the action, t{Jat be tenbrreb tbe ~one!, ncmal1lJeb to tbe 
i::>fainttff on tuat bet!' IDap itt wbtcb be ban latn tbe fpc .. 
£tnl J1\cqueff fupra, anD from tlJnt Dap fOlwattJ femper 
paratus fuit to llap tt, & profert hie in Curia, &c. 

ann upon a f.)CnlUtt£t to tbfa @lco, artee feueral Dee 
bfltcf5, it (U3t1 aOjU'Dtlcn tlf;. 

jflcff, "l5ec(lufe tt tuag plrane'll after an Imparlance, 
wble!) fa contranirto~!, to tbat l@ort of bfa ~Iea, (viz.) fem-... 
per paratus. ann tbe fpfCtal lmparlatlce makt~ no DU .. 
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ference, fo~ it appent~ tberebp, tbat be lUa~ not femper 
paratus. 

'Qrbe 10lea i~ Hkclnffe ill, becaufe tbe IDefentlant batb 
not faitl anp ~bing as to the Time between the Promife 
and the Requefi, an'tl tbe ~on£p maG'tlu£ on tbe IDilP of 
tbe Promife ; anll tberefo1£ tbe i)efenlJant ougbt to babe 
pleatletl tb£ Tender on that Day, anti tOot be from tbat 
iDap lUaG all11ap~ reaDp; fo~ tbe [pettal Requefr latD in tbe 
Dec1aration iG onlp Surplufage; tberefole tbe Dap on lUbfcb 
tbe JRequdt lUas matle f~ immaterial; anll \t)betl once tbe 
<!raufe of Qctton accruclJ, a fubrcqucnt €entlet couitl not 
take it atuap. 

Sed per Holt Chief J ufiice, 31n tbere Ql:afc5 tbe beft tuap 
of ~leat1il1g itl to pleab genetaflp femper par;}tus, &c. 
& profert hie in Curia, hJitbout @Ieaning anl' ~enner. 

Holland 'Ver{us Hatton. 

Where a THE Ql:afe bJn~ tI)U~, (viz.) Edward Lord Griffin bee 
Mortgage tII"\ ('V 
was made, fng feifct! in fee of tbe lLanllS in ~ueulon, matle a 
and after- ~01tgage tlJereof to Samuel Mountford f01 fine l1)unlJleb 
wa~~s ~l~-t- i0earll. anb continuelJ mil in 1901Teffion, anti pai'tl tbe ]nte" 
~~gc of ~he reft of tbe p~inetpal ~um feeureb bp tbhl wo~tgage fo! one 
fame Lands i@ear, anb tben IJe maDe a fubfcquent Mortgage itt .lFee bp 
~1n~~~da~~d way of Leafe and Releafe of tbe fame lLan'Os to tbe Defen" 
other, and 6 Dallt Hatton, anlJ lentell a ,finE lUitb 19~oclamattgns to Hat· 
Years pafs, ton, &c. 
~~: ~~~~:il 'Ql:be Lord Griffin {lill continUEtI itt ~olTemon, anb patb 
that Time in 31nterell to Mountford fo~ eigbt ~eatB togetber, anb after, 
Poffeffio.n, warns Hatton cnterc'tl on tbe Lord Griffin, anti took teor. 
i~c I~~D~~. fefion bp dlittue of tbi~ fubfequent ~o~tgage anb .lFine. 

'QC{Jetcupon Mountford tbe firll ~01lJalJee anti ILctrll~ of 
tbe @Iaintiff~ b10ugbt biS <!Cjrttment, anti tlJe <ltaufe tuas 
trieb at Northampton Afiifes, ann. 9 Will. nnn a Ql:aCe 
\tina mane of it, &c. 

'Qrbe {lD.ueffion mall, [[lbrtber tbi~ Fine and five Years 
Nonclaim, wall a 1l3at to Mountford tbe fitU ~o~tgaJJee; 
anti it waa the i)ptnton of tbe lunge, bcf01£ whom tlJe 
<ZCaufe \t)o~ triet1, anti to wbom tile <.!tafe wllll refeeren, 
that it wag 110 1l3ar, beeaufe tlJe Lord Griffin continu£lJ 
filII in Wotfeffiolt, anti pain the ]ntercff, ann fa l11a~ ~e= 
116nt at [[ltn to tuc firft ~o~tgagec; ann anmfttfnlJ tbat 
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tbe Fine 'biil U10~k any Difieifin. pet tbe Qfntcp of tbc Lord 
Griffin imm£bintelp upon fuel) iDlifcifill, ntb purge. it, anll . 
b~ became agatn ({renant at mtll, as befolf; tbe '*" ~are~ ; ~~~~. ::,c;' 
[Iten lUere. 79. 

9 Rep. 105. 
Sid. B7, 4-60. Hardres 400, 401. Carter 37, 8:, 208. Raym. 148, I Vent. 2,p,24J, 

i Vent, 329. 

3If tbe iLatil {fJouln be otberlUtfe, tbe 31nconnenfenrtea 
iuttb lRerpect to \lJao~tgageil moulD be intolerable, tberefolc 
tbe 1j!)laintiff ban tbe Pofiea. lJelibftCD out to bfm, mt6 fa 
van lluligment upon biS [lertltif. 

Woodyer ~erJus Grelham. i Salk. II6. 
Husbllndand 

: . '. _ Wife brought 

A Ferrie Sale obtatnen a 31U'bgment ftt [)ebt COl 2001. a Sci. fa. up-

. ann tben llJe marrictJ, antJ aftet\lla~tJa,tbe fPu!)bann :e~tJ~a~gby 
anti lro:ltfe b~oulJbt a Sci. fa. upon tbt~ 3lutJJJm~nt, to babe theWifc dum 

~tecution tbeteof nlJatntl tbe iDefenllatlt tn tbe d~fgfnal {ola,y~they 
actiOn; anll tbe~ ball liketnlfe 3lutJgment on tbe Sci. fa. ~:nt ~n ~he 
(viz.) '(tbilt tbe IPU~bann anti [~Ufe Habeant Executioriem Set. fa . . then 

agatntl tbe [)efenJJant; tben tbe Wife died, anti after bet ~ed w~~: 
iDcatb tbe Husband in his own Right . b~ougbt ,anotber Sci. D~b~ fuall 

fa. agatnff tbe Defenllant, recfting toe 3iungttlent tn tbe i~rvive to 
o~!JJinnl a~ion" antJ tbe awarll. of <!tt~[utton uP,on tbc Bra ;~:dbrion 
SCI. fa. (VIZ.) 'Qto babe ~~ecutlon of tbe]lUDgntent, &c. 'lI~rfut Ram, 

'(!CO this tbe Defennant tJemutt£tJ, nnll ]lu'tigment tuag 
gtbrn itt tbe, ([ourt Of QI:ommon Wlea£; fo~ ttie lPu5bantl, 
toe W>latntiff, upon ttlbttb tbe i)efl'fitJant in tbe o~fghltll 
affton b~ougbt a mrit df (!fttO~ in B. H. . 

gnll tbe ilueffiotl tnad, [mbetber tbe Award of ExecLi
tion on tbe firfi Sci. fa. to Husband and Wife, ball beffeti 
fucb an 3l11tercff in tbe IPU~batltJ to t~hi iDebt, aa. to in: 
title bim to it bp lRtlJbt of ~ui;bU.lo~ll.Jip after tbe, Oeata 
of bis [[life, £19 it notD Inbere tbe f!Jtl5bantJ antJ Wife 
bl,nlJ an action £IntJ obtain 31ullgmeiU agninff the Debtol ot 
tbe mife lUOUll fole. . 

!ann £ItJJU'bg etJ, tbat tbt atnarn of <!f.tectttion is attatb:en 
in tlJe JpUilbann b!, tbe J]uogment in tbe Bra Sci. fa. iUtO 
fiJali fututue to bim. 

Savill 
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Savill rver(us Roberts. Trin. 9 Will. 3· B. R. 
Rot. 724. but adjudged Mich. 10 WIll. 3. 

5 Mod. ,94· ERR 0 R of 0 Jiungment in C. B. tn an Gction on tbe 
~t;:~~i ~~·rts Qt afe tn Jaature of a Confpiracy b~ougbt bp Roberts 
of ~amages ogntnft Savill anll otbctS, fOl malfctouUp coufing btm (Ro
\F"'hlC~ a!c a berts) to be inntftrO, tllttb otbctl1, fo~ a Riot, about (fOP' 

OUDuat101l • • 
foranAUion. pmg up fl [[lap, of trf]tcb be ban been nulp acquitteD. 

{lpon Jaot guiltp pleanctl tbe ~lail1ttff ball a dterbfct; 
nnll upon a ~otion tn tbe €ourt of ~ommon t~leal1 in ate 
tell of 31ungment, [[ll)eti)et tbiS actlon wouln He, Ol not; 
it tuaG t)cln bI' tfn£e 3lubgc£f tbat it tuoulD, but Treby Ch. 
J llfl:ice tna~ of anotber gj)pillion. . 

ann nom after feberal Debate£j in B. R. tOe Jiungment 
wag affirmetJ by three Judges, tbe otber, (viz.) Jufl:ice Sam. 
Eyre being dead .. 

Et per Holt Ch. Jufl:ice, mbo lafn it 110wn fo~ a )Rule, 
tbat tbere tuere tb~ce @>o~ts of Damages, eitber of tubicb 
ltHl£f a rufficicllt jfoul1tlatiol1 fOl on ~ttion. 

(!.) [[lbere a ~an fuffer£j Damage tn bia Fame and 
Credit. 

(2.) [[lbete anI' Damage is bone to his Perron. 8£f bp 
lmprifonrnenr, Battery, &c. fO~ tbat JRefpeBa bia Liberty. 

(~.) [[lbete a SWlll1 fuffera allp Damage ill bis Property. 
* 8 Ed.,. 19. [[lberefo~e, tn tfJi!, QCafe, tbo' tl)e tE>lail1tiff ban not ruf~ 
,Ail: pI. 15. fetEn flllP iDamage tn bie Fame, o~ in bis Perron, pet be .. 
~~~.~ll. raufe be ban futTereD [)amalJc in bto * Property bp tbe ~tc 
z Cro. 42. pcnccs lain out in fJta Acquittal, tbia gaion tulU He; fo~ 
~Saund.JZ~. ITO ~an tll()O {£f tnn:ttr'O can be btfcfJlIrgetJ o~ acquitteD, 
th:b:fi of~ir tuitbout confiDerable <!ErpCtlcra ann jfc£5 latll out to befentJ 
AndrewHen- himfelf flgatnll tl)e Q.tl)fltge til tbe 3lllbictmcnt, tlJerefo~e this 
~!tt Bur- 9ction f£j maintainoble fo~ tbe )Reparation of tbt~ lLoCs in 

t That they 
1hall not be 

bis @~opettp+ . 
GnD be nftlinButfiJetJ betlllfen tbiS action 011 tbe ~are, 

u)bfcb \l)as tn .tr~atute of a ~onfpitacp, ann a mtit of 
([oufptracp at QCommolt lLaw; fo~ in tbf£j <!tafe tbe i)a~ 
ntalJe fufta{ncn t£f tbe ~lOUlltJ of tbc ~UUon, an'b not tbc 
Confpiracy. 

')But in tbe otber Qrafe tI)e gctton f~ fotlntJeb meerlp on 
tIle Confpi racy; anti if t be iOefentJant£j ate conbHfEb tbere~ 
011, a t vilJanous Judgment t£j gibe" agafnrt tbem; ann 

of any Credit afterwards, nor lawful for them, in Perron, to approach the King's Court; 
that their Lands and Goods 1hall be feifed into the King's Hands, their Trees rooted up, 
and their Bodies imprifoned 

:3 tbere-
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tb£tefo~e a [[(tit of QI:onfpiraq' twtb not Ploperlp Ife itt 
an!, ~.afe but w{Jcre the ([onfptracp ma9 ttl intlttt tbc'l\!lflt· 
tp eitber of Treafoo or Felony at IratI, bp wbtcb [Ji9 lLife 
mag put in Danrrer, llnll tbat ma~ tbe !ReaCon of tbe bll· 
latnou9 ]u'OgUlent; but aU otbrr <D:afc9 of ,QI onfpfracp 
mentionen in t11e olD 'Jl3ookG, tuere but tlffiotHl on tbe C[afe, 
ann flot p~opcrfp [[{tits of ([onfpfracp. 

!anti if tfJe !)dcntlant9 ate all founn lJuiltp in an mUon 
on tlJe <ltafe tn mature of a Q[;onfptracp, pet no vilJainolls 
Judgment t9 to be rriben againff tbem, but ]ungment onlp 
fOl tbe [)amacre~ (u{latneD bp tbe ~hlintiff, tbat betltlJ tbe 
(.!];nll of tlJt$ affton. 

Jaom in tbe p~incipilI <!tafe, tOe JlUtp babinlJ founn, tbat 
Roberts ttiag inDtffeb malicioufiy, anD tuftlJout <2J:aufe, tbo· 
tbe 3!ntlictment \lHl~ but fo~ a ~terpafa, pet 'ti9 reafoltable 
tbe ll!>laintiff (JJoutD babe 3iullgmcnt fo~ tbe lof£i tubtcb tbe 
3Juro~tI finll be batb fu{latneD bp the maUctOtl5 ~~ofecutfon 
maDe bp t{Jc [)efenllont; but tuftbal tbe Chief J ufl:ice £t: 
p~cl1!, ])£(lar£O, tbat tbere Ilt.intl of 9ttiontl are not to be en~ 
courageD, but tbat tbe ]uDge befo~e tnbom an!, of them are 
trietl ougbt to {loID tlJe l~laintitf to a 19~oof of exprefs 
Malice in tbe i)efentlant tn bi~ J1!l2ofecutiolt bp [[lop of 3ins 
llfffment, fo~ if it botb not appear tbat tbe ~~ofecution tuall 
grounDeD 00 Malice, toe action f~ 110t mafntatnable, but 
tbe l\1llainttff muff be llonfutt. 

9nD a -I< ([aCe ma~ citeD, tubie{J ltJa9 tbu~: A. mas tn: * Prefcott 'f:' 

trebteD to B. anD C. anll B. tuitbout tbe lltnotulelllJe of C. f~amb~~d 
tnke9 out 1~1ocef£i io both their Names arrntntl A. tubo af~ ame. 1. 

tft\t)atD~ p~oflZcuteD B. upon tbe t @>tatute fOl fo Dotu!!, t 8 EJizc. I r. 
but B. tuaG l1cquitte'b, anD tben be b~ougbt nn muon on toe F,<;>r procu

([afe ngatnft A. fo~ tbill maltciou5 l~~ofecutton; but ao: b~n~r~~~e~ 
jUDgen tbat tuouID not Ite, beenufe B. migbt babe Demur: in an,other 
ten to t[~ !action on tbe @)tntute, fo~ tOe qf;afe mati not Man sName. 

lllttbin tOe @>tatutc, ilnD fo it tua5 bi9 otun jfault, tbat be fee era. E-
lUa~ put to <ZrbatlJes bp tbe ~r(al. n. 2,6. 

Parkhurft rverJus FoRer. Intratur Trio. 9 Will. 3. 
B. R. Rot. 363' 

rrlRcfpnt5 fo~ eutting tbe 1\t>laintftT'g I!>oufe ann bilIet. 5 Mod, 42/. 

ftlg n Dragoon upon bim (tbl? tE>lntntttT) agatnff I Salk ,)9' 

bi~ [[lUI. 
Hhh 
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A Soldier <r1pon mot guiltp p.lcflncD, if fperfal (iJrrtttrt IDil9 founO, 
cannot be b '1"b' h r ['~i' -ff J' d E r quartered on P w ltl) It appearED, t~at tge JP atntr - Ive at plOm, 
t~ofe who anb longeD ~trilnlJrta in toe €geafon fo~ Dlinktng tue mar 
lIve at :tn tetS, anD JJ~e[tn <Llittunl~ fo~ tbem, anll folb 'J5eer to fJbJ 
~~~/t~ th~ir ILongerS, ann to none eIre, nnn founn U)ap fOl tg£i[ f1Jo~reg. 
L?dgers flr:fJat be biD not keep a Publick Houfe, ann tbat be bab 
~i~~~~:. a not a Licence for fe1ling Drink ftom anp liufitce of ~eace. 

tt[)at tbc iDefenbollt tua~ ConfiabJe, ann upon tbe 
c,[omtng of a J.}!>ott!' of Dragoons tuete, be quarterell one 
of turm upon tbe I>lafntfff agatna ui~ mill. 

tZtbt l),uefiion tuas, [[{betber tbf(f tuas a ViC1ualing
: 4 or 5 Will, houfe or Ale-houfe tuft bin tbe 1c §StatUte, fo ag tbe i)efcn~ 
" cap. 13. baht l11iglJt juntfp tue m.uarterfnlJ a 00llJtct upon tbe 

~rBflltiff bp mtrtue of tbat @9tatute. 
~lnn it mofS arnurb fOl tfJe Ji!lIutntiff, tOat biS ftJ0ufe ltulG 

no Inn, antJ tbat tbe Wlaintitf tuas not an Hofpitator, fUcf) 
t 8 Rep. 8f3 is Dercriben ill t CaJye's <lrafr, ann tbat an affion tutlf 
I Roll. Abr. not He agotnll bfm, a£{ it botb ol1i1fnff an Inn-keeper, if be 
80, refufe to entertain tl Gueil. 

flr:bat the Lodgers in tfJe ~Iointifr~ fpoufe ball fucb on]!n., 
trreff ttt tbeit iRooms;, tbat tbel' migbt maintain an afftOlt 
of Trefpafs againff ftnp one lubo -1lJoUID cnter tbere againtl 
tfJeir rom.· 

tltbat tbe Selling ViCtuals and Beer i~ meed!, occalional 
at tbe @>earon of tbe t@car, anD 'tt~ at tbe [{lUI ann ~Iea. 
CUte of· tlJe Houfe· keeper; ann os fo~ tbe l!3laintfff'~ ittcp= 
tng Horfes, 'tiS f.rp~Ca!, founb, tbat be kept none but onr~ 
fOl bi~ Longers. 

lin the <!tare betlDeen tbe King anb Marriott, it tung alb 
jUbge'O, tI)at a <r1fctuallet miglJt fell 13eet to tlJofe tubo eat 
flt (Jig Jl)oufe, mitbout an!, Lh;enfe, but to no ')I3on1' elft. 

Econtra.' 31t mas; agt££ll, tbat tblS tpoure tna~ neitf)tt 
an Inti o~ an Ale-houfe, o~ a ViCl:ualling-houfe, Ol a Livery
fiable abf\:ratledly, but tbat it ltJa~ complicateD, tbat ft 
lUa~ aU jfout of tbcm; ann tbut the telatntiff mate e~p~er~ 
11' tnftbin tbe get, becaure be foIn 1l3ecr within his Houfe; 
but if tbe @>elUng baD been lnitbout Doo~~ tt migbt babe 
been otf]£twffe •. 

Sed per C.uriam, 31utlgment lnaS) lJib£n fo~ tbe ~Inintiff. 

, 
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Stnalcoinb rverJus Buckingham, & al'. Vicecom' 
London. 

T
HE R E beft1!& fcunal 3lungments obtafnel1 8gafltll 5 Mod. 376. 
T. S. tbcre lUcre tlUo tllffinct Wtits of Fi. fa. WI Sha1k. Bo. 

~b off h r ere two b~oLlJJ[)t to tI)e 'CV crt on t e lame Day, one Writs of 
tnlJereof wau at tIJe @)uit of Smalcomb, tnbicb Execut.ion 

[[lrit mag tJeHueren to tlJe @)l)etitfa an fl}oUt after tbe o~ ~~tt~e!~ver
tf)et Q[(tlt of Fi. fa. but lJeo bear refte befo~e ft ; tbe 0: Sheriff i~ 
tuet [[lrit being Tefte after Sma)comb's Fi. fa. the fame 

fj)ereupon tile @)f]etitfa mane a 13iU of ~ale to Sma1comb ~~~, ::. 
of tlw ~oOtl9 of tbe [)ebto~, tbO' bfa Wlttt waf) tleltUeretJ ec~te that 

to tbe ~lJ£rtffa an Il)our aftct tbe otuet [[lrit. fiwhfl:lCdh wI,as • r e lVCr ~ 
13ut aftetlDartlS anti brfo~e tbe Return of tbere WtltS, ed. 

the ~lJerlffa (app~cbenntng tbep lUcre in tue Wrong) tbep 
motH' u mtu 13tH of ~i1le of t{Je fame ~OOtlS to tbz otbet 
~t£nitol, whore Fi. h. Beft came to tbeir J1)anns, tbo' it 
UJiH, Idle after thl? other, ann tben tbc!' returll Nulla Bo· 
na upon "malcomb's Fi. fa. 

[[1\)erfupOI1 be b~ouB'lJt Trover againtl tOe @>beritTl1, 
f02 ttJc QVoon~ foln to !)itn b~ tlJe firff 15tu of @alc, b!, 
iDlJtcl) (Je ruppofen tOM tbe W>!opertp. was aHetcn ann betlt 
cO tn f]Int. 

QI:l)e <allUre tuoa trico bEfo~e Holt Chief Ju(lice, mba 
mane a /£afe of It, tll\Jicb Wt1£1 arguctJ [cuetal ~'me~ in 
B. R, tWO tOc Wotnt wOS' upon tbe ~ol1fttuctton of tbe 
.... Sratute of JftUUO~) &c. bp tnlJicb ·ti~ enacteD, 't!bat the * 2.9 Car, ~. 

H b b 2 Goods cap. ,. 
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'" The She
ritts. 

Goods {ball be bound from the Delivery of the VVrit 
to the Sheriff, and not from the Tene, &c. 

ann it trlila infificll on fo~ the -I< [)efrnnant,S', tbat t~e 
~tatute J)otiJ not nlol\c onp jfraction of Dapa, ann tbat 
tbiS is Carus omHfus, fo~ wIJell [euetal <!f~ecutfoItS are lie .. 
lil.1eretJ to tIle @;!Jetttf in one Day, be batfJ C!Efeifion 1l1bicb 
to ttecute fita; anll tbe tlDHo~itp of tbe Delil.1er1? can be 

3 ero. 174. trietl onlp bp tbe <!f110o~remrnt of tIJI? [[lrit, anb tbat tlJan 
I Sid. 271. be conclum.lC c.!EultJcnce Orralllff tbe ~berfff. 
Econtra for £iDn tbe oHJer ~t'oe it wa$ {nulleD on fO~ tbe nt>lafntitf. 
the Plaintiff. tbat ill tbiG ([are tOc @>IJeriff'g 15m Of @>ale lUbtcb tuas 
Eftople. fira malle to tbe ~Iaintttf, aJaU \l)o~k aG an Efrople in C!E .. 

lltllence agatnll blm. 
13ut after feuctal Debates, tbe ]U1:'Jges Inere of ®pini .. 

on fo~ tbe W>laintiff., to ltJbte{J tbep ratber inchneD, fo~ 
tbat it appeareD, that tbe otbet Q!retlito~ tlfO not oemano au 
<!Erecuttolt Of bi9 [[{rit. 

Et per Holr Chief J uOice, [IDbere a mrit of Fi. fa. is 
beliberetJ to tfJe @l!Jertff' to Dil!', llittl another to ~o~ro1tJ ; 
antJ tbe @lberiff lit£Clite9 ti)£ laff firff bp maktng @>ale of 
tbe QPoot1~, fueb @lole ltJm tlann gOOD; antJ tbe [1elt~ 
11ee tlJaU boln tbe ®oon~ alJainff btm lUbo fitff beIfb£ts 
etJ tbe mrlt to tbe alJcriff, anti bUl JRemenp is onlp bp 
aCtion alJoinff tbe @lberitf9. 

15ut if troo mtit~ of C!Erecutfon are belfl.1rretJ to tbe 
~beriff on the fame Day (09 in fbe Plefent <!tafe) be batb 
not ~fection wbtel) to errcute firft, but is bountJ to gibe 
~leference to tlJat wbteb Wag firtl tJeltlleretJ; but if tn 
jf'alf be ererute tbat firLl, lUoteb ltJU{) laft tJeltl.1eretJ, ann 
make @>ale of fbe ®oOD£S., OG in t[)ll1 ([afe lnal1Done to tbe 
~Iatntiff; tbe [lenllee ()utb a goon Qrltle to them, wbicb 
cannot be ill'featell bp a fubfequrnt <!frecutfon of t~at [[trtt 
wbtch lUas fitff ilel{uerrb. 

1I3ut tIJe l\!)artp concernetl in fueb [[lrft, fs put to bis 
affton againft tbe @bertff; antJ tlJe Beafon iJt fOI tbe i),ufet 
of ~UrCIJafets unilet @>bCtiff~ upon <!E~ecutions, fOl o. 
tbetlUffe it lUoulD be tJangerou!J to make rucb ~urcbares 0 f 
~betiffs, anti tbnt migbt make mttt~ of QJ;~ecutfon of no 
~ffect. 

2 Dr. 
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Dr. Groenvelt everfus Dr. Burnell, & at'. 

T HE 1~lailltiff b~ouglJt fiia mUon ngninff tlJ£ Defen: Where a 
Dill1t1l (wbo WEre late QtenfolS of tuc Qtollegc of coPJ of Pro

'@(Jpficiann tn London) fo~ falfe Jlmp~tronment, wbicb tna~ 'f{:IlI~~St be 
bp ([afout of J1D~ocee'Oinga boll ()efc~e t{Jetl1 in tbat Qtol= d,elivered 

ltg£" anll tbat tOe Wfatntiff baD trquelletl of tbe p~efent ~IIl ~~[erlf. 
<[enfo~~ to babe a <Iropp of t[J£ faiD ~~oceenfl1gg, but tbep tlC Jowe • 

'OenleD to gibe {Jim anp ~OP!? tbeteof, &c. 
[mbetefo~e be nom mobelJ fOl it m tiff of ([ourt to tbe See Preface 

Cenfors, &c. to caufe a <!l:opp oftrJ£ faIn 19loceenings to be to 10 Re

bclftJl?rell to bfnt (tOc ~Ia{ntiff) at bi~ otlJl} ([barge. ~~rk~~~~ 
1!3ut tbis wag oppofeD, bccanfe t(Jete tuaa onlp a lelea 

pleaDeD. tut no ]ltfue jotnen, tlJ£tefo~e tue lDliltntUf map 
lIemur if be tbtnk fit. 

Sed per Curiam, '([fg ufual to mllke fuel) a BuIe fo~ tlJe 
filke of <!Ebtllence aftCt 3Jffue jotnetJ, but not bp tuop of af= 
lifting tbe l)cfcl1'Onnt to pll'uiJ. 

'lJj=tg llkctuife ufual fo~: tbe 3iul'llJe~ of QPilol,[)ellberp to 
deny a CO~)y of an Acquittll to bim tubo tntet1tJ~ to b~il1g 
Bn affton tf)cceol1, \nIJen t{Jcre tlHUl a p~obable <ll:aufe fo~ a 
crtminGI ll!>?o(ccntton, fo~ tbe ClCoUt't Will ueber belp anp lt~ 
tigioug ~)(Iit. 

'QLbe <[ourt tleniciJ to make nllp Rule in tbifJ <ZCafe. 

The King everfus Greep. 

T HE i)efenl:Jant trag in'Otffell fo~ Perjury tn gibing 5 Mod, 2" .. 
<!f\litlencc fo~ tbe Earl of Mountague tn tfJC JJtrut ~a~~a5lj, 

([oufc bcttuccn bim ,finO tbe Ear~ of Bath? concerninlJ tbe f~r Pe~~~~ 
Duke of Albermarle s Efiate, tublcb waa ttte'O at tI)c <!tom· wh~rein t!J.e 
mon lfr>leoa ')Bat in Replevin, tubeteil~ tOc. 1tf~e tuas, ;:~J::e;~~ 
Whether the late Duke of AlbermarIe 'Ole'O fClrCO U1 fee of Iy ~iIigned. 
JLannl1, &c. o~ not. 

ann to p~oue tOnt IJe tlfn not nit feffen in jfee, a IDeen 
1I~ faettlement tuaa p~otJuc£n, bp wIJfcb f)c tua£f mane Tenant 
in Tail, Remainder in Fee to the Earl of Batb, to b.Jbtcb 
iDeell olle Richard Strode of Newnham in Devon, (amongtf 
otber£f) ttHl!; a [[ltmera, tubo mane [)atl) of tlJe ~teclltton 'f< As a "Y~c
of UJilt IDcrn t1P tbe Duke brre tn fl otun, at bi~ i1Joufe cal= ~~,s tu~t~-
Irn Albermarle Houfe. gue who 

Jln f[)ppoOtton to tubich ®arlJ tOe i)efrl1t111nt Greep tuas claimed T~n-
1< p~otJucen) tu~o (tuo~e tOat at tOe€ill1e tbt~ DeeD bo~e ::d~ ~~ 1~lhe 

Date Duke, eo,. 



422 Term. S. Mich. 9 Will. 3. B. R. 
Date, tbe fame Richard Strode was at Newnbam, anll fOl 
tbfs be Ul(US inDicteD fo~ 10erjurp, ann (olIui(1cn ; anll now 
it waa moben in atteff of ]nngment, fo~ tOilt tbe tltJetJut!' 
tuas too lJCncrallp llffitJltco, (viz.) m:bat tlJC [)efennant 
Greep IJilll nepofCi) tbnt Richard Strode tali die, &c. tuag ilt 

.. 3 era. 42.8. Newnham, ok (innuendo Newnham, the Honfe of the faid 
~~~i:i: 19 1 • Richard Strode in Com. Devon.) ubi revera & in facto t~e 
4 Rep. 17. fain Richard Strode eadem die, &c. non fuit apud Newn .. 

ham prxdh'f ; nOID tbt~ Innuendo tuaa not fufficl£llt to ar~ 
Cettilin tbat tnbic!) of it felf was inccrtilfn; anO fo~ tbat 
tbe amgnmcnt of tbe Perjury relateb onlp to tbat Newn .. 
ham mentiollen in tIle Innuendo, \llbiClJ tuat) Newnham, 
the Haufe of Richard Strode in Com. Devon, ann tbat tua~ 
mo~e tban tb£ Defennant bab fmom, tbat bzing tbat be 
tali die, &c. Ulna at Newnham genetonp, tl1itbout anp an: 
tritiolt. 

ann fo! tbfa lReafon tbe j1unlJment wag an'ellen, ann 
* 3 Inn. 164· Ju!l:ice Eyre in bi~ argument belb, ttJat if II 9l!)iltl ftneilrg 
~!~l~ti. I F' fdfll~ in a ~ilttet which is not material tc? the Ilfue, 'tiS not 
II Rep. 113. J;>rnur!', anb to p~O\.1e tIJat ~atter, be ctteD tbe ([areg tit 
~ ~ra. 313' tlJe +: ~ntlJin; anb mo~eo\.1£t~ tbat tf)e Statute 5 EI. ogaina: 
z it~~i.~~p If3erjul'p purfueG toe Q,tommon fLaw, ann nno.s notbfng nem 
4 1• 369' but tbe Wcnllltp; ann tlHlt in tbiG <II are, the Matter in 
~t1;~ ~ 1~. which the Perjury Wit£) affigtlCb tn~g immaterial to the 1f-
t Het. ~7' fue; anti tbetefo~e ItO liD.etJu~p. puntaJ~ble bp t ]nbtcrmcnt. 
1 ~ro. 352.· Sed per Holt eh. Jufhce, tlg @cqurp to ftuetlr fnfflp ift 
Strle 336. lIltp Ciicumfl:ance which conducerh to the Iffue, 0) to tlJC 

[)rfcob£'tp of tbe 'QCrut{J ; but tubete 'tit) Ol}(p ill fome till: 
pertinent o~ minute QJ:ircumffance (tla wIJere tbz [[l.tnefG 
ilineb fuef) a Dap) tu!)tclJ {55 llfual omongll tbe <11ultJ<1r m gi. 
bing Qfbtnence; 'ttu not t;>erJutp becaufe tt Ootlj not con D 

duce to the lffue, o~ to tIJe QLtlltb of tue £@iltter to be trieD. 
) era. 46, ")J3ut if tbe €rentt of a QZ.lltnefa is tn ~ueffto!1, ann an .. 
4 26• otfJec J;>erron to rtlppo~t it fwears, falllp tbfs t11 ti=>erjurp; 
'I'he King r·'·· t 
'tier. Bolt. nnn be f.lln t[Je tame Qtertatntp lS rcquttcn It all ]nntctlllent 

fo~ ll!)erjutp fit <ltommon fLaw. iii; toere is Upon toe Statute 
2. Leon. 101. 5 Eliz. becaufe chat Statute doth not make any Thing Per

jury which was not fo befo~e; 'tiS true if a 9}f}alt ill COl1~ 
bittell of ll!>erjllrp at Q.l:ommon lLam, tbe Il\iltg milp par. 
bOll (Jim, but if upon tbe Statute be cannot. 

ann tbis llt'otJmcltt beinlJ arreffeb anb elttcreb of lRe~ 
co~n, a mrit of ~rro~ tuilu brought in the Houfe of Lords, 
anti itt HilJary [lacatton, anno 10 Will. it tuilfj reberCco, 
ann tbe DefenDant tua~ tuhen, &c. 

2 . The~ 

, 
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Thermolin rver{us Sands. 

T HE <J!ufe, {f. (tlJe Dcfnt'oant Dill) ffffct'! fi €NJ1P tiP Libe! in rk 

(j'trwe Of tll;3wcefg out of tbe !lntnituHr i ann up: ~~~t~lt~l~~'t 
on tont ~clfute tfJe l@Iofnttffg Ifbeileil in tbe <[aurt of an. f~tforr.h rha[ 

mirnltp, fating fo~tb., t~Jot tbep were J\3ZI.1Plteto~!1 of tbe tl1f ShIp was 

f.ltb ~lJip, anD tl)at fijE \tWfj taken out of their l!!,offeffiol1 ~~~ilig~~;ll 
ill? <TItolcnce; but tbls \l.1as not laiD t1'l be fuper altum 
marc. 

fll:berfupon Thermolin came in ann (fa(meil ~~opert!', 
frtttng fo~tb, trJat tbe faiD ~btP mas taken iUi Prize tn tbe 
French [[lat bp one Dubart, a French Captain, of wbom 
be bougfJt {Jer at Bergen, anti tbat llJe was taken upon the 
High Sea near Norway. 

([1pon tOfS tbep Ploceelleb to ~~oof, anlJ Cueb ~akinlJ· up~ 
on tbe High Sea Ulas p~Obeil; but bccau(e UJere was flO 
~£ntel1ce of ([olttJcmnotton bp tbe Court of Admiralty in * IVcnt'I7~ 
France againfl: this Ship as Prize, o~ at Icon no (ucb ~eltr ,08. s. C. " 

tence [~Ulll be malle out~ oue <!tourt of. ailllliroItp nUteelJ ~. t~v. Z5· 
tbe 0.f)lP to tbe DefenDant Sands; ·&c. tbe Din i)ttmrt, from z Sannd. 259. 

hlbfcb Decree ThermoHn oppealeD to tbe Delegates; anD s. c:. 
Jto~ mobeD fo~ a ~lob~bttion, UPOlt a ~ugg£fifon, tb~t tbe : ~~jl?~i7br. 
~U1t tbere tna$ but lit Jaature of n Trover or DetlOue; :)18. 

ann be relicti on tbe Cltare of·lI- lUdJey and EgglesfeiJd. Cm. Car. 97· 

'JEiut on tbe otber ~tile it tua~ faill, tbat ti)ere i~ it !Dif= Econtra. 

(etence between the olb; .~~oPltet!l~, ann be lllbo is Vendee 
of a Prize pnder a Sentence of th~ Admira]ty, fOl tOe -[t£IJ~ 
iJee map wEll purnle tbeu upon rue @>eifLwe of nlCO ~biP, 
lleCllufe 'tt£J but a!l an appennt~ to tue p~e(etl€nt @)cl1tcltce 
unlJet hibkb {J£ claimg; anD in U)iS ([afe n 19~obilJft!on 
ougfJt to !}O, becoufe upon tbc jf(lc,fnf t[)e ILtbel it notb not 
appent, t.bnt tOe (!Capture from tbe, .[)efenthll1t5 ltJaa fuper 
altum mare. 
~o mbtcl} it IDn£) nnlWeren, . tbot in UJofc !!£t1rraI JLHier~ 

aga(tlt'f a @>btp, 'ti~ not tue Q.tourfe of tbe tlllmtrilltp to 
lap tbe <ltuPluce to be Cuper altum mare. 

13efiDe!l, if it was tbe ([oucre, tbi~ DeCeit is f)elpeb bp 
tIle Jj!>lea of Thermolin tn tbe allmtraItp, CCOUtt; anb bp toe 
t~~oof!l tnken tbrre, IJp tnbtcf) tue ~alting n)(l~ confelTeD, 
altO P?obelJ to be upon tbe High Sea, &c. 

9nil tue <[ourt \1)(19 ntulDet'l, (viz.) Holt Ch. JofHce null 
Rokesby were f01 tDe J1t>~obibftton) becaufe of tOut Defca tn 

the 
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tbe lLibel, but Turton anil Eyre contra; fO~ tIJep brIil tbat 
tbe Jj!)leantng anil tP~l1of£) bail fupplieil tuat IDefHt:, fo ltO 
lRule fo~ a JF>~obibitton+ 

Shadow 'Verfus Painter. 

Wh.cr~ the TJRerpafrJ Quare warrcnam & c1aufum ipGus (tue 19lain. 
Plamtdf had Uff) freait & intravit & her has depafl:. &c. ac in ea-
~c. b •• • 

Suit upon 
the Writ de 
liberttltibus 
allocandis. 

dem Warren a & cIaufo cum canthus cumcu]ofis, Aoghce, 
(!toncp,nog9, venebatur, Anglice, DiD bunt, fine licentia & 
contra voluntatem ipfius (tbe J1!llatntitT) eodem (tue Defelt~ 
nont) exifl:en. Artifice inferiori, (viz.) Fabre Ferrario & non 
exifl:eo. qualificat. ad fervand. canes cunicu]ofos & alia enor
mia, &c. 

after a m£tnfct fo~ tbe 19lafntftT, anb 7 s. IDamagelY, it 
tna~ mOben, tbat U)£ W>latnttff ought not to babe full Coils 
upon tbe netrl @>tatute. 

(I.) 15ecau(c tbe ~attet is not lotil contra formam 
Statuti. 

(2.) ')Sccoufe'tirJ 110t laiD, tbat tbe l)efen'Oant hunted 
and killed any Game, but onlp that be hunted, gcnerall~. 

Sed non allocatur; fa tbe l.Slaintiff ban lU'Ogmcnt, &c. 

Beresford's Ccife. 

M R. Beresford, a~ Deputy Bailiff of tbe Liberty of 
. Taunton-Dean, unbet t[Je Bifbop ofWinchefrer, ban 

[uen out a mttt de libertatibus allocandis, tlitetten to tbe 
@1b£tfff of Somerfet{hire, tberebp reCiting, Quod confrat 
Regi, ttnt {Jtg ll!l~olJet1ifo~~ bp fCbrtal <ltbartCt9, ban grant. 
fll to tIJe Bi{hops of Wroton tbe fain Liberties, with tbe 
~.t£cuttoll ann rcturn of all [[1rttrJ witbin tbe 10!ecinff, &c. 
ann tbat tbe raiil15iftJop~ bab Cl1jopeb tbe fame acco~'OfItJJs 
Ip, &c. 

'(to tfJi~ Wtit t(Je ef)erfff mabe tbf~ Return, (viz.) 
Qllod non apparet mihi, that thcre tnere anp fucb <ltbartet~ 
il~ tn the mrtt mentionrb; & uJreriu5, tbat tbe Plefent Bi· 
(bop of Winton, o~ bf~ ~~cnecctro~, ueber cnjo!'cil rucb 
Liberties, &c. 

ann now it ~ag mobe'O fo~ a )Rule on tbe 0bertff to a~ 
mcnn tbi£) JReturn, [mt UJe (!Court tuoulD make no )Rule, 
beCt1ufe it waa an €tttao~nfnt1rp ~Olltfc to ttl' tbe Right of 

I Liberties 
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Liberties tn all gerton fOl a faJfe Return of a Writ; tnf)etf; 
BG, if tlJc ~Iafl1titf is alJ'B'ttrbl'b, be rna!, b~fnn on affton a, 
goinfi tlJe Sorrttf fO~ tnfringing bts liberties, &c. 

Turbervill vcrfos Stan1p. 

C AS E, &c. \1)berein tbe )i)itllntftT neclaten, tbat tbe AI aS~lk.p: 
~ f '. r. Ion lor 
:1..1£ £nnant 19nem lUUm apud CuCb it JlPlace ram ne- negligenrly 

gJigemer & improvide cuflodivit quod perinde tbe ISfafn. K.eep~ng his 

titf'S Jfleln, to~tafnin!T fo manp aCreS of Furze, mas ~~~fd:n a 
burnt ann (onfumeb. 

<l1pon .flot lJutlt!' pleatJen~ tbe 19lafntiff bab a dtetbict; 
ann now it was moben in Qltrell of ]u'Ogment, tbat tbis 
actton wouln not l1e, btcaufe it \tJo~ founnen ani!, on tbe 
Negligence of the Defendant; ann an Sltfion cannot be 
maintatnen upon CUCb Negligence, unlers tbrte ill a Irun: 
repofed In tbc Defennont, o~ UPOIl tbe (pettal ~ullom of 
England, motcb implies a ~ruff, but tbat ('ttenns no fat:: 
tber tban to tbe lite in a Man's Houfe, ann not to a lire 
tn the Field, as tbis ([afe tuas, fO~ tbe Defenbant, In a 
Ploper @leafon, nib fet Itre to Come Heath and Furze fn 
bi5 own ®~ountJ, tubicb lite tuas b!, a (nonen [[linn car~ 
rtetJ ober tnto tbe ~latntitT'S <!Clore atJjofntnn, tbo' tOe De,. 
fenDont'g @erbant5 nin all in tbdt 190tuer to Plebent it, 
but tulllltell JElumber. 

mberefo~c it tuas infillen fo~ bfm, tbat ff an Slaton 
wouln Ite, tt muff be upon tbe (pettal ~attet, an'O not up~ 
on tlJe Negligence. 

13ut it \Uas argucl1 fOl tbe t~lafntftf, tbat tbe Defcn~ 
bant is aa mucb obligen to take (!tate of bis Fire in the 
Field as be ia in bia l1>oufe, anD tbat tOe common Cull:om 
of England, tuI)tcb is tbe ([ammon Law, £ttenn5 as well * 2. I-JE 4· 18. 

to tOe one as to tbe otl;ct; anD tbe <ltafcg in tbe * S!3ar= ;t.~. Ire 

gin lUere clten, mbere tn tbe Declaration tbe Jrire \tH1G Fitz. Ab;'. tir. 

not allengen to be in a l1>ourr, but genetall~ at (u£b a bffuebl p1p18S. 
JF)lace; ann tl)e ([ourt being of tbts IDpfnton, ,r~u c ca 

Juogment tnil~ glUen fo~ the J1!)lafntitf. 28 H. 6. i· 
,I H.6. 11. b, 
Old. Entr. 
::: I9· 
Rail:. Enrr. 8. 

Iii Sanders 



426 Term. S. Mich. 9 Will. 3. B. R. 

Sanders rverfus Owen. 

2. Salk. 467. THE <!tafe, if. flr:be Earl of Winche][ea bring cunos 
s·iiod. 86.. Rotulorum of the COU?ty of Kent, ,after tOe Wa. 
§. c. 3 lung tbe nelU ~tattlte * I Will. 3. concetntng ttJe momi~ 
t I Will.;. notion of tf)e Cufios Rotulorum, ann <ltletk of tbe ll!>eace 
~~~:~~lAp- fOl ebet~ ([ountp, be 15 Julii. I Wiq. 3. in open ~emon~ 
pointment of tb£n belD fo~ that ([ountp, tuben tbe i)efenlJant Owen lUa~ 
a
h 
C~rk of p~erent in <lI:ourt, fain thefe i[[{o~nf;j, (viz.) I do nominate 

bye th:a~:floj the faid Philip Owen to be Clerk of the Peace, according 
is fufficienr. to the ACt of Parliament; tnbereupon be was fOlthtDttb an. 

WitteD ann ftnoln into tbe ~mce, anD etecuten it nuring tbe 
.ILife of tbc Earl of WincheJfea. 

after tnboft iDratb tbe Lord Rumney wa~ appofnten 
Cufios Rotulorum, ann be bp Deed gtanten tbhl ~ffice to 
Saunders, tubo enteten ann l1ilfeifen Owen, mIlo blougbt an 
Affife ill tbe c;[ountp of Kent, all tnbfcb 9)3ntter tno~ founD 
fpftiallp befo~e tbe Q!bief Baron Ward, wuo anjourneb tbe 
9ffife tnto tbe <lrourt (If ([ommon ~ltafJ, tnb£t'£ tue angle 
@oint argueb \nag: 

if. Wbetbet bp t!1fttu~ of tbfs; ~tatute tbe Cufios Rotu
lorum might nominate and appoint a Clerk of the Peace 
by Parol, without any Deed or Writing. 

anb it UHlll abjungrb tn tbat QCourt fo~ Owen, t~e 
JF)hlinttff in tbe Gmre, (viz.) ~bat a verbal -Nomination 
ttH1Jl fuftlctent; tubCtfUpon a Writ of QErrol tuas b~OUlJbt 
in B. R. anb after feberal arguments, tbe <!tonrt una voce 
ogreetr, tbat a parol Nomination Wag fufficfent. 

15ut pet tlJe <II omt of B. R. tebrrfen tbe 31ungment, fle~ 
eaufe tbe Jfo~m of tbe [[lotos ufeb bp tbe Earl of Winchef
fea in tbe momtnatton of Owen, wag fnfufficttnt, fo~ be 
bin 110t nnme ftnp certain County of tnlJ1Cb be flJouln be 
Clerk of the Peace, JlOl biftingm1lJ lUfJRt ~tatute be intenn· 

t "7 H. S. en, f01 tbet·£ are t tIDO @)tatutea tllbfcb concern tbffS ~at .. 
I Will. l ter; anti mOl£ourr, bp biS anlling tbts mO~i), (viz.) faid 

Phi lip Owen, 'rig altogetbet infenfible. 
<ripon tbt.G ]ut!nmrnt a [[{tit of c.!Erto~ wo~ blOUlJbt in 

tIJt? Il)oufe of JLol0fJ, attn tbere the llungment of B. R. ttJa~ 
reUetfen. 

I Winter 
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Winter verfos Lovedaz. 

it I N a fperinl [tcrllict in c!Cjeffmcnt, tI}I~ ([are appearetJ 5 Mod. 244, 

--to be flu follomrtl): Geor&e Powlett b~ittg f~trl'tI tn ~7;~~~. c. i • 

.free of tbe ®al1o~ of Gotehurfl: 10 Somerfedhtre; tall upon s. c. 53 
tue Wartiuge of big ~on, frttle tbe fame to tbe dUe of Copyhold 

bfmfclf fo~ ILife; fini) llftcrtnattlg to tbe [He of big [[tife ~:~~~t:; 
fo~ lLife, tl)en 10 tbe (tlfe of IJiG ~on til '@:aU, ann fo~ [mant Demelnes of 

of fucb 311fue to big own riglJt J1)eirg, in lUbieO Vern of a Manor .. 

0£ttlcmcnt t[Jere 111ilu t[jig J.IP~obifo. 
tf. That it fhould be lawful for the faid oDeo~ge 

190ttllett during his Life, and for his Wife after his 
Death, during her Life, by Deed indented, to make 
Leafes either in Poffeffion for the Term of ~)Oe, two, 
or three Lives, or for the Term of thirty Years, or for any 
other Term or Terms, Number or Num~ of Years~ 
determinable upon one, two, or three Lives, or in Re. 
verfion for one or two Lives, or for thirty Years, or for 
a ny other Term or Number of Years determinable upon 
one or two Lives, fo as fuch Demife be no.t made of a .. 
ny the ancient Demefne Lands, Parcel of the faid Ma
nor, or of any other Lands whiCh for the Space of feven 
Years had been ufed as DemeCne Lands, and fo as the an~ 
dent Rent was reCerved. 

Jlt llH15 fount! tbat tbe lLanng nom ill muetlfon were 
Copy hold llilllbg, lSatcel of tbe fain 9}!Jano~, anO beinlJ 
in tbe fll:ellure of Richard Blanchflower, fo~ tbe '(term of 
two ILU.l£5, £1p <lropp of ([ourt,iRoll ulltiet a certain 
mUit,1l\ellt, be tlJe fain George Powlett (aftet tlJe CalO 
@lettlemem) matle a lLeafe tbcteof to Robert Blanch
flower bp [)eeD inDenteD, fo~ thirty Years abfolute.. to 
commence after t[)c Hno JLU.le~ tben in ')Being, te~ 
ferbing tue fame Rent a~ in tbe <[opp to Richard 
Blancbflower. 

([.I)e two JLibe~ being nom nean, tbe JLetro~ of tbe 
~lilil1tiff claimetl aa ft;>eit ilt Q!atl to IJia Grandfather 
George Powlett, IlP' [lirtue of tbe fain ~ettlement ; ann 
tIJe IDefentHlI1t (!lumen tbe ~etm of tbttt!,' l?eatfj tlllber 
Robert Blanchflower. 

Iii 2 
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~b£te Were Uno ~ointS matre in tbt» ~are, 

. (J.) [Q{betbct tbcfe JLOlfO~ beiltg' Copybold were lUitg, 
tn tIJe ]l1t£l1t of tlJi~ JF>~oufro w~i(b gaue tbe Power of 
Leafing, efpcriaH1.' flllce nil tbe Demefne Lands Of tbe SWa .. 
1l0~ mete etc£ptetJ out of tlJC Wlower; anO nIl QCoppfJoln 

'" Nota, It )Lann~ are * Demefnes, fo~ 'tig an inreparable mualttp of 
was found, eUet1.' QtoPpbolll, tbat it tni1~ 'fiCime out of g@tn'O Warrel of 
that there 
were other tbe ~ilnO?+ 
Lands which (2.)]if ([oppbOIO JLantr~ tlJoUIO ~~ \1)itbil1 tbi~ J1!)ower, 
th~ Lords of tbcn lUbrtfJ€r fucb ':J)otuet f~ well ptttfucn b1.' tOlf' ILeafe fOl 
thlS Manor 11 • d h e 
ubl to hold 30 Years abfolute, o~ whether this Leafe ot not exceed 
in DcmeU1C. the Power, becaufe it tlJouID {Jilbe been fo~ j 0 tfleorg, o~ 

fO~ anp 1Jti)£t mumbrr of !?eor£t DetermInable upon tbe 
Deatb of One Life, beinJJ a JLeafe in JReueruolt after two 
JLiueg in WotfelUon. 

ann after [cuccal ~rgumentg at tIJe 15ar, tbe ([oart 
gaue tbett IDpiniol1 feriatim, (viz.) Holt Chief jufiice, 
Tunon ann Eyre fo~ tlJe iDefcnnont, (viz.) ~bat ([oP!?" 
bolo ILantJa were not witiJin tbe iSolDer of JLeafinJJ, br" 
cflu[e tbe!' \tlcre tnftbtn tbe Qf~cepttolt of all Demefne Lands; 
but flU to tbe feronD l~oint, tuep he~d that il JLcafe fo~ 30 
~eatf' ab{olute itt Reuetfton after tmo ILtbef' migbt be 
mone bp George Powlett e~btg [[ttfe, of an}? Lands which 
lUere in tbefr lSoUJ£t of Leafing. 

Powcr of 13ut Jufiice Rokesby \\iiU; of allotber IDpfnion tn botb 
making Lca- W>Oitlt~, fo~bc l)CftJ fitff tfHlt Copyhold Lands were not 
fes doth not lllttNn t"e 7jtltent of tbtS 'e'OUl(O ; anD tbat if tue De-extend to 'J U.l1 1! ~ 
Copyhold. mefne Lands {Jan not bern e~crptenbP etP~efg mo~'O$', pet 

tbe 190111et of !Leafing woulD not babe £~tenn£tJ to tbel11 ; 
fo~ if it ilitJ, it wOldn ll'eiltop tbe Tenure, becaufe ([oP!'~ 
boll) l1nl1'O~ once leafeD, ate fO~ ebet enftancbifc'O; ann 
tb£refo~e it fi)all neber be p~efume'O, tbat tbe Tenure mag 
intentletJ to be tlefttopetJ mUbout f~p~cfg mo~os of tbe 
19actieg fo~ tDnt 19urpofe. 

(2.) cr~ to tbe feconD Wotnt, nIl .lLeafeS to be mane 1.11' 
[[frtue of tbta Jowet fo~ ~o ~ei'ln~, o~ an!, otf)£t mum, 
bet of ~ent~, oU!J(Jt to be n'ctttmfnobJe upon tl)£ iDeatf) of 
onf, two., o~ tD~ee lLibr£l, 1l.G tOe ([afe fi)nU bnppen mitf} 
ufpett to tbe p~efent tl?)offc'ffiolt, Ino to tbe lRebetfiOI1 ; 
DUD bccnufc tbfg wa~ n JLenfe in L.~ebetfiott aftet two .lLibeg 
itt )1!)otrellolt, anll fo~ 30 !?eal'.G abfolute, tberefo~e 'tig 
not goon, fo~ it ollJJbt to be fo~ 3 0 ~ent~, if one life IiUen 

5 fo 
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fo 1011lT, tOere being two ILttleS tben in 13£inlT; fo~ otbcctnife 
tucte Ul(U be no ~lopo~tton [)etull~en II ILcnfe fo~ one 
JUfe in lReberfion after two Lives tn ')Being', lllln it lLenfe 
fo~ tbirtp ~ears abfolute, in JReberfion after two Lives., 
fo~ tutrtl' ~earg ig nUDal's accounteD illl Qfquibalent to 
tblce JLitles in l\Dotfeffion ; tbetefo~e fo~ tbts JRea£on alro 
tbe JLrafe mane IIp George Powlett is boitl. 

Er per Holt Chief Jufl:ice arguendo, a lLeare mabe to I lnft. 54-
commence at any Day to come ig p~opetlp a lLeafe in Re-
vedion, but tn tbi~ ([afe it figntfie~ it Leafe to commence 
OftEt fome ]ntereff in 13eing ilt t~at betp €:tme lDbell tOe 
ILrafe in JReuetfion tufJg mane. 

~bnt tbis L90wer to lLeaCe for Life in JReberliol1 
muff be taken to be a ILcafe of tbe JRcber[ion it felf, 
ilnb not a concurrent lLeafc, anti it caltnot be otbet~ 
lnife, becottfe a jfrreboln cannot com mence in futuro. 11 Ab 

gntJ tubere tbere is a Power giben to make leare~ ~fz.o. r. 
in ~Dlfemon anti JReUerfion, in Cucb <!taCe if a lLeafe And Hill, 

i.£i mane tn )1!>olfetnon, finn aftetlllartJ.£i fome lLife l1~opS, ~7' zS W 1-
IJe cannot tnilIte a new Leafe in Reuerlioll of tbe k:;''!J~~fuja 
fame lLantJl1, becaufe bta Power i.£i e.recuten b!, maktng tbt Walker. 

firll ILeafe. 
'([bat tnbere a munHfication f~ annereil to a Power 

of Leafing, lnbfcb if obfetUel1 {toefl in Detlruttion of 
tbe Power, the Law will difpence with Cucb ~ualifica= 
tion. 

gg fo~ 31nlfance; [[tbere tbere ifl a Power to make a 
I..eafe of a £@ano~. o~ of an!, Wiltt tbereof, fa a11 tbc 
·ancient Rent is referved, pet be map Ill' tbis Power malte 
a lLeaCe Of tbe Services, ~atCel of the ~ano~ upon which 
no Rent can be tefettl£n, otbrrtuife tflC f~p~erSl Power 
lDouln be ncfeatetJ. 
~be lIDlatnttff ban 31tt'ogmcnt. 

AIhron ruerfus Shernlun & ux'. Intratur Hill. 
8 Will. 3. B. R. Rot. --- But adjudged, ~/Ii .. 
chaehnas 9. 

DEB T upon a penal 'Will of tiJ:birtp l~ounbS agatnll An Admi~ 
Sherman and his Wife as Adminifiratrix to William nifhatrix 

F 'ld fued, plead-
'e I • cd fcvcral 

, • Judgments, 
o.nd concluded to the Country, when It fhould be & hoc parat I'jl Verificare, 

~be 
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~be DefeU'bantS pleane'D in 'War a lutJBment Cal 4001. 

recoUl'ten 8gainfi bim ann ber as anwinUltatrtr, &c. bl' Ro# 
bert \tVaring, ann ilnotber 3lungmellt upon a 'l5onn fOl 
J 00 I. tecoueren ogoinfi tbem bp Gilbert Eafi; allotbet 
9lutJgment upon ')6onn fo~ 100 I. tfcobereb againll tbem 
bp Margaret Barton, Widow; anotber 3lungmeJtt upon 
'Xionn fOl 100 J. reeoUeren agatnft tbem bp Nathaniel Ax
tel); anotber 3luttgment upon ')Sonn fo~ 201. bl' Nathaniel 
Hickman; ann anotber 3IunBment upon ')Donn fOl 100 l. at 
tbe 4euit of Henry CornHh, ilnb tbilt tbel' (Jan not ~Uretg, 
but of tbe [tatue of 101. which were not fufficient to farif
fy thofe Judgments. 

atbe @laintfff replpen prxcludi non, &c. quia quoad tbe 
lungment fOl 100 I. recoUeten bl' ,Gilbert Eafi, tbere \lHU; 
but tbirtp ll!>ountJg of it a juff Debt, which was fatisfied 
after tbe fain 3lubgment obtaineD; ann tbat tbe De6 

fennnnts kept tbat ]]ungment on jfoot tip jfraUD to be
cciUe tbeir <itretJfto~s, & hoc paratus en: verificare unde 
petit judicium & debitum fuum pr~dicf una cum dam
nis fuis occafione detentionis debiti illius fibi ad judica
ri, &c. 

Et quoad tbe 3lutJcrmcnt tCCOUercl) bp Henry Corni fb, 
tbat onlp 281. of it tno£j a jun Debt, which he was al ways 
ready ann offeren to accept in full @)attafaHion ann Dlf. 
cbarge of tbe liutJllment fo~ 100 J. ann tbat tbe Defenbant 
be lopeb tbe Jf) npment tbereof, anb kept tbat lIungment on 
.foot bp frauD, & hoc, &c. anb conclubell ut fupra. 

Et quoad tbe ]jttbgmel1t of J 00 I. recoUerell bp Marga
ret Barton, tbat but 30 1. of it tna~ a jun Debt, tnbicb was· 
pain finee tbe ]ungment, anb tbat it ma~ kept on foot bp 
.fraUb., & hoc, &e. ann concluben again ut fupra ; tbe Itke a~ 
to tbe 31ungment rccoUerell bp Hickman, tbat it waa all 
patb tnttb tbe like QJ:ollclufiotl, &C. 

Et pr~dia' Nicholas A{hton ulterius dicit quod pr~fat' 
Johannes & Maria, (tbe Defettnal1t~) die exhibitionis of 
tbe W>laintiff'~ 13iU, ~an billers ~OOtJ9 ann ([battels, UJbfcb 
lnete tbe 3lntellate's at tf)C ~itl1e of bbl iDentb, tll tbelt 
Jpanns, to be abmintfiteb to UJe malue of tbe Debt nemollb .. 
en bp tbe @Iaintiff pra::terquam bona & catalla fufficien' to 
fati9fp tbe fain Bobert Waring ann Nathaniel Axtell of 
tbeir Debta tecoberen as afo~efaiD; an'D alfo to raUsf!' tbe 
fain teal Debt of 281. bile to Henry Cornilli ([eire apud H. 
in Com. W.) & hoc petit quod inqlliratur per patriam. 

5 
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Qun upon a Demurrer to tbfS JReplicatfolt, it lUas murb 
infHlen Oll, tbat it u;ag ItaUlJbt~ becaufe of tue febrra( 
QtonclufionG, Er boc, &c. Unde petit judicium, &c. lUDIC!) 
Ibere febl'tulfp trlane after tIJe Jj)leaning tbe §raUD!i to tfJe 
rebrraI1ungmet1t~; fOl as tbhl lRepHcattoit {Jan but one 
Commencement, with n Pra:c1udi non, &c. fo it ougbt to 
babe been co1tcIutJen witb one abetment, (viz.) Et hoc p~
rat. eft verificare, ann J1!l~aptr of ]ubgmcnt. 

Sed non aHocatur, upon tbe autbo~it!' of tbe ~afes £ftetJ 
in the ~ ~l1r!Jtn. * S Rep. 

Turner'§ 
Cafe· 9 Rep. Mericll Trefham's Cafe· I Saund. 336. ~ Sannd.49-

f!ben it tn,H5 objelfen, tbat in tbia JRepUcation tbe IIDlain= 
tiff bnn malle an til Q!onclufion a!i to to at t9art of it, 
wberein be ban alletlgetJ, that tbe iDefen'Olll1t ball atfets ul
tra tbe iDebt nue to Waring anb Axtell, &c. ill' putting 
that ~attet to be trteb bp the (!tonutrl', fo~ be ought to 
babe cOllcluOeD with an Averment, (viz.) Et boc paratus 
eft verificare, fo as to giUe lLeabe to tbe iDefennanta to telr 
jotn to tbta new ~atter. 

fto tnbicb it wafS anfwerell, tbat tbe iDefeltl'lRnts ih tbeir 
~Iea babe pOfitib£lp aUengeb, tbat tbe1' bab itO latfets, but 
onl!, to the ([1.al11£ of 101. ann tbecefol£ tbep coulO not ne~ 
part from tbnt aUegatton; ann fa bere a goon 3ltrue tuas 
offenil bp an affitmattue to a Jaegatibe~ lIUtl tberefo~e tbe 
!RepUcation ougbt to (onclutae to tbe ([ollute!'; nnn fa it . 
tuas in tl)e €afe af * Hancock anti Prowte.· * I Saunct 

Sed per Holt Ch. Jaftice, tnbo gabc tbe Bule, tbf!.1IRcplf: 33
6

. 
catton iG nnujJbt fo~ tlJe Bearon fupra, fO~ fince tbe ~Iatn. 
tiff ban uttl.lertakm to anftuer t[Jore 3lunB'ment~ to Waring 
anb Axtell, ann toe 28 1. to Cornifh, bp an ~Uegation of 
QtfctS ultra toore [)ett~, he ougbt to babe concluded with 
an Averment, fo fl~ tbe [)rfl?n'Oailt~ migbt babe retotnell. 

9nn mo~eoi.ltt, in tbis <[nCe, it lUas not l1£ceffatp fOJ toe 
l\3itlfnttff, in btfJ BepHcatlOn, to make a pattfculat anftuec 
to fberp one of the lulilJmcnt£; pleall£i.l tn 1l3nr to toe at" 
Uon; fo! tf tbe l~ifa £6 falftfteb ill one W>nrt, 'tiG tHlugbt tIt 
toe mtlbole, imb tlJet£fo~e be l)clJJ, tuat tn tbfa <[afe tbe 
t~lointtffr; miglJt bauc omtttell to gibe nn~ anftuer to tbe 
1:uDam£l1hl of Waring anb Axtell, ann (JaDe reffeb upon tOe 
otbet 9@atter~ plcaOctJ to tbe otbet lutJgmentS, lnftbout 
going futtbct. 

lUDgment 1ua~ giben a~atnll tbe ll!>fainttff fo~ tOe JRCJi' 
fon [upra. 

Sparks 
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Sparks ruerfus C~ofts. 

The Defen- A<lttlOn agafnft tbe [)efrnl1flht OS general AdminiCl:rator.-
1ua:dt ::Sge_, Il)~ .~llean£n tn ~batement~ tf)at be tuaa but a rpr~ 
neral Admi- etal atJmtnttlrilto~ nuttlt~ tlJe 9@tno~ltl' of bia [[life, but 
nifir~t~,~nd nfn not abEt, tlJat tI)e ltHl~ {fill un1J£t age; ann fo~ tlJat .. 
~~:te~e~~ JL\enfon tf)ere tun£; 1ungment an-nintl bim to anftnrr Ober. 
that he wa~ '(!l:b£n be pleaneD in 'J.5at, tbat Puis darrein Continuance 
a ~p:ftcial Ad- bi£; Wife tlietl, tul]tcb tuaa from tbe Ian (!term; but tbh.l 
mint rator . 
&c. ' tuns OUet, ruten, brcaufe It tuag contrnt!' to tubtlt tuaa nom 

anmittetJ on Beco~tJ; fo J[ungment tuaa ntben againll btm. 

Gale ruerfus Noble. 

Lands grant- (IPO N a ~rfaI at '15at in (!fjefiment f01lLantJ!1, ~ar. 
ed tenendum ({'I of tb.e ~altOl of Corfham in \J\I ilts tubtc" b" 
fecundum (on/. ' V t: 
Manerii are berp onticnt ')Booha of that ~anol, appearen to be Jj!)arc£l 
notdCbPY- of tlJe Dutchy of Cornwal, anb {fill para bl' Surrender ann 
~:~~r;t cu- Copy of Court-Roll, but pet are not Copybold, becaufe it 
Freehold. nib tl ot appear In anl' of tlJe JRoU~ o~ Ql:opie~ nom P~ObU~ 

C£'O, tbat tfJep are IJrantelJ ad voluntatem Domini Manerii, 
but onlp tenendum fecundum confuetudinem Manerii; 
tb(tefo~e it tra~ tefoU.leb bl' the <ltourt, tbat tbefe JLattn~ 
are not Copyhold, but a cufiomary Freehold; ann ro~ tbat 
Bearott tbe (J1etbftt tuan fo~ tbe ~Iainttff, agatnff U1bom 

Sees.Rep.~4· the [lernict tuna founlJ at tbe Nifi prius fOl a .Jfo~fefture Ill' 
~:;2man s committing ~[1anc, tfJ£ l@lotntftftn tbat gctfon taktng it ta 
z Vent. 144. be Copy hold, an aU tbe ~el1allt53 bab conffantfp none. 

Dawny ruer[us Cafhford. 

Pre.fcription CAS E, &c. fo~ Stopping a Way, in tulJicb tbc J;lIaitttiff 
}~t: £u~ E- tJeclareD, tfJat lJ£ IDa£) potfelfetJ of rucb a ~£lfua!Je fo~ 
Term for tlJE lRefillu£ of a Q[erm fo~ jpears pet to comF, anb QI:ime 
Ycads, not out of ~lIltJ bab ufrD to {Jane a [[lap leading to fuch a 
goo. PJace, tubfclJ tb£ iDefenDant ban tlop'b, &c. 

dlpon Jaot gmftl' pleaneb tbe l\!>Iatntlff batJ a [letbfct ; 
Dnn it ltIas; notu moben tn arreff of lun~mellt, tJJat bere 
Inas a W>~ercrfptton bp a Q)le E~ate of a Term for Years; 
bent1r~ bert ltma il Terminus ad quem, but no Terminus a 
quo tOe [[lop nitJ lean. 

1 ~~ 
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a9 to tbig lilft Wattft it wag belD, tOat tfJe Defect wa~ 

(uteO bp ti)£ QcttJfct, but tbe fita wag an incurable jfault; 
fo the luogment l1hlS attelle'O. 

Bonner q;erfus Hill. Intratur Mich. 9 Will. 3. 
B. R. Rot. 558. 

... 

'TH I S was an artiO" on feuerall\:)1omife,U, &c. , 
'([be fL'ef£lltJant plca'OeO in abatement a frinolon£) "~her? a ~e

)~iCfl, (viz.) ~bllt tDe @Iatnttff boO tmpIeanen btm tn tOe ~;~~f~~~_lS 
'~OUtt of <!tommon JPlca~ pro eadem cauCa attionis. eluded in 

'QrlJe ~latnUff tepH£n Nul tiel Record fll tbe <ltourt of Bar. 

([ommon lPlenG, anti cOllclutJen bi~ RepUcation ill 15ar, 
(viz.) Unde petit judicium & damna fua, &c. 

ann upon a Demurrer to tbt~ Repltcatton it waG infi(f= See antca 

fl'l, tl)ut tf)e afflon mas difcontinued; ann tbe <!tare of ~~~~~~ verfu$ 

*" Bifs anll Harcourt llHlG ctten ag an Qlutbolftp in @otnt. 'I< Antea, 

Sed per Holt eh. 1uilice, ~bf'u <!tare Differs from tOat, 
become {Jere t()e Plea is ill, anb tbe 3/uDgment ill tOts <Zrafe 
wn£) upon t(Je Jinfufficfenc!' of tIJe ttDlea. 

1But in tbut Q!afe tbe Plea was good, ilnll tTJC 31utlnment 
(un£) upon tlje RepHciltiolt, fo~ tbat tue ~Intnttff ball tUcte. 
ilp PNpen a l1J~onlJ 1uo!Jment. 

ann be ruto, Wat If 9lfjott£t of JfoCf is p!canctl fn abate. 
mfttt trfable per Pais, tbe Wlaintiff mav conclune big JRe. 
plication in 15nr, becoufe finol ~ungment is to be giuzR 
after a <1Iern:ct ill tunt ([arc. 
~ IJerefo~e tue JRule tuas, to at tOe iDcfelltmnt onftuer 

obert 

Whitechapel P ari(h q;erfus Stepney P arijh. PaL 
I Will. 3. 

T HE QI:afe tuas, one Borer bad two Children, both Where the 

born in the Parilli of WhitechapeJ; tbe §iltbcr Parent is a 

Dietl, Ol1tl tbe ~otbcr marrte1J again, anti not long after: ~~g~~~;hd~f 
lDill'ns tbe t1)llSbann anti [[life ran awap, ann tleferten tbere a legitimate 

([btl'D~tl1, tubo tuere aftertuarll,U p~i\latelp lnOp'l'I in tOe Chsild1gains . S b a ett emcnt Jl!>atlfiJ of tepney, one of tbem etl1lJ two ~earJj olb, nntl where borno 

tbe otbcr fout ~eatg 010; wbereupon tOe <!tbiln~en lUere bl' 
[)~bcr of tUlO J[ulftces rell10lJen to WhitechapeJ, but that 

Kkk i>tOft 
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!lD~tI£t UH1S \ltlcatetl upon an AppeaJ; anb tue Beafon cr
p~etfetl in tbe @)rffiolHl ®rO£t \1H19, flecaufc Stepney coulD 
not p~oue, tbat Borer tbe fatber of tbe Cll:biItmm wa9 fUel: 
irgalI!, rettlen in WhitechapeJ, too' itt tOe fame i'toet it 
tung aeknolnlengrll flp etp~e(s [[1o~tJ£t, tbat botb tbe ~bils 
D~fll were born in Whitechape1. 

ann now it tuas mOUen to qunl1) tU{£$ eD~llet of €gemort~, 
toe ID.uetlton in !Low flefnlJ, if tue 15frtIJ of tI]efe lerriti .. 
mate <lJ:btlO~el1 aJull guilt a ~cttlement of tf}£m tubcre tOe 
~atel1t i9 neall, anti tbe @Inee of IJi9 Iaft ~ettlemel1t un:: 
known, anll fo muff be efieemen o~ a ([1agabonn. 

31t \1.1ag agreell bp all, tbat UjC Birth of a Baf1card.child 
gaing a ~ettlemellt fo~ toat QtbiIO, ann al(o tunt a legiti. 
mate ([oUb gOin9 no @ettlcment b!, it9 '15irtb, wben tbe 
~Iaee of tbe Jj>aunta laft @)ettlement i£t known, flut tuat 
fueb ([Olin mun follow tue @)ettlement of tbe li!>arent. 

Sed per Curiam. ~bi~ £DrOft of @leffion9 tua£1 guntl)el7, 
attn tbe ®~ner of tbe tIuo gjufftcc9 conftrmell, becaufe 
wbere the Parent is a Vagabond, the Birth of a legitimate 
Child gains a Settlement; otUetll.1ife it tuill be bo~n a 'lft= 
grant. 

DE 
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Thompfon rverfos Leach. 

founn, the @)ubftanc£ wbereof wag ag foUo\l.leth : Surrender I
N Ejecrment at a 'Qt.tial at 13ar, a fpectal dlerbict wa~ , Mod. ,01. 

£I fiChat Nicholas Leach was feifen in gee of the ~~~~ ~Yv~?d 
lLautlS now in mueftton, lping in Devonfuire, wbo bp in Law. 

bi~ laa mill trebtfen the fame to biS ')5~otber Simon Leach 
fo~ lLife; attn after biS Deatb to bin fitft, ann eberp @lon 
tn ~ail ; ann fo~ mant of fuel) 3ltrue, then to tbe IDefennant 
Sir Simon Leach tn ~an) lRematntrer to btg own tigbt 
JPeirs. 

'<tbat Nicholas nien (etfen, tbat Simon bfa 13~otber en. 
tetetr ann tuaa fetfen fo~ ILtfe, antr marrtell, ann iJig [[life 
beitl{J great witl) QCbtltJ, ann witbin tlnce WonUJa of tOe 
fiCime of bet IDelibCtp, tbe foil) Simon bet l!>uabillltJ bp 
tlJe )F)erfualion of Unton Croke (whore Daughter be mar= 
rten) erecuten a [)eetJ to tlJe fuin Unton Croke, to tue 
mfe of the IDefennant Sir Simon Leach, wlich fain {)eetJ 
purported a Surrender of an bia ®emlage~, )Luntln fHm 
~encmellta tulJatfoebcr unto tlJe Defenoallt Sir Simon 
Leach, tnitbout anp <l!:onfineratiott. 

([{Jut mttbtn tb~ce 9@OIlt[JS aftet\'(Hltn.e il 00n wu~ 
bOlD, anD nameD Charles Leach, tuba \lJa~ t~e JLeffo~ of 
tOe ~Iaint{tf+ 

'Qtbilt about flue t9cars aft£tWarn~, ann not befo~c, tf)e 
Defentlant Sir Simon Leach {Jotl Jaotice of rOff) l;"ed of 
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Surrender, anll tben be atrenteb to tt, anti cmereb, anti ban 
tbe ~offemon. 

€bat Simon Leach tbe jfatber wag not Compos mentis 
at tbe m:tme be etecuten tbe fat'o Dcen of Surrender, anll 
tbat [Je tuas nOUll1eatl, anti tbat Charles Leach (tbe )1,l[= 
ro~ of tbe }i!)latntUf) WuS bt£) @)Olt ann {pett. 

flifJe ilueflton upon tbir.; fpecta! (!1erbftt tutU;, Whether 
this Deed of Surrender was void ab initio, o~ onlp voidable 
bp map of ~lea, o~ bp Sci. fa. fo~ tbe ntil1g, in tbe lLife,ttme 
of Simon Leach the Lunatick ; fO~ if it wag at anp 'Qt:{me 
effectual to merge tbe 'Qrenancp for Life of Simon Leach 
tue fatber, befole tbe 15frtb of bf~ €bon, tben tbe contin= 
gent lRemafnbet wouIn be netltopel1 ; ann tbo' tbi£) ~urtent 
ber llJoulti be aftetwatn£) aboinen bp anp ~eai1£) tn La w ; !'ft 
tbe contingent Bemainllet being once e~tln(f, COUlt1 not be 
tebibell bp anp 9}E)attet ex pan: faa-a. 

anotber 190fnt ma£) mane, upon tnbicb tbt~ fpecial dtet~ 
bUt tnaa founn, anb tnbicb Dtn arife from tbe Difference ta, 

* 4 Rep. kcn in * Bever]ey's Cafe, (viz.) 15ecaufe Charles Leach 
(fuimell bp wap of lRell1aintler, ann not aa Heir at Law~ 
anti fo onl!, P!tbp fit <!fRate, wbo (a£) tbat ')Book i~) cannot 
aboin tbe gets; of an Ideat. 

Sed per Curiam, 'ijt.biS 0urrenbtt bl void ab initio, anti 
ueber batl allp ~tf£ct in tbe Law, becaufe of tbe Ideocy of 
hi ttl mbo e~ecutetl it; ilnn tbetefo~e nnp ~etfon map take 
fUlbilhtage of it. 
~bat tbere fa a Difference between a feoffment anb !Ltc 

betp mabe propriis manibus of an Ideot, atttl tbe bate CZf~: 
erutton of a Dern bp @leafing anll D£lU.lCtp tbereof, as in 
([area of Surrenders, Grants, Releafes, &c. mbicb babe tbeit 
5Streitgtb onip tp e~eCUtilltJ tbcm; anll in wbicb tbe fo~# 
maHtp of lLi bet!' ann @>cifin fa not fo mucb reg arben in tbe 
Law; anb tberefo~e tbe jfeotfment i£S not meetlp bOib, but 
boinable; but Surrenders, Qi5~Ollt~, &c. bp an Ideot, ilre 
boin ab initio. 
~be 113laintttfbon 3lungment. 

Courrneyruerfus . Conrier. 

Trefpafs and TRefpafs b~ougiJt bp Sir WiHiam Courtney againfl tbe 
Ca~c ,cann?t DefenDant quare vi & armis claufum ipfius (tfJe 
~~eJ~;~~cd III }Dlnintiff) fregit & in folo effodit ac pifces fuos cepit, necnon 
A&ion. de eo quod (tb~ iDefennant) quafdam exclufas & defenfas 

I cujur-
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cujufd am cataraCta:: fregi t attollit & fubfrraxlt per quod 
Aqua ab eadem cataracta decurren' pifcariam & fragnum 
ipfius Willielmi ibidem in tanto inundavit quod per Cur
fum aqux illillS & inundationem pr<£dicl:' non [olum pieces 
in pifcaria & fiagno pr;rdid' exifren\ viderr, (fO man!, 
titroutg, &c.) ad Valentiam, &c. exiverunt verum etiam 
idem WilIielmus & fervientes fui a captione pifcium in 
eifdem pifcaria & nagno exiften'impedit' & obfl:ruct' fue
runt, &c. 

<Upon jflot lJutU!' pleanCb, tue ~Iainttff ban a [tertJ(ff, 
ann it was moved in Arreft of Judgment, tbat tbifJ lotI 
19ntt of tbe [)rciaratfon tuoa tn Trefpafs upon the Cafe, 
an'll tlJe fitfi tanrt wae a mfer Trefpafs tnbicll couln not be 
JoineD in one attion, becnufe it tuau tncompatible. 

1.But after fcUetal De bate~, tI]e IIt>latnttff {Jan 1]la Judg
ment ; fo~ per Curiam, ,tbtSJ luff ~attcr unl~ fn it~Jaatute 
a f!rrefpt1r~ a£J men 69 tbc jftrfi. 

1vlorrice rver(us Golder. 

I N Replevin, &c. ([{Je ID£fen'Oant avowed tbe ~altfltg, Where the 

&C. fo~ (0 mucb ]Rent nlle in ~one!" ann nlfo fOl fo ~~dm~~~: 
man~ [-lens, ann after 311rue jOinen, ann n [ler'Ottt fOl tiJe were cnrirc, 

Avowant, tt tuaa moben in Arrefl: of Judgment, for that ~~:i~~ltffre. 
upon the Face of this Avoyvry it appeared, tIJot tbc Hens leafed Pare 

lUete -Ie no t nue at tbe ~ime of tlJe Dille tf~ talten, ann of th~ D~-
tete tbe IDamage~ ann ([otl~ were entire. ~l~~:dia[cr . , 

good. 
'f< Hob. lB. 1 Brown!. 179. 9 H. 7.4. II Rep. 45. h. II H. 6. 55. 4. 5. a. h. 9 H. 7, 
13.4. 2, Inft. 503. 1 Srnd. 282, 

16ut tue 19Iail1tiff offer£'O to rcll'l1fe tI)e IDilmn~Jeg, nUn 
nUo iRent fo~ tIJe Hens, ann take lungtnl?ttt ont!' fo~ t[Je !Rent 
in SWouep, which was oppofed, tm!cr~ tbc 191ntnttff would 
likewife releafe the cores. 

'([:0 which it was anfwered, tbot ti)crc l1H1~ no JE2rcrffit!' 
of relrofing tbe ~O{hl, 01111 to p~olle it n oj< ([nfc tlJ1l5 (it~1J, ~~\~~o:'.1m. 
mttl n QI:opp of tbe lReco~n ro(HJ PloOUcetl, tlllJ£rc 111 the itke Trin.28Car. 
([aCe, tbe t.~ent which was not due, nnO nIl ti)e IDuntogra 2. B. R. !tor. 

1l1£tc releaf£n, ann tbe :AboIDant {Jiln ]utlgment fo~ tbe 7
28

. 

lRrfitluc, ann alfo fOl oIl tI]e QJ:ofig. 
Qntl tbe Q.tOUtt Wfl~ of tbat Opinion fn U)C p~inripnI QiGfe ; 

ltJb£tffo~e tlJe gbo11lant entft£tI n Remittitur of nIl tfJe 
Jl)CrtS attn tbe [)~mi1lJe~, ilno too{\ J:llo~mmt for the 
Rent in Money. Brcwrter 
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Brewfier ruerfus Kidgell. 
5 Mod. ,68. 

~;:~~~~;8. I N a rpettal dlerlJHf in a fefgnet1 affton the ~are was 
that an An- tbus ! 
b~i;~i~:l~ar if. arhat Ro~ert Langford 5 Nov. 1649. in Qtonfitleratfon 
of all Taxes, of 800 1. bp blm teCenl£D of Ellen Brewfier, mtnotu, lItD 
infuch fafe bp biS DeeD grant to bet ann bet l1>eirS a )l\£nt~~barge of 
~:n~:~;a- 4°1. per ann. to be itfutng out of biS ~ano~ of Butlers in 
Taxes 1hall Bucks, tuttb a ([Inure of Diffrer~) ann a c.!I:ollenant fo~ fartbet 
be intended. UtTurance. 
* See Giles flCbat upon tbi£i Deetl, tbere [[lo~n~ tnere enno~retJ, 
ver. Hooper, (viz.) '* Memorandum, It is the true Intent and Meaning 
antea. of thefe Prefents, that the faid QfUen 1l3~ewtlet, her Heirs 

and Aillgns {ball for ever hereafcer be paid rhe faid Rent
Charge without any Deduction or Abatement of Tax, 
Charge or Payment out of, for or concerning the faid 
Rent. or the faid Manor or Lands charged therewith, 
which Endorfement was figned, Robert Langford. 

'aCbat aftetIDutns 8 July 1652. tbe fain Robert Lang
ford bp anotbet Jinnenture entoUen in Qtbancerp. niD gibe, 
grant ann confirm tbe fatD )Rent unto tbe fain Ellen Brew
fier anti bet f!>eit~, ann tbcrebp nin cobenant witb ber, that 
the fain Rent of 40 1. per ann. freed of a11 Taxes, fiJouln be 
fo~ Euer after nul~ pallJ at tbe \!eimes ann @Iaces of LSap~ 
ment tbereof. 

\!eben tbe ]JUt!, conclunen fpedaUp, tbat if tbe qcourt 
llJoulD be of IDpillton, that it was not lawful for the Terte
nant to abate, deduCt, ann retain in bt!1 f!>an'09 (tn re~ 
fpect to tbe ~nt papable to tbe J1\fng, &c. by Virtue of 
the Ads of Parliament bp tubtcl) 4 s. per Pound tuere lJts 
ben) for the Arrears of the raid Rent for two Years and 
an Half enDeD on tbe 20th of Wop before, then they found 
for the Plaintiff, otherwife for the Defendant. 

~()e !lnueftfOlt \Da~, [[1brt[J£r tI)e parliamentary Taxes 
ouglJt to be nenuct~n out of this Rent-Charge pro tanto, 0: 
tI)tlt tl)e Rent Wil9 popoble free of oU ~iltCfJ, n~ tuell PUt
linmcntfltp 09 otbet ~arcg. 

Et per Curiam, (afttt Ceuetal grgumcntfJ) tIJIS Rent 
tuaa pavnble free of all Taxes, anD tbat no IDenuifton 
(Outil be mane bp tIJe ~ettenant fo~ tbe parliamentary 
Taxes of 4 s. per Pound. 

1 

3lt 
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Jlt was p~efumeb~ toat tbe ]nbO!fement of tbe Memo

randum on tOe Bra Decb, coneetnilllJ toe ~apment of tb£ 
1Rent~c!)arlJe, bJftbout i)etluctton fo~ ~atea, wag matle 
Dnn tnno~(en befo~e t()at iDecn tlHHl f~ccuteb, anb fo was 
Wateel tOereof; ann toe tatbet, becaufe tOat SWattcr wa~ 
pur[ueD bp tbe {[obcnaut in tbe fcconD i)eeD. 

Et per Holt Ch. Junice, [<!.lbo bcliuerctl tbe ®pfnion of 
tbe (ltoutt, tue fpecial Reafon of tbe 3lungment, anti wbicb 
gob£tllCO tfJt~ <!tofe, lUa~ grounOeb upon tbc Circumfiance 
of Time, lUben tbi£) ®~allt UJtHl mane, lUbiciJ tua~ Anno 
I 649, fo~ at tbat tlCimc tbofe parliamentarp t7.Catea now tn 
<rIre were ftrn inbCltteO, anti one of tbem wa~ at toat 
~(me in 1l3efng. 

13ut if tbfa ~~allt ban been in tbe J!ilear 1640, lUbicb was 
befo~e tb£fe 0o~t of tlCares began, then be fiJouln babe been 
of anotber i'ptntol1, fo~ at tbat ~ime, anO liketutfe rome~ 
time befo~e, tbe '([atation~ tucre bp [[lap of Sub6dies, 
Tenths, ann Fifteenths, anb it mouln be barn to e.ttenn tbe :z. Inil. 76, 71, 

i![(o~n Taxes to fueb ]mpofitiona mbicb were not in <lIre 
at tbe -m:fme of tbe ~~allt; anD if a fll:a~ (Jab been giben 
bp tbe 19arliament ro~ rebuil'Olng St. PauP~ Church, tbat 
wouIn babe been out of tbta Qtobenant. 

13ut now tl)£fe parliamentary Taxes babe a @lo~t of <!E.t~ 
ftlencc at all "m:tmea, becaufe tbe connant Jl\ebenue~ of tbe 
<[rotun babe been founn not to be fuffictcnt fo~ tbe Qfmcr· 
genC:f~ of tbe \IDoUernment, anD tberefo~e tucre tlCates 
Cilnte in from '([fme to ([inte as a ~uppIp; ann tbe lltil1!J 
map grant bp }11)atent, tbat a wan fiJaIl be acquitteb of a 19 H. 4. 6z, 

future ~a~ to b~ gfllen bp Warliament, tberefo~e fueb 
~o~e9 '00 tn fome wearure e~Ht, otberlllife fueb a ~~al1t 
Wouin be boilJ. 
~be [[lO~lJ Taxes comp~ebel1'Oa Jl\ate~ fo~ tbe C!l:burcb anb 

)j!)OO~, anb tuore Jl\atc~ tmpofe'O bp C!l:ommimoner~ oC 
§getuerg. 

ftbat tuo' tbe aa, wbteb gibes.; 4 s. in tbe Wounl1, batb 
n Ql::faufe, tIJllt tbe -arertenant aJaU Dellult it out of tbe 
lRent cbarneo tgereoll, pet tbat notg not repeal tue ~obe~ 
nant to pap it tuttbout iDenucUon, fo~ be notb not otfcnb 
tbe ~tatute if be ootb not nelluct ; but be b~eaks bfS ~o. 
benant If {le notl) OttlUff, tuberefo~e bf~ Qtobenant ougDt ta 
be perfo~tl1en. 

q3o~eoller, tfJe [[lo~l1a of tbfs.; <!tollenant, (viz.) (to pap 
tbe l~cnt'(bf!rge tuftbout anp DeDuction fo~ Qta~e~, COll 
babe no otbcr i,efpcff but to parliamentar!' €tues.;, fo~ tbe 

~tttellant 
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'(tettemmt batb ItO )j:)O\DCt to bebuct in Oil!, ot bet <!Cafe 
tnbotfoebft, ann t[J£tefo~e tf tOe <!tolumant Din not e~t£l1n 
to thore Qro.rrfJ, it UHJuln be or 110 [tfe. 

The King ruerJus BiJhop of Chefier. 

$ Mod. !97· W R I T of f.!fttO~ upon n 3lunnmcllt in C. B. in a 
~~a~~q;fr~ Quare lmpedit, ann aftet feberol argumenta it wag 
may take by teOucetJ bp tfJe ([ourt to 0 fingle Que!l:ion upon tbe i9Ieilt'r# 
a .Grant to tn!]" as it flppeiltcll on tbe JRCCO~lJ. 
~~~~Y otpe ([f)c ([ttle {lgntnff tbe Iltinlb UltIs.; b!, dtirtue of Letters 
Knight,. tho' Patents mane bp Car. I. bp bJbtcb tbe anbO\1)fon, &c. was 
~at belDl a granten Willielmo Theackfione tUl\C Armigero & poftea 
D;ity~ is Militi; finn llPon Oyer of tbe lLetter'll Itt>otent6 tbf}! were' 
Parcel of his recttel1 in h~c verba, bp tnlJicb tt appearen tbat tbe ®lant 
Name. was mane to William Theackftone, Knight; ann tbe 

murfiton \1.H1S, Wbetber tbi£) couill be intentleD tue fame 
J.l3erfon. 

Et per Holt Chief Jufiice, 3lt couln Itot be intell'Oen tbe 
fame l\Derfott, bfCuufe Knight is a Name of Dignity, but 

~ Inll. 583, Armiger o~ Efquire, 3 Name of Wor{hip; ann If be h.1 af. 
594, 666. terttJarn~ mane a ~l1igbt, tbe .mome of Efquire fa tbet£bp 

t~tillIJUillJen; ani) tbetefo~e a ~Nnnt maDe bp tbe ming to 
William Theackftone, Knight, tlibtn tbrre was; no [ucb 
~t1n a Knight, Ulua a void Grant, ann Wi1liam Theack
{tone (!fCq; touID not toke tbereup, beCtlufe Knight irs not 
an annition, but @art of a ~all'a mame, fo~ it being a 
Name of Dignity, it becomes {Irs nmcb a Watt of a QJon'i'j 

~ Cro. 679. Jtlame OJ; bia marne of Baptifm ; ann fO~ tyat Selden'~ Tit. 
Honour, &c. waS cften. 
~bot a ~on tubo is; reputed a Knight, but tn (ttutb ifl 

not fo, counot take an!, ~bft11J b!, [[lap of ®lant, bp tbe 
.marne of Knight; fo~ fucb ®~Gltt is; tlOin, ft being a abil1lJ 
tn Reputation, witbout Olll' coiourable ~~oul1n COl It; but 
a ®~ant to a Duke's elden Soo, bp tbe mame of t1 Marquefs. 
o~ to tbe dtlert @Olt of a Marquefs, bp tbe .taame of an Earl 
(&: fic de fimilibus) wouln be goOl), becnufe of tbe common 
<!turtefp o~ England, aun tbeir t[:>laces; itt ~~tflI'O~!,. 

Lin. Rep. Juftice Rokesby was.; of a contrntp fJDptmon, fo~ be brIll 
12.1. tbat w. T. E~q; mtrrbt toke bp a ®~ant mane unto btm bp 
! Bulfi. :LJ. ~ fi c: fi 11. tbe JElame ofW. T. Knight, & lC vice verla 1 conuat de 

perfona ut res magis valeat, &c. 

5 1)ut 
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13ut bp tbe [)pfnfon of tbe otber tb~ee ]Utlll£~, tbe 

1u'O!Jmeut WilS nffitUlCD, anD tOerrupon a [illrft of eerro~ 
\DOS b?ougbt tn JParliament, mbtte tbfs; 3iul)gment wa!t rc: 
brrfell. fo~ tn 'QrrutIJ it tuaa onIp a ~tffake of tue ljDlcntler, 
toe f,ltll WiJliam Theack(tone betng a Knight at tbe (time of 
tbe Oj5~llnt mane. 

Britton rverjUs Cole. Intratur Trin. 7 Will. 3· 
B. R. Rot., 181. an,d ,Judgment git7Jen 8 Feb. 
Anno 9 WIll. 3. Htllary-crerm. 

I Ja Tref pars fo~ ~akinlJ big <.!tattle, &c. 
~be Defentlilnt }umBel) bp mirtue of a [[{rit or Le- I Salk. 395-

vari facia,S {(rueD out Of U!c <!tourt o~ E~cheql1er, ~frecten to ~t~o2~:ti~' 
tbe ~b€ttff of Somerfet(hHe, ttber£ln It tuas teCitetl, tbat of a Stranger 
one Francis Crifwick ban been outlaweD at tbe @luft of tue levant and 

nOlD iDefentlant Cole; nun tuat upon a fpeetal Capias Utle- ~~~~~a~~_on 
gatLlm an ]nquifitfon ban been token anll retutttetl tnto tbe tended upon 

([ourt of Ql:ommon ~lefl~, ruberebp it was fountJ, tbat tbe an Outlawry 

fain Francis Crifwick, at Uje '([.ftu£ of tbe IDutIlllDl!', tuag ~~aIl1~~~Il~ 
feiretl tn jf£e of fucb JLmtt1~, &c. to tbe pearl!, malue of, Levari fa~ial 
&C. beponn JR£P~i[£~; ann tbut tbiS:; jJnquifitfon ban been c. for the KIng, 

fircaten ann trl1ufmittetJ tnto tbe Qrotlrt of Clfrebequer; 
1nber£fo~e tlJf~ [[ttit commautlell tbe ~beriff to feb!, tbe Jlf= 
(ueg alltll~~ot1t£S of tuere JLalltl~ from fueb a ,([fme to [ucb 
i1 t!Cime, ncco~nf"1J to tbe iRate ani) malue afo~erattJ, nnn to 
ill1(\tlet It in tbe <[ourt of ClErcbcquer, &c. 
~bat tbe Defennant Cole requeftcl1 tbe 0bertff to ete~ 

cute tbe fain [[ttit, auil tbereupon be matle big [[tarrant 
to tbe otber !DefentJButg (biS ®ffic£r~) bp <rIfrtue of tubtefj 
tbep eutetetl 011 tfJ£ lLantls, antl tbere founn tbe l~laintiff'll 
([attle Levant and Couchant, per quod tbe!' took big <!tat: 
tIe fO~ UJe 3itTu£~ ann ~~ofit5 of tbe JLanD e~tenDel1, acco~nc 
tnIJ to tbe d ommal1n of tbe Wrtt, &c. 

(to tbig tbe ~Iafnttff ncmutte'O, anb tbe )j!)ofnt in fLatu 
in tbfs; Q!ofe was, [[lbrtbcr tbe ([attIe of a Stranger, lDbieb 
Inere levant and couchant all JLantl!t e.rtentlen on an Out .. 
lawry, mop be tokcn fO~ tbe Itl.tng upon a Levari facias, a~ 
toe ]ifuea ann l0lofits of toe ILanng. 

Qntl aftet [cuernl atgtlUlfttts, it lUas refolurlJ per Cu. 
riam, tbat rucb <!tattle migbt be taken la\l)fuU!', bceaufe 
tbe Defenlmnt aberteD, that tbep were levant and 

L 1 I couchant 
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cOtlfhant on the Lands extended, tubtcb abetment t~ betp 
nccclfarp in tbt£' QIufr. 

santi Hole Chief J ut1ice, mbo galle tbe laule, galle affo 
tbefe i.!\£flfona fo~ tl)e ]Jutlgment. 

(I.) jftrff, bccoufe tbe QCattie are p~op£rf!.' tbe 31ml£~ of 
tbe ILnnt'lf), tto' tbep are not tbe QCattle of tbe ~\UJtrr of 
tbe ILnnnu, fo~ otyertntfe t[Jcre mtgl]t be no ]Jtru£a at all; 
ann tlJt £tlttg cmmot intftmennle tuitb tbe @>oif j bec8ufe 
l1ot{;in{J but tbe IITues tocrcof ate fo~feit£l1 upon an Out
]a IN ry; onn U)e ~ntt[e of tbe LS£tfon outlaweD cannot be 
trJC :nfu[ 9 of f]f£) ILnntlf), fOl tbore are fOlfeitell to tOe 

~ Infi. 45,· )kiug befo~e; linn if oftet fIJe IDutlatu~p be purcbafetb an!.' 
l-leta 68. mo~e, tbc llD~opertp of tbrm i~ immeDiatelp beaeD tn tOe 

Jt\tng. 

1 H. 7· 7· 
19 H. 7· 30' 
21 H. 7· 7. 
') ero. 431. 

(2.) ~be JLattb i£' IDebto~ to tbe mfltg-, tbcrefole be map 
febp tubat fiJlllI be founn levant and couchant tbere: gnD 
if tbe ~erron OlHlil\1)en tlJOUID, after tbe ]Jnquifition, make 
a jfeoffmrnt of bta lLanna, tbe ~attfe of tbe Jreoffee map 
be tlllH'lt fo~ tlJe ]ff'uca of tbore lLanns; anb if fo, a for-
tiori tue ([attic of a [[lton~,lloer, tubo bntb no @~etence 
of a ([ttle. 

31f ([cl1ant fo~ lLtfeTtiiPauellell on 0 ]JUtp lofe bfa l[ncs 
~p IDrfault, tue mtl1!J map lebp tbem upon tbe lReuerfioner 
after tbe Drotb of tbe ~£ttal1t fo~ ILiff, becnufe it tna~ a 
([barge upon tbe JLmfo. 

2. Roll. Abr. ')But if ~cl1ont ro~ lLife ig outlaweD anll nfe, it map be 
157, J 59· a i4urftioll, [[lfJetbrc tbe ltrue~ arrear can be e,:tenneo on 
L"nc 79. toe JReuerfioncc. 
HarJres 101. ]f tbe !!DWl1cr of tbe ~otl is outlawed, tbe ~attle of a 
Raym. J i· Commoner cannot be taken as lffues; but if tbcp «)oUIlI 

be taiten, {Je muff pleall bia ~ttle tn tbe Qf~cbequer, unters 
IJia lRiglJt of ~oU1mon i~ founll bp ]nqnifition on tbe 
EDutlawJ!1. 

?\lich. :.:. ~o It ia likctnire ff tlJe Perron outlawed do alien his 
~ar. 2/'tlf- Lands befole an" 3lnquifitiolt token fOl tOe mfng, blbich 
;;l~:;.iIS 1)£ mop lablfullp no, pet tbe altenee muff plean off tbe ~tf 

tent tn tbe C!Ercbequet, bp (fJe\1:ling big 'Qritle p~ecencnt. 
31f ([ attle cfcope into lLanD~ cbargeD blitb a JRcnt,cbarge, 

tlJrp mOl! be llillrainetJ fOl tbe Jacnt, becaufe tbe lLanll is 
'I< 18 Car. 2. tf)e iD£bto~; anD a * <It afe tuas now tUell, mbere tbe bet!' 
~~~i~~l;' fan~£ J.l!)oint tung abjublJen in t,b~ Qftcbequet in t,be lLo~tI 

Chlef Baron Hale'g Time, anD tl~ great Jaeafon It OJoultJ 
be fo, fo~ ot{Jerwife tOe ~erfon outlablell map take tn otbet 
~en's ([attle to agifi, ann fo l1efeat tbe £OutiaID1!', anD tit 

2 tbt~ 
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tbfa ([afe, tlJe W»laintiff millbt claim lIltnet tIJe 1gerfo" outt 
lamell, fo~ an!, ([bfllg appearing to tbe contrurp; tub£te~ 
fo~e tlJe }»Ira tulla bcl'O goon in ~ubl1al1ce. 
~ut tben tlJcte wEte tb~ee ~rceptton$1 taken to tbe §o~m 

!1f it. 
C J.) jfitff, ~bnt 'ti~ not allcllgcll, tbnt tbe mtft tung 1 Sand. 19. 

belibetc'O to tbe ~b£tttf; fed non allocatur, fo~ tbilt Ulan be 
prefumed until it appenr to tOe conttat!'_ 

(2.) flC(Ji~ beilllJ nn Outlawry at tbe ~uit oJ tbe iDefclts 
nant Cole, t be IDefen'Oant ougbt to begin tuttI) tbe Ollt-
13 wry in C. B. anb to [Jalle fet fOltb all tfje 10loceel.ling.l1, 
ann not to begin «JOlt tuitb tbe t9~0c£fs:f of Levari Olllp. 

Et per Holt Chief JuUice, au 0ttanget~ w{JO jufiff!' 2. Vent. 9!o 
un'Oet @~ocerg of (!frecutiOlt (ercept i>fficerG) oug[Jt to fet 
fo~tb tbe j:utJgmcnt, an'O fo muff tbe J;>f1ttP. tubo is; )Fllnin .. 
tiff, if be juftifietb ; but bere 'tig onIp tecftrn in the [[lrtt, 
tbat tbt Outlawry wag at tbe ~uit of Cole, but not poa~ 
tUlrlp olleng£n fo to be. 

(3') [[tbrte tbe IDefennalltg (tbe i)fficets) juffffp bp tOe ~7~~~~~t 
Qtommann of U)C ~betfff to tlJem, 'tis fafn per quod prx- the Name of 

diCl:' J. R. & Johannes, ittfteon of Jofephlls, took tbe <!tat. onffi of the 

tie, fo not tbi fame ~an, ,litO fOl tbi{; ~iftake onlp, tbc ~c J~~Jg
]tUllJment lUaS) lJlUen agai nft tOe D£fcntHlnt~. ment wa.s 

rcvcrfc'! 
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T efm. Pafchre. 
Anno 10 Willielmi 3. B. R. 

Silly rveifus Dally & a 1'. Inrratur Hill. 9 Willi. 
3· Rot. 747· and Judgment giruen Parch. 
10 Will. 3. 

1n all ~ars, I N Replevin fo~ taltfnlJ [Jh1 Qtattle in a W>lace callen 
AVdOWRrIcs

1
· tbe Newpark, in tbe ~arttl) llr St. Breock in tbe <!tOUll~ 

an cp 1- f C J 
cations, tp 0 ornwaJ . 
whe.rc a Ti- ~be ID£fen'tlantG malle (!tonufance as 'Wailfffa to 
tlC

d
1S madc _ John Tregeagle, Efq; for that long before the Taking, &c. 

un er a par fi 'I' J' 6 h T 1 h' ticular E- CI t, 31 l1hi ann. I 45. one Jo n regeag e IS Grandfa-
flarc, the ther, poifeffionat' fuit de & in ql10dam meffuagio & 44 
Commcncc- A . ". T • T ' , ment of that cns tenCE cum pertmen vocat revamon enernent In 
Efiatc mufi' pra;diCta parochia de St. Breock (unde t(J£ Locus in quo, 
~c fctforth &c. tna~ ~arcel) pro quodam termino Ql1ingentorl1m an-
lDthc Plead- d' T' r: d' J I" 'II & ing. norum computan a flcenmo Ie u 11 an no 1 0, c. anti 

fleflt(J fo polTe[e'O, be 3 I Julii an no 1645. llemireD tbe fame 
to John Carter, and to Richard Carter fo~ tbe Qtetm of 
499 tfJeara, an'O tb~ee iiuatters of a Year, tlno ~ontbg, 
ilnD tb~ee [[leekS, tenn~tnlJ a Bent of 16 1. per ann. attn 
tben tbep 'Ofribe'O a ~ftle to John Tregeagle tbe ~lanllron 
to tbe BCbcrfion of tbhl ~erm of 500 tgeatf;, aa <!E.recutol 
to tbe !Legatee of his Grandfather, an'O malle Ql:onufance 
fo~ 52 1. l1\ent arrear for three 'X ears, nnt! one ~uartet 
of a Year, enbe'O I Feb, 1696. 

anD upon a Demurrer to tbfG Conufance, tbe tingle 
@oint tun~ upon tbe l~lentJil1B', (viz.) rnbetber tbe Defen-

5 dants 
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dants, tubo nerU.l£n onlp a particular <lEfiate fo~ ~eotS ta 
(Jim tn tubofe li\i~bt tbep mane ~onUral1ce. ougbt to fiJftn 
how that EO:ate commenced, bp fetUng fo~tb fpecinllp u: bo 
ball tI)e general (lfftate tn tIJe lLanll, anll tul)o malle tbiG 
.lLeafe of 500 ~£ata to tlJe Grandfather, fa aa tI)e PlaintIff 
tubo tuag a @>ttanlJcr1 ann fo~ oUlJbt appears, a l\t>urcbafer, 
migbt babe on ®ppo~tuntt!' of traverfing tbe 'Qtttle of tbe 
JLerro~, o~ of onp otb£t )j!)rrfon unner n;lJom be mfg[)t 
claim; o~ wbctbrr tfJia general map of allen~inlJ a Pofi{~f
fion of a Term for Years mag fufficient in an a\.Jotn~!?, o~ ttl 
a 13ar, tuhere tbe Defendants are to make out a ~ttle fa ml 
to jufftfp tbe ~akil1g anotber Wmt's ([attl£'. 

Et per Curiam an;un~£n tlJat tbi~ Conufance tuas HI, Curia. 

flccaufe tbe Commencement of the particular (!ftlate ~oa U~:~h'~~' b, 

not fet fo~t!J i1cco~tJfn~ to tbe genernl mule in @Ieanmg, Cro.Car.57L 
(viz.) ~bilt in aU Bars, Avowries on'O lReplicatiom, robert Ycl.147,14S• 

il '([ttle is mane unner a particular <lEtlate, be it fo~ ~ear~, ~~~: Car. 

for Life, Ol in flCail, tbe c[ommencement of fucb ~fi(lte 7. H. 7. I, 2.. 

muff be fi)etult; fOl in tfJofe 10artG of It3leatJing, 11on£ but 
tbe !Jcncral ~tlnte in jfee·fimpic (tubicb map be gain ell bp 
[[ltol1g a$ bp IDttfetfill) map be allcngen neneronp. 

'JBut in a Dec1aration where 'tt£i ontp an Inducement to 
the Action, and not traverfable, 'ti~ otbetluife; Og fOl JIlt" 
ftaJ1(e~ tubere an action of Debt for Rent lUag b~oUlJfJt bp 
an <lErfCuto~ fOl Bent grown nne aftee tbe Death of tue 
QIctlatol mbo ban oulp a ~erm fo~ ~ea[g in tve Lann, 'tffl 
fuffictent to neclore tbat tbe ~ctlotol being potfetfcn for a 
certain Term for Years not pet e.rpfrcn, bi'O IDemffe to tbe 
i)efennl1nt, &c. bccaute tbta is ~tountlcn upon a Privity of 
Contract. 

1i3ttt tn tbe p~ttlcipaI <!tare, tbe PoiTeffion (omes ttt bp 
~[lap of Title, ann in lieu of a Title, lUbicb tbe titlfaintHf 
mfnbt traverfe, fOlua 3ltfue calt o~ eUer \naa tak£ll upcn a 
Poffe£fion onl1', (viz.) Poffeffionatus vel non., fa tb,at tbe 2. Mod. 10. 

J;)Iainttff l1p tlJI9 geeaUll tuill be tJ£P!ibcn of aU i)PPoltu. te~Q~ea 
nitp to controuert tbe ~ftle to tbe Lanll; fo~ Ulbicb "earon H:frec;.s 'OU. 

31utJgment lULlg gillcn fo~ tbe telatntiff. 
[[lPOl1 tubfcb a [[{tit of <fttO~ ma~ b~augbt in Parliament 

anno 2 Anner, ann in Hill. Vacation tbat 3lutlgment lUas 
offirmctJ, pro tbe @lafntttf Silly. 

Butcher 
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Butcher rver JUs Andrews. 

}n~:li~.1~!; af- A~tfOIt on tbe <!tore on febrraI 1P~~m~re11, 011£ \naG fo~ 
fumpJit will fo mt!Cb ~one!, lent 01' tbe t3lumtttY unto R. A. tbe 
flO.t lie a- IDcfentlant a @on, at tbe 9lnlldnce ann JRequeft of the 
f;amft the iDefellnant 
Father, at • 
whofe Re- d1pon non affumpfit plcUl)eb, tbcre 1lla11 a gcneral [ler" 
P
qui e.ft ~htfel llfff fo~ tbe Jj)latlltttf, ann entire Damages; ann now it was 

amtl ent . (l [ b' 
Money to moben 111 ~tr£ft of 3lUtlgmcllt, t oat a genera I Inde ltatus 
his Son. at[umpfit woulD not He againtl tbe [)efenDant upon tbis 

ILenbing of ~onep unto bia @lOll, fo~ tn refpeff to tbe iDl?~ 
fentJant 'tiS a collateral Promife, upon tnlJicb tbe ~Iafrttfff 
ougbt to babe tleClilten fpetiOll1', becaufe upon tbl? !Lenning 
to tbe ~on, tbe Law cannot taife a ~~onllre bp tbe Father, 
but it will tn tbe Son tullo bOltotnrn tbe 9)!)OflC!,; anD tbe 
Damage£; being entire mane aU naught, ann tOe <rtourt 
lUas of tbat IDpfnion. 

Sed per Holt Chief Ju{tice, lif it bab been an Indebita· 
tus for fa much Money paid by the Plaintiff at the Requefi: 
of the Defendant unto his ~on, it mi\J(Jt babe bern gooD, 
fo~ tbrn it l110ulb be tbe Father's Debt, anb not his Son's; 
but wben tI)e ~on£1' is lent to the Son, 'tis bhi p~opec 
Debt, ann not tbe jftltbcr'g. ' 
~be ]utlll'ment (tuu; arrellctJ. 

Arkinfon rverfus CorniIh. 

5 Mod. 395· THE ~Iaihtiff tJectareb ar1 Adminifirator durante mi
Adminiftra- nore xtate of r. S. and after fome Pleadings there 
tor durante 
minore t£tate was a Demurrer, anb 3loinber in Demurrer; and now an 
;:s:~~~t~!~ Exc:pt!on was taken to the f, Decrlarsati~, btlr~lalufe the 
Adminillra- ~lallltltY ban not aberretJ, tvot . . was 1 uunec 
tiOD was age of febenteen ~eilre. 
gant~~ a~ Sed per Holt Chief Jufiice, Qrbere fa a Difference wbrre 
th~a[n;:~/~ Qtlmintllrntion ill \Jranten to one a1) Guardian to an Infanr, 
this ~a\l. mba batb a JRigbt to allminillet, but ia incapable to take 
~~:t:~f~en~l~! it bp Rearon of biS ~ino~it!', il~ tn the ~~inctpal <lra.fe, attn 
offull Age. lUbete an anmfntnration ts grant£tl dunng the MinOrity 

of an Infant Executor ; fo~ lU tbe tart ([afe tbe aomintfir t1~ 
tion tJetermfnes os foon a~ tbe qfteCtlto~ attllil1~ tbe age 

s of 
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of febentrrtl ~earG ; but in tbe otber <[nfe it contUUlcn tm 
tbe ]nfont nttoim; Ul£) full aIJC, (viz.) twcntp.one }penta; 
ilnD tfJilt tbe )Lotu fa fo p~attt(en amongfi tbe <lttlJt!tnl1~, 
tnbet£fo~e 

([be li!lIoflltiff btln 3lu'OlJment. 

Burr rverfos Atwood. 

Jmngmellt in tbe <[ourt llt Maidflone in Kent, ann upon I S~lk. 8~. 
a ~cire facias ogatntl ti]£1l3atl, <!E.tecutton wag ottHltD. ;~;l~ oft;~'

en agamll tbem; ann a Wttt of QJ;tro~ wall fnoug[)t anti Bail .tam in 

p~Ore(utell bp Burr, wlJo wna one of tue "ll3ail fo~ the iDc: r~d~itione ju-

f . 1 .. I net' t.. ~'7I"1 . T· dICIt of the enDallt In tge oltlJtna ~ ton; ann t~Je \I..\J.. ttt waa, am In original Ae-
redditione judicii quam in adjudicatione Executionis oguinff tion, '~hen 
tbe 13atl, &c. the Bal~ are 

(l n . f.. h n 11 b' ~1I"1' t r f not entItled ~n nom It wn~ mo lie to qua ~ t ta "' .... ttt, lccathe t Je to fneh '.Vric. 
')5aH it; not entftlen llP Lotti to a [[lrtt of QJ;tro~ upon tbe 
31ungment, agatnff tue l1D~ttictpol in tue o~fgimll 3ttion; to 
wbtcb t{)e ([ourt agree'O. 

ann tlJ£P quaff Jell tte [[ltit of <erto~ Quoad all that re
lated to the Judgment in the original Action, aun no mo~e; 
nnn tbe mett WiH; ruleo to fitlnn {Joon Quoad the J udg
ment againfl the liail upon t be Sci. fa. unn acco~nil1lJl!? tbe 
l~latntitf Burr p~oceetH:n tbecein. 

Dobertine rverfus Chancellour. 

C AS E, &c. to wl)tcf) t{]£ [)rfcnlJilnt plea1:Jel.l Q rtiuolou~ 5 Mod. ;9~· 
---' I~Ira in Abatement; ann upon 0 [)emutrer to tbe ~b:t:1~~~tm 

J.l!)ICll, tfJere tua~ 'jIU1:JgU1£nt agnil1fi iJim'to nnfwer ober. there was' 

flCf]ereupOn {J£ plratJel1 N~n ~fiumpfit, .apon [nbte!) tbep ~~~!:;e~~e~~ 
were at ]1fue, llnn the ~Ialltttff bon a d:HttlHf; fUltl upon then the De

a ewottOI1 in ~ tteff of ]unlJment tb'a U,lrt1:Jiff lXla~ fet a. fendam 

finr, becllufe til tue ~ifi prius lReco~n tune luil$ itO ~.lttr!, ~ff:!~Jzt~Jn 
mane of tlJe Plea 10 Abatemenr, ann tlJ£ ~~oceetHltg~ and there 

tbereOll, but onlp of tue 1Plea Non AffiJmpfir, ann 011 tue v.~as a Ver

teft omtttcn; ann tIJe Reafon gibcn tuar;, becntlfe tbere 1~1~g~~nt 
tnae no 19lea,lRoll to marrant tlJe Nifi prius Roll; fo~ upon agaJnft him, 

tl)e l1!>lea:)Roll (tnbiCb WaG in Clf Glltt) between tbere ll!>ilrtin1, ~~l:~kd;,abe_ 
it appearrD, tuat fucb ~~oceenfnlJt; ann ]utJlJment ban been eaure in the 

Record of 
Nift priuf. there was no \'ft'llrion made of the PIca in :\b<1tcmcnt. 

lIpon 
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upon n Plea in Abatement bcfo~e the lSlea of Non Affump
fit, [lut tbe Nifi prius Roll mentioneo no furb 'C!Cbin!J, tb£te: 
fo~e it coull) not be token to be tn tbe fame Caufe. 

The King rverjus Maurice, lVla)lor of Lincoln. 

jJa~~~~~~2. MAndamus to the Mayor of Lincoln, to abmit T. s. to 
to rcfl:or~ ,lll . bi~ Freedom of that City, {]C bauil1!J f£rucb an Ap
~Pl;Ise~~~:_ pren tice(11i p thcre fo~ [ellen ~eor~). with a \!I:ittFlt, wbo 
dom. wag t1 Wet'cet bp ~r(111e; tbt~ ~Trtt fuggeffeD, tbat T. S. 

was a Quaker, ann tber£fo~e (oulD Itot tn Ql:onfctcl1ce take 
tbe ufunl f1Diltb~, &c. but tbtlt ()£ {Job offereO to no toe fame 
ftbinIJ bp ~(np of folemn Affirmation, ac(o~tJil1IJ to tbe 

*" 7 &: S W. 3- * new ~tntute, but that toc IDefenllunt refufcl1 to allmit 
cap·,4· btm. 

ta::be Beturn of tbia Mandamus was, toot tbe Freedom 
tJeman'Ocb bp tbe Quaker ,was a Place of Profit, fOl tbcrcbp 
be wouIn baue a Right to vote in chufing Members for 
Parliament, anti aI(o a lRigbt to babe Common of Pafture 
in tbc ~maftes:; tOete. 

t (viz) That t ann tlJi~ maa int£llben to b~fng tbe ([afe witbin tbe 
~:}!!/:o~r;hZ <!Etceptton in tbe. faiD act of ~atltamcnt, fo a~ tbe mUil" 
Act, foall be Itcr tboulb be ObltgcD to tate tbe IDatba ac(o~nlng to tbe 
qualijied to Jfo~m of tbe Church of England, o~ otoertuffe be e.tCIUDetJ 
have any Of- f [. it n fice or Place of rom gt~ ,)1 ree om. 
Pr'jit in the Sed per Curiam, ~bfa is not a Place of Profit tnitbin 
Government. tOe ~eanfl13' of tbe <!Etception; fo tDe illHlker tunf5 after" 

warba allmittctJ to biB jfreetJom. 

The Lady Caverly rverfu.( Sir John Leving. 

Where the THE ~lafl1tiff llemtfeb n flJoufe to tbe IDcfcl1bant, fi .. 
Iffue is loc.at, tuate in tbe ~tt!' of Chelter, anD t[JC DefenDant (0= 
and not trJed • & (l:;' f C b . 
in the right benanteb to repair, ~ .. onb .an <;\utOll. O. ovenant emg 
Place, this is brought for not RepalflOg, 1t wns latD In tbe County of 
cured by the Chefier at large, anb t(Je Vifne at Tarvin; anb upon l!true 
lafl: Statute . r t' ( C t 1\:\1' 
of Jeofails. }oilleb, the <J1:alhe was tt etl tlt t ~e ounty, ilnll t ~e 1Y am-

tiff bon a c1terlltff; anti now it waS mobell in arretl of 
3lUilgU1Cl1t, fo~ tOot tbi~ 31lfue \llna local, anti tbetefo~e it 
ougbt to bOUt been trieb til tbe County of the City of 
Chefl:er. 

Sed 
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Sed per Curiam, 1[b{~ h1 CUtetl til? tbe Ian @Jtatute of 

3leofafhl. 
lutlgment fo~ tbc W>!ainUtf. 

Wangford and Brandon P arijhes in Suffolk, 
morued in this Term, but not determined till 
lv1ichaelmas-Term following. 

T HE Qrnfe, if An Order tua~ mane flV two Jufiices, Warra?t of 
. remOVillO a 

WblCb WaG confirmeD bp tbe ~£mon.a upon an Ap- poor M;'n 
peal: ann it nHl.G llfrectell to the Confl:abJes of, &c. but not direfred to 

to the Church-wardens or Over[eers of the Poor. ~l:s~~~a-
'([be 16011p of tbi!) !>~net tuu~ to temoue tbl£C ~en (lla~ without na

ming torm) wftb tIJeir Families, from tbe l}!)ariffJ of Bran- ming ~he 
don to t~e 19artlb of Wangford; ann tbc ~tceptton.G to ~;nu:~~.~~r~ 
tbil1 ID~n£e were a.a follow! vcrfe~rs, yet 

if. (I.) liJ:bat tbe Dirtitian of tbi~ ~toer waG tn, be~ ~~~~dl~~Xt~-e 
cau(e it tua.a to the Conftables alone, tubo are not p~oper Confiablc, 

IDfficrr.G fOl toiG IF>urpofe. 
Sed per Curiam, @)tnce toe ConPcables babe e~ectltetJ tbe 

i'!ner, 'tia well £nougl), tbo' in ~tttctnera tbcp ate not 
bonitO to obe1' it, tOo' tlit etten to tbem; fo~ if a jjufifce nt:: 
tecta a [lliarront to anp l\3etfaln tip .IDdme~ tnbo is no ~ffi· 
eet, tbe lSetfon l£j not bounn to obel' it; but if be nOtb, 
ann 'tfJj a ~attet wttbfn tbe p~opet 1urtallfrtion of a Jlu
fiice of ~ea(e, tbe [[lncrant lUill beat btm out, anll be mUt! 
Jullif!' Ulttl£t it. 

(2.) 'Qrbi£j £lD~1Jet i£j bofn fO~ tue ]ncertaintv of tbc 
~eat1tnJJ ann ~~tellt of tbe mO~l1 Family, fo~ Servants 
ann Lodgers rna!, be comp~eIJen'ben unnet tbat mo~n, lllbofe 
~£ttlementa ate nUlfnct feom tbe @ettlement of tbe ~fi~ 
fiet of tfJ£ Jfamtlp, anll are not to folloill bfm fl£j a 'ltbarlIe 
to tOe 113lace of bta Ia(t ~ettlement. 

13ut tbe <!Court lUil~ unwtUtnlJ to quaff) tbe £lD!net UpOll 
tbiG QJ;tccptton, limn tbep \X)£te better info~men of tbe 
12l:rtttlJ of toe JraCt; tnbeteupon it lUa£j alJreCn on botb 
~!tIeg to p~onuce Affidavits tbereof, tubtcb tna~ none, anti 
tue .frtlCt waa tbua: 

ff. Three poor Men of Wangford came into the Parifh 
of Brandon, autl tOrte marrten tnttb tb~ce poo~ [[linowr; or 
that }vlltlfi), tubo receitlcn Relief, &c. anti cacb of tbe falta 
[[ltootus l)ifO ~bi!Nen bp tbrit fo~mer fl)u1Jbann~) fome of 

M m m tbem 
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tbem (tI)e ([biln~en) being unDer tbe g~e of [eben ~eon" 
ann otbers aboue tbflt 9ge; anti tlJf11 ID~lJ£r WOfj not onlp 
to nmolle tbe tb~ee ®en anti tbeir [[libe~, but affo their 
Children, to toe t9aritlJ of Wangford, a~ tOfte laff ~Ioce 
of @)etUcmrnt. 

~urfc chil- Et per Holt Chief Jufl:ice, ~fJe Children are not re~ 
oren ll1ull: r~' n, wed 
follow their "}OuOuie utto tl)e l\!lilthiJ of anglor, to charge tbat ~tl" 
Morher, but tlllJ bV fettHl1IT tbern tbere; but m; to tbe Nurfe·children 
others nor. under the Age of feven Years, tbfP mig{Jt be fent tbitbct 

lnitb tbeir ~.(Jtbcr~ fOl flurture, but am tbe ~ariaJ of 
Brandon muff reltcbe tbrm tuttr, anD not tbe 19aritlJ of 
Wangford ; anD O£) to tlJe otber ([btlil~en obobC' tbe age 
of feben ~earS, tIJep oltgbt not to be remobeO at all, bc= 
tug fetrled Inhabitants in toe l~ariffJ of Brandon, ilntl tOe 
lRemobal of tfJcir 9}!jotbel'S tlJufl babe no ]nfiuence on Ltc 
0'ettleml?ut of U)cic Qrbtltl~en. 

'Qtb£tffo~e fince tbe J;ufiic£G bon maile an tIl mfe of tbig 
general [[lo~ll Family; per Curiam, tbe ®~tlet tun~ QUnUJeo. 

The King rverJus Dean and Chapter of Norwich. 

::~~~al1~~fti_ MAndamus to. tbe Dean and Chapt~r ?f Norwich., tuba 
ces to ~gn a . nerf ]utllcea of tbe ~eilce tutUJ111 tbe Jj!>~ecU1ct of 
Poor-Rare. tbe ~lorc of tl)e QI:atbeD~al Qtl}urcf) of Norwich; anD tbe 

[[{tit fuglJefieD, tbat tlJ£ Overfeers of the Poor tuitbtn tbat 
~~ecfl1ct, (Hltl mane i1 Rate fo~ tbe iRelfrf of tOe ~oo~ tf)ere, 
anll tbat tIJe !DefenDants refufcll to figl1 it anll ollotu it; 
fo tbev wete commantlen b~ tbe [[ltit to figll, allom, ann 
confitm tbat iRate, o~ to fiJettJ ([aufe to tbe contratl'. 

f!:be Dean and Chapter return, toot tbe iRate mane bp 
tbe Overfeers was partial, llnn tbe!' fi)ettJeD feb£ral JjnlltU1Crg 
of ~attfalft~, as tbut A. tcntel1 a fl)oufe tbete at 10 1. per 
Annum, ann B. tcnten altotoer flJoufe tbete at tOe fame 
Rent, anti vet A. watt rat en 7 s. ann B. but ~ s. ann fattbcr, 
tbat tbe~ ball fignen ann alloweD flnotber Batt:, l11bitb tung 
a Pound Rate, lInll an equal iRate, acco~ntn!J to tbe pearl!? 
Bent of ebetp fJ)oufe. 
~be <ltoutt noufJten of tbf{; iReturtt" anti tbcreupon !1n 

~.tception tuaa taken to tbe §o~m of tI)e VJUrit. 
if. ]t was to tommmtn t(Je [)efenllanta to fign, allow, 

* 43 Eliz. and confirm the Rate; tnbereatt tbe -Ie @>tatute reQutre~ on~ 
11', t{Jot tbe ]ufffteg ll.Hln confent to it, 

Adjournatur. 
5 Nota, 
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Nota, ~be Dffpute tuas;, [[1betber tbe <ltbnrcbmen I Sid. 377· 

lboulb be taten fo~ tbeic petfonal Q!;llate~ tbcre, o~ onlp -at= 
co~ntng to tbe )Rent of tbeit I!>oures, ann fa pap no mOle 
tban an ®~binatp ~tanerman. 

DE 

Term. Sana. Trin. 
Anno 10 Willielmi 3. in B. R. 

Ive[on ruerfos Moor & al'. 

C
AS E, &c. tuberein tbe 19laintftf neClatett, tbat be I Salk. 15· 
tuaa polfetren of a Colliery and Mine of Coals fo~ ~~7ther an 

a (term of ~ears pet to come, Iping in tbe the ~~f~nwm 
13otuels; of (ucb a €Iofe lDttbtn tbe Jj)OtiaJ of !ie for ft?P

Whitekirk in Yorkfuire, prope adjaeen' to on flJfgbl1lap~! an l-bgh

leabtng from fucb a [lill, ann from tI)ence in, bp attn yo 
tblO' anotbet [till, & fie retrorfum, tb20Ugb tubiclJ [1[l(1p tbe 
W>(atntUf upon all i)ccafiona nfeD to cartp bia Coals to tbe 
JaeigbboutbootJ fo~ ~ale; ann abetten tbat be IJan a great 
iIluantftp of <leonIa, (viz.) fo manp flJunn~en lLoana tnbfcb 
lap tn biB ~lofe reaDp fo~ @late; anD tlJat tbe D£fcntJallt 
mfUcfoullp DefilJnitlJJ to lJep~tbe tbe l!:llatntiff of tbe [lfe 
ann '16£nefit of bftt Coal- Mine, altO to (etmce bitt <leuffomers 
to the ([oal,~tne of the Defennant Moor, wlJicb IilP neae 
in tbe fame Jj)Hritb, tIJep ban (on fucb a iDap) call fout 
lLoang of llreat @>tonc!3, ann tbe Root of a great ~tee, tn 
ann upon ~be fain Highway, in fucb a ~att tbereof, per 
quod tbe mop til tbat @lace tuaa fo llopt up anll obllruct, 

M m m 2 eD~ 
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eP, t-r~1.t tbc QCtittg oull ~atriaJJ.cg of l'~e ~laij'tUf cOlilD 
l1Plli1!lf!lIQ (Jltl'P bis qrOfl{~ ilbl-Oiro, &c .. 

~!}J~~~btlt.u~1t ~." lai.tJ ~tlJ aContinuaIJce fo~a 
~Ol1tlJ, per quod tbe W>lnfnUff IO(f t~e ~ndit Dr fits 
~onl,~tne fo~ aU tlJOt ~tmc, &c. 

dlpon Jaot guiltp pleooctJ, tbe ~lafntiff ban a itterbict, 
0.1111 40 J. pamages; onT) nO\ll It maS mobelJ in 9rreff of 
]tUl{tUtfut, t1filt tlj.ts ~l!Uou {.aG it 11la13 Jaill} tDUUJ lUlt be 
milintahtctJ. 

See Paine (f.) '1l3ecoufe it nppears; bp tbe Declaration, tbat tbiS 
t'e,r

ei 
Par- i~ a Publick Nnfanee ill an ijighway, fo~ lnbtcb an acs 

tn gc,antca. tton on tbe ~nre is not maintainable, but It OUlJbt to 

Bro. Ace. 
Cafc, placi
tOI. &Nu
lance placi-
to. 

be punUlJelJ bp 3lnomment, o~ map be remobetl at @Iea. 
fure, &c. 

(~.) QQmittiltlJ an action will Ife tubere 0 ~an batb anl' 
P~rtt(Ulilt 3lnJurp o~ iDllPlflO'f bp a ¢fJfnB' tnbtcb is it 
common murance, tH~ bp' falling into it @tt maDe cror~ it 
flJtlJbwnv ; pet in tuis €ofe there ate not abetments fum· 
(tcnt to ~lil1lJ' if unO£t t~at Jl.\ule, fOl'tiS not aberretl to at 
the ~lail1ttff toft an,., pnrtfcular <!tutlomet bp JJ1ame, but 
onl!, til lJ£ncral, U)at be lotl tbe w>~ofits; of biSJ czr;oaH~~ine 
wbirr) in not fuffici£nt· 

ILlke an affton of tbe 4lI:a(e for Words, which are 
aCtionable meelly beeaufe of Lors of Trade, o~ the !Lors of 
Marriage; tf)e tl31aintitf muff olleDJJc tbe Jaamctl of the QI;u~ 
tlomCt9, ann of tfJC ~mttol, otberlnire it hath been always 
helq (~at the ~~I:lr~tion 1S ill. , Cro 664. 

2. Cro. 446. 
I Infl. 56. tr. 
I Roll. Abr. ,6" 6~. Vaughan 335' 

2. Buill. 2. 76. ~alet~llrr, to 1l1aintaln UJfS tltttOn ·tf~ necelfatp, that 
:3 ~ullt_ 75· tOe 3lnjut!, anll Damage Done to tbe ~lftintitT (lJoltlll bt tit: 
~ R:;. ;!~. fe'a OUt) vofitibe, ontl not confequential onl~; anb there .. 
I Roll. Abr. fale it ullin be f~ fome !PUtt &~ lLofs which the Plaintiff 
;6Sand. 115- ha ~h reeei ved tn ptlmtl~ tbat ["[lap, anti not fll~ Btt!' ton-

fequctltiat JLorS tn be-inff f}in'Ocre-ll to pars, fOl if De tuoun" 
b·t mftJbt b.tlbe reulobe'b tbe JEmfa.n£f. 
~be Chief Jufhre Holt afld Rokesby' were againn the 

A8i<m, fO-~ tbe JReafonfj fupra, lIut Jufiice Turton and' 
Gou.d wert fo~ tbe action; and JufHce Terton tubo trietJ 
tllC Qtt}u££-, rrpllltctl that tile Way was fior'ped maUCioutlp' 
bp tbe Defennant, annon ~rpore to injute tbe Jlt)latntHf l 
tbetefo~e tbe aCtion as latlt is)' m-a,intainable, ann tbftt j·t 
tUOlll~ bolO UPOll a Demurrer to tbe' Dec:J:rratioQ. 

€bat 
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~!-f~tlt tbe em of tbi~ atti~n tuaG tbe per quod tbe 

~Ialnttff loft tbe It:>~ofitg of big <!toIHer!" becaufe Carriages'" I Roll. 

COUlD not pats t.fJ8t WilP; fo~ tufJ1Cb tIJe QCafea ill toe Abr·b8~ • ., 

'* ~atlJ(n 1»tte tlttb, iHtb tlJt!, 1)£1b ~bat fn tbe Plihcipal ~~~o: '5~~-. 
Cltafe, tfn <ll: ettatntp of tbc (pecInl t Damages heetl not be I Leon. 2c6. 

fet ~tb; ann tbflt per quod be loa (JtG 13uprrll, i~ Allen zz. 
. ..... ,"'-'to 1000·.... t . . r k T. Jonesr 56. 
'Btou lDltuul'I" trom fig tbeU1, betau e tant tnoulO rna e a 1 Vent. 1 1,0 
@1OIt~ttP, as tn 9!ttlltffmentB fo~ 13attetrp tbe .ruamc~ ate t Hob. l84· 
neUet infettetJ. 9 .Rep. 53· 

13ut tbt Chief Jufl:ice and Rokesby mere of a conttatp 
£Opinion, .& per Holt Chief ,ullice, if it bao been Into tbat 
t(J£ czeoafa tnbtcb ttJ£ 191atttbIf (Jan trollp fOl ~ole, tuere 
rpoiltO o~ llamnifietJ, o~ loft, becaufe be (oulO not ~artp 
tbtm Of, tn rueo €afe, toe affton ban beelt tllaintattte 
~~ . 
~be €ourt bcthlJ bU.lIOeD f tbt care was atJjournen befo~e 

011 t~e JjuDLle~. 

Pullen roerfos Birkbeak. 

T HIS tDt1~ a ~()tfon to quail) an 3JnqufOtfon tak£lt up, Upon an 

EI ' d 1 E' f hId 1 Elegit, the on an eglt, quoa t1e _-,xtenc o' t e~ :;an on y, Sheriff"deli-

f~) rDat it dPP~fittb UPOll tbe lL\eturn of tbts ]lnQutl1tf· vcrcd more 

on.; tb~t tfJe @ijrtlff bun tJeltberen l~o[(mon of nlole tHen ~:e~y .. 
a Motety. . * Dyer 199. 

1 Infr. 2.QO. 
~ era. 693. Townfcnd JHdgmcnt, I:Z9 Tir. Elegit. I V CDt. 2. 59. 1 Sid. 9 I. l39 Cro. Car. '162.. 

Et per Holt Chief JuO:ice, ]If upon an Elegit, tfJe @>be~ 
rlf udUltrnfJ g ~O-tetp Of ao Houfe tnttl)dnt Metes and 
Bounds ~ 'uel} lRetUt'h i£4 HI, ann lbAn be qUi/lbel) fo~ Jin. 
trrra,nt!,; but tbe lReturn. In. tbe p~{ltctpdl Q1ufe iG not 
_m,. tut Uttt~ft!bfe lJp Writ of (frtot o~ Audita que
reJa~ 

Theobald ruerfus 10n& 

T HE Defend~nt tit ~fif~ .~~ilHf, ~teanet1' ~". A?aterrient ~chcC:reJ aoi 
autfffj-er arfton tlJt'p'tn1i-tf'lO' tn t~t!1 ~ ourt p~fO~ to' tbr the fame 

~~On'I'Hltu b~oag[Jt; ann· nom tbe eicunfrl fo? tI)e ~li(}intitf Coun i, . 

f f m f I fltt' b I ," pleaded In CtaUEll Oyer 0 t oe ~£co~n 0 tor u lOll t tlu p rnn£il, anb AbaterneI1f. 

mobell fo~ a Rule of ~outt, tbat unlcfa tbe ii)cfennant I In!1:. 128. 

goUe Kcilw·95, 
96. 



4~4 

Potl. Cre· 
mer verfus 
Wickett. 

Term. s. Trin. 10 Will. <. B. R. 
..Jo 

galle Oyer of it t{Je nett iDap, tbat 9lungment final mtgbt 
be ntbcn againff (Jim. 

Et per Holt Chief J ufiice, [[{bere a m.eco~tI of tbe Came 
([ourt is pleatJetJ in Abatement, ann tbe Wlaintttr tlemann~ 
Oyer of tbat )RecorD, ann 'tts not giben bim in conbentent 
~tme, tbe ~Iea ougbt not to be receUl£b, but tbe nt>lain:: 
tiff map fig" 1)IS ]ungm£llt; ann tbe Bule lUa~, tbat un:: 
lefs tt)e Def£uilant galle Oyer of tbe m.eco~lI tbe ne~t iDa!" 
31ungmcnt llJouln be fo~ tbe Wlafntiff. 

Rof well vcrfus Prio~! 

2. Salk. 459- IN an gction on tbe qtafe, tbe @Iaintitr beclaUD, tbat 
~;~~. Cafes 011 fucb a Da!" ann from tbence to tbe 'Qttme of etbtbit~ 
Cafe for tng bh:; "J5t11, be ban been pofl"efl"eb of fucb a ,!>oure, in rucb i1 
lh;>pping his 113arUlJ in tbe Qrount!' of Middlefex, tn tl.lbicb fl)oure tJurfng 
LIghts. tbe fain t!Ctme tbere lUete Cucb mtmllotl.l11, anll fo~ aU tbat 

(time the 1L tgbt de ,jure debet. to come fnto bt11 fafn Il)oufe 
from tbofe [~inno\ll~, Be inferri confuevit, anll tbat tbe 
iDefen'tlant ban bunt a new i!>oufe (0 Heat tbe @lafntitI's 
fl)oufe, tbat tlJctcbp bts (tbe 19Iatntiff'f,S) minllow11 wete 
llatkncn, ad damnum, &c. 

Bro. Horf. dlpolt mot gutltp pleanen, tbe 191aintilf Dall a dterbilf, 
de Son Fec ann nom it tuas mObrn in arreft of ]!ungment, anll in# 
~~:~~t~b;. fillen tbat tbis <!tare niffer~ ftom aU tbe Qrafell of tbe like 
Brief placi- ffiature, tnIJicb ball becn alljungen gOOb onl~ upon tbe mOlD 
~w6ein4·J09. debet, as tn tbe QJ:afc9 fo~ di.verting a Watercourfe, f<;>r fro~ .. 
; Cro. 335. ing up Ways, fO~ bfnnetlhg a Qrommonet to enJop bl~ 
I Roll. Rep. Q.tommOtl. 
~3R~~\3' jfO~ in aU tbefe QraCes fame tortious At{ tuas; cbargeb 
8 Rep. 87· Oil tIJe [)efenllantll, but tn tlJis ~are tbete can be no Tort, 
cro.C<ir.: 75. brcaufe 'ti!S lawful rOJ tlje [)efennant to builn a lPoufe on 
2. Cro. 4,· d h f· Il'. h bis own lLanO; an t ere ore It was neceuary t at the 

Plaintiff Chould fer forth in his Declaration, that his Houfe 
was an ancient Houfe, and that Time out of Mind, the 
Light came from his Windows, otherwife he is not enti
tled to [his Action. 

([0 tnbtcb it tuaSj anfau;cetJ, That where an ACtion is 
brought againfi: the Defendant as a wrong Doer, and no
thing elfe appears upon the Face of the Declaration, tbere 
the [[lo~tl5 de jure debet are fuffittent to maintain biS 
~ttion. 

Et 
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Et per Curiam, ~lJis is !Joon nftct: a dlcrntct, brcilufe of Curia 

tbe [[1o~ns lnferri confuevit, fo~ t{)at implies II Prefcrip-
rion, nnll Ulnft l]al.le berlt p~obe'O ilt tI)e 'Q1:tial; but it wouIn 
baue bcen otf)cttutfe upon il Demutrer to tue Declaration. 

]utJ!Jment fo~ tbe WlafntttT. 

Shaw's Cafl. 

T w C? suffices of tbe Wence fo~ tbe c.[ountp of Effex, Order ofBa

aD,uOgen Shaw to be tOe reputell jfntIJer of a 1.Ba, !cirdlr ~~~~
ftiltil'('[bil'O, ann bp tlJefr IDlllet be tuag c[]lltrrcn to maintain fions; theAp-

1t, froUl lllfJicfJ ~lo£r be appealell to tOe Uett Quarter.Sef- p~al was ~ 
fions, aftn JElotice, tllbere, UPOIl iDebate, tbe fID~oer of tbe ~e~a~e~a~= 
tlUo ]ufftc£%) war; \1(1(tlt£o. ter-Se~on~; 

gub now it ttHHl mOben to Qualb tOe ®~nfr of @JemollS, lli~c:'d l~e to 
fOl tbnt it rrctteD tbe ®lller of tf)e two ]ufficc~, ano the next 
Sha W'g Appea I to tbe nett General Quarrer-Seffions, &c. Qiliarrer-

tulJcteag tOe * ~tatute wbicb !JibC9 tbe Appeal tJfreffS, tbat ~t: l~o~ii'L' 
it fiJull be to tf)e next General Seffions, ann Plobablp tbere cap. ,. 

migrJt be a General Seffians IJelll fo~ tl)c ([ount!' of 
EfIex, betwccn tI)e fJl:fme of ~otfce of tbts [)?ll£r: ann 
tbe General Quarter- Seffions when tbts IDl0et \tHlg mane; 
anb if fo, tbcl1 tbig appeal tlla~ irrerruh1l', anll tbe <Irourt 
of muattcr·@>cffiont; ball no ]tttfalltcttol1, fo~ Wbicb Rea: 
fon tOe @>£mon)),®~tJtt Wil)) quafiJcn. 

Johnfon rverfos Long. Intratur Trin. 10 
Will. 3. Rot. 

1m fln action on tbe c.[afe f01 a Nufance, tlJe lI!'lnintitf nc. t S.alk. 10, 

claren, U)ilt on 2' April, Anno 8 Will. 3. ilnO eber CNal~ for a
h • luance, t e 

fince, be UHlS potfelfell of an antlent Work-haufe, wberetn Defendant 
~ime out of ~1I111 tbrre bab been a Window, nnn tbat ~leaded in 

tbe DrfeutJal1t fO~ all tbat ~ime waS polfelfell of a )piece Aai::c;;;_cr 

of llano DtJJoinfng; ann on tbe fame 21 April, quandam pendi~g for 
parietem rUper prc£difr. parcellam terrce ipfius (tbe Defen. t~:~nIng th5 

tJill1t) tam prope officinam prxditt. de novo erexit & edifi- lID ts. 

cavit ita quod per eandem erecrionem parietis, tbe afole~ 
fain Winllotn lllOg natkne'O ftom tbe faib 2 i April, fo tbe 
QErl)ibtttn!J tbh:; 13i11, per quod be Ion tbe 'i5enefit or fbe 
lLiglJt COl 011 tf)i1t ~ime. 
~be Defrntumt pleane'O in 'i5ar, tr)ot in Eafier-Term, 

Anno 7 Will. 3· tbe ~Iaintiff implcabeO tbe IDefentJant tn 
an 
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ilU mtion on t[J£ ([a fe, in quo quidem placito, tbe f,lii) 
t9fotnttff narrando verfus eum tunc dixit quod cum, &c. 
tHittng all tbe DeclaratIon in hrec verba, Wbtcb appeorcn 
to be tbe berp fame Witb tbe [)eclaration In tbe ~ctton 110m 
tJepcn'Oillg verbatim, on!p Witb tbf~ Difference concerning 
flJ:tme, fo~ tbat tn tbi~ [)eclaraUon tbe <lfuttton of tbe Jau· 
fonce Wi19 10m to be :11 April, Anno 8 Will. ~. linn tbe 
JLor~ of tbe ILfgbt from thence to tbe ~~bibfttng tbe 13tH, 
but tn tbe fo~m£t ID£Clutntioll tbe (lfrrttioll WOS 10m to be 
10 oCtober, Anno 7 Will. ;. ita quod per eandem ereetio
nem parietis tbe [[lfnlJoUl tuil~ tlnrkncll, ,lUll be foff bt~ 
ligbt from tlJcttce to tlJC 20th of April, Anno 8 Will. 3. 

Ql ntl tbe IDefen'Oant pleall£t1 faetber, Quod taliter fuper
inde proceilum fuit quod poPcquam (tbe IDefentlant) placi
tairet ad inde non culpabilis & per quandam Juratam pa
tri:r culpabilis invent. fuit pofiea fcilicet tbe plaintiff bfltJ 
3iu'Ogmcnt agatnfi tbe DefrnDant to rccober: 14 I. fo~ bi~ 
Damages; attn Cl.Cofi~, antl COl1cIunen big Wleer, tnitb an as 
llfrment, tbat tbe [[to~kfJoufe, tbe [[{innow, ann tbe (!E .. 
tectfon of tbe [[lall, itt tbf~, anO tbat, tbe actfon were ali 
tbe fame. 
~o tbhl @lea tbe 19Iatntfff nemUttd" fuppofillg', bee 

(aufe of tlJ€ nifferent 'Qr:ime~ lain tnttb JRefpeff to tbe ILo[g 
of bhl lLigbt, ag tueU ag to tbe Q.Ct£ttton of tbe Waif, tbe 
faamer lRecotJ£tp couin be no '1l3nr to tbta ~ttion, becaufe 
tbir.; \tJa~ [)nmfllJe~ fubfequent to tbe ~fme of tbe fitff 
gctiotl. 

15ut it Waa atljun!)'£tl fo~ tbe DefenlJt1l1t, becaure tbe 
191atnttff bun not latD Ol1P Continuance of the Nufance in 
fJts f1)rclotntion, anll be flJaIl not recou£t twice fo~ one ann 
tbe fame IDffence, but fo~ tbe Continuance of tbe Jaurunce 
be map bolle a n£w action. 

DE 
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The King ruer:fos Sir Richard Raines. 

M
Andamus to Sir Richard Raines, ]iu'Oge of tbe Pre- I Salk. 299. 

rogative Court of Caotc:rbury, (ommantJtl1JJ Dim Mandamus to 

to lJttlllt a Probate of tbe mill Of Edith Pin .. £:~~~f~~iil 
fold, WitlO\l), to one Watts, IUbom fiJe ban to an Execu-

mane <ZE~ecuto~ tbereof. !or, becaufe , ' br d mfolvent. ([;be Return tuns, tbat Watts a Icon ed Dnb \nOS bee 
(orne tnfoluent; anD tbat be bab refuCeb to Bibe <ttaution 
to pap tbe JLegftcte1S aiuen bp tbe rum to fome infant JRe: 
lation{$, wbfcb amounteD to abobe 50 0 I. fo~ tDbtcb meftfon 
be bon benfeO to grant tbe 19~obate to bim. 

Qun nom Dr. Waller came into <!tourt to mainta.fn tbfs 
Return, \t)bo arlJuctJ, tbst bp tbe Qttbtl nnb <ZfccleRat'ftcal 
JLaw, tbe ]iunge ill 4tafcs of non folvendo was bouttn to 
take Caution fO' tbe goon Qbmtntftratton of tbe eOQ'OS; 
anti tf)at wbilt ban been DtfpuCtlble fn tbe like '!tares Uiag~ 
~[lbet-{)tt tOe ~dfatoJ ball au!' ~otic£ of tbe Infolvency of 
his Execlltor, ann alfo UPOll lbbom tlJe Ploof of tbat Q1Jat~ 
ter tl)ouln Ite, (viz.) <!Eitber upon tbe <!E~etuto~ o~ tbofe 
lUbo oppofe blm • 

.JF'o~ if tbe ~effatol {)8n Jaotice of tOe Infolvency, anti 
vet matle o~ continuen blm <!E~ecutol, tn fucb ([ afe no 
.Q!:tlutlon couln be tequiten of btm, tbo' be \Das tnfolbent; 
but robere tbe fl!:effato~ ban no moUce of tbe 31nfolbencp, 
o~ if it bappwetJ after tbe ~£natof~ Vratb, in Cucb ([are 

N n n Caution 
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Caution f~ alUJapS3 requfren befole Onl' lP~obate llJilll be 
IlrontrD. 

ann if tbc ~~£cuto~ llJoulD tefure to tribe Caution, fueb 
a )Rcfufal fltltOunt9 to a )Renunciation of tbe qf~ecuto~~ 
OJtp, anD tl)cr£Upon Letters of Adminiftration cum TeCta
mento annexo i1JolI be granteD, Da wag tbe (onRant ~~ac" 
Ute with )Rrfprct to Quakers, w!jO were mane ~~.eCU£Olg, 
(befo~e tlJe ~tatute mane fo~ tl)£ir folemn affirmation) 
ann refufdJ to take tbe ufual 6Datb gWen to ClEtecutolS 
upon lWlobatc; fueh Berufal waIl taken as a !Rcllunciation 
of tbe Qft£cuto~l1Jfp. 

Linwoo~, 13ut tbc otber @tne, againfi tbe )Return, cotlIn get no 
~I~.+~~~~ I,. ([ibUian to argue agatnft tbeir lurisniBion; boweber, per 
mentis chap. Curiam, a prtell1pto~p Mandamus waIl grant£1J, brcaufe 
-Srarurum, flnce tbe f[cffattir ban tbougbt fit to appoint Watts to be 
Sec. flet <!ftccutol, tuithout anp p~ebiotlll mualtfication, therc .. 
See Selden fOle tbe 1unge bcfo~e tllt)Om tbe [[1UI is to be P10bfD, 
~iC;J~~;i~~- ougbt not to lt1t£tPOf~ anD n.£mann <lratltion of tbe (f,teCtl= 
diUionibus, tOl, lllbcl1 tbe flrfftattl.t teqmten none. 
foI·9· 

ann mo~eoucr, thiS J!ttcOllu£nience tnouln boppcn to nil 
"rentto~s ann lL£gatcelJ, (viz.) WbiUt tbin S}3atter i9 in 
<[ontrobcrfp, tbere will be ttcitl)£t Executor or Adminifhator 
flgainff wbom an affton map be b~ou!Jbt to rccoUet theft 
Debtll o~ Lcgaciell ; o~ if anmfnifttation fiJouln be granteD 
upon rurb lRefufal, ann tbrn tbe aDminiffrarolllJouID bltng 
an action, it \Douln be a goon ~Iea, tbilt tbere tss a [[till, 
ann an QJ;.teClltol appointrO. 

flJereupoll tbofe tubo mete (oltc£tnctl fo~ tOe infant Le" 
«aueS', e.tbibitctl a 13m in ([banccrp 6gatntl VVatts tbe 
~tccutol, anti tbat Q!:OUtt enjoineD bfm from tntctmen. 
bUng with tbe Qtrets anp fartbel: tb('m to fatisfp tOe Lee: 
gacp gUlen to bimfelf; fOl in ~quit!' [)£ i~ but a ~rullre 
fOl tbe Jlnfantll; ann tnbere a ~tuaee tIl infolbent, tfJe 
<ltoutt of <ltbancrtp wtU compel Oim to gibe ~ecurttp 
befo~e be llJaU enur upon tbe ~ru{f+ 

Matthews 
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.Nlatthews rocr{us Erbo. 

E R B 0 wbo tua~·n Foreign Merchant, ann ueber in A Foreigner 

England, tuns outlawe'O at tbe @luft of Matthews in :t:~~t~w~ 
an aaion on feberal J;)lomifea fo~ llDoollS; foi'O ann lleltbetel1, Sh'ip w~s ta

illl'O upon a fpettal Capias Utlegatllrn, a ~btp an'O otbet f,cn .uf~n ~ 
(lf~effa belonging to Erbo Ulete fe((en as; fo~feitet1 upon !:U:;ega;!~~ 
tots; [)utlaUl~!,. now tho' the 

an'O now it mas moben, tbat tbbl IDutlatu~p migbt be bn· K~~dnn~~~~ 
cat eo, an'O JRetlftuUoll OUHltllet1, upon Affidavits p~ollUcen was in Eng

ann teall, tlJat tbe IDefennant ltla£t ncuet infra legem, (i. e.) land, thc l.i 
f'ilr'{ I'd f I Court wou u 
"l.- oat oe ueber Ulall 111 Englan ; ann tIJete o~e (au b not not vacate 
be outIotllrt1. beeaufe tbat tuaa putting (Jim extra legem. the Outlaw~ 

Sed per Cllfiam~ (!;bi!l ®Utltl\l:l~!, llJall not be uneaten ry. 
upon (ucb Affidavits, but tbe IDefennant mnp b~tng n [[lrit 
of (!frto~, ltlbte!) IJf UHlf3 compelleD to '00; ann theteupon 
to put in 16atl to tbe :2i.ffton tn tD[)icb be tuag outlaUletJ., 
ilccotoing to tlJe new @>tatute, anll tben tbe 191atntiff co,," 
fenteo to tbe IL\cbcrfal of the l>utIatn~p. 

Nota; '([b{£; wag a bctp goon ~~ojett to !let ')Snil from 
a Foreigner. 

J ackfon q;CrfuS Piggot. 

T HE ([afc, fI £!Due Dunkin t1~eh1 a ')Sill of eE~cbi1nge Cafe Ilgainlt 

upon t be IDefen'Oant Piggot 'Oaten 25 March A n no ~:~[D~!~~-
1696. In \Dbtcl) tlJe 9}3011ep tuas mane papable on tbe 29th the Accep-
of April nett enfuing. ta~ce of a , r I)' 'II f BIll of Ex~ ~bl£f ')L;ill UJas not p~e cnte)) to 199ot tt n tet tbe change. 

fatn 29th Day of April, but pet (J£ accepteD tbe 16Ut; 
alln upon tfJi~ acceptance tots action tunr.; b~ougbt, in 
tuhtcb tbe ~famttff ilfClatcil, toat on rutb a IDa!, in tOe 
I9£llt .696 UJC 13m UHlr.; p~crentet1 at fuel) a ]F)lilce, anD 
tUtU tfJe [)effutJant tbcn ann tocte accept£tI tt, antt' p~o~ 
mtfe'O to pap tbe g'@oncp fecundurn tenorem & effedurn Bil-
la: excambii prxdictcr, Ulbtco l)e ban not none, &c. 

C]pon non affumplit plea'Oct1, tbe 12>lainttff ban a [let, 
Dirt, anll tt wall mobett tn att£tl of 31ullgment, thot it lUaa 
lmpotnble fo~ tte [)efenDant to pop tbe ®onep fecnndum 
tenorem Bill;e, becaufe upon tl)e J1!llaintiff's own ~belnfnlJ 
tue '151[( tufl~ not p~£rel1tetJ o~ accepten unttl ullout t1 

N n n 2 ~ent 
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i@ear after tbe IDap ltlben tbe ~onep l11a~ malle papabIe 
lip the Tenor of the Bill. 

Sed per Curiam, ~bt Gcceptance of tbe ~m, tbougb 
after tbe [)op the ~onep tuaa papable, f~ binntng to tbE 
IDefenbant; anb tbetefo~e thiS 2UftOll ifj maintatnable ; 
ann as; fO~ there [[tOltl.fj fecundum tenorem & etfetl:um BU
lre, tbe Qffect of tbe 'l5tn is tbe ~apment of tbe ~one!" 
anb not the Cap Of ~a~mentJ o~ at tbe moil tbip is {lut 
eurplufage in tfje iDedaration. 
~be J1!)latntiff bail 3\ubgment. 

Coot ~erfUs Lynch. 

5 Mod. 42.1· L Y N C H b~otlght an ClEjr£tment in tbe (!Court of (!Com .. 
I Salk. 321 . mOll l\!>left£' In Ireland as lLcffee of the Lord Vif· 
f~~!;hthcre count Gormanfione agafnff Colonel Coot, one ortOe t501tS 
for C;ofts gi- of tOe Earl of Montrath ; anll upon a ~rfnl at 16ar, Lynch 
;c~ I.n .lre- bab ]Jullgment, upon tubicb Coot blougbt a [[{rit of <D;t~ 
::Ia;~ lrre- tOl in B. R. in Ireland, where the 3lUl'Igmcnt waa ilffitmell. 
t:> ~bcn ()C b10uglJt a Writ of Error in the Court of 

King's Bench in England, wbr~e tbe lUi:lumel1t of 13. R. in 
Ireland waa IHwltlife affirmetJ; anlliantp Oe bl0Ugbt it Writ 
of Error in the Haufe of Lords here, upon which the lall 
31ungmclH was al[o affirmel1. 

3ln cacb of tbe <!tolltta in tnbicb there [mritrl of Qfrto~ 
tuere b~ougbt, tbere tuere (eberal anl1 l1tt1tntt Cofis alllarh. 
tll to tbe ~laintftf tn tbe o~ilJinal 9ctiou; anll after tbe 
]urtgment tuas affirmeD tn ~arltament, Lynch bloullbt a 
Capias ad fatisfaciend' ill B. R. bere, a~ tuell fo~ tbc Ql:ol1t111ic 

ben b!, the Courts in Ireland, as fo~ thofe gillen bp the 
QCourt£' berf; upon wbiCh UJrit Colonel Coot tuas taken 
tn Qf~f(utton bere, anb paih aU the ~one!, in o~l1er to ob: 
tain bi£' lLibtrt!'. 

4 Ina:. 73- anll no\\) it lUas mobeb COl a Superfedeas, anll to fet a= 
3 C10. 37 1• fitle this Qf~ecution a9 itreuulat ann illegal, anll 'to babe 

1Reffitution of tbe ~onep be ball paill, l1ecaufe 110 <!f~£cus: 
tion (ouln go out (in tbi~ <!Cafe) here, f01 all lJugbt to be 
tranrmttteil to tbe King's Bench in Ireland, tutti) a mantlil= 
tOlP [[lrit, commanlling that ([ourt to atuarD (!frccuUon. 

1l3ut at teart there tuas no ~olOUt to IJaue Execution 
here, for the cons which were given in Ireland, tnbatrllcc 
might be none concerlling the Coils b£te. 

,I 
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®n tbe otbrt ~iDe itl11aa fain, tbat an actton of Debt Yel. lIS. 

UlilJbt be b~ougbt UPOIl tbe t.1\.cco~l) whicb is bere fo~ tue z. ero. 5Ii, 

Coils of Suit,. tlJe ]uDgment being affitll1£n, ann bp tIle 
fame Reafon c1ftfcuttOtl map be fuen. 

Sed per Curiam, fChf~ is irregular ann illegal, fOl'tiu 
an o~fginol Ca. fa. wlnc!) CiH1Hot itrue into a Foreign Coun
ty; but tbrrc nndl be n T dhtum C~, fa. (ofter tbe 
fitll [[(tit) tn t:J tbe Q!ountv lubete tbe aChon Wag 
b~ougt;t; aUl) bnt 'ttt3 not pomble tbat tbere fiJouln be an!,' 
(utb ~ IJtng. 

~b£t'efo~e it t.ua~ fuperfrUc'O. 

Hill rveifus Vaux. 

I Na Prohibition, &c. tbe @)uggeffioll tuas foutt'ben Ott a ~ S~lk. 6jt'i. 

Qtul10m in tbe J13ati1lJ of, &c. tfJilt upon tbe ntntb Da!, p~ ~ir~~. 
of May in tbe (J[llfntng, anD 011 tue unto IDa!, tn tlJe Milk void, 

~oming, eunp ~eat, uun from tbence t11erp 9tb Jafgbt anti 
tentb ~omitt\J, until a lLomb fallen tn tbat llDtltHlJ flJouln be 
beact; to Lleet, tocp ban UreD to pZ!!, all t(1l; ~ilk of tbett 
([otufj to tIJe [licatg, &c. at tbe W>loce w~el:£ tryep were 
mUke'D; anD bp Renfon tbeteof were ntfcbat\Jc1) of nil ~(tbe~ 
g@tfk fo~ tbe lRefinue of tbe ~eac, ann of anp otbct 19t1p~ 
m£ut fo~ tbe fame. 

anti now it IDt'U; tl1fiffen againff the l\D~obtbition, tbat tbbl 
wag a botD Qtuftom, becftufe it tna9 a Modus of leffj than a 
tenth Part of the Thing it felf in Specie, which is conrrarv 
to the Nature of a ~onufj, for that is fomething which is 
given in loco decimarum, ann not ~att of the Thing it [elf 
fo~ ~ttJJeG, 09 tn tuts cEafe l\3att of tbe 9j!)tlk mag to be 
pain a~ a Modus, in lieu of the whole Tithe for Milk. 

(2.) 3lt wa9 &ltguen, tbat tb(fj <ltullom was \JoiD fo~ ]n= 
c£ttatnt!', becaufe tbete ifl no @lace certain ltlfJere tuis 
~tt[Je~~t!1t fiJ:JUI'D be paiD, but generally at the Place Hob. 107, 

where the Cows are milked; fo tbat 'tia in tbe ll!>o'roer of ! l1l~lft. ~20. 
tbe EDtnnct upon tl)e tttbtnlJ ~f\J[Jt9 ann e)!)o~ntn!J{) to [epa: Raym. ~ 77, 
tate fJt9 QI:o .DS, anll to milk tbem in fcucral Il!>hlC£9, ann 
tl)ere ledUC tbe ~tlk, tnt)tcl) betng to be paiD tn tue fame 
(!.1;uening9 Olin ®omin~u it moulD be impofilble fOl tfJe {Llt. 
cat to bau, [0 man" 0eruanta to attenn at £11erp tnltktn{f 
Place to take the Milk; flub bp tOi~ ~ri1n~ be mtlJbt be 'OCt 
p~tbeo of tOe ~1!k. 

• 
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"l6efitlrs, bp tbe latu ~itb£·Wilk ill mintl ougbt to be 

carrictl bp tbe ~~op~tfto~ eitber to tbe @nrfollage fpour~, o~ 
to tbe Church-Porch. 

'ClCbe ~ ourt tuas of ®ptniott, tbat tbig <!Cullom lUng 
botti, fo~ botb tbe BeaConS) fupra; ann tberefol.e a l\!>lobtbt. 
tion tuas nenleD. 

Yard rverfus Ellard. 

I Salk. I I 7. CAS E, &c. Inberdn tbe W'laintfff beclareb, That where
H~lsband and as the Defendant was indebted to him (tbe ~Iutntitf) 
~:eb~j~1n_ anti Elizabeth his \Nife, Executrix of one To1Jer tn ) 1. fo~ 
cd i.n the Arrears of )Rent nue to bet 'Ql::effato~ ill bt~ JLife:ttme, be 
ActIon. (tbe Defentlant) in Q!onfioeratton tbe 19latntitf woulD gille 

bfm ~tme fo~ li!>ilpment of tbe ~O"Cp unttl Michaelmas 
nett fOllowing (which was about three Months), be wouln 
pap tbe ~on('p; ann tbe lE)faintiff allerren, that he had gi
ven the Defendant that Time, anti tbat bra (tbe ~latntitf'S) 
[[life Ulna filII litting, but that the Defendant had not paid 
the Money. . 

[lpon non atfumpfit pleabeb, tbe l13laintfff bab a dlertliil, 
attll nom it \lHHl mobeb tn grreff of 3lungment, that this 
Promife was void in Law ; fo~ if tbe fpUabann llJJUltJ reeo= 
bet upon it, rucb Beconerp tuill be fll bf~ own Right, ann 
the [)omagcf$ wtllnot be aneta of toe areffato~. 

13rfitH?£1, if this Promife hath any Effect in Law, the Wife 
who is Executrix, anll upon wbore Qccount tbe fJ)usbann ig 
entitlED to nemann tbe £@oncp, ougbt to babe been ,oinen 
ill the ~Ufion. 

Econtra. fleo which it was anfwered, tbat tbiS mal1 a goon l\!l~omire 
in law, anb gtoUnben upon a goon Cltonfineration ; fo~ tbe 
fl,>uaballtl ban tbe abfoillte l~owet of Demanoing toe ~9o. 
nep, anD of p~or£cuting the IDefen'Oant to reeoller it; be bab 
alro fulll»o\l1er to retraCe the Debt tuithout the Q!onfent of 
lJia [[11fe, ann tbe ClConfitJeration of tbe Jlt)lomiCc tuaa a'1l3e; 
"tfit to the DefenOant, CIIltl a Jl..or~ to the ll!'laintHf. 

g@o~cou('r, the Damages rrcolleten in tbls action wouln 
In Law be accounten alfet!l of tbe ([;£ffato~, becaufe upon the 
Face of the Record it would appear, that the Attion was 
founded upon a Debt due to him ; o~ at Icoll ruch a meeo
brrp bp ti]e F)uSboun alone tuculn amount to a Devalbvit 
in .!Lalli pro tanto, fo Oil to cbatfle boLlJ il)uabantl ann mtfe 
in tlJeit otrm ll\ilJlJt, uub b~ tbat ~Cillt~ tbe ~efiator~ ~. 
fIate wiIl not be l.1i1l1inUl)ctJ. ann 

I 

o 
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attn Og to tbe [)bjccfion, tbnt tlJe Wife oughc to be join

ed in this AClion, it trag tmpoftlble fo to no, brCllufe ale 
tuaG 110 lSaup to U)e QContrttct o~ 9fJtc£ment betWeen bee 
Il)UGbann ann tbe Defen'Onnt, anll tbep wouln babe been 
nonfuittb if tb£p han been }Oillell in totg UtliOll, brennfr a 
JF>~omife mane to tlJe Husband alone, ig not tOe fame tnitfJ 
a l~~omire molle to t{JC Husband and Wife; ann tbe ([are 
in tlJe -I< e}f)atgfn Wil9 etten at) an autbo~it!' in jpoillt fo~ * Lea ~erfJf$ 
tOe action. Mlmmc. 

anll tbe wbole <.!tOUtt lung of tbi~ IDpinion, onI!, per 
Holt Ch.'Jufiice, tbe BeeoDerp l1P tbe i1JugbantJ wouln a· 
mOllnt to a Devafl:avit pro tanto: Sed per Rokeby J uftice, 
it lUouln be nircH aifet9 at lalU. 

Pool 'VerJus Gardner. 

Yelv. S.i. 

A ProhibitionnJa~ rrrantelJ Anno 9 Will. 3· to fiap a Modus mua 

emit tn t~c ([onliftonHZt:ourt at Wells fOl Tithe- ~ithi~Vfi~ 
Hay anll Seed of Clover-Grafs, upon a ~ugg£fifon of a Months, or 

Modus to PilP' 4 d. per acre fo~ all Upland Meadows, a. Conflllta

lllbfcb Modus mil!J pleo'Ocn below, anti D£pofition~ taken tlOn iliall go; 

tbere. 
Qlnll in Trinity-Term, Anno 10 Will. 3. t[Jf~ Q!:ourt 

l11a~ mODell fo~ a QJ:onfultatiol1, bccoufe tbe 1~laftlttff in 
tOe WlloOtbttton ban not p~ODen tbt!J Modus within fix 
Months; anti tbereupon a QI:onfuItatioll lua~ atuatllen; anti 
tben tbe epiritual Q.Court p~oce£nell to 0entence agafnll 
Pool. 

ann now it tuas mollen fo~ a new );)~obibftfon, becaufe ; ero. :z.n. 
tbe €onfultation maa atuattlell fOl Default of p~obing tOe +~f~. 102. 

Modus in ~ime, onll not upon tbe ~ertt£{ of tbe (ltoufe, Foph.159. 

fo not lUitbfn tbe * Statute of Ed. ~. b!, tuI)ieb 'tig cnattetJ, * 50 Ed. 
that 110 w>~obibtttolllball be allotuen after <!tonfultatfon null' cap. 4· 

grantctJ, fo 09 tbe ~attet ill tI)e Libel is not CIJnrgell. 
anti tbe ~ourt mag of tbhl "pinion; \ll{Jereupon a @~o~ 

btbitioll lUaS granten upon t0apment of t double Cofis, ar~ t 2. Be, Ed.d. 

(olning to tbe t ~tntute, tbo' it l.Uil~ fttonlJlp oppofe1J, be· ;~~ ~!: 
enure nfter ~ent£ntr+ 

Shoreditcb 
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Shoreditch P arijh's cafl, &c. 

Wfhere Part fIe THE Cburch·wardens and Overfeers of tbe Poor of 
o the Inha- h· P .1\:;. f Sh d· h . R bitants ap- t e aflw 0 ore ItC·, mabe a ate towOtbS 
peal from_ a filatntnftUtttt tbefr ~OO~, tubtcb toftS linnen anb alloweD bp 
;hoeo~~~~~ t\l)o ]ltlltcts of ltt>ttItt'. 
may vacate gUb upon an appral of fome of tbe 31nbabftants to tb~ 
the Whole. eeffiOhl1, tbis IRate lDi1~ tJataUb, becftufe it appeatttl ta 

be lJattiatlp mane, (barBing tbe ILanl1S onlp, anb omitting 
tbe perfotn} Efiates. 

aftet\lJaros tOe <ltburcb·marb£ns anti QDbetfeet~, Bee. 
mane a nclD JRate, tbarging all real and perfonaJ Blates, 
from tnbicb fcueral of tbe 31nbabitants bin Itkcbltre appeal 
to tOe ~£1Tton~, tomptafttillll', that tbo' tbe perronal ~aates 
Were narneb in tlJe )Rate, pet tbe lLanos lUete (batgeD witl) 
nin\? lEJorts tn ten mo~e in @~opo~tfOl1 tboll tbe petronal 
€ffates. 

QnD tufl~ bttng fOUhb to be ttue tn fail, tbe ~£mons ba~ 
eaten tblS fecondRate, anb O~beteb tbe (l!burcb:toatbe"~ to 
make a rtet» attn hlo~e equal Bate. 

anb nOlD it tnafj 010\)en, tbat tbiS lall ~emonS i)~net 
mfght be QUatl)etJ, fo~ tbat upon an Appeal of fome of the 
Inhabitants only, tOe ~cmons bab no autbo~it!' to bacSte 
tbe ttl"buff lRate, but onlp to tdtebe tbe @arties appealing. 

Sed per Holt Chief Jufiitel 'tltis; tmpoffible to gibe JRt$ 
Itef to ebftp PilttitUhlt ~ttCon, buaufe tbe tubole lRatt 

• 43 Eli'l.. Wl1S tlIrgal~ ann tbe [aO~ns of tbe * @>tatute concerttinB 
UPPNH9 ate uup latgt • 

. ([ bat t~r lufttctn ineemon~ babe gutbO~ftl' UPOtl an 
apllrat to bnt-ate tnr lnt)ole IRate; if ttlq finn tt to be ttI~ 
it i'll, tlt1n tbat tn futb Qtafe tbtp mtllbt babe mobe a new 
J1\nle tbtmfdtltSf, o~ tbcP migt)t babenteeCtt.b tbe cztbUtt~ 
UltltDttUJ to bOit. 

tll~ettf'O~t tue ~btt am. toufitmett. 

Chedwick q;erfus Hughes. 
School-ma-
Her keeping PRohibition to nap a @)uft in tbe <!Ecclefinllical <!tourt 
a School f ~ . .Q!,. b I It.· ( 
without Li- oguinll a @)cbool·rnaftrt o~ ~eeptng a ~C 00 wltgout 
ceufe. a lI..i(lflt£, purfuant to tbe t ~tatute, upon a ~uggeatO", 
t 1 Jac. I. tbat tbe faiD etatute gtbe~ a @enaltp of 40 s. per Di~m. 
cap·4" par. 9. 2 agatnlf 
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ngafnft cbftp fucb @>cbooi:mollcr, anb tbat bp JLalU nemo 
puniri debet bis pro uno & eadem deliCto. 

Et per Curiam, a )i)~obtbition uaa gtantetJ~ 8nb fo it SeeIVenc·4 T• 

lung in tlJC <[afe of Oldfeild verfos Sir Richard Raines, Up: Bates's Cafe. 

On tbe like ~U[nJl'(ffon. 
Nota, per Holt Chief JufHce. 9t tbe @fttfnga in Wefr:- In capital 

minil:er, 9 Novemb. 1698. in a ([afe of Perjury trien fie .. Cafes a Ju

fo~e bim, between tbc King ilnO Perkins, be fatb, tbat it ~~r ~f[~~ot 
tuaa tbe ®ptnion of aU tbf 3!u'OgcJ3 of England, upon IDe- drawn. 

bate bettneen tbem. 
(I.) ftbnt tn capital Cafes a Juror cannot be withdrawn, 

tbo' aU 1j)otttea confent to it. 
(2.) ~bat in crimtnal ([area, not capftal, a 3iuro~ map 

be \l1itbll~otnn, if botb w>artfe6 confent, but not otbertuife. 
(3·) anb tbat in all cibil Qtaures, U 9luro! cannot be 

tuttbll!atun, but b!, <tonfent of all Wartiea. 

The King q;erJus Galle. 

Am 3lnfo~mation blaa fI~ougbt flp tbe atto~nep ®enc= I Salk. 37 1• 

tal againft tbe {)efennant, founnen on tbe @)tatute * 5 Be 6 Ed.6. 

of ... Ed. 6. fo~ tbat l)e had fold Cattle alive in Norfolk, cap. '4, 

within the Space of five Weeks after he had bought !f:~~;;~~ght 
them, by which be had forfeited double the Value of the by the At-
Cattle. corney Ge-

. neral upon [tpon .flot guilt!' plranetl tlJ£te \Dna a [tertllct aguin(f any Penal 

tIJe IDefen'O(lnt; ann Itom it \nna mobcn in grrd{ of 3ltrog, Sr~tt1tesJ are 

ment, tbnt no fuelJ 1nfo~mation \Doulb Ife in tbh, Ql:Olttt, VOId. 

becaufe tlJe Statute ~ 21 Jac. rrp!cfi!, enactS'S., tlJat all Infor- * 1f Jae. I. 
mations fI~oUlJbt b!, tbe Attorney General, upon any Penal cap. 4. 

Statute in any of the Courts at Wefrminfter, tl)an be noiO 
anti of 110 (!ffiect. 

'15ut on tbe otbet @libe it tua~ en'Deabouretl to bfatnlJutffJ Econtra, 

tIJi9 (!tofe from tlJofe ([are~ upon 8tatutes;, tubtdJ ~ibe 31u~ 
l'fice~ of t3eace in tbeir 45£ffionfS tbe o~lltnarp 1uri9'Ofction 
onl!'; beeaufe tbfg @tlltute of Ed. 6. gfbc9 tlJe ~fmOI1S 
Wotner to p~otecb upon it, I1g tuell in a fummary VVay, bp 
f.ramtnintJ Uno [[lttnetfeg to t[)e .truct (tllbicb is'S an ertra~ 
orotmu!, 3lttt(anfttfon) 1I~ mell as U!' Qrtlal bi' a ]lurp. 

~n1J it tuaa nebet intentJctl bp tbe ~tatute 2 ( Jac. to 
confine anp W!oeeetlfntJ9 to inferio! ([ourt*', but in {[artS 
onlp tuTJcre the ~tial Of tbe fail t5 bireCieD flp tiJe €!ltils 
tutig to be l1!, ]urp in (ncb <!rOUtt9, becaufe of tbe gteot 

000 ~n" 
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I Salk. 65. 
~ Note was 
indorfed. to 
pay Part of 
the. Money, 
}lot gQQd. 

<tEnttencbtlunt upon tlJe <tommon lam, tnbicb DlIolU~ no 
([rtal but tbilt of twclbe ~en on tIDatb. 

1311t tbe ~OUtt, upon Benning botb tbe @)tatutes, trlllg 
cf [)pfnton, tbot Onu It \tHlf3 cl£or, t be i)efentlill1t migbt 
babe been p~orrtlltrb ilt tbe @)rfilOlla bp [[lap of Jinnitt= 
ntfttt upon tbis @ltntute of Ed. 6. tbrrero~e tbts €are wnG 
plainf!1lnttbil1 tbe Retlrnint of tbe Statute 21 .lac. anll i1= 
gatntl tbe t.tp~erS [[(o~nS tbcreof, it being Oil lrifOlmatton 
It!' tbe ratto~ttrp €5tneral. 

fiCbat it (Jatb been altnap~ rulet1, tbts etatute 21 Jac. 
lIotO llnt lli\l,e anp lUlU 1!urbJbiHion to lu(fi£tS of tgeacr, 
31ufftces of Oyer anti Terminer, &c. tllbere tbep bab nont 
lleftllt; anti tbnrfolf it tJotf) not tJtenb to anp t@enallLatv£1, 
upon lUbtcb tb£ I!l~ofeeutions can onlp be tn tbe rUperiGI 
€OUtts at Weftminfl:er. 

gnll upon tbifS Beafon are tbe ~pinfol1S foun'bell in 
tbofe ')5ook~, w{Jere it batb been belo, tbat an ~ction of 
Debt upon a @~nal lLaw wm {tiU fte tn tbe fuperior 
Courts, becaufe no Curb Qttfoll can be commenc£t1 befole 
tbe CS:Otltt of ~emons, o~ befo~e 3JuUices of Nifi prius, o~ 
Oyer anb Terminer. 

t!:b~ 9ll1ro~mation l1la~ lluallJ£1J. 

Hawkins rvcrfus Cardy. 

T HE iDrfenbtltlt bOb Jllben a Jaot.t UUtlet big il>anb to 
pap· unto E. G. or Order, a certain @lum of ~o$ 

nt!', ana IE. G. bp 3lnbo:remrnt Ott tbiS fiote, ozlleteb Part 
of the Maney to be paill to tbe Ullatnttff; upon \l)lJ[c-b tbiS 
Qffton was blougbt; an'll a (peeial ~uffom amongtl ~et; 
tb8nu~ lDa~ lain in tb~£ Detlaratiou, atc.olbing to tbt I1!lla.flt= 
titf's ~are. 

Qnb UPOlt a Dfmurter ttl tbb1 D«Iaratian., it mas all" 
IUlJgrb per Curiam, tbat tbill is a boitl ~UaGm, (lec8ufs 
bp tbts ~Jeanu tbe DefenDant wallin be fubjert to as manp 
{laton. au tbc- u>trron to. tubom tbe flote blas ginen (bouIO· 
tbthk fit, anll t6at~ up;On Q Ot1Clie €tlntrai;. MJeIi.efll~ tbs 
~fAintftf 1Qtl!'£,b lLealle to amenb upon l.9a,me/tlt Qf QCoft~, 
to ltJ~icb t(Je. lltftntliJnt CanflUlttlY. 

Han-iCon 

, 
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Harriion 'Ver{us Cage & u£. 

ASfumfit, 8, c. lIgatnfi lbe Dcfellbant ann tJi£) lffiHfe, up, J Salk. 24 
, . " . . AiJumtflt up-

on a fpectill ~~oml(e of t1)e iHHomnn befqe War-naae, on re~Jpro. 
wf)tcb mag, tINt ttl QI:onlitJcratton U)£ l~lt1mtfff Harrifon cal Promifcs 

being n 113u(fJeio~, '{]fItI on rUff) a Dop anti IPliH£ tJ1!Jtutfcn ~~~:c=~dtl 
to take bet (tnb;ft1 [ole) to [(LUfe, fiJe ltlhllfi (be UH10' foleJ Woman, to 
&c. p~omif(1) tue 191ainttff to Ulke tJtm [Of [Jet fl)tI~bann 5 marry each 

. . other and 
tben te abenc'O til jfact, thilt l)C bu'O tenDereD blmfrlf to the \\/oman 

ll1atr~ brt, flniJ b.ll) nqu£fteO I;£t to nHltl'y !Jim, but runt rcfufed. 

tlJe refufro, finn nfter\rJal'lH5 martfell the il)cfrulJunt. 
c.~pon non alIllmpllr plfallcll, t~e ([anfe lJ.Ja~ trirtJ 

tlt tf)c ~mrC9 fn Norfolk, finn t{Jere \lH1G il Clcrbirt fo~ tfJe 
Jj!)lainttff, «nO 400 I. Danuges, tbc [[{oman bCUlg tno~tf) 
gooo I. wben U)e Ij:)laintttf (outteD lJn, nnn flftetU.hlrtJ~ 01' 
tbe ii.)eilt fJ of {Jrt 1l3~otlJer \Uo~tlJ bouble thn t ~um. 
t Uno nom it wag mourn in 9rrel1 of ]u1)!Jment, 

([ ) ')Bc(flufc tute aitton woulu not He upon tl)c te~J.~ 
mife of Marr,age mabc bp tIlc [[loman, fo~ tlJe !Law Doti) 
not tntfntJ, tf)ot t!J£ ®utt hi fttluanteO bV Marriage; ann 
thercfo?c fue!) a If)~omife of M ~rrlagc to Oim ia of no Ql:on ~ 
fiilrr:1t(on t!l )Lat1.1, .nnn bp 1£' on[rqnrurc no actton CilU be 
fOHnt!eo thrtfon. 

1...:o;ut 'tlD Oti)HtuJC tu{yre 0 f@nn p~omifet[J to milrtp it 
[QhHll i1!t " brc(mfe tn the QEpe of tl)e ILnU) Marriage LG lin 
'~n)'orm(fmrnt to tIJe [[lomnll. 

(2.) 'Q!J1)i£3 19HJm:[e i~ \.JIJtn fo~ jlnCcttnfntp, fo? tbrre 
\tMu no crrtnin 'Qrlme u!JtFtn Oil iXUW tlJe Maaiage fi)ou!tJ 
tllkc { ffrct. 

'([.0 tl1f)tc!) it tDiH1 nnflllE'rrtl ann fo rrfotbcll per Curiam, J Roll. Abr. 

t!)Jt !)c~e \1)rrc, reci;JJocfll 191omlfeu:, n~ln t!).r~cfo~e flG bet ~~b:71·o. 
tJ!cmtf' to 1)101 UltHl n goon Q[onnDcratton to muke 2 BuIlt. ::'i6. 

tHe l:Dlomlfc OlJH0,'IH02P, fo bp tb€ fame JReflfl1'n 'htg 19~iJ~ , ~ulJL 4:;· 

mife to hr UJ~H3 II fuffiClrnt Q1onfillrrmton to I1MIE pet' I\!>Jo< ~~,J:~~ 31~~.). 
mile lHll'Otl1!J itl t!]i£J Q[afe nu turn flU tn au!' otuer llHttUt11 DickCllr(JJl t 

~Rt zC'm['n~s. vel'. ~olc-
-ann tt]e <.'!:outt nHl lIot oHotn tlJllt '[)dHtlffion hrtturen toe croft. 

Gbbilllcemcnt uf a tW}an tWO of a [[10tlh1l1 in fi111trtUtJL', 
nl~lJ ti)(lt tlJt~ \tillS i1 goon 191Otn(fe, tlJo' t!Jc (('Untn ~imc 
(;f ~j3t1n'fi1~e ma£) not tlB"tcrb 011, cfpeCial:p unce tt)e t9lnin. 
tiff i;\)CtTCO j rU,1t !)e i)iHl otfrrcti to manp Uft, nnO t~flt fiJe 

o 0 0 2 teo 



468 Term. S. Mich. 10 Will. i. B. R. 
rrfu(en, \UbiCf) (tn tlJhl <[are) tuas necetrarp to be none to 
entttle tIJe WJlatntttf to tf)tG actton. 

Nota; lit ban been mobeD b£fo~e fOl il nelU (trial, 
bcct1ufe of t(Je ercrftlbe Damages; but upon }Reference to 
tlJe Cbief Baron Ward tul)O trien tlJe €aure, be e£ttifirn 
tIHlt tbe ~~oU1ire of tlJc [[loman \Uaa wcll p~ouen, ilnlJ 
tbat [f)e Damages lUcre mOle tban be. £tpettelJ, but that 
he did not think them fo exeeffive as to ret nune tbe [tete 
nltt. 

@)o tbe t3latlltiff ban hiS lIubgmcnt. 

Goodwin rverfos Beakbean. 

How many SCire facias againfr an AdminHhator upon a ]jUDgment 
Dayhs thcbrc k.- obtatneb againfi the Intefiate; tbi£; Writ tuas; Tefie 24 
Ollg t to c b bI d' L ' fl. r. M' h I' between the OCto . returna e Ie una: prox POll menlem Ie ae IS, 

Tcl1:c lind \rfJiclJ ltJafJ tbe 31 Day of October, ann an Alias Scire fa
~~.£\;~.n ofa cias \1'H111 taken o~t Idle upon tb,e Dal' of t~e Return o€ 

tbe Brll [[lrit, i. VIZ.) ~ I Ott. WblCb laft Wrtt was teturn~ 
atle die luner prox' pon craftinum amimarum, \tlbtcb 1\lilJ) 
tbe 7th of November. 

<T1 pon two micbil~ tetutttClJ, lu'Ogmellt tual1 agaillii 
tbe DcfenlJl1nt b!, Default; ann tbeteupon tbe llnteaate'g 
~oOlJS lUere token in (!ftecution bp m{rtue of a Fieri 
facias. 

gun now it tuag moben to ret anDe tbe foib 
j]UlJgmcnt, ann to [)llbe JRcllitution, llecaufe tbere Writs 
of Scire facias were irregular; fo~ between tbe ateftc of 
the fitft ann tbe lRttUtll of tlJe lall, tbere wete not 
fifteen Days exclufive of the very Days of the Tefie and 

.. Return. 
'QCo \U[)icb it was anfltJerelJ, that thefe Writs were as 

they ought to be, for there are eight Days inclufiue be .. 
tlDeen tbe Iefie and Return of each Writ; ann tbe £e= 
conll Wttt muff always bear Tefie upon the fame Day 
on which tbe firet was returnable; anb tbetefo~e of mceer. 
fit!', tbat Da!, muff be teckonen tlUice. 

See 1'. Jones 1l3clitJeg, no ~annet of ~bj£alon ca~l b.e mane to tOe 
22.8. ffirttl1 fingll'; tbet£fo~e if eacb attlt IS goon as ft, 

flilntul alone, tbe putting tbem togetbcr ilJall not make 
tbem ittcguhn bp iI joint <!Computation of tbe €tme. 

2 



Term. s. Mich. 10 WilL j. B. R. 469 
QnD tl)£ wbole ([ourt wa~ of tbat flDpinfon ; Co tbe J13latns 

tiff ball ]UbgUlCtlt. 

Holland t"1JerjUs Serjeant. 

A Declaration \1:, ass tlrtibetrD to tbe i)rfentJant in ([u" 1 Salk. 98. 

nOn)? Of tlJ£ ~betiff~ of London fo~ [[lant of 13aU ae· 'I< & 

co~tJfng to tbe '*. @ltatute; ann tbereupon tbe b3lafnttff wt!l. c.1I. 
p~oceeDe'O anD obtatneD lun~ment againll tbe DefenDant If after 

being am in .<lI:uftonp of tbe @)brriffS. . }~1£~:;~sa 
QnD now tt wa{) mobeD fo~ a Superfedeas to tJtfcbarge nor charged 

bim out of W>~ifon upon filing common ')Sail, becaufe two in E~ec.uti
tterms were pan flnce tbe Wlainttff baD J!ubgment, ann ?;e;~~hl~c2 
tbe 191aintiff ban not itt tbat ~ime cl;argcn bim (tbe I)e. fhall h;ve l!. 

fenbant) in'lftecutton; ann biSl ~OUl1[el infiffetJ, tbat finee ;per!edeas, 
bp U)ts ~tatute, tbe ~Iainttff if,; enableD to neclare againtl c. 

tbe DefenDant tn ([ufton!' of tbe @bertff, 'tiS tbe fame til 
)Reafon witb tbe 1.l!>~actice befo!c ; where all!, l~lalntiff ne" 
cloren agolnff tbe i:>efennant in Cull:odia of tbe MarfhaJ, 
if be blln 31unnment, ann bib not ClJorge btm in ~recuti-
(In witlJin two arcrm~ aftrtwOttJ9, tlJ£ Dcfenllnnt baD a 
Superfedeas upon filing (ommon 13atl to tbe action. 
, ann tbe ([ourt beillg of U)at i"ptnion, it l.'tlle UH1S mane 
fo~ a Superfedeas. . 

Nqta; 'ttbe ~tntute. fa, ~bat in all Dedarations a- 4 & 5 Wlll. 
gainft Prifoners by Virtute of any Procefs out of B. cap. 21. 

R. it {ball be al1edged in Cuftody of what Sheriff, 
Bailiff, &c. fuch Prifoner is, at the Time of the Decla-
ration delivered; which Allegation fhall be as effeCtual as 
if the Prifoner was in Cufiody of the Marfl131, &c. 

The King rverfus Albert Al verfl:on. 

By Oil ID~nft of tlno 3;ufficC9, &c. of Middlefex, U)e iDe~ Order to 

ffll~nllt being ,aDjunlJ,£ll tlJe reputED ~at~rt of ~ 'JBil· ~~:~gt~ ~e 
fiarn atlJllD, was tberebp (gargED to maintatn It s U bt(bID~1 the Farher 
tier Wil G fpecial. of a Baftard 

if. ]t reciteD tiNt, Mary Spence, the [[1i~e of Jon~than ~~~:r:~~don 
Spence 9)!1artuCt, tuna tlritb£t£'O of a £®ale '1l3aftaro ~blfO, Woman, bur 
ilnO tIJ11t it oPPCUtCO to t()em upon Qiltb of, &c. ~IJat doth not lay 

Jonathan Spence bEt f;>nabantl tllaij in tbe lltinl1'g @lcrbtce ~::b~~~ 
11t Cadiz in Spain, ann not wttuin tOt "tug of England'~ was ~eyond 

Domt. Sea l-orty 
,\ CCk5. 
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DomintolU1 .. at t~e '(!Iime mben tbe f,lin Child was be
gotten or born; wbfci) fD~nft WLl9 confirlU£tJ upon an 
appeal. 

ann nom it wae mouctl to quaffJ botb tbe fain i'~tJet9', 
... IS Eliz. fJccaufe tbe ~tatute oJ< 18 EJ,z. COllCftutng 1Baffarn QCbtl .. 
cap. ,. tlJfl1 Dotb not ftten)) to U)hl \!rare, fo~ tbe lullt((:fj babe no 

]uttolJraton, but whete the Child was born cut of lawful 
fl}9tlttimoflp. I 

]f tlJiS [[loman fJun been beHbere'll alone of a Child 
without crying out for He]p~ 'tu; certain tufa WOUlD 
not fJilUC been jf'elollp wttl)hl tbe @>tatute 21 Jac. cap. 
27· tho' 110 JF>~o'of coulD be maDe tbat tbe ~bilO tna~ 
bam nCil'll. 

(~.) 'QJ:i~ impomblt tbcte tbouIl1 be a reputed Father 
when there is a known Father of whom the Law takes No
tice ; ano tbo' tlJia Q.tbill1 mil~ be a· Baltard tn RegilrD to an!, 
BIlJbt of Inheritance, pet tbat fa not fufficient to bltng it 
ll1tttJin tbe (ttol1ufance of tbe 31ufitcefS Of tbe Weace, bp ditr c 

tue of t[J[~ ~tatute. 
(3.) 'Q[be tbtr'O <!ftceptfon lUas to tbe fo~m of trJ£ £ll)l~ 

nft, (viz.) fOl tbat it ta not olletlge'O tberein, tbat tbe 
lPu9billl'il mae beponn @>£t1, fo! tbe Space of forty Weeks 
before the Birth of the Child, anO 'tfa not fufficlent to fap, 
tf)at be tung bfponn §J£1I at tbe Ql:ime of tbe Concep
tion, benmfe tbilt ts wont in .mature cannot certatlllp 
be known. 

ann fOl tbia laff BeaCon onl!" tlJefe ®ll.'terS ltlere 
quafiJen; (:ut tue Qrcurt liountl ttl£ IDefen'llnnt bp JRe
corr~lif£lnce to flppear at tbe ne.tt muortec,@)effiom; fo~ 
Middle:ex, brinn- inClinable to b~tnlJ tlJe ~are \Ditbin tbe 
]intent of toe ~ratute 18 Eliz. beeau(e of tiJe frequent 
S;~s~trcl)tff£) of tiJIg lLtinn wl)teD babe ,bappenen amolllltf 
~rnmfm3 [u{tUc£'. 

Hey lin rverjus Haftings. 

) Mod. 425. ] Ndebitatus afIllmpfit bp Heylin, QfreClltol of one Read a 
~v~a;;~ ~. @)fl'OIer, agatna HafHngs, fo~ ~ootl~ foln bp tbc (alb Read 
conditional to tue Defentlilnt. 
Pro.mifciliall firhe {)efen"Oatit plea'OctJ non affumpfit to tbe flI:e(fa~ 
l'CVIVC the • f ... A fI1: • b f2T'" I 
Debt, and to~ m fa aex noos, tlutl upon ~bltlfn(C at t e "",rta 
bri ng it out [)efo~e. 
of the.Sta-
tlltcofLimi-
tarions,"- Hole 

. ., .•. 
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Holt Chief Juftice. '{[{Jc ([are lU,lS tlJU~ : 
if. '([be 1~lilintitf mcctmlJ luitb tOe iD£fcnlJant Ha((ings, 

Drnttlntlci) fo muc{J ~ol1r!, of bim fOl Saddles tnf)tclJ be 
bougbt of tbe Tef1:ator mo~e tbtlll fix Year~ paCt, bffo~e tbat 
~fnte of t[Jl ir 9}3c£tiltlJ. 

([Ire [)efrnnont brntell tbllt eber he bon rudJ ~oon£l of 
tuc ~£ffnto~, but Plomtfrb tbat {)C Ulouitr pap tbe ~Iafntitf 
fOl tbe ~allOfeg, if (Jc couIn p)OlJe tbat be (tbe IDefentJant) 
btllJ the.nt, u: b{Cb tbe l~filfnttff fuUp Plollttl at tOe ~tt.al, 
ann ban a ([1nnta. 

~lbereuPt.llt a ~are mali mane of tbiS fpretRI ~attel' U, 
f[onfent or batb t~artteg, til be betcrmineD bp tbe i)pinion 
of toe Chief Jufiice, anD ttf ~£rni(f tnas to follow toe 
0uccefa of t bat iDetetmtrurtfon; anb now tbe <!tafe tlHl9 
mobrlJ tn ~OUtt, Ill' tlJr Dttr-ctton of tbe Chief Jullke, to 
bear tbe tDpinion of tbf (ftbee Jintrg£B. 

(!fJe ~(ftnt in Lam maB" 1mblt"tt tbis cOlllJitfonaI ~l11e 
ulife mOnt upon abe iDtntal of tbe Debt tJfmantJeD, 1l)oUti:f 
rebfbe tbia Dfbt, n-o-tn tlJc €onbition nf tue 191tlll1ift wag 
P£tf"~meD, (viz) b~ @lo'Of crf t~e DeLlt,. (0; i1~ to b~ng it 
aut of tlJe ~tntlltt of ILtolitothm!J. 

]t tooa abmtttt'O It!' Oil, tbat if tbia conbitfo-nnf ~~a. 
mife bita rembe tbt Drbt, tbtl" it ttHlS nUlllt to tbe <!Eteen .. 
ta~ ann tbe iDratb sf tbt 'CltcftatO'~, pet it lnaG fUt1iCiftlt to 
maintain tbe ]ffut, (viz.) 'EC.{)at tue 'ir£ffi)t.o~ AffLlmpGt~ 
bee.lufe tbe- ~omtre ntn not gibe tm!' nrm €:mfft of actton, 
llttt an., rem.cll tbf olll QL:auft,. nnb tu't1i~ of no ot[r£r CLlft 
but to p~£b(nt tbe '15ar bp tbe @Jtottltc of JLfmttattEmS. 

Nota, i[lJ,at 2 Feb. 10' WiJl. 3· Anno 1698:, Qf:l. tbe 
lUllgfS llf EITglznd met at Serjeanrs hm in ChaM~,..1ane 
UP,Otl tlJ'~ QCa{e; llnbJ tf)£p.aH agrub m fDpfnfolt, ttJllt tbt.· 
i!lltUlttfe, tfln' conilitimttf., (URtI finn the ([Oflbttton l8a~ 
p~tfOmteb) bin rr\)iUt {tbl IDdtt anI) Jije:\1mt t~e '11531: bp t~e 
@1ta:tutr; tln:b' tOot a btfIte 9tknollllrbgdttnt If tfJe Dfbt 
lIttbjrt fir Featfii ef tP g:lJMn, ts; fufficient to uiribt it, tmlT 
ll~bant tbt @)tatlrtt" ~'W.l mnn lW~t).mt£t waf maDs. 

'l:f}at t~ CMlbttioud ~fe amtlt1ntelt to a [[tattler 
of tf1£. @)tatllte;, al1~ tba' Itt! l~~mtre tt1t\tf mane, pet an 
SCiutoll1l£ttgnltttt of tbe Debt hl an Ctlftmtn of it nem 
1;3H1III ifr. 
" -~tl: tIJc ~hlintitt bill' ]UlIlJUltnt. 
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Lacy rverfus Willianls. Intratur Mich. 10 Will. 3. 
B., R. Rot. 586. 

~ Salk. 568. ERR 0 R of a 1ubgmet1t itt C. B. upon it fpedal <r1et'. 
R~~;~~Y niH in <!ejectment, in lubicb tbe ([nfe appeoren to be 
fuffcrcd by as follotuetb: 
~~TJ~n:~. jf. vViJli~m Lacy Qffq.; tuas .Qrennltt in fpecial 'aratl of 

g tbe 1L1InllS ttl Somerfetfutre, bemg tbe ILanl1G now in ilue, 
fifon, (viz.) Qeo (Jim ann tbe I!>eirs ~aleS of bi£S 'l6otJp, 
upon tbe 'l6obp of Sufan, biS [[life, b£lJottrn, 1Remainner 
to bimfelf anb tlJe llJeitS ~ales of tbe 150bp of btss fatber, 
)RemainDer to biS own rfgfJt l!>eirS1. 

* Who was 
made Te
nant to the 
Pr,aipe by 
Lea[e and 
Rclcafe. 

WilJiam Lacy bun ]lffue bp biG mife Sufan, one Daugh
ter named Sarah (tbe IL£ffo~ of t{Je WlaintitT) ann no mo~e: 
ann being tbuS (eifen, ann intenDing to make J.iPlOtlifion fo~ 
tf]e fain Sarah, a Writ of Entry wag b~oUlJbt tn tbe Poft, bp 
George Keat, returnable tn Michaelmas· Term, (viz,) In 
quindeoam Sancti Martini, ann tbi£; tuas againff * Miles 
Corbett, lllbo appeatell a9 of tbat 'QCerm, anll UOucbell to 
marrantp tlJe fain William Lacy, tbe €cnant in ~atl; anb 
tbct£upolt a Summooeas ad Warrantizandum (truen, retucn" 
able Octab. Hillarii follottling, tubfcb is; tbe firff Return of 
tbot ~etm, tuben William Lacy appeareD bp marrant of 
attome!', ann tlOucbeD to [i[tarrantp tbe common [loucbee; 
anD tb£ JRecoberp wa~ perfecteD ann enteren on Reco~b ill 
common jfo~m. 

1But it waS founn, tbat tbe Leafe and Releafe w[Jlcb 
William Lacy mabe to Miles Corbett, to make bim ~enant 
to tbe freebolD, \nag not erecuten till long aftet MichaeI
mas· Term, in trbfcb tlJe [[lttt of centtp tuaa b~oUlJbt againff 
blm, (viz.) about tbe 13eginning of January ne:rt followtng-. 

00 tuat tbe general mueffion tua~, Wbetber tbbl \lla~ 
a gooll JRecotletp, Ol not, tbe dtre~ tubereof were Declarell 
bp tbe fain William Lacy, to bfs; Dougbter Sarah, anll bet 
{petrs t ann be afterwarDg lliell tuitbout anp otger lffue; 
anll Lacy tbe Defcn'bant in tbe o~flJinal action, anD l0lafn~ 
tiff in tbe [[lett of Qfrrol, was; tbe ne:rt '16lotber to Wil
Ham Lacy, ann claim ell tbe !LanllS bp [lfrtue of tbe 010 
<!fntail, (viz.) O~ lPeir 9}t)ate of t[Je 160llp of tlJeir fatber. 

'{[be £Dbjec1(Ol1 fnlinen all ,a~flinff tbe lReco\J£tp \nae, tfJilt 
Miles Corbett wbo lUa~ mane \tenant to toe Pr;Ecipc, baD 
notbfng in tb£ lLatt'O~ at tbe flrime of tbe Return of tlJe 

1 [[1rft 
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[[1ttt of .entrp, ann rrJercfo~e toc JR£co\J£tp ltHU1 of no <!Ef· 
ferr, otbcrwtfe tOan llP Eftoppel, Ol <[oncluflon to tue ~l1tt 
hra 0,,0 19?1bic,S tbcrcunto; but tut' iDefentJollt l1H15 llef~ 
tber Wattp o~ J~~i\Jp to tt~ fo~ lJe claimen IIp a ~ttle jpat: 
tlmount, . flnn tber£fo~e 09 to btm t[)iG JRccobcrp waG 11oin. 

gnn it lUaG infifien, tl)ot tlJe mrit of Qfntrp nin ipfo 
faClo abate, becaufe t~e ~enaJtt to tfJat [[Jtlt (Jail l1ot{JtJllJ * Ed 5 
tn tbe lLano:, uuo to p~obe it~ tbe <[arcS) in tbe +: warlJfn I tI

. 6. ~.j .• 
mere citetl. 19 Ed. 4. Ii; 

18 Ed. 4. 
17 H. 6. 19,2.0. 3 H. 6. 34. I Roll. Abr. 86 5, 

13ut it wns nnrrctl, u)nt if once tbcre ban been a gootl 
Tenant to the Pra:cipe, fJia aUenation aftertnarllg couln not t B k 

burt; no~ if be ll)Ollln futfer anot1)rr Jl\l'CObCrp againll btm Bri:f,°pl. 71; 
upon a puifne '(iLitle~ fo~ tbat wouln be t fraunulent. 77· 

anti in tbla <[afe tbe <Ilouc{Jer mull ltkrtuife be \lotti, be, I Inft.102., 

cilttfe tl)e (!tenant, at tbe 'Q!tme of tbe dloucbet, {Jan no· 3~d 
tbin~ to warrant; aniJ t1 [lollcl)rt ia ill lLieu of att action ; ~I B·.~: ~:. 
ann here tbe '(tenant IJatl no QJ:aufe of action tl1bel1 be matle 49· 
tbc [lollcVrr. Hob. 21 

')But tt tuilG aiJju'O~ct1 in tbe <!tOlitt of ([ommon li!>lcas, 
tbot tf)iG 'O.1il9 il good Recovery, beCaufe befo~e tbe Return 
of the Summons ad Warrantizandllm. the [l.ouclJce came 
111, ann tlJC ~et1flnt to tlJe Qc..tttt trJiH; t[;rnant of tlJe Jfr£e~ 
bOltl, ann ban a fufficirnt Qfllilte to \uattant, tlnOupon 
tnbtcl) tfJc [~Iattntttp nm operate. 

anil tfJis lunrrOlent tutl~ now affirmet1 in B. R. per to .. 
tam Curiam, 

Ppp DE 
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Brown and Burton tVerfos Franklyn, the I(ing's 
Protlpr.· In Scaccado. 

Pr~7.C .or ~o pR~bibidom t~ t~e (ttJQft ,of Admi¥alty, fU!JlJelhng 
~r17.e IS Wlt~- the .@>tatut.e of Ric. ~. anb that '~Iea~ af~ter~ rnt~~n~ ~.. . V~.. 

diEtionofthe :paf_:on tbe€.afe ,f(l~ tbe .~,6nbetfiOtu of anl' ®OObS 
Admiralty.. o~ ~et.cballniIr, as .aUo t{}e 1fIrtitl~ of tbe@lt1pet= 

tp of a,np Qi50011f, .&c, aun t-b.e ([ olJutfancf.' tbneof bel.ong" 
ftb to tbe flUng anb btll QrtOlUn, ilntl Ret ttl be trittl befPle 
tbe Qnmtral, &c. 

flCbat nebertbelef!l tbe i)efelltlnnt befng fbe King's Proc ... 
tor, ban libellen agafnff tbe It!)laintiffll In tbe Qtlmiraltp con. 
cernfng t[Je W~opettp of a certain 0bip callen tbe Francis, 
anti ber jfurniture, 811 alro of 6000 Chequins of fo~eign 
~onep, 200 Elephants Teeth, ;00 ~iecel1 of ~ufiin, 300 

J.I!lieces of <ltalUco, &c. Ubi revera navis prreditt. fait 
Wrecca Maris ill tbe Eafi-Indies, out of tbe Ilting's iDomi. 
ntons; ac ubi revera navis prxdict, anti bet 1L0abilla, were 
not tbe ~OOlJfj of tbe French King, 01 of anp of btl1 8Ub .. 
jeffS, Qi;nemiefj to oUt $ing, but lJin belong to tbe @>ub= 
jetts of tbe Il\tull of Portugal, wbo ts in gmftp \DUb us; 
ac ubi revera all tbe faitl fo~etgn ~one!" ann toe ~oons 
anll ~ercbal1btre afoltfattJ.. came to tbe J1)antls of tbe 
~Iaintttfs fuper terram tn tbe Eaft-Indies, ann there were 
bp them fOIb, &c. 

mpon 
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([tpon opening tbi~ Cltofe, tbe faa appcaretl to be 

tbug: 
ff"m:be }\!)laintitT~ were MaO:ers of two Ships belonging to 

the Eaft·lndia Company, ann being in a Port tucte tbrp 
ban 3lntentgeltce, tbot about tbe Wand Joanna, tucre \tIas 
il ricb French Ship \Dotcb milJ()t camp be (urp~tren; anti 
nccotDinglp tbep faUen tbitber, anll founll tbe Ship moole, 
but ffrannen neat tbe Shoar, llnn tbe Ship'£) <[rew were at 
Lanll. 

arbot tbe }\!)lafntUr~ Janbell tbelt 9}!}cn, ann furplifen tbe 
<!Eltemp on Shore, nn'll founn tbe Chequins qufIun tn tbeft 
Cloaths about tbett ')Bobte£), anll tbe Bell of tbe ~ootJ~ 
lUcte in tbe Ship where the Plaintiffs took it, ann (nougbt 
all owop, but left tbe ~btp bebinll being {fronneD. 
~be .fE2etns; whereof (omfnlJ to England, it being in tbe 

'QI:ime of War between the Eng1ifh and the French; t~e 
IDefennant bp lLibel pUtfuCg fo~ tbe ll\il1g in tbe Cltoutt of 
Admiralty to have the Ship, Money and Goods condemn
ed as lawful Prize, (a~ a W>erquifite of tbe Admiralty) anll 
occo~ntnglp after general Unmonttionl1 011 tbe Exchange, 
a~ ufual tn fucb <.t~fIZ5, 011'0 no 1»erfon coming in to claim 
@!opcrtp, tbere wag a ~cnten(e tul)lZrcbp aU tbe fain 
flCbingg were con'Oenmetl a~ lawful Prize. 

gntl upon tbat ~el1tence tbt9 ·libel wag founnen agafn{f 
tbe l\31aintfff~, cbarging tbem tbat .all came to UJeic Il)ann£$, 
ilnn tfiat tbe)? ban imbeitletJ tt, anb conuertcn tbe (arne to 
tbeir own ([tfe, ann tbat tbep mtnOt account fo~ the [lotue. 

ann now it wag tnfiffen fo~ a Prohibition, tbat it wag 
unreafonable tbe t9lalntttT~ fi)ouln be conclUDen bp tbe 
~£ntellce upon tbe genctallLtbel to which they were not 
Parties, neither had they any Notice thereof; fo~ fit tbat 
fltime U)ep were in tbe Indies; an'O tbctefo~e it wag mobeD, 
that the Plaintiffs might frill have an Opportunity upon a 
Prohibition to try their Property, anb to (onttobert tbefr 
lRfgbt ilIJilinft tue farn €;)entcl1ce, if Prize or not, anD 
tnbetlJcr tbe «apture mag at Land, or on tbe Sea. 

finn tue c.!tourt fncluHtJ, tIJat tf)e t~)fnfntiffn ougbt to 
babe an IDppo~tunttp to be {Jcarn, ann to (Ontrobert tbe 
~otter of frlltt; nn'O tlJcreupon a IDilP mu;.t apPOIl1t£tJ to 
brat a Civilian upon tbin £[4urffion. 

if. [(111)ctlJ£t tlJe IDltlfntiff9, upon tlJig lLibel tJl'pcnniI1rr a, 
gatnil tlHtn III tl)e QConrt of anmtralt!', mhJ{Jt Controllert 
tl)ftr 12)~opettp tDere urrn(nff tue ij!cno~ of tOe firft ~en, 
tener. 

P P P 2 
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aiti) I.1t ohotbrr IDap Dr. Lane acqunfntetJ tbe <lrtllttt, 
tbnt it wag tOe (onaant te~a(Uce amolltJff to em to ainnit 
of appeols from fncb general @lentencCfj fOl Pri:z;e, aitn. 
tbat tbe appeltallt~ were aliuaps let tIt to cLlnttobrtt 
their lRfglJt, DUi) to nifp~obe the Prize, ttottl1ftbffatttlhl~ tne 
~ent£nce ; becaufe upon an appeal tIJeit~etbotJ tnil~td 
£~bibft new tlll£O'fltioIH1, ann tberrupOI1 to receitJe it~tti 
ann fartbrr w>~oofg, fo tbat tbe ~aure tnns manp 'm:tme'~ 
011 oWer 'aLbtng b(fo~e tfJe Delegates tban lUbat it lUaS) at tot 
'Qt:itne of tbe uta @lenteltce. 

attn it tua~ t{,en, Inane appear to tbe ([OUtt, tbat tb'e 
~latt1'tiffS ban attuaU!' lippealetJ from tbi6 @leuffllee ot 
([ont1emnation fo~ Prize, imn fo fuere in tbe p~oper ~etbota 
to contro'bert tbeir lRigbt. 

[mberefo~£~ ahn fo~ to at tbe ,Q!ourt a'p'p~'£bentJeb (a~ it 
tua~ infiffe'O on toe otbzr ~itle) U)at Prize o'r no Prize lDtl'j) 
a ~atter not triable at <lCommort lLaw, but altbg'etbtt 
apPlop~ta't£l) to tbc ]urt£'tltttion of tOe atlmfraltp, 
~be w>~obibftion fua~ tJclltetJ. 

5 Mod. 45°' Ml·.,.r; M I 
Libel in the ac lIn rveYjus ou ton. 
Conliftory 
Court at York 
for Tithes of PRohibition to tbe Confifro,ry Court at York, COl 'f.fJat 
L~nds ~erc, Moulton ban ftbcllen tbere agafnff Machin, fo~ ~ttbell 
~ef~n~a~t of JL,nllnS IpfntJ tDttbtn tbat [)focefe, tubereag be (Machin) 
lived in Lin- fiber. at Lincoln within the Diocefe of Lincoln, anb out of 
coIn. the Diocefe of York; ann tbereupon be fUlJgeffcn tbe @>ta~ 
* z, H. 8. tute +: 23 H. 8. wbi.eb p~obil1itfj tbe Qtiting anp Werfoll out 
cap. 9· of big p~op~r i)tocefe where be Itbe~. . ' 
Godb. 191. . {[be ~tutb \11£16, that tbe W>lafntiff tua~ accftlcntallp at 
zBrownl.IZ, York, on}) Wall tbere efteb bp @)utp~tfe. 
~~l~~P~erf. aun 110m tbc muellion tuag, mbetber tbe ~uft tuag lo~ 
Rocheftcr. cal, _ an'O mun l1eeetftlttl!' be b~ougbt in tlJe Diocefe of York, 
Hardres 421 • fler(1ufe tbe Lantl6 out of ltlbtcb tbe 'QCttbr£{ arife Ite in 

tbnt £Dfocefc, or whether the Suit man follow the Perron 
according to that Maxim in the Civil Law, Forum fequitur 
reum. 

ero. Car. 97. ~jjt \UfUl fnfiffcll fo~ tbe iDefenbant, that this Suit is lo
cal, linn eouln not be mafntainetJ out of tye iDfocefe tubere 
t~e lLanng lie ; ann tbetefo~e tbt~ ~are !fS not h1ftbtn tDe 
~eanfn!J of tunt ~tatute 23 H. 8. 

I 
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([be [)efinition of tbe [[Io~n Diocefe h.1 110 otb£t tban 

]urifdiCtioo, and 'tis the Locality of the Lands which gives 
jurifdiCtion, anll t(]e !'tllltrt being ctten ttl tbe D; orefe 
tubetc tbe Lanna He ia ettell tutU]!n tbe p~opcr ]~trt9tlftti: 
.011, for 'tis his Landq which fubjeCt him to the Jurifdi.::1ion * I ~evl~t'L 
of the Confi(1wry COllrt at York; -1< tDet£fo~e if II Wan libea 96. m Pamt. 

tn a @I~(e lUberc tfJ\?tZ ttl ,no.]ltth:Hlirtion.oIJer tbe -Q.Caufe : ~~o~~~ep> 
(aa tbe JP~ail\ttff ootlJ: t{~ tYJta <!.taff') be mopnnll mull be ~ B/ownl. 

(tteO to tbe ~lace 1tJhiclJ lJatb 31utt~tltrtiolf, otbetlUtfe t~ete ~V:· lEt 
wtll be it jfnHure cf ]ufiice. 57~~C 1. n, 

3lt ttlLl2S (at\), tbilt tul]en a~an batb ILntl'ti£t tn GUf Dio- 2 Brownl. 

cere, anti lfu£~ 1n anotf)er, be l'tlilp [r£ fU'el1fOl tbt ~ttbea of 2.1' 28. 

tuofe lLan'tlS in tbe Qton(i{fo~p Q];outt of tbat IDiocefe tub ere 
be rtbc~. 

Et per Curiam, (!Cbfa @luft bl local; anti tbccefo~e of 
Jaeceffitp tbe @Iafnttff muff be fubjca to a Q1:ftattolt out of 
tf)e Dtoccfz tu~e·re b~ IHlea-, .... ~ ·e.J.f~ tb·e i).efentHlllt 111m be 
ltJitbout Remetl!' fo~ 'bhl ~itb~. 
~ w>~obibition tua~ O£o(e11. 

DE 
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The King rverfos Dr. Burnell. 
* 2,5 Car. 1. 

~~f;c:her a INformation agatna tbe Defenl1ant fOJ not taking tbe 
Ccnfor of i'atbS purfuant to the @tatute ok 'l sCar. 2. b~ tubfcb 
t~e Collt;ge 'tiS enacten, ([bat all Perrons admitted to any Office 
~n;tY~~~f,. {ball take the Oaths of Allegiance and Suprema-
beer, and fo cy, &C. 
bo~ndh to lin tbiS CltaCe a fpecial [1etl1ict wa~ faunn, wberein tbe 
~a~h~. e ~atrnt granten to tbe Phyficians in ann about London, 
t I5H. 8. lUas ret fOltb accolbing to the etatute tIS· H. 8. anb that 
cap. 5· the il)efenl1ant on Cucb a Dal' tuas cbofe one of tbe (lten= 

r(1~S of tbe QtoUege of @bl'ficians, anb tbat be ttCetbet1 
tbe @)acrament tIJe n£Jt Sunday aCttt the Qf(effion~ but tbat 
be ban not taken tbe Oaths, a$ l1irectetl bp tbe etatute 
25 Car. 2. &c. 
~be alue(Uon was, Whether a Cenfor of tbfS cztoI= 

lege \tHU, an Officer wit bin tbe 9@eanfn~ of the fatD 
Statute. 

gl10 tt tuas arrrUcb tbat be was, fOl tbe [[1o~n Officium 
p~(ncfpallp implies a Duty, anO tn U)£ nett letare tbe 
([barge of fuCb IDut!'; anO 'tta a )Rute, that where one 
Man hath to do with another Man's Affairs againfi: his Will; 
anb blttbout lJiS lLeabe, that is on ®ffice, ann he wbo is 
tn it is an IDfficr:r. 

flCbat tbe litfug (}atb t{Je ([are of tbe W'et(onrl of bill 
eubjeff9, anti (onfequctttlp of tbrir Healrh; nnD tbfS i~ 
calletl Munus officii nofl:ri in the King's P~Hent, founo bp 

1 tbe 
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tbe 3lurp, anti bp that lE>atent be batb tlelellatel1 fo much 
of bin £!Dffice unto tbofe Cenfors, wbich COtlCetlHl tbe Phv
ficians in unO about London in genftal~ tUtti be is Ult flDffi. 
cet rubo~tJtnate, wbO batb anp ntiatt of tOe Jl\tnn'a publick 
441r~ ~JeB'atetJ to bim bp the Jl\tni,T+ 

:lDmCCtll ate tJUUnguitbetJ into Civil a.nd Military, ftC" 
tO~'btnl;l ,to t(;£' matu~e of tbeir feberal f!:tu{fS; an}J ,~·~etp 
~alt is a pupli~k IDffic£t tnbo bath an!, iI)utp ~oncetntt1g tbe 
~UbUck; anti be t~ not the lefs a publtck i)m~er tnbf~~ biS 
.gutbolitp t~ "n6,{(11 to narrow ILimits, b~caufe 'ti.l tb£ 
Dutp qf flt~ f>tlite, ann tbe .taatUt~ of tbat Dlltp, tubt~fJ 
makes.; blm a pu~UCk fJDffiC£t, antJ not tbe ~~tel1~*1f bfS au~ 
tbo~ftp. 

3ltUJaS arlJ~elJ COl tb~ ·iDocto~, that no ~tItt£) \nete Econtra. 
within tbe 3lntellt ~,f tbe t6lhltute ~ 5 Car. 2. b«t fucl.J ~icb 
rdaUlJ to the Re;v~nue, o~~!.1 tbt Coafervation. of tbe Peace" . . 

inD tbiJt particular l\!>Cltp£tJl 'renteD fo~ p~rti(ulal: @utpo, 
fes were not JDitbtll tbnt e>ttltute. . 

'Vtb~t tbe i)\1£t.figbt ann 3lnfpeIfion of Medicin~s t~ P~f: 
Date in ita J1!1ijture, tllJtJ nQ mo!e tbClJl tlJ~ CJr~~e of a 
,~cbo,ol"D1"lle~, It Jnil1lJ J1 ~attet Wbtcb C4n~etnetfJ ~tl pat:: 
ticula~ e>c~~:nce.' 

~bnt he tnbo is t:b~f£n iCeo[or call1t,otre.fUfe o~ abOt" 
tbf celfttJPtJ, ,(HlU btit ~f.l\J1£t itS tlJit(J JaeQ,1€{f to tbe ~bp= 
fi~iBns ~n:O ·~trofl)£fati{'tJ, ant in t.bnt oUl!' about tbfjr ~&s 
l'tctnes, ttJt tJA.1tanp [[la!, toucljtng tbetr ~,O~t)IS. 

31t ,o •• ,etn~ UJ~t~ ${ttllnntl Q\rt, ann Ilotbing £Ire, ann 
in t~tf) Bcfpect is tb·e Came\t1itb 11 ~tane; .anl1 itt mtll1p 
~ta'f~ tbet~ ate ]Jllqutfito~a of tbe lfke IEUlWtf, anti 
113Qtuet£) gibe" bt' fellernl act~ Df @auiamel1t of pUlliffJ· 
Wi In ~at~etS or ~tanc; a!l fo~ 31nRance; in tbe ([{lfe 
-4Jf Barber-Surgeons and Goldfmiths; anti PEt there were 
nelJ£i: tbOAlgbt t.O b,eltJitbin tbill ~tatut~. 

~ut1 l~lalp, ~,{}i6l is 110 t@at£nt,!'ftlce; UJer~ fs no £lDntb 
l1nl1e~~tI to tJ, ilnn tbe ~enfo~~ babe tJo~ r~larlJe Ull ~". 
tholttp ilS tbofe e~cepten bp tbe ail £~.p~~ap. 

Adjou,natur. 
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London City ·verjus Vanacker. 

5 Mod·43 8. THE i'cffntHmt tntHl' C!)Offlt one of tbe Sheriffs for 
I, Salk. 142

• , the Cicy of London, bnt refufell, ann therrupon all 
~~~~~;o~~ acrton lUtlG b~oU\J!)t fl!Jfltnll htm in London, in t{)£ 9}&npoi9 
By-Laws, ([Otltt,flllll tn t()( jf'1tHilf of tIJe Q.ton.lo~ation, fOl tbe Fine 
~~~.to make of 500 1. fl((O~OtIlJJ to n By-Law: ann upon an Habeas 

Corpus all tbin 9W1lttet UH1!3 retutl1£O Into B. R. ttJIJtcb JRe::: 
turn conUfitn\J of frbetnI <[UUOtltS anD 13P=lLatus in Lon
don, wag ber~ louIT; but tbe following Qfrceptiona tuere 
taken to it. 

C I.) Jfo~ tl)at a Cufiom is returned to amend old By
Laws when defeB ive; anll fo bp dHttue of tbilt <!!:uftom 
tbl~ '15p=lLatn tuaa mane, 20 July, about tirt!' ~eutS fillce. 

TheBy-Law, [[l(jiclJ '15p:lLatu i!1, t(Jat no Freeman chofen Sheriff, &c. 
:~~el~l~~'not. (hall be excufed, unler~ he vOluntarily,rwear he is n?c 
b worth Icooe I. and brmg fix other CHlzens to vouch 10 

like Manner on their Oarhs, that they believe it to be true; 
and if he openly refufe to take the Office, then to forfeit 
tbe Sum of 5001. (viz) 4001. to the City, and leo l. to 
the next Man who fhall hold the Office. 

motu I bta hl not il Ploper 0ubJHt fo~ a '15p<JLaw, be, 
enure tOe UDolllrr of nltlkil1lJ By- Laws (onfifietb in tbe <Iro~: 
po~atton, ann HtenD£) no fartlJer tfJOll to tubat COllcerns tbe 
gooll tfJft£Of; bat tfJC @)beriffUliclt of London anti Middle
fex was:; a particulot jfranrfJffe grantrtl to tf)e ([tti;en9, 
&c. ion\J aftt't tbrl' tune in(o~po1ntc'O; anll tbe £iDffice rtf 

T. Jones 145- ~()rrHT of Mlddlefex 19 not \uiti)tll tuctt lLimft9 o~ lutf(= 
bfttton, tbet£fo~e not WltfJin tlJc ll30\1Jft of theit '15l',lLatn~, 
tobitl) lao\tlet cnnllot nUllo brvonll tbr ILimitn of tbe 

,.. Moor 56;. * Q[o~pO]atton; anll if tlJe ~lJeriff\1Jf(k of Middlefex is out 
Godbolt 1°7' of the lRrdcb of· tbig 13p=iO\lJ. ann tbe ~!JrriffltJi(k of 

London \1Jitbfn it, pet t!)e t11IJol£ 'l6!"lLatu ia bOitl, becnufe 
tlJe J\!)enaltp i~ entire. 

I Rep. F. (2.) {[he!, ()a\)e bp tf)iG 1Bp=lLalU cOal1gell the Jfo~m ann 
~ Vent. 18:;. SJ3anner of cf)Ufing ~brrlff~, \rJbtcb bp tOrte ®li1nt tnn~ to 
c!~~cr 121. be bp QI.:ttlifUn; but tIJe 'lBp,lLntu \Jt\Je~ tbe (!fleffton of one 

of ti)£Ol to tbe Wapo~ fo~ tlJe {[(me Uell1lJ. 
(3') ~biG '1B~:JLatu fa ullteafonable, fo~ tbel' bnbl' lLibert!' 

to cf)ufe on!, Jfreemon qunlifien, ann tbnt lllftbolit nnF Qtt· 
ceptton of Ideotifm or old Age. 
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(4·) an Q)arb fa tmpofen tip tbi~ 15p,JL,atu, l1lfJcreas an 

Q1ut{Jo~ttp cannot be giuen bp a 13p#JL.am to anp ~an to aD: 
minuter an IDatb. 

(5.) fiChe 3lnjunctiolt to blfng fix other Citizens to Godb.pl.u6. 

vouch, on !lDatb, i~ ftm mOle fttralJagunt., fo~ 'tta tmpo& 
{ittg on anotbet tub at tbep wbo mabe tbe 16p,lLam babe no 
Womer to no t 13efines, thore <r1oucberg muff be '-!tftiicns, 
lllbo are cnUtlen to ~art of tbe jf'ine, (viz.) ~att of tbe 400 I. 
fo~ tbat goe~ to tbe CleolPo~atton, ann thep muff be fllch 
as tbe ~apo~ anD alnermen lball apPlobe, tubo ate lUte:: 
lUife ~etfons intereffeD in the jflne, anO tbetefo~e none of 
tbcm Plopct 31ungrs. 

(6.) "ftff:$ not PlOlJineb bp tbfG 15p-lLaw, tbat Jaotice tlJall Keilw. JIO. 

Ile gillen of tbe ~Iection to the Jl!)erron eIrcteb; but the ~4~.oll. Abr . 
.fo~feiture ia to incur bp mon·acceptance of the ®ffice Dyer 240. 

witbin fucb a ~ime, tbo' the Werron cbofen baD uelJer anp ~:~h7~6" 
moticc of tbe ~lectfon. 187. " 

'~is true, cUerp ~embet of a <!to~po~atfon is bOllnlJ to Stylc1), 124 

take 5flotice of toeft 15p,lLaws, but not of flJel!,' collatetal 
,fracf mbtcb atife~ in <!tonf£queltce of a '15p,JL,atu, aa in 
thi~ ([afe, tbo' UJC iDefen'i.limt tg to take Cleognifance of 
tots 15!'·JLow; pet there betng one e1ecten befo~e bim tubo ero. Car. 
ban patti tbe Jfttle, tbe ([tme of a feconn <!Election is in· 497· Ii R 
certain, ann tJepel1n~ upon the @Ieafure of tbe ~opo~ anD ~~.o iane~P. 
9lbermen, ann tlJetefo~e no ~on cun be bounb to take Jao- verfus Tinr-
ttce of it ex officio, o~ of wbat hl none at tbat ~tme. ny. 

gun in tbta ([aCe tf)e e)3npo~ anD alDermen are to be 
3lunnes of the }Reafonablencfa of tbe ~rcufe, anb tor]? 
ate tiketuife to bnlJe tbe jf'lne; fo that tbe ~afe is, tbofe 
betp ~er(oltS tubo ate to bauc the ~OIt£P aa fo~felteD fo~ 
not acceptfttn tbi!} ®fflcc, ate to be ]lunges, tnlJether tbe!' 
lllill babe tbe ~one!" o~ not t lit wa!} fo~ tbat 1&eafo11, tbat . 
in tbe Q[afe between toe <!tompanp of Stationers ann Salisbu· I toll. Abr. 

ry, their '15p,ILO\l) ttHlg beln bOi'O, beCilufe tbe <!tampon!, ~1:~ch 179. 

lUl)o tuag to baue tbe Jfine lUere 31l1nges of tbe jf'o~feltttre. Sid. 115· 

IDn tOe otbet @)itle it waa fain, tbat tbe m.uetlton is l1ot~ Econtra. 

[nbetbcr tbis 1l3p-JLaw fa reafonabte Ol conbenient fo~ tbe 
<ltttiien9, fo~ if tt notb not nerogate from the ~~etolJatibe; 
ann ts not tltr£ffip tlgatnff )Renron, 'Us fuffictent; becoure 
t-bcp tubo matle tlJe )Law ate p~opet lUlJgcs, tubrtber 'tts 
fOl tlJe 13enefit of tbe Cleftp, Ol not; anb 'tis not material 
if tuep impofe nctu !Lotus on tbemfelbe~, fo tbel' ate not 
(ontrar!' to tbe !!cnFt£l1 ILawa of tbe lLontJ. 

Qq q 
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~rotius ~c (tEbetl' Lam fmphrS tbe 9lTent of nU wba ate trp~erent~ 
r;~~ ~e;~l. etl, anti tbrrefole toep muff be bounD bp It, ann fo~ tbat 
, L~on. ~65' Bearon eb£tp Jfncman of London i~ bourfO bp tbi~ Lam. 
Moor 75. 
Raym·446. 

'~iS true., no ~atl is compeUe'O to be maDe free of tbe 
€ttp, fo~ tbot is bolulltorp anb at bill otnn ([boice; but if 
be accept it, be muff take it witb tbe Qtonllitionll tllme~en to 
tt, fo~ bp tl)iS £I)1}rlllHl 1)£ IJatb fubjrttetl btmfelf to tbe .fLatus 
of tbe )lDlace in 13erfoll, fOl tbfs '113p·Latu f~ perfolta!, be= 
caufe it tlotb no~ conCftn tbe ®mce tt Celf, but tOe J1:)erCon 
tuba i~ to be tbe flDfficet. 
g~ to tbe ®bjection, tbat tbe 0beritf of MiddJefex fS 

not tnitbtn tbe U\facb of tbiS "l5p=lLalU, becaufe out of tbe 
]jurillDictlon of the Qrftp; it \Das ftnftueretl, that tbe She
riff of London and MiddIefex make but one ®ffiCeL', anb 
tbe @)IJetitf of Middlefex, lUas bp tbe ming's ~la"t an= 
ne~eb to tbe <ltitp. 

titben as to tlJ£ 6Dbjcctton, tbat an ®atb cannot fie 
tmpofet1 bp' a 'Wp;1Lal11; anUltttlnt\' it to be true, 'tts not 
thiS CltaCe, fo~ tbe IDatb is not tmpoCell, but baluntatp, 
tbe mO~bS of tbe 13p,JLatu being, He fhall not be excu[ed 
unlefs he voluntarily fwear he is not worth 100001. &c. 

anb as to tbe IDbjcffton, fo~ [[1ant of .mohee, &c. 'tiS 
tmpomble it tboulb be giben to eberp tnbtbinual €itfien tubo 
is a .freeman, fo~ tbep are boun'O bp their i'atb of Jrtee. 
born to attentl all tbrfe Qtfcmbllel1; betines, if tbe Defen# 
bant tuas alJgtiebeb fOl W«l1t of .motice, be ougbt to 
babe pleatleb it tn tbe ~·apo2's ~ourt tn bts own Defenu; 
anb if ~ubgment bob been \Jiben agatntl bim tbere, anb be 

34 H. 6·42. bab founb bfmfelf aggrieb£b bp tt, (Je migbt baue a mtit 
~:~. 13', of €tro~ immediate befo~e tbe 31utJgeSJ at Sr. Martins Ie 

grand. 

Hob. 1 i 1. 

aftertnatl1~, (viz.) in Trinity· Term following! 
Per Holt Chief Jufiice, \11IJo gabe tbe ®pinton of tbe 

qrourt, tbat tbis tnan a goob 15p·J/..atn fo~ tbe Beafons gi. 
ben bp bim as follotuetb : 

if. G:ba·t tbe "laking 15p:LawSJ is inCiDent to tbetp QJ:O~e 
po~ation agllregate, fo~ tbat 1130tuet tSJ incluneD in tbe J/n~ 
co~po~atfon. 

~ Re~. 6~. ~fJat ebetl' "l5p.latn, bp tnbtcb tbe 1;rnefit of tbe ([011 
ClerJ<, $ Cafo'po~ation is abbanceb. is a goon 'l5p·lLam fo~ tbat bet!' 

BtftCon, tbat befng tbe true ~oucbnone of aU "l5p,latus • 
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. ~fJ(lt tue ([barter of King John, bp wl)icb tbe ~bftiff: 

wtck of Middlefex lnilS gral1tctl to tue ([(tp, tlotb neceffitate 
tbe moking 1l3!HLatua cOI1CernilllJ it, becaufe tu('~ nte bount! 
bp tbat ~bartl?t to nominate tbofe IDfficcra tuet!' ~eur, 
ann Clll1not ftfCttte tbofe ®fflc£g bp tbemfeluc11, Ol tbeit 
IDeplltif9; nno tbCtefo~e thot t~ower muff be il1cltt'oco in 
tue ([ol1ftitutiOIt; anO bp U)C 1 (ceptance of tIJ19 <It[)artet, 
fUet!' ~('mbcr of tbe QI:o~polatfon in bounD to tbofe ~btngG 
tubtCI) ure in(tllctlt tbetrunto, a~ tn 15enrfit fo Itkc\l1ife ill 
([biltge ; oS' tvl]rre il ([ommon fa granteD to n Q!olPolatf· 
011, enetp Wembet talte~ fome'15encfit b~ it Bt3 inc(bent to 
bia Jrreenom. 

ann 'tta Hltelllffe a -m:bfn!J ne(etrarp of common lltigbt, 5 Rc.p. ~n 
tbat tI)£rc UJoulb be a corccfue Jowcr in euerp <!ColPo~ation ~:~~~ng s 

to comp£l their own ~ember9 to fubmtt to tueir ClConffitu. 
tiona; ann it will be a jfOlfeitltte of tuat <tl)flrtet, if tbe 
i>ffice of @>beriff is not pearl1' rupplpetl; ann turtrfo~e to 
p~e'bent tbt~ ~ifcbief, 'tia of m£ccffitp, tbat tbep llJoulti 
make By-Laws concerning it ; ann nom U)e ~herjtfwick of 
Middlefex being b1' UJe mtng's ®~ftnt anttE~en to t[Je <ltol~ 
po~atfol1, it muff be £teruten bp' tbe 9}l)embctS3 tbereof, ann 
fo fubject to tbetr By- Laws. 
~n {lnmfntfftatl.llwafJ beln to be \l!ftbfn trJe Cufiom of Litt. Rep. 

London, tbo' tue Q!:ommenccment of anmil1iftrationg was 94, 105, 124. 
within Time of Memory, beCQufe it tuas wttbin tbe genc$ 
tal Beafon of tue <lCuffom. 

f!LlJe Excufe which this By-Law gil.lefl, ifl fOl tbe (!fafe of 
tbe ~ettlfJeu; of tbis ([o~polatton; otberwife tlotbing [Jut 
an itluinctble 31ncapacttp. coUlti baue e~cllf£D a <titi;en ltl[)o 3 Cro.469. 
tuas e1€rtcn @>()eriff, as it was l)elD tn 01< Larwood'~ ClCafe, Sid. 2810 

anti tbc fit ~ompurgilto~fl atc in 3lmitation anti mature of * Antea. 

tbe Uke in a U]acrer of Law, fo flO nrlll 'QCbtng . 
.as to tue IDbjcctiotl, tbat jfool~ anti ~anmen ate not 

e~t£Ptetl bp tbis By-Law, tbore ate tacttlp eJecptcD out 
of aU Laws llluatfoeller; anti tbercfo~e it wouln baue been 
rtniculoU11 to fJoue malle an etPlCrs cetcrpttolt of tf)£m. 

9£1 to t[)e ®hjcaiolt, U)ot tlJe Qftcufe ia teferren whon!? 
to the SWa!,o~ anti aItJermen, 'tiS true tbat tt fa fo, but 'tl~ 
fo~ tOe Qfafe of tbe 10artp, bccaufe tbefr allowance mill binn 
tbe lllbole Q!itp; but if tbep (lJoultl tefufe a reafonnble (!f~: 
(ufe, tue ~artp irs not bonltn bp fucb lRefufal, l1ecaufe [Je 
mn p giue it in IlEbf'ornce upon nil debet pleaDeD in an action 
of Debt ll~OLHJbt fo~ tbe jfo~feiture, ilttn tbrrf tbe [lotitJitp 
of tbe ~~cuf€ will be tri£O bp a J;urp. 

Qqq l gnn 
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gnll o~ fo~ [[tant of motter, rberp <lrftiien is bounll to 

take mOtile of tOe "By-Laws of tbe Qto~po1atton, becaufe 
tbep .ate tJittuallp p~efent bp tlJEtr Bep1cfentatilles; ann tbe 
makmg euetp 1l3psJLa'ro, ann tbe c~oofit1lJ @lberttf~, fa one 
of tb.£ moll l1oto~ioua ~rta in tbe Qtitp of London, ann 
Done In tbe moll pub lick llDlacc. 

gg bp tbe @tatute Wefim. 2. cap. 45. ~~oclamatfon of 
®UtfawlP being to be mane in tbe QCountp.€ourt, CUrtp 
§reebolilet ts fupporeti to be tbere, becnufe tberf be ollgbt 
to be ; ann tljcrefOlc boun'b to take Jaottce of it. 

@lee the<!I:are~ In tbe * ~atgin about ')5!,·JLftW~ fo~ 
tbefc ~mce~. 

BiIhop of St. Davids rverjus Lucy. 

Selling a ]) R. Watron, Bi{hop of St. Davids, wa~ conueneb befo~e 
~fi~~YM~~d bra Provincial, tUe Arcbbifhop of Canterbury, at Lam-
n~}" for ad- betb, to anfwet cettatn !ltttcle~ t'~bibite'b agafnff bim befole 
mutl.ng Per- tbe Arch bi fhop, at tlJe )F)?omotion of the Dcfenllant Lucy. 
~~~:~st)~s Si- 13p wbiCb articlES be' mafj charge'b \Uttb Si mony, anti 
mony. otbet ut!Jb ~t~l.lfmeanO~a in biB ®ffice of 13itlJOP, ann 

tbe!, were aboue tbittpin Jl~umbcr ; fome of tbcm were as 
follotuetb! 

{f. ~[Jat the 1l3itlJop, in Qtonfi'Occatiolt of 2001. bp bim 
retettlell, ll;ll COllcnant bI' iDee'b with one Brooks a Clergy
man, to make him ([urate of biB (tb£ 'WillJop's) Rectory of 
Borony-green in tbe IDtocefe of Ely) which he held iri 
Commendam, anti tbat be bab p~ibatel!, gillcn a 130nn 
to the faib Brooks to tefign to bim in fome tl)o~t ~{me. 

(2) anotber of the !attlclefj wa~ fo~ taking feueral @)ums 
of ~ol1e!, from (eberol Jj3£tfotlB (naming tbrm) to allmit 
tbem into IDltleu;, anll fOl Collations ann Infl:itutions mo~e 
tbtllt what tua~ tte cutlomacp jfee~ anotuell; ann it was al" 
IrlJgell, tbat o~fgfnanp no jfee ougbt to be p'ain in (ucb 

* See Spar- Qtafeg; anb tbt~ lUa~ alfo cbargeD againa bim a~ * Si
row's Coltedi- mony. 
~n/ Canon. (1') anottee of tbe articIel1 lUal1, That the BHhop of 
)), that Diocefe for the Time Being, was formerly made Vifi

tor of a publick School of Charity, and that this Bifhop 
had perverted the Charity to ot(J£t t»erfoIH, tban'tltrci:feD 
(11' tbe jfounncr; anll upon his Vifitation had carried away 
all the Book's which concerned the Charity, anll tbe betp 

®~ant 
I 
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®~ant it felf, bp tubfcb it \llB!3 giuen ann goberneb nob,l at 
Dt!3 191eafuce. 

(4') ~bat tue Bifuop ban matte <ltertificntea ttnbft bi~ See ~th~'s 
C!Eptfcopat @1CuI, tuat reuerol 1gerfona mlJO ball :rnftt~ ~onftltldli!n 
tutton, ban HkettJtfe token tue £i),ltba of ml£Q;tQnfC ann °5· 

@JuPlemac!' to qualtf!' tbem, mbtcb UHl~ faEe in lott, 
ann fo {Jan fltmfeiJ tl)e nuturllttcol @leal. 

(5') fltbut the Bitbop {ntt !Jfuell compleat [)~btnatfon to 
one Owen who was bur nineteen Years of Age, ulbeteo1) be 
ougbt to be tunntp.four tgear£l oln. 

ann nom it WiHl mouen fo~ a 113~obibftion; anti a~ to tue Keilw. 39· 
fitll anti freGno arttclea~ atlmtttltlg tbrm to be true, tue ~e~G:~~~~lc 
1BftlJop mas onlp gutltv of t1 ~hln('meano~, fo~ wbat i!f conliliutn 

£bat~en ,tn tbo[e a~tl(leg f~ not Simony.. . :;:8~~~ Ca-

1l3ut tt Willl obJfcteD, tbilt tlJe A rchbllbop ban no ]juttf. 
lJictron to conuene befo~e bHufelf anp Suffragan fo! a Mif-
demeanor. . 

Sed Curia of anotber goptnfolt, & per Holt Chief I .Roil. Abr. 

Jufiice, tue $'elHtllJ UJe Qturacp, ann taking ~oltep tp i;r. ~c~. 
tlbmtt ~rn into i)~net~, if;) Simony, ann PUl11ll)uble bp tbe ,.ats 

ep. 

Metropolitan. 
altn 'tf~ b£t!' plain, tbnt all tbe QtlerlJ1! are bountl b!, 

tbe <!Ctlnon~ conficme'O onI!, b!, tbe Ilting, but tOe!' 
muff be confirmeD b!, tbe t9atIiament to binl.'l tbe 
Laity. 

anti after mUll!' [)cbate~ a @~9btbfttOIt nHH~ bcnfetl, but 
onlp quoad tbc ~9att£t about tbe School, lnbtcb tnaa bcltJ 
to be meed!, ~empo~al. 

gun aftetuHltlHl tIJ!'~ ll~aceellen at Lambeth agafntl tOe 
BiChop upon tbe Refi of tbe arti(le~ ; anti tbere a @entcnce 
of Dep~i1.1atiOtt pa{fen G{T'atnff bim, from W{jicb (Je appeal~ 
fn, anll tlJat §5>entence tua~ affirmeD ill' tbe [)etcgnte~; 
unn tben Dr. Watron tuttbn~etnbtmfelf out of tbe ~tngtJom 
fect£trp. 

Sir Jofeph Tyly & al' ruerfus 1vIorrice. ~t ~~~ \~:~l~ 
d~livered to 

, • a Carrier, 

T HE flrafe, fl. ttbe IDcfftfO!1nt tun~ n Common Carn· and f~id to 
er from London to Exeter anti tlJe lr.llatlttiff~ btl tbetr contatn 2ooi. , 1f' t: when there 

~CtUtll1t tJclfueretJ to big (tue iDefennant fj) Book- keeper 2 was 450, 

1Bag~ of ~onep fealeD up, ano toln fJim tbat it WOg 2c)O I. the Carrier 

ann"· nefinil a l"\£cetpt fo! tbe 9}?oncp; tbct£uplJlt tue ~v~·~:~7b~edt 
'Book· keeper guue n JR.fCcipt fo~ bt~ ~llftct to tbt~ (!Effect! anfwcrablc: 

If. Re- only for 
, 2:e /. 
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.If. Received of, &c. two Bags of Money fea]ed up,1'aid 

to contain ?OO t. which I Promife to deliver on fuch a Day 
at Exeter unto T. Davis, he to pay lOS, per Cent. for Car
riage and Rifque. 
~be ([artict tnalS robbclJ of tbf~ anlJ otber ~onep 011 

HounOow- Heath in -the Night-Time, but be pain 200 I. to 
Davis at Exeter. 

$lnn nom an aCtion maa b~ougbt tlllafnll bfm fn common 
.JF'olm, upon tbe Cufiom of England, wherein the ~latn= 
tiffs DeclareD, that on fuch a Day and Place they bad de
livered unto the Defendant 4501. to be (arttEn from Lon
don to Exeter, &c. anlJ at tbe ([rial it malS p~oU£D, tbat 
tbere waa full 450 1. in GoleY and Silver containeD in tbofe 
two 13a!:1lS at tbe ~ime tbl'P( tucre DeUUcrelJ to tbe <!tarrier 
for 2001. 

gl1lJ tbe mue(f{on tna~, \tVhether the Carrier {bould an
fwer for the whole Money; it was the Opinion of the Chief 
Jufrice, that he {boulO anfwer fo~ no mo~e tban 200 J. 
(which was acknowledged that he had paid to Davis) be
couCe in tbflS <.!tafe tbere malS a particular [ll1lJertakmg bp 
tbe <.!tattler fOl tbe ~attiage of 2001. onlp, and his Reward 
was to extend no fartber than that Sum, anlJ 'tis tbe Jl\c= 
marlJ wOtel) makes tbe (ltattier an(\tletablc; {lnn fince tbe 
191aintitfs ball taken tbi~ ([ OUtre to l1efraUlJ tbe <It artier 
of bfs lRetnatlJ, they had thereby barred themfelves of that 
Remedy whkh is founded only on the Reward. 

@)o tbe ~rp mas ntrrtteo to finn fo~ tOe DefenDant. 
~be fame €arttet ma~ at tbe fame ([tme robbell of fit 

otber 13a~6 of ~on£p, which the Book-keeper received fealed 
up, to be carried to Exeter, anll tbcre to be lJeUU£tell to 
Mr. George Gould, mbicb 13ags mete b~ougbt bp tbe 
@)Ctbants of John and Jofeph FHher, ann l1cl(berell to the 
')Book-keepet fOl 3°01. who gave a Receipt for fo much, 
when in Truth there was 4001. itt tbe fatll 'lBa.!:1s; anll 
tbe Uno Fifhers anll Gould mbo mere ~artnrtS blougbt tbe 
like gerton ogoinll tbe <.!tatrier fo~ 400 1. but had the like 
Verdict. 

* Allen 93. Nota; tfJe Q!afe of ~ Kenrigg and Egglefrone tuns ctteb a11 
on Authority fOl tOe l\!>lafntlfflS; fed non allocatur; fo~ tbe 
(!Court belli tbat ~t1fe ntffetfnt from tbe p~erent QI;aCcfS. 

I 1:ane 
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Lane rverfus Cotton & at'. Intratur PaC I I 

Will. 3. B. R. Rot. 403. 

C AS E agatnff tbe i)efentJOnt~ Cotton ann Franklin, !he Plcad~ 
tbe Qi5eneral Pofi- ma([ers, fettfng· fo~tb tbe @>tatute :n~od. 109, 

2 Car. bp lDbitb tbe Pofi-Office maa tteaten~ ann that in 5 Mod. 455. 
~Utruance of tbat @)tatute a ~enetal @off.IDffice ban been 1 Salk. J 7, 

fretten ann Cettlen in Lombard· ([reet, London, ann a l'3off ~~ion will 

effablitben to cart~ Letters from London to Worce([er, no~ lie a

ann from tbence back again to London; anti that tbe De· ~~ft!~~ftcer 
fennanta lUere conllitUten Ql5eneral ll!>oll·maner~, bp iSa. fo: a L~tte: 
tent from King William and nueen Mary anti tbat tbe ml~camedlO . 'C.'... whIch there 
~Iatnttff lUaa poifetrell of ttno Exchequer- BIlls lor 300 I. were Exche-

inbfcb be encloren in a !Letter nfr£cten to futh a Ji3erfon in quer-Bills. 

Worceller; ann tbat be neHbereb tbe faib letter WittJ tlJe J~~~:lt ~h. 
13ma endoreD, unto tbe IDefent!anta in tbefr Office in Lom- 1 con Ttl, 

bard-llreet; anti tbat tl)ia lLetter lUftb tbe '15m~ tuas not 
(Onbepen to Worcefier, but Ion bp tbe JaegUgence of tbe 
i)efen'Oantg ann tbefr ~er1.l(lnt9. 

~l1b all tbt~ ~ottet being founn fpetiollp, tf}e \In.uellton 
wag, mbetlJrr tfJi~ tlctton wouln Ifc agafnll tbe [)efen~ 
llant9 fo~ tb{~ .Jaeglett ann Jaonfeafance. 

ann it wag argueb fOl tl]e 113laintiff, tbat tf}ffj action is For. t~e 
maintainable, fo~ tbe 1130ft molleta are not appointen onlp PlaIntiff, 

as Q)fficctG to take ([are of tfJe mtng'g Bebenuc, but aa 
IDfficer6 tn 19urfuonce of tbe 9ct of 19arHament, to take 
<!Care of Letters, &c. fo ag to anftner tbe <!Enn of tbc ~ta· 
tute, lUlJtcb ia to anbance <[tane ann ~ommerce fOl tbe 
13enefit of tbe @lubjeit (bidlp, ann not a~ an Qlf fo~ tb"e 
Revenue, fo~ tf]ln ia but acciDental. 

ann tbo' tbefe Q)ffitets lUet e nelUIp createtl tuben tbe 
W':ofl.goffice lUau fitft frecte'O, ptt tbep ate untlet tIJe fame 
c[onnittona as IDftlcers at czrommon Il"atu, anti tberffo~e 
liable to an Mion fo~ 15~cacb of ~tufl. 

gut! a Nonfeafance fa ao goon a QCaufe of action 8gofllff F. N. B. 93. 
all IDfficer of 'Qr:tuft iUS a Misfeafance, (i. e.) fOl tf}e Jaeglett ;"it'L. Abr. 

of an~ ~bin~, mi)tcb bp tbe i)utp of biS OOcc be fa ob:" B~~~~di~·n 
figtl1 to no; oa in tlJe <[ affa againll common Carriers, 01 on the Cafe, 

COl negligent keeping Fires. 'tig fuffictent to tJr"eltltc in tbe ~~. ~d. ,. 4,. 
Negative, (viz.) (tbilt tbe i)efent!ont bfltb not btlne fo, &c. 1 Roll. Rep. 

63' 
Moor 135. I Roll Abr.99. l:l. Re:F" uS, t·R'.llJ. Rep. 47· 
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~IJat \Xlberc (lit act of 19arliamrnt appoints a ccrtain 

~erron to 'bo futb a ~bing, an'b be neglEcts to perfo~m 
it, bp Which JaegUgence anotber tfS 'Oamnifiel.l, Or ma!, 
baUe an action Oll the Qrafe to recomp£llce him fo~ tbe IDa= 
mages. 

~nn 'ti~ net fufficfl'nt to fap. that tbe Defenbant.G babe 
not the Prxmium fo~ QI:arriage of )l.,etters; iUS ttue, tbep 
baUe not the UH)ote, but UJep babe a Salary wbich ariCeS 
out of the Pr~mium; anD tn that lReCpect 'tis ltke tbe 
<!tafe of a Sheriff, \tJ!;o aC(oullt~ fo~ tOe @~olits of bh1 
<Ztountp, anb pet lln"n~ Hable to ~Hfiol1!l fo~ an!, .teleglect of 
bis Dutp. . 

See Hardres an'O as to tbe, <!raCe of a Mailer of a Ship, tnbere tbe 
53· <Irate of '9~ObifiollS i~ in the Purfer, p. et tOe QtQailer nanbs Sid. 7 T, l! ~ 

liable fo! the !Default of tOe Purfer; but here the JflegleH 
tlla~ not tn a @>tranlJer, but in an i'fficer unner the Deren
banta, fo~ 'ti!i founD that Bree.s, to wbom tbe l1ett£t was 
belUlete'O, waf) phlCfb in tbe ®mce bp tbe i)efentJant9; anti 
tbep babe 1l3otll£t bp the @>tatute to remObe [tnDet=£lDmcerg, 
anD to fupplp UJ£lC W>laces; ann tbe whole ~ffice ta entirel!' 
un'Ocr tbe ¢ontrol of tbe Defen'Oanta. 

an'O it wa£' infiffeD, thut tbere was no Difference in 
)Law between a QJ:arrier of lLetters anb a <!Cattter of othet 
fithtngg, ann that it tuafJ not matetiallnbo bub tbe lRetorn· 
pence, but tbat tOe l}3lntntifr balling pai'O fo~ tbe Qtattfage 
of bts lLetter, tbat gibea blm a ~ttle to thh.l affton. 

Qn'O tbo' it fiJonl'O be granteD tbat tbia £lDffice ifj virtual
ly tn the mfnll l fo~ be cannot babe an ~ffice aCtually) pet 
tbe DefenDant£' arc Hable to tI)ln action, as toe ~ailet of 

* v Mod. S 5· a @>~ip is Hable, tIJO' anotber is tbe aDWIl£t; anb fo~ tots) 
~a;~\.T:~. }l!)urpofe the Cltufe of ok Morfe anti Sluice was relieb on. 

a~ tbe JrtefglJt of a @lbip ifj tbe gpotber of Wagcs; to 
tOe @)flilO~S, fo if tiJe freight ia 10ft tbe [[tages are Uke· 
tum: loll; (0 fJere U)£ DefentHlnt'S @alarp comcfj out of 
tOe 1It>~ofitS of tbe i'ffice, fil1'O if no J1t)~ofitl1 tI)ep can balle 
no @olarp; ann tb£p babe tbdr ~alarp as \\leU in ~o":: 
fibttation of tbctr Il)fliatb aa of tbeit <!tute In (afe Cltat
tiage of Letter£; antt J13aclteta; att'O bp tbeic <!rate their J1)as 

iatb bl leifene'O+ 
mOlU If tbi~ ~ttion fiJoulO not lie againll tbe Defen~ 

nants, the lSlail1tttf woulO be bJitbout lRemttJv, fO~ no ~c= 
tion tniU Ife 8lJutnll Brees., mbo recetbel1 tIJe lLettet at tbe 
[[linnotu, anti tb~e\.U it bock into tbe SDtllce at tbe illace 
appointeb. 

2 ~"n 
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Qnn >ti~ platn, tbat tbe @)tatute 12 Car. 2. P~fl1cipall!.' 

nefignelJ to make all Weople Cafe, bp fettinlJ up certain 
Wlerfonl1 tubo lboulD be refponfible fo~ tbe fafe iDeliUerp of 
~£tt£r~, anb tberero~e it talte~ atuap tbe Libert!' of (cnll, 
II1g tbem bp anp otber Jf)alln. . 
~be Hackney Coachmen are put unber a Regulation 

bp a late act of l~arliament, anti tbep pap all annual 
1ReUellue to tbe <.!trOW", pet fftll tbep remain liable fo~ 
~oona bel(betcn to them; ann tbe ~ultitulJe of dtnner~ 
i'fficers ann ~etbaltts belonging to tbe DefenDautg is 
110 Q!;rcufe to them fo~ anp ~egligence, becaufe tbe!, are 
obltgetl to anfwer fo~ aU of them: anti tboUlJh tbofe <IIn.: 
ller·®fficets giue @>£curitp to tbe IL\ing, pet tbat notb 
not alter tbe ~afe, bccaufe tbep ate ~etbants to tbe Del: 
fentlallt£s, ann thep map take otber @)ecur1tp of tbem; 
fo~ tbe @)tatute lJoth not gibe all!, Diteffion concerntng 
tbat ~atter. 0 • 

Qnn tbe (!tttlute ih tbe iDetenbanfs. ~atel1t, tbat tbep 
tlJaU not be anfwftable f~. tlJdr dlnner.£DfficerG, makes no 
Slltetation of tIle !LOW; 'us true, 'tiS a JRopal w>~omire 
to intlemnifp tbem, ann tbe iD£fennant~ know bow to 
make ure of it as; fucb; 'tia Hke a ~~ant maDe to a ~he" 
tiff, tbat be lbotlto not be anfwetable fo~ bhl 13aUtff~, 
lDbicb woulD be a bofD QDzant in refpelf to tbe eubjelf£J. 

lLamp, QI:be betp Qcceptance of a pubHck ilDffice is 
an [tnbertaking to petfolm it witb <.!Care anti DiIt· 
genee; anb tl)e ~leamble of tbiG ail llJetuG, tbat there 
were poft-Offices befole; tberefole it cannot be fuppofetl 
tbat this; ~tatute, tnbicb tuas mane fo~ tbe <!fare anti 
'l5enerit of tl)e ~ubje(f m refpett to (!Commerce ann ~tanr, 
fiJouln aboUllJ tbofe 010 ®ffices; wbere the ilDfficets; tnere 
liable fOl anp Negligence or Mifcarriage of Letters, 
ann erect new £lDffice~ tubere tbep llJoulD not be liable. 

Q)n the other @)ine it \))aa argue'll fOl tbe iDefenr Econtra. 
bantG, from the Nature of the Office, from the Smallnefs 
of the Pr:Emium, and from the Terms upon which the 
Office was granted to them. 

e I.) ann rira as to tbe JFlature of tbis eoffice, itlS Co 
betp e,;trnfibe, botb at ~ea ann lLanlJ, that 'tis not 
reafonable tbe cI)ief ®fficet6 llJouln anflDcr fo~ fo great 
a mumbcr of [lnt1et=ilDfficera anti )1!loft.13ops mba ate 
1110ltb notbing; anll fo~ a Misfeafance eurrp ~an ts iln$ 

R r r ftunable 
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flu£toble fo~ bimfelf; butto~ a Nonfeafance fClltr,,1 ~et: 
fOIH; cmUlot be (bargeb l11itb an actioll. 

~tl the Qrafea of Carriers and Inn-keepers tfiere is; i1 
ucttcrul mntJcrtakinO', anb tbtp babe it in tbeir lI!'otuet 
to Centre tbemfelbffl; but 'tia not fo ill tbtfS ([afe, fOl 
tbe vefcn'Oanta babe ltO ~omblUtp to fecure tbemr£lbes 
ilIJahtff tbe ~ultitu1)e of @>etbants l11biCb ate of meum: 
t!' ttl e.t:fcute tUh; [)ffice. 

gnn tbcdtnner~IDfficerg, tfio' nomfnateb fip tbe Defen~ 
tlO1ttS, vct tbep ate til unDet tbe Jlttng, to l11bom tbep atC 
tefponfiblc anti gibe eccurit!'. 

(2.) 'tE:be JRntrfj fo~ Poftage are an fi.ten tnitb JRerpect 
to tbe ~ull{ anti [[{eillbt anb [talne; ann are Co fmall 
tbat It emmot be intenDeD a Pra!mium to warrant tbe 
fafe iDeltbrtp of all JLetterll b~ougbt into tbe £lOffice; fo: 
Jewels to tlJe molue of 100001. map be Cent in i1 fLet= 
tn, tbc C2I:attfilgc mbereof map not ilmount to one Shil
ling; but tbe ([afe of nCarrier is bifferent~ fOJ be 
IlUl!, rtfure tbe <Ztottfage of ~oong, unlefs paib in lIt>lo= 
po~tion to tbetr [Jalue; but the i)efen'DantS cannot rcfure 
lUI!' lLettrrs, fo~ tbep mlla take, in aU lUbicb ore b!OUllbt 
to tbe £Dffice. 

C;.) (tbe (l1)lant i~ (ncb, tOnt tbc iDefenbnntll babe no 
~('ang to fecute tbcmreIUfS> an-ainft tbe [tnbfr<i)fticetS, bp 
raldnlJ @)crurftp,&c.becflufe aU is to be taken in tbe flUng"s 
Jfll1mc, '\nOtcb ·likcwtfe bitfern tbis Qtnre rtom tbat of a com
mon Carrier. 

13cfltlc1'f, Oere ir.; no e~p~ers; JElenIeff fOUI1'O upon tfJe iDe= 
_ fEn'Olltttfj, but onlp tOnt tbe ILtttet tua~ neUbereD to Brees, 
tubo WilS nomillatc'O bp tbem. 

f?cretofolC tOrte wiln ItOt nil!, balllollle 'Ctbing rcnt ,11!J 
)Letter, iluD tOe ~totute neber intenDen tbat Co great it 
<lrbnrlJc llJoUID ,be laiD upon tOe l~oft=matler. 
,Bills of Exchange Differ from tbefe :Exchequer-BiIIs, 

bccaufe be tubo comCfj to tOe @otTemon of Exchequer
l~iJls, i$5 tbcrebp entttIen to tbt ~ol1e!" tut Bills of Ex
change muff be ini)o~re'O; ann it feem$ tbat tbc ~arri_n!Jc 
of Excheq,tler- Bills fa not tnitbtn toe Outp of tbh.l !lDf= 
flee, llCCoufc tbe etntutc bp tnbtcb ,it mat) crectcn mclt~ 

. tiondonfp tbe arnrtft1gc of Letters and Packers, on'll not 
11 [[lo~n ofrf)e Carriage of Goods o~ Money; but &11; 
fO~ t~cre q9atttr)l anI! ~an map fenn tbcm bp mDont 

.;' be'lUtU. 
) mow 
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JElow there Exchequer- Bills brinlJ effabllfi)en bp aCt of 

1~t1tliament, ore tlJcrebp mane CUrrill1t ~Oltf!, fOl malt!, 
l~urporc~; i1un tlJCte:ole if tbe!? ore fent £l1(lofen in a lLet· 
tEr, Oe IDi)O frlln~ t1)Ctl1 Uluff make a fpeciat C[olttraff lnttb 
tbe w>off,~n{fet; fOl toe Jaatute of tl)em fa fucl), that he 
who harh the Polfeffion is entitled to the Money, fo are ag 
ba3'lltnOUg tuitl) te(peil to toe ~are of tbe W'off.~anet aa 
teanp ~Ol1Cp, 

'QUa Difpatch and Expedition which is required of the 
Port; ann tIJCt£fo~c 't(5 Ilecrtfiltp to tine bp .lli1t!JlJt, mlJen 
If rObben, tl)ere con be no iRctllenp oguinn toc Hundred, 
·ti~ true 115 to tlJ£ jfurlltl1Jlncr tiJofc tulto flJol(eo wlJo are 
tnilUl1lJ to tine W>ofi, 'tfg fuch a Dutp that Nobablp an 
~ etton t11igbt lie oguinft ti)t i)cfcnnant!3 fo! tlJ£tt .flegleff 
tn not PlobtnillJ,J tlJfnt ; but 05 to lLetteta tOcp ate onlp 
IDir ret O~g. 

gg to the ([afc of n Mafier of a Ship, be f5 ~allcr on· 
11' of one [letTel, ann be map be pcrfonoUp Plefcnt tfJerrin, 
ann be is upon {Jia own <[:onttoct, ann map agtce fOl bhl 
Prxmium in Proportion to his Care and Hazard, wbtcb tbe 
IDefcntHltttg Crllt 11 ot no. 

Curia. ~ttt bp t[J£ [)pinion of three Judges, ]ll'bnment 
1l1ilg gtben fOl tIJe [)cfcnbntlt9, fllJoinfi tbe [)pfnion of 
Holt Chief Jufiice, who held tUut t~e action wOllill fte. 

Dr. Groenvelt 'Verfus Dr. Burnell, & al'. 111-
tratur Parch. vel Michaelis 9 Willi. J. B. R. 
Rot. 178. 

I N an aaton of .~Hrmtlt (lUll '1Bntt£rp, tlnn rolfe 31mp~:foll' A~tion a

ment, b~ourr[Jt arrflinft tlJ£ u£fcnnant5 mf)o were Cen- ~~~~:;~f 
fors of the College of )f!)I)pfictl1IlG, ilull oguinft Cole t~rit the ColIe~e 
ilDfficer who fcturn their [[lutrlIl1t~ &c. ot Phyficl-

,([Oe [)Cf£nntlnta plcnn fir> to tl)e 1L~"tterp & totum reo ~7fy ~~1~ Jl1-

fiduum rranfgreilionis prxditr prxter t(JC ffllfe 1mp~ffolt. Commit

ment mot lJlltftp; ann (l£i to the ]mp~tfohment tbep jufftfp :~7: ~:xi. 
IIp dlirtue of UJric ([fJartet (onfirmcn bp act of l~arliam('nt, goo/ 

DttD bp tlJe §)tatute '4 H. ~. bp tul)iclJ tbrp (Jobe 190tuct to 
fine altn tmp~{fol1 pro non bene orendo faculrare medici-
n~ ; tben tlJep fet fo~tfJ, tlHlt t(J£ 1J!)lailltiff at fncb n ([tme 
anD 1;Dfact; fJnn nnmmiftrrcn unwholfome Medicines to A. B. 
anll (0 juftifp tOe CEaking ilnn ]mp~frOilil1!J pro mala praxi, 
&c. H r r 2 \tune 
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t1rberc mlHl a )RepHcation ann [)emurrer, but tfJc ~OUff~ 
rei fo! tbe 1~I[lil1titT tJltl not infill upon tbc JRcpltcotitln, but 
onl!, on tlJc l'jlea, which as they argued was infufficienc 
both in Form and Sl1bfiance. 

I R601l6' Rep. (I.) 1n Form, brcaufe the Affault tua~ not tlireifl" iln~ 
I 7 ,2 4· C' I t: 
I Bulft. 326. tuetED in tbe 1i3ol1p of tIJe l~ fa. 
I Vent. 256. (2.) 31ft ~ubfftlltce, fOl U)ot tf)e Defenl1al1t~ babe not ret 

fo~tb tbe parricular and fpecilick Matters lnberefn tbe Mala. 
praxis of tbe l\Dlointfff bin conlin, which ought to have 
been done, becaufe 'tis a Matter which istraverfable, af.) 

*8Rcp.I2I. it tunG agrCfll til * Dr. Bonham'S Cltafe, tbis being all jnfe~ 
I Sand. 74· tto~ Jjuriabiftton. 

(3') ~t WM3 objcffen, tbat the DefenbBnt£l bab e~CeclJeb 
tbelt autbo~it!', becaufe they had both fined and imprifon
ed tbe nt>latntitf; tubereas tbe!, ban onlp 190tuer to Do one 
of tbofc (tbitllJ~ 1I t tbetr QEfcction, but not botb; anb fa! 
tbi£' alfo Dr. Bonha m 'g <!Cafe tuna ettelJ. 

(4.) €:{Jc [)efmbattt~ bane not fIJetnn tbat tue W>lainttff 
tuaa a licenfed Phyfician, ant! ff not licenfeb, tbcp ramt(Jt 
(cufure btm pro mala paxi, but ougbt to p~ot£en alJflinff 
btm fOl tbe l@rnoUp of 51. per Month upon tbe ~tatute 
fo~ Plnctifing tottfJout a '!L icenfe. 

'E.-ontra for i'u tbe otbet @)ttle it tunn ar\Juell fo~ tbe iDcf£ntJiHtt~ 
ta~t~efen- upon tbefe two \\Dotuta. 

(I.) mlJctber tbig affton woUI'D Ife againn tfJem. 
(2.) mbttlJcr tlJC ~Icn mag goon 01 not. 
95 to tbe Urn t90il1t tt WilS (nfiffen 011, tbat tufs actioll 

tuoulD not He, bqcaufe tI)e Cenfors of the College of Phy
ficians tnete tn tbfSl Q!afe as:; Judges, and what they had 
done was as fi1ch, ann lungca nte not to be fuen fo~ an!, 
~atterg bone bp tbern unlefs e:{ malo animo, anb tfJece i" 
no IDtffetence betlneen 31ungc£J who have a genera] J urif
diction, and thore who have a limited Jurifdiction in this 
rerpett, fa long a!J trJofe infrtfo~ ]uttlJC~ kcep luftbfn tbeit 
PlOpct 13ounng; tfJ£refo~e if to £!, mtllake U)e ILn ill in a 
~attet tnftbin theft QI:OtlUf,lIlCC anO ]utiontctloll, Curb ~tt 
take llJall no tl10~e rubJcit tbem to an actfoll, tbatl it tutU a 
ruperto~ ]unnc. 

ann tbe Beafon is:; to Pl£nent ~ulUpHcft~ of actions, 
tubfcb is:; tbe <;[aufe mbp an affton tutU not He arrainll a JLoJtJ 

* 9 H. 6.60. of a ~ano~, fo~ not atJmUthlg n \ID3an to bin ~oppboIO; 
Bro.,Judges ann a~ to tbnt S!3atter toe CZl:afcf$ in tbe ~ ~atlJtn toere 
plaCito 10. citetJ. ~ (2.) a~ 
12. H. 6. 3' 
1 Leon. 
12.3,124, 189' Hutt. u, 13. Bra8-on Exception, c. 15. l-ttll'dres Rep. Huntingdon 'tier/. Terry. 
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(2.) ag t.o tue fccoun JJ>oint it waf.) argueD, tutU toe 

~lfa tuag goon botb in Form and Subihnce . 
.flow tI)£ flDbJeffion Og to tfJe Form ttJafJ, tlJat tbere tuag 

no l1fr:eH anftncr to tbe Affault ; ann tbe autbo~ft!' of U]C 
QI:afe of * Wilfon and Dodd tnaJl etten, which was an .. I Roll.Rep
Action of AfTault, Battery, Taking and falfe lmprifon- 1;6. 

ment; tbe t)efennant pIeottett a~ to all preeter tbe Aifaulr, 
Taking and falfe Imprifonment, Jaot guflt!', ann Og to tbe 
Taking and Imprifonment, {]C plcal1£'O a fpecfal ~Ieo, anD 
faill notbing a9 to the Aifault; anll upon a Demurret to 
tbiS lt3lea, ]u'OlJment Wilg gibcn agatnll toe DefentHHtt, be~ 
(aufe lJ~ ban not mtfmeteD tbe ltlbole Declaration. 

'~f9 true, tbc autOO?'tp of tbat ([aCe \ru~ not benten, 
but it wag faiD, tlJat it tuag Different from tbe p~2fe"t 
<!Cafe; fo~ there toe DefelltJant nfD not ulltJertuke an!, 
im1ap to anrtner the atrault; tt tuag not nnftneren un" 
lIcr tbe .Jtlot guilt!" neither tnas; it taken in linnet tbe 
Pra:ter, fa that tOe gtfdUlt \1)as; totaH!' £,tcIuttelJ itt 
tuat !plea; but I)ere tbe Dcfenbantg in theit @Iea tin, 
,tn tbe (.!Commencement tbereof, untJertake to aurtner 
tbe alfautt; fOl'ttg cnterel1 quoad totum refiduum tranf
greffionis preedit!' pr~ter, &c. betTor£', fn tbe '1i3011!, of 
tOe l}3lea, thep babe e.tPlefi!' juftifien tbe 3lmp~ifonment 
ltJbtCl) tncJuneS) tbe Aifau]r. 

me.tt it was; arguetJ, tbat the )}3lea tuna goon tn Sub· 
fiance, fOJ it \tl~9 not neceffur!'. o~ {nneetl rcafonable, to 
fet fo~tb tue J1!>articulara of tbe MaJa praXiS, bceuufe 
tbe DefenDants; babe a general 3luti~nHHon ober all 
l~bPli(k tnttbin their 'lD\lUnll£, ; beliDca tf fucb li!)arttcuIar~ 
mete. fet fo~tb, tbiS Q!:curt cpnnot JutJ!Je oftbe Praxis, tube, 
thee gOOll 01 not, becaufe '~ a particular Science of W!)let) 
tbe lUlJ~eJl of t{Je <[omillon lLatu ate not requiteD to be 
conurant; antt if curtp Drug llJouln be fet fo~t[J fn tue 1< 

@fea, it tnouln be perple.tetJ mttb wultipHcttp; nnn 3 f~~.H. 6. 

tOetefo~e n * genecfli )1!>lea'Oing batb been flltuapg aIloIDcl1. g Rep. 12T. 

'lSeGll£9, tOe mature of tI)e firbhtg t~ fucb, tbilt nOlle 3 erO,9 16• 

but Phyficians can JUDge of it; fo~ tbut tnbiCIJ fa gool1 hDIJ!J: 
lick fo~ one t~et(oa nup not be (0 fo~ another, aceolning 
to tbeit lJiiferellt Qtonffttuttolt9, Ol acco~tling to certain ~e(l= 
rOll90f tbe l?ear; and therefore it would be very imperti. 
nent as well as prolix in tf;ts <[are, to fet fOltb tI)e Perfon's 
Confiitution to whom this Ph} fick was adminHtered by the 
Plaintiff, o~ tbe Vtftempcr o~ ~eilrOI1 of tbe l?e(lt" a~ \n£U 
&19 aU tbe compounn iD?u~s, &; c. -Of .tOe t9bpficl\ nDmitlt, 
'fterett. artet· 
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UftnIDl1rna tn Triniry. rerrn, anna 12 'WilIi. JtllliJlllcnt 

tua!) nttlcn fo~ t{Je i[)CfClltHlllt£i. 
~l1n per Hair Chief f u!tice, tuba tlrIt\.lCt'Hl the ill.Jpinton 

of the <[ourt, the PJeJ is good, bHnu(c U)C IDrfcllDarlf!3 
fHlbC tbercbp fufficfrntlp fi)£lDetl their ~lttlJo~ttP ollrt rue 

.. Per Holt }';:\ r 
Ch. Ju(lire, ~rr on of tfJe JjVltll 11 tttf. iltln tbrp IJube fiJC\l1Hl tI)e Jrt1ct 
lI' ro that tor wbich he was punHlled to be within tlj£ir jUtipDfc. 
r,oint i~ Dr. tton t1~ Cenfors, U- fliC/l §ilct is not 7<' trnberfnble in tbi~ 
{~~:I~~:1~:i: not (ollatrrnI !.letton, brCf\ufr tljC Cenfors lltC mont JU'OgC9 to 
Law, but. 0~1- heat ilull iJetfl'tllinc ; ill10 tl)rrrfo~c tf)f), OtC not liable to an 
lya

d
no

l
Yllll- action for what they do by Virtue of their J'odicial Power ., 

on C Ivcr- . 
cd, and not a ilnn fJc Imn It nomn f02 n ®~ounn, tbat tuljereber a 8tntute 
Rcfolurion. gttlcn n Power to fme finD fmp~tfo!1, tf)e Wlerfons to 
t 8 Rep. ,8. tllbom fucb Power is ntllrn me t Jru'OlJoJ of lRcco~n, uuD 
2 Ina. ,08, tb£ic <n:ourt ig it Ql:outt of L.'\CCO~t7. 
~~2A«~ld In Dr. Bonham'£, ~iifl', tl)l'P imp?ifollctJ fJim f01 p~nffi~ 
placito 18. finlJ IlDlJpucl\ without u Eicenrc, wbich they could not do, 

1'01 in fuel} ([afe tl)f,J !)llUe Ito ~ot1Jet bp tue €5>ta
tute to commit, but they ought to fue for the Pe
nalty of Five Pounds per Month, qui tam, &c. but itt 
tbis <[ofe of mala praxis tfJfP tube on untloubtrl:1 Power to 
commit. 

, ([is;; true, 110 [~]tit of llEno? tuill lie IIpon tbi~ 
31uli{J111ent, brci:1ufc 'tt~ 0 I.!.tomt infitUlt£ll de novo, Dnn bp 
tue 3Jlfiitlltioll tlJ£p ilt( 110t l10lilin tip to the jfo~mahtin1 of 
oUJer ([ourt£), ,viz) tbrp llrc not bounD to Nnw up t[)eir 
jiUillJUlrnt£, lJJttfJ Ideo confiderarum, &c. lut 'tl~ fufficicnt 
fo? tlJcm to fiJet.u tlje (!!:onUtftioll in otber [Ho~tJg. 

gnD pet tbe part!, tl;U5 (onbl(teD is not \\1ftbcut IRe. 
nuop, fo! be map remoue tlJiG ([onbi(tion l1p tiJe <[cltfo?a 

, ~ro. ,09, into B. R. wlJCL'c it mov be qunfi)cn fo~ ~)nrufficicl1(p, nntJ 
'+S9· tllle mu!, be none bp Certio' ari to onp new contlitutCLJ 

{[ourt o~ 3!utieDtfffoll of Hl'(o~tJ, becl1ufe B. R. fJMb a 
leoturt to keep all itmitfO JuristHftton wftbin t~it p~o$ 
per 1J3ountJ6. 

1l311t if t(Je W>laintiff ban 110t fI t.'\rmrnp in nnp otl)rt 
([ourt, it notl) not follom from tlJclleF, t[Jat U]e jfl1tt upon 
wyief) tbfa <[onutffion i~ Ul'OUllOCO, tlJouto be traverfable in 
a collateral gction, l1ectlufc t(Je l~O\1Jcr wlJtcb tlJ£ Cenfors 
bJue ia nitlen to tfJcUJ l~!, 0to! ute, bp tnl}icb tbcp ate (aa 
it were) a JUtp to trp U)f jfncttnirtl)et tlJe Praxis ia goon 
o~ not; nnn if il ~urp finn conttatp to QJ;uUumce, pet 
110 gctfon lirs agafntl tl)em, beCllUfe tllep are on tbelt 
IDntb~ ; tberefo~e rubat tbrp fintJ COll110t be trabrrfeO. 

2 Qnn 
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anll lam!" 31f tbe Mala praxis lUa~ traUerfable, !'et tbis 

)pIca f~ fufficfent, becau(e 'tt~ not necelfar!, to fet fOltb 
tbe i>articular~ of tbe ~ebictne~, fo~ tbifj Qtourt can 
make no 31ullgmcnt, tllbetber tbe!' lUere lUbolfome, o~ not j 

anll tbe [)erentmltt~ babe tlUel1geb, tbat tbe ~ebfcinefj all· 
mtllfffreb bp tbe @Iafntiff lUete unlllbolCome. 

ann afj to tbe IDbjeaion concerning tbe AfIault, be Caib, 
tbat lUag fnclulletl in tbe tot. refiduum tranfgreffionis, ann 
anftnereb bp tbe 3lulllftcation of tbe ~akinLJ Rnb 3lmp!tron, 
ment. 

3lubgmcnt fo! tbe Defen'bnnts;. 

DE 



DE 
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Anno II Willielmi 3. in B. Rp 

The King ruerJus Harris. 

I Salk. 2.60. H A R R IS tuag fottntl guiltp of a forcible Entry 
li~~r~ It upon an Inqu~fition taken before Jufiices of the 
found guilty Peace, accordmg to the Statute 8 H. 6. but no 
of a forcible Bellitution tuas altJarbcn upon tbfS ~onbfctfon 
:i~~~r~n!:ft no~ allp ~binJl fartber bone fOl tblec ~earG noln paR. ' 
be awa!ded jill tubicb 'Qttme Harris blougbt an ~ ction about tbe 
forthwIth. fame 9Jatter, anti I)atl a [terbict, anll nm continuen ttl 

~otfemon aftet tbe <lConbUfion, to tbis 'QI::ime! anb noto 
after tblee l.@earG, anb after tbe ~~oceellings, as afOlt~ 
fai1J, tbe 3luftfceS coram qui bus, &c. atuarbeo JRe{Utlition 
Upon tbe faib ([onbifflOn, anti Harris wafS put out of 
19 0 ffeIDo ll. 

1lrbereupon be PlOCUte1J tbe Ql:onbtBfon, Sec. to be reo: 
mollell into B. R. bp Certiorari, anb Celltral i>bjccttons 
lUere mane to tbe fo~m of it, but tbep were all ober ... 
rttle1J; ann tben it was fnlillen Oll, tf)at tbis ~Uuar'b or 
l1\fltitution, fo long after t(JC Ql:onutction, tuas megal anD 
bOill; fo~ tbat a Plerent JRemebt' \nas inten'Of'b bp tbe. 

* $ H. 6. jf. Statute, tbetdo~e tbe JRdUtutton ougbt to follol11 tbt 
Q!Ol1billion in conbenfent ~(me. , eo 
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§5)0 up all tbe ~tatute 15 Richard 3- if a ~all iJl con= 

bitten of a forcible Entry o~ Detainer, upon dlfetu of a 
3lufftce of tseace, be ougbt to commit tbe JF)etfon fo~tb .. 
bJitb, o~ nat at all; fo~ if fo long a Velap fiJouln be 01· 
lawen a5 three Years, no )j!)lltCbafer couIn be fafe in bhS 
@olfeffton, lllbo ban purcbafen tbe ILann~ bona fide, be" 
tween tbe ([onbicttol1 ann tbe Refiitutiol1; ann tbe tubole 
Cltourt beinlJ of tbat t'>pfnion, 

Btftttution of tbe ~off£mO" ltJas atuattJelJ to H3rris. 

·--_______ ·-··~·_=_~....."_ ...... ,2.,..,,,Es: .... _ ~~~~----
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To fay of a. 
Widow, 1he 
was never 
married, is 
a. Spiritual 
Defamation. 

DE 

Term.Santr. Mich. 
Anno II Willielmi 3. B. R. 

Pliife rveifus Smith. Die Veneris 10 Novemb. 
1699' 

A 
JRule was obtain£n to fiJem cztaufe tnbp a ~lObibf. 

tion llJoultl I1nt go to the (tfccleaaffical QtOlitt to 
flap a sutt tbfte b~ Smitb, a [[({110W, agafnff 
Pliife, fOl tbere [[to~11S : 

.If. She was never married, and never had a Husband, 
(anti what is her hopeful Son) innuendo, tOnt {he was a 
Whore. 

ann upon [)ebate tbe mule tua~ bifcharge11, fo~ tOe 
(tourt tuar; cleat in flDp{llion, tbnt tbere [[IOltJfJ lUere a 
@)pirttual {)efamatioll~ 

Harpur rverfus Davy. 

Where ,a AS SUM PS I T, &c. upon Non Affumpfit pleabelJ, tbe 
~'I:; ;~~~~d @fafntitT ban a dIcr'Offf, ann aft£ttnar119', upon a 

. ~otton, tbe iDefen'Otll1t cbtaine11 a Bule fOl a nem ~rtal 
upon @apmcl1t of ([on~, anti b~in\Jing tlJe Damages into 
€OUtt \J.1biCb lUtte fountl in tbe fo~met ~tial; wbicO WilG 

• Oon£ 
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110ne ncco~nittglp, anti tbe lRule tl1a~ to trp tOe fame 
lITue, &<:. 

jf~otn toe JF)Ica. moll of tont aRiolt tua~ of Eaf1:er~ 
Term Anno I I. on'O bp tbe Memorandum It oppearetJ, 
tbat tbe 15i11 tna~ erl)ibitc'O in Hillary-Term before; 
nun upon tbe u\ule fO? a new ~rfal, tl)e Wlninttff DiD not 
PlocceD upon tbe fame l~on, but mane up fI nem Wlea~ 
Roll uS of tbi~ p~cfent Michaelmas-Term, ann a Memo
randum of a 15ill etbibiten in Trinity-Term laft pall; ann 
bercupon a ~tial tun£; ban, ann tbe Wlatntiff biJDatt~ 
otber [ternitt, but upon Q 90otton it wa£; fet aune fo~ 31r~ 
rcgulatit!', becaufe tIJ{S tuas; tlnotber <Zeaufe, a~ it now ap: 
peateD to be, ann tI)e 1I3laintttf ban not purfuen tbe Rule 
of <zcourt fo! a new 'Qrtfal, which was to try the fame If
fue which was tried before in the firft ACtion. 

ann in toi~ <!tafe, toat bettueen * Dubartine and Chan- * 5 Mod. 

cellour was cited, whicQ was an ACtion of Trefpafs, Quare 39 Z
' 

uxorem abduxit cum bonis viri, &c. 
tltbe DefclltJant plcatJcn in ~batcment oltl~ fo~ Delap; anti 

upon a Demutrer to toe W>Iea tbete wag 3lunglllcllt, tbut 
tbe Defennant {lJouln anfwcr oller; tuberwpon be pteanctl 
tbe genetal 3ltrue, ann tl)cre tuag a (l1crtJtff ngatnll btm

l 

but it tuag fet anne fo! 31rtegularit!', becaufe in tue iRe~ 
to~n of nifi prius, tbe Wllafntiff ban omitteD all toe 
w>~oceenillg~ on tue Plea in Abatement, ann mane it 
up 09 if tbere bun been no Cucb l1!>Iea, but onIp toe gene:: 
tal ]Ulle. 

erne caft of Abingdon Town. 

A Mandamus tua!1 nircHen to tbe Mayor, Bailiffs, attn 2.Slllk. 43 I» 

all tbe capttal16utgelTca (except John Selwood and ~hz~ Court 

John Spinage) fetting fo~to tbnt b~ tlJetr QI:bactet at [ucb cannotrc

a certain Da~, tbe <ltommonalt!' ate veatlp to cboofe fufe tht Re

two out of tbe capital Burgeff'es, anD to p~efent tocm to ~:d~l1:i 
tbe Mayor, B1iliffs nnD toe JRea of the capttal13urgc1fe~, by a Mayo~. 
ilnO tbe~ ate to elctt one of tbofe two tIJU~ Nefenteo, &c. ~~~a~~~~i~l£ 
to be' ~apo~ of tbe 'Qr,otun fo~ tbe ~ei1r cnfumg. pal bfficcl' . 

~bat Sel wood and Spinage being Uno of tbe capital t~. whot 'CiS 

Burgeiles, lUete elfcteO anD p~erent£n b!, tbe <ltommol1nl: ducfrc • 

tv., an'O tf)at tIJe ~apo~, 1l3atltffa ilttn tbe JRell of toe 
tnpital 15urlJciTClJ refufe'O to plOceetl to tbe €tecttolt of a 

S r f 2 Sl3il!10~ 
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~apol out of tbore two fo~ tbe Ite~t ~ear; anti 
tbe [[lrft l1HH; to coUtmann tIJrm to ITO to tbe QE~ 
Iretion of a ~a!,o~ out of tbofe nno Jl!)erfons tbus 
p~er£nteb. 

atbh:; [[ttit being ttrltbttetJ to tbe Mayor in }Dotremon, 
be upon tbe )Recetpt tbereof (ummonen tbe 1l3i1i1iffG 
nnn capital 15urlJetfeJ.1 to an tlffemtlp, wba appearing 
upon tbe @)ummonG, the ~ajolftp of tbem were fOl mal 
king 0 new Qfl£ttton of a Sl@opo~ aCCo~llinlJ to tbe <!tom. 
manti of the ~[1rtt. 

13ut tbe Mayor tn W>otreffiol1 (betnlT Of anotber llt>nt~ 
tp) bifaguetJ to tt, ann fo~tbUlitb tJifmttfetl tbe g[em= 
blp; anb oftermarbfl be maoe tbt£f Betutn to tbe Wrlt, 
(viz.) ([bot tbofe two ~etron£f p~erenten to bim in [)lner 
to cbooCe one of tbem fo~ ~a!,o~, &c. were not qUalifiro 
ro~ tbat ()ftlCf, not balling receiben tbe ssacrameut in 
nue '(!time ftcco~ntnlJ to tbe ~o~po~atiol1 ~ct mane, 
Anno Car. 2. 

~l1n now tbe ctOUtt wag mObel1 in ')6ehalf of tbe ~a;o~ 
tit!, of tbe ')6ii iliff£) al1'O ']3ut!lelfe~, &c. to fiap tbe JfiUng 
tbiS Return, bccaufe motlt ftgatnll tbe motes of the ~a~ 
io~ttp of tbofe unto whom tbe [[1tit wns nirectel1; anti 
tbnt the ~apo! migbt fi)ew <!eaure tubP an attachment 
tlJoullJ not go oIJatnll bim fo~ tbta ta>~acttce, ann accD~tlil1glp 
a JRule WtlJ.1 mane fa! tim to llJetu <!eaufe, &c. upon tbe 
lubole ~atter. 

an'll aftettuatl)~ it wag 'OebatetJ (eberal ~imes upon 
thi~ filtlTle JF)otnt, whetber the lReturn offeten bp tue 
~apo~ might be {topen, o~ tulJetbet t(Je ~OUtt were baunO 
to receille it, nottlltt(j(fontlfng tbe ~:Drtife as afo~efa(1), 
ann at Inft tbe Q,tourt came to tbe follotninn lRefoIn
tion. 

If. That they could not refufe the Mayor's Return, 
becaufe he is the principal Officer to whom the Writ was 
directed, and to whom the Writ was aCtually delivered, 
and all fhat the Court could do was to compel a Return to 
be made to the Writ. 

g: n'O if the 9l3ap{)! ban mane an!, Return contrarp to 
tbe eLl otC£) of tbe ~aJ~ttp conutlun, it ttHl~ at bia Jj!)es 

til, anll tbat tbe [llal' to pUllill) bim \\l09 bp Jinfommtiotl 
in B. R. ann tbertfolc tbe ~ltle fupra wag bffcbaqJ€tJ, 
anll tbe ~{lpO~'S) Return mU!f filetJ 5 but upon Debate it 
wa~ be III to be no !Joon Return. 

I 
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mberrupontn Eafier· Term, 12 Wi1li. tbe <ltounfel 
fo~ tlJe ~apol took an ~t(eption againff tbfs ~ttft 
Of Mandamus lDbitb UHU1, tl)at it tuaa ill tJtreffrtJ, be~ 
eoufe tt was not to tbe \U[JOle '15onp ptlUttek bp it~ (O~pO: 
tate mame, no~ to on~ W>erron~ natural bp tbeir Ploper.. . 
montrs, but to UJe mt)UPOl, 1l3athtfs, ilnn all the -I< capi. * Not~p They 

1 "\2: f1": • TIl' were lllcor-fa ).lJurgcueS except two; ann Str lomas Ho t S ([are on poratcd by 
il Mandamus tuns cite'll, u.b{c{J was to tbe fame (lLoUm, (he Name ~f 
but qunllJen fOl tbta Uer~ I&rafon. T. Jones 52. ~tfyor, fa i.-

')But· tbir; ([ourt 'Ortlien tIJftt crafe to be lLatu, fa tbat ~l1~gca«cs, 
it wag mofi p~oP£t the Writ tl)ouln be 'bireffen onlp to tbore ~nd not capi
mba nre bounll to obep it; Ulbettfo~£ a petemptoa~ Man- }:!.Burgef
damus tuas grant en. 

The King ruerfus Chandler. 

T HE !)efennant befng conUictell upon tlJe + 0tatute t 3 Be 4- Will. 
fo~ ktlltng Deer tn tbe Iltfng'g Cltl)afe caUcll Enfield- ~at~~~ ., 78, 

Chafe, tbt~ Q!onbHfton was temobcll bp Certiorari into 5 Mod. ~46>. 
B. R. anb the following QCtcepttons wcre taken to it. Sevc!al Eli:

(I.) f o~ tlJot tbe gail mas not IoU) to be bone UPOll ~:r:~n: (a

Ult!' certain IDil!" but gcnerallp tbat the IDefrnnant btl) Convi8:ion 
between fuch Days hunt and kill fo many Deer, tnbete~ ~or \I?eer-• nen lng, 
a£j be ougbt to fet fo~tb tbe certatO Day. 

(2.) Jlt lUll£; Itlf'O to be bone \\litbout tbe Qtonfent of 
tlJe ll\iug proprietar' damamm, &c. but b(n not fa!, 
tunc proprietar' Co as to fi~ it at tbe €ime of kif: 
Hug tbe iDtcr. 

(3.) lit waa lot'b to be none wftbout tlJe gutbo~ftp of an!, 
l\Derfon entrnllcn tnitb tbe Jaeeptnrr tlJe Deet at [he Time 
when they were killed; lllIJereaa 'tis pomble t[Jat tlJe De. 
fenttant might {)abe autho~it!' from fome w>crfon entruffel1 
toitb tIJe fl\ceping, &c. at that Time when the Authority 
was given, (Jut ·tlot be ftttttlfifb, &c. at the Time of the 
Killing; ilt1~tf fo, tbe Defenbant fa £tcufable, untefs he 
had Notice when the Truft was determined. 

(4.) 31t Dotb not t1ppror, that any Summons was a
warded againPc the Defendant, o~ tbat be waa baoulJbt tn 
flY iln~ Ifllufull!>]occfG. 

(5.) ~bc ~ungm£nt hl illfo~mnl, befng nJo~t of fubat to 
requiteD tip t!JC @ttotute; for here is no cond itional J 11 dgo 

ment of fetting the Defendant on the Pillory, fi, &c. 
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13ut a~ to this ~atter tt was anfwere'O, tha t tbis can-

nfttonal ~att ougbt not to be annel), ann fo~ that tbe 
'+= 1 And. (!tare in the -Ie ~ilrgfn illafl ette'O, tulJicb \tla~ upon the 
138. Cuffe's ~taute 23 Eliz. cap. I. as a cztare in ~oint. 
Cafe. (6.) 31t btD not appear tlJat tbe 3luftfces of 1geace coram 

Qoibos, &c. '01'0 gibe liuDgment upon <!fbil'lellce of mit~ 
nelfes, o~ upon ([oltfemon of tbe 10artp, fo~ 'tis Quia vi
lis, &c. omnibus pr<£miffis, &c. conflat to tbe 31utltces, tbat 
tbe Defennant en cu]pabilis; fo raJ all!, 'Ql:htllg appearing 
to the contrat1', it map be pattI!' upon QJ;bitJ£ltce, ann 
pattl1' UpOIl Cltonfeffion; tuhich ougbt not to be. 

Tne King gnD in fome tl)o~t (time afterU1atlJS another Qtonbittion 
~er. Speed. d 
I Salk. 379. tuas retUtnelJ UPOIl one Spee fOl ktniltg one Deer tn tbe 

fame QChafe, anD the fame ([ounCel took (!f~ceptions to 
tbiS (tonbtffton. 

(I.) fo~ tbat it tuas too getterall1' laiD in tbe Qttrcum= 
fiance of Ki11ing, fo~ it tuas onl1' fatD nnam damam, An
glice a Fallow Deer, not raping wbetber Bock, Doe, o~ 
Fawn, an'O 'tifl quod illicite occidit, tuitiJOut fi)ttvtng bOl11, 
(viz.) whetber bp Gun, Arrow, Net, &c. 

(2.) 31t Di'O 110t appear that tbe [mtttler~ tJabe Qfuf'Oence 
Face to Face, fO ua tbe DefenDant migbt babe an i)ppo~r 
tunitr to Ctor5=e~amine bim. 

(3.) ~be fact tG lai'O to be 'Oone fine confenfu proprietar', 
&c. without raping vel alicujus eorom. 

(4') 'flUS faIn, tbat tbe iDefen'Oant tua~ conbittclJ upon 
tIle ~tJiDence of fucb a ®ne, credibilis tefris, in ea parte, 
lubenit fiJouln be in hac parte. 

(5.) ~he ,faft fa not laiD to be bone contra pacem Re
gis ; tubtcb ougbt to be itt all ([onbHUons upon forcible En
tries l1efo~e luftices of ~cace. 

Nota; flrbefe ([onbittiona nepenlJeb till Trinity. Term, 
Anno 12 Will. ann tben tbep tuere botb affirmeb. 

flrbe £iDbjettion wbicb rcemen to be of moll [[leight, 
was the firit, which was made in Chandler's Cafe, 
(viz.) ~bi1t the .faH tuas; not laiD to be bone on any 
certain Day, &c. to tubicb it mas anfwere'O, tbat all 
3l11fo~matiolt" in tbe <lftcbequer wete in tbia Jfo~m ; ann 
feb£talll!>~ecenent5 were cUe'O ill tbi~ ~oint, tuhich map be 

t Raft. Ent. feen tn tbe t g@argin. 
4 1 '::1. • 
Hern's Pleader 549, 507, 508. Winch. Ent. 541, H7' Thompfon Ent. 92. Brown for· 
mula placitandi 5°,251, 260,2,50, 2,52,. Vidi.'ll Enr. 186. Coke Eot. 15 8. 

I 
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anti it tuaa bern per Curiam, tbat tbt Manner of the 
Killing tteen not be fiJetnn fpecialf!', ann tbat it \Uas; not 
necetfacp to la!, it to be contra pacem; ann that tIJtte l1eeb~ 
no fO~rflal 31ungmcllt UPOll tbfa C[onbHltotl, tnitbal1 Ideo 
confideratum e((, but tbat 'tiS fufficten,t to fap, Ideo con
viCtus eft, o~ Ideo '£o'fisfadet, &c. 

Nota; ~I)ere Wfte tbe Btll 4Lafetf tlf Qtontroberfp upon 
an!, (ltonulctiol1 on tile lall ~tatute alJoin.ft Deet:llenIinge 
@lee pone a tbe fame <!tafe 508. 

The King q;erfUs The Toivn oj Hertford. 

U p 0 N a ~otion lLeabe tuna giben t{l fife an 3info~s informatioli 

mil tion in jf~atttre of a Quo Warranto againff tue ~~'~ i~\t 
'~o~po~dtion of Hertford, fOl atruming' a lRi«bt ttl malte Crown-of~ 
.freemen of jfo~ei6ner~ to tbe ~otnn anti ([o~po~ation. nhceI~fore 
~b~ firtl W'~ocef~ out of tbe CJl:totu~,i)ffice Will; n Venire ~i~es ~~~;i~ 

faCias ttl Jaature of a Summons, tubIC{J 1.tJa{; mone retUttl~ Iy to aniwcr 

able ill Eafl:er-Term, Anno II Will. 3. upon rubtefJ a Di- the Coils, if 
11. • -tr. b . I the Defeu
llrtngas tullen, returna Ie Cra. Tnn. nutl upon t ~ilt JR£tnttt dam lS ~c-
a 1£(On1) Difiringas tlH1S mane teturnaUe in fifteen Days in 911incd. 

toe fame Trinity-Term, anti upon toe iRrtl1rn tberfOf it 
third Difhingas \tH1G matJe Tefl:e in tbat fltnUl, anti tt~ 
tacilablefn tIJlS p~erent Michael mas-Term, Anno II Will. 3. 

anD tl0tu it trHilS mObetJln 'Jl3ebalf Df tbe QCO~POllltioJt) 
tbat forCe two lafl: Diftringas's milJbt be tJtfC£]utgen fo~ jjt= 
regularitp, fO! tbat tbe lP~oc£f~ ill tbefe <!Cafca are to b£ 
returnable de Termino in Terminum, anti not quicket; but 
tbat tn Trinity-Term tbete itrueD two Difl:ringas's, Wbi(f) 
ouglJt not to bE'. 

t::bts Walter bcfl1lJ tefcrretl ttl Sir Sam. Afl:ry, tfJ€ ~a~ 
aet of tfie ([rottm·[)ffice, Oe tepo!tcn that tOe W~oce('tltng!1 
were regular, onn tbat no mo~c U]on fifteen Days is reo 
quired to be between the Tefl:e and Return of there Pro
(erS'S; tut it tunG {fill lnUtletl fo! tbe QI:o~po~tltion, t!Jilt 
tbcre u:nf abQ\Je fo~tP JF>~f(£tJent9 in tbe fiDffice in fuel) jln. 
fo~matfo"s 8rrotntl <[o~po1attott~, tnbere nil tbe t9~o(£fn tui!1'I 
mane de Termina ;n Terminum. 

15l1t Holt Chief JufHce anfweretl, ~fJflt ~ro\tJ" IDffiff 
tuO~lt was like <[lJUtCb:\tlo~k, betp ilom ttl Its 1j!)~o!Jt£fG, it 
be,"~ ufunl fo~ tfJc <lClrrk~ to make flU fucb ~~OCfr9 {lut 
tog-aber, £Inn of the fdmc ([cITe nnll IRnurn from ~£tm 
to {[frm; but no JLow uquttOl tO~lt it fi)oulO be fo. 

trIlf)£rfJ< 
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[~lbe·trftl'1e tbt J)~'O'f£'tutft)S moben fot a fpec,'af )Rule ta 

tfireitf tlJe ~ft7tt(~ upon tbtfc l\!'1tltefj'S, {Jut 110 fnt{J ~u't 
fnilll mOllt'1 but tOt ]lfU'fif wcre left. ttl {Je efftea'en tn nue 
Qi:hnt', aCC01l:Jing to t~ Q):otttfe of tbe <!Corltt. 

ann in Ealtet-Term fOU(f'rotng, Anno 12 Wi]}. g. it 
ltHla mObe'b agafn fo~ tbe <.'.ttJnlO~atio'l to quatl) aU tbe 
~tocefa t~ut ban b~tn a[tMnft tbem, lrrcaufe tbe ]nfo~rl1et 
tyan not ~tuen @ecuritp tn the <!ttotuudDffice fo~ tbe <ltOft~ 
in Qtafc of aCquittal of tlJe [)efel1tftlntS~ accolOing to tbt 

4 & 5 Will.). @>tatute Anno 4 & 5 Will. 3. By which 'tis enacted, that 
C<lp. 18. the Clerk of the Crown-Office (hall ~ot receive or file any 

Inforll1:ttion for TrefpafS, or other MifdeltleanOf, or iffue 
any Procefs thereon, before he {hall have taken, &c. a 
Recognizance from the Infotmer in the Penalty bf 201. to 
profecute with Effe8 ; and that if the Defendant {ball ap
pear and plead to IfTue, and upon a Trial the Defendant 
{ball have a Verdict, the Court {ball award him Co(}s, (itf:. 

'l6Ut it ltJo~ fttfitleb* tbat Informations in JPlatul:e of it 
Quo Warranto CaG tbf~ tUBa) were not ltJitbtri tOat @Ita" 
tute, fo~ tOnt etten'beb onl!, to Jltlfo~matton~ ft.i~ 1trtf= 
patrr!l, &c. 

Sed per Curiam, (!!;berp 31nfo~matfott, mfitcO fh fts mas 
tute map be lletatiDu~, ia witbin tOe @Utbfetu of tOat 
0tatutc, Dun f(1J tOat Bearon @)ccurtt!' ougbt to babe 
been giben befol£ an!, @~ocer~ ban {truetl; anti ro all the 
~locefs ttl tbiS QCofe mos quatben bp Bute of ~Ol1tt. 

Alanfon rverfus Brookbank. 

Pro!1ibition THE ~laintiff moben fO~ n 1\3~obi£lition to tbe (ltourt 
dcmed where . . . 
the Plaintiff Of Durhe'lnl, becaufe tl}e WaG ettetl b!, tbClt ti!>ll.lcefS 
was cited on on a Sunday, in t1 QCaufe of ]jntOntinenc~ wttfJ tbt Earl of 
a Sunday. Arg. tubo batl 'befcttetl bi~ ~[ttfe, ann Ifbcn tnitb toe ~Iain" 

tiff in atluiter!'. 
~be SurrgcCfion fo~ tbfS le~ohibith)tt tua~ founllell Oll 

* Z9 Car. 2. tbe * Statute 29 Car.~. by which 'tis enatled, that no Pe.r
tap. 7 fon on the Lord's Day {hall ferve any Procefs (except In 

Cafes of Treafon, Felony, or Breach of the Peace) buc 
fuch Service {ball be void, &c . 

.motu it appeatcl1 bp tbe lRrttttn of tbe Apparitor upon 
tbe Qtttatton, tbat be fetbel1tton n Sunday; tlTe ~OUtt nb-

S ~mro 
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journetl this 9)anttet ttll the fall Dal' of tbf~ fiterm, anti 
tben tbe @~obtbttion was tJenfeb. 

'The Bi(hop of Salisbury & al' ruerJus Phillips. 
Intratur Mich. II Will. ,. B. R. Rot. 377. 

QUare lmpedit b~ougbt Ill' Phillips againll tbe BHhop I Salk. 43.
of Salisbury anb Berrbw, fo~ btntJeting bim to p~e: WhereJofm., 

• • tenants ° all Cent, &c. to tbe QI:burcb of Stanton Fltzwarren In the Advowfon 
County of Wilts. . ~ade Parti-

after fome (pedal @leatJiuJJS in tbe Q1:oUtt of ([ammon ~~~db~tco. 
191eas, wbere tbh.1 action waf.) b~ougbt, there \l1as a [let. venant be

nUf anD Jlubgment againff tbe 15UlJop, ann tbereupon be }clf-(!~ them

b~ougbt a mtlt of <!EttO~ in B. R. ~fJe ~itle in tbe Dec ve5. 
(Iaratton \lias tbus lain! 

if. «:btlt John anD Richard Organ were reiren in jfee of 
tbe anUo\tlfoll tn grofs, anD beinlJ tbus jotntl]? felCetJ, 
tbe!, b!, J!nllenture llatetJ 26 Junii, Anno '3 Jac. anll mane 
between tbemfelUes concluferunt & agreaverunt inter fe, 
tbat from tbencefo~tb tbc!' tuouln be feifetl itt Common, 
and not jointly of the faid Advowfon of tbiS <!l:butCb, 
(viz.) 'Ql:bat tbe fain Richard Organ llJoulD tlann anD be 
feireD, anti baUe ann enjo!' one ~oiet~ of tbe fain gDUotu
fon to bim an'll big I!>eit~; ann tbat tbe faiD John Or
gan llJouln fian'll anD be reiren~ ann baUe ann enlol' tbe 
otbel: ~Oi£tP., &c. to bim ann big fJ)eit!3, ann tbat tbel' 
ann tbetr f(beraI lPeirg, as' often as tbe faiD ~burcb fiJoultJ 
become bacant, tboulD feberalll' p~erent by their feveral 
Turns, alternis vicibus modo & forma requen. (viz.) ~bat 
Richard Organ ann bin l!>eitSS llJoulD Plefent fo~ tbe Bra 
t!Curll, ilnn John Organ anD biS ll)eitS fo~ tbe fceontJ atutn, 
ilnn fa alternis vicibus a~ often ass tbe <ltbutcb tlJourn be# 
come Uacant. 

~bat aftcrtuattJ£j Richard Organ p~erenten in bf£j ~urn 
one John Woodbridge, anb after tbe i)eatb of Wood
bridge,. John Organ in (Jig flCurn PlefentetJ Thomas Hotch
kis; anb after\11utt1£j Richard bien, ann John Organ fatUi. 
Den, anb tbut Richard'g 9}3oietp tlefcent1ell to big Brother, 
lllbO granten tbe aouo\UCon to Richard Hippefly, from 
l11l)om tt befeell'Oeb to John Hippef1y his Brother, wbo 
grantetJ tbe n£~t aUOit1anCe to William Phillips toe 
l~lilintiff'~ ~e(hltol, ill tubofe life,time tbe <lLburcb be~ 

r t t came 
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tame boil1bp tbe iDeat'b of Hotchkis, anl1 'fo~ tlJnt IReafan 
it belongcll to tbe faill fte.ftato~ to p~erent, &c. anti that 
the Defenl1ants ipfum injufre impediverunt, anll that the 
flCeffato~ l1ietl tnbilff tbe Qtburch tuaJ.l botti, balling mal1e 
tbe ~Iaintiff ~Je(utoJ, & ea ratione it belongetl to fJim to 
p~eCent+ 

'-7 'E~. ,.8. h. Ja01tJ ft \lUIS fufiaetl on fo! Qfrro~, tbat tbe ~Iaintttf 
,~o.L1tt. 164· ban 110 ~itle, eben bp hiS olDn ~helDing, becau{e tbe Join-
. tenancy was not fevered h}" tbis Indenture of Agreement 

made between Richard and John Organ, fo~ that tfJe ®pc: 
ration of tf}at iDeel1 tuas onlp by Way of Covenant, ann 
tbe 31nberital1ce of the al1botufon remafnell entire, a~ be: 
ro~e, fo~ Jointenants cannot grant to one another, tbo' tbep 
map releafe; but tbis iDeel1 coulll not operate bp map of 
ReJeafe, becaufe tben thep muff be crors Releafes, anl1 botb 
at one ]jnaant of ~ime. 

'l6ut if it tboulb be al1mfttel1, that after thi~ 31nbenture, 
, Richard and Jobn Organ were Tenants in Common, pet 

5 H"7' '8. " tbe Jl.,a\l.l \\1oull1 be 8goinft the ~loil1tHf, becaare Tenants 
~o. Lttt. 19

8
. in Common muff jotn in tbetr Prefentation, anb one 
'(tenant in Qtommoll alone cannot grant tbe lle~t Qboin~ 
ancI? 

@)o that quacunq; via data tbc W'loil1tftf batb no ~itIe, 
fo~ it appears bp bt~ omn Declaration, that John fUt: 
billeb Richard Organ, unDet tnbom be makes bts t!CHle; 

* 2. Mod. 97· aUb tbe (!Cafe of +: Croffman anll Churchill lUas citeb as an 
~utbo~it~ fn t@oil1t. 

II H. 4· ,. Sed per Curiam, ftbiS is; a gOOb Partition of the lnhe
Co,Ent·496, ritance of tbis QDbOlUfol1, fo~ bl.' tbiS Qgreement a fepac 

ifyO~r 29. rate 31uttrell is lleffen tn each of tbe Organs to p~dent b~ 
F.N.B.62.D. tlrurns; anb being etecuten on botb @lilies, tbe 3Jnbftt= 
'- Inft. ,65' tance f~ tberebp fcUeten. 

Child rver:fos Harvey. 

I ~alk 48. M 0 V E D to amcnl1 the 1ReCOlti of Nili prius in the 
Wncrc the • • • ~ b 
Day of N~ Jurata anl1, Dlfhmgas, to make .tbem agree ~lt~ t e 
prius was af- Plea- Roll; tbe ~t{fake tuaS tbllS, (VIZ.) lit tuas In 31true 
~er~hcl D~¥ in B. R. of fall Trinity-Term, in an gerton fato tn Middle
~ot :~1~nd~s fex, to be trfeb befo1e tl)e <[bfef 31Ufiice at Weftminfrer, anll 
able. tbe Dap in 'l6nnk in tbe Jurata and Difrringas, lnaS a die 

Sanaa: Trinitatis, ruben it fiJoulb babe been a die Sandi Mi
cbaelis in tres feptimanas Nifi prius, &c. 

I mOW 
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jf;}otn Tres Trin. which was the Day in Bank, bappel1eb 

to be on tbe 26th Day of June, vel coram Johanne Holt, 
&c. fi prius venerit 27th of June, (0 tbnt tbe IDap of nih 
prius trag aftcr tbe iDap' in 16ank, lUben it oUlJbt to babe 
becn befo~e. 

Qtbe l0laintiff [Jan a [tetbfct, but it tnaG fet afitJe, fOl 
tbi9 wns; not amrnllilble, anti if To, tbeJl tbe Qtbfef JrtHltct 
ban no autbo~tt!' to ttl' tbe Qtaufe. -c '. 

Argent rveifus Sir Manna?uke Darrel. 
, .. 

O N a artial at 'J5t1r in <!I;Jl'iiml'l1t, tbc ~Iafntitf ban a New T~jl\l 
[lettlitt contrat!' to tlJe ~pinton of tbc tuIlole ~ ourt; ~~:n~~d e 

anll tbetef{1~e the DefentJant maben fo~ a nelU ~ria'+ afrer a Trial 
')Sut per Curiam, a new 'Qrttol tuag tlenteo, anti it lnaa at Bar, 

lain tlo,»n fOl a Rul£" tbat after a firtial at '16al:, tto,new 
(!'tial tball be gtOlltetl tn an!, <!tare, unlefG it tlppearetb tbat 
tbere batb been fame Clto~tuptton o~ ~(~ncmeano~ in tbe 
liut!'. 

'T ttl 
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The King 'Verfus Chandler. Anrea 50I. 

See Antea CHAN D L E R tuas commitett b~ a 31uffice of Ji2)ecce 
f~~' Method upon a ClConbUflol1 grounnen on tbe ~tatute 3 & 
of Proceed- 4 Will. cap. 10. matle OlJoinff Deer-fiealing, anb 
ings aftRilft being b~ougbt up tnto B. R. bp Habeas Corpus in 
~~~r- ef. ~ Hillary-Term, I I Will. tbe 4tourt mas moben, tbat be 

migbt be tttfebargetl, fo~ tbilt tbe <Zt ommitmmt tua~ Hie" 
nal fo~ the Bearons ronoming. 

(I.) 'l5ecaufe the ~etbcn tntentlen bp tbio ~totute was 
not putfuen; ro~ tbe marrant to tlirtrain was nirecte11 ta 
nil Confiables genera lip ; now UPOll fuch Direction to tbem 
bp Jaame of tb£fr i'ffice, a Warrant cannot be e~ecuten bp 
au1' <Ztonftable out of tbe w>~ecincts of bi~ own )F)ar(tl), ro~ 
be t~ a Qtontlable no where elfe. 

motu upon tbiG imlarrant, tbe Confiable of Southmims 
batb mane a Beturn, that tlJe Defenbant ban notbing in 
Hadley wbete bp be might bz difirained, 01 clfembere : Where:: 
as Hadlev fl1 anotber @arillJ. where tbe Con!lable of South
mims hatb notbing to 110; tberefo~e {ucb a Beturn of a 
~attet out of hiS 19~ectllH tna~ not fuffietent tubet£on to 
grounn a Warrant of Commitment. 

(2.) lIf tbe fitll [[tarrant to difrrain bQtt been fo~mal, PEt 
the Beturn upon tbe Habeas Corpus il1 ill, fo~ tbere ifl onlp 
i1 Btdtal of tbe firtl [[tatrant mane fn tbe [[tarrant of 
Qtommftment, but no Jl\eco~tt:tbereof certifien a~ it ounbt, 

2 & 
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& per Curiam, fo~ tbere )Rea(ons tbe €ommttment is 
110iD~ -

Et per Holt Chief Ju(Hce, tbe 9}8etbOl1 of 19~orecutfOlt 
upon tbi. etatute mull be tbus; : 

1f. ftbe ~erron conuictetl if p~erent map fie l1etatnetJ in 
ClCUffobp fo~ tmo Da!,$', in wbfch ~tme tbe 3/uffice ougbt bp 
Watrl1Uh), &~. at bta IDtfcretfan, to make wbat €nquirp 
De fan, fo as to info~m anti (attarp bim(elf tubetbet fbe tE>e: 
naltp ma!l be lebtelJ bp IDtffters. 

Qntt if be fill'b9 tbat tbete ta notbiltlJ to lJiaroflt, tben 
be mutt make a. 1Rcco~n tbtreof bl' map of anjunfcattOlt, 
(viz.) That it appearing to him the Party hatb not any 
Goods by which the Penalty may be Jevied by Dithers; 
therefore in Purfuance of that Statute, he doth award him 
to Prifon (at tbe flnlJ of Uno Daps, but not befo~e). 

If the Perron is abfent when coovia-ed, then the JuPdce 
roufr make a Warrant to difrrain; and if there is nothing 
upon which a Difirain may be made, then after two Days 
he mufi make a Recor8 thereof 1I.t {"pra l and then Hfue out 
his Warrant of Commitment; tubetffa~e Chandler tua. 
btfcbatgen. 

Nota; ~bere mattant.~ to ntftraht ann commit, \\lete 
malle ttl' the lRcca~lJet af Lo.ndon, tuba conbHtel1 tbe iDe
fennant. 

Starke & al' rverfos Cheefu1an. Intratur Trin. I I 
Will. 3. but adjudged in Hill. Term, I I, 12 

Febr. 1699. 

C AS E upon a Bill of Exchange b~alnn bp toe Defen- C~fe upon a 
bant Chrifropher Cheefman in Virginia upon Chrifto- B~lI of Ex

pher Cheer man of Ratcliff, London, lnl)tclJ tn €:rutb waG ~eft;S.e pro
upon btmfelf; anti in tbi9 actton tbe ~laitltitT6 lleClareD, 
tOat tIle IDefenbant ChrHl:opher Cheerman J 0 Junii, anno 
169~' in quodam loco vocal' Virginia in partibus traefma-
rinis, fdl't, apud London' in parochia, &c. fecundum u· 
fum mercatorum feciffet tres. Billas excambii, all of tbrm of 
tbe fame Date anti Qtontrl1t6, anti lJtreffcn toe faiD 1511ls 
to Chrifropher Cheefman in Ratc1HI; ann b!, tbe reconD of 
tbe (aiD 1l3tllg be rcquelleb tbe faiD Chrifiopher ofter 20 

[)apg @lig{Jt tlJtreof (tbe fitff unO thirn of tbe (atD ')51((1) 
not brinJJ patn) to pap to tbe t91i1intitf~ 15 I. fo~ like dIn" 
lue ~ecct\.letJ at Virginia. 

Cum-
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. , Cumque. eria m prxd.i~) c .. C. unto UJf):otn tbe fatll 'i5iIl 
llJilS birrttrtl, from tile tRinH' of l1iIihfllJJ tbc fain 15mg:, 
:ufque & fuper :;q die Dtcefnbri~ Anno 1699. at ',Ratcliff 
afolCftlitJ, feu alibi infra hoc regnum Angli~ non fuit irv 
ventu:s & praiditt' qtdndecirn libr;£ in Billa prxditta men
.tionat' mEre nor patn t.o We 19!fltnUUf3., pe,r quod pradidb 
2~ die Decembris A nnn 1699. pr<fdi:ta fecnnda Billa bi11a~ 

,.r.uin i1Jarum debito _ modo &: fecundum confoetudinem meri
eatorum protenat' fui£ per qnod fecundum ufum mercator. 
rum tbe iDdenbant become HUll io cfJorgeable to p~e 
£j@oncp to the IjDlt1tntitfn, tu~}O -hkcwtfe tJ£Chlttb upon lui 
-Indebitatus aifunlpfir, quantum meruit antl infiri1ulcompu~ 
taITh, onn bob ]luogment bp i:'rfau!t; anll uponn Writ of 
31nqntr!, erccute11 eiltire IDamalJfG t1lcre founn. ' . -

Qinb upon a ~otion in arrrtl of ]lungment, it wag ob~ 
Jfeteb agointl tI)e iDrcloratiotl, fo~ tl)flt it was not tbCtfin 
aberreb, tbat tlJe firtl {Inn tbirn 13111 of QErcbangetnas hot 
paiD., n:(Jtcb ougl)t to be iluetrrll, bectlufe tbe 16m~ are 
tOlttJitionaf. (viz.) {leo pup tbe (£coltO 15HI, if tbe BraunD 
tbi~b lV8S not parn. . 

'(to which it was anfwered, Qt{Jilt tbc gUf\Jation tbat tbe 
~I.lllf!, in Billa prxdicta mentionat' wa·g not paid, 11in fup. 
pI!, tbe mant of t(jnt abctUlent,becaufe tbe ~Um\1)as 
tl)e fame in aU tbe 131119. 

(2 ) It was objeaed, 1[:.{Jnt to ('l1ttUe tbe W>lalntftTa to a 
Proteft, tbc!, ban onl!, fain., that ,.tbe ~erfon upon ll1bOUl 
t~Je 16m tuaa blown non fuir i nventtlS tn fo lonlr a flCtme, 
without tbewing thac [hey had made an Enquiry after 
him. 

'Qr,o which it was an r wered, €bat it WilS aCCo~tJit1g to 
tbe ~ullomamongtl ~ft(bant£), anti acco~nlhg to tbe com· 
mOil Jfo~m 1n. the like ([afes.· 

(3.) ]It wa~ objeaeD. '([!Jat the l\!>laintitfa (Jab not fnfn in 
tfJeir Declaration, tlJat tbe DefenDant Plomlfen to po!, toe 
~oncp to tbem after tbe Proten manc, o~ tbat be ban anl' 
JaoUce of tbe 10lotetl. 

i SILL 160,' 13ut it wag anf'fl)creD, That the Law did raife the Pro· 
;06. mire upon the Cufiom of Merdranrs; anD therefo!e it wag, 

not necetrarp of loping an aifual ~~omtfe, onn tbe ([afes 
• ::. Cro. 306. tJt t[Je* ~atlJfl1 were citeD as auttJo~itte9 in l.9ofnt. 
Cro.Car·301 , , 3!ubllJUent fo,~ tbe ~(aintttf. 

. , 
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~age 'Verfus ACton. Intratur Hill. 8 Will. 3. 
B. R. Rot. 293· Adjudged Hill. I I Will. 3. 

A<lttiOIl of Debt for Rent, UPOll, a iDentife of JLa~ln~ bp I Salk. 32 5, 
]nbenture mabe bp tbe 191i1l11tttf to John ACton, tbe :a~~r~~h It 

Defen1.lant's late f!>usbanll, ltlbo bIen 3lntetlate, anb tbe Condition, 

gctiOI~ ~a.~ blO~gbt &1gainft tbe Defenbant Elizabeth ACton, ~~e~~e~ol~ 
as Admtntll:ratnx. is nor dif-

tlI:be iDefenDant pleabcl1 in Bar, tbat befo~e bet 31nter~ charged by 
marriage ltlttb tbe fain John Adon, be bp bt~ [[1ritil1!l ~er ~ar6b
oblfgato~~ became bounD to t~e faib Elizabeth) \llbfltl ir;o:, e ~ 
Cole, bp tbe £lame of Elizabeth Reynolds, §!,pinfier, tn Contra pel' 
tbe penal @lum of 20001. folvend. eidem Elizabeth:E HoltCh.JuLl. 

cum inde poflea requifit. efIet cum conditione prcedict. 
fcripto obligatorio fubfcripr. retitando, That whereas a 
Marriage was intended between the raid John and Eliza-
"rth, then if the faid Elizabeth lhouJd happen to fUfvive 
the faid John, and he to die before her, then if the faid 
John ACJon lhould leave, or if his Heirs, Executors or Af-
figns fuould pay to the raid Elizaheth, her Executors, Ad. 
tniniflrators or Affigns, the full Sum of 10001. within 
one Month after the Death of the [aid John ACJon, then 
the Bond to be void. 

t!l:f)at aftetttJarba tf)e ~attialJe Dib take Qflfett, ann 
John Acton died lntefrate, aniJ bib not leabe to tbe 
faib Elizabeth tbe @um of 1000 1. o~ one t~en'np tb£re .. 
of; ann tbat flnce bfs iDeatlJ tbe ~um of 1000' 1. o~ 
an!, l~att tbcr£of, batb not been paln b!, tbe Heirs or Af .. 
figns of tbe fain John; ann tbat Oil fuel) a Dap, &c. Qtr~ 
mtnifitatfoll of tbe ®oons ann QI:battefa of toe fain John 
lUa!1 bp fuel), &c. committeb to bet; anD tl)at aftertuatba 
feberul of tbe ~ogna, &c. tubiel) ltlere bet I1>U{)banl)'~ 
®001.1£t, to tbe dtalue of 230 1. anb no mo~e, came to 
bee Il)t1ntJs, w{Jtcb ~OOtJ9 llJe botb retain in ~art of @la~ 
tfafaffion of tbe 130nn Qfo!efatl.l. 

And upon a Demurrer to this Plea, two Points were made, . 
Debt due for 

b d C' r. d Rem, and 
(I.) [[lbctfJCt a De t ue lor Rent relerve upon a Dcbt duc on 

Demife by Deed tua~ ruperio~ to a Debt on a Bond, be. ~ Bond are 
(1lUre III equal D',> 

grce, 
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(flufe tbe Rent f[ueg out of the lRcaltp, 01 lubetber tbofc 
Dcbts are tn equal iDc!Jtee. 

Qn'O 8S to tbifl Wotnt tbe <ltaurt was- unanimott~ fn 
IDpfnton, that thefe Debts tnrre tn equal Degree, ann 
tbat tbe ILolU was tbe fame if tbe )Rent bab been re, 
fcrbe'O upon a ~arol leare, becaufe it ttrues out of tbe 
JRealtp. 

(2.) flrbe otber, tnhich tnafJ tbe cbfef ~oint~ tuas, [[tbe:r 
ther tbe 31ntetmarrtagc of tbe "bligo~ tuttb tbe !lDbligee 
bab £Jtlngutajetl tbe Debt, 01 not. , 

Qul1 attn (ebctal Qrguments at tbe 'liar, tbe (tonrt 
confining of tb1ce ]lubgE'S, gabe tbefr f)pinions feriatim, 
anl1 Gould anb Turton 3luatceg, \nete of IDpiniolt, tbat 
tbe')5onl1 tna~ not ndfropel1, no~ the Debt CJtilJ(JutffJeb bp 
tbe ~atttage. 

~be!, agree'O) tbat aU <ZContract£f anb iDebtS in pr:rfenti, 
tbo' tbe!' ate to be perro~m£l1 o~ pain in futuro, efpeeiallp 
if a tertain iDa1' of @a1'meut is; p~efi~el1, furb are all e.r= 
til1gutfiJel1 b1' tbe ]Intermarriage; nllp, If 'tis upon fueb 
a Contingency [nbtcb milJbt poffiblp bappen nurtng tbe 
Coverture. 

')Sut rbere arc fcberal fitbingf$, tnbicb upon reueraI IDc~ 
Cafi0119 are kept in cufiodia Legis, to p~erttbe a JRigbt; 
anl1 a ~urp£nfion of a pct ronal ~ ctioH Dotb not allllapfJ 
utinguitlJ tbat affton. 

Modus & conventio vincunt Legem, ann no Jrilfton of 
JLatn aJan tno~k a [[{tOl1g; if ajfeme <!E~ectltrt.r mar~ 
rietb tbe iDebtol, pEt tbe ILaw Plcferues tbe iDebt, leail a 
[[trol1g fl)oUlll bappen to tbe Creditors. 

Jaom in tbe p~incfpal <ZCafe, tbflt Bond wag a J;)~obtfion 
fo~ tbe mtfe in the Perrona1ty, tnbicb tbe latu tutU p~e= 
feruc fo~ bet lLiUeUl)ool1, a~ well a~ it Pleferb£~ bet Dower, 
tubicb ia in the Realty. 

Dyer 6, j. [([tbere tbe Debtee takes tbe Debtor to be bet fJ)Uf= 
Moor 236, ~ 
855' flann, 'tf~ reafoltnble tbat tbc %j.)ebt tlJouIb be e~ttnguilb= 
8. Rep. 134· eD, brcaufe it fcc rna to be tbe agreement of tbe ~at~ 
~~C1~~1'S ttcfj, tbat it tboUIl1 be fo; but bere 'tta e.rPlefip againtl 
Cafe. tI)e ]lttfnt of tbc J1!)artieg, tbat tbe Debt lbOUll1 be l'~" 
~~~: c;~bb tllllJuilbrl1, ann tbercfole the lalD wm p~eferbe It, ann not 
'V.Dorche£1:er \uo~k n Ulrong. 

'Qrbat tbete ill no Dtfference in )Rearan between a Bond 
with a Condition before Marriage, attlJ a Promife ol 
Covenant before Marriage; finn bp tbc ([afc!) tn tbe 

I »~QrlJin 
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* ~argill it opprar9, tbilt fl Releafe Of all [)l:'nHlIt1l9 tutU 'f< Hob. 1;6, 

not releafe a Bond with a Condition, upon a Contingen- ~\toll. Abr. 
cy, ann not b~okrn. 407· 

2. Cro. 170 • 

Lite. Rep. 81. Hutt. Ii. Sid. ;8, 59· 

')Sut Holt Chtef Ju(l:ice wag of a contracp [)pfnton, be~ 
[Bufe tbig \naG ill tbe ([Me of a Bond with a Condition, 
1l1btcb tua~ nillinct ftom tbe 1J3ontl, anD tbetefo~e tmme. 
niatelp -upon tl)e Q];tecutiolt of tbe ')5onD tlJete tuaG a Debt 
in prxfenti, tub{cb am ering, anti tf)£ ([onDition fa fub~ 
requent to t(Je ')So.nn; anti be relieD upon t Hoe'9 ~afe, t 5 Rep, 

to make out tbe IDitTerence between n ~obcnant, a ~lO~ 
mife, an'O a conniUOl1al 13on'O, auD a 1301111 tuttb a qrol1lJi. 
tion in mature of a Defeafance; fOl in nn actton on tlJf~ 
'15on'O, if tbe Defen'Oant 'Dotb Demur, tbe @Iaintiff mill 
babe 31tl'Dgment lDttl)out fiJ£wtng it 'mleacfJ. 

3If tb(9 15on'O (Jan been gtU€1l hI' a Stranger to tbe 
mloman tDben fole, tbe fpu5bonn migot babe releafen tt 
bp tlJe [~o~'Oa of all Debts and Demands; ann tbt9 1l3ontl 
hl tbe fame a~ if it (Ja'O been £lngle ann a [)efeafanre b1' 
anotbet De cD ; fo~ tiJe <Zroll'Ottion tbeteof hl not tlJe 
€binIJ releafabte, but tbe 13011'0, tulJicfJ hl n iDut!' in 
prxfenti; ann be alJreeiJ tlJe QJ:afe~ of W>lomtfca anti Q.to~ 
tJenants) befo~e ~attialJe, but tn£lftr'O tbat tlJta tua~ iJff~ 
ferent. 

13ut bp tlJe [)pfnfon or tbe other two ]utJgeg, the [)e~ 
fenDant ba'O 31ungment, upon tDbfcl) a mrit of <!frto~ waG 
b~ougbt in tbe (.!f,ttbeQuer:Q1bambet; but tlJe W>lafntitT tn 
QftrO~ perceibing tbe ~OUtt encltncn to affirm tbe 3Iungs 

ment, bi'O not Ploceetl. 
Nota; 3It \nas fain bp Holt Chief Ju(l:ice, ~IJtlt if an 

action llJoulb be b~oUlJlJt on tbf9 '150I1D, ann tl)e iDefen:: 
bant Demur to tbe Declaration, the ll!>Inlrttiff ffJall babe 
JUDgment \tlitbout fiJewing all!, '15~eatIJ, but tbat mull 
be if tbe Defennant p~ap Oyer of tbe 15ol1D ann <[ on'Ot· 
tion, an'O 'ti£) entere'O in ha:c verba, fo~ tlJe" toe QJ:OlltltttOIt 
is) ~arcel of the Defenthlnfll !Declaration, ann not of the 
DefenDant's ~Iea, ann tben if tbe [>cfenntlnt Demur, 
]jUDgment alan be againtl tbe t~fafntiff, If bp the ([onDt
tion it BppearS) be ban no ([nufe of actton. 

U u u Hitiard 



~ 14 Term. S.I-lill. I I ·Will. 3. B. R. 

Hiliard 'Ver(us Jennings. Intratur Trin. 10 
. Will. ~. B. R. Adjuaged this Hillary-Tenn. 

A Will was T' HIS lllaS an 3iffue nireffen out of Qtbanc£cp to trp 
:~~~~e~i~: tfJe dlalibttp of a Will, uno tb£ 31url' founn a Cpeli 
neffes, of cial (lletllict. 
whi~h the if. ~l)at Thomas Jennings llla~ fetfen in .ftC oftf)e 
DeVlfcc was IL " ' ~ n' I' . S r /1..' " I •• 
one, he is no anuS tn llI.+ue lOH,PUllJ tn omerLehutre; anu ue.trtg of 
go~d Wit- tge age of twentp:one ~ears, be bpmm naten J 7 April, 
neis. 1:695, (wbfclJ tfJ£p founn in hcec verba) 'Oebifeb tfJe faib 

ILan'tls to fits QC'oulin VVilliam Hilyard (tb.e nom W'laintitf) 
IUbom be ma"ne fole <!E~ecuto~ tbeteof. " 

(tbel' founll likcmtfe, tbat tbe faib Thomas Jennings 
figneD, fealeb, ann pubiillJetJ tbat mill til tbe ~~ercnce of 
tbe fame William Hilyard, Walter Lewis anO Elizabeth 
Bernard, anll no otber Jj)erfon, anD tfJat tbofe three Wit
neffes did fubfcribe their Names as Witnefles to the raid 
Will, and attefted the fame in the Prefence of the raid 
Thomas Jennings the Tefrator. 
~be . mUtaton tun~, [[lbetbet tbis llla~ a gool1 mill, 

quoad tb£ Debtfe of tbe ILantiS to the ~Iaintitf lllitfJiu 
* 29 Car. 2. tbe -1< &tatute of jfrautl~, bp tubicb 'tt9 enactftJ,tbat a 
cap. 3· [[1m bl' tubfcb JLanD~ ate t1elliren muff. be fubfcribeb ann 

atteffet1 tn tbe IS~ercnce of tbe ~enoto~, Ill' tb~ee o~ four 
creDible mituetre~. 

QUb upon tbe fieft Qrgument tbe ~outt tuas of i)Pi:r 
nion, tbat tbf~ mill ttJa~ \loin quoad tbe iDebife of tbe 
)Lanna to tbe Jl!>latntitf, becaufe be being fbe llDetfo-tl to 
lDl)om tbe ILanlls; lllere llebtfctJ, cannot bl? lam be ollolU~ 
eb to be a credible Witne[s to p~o~ tbe(!E,tfcutfolt of 
tbe [[Ull on bi£f own 'l5ebalf; tulJetefo~e lllith iRefpect to 
tbts Debife, the WtIl tuas attel1et1 onlp b!, two [[lttnetreg, 
lDbtCh i£f not fuffictent to anrtner tbe @)tatute; ann, 

9lUlJgmentlUOfJ gtben f01 tbe lSlafntiff. 

. 2 The 



Term. s. Hill. II Will. 3. Bb R. 4IS' 

The Cafo of Bridewel PrecinCt. 

O NE tuba bun been att Apprentice fOl feben ~et1tS to a Extraparo
£Wallet of Bridewel Hofpital, ann beinlJ out of bbl chid Places 

1!I:tme, . ann baning rccciUen the 10 I. ClCbattt!h~onc!, to~ :darob~t~~i_ 
tuatng fetting up bitt '([tone acco~ning to the 3lnffttution butc to the 

of the Ho[pital, rrmo1Jen from tbence, ann (et up bta /~talle ~cl~f of 
in Clerkenwel, tnhere IJe marrtell, ann ban ~ht1b~elt; ann t c GOT. 

nom being chargeable to that ~attaJ, tuft£; bp tbe i>lller of 
Uno 31utltc£g (ent to tbe Precinct of Bridewel, as being tbe 
nJlace of bta lall legal @>ettlement; anti it being reciteD 
fn the [)~llet, that Bridewel was extraparochiaI, fO~ that 
Bea'fo" tbt£i fIDlllcr trm5 quall)et'J, bectlufe tbe @tatute~ 
concerning Settlement of tbe 190o~ no not e~tenn to extra-
parochial lDlaceg, but t[)at i9 Cafus omiffus. 

Sed per Holt Chief Juake, extra parochial Places rna)! 
be ta~cll bp wop of ~ontcibtltion tn g,in of a l\Dattllj obet
cbargen tnltb the )j)oo~. 

Dodfon rverfus King. 

T HE 19Ii1il1tfff babing obtainel1 a 3lutJgmcnt fit tbe Debr ttpoh 
o~iginaI fiction (tnIJcrein tlJ£re tna£i fpeeial '16aU gillen t~e Rccog

up tlJc {)efentJllllt) b~ougIJt an Action of Debt againfr the ~~f~~c~h~
Bail upon their Recognifance. Bail, who 

'(l!:bc IDcfen'Oant~ tn_ tlJh1 9~iOIl of [)ebt pIeunetl, :~~~~n~l:t;~_ 
tlJ«lt ItO C3. fa. (Jall tlTuen agotnft tbe Dcfcntlallt in cipal before 
tOe o~ilJinfll ~ttlOn. the Retur? 

'Qrl)e lSlatnttff replpcn anll fet fo~tb t()e Ca. fa. anD ~;/~~S'nar 
the )Return tbcreof; aun tbereupon tbe Defellbanta (tuc him,bwhich 
'1Bnfl) tJenmrretl. Rendcr is 

. ann .after1lJnr'O£; upon a ~otiOlt, tIJe <[;ourt befng at= r;:dc~sb:_ 
QU(ltlttetJ t[)at tOe ID£fenniHtt~ (tlJe 13nil) (Jan renlleretl tbe forc the Rc

P~iltcipal i)efrnnnnt in IDifcbnrge of tbrit IRccognifnnce be: ~urn ~f~~c 
fo~e t!Je Return of tIJe Latitat, upon moiel) tbcp mete at: f~~on "" 

reffett, flltO p~t1pfn!J tllot tbep miglJt fJube tbe fame W>~tbtlerre 
tn tlJig action of [)ebt bNugbt ugoinll tocm, at' toep llJOUHl 
IJilue, if tlJe )plaIntiff boO p~ocecnen acrntl1ft tbcm ncco~oUt(( 
to the nftwl ([Olltre, bp \l1,:p of Sci-Ifa. upon tr]e Recogni~ 
(ance, (,litO not bp tunp of actton of SDcbt,) tnbctcin upon 
. U u U 2 ~g< 
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~I6 Term. S. Hill. II Will. ,. B. R. 
®otton tbep map rm'Oer tbe '16otJp at an!, ~ime befo2C 
the )Return of tIJe (ceonn Sci. fa. -

dlpon Debate of tbis; ~ntter, tOe ClI:ourt funs of [)pfnf .. 
on, that fo~ as much as tbe ')Sail (mbo were iDefenbanta in 
thiS actIon of iDebt) ban r£uneun tbe 'l3otJp of tbe p~il1ct= 
pal i)efellt1ant before the Return of the Latitat (tn tl)(11 ac" 
tion) upon tubicb tOe" were arreffeb, tbe 1l3att ouo-bt to be 
bffchatlJeb from their JRccognifance; fOl a Benbet befoze 
tbe Return of tbe Latitat in an Q(fioll of Debt upon ruc(J 
a JRecognifante iJl equtualent to a Bennet befo:e tbe Res 
tutn of the feconn Sci. fa. tubcll tbe Jj!)latntiff PloCeenS tbat 
Ulap, ann acco~tlil1glp tbe Rule was to fia!' tbe ~Iatn~ 
tiff from anp fattber lIt>~ou£ntnlla ill tbia Qffton, ann to 
enter an Exoneretur upon the Bail-Piece, l10ttnftbllantlfng 
tbe ~Iea, RepUcation ann IDemutret befo~e tbi)} ~((" 
tion. 

Bedingham and Kingfton Bow[ey, P arijhcs 
in Su{fex_ 

OrderofRe- A ~OOl msan lJp tbe i)~ller of ttno Jlufficea tuft~ remobeb 
J?oval con· from tbe IPOtlllJ of St. M. to tOe l\t>arifiJ of KingG:on 
~~m~d ~:l is Bowfey aa the .W>foce of big lall legal ~ettlement, from 
final ~~ to tnbicb i)!net Kmgfion appealel1 to tbe nett il.uartct·~£m~ 
~hc con~end- ons wbere tbtf3 l>~net \lias bifcbargetl. 
~;1tan1hes ~ftettnatilS tbf~ poo~ ~an tnent to Bedingham, from 

tnbcnce bp anotber o~tginal ®lner of ttno Jluffice~ be tuaG 
again remouen to Ki ngfron Bowfey, lUbicb lall IDlbct be
ing remOben b!, Certiorari into "6. R. it \nas n~\n mo~ 
bell, tbat it migbt be quatlJctl, becoufe upon tbe Qp .. 
peal KingHon ban been nifcbargcn, tubicb couIn not be, 
if tbat bob been tbe laft IJ:)lace of bin laWful @)£ttl£~ 
ment ; tbet£fo~e it \1Hl~ inGUen tbat Kingfton lUaS finaUp 
acqUitteD. 

Sed per Curiam, tltbe ®~ller mabe upon the gppeal is; 
final to none but to tb£ contenntng i'artllJeg tnho mere 
t9attte~ to tbe g,ppcnI, anti not to @ttan!Jer~) a~ Beding
ham if3 ill tbt~ ~afE'. 

Cream~ 



Term. s. Hill. I I Will. ,. B. R. S'17 

Creamer q;erfos Wickett. 

I N all action of Battery and falfe Imprifonment b~ougbt Plea in A-
in B R. batement, . 

. that there IS 

~be DefenDant pleabcb in Abatement, onotl)£t affton another AC4 

tJepentltng fo~ the fame ~attt'r~ in tbe fame ([ourt. ~iolltepcnd-
'<tbe ~Iainttff replicn, Quod non habetur aliqnod tale ~~~eo~~~_ 

Recordum & petit quod Recordum illud, &c. infpiciatur, ter in the 

Witbout gibinJJ Libert!' to tbe iDefenbant to rejoin quod fame Court. 

habetur tale Recordum. 
anti upon a Demurrer to this RepUtation, tbe lalIafntftf 

ban 31u'Dgment, bctftufe tbiP.i being a lRecOlti of tbe fame 
Ql:ourt in wbich it tuag plea'De'D, the J1!llaintttf might p~a!" 
that it milJht be {nfpelfch bp tbe (!Collrt, tf anp fucb there 
tuns a9 'ti9 repo~tell In * Dier, wbich blall the ll:>~ecenent * Dier 227, 
bp wbicb the 1~lafnttff tuna gUi'oen in tbis <!tafe. 228. 

Et per Curiam, <Upon tbb.l i>lca tbe ~IaitltHf might 
babe p~apen Oyer of tbe lReco~ll pleanell, ann fo~ mant of 
Oyer might babe figmll llubgment, wbicb t~ tbe quickcff 
~etbotJ of W!oceetJinlJ. 

I DE 



I Salk. 3,. 
Prohibition 
to a Suit in 
the Admi
ralty on 
Suggcfiion, 
that the 
ContraCt 
was made 
at Land. 

DE 

Term. Pafchre. 
Anno 12 Willielmi 3. B. R. 

Clay rverfus Snelgrove. 

1
~ H E gbminitlrato~ of 0 ~a{fer of a ebip' libelled 

for Wages 'in the Admiralty Court, tubfcb wete 
bUe to tile fain ~affet anti bia ~an; anll alfo 
fOl 9Wonep pain bp tbe ~allet to tbe ~ariners 

fOl tbeir mtaJJeg. 
Qnn upon a 9!!}otfolt., tbe IDueff!on tuaa, [[lbctbcr a 

Prohibition tlJonln go upon tbe common @luggeffion, tbat 
tbe ~ontra(f wag mane on lLantJ. 

lit \t)aa agteeb, tbat if tbe Mariners ban fibelIetJ fOl 
[[tages, no l\!)~O[Jfbttton fbouln go, but tbt9 being fOl tbe 
[magf~ of tbe Mafier wllO to Itot fiJippelJ llO the ~attlt£t~ 
a,re upon a general ~ll1lJettaltin!J of tbe Q3affer; but be 
comea ill bp a fpeetal <lton tract bV <lrbortrr:!9nrtp tuitb 
tbr ®\t1nrr~, ann bts BemelJp fo~ bia [mages fa bp actfoll 
agotnft t()cnt. 

')But in tbia <!tafe it bappenen, tbat tbe SOlDner waa be~ 
ponO @)eo. anlJ tbe ~oltl1fel fo~ tbe Adminillrator {nfillen, 
tbat no 11!)1obtbftion mtgbt go, lUllefs fame fufficfent l~et. 
fOil WOllIll appear Dun put fn 13atl tn an ~tttOtl to be 
bloug(Jt ogointl btm; otlJetlUtfe tbh; [)ebt mtgbt be loff; 
tbe ([ourt tbolllJbt it waa reafonable fo to lJo; but after. 
~atb~ a Bull' \t1aa mane fo: a Prohibition nbfolutelp luitb# 
out an~ QtonlJition. 

I 
TiIney 



Term. Pa[ch. 12 'ViII. ,. B. R. t:; 19 

Tilney everfus Norris. Intratur Trin. 9 Will. J. 
B. R. Rot. 182. 

A' .fa 9ttfnn of Covenant \na~ b~ougbt agatnff tbe IDee Co.venanr n~ 
fentlant all Affignee of Leffee for Years, reciting tbe ?t~~! ~f 

ILeafe matJe to E. G. &c. cujL1S fratus & refiduum termini LelTee for 

Annorum, &c. devenit (to tbe iDefennant) per affignatio- yeTars, lwho 
_ " 111 rur 1 was 

nem; ann tbe lLeifee bllbtltgcmnmantetJ tn tbl~ lLeafe to Adminiftra-

repair, tbe 1l3~eacb affign£o l1JJaintl tbe DefenDant tua~ fo~ tor of the 

hot repairing, &c. ann in QEbitJence upon tbe 'Ql:rial of tbc ~~~g::eAt{t 
Q!:flufe .it ilptl£tlteD, tbat tbe i[),e'fen'Oant WaG ontp Admini- fignee, and 

firator ttl:tfJe Affignee of the Leffee; .an1:l tbat bp dttrtuc of held good. 

rutb anminillration be entctetl antJtnas poifelfetl; ann tOe 
l13lemitfes t1£·tng out of B,rpl1tr, tlJiS action tuaa b~ougbt a" 
gilintl btm aG Affignee, and not as Adrninifirator. 

ann it tuna matle a <!tafe fo~ tbe i'>ptnton of tbe ([ourt, 
irnlbetber tf)fg mHon \t1a~ tuelt b~ougbt aguinll bim as Af-
fignee; fo~ if it wa~, tl)e11 lJe iG cf)argeable de bonis pro- Moor ,99. 
priis, ann not de bonis intefiati; .ann it was abjatJge'O fo~ 5 Rep. Har

tbr 113laintttf, ttJat tbeattfon tn,aS turll b~ougbt agaf.nft tbe bWcrraJve'J Cafe. 
Z'\ iT: • ones 245· 
~efetinant, bp tbe Jrtamt Of AUlgnee. Allen 42. 

Duke of Orrnond rverfus Bierly. Intratur PaC 
I I Will. 3. B. R. Rot. 76. Adjudged PaC I I. 

A Ja affiDl1 tnas b~ougbt upon a 150nD in Replevin 'ta J Salk. 99· 

profecute his S~it with EffeCt, anb alfo to make Jat. ~~h:~~f~~ 
turn, &c. .. cution with 

'Qrbe [)efenl1ant plea'OeD, tlJat E. G. bin lebp a ~Iaint tn Effect. 

Replevin in tf)e <!Court befo~e tOe ~tetnatn of Wefiminl1:er, 
anD tl)at ofterwarn~, ann befo~e tbe @>uit tuaG betermineD., 
(viz.) 6Dn Cucb a IDIlP, &c. E. G. nieb, per quod tbe ~uit 
abatetl. 
~be llDIllinttff repIieb, quod bene & verum eft, tbat E. G. 

lebietJ fuCf) a J.1!>faint llJJitinff tbe DefentJlll1t, tnIJO imme· 
lliotelp afterll1arb5 £~lJlblten flU C!Engltlb,1l3Ul tn Q];Jcf)eQuet 
againll tbe ~Iaintiff tn tfjat ~utt, ann bp ]nJunttton btlt# 
tleretJ tlJe l}!)~oreftlt"g9 below ulltil furb a Do!" &c. on 
tu[Jich IDa!, tbe fain E. G. tlieO, fo tbot Oe nib not p~orecut£ 
Dis ~utt tuftb <!fffett. 
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2 Salk. 604. 
Lutw. Ull. 

gnn upon n [)emurrer to tl)lG JRepUcatfon tOe [)efen~ 
baut {Jan JUbgment, fo~ per Holt Chief Jufiice, ~bt~ UHHl 
a l~lofecutfon tnftb (!fffect, becaufe tl)ere WDS "tUber II 
,ffionfuit o~ CJrttiitt agolnft E. G. an'll fo 'tfs upon a JRe. 
(o~ni;atl(e 011 a mrit of (!freol, wbiclJ f~ afrO to p~orecute 
wltb QEffett; if tbe lSfnlntiff i9 not llonfuit, nll~ tbe llutJ!J~ 
mcnt affirmen, tbe JRccogntiflnce i9 not fo~fcitetJ. 

Tonkyn <verfus Crocker. 

~nc fame W R I T of (!ftr01 of a 1ungment tn C. B. tbe [[Irfe 
~O~~l~;' f:~te tectten tbe Loquela to be in Curia nofira, whe.n 
Point. it \uas a Loquela in tbe fitfme of tbe King and Queen. 
Amendment 9nn nom tt mag infillen, tbat tbis,; mttt might be a~ 
no~ allow~d mellbe'O b~ tbe 3lnllructions to the Ql:utfito1 tubo mane it 
~oy t~;nI~~e out, which being Plolmcen in <!rOUtt, appearen to be right. 
firuaions of ')Sut tbt£i tuag oppofen b~ the <!rounrel on the otber @)iDr, 
the Curfitor. fo~ tbat tbi~ [[trit coulD llot be amennEn bp the 8tatute 
:~r~~l~: 8 H. 6. 'us trut', tbot ~tatute gt\1e£i the ]Jutltce£i taotuet 
lS H. 6. I z. to amenn [[{tits; ann Jl\eco~n~, wbere it tlJall appear to 
Dyer 206. tb£lU to be tbe ~trp~ifion of tbe (!tlerk, but tben fucb a. 
~ ~:~n~;~'4' mEllnment muff be in * Affirmance of the Judgment; but 
See Black- tbff.J to retlerfe t~e 3iungment. 
more's Cafe. ~bi£i [[{tit, or; it now tlanng, i~ a goon [[trit, ann 

"eens no 9menllment; nut 'ti~ an !alteration, ann not an 
gmennmellt, tubtch i~ nefiten on tbe otber @;tbe, fo~ a 
tu~onlJ JR£co~n is nolU returnen; anD tf the [[lrtt i~ alter&, 
£D to tbe JReco~n., tben it wouln be a rfght RecO~l1, the 
€onfequenc£ wbereof tuill be, tbat bere mill be a JRecoan o~ 
ItO JRecoto, aCCO~lJillg to tbe alteratton) o~ no Qlteration 
of tbe [[lett. 

€bereupon tbe Cltouct ncnieb to alter it. 

THE 
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TAB L E. 
A. tioned in the Plea-Roll, fa it 

did not warrant the Niji prius 

A
Batement, Plea of Property Roll. Page 447 
in a Stranger not well: Plea in Abatement ought to con-
pleaded. .Page 243 I elude & petit judicium de Billd 

,What may be pleaded 10 Abate-I & quod Billa illa caffetllr, and 
ment, {ball never be affigned I not petit judicium Ii ille ad Bil .. 
for Error. 124 lam prcedi[Jam refPondere compelli 

After a Plea in Abatement, the d!:beat, becaufe fuch Plea is pro-
Defendant cannot object a- per to a Plea in Non-ability, or 
gainft the Declaration. 172 to the J urifdiaion of the Court. 

Plea in Abatement of another 363, 364 
ACl:ion depending again{\: one Acceptance in SatisfaClion is no 
alone. 96, 136~ 453, 5 t 7 good Plea, without he gave it 

Plea in Abatement not good. 136 in Satisfaaion. 238, 347 
Judgment that the Writ {hall a- Account, where it will not lie but 

bate the Plea, and Traverfe not an aJfompJit. 89 
beinO' anfwered in the Replica- Acquittal upon an IndiC'rment for 
tion,D 139 a Riot, and an Aaion brought 

Where Matter is pleadable in A- on fuch Acquittal, the Plaintiff 
batement, the Benefit of it is rnun: prove the Pro[ecution to 
loft if the Party pleads to If· be malicious. 4 1 6 
fue,' 16 Copy of an Acquittal denied 

Judcrment to anfwer over upon where there was a probable 
a b p1ea in Abatement; then the Caure of Action. 42 I 
Defendant pleaded non affompfit, A[Jion, popular, 233 
and had a Verdict, but could Not to be brought in the prorer 
not O'et Judgment, becaufe in County. 290 

the if. ecord of Nift prius there A[Jion on the Cafe, for faIny af-
was no Mention of the Plea firming the Goods to be his 
in Abatement, which was men· own, but did not fay, fciens 

X x x they 



The TAB L E. 
they were the proper Goods of 
another. P,tge 90 

For nopping up Lights. 454, 455 
For diverting a Water·courf"e. 

Il7 
ACtion brought before the Cauie 

of ACtion accrewed. 113, 114 

For nopping a Highway. 45 I 
Aaion for profecuting a Plaint in 

London, when the Caufe of Ac
tion did arife, without the Ju
rifdiCtion, not good. 189 

It will not lie againfi: the Defen
dant for not keeping a Ferry
Boat, where he had built a 
Bridge to Fafs over a River. 

19 1 

For negligently keeping his Fire. 
202, 425 

By Commiffioners to examine 
WitnefIes in Chancery for La
bour and Pains, good. ::w8 

By a Vicar againfr his Predeceffor 
for Dila:pidations. 2'4 

Ad 'lJollmtatem Domini, where 
thefe Words are omitted, the 
Land is not Copyhold. 432 

Adminijlration granted by a Peeu
J,iar, where there were Bona 
notabilia, voidable. 148 

Granted, pendente lite concerning 
a Wi)), not good; but con
cerning the Right of Admini
frration, good. I ~3 

Adminillrator foed on a Promife 
of the Intefrate, pleaded in Bar 
two Bonds, and concluded his 
Plea with plene adminiftravit, 
without coni"effing Affets in his 
Hands, and held good. 208 

Adminifiration granted in Dur
ham, and the Plaintiff brought 
an Aaion on a Bill of Ex
change drawn in Londol1 againfl: 

3 

the Drawer who lived tbere: 
Adjudged this Adminifl:ration is 
void, for this was Bona notabi
lia in London, and is no more 
than a Debt upon Simple Con
traCt, which follows the Perfon 
of the Debtor. Page 374 

Adminifrratrix pleaded feveral 
Judgments, and concluded to 
the Country when it {bould be, 
with an Averment, (viz.) & 
hoc paratll! eft Verijicare. 429 

The Defendant was fued as gene
ral Adminiflrator, and pleaded 
in Abatement, that he was a 
fpedal AdminiH:raror. 43 2 

Adminifrration, durante minore te
tate, doth not determine till 
the Infant is of full Age. 4+6 

Admiralty, Prohibition to the 
Conrt of Admiralty. 26 

Libel there, without fetting fona 
that the Capture was on the 
High Sea. . 4::1 1 

Sentence in the Admiralty in 
France mua have Credit here. 

32 
Prohibition not granted to the 

Court of Admiralty, unJefs 
they refufe a Plea. 166 

Aaion for ruing in the Admiral-
ty. 294 

Sentence in the Admiralty for a 
Prize, the Property of the 
Goods are bound from the 
Time of the Sentence given. 

398 
Prize or no Prize is proper for 

the Jurifdidion of the Admi
ralty. 474 

Prohibition to the Admiralty, up
on a Suggefiion that the Con,. 
traa: was mad~ at London. 5 J 8 

.Ale-



The TAB L E. 
AlehouJe, Indic1ment for keeping 

it without a Licence. Page 263 
Alien, Plea that the Defendant is 

an Alien, Replication that he 
is a Denizen. 266, ;03 

Amendment of a Writ of Enquiry 
returnable after Term, but ex
ecuted within Term. 70 

The Entry of a Mifericordia in-
Head of a Capiatur, not amend
able. 157 

Memorandum of the Bill amended. 
76~ 17 2 

When the Day of NiJi prius was 
after the Day in Bank, not a· 
mendable. 506 

Amendment not allowed to be 
made, according to the Curli
tor's InfiruCl:ions, becaufe it was 
to fet afide, and not to affirm 
a Judgment. 520 

Writ of Error not amendable in 
any Cafe, becaufe 'tis to re
verfe, and not to affirm a Judg
ment. 367 

Iffue immaterial not to be amend-
ed. 371 

Where the Year of the Demife in 
a Declaration of Ejectment 
was miftaken, not amendable. 

401 , 402 

Ancient "Demefne, tbe Defendant 
need not plead Venit & defendit. 
Vim & injllriam, but Venit & 
dicit. 220 

Appeal of Murder, Plea and De
murrer, and Proceedings there~ 
in. 33! 

What {baII be a good Bar in an 
Appeal. of Marder. 16, 395 

The Defendant need not plead per 
attornatltm. 54, ~95 

Need not plead over to the Felo-
ny. 55, 56, 33 2 

Difcontinuance in an Appeal is 
peremptory. Page 56 

Apprentice, not to be difcharged 
by an original Order of Sef
fions. 198, 366 

Placed by the J ufl:ices on the 
Executors of his Mailer, noc 
good. 231 

He who ofes a Trade by his Ser· 
vants, not being Apprentice to 
that Trade himfelf, is within 
the Statute. .62 

To Husbandry, but not to Trades, 
may be put to Mafters without 
their Confene. 94 

AJfalllt and Battery, where the 
Pleadings are good without a 
Traverfe. 280 

Where the Defendant pleaded as 
to the Battery, 0" totum reJiduuflt 
tranfgreffioni!, but faid nothing 
as to the AiTauJr, 'tis compre
hended under the totlJln reJi
duum tranfgrefJionis. 49 I 

AJfets to charge the Heir, a Rever
fion Expectant on an Efrate
Tail, is not Affets. 

AfJignment, where the Affignee is 
not bound to give Notice to 
the Leifor that the Term is a[
figned. 177, 178 

Affignee, Covenant againft an Af. 
fignee of a Leffee for Ye;)rs, 
who in Truth was AdminiO:ra
tor of the Afiignee, held good. 

51 9 
Affignment of a Leafe not well 

pleaded. :1 56 
Where all the Affignments of a 

Leafe ought to be fet forth in 
Pleading. 209 

AJfompJit for a Sum ccrtlin due for 
Scavage. 92 

Pro opere <& Labore, good. '276 
l~or 
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For a Fee of 5 l. due from hi m 

who voluntarily accepts a 
Knigbthood. Page 91) 

A general indebitatus ttJ1itmpJit will 
not lie againfl: the Farher, at 
whofe Requefl: the Plaintilf lent 
Money to the Son. 446 

Upon two Promifes, and in the 
Jan: the Plaintiff did not fet 
forth that the Defendant flper 
fe affumpJit, good. 367 

Upon reciprocal Promifes between 
a Man and Woman to marry 
each other, and the Woman 
refufed. 479 

AttornEY brought an Action, the 
Defendant pleaded the Statute, 
tbat he had not figned a Bill 
of Charges. ~7, 147 

Where he is Defendant, he hath 
no Privilege to change a Pe
nile, contra where he is Plaintiff. 

126 

Statute of Limitations pleaded to 
an AjfompJit for Attornies Fees. 

1441 
Attorney being arrefied, was 

bailed, and another Action be
ing brought againfl: him in the 
fame Court, he pleaded his 
Privilege: Adjudged, that put
ting in Bail to the firf\: Action 
did not difcharge his Privilege. 

"77 
Attornment, where a Deed is pIezd-

ed as a Grant, without an At
tornment of the Tenant, not 
good. 253 

Audita querela brought by an In
fant taken in Execution, and 
was difcharged. 278 

If brought by one in Execution, 
then Scire facia; is the Procefs. 

3°3 
3 

\tV'here this \Vrit wm lie, and 
not a Writ of Error. Page 282 

Averment. where it may be made 
againll: the Condition of a 
Bond. 300 

Where a Parol Averment can
not be made againfl: a Deed. 

412 
Avoidance, not by Ceffion till the 

Bifhop is confecrated. 31 3 
Avowry, the Defendant is in Na-

ture of a Plaintiff. J 79 
Award, where 'tis of one Side, 

where not. 159 
Where an Award, without Per

formance, is a good Bar to an 
Adion on the Cafe, if the Par
ties have mutual Remedies. 

J88 
Where a Parol Award, tho' not 

very certain, is good. 156 
Debt upon a Bond for Perform

ance of an Award, fo as it be 
made, &e. and ready to be 
delivered, &c. there was a Plea, 
Replication, and Demurrer, be
caufe it was fa'id that it was 
ready to be delivered; but it 
being alledged to be made in 
Writing, it fhall be intended 
to be ready to be delivered. 

159 
Where Releafes were awarded, 

and nothing eIfe, the Award 
is good before the Releafes are 
given. 

Submiffion by an Attorney for 
another is good; but then 
fometbing mull: be awarded as 
to the orher; if not, 'tis an 
Award ex parte. 413 

B. Bail~ 
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B. 

Bail, &c. Judgment again(\: the 
Principal, and Debt brought 
upon the Recognizance again(\: 
the Bail, and not a Scire facitu, 
as urual. The Defendants plead
ed, that they rendred the Body 
before the Return of the Latitat, 
upon which they were arren
ed; and this was held as good 
as a Render before the fecond 
Return of the Sci. fa. Page 41 '; 

A Foreigner was outlawed, and 
it was denied to reverre it, up
on Affidavits that he never was 
in England, and his Ship being 
taken upon a CapiaJ Vliegat1lm, 
a Writ of Error was brought, 
and by this Means the Plaintiff 
got Bail. 459 

V\'here the Bail may aver againfi 
the Record. 404 

Writ ot Error by tbe Bail, tam 
;n reilditirme judicii in the o
riginal Action, quam j" adjudi
ratione execlltionil again(\: them. 
This was qua{h'd, becaufe the 
Bail cannot have a Writ of 
Error in reddit;une judicii. 447 

Banl{rllpt, Adion brought by an 
Affignee of the Commiffioners, 
good. . 29 

lnn·keeper, not a Trader within 
the Statute of Bankruptcy. 199 

Bargain and Sale paff'es no Efiate 
till enrolled. 178 

Bar, a Fault in a Plea in Bar 
may be cured by the Replica
tion. 66 

""here there is an Affirmative and 
. Negative, tbe Plea mun not be 

concluded in Bar, or in Abate
ment, but an Hfue rouf\: be ten
dred. Page 88 

Plea of Property in. a Stranger 
is well pleaded in Bar, but not 
in Abatement. 243 

Baftard born, pending an Appeal, 
mun go with the Mother, and 
{hall not be fettled in the Pa
rilli where born. 397 

Appeal from an Order of Bafrar
dy qua{h'd, for that it was to 
the next General Q!.1arter-Sef
{ions, when it tbould be to the 
next Quarter.Semons. 455 

Order to charge a Man to be the 
Father of a Bafiard-Child, be
gotten by him on a married 
Woman, and did not fet forth 
that her Husband was beyond 
Sea 40 Weeks together' before 
the Birth of the Child. 470 

BiO of Exchange, Action brought 
by the Indorree againfl: the 
Drawer. 5 

Drawn by one who was no 
Trader~ but a Gentleman, yet 
makes him liable by the Cu
fiom. 82 

The Cuttom of Merchants mult 
be fet forth in a Declaration, 
but not in a Plea, for the 
Court will take Notice of it 
ex Officio. 8 3 

Infancy pleaded in Bar to an Ac
tion on a Bill of Exchange, and 
held good. 160 

Cufrom of Merchants upon Bills 
of Exchange is Part of the 
Common Law. 269 

Declaration by an Indorfee good. 
269 

Cafe upon a Bill of Exchange pro-
tcned, 50 9 

Y Y Y Money 
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Money won at Play, and the Lo- \ Debt due on a Bond, and for 

fer gave a Bill of Exc:hange to Rent, are in equal Degree. 
the Winner, drawn on a Gold- Page 5 r ( 
frnith., agaiofr whom the Ac- Breach of Condition, where it need 
tioo was brought; and adjudg- not be affigned in the Repli-
ed good. Page 356 cation. 116 

The Indorfement of a Bill was Breach of Covenant affigned in the 
thus, (vir-.) Pay this BiJI to the Negative, and in the very 
Order of T. S. but did not fay Words of the Deed. 124 

to him or his Order, who Where 'tis not well affigned. 197 
brought an Adion as Indorfee; Agreamentum foum hucufque aliqutl.-
and held good. 40~ liter non performavit, oot good, 

A BiB was given to pay to E. G. being too general. 272 

or Order, 20 I. and E. G. in- Briflol Corporation Return to a Man
dorfed it to pay Part of the damus. 17~ 
Money to T. S. who brought Brocage, what it is, and what not. 
the Aftion., and declared upon 252 

the fpedal Cufiom amongfi By· Law, Acrion on it, the fpedal 
Merchants; and upon a De· Matter muf[ be returned on the 
rnurrer to the Declaration, it Habeas Corpus. 75 
was held a void Cufiom. 466 'Tis incident to a Corporation to 

Bona notabilia, where Adminifira- make By-Laws. 481, 482 
tion is granted by a Peculiar, 
'tis voidable, but not void. 

'48 
Judgment was had in an Adion 

Jaid in D. the Record being at 
Weflminfler, made it Bona no· 
tabilia. 149 

Adminifiration granted in one 
County, when the Debtor who 
drew the Bill lived in another 
County; this Bill made Bona 
notabilia; for it was a Debt 
where the Drawer lived. 473, 

474 
Bond, &c. Debt upon Bond for 

triginta& fix lihris, when the 
Bond itfelf was for Payment 
of fix triginta libris; this is no 
Variance; for triginta & [ex 
and fex triginta, lignify the 
fame. 204 

C. 

Capiatur, in ACtions Vi & armis 
the Capiatur need not be enter
ed; 'tis taken away by the 
Statute 5 & 6 TV. 390 

Captain of a Man of War may be 
made without a Commiffion 
from the King. 3 i 

Clirrier, a Bag fealed up, and de-
1ivered to the Book.keeper, and 
raid to contain 200 I. when 
there was 450 I. he (hall an
f wer for no more than 200 I. 
if robb'd. 485 

Caution, where Caution is required 
before the Will is proved. 458 

Certiorari to remove an Indictment 
the Return was Humillime eert;-

.fico, not good. 223 

J Chan-
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Chancel/or of a BUbop, the Office 

granted to two conjunrJim & 
divifim, and to the Snrvivor, 
good. Page 2 r 4 

Chief Juflice in Eyre may grant 
his Warrant to take a Man be~ 
fore he is prefented for an Of· 
fence 77, 78 

Church, of Rates to repai'f it. 360 
Church-wardens, to be chafe by 

the Pari iliioners. 1.8 
Committed for refl1ling to ac

count, there to remain till duly 
difcharged according to Law, 
not good. 153 

Cinqete Ports are Royal Franchifes, 
108 

Citation on a Sunday, good. 504 
Out of the Diocefe. ~3, 34 
Where a Man Jives in one Dio-

cere, and hath Lands in ano
ther out of which Tithes arire, he 
may be cited ,out of the Diocefe 
where he lives, for the Suit is 
local by Reafon of his Lands. 

416 
Clergy, the Benefit thereof cannot 

be delayed by the Court. 17 
Clerk.. of the Peace, the Cuftos Ro

tulorum may appoint him by 
Parol, without Deed. 426 

Colleges in Univerfities are Lay-
Corporations. 93 

Commendam retinere, what it is. 
314 

Compofition for Tithes, a Prohibi-
bition ,will not lie. 70 

ConJPiracy, Attion in Nature of 
a Confpiracy. 417 

ConflrufJion of a Sentence. 217 

Continuance!, where they ought 
to be fet forth. 144 

Where. they were laid before the 
Commencement of the Trefpafs. 

230 

Contra pacem, &c. Trefpafs in the 
Reign of Car. 2. continuando to 
the Day in the Bd1, which was 
in the Reign or King James, 
contra pacem difJi Domini Regis, 
when it {bouJd be diflorum1 &c. 

Page 66 
Contra{J for a Thing which is 

made unlawful by any Statute,'" 
is void, tho' 'tis not declared 
to be fo by the Statute; for if 
there is a Penalty infli[ted, that 
implies a Prohibition; 2'52 

Debt on the Statllte for not fet":' 
ting out Tithes, is fonnded on 
a Tort, and not on a ContraCl. 

36i 
Coparcener! muil join in an Avow" 

ry for Rent. 364 
Copy of Proceedings {ball not be 

delivered till after Hfue joined. 
421 

Copyhold, a Cullom to pay fo 
mnch for a Fine for an Admit
tance as the Land is worth per 
Acre, good I 2 

An Infant inti tIed to be admit
ted, forfeits his Copyhold, if 
not admitted after three Pro
clamations. 4 I 

Debt for a Pain affeffed on a Co
pyholder for an Encroachment 
on the Walle. r 84 

Where the Surrendree of a Re
verGon of Copyhold Lands 
may have an ACtion of Surren
der of a Copyhold to T. S. fhe 
who was admitted theWidow of 
the Surrenderor, {ball not have 
her free Bench. :2 75 

Lands granted tenendum fecundum 
confoetudinem manerii, are not 

. Copyhold. 43 2 

Coroner 
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Coroner cannot take up the Body Covenant to repair. Page 205 

after "tis buried for a Year. Againfr an Affignee of Leflee for 
Page ;2 Years. 519 

If be take an Inquifition jUper Vi- Where Covenant is the proper 
fom Corporis, 'tis not traverfa- Action. 64 
ble. 73 Covenant to fiand feifed where 

Corporation, the Definition thereof. the Deed is informal. 38, 179 
217 Deed pleaded by Way of Cove-

Cops, where the Avowant {ball nant to nand feifed. 307 
not have Co(l:s on a Writ of Where Covenant Jies again(\: the 
Error. 179 Defendant, who is not Party 

Where the Defendant jofiified as to the Deed. 76 
CoHed'or of the Tax, and fo Covenant in Law made by the 
certified by the Judge on the Word Conceffit. 98 
Poflea, he {ball have treble Where 'tis made by the Word 
Cofis. 189 Render. 135' 

,Where the Damages are under Where it {ball be joint, where 
40 J. yet the Plaintiff {ball have not. 98 
fuJI Cofis, where not. 224 It will not lie againfr the Ailignee 

Where a certain Penalty is given of the Executrix of the Leffee. 
by a Statute to a certain Per- 177 
fon, he {ball have full cons; Covenant to nand feized will not 
otherwife, where the Penalty maintain a Grant. 254 
is given to a common Infor- By the Grantee of a Reverfion a-
mer. 230 gainfi the Affignee of a Term, 

Judgment againn an Adminifha- this is local, becaufe of the 
tOf who brought a Writ of Er- I Privity of Eftate. 183 
rOf, and the Judgment was af-, Where it wiIJ lie againft the Af· 
firmed, he {baIl not pay Cofl:s. fignee of a Term, upon the Pri-

2811 viryofContratT. 290 

Where Damages and cons are· Covenant on Articles, the Breach 
given at Common Law, and not wen affigned. 197 
double Damages are added by Where an AtTion of Covenant 
any Statute, it draws with it will lie upon a Refervation. 
double cons, '297 '232 

Where the Colts {ball be treble Covenant againlt an Affignee. 
as we]] as the Da mages. 32 I 254 

Where an inferior Tradefman Co'm~)1 Pa/,lIine, what. 109 
{ball pay full Cofts for Hunt- The Jorifdidion of a County Pa
ing, &e. 424 1atine Olu(\: be pleaded. 355 

Covenant by the Surrendree of a C"jlom of Merchants, where to 
Reverfion of Copyhold Lands be fet forth in the Pleadings. 
againfl: the Leffee, upon an ex- 8" 270 
prefs Covenant to repair. 205 

I Where 



Where 'tis good and well plead-
ed. Page 193 

Cultom of London ought to be 
returned on an Habeas Corpu.r. 

74 
Triable at Law, and riot in the 

Spiritual Court. 33 

D. 

Damagu and Cofts, where they 
are given at Common Law; 
and where double Damages are 
added by any Statute, that 
draws with it double Coils. 297 

Special Damages to fupport an 
ACtion on the Cafe. 194 

Confequential Damages mufi be 
given in Evidence, tho' not 
laid in the Declaration. 296 

There are three Sorts of Damages, 
and either of them a Foundation 
for art Adion. ,416 

Verdict in Trefpafs ,againfr three 
jointlY .. and the Jury fevered 
the Damages, which is ill ; but 
the Plaintiff entering a N.olle 
profequi, made it good. J 9 

Where the Judgment mult be en
tered with feveral Damages. 

Damages and Cofis entire, and 
the Plaintiff releafed Part of 
the Damages after VerdiCt, and 
good. 4~7 

Damages entire, when one of the 
Promifes upon which the 
Plaintiff declared was void, 
not good. '254 

Where the Plaintiff declared for 
Damages after t he Commence
ment of the Attion. 261 

Where nON damnificatus is a good 
Plea, where not. 374 

Damages entire for a Thing in jt 

felf impoffible. . Page 386 
Dean of the Arches, not a Deputy 

to the Archbiiliop of Canterbury. 
, 169 

Death, where there were fix De": 
fendants, and one of them died 
before the Day bf Niji prill!, 
and Judgment was enrred a
gainfi all fix, Ttis ilJ. 149 

Death of one of the Tertenants is 
a Di:continuance of the Scire 
facia.r brought againfi them. :leo 

Where he who hath a Reverfion 
after an Efrate for Life, if the 
Jiving Man abfent himfelf for 
feven Years, and no Proof can 
be made that he is alive, he 
{hal) be accounted dead. 246 

Declaration, where feveral Things 
may be joined in it, and good. 

I13 
Where 'tis not anfwered in the 

Plea. 117,491 
Where 'tis not pofitive, but by· 

Way of Recital, quod cum, &c. 
:216, 403, 404 

Where 'tis concluded contra for-
mam Statuti. ; 82 

Deed, where it cannot operate 
two Ways to pafs an Interefr~ 
and by Way of ConcIufion. 

~47 
Where it may operate feveral 

Ways. ~51 
Deer-flealing, the Execution upon 

a Conviction for Deer ftealing 
mufi be by fieri facia.r; and 
jf the Sheriff return nulla Bona, 
then a Capias againfi the Body. 

23 1 

Conviction of Deer.fiealing 
quafh'd. 406 

LZZ Ex-
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Exception to a Corividion for Dilapidation!, an Action on the 

Deer-fl:ealing not allowed. Cafe brougbt by a Vicar againfl: 
Page 501 ~ 502, S08 his Predeceffor for DHapidati-

Defeafance, where 'tis pleadable in ons. Page 224 
Bar, where not. 63 Diminution, where it {bould be 

Defence, where not full, yet good. a))edged. 289 
:2 2 I Difcontinuance, after a Verdict on 

Where 'tis fllll by the Word ttuan- a Writ of Enquiry, the Plain-
do, tbe Defendant cannot plead tiff cannot difcontinue, if the 
that tbe Plaintiff is an Alien. Defendant will not confent. 87 

2 go Where a Feoffment made by one 
Demand ore tenul need not be who had no Freebold £hall not 

made of -the very Perfon, nor make a Difcontinuance. I to 
at tbe laft Hour of the Day. Where the Defendant concluded 

268 bis Plea in Difability, and the 
Demefou, Copyhold Lands are Plaintiff his Replication in Bar, 

Demefnes of a Manor. 427 all is difcontinued. t3S 
Demurrer, where it admitS the Fad In an Attion on the Cafe, tbe De-

to be true. 3 I fen'danr concluded his Plea in 
A general Demurrer is g'ood Abatement, and the Defendant 

where the Plea is ill in Sub- d-emurred as to a Plea in Bar, 
france. 881 (viz.) petit judicium & damna, 

Departure" w here the Rejoinder is, 'tis a Difcontinuance. 187 
a Departure from the Plea. 306 Wbere a Scire facias againft the 

Devife of a Term of 3000 Years Tertenant is difcontinued by 
to Richard, and tbe Heirs MaJe the beath of one of tbem. 
~f his Body, and for Want of :200 

foch Hfue 'to John and his Heirs I Difcontinuance of Procefs is cured 
Male for ever; a'nd if Richard by a VerdiCt. :206 

{hall die before his Motber Dilfranchifement of a corporate 
without I{foe, then to John and Member, mufr be for fomething 
his Heirs Male: Adjudged that tending to the Defrrufrion of 
this Limitation of a Term to the Corporation. J 76 
j()hn, upon a Contingency of A corporate Member not Irving in 
Richard's Dying without Bfue the Corporation is a fuffictent 
Male, living his Mother, is Caure to remove him, but 
good to him by Way of Execu- doth not determine his Office. 
tory Devife, and doth not '2:29 
tend to a Perpetuity; but Diflrefl, when Implements of 
the Limitation to John, upon Trade may be difirained. 358 
the Death of Richard without Diflributton, the Sifter of the Half 
Iffue Male Generally is void, B100d {hall have an equal Share 
becaufe it tends to a Perpetuity. with the Brother of the v/ho}e 

267 Blood. ') [ 
) An 
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An Efiate pet' il1lter 'Vie is a Free" 

hold, and not difl:ributable. 
, Page 376 

Dower, Jlldgment therein {hall not 
be Ihid by Writ of Error, if 
the Plaintiff in Error doth not 
enter into a Recognizance, &c. 
to pay Damages and Cofts. 134 

E. 

EjeClment, tbe Term expired pend-
ing the Aaion. , 3 

The Plaintiff declared for five 
Clofes of Land, Arable and Pa. 
fiure, containing 10 Acrest hot 
good; w,ithout diftinguifhing 
how much of the one and the 
otber. ~o4 

I t lies pro miner;i carhol1ltliJt. 'J 7 7 
Where the Demife was laid be

fore the Plaintiff had any Ti
tle. 288 

the Plaintiff in Ejectment declared 
on a Demife, by a Cdr potation, 
and did not fay by Deed, yet 

. good. 391 
Elegit, not taken out within a 
, Year and a Day after Judg

ment, but Continuances being 
entered on the Roll; may be ta
ken out at any Titne without a 
Scire facial. 28~ 

Where the Sheriff, upon art Ele
git, delivered more than a 
Moiety in Execution, 'tis void
able by Writ of Error, or Audi
ta querela. , 4~3 

Ely is a Royal Franchife, and not 
a County Palatine. 109 

Error, nothing tball be affigned 
for Error. which might have 
been pleaded to the Action. 200 

;.. -.. , 

Where Matter of Law and FaCt 
is affigned for Errot, this is 
double, and Advantage may 
be taken of it on a Demurrer, 
but tiot after in nullo eft Errd~ 
tllm pleaded. Page ;39 

Error to reverfe an Outlawry af-
figned per AttornatufJl. 1 

EJcape out of the Counter, the 
Atlion mun: be brought againfr 
both the Sheriffs of Lond()l1~ 

145 
The Defendant waS taken in Ex

ecution 00 a Judgment on a 
Scire facias, and efcaped; and 
an ACtion being brought a
gainn: the Sheriff, the Plaintiff 
may declare in {bort. 149 

Effoill cail:, and a Day given, 
but did not fay idem dies datu.t 
to the Defendant, this ii Error~ 

172 
Bftate, Where it need 110t be fet 

forth. t 15 
Where the ratty pleading derives 

a Title to his Adverfary, and 
doth not claim under it, he 
need not fet forth the Efrate 
as he mun: if he claims under 
i~ . 209 

Evidence, .the Anfwer of ari Infant 
per Guardianum, is no Evidence 
againil: the Infant. 79 

Where it {ball be only againft 
tbe Parties to his Suit, and not 
to a third Perfon. 80 

Where the COl11mon Law and the 
Ecclefiafrical Law differ in Point 
of Evidence. I 42 

Where a Verdia may be given 
in Evidence again{\: one who 
was neither Party or Privy to 
the Suit. 18 t 

tdpie~ 
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Copies of AjJidavitJ taken before a Where he pleads feveral Judg-

Commiilioner in the Country. ments, and that he had not 
and examined by the Originals, A£fers ultra, good. Page 195 
are good Evidence to prove He muO: put in Special Bail upon 
a Perjury, tho' the Commif- the Return of a Devaftavit. 264 
fioner is not at the Trial. Executor de Jons tort cannot plead 

Page 220 Payment of the Debts to the 
Upon an Information given to Value; but upon the general 

the Commiffioners of Excife a- Iffue pleaded, he fuall be al-
gain(\: T. F. for eretting a Wafu lowed fuch Payment. 104 
Fat, and ufing it without Li- Execution, where two Writs of 
cenfe, he was convicted, and ExeclJtion are delivered to the 
they granted a Warrant to Ie- Sheritf on the fame Day, he 
vy the Forfeiture; which be- muO: execute that which was 
jng levied, T. F. brought an firft delivered. 419 
Action again{l: them for taking Executory Devife and Contingent 
the Money: Adjudged, that Remainder. 310 

the Copy of this Convidion ExpulJion, where 'tis ill pleaded. 
might be given in Evidence, 88 
without producing the Book I Extortion, where the Con6dera-
in which it was enter'd. 346 tion is not extor6ve or ufurious. 

A Sentence in the Spiritual Court 252 

may be given in Evidence 
whiIfl: 'tis unrepealed. ~2 5 i F. 

Depo6tions taken de Bene ejfe, to' 
perpetuate the Tefiirnony of Faf1um valet quod fieri non debet. 
Witneffes, tho' no Anfwer i 72 
put in, may be given in Evi.,' Feel of Counfel and not of At
dence. 265 tornies. 57 

Exception in a teafe, where it a- Fine for Admittance to a Co~ 
mounts to a Refervation. 232 pyhold, AJfompJit lies for it; 

Exchequer-Court, Judgment therein but, per Chief Jufiice, Debt and 
rever fed in the Exchequer- not AjJumpJit. 91 

. Chamber. 388 Forcible Entry, the Defendant 
Executor, pleaded that his rena- found guilty thereof; Re£l:itu-

tor gave Bond; &c. 'tis ill. 8 tion muLt be awarded imme-
Where he brings an Adion in diarely, and not to fray two 

the Right of the Te~ator, it or three Years. 496 
mull: be in the Detinue'only. 49 Formedon in Remainder, Error of 

Releafe ?y one Execlltor is no Bar a Judgment therein. 45 
to a Demand which the other Foreign Att4chmmt~ the Garnifuee 
hath in his own Rigbt. 119 pleaded to the Jurifdietion of 

He cannot be jointly fued with the Court, not good. 25 
another. 171 Where 'tis ill pleaded, 282 

3 Pro-
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Proceedings therein not good. 

Page 344 
Foreign Plea mufl: always be 

f worn, but a Plea to the J urif· 
dittion not. 401.. 

Fine and Deed of Ufes make but 
one Conveyance in Law. 25 

VVhere it {haH be a Bar to a Term 
for Years. 102 

Three Savings our of the Statute of 
Fines. 102 

Fine levied of a Term to attend 
the Inheritance, the Truftees are 
barr'd thereby. 103 

Fine with a Grant and Render, 
alters the Quality of tbe E
flate. J 40 

The Ures thereof were declared, 
without any Freehold to fup
port them. 262 

G. 

Guineas,where the Value of them 
muft be afcertain'd, where not. 

Page 254 
Where an Aaion was brought 

in the debet & detinet for Gui
neas, and held good. 31..1. 

H. 

Habeas Corpus mufr be returned. 
69 

Where an Action is founded on 
the Cufiom of London, tbe 
Declaration mufl be returned 
on the Habeas Corpus. 75 

Habmdum, where in EjeCtment the 
Plaintiff declared upon two 
Demifes, but one Habendum 
good. 224 

Heir, Debt againO: him, the Plain
tiff had a Verdict and general 
Judgment, and not of the 
Lands defcended, and held 

General Words in Covenant have good. 93 
been reftrained by particular I Scire facias againO: an Heir upon 
Words antecedent. If 9 a J udgmem given againft his 

Where a Deed is pleaded as a Anceftor, if he pleads a falfe 
Gram, and no Attornment of Plea to the Scire facias, and 
the Tenant, not good. 255 'tis found againO: him, lhe J udg-

Grant of an Annuity of 100 t. ment {ball be of the Lands 
per Ann. to five Perfons, (viz.) dercended, becaufe Execution 
20 l. a·piece to each of· them, muO: be upon the Judgment 
thi5 is a feveral Rent. 340 againfl: the Ancenar. 93 

Grant of the King, where he was A Reverfion expeCtant upon an 
deceived in the Grant of an E(tate-Tail, is not AfTets to 
Office. 35 1 charge the Heir. 126 

. Guardian, the Father hath not the He who c1aims Lands as Heir .. 
Guardianfuip of his younger ought to make himfelf Heir 
Children, and wby. 385 to him who was Ian: feifed. 

Of his elden: Son till :2 I in re- 128 

fpeCt of his Body, and not of Heir, where he {ball take by PUf
his Lands. 385, 386 cafe, and not by Defcent. 273 

Aaaa Judg-
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Judgment againfi the Heir upon 

Aifets confeffed, {hall relate to 
the Time of the original Writ 
filed; and not to the Time of 
the Judgment given. Page 245 

Debt againfl an Heir who pleaded 
riem per defcent, and good. 353 

Romine Replegiando, the Defen
dant appearing, and Proceed
ings therein. 286 

Hue aNd Cry, Verdict againft the 
Defendant; and tho' the Plain
tiff did not fet forth that the 
Robbery was in the Highway~ 
yet good. 71 

Where the Servant may bri ng 
the Action againft the Hun
dred' and where the Ma:frer 
mult do it. 145 

Hundred· COllrt, the Proceedings 

terwards they by Deed revoked 
that Agreement, and held good. 

Page 410 

Scire facias by both to have Ex
ecution of a Judgment obtain
ed by her dum fola; and Judg. 
ment on the Scire facias, that 
the Husband thould have Ex
ecution; there (he died; the 
Debt thall furvive to the Hus
band. 4'5 

Where they need not be joined 
in the ACtion. 462 

VVhere a Bond to a Feme Sole 
by the inten<:led Husband be
fore Marriage is not difcharged 
by the Marriage. 5 I I 

I. 
therein. 54 

'May hold Plea by Prercription in Ideot, a Deed of Surrender made 
Replevin~ and fo may imme- by him is void ab initio. 4,) 
diately have Power to replevy; Jeofail., where helped by the Sea
but it murt be by the Procefs tute. 109, 448 
of the Court after a Plaint en- Imparlance, after an Imparlance 
teredo 382 femper paratus is no Plea. 41~ 

HlInting, Trefpafs againft an infe- Imprifonment, where a Statute 
rior r(adefnl~m for Hunting. gives Power to Fine and Im-

~82, 424 prifon, they to whom [uch 
'HuJband and TrVife~ Judgment a· Power j's given are Judges of 

gainfi her whiIft Sale, and a Record. 494 
Scire facias brought againfi lncertaintyin a Declaration iI1. 4 
both, and Judgment thereon Indt?mnijJ, Condition of a Bond 
to have Execution; then {be to fave harmlefs and indem-
died, and' upon a Scire facias nify. 304 
brought againfi the Husband, Infant being Bail for another, 
he was held liable. 30 wa's taken in Execution, but 

Where the Action mutt be difebarged by AHdita qllerela. 
brought by the Husband alone, 278,279 

. 25 I, 462 Where he muft fue by Guardian. 
,Both of them covenanted to le- :2 56 

vy a Fine of the Lands of Where· he is fole Executor, he 
tbe Wife, and two Days af-I ' ca nnot fue per AUomal1Jm. '2 ~ 

I In-



The TAB L E. 
Infancy was pleaded, and the 

Plaintiff replied for Neceffaries 
generally, without {hewing 
what they were, good. 

Page rio 
Tho' joined with otber Defen

dams, yet he nmft plead by 
Guardi~n. J2:j 

Infancy pleaded in Bar to a Bill 
of Exchange, good. 160 

Inferior Court, Judgment given 
therein ill. 53, 244 

Debt upon a Judgment in an in
ferior Court, (viz.) the Hun
dred - Court, in which tbe 
Plaintiff declared, that at fuch 
a Court, held coram Ietlaforiblls, 
and did not name them, not 
good. 85 

Auarnies Fees in inferior Courts. 
147 

Inferior Court, Judgment therein 
quod the Plaintiff flil c([piat per 
narrationem, not good, it fhould 
be per qucrelam. 212, 242 

Where it appea,red that the Plaint 
was levied before the Taking 
the Goods, the Judgment a
gainfi the Plaintiff ought to 
have been qllia querela infof
ftciens eft in Le,ge, and not quia 
placitllmfofficiens eft· 244 

\IV'here B. R. reverfes a Judgment 
in an inferior Court, they rollet 
give fuch Judgment as the 
Court below ought to have 
done. 244 

The Court of King's Bench ne
ver executes a Judgment given 
in an inferior Court, unlefs 
'tis affirmed in a Writ of Er
ror. 39 I 

Inn 4eeper not a Trader within the 
Statntes made againft Bankrupts. 

149 

Selling Ale in an Houfe at Epfom 
to bis Lodgers, makes him nei
ther Inn-keeper or Alehoufe .. 
keeper. P dge 4'7 

Information for Offences rnu{\: be 
certain, and not accumulated, 
but a fingle Offence made cer
tain. 126 

Information brought by the At
torney General in the Courts at 
Weftminfter in Penal Statutes 
are void. 467 

Information for fcandalous Words 
fpoken by the Defendant of a 
Jufiice of Peace. 14 

Information muft not be filed in 
the Crown-Office before the In
former hath g,iven Security to 
anf wer the Carts, if the Defen
dant is 3-cquitted. 50~ 

InquiJitirJn taken by the Coroner 
flper Vifom Corporis. 72 

Intention of the Parties ought to 
govern in Deeds. 23, 39, 120 

Where a Thing thall be intended 
after a Verdict. 13 ( 

Conveyance by 'Yay of Ure {ball 
be guided by the Intention of 
the Parties. 343 

1oin{enant, where he may di
{train alone, but cannot avow 
for Rent. 329 

Where there thall be nei Sorvivor-
fbi p amongG: Jointenar.ts. 16 

Jointenants of an Advowfon may 
make Partition by Deed of Co
nants between themfelves. 50)' 

Joint Defendants, one of them 
cannot plead Mifnofmer of the 
other. 9'6 

Joint and Sev'eral, an Attion 
founded on a Tort may be 
Joint and Several, like Tre[ .. 
pa rs. J 7 I, 29) 

Joinder 
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Joinder in Adions, Trover and gainO: the Helr and Tertenants 

Affumpfit, ought not to be of the dead Man. Page 107 
joined. Page 189 A Judgment is an entire Thing, 

Trefpafs and Cafe cannot be and cannot be reverfed in 
joined. 436 Part, or affirmed in Part. 235 

A fpecial Action on the Cafe Judgment was reverfed by mis-
and an Aifumpfit are incon- taking the Name of one of 
60:ent. 189 the Officers who executed it. 

What cannot be joined in Acti· 44~ 
ons. 2~5 Jlir~rdiaio", Plea to the Jurifdic-

Tenants in Common may join tion mufi come in time. I I 

in an Action of Debt for Such Plea need not be fworn as a 
Rent, or in an ACtion of Co- foreign Plea mufi. 402 

venant. 289, 290 '}1}lice of Peare, fcandalous Words 
Grant of Annuity of 100 I. to five [poken of him. J 4 

Per fans, (viz.) to each of them JlIftiJication in Trefpafs for taking 
201. a-piece, they cannot join, a Difirefs, but did not fet forth 
becaufe this is a fevera] Rent. by Virtue of any Precept, not 

~40 good. 75 
Coparceners mun join, for they Jullification in his Freehold good, 

cannot fever in an Avowry for in an Acrion of Trefpafs, quare 
Rent. 364 . claufom fregit, but not in an 

lfJlle genera), where a Plea will ACtion of Trefpafs for taking 
not amount to the general If- and carrying away his Goods. 
fue. 1881 176 

Where it will amount to the ge- ; Jullification in Trefpafs, where 
neral I ifu e. 38 I 'lis at the fame Time and Place 

Brue immaterial, and yet there there needs no Averment rQ::lt 
{hall be no Repleader. 37' 'tis the fame Trefpafs. 28[ 

Judges, not to be fued for any 
Matter done by them, unlefs 
malo animo. 492 

Judgment confeifed by Fraud, Ac-
tion lies in fuch Cafe. 3 

Judgments pleaded by an Admi-
nHhatrix. 4~O 

Judgment 1S never given in B. R. 
upon a Conviction in another 
Court. 6 

Where there is a joint Judg
ment againC\: two, and one 
dies before Execution, (he 
Scire facias rnuC\: be brought 
againft the Survivor, and a-

K 

L. 

Latifat fued forth within a Year, 
is a fufficient Commencement 
of the Suit to fave the Limi
tation of Time, &c. 233 

Le4ther~ ACtion popular again(\: a 
Searcher and Sealer of Leatber 
. L 1 to onaon. 290 

Levari facias doth not lie to exe
cute a Judgment in a Hllndred
COllrt. 54 

\Nhere 
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Where Lands are extended on 

an Outlawry, and the Cattle of 
a Stranger are Levant and Cou· 
chant thereon, they may be 
taken by a Levari facitu. 

Page 441 
Libel, IndiCtment for compofing, 

making and writing a Libel; 
the Jury found the Defendant 
guilty only of writing it; this 
amounts to making and com· 
pofing it. 407, 408 

Liberttltibus allocand;J. 424 
LicenJe, a Letter of Licenfe not 

pleadable in Bar. 64 
Where 'tis a Defeafance, and 

County, but where the Lands 
are. Page 183 

Where an Ufue is local, and not 
tried in the right Place, this is 
cured by a late Statute of Jeo
fails. 448 

Where a Man dwelIs in one Dio
cefe, and hath Lands in anO
ther, out of which Tithes do 
arife~ he may be cited out of 
the Diocefe where he Jives, for 
the Suit is local by Reafon of 
his Lands. 477 

M. 
pleadable in Bar. 2 (0 

Limitation, the' Statute of Limita- i.\1aliciouJ Prorccution, and the De-
tions is a good Plea to an Aaion fendant acquitted; the Plaintiff.. 
of Debt brought on a Bill of if he brings an Action, mu!t 
Exchange. 3, 226 prove Malice, otherwife the 

Where 'tis a good Plea in other ACtion will not lie. 417 
Actions, and where 'tis not a MandamuJ will not lie to renore 
good Plea. I ~6 a Fe]]ow of a College to his 

Where it was pleaded to an 1n- Fel1ow{hip. 92, 168 
debittltUJ aJfompjit for Attornies To fwear Church. wardens. I 18, 
Fees. 144 ; 393 

Where it was pleaded to an Ac- To refrore a ProCtor of Doctors-
tion brought by an Admini- Commons to his Office, it will 
firator: Adjudged, he {hall not lie. 169 
have fix Years next after the To refl:ore one to the Office of 
Adminifrration granted. 335 RegHrer to the Archdeacon of S. 

Where a conditional Promife 170 

{ball revive the Debt, and The Return of a Mandamus, not 
bri ng it out of the Statute of good. I iO, 171 
Limitadons. 47 1 Objections to a Return of a Man-

Local, Covenant by the Grantee damus. 173, 293 
of the ReverGon againfl: the Aaion on the Cafe for a falfe 
Affignee of a Term, is local, Return of a Mandamus. 226 

becaufe founded on the Privity To admit an Apprentice to his 
of Eflate. 183 Freedom. 448 

Debt for Rent again[\: an Affignee To Jufiices of Peace to fign a 
of a Term for Years, is local, Poor Rate. 450 
and will not lie in any other 

Bbbb To 
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To the Jtldge of the Prerogative 1\ is not difcharged by the Mar-

Court £0 grant a Probate of a riage. Page 5 I [ 

Will. Page 457\ M(zjler, where an A('tion may be 
Mandamus directed £0 the M1yor, brought either againfl: the Ma-

Bailiffs and Burgeifes of, &c. fier or Owners of a Ship. 58 
and returned by the Mayor a- Where a Servant was robb'd. but 
lone, good. 459 not in the Prefence of his Ma-

Manner, taken in the Manner, fier, he (the ~ervant) may 
what it is. 78,79 bring the Action upon the Sta-

Manor, Action will not lie againft tute of HUJ dnd Cry; but if the 
a Lord of a Manor for not ad- Maner had been prefent, then 
mitring one to a Copyhold. he might bring the Actio~. 

49 2 '44 
Marriage Contract, what wiIJ a- Melius Inquirendum, not grantable 

mount to it. 99, 100 fa long as the firft InquiGtion 
Sentence in the Spiritual Court is in Force. 72 

given againfl: a Marriage is Memorandum, general and fpeeial. 
good, till repealed. 225 1I3,1I4 

\lV'here a Man married his firft Where a Memorandum than be 
Wife's Si!l:er. and upon a Libel amended. 35) 
againfl: him for Ince£[, he plead. I Milt Cufiom to pay Tithe-Milk, 
ed the Death of his Wife in where 'tis void. 46 I 
Abatement, and yet that Court If taken in Kind, it ought to be 
proceeded to annul the Mar· carried to the Parfonage- Houfe, 
riage; a Prohibition was grant- or to the Church~Porch. 462 
ed quoad the Annulling the Mar- Mill, whether it pays predial 
riage after the Death of (he Tithes. 21) 

Wife, but that they might Mifnofmer pleaded in Abatement, 
proceed againft the Husband and held good. 14, 96 
pro falute Animce. 27 I Where fuch a Plea is not good. 

Marriage, (viz.) Information in 207 
Nature of a Confpiracy againfl: Where it was pleaded in Abate-
the Defendants for procuring mel1t to an Inditlmem for a 
a fcandalous Marriage. 384 Murder, and held good. 207 

A Man and a Woman promifed Modus, to pay lefs than the tenth 
to marry each other, and the Part of the Thing itfelf in Spe-
Woman refufed; thereupon cie, not good. 46 ( 
the Man brought an Ajfompfit Modus as to the Tithes of a Wa
upon thofe reciprocal Promifes, ter-Mill, good. 214 

and held gOllU. 467 Modus muft be paid within fix 
Where a Bond, with a Condi· Months by the Plaintiff, in a 

tion to pay Money to a Feme Prohibition; otherwife a Con-
Sole, if {be married and fur- fultation {ball go; which was 
vived the intended Husband, done, and Sentence given; but 

3 a 
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a Prohibition was granted up
on Payment of double Corls, 
becaufe the Sentenre was not 
given upon the Merits, bur 
only upon the Default of pro
ving a Modus. Page 463 

}"1onths and Years, how to be 
computed, either Solary or Lu
nary Months, &c 406 

Mortgage, not affected by a Fine 
levied by a Mortgagor, who 
continued in Pofldfion, &c. 

101, 4'4 
Mortuary, where a Prohibition 

was not granted for a Mor
tuary. 97 

Murder, Pardon thereof pleaded, 
but without a Writ of Allow
ance, not good. 120 

N. 

Name of Dignity is Parcel of the 
Name, as' well as the Name of 
Baptifm. 440 

Negro, Trefpafs will not lie for 
taking a Negro. 396 

Night, Profecution for throwing 
down EncJofures in the Night
time. 239 

Nifi prius Day after the Day in 
Bank not amendable. 506 

Nolle profequi, before Judgment, 
good. 19 

Non{eazance, a good Caufe of Ac
tion againfr an Office of Trull: 
as well as Misfeafance. 487 

Notice in Writing aifeffing a Man 
to the Poor-Tax. 28 

Notice not to be given at Com
mon Law to the Parron for fet
ting out Tithe. 143 

Nllncllpative Will is no Will by 
the Ecc1efiaftical Law, unlefs 
proved by two Witneffes. 

Page 143 
Nllfance, Ad-ion will not lie for 

a Common Nufance, unlefs 
fome particular Damage is a1-

Jedged. 193 

o. 

Oaths, whether a Cenfor of the 
College of Phyficians is fuch 
a n Officer as is obliged to take 
the Oaths to the Government. 

478 
Officers of the Sheriff', Trefpafs 

will not lie againfi them for 
replevying Goods, unlefs the 
Party claim a Property at that 
Time. 38 [ 

Office Judicial, granted to two 
Perrons conjunfJim & divijim, 
and to the Survivor, good. 

:214 
Order of Settlement, and did not 

fay that it was made upon the 
CompJaint of the Church-war
dens and Overfeers of the POOf, 

not good, tho' it was fa faid 
in the Caption. 365 

Did not fay that the Perfon was 
likely to be chargeable, yet 
good. 222 

Order of Settlement confirmed on 
an Appeal, tho' there was no 
Notice in Writing. 28 

Notice mufi be aGtualJy given of 
coming into a ParHh. 396 
The Party may appeal as well as 

the ParHh. 222 

Order 
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Order for the Payment of Wages 

to a Day-Labourer; the JufHces 
have no Jurifdittion but for the 
Wages of Servants hired by 
the Year, or in Husbandry. 

Page ! 56 
What {baH be a Hiring to make 

a Settlement of a ~ervant, and 
what not. 401 

Order of Removal directed to the 
Conftable only, and not to tbe 
Overfeers, good, if executed 
by him. 449 

Order to remove a Man and his 
Family, not good; for the 
\lVord Fami!y makes it incer
tain. 449 

Order of Settlement confirmed on 
an Appeal, is final only as to 
tbe contending Parillies, and 
not to any third Parilli. 5 I 6 

Order made by two J unkes of 
Lancafbire to remove a poor 
Man to H. in Chefoire, who by 
an Order of two Chefoire JufHces 
was removed to S. in Hereford-
flire; it was a queftion wbetber 
tbe Chefhire JufHces could make 
fueh an original Order with· 
out an Appeal from tbe Lan
cafoire Order; but tbis Order 
was informal, beeaufe it did 
not fet forth that the poor 
Man was Ian: legally fettled 
at S. 288 

A Widow having three Children 
married one who was fettled in 
another Parinl; the Children 
{hall not fo1low the Mother, 
and be fetrled with the Father
in-Law, unlefs they were feven 
Years old" but mull continue in 
the Parilli where their Father 
was fettled. 279, 280, 449 

3 

Where a poor Man coming into 
a Parifh with a Certificate (hall 
gain a Sertlement) and where 
not. Page 346 

Where the Parents are Vagabonds, 
the Birth of a legitimate Child 
gains a Settlement. 43~ 

Overfeer of the Poor appointed by 
two Jufiices, there lies no Ap~ 
peal to the Seilions. 160 

One who had a Country Haufe 
in H. but lived mofi Part of 
his Time in London, was chofeo 
Overfeer of the Poor in H. not 
good. 160 

Where tbe Defendants avowed as 
Overfeers of the Poor. ~62 

Outlawry pleaded in Difabi1ity~ 
not good. 8 

The Plaintiff may refufe a Plea 
of Outlawry unlefs Procers is 
annexed. 221 

A Foreigner who was never here 
was outlawed, and his Ship 
was taken on a Capias VI/ega
tnm; the Court would not va
cate the Outla wry upon Affida
vits that the Man was never 
in England, but ordered a Writ 
of Error to be brought, and 
thus the Plaintiff got Bail. 458 

Lands extended on an Outlawry 
and the Cattle of a Stranger 
being Levant and Couchant 
thereon, may be taken by a Le
vari facia!. 44 I 

OJer, where tbe Defendant pleaded 
a Record of the fame Court in 
Abatement, and the Plaintiff 
craved Oyer thereof; if 'tis not 
given in convenient Time, (viz.) 
the next Day, the Plaintiff may 
fign Judgment. 45~h 454, 5 I 7 

:VVhere~ 
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\I\'here, upon craving Oyer of 
the Bond and the Condition, 
and 'tis cnter'd in h£c verba, 
there the Condition is Parcel 
of the Decbration, and not of 
the Defendant's Plea. Page 5'3 

P. 

and B. R. may proceed to Ex~ 
ecution without a Remittitur. 

Page 237 
Partition may be made by Join

tenants of an Ad vow [on, by 
Deed of Covenant between 
themfelves.. ) 05 

Pawl1bro/zer indiCted. 277 
Perjury, Indictment for Perjury 

laid too general. 42 [ 
Pen at Statutes', Informations Perpetuity, where the Limitation 

brought on them by the Attor· of a Term for Years tends to 
ney General in the Courts at Perpetuity, where not. 266 
Weflmil1fter, void becaufe con- Plea, where the Defendant (hall 
fined to the Courts below. 466 be compelled to plead inftan. 

Pardon of Murder pleaded, but 'er, where not. 320 
withOut a Writ of Allowance, Plea of another AClion brought 
not good. 120 for the fame Caufe, and Judg .. 

Pardon general murt be pleaded ment in that Attion. 455,456 
with the ufual Averments. Pledges in a Plaint are only Sureties 

13 2 to the King. '43 
Parliament being diifolved, one Policy of AfIurance, Cafe upon it. 

committed by the Haufe of :2 16 
Peers fuall not be bailed. 132 . Poor· Rate, extraparochial Places 

Judgment given in B. R. and re- may be taxed to contribute for 
verfed by Writ of Error in j Relief of the Poor. 415 
Parliament, the new Judgment, Mandamus to the Jufiices of Peace 
rnu(\: be given there. 180,181, I to fign a Poor-Rate. 450 

3'9, ~ 20 I Where Part of the Inhabitants 
ACtion on the Statute for a falfe appeal from a Poor-Rate, the Se[-

Return of a Member to Parlia- {ions may vacate the whole 
mente 23 2 Rate. 464 

Where a private ACt of Par- Quit-Rents may be taxed to the 
Jiament declared fucb Judg- Relief of the Poor. '4 
ments to be void, yet they are Poor-Rate confirmed by the Sef· 
not ipfo [daO void; and if not fions, but did not fay that it 
pleaded to the jurifdiaion of came before that Court upon 
the Court below, yet upon the an Appeal. 58 
Return of a Ca. fa. the ACt Po/flffiol1atUJ flJit, without {hew .. 
of Parliament may be pleaded, ing any Title, not good in a 
with the neceiluy Averments JufHfication for a Trefplfs. 9, 
to fet afidc the Execution, :2 74 84, 444 

Writ of Error in Parliament is Poffeffion is good ag3infr a wrong 
abated upon the Diffolution, Doer. 84 

C c c c PoJI~ 
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Poftm,aJier, Acrion will not lie a· 

glinfl: him for ~ Letter mifcar
ried, in which there were Ex-
chequer- Bills. Page 48, 

Power to make Leafes. 427 
Prerogative of the King to pre-

fent by Celion. 3'4 
PNfcription for Common plead-

ed. 65 
What \Nords will amount to a 

Prefcription. 84 
Prefcription for Common of Pa .. 

Cture for all Cattle Levant and 
Coucbant at all Times in the 
Year; this was found by the 
Jury, but rhatSheep were ex
cepted for fame Time; this is 
a Failure of the Prefcription. 

24' 
Prefcription for Common for 

Sheep; the Jury found that 
he had Common for aU other 
Cattle Levant and Couchant, 
as well as Sheep, good. 220 

Prefcription againfl: a Prefcrip
tion, not good without a Tra
verfe. I I, 

Prefinfment of an Offence after 
the Offender was taken. ,8 

Prifoner, Judgment againfl: him 
in Cufl:ody; and if not charged 
in Execution within two Terms, 
he {hall have a Superfedeas, and 
be difcharged upon Common 
Bail. 469 

Privilege, where 'tis not well plead-
ed. 363 

Privilege of an Attorney when 
Plaintiff. 126 

Priz.e, what it is. 3' 
Prize or no Prize is within the 
, JurifdiClion of the Court of 

Admiralty. 476 
2 

Probtlte, an Executor may main
tain Trover before Probate. 

Pdge 154 
Where Caution is required be-

fore Probate. 458 
Profert hie in Curia LiterdJ' tefta-

mentarias 68 
Profert hie in (Hria, where necef-

Cc1TY, where not. 3 J; 
Prohibition granted after Sentence 

in the Spiritual Court. 33, 34, 
97, 142 

Where there is a Compofition for 
Tithes a Prohibition will lie. 

70 
Where it was granted up,on the 

S~iritual Court refuting a Proof 
by one Witnefs. J 42 

Not granted for a Matter done 
in the Church-yard, upon a 
Suggeflion that the Place was 
a Lay Fee. 152 

Not granted for defamatory 
Words fpoken in Londo". 

21 3 
Property of Goods pleaded in a 

Stranger, where well in Bar, 
and not in AbJtement. 243 

In Replevin, Property pleaded in 
another, and good. 398 

After Judgment, upon an Infor
matibn of Seifure of Goods as 
forfeited, the Property is de
veiled out of the lira Owner. 

32 3 
ProfecHtion, what {haJJ be a Pro-

fecution with Effect. 5 f 9 
Protejl,mdo, Plea by Prot~flando. 

Pllychizfe, where the 
take by Purchafel 
Defcent. 

89, 98 
He~r {ball 
w~~re by 

273 
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Q 

&,..lJa4er is not to have any Of
fice or Place of Profit witbin 
tbe Government; and the ad
mitting him to a Freedom in a 
Corporation a frer he bad ferved 
an Arprenticelliip, is no Pla(:e 
of Profit. Page 448 

i<lutndo, by that Word the De, 
fence is full, where to be omit
ted, where not. 230 

/fl..uare Impedit, the Pleadings in it 
not good. ~ I 1 

Ji<..lJe Efltlte, Prefcri ption by a Que 
ECtate not good of a Term for 
YeHs. 43 2 

~/it. Rent iffuing out of a 
CopyhoJd, not within the 
Statute ;2 H. 8. cap. 37. and 
therefore ExecLltorS cannot 
bring Debt for the Arrears of 
i~ 91 

.fLuo Warranto, Jl1dgment in it. 

~lJod Clint 

Cllm, &c. 
good. 

218 

pro eo videlicet quod 
where good and not 

216 

R. 

Rate, Indictment for not making 
a Rate to reimburfe Con{hbles. 

293 
Recognizance for to prorecute with 

Effect; if the Plai miff is not 
nonfuit, nor the Judgment af
firmed, 'tis a Profecution with 
Effed, and the Recognizance is 
not forfeited. I) 19 

Relief, AfIumpGt will not Jie for 
a Relief. P ttge 9 ( 

Reddendo ji17glll(l jingulis. 224, 
294 

Relation, where a Judgment 01311 
relate to the Day of Filing the 
Original, and bind .the Lands, 
and not only from the Time of 
the Judgment given. 245 

Where a fubfequent VVord (hall 
relate to a Thing preceding. 

261 

Rema;nder Devife to R. D. for 
Life, and after his Deceafe to 
the Heirs Males of the Body of 
R D. now livil1g, who had then 
a Son: Adjudged) That he had 
a preCent Remainder in Tail 
veffed in him as a Purchafer ; 
and tlut the Words now living, 
were a fufficient Defcription of 
his Perfon. 15) 

Remlinder in Tall raired by a 
Covenant to O:and feifed. 40 

\Vhere a Remainder limited to 
the Heirs of his Body is a Co11.~ 
tingent Remainder, and vefled in 
him by Purchafe, and not by 
Defcent 1 and fo not barr'd by 
a Fine. 273 

Remainder, where ~tis contingent, 
and not vefted. 274 

VVhere 'tis contil1gent, and not 
an executory Devife. 310 

Remittitur mufi be entered, tbo' 
the Writ of Error in the Ex
chequer. Chamber abated by the 
Death of the Plaintiff in Error. 

236 
Rent, ACtion of Debt for Rent 

where the Plaintiff had no Re
verGon. 170, 17 ( 

Rent, 
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Rent, Debt due for it, and on a Where the Power of Revocarion 

Bond, are in equal Degree. was well purfu'd. Page 292 

Pd~e 5' f Riot, where the Sheriff need not 
Repleader, where there {ball be a I be prefent upon a Conviction 

Repleader in an irnmare! ial If- for a Riot. 383 
fue. 371 

Rrplevin, in Replevin the Avow-
ant is in Nature of a Plaintiff. S. 

122,'79 
Pleadings in Replevin, good and 

not good. 186 
Replevin, the Condition of a Bond 

in Replevin in an inferior 
Court, good. 248 

Replication, where the Breach of a 
Condition need not be affigned 
iIi the Replication. If 6 

Where a Replication may be con-
cluded in Bar. 433 

Refervation, where an Exceptio 
in a Leafe {ball amount to a 
Refervation. 232 

Refervation of Rent ficllndllm ra· 
tam, not good. 234 

'RejidlJary Legatee dying before the 
Debts are paid. 52 

Rejiitlltion, where it muft be a
warded immediately upon a 
forcible Entry. 497 

ReverJion, Devife of an Houfe to 
one for Life~ and all his Mer
fuages to another in Fee, the 
RcverGon of the Houfe paffes. 

50 
The Plaintiff had no Reverfion, 

yet a n ACtion of Debt will 
lie for Rent. 161 

Re'Vocation,_ the Power thereof de
nroy'd by levying a Fine. 1.2 

A fecond Will £haJI pot revoke 
the firft, if the fecond is not 

., a good \lViII in Law. 80 
Of Revocations by Act in Law. 

81 

ScanddlO1IS VVords fpoken of a 
Merchant, (viz.) That he is a 
pitiflll Fellow, and not Ilble to 
pa, his Debts, actionable. 33 0 

Words fpoken of a Widow, (viz.) 
That foe was never married; this 
is a fpiritua1 Defamation. 498 

Scal1dalum Magnatum, the Vifoe is 
not to be changed in (he Attion. 

40 0 
Scire facias againfi an Executor 

on a Judgment in Ejectment, 
not good. 2 

To have Execution againfr the 
Bail. 4 

By Executors on a Judgment ob
tained by the Tefiaror. 9, 69 

Scire facias quod habetlt Executionem, 
and Judgment thereon, tbis 
doth nor alter or enlarge the 
firfi Judgment. 93 

Where a joint Judgment was a
gainfi two, and one died be
fore Execution, the Scire jtlCias 
ought to be brought againft 
both. . 105 

It need not be brought againfi the 
Tertenanrs on a Writ of Error 
to reverfe a Common Recovery. 

III 
Where Executiotl may be taken 

out without a Scire facittl to 
revive the Judgment. 236, 

~83 

Scire 
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Scire {acias againft an AdminHha

tor~ Tefte 240[Job. and return
able 31 Offob. and an aliaJ Scire 
fiuitls, TeJle ~ ( Oaob. and re
turnable 7 Novemb. it was ob
jected that tbefe Writs were ir
regular, becaufe there were not 
) 5 Days excluuve between the 
24th of Oaober and the 7th of 
November; but adjndged well, 
there being eight Days exclu
five between tbe Tefle and Re· 
turn of each Writ. Page 468 

Schoolmafler profecllted in the Spi
ritual Court for keeping a 
School without a Licenfe, a 
Prohibition was granted, be 
caufe the Statute inflicts a Pe
nalty of 40 s. per Diem. 464 

Seifitus fuit, and doth not fay of 
what Elhre, ill. 9 

Seizure of Goods forfeited, where 
weJl pleaded. ~23 

SeJJions cannot m:lke an original 
Order to difcharge 00 Appren. 
tice. 198 

Ad generalem SefJionun pacis, but 
did not fay quarterialem, not 
good. . 'l.'l.'l. 

Semons rnufi affirm or vacate the 
the firfi Order, and it may be 
vacated by Implication. :2 2 ~ 

Sheriff, where there are two, and 
one of tbem is Party to tbe 
SUit, the Venire facias may be 
direCted to the other. :2, 4 

Sheriff's Bond, Pleadings in Debt 
thereon. 300, 301 

Sherilf. where he need not be pre· 
fent upon a ConviCtion for a 
Riot. ~8~ 

Where two Executions are deli
vered to him in the fame 
Day, he mutt execute that 

which is firfi delivered. 
Page 419 

Where the Sheriff delivers more 
than a Moiety upon an Elegit, 
'tis voidable by Writ of Error, 
or Audita querela. 45 ~ 

Sheriffwick of Middlefex: was 
g~anted to London by the King. 

482, 483 
Simony, the Statute inBias a Pe

nalty by Forfeiture, but doth 
not declare the ContraCt void; 
bm yet fuch ContraCts being 
againfi Law, are always held 
void. :2 52 

Simony in fel1ing a Curacy, and 
taking Money to admit Perfons 
into Holy Orders. 484-

Spiritual COltrt, where it hath aJu
rifdiClion of the original Caufe, 
may not have a J urifdidion of 
the Incidents. 143 

Sunday, the Defendant was cited 
on a Sunday to appear in the 
Spiritual Court upon a Libel 
for Incontinency, good. 504-

SuperfedeaJ, where Judgment is had 
againfi: a Prifoner, and he is 
not cbarged in Execution with
in two Terms, he {hall have a 
Superfedeas, and be difcharged 
upon Common Bail. 469 

Surplu[age, where the Conc1ufioll 
of the Plea contra pacem {ball 
be Surplufage. ' 95 

Where the Matter {ball be Sur-
plufage. 219, 270 , 336, 460 

SlIrrendree of a Reverfion of Co
pyhold Lands may have an Ac· 
tion againft the Leffee upon 
an Exprefs Covenant to re
pair. 205 

Surrender by Tenant for Life to 
him in Remainder, not good, 

Odd d without 
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without .the Affent :of the Sur
,endree. Page 2 If, 212, 2. 50 

SHrvivorfhip, none arnongfi joiot 
Merchants. 171 

T. 

Tort, An Atlion founded on a 
Tort may be joint or feveral. 

Page I 7 I, :2 9 5 
Debt upon the Statute for not 

feuing out Titbes is founded 
on a Tort, and not on a Can
.tract, and therefore one De .. 
fendant may be found guilty, 

Tail, where Tenant in Tail makes and the other may be acquitted. 
a Leafe to commence after his 361 
Deat.h of any of the Lands in- Trade, he who exercifes it by Ser-
.tailed, 'tis void. :2)8 vants, and was not an Appren-

·Of his Power to make Leafes. rice hi mfelf, is within tbe Sta-
:2 57 tute. 163 

,Taliter proceJfom fuit, not good Traverfe, where the Traverfe in 
in an inferior Court. 53 tbe Bar is idle, tbe Plaintiff 

Good in a fuperior Court. '44, may traverfe it in the Replica .. 
305 tion. 99, 100 

Taxes, where they fuall be paid Prefcription againft a Prefcription, 
by tbe LetTee. I} S not good witbout a Traverfe. 

Where the Defendant jufiified as J 17 
Colleaor of the Poor. Tax, and In an Avowry where tbe Bar is 
fo certified upon the Poftea, he not good for want of a Tra .. 

, fuall have treble Cofl:s. 183 verfe.· 165 
Covenant to pay an Annuity' Where feveral Things may be in

clear of all Taxes, includes eluded in one Traver~e. 196 
Parliamentary Taxes. 438 Traverfe of a Prefcription for 

Tenant! in Common may join in Common. 65 
an ACtion of Debt or Cove- Of a Prefentment in a Court
nant. ~89 I ·Leet, good. 74 

Tender and Refufal, how to be i Of Matter which might be gi-
pleaded. 133 ven in Evidence upon the ge-

Semper paratu! 6- profert hie;1l neral Iffue.. 82 
Curia, good without a Tender. Treafon, Indictment for Treafon 

4' 3 mult conclude ~ontra Ligeanti£ 
Tenor, ficundum tenorem 6' effie- [u£ debitum. 317 

tUIN,? where good, where not. Attainder in Trea(on reverfed, 
407 t 460 the Words ipfo vivente c()11Ibu-

Tefl4tum Ca. fa. mun jffue into the rentur being left out of the 
County where the ACtion was Judgment. 349 
firfi: brought. 46 f TrefPaft againfl: two who plead

Title. See Eflate. 
ed in Abatement, another Ac
tion of Trefpafs pending a

gainfi 
s 
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gainfi: one of them, and good. 

Page 96 
Trefpafs Pi C-" armil may be 

brought in B.,R. and the Da
mages Jaid under 401. but not 
Trefpafs generally. 108 

Trefpafs Vi & armis lies for ta
king Fifh in Libera pifcaria. 285. 

286 
Trefpafs againft 'an inferior 

Tradefman for Hunting. 382 
Trefpafs will not lie for taking 

away a Negro. 396 
Trial, where a new Trial was 

granted. 499 
Where it was not granted after 

a Trial at Bar. 507 
Trover, what !hal1 be a Conver-

fion, and what nor. 103 
Where the Declaration is infen-

ftbJe. 131 
Tithes, Compofition for them,· a 

Prohibition wilJ not lie. 70 
Notice ought not to be given to 

the Parron of fetting them out 
by the Common Law. 14~ 

Tithes of Clover belongs to him 
who hath the Tithe Hay. 264 

Of Flax belongs to the Vicar as 
fma]) Tithes. 264 

Tithes for AgiO:ment of Cattle. 
39 2 

Cufiom ill 11011 decimdndo, not 
good. 393 

Debt for not fetting out Tithes, 
the Declaration ill. 304-

Libel in the Confifiory Court for 
Tithes of Land' in Lincolnfhire, 

. where the Owner lived, who 
being accidentally in Yor4., was 
cited there, and, upon a Pro
hibition, fuggefied the Statute 
23 H. 8. cap. 9. that he was 
cited out of his Diocefe; but 

the Prohibition was denied, 
becaufe the Suit was local, 
by Reafon of the Lands oue 
of which the Tithes did a
rife. Page 476 

v. 
Variance, a Writ of Error on a 

Judgment il1 cHria 1I0flrd, ('l.';z,) 
1ac. :l.) when all the Proceed
ings wete in the Reign of Car. 2. 

this is an incurable Variance. 
15 2 , ISS 

Judgment reverfed for a Variance 
in the Declaration. 293 

Variance between the fpeciaI A
greement and the Declaration. 

32~ 
Cafe upon a Demife of an Haufe 

for feven Years, in which the 
Defendant negligently kept his 
Fire, upon non demifit modo & 
forma, the Jury found the De-
mife, excepting that Part ca1J'd 
the New Houfe: Now by this 
Exception, the Leffee was Te
nant at Will of the New Haufe, 
and fo it was not demifed to 
him for feven Years; and for 
this Variance the Defendant had 
Judgment 203,204 

Venue, where it may be altered by 
Privilege of an Attorney when 
Plaintiff, but not when Defen
dant. 126 

Concernin~ the Laying a Venue~ 
234. 256 

Where it (ball not be changed in 
an Action of Scttndaillm M4gna
tum. 400 

Verdl'El, where it cnres a Fault in 
a Declaration. 6, 86, 30 4 

~Where 
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Where a Thing {ball be intended 
. after a VerdiCt. Page 13 1 

Where it cures inrenfib!e Words. 
1~1 

Vforioul ContraCt. Page 67 
Where the Confideration is nei

ther ururious nor extoru.,e. 
25 2 

w. 
Where it may be given ·in Evi

dence againfr one who is nei
ther Party nor Privy to the 
Suit. 180 Tl'dger, &c. an Indebitatus alfompfit 

Where it cures the Inconfifcency will not lie for a Wager, or for 
of Afrion. 189 Money won at Play. 338 

Where Dircontinuance of Procers WaRel of Labourers, where the 
is cured by a Verdict. 206 Jufrices of Peace have no Ju-

Where the not well affigning a rifdiaion. 156 
Breach of an Agreement is cured Warrant direCted to a wrong Of
by a Verdier. ~72 ficer, not good. 78 

Where a VerdiCt doth not cure Church· wardens committed by a 
an immaterial Iffile. 37 I Warrant for not accounting, 

Where it helps an impoffibJe there to remain till duly dir-
Day laid in the Declaration. charged according to Law, not 

;89 good; for it {bould be, there 
.Wbere it helps every thing which to remain till they account. 152 

is neceff'ary to be proved at a Warrant of Commitment ill con
Trial. 389 eluded. 291 

Where a Verdier was ret aude for Water courfe, Attion for diverting 
Irregularity. 499 it. 84 

lliJitor, the Founder and his Heirs The Plaintiff in the Action mll(l: 
are Vifitors of Lay Corpora- prove the Mill to be an ancient 
tions, and the BHhops of Spi- Mill. 84-
ritual Corporations. 93 Way, Prefentrnent by a Jufiice of 

Vnion of Churches is at Common Peace, upon his own View, 
Law only a Confolidation of that a Highway was out of Re-
Tithes; but the Boundaries of pair; upon Not guilty plead-
Parilhes continue as before. ed, the Jury found that it was 

238 out of Repair, but that it was 
VnitJ of Poifeffion, where it wi1l not an Highway. 2 12 

not defiroy a Prefcription. ACtion on the Cafe for fiopping 
240 a Way. 451 

V[e, which at Common Law was Will attefred by two WitnefI'es, 
only a Trufi, came in the Place and a Codicil annexed attefied 
of an Efrate~ 140 by two more, yet both toge-

A Conveyance by Way of ure ther will not make a good 
{baIl be confrrued according Wil1. ~ ) 
to the Intention of the Parties. Will attefied by three Witneffes, 

343. whereof the Devifee of the 
5 Lands 
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Lands was one, not good, be- muft be brought again{\: the 
caufe he cannot be a Witnefs Tertenants, where not. 
for himfelf. Pa,-~e 514: Page III 

H'itnep, Proof by one Witnefs}: Writ of Error, where the Plain-
good. 142 tiff in Error .lJeed not give a 

And a Prohlbtrion granted. 144 new Recognizance. 121 

IVood, not tithable de communi' Writ of Error will lie on a Judg-
jure, but by Curtom. 303 ment in EjeCtment quod recupe-
J'Vords. See Scandalous Words. ret? &c. before a Writ of In-

qmry executed. 20~ 
Writ of Error in the Exchequer. Writ of Error coram -vobis r:eJidell. 

Chamber, abated by the Death 282 

of the Plaintiff in Error; a Re- Such a Writ of, Error is no Su
mittitHr mu(\: be entered, other- perfedeas. 368 
wife the Plaintiff, in the origi- Writ of Inquiry., returnable a Day 
nal Action, mun: bring a Scire after Term, but executed with· 
facias to revive the Judgment. in the Term, amendable. 70 

236 After a Verdid on a Writ of 
Writ of Error depending where Inquiry, the Plaintiff cannot 

it may be pleaded in Abate- difcominue, unlefs the Defen. 
ment, and not in Bar. I dant will confent. 86, 87 

Writ of Error brought by one Writ of Inquiry of Damages, 
where the Judgment was againfi: where 'tis to be granted, where 
two. , not.· '362-

Writ of Error without Bail put, Attaint will not lie againfr the 
in, yet 'tis a Sllperfedeas. 28 I Jury upon a Writ of Inquiry. 

Writ of Error without a Scire 361 
facias ad audiendum Errores. 40 Where a fpedal Entry was made 

Writ of Error to reverfe a Com- of a Writ of Inquiry. 3" 
mon Recovery) a Scire facias I ' 

FINIS. 
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A TREATISE OF TESTAMENTS AND LAST WILLS, compiled out of 
. the Laws EccJefiafiical, Civil and Canon, as alfo out of the Com
mon Laws, Cufioms and Statutes of this Realm. The Whole digefied 
into Seven Parts, l1i%.. J. What a Teftament or Laft Will is, and 
how many Kinds of Tefiaments there be. 2. What Perfoos may make 
a Tefiament, and who may not. ~. Defcribing what Things, and 
how much may be difpo:ed by Will. 4. Decyphering the Forms, 
and in what Manner Tefiaments or 1aft Wills are to be made. 5. 
What Perfon may be Executor of a Teftament, or is capable of a 
Legacy. 6. Of the Office of an Executor, and of the feveral Kinds 
of Executors. 7. Shewing by what Means Tefiaments or Laft Wills 
become void. By Henry Swinburne, fometime Judge of the Preroga
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enlarged with all fuch Statutes, Decrees in Chancery, and Refolntions 
of Common Law Cafes relating to this SubjeCt, and which have hi
therto been publHhed; with an exafr Table to the Whole. 

THE COUNTRY JUSTICE; containing the Prafrice, Duty 
,and Power of the Jufiices of the Peace, as weB in, as out of Seffions. 
Wherein all the Statutes and Cafes in Law, that in any wife relate to 
the JurifdiClion and Authority of a Jufiice of the Peace, are carefulIy 
coHected and digefted under proper Titles. By Michael Dalton of 
Lincolns Inn, Efq; and one of the Mafiers in Chancery. And, for 
the better Help of fuch Jufiices of Peace, as have not been much 
converfant in the Study of the Laws of this Realm, there is added an 
Appendix '; being a compleat Summary of all the Ach of Parliament, 
{hewing the various Penalties of Offences by Statute, and the particular 
Power of One, Two, Three, or more Jufiices in their Proceedings 
and Determinations, undef feveral difiinct Heads in alphabetical 
Order. To the Whole are annexed large Tables of the Principal 
Matters therein contained. By 111illiafn Nelfon of the lrliddle Tem
ple, Efg;. 

REP 0 R T S 0 F CAS E S decreed in the High Court of Chancery!' 
during tbe Time that Sir Heneage Fin-ch, afterwards Earl of Nottingham. 
was Lord Chancellor ~ in many of which Decrees he was affifted 
by fome of the Judges of the Common Law: All which Cafes are 
truly flared on the Pleadings, and the Arguments on each Side 
clearly reported; together witb the Opinions of thofe Judges who 
(He as Ailifiants to tbe Chancellor before he pronounced his De· 
crees. Prke 18 s. 

SIR ORL. BRIDGMAN's CONVEYANCES: Being relect 
Precedents of Deeds and Inftruments concerning the man confidera
hie Eftates in England: Drawn and approved by that honourable 
Perron in the Time of his Practice; in :2 Pans The 5th Edition, 
with large Additions: And a new Table to tbe \'V'hoJe. Price II. lOS. 
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