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Oigtrict of Ulrginta, to wita

¥ BE 1T rREMEMBzRED, that on the
X%S}%}K twenty firk day of AususT, in the
3¢ ) thirtieth year of the InpEPrNDENCE
¥ of the UNiTED STATES of AMERICA,

DANIEL CALL, of the faid Diftrié, hath
depofited in this office, the title of a book, the
right whereof he claims as Author, in the words
following, to wit: '

- “ RerorTs of Cases Argued and Adjudg-
““edin the Court of Appeals of }irgina, by
“DANIEL CALL, Volume third,”’

In conformity to the alt of the Congrefs of the
United States, entitled, ¢ Anad, for the en-
couragement of learning, by fecuring the copies
of Maps, Charts and Books, to the Authers and
proprietors of fuch copies during the times therein
mentioned,” and alfo to an actentitled, ¢ Anaé
fupplementary to an act entitled, zn a& for the
encouragement of learning, by fecuring the copies
of Maps, Charts and Books to the Authcrs and
proprietors of {uch copies during the times therein
mentioned, and extending the benefits therecf to
the arts of Defigning, Ingraving and Etching
hiftorical and cther prints.”

WILLIAM MARSHALL,
Cler’ of the Disiriét of Virginia
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22, read were inftead of was.
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to after bestowing.
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12, read entered for intered.
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that for the.
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line 29 read founded for found.
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CASES
ARGUED anp DETERMINED
' IN THE
COURT OF APPEALS
. IN
APRIL TERM or Tur YEAR 18or.

BEOGLE &
againft
CONWAY’s Ex’ors.

OGLE and others furviving partners of Ro-

bert Gilchritt & Co. brrusht indebitatus as-
sumpsit for goads sold and delivered, againft Con-
_way’s executor, in the Diftriét Court. The de-
fendant plead the aét of limitations, and the plain-
tiff  repiied generaily.  Upon the trial of the
“ caufe the plaintiffs filed a bill of exceptions‘to
the Courts opinion ; which fiated, that the plain-
tiffs, in order to rebutthe plea of the a&l of limita-
ons, offered, in evidence, a record of the Coun-
ty Court of King George, in an aciion on the cafe,
for goods fold and d:li ered, brought by the plain-
tiffs againft theteftator of the-defendants, in March
1774 (setting it forth in becverba; ). and a certi-
ficate of the Clerk of the County Ucurt in thefe
words, ¢“I do hereby certify that the above record
¢ contains all the proceedings which appear to
“ have taken place in our Office in the fuit Robert
¢« Gilchritt & Co. vs. Francis Conway, on a parti-

If in affume
fit, t.c defen-
dont plead the
att of limita.
ticns, and the
plaintiff
would avoid
the plea bya
fr rmer 1uit
h. ving been
brought in
time, he muft’
repiy the for-
mer ruit pecis
ally, ard cane
net give It in
evidence  une
dira gencrul
replication to
the plea.
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tcular examination of the minutes ; all the 1o
¢ pers filed in the caufe being put away in a bun-
¢« dle indorled British suits on the Docket, which
¢« I fuppofe to contain thofe fuits which were al.
¢ terwards fufpended:” that the defendants objett-
ed to the teftimony ; and that the Court wuuld
not permit it to be given in evidence to the Jury.

Verdi@t and judgment for the defendants; and
the plaintiffs appealed to this Court.—

RanporrH for the appellants. It isclear there
was a former fuit, the trial of which was delayed:
and the plaintiffs’ cught to have been permitted to

prove it.

Brooke contra. If evidence, as to this fadt,
ought to have been received at all, the teftimony
offered was improper : For a copy of the record,
and not the certificate of the Clerk, ought to
have been produced. But no evidence, as to that
faét, ought to have been received. For the plea
was that the defendant did not affume within five
years ; to which the plaintiffs replied generally;
and thus the parties were at iffue, upon the fingle
point, whether the defendants afflumed within five
years, or not ! So that the teftimony had no reia-
tion to the iffue, but was ertirely colateral to ir;
and therefore the Court very properly rejeéted it.
If the plaintiffs withed to have availed themiclves
of the evidence, they fhould have replied the mat-
ter {pecially, in order thatthe defendants might
have joined iffue with them on the point relative
to a former {uit, and have come prepared to difc
prove it. Whereas the plan purfued, of producing
the evidence at the trial of the other iffue, was
calculated to furprize the defendants. These prin.
ciples are confirmed by Brows vs. Putney 1.
Wash., 303 and Wilcox vs. Huggins 2. Stra.goy.

Ranporps in rveplv. If teftimony on the
peint was admiffible at all, then the evideace ~*



OF THE YE AR 1801

fered was fufficient; for even parol evidence
n:izhit have been received to fhew that there was
no perfon capable of bringing the fuit : But the
falts were better authenticated by the document
produced than they would have been by parol evi-
dence, as it fhewed a depending fuit, and what
fteps had been taken in it, by the certificate of the
officer who had the care of the papers. "There
was no neceflity for a fpecial replication, as the
plaintiffs were at liberty to have offered any evi-
dence, which went to fhew that the f{uit was
brought in time.

LYONS Judge-=Delivered the refolution of the
Court that therc was no error in the opinion of
the Court below; and therefore that the judgment
was to be affirmed.

Judgment affirmed,

ELLIS againfi THILMAN.

FYYHILMAN brought Case againft Ellis for a

‘4 malicious profecution ; and declared as fol-
lows, ¢ John Thilman jun. complains of William
< ¥llis in cultody &c. for that the faid William
¢ contriving and malicioufly intending unjuftly to
¢ grieve, opprels, weary and impoverifh him the
“ {aid John Thilman, and put him to great ex-
“ pence without any just cause, of his mere ma-
< Jice did lodge an information before a Court o
““ enquiry for the faid County, (that the faid John
¢ Thilman had felonioully taken a negro, the pro-
“ perty of bim the said Fobn Ellis,) and thereby
¢caufed the faid John Thilman jun. to be arrefted,
“ examined before a juftice of the peace touching
¢ the faid felony, and afterwards io be con mit-
“ ted for examination before a Court of enquiry

3
Bogle & Scott

us
Conways ex’rs

N )

Inana&tion
for malicious
profecution, it
is not fuffici-
ent to alledge
that the defen-
dant did it
without any
Just canfe, but
the declarati-
on muft ftate
that it was
done without
any prebable
caufe
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« for the faid county, and the faid information

« was fo falfely and malicioufly profecuted and
¢caufed to be profecuted againtt the faid John
« Thilman by the inftigation of the faid William

¢ Llis from the day of < till afterwards

“'to wit, at a Court of enquiry held for the faid

« County of Caroline on the 16th day of May, in

“ the year of our Lord 1793 when be was acquit-

¢ ted -of the charge -aforefnid, by reafon of all

¢ which premifes the faid John Thilman was re-

¢ ftrained of his liberty and compclled to procure

¢ bail for his appearance before the Court of en-

¢« quiry, to fpend large fums of money in his de-

“fence, and was moreover greatly injured in his

“ good name fame and reputation to the damage of
“the faid John Thilman jun. of five thouiand

“ pounds and therefore he brings fuit &c.” Plea

not guilty ; and iffue. Verdiét and judgment for

the plaintiff for £120; and the defendant appealed

to this Coutt.

WickuaM for the appellant. It was norte-
nough for the plaintiff to alledge that there was
no just caufe, but it thould have been ftated that
there was no probable caufe. [For, although there
was no just caule, if the defendant had probable
caufe, it was fufficient to excufe him. To {ay
that it was maliciouily done is not enough; for, 1f
there was probable caufe, it juftified the defen-
dant. Accordingly the counftant practice is to
aver that there was no probable caule. 6. Hod.
25. 73. 4« Burr: 1974. 1. Term Rep. 544.
2. Term Rep. 226,

WARDEN contrge. The allegation that there
was no just caufe neceffarily exclules the idea of
any circumftance of juftification. For if there
was a probable caufe, it could not be affirmed that
there was nojust caufe. Jult caufe ex vi termini
means proper caufe ; and, if there was a probable
caufe, there was proper caufe; thatis, ajuft capfe.
Confequently when the Verdi&t finds that there
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was no juft cause, and that it was malicioufly done,
it, in fubftarce, finds that there was no prosable
caufe. Stra. 69v. 4 Term Rep. 248. 10 BMod.
214. Gilb. Rep. K. B. 183,

Cur: adv: vule.

LYONS Judge—Delivered the refolution of
the Court, that the plaintiff ought to have al-
ledged the want of probadle caule; and that the
omiflion was not cured by the verdiG. Confe.
quently that the jndgment of the Tittri€t Court
was erroneous, and ought to be reverfed.

Judgment reverfed.

LYNEagainf GILLIAT.

ITLLIAT brought indcditatus assumpsit a-

¥ gainft Lyne in the Diftriét Court, and de-
clared 1. for meney laid outand expended; 2. up-
on an fnsimul cowputasset. Plea non assumpsit,
and iffie.  Upon the trial of the caufe the defer-
dant filed a bill of exceptions, which {tated *“that
¢ the Court refufed: to permit the defendant to
““ enter into a re-examination of the acconrts on
* which the fettlement was founded, and confined
“ him to thepointing out ¢rrorz en the face of the
“Aetdement, efpeciaily as the defendant was in
“ pofleflion of the firft fectlement, with all the ac-
“ counts Letween the parties, fome months befere

“the fecond fettlement was madé, and the cbjedli-

“ons, the defendant propoied to make, were to
¢ the items of the accounts on which the firfl {et-
“ tlement was made.—That the defendsut 2ifo
“offered to prove, by parol tellimony, that he
¢ ought to have had v credit, for part of the goods
 charged in the account on wiich the full {ettle-

“Ellis .
s,
Thilman
Sy oonnd

The dcfen.
dant, in 2@ ac-
tion upon a
fettiedaccount
cannot 2o 1nto
ais CUC:U.EY
conceining the
justice of the
fcveral items
of demand «ta-
ted in the ac«
count.
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¢ ment was made, of eight, inftead of fix months,
¢ o as to take off two months interefl, but, as it
« did not appear that he had given the plamtxﬂ"
¢ ‘notice of the laft objeition, the Court would not
¢ admit the teftimony.” Verdi& and judgment
for the plaintiff ; and the defendant appealed to

this Court.

Where the
Auditor drew
a*warrant in
favour of one
of the County
<o nmiflioners,
‘the Court will
prefume pay-
ment by the
Treafurer un-
lefs the war-
rant be proe
duced or he o-
therwife  dif-
charges him-
felt of the re-
ceipt.

Per Cur: afirm the judgment.

"COMMONWEALTH
againft
GARTH.

HE auditor of public accounts moved the
General Court for judgment againft the de-
fendant for £. 30 ‘““alledged to have been crrone-
“oufly paid him as a Commiffioner in the County
¢ of Albemarle for {ervices performed in the years
“ 1787, 1788, and 1789.” The Court overruled
the motlon, becau:e no evidence was qﬁered in be-
balf of the Commonwealth to prove tbat the war-
rant tssued o the defendant was ever presented to
or paid by the treasurery or tbat tbe same bath
ever been discounted for taxes, or otberwise satis-
Jied or discharged. From which judgment the au-
ditor appealed to this Court.

NICHOLAS Attorney General. The Court will
prefume payment of the warrant, as the de-
fendant might have drawn the money at any
time ; and it is not thewn that he either has the
warrant or that it hath been loft. This prefump-
tion will be the rather made, becaufe I am in-
formed at the treafury that they keep no account
of thefe warrants, when paid in by the Sheriffs



OF THE YEAR 13801,

nnd public officers, by which they can {pecifically
%now them ; but the fame are deftroyed.

WicksHAM—f{tated that he had been employed
by the commiflioners to argue the general queftion,
whether they were entitled to the money or not ;
and if the Court fhould be of opinion againft the
defendant on the point already made, that he
wifhed to be heard as to the right to the money.

ROANE Judge.—I think that the Court would
have been juftihable in prefuming the payment;
as the defendant did not appear and rebut the pre-
{umption, by preducing the warrant, or .other-
wife difcharging himf{elf from the receipt. Efpeci-
ally as the treafurer {aid he had no mezns of dis-
tinguifhing the warrants fo as to afcertain the
payment exprefsly.

CARRINGTON Judge. I can never bring
my mind to let all the commiffioners fhelter them-
{elves under fuch a defence as this, if they are not
entitled to the money. Thereforel think the
other point fhould be gone into.

LYONS Judge. I fuppofe it muft lie over to
be argued on the other point; but a man wmight
have loft his warrant, and not drawn the money.

Nicroras Attorney General. The quefltion
is whether the appellee was entitled to the com-
penfation of £. 20?7 He clearly was not: for,
although the aét of 1790 ch: 16 ftates that doubts
had arilen concerning it, yet a fair expofition of
the law will prove that the commiflioners had no
right to the money. 'The adt of 1982 ch: rev:
178 gave the /. 20 as a compenfation to the old
commiflioners for copying and delivering of the
book to the Auditors ; but the at of 1786 page 9
conftituted a new oflicer, and gave him no other
reward than the fix fhillings per day.

Cofamone
wealth
s
Garth.
W
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Wickuawm contra. The auditor and the com-
miffioners always.acted upon the idea that the
commi firners were eatitled to the £ 20; and
therefore a motion, which 1§ in natuye of an acti-
on for money hbad and received, will not lie; be-
caife it was not againflt conlcience that the.defen-
dantrciiiazed the money. . i he varicus aCts ought
to be co mde ed as one fylc . Lhat of 1766
was incerded to give a compematwﬂ in addition
to what was orlven under the aél of 1182, ; which
allowed for copying and returning the book, ma-
king out lits &c: Whereas the fix fhillings is
given by the act of 1786, tora different duty .al-
tozether. For the comamidioners appointed un-
der that aét were.merely fubitituted in the room
of th: old ones; and wers not new oifhicers, to
every purpo"e, as tie Attorncy Gensral would
have it.—C nfeqaently the de'endant, in re-
ceving the £ 20, did not get a doahle coy L.PEJAI}.'
tion; as he received it for didferent avtics, and not
for the iame. '

T he ]udwnent was 23 follows ;

“ The Cuurt is of opinion that the warrant for
« th'wt_v pounds, In the proceedings nention- i,
Fwas by mitake of the audiinw, erroneou ,}} flge
“and delivered to the appellee ar acommidioner 1 1
¢ the county of Albema. tey for tervices performed
““in the yo s 1737, 1700, and 750, aad that as
¢ the appellee hath not returned th: 1210 warrant,
it 15 prefumed that the amount tHhoreaf has been
‘¢ paid by the Treaturer, and that the faid judg.
“ ment is erroneous. Therefore 1t 15 coalidered
¢ that the fame be reverfed and annu‘lu., and
¢ that the commonweaith recover againit the ap-
¢¢ pellee the colts expended, in the proiccutmn of
““ the appeal aforefaid here, and the Court pro-
“ceeding 10 g"'e fuch y‘dgmex t as the faid (Gene-
‘' ral Court ought to have given. It is further
X confidered that the Comnionwealth recover a-

‘ gaint the appellee the thirty pounds aforefaid,




OF THE YEAR 1for.

 and the charge of the notice, and the cofts of
“ the motion in the General Court.”

MANDEVILLE & JAMESON,

againf
PATTON & SCOTT.

ATTON and SCOTT brought an adtion of
_ assumpsit againft Mandeville and Jamefon in
the huftings court of Alexardria, and declared up-
on a note given by the defendants, wherein they
promifed to.deliver to the plaintiffs Wer goods and
groceries to the amount of 1800 dollars at cash
price, for value received of William Young. Plea
non assumpsie:  lue,

Upon the'trizl of the caufe the defendants filed
a bill of exceptions to rhe ccurts” cpinion, v hich
ftated that the defendants offered in evidence as an
offset a note given by Fletcher and Ottway to
the plaintiffs, and afligned by them to the defend-
ants, whichis in thefe words: —* 1125 dollars
¢“due July 20-23, Alexandria 21ft, April 1797,
“ ninety days after date we premile to pay to mefl,
¢ Patton and Scott, or order, eleven hundred and
¢ twenty five dollars value received, negotiable in
¢ the bank of Alexandria.” ‘T'he bill of excepti-
ons, after reciting the faid note, adds, ¢ wlhich
note is endorfed by Robert Patton and Charles
Scott and Theodorick Lee, and which aflignment
is in thefe words to wit, Pay t0 the order of Man-
deville & Fameson.” The hill of exceptions then
fets forth 7n beec verba a proteft of the faid note on
the 24th July. 17¢7 for non payment, at the re-
queft of the prefident and dire€tors of the bank of
Alexandria, by the notary public at Alexandria;
that the plainuff objefled to the note’s being given

The aflignee
of a prom:ffa-
Iy note nego-
tiable at the
Bank of A.ex-
andria, cannot
offer it in dit-
count to a fait
brought
againft himby
the atignor
upon a note in
writing to de-
liver to the
plaintiff wes
Goods and
Greeeries to a
certain a=- ¢
mount.
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in evidence; and that the court would not permit
it to goto the jury-—Verdict and judgment for the
plaintiffs. The defendants appealed to the’ Dif-
tri€t Court where the judgment wasaffirmed; fand
from the judgment of affirmance the defendant ap-
pealed to this court.

Ranporra for the appellant. The court fhould
have fuffered the evidence to go to the jury, to
have had as much weight as they might have
thought proper te give it; becaufe they would
have difregarded it if there was delay in the affig-
nees; and {o no inconvenience would have refulted
from the reception of it: Whereas the courfe
purfued was calculated to produce great injury to
the defendants; for,ifthey were guilty of no delay
or other fault, the note onght to have been dif-
counted, as the plaintiffsy were liable in confe-
quence of the failure of the makers to pay. This
argument is the flronger on account of the note’s
being made negotiable at the bank of Alexandria;
which made the affignors liable like the indorfors
of an inland bill.

BorTs contra. The defendants were not en=
titled to the difcount, without having, previoufly,
fued the maker, LEE vs. LovEinthis court.* For
that cafe not only decided that a fuit was neceffa-
ry, but that the note’s being made negotiable at
Bank created no difference: And the true con-
ftruétion of the act eftablithing the bank always has -
been that it applied only between the Bank, and
thofe having tranfaftions with them. '

Cur adp. vult.

LY ONS Judge=Delivered the refolution of
‘the court, That there was no error in the judg-
ment of the Huftings Court in rejeéting the evi-
dence; and therefore that the judgment of the
Diftrié&t Court was to be affirmed.

* 1. Call
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'

JETT, Ezecutor of Bernard,

againfi
BERNARD,

ILT.TAM BERNARD, among other be-

quefts to his wife, devifed her a legacy,

in the following words, “ Jtem, out of my crops
¢ of tubacco and tobacco debts, I devife to my
“ wite forty thoufand weight, to enable her to
¢ purchafe a carriage, and to fupply her with fuch
“ necelfaries as fthe may be in want of.” And
among other bequefts, to his fon Richard Bernard
he deviizd him a legacy in thefe words: I alfo
¢ zive to him, to {upply himf{elf with neceffaries,
“ rwenty thoufand pounds of tobacco, out of my
¢ croze and outflanding tobacco debts.” Of which
wiii he appointed his fon Richard one of the exe-
cutors, who alone qualified. After the deaths of

ths {aid Richard Bernard, and of the teftators {aid.

widow, hér fon and adminiftrator brought a {fuit
ageinft Jett as executor of the faid Richard Ber-

nurd, and among other things, claimed the balance-

of the 22,000 weight of tobacco devifed to her as
aforeiuid. Upon a reference to the commiffioner
it appeared that there was not fund enough to pay
both the above legacies, but he, being of opinion
that the widow was firft entitled, and that the de-
ficiency arofe from the mifconduét of the executor,
charged the defendant with the balance of the {aid
legacy and intereft. The defendant excepted to
the report; and the Court of Chancery being of opi-
nion that if the fund was not {uflicient to pay both
the legacies, and the deficiency was not occafion-
ed by the default of the executor, the legacies
ought to abate proportionally,. direéted a jury to
inquire whether the deficiency was occafioned by
negligence or other default of the executor. There
bemng other parts of the decree with which Jett
was diffatisfied, he appealed to this court.

XX

A widow
taking a lega-~
cy under the
will, fhall a-
bate in pros
portion with
the other lega-
tees,
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WickaaM and WARDEN for the appellee,
contra. The legacy to Mrs. Bernard ought
not to abate; becaufe fhe receives it in lieu of
her third part under the aét of Aflembly. In the
cife of Burridge vs Bradyl. 1 Wms. 127, it was
exoreis'y held that where the wife releafed her
dower lor the legacy, it fhould not abate; and ths
realon is the lame, where the releafe is wrought

- by opzration of law. Ier fhe cannot have the le-
.gacy an | h~r thicds tor: and the taking the lega-
cy dzitrovs her claim to a third part of the eftate,
under the ast of affembly. ’ \

Z
Carvt for the appellant. The legacies to Mrs.
Bernard and Richard Bernard ought to be paid
_propoarcionably, cut of the tobacco which has been
collected; bzcauf: the reficue of the debts being
doabrful originally, the fund is liz:ly to prove de-
feZtive for payment of both; and thercfore juitice
_reqaires that the iezacies hould abate in proporti-
on. The cale of Burridse vs. Bradyl 1s 3. unzle
ca'e; it was dzxciled on the fpecial circumitaices;
and doss not ¢t bli'h the general principle con-,
tendzd for: Beades it was, probusly; a cale of con-
pa fina, anltherefore it would oe too muth to found
a rule of property ouit; efpzcially as, i that cale,
there wns an exprels relealc of the dower for the io-
_gacy, vhich vas a benelicial coniideration paid for
it. tat here there was nofuch confideration; be-
caufe it fhe had taken her thirds, they would have
been {ubie& to the {ame ahatement; and therefore
fhe 1ot nothiig by ca.ing thelegacy; foritisonly
maliing the batement upon the legacy, initead of
magingit o1the ditrivntive hare. 3t whatis de-
cifive, inthe prefent cale, is, that the teftaior hew-
ed thefame d:fire for the payment of both legacies.
Fer they are both given in the fame-language : In
both it is to buy fuch necessaries as the legates
mav ftand in need of: which difcovers an equal
_defire that both thould be fatisfied, and repels the
idea of a preference in the paywont. '

Cur adv. vult.
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LYONS ]udge-—-—Dexivered the refobution of
the Court, that there was no error in the decree;
and, confeguently, that it was to be 2%rmed.

Decree affirmed.

"WASHINGTGN,

Agamfi

SMITH.

FORTHCOMING bond was taken without

any fecurity, and the Diftriét Couit gave
judgment on itiin favor of the plaintiff npon a mo-
tion .From this judgment Walhington appealed to

this Court.

~ Per cur:

‘

FITZHUGH,

Affirm the judgment.

aaainﬁ FOOTE.

ICHARD F OOTE and William Havwood
Foote filed a bill in the Righ Court of Chan-

cery, againft John Thornton Fitzhogh and Mar-
garet his wife, flating, that Kichard ‘Foote the fa-

ther of the plaintiffs. died in 1778,

leaving the

plaintiffs infants of very tender years; and that

the detendant Murgaret,

who was the teftater’s

wife, alone quﬂhned as executrix of his will:

That in 1780, the intermarri:d with the defwaant
John Thornton Fitzhugh; and,
that year, an order, for the ailignment of her dow
er and thirds, was made by the county court of
Prince Wiliiam; but that no {fuit for that purpofe

was inftituted,

in September of

rov guardian appointed the plain-
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tiffls; and that their grandfather by the mather’s
fide, did not, as the defendants pretend, pay at-
tention to it on behalf ot the plaintiffs; he being
more attached to Fitzhugh than to their father:
Thau in carrying the order of the county court
into eftet, the moft valuable part of the lands
(baving all the improvements on it) were afligned
for dower; which was not laid off by the county
furveyor, but by Moffett the friend of the defend-
ant J. T. Fitzhugh; and that mcre than a third
part was affigned: That the allotment of the
flaves and perfonal eftates was alfg unfair and un-
equal, to the prejudice of the plaintifis. The bill
therefore prays that thofe aflignments may be fet
afide, and others made; and that the plaintifis may
have general relief.

The anfwer ftates, That the grandfather was
appointed executor, and although he never quali-
fied, vet he never renounced, but managed the
eﬂ:ate during the defendant Margarets widowhood;
and applied to the county court for the order of
affignment: That the dower and thirds were laid
off in his prefence, without the interference of
the defendant, who did not procure Moflett to
make the Survey; for it was the grandfather who
did it; and he was influenced therein as well be.
caufe great part of the land lay in Fauquier, where
Moffet lived, as becaufe of the great age of the
furveyor of "Prince William: That the furvey
was fair, and not more than a third part of the
lands were affigned for dower; mnor was the part
affigned fo fertile as the refidue: That the allot-
ment of the {laves was not unequal at the tiirz,
although from fubfequent caufes, as deaths, births,
&c. it may have become fo: That the order of
the county court was agreeable to the ufage of the
country; and the affignments, under xt, tairly,
equally, and impartially made.

Several witnefles were examined as to the value
of the aflignments; and the High Gourt of Chance.
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ry dppointed commiffioners to view and examine
the dower lands, and to corre the excefs, ifany;
as alfo to examine into the allotment of the flaves,
and, if the widow received more, than her due
share, to allot her one egual third part of the whole
stock of surviving slaves; and in both cafes to ef-
timate the compenfation which ought to be made
the plaintiffs, for the excefs.

The commiffioners reported that there was
an excefls, as to quantity, in the dower lands;
which they had cottected: that all the valuable im-
provements were upon thofe lands; and that they
had Ieft them ftill dttached to the new affignment;
but had diminithed the quantity : That they had af=
{efled a yearly rent, as well for the original excefs
in quantity, as for the additional furplus, a-
rifing from the redution under the new
affignment: That the excefs of quantity, under
the firft affignment, did not proceed from the mif-
conduét of Fitzhugh, or the grandfather, but from
an accidental defe® in the furvey; and that there
was an excefs of £ 30: 10 in the value of the dow-
er flaves.

The Court of Chancery confirmed the correéti-
on in the dower lands; and made the following de~
cree with regard to the flaves.

¢ That the court doubting, at lealt, the power
« thereof to compel the fons of Richard Foote to
“accept a compenfation for excefs in value cf the
¢ {flaves afligned to Margaret Fitzhugh for dower,
¢ whereas a divifion of the ftock of {laves them-
¢ felves, if it be not unequal, is indubitably fanétifi-
¢ ed by law, doth, after hearing countel, adjudge,
¢ order and decree, that the faid flaves {liall be
¢ divided into three equal parts; that of thofe
¢ parts be alloted, one to John Thornton Fitz-
“ hugh and Margaret his wife, and the other to
“ the fons Richard Foote and William Haywoeod
“ Foote, and that John Fitzhugh and Margaret

15
Fitzhugh

s
Foote

—



16

Fitzhugh
) s
Foote.

(SRS

APRIL TERM -

“ his wife account with Richard Foote and Willi-

“am Haywood Foote for {fo much of ape. thn’d part

¢ of the faid pr()‘lts as exceeds her proportion of
‘N

¢ thofe profits.” ;

From which decree the defendants zppeal to
this court.’

Wicxuaum for the appellant. The Chancellor
ought not to have fec alide the allotment of dower
altowether but fhould have corre®ed the excefs
only, as was done, at common law, in the writ of
admeafurement of dower, Firzberd. Nat. Br. 149,
The praflice of the country, at that time certain-
ly, and perhaps even now in a great meafure, was

. to make thele fummary applications to the court

for dower; and noinconvenience refulted from it;
for the fame juftice was done, as if there had been
a friendly bill and anfwer drawn; becaufe the
parties interefted always attended when they

-were of full age, and, when minors, fome of their

friends attended for them : added to which the
Court always exercifed the {anie controul over the
allotment in the one cafe as in the other. In the
prefent inftance the executor attended and fanéti-
oned the ac¢t. T'he condu& of Fitzhugh and his
lady was perfedly fair, and has, indeed, operated
to the beneht of the eftate. If the dower is bet-
ter than the orphan fhares, it has happened from
accxdenml caufes fublequent to the allotment.
‘Iher_fore the enquiry as to the excefs fhould only
be at the time of the allotment, and not at any

Tu'hfequent period; for the former zllotment was

made when the flaves were all alive and before the
Commiflioners: I'his gave them an opportunity
of judging of their value, which future Commiii-

-eners cannot have. It was better to afign the

dower allin one tradt, than to have given the
dowrels parts in feveral tralts,  "T'his was more
convenient both for herfelf, and for the eftate.
Becaufe the other mode would have obliged her
to have dilturped the purchafers, and would have

4
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turned them upon the eftate; which would have
been far more inconvenient than the plan which
was,purfued. The lands allotted to the heir were
timber lands, daily growing in value; and there-
fore better for him, than thofe which were cut
down. \

RanporLprr contra. The County Court could
not aflign dower in this fummary way; for it was
contrary to the principles of natural juftice, as
the other parties had no opportunity of being
heard. The event proves the propriety of the
argument ; for the allotment was every way une+
qual. There is no fimilitude between the writ of
admeafurement and this cafe. Efpecially as that
was only applicable to lands, which are perma-
nent in their nature, whereas {laves are lable to
conftant fluctuation.

Per Cur: The Court is of opinion that the
appellant Margaret is entitled to dower in all the
{laves whereof her former hufband Richard Féote
was poffefled at the time of his death, as the fale
of any of them was not neceflary for the payment
of his debts: and therefore that the Commiffion-
ers, appointed by the Court of Chancery to in-
quire whether more {laves were retained by the
faid Margaret than fhe was entitled to for dower,
ought, in the valuation of all the flaves of the {aid
Richard Foote which was made by them, to have
afcertained the value of the widows third part of
the f{aid flaves, to have included the value of the
flave Lucy, faid to have been appointed for, and
delivered to Mrs. Alexander the daughter of the
faid Richard, which they omitted to do ;= That
an equal divifion of flaves, in number or value, is
not always poflible, and fometimes improper,

when it cannot be exaétly done without feparating’

infant children from their mothers, which hu.
manity forbids, and will not be countenanced in a
court of Equity: fo that a compenfation for ex-
cefs muft, in fuch cafes, be made and receivedin

17
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money s And that, under all the circumftances of -
the pi=fent cufe as fta'ed in the proceedings in
this caufe between children arnd parents, a,new
divifion of the fl.ves of the faid nichard Foots
ought not, after fuch a length of time, for a{mall
excefs, to have been ordered ; efpecially as the
whole of the dower flaves with their incrcafe will
belong to the appellees, on the death of the faid
Margaret their mother ; fo that only a reformati-
en of that which was wrong ought to have been
decreed, and a return or delivery of a part of the
flaves to the value of the excefs, if that counld be
properly done, accounting alfo for profits as ufu-
al in fuch cafes, or, if that could not have been
properly done, then a fatisfaction in morey, or in
payment of intereit for the amount of fuch excefs,
fhould have been direfted: That the commiffion«
er be direted to corret the error in the valuati-
on of the whole flaves of the {faid Richard Foote,
by adding thercto the value of the. flave Lucy,
and in cafe an excels thall then appear, to report
whether the famie can be reftified by a delivery of
one or more of the dower flaves retained by the
faid Margaret, to the appellee, to the value of the
excefs ; and, if that can be reafonably done, then
they are to name the {lave or flaves, and the ap-
pellants to be decreed to deliver to the appellees
fuch flave or flaves, and account for profits from
the time the appellees were entitled to the pof-
{eflion of their refpective fhares of the flaves of the
faid Richard Foote; orif the excefs cannet be
reftored, or redlified, in that manner, then that
a compenfation in money be decreed to the appel-
lees :— T'hat the claim of the appellants to one
third of the money received from the eftate of
«~——— Grayfon for land fold by the faid Richard
Foote in his lifetime, and charged by the appel«
lant J. T. Fitzhugh to the eftate of the faid Rich-
ard in the year 1784, fhould not be allowed, un-
lefs the appellants can prove themfelves entitled
to it under {fome contract or agreement with the
parties interefted, that the fame fhould be paid to
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them in liew of the dower of the faid Margaret in
the land {o {old by the {2i! Rictard Foote, and
that the faid aceount be reéi.ficd accordingly :
That {fo much of the {aid decvec as is coclared to
be erronecus be reverfed, and the refidue ffirmed ;
and that the caufe be remmidsa to the Eigh Court
of Chancery for further prcceedings to be had
therein according to the principles of this decrees

rig
-

"MACKEY, againf FUQUA.

Ty \HOMAS MACKEY ex’or of Samuel Mac-

| key brought debt in the County Court of
Charlotte againit Jofeph Fuqua, William Fuqua
and Rishard Booker, and declared upon a bond
given by them to the plaintiff, with a condition
thereto which ftated, ¢ that whereas the above
“ bound Jofeph Fuqua. jun, hath inftituted an ac-
¢ tion of debt in the Diftri¢t Court of New Lon.
¢ don againft the faid Thomas Mackey executor
¢ of Samuel Fuqua dec’d. and the fuid William
¢ Fuqua hath alfo inftituted another action of debt
¢ in {aid Court againft the {aid ['homas Mackey
t executor as aforefaid, and the faid jofeph Fuqua
¢ hath inftituted another aflion of debt in faid
% Court againft Mofes Fuqua in the fame cafe,
¢ and the {aid Thomas Mackey executor of Samuel
¢ Fuqua dec’d. hath this day advanced and deli-
‘¢ yered unto the 1aid Jofeph Fuqua jun, and Wil.
¢ liam Fuqua the fum of two hundred and eigh-
¢ teen pounds two fhillings and two pence one
“ farthing; current money of Virginia. Now if
t the faid Jofeph Fuqua jun. and William Fuqua
& fhall recover in the faid fuits, they fhall credit
¢ the faid judgment or judgments by the amount
¢ of the faid money advanced with intereft thereon
s from this date, provided they recover fo great
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# 3 fum as the half thereof to be equal to the a-
“ mount advanced, the application of the {aid ad-
¢ yanced money with intereft thereon from this
“ date to go in difcount of half the amount of faid
“judgment or judgments, and the fame tobea
¢ fyll difcharge for the faid Thomas Mackey ex-
¢ gcutor as aforefaid againft the faid judgment or
¢« judgments, but fhould the faid judgment or
¢ judgments not amount to double the {um ad-
¢ vanced, the balance of the {aid advanced money
“ to be repaid by the faid Joleph Fuqua jun. Wil
¢ liam Fuqua and Richard M. Booker, or either
¢ of them, to the faid Thomas Mackey executor
¢ as aforefaid on demand. And moreover in cafe

¢ thie faid Jofeph Fuqua jun. and William Fuqua

¢ fhall be caft in the {aid fuits, they fhall, as foon
€ as the faid fuits are determined, pay to the
¢ {aid Thomas Mackey executor of Samuel Fuqua
¢ dec’d. the aforefaid fum of two hundred and
¢ eighteen pounds two fhillings and two pence
$¢ farthing with intereft from the date.” The de- -
claration avered that the faid Jofeph Fuqua.jun.
and William Fuqua jun. were caft in the above
mentioned fuits on the day of in the

‘year 1794, at which time the aforefaid fuits were

finally determined by the judgment of the Diftrict
Court’of New London in favour of the faid Tho-
mas Mackey executor of Samuel Fuquadeceafed
whereby an aétion hath accrued &c. Pleas pay-
ment and conditions performed——1ffue..

On the trial of the caufe the defendant filed a
bill of exceptions to the courts opinion, which
ftated that the plaintiff offered in evidence the
copies of four non-fuits in the Diftri® Court of
New London two of which were in fuits be=
tween the juftices of Charlotte county, for the be-
nefit of William ‘Fuqua, and two between the
fame juftices for the benefit of Jofeph Fuqua
plaintiffs, and ‘Thomas Mackey exécutor &c. of Sa-*
muel Fuqua deceafed, defendant, in debt. That
the plaintiff Itkewife offered in evidence the bond
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aforefaid. That the defendant objeéted to the evi-
dence; but the obje&ion was over-ruled and the
{aid copies of the non-fuits and the faid bonds per~
snitted to go in evidence to the jury.

Verdi&t and judgment for the plaintiff; to
which judgment the defendant obtained a writ of
fuperfedeas from the Diftriét- Court, upon a peti-
tion which affigned for error 1. That the
damages laid in the declaration did not agree with
thofe in'the writ, and exceeded the debt~ 2. That
there was a variance between the declaration and
bond, in ufing the word zbey iuftead of zbe. 3.
That although there were two iffues in the caufe,
yet the record ftates that the jury were charged vo
try the Zssue. 4. That it did not appear by the
faid copies of the non-fuits that the defendant in
the supersedeas had infticuted fuch fuits, or that he
had failed therein, as the juftices of Charlotte
were the plaintiffs and ordered to pay the cofts,
and not the defendant in the fuperfedeas. 5. That
the jury bave aflefled damages to the plaintiffs tel-
tator, and the Court has rendered judgment for
the plaintiff. ‘ '

= ~
The Diftri&t Court reverfed the judgment of
the County Court, becaufe the fuits in New Lon-
don Diftri&t Court were not finally determined on
the merits, when the present suit was commenced.
From which judgment-of reverfal the plaintiff ap-
pealed to this Court. \

RaxporpH for the appellee. There are two .

iffues in the caufe ; one conditions performed, the
other payment: -and the laft bhas not been tried,
Befides the copies of the records do not fhew that
thofe were the fuits mentioned in the condition of
the bond ; and the defeft ought to have been fup-
plied by other evidence, But as this has not been
done there is variance between the evidence offer-
ed and the declaration. At lealt it does notap-
pear that the fuits are the fame with thole refer-
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ed to in the coadition, and fated in the declara-
tion.

Cavt contra. The language in the record,
that the jury were charged upon the Iffue infte od
of the uiucs is a mli*)rl‘ion of the Clerk ; #nd the
jury, in finding that ‘the de fmdants havn aot per-
formed the conditions of the vond, have in effe®,
found the vion payment ¢f the debt. beiides the
verdit, which is recited in becvorde in anoteer
part of the record, is that tie jury fina for the
plamtiff and affels nis damages; anl-not that
the defandaars have ne: perfo*‘ wved the conditi-
ons. This makes the obfervatiin rclative to the
miprifion, more munifelt.  As tothe other point
it was matter of demurrer to the evidence, but
not a ground of exception. Upon the fuce of the
writs it appeared that two of the fuits were for the
benetit of Wililam Fuqua, and two for the bensfit
of Jofeph Fuqui: and that the names of the
]uﬂices was matter of forms ’ .

Cur tzdv vilt,

L Y (NS Judge—D.livered the refolution of
the court, that the Judyment of the Diltrit Comrt
was erroneous, and thut there was noerror in the
Judgment of the Couaty Court.— Confequently
that the Judgment of the Di:rigt Court fhould be
reveried, and that of the County Court affirmed.

' b}

BREWER againi dAS TIE.

ASTILE and company merchants and part-
E ners and Britith fubjecls, filed a bill in the
High Court othancery againft Brewer praying an
account and relief for money due for dealings with
Iandfy their fa&or in Virgina before the revo-
lution. The aniwer admitted dealings to a con-

=
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fiderable amount, but alledged that Brewer had
paid confiderable fums of money and tobacco to-
wards the difcharge thereof, and had frequently
folicited the plaintifis fadtors and agents for a final
fettlement, which they did not comply with antil
the year 1774 or 1775, when one Burt prefented
an account, which upon examination the defend-
ant found o be incorredt, and {ets forth fome
credits which He clatins. ‘That upon receipt of
theé account rendered by Burt he went to Peters-
burg prepared to fettle and difeharge the balance,
bat, upon enquiry, found that the plaintifls agents
had all left the country. ‘

There are no documents or evidence filed in the
caufe except a €opy of the plantifis account.

The Court of Chancery refered the accounts to
a commiflioner, who
£ 26: 138 due the plaintiffs, with intereft
from the 1ft September 17735.

No exception'to this report was taken eitherin
the commiflioners office or in the Court of Chan-
cery; and that court confirming the report decreed
payment of the balance reportcd due with intereft
as aforefzid. From which decree the defendans
appealed to this court.

Duvar for the appellant. ‘There was no evi-
dence of the debt; for the anfwer does not
admit the amount, but merely that there had been
dealings between the parties; and therefore the
appellees were not entitled to a decree for any {um.
However, be that as it may, the decree was clear-
ly wrong in allowing intereft during the war; as
the plaintiffs were Britifh fubjeéls, who by their
own bill thew that they were out of the common-
wealth; and the anfwer ftates that the defend-
ant was defirous of 3 fertlement, but could not ob-
tain it. ’

CALL contra. The anfwer admits that there

reported a balance of
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weze dealings and tranfadtions, and only claims,
credit for fome tobacco’s and grain; which virtu-
ally amounts to an admiffion that thei items ftated in
the plaintiffs account were really furnifhed; efpe-
cially as the account is referred to, and made part
of the bill. = Befides upon the taking of the account
before the commiflioner, the defendant appeared
his allegations were heard, a report made, and ne
e‘cceptlon taken either before the commiflioner or
in the Court of Chancery = After which it is toog
much to deny the exiflence of the debt. As to the
queftion of intereft, that is fubmitted to the j Juag-
ment of the court upon the law.

+ Cur ado. vult.

LYONS Judge—Delivered the refolution of
the court, that there was no error in the decree
as to the debt; but that it was erroneous in atlow-
ing intereft during the war, according to the cafe
of M*Call vs. Turner * 1n this court; and that the
decree was likewife erronevus in'continuing the
intereft, after the date of the decree. That cen-
fequently the eight years during the war was to be
dedufled, and the intereflt to be carried down to
the time of the decree only, as was done in Deens

Scriba, § and Deans vs Kunkail, at the laft
term.

The decree was as follows ;

¢ The Court is of opinion that there is error in
“ the faid decree in allowing to the appellees inte-
“relt on the fum recovered for the eight years
“ duriny which the war continued between the
« United States and Great Britain, and during
« wlnch the appellees who are Britifh fubjeéts,
¢ were non refidents within this commonwealth,

* 1, Call
§ 2 Call, .
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¢ and no payment or tender could have beenmade  Bhewer
¢ to them ; and alfo in continuing the intereft to U
Bachanan- .,

¢ the time of paymentinftead of to the time of the .4 o @
“ decree, and making the recovery to be of the  \epeasd
¢ aggregate of principal and intereft.”

CHISHOLM,
aganft

‘ . A, devifes
STARKE, & AL gy et
. ' wife for life,
HIS was an appeal from the High Court of ;l":mainld%‘c’lm
Chancery. The bill flates that James Un- 733 =i =ne
derwood, the father of the plaintiffs, Ann Starke, ,is'B. who
and Martha Underwood, who live in the city of " empowers C.
Richmond, died in 1773, having firft made his to fell the
will, and thereby devifed, as follows: ¢ I lend: flaves. C does
« . . . {el] themto D
to my loving wife Ann, the ufe, labour, and: who was igno-
¢« profits of one third of my flaves, during her na- rant of the
¢ tural life; my will.and defire is that the dower- right of thofe
“ flaves of my loving wife Ann (meaning the third mdr;)maf“{‘lieri
¢ lent to her as aforefaid) may be equally divided. ?{:e , %slf
13 ¥ . s « : m to E.
at her deceafe amongft all my children.”” That_ the remainder
the {aid Ann took pofleflion of a third part of the menbringa
flaves, which have greatly increafed, but, through. bill of _qz’ﬂ”
the feverity of her, and her fecond hufband Wil-: ’]’;ﬁgg;‘in t}}?é
liam Richardfon, (of Hanover county,) they are. .y will de-
reduced to three: That the faid Ann is confump-. cree B. to
tive, -and Richardfon in danger of infolvency; and, give fecurity
that confcious thereof, he has frequently endea- for the f?rth'
c . coming of the
voured to fell the flaves as his ablolute property. g occ%¢ the
In purfuance of which, he empowered Burnett to, death of his
fell one, by the name of Judy. That Burnett fold; wife; but as
her to Chifholm, who lives at a great diftance up. D- wasa pur-
s chafer without
the country, for £ 50, the eftimated value of the, notice, he will
full property of fuch a flave. That Richardfon. pot be compel
has attempted to {ell others; and pretends, that. led to give

the increafe of the flaves is his. 1he bill there- fuch fecurity.
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Chifholm ,fore prays, that Richard{on and Chifholn may give

§ta

ws,
rke & Al-
e anad

fecurity for the forthcoming of the flaves, at the
death of the faid Ann; aund for general relief.

The anfwer of Richardfon and wife admits the
will; but denies the feverity; ftates, that the <<=
fendants thought until now, that the increafe was
ti.eirs, as part of the profits of the flaves; but {ub-
rics the corftruétion of the will to the court. Ad-
f.i. the fale of Judy; but it was only mesnttofell
the right of the delcndants; and, if more was done
thro’ mitake, the plaintiffs cannot complain, as
aftev this difc wery, they may recover of Chifholm:
Inkils chat no fecurity ought to be decreed.

The an'wer of Chitholm ftates, That, in April
1796, Burnett came into the defendants neighbour-
hood (ubout 40 miles from Richardfon’s,) and

{old tle flave Judy for / 50, (which is her full

valae,) to the defendant, under a power from Ri-
chardfon; whom, the defendant then fuppofed,
to be the true owner. 'That afterwards, and be-
fore the defeadant had the leaft intimation of the
fuit (if it were then commenced,) he fold the faid
flave to Peebles, for £ 6o.

There are in the record Richardfon’s power of
attorney; Burnett’s bill of fale; and a copy of Un-
derwood’s will, which contains the above recited
claufe exaélly, but in a latter port thereof the tef-
tator devifes the flaves to be equally divided, at
his wifes death, among all his children, and Anna
Underwood. The caufe was heard by content,
on the bill, an{wers, and exhibits; but the repli-
cation does not appear to have been withdrawn.

The Chancellor decreed, that Richard{on thould
give bond in the penalty of £ 200; conditioned for
delivering to the plaintiffs, the flaves in his peffef~
fion, and their increafe, living at the death of the
defendant Ann his wife. And that Richardfon
#nd Chifholm fhould give bond, in the penalty
of £ 500, for delivering Judy and her increafe.
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From this decree, Chifholm appealed to this
Court.

Caiy for che appellant. Peebles ought to have
been a party; becaufe his title was drawn into
cueftion; and it was in his power to have produc-
cc the flave, bur Chifholm could not. Chitholm
a(-ed innocently, & cominitted no fault; for hedid
rot know of the pirintifis claim at the time of his
+ v purchafe, or of che {ale, whichhe afterwards
m.ade to recbles; and therefore he ought not to be
put to unrealonuble inconvenience. Under the
civcumit. rces he 1s liable for nothing; but, at
1--{t, it can only be for the value at the time of
the fule.

R/.NDOLPH contra. There w=s danger that the
proge -ty rmizht be elcigned; and therefore the bill
was proper.  Ine motce is not pofitively denied;
and e w il vras recorded ; which was confltruélive
notice. If a man oce had poflefion of another’s
property, ke is linble to detinue,. Lambert vs.
Burnley,—1 1I7ash. 222:  And therefore equity,
‘where detinuc cannot be iwmmediately brouoght,
will oblige Lim o give fecurity for the forthcom-
ing of the propertv. I'he afgument on the other
fide, would lead to an infiaity of fuits.

Per cur:  The Court is of cpinion, that there
is error 1. fo much of the faid decree as orders the
{aid William hichard{cn ard the appellant to feal
and deliver an obligaticn for the delivery to the
a| pellees of the {ave Judy namcd in the anfwers
-zud the increafe ot the t:id Judy, or fuch of them
as thall {urvive the faid Aun Richardfon, the ap-
pellant having ftated in his anfwer, which is not
difproved, that he was a fair purchafer for a ‘va-
luable confideration, without notice of the title of
the appe’lee’s, and had fold the faid flave Judy
before fuit brought or any notice of the the appel-
lees claim to, or intereft in, the faid {lave. There-
fore it is dccrecd and ordered that fo much of the

27
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decree aforefaid as is herein ftated to beerroneous
be reverfed and annulled; that the faid William
Richardfon do with furety fcal and deliver an ob-
lipation in the penalty of five hundred pounds pay-
able to'th¢ appellees their executors adminiftrators
or adignagd with condition that the faid flave Judy
and her increafe, or {uch of them as fhall {furvive
the {5id Ann Richarcdion, fhall be delivered to the
appellees or their executors adminiftrators or af-
figns ; that the appellees biil be difmiffed as to the

appellant; that the refidue of the decree aforefaid

be affirmed; and that the appellees pay to the ap-

-pellant his cofis.

CURRIE againf MARTIN,
MARTIN on the 28th May 1798, ﬁled a Ca-

_ veat againft a patent to Currie as aflignee
of Henry Banks on a furvey of 2225 acres of land
in Harrifon County, dated 3oth November 1797,
part of a warrant for §8400 acres entered the 11th
of May 1784.— 1. Becaufe the entry does not
exprefs the date and number of the warrant. 2.
Becaufe the warrant did not exift at the time of
the entry. 3. Becaufe the entry was not {pecial
enough. 4. Becaufe the land furveyed is not in-
cluded in the entry. 5. Becaufe Banks had made
a furvey, on the 27th of June 1783, on the fame
entry, and had obtained a patent thereon, and, at
different times, had made other furveys, and ob-
tained other patents on the fame entry, before the

- making . of the furvey caveated againft. 6. Be-

caufe the faid furvey is entirely unconne®ed with
the beginning of the faid entry and with the faid
other furveys made upon the fame entry, being fe-
parated by many prior claims by f{ettlement &ec.
The caveator ftates his own claim to be founded
upon an entry for 50 acres, made, the 7th of Fex

‘bruary 1797, by virtue of part of two warrants,
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viz. 25 acres part of a land office treafury war-
rant of 2000 acres iffued to Col. William M*Wil-
Iiams 8th May 1783, and 25 acres part of a pre-
emption warrant of 1000 acres iffued to Johm
Goodwin jr. 28th March 1782,

Upon the trial of the caufe, in the Diftri&t
Court, the parties agreegl a cale, which ftated,
That on the 7th of Auguft 1783 a Treafury wars
tant iffued to Henry Banks for 58400 acres, which
is fet forth' in bec verbe. That on the 1rth of
May 1784 an entry was made with the furveyor.
of Monongalia county in the words and figures fol-
lowing. ** Captz. Gearge Fackson for Henry
“ Banks enters a land office Treasury warrant of
“ 58400 acres beginning at the mouth of the West
“ fork where it empties into the Tyger Valley river
“and extending up the fork to Simpsons creek.”’
T'hat the land lying about the confluence of the
rivers mentioned in that entry had been appropri-
ated by fettlements between the faid rivers and
have been patented upon fuch fettlements. That
in the year 1785 Henry Banks caufed feveral fur-
veys to be executed vpon that entry for upwards
of 13000 acres, leaving the refidue unfurveyed,
beginning between the rivers mentioned in the
faid entry above the lands granted to fettlers
without including the fame, or commencing at
the beginning of the {aid entry, and extendingup
the Weft fork towards and nearly to the mouth of
Simpfons creek, andin the forks of the {aid rivers,
and obtained patents for the fame. That thefe
furveys were made after the divifion of Mononga-
lia county; which took place in confequence of
the act of 1784, and thereby the lands ip contro-
ver{y fell into Harrifon county. ‘That after the
faid divifion the furveyor of Monongalia tran{mit-
ted a copy of the faid entry to the furveyor of
Harrifon county, who received the fame, and,
through miftake, entered it on his books, as of the
7th of May 1784, That on the %#th of February.
1797 Daniel Martin made an entry with the fur-

Currie
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veyor of Harrifon county in the following words §
¢ Daniel Martin enters 50 acres, part of two war-
 rants, viz. 25 acres part of a land office 'l reafus=
 ry warrant of 200 acres, No. 15721 iflued to
¢ Col. William M‘Williams the 8th of May 1783,
¢“and 25 acres part of a pre-emption warrant of
“ 1000 acres No. 2;12 iffued to John Goodwyn. jr.
¢ the 28th March 1782 on waters of Booth
‘¢ creek, sozinning adjoining the land of John Mar-
¢ tin'and with his lines to join lands of Thomas
¢ Clare thence to join lands of William
¢ Tucker and George Wifeman;” which war-
rants were filed with the furveyor at the time of
makig the entry.  That, in the year 1797, Hen-
ry Banks caufed a namber of other furveys to be
executed upon the {aid entry, & afligned the fame
to the faid James Currie; among which, the furvey
caveated was one.  T'hat the quantity of 58400
acres cannot be obtained in the forks of the rivers
b-fore mentioned by including all the lands as far
up as the mouth of Simpfons creek, and extending
the fame diftance up the T'yger valley river; that
quantity being {afficieut to take almoft all the land
between the faid river and Simpfons creek, almoft
as far up as the fources of the faid creek. That
the warrant, on which the 58405 acres were en-
tered for, was lodz2d with the furveyor of Monon.
galia, at the time of making the entrv. That the
Caveator’s furvey, or a part of ir, is contained:
within the bounds of the furvey caveated againft,
That the caveator made a furvey, on his eutry,.
upon the 8th of Auguft 17¢98.

Upon this ~afe the Diftr& Court gave judgment
in favour of Martin; and Currie appealed to this
Court.

Cavy for the appeliant. The entry is fufficient-
ly cetain: becoufe it has a certain beginning;
which is all that ¢an be done in new countries,
where there is nothing by which to defcribe fixed
and afcertained limits with precifion. The land,
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entered for, is defcribed to be within certain na-
tural boundaries. For the two vivers are to be,
puriued until the Monongalia comes to Simpfon’s
creek; and then along Sunpflon’s creck, unuil, if
extended, it would ftrike the Tyger-valley river;
becaufe the lines were plainly to clofe lome how
or other: and that Simpfou’s creek fhould form
the conneciing line, was the moft natural and fair
interpretation of the terms of the entry. It would
be no objeclion to fay, that this might poflibly con-
tain more land than the entry called for: becaufe
every entry is liable to the fame objetion: butno
entry was ever avoided upon that ground. The
great reafon for requiring certainty in, the entry
is, that other perfons may be enabled to locate
without difficulty. But, in the prefent cafe, any
other perfon might eafily have located by this en-
try. For he would have had a certain beginning
and natural boundaries, about which there could
be no miftake: In which refpefls the entry is
much more certain than that of Field vs Culbraith§
the other day, where there was no beginning, & the
furvey did not even include feveral of the lines ex-
prefled in the entry; yet it was held fufficient.
This is in the true {pirit of the law; which does
not require a mathematical certainty, but a gene-
ral defcription and a reafonable degree of certain-
ty, Hunter vs Hall * ipo this court. For the law
does not fuppofe that the exaét boundaries can be
given by thelocator, but plainly intends that they
fhall be ascertained by the furveyor. In other
words the law intends fome things to be done by
the locator, and others by the furveyor; thatis to
fay, the locator is to name the place, and the fur-
veyor is to take care of the boundaries. 1here-
fore it is made the duty of the furveyor, and not
of the locator, to fee to the length and breadth of
the plat; which plainly fhews that the Legiflature

§ 2 Call. ga7
* 1 Call,
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intended that the furveyor fhould aicertain the
metes and boundaries, and not the locator; who'
is only to defcribe the fituation as well as he can.

Hence, in pradtice, no furvey, perhaps, has
ever been found to agree precifely with the entry,
as was proved in a remarkable degree in the cafe
of Field vs Culbraith. The Land Office has been
examined, and few entries are found to contain
more certainly than the prefent. So that as well
upon principle, as upon a fair interpretation of the
law, and the pratice of the country, the entry
muflt be deemed fufficiently certain.

The next inquiry then will be whether as it ap-
pears that there were prior patents for fome of
the lands included within the entry, that circum-
ftance will render the entry void? And it is ex-
tremely clear that it will not. For it does not in-
jure the rights of the ‘prior fettlers at all; becaufe
their prior patents would always be a fufficient de-
fence, and a fubfequent patent would avail nothing
againft them. Confequently there can be no rea-
fon for obliging the locator to go through the im-
menfe labor and difficulty of laying a large warrant
on the feparate parcels, when a general entry
might ferve every purpofe as well. Befides, in
point of faét, it often has happened, and muft here-
after, of neceffity, frequently happen, thatan en-
try does include fome of the lands belonging to
fome other perfons: yet no entry was ever avoid-
ed for that reafon.. On the contrry the cafe of
Walcot vs Swan *in this court, may be confidered
as an exprefs authority in favor of the entry. Be-
caufe, in that cafe, there were a great number of
prior patentees within the bounds of the entry,
and the decree dire€ted thofe parcels to be expung-
ed, and the entry ftood for the balance; which is
decifive of the principle.

b

¥ 2, Call,
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A third queftion, whichindeed grows out of that
juft difcuffed, is whether the firtt furvey did not
fatisfy the entry, fo as to put it out of the power
of Banks to make a fecond {urvey, upon the fame
entry? Or, in other words, whether he could fur-
vey one parcel, then another, and fo on roties guo-
ties until his warrant was exhaufted, and his
whole quantity completed? That fuch feparate
furveys may be made, feems neceflarily to follow
from the principles laid down in confidering the
laft queftion. For wherever there are inclufive
prior fettlements there muft be feparate furveys,
or you can never teil when the locator has got his
quantity: So that the public might either grant
more than enough, or the patentee receive lefs
than he was entitled to. The moment therefore
ir is admitted that the entry may include prior
grants, it follows, as a neceffary confequence,
that there may be feveral furveys. For the quan-
tity of unappropriated land cannot otherwile be
alcertained. Befides the great obje&t of the loca-
tor was to get the quantity of the land exprefled
in the.entry; and therefore the feparate furveys
will be confidered as a continuation of the fame
operation, in order tu effect it. In other words,
they will be confidered as parts of a whole, which
could not be completed, without thofe diflinct
operations.

It is no obje&ion to fay, that by this means large
bodies of land may be engrofled by men unable
to furvey ; oryworfe flill, that very large quanti-
ties of land may be prote&ed againft future loca-
tions, although the quantity really entered for,
will fall far fhort of that circumfcribed by the en-
try. Becaufe the furveyor may be called on to
appoint a time, and give notice when he will fur-
vey ; which, if not attended to will avoid the en-
try, and entitle the fubfequent locator; but, if
attended to, will immediately afcertain the quanti«
ty and boundaries.

C
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WarDEN contra. The entry was not fpecial
enough; for the boundaries are indefinite, and
deflcribed with no precifion: Since, if it be true,
that Banks might go up one fide of the fork to
Simpfons creek, yet nothing is faid about. the
courfe which he 1s to take afterwards. There-
fore although it fhould even be admitted that he
may go up the Weft fide of the fork, that is the
Monongalia, to Simpfons creek, yet that does
not decide where he 1s to ftop on the Tyger val-
ley river; for it does not appear where the creek
conneéls them; and, from a view of the plat, it is
extremely probable that it never does conneét
them at all: So that altough there may be an ul-
timate point on the Monongalia, yet there is none
on the l'yger valley. Of courfe the entry cannot
be faid to contain fpace ; or to circumfcribe any
particular portion of land. Therefore, although
it mav be true, that if the entry had, infact, con-
tained more land, thanthe warrant called for, it
would neverthelefs be good, provided the land en-
tered for had been accurately defcribed and
bounded, yet, as for want ofa back, or connefling
line, there is mo fuch defcription, or definite
boundary, the entry is eflentially defeCtive. Be-
fides it appears that the beginning was on private
land, and the plain words and intention of the
law, was, that the lccation fhonld be made on
wafte and unappropriated land altogether. In
which view of the cafe, theinclufive patents were
perhaps fuflicient to avoid the entry. But the firft
Turvey certainly fatisfied the whole entry ; for it
never could have been the intention of the law to
allow of any number of furveys; and the fair pre-
fumption is, that when the locator has made a
furvey, he has fpecially defignated the very land
which he meant to appropriate.

DopprIDGE on the fame fide. 'This Court has
no jurisdiction of the cafe. The a& of 1779 di-
reCts that caveats fhall be tried in the General
Court, and that the judgment there thall be final.
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Therefore when the Diltri% Court law gives the  Currie,
fame proceedings in cafes of caveat to the Diftrict s,
Courts as the General Ccurt theretofore had, it tol. ~ Martin.
lows that the judgment of the Diftri®@ Court is

to be final too; and confequently the general

claufe, relative to appeals, will not give an ap-

pellate jurisdiftion to this Court, in"cafles of that

kind, Which is the more evident from this cir-
cumftance, that in the VI fetion of the Diftriét aét,

(which declares the jurisdiction of thofe courts,)

mills, wills and roads are coupled with caveats;

but in the {eflion relating to appeals, mills, wills,

and roads only, are mentioned; and nothing faid

about caveats. Which looks as if the legiflature

had defignedly omicted it, on the ground that

the judgment of the Diltri&t Court, in conformity

to that of the General Court formerly, was to be

final; and that no appeal was intended to lie from

it. Befides the clerk is to certify all determinati-

ons of the Diftri&t Courts to the Kegilter; but
nothing is faid as to the determinations of this

Court.

Tlie entry is not {pecial enough, as it does not
defcribe all the boundaries; which ought to be
done. Fora defcription of the beginning is not
enough ; but the locator ought to mark out the
lines along which be means the furvey fhall pro-
ceed ; and although it is urged that this would be
difficult in many cafes, that does not exclude the
neceflity of it ; fince a general defcription of lines
is not impradlticable, but may be done with fomé -~
degree of accuracy. If this be not neceflary, the
confequence will be that all future locators will
be in danger, or unable to tell where, or how, to
make their entries; becaufe it will be impoffible
to know the extent and boundaries of the prior
locations. T'he praétice in making entries, when .
it is oppofed to the pofitive requifition of the a
of Aflembly, proves nothing ; but, if it was impor-
tant to confider the praétice, it would be fouad to
be in our favour: For no entry, {o uncertain as
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this, ever has been contended for. Hunter vs.
Hall % turned upon other grounds, and the infe-
rior courts have uniformly decided otherwife. So
that, if the prefent entry is fuftained the inconve-

- nience will be incalculably great; and innumera-

ble titles will be fhaken. - It is monftrous to call
that a fufficient defcription of boundaries, which
cannot be faid to exprefs more than a fingle line;
for the diftance up the Tyger valley river is not
attempted to be defcribed, nor does it appear that
Simplons creck would, if infinitely extended, ever
connel the two rivers. In point of faét, it is be-
lieved not to do fo. Hence it is impoffible to
maintain, that the entry contains any parcel of
land in particular ; and therefore it does not fa-
tisfy the law, which requires a reafonable preci-
fion ; and fuch an accurate defcription, as that

" future locators may know how to make their en-

tries, with fome degree of certainty. Large and
uncertain entries of this kind are contrary to the
policy of the law; becaufe it precludes poor men
from an opportunity of making entries, and ac-
quiring fettlements.

One furvey fatisfied the entry ; for feveral {ur-
veys cannot be executed on the fame entry. The
law no where fays they may; but the language of
the act always fuppofes a fingle furvey: And, if
prallice be reforted to, more than one furvey up-
on the fame entry, never has been made. The
neceflity of thefe feparate furveys aids our argu-
ment concerning the uncertainty of the entry; be-
caufe it thews that the very certainty contended
for on the other fide, was only got by furveys and
alls ulterior to the entry itfelf.

But the entry, if originally good, was forfeited
forwant of an earlier furvey. The a& of O&o-
ber feflion 1784, Chap: 48, page 4. required fur-

® 1, Call.
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weys previnus thereto to be made before the firft
of the following February ; and future {furveys to
be made within one year from the date of the en-
try. 'This act was in partrepealed by the aét of
1785 Chap: 41. page 31, which requres a pre-
vious notice by the furveyor; but then the owuer
of the entry is to appoint an agent in the County,
and to give notice thercof to the furvejor 3 and,
on failure, his entry is to become void. There-~
fore as the appellant has not thewn fuch appoint-
ment and notice, his-entry muft be taken to have
become void, according to the true conftruélion
of this a&. But by the a& of 1786 Chap: 11
page 14, the time for appointing fuch agent, and
giving notice thereof, was extended for two years
from the pafling of the att of 1786 ; andby the a&t
of 1788 Chap: 21. page 13, for two years more ;
after which it was no longer continged; and
therefore the indulgence expired in the year 1790,
For the raét of 1790, page 8. relates only to
failures to return the furveys, and to zntries of
another kind ; which is likewile true of the aéls
of 1791 Cbap 4, page 5, & 1792. Ghap: 7. page
31.: And although Chap: 8. in the fame page, al-
lows two years longer to make furveys, yet that
will not {ave the forfelture, on account of the
failure to appoint the agent: Of courfe, it doesnot
fave the entry in this cafe. The fame obfervati-
on applies to the als of 1794 Chap: 11, Seit: 2.
page 9, of 1795 Chap. 9. Seét: 6. page 15. and
of 1796 Cbap.' 47. page 29. So that the failure
to appoint the agent within the time prefcribed,

is not provided for; and therefore the entry of
Banks was void for that reafon.

Wiczuanm inreply. This Court clearly has
comuzmce of the cafe: TFor the Diftrict Court
«'ertamly has jurisdi€lion ; and, by the laws con-
ftituting this Court, a general unht of appeal to
this tribunal, from the judgments of the Diftrick
Courts, is given to the citizen in all cafes: So
that, as caveats are not excepted, it follows that
they are included alfe.

Currie
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The entry is fufficient. For reafonable cer-
tainty, or certainty to a common intent, is
enough. Mathematical precifion cannot be re-
quired. It is not material that the bottom line
does not conneét rhe tworivers. For when the two
fide lines were given, the other could be found ;
and all thatis required is, that the locator fhall
fo lay his warrant as that future locators may be
enabled to lay theirs with fafety ; which is done
here.  The bottom line could not be defcribed,
without a furvev ; and therefore to fay that it was
neceflary to deferibe it, is tocontend that a furvey
fhould always precede an entry. Whenever the
furveyor has gone up the forks, at equi diftances,
{o as to obtain the 58000 acres exprefled in the
warrant, he has arrived at the bottom line, and
determines the nltimate points of the entry; ob-
ferving, however, not to go beyond Simpfons
creek on cither fide. '

ROANE Judge. You fay that quantity
will give the bottom line: If fo, and there be not
the quantity of vacant land within thofe equi dif-
tant points you fpeak of, can you gobeyond them
in order to obtain the amount in_your warrant?
For if fo, do you not contend that in one cafe the
figure will be bounded by one bottom line, and in
the other by another? ’ '

WickrAM. My meaning is that the figure thall
be certainly beunded by the equidiftant points;
and if there be not a fufficient quantity of vacant
Iand in it, that we cannot go beyond thofe points to
feek for it.

That the entry includes vacant land does not
prejudice it; for that frequently happens, and
never was objeéled to ; which anfwers the objec-
tion that the entry begins on patented land ; for
if any part of it may be on patented land, the be-
ginning may be fo too: And, in point of prace
tice, it has frequently been done.
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One furvey did not fatisfy the entry; and o-
thers might be made afterwards. This, which
is a dictate of reafon, is corroborated by the lan-
guage of the a& of Affembly; for that fuppofes
various furveys upon the. lame warrant: which
is convenient to the holder of the warrant; and
prejudices nobody, In this point too the practice
agrees with the rcafon of the thing, the fair in-
terpretation of the aé’c? and the convenieuce of the

party.

The obfervation that there is danger, from
this dofirine, that large tracls may be protecled
againft fublequent eutries, by perfons unable to
furvey, is incorreét ; becaufe the furveyor may be
called on to give notice; and therefore the incon-
venience, if any, may be eafily avoided.

The length of time, between the euty and fur-
vey, is not material, if the alls of aflembly be
fairly confidered; but, upon that point, Mr. Ran-
dolph, who follows me, will {peak at large.

RawporLpPH on the fame fide. The Court has
jurisdi€tion. For wherever there is a fubordinate
Court and a reviﬁng Court, the latter has a ge-
neral fuperintending power. 'This court has ge.
neral appellate jurisdition by the expre{s words
of the act of Affembly ; and as the cafe of caveats
is not excepted, they alfo are included.

The entry is fufficient. For only reafonable
certainty, or certainty to a common intent, is
requifite Co. List. 303. It would have been im-
poffible to itate the bounds more particularly, in
a country, at that time probably filled with hoi-
tile tribes of Indians. It is enough to give a ge-
neral defcription of the place, and it is the bufi-
nefs of the furveyor to afcertain the lines with
precifion ; which is proved by the remark, that it
is made his duty, by the a&, to {ee to the length
and breadth. The meaning of the entry was that
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they fhould begin at the confluence, and go up the
forks, as farsas Simpfons creek, for quantity ; acd
that is the ufiial courfe in bufinels of this kind.
It was not neceffary to fay in the entry that they
were to go acrofs from the mouth of Simpfons
creek to T'yger valley river; for that was impli-
ed’; and if the entry had {aid fo exprefsly, a future
locator would have been no wifer, than without
ite  'T'he entry therefore was precife enough;
and of courfe the objection upon that ground, will
not avail the appellee.

The length of time does not forfeit the entry,
as no notice to furvey was given. The alt of
1785 altered that of 1784, as to the time; and if
Banks failed to appoint an agent, as that aét re-
quired, it was matter of evidence, and" ought to
have been thewn in the finding; but, as it is not,
the court would, if neceffary, prefume that it was
done. But this is unnecflarv to be contended
tor ; becaufe the continuing aéls of ’88, ‘90, g1,
’92, ’94, ’95, and 96 do completely fave the
entry; fortheir provifiens are general; and contain
no exceptions with regard to the appointment of
agents, Confequently they extend to this, as well
as to any other cafe. It is impcflible, in fhort,
to take the cale out of the operation of thofe laws ;
for the declaration is fo general that no exception
can be made. :

The f{eparate furveys arc allowable ; for they do
no prejudice : and the warraut itfelf exprefles one

or more {urveys; which looks as if the legiflature

contemplated cafes of this kind, as there would
often be a neceflity to make them: So that al-
though there is no exprefs declaration that fepa-
rate furveys on the fame entry may be made, yet
it is fairly to be colieCied from the general com-
plexion of the law, and fromthe reafon of the
thing.

Cur adv. vult.

Apl'il Term 1803.
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The cafe was this Term argued again by Wil-
liams, Call, Randolph and Wickham for the ap-
pellants ; and Warden and Doddridge for the ap-
pellees. ,

LY ONS Judge—Afterwards delivered the re-
folution of the Court— That Martin the appellee
{hewed no title to the warrant under which the
furvey was made, as it did not appear that it had
ever been afligned to him ; and therefore that the
judgment of the Diltri¢t Court was to be reverfed,
and the caveat. difmiffed with cofts.

1

RUSSEL Againi CLAYTON.

HIS was an a&ion on the cafe brought by
Clayton a gainft Ruffel, clerk of the Wil-
liamfburg Diftriét Court, for a miftake in iffuing a
writ of scire facias; and the jury found a fpecial
verdi&t, which ftated, That the plaintiff on the 7th
of May 1790 obtained a judgment in the Diftriét
Court againft Thomas Hubbard, Adminiftrator,
with the will annexed of James Hubbard for £313
and one penny damages, to be difcharged by the
payment of £ 156: 10 with § per cent. intereft
from the 19th of July 1773 and the cofts, to wit,
3. 6. 1701lbs. tobacco and 1861bs. tobacco. That
on the 13th of November 1792, the plaintiff fued
out a writ of scire facias to revive the judgment
againft the {aid T'homas Hubbard, adminiftrator as
aforefaid. - That the faid writ of scire faciaswas
made out by the faid Ruflel, who, by miftake, in-
ferted that the judgment was to be difcharged by
the pavment of £ 56: 10, with intereft from the
19 Julv 1773, and cofts, inftead of 156 : 10 with
intereft from the 19 July 1773 as it ought to have
been. 1 hat the faid writ was returned executed.
That the plaintiffappeared by his counfel and judg-
ment was rendered for the iaid £ 313 to be dii-
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charged by the payment of £ 561 1o and the cofts.
That an execution iffued on the-latter judgment,
which was replevied. That the plaintiff never
made any attempt to have the error amended.
"That there was no other evidence in the caufe
except the fafts above ftated.

The Diftri@ Court gave judgment for the plain-

“tiff ; and Ruffel appealed to this Court.

Counfel for the appellant, The writ appears
to have been delivered to the plaintiff; who ought
to have infpedted the fum, and feen that it was
right. He might have correfted the mittake, by
diftontinuing his writ, and bringing a new one,
or by fuing out a writ of error to the judgment,
or even by moving to amend the proceedings with-
out the form of a writ of error,—Gordon vs. Fra-
ser. 2 Wash. 130; but having negleéted to du To,
he ought not to be allowed to charge the clerk tor
an accidental miftake. Befides it is found that
there was no other evidence than th.titated in the
verdiét; and as fpecial damage is the it of the
adlion, and none 1s thewn, it follows that the fuit
was not maintainable~—1 Venir, 310.—2 Wuis.
325. 4 Burr. 2060.

Counfel for the appellee. Whoever takes 2 be-
neficial office, takes it {fubject to all its incouveni-
encies, and is bound for the regular and proper
tranfations of all the duties belongiug to it: there-
fore any improper act, whether proceeding from
miftake, negligence, or defign, equally renders
him liable to the party injured by it. Of courfe
it being the duty of the clerk to ilue the writ
rightly, if he has done it wrong, he is refponfi-
ble. Befides the plaintiff was not bound to correét
the error, and, perhaps it was prudent in him not
to do fo: becaufe that might have releafed the
clerk, and, before he could have obtained another
judgment againft the executor, the eftate might
have become infolvent.
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The damage done the plaintiff neceffarily ap-
pears on the proceedings. It is the difference be-
tween the true fum and that for which the writ
erroneoufly iffced. If this error had not been
committed, it is probable that the plaintiff might
have made his whole debt; becaufe it appears
that the fum for which the judgment was obtained
in th scire facias, was a&lually made; and there-
fore the prefumption is that the whole might have
been.

Cur adv. vult.

FPer Cyr: Afirm the judgment.
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OO O QUSRS
BULLOCK & CLOUHG,
againft
GOODALL,

OODALL and Clough filed a bill of injurc-

tion in the high Court of Chancery againft

John Bullock jun. which ftated that Gocdall being
fheriff of Hanover in May 1792, a writ of fieri
facias for £ 4g7 1 112 wih intereft from 21 De-
cember 1791 iffued from the County Court at the
fuit of Bullock, againft the eftate of John Bullock
the elder; which w.s delivered to Ci w2 his depu-
ty, who by virtue thereof took all the ¢Jeéis of the
{aid John Bullock the elder, and that the defend-
ant told the plain:iff that his father had no other
property. That the defendant bought the fame at
three fo urths of the appr aifed value, and defired
the plaintiff not to return the execution till he and
the plaintiff {hould come to a further fettlement.
That in May 1795, the defendant moved for and
obtained a judgment for / 264 8 g, with cofts,
againit the plamtlﬁ” Goodall, as a fine for not re-
turning the execution, although the plaintiff ofter-
ed to prove the circumftances aforefaid, the ceurt
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being of opinion that no notice ought to be teken
of them in a court of law. The bill therefore
prays for an injunétion.

The anfwer ¢ admits the execution, and that the:
defendant purchafed the property.  Deniles that-

the defendant told the plaintiff that his father had
no other property on which the execution could
at any after time be levied, although he might
have told him that there was no otber property just
then to be come at. Denies that he requefted the
plaintiff to retain the execution; on the contrary
he requefted it to be returned, and Clough pro-
mifed, but failed to do it. Does not conceive the

plaintiffs defence better in equity thanatlaw, and-

prays the judgment of the Court whether there be
any equity {uggefted in the bill which can give ju-
ri{di€tion to this Court. Does not admit that there
is ne other property on which the execution can
belevied.,” A witnefs fays that the defendant told
him at the fale, that the woole of his fatber’s pro-
perty was sold for bis benefir.  Another witnefs
fays, that Clough withdrew the execution on the
trial of the motion after producing it, and was
told by the Court if he did not return it they would
fine him five per cent, inftead of two and a half;
and that he has frequently heard the defendant
fay he fhould be obliged to move for a fine for not
returning the execution, as he could not get Clough
to do it. A third witnefs fays that he heard the
defendant afk Clough if he had returned the execu-
tion, and on being told that he had not, he then
faid, for God’s sake return it immediately. A
fourth witnefs fays, ¢ that he heard the defendant
fay he wifhed Clough would not return the execu-
tion until a fettlement took place between them.
That on Clough’s afking the defendant if there
was nothing of his father’s eftate now to be
got with that execution, he anfwered not that he
knew of ; and beinyg afked if he wifhed the execu-
tion to be returned, he anfwered it was immateri-
al, and that Clough might do it when convenient,
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for he never expected to get any thing more from
his eftate.

The Court of Chancery, on the 1ath of May
1798, perpetuated the injunétion with cofts; and
Bullock appealed to this court.

On the 24th of May 1798, the plaintiff took the
depofition of Thomas Moore, who fays that the
defendant requefted him to tell Clough not to re-
turn the execution until he had fettled; and that
the deponent informed Clough thereof.

On the 26th of May 1798, the Court of Chan-
cery made an order purporting, that Moore’s de-
pofition was that day brought in by the plaintiffs
counfel, and on his motion was received by the
Court, and ordered to be made part of the record.

Cavrr for the appellant. The whole cafe made
in the Court of Chancery was certainly proper for
a court of law ; and therefore the plaintiffs thould
have defended them{elves there and not reforted
to the Court of Equity., The jurifdi¢tion is {ufi-
ciently excepted to in the anfwer; for if an excep-
tion can be colleéted from the pleadings, it is all
that is requifite: And therefore in Pryor vs. 4-
dams, 1 Call’s rep. a demurrer was held to be a fuf-
ficient exception, although the aét of 1787 men-
ticns plea. An anaiogous principle on the law fide
was fupported by the Court in Garlington vs. Clyt-
ton, 1 Call's rep. where the matter relied on was
very informally ftated; but the Court faid it was
fufficient, if the exception appeared at all; and as
it was apparent that it was relied on, that was
enough. Therefore the bill ought to have been
difmiffed, upon the ground of the want of jurifdic-
tion.

But upon the merits the cafe is infavor of the
appellant. For there is only one witnefs o prove
that the return was fufpended by the confent of
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the appellant; and the anfwer in effeé denies it.
Therefore without circumftances the anfwer muft
prevail. But there are no circumflances; and
confequently the ufual rule muit take place. Be-
fides it was the duty of the fheriff to return the
writ, and it he failed to do fo, it was at his own
peril. Of courfe he cannot complain of a judgment
which was rendered in confequence of his volun-
tary delinquency.

DuvaL and WARDEN contra. The County
Court exercifed their difcretion improperly: and
therefore the Court of Chancery did right in grant-
ing relief: Efpecially as many faéls appeared be-
fore"that court, which did not appear in the Coun-
ty Court; {o that it was 3 different cafe in equity
from what it was at law. Befides, if it had been
the fame cafe, and the evidence was not {tated on
the record fo that a court of error could decide on
it, this negle¢t of their attorney ought not to
prejudice the plaintiffs ; but they ought to
have relief in equity. The condudt of the appel-
lant was unconfcientious in proceeding to afk a
fine after he had confented that the return fhould
be delayed. But the fine was exceflive, and much
beyond any proportion to the offence. For the
fine is only intended as a compenfation for the in-
jury, which the plaintiff i the execution has {uf-
tained by being kept out of his money, and the
proper meafure for that is intereft. But here the
fine is much.greater than any rate of that kind.
Befides, in this cafe, ‘the defendant in the execu-
tion was infolvent, and therefore the appellant
loft nothing by the delay. The Court of Chance-
ry had jurifdi@tion. For the bill alledges that the
execution was held up with the appellants confent,
and he is required to anfwer that charge; which
gave jurifdi€tion, as that fatl could not be thewn
at law. But be that as it may, the juri{di&tion is
not properly excepted to; for the anfwer does not
deny it in exprefs words, or in any equivalent
terms.
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Cavtin reply, Ifthe fineis levere, it is the law
which is to blame; becaufe it is according to the di-
reftions of the aélt, which is a remedial ftatute;
and therefore to be fo conflrued as to advance the
remedy and fupprefs the mifchief. I'he fine is not
intended as a mere compenfation, but asa punifh-
ment for the delinquency of the theriifs, who could
not be controuled by the former laws. The cor-
Jué of the deputy was irreverent to the County
Court, in withdrawing the execution after he was
warned againftit: A circumftance which aggra-
vated the cafe, and deltroys all claim to favour.
Added to which he was feveral times requefted by
the appellant to return it. It does notabfolutely
appear that old Bullock was infolvent, for it feems
there was fome expeclation of other property.
But if he had been, that circumftance will make
no difference; as the law does not difcriminate
between folvent and infolvent defendants.

"PENDLETON Prefident, delivered the refolu-
tion of the Court as follows: In May 1792, An
execution, for the appellant againft the eftate of
his father, was iffued from the County Court of
Hanover, returnable ‘to Auguft court following,
anb was put into the hands of Clough the deputy
of Goodall the fheriff, to be executed. He levied
it on all the eftate of the father which could be
found, and fold it at auction, when the appellant
the creditor became the purchafer of the whole for
£ 206 3 6, for which he endorfed a reeeipt vpon
the execution, dated the 22d of May. In May
1795, Bullock upon notice to Goedall, obtained a
judgment againft him in Hanover court for a fine
of £ 264 8 ¢ for Clough’s not having returned
the execution. In June Goodall obtained judg-
ment againft Clough for the amount of the fine and
cofts. But Goodalland Cloughunite in a bill, ex-
hibited to the High Court of Chancery, praying
an_irjunélion to, and relief againft Bullock’s
judgment, on this ground, that the execution was
retained, at the requeft of Bullock, until a fettle-
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ment {hould take place between him and Clough.

The anfwer denies the requeft, not indeed in
the terms of the charge, but probably compre-
hending a denial of them. Several depolitions are
taken fully proving the confefion of Bullock, and
the general opinion that Bullock the father had no
eftate, on which a further execution could be levi-
ed.  One witnefs, Thomfon, {wears, that in jan.
or Feb. 1795, he applied to Bullock for his taxes
&c. and for Clough’s commiffions for ferving the
execution: Buliock refufed to fettle with him,
and defired him to requeft Clough to come and
{ettle; and not to return the execution till the fet-
tlement. He delivered the meffage, and a fettle-
ment took place, when beingafked if the executi~
on muft then be returned, Bullock {aid that it was
immaterial, and that it might be done when con-
venient. A fecond witnefs, Moore, confirms the
fa& of the requeft not to return the execution uns
til a fettlement; but as his depofition was taken
after the decree, and the eonfent of parties does
not appear, the court doubt the propriety of con-
fidering it as evidence; and therefore it is not re-
garded. The anfwer then ftands contradicted by
one pofitive witnels only; but the court confider
that witnefs as fupported by the &rong circumftan-
ces, of Bullock’s having refted from 1792°to 1793,

without complaint of iis not being returned; of

having no inducement to require its return, nor
the fheriff any to retain it; fince the money levied
was paid, and no projerty for a new execution to
act on; and therefore the anfwer is to prevail with-
in the rule of this court. The latitude in the fum
of the fine, left to the diflcretion of the court, is
meant to meet the degrees of offence in the officer,
& of injury to the creditor. T'hat dilcretion is not to
be exercifed arbitrarily, but juftly; {0 as to impofe
a fine commenfurate to the offence and injury; and
it was to check thefe difcretionary powers, that
cur bill of rights has declared that * exceflive fines
it all not be impofed,” 11),\1’0 man can doubt, but
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that a fine of £ 264 8 9, impofed on an officer

‘who has committed no fault, for the benefit of a

creditor who has {uftained no injury, is fuperiative-
ly exceffive. uncenflitutional, oppreflive, =nd
againft confcience. As little can it be doubted,
that a court of equity may, and ought to give re-
lief, even, if the appellant had pleaded to the ju-
rifdiétion, or demurred, as was done in the cafe
of Pryor vs Adams, 1 Call. The decree affording
this relief is therefore unanimoufly affirmed.

BRADLEY againf MOSBY,
and

WALTON againt MOSBY.

OSBY brought detinue againft Bradley

for fome flaves. Plea non detinet, and ii-
fue. The jury found a fpecial verdict. Which
ftated that on the 27th of March 1758, Thomas
Walton conveyed the ufe of a negro woman by the
name of Lucy to his daughter Patty Mofby, wile
of Edward Moiby, by a deed the material parts of
which are as follows. The donor, in confideration
of the natural love and affeion which he bears
unto the perfons therein after named, and for o-
ther caules, gives to his daughter Patty wife of
Edward Mofby, “ the use of two negro slaves,
“during ber narural life,viz. aboynamed Abram
“and a 7irl named Lucy. To have &c. the faid
“flaves unto the faid Patty s0 the only use and
 beboof of the said Patty during ber natural life,
“and after her death, I give and grant the faid
“ flaves with their increafe, to the beirs of her bo-
‘“dy, to the only proper use and beboof of such
“beirs, their execurors, administratorsor assigns ;
“and in cafe my faid daughter. Patty sbould die
“withous beir of ber body, in that cafe, I give and
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*arant the faid flaves with their increafe to my
¢ 1on Robert \Valton, his executors, adminiftra-
“ tors or afligns, to the only proper ule and be-
“ hoof of him the faid Robert Walton, his execu-
¢ tors, adminiftrators or affigns; I the faid Tho-
¢ mas Wulton all and fingular the aforefaid flaves
 to my said duugoter Patty the beirs of ber body,
“ or my faid fon Robert, or to either of them in
¢ manner and form as above is particularly tpeci-
“ fied as the cafe may happen, fhall and will war-
“ rant and forever defend.” That the faid Ed-
ward Moiby was pofleffed of the faid Lucy under
the faid deed, from the date thereof to the time of
his death. T hat he died inteftate, and, on the
divifion of his eitate, the faid Lucy was allotted
to th: faid Patty, wife of the faid Edward, as her
dower, under a decree of Cumberland Court, and
that the {aid Patty retained pofleflion of her during
her life.  That the died in 1794; and that the
faid Lucy is the flave in the declaration menti-
oned, and that the flave Charles 1s her fon born
after the faid allotment of dower. That the
plaiutifiis the eldeft fon of the faid Edward Mof-
by; «nd that the adminiftrator of the faid Edward
hath, fince the inftitution of this {uit, given his
affent thereto, by a certificate to the Court, that
the debts are all paid, and that he has no objedii-
on to the {uit brought by the plaintiff. That the
defendant married one of the daughters of the faid
Edward Mofby and Patty his wife, and together
with the reflt of the children of the {aid Edward
and Patty, divided the faid Lucy and her children
(eight in number) among all the children of the
faid Patty, That this divifon was made without
the confent of the plaintiff; but an equal childs
part was allotted bim, which he took pofleflion of,
and has retained it ever fince. That the defen-

dantis in pofleflion of the flaves in the declaration
mentioned.

‘T'he Diftrict Court gave judgment for the plain-
tiff ; and Bradley appealed to this Court.

Bradl
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RawpoLpu for .the appellant. The intertion
of the Donor was clearly to give an eftate for life
only; and his intention ought to be regarded.
There is no analegy between this cafe and that
of a difpofition of lands ; for this is a difpofition of
chattels merely ; and none of the rules with re-
gard to lands apply to the cafe. lor they de-
pended upon principles drawn from the feudal
fyftem ; and the reafons having ceafed the rules
will ceafe likewife. The doétrine, upon the fub-
je€t now before the Court, is all fummed up in
Fearne 363; which demonftrates that mere per-
fonal eftate is not fubject to the rule of real eftates,
The gift here is to the daughter for Iife; and then
to her heirs, their executors and adminiftrators:
‘Which latter words, clearly turn the word #leirs
into a word of purchafe, Hodgson vs 'Bussy 2
Azk. 88. Befides he gives only the ufe to the
daughter; which fhews he did not mean the
whole property fhould pafs to her —The eldeft
fon only can be entitled under the limitation to the
heirs ; but that word is to be conftrued accord-
ing to the intent, Fearne 478. 3. Wms: 260.
The word itfelf is -fynonymous to children; and
Patty the daughter died in 1794; when all the
children were heirs, and therefore entitled.

WickHaAM contra. The decifions have f{o
fixed the rule, that it can on'y be repealed by the
Legiflature. It will not follow that becaufe the
reafon has ceafed the rule will ceafe alfo, as is
very ably fhewn by Fearne in his treatife on re-
mainders. Perfonal property ought not, and can-

"not be entailed Beauclerk vs Dormer 1. Vez.

133 4. 4 Bac. dbr: 320 (Cnew edition. ) Daw.
vs Pirt. Fearne 347. 2. Bro. cb 33. Intention, onlv,
is nct fufficient, without exprefion. ‘I'here muft
be fome word of reftrition. The words execru-
tors and adminiftrators are not fufficient; and the
cafe of Hodgson vs Bussy, 2 Atk. 88, had addition=
al grounds, ’
r
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The plaintiff was entitled as heir. ' The word
beirs does not include all the children, but only
him who would have been heir at the time. For
it was descriptio personz, and as foon asa fon
capable of taking was born, the limitation vefted
in him as a remainder ; and was no longer hable
te contingency, or alteration.

This was a difpofition by a common law con.
veyance, But, at common law, a gift to A. for
life of a perfonalty transfered the whole intereft;
and although that rule has received an alteration
in the cafe of executory devifes and trufts of
terms, Fearne 298. 354, yet it has never relaxed
in a mere common law conveyance of a perfonal
chattel. For the fame principles do not apply;
and therefore the firft dlfpoﬁnon to the daughtex‘
included the whole intereft.

The Jplair’at’iﬂ' cannot be faid to have acquiefced
in the divifion. For the flaves were held by the
mother, in right of dower ; and, after her death,
the allotment was without his confent. Nor does
his taking ‘part, and fuing for the reft, prove his
affent ; for the verdlé't finds that it was againft
his inclination.

Ranporra in reply. Limitations of this kind
are good ; and a contrary decifion would overturn
many titles. The aét of 1727 fays they fhall pafs
as chattels ; and qugmbatbam vs Rucker, 1 Call,
is an exprefs authority in our favour. The whole
doctrine is reviewed in Dunn vs Bray, v Calls rep.
338; which cafe fhews thac the Court, in every in-
ftance of this kind,leansto areftri¢tion in erder to
{upport the intention, The teftator by the word
beirs meant the fame as distributees; and the chile
dren living at the time of her death were the per-
fons intended Fearne 509. If a man gives a
chattle to one for life and {ays nothing of the re-
mainder, it reverts; and therefore the dolirine
conterded for, relative to the common law con~
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veyance, cannot be maintained; becaufe the deed
conveyed this reverfion.

Wicknawm. In Higginbotham vs Rucker, the
point relative to the common law conveyance
was not made ; and therefore that cafe is no au-
thority.

Cur adv. vult.

ROANE Judge. This is an ation of detinue
for flaves, brought by the appellee againft the ap-
pellant,. and the queftion of his title arifes under
a deed of gift by TThomas Walton, of the 27th of
Moarch 1755, which is ftated at large in the fpecial
verdict.

Before I go particularly into the conftruétion of
that deed, I will give my ideas as to a prelimirary
point which was made, and ftate fome general
principles which I think muft govern in the deci-
fion of this cafe.

It was in the firft place objefted that a limitati-
on of flaves by way of remainder after an eftate
for life was not good by deed. The anfwer to this
is that our aét of Aﬂemblv has put flaves in this
refpet on the fame footing with chattels perfonal
by the common law ; and, withcut refering to other
authorities, Judge Blackftone in ftating the modern
doftrines on this fubject as relative to chattels per-
fonal, has a paflage to this effe&. ¢ Farmerly
¢ there could be nc remainder of a chattel perio-
¢ nal by the rules of the common law; but it is
“ now otherwife: And therefore if a man by deed
¢ or will limits his books or furniture to A for life,
“ remainder to B it is good.” 2 Black. com. 398,

Confidering this broad objetion then as entirely
out of our way, I will ftate it as general rule,
that whatever words would in the difpofition of
real eftate give an exprefs eflate tail, or fuch ef-
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tate by implication, will, in the difpofition of a
chattel real or perfonalty, carry the whole intereft,
with an exception however if from any expreflion
it appears that the heirs or iffue were intended to
take as purchafers. This rule is laid down in
2. Fonbl. 81: and is fupported by the authorities
there cited, as far as I have made myfelf acquaint-
ed with them.

Whether that general rule or its exception wiil
goveru the prefent cafe, I fhall prefently enquire.

It has been objefted that the exception from this
rule, arifing from intention, has been confined to
marriage {ettlements or wills only. But this ob-
je€tion is overruled by Lord Harwicke in Hodg-
son vs Bussey, 2 Atk. 92. He fates the cafe of Lisle
& Gray as a full anfwer to that objeftion and fays,
‘“ it is not the confideration of its being a convey-
‘¢ ance on marriage or on any other account; but
¢ the intention of the parties appearing on the
¢ deed that always governs the court in conftruc-
¢ tions ;” and according to this principle a decifi-
on was made on a voluntary deed in the principal
cafe.

That cafe it is true, was the cafe of a term for
vesrs; but I know of no principle or authority,
which, in this re(pe&, diftinguifhes chattels perfo-
nal therefrom. Indeed in the cafle of Beauclerk vs.
Dormery it is faid, by the fame Chancellor, that
it would be of mifchievous confequence, and pro-
duce confufion, if the court thould admit of a dif-
tinction between chattels real and chattels perfo-
nal; 2 4tk 314.

Nor can any difficulty arife in the application of
2ny cafe I may cite in this caufe, from the confi-
deration that fuch cafes are by way of truft ; for it
is clearly held in Garth vs. Baldwin 2 Vez. 6§55.—
“ That in limitations of a truft of either real or
¢« perfonal eftate to be determined in this court,
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¢ (the Chincery) the confiru®tion ought to be
“ made accordmg to the conftrulion of the le-
¢ gal eftate.” :

Bearmg thefe prmc1ples in mmd I will'ftate the
fubftanee of the deed before referred and the quef-
tions arifing thereupon. :

The deed is as follows: The donor, in con<
fideration of the natural love and affeétion which
he bears unto the perfons therein named, and for
other caufes, gives to his daughter Patty wife of .
Edward Moiby, ¢ tbe use of two negro slaves, durs
“ ing ber natural life, viz. - 2 boy named Abram,
““and a girl named Lucy. . To have &c, the faid
“ flaves unto the faid Patty zo tbe only use and be-
* boof of tbe said Patty during ber natural life,
“ and after her death, 1 give and grant-the faid
¢ flaves with their mrrcale, to the beirs of ber bo-
““dy, tothe only proper use and beboof of such
¢ beirs, their executors, administrators or assigns;
“and in cafe my faid deughter Patty should die
S apithout beir of ber body, in that cale I give and’
* grant the faid flaves with their increafe to my
¢ {on Robert Walton, his executors, adminiftra=
¢ tors or afligns, to the only proper ufe and be-
“ hoof of him the faid Kobert Walton, his execu-
% tors, adminiftrators or afligns; I the faid Tho-
« mas Walton all and fingular the aforefaid flaves
< to my said daughter Patty the beirs of ber body,,
©« or my {aid fon Robert, or-to either of them in
¢ manner and form as above is particularly {peci-
¢ fied as the cale may happen, {hall and will war-
¢« rant and for ever defend.” Upon this deed
and the finding of the jury, that the appellee Hez-
ekiah Molfby is the eldeft fon and heir at law of his
facher Edward Meofby (by the grantee Patty,) it
is to be decided whether the ablolute title of the
original flave Lucy vefted in the {faid Patty? Or
whether the remainder (after her death) was veft-
ed in the faid Hezekiah, when he thould be born?
In other words, whether the general rule or the
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exception before ftated fhall prevail? Or whether
the words * heirs of her body” in the faid deed
fhall be conftrued to be words of limitation or of
purchafe?

I fhould be unwilling to embark, without the aid
of precedents, into the vague and extenfive field of
intention, efpecially in a deed; but if principles
of decifion applicable to this case have grown into
a rule of property, then that relu¢tance and the
danger on which it is founded will confequently

ceafe.

I confider that not only principles of decifion
are to be found i many cafes to fupport my opi-
nion, that thefe words are words of purchafe in
the prefent inftance, but that the cale of Hodgson
vs. Bussey, 2 dtk. 89, is fubftantially a direct au-
thority. :

That cafe was a conveyance in truft of a term,
to permit the wife to receive the rents during the
term, Zf she should so long live; and afterwards
to the hufband, 7/ be so long live; and after his
death in truft for the heirs of the wife, by the huf-
band begotten, ¢ their beirs, executors, admini-
sirators and assigns” The Chancellor conftrued
the words beirs of the body, to be words of pur-
chafe; and faid that the general run of cafes makes
this plain, that notwithftanding they feem to found
ike words of limitation, yet upon circumftances
and the intention of parties, they may be conttrued

words of purchafe, and defcriptive of the perfon .

who is to take; and further that words of limitati-
on are not properly ufed in terms for years.

It is true in the principal cafe, the Chancellor
feems to lay ftrefs upon the words, if sbe so long
live, as being tantamount to the words for /ife on-
{/y; and does not decide it exprefslv and exclufive.
ly upon the words executors, administraiors and
assigns. Butin Theebridge vs Kilburne, 2 Vez. 234
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the fame Chancellor {ays ¢ The governing reafon
“in Hodgson vs. Bussey was, that the limitation
“ was to the heirs of the body, their exccutors ad-
““ ministratcrs or assigns, which words differed it
<« from Stanley vs Lee,— and made that a plain
« caie: be.aufe there was no eye of an entail (as
« Hale faia) for it could not ge from une heir of
¢ the body and his executors and adminiftrators,
¢t to another and his executors and adminifirators;
« and therefore muft veft in the firft perfon taking
¢ and his executors and adminiftrators, in the fame
¢ manner as if it had been faid I give it after both
¢ of their deceafes in truft for the eldeft fon begot~
¢ ten, but if none, then toa dauyghter their execu-
‘ tors adminiftrators and afligns.”

So again in Gartb vs. Beldwin, the fame Chan-
cellor fays ¢ In Hodgson vs. Bussey 1heid adding
the words exccutors administrators and assigns
ftrong evidence of intent to give only a utufruét
intereft for life, and to veft the property in the

heirs of the body.”

Thefe are explained to be the grounds of the de-
cifionin Hodgson vs Bussey; and they appear to me
to be very flrong and applicable to the cafe before
us, which has the fame expreflion, fuch heirs their
executors, adriinistrators andassigri.

I fhould lay no ftrefls on the circumftance of the
ufe of the negro being given to the daughter,
ftanding fingly. For, if thercupon was ingrafted a
naked limitation to the heirs, the whole property
would be vefted in her, as much as if the negro it-
felf had been given. "This is abundantly proved
by the cafe of Daw vs. Pitt; there being no dif-
tin€tion between giving the ufe, profits or intereft
of money or goods, and giving the thing itfelf.
But perhaps, under the {pirit of the foregoing de-
cifion, it may be refortedto; in this cafe as auxili-
arv to other circumftances, to fhew that not the
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property, but the ufufruét thereof was given to
the daughter. Ifay, perhaps; for I have formed
no final opinion on this point; nor is it the prine
cipal one on which my opinion is founded.

This is my opinion on the principal queftion:
And it remains now to be decided whether the
eldeft fon (the appellee) who at the time of his
birth, and then came under the defcription in the
deed, or 2all the children who at the time of the
death of the daughter, fulfilled fuch defcription
(being then the heirs of her body) are entitled 2
And I confider the fame cafe of Theebridge vs
Kilburne as a direé authority in favour of the
eldeft fon. In that cafe it was faid, in {ubftance,
that if there had been fufficient ground to conftrue
the words to be words of purchafe, it would veft
in the iffue as foon as born; and in thofe cafes
where the words beirs of the body have been con=
ftrued to mean iflue, as words of purchafle, itis
never neceflary that fuch iffue fhould {urvive the
firft taker, fo as to be in ftri®nefs beir ; and
that there was great reafon for it; for if a daugh-
ter had been born and married, there was no realon
why (he thould not be advancedby this in the life of
her mother, unlefs there had been fomething to re-
ftrain it to'beirs of the body at the time of the death.

This fame do&rine is alfo, I think to be found,
in the before mentioned cafe of Hodgson vs
Bussey.

I am therefore® of opinion that the appel-
lee had at the time of his birth a vefted remain-
der in thefe flaves: That it is not incumbent
on him to fhew himfelf to have been heir of the
body of Patty at tbe time of ber death ; and that
confequently he is entitled to recover.

I'have faid nothing in this cafe (as being un-
neceflary however plain) upon the ultinate re-
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mainder to Robert Walton. ‘There is one view
however in which it is material to be confidered,
4s fortifying the conftruciion I have given the
deed. ’

The deed ftates as a confideration, the natural
love and ajfection, be bore to tbc persons after
named,. of whom Robert Walton was one. He
was alfo an object of the donees bounty. In a cafe
of doubtful conftruftion then, that fenfe thall be
prefered, which will referve to him fome intereft.
"‘That can only be, by conftruing the words to be
wards of purchafe ; in which event, if noiflue
had been born, he would have been entitled:
Whereas by conftruing them to be words of limi-
tation; the whole intereft would veft in the daughs
ter, and he would be in every event excluded:

I am for vafﬁrming thejudgment of the Diftri&t
Court.

LYONS Judge. Although it be a rule that in
the conftruction of writings, the intention of the
parties ought to prevail, yet that rule does not
extend fo far as to overturn the efiabliflied inter-
pretation which has, for ages, been put upon cer-
tain expreflions; the legal effc& of which, in par-
ticular inftruments, has been conftantly held to
convey the abfolute property. In the prefent cafe,
the gift is to the ufe of the daughter £ r life, and
after Her death, to the heirs of her bedy, their
executors, adminifirators and afligns; and in cafe,
the died without heir of her body, remainder over.
Thele words would have given an eftare tail to
the daughter inlands, and therefore they gave the
abfolute property in flaves. 2 Fonb. 81. 2 Fearne
363. Ifay they would have created an eflate tail
in lands; becaufe it'is a Tale, that whercver the
anceftor takes an eftate for life, with a limitation,
in the fame inftrument, to the heir, the heir takes
by defcent, and not by purchafe. 1 Co. 104.—2
Lev. 60. Raym. 234. 2 Black. 332; and this whe.
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ther the eftate conveyed be a truft or legal eftate.
Raym. 330. 2 Fonbl. 395. 2 Fonbl. 82, 50. 1 Ventr,

3. Fhe reafon of which is v.ry well explained
by Judge Blackftone, in his argument in the cafe
of Perrin vs Blake; where, after remarking upon
the objets of the rule, he proceeds to fhew that
it is, in effe€, but the common limitation of an
eltate of inheritance. His words are, ** the whole
¢ of this rule amounts to no more than what hap»
t pens every day in the creation of an eftate in fee
 or in tail, by a gift to A. and to his heirs for e-
¢ ver, or to A and to the heirs of his body begottena
“ The firll words ("#0 4. ) create an eftate for life.
¢ The latter (20 bis beirs or the beirs of bis body )
¢ create a remainder in fee, or.in tail; which the
¢ law, to prevent an abeyance, refers to, and
¢ vefts in the ancefltor himf{elf;, who s thus tenant
¢ for life, with an immediate remainder'in fee or
“in tail: And then, by the conjunion of the
“ two eftates or the merger of the lefs in the great.
¢ er, he becomes temant in fze or tenant in tail in
“ pofleflion.” Harg. law tralls 500. This then being
the clear refult in law of {uch limitations, it can.
not be departed from in the conftrution of a deed,
which does not admit of the fame latitude as wills,
2 Blacks. rep. 1085. 1 Vez. 151, 4. Term. Rep.
299. 2 Bro. Chb. cas. 2335 9%8.  Cro. Elizas
856. 2 Vez. 257. 5 Atk 731, Fearne, 298.
2 Fonbl. 88. In ail which cafes the diftinéttion
between wills and deeds will be found exprefsly
marked; and that there is an indulgence, con-
trary to the rules of limitation in convevances at
common law, allowed to the former, which does
not take place in the latter. The cafe of Higgin-
botbam vs. Rucker, 2 Call, 213 is not like this; be-
caufe vhat was decided upon the particular expref-
fions, which-the court thought tied up the words,
die without issue, to the lifetime of the daughter:
But here was a limitation beftowing to the: whole
intereft, without any thing to reftrain the legal

operation .of the words, , o
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The aét of Affembly, pafled in 1727, (o/d edi:
Laws 81,) makes no difference, for the words
“no remainder of any flave or flaves fhall or
¢ may be limited by any deed, or the laft will and
¢¢ teftament in writing, of any perfon whatfoever,
¢« otherwife than the remainder of a chattel per-
¢ fonal, by the rules of the common law, can or
“ may be limited,” fhould be taken accordingto
the fubject matter, that is to fay, they ought not to
be carried further than to mean, that when the
limitation is by deed, it thould be according to
the rules of law, with refpe® to deeds; and
when by will, to the rules of law with refpeét to
wills. I confider the cafe, therefore, as ftanding
upon the general rules eftablithed by law for the
interpretation of deeds : And, taking that for the
ftandard, the cafe, in effe&, is no more than
a gift to the daughter for life, with remainder, af-
ter her death, to the heirs of her body; which,
in the cafe of perfonal property, conveys the
whole intereft. I'he declaration of the ufe does
not affect the cafe ; for fuch a declaration even in
a will has not been allowed to controul the legal
operation of the words, Zaylor vs Goodwyn, 2
Wash ; and much lefs ought it in a deed : Parti-
cularly in the prefent cafe, where the limitation
of the ufe is fo conneéted with that of the pro-
perty, as to render it attendant on, and fubjeét to
precifely the fame limitations, and meafure of
intereft, as the property itfelf is.

I am therefore of opinion that the daughter tock
the abfolute property ; and that the judgment of
the Diftri€t Court ought to be affirmed.

PENDLETON Prefident Thedeed of Tho-
mas Walton, dated March 27th, 1758, conveys
to his daughter Patty Motby, wife of Edward, the
ufe of two negroes Lucy and Abram, during ber
nqiural life, and then proceeds thus, affer her
death, I give and grant sbe sleves and their in-
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creafe to the beirs of ber body, to the ufe and be-
hoof of such beirs, their executors, administra-
tors or aisigns; and in cafe my faid daughter
Facty thould die, witbhout beir of hber body, in
thut cafe I give and grant the said slaves and their
increafe to my son Robert his executors adminiftra-
tors and affigns. The daughter Patty had then
one childe Edward Mofby, poflefled of the flaves
died intestate in 1769, leaving iffue by s wife
Patty, who furvived him, Hezekiah the ylaiin-
tiff, (who was the eldeft fon, and heir at law) the
wives of the two defendants Walton and Bradley,
and two other children. On a divifion of Mof-
by’s eftate, Lucy was allotted to Patty for ber
dower; under a decree of Cumberland County
Court, and was held by her, as ber part of the
estate of Edward, till her death in 1794 ; when
Lucy with eight children were divided between

the above mentioned five children of Patty; the.

flaves, in difpute, beinz the parts allotted to the
wives of the defendants refpeétively. This divi-
fion was made wizhout ¥the confent of the plain-
tiff, but an equal fhare was allotted him ; which
he took poffeflion of, and has kept ever fince.

The judgment in the Diftri@ Court is for the

plaintiff.

If Patty took an eftate for life, and the remain-.

der to the heirs of her body be a legal one, and
defcriptive of all ber children, then the law is
for the defendants, and the judgmentis to be re«
verfed. If on the contrary the limitation to the
heirs of her body cannot take effect as a remain-
der, but enlarges her eftate for life into an eitate
tail, then the property vefted in her; and of
courfe in her hufband, who had pofleflion: Orif
the remainder be a good one, but was deferipiive
ot her eldeft fon as heir of her body, in either cafe
the judgment in favour of the plaintifl is right.

An objettion was made by the counfel that
where executory devifes of perfonals had been
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extended liberally in England, it was in confe-
quence of the latitude allowed in the conftruétion
of wills, to favour the intention of teftators;
which latitude was not permitted in cenftrudiing
deeds; and he feemed to doubt, whether an exe-
cutory intereft in perfonals, could be created by
deed, in England. I aminclined to think thatif
any inftance of fuch deeds occur there, they are
rare, except in the cale of marriage, or,other fami-
ly fettlements; of which the books abound with
inftances, and we are told without contradittion
that limitations of chattel interefts in iuch fet-
tlements, and executory devifes, ftarnd on the fame
ground in conftru@ion. In this country deeds
for flaves are common ; and for this reafon I pre-
{fume that the legiflature, in the a& of 1727, have
placed deeds and wills upon the fame footinrg In
refpect to the limitations now under confiderati-
on; referring to the ftandard of the Englifh adju-
dications in refpedt to executory devifes and li-
mitations in deeds of truft. It is to be lamented
that the adjudications were not lefs fluttuating
than they appear to have been, and that the libe-
ral progrefls to favour men’s intentions, which
had taken place from Mathew Mannings cafe, till
lately, fhould feem to be arrefted by fome late de-
cifions, and an attempt made to carry us back to
the old rigid law upon the fubje®t. HoweverI do
not think. this Court bound to follow them in
their inftability, and by that means to keep afloat
the principles upon which this great branch of our
property depends. Although the pride of per-
petuating families by intails is juftly reprobated
by our new order of things, and never could with
propriety be gratified in the difpofition of chat-
tels, yet to reftrain parents from guarding againtt
the experienced improvidence of a child, while
he is making provifion for its immediate fubfif-
tance, by réftraining his power of {quandering the
property, and fecuring that property to pafs to the
defcendarts of that child, would be an extreme,
inconvenient to individuals and to fociety, by
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damping the fpirit of induftry. A.medium be-
tween thele two extremes is produced by the doc-
trine. of executory devifes andlimitations in deeds
of the fame fort; the principles of which permit-

ing them when they are to take effect at the end

of 3 life or lives.in bemg, or a fhort time after,
& dlfappomtmg all attempts to perpetuate perion-
als in.the family equally avoids both thofe extremes.

That a limitation in the cafe of chattels, creating

an eftate tail is vold, has never been doubted ; but

the dofirine that there is a diftinétion  between
wards, which create an exprefs intail, -and fuch.

as create an eftate tail in lands by implication
and -conftruétion to favour the intention to pro-
vide for the iffue, and that the latter ought not
to be applied to the cafe of perfonals to defltroy
that intention, is founded upon found reafoning;

which, in my opinion, never has been; nor can .

be refuted. In the cale Lampley vs Brown, 3 dtk.
398, there was a limitation of a term to A and
to her iffue, which Ld. Hardwick faid weuld veft
the whole term  in A, if the. devife had refted
there ; but the addition of the fubfequent words, &
if 4 a’ze and leave no issue, related to any child

living at A’s death, and fhewed that fuch was to .

take after A’ s_death ; and confequently that the

wo'rdriﬁ'ue there was to be confidered as a word of ;
purchaie. In Fearne 384, itis {aid a devife of a
term to A for life, and afterwards to . his iflue, .

does not enlarge the cftate to A, but after his
death, the whole velts in the iffue.— Fearne 293,
(after having confidered the {everal cafes.in which

the rule of Lord Coke in_Skelly’s cafc had been:.
adhered to, or departed from, which cafes, and .
their principles he ftates to be of 4mnh1b;ous ,
tendency, and to compri’e the produéion of a .
queftion, the folution of which may, by. profefli- -

onal gentlemen, be truly termed the  Hic labor,
the Hoc Opus,” and to attempt it with precifion
is vain, uatil we can reduce all poffible expreffi-
ons, or indicatians of intention, to certain clafles
or degrees of relative force, affording a ftandard
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fcale, by which we might afcertain what degrees
of exprefs, or implicative indications of inteution,
were above, and what were below the control-
ling index of Lork Coke’s rule) refers to Judge
Blackflton’s celebrated argument, in the cafe of
Perrin vs. Blake, as the beft guide in the folution
of fuch queftions. That Judge ftates four cafes,
in which the rule does not apply, but beirs of zbe
body are to be taken as words of purchafe. 1ft,
Where no eftate is given to the anceftor. 2, Where
no eltate of inheritance is given to the heir. 3d,
Where other explanatory words are fubjoined to
the former. 4th, Where a new inberitance is in-
grafted on the heirs of the body; which is the pre-
fent cafe. Fearne 299, gives the reafon of this
controul of the rule in a clear and fenfible manner.
If heirs of the body be words of limitation, chang-
ing the anceftors eftate for life into a fee tail, the
eltate muft continue to pafs in fucceflion ir tail,
thro® all future defcendants ; which is inconfiftent
with the new ingrafted inheritance in fee fimple,
that reduces the words beir to defignation of the
perfon to zake at the death of the tenant for life,
and makes the perfon anf{wering the defcription,
the root of a new inberitance, the ftock of a new
defcent. There is no difference between £0/rs in
the fingle number, and beirs; fince ome and the
same perfon takes in both inflances, in the cafe of
lands in England, the réafon of which will be ttar-
ed herealter.

Upon thefe principles I proceed to examine the
deed under consideration. It gives the use, not
the property, of the negroes to the daughter for
life, ad after (or at) her death, gives that proper-
ty to the deirs of ber body, their executors, ad.
miniftraters or afligns. The remainder. to his
fon Robert, in cafe the daughter fhould die with-
out heir of her body, feems unimportant, fince
the event did not happen, and it does not tend to
alter the eftates of the mother, or her children ;
but may coniift with both. There appears on the

E 2
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face of this deed no-attempt at a perpetuszy ;
fince, upon the determination of the eftate for life,
the property was to vell, either in the children,
if there werc any, or, it none, in Robert. But,
if in the old cafes, where the thing 1tfelf was de-
vifed for life with remainder over, it was conftru-
ed to be a devile of the property to the remainder
man, and that the tenant for life thould have the
ufe in the mean time ; and if Lord Hardwick, in ,
the cafe of Hodglon againft Bufley, 2. Atk. 8g, "
where a term was fettled in truft for one for life,
and, after her deceafe, in truft for the beirs g
ber body, their cxecutors, adminifirators and
affigns, held that the limitation to the heirs of the
body were words of purchafe, and that the addi-
tion of the words, executors, adminiftrators and
afligns, was ftrong evidence of the intent to give
only an ufufrutuary intereft for life, and to veft
the property in the heirs of the body, furely this
cafe is much ftronger, where the ufe is exprefsly
given for life, and the property firlt given to the
heirs of the body, who are to be confidered as the
firlt tukers, in whom the property is to veft ab-
folutely, without any danger of a perpetuity. [
have, therefore, no doubt, but that the remain-
der was a good one; and it caly remains to confi-
der who is to take by purchale under it, whether
the eldelt fon, as beir of the body? or all the
children equuily? It feems to me that, if this
limitation were of land, the words ‘¢ beirs of the
body,” taken as words of purchafe, would carry
the eftate to the heir, or eldeit fon; but be-
ing of perfonals, in which the children were e-
qually to fhare (and [ confider the words besrs of
the body, to meuir children ;) I am of opinion that
they were all entitled to equal fhares. In thisl
am alfo influenced by another cenfideration,
which would give the words the fame effectin the,
cafe of lands. ieirs of the body, when taken as

words of limitation, are collettive, comprehend- ,

ing all futurc fucceflions of heirs; and therefore
bezrs in the plural refers to that fucceflion, and
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does not require more than one to take at the
fame time: But why, when the heirs of the bo-

dy are to take by purchafle, as defignated, it
fhould be confined to one child, when there are
many, can-cnly be accounted for from the influ-
ence of feudal principles, favourable to the rights
of primegeniture, and the intereft of the Barons to
keep eftates, as much as might be, in one hand.
With the latter we happily have no concern:

~ And fince our {yftem has abolifhed the preference

of primogeniture, and called to fucceffion all re-

‘lations in the firft and equal degree, our courts
-eught, in conftrution, to apply all the rules fa-

vourable to heirs in England, to the heirs as here

‘defcribed ; © and not to one, in exclufion of the reft.

This will be the rule in cafes happening fince
the revolution, and why not in thofe happening
before, and decided on now?! when it is to give
words their natural meaning, as they are com-
monly underftood, and not a technical fenfe, of
which people at large, never heard. In Higgin-
botham vs Rucker the jury fay, the donor by beirs
aftbe body meant children ; they were plain men
interpreting the words of a plein man, in his do-
nation, in the fenfe in which they are underftood
by all fuch -men. To conclude I read this deed
as | have no doubt it was intended, “ I give to
“ my daughter the ufe of the negroes durmo Jer
¢ life and a¢ her death I give the property in them
“to her children; and in cafe my faid daughter
¢ thould die without a child (without heir of her
¢ body in the fingular number) Igive the flaves to
“my fon Robert, as his propertv.”  Sothat, in all
events the property was to veft, at the death of
the wife, either in her chlldren, if fhe left any,
or if fhe left no child, then in the fon Robert:
This contingency therefore was not too remote, to
admit of the limitation which gives a title to
children, and the judgment to the contrary ought
to be reverfed

“In Dunn vs Bray, in this Court, the words of
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the will were, “I give and bequeath to my fon
Winter Bray a2 negroes, mamed, to him and his
beirs forever, but in cafe my fon Winter fhould
die and leave no iffue, then I give the faid ne-
%rlvoes to my fon Charles and his heirs forever.”

inter died without iffue, and the limitation to

Charles was adjudged good, as an executory devife;
the words ¢ gnd leaving no issue” confining the
limitation to the time of his death. - The cafe of
Higginbotham vs Rucker, was a parol gift of
flaves ftated by the jury to have been a gift of
flaves by the plaintiff to his daughter the wife of
the defendant, #o ber and the heirs of ber body,
and in cafe fhe died without issue, (thatis, chil-
dren the jury {ay,) of her body then the negroes
to return to the plaintiff. The wife died in lefs
than a year, without iffue; and this remainder
was adjudged a good one ; becaufe the limitation
to the father confined the dying without iffue to
happen in his life, and therefore was good within
the rule. This cafe-tends to confirm not only
that rule but to obviate the diftinftion between'a
deed and will. I think therefere that the judg-
ment fhould be reverfed; but as two judges are
ﬁ(:)r affirming it, that muft be the judgment of the
ourt. o

4
Judgment affirmed.

CROUGHTON,
againfl
DUVAL.

UVAL filed a bill in the High Court of Chan-
p cery, ftating, that he had become furety for
ampbell in fome bonds to Croughton. - That the
plaintiff had requefted the defendant to fue Camp-
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bell, but never could prevail upon him to do fo.
That after Campbell’s death the plaintifl folicited
the defendant to take adminiftration on his eftate,
and offered to be his fecurity; but this alfo was

‘declined. The bill therefere prays that the bonds

may be delivered up. The anfwer denies any pe-
remprory requeft to fue: buttwo witneiles prove
the requeft; and one {peaks of the probable ability
of Campbell to have paid, about that time. The
Court of Chancery granted a perpetual injunlien
to any further proceedings on the faid bouds; and
Croughton appealed to this Court.

WarpeN for the appellant. It is not proved
that Campbell was infolvent: Norisit even fully
eftablithed that Duval requefted Croughton to
bring fuit. But, if both had been fhewn in the
cleareft manner, that would not huve altered the
cale. The Chancellors principle is too broad;
for it is not true that one man is bound to do for
another, what the latter requefls, although it might
not prejudice the former. Duval might have paid
the debt and taken an aflignment of the bond,
which would have enabled him to fue Campbell,
or he might have brought a Bill in Chancery, in
nature of a guze tiwet, and prayed that Campbell
might be decreed to pay the debt, and fave him
harmlefs. 1 Cb. Rep. 120. 1 Ch. Cus. 300,
223. 1 Vern. 190, Fow/!. Exch. 38, 39. Fondl.
38. But having negleled them zali, he has no
equity againft the crediter.  Croughton was not
bound to adminifter ; he was not next of kin ;
and, if there was any advantage to have been de-
rived from it, Duval might have taken the admi-
niftration himfelf. The aét of 1994 has no in-
fluence on the queftion; becaufe it rclates to fu-
ture bonds only.

Nicroras, Wickuar, Carr and Ran-
poLPH contra—The refufal of Croughton to
bring (uit releafed Duval from his obligation, as
payment of the debt might then have been en-
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forced. The anfwer does not deny the requeft to
fuc, and the depofitions prove it. The indul-
gence under thefe circumitances was unreafona-
ble; and changed the nature of the contra&t;
Nisbet vs Smith 2 Bro. cb. rep. 581, Rees vs
Barrington, 2 Vez. jr. 540, Crompt. Chy. 44.
Civilians make a diftin@ion between perfect and
imperfeét obligations; the firft is where a man 1s not
bound from any circumitance to do a benefit to
another, fuch as to legd him money or other aid ;
but the fecoud is, where he is bound, from a pri-
or coufideration, to perform fome aél in order to
{ave the other from injury, or to retribute him
for fomething had, or fome wrong fuftained. In
the prefent cafe, the obligation to {fue was of the
perfe&t kind ; becaufe the circumftances and re-
lation of the parties required that indulgence
fhould not be given by one, to the injury of the
other. But for another reafon, the requeft was
proper ; becaule it prevented circuity of aélion:
and, if Duval could have brought a bill of guzz si-
met, there is the fame reafon for relief upon the
requeft ; becaufe there is no magic, in the bill,
to render that right upon the fuir, which would
not have been right without it. 1f the att of Af.
{fembly proves nothing for us, it has nothing a-
gainft ue; becaule it only enaéts what was equity
before, '

WARDEN in reply. The cafes cited on the
other iide have no influence on the caufe. ‘That
of Nisbet vs Smith 2 Rro. was the cafe of an
additional fecurity taken by the creditor ; and he
had thereby contraéted for a future day of pay-
ment, which put it out of his power to enforce
fatisfaction of the debt in the mean time. The
famne obfervation applies to that of Rees vs Bar-
ringron, 2 Vez, jr. amd to the cafe from Crompt.
Therefore no principle is to be drawn from thofe
cafes, which will affet the decifion to be given
in this. A mere delay to bring fuit clearly does
not exonerate the fecurity ; for generally {peaking
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a recovery can be had againft the-furety at ary
time when it can be obtained againit the princ=
pal; and no cafe is fhewn where a mere requeft to
fue has been held to alter the law in this “refpeét..

‘Duval has’ no juft caufe of complaint ; becaufe he
‘might have paid the debt and purfued Campbell.”

- PI&NDLETON Prefident, Delivered the refolu-

tion of the Court, as follows: This is an appeal
from the decr<e of the Couyet of Chancery, where
Mr.; Duval exhibited his bill, flating that, on the
23 of April 17973, he, as fecurity for Mr. Alexander
Campbell, 'intered into'three bonds to Mr. Craugh-
ton for £ 113 4 4d each; one payable in O&ober
1793, another in January 1794, and the third in
April 1794, all bearing intereft from O&ober

1790, . That Mr. Campbell’s circumftances

being in a declining ftate, - Puval in O&ober 1794,
when all the bonds had become due, applied to
Croughton; who well knew Campbells circumftan-
ces, and requefted him to bring fuits on the bonds,
which 'he declined doing, till after Mr Campbell’s
death, .infolvent in 1796; his inducement for which
forbearance was, Campbell’s being his dounfel in an
important fuit then depending, and his expeltation
that Campbell would be able to pay him frqm the
fruits of a fuit, then depending in this Court. That
after Campbells death Duval again applied to Crough-
ton to adminifter on his eftate, by which the debts
might have been fecured; but he refufed to do fo, and
Duval net being a creditor, could nct obtain fuch ad-
miniftration,. That in 1798, he received a letrer,
from the appellant Southcomb, intimating bis claim
to the bonds; which he anfwered, afligning reafons
againft his liability. Croughton and Southcomb are
made defendants, and required to anfwer the bill;
and the prayer is, that the bonds may be cancelled
{o far as refpeéts the plaintiffs, or that other relief
may be afforded. The proofs fix the requeft to fue
in 1794, but go no further. It is not proved that
any new arrangements are made between the creditor
and the principal, to obtain a forbearance of the fuits;
for, although it is ftated that Campbell expected to
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pay from the effect of a {uit depending, it does not
appear that Croughton had dound bimselfy to wait
till the event of that fuit. It is therefore a naked
café:for the queftion, whether a creditor by delaying
to commence fuit, when requefted, by a furety
without any thing done on his part, which may
amount to a new contra&t with the principal, thall
lofe his remedy againft the furety? “The queftion
is new, and indeed important; as thcre may perhaps
be hundreds of bonds, dated prior to the a¢t of 1794
exifting in the flate, and probably not one of them
in which the creditor has not forborne to fue for a
confiderable time beyond the day of payment; which
it is. urged will amount to a difcharge of the furety.
It would indeed be much more important, if that alk
of 1794 had not fettled the queftion from that period,
The a& does not take away any' remedy which the
furety was entitled to before; and we come to confi-
der, what that remedy was? Itis clear that the plain-
tiff might have paid the money, and procceded to a
fuit himfelf, or if that was inconvenient, he might
have brought his bill of guia timet, to have compel-
led the principal to pay, and the creditor to receive
the money: But that the creditor fhould lofe his debt,
becaufe he was merely paflive, in forbearing a fuit
which the furety réquefted him to bring, without
any thing achive between him and the principal, tend-
ing to thow a new contra& for forbearance, is not,
and the Court believe cannot be, proved by any of
the cafes produced, or exifting.” In'the cafe quoted
from 2 Brown, 579, the creditor’ commenced fuit,
and upon the principal giving a note to confefls judi=
ment, agreed to ftay execution for three years; which
the Chancellor confidered as a new contra&, and

compromife with the principal, without the confent

of the furety, and which deprived him of his remedy’
by the bill of guia timet ; and therefore that the fure-
ty was cifcharged. In the cafe in 2 Vez. 540, the
creditor took from the principal feveral notes and
drafts, which were returned and new ones given,
from time to time, which amounted to a new con-
tralt, and all this without confulting the furety, who
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had this further equity in that cafe, that while, thofe
notes were tranfacting, -onfideri g hxm{e?fae difcharg
ed he hal paid over o the pri~ 1 al, more meney than
the amount of the dett, wh.ch had come to tre fure-
ties hands, 2ni the Chan eilor adjudged that zbat
furety was di clargec. The circumftances, difcufl
ed in thofe cafes, {o far from proving that the fi r'*fy
is difcharged by 2 bare requeft to fue, nct corplicd
with, t°nd to eftablith the contrary, that fuch requeft
and a bare forbearance to fue, does not z -~ount to a
difcharge. Suresies are fo far favored in cquity, that
the Court will never extend relief againft them, furs
ther than, by their contral, they are bound at laws;
but fair creditors are alio favorites in that couri, ar d
will not be deprived of their legal rights, wickout
fome fraud, or ncglect in doirg what they were
bound to do. It was certainly urkind in Croughron,
not to fue when he was r-quefted by rhe furer,
which was fo far a breach of his moral duty, but it
was truly faid that this duty was {uch as the Civilians
defcribe as an imperfect obligation, the performance
of which was merely voluntary, and could not be
enforced by a Court of Juftice. Many inftances of
which were mentioned, and many more might have
been added: The parties here had plain remedies,
The credit-r to fue, if he chofe it; and, a« he did not,
Mzr. Duval’s remedy is before poirted cut; which he
negle&ing to ru.fue, was, 2t leaft, as much in fault
as the creditor; 2nd where equity is equal the law
muft prevail. The decree is therefore to be reverfed
with cofts by the unanimous opinion of the Court,
and in confequence of Mr. Duval’s confent, entered
in the record, he is decreed to pay ‘he feveral fums
according to the bonds., The cofts in that court to
be equally borne by the parties, as it tccms to have
been by confent, to fettle 2 new point,
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FLEMING againi BOLLING,

DWARD BOLLING, by his laft will, after

4 difpofing of fundry lands and flaves among his
four brothers, Robert, Thomas, John and Archibaid,
and after giving feveral other legacies, among which
was one of £ 100 to his fiffer Ll'azwell, devifed as
follows: * It is my will and defire that my Boo# be
given up to my brother Robert Bolling, and tbat be
receive all ibe debts due to me, and pay all thar I
owe. The rett of my eftate negroes, horfes, clothes
and every other part of my eftaie, not already given,
1 give to my brother Archibald for himi and his heirs
for ever.” The teftator died in Auguft 1770; after
whofe death, the faid Robert Bolling, claiming the
executorfhip under the above recited claufe relative
to the book, made probat of the will, and alted as
executor uct:l his death. The faid Robert Bolling
di:d in 1775, leaving Fleming as his execuror;
againt whom the faid Archibald Bolling brought this
fuir, for an account of the teftators refiduary eftate.

The anfwer infifts that, by the devife relative to
the book, the teftator intended a gift to Robert of ail
his outftanding debts; and hepes the defendant will
be allowed to prove it. ‘I'hat Robert was entitled
to a debt due trom himfelf to the teftator; and alfo to
the emblements growing, at the teflator’s death, on
the plantation devifed to the faid Robert.

The Court of Chancery, being of opinion that the
devife of the ook was not intended as a beneficial be-
queft of the outftanding debts to Robert; that his
own debt was not extinguifhed as the refiduary claiw
manifefted a different intention ; that he was not en-
titled to the emblements growing on the lands de-
vifed hiin, which the aét of Affembly had rendered
affets ; and that the furplus of all thefe fubje&s, after
paving the teftators debts and legacies, belonged to
the pianff, decreed an account of ‘the debts znd
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emblements. From which decree Fleming appealed
to this Court, oo '

WaRrDEN for the appellant. The decree of
the Court of Chancery is erroneous, For the em-
blements, ftanding on the Jand at the teftators death, be-
longed ro Robert. This was clearly the ruleat common
faw; and the a& of ATembly makes them aflets
for payment of debts only. For the true meaning of
the word agssets is, a fund for payment of debts,
Terms de ley Tit. assets page 63. 2 Atk. 206 Cro.
Eliz. 61, 403. It is like the cafe ofan cftate pur autre
vie, which, by the ftatute 29 Car. 2, is made affets;
and yet it has been held, th:t it was not diftributable
among the next of kin. 2 Salk, 464. 3 Salk. 137.

Ubpon the fame principle then, as the a& of AL
fembly in our cafe, merely declares that the crops
fhall be affets, they will be affets-only for payment
of debts, and will not be liable for payment of lega-
cies, or fubje@ to diftribution. '

Robert was entitled to all the outftanding debts by
virtue of the devife of the Bock, &c. For he was
chargeable with the debts, which might be more or
Iefs; and he had a right to receive all that the Book
would command, in order that he might be enabled
to do it.  Of courfe, he was not accountable to Ar-
chibald for his own debt; for it belonged to himfelf,
uniefs it was wanted for the payment of the teftators
debts ; which it was not; and therefore he was enti~
tled to the benefit of it.

Wicknam and RanpoLpu contra. The rule
of the common law, as to emblements, is admitted ;
but the a&t of Affembly has wholly reverfed it, and
declares that they fhall be affets; that is, perfonal ef-
tate, to every intent and purpofe, The cafe, from
Salk. of the eftate pur qute vie, does not apply;
becaufe, in that cafe, the nature of the property was
not changed; but it was merely declared to be afiers;
and its qualities of reality remained the fame as be-
fore:  So thatit was not chattels. But, as none but
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chattels are diftributable, it was properly decided,
that the next of kin _could not claim a diﬂr}burion',of

that fubje@. Robert was created an executor by vir- -

tue of the devife of the Book, &c. and therefore he
became a truftee of the furplus, which. included his
own debt, for the refiduary legatee; becaufe
making him executor did not releafe the debt, Brown

vs. Selwin, cas. Temp. Talb. 240. Cary vs. Good-

inge. 3 Bro. Cb. rep. 110. Toller 274. Thisis
the ftronger, becaufe there is a refiduary bequeft of

every thing, which deftroys the prefumption, that '

the teftator intended the executor thould de difcharg-

ed from his own debt. It is therefore like a lapfed

legacy, which finks into the refiduum, for the bene-
fitof the refiduary devifee, or the next cf kin.

Cavvr in reply. The devife to Robert was a de-
vife of the beneficial -intereft in the teflator’s
credits, fubjeét to the payment of his debts. 1. Be-
caufe he glves him his Book; which exprefsly de-
notes property. For directing the book to be given
up to him, was fubftantially dire¢t ng that he thould
take it to his own ufe. 2. Becaufe he was to receive
and pay the debts; which condipion, as the debts were
uncertain, and might exhauft the whole proceeds, is
evidence of property.  For it is like a devife of lands,
with a charge to pay the teftators debts; which has
been conftantly held tocarry afee. - But, asin that cafe
he is only liable to the value of the land, fo, in this,
he is only liable ta the amount of the money colle&t-
ed from the book. For, in fadt, it is no more, in
equity, than charging the fubjet, and nst the per-
fon, with payment of the debts. It is exprefsly like
the cafe of an executor in general, who takes the ef-
tate fubject to the payment of debts; but. then he is
only liable as far as the eftate extends. In other
words, the teftator, as to this, has only declared what
the law would have implied; but he prevents the ul-
terior application of it to the claims of legatees, and
diftributees. .

If Robert was executor, as they on the other fide
will have it, then the appointment of him to be ex-
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ecutor was a releafe of his own debt, unlefs it ve
wanting to pay the demands of the teftators creditors.
This was the rule of the common law exprefsly,
Swinb. 298, 299. At firft it was confidered as in-
flexible, and admitting of no qualification: Bur this
was a2 miftake grounded upon technical arguments,
which were foon found to be abfurd; and therefore
the notion has been long abandoned. For it was ve-
ry early decided, that it could not be fupported againft
creditors, Swinb. ub. sup. But as to the legacies, the
rule remained longer, and it was thought that the
exception, even in favor of creditors, depended upon
the liberality of Courts of Equity, who difregarded
the technical conceit, relative to the fufpenfe of the
action; which for a long time was fuppofed to be the
true ground why the debts due from executors were
extinguifhed, by appointing them to the office. This
however is 2 miftake; and the difference, between
debts and legacies, depends upon a different reafon
altogether. Which I will endeavour to fhew, by
explaining the real principle.

It never was true, that the reafon why the debt
was extinguifhed was, that the altion was gone; but
the actual ground is, that, as the executor is appointed
univerfal reprefentative of the perfonalty, it is, im-
pliedly, a devife to him of his own debt. This will
be evident from the following confiderations. 1. Be-
caufe the argument, that the action is fufpended,
has no meaning when applied to a creditor ; for his
action never was in fufpenfe. Swind. 299. Roll.
@b. 920, g21. Salk. 306. 2. Becaufe, 1if two be
jointly and feverally bound, and the creditor makes
one executor, this releales the debt as to both; and
yet the action never was fufpended, as to him who
was not executor. 3. Becaufe, if the debtor admini-
fters, it does not releafe the debt 5 and yet the a&tion
is as much fufpended, in that cafe, as if he were ex-
ecutor. Hence it was foon held that the debt, even
at law, was liable to creditors. For the executor
had it in his hands; and therefore might truly be faid
to have affets fufficient to fatisfy the demand. But
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as to leacies the point was more uncertain for a
Iong timz. It was often put upon parol reftimony of
the . itent, inftead of ¢onfidering principle.: A cir-
cumftance which neceﬂ’anly led to ucceriainty; and
therefore it becomes important to conflider the prin-
ciple: which is evidently thiz, tha: the apppint-
ment of the debtor to be execu.or does not operate as
a releafe, but is an implied devife of the debt to hime
felf. Salk. 306. Therefore being a 1-gicy, thelega-
tee is entitled to as mucn favor as any other legatee ;
and confequently is not to be deprived of the benefit
of the deviie, without aclear inteat, to that effe& be
manifefted. So that prima facie, the debt is given
to the executor as a 'egatary, unlefs a contrary inten-
tion appears by exprefs words, or neceflary inference.
But there are no fuch exprefs words here; and there-
fore the queftion is, whether there be any neceflary
inference? It is faid that the refiJuary devife anounts
to fuch an inference, and fthews that the reftator in-
tended it fhould not be extinguithed. But, in an-
fwer to this, it is to be obierved that the executor,
having the law on his fide, has nofavor to afk uf the
court; and therefore any prefumption, from that cir-
cumfltance, is liable to be rebutted by others. Such
as, 1. The extraordinary affetion which the tefta-
tor always manifefted for his brother Robert: 2. The
teftators crodits being charged with the payment of
his debts; which might have exhaufted them. 3 T'he
giving the Book; which was a g:ft of its contents.,
4. The refidue being coupled wnh enumerated arti-
cles; which fhews that thz teftator m=cat thofe of
the fame kind. 5. The devife of the refidue to Ar-

chibald, being only what he had not before given:

which did not irclule Robert’s debt; becaufe the
devife of the Book, which is fuppofed to have con-
ftituted him executor, was infcrted beforz:  And
therefore, as according to the ru‘e of law it had been
alrealy given, it coule not be included in the refidu-.
ary devife ; which coull only be intended of things,
not exprefsly, or implie ly, given before.

tience it appears, thar, if the cafe be confidered’
upon principle and legal grounds, the appointment
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of Robert to be executor extinguifhed the debt which
he owed, and that it did not pafs over to Archibald,
by virtue of the refiduary devife. Becaufe every pre-,
fumption, arifing from that circumftance, is amply
rebutted by others more powerful.

" If, however, it be taken that the debt is not re-
leafed, but the a&tion for it loft, which is provided

“againft by a court of Equity, ftill the fame confe-

quence will take place. No cafe, except thofe of
Brown vs Selwin, and Carey vs Goodinge, is recol-
leéted to have faid the contrary. But with regard to
the firft, the Chancellor merely exprefles his thoughts
upon the queftion now before the Court, without
giving any decifion. So that it cannot be confi-

dered as an authority in this cafe. And with refpe&t

to the fecond, it is a loofe note of a cafe which does
not appear to have been laborioufly argued, and pro-
bably, depended on’ circumftances. Befides, it was
only an interlocutory decree; and might have been
afterwards changed at the final hearing. 1'herefore,
that cafe alfo, is not to be confidered as an authority
in the prefent. The paflage from Toller is bottomed
on it, however; and, of courfe, asthe prop fails, the
authority of that pzflage fails too. Befides it is ob-
fervable, that Fonblangue, who is a moft excel-.
lent commentator, fays. nothing about 'it, although
he has occafion once to mention the cafe of Carey vs
Goodinge : which looks as if he did not confider it
as fettled. '

If it be faid that here a particular eftate is devifed
to the executor, which is inconfiftent with the noti-
on of . his taking what is undevifed ; and, therefcre,
as his own debt is not particularly devifed to him, it
remained undifpofed of, & confequently paffed unler
the refiduary devife to Archibald, I anfwer, that as,
by the rule of law the appointment of an e€xecutor
is a bequeft to him of his own debt, the further de-
vife is unimportant ; and does not effeét the cafe. For
the rule, mentioned by Lord Loughborough a.
Vez. jr. 80, is univerfal, namely, « That for a le-
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€ oucy to toke away the right of the executor, it is
“ ot fuffi-ient fimply to fay, there is a legacy ; ; but
“ it muit be fo qualified, that the giving of it is in-
“ confiftent with th-> fup >ofiticn, “that e executor
“is to tare the whole.”  Accirding to which doc-
trme, it is not {ufficient for the appellee to fay,
that ther: was a devife to Robert of other things
in parucular, and that the refidue was given to
himizlf; but he muit thew, that the teftator in-
tended to overthrow the rule of law, and to give

thie debt to the veliduary devifce.  This however
he cannot do; for there is no inconfiftency in
Roberts retaining his debt, and Archibalds ta-
king the refiduary eftate ; of which there was am-
ply enough to facisfy the words of the will.

Therefore Archibald is not entitled to this debt;
bur it is extinguifhed for the benefit of Kobeils
eftate.

The devife of the lands to Robert carried the
emblements growing at his death, As to which,
the cafe cited from Sal/z. by Mr. Warden, es-
prefsly applics,  For the eftate pur autre vie, and
the emblements are exa€lly alike, as both cqual-
ly partake of the reahy, and both are aeclared
affets: Which declaration has no greater effect
on the emblements than on the life eftate.  There-
fore one is ju'tas diftributable as the other; being
equally capaHA of divifion, and diftribution ; for
Vol may be fuid, or fepar...interefts given, in
the {ukjeét itfclf, to the diftributees. Fur inde-
pendent of t’nls, the teftators meaning, to that
effedt, is colleltable from the will. For he devi-
fes plantations in the {ame manner to all his bro-
thers ; and thercfore the fair prolumption is, that
be intendcd eaclh fhould reap the emblements
growing on his own; and not that the executor
only fhould be accountuble for his.

PENDLETON Prefident, The cafe is as fl-
lows: 1t.dward Bolling, having by will devifed

lands and {fome flaves to his four brothers, and
. F
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made fome other bequefts, among which is a lega-
cy of £ 100 te his fiter Sarah Tazwell, adds this
claufe: ¢ 1t is my will and defire that my Book e
¢ given up to my brother Robert Bolling, and that
¢ he receive all the debts due to me, and pay all
¢ that Jowe. The reft of my eftate, negroes, hor-
¢ {es, clothes, and every other part of my eflate,
¢ not already given, I give to my brother Archi-
¢ bald, for him and his heirs for ever.” The tef-
tator died in Auguft 1770, and probate of his will
was granted to Robert, as appointed executor, by
the above claufe relative to the book: In which
charafler he acted, until his death in 1975. The
appellant being appointed executor of his will, this
fuit is brought by Archibald Bolling, to have an
account of the executorfhip fettled, and what fhall
appear due to him of the refiduary eftate decreed.
He particularly requires an account of the crops
made, on the {everal plantations devifed, theyear
the teftator died; and whether he was entitled to
fuch profits? Or whether they paffed to the feve-
ral devifees of the land? Is the firft queftion to be
decided by the Court. It was truly faid, by the
counfel, that, by the common law of England,
emblements upon lands devifed go with the lands;
but our aét of Afferably has controlled that com-
mon law, by declaring that when a teftator dies,
at the feafon of the year in which Mr. Bolling
died, they fhall not fo pafs (I mean the growing
crop ;) but thit fuch crop fhall be finithed, and,
after eafing the lands of the quit rents of that
year, and the flaves of levies and cloathing out of
thofe crops, the furplus fhall be affets in the
hands of the executor, placing this devife upon
the fame ground as if it had been direfed to take
efteét in december. But we have had learned dif-
cuffions upon the derivation and meaning of this
term assets ; and, from thence, it was attempted
to (hew, that the executor was only to take it for
the purpofe of paying debts, if neceffary; and as
that neceflitcy did not occur in the prefent cafe,
the law did not operate, but the furplus of thofe
F2
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crops paffed to the devifees of theland. This ar-
gunent the court think has no force, and that,
under the act, they are perfonal eitate in the
hands of the executor to every purpofe of paying
debts, fubjeCt to the difpofition of the will; and,
if there be none {fuch, the queftion occurs. whe-
ther he executor fhall take them as undiipofed of,
or they fhall be diftributable to the next of kin, as
was fully fettled b} the court, on mature detibe-
ration, in the cafe of Stelton vs Shelton, 1+ Wash. 2
In that cafe, theie was no difpotition of the fur-
plus, and th: court determmed apon that will,

and the Englith authorities, that the furplus be-
longed to the exccuro.s. A quefltion however,
which cannot ar:{e in the prefent cafe; fince the
fweeping rcliduary claufe palles every thing un-
difpoled of to Archibald. Upon this point there-
fore the court is of opinion, that the decree is
risht. [ he next queltion difenfled was, whether
Robert B)“mg, under the devil: refpe@ing the
4ok, wus entiiled to the furplus of the debts due
to the tLﬁator, after paying his dcbts 7 Upon
this point, the court is of opinion, that nu benefi-
cial interelt in the debts, paffed to l<obert, but
it was merely an appointment of him to perform
the oflice of executor, to receive and pay debts.
T'hat ufe has been made of the words as confti-
tutiug him executor; and although, probably, his
appointment ought to have been confined to that
particular duty, yet fince he was admitted to the
office generally, at his requeft by the couaty
court, whohad jurisdiftion on the {fubjeét, and that
fentence remains unreverled, the propriety of it
is not now to be queftioned ; efpe:ially as Robert
aQled under it, as giving him a gencral authority.
That the tefistor intended to devife this farplus,
cannot be inferred from the words of rhe will;
and although the anfwer favs, that the defendant
hopes to prove that fuch was his intend n, yet
no proof tu that purpofe, if ad: ifible, is Lrought
forth. The words, “ the ook b: given up.” e

late to the pofleffion, aud not to the property in
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the book, fo as to make it apply to the argument,
that by giving the book all its. benefits ‘pailed,
like the cafe of a devife of a bond. Robert Bol-
lings power, under this devife, was, merely, that
of an executor, giviag him neither a right to the
furplus of the debts, if there was any, nor fub-
je€ting him to the payment of more than he re-
ceived. The decree therefore in this point is al-
fo right. The third queftion is whether the debt
due from Robert to the teftator was extinguithed

- by the appointmeni of Robert execator? There

are no words in the devife to fhew that this debt
was not to be collefted, or accounted for, altho the
fame hand was to pay and receive, as well as all
others; {o that it depends upon the general rule,,
That the debt was extinguithed at law is indifpu-
table; and though judges differ as to the reafon
on which the rule is founded, that feems immate-
rial; fince we are to confider what is the equita-
ble rule on the fubjet? Many cafes were cited
to favour the executors intereft; but they were
generally on queltions between the executor and
next of kin, whether an undzsposed of furplus.
fhould be. diftributed ; and do not apply to this
cafe, where the refiduary claufe prevents the ex-
iltence of any fuch furplus. It {eems to be fet-
tled in equity, partly in Brown vs Selwin, Cases
Temp : Talbot 240, and in Carey vs Goaodinge 3
Brown 110, that the debt is not extinguifhed,
but is to be accounted for as affetts; fubjeé to
debts, and legacies, and diftributable, except in
cafes where the executor is entitled to the .fur-
plus. The appellee is a legatee, aud the decree
in his favour on this point alfo is right.

The other queftions being only provifional, in
cafe of a contrary decifion of the fecond queftion,
are, by the decifion of that, rendered unimpor-
tant ; fince they will be regulated in the account
of adminiftration, which wil] {hew what the re-’
fiduary legatee is entitled to. Upon the whole
the decree of the Court of Chancery is affirmed.
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- JORDAN «gainst MURRAY.

ORDAN and others brought detinue againft
J Murray for fome flaves. Plea non desiner and
the ad&t of limitations, Iflue. Upon the trial of
the caufe the jury found a fpecial verdi@, which
ftated that John Armftead, in 1763, madea parol
gift of a flave, by the name of Nan, to William
Rauffel (father of the female plaintiffs) who had
married Sarah the daughter of the faid John Arm-
fted, and mother of the plaintiffs. That, about
the year 1765, the faid Nan, who had been in
pofleflion of the faid William Kuflel}, from the date

1801.

of the parol gift aforefaid, had iffue a daughter by -

the name of 4u/l. That, in 1769, the {aid John
Armftesd made his will, and thereby devifed the
faid flave Moll and her increafe to his {2id daugh-
ter Sarah for her life, and at her death to be equal-
ly divided among her children then [iving. "I'hat
after the death of the {aid John Armf{tead, and the
recording of his will, John Murray the teltator of
the defendant purchafed the faid flave Moll of the
faid William Ruffell for a valuable confideyaiion.
That the faid Moll isthe mother of the cther {laves
in the declaration mentioned, who were born afs
ter Murray’s purchafe as aforefaid. That the faid
flaves are in the pofleflion of the defendants.
"T'hat the faid Sarah furvived her hufband, but di-
ed within five years next before the inftitution of
the fuit.  That the faid William Ruflell was in
poiicfion of Nan, under the parol gift aforefaid,
for more than five years, before the. purchafe of
DMoll by the faid Murray as aforefaid.

The Diftri& Court gave judgment in favour of

the defendants; ard the plaintiffs petitioned this
couatt for a writ of supersedeas to that judgment;
and afligned the following reafon, * ‘I'hat as by the
“a&l of 1758, parol gifts of flaves are void, and by
¢ the decilion of this Court evidence of a parol
¢ gift is inadmifiible ; the judgment of the Diftrict
Court ought to be reverfed.

8s
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PENDLETON Prefident, after ftating the cafe,
delivered the refolution of ‘the Court as follow,;,

In Turner vs. Turner,® the plaintff claimed
under a parol gift, and the court below admitted
evidence of fuch gift, which this court adjudged
could not be admitted, under the aét of 1758

Although, under that act, the parol gift did not
pafs the property inthe flave Nan to Ruffel, yet
this pofleflion of more than five years in Armfteads
lifetime, barred the title of the latter, and prevent-
ed his power of difpofition by his will; more efpe-
cially in this cafe of a donz fide purchafer from the

‘poflefflor.

| The Supersedeas is therefore unanimoufly denied.
¥ Wash. 4

SKIPWITH,
against

-CLINCH.

HE queftion in this cafe was, whether this

Court upon affirming a2 decree of the High
Court of Chancery pronounced on a motion upon
a forthcoming bond taken on an execution iffued
upon a decree of that Court, can give ten per ct.
damages againft the appellant for retarding the ex-
ecution of the decree?

Wickuam & WarDEeN for the appellee. Altho
there is no afl of Affembly which gives damages in
exprefs words, yet they may be allowed in confe-
quence of the aét which gives the fame executions
npon decrees in chancery, as upon judgments in
ceurts of common law. Rev. code. Becaufe that aé&t
declares that the fame proceedings may be had upon
fuch executions as upon thofe iffued from the courts
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ot common law; and therefore, as damages is one of
thie confequences of an appeal from a judgment of
a court of common law rendered on a forthcomin
bond, it follows that they may allo be allowe§
upon an appeal from a decree in Chancery upon
fuch a bond.

Ranporeru contra. That act only relates to
the proceedings upon the execution whilft they are
going on under the controul of the Court of Chan-
cery; and does not extend to the proceedings in
the appellate court; which is a feparate jurifdiéti-
on, and whofe proceedings are entirely extraneous
and diftinét from thofe of the inferior court upon
the execution itfelf. Of courfe the declaration, in
thata&, that the fame proceedings fhall be had upon
the execution as upon thofe iffued from the courts
of common law, is to be underftood of the proceed-
ings had in the inferior court itfelf; and not to
thele which are tranfalted in the court of error.
This argument reccives addicional weight from the
confideration that the damages are a penalty, and
therefore exprefs words aie neceffary in order to
create them. Confequently as there ave none fuch
in the act, they connot be allowed by the Court.

-

Cur odv. vule.

PENDLETON Prefident, Delivered the re-
folution of the Court as follaws: This is an ap-
peal from the High Court of Chancery for the
gmount of a forthcoming bond, taken by the fheriff
on a writ of fleri facizs, iffued from that Courg
upon . decree for the pavment of money. The ap-
pellant made no objeliion to the decree on the
forthcoming bond in the Court of Chancery, al-
though hc appealed from it; nor has he attempted,
here, to thew any error in the record; and none
is difcovered by the Court. Thcrcf‘ore the decree
isaflirnied. Buta queftion ozeors, whether the legal
darnages oughit not to be awarded, in confequence
of tlic afhirmance, asis done on coiuinoi law iu_dg—
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ments, upon fuch bonds taken upon common law
executions? It cannot be doubted but there is the
fame reafon for giving damages on this appeal
and in all appeals from decrees for payment of mo-
ney, as on one from a judgment at law of the {ame
fort; but in general the aét permitting appeals in
chancery does not authorize the awarding damages
as it does in common law cafes, probably becaufe
chancery caufes generally depend upon cemplex
and difficult queftions, the principles of which ought
to be fettled by the fupreme court; and therefore
appéals in thofe, f{eldom praticed merely for de-
lay, are not difcouraged: this, or fome fuch reafon,
occafioned the diftinétion, and not becaufe chan-
cery courts do not decree penalties; for I do not
confider thefe damages as a penalty, bLut as a re-
tribution for the extraordinary expence and trou-
ble'cf the party in defending the appeal, not allowed
in the bHl of cofts. Altho the law does not allow
damages in chancery cales in general, yet there
are no negative words in the act to reftrain them,
but it leaves them open for allowance in particular
cafes authorifed by the Legiflature: and fuch a cafe
I take the prefent to'be. By the execution law of
1793 {cét 53, parties are allowed to fue out common
law executions upon decrees in chancery, and of-
courle a fier: facias upon a decree for money in
the prefent cafe: which execution the law declares
fhall be executed and returned, and have the fame
operation and force, to all intents and purpofes, as
fimilar procefs at common law. The law has not
limited the operation, nor drawn theline where it
is to ftop. The court cannot draw that line, but
is of opinion the operation muft continue through-
out, till the money is paid; and award the dama-
ges as part of ¢hat operation.
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WILLIAM ALEXANDER, &c. Appellants,

against

ROBERT MORRIS Appellee.
WILLIAM ALEXANDER, Appellant,

against

ROBERT MuRRIS, Appellee.
Wn. ALEXANDER, & Co. Appellants,

against

JOHN TAYLOE GRIFFIN, Appellee.

WILLIAM ALEXANDER, Appellant on
behalf of himfelf & Company,
against

J. T. GRIFFIN & R. MORRIS, Appellees.
ALEXANDER J. ALEXANDER, Appellant,

against
J. T. GRIFFIN, R. MORRIS, W. ALEX-
ANDER, GEORGE GRAY, & E. M‘NAIR,

Appellees.

HESE five fuits, which are appeals from

the High Court of Chancery, are {o inter-
woven with each other, as in truth to conftitute
different points in the fame caufe. '1he general
hittory of which, as colle€led from the various bills
and an{wers, is as follows.

Robert Morris alledges that, in 1783, over-
tures were made to him by the Farmers General
of France for a contra&t for Tobacco. That de-
licacy prevented him from purfuing the fubject,
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Aledanier,  he having received information; from Jonathan
Mo;:i}:,'&c, Williams (the fon-in-law of William Alexan-
fwmgs | der,) that they had made a contraét with the
A fatior, in- Farmers for iuppl}_'mg them ,}mth I‘otaacc.o.
debted to his Lhat this information, though incorreét in its
principal at  full extent, terminated in Morris’s affociating
the time, can-. himfelf with Williams and William Alexander in
ot feil the o nira@ for 15000 hogfheads per annum, for
property of 8 ’ . , - ~
the principal, three years, to be furnifhed to the Farmers Gene-
to pay indorfe ral. That afterwards, in January 1735, a con-
ments in the ¢raét with the Farmers General was propofed to
;ﬁacgréfwf his Robert Morris; which he Fonﬁrmed in April
Nor can a fac. 1783, for the fhipment of 60,000 hegfheads of T'o-
tor buy up the bacco in the years 1785, 1786, and 1787. That
debts of his  Willtam Alexander was to have a fhare in this
Pl’mcfifal atan goneralt, butits rate was not abfolutely fixed,
:’fﬁg Ic?tefl?g d though he entered upon the purchafe of “Fobae-
for the nomi. €0, with Robert Morris’s funds, and continwed
nal amount;  therein, until the 6th day of July 1786 ; when he
but in fucka Robert Morris took upon him{elf the great lofs fuf-
Ziﬁ;}éimgw_ tained in the thipment of 2000 hhds. whichhad been
ed what heac. ‘hipped upon an experiment, and agreed to give
tually paid,al William Alexander a dollar per hogshead for the
though the pur. 60,00 hhds. befides a certain commifiion, charges
caale was and allowance to fub agents. That Robert Morris
made after the .
Yuctorace haq turnifhed neceflary funds to a large amount ; but
ceafed,?\ndthe William Alexander failed in his part of the con-
principal had traé, whereby Robert Morris’s credit was ruin-
brought fuit e and himfcif impoverifbed. That Willianr A-
rozage‘*ii-:’;;:s lexander [peculated with Robert Morris’s funds,
tzken Efter an and made great proiits to himfelf. That among
appeal from  the acquifitions, made with the funds of Robert
ar interiecu- — Morris, were upwards of 56,000 dollars in miili-
"}’1’?’ deciee in - py certificates, depofited by John ‘T'ayloe Griffin
chancery may “yqe
be read upon OM account of a loan made by William Alexander -
the hearing of to the faid Griffin'by the exprefs direftion of Ro-
the appeal, bert Morris himf{elf, on whofe proper account the
- -tranfaction was. That William Alexander has
refufed to account, and pay the balance due to
- Robert Morris, and to deliver to him the certifi-
cates aforefaid, of which Robert Morris is

the owner. Wherefore Robert Morris prays
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that William Alexander may be compelled to pay
the balance and deliver the certilicates.

On the other hand, William Alcxander infil's
that Lis credit and influence greatly contributed
to the promotion of the contrait with the Far-
mers General; and, if Robert Morris had not di-

verted the funds advanc.d by them, to other pur-
poles thua thofe of the contra& the bulinefls
mizht have been perfected with great advantage.
T hat, in the fettlement of his accounts, he is en-
titled to credit for various articles, the moft pro-
minent of wiich are 1. A dollar per hogshead on
20,00> hoglheads, which Robert Morris was at
liberty to thip to the Farmers General under a
permiffnn given fubfequently to the contraft in
April 17255 but which were never fhipped. 2.
Counting houfe expences, 3. The cargo of the
Ship Maryanne. LThat heis alfo entitled to re-
ain the certificates of John Tayloe Griffin, they
having been fold to indemnify William Alexander
whilz ne was a creditor of Rober Morris, for his
indorfements on certain bills of exchange drawn
by Robert forris, and pretcfled; and. that A-
lexander John Alexander was a purchafer of fome
in farisfaction of one of thofe bilis. That Willi-
am Alevander is aifo entitled to a difcount for
110,000 dollars in the notes of Robert Morris,
wmdozled by John Nichoifon, or of John Nicholfon
idurfed by Robert Morris.

'The “'ourt of Chancery decreed in favour of
Robert Morris; and thereupon Alexander ap-
pealed to this Court. \

Hay for the annellant. Alexander was enzitled
to a2 com wilion of a dollar per hogfhead on 80,000
hoz hizals, hecaule the farmers general had agreed
to take that quantity, and it was the failure of
Morris’s funds which prevented his compliance
with the agreement. Of courfe, as the difappoint-
ment arofe from his own delinquency, his agentis
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not to be prejudiced thereby; but fhould have the
fame compeniation as he would have been entitled
to, if the agreement had been carried into effeét;

efpecially, as the money advanced to Morris, -by

the Farmers.General, would have enabled him to
carry the contracl into complete effe€t; i he had
managed it judicioufly. ‘L'he boulebold expences
were incurred for the benefit of the fadtorage, and
therefore. under the agreement, cught to be borne
by Morris.  The contract with Grifhin was made
out of Alexander’s own funds, and Mor-is was
only to have the tobaeco, if paid: The certificates
were pledged to Alexander himfelf, «vd-confe-
guently he alone was entitled to them; bat, if not,
ftill he had a lien on them for the balance of his
account Cowp. 251; and, as payment of the bill
endor{edby him was demanded, fome fuits brought,
and others threatened, he was julifizble in felling
the certificates to pay the bills, Part of the certi-
ficates were bought by John Alexander, who was
an innocent purchafer, and confequently entitled
to hold them. In any event, Alexander is only'
tiable for the value of the certificates, when fold,
and Morris is not entitled to a decree for the cer-
tificates themfelves, or for their prefent value.
Graves vs. Groves, 1 Wash. 1. But be this as 1t
may, Alexander was clearly entitled to difcount
the notes of Morris, at their nominal value, againft
the balance in his hands; for, if he owed Morris
on the account, and Morris owed him on the notes,
the one ought to be a set of againft the other;
which argument is the fironger, as there could
not be any pretext of a truft, at the time the notes
were purchafed; for the fadtorage had long before
ceafed, and the tranfactions between the parties,
had all determined.

Carr and RANDOLPH contra. Morris never was
authorifed to fhip the additional 20,000 hogtheads
in the year 1788 ; for, by the terms of the corref-
pondence and agreement, they were to be fhipped
within the fame periods as the firft-60,000 were;
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that is to fay, within the year 1785, 1786, 1787:  Adexauder, .

and'the evidence clearly proves that Alexander
could not thip them within that pericd, although
furnithed with ample means for the purpofe. Itis
‘therefore prepofterous to demand compenfation
for a {ervice which he could not perform. Befides,
if it were otherwife, the moft. which could be de-
manded would be damages for breach of the agree-
ment, and:not a full commifion upon the whole ;
becaufe, in faét, he has not doné the fervice, tor
which it would have been payable. The houfhold
expences were chiefly incurred for bufinefs, carri-
ed on by Alexander on his own account, indepen-
dant of the fadtorage, and therefore he ought to
bear them. The advances to Griffin were out of
Morris’s funds, and the contrat exprefsly made on
hie own account, at his.owa requeft, and in con-
fequence of his own treaty. Of courfe, Alexan-
der could have no right to them, upon the ground
of the contradt. Nor had he any jull pretence for
{elling them ; but the alledged {ale, was altoge-
ther ' unauthorifed and illegal, For he did not
acquire them in the courfe of his faftorage, but
merely as the friend of Morris, upon a tranfaction
entirely out of the line of the fattorage. But, if
it were even otherwife, ftill that did not authorife
the fale; becaufe it was unneceffary. For there
was no judgment againft him; and no cafe proves
that a factor can fell the property of his principal,
before actual damage, upon a mere apprehenfion
of poflible danger. Befides, he was aétually a debt-
or at the time, and had not only refufed an in-
demnity, but declared that he would not retain the
tunds in his hands. "L'he fale therefore was clearly

illegal ; and Morris is entitled to the certificates’

them{elves, which rémain in {pecie, andto the value
of the reft, at the time of the decree Reynolds, vs,
Waller, 1 Wash. 164, Wilson vs Rucker, 1 Call,
500. Which cafes prove a difference between a
contradt for certificates, and a right to a particular
{et of certificates. 'The firft, from its very nature,
being the fubjet of damages, the damages ought
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to be according to the period when the breach ac-
crued; but the latter being the f{pecific property
of the owner, he may aflert his right to it where-
ever hefinds it, or the value, in cafe of failure to
deliver it; which is the {tronger, when it is con-
fidered that if trover or detinue were brought, the
value would be fettled, at the time of the verdial.
John Alexander’s claim will form no exception,
1 Becaufe the purchafe itfelf is fubverted and over-
thrown by all the teftimony in the caufe; for the
very bill with which it is alledged to have been
bought, is proved to have been retired into Lior-
ris’s own hands, before the date of the alledued
purchafe. 2 Becaufe the cafe of Wilson vs Rucher,
1 Call, 500 proves that the true owner may pur
fue the certificates into the hands of any holder,
although that holder be an innocent purchafer,
without notice. Alexander cannot difiount the
notes of Morris, at more than he paid for them,
either zgainit the certificates which remain in {pe~
cie, or againft the value of the refidue. Not againft’
the firft: Becaufe a difcount can only be againft
things of the fame kind, and due in the fame right,
Ayliff. Pand. civ. L. 573. ¥ Dom. civ L. 491 I1X.
6 Bac. abr. 135, 137. Not againft the {econd:
1 Becaufe a truftee, or one ftanding in a fiduciary
chara&ter, will not be allowed more for compositi-
ons than he attually paid for them: which 1s not
grounded merelv on the notion that he 1s rransac?-
zng for the benefit of the truft, but upon the prin-
ciple of u#:lizy alfo, in order to remove the temp-
tation to injufllice through the hopes of retaining
the fund, until the decline of the principals affairs
fhould bring down his papers to an under rate. 2
Fonb. Eq. 191, Ld. Kaim's Princ. Eg. 24, 176.
Nor does the ceasing of the truft, as it is called,
alter the rule. according to the argument on the
other fide: Becaule that would tend to en-
courage mifconduct, as the agent would have
nothing to do, but to fell the property, and then
claim rights which he could not have pretended
to before. ILtis noanfwer to fay that the principal
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in fuch cafes fuftains no injury. 1. Becaufe, inde-
pendernt of the bad tendency of it, the creditors of
the principal have an intereft in the fubject; for the
wruftee is, in confcience, bound to yield it up for
their benefit; and therefore cannot for the fake
of his own intereft, drive them through defpair,
to take lefs than the amount, Fraenc. Maxims
9, 64, 65. Which applies with more force here,
where a fuit was aétually depending, and the
fund under the controul of the Court. adly.
Becaufe the depofition of Cottinger proves the
notes to have iflued on an illegal confideration ;
and therefore equity will not oblige Morris to
allow more than was advanced upon them.

Wickuaminreply. Cottingers depofition was
taken after the appeal and therefore cannot be read
at this time. None of the Englifh cafes upon the
fubjet of difcount, refemble this; and thofe ftated
by Lord Kaims, were fanciful ones of his own
creation. Tobacco may be difcounted againft
money, and money againft certificates, then why
not notes againft certificates? For money and
‘Tobacco, or money and certificates differ as
much, or more, in their nature, than certifi-
cates and notes.  The pendency of the fuit, at
the time of the purchafle of the notes, does not
alter the cafe; and, as the property of the notes
was in Alexander, he was entitled to all which

they would command; that is to fay, to the fum

for which they iffued, unlefs any payments can be
proved. ‘Therefore, he ought to have credit for
their full amount.

Cur adv. vult.

PENDLETON Prefilent, Delivered the refolu-

tion of the Court, as follows

In thefe voluminous and complex cafes the’

Court have taken up the points difcuffed dittin®-
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ly; and will occafionally ftate the papers and cor-
rcfpondence, applicable to each quettion as they
thall occur.

The trafaétions, between the parties, took rife
from an agreement in November 1783, between
Mr. Alexander and Jonathan Williams; by
which they agree to be j.intly employed in fup-
plying the tarmers General of France with To-
bacco ; each to fupply 100,000 livres for the pur-
pofe. Alexaunder to come to, and fettle in Vira
ginia, in order to buy and {lup the Tobacco; and
Williams to fectle in France, to do the bufinefs
th-re; Neither was to charge for his lebour ;
but to be allowed all neceflary expences of houfe-
keeping, travelling, clerks &c. of which, their
refpeftive books «ere to be evidence. Alexan-
der was empowered to take in a partner in Ame-
rica; and, in March 1784, aflumed Mr. Morris
as a partner, one third conccrned in the agree-
ment ; and all extenfion, or alteration, which
might take place was to be by common confent:
Morris to have a third of gain, and bear a third
of lofs, but to have no allowance for services, ex-
cept actual expences incurred.

Morris, thus introdaced, made a new contrat
with Le Normandj Receiver General of the finan-
ces of France, for the delivery of 60,000 hogi-
heads of Tobacco, in the yeurs 1785, 1786, 1787;
for which he was to receive 36 livres per hun-
dred, to be paid to the Bankers Le Couteulx & Co.
retaining two livres per centum to reimburfe a
million of livres, which was to be immediately
advanced to Morris. Under thefe contralts Mr.
Alexander continued to purchafe and fhip ‘I'obac-
co until July 1486. In the mean time, a lofs
having been fuftained in the fhipment of 2000
hogfheads, from the high price in Virginia, Le
Normand permits Morris to thip 20,000 hogfheads
more than the 60,000, within the limitted time of
three years: Morris to be at liberty to fhip them, if’
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convenient; Le Normand bound'to take them. July
the 6th 1786, Morris and Alexander enter into a
new agreement, which reciting the contract with
Le Normand, in January 1785, aund that Alex-
ander had been employed to fuperintend the pura
chale and fhipment of Tobacco on terms to be af-
terwards {ectlud, proceeds vo fettle the terms, as
follows: All Tobacco purchafed by, or under the
orders of /Alexander, fince Oétober 1784 till the
completion of the contru&t with Le Normand,
were to be on the account and ritk of Morris: and
Alexander was to account for thote, as well as
for all gain on the fales of Tobacco purchafed,
anl commititions on purchales made for others:
In confideration of which, and as a recompence
for his great abilities exerted, and to be exerted,
Morris azcees to allow him, over and above all
commifions co b agents and charges. a dullar
o hogthead for every Togfhead which had been
or inig'it be thipse ! to France, 1n confequence of
tie contracts asorelaid; and vo allow hin 21 per
cent on all tobuceo purchafed, and not fent to
France. Alcxander, to retain all profit made by
him, by f{peculations in miiltary certificates, or
otherwife.

Under this agreement Mr. Alexander has cre-
dit for his dr llar on 60000 hhds. al*ho fo many were
not fhipped before the end of the year 1787: But
his firft claim difcufled is for 20,000 dollars for the
tobaceo which Mr. Morris was permitted to fhip, if
he chole, and did fo within that year; tie agree-
ment between Morris and Alcxander, is in terms
confined to the contradl for the 60,000 hhds, by
ref rence to that contradt for its date ; and chough
both knew at the time that viorris had permithon
to add the 20,000 hhds, there is no reafon to pres
fume they meantto treat ofitat all: Their filence,
with that knowledge, is oppofed to fucn prefump.
tion. It was optional with Morris and it was pre-
carlous, whether it could be procured in time in
addition to the 60,000: Bofides it being fubftituted

G
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to recompenfe a lofs in the 2000 hhds. borne by
Morris, and producing a lofs in itfelf, inftead of
a recompenfe, upon Mr. Alexander’s own princi-
ples, his claim is unfounded, as he would receive
the reward for getting rid of a lofing bargain, in-
ftead of yielding a beneficial intereit. Altho the
agreement did not extend to the 2000 hhds. yet
the correfpondence thews that Moriis meant to
allow the fix fhillings upon them, if they could be
fhipt in time to entitle him to the profit; and to
fuchintention, the ftimulus to exerticn, ‘¢ increale
my profit and your commissian,” refers: It could
not be purchafed; Morris loft the profits; and
Alexander’s demand of reward, for what he could
not do, is unreafonable. Hints are given, as if
both knew that the tobacco would be received in
1783, a fa& not proved by any document, and
contradicted by the event. Morris made an effay,
in that year, to dilcover if it would b= received.
The difcovery was unfortunate. Much labour
was employed, in argument, to fhew, on one fide,
that Morris did not {upply funds fufficient: and,
on the other, that Alexander mifapplied the funds
furnifhed to his private {peculations: Neither is
fatisfactorily proved: For altho Alexander fre.
quently recommends it to Morris to keep him fup-
plied, he never ftates that he loft a fingle opportu-
nity-of purchafing, for want of them: The accounts
fhew that there were always confiderable balances
in the hands of him, and of his {ub agents; and th»
they confifted mofily in facilities and not {pecic,
thole appear generally to have anfwered the pur-
pofe: 1In the few inftances where {pecie was re-
quired and tent for, 1t was furnithed: The deten-
tion of the meflengers, a few days, only proves
that the difficulty of procuring, and Morris’s anx-
iety to furnifh, the {pecie. On the other hand,
the court difcover no proof of Alexander’s having
ufed the funds for his private {peculations. The
true caufe of difappointment appears, from Alcx-
anders letters, to have been at firft the high price
of tobacco; and afterwards the fcarcity of that
’ Ga
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commodity ; of which his ftrong expreflions, #bat
it could not be procurcd by the aid of the best funds
of Heaven and earth, are the moft conclufive evi-
dence. Upon the whole, the Court is of opinioen
that this claim was properly rejected by thé Court
of Chancery. !

The f=cond claim is for about £ 1700 for houfe-
hold, or countinghoufe, expences. T'his is found-
ed on the agreement between Alzxander and Wil-
liams, wherein it is {hipulated that fuch expences
of houleke=eping, travelling, clerks, &c. thould be
allowed ; but which does not apply to the prefent
contra. By the agreement between Alexander
and Williams, as firlt entered into, both were to
devore thzmiflelves to that bufinefs only; and to fet-
tlz, one in Virginia, the other in France for car-
rying it on:  Neither was to charge any thing for
his labour, but their whole expence of living
ws to be a comaon charge: VWhen Morris was
taken in, however, a diflcrent language is ufed;
no mention of houfekesping, clerks, &ec. is made;
but he was to be allowcd for allusl expences incor-
red. 5o, in tae agreement between Morris and
Alexander, charges urc to be allowed over and
abuve alarge falary, and commiflions to fub agents.
T'he two auditors, who adjufted the accounts,
well underftood the common acceptation of charges
1 a mercantiic coutract of this {ort, to comprehend
oniy reul expences paidin the purchafe and {aipment
of tobacc; fo much they had allowed in the cofts of
tobacco; and therefore they properly rejected the
whole claiin of £ i700, including thofe, and other
improper articles. On this point, therefore the
Couart alfo approve il decree.

1lie thivd claim is for the lofs of the tobacco
thisped in the Maryanne, and the expences on that
occzficn. T'he depofition of Eddins proves, thatthe
lofs was occafisned cither from the infufficiency of
the sb/p, or the bad conduct of the captain and
seamen ; and Mr. Alexander mult bear it, as owner
of tie furmer, and aufwerable for the latter, On
this point the decree is alfo approved.
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Alexander,  'We come then to the fourth, refpeting Griffins
Norr{iz;; . Certificates, from which Mr. Alexander 1mfifts to
"wemws _ bedifcharged, on accounting for the price at which
he fold them, amounting to £ 2571 7 13, which
fale he juftifies under his contract with Griffin in
July 1787, by which he was empowered to fell
them for what they would fetch, to be applied to
the purchafe of the tobacco, as a fecurity for which

they were depofited.

The whole correfpondence from March 1786
to May 1788, fhews that it was Morris’s‘money
which was advanced to Griffin; the fecurities his;
and the delays in felling the certificates, were by
his confent: And why Alexander thould complain
of Morris’s having finally fettled with Griffin,
without confulting him, is not conceived, unlefs
he meant to have added a heavy penalty upon Grif-
fin, to his other gains of that fort.

On the 3d of May 1788, Morris wrote Alexan-
der that he had fettled Grifin’s debt, and defired
him to deliver Griffin all fecurities and depofits
taken of him. John Richards and Alexander K.
Marfhall prove Griffin’s demand, and Alexander’s
refufal; and the latter adds that Alexander {aid he
retained them as his property, and that Griffin
faid he fhould hold Alexander refponfible for the
certificates. Alexander’s letters to Morris, of
May 1ft and 6th, ftare, that he retained the certi-
ficates as an indemnity againft Morris’s protells ;
and for the fame reafon he refufed to transfer
vouchers for the outftanding debts, butfaid he was
ready to do both, on having thefe protefts produc-
ed, cancelled or him{elf difcharged. At thattime
the certificates wer= all in his hands, the fale of
which he did nat commence until the 16th of May:
and we come to confider whether thofe fales were
jultifablc?  Tha- the certificates were the fpecific
propeity of Morris, in the hands of Alexander as
his agent, is unqueftionable; and that anagent or
factor may resain fuch property, as fecurity for a
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debt due, or as an indemnity againft engage-
ments for the principal, is alfo clear. But whe-
ther he can fell fuch property, depends on the cir-
cumftances of each particular cafe, inducing a ne-
c. fiity for 2 fale to anfwer thofe purpofes; and the
circumftances ought to be ftrong, where, as in the
prefent caft, the {ale was forbid by the proprietor.

‘I'he general principle laid down by Lord Man{-
field, in Drinkard, &c. vs. Goodwen, Cowp. 251,
is that a faor, ,who receives cloths and is auzho-
rised to sel] them, makes the buyer debtor to him-
felf, and tho he is not an{werable for the debt, he
has a right to receive the money, his receipt dif-
charges the buyer, he may compel payment by
fuit, in which cafe the buyer could not defend him-
{:if by thewing that the principal was indebted to
him; for the principal can never fay thas, but
where nothing is due to the factor. The circum-
ftances there were very ftrong, the fattor when he
became fecurity {tipulated that the money borrow-
ed fhould pafs through his hands to the principal;
a clothier who was to fcnd his cloth to fell a5 usu-
al, for his {ecurity: But, in the prefent cafe, the
file of thefe certificates was not within the ordina-
ry agency of Alexander. ‘L'hey were depofited as
a pledge for Morris’s money advanced, and fubjeét
to his controul. He did nnt eutboris:, but forbid
the fale; and it can only be jultified, if at all, by
fhewing that money was then due to the agent, or
tivat a {ale was neceffary to exonerate him from his
engagements for Morris,  That Alexander was
not a creditor-at the time, but a debtor to upwards
of /7 6000, appears from the account fettled; and
Jic muft (hew that his engagcments required it, in
ovaur to juftify the fule.  I'hebills really paid are
charged to Morris in the accounts fettled, amongft
which 2ve Mr. Alexander John Alexanders; which,
in his account current March 28, 1788, he charg-
esto Morris, with the intereft and charges, amount-
ing to £ 2191 3 7 currency, atthe foot of that
account he ftates a Lift of bills returned and unfet.
tled, amounting to £ 3600 fterling, a fum nor
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equal to the balance he owed; and would not Juf-
tify a fale of the certificates, even if he had been
prefled for payment, whichis not hewn. Whether
thefe bills have been fince paid by eithér party, or
were endorfed by Aleandtl, does not appear,
except that Morris fays in his anfwer, that Alex-
ander has paid part of them, whichis credited to
him in the account fettled. If they are yet out-
ftanding, "and were. endorfed by Alexander, he

~ought to be indemnified by Morris againft theém.

No other protefls appear, except thofe on which
judgments have been recovered by Stott & Donald-
fon ; which_ judgments Mr. Morris fwears in his
anfwer to the laft bill he pzid to thofe creditors in
1793, and took an affignment of the judgments, on
which he ought to give a releafe to Alexander,
which will amount to an: indemnity of the bail.
There not appearing then any prefling neceflity
for a {ale of the certificates on account of thofe
protefls, Aleéxander had no power to {ell; but
ought to be confidered as having retained them,
and to be made fo accountable. For, tho depofit-
ed with Gmy and M*Nair, there feems to be no
queftion but they are to be {pecifically delivered,
on thofe defendants bcn g indemnified as bail for
Alexander, at the fait of Stott & Donaldfor. As
to the balance, Alexender is, by the decree;, to
rocure and transfer ftock of eqaal value, or com-
penfate for the lr prefent value, tobe fettled by a’
jury. This is o"je€ted to, and it is urged that the
pch they fold fo-, or the real value, at that time,
ought to be the rule. After reafoning by analogy
to the caf¢ of trover on one fide, and detinue on
the other, which did not fupport the objelion,
fince Morns had the option, which of thofe fuits
he would commence, the counfel recurred to cafes
in this court. Graves vs Groves was a contraél to
deliver, on a fixed day, certificates of a certain
defcription, but no specific paper; and the princi-
pal reafon, for fixing the value at that day, was,
that Groves was not afterwards obliged to take
the paper if depreciated; and therefore ought not
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to have the gainby their rife:  But this is not the
cafe of property in {pecific paper; which remains
at the rifk of the proprietor, for gain or lofs; and
{6 it was determined in the cafes of Reynolds vs.
Waller, andliilson vs, Rucker. In both which,
the value, at the time of the recovery, was the
rule. Of this refponfibility Alexander was warn-
ed before the fale; and any hardfhip in the cafe,
he has brought on himfelf, by his own mifconduct,
On this point therefore the decree is alfo right;
as-is the difmiffion of the bill of Alexander John
Alexander, as his protefts were given up and charg-
ed to Morris before the fale, when Morris cealed
tobe his debtor, and he became a creditor of Wil-
liani Alexander & company only.

We now come to the laft point, whether alex-
ander fhall be allowed to difcount the notes of
Morris and Nichoifon at their nominal value, or at
the price which he paid for them? T'he latter is
the decree, and that price to be fettled by a jurv.
The queftion is important in value, but the only
difficuity is to decide between two men, both of
whom appear to have done wrong, on which of them
the injury fhall fall. On the one hand it is impoffible
to juftify Morris, whetter his conduét proceeded
from his diftrefs, or an infatiable thirft for riches,
in coining thefe miilions of notes, tocirculate un-
der a promife to redeem them at full fpecie value,
v-hich he muft have known he would not be able
todo; and that the world would be thereby deceiv-
ed. According to his account however mankind
was not wholly deceived; they got into circulation
by his lepofiting them, in heaps, for money bor-
ro.=d, \nd their value to him was what they
would lc 1 for. And thofe fales gave a tone to their
depreciation from time to timc, as a rate at which
they were generally pafled between individuuls,
Cf thefe depoﬁts and fales we have no account,
till 17¢5, when fome were depofited at two ﬂnl-
Bings in Lhe pound, and which fold afterwirds, in
February 1797, at 12 cents, fomething lefs thuu
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nine pence; at which rate Williams purchafed ag.
leaft 64.000 dollars of the notes now offered in dif-
count; for that they are the fame notes appears
from a comparifon of three lifts, one by each of
the brokers Amridge, and Bildle, and the other
by Alexander, all agreeing, fo far as date, num-
ber and fums. L'he value Williams paid for them
appears i1 Biddles depofition. Lfe received them
in exchange for old notes, which were fold forlefs’
than the new ones, and he paid Biddle one cent
per pound for the difference, :

Here it may be neceflary to obferve thatthe
court allow the depofitions to be read, tho taken
after the decree and appeal, fince they relate to’
the. fubject of difcount; as to which, the fuits are
to-be confidered as yet depending in the Court of
Chancery, of which Morris ought not to be de-
prived, by the appeal having been granted before
the final decree. The commiffions were properly
awarded, and the depofitions taken in prefence of
the attorney of Alexander. :

‘Having ftated the fituation of Morris, what is
that of Alexander? After fuits depending near 10
vears, and the accounts between the parties are
adjufted,. he is found to be a fair debtor to Morris
in alarge fum; upon which he buys up thofe notes-
at about nine pence in the pound, and claims a
difcount for them' at twenty fthillings, Was he de-
ccived by the import of the notes? William Mar~
fhals depofition fhews his opinion of the value of
thofc notes in fummer 1797; when he declared
that he did not poflefs, nor would he be concern-
ed with, one of them; and advifed Mr. Marfhall
not to be concerned with any more: Or is he in-
jured by being allowed the {pecie he really paid,
as if he had paid that to Morris? It is believed -
that the widows and orphans fpoken of, and all
others, holding Morris’s notes, would be glad to
be fo paid for them. '
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In 6th Bacon, 137, it is faid as in cafe of Bank- « Alexander,

ruptcy the debt clatined wo be let off muit have ex-
i't¢d at the time of the bankru,. . cy, foin otdber ca-

ses it mwt pe in cxiltance at the time of commenc-
1. g the fuit ; for which he reters to the 3 Term rep.

359, 2 Bur. 122: Which s furely very reafonable,
1= being improper for a debtor afwer juit, to trump
uo claims azainft his creditors in order to difcount
thein, eipe ially when purchafed at an under rate.
The countfel aware of tnis, and that this is the cafe
at law, claims the ditcount as an equity, and juf-
tifies the advantage gained in the purchafe)| as a
balauce for the lofs in the certificates, Mr. Alex-
ander’s opinion of that lofs, may jultify his mora-
lity in the attempt; but the Court-having decided
that the claim of Morris to the certificates is juft,
and that the lofs if any was occafioned by Alexan-
ders own fault, that lofs can give him no equity to
extend the value of his difcounts.

Upon the whole, the Court is of opinion that
the decrees are all right as far as they go; but that
Morrig’s recovery ought to be fufpended, until he
fhall releafe tbe judgments of Stott and Donaldfon,
and indemnify Alexander againft the outftanding
bills, if any indorfed by him, or allow him credit
for their amount: And, with this direftion, the de-
¢rees are affirmed, with cofts.

TOMLINSON
againft

DILLIARD.

FYYOMLINSON and others brought a bill a

S gaiit Dilliard in the High Court of Chan-
eéry ftating, that the plaintiffs arve, fome of them,
thz brot herq and fifters, and the reft defcend.

ants of the brothers and fifters of Benjamin Tom.

vs
Morris, &,

By the alt of
1792, the per-
fonal eftate is
diftributable 2
mong the per-
fons. entitled
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linfon'deceafed. That the {aid Benjamin Tom-

“linfon died February 1. 179}, leaving a will,

whereby he gave his wife, Nancey Edloe Tom-
linfon, one moiety of a trac of land in Greenf-
ville county, in fee fimple; together with the ufe
.of the plantation, in Greenfville county aforefaid,
whereon he lived, during her natural life: And
then devifed as follows, “ Item, whereas my faid
“Wlfe appears to be pregnant at tms tlme, I glve
“all the reftand refidue of my eftate real and pei-
“fonal to fuch child or children as may be born
“from my intermarrizge with her; if ihe fhould
“ bring forth more than one, to be equally divi-
¢ ded fhare and fhare alike: If but one, I give
¢ the whole of the faid refidue of my efate to that
“ one, whether male or female, and to his or her
¢ (as the cafe may be) heirs forever.” That af-
ter the teftators death, the faid Nancey Edloe
Tomlinfon the wife was delivered of a fon called
Benjamin Edloe Tomlinfon; and in the year 1798
fhe intermarried with the defendant George Dilli-

‘ard:  That the praperty devifed to the w1fe in-
cluded all that, and much more tban the testator

received by ber.  1hat the teftator’s faid fon died
on the 3d September 1798, at about 18 months of
age, leaving the faid Nancey Edioe, his mother,
who was at that time the wife of the defendant
George Dilliard.  That the faid Nancev Edloe
Dillia rd furvived her fon the faid Beu]amm Ediee
Tomlinfon but a very thort time, and then died,
leaving the faid defendant George Dillard her fe-
cond hufband alive. That the plaintiffs are enti-
tled, under the acl of Affembly, to the whole ef-
tate real and perfonal of the faid Benjamin Kdloe
Tomlinfon, as he died an infant, and inteftate :—
But the defendant George Dilliard having obtain-
ed admmu’cratxon, ou. the eftate of his deceafed
wife, refufes to deliver it; ; and, therefore, the
bill prays a decree for the eftate.

The anfwer— Infits that the mother became
entitled to the flaves and perfonal eftate of the in-
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fant, at his death, and, confequently, that the de-  Tomlinfon,
fendant, asher adminiftrator, is now entitled there- Dfl‘L;rd :
zﬁ,en\lwthout being accountable to any perfon for™ | M

The Court of Chancery, being of opinion that
the mother fucceeded to the flaves and perfonal
eftate of the infunt, at his death, and, confequernt-
Iy, that the defendant as her adminiftrator was en-
titled to them, drcreed, that the bill fhould be
difmiffed withi cofts, From, which decree the
plaintills appealed to this Court.

Cavrr for the Appellants— The act of Affem-
bly is pofitive, that the perfonal eftate fhall go to.
the fame perlons, who are entitled to the real
eftate. Of courfe, none can take the perfonal
eitate, but thole who are. to fhare. the lands.
Therefsre, as the defendant is not entitled to
any part of the lands, he has no claim to the per-
fonal eftate. ’ h

 VW/icruan and RaxporLpH contra.— By the
a&t of 1785 there was no difficulty, for the relati-
ons on both fides were entitled. But this the Le-
gifiature thought was hard in the cafe of lands
only ; and therefore, as to them, they altered
the rule, where an infant died {vized. But this
was not intended to apply to thc cafe of chattels ;
to which the words defcent and purchafe do not
regulicly apply ; For they are continually fubjet
to change; and, confequently, the inconveni-
encies attending the attempt te afcertain which
of them came from his parents, and which from
other fources, are incalculable. The notion of
transfering the eftate back to the blood of the firft
purchuicr, was bottomed on the feudal fyftem ;
and therefore no longer to be regarded in this
country, where that fyftem is now wholly ex-
ploded. It is clear, that between the years 1790,
and 1792 the perfonal eftate was not {ubjeét to
thefe exceptions ; and the a(t of 1792 only meant
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to incorporate the old laws, without affe€ting, or
altering, their conftru@ion. Brown vs Turber-
wille, in this Court,* went upon the principles
contended for by us. If a contrary conftruétion
{hould prevail, there is no provilict. fur the eftate of
a deceafed infant, not derived from the father or
mother.

CALL in rep'v.  Asthe law is pofitive, the ar-
gwnent drawn from mere rules of conftrulion
will not be fuftained; becaufe that would be to
make the law tend to the rule, and nct the rule to
the law. The words, purcbase and descent, will
not produce the difference contended for; be-
caufe, 1f the word®' ‘descent,” be. confined in the
manner mentioned, it explodes the whole fyftem,
For that word is ufed throughout the flatute;
and the word, ¢ purchbase,” is not at all applica-
ble to perfonal eftate. It will not be diflicult to
take an account of the diffcrent eftates; as the
period of acquifition is {hort: and the will, the in-
wentory, or deeds, will always difcover it. The
Hlature, ty the a& of 1700, only intended to
add to the law of dectcents, ‘and meant that the
ftatute of diftrikution, fhould refer to both. If the
Legiflature had intended the contrary, they would
have declared fo; whereas, inttead of a declarati-
on to that effe®t, they merely amended, that is,
added to the law of defcents, leaviig the whole
to be confidered 2s one, and' the a& of diftritu-
tions to refer to it, as an entire fitlem. | he pro-
vi{o’s operate as exeeptions to the perfon, and not
to the efltate ; becaufe, the act firft conftituted ge-
neral heirs, and then excluded fome of thofe heirs
in a particular event ; leaving the reft to take the
eftate. In this view, the caic of Brown vs Tur-
berville, if it applies atall, is in our taveur; be-
caule, the argument, that the fiutuce would, up-
on our conitruction, be abfurd and contradictory,
asit would muke the eftate derived from the pa-
rents go differently from th.t derived from any

— P4
* 2 Call,




OF THE YEAR iBo:.

other fource, applies as forcibly in the cafe of
lands ; becaufe it is the provifion in the cafe of
lands, which we contend for; and therefore, if
the abfurdity exifts, it is in the law, and notin
our conftru¢tion. The ftrongeit argument againlt
us, which has ever occurred to me, is, that both
aéts were to be taken as one {y:em. But that in
faét proves nothing; becaufe they are two diftinét
aéts. That of defcents pafled firft, and the other
afterwards, But if they had been one adt, it
would have amounted to the fame thing; for the
lands would have been fubjet to a particular
courfe of defcent; and then it would ftill be a de-
claration that the perfonal eftate fhould go in the
{fame manner. Under every point of view, there-
fore, the decree of the Court of Chancery is wrong ;
and ought to be reverfed.

Cur adv. vult.

ROANE Judge. Inthe year 1587 the Legifla-
ture pafled an a&, altering the courfe of defcents.
This aét related only to lunds, and was part of 2
fyftem commenced with a view of conforming our
laws to the genius of our government, and abolith-
ing the feudal and monarchical principles derived
to us, therein, from the parent government of Bri-
tain. The great principle of the law was, to lofe
fizht of the ttock from whence the land defcended
{or in the feudal language, tbc blood of the first
purchaser ) and, confidering the perfon laft feized
as the ablolute owner of the land, to make that
will for him, in cale of inteftacv, which the natue
ral affeéti .ns of mankind authorize us to infer, he
would have made f.r himfelf: For inftance, the
defcent was ordained te the father or the mother,
in prefirence to collateral relations on the part of
the mother or father, as the cafe' may be. No per-
fon acquainted with the feclings of human nature
can fay, that this canon of defcent Wwas not con-
formable with the general policy of thatlaw; none
caa pretend that a father or mother is, in refpe&
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Tomlinfon, of the fon, a stranger, or that he or the would not
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have been preferred, 4y bim, to a collateral kinf-
man of the other line.

Thus the law ftood as to real property; and an
a& of the fame f{eflion adopted, by reference, the
fame canons, for the diftribution of perfonal eftate:
both laws were founded on the jufteft and trueft
principles, which ought ever to govern the Le-
giflature, until they forget that the fon was the
owner of the property; and that no human being
is more dear to.him than his father or mother.

In the year 1790, however, the defcent law was
altered, and it was enated, that where an 7nfant
fhall die, without iffue, having title to any rea/
estate of inberitance, derived by purcbase, or
descent, from the father, the mother of fuch infant
fhould not {ucceed thereto, if there be certain re-
Iations ({pecifying them) on the part of the father,
this provifion is reciprocated, to the cafe of land
coming on the part of the mother; with a faving of
the right of dower, and curtesy, as the cafe
may be, Every perfon at all converfant with the
law, will readily perceive, that the terms real es-
tate of inberitance, purcbase, descent, dower, and
curtesy, are wholly inapplicable to chattels, how-
ever adapted to lands: But I will pafs on, from

this argument, to others deemed of greater efficacy.

Habituated to refpe&t the Legiflature of our
country, I have neverthelefs no hefitation to fay
that this law of 1790 was anti-republican and ar.{-
tocratic; founded on falfle principles, and on a to-
tal derelition of the policy of the att of 1785. It
was anti-republican and ariftocratic, becaufe it
tended to keep up the wealth of families; and f{o
contravene the wife policy which annihilated in-
tails in 1776. It was founded on falfe principles,
becaufe it forgot that the infant was the csencr of
the property, and had refpect on/y to thofe from
whom he had derived it, who had parted with the
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intereft therein, and with relation to whom, onl/y, Tomlinfon
the mother or father, as the cafe may be, can be %

r ) - -7 i Diard.
confideecd as a firanger, and becaule it made a dii- ;
pofition for the infant, whichhe never would have e
mad: for himfell; and which the Legiflature did
not pretend to fet up, for thofe who were, theni-
felves, capable of difpofition.

This a& of 1790, however altho the aét of dil-
tributions. was then in the particular contemplati-
on of the Legiflature, and in fact amended by it in
another inftance, did not extend this proviiion to
the cale of chattels; and good reafon will prefent-
ly appear why it did not.

In 1792, the Legiflature revifed our laws. It
was the object of that Legiflature to fimplify not to
alter thofe laws; and in a cafe of doubtful con-
ftruétion, this acknowledged defign of the Legifla-
ture, wilibe permitied to have its weight.

In this {efion of 1792, an a&t was pafled, to
reduce into one, the feveral alls concerning de-
fcents ; incorporating, among the reft, the provi-
fion before ftated, of the aétof 1790 ; and a diftri-
bution law, of the fame f{eflion, referring to the.
aél juft mentioned, by iis #/1le, enalls that the fur-
plus of chattels thall be distributed, to the fame
perfons, and in the {fame proportions, as lands are
direfted to defcend in, by thataét:  And the pre-
fent queftion is, whether this reference adopts the
canons of defeents, as applicable to perfonal chat-
tels, only as a genersl tule, to be varied as other
laws on that {ubjed, and the nature of chattels in.
certain inftances may require; or eftablifhes them
as an universal rule, for diftributing chaztcls, com-,
prehending a/l cases, and adopting the aforefnid’
provifion, among the reft. .

The former conftrution involves us in no diffi-
culty whatever: ‘T'he latter prefents confequences .
which none can forefee or eftimate. '
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gation would enfue, from attemptingit. Ifit be
faid that flaves are more permanent and capable of
being identified, the anfwer is, that they ftand
upon the fame foot with all chattels, and muft
ftand or fall by a conftruétion embracing all.

A conftruétion befieged by fuch difficulties, and
unavoidably producing fuch confequences, is en-
tirely inadmiffible.

But it is faid that the words of the aét of 1y92
are explicit and muft prevail. Judge Backftone in
his pofition that the reason of the law is tobe con-
fulted even in oppofition to the letter, puts per-
haps a ftronger cale than the one before us. A mil-
chief of the common law, he fays,-was, that eccle-
fiaftical perfons let long leafes, to the impoverifh-
ment of their fucceflors. To remedy this the fla.
tute of Elizabeth was made declaring void a// leas-
ses made by ecclefiaftical perfons for longer terms
that three lives or 21 years. * Altho’ thefe terms
are as comprehenfive as the Englifh language can
afford, it was yet holden that this act dogs not
make fuch leafes void, during the life of the Bithop
&ec. as not being within the mifchief intended to
be remedied. To fay the leaft, the application of
this decifion to the cafe before us, will exempt
from the operation of the adt of 1792 all cafes hap-
pening after the decedent had attained 18 years of
age; for he was then teftable, and may perhaps
have adtually made a teftament. If then, in that
cafe, we wuft depart from the general rule laid
down by the a&, as not being within the mifchief
intended to be remedicd, we may, in all cafes, in
which it is equally inapplicable; we may withdraw
perfonal eftate from its operation altegether, for
the reafons already afligned.

I am confequently for afirming the decree.

FLEMING Judge. I have nothad a moments
doubt upon this cate. "1 he language of the adts
of Aflembly leaves no rcom for criticifm. ‘That
concerning the courfe of defcents excludes the mo-

* 5 Blasks Lom. ¥7.
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iher, in terms, from any fhare in the real eftate; Tomlinfon,

and that concerning diftributions, pafled at the
{ame feffion of the Legiflature, has declared., that
the perfunal property fhall be diftributable 1n th¢
fame manner, and go to the fame perfons with the
réal eftate. This fixes that the {fame perfons are to
take both eftates. It is in vain therefore, to urge
the confufion and difficulties which it is faid, muft
enfue from this mode of interpreting the law; be-
caufe the Court are bound down by its pofitive pre-
cepts, and have no difcretion in the matter. For,
whatever latitude a court may think proper to 1n=
dulge, where the expreflions are ambiguous, they
certainly have no right to do fo, when the words
are clear, but 1f inconveniences follow from a lit?ral
conftruction, they muft be redreffed by the Legifla-

ture, and not by the court; who are rot to torture.

the words in order to difcover meanings which the
legiflature never hadi; but are to purfue the plain
import of the ftatute, without regard to the confes
quences, Iam therefore of opinion, that the decree
Amuld be reveried, and the perfonal eftate diftributs
ed among the appellants.

CAR®ING1ON Judge. The principle of the
decree is equitable, as it extends to the mother a
proportion of the fon’s eftate; but it appears to
me to be repugnant to the pofitive direftions of
thelaw. The terms whereof are too explicit to ad-
mit of any latitude in the conftrulion; which can
never takeplace, but when the expreflion is doubt-
ful, and a {iri¢t adherence to the letter, might dif-
appoint the intention of the Legiflature; and, then,
the latitude is allowed to fupport, and not to defeat
the law. Such was the cale of Brown vs Turber-
ville, where, from the ambiguity of the expreflion,
there was danger of fubverting a great part of the
fyftem of defcents, which was evidently contem-
})latcd by the Legiflature; and, therefore toavoid

o great a mifchief, a liberal interpretation was
adopted by the court. But here, the law is ex-
prefled in terms too plain to be mifunderftood, and
there is nothing which leads to a conclufion, that
the Legiflature 1ntended any thing more than what

s,
Dilliard,
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of 21 years, great inconvenience as well as litis
gation would enfue, from attemptingit. Ifit be
faid that flaves are more permanent and capable of
being identified, the anfwer is, that they ftand
upon the fame foot with all chattels, and muft
ftand or fall by a conftruction embracing all.

A conftruétion befieged by fuch difficulties, and
unavoidably producing fuch confequences, is en-
tirely inadmifible.

But it is faid that the words of the act of 1792
are explicit and muft prevail. Judge Backftone in
his pofition that the reason of the law is tobe con-
fulted even in oppolfition to the letter, puts per-
haps a ftronger cafe than the one before us. A mif-
chief of the common law, he fays,-was, that eccle-
fiaftical perfons let long leafes, to the impoverifth-
ment of their fucceffors. To remedy this the fla-
tute of Elizabeth was made declaring void @// /eas-
ses made by ecclefiaftical perfons for longer terms
that three lives or 21 years. * Altho’ thefe terms
are as comprehenfive as the Englifh language can
afford, it was yet holden that this act dogs not
make fuch leafes void, during the life of tMe Bithop
&c. as not being within the mifchief intended to
be remedied. To fay the leaft, the application of
this decifion to the cafe before us, will exempt
from the operation of the at of 1792 all cafes hap-
pening after the decedent had attained 18 years of
age; for he was then teftable, and may perhaps
have actually made a teftament. If then, in that
cafe, we muft depart frem the general rule laid
down by the al, as not being within the mifchief
intended to be remedxcd we may, in all cafes, in
which it is equally mappluable, we may withdraw
perfonal eftate from its operation altegether, for
the reafons already afligned.

I am confequently for affirming the decree.

FLEMING Judge. I have nothad a2 moments
doubt upon this cate. "l he language of the afls
of Aflembly leaves no rcom for criticifm. 'That
concerning the courfe of defcents exclndes the mo-
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é?aér, in terms, from any Iha_re in the real eflate;
and that concerning diftributions, pafled at the
fame feffion of the Legiflature, has declared': that
the perfunal propercy fhall be diftributable 1n the
fame manner, and go to the {ame perfons with the
real eftate. This fixes that the {fame perfons are to
take both eftates. It is in vain therefore, to urge
the confufion and difficulties which it is faid, muft
enfue from this mode of interpreting the law; be-
caufe the Court are bound down by its pofitive pre-
cepts, and have no difcretion in the matter. Yor,
whatever latitude a court may think proper to 1n=
dulge, where the expreflions are ambiguous, they
certainly have no right to do fo, when the v‘vords
are clear, but 1¥ inconveniences follow from a ht(_:ral
conftruétion, they muft be redrefled by the Legifla-
ture, and rot by the court; who are ot to torture
the words in order to difcover meanings which the
legifiature never hadi; but are to purfue the plain
import of the ftatute, without regard to the confe<
quences. Iam therefore of opinion, that the decree
{imuld be reverfed, and the perfonal eftate diftribut=
ed among the appellants.

CAR«INGiON Judge. The principle of the
decree is equitable, as it extends to the mother a
proportion of the fon’s eftate; but it appears to
me to be repugnant to the pofitive direttions of
thelaw. The terms whereof are too explicit to ad-
mit of any latitude in the conftru€lion; which can
never take place, but when the expreflion is doubt=
ful, and a {trict adherence to the letter, might dif~
appoint the intention of the Legiflature; and, then,
the latitude is allowed to fupport, and not to defeat
the law. Such was the cafe of Brown vs Turber-

“wille, where, from the ambiguity of the expreflion,
there was danger of fubverting a great part of the
fyftem of defcents, which was evidently contem-

lated by the Legiflature; and, therefore to avoid
¥o great a mifchief, a liberal interpretaticn was
adopted by the court. But here, the law is ex-
prefled in terms too plain to be mifunderftood, and
there is nothing which leads to a conclufion, that
the Legiflature intended any thing more than what

115

Tomlinfon,
8.

Dilliard.
. N



116

OCTOBER TERM

Tomlinfon,  they have explicitly declared. For the 5th{eétion of

B

Dilliard.
\-——Y—~J

the act 1792, concerning the courfe of defcents,
excludes the mother from a participation in any
part of the real eftate of her deceafed infant,'which
was derived from the father; and by the a& of the
{ame feilion, concerning the diftribution of intef-
tates eftates, it is declared, that the perfonal pro.
perty of thedecedent fhall be diftributed in the fame
proportions, and to the fame perfons, as lands are
direted to defcend in, and by, the firft a&t. This
declaration leaves no roem todoubt; forit is a clear
expreflion of the Legiflative will, that there fhall
be no diftintion as to the perfons who are to take,
whether the eftate be real or perfonal. The court
therefore, bas no authority to enter into equitable
inquiries, when the pofitive meaning is fo clearly
exprefled; but it muft reft with the Legiflature to
correct the evil. Befides, it is very probable, that
in the courfe of fo many years, many eftates have
been diftributed according to the letter of the a&,
and that many perfons have bought and fold and
regulated their tranfadtions accordingly; the mif-
chiefs, therefore, of a contrary conftrution, at
this time, would be incalculable. The refult is,
that I am of opinion, that the decree'df the Chan-
cellor thould be reverfed; and a decree entered, in
its room, for diftributing the eftate among the com-
plainants, according to the prayer of the bill.

LYONS Judge. The inclination of my mind
would have led me to fupport the Chancellors opi-
nion; but the words of the act of Affembly, are too
firong to be refifted. I think therefore that the
decree fhould be reverfed.

PENDLETON Prefident, A teftator, by willin
1797, deviles to his wife a tra& of land, and % flaves
infee, and other lands for life, and fuppofing his wife
to be pregnant, gave all the refidue of his eftate, real
and perfonal, to the child or children fhe thould
bring by him. 'I’he wife had a fon who lived, about
eightzea months, and then died, leaving no bro-
ther or fiiter, The mother, intermarried with
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D''liard, and after her death, adminiftration on her
eftate, as well as on that of ker fon, was granted
to Dilliard, who claims the perfonal eflate of the
child. The appellants are the brothers and fiiters
of the teftator, and of courfe the next of kin to
the child, by his father, and being entitled under
the law of defcents to the lands, whichcame from
the father, claim the perfonal eftate, under the
fame predicament by the aét of diftributions. I will
confider how the diftribution would have ftood be-
fore the a&t of 1785, what were the rights of the
parties under that aét, tll 1792, and what is
the operation of the latter aét? 'T'he aét of diftri-
bution prior to 1785, having difpofed of an in-
teftates perfonal eftate between his wife and chil-
dren, provides for contingences happening in the fa-
mily, If after the death of a father any of his chile
dren fhall die inteftate, without wife or children, in
the lifetime of the mother, every brother and fifter,
and the reprefentatives of them, fhall have an
equal (hare with the mother; ana if all the <hil-
dren fhall fo die inteftate, in thelife of the mother,
the portion of the child dying laft, fhall be equally
d:vided between the mother and the nextof kin by
the father; thus afimilating it to an executory de-
vife, upon an event which muft happen in the
litetime of the mother, in a will, which the Legif-
lature are {uppofed to be making, to accord with
what would have been the will of the inteftate:
and the effe€t of this law, in the prefent cafe,
would have been that the perflonal eftate would
bave been divided into equal moieties, one of
which would have gone to the mother, and the
other to the appellants. Slaves were not then in-
cluded in perfonals, but defcended to the heir, and
could not, by descent, have pafled out of the father’s
mily. Theac of 1785 made no difference between
lands and perfonals, but gave the whole of both to
the mother, if there were no brothers or fifters of
the inteftate, to fhare with her, and vefted the
property in the firft takers, without providing for
future contingencies; or inquiry how the inteftate

1ry

Temlinfon,
Us.
Dilliard,
w



118

Tomlinfon,
ws,
Dilliard.

OCTOBER TERM

acquired the eftate. The law of 1790 changed the
defcent, as to lands, in the cafeof aninfantintef:
tate, excluding the father, and mother, from any
fhare, in the lands which came to the infant from
the other parent; but this made no difference as
to the perfonal eftate, which by the a& of diftribu-
tion in 1785 was not to follow future laws of de-
{cent as to lands, but referred to_the aét of that
{oflion by its title. Thus flood the law in 1792,
when a new a&t of defcents was pafled, incorpos
rating the alts of 1785, and 1790, into one; and
extending the exclufion (in the eafe of an infant
inteftate) of one parent, from a thare of the eftate
which came from the other, to the iflue of fuch
excluded parent, by another hufband or wife; and
having paffed that aél, they proceeded to make a
new aét of diftributions, eopied, I believe, through-
out, from the at of 1785, until they came to
the reference to the law of defcents; and that
claufe has thefe words, ¢ If there be no wife,
¢ then the whole of fuch {urplus, fhall be dif-
“ tributed in rbe same propertion and to the {ame
¢ perfons as lands are direCted to defcend in
¢ and by an a& of the General Affembly, entitled
“ An alt 1o reduccinto one the several alls direéting
“ the course of descents” which is the title of the
new act: This was mentioned by Mr. Randoliph,
to be probably a miftake, in the reference, for
which a blank had been left in the draft of the bill,
referring to the title of the new a&l, inftead of that
of 1785, from inattention, or inaccurary in the
Legiflatare. On refleélion, that gentleman muft
difcover, that this obfervation applies againft his
argument. For if the draft{inan of the bill bad
meant to refer to the law of defcents of 1785, he
would have inferted the title of that aét; but in-
tending to refer to the new law of defcents, the
title of which was not then fixed, he left a blank,
to be filled up with fuch title, when known: But
admit the probability of fuch miltake, and ftill it is
pofiible, that having changed the princifle as to the
defcent of lands, from that of 1785, they might



OF THE YEAR j8or

alfo mean to change it as to perfonals: fince both
were to depend upon the cafe of an infant inteftate,
and the claim to be adjufted within a fthort period,
when it might not be {o difficult to diftinguith his
feveral acquifitions of property; which would be,
generally, donations from his parents, or others;
more efpecially, in the cafe of flaves, an enteunfive
branch of perfonal property, which, as well as
lands, they might intend fhould be continued in
the family of the father, in cafe there were no chil-
dren; and not go into a firange family. It is ob-
fervable, that the Legiflature has made a diftinéti-
on between flaves and other perfonals, in the cafe
of the widows dower; fince, in-the flaves, fhe has
only an eftate forlife, whillt the has a property in the
other perfonals. A diftin@ion which they did not
think it neceffary to make in the cafe now under
confideration; but left the leffer to follow the great-
er clafs of perfonals. It refts with the Legiflature
to explain their intentions, which I hope they will
do, to fettle the law in this important point; and,
in doing fo, I truft, they will at lealt allow fome
fhare to the mother, asbefore 1785. If the Legif-
flature are filent upon the fubjed, that filence ought
to be confidered as an approbation of the opinion
of this court, and the point will be fettled. But
the words of the law, appear to me, to be too ftrong
to admit of any conftruction by this court, as they
expreflly diret that the perfonals thall go to the
fame perfons as lands go to, under the new law of
defcents, adopting the exclufion in the provifoes of
that law, as well as the other parts of it. For after
all, how does the intention of the Jegiflature ftand in
the comparative view of thefe aéts. In 1785 they
declared that the lands and perfonals of an inteftate
fhall go the fame way; and in 1792, they have de-
clared the fame thingn pofitive terms, altho they
altered the courfe, that both fhould take in certain
cafes, not ufing a word to diftinguifh one from the
other. The reafoning of the Chancellor, (relied
on by the counfel in this court) drawn from the
words ¢real eftate of inheritance, defcent and purs
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chafe,” ufed in the law of defcents, have no force
upon my mind; fince real eftates were the only {ub-

je€t of that law, and it would have been abfurd to

have ufed any exprefiions applicable to perfonals ;
but that application is made to the latter, by the
2%t of diftribution; nor do Idilcover that the whole
of the furplus, muft go one way under that at;
fince the whole furplus is diftributed, altho part
thall pafs to one perfon, and part o another. T'he
cafe of Brown vs Turberville depended upon the
7th {=¢tion of the law of delcents, direCting that
¢ Jf there be no mother, nor brotlier, nor fifter,
“nor theirdefcendants, and the efate fzall not huve
“ been derived, either by purchafe or defcent,
“ from either the father or the mother, then the
% inheritance thould be divided into moieties, one
“ of which fhould go td the paternal, and the other
¢ to the maternal kindred.” The inteftate in that

¢ cale was an adult perfon, and the Legillature-

¢ having omitted to confine it to the cafe of anin-
¢ fant inteftace, altho it was the apparent intenti-
“on to refer to the former parts of the law,
#¢ which fo confincd it, the Court in conftru&ion
*“interpofed the words 7n the case of an infant
“ Intestate, (o as to nake the claufe read, And the
“ eftate Thall net in the cafe of sn infant inteftate
“ have heen derived from either father or mother,”
to comply with the apparent incention in the law;
but, in this cale, I can difcover nothing which
fhews an iniention to exclude perfonals from the
provifo, in cafe of an wufunt inteftate. The mo-
ther, thercfere, is intitled to no part of the childs
perfonal eftate, which came from the father; and,
in my opinion, the decree ought to be reverfed,
and a decrce entered for the uppellants.

The decree was as follows, ¢ The Court is of
¢ opinion that the 2ct of Affembly, pafled in the
« year 1792, for the diftribution of inteftates ef-
“ tates, having enalled that, if there be no wife
¢ or children, the furplus of the perfonal eftate
¢ fhall be diftributed to the fame perfons, and
¢ in the fame proportions as lands are direted
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s to defcend in and by an a&t of the General Af-
“ fembly entitled An aét reducing into one the seve-
 rql acts direfling the course of descents, has
“ adopted the exceptions in the 5th and 6th fecti-
“ ons of the faid law of defcents, which exclude
¢ the father and mother, and their children by
“ another hufband or wife, from fucceffion to the
¢ lands of an infant inteftate, which came to him
¢ from the other parent, as well as the rule to
“ which tiiey are exceptions; and extends the ex-
<« clufion equally to a diftributive thare of the per-
¢« fonal eflate coming to the infant in the {ame
“manner. The words, real eftate of inheritance,
s defcent, and purchafe ufed in the law of defcents,
¢ and applicable only to lands, form no objeétion;
“ fince lands only are the fubject of thatadt, and it
¢ would have been abfurd to have ufed terms there-
“in applicable to perfenals; but, in the adt of dif-
‘¢ tributions, the legiflature have declared that per-
¢ fonals fhall go to the fame per{ons as the lands
‘“ are to pafs to by the law of defcents: Words
“ too plain and pofitive to admit of doubt or con-
“ ftruétion : and which would be violated, in the
¢ prefent cafe, by the mothers taking the perfonal
¢ eflate, and the lands going to the relations by
¢ the father; that is, fuch of both as came to the
<¢ child from the father, for if he was entitled to
¢ any other eftate of both, or either clafs, 1t will
“ go wholly to'the mother,. and that the decree
¢ aforefaid is erroneous. Therefore itis decreed
¢ and ordered, that the fame be reverfed and an-
¢ nulled, and that the appellee pay to the appel-
“ lants their cofts by them expended in the profe-
¢ cution of the appeul aforefaid here; and this
“Court proceeding to make fuch decree as the
¢ faid High Conrt of Chancery fhould have pro-
“ nounced, it is further decreed and ordered that
‘“the appellee deliver to the appellants all the
“{laves of the infant inteftate, which came to him
‘from his father, and account for their profits;

‘ that he alfo account with the appellants for the-

‘“ other perfonal eftate which came to the inteftate
“1in the {ame manner, and pay what fhall be due
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¢ thereon; and the caufe is remanded to the faid
¢ High Court of Chancery for accounts to be tak.
“en, and further proceedings to be had therem,
€ according to the principles of thls decree.”

COMMONWEALTH,
against

BEAUMARCHAIS.

 EAUMARCHAIS appealed, from a decifion
of the Auditor of Public Accounts, to tne
ngh Court of Chancery.

The bill and petition ftate, that in the year 1748,
the plaintiff’s {hip the Fier Roderique arrived at

- York town, in this ftate, with military ftores,

which were purchafed for the ftate, by Armitead
the ftate agent, and refers to the contraét figned-
by Armftead and Chevallie the fupercargo: That
previous to the purchafe of the cargo, a committee
of merchants offered four dollars, {pecie, for each
dollar in the inveice, payable in bills on France,
or in tobacco at 20/; but the fupercargo prefered
felling to the ftate, tho not fo advantageous. That
the contra& was for fpecie; and to prevent all
mifapprehenfion, a filver dollar was, at the time,
preduced to the executive by Chevallie, as expla-
natory of the currency, in which he expe€led to
be pald. That in 1485, the claim was referred to
the Solicitor by order of the Govemor and Coun.
cil, who reported £ 154,413 : 19 : 1 due, in money,
Whl(‘h he reduced by the {cale of ﬁxe for one, and
973,023 lbs. tobacco. That it appears by a certi-
ficate nf the Governor dated 12th of May 1780,
that there was due to the plaintiff, the fum of
£161,603: 13 20, with intereft from the 1t of July
1778. 'That the plaintiff has received feveral pay-
ments in warrants, which have depreciated from
ten to twenty five per cent. 'T'hat he applied to
the Legiflature in 1793, who rejefled the claim,



OF THE YE AR 180r.

altho all the fafs aforefaid were proved, and ad-
snitced by the commitige to be true.. That, not-
withitanding the premifes, the Auditor refufes to
iuttle the account, except by the {cale of 5 for 1.
‘Thereforg the plaintiff prays an appeal, and that
the balance in {pecie may be decreed to him, with
interelt, and reimburfement for the depreciation
o7 the warrants. ' ‘

The anfwer of the Auditor,— Admits the con-
traét with Armftead, but fays that a fenfible de-
preciation was felt at the date of ir, which was
known to commercial men in Europe and Anerica.
That the contraling parties in this cafe {eemed
fenfible of it, when the plaintiff’s agent agreed to
give [ 4, as the price of each 100cwt. of tobacco
he contradted to receive in payment; whichis about
four times thé fum, the {ame quantity of tobacco
¢ould have been purchafed at before the revolution,
and that it could have been purchafed for lefs than
20 /. {pecie at the time of the contraét. That the
contraét is exprefled to be for Virginia currency,
tho ic was ealy to have faid for gold or silver,
had fpecie been intended. T'hat the intereflt was
above the legal rate, which with the gleater cre-
dit of the {tate. dnd the lurge advance in tobaeco,
or hopes of paper money appreciating might, have
induced the plaintiff to contract. 'f’hat the con-
tract oughttobeexpounded asifit had been between
ind:vidoals. 'That the defendant knows nothing of
the ftatement relative to the filver dollar as expla-
natory of the contradt, and calls for proof. That
there was a fettlement by the Solicitor, and that
the Governor gave the certificate, but that it does
not mention fpecie  That Governor Henry’s cer-
tificate, afteiwards, is, that it is to be difcharged
according to contracl; which, if obtained at the
plaintiff’s infance, fhews he fo confidered it him-
{elf at the time,
under the report till the year 1792. That as to
the lofs on the warrants, il it happened at all, it

13
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what the ftate would have paid without lofs. That
fuch warrants have always been received at par
by foreign creditors, That the houfe of delegates
confidered the report of the Solicitor as proper;
but if not, that the report of the committee of the
houfe of delegates is no evidence.

The an{wer of the Attorney General refers to
that of the Auditor, and calls for proof of the equi-
ty cof the claim. '

George Picket’s depofition. Tbat in 1778 the
Fier Roderique arrived at York. 'That the mer-
chants of Yerk and William{burg, were informed
that the ftate agent intended to buy the military
flores, but that many goods would {till remain,
That as foon as her arrival was known, merchants
from Philadelphia, Baltimore, and other places,
came to York topurchafe. ‘L'hat they were inform-
ed that the fupercargo offered to fell the whole
cargo which remained (after the ftate was fupplied)
together; and that payment was to be made 1n {pe-
cie, or tobacco, at {pecie price. That a number
of merchants offered 4 /6 {pecie payable in tobac-
co at 20/, per cwt. for each livre, paid for the
goods in France. That this offer was refufed by
the fupercargo, becaufe he faid, the State Agent
had offered him a better price, to wit, 6. for each
Iivre, and to take the whole cargo: Which he
believed he fhould accept. That if paper money
would have been received by the {upercargo, the
merchants would have given at leaft zos. per livre,
for each livre paid for the goods in kFrance: but no
fuch offer was made, becaufe it was underftood
the fale would be for {pecie, or tobacco rated at
20§, per cwt.

The Court of Chancery was of opinion, that
there was no proof of a contraét for 6s; but that
the fettlement with the Solicitor was not obligato-
ry, and that the plaintiff ought to be allowed 4/6
ut leaft for each livre, according to the offer by the
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merchants. Therefore that court reverfing the Commonw’lth

opinion of the Auditor, and decreeing, according Beau‘w.

to the foregoing opinion, refered it to a commiffion-
er to take an account agreeable thereto.

‘The report of the commifioner ftates the money
account of £ 154,413:19:1, and reduces it to
livres at 4 /6: after which, it ftates the tobacco
amount alfo, credits the payments, and finds a ba-

lance of £ 125,595 23 1} due.

The agreement, between Armftead and the Su-
percargo is for 6 5. for each livre which the goods
coft in France, and the public, in part pay, to de-
liver 1500 hhds. tobacco within go days at the rate
of £ 4 per cwt. and 500 hhds. more at the {ame
rate. The balance then remaining due to be paid
in warrants bearing 6 per cent intereft, aslong as
the plaintiff fhould chufe to let it remain there, or
to be laid out for him in tobacco. The fupercar-
go to deliver all the goods in the invoices thewn
the executive except a few for his own ufe.

The High Court of Chancery decreed to the
plaintiff, the fum reported due by the commioner;
and the defendants appealed to this court.

Nicumoras Attorney General. The account
was fettled by the Solicitor, and no objeétion made
to it until the year 1792, when a petition was pre-
{ented to the Aflembly. 'This circuniftance thews
that Beaumarchais was then {atisfied with the fet-
tlememt; and, that he did not confider it as a fpe-
cie contract. But the Court of Chancery had ne
jurifdition; for the State is fovereign, and inde-
pendent of other ftates and nations. Therefore

fhe 1s not amenable either to foreign or domeftic’

courts Vart. 1. 138, 3 Black, com. 254. 1 Dull.

78. This argument is not anfwered by the aét

allowing appeals from the decifion of the Auditors;
for that relates to the appeals of citizens, and not
of foreigners: and the whole complexion of the

afls proves it.  Again the adls of 1748, page 85,

marchais

\pawengmmand
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and the Rev. code 144, 148, fpeak of cafes wheve
the Auditor adls, according to his difcretion, in
difallowing or abating any demand: But here he
refufed altogether, becaufe tue Executtve haa de-
cided it; and therefore the cale doeg not eonie
within the meaning of thofe laws. The fetzlement
of the Solicitor was conclufive, for the alt of 1734
chap. 46, page 197, provided a fund for puywent
of the foreign creditors; and, under that law, the
cafe was referred to him, by the Esccutive in the
year 1785. This created a jurifdiftion; whick
being exercifed was conclufive; efpecially as Beau-
marchais did not apply to the Auditor, recently,
and appeal, but lay bye, and reccived warrants;
agreeable to the fettlement: Added toall this,
the Legiflature twice rejetted it; which is aifo
an argument of confiderable weight, and amounts
to a bar to the claim.

But, upon the merits, Beaumatchais is not en-
titled; becaufe it was a paper money rontract.
For the State had no fpecie in the Treafury, and
therefore a certificate of the debt, if it had been a
fpecieclaim, would have been of no ufe. A ctrcum-
ftance, which is conclufive to fhow that paper mo-
ney only was contemplated by the parties. This
is illuftrated by that part of the contract which
was for tobacco; becanfe Beaumarchais was to be
allowed the price and cofts of that to be purchafed:
which was plainly intended to meet any {future de-
preciation, or, even, appreciation. Again, more
than the ufual intereft was tobe paid; for ités fix,
inftead of five, per cent. which looks, as if it was
intended, as compenf{ation for the probable depre-
ciation. Thus far upon the written agreement:
but parol evidence is offered to explain it. That
however is not allowable. 1 Bro.c.c. g2. But
this cafe here is fironger; becaufe the parol tefli-
mony would go to contradi€t the contract in the
prefent cafe: which would be contrary to all the
decifions. 1 Gzl 39, 245. If the fituation of the
country at that time be confidered, it is not cone
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geivable that the government would have made 2 Commonwlth
contract for {pecie; becaufe paper was the oaly Vs
mediam, and the Legiflature had great difficulties Beaumarchais-
to keep up the credit of it. A% 77 page 11 Cb. =t
Rev. page 51. It is not probable, therefore, that

the Executive would have made a contral, tend-

ing to fink its credit. The offer of the merchanis

proves nothing; becaufe Chevallie had many in-
ducements to prefer the ftate; whofe credit he

thought better, and more {ecure than that of {pe-

culators, and adventurers. Befides the deprecia-

tion of paper money was as well known to him, as

to the government; and therefore if {pecie was ia
contemplation, why did he fail to have it inferted,

in the contradt, orprovided for, in {fome other

way? No fraud, or impofition, is alledged, or

pretended; and therefore the prefumption is, that

a man apprifed of the fituation of the country con.

tradted in the ufual way, as he did not make any

exception. Fonb. 116. He probably calculated,

like others, upon the advantage of his bargain, in

cafe the money thould appreciate; for, in that

cafe, he would have been entitled to the nominal

fum. 1 Dom. 64. 1 Atk.333. 2 Vern. 280. There-

fore Beaumarchais had no claim, but to'the value

of the money, according to the fcale: This he

has had; and, of courfe, nothing is due. But if

any thing were due, interelt on it, according to

the decree of the Court of Chancery, is clearly not
demandable; 2 Com. Dig. 248.—2 Atk. 218.—x

Wms, 377.—2 Ath. 212.~Cas. T Talb. 2.—2 Vez.

488, Thefe cafes prove, that under the circums-

ftances of the prefent cafe, intereft would not be

due, even if the principle were juftly demandable; .
which it, certainly, isnot, for the reafons, alrea.

dy mentioned.

CaLL contra. 1. The contraét was for {pecie:
For six shillings is an equivocal term, and might
relate either to specie or paper money, which cre-
ates an ambiguity; for as it may relate to either
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Commonw’lth fubjeét, the term is ambiguous, and altogether unv
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certain.

This produces two inquiries.

1. Whether parol eviderce can be received to
explainit?

2, Whether the evidence adduced proves it to
have been a fpecie contraci?

As to the firft:

The rule is univerfal, that, wherever a latent
ambiguity exifts, parol evidence may be received,
in order to explain it: As in the cafe of a deviie
to I. S. when there are two of that name; for, it
being uncertain which was meant, and the words
applying to both, parol evidence muft be received,
in order to fhew which was intended.

© The fame reafon holds in the prefent cafe; for
there being two media, to beth of which the term
applies, parol evidence may be received, in order
to thew which was in contemplation of the con-
tradting parties.

The cafes cited on the other fide are not againft
us.

Ross vse Norvell, 1 Wash. 14 is not: For there
parol evidence was received; and therefore, if it
proves any thing, it is a decifion in our favour.—
Neither does that of Jruban vs. Child, 1 Bro. ga.
becaufe that contained no ambiguity; and, there-
fore, was not within the principle. Befides that
was the cafe of a voluntary beque, not influenc-

ed by circumftances, and the juftice due to the
other contralling party.

Smith vs. Waller 1 Call, 28, affords no greater
ebftacle: 1ft, Becaufe the evidence there was,
expreflly, repugnant to the bond; which ftated the
money to have been received, on the day of the
date; and, therefore, evidence of a receipt, at an
anterior period, was contradictory to the words of
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the bond, 2d. Becauff the Court, in that cale,
took a diftin&ion between a fuit at law, a'nd. in
gquity; allowiag that it might be proper in equity,
thoygh not at law: and we arein a court of equity,
44. Becaufe the court, there, expreffed a doubt,
under the laft claufe, and the Prefident ftated,
that there was a diverfity of opion, amongft the
Judges, upon it. 4th, Becaufe that was the cafe
of a contraét executed, but this, from-its nature,
was executory, and, in fome meafure, dependang
upon circumftances. '

Bagle vs. Vowles, 1 Call 244, although fomewhat
ftronger, is yet fufceptible of a plain anfwer. 1ft,
It was a cale without circumftances, and there«
fore it does not refemble our *cafe. 2d, It was
alfo the tafe of 2 contradl executed, and not cxe-
cutory; which latter eircumftance the court feem
to have thought made a difference; for they fay,
in the case of a bond, the circumftances muft be
very {trong to produce a departure. 3d. That
cafe proves that circumftances may controul the
contraél; for, in addition to what bhas been already
obferved, they fay, that the circumitances mufk
be fuch, as arife in the contraét itlelf; which is
exalily the cafe now before the court; becaufe the
circumftances all arofe in, and were part of the
contraét itfelf, or were clofely conneéted with it,
ath, In that cafe a new day of payment wds given,
which made an entire new contraét; and, therefore
the court obferved, -that the parties might have in-
creafed the fum, on account of the depreciation.
Under this idea, parol evidence of the old debt’
would have been wholly repugnant, and therefore
was clearly inadmiffible, - ‘

The decifions then being out of the way, the
cafe ftands on the broad principle, which deter-
mines that a latent ambiguity may be explained by
evidence de bors the writing. Of courfe, as fuch
an ambiguity exifts in the prefent cafe, it isliable
to the influence of parel evidence. Which there-
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executory contract; which it has been decided is
liable to an explanation by teftimony eliunde.—~
Fleming vs. Willis, in this court. *

As to the feconds

- The circumftances are external, and internal.

“The external are,

 That Chevallie was a foreigner, unacquainted

with our language, and internal affairs: He muft
therefore have dealt for fuch money as he wasac-
quainted with: Which was fpecie only; for paper

“was unknown to his own country; and therefore

paper bills would have been of no ufe there. Con-
fequently, if we®*{fuppofe him to have been con-
trating with a view toadvantage, we cannot pre-

fume him to have fold for a medzum, which would
‘have been of noule to him. Standing as he did, the
“only enquiry he had to make was, what proportion

a Virginia thilling nominally bore to a French liv-
re, fuppofing the media the fame; and not what

~was the relative value of the Virginia paper fhil-
-ling, compared to a French specie livre. Accord-

ingly he appears to have adted upon that principle:
fince he refufed to deal for paper money; and when
the merchants offered 45 6d {pecie, he rejedted it,
becaule he could get more of the ftate; which
eould only have been true of {pecie, becaufe the
‘dollar of paper money was worth lefs than the 4s.
6d. {pecie. Another decifive circumftance is, that
.the lafs, which would otherwife have been {uftains
ed, would have been immenie. For the price
agreed to be given, if reduced by the fcale, would
have been lefs than the prime cost in France; and
the freight here, as the resoluzion of the commit-
tee of the Legiflature ftates, was equal to the prime
coft, So that the value of the whole cargo; and
more, would have been funk. A contrad®, which
no man in his fenfcs, can be prefumed to have en-

¥ g Cull. Ix
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tered into; efpecially, when it was in his power: Commonw’lth
to have made one with the merchants, which Beaurr::;cl:xai
would have been reaily beneficial.” But this is not ehaly
all; Chevallie was 3 mereagent forB’eaumarchal”s,‘ v
whg wanted the proceeds of the cargo to make ufe

of in France; and, as paper bilfs would noét have:

anfwered that purpofe, it cannot be’prefumcd that!

he would have fo fur abzndoned the interelt of his

employer, as tc'facrifice his property for an arti-

cle, which would hava been ufelefs” to himl.- I

cinnot be prefumed, that he would have faithlefs.

ly refufed 45, 64. fpecie, and taken Gs: paper;

which was not worth more than 13d: This concuét

could not have been juftified, but would have {uba

jected him to the adtion of Beaunia%chais;' and,’

therefore; if his integrity had not eperated, hig

fears would, o T '

So much for the external circumftances; which
clearly prove that fpecie, and not paper, was cons'
templated by the parties. - '

The internal circumftances are, the mention of
six shillings, inftead of a dollar, the term then ge-
nerally in ufe : which looks as if a diftin€tion was
intended, and that the term was uriderftood to ap~
ply to a different medium, than that of the paper
dollar. Accordingly, in all the accounts ftated
ou both fides, ‘the termisprefe rved: For Cheval.
lie in the account ftated by him, takes a diftinétion’
between the silver of Virginia, and the money
coined of paper in Virgina: And when he comes’
to ftrike the balance, he does it 'in silver. Anos
ther circumftance is, that the payment was to be
poftponed; for the meney was‘jo remain with the
ftate, until'called for: A part of the contract
which certatnly never would have been made, if
paper money was to have been received. 1ft Be«
caufe a more fecure peried, for returning the pro-
ceeds to France, was not likely to have happened
foon, as the cargo was brought in an'armed fthip,
which promifed more than ufual {ecurity, 2d Be-
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would not have ftood in need of credit. Of courte
it muft have been poftponed, untii the ftate {hould
be able to obtain ipecie; which it, then, had not:
for, as the paper money was already depreciated,
and rapidly depreciating, poftponing the payment of
that medium, was to hagard the whole value of it.

But it is afked, why if 6s. {pecie was intended,
and tobacco only worth 20s. {pecie, he fhould a-
gree to give £ 4 per cwt. for tobacco? This quef-
tion is anfwered by another; namely, Why, if the
tobacco was worth more than £ 4 of paper money
per cwt, did the fiate agree to take that fum
for it? The public officers were as much bound
to {ave the difference to the ftate, as Chevallie to
his principal; which thews, that the parties had
motives for it, and thefe will be explained. In
the firft place, the high price of tobacco in France,
juftificd it; and, therefore, for the {ake of the whole
contraét, he agreed to make a facrifice, upon the
tobacco. Chevallie was connefling and weighing
the different offers which had been made him toge-
ther; and by this means he found the refult would
be favourable to him. T'hus 4s. 6d. was about
the true value of the cargo, and 6s. above it; fo
20s. was the true value of the tobacco, and £ 4
above it, But becaufe he was to get an excefs on
the price of the cargo, he could 2flord to give the
excefs on the price of tobacco. Of courfe, this
was 2 mode which was agreeable to both parties.
For it accommodated the ftate, without their mak-
ing an apparent diftinétion between {pecie and pa-
per money, {o as ta contribute to the depreciati-
on of the latter: aud it gave to Beaumarchais the
value of his cargo certainly, witha profpe& of ad-
vantage from the {ales of the tobacco, in France.
"T'he propriety of thefe remarks will appear, from
the following eftimates:
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Tue value of 809,834 liv, at 6s. pr. livr. is £242.947 9 6.
Tue value of 809,824 liv, at 46 pr. livr.is 179,817 10 X

The difference in Virgiﬁia currency is [ 63,129 19 §
to be accouunted for

Which is done as follows:

The value of zooo hhds. tobacco at £ 4, is £ 80,000 ¢ o

1
Deduét the real value, equal to 1-4, or 20/, is 20,000 0 o

Gained by the State on the Tobacco, £ 60,000 0 o

From [ 63,129 19 §
Take 60,000 0 O

ey

Gained by Beaumarchais,
by the 6 intead of 46§ & 3729 195

’ Virginia currency.

And, if to this, the profpe& of an advantage-
ous fale of the tobacco 1n France pe added, there
will be found no reafon to wonder, at the fuper-
cargo’s contracting to allow £ 4, for the tobacco;
becaufe, inftead of lofing, he became an actual
gainer thereby. As little is it to be wondered at,
that the ftate contracted on thofe terms. For they
lott nothing by it; as the excels of the 6s was {unk
in the price of the tobacco, and they gained a cre-
dit tor the fpecie, without difcovering a diftincti-
on between the twe circulating media, that might
affedt paper money; which was an objett of impor-
tance to the government. Since, belides that the
immediate pofleflion of {uch a cargo was extreme-
Iv defirable, the merchants would otherwife have
bought it up, and {old it to the ftate, at an advanc-
ed price; or Chivallie would have gone to Congrefs
with it; from which he had been with difficulty di-
verted, at ficlt, by the prefling entreaties of the
government.

But it is faid that /1,300 paper money was ace
tually received: This however proves nothing; as
it was,}probably, in fmall fums, drawn for little con-
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‘the country, and no eftimate or liquidation of its
value, made at the time; or, on account of its infig:
nificance, perhaps, intended; Efpecially as the go-
vernment, which was defirous of coricealing a dif-
tin&ion between the two medez in the main con-
tra&, would {carcely have confented to acknow-
ledge it, by adjufting too little payments.

The refult'is; that each party had views, in ar-
tanging the contrad, upon the principles they did.
Yor both were accommodated. The ftate loft no-
thing by the 6s. becaufe it was made up to them
in the price of the tobacco. And Beaumarchais was
to lofe rothing by the tobacco: becaufe he receiv-
ed it in the 65. with the profpeét of ulterior ad-
Vantages, in the fales of the tobaccos -

. This way the contraét is intelligible, and con-
fiftent with liberal views of advantage, on both
fides: But the other would be a proof of illibera-
lity in the governmcnt, and of folly, or wicked-
nefs, or; periiaps, of both, in the fupercargo. In
fuch a cafe, reafon diflates, that we fhould adopt
that which is moft agrecable to juftice and good

fenfe: -

. T.conclude therefofe that the evidence and cir-
cumftances clearly prove that it was a fpecie con-
tract.

. IL But if this was not {o clear upon the evi-

dence, and the principles of general law, it would

be plain under the laft claufe of the {caling adt ;—

avhich enaéts, * that where circumftances arife

¢ which would render a determination agreeable
¢ to the fcale unjuit, the court fhall award fuch
“judgment as to them fhall appear juft, and equi-
“ table.”

This neceffarily introduces the parol evidence;
for it gives the court jurifdition over the circum-
ftances. Bu¢, inorder to judge of the circumftan-
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ces, the court muft know them: And in order to
fhew them to the court, parol evidence muft be
received.

This brings all the circumftances before the
court; and then the claufe of the adl {triftly ap-
plies.

1. Becaufe Chevallie loft an opportunity of mak-
ing a contract for {pecie, with the merchants; and
therefore he ought not to be injured by the con-
tra& with the {tate. Forthat, in language of the
aét, would render the determinaticn, according to
the fcale, unjuft.

2. Becaufe a {ettlement, by the {cale, would,
not only, deprive the {eller of gain, but would {ub-
je&t him to a very heavy lofs: Since he would lofe
more than his whole cargo.

3. Becaufe the parties do not appear, to have
contemplated depreciation at the time, and to have
allowed a greater price, with that view. For Che-
vallie propofed to deal by his invoice, to take the
prime coft and freight, with a profit, not equal to
what was ufually demanded. But, he will get
neither cofts or charges, if it be {fcaled; for both
will be funk: Which would be unjuft, and there-
fore, according to the aét, the contrat ought to be
fettled by equity.

4. Becaufe the real juftice of the cafe is, to
give what the goods might have been fold for here.
Becaufe the ftate ought not to have them, forlefs
than they were worth; nor Beaumarchais to get
more. This worth, was the coft and charges,
wich a reafonable profit:  And that was aCtually
offered by the merchants. Which decides what

ought to be allowed, under the adt.

5. Becaufe the public agent made Chevallie di{-
couat the boxes of cards, which were retained, at
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the State, which would not be equally juft for
Beaumarchais: and therefore if a difcount was
made for the benefit of the ftate, equity demands
that it fhould be for Beaumarchais hkewife. /

In fine, the tourt ought to confider only what
would-be ftri&t moral jultice between the parties,
without regard to the technical rules of law, or
even thofe which have been adopted in a court of
equity. For the aét gives greater authority than
a court of equity has ever exercifed: Becaufe that
court muit follow the law; but here the court is
exprefsly exempted from fuch neceflity, and is
left to decide according to the broad principles of
juftices

Thefe obfervations are illuftrated, confitmed,
and extended, by the decifions which have taken
place in this court. For, in the firft place, it has

een decided, That the court may inquire into the
circumftances, and from a view of them, determine
whetlier an adherence to the fcale would be unjuft,
andif fo to {ubftitute another; nay, thata jury might
do it on evidence of the intention of the parties:
That parol evidence would be {fufficient: and That
if the contra&t was to be performed at a diftant
period, that was an evidence of a {pecie con«
tract, which would prevent the operation of the
fcale. Watson vs. Alexander, 1 Wash. 353,—4s
But the cafe goes further, and declares, that the
* contracts of men fhould be governed by the com-
¢ parative value of paper to {pecie, as they under-
¢« ftood it, when thofe contraéts were entered into;
“and, if that be more or lefs than the rate at
 which the fcale afterwards fettled it, the latter
‘“ ought not to be a rule for them. Circumftances
* therefore tending to elucidate their ideas upon
¢ this fubje&, collefted from their expreflions in
¢ the treaty, the general opinion of the parties,
 and of others in the neighborhood, at the time,
*“andfuchlike,feem tobe what the law contemplates
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“4nd can be only colletted from parol teftimony?’
Which is a full authority, that the real juftice of -
the caufe is to be attained; and that what it is muft
be decided by the circumftances, thewn by parol
teftimony.

But it has been decided, that a contratt of this
kind was not within the operation of the {cale.
Forin Hill, &c. vs. Southerland, 1 Wash. 128, it
was held, that imported goods were not within
the aét, 1he words of the court are: ¢ Weare
“ of opinion, that the lvoal fcale, fo far as it ope-
“ratesintne years 1777 and 1778, is not a jult one
“in iifelt, not correfponding with the general
“ opinion of the citizzns at the time, as to depre-
¢ clation, nor dwcs the scale, at any period, give
“a proper rule for fixing the price of imported
“ goods, which was influenced by the expence and
“ rifk of importation, as well as by the deprecia-
“ tion of the paper money.” Which decides the
qu:ition completely; and proves, that this contraét
being for imperted goods could not be fealed.

III. The ftatement by the Solicitor does not
bar the claim; becaufe it was a reference by the
Kxecutive, without the confent of the agent of
Beuumarchais. It was meant as an eftimate for
the ufe of the Executive only, and was not intend.
ed to bind either party. Of courfe it has no ope-
ration,

But under another point of view this fettle.
ment, as it is culled, does not affet the cafe;
namely, that his province was not to decide upon
claims, but merely to folicit them. He was not
judge in any ienfe, but a profecutor altogether.
And, as to the words of the a& which relate to
the fums due from the public, they only mean,
that they fhould report the ballances as they ap-
pear on the public books, and not thofe which he
has decided on to be juft. In fhort it was like mak-
ing out the eltimates, for the fervice of the cur-
rent year,
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~ IV. The Court of Chancery had jurifdiQion

For the terms of the 6th feftion are extenfive
enough to include every cafe; and exprefsly fubje&t
the State to the jurifdi@ion of the courts. The
words are,  Where the Auditor aéting according
‘¢ to his difcretion and judgment, fhall difallow,
t or abate any article of demand againit the com-
“ monwealth, and any perfon fhail think him-
« felf aggrieved thereby, he thall be at liberty to
¢ petition the High Court of Chancery, or the
¢ Diftri¢t Court holden in the city of Richmond,
¢ according to the nature of his cafe, for redrefs,
¢ and fuch court fhall proceed to do right thereon;
¢ and a like petition fhall be 2llowed in, all other
¢ cafes, to any perfon who is entitled to demand
¢ againit the commonwealth, any right in law or
“equity.,” This claufe appears to embrace every
cafe that can be conceived; and to leave nothing
for ingenuity to exert itfelf upon. The language of
the fecond fe&tion, whichwasrelied on by the attor-
ney general, makes no difference. 1ft, Becaufe the
power of government to contradl, at all, originat-
edunder adls of aflembly; and therefore it is within
the very letter of the law. 2d, Becaufe the latter
part of the 6th feétion, as juftobferved, includes all
poflible cales. For there the expreflion is not confin-
ed to any aft of the Affembly, if that were the
true reading of the 2d fefion, but it is extended
in all cafes; to any perfon who is entitled to de-
mand againft the Commonwealth, any right in
law or equity; Terms, than which, nothing can
be more comprehenfive; and therefore it would be
a walte of time to difcufs them.

But then it is'faid, that the claim is barred by
the decifion of the Affembly. That however is
not correfl; for the word der, always means the
decifion of fome arbiter between the parties:
Whereas this is a refufal to pay by the debtor.
Befides it is not even the decifion of the whole
Affembly: but only of one branch; and therefore
it has no force according to the conflitution; be-
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lidity to any legiilative a€l. Again, the Legifla-
ture, by refaling to do any thing, left the caie un-
altcred: And therefore if the Auditor would have
been autherized, if no petition had been prefented
to the o fflembly, he was authoriged afterwards. For
the Legiflature, by refufing to make a new law, did
not ajter the old one.

With refpe& tointerefl, if the principal be due,
intereir is due alfo: And therefore the decree is
right in that refpect likewife,

HAY coutra. The decifion of the Auditor ought
not to have been reverfed. He refufed to enter
into a new inveitigation jultly ; becaufe the Solici-
tor had fettled the account before; and therefore
he had no authority to unravel it, but was bound
by that ftatement. Forhe is only authorized to
fettle unliquidated accounts, and not thofe which
have been adjufted before. A contrary interpre-
tation would convert the Auditor into an appellate
judge, and would not only prevent accounts from
ever being clofed, but would totally deftroy the
effeét of the aét of limitations in {uch cafes;: for
if no previous defcifions are to be final, without
the judgment of the Auditor, and an appeal is
to lie from his fentence, the aét of limitations
can never begin to run, until his defcifion is
had, fo that no length of time will bar a claim.
It follows, then, that the Auditor was corre&, in
refufing to enter into a new examination, notwith-
ftanding the words a/l otber cases in the 6th {ei-
on of the act of 1792, Rev. cod. 147; for thofe
words were plainly intended to apply to cafes, not
of a pecuniary nature. The fettlement of the So-
licitor was final; and no appeal lay from his judg.
ment. Chanc. rev. 133. He was direéted to {ettle
the accounts; the ftate agent, and the agent for
Beaumarchais were both prefent; no objeftion was
made to the fcale, although tbe agent of Beaumar-
chais did objeél to the deficiency on the tobacco;

s
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the account, as fettled, was afterwards carried to
the Executive, for their approbation; and ten
years elapfed, before any application was made to
the Chancellor. It is thercfore too much 1o fay,
that a re-examination of accounts ought now to
take place; for, if an account 1s not recently ex-
cepted to, it is prefumed to be acquielced in.
Atk 344. Which prefumption ought the rather
to be made, becaufe all accounts between the ftate
of Virginia and the United States are new clofed;
and, therefore, if the appellee {hculd fucceed,
the State will lofe the meney, without any oppor-
tunity of redrefs, owing to the fupinenefs of Beau-
marchais, in not aflerting his claim at an earlier
period. The decifions of the legiflature preciude
all judicial enquiry. Before the year 1760, the
Affembly were the only tribunal, and the jurifdic-
tion, which was afterwards given to the courts,
was concurrent only; for the word ufed is may ¢
a term which, by no means, excludes the cogni-
zance of the other tribunal. Befides it is univer-
fally true, that when the Legiflature at within
the limits of their conftitutional power, no other
tribunal can fay that they have done wrong. In
the prefent cafe it never could have been intended
to give the courts power to controul the concur-
rent alls of the Legiflature; and much lefs to give
the party the benefit of two trials; one by the Af-
{embly, the other by the Courts. The appellees
a‘k of the Courts to fay, that an at fhall be done,
which the Legiflature {aid fhould not be done:
which would be, to put the authority of the Court
above that of the Legiflature. Ifa judgment had
been given in the cafe, by any other court, it would
have been a clear bar to the fuit in the Court of
Chancery, and therefore, @ fortiori, the decifion
of the Legiflature ought. Otherwife more ref-
pect will be given to the ats of a Court, than to
thofe of the Legiflature; and the decifions of
a Court will, in effet, repeal a law. The contra&
was clearly liable to be {caled. For the words
{bew that current money was intended; and if {o it
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was, neceflarily, fubjeé to the {cale. Had fpecie Commonw’lth
Leen meant, it would have been fo expreffed; fuch Beaun‘f:l'chais
aa important ftipulation never would have been " __
omitted; becaufe it would have been one of the

moft eflential parts of the bargain. But the recep-

tion of the £ 1300, ir paper money, is decifive;

and fhews, very clearly, that Chevallie’s ownidea

was, that the contradt was for the common cur-

rency of the country. Thefe argaments reccive
additional weight, when it is confidered, that, at

that time, there was no fpecie in the treafury, or

in the country, even; and therefore is it impoffible

it fhould have been contradted for. The govern-

ment muft have forefeen their own inability to

raife it; and Chevallie the total impoffibility of

their procuring it. There is nothing in the objeti=

on that the ofter of the merchants would have been

better; becaufe Chevallie knew nothing of them,

and therefore did not care to contradl with them,

as not knowing whether they might be f{afely truft-

ed. There is nothing in the cafe, then, which

ought to exempt it from the operation of the fcale;

for that would be, to let the parties loofe from

their contradt, contrary to the intention of the afl;

which was only to allow a departure, where the
circumftances rendered it neceffary. 2 Wash. 36,

300, 301.

WickHAM for the appellee. It cannot be doubt-
ed that an appeal lay in this cafe from the decifion
of tke Auditor; and that the Court of Chancery
had jurifdiction of the caufe, Cbhan. rev. 84. Revw.
cod. 148. Thelanguage of thofe a&ts (learly com-
prehend the cafe; and where the words are plain,
artificial rules of conftrution are never reforted
to. States, as well as individuals, are bound te
do juftice; but, as they may fometimes miftake it,
there is great propriety in having a tribunal pro-
perly authorized to decide between the parties ;
and it was with this view that thelaw, allowingan
appeal fromn the judgment of the auditor, was made;
which embraces, and was intended to imbrace,
every controverly of a pecuniary nature between
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the Solicitor was no bar; for the aét of Aﬁbmbly,;
which conftituted him, did not mean to niake his
fentence definitive. He was a mere afiiftant to the
attorney general and other officers, but was not
authorized to fettle the claims. of creditors; for
that was the proper bufinefs of the Auditor. The
words of the .aft, which relate to the {ums due
from the ftate, only meant, that the Solicitor
fhould fend an eftimate to the Affembly, in order
that they might know what fums te appropriate.
In the prefent cafe the reference to him was only
to enable the Executive to form fome judgment of
the anfwer they ought to give to thofe, whe appli-
ed for the money; and neither did, or was meant
to, bind any body. There is no ground for the
argument, that the fettlement was acquiefced in;
for it does not appear that Le #:/ ever iaw the
ftatement. It was faid, that the decifion of the
Executive was a bar: But the firft anfwer is, that
there never was a decifion by that body; and the
next is, that the Executive had no authority ta
decide upon it; and confequently no opinion of
theirs could prejudice the claim. It was alfo faid
that the decifion of the Legilature preciuded any
further inveiigaton: But they did not adtin a
judicial capacity ; their funétions are Legiflative
only, and not Judicial : For the conftitution has
wifely {aid, that the Legiflative, Executive, and
Judiciary departments, thall be feparate and dif-
tinét ; fo that one cannot exercife the powers be-
longing to another. In a Judiciary poiut of view
therefore, the cafe, when before the Aflembly ;
was coram non judice. Again, the legiflature were
parties to the controver{y, and therefore could not
decide it. But the words of the adls, concerning
the Auditors office, put the matter beyond queftion,
for it would be abfurd to fay, that the court might
decide between the ftate and an individual, and
yet, that it could not decide againft the pretenfi-
ons of the ftate. Befides if the Legiflature could

# Cbancery rev. 132, . o
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exercife Judicial powers, it would be requifite that
both branches thould concur. But here only one of
them has a&ted; and therefore, even under that point
of view, the refolution has no operation. Ititclear
however that they had no Judical power, nor could
they take away a vefted right, by any ex post fallo
law. Turner vs. Turner’s executors, 1 Wash. 139.
Upon principle, therefore, the refolution of the
Affembly did not bar the right; and {o it has been
decided in this court, The Auditor vs. Walion, at
the laft term. The fcale of depreciation does not
affe@ the cafe. For Beaumarchais was a foreign-
er, and contrafting, on equal terms, with the
State; of courfe he was not bound by the laws of
Virginia, made pofterior tothe contrat; becaufe
not being a citizen, and dwelling abroad, he can-
not be' prefumed to have affented to it. But the
a& does notappear to have contemplated the cafes
of the commonwealth; which are not expreflly
named; and as on the one hand, the commonwealth
would not have been bound, by fuch an ad, if it
had been difadvantageous to her, fo, on the other,
fhe ought not to take the benefit of it, when it
would be advantageous to her. . It never was
the intention of the Legiflature that the {3le of im-
ported goads, under circumflances like the pre-
fent, thould be fubject to the fcale of depreciations
which would be too fevere in its effeft, where the
paper money price was never arbitrary, and was
always intended to bear a juft relation to the aétu-
al fpecie price paid for them in Europe. It would
therefore be very harfh to regulate them by a
fcale, which was intended to apply to arbitrary
cafes, not founded upon any fuch rclation. That
the relative price was in view, at this time, is
proved by the circumftances. For Picket’s depo-
fition fhews that Chevallie was offered 4/6 {pecie
per livre; and, therefore, it is impofible to believe
that he would agree to takelefs. The price allow-
ed for the tobacco, does not produce the effect con.
tended for, upon the other fide: For all the parts
of the contratt were confidered together; and ac-
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Commonw’lth cording to that view of the cafe, nothing would
@s.  be loft, but Beaumarchais would aflually have
Beaumarchai$ ogined 3 few thoufand pounds: To fay nothing
bw . o . - N :‘.’
: of his prefering a contraét with the State. It s
not important, that fpecie was not exprefled in
the contradt: Becaufe the public would natuvelly
wifh to conceal, and not to proclaim, the depres
ciation. The receipt of £ 1300 proves nothings:
It was a trifle in itfelf; and might have been receiv-
ed to pay duties, running charges, &c. If paper
had been contemplated, why take credit? There
was paper money enough in the Treafury. or more
might eafily have been emitted. The circrm-
ftances of the cafe forbid the operation of the
fcale; becaufe the act gives power to the court
to confider the intention of the parties, and the
hardthip of the cafe; and the injuftice of the fcale
in the prefent inftance, would be extreme: Wherz
goods of this nature had been fent, in order to ferve
America, at immenfe expence, troubl: and peril;
and where the application of the fcale would rot
leave money enough, to pay the prime coft of the
articles.

Rawnporry in reply. The Court of Chancery
had no jurifdiftion; becaufe it was not one of thofe
cafes, where the Legiflature intended an appeal
fhould lie to the Courts: For the act of 1778 does
not include it; and the firft {e&tion of the a&t of
1792 only relates to cafes growing out of laws or
refolutions ; and the fixth to cafes not pecuniary.
The Executive had already decided the cafe; and
therefore the Auditor could not admit the claim,
but very properly rejected it. But thedecifion of the
Legiflature, however, was conclufive; and it never
could have been the intention of the law to enable
the Judiciary to difregard the judgment of the
Aflembly. But, upon the merits, the cafe is
in favor of the commonwealth. Beaumarchais
was as much bound, by the {cale, as a citi-
zen; for, if he came here to contraél, he was ne-
ceflarily bound by the laws of the country. The
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veneral currency of the country was contemplated Commenwith

in the ugceement; for the ftate had no fpecie, and
therefore could never have meant to contraélt for
it. Beiides, the Kxccutive could not, by law,
have contracied for {pecie; and public officers will
not be peritted tomake iilegsl contraéls, 2 T. rep.
271. 1If [{pecie had been intended, it would have
been expreffed; and at any rate no parol evidence
is to be received. Dogle vs Vowles, 1 Call. 244. % 1

asba: 78, 352, 394, Q4. Clinch vs Skipwith, in
this court. T'he condutt of Chevallie, inreceiving
the / 1300 paper money, proves, his own idea
of the contracl: No objection to the depreciation

7as made before the Solicitor, and'warrants have
fince been drawn, according to that fettlement.

There is nothing, in the cafe, to exempt it, from -

the general operation of the law, concerning de-
preciarion; and, therefore, the fcale was proper«
ly applied.-

Cur adv. vult.

ROANI Judge. This caufe has been rightly
confidered as an umportant one: Not fo much on
account of the magnitude of the fum indifpute (for
that is but a fecondary confideration with every
juft government, and no confideration at all, with
every upright judgs) as on account of certain ime-
portant principles involved in the difcuflion, and
of an opinion which may have gone abroad, that
the honour and juflice of cur country might be im-
plicated.  Whether, and to what extent, fuch an
opinton may reaily exift, at this time; or, from
what fouree the impreffions lately floating in the
public mind, relative to this caule, may have been
derived ; whether from the incorrect allegations
of interefted parties, (which I'underftand to have
been even -carried into prints,) or otherwife, I
pretend not to fay: But certain I am, that a de-
cifion founded on the bafis of thofe impreflions, of
which, as a citizen, I could nct be entirely igno-
ranty, would be very different indeed, from one
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Beaun: .rchais



146

OCTOBER TERM

Commonw’lth which refults, from a minute and eritical invefitga.
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tion of the contraét, and teftimony before us.

Many important points have been imade in the dif-
cuffion of this caufe, and it has been very ably ar.
gued. If I fhall pafs over fome of thofe points, 1w
filence, it is becaufe I deem them unneceflary to be
decided: IfI fhall pafs over, without an anfwer,
many objections which were taken, itis by nomeans
for want of a due refpect for the gentlemen who
made them; but on account of that preflure of bu~
finefs, which now, as often heretofore, compels
me to give, rather a general, than a detailed opi-
uion, upon the cafe before me.

However unqueftionable the claim of this com.
monwealth, to unabridged fovereignty, as at the
date of this contralt, may be: However clear the
pofition, that fuch a fovereignty cannot, without
its confent, be impleaded before any human tribu-
nal; it is not at this day to be queftioned, (ard it
has, accordingly, been properlv concedc? for the
commonwealth,) that when fuch confent has been
given, through the legiflative organ of our govern-
ment, the objection on this fcore muft ceafe. The
only queltion, then, on this part of the cafe, is,
whether by a fair conftrution of the laws, a cog-
nizance of the caufe before us, has been yielded to
this court, and in that form of proceeding which
the appellee has chofen to adopt.

It has been faid on the part of the prefent ap-
pellee, that this foreigner, claiming the benefit of
our laws, -exifting at the time of the contradt, is
not bound by the pofterior laws, becaufe he has
never aflented thereto: But, in fadt, he has never
aflented to any of our laws; and it is not on ac-
count of fuch aflent, on his part, that he is bound
bv, or can take the benefit of, them. A better ob-
jection, ov his part, would be, that the a& of 1781,
does not bind him, becaufe it is a retrofpeétive
law: But even that objection would not avail; for

K x
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it is not at this day fo be queftioned, that it binds
our own citizens, 1in whofe favour the objection
lies at leaft with equal force. That law is indeed
a retrofpeétive law; but one often{ anétioned by the
judgment of this court; a law dictated by imperious
ftate neceflity; and even by juftice; its object being
to give to creditors, the real vaiue of their nomi-
nal contraéls.

Putting this fbreigne‘r then on the fame footing -

with our own citizens: Nay even on a better, if
in a doultful cafe, it be proved that he were igno-
rant of our laws and language; if, as { am ready
to admit, he is moté meritorious than z citizen, in
ferving the caufe of liberty, in a ftrange land: He
fhall be confidered as even a Virginia citizen, with
thefe ¢ircumitances, in an equiponderant caufe,
read¥ to incline the balance in his favour. This
is as much as would be granted in any country un-
der Heaven, and this the benign and liberal poli-
cy of our laws will pefmit.

If the contra& in queftion, is proper for judicial
cognizance, it is not neceffary that that cognizance
fhould have'exifted, at the time of its date; but the
contradt, conftrued indeed as to its operation by
the laws then in being, may when a tribunal fhall
afterwards arife, for its decifion, be properly fub-
mitted thereto. If this were not the cafe what
would become of innumerable inftances in this
commonwealih of exifting contraéls being decided
by newly erected tribunals? It would be impoffi.
ble to forefce the extent; or confequences, of a
contrary pofition. But in all the inftanices of pend-

ing improvements, in our judiciary {yftem, I have

never heard of the objeélion being taken, either in
the Legiflature or elfewhere.

If this pofition be correét, the appellee, altho
his contraét bears a previous date, is entitled to
the benefit of that claufe of the Auditor’s law of
1778, allowing an appeal; altho, "as is {uppoled,
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Commenw'lth the original law of 1776 hag not 2 fimilar provifions
US. . - :
Beaumarchais By that law, (the a& of 1778,) 2 claimant, like
R A the prefent, had a right to have his claim audited;
. having a claim upon the treafury for money, and
the laws denying him accefs thereto, through any
other medium, thanthe auditors board, except in
thofe cafes, where (which is not pretended in the
prefent inftance,) an aét of Affembly fhall forbid

the claim to be audited.

* 'This too was a cafe proper for the exercife of the

Auditors difcretion and judgment; for, altho there
was a written contract, it was a proper fubjeét of
his inquiry, how far that contract had been com-
plied with, how many goods had been delivered
purfuant thereto, &c; to fay nothing of the quefhi-
on which afterwards arofe, and is now contefted,
of {pecie and paper money.

If then, there had been no interference on the
part of the Executive, relative to this claim, no
interception of the appellees regular progrefs to
the board of Anditors, there is no doubt but that
a decifion againft him, by thatboard, would create
a jurifdilion in the Court of Chancery. What
was the nature and effect of that Executive inter-
ference, and what its influence in the prefent cafe?
For I put entirely out of the queftion, the decifi- .
ons of the Legiflature. An application to that
body, for a gratvity, was proper; but for a right,
under a contract; an appeal to the Judiciary, was
more proper; aud poflibly, on that ground, the re-
je€tion by the Legiflature was founded.

A fettlement by the Sclicitor was not the proper
courie for a public creditor to purfue; either as
giving him accefs to the treafury, or as entitling
his cafe to Judicial cognizance. Before, therefore,
a conclufion fhall follow, depriving a party of thefe
privileges, and oufting our courts of their ordinary
jurifdi¢tion, it ought at leaft to be thewn that the
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party clnimant agreed to a fubftitution of that offi- Commonw'lth

cer in lieu of the Auditor, and waived his right of
appeal from the decifion of the latter. But altho
the Solicitor was not inveftéd with the proper func-
tions of the Auditor, he. was yet an ufeful agent
of the Executive, in making ftatements relative to
foreign claims, &c: 'There is no teltimony in this
caufe, that the Solicitor was applied to, inthe in-
ftance before us, in any other fenfe than this:
There is, 1 believe, no teftimony, other than an
ex-parte reprefentation by the Solicitor, that the
agent of the appellee confented even to this refer-
ence: But, certainly, thereis no teftitnony, that
both (if either) of the parties, applied tothis offis
cer as a fubftitute for the Auditor: Nor do [ fee
that the report of the Solicitor was ever ratified
by the Executive. The certificate of the Gover-
nor is merely that L. Wood was Solicitor, &c. It
was his aét, not that of the Council, and may be
confidered as merely a thing of courfe, '

" The Auditor ought not therefore, on the ground
of the exiftence of this fettlement by the Solicitor, to
have rejetted the application of the appellee: But
if, on the ‘merits, his decifion adopting in effect
that of the Solicitor, was right, tho fouinded on
an improper reafon, that decifion muit be affirmed
by this court.

This brings us to confider the cafe upon its me«
Tits. S

The counfel for the appellee repeatealy brings

us to the decifion of queftions, often and often fet-
tled by the fupreme tribunals-of this country, and
which would, if difturbed, agitate and convulfe
the commonwealth. - Of this nature is the queftion,

whether the act of 1781 extends to contralls with’

the public. I do not confider myfelfnow at liber-
ty to difcafs that queftion, and I only notice it,
to fhew that it has not efcaped me. '
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Commonw'lth - Tf then this aét extends to contra&s with the
Beaurﬁqzij;chais commonwealth, as it unque{honabl) does, it clear-
\ ,  ly appliesto the prefent coptradt, confidered mere.
S ly on its face and 1nd<.p<:11dant of other te{hmcnv
The contra& is for' ¢ Virginia currency,” which
terms are explained, by the aét of 178 I, to mean
paper money, as at this era: A great part of the
debt is alfo to be paid in tobacco at £ 4 per cwt.
whereas the appelle now contends, that that arti-
cle was then worth only twenty fhillings, in
fpecie. And further, payment was to be made,
of the balance of the contract, by warrants to be
drawn upon the treafury. I believe I may chal-
lenge the annals of thofe times, to produce a war-
rant drawn on the treafurer, for fpecie, In falt
there was none amongft us, or at leaft none ir the
public treafury; and we fhall not prefume, with-
out exprefs words, that the Executive, of thatday
viould have adopted an expedient, interdicted by
law, and tending to damn.the credit of that cur-
rency, which was the szne g« ion of our liberty,
Thefe circumftances (without enumerating othefs)
are conclufive to cftablith a pofition, which is
Tearcely denied, and is corroborated by all the tel-
_timieny in the cauie, except Mr. Picket’s depofiti-
on: It is efpecially corroborated, by the credit
given for £ 1300 paper meneyv, in part of this con-
trad. I {hall therefore pals on, to that depoﬁuon,
as the only evidence in the caufe, which car pol-
fiblv prefent us with a queftion whether, independ-
evtly of the written contract itfelf, as on its face,
it appears, either that no deprecmuon at all was
contemplated by the contralling parties, or a dif-
ferentrate of depreciation, from that which refults
from the apphcatlon of the legal fcale.

As I am decidedly of opinion, for reafons to be:
now affigned, that this teftimony, admitting its
fulleft force, cannot poffibly vary the conftruttion,
which would be made without it, it is unneceflary
to inquire, whéther, and how far, parvol teftimony
is admiffible in a cafe fimilar to the prefent.
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In this view of the depofitien, alfo, I ﬂlall lay Commonw lth

no firefs upon the circumftance of its being a foli- Beaumarchm
tary one, mnor on the prefumption arifing againft ™ )
the prefent appellee; from the confideration, that
better te{hmony might probably have been obtain-
ed by him, as appears from the record: Better,
I mean, not in refpet of credibility; but from a
fuperiour opportunity of knowing the real intenti-
on of the parties, at the time of the contract.. This
inference is drawn, inasmuch as perfons are hvmg,
wh attefled the contract, and were prefent at its
completxon. ' ,

There is no decifion in this country, which ex-
empts a contraét from the operation of the legal
fcale, upon. teftimony fhewing a different idea in
the parties, unlefs fuch teftimony plainly related
to the time of the contract. A contrary decifion
would involve the greateft abfurdity, fince what-
ever ideas may have prevailed, at a prior time,
may have been changed, and conformed to the le~
gal fcale, at the making of the contra&. Neither
is there any decifion in this country, nor ought
there to be, which varies’ the application of the
fcale, in conformity to the ideas of one party only:
A contary idea is alfo pregnant with abfurdity and
injuitice, fince a legal right, vefted in one, is te
be devefted by a fecret undivulged idea, exifting .
in another contralting party. Now it is remark-
able, that Mr. Picket’s teftimony, not only applies
to a point of time, anterior to the date of the con-
tra®t, (how long before is not difclofed,) but re-
lates, if at all, to the ideas of Mr. Chevallie only:
It is therefore in a great meafure, if not wholly,
inapplicable to the cafe before us. If it be faid,
that the ideas of the ftate at a previous time may be
inferred, from the offer of the ftate ftated by Mr.
Cheval]u, I anfwer that this is not only the alle-
gation of a party which cannot benefit him, -but
relates not at all to the price of tobacco, and there-
fore can ‘give no rule for eftimating deprematiom
in the prefent cafe,
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But, fuppofing it otherwife, what reafons does
he affign. 1ft, To fhew that no depreciation was
contemplat,ed by the parties? or zdlv a different
rate of deprecxatlon from that eftablifhed by lasw?

As to the ﬁrf’r he’ fays “ We were mformed
¢ that the Supercargo proflered to {ell the furplus
¢ of the cargo (after the State was fupphcd ) for
<« {pecie, or tobacco at {pecie price.”” But who
gave them this information? He does not {ay that
Mr. Chevallie gave it: On the contrary, it it®vi-
dently hearfay teftimony, and as fuch entitled to
no credit. Befides, it only applies to the furplus
of the cargo, and if true, it does not follow, that:
the refidue of the cargo might not.be for fale in
paper; «'tho I admit that this conclufion is impro-
bable. He further {ays, as coming from Chevallie,
that the State bad made him an offer of 6. for
each livre, for the whole cargo, which was a bet-
ter offer than theirs: But he does not add, as com-
ing from Chevallie, (nor indeed from any other,)
that this.6s5. was to be paid in {pecie, or tobacco,
at {pecie price, altho it is {carcely to he believed,
that that agent would have omitted to mention that
circumftance, if it had exifted, or that the witnefls
would have forgotten it. Mr, Picket indeed infers
this te have been the cafe, becaufe the offer of the
ftate was {aid to be a better offer than theirs, which
he fuppofed could not be the cale, unlefs that offer
was in fpecie. Whether an offer in paper money
was, in fad, a better offer or not, is wholly imma-
terial. It is {fufficient that the agent thought fo;
and his opinion, in fuch a cafe, might involve nu-
merous and various confliderations: As 1ft, his
opinion of the credit of the paper money, and its
probable appreciation: 2dlv, The fuperiority of
the national credit over the individual credit of
thele adventurers, or poflibly, over any other in-
dividual credit whatfoever. 3dly, The offer of
the ftate extending to his whole cargo, whereas
that of the merchants embraced the furplus only;
and 4thly (without extending the catalogue,) his
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poflible opinion that Picket’soffer, though nominal-
ly an offer of 4/6 {pecie, per livre, was in fatt an
offir of lefs, for as it was to be paid in tobacco at
205. per cwt., it is evident that the offer would
be diminifhed in fo far, as the tobacco was really
werth lefs than the aforefaid fum in fpecie: Now

Mr. Picket has not proved, (nor has any other

perfon,) that tobacco was really worth that price,
in {pecie, at that time.

Mr. Picict indeed fays, that if paper money-

would have been received, (but he was not inform=
ed by the agent that it would not,) they weuld wil-
lingly have given 20s. paper money, per livre, for
the cargo: But he admits at the fame time that
the offer was not made. If it had been made, and
refufed, it might have been a ftrong, though preba-
bly not, even then, a conclufive circumftance, from
whence to infer, Mr. Chevallie’s idea that the of-
fer of the ftate was in fpecie. As the offer how-
ever was never made, no pofitive inference can be
drawn therefrom: It ferves, however, plainly to
fhew an exifting ftate of things, at that time,
which clearly refutes an idea that depreciation
was not fenfibly felt by the contraéling parties.
Ou Picket’s further allegation that this offer was
not made, becrufe it was generally underftood,
that no fale would "'e m.d- but for {pecie or tos
bacco at Ipecie price, 1 will only remark, asin a
former inftance, thatit is merely hearfay teftimony.

This teftimony then is entirely infufficient to
fhew, that no depreciation was contemplated by
the parties: How does it fiand to fhew that a dif-
ferent rate of depreciation was contemplated, from
that eftablithed by law? If Mr. Picket, or any
other teftimony, had fhewn, that, at the date of
the contradl, tobacco was really worth 20s. per
cwt. 1n {pecie; or that it was generally underflood
to be worth this; or had thewn any circumftances
from whence it counld be fairly inferred, that both
the contrafling parties, confidered this, as the
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before us, has rated the tobacco at £ 4 per cwt,
in Virginia currency, it might reafonably have
been argued, that a deprecmuon of 4.for 1 was
contemplated. But the cafe is entirely naked in
all thefe refpects, and there are no proofs, or data,
from which fuch a conclufion can poflibly be drawn.
On the contrary, the Auditor fays in his anfwer,
(and there being no conflidting teflimony, it is im-
material to confider, whether this allegation be
evidence in the caufe or not) ¢ that he believes to-
“bacco could have been purchafed at the time of
¢ the contral for lefs than 20 s. per cwt, in gold
“or filver coin.” Now if the Auditor is right, in
this opinion, if an a&ual diminution exifted of 4s.
from this conjeciural price of 20s. per cwt, then
it is evident, that fo far from a different rate of
depreciation being inferrable, a conformity would
be produced, between the fuppofed ideal, and the
legal rate of depreciation.

If it be faid that 3r. Pickets offer to pay tobac-
co at 20s, per cwt, mignt jultly have excited an
idea in Mr. Chevallie, that that was the real {pe=
cie value of that article, I an{wer that, as a man
of bufinefs, he mult have known that merchants
generally overrate their commodities in their deal-
ings, and efpecially in their firft overtures:. Sach
an idea therefore cannot juftly be inferred, to haver
arifen, from that ofler. But if it were otherwife,
there is no teltimony whatever, that this circum-
ftance was ever made known to the other contraft-
ing party, and the idea of both parties muft con-
cur, before the legal {fcale be departed from. Be-
fides whatever may have been Mr. Chevallie’s opi-
nion, at a prior time, on this fubjeét, it fhall ra-,
ther be prefumed that at the time of entering into
the contraét, he had rehnqulfhed that idea: In a
ftate of Lobal uncertainty, and an abfolute defici~
ency of evidence, that prefumption fhall rather
prevail, which correfponds with, than departs
from the law.



OF THE YEAR 1801

In truth, therefore, this teftimony of Mr. Pick-
et, is entirely too loofe, and unfatisfaétory, to
jultify any departure from the written contralt.
We might as well at once repeal, and fet at naughg
the law concerning depreciation, as to deny its
application, on fuch teftimony as‘the prefent. That
law (not lofing fight of exceptions, to meet the real
ideas of the parties,) was intended, and has had
the effedt, to prevent an infinitude of litigation ;
and no court in this country has power to depart
from it, except in cafes excepted from the general
rule therein laid dowy, either exprefsly in the act
itfelf, or adjudged to be within the reafon and
meaning thereef, By the decifions of the Judiciary;
and it is clearly fuppofed, that an exception, in fo
weak a cafle as this, has never been adjudged, by
any court whatever, prior to the cafe before us.

¥rom this view, it refults as my opinion, that
the Chancellor was right in deciding, thatneither
by the contraélt ifelf, nor by any evidence in the
caufe, do the 6s. per livre,  appearto have been
intended by the parties to have been in f{pecie:

But I differ from that Judge, in fuppofing, the.

fettlement by the Solicitor to have been unjuft,
and in fetting the {fame afide, and fubftituting ano-
ther rate of compenfation in lien thereof: Not
only, becaufe he had no power fo to do, upon bis
own premifes, becaufe the offer of the merchants,
which he has made the ftandard of the fub-
ftituted compenfation, is not proved to have been,
in reality, anoffer of 4/6 per livre, for the reafons
already affigned; but becaufe, however unprofita-
ble a bargain the appellee may have made, a cir-
cumftance which may be regreted, but not remedi-
ed, by this court, there is no evidence in the caufle;
thewing injuftice to have been done the appellee by
the Solicitor’s {ettlement; or, in other words, no
evidence to fhew, that that fettlement will not
yield to him, the real value, in {pecie, of the cur-
réncy contracted for, as at the time of the con-
tra¢k:  And I cannot help here obferving, as re-
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fefle;ly tor paper money, fhouldfor the attzinment
cf Juﬁwe, as he fuppofed, overleap an expreis act

the Jegillature, when, at the fame time, he
i cmlcl have eonfidered himf{elt inhibited, from giv-
ing a 1um, i nature of damages, if neceﬁ'ary for
th= atteimiment of the fame objeét; thereby giving
to a principle of decifion, adopted by the courts,
greater cilicacy, than to a pofitive legiflative aék!

. Admitting, then, this credltor to be highly meri-
toricus (lor even he is meritoricus who combincs
the public goed, with private emolument) and con«
fidering the decifion of the Auditor, in effeft, as
an adoption of the Solicitor’s fettlement, though
for an improper reafon, I muft be of opinion, that
that decifion is, fubftantially right, and ought net
to have been reverfed by the Chancellor, but that
the bill of the appellee ought to have been dif-
mifled.

. FLEMING Judge. Three points were made

in the argument of this caufe.

1ft, Whether the court has jurifdiCtion in the
cafe?

2d, Whether the eontrat between William
Am{’cead the Agent for the commonwealth, and
Chevallie the agent of Beaumarchais, was a specze,
or a‘jmber money, contra&?

.3d, Whether, if it was a paper money contrad,
there are circumfances in the cafe {uflicient to
take it out of the general fcale of depreciation, as
eftablithed by the aél of 17818

With refpe& to the firlt, Ihave nodoubt., 'The
aét of 1778, eftablithing the board of Auditors, is
decifive. It declares that ¢ where the Auditors,
“ altiug according to their difcretion and judgment,
¢ fhall dllaliow, or abate any article of demand
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<« againft the commonwealth, and any perfon (hall Commene’ith
« think himfelf aggrieved thereby, he fhali beat =~
¢« liberty to petition the High Courc of Chancery, Boaomarchais
« or the General Gourt, according to the naturg has e
<« of the cafe, for redrefs; and {uch court fhal}

s proceed to da right thereon; and a like petition

¢« {hall be allowed in all other cales, to any otner

¢« perfon who is entitled to demand, againt the

« commonwealth, any right in law or equity.” The

generality of thele terms, which are capied into the

a& of 1792, embraces the prefent cate, and leaves

no room for difpute,

But it was argned by the counfel for the com-
wmonwealth, that the a&t of 1780, appointing a So-
licitor General, and defining his powers and duty,
took the bufinefs entirely out of the hands of the
Auditor; and that the reports of the Solicitor, of
the 16th of December 1784, and the 6th of Janua
ry 1785, are conclufive and binding upaon the ap-
pellee.  On recurrence to that adl, however, the
power will be found to fall far fhort of this, It is,
merely, ¢ tp examine from time to time, the
“ books of accounts kept by the board of auditors,
¢ 3nd to compare the {fame with their vouchers;
¢ to fee that all moneys ta be paid by their war-
“ rants were entered and charged to the proper
“ accounts therefor, or to the perfans properly
¢ charged therewith, and that the taxeslevied, be
¢ alfo credited to their refpeétive and proper ac-
‘ counts, keeping all taxes raifed under any onelaw,
“feparate and apart from the other. To caufe a
¢ corret 1ift of all balances due, either to or from
¢“ the public, %o be ftated, together with the amount
“of the {everal taxes, and lay the fame before the
“ General Aflembly, at the firft meeting of every
¢ {effion.” Which certainly cannot, by fair rea-
foning, be conftruedfo as to ereét the Soliciter in-
to a definitive arbiter, between the ftate and the
creditors  And much lefs to fuperfede the power
of the Auditors. On the cantrary, he was not
even anthorized to fettle and liquidate the glaims
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vince was to examine into the regularity of the ac.
counts, and from them to make his annual reports
to the Legiflature: Therefore he could give no de-
finitive fentence uponr the {ubjeét. ‘

From this view of the cafe, then, I am clearly
of opinion that the appellee had a right to his pe-
tition of appeal from the decifion of the Audivor,
and that this court has jurifdition of the caufe.—
Which brings me to the confideration of the fecond
queftion: Whether the contraét was for specie, or
paper money?

The counfel for Beaumarchais laid great ftrefs
upon the ritk he run, and upon what they called
his generous conduét towards the ftate. Such ar-
guments, if correct, fheuld have been addrefled to
another tribunal: Here they can have no weight;
for his claim, according to the laws, is all that he
has a right to afk, or this court has power to award.

I view the cafe, then, precifely, as if the cone
tract had been made between two individuals :—
And to form a corredt judgment of the intention,
and underftanding of the contraéting parties, fhall
refer, firft to the writing itfelf; then to the fubfe-
quent couduét of thofe concerned; and laftly, to
the evidence that has been adduced to elucidate
and explain it.

The written contraft flates, “ That Mr. Che-
¢ vallie be allowed fix thillings Virginza currency,
4 for each /ivre which the faid goods and merchan-
¢ dize coft in France, and in part payment there-
“for, Armiftead to deliver along-fide of the faid
¢ fhip at York, 1500 hogfheads of tobacco, within
“ ninety days, to be reckonpd from the day the
“{aid Armftead fhall be notified of her arrival at
¢ York, at the rate of four pounds per centumr,
¢ and 500 hogfheads of tobacco more, along-fide
“ any fhip Mr. Chevallie may fend to Alexandria,
 on Potowmack river, within fixty days after the



OF THE YEAR i8orn

159

“ [aid fhip arrives at Alexandria; at the famerate Commonw’lth

< of four pounds per centum: The balance that
“ may be then due to Mr. Chevallie to be paid by
“ warrant on the treafury of Virginia, to bear tix
“ per cent. intereft,; as long as he choofes to et it
“ remain there, or be laid out for him in tdbaceo,
“ for which tobaccd he is to pay the colts, and all
¢ charges paid by our agent.” '
b

At the time of tHis contraét, it muft have been
known to Mr. Chevallie, not only that there
was no Ipecie in the treafury, but that paper
money was the fole currency of Virginia, then,
in circulation; and, from the advanced prices of
every neceflary of life, it muft have been obvious
that this currency was greatly depreciated: Of
which a ftronger evidence could not have been ad-
duced, than that furnifhed by Chevallie himfelf,
who agreed to allow £ 4 per cwt. for 2000 hogf-
heads of tobacco; when it might have been pur-
chafed, with fpecie,*for twenty fhillings; or, per-
haps at a lower price. But this is not all: For
the whole cargo in the iny oices, with a charge of
fifteen livres on a box of fhoes, coft in France
929,700 livres; which, at fix thillings the livre,
amounted to £278,910 Virginia currency: De
duét the £ 36,006 for the goods retained by Che-
vallie, according to the contrat; and £ 80,000
for 2000 hogfheads of tobacco at £ 4 per cwt. and
there remained a balance of £ 158,904, due to
Beaumarchais; which balance, by the contraét,
was to be paid in warrants on the treafury, to
carry fix per cent intereft, as long as Chevallie
fhould choofe to let it lie there, or to be laid out
in tobacco, at his option. Now can it be believed,
that a man, extenfively engaged in mercantile af-
fairs, thould have gontracted for {o large a fum in
{pecie, to be called for at his pleafure, as exigen-
ces might require, when he knew there was no
fpecie in our treafiiry, and very little in the ftate;
or t'hut our Executive would have been {o extreme-
ly indifcreet (to fay no worle) as tohave made a

s
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demanded, at a time they neither had any, nor the
means of procuring it? To me it appears to be
morally impoffible. Had {pecie been contemplated,
the infertion of that word in the contrat, was ob-
vioufly the means of putting it out of doubt; and
therefore it would not have been omitted, and cur.
rency f{ubftituted in its room.  But there are other
circumftances, which f{erve to firengthen the idea,
that it was confidered by the parties, as a paper
money contra&. For it appears both by a memo-
randum of Mr. Armftead, and by an account ex-
hibited by Chevzllie, that he received in part pay-
ment for the cargo (but at what time is not ftated)
the fum of £ 1300, in paper money; for which he
gave credit, at the nominal amount; thereby thew-
ing that paper money was contesmplated. But it
was faid by the counfel for the appellee, that this
circumftance fhould have little weight, as the fum
(compared with the whole debt) was too trifling
to be an objeét with Mr. Chevallie; and that he
did not, at that critical period, with to excite any

_uneafinefs in the government, refpeting the de-

preciation of-our paper money. The argument,
however, is more fpecious than folid; for altho
the fum, compared with the whole contraft, was
not very large, vet £ 1300 were certainly fuflicient
to have attracted the attention of a man fituated as
he was; efpecially as, in another part of the ac-
count, he has entered the trifling 7zem of 15 livres
on a box of fhoes; which difcovers an anxious re-
gard to the fmalleft fums. Befides it could not
have efcaped a man of his underftanding and expe-
rience in bufinefs (had he really confidered it as an
agreement for {pecie) that by receiving this paper
money, and giving credit for it, at its nominal va-
lue, he was furnithing a precedent that might very
materially affeét the whole contrad, at a future
day: Whereas confidering it as a paper money
contra&t, his conduc, in this refpect, was per=
feftly confiftent with the nature of the agreement:
Confiderable ftrefs was laid ot the circumiftance of
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M;. Chevallie’s being a foreigner, and unacquaint- Commonw'lth
ed with our language; in aniwer to which it may ws.
be iuilicicut to obferve that he had interpreters Beaumarchais
with hio:, bsth of whom were witneffes to the con-

tract.  Agam, the'whole of the goods (cicept a

deficiency in falt, which it was agreed (houid be

fupplied at 1 future day, or the price of itdifcount-

ed) were delivered to the Commiffary of frores at:

York, on the 1ft of july 1778, and on the 8th of

Auguft following, Mr. Armftead ftated anaccount

bétween Mr. Chevallie and the commonwealth,

making the balance of £ 22§ 381 9 11 due to the:

former; of which he, onthe fame day, obtained a

certificate from Mr. Henry the Governor with a

nota bene, that the account was to be difcharged ac-

cording to the contraét made with Armftead on

the 8th of June 1778. Here again we find, that

nothing is {aid about fpecie: butthisis notall. Be-

tween the date of the certificate and the 12th of

May 1780, payments had been made fo as to re-

duce the balance to £161,603 13, exclufive of in-

tereft; and Mr. Defrancy, the agent for Beaumar-~

chais; onthat dzv, obtaineda certificate from Mr.

Jeferfon, the Governor, that the above fum with

intercft at fix per cent per annum, from the firft of

July 1778, was due to Defrancis as agent for Mr.
Beaumarchais; anc} that his arafts, for that amount

on Mr. Armitead, commiflary of ftores, would be

duly honored. '

Now can it be believed, that Mr. Jefferfon, in
the year 1780, would have certified that Mr, De-
francy’sjdrafts for £161,603 13 with almolt 2 years
intereft at 6 per cent, would be duly honoured, if
{pecie had been in contemplation?- Or would Mr.
Defrancy have required fuch a certificate, when
they bothkne'w there was neither any fpecie in the
treafury, nor the leaft profpe& of procuring any?

But the counfel for the appellee infifting that the
term Virgiiia currency, 1s equivocal; have, in
order to explain it, reforted to the teftimony of
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Mr. Picket; who fays, * That 2 number of mer.
¢ chants affembled at York town, and offered the
« fupercargo of the fhip Fier Roderique, for therc-
“ mainder of the goods, after the flate {hould be
¢ fupplied, at the rate of 4/6 Virginia currercy, in
“ {pecie, for each livre paid for the goods, in
¢ France, payable in tobacco at 20 s. per hundred
¢« weight, which offer was rejected by the fuper.
¢ cargo, becaufe he faid that the agent for the {tate
“ of Virginia had made him a better offer of 6s.
« for each livre, and to take the whole cargo at
 that price. That he believed he fhould accept
¢ the offer, unlefs they (the merchants) would give
¢ more,” But there is nothing in all this which
goés to the contra® itfelf; nor can any inference be
juftly drawn from it to fupport the idea that fpecie
was contemplated. On the contrary, I thisk it
may be fairly infered therefrom that Mr. Chevallie
did not expeét to contradl with the government for
fpecie. For when the fupercargo rejeted the of-
fer of the merchants, faying that the agent for the
ftate had made him a better one, of fix fhillings per
livre, for the whole cargo; and that he belicved he
fhiould accept it, unlefs the merchants would give
more, He appears to have been hefitating which
offer to accept: PBut if he had expefted, to have
received {pecie from the government, could he
have doubted, for a moment, whether Le fhould
take fix fhillings the livre for his whole cargo, or
4/6 for a paatof it only?

Much firels was laid, in the argument, on the
lofs Beaumarchais would {uftain, if the contra&
was net cenfilered as a {pecie one. But whether he
made an advantageous, or an unprofitable, contraét
with the government, is not a proper enquiry in
this court; for, here, the cnly queftion muft be what
the contradt really was; and when that is difco~
vered it muft be adhered to. But it was probably
not {o difadvantageous to Feaumarchais as the ap-
pellees counfel feem to apprehend. Forby agrees
ment between the parties, Chevallie was to retain’

L
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out of the cargo, for his own ufe, fundry {pecified Cemmonw’lth
articles, which were entered on the back of the Beaurrffrchais
contraét; and when making up his accounts in
conformity thereto, he charges thg whole cargo =~
to the ftate, agreeably, no doubt, to the invoi-

ces laid before the council board, and then gives

credit for the feveral articles retained for his own

ufe, amounting to 120,021 livres, and g {fous, or

£ 36,006 6, Virginia currency, at 6s for each

livre; which was all proper enough: -But, in the
account of the articles retained, there is a quan-

tity of brandy (20 pipes and 18 barrels) ftated to

have coft in France 12,043, liv. 10{ous. “L'he pipes

are {aid to contain about 125 gallons each, but no
mention made of the contents of the barrels Sup-

pofe them however, to have contained 33 gallons

each: 'Thenthere were 3094 gallons, charged at

almoft 4 livres per gallon; which is more (I be-

lieve) than three times what the brandy actually

coft in France. And if the other articles were

priced according to this example, theadvance up-

on the prime coft muft have covered all his loffes.

Befides the expedition, which he expefled to de-

rive from that part of the contraét which related

to the tobacco, was a great inducement.

There is no evidence then of a fpecie contraét,
unlefs the ftory of the filver dollar being laid on
the council board, and the argument of Chevallie’s
being a foreigner unacquainted with our language,
are entitled to any refpeét: But they have no
weight, for the firft is not proved, and the latter
is no objeétion, as Chevallie was provided within-
terpreters. '

I come now to confider the third point; whether
there are circumitances in this caufe, fufficient to
take it out of the general fcale of depreciation, as

eftablithed by the aét of 1781¢ And I think there

are.

During the progrefs of paper currency, tobac-
co was generally reforted to, in order to alcertain
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hundred, having been, for fome-years back, about
the average price of that article, were generally
adopted as the ftandard. | Comparing, then, thofe
circumitanices with the contraét now under eonfi-
deration, in which we find £ 4 per cwt. allowed

" for the tobaceo, it {trikes me very forcibly, thata

depreciation of four for one was contemplated by
the parties; and that they regulated their contract
accordingly. But if fo, then by the exprefs pro-
vifion of the 5th fection of the aét, the court has
power to adjuft the contra&, according to that
ratio; and therefore, my opinion is, that it fhould
be fettled by a {cale of four for one.

It was obferved by the counfel for the common-
wealth, that the fettlement made by the late Soli-
citor General, in December 1784, in which the
money balance was fcaled at five for one, ought
not to be, difturbed, as Latil, the agent of Beau-
marchais acquiefced in it, and received {undry
payments under it, without complaining. But to
this, it may be anfwered, that Latil was the third
agent of Beaumarchais, not privy to the originaf
contradt, but fent over here, fix years after the
debt had been due, in order to colleét the large
balance then unpaid: which he found attended
with great difficulty and obftru®tions; and therefore
he was glad to receive any payments that were of-
fered him: Befides there is noevidence that he ever
confented to the fettlement of the account, {caled
at five for one; and, confequently, his tranfadli--
ons aflord no inference againft the claim; efpecial-
ly when it is tecollelted that he was not dealing
with an individual, upon equal terms; but was a
foreigner, juft come to the country, contending
with, and entirely in the power of, a Sovereign
ftate, as.he thought; and againft which he did not.
difcover that he had any compulfory remedy.
Under {uch circumftances I thould not have thought
Beaumarchais himfelf, concluded, had be been
here, tranfalling the bufinefs in perfon. Upoxn
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the whole, T am of opinion that the decree of the Commonw’lth

Chancellor ought to be reverfed; “that the balance
«of the money debt, fhould be fcaled at 4, inftead
of 5 for 1; and the balance of the tobacco debt at
twenty, inftead of fixteen, fhillings per hundrcd
weight. i ‘ o

s
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CARRINGTON Judge. That the court had.

jurifdiétion of the caufe is very clear, for the rea=
'{fons already given by the Judges; and therefore it
is unneceflary todifcufs that point 4ny further. But
upon the merits, I am of opinion that Beaumar-
chais was not entitled to relief. 'The written con-
tra& purports upon the face of it tobe for the cur-
rent money of Virginia; and therefore it is necel-
farily fubject to the fcale of depreciation, unlefs
the appellees are able-to fhew that {pecie was in=-
tended. But the inference appears to me to be di-
reétly otherwife. For in the firft place it is not
probable, that the Executive would have contract-
ed for fpecie, when they had none in the treafury,
nor were likely to have any.  Such a conduct
would have argued fuch grofs inattention to the
honor of the country, and {uch perfidy towards the
creditor, that it ought not tobe attributed to them,
without the cleareft proof of the faét. Butuno fuch
proof is adduced. liven the flory of the filver dol-
lar 15 not proved; but, if it had, the circumftance
of the total ablence of the precious metals asa
circulating medium at the time, affords foftronga
prefumption that {pecie was not inteénded, that
fomething more than the bare prodution of a filver
dollar at the Council board ocught to have. been
thewn in order to remove it; becaufe as the per-
formance of fuch a contradt would have been fo
wholly impraéiicable in the then ftuation’ of the
country, it fee ms, almoft, impoflible that the terms
could have been accepted; and therefore where

the probability is {o great that a contradt for fpe-

cie was refufed, the appellees ought-to have been
able to thew not only that the filver dollar was
produced, but that thofe terms were accepted;
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and that the coitraét was for fpecie. Inftead of
this, however, there is.not the flighteft proof of
the allegation with regard to the filver dollar: and
therefore it may be laid entirely out of the cafe..
But there is another circumftance which has great
weight; and affords a very firong inference that
{pecie was not intended. It is this, that Beau-
marchais by the contraét agrees to allow / 4 per
cwt. for the tobacco; altho it is ftated, that it
might have been bought for lefs than 20s. {pecie.

Now how can this be accounted for, upon any
other ground than that the contradt was for paper
money? Would the {fupercargo have atlowed £ 4
{pecie per cwt. for an article that he could have
bought at lefs? The thing is impoffible. Thefe
arguments are confiderably ftrengthened by the cir-
cumftances which followed after the contraél; fuch
as the credit of the # 1300 at the nominal value,
the certificate of the Governor to Defrancy, and
the long acquiefcence under the folicitor’s fettle-
ment; which ‘all ferve to explain the meanmg of
Chevallie, in the apprehenﬁon of all thofe concern-
ed with the tranfaction. t then it is faid that
the circumftances entitled hlm to relief under the
sth feQion of the at eftablifhing the fcale of de-
preciation: fince he reje@ed a better offer, in fpe-
cie, from the merchants, and therefore that he
ruft have calculated on being pald in that medium.
The only teftimony on this point is the depofition
of Picket, taken ex parte, and afier a great laple
of time, when many of the circumftances might

- have been forgotten, or not diftinétly recolleted.

In this fituation of things his declarations ought
to be very ftrong indeed in order to outweigh .the

~ numeroys circumftances leading to a belief that

fpecie was not intended. But inftead of this he
does not profefls to have been prefent when the
contract was made, or to have known any thing
about it. He only relates what pafled between
Chevallie and the merchants, who offered 4/6 Ipe-
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paid in tobacco at 20s. per cwt. But does this
prove that the whole cargo was not fold to govern-
ment upon other terms? Certainly not; for he
was not prefent at the contraét with the ftate, and
knew nothing about it,  The price offered by the
merchants forms no objeftion; for, as they were
not known to Chevallie, he was not fatisfied of
their folidity, and therefore preferred a contra&
with the ftate, efpecially as he thereby got 6 per
cent intereft, whereas he mult-have been content
with five from individuals. There is confequent-
ly no ground for the fcale adopted by the Court of
Chancery; and that of four for one, is equally
without foundation. For it is not proved that the
fpecie price of tobacco was 20s. per cwt. the au-
ditor ftates it to have been lefs; and that pofition
is fortified by the circumftances of the countrys
The {cale of 4 for 1, therefore, which is bottom-
ed on the notion that 20s. was the ftandard
price of the article, cannot be fuftained. Under
every point of view then, it appears to me that
the contradt was for paper money, and that fpecie
was not intended. " The plain confequence is, that
it was fubjedt to the fcale which the auditor appli-
ed, ac there is nothing to diftinguifh it from con-

tracls in general of the fame period. My opinion

therefore 1s that the decree of the High Court of
Chancery is altogether erronevus; and that it
ought to be reverfed, and the bill and petition
difmiffed. )

PENDLETON Prefident. I do not feel my
paflions in the leaft difturbed by the objettion to the
juritdi€tion of the judiciary over this cafe; It is
an obicétion of right, which I can view in tbe calm
lights of mild philosophy. Indeed it cannot be fup-
pofed, that any member of this court is fo fond of
power, as not to have chearfully transferred this
troublefome difcuflion to anv perfon that weuld
take it, if they could have done it with propriety:
But we are as much bouad to fupport the legiti-

s
Beaumarchais

"-uw



168.

Commenw'lth
s,
Beaumarchais

‘-——W

OCTOBER TERM

mate powers of the Judiciary, asthat, thatbranch
is not to invade what hath been affigned to the
others. It was truly faid, by Mr. Hay, that the
Legiflative acts were uncontroulable in all things
within their constitutional powers, which pewers
are only reftrained by our bill of rights and confti-
tution. 'That conflitution creates three branches
of government, and declares that their powers fhall
be kept feparate and diftinét, and thofe of one not
exercifed by the others. ' We muft confider then
what are their dittinét powers: The Legiflature
are to form rules for the condu&t of the citizens,
and to make regulations for the difpofition of pro-
perty, they hold the sword and the purfe, to be ufed
for the purpofe of defending the fociety againit fo-
reign invafions, or domeftic infurrections; and to
come to the prefent purpofe, it was to prov1de
military ftores and neceffaries for the army. ’'Itis
the duty of the Executive to fee that all laws of
a public nature are carried into execution; and to
make contracts in cafes of the prefent nature, di-
re€ted by law, and which, when made, the{ociety
are bound to perform; but they cannot originate
any claim upon the public. It is the province of
the Judiciary to decide all queftions which may
arife upon the conftrution of laws or contraéls, as
well between the government and individuals, as be-
tween citizen and citizen. They can neither make
a law, or contraél; but decide what the law is,
upon any queftion before them; and, if the Legif-
lature fhall declare the conftruion of a law former-
ly paffed, altho that declaration will operate as a
law profpeétively, the judges are not bound to adopt
that conftru@ion in prior cafes, unlefs they ap-
prove of the fenfe declared: And this was the
opinion in the cafe of 'Turner vs. Turner. Upan
the fame principle, if a contra& is entered into
in behalf of the government purfuant to an exnﬁmg
law, and a conteft fhall arife about the meaning
of the contraél, it belongs to the judiciary to de-
cide what the comraé't was; and, if the Legiflature
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thall decide that queftion, they invade the prcv'ECS
of the judiciary, contrary to the conftituticn. but
this is {aid, by one Gentleman, to be an invafion
of the ftate fovereignty and its attributes; and by

another to be a proftration of the Legiflature at the

feet of the Judiciary:. Sounding terms! but which
would have, been moere properly ufed, when the
conftitation was framing, in oppofition to the cre-
ation of the three departments,. than now, as ob-
jections to the exercife of the powers allotted to
‘each. "When the tederal Court decided, thata
State was fuable in any Court, befides the abfur-
dity of applying the erdinary procefs to fuch a fuit,
the States were jultly alarmed at the attack upon
their fovereigniy; which was furely invaded by
cailing them into a detunce in any foreign court.
I, as a citizen of Virginia, participated in feeling
the wound; but mv refleétions on the fubje¢t then
produced-this opinion, that altho a State could not
be thus culled upon in a foreign court, or in its
own courts, without its confent, yet the honor
and juftice of every State required, that an'inde.
pendant tribunal {hould be appointed within itfelf,
to decide upon all claims againft the public; and
not lezve them to the decilion of a popular Affem-
bly, improper from the nature of its exiftence, as
well as from their numbers, to decide upen con-
tracts made; that is to fay, what they are, and
whether they will perform them or not: And I
feel a pleafure, indeed a pride, in difcovering, that
the Legiflature of my country had provided fuch a
tribunzl, by allowing an appeal from the Auditor
of public accounts, an executive officer, to the ju-
diciary, independantin the tenure and emoluments
of office, 2zd bound to decide according to the
laws, on which the contra® was founded; for, in
that light I view the law giving the appeal, which
effablifhes a general mode of bringing all claims
againft the public before that tribunal; and the ge-
nieral words of the law are fully fufiicient for that
purpofe. Afterall, however, the Legiflature have
a check upon the decifion; for the court when they
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Commonw’lth have determined in faver of the claim, can only
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order the Auditor to ifflue warrants upon the Tre-
fury, but the Legiflature muft provide a fund to
an{wer thofe warrants, as the only means of giv-
ing the judgment effe¢t. At the fame time, I muft
be permitted to declare my opinion, that they
would a& difhonorably, in withholding {uch funds,
unlefs in cafes of very glaring injuftice to the State,
T'he fituation of England in regard to this peint,
has been mentioned. The petition of right was
the mode adopted there for referring fuch claims
to their Judiciary; and although originally, in high
prerogative times, it could not be proceeded upony
until the king had underwritten, Iet Justice be done,
yet that has long fince been difpenfed with, and

the petition is taken up as-anordinary proceeding: -
That petition, and the monsirans de droit, fubjecis
all the claims of individuals againft the crown, or
the public, to legal decifion: But the great cafe of
the Bankers, thews the effeft "of the controuling
power of the Legiflature; for, after their claim was

allowed, the Legiflature refufed to provide a fund,
until a compromife took place, by which the Ban«
kers agreed to receive a moiety of their claim.
Thus much upon a {uppofition that the Legiflature

‘had rejelted the legal claim of the appellee under

the contrad in the prefent cafe; which I do not
confider to have been the cafe. His petition to
the Affembly ftates his great lofs under the contract,
and fince he entered into it to ferve the United
States and Virginia, in particular, and that fer-
vice was effential to the interefl of both; he founds
his claim upon the juftice and ‘genercfity of thele-
giflature to compenfate him tor his lofs by the
event of the bargain. To fuch a claim, not a right
fixed by the terms of the contra&, the legiflature
only could open the public purfe. That bedy re-
je€ted 1t; and it is not for this Court to fay, whe-
ther they ated upon proper principles, or not.
For my pofition is,” that all claims muft originate
with the legiflature, or they cannot be allowed by
the Executive, or Judiciary; but when, asin this
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cafe, the Executive are authorized by law to make Commonw’lth
2 contract, and they do make it accordingly, if any
difpute arifes upon that contrad, it belongs tothe
Judiciary, to decide upor it; and not to either of
the other departments, Whether the Auditor
afted prudently, or not, in rejeting the claim,
becaufe it had been decided upon by the Solicitor
and executive, no more blame attaches upen him
for his decifion, than is attributable to an inferior
court, whofe judgments are reverfed by a {uperior
tribunal. 1 confider the application to him as the
legal mode of bringing the queftion before the Ju-
diciary. The Solicitors decifion, which he thinks
prohibited him from confidering the claim, is refer-
ed to, and made a part of the record, and is tobe
examined, as if it had been his own. Upon the
whole [ am for overruling the objeftion to the ju-
rifdiétion. I proceed to confider the queftion upon
the merits, which depends upon the written con-
track, and the teftimony of Mr. Picket. Upen the
contract, the payment of the money pars was tobe
paidin Virginia currency, whichbrings it, exprefl-
ly, within the 2d feétivn of the fcaling adt; and
the only queftion is, whether the circumftances
difclofed in the contradtitfelf, or arifing from the
tetimony of the witnefs, brings it within the 5th
feétion of that act?

us
Beaumarchais
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It is objeCted that Beaumarchais is a foreigner,
not bound by the alt of 1781. But foreigners com-
ing here and making contraéls, have aright to{ue
in our courts for a breach of fuich contraéls, and
are bound by all laws for regulating them. .And
here it may be neceflary to confider what thofe pre-
vailing circumftances are to relate to. In all for-
mer decifions they have been confined to the fingle
point, whether the legal {cale be {fuch as met the'
ideas of the parties at the time of the contradt?
And I think very rightly. Hillj& Braxton vs. Sou-
therland is no exception, fince there was no con-
tract for price. No {cale had been fixed till the
act of 1781; and when the Legiflature were pro-
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viding one to operate upon contraéts during the
period of five years preceding, when the paper
money had been in the progrefs of depreciation,
and made perhaps the beft general regulation which
they could adopt, yet fince, in thofe contraéls, the
parties might not be fenfible of any depreciation
at an early day, or of one dfferent from the legal
fcale, this provifo juftly meant to make the legal
fcale yield to the real contraét of the parties. It -
is therefore to the {tale that the provifo is to be
applied; and not to circumftances tending to fhew
the motives of the parties for entering into the
contraft, or whether the bargain was a good ora
bad one, either in profpe& at the time, or in event;
which would indeed be, to overturn the provifion
in the fecond claufe, and opén a door for endlefs
litigatiun. An extreme never intended by the
Legiflature, and not to be adopted by this court.
On the other hand, to admit of no circumftances
‘to prove the idea of the parties, at the time, as to
the ftate of depreciation, would be wholly to re-.
je€t the provilo, which the court are equally re-
ftrained from doing. The evidence of Mr. Pick-
et therefore, {6 far as it may relate to the motives
which induced the agent of Mr. Beaumarchais, to
prefer the contradt with the govérnment, to ong
with his company of merchaats, have no influence
upon the queftion; although, I cannot help obferv-

_ing, without intending to refleét upon the witnefs,

that his teftimory conveys a firange idea for that
reference. They would accept the offer of the
government, as better than the other, unlefs the
merchants would give more; and yet no perfon can
doubt but that 4/6 per livre, paid in tobacco at 20f
per hundred, was a better offer than 6/ per livre,
paid in tobacco at £ 4 per cwt, at which rate a
confiderable proportion of the debt was to be paid
by the public. The depofition can only be regard-
ed, {o far, as it may relate to the ideas of the par-
ties as to the real depreciation; as te which, it
tends to thew that their idea was, that the differ-
ence between {pecie and paper was four for one:
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that being the difference between the price con- Commonw’lth

tracted to be given for tobacco, and that to be al-
lowed the merchants on a tpecie contratt. The
obfervation that Mr. Chevallie was a ftranger, un-
acquainted with our laws and language, has no
weight wich me. Intrufted with the care of fo
large a mercantile concern, he was, no doubt, a
man of underftanding and experience in fuch bufi-
nefs. [le was attended, in the contract, by two
interpreters, and had been before furrounded by a
company of {peculators; who, beft, of any, knew
the real ftate of depreciation; -and, no doubt, in
the courfe of their treaty difcovered to him what
that ftate was. For when they offered, in their
propofals, to furnifh tobacco at 20/ per hundred,
in paying for the goods, he would naturally inquire
why they would fell tobacco at that price, when
the country demanded for it £4 per hundred, and.
their anfwer muft be as obvious, that the former
was the {pecie price, and the latter, the price in
paper; which fthews the difference to have been
well underftood. It is immaterial what were his
motives to prefer a contraét with the government;
for it ig {ufficient that this diflerence in the price
of tobacco, conveyed to him an idea, that the de-
preciation was four for one, and thathe contraét-
ed vnder thatidea- That fuch was the idea of the
Executive alfo, is obvious from the famé circum-
ftance; if they were acquainted with the offer of
the merchants, as no doubt they were, fince Mr.
Chevallie would naturally difclofe it, in order to
raife bis demand upoa the public; or perhaps they
might fix the offer of the demand of four pounds
per hundred, upon a well known cuftom, as ne
fcale was then fixed, of making the ufual price of"
tobaeco at 20s {pecie per hundred, compared with
the current price in paper, the ftandard by which
to regulate paper contrafts: To one of thefe the
Kxecutive muft have had recouvrfe, when they fet-
tled the price to be allowed for tobacco at AT
Which fixes the‘{cale at four for one in the idea of
both parties; and, in my opinion; that ought to be
the fcale, by which that contrad ought to be ad-
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jufted. The Executive, in 1775, adjufted it at 5
for 1, probably thinking themfelves bound by the
legal fcale; but as that idea has been overruled, .
by the opinion of this court in feveral cafes, the
appellee has a right to have it correftedto 4 for i,
unlefs he is barred by his acquiefcence, and what -
has happened fince. ' ' ‘
It was not till 1785, that his agent difcovered
his demand was to be reduced by a {cale of 5 for 1.
The agent, as was his duty, took 2 copy of the
ftatement and the Governor’s teftimonial, and, ro
doubt, tranfmitted them to France, for his princi-
palsdire&tions how he fhould condu& himfelf; which
he, probably, did not receive, till 1787. - What
thofe were does not appear; but the agent here
proceeded to receive warrants from time to time,
which he could not turn into {pecie without lofs.
Thus the matter continued, till 1792, when that
lofs made part of the appellees claim in his petiti--
on to the Affembly ; at which time he difclofed his
objeflion to the fettlement, and infifted that it
ought to be adjufted upon the footing of a fpecie
contract, The Legillature direéted fome allow-
ance to be made him on account of his lofs by the
warrants, but rejeted his extenfive claim. He
renewed his application for the latterin 1793, but
without fuccels; and, in April 1795, he applied to
the Auditor, in order to bring the matter before
the Judiciary; and, being refufed, he filed his pe-
tition of appeal in 1796, to the High Court of
Chancery. During all this period, altho he con-
tinued to receive payments that were offered him,
yet he never gave a release, or did any aéf relin-
quithing his claim, to which he was entitled by
the contra@®; and therefore, altho the court is of
opinion, in which I concur, that the contraét was
for paper, yet my judgment is, that we are not
precluded from re&ifying the mitake in the f{ettle-
ment, which reduced the money to 5 inftead of
4 for 1. It was objefted, with a confiderable de-
gree of force, that, by his delay, he has depriv-
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ed the Srate of recourfe to the United States, who Commonw’ith

ought ta pay the demand; but this is not conclu-
five in my mind, for two reafons; fir:t, that I fup-
pofe Congzrefs will pay the money, becaufe L think
they wought, not only upon the general principle
adopted, of the war having been a common con-
cern, but that, I believe, many of the articics
purchafed, were fent to the continental army :—
Secondly, if they fhall refufe, fince the contract
was made ‘with the ftate government, and the de-
lay has been occafioned by the miftake of our Ex-
ecutive in adjufting the claim under it, 1 think the
State bound by honor and juftice to pay the balance
arifing from a correétion of that miftake, altho they
thould not be reimburfed by the union.

This objeftion had confiderable weight in the
decifion of the cafes of the Commonwealth vs Banks
and others: but there, they had neglected to have
their property valued, which they claimed to be
allowed for, altho laws had paffed from time to
time, direCting fuch valuation to be made; the laft
of which declared, that no fuch claim:{hould be
allowed, unlefs the valuations were made within
a limited time. That this was the principle ground
of decifion, will appear from another cafe, where
the claim was allowed, becaufe the property had
been valued, altho there was fome irregularity in

the proceedings, not imputable to the claimant; -

which the court of equity fupplied,” My opinion
therefore is, that the money demand ought to
be reduced by a fcale of 4 for 1, and the tobacco
balance corrected from 16s: to 20s. per cwt. in
order to correfpond with the {cale. It only re-
mains to confider the intereft; which, 1 think,
ought to be allowed, from the date of the contraét,
in 1778, to the 6th of January 1785, and then to
ftop; fince the agent then knew how the adjuft-
ment was made, and ought to have proceeded to
his appeal at that time, if he meant to complain
of it; but the intereft ought to revive from the
time of pronouncing the final decree, and be con-
tinued till payment.

@y,
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‘When an in-
terlocutory
decree is en-
tered at one
term of the
Court of Ap-
peals, it may
be {fet afide at
a fubfequent
term.

When 4 jud-
ges only are
hitting, & they
areequally di-
vided in opini-
onas toa part
of the decree
given by the
~ court below,
the reverfal
ought not to
be extended
farther than
they all con.
cur, there Is
error; but the
refidue ought
tobe affirmed.

OCTOBER TERM

The Judges being thus all agreed that the decree
of the Court below, as it flood, was erroneous,
but equally divided in opinicn, whethcr the con-
tract thould be fettled by afcale of 4 for 1, inftead
of the ftatutory fcale of 5for 1, 2 decree wasenter.
ed, ftating that by the unanimous opinion' of the
court, the decree of the High Court of Chancery-
was reverfed; and, on account of the divifion a-

mong the Judges, as to the {cale, that no further

decree could be made, as the cafe was not provid-
ed for, by the att of Aflembly.

At this term the Court defired it to be argued,
whether under the act of Aflembly, relative to ca-
fes where the Court is divided in opinion, the de-
cree ought not to have been affirmed for the balance
due according to the {cale of four for one, agree-
able to the opinion of the two judges, who thought
that fcale ought to have been adopted ?:

CarLr and WicknaMm for the appellee. The
former decree ought not to have been entered.—
1, Upon general principless 2d, Upon the act of
Affembly. With refpe to the firft:  The Court
ought never to reverfe farther down, than, a
majority of the {itting Judges concur, the Court
below erred: For that is all in which it can tru-
ly be faid to contain error; fince that cannot be
deemed erroneous, which a majority do not pro-
nounce to be fo. But that which is not erroneous
ought to be affirmed. For the claim is {eparable
inits nature; fince the court have only to {ay what
remains after the deduction is made, according to
the opinion of the two Judges, who are for the lef-
fer fum; which 1s all that the whole court concur
in reverfing; when two think it ought not to be
reverfed as to the lefler fum. Waith refpeét to the
fecond: The aé plainly contemplates a partial,
as well as a general, reverfal. For the obje& of
the Legiflatnre was to prevent a fufpenfion of the
caufe, whenever the court fhould happen to be
divided in opinion; and an adequate provifion was
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intended. But this could not be, without extend- Comfnonw’lth
ia1g it to = divifion in both-cafes. For the difiicul- Beaun?:rchais
ty of making a decree was as great, and toe il’{f—

peafion as ccrtain, in the cafe of a partial, asofa - o
total divifion. Of courfe, ifit is not within the

letter, it is within the equity of the act; and the -

rule, in fuch cafes, is to adopt the conitruct:on,

which is agreeable to the equi.y of the ftatute.—

Plowd. 467. But it is witdin the letter of the

aét: for the words, Affirmeng in those cases where

the woices shall be equal, apply as well to a part,

a3 to the whole. 1t follows, therefore, that the

former decree ought not to have been entered.

But if {o, the court may ftill fet it afide, and
evrer the proper decree. Becaufe that entry was
interlocutory, and the caufe is ftill upon the docket.

Nicuoras and Hav, contra. The term having
p«ficd, the court cannot, now, make any alterati-
on in the decree. But if they could, this is nota
cafe contemplated by the act; which relates to
cafes of u divion upon the whole caufe, and not
upon a part only. Befides the Chancellor and the
two Judges, who were for the lefler fum, did not
concur; “becandfe he was for allowing the whole
amount, and not the leffer fum, only:,

Cur adv. vulit.

PENDLETON Prefident delivered the refolus
tiot of the Court, as follows:

The Court have revifed the decree of November
1801, and are unanimoufly of opinion. 1ft, That,
on the equal divifion of the Judges in the partial
affirmance of the decree, it ought to have been af-
firmed, as far as the two Judges thought it jult; in
like manner, as if the divifion had been on a quef-
tion of a totul affirmance, or reverfal.

2d, That the court are not precluded from cor-
re@ting the miftake in the former en.ry, fince the

M
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record remains in court, and the caufe undecided.
It would feem firange indeed that when we are
cenftituted to correct the errors of other courts,
we fhould not have power to fet right our own mif-
takes, in the courfe of proceedings in a caufe yet
depending.

The following decree is, therefore, to be entered.

The court having revifed and maturely confider-
ed their decree of the fecond day of November,
1801, which left the caufe undecided, is of opini-
on that the faid decree ought to be, as it is hereby
fet afide, and the following f{ubftituted as the final
decree of the court. The court having maturely
confidered the tranfeript of the record and the ar-
guments of counfel, is of opinion that in the con~
tradt, ftated in the proceedings to have been en-
tered into between William Arftead, as agent fo
the Commonwealth, and Monfieur Peter Francis
Chevallie as agent for the faid Caron Beaumarchais,
the parties having ftipulated for the payment in
Virginia currency, fuch payment might be made
in the paper money of the ftate then in circulation,
and under the fecond {feQion of the aé& of Aflfem-
bly, pafled in the year 1781, entitled, ¢ An a@
direting the mode of adjufting and fettling the pay-
ment of certain debts and contradls,” was fubje
to be reduced to {pecie by fome f{cale, but that

~under the provifo in the sth fetion of that act,

the court is at liberty to inquire into the circum-
ftances tending to fhew whether the legal fcale, as
of the period of the contra®, accorded with the
idea of the parties at the time, and to that inqui-
ry alone ought the proof to be confined, and not
to extend to circymitances relative ta the motives
of the parties for contracling, or whether the bar-
gain was to produce gain or lofs on either fide,
either in profpec or event, and therefore that the
decree of the High Court of Chancery rather mak.
ing a new contraét for the parties, than purfuing

Mwm
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their real contra&, is founded upon wrong princi- Comm'onwf’lfh
ples, and the quantum of the fum decreed errone- Beaumarchais
ous. And the court proceeding to confider what “ ey
decree the faid High Court of Chancery fhould
" have pronounced, were equally divided, two judges’
being of opinion that the legal fcale of five for one,
by which the account was fettled by the Executive,
and according to which the faid Caron Beaumar-
chais is paid his whole demand, was the proper
fcale; and therefore that the decree and order ought
to be reverfed, and the appeal from the Auditor
difmiffed; and two other judges, of opinion that,
from the contract and other teftimony in the caufe,
it is apparent that four for one was the fcale, or
relative value between paper money and {pecie, as
contemplated and underftood by both parties at the
time of the contrad®, and therefore ought to be the
rule of adjuftment under the provifo in the fcaling
2t before mentioned, which wouldleave a balance
of feven thoufand feven hundred and twenty pounds
fourteen thillings, ftill due to the appellees of the
money part of the contracl; that the price of the
balance due in tobacco, ought confequently to be
changed from fixteen fhillings to twenty fhillings
per cent, which wiil add to the faid balance feven
hundred and twenty pounds two fhillinge and eight
pence; and that upon the aggregate of the {aidba-
lance intereft ought to be allowed at fix per cen-
tus per annum, from the ift day of July 1748, to
the 1ft day of january 1785, (amounting to three
thoufand two hundred and ninety one pounds eigh-
teen fhillings and fixpence,) and then ceafe, as
the faid Garon Beaumarchais then knew of the ad-
juftment, and did not complain of it at an earlier
day; that the decree and order therefore ought to
be affirmed as to {fo much, and be xeverfed for the
refidue. The” voices of the Judges being, thus
equal, purfuant to the act of Affembly in that cafe
made, it is decreed and ordered that the decree
and order of the faid High Court of Chancery be
affirmed, as to the fum of eleven thoufand feven
hundred and thirty two pounds, fifteen fhillings
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Commonw'ith and two pence, part thereof, and be reverfed as
Beaun‘:;'chais to the refidue; and that the appellees pay to the
h appellants, as the party fubflantially prevailing
- in this court, their cofts, expendedin the profe.

cution of the appeal aforefaid here.
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OBERT LATHAM junr. brought trefpafs
I againt Rohert Latham for bresking his clofe,
conizining thirty acres, treading and confuming
his grafs and cutting down his trees. Plea not
gal ity. and the a& of limitations.—Iflue. Ubpon
tie triz] of the caufe the plaintiff filed a bill of ex-
ceptions to the couris opinion, ftating, that the
defendant moved the court to direct the jury that,
in a cafle of inteftacy, the heir could not be in pof-
feflion of any part of the tra& of land on which
the manfion houfe ftood, 2lthough the fame fhould
not be a part of the plantation, or inclofed land; &
that the court direfled the jury that the heir could
not be in pofieliion until the dower was afligned.
That the plaintiff then offered to prove the tref-
pais on certain woods, part of the tradt of land on
which the mauilon houfe ftood; but the court di-
rected that no teftimony to prove fuch trefpals,
during the life of the widow, could be given. Ver-

The heir ean-
not maintain

an aftion of

trefpafs for a
tre{pafcommit
ted on thequa-
rantin€ lands
of the widow,

‘before aflign-
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- di¢t and judgment for the defendant; and the plain-

tiff appealed to the Diftri@ Court; where the judg-

- ment of the County Court was affirmed : and, from

the Judgment of affirmance, the plaintiff appealed
to this Court, : -

Wirrianms for the appellant.  The court below
erred in fuppofing that the heir could not maintain
trefpafs before the widows dower was afigned.
For the at of 1705, 0ld body of laws, page 31,
Sect. 8, only means, at moft, fuch landsas would
be ufeful to the widow; that is to fay, the nef-
fuage and cleared land: but not the weod land;
as that inflead of being ufeful would be burthen- -
fome and expenfive. But the court interrupt-

. ed the inquiry prematurely. For the parties were

at iffue upon the point whether a trefpafs had been
committed within five years or not; and therefore
the plaintiff ought to have been allowed to fhew an’
injury within that period. It does not appear
from the bill of exceptions, but there might have
been fume agreemént between the heir and widow

fo as to avoid the neceflity of prOving an affign. -

ment of dower; and perhaps this would have been
fhewn if the court had not abruptly put an end to
the enquiry. :

Brooxe contra.. The Court merely decided on
the points fubmitted to them; thatis to fay, ift,
Whether the heir could enter on the quarantine
lands? 2d, What was included within the quaran-
tine? As to the firft it is clear that at common
law trefpafs could nnt be maintained by the heir
within the forty days, and therefore not in this
country until the affignment of dower. As to the
2d, it ought not to be confined to the arrable land}
for without the woodland, the other would be
ufelefs to her. The court will not fuppofe that
there was any other evidence than what is {et forth
in the bill of exceptions; and therefore the cafes
fuppofed by Mr. Williams are unimportant. The
act of limitations does not admit any thing as the
declaration does not ftate the whole cafe.
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Wieriaus in reply. The court will not pre-
lurie that no other cafe exifts than that made by
the bill of exceptions ; but will rather intend that
the part excepted to only is ftated.- Itis not true
that the heir could not at common law maintain

trefpafs within the forty days. The plea is entire,.

and the parts not feparable. Of courfe when the de-
fendant fays he did not commit the trefpafs within
five years; he admits he did it at {fome time ; and
the court ought to have permitted the plaintiff to
prove at what time. Whereas their opinion is,
that the plaintiff could not prove a trefpals until
the afignment of dower was eftablifhed,.

P

Cur ad vult,

LYONS Judge Delivered the refolution of the
Court, that the judgment, of the Diftri®t Court
fhould be affirmed.

CURRY,
against
BURNS.

BURNS filed a bill in chancery, in the county
court of Berkeley, ftating that, on the 13th
of March 1756, he obtained a warrant from the
proprictors office for 400 acres of land, and paid
the ufual office fees. That by virtue of the faid
warrant, Baylis one of the proprietors {urveyors,
furveyed 214 acres, and returned a plat thereof
to the office; for which furvey and return, the
plaintiff likewife paid the ufual fees, and, in order
to obtain a deed, was always ready and willing to
pay the composition and other cuftomary fees,
which he adtually offered to the proprietor about
the month of May 1770, and demanded a deed; but
the fame was refufed. That Curry obtained a
deed from the faid proprietors office for 140 acres,
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part of the {aid 214 acres, on the 20th of Aupuft
1768, and had recovered a judgment in ejeétment
therefor againft the plaintiff ; who prays aninjune-
tion, and for general relief. ’ ' :

The anfwer of'Cuer‘yvde‘nies any knowledge of
the matters charged in the bill, except the grant
to himfelf, and the ¢je€iment.

A witnefs fays, that about the year 1763, he
purchafed of Burns a furvey, including thatin dif-
pute, for 400 acres, and that he refold it to him
two years afterwards. That this was before lord
Fairfax advertized for his tenants to come in and
fettle, and receive their deeds. A fecond witnefls
fworn in May 1790, fays that upwards of 20 years
before, he faw Burns offer Martin money, at lord:
Fairfax’s office, and alk him for a deed for his land;
but the latter {aidit was too late. "T'wo other de-
pofitions ftate, that, about the year 1768, Burn’s
made a fimilar offer and requeft, and that he re-
ccived the fame anfwer. There are in the re-
cord,a copy of Burn’s furvey, of 214 acres, dated
the 13th of March 1756; a copy of the warrant:
for 400 acres, likewife dated the 13th of March
1756; a copy of lord Fairfax’s deed to Curry, dat-
ed the 10th of September 1770; and a copy of the
governor’s patent to Burns for the 214 acres, dated
March 1t 1788. The County Court perpetuated
the injunétion, and decreed a conveyance to the
plaintiff. From which decree the defendant ap-
pealed to the High Court of Chancery; where the
fame was affirmed; and, from the decree of affir-
mance, the defendant appealed to this court;

‘where both decrees were reverfed, and the bill.

difmiffed. 2 Wash. 121, 6. Whereupon Burn’s
filed a bill of review againft Curry and Vanmetre
in the High Court of Chancery; which, reciting
the {fubftance of the former bill, adds, thatit was
drawn at firft with blanks, and, through miftake,
was afterwards filled up, by his counfel, with the
month of May 1770, inftead of 1767, or 1768 the
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true period; which was before Curry’s title accru-
ed. That thefe difcoveries were made fince the
determination of the former fuit; and that Van-
metre was a pendente lite purchafer. The anfwers
to the bill of review, refer to thejproceedings in
the former caufe, and ftate that the defendants do
not think it probable that the dates in the bill
of injunction would have been inferted, by coune
fel, without the plaintiffs content; and that they
do not admit the tender at the time {poken of by
the plaintiff, or before Curry’s title accrued.

A new witnefs fays, That, about 1768, the
plaintiff called at his houfe, and faid he was on his
way from lord Fairfax’s office, where he had been
to get his deed, which he had often applied for be-
fore. 'That he lives two n:iles {from the plaintiff,
but had never converfed with him, about 1t, lince
that time. Another new witnefs fays, that, in
the fpring of 1767, he was in company with the
plaintiff, who informed him that he had been at
lord Fairfax’s office, and was refufed his deeds—
Thet he met the plaintifl on his way home from
the office, andthat the weather was exceflive cold;
which was the reafon why he enquired where Burns
had been. That he lives about 5 miles from the
plaintiff, and has often converfed with him upon
the fubje&t. A third new witnefs {fays, That in
March 1767 the plaintiff called at his houfe, with a
led horfe, on his way to lord Fairfax’s office, to get
his decd.  That he faid he meant to take Ryan*
with him 2s a witnefs. That he lives two miles from
the plaintifl, but does not recolle&t to have conver{-
ed with him about it fince. A fourth new witnefs
fays, 1hat, about the year 1767, Ryan came to
her father’s (the plaintiffs) houfe to borrow a horfe
to bring down his mother, who lived above lord
Fairfax’s.  That the plaintiff lent him 2 horfe,
and went with him, faying that he would go to

* The fecond wirness mentioned above, in the
eriginal suit. ‘
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lord Fairfax’s to get his deed. That he came back
in about three days, and faid he could not get it
That when her father fet off it was warm, but
when he returned it was cold and wet, and there
was a deep fnow. A fifth witnefs fays he was the
plaintiffs attorney in the injunétion, and is fatisfi-
ed that the blanks in the bill was-filled up, and
the alterations made, with his knowledge and ap-

- probation. A fixth witnels fays, That after lord

Fairfax advertized for thofe who had furveys to
come and take their deeds, he met the plaintiff,

and afked him whether he did not intend to go,
and clear out his land; who anfwered, that the
land was poor, and that he muft help poor people.

Two other witnefles {peak as to the appearance
of the dates in the bill of injunéion, that they
feemed to be written with a different pen and ink,

and that there were erafures in the bill, with the
fame kind of ink that the blanks were ﬁlled up w rithy

which was blacker than the ink the bill was in ge-
neral written with.

There is in the record of the bill of review, aco-
py of lord Fairfax’s advertifment for tenants to
come in before the 29th of September 1766, pay
their fees, and receive deeds under pain of forfeit-
ing their rights. '

‘The High Court of Chancery reverfed the de-
cree entered there in conformity to the decree of
the Court of Appeals; and thereupon Curry again
appealed to this Court,

Cacrt for the appellant. The new record only

exhibits the old cafe. The plaintiffs charge as to
the alteration of dates in his firft bill is plainly

- founded on a miftake of the principle, which the

court declared ought te regulate thefe cafes in ge-
neral; and of the date which governed this parti-
cular cafe. The opinion of the court was not,
that eleven years; or any other precife time, was
the period of forfeiture, but merely, that eleven
years, unaccompanied with circumftances, was
too long: ‘That the taking advantage of the for-
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feiture was the material a2, which deftroyed
the right of the claimant under the former war-
rant: That an exprefs appropriation by fur-
vey or otherwife was fuch an a&t; and, as the fur-
vey and appropriation in this cafe were ordered
on the 20th of Auguit 1768, That that ought to
be confidered as the true-period when the forfeiture
was to be confidered as having been taken advan-
tage of. Uuder which point of view, it was evi-
dently unimportant, whether the alteration in the
dates of the former bill, were aftually made or not,
altho there is great reafon to fuppole the plaintiff
is miftaken as to the fa¢t; becaufe the court did
not proceed upon thofe dates, but upon that of
the furvey. The true inquiry therefore is, whe-
ther the new evidence varies the cafe? The copy
of the advertizement, which declares the forfei-
- ture if not attended to; and the teftimony of the
witnefs who declares the intention of Burns to
abandon, are favourable to the appellant: Butthe
laft evidence proves nothing new in favour of the
appellee. - For there are fuch contrariety and mi-
nutenefls in it, that the effetis deftroyed. Befides
there are four witnefles who ftate the tender not
to have been made {ooner than 1768, and only
three, who make it to have been in 1767. But
they all refer to Ryan; who fays it was after Cur-
ry’s furvey was directed. Befides the new witnef«
fes ftate nothing of their own knowledge; but
merely the declarations made by the plaintiff him-
{elf. which are no evidence; and therefore the
‘cafe is, fubftantially, the fame, as it was before.
But if the new teftimony was important, there is
“great reafon, from the circumftances, to prefume
‘it muft have been known to the plaintiff, before
the former hearing; becaufe they were all his
own near neighbors, except one, who was his
daughter; the {uit was in his own county court; and
itis as probable, thathe who was interefted fhould
have recolleted his converfations with fome of
them, as that each of them, without intereft,
fhould have diftinétly remembered fo many minute
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incidents, and feparate converfations. The bill
of review ought not to have been allowed by the
Court of Chancery. 1ft, Upon the dottrines of
that court with regard to bills to review its own
decrees. 2. Upen the ground that, the Court of
Chancery cannot review andreverfe adecree of this
this court. Wich refpect tothe 1ft, it is a rule that
the plaintiff cannot bringabill of review & examine
witnefles, in contradiction of what he has endea-
voured to eftablifh before. 2 4t4. 531. But here
the plaintiff offers now to eftablifh a different date

from that which he formerly contended for. Again,

it is a rule, that if the new teftimony goes toa
matter which was in iffue at the former hearing,
a Lill of review fhall not be allowed, upon that
evidence. Hind’s ch. prac. 59.—4 Vin. abr. 414,
409. In which laft paflage, it is exprefsly faid,
that “ where a matter in fa&t was particularly in
¢ iflue before the former hearing, though youn have
“ new proof of that matter, upon that you fhall
“ never have a bill of review.” But here the date
of the tender was in i{lue before, and the enquiry
wan direcled to it exprefsly: Of courfle, the new
tellimony, going to the fame point, will not {up-
port a bill of review. DBefides the new matter
ought to be fuch as would of itfelf be fufficient to
Le the fuundation of a decree.  But in the prefent
cafe, the new matter would not of iticlf be confi-
dcred as fufficient ground, whereon to afford reliefl
With refpet to the fecond pofition, that the Court
of Chancery cannot review and reverfe a decree of
this Court, the truth of it muft be obvicus. For
the contrary dollrine involves this abfurdity, .that
the inferior tribunal, whofe judgments are fubjeét
to the controul of this, may impeach and annul
the judgments of this Gourt, Ou principle, there-
fore, the Court of Coancery cannot exercife fuch

.2 power. It is true that in Mitford’s pleadings in

Chancery, it is {aid that the Court of Chancery in
Eungland may review a decree of the Houfe of
Lords there; and, in fupport of that opinion, he
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¢ites 1 Vern. 416. But that cafe do=s not main-
tain the pofition; for the objet of tac bill there
was merely to enforce the difcovery, in ovder,
that aplication might be made to the Houfe of
Lords; and the Chancellor only direfted the de-
fendaut to anfwer, and ordered no further fteps to
be taken without leave of the Court. §» that he
did not decide that a bill of review would lie. Be-
fides the matter alledged there was entirely {ub-
fiantive and new; it happened after the decree,
and would of itfelf have fupported an aétion at law;
or an original bill in equity: To which laft it was
adtually affimilated in the argument. That autho-
rity therefore proves nothing againtt the principle
contended for by us. But our poifition was ex-
prefsly recognized and eftablithed by this Court in
the cale of White vs. Atkinson, 2 Wash. g3. In
which it was held that the Chancellor could not
alter the decree of this Court.

W:LLiaMs contra.” The Chancellor may grant
a bill of review to a decree of of this court, when-
ever there is a new cafe made by the new teftimo-
ny in the caufe, as was the cafe in the prefent in-
ftance; and it ought to be fo upon principle ; for it
would be monftrous, if a man was to be precluded
from his right, merely becaufe he had not thebenefit
-of teftimony, which he knew nothing of, until after
the decifion of his caule. Such a cafe ought tobe

relieved; but unlefs the Chancellor can do it, there .

will be a total failure of redrefs. For this court
can inflitute no proceedings for the purpofe; and
therefore the Chancery muft, Which is not at-

tended with the abfurdity infifted on, upon the

other fide; becaufe the decree of this court is re-

mitted to the Chancery and made the decree of.
that court. So that, in faék, it is his own decree .

that he reverfes.

But there is no occafion to refort to that difting~ .

tion; becaufe here is a new cafe prefented, and
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Currie, - the relief is afked upon other faéts than thofe which
s were decided on by this court. In which refpect

\ Burns, , it differs from White vs. Atkinson; becaufey there,
- » the error was in the body of the decree. The
point, relative to the tender being made, was not
inquired iuto, until it was thought important, up-

on the opinion of this court; and therefore an op-
portunity, for the inveftigation, ought to be allow-

ed. The authorities are in favour of the pratice.

Mitford ftates it fo exprefsly; and the cafe of

Needler vs. Kendal & Hallet, 4 Vin. abr. 413,
confirms his opinion. Upon the power:of the
Chancellor, then to grant abill of review in cafes
of this kind, in general, there can be no doubt:*

And, if fo,. it was properly exercifed in the pre-

{ent cafe; becaufe the intention here is net to
contradit the former cafe, as in 2 Azk. 531, but
to fupport it; and Hinde and Viner do not oppugn*
the right, as the point was not regularly putin

iffue before. :

Then upon the merits, Pickett vs Dowdell.—
Buffingron vs Fobnson, & Curry vs Burns, 2 Wash.
contain the general principles; butthefe, upon ex-
amination, will not be found to militate againft us.
For if the furvey is the true date, flill the tender
was before it ; and therefore the appellee can de-
rive no benefit therefrom. The new depofitions
fix it in 1767: aad it is no objeion, that the wit-
nefles only {peak of the plaintiffs own declarations;
becaufe there being no difpute depending at this
time, there was no temptation to mifreprelent.
There was a plain alteration of the dates in the
firft bill; and the witnefs is miftaken as to the
abandonment. The advertizement could give no
right to lord Fairfax; and {o the court-has often
decided. In fhort there was a tender of the fees,
&c. before the furvey, and that, accerding to the-
opinion of the court in all the cafes, was fuffici-
ent. Of courfe, the decree of the Court of Chan..
cery ought to be affirmed, ,
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Caxl in reply. _ In White vs Athinson, there was
not even an alteration in the decree of this court,
but a mere extenfion of it, to an object, which did
not appear to have been contemplated by this court.
The cafe from 4 Vin. proves nothing, as it was,
according to the ftatement there, a mere difmiffion
of a petition to examine witnefles in the houfe of
lords, and therefore is not like this. Befides, by re-
curring to Finch’s reports, it will be found to have
been merely a bill of difcovery, like the cafe in
Vernon, and that the Chancellor decided nothing,
as to his power to grant a bill of review. With
refpect to the inconveniences {poken of on the
other fide, it is true they may fometimes exift,
but they will be partial ; and therefore ought not
to outweigh -the general inconvenience, on the
other fide of the Court of Chancery’s perpetuating
difputes, by granting rehearings of the fame caufe.
It is a circumftance of fome weight too, that no
direét Britifh cafe, allowing fuch a bill, has been
produced, or recolleéted by Mitford, whofe know-
ledge of the doftrines of a court of equity was fo
extenfive.

Cur ad vult, (

-Lyons Judge delivered the refolution of the court
as follows,  The court not deciding at prefent,
“ whether the Court of Chancery may allow a bill
¢ of review to reverfe a decree of this court, or the
¢ decree of the County Court, for new matter dif-
 covered after the decree was made, oris preclud-
“ ed therefrom, is of opinion, that the new tefti-
““ mony in this caufe does not prove any material
¢ fa&t, which was not known to the appellee be-
‘ fore the hearing of the original caufe in the
¢ County Court, and that the new matter proved
‘““by the teftimony aforefaid, is not fufficient ground,
¢ for the reverfal of the former decree of this court,
¢ That therefore the decree of the High Court of
¢¢ Chancery was to be reverfed, and the bill of re-
¢ view difmifled. '
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OVERSTREET,

againfi
MARSHALL & others.

VERSTREET obtamed an order from a

Judge of this court for a writ of fuperfedeas
to a judgment of the Diftri€t Court, within five
years from the date of the judgment, which order
he lodged with the clerk of this court; who deli-
vered him a fuperfedeas bond to have esecuted ;
but he being unable to obtain fecurity before the
end of five years frem the date of the jucgment;
the clerk of this court doubted whether he could
iffue the writ of fuperfedeas without further direc-
tions from the court.

Wickunam & Ranporrx for theplaintiff. Cre
queftion is whether the five years mentioned in
the District Court law, page 88, rev. cod. applies
to this court? But if it does, ftill the order for
the fuperfedeas ought to be confidered as the com-
mencement of the fuit here; and therefore the ap-
plication fhould relate to that period and not to
the date of the writ. According to which idea
the application was made in time; and then the
five years are no bar.

ROANE Judge, It has been decided that the
five years applies to writs of fuperfedeas from this
court, as well as from the Diftri€t Courts.* But
think the order for the writ is the true period of
the commencement; and it ought to be {fo, For

neceflity requires that time fhould be allowed for

gsving the bond; and accordingly in pratice it is
altually taken for that purpofe. But if the order
for the commencement was not to be confidered as
the true commencement of the fuit, if the appli-
cation fhould be made but a little before the five

¥ Commonwealth vs. Gaskins.
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vears had expired, the plaintiff altho his applica-
tion was {eatonable might not be able to give his
boud and obtain the writ before the expiration of
the five years; and therefore would be barred al-
tho he had actualiy commenced his proceedings in
tiie. I think tnerefore that the writ may iffue
now.

FLEMING Judge As the appellee has not been
prevented from making his money during all this
tinmie, I think no inconvenience to him will follow
from the iffuing of the writ at this date.
rcfle@tion removes a confiderable objtétion; and
therefore I have the lefs difficulty in confidering
the ocder as the truz commencement of the pro-
ceedings here. '

LYVONS Judge. There ought to be fome re-
ftriction in thefe matters. A time for giving the
bond cught to be fived. But the opinion of the
court is that the writ thould be iffued.

Writ iffued.

GLASSFORD & HENDERSON;-
againft

HACKET Ex’r of Mickleburrough.

N the year 1797, Glasford and Henderfon ob-

tained a judgment in the County Court againft
Hacket, as executor of Mickleburrough, upon a
three months replevy bond, dated the 1:th of
May 1774. The bond was made payzble to Gi. "
ford and Henderfon, and thc condition recites,
that whereas the deputv theriff had levied an exe-

cution on the estate of Thilman for {97 3 1, in-

cluding debt, costs, and sheriffs commissions. Now
if the faid Thilman and Mickleburrough fhould
pay to Glafsford and Henderfon the faid £ g7 3 1

This .
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within three moths from the date, then the ebliga-
tion to be void. '

The Diftri& Court reverfed the judgment; and
Glafsford and Henderfon appealed to this Court,

LYONS Judge. After ftating the cafe deliver.
ed the refolution of the court to the fpllowing ef.
feét: 1ft, That the bond did not recite that
the goods had been reftored te the debtor, and,
therefore was not a ftatutary bond upon which a
motion could be fuftained. 2d;,That the a of
Aflembly did not give a motion againft executors
upon fuch bonds.” Therefore guacungue via data,
the judgment of the Diftriét Court was right, and
ought to be affirmed. v

Judgment afirmed.

GATEWOOD,
| againft
| B U.R RIS,
TA: MES GATEWOOD brought ejeQment
L ¥

againft Burrus for {fome Lands}; and upon the
trial of the caufe the plaintiff filed a bill of excep-
tions, which ftates, that the plaintiff in fupport of
his title, introduced a‘deed, from the defendant
Burrus and one Thompfon as executors of John
Burrus, for 230 acres of land in Caroline county,
on the fouth fide of Polecat fwamp, ** Boundedéy
“ the lines of Philip Estes, the said Fames Gate-
“ woad. William Tinsley, and the above said Pole-
“ cat swamp, &c.” That the defendant introduc-
ed parol teftrmony to explain the faid deed; which
was objefted to by the plaintiff; but the court, -
being of opinion that the faid parol teftimony was
proper to explain what was meant by the ez cztera,
futfered it to go to the jurv. Verdi€t and judgment -
N
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for the defendant; and Gatewood appealed to this
Court,

Catt for the appellant. There is a known dif-
tin@ion between parent and latent ambiguitiess
For the firft may be explained by parol evidence,
but not toe latter. A patent ambiguity, is where
the uncertainty and ambiguity appears upon the
face of the deed: In which cafle it is the bufinefs
of the court to expound the meaning of the words
ufed ; and therefore parol evidence cannot be re-
forted to for that purpofe. But a latent ambiguity
is where the decd is fenfible and intelligible of it=
felf, but there is fomething not appearing in the
deed which renders it ambiguous, as where there
is a devife to the teftators {fon John, who has two
fons of that name ; in whieh cafe the will is per-
fe€t upon the fuce of it, and either of the {ons {u-
ing for the legacy would recover, until it Wwas
thewn that there were two of that name: which
circumftance would raife the ambiguity, tq be ex-
plained by parol evidence. 8 Co. 155. a. Hence
it follows that parol teftimony can nevér be receiv-
ed to explain the zntention ; becaufe that is to be
colleéted from the words:.  And of the meaning of
thefe, it is the province of the court to judge. So
that parol evidence isnever allowed to explain an
ambiguous exprefiion ; for if it is capable of inter-
pretation, the Judge fhould do it from the words ;
and if it be not intelligible, bur is altogether un-
certain, the difpofition is, fo far, void. In the
prefent cafe, the ambiguity is patent; for it is'in
the expreflion: which, if uncertain, is void, and
not the fubjeét of explanation, according to 8 Co.
ubi supra. In fhort, it may be confidered as the
general common law ptinciple, that parol evidence
is not to be received in explanation of the words
of a deed, which are to be conftrued bv the ex:

preflion itfelf, and not by evidence. 3 Wils. 275..

2 Black. 1250. T'o which may be added, that &

departure from this rule would deftroy the flatute

of frauds aliogether; and would introduce all the
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uncertainty which that law was intended to guard
againft,

BRrook contra. Itis clear that parol evidznce
‘may be received to explain a latens ambiguiry.—
Lord Bacon’s maxim 23 ; and here the ambiguity
was latent: For the et ceztera is uncertain and
therefore fhould be explained. The evidence was
intended merely to explain a boundary, the courfe
of which was latent, and did not appear in the
deed. The plaintiff could not have afcertained the
extent of his own demand without fuch evidence;
and therefore the defendant was clearly entitled
to introduce it; for the right muft be reciprocal.
Brown Chan. cas. 84, 472. ‘Thereis a paffage in
2 Bac. 654, which proves that the party may in-
troduce parol evidence to thew that a particular
thing was a parcel of that ground; and the fame
idea is fupported in 1 Term Rep. 701. So if there
be a deed for £ 10 and other confiderations, thofe
other confiderations may be fhewn in evidence.
The cafes cited on the other fide do not apply, for.
they were cafes of evidence to contradi€t the deed.
The plaintiffs could not even have made a furvey
of their lands without the aid of parol evidence,
on account of the uncertainty in the defcription.
There was a cafe in this court of Willis ¥ & {ome-
body, which went much greater lengths than we
contend for, as a whole farm was included by the
parol evidence.

Ranporexn in reply. The general rule is that
parol evidence cannot be received to explain a
deed: And, if this cale differed from the ordi-
nary cafes {o as to entitle the defendant to ufe the
parol evidence, it ought to have been thewn in the
bill of exceptions Claiborne vs. Farish. —a2 I ash.
146.

ROANE Judge. The counfel for the appel-
lant were miftakea in fuppofing that the court had

* Fleming v8 Welles. 2 Call.
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decided, as a general propofition, that parol evi-
dence was admiffible to explain a deed; for the bill
of exceptions fhews, that the decifion was applied
to the ez cetera ftated in the deed; and therefore it
becomes a queftion whether a relaxation from the
general rule in this particular inftance, be admiffi-
ble?

If, as was argued by the appellees counfel, this
et coetera had not extended to the conveying part
of the deed, but only to that which is defcriptive,
I will not fay but that a different decifion might
be given. But he is miftaken in the fa&t, for the
conveyins parts of the deed extended to all the land
contemplated in the deferiptive part. An atten-
tive perafal to the deed itfelf will make this more
manifeft than any thing I can fay to proveit. The
enquiry is, whether parol evidence be admifiible
to abridge or enlarge the quantity of land claimed
under the deed? It is not material for us to fay,
whether the plaintiff is entitled to recover on his
deed without an explanation or fupplement. He
does not come forward, with a view to either him-
{<If. but is willing to abide by a conftruélion as
upon the deed itfelf. It is in oppofition to that
conftruction that the evidence in queftion was ex-
hibited by the defendant. ,

‘1 hat evidence tended either to fupply or to ex-
plain the deed in a material point. If to fupplyit,
it vans dire€tly in the teeth of the law requiring
fuch agreements to be in writing. If to explain
it, it follows, that as the words in queftion have
in themfelves no determinate fignification, as ap-
plied to the prefent deed, but only by reference to
fomething elfe, which is not therein inferted, it
may be that evidence upon this point might con-
tradiét the meaning of the words, as conftrued up-
on the face of the deed itfelf.

In‘{o plain a cafe as this, it is unneceflary to
examine minutely, or to quote many authorities.
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I beg leave however to refer to the cafes of Baylis
vs the Attorney General, 2 Atk 240, and Partericke
vs Fowlet, 2 Atk 384 as analagous to the cale be-
fore us, and fupporting my preient opinion.

For thefe reafons I think the judgment of the
Diftriét Court thould be reverfed, and a new trial
granted, with a direction that the evidence, now
under confideration, fhould not be admitted upon
fuch new trial. . ’

I have looked into the cafe of Fleming vs Willss
which was mentioned, as probanly having an in-
influence upon this; but that cafe is diftinguithable
from the cafe before us. 1ft, As being a variance
between a marriage fettlement and the original
agreement; in which cafe confiderable liberality
has been exercifed in controuling the fettlement
by the agreement: and 2d, Becaufe there the va-
riarice at the time of the fettlement being made,
was difcovered, and would have been reflified,

~had not the grantor declared, that there was no
occafion for an alteration, for that the deed was

meant to operate according to the contraét; and

" it would have been fanltioning a fraud, in fucha

cafe, not to have adhered to the terms of the ori-
ginal agreement. That cafe thercfore has no in-
fluence upon the prefent.

FLEMING Judge. The general rule is, that
parol evidence cannot be received to explain the-
ambiguities of a deed or written agreement. There
are fome few exceptions, as in the cafe of a latent
ambiguity: But then the perfon offering the evi-
dence ought to fhew that his cafe is within the ex-
ceptions.

In the prefent cafle, the evidence was admitted
to explain what was meant by an e cetera in the
deed; but the evidence is not ftated n the record,
fo as to aftord the court-an opportunity of deter-
mining whether it was admiflible or not, For



OF THE YEAR 1802.

aught that appears to the contrary, it- might
have gone to explain away the whole effect of the
deed, in oppofition to the rule, that where there
is an ambiguity, or -an uncertain expreflion in a
deed, it fhall be conftrued in favour of him for
whofe benefit the deed was made. As nothing
therefore appears to take it out of the influence of
the rule which forbids the intoduction of parol
evidence in general, the rule muft be adhered to.
For thefe reafons I am for reverfing the judgment
and awarding a new trial, at which the defendant
will have an opportunity of ftating his evidence, fo
as to enable the court to decide whether it was
admiflible or not.

LYONS Judge. The judgment of the court is
to be as follows: ¢ The court is of opinion that
“ the faid judgment is erroneous in this, that the
¢ parol teftimony, admitted by the court to go to
‘ the jury to explain the deed in the proceedings
“mentioned, and excepted to, is not fully fet forth
‘“in the bill of exceptions, as it ought to have been
¢ for this court to decide on, before the faid bill
““ was received, or figned, andfealed by the Judg-
 es; therefore it is confidered that the faid Judg-
‘“ ment be reverfed and annulled, and that the ap-
“ pellant recover againft the appellee his cofts by
““ him expended in the profecution of his appeal
¢ aforefaid here: And itis ordered that the jurors
“ verdi& be fet afide, and that a new trial be had
‘¢ between the parties.”
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TAY L OR,
against

ARMSTEAD.

RMSTEAD moved againft Taylor for mouey

received by him as attorney for the plaintifi,

T'he Diftrict Court gave judgment for the fum re-

ceived, with 15 per cent intereft until paid. From
which judgment Taylor appealed to this court.

Ranporen for the appellant. This being a
fummary remedy, introduced by a ftatute, the fta-
tute is to be ftrictly obferved. But the act does
not give a motion on the bare receipt of the money
without a refusaltopay. The plaintiff therefore,
in order to fupport his motion, ought to have
fhewn a refufal. This was more necellary, if the
15 per cent damages were recoverable; for then
the day of refusal became important, in order to
afcertain when the damages fhould commence.
But the a& did not intend to fubjefl the attorney
to 15 per cent damages; for the words are only,
that he ‘¢ {hall be proceeded againftin a fummary
¢ way, in the fame manner 2s fheriffs are liable to
¢ be proceeded againft for money rececived on ex-
¢ ecutions,” wi hout declaring that he fhall be li-
able to any penalty: So that the word manner re-
lates, merely, to the mode of recovering the mo-
ney received, and is not intended to create any
penalty for the default.

Hav for the appellee. The notice was a de-
mand and refufal; and therefore {atisfied the a&,
in that refpedt. As to the damages, they are to
be awarded from the time the money ought to be
paid; and, as that could only be afcertained in the
court which rendered the judgment, this court
will prefume that it was properly eftablithed there,
nothing appearing to the contrary.
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Ranporpu in reply. The notice was nota Taylor,
demand and refusal, within the meaning of the Ar T{I 4
a¢t, which contemplates an actual demand of pay- | mtteats
ment: But this was merely notice for judgment
and a refufal, which, for any thing that appears
never exifted; and it is not given by the client, in
perion, or by any body authorifed to demand and
receive payment. lt ought to appear, in the judg-
meni, tuat there was a refufal, and at what time,
in order that the court might judge, when the da-
mages, if demandable, accrued.

Cur adv. vult.

LYONS Judge Delivered the refolution of the
court, to the rollowing effeét: That as to the firft
point relative to the demand and refufal, there
was no room for exception upon that ground; be-
caufe the defendant, by appearing and contefting
the claim, had rendered it unneceflary, that fur-
ther proof, with regard thereto, fhould be ftated
in the record. But with refpect to the fecond
point, relative to the damages, the court was
clearly of opinion that the judgment was errone-
ous; for the 15 per cent damages are not given
againft an attorney by the act of Affembly, which
merely relates to the notice and mode of conduét-
ing the caufe, but does not create a penalty.—
‘I'hat, therefore, the judgment of the Diftriét
Court was to be reverfed, and judgment entered
for the debt only.

AUSTIN,
againfi

RICHARDSON.

R TCHARDSON, executor of Richardfon,  wWhataver.

brought an aétion on the cafe againft Auftin, ments are fuf.
and declared, That whereas Winfton was indebt- ficientinade-
ed to the plaintiffs teftator in the fum of ==, and Claration.

—
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Auttin,  4ffered to pay him in di{charge of the faid debt, a
Rich‘ay.;dfon. bond executed by Imlay to Ewing, and by him af-
P figned to Read, who afligned it to Auftin, and he
v to the faid Winfton ; but the fame was refufed by
the teftator; in confequence of which there was
afterwards a colloquium between the teftator and
the defendant, concerning the reception of the faid
bond, when it was agreed that the teftator fhould
receive the bond of Winflon in payment of the debt
aforefaid; fhould convey to the faid Winfton a*
tradt of land, before that time {old by the teftator
to the faid Winfton; and that the defendant fhould
be anfwerable to the teftator for tiiz amount of the
{aid bond, and fee the money paid him: The de-
claration then avers that the teflator did perform
the faid agreement in all things on his part to be
performed; thathe conveyed the land to Winfton,
from whom he received the faid bond in diicharge
of the debt which he owed the teflator as aforefaid;
and had ufed all due means, within bis pewer, to
obtain payment from the obligor, but had not been
able to fucceed. Yet, that the defendant, though
oftén required, had not performed the agreement
on his part, but had refufed. Plea non assumpsiz,
andiffue. Upen the trial of the caufe, the defend-
ant filed a bill of exceptions flating, that the plain-
tiff, having proved the assumpsit laid in the decla-
ration, produced a deed of bargain and {ale from
the teftator to Winfton for the land aforefaid, and
a fubfequent mortgage thereof from Winfton to the
defendant, to fecure the payment of £ 250 faid
therein to have been paid by the-defendant to the
teftator; that he allo proved by Winfton, that
the mortgage was difcharged, and Imlays bond
intended by the {um of money mentioned therein:
It then ftates, that the defendant moved the court
to inftrudl the jury, that the faid deed of bargain
and fale was not {fuch an one as. the plaintiff ought
to produce, under the agreement and averments
ftated in the declaration; but that the court refuf-
ed to give fuchinftrultion, end informed the jury,
that the said deed of bargain and sale was suficient,
tn law, to satisfy sbe avermenise
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Verdi& and judgment for the plaintiff; and Auftin
appealed to this court.

Duvar and RanporrH for the appellant. The
plaintiff ought to have avéred notice to Auttin,
that the money could not be obtained from Imlay;
for Aultin was but a mere indorfor, tand therefore
timely notice ought to have been ftated in the de-
claration, and proved upon the trial of the caufe.
2 Morg. Essays 152, Chichester vs Vass, 1 Call.
But confidering Auflin merely as a fecurity, as
he certainly is, it was abfolutely neceflary for the
plaintiff to have laid a fpecial notice ; becaufe the
defendant was chargeable on a collateral matter,
and not on a mere debt, 1 Esp. n. pr. 130. Befides,
by the agreement, Richardfon was to convey a
legal title, which could not be done, without thew-
ing that the widow had married; and therefore,
as there was a precedent aét to be done, it fhould
have been fhewn. 1 Esp. nisi prius 132.
The declaration counts upon a conveyance, by the
plaintiff, in his own right, and the deed is in his
capacity of executor; therefore the evidence and
declaration .do not agree together. Again, the
court inftructed the jury, that the deed fupported
the averments in the declaration, which, of itfelf
was error, Keel and Roberts vs Herbert, 1 Wash.

203.

WickHAM contra. The cafe is properly ftated

in the declaration, and there was no need of a fur-
‘ther avermeat of notice. The cafe from Morgans
essays has no influence on the {ubjeét; foritis not
neceflary for the aflignee to give immediate notice,
in the cafe of afligned bond, or note, in this coun-
try, as there is in the cafe of notes of hand in
England; becaufe, there, notes are put upon the
fame footing with bills by an exprefs act of parlia-
ment, but that is not the cafe here. The aflignee
is indeed bound to ufe due diligence, in purfuit of
the debt, but not to give notice to the aflignor.—
Lee vs Love, 1 Calls rep, 497. Mackey vs Davigs,

.
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2 Wash. Befides, there is an exprefs averment
that the plaintiff had performed all things on his
part to be performed, which includes notice, if it
were neceflary ; fo that, after verditt, it will be
prefumed to have been proved; whichis a complete.
anfwer to the paflages from Espenasse; all of which
except one, are taken from cales before the ftatute
of Jeofails; and, in that one, it being neceffary
for the plaintiff to be at a certain place toreceive
his payment, he was not entitled, until he arrived
there; and confequently it was neceflary that the
defendant fheuld be informed of his coming; but,
as before obferved, it was not neceflary that the
defendant in this cafe fhould be informed, that the
plaintiff had ufed due diligence. There is no va-
riance between the evidence and declaration; for,
altho the declaration does not ftate the deed to
have been made in his charater of executor, yet
it is, fubftantially, the fame thing, for he execut-
ed the deed, and it was his att; {o that the alle-
gation in the declaration was verified. Thus, in
the cafe of a bond payable to, or given by an exe-
cutor, the declaration may treat it as the a& of
the party without the addition of executor. Peter
vs Cocke, Y Wash.257. The title in this cafe was
conveyed; the grantee is fatisfied; and the defend-
ant has had the worth of the money; fo that every
precedent act, which could fairly be required, is
fhewn to have been aétually performed. The in-
firuction of the Diftri&t Court, was not upon the
whole evidence, but merely that the deed corref-
ponded with the averments, in the declaration.
It is therefore not like the cafe of Keel &c. vs.
Herbert, 1 Wash. 203, where there was a general
inftruétion to the jury upon the weight of the whole
evidence. For it was wholly unimportant, whe-
ther the allegations concerning the deed, in the
prefent cafe, were verified ar not.

RawxporrH in reply. This is not a demurrer to
evidence, but a bill of exceptions ; and therefore
the arguments drawn from the jultice of the cafe
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are irrelevint. Lee vs Love is an exprefs autho~
vivy 1 favor of Mr. Duvals argumeat, becaufle it
fli-ws that a fuit ought to have been brougit, and
the report of Aackie vs Davies, probably, dues
not contain the whole dzclaration; but, if it does,
{till there is nothing, in the cafe, which proves,
that notice may be difpenfed wich; whercas the
paflages, cited from Espinasse, prove that itis in-
difpenfably neceflary, and that"the sepius requisi-
tus is not fufficient. Befides there was a prece-
dent aét to be done here; for atitle was to be con-
veyed; and therefore an exprefs performance
thould have bcen {hewn.

LYONS Judge delivered the refolution of the
court to the following effe¢t. The firft exception
taken by the counfel for the appellants is, that
there is no averment of notice to the defendant,
that due diligence had been ufed to obtain payment
from Imlay. But the court is of epinion that
there was no neceflity for fuch an averment; for
the defendant undertook to {ee the money paid;
and, of courfe, it was his bulinefs to look to the
performance himfelf, ¢ithout any notice from the
plaintiff.  For the difference is, where the party
cannot perform the thing, without receiving notice
from the perfon to whom it is to be perfornied,
and where he may perform it without fuch notice,
from the other fide. In the firtt cafe, af)ectal no-
tice and demand is neceflary, butnot in the other;
and that is the whole amount of tiie cafes cited
from Espinasse, by the appellants counfel. But,
in the prelent cafe, the defendant might have per-
formed his undertaking without notice from the
plaintiff; he might have confulted the records and
feen the deed; he might bave alcertained whether
the money had been paid by Imlay; and if not, he
might have had it done, without notice, or other
aét, on the part of the plaintiff. Of courfe, as he
had entered into an exprefs undertaking, if he fail-
ed to perform it, a general allegation. of the de-
mand and refufal was {ufficient, without ftating a
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Auftin,  {pecial notice or particular requeft. The ¢afe ‘of
Ri v Chichester vs Vass, 1 Call, has no influence on
-Richardfon. N

wvemws  the cafe, as was fuppofed by the appellants coun-
fel; for that cafe did not turn upon the notice,
but upon the omiffion to aver a gift to the other
daughters; which being the very g7¢ of the aftion
the court thought there could be no recovery with-
out an exprefs ftatement of the faét; but here no.
tice was not the gi# of the aftion; the plaintiff had
only to convey the land, and the defendant was
bound to fee the money paid; therefore notice that
he fhould do fo was wholly unneceflary, With
refpet to the opinion, given by the Diftrict Court
relative to the deed, we think there is no juft
ground of exception on that account. For it was
the defendant who moved for the inftrulion; and
the court in effe&t only gave their opinion, thatit
was, in {ubftance, conformable to the teuor of the
declaration; and not, that the plaintiff was enti-
tled to recover, upon the evidence offered. So
that the opinion merely ferved as an inducement
to the other evidence, de bors the deed; which
was to form a component part of the plaintiffs right
to recover. It is therefore not like the cafe of
Keel vs Herbert, where there was an exprefls de-
claration to the jury upon the whole evidence;
for in the prefent cafe it was a conftruction of pa-
pers, and the opinion confined to a fingle point,
without any attempt to prefcribe the verdiét which
the jury were to find. ‘Lhe Court is therefore
unanimoufly of opinion, that there is no error in
the judgment; and that it ought to be affirmed.

Judgment affirmed.
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BLANE, againff PROUDFIT.
AND
BLANE, againfi SMITH.

Y)YROUDEIT filed a bill in the High Court of

Chancery ftating, that Hunter was employ-
ed by Blane of London, to purchafe grain in Vir-
ginia, and todraw bills on him for payment. That
the plaintiff knowing of Hunter’s authority, fold
him 10,900 bufhels of corn for £1,588 fterling, in
bills to be drawn by Hunter and indorfed by Pat-
ten and Dalrymple, who were alfo agents of Blane.
That, after g,400 buthels were delivered on board
one of Blane’s veflels by the name of the Scipios
Patten and Dalrymple refufed to endorfe, but af-
fured the plaintiff that Hunter had authority to
draw, and fhewed him a copy of the orders fent to
Hunter. That the plaintiff forwarded the bills of
exchange to London in order to receive payment;
but the {fame were protefted.. The bill therefore
prays an attachment againft the effecls of Blane in.
Virginia, and for general relief. The janfwer of
Patten admit'svaartten and Dalrymple refufed to in-
dorfe, but denies that they ever aflured the plaintiff
Hunter had authority to draw. On the contrary
they exprefled-doubts whether he was not exceeding
his authority. That they fhewed the plaintiff a
copy of Blane’s orders to them, which only autho-
rized them to draw. upon atual fhipments made ;
and told him'that Hunters inftro&ions were of the
fame nature. The an{wer of Blane ftates, That
Hunter and others being indebted to him, he char-
tered vefféls and fent them to Virginia to be lade,
with corn fur Europe, if they fhould judge it pro-
per to undeftake fuch fhipments, -and gave inftruc-
tions in the letters of the 20th and 23d of Novem-
ber 1789, and that the plaintiff. ought to have de-
manded and feen that of the 20th, if he meant to
bargain with Hunter, in confequence of having’
feen that of the 23d. Denies that he employed:
Hunter to purchafe grain' on his account, orto
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draw bills unlefs warranted to do fo by placing
funds in his hands; and infifts that his inftruélions
only obliged him to receive any confignments of
grain which Hunter might fend him, except as to
another fhip by the name of the Brinkley, which
Hunter was ordered to lade. On the contrary,
the inftruétions were limited to particular objeéls,
that the defendant declined receiving the cargo of
the Scipio. That his offer to accept the bills oa
him, was only for the honor of Hunter, and not
apon his own account. That he interfered with
the deftination of the fhip as well for the {uke of
leffening the freight, as for the benefit of Hunter;
and not becaufe he confidered the cargo as belong-
ing to himfelf.

The depofitions prove the fale and delivery of
the corn nearlv as the bill ftates them, ard that
the plaintiff, after Patten & L. liymple refufed to
endorfe the bills, had no other alternative than to
take an aflignment of the bill of lading, as a {ecuri-
ty, in cafe Blane would not accept the bills. That
the {hip was chartered by Blane. That the reafon
given by Blane for not accepting the bills, was,
that he was afraid he might not receive remittan-
ces from Ferrol, in Spain, to enable him to pay
them. That Blane {aid he had enfured the cargo.
to Ferrol, but, as the markect there was glutted,
he had ordered it to London.

The bills, dated the 6th of May 1790, are
drawn by Hunter on Blane, at 6o days fight, in
favor of the plainriff.

There is a copy of the charter party entered in-
to by Blane with Davidfon the owner of the fhip,
for mine months or a longer time, but defcribes no
voyage 1n particular.

The letters of the eoth and 23d of November
1789, from Blane to Hurter, and containing the
inftructions to purchafe are the fame with thofe
referred to in the cafe of Hopéins vs Blane, 1 Call
362.—The letter of 24th of November 1789, from
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Blane to Hunter confirms thofe of the 20th & 23d
of that month, adviles him that he had ient the
brig Brinkley, concerning the difpatchand deltina-
tion of which it would be fuperfluous to aad any
thing to what he hal alrcady written. Stat:s that
the brig was to be repxired by Hunter at Blanes ex-
pence; and fuppofes a few days will {uffice for ir,
watle the cargo is preparing, {o as not tooccation
detention.

Letter of December 24th 1790 from Blane to
Hiater, reminds him of non-payment of certain
batlances, aud reproaches him with havia; drawn
further than he had auchority todo, waich was at
the utmoft confi.izd to the Brinkley’s cargo; that
his drafts had no: been accepted becaufe Hunter
had not furni hed funds, and he found he had over
accepted before he was aware of the deficiency.
For notwithittanding Hunters advices were not {a-
tizs{aCtory, yet Blane through c.nfidence that
Hunters refources would fome how or other, juf-
tify his drafts and reimburfe Blane, had coutinu-
ed to honor hiz bills longer than was ftri¢tly proper,
‘T'hat even the Brinkley’s cargo was purchafed un-
der circumftances not warranted by the inftrufii.
ons; and that he might have rejefted it for that
reafon, but had waived the right, taken the cargo
and pafi:d it to Hunters credit. That the other
carzoes had been difpoled of on Hunters account.
Tiiat the Scivio was loaded under circumftances

which rendsred it optional in Blane to take it or-

not, and he chofe the latter : but previous to his
knowledze of the circumitances he had made infur-
4ice on the cargo, the premiums of which, not
having been reliaburied, he has placed to Hunters
debit.

Letter from Proudfit to Hunter dated the 16th
of March 1790, is as follows: ¢ I have for fale
¢ ten thoufand bulhels of corn, which I will deli-
“ ver you at Portroyal on board any veffel you may

¢ {end by the 20th of April next, at fifteen fhil-

¢ lings and fixpence fterling per barrel (of five bus
g
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“ fhels.) Should your veflel not be there, by that
¢ tims, the corn is to be received by your friend,
““ and the bills given me, which are to be upon
“ London at fixty days indorfed by Patien and
“ Dalrymple.” : :

~ In aniwer to this, Hunter by letter of the fame
dute, agrees to take it at 15/6, payable in bills on
London at 60 days sights

Letter of the 11th of April, from Proudfit to
Hunter, mentions that he iz fending the corn to
Portroyal, and withes him to fend the bills to Pat-

ten and Dalrymple.

From the fame to the fame dated May 16 7790,
complains of his having direfted Dalrymple to re-
ceive the bills of lading for the corn, as it was in
confequence of his promising 1o endorse the bills of
lading that I accepred your bills witbout the indor-
sers promise’; Requells that he will come to Fre-
derickiburg to fee about it, asthe lills af lading
must be endorsed by Hunter to Proudfit.

Anaccount between Hunter and Blaue contains
fiatements of fundry drafts of Hunter, in favour of
different perfons, paid by Blane from June to Sep-
tember 1790. ;

A witnefs fays he was prefent when Hunter and
Proudfit contraled; and that the bargain was for
156 ferling payable in bills on London without de-
fignating any houfe on which they were to be
drawn. That the name of Blane was not menti-
oned, as the perfon for whom the purchafe was
1rade, that neither he nor any other perfon was
ramed 2s "0 any way in-erefted or coneerned in
the purchafe, or refponfible for the payment. That
te faw the missives of the bargain exchanged be-
tv een Proudfit a2.d Huater; and that the price of
corn then was about 18 or 20/, Virginia currency
[ er barrel.

Tre Zourt of Chincery decreed in favour of the

- plaiutiff, and Blan: appealed to this caurt.

(o}
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Ranpovreu for the appellants. Hunter plainly Blane,

went beyond his powers, and therefore his act was Pr::’({ﬂ
void. For he was not to buy.cori unlefs the other e
articles could not be obtained. Butiaftead of this

he purchafed wheu the others might have been had,

and he bought it above the market price too. Ad-.

ed to which, tattead of forwarding the bills of lad-
ing immediately, as he was bound by his inftructi-
ons to have done, he indorfed them in blank, and
one was.afterwards a&ually filled up to Plunket &,
Stewart. . So that Proudfit was co-operating to
prevent Blanes ability to pay. 3.4k, 237. 2 Wy,
148. But Proudfit never kngw Blane in the bufi-
nels; for nis contruét was with Hunter: and it does
not even appear that he ever faw or heard of the’
powers from Blane to Hunter. The cortefpond-
ence is with Hunter in his own name; and the bills
do not fpecify that they were drawn on account of
the agency, 1 Call'377. Pow: Pow: 118, Blane’s
offer to accept proves nothing; becaufe an offer not
accented weighs nothing, Taliaferravs Robb, 2 Call,
253. Lhe fame arguments apply te Smith’s cafe;
for the powers were never feen in that cafe either, .
and the tranf(uction was perionally with Hunter,
without reference tohis agency. The length of time
before the attempt to render Blane liable is' very
materiul, and fhews that he was not thought of ag
the commencement of the tranfation.  Calis rep,
379. The decrees are therefore both erroneous ;
and ought to be revered.

E -
3

~ Nicroras for the appellees. The powers given
by Blune were the mott extenfive imaginable, and
clearly included the prefent cafe. For he was to
ufe his difcretion of puichafing, -and was not re-
ftricted but allually authorized to buy corn. If
he abufed thofe powers us it is pretended on the
other fide, that circumf{tance does not affe&l Smith;
in whofe cafe the biils were remitted immediateiy,
and therefore there is no objeétion on the greund
of delay, as there was in the cafe of Hoplrns vs,
Blane, 1 Call 361, It is evident from the circums
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ftances that the fellers faw the powers before the
fales were made; but if they only heard of them
itis fufficient. In Hopkins vs. Blane there was a
firong appearance of credit having been given per-
fonally to Hunter; but here no reliance was plac.-
ed cn him. In that cafe the bills were not drawn
for grain, but for tobacco; but here they were
drawn for grain, and that was remitted to Blane:
which was agreeable to the powers given by him
to Hunter, who was his general agent; and there-
fore the cafe is exprefsly like that of Hose and
Harrison, vs Oxley and Hancock, 1 Wash. 19. For
there is nothing to fhew that it was a contra& by
Hunter on his own account, but every eircum-
ftance manifeftly proves that it was on account of
the agency. The argument that the fellers were
voluntarily participating in the abufe of the pow-
ers, and that the corn was purchafed at an exor-
bitant price, is altogether unfounded.

WicksaM in reply. In Hoe & Harrison, vs
Oxley & Hancock, there was an extenfive general
agency, to tranfaét their bufinefs, given to Ponfons
by, and that agency was notorious to the whole
world: But herc the agency was fpecial and not
generally known: So that whoever would make a
title under it muft fhew that the agency was known
to him. But this they cannot do. Hunter being
2 particular agent for {pecial purpofes had no au-
thority to excced them, and aught not to have
drawn beyond the funds advanced by him. ‘The
plaintiffs never made any contrad with Blane, but
with Hunter only, and upen his own account: Itis
repugnrant to the nature of his bufinefs to fuppofe
thefe letters were fhewn by Hunter; becaufe fecré-
cy was Blanes objeét, to prevent competition in the
market; and therefore it wouid have been infide-
Lty in him to have divulged them. It was confe-
quertly a tranfadtion in the ufual courfe of trade,
that is to fay, a purchafe by Hunter for bills on
London, witheut any regard to the agency. The
exiravagant price given for corn, when Blane’s or-
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ders were to buy as low as poffible, proves that
Hunter only was trufted: For there is no proof
that his affairs were at that time declining. But
be that as it may, the taking of the bonds, notes,
and {econd bills, were a difcharge of the firft, and
exonerated Blane altogether, if he ever was liable,

Cur ad vult,

LYONS Judge, after ftating the cafe, deliver-
ed the refolution of the court to the foilowing
effedt.

In the prefent cafe, the defendant might, with
{afety, perhaps, have demured to the plaintiffs bill.
For, although it charges, that the bills of exchange
were taken upon the credit of Blane, yetthatisin-
confiftent with the other faéts ftatedin it; fuch as
the requifition that the bills fhould be indorfed by
Patten aud Dalrymple, and, when that could not
be obtained, the taking of an aflignment of the bills
of lading, Thefe circumitances prove that the
bills were neither drawn, nor takenupon the cre-
dit of Blane, but that the plaintiff looked elfewhere
for fecurity. Therefore, upon his own fhewing,
it is probable, that the bill could not have with-
ftood a demurrer,

Be that as it may, however, the cafe is, clear-
ly, in favar of the defendant, upon the teftimony;
for the plaintiff does not prove, that he ever faw,
or heard of Hunter’s powers before he {old the
corn to Nim. But, if he had, thole powers did
not authorize Hunter todraw the bills in queftion:
For it does not appear that the contra&t was upon
the account of Blane; {o far from it, his name is
not even mentioned in the agreement, but the fti-
pulation is for bills on London, generally, to be
endorfed by Patten and Dalrymple, without men-
tioning on whom they were to be drawn. A cir-
cumftance which plainly fhews that Blane was not
confidered as the perfon on whofe account the cone
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traét was made; otherwife it is not conceivable whj
his name was omltted.

This however is not all.. There are other cir.
cumitances which have confiderable weight in de-
termining that it was a- tranfallion between Hun-
ter and the plaintiff, upon the credit of Hunter
only. For it appears that when Patten znd Dal-
rymple refufed to endorfe, the platntiff had it in
contemplation to ftop the delivery of the corn,
until the bill of lading was afligned o him; whxch
certainly would not have happened had he relxcd
upon the credit of Blane.  Befides that charge is
exploded by other cxrcumﬁances, for, in his letter
of the 23d of April 1790, he intimates that the bills
of others, indorfed by Hunter, would be recciveg;
which fhews that his confidence was in Hunter
himfelf: And therefore. after the bills were re-

turned protefted, he is found enqunmg how he

could fecure himfelf, as: hunrex s affairs were de-
ranged. :

Thefe circumftances plamly prove, that the cre-
dit was not given to Blane, but to Hunter: And

-that the phmuﬂ' relied on.other fecurities for-in-

demnity, in cafe his confidence in Hunter fhould
turn out to have been mifplaced.

But the cafle of Hooe &c. vs Oxley &e. 117 ash.
19, 1is relied upon by the counfel for the appellee
as eftablifiing Blane’s refponfibility. That cafe

‘carried the principle far enough, and we are not

difpofed to pufh 1t any further. It is fufficient
therefore to remark that the analogy between. the
two cafes is not fo great as the counfel fuppoles;
for, there, the correfpondence held out an idea,
that Ponfonby’s bills would be henored to any ex-
tent; whereas nothing of that kind appears in the
prefentcafe: OF courle, the authority of that cafe
1 not fo decifive as the counfel for the appellee
reprefents

The general rule is, that to charge the princi-
pl the agency muft be proved to be univerfal, or
the power muft be explicitly given. For if tlge
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nower is limited to a particular objeét, it isa mere
relation between merchant and fadtor; and the
latter muit aét within the pale of his autnority, or
the principal is not bound. Hopkins vs Blane, I
Call, 361. But here the agency is not pretended
to be univerfal, and the power was limited to 2
pavticular objeét, which not heing attended to,
the correfpondent could create no refponfibility in
the prineipal.

A doéltrine, contrary to this, would ke ruinous
to commerce. For, then, if a merchant, in one
country, ordered goods from another, he would be
liable to the manufafturers and iepkeepers, who
furnifbed them, altho he had no communication
with them, and there was no confidence exifting,
or intended toexift, between them and him; his en-
gagement being confined to his own corre{pondent
peifonully, without the lealt thought of extending
it {urther.

Upon the whole, the tranfaétions between the
rlain:iff and Hunter appear to have been of a pri-
vute nature, and founded on the credit of the lx1i-

ter only.  Of courfe there is no ground for chargs

ing Blane; and, therefors, the decree is to be vee
verfed, aud the bill difmiffed with cofls,

NOEL, agwni TI5HER.
TILLIAM FISHER bronght debt in the

county court againft Noe!, upon a bnond,
dated the 20th of April 1789, and executed L
Nocl to Vifher deputy theriff of John Upthaw high
fhertff of the county of Fillx; the condition of
vhich was as follows: “ Whtreas the above bound
* Richard Noel hath been accepted, recrived and
‘“ allowed to be-deputy fheriT for and under the
¢ faid John Uphaw in the upper preciné&t or Sr.
Anae’s parifh in the faid ccunty, from the com.
“ mencement of this bond until the expiration of
* the {aid William Fifher’s time, and for the per-
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quifites and benefits of the faid office, he agrees
aua obliges himielf, his heirs &c. to pay the faid
Vv ithaw Fifher, his heirs, exccute rs, adminifira-
t- 15 and afligns, the fum of thirty five. peunds,
at two paymeuts, one half at or upon the twen-
ty fitth duy of June, the other moiety on the 25
« ¢ aay of December next following, and fo in pre-
pormon for a greater or lefs time as it may bap-
pen. If therefore the f:id Richard Noel thall
“ well and truly colle€t and receive all other fees
and dues put into his hands to colle@, and duly
“ account for and pay the {ame to the officers to
¢ whom fuch fees arc due, ref} eCively at fuch
¢ times as arc prefcribed by law; and duly cclleét
“ all taxes and ducs impofed by law, a1 d pay the
“ fame as the law direéts; and fhall we.l and truly
* execute and due return make of all procefls and
¢ precepts to him dire€ted, and pav and {atisfy all
« 1ums of money and tobacco by him received by
¢ virtue of any {fuch preceis to the perfon or per-
e fons to whom the fame are due, his or their €x-
“ ecutors, admiriftrators or afligns, and in all other
¢ things fhall truly and faithfully perform the faid
¢ office of deputy fheriff during the time of his con-
“ tinuance therein; and at all tinves hereafter in-
¢ demuify them the faid J.hn Upfhaw and William
¢« Fiflier, their heirs, executors and adminiftra-
¢ tcrs, in cvery thing relating to the office of the-
¢ riff; then the abcve obligation to be void, other-
¢ wife to remain in fuli force and virtue.”
The declaration affigns a Lreach in not paying the
£35, and alledges generally that the defendant
had not per orrred anyof the cond’ti ns of the bond,
¥lea, conditions performed. Iffue—Verdi€t and
judgment for the plaintiff for £ 136 6 3 damages:
Ncelappealed to the Diftriél Court, where the judg.
ment was affirmed ; and thereupen he appealed to
this court.

a e
-~

[4

~

.
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-
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WARDEN for the appellant, Made four points.
1. That there was no vénue, as the county was
not {tuted either in the margin, or the body, of
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ihe declaration, 2. That the Breach was not fuf-
ficiently fet forth, and the averment, with regard
to the time during which there was to be a pay-
ment of the £35, was not certain enough. 3. That
g-eater damages are found than ave laid in the de-
claration. 4. That the bound is void ; becaufe it
was given for the {ale of an office, which concern~
ed the adminiftration of juitice, Rev. cod. 63,

Smite and WickHAM contra:  There was no
-occafion for a wenue, as the alion was tranfitory,
21d the act of Affembly direcls that the jury fhall
be compofed of Bye-standers; which fuperfedes
the neceility of a venue altogether. But at any
rate the itatute of Jeofails cures it. The breach is
well enough laid, and there was no neceffity to be
mote particular as to the £ 35. "That greater da-
muges are found, in an adlion of this kind, than
were laid in the writ, has been decided not to be
error, Payne vs Eizey, 2 Wash. 143. The aét of
1792 does not render the bond void; for there is
an exprefls exception, in it, with regard to con-
tracls hetween fheris and their deputies; and the
coitract here, though, in form, between the de-
putics, was fubtanuially between the fheriff and
Nocl; becaufe the approbation of the fheriff was
receflary ; and therefore it 1s within the reafon
and [pirit of the provifo.

WarDEN in reply. It was a contrad between
Noel and Fifher that the latter fhould procure the
fheriffs permifion that the former fhouid become
Lis deputy; which is {ufficient to avoid the bond;
for it leads to extortion and oppreffion.*

Per cur. “ The court is of opinion that the
¢ judgments aforefaid are erroneous in this, that
“the pond on which this fuit is brought, as {et forth

* It is remarkable that this cafe was argued on the aétof
1792, although the bond was dated in 1789. I prefume it
was an over(ight in the counici. ‘
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“in the proceedings, s void in law, the fame hav-
“inz been taken aund entered into centrary to the
*¢ dire€tions and provifions of a oritifh ftatute made
¢ in the fi'th and lixth years of the reign of king
“ Edward the fixch, against buying and JC’//ZII’T
¢ gffices, which tatute was in force 1n this State dC
“ the time the faid bond was made. Therefore it
¢ is confidered that the judgments be reverfed, &ec.

HAIRSTON,
a'-az)ﬂ '
HALL.

HE Hall’s brought detinue againft Hairfton
for fome flaves: aud upon the trial of the
caufe, the parties agreed a cafe, which ftated,
that the flaves Liad been devifed, by Sarah Hall,
to her fon Nathan tlail, father of the plaintiffs, for
life, and at his death to her grand children us her
faid f5n {hould fe caufe to divide the faid {laves
among them, but if hee [:id fon fhould rrade, sell,
or r//:pose, bire or lend any part thereof any where
or to any perlon during his life, or the faue fhould
be taken in confequence of any debt of his, that
the flaves fhould be divided imong the plaintiffs as
foon as they were known to be out of the pofferi-
o of the faid Nathan, whom fhe appointed exccu-
tor of her will. That they were raken from the
poffeffion of the faid Nathan whom fhe appointed ex-
ecutor of her will, "Uhat they were taken from
the pofleflion of the faid Nuthan, and {old as his
abfolute property, by virtue of an execution againft
his cftate. That the faid Nathan is ftill alive; and”
that ic did not appzar that the executor had given
ks confent to the fuit, or to the legacy, or that any
perfon had qualified us executor, or admiviftrator.®
And the quettions referved for the opinion of the
court were, ift, Whether the plaintiffs as lega-

* There 1s a cerrificate tu tie Wiy, waii 18 iomld m hec
werba, that the wis was proved by the witnelles; but there
is 0o certificate that the exccutor vver qualified thereto,
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tees of Sarah, could maintain the aétion, without
Fhewing the alfent of the executor or adminiftrator
1o tie legacy? 2d, Whether the flaves could be
fold, as the ablolute property of the faid Nathan,
under the exccutiohatorefaid? The Dittriét court
gave judzment for the plaintiffs, and the defendant
appeated to tuis court. ‘
RaxnorrH for the appellant.. The Legatees
.ought.to have fthewn the execuators affent; tor, if

"the fon took poflefliom without the affent of a qua. -

lihed eéxecutor or .adminiftrator, he was a ‘trefl-
‘pater. - ) ‘

WicknaM contra. The cafe is not liable to
the g -neral rule concerning the neceflity of the ex-
ecutors affent.  For the will appointed the fon
fole executor and univerf{al devitee'of the eftate;
and, as he did not qualify as executor, he was in
pollefion, in his own right, under the devife: Of
cowrfe, he was as much iubjeét to the condition,
and as liable to the forfeityre, .as if there had been
an exprefs aflent obtained, or he had qualified as
.executor: For he could not avoid his mal conduét,
by faying that, as the affent of a qualified executor
was riot obtained, his pofleflion was tortious; ef-
pecially. as it was even competent to him to do
every act as executor, but bring fuits. ’

RaNpoLrH in reply. Perhaps it may be quef-
tionable if the devife over is not void: but not be-
ing fatisfied upon that point, I'thall fubmit it to the
court. As the fon had not qualified as executor,
his poffetlion was tortious, and the rightful admi.
niftrator might have maintained an aétion de donss
asportatsis againft him. It is no objeclion to {ay,
that, by this means, the fon might avoid the condi-
t:>nand {ave cthe forfeiture, by tuking poffeffion and
failing to qualify; becaute the remaindermen might
have taken adminiftration themfelves, and thus
bave avoided the inconvenience.

’ Cur ad vult.

‘
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LYONS Judge delivered the refolution of the

.court, that the judgment was erroneous and to be
. . . L3 .
reverfed, as it did not appear that there was any

affent of the executor to the legacy.

LEE agani PEACHY.

IN February 1798, Lee, as executor of John
Lee, clerk of Effex county, made a motion, in
the county court, againft Peachy as adminiftrator
of Samuel Peachy fheriff of the county, for fome
clerk’s tickets put into the hands of the faid Samu-
el Peachy’s deputy in 1774. The motion was
continued from court to court until November
1798, when the defendant plead non-affumpfit and
the alt of limitations; to which the plaintiff repli-
ed generally. The county court gave judgment
for the plaintiff; and the defendant appealed to the
Diftrict Court, where the judgment of the county
court was reverfed: From which judgment of re-
verfal Lee appealed to this ceurt.

WARDEN for the appellant. Under the circums
ftances of the prefent cafe, the aft of limitations
would not have been a bar in an aftion; for there
were not. five years during which there were pro-
per charallers to {fue and be fued; and the fheriff
was but a truftee, in whofe favor the aét of limita-
tions never runs. Thefe objeftions apply with
greater force in the cafe of a motion,

SmrTH contra. There are two queftions in this
cafe. 1ft, Whether the act of limitations applies
to a motion? 2d, If fo, whether there was a fuf-
ficient lapfe of time in the prefent inftance to bar
the motion?

~ That the a& does apply in the cafe of a motion,
is proved by the decifion of the court in the cafe
of the auditor of public accounts vs Grabam, s Call,
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rep. 475. The Legiflature, by giving the plaintiff
a fummary remedy, could never have intended to
vary the rights of the defendant, or deprive him
of any defence, which he might have fet up to the
a&ion. It could never have been their intention
that what would be a good plea to one fuit, thould
not be a good plea to another fuit, for the fame
thing,.

Upon calculation it will be found, that there was
an aggregate of five years, during which there was
a competent perfon to fue and be fued. On both
grounds therefore the judgment was right; and
ougiit to be affirmed.

LYONS Judge to WARDEN—Is there any cafe
where a motion of this kind has been allowed
againft executors?

Warpen— I do not recolle&t.
Cur ad vult.

LYONS Judge redeliveerd the refolution of the
court, that the judgment of the Diftriét Court was
to be reverfed, and that of the county court affirm-
ed; becaufe this court confidered the aét of limi-
tations as not applying, inafmuch as the plaintiff
might have fued the fheriffs bond; and, as that
right of aftion was {til exifting, it could not be
true that the aét of limitations would bar the mo-
tion,

THORNT ON,
against
CORBIN.
AHIS was a motion to fet afide, an order of this

court, for difmiffing an appeal by Thorn-
tonl from a decree of the High Court of Chancery.
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The falls were that Mr. Marfhall had been retains
ed as counfel for tre appellant before his appoint-
ment to the office of Chief Jultice; but had onitted
to mark himfelf on the docket, or to inform tie
gentleman who wus to finifh his bufinels. incon-
fequence of which the appeal was clnifled, at
April term 1801, for want of profecutiun. At
Qétober term 1801, arule was cbtaived by ' born-
ton to thew caufe, at this term, wiy the order of
difmudion fhould not be fet uiide, and the cavic re-
docketed.

W arDEN for the appellee. The appellant ought
always to be ready, aund, as it waz notevicus thay
his former counfel was appoint.d to a putlic ftati-
on, he ought to have employed another, or appiicd
to the gentleman who finifked the Luiinets of Mr.
Marfhall. Befides, the court have no auilierity to
fet afide the ditmiflion.

CaLL contra. There arrears to Lave lLeena
furprife on the appeliant, who fuppofed th:t the
caufe would have been attended to; and, therefore,
if the court have power to correft the mifltake, it
ought to be done. But it is clear that, 2t common
law the court does poflefs the power of {etting afide
any order or judgment which has been obtained by
fraud or furprize. 21 Vin. ab. 535.—1 Venir, 78.
Barne’s notes 239.

Thefe cafes clearly prove the principle, ard ef-
tablifh the power of the court at common law.—
Nor does the att of Aflembly Rev. cod. 6§, niake
any difference. For fe€t. 18 relates to the cales
enumerated in fef. 17; and it means where ap-
peals, writs of error and fuperfedeas which Lave
not been brought up within two terms, ard lLave
for that reafon been difmiffed, that there no new
appeal, writ of error, or fuper{edeas{ball be allow-
ed; and not a difmiflion where the caufe has been
brought up in time: And thereis a good reafon for
the diftinétion: namely, that in thofe cafes the d'(-
miflion is to be unlefs caule be thewn to the contra-
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¢v, and therefore notice is required, and the ap-
peliant, il he wilhes it, heard againft the difmiflion.
Afier which he ought not to be allowed to infiit
upon the fame matter over again. But here he has
never. been heard at all; and therefore there 15 not
the fume reafon for difallowing the motion to fet
afide the order which was obtained by {urprize, and
to redocket the caufe.

. WarpeN & Wickuam in reply. The cafes
cited do not apply, as they were all cafes of plain
fraud, and there was none here. The prafiice
would be attended with dangerous confequences ;
far, if allowed, it may be carried to an alarming ex-
tent. Thus, if an office judgment be obtained, the
defendant may infift that he employed counfel 1o

defend him, who failed to appear, and for that.

reafon fet afide the judgment, although regularly

obtained. Some difficulty too may arife from the.

order having been tranfmitted to the Court of
Chancery ; where it has probably been entered,
and an cxecution iffued in conformity thereto.

~ Carn. Noirconvenience of the nature men-'

tioned on the other fide is to be apprehended
from the precedent; becaufe the judgment will
ncver be vacated but for fraud or furprize; nor then

without the applicant has fubftancial jultice on his-

fide. For an applicatian merely for delay would
not be countenznced. But with this luritation
the pradtice is ufeful, tends to promote juftice,
andisagreeable to the principles of the law: like the
cafe of 1 I:ils. 177, where the defendant inftrudted
his attorney to plead that the bond was given for
a gaming confideratior, but he oniitted to do fo,
and on aflidavit of thefe facts the plea was allowed
after the ufual time. In the I'ederal Court, two
judgments were fct afidz, at fubfequent terms, upon
the fame ground that tie ap; lication is made in the
prelent cale; which fhiows the general opinion en-
tertained of the law in fuch cafes,
Cur adv. vylt.
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LYONS Judge Delivered the refolution of the
court, That whatever might be their opinion in
other cafes of this kird, in the prefent inftance,
they were clearly of opinion that Thornton had not
made fuch a cafe as fheuld- entitle him to have his
caufe re docketed. For he does niot thew, that he
‘was underany furprize, or that he gave himfelfany
trouble about the matter. It is only {ftated that
Mr. Rootes applied; but by what authority, or
why application was not made to counfel, after My
Marfhall left the bar, does nut appear.

"RuLEe to be difcharged.

CaLL thenmoved, that the order might be {uf-
pended until the arrival of Mr. Rootes, to{eeif the
defect of evidence, as to the furprize, could not be
fupp]ied; and read the certificate of Mr. Marfhall

in thefe words: * I am told that it is queftioned
¢« whether I was empl.ed for Thornton, in the
¢ Court of Appeals, from the Court of Chancery?
¢ 1 was employed, and certainly fhould have ap-
¢ peared, had I been prefent when the cafe was
¢ called.  Ihadnot received the fee, but attribut.
¢ ed that entirely to my b.ing fo frequently from
“ home, and certainly felt no di Sculty on that ac.
¢ count with Col. Thornton. I did not think from
¢ my idea of the ftate of the docket, that the caufe
¢ could have been heard fo foon, as I underftocd
“it was difmiffed; but I really thought I had been
“ marked.”

Percur. That is not fufficient. Mr. Thorn.
ton ought to have applied to counfel him{elf, after
Mr. Marfhalls appointment.

Ruwre Difcharged.
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MANDEVILLE,
against

MANDEVILLE.

ANDOLPH for the appellant. The caufe

ought not to have been tried, without con-
fent, at the firft term after the offi-¢ judgment;
for the alt of A Tembly directs that tie fame prac-
tice thall be obferved in the county courts. as in
the Diftriét Courts: where the rule is to po..pone
the trial till the next term. But there is no’ con-
fent ftated here, and therefore the judgement is
erroneous.

WicxHAM contra. Thelaw does not forbid the
trialzat the firft court. For the act direéls that
it {hould be nnmediately put at the end of the iffue
docket. Rev. Cod. 95; and then it muft, necef-
farily, ftand ready for trial, if the court reach it.
Befides, as there is no exception to the trial, the
prefumption is, that it was had by confent.

Per. Car. Affirm the judgment.

R EAD, againt P AY N E,
ESSE PAYNE by his laft will, after fome fpe;

<J cific devifes of land to his fons, devised as fol-
lows, “I give and bequeath unto my beloved wife
¢ Frances Payne, during her natural life, the fol-
“lowing 8 negroes, Dick, Gerald, Hannah and
“her child, Sarah Truelove and her two children
¢ Bett and Harry and Joe.” He afterwards gives
17 other negroes to his two fons: And then de.
vifes as follows, “All the reft of my eftate, Ileave
‘““at the time of my death, I defire may be equally
“divided between my beloyed wife I'runces Payne
“and my dear fons George Morton Payne and
¢ Richard Baylor Payne and their heirs forever.”

P
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At the time of proving the will, one of the witnefl
fes depofed that the teftator ‘“defired that the 8
““negro {laves left to his widow for her life, and
¢ their increafe fhould be equaily devided between
“his two fons George Morton Payne, and Rich-
“ard Baylor Payne, after the deceafe of his faid
¢““widow Frances, and further, he the witnefs
¢“wrote the will, and that the reafon this difpofi-
“tion was not mentioned in the will was, that
“ the teftator appeared to be going out of his fen-
¢ f{es, and time would not permit to infert it.”
The.queftion was whether the remainder, after
the death of the wife, in the faid 8 negroes
devifed to her were part of the refiduum, or belong-
ing to the fons, in exclufion of the reprefentatives
of the wife? The Court of Chancery decided in
favour of the fons, and Read, who had married
the widow, appealed to this court.

Rawporea for the appellant. The refiduary
claufe clearly paffed the reverfion in the flaves giv-
en to the teftators wife for life. The word Estate
is genus generalissimum and paffes the whole in-
terefl 19 Vin. ab. 822. Co: Lit. 345. Ifthis con-
ftrution be not adopted then the reverfion will
not pals, although the teftator has declared his in-
tention to difpofe of the whole of his eftate. In
Cole vs Claiborne 1 Wash. 262, an eftate for life
in flaves was given, with a general refiduary claufe
of the remainder of his eftate, and it was held
that the refiduary claufe carried the reverfion,
and this is confirmed by the deftrine in Kennon
vs A Roberts, 1 Wash. 96. That the tenant
for life in the prefent cafe was one of the devifees
will make no difference ; becaufe fill the refidu-
ary claufe is brcad enough to embrace the rever-
fion. |he affidavit of the fubfcribing witnefs will
not help the appellee, as 1t was ex parte, and
mude whea thofe interefted were not prefent to
crofs evamine. Befides, if regularly taken, it
would be inadmiffible to deftroy the effeét of the
words of the will, Pow. Dev. 518, Which clear-

Pp



OF THE YEAR 1802

ly proves that parol evidence cannot be received
in a cafe like this.

Nicworas contra. The word Zstate may be
coufined to the {ubjet of the devife, and does not
ncceffarily, in all cafes, include the interefts It
is therefore an equivocal expreiion, and according
to Mr. Randolph’s own book Pow. Dev. may be
explained by parol evidence. Behdisitisintends
ed to fupply a claufe which was accide. welly left
out. It appears from the general co.iplexion of
the bill, anfwer and will, that there was other efs
tate to fatisfy the refiduary claufe; and then it
falls within the influence of Kennon vs A4 Roberts,
1 Wash. g6. Which exprefily tukes that ditinétion;
for the refidua-y claufe there was held to be fatif-
fied by the other property. This is confivmed by
the doéirine in Colevs Claiborne, ¥ ash. Which,
rightly underftood, is a cafe in our favour. The
devife is of the property he fhould leave at his
death; which means not an ideal reverfion, but
fuch as was fufceptible of a divifion. This con-
ftruétion is to be preferred, becaufe it is conlif-
tent with the difpofition made by the teftator of
the reft of his flaves; and becaut= the whele com-
plexion of the will fhews, that the teltator only
intended a provifion for his wife during her life,
and that his children fhould huve the refidue. The
affidavit having beea made ex parre will make no
difference ; as the witnefs i1s dead and could not
be examined.

RawpoLpy in reply. The reverfion is as capaa
ble of divifion as the {laves themfelves:  Of courfe
there is no reafon for excluding it from the ope-
ration of the refiduary claufe. Befides thereisno
proof in the record that there was any other pro-
perty to {atis{y the refiduary devife. None of the
fons prove that parol evidence may be received in
fuch a cafe as this; cor that a new claufe may be
added to the wiil, by evidence.

Cur, adv. vult.
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Per. Cur. “The court is of opinion, that the
““information, or additional teftimony of Jofeph
¢ Robinfen, who was a witnefs to the will of Jeffe
¢ Payne the teftator in the bill named, given at
“ the time he proved the faid will in the county
“ court of Goochland, without any notice thereof
““to the parties interefted in the eftate of the tef-
“tator, in order to prove the defires of the tefta.
“tor and to explain the written will exhibited in
¢ court for proof only, ought not to have been ad-
“mitted, or regiftered, with the probate of the
“faid teftament, or read in evidence in this caufe,
“without the confent of the parties; and this
“court, being of opinion that the appellant is, un.
“der the refiduary devife in the faid will, entitled,
“in right of his late wife Frances, who was wid-
“ow, and one of the refiduary legatees of the tefs
¢“tator Jefle Payne, to one third part of the 8 flaves
 devifed by the will of the faid Jeffe to the faid
¢ Frances for life, and to one third of their increafe,
$¢ with their profits fince the death of the faid Fran.
“ces; and that fo much of the decree aforefaid as
S“direts the appellant todeliver up to the appellee
“more than two thirds of the {aid flaves wirh their
“increafe, and to account for their profits,is erro-
“neous, Doth decree and order, that fo much of
“the {aid decree as is herein before ftated to be er-
$roneous, be reverfed and annulled, and that the
“refidue thereof be afirmed.

CAVAN & KENNEDY,
agamfi
MARTIN.

ARTIN brought indebitatus assumpsit a-

, grinlt Cavan & Kennedy, in the county
court, and declared for work and labour done and
performed. Plea, Non Assumpsit and ifflue.  Up-
on trial of the caufe, the defendant filed a bill of

enmma ———

torced to do 10 by the captors is nut cntitled to wages, to the time of the cane

ture.



OF THE YEAR 1802

exceptions to the courts opinion, whereby it ap-
peared, that Martin, a mariner, entered on board
the thip Polly & Nancy on a voyage from Alexan-
driain Virginia to Rotterdam, and from Rotter-
dam to St. Ubes, and from St. Ubes, back again
to Alexandria. That the veflel went to Kotter-
dam, where fhe difcharged her cargo, took in bal-
laft, and went to St. Ubes, where fhe took on
board a cargo of falt, fruit and wine, for Alexan-
dria, but on her paflage, was captured by a French
privateer, recaptured by an Englith Ship of war,
and carried into Cape Nicholas Mole, where, af-
ter laying three months, fhe was cleared on pay-
ing {alvage, and afterwards arrived at Alexandria.
That the plaintiff left the thip on her being cap-
tured by the French privateer. That the defend-
ants prayed the opinion of the court whether the
evidence was fufficient to charge the defendants
with the plantiffs wages from Rotterdam to the
time of the capture by the French privateer; and
that the court gave it as their opinion that the
evidence was fufficient to charge the defend-
ants with the wages aforefaid. Verdiét and judg-
ment for the plaintiff, and the defendants appeal-
ed to the Diftriét Court, where the judgment was
afirmed; and thereupon the defendants appealed to
this court. :

Wickuan for the appellants.  The veflel was
captured before the voyage was ended, and the
plaintiff left her without the aflent of the owners,
or having been forced to do fo by the captors.
Of courfe he was not entitled to his wages; for
they are never allowed unlefs the voyage is finith-
¢d, or prevented by the act of the owners them-
felves, or the government. 4 Bac. ab. new edit.
617. Thusin the eafe of the veffel being feized
for debt, or forfeited by {fome violation ofthelaw,
it is the acl of the owner that interrupts the voy-
age; and in the cafe of an impreflment in Term
rep. it is the aék of the governmeat. But where
there is no act of the owner or interference of the
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government, the mariner muft ferve out the voy-
age, or he lofes his wages. Again, the court er-
red in inftruéting the jury. that the plaintiff could
recover wages to the time of the capture; for they
could not confiftently with the decifions of this
court, inftruét the jury apon the evidence; but
ought-to have left the caule to their determination
without any opinion from the court. Keele &c,
vs Herbert, 1 Wash. 138.

Cur. ado. vult.

Per. Cur. ‘“The court is of opinion, that the
¢ evidence of John M‘Knight, given in his depofi-
¢ tion, being the only evidence in this caufe, was
“not fufficient to charge the appellants with the
“ wages of the appellee, from the port of Rotter-
“dam to the time of the capture of the veflel, in
“the faid depofition mentioned, or with any part
¢ of the fail wages, and that the judgments of the
“Diltriét Gourt, and of the Court of Huftings, are
¢erroneous. Therefore it is confidered that they
¢ be reverfed &c.”

WILLIAMS Exrt. of YOUNG,
agamst

STRICKLER.

N this cafe fuit was brought againft Williams
as executor of Young, upon a promife made

by the faid Young in his life-time, and a verdict
being rendered for the plaintiff in the county
court, judgment was entered for him againft the
defendant de bonis testatoris ((as appeared by a
copy of the judgment, obtained by the appellees
couniel, from the county court, fince the caufe
was brought into the court of appeals;) but the
clerk, in making out the record, fent up to’the

view of tae record orthe boumy court, reverfe that of the diftri& court, and
diedt thom to ifluc a writ o1 certiorars for the true record, fo that the right
judguent may be given.
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Diftri& Court, ftated the judgment to have been
rendered againft the defendant de bonis propriis.
The Diftriét Court, without correcling the miftake,
affirmed the judgment, upon the erroneous record;
and, from the judgment of affirmance, Williams
appealed to this court.

Cacrc for the appellant. The judgment of the
Diftriét Court is clearly erroneous, as the fuit
was againft the defendant as executor, and the
judgment of the Diftri¢t Court {fubjeéls him de bonis

propriis.

WickHAM contra. Admitted the judgment of
the Diftriét Court to be erroneous; but pl*'ayed.
fome procefs, either to the Dift:it or county
court, to corret the miftake. :

Cur. adv. vuls.

Per. Cur. The court is of opinion, that the
judgment of the Diftri¢t Court is erroneous, in
affirming that of the county court againft the ap-
pellant as executor of the faid Edwin Young,
without dire€ting the damages and coits tobe levi-
ed of the goods and chattels of the faid Edwin
Young in the hands of the appellant to be admini-
ftered, if fo much thereof he had, butif not, then
of his own goods and chattels according to law;
therefore it is confidered that the {aid judgment of
the Diftri€t Court bereverfed and annulled: And,
on the motion of the appellee, who fuggefted that
the tranfcript, of the record of the proceedings in
the county court, tranfmitted to the Diftrit Court
in this caufe, is not correft; and it appearing, by
a feparate copy of the judgment in the county
court, certified by the clerk thereof, that there is
a material variance between that, and the judg-
meunt aforefaid, the caufe is remitted to the Dif-
tri¢t Court, for that court to obtain by Certiora-
ri, or otherwife, a true and correét tranfcript of
the judgment of the faid county court, and for fur-
ther proceedings to be had therein.

33%
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THORNTON,
against
CORBIN.

[4nte 221.)

HE appellent having this day produced fur-

ther affidavits, proving the furprife, the or-

der, difcharging the rule for fhewing caufe, why

the fuit thould not be redocketed, was {et afide; and

the caufe put upon the docket again, in the place
in which it formerly ftood.
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CASES
ARGUED a~np DETERMINED
IN THE
COURT OF APPEALS
IN
OCTOBER TERM or tae YEAR 1802

LIS MR AR sl e e s |3

TUTT agami LEWIS.

N affumptfit brought by Brooke and Tutt a.
gainft Lewis’s executors, the jury found a fpe-
cial verdi¢t, which ftated that in the year 1777
the defendants teftator contraéted with the plain-
tiffs as public contractors for the building of a
magazine, as ftated in the account annexed to the
verdi¢t, which begins thus * Dr. Colonel Fielding
Lewis deceafed (on account of the commonwealth of
Virginia) to Richard Brooke and fames Turt.”
"I'hen fcllows the items, which are charged in {pecie
and are for work, and materials advanced: But
fums more than equal to the amount of the account
are credited as paid in paper morney; and at the
foot of the account thefe words are added ““By our
“agreement with Colonel Lewis he was to find us
‘““plank, nails, fhingles, locks, hinges, paint and
“glafs, which he failed to do. We were obliged
“to furnifh the articles charged in paper currency
“ as above, in order to carry on the work, the
¢ 10,000 fhingles Colonel Lewis purchafed and
¢ charged us with in our private account.” That
the plaintiffs compleated the work and made the
ad;ances as 1tated in the faid account. The ver-
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di@l then finds for the plamt]ﬂs £797 14 0% if the

court {h:all be of opinion that Lewis was liable to
pay the uccount, and that the payments in paper
money are not a difcharge in full; but otherwife, for
the d:fendants; The county court gave judgment
for the defendants, which the Diftri¢i Court affirme
ed, and the plaintiffs appealed to this court.

The court affirmed the judgment, upon the
principle {ettled in the cale of Syme vs Butler ex-
ecutor of Ayletr 1 Call 105, that a man, contract-
ing on behalf of the State, was not liable in his in-
dividual capacity.

M¢cGUIRE,
againft.
GADSBY,

R/ C’ GUIRE brought debt againft Gadfby in

the corporation court upon a note for 550
dollars, plea nildebir, and iffue. Upon the trial
of the caufe the defendant filed a bill of exceptions
ftating, that it appeared in evidence that eleven
notes of hand not fealed, of fifty dollars each, were
given by the defendant to the plaintiff after the
note on which the fuit was brought became due;
that it was admitted thole notes were not given
in confequence of any new debt contradted by the
defendant with the plaintifl; and that a witnefs
who was prefent at the making of the notes gave
it as his opinion to the jury that they were given
by the defendant and received by the plaintiff in
payment of the faid note on which the {uit is
brought. That the witncfs further proved that
four of the faid {maller notes were at firft given by
the defendant, and the others afterwards; that
he underftood and fo declared to the jury that the

-plaintiff, in confideration therxof, agreed to give

up to the defendant the f{aid note for 550 dollars.



OF THE YEAR 1802

That it alfo appeared in evidence that three ofthe
f.id finall notes had been paid by the defendant.
And that the plaintiff produced the other 8 at the
trial of the caufe, and tendered them to the defend-
ant. That the plaintif prayed the opinion of
court whether the faid fmall notes were a payment
of the note on which the fuit was brought, and
that the court gave it as their opinion, and fo in-
firucted tise jury, that they were no payment, or
ditghorge of the faid note for 550 dollars on which
4 nla.mflf‘r"had brought his fuit. Verdi¢t and
uppmer . for the p amuﬁ’ and the defendant ap-
1y lcid to the Difirid Court. Where the judg-
mdnr wos ceverfed, and from the judgment of re-
verfal Gaulby appealed to this court.

Borrts for the appellant. The {mall notes
were no difcharge, foritwasno payment; nor was
iva higher fecurity. 1 Bac. 23. 2 Burr.g. It
couid oerpforc, at moit, only operate as an ac-
cord and fatisfadtion; but then it muft have been
plended, and could not have been given in evi-
dince.  Esp. 147.  So that either way the evi-
dence was inadmiflible, and therefore the direction
given by the huftings couart was corret, and their
judgment ougit to be aflirmed.

Lze contra. There was an exprefls agreement,
that the {imall notes fhould be taken in {atisfaétion
«f that upon which the fuit is brought. Itis there-
fore immaterial whether they be confidered as a
higher fecurity or not.  For the creditor agreed
to accept them as a difcharge, and he ought to be
Lcund by his agreement.

..,
Cur adv. vult.

ROANE Judge, at the requeft of the Prefident,
dolivered the refolution of the court as follows:

This was an aétion of debt, brought by M¢Guire
againft Gadiby in the Hauftings Court of Alexan-

drla for 550 ‘dollars, upena promiffary note, dat-:

ed the 29th July 1797, payable in go days, ne-
gotiable at the Bank of Alexandria, and protefted
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at the requeft of the Prefident and dire®ors of that
Bank, Oé&tober 31t (four days after the day of

payment had expired.) Upon the plea of owe no-

thing the parties were at iflue, and cn the trial
the defendant gave inevidence, * That, after the
“pafling of this note, eleven notes of 50 dollars
“each, not fealed, were given by the defendant
¢“to the plaintiff; which it was admitted, were
““ not given for any new debt, and a witnefs prefent
“when they were given, gave his opinion to the
“jury, that thefe notes were given and recei ¢’
““in payment of the note in {uit, That four

“tnem only were given at firft, and the others .1
¢ terwards; when he the witnefs underftood that
“the plaintiff agreed in confideration of thefe to
““give up the other. Itis further ftated, in the
“ bill of exceptions, that three of the finall notes
¢ were paid, and the plaintiff, at the trial, pro-
“ duced the other eight, and tendered them to the
‘“defendant.” Upon this evidence the defendants
counfel moved the court to inftruét the jury, that
the {mall notes were a payment, or difcharge, of
the other: but the court gave a contrary direction,
that they were no fuch payment, or difcharge. A
verdict pafled for the plain:iff, for the debt, with
damages and cofts; for which judgment is entered,
with a rule, at the foot, that the debt may be
difcharged by 400 dollars (difcounting the 150
dollars paid upon three of the fimall notes). The
defendant, having ftated his exceptions, appealed
to the Diftri¢t Court; where the judgment was
reverfed, and a new trial direfed, in which the
defendant is to be at liberty, to give in evidence
the notes rejected. From this reverfal, the ap-
peal is to this court; and the queftion.is, whe-
ther the inftrution of the hultings court to the jury
was a mis-dire€tion ? The 8 {mall notes not fatif-
fied, are in the record; and are all of the fame
date, and tenor, viz, November 6, 1797 (lix days
after the proteft,) except that they are payable at
different periods from 19 to 65 days; the laft of

~which expired January sth, 1793, three months
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before the fuit was brought, which was commenced
in April upon the old note. I hey are on the fame
terms with the note in fuit, {o as to be negotiable
at the Bank, but are not protefted as the other
was. It is faid that the plaintiff ought to have re-
turned the {fmall notes before he brought the fuit :
And if they had been drafts of the defendants upon
a third perfon, not accepted, he ought to have
done fo, notice in that cafe to thedefendant being
material ; but this was not neceflary in the pre-
fent cafe, fince the defendant was equally liable
upon both, and it was indifferent to him which.
"I'he declaration gave him notice that he was fued
on the old note, and therefore was not liable up-
on the fmall ones; which, however, were proper-
ly tendered him on the trial. The queftion is,
whether the fmall notes were a payment, or dif-
charge, of the former, which was held by the
plaintiff, and not given up on receipt of the other?
In peint of juftice there {eems no difficulty; the
plaintiff is in purfuit of a juft demand, which he
has recovered ; and the prefent attempt is to fub.
je€t him to cofts and delay, for that he ought to
commence a new fuit, or fuits, upon the f{mall
notes, in which the fame principles, without a
fingle effential change in the f{ituation of plaintiff
or defendant, are to govern the decifion. ‘This
attempt, therefore, ought to be fupported, by
ftrick law before it thould receive the fanétion of
this court, and how is the law?

Firft. View it as an accord between the parties:
It was truly faid, by the counfel, that an accord
cannot be givenin evidence, but muft be pleaded;
and he might have added that it muft be pleaded
with fatisfaction too; thatis, that the thing fub.
ftituted has been performed. In both points there-
fore the defendant bhas failed. He did not plead
it, nor were the fmaller notes paid. Next, view
it in the light of a merger: Do the fmaller notes
extinguifh the former? On this fubje&t we take
the law to be fettled, that, in order to make one
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inftrument an extinguithment of another, the lat-
ter mult be of a hizher dignity than the former, or
muft put the plaintiff in a better condition: Nei.
ther of which is the cafe of thefe notes, all precife-
ly of the fame tenor, and not {ealed; nordo the
latter place the plaintiff in a better condition than
the former: °lhey benefit the defendant indeed,
by giviug him a further day of payment; which he
did rot avail himiclf of, and cannot now turn that
favour to rhe nrejudice of the pleiatiff, who did
not fue *till three months after the moft remote
payment was to have been made.

Mr. Lee admitted the rule in general, but in.
fifted that where there was an agreement to ac-
cept the latter notes in fatisfaliion of the former,
they fhall have that operation; and this agree-
meat was proved by the witnefs, as ftated in the
exception.  Whether the jury would have found
the fadt of the agrecment, upon the opinion and
underflanding of the witnels, oppofed by the cir-
cumftauce of M Guires having retained the origi-
nal note, and its not having been called for by
Godiby, is uncertain; but admitting the agreement
proved, Mr. Lee’s cafes do not apply. 1In Clarke
vs Mindall, 3 Salk. 48, the agreement to take a
bill of exchange for the debt, which is to be an
extinguifhment of it, is made at the time of the
original contracl, the fale of the goods; but, in
that cafe, a bill endorfed at, or on a fubfequent
day, was no fatisfafiion, without payment. And
to fuch Holt does not apply the exception of a
{pecial agreement. The 1 Zsp. 49, takes notice of
this, and fays a ftatute has altered the rule as to
inland bills, which declares them, when accerted,
a fatisfadtion, if the perfon accepting does not
take his due courfe to get them accepted and peid,
but if he does ufe due diligence, hs does not ful-
tain the lofs. ¢ Sa/t. 442 Ward vs Evans. A gcld-
fmiths note, received for money, and not paid, is
no fatizfadtion, without an exprefs agreement
thatitfhall be received as caths  All the cafes rei»



OF THE YEAR 1802

ped bills, orders, and notes, wherein third per-
{ons are concerned: They do not, therefore, thake
the authority in 1 Burrows 9, and 1 Sir. 426,
that a promiffary note thall not be extinguithed by
a fubfequent promiffary note given by, and to the
{ame perfon, which is the cale before the court.
We think, therefore, that the direélions of the
Hulings Court was right, that the judgment of
the Diftri& Court ought to be reverfed; and that
of the Huftings Court affirmed.

HERBERT & WIFE,

againft

WIS E & Others.

N ejeétment, brought by Herbert & wife againft
Wife and others for a tract of land in Fairfax
county, upon the trial of the caufe the defend-
ants filed a bill of exceptions {tating, that the plain-
tiffs in order to prove their title gave in evidence
a patent to George Brent, dated in 1677, for 1143
acres of land on Hunting creek; the will of George
Brent, in 1694, by which he devifed thatland to
his fon George Brent junior, who by his will, in
1700, devifed 400 acres thereof, tobe firftlaid off,
to his brother Henry, other 4c0acresto his bro-
ther Robert, and to his brother Nicholas Brent the
refidue of the faid land, being the plantation where-
on Robert Williams was tenant, and containing
343 acres; the will of Nicholas Brent, by which,
i 1711, he deviied the laft named land, called by
him 400 acres, to be {old for pavment of his debts;
and laftly a deed from Robert Brent executor of
Nicholas to John Ball, wherein, after reciting
the will of Nicholas Brent, he, inpurfuance there=
of, conveys to Ball a certain parcel or traét of
1and on Hunting creek, beiug 343 acres, and de-
fcribed to be part of a trat of 1143 acres patented
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to George Brent the elder, given by him to George
Brent junior, devifed by the latter to his three
brothers in the terms of the devifes to them, and
bounded as follows, fetting forth the boundaries.
That the defendants moved the court to inftruét
the jury that no more land was coaveyed to the
faid John Ball than the quantity contained within
the metes and pounds exprefled in the faid deed to
him from Robert Brent executor of Nicholas Brent:
And that the court inftruéted the jury accordingly.
Verdi€t and judgment for the defendants; and there-
upon the plaintiffs appealed to this court.

Brooxk for the appellant. Althoughit be gene-
rally true that the court is to decide what eftate
is conveyed by the deed, yet itis frequently necef-
fary to refort to fomething extranecus, in order
to decide what quantity ofland is conveyed. This
was abfolutely neceflary in the prefent cafe ; be-
caufe there was an exprefs reference, in the deed
itfelf, to the other patents and conveyances; which
therefore wers clearly admiffible. It is not like
the cafe of Gatewgodvs Burrus * at the laft term;
becaufe there was no fuch reference in that cafe.

WicruaM contra. The court were to decide
on the deed itfelf; and they might inftruct the jury
upon the effe& of it. ‘L here is nothing to thew
that this precluded the other teftimony, and the
prefumption is, that he had none to offer, as it is
not ftated in the bill of exceptions. Bat, if the
party had other teftimony, it was inadmiflible, as
the deed itfelf was the only rule: For there is no
difference between this cafe and that of Gatewood
vs Burrus. 'T'he courtonly declared its opinion on
thedeed, and there isnothingto thew that the metes
and bounds differ from the patent; although the
evidence is ftated: In which refpeét the cafe is
lefs liable to exception, than that of Gasewood vs
Bz:lrru.r; for there the parol evidence was not fta-
ted.

* Anie, 194,
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Ra~porem 1n reply. The referenee to the
ether dzedz und patents, Introduced the right to
the esiraneous evidenee.  The 1ur" may explain
the quantxtv which is wcluded within the bounda-
ries deflerined in the de=od, and evidence may be
given, in order to cirable them to do o, It is faid
that there is nothung to thew that we had other
evldmce, and theaciarg tiat we had no ground of
exce;.tion, But we could not have offerd it af-
ter the courts opinion had been fodecidadly given.

Gatewsod vs Burrus vwas a diferent q;.enlurl, al-

togetiner.

PENDLETON Prefident delxvered the refolu-
t;ﬁon of the court as follows s

“Ttis was an eje(lment, in'the Diftri&t Court of
Duenfrics, for 1320 seres of land, in Fairfax coun-
ty. Upon the truu, the plain: 1th, in order to prove
their title, gave in e idence a patent to George
Brent, duted in 1677, for 114 acres of land on
Hunting creele, the will of Geo: rge Brent in 1694,
by which he devited that land to his fon George
Brent, jua. w no, by his will in 1700, devifed 400
acres of that trall, to be firft laid off, to hisbro-
ther Henry; otht‘r 400 acres to his brother Robert;
and, to his brothzr-Nicholas Brent, the planta-
tion, the refidue of the faid land, whereon Ro-
bert Williams was tenant, bun<r343 acress 'L'he
w111 of Nicholas Brent, in 1711, by which he de-
vifes this land called, by h; M, 400 acres, to be
fold for the payment of hiz debts: And a deed,
in 1715, from Lobert Brent, executoroFNxchulas
to joh“ Ball, whercin, aiter reciting the will of

Nicholas, he, in purfuance thereof, conveys to

Ball'a certain parcel, ar tradl of land on Huat-
ing creek, being 343 acres, part of u nra& of 1143
acres, patented to (ﬁborg‘- Brent the elder, given
by him to George Brent junior, whofe devifes, to
his three brothers, are literaily copied; the {aid
343 acres being bounded as followeth, and the
bounds are inferted. Here the counjel for the’

Q
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defendant mterpofed and moved for the direc-

" tion of the court to the j jury, ¢ that no'more land

¢ paffed to John Ball under the patent, wills and
¢« deed, than was comprehended in the metes and
« bounds mentioned in the deed: ” Which divecti-
on being given accordingly, a verdict paffed for the
defendant. The plaintift filed excepticns to the
courts opinion, and appeals; and the queftion now
is, whether that opinion was a mifdireftion? To
‘purfue the proper defcriptions of our land bounda-
ries would render mens titles very precarious, not
only from the variations of the compals, but that
old furveys were often inaccurate; and miftakes
often made, in copying their defcrlptlons into
the patents ; leaving out lines, and putting nosth
for fouth, and eaft for weft; and in copying
thofe defcrlptlons into fub{'equent conveyances:

Whereas the marked trees upon the land remain
invariable, according to which neighbours hold.
their ditinét lands. On this ground our juries
have uniformly, and wifely, never fuffered fuch

lines, ‘when proved, to be departed from, becaufe

they do not agree exacltly with defcriptions in con-
veyances. However, when a queftion arifes,
what pafles by a written inftrument? it is proper
for the court to decide that queftion; and we pro-
ceed to confider, whether the’ opinion given by
the Diflriét Court upon this deed, was legal and
proper ! And we think not; for that, by the will
of George Brent junr. his brother Nicholas was
entitled to all the Hunting creek tract, befides
the 8oo devifed to Henry and. Robert, wl~atever
was the quantity, the words, refidue of the tract,
controling the fuppofition of the quantity ; that
the will of Nicholas authorifed the fale of his whole
right, and that the deed to Ball was intended to
be, and was a conveyance of the whole ; being of
the parcel or traét fuppofed to be 343 acres; from
the recital of the patent and wnlls, and the {ame
terms ufed effentially, as are in the devife by
George Brent to his brother Nicholas. We are

“therefore of opinion, that it was a mifdireétion in

Qq
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the court and that the plaintiffs ought to have
beenpermitted to proceed, and fhew, if they
could, that they had the {fame title as Ball h?d.
The judgment is therefore to be reverfed with
cofts, anda new trial ordered, on which the plain-
tiffs are to be permitted to thew, if they can, that
they have the {ame title that Ball had.

ROBINSON,
against
GAINES.

AI\I.‘L'S as adminiftrator of Minor, brought
debt in the county court againft Robinton

and others, executors of Michael Robinfon upon
a bond, given by the faid Michael; dated the 2d
day of February 1768, and payable on or before
the 1l of June afterwards. The defendants took

oyer of the bond, and filed the following plea.—.

And the faid defendants fay, that heretofore viz,
¢ "[*he: sth day of July in the year one thoufand
¢ feven hundred and fixty eight, in the lifetime of
“the fuid Jofeph Minor and of the faid Michael
« Robinfon their'teftator; the faid Jofeph Minor

< impleaded® the faid Michael Kobinfon in.the

¢ court of Spotfylvania upon the bill obligatory,
¢ and for the fame fum of money, mentioned in the
¢ now plaintiffs declaration, in which fuit fuch
¢« proceedings were had, that at a court held for
¢ the faid county in Auguft 1770 the faid Michael
¢ plead a tender of the faid debt, and did then and
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“ there tender into court, and pay into the hands

¢ of the clerk of the faid court, the principai .nd
‘“ interefl due thereon, amounting to the fum ofe—
“ which has been always, and mow is, as thefe
« defendants fuppofe, ready to be paid to the faid

¢« Jofeph Minor, or to the {aid plaintifis, when de- .

““manded; and this they are ready to verify;
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“ wherefore they pray judgment, whether the plain.

¢ tiff, his a@lion aforefaid, ought to have, ormain-

 tain &c.” General replication, and iffue. Upon

- the trial of the caufe the plaintiffs filed a bill of

exceptions to the courts opinion ftating, - that he
moved the court ¢ to inftruct the jury, that unlefs
¢ they found that the cofts, as well as the princi-
<t pal and intereft which had accrued previous to
¢ the bringing the money into court,- had been
¢ broughtin, they fhould find for the plaintiff; and
¢ alfo to difregard the parol teftimony introduced
¢ to prove the payment of the money into court,
¢ jnasmuch as it was not the beft evidence that
¢ the natare of the cafe would have admitted of;
¢ This being a fact which fhould have been proven
¢ by record, and that there is no record but that
¢ filed in this caufe, produced; but that the court?
“ yefufed to inftru& the jury to this effe@.”—
Verdi¢t and judgment for the defendants; and
the plaintiff appealed to the Diciri€l Court; where
the judgment of the county court was reverfed; the
pleading {ubfequent to the declaration fet afide;
and the parties ordered to plead anew. In confe-
quence of which the defendants plead payment; and
the plaintiffs took iffue. Upon the trial of the laft
iffue, the defendants filed a bill of exceptions ftat-
ing, that they ¢ offered parol ¢ teftimony and de-
¢ pofitions to prove that the defendants teftitor
¢ had, previous to the gth of July 1768, tender-
¢ cd, to the plaintiffs inteftate, the amount of the
¢ principal and intereft, then due, on the bond in
“ the declaration mentioned; and the copy of the
¢ record in the former caufe (which is {et forth ix
¢ beec verba, and ftates that, at Auguft court 1768
¢ oyer, and time to plead, were allowed the de-
¢ fendant; that, in Auguft 1969, further oyer
¢ and tme to plead were allowed;” and then
the record proceeds thus, et Adugust cours 1770,
the defendans plead a tender of the plainsiffs debns
and time. till the next court, was allowed the plain-
tiff 1o consider thereof” After which, it {tates,
that in June 1771, the plaintiff replied generally,
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and that time was allowed the defendant. That
in July 1773, iffue was joined en the replication.
"t'hat in September 1773, “the caulée was refered;
but the order of reference was fet afide at the fame
term; and in Auguft 1782, the fuit abated by the
death of the plaintiff. 'Lhere are two memoranda,
at the foot of the record, made by the clerk, the
firft is in thefe words: N. B. None of the plea:
mentioned in these proceedings are filed in writing,

nor is the sum of maney tendered mentioned en the -

records. 'I'he fecond 1s as follows: The writ, in
tbis cause, is dated the fifth day of Ffuly 1768.)
¢ Toprove that, on that day, a fuit was commenc-
“ ed by the plamtiffs inteftate againft the defend-
¢ ants teftator, on the bond aforelaid, in which
¢ fuit theplea of tender was pleaded and iffue taken
" % thereon’; and, by parol teftimony, that upon the
“ filing of - faxd plea, the amount of the pr1nc1pa1
$ and intereft, due when thefaid tender was made,
* was paid into court, and received by the clerk,
“ and that the whole amount had been loft by the
‘¢ infelvency of the faid clerk. But, the faid tef-
¢ timony being objeéted to by the plaintiff, the
“ court was of opinion that the faid parol testimo-
“ ny was improper.” Verdict and judgment for
the plaintiff; and the defendants appealed to this
court. '

RawporrH for the appellant.  The evidence of
the tender was admiflible ; and therefore the le-
triét Court erred in c\cludlng its

WiLLiAMSs contra. This was not a motion to
bring the money into court; butan attempt to give
evidence of what pafled, upon a former occafion
of that kind. But, if it had been fuch a motion,
there ought to have been a rule for that purpofe;
and. principal, intereft, and cofts ought to have
been tendered. The' defendant ought to ‘have
pleaded the tender, becaufe the plaintiff would
have had a right to take iffue upon it. He could
mot take out the money under the forimer ap-
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* plication. It was not 2 tender under the aétof Af-.

fembly; for that expreflly requires the principal in-
terelt and cofts: Barret &co. vs Tazwell, 1 Call,
215.° Parol evidence-was not-admiflible to add to,
or explain, a record; but, if, otherwife, the na-
ture of it ought to have been fhewn.

RaxporrHin reply. The act of Aflembly fays,
that the penalty fhall be difcharged by payment
of the principal and intereft; and. therefore the
cofts are not neceflary vobe tendered. 'In general,
a tender is matter in pais, and fo pleaded: But
this was the .cafe of money offered into court ;
and therefore might be ufed, in evidence, as mat-
ter of record, without the plea. No rule of court
was neceffary. The money was paid into the
hands of the public fun&ionary, and, asthe plains
tiff did not receive it, he ought to bear the lofs.
The parol evidence ought to have been recéived,
as it was the beft the nature of the cafe was fuf-
ceptible of. ' - o

Cur. adv. vuls.

PENDLETON Prefident delivered the opini-
on of the ¢ourt as follows : :

The queftion depends on . the firft judgment of
the Diftri& Court,” in O&ober 1796, reverfing
that of the county court; fince, if that reverfed
was right, there is no objeélion to the fubfequent
proceedings in the Diltri&t Court. In the county
court the defendant pleaded a' former fuit,which
had been commenced, by Minor the teftator- of
the plaintiff, againft the teftator of the defendants
in the {fame county court; in which fuit, at a
court held for the faid county in Auguft 1750, Ro-
binfon pleaded a tender of the debt, now fued for,
and did, then and there, tender into ecourt, and
pay into the hands of the clerk, the principal
& intereft due thereon; which the defendants fup-
pole has been always, and now is ready, to be paid
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co Minor, or the plaintiffs; and upon this plea the
par.ies were at iflue. On the trial, of the caufe,
the defendants produced the record of .the former
fuit, and offered parol teftimony ro prove that
the money was aftually paid to the clerk, at the
time of filing the plea; when the counfel for the
plaintiff moved the court to inftruét the jury, 1.
T'hat unlefs they found that the cofts as well as
the principal and intereft, had been brought inte
court, they thould find for the plaintiff; 2. To
difregard the parol teftimony introduced to prove
the payment of the money into court, this being
a faét which fhould be proven by record. The
court refufed to inftruét the jury, whe found a ver-
di¢t for the defendants, for whom a judgment
was entered, and the queftion is, whether the
court ought to have given the inftruion requir-
ed? Asto the firlt point, the cofts, . Mr., Kan-
dolph was right upon the a&t of Affembly that the
cofts were not required to be paid into court; but
this is nota cafe within that aét of Affembly, but
a plea of a prior teader accompanied by the mo-
ney tendered, and therefore we are only to confi-
der of the propriety of admitting the parol tettimo-
ny. By the law, a plea of tender is not to be re-
ceived without the money tendered, which muft
have been filed and paid into court, wnere all the
pleadings, at that day, were carried on. It is
therefore to be prefumed, prima facie, that the
money accompanied the plea; elpecially, as the
plaintif did not demur to, but joined iffue on the
plea, and the clerk having omitted to enter the
payment, parol proof ought to be admitted, inaid
of that prefumption, fince itdoes not tend to con-

" tradiék the record, but to fupply a defect, which

the clerk, either through miftake or defign, omit-
ed to enter; circumflances which in this cafe ren-
der the parol teftimony admiflible. Therefore the
judgment cf the Diftri&t Court, in O&lober 1796,
and all fubfequent proceedings in the faid court,
are to be reverfed, with cofts, and this court pro-
ceg ding to give fuch judgment, as the fuid Diftrigy
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‘Court ought to have given in O¢tober 1796, the
judgment of the county court is affirmed, wih
colts,

HENDERSON,
againfi
FOOTE.
LASSFORD and HENDERSON b;oug‘nt

assumpsit againft Fitzhogh and wife, ex’rx.
ot roote, and declared, 1. For goods, wares and
merchandizes {old and delivered to Feotes 2. On
a guanium velibat for the fame. 3. For money
paid and advanced for Fodte. 4. For money had
and received. Plea non assumpsit, and non as- |
sumpsit within five years.—Iflue. Upon the trial
of the caule, the defendant filed a demurrer to the
evidence, which ftates, That the plaintiff, in or-
der to maintain the iftand 2d count, gave in evi-
dence, that Fitzhugh had underftood there was a
coniiderable debt, of between two and three hun-
dred pounds, due from Foote to the plaintiffs; and
that, at the time when Foote made his will, there -
was fome converfaticn absut the quantum of lega-
cies to be given his daughters; and Mrs. Foote
obferved there was very little due, except a Bri-
tith debt, but the witnefs did not underttund that
Fitzhugh was prefent, at the making of the will.
That Fitzhugh faid the reafon, why he had =ot
given up fome of the flaves, was that he held
them until it was determined, whether the faid
debt was to be paid; that he believed it to be juft; .
that he had found the account in the houfe; and
was willing to pay his own part of it, but the le-
gatees, who were fanguine that the plaintiffs could
not obtain judgment, were determined to take eve-
ry advantage; and that Foote died about the year
1778, The jury found a verdict, {ubjeét to the
opinion of the court upon the demuirer; and the
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court gave judgment for the pleintiffs.  Where-
upon the defendants appealed to the Diftriét Gourty
where the judgment was reverfed; and, from the
judgment of reverful, the plaintiffs appealed to this
Court.

BorrTs for the appellant.. The iflue was imma-
terial. For the pleais non aflumpfic generally,
and not that the defendant did not affume at any
time within five years, next before the inflitution
of the fuit; fo that the plea rclates to the time of
pleading. But, although the defenflant might
not have afflumed within five years before the time
of pleading, yet he might have affumed within five
years, next before the commencement of the fuit.
Of courfe it was immaterial, whetl.er he had af-
furmed within five years next before the time of
pleasiing, ornot; for it did not embrace the effen-
tial queftion in the caufe. Smith vs Walker 1 Wash.
135. - It follows, therefore, that a repleader
ought to have been awarded; and that the judg-
ment is erroneous, in having omitted to order it.

A

But, upon the merits alfo, the judgmentis erro-
neons. It is a rule that the flighteft affumpfit will
be fufficicnt to take a cafe out of the operation of
the fatute of limitations: And, as the executrix
might have affumed herfelf, her hufband might do
it forher. In faét he did; at leaflt a jury might
have infered it from his converfations: And then
the denurrer to evidence admits it ; becaufe a de-
murrer to evidence admits every fadt, which the
jury might have infered. Belides flighter evi-
dence wiil be {ufficient to revive a promife, after
the five years, than is neceflury to prove the ori-
gi:al premife. Thus, if an executor publithes,
in the news papers, for creditors to make known
their debts, and receive payment, it will be con-
ftrued into an affumpfit. which will revive the
promiie, '
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Hender(on, Ranporru countra, ‘The general plea will re-
F;’é’te. fer to the commencement of the fu»i.t; and the}"e-
- y fore the true queftion is covered by it. "Theplain-
' tiff has not proved any exprefs affumpfit. The
hufband did not mean to bind himfelf, or the ef-
tate, in the cafual converfation ftated in the re-
cord. He, merely, faid thathe hadunderftocd there
was a balance due., But this was a loofe declara-
tion, uttered feveral years after the teftators’ -
death, and not made to the creditor himfelf.
Therefore it was not obligatory. Taliaferro vs
Robb. 2 Call. 'The evidence, however, was ir-
relevant; for the promife is laid, in the declara-
tion, to have been made by the teftator, and this
is attempted to be fupported, by evidence of a
promife by the huiband of the executriz. So that
the ellegata and probata do not agree together.

Borrs in reply. The cale of Smith vs Walker
is exprefs, that the general plea will not do; and
therefore the iffue 1s immaterial. It is no objec-
tion that the promife is laid to have been made by
the teftator; for the evidence was, neverthelefs,
admiflible ; and bound the eftate. 1 Aforg. Ess.
340.

Cur. adv. vulz,

PENDLETON Prefident delivered the refo-

lution of the court as follows:

In June 1796, the appellants, as furviving part-
ners of Glafsford and company, commenced an
aCtion on the cafe againft John Fitzhugh and Mar-

~  garet his wife, as execytors of Richard Foote, in
the councy court of Prince William. The decla-
ration contains four counts: 1, An indobitatus
assumpsit for goods fold and delivered to the tefta-
torby John Riddle, faétor for the plaintif 2. A
guantum valebat for the fame. 3. For money ad-
wanced. 4. For money had and received to the .
ufle of the plaintiffs. All the promifes being laid
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to be made by the teftator: the defendants plead-
ed non assumpsit; and non assumpsic within five
years: On which the parties were at iffue. Upon
the trial of the caufe, the plaintiffs, in order to

prove the 2d iflue, gave in evidence, ** that John'

“ Fitzhugh, the defendant, frequently faid, in the
¢ year 1792, and fince, that he underftood, there
« was a confliderable debt, of "between two and
«¢ tiiree hundred pounds, due from Foote’s eftate,
«“to the plaintiffs, that, he had underftood, alfo,
«¢ that when Foot made his wiil, ona (,onverfatlon
s¢ between him and others about the ‘quantum- of
¢ legacics to be given to his daughters, Mrs. Foote
<« his then wife, obferved there was very little
« due, except a Britifh debt. That Fitzhugh,
«.alfo faid, that he held fome of the flaves of
¢ Foote’s eltate, ‘until 1t was determined, whether
¢ this debt was to be paid. ‘T'hat he believed the
« debt to be jufl, and he found the account in the
<t houfe, and was willing to pay his part of it;

< That the legatees and fous of Foote were deter’

< mined to take every advantage, and were fan-
¢ guine in their expetations that the plaintiffs
¢« could not recover; and it 1s ftated that Richard
¢ Foote died about the year 1778.” The defend.
ants demurred to this evidence, as infufficient to
maintain the fecond iffue, on the part of the plain-
tiffs; the plaintiffs joined in demurrer; and the
jury found a provmonal verdi€t for the plaintiffs,
for £369 17 10, fubject to the opinion of the
courty, upon the demurrer. The county court
gave judgment for the plaintiffs ; and the defend-
ants appealed to the Diftri&t Court, where the
judgment was reverfed : Whereupon, the plain=-
tiffs appeaied to this court. It was infifted, by
the appellants counfel, that the iffue joined upon
the fecond plea, was an immaterial one, fince
nov assumpfit within five years might apply to the
time of the plea, which might be true, and yet he
might have affamed within five vears before the
commencement of the fuit, the true inquiry upoh
the iffue; and the opinion of the court, 1n the cafe
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of Smith vs Walker, 1 Wash. 135, was relied on,
In that cafe (a complication of errors) the court
did fay, that, firictly, the non aflumpfit within
five years muft refer to the time ot the plea, The
inference drawn from it, is not mentioned, nor is
it further taken notice of; however, the conclu-
fion, now drawn, we think would be right if
there was nothing in the record to fhew thar, ifit
kad been properly pleaded, the decifion of tle if-
fue muft bave been the fame;. But, it being frut-
ed, that Foote died in 1778, eighteen years be-
fore the {uit was brought, it was impoflible that
he could have promifed. within the laft five years,
of thofe eighteen, unlefs he had come from the
grave to make fuch promife. . Onthis head, there-
fore, the iflue was materially determined. It vias
objected by the appellees counicl that the promife
of Fitzhugh, if binding, ought to have been declar-.
ed on, and could not have been given in evidence ;
To repel which, the appellants counfel relied on

Mor@ans e{fays 340, as proving that, upon 2
d eclaration laying a promife made to a teftator,
the plaintiff may give in evidence a promife made

to the executor within time., Without confider-

ing this, which is contraditted in other books, or
whether there may noc be a difference in fuch a
cafe between a promife made 26 and one made by
an executor, which the court thirk unneceffary to
decide, we are of opinion thar, in this cafe, the
loofe converfation of Fitzhugh, even if he had
been the executor inftead of being only the hul-
band of the executriz, would not have uperated ei-
ther as a new promife, or as an acknowledgment,
{o as to revive the debt. It is plain, from the
whole evidence, that he did not intend it fthould
have any fuch force; fince, at the time, he {aid he
believed the debt tobe juft, and that he was willing
to pay his part, he declared that the others con-
cerned were cctermined to dxfpute it, and, that
he held flaves it his hands untill iz was determined,
whether the debt was to be paid.
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'We are, therefore, of opinion that the Diftri&
Court did rot err in their judgment, fo far as it
went; yet we are obliged to revgrfe it, becaufe it
was incomplete in not entering fuch a one as the
county court ought to have given.. Itis therefore
reveried with cofts, aund a perfeét judgment, fuch
as there fheuld have been, is to be entercd; that
is to fay, that the judgment of the couynty court
is erroneous and reverfed with colts, and judgmens
entered for the defendants.

JONES, Executor, &c.

againft
WATSON.

“TILLIAMW ATSON brought a bill in chan-
‘ cery againit Richard Jones and Littleber.
ry Royal, executors of Richard Jones deceafed,
ftating, that William Watfon the plainuffs father
devifed a tradt of land to the plaintiff, who was
an infant. That Richard Jones, Edward Jones,
and Daniel Jones were appointed executors of the
will; that Edward is dead, and no account of his
adminiftration has been rendered. "That the pro.
fits of the lands were confiderable. That Richard
Jones was the alling executor, and that he alfo
alted as guardian to the plaintiff, but has not ren-
dered any account of his tranfadtions in either cha-
radter. 'That the plaintiff has only received £64
from the eftate. That fince the death of the {aid
Richard Jones, commiffioners, appointed by Ame-
lia court in 1786, have found a balance due from
the faid Watfon’s eftate to the faid Richard Jones
of £ 102 o 1. Thatthe plaintiff had four fifters,
who had lands and flaves devifed them by their
father, and therefore, if the balance was due, tney
ought to contribute their proportions, which would
leave the plaintiff only chargeable with a foursd,
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~ thatis to fay £25 10 of. That the fai,d,bqléncc '

however is not due. That it would not have
been fuffered to have lain fo long if it had been
due. That fince the death of the faid Ri-
hcard Jones; the defendants have fued the
plaintiff for £ 42 18 83 in Amelia court, on ac-
count of the faid balance, the laft debit of which
is in the year 1770. That the iuit was refered
to commiflioners, who, as the plaintiff did not
attend on the fecond day, awarded the faid
La2 18 82 againft him. That a month was al--
Jlowed the plamuﬂ' to thew difcounts; but on the
day appointed by the plaintiff, one of the commif-
fioners was mneceflarily called off. That, before
tne fucceeding court, the plaintiff called on the
defendant with his witnefs, and the certificate of
one Wootten, which the defendants agreed fhould
be evidence, but alledged, that the month*was out,
atd that he would proceed to get the money. That
thereupen the plaintiff obtained a fuperfedeas o
the judgment ; which was affirmed, in the abfence‘
of the plainviffs attorney. The bill therefore prays
for an injunétion, an account of Watfons eﬁate, '
and for general relief.

The anfwer ftates, that the teftator, In 1774,
defired the defendant to ftate his adminiftration
account for him; that he undertook it, but was
prevented by his own bufinefs, until after the tef-
tators deathin 1778. That after the war was end-
ed, the defendant applied to the plaintiff and Tho-
mas Williams, who had married one of the plain-
tiffs fifters, and requelted them to confent to have .
commiffioners appointed to fettle the accounts}
which they agreed to; and thereupon Amelia
court made an order for that purpofe. That in
January or February 1786, the commiilioners, in
prefence of the parties, examined the accounts,
but in counfequence of ‘an obje®ion raifed by the
plaintiff, they did not finifh: However, with the
confent of the plaintiff, they appointed the 6th of

- March following, when, the plaintiff not appear-

ing, they reported £ 102 8 1 due his teftator from
Watfon’s eftate, on account of monies furnithed
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Munford, and the plaintiff. That the plaintiffs
proportion thereof was £42 18 82—That upon
application for payment, the plaintiff ftarted an
o%)je&ion, that Edward Jone’s adminiftration ac-
count had not been fettled; whereupon the defend-
-ant brought fuit, which was refered to commif-
fioners, who reported the fame balance; and the
defendant faid he was contented therewith. But,
he growing diflatisfied fome time afterwards, the
defendants agrecd to another reference, on condi-
tion, that there fhould be no appeal; that the
next referees made the fame report, and that the
plaintiff had notice of the time and place of their
meeting, but did not attend: In confequence of
which, when the judgment on the award was en-
tered up by Amelia court, the defendants agreed
to allow the plaintiff a month to fhew his dif-
counts, which he failed to-do. That Wootton’s
evidence was before the laft commiffioners, and
the defendant believes the award to be juft.

Cazrr for the appellant. There had been feve-~
ral fettlements by commiffioners and referees un-
derordersof the court: After which, according to
many decifions here, the appellee ought not to have
been allowed to difturb the tranfaélions, or unra-
vel the accounts. It will be no objeétion, that
the appellant agreed to allow a month for fhewing
difcounts againft the laft judgment; for that mere-
ly related to difcounts, and not to a right of over-
hauling the account itfelt. The difcounts have
been applied by the commiffioner, for Dyers and
Sweeneys rents for the ordinary, are credited in
the report; and as to thofe for the lands, they are
all accounted for, as appears by the account, ex-
cept thofe incurred during the time that Edward
Jones was the atting executor. Therefore if the
Court of Chancery could interfere, after the orders
of reference, the juft credits have heen given, and
a balance of £16 {till left in favour of the appel-
lant; who is entitled to intereft thereon, accord-
ing to a former decifion of the court in _Fonesvs
Williams, o Call 102.
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DuvaL contra. Theexecutor advanced the in.
fancs more money than the amount of the profits
of the eftate, which was wrong. The daughters
are credited for £'75 profits of the eftate, although
the lands belonged to the fon. In that refpett
therefore the referees firit, and the commiffioners
afterwards, proceeded on an erroncous ground,

-CavrL in reply. The over payments to the ap.
pellee arofe from the advances of the /£ 6o and
£ 14 after he came of age ; and therefore the ob.
jeftion fails. As to the profits, they probably

‘proceeded from keeping the flaves together, and

each childs drawing its fhare. At aay rate, the
appellee ought nct to be-allowed to take an excep-
tion upon that ground now ; becaufe no objeflion
was made, upon that {core, either before the refe-
rees, the commiifioner, orthe Gourt of Chancery,
where it might have peen arfwered; but it is not
fair to cbjett to it, in this court, ufter omitting it
in the court below ; becaufe, as no objeétion was
made on the former occafiens, the appellant had a
right to conclude that none would be raifed afrer-
wards ; and the prefumption is, that it was {a-

- tisfactorily accounted tor, at the former invefti-

gations.
Cur. adv. vnlt.

PENDLETON Prefident. The fubje of this
difpute was before the court in O&ober, 1799, in
the cafe of Jones againft Williams another refidu-
ary legatee in Watfons will. The negleét of the
executors, in not accounting from 1752 to 1786,
was then, as now, complained of, for which {ome
apology was then fuggefted and approved by the
court, from the fuppofed confidence which the
legatees had in their uncles the exectutors, whofe
accounts the children, probably, as they came of
age, examined, received their eftates, and were
f{atisfied: And the rather, fince Edward, the on-
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iy alting executor for fix years, never rendered
any account, nor does it appear that they ever re-
quired fuch account, or were diffatisfied about it.
Indeed it does not feera, that either Williams, or
Watlon, ever called on Richard to accounty but,
both having contrived to get more than their thare
from him, it became neceflary for Richard’s exe-
cators to make up the account of his adminiftration
of Watfon’s effate, in order to recover back what
had been overpaid. Accordingly, in 1485, by
confent of thofe executors and Williams and Wat-
fon, an order of the county court of Amelia was
made, appointing commiflioners to ftate and fettle
thataccount, which, in March 1786, was return-
‘ed and ordered to be recorded; making a balance,
due from Watfons eftate to Jones’s, of £102 8 1.
Watfon being charged with his proportion of that
balance, and his private account ftated, abalance
remained due from him to Jones’s eftate, of £ 42 18
8; whichit is fuppoied he affumed to pay, but neg-
lefted it; and, in May 1787, Jones’s executors
brought a fuit at law to recoverit, which fuit was
afterwards, in March 1790, refered to arbitra-
tration, and an award returned in March 1791,
in favour of the plaintiffs for the £42 18 8; but,
on Watfons motion, and the plaintiffs confent, it
was refered back to the arbitrators to be reconfi-
dered; and, in May 1702, the arbitrators réport-
ed, that Wat{on had failed to attend them; and,
that they had re-examined the account and
vouchers, and difcovered no reafon to change
their former award: Upon which, judgment was
entered for the plaintiffs; but, even then, he had
one month allowed him to thew any further juft
difcounts; which he never brought forth. In
June, a writ of fieri facias iffued, which was exe-
euted, and a forthcoming bond taken. In March
1793, that executiou and bond were quafhed, a

new execution iffued, in April, which-was alfo ex-

‘ecuted, and a forthcoming bond taken, on which
bond judgment was entered, in May, for £65 1011,
with cofts. In June, Watfon obtained a fupsrfe-
deas to that judgment, which was affirmed in_the
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Diftri&t Court, finally, in September 1795: And
in March 1796, he obtained an injunétion, -on il
ing the prefent bill. Upon the hearing, the Chan-
cellor refered it to a commiflioner to examine and
report upon the accounts ; who fays that, alter
being attended by the parties; hearing their :eve-
ral allegations, examining their papers, and ad-
journing for time to procure further teftimony, he
had ftated an account between them, reducing
the balance, due from Watfon’s eftate to Jones’s,
to £16 2 9, exclufive of intereft. To this report
exceptious are filed by Watfon, fuggefting that it
appears, by the depofitions, that feveral tenants liv-
ed on Watfons land, whole rents are not credited
in the account. The final decree makes the in-
junétion perpetual againft the whole judgment at
law, and awards Jones’s executors to pay the cofts,
from which the appeal is entered.

* On what ground the Chancellor difallowed the
balance of £16 2 g, and perpetuated the injunc-
tion for the whole, the court are not able to dif-
cover. Ifit was upon the fuppofition that rents
to that amount had been received and not account-
ed for, it is obferveable that various rents are
credited, and it does not appear in proof that any
more were received by Richard Jones; and con-
fidering that Watfon had fo many epportunities,
from theyear 1785to 1796, tobring forth proofs of
any credits omitted, beforethe auditors in the coun-
trv, thearbitrators, and the chancery commiffioner,
it is prefumable he has brought forth all he was
able to difcover, and very unreafonable to make
the executor chargeable upon grounds merely fup-
pofititious ; and to add to thisfeverity the execu-
tors are charged with cofts in equity; the necefhi
‘ty of applying to which court was occafioned by
Watfons own negle&t.

The court therefore reverfe the decree with
colts aud dif'o ve the injun&tion as to £16 2 o,
with intercit from the firlt of HMay 1787, and all

Rr



OF THE YEAR 1802,

the cofts of commeon law, as well in the Diflri¢t as -

county court, exclulive however of the damages
awarded in the Diftri& Court on the affirmance of
the judgment, and the injunion to ftand and be
perpetual as to the refidue, and the parties are to
bear their their own cofts in the Court of Chan-
cery.

JOHNSON,
' ugainst

BROWN,

HIS was an appeal from a decree of the High

. Court of Chancery. The bill ftates, that
on the 20th of November 1749, William Davies,
for his father Robert Davies, entered with Tho-
mas Lewis, [urveyor of Augufta county, for 300
acres -of land between bis fathber’s land and the
widow Bell's. 'That on the 2gth of Auguft 1953,
Robert Davies {old the entry to J. Phillips; from
whofe fon and heir, the plaintiff purchafed it on
the 23d of May 1789. And on the 12th of Ofto-
ber 1789, William Davies alfo afligned it to the
plaintiff, for the confideration of / 4 fo. That
the entry being furveyed, and the plat returned
into the Land Office, a patent iffued thereon June
oth, 1792. That John Brown in 1753, entered,
with the fame furveyor, 230 acres of land, com-

There are periods after which the court will prefume no-
tice by the furvcyor, and a dereli¢tion of the entry, by the
party.

A furvey annexed to the record, and not exeepted to in
the court below, will be confidered as admiflible evidence in
this court: The more efpecially, if accompanied by the=
furveyors depofition.

Quers :  Whether the entry in this cafe was teo vague?

It the lands furveyed be not within the defeription of the
entry, a fubfequent locator fhall not be poftponed, by the
Finds thus furveyed at a time future to his entry and furvey,
efpccially if he has obtained a grant.

l
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prehending 190 acres of that above mentioned;
and, in 1483, a patent for the fame was obtained
by his heir or devifee; from whom the bill prays
a conveyance. The aniwerfays that two furveys
can not be made on one entry; that, if the
plaintiffs furvey had purfued the entry, it muft have
gone thrpugh patented lands; that the entry is too
vague: - That the plaintiffs furvey was forfeited,
and could not regularly have been furveyed, when
it was. :

There are feveral depofitions with regard to the
plaintiffs purchafe; and the depofition of Poage a
furveyor, ftating that he had run certain lines;
and annexing a plat comprehending the lands in
controverfy.

The Court of Chancery decreed in favour of
Brown; and thereupon Johnfon appealed to thig
court.

Ranvorpru for the appellant. The govern.
ment could not have defeated Johnftons right; be-
caufe, by the attjof 1748, all entries were to ftand
good until notice was given by the ferveyor, on
two court days. :Old edit. laws 220 §. 20. But
Brown cannot be in a better fituation than the go-
vernment itfelf. The vaguenefs of the entry is
not material. For the officer was fatisfied, and
all the entries of that day, were as vague. The
furvey agrees with the entry, for a line run from

1t will touch the widow Bells, as the plot exhibit«

ed by the appellee thews: But the plot itfelf is

not authentie, as it was not made underany order
of court.

Nicuoras contra. Having got the firft patent,
we have the legal right, and the plaintiff fhews no
equitable title to overthrow it, as there is no
charge of any fraud in obtaining it, which there
muft be in order to affedt the legal title. White vs
Fones, 1 Wash. 116. We had no notice af any
prior entry, and therefore our conduét could not
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be fraudulent. But the entry is too vague, Hunter
vs Hall, t Call 206 ; and it is not material that it
was under the old law.

The plotis evidence; for it is proved by the

furveyor; and was not excepted to in the Court
of Chancery. Therefore no objeétion to it fhould
be allowed at this time. But, if the plot be
received, then it is manifeft that Johnfton did
not purfue the entry in his furvey ; and therefore
the furvey itfelf is void as againftus. Buttheen-
try was abandoned; for the lapse of time was fo
.great that a relinquifhment ought to be prefum-
ed, Picket vs Dowdel, 2 Wash, 100. Belides the
evidence proves, that Davis had forgot that he
ever made the entry. '

CacrL on the fame fide. The entry was too
. vague to operate againft a fubfequent locator,
‘without aétual notice: And it will not be mate-
rial, if no aét of Aflembly, at that day, required
as much precifion, as the prefent laws do. For
the alt of 1779 only enadled into a ftatute, what
was a law of equity before, as far as refpefled a
fubfequent locator ; becaufe it was a principle of
general juftice, that a vague and indefinite en-
try, from which no particular pertion of land
could be afcertained, ought not to prevent, or
difappoint, a future locator: Ortherwife every
man who wifhed to make an entry, muft have coa-
fulted every prior locator, before he could have
proceeded ; which would have been an intolerable
hardfhip.

It is under this veiw, therefore, that we fay the
entry is void; and not that it is ipso faife nulli-
fied againft the public, or any other perfon. For
as againft the public the’a& of 1748 (Told edit,
laws 220 ) may have full operation, 2nd yet he
void againft a fubfequent locater, without knowa
ledge of the particular place entered for, -
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This do&rine is attended withnoinconvenience ;

“becaufe it was in the power of the firlt locator to

have been more precife, or to have furveyed at an
earlier day: Whereas, according to the other
idea, an immenfe {pace of country might have
lain unapproprlated half a century, until fome
prior locator was fatisfied. :

Hence it appears, that, where there was con--
flifting entries, precifion was as neceffary before
the act of 1779, as afterwards.

Let us examine, then, what has been held an
infufficient entry fince that alt,

In Hunter vs Hall, 1 Call 206, an entry of 400
acres on the fouth branch, adjoining Lord Fair-
fax’s land, at the mouth of Mill creek, was held
infufficient; and yet that entry was, fully, as
certain as this.

Field vs Culbraith, 2 Call 547, was not like
this: 1. Becaufe it was for «// the vacant land
between certain lines; whereas this is, ouly, for
300 acres in an immenfe fpace. 2. Becaufe the
{urvey, there, had reduced the location to cer-
tainty before the cavear. 3. Becaufe the furvey
was upon the land defcribed in the entry, and
two of the lines attually agreed.

Upon the ground of precificn, thérefore, the
entry, as againft Brown, who was an innocent
man, is clearly void, on account ofthe vaguenefs
of it.

But the {urvey does notagree with the entry:

For the land furveyed does not lie between
thofe of Robert Davies and the widow Bell; but
it lies behind thofe of Robert DavLes.

When a man defcribes a tract of land, as lying
between two others, he means, that the body of
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ity at leaft, aually lies between them. A mere
corner, or mathematical point, will not fatisfy
the defcrlptlon. But, in the prefent cafe, howe-
ver, mnot even a mathematical point lies between
them; for the land furveyed is not comprehended be-

tween thofe defcribed in the entry, butlies behind
one, and recedes from both. So that, in the lan-
guage of one of the judges in Hunter vs Hall, it
may be faid, that Davies, when he entered, never
expelted to find the land he entered for, at the
place which has been furveyed.

But the entry was abandoned:

It was made in 1749, and no furvey of the
land took place until 1790, upwards of forty
years. Therefore, according to Picker vs Dowdel
2 Wash. 106, it was utterly void againft a fubfe-
quent locztor.  For the rules there laid down ex-
prefsiy apply to the prefent cafe. Becaufe the
warrant of Lord Fairfax was like that of the gov-
ernment, and he was as much bound by it. Of
courfe, if the new grant could fuperfede the old
entry and furvey there, much more will it {uper-
fede a mere entry here.

But our cafe is ftronger; becaufe there is actual
evidence here of the abandonment. For Perry
fays that Davies appeared to have no recolleétion
of it; which is a clear proof of his having long
fince relmqm{hcd it; and Moffet fays, that Phil-
lips offered to give it for nothing, into a bargain
which they were treating about: A clear proof
that he alfo had abandoned it.

But by analogy to the three years after the pa-
tent before feating and planting, the failure to fur-
vey, patent, and improve, ought tobe held a de-
relidlion.  Elfe other locators might have been
put to inconvenience, and the public defraudcd of
the taxes.
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But, for another reafon, the defendant muft fuc.
ceed: For he has got the legal eftate, without
any fraud ; and his equity is at tcalt equal. There:
fore a court of equity will not interpofe between
two innocent men, but will let the law prevail. ™~

The furvey is evidence; for the correftnefs of
it has never been impeached before; and an order:
for a furvey is never made without the requeft of
the parties. But Poage fwears that it'is corre&;
and, as he might have defcibed the fitnation in
words only, without the afiftance of lines, 1t can
never be an objeftion, that he ufed lines to make
himfelf better underftood, Befides this is a mere
plat, compofed of copies from his office; and if the
copies could be read, fo may the connecled plat of
them alfo. ‘ i : : ‘

But the plaintiff thews no title.
He does not thew any aflignment of the ent

from Robert Davies to Phillips, or from William
Davies to himfelf. Neither does he produce any

- patent, or authority for making the entry.

Ranporrr in reply. The record is probably
defeftive. At all events there 'is reafon to pre-
fume the aflignment and patent to Johnfon; and

- the court will inftitute an enquiry to afcertain it

William Davies is {tated to have affigned himfelf,
with a knowledge that his father had previoufly
done fo. ' ‘T'he entry is as certain as moft of that
day; indeed it would be precife enough at this:—
Lield vs Culbraith, 2. Call, 547. Asto the lapfe
of time, it is no objection, as the act of 1748 pre-
ferves the entry, until the furveyor gives the re-
quired notice. Inthis refpeét it difters from Fick-
et vs Dowdell; becaufe there was no fuch law, or
private regulation, for the government of Lord
Fairfax’s ofiice. But the dotrine, in Fobnston vs.
Buffington, 2. Vash. 116 is in our favour. There

~was no neceffity that the whole land fhould lie be-
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gween the trafts of Davis and Bell; and lines

might be fo run, as to throw part between them. .

I'he analogy contended for, between this anfl the
three years after the patent cannot be maintained;
fuch a pofition has never been laid down by the
court, in any cafe. The obje€tions, to the evi-
dence of the furvey, cannot be obviated; ard up-
on the whole the decree is erroneous, and ought
to be reverfed. T ’

Cur adv. vult.

PENDLETON Prefident,— (after obferving
that as all the judges who fat in the caufe were
unanimous; thofe prefent, thought there would
be no impropriety in proceeding to judgment in
the abfence of Judge Roane,) delivered the refo-
lution of the court as follows:

. Upon the 20th of November 1749, William Da-
vies entered with the furveyor of Augufta county,
for 300 acres of land, between Roberr Davies's land
and the land of the widow Bell. It is ftated that
Phillips purchafed the entry of Robert Davies in
1753, and {old it to Johnfon in 1789. Of this,
however, no proof is exhibited ; but lgt it for the
prefent be admitted, without making it a prece-
dent. Itis proved that, in O&tober 1789, John-
fon purchafed of William Davies his right to this
entry, and be it alfo admitted, as ftated, that he
furveyed the land, in difpute, under that entryin
1790, and obtained a grant in 1792. In January
1753, afurvey apppears to have been made, for
John Brown grand-father of the appellee, of 230
acres, including the lands in difpute, on which it
is faid a patent ifflued in 1788, but it does not ap-
pear. Upon the 1cth of June 1770, Themas
Brown, father of the appellee, entered 400 acres,
adjoining Phillips, his fathers old tra¢t, and his
own land. March 1ft 15755, he furveyed the 190
acres in difputc, correétly anfwering the delcrip.
tion of his entry; and February 1ft 1781, obtain.
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ed a grant for it. The prefent fuit in chancery
was bronght by Johnfon, ftating his equitable title
to be prior and fuperior to Brown’s, and praying
a decree that he may convey the legal title. ‘The
bill was ditmifled in chancery, and from that diff
miflien the appeal comes. .

We firft confider the cafe, on general rincipies,
as a claim to fet up an equitable i,-ntere{}t) in oppo-
fition to alegal title; in which cafe, the plaintiff
to fucceed, muft thew a fuperiority of equity to the
defendant, for, if it be equal only,. the law muf}
prevail.

Wc then centraft the equity of the parties:

Brown appears to have proceeded regularly,
fairly and legally, to acquire a title to vacant
lands, and has, without fraud, obtained a patent.
Johnfon, on the other hand, appears to bé a map
fearching for defedls in his nelghbors land titles ;
huntingup, and purchafing a ftale, dormant claim,
in order to difturb that title; and would rather
feem to merit the penalty of the aét againft bay-
ing pretensed titles, than-to be confidered as a
fair claimant in a court of equity. In this v1ew
then here is no equity, {et up againft lew and eguzty,
and cannot prevail.

But let us fuppofe Johnfon had fuch an equity,
as would, on a cavear prior to the grant, have en-
titled h'm to a preference; it would be no ground
for a bill to fet afide the patent, unlefs it had
been fuggefted and proved, that he was prevented
by fraud or accident, from profecuting a cavear.
On thofe grounds, this court has fuftained bills of
this fort, and enquired into the equitable prefer-
ence, as if on a caveat,; but to admit fuch bills
in all cafes, without even fuggefting an excufe for
not having entered a caveat, would be to transter
the whole caveating bufinefls from the courts of
law, where the legiflature have placedit, into the
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chancery; which this court cannot give fanction
to. It was forefeen by the legiflature that there
vsould be interfering entries and furveys; and the
caveat was the remedy for lettlirig all thofe dif-
putes prior to the patent, to avoid the inconveni-
ence of that folemn inftrument being involved: in
contefts of that kind.

But we will gratify the plaintiff, as far as to
fuppote for the moment, that we were fittingin judg
ment on a caveat, entered by Johnfon againit
Brown to prevent the patent on his furvey of
1775: Here Mr. Randolph infifted, that the ens
try gave a legal title to the land: If fo, why
cowe into a court of equity 2 But it is net correct
to fay, the entry gave a legal titles An entry is
the firft legal ftep towards acquiring wafte lands,
and gives the perfon making it, if properly purfu-
ed, a preference to a grant, the true definition of
au equitable intereft. The furvey is a progreflive
Iegal ftep, but it is the grant, only, which paffes
the iegal title. However, the counfel infifted
that the title, whether legal or equitable, was to
ftand good, at all times, until notice given by the
{urveyor, and a negleét on the part of the perfon
making the entry: Which does not appear to
have occured in the prefent cafe, But is there no
period after which fuch notice, and a derelition
of the entry, (.1l be prefumed? The law books
abound with in2ances of fimilar prefumptions; and
webclieve, that not a precedent, orrzafon, can be
found, to induce a court of equity to give its aid
to refulicate an entry, which has flept for forty
years, in order to difturb intervening legal titles
funily obtained.

Again: To clofe the climax of defect in the
plaintiffs claim, the entry gave no title, at any
time, to the land in difpute: Which will appear
by reccurring to the furvey annexed to the record.
That furvey the court think admiflible, not only as it
comes tousasa partof the record, without excepti-
on, but becaufe it is authenticated by the furvey-
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J:hafon,  ors depofition, Without enquiry whether the en-
B tuy was too vague, berween Davies and Bell, or
Fawn. whether two diftinét {furveys could be made upon
=~ sne entry? It is moft obvious, that the land in
difpute is not within the defcription of the entry,

fince it does not lie between Davies and Bell. The

counfel fuppofed that if a line were drawn, from
Davies’s corner at B to Bell’sac K, it would throw

part of the land in difpute between the extreme

points of. that line, and fatxsfy the entry. This

was ingenious, but not rational; fince as Bell’s

land lay to the North weft of Davles s, the entry

muf have the fame pofition from Davies; and there-

fore it cannot be juftifiable to go to the South eaft-

ern corner of Davies’s land, in order to difcover

the fpace between that and Bell’s, which would

throw Davies’s land between the entry and Bell’s,

inftead of the entry lying betwecn the other two.

Surely to draw lines from the extreme corners

and lines of Davies ta thofe of Bell, in the parts

where they approach each other, is the way to
-difcover the {pace between them: For inftance,

the lines Dy, E, and E,; F, of Davies, and the

lines J, K, of Bell, are the approximating lines :

Then draw a line from D, or E, to K, and from

F, to j, thofe lines will {‘"LVJ the fpace between
thofe lands, and be the limits of the entry, which
will not include a foot of the land in difpute. Oa
every point therefore, and every view of the cafe,

the court are unanimouily, and without difficulty,
of opinion, that the decree is right, and ought to
be affirmed, with cofts,

ELLIOTTS Exrs,
againft
LYELL.

Where 2 joint J N the year 1798, Lyell, as affignee of Parith,
bond was giva brought debt agalnﬁ Robert Elliott executor

en before the of Richard Elliott, upon a joint bond.given by the
alt of 1786, & .

after that a& w it into operation, one of the obligors died, liying the other,
the obligaiion furvived, and the executors of the deceafed were exonerated.
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fa‘ d Richard Eliiott, Thomas Butler, and Wil-
liain Walker to Parifh, on the 17th day of Octo-
ber 1782, and affigned by Parifh &o the plaintiffie—
Plea. Payment, and ifflue. Upon the trial of the
caufe, the defendant filed the following bill of ex-

ceptions, ¢ the plaintiff offered in evidence fo fup-
¢ port the iffue on his part, a bond in thele words
¢ ( Know all men &c. setiing it forth: ) To which
¢« the defendant excepted, and applied to the court
¢ to inftruét the jury whether the aétion againft the
¢ defendant, as executor of Richard Elliott de-
¢¢ ceafed, under thelaw is maintainable or not, and
¢« if not, that they fhould find for the defendant,
¢ but the court being of opinion that, as the teftator
¢ Richard Elliott is admitted to have died fince the
“ commencement of the aét cancermng partitions
““and joint rights and obligations, paﬂ'ed in the year
¢ 1786, his reprefentatives are by that act made
¢ chargeable upon the faid obligation, tho, joint,
“in the fame manner as fuch reprefentatives
¢ might have been charged, if the obligors had
“ been bound feverally, as well as jointly, refuf-
“ ed to inftruct the jury accordingly.” Verdiét
and judgment in favour of the plaintiff; and the
pefendant appealed to this court. :

Hax for the appellant. The quefltion is, whe-
ther, as the bond in this cafe was joint, the obli-
gation, as to Elliott, did not expire withhis death,
fo that no adtion can be maintained againit his ex-
ecutors, notwithftanding he {urvived the a& of
1786, concerning agents rights and oélz'gatzom 2
At common law the executors of one joint obligor
were clearly difcharged by his death, living the
other obligor; and, as the bond in thxs cafe was
given prior to the aét of 1786, the fituation of the

arties was not varied by that law; which only
affeCted fubfequent bonds. ‘I'he principle contend-
ed for, is eftablithed by the deciﬁon of this court
in the cafe of Craig vs. CGraig, 1 Call, 483. -

RoBERTSON contra .After the cafe of Field vs.
Harrison, 2. Wash. 136, and Richardson vs,

F]liott,
ws.
L‘ c‘l

Apri) 1803.
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Jobuston, 2. Call, 527, 1 ihould not have con.
tended in favour of the Judgment of the Lii.iyict
Court, if Idid not conceive there was a manifcli
dxfhnéhon between the cales: In both tholi, the
obligor died before the aét of 1786, but in this he
{urvived; and, from that cwcumf’cance refults a
dlfference, which. fupports the Judgment of the
Diftriét Court. For, upon this ftate of the cafe
the aét merely operated as a modification of the
remedy, and not as a creation of a right; becaufe
both obligors having {urvived the a& and %emg
each liable to the creditor, the Leg!ﬂamxe gt
very properly give a new mode of enforcing it. So
that it was ftill the old right, with a new remedy:
which it never has been denied the Legiflature
might afford, if there was no variation cf the right.
The cafe of Craig vs. Craig is not like this; for,
there the aétion was not commenced, when theal:

of 1795 took effect.

RanporLrH on the fame fide. The nature of
the contraét was not changed, but the law, as to
that, remained as it was before ; ; and, only, anew
remedy was given: For the oblizution Was i1 con-
tinuance at the time of the a& and, therefore,
there could be no impropriety in mak?ng his exceu-
tors liable. Both parties muft have intended, at
the time of making the bond, that there fhould be
2 payment of the money at all events, and that the
death of one of the obligors fhould not vary the
right, or exenerate his executors. None of the
cafes, decided in this court, are repugnant to w hat
we contend far.—T7usior vse Turncsr’s execuvtors,
1. Wash. 139, was an exprels creation of a right;
and in Fzeld vs. Harrison, the obligor dizd ocfore
the at of 1786.

Havin reply. The cale of Craig vs Craig is
expreisly in point; for it was decided there Th
e affignee could not maintain the action, notw1th-
i?:m:f'vn:; the a&t of 1795. It is faid that the Le-
giflature may add a remedy, but not a right, whe-
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ther this be corre®l, or not, is immaterial at pre-
fent; for the diftinétion will have no influence in
this cale: Becaule the conftruftion contended for,
upon the other fide, is the creation of a right; ex-
prefsly; for, without the at of Aflembly, the ex-
ecutors would not have been bound. So that the
contraét would be carried further than by the ex-
ifting laws, at the time of giving the bond, it would
have been carried. If there be a contra® which
did not bind the beir at the time of making it, and
afterwards a law is made binding beirsin contradls
of that kind, the heir who was not bound by the
contraét made prior to the law will not be affected
by it.” ’
Cur. adv. vult.

" At another day in this term, the caufe was re-
argued by Raundolph and Hay.

Raxporpr. The a&t clearly meant toinclude
all cafes of joint obligations, where the obligors
were living, at the time the act took effect. The
word Bound includes‘bonds made before, as well
as thofe made after, the paffage of the law; it is
the {ame as if it had been dound, or to be bound;
like the words procreatis and procreandis. It is
admitted that vefted rights cannot be taken away
by the Legiflature: but here Elliott was himfelfthe
principal in the bond, and bound, both atlaw and
in equity, topay it. His executors cannot, there-
fore, be received to fay, that he had a right; at
his death, to transfer the debt from his executors
to the fecurities, and that the Legiflature could
aot take it from him: What we contend for is
no more a deftruion of right, than the law endures
in various other inftances; asin the cafe of Carzer
vs., Tyler, 1. Call, 165, where the rights of the ifluc
in tail, andoftheremainderman wereadjudged to
be barred by theadt, and yet it was as perfect, 'and
more conf{cientious, than the right of Elliott could
be in this cafe. In fhort it was a mere contingen-
¢y, whether he would {furvive the others, or not,

27
Elliott,

o {, -
L’ycﬂ »

I



272

Elljott,
us
Lyell

O&ober 1802,

OCTOBER TERM

and could no more be called a vefted right; than
the expe€lations of the heir, before the laws alter-
ing the courfe of defcents, and converting fluves
into perfonal eftate. At any rate as the exccutorg
were clearly liable in equity, according to the cafe
of Harrison vs. ield, 2, Wash, 136, the Legifla-
ture may be ftriftly {aid, to have only created a
remedy, and nota right. In other words, they
have only given redrefs againf the executors in 2
Court of Law, as well as in 2 Court of Equity.

Hav contra. That Elliott was the principal
in the bond does not appear; but, if it did, that
circumftance would not make any diffevence, be-
caufe, whatever a court of equity might co, it is
clear that at law, the executors were exoneyated,;
and a court of law will not take notice of what a
courfe of equity would do. "i'he word Jrund has
not the retrofpeétive effe(t afcribed to it, and is
not to be aflimilated to the conftvuttion of procre.
aiis by Lord Coke. For that is done for the ex-
prefs purpofe of fupporting the wiil of the denor;
but it certainly never could be the intention of the
legiflature to bind a man further than he was
bound by the original terms of the contraét.

Rawporpn. Elliotts being firlt named in the
bond is conclufive to thew that he was the princi-
pal.

Hav., Thatisnota neceflary inference.
Cur. adv. vuls,

Hav for the appellant. The only queftion i,
winether the a&t of 1786 operates on Gonds then in
being, as well as upon bonds thereafter to be es-
ecuted?

I contend for the latter :

The a&, in {peaking of jointenants §. 1, ules
words of the prefent time, onlv; for the exprei-
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fion is, jointenauts who now are: When there-
‘fore thelc words are dropt, in the 3. Seft s it is
conclufive, that ths leoxﬂature did not intend, to
affe&t exifting boads. Other.vxfe, it is 1mpoﬁ1ble
to account for the difference of the language in the’
two fetions: And a good mode of afcertaining
the meaning of a flatute i is, by comparing the dif-
ferent parts together, to difcover what was the
probable intent from a connected view of the
whole text. Co. List. 381.

" It is a general rule, that ftatutes operate pros-
pectively only, 19 Vin.abr s24.  Rule 121. 122,
4 Bac, abr. 637. 'The court, therefore ought ne-
ver to allow a itatute to have a retrofpedlive ef-
fet, unlels compelled by plain words: ~ And there
are none fuch; in the prelent cafe. :

Itis «lfo a rule, that fuch conftrution ought to
be made, asto leave no claufe, or word, fuperflu-
ous. I9. ¥/u. abr. 528. Ruie 160. 4 Bac. abr.
645. But if the word dound means thofe already
bound, as well as thofe thescalterto be sound, the
word jointenants means thofe, who now held joint-
ly, as wellas thofe, who hall hereafter hold jointly.
If fo, the words who now are, become altogether
fupc.rﬂuous. .

It 1s a univer(al. rule, that contraéts fthall be
governed by thelaws of the country, where made.
2 Wash. 282, 1 Black. rep. 258. 'T'herefore an
ufurious contraét made in France, may be enforc-
ed in England; although the a& of Parliament is
pofitive, that all contraas, for mere than the le-
gal intereft, iliull be void: But an exception is
allowed in the very teeth of the a&, upon the felf
¢vident principle, that contradls ought tc be gov-
erned by the laws of the country, where mude:
It is equally obvious, that contraéls cught#o be
governed by the laws of the country, wien made:
Alﬁd, if one exception is allowed, fo cugit the
other.

S
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T wo objeftions, not perfetly confiftent, are
made : '

1. That the Legiflature may change the reme-
dy,, but not the right ; and that here the right is
not affecled.

But the rightis affeCted. For if the law had not
been pafled, the executors of Richard Llliott, in
the event which has happened, would have been
exonerated ; and fo would his heirs alfo: Where-
as, according to the confirnétion contended for
on the otber lide, both are bound now; both the
real 'and perfonal eftate are liable for payment of
a demand, from which, but for this law, they
would have been exempted

The Legiflature ought not to do this; and there-
fore it ought not to be prefumed.

Perhaps the Leglﬁature cannot do it. The con-
fricution Seé?. 3. declares that the Legiflativeand
and Judiciary branches thall be kept feperate and
diftinct. Itis therefore the province of the Legifla-
ture to declare what the taw fhall be in future: And
of the Judiciary to expound what the law was; and
is. But, if the Legiflature make a law operatingon
exifting contralls, they declare what the law is
concerning thofe contract, and depart from their
duty, as much as the ]udges would do, who Ihould
pronouncegvhat the law fhall be.

This doftrine was maintained by this court in

. the cafe of Turner vs Turner’s ex’rs. 1 Wash. 139.

The propriety of what I contend for is evinced,
by adverting to the confequence of eﬁabhﬂung a

- different prlnclple.

Suppofe, in 1785, .a fuit had been brought a-
gainft the executors of ene of Elliott’s co-obligors,

S s.
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¥iott himfelf and the other being allve, the deci-
fion, in that cafe, would have been in favour of
the execuLors But afterwards Elliott dies, his
executors are fued on the bond, and the fame court
renders a different judgment.

It is faid that the word bound means now bound,
becaufe in gifts in tail, procreatis means already
begotten, as well as to be begotten.

This argument proves too much. For, accord-
ing to Co. Litt. 20 (b) procreandis means the
{aize, and extends to thofe already begotten alfo.
Put the cafe then, that the word ligand: had been
ufed, would the other fide have contended in that
cafe that this expreflion included thofe already
bound, becaufe procreandis included thofe already
begotten? Surely not; for it would have been
abfurd.

R AxDOLPH contra. This cale differs from that of
Harrissonvs Field, 2 Wash. 136, in this, that here
the obligor {furvived the a&, but there he was dead,
before it was made. The Legiflature, clearly,
intended to include cafes of prior bonds ; for the
word bound is the fame as t0 be bound: In com-
mon parlance they import the fame thing; and fo
they do inlaw, for it is the fame parficiple with
procreaiis which Lord Coke, 1 Inst. 20 fays is the
fame thing with procreandis. 'I'his kind of phrafe
is very frequent in our ftatute book ; andit is 4
good rule, in conftruing a ftatute, to compare the
language with that of the Ligiflature in other pla-
ces. ‘Thus the act, coneerning bills of exchange,

ufes the word given, although it impofes damages, -

and thofe damages would attach upon anterior
bills. So infants at fourteen years of age might
formerly have difpofed of chattles, which they have

been fince prevented from domg, until they are
eighteen years old, by an exprefs act of Aflembly.

Again, there is an aft of Aflembly which di-
reCts that items beyond the period of limatation,
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fhiall bé cxpunged, from openaccounts; andit ap.
plies to prior, as well as to fubfequent, accounts:
So the a&ion of wafte is given againft 'perfens,
than thofe formetly liable.  Once more; the wét
of 1793, Rev. Cod. 326, gives further remedy o
fheriffs againft their deputies than they originaily
had. So, in 1792, the regulations made concern-
ing coin, extend to antecedent tranfadtions. In
fhort the language is familiar with the Legiflature,
and cenfequently thereis every reafon to conclude
that the extenfive terms, ufled in this law, were
intended to have a general operation, and to com-
prehend all perfons rben bound, or to be thereafter
bonnd. This is evinced by the cafe of the join-
tenants, who are univerfally affeted; as well
thofe created before, as thofe created after the mak-
ing of the aél. Then, astothe power of the Legifla. -
ture; they had a moral power of dsing it; and noinjui-
tice is done, as the obligors, at moft, had only a
chance of furviving each other. Befides Elliott ap-
pears to have been the principal in the bond, and
therefore his executors were clearly liable in equity,
Bisbop vs Church, 2 Vez. So that the a& doesnot
create a new right, but merely gives an additional
remedy for the old one. The principle which we
affert does not go further, than the court wentin
the cale of Gaskins vs Commonwealth, 3 Call 194;
in which it was decided, that an a of limitations
applied to prior judgments. The argument found-
on the doltrine in Kobinson vs Bland, y Black. rep.
258, has no weight ; becaufe the univerfal princi-
ple is, that the Jex Joc/, where the contradt is
made, fhall govern, independant of the laws of
the country, where the {fuit is brought, The fe-
parate powers cf the Legiflature and judiciary, un-
der the conflitution, has no influence ; fince the
Affernbly had a clear right to Legiflate upen the
fubje®t, and made no alteration in rights, but

merely gave additional remedies.

Cur., adv. vrlt.
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ROANE Judge. This is an aftion of debt; a-

gainft the executors of Richard Elliott, on a joint
bond entered into, by the f{aid Richard Elliost
with T. Butler and %. Walker, on the 17thof
O&ober, 1782. At the trial, the plaintiff having
offered the bond in evidence to fupport his action,
the defendant objefted thereto, and applied to the
court to inftruét the jury, © Whether the action a-
gainft the defendant, as executor of Richard Elliott,
is maintainable, or not?” But the court being of opi-
nion, tkat, as the obligor Richard Elliott, died fince
the commencement of the all comcerning joint
rights & obligations, hisreprefentativys are mace
chargeable by thata&, upon the faid obligation, in
the fame manner as if it had beeu leveral as well as
joiut, refufed to inftruék the jury, to the effect de-
fired by the defendant.

The reQitude of this opinion is now to be con-
fidered: ‘

The queftion here is not, whether the Legifla-
ture have power to pafs a retrefpedtive law, if it
thinks proper ¢ but, whether the general words,
of the a&l in queftion, fhall be conftrued to have a
retrofpetive operation ?

Nor is the queftion here, whether the Legilla-
ture has power to transfer, toa court of common
law, cogiizance of a claim, which would, evident-
ly, be eltablifhed in a court of equity? There is
vothing in this record, as it now ftands, which
would jultify a court of equity in decreeing the mo-
ney again't the reprefentatives of Richard Elliatt,
on the ground of a moral obligation in him para-
wmount to the bound; there is nothing which evi-
aencly fhews, that he was the real principal, or
received the benefit for which the bond was given:
Whatever our conjeflures 1iay be on this point,
the vecord does not bear us out on tnis occaficn:
And it was well obferved by Mr. IHay, on the
former argument, that for any thing known to us,
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it might have been a joint debt, due for a joint be-
nefit, received by all the obligors. This idea isra-
ther firengthened by the circumftance of the cons
dition of the bond extending to -all the obligors,
and not fo Richard Eiliott lingly, and is perfeitly -
confiftent with the payments made by the obligor
Richard Elliott, :

The true queftion, then, to be decided, is that
which was decided by the Diftrict Court:  This
record does not authorife us to diftinguifi between
the caufe of the principal and furety @ And no
other decilion ought now to be given, than wou'd
be proper, if the reprefentaves of the other obligers,
inftead of Elliott, were now before the couit.

At the time of entering into the bond in queftion,
a right exifted in each obligor, that his ¢llate
fhould be exonerated from the payment of the debt
by his death, living his co-obligors. Mr. Randulph’s
argument, that this is not a right, but a moral
wrong, depends upon the afflumption that Richard
Elliott was the real debtor; It is an argument
which could not be ufed, if the other obligors were
before the court, and his affumption were well
founded. The force of the argument depends
therefore upon the affumption of a fa&t, which 1s
not fupported by the record; And this right in-
feperable trom the contraét, by the laws then in
force, ftill exifted, unlefls the words of the aét of
1786 fhall affect prior as well as {ubfequent con-
tracts. ‘

Thels words are, ¢ The reprefentatives of one
¢ jointly bound with another for the payment of a
¢ debt, and dying in the lifetime of the latter may -
“be charged, as if the obligors had been bound
¢ feverally as well as jointly . '

Under the critical and grammatical meaning of
this word ¢ found” as is contended, we are called
on to give a conftruction to the a@, which is con-
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trary to the general nature, and operation of a

fatute:  Whick will fubjeét contraéts to be decid-
ed upon by different laws, from thofe under which
they were made; and which wiil preduce a diver-
fity of decifion upon fimilar contrats, made at the
fame time, in confequence of the different periods
at which the refpeftive decifions may take place.
When fuch confequences as th:{e are to follow, I
fhall certainly difregard any contru&ion founded
merely upon the grammatical exteat of the mean-
ing of 2 word.

Every argument in favour of the lex locz, as was
well argued by the appellants counfel, holds with
equal ftrength in favour of the lex temporis: And
I ftand upon this broad principle, that men, inre-
gulating their contra&ls, fhall have the benefit of
exifting laws, and not have them overturned or af-
fecied by future laws, which they certainly could
not forefee, or provide againft.

Thefe ideas are not new, they have had the
fan&ion of folemn decifions both in this country,
and in England. ’ !

In the cafe of Gilmore vs Shuter, T. Fones's rep.
108, there was a parol promife, in confideration
of marriage, made prior to the ftat. 29. Car. 2,
but to be performed after. That ftatute enalls
that, from and after 24 June, 29 Car. 2, no a&lion
fhall be brought &c. without. a note in writing.
It was determined, notwithftanding thefe impera-
tive words, that, after that day, an aftion would
lie in the cafe in queftion; for that a conftrution
ought not to take effect deftroying exifting rights,
prior to the paflage of the law; and that the {ta-
tute only extended to promifes made after that
day.

In the cafe of Couch qui tam vs Jefferies a Burr.
2460, which was an action by an informer for a
penalty, and a verdi€t obtained by the plaintiff, a
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Elliott, motion was made to fiay the judgment on the
ws. i
Lyell ground of a payment of the penalty having been

g .y madeinto the ftamp office, before the 1 September
1‘1‘69, under an a&of Parliment which fays *“ that
“if the duties before negletted to be paid fhall be
“ paid in, on or before 1 September 1769 &e. the
¢ perfon who has incurred the penalty fhall be dif-
¢ charged of, and from the faid penalties. ”

»

The queftion was, whather the a& related to
allions brought before the operation thercof? It
was. decided, by the court, that it did not; and
it was faid, by Lord Mansficld, ¢ here is a right
¢ vefted, and it is not to te imagined that the Le-
“ giﬂature could by general wsrds mean to take it

¢ away from the perion in whom it was fo vefted,
¢ ‘They certainly meant futu-e aflions: Otherwife
¢ it would be to punith the innocent, inftead of
““ the guilty. It never can be the true con l?rut-
< tion of the aé to take away this vefted right)

The cafe of Afrriiz vs. Payne in- the fpecial
court of appeals, June 1793, was an appeal from
a judgment of the Diftri¢t Court of Henrico, quath-
ing an cxecution iflued the rath of Januvary 1793,
on a 12 months bond, doted in October 1591; the
court reverfed the judgment, being of ¢ninion, that
irasmuch as the remedy was provided Ly the adt
of 1787, although the {aid ot wight havé expired,
vet it was ££ill in force, as to cafes whichacerued
while it was unexpired, or unrepesled; and fome
of the ]'udges held, in their aiguments, “that the
law was rhe fume, as relative to bonds, the cime
of which bhad run out; thus making no diftinétion
between an imperfedt, and a perfect right.

Fortified by fuch authorities, which entirely ac-
cord with my ownfentiments, I have no Lefitation
to fay, that the a&l of 1786 ought to be conftrued
to extend only to {uiure cales.

My opinion, in the prefentinfance, beingcon-
| ) P )y D€
fined to the true queftion before us, nothing now
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fa:( can apply to a cale, in which the Legiflature
lms, i fect, pafled a retrofpective law; nor to a

+{z in which they de not touch the nght, but on-
Iy alter the remedy; nor to a cafe, where a right
is alfzcled, but that right is a mere contingencyy
or poifibility. Pu{ﬁoly, within thefe defcriptions,

or e of them, moft of the cafles put by Mr. Ran-,

dolph, fron our code of laws, may be found to
full. . But I douot deem it neceflary to anticipate

important, and undecided qucitions; whenfoever

they occur, they fhall receive my belt confiderati-
on. DButicis nccd}aw to defend the decifion of
‘this court in the cafe of Gaskins vs. the Common-
wealth:  That decifion neither affe®ed the right,
or the remedy; it only impofed a limitation of
time, by conftrailion of law, within which the re-
medy fhould be aflerted.  None of the fundamen-
tal principies now in queftion were invaded by that
decifion,

For thcie reafons, I am of opinion, that the
epinton of the Dillnict Court was erroneous ; that
the ]udu'ment fhould be reverfed; and a venire fa-
cias de novo awarded: and that an inftruétion
fhould be given to the next jury, o the point fub-
mitted, correipancing with the ideas now exprefl-

ed.

R The Wie qu«e{’clon is, whe-
ther the ot fhall have ¢ retrofpeélive operation?
And I think it ought not.  For there is a differ-
ence between the expréﬂion with regard to join-
tenants, and ihat with regard to joint obligations:
I the firlt, itis, inche&, that all jointenants who
now are, or bereajter thall be, entitled to any ef-
tate, may be compelled tomake partition thereof;
and, il partition be not made, the parts, of thofe
who die avd, fhall not accrue to the furvivors, but
fhall defcend and be tran{miflible to their heirs and
reprefentatives; whichcomprehends, in terms, the
jeintenancies in being, at the time of making the
atl, as well as thofe to be created afterwards,——
But, in the cafe of the joint cbligations, the pre-
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fent tenfe is entirely dropt; for there the words
ar=, that the reprelentatives of one jointly bound
with another, may be charged in the {ame manner
as if the obligors had been bound {everally, as well
as jointlv. Now how are we to account for this
diference in the language, except by a difference
in the legiflative will, with regard to the two ca-
fvs? In one the word now is anmouﬂy inferted,
becaufe it was only foreiailing the partition whicl
the party might have made, and mo rdifying the
fueceffion to the eftate: ln the other itis omitied,
becaufe it would create a new obligation -altoge.
ther, and render the party liable further tiw he
had engaged; which would be to alter men’s con-
tratis long after they were entered into, and there-
by abolifh the beft eftablithed principles of juftice.
A eonfequence which gives a very unfavourable
complexion to the claims of the appcllee. Statutes
are prime facie profpective in thelr operation; and
retrofpecuive laws, being odious in their nature,
it ono})t never to be prefumcd that the Legiflature
int end d to pafs them, where the words will ad-
mit of any other meaning. Every conftruclion,
therefore, which goes to mntrodace a retroatlive
effedt, and by altering the engagements of men,
tu defeat jultice, is contrary to the general fyltem
of an-eniisheened jurtiprudence. (,.onfequﬂntly if
the words be even doubtful, fuch a conltrution
ought to be malde as is meft conﬁftent with realon,
aud the rights of tne parties to be affected. But
this will not he attended to, according to the inter-
pretation which is contended for by the appellees
counfel; for there being no exprefls declaration
that e:ui’singbonds thall be included, and the words
ufed being, notouly, fdfceptible of a future fen'e,
but the whole context of the ftatute, manifeftly
pom_xmr at a profpedlive operation, any conftruc-
tion which will produce an ex post faé?a effelt,
would abfolutzly be to flrain the words, in order
to change the contra& -and vary the rights of the
parties. But as I cannot {ubfcribe to an expoﬁu-
on produllive of fuch coufequences, my opinion is
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that the judgment fhould be rever{ ed, and anew
trial awarded, with an inftruéiion to the effect
which has’been propofed by the Judge, who pre-
ceded me,

LYONS Judge. I have always conﬁclerfgd ex- .

post faclo laws as unjult and improper; but in 10
Co. 55, it is 1aid that aéls of Parliament may have
retroipedt, it{o intended: and Lord Hardwicke, in
Lees cases 7, lays it down thata Parlimentary con-

flruction a former flatute ought to be regarded. -

Hcwever, as {uch laws are, neceffarily, oppreflive,
touris have never been fond of giving a retrolpedtive
eifeét to a futnte, if the words would admit of a con-
{tru&@ion niore confiftent with reafon; for, in cafes
of that kind, the rule is to follow the meaning, and
not the words ; efpecially if thefe tend to alter the
terms of exafting contralls, or to take away the
rights, or property, of the citizen. 12 mod. 687, 10

mod. 513, Cowp. 29. Whenever, then, the words

are doubtful, the courfe is to enquire for the inten-
tion, and, if pofiible, to avoid a conftruétion which
would deftroy the principles of natural juiice, and
overthrow rights already acquired: Hence, in
the conftruftion of the ftatute of frauds, aftions
previoufly accruzd were held not to be barred.
¥ Ventr. 230, 2 mod. 310; and that for regifter-
ing contraéls of fouth fea ftock was decided not to
extend to prior contrals, 2 Lord Raym. 1350,
It was upon thefe grounds that I founded my
opinion in Tuwrncr vs Turner’s ex’rs; and not
upon the affuiiption of a power to controul the
alls of the Legiflature, and declare them void, be-
caule not approved of by me. To apply thefe
principles to the cafe now before the court: The
queftion, here, depends upon the true conflrution
of the act of 1786, concerning jcint rights and ob-
ligations. For the appellee, it is contended that
the word Bound has a retrofpeclive operation; be-
caufe, being the perfeét-participle paflive, it may
comprehend time paft as well as future. But there
is no ceceflity for impofing this twofold {enfe upon
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Elliott, the word, when it is plain that the meaning of the
v Leg;ﬂatu‘c, can be better attained without it.
Lrell. oy, tend the aél to paft contrucis, when con-
s . 1V exte pat cl 5
ning it to thole which {onid be alterwards cn-
tered intu, will fatisfy the words, and produce a
conftruclion more confitent with reafon and the
rights of the citizen?, The objett of the law voas
to corle& a {ubliilling inconveunience, and not to
ereate one, by iubverting principles.  But how
was this to be effeicd?  Not by altering old con-,
traéis furely, Lot by regulating new ones. Not
by adding further cbligations to anterior engage-
ments, but by attaching new qualities to future
ones, Finally, not, by giving present creditors a
further {ecurity, bUL sy inveiting future obligors
with a/ditional vights. All this was confiftent
with the true prirciples of Legiflation, but the cth-
er would huve been repugnant to them. Of courde,
 the text be doubtful, tie fuir inference is that the
Legiflature, who, without exprefs words, ought
not to be prefumed to have willed injuftice, 1:tend-
ed to provide for future contraéis, culy: And:f
fe, tl.c ;:mmnmucal conftiuction it not to be re-
gorded, but fuch an expeltion is to be made, 2
vill beli comport wich the views of the I egifla-
vires and the rights of the parties.  This will be
completely attuined, by leaving anterior bonds as
thev were, and by rcnd ering the eftute of the de-
cedeny habie upron thofe to be made in forure, I
am thercfore of ommo*l that the Ju(.omenus erro-
neous, and cught to be reverfed.

,4

PENDLETON Prefident.  Thebondon which
the prefent fuit is broughe, is dated O&ober 7in
7 :ch three perions are jointly bound in
the penaley of fden, with conditien to he void on
paymest of J{.goo, by either, in December 1783
In +785, an alt paffed * that the reprefentatives
of one jointly bound with another, for the} rment
of a debt &e. and dyingin the lifetime of the late
ter, may be wargcd by virtue of fuch obligarion,
in the fame mauner as fuch reprefentatives might
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have been charged if the ohligors had heen bound
feverally as well as jointly. Atthe time of palling
this at all the obligors were living, but before any
{uit, Elliot, cne of them died, by which, as the
taw ftood when the bond was entered into, he was

difcharged at law, and the remedy was againft the
furviving obligors; but this fuit is brought againft .

his executors upon a fuppofitien that this aét gives
to prior ]omt bonds then exifting, the effeét of fuch
as were joint aud leveral, which is the opinion of
the Diftri&t Court, and whether it be fo, or that the
aét is to operate only on bonds entered into fubfe-
quent to its commencement, is the prefent q‘ileﬁ:i-
on. It was well obferved by Mr. Hay that the
Legiflative provifions are to operate profpeclively,
declaring what the law fhall be, not what it is;
And it muft, be acknowledged that retrofpedlive
laws, ufually termed ex j)ost falto, that is, fuch as
declare prior alls criminal, which were not {o at
the time they were done, or which either impair
or give a new and important force to exifting ob-
obligations or contracts, contrary to their fituation
at the time they were enteved into, are againft the
principles of natural juftice. Citizens contraét on
a view of exifting laws, witheut anticipating fu-
ture regulations. The Federal conflitution has
prohibited the State Legiﬂatures from paffing any
{uch laws, and altho that is fub{ c(}l ent to-the pre-
fent a®, 1 confider it as declaring a principle
which alwzys exilted, a princivle adhered to by
our Legillature in g\,neul tince in all their re-
pealing claufes, there is a faving of all rights veft-
ed under the former laws; ’bur more pdrtlcularly
in an aét pafled in ]._ymarv one thoufand feven hun-
dred and eighty eight, which will be noticed here-
after.

The power of the Judiciary to declare a legil-
lative a&l void as unconflitutional, Las zeon lately
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much agitated. On this occafion we are not obliged
to give an opinioa on that general queftion, fince

in my judgment, the Legiflature did not interd
“that this claufe in the att of 1786 fhould operate

upon prior joint bonds. The word bound may in:
a grammatical fenfe mean paft bonds, or future,
or comprehend both; and we are to inquire in
which {enfe it was here ufed. The firlt ‘evidence
of intention, .that it fhould operate futurely only,
was properly drawn from the expreflion varying
from that in the firft claufe refpeting jointrights,
{peaking of joint tenants who mow are, or wko
hereafter shall be; and confidering that under for-
mer laws a joint tenant might at any time fever
the jolnture by his own a&t, the law feems only to
have varied the remedy, and not to have affeéted the .
right. - But how did the law ftand refpeciing joint
obligations before this aét? The deaih of one of
the obligors wholly difcharged him at law, and
thrzw the obligation on the furvivors. If the dying
obligor was the principal, althodifcharged at law,
his reprefentatives were liable to the creditor i
equity, becaufe he was under a moral obligation to
pay-the money, independant of the bond, or if his:
fureties paid the money, his executors are anfwer-
able to them,. even at law, for their reimburfe-
ment. But if the perfon firft dying was a furety
his eftate was totally difcharged from the claim of
the creditor, with whom he had equal equity::
perhaps he might be liable to contribution at the"
fuit of the other fecurities in chancery; but on
that I give no opinion. On a joint and feveral
bond, each and their eftates were bound for the
whole at law. Very properly, then, did they drop-
the expreflion, who now are bound, ufed in the for-
mer claufe: And when we are on conftruion whit
the Legiflature meant by this general term dound,
{ince giving it an operation on future bonds only
will give the word a meaning, fhall we extend it to
former bonds, and make them violate the great prin-
ciples before ftated? I think not. - Arguments of
publick inconvenience have juft weightin conftiuc.
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tion of flatutes; and we were alarmed by the  Eliot,
caunfe!, with a long iift of our aéls of Aﬂ'embI} re- L
trofpective in their operation which will be ane B
ed by the prefeut decifion. ’
I have looked over the laws refered to, and with-
out giving an o; lllion'upun them retpedlively, I can
only obferve that in general they merely vary the
remedies on e\uﬁmg obligations, without ad ng
to or diminifhing their orwmal firce. Whichis thie
cafe of motions againﬁ flierifts and their {ecurities
and the reprefent‘atives of both, and for fherifs
againft deputies and sdeirs, VVhen the remedy
was given by motion againft the fecurities and
their reprefentatives, both were counfidered as
bound by exilting obligations; all thofe bonds being
joint and {everal, unlefs made joint thro’ miﬁake.;‘
But fuppofe a {furety bound by a joint bond at the
time that law pafled, and after his death, which
difcharged Lim altogether, as thelaw was when he
gave.his bond, a motion is made, againft hisexec-
utors for judgment under the new law; it would
come to the prefent queflion, and would receive a
like decifion. The great cafe if docking eftates
tail, was partly mentioned by Mr. Randolph, and
as I have often heard it complained of, 1t may de-
f2rve purticular notice. That aft did not take
‘from any perfon, a right veszed, either in poflef-
fion, reverfion, or remainder, but unfettered them
of limitations, which reftrained their power of
difpofition of which they could not complain, fince
if they chofe, chat the Iand fhould go to the next
heir in tail, rhey might ftill fo difpofe of it by deed
or will. But it difappointed the expeéltation of
heirs, apparent: It would be ftrange indeed, if
the Legiflature was reftrained from pafling laws
which might difappoint the hopes of wmen. But
what was the exilting ftate of thefe cxpeclations?
In England they 'mght at any time be defeated by -
fine and recovery. Our Legiflature in 1710, pro-
hibited th:: mode, and referved to themfelves
the fole pewer ol docking intuiis which they vxoo-
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cifed by laws, paflfed in each particular cafe, it
1776, and then pafled the ganeral law,¥upon prin-
ciples of publie utility, preferving as I faid, all
vefted rights. Children of wealthy parents, hope’
to fucceed to a comfortable provifion; but fhail
that hope reftrain the Legiflature from pafling laws,
fubjetting the whole property of the parent, if ne-
ceflary, to the payment of bis debts? 'The cafes
appear to me to afiimilate. But further to fhevw
the intention of the Legiflature to avoid the chang.
ing exifting obligations I would refer to the.z(t
pafled in January 1788, which I before mention-
ed, and was one of thofe in the counfels liit; that
a&t declared that the lands of the fherifl, coroner,

‘or other public colle&tor and their fecurities,-may

be taken, on a fler: facias, on judgments to be ob-
tained againft them, with a provifo, that it {hould
not extend to any fecurities who fhould Lave be-
come fo before the pafling of that a&t, plainly dil-
tinguifhing between the principal (as to whem
the remedy was only varied) and the fecuritics,
whofe obligation was not to be changed.  From
whence, I prefume that if the Legiflature had in-

tended the claufe now under confideration fhou'd

comprehend prior obligations, they would have
obferved the fame diftinétion between the princir
cipal and-fecurities, and there would have been no
objeétion to thelaw. But they have not made tie
diftinftion; and fince the court cannot make it,
but the latter as well as the former muit be invel-
ved in the fame decifion, we muft decide it asa
general queftion refpeing all the obligors; al-
tho it is probable, that Elliott was the principalin
this cale, from his teing firft named, and having
paid part of the money. And I am of opinion,
that the law does not ref{pect this bond at all, but
the creditor is left to his former remedy againft
the appellant in equity, or againft the furviviag
obligos, whoin the event of their paying, may re-
fort to the appellant for reimburfement. Upon
the whole there is crrorin the judgment, wiichisto
be reverfed by tiic unanimous opinion of the court .
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HARRISON & Others,

againft
ALLEN.

Y VHIS was an appeal from the High Court of
1 Chancery, brought by Carter Harrifon and
Mary his wife, and by Anne and Martha Allen
againft William Allen. The appeal is groanded
on the fullowing cafe. :

John Allen by his will dated in May 1783 de-
vifed all his eftate to his father William Allen the
elder, and afterwards purchafed a traét of laud
called neck of land and Robinsons quarter in James
city county. In September 1789 the faid Wil.
liam Allen, the elder by his latt will, after certain
fpecific bequelts, deviles as follows, *¢ltemy I
¢« oive and devife, to my fon John and his heirs
¢ forever, all my lands in the county of Surry and
¢ in the county of Suffex. Item, I give and de-
¢« vife, unto my fon William all my lunds in the
«“ county of New Kent and Fames ciry, to him and
¢ his heirs forever, allo all my lands'in the couns
¢« ties of Southampton and Nanfemond, to him
¢ and his heirs forever. Item, I give my planta-
* tion on the three creeks to my fon John, to him
“and his heirs forever, 1 alfo give him my new
“ Chariot, Item, I give my plantation called the
“ Korc quarter to my fon William and his heirs
¢« forever. Item, all the reft and refidue ofmy ef-
“ tate, of what nature or kind foever, I.give to
¢ my faid two fons to be equally divided between
“ them.” 'I'hefaid john Allen died in May 1793;
and the faid Wi Allen the elder in July 1793,
leaving then alive one fon, to wit, the faid Wm.
Allen the defendant, and three daughters, to wit,
Mury (married to Hareilon,) Anne and Martha
the plamntiffs. The defendant contends, ‘

1. That the devife of the lands to John having
lapled by his death in the lifetime of his father,
the lands {o devifed defeended to the defendant as

T
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heir at law to his father, inafmuch as the aét of
the 8th of December 1792, had repealed the act
regolating the courfe of defcents paffed in the year
1785, and as the operation of the att of Decem.
ber 8th 1792, was {ufpended by the fufpending aét
of December 28th 1792, until the 1t of O&tober
1793, the common law was reftored, there being no
a& of affembly in exiftence to regulate the defcent;
becauie the fufpending act did not revive the adl
of 1785, as that would be repugnant to the aét of
1789, which declares that, if a ftatute be repeal-
ed and the repealing ftatute be afterwards 1tfelf
repealed, the firlt ftatute fhall not be revived.

2. That the neck of land tradt purchafed by
John did not pafs by his will to his father, becaule -
John did not own it at the time of makinghis will,
which was before the a&t of 17835, '

3. That the zneck of land tral did not defcend to
William the father, becaufe, the at of 1785 being
repealed, and that of the 8th December 1792 ful-
pended, the common law gave the rule.

4, That, if the neck of land tral did pafs, by
Johin’s will, ordefcended on his father, then it pal-
fed, by the will of Wm. the father, to the:defend-
ant: If not the whole, at leaft a moiety under
the devife; and a fourth of the other moiety, would
defcend on the defendant.

The plaintiffs infift,

That the att of 1785 was reftored by the ful-
pending a&t of the #8th of December 1792; and
therefore that the lapfed lands defcended to them
and the defendants in coparcenary. That the
neck ofland tra& either pafled by the will of John,
or defcended to his father; and, from him, it de-
fcended to the plzintiffs and the defendant in co-.
parceaary, and did not pafs by the will of the fa-
ther.

T w
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T ne Gourt of Chancery decreed in favour of
the plaintifis, and the defendant, William Allén
appealed to this court. :

Wicksaim for the appellant. "Two important
queftions arife in this caufe. 1. Whether the fuf-

pending a&s reftore thofe of 1785, relative to wills

and defcenis? 2. If fo, whecher the neck of land
tradt, inherited from the teftator’s fon John, pail-
ed by the will of William Allen the father?

As to the firft: It is fubmitted whether Proud-
fit vs Murray, 1 Call. 394; gives the rule with
regard to the fulpending laws in general, and par-
ticularly with regard to this cafe?

As to the fecond: According to the decree,
the appellant gets a larger proportion of the per-
fonal, than he does of the real eftate; when, if
the juflt conftru€ion had prevailed, he ought to
have had five eighths of each, The Chancellor has
laboured to prove, that the devife of the lands in
Ja’s city does not comprehend this traét; but.with-
out taking up time to inveftigate that pofition tho-

‘roughly, I thall merely obferve, that this part of the
will firengthens our conftru&ion of the refiduary
claufe, which we contend carries thefelands. With
refpedt to perfonal eltate, thelaw always has been
that™a devife of perfonal property relates to the
death of the teflator, and not to the time of mak-
ing the will: And yet the teftator can no more
forelee, when he is making his will, that he will
be poffefled of a leafe of land, or of a flave, at fome
future day, than he can that he will be owner of
other lands, after the will is made. Confequent-
ly, if a reliduary claufe will carry the firft, it
ought to carry the fecond alfo. The reafon given
by the Caancclior, why the refiduary claufe car-
ries the perfonal eftate acquired after making the
will, is incorre@®, and is {fupported by no autho-
rity; for it is not, becaufe the property is fluctu-
ating, but becauie it was a rule of the civil law,

-
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from whence it was borrowed by the Ecclefiafticat
Courts: Which did not apply to real eftates, be-
caufe, they could not be devifed, unlefs the tef-
tator had them, at the time of making the wilk
At common law lands could only be devifed by
cuftom List. Seft. 167, and the ftatute of Hen: 8,
merely gave power to devife thofe, which the tel-
tator had, at the time of making the will; for tlLe
words are, that a perfon baving lands may devile
them ; and the early conftruétion on it, confider-
ed the word baving as requiring a title at the:
time of making the will, Butler vs Baker, 3 Co.
30. Which fhews that a will in England operates
like other conveyances by deed, and not as the
inftitution of an heir by the Roman law. Cowp.
305. Therefore when our aét of Affembly remov-
ed the impediment to devifing lands, it neceffaris
ly fubjefled them to the fame fituation, under re-
fiduary claufes, as perfonal eftate is fubje& to.
For as feudal reafons prevented 1it, at firft, when
they were removed, the refiduary claufe ought to
have the {fame operation, as to both. That John
is joined with William in the refiduary devife

~ makes no difference; for the teftator, who is to

be counfidered as inops consiliz, will ftill have in-
tended to pafs all the refiduary eftate, which he
might have at the time of his death; and confequent-
ly lands however derived, for that is the idea of men,
in general, when they infert fweeping claufes in
thetr wills. This conftrutionis confiltent with the
policy of the Legiflature, who evidently intended
to put both kinds of property on the fame footing.

CarL contra. 1. Thelands devifed to John by
the will of his f{ather, defcend to the plaintifls
and defendant, who are the children of the fa-
ther, o

For the aft of 1785 as reftored by that of

December 28th 1792, Proudfit vs Murray, 1 €all

394. Brown vs Barry, 3 Dall. 367. Therefore,
as the devifee died in the lifetime of the teftator,
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the devife became void: Of courfe, the lands
were undifpofed of by the will; and defcend-
ed-on the teftators heirs, the prefent plamtxffs,
and the defendant. ‘

2. The confequence of this is, that the neck of
‘land traét, upon the death of John, under the ad of
17835, whlch was revived by the fufpending a&, be-
came the property of Williamthe father: On whofe
death it defcended on his children; and did not pafs
by hiswill. Forthe aét of 1785, does not createa
rule of conftruétion: It merely gives the teftator
a power of devifing efter acquired lands. But this
power he may exercife or not, as he pleafes; and
therefore he muft manifeit an intention of doing
{o, or the old rule will prevail.

In the prefent cafe, however, the teftator has
not manifefted any intention of pafling this tract
of land; fince he ufes no future words, or any
expreﬂion equivalent thereto.

For the devife of the James city lands did not
pals them; becaufe the teftator, meant to fpeak of
the lands he then had in that county. For itis
improbable, that he calculated not only that he
fhould own other lands at a future'day, but that he
fhould own them in a particular county. This is
too remote a poffibility; and therefore the court
will net infer it, but confine the devife to thelands
which the teftator had in that county, at the
time of making the will. :

The refiduary claufe does not pafs them. Be-
caufe the teftator poflfeffed a large refiduary eftate,
which was {ufficient to fatisfy 1t; and therefore
if any inconvenience or abfurdity will follow, from
including the neck of land traét under the refidu-
ary claufe, the court will confine it to the other
eltate. Kennon vs M -Roberts, 1 Wash. 113.

A grofs abfurdity would follow from the other
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conftru&ions, for the devife is to John and Wil.
liam: So that, according to that interpreration,
the teftator will be made to.devife to his {on John
the very lands which he was to inherit from that
John himfelf. Which would be prepofterous; and
therefore, upon the rule in Kennon vs M Roberts,
the devile is to be confined to the other eftate.

That the perfonal eftate is fubject to a different
rule, and that the devife, as to- that, takes effect
from the death of the teftator, makes no differ-
ence. For that does not depend upon the rule of
the Roman law as is {uppofed, but is founded up-
on the reafon flated by the Chancellor; namely,
the mutability and fluctuation of that kind of pro-
perty, which is fo fubjest to change, that the teflta-
tor, on any other conftruflion, muft make a new
will every day. 4 Bac. -ab. 330 (new edit.) -
Whereas lands, are not fubjeét to fuch changes,
as 2 man feldom owns more than one, or two,
tracts in the courfe of his life. And therefore
there is no neceflity for extending the expreffion,
fo as to include objeéts not contemplated by the
teftator, when he made his will.

Ranporrr on the fame fide. The cafe of Keir- -
non vs M Roberts exprefily applies; and thews
that, as there was other eftate for the refiduary
claufe to operate on, it ought to be confined to
that, and not extended to this, traét of of land;
becaufe the abfurdity of the teftators devifing
lands, inherited from the fon, to the fon himfelf,
muft otherwife follow. The teftator, although he
hzd the power, was not bound to exercife it; and
it appears, in this cafe, that he did not intend to
exercife it. For, independant of the abfurdity
juft mentioned, the preamble thews he only meant
to devife the property which he then had; ,be-
caufe he there, only profefles to difpofe of the
estate, which it bas pleased Geod 10 bestow up-
on bim: Thereby, plainly meaning the property
which he then had. Upon this idea, I contend
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that even the after acquired perfonal eftate did
not pafs. ‘FThe general reafoning, in Davers vs
Dewesy 3 Wms. s in favour of this opinion; and
fhews that, under circumftances like the prefent,
perfonal property, acquired after making the will,
does not pafs, by a general refiduary claufe. The
act, only, intended to give the teftator power to
devife after acquired lands ; which he had not the
means of doing before, Pow. Dev, 196. But this
was a right which he might exercife, or not, as he
pleafed; and therefore the fimple queftion is,
whether the teftator intended to devife this tract?
whichnobody, under the circumftances of the cale,
will anfwer in the affirmative. It is impoflible
he could have meant to devife, to John, thelands
he was to inherit from him,

WickHAM in reply. The laws upon this fub-
je& ought to be confidered as one fyftem; and
therefore it is proper to confider what the law

was before the ftatute. The rule, with regard to

perfonal eftate, is predicated on thie Roman law;
which, on account of feudal regulations, could
not apply tolands: And the aét of Hen. 8, only
gave power todevife the lands which the teftator
bad at the time of makingthe will: So that, not.
withftanding that ftatute, the rule could not take
place, becaufe the impediment was only removed
in part.  But, when the act of Aflembly deftroyed
the obftruction altogether, there was nothing to
prevent the operation of the rule; and, therefore,
fince that time, the rule fully applies. As to
the want of words of future fignification, that ob-
jeftion equally applies to the perfonal eftate, and
yet the law is clear, that, as to that, the will ope-
rates from the death of the teftator. The cafe of
Kennon, vs M-Roberts cannot have decidedfomuch
the other fide contends for. It is not material
that John was oneof the devifees ; for the teftator
did not forefee what lands he fhould own in parti-

cular, at his death; and therefore he meant that.

the whole refidue of his eftate, real and perfonal,
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fhould pafs under the refiduary claufe. For he
did not mean to diftinguifh between them. The
reafon given for the rule as to perfonal eltate, in
4 Bae. 350, is not correét; and the author is not
fupported by other authorities.

Cart. In Swinburne 418, it feems as if the
rule formerly was, that the will operated, from
the time of making it, as to perfonal eftate;, and
he appears, by the books cited in the margin, to

“have extrated it from authors upon the civil

law: Which proves that the prefent rule is the
work of the Englifh courts; founded upon the in-
conveniences arifing-from the mutable nature of
perfonal property. But there is another reafon

givenfor it, by Lord Parker in 1 2. Hms. 575,

which defeats Mr. Wickham’s argument bottomed
on the Roman law; namely, that the rule was a-
dopted, becaufe unlefs the eftate went to the ex-
ecutor; there was no perfon before the {tatute of
diftributions tc whom it could have gone, but it -
mufl have efcheated; and therefore, from necel-
fity, it was decided that all belonged to the execu-
tor.

Wickram. Lord Mansfield, who is admitted
to have been a great civilian, {tates the rule to
have been founded on the civil law,

ROANE Judge. In this caufe two queftions

occur.

1. Whether the defcent law of 1785, was in
force, or not, at the time of Wm. Allen’s death,
which happened in 17§3? '

2.  Whether the ftatute, refpeéting wills, of
1785, operating upon the will of the {faid Wm. Al-
len, will pafs his lands acquired after the date
thereof ?

As to the firft queftion ; it was rightly conced-
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ed, by the appellants counfel, that it was con-
cluded by the decifion of tiiis court in the cafe of
Proudfitvs Slurray 1 Call 394. Thatdecifionre-
voces the effett of the repealing aét of ’¢2, until
O&ober a3, by conttruing both the repealing and
fulpending ads to relate to the firft day of the fef-
fion, ‘and thus to commence their operation toge=
ther. This conftrutlion was made under the coms
mon law doctrines upon this fubject; and the rule
governing in that cafe was reforted to, in confe-
quence of another adt having rejeéted the rule laid
dowan inthe att concerning elections in relation to
two acts paffed during the fame feifion.

This rule, of conftruing a ftatute to operate by
relation, taken in its full extent is certainly often
retrofpetive, and produélive of the higheft injuf-
tive. It basaccordingly been changed in England
(as well as here,) by ftat. 33 Geo. 3, ¢cb. 13. In
the cafe of Proudfit vs Murray, however, as well

as 1n this cafe, it had no retroipeélive operation;

for the contra® in that cafe, as well as in this,
ariiing polfterior to the paffage of the relating aéts
and probably pofterior to the rifing of the Afflembly,
I believe I fhall be warranted by my colleagues in
faying (for I did not fit in the caufe) that the de.
cilion in that cafe was not meant to extend to a
mesne act happening between the firfk day of the
fedion, and the times of pafling the act fo relating,
Tiis would be to render a contralt lawful at the
time, or an acl then innocent, the one unlawful,
and the other criminal, by relation! Sucha doc-
trine is contrary to the general nature of a itatute,
which is profpective in its operation: And it
may well be queftioned, whether a dofirine of the
common law, fo replete with injuftice, and {o in-
applicable to the circumftances of any people pro-
fefling to be governed by existing laws, can be
adjudged to have been adepted by the ordinance
of 17762 Itis true thisevil will the feldomer oc-
cur, as that rule of the common law is now con-
fined to the cafe of two ftatutes paffed during the
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fame feffion: But it may yet {fometimes occur, as
is fuppofed; and whenfoever it does, it will de-
ferve great confideration before the court can fanc-
tion fo retrofpeftive, and iniquitous a confiruc-
tion. .

Had this decifion of Proudfit vs Murray, not
fettled the queftion, I fhould have wifhed to have
further confidered, whether a ftatute, not differ~
ing from a former one, but merely iterating the
provifions.of it, and containing a repealing claufe,
can be faid to repgal the former? At prefent,
I fee confiderabte force in the Chancellors ideas on
this queftion; but I wilh not to prejudge it.

As to the fecond queftion: It is admitted, that
a teftament of perfonal eftate fpeaks not until the-
death, and that after acquired chattles do pafs,
Whether this do&rine was tranfplanted into Eng-
land from the Romzn law, ot not, it is immateri-
al to enquire. Perhaps, however, it was; and
the courts in England affign a cogent reafon in fup-
port of it, as applicable to chattles arifing from
the fluctuating nature of that kind of property.—
1 P. Wins. 240. But that reafon does not hold
in relation to land, which is more permanent, and
with refpect to which the teftator may more eafily .
keep pace, by varying his devifes, Befides, this
doirine of the Roman law, was interrunted in Eng-
land, as relative to lands, by the doftrines of the
feudal law, on the {ubject of non alienation: And
when teftamentary alienations were permitted by
ftatute, they were confidered, not as a conflituti-
cn of a general heir, but as a limitation of the tel-

. tators eftate by a revocable adl, 3. Burr. 1496.—

And as an appointment of particular lands toa
particular devifee: But a man cannot appoint to

-arother, lands which he has not. Cowp. go.

‘The appellants counfel was miftaken in fuppofs
ing, that the decifions, relative to land, turned
upon the word Having, in the ftatute of wlls, as
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may be feen in Cowp. go; where it is alfo obferv-
ed, that the fame conftruétion had taken placeup-
v. the cuftom, before the ftatute.

Thefe two decifions, therefore, conftitute the
grounds of the criterion, between the two kinds ot
property. As to that impediment which arofe
trom the feudal {yftem, there could certainly be
no obje¢tion, with the Legiflature, to-get overit:
But the other reafon, arifing from the fluétnating
and tranfitory nature of perfonal property, does
. not hold as to land; and there is ftitl the lels ne-
ccflity to exrend the rule to that kind of property,
by countirnction, fince the equitable laws of defcent
lutely enacted. It was enough for the Legiflature
to authorife a difpofition of after acquired lands,

by devifes evidently contemplating {uch property.

Further they have not gone: And as the will
now before us does not evidently contemplate after
acqurred lands, I am™ of opinion, that the decree
fiould to be afirmed.

FLEMING Judge. Three points were made
by the counfel for the appellant in this caufe.—

1ft, Whether, during the period between the 8th -

of December :792, and the 1ft of O&tober follow-
ing, the common law was refltored, fo that the lands
devifed by William Allen the father to his fon John,
(the devife having become ineffe€tual by the death
of che fon living the father) defcended on the ap-
pellant as his eldeft fon and heir at law, in exclu-
fion of his filters?—2d. Whether the lands acquir-
ed by John Allen, after the date of his will, paffed

by the devife of all his eftate to his father; and.

from him (whether his title were by defcent or
purchafe) to the appellant under that claufe of his
will which gives all his lands in the counties of
New Kent and James city to his fon Wm? And if
not, then, 3d, Whether the appellant is entitled
to a moiety ‘of them uunder the refiduary claufe of
his father’s will?
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The firlt point having been fully confidered it
Proudfit vs.. Murray, 1 Call, 394, was but flight.

- ly mentioned by the appellants couiiiel; but i

may'not be amifs to make 1 few obfervatlons onit,
in order to ihew my entire concurrence in the
principle eitablifhed in that cale. The poii-
tion contended for by the appellants counfel is,
that the a¢t of 178¢ baving declared, that when.
foever one law, which thall have repealed anoiher
fhall be’itfelf repealed, the former law fhall not
be revived, without exprefs vords to that effect;
and, therefore, as the aék of 1785 had been repeal-
ed by the act of the 8th of December 1792, it was
not revived by that of the zoth of the fame month;
but, there bemb no ftatute in the way, the
common law rule of primogeniture was reftored,
This argument, however, involves its-own deftruc.
tion; becaufeif thead of 1785 was not refufcitated
by that of the 20th of December 1792, ‘no more
could the rule of primogeniture: for that had been
as completely abrogated by the aétof 1785, ag the
latter was by the act of the 8th of December, Be-
fides it may be a queftion whether thofe parts of
the a& of 1785, which were re-enaéted into’that
of the 8th of December, were repealed by the lat-
ter, fince the will of the Legiflature remained the
fame. Butbe that asit may, furely that conftruc.
tion would be a firange one, which fhould allow
that the repealing claufe of the aékt of 8th of De.
¢ember fhould alone continue in force, whilft the
operation of every other part was fulpended, by
that of the 20th. It would certainly be fairer to
{ay that the operation of all, or none, of it was
poftponed. Again, itis a rule thatall flatutes on.
the {fame {ubjet, fhould be taken as one law; and
conftruing the a<ls of the 8th and 20th of Decem-
ber, by that rule, the fufpending a& muft be con-
{idered as annexed to the other, immediately after
the repealing claufe: In which cafe, the a&t of
the 8th of December will not operate at all, until
the expiration of the fufpending aét; and confe-
quently, the aét of 1785 will continue in force,
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until the 1ft of O&tober 17g3. ~ This conftru&ion
fupports the evident will of the Legiflature, and
puts an end to the difcufiion on the firfl head.

With refpect to the fecond point: The Neck
of Land traét did not pafs by the will' of John;

becaufe it was purchafed by him after the making

of his will, and both the will and purchale were’

made prior to the pafling of the uét of 1785, and
therefore could nect be afteéted by the fubfequent
_provifion of that a}, enabling the teftator todifpofe
of all the lands which he has, or may have, atthe
time of his death. But that circumitance does not
alter the cafe; becaufe the rights of the parties to
this {uit will be the fame, whether William Allen
the father took them by defcent, or purchafe, from
his fon John. The queftion tnenis, whether they
pafled by the will of the father? Theactof 1485
only gives a power to devife after acquired lands,
leaving it to the difcretion of the teftator to difpofe
of them ornot: Confequently, in order to produce
that effect, there mult be fomething indicating an
intention to exercife the power. But, inthe pre-
{ent cafe, the teftator could not have intended to
devife to his fon John thofe lands, which he wag
to acquire from himfelf, by defcent. Such an idea
was too abfurd to have entered into the head of
any man in his fenfes. Of courfe the after pur-
chafed lands did notpafs by tne will of the father.

With re{'p.eé't to the third point: It is extreme-
ly clear that this moiety did not pals under the re-
fiduary claufe of the father’s will; becaufe that
was intended to pafs only what was not given be-
fore; but this moiety was expreflly given to John,
and therefore could not be comprehended under
the refiduary claufe. The confequence is, that,
as the devife to John failed by his death in the
lifetime of the teftator, this moiety defcended on
the female plaintiffs and the defendant, as the heirs
of the father,
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I am therefore of opinion that the decree ot tie
Court of Chancery is right; and ought to be aflirm.
ed,

PENDLETON Prefident. We have to la-
ment that the court is {o thin, on the decifion of 3
queftion fo important to the parties, and the com-
munity, as well, becaufe we are deprived of the
able advice and affiftance of two of our worthy
brethren, as becaufe, if they had accorded with
us, it would have given additional fanétion to the

. precedent: On whichaccount, we fhould certain-

ly have forborne to hear the caufe, if we had not
been informed, that the Judge who is abfent {as
well as him who is prefent) would have retired
from the difcufhon. We have, however, this
confolation, that e all agree in opinion, and in.
deed have had very little doubt upon the queftion,

The cafe is fhortly this, William Allen by his-
will, dated Sept. 4th 1989, having devifed fundry
perfonals to different legatees, and feveral tralls
of land to his two fons John and William Allen,
devifes ¢ all the reft and refidue of his eftate of
what nature or kind feever, to his two fons, tohe
equally divided between them,” and appointed
them his executors. He lived il July 1793: and
in the mean time his fon John died without iffue;
by whicha confiderable eftate confilting of the lands,
the fubject- of the prefent controverfy, (called
neck of land and Robinsons quarter ) and a number
of flaves, came to Wm. the father,, whether by
his fons will, or as heir at law, is immaterial
It is admitted that the flaves and perfonals were
comprehended in the refiduary claufe in the fa-

- thers will, fo as to give the fon Wm. a moiety

thereof; but, as to the lands, it is iafifted, that
they did not pafs by that claufe, but defcended to
the teftators heirs atlaw; and fuchbeing the chan-
cellors decree, the appeal brings that queftion be-
fore this court. For, as to the {everal eftates de-
vifed to John, itis agreed the bequefts became lapl-
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ed by his death in his fathers lifetime ; and the
eftate was diftributable to the teftators heirs.. The
rule in England is that, as to Jands, a teftator is
fuppofed to fpeak at the date of bis will, and
therefore altho he fhall devife all the lands which

he may have at his death, any lands which he may -

acquire after the date of his will do not pafs, but
defcend to his heirs; but that as to perfonals heis
{uppofed to fpeak at the time of his death, and a
general refiduary devife will comprehend all his per-
fonals, without inquiry when they were acquireds
There was much labour at the bar to thew from

what fources this diftin&ion was derived, which -

appears to me not material. Ifit was fo, my im-
preflions are that the diftinélion proceeded from the
nature of the property. Lands are vifible and du--
rable, and their acquifition being by written con-
veyance, no dificulty occurs in afcertaining the
time it takes place. Befides being valuable, they
were on the Englifh policy, confidered as a natural
fund for the heir; and that after purchafles were not
meant to be comprehended in a general devife. The
rule being eftablifhed, when, in Bockenbams cafe,

there was a devife of all the lands he then had, or:

should have, at his death, there was great labour
to make the rule bear -upon that cafe, from the

word baving in the ftatute of wills, and cther ob-
fervations; but the decifion applied the rule to that-

cafe. :
On the other hand perfonals were, when the
rule was eftablifhed, of inconfiderable value; in

their nature perifhable, and mutable; the proper--

ty transfered by mere change of pofleflion, with-
out written conveyances, and in fecret, render-
mg it difficult, if not impoflible, to afcertain the
time of its acquifition, whether prior, or fubfe-
quent, to the date of the will. It was on this
tranfient nature of perfonals, that another com-’
mon law rule prevailed, forbidding a divifion of
interefts in them, which was permitted in the
cafe of real eftate. . A donation for an hour paffed’
the whole property, not allowing any remainders,
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or reverfions to operate. Bug whatever was the
fource of its foundation, the rule as it came to us
from England, was well underilood, and cfteblifh-
ed the diftin@ion I firit ftated, that, as to lauds,
the teftator fpeaks at the date of his will, and,
as to perfonals, at his death,,

It is certainly true that the revolution produc.
ed a great change in our {yftem, but not {fo broad
as was contended for by Mr. Wickham, fo as to
put all transfers of property, whether real or per-
fonal upon the {fame ground. The change was
principally confined to the cafe of defcents and
diftributions; adifferencebeing ftill prefervedin the
difpofition of property, either by deed in the per-
fous lifetime, or by will.  Lands canonly pafs by a
particular mode of conveyance; personals flill by
mere tranfmutation of poflefior: Leands pals on-
ly by a will in writing, fubfcribed by two witnef-
{fes, or written by the teftator; porsonals may be
difpofed of by any will, written or nmuncupative:
And, if the diffufive {pirit of the law cf defcentsbe
recurred to, fetting afide the rights of primogeni-
ture, and calling to the fucceflion all who are in
equal degree of kindred, it will feem to oppole
Mr. Wickhams doélrine, by letting in thofe collec-
tive heirs, inftead of giving the eftate to a particu-
lar refiduarylegatee; afpirit whichalfo diftated the
abolition of all eftates tail, in order to extend the
power.of alienation, and, in cafe of defcems, to
bring all our lands within the operation of the new -
fyftem. ‘

Having made thefe general' preliminary obferva-
tions, I proceed to confider what the Legiflature’
have direfted in the cafe under confideration. The
words of the claufe are, ¢ That every perfcn aged
¢ 21 years or upwards, being of {ound mind, ard
¢ not a married woman fhall have power at his.
“ will and pleafure, by laft will and tefta-
¢« ment in writing, to devife all the eftate,
¢ right, title and intereft, in pofletlion, re-
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“erfion, or remainder, whichhe baib, or at the
S iimeofbisdeath shall bave of, in, or to lands, te-
“nements ordereditaments, or annumes, or rents

¢ chargedupon, or ifluing out ofthem.”  With ref-
pect to the prefent w1ll, it was truly obferved to
be very ablurd to fuppole thdt the teftator meant
to devife to John and William lands which would

come to him from John by his death. A full proof

that he did not mean to comprehend them in his"
refiduary devife :  And fince the intention of the

teftator is to be the governing principle of conftruc-
tion, it might be fufficient upon that -ground to
ghiri the Ghancellors decree, in the prefent cafes
But to fctele the quefhon in cafes where that ob=
jeQtion may not occur, the court proceeded to cone
fider it as a general queftion. If the Legiflature
had intended to abolith wholly the ditinflion in
England, they would certainly have deciared that

every teftator thould be confidered as {peaking in
hls will at the time of his dedth, as well refpeét-
inz his real, as his perfonal eftate; and thus have
put an end to all controverfy about it: Inftead
of which, they have only varied the rule as to
lands, sub modo, thatis, by giving teftators a
power which they may exercife or rot, at their

will and pleafure, todilj.ofe of their after purchaf-

ed lands; meaning, as it appears to me, to meet
the defire in" Brockenbam’s cafe, where a man
{hall devife all the lands which he fhall have at his
death ; but not further interfering with the rule :
And to me it {cems to have ‘bcen done wih
great propriety; fince fuch an extenfive claufe
fiews the teftetor to hive contemplated any afcer
purchafed lands he may acquire, and that they
fhall pafs to his devifee; whereas, without {uca
claufe, he will appear to have had in view only
his prefent pofleflions, leaving future acquilitions
to future provifion, or to the difpofitica of the
law: And therefore where the power given by
the aét is not exerciled by fuch a clau'e, as is the
prefent cafe, the rule operates, and afier purchaf-
ed lands will defcend to the heir at law, It fol-
: v
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Tows that Iam of opinion, with the other judges,
that the decree ought to be affirmed.

WATSON,
against
POWELL,

N eje@ment brought by Watfon againft the
Powell’s, the jury found a fpecial verdiét flat-
ing. That Levi Watfon being on the day of
anno domini 1776, felzed in his demefne as

of fee in thirteen acres of land being the premifes
in the declaration mentioned and of no other vifible
property or eftate did on the day and year aforefaid
duly make and publifh his laft will and teftament in
writing, the material parts of which are as follows.
¢ [ Levi Watfon, have thought it fuitable to fet-
¢ tle thefe my affairs on this fide the grave, and
< all this my semporal estate, which it hath pleaf-
«“ ed God to endow me with, which I will and re-
¢ guire to be in manner and form following., 1
¢ give my loul to God &c. and all my juft and law-
¢ ful debts to be difcharged in a legal manuner &e.
“ac ., I give and bequeath unto my sister Rosy
“ Watson 13 acres of land adjoining the place call-
“ ed Be.! baven, 1o ber, and { 2 18, that is due
 for the rent of the thirteen acres, and £ 6 12 o,
“ in the bands of Tromas Addison, and 1 do ap-
¢ point my brother in law Churchill Ames for to
“ be my whole executor, to this my laft will and
¢ teftament. In teflimony whereof I have here-
€ unto fet my hand and affixed my feal, this 20th
“day of Sentember r1776.” That the teftator
died in 1778, withoutiflue, leaving William Wat-
fon his brother and heir at law. That the faid
Wiliiam Watfon alfo died the fame year, inteftate,
leaving the plaintiff; his fon, and heir at law,
‘That the faid Ro{y Watfon entered on the lands,
ky virtue of the {aid will, and was feized as the
Taw requires. That fhe mariied Littleton Addi-
fon, and together with hin conveyed the faid
lands, on the 26th day of March 1782, to Under-

\ 4
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hill. ‘That fhe died in 1795. 1 hat Underhill con-
veyed to Heary, who devifed itto Sufanna Hen-
ry, who intermarried with Stratten; aud with
him conveyed to James Powell, who devifed it to
the defendants. ‘The Diftrit Court gave judg-
ment for the defendants; and the plaintiff obtain-
ed a writ of fuperfedeas thercto from this court.

CavLr for the plaintiff contended that the devife
to Roty Watflon, carried oniy an eftate for life;
that the reverfion, after her death, de{cended on
William Watfon the heir at law; and that the plaina
tiff claiming under him, became entitled to the
land, on the death of the devifee for life.

GrorcEk K. TavLoR for the defendant infifted
that the queftion was ccmpletely decided by the
cafes of Kenncn vs. M‘Roberts, 1 Wagh. 96, and
Davis vs. Litllar, 1 Call, 127: Parucularly the
latter, in which it was held, that the werd estaze
might be taken from the rreamble, or other parts
of the will, and united to the devife, fo as to con-
vey a fee.

Cur. adv. vult.

PENDLETON Prefident delivered the refolu-

tion of the court as follows:

This was an ejeGment brought in the Diftriét
Court of Accomack, by Watlon againft Powell,
for 13 acres of land, in that county; in which rhere
is a fpecial verdi€t, ftating that Levi Watfon be-
ing fcized in fee of the lands in queftion, and hav-
ing no other vifible property, made his will, in
1776 ; wherein, after declaring in the preamble,
that he thought it fuitable to fettle his affairs and
ali this his temporal eftate, which he wills and re-
quires fhall be in manner following: He devifes
the land in queftion, with two {fmall fums of money,
to his fifter Roly Watfon, and made no other be=
quefte That he died without iffue, and the plain-
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’vuﬂ" is his nephew ‘and heir’ at law That Rofy
,_Wat{'on, the devifee, intermarried with Littleton
~ Addifor, and with her hufband, by deed in 1782,

onveyed the land to Amos Underhxll under whom

~ the defendant claims. Upon this verdi® the

Diftrit Court gave judgment for the defendants,
and to that gudgmem. there 1s a fupexfedeas

Ah:ho the!:c are no words of hmltatlon in the

devife, yet it has been decided in this court, cop-
formably to modern decifions in England, that the
“word éstate in the preamble, hall be incorporated
~in the devife, and pafs a fee. In Kennon vs. M-

Roderz, I delivered my opinion fully on this point,

-the other judges fupended theirs, as unneceflary,
i cxmcnrrmﬁ in opinion that the refiduary claufe,

inthat will, did not comprehend the reverfions, if

.there were any; ‘but fubfequent judgments have
“confirmed the opinion I then delivered, on the

point ; which is cﬂnﬁdercd as fettled ; and on that

X gmnnd, therc is no errorin the Judgment

We dxfcover an apparent defeft in the defend-
ants title, as Rofy Addifon does not appear to have
been privily examined: Thishowever, may notbe

“real {iance the clerk’s certificate of the probat is not

annexed to the deed; 3) but whether fo, or not, is of
ko impertance, upon this verdit, as the leffor of .

- the plaintiff, who muft recover upon the frength

of bis owa title, is not ftated to be heir at law, to

- Rofy; who, for any thing which appears to the

costrary, may have left children. Upon the whole

_the 3udgment is affirmed.
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[‘ HE Overton’s brouaht debt agamﬂ: Rofs 4

upon an arbitration bond and declared for
zf 6000, on a bond dated the 25th day of in
the year 1784, and conditioned for the pcrformance
of an award, concermng the ‘payment’of the rent
and putting 1ome improvements on a tralt of land,
merchant milk and filhery of the plaintiffs, which
had been leafed to Rofs,. fo as the award was made
ready to be delivered to the parties on, or before,
the 15th day.of of June thence next enfuing. The
declaration ftates an iward, as follows:
“ Bonds having been entered into by Elizabeth
“ Overton and Richard Overton of the one part,
“ and David Rofs of the other part, dated the s2d
¢ day of May 1784, whereby the faid parties bind
« themfelves mutually to abide by and perform the
“ award and arbitrament of Jofeph Jones, James
¢ Madifon and Henry Tazewell, Efqrs; arbitra=
¢ tors, indifferently chofen by ‘Fem of and cene
¢ cerning a controverfy fubfilting between them
o relatl,ve to a leafe or agreement made and enter-
‘““ed into the 24th day of Auguft 1783, between
¢ Richard Morris on behalf of the 1aid Elizabeth
¢ and Richard QOverton, and the {aid David Refs,
“ refpeding a tradt of land, a merchant mill, fith-
*“ ery &c. adjoining the city of Rickmond, as is
« par'ﬂcul rly fpecified in the faid leafe or agree-
¢ meur, fo as the award be made and given up
‘ writing, under their hands and feals, on or be-
¢ fore the the 15th day of June next enfuing, the
¢ date of the faid bond, We, the arbitrators a-
“ forementioned, have met dnd confidered the
¢ leafe or agreement aforefaid, "and we find that in
¢ the {uid leafe or agreement the following fipu-
¢ lations are contained. After the faid Rofs ac-

¢ cepts of a leafe of the land, adjoining Richmond,.

“a grift mill thereon, canal, fifhery &ec. and all
¢ other advantages and conveniences of what kind
¢ foever attendant thereon, he covenants as fol-
“lows. That he will make the improvements
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¢ herein after named, to wit, a convenient bake-
¢ houfe, two ftories high, with three «vens, a
“ miller’s houfe, 32 by 16. one ftory hich with
¢ two chimneys ~f flone or brick, lsth’d and plaif-
¢ ter’d, ‘and finithed in a workmanlike manier, a
< kitchen, 16 by 16, with a ftone or brick chim.
¢ ney, a ftable of convenient fize, and alfo a coo-
¢« pers thop: ‘I'hat he will open the canal, extend
¢ and improve it, Yo as to admit a plentiful fupply
« of water, as far as the fituation and plan of the
< faid mill will admit witt convenience, to pay
¢ taxes, and to deliver the {uid mill, together
¢ with the improvements aforefaid at the expira.
¢ tion of the faid term of feven years, in proper
“ tenantable repair. It appears by the admil-
« fion of each party, thatin January 1784, by an
« extraordinary and unexpefted movement of the
“ice, the mill houfe was entirely demolifhed,
¢ and the faid Rofs had it not in his powér to pre-
¢ veut the fame. In purfuance of the fubmiflion
¢« aforefaid, we the [aid Jofeph Jones, james Jla-
¢ dion and Henry Tazewell, do award and detera
“ mine that the faid David Rofs fhall pay the rents
‘ referved in the faid leafe or agreement, notwith~
¢ ftanding the accident aforefaid, and that the {aid
‘ David Rofs fhall comply with and perform the
‘““ other covenants contained in the faid leafe.”
Pleas conditions performed; and no award: Iffue
on both; and then therecord, after ftating that
the jury were fworn, proceeds thus:

- ¢ The declaration on which the faid iffues were
¢ joined, ftated the date of the bond tobe the 25th
“ day of 1784; and after the jury were fworn
to try the faid iffues, thie counfel for the plaintiff
“ with the affent of the defendant’s counfel, a-
¢ mended the {aid date, at the bar, fo as to be the
“ 22d day of Muy 1784; but the counfel for the
¢ plaintiffs, having thereupon fuggefted that the
“ amendment was made thro miftake, moved that
“ the date of the faid bond fhould be reftored to
¢ whatit originally was, when the jury were {fworn
“ to wit, the 25th day of—— 1784; which moti-
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* on was oppofed by the defendants counfel, but
¢ granted by the court.” '

Verdié for the plaintiffs upon both iffues; and
the defendant moved to arreft the judgment:

1ft Becaufe no date to the writing obligatory in
the proceedings mentioned is fet forth in the de-
claration, the month in which it was executed not
being therein ftated. 2d, For that the award ap-
pears on the face of it to have been made on a dif-
ferent obligation from the one declared on. 3d,
For that the breach of the condition of the writing
oblizatory in the proceedings mentioned, is not {et
forth with fufficient certainty.

The Diftri& Court entered Judgment for the
plaintiff; and Rofls appealed to this court.

Havy for the appellant. Thereis a variance be-
tween thebond declared on, and that recitedin the
award: For the declaration ftates the date as of
the 2§th day of 1784, and the award as of
the 22d day of May 1784. This mifrecital is fa-
tal, Turnervs Moffet, 2 Wash. 71. For the de-
claration ftates the breach in not performing an
award made upon another bond, than- that ftated
in the declaration: Which latter, according to
this record, is not alledged to be violated.

Duvar on the fame fide. The award ftates
the fats; and it is evident, that the arbitrators
have drawn an inference, from thofe faéls, erro-

neous in point of law. For the injury done to*

the premiles was owing to the act of God, which
excufed the covenant. Thus if a houfe fall by
tempeft, it is not wafte in the tenant. Soif there
be a contract for the purchafe of a houle, which
is burnt before a conveyance, the purchafer will
not be bound to pay the purchafe money, Stent vs
Bailis, 2 Eg. cas. ab. 689, and there are various
inftances where it has been held that inevitable
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accidents will excufe the tenant, 1 Term rep. 708

-33. Itislike the cafe ofa comwmon carvizr, wbe,

though generally held to fland infurcry is yet ex-
culed by the act of God. 1 Térn r(’f 6. fte
arbltracors, therefore, were clearly miftaken in
their inference from the faéls ; and the court sy

relieve agamﬁ: it Ferdone vs Holt, in this
court. :

Wickmam on the fame fide. The court may
correét the error in the opinion of the arbitrators,
as it appears from the face of the award. 1 I/ash,
158y The fum awarded is asffefled upon all the
covenants, and not for the rent orly.

CALL contra.  The recital in the award of
the date of the bond does not vitiate. 1. Becaufe
it is true: lior the defendant does not fhew any
other bond; and therefore it muft, neceffarily,
apply to this, . as the court will nobxjrei"mc any
other. 2. Becaufe the fubftance of the bond and
award agree; which proves: the reference was: to
‘this very bond, andto no other: Aund it is enough
if by reference it can be afcertained, Deae vs Cun-
liffey in this court. M. S. The names of the
parties, the fums, and the principal matters of the
bond appear in the award ; which fufficiently iden-
tifies the bond refered to. 3. Becaufe the arbi-
trators have found the true date of making a bond,
which bore an uncertain date: thus rendering that
certain, which was uncertain before: And they,
_clearly, had a power to do fo. Fer arbitrators
may find-the true date, in the fame manner as-a
-jury ; who are not bound down to the date expref-
fed in the inflrument, but may find the aétual date;
which is the day of the delivery. For whereever
the date is uncertain, void, or omitted, it may be
fupplied by pleading, or finding, 1 Lord Raym.
335, 6 mod. 244. 2 Co. 4 Goddards case. 1 Nels.
ab. 388. 4. Becaufe there is no repugnancy, be-
tween the date exprefled in the bond, and that
.recited in the awards For it ftates that the bond
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was Jated, and’not that it bore date, on the 22d
of Muy 1784: But it is the delivery which con-
T'itutes the dare, and not the expreflion in the bond:
So that the date is independant of the words; .and
therefore as it is Tubftantive faét it may be found,
without affailing the bond itlelf. Conlequently
the ftating. the a&ual date, did not produce any
inconfiftency. . Becaufe, in cafes of this kind,
‘the queftion is not when the deed was made,
buc whether the party actually did make it? 2 Co.
4, Goddards case. 6. Becaule the bond bears date
i0 1784 ; and the arbitrators merely add the time
of the year: So that they catinot be faid to mil-
recite; for the year, which is all the date contain-
ed in the bond, is truly recited; and the addition
of the month will not prejudice ; becaufe it com-
ports with the bond, and does not produce a va-
riance: Which is the only ground upon which
mifrecitals are held to vitiate, 7. Becaufe the
pleas admit the award. For the plea of conditions
performed goes to the award {tated in the declara~
tion; becaufe, when he fays he has performed
the conditions of the bond, he virtually affirms,
that he has performed the award, which is alledged
to proceed from it.  The fame obfervation applies
to the other plea, of no such award as that ftated
in the declaration. - For, there, the plea goes to
the. award, which is‘alledged, expreflly: After
which, it is too late to object a variance between
that, and the bond, Hubbardvs Blow, and Browsn
vs Ross, M. S. in this court. In this refpedt it
differs from Turner vs Mojfet, 2 Wash. 71: Be-
caufe, there wasno fubfequent plea, or admiffion
of the fuctin that cafe. 8 Becaufeit has been exprefl
1y decided, thatitdoesnotvitiate. Style 87, Allen
87, 1 Ventr. 184: Which are conclufive as tobonds:
and, therefore, even if Turner vs Moffet is to
prevail in cafes of reference, ftill, in the cafe ofa
bond  the award will not be avoided, by fucha
mifrecital as this.
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The defendant was bound to pay the rents,
and perform the covenants, notwithilanding the
act of providence.

-

A diltinftion has been fometimes, taken, be-
tv -n a cafe, where the foil itfelf is carried away;
ai. where the buildings and conveniences are def-
troyed, but the foil is left. In the former cafe therent

-is faid not to be demandable, (us no a& of the te-

nant could enable him toenjoy the property;) but in
the otherit is: Becaufe the tenant ftili has theufe of
the foil, and may reftore the convaniences with la-
bour and pains. This diftinétion cleariy cper-
ates in favour of the appelice in the prefont cafe;
becanfe the tenant might rebuild the mill, and
he has the benefit of the refidue of the demife.
Befides, the rule is inflexible, that wherever
there is an exprefs covenant to pay the rents, put
repairs, or reftore in tenartable order, there the
tenant is bound by his covenant, and muft per-
form it, at all events: And the want of enjoy-
ment is not material; becaufe a mam may cove-
nant under feal; without a confideration. llen,
27. 2 Stra.763. 3 Burr. 1638, 1640. 1 Term
‘rep. 3104

Nicumoras on the fame fide. Courts are more
liberal in-conftruing awards now, than formerly;
and the {ubject matter plainly fhews that the a-
‘ward, in this cafe, was made upon the bond ftat-
ed in the declaration; for that is certain, which
can berendered fo. 2 Bac. abr. 218, and the date
might be avered. The defendant cannot be re-
ceived to objelt the variance at this time. For
the award is ftated in the declaration; the plea
goes to it; and the jury have found it. If the de-
ferZant had chofen to have drawn the variance
into queftion, he fhould have plead it. The cqfc
of Turner vs. Mojffet, 2 Wash. 71. is not lise this;
i, becaufe there was nn plea cverin . hut cafe,
as there is in this. 2d, Becaufe the award there
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contradited a record. The iffue in this cafe was
whether the award was made in purfuance of the
bond declared on? And the juty have found that
it was ; which is conclufive. It is not clear that
the court can correét a miftake of the arbitrators,
if in fa&t they had drawn an erroneous inference
in point of law. 'I'he cafe of Ferdon vs. Holt, 1
am not acquainted with; and that of Rofs vs Plea~
sants, ¥ was the cafe of a miftake in faéts,  But if
the court can make fuch a correftion, there is no
ground for it in the prefent cafe. For the award
does not ftate the falts certainly enough to enable
the court to do it. However, upon the merits,
the law is in our favour; for the exprefs ftipulati-
ons bound the defendant both at law, and in equity.

Ranporp on the fame fide. The variance is
not material. The old authorities are clearly fo;
and they are approved of in Kyd upon awards 159.
The cafe of Turner vs. Mojfet, 2 Wash. 71 does
not apply; becaufe the award there contradifted a
record : whereas this is merely a bond, whichis
matter /n pais only. Befides the cafe appears to
have pafled sud silentio; and the jury here have
found the fatt. 'I'he arbitrators were not miftae
ken in the legal inference. There were feveral
other advantages befides the mills, as the fithery,
&c; which the defendant might have enjoyed, not-
withftanding the ice; and, therefore, the partial
inconvenience ought not to excufe him. Befides
we are in a eourt of law, where the legal cove-
uants muft prevail: For equitable circumflances
are of no weight in the prefent ation. If the de-
fendant fuppofes they are of any avail, he muft
apnly to a Court of equity. But even there he
perhaps would not be relieved. For although lord
Northington, in Brown' vs. Quzlter, {peaks very
liberally, vet he hints fomething concerning the
crofs adtion of the party, which would not apply

here.

* Chancery Decisions.
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here, The accident was a probable one,. and yet
no ,Jrovmon is madc for it; whichlooks as if it was
ot confid Ared at the time, that he was to be re-
lieved, . ‘
WARDEN in rep;y There is a plain variance
between the bond declared on,. and thut recited
Ly the referees; w hich is fufﬁc;ent to aveid the a-
ward. The arbitrators were clearly miftaken in
the inference, which they drew from the faQls:
The parties did not intend ir, and the law does
not {upport their deduction.  Landla: ds law, 222,
1 Zust. 53. "Uhis is a miftake which ought to te
corretied; and the court have the power to do it,

Kyd. aw. 239..

“Wicknaw on the fame fide. There wos a vari-
ance Leiween the bond declared on, and that pro-
duced in evidences . It is not true that you may
declare on ane bend, andgive another in evidence.
The difference is where the declaration ftates,
that the bond bears date on facha day, and where
it ftares “that it is dazed” on thatday: In thefirfk
cafe you may prove, ang the jury may find, a dif-
ferent date: But.not {o in the latter; becaufe
the plaintiff, by ftating the date in his declaration,
admits it. Here the award recites a diftin& bond,
from that declared on; which is exPresﬂy w1thm
thie.cafe of Turner vs Mojfes. And itought to be.
fos for iuppofe the arbitrators had awarded on
matters not in this, but another bond, ought their
award to have boundP The pleas do not admit
the.award to have been made, in purfuance of this
bond: The declaration dees not fay fo; and
therefore the plea cannot be conitrued into an ad-
miffion of it.  In the cafe of Deane vs Cunliffe,
the court had the notice before them; and there-
fore could {ee that the award purfued the refer-
ence. Under every view then the mifrecical is an
incurable defect. But upon the merits, the plain-
tiff is not entitled to recover. The accident could
not have been prevented by Rofs:  The cove-
nants could not be enforced upon the principle of
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natural law; and a court. of equlty would rehevg
againft it, as is clearly proved by the cale of
Brown vs .Q.uzlzer, Ainbl 619., Beﬁd;s, if the
friét letter of the covenant iz urged, we
may infift, that the plaingiff covenanted for
our quiet enjoyment azaint all “interruption
or moleftation; which inciudes the accident, that,
has happened.

Cur. adv. bult.

At the requelt of Pendleton Preﬁdept, Roaqc
Judge delivered the refolution of the court as fol-
lows.

In this cafe two objefions have been made to
the judgment of the Difiriét Court.

1ft, That there is a variance between thc award
and the bond. of fubmiffion ftated in the declarati=
on, the former referring to a bond dated the 22d
of May 1784, and the declaration, flating the
bond in fuit to be dated the 25thof 1784:
In fupport of this objeétion the counfel principally
relied on the cafe of Turner vs Moffes, in this
court, reported in 2 Wash, 71: But that cafe
does not apply ; fince the variance was apparent
on record, aoamf{ which no averment is admiffible;
and it was truly obferved, by the Attorney Gene-
ral, that that cale was dlf’cmgulﬂlable from: the
prefent, which being a bond for the {ubmiffien,
was a matter iz peis, and the fuppofed variance
might be correéted by averment. The declarati-
on flates, that the defendant on the 25th day of
1784, by obligation, the date whereof is

the {fame day and year, bound himfelfto the plain-
tiffs:  In the breaches afligned, annexed to the
declaratxon, after reciting theleafe to the defend-
ant, and its effential covenants on his part, and
that differences had arifen, which the parties had
mutually agreed to refer to arbitration, the plain-
tiffs aver thac they entered imfto a bond, fimilar to
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that entered into by the defendant, to abile by iie
award; and that the defendant, on sbe same day,
to wit, the - day of 1784, execut-
ed the bond in the declaration mentioned. It is
obvious, trom the award, that the arbitrators had
before them, not Ross’ bond, but that entered in-
to by the plaintiffs; which they fay is dated the
22d of May 1784. Without going over the feve-
ral cales cited, the rule laid down, in 1 Ld. Raym
335, {eems to have run thro them all; that is,
that, if a bond hath either none, or an impoffible
date, the plaintiff may aver any day, which he
can prove the bond to have been delivered on.
The prefent cafe is that of no date to the bond
(for the counfels curious criticifm, referring the
25th day of fomething to the day of the year, was
calculated only to occafion the mirth it produced.)
We confider that, as well as the blapk date aver-
ment, to be no date: and of courfe, there 19 no
variance between that and the true date mention-
ed in the award, in every other thing, in parties,
controverfy, and arbitrators, they agree: And,,
on this point, there is no error in the judgment of
the Diftri&t Court.

The fecond objetionis to the award itfelf. On
this point, it was argued by Mr. Wickham, that
under the covenant for quiet enjoyment, the Over-
tons were the infurers of the property againft all ac-
cidents; but furely that covenant which does not
differ eflentiallv from others of a like kind, only
obliges the leflor to defend the enjoyment of
the leflee azzinft legal claims, aud.not againft 2
separatior of continuity, robbers, thieves, trefpas.
es, or the ice, as was faid by the counfel. But it
was argued that where it is apparent in the award,
that the arbitrators decided upon principles, in
whichthey were miftaken, either, inlaw, or fa&,
the court will fet afide the award: And that they
were fo upon the prefent cafe; fince it being fta-
ted that the mill-houfe was entirely demolifhed,
by an extraordinarg,ﬂ and unexpected movement
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of the ice, which Rofs had it not in his power to
prevent, they miltook the law, when they award-
ed that be thould pay the rent, and perform his,

ocher covenants in the leafe, notwithitanding ‘the

accident.

For the fake of precedent the court firft gonfid-
ered how far they ought to interfere with awards,
upon this ground; and are of opiniou that they
ought not to confider themfelves as an appellate
court from the judgment of the arbitrators, and re-
verfe it, merely becaufe we differ in opinion from
them, on a doubtful queftion ; but ought to place
ourfelves in the: flate of a court applied to, to
grant a new trial, becaufe the verditt is contrary
to evidence; which ought to be granted only in
cafe of a plain deviation, and not in a doubtful
one, merely becaufe the court, if on the jury,
would have given a different verdi€t; fince that
would be to affume the province of the jury, whom
the law has appointed the triers. This rational dif-
tinétion between plain and doubtful cafes, is ob-
ferved in the books which juftify the courts in fet-
ting afide awards for miftaken principles: That
this was, atleaft, a doubt{ul queftion, is evinced, not
only by the number of counfel employed to difculs
it, but from the Englifh decifions on the fubject;
and on this ground we think the Diftri¢t Court did
mot err on this fecond point; at the fame time ob-
ferving, that ftating it as a doubtful cafe, cannot
be complained of by the appellant; fince, on the
merits, it is our prefent opinion, that the arbitra-
tors did not miflake the law. The judgment is,
therefore, affirmed with cofts, .
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"MILLS, agzinf BELL.

OHN MILLS5 as heir and devifee of Robert
o) Mills, filedd bill in the ngh Court of Chan-
cery againft Jofeph Bell as executor of Davic Belt,
and the executors of Robert Mills, ﬁatmg that
Robert Mills purchafed of David Bell, in his life-
time, two traétsof land, one of 210 acres, and the
other of 1co acres, for the fum of £ 5005 of which
220 had been paid, £120 were tendered atthe
time the fame fell due, and the payments of the r:{'-
idue Tufpended, until a title to the lands afoiefaid
{hould be made. Thata judgment was afterwards
recovered, by one Francis, againft Robert Milis,
for the 210 acre traét. That the defendant has
refufed to make the plaintiff a title for the other
trafl, or to com penfate him for the value of that
recovered. Thebill therefore pra}s for a convey-
ance of the 100 acre traft; reparation for the othcr‘,
and for general relief. '

The agreement, - which is referred in the bili,
after reciting the names of the parties, ftates that
¢« the faid David Bell hath fold, unto the faid,
¢ Mills, the two tradis of land, whmh he bought
« of Ro. Wylie and John Franccs, except a neck
“ of about 20 or 30 acres, of Wylie’s tract, which,
¢ faid Bell fold John Hall. Captain Bell agrees
¢ the land fold; to contain 300 acres. Robert Mills
¢ covenants to pay him £ 500 Virginia money for
¢ the {fame, 11 manner following, £ 100 immedi-
“« ately down; £ 60 next November; and £ 6o
¢ every year following, until the faid 500 is fully

¢“paid. Captain Bell promifes to make Robert
« Mills a fufficient title next November. They
¢ do hercby bind themfelves and heirs, unto each
“ other, in the penal fum of one thoufard pounds,
¢ ynder their hands and feals, this 20th of Febru~
“ary 1778.” '

The aniwer bf Bell ftates, that Robert Mills,
about the 15th of Juie 1781, offered him £ 6o



OF THE YEAR 1802

in paper monéey, as one of the inftallments, which,

not findinz any papers relutive to the fale of the
land, he deoclined taking, till he fhould be better
advifvd, That in December 1781, the _ plaintif
offered him £ 120, faying it was for two “other in-
ftallments then due; which the defendant propof-
ed toaccept, if he would pay the balance in fpecie,
but the plaintiit declined it, That the defendant af-
terwards, offered, if all the money was paid, ac-
cording to the fcale, to give his own bond for the
title of the whole lard, as he had reafon tn believe
he could purchafe the 220 acre tract of Francis;
but the piainuff faid he could not pay the whole
money, although he fhould never atk a title, until
he paid up the money, according to the inftall.
ments. 'Fhat the defendant has neveér refufed to
convey the 160 acre trad, if he could fettle as to
the other. ‘

A vatnels fays, that, in a conver{ation between
the pluintiff and defendant, the latter faid, if the
for*ner would pay the money, he thought he was
ftill able to make a title to the land ; and that the
plaintiff tendered the amount, in {pecie according
to Lhc feale,

Some other witneffes fpeak about the tenders &e.
and there are reccipts for four payments of f£€o
each.

The county court decreed a conveyance of the
100 acre tralt, and comuenfution for the tradt
which was recovered by Francis. From which
decree the defendants appealed to the Court of
Chancery, wiere, by confent of parties, the de-
cree was opened, the fuit retained, and ordered
to be profecuted as an original fuit. Whereupon
a new bill and anfwer were filed, and fome new
dépofitions taken, which did not materially alter
the cafe, The Court of Chancery upon the hear-
ing direéted an iffue to afcertain the value of the
the lands; and, upon the return of the verdi&t,
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affirmed the decree of the county coi;rt, 25 to the
conveyance of the {mall tradl, but reverfed it, as
to the refidue, and difmiffed the bill.- From which

‘decree of reverfal Mill’s appealed to this court.’

Cary for the appellant.  The plaintiff ought to
have a decree for the ninety acres, and damages
for the lofs of the 210 acres. That the payments
alually made, were in paper money; two other
inftallments tendered in that meduim; and the ba-,
lance offered according to the fcale,.only; are cir-
cumftances which will not affe€t the cafe: Be-
caufe the plaintiff performed his contraét through-
out ; for he ftipulated for the currency of the coun-
try, and therefore ought to have the benefit of the
contradt, on payment of that kind of money. In
this refpe&t it differs {from the cafe of White vs
Atkinson, 2 Wash. 9a; becaufe there the purchal-
er had wholly neglefted to perform the engage-
ments, on his part; which was the foundation of
the courts opinion in that cafe; for having failed |
to perform himfelf, the court could deny its aid,
unlefs upon equitable terms. But here no injuf-
tice will be done, as the appellant has not been
guilty of any negleét to the injury of the feller.
For the contraét was made, when paper money
was current, and it was current alfo, at the time
of payment, and of the tender: So that what he
contracted for, he aCtually received, and had ten-
dered to him. It therefore refembles the cafe of
Talliaferro vs Minor, 1 Call 524; in which the
difference, between peréormance and non perform-
ance by the purchafer, was diftin&ly admitted.
Ofcourfe, that cafe regulates this, unlefs the pur-
chafer having been a defendant and not a plaintiff,
there, may be {fuppofed to conftitute a difference.
But that circumftance ought not to alter the cafe,

if the plaintiff has fulfilled his contra&, without

any negligence, or fault; for having performed
the contract himself, he has a right to infift on
fulfilment by the vendor. Thedecree, therefore,
ought to have been founded on the paper money

W w.
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contraé, and, of courfe, damages, according to
the verdi& of thejury, onghtto have been allowed;
that is to fay, the go acres fhould have been de-
dacted at its value by the verdi€t, and the balance
of the verdi€t decreed, after a rebatement of the
pirchafe money, accurding to the feale.

WickuaMm contra. 'The cafe does not depend
on precedent, bnt upon immutable principles; for
a court of equity may retain, or difmifs bills, at
its difcretion ; and there is nothing which entitles
the plaintiff to favour, in the prefent cafe. It
does not appear that he has laid out money in im-

proveinents, or heen put to inconvenience in con=

fequence of the purchafe. Heafks firitlaw, and
therefore thould thew performance on his own part.
1¢ does notdo fo, however; for there was not on-
ly a failure to tender fome of the payments on the
day. but the bill aQuallythews a fufpenfion of pay-
ments, If the injury is compenfated for, at all,
it fhould be at the time for conveying the complete
title; and not at the time of the verdift. But
why fhould the piaintiff reccive damages, as he
was not to pav for the deficiency? In this view
of the cafe, the commiflioness report ought to be
correéted, having regard to the balance of the un-
paid purchafe money. 'l be cafe docs not refem-
ble Taliaferro vs Minor ; becaule, there, alt the
purchale meney, but the {hares of the purchafcrs,
was aflually paid; and the purchafers did not
come into equitv to afk a favour, fo as to enable
the court to lay them under terms; for they were
defendants to the caufe. :

CaiL in reply. With refpe to the damages,
the verdict affords the faireft rule; becaufe the
queftion, was, probably, more fully inveftigated, at
that time. But; if this be rejefted, the report of
the county court commiffioners, which is exprefl-
ly declared to be for the damages fuftained, and
therefore in the nature of a verdiét in an aflion
for breach of the contradt, ought to be taken as a
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Mills,  fneafure of the damage. There was no default ia
ws.  Mills as to his payments: Several were actually
Bell:  © nade, and two others tendered: And, ‘although
&=~ ;i dees not appear that the tender for the £6o due
in 1781 was made on the very day, yet that may
have arifen from the death of the feller, and the
delay in his executer to qualify; which is the more
prefumable, as no objetion appears to have been
made, on the ground of the failure to pay, a& that

day.’ ‘

Cur adv. vult.

: PENDLET ON Prefident delivered the refolu-
tion of the court as follows.

The foundation of this fuit is an agreement en«
tered into, in February 1478, between David
Eell and Robert Miils, both fince dead, by which
Bell agreed to fell to Miils, two traéls of land,
which he bought of Wyle and John Francis; which
be agreed f(hould contain three hundred acres, and
for which he was to make Mills a fufficient title
the next Nov. Mills was to pay £ 500 Virg. money,
& £ 1oo down, £60 the next Nov, & £60 every
year following, until the whole was paid. The
prompt payment was made, and fo were thofe of
Nov. following, and that of November 14%g, but
none of the fubfequeut payments were made. "Uhat
for the £ 60, payable November 1760. was ten-
dered, in June 1781, when the depreciation, ac-
cording to the {eale had increafed from 74 to 250,
and, in December 1781, that {60, and the 6o
for November 1781, were tendered; when either
the paper was called out of circulation, or which
is the fame thing, the fcale was at 1000 for
one. If the fubfequent payments had been made
in fpecie, Bell would have been made amends for
former difappointments; and there appears fome
reafon to fuppofe fuch was the intentron of the
parties, but it is not fo fufficiently proved asto be
the ground of a decrce. The depofitions prove
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ghe tender of the paper money, and two witnefles
fay that whilft the fuit of Francis vs Mills was de-
pending, in converfation, Jofeph Bell fard if Mills
would parade the money, he thought he was fill
able to make a title to ‘the land; and, after that
fuit was tried, Bell told Mills, the plamtlﬁ' that,
if he would comply with his uncle’s agreement,
he was willing to receive the money; uponwhich
Mills faid here is your money, agreeable to the
{cale, nyou will make me a title; Bell replied
you are going to take advantage of me, and hafti-
ly went out of the room ; upon which Mills puta
{um of {pecie into the hands of one of the witnel-
fes, who counted it, and found it fufficient todif-
charge the debt, accordmg to Mill’s report of the

amount, but the fum is not mentioned. 'I'his evi-

dence of a tender is too uncertain to enable the
court to fay that the non- payment was owmg to
the creditor, {o as to relieve the debtor under the
sth feion of the fca.lmg act. ~ And, upon the
whole, the contra& is to be adjufted accordmg to
the 2d {ech. of that aét. It appears that Bell had not
paid for the land purchafed of Francis, nor obtained
a conveyance; that Francis, by eje&mcnt recover-
ed 210 acres of the 300 {old to Mills, who retained
only go acres; and that eventhis was not convey-
ed to him by Bell. Upon which the plain:iff; ne-
phew and heir of Robert Mills, in 178Q, commencs
ed this fuit againft Jofeph and Florence Bell exe-
ciitors of David Bell, and William Bell his heir, at
law, to have a conveyance of the land, and an in-
demnification for all loffes {uftained, or to be fuf-
tained in confequence of the breaches of the agree-
ment, on the part of Bell: Jofeph Bell alone an-
fwers the bill, which is taken for confefled as to
Wm: Bell, the heir at law; a replication is filed,
and the depofitions of witnefles taken: Upon the
hearing, a decree is made, that William Bell the
heir fhould convey to Mills the go acres, and that
the executor of David Bell fhould pay to Mills
what {hould be recovered for the melne profits of
the 210 acres upon a {uit then depending; and
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commifliouers were then appointed to value the 210
acres recovered, & to enquire what injury Mills had
fuftained, from the reduced value of the remaining
goacres. The commiflieners having reported that
the value of the lands recovered, and the damages,
were £ 185: The court decreed, that Bell’s execu-
tors{hould pay the fame, and that the caufe thould be
continued, till the aétion for the mefne profits was
determined; whichtheyafterwards {ay was decid-
ed by a verdi€t for Francis for £6 and cofts: And
their final decree is, that the heir convey the go
acres, and the executors.pay the £185, the £6
for mefne profits, and £ 9 9 6 for cofts; and, allo,
the cofts of fuit. On an appeal to the High Court
of Chancery, by confent of parties, the fuit was
retained, to be profecuted as an original fuit: A
new bill and anfwer of Jofeph Bell were, filed,
and feveral witneffes examined; which do not
feem to change the cafe materially, from what it
was, in the county court, The Chancellor dire&-
ed an iffue, to be made up, and tried in the Dif-
triét Court of Staunton, to alcertain the value of
the lands, mentioned in the avti.les of agreement:
The jury’s verdict upon tost iffue s, *¢ that the
whole lard is worth £4:4 1o, the go acres worth
6 dollars an acre, and the 2.0 worth 7% dollars
an acre.” On the hearing, the Chancellor affirm-
ed the decree for the conveyance of the go acres,
but reverfed it as to the refidue, and difiniffed the
the bills, with cofls in that court. He afterwards
reverfed this decree, on a new argument, from
which there 1s an appeal to this court. The firft
point which prefents itfelf to the confideration of
the court is, by what ratio the compenfation tobe
made to Mills for the land evi€led, is to be adjuft-
ed? Whether the value of them at the time of
evittion, or at the time the purchafe was made?
The former would be the rule, if a conveyauce
had been made withwarranty: fince the purchaf-
er is entitled on the covenant to the increafed va-

1ue of the eftate, as well as for any improvements

he may have made on it. But when, asin this
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cafe; the contra® is executory, a court of gquity
will adjuft it upon principles of equity according
to the circuinftances : And fince Mills appears
to have been faulty in his payments, which, ifre-
gularly made, might have prevented the lofs, it
_ought to be adjufted by proportioning the lofs to
the value of the whole purchafe money, for the
whole land. A rule which does not appear to
have been obferved in either of the courts below.
In the county court they gave the prefent value of
the land loft, and that without even dedufling
the balance of the purchafe money; and the Chan-
cellor-has diffmiffed the bill as to the compenfati-
on, without allowing Mills for the money over-
paid for the go acres, or his cofts in defending
the fuits by Francis.

This court having fixed the rule of compen{ati-
on, and that the contract is fubjeét to the legal
fcale, proceeded to adjuft the difpute between the
parties, in this manner: The 500 purchafe
money reduced at 5 for 1 is £ 100; the proporti-
on of 210 acres loft fo reduced is "£70, leaving
£ 30 {pecie to be paid for the goacres. Mills paid
£220; which, reduced by the fame fcale, is £44;
fo that he overpaid £i14, in November 1779;
which he is certainly intitled to recover, with in-
tereft. ‘I'he mefne profits and cofts are rejeéted,
becaufe he received the profits himfelf, and thould
have-paid them, without fuit. The damages for
his difappointment are alfo reje®ed; becaufe, if
he had been punétual in his payments, the title of
Francis might have been purchafed in, and a lofs
prevented, Therefare the decree of diffmiflion
ought to be reverfed withcofts, and a decree enter-
ed for Mills for /28 (being the £ 14, & intereft for
20 years;) and the decree, as to the conveyance
of the go acres, affirmed. The cofts, in both
courts, in chancery to be borne equally by the par-
ties.
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The decrée was as follows :

“ The court is of opinion, that the purchale
money, agreed to be paid by Robert Mills, for
the lands in the proceedings mentioned, ought
to be reduced to {pecie according to the legal
{cale at the time of the contraél, fince none other
appears to have been contemplated by the par-
ties at the time, and that, as the contract re- .
mained executory at the time the appellant was
“ evited of ‘part of the land, fince it is probable
that the title of Francis might have been pur-
‘ chafed in, and the difpute avoided, if Robert
¢ Mills, or the appeilant had been punttual in
¢ their paymerts, the compenfation to the appel-
¢ Jaat for the loft land ought to be adjufted accord-
““ing to the value at the time of the agreement,
“ of which there i1s no evidence, except the cond .
¢ fideration agreed to be paid, which therefore
“ ought to be the rule; and that proportioned ac-
“cording to the quantities of the lands loft and
¢ {aved, which allots to the land loft feventy
“ pounds. fpecie, and to the ninety 2cres faved,
¢« thirty pounds, and the appellant having paid two
« hundred and twenty pounds, which reduced
<« amounts to forty four pounds {pecie, by which
<« fourteen pounds are overpaid for the, ninety
¢« acres, that fum, with intereft, ought to have
<« been decreed to the appellant, and the deciee
¢ of the High Court of Chancery is erroneous in
¢ difmiffing the appellants bill as to that claim
¢« with cofts:  The claim of the appellant for the
¢« mefne profits recovered by Francis is rcjeed,
¢ becaufe thofe profits were received by the appel-
¢«lant himfe!f, and he ought to have paid them
¢ without fuit. Nor is he entitled to damages for
¢ difappointment in the lofs of the land recovered,
¢ fince 1t probably was occafioned by his own de-
¢ fault; and that thereis no erroriu the refidue of
¢ the faid decrees Therefore it is decreed. and
“ ordered, that fo much thereof as refpeéts the
¢ conveyanceofthe ninety acres ofland be affirm-
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¢ ed; and that the refidue'be reverfed: Ard this
<« court proceeding to make fuch decree, as to the
¢ refidue {o reveried, as the High Court of Chan-
“ cery fhould have pronounced. It is further
‘- decreed and ordered ‘that the executors of the
“ {2id David Bell, out of his eftate in their hands
“ to be adminiftered, pay to the appellant the
¢ aferefaid fum of fourteen pounds, with intcre{l’c
¢ thereon for twenty vears, and that the cofts in
“ the county court and the faid High Court of
“ Chancery, be equally borne by the parties.”

" TINSLEY,
agamft
ANDERSON.

TELSON ANDERSON brought a fuit in the
' High Court of Chancery, agamnft various
‘perions having mortgages from Richard Anderfon
upon lands, flaves, and perfonal property. , The
bill charges, that the faid Richard Anderfon hath
incumbered his whole eftate to the defendants ;
that the property in mortgage, is more than {ufs
ficient to pay the debts due the mortgages, and
praying that.the fame may be fold, the mortgages
paid, and that out of the halance a fum for which
the plaintiffis bound, as fecurity for the faid Ri-
chard Anderfon, may be paid, the plaintiff being
unable to obtain redrefs any other way.

The anfwer of Richard Anderfon, filed Sep-
tember, 1796, ftates, that it will be highly ruin-
ous to him, if, in order to pay the plainuff, the
mortgage property fhould be fold for fatisfaction
of fo many debts at once. That he has a reafona-
ble expedlation of raifing the money, before the
next year’s crop is finifhed, and is defirous that
the plaintiff thould be paid by a fale at that time,
if not paid before.
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~ Several other creditors filed bllls, and were ad-
mltted parues plaintiffs.

The debts confifted of mortgages, JudO’ments,
(fome of which hud been fatisfied out of the effeéls,
of the fecurities thereto, but thofe fecurities had
never been repaid by Anderfon,) bonds, and open
accounts,

In March'1797, the Court of Chancery decreed
a fale, ‘and, in March 1799, ordered the proceeds
to be apphed firft to difcharge the mortgages, and
]udgments according to priority, and the refidue
among the other crediters proportionally, and the
commiflioner was ordered to take an account. In
March 1800, the diftribution was ordered to be
carried into effedt. And thereupon Tinfley ap-

pealed to this court.

WickuaMm forthe appellant, TFhree objeftions
to the decree occurin this cafe. 1. That the re-
port is mot certain enough to enable the commif-
ficners to proceed. 2. That as there are feparate
mortgages, and {pectfic liens, they ought to be
confidered feparately, and not blended together;
but each lien ought to be fatisfied according to its
date. Therefore the commiffioner ought to have
reported the date of each judgment and mortgage.
3 That fecurities are {uffered to take preference
of fpecific liens.- Thus Woodfon, without any
lien, is prefered to judgment creditors; although
it was decided, in Eppes vs Randolph, 2 Call, 125
that an expired judgment conftituted no lien; and
although the conteft, here, was not between the
debtor and the creditor, only, but between the
latter and other creditors having equal equity: In

*which cafe, they ought to be permitted to retain

their legal advantages. Of courfe Tinfley hav-
ing a legal right, ouwht to take preference in the
dlﬁrlbutlon

DuvaLr contra. There is no impropriety " in
the direCtion, for the firft mortgage is to Ander-
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fon; " and of courfe, according to the appellants
own principles, itought to be preferred. The fe-
curity, having paid off the judgment, ought to- be
{ubftituted in the room-of the creditor, and to take
hLis preference.

Cur. adv. vult.
PENDLETON Prefident. The court doubt

whether judgment, creditors, or fureties, who are
to be placed in their situation, are to be paid by
prioricy, or rateably out ofthe generalfund? But
they doubt alto on a more important queftion,
whether in this cale, where equity is applied to,
to diftibute the funds of a living debtor, the legal
preference of debts according to dlgmty, in diftrie
buting legal affets of the dead,  ought to give the
rule, or that of chancery in the diftribution ofequi-
table affes ?

‘On thefe points we wifh to hear counfel.

WickrAM. They are not to be confidered as
equitable aflets; but as property generally, fub-
je@ to legal confequences. Therefore the firfk
mortgages are to have preference over "all other

claims, and the judgments next; even againt fub--

fequent mortgages. Of]udgment creditors thofe
priorin time have the preference where they can
fue Elegits; but where they cannot, they are to
be poftponed to thofe who can. Eppesvs Randolph
2 Coll, 1a5. After thefe two glailes are {atisfied,
bond md all other creditots, without liens, are to
be paid pro rata, 1 Pow. morig. 163. The mort-
gages not recorded, fall within the latter clafs;
becaufe, againft cred‘itozs, they are void as mort-
gages. With refpe&t to the fecurities, they will
bave the advantage where the mortzages and judg-

ments remaining unfatisfied; but not where they"

have been difcharged. Several of the creditors
are defendants, and are not atking any favour of

the court; they therefore cannot be bereft of any
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legal advantage whic’h they may have.

DuvaLr., Where the bond creditor comes ag-
plamuff to afk equity, he willbe poﬂponed to mort-
‘gages, and judgments; becaufe he has no llen, 2
Vern. 525. The fecurities are to ftand in the’
room of the 1udgment creditors, and to have the
fame liens, as tney might compel an affignment of
the judgments, 2 Vern. 608. Eppc.s vs Ran-
dolpby 2 Cally 125, -

Wicknam., The difference between this cafe,
and that of Eppes vs Randglph is, that in this,

fome of the judgments have been completely fatis-

fied; butin that, thé bond was not difcharged;

“for there was only a decree in chancery, which
had not been fully paid: So that Randolph’s re-

prefentatives might have been fued upon the bond
itfelf.

Per.Cur, 'The courtis of opinion, that the de-
cree aforefaid is erroneous in this, that it direlts
the commiflioners of fale to aflcm bonds to fuch

fcredxtors who had incumbrances upon the lands by

mortgages, and crediters by judzments allowing
prior fatisfallion to prior demands, leaving to the
faid commiffioners the power of judging what was
the force of the different incumbrances, and their
operation upon the different funds, which fhould
have been decided by the court, and {pecific fums
decreed to each claimant to be paid out of his appro-
priate fund; thatthe claims ov ghttobe adjuftedupon
the following principles, thatis to {ay: “The mort-
gage to William Anderfon is.legally proved; but
he appearing to be fully indemunified, except as to
twenty fhillings, that fum together wnh the mo-
ney paid by John Woodfon, another fecurity, to
Charles T hompfon in part of his judgment, ought
to be firft paid out of the money for which the
land conveyed by the faid deed was fold; and the
refidue of that fale to go into the general fund.
That the mortgage to John Fox being for perfon-
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als only, is of no confequence, but he isto be con-
fidered as in the place of William Johnfton, who
isa creditor by judgments. All the other convey-

ances ftated in the record, not being proved and
‘recorded according to law, are void as to credit-
ors, and thofe meant to be benefited thereby are
to be confidered as fpecialty creditors atlarge, ex-
cept where they have judgments {o as to bearran-
ged in that clafs. That all the creditors by judg-
ment or decrees, ought to be paid out of the gene-
ral fund, according to the priority of recovery,
with this refervation, that when a prior creditor
thall not have received his money of fecurities, or
fued out execution on his judgment within a year,
he fhall yield priority to fubfequent judgments, on
which executions fhall have been fo iffued, or the
money received of fecurities. In both inﬁances
of the money paid by fecurities, as well as in all
other inftances, fecurities ought to be placed in
the fituation of the creditors they fhall have paid,
or be bound to pay. That the remaining funds, if
any, fhall be diftributed, pro rata, among the
feveral creditors who have nolien upon the lands.

And that the bond to Dorothy Johnfton, appear-
ing to be dated above twenty years before it was
exhibited, is to be prefumed paid, and rejected,

unlefs William Johniton, having notice, fhall give
to the faid Court of Chancery, fatisfaétory reafons
to avoid the {aid prefumption. The decree there-
fore is to be rever{ed, and the court proceeding to
make fuch decree as the High Court of Chancery
ought to have pronounced: Decrees, that the faid
Court of Chancery, after havmg direéted a commif-
fioner to ftate the feveral claims of the parties, ac-
cording to the principles of this decree, do dire&t
- {pecific fums to be paid to each claimant, and that
the cofts in the faid court be firft paid out of the
genegal fund.
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YERBY aganfi YERBY.

ARY YERBY and William Yerby children

“of George Yerby, filed a bill in the High
Court of Chancery againft the adminiftrator and
devifees of the faid George Yerby, ftating, that
the faid George Yerby in May 1790, “being « wi-
dower with fix children, intermarried with Rliza-
beth Ruft, by whom he had iflue the plaintiffs,—
F'hat he had promifed before his fecond murriage,
that his children by his Jaft wife fhould be as well
previded for as thofe by the firft, That after the
death of the fecond wife he had faid that he had a
will by him made in 1785, which he would alter
as focn as he was fufliciently recovered, as it pro-
vided for a dead child, and made no provifion for
the plairtiffs., That he died, however, without
altering the faid will, which has been admitted to
record in Richmond county court; and that judg-
ment was affirmed by the Diftriét Court. That
the faid will difpofes of his whole eftate; {o that
the plaintiffs are left without a fhilling, if the faid
will fhouid ftand: But the plaintiffs are advifed
that the fecond marriage and birth of the plaintiffs
was arevocation thereof; efpecially under the equi-
ty of the act of Aflembly, which directs that a. will
made when the teftator had no child & which doesnot
provide foran after born, or pofthumous child, fhall
be void as againft{fuch child, who fhall be entitled to
a diftributive fhare of the teftators eftate.* The
bill therefore prays that the plaintiffs may be
admitted to fuch fhare, and for general relief.

The anfwer does not admit any marriage agree-
ment, - T he adminiftrator who is the teftators el-
deft fon, fays that he prefled his father on his death
bed to alter his will and provide for the plaintiffs;
but it was never done.

. . L3
There is an attempt to prove a marriage con-
tradl for the benefit of the iffue by the lat mar-

% Acls of 1782, and 1792.
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riage, but the evidence is not {ufficient to eftablifh
it. A witnefs, however, fays, that he propofed
to the teftator in his laft illnefs to alter his will,
and provide for the plaintiffs; but he refufed, fay-
ing, that he wifhed fome aliterations, and that
when he got well he would have them made.
That. he appeared much dittrefled, and wifhed
to evade the converfation. ) '

The Court of Chancery difmiffed the bill upon
a hearing; and the plaintiffs appealed to this court.

WarpEn for the appellant. The will was re-
voked by the fecond marriage and birth of a child,
Pow. Dev. 554. The firft marriage and children
will make no difference; becaufe the father was
equally bound to provide for the iffue of the laft,
as for thofe of the firft marriage; and the prefump-
tion is that he equaily intended it.

WickHAM contra. 'The Court of Chancery had
no jurifdi¢tion; for the judgments of the county
and Diftri&t Courts were conclufive: And if the
plaintiff wifhed to have litigated the queftion raif-
ed by the bill, he ought to have done it in the law
courts, and not reforted to a Court of Equity.—
Of courfe the bill was rightly difmiffed for the
want of jurifdiftion, even if the appellants were
right upon the merits. But the decree is right
upon the merits alfo; for there was no revocation.
Hardfhip is out of the queftion. The 2 of Affem-
bly only provides for pofthumous children, and not
for thofe born in the lifetime of the teftator.—
Revocation is not prefumed for the benefit of the
wife, who is provided for by law, but of the children.
Of courfe it is but the common cafe of a man,
who having children, makes a will, then has other
children, and afterwards dies without altering his
will~" In which cafe the fubfequent children are al-
ways difinherited. The act of Aflembiy goes further
than the Englith law, which only comprehends the
firft claufe of our adt, andleaves implied reyocati-
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ons open : whereas the aét of Affembly takes them
up, and provides for fuch as the Legiflature in-
tended thould annul the will; and therefore ng
other ought to have thateffect. Befides it appears
by the teftimony, that the teitator when upon bis
death bed, knew of the will, and did not alterit:
which rebuts the ground of revocation altogether.

~ WaARDEN in reply. The a& of Affembly exprefl-
ly gives the right of reforting to a Court of Equity
to litigate the will, after it has been proved in the
courts of law: which neceffarily gives jurifdiction

to thé Chancery: Befides there is no plea.to the

jurifdi®ion; and of courfe i-.is now too late to ex-
cept upon that ground. The teftator declared up-
on his death bed that he would alter his will;
which aids the implication. There is nothing in
the act of Affembly which operates againft an’im-
plied revocation like tiis, for it has {aid nothing
about it, and therefore it ftands as it did before
the adl- :

Cur. adv. vult.

ROANE Judge. This is a bill brought by the-
fecond children of Mr G. Yerby againit his admini-
firator, praying that a will made by him in fa-
vour of his firft children, prior to his lafl marriage,
may be confidered as reveked, or that they may
be let into a fhare of his eftate, under the equity
of the third feftion of the aét of Aflembly, con-
cerning wills &c. Rev. Cod. 168.

The will contains a difpofition of his whole ef-
tate to his firft children, and the prefent plaintiffs
are wholly unprovided for.

It is alledged, but not thewn, that this will was
made by Mr. Yerby, when a widower: ButIdo
not know, that it is material whether he were {o,
or was then married to his firft wife. Moft of the
cafes on this head are of wills made during-cemiba-

cy: Butthe cafe of Cbrissopber vs Chrissopber,
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4 Bur. 2182, was of a will made in the litetime of
a former wife: She however died without iffue,
and the will was, I prefume, of courfe in favour
of a ftranger. In the event, however, of this
teftator having been a widower, when his will was
made, it is evident thata greater change of his
fituation had intervened between the time of its
date, and his death, than under a contrary fuppo-
fition; and it is the alteration of fituation only,
which, in cafes like the prefent, gives ground to
prefume a revocation. I cannot alfo, at prefent,
{ee a reafon for prefuming a revocation in favour
of the children of an intervening mother, which
does nct equally hold in favour of thofe of 2 con-
temporaneous one.

This cafe may be confidered, 1. As on the ge-
neral queftion juft ftated. 2. As dffeCted by the
tetimony in the caufe.

Un the general queftion, I'have found no decie
fions in favour of a revocation, except where there
was a difpofition of the whole property, and none
except where the difpofition was to others than
children of the teftator. If the cafe flated by Lord
Nottingham in Wingfield vs Combs, 2 Cb. cas. 16,
be confidered as being of a contrary kind, I reply
that the principle of that case has been often fince
overruled, and that that cafle would not be fub-
fcribed to at this day.

As to the firft requifite above mentioned, our

will comes fully up toit; for hereis a total difpo-'

fition. The fecond requires fome confideration,

If a man ftanding in a ftate of celibacy, or being

married has no children, bequeaths his eftate to
thofe who have no natural or moral claim upon him,
and afterwards contracls a new relation, which
procduces thofe who have the ftrongeft, of all hu
man claims upon him for prote€lion and-afliftance,
in the abfence of all teftimony relative t0 inteatis
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on, we muft prefurge, in honour of the human cha-
racter, and in conformity to the juft idea, that no
man intends to rebel againft the ftrongeftmoral and
natural duties, that the teftator had forgotten the
exiftence of the inftrument, or had fuppofed it
nullified by the pofterior chinge in his fituation,
‘We muft not readily admit a prefumption fo out. -
ragéous againft every thingjuft and proper; fo mi.
litant againft the feelings of human nature, as that
a parent would, in favour of firangers, difinherit
his whole offspring. By firangers I here mean
perfons other than children of the teftator. What.
ever good reafoas may exift with a parent for pre-
termitting particular children, it is an unreafona-
ble prefumption, that the whole of a mans progeny
has incutred his wrath and difpleafure. But this ex-
treme cafe is widely different from that before us.
Six out of eight of the teftators children are pro-
vided for: Strangers are not prefered to his own
offspring: It is, at moft, only a particular dif-
herifon: "Andifthefe children hadbeen the chil-
dren of the fame mother, this fuit would not been
brought. Yet it is not eafy to difcern that sheir
elaims on their father are lefs ftrong than thofe of
the prefent plaintiffs, '

But however this queftion may be as a general
one, the idea of revocation is rebutted in the pre.
fent cafe,

So far from this inftrument being confidered by
the teftator as revoked, as being no will, it was
“confidered by him as a fubfifting will; but one, in-
deed, whichhe intended afterwavds to alier. Abner
Dobyns proves this. A reference toa will as a
fubfifting one rebuts the prefumption of revocati-
on. Brady vs Cubet, Dougl: 31. Andan expref-
fion of intention to revoke a will i futuro, dees
not revoke the will, unlefs the alteration be
made. Pow. Dev. §534. Much lefs will an inten.
tion to alter a will be preflumed to revoke it.

X x.
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I¢is alfo in oppifition to the prulumption of re-
cation, that the devifor declared that his firl
children fhould not be injured by his fecond rmar-
riage, and that he intended the land he lived on,
even after the birth of his lad c]mld for the fons
of his firlt marriage: Borh thefe intentions would
be contravened by a decifion in favour of revoca-
iion.

It was argued, by Mr. Wickham, that a court

of equity bad not, and that the court of probate.

only had, the power to decide on queftions of im~
plied revocations. He differs much from a re{'pec-
table Judge of the general court, who decided in
the cafe of Vr’/’zlcox vs Rootes, Lhat a courtof pro=
bat had nothing to with queftions of the kind. ‘ihat

judgment was reverfed in this court; but there is -

nothing in the decifion here. conveyinganidea, that
the power belonged to the courts of probat, in ex-
clufion of other courts. Mr. Wickham’s ideaisalfo
confronted by the 11thfection of the a& “concern-
ing wills &c.” authorifing a procedure in Chance-
ry, within feven years, to conteft the validity of
awill

Mr. Wickham alfo fuppofed that the ground of .

implied revocations was narrowed down, fo far as
to fhut out the prefent cafe, by the f{pecification
of two cafes, of total and particular revocation,
provéd for by the 3d fe€lion of the fame adt. As
this caule is in Mr. Wickham’s favour upon the
merits, I have not confidered, nor.thall I {ay far-
ther than is inferable from this opinion, whether
the gronnd of 1mphed revocation taken by the aét
be narrnwerthan that, which before exifted, But
if it be fo, it feems to me at prefent, that if the
{trong negative words of that claufe interdifting
revocations otherwife than purfuant to the aét do
not extend to implied revocations, neither can

the particularaflirmative declarations thereof going
to cafes not comiug up to the general doéirine, or

only inferted through abundant caution.
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But the plaintiffs fay they come within the equi-
ty of the third claufe concerning wills &c. That
claufe has two members. The firlt is, that ifa
teftator having no child living fhall make a will,
not mentioning, or providing for children, which
he might have, if atthe time of his death, he leave
a child, or his wife ensient of a ehild, which fhall
be born, fuch wiil fhall have no effe€t during the
life of fuch after born child, and fhall be void un-
Yefs the child dic without having been married, or
before attaining twenty one. This provifion ftands
on the fame ground with the general do€trine, au-
tnorizing implied revocations, which I have juft.
ftated: It mukes fome alterations indeed as to
the effed of the will in relation to the after born
childs mirrying or coming of age ; but it ouly con.

wtemplates a café of a difpofition to firangers; for

it only applies to cafes of teftators having no chil-
dren living at the date of the will. It confequent.
1y only eltablifhes a revocation, where there is a
total difherifon in favour of ftrangers, of all the
teltators progeny.

In thefe important refpefts our cafe differs from
that, provided for by that member of the claufe,
and does not come withia the reafon upon which
it is fcunded.

The latter member of the claufe relates to poft-
I imous pretermitted children, and gives them a
p-ovifion, which it is prefumed the father would
bave done, could he have forfeen their future ex-
ptence. The reafon and equity of this provifion
¢es not extend to our cafe, where the plaintifis
were living in the teflators lifetime.

Under thefe impreffions I think the decree of
difmiffion ought to be affirmed..

FLEMING Judge. The important queftion is,
whether the fecond marriage and birth of children
by it revoked the will of 17852 ‘{'hat marriage
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and the birth of a child are a revocation, was, at
firft, confidered as applying to perfonal eftate on-
ly; they werc however, atlength, fettled to be
equally applicable to real. 4 Bu/r. 2171, Pow.
Dev. 555; but as 2 prefumptive revocation only,
liable to be rebutted by expreflions in the will, cr by
circumitances. 1 Lord Raym 441, Dougl. 313
And, in the prefent cafe, there is abundant evi-
dence that the teftator, when about to marry the
fecond time, declared that it fhould not prejudice
his children by the former marriage; and, even
after the birth of a fon by the laft wife, he was
beard to fay he did not intend him any land, but
would give him an education, and bind him to fea,
or fome ufeful trade. Thefe circumftarces repel
the idea of a revocation even upon the p’rinciples
of the Englifh law: And, under the aét of Aflembly
which requires actual defiudi -1 of the will, or'a
revocation in writing, the appellants can have no
relief; for they come within neither of the excep-
tions: Not within that whici: declares that no
will, made when the teftator bad no cbild living,
ihall be effetual during the life of an after born
child; becaufe the teftator had children living
when his will was made: Nor within that relas
tive to pofthumous children; becaufe the appel-
lants were not fuch. Of courfe there is nothing
to fave them from the general operatioa of the law.
¥or although the teftator is {aid to have declared,

in his laft illnefs, an intention, if he recovered,

to make alterations in his wil], they were not ex-
prefled, or reduced to writing, and therefore can
Bave no mannagof efflet. Confequently there be-
ing nothingto impe:ch the will, the Chancellordid
r.ght in difmifling the'biil, and his decree ought to
be «/firmed.

CARRINGTON Iudge. I recolle® two cafes

upon the fubje¢ -of implied revocations: ‘the

firlt was the will ofan old man who had never mar-

ricd, but who afterwards marrying and having

children, tie general court adjudged it a revoca= ~
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The other was the will of Mr. Wilcox,
who had no children at the time of making ir, but
afterwards married and had iffue; which this court
decided revoked the will, 1 Wash, 140. The
prefent cafe, however, is like neither of them;
for the teftator here had children at the time of
making his will ; and therefore the appellants are
not entitled upon the ground of thofe decifions. But
even in cafes where the teftator has no chijldren
at the time of making his will, the prefumption
may be rebutted by circumftances: And here the

teftator fpoke of his will in his laft illnefs, and de-

clared an intention to make alterations, butmani- -
Added to which
he had before f{aid that he did not mean to give

‘the complainants any part of his eftate, but to

educate them, and bind the fon to fea, or toa
trade. Thefe circumftances defiroy the prefump-
tion; and, as the appellants do not come within the
exceptionsinthe aét of Aflembly, I think the decree
is right, and ought to be affirmed. h

LYONS Judge, Concurred that the decree
fhould be affirmed. '

*

HILL,
against
BURROW,

,IN ejeCtment brought by Hill againft Burrow,
for a tra& of land, the jury found a{pecial ver-
diét ftating, That Richard Hill ggade his will g
the 3 of O€t. 1774, whereby he devifed, the lands 1n
the declaration mentioned; as follows, “ I give
¢ and devife to my fon Thomas Hill, all my lands
¢ on the north fide of Nottoway river, in Suffex
‘ county, to him his heirs and affigns forever, as
¢ alfo my lands in Brunfwick county, to- him and
¢ his heirs forever; but 7n case my. son Thomas

aét of Affembly for docking entails, '
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s Hill, dies witbout a lawful beiv, my will and
‘¢ defire is, that the traét of land, in Brunfwick
“ county only, Thould defcend to my fon Richard
“ Hill & his heirs forever.” That the teftator died
in the year 1775, That Thomas Hill entered on
the lands; and, in February 1779, conveyed them
to Wilburne. That the {aid Thomas Hill died in
1795, without baving been married, andleaving at
the time of bis death no lawfully begotten child, or
children. 1 hat the plaintiffs are the heirs of the
faid Richard Hill the younger, the devilee, in the
faid recited claufe of the will, mentioned. That
the defendant holds under the faid William Wil.
burhe. The Diftriét Court gave judgment for the
defendant; and the plaintiffs appealed to tlhis courte

G. K. TayLor for the appellant. The quefti-
on is, whether the devife over, was good, and
took eftedt, upon the death of the firft devifee with-
out iffue? The words, & lewful beir, confine
the contingency to the time of the death of the firfk
devifee ; which is a realonable period, and within
the rules concerning executory devifes. Thelaw
has undergone a confiderable change upon {ubjects
of this kind. After the {tatute of fden. 8, con=
cerning wills, the judges, for the fake of alien-
ation, ufually inclined to conftrue the bequeft
to be an entail, inftead ofan executory devife; but,
not having the {fame motive for it in perfonals,
they foon eftablithed a different rule, with regard
to them. Fearne, new edit: 182; and therefore
in Pinburyvs Elcan,® Atkinson vs Hutchinson,®
and various other cafes, the flightelt expreflions,

as the word leqving &c. were held fuficient to

confine the devife to a period which the law would
endure, notwiftanding the old do€trine that there
could be no limatation over of a chattle, aftera
precedent gift of it for life, The fame dotrine
was recognized and fupported in Dunn vs Bray,
1 Call 328. Itis true that for a long time a dif-
tin€tion prevailed between cafcs where the words
were applied to perfonal eftate, and where they
* P Wms.
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were applied to lands: In the firft the limitati..
on over would be fupported, but not in the laft.
Forth vs Chapman,®* & Hughes vs Sayer. ¥ This
diftinétion however is now exploded ; and, at this
day, the fame conftruétion prevails, whether the
words relate to lands, or perfonal eftate. Porter
vs Bradley, 3 Term rep. 143, Roe vs Feffrey, 7
Term rep 589. Thele cafes prove that the doc-
trine is clearly fo in England: and there is the
fame reafon for it in this country: Perhaps the
reafon is even ftronger for it here than there; be-
caufe, there, the entail fupports the devile, and
effe€luates the intent to a degree throughout, in-
afmuch as the remainder willbe good after the entail
is fpent, but here, if it be not taken as an execu-
tory devife, the remainder fails altogether. There
is, in reafon, no diftinétion between dying with-
out'a lawful beir, and dying withous leaving alaw-
Jul beir: Butthe cafes jult read fhew, clearly,
that, in the latter cafe, the limitation would
be good; and therefore it is {o in the former.
The words in the prefent cafe are equivalent to
dying without a child. For the limitation is to
Richard Hill the brother; fo that Thomas could
never die without an heir, whillt Richard or his .
defcendants were living. This proves that an beir
of the body, that is, « child, was clearly meant.
Wh.ch brings it within the influence of Higgin-
botham vs Rucber, 2 Call, 313. The cafe is hot
frronger than that of Brewer vs Opie, 1 Call, 212;
for there the words were lawful beir, only; which
were more indefinite than the expreflion made ufe
of here; as that {feems to tie it up to an individual
who had come into exiftence at the time of the
dearh of the firlt devifee. The fame kind of ex
preflion is ufed in the fucceeding claufe, relativeto
the devife of the flaves; in which all the cafes agree
that the limitation overis clearly good; and there-
fore it is fair to infer that the teftator meant the

fame thing, withregard to the devife of the lands,

¥ P W'm;._
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RoBerTson contre. The devife, according to
the exifting law at the time of making the will,
created an eitate tail clearly, The authorities in
fupport of this pofition are numerous; but I fhall
content myfelf with refering the court to a few
diftinét examples.  Fearn, oldedit: 322, 350, 170,
1 Wash. 71.  Thefe cafes appear to me to eftablifh
the doftrine, uniformly. to be, that a limitation
upon a general dying without an heir, which is
the tame as dying witbout beirs, creates an efs
tatetail:  And of courfe Thomas Hill the firft dea
vifee, here, only took an eftate tail:  \Which, by
the operation of the at of 1776, for docking ine
tails, was turned into a fee fimple, and the re=
maider to Richard deftroyed. Carzer vs Tyler, 1
Call, 165. 'I'he cafes cited in oppofition tu this
dotrine, do not impeachit. The paffage quoted
from 2 Fearne, 182, related to perfonal eftate on-
ly, and confequently does not apply: Befides there
were reftri€tive words in that cafe; which tied
up the devife to a reafonable period. In Porzer
vs Bradly, 3 Term rep. 143, the word leaving,
had the lame effett. Roe vs feffry, 7 Term rep.
589, differs eflentially, from this, in many cir-
cumftances; particularly the word leave was deci-
five. The cafes of Higginbotham vs Rucker, 2
Call, and Brewer vs Opie, 1 Call, are not like
thac before the court; and therefore afford no ar«
gument in favour of the appellant. It is not true
that the fame words appplied to real and perfonal
property will receive the {ame conftruétion ; for
the contrary has been expreflly held. Forzd vs
Chapman. Vms. 667. The judgment is therefore
right; and ought to be affirmed.

HAY in reply. Cafes upon wills are not mate.
rial, unlefs precifely fimilar. 1 /#2sb, 103:  And
in the prefent cafe, I may fairly fay, in the lan.
guage of Judge Buller, 1 Term rep. 325, ““no-
thing can raife a doubt, about the conﬁ:ru&ion,
except overwhelming it with z multitude of cafes.”

I thall therefore confider the cafe upon principle,
only: And my firlt propofition is, that the inten-

345
Hill,

us.
Buirow,



246
Hill,
US.
Burrow
b

OCTOBER TERM

tion of the teftator is alone to be confulted, and
will be carried into efle€t, unlefls he wifhes to cre-
ate an eftate, or to annex a condition, whichcan-
not legally exzidt. 1 Wash. IO'I., 2 Black. com. 381
x Term rep. 507 Here the intention is clear, e¢-
ven be)ond coutroverfy ; for it is not controvert-
ed. I he teftator intended to make a provifion for
Thomas and his family, but if he had nochild then
to give his eitate to Richard: 1 Wis. 565; where
the expreflion is not ftronger, than in the cafe be’
fore the court. This intention of the teftator
may be carried into effeé, without violating any -
ptinciple of public policy, or creating an eiiate
forbidden by law. .And therefore it ought to be
done. The fecond propofition which I affume is,
that where words in a deed or will are fufcepti-
ble of two conftrutiens, that fhall be preferred,
which tends, to make it good. 3W'ms. 360, Ad-
niit then, that the words *¢ if my fon Thomas dies.
without a lawful heir ” are {fulceptible of two cons
ftruétions, one an immediate, the other a future
failure of iflue, the firftought to be preferred; be-
caufe, under that conftrudlion the intention of the'
teftator, as to both the devifees, is fulfilled. For
"Thomas would have a fee fimple, and, if he died
without an heir, Richard would take the propertya
Whereas, if the fecond conftru&lion be adopted
Thomas will have an eftate tail, which the tefta.
tor never meant to create. But the words do not
admit of two conftruftions: For the words, ¢if
‘Thomas dies without a lawful heir,” mean if he
has no child living at his death. 1 Wms. 565. The
third propofition which I (hall contend foris, that
real and perfonal property, as to limitations of
this kind, {tand upon the fame footing; and that
words ofhmatatlon, applied to real property, will
have the fame conftruction, as if applied to perfon=
al eftate. The cafe of Forth vs Chapman, is
objeted ; but the doCtrine, therelaid down is con-
trary to-common fenfe; 3 Term rep. 146, 3 Bra.
c: cby. 82, \
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The progrefs of the Judiciary, upon fubjeéls of
this kind, 1s worthy of notice. Originally there
could be no limatation over of a chatide, 2 Black.

397 : After thisa diftin€tion was taken between
the devife of the ufe, and a devife of the thing it-
felf. ‘I'his, however, was afterwards exploded.
But flill, if words of inheritance were applied to
the firft dev1fe, the abfolute property veited in the
firft devifee. This at length alfo began to give
way; and, if the limatation was to take e%e&
within a Iife or lives in being and twenty one years
afterwards, it was held to be good. Finally, it
was fettled, that, as to chattles, the court would
catck at any circumftance to fupport the limitati-
on over, 2 Fearne 239, 1 Call 338; and why not
in the cafe of land? - A diftinction is impoflible.
The words are now taken according to common
parlance; 1 Wms. 199, 595 and 1 Term rep. 593,
596, 3 Wins. 260, 2 Term rep. 720, 3 Term rep. 142,
are decifive of the liberality of the law, at the pre-
fent day.

RoBerTsoN. All the cafes prove that a limi-
tation, after an indefinite dying without heirs, is
void. as an executory devtfe, and that there muft
be fome circumftances to tie up the limitation to a
reafonable period of time, otherwife the firft eftate
will be either conftrued an entail, or the limitati-
on over will fail, on account of the remotenels of
it.  The cafes cited on the other fide do not dif-
prove this propofition.—1. Wms. §65 was the cafe
of perfoml property; and therefore has no appli-
cation. 3. Term rep. 146, inftead of oppofing, ad-
mits the principle contended for by me. 7 Term
rep. 589, had the words Jeave no issue, which tied
it up; and that was corroborated by the direétion
that it thould be and return to the furvivor, or fur~
vivors. 3 Rro. 82 was influenced by the words to
divide £9c. which confined it to a definitive period.
The cafes in 2 Fearne, 239, and that of Dunnvs
Bray. 1 Call, related to perfonal eftate; befides,
in the Iatter, » the word Jeave tied up thelimitati-
on. It is not material that the word deir is ufed
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inftead of beirs; for their is no diftinélion between

them, King vs. Burchell, Fegrne, 124. 'To this
I add that the doétrine contended for leads to the
eftablifhinent of perpetuities; and therefore ought -
to be rejedted.

Cur. ady. vul}

ROANE Judge. This is an allion of eje&ment,
and the gueftion depend upon the conftr.Cion of
the will of Richard Hill (dated 3d O&ob\,r, 17,4,)
whoglied in the year 1775

The claufe on which the queftion turns is to the :
following effect, *“ I give to my fon T, hill, all
‘“ my lands on the north fide of Notioway river,
¢ in Suffex, to him and his heirs and aflignes for-

. “ ever, as alfo my lands in Brunfwick to him and

¢ his heirs forever; but, in cafe he d'es without
¢ 3 Tawful heir, myw111 is, my landsin Brunfwick

¢ only,  zbe premises in question ™ * thould de-

% fcend to my fon Richard Hill, and his heirs for-
¢ ever, as alfo the following ﬂaves &ec.

Similar difpofitiorns are alfo made to his two fons
Green Hill and Richard Hill, with precifely the

{ame limirations over to Thomas Hill and his

heirs forever, in both cafes. I infer, from this
latter circumitance, that Thomas Hill and his fa-

mily were rather favorites of the teftator.

Another difpofition is made to his daughter Re-
becca, of flaves &c. and if {he died without a law-
ful heir, or under twenty one, her flaves &c. to
be equally divided among the remammg children.-

Thomas Hill having died in 1795, without hav-
ing been married, or leaving lawful iffue at the
time of his death, the queftion arifes under the
claufe juft ftated, what eftate the {aid "L homas Hill
took in the prewiles,
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The counfel for the appellants, finding their
caufedefperatein any other view of the fubject, reli-
ed ftrongly upon a fuppofed decifion of lord Kenyon,
thaking the authority of Forth vs Cbapman. That
they could have found any grounds for {fuch an at-
tempt, I confefs, furprized me. Not fully ace
quainted with the merits and charaéter of that
judge, I yet thought it firange, that he who has
been profufe in his admiration of Lord Holt; who
has diverged from the liberal decifions of Lord

Mausfield; who has declared, in appropriate and

emphatical terms, the duty of a judge'to be dicere
er non dare jus, fhould be prompt at innovation up-
.- on the fettied rules of property. ‘

But in falt the cafe relied on by the gentlemen
does not bear them out: The determination,
therein imputed to that judge, is afterwards difa-
vowed by him, as ajud.cial opiniou, in Ree vs Fef-
fery, 7 Term rep. 595; and the diitinction taken
in Forth vs Chapman, is admitted, and aéted up-
on by him in afubfequent cafe of Daintry vs Dain-

‘rJ.

This fuppofed, and fingle, deviation from that
cafe being thus removed, it is unneceffary for me to
quote inflances from the books wherein its autho-
rvity has been often and {olemly recognized.

In Forih vs Chapman, it was decided, that, if
freehold and leafehold lands be devifed to A, and
if he die leaving no iffue of his body, zben to the
daughter of his brother, and children of his fifter,
this devife fhould be expounded to imply an indefi-
nite failare of iffue as to the frechold lands, and be
veltri€ted to iflue, living at the death, as to the

leafehold, and the words be confidered as if they

had been repeated by two feveral claufes.

The object of the gentlemen was to explode the

diftinétion, as relative to frechold lands.
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The reafon of this diftin&ion is, that the words
are fo underftood in relation to real eftate, in or-
der to create an eftate tail in favour of the iffue;
who are capable of taking an inheritance, but with
refpeé to a term that conftruction cannot benefit
them; fora term cannotdefcend to them, 2 Fearne
231: Notwithftanding however this diverfity,
from whence may be inferred a general difference
of intention, as relative to the two fubjeéls, yet
it has never been held that a reftri€tive conitruéti.
on fhall take place, even in relation to chattles,
unlefs there be a particularintention inferable from
the will favouring fuch conftruion. Slight cir-
cumftances, indeed, have been laid hold of to pro-
duce this effect, fuch as the words ¢ Jequing,”
“then,” “a limitation to a perfon 7z esse for life
&c.” but yet there muft be {fome fuch.

Ilay it down, then, as an incontrovertible po-
fition, that words importing a limitation in tal
are taken in their legal sense, as toreal eftate, un-
der circumftances in which they would be taken in
their vulgar {fenfe as applying to chattles; and
that when they are taken in the latter fenfe as ap-
plying to the latter fubjel, it is not from the ge-
neral intention of the teftator inferable from the
diverfity juft ftated, but from a particular intenti-
on appearing in the will itfelf, coming in aid of the
former.

Bearing in mind this diftinGtion, and the ground
of it, let us examine the prefent cafe.

If the fubjedt of the devife in queltion had even
been perfonal eftate, I {ee no grounds whereon we
could reftriét the limitation to mean iffue living at
the death. The words of the devife are appropri-
ate, and emphatical, toimport an eftate tail, and
thereisan abfence of all words, fuch as leave, then,
&’c. which have frequently been reforted to, for
the purpofe of infering a particular intention,
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Great flrefs is, however, laid upon the expreffi-
on If b die witbout a lawful Leir, as indicative of
an intention to reftrict: But there is nothinginit.
Thofe words ftanding fingly are fully competentto
convey an eitate in fee, or tail, with reference,
as the cafe may be, to the pe-i»n iy remainder;
that is, whether he can be a cilateral heir, or
not.

The word Heirs or Heir is nomen colleltivum.
No cafe is recollefted, where the ditti: ction now
fet up was taken. The cafe of Goadtczle vs. Peg-
den, 2. Term rep. 720, was as to this point,. {ub-
ftantially like that before us. ¢ La wful beir” was
there conftrued to mean, Issue of bis baa_’y, and it
is believed that, if issue were {ubftituted in this
will, the objetion would not.have been made. In
tha: cafe, it is true, the words were confidered as
reftri€ted, and the limitation over good: But the
word Jeaving was alfo there, and the court in their
opinion laid no ftrefs upon the word heir bemg in
the fingular number.

If it be faid that the expreflion in our cafe is tan-
tamounz to the words nor leaving : I anfwer that
itis equipollént, at moft, to the expreffion ioz
baving : which is confidered by lord Kenyon in
Weatkly vs Rugg, 7 Term rep. 326, as effentlally
dxﬂ'erent from not leaving.

It is obfervable alfo, that in the devife of {laves
to Rebecca, the teftator not only omits the words
to ber and ber beirs for ever, but adds the contin-
gency of her dying under 21, a circumftance de-
nocing reftri€tion, and limits the remainder to be
equally divided among the remaining clildren:
‘Thercby, perhaps, throwing the cafe of this be-
queft within the reafon on which the cafes of
Hughes vs. Sayer ;—Nicbols vs. Skinnner ;—Hig-
ginbotbam vs. Rucker, and others are decided.
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But the fubjeét of the prefent devife is not pers
fonal eftate, but land. As to this {ubjett the ge-
neral intention is in favor of an eftate tail. The
words ufed are entirely adequate to that purpofe;
and there are no grourds whereon to infer a par-
ticular contrary intention, but the converfe, Such -
as the different phrafealogy ufed in the bequeft to
his daughter Rebecca, and the circumftances be.
fore ftated, fhewing Thomas Hill and his family
to have been favorites of the teftator. Iam there-
fore of opinion that the judgment ought to be
affirmed.

FLEMING Judge. The firft part of the devife
to ‘T'ho’s Hill and his heirs was turned into anef-
ftate tail by the fubfequent words Zn case my said
son Tho’s Hill dies without a lawful beir; for the
latter words plainly mean an heir of his body, as
he could not die without an heir whilft his brother
Richard was living. But itis faid that the words
dies without a lawful beir meant if he died with-
out leaving iffue at the time of his death. 'There
is however a diftinftion in this refpeft between
lands and perfonal eftate: In the latter the words
are taken in the vulgar fen{e, but in the former
the legal fenfe prevails; that is to fay, they are
conftrued to mean a failure of iflue generally.—
Cowp. 410. It is true that Lord Kenyon in Por-
zer vs Bradley, 1 T. rep. 143, appears to have hefi-
tated at the diftinétion; but the dorine is too ful-
ly eftablifhed to be overturned by a fingle decifion.
Therule is inflexible that a limitation after a dying
without iffue generally creates an eftate tail, unlels
it be controuled by reftritive words clearly mani-
felting an intention to confine it to a dying without

"iflue living at the death of the devifee, or fone

other reafonable period: And, as there are no
fuch words in the prefent cafe, I am of opinion
that the legal fenfe muft be adhered to, and that
"Thomas took an eftate tail; which was turned into
a fee fimple by the at of 1776 for docking entails.
The refult is, that the judgment of the Diltriét
Ccurt is right, and ought to be affirmed.
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CARRINGION ]udge.l‘ The judge. who Hill,

preceded uic have exhauitea the fuoject; anw there- Bu
fore L have oaly to add that I coucur in to Opl-
nion that {homas Gl tock an eftate tait; < ich,
by the ack of 1776; wis turned into a fe:.. Tles
Of courfe the judgment of the Didrict Gou ¢ 18
r ;ht; and ought to be a‘nr.m.d. ‘

l

We

R A

$ Lw);IS Judge. T have glwa‘ys thoupkt the
diftiillion between lands and perfonal cltale . to
have been fettled by the cafe of Forth vs Coapicn;
and that it was certain that a limitation over of
lands after a general dying without ifue, created
an edate tail. Fearne 363. lt 1s to no purpofe
to be arguing about the intention, unlefs the words
will authords a reftriéied conttruction; for mere
intention caunnot prevail againft a fettled rule of
interpretation, which has fixed an appropriate
fenfe to particular words; becaufe, when the
fenfe is on:e impofed, they become the Zndicia of the
teftators mind, until the contrary is thewn by coun-
tervailing cxpreflions. Harg. L. Traéls 508. It
1s beteer that it fhould be fo too: For the law
o1pbt to be certain; and when: he rule is once
laid down it fhould be adhered to: - Otherwile
what is called llberahty, at the bar, will degene- -
rice into arbitrary diferetion, ard all muft depend ™’
upoa the wiil of the ]udfre None of the cafes cit-
- ed by the couniel for the appellant contravene the
fetiled do&rine. Thatof Porter vs Bradley; wtich
was moft rclied on, evidently does not, for the
words leawing iflue, there eflcatially varies it
from this case: And ail ‘he other decifions, hoth
before .and fince, haveio firly eftablithed the cotie
firu tiou in favour of the intail, that it has now
become a a canon of property, which it would be
dangerous for the court to alter. The Legifla.
ture, by tne a& for docking intails, plainly un-
derftood it 1 this manner; and therefore-they
left the conftraélion as it was before, but turned
‘the entail, when created, into a feefimple. An
mfrmgment of the rul{;, then, inftead of {uppert.

\



334

Hil,
us
Burrow.
Sy T

Devife of*
snds to AL
and #f the f.id
£ forld die
#vi boariaT any
lawtn. hoir of
Fis bedy, then
the I to go
to B, this is
en eftate tail
in 4.

OCTOBER TERM

mg the Legiflative intention would go direétly 1o
defeat it; and would tend, under the notion of
executory devifes, to introduce that very clog to
alienation which the ftatute meant to abolifh. Con-
fequently, finding nothing in this cafe to take
it out of the gemeral rule, I think that Tho-
mas Hill took an eftate tail, which, by virtue of
the act of 1776, was turned into a feefimple; and

.therefore that the judgment of the Diftri®t Court

is right.

Judgment affirmed.

TATE,
againft
TALLY.

N eje@tment brought by John T'ate againft Deb-
dul Tally for a traét of land in Hanover coun-
ty, the parties agreed a cafe, which ftated, That

-Robert i'ate being feized of the lands in the de-

claraiion mentioned, made his laft will on the 11th
of May in the year 1777, whereby he devised the
faid lIands in'the words following, ¢ I will and be-
-¢ queath tomy fon Jefle Tate, -1l the land I hold

% 0n thefouth and eaft fide of the above mention-

“ ed road, bounded on the fouth fide by John
¢ Tate and James Martin, on the weft by Fran-
¢ cis Taie, on the nerthand laft by Richard Rich-
« ardfon, containing about 205 acres more or lefs.
-4 Now if the said Fesse Tate sbould die, not bev-
“ing any lewful veir of his body, then the said
& land to ¢ t3. my youngest son Fobn Tate.”
~That, afterth- death of the teftator, the faid Jef-
fe Tatc entered and was feized, and being fo feiz-
ed 'conveyed t6 a perfon, under whom the de-
fendant claims.  That the . faid Jefle Tate died
-about the year—————baving never bad any law-
Jud issue. Fliat the plaintiffiis the fon cf the tefr

)
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tator, and the per{'on defcribed in the faid devise
by the words my youngest son Fobn Zate. The
Diltriét Court gave judgment for the defendam:,
and the plaintiff appealed to this court,

Wickuam for the appellant.  The queftion isy.

whether the devile over to John Tate be goodB
In one point the cale is nearly the fante with that
of Hill vs Burrow the other day; which was fully
argued, and the cafés then cited, particularly Por-
ter vs. Bradley, 3 Term rep. 143, clearly thew
how the point would now be decided in England,
Relying therefore upon thofe cafes, and the argu-

ments made ufe of upon them, | pafs to a fecond point -

which occurs in the prefent cafe: Namely that the

devife here was fince the aét of 1776 for docking:
entails:  And-therefore I contend whatever may

be the hngh‘h rule in fuch cafes, that the limitatis

on over, In the cafe before the court, is clearly
good.  For the aét of 1776 has changed the whole-

fyliem, and fubverted all the ancient reafoning on
the fubject. In England eftates tail are implied
for the benefit of the iffue, and to prevent their
being defeated by the limitation over. *But that
reafon does not hold with us at this dav; for as efy
tates tail cannot now be created, real and perfo-
nal eftate ftand upon the fame footmg in refpett ta
limitations over, after preceding eftates are given.
But the conﬁant rule with re{pedt to limitations of

perfonals is, to purfue the particular intention of

the teftatar as expreffed in the will, and not to
adopt the notion of the general intent as was done

withregard to devifes of land. ‘This diftinélion is-
very well illuftrated in Fondl. Tr. Eg. And the
reafon is obvious, namely, that it would counter--
adt inftead of fupporting the general intent of the

teftator in the cale of perfonal eftate; becaufe that
could not be entailed, hutthe firft devife would
give the whole property ; fo that the limitas
tion over, which 1n that cafe would be within the
general intent of the teftator. would be entirely
d.teaced, Dunn vs. Bray, 1 Call, 343, where the
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Prefident, in delivering the refolution of the court
expreflly ttates it fo. 'I'his realoning applies ¢m-
phatically to real eftate fince the act of 1776; be-
caufe, as the firft devife will now give the whole
eftate in lands alfo, the obje¢t of the teftator will
be defeated, by the implication: And therefore in
fupport of the intention the implication will be re-
jected. Confequently the court will now purfue the
courfe with regard to devifes of perfonals, in which
the Judges have been aftute in finding out diftine-
tions in order to maintain the limitation over.—
2 Term. rep, 721; where the words are {carcely fo
firong as 1n our cafe; and yet the limitation over
was fupported. Let us fuppofe that the Legifla-
ture inftead of docking entalls, had declared that
perfonal eftate might al{o be entailed, thea devi-
fes of perfonal eftate would have been {ubjedl to
=11 the rnles with regard to entails of lands;
And the converfe of this doftrine ought now to
prevail with refpeél to real eflate fince the aft
for docking entails was made. Before the a& of
1596, as entails were lawful, there was a fair
prefwrption that the teftator intended an entail;
e it is otherwile.now; becaufe that would be to
pieiume he intended to create an eftate contrary
to law; which the court will not do: Efpecially
as the effeét would be to prefume it, for the fake
of deftroying the intention of the teflator, inftead

. of fupporting it. The a& of 1776 leaves the con-

ftru&tion with regard to exprefls eftates tail to re-
main upon the {ame foundation as before, but it is
not corret to {1y that the {ame rule fhould apply
to implied eftates tail, for there is no reafon for
making the implication now. The rule has been
found fo inconvenient even in England; that the
Judges there, have ftruggled to get rid of it;
and thereforz have been conftantly narrowing, bus
sever have enlarged it,
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Ranporrr contra. The devife in this cafe
would have created an eftate tail before 1776
clearly ; and ‘therefore it gives a fee finces The
teftator did not intend an executory devife, but a
remainder. For the fitft 'devife is toJefle Tate for
life, without any words of perpetuity, § Term rep
13— 6. Term rep. 612. Therefore it muflt be

conftrued an entail in Jefle, or his iffue would

have been defeated; and this in favour of the eld-
eft fon, who was already provided for. The word
beir is equivalent to beirs, 1 Fearne 181; and con.
fequently it is the fame as if the devife had been to
Jelle Tate for life, and if he dies without having
any lawful heirs of his body, thatis, wizbout issue,
then to John Tate in fee: which would have giver
an entail, clearly. s Term rep. 146.-—5 Term rep.
555; which indeed is proved by Mr. Wickham’s
own cafe of Dunn vs. Bray, 1 Call, 343. 'This
doétrine is right on principle, and is agreeable to
the rule in Sbellys cafe; for a man may be faid to
die without iffue, whenever his iffue fails. ZLeé’s
‘cafe cited in Forth vs Chapman, 1 Wms, 664. It
it not correct to fay that the decifions of the courts
are to change with circumftances; for when they
have been of long ftanding, they become rules of
property, and ought to be confidered as binding.
I Wash. 202. There alwaysthas been a fettled dif-
"tin&ion in the conftru&ion when the words relate
to real, or to perfonal property. In the firft they
‘create an entail, in the latter a good executory
devife. Cowp. 4v1. Forthvs. Chapman 1. Wms.
667, 5 Term rep. 338. And altho the opinion of
Lord Kenyon in Porier vs. Bradley, 3. Termrep.
146 is cited to thew that he was agiinft any dif-
ferences between them, and reprobated the diftinc«
_tion taken by Lord Macclesfield in For:b vs. Chap-
man, yet it appears that he afterwards approved
of it in the cafe of Daintry vs Dantry, 6. Term
“reps 314, And indeed it was expreflly recognifed
by this court in Dunn vs Bray. 1 Call. Thereis
no ground for a difference in the conftruction be-
fore and after the adt of 1776. For that act was
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merely defigned to turn the eftate tail into a fed;
but, toleave the conftruftion, as to what words.
would create an eftate tail, as it was before. Cai-
ser vs. Tyle#, 1.Call, 186, In which Mr. Wath-
ington, who {carcely ever ufed a weak argument,
expreflly utged that there was no difference; and
the court appears to havé thought {o. Indeed the
bias of the court has been not to diftutb old rules
of interpretation, but on the contrary to maintain
them. Minnis vs. Aylett, 1. Wash. 302. If the
ftatute de donis was repealed in England this would
be confidered a conditional fee at common law
there. Itisf{aid that the Englifh Judges have been
firiving to get rid of the rule, but that rather
proves it cannot be departed from. Nor is it un-
important; that the Legiflature by the aét of 1792,
Rev. code 16. plainly fhew their idea to be that the
ufual conftruion is to take place rélative to eftates
tail, for they {ay, that every eftate in lands, “which
fince hath been limited, or hereafter thall be limit-
ed, foa$that the law aforetime was, fuch an eftate
would have been an eftate tail,” {hall now be deemi:.
ed an eftate in feefimple. '

WickuAM in reply. The word eftate may be
taken from other parts of the will, and annexed
to the devifc to Jefle Tate, fo as to create a fee
inftead of a life eftate, Davies vs Miller, 1 Call, 127.
The cafe of Dunin vs Bray does not prove that &
diftin€tion between real and perfonal eftate fhould
not be made, but the contrary. For it {hews that
it was formerly made for the {ike of the iffue only.
The aét of 1792 means limitations in tail exprefl-
ly, and not by implication. Befides it was {ubfes
quent to this will; and therefore proves nothing;
The cale of Carter vs Tyler, was not a case of
conftruétion, but merely as to the effe&t of the aék
upon an acknowledged entail. ‘

Cur adv. vu'lj!t.

. ROANE Judge. This is an ation of ejeétment

Yor a tradt of land, and the queftion depends onr
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.he conftruélion of the will of Robert Tate of the
x1th of May 1777,

The particular claufe of that will which gives
1ife to it is in the following words, *I will and be-
“ queath to my fon Jeffe Tate all the land I hold
“&e. (the prenises in gue;tion;) now if the faid

« Jefle Tate fhould die, not baving any lewful

“ peir of bis body, then the faid land to go to my
¢ youngeft fon John Tate.” And the queftion is,
what eftate the devifee, Jefle Tate, took in the
premifes in queftion.

The doflrines of the law are common to this
case, and to the cafe of Hill vs Burrow, juft de-
cided, except fo faras a diftinction may arife from
the different phrafeology of, and circumftances
appearing in th® wills, and from the confiderati-
on which was much preffed upon us, that the will
before us was made pofterior to the act of 1776
docking entails.

This being the cafe, I fhall, to fave time, re«
fer to my opinion juft delivered in that cafe; and
efpcially to fuch parts of it as go to fortify the
cafe of Forth vs Chapman, and to thew that even
in the cafe of chattles, it is not the general inten-
tion folely which authorifes a reflrictive conftruc-
tion relative to that fubjeét, but a particular in-
tention inferable from the will and cafe itfelf, com-
ing in aid of the fuppofed general intention. Mr.
Wickhams great argumeut was, that fince the aét
1776, prohibiting entails, there is the fame gene-
ral intention as relative tc both kinds of property,
and that veal propertv, fince that time, ftands on
a common ground with perfonal. If this were fo,
it ftill is not enough, unlefs he thews alfo, that
under this will, in the cafe of perfonal property,
a reftri€tive conftrution would have been adoptes
ed.

This I apprehend wnuld not have been the cafe;
but I fhall not wafte time to enquire' whether it
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would, or would not, thinking it belt for the pub-
lic good to go at once into the great qu:ilion; and
being equally clear upon that queition, that it is
quitc immaterial, whether the will was prior te
the aél of 1776, or fince.

" The Legiflative conftruétion of the aét of 1752,
accords with my own ojpinion on the fame fubject.
I is intitled to refpeét, but would not bind this
court to adopt the ‘ame conftru€lion, contrary te
their own judgment in relation to prior cales.

The a& of 1776 declares, * that any perfon who
“ now hath or bereafter may bave any eftate in fee
¢ tail general or fpecial inany land &c. 1n poflei-
“ fion &c or who now is, or bereaficr may be en-
¢ titlcd to any fuch eftate tail, in reverfion or re.
¢ mainder &c. whether fuch eftate tail hath been,
¢ or thall be, created by deed, will, a&t of Affem-
¢ khly or by any other ways or means, fhall from.
¢ henceforth, or from the commencement of fuch.
¢ eftate tail, ftand feized &c. to {fuch lands &ec.
“ {o held or to be held &c. in fuli and abfolute tee
¢ fimple, in like manner as if fuch deed, will &¢,.
 had conveyed he fame tobim in feefimple:  Any
¢ words:, limitations or conditions in the {uid deed,.
¢ will &c. to the contrary notwithitanding.”

There -can be but one poffible conftru&ion of
this a&t, and thot is, that it converts eftetes tail
inio fecfimple, but refers to and referves all laws
then in force, for the decifion of the queftion,
whether in future as well as in paft cafes, an ¢f=
tare tail would (but for the interpofition of the 2@)
have pafled or no:? If fuch reference is not made
to the laws, what could the Legiflature mean,.
after annihilating eftates tail by pointing the alt
alfo againft eftates tail which perfons might here
after have, and which they might hereafter be en-
titled to? Why elfe dire@t it againft eftates tail
which thall be created by deed, will &c? why elfe
refer to the commencement of a future eftate tail 2
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v hy elfe ule the expreffion relative thereto, to be
Lizid &’.?

Upon any other conftruftion, the aél is a com-
plete felo de se, as to future cales, in refpect of all
thofe euwiph tical exprefli-ns. it 1s no nuvedy,
even for courts to refer to the lex iemoorisy or
t..e conltruction of inttruments and contracts. Tn:
Legilatuie has gone upon the tame principle m
the p:elent inftance; but waen the relerved law
has h.d its opera.1on in relation to the conitru ti-
ot of citates tuil, che a¢tof 1776 eps 1n, ana ca=
larges the inte: el iuto a teewmpic.

The prefent attempt of the appellant is to take
from tne tenant and his heirs, by conitru¢tionand
analogy, that intereit which it is the particular
obj.ct of this atfto fecure to them, and which itis
provided that no cxprefs limitation by the partyin
the deed or will itielf fhall affect or fruftrates

I am therefore for affirming the judgment,

FLEMING Judge. There tan be no doubt, as
well upon general principles as upon the authority
of the cafe of Hill vs Burrow, juft decided, that
the words of this will would have created an eftate
tail in Jefle l'ate prior to the acl of 1776. 'f'he
queftion therefore is, whether its being made fub-
fuquent to that a®}, has altered the cafe? And I
think not: For t1e whole ¢n e of that ftatute is
to convert eftates tail into eftates in feefimple;
and not-to alter the meaning of w. rds, or deltroy
the eftablifhed rules of conftruétion, My opinion,
¢ ufequently, is, that the judgment «f tue Daltrict
Court ought to be affirmed. 1)

LYONS Judge. The cafe is not fo ftrong as
even that of Hrl/l vs Burrow: For here the firft
devifee would have had only an eftate for life, une
lefs he had taken an eftate tail. The judgment is
right; and is tobe affirmed. S

[ L ST
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In eje@ment
a man cannot
objelt his own
pofleflivn ior
iwenty years
againft his
own deed giv-
en within thﬁt
period.

If in ejest-
maent the de-
mife and ous-
ter be laid pre-
cedent to the
plaintifs title,
it is cured by
the a& of Jeo-
tails,

If the bar-
garigor conti-
nue in poffesdi-
on after the
COnVEyance,
that poflefion
will not render
3 conveyance
by the bar-
gain void,

OCTOBER TERM
DUVAL,
. against
'BIBB.

N ejeéiment brought by Duval and Younghufs -
band againft Bibb, for a tract of land, thejury
found a verdiét for the plaintiffs fubject to the opi-
nion of the court on a cafe which ftated; That
Bibb, by deed dated the 13th of December 1788,
and recorded on the 16th of the fame month, con--
veyed the landste Graves. That Bibb was, at thas.
time, in a&ual pofleffion, and had been fo for up-
wards of twenty years. 'ThatGraves, on the 28th
of November 1793, conveyed to Duvaland Young-
hufband. That there was no proof ** that Graves'
‘““-was ever in atual poflefhon, or ever entered up-
‘“on the premifes, for the purpofe of executing’
¢ the laft mentioned deed ; but that the defendant
“ now, and always hath, had adverfe poffeffion of
¢ the premiles againft the faid Graves, and all
* holding by or under him, except as to the opera:
“:gion of the deeds a‘furefald.”

‘The Di{’cr & Court gave judgment for the de-.
fendant; becaufe * zhe demise and ouster laid in the -
plmntzj‘} declaratzon is precedent to- the of'crumé
of bis title.” To which judgment the plaintifis

obtained a writ of supersedeas from a judge of thls '
courts

CALL for the appelfant. The: ob]eé‘non mader
by the Dittrict Court is expresily cured by the aét
of Jeoffails, :

RanpoLrH contra. If the Diftrié Court erred
upon the'ground they mentien which is not admit-
ted, Hill it they were right on any ground it will:
be {ufficient ; and it does not appear.thacthe plain-
tif ever was in pofleflion within: twenty years’
‘next before the fuit. Un the contrary, Bibb was
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mm adverfary poffeflion, and the deed was no inter-
cuption of it.

PENDLETON Prefident, Did not the whole
intereft pafs by the deed from Bibb to Graves? I
thought you had intended to argue the point, whe-
ther Graves, being out of pofleffion, could convey
to Duval.

RanporLpH. If the court are againft meon the
other poiuts, I hope I fhall be permitted to argué
that,

Cur. adv. vult,

PENDLETON Prefident. The right of entry
of Graves, under whom the plaintiff claims, ac-
crued on the convevancein 1788. Ifthat convey-
ance had been from a third perfon Bibb’s pofleflion
would have been a bar to the entry ; but furely he
cannot avail himfelf of it againft his own deed. On
that point the court have no doubt.

The objection on which the Diftriét Gourt found-
ed its judgment, if any thing in it, is cured ex-
presily by our ltatute of Jeoffailse

Bibb being in pofleflion when he conveyed to
Graves there can be no doubt of the legal operati-
'on of that deed.

But Graves being out of poffeflion, and that ftat.
ed toLe adverfe in Bibb, when the bargain and
fale to the plaintiff was made by Graves, the coun-
{el are permitted, as they defired, to argue the
the queivion, whether any title pafled to the plain-
tiff by that deed.

Cavr for the appellant.  That queftion depends
upon the common doétrine rclative to chofes in
ation, which has of late years undergone very
great alterations, 4 Term rep. 340. Lt was fore
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Merly held that a2 mere poflibility wis not alligna.
bie; bat that doétrine is now completely reverted
3 . Black. 30; and if fuch a contingent and ur.

‘certain cltate as that could be granted, it would -
‘feem much more reafonable in {uch a cafe as the

prefent :  Utherwile iunumerable inconveniences
would follow ; for then a man in debt, but eat of
pofleflion, could not difpofe of his lands.to relieve
himtelf from difficulties; and truftees could not felk
under a deed of truit unlefs the debtor would confent
‘to.give them pofleflion. Reafon and public conveni-
ence are therefore firongly in favour of the cone«
veyance, unlefls the aét of Aflembly, againft buy-
ing and felling pretenfed titles, {hallbe thought te
make a difference.  Butit would be extraordinary,

“if a man were to be received to fay, againft his

own dced, that his own vendee obtained a pretenfs
ed title, orly; and it is fearcely credible, that
the Legilature could have intended that a pur.
chafe uhder a deed of record, which is prima facie

-evidence of a complete title, fhould be rendered

void by the poffefhion of the vendor.

RaNpoLPy comtra. The verdiét finds that

Graves never was in poffeflion; and, at common

law, there muft have beena jun&ion of both right
and {eifin, in order to enable the latter to cons

‘vey, 2 Black. com. 314, 290, Co. Litt. 214 266.

The {ame rule holds with regard to conveyances
under the ftatute: Which unites the ufe with
the poffefion; but that neceffarily fuppofes the
bargainor to be in pofleflion; or elfe the ftatute
could not transfer his poffeflion to the ufe. A
feizen in law is not enough ; for that is not. fuffi-
cient for any purpofe but a defcent. 1 Inst. 49.

“ Plowd139. Befidesthe contrarydoétrine is exprefl-

ly againit the at concerning buying and felling
pretenfed titles; and a conveyance againft a rule

"of law, or ftatute, cannot be fupported. Cartb.
252,



OF THE YEAR“ 1802..

WickHaM for the appellant. The-tenant of
the freehold may convey; and the aét of Affembly,
Rev. code 167 made Graves tenant of the freehold,
immediaately, on the execution of the deed to him.
But a man once feized continues {:iz=d, until he

is atually diffeized Taylor vs. lzkym, I Byrr. 110.°
1 Salk. 245. Crocar. 302. Cra Jac. 662, which
likewife fhews that the owner may ele€t to -on"der

himfelf diffeifed; or not, at his pleafure. The ju-
ry have not found an adverfe tpofleflion volitively,
but conditionally; and therefore, according tothe
do€rine, ' Graves had a right to confider hinfeif
difleifed, or not, as he plcaled and confequently
had 2 nght to convey.

Cur. adv. vuls,

PENDLETON Prefident delivered the refolu

tion of the court as follows' This'is a fuperfede-
as to a judgment of the Diftri& Court of Charlotte{-
ville in eje€iment commenced there by the appel-

lants again{t the appellees; in which the jury find,

a fpecial verdiét, ftating that the defendant Robert,
Bibh, by deed of bargain and f{ale dated Dec. 13,
1788, which was duly recorded, conveyed the
lands in queftion to Francis:Graves in fee, and co-
venants to warrant and defend the land to Graves,
+ his heirs and afligns againit himfelf a.d all others..
That Graves, by alike dced dated Nov. 23 1793,
alfo duly recorded, conveyed the lands to the
plaintiffs in fee, 1th a general warranty: That
at the time of the firlt canveyarce, the defendant
Robert was in poffeffion, and had been for upwards
of twenty years. That ne proof was made that
Graves was ever in aflual poffeflion, or ever enter-
ed into the land for the purpofe of executing his
deed to the plaintiffs, but that the d=fendant Ro-
bert has now, and always has had, adverfe pofleffi
on of it, againft Graves, and all holding under
him, except as to the operation of the dceds. On
this verdi® judgment was given for the defend-
ants; becaufe, asthe record ﬂ;ates,, the demife.and
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eufter, aslaid in the declaration, appear to be pri.
or to the commencement of the plaintiffs title.

The firlt queftion arifes on the reafon given by
the court for their judgment; but this is plainly
decided by a claufe in the aét of Aflembly ot 1792
page 119 of the Revifed code, that after ifflue join-
ed on the title only in eje¢tment, no exception of

- form or fubftance fhall be taken to the declaration

in any court whatfoever,

As to the twenty years poffeflion in Robert pri.
or to his conveyance to Graves, it only proves
that he had a good title in eje€lment and a right, to
make that conveyance, and cannot operate as a
bar by the afl of limitation to the plaintiffs ¢laim.
ing under Graves, whofe right of entry accrued
only eight years before {uit brought.

The third and principal queftion is, whether
the bargain and fale of Graves (then out of poflei-
fion) to the plaintiffs, pafled his title to them? As
an objeélion to its pafiing the title, the ftatute and
at of Affembly againft buying pretenfed tidles,
were relied on, as having, in'addition to the fevere
penalty on the buyer and feller of the land, made
the conveyance void. Itis unneceflary to confi-
der whether thofe laws produced the effeét con-
tended for, fince we are all of opinion that the
purchafe of the plaintiffs is not within the aé of
Affembly ; which has this exception, ¢ unlefs the
perfon conveying or thgse under whom be claims
fhall bave been in poflctiion one whole year next
before.” Here Graves was the perfon conveying,
and Bibb, the perfon in pofleflion, was him under
whom Graves claimed; iothat, literally, Bibb is
excluded from making the objecticn; and if it de-
pended upon conftruétion, could the plaintiffs pof-
{ibly fuppoie when they purchafed, that Bibb’s pof-
feflion was adverle to the title of Graves, to whom'
he had conveyed the land with a generai warranty?
Whetber a perivn out of poflefion can convey his
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title by barzain and fale or any other ftatutory con-
veyance, feems fettled by the decifis: s in England
under their ftatute of ufes; and our «.c of Aflembly,
Rew, code, 167, -in conformity to thofe d:ciilons,
has added a claufe, not in the ftatute of ufes, that
thofe conveyanczs fhull transfer the pofleuion to
the ule, as perfeélly as if the bargaineehad been
enfeoffed with fivery of feifin of the land conveyed.
The court ace therefore of opinion upon this peint
that the title of Graves pafied to the plaintiffs by
the bargain and fale, and gave the.n « good title
againft Bibb: And upon the whole, that thereiis
error in the Judgment of the Diftriét Court; which

isto be reverfed with cofts, and judgment entered

for theplaintifls.

ML EAN,

aQuinfi
~

- COPPER, & Others.

N ejetment for a Jot of land in the town of
Alexandria, brought by Efizabeth Copper,
late Flizabeth Arrell, daughter of Richard Arrell
deceafed, and others againft Archibald M¢ Lean.
The jury found a fpecial verdiét, which ftated,
That John Muir and Harry Piper, two of the truf-
tees, for the town of Alexindria, being feized as
the law requires, conveyed to James M* Leod in
fee. That M€ Leod entered, and died {cized in
the year 1770 inteftare, leaving Robert M¢ Leod,
his fon and heir atlaw: Who by deed of the
15th of Septzmber 1784, conveyed to Richard
Arrell decealed; which was recorded on the 20th
of the fame month. That the faid Richard Ar-
rell di=d inteftate about the year 1795, and the
plaintiffs are his reprefentatives and heirs at' law.
"That the faid Robert M¢Leod made a deed of
fcoff ne t and memorandum of livery of feizzn to
James Kirk {under whom the defendant claims) on
the 24th of December 1783, which deed and . me-
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morandum were recorded on the 23d September
1784. That Robert ¢ Leod was a citiz. p uud
inhabitant of Maryland, but tbhat the deed was ¢x-
ecuted by bim in sicxandria, and was attested by
witnesses residing there. 1 hat arrell before tue
cunveyance to him, had notice of Kirks deed,
T nat Arrell puve a bond to Rubert M*wuend, con-
diticne:! for the payment of £ 300, if Kiik or his
r-preienteti-es fhould not recever the land of
Arreli; which is dated the 15th September 1784,
and recoided 20th Januar, ’¢1. 1 hat Robert M-
L:oa, wien be convered to Kirk, was notin pol-
{c ron. Thut Fames 1 Leod bad made a verbal sale

Lt W tion, who entered, and was possessed ; and
b .ag s0 posjessed, soid to Rigdon, 14 Seprember
1772, and gave bond to make a iitle. That Rig-
den by willy on 22 April 1772, after fome fpecihc
beyu-its, deviled to his wite Elizabeth Rigdon in
fee all tVe rest of bis estate both real and personal,
and 41:d 19 May 177« Thatthe {oid Elizaberh
Rirdon. on 28 February 1775, assigned tbe said
{:wd 1o Arrell, who entered on the faid land in cen-
. aznce thereof, enclofed it, and peaceably and
airetlv held 1t till his death. Tbat Kirk, on 24
Dccember 1783, gave a bond to Robere M- Leod for
payment of £130. on i ing put into posscssion gfthe
dot, which Koberi M Leod. on 19 March 1987, as-
signed 19 Arrell. That Kirkat the time of givirg
{uid bond «new that Arrell was in poffeffion, and
would difpute the tilc to the lot.

The Diftri& Court gave judgment for the plain-
tiffs; and the defendants appealed to this court.

RANDOLPH for the appellant. 1We have a re-
gular title, which can be objected to upon two
grounds only; +h: is to {fav, 1. That the deed
was not recorded wi:hin eight months, 2. That
Kirk knew of Arrells title when he took the decd.
As to the latter, iris not a proper fubject of enqui-
ry in a court of law. but if the plaintiff could have
fuppored his cale, at all, it mut have heen in a
sourt of equitys snd as to tae firfly the act of
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1784, {peaks of perfons refident in Virginia,
which M* Leod was not; for the verdit finds
that he was a citizen and inhabitant of Maryland.
Uf courfe his having accidently come into Virgie
nia will not fatisfy the act, which oughf tobe cone
firued ftriCtly. A third objeﬂlc)n perhaps will be,
that M‘Leod, at the time of making the deed, was
out of poﬂ'elﬁon. But, as to this, the court is re-
fered to the argument in Duval vs Bibb.* Bea
fides livery of feizen was madein this cale; which
neceflarily fuppofes pofleflion: And therefore, as
the verdiét only finds that Arrell was poflefled
when the deed was made, the court will intend

that the livery was made, atanother time ; which
will remove theob]echon. Co. Lits. 48,266. The
plaintiffs title is liable to this exception, that the
verdi€t finds Afrell knew of our deéd at the time
of taking his.

LeE contra. Itisclear that Kirk knew of Ar-

rells right before his purchafe ; and the notice af~

fects the appellant. 2 Pow. Mortg. 296, M¢-
Leod was ocut of pofleflien at the time of making
the deed to Kirk; which therefore is wholly veoid,
Co. List. 369, 2 Black com. 314. Plowd. 86:
But as Arvell was in poflethon, the deed to him
was effettual, and perfeéled his title, as the {ame
books prove. It is not material that M<Leod was
a citizen of Maryland. For the deed was execut~
ed in Virgiria; and the witneffes might have been
compelled to attend at court, and prove it. Of
courfe, as the act of Affembly is exprefs, the fai-
lure to record it within the eight months avoids it
againft a purchafer for valuable confideratign.
Cacrr on the fame fide. 'The alt ufes the word
" resident in the flate at the time of making the
deed; which expreflion is fully f:tisfied by the
grantors being within the limits of ti.e ftate ; and
therefore recording within the 8 months could not
be difpenfed with. There was no fraud in Arrell
in taking a deed; becaule he had a prior equity.
For the verbal fale to Watfon was good; andthe
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title from him is regularly deduced. But the coni-
verfe of this dofirine holds againlt Kirk ; becaufe,
finding another in poffciiion, he ought to have en»
quired before he purchafed ; for the poffeffion was
notice of our equity.

RawporrH in reply. The verdi¢t does not
find the faéts with precifion. It does not appear
whetherlivery was aCtually made or not, but leaves
it wholly uncertzin. It is material that M‘Lecd
was not a citizen ot Virginia; becaufe the buyer
has a right to two modes of probat, thatby witneft
fes, and that by acknowledgment of the party in
court. But theargument, on the other fide, tends
to deprive him of the latter.

Cur. adv. vult.

PENDLETOUN Prefident delivered the refolu-
tion of the court. This is an appeal from the
Diftri¢t Court of Dumfries, where the appellees
breught an ejefuient againft the appellant for 2
lot and half an acre of land in the town of Alex-
andria, in which there was a fpecial verdid&t, ftat-
ing that the truftees of that town, beingfeized of the
lot in queition, bv deed dated the 3oth May 1765,
conveyed it to James M*Leod, who died feized in
1770, leaving Robert M'Leod his fon and heir.
That James the father in his lifetime, madea ver.
bal fale of the lot to Jofeph Watfon, who enter-
ed and was in pefieflion thereof; and September
14th 1770, gave a bend to Edward Rigdon in the
penalty of £ 100, conditioned for making a good
right to the lot, and deferding it againft all per-
fons whatfoever. That Rigdon by his will dated
April 22d 1762, devifed thelot, as part of his re-
fiduary eftate, to his wife | lizabeth in fee. That
Elizabeth on the 28th of February 1775, in con-
fideration of £ 15 affiyned the bond and her right.
to the lot, to Richard Arrell, whoin 1776 enter-
ed into poflefiion of the lot, inclofedit, and quiet-
Iy held i¢ till his death, and for the greateft part

Z a.
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of the time occupied it as a grass lot. That on  M‘Lean,
the 24th of December 1783, Robert M‘Leod of o
‘rederick county, in Maryland, by feoffment, in CPpet
confideration of £ 170 fpecie, conveyed the lot to
James Kirk of Alexandria, in fee with a general
warranty, on which deed there is 2 memorandum,
that on the fame day peaceable poffeflion of the lot
was given by M‘Leod to Kirk in prefence of the
fub{cribing witnefles; alfo a receipt for the confi-
deration money; and there is a certificate of the -
clerk of the corporation court of Alexandria, that
this deed, memorandum, and receipt, were prove
ed by the witnefs and ordered to be recorded, on
the 23d September 1784, more than eight months,
but lels than two years, from the date of the deed,
which the jury find was executed in Alexandria,
where the witneffes alfo refided. On the{ame 24
of December 1783, James Kirk entered into a
bond to Robert M¢Leod in the penalty of £2}o,
reciting the conveyance to him, but that the lot
is yet in poffeffion of Richard Arrell and others,
who difpute the title, and the condition is, that
Kirk thall pay £ 139 without intereft after his be-
ing put into pofieflion of the lot and an undeniable
title in fee made, which bond M*Leod on the 19th
of March 1787, for £112 8 6, affigned to Rich-
ard Arrell. ‘Tliey find that Robert at the time of
his conveyance to Kirk was out of pofleflion, and
that Kirk knew at the time that Arrell was in pof-
feffion, and would difpute the title. That Ro-
bert M‘Leod by bargain and fale, dated the 15th
ot September 1784, and duly recorded, conveyed
the lot to Richard Arrell in fee, with a general
warranty. ~ That Richard Arrell at the time had
notice of M‘L.eod’s deed to Kirk. On the fame day
Arrell executed a bond to M‘Leod in the penalty
of £60o0 reciting that conveyance, and the for-
“mer one to Kirk; and the condition is, that, if
Kirk recovered the lot, the bond was to be void;
and if Kirk failed, and Arrell’s title was eftablith.
ed, and Arretl thould in that cafe pay £ 300 to M
Leod, by three feveral inftallments, the bond was

i
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alfo to be void. That Richard Arrell died intef-
tate in pofleflion of the Int, in 179§, and that the
plaintiffs are his heirs, how or when they loft the
poffeflion, fo as to become plaintiffs, is not ftated.
The equitable title fuppofed to be derived
from the verbal fale of James M‘Leod the father,
to Wat{on, may be placed out of the queftion:
fince it has no effe& upon the legal title; and, if
the plaintiffs gointo a court of equity, circumftan-
ces may be oppofed of weight fufficient to prevent
relief: ~ As may alfo the difpute, whether Robert’s
deed to Kirk was recorded within time; fince the
act only declares a conveyance, not recorded, to
be void as to fubfequent purchafers without notice,
and Arrellis found to have had notice: And we
come to the queftion on the legal title. From this
fpecial verdiét it appears that both parties claim
under Fobert M‘Leod; the defendants by a prior
déedin December 1783, and the plaintiffs by a fub-
fequent deed in September 1784; "and the prior
deed muft prevail, unlefs its operatien is prevent-
ed by the adverfe poffeflion at the time of making
it; as to which fa&l the fpecial verdi& is uncer-
tain, if not contradiflory, for itflates that Arrell
in 1776 entered into poffeflion of the lot, & quietly
held it till his death in 1795, and that Robert, at
the time of his conveyance to Kirk, was out of
poffeflion ; which might be true, and yet it might
alfo be true, that Robert, after the conveyance,
might peaceably enter into the lot, fo as to make
livery of feizen, if no perfon, claiming under Ar-
rell, was then upon the lot; of which the memo-
randum indorfed ¢n the deed and proved by the
witnefles, is a very ftrong evidence, and which is

rendered probable alfo, by the nature of Arrell’s
occupation as ftated, fince he occupied it as a grafs
lot; butftill, however ftrong, this is only evidence;
and the fact, whether there was an aflual and
peaceable entry, fo as to make thelivery effe@ual,
ought to have been decided by the jury, efpecial-
ly as they ftate on adverfe poffeflion, with notice.
The court is therefore of opinion that they can~
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not proceed to judgment upon this verdict, it be-
ing uneertain, if mot contradidtory, as to thema-
terial fa@s of Arrell’s continual poffeflion from
1776 to 1795, and Robert M¢Leod’s peaceable en-
try to make livery to Kirk'in 1783. The judg-
‘ment is therefore reverfed with cofts, and a new
trial awarded.

M U R R A Y & Others,
againft
CARROT & Co.

ARROT, Kofters and Company brought Jn-
C debitatus assumpsit againt Murray & Com-
pany, and declared for money had and received
to the plaintiffs ufe. Pleas Non assumpsit, and
the adt of limitations. . Replication that the plain-
tiffs were out of the ftate. Iffue.

"Upor the trial of the caufe the defendants filed

a bill of exceptions ftating, that a witnefs’ proved
that William Wilfon put into his hands, the ori-
.ginal third bill of exchange, of which that produc-
ed is a copy, and requefted him to carry it to Mur-
ray, inform him that the firlt and {econd fett had
mifcarried in their paflage to Europe; that Wilfon
was apprehenfive that the faid third might meet
‘with the lie fate ; and to requeft that he would
draw afcurth of the fame tenor and date; which,
if he refufed to do, the witnefs was to get an ac-
knowledgment, that Murray & Company had
drawn the bill, That Murray refufed to drawa
fourth{et, butin the courfe of the converlation ad-
mitied the bill then exhibited to have been drawn
by Murray & Company. That the witnels made the
copy, exhibited, at the requeft of Willon, by
which it appears that the bill was payable to W7/
liam Wilson, or order; and by'him endorfed to the
plaintiffs for value inaccount with  D. 7 Hois-
sord & Cgs 'That the plaintiff produced the faid
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William Wilfon to prove that he had paid Mur-
ray & Company the full value of the bill, and that
he made the payment and received the bill as agent
for the plaintiffs: That the defendant objetled to
his competency, but, upon his {wearing that he
was agent as aforefaid, and had no intereft in the
fuit, the court overruled the objetion, and allow-
ed him to be fworn in chief. That he depofed
that the original bill had heen loft before it reach-
ed the drawer; that as agent for the plaintiffs he
applied to Murray and Company for another bill
of the fame tenor and date, offering to indemnify
them againft the former bills, but they refufed to
give it. Whereupon he obtained, frem the other
witnefs, a copy of the faid bill. That the defendant
prayed the opinion of the court, whether the plain«
tiffs were not bound to prove that the original
bill or a copy thereof was prefented to the draw-
ee? but the court gave’it as their opinion that,
under the circumftances, it was not neceffary to
prove that the original, or a copy, was fo prefent-
ed. Verdit and judgment for the plaintiffs; and
the defendants appealed to this court.

WickuawM for the appeliant, Wilfon was an
interelted witnefs, and his voir dire could net de-
cide the contrary, for it appeared upon the face
of the bill, which was drawn in his favour, al-
though he fays it was as agent for Carrot Kofters
& Co. to whom he was liable by his indor{fement;
and he would have been particularly fo to future
indorfees. It is even true that proof from any
other quarter, that he was not interefted, would
not have been admiffible, as he appears to be {o
on the bill; for parol evidence cannot contra-
di¢t that which is written, Wilfon was the legal
owner, and might, and did affign it. Indebitatus
affumpfit was not maintainable. It fhould have
been a declaration on the cuftom, or an a&ion of
debt under the act of Aflembly. There is no pri-
vity of contra®l, except between drawer and pay-
ee, indorfor and indorfee &c. Wood vs Lutirel 1
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Call, 232. No allion lay at common law; for
there was no engagement, either exprefs or im-
plied, to return the money. Thereisno evidence
that the bill was loft; and if there was, there is
no inftance at common law of a fuit upon a loft
bill. It ought to have been a fuit in chancery.

LxE contra. Murray & Co. were bound to pay
fomebody ; and therefore they are not injured by
the prefent judgment. But Wilfon was a cem-
petent witnefs, for he was merely an agent, and,
if rejeted, various tranfations between men can-
not be proved, Indorfers have been frequently
admitted to prove that a bill was given upon an il-
legal confideration.  Fordaine vs Lasbbrook 4
Termrep. 6o1.. Whichis precifely the fame cafe
with the prefent; for, there, no other witnefs
could be had but the Indorfor, and that is the cafe
here. The plaintifts could not have {ued Wilfon;
for the bills never reached them; and therefore
they could not have founded an adtion on them.
The parol did not go to contradi&, but merely to
explain the written evidence. It went tofhewthat
the property was in another perfon, and notinthe
witnels. 1 Black, 294, 1 Wash. 14. With regard to
the privity, it is arule, that wherever debt lies, 7n-
debitatus assumpsit will lie alfo; and therefore as the
act of Affembly gives debt, it neceflarily eftablifhes
the privity. 2 Black. 1269. The action was for
the money advanced, and not upon the bills;
which rendered it unneceflary to fhew that they
were loft. It was not neceffary to refort to a
court of equity; for no difcovery was wanting:
And this being an equitable adtion, complete juf-
sice could be done.

WickeaM inreply. The cafe of Fordaine vs
Lashbrook, 7 Termrep. 6o1, differs from this;
for, in that cafe, the evidence of the witnefs
went to deftroy the bill, but here it goes to {up-
port it; in that cafe, therefore, the witnels {fwore
againit his own intereft, but here in favour of it:
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For, if the bill was paid, Wilfon cannot be fued,
whereas, in the other cafe the endorfor was fhil |

\ * liable.

i

Cur. adv. vult.
LYONS ]udge delivered the refolution of the

court, as follows.

The firlt and principal queftion in this cafe s,
whether an aftion of Indebitatus assumpsit, for
money had and received, will lie, by the purchaf-
er, for the money paid to the drawer of a bill
of exchange, when the bill is loft, before it is
prefented to the drawee, and the drawer refufes,
either to refund, or renew, the bill to the pur-
chaler?

The contraét, on the purchafe of a bill of eX~
change drawn on a foreign country, is for mo-
ney in the foreign country, and not merely for
the paper bill, or draft itfelf; which is on-
ly evidence of the contraét, with a power to de-
mand and receive the money. 'Therefore if the
bill be loft, the drawer cannot be entitled to re-
tain the purchafe money here, and have the fo-
reign money too; or, which comes to the fame
thing, prevent the purchafer from receiving it by

_refufing to enable him to do {fo. For the purchal-

er has a right to his purchafe money with intereft
if be cannot get the foreign money, unlefs in cafe
of the infolvency of the drawee, the drawer has
fuftained a lofs by the negligence of the purchafer
in not prefenting the bill, or giving notice of the
pro: eft, in due time.

If then the purchafer has a right to receive the
foreign money, the drawer is not injured by draw-
ing twenty bills of the {fame tenor and date; but
he . ought, in juftice, to do it, if it be neceflary, in
order to enable the purchafer to receive the money.
Therefore if he refufes to do fo, the purchafer
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muit have-a remedy for the injury, and the action
‘broaght in the prefent cafe feems to be the proper
one, as it l:ts in all the circumftances, and pro-
duces iuvltantial juftice 1n the end.

¢
. _The next inquiry then is as to the propriety of
the evidence. '

The firft thing neceffary on the trial of a caufe
of contraél is to prove a contract; and if a writ«
ten one, the original fhould be produced, unlefslott;
and then a copy, which is the next beft evidence,
if it can be had In the prefent cafe a copy
was produced; but to entitle the plaintiff to ufe
it, fome account of the lofs of the original was
neceflery to be given by him, and that he wis a
jurchafer of the billy fo as to eftablifh a privity.
This he attempted to do by éalling Willon, to
whom the bill was made payable, and who indor{-
el it to the appellee for whom he had purchafed it
as a triend, or agen:, without having any intereft
in ir bimfelf. The witnels was objected to, how-
ever, onthe ground of intere!t, as hg bad indorf-
ed ihe bill, and no proo! was offered to thew his
agency, except his own oath. But a faflor, cra-
‘gent on mere commiffion, and not further inter-
cfted, may We a witucis for eirher party. The
Ki:g vs Bray, Cas. Temp Hardw. 358, Dixonvs
Cuoper 3 Wils. 4o.  In thefe cafes, however, the
fadtors only executed their powers in making the
contract, withoutdoingany aét which mighteventu.
ally {ubject them tolofs, or to the a&lion of either
party; and therefore did not appear prima facie,
interefled in the event of the fuits. But here the
witnels prima facie did appear, interefted, by his
having indorfed the bill, which made him liable
for it to any indorfee, or holder, not having no-
tice of the agency. ‘T'herefore to renderhim com-
p:tent, it ought to have beén fhewn, by other tef.
timony than his own oath, that he was an agent,
or he fhould have been releafed by the appellees:
1c follows, that the court erred in admitting him,
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without fuch proof of agency, or a releafe. The
judgment is therefore to be reverfed, and the fol-

- lowing judgment entered.

The court is of opinion, that William Wilfon,
who purchafed and indorfed the bill of exchange,
in the preceedings mentioned, ought not to have
been admitted as a witnefs until it was proved by
other evidence than his own oath, that he was aue
thorifed by the appellees to purchafe the faid bill
for, and on account of the faid appellees, and that
he tranfadled the bufinefs as their agent only; or
until the appellees had releafed him from all ac-
tions and {uits on account of his indorfing the faid
bill to them; and that the faid judgmentis errone-
ous; therefore it is confidered that it be reverfed
with cofts ; thag the verdit be fetafide, and anew
trial had in the caufe; on which the faid Wil.
liam Wilfon is not to be allowed to give evidence,
unlefs it is firlt proved that he was authorifed to
parchafe the f{aid bill, and to-tranfaét the bufinefs
in the manner above mentioned, or is releafed by
the appellees from all atlions and fuits on account

of his indorfing the faid bill to them.

BERKLEY,
againf}
CO OK.
E‘%E RKLEY as treafurer, brought fuit in the Ge-

neral Gourt againft Turner, Cookand Reefe,
as fecurities of Rogers, fheriff of Southampton,
upon the faid Rogers’s fheriffs bond. The decla-
ration ftated the bond as joint and feveral, and
that all che obligors executed it. The breach af-
fizned was, the non payment of the taxes, which
ought to have been colletted in the year 178s.
"The defendant Cook only appeared; plea conditi-
ons performed.-—-Iffue.__ Upon the trial of the
caufe the defendant filed a bill of exceptions ftase
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ing, that the plaintiff offered in evidence to the
jury, the record of a judgment againit Rogers for
the balance of the taxes colleCted by bim for the year
1786, purfuant to the aél of Aflembly for redeem-
ing certain certificates; to which the defendant
obje€ted, and infited that he ought ta be at liber-
ty to conteft the amount claimed by the public at
the time of rendering the faid judgment, by fhew-
‘ing that, as the taxes were payable in certificates
and facilities, and the fheriffs by various laws are
allowed to difcharge their arrears by fuch certifi-
cates and facilities, the jury are authorifed to en-
quire, whether the certificates and facilities were,
at the time for payment, or at the time of render-
ing the judgment aforefaid, of equal value with
{pecie, and to adjuft their damages accordingly :
And, alfo, that the jury were at liberty to confi-
der, whether they were bound to. charge the faid
Rogers with the fifteen per cent damages given by
law upon motions againft fheriffs, or might not,
unbound by that law, judge of the damages which
the {aid Rogers ought to have paid for his default:
But the court decided that the judgment againft
the theriff was conclusive evidence against the se-
curity in this case, and refufed to permit the de-
fendant to emter into any enquiry touching its me-
rits. Verdiét and judgment for the plaintiff; and
the defendant obtained a writ of fuperfedeas from
this court.

Carr for the appellant. I, The judgment
ought not to have been given in evidence, as it
was not mentioned in the declaration, but aétuail-
ly varied fromit. 1. Becaule the allegation in the
count is not, that the defendant had not paid the
judgment, but that he had not colleéted and paid the
taxes. So thatthe allegata and probara do not
agree together. 2. Becaufe the declaration is for
the taxes of 1785, and the judgment for thofe of
1786: Which is a manifeft variance, as he could
not come prepared to defend him{elf upon a charge
of 1785, for the taxes of 1786, ‘
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I1. The judgment was not conclufive: 1. Be.
caufe, if two are fued in feparate ations of debt
on the fame bond, feveral damages muft be found,
Sayer’s low of damages, 147: Which proves that

‘the firft judgment is no meafure. 2. Becaufe the

judgment was rendered in a different {pecies of ac-
tion, where the trial was by the court, and notby
the jury :  Whereas the defendant, in the prefent
cale, had a right to the verdiét of his peers to af. -
certain the amount ; which could not be, if the
judgment was conclufive. 3. Becaufe the damag-
es are perfonal to the fheriff, and do not extend to
his fecurities. Foritis a penalty, and therefore

not covered by the theriffs bond. 4. Becaufe the

adgment was by default ; and, being res inter al-
i0s afla, ought not to bind third perfons. 1 Call
5¢. 5. Becaufe, if admiffible at zli, it was only pri-
ma facie good ; and the defendant ought to have -
been permitted to fhew that it was for too much.
ITI. The value of facilities only was demanda-
ble. 1. Becaufe it was not a debt due from the
fheriff, but a neglet to perform a duty; and this
at a particular period. Confequently the damag-
es ought to have been meafured by the value at the
period of the breach. 2. Becaufe if it be confi-
dered as a debt, then it was the value when they
ought to have paid. 3. Becaufe if they were con-
fidered as the papers of the public, converted by
the fheriff to his own ufe, then the value at the
time of converfion, or at moft of the fuit, oughtto

~ have been the rule. Woodson vs Payne v Call 573.

4. Becaufe the fheriff could only have enforced fa-
cilities; and therefore he ought not to be liable for
more than he could compel. 5. Becaufe thetaxes
were made payable in facilities; {o that probac vi-
ce they were equally a currency with fpecie. Of
courfe the fheriff was only delinquent in not pay-
ing facilities of that date. 6. Becaufe the defen-
dant, as payer, had fill a right to have paidin thofe
very facilities ; and therefore the court could not
deprive him of it.
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1V. There were four oblizors in the bond; and
three onlv are fued ; whlch is error ; and may
now be taken advantage of, as it appears upon the
declaration, and the plamu’f has not accounted
for the omiffion. § Bac. ab. 164, 2 Black. rep,
697, 5 Bac. ab. 697, Hard. 198, 8id, 138, Stiles
50.

Nicuoras contra. The judgment was conclu-
five, as it afcertained the amount of the claim;
and it was a debt due in falt from the theriff and
his {ecurities; for whatever was duefrom the fhe-
riff was due from the fecuritiss. There was no
furprife in obtaining it, as the fheriff had notice ;
and it is more convenient that all (hould be bound
by the enquiry againft the fheriff himfelf, who has
the beft knowledge of the defence proper to be fet
up. There is nothing in the record to thew the
ftandard by which the vaiue of the fecurities was
afcertained; and the doftrine contended for would
be highly detrimental to the public, to whom the
certificates were worth their par value. The fe-
curities are liable to the 15 per cent damages; for
it is the act of the theriff which produces them, and
the law fays he fhall pay them. Thatall the ob-
ligors were not fued makes no difference; for it
fhould have been plead in abatement, Co: Let.
485, Allen 21, 4%, Cro Eliz. 494, 544, § Co.
119.

The court gave no opinion on the merits, but
reverfed the judgment on account of the faults in
the proceedings.
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R OSS,
againft
COLVILLE.

OLVILLE &co. obtained writs of seques-
tration from the High Court of Chancery,
againft Rofs, in order to enforce performance of a
decree. Rofs offered to appeal to this court;
which the Court of Chancery allowed. Where.
upon the motion to appeal and the allowance there-
of, were entered on the record, which ftates,
that the defendant is in the prifon rules for his
contempt in not performing the decree, and is
charged in execution in other fuits; that he has
paid fundry debts fince he was fo in jail; that he
produced a deed conveying property for further
fecuring the plaintiffs, a copy of which is made
part of the record: And that the defendants op-

pofed the appeal, but the court allowed it.

Wickuaam for the appellee. It was pota de-
cree that the appeal was taken from ; but a mere
award of procefs on a decree already made. The
fecurity taken was collateral to the decree, and
not a payment. A deed of truft is not of fo high
anature as adecree; and there is an exprefs ftipu-
lation that it thould not'affect the decree. Befides
the appellant might purfue all his remedies at
once, for a man may proceed at law upon his bond,
and in equity upon his morsgage.

DuvaL contra. The party may appeal from an
award of execution, Harrison vs Tomphkins, v Cat
295. A {fequeftration ought never to iffue where
the application for it is unconfcionable; and here
it was unreafonable in the plairtiffto afk it, when
he had fuch abundant fecurity for his money.

WARDEN on the fame fide. The a& of Aflem-
bly allows an appeal from any final order of an in-
ferior courts Rev: cod. 67: And this expofition
is expreflly confirmed by the cafe of Harrison vs
Tompkins.
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Wickgawm in reply. ~ If the defendant having
property enough to pay his debts, lies in prifon
for a long time rather than fatisfy the decree, he
. lies there abftinately; and therefore it is right to
fequefter his eftate, until he will comply. DBefides
the order {tates, that it was awarded for good caufe
thewn. ,

Cur adv. vuit.

PENDLETON Prefident delivered the refolu-
tion of the court as follows :
This is an appeal from an order of the High
Court of Chancery, awarding writs of fequeftrari-
on upon 2 former decree in favour of the appellees
againft the appellant; which is ftated to have been
done for good caufe fhewn, and we prefume the
reafons affigned were fatisfaCtory, fince the appel-
lant did not, by exception, place them upon the
record, to enable the court to judge of their force.

What the appellant ftates by way of objec-
tion, is very unfatisfallory; firft he is in cuftody
for contempt of a decree of that court, not flated
to be the decree of the appellees; or, ifit had been,
it was no objeftion to the fequeftration; which
perhaps might be awarded, altho his body is in
confinement, if it fhall appear that he obftinately
refolved to lie in prifon, to fave his eftate. His
fecond obje€tion that he has been paying debts
fince he was in prifon, {feems rather agood reafon
_ for awarding the writs, as he 1s thereby exhaufting
"his funds in prefering other creditors to the injury

of the appellees. His third objeftion is on ac-
count of the deed of truft, by which certain pro-
perty was conveyed to truftees to be fold by them,
or any one, to fatisfy the inftallments as they
thould becomedue; which the court at firft thought
a reafonable objetion; fince it did not appear to
be on the footing of a2 common mortgage as a col-
lateral fecurity, but an{wering the ¢ffc@ of a fe-
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queﬁ:‘ré.tion by c¢n immediate fale for {atisfaction ;
and the rather as the counfel for the appellees was

- one of the truftees, and had alone a power to fell

at any time. But on further refle€tion, confider-
ing that there might be prior incumbrances on’
the property, or that the appellant might with-
hold the pofleflion of it in order to prevent a fale,
which might have been part of the good caufes
fhewn, the court is now of opinion that the order
ought to be affirmed with c~fis, leaving the quel-
tion whether the appeal.ought to have been allow-
ed, to be decided in fome future cafe, wherein it
fhall be negeﬁ“ary. '

THORNTON,
againft
CORBIN.

HORNTON as truftee for the eftate of Jo-
feph Robinfon br0¥ht a bill in Chancery
againft Corbin, ftating,—That Benjamin Robinfon
the elder, on the 1oth of February 17357, con-
veyed 450 acres of land, including a mill in
truft, as to the mill, for himfelf, and wife,
who is fince dead, for their lives; and from and
after the death of the furvivor, in truft, asto a
moiety of the mill &c. for jofeph Robinfon in fee,
andm as to the other moiety and the lands, in truft
for Benjamin Robinfon the younger, in fee tail,
with remainders over. That Benjamin Robinfon
the younger took pofleflion and died feized of the
lands, and of a moiety of the mill, in tail; leav-
ing Benjamin Robinfon his eldeft fon and heir,
who fold to the defendant. "U'hat Jofeph Robin~
fon conveyed his moiety of the mill to the plain-
tiff, 1n truft vo fell and pay his debts. And there~
fore the bill pravs an account of a moiety of the
profits of the mill, and for general reliefd
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The anfwer ftates, that the defendant has feen  Thornton,
a-deed, of the 1oth of February 1757, to Pendle- v
ton (whlchd he fuppofes is that{poken of in the bill) Corbin.
and if it ha conveyed uny thing, in the faid mill, % ~
Pendleton would have the legal eitate:  But that‘.
it did not convey any thing; becaufe Benja.
min Robinfon the elder had. before parted with
the equitable ettate therein to Benjamin Robinfon,
the younger. ‘T'hat the defendant bas heard ofa
former iuit in chancery,, refpeéhng a moiety of .
the mill; to which he refers. That the defend.
ant bought the. whole, .from Benjamin Robinfon, -
the younger, and has had qu;et noﬁeﬁion from the
year 1783.7 . ey .

The eq,uitabl.e right mentianqd. in the anfwer,
was a cluim under a marriage contraét; concern-:
ing which feveral depofitions were taken in this
fuit, and-ene had been taken-in  the former fuit
mentioned in the aaner.

Amongthe exhlblts are, 1. A copy of the deed
of trutt from . Benjamin Robinfon the elder, to;
Pendleton. 2.. A copy of a deed from Benjamm
Robinfon jun. to Benjamin Robinfon fen. which s,
dated 10 of Mareh 1757, and after recitingia for- .‘
mer deed fram Benjamin the elder, to Ben]ammf
the younger, -for 1000 acres of land in Orange, .
and that the elder had fince. .given the younger a.
tract of 500 acres in Caroline, in exchange for it, |
conveys the 1000 acresto Benjamin the elder, for
‘the ufe of his: fons Charles and Thomas. 3. A
copy of the faid recited deed for the Orange land,
dated 27th September 1753. 4. A copy of the
partiticn 'between Page and Benjamin Robinfon
the elder, dated 2d December 1756. 5. A copy - .
of the title bond from Benjamin Robinfon the
grandfon to Corbin, dated 12th June 1782. 6.
A copy of the deed of truft from Jofeph Robinfon
to the plaintiff, dated xoth November 187,

A 2
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At the hearingin the county court, the reading

. of Thornton’s depofition was objeéted to by the

plaintiff: Upon which Corbin filed a bill of excep-
tions ftating the depofition; that Thornton died
before the inftitution of this fuit; that the defend-
ant in that fuit was'the fame perfon fer whofe be-
nefit this fuit is brought; that the clerk who at-
tefted the copy of the depofition is dead; that it
was objected to by the plaintiff, becaufe the certi-
ficate of the taking of the depofition is fubfcribed
by Anthony Thornton, who was not then a juf-
tice of the peace, and by James Taylor, who fays
that he does not recollect whether he fub{cribed the
fame, or whether it was taken; and that the court
did not permit the faid depofition of Thornton to
be read.

-Memoranda to the following effet appear in the
record.

_At November Caroline Court 1773, Thomas
Staughter was appointed guardiaa of Benjamin Ro-
binfon, the fon of Benjamin Robinfon the young-
et. At December Court 1773, a commiffion was
awarded to take the depofitions of Anthony Thorn.
ton and Sarah Slaughter in the fuit Benjamin Ro-
binfon vs Jofeph Robinfon. At March 1774, the
bill was filed. Auguft 1782, attachment for an-
fwer: After which is a certificate of the prefent
clerk, that thefe were all the fteps taken in that

caufe; and that no depofitions appear to have been
ﬁled-

There is alfo a memorandum flating that Thorn-
ton was recommended as a magiftrate at Caroline
September Court 1776, andnot before.

The county court decreed a moiety of the mill
and profits, to the plaintiff; from which deeree,
Corbin appealed to the High Court of Chancery :
Where the decree of the county court was reverf-
ed; and from the decree of reverfal, Thornton
appealed to this court.

. A a.
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CaLw for the appellant. The appellant was,
under all the circumftances, entitled to relief,
“f nornton’s depofition was not admiffible ; for, as
the fuit between the Robinfons had never been de~
cided, the depolition was never eftablithed by the
judgment of uny court; and therefore might be
excepted to, in this {uit, in the {fame manner asit
could inthat: Bar, if {o, then clearly it ought
not to be read ; becaute the commiflion to take it
was improperly awarded ; for it was before any
bill was filed, old Virginialews 177. And it ap-
pears by the teftimony, in the caufe, that one of
the commiflioners who took it, was not a magil-
trate.

WAaRDEN contra. It is not abfolutely necefla-
ry that the perfons who execute commiflions to
take depofitions fhould be juftices of the peace, for
any perfon may do it, if appointed by the commif=
fion. That no bill was filed makes no difference;
becaufe the aét of Affembly merely applies to coms
miflions granted by the clerk ex debito justitize, and
not to fuch as are granted by the court in feflion.

WickHaM on the fame fide. The commiffion
might be executed by a perlon not a magiftrate;
and all foreign commiffions are thus executed.
That the bill was not filed is not material, as the
cafe might have been urgent. And the aét is af-
firmative that the clerk maey grant, and not nega-
tive, that the court shell not grant, a commifhon
during term, unlefs the bill be filed. Befides this
exception was not taken at the hearing ia the couna
ty court. ‘L'he court of equity had no juritdi€iion,
as the ftatute executed the ufe to the pofleflion ;
and therefore an ejeCiment might have been
brought. But the deed to Thornton was clearly
void, as Jofeph Robinfon was out of pofleflion at
the time of makingit. Befides Jofeph Robinfon
ought to have been made a party to the fuit.
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RawporpH in reply. The court of equity had
jurifdiétion, becaufe it was a truft; which alone
confered jurifdi@tion. Befides there was no plea
in abatement, and therefore it is too late to objett
now ; for the act of Affembly precludes it. The
point relative to Jofeph Robinfon’s being out of
pofleflion is now under confideration of the court,
in Duval vs Bibb.* None but a magiftrate can
execute commiflions to take depofitions within the
frtate. The marriage contraét, evenhad it been
proved, is not recorded ; and therefore s void
againft Joseph Robinfon.

WickuaM. He was a mere volunteer; and
therefore has no {uperior equity.

Raxporpr. The a&lt of Aflembly only ufes
the word purcbaser ; and does not fay for valua-
ble confideration. Ward vs Webber, 1 Wash. 274+

Cur. adv. vult.

ROANE Judge the weight of teftimony in this
caufe being in favour of the appellee, independ-
antly of the teftimony of Anthony Thornton, 1t
is unneceflary to decide how far his depofition is
admiffible, or not, in confequence of its having
been taken before a perfon who is alledged to have
been no magifirate. I fhall barely remark howe-
ver, that tkis cafe differs from that of Blincoe vs
Berkley, 1 Call, 405, in that here a commifiien
was regularly awarded by the court; the parties
attended in purfuance, and as no objeftion was
taken to the depofition at the time, it fhall either
be intended that Arthony 'T'hornton jum. was
then a magiftrate, or that the parties agreed that
the depofition might be taken before him. The
cerlificate that that gentleman was not recom-
mended to the Governor until a pofterior time, is
not conclufive evidence, that he was not a ma-
giftrate before, as it was in fome inftances proba-
bly the practice to commiflion perfons, who had
not been recommended.

% Aﬂfc’.
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I throw this out however, enly as my prefent
imprefion. The tefltimony of Mrs. S. and T, S.
go direftly to eftablith a marriage agreement on
the part of old Colonel Robinfon. This was a
moft intereiting faét for the family, and one which
would have madean indelible impréffion. It ison-
ly confronted by the belief of Mr. Pendleton that
Mir. Benjamin Robinfon’s firt knowledge of his
title was derived from Aém, in or about the year
1755; but as he does not fpeak from his memoran-
da at the time, it is probable he may be miftaken
as to the year; and even if not, the pleafure dif-
covered by old Mr. Robinfon on the information
received from him, may have arifen from his
great reliance on the judgment and profefiional
fkill of that gentleman, and confequently may
- not be inconfiftent with a knowledge on this fub-
je&t previoufly derived from other fources. Ad-
mitting then this teftimony to be as refpeflable as
any whatever, yet it is overbalanced by that of
the two witneffes before named; aud their tellimo-
ny is confirmed by that of Barnes.

‘Great ftrefs was laid by Mr. Randolph on the
deed of roth March 1757, for the Orange land,
(by B: R. jun.) which he {fuppofes contains a re-
cognition of the deed of the roth February 1757;
but it only admits the fa&t, that Benjamin the
father had before conveyed to him the Caroline
‘land. ‘1his was probably from verbal informati-
on, as the deed of February ’57, was probably
then in the Caroline office, It is certainly how-
everby no means inferrable from the deed, of Mar.
10, that that of February had ever been feen by
him; far lefs that he was a party to it; and, if
that deed varies from the terms of the marriage
promife, it was not obligatory oa him,

Mr. Randolph contended that the marriage pro-
mife was void againft purchaflers under the aét of
Aflembly. Admitting (which cannot be denied)
that parol marriage agreements were then valid,
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Thornton, according to this dofirine the promisee would

us.
Corbin.
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have nothing ta do but refufe to execute the deed,
and then convey the land, which would defeat the
promife. The admiflion therefore is inconfiltent
with the conclufion he draws. The intention of
the aét was certainly not of this kind, it was to
compel perfons, who had written contraéts or a-
greements to record them for the information of
others within a reafonable time.

I am therefore of opinion that the cafe i5 2 plain
one, and that the decree of the Chancellor ought
1o be affirmed.

FLEMING Judge. The firft queftion, made
at the bar, was, Whether the marriage contract
was eftablithed? And I am of opinion that it is.
Thornton’s depofition, which clearly proves it, is
objeted to, as having been illegally taken; but,
befides that if it were neceflary to inveftigate the
point it would perhaps turn out that the objection
1s not well founded, there is ample teftimony to
fupport the contract: For the depofitions of the
two S’s. are full to thateffeét; they ftate the cir-
cumftances with fuch precifion as toleave nodoubt
upon the mind : and they contain nothing which
is inconfiftent with that of Mr. P. who, like them
fpeaks merely from memory, and may have been
miftaken as to dates.

It was faid, however, that even if the contraét
were proved, yet ftill it was defiroyed by the deeds
of September 1753, and March 175%: becaufe the
firlt merged the parol contrad, and the latter re-
cognized the right of Jofeph. ButI am of a differ-
ent opinion: For the objeét of that of September
was only to fecure the Orange land to Benjamin
the {on, in cale the moiety of Page’s was not re-
covered ; but as foon as that fhould be recovered
it was 10 be conveyed, and the other reftored:
Therefore fo far from this deed merging, it ra-
ther affirmed, the marriage contraét: And, with



OF THE YE AR 1802,

rodpeét to that of March, it does not appear that
Benjamin the fon, if he meant to refer to the truft
deed, had ever {een it, or knew what it contain-
ed; for he flates it to be for 5§00 acres without any
reftri@tion, although it gave him only 459 acres
after the death of his father and mother, with a
moiety, inftead of the whole, of the mill; andeven
thefe were to be held in tail, inftead of feefimple.
Hence it is plain that if he did mean to refer to
that deed, he was a firanger to its contents, and
was deceived as tothe purportofit: Which miftake
the father, never removed, but, on the contrary is
{aid, by one of the witnefles, to havebeenin the hab-
it, longafterwards, of {peaking®of the whole nill, as
belonging to Benjamin the younger after his own
death. Of courfe no inference can be drawn from
this {fuppofed recoguition.

But then it is urged that the marriage contract,
not having been recorded within the eight months,
is void againft purchafers by the act of Affembly,
old Edit. laws, 143. The purchafers meant in
that acl, however, are thofe for valuable confide-
ration, and not mere volunteers. Of courfe the
argument does not apply to the prefent cafe. But
to remove this difficulty 1t was faid that the gift
to Joleph was a provifion for a younger fon, and
that this was a good confideration. The ob-
fervation, at firlt fight, is plaufible ; but there is
no force in it. For, befides that Jofeph was, in
fa&t, the eldeft and not the younger fon, it ap-
pears, by his deed of truft to the appellant, that
his father had devifed to him the Moons-mount ef-
tate, containing 1100 acres, which was, proba-
bly, abetter provifion, than that made for his
brother Benjamin.

There are other circumftances which have
fome weight; For it feems that Jofeph, aban-
doning his claim under the deed of truft, relied
apon the will to fupport his right; that after
Benjamin the grandfon {old to Corbin, he gave
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him pofleffion in the prefence of Jofeph, and that
the latter even turned his own miller out of the
mill, and fuffered Corbin to remain in quict pof-
feflion for feveral years, before he exccuted the
deed to the plaintiffi.  This fhews his own con-
vi€tion on the fubje&t, and {ferves to firengthen
his brothers title.

Upon the whole, Ithink the decree of the High
Court of Chancery is right, and ought to be af-
firmed.

CARRINGTON Judge. Concurred that the
decree of the High Court of Chancery fhould be
affirmed,



OF THE YEAR 1303 393

el Al A i A e
T O T i
B e
CASES
ARGUED anxp DETERMIN ED

IN THE

COURT OF APPEALS

IN
M A Y TERM or tae YEAR 1803.

(OB QLT § 280 OO0
MINOR,

againft
GOODALL.

ARDEN for the appellee. Moved to dif-  fthe mat.
mifs the appeal, becaufe the fum decreed ter in difpute

was under a hundred dollars, and therefore the between the
parties exceed

caufe below the jurifdi€tion of the court. 100 dollare

this court ha;
CaLL contra. Although the decree is for lefs, jurifdiftion.

yet the matters in difpute between the parties

amounted to much more; and therefore, as the

party has a right to the opinion of this court whe-

ther the Chancellor decided rightly upon the fub-

jetls of controverly, the appeal was properly al-

lowed, and this court has juri{dittion.

Cur. adv. vult,

LYONS Judge. Delivered the refolution of the
court, that, although the decree was for lefs than
100 dollars, yet, as the matters in difpute exceed-
ed that fum, the court had jurifdiction.

The motion was therefore overruled ; and, ata
fubfequent term, the decree was reverfed.
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E L SON’S devifees filed a bill in the High

Court of Chancery ftating, that, in the year
1774, their teftator purchafed of Harwood and
wife a tra&t of land which was entailed upon the
wife, and took a bond from Harwood for procur-
ing the entail to be docked. T'hat Harwood and
wife in December of the fame year, executed a
deed to the teftator for the faid lands, and cove-
nanted therein that the grantee and his heirs, &c.
fhould peaceably enjoy; that the grantors would
warrant, and make further aflurances: To
which deed the wife was privily examined, That
the teftator paid the purchafe money to Harwood;
and an act paffed the Affembly in 1775 for dock-
ing the entail, but Earl Dunmore having by that
time abdicated the government, his affent thereto
was not abtained. 'That the wife was living fince
the paffing of the aé for docking entails in the year
1776, fo that the feefimple vefted in her; but fhe
is now dead, and the defendants are her children
and coheirs. That they refufe to releafe to the
plaintiffs. Wherefore the bill prays a conveys
ance, and for general relief.

The defendants demurred to this bill; and the
plaintiffs thereupon filed an amendment flating,
that by the faid private a& of Aflembly for dock-
ing the entail of the faid traét of land, a truftee
was appointed to receive the purchafe money, to
be vefted in another eftate; and that the plaintiffs
teftitor paid the money to the faid truftee. By
confent the demurrur was to ftand as a demurrer
to both bills. T'he Court of Chancery allowed the
demurrer, and difmiffed the bill. From which de-
cree the plaintiffs appealed to this court.
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RAaNDoLrH for the appellants. There are three
queltions in the caufe. 1. Whether the demand,
by the plaintiffs, how far Harwood applied the
money r:ceived to the purpofes of the truft,
was not a regular demand? 2. Whether a
court of equity will not relieve againit the
accident whicih prevented the aét from being
duly pafled? 3. Whether equity will not confi-
der that as done which ought to have been done,
a1.d therefore, as the feme ought to haveexecuted
a proper conveyance, whether a court of equity
will not confider it as adtually made?

1. Upon the firft point I contend that the Chan-
cellor was clearly wrong in not overruling the de-
murrer, and obliging the defendants to anfwer
how far the money had been applied to the purpo-
fes of the truft. 'T'he plaintiffs fought a difcovery
as well as relief in that refpedt; and in every in-
ftance where a difcovery is fought, for the fake
of enabling the plaintiff to obtain juftice, it ought
to be inforced. Mitf. plead. 149. The Court of
Chancery rherefore {hould bave compelled an an-
fwer to this point.

2. The faéls here were intirely new in their na-
ture, fo that no appofite precedent can perhaps be
adduced, but then we are {upported upon the rea-
fon of ancient principles, which rids us of the
charge of defiring to introduce novelty. If there
hzd been any mode of conveying the femes intereft
without the interpofition of the Legiflature, there
can be 1o queftion but the money having been paid,
a court of eguity would have inforced the convey-
zace. But accident alone prevented the legifla-
tive interpofition. For twobranches had concur-
red, and it was owing to the voluntary abdication
of the third that the law was not completed.
This then was an accident which the purchafer
<ould not control, ind which Chancery ought
thorefere to relieve againft.  Foudl eg. 8, 10.
Lefides it appears by 4 fusz. 45, that an ordinance
of two branches is obligatory; and therefore the
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a® in mrehol was binding, noththﬁandmg the
concurrenczof the third was not obtained, through
circumftances which the purchafer could not re-

“ftrain.

3. The feme was bound in confcience to com.
plete fuch a conveyance as would infure the title;
and as the lived till after the aét of 1776, the court
of equity, confidering that as done which ought
to have been done, will enforce it now: Becaufe
as {foon as fhe became capable, {he ought tohave join-
ed in a proper conveyance. Befides her warranty
obliged, and operates by way of eszoppel againft the
heirs: 1 Bac. 496, 2 Vern. 61.  'This was rendered
the ftronger by the privy examination, which refem-
bles the cafe to a fine; and that would clearly
have eftopped the heirs. 4 Com. dig. 85.

Wickuam contre. The Chancellor did right
in fultaining the demurrer. For the bill had made
no proper cafe for his jurifdiction. The property
belonged to the wife and children, and the money
was pald to the hufband. So that no benefit ac~
crued to the wife and children; aud therefore
there is no equity againft them. The a&t was nu-
gatory until the Roydl aflent was procured; and
that having never been obtained, the aft of the
other two branches of the Legiﬂature_ was utterly
void. The bill does not fuggeft that the children
ever received any part of the money; and there-

_ fore there can be no pretext for the jurifdi¢tion of

the Court of Chancery. Befides if the adt was
really a law, the plaintiff had no occafion to ree
fort to a coart of equity to enforce his title.

The deed did not bind the feme; for all her alls,
being void at common law, were only effectual
fo far as fhe was enabled by ftatute. But {he was
not enabled by the aét of 1748 to convey an eftate
tail, but the contrary; for that act declares fuch
eftates fhall not pafs without an a& of the Legils
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lature. Old edit. laws, 133, 145. So that the
a® of 1748, only refpeéls the eftates whicha feme
covert might grant if {ole; ard did not extend to
an eltate tail which the had no power to convey.
The act in queftion had no validity until the
Royal affent was obtained. No aéts of that kind
had; and therefore in all of them there was a {uf-
pending claufe until that was procured. Of coarfe

the idea of any obligation in the law till the con-

currence of the third branch of the Legiflature

was had, is not maintainable; and a contrary doc-

trine might lead to dangerous confequences.

Sech atts always fettled an equivalent eftate on
the iffue ; which was not done here; for the chil-
dren never received the money. So that if the aét
was really binding, it has never been complied
with.

It it not correét tofay that a court of equity,
confidering that as done which ought to have been,
will enforce it againft the heirs as the lived until
the att of 1776 had paffed. Foras neither the or
the iffue received the money, there was no morzl
obligation on her; and the warranty did not bind
as already obferved. Becaule the privy exam-
ination only paffed fuch eftate as fhe might law-
fully depart with; and the warranty was merely
annexed to that. So that it could not operate an
eftoppel.  This oblervation anfwers the cafe cited
from Bacon’s abridgment, as it was clearly the
cale of a conveyance of an cftate which the feme
gould tawfuily convey. However what is decifive
on this fubject is, that the deed here was void 3s
to the inheritance, and therefore the warranty
could have no operation.  But {uppofing it had,

the plaintiff then would haye had a legal title, and
therefore he had no o.cafion to refort to a Lou;t
of Equity.

Equity cannot relieve in a cafe of this nature;
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or elfe all the powers of government would be con.
centrated in that court; whichis, and ought to be,
bound by precedent, as well as a Court of Law.

Cur adv. vuls.

ROANE Judge. This is a bill by the devifees
of T. Nelfon againft the {urviving huiband and
children of Elizabeth Harwood deceafed. Itftates
that Edward Harwood being feized in fee tail, in
right of his wife Elizabeth, of a tradt of land,
fold the fame for a valuable confideration to T.
Nelfon (for which the money has been paid.) That
Edward Harwood, with a furety, on the 12th of
November 1774, gave a bond conditioned fr the
procuring an act of Affembly to dock the intail,
and convey the fame in fee to the faid T. Nelfon;
and that the faid Edward and Elizabeth Harwood
afterwards on the 7th of December 1774, by a
deed of bargain and fale duly recorded, andinref.
pet of whichihe was duly examined, reciting her
title as above, conveyed the fame in fee to the
faid T. Nelfon, with a covenant for quiet enjoy-
ment, and that the grantees would do all and eve.
ry act and aéls, and procure all furtber necessary
assurances for perfecting his faid title therein, as
he or his heirs fhould advife or require. It fur.
ther ftates, that Mrs. Harwood furvived the a&
of 1776, converting eftates tail into feefimple. It
alfo ftates, thatiu 1774 an attempt was made to
procure an act to dock the intail, which was fruf-
trated by the diffolution of the Aflembly; and that
in June 1775 a fimilar bill was prepared, and re-
ceived the joint concurrence of the Burgefles, and
council, but did not receive that of the royal Go-
vernor, he having withdrawn him{elf on board an
armed Britannic veflel, and refufed to come to
the feat of government, and exercife the funéti-
ons of his office, It prays that this latter defedt
may be confidered as {upplied, or that the title of
the plaintiffs may be decreed to be perfected, on
fome of the grounds on which Courts of Equity
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exercife their jurifdi€tion in perfelling conveyan-
ces, and fupplying defeéls in titles.

There is a demurrer to this bill, and alfo to an
amended bill ftating the payment of the purchafe
.money to have been made to a truftee, named in
the alt before refered to for want of equity. Which
demurrer was allowed by the Chancellor.

At the outfet of this bufinels, 2 moft momentous
and important enquiry prefents itfelf tous: Name-
ly, whether an act which had received the {anétion
of the people of Virginia through their Burgefles,
which had alfo been ratified by the royal Council,
and was only not approved by the royal Gover-
nor, becaufe he had abdicated his government, nor
could becarried to our King himfelf, for his affent,
becaufe he had made open war upon us his people,
Shall under all the circumftances of the cafe, be
confidered as valid, or as entirely null and void?

Finding myfelf not fupported, in my presentim-
pressions, on this queftion, by gentlemen whofe
opinions I refped, I ftate them with diffidence,
but yet as an at of duty, flowing from an high
fenfe qQf the importance of my prefent fituation,
and a correfpondent anxiety on my part to act ac-
cording to the beft of my judgment and ability.

I will premife that I am not fond of bringing in-
to the tribunals ot juftice, political confiderations :
But fometimes it does happen, that queftions of
political law do prefent themfelves. On thefe oc-
cafions although I am as muchan advocate for fet-
tled government as any man, I fhall be free to fay
that in dark and doubtful cafes, where principles
muft be reforted to, it is my wifh to be governed by
thofe noble principles which atcheived the revoluti-
on; which acknowledged the rights, and the power,
of the people ; and confider Kings and magiftrates
as their truftees and fervants, and at all times
amenable to them, and liable to be cafhiered or
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depofed for mifrule and maladminiftration: Which
admit the right of revolution, although it is con~’
ceded that fuch right ought not, in precedence,
to be aflerted, for light caufes.

Thefe remarks tend tofhew that, in times of re.
volution, thole fermule are entirely fecondary,
which are impofed with a view to ordinary times,
and fertled government; and which do not contem-
plate, nor are fuited to, a ftate of fociety radical-
Iy and effentially different.

As this caufe can be decided upon a point lefs-
momentous, and equally clear, with the one now
in queftion, my intention at prefent is only to re-
ferve to myfelf liberty to deliberate and decide up--
on this great queftion if it fthould occur hereafter.
1 fhall not therefore now inquire what authority is '
conceded in England to an ordinance, 7, e, a fla-
tute which has not the royal aflent; nor enumerate
inftances, in which, in extraordinary times, the
ufual formalities attending the {ummoning a par-
liament, and the pafling laws, have from the ne-
ceflity of the cafe been in that country difpenfed
with; nor fhall I contemplate at prefent, the mag- .
nitude of this queftion, as it refpeéls all laws pafl-
ed during a ftate of Jurerregnum, nor whether the
clear, though informal, expreflion of the public
voice, as at the time, is not equivalentin its fanc-
tion, to a pofterior law of recognition, pafled in-
deed by a fettled government, but perhaps liable
to moft of the objections, which apply to retro-
ipelive laws, ;

Thefe and other great queftions touching this
{ubjedt, I fubmit to better confideration, whenfo-
ever they fhall become neceffary to be decided;
left however, in the diverfity which exifts, as to
all political {peculations, 1 fhould be fuppofed by
fome to utter vifionary ideas, I will beg leave to
fortify what is here faid by the opinions of a moft
eloquent and enlightened writer; and one who has
moft refpectiully combated and confuted the flavifh
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£eQrines of an eminent ftatefman: A ftatefman
who, inltcud of afpiriug (as he might have done)
to a niche in the temple of liberty, has chofen to
zo down to petteriny penfioned and deipifed.

The writerImeanis M’Intoﬁl, page 60 “They”
fays he, (meaning the itutes General) ** had been
* affembled us an orrhnary legiflature, under ex-
“ iting Jaws. ‘L'hey wcre transformed by thefe
€ ¢vents into a national convention, and .vefted
with powers to organize a government. Itisin
“ yain that their adverfaries conteft this aflertion
“ by appealitg to the delir- ncies of forms, It is
in vain to demand the legal initrument that
changed thcir conﬁituuon, and extended their
‘“ powers.  Accurate forms in the conveyance of
““ power, are preicribed by the wifdom of law,
in the regular adminiftration of ftates. But
¢ great revolutions are too immense for technical
‘¢ formality. All the fanétion that can be ‘hoped
¢« for, in {uch events, i1s the voice of the people,
u« bow ever informally, or irregularly exprefled.”

(13

(19

L3

~

(41

I fhall next confider vpon ordinary grounds,
how the title of the plaintiff ftands as againft the
heirs of the Feme, under the deed of the 7th De.
cember 1574, fhe having furvived the enatment
of the at of 1956, converting eftaes tail into fee
fimple.

I entirely accord in principle with the reafoning
of the Chancellor relative to the power of the wife
to bind her eftate and her heirs, having regard to
the intereflt of the hufband, and the idea of coer
cion by him being removed.

Qur law a&ing upon this principle has eftablifh.
ed a folemn mean by which a wife may convey, by
privy examination entered of record. In thisrefs
pedt greater regard is had to the rights of the wife,
than in England; for there fhe cannot reverfe a
fine, altho fhe is not examined by the judge; but

B a.
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the conftruflion of the law is only as it were diree-
tery to the Judge, that he {hould not receive the
fine without fuch examination. 1 Bac. 456.

The cafe before us too, beirg that «f a {olemn
agreement of record, fleers clear of thefe decifions
in which it has been held that the agreement of
the wife 7z pais thall not bind the hufcand,

The a&t of 1748, p. 143 ena&ls, “that 1l deeds
and conveyances &c. by hufband and wife, (fhe
being firft privily examined) fhall be gocd and ef-
fe€tualin law, andas valid to convey and pafs over
all the eftate, right, title, intereft, claim, and
demand of the wife, and her heirs, in and to the
lands fo conveyed &c. whether the {fame be in
right of dower, or feefimple, or whatever other
eftate (not being fee tail) fhe may have therein,
as if the fame had been done by fine and recovery
&c.”

After this explicit declaration, it is the leaft to
fay, that the examination here ftands on as high
ground as the fine and recovery in England ; and
the before mentioned confideration that fuch fine
may bind her without her examination {whichis

_not the cale under our act) certainly fortifies that

conftruétion.

But further this a& follows un, the conftrudli-
on of the flatute de donis, by making the excepti-
on of the eltate tail, which eftate fhall not pafs
here, (or there) except acc.nding to the terms of
the ftatute, in favour cf the heirs in tail.

This aét however, 2ccording alfo with the Eng-
lilh d:ciCons in this r<fpe®, with the fingle ex-
ception cf not pa.ling tle eftate tail declares all
conveyances &c. with fuch examination &ec. #0 é¢
good and cpyicrual £1 4wy 1, e, I prefun.c good
and effe€tua’ in a fenfe commenfurate with the

-terms of the deed.

Bb
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Bearing thele princisles and di tin&ions in mind,
let us advert to {uuie of the hnglilh decifions.

In ooter vs Hile, 1 Mbd. 231, it was held
that ¢ venant would lic againlt a wife {urviving
her bub.nd upon a covenant frr quiet enjoymient,
iv a five fuffered by him and her. Tais is perhaps
a ltronger cafe than ours: for there it does not
fohie@ of the fine. If fo, the had nointereft in it,
and it was {ol:ly on her folema covenant that fhe
was held to be refponfible,

In 1 Bac. 45%, it is {aid, that hufband and wife
may join in a fine to convey her inheritance. And
2 flic. ab. 553, an azreement that A. and his
heirs fhould enj~y the entailed lands fhall be exe-
cuted, but the illue is not bound until the fine be
levied.

From the foregoing remarks and cafes, I think
it clearly refults, that a deed of a feme covert
touching her inlheritance, in conjuntion with her
hufband and folemnnly acknowledged by her to be
her free adl, is competent to bind her to the ex.
tent thereof, with the exceptionbefore flated, re-
lative te paffing an eftate tail ; and that an agree-
ment to pals a fine, or permit an afl to pafs dock-
inz the entail, is always obligatory on the perfon
fo agresing until exeeuted. .

In this view, Mrs. Harwood was bound to car-
ry her agreement into execution, until the aét of
1776 pafled, which vefted her with the feesimple
property.  After that era, a thorter and plainer
courfe prefents itfelf to us, and fhe and her heirs
fhould be decreed to do that directly, which' be.
fore could only be done circuitoufly, i, €, to con-
yey the plaintiffs her inheritance. el

If it thould be faid, that this procefs will injure
the heirs in tail, for whofe benefit lands were in-

apnear that it was the w//e’s 1and, which was the
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tended to be fettled in lieu, the anfwer is, that
this would have been alfo, precifely the gale by
the operation of the aét of 1776, if fuch lands had
been fo fettled, immediately after the agreement,
as thefe by thev'operation of that a& would have
been abfolutely vefted in the mother.

Ithink that the decree of the Chancellor is er-
roneous, and that the demurrer ought to have been
over-ruled.

FLEMING Judge. The firft queftion is, whe-
ther the deed from Harwood and wife was wholly
void, or fofar only as not to defeat the eantail, but
good for every other purpofe? The gth fe of
the a& of 1748 declares that the deed of hufband
and wife, where fhe is privily examined, ¢ fhall be
¢ good and effe@ual in law, and fhall be as valid
“ to convey and pafs over all the eftate, right,
s title, intereft claim and demand of {uch wife, and
¢ her heirs, in or to the lands, or tenements, fo
¢ granted, or conveyed, whether the {ame be in
¢ right of dower or feefimple, or whatfoever other
¢¢ eftate, not being fee tail, the may have therein,
¢ as if the fame had been done by fine and recove-
“ ry, or by any other ways or means whatfoever:”
So that, with the fingle exception of the feetail
which is afterwards provided for in the 14th fedli-
on, the deed was good for every purpofe of convey-
ing the eftate and intereft, or eftopping the right,
of the wife and her heirs; who were not at liber-
ty to {ay that it was void generally, but as to the
excepted cale only: For a deed may be void as
to cne purpofe, aud good as to another.

_This leads to the fecond queftion, whether Mrs.
Harwood was not bound by her covenant to make
further afflurance; and confequently after fhe ac-
quired the fee fimple, under the a& of 1776, to
confirm the title, which was to have been convey-
ed under the deed? Upon this point the reafon-.
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ing of the Chancellor, althcughnot followed upin
his decree, is very forcible: His words are,
* when hufband and wife, who have all the power
¢ which fhe had in her flate of folitude, confpiring
¢ together in a conveyance of her inheritance,
¢ and obferving legal forms and ceremonies, agree
‘“ to guarantee the title to the purchafer, the a-
¢ greement is not lefs obligatory- on her, than a
¢ like agreement by her, if {he had not changed
¢ her ftate would have beer, for his junélion with
 her in the act, removing rhe fingle impediment
% to the energies of her power and will, reftored
¢ to thofe faculties their priftine vigour. This
‘¢ propofition is believed to be the foundation of
¢ Englith judicial decifions, that a married woman
‘is obliged by covenants in a fine. The forms
¢ and ceremonies requifite by law to create this
*¢ obligation, in the cafe of a married woman, are
¢ a deed executed and acknowledged, as well by
¢¢ the hufband, to thew his confent, without which
¢ obligation cannot arife, as by the wife and her
“ declaration upon a privy examination by the
¢ court, that the execution and acknowledgment
¢ of the deed were with her free confent, which
¢ was indeed eflentially neceflary; but which was
“ only neceffary to make the covenants in which
¢ fhe joined with her hufband, us muchher aéls as
¢« if fhe had executed the deed whillt fhe was un-
¢ married.” This clearly evinces the obligation
which the wife, by her covenant, came under to
confirm the title of the purchafer, and make him
complete owner of the efltate as foon as fthe was
enabled to do it.  She was bound to have aided the
application to the Legiflature for a {pecial a& to
dock the entail:  And confequently, after the ge-
neral law upon that fubject had unfettered the ef-
eftate, and made her proprietor of the feefimple,
fhe was bound to convey that alfo, to the pur-
chafer.

But this not having been done in her lifetime,
a third queftion arifes, namely, whether her re-
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prefentatives are bound to doit? It is objefled

that they are not, becaufe no equivalent in valae
was {ettled on, or received by them. But thatis
not important; 1. Becaufe the equivalent would
have been turned into a feefimple, which the hul-
band and wife might have conveyed away from the
iffue;. 2. Becaufe the aét of 1746 has deftroyed
the interelt of the iffue altogether, and therefore
every “argument predicated upon a fuppofition of
their rights; entirely fails. -

It follows that the wife being bound by the coe
wvenant to make further affurance, the plaintiffs
were right in coming into a court of equity to afk
a {pecific performance of it; and confequently
that the decree ought to be reverfed, and the
plaintiffs allowed to compel a conveyance and
complete their title. o

CARRINGTON Judge. A great deal of the
matter flated in the bill might have been omit-
ted, as the private at of Aflembly had nothing to.
do with the caufe ; for, not having been perfedt-
ed, it was never a law, ‘

The cafe’then depends upon the deed; and the
queftion is, whether that, on account of the co-
verture of the wite, was wholly void; or fo far
only, as refpeélted the eftate tail? ’

The covenant of the wife to make further affu-
rance was obligatory on her in confequence of the
privy examination; for that was equal toa fine
and recovery; which it is admitted on all fides
makes the covenants of a feme covert binding onher.
Plowd: 57, 82. 1 Bac.ab. 496. 1 Mod, 292.
Therefore when fhe acquired the feefimple in 17795,
fhe was under an obligation to convey it to the
purchafer: For the adt of 1748 merely excepts
the entail, and declares that the deed thall be va-
lid as to convey every other intereft of the wife,
old edit. laws 143 : So that as to every legitimate
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purpofe the deed waseffeftual. But the fale waslaw-
ful; becaufethe deed, notaffefingthe entail, one
ly paffed the life eftate of the grantors, which they
might convey without violating any law; and
therefore fhe was bound te complete the title of
the purchafer as foon as fhe had capacity: Forit
is like the cafe of Thornten vs Corbin*, in this
court the other day; in which it was held that a

covenant to convey as {foon as the party fhould re-

cover the eftate, was obligatory.

But the rights of the iflue areurged : That ar-
gument, however, has no weight with me; be-
caufe they have none; the at of 1776 having en-
tirely defeated them: So that the completion of
the contract will not put them in a worfe fituation
with refpe& to the right in tail, than they would
be without. But be that as it may, they are legal-
ly bound by the covenant of their mother, fandli-
oned, as it has been, by the privy examination;
of courfe they are under.the fame obligation to
convey that fhe was.  And upon the whole, I am
for reverfing the decree, overruling the demurrer,
and fending the caufe backin order that the defen-
dants may be compelled to anfwer the biil,

LYONS Judge. A court of equity, in decree-
ing a fpecific performance, is conftantly regulated
by three great principles; namely, 1. That the
contral 15 to be judged of as matters ftood at the
time of entering into it: 2. That the court will not
alter or extend the agreement of the parties:
And 3. That equity will not decree a performance
when the confideration for it fails.

Thefe principles apply, ftriétly, to the cafe be-
fore the court. For when the prefent contract
was entered into, the entail could not have been
dockt but by an aét of Affembly, which was never
made without an equivalenc eftate was fettled to
the fame ufes. A circumftance of confiderable
importance in the prefent cafe; becaufe being an
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exprefs declaration of a general ftature, the wile
is prefumed to have known it, and aCted under the
impreflion. In faét, it appears that fhe did know
it, and claimed the benefit of the rule oflaw; fince
fhe joined in the petition to the Legiflature foran
aét to enable her to convey npon the ufual terms:
Which proves that fhe neither did, or, p=rhaps,
would have confented on any other. Thz cale
therefore is within the influence of all the princi-
ples; for, confidering the contrat as matters
ftocd at the time, it is manifeft that a decree for
a performance, under the prefent circumftances,
would be to alter the agreement of the parties, and
to extend it beyond what was originally contem-
plated, without the intended comperfation.

The argunment drawn from the covenant and
privy examination of the wife carries no convicti-
on to my mind: For the general words in the adt
of Aflembly are to be underftood of fuch convey-
ances as the feme might lawfully make; and the
covenants, being neceflarily confined to the eftate.
conveyed, could only extend to fuch acls as fhe
might lawfully perform: Which in this cale was
mevely to pals the intereft for her own life, and to
petition the Legiflature to enable her to convey
the entail. The perfonal covenant therefore if ob-
ligatory at all, which is doubtful, oughttobecon-
fined to thefe two objefts ; becaufe, at that time,
fhe could not, by her own aét, defeat the entail,
and every attempt to do fo, being contrary to the
ftatute, was illegal and void. Therefore her co-
venant ought, at moft, to be underftood to mean.
that fhe would aflure further, when an act, fet-
tling an equivalent eftate, fhould pafs: For that
was a probable event, but it was not forefeen,
that a general law, like that of 1776, would be
enalted; and therefore neither party can reafonably
be fuppofed to have contemplated fuch a thing.

It is faid that the privy examination is declared
ky the a¢t of Affernbly to be equal to a fine and re-
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covery in England ; and therefore that the cove-
nant, in the prefent cale, will operate as exten-
fivcly as thofe under that {pocies of convevance
there. This confequence is not quite evident,
however: Ior the act of 1745 only fays that the
deed fhall pafs the eftate of the wife as effeftualiy
as if a fine and recovery had been futfered, and
not that the wites perfonal covenants fthall bind her:
Of courfe the inference is not altogether clear.
However, let it be otherwife; and ftill it will not
help the appellants cafe; becaufe, as before obferv-
ed the covenants, running with the land, have a
neceflary reference to the eftate, for the wifes life,
aCtually cenveyed; and therefore will not extend

to future iuterefts. Befides, a recovery fuffered

againft tenant in t=il only conveys the eflate of
whicn he is aCtually {eized at the time, and can
lawfully convey in that manner, 2 Black. com.
359. Bros ab, Tail 32 ; therefore the example is
not fo appofite as it might, at firft fight, appear.

But leaving the legal difcuflion, and returning
to the court of equity. We have already feen
that that court never decrees a {pecific perform-
ance where the confideration has failed. Now
that, in the prefent cafe, was the equivalent ef-
tate; which not having been fettled, the confide-
ration fails ; and, therefore, no decree for a {pe-
cific performance ought to be made. This, how-
ever, 1s not all: For itis a rule, that no aét of
tenant in tail thall be carried further in equity,
than at law. 1 Fonbl. 290. If then the law
would not permit her to defeat the iffue, without
an equivalent ; and would confider any covenants
for that purpoie void, ought a court of equity to
go further, and inforce them? To have created
even a {femblace of equity, Mr. Nelfon fhould, ei-
ther out of his own money, or the damages reco-
vered in a fuit againft the hufband (whofe eftate
was firft liable, 1 Wms. 264, 2 Vern. 689) have
purchafed an equivalent eftate, and fettled it, or
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ofered to have fettled it, on the wife and iffue,
Lpon }"eceivix1g a title to that which was entailed, "
It was argued that the ifflue were not worfe off,
than they would have been without the covenant;
becaufe the a& of 1776 would have turned theen-
tail into afee, and confequently their rights would
have been equally defeated ; But the obvious an«
fwer is, that their being better, or worfe off, does

‘not legalize the tranfattion, if it was unlawful at

the time. However, the truth is, -that they
would have been in a better fituation .withous the
covenant ; becaufe the fee would have been in the
wife, who, purfuing her former notion, would,
probably, not have conveyed it without an equi-
valent; fo that the eftateitfelf, orthe equivalent,
would have defcended to them at her death.

o ~

Upon the whole, I am of opinion that the wife
was not bonnd in law, or confcience, to confirm
the title, when fhe acquired the fee in 1746, with-
out an equivalent {ettlement as was intended at
the time of the contraél ; and, confequently that
the appellants have no equity: Of courfe I think
the Conrt of Chancery did right in difwiffing the
bill, and that the decree ought to be affirmed. -

PENDLETON Prefident. The firft queftion is
whether the conveyance of Harwood and his wife to
Nelfon, is wbally void as to both by the 14th fe€tion
of the land law of 1748, or whether it is only fo far
void as it tends to defeat the eftate tail, but good for
every other purpofe? The words of the claufe are,
that all fines and recoveries, and all other a@s and
things done for the purpofe of docking, cutting off,
or defeating an eftate tail, fhall be void. From which
it is obvious that the prefervation of the eftate tail
was the object of the Legiflature, and fo far as the
deed tended to defeat that eftate it is declared void.

But furely if 2 tenant in tail takes upon himfelf to
fcll and convey the land, in fee, with 2 general
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warranty, altho it will not deprive the iflue, orare-
mainder man, of the land, yet it will not only pafs
the eftate for life of the tenant conveying, but wiil
fubject him to make fatisfaction to the purbna{'—r for
the full value of the land, if recovered by the iflue;
and this feems to be the fettled conftruétion of the fta-
tute de donis, which has a like claufe declaring con-
veyances made by tenants in tail, to be void.

Suppofs a man tenant in tail, wnh the reverfion
or remainder in fee in himfelf if he dies without iflue,
makes a conveyance in fee, agd afterwards dies with-
out iflue, the conveyance {'o far from being void, pafles
an ablolute eftate to the purchafer as derived out of
both eftates of the vendor. Upon this point there-
fore I am of opinion that Harwood the hufband is
bound. by all the covenants in this deed.

‘We then come to confider the cale of the wife,
under the §th fection of the fame law, on a fair con-
ftruétion of which it will read thus; the conveyance
of hufband and wife provided fhe be privily examined
thall be good and effetual in law, as if made by fine
and recovery, and then the claufe declares the effect
of the conveyance that it fhall pafs all her intereft
whether dower fee imple, or other eftate not being
an eftate tail. This exception has the fame object
as the other claufe to preferve eftates tail and not fur«
ther to interfere with the deed. T'hata feme covert
is bound by her covenants in a fine and recovery is
incontrovertibly proveddy the feveral authorities, and
that an a&ion of covenant may be maintained agamf‘c
her for the breach of any of them. And this is fully
illuftrated and the reafon of it fully explained by the
Chancellor fhewing that the deed of a feme covert is
not made void for want of judgment to protect her
intereft, asin the cafe of an infant, but for want of
freedom of will to exercife her judgment, from the
fupofed power of the hufband, which being remov-
ed by the privy examination, her deeds are as bind-
ing upon her as if {he was a feme fole. And having
by the deed bound her heirs alfo, when fhe acquired
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fe=fimple by the a& of 1776, fhe was, and her heirs

zre, bound by law and in confcience to convey that
fee to Nci{.n, in confuquence of the covenant to
make further affurance, and this {uit is properinequi-
ty for a fpecific performance of that covenant. “L'his
I fay was f{o fully flated in the decree, that I won-
dered to fee the Chancellor diverted from overruling
the demurrer upon the circumftances ftated in the de-
cree refpecting a fettlement, fuppofed to be intended,

‘upon the wife and her iffue. For how does thar mat.

ter ftand; The bond recites that Harwood and his
wife had agreed to dock the entail, znl convey the
land to Nelfon in fee, and, as foon as might be, pro-
cure an aét of Aflembly to that purpofe.

In the cafe of Baker vs Child, 2 Vernon 61, it is
faid that where a feme covert, by agreement made
with her hufband, is to furrender or levy a fine,

-though the hufband die before it be done the court

will by decree compel the woman to perform the
agreement, This c-fe has, I believe, been fince
overruled, I am {ure it ought to be, fince her agree-
ment wants that fanlion which gives it validity,
her privy examination, to manifeft her freedom of
will. Bat in the prefent cafe that agreement being
conneéted with her conveyance, to which fhe was
examined, it feems to remove the objection. And
we are to enquire how it ftands under the agreement
as to the fettlement,

With that {ettlement it appears to me that Nelfon
had nothing to do. The vendors were to procure an
a&t to dock the entail, and were to comply with fuch
terms as the Legiflature fhould require. At that
time an a&t could not be procured without a fettle-
ment, and Harwood and his wife by the alts which
pafled the two houfes in 1774 and 1475, propofed
fatisfattory fettlements, tho® what they were do not
appear,

So far then it appears that Harwood and his wife
made fair and honeft attempts to perform their en-
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zag=ment, in which they were difappointed by acci-
dents, in which no fault could be imputed to them ; ,
but the obiization continued upon them to renew
the application to the Affembly at their next feflion,
which leffion was that of Oltober 1776, when the
revolution produced a change in the fyftem, and ren-
dered it unneceflary for them to propofe a fettlement,
fince a general law paffed, which vefted a feefimple
in Mrs. Harwood, without fubftiruting any fettle-
ment. Haying thus acquired a power fo perform her
covenant, fhe was, as before obferved, bound by law
and in confcience to confirm Nelfon’s title: and her
heirs, fince if they claim the land it muft not be as
iflue in tail, but as heirs in feefimple, are under the
fame obligation. And ithas not been improperly ob-
ferved, by one of the judges, that a man conveying,
or covenanting to convey, lands to whi h he has no

title at the time, but afterwards acquires one, is

bound in equity to perform his covenants. It is un-
neceflaty to confider any other points in the caufe,
fince a majority of the court concurmg in my opini-
on, the decres is to be reverfed with cofts, the de-
murrer overruled, with fuch cofts as were eccafion-
ed thereby, and the defendants to anfwer the bill of
the complainants.

BARNET,
agunfl
DARNIELLE.

HOMAS BARNET obtained an attachment.
from a magiftrate of Frederick county againft &

the eftate of Darnielle as an abfconding debtor. The
warrant is as follows: ¢ Whereas 1'homas Barnet,
¢ of the City of Richmond, hath this day complain-
¢ ed before me, Robert Macky, one of the Commoi.-
¢ wealths ]u(’uccs for the faid coanty, that Isaac Dar-
““ niclle, late of the City of Richmond, 1s ince.ied
*¢ to him the fum of £ 130, current money of Viigi-
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¢ hia, and that the faid Ifaac Darneille hath privates -
“ Iy removed himfelf out of the faid City of Rich-
< mond, and county of Henrico, or fo abfconds that
¢« the ordinary procefs of law cannot be ferved
¢ upon him, Thefe are therefore &c.”

*The county court gave judgment for the plaintiff,”
& the defendant obtained a writ of {uperfedeas thereto
from the Diftri& Court; where the judgment was
reverfed, thecourtbeing of apinion, that the attach-’
ment ought to hov: issued from the county of
Henrico: From v hich judgment of reverfal Bar-
net appealed to this court. ‘ ’

"Rawnporri for the appellant; ~ Itis not neceflary,
that the attachment fhould iffue from the county In
-which the debtor refided.” The law provides for two
cafes; that is tofay, the one for {mall debts in which |
the attachment is to go from the county of his refi--
dence, the other for larger demands, in which cafes
the law plainly gives jurifdiftion to the juftices, of any
county where the debtor’s property is found.

Wickuawm contra, According to that conftruc.
tion the law would become an inftrument of oppref
fion. ‘The aét fpeaksexpreflly of sbe county, mean-
ing the debtors refidence, and never could be intend-
ed to embrace a cafe like this;, where the debtor was
a refident of Henrico, and theattachment was iflued
in Frederick, wherc it does not appear the debtor
ever was.

RanpoLpu in reply. Whenever the debtor ab-

_feonds and conceals himfelf, that circumitance alone
- gives jurifdiction” to the juftices of any county where
" biis property may be found; which is proved by the

words, to attach the effe&s wherecver s0 be Sound ;
as only the magiftrates of the county, ‘where the
goods are, can iffue the attachment.  For the ab-’
fconding and concealing himfelf is the evil, and the
{fummary procefs of the attachment is to fecure the-ef-
fels before they can be fecreted and carried off.  Nor
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is there any inconveniencein this; becaule, ifin truth
he were not abfconding and concealing bimfelf, he
might prowve it at the trial,

Cur adv. vult.

ROANE Judge. There is nothing in the come
plaint ftated in the attachment in ths cae fnewing
that Darnielle is removing out of, or even thiough,
the county of Frederick, that he abfconds in that
county, nor is there even an allegation that he was
ever in that county. : The moft that is faid is, that
he hath removed from Henrico, or fo abfconds that
procefs cannot -be ferved &c.” This removal from
Henrico does not neceflarily imply a removal into,
or through Frederick ; and the abfconding upon re-
cord may relate to the county of Henrico, or if re-
pelled as if relative to that county by the defcription
1. Darnielle late of the county of Henrico, yet in that
cale it only relates to fone county other than Henri-
co, and does not neceflarily relate to Frederick, Ad-
mitting then for the prefent, which however is not
neceflarily to be now decided, that an atrachment
could legally iffue from Frederick againft the defen-
dant moving through that county, or there ablcond-
ing having left his late refidence in another county,
yet, in that view, this attachment is infufficient, as
the complainant does not flatz cither of thofe cafes.

Upon the cafe before us, a Juft ¢z of avy county,

where effe@s may be {ound, can as. well grunt anat-
tachment as a Jultice of Fraderick.  Althouph fuffi-
cient faéts may exift, in the view of the law now fup-
pofed, to {uffain th.e aztagh{n.:n?, yet they dg nnt ap-
pear; and the maxim de nonapparentibus, et de non
existeniibus eadem est lex holds @ fortiori in 4 cale
of fummary proceedings, o1
I think thercfore that the judgmeatof th: Difkrid
Court is correct, S e

- B

, ‘ o e
FLEMING Judge. Thea&of Allembly, beingan
innovation upon the common law, is to be conftru-
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ed fri@tly ; of courfe unlefs the plaintifi can biing
himfelf within the words, or the obvious intention
of the Legiflature, he tas no claim to redrefs by this
mode of proceeding. The warrant of attachmenr
does not ftate the defendant to be removing from, or
abfconding in, the county of Frederick ; but defcrib-
ing him as late of the City of Richmond, fays, that
he has privately removed from the latter place, or fo
abfconds, that the ordinary procefs of law cannot be
ferved upon him, without alledging where he ab-
fconds; fo that it does not appear that he ever was
within the jurifdiction of the county court cf Frede-
rick. But the law does not authorife a magifirate of
one county to iffue an attachment againft a debtor ab-
feonding {rom another ; for it evidently contempiates
his removal, or abfconding, from the place of his re-
fidence. Itis faid, however, to te the practice to
iffue attacimess in this manger. In anfwer to
which I obferve, in the firlt place, that I am notfa-
tisfied thst the pra@iceisfo: But if I were, ftill that
could not juftify an abufe of the law; which plainly
limits it to the place of refidence. Iam trerefore for

affirming the judgment of the Diftrict Court.

CARRINGTON Julge. Theattachment isa
violent remedy, given againft men in diftrefs, and
who have generally no friend to bail ther, or means
of defending themfeives. Hence no procefs is more
fubjeét to abufe ; aud therefore humanity, as well as
policy, diftates, that the law fhould be ftriétly pur-

‘fued in obtaining it; and that the plaintiff thould not

be allowed, by means ofit, to opprefs an unfortunate,
or unprotetted adverfary.  In the prefent cafe, theat-.
tachment is not {fupported by the ftatute : It ftates
that Darnielle had privately removed himfelf from
the City of Richmond, without fhewing that he had
ever been a refident of Frederick ; or that he was
thereabfconding, and concealing himfelf, or had even
pafled through that county: Of courfe, if he was
fubjeét to the attachment at all, it ought to have iffued

from Richmond or Henrico, and not from Frederick;
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betaufe there is nothing ftated in the proceedings
to vive jurildiltion to the court of the latter coun-
ty. I think therefere that the judgment of the
Diftri€t Couit ought to be affirmed.

LYONS Judge. Concurrel that the judgment
of the Liitrict Gourt {flould be affirmed,

STEVER,
againft

GILLIS.

OHN STEVER erntered a caveat 1oainft o pa.

.¥ tent for 184 acres of land, on Looniags creek,
in Botcrourt county, furveyed for G.liis the 16th
f Moy 1797,

"I'he jury find that the caveator made an entry
of 26 acres in September 1794; and obtained a
patent for it in 1796 That Gillis’s original fur-
vey of 190 acres (whereon his patent iffued) was
meode the r6th May 1770. That one of the lines
was not run by the furveyor; and that one of the
angles is not laid down in the plat:  That the 26
acres are within the bounds of Gillis’s {aid patent
for 160 acres, dated June 20th 1772, provided the
expreflion in the patent will warrant Gillis in paf-
fing Henry’s line. That Gillis made an en:ry for
50acres ‘Fune 148h 1789, (which covers the said
26 acres claimed by Stever ;) and, in purfuance
of au order of Botetourt court, refurveyed his
lands, in¢luding therein his old patent of 160 a-
cres, and 26 acres part of an entry for 50 acres,
which 26 acres he claimed as furplus lands, with-
in the bounds of his olé patent. Bus they da nos

N
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find that Gillis entered for 50 acres Fune 141b
1789 as above mensioned.

.
The Diftriét Court gave judgment in favour of
Giilis, and Stever appealed to tnis Gourt.

WicknaM for the appellant.  The laft linein
Gillis’s patent was a firaight one; and therefore
did not comprehend the land in connroverfy:
For the length of the two lines upon Henry’s traét
is greater than a ftraight line.  Befides the
courfes are different. A general reference to
Henry’s lines was uncertain, and therefore objec-
‘tionable, upon a fuppofition that a ftraight line
was to be run. But it is clear that Gillis meant 2
firaight line at the time of his furvey, bccaufe it
anfwered his purpofe better. '

Cavry contra. Gillis’s patent was founded on
an aétual furvey, except as to the laftline, which
is only refered to. But that was enough; becaufe
it had been furveyed beforz, when Henry’s furvey
was made: So that the courfe was completely ai-
certained, and might be known by recurrence ta
the furveyors books. It was therefore unnecefla-
Yy to runit, as a general reference was [ufficient.
Suppofing then that thereferencehad been to iHen-
ry’s iines, there could have been no difficulty; forit
would be evident that both were comprehended.
But the omiffion of a fingle letter at the end of the
word will never be held fufficient to defeat the
juftice of the cafe. On the contrary, the court
will fupply the omiffion; Efpecially as it is ob-
vious that the word ought to have been lines, or
the figure never could have been completcd ; be-
caufe one line only weuld not have proceeded along
Benry’s line, but would have lead another courfe
altogether, Nor is there any reafon to fuppofe
that Gillis meant a ftraight line. Indeed a con-
trary intention is obvious, Fo: it is clear, from
the whel: view of the fizure, that he meant to
comprehend all the vacant iand iy thefe parts up

ve
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to ilenry’s lines, wlich he intended to wake his
boundaries: Aaintentlon which there was nothing
to impede; for, at that tie, no previous warrant
trom government was neccllury, as there is now;
but the party made his entry and furvey wichout ;
and, upon ecxhibiting theui at the public office,
claimed the patent, on payment of tne compo-
fition.  Of courfe, there is nao reaton to cons
clude, that he was obltrulled in his views from
the want of money,.or a lurger warrant ; becaufe
he might have taken icifure o procure the neceffa-
ry {ums.. T'he reference to Henry’s lines was not
uncertain ; for they mighe have been afcertained
by record:  And that is certain, which may be
rendered fo. .The only objeétion therefore feems,
ro refolve itfelf into the length of theline; forthe
two lives united are about 143 yards longer than
the firaight line, But that circumftance wiil make
no difference; 1. Becaufe the whole of thofe twa
lines was to hegone over ; for the patent fays they
are to go alony Henry’s line to the Begrauning:
Se that they muft get to the beginning; and there-
fore the miftake is only a miftake of calenlation,
or of meafure; neither of which ought to vitiate.
2. Becaule the locator was not privy toit, but
depended on the public oficer, whom the law
obliged him toemploy ; and therefore it would be
unieafouable, if he was tote affeCted by theofficers
aés, as he had no choice. 3. Becaufe the act of
Affembly declares fuch aés fhall not prejudice ;
for it expredly faves the right of pre-emption,
where a miltake has been committed either through
the zgnorance, misiake, or fraud of the furveyor,
Rev. cod. 156, § 46. But one of thefe it muft have
been; and which ever it was, the adt provides for
it.  Under this act the plaintiff ought to have gi-
ven notice to the defendant of the furplus, and
fhould, have obtained a warravt to furvey f-omthe
regilter ; which he was bound to have waiteda
year for, in order to have given the defendant an
opportunity of afferting his rights of preemption,
But nothing of all this appears. On the contrary
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the plaintifl has hurried on, without the leall re.
gard to the law. Nor is this all ; for, by the alt,
the defendant had a right to have affigned the {fur-
plus in any part of the trat: Whereas the plain-
tiff arbitrarily claims a particular fpot.  Again the
defendant had a right torefurvey; and, for that pur-
pofe, obtained an order from the county court,
which he carried into effet, and returned the plat
to the regifters office, but was improperly arrefted
in his progrefs to a patent. In this relpect too
the provifions of the law were violated by the
plaintiff; and therefore upon that ground, alfo,
the law is for the defendant.

WickraMm in reply. The queftion arifes on the
kaftline, which ought to have been a ftraight, and
not a crooked line. It was mot run; and that
proves that a flraight line was meant at the
time. For the ufual courfe is to omit to run the
laft line, which can be done as well by platting, as
by aftual furvey. So that the inference is inevi-
table, that a ftraight line only was intended: A
firaight line leads, as neceflarily, to the beginning,
as the courfe along the other two: So that there
is no objection upon the fuppofed ground that the
figure would not have been clofed, according to
that idea. There was ne miftake of the furveyor
in the manner contended for on the other fide: but
the prefumption is that the furvey was made in
purfuance of the directions of Giliis; who acqui-
efced therein, and thercfore adopted the aét. Gil-
lis could not take more than his patent lines cover.
ed: The reft was neceflarily vacant land, and not
affeted by the patent. "Theaftof Aflembly, cited
for the appellant, makes no difference; becaufe

-this land was not comprehended within the boun-
daries of Gillis’s patent; and therefore thedotrine

concerning pre-emption does not apply. The fur-
veyor did hot, - neceflarily, know the courfes of
Henry’s lines ;. and therefore he could not mean
to rely on them. He thought Henry’s line a
Qvaight one; and therefore did not run it, but pro-
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trafted the ftraight line as Henry’s; which an{'wers
the objection that the patent calls for Henry’s line.

Czu . adv. vulr.

LYONS Judge delivered the refclution of the
court. That there was noetror mtheJudO‘ment of
the Dlﬁ:rl& Court, and therefore that it was to be
affirmed: He added, that speating for /sz.erm-
fy, hée faw no foundatnon for the appeal That a
fingle letter at the end of a word was omitted in
the {uryey and patent, which ought not. to affect
the cafe’; becaufe it could make no dxﬁlrence, in
fubftance, whether line or lincs wasufed; for fill
the fame courfe was intended, and neceffarlly
to be purfued, in order to complete the figure,—
Confequently that he concurred with the reft of
the court that the judgment ought te be affirmed.

Judgment affirmed.

STUART,
aoam/z

LEE, GOVENOR &ec.

FE\HIS {uit was brought in the name of Lee as
Governor and facceffor of B. Randslph,
who was fucceffor of E. Randolph, agairt Ward,
Steward, Renicky Anderion, Clendeneon, Rezd
B. mks and ]ol’m”con, upon a bond viven by W ard
as {heriff on the 26th of April l7Q’ in the penai-
ty of £ 10.007; and condirioned for tie Laithfal
performance of the dutics of his ailice.  The
declaration was in the form of a declaration upon
a'conmon bond for payinent of monev: The writ
being executed on Steuart, ilenick, Anderfon,
leid and Johnfton only, they plead conditions per.
fermed ; and the plaintiff for the benefit of Burn-
fides aﬂigned a breach-in Ward’s tuffering a prifo.
ner committed to his cultedy, by the county court,
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If an aét of
Aflembly di-
reCts that a
bond fthall be
payable to the
juftices, and
that the penal-
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be £ 1000, 1If
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penalty be
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the benefit of' u
pacty injured,
it cannot be
{uftained,
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at the fuit of the {23d Burnfides, to efcape, The
defendants trayerfed the eicape—--iﬂuc——— T'he jury
found that the efcape was through negligence, and
affefled the plaintiffs damages to £173 2 9. "The
defendants moved to arreft the judgment, becaufe
an action of debt does not lie againit a fheriff for
an efcape on mefne or other procefs, either at
comtnon law, or by flatuté; but the Diftri¢t- Court
decided for the plaintiff: And thereupon the de-
fendants obtained 2 writ of supeérsedear from this
court,

Wickiuam for the appellant. The fuit
could oaly be maintained under the a& of
Affembly, ‘and therefore the bond and proceedings
muft be conformable thereto, or they are void,
Eut the adt of 1755, ¢£ 2, declares that the bond
fhould be made pa-able to the King, o/ body laws
325,.6: And, bv the 2& of comenuon, all
bonds formerly made to the! king,{hould now be made
payable to the jultices of the_county. Of courfe
it dres not povfue the law. Befides the penalty
‘of the tond is for 10,000, ‘whereas the law only
prefcribed £/ 1000:  Which charges the fecurities
furthzr shan the law intended; as writs of {cire
vacias may be fued uniil the penalty is exhaulteds
It is not a voluntary bond ; for the law compels
the fueriff to give bond: 5o that itis not an aétin
Sacs; but done under the authority of the law,

“which therefore ought to-have been purfued. But

the other onjeéhon is equally fatal; for it oughttoe
ave been 'made payable to the ju{hces, and not
to the governor.,

BENNET TAYLOR Consra. The juftice of the
cafe 1s certai. ly with the appellee ; and the deci-
fions of this court fupport him in his claim. 1
Wash 367, 1Call 41, 249. Which cafes fhew'
hat althoug“: the bond is .not agreeable to the fla-
tute, yet it is good at common law. The fame
argument applies to the prefent cafe. For al.
t‘hough the bond does not purfue the ftatute, yet,
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as there is nothing-in it repugnant to the rulzs of
lzw, it will be good at common law. Befides the
court might add to the judgment that future writs
of scire fucirs fhould not be iffued beyond £ 1000,
and thus obviate the argument with regard to the
fureties beingfurther charged than the act prefcrib.
ed. In Braack vs ihe Commonwealth, ¢ Call,
the point concerning the bona’s being made paya-
ble to the govenor occurred, but was not decided.
However there appears to be no caufe of objeétion
upen that ground, after the decifions already ree
fered to. '

Wicksawm in reply.  The couft cannot appors
tion the penalty according to what is contended
“for on the other fide; for the fum is certain, and
judgment muft be entered for it. T'he cafes citeddo
not apply. Thatof Scorevs Hornsdy, 1 Call 41,%
was a cafe which depended upon calculation only;
and therefore has no refemblance to the prefent,
which'is bottomed upon an aét of Aflembly; and
that ought to have been purfucd A fimilar an-
fwer may be given to Hewer vs Chamberlgyne, 1
Wash. 367; for there a particular penalty and
certain obligees, were not prefcribed, as there are
in the prefent cafe. o

Cur. adv. vult.

ROANE Judge. {am ofoepinion that the judg-
ment ought to be reveried for the reafons affigned
by the appellants counfcl. As this allion is by
the fuccetfor of the govenor for the benefit of per-
fons injured, it is to be brought under the act of
Affembly ; and the only guedion is, whether it is
{uftainable under it or not? It is not: By the
then law the bond fhiould have been given to the
jullices: A £1020, allo, is ftated in the aétas an
eliential part of the condition; and therefore not
to be varied from.

« N. B. judge Rosnc afked the reporicy i the words or
mifappretenpon of the lazw in his opinion page'43, were not
mift ken?  Siying that he meant to decide vpon the sight
to rewort to the exccution for the caleulation.
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A venire fa-
tlas de novo
awarded, be-
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diét was un-
certain, asto
the quantity
&f aflets in the
defendants
hands,

MAY TERM

FLEMING Judge. The bondis not taken as
the a&t of Aflembly dire&s; for, by that, it fhoul:
have been made payable to the juftices, and the
penalty fhould have been £1000, only. ‘The
fuit is brought upon it, however, as a bond taken
under the a&; and therefore the adtion not fufs
tainable. I am confequently ef opinion that the
judgment ought to be reversed*

LYONS Judge. The court are unanimouily of
opiniion, that the judgment is to be reverfed; and
the entry is to be as follows:

“The court is of opinion that the faid judgment
is erroneous in this, that as the bond in the de-
claration mentioned, on which the fuit is brought
in the name of the faid Henry Lee elq. govenor of
the Commonwealth of Virginia, as fucceflor to
Beverly Randolph &c. as above mentioned, was
not tzken purfuant to law, or the alt of Affembly
in fuch cafe madé and provided, no aétion can be
had or maintained thereon by the {aid Henry Lee
efg. in his charaéter of governor or fucceflor in of-
fice, only; therefore it is confidered that the fame
be reverfed, and that the defendants recover their
cofts againft the defendunt Burnfide.”

GOOSELY,
agamfi
HOLMES, Admr of Elliott.
OOSELY fued a scire faciasagainft Holmes

" as adminiftrator of Flliot, upon a judgment
obtained againft Elliott, in his lifetime; the {:-
fendant plead that he had fully adminiftered by
difcbarging certain judgments (setsing them fortk)
obtained againft Elliott himfelf, and by payment
of public taxes. Replication that the defendant
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Fiad not fully adminiftered ; nor paid the judgment
ftatcd in his plea; and that he had goods and chat-
tels, at the time of the inftitution of the fuit, {uf-
ficient to pay the plaintiffs debt ; whichhe prayed
might be enquired of by the country &c. But ro
siiniliter is entered. The jury found a verdiél in
thefe words. *¢ We of the jury find for the plain-
‘“tiff £124 14 65:” Butthe entry thereof in the
order book is thus; ¢ and thereupnon came a jury
“ &c. who upon their oaths do fay, that the de-
“ fendant hath not fully adminiftered all and fin-
 gular the goods, chattles and credits, whichk
“ were of the faid William Elliot at the time of
*his death, and that affets to the amount of
““ £124 14 6% were in the defendants hands, at
¢ the time of iffuing the writ of scire facias afore-
¢ faid, as the plaintiff by replying hath alledged.”
The Huftings Court gave judgment for the plain-
tif; to which judgment the Diftri¢t Court granted
a writ of fuperfedeas, and reverfed it, with an
order for a new trial in the Hufltings Court. At
a {ubfequent trial in the latter court, the jury
found a verdi€t in thefe words, “ We of the jury
< find for the plaintiff according to the former
“ judgment, and that the defendant had at the
¢ time of the {ervice of the scire facias in this cafe,
¢ and prior tothe firft day of Augult 1793, affets
¢ in his hands to the value of 124 14 6}, and
¢ we alfo find for the plaintiff /70 4 11, within-
¢ tereft from the 2.4th of September 1791, fubjet
¢ to the opinion of the court upon this point,
¢ Whether an adminiftrator can pay off a deotdve
¢ by judgment againft his inteftate, on which faid
¢¢ judgment an execution had iffued after a scire
¢ facias, made known to him to revive a judgment
¢ obtained againft his inteftatein hislife.” The
Huftings Covrt now gave judgment for the plain-
tiff, forthe £70 4 1!: 7To which laft mentioned
judgment, a:orher writ of fuperfedeas was award-
ed by the Diltri©t Court. Where the fame was
reverfed ; and thereupon Goofely appealed to this
court,
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Wircknan for the appellant.  The plea to the
cire facias is fully admiiniftered except certain ai-
fets ; and the fingle point was whether he bhad af-
fets or not? To which the verdict of the jury is
cizarly refponfive ; becaufe they find a particular
1.in, which muft relate to the affzts, as it would
l:ive bzen unneceflary to hzve fpecified the fum,
upon aay other gronnd. The verdict ought to be
tcfered to the fubjet matter in d'fpure; wnich, in
this cafe, wcs ouly as to the amount of the unad-
miniftered aflets; for there wis no plea of pay-
ment, which might have varied the cafe. The
verdiét fubmits a fingle point only to the court;
“but the jury meant to decide a.! other points fully,
and therefore the guantum of aflets, neceflarily.

The plaintiff bv {uing out a scire facias obtained
apreference, 11 Vin. ab. 301. For the word pro-
cess, there, muftrefer to the scire facias; becaufe
there could have been no other precefs, until the
judgment was revived, as an execution could not
have been taken out, before. 'I'he fame dofirine
is laid down in Fonbl. eg. 4¢6, and in Richardsens,
Wills 380:" Which is analagous to the legal doc-
trines in other cafes; for the law always gives a

‘preference to fuperior diligence. 2 Dougl. 452.
The Diftri&% Court erred therefore; and their
judgment ought to be reverfed.

e
-

_Nicuovras contra. The scire facids did not
give a preterence; for the exccutor might pay
any other judgment, notwithftanding, 3 Bac. 8o.
Cro. Eliz. 575, Allen 48, 4 Mod. 296. The 1 Vin.
301, cited on the other fide, is adually in our
favour ; becaufe it proves that the executor may
pay either judgment at any time before execution;
whizh is fupported by Wentwortbs gffice of execu-
1275 8tb edit. 197 ; where it is faid that if sczre
Jacias’s are iffued on both, he may confefs judg-
ment toone, and preferit to the other. 1 he paffage
cited from Founbl. 406, is not againltus; for the
author means, that he, who firft fues execution,
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thall obtain a preferencc; and the reafon is, that
the execution binds th= property: -All whichis
proved by the cefe refered to, by him, in 1 Lord
Raym. 251. Diligence is not the rule, as.the
counfcl cn the other fide infifts, but dignity ; for
where the dignity is equal, the executor may pre-
fer which he pleafes. 3 Bab. ab. 814 82. 'Lhe
cafe of bonds doesnot apply; forthat turnsupon the

Lotice, which can only be given by fuit: Whereasy

1n the cafe of judgments, he has notice without. The

verdiét fuppofes an execution; which mighthave

L

been{erved afterthe deathoftheteftator; and theree

farebound the property,2 Bac 26.716, Gomberb 33y

2Ventr. 218, vSalk: 322, 1 Mod. 188, Skin. 257,
258, 12 Mod. 5, Gilos exns. 15, 10 Virn. 568.
1f it be doubtful when it ifflued, that will be a
ground for a venire facias de novo, 1 Wash 282.

But the fair inference from the finding, is, that it

i{fued in the lifetime of the teftator,

i

:Wickuawu in reply. There are two queftions,

1. Whether an executor can pay after a scire fa-
cigs iffued? 2. Whether the mere emanation of
the writin the teftators lifetime gives a preference?
As to thefirft: The cafes cited on the other
fide are lilze the cafe of bonds, where payment
cannot be made to another bend, not in fuit, af-
ter an aftion commenced. Of. courle, the rule
will {till hold, 'that the scire facias gives a prefer-
ence, unlefs a scire facias had been iffued on the
other judgment, and.judgment.confefled thereto.
As to which, the cafe, in 11 Vin. 301, is conclua
five. The execution, there {poken of, mult mean
an execution founded on a scire facias; for no othe
er could iffue, after the death of the teftator. In-
‘deed the scire faciasttfelf is an execution; for it

is'a writ to fhew caufe why execution fhould not

iffue;  that is, 1tis fuing forexecution. Kich. Wills
380 is exprefs to that cffet; and fo is Foendl. 406.
T'he paffage, from Wentwortbh, doesnot oppofe the
doétrine, but is confiltent with it.
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The forms of pleading prove mypofition. The
plea is, that at the time of inflituting the {uit, he
had not affets; and. the verdiél is, that he had them
to a certain amount; which fhews that a payment, -
afterwards, will not avail, becaufe it is inconhf.
tent with the plea itfelf. The decifions are all
according to the doétrine contended for by me;
and that is a fufficient argument, whether the
rule is reafonable, ornot. Ifthere be two bonds,
and fuit is brought on one, the executor cannot
pay the other, withiouta fuit-and judgment. No.
tice is not'the reafon of this, but diligence, and
the prior fuit. The court will never prefume that
the defendant confefles judgment improperly; and,
therefore, if the judgment is in fadt obtained, that
is fufficient; but it is otherwifey if no fuch judg-
ment is rendered.- This right of preference in the
executor is {ubjeét to great abufe; and therefore
not to be extended further, than the law has al-
ready fettled. As to the fecond queftion: The
verdi® is certain enough. It ftates that an exe-
cution iffued ; and the omiflion to fay, whether it
was delivered to the fheriff, or not, doés not pré-
judi-e the: cafe; becaufe the firft fact of the eman-
ation is certain,.and there is no room to infer that
it was delivered, as nothing is faid aboutit; forit
was not neceflary to negative it.  Pocket executi-
ons are ufual ; and therefore, if there was a deli-
very, it fhould have been thewn. The finiple en-
quiry was, whether the defendant bad affets when
the scire facias iffued? And therefore the {ubfe-
quent payment was irrelevant. The determinati=
ons, relative to the delivery of the execution bind-
ing the property, do not apply, asthe verdict does
nat prefent the fadl to the court. The objeét of
the lien is to prevent alienations before the execu-
tion is levied ; but this only. applies to tangible
objetsy and not to choses in aélion: Befides it
muft be delivered to the fheriff; for a pocket exe-
cuvion has noeffedt. Cfcourle, no lien atraches,
until feizure of the property; butwhen {eized,
then it relates to the Tesze, as to the executor
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and, as to the others, to the time of delivery.
If, however, the writ runs out of date, before
the property is taken, the hien expiics; for it 1s
the {cizure alone that can preierve it The plain.
tiff only claims the fmaller [um found ; and there-
fore, if it is uncertain which of the two was meant
as the quantity cf affets in the ¢xecutors hands,
there is no ground for a venire de novo,; becau e it
was one, or the otyer of them; and when the
plaintiff atks the lefler fum only, no poffible inju-

ry can be produced: which renders the verdidt
certain enough,

Cur. ady. vulte

ROANE Judge. The firft judgment rendered
in the Court of Iqutmgs in t.hls caufe, was, that
the plaintiff recover £ 124 14 61.

As this judgment is reverfed, and I think rightly,
by the Diftri&t Court, it is no further material to
be confidered, at prefert, than as it is refered to
in the fpecial verdi¢t rendered on the fecond trial,

That verdi& finds for the plaintiif, “ according
to the former judgment,” i, e, as &z might be sup-
posed, that the plaintiff fhould recover the fum a-
warded him by that judgment, viz. £ 124 14 6;
but the jury go on to find fer the plaintiff /70 4 1}
with mtereﬁ from the 24th of September 1791,
fubjeCt ta the opinien of the court, upon the
point, ‘ whether an adminiftrator can pay off a
¢ debt due by judgment againft his inteftate, on
“ which faid judgment and execution had iffued af-
¢ ter a scire facias made known to him, to revive a
* judgmentobtained againft his inteltate in hislife}?

This latter fum is that for which the Huftings
Court entered judgment; and I underftood Mr.
Wickham, as according with the court in interprete
ing the picaning of the jury to be, that this fum
wap that to be recovered by the vlaintiff.
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Notwithftanding this admiffion of the appeilants
counfel (if I underftopd him corredtly) of his un-
derftanding tie finding to relate to the {maller fum,
but which admiffion I prefume he did not mean fhould
bind his client, the latter part of the verditt is in
hoftility with the former, in refpect to the fum to
be recovered, and the meaning of the jury, as to
this eflential fact, cannot be clearly afcertained,

My owa conftruction of this verdiét would rather
have been, that the jury, by the firft part of the
verdiét, found (by reference) the £124 due to the
plaintiff; that they then gave a reafon.for this
finding, by ftating that the sdininiitrator had affets
at’the time of iffuing the scire facigs to the amount
of £ 124; and that they found a further fum of
£ 70 4 1L, fubjedt to the queftion fubmitted.

" But however the true conftruétion of the ver-
di(t may be, it is evident, that 3 confiderable un-
certainty exifts in this refpect, which could not
be aided by any opini .n the courg might firm upon
the point fubmitted. T'he court could never render
any judgment upon this verdiét, without the dan-
ger of mift :king the meanring of the jury, as to the
amount of the fum, by them, confidered to be due,

This is a ftrong cafe theiefore for a wvenire de
nove; which ought to have been awarded by the
Diftri@ Court, initead of giving final judzment for
the appellee. ' '

FLLMING Judge. The verdict is too uncer-
tain to enable the court to form a fatisfaétory opi-
nion uponit; andtherefore I think avenire faciag
de novo muft be awarded. '

CARRINGTON Judge. The verdié does not
even fhew when the execution iffued; and, in fhort,
it is fo uncertain, as to all the material points,
that there is no way of doing juftice between the
parties, but by awarding a wensre facias de noves

LYONS Judge concurred.

Venire facias de novo awarded.
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URDIE, as execator of Purdie, brou}t- dube
againft the Cchoons, as heirs of Goha.a, wp-

on a bond given by the anceftor. Pleas, 1. Pay-
ment. 2, That the detendant hadno atfes by de-
fcent, nor hadat the time the writiffued, novat a-
ny time fince, except a tract of 107 acres of sand.
“I'he plaintiffs took iffue on the plea of payment; and
as tothefecond plea, relpied, that the defendants had
fufficient other lands by defcent, from the anceftor,
On which replication the defendants took iffue,.—
The jury found a verdiét for the plaintiff for the

435 .

B iea fu'e
arainil an heir
arlawn-ieng
affete, without
f:‘tting tacin
irth In cer-
tain, and the
plea is found
againft  him,
the plaintiff
‘willhavejudge
ment, ’

debt in the declaration mentioned, and one penny .

damages. The Diftrict Court gave judgment for
the plaintiff; and to that judgment the defendants
obtaingd a writ of fuperfedeas from this court.

Bewwer Tavrors The great error is, that
the jury did not inquire of the value of the lands
according to the direétions of the 2t of Aflembly,
Rev, code 545 for the verdiét only finds the debt,
and not the value; which is a fatal objefion, as

the aft is pofitive, that the value fhall be inquired .

into: And there is the fume reaton for it on the

plea of notbing by descziar, as in cafe of judgment .

by 77l dicer; in which latter caie it will be admit-
ted that ic ought to be done, : :

Wickgnam conira. ‘L he obj-&lion is not mate-
rial: For, by the decifions in ingland, the cor-
mon faw vole gave the rlamtiff a rizhe to judome-t
wherc the plea was found agaivftinm. 14 Vin o
241. Toremedy whichtheaét was made, requirs
iug the defendant to fet forth the alffcts in certain,

K

! -~
But here the defendant does not deny affers ala

¥ e

togther; he admits fome without {etting fyrth the .
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value; fo that the defendant does not bring him.
felf within the a&, which relates to pleas of rzer
per descent, only. Of courfe, itdepends up-
o1 t he rule of the common law: which gives a
peremptory ‘judgment, on account of the falfe
pleadings. ‘The verdict is for the debt in the de-
claration mentioned ; which implies affets of value
fufficient to fatisfy the demand; and, therefore it
may be extended into form, fo as to conform to,
and fulfil the objet of the pleadings, 1 Cal/, 246.

B. Tavror in reply. The aél makes a diftinc.
tion berween a plea confeffing the adlion, but not
the affets; and a plea confefling the affets, butnot
the value: In the firft cafe, the judgment is pe-
ramp-ry sgainft the perfon, but not in the latter.
The cour conld not extend the verdi€t in the way
eonterded for; secaufe the judgment is diferent,
aczording to the nature of the plea; which giving
tae chara&er of the cafe, the court ought rot to
ditort the vordid@t, againft the nature and tenor of
the pleadings.

Cur adv. vult.

LYGYS Judge. Delivered the refolution of
the court, that there was no errer in the judgment
of the Difiri&t Courr, and therefore that it was
to be affirmed. He added that, speeking for bim-
self only, he thought that the plea baving
been found to be falfe, a peremptory judgment
againft the defendant followed of courfe. That
the alt of Aflembly was a copy of the ftatute of the 3 &
4y W. & M.ch. 14; whichallowsthe plaintiff, ona
plea of Riens per descent, to reply, that the defend-
ant had lands from his anceftor before the original
writ brought, or bill filed; and, if found for the
plaintiff, the jury are to inquire into the value of
the lands fo defcended; 2nd, thereupon, the court
is to give judgment for the value. But that the
plaintiff here has not, as impowered by the fta-
tute, replied that the defendant had lands Jefore
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the original writ was fued, but that he had ether
funds by defcent, fulficient to pay the debt.
which caie the jury need not {et out the value of
toe lants defcended, but it is enough for them to
£ind that the lands came, by duscont, {ufficienc to
anfwer the debt and damages. Nor is there any
ha:dfhip in alt this: Yor the heir, i Le really has
affets, fhouid ditciof: them, at opce, and fet forih
their value: e oujht not to plead a plea, at
the comivon law, faile in itfelf, and then endesva
our to protett himicit under the fiatute.  Forthat
gives him a double defence, under the fame plea 3
one at tn: coanuR taw, e oulier under the fta-
AR

Judgment affirmed,

BRLACHAN,
agamnft

GRIFFIN.

RIFFIN brought a bill in Chancery againft
G‘ Willis and Brachan, to be relieved from an
agreementencered into. March 27th 1780; where-
by Wiilis was to pay the plaintiff /15000 on the
4th of May following, and to give nis bond for
pavment of /10000, on the 4th of May 1481:
In confequence of which the plointiff was to give
Willis his bond for 2500 {pecie, pavable on the
4th of Miay 1790; and, if he failed to make the
payment of the £15000, on the wopairted day,
the plaintiff was to be at liberty to declare the
contract void. ‘Fhe bill alledges that the plain-
tiff gave hiz bond for the £2500; but that Willis
never paid the £ 15000, or gave his bond for the
£10,000: Notwithftanding which he had :flign=
ed the plaintifi’s bond to Brachan, who bad inftie
tuted a fuit upon it at common law; and sherefore

D 2.
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the bill prayed an injunétion. The anfwer’ of
Willis ftates that he paid £8000 of the £ 15000
to the plaintiffs order, and the other £%7000 to the
plaintiff himfelf ; who firft agreed to take Mayo’s,
butafterwards actually accepted Dixon’s, bond for
the £10000. The anfwer of Brachan fays that
the affignment was for a valuable confideration;
and that the plaintiff made no objetion to the bond
for feveral years.,

The Court of Chancery, being of opinion, that
the plaintiff was only liable for the value of the
£ 10000 in May 1781, diffolved the injunéion as
to that value with intereft, and made it perpetual
as to the refidue. From which decree Brachan
appealed to this court.

WicknaM for the appellant. There is a differ-
ence between 2 man’s coming intoa court of equity
as a defendant or a plaintiff, when the object is to
fet afide, or enforcean agreement. For the cours
will refufe to fet afide a contradt, when it
would not decree a fpecific performance. Brachan
has obtained a judgment at law, and therefore his
right muft prevail, unlefs the plaintiffin chancery
proves a {uperior equity. There is nothing in
the cale which tends to thew, that the parties did
not contract on equal terms. Willis is a defend-
ant in equity, and afks nothing: Therefore the
plaintiff muft prove a better title, or he cannot
fucceed, Cowp 990, No inequality of fituation in
the parties has ever been infifted on; and of courfe
there is no caufe to impeach the contraét upon
that ground. There was no inequality of price;
but it there was, that would not be fufficient to
fet afide the contra®, 2 Ak, 241, Fonbdl. 116;
for, if an agreement is fair, at firft, equity will
not fet it afide, upon the happening of any future
event. I Bro. 156. Both parties are to be put
on the fame fituation, as if the contra& had been
fulfilled. The bill charges that the £ 15000 was
not received; but the anfwer, which is refpon-

bd
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fwe, expreflly alledges that it was; and the receipt
is rofered to. Grifin was not to execute his
bond for the f2500, uatil the {10,000 was
paid; and therefore the prefamption is, thatit was
paid, as the bond for £2500 was aflually given.
The anfwer muft either’ be taken to be true, or
not refortéd to at all. Brachan is an aflignee
without notice of any eqnity, if there was any;

and he was {uffered to retain it for ten years,'

without any information relative to it. Willis’s
letter concerning the aflignment muft relate to
that, which was made ts Brachan. Griffin comeg
into equlty to fet zfide the contratt; and there-
fore he is not entitied to relief further than the
terms of the agreement ; that is to fay, to fet of
the value of the [Ioooo againft the £25oo bond

Ranporru contra. The contraét was not fuls
filied by Willis himfelf; and therefore he has n2
rizht to infift ypon performance, on the oth:r
fide. It makes no difterence that Griffin is plain.
1iff; becaufe he hal no otner redrefs. \Iuthing
ever wrs paid for the £ 25005 .a; 1d therel.ne Bra-
¢han cannot be entitl.a 'to i, lhe ng1 g the
bond is no proof of it; for the articles of agreg
ment required the bond to be given in May 1780
and the £10000 was aot to be paid until May
1781,  Added to which, itis unque{’nonably true,
that there is no ev ridence that the /£10,000 was

ever paid.  Mayo’s bond was never ‘agreed ‘o be
taken ; and Dixon’s tender does not eftablifh it.
The money never was teadered ; but if ir was, it
was not done in time ; nor the money kept; fo
that Willis {fuftained no injury.. The contraét was
in fat, a wagering bargain. It makes no ciffer-
ence that Brachan is an affignee; for he took the
bond fubjeét toall equity againft it.  Willis’s let.
ter to Griffin proves nothing; for Griffin was not
bound to communicate with Brachan, until the
latter applied to him, upon the fubjedt. The
guarded an{wer of Brachan leads to a fufpicion
that he was acquamted with the c1rcumﬁances 05

-
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of the cafe; efpecially, as it appears that he had
an indemnity.

WickuAM in reply. Griffin got what he bar.
gained for; and therefore cannot complain. The
objett of the plaintiff is to diffolve the contraét,
merely, on the ground of its being a bad bargain,
in event. Griffin agreed to take the money
in Dixon’s hands; and he tendered it. Of courfe,
it was Griffins own fault if it was not paid. If
paper money had appreciated, Grifin ‘would
have had the benefit, and confequently there is no
hardthip in obliging him to ftand by the deprecia-
tion. The filence of Griffin for fo long a time
after the aflignment to Brachan amounts to a con-
cealment, which operates to his own prejudice,
and not to that of Brachan. The anfwer of Bra-
chan contains nothing, which leads to the fufpici-
on contended for, upon the other fide. The in-
demnity makes no diffirence: for that was only
to guard againft a failure in circumflances, and
not of obligation.

Cur adv. vult.

ROANE Judge. This was a contraé between
Griffin and Willis, whereby the former agreed to
give his bond for f2500 {pecie, payable at a dif-
tant day; on confideration whereof the latter a-
greed to pay him £ 15000 paper money, on or be-
fore the 4th of May 1780, and give his bond for
the further fum of £ 10,000, payable on or befcre
the 4th of May 1581; with a provifo that the
former might declare the bargain void or not if
th% latter failed in payment on the 4th of May
1780.

The firft fum was paid by Willis fhortly after
the day; the acceptance whereof by Griffin is
deemed a renunciation of of his power to revoke

referved by the appellee.
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As between Griffin and willis,-in the event
which bas happened of the abolition of the paper
currency, the general {cale would have been re-
forted to as at the time of the contraét for the af-
certainment of the value of the paper money, had
not an agreedrate of depreciation been-in the cons
templation of the parties. That rate as evinced

. by the contract itfelf, and the teftimony, was ten
for one. Willis then would have beer liable to
Griffin, under the decifions of this court,. for the
very fum in fpecie (as the agreed value of the pa-
-per at the time,) which his affignee is nowclaimmg
from Griffin upon his bond.

Where then is the ineguality of this contradl ?
But the matter did not reft here. Willis {ubftitut-
ed a bond of Dixon for the £ 10,000; for whichhe

paid the money, and which terminated the bufi- -

nefs between him and Griffin, by confent of the
latter.

If that bond has been paid off to him, in paper
or in {pecie, according to ‘thelegal fcale, (the a~
greed one being relinquithed by him by the effett
of that tranfaction) it is nothing to Willis or his
aflignee, the former having complied with the a-
greement on his part.

There is then certainly no 1reqt.a11by or iniqui-
quity in the tranfaction, which fhould affeét Bra-
chan the allignee for valuable conﬁderauon, and
without notice of any ob]eéhon

I think therefore that the mjuné‘lmn ought to be
diffolved.

FLEMING Judge. The contrad in this cafe
was founded upon fpeculanon on both fides. Grif-
fin thought the prefent ufe of the money would be
advantageous to him; and Willis that it wouid be
more beneficial to receive the {pecie at a diflant
day., The contract feems to have been fully un-

a3y
Brachan,

LTS
Griffin,.



418

%rach:m,
o US
Griffir,

T )

MAY TERM

derftood by the parties, and to have been fairly
entered into upon both fides. Inits origin, ther,
there was no objection to it; and the only quefion
is, whether it has been performed. The bill ftates
that the £ 15000 were not paidy nor the bond giv-
‘en for the £10,000; although the plainiiff exccut.
‘ed his bond for the £ 2500 fpecie. To faynothing
©f thé improbability of a mans giving his bond
without the equivalent, the billis expreflly contra-
dicted by the anfwer and feveral documents in the
caufe; which prove a fubftantial {ulfilment upon
the part of Willis ; who therefore was entitled to
demand performance trom the other party, howe=
ver unfavourable the contraét mav have eventually
piovedts Grifin: "Of courfe, Brachan, whonow
reprefents him, has the fame right to the {pecie;
and therefore there is not the {lighteft ground for
the injunétion, which ought to be wholly diffolv-
ed; and the bill difmiffed.

. CARRINGTON Jundge. This was a mere
{iettilazion upon the paper currency of the coun-
try.  Grifin attached a valu= to the prefent ufe cf
‘a confiderable fum of it Willis ‘calculated that
it would be better to part with it, and receive
fpecie for 1t at a inore diftant pericd. Both of
them alted fairly in making the contract, and
there is nothing to taint or impeach it, if it has
been complied with by Willis.  The bill alledges
that he did not ccmoly; Tut the anfwer contradifls
it§ and thatreceives confiderable fupport from the
‘documents in the caufe: Which taken together
very cle«rly eftablith that the contraét has been
fubftontizlly performed, on the part of Willis; and,
corfequently, noreafon canbe adduced, why Griffin
{hould not be held to 2 fulfilment upon his part al-
Yo. 1 am therefore of opinion, that the decree
ought to be reverfed, and the bill difmiffed.

LYONS judge. The cale appesrs to me to be

‘avery pliin one againft Griffin, who entered into

2 fair contra@, which has been fubRantially fulfil.
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ed by the other party; and confequently hecan have
no pretext for not performing it himfelf. I concur
therefore that the decree ought to be rever{ed,
and the bill difmifled.

MOSBY,

agamst
LEEDs.

EEDS filed a bill in Chancery ftating, that
Clark being indebted to him, abfconded, and
the plaintiff took out an attachment againft his ef-
fe€ts; which was levied by Moiby the fergeant, on
a female flave, and fome other articles. That
Marfhall, or Anderfon, hawving 2 claim againf
Clark for houfe rent, dire@ed the {ergeant, on the
fucceeding day, to diftrain, who appears to have
levied it on the balance of the negro, which fhould
remain after {atisfying the plaintiff; who was
firft entitled, as the negro was not taken on the
demifed premifes ; but the Hultings Court poft-
'poned him co the claim for rent. That, atthe fale
under the judgment of the FHuftings, the plaintiff
bought the faid flave, aad the fergeant fome time
after brought {uit, and recovered judgment againft
him, for the purchafe money. 'I'he bill thercfore
prays an injunction.

The anfwer of the fergeant ftates, that when
he diftrained the flave, the was not upon the de-
mifed premifes, bur the had belonsed there, until
Clark abiconded. 'I'hat fome objection beingmade
to the artachment bond, Leeds agreed with Mar-
fhall that the latter fhould be prefered.  That the
plaintifl bought the flave at the fale, and promifed
to pay the puichale muney to the defendant tor the
ufe of Marfhall.

The Court of Chancery granted a perpetual in-
junction, And Mofby appealed to this court,
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Rawporpu for the appellants.  The firft quet.
tion 15, Whether the flave tuven off the premiies,
could be attached withcut payment of the rent?
The fecond is, Whether the agreement, between
Marfhall and Mofby, is not binding? A third
queftion may be as to the yuri{diction <f the Court
of Chancery: Upoua which it is to be obferved
that it was a leg 1 queftion, decided bya court of
law, and then brought into equity. Which regu-
latly could not be done: And the failure to plzud
it ought not to pregjudice the defence, as the attof
Aflembly could never be intended to extend fo far,
Bat, upon the firft queftion, it is clear for the ap.
pellante  The literal expreflion is not to be re-
garded, but the reafon of the law is to be attended
to. For the accidental abfence from the premifes
ought not to affect the landlords right, as fhe was
ftill appurtenant to the habitation of the tenant,
There was an enimus revertend:, and, from thg
nature of the property, fhe was fubject to locs mo-
tzon; which could not be reftrained in the ordina-
ry courfe of affairs. Befides the bond ought not
to have been made payallc to the magifirate; but
o the defendant in the attachment.

CorLAND cortra, The adt of Affembly is de-
cifive, that no property, but that actually on the
premiles, is proteéted, Rew. cod. 162; and, here,
the flave was not upon the premifes. She would
not therefore have been diltrained by the landlord;
and if {he could not be diftrained, the landlord
furely is not entitled to prior payment; becaufle
it is onlyin refpe€t of his right to deftrain, that
he is entitled to preference. The bond was not
void; betaufe, although payable to the magiftrate,
it was for the benefit of the defendant in the at-
tachment. There was no confideration for the
agreement of isarfhall, to give it the effet con-
tended fov.
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P A%noLPH in reply. The accidental abfence
@f the flave could mike no diffi:rence; for, in con-
ftrution of law, fhe il belonged to the premifes,
like a viliian appurtenant st common law; who
is ftill appurtenant altheugh he may happen to be
vat of the manor. -'1he bond ough: not to have
been made payable to the ragiiti.te; for that
does not fatisfy the law; whicu reguires it to be
made payable to the party.

Cur. ado. vult.

ROANE Judge. Tte prefent appellee had oba
tained an attachment 2gninit the goods of Clark,
an abfconding dekror: It had been levied by the
appellant, the fergeant of the City of Richmond,
on aivers geods of Clark, including a negro wo-
man named Fanny. The nextday an account for
rent was put into his hands to diftrain for by Wil.
liam Marthali, and the fame officer returned, that
he confidered this diftrefs levied upon the fame
property : There was alfo an attachment in fa-
vour of Gallego; which he alfo confidered as
the third levied upon this property.

When the appellees attachment came on to be
tried, it was about to be contefted by William
Marfhall on the ground of the {uperior dignity of
his claim, and of fome alledged defeft in the bond
or attachment. This intention being known to
the appellee, he, of his own motion applied to
Marfhail to defift therefrom, and a compromife
then tock place ; according to which the judgment
was rendered. ‘That compromife was, that Mar.
fhalls claim fhould be firft paid, and the appellee
come in for the refidue. This compromifeadmits,
as between the now parties, the legality of the
claim for rent, and the lability of the goods to fa.
tisfy the fané. The judgment of the Huflings
Court is in favour of th~ appellee for his debt ; or-
ders a fale of th2 attached efte&ls; but direfls a
poftponement of the appelices claim to that of
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Marfhall, It is now a queftion whether this judg-
ment, as between the now parties, is not valid? I
confider it notas relating to Gallego, or any eoth-
ers, than the parties before us.

In general cafes the judgment of the court of law
would have ended with the order for sale of the at=
tached effefts: But here was a difpute concerning
the property. The parties bad a right to interplead’
for the purpofe of fettling the right. The comgro-
mife exhibits the event of fuch interpleader; and the
direGtion of the court refpefting the application of the
proceeds is certainly juftified by the agreement of the’
parties. 1 confider that part of the judgment which’
direts the application (in connexion with the teftimo-
ny in this caufe) as a memorandum of the agree-
ment between the parties to that effe@. It cannot
be doubted, that the appellant was competent to make
fuch an agreement. A party litigant in a court of
juftice may yeild every thing to his adverfary: Itis
a fufficient confideration that he puts an end to the
lawsuit. But here, by this compromife, he proba-
bly expedited his recovery. As to tie ilave Fanny,
he only yeilded what Marfhall might probably have
eftablifhed his right to, by further and other teftimo-
ny; and he had liberty to come in upon the furplus ;
a.fund which hethen probably thought amply fuffici-
ent to fatisfy his claim: If he is difappointcd in the
event, it is not a reafon to fet afide the compromife,

This view of the cale equally holds, whether the
proceedings in the attachment were regular and legal,
or not. 'T'he judgment given by the Huftings Court
is in force and unreyerfed. Itis not for us, (as a
court of equity,) to correét, or reverfe, that judg-
ment; but, if it were, the bond ftated by the clerk
to have been filed in the attachment, feems unobjec-
tionable ; and this outweighs the loofe teftimeny re-
lating toan alledged defect originally exifting there-
1n.
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“here is fome amb|gunty, whether the flave Fan.
‘ny was fold to pav the appellees debt, or the rent.
“T'hat however is immaterial, 4s both thofe claims co-
alefced in the Judgment, and under that Judgment the
fale was made o

T'his Jadgmen: fhen, upon an interpleader between
the now parties, - upoa a compromife relating to the
dipofition of the attached fle@s, fully fettles the
queftion relarive to the flave Fanny Astd her (as
well ds the other effects) the appeilee has renounced
Ane claim ke now fets up. The queftion of law,
at prefent ftirred, has been fet:led by the agreement
of the parties ; and the julgment of the Huftings
Court eftablithed upon ' the beft ‘of all ' foundations.
The agreement of the parties'muft not, as between
them, be difturbed. If that quettion of the law was
pot open, however it might be in the extreme cafe
put by ‘Mr. Randolph, 1 fhould ‘probably be of opini-
on. that thete are no deta in this cafe;  in relatiento
the place or circumftances of feizure, to authorife us
to depait from the ‘imperiou‘s words of the ftatute,

~“T'am of opinion, ' that the decree ought to be ree
verféd, and the injunétion’ dlffolved ;

“FLEMING Iudge The controverfy in this cafe

has arifen from the fergeants having neglected to

fmention, in his return to the attachiaent, that the
negro was taken ofF the demifed premifles; for, if
‘that bad been ftated, “the law would have conﬁdcred
that the diftre(s for the rent could only have been
made upon the ‘premifles, and confequently that the
attachment was to be prefered.” This then appearing
in the court of equity,” the preference muft prevail,

unlefs the agreement with Marfhall alters the cafe.
It does not, how@ver 1. Becaufe there was no con-
fideration: For the alledoed defe&t in the attachment
bond is not proved ; and, Tif it was, ftill it appearsto
me that fu.h a bond, made payable to the magiftrate
who took it, might be fuftained, as the magiftrate
would be a truftee for the uebtor. 2. Becaufe Gale
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legd’s affent was as neceflary asthat of Leeds, becaufe.
that alfo muft have been confidered as executed upon
property found off the premifes; and therefore not
liable to be diftrained: So that either way Marfhall
was not entitled ; and of courfe the agreement, being
altogether without confideration, is not binding on
him, efpecially as it is not entered of record, If the
landlord attempts to avail himfelf of the priority al-
lowed by the ftatute, he muft bring himfelf firictly
within the terms of it. For he has no equity over
any other creditor, independant of the act of Aflem-
bly. Upon the whole I am for affirming the decree,

- CARRINGTON Judge. The whole nature of
the tranfattions being difclofed by the proceedings in
equity, and it clearly appearing that theflave was ta-
ken off the demifed premiffes, the firft queftion that
occurs is, Whether fhe could be diftrained for rent,
unlefs actually found upon the leafed lands? And
the law is clear that fhe could not; for diftrefs can on-
ly be made upon the demifed premiffes, and not elfe-
where. The privelege is local, and does not extend
to any other place ; whereas the attachment may be
executed on the property if found any where within
thecounty. The next queftion then is, Whethes
the compromife between Leeds and Marfhall affeéts.
the cafe? AndI thinkit does not. 1.Becaufe Gallego
was not confulted ; and even-he had a better right
than Marfhall, 2. Becaufe the alledged defect in the
attachment bond is not proved. The agreement was
therefore totally without confidertaion: And, confe~
quently void. The objetion to the jurifdiction of
the Court of Chancery cannot be fupported. Becaufe
the truth of the cafe'was not before the court of law;
and the effential fa&t, that the flave was taken off the
premifles, never was difclofed, until it appeared igthe
Chancery proceedings. Of courfe I thipk the decres
ought to be affirmed. -

LYONS Judge. The flave was not upon the
premifles, at the time when the attachment was fer-
ved ; and therefore was not liable to be diftrained for
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therent; for diftrefs can only be made upon the-land.
This is proved by the gth fection of the a&t; which
gives the landlord power to feize the tenants proper=
ty carried off the premifes, within ten days aftet the

removal., A provifion which would have been ena.

tirely ufelefs, if he could have diftrained.

It was faid, however, that it will be hard upon

the landlord, if he is to lofe his remedy, merely bes.

caufe the property happers to be off the land at the
time the diftrefs is to be made. But the anfwer is,
that he has the fame remedies in that cafe that other
citizens have ; and, in addition thereto, he has the
power of feizure within the ten days; and may more-
over diftrain the property of other people found upon
the premiffes: Advantages, which abundantly com-
penfate the fuppofed hardfhip. '

It beingclear, then, that the flave could not have
been diftrained as the was not found upon the premifl
es, the priority of Leeds, whofe attachment had been
legally ferved, could not have been difputed, (for the
pretence that the bond was infufficient has no weikht,.
as no defe& is thewn;) and therefore he was, really,
intitled to have had the property fold to fatisfy his
claim, unlefs the 2greement with Marfhall altered
the cafe, o s

But I do not think that that circumftance affeds
him. 1. Becaufe the fheriff had not returned the na-
ture of the cafe, fo that Leéds was ignorant of the
ftate of fa&ts; and therefore contraéted under a delu-
fion. 2. Becaufe there was no confideration for the
agreement ; for, as Marfhall could have taken no
fteps which woyld have difappointed the attachment,
he gave up nothing ; and Leeds, on the other hand,
received no benefit, by the tranfaction. It was there-
fore a bargain without confideration, and confequent-
Iy not obligatory on Leeds ; whahaving a complete,
right, could not lofe it, without fome confideration.
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Tt was faid, however, thatit was a queftion of law
and therefore that the Court of Chancery had no ju-
rifdi@®ion. But that is not correét; for, as alreacy
obferved, the fergeant having negleCted to rerurn the
truth of the cafe, the f-cts were unknown to Leeds
at the time ofthz triat at law; and taerefore he could
not have availed himfelf of them there: Which was
a {u'brient foun iation fo: his coming into equity. [
concur, thercfore, thai the cecree thould be affirmed.

YOUNG,
against
GREGORY.

OUNG brouzht fuit in the Borough court of
Norfolk, againt Maitland and Gregory, for
levying an at.achment on his property i1 France
without caufe, the plaintiffs and defendart being =il
inhabitants of this country. The declaration is,
¢ for that the faid defendants, at Dunkirk which is
¢ within the jurifliction of the court of the Borough
“ aforefaid, Jid, malicioufly, and witbous any Jegal
“ or justifiable cause, attachora reft, or caufe tobe
¢¢ attached or arrefted, fifty hoatii-ads of tobacco, or
¢ the proceeds thereof, the pr:opertv of the plairtiff,
“ and the fame fo atrached, or zr--fted, did detain or
¢ caufe to be detained ; where.ore he 1a:th that he is
¢ injured, and hath fuflained damage to the amount
¢ of two thoufand pounds ; wh:refore he brings fuit
¢ &c.”’——Plea not guilry, andiflue, '

The plaintiffs upon the trial did not p:oduce any
copy of the attachment =nd proceedings u-dr 1t, tut
offer d depofitions a1d letters to prove it. W hich
the court allowing to go in evidence to the jurv, the
defendants filed a bill of exceptions to .heir o i1 o,
Verdi& aad judgment for the piai.tif.  The dufen-
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dantsappealed to the Diftri& Court; where the judg-
ment was reverfed; becaufe the ¢ Borough Court
¢ gave it as their opinion, that the evidence, in the
¢ bill of exceptions mentioned, was proper to go to
¢ the jury ; whereas, it was improper being hearfay
¢ eviience, exceptwhat was derived from the appe]-
¢ lants own letter ; and becaufe the attachment in the
<« preceedings mentioned, or an authenticated copy
¢t thereof, was the beft evxdence, and ought to have
“ been produced ?  To which )udgment of re-
verfal, Young obtained a2 writ of fuperfedeas from
this court.

Wickuawm for the appellant. The queftion was
whether the evidence was proper for the jury or not?
Two objetions may perhaps be raifed, 1. That the
record {poken of wasnot produced. 2. That letters
from the plaintiff and chers were offered to the jury.

The copy of the record was not neceflary, as it
was 2 thing {poken of, and admitted, on both fides.
‘Independant of that cxrcum(’cancc, however, it does
not appear, that it was a matter of record. For all
countries have not courts of record; and there was
no proof made of any fuch, in the prefent cafe. But
if there wa-, yet, as it hacpened in a foreign coun-
try, the plaintiff was 2t liberty to prove it by other
means. Dougl. 1. A judgment of a foreign court
has no higher dignity than a debt by fimple contraét.
And it would be very inconvenient‘, if the plaintiff
muft, in all cafes, produce the recorcs of a foreign
country, as it, requn.ntjv, might not be poflible for
him to procure copies, fram a variety of caufes over
which he could have no controul.  Forinftance, the
garnifhee might refufe to inform him of the court in
which che proaeedmcs were inftituted, or the coun-
try might be in fuch a ficuation, from revolutlon or
otherwife, that it would not be: pofiible to obrain.
them. The matter of the fuit was certainly altiona-
ble; for, although done in a foreiyn country, the
flarder neceflarily foread itfels, which is a proper
foundation of anac?non, S/wwarw vs Thomasy 2 iVab.
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167, ‘The letters were proper evidence, as leading
to the introduétion of this teftimony, and tending te
fhew its effect abroad.

Ay contra. The declaration does not ftate pof-
itively, whether the defendants arrefted the tobacco,
or the proc-ed-, but merely that he did one, or the
other. -Weither does it {tate, that the defendant took
the property by legal procefs; of courfe it was on.
ly trefp.fs; and therefore trefpafs, aud not cafe, was
the prop:r ation. 'Vh: woids are atrached, cr ar.
vested the prooerty: Which latter word arresr,
when appiie? to the perfon, may be without procef;
and thecefore, when applied to property, may be the
fame, ilthough the werd attach, might mcan more.
"§ he Jeciuation, as before obferved, does not ftote
precifely what was done, which is a great de‘ett;
for it onght to have been precife, n order thet the
éz:ndan: migh: knew the exalt charge meant to be
urzed agairit him. It was important to fay, wheth-
er the attachment was of the tobacco, eorits proceeds;
for the firft might have been more injurious than the
latter. However let thefe points be as they may,
#ill no caufe of aion is fhewn; for it is not flated
thut the attachment was at an end:  But there could
be no caufe of aftion, until the event of that proceed-
ing was known. Hob, 267, 2 Term rep. 231, 2
E:sp. 527, Dough 215, Salk. 15. DBelides the de-
claration does not aver the want of prodabie cause,
without which there could be no aétion for a malici-
ous profecution, Ellis vs Tilgbman, (dnie 3 ;)

Improper evidence was aimitel upon the trial

of the caufe. In the firft place paral evidence
of the attachment was received; whereas a copy of
the record ought to have been produced; as all civi-
lized nations grant them. And the a&t of Affembly
fuppofes it, Rev. Cod. 160. But there is anotherob-
jection to the evidence; namely, that th= plaintiff
was allowed to read his own letters to the jurys and
it is not important, whether they were pertinent to
the maiter in difpute, or not; for ftill they ought
not tohave been read, 2 Wgsbh. a81; DBut this is not
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vz’.’, for a letter from Cregory and {on was allow-
bdito go 1 cvidence to the jury, although it does
ot appeary by the record,  that there was any
£oaciion of o geney to jultify it.

Wa’zruH,«M in replv. Cafe was the proper ac«
tion ; for it appeaxs that the feizure of the goods
was by legal procefss The word attachment ne-
ccfﬁmly}muhea n‘, and arrest may fignify the
fame thing: It is like the ordinary phrafe of the
arrest 0fa ship; which is introduced into all poli-

“cies of inlurance. Befides it is a legal word, ap-

propriated tolegul Droceedmgs ; and'is not ufed in

~any otherway, unlefs it be figuratively.  The dif-

tinétion, contended for, is not fultainable; for
prima fucie \he common meaning will prevail; that
is to fay, the word will be taken to mean, that it
was done by legal procefs. It is immaterial, how-
evcr, whetlier it be fo ornot; for the charge in

2 declaration will {uit either aélion, and there-
fore’ the want of form will be cured by the aét of
jeofail.

The declaration is certain enouorh for it com-
prehends an actual {ecizure of our property, whes
ther 'ghatnroperty, at the time, confifted in the to-
bacco, cr its proceeds. The coyrt will prefume,
afier a verdiét, “that evidence was given to the
jury, that th# (it wes ended ; and then the adt of
jeofails will cure the fuppofed want of the allegation.
There is no proof of the exiftence of a record of the
attachment; and thereforeit wasnot incumbent on
the plaintiff to produce a copy ofiit. The intro=
dU\,u')l of the’ Plamuﬂ's letters was not improper.
Itis frequently done in mercantile caufes; & it was
neceflary in order to thew that the plalntlff had
drawn on Dunkirk for the money, and was disap-
pointed: Which proves, that the letter from
Gregory and his fon was alfo neceffary, in order
tofthew that they refufed to pay, when called up-
on to do fo. As to the cafe of Ellisvs Tilgbman
it was not like this: For the words ufed, there,
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were just cquse; which might be true, and t‘he
party not to blame either,” as he might have had a.
probable cause. But the words, here, are jmtzﬁ- }
able cause: Which are {uflicient; for it implies

- probablg cause ; fince there could be no justifiable

cause, without a probable cause. 'The one nece-
flarily involves the other. '

Hay. The attion fhould have been trefpafs; and,
if {fo, there is nothingin the declaration which will
make it trefpafs inftead of cale. Conira pacem & vi
et armis may be omitted ; bat, in other refpedlsy
it muft have the charadler of trefpafs. If it be
doubtful whether it be cafe or trefpafs, that alone -
is fatal, Dougl. 674. The want of probable canse
thould have been ftated in the declaration; and it
1s not fupplied by the words justifiable cause. For
Justifiable means the {ame thing with legal, and -
amounts to a plea in bar. 3 Black. com. 306, 4
Black. com. 178, Law grammar 356. But it is
admitted that the want of legal cause is not fuffici-
ent; “therefore neither will justifiable  cause.
Probable cause is ground for a fuit of malicious profe-
cution. 2 Term. rep. 231, 1 Wils. 233, 2 Wils.
307, 4 Burr. 1974. Of courfe thofe words muft -
be inferted in the declaration, or elfe there is.no
caufe of adtion. And the verdi&t will not cure the
want of them, Dougl, 683, 2 Wash. 187.

WickaaM. If the declaration allédges a di-

re&t injury it is trefpafs; if confequential it is cafe.-

The prefent is of the latter kind: For it is plain-.
ly inferable that the injury was done through the
intervention of the officers of juftice. The attach-
ment operated eicher on the effeéls, or on its pro-
ceeds ; with this diftinétion only, that it does not
hinder the {ule, but merely prevents the payingover -
the proceeds. It is not like the cafe of Ellis vs
Tilgbman, which only had the words just causes
But here the words are justifiable cause ; which
are equal to probable cause: ~And it is not necef-
fary to infert the very words probuble cause ; for

7 e
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any which are tantamount will do as well: It
was impoffible to have fuftained the fuit, without
fhewing, on tie trial, that the attachment was at
an end; and therefore the omiflion. to infert that
att in the declaration, is cured by the verdict.
The cafes cited on the other fide are not impor-
tant. That from Ffi36. was decided before the
ftatute. or jeofails was made. ‘That from Se/t. is
a loofe note of a dicrum of Lord Holt, not entitled
to much refpet. And thofe frem Dougl. and 2
Zerm rep. were upon demurrers. But, independ-
ant of this, there are exprefs authorities to fhew;
that it is cured by the verdict.- 2 Vin. 30, 35, 10
Mod. 145, 210, Esp. n. pr. 279, 280

Cur. adv. vult,

ROANE Jadge. Inthis cafe Iam compelled to
yield my impreflions, relative to the real juftice, of
the appellants caufe, to the eftablithed principles
of the law, as fettled by fucceflive and long exift-
ing decilions- , ‘

It is an afticn on the case for malicioufly and
without a justifiable cause, arrefing or attaching
the plaintiffs goods at Dunkirk in France.

‘Tribunals of juftice being inftituted for the con-_
venience and beuefit of the people, it is acleim of
right to profecute a civil aclion, or proceeding ;
what{oever the ultimate decifion on it may be. It
then only becomes culpable and aétionable, when
the party has inftituted fuch .proceedings from a
corrupt motive, -and without any ground or caufe
therefor.

Such is the general principle.

The decifions upon this principle have fettled
the law to be that there muft be an averment in
the declaration of both malice, and the want of
probable caufe. Without the firft, the meotive is
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not corrupt however miftaken the party fuing may
be: And where there is a probable caufe for {u-
ing, the ingredient of malice cannot convert the
a¢t of fuing into a culpable offence.

- There is no pofition of the law more fettled than
this; andthe exiftence of the one, and the want
of the other, muft be expresily avered, or fupplied

" by equipollent expreflions. The word justifiable,

is not fynonymous with probable. 'The latter re-
fers to a flandard within the reaeh of the perfon
at the time, and determining the purity of his mo-
tives. - I'he former refers to another criterion
within his reach, aund carrying with it no certain
datum, from which we can decide wpon the cor-
cuptnefs or purity of the motive. :

- T quote no particular cafes juthfying this refult;
but it has not been delivered without an attention
to them.

The want of a flatement, in the declaration,
that the civil proceeding was rerminated, is cured
by the verdict : but the averment of the wantof
probable cause is of the very gist of the adlion, and. |
the omiffion of it muft overthrow the plaintiffs de~ ',
claration. -

I therefore concur in opinion with the Diftric
Court, but upon a different ground. The evi-.
dence by them fuppofed to be bearsay, is clearly
admiflible and relevant. But I give no opinion,
whether we fhould prefume the attachment to
havebeen in a court of record? Or uponthe necel-

fity of producing a record fhewing its termination.

I think the judgment ought to be affirmed.

FLEMING Judge. The judgment of the Bos
rough Court is, certainly, erroneous, but fora
reafon ciflerent from that afligned by the Diftrict
Court ; becaufe I think the evidence was admili-
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ble, as it related to proceedingsin a foreign coun-
try; which, often times, can be provedin no o-
ther way, thanbydepofitions and teftimony de bors
the procecdings ; of which it is not alwzysin the
power of the party to procure copies. {he real
ground of error is, the want of an avermentin the
declaration that there was no probable cause for

the attachment ; without which the plaintitf could’

have no caufe of aétion, 1 Zerm rep. §44; becaufe
a man is not liable to be fued for ‘a malicious pre-
{fecution, unlefs the plaintiff thews that there was
no probable ground for inftituting the proceis.
Probable cause therefore is the very git of the ac-
tion; and, being abfolutely neceffary to fuitain the
{uit, it muft be avered. The words, jusiifiable
cause, do not fupply the omifion; becaufe there
may not be a justifiable caufe, and yet there may
be a probable one ; which mult depend upon the
complexion of things at the time the profecution
was commenced. Confequently, Tamofopinion that
the Diftrict Court did right in reverfling the judg-

ment, but the plaintiff thould be allowed to amend

his declaration, :

CARRINGTON Judge. I think the evidence
was admiflible, to thew the injury which the plaintiff
had{uftained, andthat theattachment was commen-
ced, without caufe:  For, as the proceedings took
place in a foreign country, it would betoo rigid to
infift upon copies, which perhaps could not have
been procured. Therefore the judgment of the
‘Diftrict Court is not {uftainable upon-the reafons
aflignedby them : But for auvother reaion I think
itought to be affirmed. 1 he judgrient of the Bo-
rough Court was certainly erroncous on account
of the infufficiency of the declaratien. It is com-
pletely fettled that in a fuit for a mulicious profe-
cution, it muft appear that there was no proballe
ground for the profecution; fince the want of pro-
bable cause is the very git of the attion; andthere-
fore it muft be avered. This averment is not fup-
plied, in the prefent cafe, by the words justifia-
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Ble cause ;  for the latter mean no more than le-

gal caufe: And there might have been a probable,

‘though not a legal caufe: The fcft night

depend upon appearances at the time; the laft
upon the real ftate of the cafe. The effential
ground of the aflion, then, being omitted, the

‘plaintiff cannot recover upon this declaration ;

for it has been often decided, that if the git of the

~ aftion be not laid, a verdi& will not cure the de-

feét. Dougl. 679, 2 Wash. 187, 1Cail83. The

“declaration weuld have been bad, upon demurrer,

for another reafon; namely, the omiffion to charge
that the attachment was ended, Dougl. 215: But
that perhaps -is aided by the verdi®. However

‘the failure to lay the want of probable cause, is

decifive; and therefore I am of opinion that the

_ judgment of both courts ought to be reverfed, and

judgment entered for the defendants.

LYONS Judge. Although there muft, in or-
der to ground this aftion, be a want of probable
cause for the profecution; and althoughit is u-
fual tolay in the declaration that there was no
probable cause, yet 1 do net think it indefpenfably
neceffary, that thofe very words, and none other,
fhould be ufed ; for any which are tantamount,
and calculated to bring the probable caufe fairly
into iflue, would be fufficient: And I rather in-
cline to think the words justifiable cause are of
that kind; as they clearly admit of the evidence
as to the want of probable cause. However'it is
unneceffary to decide thatpoint now; becaufelam
of opinion that the declaration is defefive for. a-
nother reafon; namely, that it does not thew,
whether the attachment has been determined, or
not; without which it does not appear, whether
the procefs iffued without probable caufe or not;
for, if the attachment fhould be finally fupport-
ed by the court'in France, it would negative the
idea, that it iffued without a caufe. Itis therefore
pne of themain ingredients inthe aftion: Ofcourfe,

)
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itought to be thewn; and until that is done, the inju-
ry cannot be eftablithed, Bull. n.pr. 12, 13, Dougl
z15. Forthefereafons I am of opinior that the judg-

ment of the Borough Court was erroneous; and_

not for thofe ftated by the Diftriét Court; with
whom I differ, as to the admiflibility of the evi-
dence. For I think the evidence was proper, as
it related to tranfadtions, with refpeét to a civil
{uit in a foreign country; where the party might
not have had it in his power to obtain copies, and
the defendants letters -had ackunowledged the ate
tachment. However, on account of the defet in
the declaration, I concur that judgment fhould be
entered for the defendants.

GEORGE,
againft
B L UE.

HE George’s obtained an attachment from a
magiftrate againlt Sidwell, as an abfconding
debtor for £48 15 5. Blue Was fummoned as a
garnifhee, and confeffed he owed Sijwell enough
to pay the plainiiffs demand: Whereupon Sid-
well being called, and failing to appear, the coun-
ty court gave judgment * that the plaintiffs recov-
¢ er againft the defendant the fum of £48 15 3,
‘“ with intereft thereon to be computed after the
¢ rate of 5 per centum per annum from the 14th
“ day of December 17g% until paid, feur dollars
¢ and twenty eight cents, and their cofts about
« their fuit in this behalf expended: And it is
“ ordered that the faid garnifhee do pay unto the

¢ plaintiﬁ's the money condemned in his hands as.

?

¢ aforefaid, towards fatisfying this judgment.’
An attachment againft the body of the garnithee
for not paying tiie money, was awarded, but
afterwards quafhed; and then a writ of fieri
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facias was iffued againft his property.  He gave 3
forth coming bond ; and judgment was afterwaids
rendered upon that, in favour of the plainiiff,
Whereupon the garnifhece obtained a writ of fu.
perfedeas, from the Diftri¢ Court, to the firft
judgment: Which was reverfed by the Diftrict
Court, ‘ Becaufe the faid county court entered.
“up a judgment againft the abiconding debtor,
“ and an order againft the garnithee to pay the
“ money, when they ought to have réndered judg-
“ ment againft the garnifhee only.” From which
judgment of reverfal, the Geoige’s appealed to
this court. ' ' ’

The clerk certifies that there was filed in the at-
tachment caufe a copy of a judgment in favour of
Derrell againft the George’s, for £45 7 7, with
5 per cent intereft from the 13th of January 1797
until paid, and 4 dollars 28 cents, the cofts of the
motion on a forth coming bond, S_edwell the prin-
cipal not having recieved notice of the motion. Alfo’
acopy of the fheriffs receipt for £48 15 5,theamount
of the laft mentioned judgment, and £2 8 10,
for his own commiffions. : ‘

ROANF Judge. The judgment of the Diftri&
Court in this cafe is erronecus in {uppofing that a
judgment in an attachment {hould not be rendered
againft an abfconding debtor, but againft the gar
nilhee only. ‘ . " o

By the law in all cafes where an attachment is
returned executed, judgment is to be rendered
againft the principal. Where the attachment is
returned executed on his effefts, no further judg-
ment is neceflary, but an execution iffues to fell
thofe effedts : But, when it is returned executed
on his monies in thehands of the garnithee, anad-.
ditional judgment it ‘neceffary to condemn {uch
monies in- his hands; andas a juftification, and
voucher, for him, in future, againft the demand of
the abfconding debtor. S
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Both thefe judgments have been rendered in the
grelentcafe.  'Lhe criticiimof the appellees coun-
{el, thatan order ouly, and not a judgment, is
rendered againft the garniflice, is slmolt unweorthy

of an anfwer from the courc:  The effet and fub-
ftance thereof is precifely the fame. o

It may be obje€led that the judgment againft the

abfconding debtoris too general, innot ftating the
natare of the debt, 1p as to be a bar in future.
Thz anfwer is, that the ftitement in the record,
that the jadgment <f Hampthire court and the
recept in confequence thereof were filed in this

atizchment (both of which are fet out znbec ver- -

ba, ard the latter of wiich entirely correfponds
with the judement in queition in relation to the
fum, and che rime from whence it bears interefl)
fully aicertains the ground of the judgment, and
will fcrve as a perpetual bar.  There 1s an entire
analogy in this refneci between the judgment, and
the general judgmesnt on forth coming bonds. In
them the judgment is gen.ral, but it is headed by
the clerk with a defeription of the bond moved up-
on: and an annexation of iuch vond follows the
jndgment. )

There is only one error therefore in this
calc. The attachment ftates that Sidwell is in-
debted in /48 15 5, without demanding intereft:
The fheriff is required to attach fo much of his
eftate as is fuffictent to fatis{y the {aid debdt and
costs; and the garnithee admitted hiwnfelf indebt-
ed to the defendanva fum suficiens to satisty the
plainti)fs deimand:  He did not admit himfelf to
be indebted w/tra.  The demand of the plaintiff
therefore as ftated and admitted by the garnifhe
including cofts, and excluding intereft, is that for
which the judgment fhiould have been rendered
againft the garnifhee:  Cofts may be included, not
only becaufe neceffarily incidental toall judgments,
but becaufe the warrant to the fheriff to levy ex-
prefily extends to them.
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Nor (hould intereft be included in the judgment
againft the abfconding debtor; not only becaufe
not demanded; not only becanfe it is beyornd the
warrant of the fheriff in relation to the amount to
be by him attached; but alfo by analogy to the
proceeding by a furety againit his principal by mo-
tion under our law, which feems to exclude inte-
reft; and this mode of proceeding being a {ubftitu-
tion for that, and equally fummary.

The judgment of the Diftriét Court therefore is
to be corrected in this; and in this only.

FLEMING Judge. It was neceflary for the
county court to decide, in the firft place, whether
a debt was due from Sidwell from the plaintiff:
But that done, the judgment againit the garnifhee
followed of courfe, upon his confeflion, that he had
effects enough to fatisfy the demand. Confequent-

+ ly the regular mode was that purfued, of firft giv-

ing judgment againft Sidwell; and then ordering
Blue to pay the money, as he acknowledged he
was Sidwells debtor, to that amount. It was ob-
jetted that it did not appear, on the face of the
judgment, upon what it was founded: But the
papers filed in the caufe afford abuadant proof of
the debt; and therefore that objetion fails. I
think, however, that the court erred in giving
judgment for intereft; for being a fimple contrat .
debt, I do not fee how a court of law could, in a
{fummary proceeding like this, awardit. But this
is not all; the attachment 'was for £48 15 5,
and the cofts ; which was all that the garnifhee
can be fairly interpreted to have confefled he ow-
ed; and therefore he was chargeable with no more:
Inftead of which,he is ordered topay £48 15§ with
intereft and the cofts: Sothatunderevery pointof -
view the judgmentagainft the garnithee is erroneous.
Confequently I am of opinion, thatboth judgments
fhould be reverfed; and judgment entered for
£48 155, only, withoutintereft; and that the exe-
ctflrlion and fubfequent proceedings fhould all be fet
anae. :
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CARRINGTON Judge. Itwascertainly right
tn enter judgment againft the defendant. firlt, and
~then to order the garnithee to pay the amount.
This is the ufual courfe, aund is moft confiftent
with reafon and the order of things; for it ought
-to be afcertained that the defendant owes a debt,
before “his property is condemped to fatisfy it.
"The county court committed an error, however,
in awarding more againft the garnifhee, than
he can be fairly underitood to have confefled was
in his hands: For the attachment was for
£48 15 5, only, and cofts; and his confeflion
ought not to be extended further. But the county
court have ordered him not only to pay that fum,
but intereft alfo: Which exceeds the fum con-
feffed ; and therefore the court erred in this ref~
pect. I however intereft had been demanded in
the attachment, I do not {fee why Sidwell fhould
not have been condemned to pay it. But as the
debt isnot f{ufficiently proved upon the record, al-
though it might have been upon the trial, as the
exhibits there might have been properly verified,
I think the judgments {hould be reverfed and the
caufe fent baek to the county court to be further
proceeded in, with an inftruélion not to enter
judgment for more than £48 15 5, and cofls,
without intereft :

LYONS Judge. I am of opinion that the judg-
ments are both erroncous. That of the county
court is fo; becaufe it does not appear by the re-
cord that the plaintiff proved his demand againft
Sidwell, without which no judgment fhould have
been rendered againft him; for although the pa-
pers filed, if properly verified, and explained by
evidence, would ferve as a foundation for the de-
mand, yet they certainly do not eftablifh it as the
record at prefent ftands: For although the debtor
made default, that would not authorile the judg-
ment, without legal proof of the claim; efpecially
as no prefumption is to be allowed in cafes of fum-
mary proceeding. 1 Stra. 97, Cowp. 29, 642, 1
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Term rep. 153" Befides the obfervation that the
judgment againft the garnifhee is for more than he

" “confefled he bad, is ftri€ly correét. I think there-

fore that both judgments fhould be reveried, and
the caufe {fent back to the county court, to be fur-
ther proceeded in, with an inftrution not to enter
judgment for more than the /48 15 4, and cofts,
without intereft. , ’ '

The judgment entered by this court was as tol-
lows: a | : ‘

The court being of opinion that the judgment of -
the Diftri&t Court is erroneous, reverfe it; and
proceeding to give fuch judgment as the Diftriét
Court ought to have given, is of opinion that the
judgment of the county court is alfo erroneous;
therefore that judgment alfo, together with all the
proceedings, fubfequent thereto, in-that court are
likewife reverfed: ¢ And itis further confidered
that the appellants recover againft the faid James
Sidwell /48 15 5, the fum ftated in the faid at-
tachment to be due to them, und their cofts by
them expended in the {aid county court in the pro-
cecution of the faid attachment; and further that
the appellee, who acknowledged himfelf to be in-
debted to the faid James Sidwell,. in a fum fuffici-
ent to fatisfy the appellants demand againft him,
do pay to thewm the aforefaid fum of £48 15 53
and the cofts in the faid county court.”
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BEDINGER,
against
,COMMONWEALTH,

HE Attorney for the ftate filed an infor-
mation again{t Bedinger, ftating, 1. A pros

ife to give one of the mugillrates, if he Woald
vote for him as clerk ofthe caunty court, one 18th
of the profits of the office, 2. A certain {fum of mo-
nicy, for the fame vote.—Plea not guilty, and if-
fue.—Upon the trial of the caufe, the jury found
the following verdiét, ‘“ We the jury find the de-
¢« fendant guilty, if in the opinion of the court an
¢ offer and declaration m"d'n by the defendant to
¢ Daniel Collett in the information mentioned, a
¢ juftice of the peace of the county of Berkley,
¢ authorifed to vote for the appeintment of clerk
¢ of the court of {aid cmmty, being a ccurt of re-
¢ cord, and the faid olice of clerk being vacant,
¢ that he the defendant would give tohim the faid
¢ Dantel Collett one 18th part of the pr‘oﬁts of
¢ the 1aid clerkthip of faid court, and that he the
¢ [aid defendant, Would infure him the {aid Dani-
¢ el Collctt, that he the faid Daniel Collett thould
“ receive one hundred dollars the firlt year, fome-
¢ thing more the fccond year, and afterwards from
¢ one hundred and twenty to one bundred and fif-
“ ty pounds a year, if he the {3id Daniel Collett,

~ o~

-

¢« would. vote for him, the defendant to be clerk’

¢ of {aid court at an cl-&ion of clerk of faid cour
¢« thereafter to be duly holden, which offer and
declaration was not accepted by the faid Dani-
el Collett, who, at an ele@ion duly held for
clerk of faid county, voted apainft the {aid de-
¢ fendant, be a making a promilc to pay money
¢ for the voté of the Taid Tiraiel Colletr; for him

[<
¢
[

PN

¢ the faid defendant to be dc rk of faid court with-'

“ in the operation of the a¢i of Aflembly entitled,
«<An adt againlt buying and felling of offices:”
¢« Otherwife we find him not guilty under the faid
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“ adt of Affembly, but guilty at common law, and
« in the latter cafe amerce the defendant in the
““ fum of one hundred dollars.”

The Diftri& Court was of opinion, that the
offer and declaration, as fet forth in the verdiét,
was a promife made by the defendant, contraryto
the aét of Aflembly; and thercfore gave judgment
that the defendant was utterly incapable of ferv.
ing in the office of clerk of the court of the county
of Berkley, and that he fhould pay the cofts of the
profecution. From which judgment Bedinger ap-
pealed to this coutt, ,

WirT and Wicguam for the appellant. The
queftion is, whether the verdi€t finds a promife,
within the meaning of the aét of Affembly? A
mere offer by one, not accepted by the other, is
not a promife ; for it creates no obligation. The
2¢t of Aflembly is copied trom the 8tat. Ewd; and
there is no inftance of a profecution under that fta-
tute merely for an attempt to bribe. The King
vs Vaughan, 4 Burr. 2094, andthe King vs
Plimpton, 2. Lord Raym. were both at common
law, and not upon the ftatute. The stazr. 2 Geo.
2. Cap. 24, againit bribery at eleftions for mema
bers of parliament, is a ftatute of the fame kind ;
but no public profecutions, foran attempt to bribe,
founded on that ftatute, appear in the Englifh re-
ports: For Sulstonvs Norten, 1 Black. rep. and
Bush vs Rollins, refered to in it, were both a&ti-
onsofdebt: Which looks as if it had always been
confidered, there, that an attempt, or offer, was
not within the meaning of fuch ftatutes, ~ This is
a penal law; and therefore to be conftrued ftriétly.
Of courfe, as neither offer, or atzempt, is to be
found in it, the court wiil not include them by an
equitable conftruétion. The word promife, ufed
in the a&l; is tautolagous; and means the fame
with the next word agreement, which certainly
requires acceptance of the offer, in order to bring
it within the aft.  Promise always implies accept-
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ance; all writers define it fo, Paley, Philos. 99,
3 Black. Com. 157. An attempt to commit an
offence 1s, in no inftance, confidered the fame as
the offence itfelf. Thus an attempt to fuborn one

~ to comm:t.perjury, is not a fubordination of perju-

ry, unlefs the witnefs agress and commits the per-
jury, Lord Ray. 889.. So an attempt.to commit
murder is not murder. Bedinger might only be
founding to fece what lengths the other would go;
and might not really have intended to bribe,
"There is no neceflity for extending the conftruéti-
on of thelaw; becaufe an attempt is an offence at
common law, aud is punifhable as other mifde-
meanors are. The jury have not found the of-
fence with fufficient certainty: for the verdiét
does not ftate what he is guilty of ; 'nor 'the time
when the aét was committed ; and perbaps it was
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before the att of Affembly; or if fince, it might -

“have been barred by the adt of limitations, when
the profecution was commenced. If the Legifla-

ture had intended, that the bare offer fhould‘%e a

fuflicient offence, they would have inferted it.

Nicworas and CaLL contra. The finding is-

certain enough, 1 Call 246, and amounts to fuch a
promife as is wichin the meaning of the aft; which

is to be conftrued liberally, becaufe it was made

to remedy a milchief. [r is not to be confidered
as a penal ftatute; for the difference is, when it
operates on the perfon, and when it operates on
the thing. only and not upon the perfon. 1 Black.
com. 88, 19 Vimers abr. 521, pl g5. An at-
tempt to bribe is criminal, at common law, 3
Inst. 349, Hawk. 168—9: And it is as danger-
ous as the offence itfelf. = Of courfe, fuch a coun-
firuttion fhould be made of the aét as may prevent
it. Unlefs fucha promifeas thisbe withinthe ftatute,
it will be impoflible ever to prove the offence; be-
- catfe there will never be a witnefs to an aftual a-
greement. Thereisadifferencebetween a promise&

a contrall; for noaffent is requifite to the firft, buc it

is to thelaft, . Dict 1 Pow. Gontr.6.176.260.334:
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Which is the language of reafon, and formed part
of the Roman law, not bvany pofitive aét of ig<
giflation, but as a principle of univerfal jurilpru-
dence. It isno objeflicinthat an atltion wouid not
have lain upon the promife; for thar dses not make
it lels'a promife. An atiempt to bribe ‘although
the offer was not accepted, . has been decided to be
an offence, ¥be King vs Plimpton, 2 Lord Rayi.
1377: Which cafe proves the general principle
contended for by us; for whateveris neceflary to
give a title, or conflitute offence, muftbe avered;
and therefore, if the affent is neceflary, the ia-
diétment, there, ought to have {tated it. ['he adt
of 'Affembly fhould be fo conftrued as to give ef-
fe&t toeach word ; and therefore the word promise
which is fufceptible of a diftin€t meaning, 1s to be
underftood according to the common accepiation
of it: Eflpecially, as the Legillature appeat
tohave contemplated a diftinction, and not to have
ufed it as {ynonymous with agreemens. This is
the ftronger from this confideratton, that there is
a penalty linpofed upon the perfon who accepts;
which fhews that the Legiflature confidered them
as diftinét ats ; that is to fay, that promise was -
the act of the perfon promifing, and acceptance
the aét of the perfon to whom it is made.

- Ranporrs in reply. Promise in the a& is to
be underftood in the fenfe at common law; and
not according to the opinions of civilians, and
the compilers of di€tionaries. The definition of
it, in 3 Black. 157, expresily requires the affent
ofthe other party. The whole complexion of ihe
cafe of the King vs Plimpton{hews it was an indict-
ment at common law, and not upon the ftatute.
Bribery, neccflarily, requires the affent of both.
The law is penal, and not to be liberally conftrued
ag