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To Tue PUBLIC.

THE pafe,of Maze and Hamilton, with one
other, I had intended to publith in an appendix
to this volume. -But the manufcript having been
unfortunately depofited in a houfe which was
lately confumed by fire. I have great reafon to
- -apprehend that it was either burnt, or by fome

other means deftroyed.






Pace.

IX

54
66

68

69
70
71
. 87
98
99

106
122
139
140
163
182
2006
209
212
224
225
227

Coar——

242
243
244
- 249
. 255

261

263
266
270
278
288
289

ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For
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39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,
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¢ riod; which being tried and certified to the fatisfaction of the

¢ faid High Court of €hancery, fhall fand as the rule of com-

" ¢ penfation inftead of the former valuation, and with the inter-

% eft thereon from the faid laft day of December 177g, after

@ dedudting the cighteen pounds paid, be paid or tendered to

© & the appcllee Rager Atkinfon, within fuch reafonable time as

¢ fhall then be allowed by the faid court to entitle him to the,
¢ gonveyance in the above decree mentioned, or fubje@ him

““-tothe confequence therein ftated in cafe of ‘his default,”

NEARTI\T & WILLIAM PIC RET

agamst
JAMES DOWDALL.

HIS was an appeal from the High Court of Chanccrv, irr
a fuit brought by the appellee aframﬁ the appellants for-
the conveyance ‘of two trafts of lax s, The cafe was
as follows: Fames Crap, in the year ¥741, - obtained a
warrant fromy the office of lrd Fairfax for {urveyinga cer-
tain parcel of land lying in the Nothern  Neck. ~ The fure
vey was made and returned in the fame year, but no further ﬁeps
were taken towards obtaining z grant by €rap, who died in
-8773. His fon, afligned all “his right in the faid land to the ap-
pellee, not conﬁdermc it worth the expence of ebtaining a grant.
Ft appears by the depoﬁtion cf one witnefs, that the'plaintif}'ap;
plied at the office for the papers, fbut at what time is not
ftated,) and that they could not be then found; but they were
afterwards found in the year 1786, or in 1787. A grant of
the land to Crap was made out and regiftered in the Proprietor’s
office, but it was never executed by lord Fairfax. InDecems
ber 1788, the appellee applied for and obtained a grant for thefe
linds from the €ommonwealth’s land office.

In 1762, the father of the appellants obtained a warrant, from
the Praprietor”s office, and farveyed 243 acres, part of the land
furveyed by Crap, for which a grant was made by lerd Fairfas
to his fon, Martin Picket, one of the appellants, in the year 1780.
In 1779, the other appellant William Picket, allo procured z
warsant, and {uzveyed g2e acres adjoining the above, whichin~

cludes
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ludes the balance of the land claimed by the appellee, for which
he obtained a grant from lord Fairfax in the year 178o0.

"The appellee charges in his bill, that the appellants and their
father had notice of the title of Crap, before they furveyed the
land in queftion, but'this is denicd by their anfwers, and. no
proof of it is made.

It appears that lord Fairfax eftablifhed fundry rules in his of-
fice, refpeéhing the terms on which lands might be acqu\red in.
the Northern Neck. Amongft others; the iollowu*g was in-
ferted in one of his entry books, which was begun in the year
£734, viz:-“ rules of the office.  That thf‘ entries are not de<
< mandable after being made fix months, or the warrants taken
< out to ¢ontinue longc‘ than fix monthQ in force, unlefs renew-
““ed or confented to by the £roprsetor or agent.” ltis proved by
“fundry depofitions, thatatdi ﬂ'cxem},enods from the year 1749, t0
theyearly 1704, notices were given by Lrd Fairfax in the public
news-papers & elfe where, calling upon all perfons entitled to en-
tries and furveys, tocome forward withina  limited time, and pay,
the compofition A“" office fees, and receive their grants, or that
their 110ht< would he confidered as forfeired and reve 1h.d in the
Pr 01“7’1?;07 Thereis alfo flrong proof in thezecord oi fabundonment

of the land-in quettion both by old Crap and his fon after hisdeath,
onaccountof the indifferent quality of the land, and theexpence
of obtaining a grant.

The HIGH COURT OF CHANCERY, being of opinis
on, * that the grant to the pluintiit of the ldnd to which he is
entitled ought to have relation to the time of the warrant, by
authority of which the faid land was furve yed, fo as to be prior
in effet, to the title of the defendants, both of whom had no-
tice of that warrant and furvey before the grants under which
they claim” decreed, that the defendants {hould convey to the
plamtiff at his CGQQ, with warranty againft themicives and all
perfons claiming under them, their mﬁht and title in and to the
land lying within certain bounds therein defcribed, comprehend-
ed within the limits of Crap s furvey, and qucr potlefiion to
the plaintiff of fo much of the faid Jand as they hold, and ac.
count with, and pay to him the rents and mets thereof, from
the roth day of Auguiti789; frem which decree, an a,meal
was prayed.

Marsaait for the appellants,  The rule of kyd Fairfax’s
coffice was, that thofe who did not ‘within fix months perfeét
their titles to lands for which entries had bzen made, could not
afterwards demand a grant unlefs the fame was confented

: ’ W
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to by the P:opy.eza;. They were confidered as havipg
ab.mdoncd their right, and the eftace ‘revefted in the Pre-
pr:ztor, who mlght grant the lund to any other perfon.

"This rule is provéd to havc- fubfifled (o early as the year 1734,
of which the people in that Ditri&t wete conftanly notified by
advertifements inferted in the gazeties, and publicly poﬁed up
in the different counties.  This rule being entered fa the froac
of one of the entry books jn the Pzppm!w s ofice, thole- whe-
applied there to take up unappropriated Jands, muft be pn,ﬂxm-
,cd to have had notice of ir, The exiltence of the rule
is further.eftablifhed by the depofitions of 1 many witnelles, and
3s further ftrengthened by 2 confideration of loyd Fajrfax’s fitu-
ation.  Poffefled of a very e'{tenﬁue tnmto.y the value of
which d=pended enurvly upon its Lemg parcelled ot a[‘1(‘)l15ﬂ
tho*c who as a retribution therefor were to pay him cer tain quxt-
rents, hisrevenue, as wellas the means ofxupportu ahis ofﬁue, de-
pendéd upon the rehc!pt of his fess, and of the ’npu]ared rents, nei-
ther df which could be demanded, until after g grant bhad been mads.
- Tt would ha\re been bighly unreafonable, that' alter 4 ‘warrant
had iffued, ‘the perfon owning it, thould fuffer it to lie c,ormdnt
for many years, wi ithout going on to acquire the legal d’rau, aind
yet keeping off other apphcaht I contend thf*rcf)ru, that G rzp,
by the rules of the office forfeitéd all right to the land, and that
the Proprietor, m 1"rht legally make any other appro'm‘zc‘on of

it. . But mdnpnucwtly of this paint, [ conflider that the right-

of Crap was loft by abandonment, and rely for evidence of big
inteation to abandon, not only upon his dcc,ulalums, as proved
in the caufe, but upon the unreafonable iength of time which
eiapfed between g‘u. I{TJHW of the warrant to hxm, and that )
the appclldvnc, during whlch perlpd hc iucms to have f‘hwn no

filﬁ;oﬁnon to obtain a grant.
I thouldinfiftif it were nece fTary that the appeliants were pur-

chafers without notice; for though it is proved that they had

heard that Crap had takén pp land, yetit does not appear that
they knew it to be the land in difpuie.

But I do not with to rely upon this, becaule I contend frft,
that the right of Crcp was completely Joft by forfeiture, and fe-
condly, if not fo loft, yet a Court of Equity will never
fet up this dormant nght in favor of 2 man, who has been guil-

.

fy of fuch inexcufable negle®,” and who has lain by and per="

mitted the appcliants to take up and enJo,' the land.
CamppeLy for the appe]ley.A I thall confider the title of
Da:udall : oo
{ﬁ As 1t ﬁaan ur\dcr the Iaw,
2dly,
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. 2dly, Asaffeed by the a&ts of the parties. ©-
And firtt, as it ftands under the law. Therulelaid down by
ghe Chuncellor sy that the grauthas relation back to the warrant
which is the inception of the title; gives authority to the pub:
lic furveyor to lay off certain lands {or a particular individual,,
and is in fhore the fift and beft evidence w! a title; acquired ei-
ther with, or without confideration. The grant is only evi-
dence of a pre-cxifting right.  But the objection to this cofi:
mencemen: of our ttle is, that a forfeiture: bad in the mean
time incurred, and therefore, a relation to the warrant would
be improper.  The forfeiture was produced by a nen-compliz
ance with the rules of the office ; but what were thofe rules?
Oue witnels ipeaks of them as having been written in one of
the cuiry books in lord Fairfux’s otice, requiring perfons o
compicat their titles within fix months.  Another, fpcaks of
au advertifzment of the Preprietor’s in 1765, requiring all per-
fons having claims to grants, v come in betore September 17695,
pay the fees amd compofition, and receive their grants.  Ano:
ther witnefs, fpeaks of an advertifement berween the years 1740
and 1746 10 the like effedt, but fixing no time withinwhich the
parties were required o compleat their titles. | Another witnels
favg, that even if all thefe requifices had “been complied with,
it was in the eletionof lord Fuirfax to make the grant or not
as'he plealad. ” Thus we fee, that the rules and cuftoms of the
cfice are fo ‘y;tgqgly ftated, that no reliance can be piaced in
them.” But the legiflature, by the adk of 1786, ch. 3. bas re-
gulated all thely mryf'cys, and refering back to the warrants and
furveys, confirms the titles.  But let me afk whether lord Fuir-
fax, who in this refpest is to he confidered as a private indivie
dual, had any rightto cftablifh rules of property opprefhve i
themielves, and not warranted by the municipal laws of the
country, ke was at liberty to {eil upon what terms he pleafs
ed. But hdving fold; he was as much fubject to thofe laws
and rules which prevail in contralts bgtween uther individualsas
any other citizen was. He could not let up rules of his ownto
produce forfeitures not fanctioned by the cominon or ftatute laws
of the land. Meither could his particular fituation warrant it. If
a private individual thould {ell land, and flipulate for payment
by a certain day under any conditions whatever, he is as much
injured by a con-compliance with the contract on the part of the
vendee as the Proprictor was. Yet if the purchafer within a
reafonable time fhould offer to pay, a court of cquity would re-
lieve againft the legal confequences of his breach of contratt, and
compel a conveyance, o

Secondly. - -
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Se»ondly How is the title of Dowdall affeCted by the ads
of the parties?

The zrants to the appellants, it is contended, deftroys our
yight. But the lofs of the papers which prcv»nted Dowdall from
caveating the appellants, was fuch an accident, as a courtofe-
quity ourrht to relieve againft, and therefore the title of the ap-
pellants as oppofed to that of the appellee, will be confidered
as if no grant'had been.made. - It is evident that ford Fuirfaw

“-did not fuppofe he was granting to the appellants lands cluimed
by the appellee, becaufe it was his cuftom always to recite the
forfeiture, where one had tz2ken piace.

But it is faid that Crap abandoned hisright.  Suppole he did,
does this give a right te the -appellants? He once had a title
which he has neither given nor fold tothem. He has in thort
done nothing to diveft himfelf, or to veft an intereft inany other
perfon.  If he chofe not to occupy it, did the appeliants there-
by gaina rrgnt to it? Surely not. - As to notice to the appel-
lants I confider it to be clearly proved. .

MarsuaaLy in reply.  Itis not proved, (I conceive) that
an applicarion was made by the appeliee for the papers before

_the transfer from Crapto Dowdall, and therefore, the argument
of abundonm»nt in "7’;7}) is not repelled.

1t is true, that the grant relates back to the warmnt, in ca-
fes unattended by circumftances which would render the relation
improper ; as if the fale be conditional, or relinquifhcd and &
grant is made in the m2an time to another, this relztionto dei-
troy the mtermcc’late right could never be admirted,

As to the rule, it was entered in a book keptin the Preprie-
f0r’s office, which was open to the infpeétion of all *perfons ap-
plymg there to take up land. Tt is traced back to the year
1734 long before the date of £rap’s warrant, and therefore,
it was not-as Mr. Campdell {uppofes, an arbitrary tule, made
by the Preprietor for the purpofe of forfeiting rights acquired un-
der prior agreements with himfelf. But I afk, was not the
rule a reafonable one? If dormant rights were permllted at any
time to be revived, and tq relate back to the warrant, no perfon
could with fa&; ety have ventured to takeup lands within thatdiftrict,
which weuld not anly have been injurious to the Proprietor; but
would have produced a great public mifchief. If a grant had been
made to Crap, he would have forfeited the land by non-payment
of the quitrents for three years. Can he then be in a better fi-
tuation by having viclated his engagements; or ought he thus
to gain a benefit to himfelf, and to. impofe an mJury upon ano-

ther
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ther by his own default ? If the forfeiture were out of the'quef
tion, yet I would rely upon thefe confiderations as-fufficient to
deprive Dowdall of the equity- he afks for, upon the fuppotition
of an implied contract, Lt is faid, the rule appears by the evi-
dence to be very uncertain, This is not the cafe. The rule
klclf, as taken literally from the book in whichi it was entered,
is an exhibit in the caufe. The advertifements of lard Fairfax
were not intended to eftablith a rule.  He hada right to avail
himfelf of the forfeiture without giving the parties an, opportu=
ity of preventing it. ‘Fhefe advertifements were.intended as
an indulgence’to, tho(e, who had nét complied with the rules of
office, by granting them a further time to come in and avoid the
confequences of the for(e'turc which had incurred: But they did:.
‘not alter, or do away the rute

The a& of 1786 miight be objeé’ce" to, upon the ground, that
the legiflature could Aot grant away the property of lord Fuairfax
any more than it could that of any ether individual: But it
_is unneceflary” to-ftir that queftiod® 1t is evident,, that that
law does not mean fo authorife the regxﬂer to iffue a patent, for
Iands, which had before beert granted by the Proprietor:

The PRESIDENT. Itis furely unneceffary to la-

bour this point, as it is too plain to be argued. The aék
of 1786, is not to be conftrued to extend to cafes, where a’
- grant had been pr.ewauﬂy made by lord Fairfax.

“ " MARsHALL. ' As to the forfeiture not being recited in the
grant to the appellants, I am inclined to think that this was
-never done, but-where prior grants had been made and forfeit-.
.ed, as for non-payment of quitrents; net feating and the likes
and it was done in thofe cafes, becaufe, if the forfeiture werenot
recited, the former grant might prevail over the latter. Bur
this was not done 1 believe where the forfeiture accrued i
confequence of a non-compliance with the rules of oﬂice in the

earlier flages towards a title.

But if an actual forfeiture had net taken place; yet I contend
that the condutt of Crap and of Dowdall has deprived them of.
all claim upon the equity of this court. Fhis is Aiot 2 couteft
between lord Fairfax and Crap, but between two purchafers
under lord Fairfax. How is it, that a prior mortgagee ftand-
ing by and permitting another to throw away his moncy upor

" the fame fecurity, without difclofing his mortgage, fhall be
poftponed? The principleof that cafe applies to the px'el'ent. For.
€rap, having notice (as is to be prefumed) of therule, and that
many others might apply for a warrant to furvey the fame land,
thhout
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without a poflibility of khowirg what former appropriations had
been made of i, he takes no ﬂep to perfedt his title and to
remove this difficultv outof the way of other applicants. Lerd
Fairfax conld not kave compelled thofe to receive grants who
had obtained warrants, But the party might have abandoned
thc property if he pxeakd and his refuling to abide by the rules of
the office, was all he could do to evince his intended dereliction.
FLe MING, J-—When lLrd Fairfax cftablithed an -office for
“the purpole of parceiling out thelands inthat extenfive territo-
ry, fome rules were neceflary, dnd as he differed from other in-
dividuals in the extent and nature of his property, thofe rules
would of courfe be general. I think he had aright to eftablith
fuch rules as he pleaied, if they were ‘cm\mabk" The one in":
queftion was eftablifhed fo long ago as the year 1734, long an-
tecedent to Crep’s warrant, It was, | thml»., con {xdermf.J lovd
Failfax’s “xtu‘mun, a realonzble xevuhtmn, and it is to be pre-
fumed that it was known to 41l perfons, Who teok up land within
that diftrict of country. The revenue of the Praprm‘o: de-
pended upon his quitrents, which not being demandable before
-a'grant was made, it was proper, that the | party fhould withiif
a limited time place himfelf in fuch 2 firuation, as to render the .
contraét as obligatory upon hirafelf, as it was upon lord Fairs
Jax, or that he thould leave the property open. for {uh!equ@nﬁ
approprmtlonc Crap; made His entry in 1747¢, and died b
1773, {o that 32 years elapfed, ddring which time he took no
ftep towards perfecting his title,  Ifin his lif fe. time he had oby
tained a grant, he would have forfeited his effate by thé non-
payment of quitrents for three years, @nd it is unréafonable that
by his own negle&, he fhould better his fizudtion, and fubje
the other p:nty to the contradk, to an inconvenience refulting’
rom that neglect. More elpecialy in. this cafe, when that
other party had notified his intention to avail himfelf of the fors
feiture unlefs the indulgence then held ofit was dccépted, and
the terms of it comphed with, within a reafonable time. lam
therefore of opinion, that the right of C»ap was laft by his.nes
gled, and that lord Fairfax mmht legally grant the land to the
appellant<, or to any other perfon
‘CARRINGTON,—]. | confider this ¢afe tobe fo extremely clear; -
that it cannot be made morefo by argument. The appellee having’
forfeited any right which he ever had to theland in que{hon, by
the moft unrealonable negligence, has no ground dpon which
10 eftablith an equity, which can entitle him to the relief afford~
ed him by the decree, I think the decree ought to be reverfed.
The
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"The PRESIDENT.—The appellants have obtained titlez,
‘0 the land in queltion, gnox in tume to that of Dewdall, and
Lonfchently have the law in their favor/ Has Deowdall fupe.
wor equity o them, which fhall warrant.this_court in depn\,-
ing them of their lepal eftate? What is it he afks? That the poi= .
terior title which he acquired by his patent fhould relate baclk
to the wdrrant, which vas the ] mcnptxon of that title, fo as 10
demoy the intervening rizht of the .a.pp"llants. There are
fuch thitigs as relations in Jaw, but they are legal fiftions, in-
vented for the purpe f!;‘a of j y'mce, and not 1o w ‘orkan injury m
vinocent third pelloqs, who in the mean time have fairly “and;
le'-a’ly acgrmeda title tor the fubjel m Controvufy* Bute if tl*c
do&:me were applicable to this cafe;’ there can be no queftion,
but thit Dowa’all mxsht have availed hxm.ul of it at lawy and
could not requi ire the mterferencé of o Court of Equity,. .
‘I'his brings us.to enquire into ‘the con du& of the PAF(A.Sn
Has Crap done zil i his power to entigle himfelf to a grant, or
l)dS he, o conduéied b imielf as to n:tvv der)rwcd hxnfe}f of fucha’
vight I If he Das done all th'it it was IlL‘Cu‘dl) for him_to doj;
then, as to lord I'fxrf(,x the court, viould cohfided Doiodesll as’
ffandmg in the ‘ame luuduon, as if a grant ha d.’ attually ‘,bc\.n.(
made te ‘nm. t o far trom g, he h.u done nothing which
by the cenditions. ux‘d“x which he pur(h ‘cd he cught to Mve
nerformiel, and lhexefuxc he hds not_even accrwrcc an, equitable;
right. h is objelted, that the rulus of the Prﬁpruwr: office’
weré not only arbits ary ‘.nd upcertain, but were locked up in,
fecrecy.’ The an{wer given to this was comp‘ea : xey
were made s public as fhev could bc, and were reafonable i i,
themfelves. T have ﬂ.lwws been of opinion,’ that lord Fazryav
uus i0 be confidered prcu(ely in the fame fituation_ as any. other,
citizen. That he held his lands under the ¢ ;Drant made to himas;
(nher citizens m(‘ Lu* hl‘; ﬁrmtlon in the mode of parcellmg
qut his lands Was very different. He was the Propriétor of a
then?rvu country, and therefore he could not make partxcular
lgreements with the different mmvulua]s ‘who, defired to pur=,
chafe pottions of his lands.” Cna this account he eftablifhed. an
dffice, employed difterent officers to tianfz &t the bufinefs of ity
dnd laid down certain general rules deﬁnm:r the terms upor’
which he’ \"ould gmnt l M hnd<' and . in. fonmlng thofe regu-’
Jations, he,appears to have 2ffimilated them ds nezrly. as poflible
1o thole eftablifhed in the _crown office with refpe to lands lyz
ing in the other parts ofVIrg.ma. How can thoferules be c‘.IL
&k ek ety which were puble‘hed in the entry boeks in the office)
; . hd‘

L)
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and which were open to the infpection of all perfors. applying
for land. It is not unreafonable to fay, that Crap muft have
known of the rule. He knew that the land was not tobe giv-
en; he made no fpecial contraét with Jlord Fairfax relpeéting
#; and it therefore became neceflary for him to know, upon
what terms he did purchafe, and in procuring this informationy
he muft have got notice of the rule in queftion. Befides, he pro~
ceeded fome fteps in conformity with therule. He obtained a war-
rant, and procured it to be furveyed, tho’notintime. Astothe

" feafonablenef(s of the rule it is nothing to this court. Crap was at
liberty to purchafe underit, or to let it alone, if he did not
like the terms, The parties were the proper, and the only
judges of this. Crap having furveyed the land went no farther,
He paid neither fees, nor compofition, and confequently deprived
lord Fairfax of fuch a portion of his revertue. How then can
we confider him as ftanding in the fame fituation, as if he had
adtually obtained a grant?! [t was objeCed, that krd Fairfax
“fhould have made an entry to compleat the forfeiture, or fhouid
have done fome aét tantamount to an entry. This might have
been neceffary if he had. made a grant to the appellee, and
the forfeiture had incurred afterwards,—as for non-payment of
quitrents. It was not neceffary, where the legal eftate had ne-
ver been out of him. But if it were, I think hedid an aét tan-
famount to an entry, by granting warrants to the two Pickets
to furvey the land for themfelves.  As to the cuftom of reciting
in fubfequent grants the prior forfeiture, I fuppofe it was fimi-
lar'to that which prevailed in the crown office,. and there, it
was never done, but in cafles where there had been aprior
grant, ) _

Concerning the advertifements of lrd Fairfax, *1 do not
think he was in any manner obliged to give the notice for which
they were intended. It was Crap’s duty to perform the condi-
tions which the rules of the office impofed, by paying the com-.
pofition, and applying for his grant. This he was at lcaft
bound to do within a reafonable tinre, and before the land was
re-granted, The advertifements held out an indulgence, which
not having been accepted, nor the terms of it complied with,
diminifhes ftill more the claim of Dowdall to the relief-of a Court
éf Equity. It is true, that the appellants did not ftri@tly com-
ply with the rules of the office, ard of courfe they were liable
fo the legal effet of fuch condu&, if a warrant had been grant-
ed to’another. But this was not done ; /lord Fairfax, exercif-
ing a power which belonged to him, waved the forfeiture, and
as a proof that he had done o, executed grants to them, - | I



. OF THE YEAR 1795_.‘ us

I think the abandenment by Crap is fully proved. Itistrue
that legal rights once vefted; muft. be legally divefted;. but
equitable 1ights may be loft by dereli&tion.

it.Is unneceﬂ"ary to enquire if the Pickets had notice of Crap’s
title. Since if they had, it ¢ould not have afe@ed them, unlefs
. Dawdali had been prevented by fraud from obtammg a leoal ti-
tle.

_ Upon the whole, T am of.opinion that -the appellants have
fperior cquity on their fide, efpecially agamf’c Dawdall, who -
feemns to have come into the difpute as a volunteer, under an
idea, that the a&t of 1786 had given him a chance. . But it is
“{oo clear, that that a&t cannot apply to cafes where grants had
been made by the Proprietor.

THE OPINION of the COURT is, “that the appellees
¢ grant in the year 1788, ought not to have relation to the
¢¢ time of the warrant, by authority of which the land was fur-
“ veyed, datedin' 1741, {0 as to be prior ineffet tothe interyening -
< titleof theappellants; becauferelation bemgalegalﬁ&mnadopt—
"¢ ed for the furtherance of 1ufhce, is not to be admitted in any-
% cafe to produce wrong and injury to others, nor particularly
¢ in this cafe, where that relation comprehends apetiod of 47
_ years, -and tends to eftablith a-dormant claim .in equm, Iie-
. - ver perfeCted by Tames Crap the elder, by paying’ the office
¢ fees and compofition, fo as to entitle himfelf to a grant of the
“land, but on the’ contrary forfeited and abandoned by lum,
¢ anid by his heir after his death, as being not worth the pur-
« fuit, in confequence of which the Proprietor mlght Jawfully
< grant the lands to another, and accordmg]y did” grant "them
¢ to the appellants, whofe condu& in obtaining their faid grants
¢« and legal preference appears to have been fair and lrrep_roachablg .
.« foasto entitle them to more equity than the appellee, - who
¢ became a volunteer for reviving this dormant and abandoned
. ¢ claim, fome years after the date of the grants to the appel-
@ lams, and that thie faid decree is erroneous.”

DECREE reverfed with cofts, and the
" bill difmiffed with the cofts of the Court
" of. Chancery g

JOHNSON





