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To Tue PUBLIC.

THE pafe,of Maze and Hamilton, with one
other, I had intended to publith in an appendix
to this volume. -But the manufcript having been
unfortunately depofited in a houfe which was
lately confumed by fire. I have great reafon to
- -apprehend that it was either burnt, or by fome

other means deftroyed.
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ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For
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39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,



OF THE YEAR 1595, i

Mr. LEE conténded that the conftrution of the aét of 1586
iight bé &ither extended of narrowed, and fuppoféd that thé
Jatter was moft confiftent vrith the juftice of the cafe; and thein=
tention of the legiflature, My opinion is direétly otherwife ; and
in this particular cafe; I fhould feel very little difpofed to nar«
row the conftru@ion, when 1 confider that Unred was an infant
for many yeirs after the death of his anceftor, and that he refided
during that time ‘and afterwards, out of this.ftate; It is im:
‘matcrial to decide whether the commonwealth did, of did not fuc:
¢eed to the rights of the Proprietor, in cales of iingranted lands,
Ifthe did, yef no advantage has been taken of the forfeiture by
her. 1f fhe did not fuccesd to them; thesn; the land was legally
appropriated by lord Fairfax; and confequently could not ender
© the aét of 1785 be granced toany other pérfon. ‘

- - " . Decree affitmaed:

L S 3 PR

CUR R Yy
against

s

B U R N &

HIS was an appeal from the High Court of Chancery:
The cale was as follows: In the year 1766, Burns obe
tained a warrant from the Proprietor of the Northern Neck;
ind in 1757, after the éxpiration of fix months from the date of
the warrant, hehada furvey made for 214 acres, (part of which
is the land in controvérly) which was returned to the Pros
priefer’s ofice. o K , o
In the year 1768, by thedireion of lrd Faitfax; ohe of his
furveyor’s furveyed 140 acres, (part of Burns's 214 acres,) for
Curry, vwho vas at that tinie an infant. In September 1970, 2
grant iffued to Ciirry; ‘and in the month of May preceeding,
Burns offered to pay the compofition money to Brjant Martin
the agent of the Proprietor; and demanded a grant; but Martin .
tefufed to receive the money, faying that Burns was too late;
Burns obtainéd a patent in 1788 from the Governor of the Com:
monwealth, and being in pofleflion, Cirry brought an ejeCtment
and recovered a judgment at law.  Burus filed his bill in’equis
ty in the County Court of Berkeleyy praying for an injun&iong
and for a conveyance of Curry’s legal titlez The CCoumy'
., Lours
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Court decreed a perpetual injunction and a conveyance, which
was affirmed by the High Court of Chancery upon an ap-
- peal. B
P Lek for the appellant.  Burns havirg failed to comply with
the rules of the Proprietsr’s office by not executing his warrant
within the limited time, forfeited all the right to which the
warrant entitled him, and the Proprietor, having taken advan-
tage of the forfeiture by yranting the fame land to Curry, the
title of the latter is good againft all the world, The offer to pay
the compofition money in 1770, could not excufe the forfeiture
which had taken place many years before, fince lrd Fairfax
had in 1768, authorifed a furvey for Curry, which was made in
that year, and in the grant executed to him, the furvey of Burns,
and the forfeiture incurred by him are recited. The Chancel-
lor in this cafe, as in that of Fohnfon and Buffington, has fup-
pofed that the aét of 1786, relates back to the warrant, and re-
vives all thofe obfolete claims, which had not been carried into
a grant, fo as to defeat pofterior rights. The patent to Burns -
was obtained from the Regifter’s office in the year 1788, fothat
the conftru&ion of the act of 1788 is not 2 point in this caufe.®
Wirrrams for the appliee.  If lrd Farrfux from his pecu-
liar fituation, was entitled to no exclufive privileges or prero-
gatives, (which it muft be admitted he was not,) he was equally
bound with other individuals by thofe general rules and princi-
ples of law which prevail in cafes of contradts for the fale of
property. If one man agree to fell Jand to another, upon con-
dition that payment be made by fuch a dav; tho’ the purchafer
fhould not on that day pay the momey, yet if in a reafonable
time afterwards he is ready to comply, he may upon application
to a Court of Equity compel the feller to make hima conveyance.
In this cafe, lord Fairfax agreed to fell the land in queftion to
i Burns

¢ =8gc. t. Whereas the law authorizing the Regifter of the land
“ office to recive into his office platsand certificates of {urveys that have
“ been or fhall made, will expire on the laft day of December one thous
*¢ {and feaen hundred and eighty eight, and it is reprefented to this Gener-
¢ rdl Aflimbly that many perfons through unavoidable accidents have
¢ been prevented from returning their plats and certificates aforefaid, to
¢ the Regifter of the land office, whereby their lands may be forfeited :
 for remedy whereof, Be it enalled by the General Affembly, that the
& further time of two years, after the pafling of thisa&, fhall be a'lowed
¢ forreturning the fame, within which time the Regifter of the land of- .
¢ fice, or his_deputy, fhall receive all plats and certificatesof furvey,
¢ 2lthoug not returned within the time heretofore limited bylawv ; and
¢« and {uch lands fhall 2ot be confidered as forfeiled, or liable to forfei-
¢ ture, om that account,
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Burns, and received the office fees which conftituted part of the
purchale money. His objelion te perfetting the contradt be-
caufe certain rules were not complied with, ought not to avail
him, any more than a breach of a conditional fale in the cafe
ftated, could avail the feller. It is objeted, that the furvey
was not returned within the fix months limited by the rules of
the office. Let it be remembered that the furveyors in the
Northern Neck were appointed by lord Fairfax himfelf, and con-
fequently that in this part of the bufinefs they were his agents
and reprefentatives. 1f the furvey was not made and returned
in time, it was.not the fault of the individual, but of a fervant
of the Preprietor. Lord Fairfax, after he had received a part
of the purchafe money, might have prevented any perfon he
pleafed frem obtaining a grant, by directions given te his fur-
veyors to delay making the furveys, or by ifluing fo many war.
rants, that they could not be furveyed and returned in time,
The returning of the furvey was no part of the contra&, but
was merely direCtory to the officer,

But what are thofe rules of office which are {aid to be violat-
ed? They do not appear in this record, foas for the court to
take notice of them. ' o

In this cafe Curry appesrs to bea mere volunteer, and to have
obtained the fand from lord Fairfax as a gift.  Of courfe he is
in no better fituation than lrd Fairfax would have been. If
then the Proprietor ought not to have taken advantage of the
forfeiture, (if any fuch exifted,) fo as to grant the Jand againto
Curry, the a&t of 1786 revives and preferves the right of the
appellee. :

THE PRESIDENT. In Picket and Dewdall, the court
determined, that the ack of 1786 did not apply to cafes where
there had been a grant from the Preprietor.

LEE in reply. ~ Curry is faid to be a volunteer, but there
is no evidence in the record to {upport the aflertion.  The grant

~to him, is the-fame in form, with all the other grants of the

a

Proprietor; it referves the ufual quitrents, and contains the fame
conditions.  So that this cafe, is not on that account to be dif-
tinguithed from the cafe of Picket and Dowdall.

Roawng, J.—The circumftances of this cafe are lefs ftrong
againit the relief which is afked for, than they were in the caf¢
of Picket and Dowdall. For 1ft, The forbearance of Bursns in
coming forward to compleat his title has not been of fo long =
duration as in that cafe. 2dly, There is no evidence of an a-
bandonment on the part of Barns of his right to the land.  3dly,

' ) “here
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There Is no proof here, farther than what is contained in the
grant ro Curry, that any advertifement had bzen publifhed by
lord Fairfax between the time of Burns’s furvey, and that made
for Curry, requiring all thofe who had f'urveyt to come for.
ward, and complear their title.  This is recite d in the grant,
and the failure of Buins to comply with the terms of th"* adver
tifement, is ftated as the caufe ot e forfeiture,  4+hly, It does
not appear that at the time Burns required a grant of the land,
and offered to pay "the compofition and other fees of offcc,
(whlcn tiine | fix to be in or about May 1750), Curry had paid
his co mpofition money, if indeed any was ever paid by him. The
grant to Curry was not executed until the 10th of‘kpt following.
In this view of the cale therefore,. Purn: may be confidered as
having ftood upon better ground on account oF his priority of
furvev, than Curry did, unlefs by hh own negledt he has left
kis right to demand the legal title. Lt appears by a memoran-
dum of Richard Rigg, that he furveyed Cur ry’: land by virtue of
brd Fairfax’s mﬂruﬁwm, there bcmg as I prefume no warrant’
for tha* purpofe. .

“This furvey was made the zoth of Au'mﬁ 1768, and muft
be confidered as the commencement of Curry s claim. Between
this period, and the time of the return of Burns’s farvey, {which
tho’ not ﬂated may be prefumed to have been fhort]y after the
furvey was made, viz: in Sept. 1757, there hadbeena lapfe of
niear 11 vears, during which time, Brrng had wholly nezle&cd
to come forward and compleat his title.  The queftion then is,
whether after this delay, and the confequent lofs of quitrents tq
the Proprictor, he had not a right to confider the claim of Burns
as forfeited, and to grant the land to another! 1 will not un-
dertake to fay what ought to be conﬁde{ed as a reafonable time,
to indulge thg owner of a furvey, in cqmpletmg his title; per-
haps every cafe ought to ftand upon its own particular ‘circum-
ftances: but a delay of eleven years, unaccompamed thh any

- exculpatory circumftances on the part of the grantee, 'is cer-
tainly an unreafonable time.

Ifa grant had been made to Burns, he wou]d have forfext-
ed his land by the ngn-payment of quitrents for the fpace of.
three years; by this delay, he avoids the pavment of them alto-
gether. Tt was in all cafes important to the Praprtetor that
grants fhould be taken out within a reafonable time: It is pre-
fumable, that it was underftood by applicants that this fhould
pe the cafe; and certainly, the fpirit of equity does not dictate,
th‘,t a party, by not performmo his contra& [hall be i ”113 a muc}.}

~ ‘ . eteer
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better fitvation, and the other contraélmg partv confequently
in a worfe, than if the contradt had been duly performed as un-
derftood bv both parties. I put it upon the ground of an im-
phed contta& between the Pr opriefor and the individual apply-
ing for his lands, that the legal fees fliould not only be paid, but
that 2 title fhould b cbtained within 2 rea.’omble ttme. On
the authority of the cafe of Picket and Dowdell, the furvey for
Curryis to be confidered as an entry. on the part of the Propri-
etor to 1ake advantage of the forfeiture. This c;«.t"xgulfhcd the
intercft of Bmm and of courfe the grant to Curry purfuant
thcr ct0 cannot bx impeached. The cour* however, will Judgc
in every cafe, whether a forfeiture had taken place, and if.not,
. the entry and fubfequent proceedings would be deemed invalid,
The a& of 1785 not having declared intermediate grants to be
. void, they muff ﬂand, unlefa they fhould be adjudged to be fo
on account of the pamcuhr circumflances attending them,
and as there are none fuch in the grant to Curry, T am of opi-
mon, that the decreL fhould ke r'=verfcd and the bill difmifi~

FLrMmp, J.~The warcant iffued to Burns, bears datein
1956 and is furveyed in 3757, but not returned until 51770,
at which time, and not before, he tendered the: compoﬁuon,
and der»andf*d his grant. But afurvey had in the mean time,
been madc for Curry, who in September 1770, obtained a
grant.

This cale, thot it differs in fome points from that of Picket

nJ Dewdall, is fully within the influence of the principles there
1414 down. Burns has cerxam]y forfeited his right by an
unreafonable delay in cbtai aining his grant, and Curry, baving in
the mean time obtained a lebral title to the land, ought to re-
t.«un it.

Txﬂ: PRESH‘L\’T The principles which decidedly go-
yern this cafe,” were {o fully declared in that of Puget and
Dowdall, that it will be unneceflary to repeat them. It is true,
the two cafes differ in fome points, and that difference fo_far as
it extends, is in favor of Bmm The laches of Burns in not
compleatmg hxs title, is in point of time ‘much lefs inexcufable
than that of Crap. = So too the tender of the ccmpoﬁnon, differs
this cafe fomewhat from that. Yet thefe points of difference,
do not effentially affe& the application of the principles laid
down in that cafe. * What may be confidered as a reafonable
time for the owner of a furvey to compleat his title, T will not

pretend
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pretend to fay; But T accord in opinion with the other judges,
that eleven years unaccompanied with circumftances is too
long. ’ . )
Both decrees reverfzd, and the bill difmiffed.

W R O E, .

againft
HARRIS.

' YHIS was an appeal from a judgment of the Diftri& Court
rg of Northumberland, reverfing an order of the County
Court, giving leave to the appellantto build a mill. - The land
on both fides of the ftream is ftated to belong to him, but no-
thing is faid refpeing the Bed of the run.  The Diftrit Court
reverfed the order becaule the writ of ad quad damnum was exe-
cuted by the deputy, inftead of the High Sheriff. ’
W asuinGTow for the appellant. It is wonderful that* this
- opinon refpecting the incapacity of a Deputy Sheriff to execute
a writ of ad quod damnum, has fo generally prevailed in this
country._ Jtis founded on a miftaken notion, that the Sheriff,
_in cxecuting {uch a writ, alts judicially .and not minifierially.
It would puzzle any perfon 1 think, to ftate a cafe, in which
the Sheriffs in this country aét judicially. In Kngland, theyare
to fome purpofes judges in every fenfe of the word, and whilfk
afting in that capacity they cannot delegate their authority; butin
all other cafes, the ruleis, that they may a& by deputy unlefs
fpecially commanded to go in perfon.  This is laid down in4
Rep. 65. where a fimilar objeélion was made to 2 deputy’s ex-
ecuting a writ of Elegit 5 but it was not {uftained. In cvery
inftance where it has been determined that the High Sheriff
muft execute a writ in perfon, he is cither required by ftatute
todo fo, as inan enquiry of waffe, partition, accedas ad curi-
am, Rediffeifin (3c; or elle he executes it in a judicial capecity,
as in cafes of admeafurement of dower and pafure which are wvi-
contiel writs, and not returnable; confequently, the decifion of
the Sheriff is judicial and final, unlefs the cafe be removed by
Pene before the Court of common Pleas. F. N, B. 148.
Clay’s cafe 1 Cro. El 10. Dalt. Sh. 34. So in a writ de
nativs habendo, if it go to the fheriff to hold -plea of the mi!tter,
N e





