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DISTRICT OF VIRGINIA, To wiT:

E 1T REMEMBERED, That on the twenty-second day of Januvary, in the
thirty-fourth year of the Independence of the United States of Ameriea,
WirLLiam W. HENING and WinrLiaM MUNFORD, of the said district,
have deposited in this office the title of a book, the right whereof they claim as
authors, in the words following, to wit:

¢ Reports of Cases argued and determined in the Supreme Court of Appeals of
% Virginia : with Select Cases, relating chiefly to Points of Practice, decided by
¢ the Superior Court of Chancery for the Richmond District. Volume LIL. by
¢ William W. Hening and William Munferd.”” :

IN coxForMITY to the act of the Congress of the United States, entitled,
¢ An act for the encouragement of learning, by securing the copies of maps, charts
¢ and books, to the authors and proprietors of such copies, during the times
¢ therein mentioned ;” and also to an act, entitled, *“ An act, supplementary to an
¢ act, entitled, an act for the encouragement of learning, by securing the copies
¢ of maps, charts and books, to the authors and proprietors of such copies,
¢ during the times therein mentioned, and extending the benefits thereof (o the arts
¢ of designing, engraving and etching historical and other prints.”

WILLIAM MARSHALL,
(L.S.) Clerk of the District of Virginia.
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The pur-
chaser of an
agreement for
a lease and
those under
whom he
claims, ha-
ving commit-
ted such acts
as would have
amounted to
a forfeiture,

had a lease -

been actually
exceuted with
such cove-
nants as were
usually insert-
ed in leases
to other te-
nants of the
same estate,
shall not have
the aid of a
Court of Equi-
1y, to enforece
a specific per-
formance,
against a judg-
ment at law
recovered by
a purchaser of
the fee.sim-
ple estate.

The accept-
ance of rent
after a for-
feiture ae-
crued, is an
equivocal act,
and may, or
may not, a-
mount to a
waiver of the
forfeiture, ac-
cording to the
quo  animo
with  which
the rent was
received.
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Supreme Court of Appeals.

Jones’s Devisees against Roberts.

THIS was a revived appeal from a decree of the Su-
perior Court of Chancery for the Richmond District, pro-
nounced by the late Judge of that Court. The cause was
fully argued in October term, 1805 ; but before the Judges
were prepared to give their opinions, the appellant (the
honourable Foseph Fones) died, and the cause stood con-
tinued for proper parties, and for decision until the present
term. '

Foseph Fones, the testator of the present appellants, was
the purchaser of an estate in fee-simple, incumbered with
some leases, and contracts, or promises for leases made by
those under whom he claimed.  Roberts bought a tene-
ment, or lot, of one of the persons claiming by the last
méntioned species of right; . and being in possession,
relied on this dormant equity, refusingto come to any
terms with Fones. Whereupon an ejectment was brought,
and Fones having recovered a judgment at law, Roberts
filed his bill in equity praying for an injunction, for a spe-
cific execution of the agreement for a lease, made by a
prior owner of the fee-simple estate.

The case, as collected from different parts of the record,
appeared to be as follows.

Robert Carter of Nomini, being possessed of alarge estate
in Loudon County, employed one Fames Lane as his agent
or steward, with authority.to collect the rents, and contract
for leases, &c. The leases appear to have been usually for
three lives, with covenants on the part of the lessees for
certain improvements, and a clause in restraint of aliena-
tion without license from Carter.

February 25th, 1767, William Musgrove took the lot in
question for three lives, as appears by a memorandum in
the hand-writing of Fames Lane, of that date, signed by
him. Musgrove dying in December, 1777, application was
made by Nathaniel Smith, his administrator, for a lease pur-
suant to that memorandum. Robert Carter made the follow-
ing endorsement on Lane’s certificate: ¢ Joun Musgrove,
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« No. 1. No. 4. 7. Lane’s certificate good.” By this en-

~ dorsement it was probably meant, that the lease promised to
William Musgrove, now dead, should be made to his eldest
son, Fohn Musgrove, to whom Mr. Carter appears to have
thought the right to the lease descended as Aeir to his fa-
ther, for the lives of the said Joun Musgrove and Valendar
DMusgrove ; William, the third person whose name was to
have been inserted in the lease, being now dead. No lease,

" however, appears to have been made, nor any further ap-
plication to Mr. Curter on the subject. In this state mat-
ters remained until 4ugust 14th, 1789, when upon a com-
promise of a suit brought by Charles Carter for the above
estate, Robert Carter made him a deed for one moiety, in-
cluding the lot in question. - Smith, in behalf of William
Musgrove’s estate, appears to have paid the rents regularly
to Robert Carter’s agent ; the last receipt bearing date in
August, 1790.

Joun Musgrove having come of age, sold thelot inques-
tion to Roberts, the complainant in Chancery, and executed
a deed, September 23d, 1791 ; Nathaniel Smith ¢ atthe time
¢ of the sale having given him all the information he pos-
¢ sessed relative to the title.” JOHN Musgrove's deed to
Roberts (which does not. appear to have been recorded)
recites the title to the lease in William Musgrove as above,
and that the same by his death fell to Jous, as his son and
heir. This deed bears date about two years before a third
writ of elegit, hereafter mentioned, was levied upon the lot
in question ; though the first writ was levied about the time
of the deed. _ "

.August the 11th, 1791, Mr. Pendleton being about to levy
an elegit on this estate, constituted Thomas Pollard his agent
to superintend the levying of the same ; with full powers,
and directions to receive the attornment of the tenants to
him, and to receive and give acquittances for their rents,
as they should from time to time become due: engaging
to confirm whatsoever he should do in the premises. Two
writs of elegit-were executed in September, 1791; and in
September, 1793, a third was executed, which included the
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lot in question, then occupied by the complainant in Chan-
cery, Roberts. Pollard states in his deposition that he re-
ceived the rents from the several tenants (making no ex-
ception) for the years 1791, 1792, 1793, and 1794; Mr,
Pendleton, in his letter of February 6th, 1794, requesting
him to continue receiving the rents until a proposition
made by Charles Carter to him, to sell as much of the
land as would pay off his debts, should be completed.
December 18, 1794, Foseph Fones the appellant, having
full notice of the three elegits, purchased the whole estate
of Charles Carter, subject to the same ; and on the 31st of
Murch, 1795, Mr., Fones, for the consideration of 1,240/
obtained from Mr, Pendleton a release of his claim, under
the several writs of elegie.  In Charles Carter’s deed there
is a covenant that the estate is free and clear of all incum-
brances made by him except these elegits.

It is expressly charged in the bill, and put in issue, that
Mr. fones, before his purchase, went over the lands ; knew
that the complainant was in possession of the lot; often

. conversed with him about the estate, knowing him to be a

tenant therein ; had heard of the claims set up by the te-
nants ; and he is expressly interrogated, what he knew or
what he had heard of ‘the claim and possession of the com-
plainant before his purchase from Charles Carter. To these
charges and interrogatories he pointedly answers that he
is a stranger to the transactions between Robert and Charles
Carter, previous to his purchase ; that he does not recollect
that Charles Carter consulted with him, or made any other
communication respecting his claim or title to the lands,
than might have been ‘made to any indifferent person ; that
(with respect to what he had heard or been informed re-
specting the tenants’ right before he purchased) he had al-
ways understood from Charles Carter that after /e acquired
a title to the land, Ae found some of the tenants had no
leases, or other pretence to continue on the land, than that
of promises, as they said, from Robert Carter, or his col-
lectors ; and, wanting the land to cultivate himself, he de-
manded possession, but they refused to yield it, under pre>
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text of promises from Robert Carter, or his agents; and ~ Aeurr,
that he should have proceeded to eject them, but from a \,"fﬁ”;,
eonviction that he should soon be compelled to part with J°“v‘;:;i;'°'
the land. He also states, that, after the purchase made by

himself, he visited the tenants, and requested inforination
on what terms they held their tenements : when he disco-
‘vered that the complainant had no lease for the lot in ques-
tion, or produced none to him ; that to ascertain the faet, he
examined the records of Loudon and Fairfux Counties, and
eould find none ; that finding several other tenements in the
same situation, he informed those tenants that unless they
would give up their lots, or come upon terms with him for rent-
ing them, he would have ejectments served to obtain the
possession, which the complainant refused to do, relying
" on his right to hold the fand, on a promise from Robert Cur-
ter, or some agent or collector of his. - And that he was
unacquainted with the terms on which the tenants re-
spectively held their tenements, until after he purchased the
lands and the above investigation took place. The Chan-
cellor perpetuated the injunction and directed that a lease
should be made for the lot in question ; from which decree
Fones appealed to this Court.

V.
Roberts.,

e

[This cause having been argued before the period when
the present reporters commenced the publication of the de=
cisions of the Supreme Court of Appeals, the arguments of
counsel are of course omitted.] '

Tuesday, April 25, 1809. Judge Tucker (after sta-
ting the case as above) proceeded :

That joun Musgrove, the son of William, (or Smith his
administrator,) had an equitable title to a lease from Ro-
Gert Carter, for the lives of himself and Valendar Mus-
grove, is, I think, fully proved, by the answer of *Robert Car-
ter, the deposition of Nathaniel Smith, and that of Benju-
min Dawson ; and that, until Fanuary, 1788, when Fohn
Miesgrove came of age, no laches is imputable to him, for
not taking some steps to procure a legal title to such a term..
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But, from that period it is imputable to him ; for in agree,
ments of this nature, both parties are agents. It was there-
fore equally incumbent upon ¥ohn Musgrove to demand a
lease, as upon Robert Carter to tender one. Eighteen

- months elapsed before Charles Carter became the purcha-

ser ; and in all that time, nothing was done by Musgrove to-
wards obtaining a lease. He does not even appear to have
given Charles Carter notice of his claim. But in Septem-
ber, 1791, three years and a half after he became of age, and
two years after Charles Carter had purchased the land, with-
out any communication with, or license from him, he sells
the lot to the complainant Roberts, puts him in possession,
and makes him a deed, which is found among the exhibits;
recites the nature of Musgrove’s claim; and must have
given the complainants full notice, if such notice had not
also been.proved by Nathaniel Smith in his first deposition.
Roberts then was a purchaser with full notice of the nature
of Musgrove’s title. Now, although Musgrove had an in.
dubitable claim upon Robert Carter for a lease, when he
came of age to demand it; it was a mere equitable title
that he had to one, and that subject to all the covenants and
conditions which it was mutually understood between Wil-
liam Musgrove, the father, and Lane, the agent of Robert
Carter,were usually inserted in the leases which he granted. |
Among these was a covenant or condition against alienation
without license, by which condition, Wiliiam Musgrove and
after his death ¥oAn his son, were equally bound in equity
as Robert Carter was to grant the lease for the three lives.
Roberts had, or must be presumed to have had, full no-
tice of all this when he bought the lot and took an as-
signment of Fohn's right. fohn DMusgrove therein en-
gages to give every assistance in his power to Roberts, to-
wards obiaining a lease. Why did not Roberts apply to
Charles Caster for a lease, during the two years that inter-
vened between his taking this assignment, and the levying
the elegit upon the lands 2 And why did he not apply or
make known his claim, either to Charles Carter, or Mr,
Pendletan, for eighteenmonths after ; and before Mr. Fones
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had become a purchaser from Carter; and a still longer
period before he purchased the right of the tenant by ele-
git? Lastly ; why did he not shew the deed of assign-
ment {from Musgrove to Mr. Fones, when requested to com-
municate his title ? but, on the contrary, why did he stu-
diously and mysteriously conceal it? Was it that he might
drive him to bring an ejectment, and when he had got a
judgment against him for his lands, conjure up this dor-
mant equity, the evidence of which had slept for near

twenty years, for the purpose of saddling him with the.

whole expense of a suit at law, and another in equity ?
This wilful concealment on his part, in my opinion, ought
not to operate to his advantage, and to the vexation, delay,
and injur); of a person pursuing his legal rights, without
knowledge of this dormant equity, and without the possi-
bility of discovering it by his own researches and exertions.
No fraud, collusicn, neglect, or other fault whatsoever, is
imputable to Mr. Fones in the whole wrunsaction ; yet, (if
I understand the course of the Court of Chancery, though
not expressed or even noticed in the decree,) may he be
condemned to pay the costs of both suits. The rule ca-
veat emptor, applies to Jegal, not to latent, and much less to
wilfully concealed, equitable rights.(a) Had the complain.
ant made known the nature of his claim to the defendant,
when he desired it, and proposed to come upon terms, all
the trouble, expense, and delay, which have ensued from
his refusal would probably have been avoided. Having de-
fended his title at law, instead of acceding to so reasonable a
proposal, or at once bringing his bill for a lease, I conceive
that he is not entitled at this day to the ald of a Court of
Equity ; his own conduct throughout being a violation - of
its rules. ‘

But this is not the only ground on which I think Roberts
not entitled to the aid of a Court of Equity. Being the pur-
chaser of an equitable title only, with full, or, at least,
strong presumptive notice, that the tenant was restrained

from alienation without license, No equivocal act of a
Vor. HE 3 K
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BT T e BTN

442 Supreme Court of H]Jpeak.

Af;ﬁ;,”’ fair purchaser, for a valuable consideration, of the fee-sim-
o~~~ Dle estate, not having notice of the nature of his title, ought
Jones’s de-_ to have any effect upon his case, unless it shall appear to the
"% satisfaction of the Court that such act could not have been
_]?_ﬂ’_e_lf}__ done diverso intuitu from that which is contended for. The
acceptance of rent from the alience, or assignee of a tenant

who is restrained from alienation without license, is one of

those equivocal acts, which may, or may not, amount 10 a
recognition of his title, and a waiver of the forfeiture, ac-

cording to circumstances. Roberts purchased at the very

time that Mr. Pendleton sued out his first and second writs

of elegit, and though neither of these writs were levied upon

the lot in question, it no where appears that he ever paid

any rent to Charles Garter, nor indeed to Mr. Pendleton ;

all the receipts taken, up to the 21st of February, 1795,

which was after Fones’s purchase fraom Charles Carter, be-

ing in the name of Nathaniel Smith, who, as administrator

of William Musgrove, had paid the rent for the space of

nearly one and twenty years before ; the first receipt to him

bearing date March 13th, 1774. The acceptance of rent

by Mr. Fones himself (as stated in the bill itself, and there-

fore need not be proved on his part) was on a condition

(@) See that it should not affect his title.(a) The presumption that
Coup- 25 the rent was accepted Jrom Roberts, with a_full notice of the
nature of his title, is thus completely done away;

and having gained a possession contrary to the equita;

ble condition annexed to Musgrove’s title, of which he

must be presumed to have had full notice, he is to be re-

garded as a mere tenant at suffcrance, or, at most, as tenant

at will.  In neither of these characters would he have any
pretensions to a lease from the appellant.  But his posses-

sion has been relied on, as suficient notice to the purchaser,

that he must take the land with peril in equity of every

right which the holder can assert against the scller. To

this itis enough to answer, that every person who occupies

the land of another as tenant, is in law a tenant at will, unless

he can shew a lease of his lands, whereby his term is ren.’

dered certain. I have already shewn that the purchaser
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made every inquiry and scrutiny which a knowledge of that
possession would have led to. And to me it appears that
Roberts’s equity, be it what it might, would have been, and
was, destroved by his subsequent conduct to the appellant,
for the reasons already mentioned. .

A further reason why Roberts appears to me not to be
_entitled to the aid of a. Court of Equity, arises from this
circamstance. If he was entitled to a lease at all, it was
such a one as the Chancellor has directed to be made, with
covenants, as in Robert Carter’s lease to Henry Taylor. 1

. have before said that fohn Musgrove, and, I will npw add,
all who claim under him, were in equity equally bound by
the terms and covenants which were to have been con-
tained in the lease, as they would have been at law, if the
lease had been executed by both parties and recorded.
Among the covenants contained in Taylor’s lease, one was
that the lessee should, within three years from the date of
the lease, build thercon a good dwelling-house, of
certain dimensions, another house of certain dimen-
siops, as good as common tobacco-houses, and plant
fifty apple-trees, and fifty peach-trees, inclose the same with
a lawful fence, and at @l times during the term, well and
sufficiently maintain and keep all and singular the mes-
suages, buildings, and fences, &c. in good and sufficient re-
pair. Another covenant is, that the tenant should not, with.
out license in writing, work more than four labouring hands ;
nor commit or suffer any waste; nor scll or dispose of the
premises without license ; nor suffer any of the wood or
timber thereon to be disposed of otherwise than for the
building fences, and necessary uses of the plantation ; and
finally, that in case of breach or failure of any part of the
above covenants, the lessor, his heirs and assigné, might re,
enter, and hold the land, as if that deed had never been
made.

Equitv considering that to be done which ought to have
been done, will refer the commencement of the lease to
the time when Robert Carter made the promise to Smith,
to grant a lease to Fohn Musgrove, for the two remaining
lives.. Although it should be contended that the infancy of
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Fohn Musgrove should protect him from forfeiture, on ac-
count of the non-performance of the covenants on his part ;
yet his infancy expired, as I have before noticed, in ¥a-
nuary, 1788. From that period his infancy could be no

protection : Roberts purchased in September, 1791, three

years and a half after Fohn Musgrove came of age, six

months after the time when the improvements ought to have

been made, supposing Fohn Musgrove’s lease to have been
dated the day hc came of age. ‘T'wo years and a half more
elapseﬂ before Fones’s purchase from Charles Carter and
from Mg. Pendieton was finally completed. In his answer,

\\\\

by way of defensive allegation, and as a reason why he ’

should not be compelled to make a lease according to' the
prayer of the bill, he states, ¢ that there are no”improve-
“ ments on the lot in dispute, such as required by the leases,
“and the land is very much cleared, and abused.” The fact
thus put in issue by the answer goes to-a full denial of the
plaintiff’s equity. The depositions of ¥ohn Taylor, Na-
thaniél Smith, Thomas Poliard, and Daniel Ficklin, esta-
blish the fact beyond the poésibility of doubt, there being
no conflicting testimony with respect to it. The latter
mentions, * that he once saw Koberts setting up a large
“kiln of wood for coals, which have since been burnt
“ and carried away, and believes "he saw another.” This
was not merely permissive, but wilful waste. It is a prin-
ciple in equity, that he who demands the execution of an
agreement ought to shew that there has been no default in
him, in performing all that was'to be done on his part. -For,
if either he will not, or, through his negligence, cannot, per-
form the wholeon his side, he hasnotitle in equity, to the per-
formance of the other party ; since such performance could
pot be mutual ; nor will gquity decree aspecific performance,
in his favour, especially if circumstances are altered.(a) To
say nothing of the non-performance of the covenants re-
specting buildings, orchards, and Keeping the premises in
repair, what compensation can Roberts now make for the
waste and destruction which it is thus proved he has com-
mitted 2 Will equity decree in favour of a party whe

.
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lee against a judgment at law, which, for "aught that ap- —0nu . .

pears to the contrary, the appellant might have been enti-
tled to, though Robert Carter, Charles Carter, or Edmund
Pendleton had sealed the lease which the Court of Chancery
have directed the appellant to execute ; I think not, and
for all these reasons am for reversing the decree, and dis-
solving the injunction, &c.

Judge Roaxe. This case, considered independently of
any unauthorised acts of commission or omission, in rela-
tion to.the promises, on the part of the appellee, or those
under whom he claims, and supposing the legal title acquired

i by Mr. Fones, to be out of the case, would be very strong
in favour of the appellee. I should, in that view, probably
get over the objection that the particulars of the title of the
appellani are not set out and deduced in the bill ; nor should
I have much doubt but that the case of the appellee (taking
Taylor’s lease as a model, and founding a construction
upon the whole instrument) would justify the title and entry
of William Musgrove’s heir, from whom the appellant claims.
The case, however, as it is, and considered in relation te
Fones, lies within a narrow compass, and I shall not, there-
fore, enter particularly upon the above topics,

It cannot be doubted but that Musgrove’s lease, had it
been obtained, would have contained stipulations on his part
for the building and repairs of houses, and the planting of
orchards ; as also for the keeping a lmited number of
hands on the premises, and against the destruction and car-
rying away of timber, &c. Considered as a lease for /ves,
which might at any time expire, the former stipulations
ought to have been forthwith performed, else there might

. have been no houses nor orchards on the premises for the
next tenant, and thus a beneficial lease  to others might
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have been prevented ; and the covenants of the latter class,
if broken, inflicted a lasting damage upon the inheritance.

On the testimony, none of these stipulations have been
complied with, and yet the appellee has to contend against
a legal title. It is supposed that a cause of lorfeiture in the
premises, incurred by those under whom Koberts claims, and
not waived by some act of Fones, or those under whom he
claims, would bind Roberts, as much as one committed by
himself, and in the time of the present appellant. But it
is shewn in evidence, in addition, that there is not only a
neglect to build, and plant orchards, and keep them in
repair, by Roberts, after Fones’s title accrued, and up to the
present time, but also that Roberzs himself burnt coal and
carried it off the premises.  This (to say nothing of the in-
Juries committed on the land by extensive clearings) was
long after any of those acts of Robert Carter or Charles Car-
ter which have been relied upon to import a waiver of the
forfeitures. There is nothing, after this, which can be set
up as having that effect, but the receipt of rent by FPendle-
tor’s agent.  As for such acceptance on the part of Fones,
he expressly denies that he ever received any after the pur-
chase from Carter : the only question on this ground then,
1s, whether the receipt of rent by Pollurd for E. Pendleton,
of 21st of February, 1795, (or, mdeed 'my other receipt for
rent,) could have that effect.

It is here to be remarked, that, by Taylor’s lease, the
rent was to be paid at the house of the lessor in Westmore-
land County : and can it be reasonably inferred that the
lessor 4new of breaches of covenants committed, perhaps,
two hundred miles off, or that he meant to release them ?
Certainly not. The case of Doe, ex dem. Cheny, v. Batten,(a)
shews us that the question always is, quo animo the rent
was received, and what was the real intention of both par-
ties. To say that this acceptance amounted to waiver of
the forfeiture incurred by non-performance of the cove-
nants, which were to be performed on the land, would
amount to a release of such covenapts in al/ cases, unless
indeed the lessor had changed his stipulation as to the place

@
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of receiving the rents, and agreed to receive them on the
premiseé, or had bound himself to keep an agent on or near
the premises ; neither of which he has done, or was bound
to do, in this case.

* On the ground, then, that the mere acceptance of rent has

"mot the effect of waiver in the case before us ; that the ap-
pellant has got the law on his side by the recovery in ¢ject-
ment ; and that the appellee, or those under whom he
claims, have committed material wrong and injury, in rela-
tion, as well to the temporary, as the permanent interests
of the inheritance, I am of opinion, that the appellee is not
entitled to arrest the legal title of the appellant, and that the
decree should be reversed and bill dismissed.

" Judge FLeming. There being ajudgment at law against
the appellee for the land in controversy, he comes into a
Court of Equity for relief, in which he states his equitable
title to the premises to be, that in February, 1767, Fames
Lane, the agent of Robert Carter, then proprietor of the
land, gave to William Musgrove, under whom the appellee
elaims, a written promise that he should have the lotin
question for three lives, and put him in possession : that
about the year 1779 or 1780, (William HMusgrove being then
dead,) Robert Carter prorhi‘sed Nuathaniel Smith, the admi--
nistrator of Musgrove, and guardian to his children, to make
a lease, conformably to the paper signed by Lane, and send
it up ; which paper was left with the said Kobert Carter, for
that purpose ; but a lease was never made : that afterwards

Robert Carter conveyed the land, by a deed of compromise, -

to Charles Carter,who sold and conveyed it to Foseph Fones,
the appellant. The most favourable situation in which
Roberts can expect to be put, is, that he stand in the place
of Musgrove, and Mr. Yones in the place of Robert Carter ;
and that a lease should have been made by the latter im-
mediately after the written promise of Lane, or in the year
1779 or 1780, when Smith, the administrator of Musgrove,
and guardian of his children, applied for one, We are next
to inquire what kind of a lease he had a right to expect,

and the only guide we have on the subject is a copy of a

o
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lease from Robert Carter to Henry Taylor, another tenant )
on the'land, dated the 16th of October, 1755, referred to in
_the decree, and spread upon the record, in which there are
~ several important covenants to be performed- by the tenant,
as have been stated by one of the judges who has preceded

- me, It is presumed that neither Musgrcme, nor those who
- claim underhim, had any just pretensions to alease on terms

.more favourable than those in that above recited ; and when
the appellee came into a Court of Equity, for relief against

. a judgment at law, he should have appeared with clean
: hands and a pure front;yand shewn that he had himself done
. equity, by fulfilling the several covenants contained in the

" recited lease ; but so far was he from. having done so, that
"it is in evidence, by the testimony of four witnesses, to
 wit, Taylor, Smith, Pollard, and Ficklin, that the premises
- arein a ruinous state, that neither fruit-trees have been

planted, nor houses erected, agreeably to the covenants

 aforesaid, and that such as have been erected, were, at the

time of taking the depositions, rotting and tumbling down,
And it is moreover proved by the deposition of Ficklin, that

* the present tenant, Roberts, commltted actual waste, by‘

cutting wood,, and burning charcoal, and conveying it off
the premises.

It seems almost unnecessary to remark, that it is of the
highest importance to the proprxetors of lands, let out on
leases, and especially on long leases, that the covenants con=
tained in them; for the improvement of the lands, and for
the prevention of waste, should be strictly and f)unctually
fulfilted ; and I shall only add, that it is my opinion that
the appellee, by his unwarrantable conduct in failing to erect
the buildings; and to plam: the frmt-trees mentioned in"the
covenants ; and also in not only permitting, but actually
committing, x'aste pn. the premises, has forfeited his equita-
ble title, if any he had, and that the decree ought to be
reversed, the bill dismissed; and the appellant, or his repre-
sentatives, - (he bemg dead) allowed the <‘oeneﬁt of the
judgment at law. LT

By the whole’ Court the decree of the” Supeuor Court
of Chancery reversed, and the bill dismissed. d
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