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To Tue PUBLIC.

THE pafe,of Maze and Hamilton, with one
other, I had intended to publith in an appendix
to this volume. -But the manufcript having been
unfortunately depofited in a houfe which was
lately confumed by fire. I have great reafon to
- -apprehend that it was either burnt, or by fome

other means deftroyed.
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ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For
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39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,
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" Wicrizam. This is always done by a general order at the

" &nd of the term, and applies to all the fterling judgments of that

term without forming 4 part of every diftinét judgmient: .,
THEPRESIDENT. Upon an appeal, the order fhiould be -

" annexed to each judgment, and fhould appear in the record:

v WICKHF.J,’ then prayed a certiorari, which was awarded;
: . Noté; ‘The general order being certified,
t}xc_]ud"_rncm was dffirmed in April 1796

BRO w N & 6th¢rs’,
- czg(mg/? _ ’
The admmxﬁratrm of THOMAS BROWN dec.

r E HiS was an nppeal from the ngh Court of Chancery, in

0y

which the only queftion 'was, whether the mafter oughe
to have allowed an e in an account upon the evidence offer-,-
ed to prove it.« “The appellants who were the plaintiffs below
are the children of Samuel Brown, to whom Wemtworth was
adminiftrator. He fettled his accounts of that eftate under an
order of the County ‘Court, admitting himfelf to be a debtor to
the amount of £386: 10:1. Afier his death, his wife was
appointed his adminiftratrix, and at the. fame time, Thomas.
Brown was appointed guardian to the appellants.  After the
deathof Mys. Wentworth, §obnDay qualifiedas adminiftrator de
bonis non &c. of /thwarib whofe eftate was by a decree-of the
County Court in an armcable fuit commenced for that purpofe,
divided amongft his children, one of whom was the wife of

" Thomas Brown..On Wentwortiy’s books is an entry made by Day
in the life-time of Ars. W entworth the adminiftratrix, charging

Thomas Brown.with £ 386: 9: 1, paid him as guardian of the
plaintifls on account of Wentworth’s eftate, Day is dead, and.,
his hand writing proved. Thomas Brown on his day book debzt:
himfelf with £ 155: 9: 1, received by him on account of his
wards. But tho’ all other entries from this day book are pofted
on his ledger, the fum of [ 155: 9: 1, is not carried to
account there. It appears that an order was made by the Coun-
ty Court, dire®ing a fummons to ifue to the faid T homas Brown,
to festle his guardianfhip accounts, but nothmg farther was ever
done

A
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done in the bufinefs. The defendant’s exceptions to_ theumats
“ter’s report which allowed this fum of £386: 10! 1, to thede«
" bit of Thomas Brown’s eftate, -with interelt thereon from 1708'
when the credit was entered by Day being fuftained by the Higli
Coutirt of Chancery, " an appeal was pmyed frum the” dccrcc
founded thereon to this coure,”™  *°
Roworp for the appellam. Day, if living would hive been
‘a good “witnefs at the time he madéthe ently, and his evidence
is not deftroyed by his afterivards becoming the admintftracors
But if [ am wrong in this, the law is well fettled, thac if a
witnels were once competent, and afterwards becomes intereft=
ed, his hand writing may be proved. In this cafe, the
hand wr iting of Day being eftablithed, his entry ought to have
been confidered a3 ‘evidence. Beﬁles, it Broivn, whf’n fum-
moned to fettle his accounts had done fo, there would have
been no necefficy of reforting to'this evidence, and confequents
ly flighter proof fhould be received to charge him. . .
MARSHALL. The rule is, that the beft evidende which’ zhe
nature of the m/eul {l admit fhall be required, and not gs Mr.,
Roneld tuppotes’, “the Le"c ‘svidence which® it iis'in “the power af
ibe,par.,’ to produce.  'T'his cafe from its.nature ad*mts of cona )
clufive feﬁimony © Pentworth, it is° aumméd, &yce - had this’
moitey in his hands j—=it s coxltended that he is dxfcharged of ity
antd'that Brown 15 charée.lee becaule he whs appointed the guardi=’
an, dnd in lVentuartb s books an entry was made by de, of*
the mohey being paid over to Brown. - Now this:is a cale wherc.
Wentworth mxvhr and as a prudent man® otight to*have taken 2
re»expt, and tluret’Ore the entry is not the beﬁ evidence which.
the nature of the cafe would have admitted! ' Wentwaorth him--
felf could not have been examined as a witnefs to difcharge him-
felf-and to charge anothér:  Can his entry then®be admitted, -
or is-the cafe ﬂronwer, ‘becaufe the entry is made'by Day? The
evidence of his hand writing proves only that he made the en-
try, -but it does not, eftablilh the fack to which the' entry relates. .
As to Brown's mifcondut in not fettlirig “up his guardianthip™
accounts; he might have been punithed for not doing fo, butc:
it does ot authorife the eftablifhment of a principle as to him,
which is repugnant to the rules ofev1Jencc when appued to gew
neral cafes.
RowoLp in reolv I do not contcnd that the entry of the
party himfelf would be évidence; but it is fufficient if made by
a th|rd perfon, and his hand writing proved. It is like the cafe

a book keeper, whofe hand writing may be proved after hxs
' death,’
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ath, to eftablifh entrics, with which pe.;.a;s he was Limfelf
lly unacquainted,
"HE COURT delivered the following opinion and decree
viz. ¢ The courtis of opinion, that the exuibits ftaied in the re-
‘ cord are not only corroborative of the entry made in -
¢ uartb' books by Féhn Day, the clerk; or agtm of Muaj
¢ f¥emtwerth the ac mum’(ramx, but are abuncantly fufficieur
“ jadependent of that entry, to charge Thomas Srown with the
“whole £ 386 :10: I. ‘The demand againft Hentwerth’s of
¢ tate was afcertained by his adminiffranicn dccouat Culy feta
4 tied and recorded, f_o as not to admit of doubt or litigation:
& Thonas Brown Lh“ fame - day, on which admin {hatmn of that
“ eitate was obtaine!; is appointed guaidian to  Samuel
¥ Brown’s children thh a view, it would feem, to the receiv-
‘“ ing of this money before that effate was divided: Tlere ap-
{ pears to have been {o little doubt of the perfonal eftate (of
‘¢ which there is no account) being {ufficient to pay this, and
all cther demands, that B own himfelf who marrieda daugh-
er of Hentwerth, with the hufbands of the c:he..;, immedie
atfly commenced an arhicable fuit in €hancery to have a di-
vifion of the lands and flaves: an otder for {uch divifion is
accordingtly made and carried int oexe"unon, corhprehending
« 17 flaves, which at their flated value, amounted to much
 more than this demand, of Samuél Brﬁz..m s orphans, and were
t Jiable thereto if the perfonal eftate were not fufficient; Hence
‘< it appears that this money either was xecenved by bhsmas
¢ Brown the guardian, or he was gmltv cfif grof~ mevle& of du~
' ty, either of which would be a proper ground for charging
t him therewith. * ‘That he did.receive it; is highly prefum.xble
% from the circumftances before ’htec, and from “that of his
 having entered in his memorancim’ book;wthe receipt of fo
‘¢ confiderable a part as £ 15§:9 : 6, without having returned
* an account thereof to court as his duty requiréd; or even car-
4 rying it to account in his own books, either to the credit of
 a general account with Samuel Brewn’s eftate; or to the cres
t dit of each individual child, althcugh fuch accounts appear to be
 open on his bocks, and a}t}'ough it is flated that he had
 pofted from the memorandum book al} other entriés made at
*¢ the fame time. T'hat therefore his eftate ought to be charged
¢ with the whole £ 386:10: 1, as received in May 1768, ac-
 countable to each child for one third thereof, with intereft,
« But fince the accounts of difbutfements for their maintain-
* ance, appear to be inadequate to that purpofey and probably de<
14 ¢ feltive;
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¢« feltive, and the intereft of the momey a very moderate allow-
YCance, thecourt is of opinion that the intereft with each child
¢ fhall commence from the time when he or the attained the age
& of 21 years or married, till which pzriod the intereft fhall be
¢ fet againft the maintainance, and all the accounts of his dil-
<« burfements for the latter difcarded, unlefs the plaintiffs can
¢ make it appear before the commiffioner, that they derived
¢ part of their maintainance from fome other fource than from
¢ their faid guardian, in which cafe the charge of intereft is to
« be made againft him, and hé to be allowed his accounts for
<« maintainance. T he decree is reverfed with cofts, and the
¢ caufe to be remanded to have the accounts reformed, and
¢ 3 final decree made according to' the principles of this de-
& eree,” )

BENNE T,
against
THE COMMONWEALTH.

HIS was an appeal from a judgment of the Diftri&t Coutt

8 of Dumfries, quathing an inquifition taken between the
Commonwealth and the appellant, which found ¢ that the ap-
pellant was a Britifb fubjec?; that he had fince the peace of 1783
fold the land in queftiosi to citizens of this country; and that
the Comiionwealth hath.fio right to the fame by way of efcheat
or otherwife.”  This. inquifitioh was figned by 17 jurors.

_ The only queftiosi in the caule was; whether the jury might
be compofed of a greater number than twelve?
Leke for the appellant, cited 3 Blac. Com. 258— Finche’s law
323, 4, 5, to thew that in inquefts of this fort, nodeterminate
" number was required. That it might confiit of twelve, or
wmore, or lefs.
* RoanEg, J.==The quotations ftom the 3 Blac. Com. 258 aré
completely decifive, that no determinate number of jurors is
vequifite in queftions of this kind by the Englith law, and no
i of our Affembly ptior to the year 1794, hasaltéred the com-
faon law in this particular. '
~ The'd& of 1794, to ameénd the a& concerning efcheators,
after premifing that a contrariety of opinions had prevailed as tg
the conftrultion of the a& of 1792, goeson tolimit the number
of





