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To Tue PUBLIC.

THE pafe,of Maze and Hamilton, with one
other, I had intended to publith in an appendix
to this volume. -But the manufcript having been
unfortunately depofited in a houfe which was
lately confumed by fire. I have great reafon to
- -apprehend that it was either burnt, or by fome

other means deftroyed.
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ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For
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——
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39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,
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BUL*FI\TGTON

: ;?’:E-“zﬂb was-an-appeal from-the Fligh-Court :
y ) firmimy decree of th: County Court of [m .).rr,
‘wherein the’ anmxlfm. was plainaft, . T he cale was as xl'mv‘
Peter Ppters in the vear 1753, obtained from the Lord Prop; i-
bigr nft Norl‘wrn Neck, 4 watrant to furvey a tract of - lani
Avithin that’ Diftriét, whxm h/ his dire&ion was furvevel for n
certain Frederich D’zro./ an indentad fervant of the faid Peh’f'
but by the miftike of the faid furveyor, (3sthebill chadges,) hv,,-
was called Vzregm(lmﬂml of Unrod. Mo pu.mt was n.'t‘.med
fo**l the Fr prieq inthe life-time of .U'van; who dicd many
Years agn, leavin’s a fon fam then an intant, who was h/
‘his mothcr {ent mto I"emzj fvaniq, and there bound out an ap:
‘prentice; We refided in that ttatg .xlvn)s afterwards, and .ox)l'
hm right to Euj,w.afz in 1770. .
‘7002-/9:1 made afy eftry with the f'Jrvn"m, for 219 acren, part
of fthis land, under the.aét of 1783, and having obtained a pa-
ent from the Regifter’s offize in 1589, b mm‘nt':‘.n cjedtment
azainlt Buffington, and'recovered a.judgment. Thzpraverofthe
bill was for an injunction, and for a conveyance, bom oi’whtcl
were dzcreed by the County Courr, from which anappeal was
grart d to the High Court of (,1a,.ce1v. That court bunrr of
opinion, that the eq.uu]b e right of the appeilez to the !an'i i
controver(y, derived to himi from the heir at law of the perfon
“for whom the land’ had besn furveyed, was preferved-by the
"28s of 1786, 1783 and 17go, and conlequently was not (uhje@
to the eniry andJécation’of thé appeilant which ‘was pofterior
to the furvey, afirmed the decree of the Lounty (,ourt from
which an appeal was prayed to this court,
LEz for the appeliant, Whether in aeafe like the pref'en.,
a Cdurtof E qulty will interfere, and La»}\‘ from Feknjein his les
zal title-is an important queftion, The decree feems bottomed
upon an opinion, that the equitable right ofBuﬁ“ﬂgtan was re-
v1ved and preferved by the at of ATPmny pafled in 1/86 Che
3, and the fu‘){'equent act continuing the operation “of that”
}aw. But before 1 confider the operation of thofe laws, [ will
nr:mxﬂ. fo'n.. objeé’twns againit the mterf»reme of the Court of

: - C anc.r}. .
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OoF THE YEAR~ 1795, 517

Chancery.  In the fir®? plhce, the warrant has notbeen f com-
»pi ad with as to entirle the p“rv‘" to claim a grant,  The war
rant was to {urvey 300 acies of land, infteal of which, aplat
for 430 acres was returned. Though this objection would have
cen done away, had frd ngfm mq"" a grart, it is now in
full force \vh"rc an application is made to this court to compel
a conveyaace, |\ The warrant wes not purfued 1n another in-
i..:v‘e, the | length and breadgh of the tract as delineated in the,
plat, o not bear that propartion to each other, which the war- -
rant re;poired, - Meither are the ramacs of the chain carriers in-
ferted ‘in tae furvey.  Thaelz ohje&lions, when confidered toge-
-ther with the negled of Unrad and }"‘"[jx'r"'tﬂfa" in not perfelling
this dormans tite, “are fufficient to deprive the appe Hee of the
aid of a'( Court of Lqu'tv {t may an[o be ferioufly quc(honvd
x-"x ther /tmf‘m(l in whelz name the {lurvey was made, is the
fame perfon s Unrad, wad if fo, thereis an outflanding title in
L"re/l which };’u'marl could not transfer'to hu?ingtov. .
lm-ne now to cenipler the alls of Atlembly.. Tuae firlk
which pafled upon this fubjelt was in 1785, Lh. a7. The
4th f'eu.z:).l, after’ reciting, that fince the death of the
l ropricior of the Northern Ne' k, no m_odf- had been adepted to
nablz peyfons having made entries before or fince his death to ob-
‘min m'e“ for the fan‘e, declares, ¢ that whereany lurveys nave
¢ been herstofore made, or hereafter fhall be made under enw
< tries male in the lifz of the (id Fropricior, or under entries
“ male with the furveyer of any coumy, unJer the alt of Afl-
e .»mNy aforefaid,* and which have been returned to the faid
& Proprictary office, or thall hereafier be ret u.ned to the Regif-
Y tev's office, the Repifter fhall make out grants tlmrerm, to
bear teite under the hand of the Governor and the feal of this
Comihonwealth, inthe zme manner ds is by law direted in
¢ cafes of other unappropriated Jands; and the furveyors with
" swhom fuch entties have becn made, are hereby directed and
foem; )owc*czl to proceed to furvey and record ¢ the’ (dnk, and t
* omake return of fuch im\evs to the Regifter’s office, in the
f fame mann er, and within the fame time as is or fhail be . di-
&« recred in cafes of warrants iftved for other unappropriated
lands’ within this Commonwealth, and tlwrm'pon grants
¢ fhall iffie in the manner herein before dire&el.”
This law is tobe conftrued either in ageneral or inareftraine]
fenfe. I contend for the latzer, becaufc of theinconvenience which
would
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would arifs, ifit were confidéred as intended to fet up obfolete claims
not carried into grant, and which were forfeited by the rules of
the Proprictor’s office; but more efpecially, in cafes, where
fuch claims would by relation, deftroy pofterior grants. The
Inconvenience, which the preamble of that law flates, is, that
by the death of lerd Fairfax, many perfons who had made fur-
veys' upon warrants iffued from the Proprietsr’s office, could
not obtain grants, The intention of the legiflature- wastopros -

—vide atémedy, not for thofe who had forfeited their titlés by a
non-compliance with the rules of the office, but for thofe, who

. by the death of brd Fairfax, had been prevented. from obtain-
ing grants, upon eniries made with the furveyors, under the
adt of 1782, Ch. 33, § 3, whichenafls, ¢ that all entries made
¢ with the furveyors of the counties within' the Northern Neck,
¢ and returned to the ofiice, formerly kept by the faid 7 homas
¢ Lord Faivfax, fhall be held, deemed and taken as good and
< valid in law as thole heretofore made under the direction of
¢ the faid Thomas Lord Fairfax, until fome mode fhall be taken
“wp and adopted by the General Aflumbly concerning the ter-
“ ritory of thz Northern Neck.,” . The 2& of .1786, Ch. 3,
relates entirely to Yurveys thereafter to be returned, The
words of the law aré, ¢ that. the owners of entries for
$lands within the Diftri& of the Northern Neck regularly
*“ made before the 17th day of October in the year of our lord
1785, Ml proceed to furvey the fame, which furveys, to-
¢ gether with thofe 2a]ready made upon like entries, fhall be re-

" ¢ turned into the regifter’s office, on or before the 1ft day of
"« O&ober 1588, and on failure,- fuch entries are hereby de-
< clared void, and the lands liable to be ‘located in the fame-
“ manner, as other unappropriated lands. within the faid Dif-
“en&” )

If the fegiflature intended to give validity to claims which
‘had been forfeited and entirely gone, fo as to do away pofterior
rights fairly and legally acquired, 1 fhould queftion very much
the validity of fuch a law.  But the legiflature is not to be pre-
fumed to have intended zn 2& fo fraught with iniquity, and
therefore, toavoid fuch. a conclufion, ‘the court will give to
the law the limited conftru&ion for which I contend.

» Wirriams for the appellee.—Whatever expofition the
esurt may incline to give to the different alls of Affembly, yqt
J contend that Fobzfsn can derive no right under them. The
queftion is betwesa Fchnfin, whofe titleis acquired under the le-
gillature of Virginia, and Buffington claiming under the Preprictor
' o Though

v
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Thoug‘l btd Fuirfax fhould be admitted to have pofleffed
ng}*t of availing himfelf of the fuppofed forfeiture occafioned by
uj"r;grr- s'not complvmg ‘with the rules of the office, yet as
he never did any act-evincing fuch an infention, (as by mukmg
_a grant to fome other perfon,) the argument refpecting the
forfeiture cannot avail the appellant. The legiflature could not
by any law difpote of the rights of lrd Fairfax, any more than
they could difpole of the rights of other individuale, 2nd confe-
quently; Fohnfon, not claiming under brd Fairfax, cannot fet
up a title to de(troy one derived under him, and fhill fubfiftizg.
Again, admitting a right i the legiflatire to difpofe of the pro-
perty of lrd Fairfex,. the act of 1/82, which is the fource;
from which the inceptive right of Johnfon flows, does not war-
rant the title which he now fets up. That aét, provides a
mode by which a right to the wnapgropriated lands in the Nor-
* thern Neck might be acquxrcd But the land in queftion had
been prewouﬁy appropruted by lord Feirfax, who, had a right
to wave the forfeiture if he pleafp “Indeed I do not think he
could haveavailed himfelf of it, fince Unred was zn infant at
the death of his father, and always afterwards refided out of this,
“ftate.

I admit that where the equity is equaly and one of the partiés °
has alfo the law in his favor, he fhall prevail.  Butif the legal’
title has been obtained by fraud, or, as in this cafe, by 2k ing an
advantaoe of one labouring under a legal difability; he will “hot
Kave the benefit of this advantage

'As to the idernitity -of Unred, 1 confider it to be fully cftablith=
ed by the evidence. The ohjef'hon to the variance between
the- warrant and the furvey could only be a queflion between’
“lord Fairfax and Unred, not between the appellant, who claims
iinder the ;ommanwealtb, and the appellee claiming under lkrd
Fairfax.

The conftruétion given to thealtof 1785 by Mr. Lee, feems

- to me to be a very unreafonableone.  For if the legiflature con-
fidered entrdes not Jurveged as worthy of being faved from forfei-
ture, a fortiori, they would fave titles ftill nearer a ftate of per-
fection, namely, entries then aétually furveyed:

LEE in reply. If it be true, that the appellant c0uld derive
no title under the legiflature of Virginia, the application to a
Court of Equity was unneceflary, fince he might bave effeGu-
ally defended himfelf at law » and therefore the court {hculd have
difmiffed the bills ,

“FThe
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The poffeffion of Buffngtin is by no means 4 cont Entatiof of
Utrod’s pofleflion.  He was un unauthorifed pecupant of mc
land, and beiig there he purchal ed up this obfolete claim of
Unm af"s, in order to boltter up a right ,ou.ccl n'cx'-!y m pof-
feffion. ,

FLEMI‘NG, J.—Afrer ftating the' - cafey proceeded; the ﬁrﬂf,
objeCtion made by the counfel tor the appellant, was, that the
furvey did not pmfu.. the warrant.  But [ think thcrc is no,
‘weight in this, ag the variznc€ is onl¥ in the guansizy.  1f the
and had been imperfestly deferibed, it mwn' have been fatal,

The fecond obje&xon was, that the 2t of 1485 only rc'pu’r—
ed cafes where furveys had not been madé. I am clearly uf
opiniort, that tiiisact, notwithitanding the title of it, relates as
well to entriés as ﬁ.xvey» and comprehends the prefent c.1.f..o
* Unrod (who T am fatisfied is the fame perfon as Vine gard) moft
cer tauz]y forfeited his tight to a granr, if lord l*m'j‘ux had evincl
ed an intention of availing his Rl of ity but not Im-'mg done
fo, the land is to be c'mﬁ\lc-‘ed as appropriated, and thérefore,
could not be regrunted by the Commonwealth under the a&
of 1785.

CarrivGTON, ]—-—I havie no -doubt but. that Unrod and’
Vinegard are the fame perfons, nor do [ confider the variaiice
between the wariant and lmvcy as to the cuantny, as being,
of any Co.xfcqnence' The title Ared was priof fo that of
70bn’ar, and {fnce it wids not (’eru.tcd by any : =& of lord Far-.
fav 10, taking .advantage of the forfeiture; the Tand could not be’
confidered a5 wiua bpropria ed, and -as fich fibie& fo be
granted under the a& of 1785.

THE PRESIDENT.—T feel no difficulty about the vari-
ance inthe name of Unrad, nor in the quantity of fand. Ac-)
cording to the detifion in the cale of FPickéf and Dowdall, ii:'
follo'v that the right of Unred was liabls ta /ﬂijclfult’ Ly the
atlure to apply for a grant within the time limited by chie rules,
of the office, and | by the non:pavment of the compofition and of2’
fice feed. But as rd Fairfas did nora® miahifeftin 2 an inten-,
tion-to avail himlelf of the forfeiture, -the title of Unrod r;ﬂu.
upon his. furvey wuntil 178:), and was Confirmed by that adt
which limited no'time for the paynmient of the compofition c.x‘d
fees, The ak of 1480 relates, 1(} to entries; 2dly, fo fur-

,

veys not returaed; and 3dly, lo.urvey returned, and ungrant-

ed. The % of 1788, Ch. 20, continues that of 1786, as to
entries and {Lrveys, wid compichends the thred branchds of the
hatter lawe ,
. ’ ﬁ"Lra
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Mr. LEE conténded that the conftrution of the aét of 1586
iight bé &ither extended of narrowed, and fuppoféd that thé
Jatter was moft confiftent vrith the juftice of the cafe; and thein=
tention of the legiflature, My opinion is direétly otherwife ; and
in this particular cafe; I fhould feel very little difpofed to nar«
row the conftru@ion, when 1 confider that Unred was an infant
for many yeirs after the death of his anceftor, and that he refided
during that time ‘and afterwards, out of this.ftate; It is im:
‘matcrial to decide whether the commonwealth did, of did not fuc:
¢eed to the rights of the Proprietor, in cales of iingranted lands,
Ifthe did, yef no advantage has been taken of the forfeiture by
her. 1f fhe did not fuccesd to them; thesn; the land was legally
appropriated by lord Fairfax; and confequently could not ender
© the aét of 1785 be granced toany other pérfon. ‘

- - " . Decree affitmaed:

L S 3 PR

CUR R Yy
against

s

B U R N &

HIS was an appeal from the High Court of Chancery:
The cale was as follows: In the year 1766, Burns obe
tained a warrant from the Proprietor of the Northern Neck;
ind in 1757, after the éxpiration of fix months from the date of
the warrant, hehada furvey made for 214 acres, (part of which
is the land in controvérly) which was returned to the Pros
priefer’s ofice. o K , o
In the year 1768, by thedireion of lrd Faitfax; ohe of his
furveyor’s furveyed 140 acres, (part of Burns's 214 acres,) for
Curry, vwho vas at that tinie an infant. In September 1970, 2
grant iffued to Ciirry; ‘and in the month of May preceeding,
Burns offered to pay the compofition money to Brjant Martin
the agent of the Proprietor; and demanded a grant; but Martin .
tefufed to receive the money, faying that Burns was too late;
Burns obtainéd a patent in 1788 from the Governor of the Com:
monwealth, and being in pofleflion, Cirry brought an ejeCtment
and recovered a judgment at law.  Burus filed his bill in’equis
ty in the County Court of Berkeleyy praying for an injun&iong
and for a conveyance of Curry’s legal titlez The CCoumy'
., Lours





