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DISTRICT OF VIRGINIA,

TO VI

r;

B E IT REMEMBERED, That on the fifth day of April, in the thirty-third year of
the Independence of the United States of America, WI LLIAM W. HENI N G and WILLIAM
MUNFORD, of the said district, have deposited in this office the title of a book, the right
whereof they claim as authors, in the words following, to wit:
Reports of Cases argued and determined in the Supreme Court of Appeals of Virginia:
"with Select Cases, relating chiefly to Points of Practice, decided by tileSuperior Court of
Chancery for the Riehmond District. The second edition, revised and corrected by the.
" authors. Volume I. By William W. Hening and William Munford."
IN CONFORMITY to the act of the Congress of the United States, entituled, "An act for
" the encouragement of learning, by securing the copies of maps, charts, and books, to the
" authors and proprietors of such copies, during the times therein mentioned ;" and also to
an act, entituled, "An act, supplementary to an act, entituled, an act for the encouragement
" of learning, by securing the copies of maps, charts and books, to the authors and proprie6 tors of such copies, during the times therein mentioned, and extending the benefits thereof
"to the arts ofdesign~ing, engraving and etching historical, and other prints."
WILLIAM MARSHALL,
(L. S.)
Clerk of the District of Virginia.

In the 31st Year of the Conmonwealth.
fore, he should not be respofisible for them. This Court
ought to presume, as to any other children of Jlary, that
there were none such, as the appellees took their decree,
without objecting that any were omitted in the verdict.
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Moore's
Ex'or
V.

Curia advisare vult.
Wednesday, October 15. The President delivered the
opinion of the Court, That the decree be reversed, and
the costs of the appeal be paid by the appellees; and, this
Court proceeding to make such decree as the said High
Court of Chancery ought to have pronounced, it was
further decreed, that the appellant pay to the appellee,
executor of William Aylett, the sum of 13/. 7s. (which
appears to be the difference between the amount of the
money lent, with the interest due thereon at the time when
Bernard Moore sold the slaves, and 50?. the sum for which
he sold them,) with interest from the first day of October,
1792, until payment, and the costs in the said Court of
Chancery.
0*

Avlett's
Exor and
Aylett.
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*Austin's Administratrix againstWinston's Exe-

T'ue:day,

cutrix.

October 14.

THE only point of importance, on which the Court Where a
decided, was, whether the maxim " in pari delicto potior transaction

" est conditio defendentis," that is, " where both parties between a

" are equally guilty, the defendant shall prevail," applied
this
in this case.(1)
In the opinions delivered by the Judges, the substance
of the case is so fully stated, and the decree of the High
Court of Chancery (from which this was an appeal) so
accurately given, that it would unnecessarily increase the
size of the volume to make any other statementhere.
The arguments of counsel, (Randolph, for the appellant,
and Warden, Duval, and Wickham, for the appellee,)
having turned very much on the evidence, and the au-

debtor and
his creditor,

is intended
by them both
defraud
to
crethe other
ditors of the
debtor, but
the latter,
under all the
oireumstances of the
case, is not

so culpable
as the former, it would
seem, that a
(1) See the cases of Clark v. Shee and )ohnston, CoTrp. 197. and Court of E.Browning v. Morris, ibid. 790. also, Smith v. .Bronley, cited in )Iones quity ought
not, altogev. Barkley, Doug. 696.
ther, to refuse relief to the debtor, but to apportion the relief granted to the degree of criminality in both parties, so as, on the one hand, to avoid the encouragement of fiaud,
and on the other, to prevent extortion and oppression.
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thorities cited by them, having been fully discussed by

the Judges, we conceive that the insertion of those arguments would be productive of needless repetitions, and
therefore omit them.

V.

Winston's
Ex'x.

*34

On _.onday, October 27,
opinions.

the Judges delivered their

Judge TuCKER. This case, as stated in the bill, and
as it appears from the evidence, appears to be, in substance, this :
William Winston, being bound to Chapman Austin, in a
twelve months' replevy bond, for 1981. 6s. of which about
381. had been discharged, when the bond became due,
was applied to by Austin for the balance; but not being
able to pay it, asked for some further indulgence, as he
proposed selling some lands for the purpose of discharging
all his debts ; or, if he could not sell his lands, he would
sell a part of his negroes, and discharge his debt to
Austin. Austin observed, that, if he sold his lands for
cash, they would not sell for near their value ; therefore,
he had better sell his negroes at once ; for, if he did not
sell them, they would be sold very shortly to discharge
the debts of his brother, Geddis Winston, whose security
he was, as high sheriff, and in other instances ; and that
*he also knew his brother had sold and made over all his
property to his children, and was worth nothing-and that
it was his advice to keep his land, as it was not liable for
debt, and sell a part of his negroes to discharge his just
debts, and make the rest over to his children, as his brother had done :-and finally proposed that his negroes
should be sold under an execution for his debt, in lots, so
that they might sell for little or nothing, and get some
person to buy them in for him: and that he, if Winston
thought proper, would become the purchaser, and would
make the negroes over to his children, as soon as Winston
should pay him his debt, with interest. To this overture
Winston lent a willing ear, and assented to it. It was
then agreed that Winston and his family should not let it
be known that Austin was to purchase in the negroes for
him ; but to tell every person that should make inquiry,
that his negroes would certainly be sold: that Winston, on
the day of sale, should proclaim to the people that the
sale was a fair one, and, after the sale was over, he must
apply to Austin to lend him the negroes to finish his crop,
to keep the people at large from thinking he bought in the
negroes for him. To all which Winston agreed, and directed his wife (the plaintiff in the suit below) and his

In the 31st Year of the Commonwealth.
son Edward, from whose deposition this statement is
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made, not to tell any person of their plan ; which, as far
as it depended on Winston, was carried into execution at
the sale, with the most scrupulous exactness ; with this Austin's
V.
additional circumstance, that both he and Geddis Winston,
Ad.'x
on the same day, as it would seem, that this plan was Winston's
Ex'x.
adopted, wrote to the clerk of the Court to issue the
execution upon ,Austin's judgment, which had now become final. This execution, it must be remembered, was
irrepleviable, being upon a judgment on a replevin bond.
The several depositions of Starke, the sheriff, Obadiah
Faucett, Samuel Cross, and Richard Littlepage, are in
direct confirmation of Edward Winston's; and prove unequivocally that Winston most heartily co-operated with
Austin in the proposed plan.

The sum and substance of this plan, or agreement,
was
to defraud the Commonwealth, and all the other creditors,
of Winston, except Austin, under the pretext that the sale
was a bonafide sale, made by a public officer acting under
the authority of the law, to satisfy a debt bonajide due
from Winston to Austin. Seventeen negroes were thus
sold in lots, to satisfy a debt manifestly short of 200/.
upon the face of the execution, and actually reduced at
*the time to about 160/. only. The sale amounted to
2071. 15s. and was publicly made September 20th, 1789:
and by an account stated between the parties, it appears
that three of the negroes were actually sold and conveyed
back to Winston by Austin, for the same price he gave;
and that the rest remained for a time in Winston's possession, under a pretence of hiring them till Christmas, to
finish his crop. But before that period, Winston died :
and Austin, having got the negroes, or some of them, into
his possession, and sold a part of them, this bill was
brought by the executors of Winston to redeem them, and
to have those which are more than sufficient to pay the
debt and interest returned, with an account of their profits, or their values, if the slaves themselves cannot be
had. The Chancellor decreed accordingly-and a balance
of 1,1091. 5s. 8d. being found against Austin's estate by
the commissioner's report, that report was confirmed :the bill, as to the purchasers of the slaves from Austin,
was dismissed.
I deem it unnecessary, at present, to enter any further
into the particulars of this case, as my opinion will be
founded upon this statement. If, however, that opinion
may be necessary to say something
should be overruL.d, it,
further.
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I have said that the sum and substance of the agreement
between the parties was to defraud Winston's creditors of
their just debts. Austin, it is true, proposed the fraud :
but Winston, without whose concurrence Austin's fraud
could never have taken effect, and whose creditors (and
not Austin's) were to be defrauded by the contrivance,
lent a willing ear and a ready co-operation to it. He,
therefore, in point of moral guilt, was most culpable i
for there was a moral obligation on him to pay his just
debts :-there was no such moral obligation upon Austin
to pay, though the obligation not to defraud was equally
strong upon him as upon Winston. Austin, mean time,
appears to have been a bona *fide creditor of Winston's.
From the moment that his judgment was consummate, he
had a legal lien on his lands also. The defendant could
not replevy the slaves : they were, after the execution issued, in the custody of the law, and must have been sold,
even for a tenth part of their value. Austin had a legal
right to bid for the slaves, and, the moment they were
struck out to him, the title was absolutely in him, as
against Minston, both at law and equity ; and, even against
WYinston's creditors, to the full amount of his own debt.
*The case is stronger in Austin's favour, upon these
grounds, than any private conveyance from Winston could
have made it: for what is done under the direction and

authority of the law is more obligatory than any act of a
party alone.
Now, an absolute deed between the parties, made with
intent to defraud the creditors of the grantor, would be
binding between the parties themselves, though merely
void as to creditors, by our statute of frauds and perju(a) L. V. ries.(a) Consequently, this sale, made under the authority qf the law, to satisfy a just debt, is equally binding
d. 19.or
Rev:. Code, between the parties, whatever may be the effect of the colvol. 1. c. lo. lusive agreement between them as to creditors.
p. 15.
It is a maxim at law, that where the parties are equally
culpable, or criminal, the defendant must prevail ; and in
equity, that he that hath done iniquity shall not have
equity; that is, he shall not have the aid of the Court
-when he is plaintiff: which brings both maxims to the
same point. And the maxim of the civil law, as cited 1
Fonb. 233. (Pacta qumc contra leges et constitutiones, vel
contra bonos mores sunt nullam vim habere indubitatiYuris
cst. Dig. L. 2. T. 3. 1. 6.)-The cases both at law and
equity, in support of this rule, are numerous, and are referred to, Francis' Max. 2. 1 Ponb. 138 and 223-230.
(b) 2 Pern. The case of Small v. Brackley,(b) which was a bill brought
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h a bankrupt to be relieved against a boad given to a par- ocTo'e,
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aicular creditor, who refused to sign and accept a composition for her debt, to be paid as other creditors, unless
ihe plaintiff would pay her 100/. down, and three shi,'hugs
AIIstin'q
Adm'X
in the pound over and above the composition, was finally
A v.
dismissed by the Lord Chancellor, though a decree in his vvinstonw,
favour at the Rolls.
Parsonsv. Thon pson,(a) and Gar£xX.
-forth v. JIear~n,(b) Arc both decisions upon the same
principle; viz. that Uny agreement which is contrary to Black. 322.
the true policy of law, shall not have the aid of a Court (b) , ij.-.
to enforce it at law. The case of Sir Arthur Ingrain,
cited Co. Litt. 2:34 a. seems to have furnished the rule iu
the latter: and it is there said, (I1. Bl. 331.) that Courts
of Equity, in setting aside securities supposed to be valid
at law, have gone by the same rule, as in the case of
Juxon v. Morris, those cited from Lord 1,ottiugham',
notes, (and said to be mis-rcported, 2 Ch. Cases, 42.) and
in Law v. Law.(c) Cockshott v. ,ennett,(d) was a deci- (c)3 P.Fjne.
sion at law, founded on the principle of law against the 3Y2.
(d) 2 Terntl
creditors of the part making the promissory note upon
753.
which the suit was brought.(e) *The case of Truernan v.
* S7
Fenton,(f) may be thought an authority against the course (e) Vide
of these decisions. In that case a bankrupt, after a corn- .acson v.
mission of bankruptcy sued out, in consideration of a debt Duchaire, 3
7' R 551.
due before the bankruptcy; gave a note to his creditor for and 7arkson
a part of his debt : and the Court held, the creditor was v. Lonas, 4
entitled to recover ; for the creditor did not prove his T.1. 166.
cr.p.
debt under the commission, but gave up two notes not yet (f)
due to the bankrupt, and took a note from the bankrupt, 544.
payable at a future day, for about half the sum : Here was
no fraud upon the creditors, for this creditor never did,
nor, after accepting the security, in lieu of the two notes
delivered up to be cancelled, ever could prove a debt
against the bankrupt before his bankruptcy. The case of
IVrdker v. Perhins,(g) was upon a bond in consideration of (g)3 Burr,
the parties' having agreed to live together. And Mr. 15tA. 1 1!
.Black. lcep.
Blackstone, then at the bar, argued for the plaintiff, that 517 S. C.
the setting aside such bonds was as much an encouragement to seduction in one sex, as establishing them would
be in thd other: and the same argument may be applied to
the case before us. The Court, in the case I have cited,
decided, however, in favour of the defendant ; and my (h)1 V ,
impressions concur with that decision ; which corresponds 254.
with Lord Hardwicke's, in Robinson v. Gee,(h) Priest v. (i) 2 Ve..
Parrot,(i) and, in a much harder case, 3 P. Wins. 33.()
La60.
Cases to the satie effect may be multipiicd much farthez- :
, cSt,
VOIL. I.
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"oOTos~t, oL the other hand, I am well aware, that others mzy 16
1806.
produced, where the doctrine contended for by Mr. Blck:
s tone, in the case of Walker v. Perkins, above mentioned,
Austin's,
has prevailed: but I incline to the contrary opinion, ag
Adm'
V.
thinking that all contracts founded on motives or consiWinston's derations against the policy of the common law, or
against the provisions of a statute, or against the policy
_____.
of justice, or the rules and claims of decency, or the
dictates of morality, are void both in law and equity,
and ought not to have the aid of a Court to carry them
into effect. A combination between a debtor and a particular creditor, to defeat all the other creditors of the
debtor of their executions against his estate, is one of
great moral turpitude, more especially on the part of the
debtor, although the project may have been proposed on
the part of the creditor. For the debtor is bound to do
an act towards his creditors ;-that is, to pay them their
just debts, and this, inforo conscientitr, he is bound to do
punctually, and without delay. There is no such obliga• 38 tion on the part of any other than the *debtor: a contrivance to defraud on the part of the debtor, acquires, as I
conceive, an additional degree of moral turpitude, from
this previous obligation to pay, superadding to the neglect
of a moral duty, the commission of a moral injury. But,
without pretending to balance the guilt of the parties
against each other's, both appear to me so culpable, that,
had Austin been the plaintiff, and Winston the defendant, I
should have held him as little entitled to the aid of a Court
as I now think Winston.
But, it may be said, that Austin's situation as a creditor,
with an execution in his pocket, gave him a controul over
Winston, which might have its itiluence : the law admits
nso such excuse for injuries to a third person. Had Austin
proposed an stswrious contract, the argument would have
applied ; because a party assenting to an usurious contract,
merely to gain further indulgence, is supposed to injure
nobody but himself. But one assenting to a proposal to
rob another, either on the highway, or by any collusive
agreement with the party propdsing, has, I apprehend, no
such excuse in his favour,, either at law or in equity., Be,
sides, there is no evidence of threats or importunity.
But, to give a colour to the case, the bill suggests that
Winst.n's creditors will be injured, unless relief is given.
But Winston's creditors are not parties to the bill. If
they had been, I should have thought them entitled to
relief. And, if this bill be dismissed, I should hold then'
stilk entitled to it.

In the 3 1st Year of the Commomealth.
For these reasons, I am of opinion, that the (hancellor
OCTOUER,
ought to have dismissed the bill. But, as the Court is
ISO&
probably divided upon this point, I shall proceed to conaider what relief the Chancellor ought to have given ; Austn's
A
(since, by a division of the Court upon this point, the
decree, so far as giving some relief, must be affirmed ;) Winston's
and, even admitting Winston entitled to relief, the menEx'.
sure of it in the decree far exceeds any estimate in my
mind.
Austin, by his execution, had a legal lien on ALL Winaton's negroes. If less than all would not sell for enough
to pay itoff, all must have been sold, without reserve. If
a part only would have been sufficient, it was Winston's
fault, no less than Austin's, that more than would have
been sufficient were exposed to sale ; and volenti nonft
injuria. The most that Winston can claim, I apprehend,
is the excess of the value of the slaves, as they might have
sold, if the sale had been perfectly fair, above the sum
due upon Austin's execution. Having assisted in preventing *the slaves from selling for their full value, or ra- *
ther, being, as far as I can discover, the sole agent who
prevented others from bidding, he ought, so far, to take
the consequences of his own folly, or depravity, Subsequent purchasers from Austin, who was notoriously the
highest bidder at a public sale, and confessedly, on the
part of Winston, a fair purchaser, ought not to be affected
by any secret agreement between them ; even, if that
agreement had not been fraudulent, as it undovbtedly was
in its foundation. The executors of Winston are no more
entitled to favour, than the executors of Austin ; perhaps
less, as one of Winston's executors appears to have been
present at the original agreement between Austin an4
Winston : but I lay no stress upon this, at present.
I am, therefore, of opinion, that the utmost that the
complainant is entitled to, is the difference of the value of
the slaves, which actually came to the hands of Austin,
and were afterwards sold by him to the other defendants,
or were retained by him, as the slaves would have sold at
public auction on the day of the sale, for cash, and the
prices for which those slaves sold, after deducting therefrom the full amount of Austin's just debt, with legal interest on the balance, if any, until paid ; that the value of
the slaves as they would then have sold, upon those terms,
be ascertained by a jury, and that the depositions taken in
this cause, so far as the same relate to the value of slaves
at that time, may be given i n evidence by either part%, in
fse of the death ox Absence of tho witneases by whonu

I
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those depositions were made, but no farther; and that

18u.

an account of the amount of Austin's debt on the day of-

Audtjni'

sale be taken, and the b-Aance adjusted upon those princip-ls ; and that so much of the decree as dismisses the
bill as to the ozher defendants, except Austin's adminis-

1
v.
Ayinston's

trantix, be affirmed.

Ex'x.

Judge ROA~N.

This i5 a bill brought by the appellees,

executors of Williain Winston, deceased, against the ap-

• 40.

pellant, administratrix of Chapman Austin, deceased, prayiig execution of an agreement, whereby, it is alieged,
that Austin b)ound himsClf to 1Vinsto.7, to permit him to
redeem certain sla,es of his, sold under an execution of
Austin's, and purchased by him. The ground taken by
the appellant i-i hip statement is, not that Winston is barred from making the demand, by reason of the turpitude
qf his conduct, but that Austin made no such agreement,
and committed no fraud against Winston, but acquired a
bonajide title thereto, under the sheriff's sale. It is clear,
*from a full consideration of the testimony, that such an
agreement on the part of Austin is proved, and that he
relivered posvession of the negroes, after the sale, to Winsten ; but afterwards repossessed himself thereof by various pretzncs, and by force and violence. It is also
clear, that, if, in this transaction, Winston was guilty of
no fraud to Austin or others, or, (in case he did commit
a fraud,) if that fraud was neutralized and palliated by
the hardship or peculiarity of his situation, there is then
nothing to impede the specific execution of the agreement.
It is alleged, but not shewn, that there were creditors of
W'inston who may be affected by the transaction in question but this cause is now to be decided betweep the
parties to that transaction only, and nothing now done.
can bar the rights of the creditors, if any, to oyerhale it
hereafter, if they think proper to do so. In order tct
shorten this discussion, I will readily adroit, that the conduct of both the parties to the transaction tended to set up
a fraud against other creditors, if there were any; and
the real, question is, whether a proper apology for such
fraud exists on the part of Winston, aris.ing from the circumstances in which he then stood.
A great mass of testimony exists in the caus", all of
which I have duly considered, but none of which I shall
particularly repeat, as I am governed very much, in this
Car,e, by genc:al principls: but the case, as it respects!

the question before us, is briefly this : That Winston, in-.
debted to :.stin on a repluvy bond for
,had no othie*
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thoughtor intention but that of selling his land and paying

the debt ; that Austin applied to him for payment; pirst
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advisedhiz to sell his negroes, rather than his land, alarm-

ed him with the danger of being reduced to beggary by

Austin's

V.
his own, and Geddis [Vinston's debts, and, putting on the
Adm'x
guise of a friend, proposed to him the plan which is de- Winston's
Ex'x.
tailed in the testimony ; and that Winston, confiding in
him, dreading the impending danger, and seeing no other
mean of rellet than this, even against _htstin's own execution, readily clutched the proposal, acted his part in the
furtherance of it, and his negroes were sacrificed at the
sale, unless Austin be now held to his agreement,
The great principles, on which this question is now to
be decided, are common to those cases in which oppression and imposition are expressly guarded against by statute, in aid of the general principles of law and equity,
(such as the case of usury and the like,) and such cases
wherein no statutory provision has been made. The selection -.
of a description of cases, which are of crying
41
enormity, and demand the powerful interposition of the
LegiAature to aid the general principles of law, does not
abandon other cases standing on the same ground, but
which, perhaps, do not require any statutory aid. The
selection of usury, for example, does not surrender that
protection which the law has ever afforded to debtors,
against the influence and power of their creditors, to young
heirs against those who seek to devour them, to wards
against their guardians, and to various other descriptions
of persons standing on a similar ground, and whose im..
becility in such a contest has always received the protection of Courts of justice.(a) All these cases proceed on (a) See 3
this ground, that, for a contract to be binding, the parties Bac. Abr.
Ge'il. Edit.
must be fr-ee, and that no man can be considered as per- tit.
Fraud,
ticeps criminis in a transaction, unless he entered into it Iet. (B.) p.
freely ;(b) and it is a general principle, that the doctrine 298--306.
in favour of young heits is extended to all persons, the () 1 Fonb.
pressure of whose wants may be considered as obstruct- 218. 1st ed.
ing the exercise of their judgment.(c) Gentlemen may be (c) 1 Ftom,.
as loud as they please in denouncing fraud, but there can 124. ]st ed.
See also 1
be no fraud, which merits the utter reprobation of a Court Fonb.
229.
of Equity, unless (if it is not supererogation to say so) 2 Fonb. '6.
it be entered into freely, and mala fzde. The general Phil. ed.
doctrines to be found on this subject in Fonblanque and
other books, in which relief is reprobated by a Court of
Equity, are confined to cases in which a voluntary fraud
has been perpetrated, and in which no apology is to be
found inthe oppression and distress of the partv's circum-

1
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stances. Even in that event, relief is only granted to tho
distressed party: the volunteer in the fraud is furever
bound thereby. I say the general doctrines to be found
Austin's
on this subject ;---but there are special cases, which merit
Adm'x
a more particular examination. Many of the cases upon
V.
Winston's this subject relate to frauds on marriage agreements,
which have nothing to do with this question; not only
Ex'r.
because they are frauds on marriage treaties, which have
produced an indissoluble union of the parties, and there.
fore must forever bind, or the wife and family be irreparably injured ; but are also voluntary frauds, committed
under no pressure, These agreements in fraud of mar(a) Nort v. riage, we are told, (2 P.Wms. 619.)(a) must bind, on the
Ansell,
ground that you cannot put the wife in statu quo, or unmarry the parties ; and marriage is so much favoured ii.
(6) Roberts equity, that *we are told, (3 P. Wms. 66.)(b) that it is a
and wife v. case, and perhaps the only case, in equity, in which A
.Roberts.
particeps criminis is permitted to avoid his own acts ; so
highly favoured is the consideration .( marriage.
" 42
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Most of the other cases put by the Judge who preceded
me, (if not all of them,) are susceptible of answers which
do not impugn the great principle I contend for. In the
Cc) 2 Vern. case of Small v. Brackly,(c) decided in 1706, (and I beg
that the answer I offer to it may be extended to other cases
(02-.
of a similar nature) it was decided that the plaintiff, (whq
had committed a great fraud against the defendant in the
first instance, and then became bankrupt, after which he
paid 100/. and gave a bond for 75/. to his injured creditor
to enter into a composition with his other creditors for
his relief,) should not be relieved as to the said money
and bond, although it was in fraud of the other creditors,
The Chancellor, in giving his decree, laid stress upon his
eriginalfraud and breach of trust ;-but at this day, the
grounds of that decision would certainly be exploded, (1
mean independently of the original breach of trust :) at
(w) i Sal. that time, the case of Tomkins v. Bernet(d) was held to
be law, on the ground of volenti non _fit injuria, and mo22.
ney paid on an usurious contract, could not have been recovered back, in an action for money had and received.
But at this day, the case of Tomkins v. Bernet is utterly
0) See 2 exploded ;(e) the payer of the money is not held to be E
lronb. 6. note. particeps criminis, on account of the duress of his situaAlso I Fonb. tion, and the contract aA to him is cleansed of its impurity.
.5. note.
A case on this subject, to be in point,. should shew, that
relief cannot be obtained in equity, since a recovery has
been legaliztd in Courts of Law ; but, in truth, the principle of that decision has been since overruled, in tho
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that money paid by coercion may be recovered back in
equity, as well as at law ; and that equity will even go
Austin's
beyond the law in affording relief in such cases.(b)
The doctrine I subscribe to, therefore, is this, that in
Ad.'x
cases of equal frauds committed against third persons, (I Winston's
mean where the parties thereto are equally guilty,) although
Ex'x.
such frauds operate no injury to the rights of such third

persons, and create no rights in favour of the parties (a)Ca,.tmp
Talb'ot, (or
thereto, yet in that case possession stands for the rigjht; Forrester) M
and that one volunteer in such fraudi hiay, as against his (b)1 F.nh.
equally guilty companion, retain any advantage he has 218. Dub. c.

gained. He may not only4 as against him, retain money
thus iniquitously *acquired, but retain, in absolute right,
property which would otherwise be liable to redemption:
-but, in both cases, right is out of the question, and if
the turpitude of his adversary is annihilated or done away,
his possession or his advantage cannot avail him. He
does not stand on any merit of his own, but merely on
the ground of the incompetency of his adversary to be
received or countenanced in a Court of justice, to set up
a scandalous pretension, in which he is equally particeps
criminis with himself :--but whcnsoever the criminality of
his adversary is held not to exist, andthe transaction, as
to him, ceases to be scandalous, equity does not refuse to
hearken to his pretensions.
In the cases I shall presently put, as arising under thd
statute of usury, the statute of bankruptcy in England,
tand even the common law case of money paid by a debtor
to his creditor beyond the principal and interest, in all
which cases, money paid under duress, and in fraud of
other creditors, was recovered back in an action for money
had and received, that recovery was only sustained, on the
ground, that, in fact, no fraud was meditated by the persons paying the money, or rather that the fraud was
purged, and the conduct of the parties purified, by reason
of the duress of their situatiom On no other ground
thatl this, could that action have been sustained ; an action
which only lies where the plaintiff ex aquo et bono, (which
implies innocence of fraud,) ought to recover, and Whiclt
has been aptly compared (as to this point) to a bill in
equity. If, in the actual case before us, the appellee had
(in addition) paid to the appellant a sum of money, as a
consideration foi his accomplishing the transaction it
question, would it not be an enormity, that while the advantage gained by the appellant by the possession of the
money should not avail him against the effect of an.action
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for money had and received, and the appellee was an

quitted, by reason of his situation of all fraud in relation.
Sto the transaction, (without which the action at law could
Austin's
not he sustained,) that the adverse party, for whom no
Adm'x
dV. such apology exists, should, in another forum, expressly
Winston's instituted to relieve against frauds, and execute agreeEx'x.
ments, retain the advantage he has gained, discharged of
1806.

its condition, and pocket the fruits of his iniquity ?
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But it is said, or may be said, that this creditor was
not a perfect Shyloch to his debtor, that the fatal scales
were not yet uncased, nor the hapless victim yet pinioned
for the operation. If it were necessary, (but it is not,)
*1 might be almost justified in taking the affirmative of
this picture in relation to the creditor ; and the creditor
himself has almost admitted the affirmative also, in relation to the debtor; Deplorable indeed was his case depicted to be by the appellant ;-and it is a good general
rule, that (between the parties) things shall be taken to
be, as they are represented to be. But all this has nothing
to do with the question. I go upon general principles ;
but at the same time do not admit, that the facts of the
case before us weaken the force of those principles in relation to it. It is uot necessary, and has never been so
decided, that the oppressed man or the debtor must ba
driven to the wall, and have no other possible refuge but
in the proposal suggested to hini by his creditor, or other
person standing in a relation to him which implies an undue influence. In all the cases of relief against usurers,
offenders against the bankrupt laws, guardians getting
advantage of their wards, counsel of their clients, gaolers
of their debtors, monied men and usurers entrapping
young heirs, &c. &c. as well as in the case of debtors,
the law goes upon general principles, and takcs it for
granted, that persons in those sitiaations are peculiarly
liable to imposition. It enters into no minute examination.
of the artifices of those entrapping on the one hand, nor
on the other hand, -0hether the person entrapped might
not have subsisted yet a little longer, without submitting
to the meditated imposition. It goes on the ground of
inalafideson the one hand, and the necessity of preventing imposition on the other. It goes upon the general
ground of preventing iniquity and extortion.
I will not deny but that Courts of Equity might, in flagrant cases, go in-to such an inquiry ; bat the proofs in
the case before us do not make it necessary to depart from,
the general principle, in this instance.-The black series

of rigour, injustice, fraud, Tiolence and oppression, of
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which this record clearly convicts the intestate of the appellant, on the one hand, shews whether he was not a
creditor to be dreaded ; and on the other hand, the dismay

naturally resulting from executions on replevv bonds, in
y is proved to have been sacrithose days, when pr
iced at sheriffs' sales, (to say nothing of Austin's own
strong and interested portrait on this subject,) enables us
to judge whether Winston, assailed too by -the cries and
tears of his family, had not just cause of alarm and ap
prehension. Make the worst of this case, as it respects
Winston, it clearly appears, that he was not *only seduced by Austin, from his honest intention of selling his

land and paying his debt, but that his purpose was not so
much to defraud his creditors, as to escape from the ex.
ecution of Austin, and shelter himself and family from
destruction.
But it is said by the Judge who preceded me, that Winston was probably indebted ; that his conduct was a great
violation of morality, in respect to his creditors; and that
in point of morality, he was most culpable. That Winston
violated the principles of morality, is already implied, by
the admission that he had committed a fraud: but that
fraud is palliated and excuted by reason of the imbecility
of his situation, But how does the case stand in relation
to Austin ? "Who shall not be permitted, in a transaction
of this kind, to hold up his face, either in a Court of Law
or Equity, unless his competitor be pari delicto with himself. To say the least, he hatched and brought to maturity
a free and yoluntary fraud to the injury of Winston's creditors: to say the truth, he capped the climax of his
iniquity, by committing a double fraud towards his companion. So little regardful was he of the rules of morality, that he has not even observed a maxim sacred
among thieves and felons, to be just and honest towards
one another. It is with great reluctance, Sir, that I make
these strong observations, but the truth of the case, and
the ground I have taken on this occasion, demand it from
me. It is necessary, in deciding whether the culpability
of the parties is equal, to take a view of the conduct and
situation of them both.
I will now avail myself of the mention of some common
law decisions on this subject, in which the ground I have
taken is, even in the law Courts, solemnly and ably supported. Some of these cases arise from the violatioa of
statutes, made in aid of the general principles protecting
persons from oppression, but one of them at least, (and
VOL. I.
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many others might be found,) stands merely upon the

common law principle. There is so great an analogy between this whole catalogue of cases, whether considered
as in equity, at common law, or under the statutes, that I
can make no discrimination between them. Great princ;ples are not to be shaken, by particular modifications and
provisions, especially in a Court of Equity. I will premise that some of the old cases, and especially the leading
case of Tomihins v. Bernett, are strongly and justly exploded in the cases I shall now mention. That leading
case, as I have already said, denied the recovery *of
money paid to an usurer, beyond legal interest, in an
action for money had and received : it was so decided
too on the maxim, (now strongly exploded, as applicable
to that and similar cases,) volenti non fit ijuria. The
modern and exploding decisions will now run through,
and affect all cases in which the party paying the money,
is notfree. The old cases (now exploded) produced, as
I humbly conceive, the decision of Small v. Brackley,
(already noticed,) and other cases of a similar nature :and when, in addition to this, it is recollected that Courts
of Equity have concurrent jurisdiction with Courts of
Law, in decreeing a recovery of money under like circumstances ; what prevents equity, which delights in decreeing contracts to be performed in specie, from doing so in
a case like the present? But I must return to my subject.
In the cases now to be noticed, it is on all hands admitted as a general, perhaps as an universal proposition, that
in pari delicto potior est conditio defendentis: but in the
application of this rule, some important distinctions have
been solemnly and ably settled. It is said in them, that
the prohibitions enacted by positiv¢ law, in respect of contracts, are of two kinds ; 1st. To prevent weak or necessitous men from being overreached, defrauded or oppressed; and, 2d. Those prohibitions which are founded
on reasons of policy and public expedience. (Cowp. 200.
Clarke v. Shee. Ibid. 702. Browning v. Morris. Doug.
670. Smith v. Bromley.)
Under the first class of cases, it is held, as has beer%
already said, that money paid under an usurious contract,
beyond legal interest, may be recovered back in an action
for money had and received ; and that money paid by a
bankrupt, or even a friend of the bankrupt, in England,
for his consent to sign a certificate, (which is made illegal
there by a particular statute,) may also be recovered back
in a like action. The principle on which these decisioni
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proceed, is, that there is not in those cases par dclictum ;
for that the oppression and distress in which one of the
parties stands, places him within the power of the othLr,
and mitigates the culpability of his conduct. Those statutes are professedly made to prevent oppression ; and the
act of a party arising only from his oppressed situation,
and the severity of those under whose power he is placed,
shall not bind him, and defeat the very end of the statute.
It is not necessary for me to say any thing respecting the
other class of cases, as they are not analogous to the case
before us, but merely, that where a recovery is inhibited
*in them, there is nothing in the circumstances or situation of the plaintiff, which exempts him from being considered as equally criminal with the defendant.
In the case now before us, there is no positive statute
contravered, as has been often said, such as those alluded
to in noticing the first class of cases before mentioned :
but the principleson which such statutes have been made,
have been violated in the case before us. A debtor under
a severe pressure of his circumstances, and under the influence and high coloured representations of his creditor,
has consented to a proposal dictated to him by that creditor. Wras the debtor free to refuse or accede to this
proposition? He certainly was not.
But we need not rest this part of the case on general
reasoning, and on the pointed analogy which exists between this case and those just noticed, arising under positive statutes : for in Bul. N. P. 132. it is held, " that if a
person under the influence of his creditor, pay 7fore than
legal interest, he may recover it back, for he is under a
moral tie to return it." In that case, (as in this,) did
not the debtor also commit a fraud upon his other creditors, if he had such, by paying to the particularcreditor
an illegal sum; which should have been reserved for his
general creditors ?-In this case, (as in that,) is not Austir
under a moral tie to comply with his agreement for redemption ? An agreement, the violation of which will
involve a double fraud, first upon Winston's creditors, and
then upon Winston himself!
If, in the case just quoted from Buller, a recovery was
had on general principles, our case is rendered much
stronger, by the consideration that Austin, having an execution against Winston on a replevy bond, strongly depicted to him the desperateness of his situation, and point-.
ed out to him the plan he proposed, as the only mean of
saving his family from destruction. Was Winston, igno-:.
rant himself of the law, alarmed by the representations of
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(a) Bul.
P.132.

which compassionates the infirmities and the distresses of
men, answer the question.
But wherefore shall a specific performance of Austin'3
agreement with Win.ston be not decreed ? Does any one
pretend to say that he (Austin) is entitled to any favour?
*And admit, for a moment, that THinvtn, on his own
merit, is not entitled to a specific execution of the agreement ; shall we not consider the case of his other creditors? In decreeing for him, are we not also decreeing
for them ? By decreeing the negroes to Winston, unshackled by any conveyance of them to his children, (which
was a part of the plan suggested by Austin,) they are immediately liable to the executions of his other creditors ;
whereas, by deciding in favour of Austin, those creditors
can never come at them, without a tedious suit in Chancery against Austin, to annul the sale under which he acquired them. Whether, therefore, we consider the actual
interests of Winston's creditors, or wish to avoid a circuity of action, and multiplication of suits, we ought to
decree a performance of his contract against Austin, in
the present case.
But it is said, that he who comes here for relief, must
draw his justice from pure fountains. The same is said,
and justly said, at law, in the action for money had and
. received.(a) But, in the law cases before put, the fountain from thich the plaintiffs drew, was held to be purified by the duress and peculiarity of their situation. Such
also, I apprehend, is the case before us. It is further said,
that specific agreements are in the discretion of the Court,
and will not be enforced but where all is just and fair.
Agreed-but it would seem that supporting an action for
money had and received, would give a good general rule
on this subject; which action only lies, where ex crquo et
bono the plaintiff ought to recover.
Two circumstances were relied upon by the Court of
King's Bench, in the case of Smith v. Bromley, which I
will briefly remark upon, as strongly applying to the present case; and then dismiss this part of the subject. The
first is, that the fraud there effectuated against the bank.
rupt laws, moved (as in this case) from the creditor to
the party oppressed, or rather to his sister, who, from
motives of affection, acted for her brother, and placed
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herself in his situation. The second circumstance is, that
the action was sustained, in that instance, in order to discourage frauds of that nature ; for a discouragement to
take money, on illegal considerations, would clearly be
operated, by holding the takers liable to refund the money

48
OCToBE,
1806.

Austin's
Adni'z
v
Winston's
Ex'x.

so illegally taken. So, in the present case, let us cut up
by the roots, and discourage, enormities like the present,
by making the chief actor in the fraud disgorge his iniquitous gains: let us not forget that men will generally
* 49
*act right, when there is no temptation to the contrary. By
dismissing the appellec's bill entirely, will you not ratify
to Austin the entire fruits of his iniquity; and will not
this effect be partially produced, in so far as you stop
short of an actual restitution in specie, or an actual restoration of the value of the property, with interest ?
With respect to the particular decree in question, I see
no reason to alter it, or disturb it. If TVinston is entitled
to a specific execution of the agreement, he is entitled to
the negroes themselves, (where they have not bona fide
lawfully passed to other persons,) and to their profits. A
trustee is liable for the just value of the thing converted,
and the cestui que trust is not to be bound by any injurious
sales made by him. The decisibn of this Court in the
case of Reynolds v. Waller,(a) comes fully up to this point. (a) 1 wA.
As to the general table, by which the profits were settled 164.
in the present case, it is not shewn (if pretended) that it
has wrought any injury. With respect to the vendees of
the slaves, it is unnecessary to decide whether the Court
has power to affect their interests, or, in other words,
whether they may be considered as now before us ; for,
on the merits of the case, it is clearly shewn, that they
purchased bona fide, without notice, and for a valuable
consideration. Austin himself has taken this ground in
his answer; and as he has done the same in relation to
Campbell, it does not now lie in his mouth to object that
Campbell is not made a party. He has taken the ground
in his answer, that Campbell's right to the negroes can
never be impeached by Winston, and ought now to submit
to a decree predicated upon that admission. That admission is competent to bind Austin, and may be closed
with by the other party, (as is done in the present case,)
but would not have prevented Winston from contesting
the same, and going for the identical negroes, had he
thought proper. Nothing is more common or right than
to drop parties to a suit, when in the progress thereof it
seems consented to on both sides, that such parties are
unnecessary. The delays and difficulties incident to suits
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in Equity, are great enough already.

In the case of _Pari
let v. The Bishop of Lincoln,(a) it is held that a plaintiff
may, at the hearing, waive the relief he prays against
a
particular person, and that then the objection that he is
no party will have no weight. So in this case, the plaintiff, before the hearing, suffered the 5uit to abate as to

*Camflipbcl, confiding in, and closing with Austin's state-

ment of the sale made to him, and waiving his claim to
(a) 2 Atk.
300.
go for the identical negro against the representatives of
0
The
Campbell.
plaintiff, at
I have thus endeavoured to explain the grounds and
the hearing,
may waive reasons of my opinion. On the great question whether
the relieflhe relief shall be granted, I am happy to find that the conprays against currence of one otherJudge on this point will secure some
a particular relief to the appellees.
As to the measure of that relief,
50

I regret that I cannot entirely accord in the project proposed
for a decree, great as my respect is for the quarter from
whence it came. I cannot readily see that any other decree than one for the identicalnegroes, or their just values,
with interest and profits, will either accord with justice,
with previous decisions by this Court, (Waller v. Reynolds,

and others,) or with the principle of preventing the appellant from enjoying the fruits of his iniquity. I cannot
readily see, that when it is admitted, that an action at
law, or in equity, would lie, for recovering back money
paid for the furtherance or accomplishment of a contract
like the present, thereby disaffirming the turpitude of the
plaintiff, and admitting the iniquity of the transaction, as
it relates to the defendant, the Court will not go on, and,
pursuing the same principles, disrobe the transaction (as
between these parties) of its iniquity, by holding the defendant to the stipulated condition of redemption.
I
cannot well see that the appellee should be held, in the
present case, to a valuation commensurate with the probable
product of sheriffs' sales in those days, when it is in proof
that he had intended to sell his land rather than his negroes, before the intromission of the appellant with his
plan of seduction, and might have done so, with perhaps
less loss than would have arisen from a sheriff's sale of
his negroes, as appears by the testimony. In event too,
for every thing depends upon the opinion of the Jury, the
appellant himself may be actually placed in a worse situation than if he were decreed to a specific performance.
Yet after all, I am not so sanguine on this point as on
the other. I am not prepared to say that the sustentation
of an action for money had and received, affords an universal rule for decreeing a specific performance. I well
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kaow that the exercise of this power depends much upon
circumstances, and the discretion of the Court. In a
case, therefore, depending upon a mass of facts and testimony, I will not obstinately contend against the opinions
of the other Judges, that an actual specific performance,
and nothing else, ought to be *decreed. I will, therefore,

concur in the extent of the relief proposed, (after having
declared my sentiments on both points,) and thus afford
some, though I think an inadequate relief to the appellees. I will on these grounds, and on these only, assent
to the decree which has been agreed upon in conference, as
the result of mutual concession and compromise.
Judge CARRINGTON. There is no rule in law or equity
that may not be varied in cases attended with peculiar circumstances, so as to come at the true justice of the case.
It is admitted that Austin and Winston entered into a
base combination to defraud the creditors of Ulinston.
But upon an accurate examination of the testimony and
circumstances of the case, I think the latter is not altogether subject to the operation of a well-known maxim in
equity, "That he who hath done iniquity shall not have
equity ; or, in other words, shall not receive the countenance of a Court of Equity. I think, under all the circumstances, that the representatives of Winston are entitled to relief; but not to the extent of the decree of the
High Court of Chancery.
I am for reversing that decree, and concur with the
other Judges in a decree formed at our chambers now ready to be declared by the President. By this decree Austin will be punished for the fraud, by being bound to pay
for the slaves in question the difference between the price
for which he sold them and the reasonable value : on the
other hand, Winston will be punished on his part, by being
bound to take a reasonable price for slaves he wished to
have kept ; and thus, two innocent families may probably
retain a subsistence.
But, so far as respects myself, it is not to be considered
that any principle is here fixed so as to operate as a precedent in other cases. This decree is adopted to fit the present case only : and it is hoped that so gross a fraud may
not again be brought before this Court.
If a creditor extorts money from his
Judge LYONS.
debtor in distress, on account of indulgence to him, or
more than legal interest, it is illegal and oppressive to the
Pdebtor and his family ; and, as no third person is injured
or contemplated to be injured, or in any manner defrauded
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by it, there, and in such case only, the oppressed debtor or
borrower, from whom money has been so illegally extortshall or may recover the money so extorted and paid
beyond legal interest, by action at law or *bill in equity; as is said by Lord Alansfield, in Smith v. Bromkey, cited in Yones v. Barkley(a). But where the debtor colludes with the creditor, and meditates a fraud
and deceit upon a third person, no party to the fraud, to
deprive him of his just debt or claim, by selling at under
value and conveying away an estate which would be subject to his debt, in order to protect it from execution, it is
said to be so iniquitous that, if the debtor requires a nullity of the contract, such a demand, which is scandalous,
ought not to be granted to him; as it is a maxim in equity that " he who hath committed iniquity shall not have
equity,"(b) and Lord Mansfield, in the case of lilonteflori
v. MAntqefori,(c) says, that no man shall set up his own
iniquity as a defence, any more than as a cause of action,
where a third person is affected by it. I was therefore, at
first, strongly inclined to think that the fraudulent conduct
of Winston in the pre'ent case excluded him from any
claim for aid or relief in equity. But that being doubted
by some of the judges, and there being a diversity of opinions respecting it, the rules before mentioned being
thought by some too rigid to be adhered to in this case,
under all its circumstances, as it might be supposed that
Winston, who was a distressed debtor, was tempted and inveigled into the agreement, respecting the sale of his slaves
at under value, by the persuasions and fair promises of Austin, who deceived him, (though why Austin should injure
Winston without benefiting himself I cannot conceive, he
having offered to sell to others most of the slaves at the
same prices he bid for them,) I have concurred in the decree formed by the judges, which I am directed to report
as follows:

Sed,
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Black. Rep
364.

The decree of the High Court of Chancery is reversed,
and an issue is directed to be made up and tried before the
Richmond District Court, to ascertain what the slaves taken and sold by the sheriff of Hanover, to satisfy Austin's
execution in the bill mentioned, (except such of them as
(ITDirec- were returned to the complainants, or have otherwise come
tions as to
to their possession,) would have sold for in ready money,
evidence
which may on the day of the sale, if then fairly sold, without the interference or collusion of Austin and Winston, to bonajide
be used on
the trial of an purchaser or purchasers ; on the trial of which issue, all
issue out of
the depositions taken in this cause relative to the sale and
Chancery.

so
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prices of the said slaves, if the witnesses be dead or ab- OrTONER,
sent, shall be admitted to be read as evidence *to the jury,
1806.
together with any other legal evidence, by witnesses or
Austin's
otherwise, which either party may produce ; and that Austin be charged with the prices of the slaves as found by
Adm'
the jury, and be credited for the amount of his debt, with winston'
interest at five per cent. to that day, and that the appellant
Ex'x.
out of the goods, &c. to be administered, pay the balance
or overplus of the sales to the appellees, with interest from * 53
the day of sale and the costs in Chancery.
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THIS was a suit originally brought in the District Court
of Dumfries, by the appellants against the appellees, on an
executor's bond. The declaration was on the penalty,without
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replied, and assigned for breach of the condition, that the
surviving partners of Dunlop and Son and Co. had recovered a judgment in a prior suit, against Rawl.eih Ciihi,
executor of Charles Chinn, deceased, for a sum therein
mentioned, which was still unpaid ; a copy, of the proceed-
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the state,"

is not iiffi
ent csiie; ('

of a dcvavt:

ings in that suit, which shewed that it abated against the vit,t,,i grou

other executors, also a copy of the judgment against R. an act;n•
Chinn, with the execution and sheriff's return thereon, that yen for it'
lie had " removed to Kentucky," were referred to as part pcrforman,
of the replication ; which further alleged that R. Chinn had of his du.,,
more goods and chattels of the decedent than were sufli- Qll? Is it,,
cient to satisfy the said judgment, and that he had wasted cssa,'y,
ter"a jt
them, &c. whereby the surviving partners of Duntp and rmnt a
Son and Co. had lost the effect of their judgment.
W1 execui
To this replication the defendants demurred ; and as- or admi:,
signed as causes-ist. That it was not charged, that at trator
: a ret';
the executors of Charles Chinn, had wasted, Zc.-2d. of
71&
That it did not appear that a suit was ever brought against fixts" on t,
Rawleigh Chinn to subject him to the payment of the debt, executionfl
sfied the;,
consequence of the ddvastavit alleged against hi
an
pon,
t,
3d. That the replication was in other respects erroneous. Lringanec
suit to ((1) N. B. It being understood that a case is now depending which
willbring the single point last mentioned before the Court ; it wias agreed by the Judges that it should be open to discussion, notwithstand.
ing the cases heretofore decided by this Court ; none of which, it is

believed, have directly settlgd tllat question.
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