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to be read as evidence before him. But the cofirt, refufing to
examine thefe witnefles, determined that the award fhould be
made the judgment of the court. To this opinion, theplaintif
filed a bill of exceptions, which was fealed.

From this judgment, John M¢Alifter appealed to the Dif-
tri®t Court of Winchefter, where it was reverfed, the award

. fet afide, and’a new trial direfted; the court being of opinion,.

‘that the oath of the party, was improperly admitted as evidence
by the umpire. - ) ' T - .

. The plaintiff in this court, obtained a fuperfedeas, to the
judgment of the Diftri& €ourt, afligning for érror, that that
court reverfed the judgment of the County Court, beciufe the
umpire admitted improper evidence, whereas, if the County
Court erred in refufing to examine the witnefles, all that the
Diftriét Court fhould have done, would have been to reverfe that

-

judgment, andto dire& the evidence to be admitted to prove

the admiffion of the improper teffimony; if any there was.
- The following is the opinion and judgment of this court.

« That the teftimony of the defendant James McAlifter and .

¢ Sarah his wife, was not proper in this fuit, and ought not to

¢ have been admitted without the confent of the plaintiff; and

¢ that if the umpire on the proceedings mentioned, " did receive
* & and admit their depofition§ as evidenice; in the matters in
¢ difference between the parties in this fuit, fubmitted to him,
% his umpirage and award fhould have been fet afide, and a tri-
¢ al by jury awarded by the County Court. The judgment of
« the Biﬂrié’c Court.is therefore erroneous: The judgment of
< the County Court is zlfo erroneous,. in not allowiiig the plain-

"« tiff to prove, ‘that the depofitions of the faid James and Sarah

¢« McAlifter were admitted as evidence by the faid umpire, as
¢ (jt is ftated in the bill of exceptions filed in this caufe,) the
- ¢ plaintiff offered to do.” ) :

Both judgments reverfed with cofts. The caufe fent back

to the County Court; to receive fuch proof, and for further
proceedings. ' ' -

WILSON & M‘RAE againff KEELING.

HIS was an_appeal from the High Court of Chancery—

Keeling; the plaintiff in that Court, borrowed from M‘Rae

in April 1778, afum of paper money amounting to £422: 18, not
- to
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toberepaid in lefs than twelvemonths thereafter, which money,
(the anfwer ftates,) belong=d to the ward of M¢‘Rae, being fo
much received by him in dilcharge of a fpecie debt due’to the
ward. Keeling conveyed to Wilfonas a truftee for MRae
certain property by way of mortgage, to fecyre this loan—af:
ter the money became dug, but not'on the very day, Keeling
tendered the debt in paper money, to Wilfon' the truftee, who
refufed-to recgive it. . An eje€tment being -brought, to reco-
_ver poflefion of the mortgaged premifes, " a judgment ‘was there-
“upon obtained. - Kecling filed his bill in the High Court of
Chantery praying an injun&ion, and liberty . to redeem,. upon
paying "according to the fcale of depreciation, at thetime when-
the moncy was lent. - The anfwer flates, ‘that the money was
‘borrowed by, Keeling, for the purpofe of difcharging a fpecie’

“debt, and that it was aCtually fo applied, . =~ © - -
. The Chancellor being of opinion, that the debt'in- queftion
for money borfowed and fecured by ‘mortgage, might be dif-
-charged “in the famé. manner, as a debt created and fecured
by a pat in any, other form; and that by refiifal of the money
“tendered, . the right to intereft, between the’ time ~when the
tender wias made and the time when the. debt was demanded by
-M*Rae, was extinguithed,--decreed a reconveyance to the plaine
tiff upon his paying to the defendants, £-84: 11+ 8, withinter-
‘eft thereupon, from the time of the loan, until that of.the tens
~der, and from the 3t day of September, 1584, (when 2 de-
mand was made,} uritil pgyment of the:principal debt, with the
.cafts of the fuit at law, and his ¢ofts in defending this fuit; but
-upon his failing te do thig, the court decreed a foreclofure and
ale; in the ufual mavner, . - - | . . .
. . CawmpeerL for the appellants. The appellant M‘Rae,
baving gained the legal title to the mortgaged property, has
thereby obtained an.advantage, of which a Court of Chancery
will. néver depriye- him,- without forcing the party, who
feeks its aid, to retribute the other party by doing compleat
equity. ‘This is an over-ruling maxim in that. court, If<the
appéllee fhall be found to fuftain.no injury, or to be deprived of
no equitable sight by paying the nominal amount of the debt in
fpecie, “what-is it, that fhall warrant the interpofition of a court
.of equity, . to deprive the mortgagee of the full benefit of his
judgment at law? Keeling cannot lofe any thing, by paying
the full amount of the loan in fpecie, becaule he made a fpecie
ufe of the money. On the other hand, M‘Rae is injured, by
applying the fcale of depreciation to-the debt; becaufe the-mo-
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ney lent, tho it confifted of paper bills, was the reprefentative
of fo much fpecie, as lt was received by him in dlfchargc of a
ﬁ)ecua debt.

M<Rae is to be conﬁdered in this court, as ftanding in the thoes
of the perfon, tq whom Keelmg pald the fum he had borrowed,
in the fame manner, 3s if that debt had actually | been aﬂia-ned to
him. That the parties confidered this as a fpecne contra&

' v1dent, 'from the valye of the property mortg'lged
But the decree’is furely erroncous, fo-far as it {tdps the inter- -
eﬂ: from the tender of the money, 'to the timé of the fubﬁ:quent
emaid, fince the prefent cafg cannot be likenéd to that, of a
tender\made in fpecxe 'In the latter cafe, thé money alwavs con-
tinuing of the fame value, no injury cah arlfe, if it be not teni-
dered on the day of payment. ' Buc in'the cafe of paper’ money,
jts value was contmually leﬁ'enmg, "and thérefore it ought to
have been tendered on the wery day, as the lender, (telying on
the pun&ual'j payment of the money,) might have made con-
- @trals,’ providing for the immediatg ‘application of it, and 1mght
: }ofe the benefit of fuch contra&s by difappoinfment. )
MarsHALL for the appellee, was ftopped by the. court.
Lvons J. deliyered the oplmon of the court. The cafe is
too clear to be argued. “This is 2 downright ateémpt to evade
'thl. law, dlre&mg the mode of fettling debts ¢ontraGed in’ pa-
per moriey, ‘without a fingle ciréurnftance to countenance it.
. In the.cafe'of Wily and Panky, in the General Couirt, it
- was.determined, that the credifor who Concealed himfelf in his
houfe, to evade 2 tender, fhould fuﬁam the lofs by the dcpre—
qauon of the money. ' .
S Decree affirmed.

[

WILLIA'\/I PAYN E, Exccutor of John Paync

agazrﬂ ,
WILLIAM DUDLEY Executor of F!eet..

HIS was an appéal from 2 decrec of the H.zh Court of
Chancery. The appel]ant filed his bill in that Court,
£ 1% - chat his ‘teftdtor was indebted t6 the teftator of t the ap+
pufee ~y bond, upon which 2 judgment had "been obtzined ‘in
the year 1786, during the lives of tae partics. That t}l!:e bond,
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