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proteed to judgment uponfo uncertain a verdi& as t<‘> thils, )
ﬁ& - . . . .

' ’.f‘he, judgment of the j)i_ﬁri& Court muﬂ_:' be reverfed fox -
~ thefe reafons, .and the caufe remanded for a new trial.

ELIZABETH APPLEBURY & others,
o ' . agaz"nﬁ
ANTHONY’S -Executors.

FHIS  was an appeal from a decree of “the High Court of
.o ! ‘Chancery, reverfing adecree of the Cougty Court in
= favor of the appellants, the children of Thomas Applebury,

in the fuit,; who were plaintiffs. The bill ftates a. marriage

"agreement between Thomas Applebury, father of the plain-

-tiffs, and James Anthény, their grandfither, by which the

grandfather promifed to give to the faid Applebury, aflave

named Lucy, in marriage with his daughter, the mother of the
plaintiffs, 'That the marriage took efte@®, and the grandiather -
fefufing to deliver the {lave, the father brought a fuit to, récon
ver-her.. ‘That the fiit was refered to, arbitration, when the
randfather finding it would be decided againt him, he propof
-, ed to'convey the flave to all the children of his daughter, be-
- gotten, or to be begotten, with which propofition Applebury clo.
ed;, and difmiffed his fuit.—That in May 1769 the grandfather.
executed a deed. for the -flave .according to the terms of
the compromife, which deed is loft or miflaid. ‘That the -
randfather died in 1784, and that the defendants are his exe-
. cutors, "and refufe to deliver. Lucy. and -her children; and to
compel them to do fo, is the prayer of the bill. - '

~ ‘The anfwer admits the marriage contrat; the fuit and refer-
*. ence thereupon; that Lucy, was determined to be the property of

* Applebury, and flie was foon afterwards delivered into his pof- -

fefion. That upon an application made by the grandfather to,

Applebury, the latter agreed to exchinge-Lucy and her chil-

dren, for a flavé called:Dinah, and two notes of hard for £ 60
-~ which were delivered, and Lucy was retained by the grand-
. father; that a receipt,” exprefling this exchan@, was figned by

Applebury, .in May 1769., They admit a deed from the grand..

o T S, father
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father to Applebury, for Lucy, which was put into the hands of'
a _t\hird perfon, and which was after the exchange delivered tothe
" defendants by an order from Applebury.

The deed of the grandfather dated in May 1769 to the chil-
dren of Applebury is proved by the depofition, and that it was
delivered to a third perfon to be rgcorded. Theaniwer is fully
fupported by the teftimony. )

The decree of the County Court which was in favor of
the plaintiffs, was reverfed in the Court of Chancery.

CopLAND for the appellants. “The children of Applebury
taking a legal eftate under the deed, as purchafers, not under
their father, but under James Anthony the grandfather, the fa-
‘ther had no right to f¢ll, exchange, orinany manner todefeat that
right, ‘They ftand upon the fame ground as all other perfons
who apply toa Court of Equity tp fet up deeds loft or deftroyed
by accident or fraud; and the deed in queftion having been -
deftroyed by the teftator of the defendants, this court will efta-
blith it-without regarding the unauthorifed interference of the’
father. . - - . ’

Magrsuazy for the appellees,—The equitable right to thefe
flaves was originally in the father himfelf; and the fubfequent
-conveyance to the children being without confideration, they
are merely volunteers againft the repreféntatives of James Ane
thony, whofe teftator was a purchafer, for valuable confidera-

_tion, of the father’s original equitable title.-—~So that this is riog
the cafe of a conteft between volunteérs, but that of a volun-
teer afking the aid of this court again{t a purchéfer for valuable
confideration; in which cafe, I conceive, a Court of Equi-
ty will not interfere. The only depofition in the caufe is that
of the father, who fays, that he confidered himfelf entitled ta
difpofe of the negro mentioned in the deed, which leaves a-
ftrong prefumption, that the desd was delivered as an efcrow, .

CorrLAND in reply. I do not rely upon the depofition, be-
taufe the anfwer admits the conveyance. As to the main point,
there can be no good reafon, why this court fhould not fet up -
8 deed deftroyed by the party who gave it; becaufe he had pur-
chafed the property from a perfon, who he knew had no right
to difpofe of it. Such a bargain could.not bind the prefent
plaintiffs. * . v

THE PRESIDENT delivered the opinion of the court.

This being an application to a Court of Equity, to reftore
i loft deed to its Tegal validity, it becomes important to confider
whether the deed, if reftored,- lias any legal force. It ish the

: : the
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-the deed of the grandfather,. for flaves, to which he had; at the’

* time, no title. For upon the ftate of the cafe, the title appegrs
- €0 have been’in Applebury the father.

- But it is faid,* that this deed.was made’ with the confent and
pnvnty of Applebury, and-therefore ought to bind him; - to this

" there‘are two anfwers. - 1Y, It is admitted, that if a.man has

an eqitable title only, "and ftands by, and fufters another to pur-

. chafe without difclofing 'his title, he.is guilty of a fraud, which

* fhall defeat him of his equitable claim: "Butitis fuppofed that

" a legal-claim could riot be fo loft, even in favor of a purchafer;

and it is doubted, “if-even an equltable claifn would be deftroyed

- by that cxrcumﬂance, in the“cafe of a mere voluntary convey-
‘ance. -

But 2dly, Suppofe,the children had thxs equity agamﬁ ‘their

- : father, it is but an equity, which may be oppofed by.circumftan-

¢es of fuperior equity on the other fide, efpecially.on behalf of

 the graridfather; whé was a-fair purchafer; and had his deed de-
" :livered to him without the fame having been récorded. )

The whole tranfa&ion was fiir. ‘T he grandfather who was
bound to give Lucy to Applebury, - conveyed her to his chil-

_dren with his confent and approbation. The next day an a-
: greement was made between ‘the fame parties to fubftitute.

~

* a valuable confideration for Lucy, and this, not with any frau-’

dulent view, * but upon the laudable .motive of - gratifying the
wifhes of the flave. The confideration was paid; Lucy re-

. delivered; and the deed reftored o the. grandfather. .And iow,

the grandchlldren are endeavonng to, fet up this voluntary deed,

...imade. upon a contracl: between their father and grandfather,

who agreed without any fraudulent intention tg echange the con-

. traél, and to cancel the deed, .whilft it was m their powér to
“do. ('d, {it not being recorded ). notw1thﬁandmg their- father’s -
. eftate was_thereby augmented, in confequerice of the confidéra-

tion. paid for, Tlucy. - - So that they -have a‘chince at leaft, of
receiving an -equivalent, if they fhould get Dinah and the

"two other flaves purchafed with the £, 6o which -the father r may
- give them in liew of Lucy. ‘The grandfather has already ‘paid -
T Applebury "his wife’s fortune, and if the plaintiffs were to fuc-
- ceed in this fuit, they would compel the grandfather to pay it
over agaim

Upon the whole, the plamtlﬁ's have neither Jaw nor equity’
in their favor. The defendant Anthony has both, and the de-
cree of the Chancellor is right, But itmay ~be neceflary, to
'dxihnguxfh this cafe from that of Ward vs Webber and wife,

. Na. - .. where
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(fee ante p. 274) where a voluntary conveyance by a father to
a child, --being cancelled by the father, was reftored to its legal
validity: - .

i, In that cafe the father was proprietor of the eftate, and
had a power to convey.  In this the grandfather had no title
and this original defect was to be fupplied in equity by the con..
fent of the father, and fa liable ta-be oppofed by fuperior
equity, . -

2dly, Ip that-cafe the deed was delivered into the'daughter’s
Keeping, “who was of full age, and was'privately cancelled by
the father, without her confent; in this, the children, if they.
were in being, bad no hand in ‘the tranfa&ion, nor had they
oven the deed. ‘T he father wha confented to accept it, rélin.

" quithed it the next day, and gave it up. to the donor,

3dly, The defendant in thatcafe, was a mere volunteer, here,
he is a fair purchafer, for a valuable confideration, fo that the
gafes are whol,y diffimilar, and the decreg perfetlyreconcileable,

' ' : Decree affirmed,

"SMALLWOOD,
_ againff S
MERCER & HANSBORQUGH.

\HIS was an appeal'from the High Court of Chancery,
I difmiffing the bill of the appellant. The cafe was as fol-
Jows.—Maercer being in poffeflion of a tract of land, to a part
of which Hanfbofough was entitled as heir to his mother, (and -
which had been fold to the father of Mercer, hy the father of
. Hanfborough, without the privy examination of the mother)
ropofed felling it to §mallwood, - whe hearing of the title of
. Hanfborough,, objected thereto, Mercer, toremove this obfta-
cle, applied to Hanfborough, and a bond dated March 26th 1783,
was entered into, with a condition, the material parts of which
are as follows, viz: ¢ whereas certain matters of controverfy
 now depend, and fubfift between the above named Mercer,
¢t and the above bound Hanfborough, that is to fay, a claim
¢¢ which the faid Hanfborough pretends to, have to 133} acres of
¢ land, now in the pofleflion of the faid Mercer, and which the
¢ faid Hanfborough claims as heir at law to his mother Lettice,
¢ whom the faid' Mercer admits to be one of the daughters and

' “ co-heirefles





