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* and difcount again{t the debt claimed by the 1ppﬂl eeag a{“pnee
“ of Gemrge Azderfin, the dther defendant in the decrec r.amed,
“any e ]ultablc demand rn{pefiu‘v the faid debt, which he had
¢ 2 right to claim frem the faid Guorge Apderfin, the omgmal
« onlwe »  Decree reverfed with co’h, and the caufe remand-
ed to the B igh Court of Chancery for further procezdings to be
had thereiry, accoxding to the principles of this dccxee

PICKET,
agamst
"MORRI ‘“.

) N the year 1783, ]lfrn,, purchafed from Listlopage, the
E mmety of two thoufand acres of land in Kentucky, at the
prices of /7 600, and gave his bond for £ 4cc, payabie ata fu-
ture dd/, "and a nate of hand for £ 200, which has been dif-
chared, fomvjavz', had an equitable title to the other moiety ef
this hnd under a former contrady, butr upon this condmo.,,
¢hat he thould allow Lzuleprge, or thofe cla iming under hlm,
to take choice of either of the two tracts on paying the differ-
ence in value between them. In 1786, Littlepage, affigred
this bond to 8tockd:ll, at which time, Adrris, wasa creditor
of Stackdell by bond, in a fum, very little thort of the ameunt
of the one which he had given to "Littlepage. Stockdell, pre-
pofed a difcount of the two bonds to Merris, which' the Iatter
. refufed, in confequence ofme pendency of a {uit againft him,
Littlepage and othmq, by “Fohafan, in the ftate of I&epturkv,
claiming a conveyance of an undivided moiety of the 2000 acres
of land, “inftead of a Jeparate tras?, with the difference in value
etween {uch tract, and the firft “choice which Asrris, by his
: contxa& with Littlepage had a right to make. After this refu-
fal, Morris inftituted fuit againft Steckdell upon his bond, and
recovered a judgment.  Stockiell, affigned Morris’s bond to
. Picket, but whether before, or after thc Judgmem obtained by
Mhbrris, does not certainly appear.

Picket, inftituted a fuit upon this bond :1gaunfL Morrisy inthe
County Court of Henrico. At the trial of that caufe, the cqun-~
fel of /Wa/r:s offered Stockdell's bond asa dlfcount, and moved

the
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the couit to inftr u””c thv Jurv upon’the law arifing from the fadlé

in evidence before them, or by othér means w0 referve ths:

points for their fJ.tU.I'C decifiong and for this purpofe, tendered,

a flatement of the fiéls, requefting the court to alter them if

rzeeflary, foasto referve the cafe. The court declined, or
&ed giving 2 any opinion unon either r poinis

"The legality of the difcount; ths, equity ot Mirris againft
the bond 1n queftion ; and the fubje® of notice to Picket of borh
or either of thofe oucalons, wuc fubjects difcuffed befors
the jury; and the court refuling to interfere, they founda ver:
dit for Picket, the plaintiff at .

The defe ndant /Warm, moved f\)r a new trialy (this b“u,'r
the c‘.ond trial of the caufe,) but the court were divided ncz
p'mon. * Afterwards, a hfth mm‘lf’c.a'e, who had fat during the

ial, came upon the bench, and the motion was renewed, but
was foon afterwards dropt. The ‘defendant then cxhibiicd  bi’ !
to thz fame court pm/mfr for an injunétion, at which time

Ricket, agreed to fiay exacution for a month;  that the dcte..-‘
dant mwht have an opportunity of applying to the Chaxeelior,
“for an 111)unc"c10.., which he afeerwards did.

Morris filed his bill in the High Court of Chancery, praying
to be rclx,,ch againft this mdumex.t, prine mall/ upon the {T*o.md
of the dzbt duc to him fivm Steckd: /l, which had not been zis
lowed him as 2 difcount in the tu::l\..t law, A .

Picke ket irx his anfwer to this bill, ftates himff to have b3¢r§
a fa! s bona fide prirchafer of the bond in quel {tion;  without ne
ticz of any ¢ 1fpu*:s relative therete, or of the a‘;pelxef* right
to any difcounts.  That he paid Sexchdel/ for the faid bond, " in
-money certificates and other public [zcurities, a fum exceeamg
the value of this bond, which excele, created a debt from
S,_)_/ed-:/./ te him, which has beza co: tfiderably encreafed by o-
ther advances. .

Whether the County Court refux =d to grant the injunétion

apphied for by Afrris, or whether the motion was withdrawn

1:‘ confequence of the offcr tmade by Picket, of ftayin 19 EXECUtis
on for a monta, does not Lcrta.ml/ appear from the : c:f‘ord
One witnefs proves, that the apoeliane applicd to Him to
knows what odjaltion the appelles hizd to the payment cf this
bond; the witnes informed hx A that the appelige had difcounts
againdt it, and allb m: 'nfl;m“' the difpute about tha }’eutucky
jand : upon which the appeliant rcrmpd ¢« that he would have
r.othir;g to do with ths amd, fhe witnefs docs not ftate
whether this converlation took plaze befere or after the affignd”

ment,
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ment, but conchudes from Pickir's ve pl “that it was prior to
,h. “1t Qoes ot appear when the affig, rr.ent was made.  The
High Court of Chancery, dpon a .‘xvaxmff cof the caule, diffoir-
“ed the injunion as to £ 367 13: 3, wich_ intereflt ther reupon
from Auguft- 1786, afier u.,Jdd.h‘.”‘ therefiom the cofts of that
court, and decresd the m}m iétion to ftand and be perpetual as
£o the refiduz, and that Adwris fould m{.xgu to Ficket the judg-
1er.t obiained by him againft Steckde/]; the bill as to Littlepage
was difmiflzd wich cofte.  From this decrez 7 z'rf.-'t appezled.
ManrsuaLlL for the appellant, T he fizit quettion which I

frall confider-is, whﬂt‘ler the appeliart could at law, have fet’

up his Jng"z"nt againit »,.vcf"'/!', as a giscount agairil the ap-
pellant.” adly, Whether he can refort o a court ofenuty for
the relief {ous.{'lf for by this bi?i.
« 1f}, The aflignee of a bond, by the law of this ﬂ*a‘_’é, is
bound to allow ail juit difeounts againft him f or agairit the
obligee belore rotice of theaffignment. T he ufcount citered by
; the appellee, is 2 Ju.;un ent obx.:'.mei agﬂnu a wjm’ affegnee,
wm'*h I contend isnor a pxovxlcd tor by the act of AL
femb Mirris's aoud, sming by aflignment into the hands
of Sto;/vlv// -could not be corfmefeu as being /5 facks difcharg=
ed, in confzquence of ths latter being the debtor to the. former
to an equa '1 amount, [he reciprocal pofleflion of cach others
bonds, did not amount to a pay: nent of both, or of either,  The
one may be 4 ‘counted againtt the other, .Iefs the conduét of
the partics hath prevented it,

“This is the difference between afual p»«ymen[ and off fetting

nutual o mra";:‘es.; in sz ﬁlﬁ the bord 15 difcharged by the
flent operation of law ; iz '3 e latter, bot‘x debts fub!u?_s, “until
they are oppojed to each other; for the parties may wave the dife
- ‘count if they pleate. : '

In this cale, Aorris, ev_inc’ed his determinatisn net to difs

count, ex urdﬂy, as welx s impliedly. He refufed it expre/lly,
when Stackdel] 2, oplied to kim for that purpofc, and impliedly,
by bringing fuit againtt S&ckdell upon his bond, in which, it
the difcourt had been Ou.\.lCJ, he muft have been nenfuited.
And Stockd: /l, by affigning Morris’s bond to Picket, evinced 3
funilar mlpo*mon in himfzlf not to difrount, .
, After thiz, wiil it be contended; that Merris can reclaim
his right of difcounting, and that too, againft a bura fide affig-
nee? But {uppofe Adorris; was not deprived of this righcby his
own condudt, let us confider, S

- 2dly, Whetner he car be reiieved in this’ couist. ;

Ha2 Every
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Every point in this'caufe, has once been befors a couit™ 6f
competent jurifdition, and without a poflible objetion to the
fairnefs-of the. trial, the jury have decided in favor of the ap-
p’e]lam If the County Court. gave an erroneous opinion upsn
_the points fubmitted to them, or’if they erred in refufing to
give any opinion 4t all, tHe power of correction Delonvcd exw.
clufively to an aﬁpellqte court, But a court of equity has no-ju-
rifdition in fuch a cafe. It cannot corret legal errors in an _
~inferior-court;” or-rehear and rejudge the ]udfrm‘,nt of acourtof
Taw. If Mirris vras aggrieved by the )udgm nt of the County
Court he might hiave e\cepted and 'lppen.led If the Jmhces
refifed to fantion the bill of excepiions by their fignature, the
law marks out a plain redrefs for the injured party. But in-
ftead of purfuing thofe {teps, the 2 ppe;lee voluntartly abandons
them, and now feeks relief in a court of equ1ty, aspon the very
poinis, which had been fully difcuffed, . and fairly decided upon
in a court of law.  If he can hope to ’uccrcd, it muft not be
by alferting the, Jaw to-be in his favor, for that has been deter-
mined ag'ﬂnf’c him by the proper tribunal, and therefore, the
law is with his anta(rom‘t until that dec1ﬁon be reverfed. - He -
muft then rely axtovccher upon his claim to fuperior equity.

Let the pretemxons of the two parties upon this ground be
compared. Picket, is a fair purchafer, - for a valuable and full
confideration, without notice of any. objeftion upon the part of
Morris.  On the other hand, ‘Marrz:, had by his own condu&,
completely difcharged the bond in queftion from the danger of
being dlicounted, againft the debt due from Stockdell; to him.
He refuﬁ_d the dx{coum, as cne of the depoﬁtxons proves,. -for
the unfair, pmpoﬂ. of difcharging his own bond in Warrants, at
a reduced price, and confequently for lefs than the real amoupt.
He inftitutes {uit againlt Steckdell, as an addxtjonal‘ evidence of
his having & fclairhed the difeou ng; after which, his bond is,af-
figned.  Can he now talk of equity, who by his own conduét
has been the caufe of the very lofs, he is unwilling to bear him-
felf, and now feeks to throw, upon. Picket? If he had done at
that time, what he'now infifts upon, thebond in queiho*l would
long {ince have been cancelled, and deprnved of its abxhty to de-
ceive the world. :

Perhaps an attempt may be made to excufe this conuué"c of
Mbrris, on account of the equity againft his bond, which is
faintly relied upon in the bill. Tf this had been any thing more:
than a pretence, Aorris, inftead..of waving the difcount by
bringing fuit«.upon_Stocédgll’s bond, would.have inftituted a fuit

Lo ki ) 7 . . iﬂ

.
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in equity to be relieved ag”un’% the payment of his bond, by.
which means, third perfons would have been warned not to

purchafe it. But the decrec of the Chancellor, by dire&ting the’
difference between the two bonds to be paid by Mbrris, necel-

§Lxly difallows his claim of muxty on account of the Kentucéy

ands :

I fay nothing about the bill of exceptions, becaufe not beirg:
figned, it contains-no fa&s which this court oxmht to res
rard.
g Wickuaum for the appellee I' cannot zgree, that Morris,

has by any part of his condu& waved his rlght of difcounting
Stockdell’s bond againft his own, or that he is- precluded from
afférting that ng‘xt as well 25 his prior equity againft this bond;
ina_court of chancery. -

Mopris purchafed from szt/zpage his clioice of twe .diftin&
- traéls of land, of a thoufand acres éach. He is afterwards fubd

" in'the ftate of Kentucky, by Fobnfon, ' who claims an undivided

. moiety of -both tracts.  Should he fucceed, no two contracts can
" be more unlike, than the on¢ made with Littlepage, and. that
which would be thus forced upon him. The bond’ which” he .
_had given in part of the purchafe money, comes by aff ?nment
into the hands of Stockdell, his debtor, charged with this equi-
_ty againft it, and therefore,- when Juorris was applied to by
_ Stockdell to difcourit one bo.1d againft the other,” the former, -
very properly obje&ted. 'He was not bound to offset' a debt
juftly due to h.m againft one;: which in equity he did" not
‘owe. Under this impreffion, Marris brought fuit upon Stock-
dell’s bond-as he. certainly had a right to do.

"It cannot be denied, that Morris had original ly. an equity a-
gainft Littlepage;-but it was not neceffary for him to difaffirm the .
Contra@, unlefs he pleafed todofo; for if the damages to which
.he was ent.tled thould be equal to the debt due from him' to -
Littlepage, the one would difcharge the other, and yet the'cop-
tract remain valid,

The next queftion then is, whether Morris, canina ‘court -
of:chancery fet up this equity, as well as the difcount, againft
_ch,{-pt, the affienee.  As this point has been fully dlfcuf%d in
the cafe of Norton and- Rofe,. it will not be neccﬂ"a*y to ‘repeat,
thofe arguments. - ’

But it is contended, - that crofs bonds ‘do not dijcharge each
other ; that they onls v give an election to az]}aunt “the one againft
theother. Tthis poﬁtlon may be very queftionable. The words
‘ofthe law arg general enough to miake any difcount, '3 pay]rsnent.

ut
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But if tis be not the cale, Adrris mav offer Sieckd Ils bond as

a dx.co-mL arain(t Picket; becaule it would have been a good”
ne a7t Stocddll. ‘The time when the difcount may be made
i3 nof limitted ¢ by the law, and therefore, may properly be of-

{rred when payment is d:manded. The conduét of the parties -

in the mean time cannor defeat this right to difcount, unlefs it
amount to an m‘)rfjs wryzr. 1 have endeavored to prove; that
the refufal of i 15, did not amcunt to .2 waver. On the
other hand, he retains Stock4[7s bond in his poffeflion, and as
T30 a3 e was properly called wpm by Picker’s fuit to make his
cle@ion, whether to difcount or not, he then offered Stockd:APs
debt as an offset.  T'he inftitution nf the fuit upon . Stockdell's
bond, was not an implied waver; by giviag to the debt the fe-
carity and digaity of a judgment, he did not th:rs:»y Acnder it
unfic to be made an offeet,

- But it is contended, that however the generals qav(hon may'

be decided, a difcoun ¢ againft a e affignze cannct be- fet up
azainft the plaintiff in the action. ~ 1 can fee no good rexfon for

this dif‘rin@cion ; 1f it be correél, it is apparent that the moft

palpable injuftice muft'fullow. T he obliror, knowing that his

bond has come by affignment into the pohdxon of a particular
( se

perfon, goes on to feil him property, or to make payments;.
'111 it be contende, that a fubfequeat afiignment of the bond,

wiil difcharge it of thofe difc Coums which had once famy at-

tached upon Cit?
If we muft give to the law a cordftruction fo ftri&k as to pro-

duce this effe, it will foilow from the fame mode of interpre- -

tation, that the negocia mhtv of a bend is at an end after ong
a{I’ghmbrt, and of ¢ courfe, that Picket could not recover at haw.
The words of the law are, ¢ that any perfon or perfons may
aifign,”
obiigees:  But if under a liberal conftrucion of the law, aflig-
nees may affign, the provifo as to difcounts muft bs fo far ex-
tended in its interpretation, as to be commenfurate with the
7ight t7 affign. :

The pext queftion is, whether we can be affifted in a court
of equity, after what has happened in the trial at law?

It is ovjected, that the errors which the court committed,
were only examinable by a court of appeliate jurifdiction, But
in the cafe of Ambler and IVyld, (aute p. 36,) this court deter-
rnined, that the Chancellor might relieve agzainft a mere error
in the court of Jaw. In that cafe, the court |mproperly refufed
to admit certain teftimony. which was offered; the party ag-

) grieved

which if taken ﬂrl&}y, wiil only apply to obligee or -



OF THE YEAR 1796, 261

grieved by that decifion might have ew(r‘epteri and appealed, but

he did net. Your honors deterymned that the mfenor court

were w mrg in refufing the evidence, and that the party who

was injured by the miftake of his counfel, ii not exceptirg,
might feek relief in equity. But this is a much fhor:ger cafe
thar that,  We do not complain of an erroneous opxmon given
by t court, but that they refufed to give any opinion at all

when applied to for that purpofe. Inftead of inftruding the ju-

Iy as to the law, they left a queftion of nicety and m‘ﬁculty to
e decided upon by them.  If the j jury undertook to determine
tpon a qu"hon which involved equitable matter, and were.

verong in theiropinion, furely their decifion does not ouft the .

t! v: couTt of chancery of its Jurlde&lOIl over the fubje. Tt.is
¢hvious, that the counfel for Merris were mifled, and the j jury
conmunde% by an enqulrv into Morris’s eqiuty acramﬁ the bond,

and Picke?’s knowledge of it, before the af g)zment ; whereas the

fingle point to ‘Vthh the attention of the jury ought to hav
been c«nq}v(., wae, the propriety of difcounting the bond due

[rom Stsckd:ll, as to thie notice, the j jury J had nothing to do with

it; it was a_merely equitable queftion. "The defendant was
prevented from obtaining a new trial, from a mere accident,

which it was rot in his power to controul. It is every day’s

pm&xce for the Chancellor to relieve again{t an injury, refult-
ing from a miftake of counfei; as where he negle&s te offer
dlfcounts, and the like,
Having, I truft eftablithed the jurifdiction of the court of
equity. I will proceed to examine the fa&ls in this caufe, and
apply them to the prmc1ples w]uch I have endeavored to main-
- tain.

It Stackd:ll had be een the plaintiff at law, no queftion would

exift as to our right to relief againft him. It will alfo be con-
ceded, that whether the equity goes along with the bond into
the hands of an affigniee, or nat, he is lmble, if he had notice
“of it before he has paid the confideration thoney. Nay, if hz
received it at 2 time, when it was in his power to fave himfelf,
he will be confidered as a purchafer with notice. ,
If Mr. Picket can be in a better fituation than Stockdell would
have been, he muft not enly be a purchafer without notice, but,
he muft proye, that he gave a fill bona fide conﬁderatxon, and
that he has paid the whols of it
I fay, he muft have paid a full confideration ; for if the af-
. fignor’ of a bond be lnbl° to the affigree in cafe he cannot re--
cejve Jpayment from the obligor, and lefs is paid for the bond,
than its real nominal amount, it is ufurious,
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I admit, that the-anfwer of Picket contains ftrong gencral a-
verments, that he paid the whole confideration before notice of
Morris’s cquity.  But this general aflertion is qualified by other
parts of the anfwer, and when he is called upon to ttate the ex-
alt confiderztion paid for the-bond, he refufes to do fo, and con
tents himfelf with a round declaration that it was adequate.  In'
oppafition to this evafive denial of thofe material points, there
is one witnefz, who thinks he gave notice to Pucéet of the equi-
ty of Adrris, before the affignment was made.  Independent of
this, it appears by the anfwer that long after the affignment was
made,, and when it is not denied that Picket had notice, he went
cn to encreaafe the debt due from Srockdell, inflead: of faving
himfelf. and AMorris with Stockdells property in his hands,
which jt was in his power to have done. .

There is then the teftimony of one «witnefs, oppofed ta the |
anfwer, Let us fec if there be not circumftances in aid of the
former, f{uficient to outweigh the latter. In the firft place,
the enquiry which the witnefs ftates Mr. Picket to have made
" yould have been more natural}y thought of bg‘arﬁ, than afier

ke had paid bis money. 2dly, ‘The filence which the anfwer’
obferves as to the date of the affignment. 3dly, The appel-
lant’s having property of Stockdells fo long afterwards in his
poflefion. 4thly, The judgment, which Adrris had obtained
againit Steckdel] in the very town in which Picket refided,
which as to the difcount, is ftrong preflumptive notice. The
judginent fpecifically bound the very fubject in which Pickes
was dealing. ) .

Ranporrs on the fame fide.  Aorris has a two fold equix
ty againft Picker; 1ft, his right to difcount againft = Srockdell,
and 2dly,. his equity againft Littlepage on account of the Kenw
tacky land. I fhall not notice the firit point here, as the fub-
jedk has been fully difuffed in the cafe of Nerin and Rofe.
But I will make this obfervation as to the faft of notice; that
where-an anfwer is to prevajl againft the teftimony of afingle
witnefs, it thould be plain, candid, and clear of every appear-
ance of concealment, This anfwer denies that the defendant
knew of any difputes about the bond, inftead of being refpon-
five to the interrogatory,. whether hg knew of ary ¢bjec?ions to
it bv Adoppis?

The. quettion then, which'is now ta be confidered is, whe
ther Picket is liable to the diferunt claimed by Aforris? Itisad-
mitted, that Arris knew of his bond having paffed into the-

hands
A}
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hands of Steckdeil; he had therefore 2 right to keep up Stack-
delPs bond, for the purpofe of a difcount. v

If Mirris had once a right to oppofe Stockdells claim, it
“*fhould be fhewsn by what means he has loft ic. It is faid, that
he has waved the right; firft, by an exprefs refufal, and fe-
condly, by an implied waver. 'T'he reafon which induced the
refufal to difvount was entirely juftifiable, He had no objeéti-
on to the difcount in cafe e was really - indebted to "Stoctdell.
-But the fa& was otherwife ; the bond which he held was charg-
ed with an equity againit it; which might have deltroyed its-
force altogether. - _ :

As to the implied waver of his right to difcounty I would

alk whether the debt due from Steckdell was lefs binding, be-
caufe the dignity of it was encreafed? Or will it be coatended,
that a judgment canrot be fet off again{t a bond, as wellas one
bond againft another ! The only proper tirme at which ZAdsr#is
could make an eletion’ which could be obligatory -upen him,
was when Stsckdelly or his aflignee thould bring fuit, and when
that opportunity did occur, it was made in faver of the dif« -
count. : '
" But it is contended, that the a& of Affembly does not zpply
to difcounts againit mefire affignees.  The word glaintiff- which
is ufed by the legiflature, gbvioufly exprefles the fame thing as
affignee would have done ; and if this latter word had been ufed,
it would have run through the whole ftring of affignees, how-
ever numerous they might be. The reafon of allowing dil
counts, being to avoid multiplicity of fuits, it apphics as well
to mefne affigre’s, as to the one, in whom the right to the debe.
ultimately refts.

The next queftion refpedts the jurifdidtion of the court of
chancery. Mdorris, as I before obferved, had a two fold equi-
tv; one, which might properly have been decided upon at lawy
but the other, which refpeCted the Kentucky land, was a quef=
tion, which, belonged exclufively to the court “¢f chancery.
If the latter had been the only ground of the application to that
court, no one could have demied its jurifdiétion. Butitiswell
known, that if that court will entertain the fuit at law, ic
will decide the whole cafe, though involving points properly
determinable at law. ’ )

Difcounts, are not lefs a fubject of equitable jurifdiltion, be’
caufe they may alfo be determined at law.. Until the ftatute,
the parties were driven into that court to obtain the benefit of
difcounts, and the jurifdiction is not oufted by its being econ=

- . current
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current with the courts of law.  Indzpendent of thafe confider-
ations, there was not only mu’mm, but accidsnt in this cafs.
The counfel were evme'my led off from the truz point of dif
cuffion, into an enquiry about nsfice, which was ﬂr.mvly gt
portant, and from this caufe it pro.ub]y was, thatthey negidfi-
ed to file exceptions to the opinion of the court. It was 7 ¥
" dent alone whlch prevented a new trial from being granted up-
on the firft application, and the offer of Picket to waita month,
ntil Morris could have an opportunity of obtaining an injuric..
tlon, allured the latter from his purpofe of I‘f.'n\.Wh,C‘" the,
‘imotion.

MarsHaLL in rcp}/ Whether the equity. attached to a
bond follows it into the hands of the affignez or not, is a que!
tion I mean not to argue, becaufe, I confider it to be unimpor-
tant in this caufe. 18 Lattlepage himfelf had been ')lumm{, he
could not have bean op')ofli b/ this eqwu.,m cbieltion.  “The
only evidence of this equity is, the aniiver of Littlepage, a -_ml
filed in Kenrucky concerning chis lan 1, and a paper figned by
Fohnfon, who contefts the right of Mris to a fulfiilment of
“Littlspage’e contract.  But none of thefe | papers can be confiders
ed as evidence of the fact.

If then Adorris had in reality no equity againft thisbo nc, his
refufal to difcount, was an ablolute wavér of his righe. It ig
faid that there is no tim= limitc*’, within which the eleétion to
difcount, or to wave it, is to be made, and that he might ufe
it at the trlal I do not contend that he was bound to make it
boxmr, but if he e;\memy refufe betore the trial to make ity
and in confe Squence of his doing fo, his bond is aflignedaway toa
fair purchafer, he is bound by it, ’and cannot afterwards reclaim
his right to difcount. ‘The reafon affigned by A%rris for his
refufal was not real, buram -x\,fubterfuge, ufed for the purpole
of enabling him to purchafe up his own bond for lefs than its
vajue, and therefore it cannot qualify that, which I term an
exprefs waver.

I do not fay, that the bringino fuit upon Strckd:lls bond was
of itfelf a waver, or that the judgment could not be made an
offset ; butitis 'vzdvzz ce of his mind upon thz fubjet, that the
difcousnit was not to.take place; for if it had, dorris mult have
been nonfuited, as the bond due from him to Szackdzd], amount-
edtoa gr e"tter fum than what vvas due to him.

I have contended, that by the literal wdrds of the act, the
dpfe dant cannot fet up a difcount againft an intermediate aﬁ’i’u
nee; to which it is anfwered, that 1f the law be thus {’m&]y

mterpreted
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imerprvtpd boni can be afligred but once, I cannot clearly
compre‘nnd the juitnefs of this conclufion, for it is-plaih from
the words of the law, that any pe"fon or p.rfons having the lea

gal txtle may 2 affign; which muh mean; more- than one aflign~
ln\.nt.

If p‘"ty'ne'lts be maue, or if property | bc fold to dn intermedic
ate afiigriee, this would be an affual difcharge of fo musch of
thc bond, and might be given in evidence without the aid of
the provnfo, but this is very different from a a’fcaunt whiCH
could not be made were it not for this hw. :

“If Mbrris could not have fet up the difcount at law; thefe | is
an end of the caufe. But if lie could, he cannot now refort to
a court of equity to get the benefit of it. . The whole cafe has
‘once been tried ard decided upon before a competent jurifdictis
on. I contend, . that the fime queftion canrot be re-examined
anid rejudged in any but an aopexhuc court. Tam now fpeaks
ing of the difrount alone. - “F'he cafe of Ambler and 77yld; does
not fuftain the jurifdiétion of the court-of chancery as now conz
tended for. In that cafe, material te{timony was not permitted
to go to the jury, and of courfe, the whole cafe was not beforé
‘them, nor decided upon by them. This court declared, that
if the whole evidence had been laid beforg the jury, the decifion
would have been otherwife. - In this cafe, nothin 1g was kept
back; the queition which we are litigating here, is -the very
fame which was contefted and decided by the jury with the ve«
ry fame evidence which is exhibited to this court.

It is faid, that the counfel and jury were entangled with a
queftion whlch was um'npoxtam, and by that means they were
feduced from the true point inthe caufe. This is mere con«
Jjecture, and-is not warranted by any part of the record: But
if it were, I do not agree, that the mifmanagement of counfel;
or the mlfuoncepnons of the. jury will give jurifdiétion to a

“court of equity, over a fubjeét which has been fully examined
and decided upon by a jury.

Te is faid, that the court of chancery had an original Jurlfd1c~

. tion as to d]fcoums which is not oufted by the ftatute. This
‘is admitted, and it then follows, that the courts of law and e~
quity have concurrent jurifdiction upon that fubject. .

It will I prefume be admitted; that ‘thofe courts have alfo
concurrent jurifdiGtion in matters of dccount; but becaufe this
is the cale, will it-be contended, that if -2 fuit be brought at
law upon an account,’ and a decifion be there had, the very
fame fubject may be re-examined in  court of, equlty? As welt

: I2 might



266 FALL TERM

might a court of law rejudge a cafe decided upon in equityy
under the plea of concurrent jurifdiction.

As to all the other pretences for giving jurifdiction to the
court of chancery, they are mere conclufions of the counfel,
without being warranted by the record; fuch are the {uppofed
blunders of the counfel in difcufling the equity, inftead of the
law of the cafe; in their being dazzled by Picker’s offer of
waiting 2 month, and being thereby put oft from their firft in.
tention of moving fora new trial,

It is contended, that Picket had notice of Aorris’s difcount.
This is not proved; but if it were, and if he alfo knew that
Morris had rejected the difcount, he certainly would not have
been bound to admit it. -~ Neither is there any evidence, that
Pichet had it in his power to fave himfelf; or that there was
any thing like ufury in the tranfadtion.  Thefe, are points not
ftated in the bill, and therefore could not be noticed by the
court, even if they were proved by the evidence. "

As to Morris’s judgment, it could not be even implied no-
tice to Picket, who was not privy to, or bound by it. But
there is the ftrongeft reafon to believe, that the judgment was
obtained after the aflignment; for if it had been otherwife, it
it highly. probable, that Stockdell would have offered Moriss
bond s an offset. . v '

The COURT defired this caufe to be fpoken to again, up-
on the points of jurifdiGion. o

- Duv v for the appellee.  The conduét of the court in re-,
fufing €a feal the bill of exceptions, prevented Aorris from ap-
pealing, and produced an injury, againft which a court .of e-
quity may relieve. I admit, that the ftatute points out a mode
of proceeding, where the couirt refufe to feal a bill of excepti-
ons;y but it does not follow from thence, that equity may not
exercife a concurrent jurifdiction over the fubject, and prevent
the injuftice which muft refult from an unfair trial, or one,
where the parties have not been fully heard, and where the
judgment is apparently wrong. '3 AMdorg. Efs. 291, proves,
that a court of chancery will interfere, if the jury be mifdire&t-
ed. So if the court refufe to direct the jury, and they find an
inequitable verdi®, the Chancellor may with propriety inter:
fere. After many new trials have been granted at law, this
court will for the furtherance of juftice grant another. 3 Morg.

£fi. gx. :

Wicknam,
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Wickram. I think, that the jurifdidtion of the court of
equity in this cafe may be maintained, as well upon the gene-
ral principle and conftitution of that court, as upon the decifi-
ons of this court on fimilar cafes.

If a want of jurifdi@ion appear upon the face of the record.
in proceedings at common law, the judgment may be arrefted,
or reverfed.  But in chancery caufes, the jurifdiction muft be
{pecially objected to by plea. ~ It may be fmd perhaps, that this
bil] gives jurifdi&ion to the court, and that therefore no plea
to the juriidition could have been properly put in.  But fince
all the material allegations in ‘the bill are proved, the court
- muft retain its jurifdiCion, if the bill gave it; if it did not,
. then it ought to have been objefted to by plea.

If the appellant had meant to oppofe the relief prayed for,
becaufe of the judgment at law, he fhould have pleaded it in
bar, and by an{wer denied the equity ftated in the bill. The
County Court when called upon to inftrudt the jury as to the
evidence, and to determine whether the difcount which was
offered by Morris, was legal or not, refufed to give any opini-
on at 3ll, improperly fubmitting to the decifion of the jury, a
legal queftion which it was the duty of the court to have de-
termined. » )

The cafe of dmbler and Iyld, comes fully up tothis. The
queftion in that caufe was whether the referees had valued the
houfe in fpecie or in papcr money, The original valuation
could not be found, and therefore the referrees were examined
upon that point, who declared, that they had a fpecie valu-
ation in view. The whole cafe turned upon their evidence,
and J#yld, was prepared with teitimony to prove, that the va..
1uers had made declarations on the fubject, the reverfe of what
they then depofed.  But the County Court before whom the
caufe was tried, refufed to {uffer the witnefles to be examined,
- this court determined that they were wrong in that opinjon, and
that where the decifion of the inferior court was manifeftly erro-
neous, the omiflion of coynfel to file a bill of exceptions, fhould
not bar the jurifdicion of the chancery. The Chancellorfaid, that
if this evidence had been heard, the verdi&t might have been dif-
ferent. But the ground of the injunftion cquld have been ng
other, than thg error committed by the court, in refufing the
examination of the witneffes, ) o

If we refer to Britith decifions, they will abundantly prove,
that equity"may grapt relief, alghopgh the matter has been des
cided at law, :

In
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In the cafe of Grahamn vs Stamper 2 Vern. 146, the defeny
.dant in equity pleaded the yerdit and judgment at law and that
the defendant had infifted upon the fame.matter at law, where
it was rujed againft him; and demurred.  But this was not
thought fufficient to bar the relief praved for, and the plea was
overruled.  Soin the cafe of Robinfon us Bell 2 Vern. 146, thg
ground of the bill was, that the plaintiff’s attorney had ?E\g' mifz
tzke, and contiary to inftru@ions, pleaded a general, in egd of
a fpecial plene ad minifiravit.  The coyrt relieved againft this

miltake glthough the bill did not ftate; that the difcovery was’

marde before the judgment,

If fuch be the decifions in Hugland, there is a much firony
ger reafon, why a court of equity fhould be more liberal in
granting relisf in this.country, in cafee, which havebeen decided
inthe Gty Couts. The want of Jegal knowledge in thofe
courts, and the loofe manner in which bufinefs is gererally con,
dutted there, will frequently praduce improper and unjuft deci-
fions of cafes, which in many inftances could only be remedied
jn a courtofequity. A diftinction of this fort is even varranted
by Englifh cafes,  In Finch Ch. cps. 472, we find that relief
was grantedagainft the judgment of an inferior court, on account
of improper conduét, and a diftinétion is taken between the
decitjons of fuch courts, and thafe of the fuperior courts. .

Another ground of jurifdiction is the miftake of the jury.
The only quaftion was if the debt had been paid: and if the
court hat determined as they fhould have done, that the difcount
o'fered by the appellee was proper, the verdiét muft have been
different from- what it was; yet this opinion of the court was
withheld. The jury were led to believe, that the material
point in the caufe was whether Picker was a purchafer, with
or without notice, and not being fatisfied that he was the for-
mer, they found for him. I know, that in Ambler and 73ld
1t was faid by the court, that if the whole evidonce had been
left to the jury, the decifian would have been otherwifc.  But
it will be noticed, that in this cafe, the error committed by the,
jury was in the Jazw of the cafe.

A court of equity wiil relieve againft an award, if there be
an evident error on the face of it, or if the arbitrators have
miftaken the law of the cafe. A verdi& is not more folemn
nor more obligatery upon the parties than an award, This
court have gong into the receffes of a jury room, to get evi-
dence of the irregularity and miftake upon which the verdi&;
waj given. (Cichran vs Street, ante vol. 1p. 79) In (A Rae

' s o
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s I¥o:ds ante p, 80) the jury confidered the phintiff as enti-
tled to half the ticket; but from the evidence, 1t -was
clear, that if he were entitled to any part, it ‘could rot be to
more than a fourth; yet this court fuftained the decree of -the
Chancellor, which awarded a new trial.

It mav be contended that J4is’s attorney might have re-
newed his mosion for a new trial.  There 'is fome obfcurity
upon this fubj>€t, and it can only be cleared up by fuppofing that
his counfel was le! off from his purpofe of doing fo, by Pick-
¢s oifer to ftay execution until he could apply for-an injunc-
tion, It appears, that after a fifth magiftrate came upon the
bench, the motion was renewed, and then abaridoned.  But
t6 make the moft of this, it was a miftake of counfel, againft
which this court may relieve.

Rawporpu. Let us confider this as an original calein the
court of chancery ; that Morris had there filed his bill againft
Picket; caliing upon him to furrender the bond, en the ground
of his original equity againft it, or becaufe of the difcount; or
if the ground of the bill had been, that Picket might have faved
himfeif out of Strckd:/l’s property, .and had failed to do fo; in
all thefe cafes, the court of equtty would have had compleat
jurifdiction.  So it would, if the bill had called upon Picket to
difcover how much he had paid for the bond; For if Stockdell
_could have fought relief againit an unconfcionable, or ufurious

bargain, (which will not be denied,) it is equally "clear’ that
Morris pofieffed the fame right.

\What then is to bar us from this equitable relicf after a de-
cifionat law ? Ifa verdict he rendered after a fill and fair trial
upon the law of the cafe, I admit, that the interference of the
court of chancery would be improper. But if the caufe be mixed
witha queltion of equity, where the jurifdiGtion is concurrent, as
in cafes of fraud difcounts and the like, and a wrong decifion has
been given, Chancery will interfere and relieve, although the
fame points have been prefled at law,

A court of equity will entertain a fuit in the cafe of a loft
bond, although there js alfo a remedy at law, 3 Durnf. and
Eaft 151. , _

The cafe of Kent vs Bridgman Prec. in Ch. 233, eftablithes
this principle; that where there is concurrent jurifdiction, tho?
the party at law attempted to avail himfelf of a point proper for
the determination of that court, and failed, yet he might feek
relief in equity. Now, although the whole cafe in Kent and
Pridgman was not fubmitted to ‘the jury, and thercfore an at-

: tempt
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tempt may be made to diftinguith that cafe from the prefent, yet it
13.b {ous, that che ground of the decifion was not the failure to
produce the judgment, but the fraud, which was cxaminable
in equity as well asatlaw: The Chancellor fuftained the caufe
upon the ground of a concurrent, and nat of an appellate jurifs
dictinn.

Massnarr. The principle which I have endeavored to
maintain is this; that when the whele gusflion has been com-
plecely before the jury, accompanied by no circumftance which
could pravent a full and fair decifion of the cafe, by that body,
there is no remedy but in an appellate court.  If the party ap«
ply for relief ta a caurt of equity, he muft rely upon other
ground than legal errors in the decifion complained of.  Leg
all the cafes which have been cited be examined, and it will
be found in each of them, that the subole cafe was not decided
upon by the jury, In 2 Morg. Efs. 291, the jury did not de-
cide vpon the dilcounts, 3 Morg. Efs. is no ways applica~
ble, .

In the cafe of Kent and Bridgeman, there was an equity
which was hot determined at law; there was a fraud praétifed
and praved, hut ftill the party could not recover at law, with-
out a copy of the judgment; of courfe, the fubjelt of the fraud
was niot tried at all, and the jury were direéted to find for the
plalniif, becaufe the judgment was not produced. This is
precifeiy within the rule T have flated,

It is then coutended, that if it were intended to objelt to the
jusifdiction, it fhould have been done by plea, this is founded |
fuppoli: upon the alt of 1787, which declarcs, ¢ that afier an,
twer filed, and na plea in abatement to the jurifdition of the
court, no exception for want of jurifdiction fhall ever after-
wards he made &¢,” :

The conftru@ion of this faw muft neceffarily be reftrained
to cals, where the §if fhews a right in the plairtiF to recover,
Feor where the plaintiff has no right at all, and if he be barred
by a judgment wt lave, it 1s not neceffary, nor would it be pro-
per to plead to the jurifdiion.  Such a plea admits ths night
of the plaintift, but denies the power of the court to decide up-
onit.  Thus, if afuit in chancery be braught uponabornd; the
plaintiff baving a right to r¢cover, the defendant muft apprife
him in an early flage of the caufe, that he means to objedi to
the jurifdition of the court. But if by the phintiffs own
fhewing, or otherwife, it appears that the bond has been paid
offy or that he had brought 2 {uit at law upon it, and a vcrgi&

_ g an
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and judgment had pafied againfthim; would-a court of equity
be bound to decree in his faver, becaufe there exifted an ob-
jection to its jurifdiction, which had not been taken advantage
of by plea?

It is faidy that the defendant fhould have pleaded the judg-
‘tnent in bar.  But this is not neceflary, where the fame mat-
ter is flated in the anfwer, and is alfo relied upon in bar; or
if (as in the prefent cafe, the plaintiff himfelf flates the judg-
ment in his bill.  In Ambler and Wyld, the whole cafe was
confeffedly not before the jury; for the court would not per-
it them to hear all the teftimony which’ was cfferad.

In the cafe cited from Finch, Ch, Cas. 442, the court had

~no right to decide at all for want of jurifdiction, fothatin fadt,
there was no judgment. :

In 2 Vern. 146, there was a {ecret equity, of which the de-
ferdant could not avail himfelf at law; for the court was not
at liberty to enquire into the legal error, whilft the queftion
was depending in a fuperior court. In the cafe now before the

- court, there 1s no equity unmixt with law, fince the difcount .
might have been inade at law. In the caflc laft cited, the mife
take was not triable at law, and of courfe, it was not enquired
into nor decided upon by the jury. The cafe of Bgfankst and
Dafbwoed, Talb. go, was a fuit to be relieved againit an ufuri-
ous ‘contralt,

If the jury miftook the law as to the difcount, it does not
from thence follow that a court of equity can interfere; for if
fo, every error of the common law courts may be re-examinad
and rejudged in this court. In the cafe of Cickran and Street,
this court did not fet afide the verdi&t becaufe it was wrong,
but bscaufe a part of the jury had been impofed upon by the
others. -

As to the power whicly it is faid Picket had to fave: himfelf;
there is no proof of it.

I am at a lofs to comprehend the diftin&ion which is taken
between cafes of a merely legal nature, and fuch as are mixed -
with equity. I admit that in the latter cafe, the two courts
have concurrent jurifdiction, but if the whole fubject be decid-
ed in the court of law, equity can no more re-examine it, than
the courts of law in a fimilar cafe could re-examine a decree of
the court of chancery.

I admit, that a fuit may be brought either at law or in chan-
cery, where a bond is loft. But if it be decided in either court,
the other_cannot interferc. '

' .- ' _ Roaxg,

,

«
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Roang, J.—Wherever a cafe is fullv and fairly tried in 2
court of law, the decifion is binding upon the parties, and 4
re-examination of the caufe in a court of equity is certainly
improper. The parties, by fubmitting to the decifion of that
tribunal, muft be goversed by it, “whether it be right. or
wrong. But this prinziple will extend tono cale, where there
has not been a fair trial, as well 45 a full difcuffion of the
caufe. L A T
" Ina this cafe, the appellee at the trial in the County Court,
offzred the bond of Stackdell, as a difcount againft the demand,
which ought certainly to have beeri allowed. For I cannot
confider any part, of Adorris’s condudt, as’amounting toa wa-
ver of his legal right to infift upon the offset. His refufal at
one time to admit the difcount, is fatisfaftorily accounted for.
He had ftrong reafons for believing, that he might oppofe the
payment of his bond to Stockdell, by the €duity. growing out of
the original contract for which that bond was given. :

It appears, that the counfel for Afrris, moved the court to
inftrult the jury, that the difcount was proper ; this they refu-

' fed to do, as well as to recommend a fpecial verdi. In con-

fequence of this improper conduét in the court the jury found- a
verdi€t moft obvioully againft the very right of the cafe.  For
I hold it moft clear, that either party has a right to demand the

-opinion of the court, upon queftions of law which may arife

during the trial of a caufe. heir fuperintendence .in ex-
plaihing and deciding legal queftions, is eflential to the proper
adminiftration of juftice, and ought to be exercifed, ‘when ei-

* ther party require their interference.

The fecond motion which was made for a rew trial, was
not over-ruled by the court, but for fome reafon or other
which does not certainly appear, it was abandoned by the de-
fendant. Although there is no teftimony in the caufe leading
to a fufpicion that Pickef’s offer to ftay execution until an in-
junétion could be applied for, proceeded from an improper mo=
tive in him, yet it is highly probable, that it tended to divert
Morris, from his purpofe of perfevering in the motion.

I think the decree ought to be affirmed.

CarriNgTON, J.—It would perhaps feem ftrange, thata
court of equity thould not poflefs the power of relievihg azaintt
a judgiment at law, obvioufly unjuft, and againft the right of
the caufe.  In cafes of fraud, {urprife, accident, truff.and the
like, where that court has complete jurifdiGion, it is within
its peculiar province to grant relief,  where the parties cannot

" obtain;
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obtdin it at law.  Itis true, that the party afking for its ins
terpofition muft thew himfelf entitled to equity fuperior to that
of the perfon whio has unconfcientioufly obtained the advantage
&t law. v : o .

I admit, that the courts of law and equity fhould be confired
within their proper fpheres; and that the line which feparates
their refpective juriidictions fhould be carefully guarded.  With
equal jealouly would I watch over and preferve from violation
the trizl by jury.  But it is not lefs importast; that the comrt
fhould exercile thole funétions which properly belong to them..
To the former, belong the uncontrouled power of deciding up+
on fa&s and even vpon the law if it be fubmitted to them.
The province of the latter, is to determine upon thole legal
points which come-properlv before them. It 15 therefore the
duty of the court to inftruét the jury upon the Jaw when they
are required to do foy or to referve the point i either party de~
fire it. If the opinion of the ccurt be wrong, therc isthen

*way to get it correéied.  If the opinion be right, and yet the

jury difregard it, the court may preferve its privilege by fetting
‘afide the verdict, ) ) ) _ :

Can it Le contended, that this caufe tvas fully dnd fairly tri<
ed, when the cnly impottant part of the appellee’s cafe was not
decided upon by the jury? When the court refufed to ftate to
the jury the law as it refpeéted the difcount, they as effectually
excluded it from the confideration of the jury, asif they had
done it in exprefs terms ; for though it was laid before the ju-
ry, yetit was a queftion proper for the dscifion of the court,
and their refufal to give that decifiony kept it out of the view
of the jury as the verdiét evidently proves: The jury were

. then miftaken in the law, and being involved in unimportant

difcuflions upon points no way relative to the caufe; they were
allured from the ouly one which was material: -

- Independent of this, it is clear that,the parties Wete furprifed
into the abandonment of their firft intention of moving for a

. new trial, by the offer of Pickez to ftay execution until dn in=

junétion could be applied for, It ¢annot be queftioned, but
that equity may relieve againft the miftakes of @ jury, as if
they mifcalculate, or omit to allow difcounts to which thie par«
ty injured can prove himfelf entitled, ! ,

I think that the cafe of 4mbler and Byld; is not diftinguifha~
ble in principle from this.  That caofe was determined before
a court of compztent jurifdi€tion, but it was determincd impro~
perly. ‘The party aggrieved might have appealed; ™ but he did

- D c 2 - not 3
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not; yet this court decided, that equity might relitve him av
gamf" this erronesus ]mta'mmt of a conrt of' lqw. -

In this cale, it is apparent, that thére was a f’trugglc o3
gmcnl verdi€t, and that the faw and uglh of the cale way
ftided in the conuufi’

I think the decree uoht and that lt fhould bz aﬁilmed

Lyons, J. —There have been three queitions made in this
caufe; . the 1{t, has been decided in the cafe of Nortonand Rofe,
The 2d is, whether the' condu® of Myrris as notdeprived him!
of the difcount, of which he now endeavors to avail himfelf.
3'd!y, Whether, if he be entitl>d to the difcount, he can have
the benefit of it after the verdict and judgnieht 'ur'un(% him,

Upon the 2d point, it is contended, that Morris having onc:x
refufed to admit the difcount, he has thcrcb/ waved his right
to affert it againft a bona ﬁ(L aflighes. How far,an u“quulw
fied refufal mwnt have bound himy 18 1s unneceffary to decide,
becaufz I am clear that his condu& did not .amount to that.
Whether the equity under vhich he fheltered his refufal to dif-
count was well founded or not, is not material ; it was evis
dently the caufe of his refufal, and it cannot from the circums
ftances which attended it, be confidered as a merc pretext to
avoid the difcount. There was at the time, a fuit depending
in the ftate of Kentucfky, the event of which he could not x)oﬁv-
bl/ forctell, This is fufficient to repel the prefumption of an
intention to wave. Under thefe circumnfiances, it was a fraud
in Stockdell to aflign the bond without giving notice of the difw
count which Msrris had againft it.  Whatever may be the e~
quity of Picket, that of Morris was prior, and equal to it, be-
fides which, he had a kgal right to fet up kis drcount. But '
in fad, Picket muit be conlidered as ftanding in the fhoes of
Stone// fince it was his duty to have uquured of Motris ref-

- pecting the bond, before he took theaflignment of it.

There can be no doubt then of Morris's right to relief, i
lofs he be barred of it by the verdi¢tand Judrrment at law, wmch
Brings me to the confideration of the third point.

Ifwhat I have before ftated be corre@, it is clear that AZ -
rss has a fufficient difcount againft the claim of Picfer, both at-
law and in equity. But it is contended, that he cannot now
obtain the benéfit of the difcount, becaufe he has loft the oppor-
tunity which he once had of avallmtr himfelf of it at law. But
I would afk, when it was, that this oppottunity prefented it-
felf? At the trial.of the caufe at law, he claimed the difcount

and it was rejected. Confidering thc queftion as a- legal oney
he
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he prayed the opinion of the court upon it, or if they doubted
that thev would recommend a fpecial \'Crul& they refufed to
. do either. Hc then terdered a bill of exceptions, which they
would not fign.  He yvas equally unfuccefsful in obtaining a
new trial.  What more could he have done? T'he Superior
Court could not refieve him, becaufe nothing was ﬁnead upon
the record which ceuld avail him there. 1fhe had 2 applied for
¢ mandamus, or purfued any other method of obtaining rclief
fave the one hedid, an execution might have iffued, “and he
muit have e\penenced in the mean time the effe of an unjuft
and inequitable verdi®. And is it poffible that a right thus
clearly eftablithed, fhould be deftitute of a cor refponder)t;cme-
dy? I thought it was the peculiar province of a court of chan-
cery, to afford relief, in cafes where competent remedy could
hOL Te afforded fome where elfe.
T 2dmit, that in this cafe the party had complete remed;
law and 1f the caufe had bLeen xully and fairly decided t ere,
equity would not have interfered.  But this was not the cafe.
The refufal of the court to dccide upon the points which were
-properly fubmitted to them, prevented a juft determination up-
on the only important qumhon in the caufe; and their fubfe-
quent refufal to {zal the bill of exceptions, fhut vut the'parties
{rom the proper tribunal to have correfted them.  Suppofe the
jury fhould obftinately decide againft the opinion of the court
upon a point of law, or thould dlfrevard their yecommendation
to find a fpecial veru& there could be no relief in 2 court of
lavr againit two improper verdi¢ts, as a fecond new trial could

not be awarded. Would it not be.monftrous to fay, that in
fuch cafes, a court of equity could not afford relief

"T'he Chancellor was 1ot bound to grant a new trial,” be-
caufe being in poffeffion of the avhole cafe, there was nothmg
to prevent a final decifion.

"The cafe of Buriowws vs Femine, 2 Str. Rep 733, the Chan-
cellor relieved againft a judgment, upon a point, which he was
of opinicn the court of law ought to have decided in favor of
the plaintift in equity; “but he obfcwed ¢ that other Judges
might have been of a different opinion.”

Afmbler and /#yld.is nearly parallet with this, for in that
cafe, as.in this, the mifchief complained of arofe from the er-

" 1or of the court. But there is this difference between them
which renders this a ftronger cafe; in that, the party might
bave appealed ; in this he cou]d not, becaufe the bill of excep-
tions was not fealed.

This
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Thisis certairly a hard cafe upon Pic/, but he who trufts
moll, muft fubmit to bear the covﬂq“u-_ua of hie mifplaced
confidznce.

Deeres affirmed.

:

L EE,
against

TAPSCOTT.

'

NHIS was an appeal from the Diftri& Court of Frederichs-
brrg. It was an ejeCtment brought by the leflor of the
appellee a .-cr'tm{{ the appcl!a.l,t

At the u‘u) the pizintiff in fupport of his title, offered in
ev_ldence a wntmsr in the followirg words to wit: ¢ Toall &c.
¢ whereas &<. now know ve, that I the faid Samuel ]V'at/)muq
¢ £/7. do with confent of the council of {tate accordingly give
5 and grant uato nm;v Roach 1700 acres of land, fituated and
« bem(r in tie county of Fejlireland, bounded k. [and fo
< de 1b'ng the bounds] 850 acres part thereof, being forner-
e ly Oranted unto the faid d»rzry Roach by patent the 1 zth of
« S-pfcmbnr 1654, and 850 acres the refidue, by and for the
¢ tranlportation of 17 perions into this colony &c. yielding and
“ paympr &c. dated the 1oth of O&ober 1658.” ‘

(bwr‘ed) © SAMUEL MATHEWS,

W. CLAIBORNE.

“ Know all men by thefe prefents, that I Henry Roach, do
£ make over, alien, and affign for me my- heirs &c. all my
¢ right title and intercft in the within patent and whole porzion
¢ of land therein fpecified and containéd unto Mr Fobn Hyfkins,
¢ of Briffal, his heirs &c. In witnefs whereof [ have fet my
#¢ hand this 13th of F ebruary 1660.”

- {Signed) BEE® TRY ROACH,
and atcefled by two witnefles. On the 14thof cbruary 1660
this a’ﬁgnment was acknowledged in court and then recorded,

[Mote, tihe record does not ftate, that thns aﬁignment was
gndorfed upon the writing firft mentioned. ],

‘There





