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THE pafe,of Maze and Hamilton, with one
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to this volume. -But the manufcript having been
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ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For
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39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,
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NORTON,
' vagainit .
R O S E. -

ENHES fhas 4 bl exiibiiéd in the H.gh Couit of Chancety
by the appellant, to be relieved againft 2 judgment at’
}aw recovered againgt hini by the appellee, upon an affigned - -
greethent for the payment of money. -
Thie equity ftated was, that the plaintiff had Lound hnm(elf
io pay fo Groigé Anderfon, [ 450, being the balance fippofed
" due upon a ferclemeént of accountsy that he had iififted upon
certdin credits for fhoney paid by Cha-les Harris, to Georgé
/fndn(oﬂ, ‘to a part of which; he, thé plaintiff, was entitled.
Bat that the plaintift, relymw upon Anderfon’s affurances; that
‘7io pavments Had been fhade to him by. Harru, and that he was
~infoivent, exectted the following agreement viz: « We Fobs
«.H. Norton and George Andéifony huve this day éntefed intoa
#¢ final fetclemesit.of .all our accounts of every denommatlon
© % whether in bonds, open accounts, bills; money; of traffic of all
t and every kind, from the edrlieft period to this day, and we
¢ agree, ‘that thére fHiall be paid to the faid George Anderjon by
"6t the faid Nortér, (as foon as he can poffibly effeét the fame)
€ L 450, whnch is to. be confidered as full paymént for every
¢ debt that may hive beent duzy and i§ due at the prefent date
<< féom the faid Néréen to the faid Andérfon, as alfo for-all and
‘< every tranfa@ion the (id daderfon has had with any perfon
"¢ in which the faid Nortgn held an infereft in any manner
¢ whatfoever; The above pnyment 16 be made on; of beforé the
“ff of January next.” ’This agréement was figned and
fealed by Nortori, who at the fame time réceiviéd a counterpart’
“thereofy fealed by Anderfon.
" The bilt further ftates; that after the execution 6f the above
~d¢ed, the plaintiff Urew an order wpon Wilfon and Jobn: Nichos
las; in favor of Anderfing for £ 450, in diféharge of the fumk
mentiored. in the above deed, but that it was neither accepiedy
paidy nor returned fo'the, appellam
The bill prayed an x’n_;unéhon againft a judgment obtained
upon the aforefaid agreeiment by the deféndant Refey as affignes
-.-theteof to be allowed all dlfcounts which he could make appear
Ea . - agamﬁ
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againft /f:‘zkz‘;rfo"ri,- and for general felief. An injunéion till

further order was awarded.

The defendant Rofe by his anfwer denied any notice of the
plaintiff’s equityy. at the time of the affigomens. made to him,
and infifted thet Fé was & & boria fide: purchafer of the debt in quef—
tion for viluablé confideration paid to Anderfor.-

The depofitions in_the caufe eftablithed the receipt of a (um’
of money by lnder]or! from Harrii§ but no proof of the "plain-

iff’s title to any part of ity or :‘efpe&mg the order drawn upon

- Nicholasy was exhibited.
.. The caufe being, fet down as to the defendant Rcf:, (n’nder- .
/m not having anfwered, ) the court dehivered the following”
opiniony. tn:zt the os‘der ftated in the Bill to have been. drawn
by the plaintiff upon #ilfiw and Fobn Nichalas, payable to the
« defendant Geerge Anderfor; . could not have Been legally difs
¥ counted ugfun{" the' debt claimed by the ather defendants .in
< yirtue of the déed Fcknowledged by the bill to have been ex- -

- & gcuted by tife plaintiff; 2nd ‘that the plaintiff cannot fet off

- ¢ againgt the {aid debt any equitable demand which he may have
“a rxght o'claim " fromi the faid defendant Gearge Anderfon.™
“The bill' was difmifled as to the defendant Rafe, and the caufe
continued as to dnderfon, .

From this decree, Nirfost appea]ed -
- WicknaMm for the appellant, The qu'=ﬁlon isy... whether a
bond, in’the hands of an affignee without notice; . is dilcharged
of "an orxgmal équity exilting againft it? T fhall contend; that
it is notz- - aft, Upon general principles of law, and 2dly, ups

‘on the _]uﬁ con{’c’u&xor» of the a& of Aflembly which pemnts
“bonds tobe affigned.

_The aflignthent 6f 4 chfe 1 ni altiony cannot fo far change. the
“fubjedt of negociation,. as to make it the'evidence of a debt in
the kands of an aflignee, when in trigh, : no debt éxifts. - Ifit
were originally voidy -the aflignment canriot give it validity. *

The ca!e of Surtorrand Benfon, v P. Will, 497, is conclufive’

“upon this point to prove; that the equity which was eriginally
‘auuhed to'the-bond, follows it into the hahds of an aﬁignee,
with, or without notice.

© ‘The

. AP AR L DY R (Y WY

Pizket and Marru, was firft argueu, and one of the points difcufféd
“in that caufe involving the only queftion in Norfoz and Rofe, .the latrer’
Wh‘s brought on before a decifion was given in the former,
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The ground’ upon which this court relieves is,. that the
praintiff, ought not in equity to.idcover, .becauie no debr was
due. The aﬁ'anmen t cen only transfer the right of thc,o}?li)ge_e,‘
andavill not créate a rights: :
" Thus the queltion flands upon general principlés; but 2dly,
upon the juft confruction of,the,a of 1748,. Ch. 27, § 7,
there is lefs roem for maintaining’ “a comtary opinivn. The
Jaw afier: x-anrwhb the affignment of bonds, and permutmg
the w’Txcrnﬂe to fue in his own name, provides,  thatin any
fuit upon fuch hond, bill, or note,- fo affigned, the plaintift
fhall allow, 41l difcounts that the defendant can piove, either.
againft the phmt'ﬁ himfelf, or againt the firft obli gce before
nonce of fuchiffignment was given to the df‘fﬁllbd"‘t

"The a& makes no dxﬁm&lon, between legal and equntable
difeounts. The word difcoant, is much b.o.zd r than payment,
and was intended to let in the obligor to any defence againft
the aflignee, which he might have fet up 2gainft the obli igee.
Would it not be {hancre, that the oblxgor ‘thould” be protetted
againft the afligneey as to partial peyments 1 ‘made S, the obligee,
and. yet, that he fhould be left expofed to his. entiré démand,
where in equity ne part of the bond was due? As to dJcounfs,.
ghe afignee buys at, his peril, and confequently, it bdcomes his
duty to ) be fatisfied upon that fubje&, belore he concludes tha
negociation, At the fame time;, Cwith eanal Corlyenience
he may, -and ought to know from. the obhgor, 'if he hath any,

~and what objeétions to the payment.of the bond. , This  obfer-
_vation is intended to anticipate the: argument of inconvenience,
P\’Vthh may probably be infifted upon, and to fhew, that’ bonds
were not confidered by the ’eglﬂdturc in  the fame llg‘\t wttj'l
(mo(e negociable papers, which on account of their ufe in mée-
cantile uanfaé’aons, are rendered as current as poﬂ'wle, and
are on thpt account, fu ‘ché’t to different rules. Theréisa wide
Jdiftinéiion between bilis of exch.mre and bonds; the former arg’
.drawn for the tranfiniffion of money. from orie country to ari-
other; they pals th rough many hands, andif, every perfon who
became zn affignge, were under-a neceflity of applying to the
Adrawer apd 1.morfexs to know whethey thﬂy h“d objections te
payMg the bill, ic would ftop their circulation altogether. It
+is on this account, that an equity ociginally attached to a bill,
does not follew it into the hands of an afigriee without nome.
Cin the other hand, bonds feldom circulate out of the nemhnor- .
-hood in ' which they were created; they fearcely ever travel into
- for exgn ceuntrics, and there is therefore little or no inconveni.
ence,
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ence, in gaining all neccf’érv information rehc&mg them,
from the pe fon whois to pay. Whogver therefore takes a
‘bond without enquiry, takes it upon the faith of the affignor,
and if he be deceived, he muft fuffer in the mean time for his
inilplaced coz.ﬁdence, nd ﬁcL for reparation from the perfon
who had deceived him, .

W asHINGTON for the zppellee. I fhall make two points;
g{} “That the appellant has not eikahli’fhbd an equrw of any firt,

sagaindt- Aunderfon.  2:ly, if he had, that that equity wauld not-—-

foilow the bu*d into the hands of an A’ﬁfrnee, for valuable con:
ﬁdnranon, and vvuhcut npiice, -

‘Tike firft point depends upon the evidence which is conmm. :
ed in the ‘e\.ord The bill ftates, that the appeliant was ¢ntis
tled to a proportion of the fales of cerain goods, which were
put into'the hands of Charles Harris, by Am/grﬁm.- “I'be proof
46 complete 2s:to the delivery of the’goads, and the amount for,
which they wergfold; but there is no evidence, that thea ppel.
Jant had any intereft in them, and con fequently, - this lmpormnt
faé‘ refls eltogether upon the al]errauons in the bill,

-As to the oider upon Ntcbalm, it is expofzd. to the fame obe
fervation} there'is no evidence refpeting it, and if there were,,
‘the a,,p°llant by his own fhewing could fet up no gquity on that
arcount for he admits; that it was neither accepted, . nor paid
b/ thé drawee, ang that e Had no funds in his hands belong-
ing to the dmwu. So that notice of the refufal, or the return
p—f the order was immateridl ta the appellant.

. The fecond potnt is new in “this court, and of great impor--
‘tance to thls countrv " in wm.;tever manner it may be decided;
Teis admxtteJ, that in thu caﬁ, of bills of cxchange, thg indors
e i is not chargeable 2 with any onnmal equuy avtached 1o’ the.
bill. s equally mmfpumo'e that ti-'s principle applies to°
all negocmble papers in angI(wJ, and the law of this ihte,
which makes bonds zﬁ‘g_r ble, Grmgc them within the redfon
and mﬂuencc of the fanie principle. - Thc application of this
rule to bondc, is to be defended, ifty upon the policy of the
thing, ‘and 2dly, uDon ‘onv eftabl 1‘hed xims which Drev"*u
in this court, - -

« Asto <he fitlt, it is'not difficult mforef'ec, 1hat if the affignee
‘of a bond muft take it hibJG& to any concealsd equity which
may be atrached to'it, the'negocia nhry of fuch papers, would be
at 2n end, Tne defign of the ,e"rmature, n making bonds af-
' f'onabi., was to create a kind of ci rLuIatuw med(um, in order
to ['uomy the want of real money, and O ‘.ccomquate the

R c pla.mers



planters of this country. But if it be neceflary for the perfon
who is about to purchafe a bond, to go from one pait of the

fface co the othef, in fearch of the obli igor, in order to obtain
information copcerning its validity, he would rather relmquxﬂx'

-t altogether. - .

As to the prmcxole itfelf, it is interwoven thh the beft efx
tablifhed maxims which prevail in courts of - equity. ~ The afs
iwvee of a negociable paper, acquires a legal rs icht to the mos
ey, of which the paper is the evidence; of coufe, be bas the

Iaw in bis faver, T he cbligor, may op‘pof" the demand, by
 theeq gauity which was originally sttached to it. © Bug thcm”icnee

bem'r a purchafey for'valuable confi deration, and without no-
m:i, has at leafl ss-much equity to receive, as the oullgbor ot
drawer hus to withhold pavment. The equity then being equal,
th: law maft prevail, nay, fo far dogs this principle go, that
in contefts of a wcrely equitably nature, if either has obtained an
ac‘vamnge, ths’ not a legal one, the court will notdeprive him

‘of it, but will'leave hxm to mdke fuch ufe of it as: he can.
Ernu Ch. Rep, 30;. ‘This courty when applied to (or relief
E\{ rainit a }uu{,mw it abtained by ‘the nﬁi"nec at law, muit be
affured that Lherc is fupericr fgmty on the fide of the pe. fon afk-
Ang iis aid. But if the parties {tand rqual in point of equity;
3t will not interfere between them. It is admitted, thar this
iprinciple applies to bills of exchange. When notes of hand
were made affignable, hey became ‘of courle {ubjedt to the.fame
rulc, 1ot on account of commercial conﬁderanum, but becaufe
tn“y were. rh\xeby brought within a rule of equity, “which in
3ts operation is univerfal. C‘mxmng Bills 139g. But where the
aflignment transfers no legal right, there, if the equity be equal,

‘ he who has the prisr equity muit prevail, Upon this latter rule,
the cales of Furton and Bny:,h, « P il 495,” 10 Med. 450,
.«nd Hill and (L':l/o*vfl 1 Fez. 123, weredeaided. T hcla‘l.vn-
‘ment of a boud, in Lngland can only pals an equity; the
cneaning of it |s, that the affignee is to have all equitable ad-
vant'wcs from ir, which the dflznor poileifed.  But if he had
no cquitable right to the money, he could transfer none.

. Oblerve how the principle ruas through’ all cafes commg
“within it, tho' toially unconne&cd with commerce. = .

Ifa truftee fell land to 4 third perfon, for valuable confiders
_ation, -and without notice of the truft, the purchafer is cnfcharg-
,ed trom the claim of the ceftui gue trufl, ‘becaule he has the law
- in his fa vor, and has alfo cqual equity. As to the inconveni-

en c" of this duftrine to the oblmo., it is. caﬁly avoided ; he
ma
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may give notice of his equity-in the public news-papers, or he
may inflizutc a fuit againit the obligee, which would be notice
o the whols world, and would thereby render any fublequent
afignee, a lite pendente purchaler. .

Wicksanm. Itis admitted, that iz eguity, bonds were afe
fignable befaze the aé of 19485 and that the cquity ofiginally
aizachald ‘to them, followed icto the hands of an affignee,
What tien was the objel of thislaw? Not to render bonds {ub-
j2&s of commercial negociations, nor to make dhem an article

of trafiic.  No merchant would purchale a bond, ‘unlefs for
ufurious purpofes, fiace they conld never anfwer the end of’
tran[mitting money to a foreign country, as bills of exchange
do. " Th= obvious intestion of mak?ng bonds affignable was,
to prevent circuity of a&ioh, and to do away the neceffity of
accompanying them with powers of attorney, as formerly. Ig
enabled men more cafily to fettle with cach other, the debts
which they refpeftively owed. A, belng indebted to B, and
C, to A, the-allignment of C’s bond, prevents the neceflity of
more than one fuit. B ’ '
But what [ principally rely upon is, that the a& of Affem.,
- . bly, by allowing the ohligorio avail himfelf of all jult difcounts
azaiafk the ohlizze, as well as the aflignee, before notige of tha
sfignmzat, forms 3 moft decided difference between the cafe of
bonds, and bills of exchange. In'the firft place, it affords 3
eomplete anfwer to the inconvenience which is fo much relicd
upan by the counfs! for the appellee, if the affignce fhould be
compelied to make enquiry before he receives it, and which it
s fuppofed, would tend to prevent their negociability altoge-
ther.  For fince every fhilling of the bond may haveheen paid,
if the afignment be accepied without enquiry, as to that point,
the affignee muft fuifer for his negled. The ftatute therefore,
impoles it as a duty upsn himy 1o makg the enqunry, let the in-
convenisnce be what it may; or if he do not, he als at his pe-
xil. - What is to prevent him from extending hie enquiries 1o
other circumitances, refpelting the vatidiy of the bond?
When it is confidered, that this very law, fpuaks alfo of bills
of cxchanze, without making fimilar provifion as to difcounts,

-T cannot fail to deduce this principle from it that the legifle=

ture confiderad the two cafesas entirely difimilar, and by mak-

-ing bonds affignable, they did nat thereby intend o regulate

their negociability, by rules, which by the law of merchants

were apglicable to bills of exchange. It is fairto contead, that.

if the cale of an original ebjeélion to the bond, be not within
the
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the'fettcf of this law, which permits difcounts to be-claimed,
4t is within the fpirit and equity of the provifion. If the oblix
- got'be fuffered to defezt the aflignee of u part of his claim, by
proving that fo much hath been difeharged; - what fhould pre~
-vent him from a fimilar advantage, if inftead of tts having been:
difcharged, it fiad fever been juttly due? It is not an unufual
‘thing, to confider cafes which are not ftri&ly within the letter
‘of a%}amte, to be witkin the equity of it Thus the a& of li-
_ mxtatxons, dées not litezally apply to an iquitable demand, fince
.3t fpeaks only of défions kabwh in court; of law; yet the court of
) -Ch:mc"ery has adopted the flatute by analogy, becaufe fuits in ~
that court, are.equally within the equity .ot the flatute. If no
“gocd reafon can be'afligned, for diftingyithing between legal,
,and Ceduitable difeoitnts, can it be iuppofed that the legiflawure
“intenced 4 diftin&ion?~. ~
" As to bills of exchange, they are in- every refpe@ different
Jfrom bords; and the- -)r'nenple which is contended for as. appli-
Cable to them, may.be fupported by ftrong reafons. ‘They are
‘always rémitted to foreign countries; they there pafs through
.many hands, and an{wer all the purpofes of aétial money. To
iubje& them to leg gal, or to equitable difcounts,- would defeat’
“their ufe ennrefv, nd of courle, they are prote&ed, by the law
‘of merchants, from all objeCtions o the part of thedrawer and
“indorfers; whether they be fuch, as were originally attached to
them, of fuch, as might 'xfterwﬁrds have arifen. The reafon,
that notes in Englarld are confidéred as being within the fame
principle, ‘is, that the words 6f the fiatute of Aan, ftrongly
"affimilate them to bills of exchange. But above all; there is
_no provifion in that ftatute, fimilar to that; which’ fo evidently
“diftinguifhés the cafe of bonds from bills by-our law, and whick:
“prevents a confls z.ﬂvm, which could tcnd to afﬁmxlate them to
tach other, |
. Itisartempted to rethedy the inconvéniénce which the obli-
" gor muft labor under, if the prmmp'e coiitended for be corredt,
by faying, that. he may give noncc of his’ cqu ity in the pubhc
- hews-papers.

But furely; this woqu feldom B‘ettex‘ the fituation of purcha-
{ers, it would (eIdom afford aCtual notice to ‘any perfon, and it
" would certainly never be confidered as ithplied notice.

The rule,that where equity is equal; He who has the law in-
“his favor miuft prevaily is in _Beneral correét, - but in this cafey
it is inapplicable. The equity is not equal, becaufe it beiag
the duty of the affignee to inform himfelf, whether the bond

be
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be juftly due; before he throws dway his mo#&s, he carn-#evéd
be permitted to found an equity upon his own tiegligence; I
he might have had notice, and ought to have folight it, he is
as culpable as if he had aQually obrained it.  As to Morters; the
fame charge is not imputaltle to him. It is deceffary that there
fhould be confidence betwen man and man: He was himfelf
deccived by Anderfon, abd was of courfe 4 ftranger to the in:
juftice which had been done him. I 4dmit, ‘thatif a truftee fel}
land without notice toa {tranger, the rule is'as it-has been ftats -
ed. - But if on the face of the deed, or from othér circumftand
ces, the purchafer might have groutid to fufpect that s truft ex.
ifted, he would be chargeable with the equiity of the ceffui Gue
#ruft, on account of his negle€t. The cife of aflignecs of a
bankrupt, is more analogous to this; than dny which the oppos
fite counfel has cited. The legal cftdte is veftéd in thein by
the affignmenit ; they may bring fuits in theif 6wn names, and
being generally, if not always creditars, they are affignees for
‘aluable confideration.  Yet it will iiot be'queftioried; But that
a debtor who has an eqirity againit the bankrupt, ‘may (et it up
againft the affignees. ' _-'
RANDOLPH on the fame {ide. 1 will not béttom the arguy
ments which I fhall ufe, upen the policy of €onvenience of,
extending, or of limiting the negociability of bonds; but at the
fame tithe, it will not-be impfoper that this thould be confiders
ed, We fee that, whilft in (Great Britdin notes of hand are
made negociable, itis hot deemed a wife meafute to render
bonds {o. The former were introdticed for the purpofes of in~
ternal commerce, and having been preceded by Goldfmith’s notes;
-which circulated like bills of exchange, it was thought wife to
piace notes of hand upon the fame footing, and to affimilate
thert to the two former, But can it be {uppofed, that at the
.time when bonds were made affignablc in this country, it was
- intended to increafe the circulation of paper credit? The Very
reverfe was the policy which governed that ¢ountfy, to whom
we owed the liberty of paffing laws. In the year 1705, notes
of hand in Englind, affumed; by legiffative auchiority, the high'
ground upon which they now ftand. Yet the” Affembly of
Virginia, with that law before them, did not think proper to
exalt bonds to' the famhe ftation.  And yet this law of out own
country, will anfwer all the beneficial purpofes for which it
was made, although oui conftruétion of it fhould be found to
be dccurate.
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Ifihe equity be-fubfequent in time to the credtion of the bond,

At is admitted, that it attaches itfelf to it, and accompanies the

“bond! into the hands of an afbiguee, Sv')pof itto be coeval with

* the bond; the Englith cafus prove that the fame corifequences

follow: kuppo(c A gives his-tond to B, and B gives a like

.bond to A: though A Cinall a affign the bond of B to a third per-
fon, yet would it be contended, that B.might not offer A’s
“bond as a difcount, notwu‘x( anding it was coeval with
. his?

“The jegiflature of 1786 revifs this fubje®, and pafs alaw

>ﬁm\.ar to LhdL of ;7.,8 3 they {till-hold our protedtion to the

oblxaol, againft all jult difcounts which he can eftablith againft
the omlg e, as well as againft the afiignee, and they again- fub-
jet the latu., to the i cgd’ny of enquiring into Ll*e nature of
the debt which he is about to purchafe.  Witha full knowledge,
that bills of exclunge were excmpt from this ¢leg, no difpoiliis
on to afimilare the' ome-to the other is to be difcovered
(,ou‘d language have expreflad, more decidedly, the legiflative
conftrudtion of the former law, and their prefent determination

‘to diftinguifh theie negociable papers, from each other? The

fay, that the aﬂ"wrnmenf of bonds, notes &c. fhall be validy
meaning, that the 7 affignee, {hall thcrcby gain a legal right to
fue in his own name: and this was the {ole objelt of the form\.r,

as well as of the latter law » .

" Butt is particularly worthy of obfervation, that thouah notes -

of ha,.d, according to the ftatute of dun, were placed upon -the
fame- ground with bills of exchange, and of courfe governed by

the fame rules,” that the legiflature of 1748, by afimilating them

in every refpe to bonds, rendered them unlike 16 bills of ex-
change in this country,” and thereby gave a convincing - proof;.
that 1t was not their intention;” to fuﬁer bonds to be governed
by thofe rules, .which applied 1o bills. And after fuch proofs
of the legiflative mind, can the court by any principle of found
gon(‘lu&xon, fufter a cJe, which is fo evidently within .the
fpirit and imeaning of the law; to be without the operation of
it; or psrmit the obligor, to avail himfe!f of a~ difcount againft
pait of the debt, and yet leave him unprote@ed, -if he fet up a
well fotinded objcé’tlon to the whole. .

. It.may not be improper in ife to mention, - that a ﬁmllar
queftion with this*has been deterinined by the [uwrernc court of
Pennfylvania, upon 2 Jaw -of that ftate, fimilar to the- ftatute of -
Ann, by which notes ofhand were made aﬂ"lgnab]e,pbut the {’crong
words in_that fatite, ¢ like tobills of exchange” were omity

- F o ted
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ted in the a of the Pennfilvanic legiflatures the court deter-
mined, that the aflrgnee of a note was chargeable with the e
.quity originally attached to it. Dail. Rep. 23. :

_ This cale, though not authority here, {tll deferves our refl-
p~&, as being the decifion of the fupreme court of a fifter ftate,
and as thewing tire opinions entertained in other parts of the u-
nion; relpecting thie former policy of this couutry, upon the
fubje’t of negociabla papers. . o

[f we afk, what have been the Britifh d¢cifions upon this fub-
Je&, inf cafes of bonds; it is agreed on all bands, that the fitua-
‘tion of the affignee ts ig no refpet better than that of the obli-
?:e. Turton and Benfon; 1s an exprefs authority, that the aft

1iznee is confidered as ftanding in the fhoes of the obligee, be-
‘caufe, fay the judges, #u is his fault; if he do not enquire into
the.validity of the bend, and the nature of the debt, before he
takes the affignment. '

But it s infifted that the principle of that cafe is inzpplicable
to the prefent, becaufe the aflignment of a bond in England,
does not transfer a legal right to the money. It is obvious;
that the diftin&ion is not a found one, for fince by the rules of
equi y in that country, and by the laws of this, the aflignee is
expetted to enquire into the nature of the debt before he ob-
tains an afignment: his negligence in not making that enquiry
forhids him in either cafe to fay, that he has egual equity. with
the obligor. Of courfe, the affignee’s legal right will not avail
" him, fince by his negligence he has deprived himfelf of that e=
qu- y, which would have counterbalanced the equity of the o-
bligor. : - :

If this cafe be confidered upon principle, independent of au-
thority, nothing can be moreclear, than that the rule laid downi
in Turtorr and Benfon, -is bottomed upon the foundeft reafon.
For what could be more abfurd or unjult, than that a bond,
however fraudulently obtained, fhould acquire 2 binding quali-
ty by paiftng into the hands of an aflignee, when, at the mo.
ment of the afligament, ‘it was invalid or ineffe&ual? Even in
the cafe of a bill of cxchange, (the peculiar favorite of Britifh
_eurts,) if it be drawn for a gaming, or ufurious confideration,
it s void, " as well in the hands of an indorfze, =s i1 thofe of
the original payee. And althe® in other inftances, where the
famie principle of juftice prevails, it is compelled to'yield to reas
* fous of policy founded in commercial confiderations, yet, where
thofe reafons do not apply, the principle can never be done a-
way, -1f bonds be not effential to commarcial negociatiohn-s, as
.- N 4 cy



OF THE YEAR 1746. (243

they certainly are not, there can be no reafon for applying the
fame rules to them which prevail in cafes of bills of exchange ;
and if fo, why fhould a bond which has been paid off, which
was obtained by durefs, or fraud, bz more binding in the hands
of the affignee, than it was previous to the aflignment? fneve..
ry point of view it feems clear, that notonly.Eoglifh decifions,
but the municipal regulations of our own country, favor the.
doctrine, that an original or fubfequent equity againft a bond,.
follows it into the hands of an affignee. ©~ i
WassingTon in reply.  The principle, that where equity
*is equal, he who has gained a legal advantage muft prevail, is-
admitted.  But it is denied to be applicable for two reafons:
“1ft, That the allignee has not equal equity: :

2d, That under the equity of the act of Aflembly, the rule-
is in this cafe to be rejected. :

tft, The affignee it is faid has not equal equity, becaufe he
is guilty of culpable negligence, in not enquiring of the obligor
before he takes the aflignment, into the nature of the debt,
T'his however is a petitio principii.  That he is obliged to make
the enquiry is proved by no cafe, except that of Turton and
Benfon, which can only apply, where, by the afhi gnment; a
mevely equizable right pafles.  In fuch a cafe, _the affignor can
only diipofe of a naked equity, and of courfe, the afignee can
acquire no greater intereft.  1{ the former has not equitatle in-
tereft in him, he can difpole of none. - The poflerior equity of
the aflignee, unfupported by a legal right, cannot prevail a-
gainlt the prior and equal equity of the obligor. It is this, and
not the negle& of the aflignee which defeats his equity: in 2
‘cyle of that fort, the principle of caveat emptor applies inits full
force, .

But why is not the indorfee of a bil! of exchange obliged. to -
enquire? The anfwer is, that for the fake of commerce, the
law of merchants ‘does not require it.

I muft allow the entire credit-of this reafon to the counfel,
fince there is no cale in which it is afligned as the caule of the -

decifion., But if it were, it will apply with almoft equal force
to bonds.  Though bills are ufed for the purpofes of remittance, -
and are therefore paid in foreign countries, yet they are drawn, -
and generally endorfed in'this country; fo-that, it will be as eafy
to enquire, of the drawer in the one cafe, as of the obligor in ,

. the other, into the circymftances of the debt. But why fhould

inlerd bills, and notes of hard be governed by the fame rule of

z

law,
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law, when it muft be admitted, thar the reafon afligned as to
foreign bills, cannot apply to thefe cafes, more than to
bonis ? '

1t was ohferved by one of the court, that the reafon for ap-
plying the rule | contend for to the cale of bills of excha nge,
m:ght be, that every indorfer is confilered as a new c’uwcn~
confequently, a new conzractarifes whichmight difcharge the pre-
exifting équity. With fubmiffidn, I cannor think that this will
furnifh a fufficient reafon. 1If the /naorfer claimed an equity,
it might be fo; but furely, his afligniment could not difcharga
the prior equity of thb drawer, mere‘y becaufe that aflignment
creatéd 2 new contraSt on the part of theindorfer. 'I'he indor-
fer is fo far a new drawer, that he obliges himifelf to pay the
amount of the billy in cale the drawee donot.  But the drawer
is not privy to this latter contract, ‘and cannot therefore lofe
his prior nights, becaufe the mdm/ee has gaiied a new fecurity.
1 fhould rather fuppofe, that if this confideration could have a-
ny influence, the indorfee,- having cbrained additional fecurity, .
will have lefs reafon for defeating the equity of the drawer.

But why does the prinziple I am atternpting to mainrain,
extend to other cafes, than the trancfer of chofes in altion?
For example, an abfolute conveyance by a truftee, to a third
petfon, without notice; a fale by a mortgagee, having an abfo-
lute conveyance, thfwr*h in f2& intended on]y as a (Pcuruy for
money, toa ftranger, without notice; a conveyance by the
- vendee of land, where the vendor has a lien upon it, for the
confideration money; in thefe cafes, the equitahle rights of the,
ceftui qui trufl, mortgagor, and vender, are defeated, and yet
the purchaf°r, might have enquired, particularly in the two
]atter cafes, of the | mortgagor and venuor, if thzy had 2ny equi-

able claims to the land.” But this is not neceflary; and vet in
.Jl thofe cafes the grantee takes the lan3 difcharged of the cqui-
ty, becaufe, havmo ~acquired a legal utle, and being a purcha-
fer for valuzble confideration and without notice, he mutk pre-
vail. -

For what reafon fhould the enquiry be made? The bond up-
on the face of it furnifhes no canfe for fufpicion; the obhgor
could but confirin by parol declarations, what he had before
folemnly acknowledged under his hand and feal. Suppofe the
enquiry in'this cafe had been made, and Norton, hzd made pa-
rol declarations; fimilar to thofe exprefled in the bond, he be-
ing fhll under. the deception which his counfel impute to him:
could he fet up an after-difcavered equity? If he could, then

' the



OF THE YEAR 1796 245
. .
the enquiry would be unavailing to tne afiignee; if otherwife,
then, the obligor could sot be beriefired by it. The equity which’
the obligor may have, is always cozval withy or pofterior to
the bond.  1f coeval with it, it is cither then, or afterwards
known to the obligor; if then kirown, itisa fraud upon the
public to fend into circulation a negociable paper, which may;
deceive others, and therefore, every principle of equity is’
ftiflod by the fraud: if not known, dut fufpecled, the cafe is the
fame; for rhen, the bont fhould exprefs what is fufpeéted, that
third perfons may not be impofed upon. In this cale, LM
Norton ftates in his bill, that hz knew of the credit, now made’
the ground work of his application for relef in equity, and in-
#ifted upon its being ailowed ; but that he was deceived by An-
derjin, into a beiief, that he was not entitled to it. " Why then
did he not referve the right of claiming this credit, in cafe he”
fhould afterwards difcover that he was entitled to it, and by a
memorandum on the bond, give notice to the world, of this °
latent equity? The charge of neglect therefore, is returned up-
“on Me. Nortss’s hands, and his counfel very well know the
influence it will have in defeating an equity. If the equity be
neither known, nor fufpected at the time the bond is givén, then,
_the principle which applies in all contefts de damin evitanso,
muft be reforted to: it is, that wherever on: of two innocent
“perfons muft fuffer, by the a& of a third, he who hath enabled
fuch third perfon to occafion the lofs, muft fuftain it Lick-
barrsw vs Mafom, 2 Durnf. and Eaff 63.  As foonas theequi-
ty is difcovered, the obligor fhould immediately give notice: of .
it; this may cafily be doiic in the public prints, or by fuit.
Amb. Rep, 66. But the anliver to this reniedy is, that the bond",
may have been previoufly afligned, if fo, then the enquiry would
not have bettered the fituation of the affignee, or of the obligor;
for the latter, muft then have acknowledged, whathehadbetore-
done with more folemnity, that he knew of no equity againit the"
bond: If not previoufly afligned, then the notice would prevent
its transfer. : ’ s
On the other hand, the troubleand inconvenience of making.
the enquiry, and the difficulty of proving the re-acknowledg-
ment, would put a fop to the pegociability of bends, & weulden- |
tirely defear the intention of the law which made them aflignable.
It is conteaded, that it is cffential, that the parties to a bond
fhould have confidence in each other. - Be it fo; but let it allo
be conceded, that he who places the confidence, fhould take |
the confequences of having miiplaced it, and not feek to throw °
n it
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it upon a third perfon, who was not privy to the tranfadion.
In commerciual matters, confidence is peculiarly neceflary 5 and
ye: this court determined in the cafe of Hooe and Harrifon vs
Qxley ard Hareock, ( ante w3l 1, p- 13,) thatif an agent, who
is authori‘ed to draw bills for fpeciil purpofes, abufes the truft,
and mifap,iies the money, the principal who gave the confidence
muft {ufter. '
It is faid, that the fta‘ure of Ann, affimilates notes, to bills; -
‘by_the exprellions it ufes. [t'detlares, that they may be affign-
Jed like bills, bug it does not affimilate them in any of their con-

' fequences, or collateral poin‘s. ' ‘

~ltis then contended.  adly, That this eafe is within the e
quity of the a& of Aflembly, which, it is faid, effentially diflin
guifhes iz from the cales which bave been cited refpeding bills,
‘notes &, '

There is an apparent inconfiftency in the arguments refpect. -
ing this law. Jt is cbitinarely infifted upon, that the equity
onginally atrached to a bond, weuld follow it into the hands of
an afliguiiee, upon principles unaffeCed by rhis law; if {o why
was this law made? :

‘The legiflarure, when engaged in the bufinefs of altering a
general prisciple of law, are not to be fuppofed ignorant of the
fyll extent of that principie.  If without legijlative interference
the obligor could not have proteted himfelf againft an aflignee
even for aciual payments made before notice of the affignment,
(and that h= could not, was evidently the fenfe of the legiflature,
~otherwife their interference was unneceflary,} much lefs could
he fer up an original, and concealed equity; for the former cafe,
ah exprefs provificn is«made.  There is no ambiguity in the
language of the provifo, nor js it even contended, that the cafe
of an original equity comes ftrictly withinit.  But it is contend-
ed to be with the {pirit of theprovifo. There are cafes, [admit
where it is juftifisble to take liberiies of this fort, with the
wiords which the legifla.ure ufes: but there fhould be an appa-
reat neceflity for ir, and [ hold it to be always unwarrantable,
if a reafon for excluding the cafe which is fought to be con-’
fiructively included, can be affigned. A little refle@ion, will
furnifh, a fatisfa®ory reafon for- the difcrimination, between
pofterior difcounts, and original equity.

'In the firt, theobligor has done what by the terms of his con-
tract he had ftipulated to perform.  He has made partial pay-
miznts, or has entirely difcharged the debt; it was his duty to
do this; and therefore, he who is about to puschafe, ought to

’ ) : fuppofe
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fuppofe that to have been done, which the contra® {hpulated'
to be done; here, there js a caufe of {ufpicion growing out of”
the inftrument itfelt, ftrong enough to prompt an enquiry, and
¥ the affighee be hndv cnouzr‘: to calcujare againit tins reafons
uble prefumption in confequence of the confi ence he may repole
i the obligor, it is perhaps not improper to leave him to hxs
recourfe againft the perfon who has deceived him.

© Butitis far otkerwife with refpeét 1o an original equnty

To prefume that the debt was never due, would be to form' 3

u.hﬁon againft the words of the contract itfelf, which im-
pon the contrary T he obligor has ceclared the cebt to be due,
and that he will pay. ~ T his_ folernn acknowledgment of its’
Juﬁxce, he has confirmed with his fignature and fu.ll If it weré

ro: due, he would rot, and certain ly ought not to have obhg-
ed him{elf to pay it, and that tco in a manner calculated to de-

ceive thefe who truft in this declaration. It is not enough o
fay that he was ignorant of the ovhjetions to the claim at the
tnne he gave the bozﬁ or was impofed upon by the obligee; it

as his duty to mvef::ga'c the fubject, before he fent forth a
nego ciable paper, which in every Lhanae it underwent, poflefs”
fed the power of deceiving, and of injuring fair purchaters. In
this cafe, the affignee could have no caule to fufpelt an ox.uml
equity contrary to the exprefs lezter of the conusaét. To en-
_.quire of the obligor, if he meant the reverfe of what he has de-
" clared, would be an abfurdity, which the legiflature could never
mean torequireof theallignee. The.ifference between difcounts,
and an original equity, is this; in the firft, the afiznee pur-
chales upon the faith of the ob/iges, fince nothm but his aflurs -
ances could repel the natural conclufion, that payment had been
made ; ; in the'latter, he purchafes upon the faith of the obligor,
that the debt was due when the bond was executed, becaufe he
has faid fo, and that in the moft.folemn manner.

The legiflature therefore, were influenced by ‘the ﬁronrreﬂ
motives to make the difcrimination.

“If the legiflature ftate a particular cafe, and might by apt
language have exprefled themlelves generally, if they had meant -
to do fo, it is too much like legiflating, for the court to make
a conftrution broader than the words which are ufed wxll war-
rant.

1f an original equlty had been, intended, the provifo would
have permltted the obligor, ¢ to make any defence in law or
equity, which he might bave made, in cafe no affignment had
been made,” and it is contended, that the court thould conftrue
 the werd dj ifcounty {o as to mean 'the fame thing. It
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t is faidy that the 2& of limitations, th(mnh it does nnt cm

-tcnd to the courts of equity in exprefs terms, is neverthelels ax

’ op'ed by ‘.n":lom' This i 1< true; and I do notobject to courrs:

of equity ptrmitting the cb! uror, to avail himfelf of di ﬁ.oums

againft th., a{‘ignce, in the fame manner, as he might at law;
what I contend is, that neither courts of law, nor of equity;
can extend the conftruction of the m*ovx(o, beyond the fair .
meaning of it.  The aét of limitations is- uﬁ/zfzej or rather

.»f-—-(’t/regardfd in equity in many cafes; -but it is never. extended

‘beyond the pevisds preferibed by the law.
Mo two cales can be more unlike, than thls, and the cals of
affignees of a bankrupt; in the lattes cafe, ‘the aflignees are

_merely truffees, and are no more entitled to aveid an efuity.aw

gainft the'b ankrupt, than the b,mkn,pt imfelf would havé,
been.

_ Roaxs, ]-—-—Th‘:re are fome points in this cau'e, whichare
ot controverzed by cither fide. It is admitted, that upon the

principles of the common law, achof in action | 1S, notL aﬁ”'ma_

//

) ble, that 15, “the aflignment do" not give to the aﬂirrnce a’

ngnt to ‘maintain an a&ion in his own name.

+Tt is alfo conceded, that in ﬁroinrd' the afignee of a bo'ld
takes it ch"rgud with every 1pemes of equity, Which was atw
tached to it in the hands of t“v obligee: 1f a different principle
prevanl in-this country, it muft grow out of the duﬁ aof Aﬂ’c‘n-
bly, which authorifed the affignment of bonds. “T'he als of
1730, and 1748 upon this {uojwa“ are precifely the fame as to

the pre(Pnt queftion, I thould have been glad to have feen the

aét of 1705, but I Have rot been able to meet with it.  This
cafe, - depends upon the juft conftruction of the alt. of 1748.

: The intention of it, was to alter the common law, fo far as it

prcvented ‘bonds from being; affigned, and to give to the aflignee,
a right to fe in his own name, in the f_ame manner, as the

obhaee ‘might have done.

It was not intended to abridge the rights of the obligor, orto
enlarge thole of the aﬁ"wnee, beyond that of {fuing in his own
name; and fince it is clear, that prior to this law, an.original
equity attached to the bond, followed'it into the hands of the
affignee, this law, does not exprefily, nor by implication, def-
troy that principle. Notes of hand ‘are now affignable in Eng-
land, and it is admitted, that the affignee is difcharged of any
eqmty, which-exifted Wgamﬁ the aﬁig,nor, unlefs the note was
given for an ufuricus, or for.a gaming ¢ conﬁdexafmn.

The
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Th" oo .m of ihis, i3 not that the nrmm! attacHed to them

sa Lg"/ con/eqnerive ff./’:wr being thair zrj/gnd//e, but becaufé
tfua rule for "./.Il/,l’f't,l’i/  purpefes, spplied co bills of excharge ; and
‘the thatute of Aur) declaring notes affignable; in Lhe manner as
bills of exchange, fhewsd dn intentior, as it was fuppefd; to
render the former, as highiy _negociu";lc,' and as cirrent in s
ternal, as the latter was in esternal connmerce. The adt of our
Afleinbly, embraces equally the fubject of bonds ard fiotes, but
ceiralys no exprefiions t‘.numtr to induce a belief, that the mak-
ing them aﬁmudc, as intended for purpofes of commerce:
The defign ¢ ply was, to male thein tranfersble to a Cu—

tain extent ; the provifion pomts otit the limits of their regocit
abilicy, 2nd fixes a frong mark of di thption between Lhun
and bills of exchinge.  &s to the latter, they were alviays alz

ﬁon,xbu, ,x.d che i Jo'xm.xent transfered a lccal right to the jn:

doriee. i’hey did not vwe this quality to 1t.‘tutarv prov ‘ifions;
and of cousfe, thzy Contin '“d within that principle which h:zd
atiachad to thamn, and of which they were not deprived by any
fratutes

Lord Mansfizld l::xys it down in tiie cafe of Pedeoct vs Rbodes;
Dsuzl 63 6 ke that the haldér of a bm of exchangs; or promifs,
ery nste, is not o be coanfidered in thie light of an mumr' of
the payee; An afienes muft take thé thlwr "’Txéned iubje& to
ali ¢he equity to wiich the original party was fubject; if this
rule applied to biils and promlﬁor)/ notes; it would ﬁop their

cusiency.””  So in Cuaninghain's laws of bxlls of ekchan p.
65, the Chancellor refufed to relieve am inf} the '\ﬁlgnen. o% 4 hll
< hecaule %would tend to deliroy trade, which is carried on
every whers by bills 6f e>.chang and be would nat leflen an
¢ cdi“;,i"’s fecurity.” And we are informed by Damat

131, it 1€, § 4, p. 231, that the covendnt which pafles, bc-
tween the m.r(on who gives the money, and him who under-.
tales to remit it to another plum., hath in dic fome particular
thara&ers which diftinguith it from other kinds of coverants,
that foém to lave fome refemblance with it,

It is thercfore; not becaufe the indorfec is an afﬁvneb of th3

f2gal right to {uch bills and pronhﬁury not=s; that th g equity is
bared by the indorierment; but becaule of their quahty s & cure
fFenicyy and from the mcsmty of adopting fuch a pr mcm‘c, for
.the convenienct of trade and commerce with re“pe& to fuch
currency. But bonde;-aré not to be confidered as a currency,
nd within the reafon of the principle laid down in Peacoct and
Fb:.f./vs, for that principle is founded upon commercial confis
2 - derations
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derations altogather, and not upon a diftinction between ,/g_,(/
and equitabl: a*}'x*iwmevt... ’

VWith reiog.& to the provilo inithe alt of 17.48, it conter
plates kgal az/cawv‘ onl/ The words, ¢ the pl”") T J}¢ l
aliow o/l difennts which.tlre defendant can prove,’ 7 were meas
to extend thofe difcounts beyond the credits which might be ena
dorfed on the bond 5 and the latterwords,  * before Totice of
fuch affignment was gwen to the avf\.nuant were meant to ref-
, train the difcounts to fuch as exifted prior o ngtice of iz aflign-
ment. This enlarging and reftraining provifo was neceffary,
in.order to exprefs cleariy the mcamnﬂ' of the l"rriﬂnture; but
neither the provifo, nor any other part "of this afl, was intended
to extend te, of to abridge equitabl: difcounts, which were not in

-the contemplation of the legiflature who made this av :
‘The inconvenience, w ‘hich itis apprehended will re.uh from
rey*&r g the application of the principle contended for, is cer-
tainly not real; or if it be, it was not fo confidered by the le-
giflature. The affignee, it 15 ac dmitted, takes the bond at his
perily fo far at lmﬂ, as the poflible Jalm of the obligor to dif
counts may extend. If he chufe not to encounter this m’k, or
to repofe entire confidence in the obligee, he muit erqmrc of
the obligor, and from him obtain information, refpetting (at
leaft) this part of the fubject. With the fame convenience, .
may the enquiry extend to any cguitable ob]c &ions attached to
the bond.  The two cafes are preuhl/ withiin the fame reafon,
and I can difcover no principls of policy or juitice, which
fhould fo wxdely diftinguith them.  The affignee of a note given
by an infant, feme covert, or for a a ganing, or ufurious con«
fideration, does not take it difcharged of thofe objeltions, but
the contrary. 1In thofe cafes, as well s in refp=¢t of difcounts,
hz muft take care winat he purchales; he altsat his perll and
muft therefore aft with caution.  For what realon then, fhall-
an equity, originzlly incorporated with the bond, - and which
thould deftroy its obligation, be difclrarged in the hands of an
afignee? The provrﬁon of this act has lonrr governed the aflign-
ment of bonds, and it is but of late years that the exiftence of
fuch a principle as has been contended for in this caufe, hasbeen
thought of, as applicable to bonds and notes. This confidera-
tion, thourrh it would not dire&t, has much weight in confirm-
ing the opinion which 1 clcarly entertain upon this fubject.
The appellee may fuffer in Conﬂquence of it; but this is pre~
ferable to the eftablifhment of a principle, Whmh may produce
great public mifchief, and injultice.
Although
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Although Iam clear in the ppinion, that an equity exifting
againit a ﬁond, is not loft or extinguifhed by an afignment for
valuable confideration aed without notice, vet it may be loft by
leigth of time or othor circumftances.  In this cafe however it
does not appear, when the decepiion practifed by Auderfon- was
found outby Naiton, or that Nostondelayed anunreafonable length
of time, incoining forward to affert his equity. It is true, that’
* his intereft in the goods fold by Harris is not eftablifhed in the
proof, but the ground of the Chancellor’s decree, being wrong, it
" muft bereverfed;and the canfe reimanded for further proceedings,
{o as to let in Mr. Narton to the proof of hisequity.  The decree
{o far as it refpeds the order on Nicholas, with reference to the
prefent appellee, I think is right, e
Carrinéron, J.—To confider this cafe upon general
principles; the queffion is, whether an equity, originally at.
tachzd to a'bond, follows it into the hands of an afiignes with-
out notice, In Eugland, notes of hand were not affignable,
until the 3d and gth of Queers’ Ann, {o as to engble the aflignee
to bring a fuit at law in lys oivn name.  Courts of Lquity were
of courfe reforted to; where the maker of thie note ivas not pre-
cluded from fetting up any equitable defence, which he might
have. Frequent attempts were made by the barkers and traders,
to bring them within the cuftom of merchants, and to place
them upon the fame footing of negociability with bills of exZ
change. But the judges @il confidered them merely as evi-
dences of debt, | At length, the ftatute was procured, confor-
mably with the withes of the trading part -of the community,
making them affignable, in like manner as bills of exchange. The
likenels thus ftrongly fan&ioned by legiflative authority, pro-
duced fimilar decifions in cafes, where their negociability were
" concerned. o o
= But no efforts were made in favor of bonds, 2nd they remain
" i the fame fituation in England; as they ftood at common law,
This country was then a part of the Britifh empire, and our
legiflature, afiimilated its laws, to thofe of the mother country,
fo far, as our local fituation and ftate of fociety authorifed 1t
in 1705, fhortly after the Englith ftatute pailed refpecting notes
of hand, the Affembly, pafled a law, authorifing the affign-
.ment of bonds and notes. This law, I cannot meet with, but
it was repealed by proclamation in 1720, and in the fame
year, another law was enacted, exaltly fimilar to the a&t of
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1748.  With the Tnglifh ftatute beforz their eyer, a2 leziday
ture did not chule to adopt it altogether, or to inti roduce into it

principle, which ﬂ;ouid defeat the eqwx v of the oal-'r')r, as it
3 r"s fecured to kim at common law. I’ ‘hofe exprcfions in the
faatute, which affimilated rotes to bills of exchan ge, were o~
mitt ed in our law, and in the room of themy o other § were in-
troduced, which ei{abh(hcd an oppofing princinle. The 1 ero-
ciability ‘of honds 2ad potes , was cuahh"d and reftri¢ted wzt! in
hounds, confiftent with the commercial ffation of thic courtry.
There was no neceflity for exalting thofe kinds of raner to the
high ground, on which the commercial world had r)].l"ed bills.
of exchange, and the whole complexion of the law thews, that
it was intended to be avoided. The doftrine which has been
ftated and relied upor, asa applicable to foreign bills of exchange,
is confequently inapplicable to the p:'e.cz:t difcuflion. Thefe
confiderations have p.uduc 4 conclifions in the public mind,
as to the conftruction of the Jaw in qu ion, the very reverfe
of what has bzen conterdad for by .JC Counf“l for the appellzc.
I frould be unwilling to unfettie thele Inng formed opinions,
unlefs the exmcmors of the law 1;-1dc ed it abfolutel y nud.a—
iy o '

T hat & bond fraudulent ard vaid in its <~r¢s.~mn, annot be
cleanfed of its impurity, and readered valid by f’iwmncx tis
fettled by the cafe of Turton and Renforr and has uniformiy been
fo dec Lei in the courts of this country. Noman can by the mere
aét of aflignment trarsfr a greater i terelt than he holde ; difpofe
of an intereft where he has nothxrb, or make gaad ahd valid,
that which was origipally vicious and woid.  Inthis enljighten-
ed age though former Hecifions are rejz&ted, and 2 new mode
‘of atammg mﬂxce is difcovered. Butx. it fme, that the means
are "def]uate to the obJe"t I: i3 urged as a reafon for the re-
jection of {ormer opinions upon this fubject, that they tended
. to impofe deceptions upon the public, and to cramp Co.nmer(;,,

by deftroying the ncooma‘)lhtv of b'mdc, and notes. As it {trikes
me, they rather tend to prevent, than to ‘countenance thofe
frauds, and if the other confequences will follow, it is prefer-
able to facrificing a majority of the public, to the avarice and
injuftice of a few. ~ But I cannot perceive, how commerce, or
that fort of it which is moft ulzful to focie ety can be injured.
-That their negociability will be reftrained I admit, but they
will anfwer the purpofes for which the law intended them, by
facilifating the collection of debts and thereby aﬁordm'f a con-
yenient, and defirableaccommodatjon to the peo*w le of this coun-
: {ry Tke
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2 Fhe cafe now under confideration, comes fully \"uhm thofe
fmncxples which feem to rfe corre@. Nowtwn and Anderfon
were concerned tngether in trade, and upon a fettlement of ac-
counts, Narton clained a credit for the ﬂrocceds of a quantity
of goods in the hands of Hamris. Bu* Harris afluring him
that he had received no part of thofe proceeds, Nertor, nful-
pluous of the truth, gave his bond for the balance as it frood.
Rofe, it is .mmmvl was a fair, bona fid: purchafer of the boud.
e is chargeable (m‘v with rengD& he might and ought to
Fave fatisfied himfelf, that the debt was )uﬂly due before he
received 1. If Lmrm an enquiry, MNerton had affented to the
p:&.]me ity or acknowle dged he had no objeftions to it, t:xs’
would have deprived him of his equity againft Rofe. It w
eafly_for any perfon withing to take an aﬁgnﬂent of the bon
to make the enquiry; t‘h.y wourld know at once, where to
imake the application.  On the other hand, Nertsn could not
five a fpccn]. notice to the pelfon who was about to obtain it

and the public papers would afford a very uncertain channel of
;..f'm, fation. .

Upon the whole T am clear that tHe Jecree is erroneous and.

tx’rht to be reverfed. -
A vONS, - J.—"This ‘has been tr ul" faid, to be a caufe of con-
“fiderable importance, on account of the precedent to be ef~
tablithed.  Inorderto difcover the leglﬂam'c intention, when
the at of 1730 (of which that of 1748 is an exact copy, as to
this - queftion,) was pafled and to compréhend riore clearly
the confequences of the conftru@ion conterded for by the ap-
pellee, 1 fhall confider this cafe as if it had been to be decided
upon at that time. If Nsrtan bad given thisbond before affign- -
ments were fan&mncd by lcgn’]atlve authority, it is admitted
on all Iwands, that his equity would have followea the bond, into
the hands of an affignce. ir fo, is it poflible that the legiflature
could have medi tated fo much injuftice, as to exclude him from
fetting up an objection to the debt, which but for the law, he
mwht haveé made? Could it mean to protect fraud, andto nge
lity to an inftrument, which was origirally void sind found
,ed in deception? Whatever would then have been the con-
firuion of the law, muft be the conftrucion of it at this
day. 1 mention lhlS to thew that the legiflature by making
bonds affignable, did rot thereby mean to deprive the obligors
of any equntanle objeftions, which they might have to them.
{Jntll this act pafled, bonds were not a{'iornable. Bills of ex-.
chano «could not anfwer the purpofes of mtema:. negociaton,
. - < between
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betweén the planters and the merchants; the former from their
fituation, were under a neceflity of having credit from the latter,
and to fecure this, it was desmed proper to make bopds affign-
able, by which means, the faftors, who ofeen took tham in
their own namas, were esabled to pafs them away in the pur-
chale of commodities, or mizht, when neceffary, transfer them
over to their principals.  This hiftory of bonds will evince,
that as there was no neceffity, f{o it never could have been the
lzgiflative intention, to give to them all the high privileges
attached to bills of exchange, and particularly that; which has-
been contended for by the appzllee.  Indépendent of this, the
law upon the face of 1t, repels a conftruflion, calcuiated to
deprive the obligor of his equitable objections. It faves #0 bim
the right of oppofing tha claim by all juf difrourts which he can
make, and confequently could not mean to deprive him of an e-
quity, ftrong enough to jnvalidate the whote cluim. Thelaw,
fo far from being defigned to grant favors to the afignee, is cals
culated to protect the obligor ; the former, s oblized to admit
ail difcounts againft the obligee, and st his peril to give notice’
of the aflignment, under the penalty of being bound by pay-
ments made, after the obligee has parted with his right to re-
ceive then. ' :

" "The accuracy of the principle laid down by the appellee’s
counfel is not queftioned; its application to this cafe is.  For
fince it is admitted, that if the law had not permitted the affign.,
ment of bonds, an equity exifting acainft the obligee would have
accompanied the bond into the hands of an afignee, ‘the fingle
enquiry which remgins is, does the law take away this righe,
previouflly poffeffed by the obligor? I have endeavored to fhew,
that fo far from doing this, the law-itfelf difplays a careful at-
tention to the rights and intereft of the obligor.

The arguments which were vfed to aflimilate this, to the
cafe of a bill of exchange and promiffory note, are totally with-
out foundation. | The reafon of the kaw-as applicable to thofe
cafes, is not founded upon the principle flated by the counfel
for the appellee, but upon confiderations altogether of a commer-
cial nature, .

Upon the whole, I concur in opinien with the other
judyes. :

~ The opinion and decres of the court, was entered as follows:
“The COURT is of opinion, that an affighec of a bond or
¢ obligation, takes the fame, fubject to all the equity of the o-
¢ bligor, and that the appellant ought to be allowed to fet off
: P ¢ and

v
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* and difcount again{t the debt claimed by the 1ppﬂl eeag a{“pnee
“ of Gemrge Azderfin, the dther defendant in the decrec r.amed,
“any e ]ultablc demand rn{pefiu‘v the faid debt, which he had
¢ 2 right to claim frem the faid Guorge Apderfin, the omgmal
« onlwe »  Decree reverfed with co’h, and the caufe remand-
ed to the B igh Court of Chancery for further procezdings to be
had thereiry, accoxding to the principles of this dccxee

PICKET,
agamst
"MORRI ‘“.

) N the year 1783, ]lfrn,, purchafed from Listlopage, the
E mmety of two thoufand acres of land in Kentucky, at the
prices of /7 600, and gave his bond for £ 4cc, payabie ata fu-
ture dd/, "and a nate of hand for £ 200, which has been dif-
chared, fomvjavz', had an equitable title to the other moiety ef
this hnd under a former contrady, butr upon this condmo.,,
¢hat he thould allow Lzuleprge, or thofe cla iming under hlm,
to take choice of either of the two tracts on paying the differ-
ence in value between them. In 1786, Littlepage, affigred
this bond to 8tockd:ll, at which time, Adrris, wasa creditor
of Stackdell by bond, in a fum, very little thort of the ameunt
of the one which he had given to "Littlepage. Stockdell, pre-
pofed a difcount of the two bonds to Merris, which' the Iatter
. refufed, in confequence ofme pendency of a {uit againft him,
Littlepage and othmq, by “Fohafan, in the ftate of I&epturkv,
claiming a conveyance of an undivided moiety of the 2000 acres
of land, “inftead of a Jeparate tras?, with the difference in value
etween {uch tract, and the firft “choice which Asrris, by his
: contxa& with Littlepage had a right to make. After this refu-
fal, Morris inftituted fuit againft Steckdell upon his bond, and
recovered a judgment.  Stockiell, affigned Morris’s bond to
. Picket, but whether before, or after thc Judgmem obtained by
Mhbrris, does not certainly appear.

Picket, inftituted a fuit upon this bond :1gaunfL Morrisy inthe
County Court of Henrico. At the trial of that caufe, the cqun-~
fel of /Wa/r:s offered Stockdell's bond asa dlfcount, and moved

the





