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not to be regarded, fince the defcription of the devife is fuffi-
ciently plain when he is called the leflor of the plasntiff.

The laft point is attended with more difficulty. It refpeéts
the boundaries of the land upon the fpecial ftatements inthe ver.
dit. ‘There is fome inconfiftency in the finding, which might
be important, if the court doubted about the true boundaries of
the land intended to be devifed. It is evident that the teffator
had furveyed this land, and-marked down by fpecified bounda-
ries, the part intended for each of the devifees, and that he
:muft have had the plat before him when he made his- will.
The_boundaries of the other devifees are right; when he comes
to defcribe the parcel in queftion, he begins-right and continues

- fo, with little variation in courfe or diftance, till he'gets t6 s ;
then by miftake in tranfcribing the courfes, from the plat, into

" the will, he appears to have overlooked one lin€ viz. s, t, -
which creates the difficulty. If it be omittted altogether, none
of the fubfequent lines are right; if itbe fupplied from the.plat,

- then they are all right and the difpofion of the whole tract is com-

-pleat, The court hes no hefitation in faying,. that the tefta-
tor’s intention was to purfue the lines which comprehends
the 30 acres not included in the judgment of the Diftri&
Court, and therefore, that their judgment though right as to the -
plaintiffs title, is erroncous in not comprehending the land con-
tained within the.lines of the furvey defcribed by the letters s,
t, E, and to s again, - -
" But as that error was in favor of the appellant, the cofts of
this court ought to be paid by him to the appellee as the party
prevailing, although the judgment be reverfed. -~ -
" ‘The judgment muft therefore be reverfcd and enteied for the
appellee, for the land contained within the furvey taken in this

" caufe and défcribed by the fmall letters m, n, 0, p, g, 1, 5, 1,

rand the largé letters E, D, C, B, andtolittle m, together with
his cofts in this court, . - - Judgment reverfed.

'HOOMES Executor of ELLIOTT,

) -‘a_gaz'mt |
§M O C K. |
ELLIOT‘T‘ having brought a fuit at Jaw aga?nﬁ._Stzngrd-up- .

\ “on a bopd, Smock, the appellee, became Stanard’s appeare
PP _ ance
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ance bail, Stanard having failed to give fpecxal bail, judgment
was rendered againft Smock in the County Court.” On the
chancery fide of that court, Smcck filed a bill, ftating, that Be-
verley being poffefled of Stanard’s bond, given for a fum of mo-
ney loft at unlawful gaming, afligned it to Elliott, who after-
. wards underftanding the nature of the ¢onfideration” for which
“it had been given, dellvered up that bond to Stanard and obtain-
gd from him another in'lieu thereof, upon which the Judgment
‘was_obtained,. . The bill-fecks-a dxfcovery,of thofe circuftances
" and prayp fpr an'injultion. Eliott by his anfwer infifts that the
amgnment to him was made for a valuable confideration. That
he is xgnorantof the confideration for which Stanard gave his bond
1o Beverley,; but that the whole tranfaGion relative tohis obrain-
.ing the barid, ‘was on his part fair and bona fide, and as far as he
knqws and believes in ftriét conformity with the laws of the land.

He' further Ttates that 8Brgnard acknowledged that the debr was
juftly due, and promifed that he would pay it. That he appli-,
ed to Stanard for payment, which not being made, he prepofed -
to him ta take in the bond and an order drawn by Beverley, and
40 give a ngw obligation for the whole, to which Stanard readi-
]y confented. Beverley wha was alfo made a defendant, ftates
inhis anfwer, thata bond was blven by Stanard to him for mo-
ney won at gammo amountmfr to £ 8o-——that he owed
35 barrels of corn to Elhott, which not being able to pay
When it was demanded,” he aﬂigned the above bond to him,
and alfo drew an order for.” £ 10; 10, (making together
;he exat amount af the hond for whu.h this Judoment
was recovered) in dlfcharoe of the corn’ debt, which Elli-
ott acceptu.l, that Elliott, knew thofe fums were due on account
of money won at gaming: Only one witnefs was examined,
who proves the bond for £L8o to havebeen ngen for-a gaming

debt, and | that after the affignment but before the execuuon of
the new-bond he informed Elliott of this fadt. =" " _

The County Court perpetyated the m_yun&:on, from which
Eiliott appealed to the High Court of Chancery,” and ‘pending
the appeal dled The fuit being revived by his admlmﬁrator
ghe decree was aﬁirmed from which an appeal” was prayed to
this court.

WickHAM for the appellant. I contend 1ft, that the decree
in thi§ caufe was not wartranted’ by the proofs exhibited, and-
zdly, That a court of equuy ought not to relieve in fuch a cafe
as.this; but leave the’ pames gs the law had phce(. them. . .

L]
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_ifty Itis a rule, that the anfwer of one defendaiit is not evi-
" dence againit another; and therefore, Beverley’s anfwer fiuft
be put out of the cafe; if fo, lere is no proof at all of notice to
Elliott prior to the affignment, and therefore he is not liable to
-the original equity attached to the bond. The cafe of Buckner
and others ws Smith &c. (ante 2¢6) is a ftrong authority for the
appellant. _ '
. 2dly, But if notice were proved, the appellee is .not I con-
ceive entitled to the relief prayed for. Smock can be in no bet-
* ter fituation than Stanard would have been, had he been plain=
“tiff in equity. The matter relied upon in equity, to defeat the
" legal advantage obtained by the appellant, might at law have-
‘furnithed a compleat défence; but after a judgment obtained
there, a Court of Equity will not relieve againft an innocent
.. affignee, without notice of the illegal confideration, fo as to de-
prive him of the advantage which that judgment has given him.
The equity of an innocent aflignee who has fairly paid his mo-
ney for this bond, is at leaft equal with that’of the obligor,” and
therefore the law muft prevail, - . o
L £k for the appellee. 1admit that in general, the an{wer of
one defendant cannot be read for, or againft another; but there
are exceptions to the rule, and this cafe furnifhes an example.
For ieverly having affigned this debt to Elliott, there isa privity
between them, and the latter, deriving his right under the former,
is bound by his a&ts.  Beverley’s anfwer therefore, which ac-
knowledges that the bond was given upon an illegal. confidera-
tion, ought, as againft Elliott, to be taken as evidence of that
fa&. : : < S
2dly, Whether Elliott had notice or not before the affign-
ment of the bond, that it was given upon 2 gaming confideration,
_is immaterial, becaufe the bond is by the law abfolutely
» void, and-cin never be made valid by aflignment. Theftatutecon-
fiders it as'being fo tainted, that no fhift or change whatever
- can purge it of its original fin. It is the duty of all courts to
arreft the money before it is paid, though the parties may con-
_ federate to elude the law, and therefore a court of equity is
- bound to interpofe, though a judgment has been obtained.
The cafe of Buckner and others, w»s Smith &c. is entirely un-
Jike to the prefent, for the ground upon which that decifion
was made, ‘was the fraud pradtifed by Beverley upon Dixon, by
inducing him to purchafe the bond.- . .
The bill having exprefily charged notice, and Elliott having
declined an{wering it, the facts proved in the cafe and ftated in
. : his



392 FALL TERM

his anfwer, furnifh ftrong prefumption that the charge is true. It
isarule, that where a man defends himfelf on the ground of want
of notice, he mutt indirect terms admit or deny it, if it be charg-
ed. A perfon claiming a gaming debt in a court of juftices can
never be confidered as having equal equity with the oppofite -
party; becaufe fuch a claim 1s in itfelf iniquitous. :
Lyons J. delivered the opinion of the ‘court. It has been
rightly contended by the counfel for the appellee; that all bonds
given for agaming confideration are void as between the parties;
“and it is equaly true'that theaffignee cannot ftandinabetter fituati-
on than theobligee, unlefs there be fome particular circumftances in
his favor independent ot the mere affignment. . Butifan innocent
, man fhall be induced by the obligor to become apurchaferof fucha
bond, it is a deceit upon him, and he ought not to be fubje&t to
the fame equity to which the obligar was entitled againft .the
obligee. In this cafe, Elliot was induced by the debtor to take
the bond, who renewed it without difclofing his objeftion;
afterwards fuffered a judgment to pafs at law, and then reforts
toa Court of Equity for reltef. The province of that court is
to relieve againft frand, and not to fanétion ‘it, and in general it
will leave the parties to the law even if their equity wereequal;
much lefs will that court interfere, where the equity is altoge-
ther on the fide of him who has obtained a legal advantage. As
tothe falls in the cafe, they are with the plaintiff at law; his
anf{wer is contradited by one witnefs only, without circumftan-
ces to ftrengthen the tefhimony, for the anfwer of the other defen-
. dant as it could not benefit his co-defendant, cannot injure him..
" " The COURT entered a decree to the following effe&, viz:
William Elliott by his anfwer having denied notice of the illegal
confideration, upon which, it is fuggefted by the bill, the bond
from Beverley Stanard was given, and there appearing but one
witnefs to contradi& thean{wer in this refpe&, without fuflicient
circumftances to corroborate his teftimony, Elliot ought to be
confidered as an innocent affignee of the faid bond, and the fub-
fequent bond taken by him of Stanard upon which the judgment
was obtained was not tainted or effefted by the illegal confider-
ation of the firft bond. That the decree which injoins the plain-
tiff below from proceeding to execute his judgment is erroneous.
The decree of the High Court of Chancery and County Court,
. muft be reverfed with cofts, the injun&ion obtained is to be difz " °
folved, and the bill difmiffed.

t
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