againft _
DONELSON and HODGSON,

I'\T thxs cause, which, on the
day of in the firf year of the nineteenth
~centurie of the chriftian ra, was heard on
the bill, anfwers, exhibits, and examinations
of Witncsscs, the court, after considering alle-
gations of parties, thelr preefs, and arguments
“of counsil, discussed the subje@s of controver-
sie in thefe terms: |

The plaintiff, in his bill, hath not denied
his knowledge that the lands, which, within
the limits of the territerie clamed by the Ch=
reque indians, the defendent Donelscn agreed
to fell to the P laintiff and his associates, werc
comprehended in that distri&. that he was an-
prifed of the title which thefe aborigines had
‘not ceded to britithzamericans is probabjc be-
caufe that he had inspected the map annexeil
to the examination of Charles Maclung, ed'-
tion of which, before the agreements for Gorip
of thofe lands that witnefs hath teftified, 15 to
be prefumed; and that he infpected the map
anncxed to the agreement numbered three is
certain: from which documents, as well :
from the agreements themselves, from conver-
sa*xons with intelligent -people at Knoxviile,

the
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the scene of the transa&ion, and from the pub-
lic oﬁices, the plaintiff might haye derived,
and 1s believed to to have dcnvcd all the infor-
mation which the defendent could communicate,

But he (Donelson) was, by the terms of the
agreements, and of covenantsmn the conveyvan-
ces, that he would warrant generaly, ponior
- as well againft indians as againit all other men.
so that

The defendent Donelson, if for him, in hig
own name, judgment had been rendered in an
action upon the bond which was dischargeable
in the ninety sixth year of the eighteenth cen-
tune, would have been enjoined from obtain-
ing the whole of the moncy recovered, or fo
much of 1t as is equal to the nrice of what lands
fold by him to the plamtxﬁ were abdicated by
the britith americans in the treaty between themn
and the ind:ans.

Againft the other defendent, to whom the
bond was affigned, and in whofe name judge-
ment was entered, if he had known the origin
of the debt, and efpecialy if he had known too
that the feller of the lands for the price of which
- the bond was given had not a title to them, like
relief would havc been extended: but fuch
knowlcdqe was denied by that defendent in his

infwer, which hath not been difproved.

Ought the plaintiff, then, to be relieved a-
gainft “the defendent Hodgson, an unconscious
assignee,
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assignee, for a valuable confideration, of the
bond? o

In auguft of the eighty ninth year of the
eighteenth centurie this court delivered the fol-
lowing opinion:

* An obligor is not intitled to relief againft
‘ the obligation in the hands of the affizace,
* who, having paid a valuable confideration for
‘ it without knowledge of unfairness in the
‘ sale of a negro, for payment of the price
¢ whereof the obligation was granted, and who
‘ being impowered by ftatute to commence
‘ and profecute an attion in his own name, had
‘ alegal right to the money acknowledged by
‘ the obligation to be due, and whofe cluity
‘ was not lefs than the obligors equity.” Chan-
cery decisions, folio 115: where objections to

~the opinion are answered,

In oppofition to it are thefe words of the {u-
preme judicatorie of this commonwealth, inthe
cafe of Nerton againft Rofe, rcported by
Washington, 2 vol’ p’ 2¢4: the court s of opin:-
on, that an assionee of a bond or obligation takes
the same, subjeét to all the equity of the obliger,
conformably with which opinion a decree of the
high court of chancerey was reverifed.

Orthodoxie of the fentence pronounced hy
the judges of appeal will be here examined in

this commentarie; where the names of the par-
' ties
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ties in this cafe fhall be put for the names of the
parties in that:

Roane, j'. Upon the prmrcples of the common
law, a chose cn action is not assignable, that 1,
the assignment docs not gice to the assignee a right
1o maintamn an action in Im oren name. ] If Love
oblige himfeif to pay twenty thoufand dollars
to l)one)ion, or to his assignee, and Donelfon
assign- the obligation to Hodgson for value re-
ceived of him, who was ncnther party nor pri-
vy to the contra&t between the two former, and
if the common law, inhibiting assignment of
a chuse en action, had never exifted, the right
of Hodgzfon to fo much of the money as had not
bzen paid before assignment, would have been
the fame as if that remainder had been, by terms
of the obligation, payable immediately to him-
- {elf, without pervadin 3 Donelfon. for,

In the cafe fuppofed, theobhganon is refol-
- vable into this sense: I, John Love, acknow-

ledging myfelf indebted twenty thousand dol-
lars to Stockley Donelson, agree to pay them,
if he order them to be paid, to Willjam
Hodgson, and the money would, after fuch
order, that is, the assignment, have beea due
to this laft no lefs truly than it ‘would have been
due if he had been original obligee, except that
~ he muft have discounted payments to Donelfon,
who would have been a mere fistula or pipe

through which the obligation of Love was con-
veyed. | What
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What hatii been said is undeniable, as the
commentator vertureth to suppofe. if the sup-
position be not rash, =

. Since the statute, which, giving validity to
translation of such choses en action, a:d, for re-
covery thereof, authorising assignees in their
own names to prosecute ations, hath cilenced
the common law, Donelsons intcrvention in
the transaction cannot, affect the right of Hodgz-
son, otherwise than that Love is entitled to the
‘discounts mentioned before and to be delned
hereafter. |

In England, the assignee of a bond takes it
charged with every fpecies of equity which was
attached to I T in the hands of the obligee. ]
‘This is intelligible and true in case of such an
obligation as this: |

- Know all men that i John Love am held and
bound unto Stockley Donelson in 40000 dollars,
to be paid to him, or to his assigns, for which
payment i bind my representatives, as well as
myself. .this obligation however thall be void if,,
on or before the day, &c’, i pay to him
20000 dollars, the price of certain lands which
he hath sold to me, covenanting that he hath a
title to them, and that they are unencumbered.

If the terms of the bond do not thew or lead

to inquire for what cause the moncy, thereby

I wacknowledged to be due, became due, the words
o | L - of
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of the text, ¢ equity attached to it in the hand¢
‘ of the obligee,” seem inexplicable. to attach
is to take hold of something. from Stockley
Donelson selling land, which was not his, to
John Love, and taking an obligation for pay-
~ment of the price, the deceived purchaser had
a right to demand reflitution of the obligation;
for that, deprived of the things bought, he
should retain their price, by which the evi-
dence of the debt indicates that he was to me-
rit them, is equity. parties would then have
been i statu quo they were before the bargain,
or would have been after performance of it by
both. of this equity, when it is expanded or
inscribed on, or may be inveftigated from some-
thing apparent in, the inftrument signifying
altern obligations of the parties, Jnay ‘be pre-
- dicated, that the equity is attached to the bond,
-by the words of which those obligatierns may be
conjeCtured, if not discovered. the parts of the
contra®t, for example, on the side of Stockley
Donelson, that John Love fhall permanently and
quietly possess lands sold to him, and, .on the
side of John Love, that Stockley Donelson,
for assurance of this benefit, fthall receive an
adstipulated retnbution, are attached mutually,
or have hold of, are conne&ted with, each-other,
in whose hands soever may be the bond or wirit-
ing which is evidence of the contract; = -

- - But what can be the meaning of ¢ equity
¢ attached’ to a simple bond, obliging one to

pey
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~ pay money, for which the law supposeth him
to have received value, when the cause of the
contrat doth not appear by the bond itself?
can the obligees equity have hold of any part

of, or be conneéted with any syllable in, th
bond? —

If a different principle prevale in this country,
tt must grow out of the acts of assembly, which
authorised the assignment of bonds.] The pro-
position, condemned by the court of appeals,
- ¢ grew out of,” or was a dedution from, those
alls of assembly giving energy to this principle:
of contending parties he, who, having an equi-
table title, acquireth a fair legal title also, to
the thing in question, shall prevale againit him
who hath an equitable title only: which prin-

~ciple was not long ago supposed by juris-
- prudentes tq be no more disputable than the
axiom, the whole is greater than its part, is
supposed by geometricians to be deniable. that
Hodgson, an uncohscious assignee for value,
hath an equitable title is admitted; the statyte,
authorising him to prosecute an ation in his
own name, gave him a legal title; and that
Love hath any more than an equitable title is
not pretended. such reasoning as this, in the
case between Norton and Rose was the ‘ground’
of the high court of chanceries decree, which
CLARIFIED judges reprobated, one, who
“CLEARLY entertained his opinion upon the
‘ subject, pronouncing the ground of the decree

| to




8
—
‘ to be wrong (p’251;) another professing
¢ himself upon the wholetoo to be CLEAR that
‘the Jecree was erroneous ’ (p’ 253;) and with
thom a third, ¢ upon the whole 2iso concurring’

(P'254.)

- The acs &c.’] Three lines here might as
weil have been any where, or no where, else.

Tas case depends upon the just construélion of
the act of 1748.) Inftead of this conftruétion,
~ which is no¢ once attempted, we are often told
what was the intention and the design of the
act. |
~ The intention of it, §c’| In these words and
the rest of the paragraph we learn nothing more
than what we learn by barely reading the sta-
tute itseif. | |

It was not intended to abridge the rights of the
ollizer,] Defcre the statute, against the as-
sigaee the obligor had a right to oppose his e-
quitable demands; wihy? because the assignee
had no more than an equitable right. but af-
ter the statute, which gave a legal right to the -
- assignee, against him, armed with two rights
he equitable the other legal, couldthe obligor
eppose his single equitable right! were not the
former more potent, was not the latter more
feebie; and consequently was not this abridg-
ed? if the statute, by conclusion inevitable,
¢ hat abridged the right of the obli‘gorl;’ by,

| - what
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that authority can a judge thus affirm, that
- ¢ to abridge the rights of the obligor was not
‘ intended?’ he is required to exhibit the diplo-
ma constituting him explorer of the legislative
-intention, when legislative words have not re-
vealed it. ‘

Or to enlarge thofe of the assignee, beyond,
&c’] The statute, giving to the assignee one
right more than he had before, namely, the
- right of recovering by an ation prosecuted in
his own name, doubled- his rights, and, if a
thing doubled is enlarged, and if the court of
appeals will permit the legislature to know their
intentions,* to enlarge the rights of assignees
¢ was intended.’ :

And since it is clear, that, prior to this law,—
an original equity attached to the bond,] Attach<
ment to the simple bond is denied. |

Followed it into the handsof the assignee,}
The passport of this equity against the obli-
gee into the assignees hands, before the sta-
tute, was revoked by the statute; for in con-
tradiction to what is asserted in the text, that

This law does not expressly, nor by implication
destroy that principle.] Is athrmed, that the law,
when it gave the legal right to the assignee, did,
by necessary implication and inevitable infe-

rence, ¢
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rence,* destroy that principle * as it is called
because the assignees legal right by the statute,
combined with his equitable right, being du-
- plicate, triumphed over the obligors right,
which was solitary.

Notes of hand are now assignable in England,
and it 1s admitted th.at the assignee is dzscharged
of any equity, which existed acrang/i the assignor,
unless the note was given, for an ujurious, or Jfor
a gaming consideratiog.] The assignee here is
supposed before the statute to have been charg-
ed with, for otherwise he could not have been
discharged of, ¢ the equlty which ¢ exifted

¢ againft the assignor.” the supposition is not
true. The assignee, before the ftatute could
not assert his own right, which was but an
equitable right, and which the drawers equity
therefore impeded, and, could not assert the
payees right, which, if he retained the note,
would have been defeated by the drawers equi-

.

The reafon of thisis not that the principle at-
tached to them as a legal consequence of their be-
ing made ossignable,] To prove the reason here
disallowed to be the true reason hath been at-
tempted.

But because this ‘rule, for commercial purpo-
8es, applied to bills of cachange, and ihe statute

of dnne, declaring notes asszgvzablc in like man-

ner
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nier as bills of exchange, shewed an intention,
us it was fuppofed, to render the former as kzehit/
negoczable and as current in internal, asthe iatter
was in external commerce.] ‘This was intenced
to teach, that in England, if the words “in
‘ like manner as bills of exchange,” had been
omitted in the ftatute of Anne, assignees of
promisory notes would have been charged with
~assignors equity. to prove it a single argument,
better than the principi: petitio, hath not been
urged. yet to disprove it shall be here essayed.

A bill of exchange is transferable or assign-
able, that is, he, who by bill of exchange hath
a right to demand money, may pass that right,
or give it a currency, to others 1n one or other
of these manners; either by writing his name
under these or like words, ¢ pay the contents
* to the assignee’ naming him, or by writing the
assignors name, without any superscription. in
both manners, the writings are called indorse-
ments, because usualy placed on the back, i
dorjo, of thebill; and that indorsement: thch. |
is nude is equlvalent to the cher, the- holdcr N
there being assignee. :

~ In the statute of Anne, the word.s, promi-
¢ sory notes, payable to order or bearer, may
¢ be assigned and endorsed, and action main-
¢ tained thereon in like manner as inland bills of
¢ exchange,’ mean neither more nor less than

these words: ¢ promisory notes, . payable to or=
der,
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¢ der, or bearer, nay be. assngned and éndorsed
¢ by the assignor; . wntmg his name under
¢ these or like words; ¢ pay the contents to the
‘¢ assignee,” or by writing or endorsing the as-
¢ signors name, not superscribed, orin blank as
¢ it is called, and action maintained thereon”
'thls paraprase, the re@itude af which no,man
 of candor™wiil dare to deny, clearly proves that
the MANNER of authorumg thc vassage, the
NEGOTIABILITY, or the < CURRENCY;,
| clran es not the thm -to which. is given the
| s e, NEGOTIABI ATY, or CUR-
NCY, whether it be by -an indotsément on

thrsamc or writen on a- separate paper, of {sy
any other MANNER. BRI c

~ If this be corred, and if the words. * in like
* manner as bills of exchange’ had pot; been in
the flatute -of Anpe, promisory notes - would
have-beenias negotiable, -or in the phrase.of the
text as highly negotlablc, as :‘hey ROW are;pers
haps more negotiable,because the statute w ch
prescribed. the manner .of negotiation, ; that is

- .-g_.

iy mdorsement, muit be persued, ‘wheress, .if
\"”*thc words, ¢ in like manner as mland bills of
‘exchange’ had been omited, promisory

otes might have been negonated or assxgned
m some other MANNER. T

The learned Judges do&rme, therefr
unsound and bonds made assignable are as . 0~

tiable, in this country, as bills of exchan; ge and
: ~ promisory




yuith the, ¢xcep bom s fa ol discamt sy |
pfomisory notes are, in Fnglahd; and that thcl;;

should not be so no part of our’ ftatute. hath
been quoted to prove. a-queftion by the report-
er p’ 243, 244, ¢ why inland b:lls and notes of
¢ hand should, and bonds fhould not, be go-

¢ verned by the same rule of law ! tha,n whichs
a queftion-more apposite®ould not have been
_invented, was overlooked by the court. of ap«

- Peals.

The afl of our assemb{/ embraces equalg the
subjeét of bonds and notes,. but contains no exr-
 pressions tending to induce a belief that the malc-
- ing them assignable, was intended for purghge
of commerce.] For what purposes, then, if not
for the purposes of buying, selling, bartering,
- that is, of commerce, wasassignment of bonds
nade valid? ‘and let this other question pro-
pounded by the reporter, in his argument, p”
246 ¢ if the equity said to be originaly attach-
¢ ed to the bond would foliow it into the hands
L of an assignee, upon prmmpiw unaffected by
¢ this law, why was the law"made2?. which
question was also neglc&ed be remembered.
the constru@ion .as 1t is called, which the
judges of appeal made of the statute will give
it no effe@ but this; to render an irrevocable
letter of attorney to the a§s1gnec unnecessary,

The design certainly was to make them trans-
JSerable to a certain estent ;] Where is its termi~

nation?

The
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_ The provision] What provision? if the statute,
what clause, line, or word, of it \ |

Points out the Limits of their negotiability,]
Hath indicated and defined these limits?

And fizes a strong mark of distinction between
them and bilis of exchange.] One would expe&
this “mark,’ by its epithet  strong,’ to be visi-
bly spread abroad on the statute: but the com-
mentator, after long gazing, in his wakefull
momemts, on the region, where, if any were,
that is, the statute, he supposed the phaeno-
menon should appear, discovers no trace of it
broader than a geometric line, and suspe(ts that
WL has, * dreaming for the discovery in the
- region of commerce, on which these judgesseem
tohave fixed their eyes, will be not more happy.

- As to the latter, they were always assignable,
and the endorsement transfered a legal right to
the indorsee.] As to bonds, although they
were not always affignable, the assignment,
after statutory sanction of it, ‘transfered a legal
‘ right to the assignee.’ | |

They did not owe this quality to statutory pro-
visions, and of course, they continued within that
principle, which had attached to them, and of
which they were not,deprived by any statute. |
The only part of this period which the com--
mentator underftands is that a thing, which is

not altered, remains the same. |
Lard

Summss—— SRR

% . . .,
Kadxas 665'09\8\15 Ol VOTON WV
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Lord Mansfield lays it down, in the case of
Peacock and Rhodes, Dougl 636, that the hol-
der of a 0ill of exchange, or promisory note, is
not to be confidered in the light of on affignee of
the payee.] This only affirms aflignee of a pro-
missory note to be in a better state than payee;
because the assignor, by his endorement, js
bound as well as the drawer, to discharge the
note.

(.
An assignee must take the thing assiged, fub-

Ject to all the equity to which the- original party
‘was fubject : if this rule applied to bills and pro-
sisory notes it would stop thewr currency.}
Mansfields reasoning, if it be not misunder-
stood, 1is, the currencies by indorsation of
bills of exchange, and by assignment or indor-
sation of promisory notes, to one of which
customary law and to the other statutory law
gave sanCtion, would be interrupted, if the
rule, that an assignee ¢ must take the thing as-
¢ signed subject to all the equity to- which the
¢ original party was subjed,” applied to those
commercial media. now to what inference doth
analogie point? - planely this: the rule applies
not to syngraphs, instruments, to which, sig-
nifying the holders credits, customary or statu-
tory law hath attributed NEGOTIABILI-
TY orR CURRENCY. and bonds being in that
predicament, the consetarie is, the rule doth

apply, not to bonds assigned but, only to in-
struments which have no legal CURRENCY,
oR NEGOTIABILITY. So
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So in Cuninghams laws, §c.}] Unimportant,

And we are informed by Domat, &c.] The
¢ame to the end of the paragraph.

The whole of what is contained in the last
paragraph of p’ 249 hath been examined alrea-
d :

IVith respelt to the proviso in jhe aél of 1748
st cantemplates legal discouts only. ] Admitted.
why then was it extended to discounts equitable?

The words ¢ the plantiff fhall allow all dis-
f counts which the defendent can prove, were
¢ meant to extend those difcounts beyond the cre~
¢ dits which might be endorsed on the bond,] The
words extend undoubtedly to credits, that is,
legal credits, which, although they might not
be endorsed on the bond, he can prove other-
wise. |

And the latter words,  before motice of such
¢ affignment was given to the defendent,” were
meant to restrain the discounts to fuch as existed
prior to notice of tle affignment.] By this we
learn that the words ¢ before’ and ¢ prior’ have
the same meaning. ' -

This * enlarging and restraining proviso was
| necessm'yz]

* The commentator doth not recolie® to have read or heard of an
enlarging provifo before. a proviio, on the contrary, diminitheth. ,
here 1t was intended to prevent the assignee from recovering more of
the money by the bond acknowledged to be due than what remained
~anpaid. But it was, lest the law fhould be misunderstood, abundant-
ly cautelous; because in an ation upon the hond the dcfendent might
have pleaded paiment, if the-proviio had not been inscrted. ads of
1748, cap’ 5 of the edit’ in 1789, cap’ 76, § 21 of thecedit’ in 3794,
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necessary,] Here aptly may be defined the dis-

counts which the assignee fhall allow. by the
statute |

¢ The assignment shall be valid, and the as-
¢ signee may thereupon maintain an action in
¢ his own name, provided he fhall allow all just
¢ discounts, not only against himself but, against
¢ the assignor, before notice of the assignment
‘ was given to the defendent.’

What did the proviso enlarge? in p’ 248,
I’ 33, we were told, ¢ the statute was not in-
¢ tended to enlarge the rights of the assignee;’
that the assignees rights were enlarged is clear-
ly proved by the act. the proviso did not en-
large the rights of the assignor. It did not leave
him in a better state than that in which he
would have been, if the bond had not been as-
signed. what state was that? anfwer: ¢ when
¢ any suit thall be commenced and prosecuted
¢ for any debt due by judgment, bond, bill, or
¢ otherwise, the defendent fhall have liberty,
¢ upon trial thereof, to make all the discounts
‘ he can against such debt; and upon proof
¢ thereof the same fhall be allowed in court.’
stat.’ 1748, cap. 27 of edit’ in 1769, * § 6,

| | what

o ey e —

* This sellion, not known by the commentater to have been repeal-
ed, is supposed to be in force, although it is not in the alt publifhed
in the colleftion of 1794, which, as its title importeth, was intended

for a pande€t of the statutes, or to contain all of them which were in
torce. B '
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what discounts fhall be allowed in court? those
which ¢ he can make upon TRIAL." trial of
what? ¢ suit prosecuted for adcebt due by bond,’
&c.’ the discount being that which can be
“ proved upon trial’ must be a lcgal discount,
and as 1is admitted by the _;udge, p’ 250’14,
‘ LEGAL DISOUNTS ONLY. The pro-
viso did not leave the obligor in so good a state
as that in which he would have been, if the
bond had not been acsxgncd he might, re-
sorting to the court of equity, be relneved if
he had cquity, against the obligee; but repul-
sion must be his fate asking equity against the

assignce who hath equity hkewxsc.

In order to express clcarly the meaning of the
legislature;] The legisiatures meaning is ex-
prefled so clearly by the words of the statute,
that to mistake it seemed to the commentator a
ditliculty, and the only diiiculty. |

But ncither the proviso nor aiy other part of
this aét was mtended to extend to cquitable dis-
counts,] Why then was it extended to equita-
ble discounts, as they are caiicd, by the court
of appeals?
Or to abridge equitable discounts, wiveh were

not in the confempl('uon of the legistaiure.’}
“This is nothing bat a repetition of part of the

last paragraph of p,’ 24.8

The inconvenience, whic it is approhended will
res:tit
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result from rejefting the application of the prin-
.ciple contended for, is certainly not real, or if it
be, it was not so confidered by the legislature. ]
When the legislature enaft, thinking undoubt-
edly that they were not unjustly enacting, that
a bond may be assigned, and that the assignee
may thereupon prosecute an action in his own
name, and consequently recover to his own use
so much of the apparent debt as will remain af-
ter ajlowance of juft discounts, which dis-
counts are defined 1n the 6 § of theactin 1748,
to be such as, on trial of an iffue in an action
prosecuted by the obligee, if he had not as-
signed the bond, the obligor ¢could have proved,
i1 other words, when the legiflature give ne-
gotiability or currency, to bonds by assignment
subject to discounts which can be proved on a
trial, at law, that is, to legal discounts, if a
ccurt, fancying, asappeareth in many parts of
the text to have been done, this or that to have
been intended or not to have been intended or
contemplated by the legislature or, if it was so
intended, to be unjust, (p’ 253) impose upon
a statutc a meaning, or rather give it an effe&,
which is congruous with that fancied intention,
so as to include what they call equitable dis-
counts, is not judges indulgence of themselves
11 such a license a ¢ real inconvenience?’ an in-
convenience of a truly dangerous kind; be-
cause the legislature cannot apply the remedy:
for if supreme judges san&ifie apocalypses of
legiflative intention, from such topics, withcut
regarding
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regarding legislative words, for canonical, what
will statutes signifie?

Multiplex intricate litigation, in consequence
of the precedent establithed (p’253) hath in-
creased, and is hourly increasing in the high
court of chancery and the county courts, since
fall term.1796. is not thata ‘real inconveai-

‘ ence.’’

Every obligee finds the value of his credits
diminithed in proportion as the risks of assig-
negs are multiplied by the precedent establish-
ed. is not that a real inccnvenience?

A planter (p’ 254,) dealing with an englith,
a scots, or an irifh, merchant or his fa&or, in
Richmond, for a Virginia assigned or indorsed
promisory note, which cost the planter 400
pounds sterling. is allowed, on account of the
drawers. latent equity, no more than 300, to
which his necessities at the time oblige him to
submit. the merchant receives the whole 400
from the drawer.  some months afterwards the
- ‘same planter dealing with the same merchant
in London, Edinburgh, or Dublin, becomes
his créditor for 400 pounds sterling, and con-
cents to be paid rather in englith, &c,’ negoti-
able notes on account of their lighter burthen,
than money, but is obliged, because the assig-
nee or indorsee in that country, is not charge-
able with the drawers equity to allow pound for

pound. is not this difference between the citi-
zens
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zens of Virginie, whom one of the judges
chooses to distinguith, (p’ 254,) by the appel-
lation, planters,” and the britith merchants,
whom their king calls his people, as if they
were the sheep of his pasture, a real inconveni-
ence?

The commentator, instead of saying any
thmg on the four next periods refers to the re-
porters arzument for complete satisfaction.

The assignee of a note given ly an infant,
Jere coverl, orfor a gaming or esurious coiiside-
ration, doesnot tuke it discharged of those objec-
trons, bul the contrary.” &c.’] Can any thing
be lese pertinent than this? in these cases, an
infant, a feme covert, drawer, in an acion up-
on a promissggk ~ote endorsed, or upon a fo-
reign bill of ekxchange endorsed, or a party in
anaction upon a bond assigned, may plead ar
on trial prove ron esse fu*a, because in two of
tire caces by common law, in the others by sta-
tutory law, the alls are void, nullities, and
therefore not transferable. so that the assig-
nee ‘takes’ the bond charged, not with anequi-
table but with a legal ¢ objeétion.”

For what reason then shall an equity, originaly
incorporated with the bond, and which should d-
Jtrcy its obligation, be difcharged in the hands of
an affignee?| In several places _ assignors,
that is, obligors, equity, was sai¥® be attach-
ed to the “ bond.” this cannot be understood in

. the
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the proper sense. substances attached must be
in conta®, and therefore tangible. such a
substance is the table of parchment or paper on
which are written words signifying acknow-
ledgement of a debt, and cbligation to pay it,
but with which obligors equity, a moral entity,
not an objet of sense, can not be in contadt,
unless on the same table be delineated tﬁc-cqui-
ty. then indeed assignees right, and obligors
cquity, appearing on the same superficies, may
be said in the proper as well as figurative sense
to be attached. |

Here the obligors equity is said to be ¢ incor-
¢ porated with the bond,” which differs not from
the former phrase, otherwise than that ¢ incor-
porated denotes a more intimate union than ¢ at-

tached,’ |

Now are the equity and the bond incorporat<
ed? - in other words, are a legal right, demon-
strated by a writing, to money, and an equita-
ble right, which is latent, to reparation of de-

riment, -occafioned by a sellers defect of title,
incorporated, so that they were inseparably
concomitant, and was the assignee, taking the
right to the money due by the bond, pfo faéto,
burthened with the obligation of the seller to
make the reparation ?

1, The a‘ee was not originally burthened,
because that an equitable demand existed was
rot ostensible by the bond ; thatany such latent
demand existed he had not otherwise informa-
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‘tion or cause of suspicion; and the law, which
sent the obligee to market with his bond, cau-
tibned those with whom he should deal for it
against no discounts other than such as, in case
of a suit, the obligor could prove on trial of an
ifiue at common law, not against equitable de-
mands of any kind. but, according to the ‘es-
¢ tablithed precedent’ (p’ 253) of the court of
appeals, whose words, (p’254,) are, “an assig-
‘ nee of a bond or obligation takes the same sub-
¢ je& to ALL the equity of the obligor,” even
such demands as arose from transactions to
which the bond had no relation, demands on
accountof negotiations, dealings orengagements
aleatory, foeneratcry, nautic, emporetic, &c.’
in which Love and Donelson have been con-
cerned, may be clamed as equitable discounts
against the assignee of bonds for payment of the
price of those lands, to which Donelson had a
title, for some such there are. can such equi-
ty be said to be incorporated with those bonds?

2, The supposition, that the obligors equity
incorporated, with the bond, in whatever senses
the materials of which this incorporation is
compounded, niay be understood, will appear

a glaring hallucination.

By the term cquity, as it is here used, is un-
derstood a right to some thing, which right an
injured party, because for recovering it the court
of law can apply no remedy, must assert before

another tribunal, the court of equity.
With




- With this right incorporation, or rather con-
corporation of the parchment or paper, on
which are written acknowledgement of a debt,
and a covenant to pay it, to one or his assigns,
was surely not intended. the component parts
can no more cohere than the materials of which
the feet and toes of Nebuchadnezzars image
(Daniel, ch’ 11, v’ 33, 42,) were compound-
ed, and therefore cannot accompany one ano-
ther into the hands of the assignee.

By ¢bond’ was perhaps meaned the obligors
duty to pay money confessed by that writing to
be due, which is the true meaning. if it be se,
one mans, ¢’ g,” Loves equitable right to re-
paration of a detriment cccafioned by a deceit-
ful sale, may abrogate the sellers, Donel-
sons, legal right to the price intirely or partialy
whilst the obligee retains the bond. but their
action and reation, in physiologic language,
even then would not be simultareous, as they
must be, 1if they were concorporate, were parts
of the same system, or were members, to con-
tinue the metaphor, of the same body. Loves
equity would not, in the trial at law, resist, as,
it the equity and bond were concorporate, it
woulid resist, Donelsons right, if instead of as-
cigning thebond, he had prosecuted an aétion 1n
his own name. if the equity and bond weretnot,
whilst the latter remained in Doanelsons hands,
concorperite they could not have been conco-
mitant in Fodgsons hands. Lcove could not

have

!
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have been relieved against either obligee or as-
signee elsewhere than in the court of equity.
there his equltable title would have defeated
Donelsons legal title, but,

2, Must there succumb under the more
powerful right of Hodgson, who with his own
equitable title had united Donelsons lcgal title.

The provision of this aét has long gove‘rned the
assignment of bonds, and it is but of late years
that the existence of such a principle, as has been
contended for in this cause, has been thought
of.’] The principle, only prmaple conten-
ded for in that cause was, ¢where equity is

equal he who has gained a legal advantage
¢ shall prevale,’ Wasmngtom reports, 2 vol’
243; and the same principle

As applicable to bonds and notes.] Was ap-
plied to the case of a bond in 1789 by the high
court of chancery, and is believed, before 1796,
not to have been denied by the court of appeals
to be applicable to the case of a bond or of a
promissory note.

Carrington j° To consider this case upon gene-
ral principles; &c.’] Of this judges argument
only two or three periods will be seleGted. for
practermission of the rest no reader wiil ask
the commentators reason.

That a bond fraudulent and votd tn its crea-
tion
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tien cannot be cleansed of its impurity, and ren<
dered valid by assigninent is settled by the case
of Turton and Benson; and has uniformly been
so decided in the courts of this countiy.| That
the bond if it were proved tohave been voidinits
creation, as in case of an obligation by one in
duress, by an infant, by a married woman, or
by an insane, or an obligation to perform some
malum in se, or malum prohibitum, could not
be rendered valid by assignment, would not|
have been denied, if it had not been ¢ settled
¢ by the case of Turton and Benson, and uni-
¢ formly so decided in the courts of this coun-
‘ try.” that proof, hath not been exhibited;
so th2* the argument, if argument were inten-
ded, in this part of the text, wants its comple-
ment. |

No man can, by the mere alt of assignment
transfer a greater interrest than he holds, dispose
of an interest, where he has nothing, or make
good and valid that which was originally vicious
and void.] This almost self evident proposi-
tion, which, lest it thould not be noticed, is
translated into terms equivalent, would have
been pertinent, if the assignee had no right be-
sides what he derived from the obligee, where-
as the assignee hath a right which the statute
gives to him, besides the right of the obligee:
the proposition is therefore not pertiaent.

By such as this, (what fhall it be called’

surely
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surely not) reasoning, thisjudge no doubt ex.
pe@ed that his auditors and readers would be
no less ¢ CLEAR’ than he was (p’ 254,) that
the chancellors decree in the case of Norten
against Rose was ¢ erroneous’—auditors and
readers too |

¢ In this enlightened age.’]

Lyons j.  This has been truly said to be a
cage o omsiderable: importance on ~ccount of
the precedent to be established.’] L'he cause
~ truly was important on accountof the precedent,
and on account of opinions which establithed
the precedent.

Inorder to discaver the legislative intention,
when the alt of 1730 (of which that of 1748 is
an exaét copy as to this quefiion ) was passed and
to comprehend more clearly the consequences of
the construltion contended for by the appellee,
2 shall consider this case as if it had been to be
- decided upon at that time.] He, who might
from this procemium expe@ to be enabled, to
¢ discover what he could not have discovered or
to comprehend what he could not have compre-
hended,’ if the reporter had not obliged the
world by Eublifhing this judges lucubrations,
will probably be disappointed. ~

If Norton had given this bond before assign-
ments were sanctioned by legislative authority, it
15 admitted on all hands, t%at his equity would
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have followed the bond into the hands of an assig-
nee.] If that, before assignments were sanc-
tioned by legislative authority, the obligors
equity followed the bond into the assignees
hands, be admitted, isa conclusion, that after
assignments were sanctioned by legislative au-
thority the obligors equity followed the bond
into the assignees hands, more cogent logic
than what preceded?

L

If so, 1s it possible that the legislature
could have meditated so much injustice as to ex-
clude him from settine up an objeélion to the debt
which, but for the law, he might have made ?’]
The commentator will not answer this question
directly thinking it will appear preposterous,
as 1t 1s unnecessary, to him who shall conside- -
rately answer two other questions subjoined to
the case now stated.

Donelson, who sold lands, part of which
was the property of others, to Love, covenant-
ed to warrant the title. |

For payment of the purchase money, Love
subscribed and to Donelson delivered a paper
on which are these written or printed words:

‘I John Love, oblige myself to pay 20000
¢ dollars, for which 1 acknowledge myself a
‘ debitor, to Stockley Donelson, or to pay
‘ them to any man else producing this obliga-
‘ tion to him assigned, and returning it to me.’

Donelscn,
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Donelson, trucking or trading at market,
transfered the obligation to Hodgson, who,
from the words on it could not know, and from
other information, doth not appear to have
known, for what, whether lands or goods
bought, money lent, money won at gaming,
&c.” Love acknowledgzd himself to be debi-
tor.

The legislature, long before this transa&ion
had instituted a law, by which Hodgson was
authorized to prosecute an action in his own
name for recovering the debt, allowing what
discounts Love could prove, on trial of an issue
at law, against both Donelson and Hodgson,
to which law Love was no stranger.

Accordingly Hodgson prosecuted in his own
name an a&ion against Love who to it could
not plead, because he could not have been on
trial allowed, a discount for the equity now
clamed by him.

Question 1, ought the loss, which may be
occasioned by Donelsons inability to convey a
title, and his insolvency, to be borne by Love
or Hodgson ;—by him, who was not only con-
fessed by himself to be a debitor, and who in
explicite terms obliged himself to pay money to
the obligees creditor the assignee, but was a
concealer of an objection which he had or
might have against the paiment, and was warn-

ed
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ed by the law that upon the bond if it should
be transfered, against hun the assignee might
maintainan action ; or onght the lass to be borne
by him, who was a fair creditor, unapprised of
the obligors equity, and informed by the sta-
tute, that he must allow discounts, discounts
only, which the obligor could prove at the tri-
al, the trial of an issue at common law; not
any equitable demands against the obligor which
mught be justified at the hearing of a cause, or
more causes than one, in chancery, causes
which had no connexion with the contra
whence the bond originated?

~ Some people think that of injustice the legis-
lature could not have been conviéted, if it had
in so many terms, as it hath in equivalent terms
enacted, that the assignee should allow dis-
counts only which could regularly be proved

on trial of an issue at common law.

Question 2, When the words of the statute
had given a legal rightto the assignee, who
hathan equitable right besides, how can judges,
presuming an unavoidable inference, from a
principle admitted inl’ 23 of p* 254, by one,
and not denied by any other, of the triad, to be
unjust, venture to impose upon the statute a
meaning opposite to that inferrence ? a judge,
disposed to take such liberty, will find the
transition from nomophylaz * a preserver of the -

laws
—— e — ]

® This term is used here, not in its peculiar sense when it defigated
a certain athenian magiftrate se called but, in a more general sense,
which its etymon will justifie, |
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laws to nomolhetes, a maker of laws, not -dxﬁi-
cult.

‘ Coul(l it mean to proted fraud,’} ‘This
question aptly folioweth its leaders. in like
manner to shew how little pertinent it 1s, the
comrentator, instead of answering it, will atk

ag uestion.

".

Doth the legislature, saying thatan assignee,’
per hypothesin a fair purchaser, of a bond, thall
allow discounts which can be proved upon tri- -
al of an issue, prote@ fraud, or do the court of
appeals, by their precedent, teliing the obligor
that he may conceal from the assxgnee demands
against the obligee which might have been pub- ¢
lithed with the bond by insertion of half a do-
zen words 1n it, protect fraud? and what frauds
contrived betweern obligor and assignor, may
not this precedent protect?

And to gwe validity to an instrument which
was orignaly voud, and founded in decepticn?]
The bonds i inanity hath been denied before.

IVhatever would then have been the construc-
tion of the law muft be the construction of it at
this d(n/ &¢’] This period and what follow-
eth it to the end of the paragraph, the com-
mentator would have analysed, but he cannot
discover any thing in it, except what hath been
noticed, like reasoning. -

s The
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* The accuracy of the principle laid down by

® the appellees counsil is not questioned ; its appli-

¢ cation to this caseis.] We learn from Anachar-

sis the younger, the author of which quotes

Aristotle, de mor, lib’ v, cap’ XIV, tit’ ij, *

that the lesbians relaxed their principles of mo-

| rality, as occasion required, and adapted them-
F 3 selves to circumstances with as much facility as
Tawiegthey open and shut certain leaden rules used by
-, 7 their archite@s. that the principles of equity
4_ . principles of equity
Q\m are not less flexible, in some places, than les-
‘¥ o€ ¢ty bian rules may be suspected from that part of
5 , the text last rehearsed, which may be thus pa-
Flow \‘? raphrased: the accuracv, truth, juftice, of the
' 3 A\gq principle ¢ where equity is equal, he who has

RTRVIRY 4 ST L L LA

¢ gained a legal advantage must prevale,’ is not
questioned or is admited; its application to this
case; where Love hath an equity, and Hodg-
son hath an equity, which equities cannot be
shewn to be unequal (Chancery decisions, folio
116, paragr’ 5) and therefore are equal, and
Hodgson hath gained a legal advantage, is
questioned or is not admited. this period,

x symphonous

* Watkins Leigh, onc of Wiliiam and Mary’s ornaments, obterv-
ed to the commentator, who had not then consulted Aristotle, that he
did not authorize Anacharsis to say that the leshians were immoral.
the lcaden rule which changed according to the form of the stone to
which it was applied, is mentioned; but nothing of the peoples mo-
rals. the ingenious student before named, supposed, Baithelemy to
have been led by Diodorus Siculus, who is likewise quoted. he hath
been inspelted. in lib’ V, cap® XVI, treating of Lesbos, he cele-
brates the countries amoenity, the islands virtue belicved to mean
uberty; tells us that it was rendered dele€table by the salubrious teme

rature of its air; and that it was ore of those which were named ifles
of the blessed; but is silent about the peeples morality. however that
they were not slandered by Barthc¢lemy scemeth to be proved by other
authors.
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symphonous with much of the argumentation
which it closeth; shall be taken for epilogue .
and with it here endeth the commentary.

The judge of the high ccurt of chancery ful-
ly convinced that the reversing decree in the
case of Noston against Rose, before estabiish-
ment of it for a precedent, deserves a reconfi-
deration at least, that the court of appeals, may.
have opportunity which no doubt the pavntx‘f
appealing will give to enjoy the p}easure which
will result from approbation, after sevexe exa-
mination, of one of their preeedents, or, if it be
not approved, from their pahnodxe_of it, the
pleasures which he who is a lover of truth and
justice, he whots

— N1 aequus cirtiet atque ejis m:“'r\,

only can relish, doth dismiss the Bill with costs.

Rostscript.  George W ammgton Camphe ’3,
of Tennessee,. hath on this case given his o
nion, which, with one se&icn of a- North
rolina statute, enalting that bonds, &r¢’ sha
be deemed negot: ab;e aind transieravic by in-
dorsement in the same manner and under tie
same regulations aad restri&tions as Dxuunb(}”{
or negotiab}c notes had theretctore been; and
that indorsees may in their own names maintaiy
stions for recovering the money due bv the

bhonds, &c,” is amoeng the exlibits.
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- He mentions the lagys of England upen the
subjedt of choses en ation, which, so far as they
relate to this case, have been considered. and
he supposes that ¢ contralts in general, with
¢ respedt-to their construion or interpretation
 and effe@®,’ &c,” ought to be governed by the
®laws of that countric in which they were en-
¢ tered into;’ upon which nothing need be faid
here, because any difference, as to the present
question, is not discerned between the Virgi-

nia statute and the foresaid seion of the -

Northcarolina statute, which last, with him,
the judge of the high court of chancery sup-

poseth to be in force in Tennessee: for

~ Even adventurers in colonic emigrations to
territories unoccupied, before.they form a poli-.

tie for th@;ngelv-és:,"aﬁjsﬁﬁeﬁnd‘%ére’ goyerngd
by their iﬁétroPOIitan laws' and institutes; uh-
questionably therefore the people who, retain-
mP their antient possessions, dissever and form
a’'new state for more convenient adininistration
of their civi¢c affairs in a‘narrower sphere,
shall observe and be governed by the antient
laws, which were common to them and the
people of their mether state:




