
DECISIONS OF CASES 

IN 

VIIlGINIA . 
• 

BY THE 

HIGI-I COURT OF CHANCEitY, 
WI'rH REMARKS UPON DECREES, 

BY THE 

COURT OF APPEALS_, 

ImVERSING SOME 0~' THOSE ngCISIONS. 

BY GEORGE WYTI-IE, 

CHANCELLOR OF SAID COURT. 

SECOND AND ONLY COMI'LEl'E EDITION, WITH A MEMOIR OF l'HE AUTHOR, ANALYSIII 
Olo' THE CASI:!S, AND AN INDEX, 

BY B. B. MINOR, L. B., OF THE RICHMOND BAR. 

AND WITH AN APPENDIX, CONTAINING 

R£FERENCES TO CASES IN PAlU JIIATERIA, AND AN ESSAY ON LAPSE J 
JOIN'!' 'J.'ENANTS AND 'l'ENAN'l'S IN COJIIJilON, &c,, 

BY WILLIAM GREEN, EsQ. 

RICHMOND: 
J. w. RANDOLPH, 121 MAIN STREET. 

1852. 



May, 1793.] AYLETT V. AYLETT ET ALS. 

BETWEEN 
PHILLIP AYLETT, plaintiff, 

AND 

219 

CALLOHILL MINNIS, William Dandridge Claiborne and 
Thomas Butler, of whom the first is surviving husband of 
Mary, widow and executrix, and the two others are execu­
tors, of William Aylett, hereafter designated by the appella­
tion, grandson, and Alexander Moore and Elizabeth his wife, 
William Aylett, MarY'Aylett, Anne Aylett, and Rebecca Ay­
lett, of whom the four laRt named are with the plaintiff, chil­
dren of the said William Aylett, the grandson, defendents. 

W. A' 8 will said: "I give to my son (the plaintiff) the plantation on which I 
at present live, and all my lands in King William, also my land in D. and in 
J. C., to him and his heirs;" and after other devisees of land, and declaring 
that his wife should hold and enjoy any part of the aforesaid lands, during 
widowhood, added, "all the residue of my estate, of what kind soever, 1 
give and bequeath to my wife aforesaid, and my children, to he equally divided 
among them .. " At his death heuides his fee simple lands in K. W., he was 
entitled to lands-there demised for 999 years, and had brought suit to recover 
possession of a part thereof withheld: his executors obtained .it. HELD, 

by the chancellor, that by the above devise said leasehold lands also passed 
to the plaintiff. He states that it does 1I0t appear that the testator knew that 
said lands were only leasehold: but the contrary is more probable, so that he 
mllst have intended to embrace them. But his decision was based chiefly 
upon a denial of the authority and reasoning of the case of R08e 'V. Bartlett, 
Cro. Car. 1, 792, which he here reviews. But the Court of Appeals reversed his 
decree. 1 Wash. 300. 

WILLIAM AYLETT, the grandson, was seised in fee simple 
of a large tract of land in Kingwilliam county, of which part 
was his dwelling plantation, and other parts were occupied by 
tenents; was seised in fee simpleoflands in James city, Warwick 
and Bedtord, counties ;-and was intitled to fonrt.een hundred 
acres, part of a tract of land, likewise in the coun ty of Kingwil­
liam, which had been demised for 999 years, (a) of this term, 
if the lease were made, as it is supposed, for it· is not among the 
exhibits, to have been made, since the settlement of this ('oun­
try by europeans, perhaps 900 years, or more, remained unexpi­
red, at the time of his death. for recovering possession of part 
of the leasehold land, witheld by the husband of John Ayletts 
widow, or one c1aming under him, an action of trespass and 
ejectment had been commenced by William Aylett, the grand-

(a) This terrier is taken from the answer of the defendents. 



220 IN THE COURT OF CHANCERY. [May, 1793. 

son, in the name of his lessee. he died before the trial. after­
wards a case, made by agreement between his representatives 
and the other party in that action, instead of a special verdict, 
stating the facts, was argued, and ajudgement given, affirming 
the title of the lesgor of the plaintiff; 'in consequence of which 
his executors o.btained the possession. 

That William Aylett, the grandson, knew hi.s title to the lease­
hold land to be a term for years only doth not appear. the con­
trary is more probable, because his grandfather William Aylett, 
who owned all the demised land, in his testament, calleth it, 
several times, 'land bought,' doth not once mention a lease, 
and, after devising the greater part of the tract to three of his 
sons, namely, Philip, John: and Benjamin, devi&ed 1200 acres 
the remainder of it, to four daughters several)" a!ld to the heirs 
of their respective bodi~, with remainders in default of such 
heirs, annexing slaves to every 'parcel, and, in two of those devi­
ses, declaring that the slaves so annexed should DESCEND 
pass and go, as part of the FREEHO LD. and .John Aylett, in 
his testament, by which William Aylett, the grandson, claming 
under his father, derived the title asserted by the judgement 
aforementioned, doth not appear to have supposed bis title to 
be less than a fee simple. 

William Ay lett, the grandson, by his festament, in april, 17M, 
without taking any notice of a lease, devised in these words: 
'i give to my son, Philip Aylett,' who is the plaintiff, 'the 
plantation on which i at present live, and ALL MY LAND~ 
IN KINGWILLIAM, also my land in Drummonds neck, in 
James cit.y county, to him and his heirs,' and af~ar devising his 
lands ill Warwick and Bedford to his son William Aylett, \Ine of 
the defendeuts, and declaring his will to be, that his wife should 
hold and enjoy any part of the aforesaid lands, duri ng her wi­
dowhood, to employ thereon certain slaves, to be al10ted to her, 
added these words: 'all the residue of my estate of what kind 
soever, i give and bequeath to my wife aforesaid and my chil­
dren, to be equally divided among them: ' and died so seised 
and intitled. 

The plaintiff, after he had, by some events not necesRury to 
be now stated, become intitled to the estate devisecl to him, 
brought his bill in the high court of chancery, claming the 
leasehold land, to whicd his father had heen intitled, and pray­
ing a decree for the possession and profits thereof. 

The defendents by their answer, ohject.ed, t.hat William Ay-
lett, the grandson, had no power to devi:::e the leasehold lands, 
because he had a right to them only, without the possession, at 
the time of his death, which bare right" being a. chose in action, 
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was said to be not transferable by law; and, ifit wera transfer­
able, 'the defendents insisted that it was not comprehended, in 
the devise to the plain tiff'; and that the words, ' all my lands,' 
therein were satisfied by the part of them whereof that testator 
was seised in fee simple; and that the leasehold land was in­
cluded in the residuary bequest to the wife and.children. 

The cause \I as heard, on t,he bill, answer, and exhibits, the 
13 day of may, 1793. 

'fhe court, in the decree, slighted the first objection, snppo­
sing to be indiHputable, first, that a chose in action is assigna­
ble in equity, alld, secondly, that one may bequeath that which 
he can assign j* and the defendents counsil not urging, the ob­
jection, or urging it so faintly as to betray a conscionsness that 
it was not maintainable. 

• Upon the other point, the COllllSil for the defenclentil only 
quoted and appliea the resolution, by the court of kingflbench, 
of the first question stated in the case of Rose verS1t8 Bartlett, 
in trinity term, 7 Car. l. 

The case to be found in the 2.:12,.3 and 4, pages of reports 
of cases adjudged during t·he first sixteen years of the reign of 
king Charles the first, collected ana written in french by G(>orge 
Croke, and after his death revised and published in english by 
Harbottle Grimston, wa.s 

'Ejectionefirmae. of the demise of John Rose and Elizabeth 
his wife, of forty acres of laud, and two acres of meadow, in 
BUl'llham,for three years. upon not guilty,a special verdict was 
found, that Philip Schudamore was seised in fee of t.l1e land in 
the declaration, anna 44 Elizabeth,' and by indenture demised 
it, by the name.of four closes of pasture in Burnham, for a 
hundred years, to Richard Batyne; and that Richard Batyne 
entered and was possesse.d, and being- so possessed, and seised 
in fee of other lands and tenements in Burnham, afterwards, 
viz. du,odecimo aprili8, te1·tio Caroli, made his will in writing, 
which is found in haec verba: 'i will that my wife Elizabeth 
shall have Burnhams and the lands thereunto belonging, being 
three half acres in Lentfield. and my will is, if she do marry, 
my son Nicholas shall have Bnrnhams, and three half acres 
lying in Lent,field. item i will my son Bartholomew shall have 
for his maintenance ont of the land 51. yearly, as long as she 
keepeth herself unmarried. item i will and beqneath to my 
said wife Elizabeth all the rest of my lands, lying in the parishes 
of Burnham and Hitcham, during the time of her life, and af­
terwards to my Bon Bartholomew. also i make my wife my full 

*(Mr. Green bas bere referre1 to Prec. in ChaD. 142, Blake fl. Johnson.-Ed. 
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and whole executrix of all my cattle, corn, and moveable goods: 
except snch as i have appointed to be sold for payment of lega­
cies,' prout per le volunt, &c. they find t.hat Richard Batyne 
died, and the said Elizabeth proved the will in the prerogative 
court, quodque administratio omnium bonorum, iurium ac credi-
torum dictum Richa1'dum Batyne et e,jus testamentum qualiter-
cunq' concernent' by the judge of the prerogative court was 
committed to the said Elizabeth, that she afterwards took to 
husband the defendent, whereby they were possessed of the 
said lease: and that the said Bartlett assigned that lease to 
Richard Hammond, npon the condition for the payment of 30 
pounds, at a day certain, who, failing of the payment thereof, i 
reassigned afterwards that lease to the defendent; that the 
said Elizabeth died, and afterwards the said Bartholomew died, 
and that Elizabet,h, the wife of Bartholomew, obtained letters 
of administration de bonis Richardi Batyne non administrat' 
by Elizabeth the wife of Richard Batyne, who took John Rose 
to husband, and they let to the plaintiff, and the defendent 
ousted him, and if, &c. 

This case was argued by Calthorp for the plaintiff, and by 
Germin for the defendent. 

The first question was, whether this lease for years be devised 
to Elizabeth for life, remainder to Bartholomew? and all the 
justices (absente Richardson) resolved, that if a man hath lo.nds 
in fee, and lands for years, and deviseth all his lands and ten­
ements, the fee simple lands passed only, and not the lease for 
years; and if a man hath a lease for years, and no fee simple, 
and deviseth all his lands and tenementll, the lease for years 
passeth; for otherwise the will shonld be mere-Iy void. 

Secondly, they all agree, that if one deviseth his land, which 
he hath by lease, to his executor for life, the remainder over, 
that there ought to be a special assent thereto by the executor, 
as to a legacy, otherwise it is not executed: and there was not 
here any special assent. 

Thirdly , Jones and myself were of opinion, that it appears 
here that he had other lands in fee, which he devised to his 
wife, durante viduitale; and other lands which he devised unto 
her, for life, the remainder over, and then that devise may not 
extend to that lease. but Berkely to the contrary, because it 
may be that land devised, as long as she is unmarried, is. the 
Bole land which he had in fee: and the other land devised ab­
solutely is the lease for years; but it was thereto answered, that 
the devise is unto }ler, for life, of the lands in Burnham and 
Hitcham, and clearly no part of the lease land extends into 
Hitcham ; so as it is clear, it extends not to lease lands, but· 
to freehold lands. 
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Fourthly, Richard Batyne making his wife his sole and 
whole executrix of all his cattle, corn, anil moveable goods, 
and not mentioning what shall be done concerning the residue 
of his estate; whether the wife be absolute executrix quoad 
all his estate, or only particular executrix quoad his cattle, corn, 
and moveable goods, and not quoad his leases, and his debts? 
and as touching that point we all agreed, that one may make 
several executors; the one quoad things real, the other quortd 
things personal, and may divide their authority; yet q1load cre­
ditors, they are all executors, and as one executOl', and may be 
sued as one executor, 19 H. 8. 8. Dy. fo1. 3. 32. H. 8. Br. 
Exec. 155. but Jones justice and myself conceived, as this 
case is that she is sole and absolute executrix for the whole es­
tate, as well leases as debts, and other things; for when he 
saith, that she shall be his sole and whole executrix of his cat­
tle, corn, and moveable goods, it is but an enumeration of the 
particubre, and no €xclusion of any, especialy when he doth 
not make any other executor, for the residue: and catalla in 
latin extends to all things. and it may be intended, that sow as 
tbe intent, when he made not any other executor. but Berkley 
justice conceived,that she is a special executrix quoad the things 
enumerated, and no general executrix. 

1.'he fifth question was, admitting that she is no absolute exe­
cutrix quoad all the estate, but quoad the particulars spAcialy 
named, and she proving the will, and it bein g found, that ad- . 
ministration was committed unto her omni1tm bonorum, &c. 
prout antea, whether that be a general administration committed 
or only an administration of the goods whereof she was made 
executrix? and Berkley held,,that it is but a special adminis­
tration because it is bonorum; jurium & creditorum praedict' 
Richard Bayt.ne et praedict' testament' concernent' and that 
coupled to the testament; so that it extends no further than the 
will. but Jones and myself were of opinion, that it was a g.en­
eral administration committed; for jurium et .creditontm are 
general words. and the word et should be expounded as aut, and 
it cannot be tied only to the testament; for there be not any 
words of debts, as creditorum imports; aI1d they be as general 
words, as are useful in general letters of administration ; where­
fore upon all the matter,justice Jones and myself were of opin­
ion against the plaintiff, that he should be barred. but justice 
Berkley e contra, per quod adiournatur.' 

And the counsil for the defendents in the principal case relied 
upon the authority of that resolution of the first questiou in the 
case cited, which as he thought, favoured the right clamed by 
his clients, not less than if the case had been, for that purpose, 
contrived by himself. and 
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The judge of the high court of chancery, for reasons hereaf­
ter assigned, not allowing the authority of the I'~soltition q Ul)-
ted to be more decisive than if the case had been so contrivecl 
by the connsil, although that reflolution had been quoted ill 
Westminsterhall half score of times, withoutdisapprobation,and 
once or twice with approbation, delivered this opinion: 'that 
tbe pl.aintiff, by the testament llfhis father, was intitled to the 
leasehold land clarned by the bill, but that the said land was 
subjC:'ct as a specific legacy, to payment of that testators debts j' 
and tbe court decreed the defendents, who were executors, to 
deliver to the plaintiff possession, and to account with him for 
the profits, of the said leasehold land, upon his entel'ing into 
bond, with surety, for payment of his proportion ofthose debts 
to which a specific legacy is liable. 

In justification of this opinion and decree what followeth is 
submitted to censure. 

A man, not acqnainted with law cases, to whom, .after rending 
tbe testament of William Aylett, the grandson, and being in­
formed of the facts betl're stated, was propounded the quest,ion, 
whether Philip Aylett, the devisee, was intitled to all his fath­
ers lands in the county of Kingwilliam, and, among them, to 
the lands which he had a right to hold for 900 years only? 
after recovering from the surprise, which a controversy upon 
such a devise, in which doth not occur an ambiguous sentence, 
an equivocal word, or a technical term, must occasioll, would 
probably not haesitate to answer the question affi. rmatively, if 
he did not think it too trifling to be asked or answered, observ­
ing that the fee simple lands and the leasllhold lands both were 
the testators landa, although one were his for an indefinite time; 
and the other were. his for a definite time ;-that by the com­
plexion of the testament, he, who made it, seems to have in­
tended to divide all hit! landed property between his two sons, 
and out of his other estate to raise portions for daughters, whiph 
is the most usual mode of provision for a family of children ;­
and that the presumption in favor of the devisee Philip is 
the stronger, if the testator knew not that his title to the lease­
hold land was less than a fee simple. he would probably have 
obstlrved further, if the testator had said, 'i give to my son 
Philip Aylett all my l1:lnds freehold and leasehold,' the terms 
'freehold and leasehold'· would not have been any thing more 
than enumeration of the species, whereof lands was the genius j 
and that a devise of the genius includeth all its species. and 
that if William Aylett, the grandson, had been seised moreover 
of lands holden for the life of another, where the cestuy que vie 
survived the testator, these lands would have been com pre-
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hended in the devise, as well as those holden in fee simple, and 
for term of years, because included equaly in the generical 
term. 

A man, not altogether unacquainted with law cases but, 
emancipated from a servile obsequiousness to the authority of 
adjudications in .some particular inst.ances, to whom wall pro­
pounded the same question, in verification of the affirmative 
answer to it, will endeavour to shew the only true meaning of 
the devise in the testament of William Aylett, the grandson, to 
the plaintiff to be, that. he should have the leasehold as well 
as the fee simple lands in Kingwilliam county, and t.hat, in 
such a case as this, authority ought not to pre vale against that 
int,ention. • . 

1. The tI:ue interpretation of the devise will appear from 
these considerations. 

1. Translation, ex vi termini, imports motion, and conse­
quently change of place. for philosophers, of whom some have 
attempted to define motion, and others have denied motion to 
be defineable, however they differ in that, have all ag.reed 

. change of place, to be either an essential part, or a necessary 
concomitant, of motion. and, if to moral entities we may, 

" by analogy, attribute place, which naturaly signifieth the part 
ot' space occupied exclusively by a body, dominion, right, pro­
pert.y', may, when it is transferred, be said to change place 
i. e. to change the owner. 

2. Translation of dominion, right, property, by testament, 
is perfeQt, at furthest, so soon as the devisee or legatary con­
senteth to accept the subject devised or bequeathed, (b) and 
acc(lrding to the opinion of some, at the death of the testator. 

3. If the place of the subject transferred be changed, by the 
transferring ~ct, and the translation be perfect, so soon as the 
subject of it is accepted; the subject transferred is not the thing 
in which t.he dominion, right, property, is exerciseable: for the 
place of the land, if that be the thing, is Lot changed; the 
slave, horse, piece of furniture, garment, library, philosophical 
apparatus, if that be the thing, may remain where it was, and 
yet the dominion, right, property, thereof may be. perfectly 
transfered,-the place of the dominion, right, property, may 
be changed. so that: 

4. When one saith, he deviseth land, or bequeaths any other 
thing, the terms are eliptical; some words are left out which are 
understood; and, in such a case, the testator must mean that 
the devise or bequest shall have, not a sensible immediate ope­
ration upon the land or other thing said to be devised or be-

(b) See Rutherforth on Grotius h. 1. c. VI. s. v. 
29 
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queathed, but a mystical operation on his dominion, right, 
property, over to, in, the lanu, or other thing. 

'l'hus JURtinians compilers, Bracton, who followed their 
method, and ·other exact writers, intitule their tractates upon 
such subjects de acquirendo rerum DOMINIO.* 

He, who may incline to ask, by way of objection to what is 
here stated, do men never on such occaRions, speak or write, 
without shrouding, by a figure, half of what they mean, is 
desired to consider the quotations in the note. (c) 

Some may ask too, if translation in general do not operate 
immediately upon the thing said to be transl'ered, what, in t.he 
particular cases of a feoffment of lands, and a gift of moveable 
goods, do livery of seisin, in one, and tradition, in the other, 
mean? to which question the answer is, those ceremonies are 
images of the transition of dominion, right, property ;-posses­
sion of a thing is presumptive evidence of the possessors do­
minion, right, property; delivery of the possession is a symbol 
representing a change of the dominion, right, property, 

5. 'fhe most unerring mode of interpret.iug a testament, the 
terms of which are supposed to be equivocal or ambiguous, is 
by inserting the words necessarily understood: 

For example: in this case., where the t(!stator, who had one 
tract of l!1nd, holden in fee simple, and was intitled to another 
tract of land, holden for term of years,both tracts ill Kingwil­
liam county, devised all his land in Kingwilliam to his son 
Philip Aylett, the man, whose wonderfull sagacity enabled him 
after diligendy exploring the devise, to smell oJ' spy out in it an 
equivoque or an ambiguity, would perhaps admit that it vanished, 
if the words right to, which are proved to 'be necessarily under-

[* Mr. G. here refers to Plowd. 448.-E:l,] 

(c) 'The first aim of language is to communicate our thoughts j the s€cond, to do 
it with dispatch. the difficulties and disputes concerning language have arisen 
almost iutirely from neglecting the consideration of the latter purpose of speech, 
which, though subordinate to the former, is almost ns necessnry in the commerce 
of mankind. "*l!f words have been called u'inged; and they well deserve tlUlt 
name, when their abbreviations are compared with the progress which speech could 
make without these inventions i but, compared with the rapidity of thougbt, they 
have not the sDlallest claim to that tit.le. philosnphers have calculated the differ­
ence of velocity between sound and light, but who will attempt to calculate the 
difference between speech and thought? what wonder then that the invention of 
all ages should have been upon the stretch to add such wings to their conversation 
as might enable it, if possible, to keep pace in some measure with their minds.' 
Epea pteroenta, or the diversions of Purley, by John Horn Tooke, who, in a note 
there, hath transcribed from m Ie Presidente de Brosses, these pertinent words: 
Vesprit humain veut aller vite dans son ope'ration j plus empress~ de s'exprimer 
promptement, que curieux de s'exprimer a\'ec uhe justesse exacte et r~fh~chie. s'iI 
n'a p8.'! l'instrument qu'il faudroit employer, iI se sert de celui qu'i1 a tout pret. 
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stood, were supplied; with which supplement the devise would 
be read thus: 'i give to my Ron Philip Aylett all my right to 
lands in Kingwilliam: in which case, 

6. That the devisee would have been intitled to the lease­
hold lands in question, as well as to the fee simple lands, is 
affirmed, with confidence, because the conclusion is believed to 
be undeniable, and, if so, the decree was correct. but 

It is saiJ to be proved, by authority, that is by the foremen­
tioned case of Rose versus Bartlett, to be erroneous; and truth, 
reason, justice, and indisputable principles of law, conspiring 
toget.her, will sometimes no more enable a demand to stem the 
torrent of authority than a fair wind, aided by concurrent tides, 
will be able to drive through the syrtes the bark 

llli8am vadis atque aggere cinctam arenre. 
II. On this part of the case, observations will tend to shew 
1. That judicial determinations of questions not legal in their 

natnre, although they must, so long as they remain unreversed, 
be definitive in the cases wherein the que!!tions were necessa­
rily discussed, aOlI determined, ought not to be precedents of 
decisi ve authority, w hen similar q nestions occm ill other cases, 
if judges ill the latter discover the determinations in the former 
to have been erroneous. 

2. That a false judicial interpretation of one mans testament, 
if the words be no-t law terms, of a meaning in that science 
different from their meaning in ordidary discoUl'se, ought not 
to be a precedent authorising a like interpretation oflike words 
in the testament of another man. 

3. That the case of Rose versus Bartlett is not a precedent 
of decisive authority in this case, if in any other. 

1. That questions, which cannot be called quel'ltions of law, 
are frequently brought before courts of judicature the experi­
ence of every day sheweth. 

The determinations of such questions by those courts ought 
Dot to be preceden ts of decisive authority, unless every judge 
of them were equal to the man whom J u venal describes, Sat. 
III v. 77. (d)-unless every judge were snCll a prodigy of 
genius and learning as the man, hight 'the admirable Chrich­
ton,' who, inviting all the literati, whithersoever he went, to 
di!<pute with him, and undertaking to answer rightly every 
question, which could be propounded, in any art or science, 
and in any of twelve languages, and this either in verse or 
prose, at the choice of the antagonist or querist" is reported to 
have astonished the auditors at all the trials by proving him­
self not to be a vain boaster. 

(d) Grammati(!!l8, rhetor, geometres, pictor, aliptea, 
Augur, 8choenobates, medicus, magus j omnia novit. 
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But such phrenomena are less frequent than comets. (e) and 
therefore the authority of sentences by judges of law, who cer­
tainly are Dot al ways perfect adepts in every science, may be, 
in many cases, diflallowed by their successors, if these, hetter 
informed, discover the sentences to be erron'eous. And this 
the english judges scruple not to do, even in cases where the 
questions were purely legal, as well as in other cases. 

If a man had devised a tract of land, on one side of a deter­
minate line, to be laid oft' in a triangle, of which the other sides 
should be such that the sum of their squares should be equal 
to the square of the given line; a~d if any court had deter­
mined upon such a devise that the angle Rnbtending the hypo­
theneuse should be an oblique angle; ought that determination 
to authorise a similar sentence in another case, where the same 
question occurred, although, in discussing the latter, should 
be demonstrated, as m!ly be demonstrated, that the angle, 
which alone can answer the conditions of the question, is a 
right angle? , 

If such a dispute as Archimedes rightly decided between Hi­
ero, king of Syracuse, and the mechanic, who was, accused of 
pilfering some of the gold delivered to him for making a crown, 
and of supplying the place of what was withdrawn by baser 
metal, coming before courts of law had been determined by a 
mode known to beJallible; would not a court of law now, dis-, 
regarding any number of those determinations, resort to the 
hydrostatic experiment, which is infallible? 

In adjusting the proportion, which a tenent for life ought to 
have of the purchase money, for which an estate of inheritance 
should be sold, would a court, at this day, regard the rules ob­
served in such cases by the courts formerly, or have recourse: 
to the problems and tables invented and formed for that pur­
pose by the accurate Demoivre, Halley or Price? 

In a question concerning the legitimacyof a p08thumous child, 
, which is a physiological question, depending upon the time of 
birth aftei' a husbands death, ought a court to regard the au­
thority of opinions, by which former judges of law had limited 

(e) Quiutilian, who would have a youth, intended to be an accompl:shed orator, 
to be instructed in the arts (and what he supposed necessary to the orator must bE' 

,no less necessary for qualifying a judge to decide rightly ql)estions of every kind 
which mlly be discussed before him) so ut 'ffieiatur orbis iUe doetrinae, quam'lraeci 
eneyclapaediam vacant, expected some migh t ask, quid ad agendam eausam, dieendamve 
sententjam, pertinet 8cire quemadmodum in data linea eon8titui triangula aequis lateri-
bus p08sint 7 aut quo meliu8 vel defendet reum vel reget eonsilia, qui eitharae sonos 
nominibu8 et spatiis distinxertt 7 to which he answers thus: non rum a nobis institui 
oratorem, qui SIT, aut FUERIT, 8ed imaginem quaT/dam coneepi8se nOB animo perfecti 
illiu8, ez nulla parte ces8antis. 
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the time of gestation, so much as the opinion of Hunter, the 
eminent anatomist and accoucheur? 

If the mother had taken another husband, so soon, after the 
death of a former, that the child might have been begoten (f) 
by either, would a court at this day, permit the child, even if au­
thority could be produced (which seems, by Cokes com. on Lyt. 
101. 8. b, not imposible) for permitting him, to chuse his father? 
(g) 

Formerly, no proof of anything, less than impossibility of 
procreation, 8eemed admissible to bastardize a child, who was 
boni in wedlock, if he might have bel'n begotten, whilst the 
husband was infra qratuor maria. for this numberless author­
ities are extant, and some of th.em later than the determina­
tion of the case between Rose and Bart.lett. do courts at this 
time abide by those authorities? 

In Brookes abl'idgcment, title administer. n. 4'7, in Swin­
burnes treatise of testaments, part 7, Rect. S and in the life and 
opinions of Tristram Shandy, gentleman, vol. 5. p, ] 95, we 
meet with the case stated in the note. (h) 

(1) This might have happened in the case of her, who, returning from the in­
terment of her hushand, told a wooer, resolved to apply early enough as he 
thought, that he was too late; and in the case of the ephesiau matron who, as 
her story is related or perhaps invented by Petroni us, to save a living husband, 
in danger of capital punishment, for neglect of duty, whilst he dallied with her, 
in watcbing the corpse of one who had been gibeted, contrived to make a dead 
husband supply the place of the malefactor, stolen away by some of his fdeuds in 
the guards absence. 

(g) A prince sEltisfactorily decided a dispute between two women, eElch alleg­
ing herse!f to hl\ve borne the same child. but a child, if he can tell what father 
begot hIm, must be wiser than Solomon. tbe mother, in such a case, must be 
wiser than either of them. why she might not be a witness in it perhaps no 
!,ood reason can be given. the lineaments of the ,·hild itself in some instances, 
e. Jr. resemblance of one or otber, or of the acknowledged children of one or otber 
husband might qualify the child, in pTc>pTia peraona to prove .the matter in ques­
tion. when a roman proconsul of Sicily said to a man of that couutry, 'i can­
not account for the exact similitude between me and "thee, since my father was 
neYer in 1:,is province j' the sicilian, revenging the insult on his mothers chasticy 
audaciu8 quam virgis et 8ecuribus 8ubjecto conveniebut, as Valerius Maximus observes, 
petulantly retorted, 'but my father went freqn~ntly to Ro~e.' • 

(It) 'In the reign of Edward tbe sixth, Charles duke of SuffOlk, having issue a 
son by one venter, and a daughter by another venter, made his last will, whp.rein 
he devised goods to his son, and died; after whose death the son died also; but 
without will. without wife, and without child-his mOlher end his sister by the 
father side (for she was born of the former venter) then living -the mother took 
the administration of he,' sons goods, aecording to the statute of the 21st of Harry 
the pight, whereby it is enacted, that in case any person die intestate, the admiuis­
tmtion of his goods shall be committed to the next of kin. 

The administration being thus. (surreptitiously) grant~d to the mother, the 
sister hy the fathers side commenced a suit before the eccl~siastical judge, alJeg. 
ing, 1. that she herself WitS next of kin, and 2, that the mother was not of kin 
at all to the party deceased j and therefore prayed the court, that the 'administra-
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This case in Cokes third book of reports, fol. 40, is indeed de­
nied to be law; because it is erroneous; and, for the same reason, 

2. The interpretation of a devise in one mans testament, if 
the interpretation be erroneous, ought not to be a precedent 
authorizing a like interpretation of a. like devise in another 
mans testament. 

When a court of law misinterprets a devise, a sentence, in 
conformity with that false interpretat.ion, depriving one of an 
estate, is no less contrary to law, than the sentence which de­
prived a mother of her righ t to an estate, upon the false prin­
ciple, that she was not of kin to her own child. 

In neither case was the question merely legal. in the case 
of the devise, where no technical term occured, the question 
was purely philological. . 

The court is as much bound to fullfill the intention of a teR­
tator, according to the meaning of his own word8, as to grant 
the administration to the next of kin. 

A court of law, who, interpreting one mans worda in his tes­
tament, about the meaning of which no man could have enter­
tained a doubt, if similar words in the testament of another 
man had not been misinterpreted by another court upwa.rds of 
160 years before, should be guided in their determination by 
the authority of such a false interpretation, are affirmed to de­
termine contrary to law,-affirmed with the more confidence, 
because the law doth not presume the testator to know of such 
misinterpretation, but, on the contrary, presuTIJ,ing him to be 
iniJ]Js consilii, directs the judges to interpret hi8 words according 
to what they believe to be his meaning by them, upon the 
supposition that he is without the aid of those who could in­
form him of judicial sentences, by which similar words had 
been misinterpreted. 

Indeed recurrence to authorities in qnestions upon the mean­
ing of testamentary dispositions seems improper..i.n most cases, 
where terms of art do not occnr. 

3. If a painter, who had been desired to draw the picture of 
William Aylett, hearing tbat be resembled one Richard Batyne, 

tion granted to the mother might be revoked, Rnd be committed unto her as next 
of kin to the deceased, hy fOrce of the said statute. 

Hereupon, as it was a great calise, and much depending upon its issue-and 
many causes of great property likely to be decided in time to come, by the prece­
dent to be then made-the most learned, as well in the laws of this realm, as in 
the civil law, were consulted together, whether the mother was of kin to her Bon 
or no.-whereunto not only the temporal lawyerS-but the church lawyers, the 
juris consulti-the juris prudentes-the civilians-the advocates-the commissaries­
the judges of the consistory and prerogative courts of Canterbury And York, with 
the master of the faculties, were all unanimously of opinion, tLat the mother was 
not of kin to her child.' 
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should inquire after the latter, draw his pictnre, and present it 
for William Aylet.ts, most people would think the painter acted 
absurdly, ,!nd more absurdly, it the likeness which he took of 
Richard Batyne was not a faithful likeness. when the defen­
dents consil rummaging in his repertorinmJuridicum, his lum­
ber room of law cases and authorities, found a judicial interpre­
tation of some woros in Richard Batynes testament resemb­
ling the words in William Ayletts testament, and recommen­
ded an adoption of that interpretation in the principal case, 
the jnd~e of the high court of challcery thought, if he had 
auopted the interpretation recommended,which appeal'ed to him 
false, he should have determined contrary to law, and have 
acted not less absurdly than the paint.er ; for the interpret.ation 
of the testament ought to be as true an image of his inten­
tion who made it, as the portrait ought to be of him for 
whom it was drawn: more especially if the case of Rose versus 
Bartlett be not only contrary to law, as it is clearly proved to 
be, but, for other reasons, to be expll).ined hereafter, ought not 
to have the weight oran authorit.y. C 

Some judges aud many lawyers revere authority so much, 
that the): seem to bdieve nothing, which hath that sanction, to 
bl' wrong, and scarcely any thing, which want.s it, to be right, 
and appear to b_e displeased with those who have not the same 

. kind of implicit faith. 
Several years ago, in a case between Parsons and Parsons, 

wnere the question was IJPon the interpretation of a devise, the 
chagrine of the plaintiffs counsil, occasioned by the courts 
judgment, which he thought contrary to some authorities pro­
duced by him, broke forth ill a declaration that, so soon as he 
should return home, he would burn all his books of reports. 
such an holocaust might have been an offering not altogether 
acceptable to Astrea; because of the reported cases are many 
exceeding valuable. better would have been an imitation of 
Prometheus, wbo is said to have taught men, in sacrifices, to 
consume on the altar the entrails and offal, that is, the vile 
parts of victims and to regale themselves, in jocund festivity, 
wit.h tbe dainty parts. -

Of the reports more in proportion might be spared than the 
barber and curate saved from Don Quixotes lrbrary; out of them) 
well winnowed from the chaff accumulated with them, a body 
of civil law may be formed, equal in value with the code, pan­
deets, institutes, and novels, which were ushered into the world 
with imperial auspices, 

American jndges may contribute to snch a desirable compi­
lation; and will not have to encounter the prejudices, and to 
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struggle against the difficulties, which mus't occur in Englanll" 
and retard a reformation of that part of the law, which is said 
(Co. instit. part 1. fo1. 344, ) to' consist of reports and judicial 
records ;' many of which reports english judges acknowledge 
to have been ill founded. 

But how can this be done by american judges, if they may 
not reject those cases in the reports, which are contrary to Ia w, 
or not reject them, before they shall have been reprobatetl by 
english judges? if the case of Suffolk had not been denied by 
english judges, must it have been admitted by american judges 
to be law? in return for this deference by amel·ican judges' to 
english authority, how would english judges respect american 
authority? the resolution of an american court, quoted in 
VV' est.minster hall, if any oounsil there should venture to expose 
himself.to ridicule, perhaps to rebuke, by the quotation, would, 
no doubt, be treated, if not with fastidious neglect, like a * sus 
MineTvam. 

'1.' he judge of the high court of chancery, not supposing him­
self to be in such a humiliating predicament, as that he must 
wait for leave from english judges, before he can venture, to re­
ject an english determination. 

III. Denied the authority of the resolution in the case ~f 
Rose veTSU8 Bartlett, upon which the defendents couusil in the 
principal case relied. ' 

That it is contrary to law is believed to have been proved. 
Upon ~hat, and other parts oft.he case, to shew that it onght 

not to be respected, are observed, 
1. The former part of the resol ution of the first q llcstion is a 

dogma, merely didactic, iinperions and arbitrary, for which no 
reason is assigned; and the reason given for the other part of 
it allowing leasehold lands to pass by a devise ofal\ his lands, 
where the testator had only leasehold lands, seems aukward.­
tbe real:!on given is, ' for otherwise the will would be merely 
void.' instead of which most other men would have given this 
obvious, as well as trne reason, why. the leasehold lands should 
paRS to the devisee. ' that they were devist'd to him.' 

Again; a case might have happened in which t.his resolutiun 
mil!;ht have been an authority on either side of the question, 
and with equal force. if a man, who had lands in fee simple 
anclland for years, had devised all his lands to him who was 
heir at law of the testator. (i) the devise, without doubt, wouhl 
have been void as to the fee simnle lands, because they would 

.. Cic fam. IX. 18. Aca.d, 1. 4. 

(i) If Phillip was eldest son Qf William Aylett, this was the principal case.' 
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have descended, and therefore could not have passed by the 
devise to the heir. here then might have been ul'ged, on one 
side, the leasehold lands should pass, because' otherwise the 
will would be merely void;' on the other, that the leasehold 
lands should not pass, because' the testator had fee Rimple 
lands,' as well al:l leaseholrl lands, (k) 

2. The special assent of' an executor, to whom a term for 
yean; was devised, with a remainder o\'er, in order to execute 
the remainder, seemed not necessary, as the court resol ved it to 
be in the case q noted, if some facts stated in the special vel,dict 
be properly considered. 

3. On the third question the judges differed in opinion; yet 
it seems included in the first question, on which they were 
unanimous. 

4. One question in the case was this: Richal'd Batyne ma-
ldng hi,~ wife whole and sale executrix of all his cattle, corn, and 
moveable goods, and not mentioning what shall be done concern-
ing the residue of his estate, whether the wife be absolute execu-
trix ql10ad all his estate, or O1tly particular exec'utrix qnoad his 
cattle, corn, and moveable goods. and not quoad his leases and 
his debts? in discl1ssing which qnestion, two of the judges, . 
in order to prove the wite to have been, not a special, but a ca­
tholic executrix, uRed one argument, in these terms: catalla, in 
latin. extend.,; to all things, turning the english word 'cattle' in 
the testament. which signifies gregarious quadrupeds, into a 
latin word which m'lY include 11 lease of land for years. as 
happy an expe(lient as any of those which occurred to Peter, 
Martin, and Jack, in Swifts tale of a.tub. 

5. The case doth not appear, by the report of it, to have been 
finaly decided, and so cannot be said transi8se in "emiltdica-
tam; fer it endR thus: 'wherefore upon ALL the matter jus­
tice Jones and myselfwere of opinion against the plaintiff that 
he should be barred. but justice Berkeley 'contra, per quod 
adiou1'nalur. '. . 

For these reasons the judge of the high COUl't of chancery, 
rejecting the clumsy, bungling, unfinished case of Rose versus 
Bartlett, as he thought it. made the decree, which he believed 
exactly corresponded with the meaning of William Ayletts 
words, inquisitive to discover that meaning from those words, . 

(k} Whpn Rn admirer of Croke lately said, 'his books were the best extant.' one, 
to whom this elllo~y was reported, obsen;ed upon it, 'that men of the law found 
the cases col1~cted hy that author fiS us~f111 as helligerent nations find swiss soldiers, 
who will fight for either of opposite parties j' and this observation seems verified in 
this ease of Rose verSU8 Bartlett. 

30 
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convinced that they only ought to be consulted for discovering 
it (l) 

But he was mistaken, as it seemeth, for the court of appeals, 
before whom the decree in the principal case was impeached, 
on t.he 12 day of march, 1795, delivered this opinion: 'that 
the testator appearing to have freehold lands in the county of 
Kingwilliam to satisfy the devis'e to his son Philip of all his 
lands in Kingwilliam. the leasehold lands in qnestion did not 
pass, thereby, ACCORDI~G 'fO THE UNIFORM DECI­
SIONS ON THE SUBJEC'f, but pas!led in the residuary es­
tate devised 1.0 the wife and children of the testator, and that 
there is error in the said decree,' and therefore revereed the said 
decree. 

Upon the reversing decree the writer of the prolusions to it 
will make one remark, and to it subjoin one question. 

The remark is: the terms 'uniform decisions,' that is. deci­
sions in England, su~gest a powerfllll argument in favor of a 
different decision in Virginia, if the first english decision were 
elTOne01l8, as it is affirmed to have been. in that country, if 
many and unif01'm decis1:ons Jlave establ ished the doctrine, al-

. though it be unsound, defendit numerus. lmt in the principal 
case, if it be the only insta lice (and for anything appearing to 
the contrary it is the only instance) in which any man ever 
thought whether a devise of the whole, was satisfied by part, 
of a thing? to be a disputable question, the precedent here 
oUJ:{ht to be the reverse, as is conceived, of' that in England. 

'fhe question is: when a man, who had two tracts of laud 
in Kingwilliam county, devised all his lands in that county, 

(l) John Locke. in his essay for the understanding of saint Pauls epistles. by 
consultin:r suint Puul himself', ob,erVfd, that sober inquisitive renders of those 
epistles, who had a mind to Sl·e nothing in tllPm but just what the matter meant, 
would not find the understanding of them difficult; whereas olhe,s could see in 
them what they pleased. 

A turkish traveller, introduced into the vatican, when the librarian shewed the 
shelvps on which were arranged the books relating to theolo(!,y, the poJyglotts, 
paraphrases, commentaries, translations, histories, connections, homilies, sermons, 
decrees of councils, pOlemical tracts, Rnu many more, written in order to ex plane 
the christian bible, said, 'i suppose then after all this every part of Jour bible mUllt 
be well understood.' 'quite the reverse, auswered the Iibraria.n. controversies have 
multiplied froUl that causIl.' whether controversiEs have incrl'Bsed or diminisbed 
by tr.e grea~ number of adjudirations in cases where interpretations of testAml'ntll 
hAve been in question the leporter of the priucipal case will not prl tend to decide; 
but he doth veri Iy believe that in 1793, if the CREC of Rose VfUU8 Bartlett, ~hich 
was discussed more than 160 years btfore, hAd nevu been puLlish~d, no man would 
have thought. whether William Aylett, menned to give all the land to wbicb in 
Kingwilliam county be bad any kicd of right to hil SOD Philip Aylett, a contro­
vertable question. 
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that is, both the tracts, to his son Philip Aylett, and when that 
devise is satisfierl with half his lands; t.hat is with one of the 
tracts in Kingwilliam county, this doctrine being established; 
whether, when the same testator devised ALL the residue of 
his estate to his wife and children, the devise of ALL there 
was not satisfied, as in the other instance, with one HALF of 
the residuary estate; in consequence whereof the wife would 
have been intitled to one sixth of one ha.lf, and to one third 
of the other half, that is to three twelfths or one fourth part, 
of the residue? 
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