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DISTRICT OFF NEW-YORK, 23,

BE I'T" REMEMBERED, that on the twenty-first day of Januvary, in ths
thirty-eighth year of the Independence of the United States of America,
LeEwis MoREL, of the said district, hath deposited in this office the title
of a book, the right whereof he claims as proprietor, in the words foliowing
to wit:

¢ Reports of Cases argacd aud determined in the Supreme Court of Apa
# peals of Virginia. Vol. II. By WiLrLiaxn MuNrorp.”

IN coNForRMITY to the act of Congress of the United States, entitled
$¢ An act for the encouragement of learning, by securing the copies of maps,
s¢ charts and books, to the authors and proprietors of such copies, during the
% times therein mentioned;”” and also to an act, entitled * An act, supple-
% mentary to an act, entitled an act for the encouragemeunt of learning, by
¢ securing the copies of maps, charts and books, to the authors and propries
# tors of such copies, during the times therein mentioned, and extending the
¢ benefits thereof to the arts of designing, engraving and etching historicak

¢ and other prints.”
THERON RUDD,
Clerk of the District of New-York.
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reversed, the injunction dissolved, and the bill dismissed Mazreun,
. 1511.
with costs. -

Coutts

V.
Decree unanimously reversed, and bill dismissed,  Greenhow

i 5% PR——

Coutts and others against Greenhow., Fﬁdgyl. Jung
.

UPON an appeal from the decree of the superior court 1. A mar.

. . . . riage settie-

of chancery for the Richmond district, in the case of Green- ment on b
. . wife and her

how against Coutts and others, reported in 4 H, & M. 485. children by
the hushand,

though born

. in fornicatian
Call, for the appellants. The decree is erroneous upon isfa poa

principle. Marriage of itself is a sufficient consideration a;;z*:er}: j[m'
. C

for a settlement; not marriage and previous chastity. valnable con-
Property, also, is not necessary. If a man as rich as ‘If,"i’.f’e’“’c'};ﬂf“
Creesys marries a poor woman worth nothing, and makes a ::e:‘he”w}ﬁ'_f
marriage settlement, it is good. Neither is the husband®s :;‘dt:";r:gi'g

being indebted o e. ors; no fraud-
g bted of any consequenc ks raud.

In another respect, marriage settlements differ from all éeing proved.

other contracts. Although they contain mutual stipula- 2. If a mort.
. . . ., gagee of lands
tions, and a failure on one side take place, a court of equity {though not

will decree in favour of the party failing;(a) “ for a wo- :l"se'(‘)'rso::lf;:l
man’s fortune falling short of the husband’s expectations

tion) suffer
them to be
is no reason for setting aside a marriage agreement.”(5) sold for taxes;
. . A quere, whe-
The very circumstance of prior cohabitation has been con- {)her_ l(:le sh;;in
€ indemnifi-
sidered effectual to support the agreement. In Gray v. ed out of o-
. . . ther property
Mathias, 5 Ves. jun. 286. a voluntary bond, during coha- pou, far con.

bitation, to a woman previously of a very loose life, was ’l;fgfl‘éa 'g) (the
supported in equity; and in Hill v. Spencer, (Amb. 641.) amere volun-
the same thing was done in favour of a common prosti- %z) 1Borgidgm.
tute, which is not the case here. In that case there was (bf:' Atk 150,
no circumstance of fraud; neither is there in this case;
for fraud is denied, and there is not a tittle of proof. The
argument in support of a voluntary bond applies, & fortiori,

to a marriage contract ; first, because the woman, by en-
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tering into marriage, gives up many privileges ; and, se-
condly, because marriage alone is a valuable consideration.

The conveyance here is good in law. Upon what
ground can a court of equity take away the legal right.
Coutts’s motive was one of the most honourable that could
be. He had long lived with his intended wife, and had no
complaint against her that she had connexion with any
other man; he had several children by her; the object of
the marriage was to legitimate those children in conformity
with the act of assembly. Where agreements are entered
into to save the honour of a family, and are reasonable, a
court of equity will, if possible, decree a performance.(a)
The woman might have abandoned Coutts, and endea-
voured to maintain herself and children in some other
way; or she might have married another man with a bet-
ter fortune ; she gave up the chance of this, and, in ho-
nour and conscience, Coutts was bound to provide for
her.(8)

In Eppes ve Randolph, 2 Call, 183, the circumstance that
rights of creditors were involved was decided to be unim«
portant. But it appears in evidence that Coutts retained
other property sufficient to satisfy Greenhow, the creditor
now suing; and his particular debt was secured by a
mortgage upon land in Kentucky. As mortgagee, having
the legal estate, it was his duty to have paid the taxes, and
not to have suffered the land to be lost.

The decree is erronecus on another ground. The chan-
cellor should not have disturbed the marriage settlement
until the other property, not included in it, had been ap-
plied to satisfy Greenhow’s claim. The case of Galton v.
Hancock, 2 Atk. 430. is similar in principle to this.

As to the right of the children to the benefit of the set-
tlement; it appears from Tabb and others v. Archer and
others, 3 H. & M. 400. that a marriage settlement is good,
even in favour of collateral relations.

Williams, for the appellee. I admit the general rule of
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law that marriage is a sufficient consideration; but this
court ought not to carry the dactrine farther than it has
been carried in England. The court of equity will never,
in favour of volunteers, disappoint the just expectation of
creditors. In all the cases cited by Mr. Call, the question
was between the holder of the estate and parties claiming
ander the agreement; in not one of those cases were the
rights of a creditor in question.

According to the British authorities, children born be~
fore the marriage are but volunteers, and cannot be pre-
ferred to creditors. As between the husband and wife,
-and the issue of the marriage, the marriage is a valuable
and sufficient consideration; but all other persons, in
whose favour limitations may be made in marriage set~
tlements, are mere volunteers.(e) No consideration for
this settlement existed, except the marriage: and that
was only on the part of the wife. The children are pro-

_vided for, by name, and, at the date of the settlement,
were not legitimated. |

Does the act of assembly(d) change ‘the doctrine ?
According to that act, the marriage must first take place,
and afterwards the children must be recognised, to make
them legitimate. It does not say they shall be con-
sidered as children of the marriage, and entitled, as
such, to the benefit of a settlement, but only empowers
them to take by descent, as being legitimated. Whether
this woman might have had children after the marriage,
is nothing to the purpose. Itis sufficient that she had
not. If there had been such other children, a different
question might have been presented for discussion.

It is not necessary, in this case, to prove actual fraud;
for a voluntary conveyance, even without fraud, is void
against creditors; and Coutts was as much bound, “in
honour and conscience,” to pay his just debts, as to pro-
vide for the woman and children in question.

As to the mortgage; it contained a covenant, that
Greenhow should not proceed to foreclgse * until after
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the year 1804 ;" before which time the land was sold for
taxes. The universal custom of this country is for the
mortgagor to remain in possession. He cannot be turn-
ed out but by ejectment, or decree to foreclose. The
mortgagee holds the deed only as a security ; and it
never has been decided that &e is bound to pay the taxes.
Surely, the person in possession ought to pay them. No
person would take a mortgage if he was responsible for
the taxes, though not in possession of the land.

Wickham, in reply. It was Greenhow’s duty to have
saved himself by means of the mortgage, if he could.
According to the maxim * sic utere tuo ut alienum non
lwdas,” he should have taken care of his own security,
so as not to injure ws. He is plaintiff in equity, and
ought to have done equity. The general question, whe-
ther the mortgagee of lands ought to pay the taxes, need
not be discussed in this case. The land was in a dis-
tant country, and not in the actual occupancy of Coutts.
Greenhow, therefore, was equally bound to see that it
was not forfeited for non-payment of taxes. But if
Coutts was to blame, his wife and children, who are pur-
chasers under the marriage settlement, are not responsi-
ble for his neglect. After the deed to them was exe-
cuted, it was particularly incumbent upon Greenhow to
have taken care to get satisfaction out of his mortgage.

As to the effect of the settlement; Mrs. Coutts had a
good right to dower : why not, then, to the benefit of a
settlement ? Wherever a woman is entitled to dower
she may take by jointure. I believe that, in fact, Mrs.
Coutts made a bad bargain; the jointure secured to her
by the deed, being worth less than her dower would have
been. But the plus, or the minus, is a matter of no con-
sequence. Mr. Williams admits the decree must be re-
versed as to her. 'Why not, then, as to her children 2

In the case of children born of the marriage, no consi-
deration moves from them: they claim only through

6
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their mother, without any merit of their own. Yet
whatever consideration flows from her enures to their
benefit. The same reason applies to her children born
before the marriage. They are equally meritorious, and
she is equally bound to provide for them. Indeed, there
are stronger motives, on her part, to provide for chil-
dren actually existing, than for mere potential children.

There never was a decision, that a child, begotten be-
Jore the marriage, and born afterwards, should lose the
benefit of a settiement made after it was begotten. Yet
such child is not @ child of the marriage. The principle
upon which such a settlement is held good in England, is,
that every child born in wedlock, is legitimate ; and this
entitles such child to the benefit of the settlement.
Under our act of assembly, (which makes children, borr
before the marriage, and recognised by their father, legi-
timate,) the same principle applies in favour of children
born bejore the marriage, if recognised. All such chil-
dren must, in this country, be considered children of the
marriage. Recognition need not be gfter the marriage :
if made at any time, it is good: and in this case they
are recognised in the settlement itself,

In Tabb and others v. Archer and others, the collate-
rals could not have been considered volunzeers. In that
case the conveyance was defective; yet the court de-
creed the defect to be supplied. This they would not
have done in favour of mere volunteers. The court must
have regarded the consideration of the marriage as enu-
ring in favour of the collaterals.

But even if the children were volunteers, the court
will respect their rights; and, if there be other estate,
will make the creditors take satisfaction out of that.
There is no proof in this record that Coutts was insol-
vent, or that he had not other funds to satisfy creditors.
The estate of which he died possessed was liable for his
debts (whether in the hands of executor, heir, or de-
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‘visee) before the property in the hands of volunteers,

claiming by deed, could be disturbed. Even a volun-
tary bond is preferred to alegacy.

The chancellor, therefore, should have directed an ac-
count of all the estate to be taken in the first place, and
should not have subjected to Greenhow’s claim the pro-
perty mentioned in the settlement, until all the rest had
been exhausted.

Thursday, Fune 20th. The jud jes pronounced their
opinions,

Judge CoarLTER. In the case of Eppes v. Randolph,(a)
Judge PENDLETON, in delivering the opinion of the
court, lays it down as a general doctrine, ¢ That where
a creditor takes no specific lien, he trusts his debtor
vpon the credit of his property generally, and on a
confidence that he will not lessen it to his preju-
dice. He has, therefore, a claim upon all that property
whilst it remains in the hands of ‘the debtor, and may
pursue it into the hands of a mere volunteer; but not
having restrained the debtor’s power of alienation, if he,
or his volunteer, convey to fair purchasers, they, having
the law, and equal equity, will be protected against the
creditor.” The only question is, whether, in this case,
as in that, the appellants are such fair purchasers for
valuable consideration.

There can be no doubt whatever but that this deed is
good, against creditors, as to the wife and the issue of
the marriage. The only question is, whether the chil-
dren born before the marriage are mere ‘volunteers, and
the deed, as to them, void against creditors.

As to this point, the case has some analogy to the case
of a man, or woman, about to contract a second mar-
riage, and making a provision for the children of a for-
mer, In such cases, very strong authority, I believe,
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¢an he produced to prove that those children are not
mere volunteers.(a)

This, however, is a stronger case. These are the chil-
dren of both the conmtracting parties. They were bound
as well by the ties of affection, as by those of morality
and justice, not only to provide a comfortable support for
their innocent offspring, but to raise them to that station
in society in which the laws of their country, upon the
‘marriage of their parents, places them: and, in this
point of view, I cannot perceive the difference between
the situation of these children, and a child, in England,
who is born a week after marriage.

That child is not (in rerum natura) a child of the mar-
riage, yet he is so by the laws of his country, and would
be a purchaser for valuable consideration under a marriage
settlement. In this case, too, the marriage, under the influ-
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ence of our laws, makes these the legitimate children of the

parties contracting. And, in this particular case, nothing
but marriage was wanting ; inasmuch as Coutts had al«

ways recognised them as Ais children; they bore his

name, and are called &is children in the marriage settle-
ment. '
I am therefore of opinion that they were not volun-

teers, but purchasers for a valuable consideration. But,’

it may be said, that a'deed may be fraudulent and void
under the statute, though made upor a good aiid merito-
rious consideration ; nay, that even valuable considera-
tion will not avail, unless it be also -bona fide.(4) And
to avoid the deed on this ground, it is charged in the
bill, that Coutts conveyed all his property in trust, &c.
The amended bill, however, admits that the party, on
the day he gave his bond for the debt, executed a mort-
gage for a moiety of 7,000 acres of land in Kentucky to
secure it.
" _If this land was not considered sufficient for that pur-
pose, why did not the party then take additional secu-
rity ?. But, in addition to this, Goutts died possessed of
VOL. II. 47

(b) 5 Ves.juw,
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a considerable real estate in lots and lands in Manchester
and Henrico, and his executor is now in pursuit of a
large debt, which may be recovered.

I will not pretend to say how far the neglect of the
creditor to pay the taxes on the lands in Kentucky might

-affect him, in a controversy with the mortgagor, were

they the only parties before the court ; but, surely, there
is a wide difference between the case, as it would stand
between those parties, and the case where the mortgagee
suffers the mortgaged premises (which may have been a
sufficient security) to become forfeited, and then comes
into a court of equity to set aside the legal rights of the
appellants; even admitting that they are mere volunteers.

In the case of Eppes v. Randolph, the court notice the
improper conduct of the plaintiff in not proceeding, in
time, to charge the lands in the hands of the devisees,
which he might have charged, in exoneration of the pur-
chasers.

In this case there are not only lands in the hands of
devisees, which may yet be charged, but I am by no
means certain that the Kentucky lands are entirely lost.
The last sale made, probably in 1804, or 1805, (for it
was for the taxes of 1802 and 1803,) was of 5,355 acres,
which was sold to Philip Buckner. The patent was ori-
ginally granted to him; and it is not improbable that he
was the cotenant of the other moiety, equally bound to
pay the taxes, and now holds the land in trust for the cre-
ditor, if Ze would take the trouble to look after it.

The decree must, therefore, be reversed ; and, as the
amended bill mentions the mortgage, and there is a
prayer for general relief, the cause must be sent back, to
be proceeded in to a foreclosure of the mortgage ; with
liberty to the plaintiff to amend his bill, so as to pursue
the property devised into the hands of the devisees ; un-
less, indeed, the consent of the parties, before the com-
missioner, (as stated in his report,) would have authorized
a decree against them for a sale of the property devised,
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Judge CaBeLL. The appellants, claiming under the Grecnbor.

marriage settlement, must be considered either as volun-
teers, or as purchasers for a valuable consideration.
‘Admitting them to be volunteers, the settlement will not
be void, even as to creditors, unless the creditors cannot
be otherwise satisfied. For, although the maxim is, that
a man must be just before he is generous, yet an act that
is merely generous, or voluntary, can be set aside in fa-
vour of those only who are injured by it. He who asks
equity, must first do equity. Greenhow should have gone
against the other estate of Coutts before he invaded the
settlement; and even common justice required that he
should resort to that fund which had been set apart, with
his own consent, for the payment of his debt, before he
disturbed arrangements made in favour of others, for
whom CGCoutts was, at least, morally bound to provide.
There is nothing like actual fraud proved in this case.
It does not appear that Coutts owed any other debt than
that to Greenhow : and for the payment of that debt, he
conveyed, before the execution of the marriage settle-
ment, property which is admitted to have been amply
sufficient for the purpose. If that property has been lost
in consequence of the non-payment of taxes, it will be a
question for subsequent inquiry on whom that loss shall
fall; at least, so far as relates to the payment of Green-
how’s debt.

But the appellants are purchasers for a valuable consi-
deration ; and, as such, will hold the property settled on
them, even against all creditors. So’ far as relates to
Mrs. Coutts, it seems difficult to imagine on what ground
a doubt could have been founded. That marriage is a
valuable consideration seems to be so firmly established
as a general principle, as to preclude the necessity of re-
ferring to authorities. I will, however, barely mention
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the case of Eppes v. Randolph. But the chancellor, in
declaring the settlement void, must have gone, I pre-
sume, on the idea that the cokabitation of the parties, be-
fore the marriage, will take this case out of the general
rule. This is the first time, so far as I have observed,
that this exception has been contended for, either in this
country or in England. Supported neither by autho-
rity, nor reason, it cannot be admitted. I shall not be
the apologist of the conduct of the parties before their
marriage. They have, however, legitimated the inno-
cent offspring of their criminal intercourse, and have
made to society all the atonement in their power; and
I am unable to perceive any reason, in -justification .
of marriage settlements generally, which does not apply
to this in particular. If the consideration of the mar-
riage be valid as to the parties to the marriage, it would
undoubtedly be equally so, as to the issue of the mar-
riage ; for there has never been an attempt to distinguish
between them. Nor does our act of assembly make
any difference between children, born (as in this case)
before the marriage, but recognised by the father, and
those born after it. As far as relatgs to the Ausband,
they are the children of the marriage ; for, without the
marriage, they would not be considered as his children.
By the common law, a child begotten before, but born
after marriage, is legitimate, and would certainly be
entitled to the benefit of a settlement providing for the
issue of the marriage; and our act of assembly has
placed the children, in this case, on the same ground,
I am therefore of opinion that the decree of the chan-
cellor, so far as it affects the marrjage settlement, is
erroneous, and ought to be reversed ; apd that the cause
be remanded for farther proceedings in relation to the
property not contained in that settlement,

Judge Brooke. It does not appear by any thing in
the record, that it was the intention of the partics, by



In the 35th Year of the Commonmwealih.

executing the marriage settlement, to commit a fraud on
the creditors of Reuben Coutts, On the contrary, it does
not appear that there were any debts except the one, the
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payment of which was provided for by the mortgage of Greenhov,

the Kentucky lands.
With respect to the want of personal inducement to
the marriage, if it existed, as seems to be supposed by

the chancellor, I am not prepared to say that fraud would,

be deducible from that circumstance. The case appears
to me (with the exception of a single circumstance at-
tending it) to present the naked question, whether a
marriage settlement, intended to provide for the husband
and wife and their children, is a valid contract against
creditors. In the case of Eppes v. Randolph, on a ques-
tion between creditors and those claiming under the mar-
riage articles, it was decided by this court that the set-
tlement was valid against creditors, and that those
claiming under it were purchasers, and not volunteers;
but it is relied on, in this case, that, though the settle-
ment, as to the husband and wife, is valid, within the
rule laid down in the foregoing case, yet that, as to the
children born before the marriage, the consideration of
the contract cannot enure to them, and that they must
take as volunteers, and not as purchasers.

By the common law, base begatten children, if not base
born, are legitimated by the marriage of the parents.

By the civil law, the marriage of the parents legitima-
~ ted base born ‘children. Our act of assembly on this
subject has adopted the rule of the civil law, with this
addition, that the children must be recognised by the fa-
ther to be his. This was obviously to remove the objec-
tion of those who contended for the superiority of the
common law rule over the rule of the civil law, (in this,)
that, by the latter rule, the husband by the marriage was
compelled to father children not acknowledged to be his
own, and, of consequence, the motive to marry would
not be so strong as under the rule of the common law.
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The case now under consideration is, completely, as to
this point, within the act of assembly before mentioned :
the children, though base born, are legitimated by the
marriage of the parents, and the recognition of them, as
his own, by the husband, both before and after the mar-
riage. Upon this view of the subject, I cannot perceive
the accuracy of that reasoning which would put them in
a worse situation than that of those born after the mar-
riage. It cannot be founded on any thing, in the moral
condition of the parties, to invalidate the contract. It
never has been contended, that I know of, that a base
begotten child could not be provided for by marriage
settlement, to the exclusion of creditors, by the princi-
ples of the common law. No case to that effect has
been produced; and I can see no difference in reason
between a provision for a base degotten child, legitimated
by the marriage of the parents according to the rule of
the common law, and for base-born children legitimated
by the marriage of their parents under the rule of our
law. The policy is the same, though, perhaps, not so
strong in the last case as in the first.

The time of the marriage must be unimportant. Up-
on this point, then, I am of opinion the chancellor erred,
and that the decree should be reversed, and this cause
sent back to the court of chancery for further proceed-
ings to be had in relation to the property of Reuben
Coutts, not comprehended in the marriage settlement;
the claim to which not having been charged in the bill,
nor controverted in this case, I give no opinion respect-
ing it

Judge FrEminGg. On an attentive examination of the
record, it appears to me that the decree is erroneous, and
that the bill ought to have been dismissed with costs. The
decree is expressly founded on an opinion that the deed
of marriage settlement, in the proceedings mentioned,
was fraudulent as to the creditors of Reuben Coutts. To

6
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show the grounds of a contrary opinion, and my reasons
for thinking the bill ought to have been dismissed, I
must take a short view of the facts and circumstances
as they appear on the record.

Reuben Coutts being indebted to Hicks & Campbell, on
the 29th of August, 1799, executed to them three notes,
or single bills, under seal, for 154/ 8s. 4d. each, payable
respectively, on the first days of September, 1800, 1801,
and 1802, with interest from the dates; which bills were
immediately assigned to George Greenhow, with recourse
on the assignors, in case of insolvency. On the same
day Coutts executed a mortgage to George Greenhow,
the assignee of the bills, for a moiety of a tract of 7,000
acres of land, on Locust Creek, north fork of Licking, in
the state of Kentucky, which mortgage was duly recorded
in the court of appeals in the state of Kentucky, the 29th of
Fune, 1800. Inthe years 1802 and 1803, Greenhow insti-
tuted suits, and obtained judgments against Coutzs on
those bills ; and issued writs of fleri facias thereon, which
were returned ¢ no ¢ffects,” and, in Fuly, 1806, those judg-
ments were assigned to Fames Greenhow, the complainant
in this suit: who, in his original bill, charges that Coutts,
being indebted, not only to George Greenhow and himself,
but also to various other persons, on the 10th of September,
1799, executed to Samuel M'Craw and others a convey-
ance of his whole estate, real and personal, under the
guise and pretence of marriage articles, &c. when it ap-
pears by the record that Coutts was not indebted to him,
but by the assignment of the judgment aforesaid, which
took place near seven years after the date of the mar-
riage settlement. In his amended bill, he charges that
the said Reuben Coutts executed a mortgage to George
Greenhow upon some lands, alleged to belong to him in
the state of Kentucky, to secure the payment of the
debt; and further charges, that Coutts executed the
motrtgage, merely as a colour to justify the fraud, then
meditated, of conveying away all the property he had ;
that being informed of it, he made inquiry respecting
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the same, (having understood that to be the only objection
to paying the debt out of the pretended trust estate,) and
has been informed, believes, and therefore charges, that
Reuben Courts having neglected to pay the taxes on the
said land, it was sold for the same, about the time of exe-
cuting the said mortgage, of which the said Coutts had
notice; and George Greenhow, in his answer to this
amended bill, says,* that some time after the execution of
the said mortgage, fe, upon inquiry, discovered that the
lands sad been sold for the payment of taxes; and un-
derstood the sale happened some time in, or about, the
year 1799: and, finding the mortgage afforded him no
security, he instituted the suits on the single bills, and
recovered the judgments referred to by the plaintiff.”
It seems that both the plaintiff and himself (whose duty

‘it was to pay particular attention to the important sub-

ject) had been most egregiously misinformed, from
whatever source their information might have been
derived ; for it appears, by a certificate of George Madi-
son, auditor of public accounts in the state of Kentucty,
that, on the 11th day of November, 1802, (upwards of
three years after the date of the mortgage,) 750 acres,
part of the said land, were sold, for the tax of 1800, to
Samuel C. Halland Anthony Foster, for the sum of 8 dollars
and 75 cents. At an after date, (but when is not stated
in the certificate,) 875 acres more were sold (supposed
to be for the tax of 1801) to ¥. & L. Henderson & Co.
for the sum of 7 dollars and 81 1-2 cents. And 5,355

" acres, the remainder of said undivided 7,000 acres of

land, were sold for the taxes of 1802 and 1803, to Philip
Buckner, (who, it seems, was equally interested with
Coutts in the said 7,000 acres,) for the sum of 19 dollars
and 31 cents. The precise time of this latter sale is not
stated ; but it could not have been before the year 1804 ;
(long after the judgment had been obtained on the notes ;)
for the sales of lands in Kentucky for taxes, are never
made sooner than October next succeeding the year after
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which-they become due. - Thus did George Greenhow,
* the mortgagee, (in whom the legal title to the land was
“vested, no interest remaining in Coutts, except his equity
of redemption on paying the debt with interest thereon,)
suffer this valuable tract of land (a moiety of 7,000
acres) to be sold for about half a cent per acre, when less
than 36 dollars, divided into four equal annual payments,
would have saved the whole undivided 7,000 acres!
And fames Greenhow, the assignee of the judgments,
(standing on no higher ground than Gesrge Greenhow
- occupied,) comes into a court of egquity to annul, and set
aside, as_fraudulent,y a marriage contract, fairly and bona
fide made, upon one of the most important and valuable
considerations ‘known in civil society. Coutts, after
" having lived many- years with Fane New, and having
several children by her, born out of wedlock, took the

Jaudable resolution to marry her ; and, on the 10th of Sep-

“tember, 1799, (12 days after the date of the notes and
mortgage,) executed the marriage settlement, in the pro-
ceedings mentioned; and on the 17th day of the same
month, intermarried with the said Fane New ; and there-
by legitimated his said children, five in number; which
I consider a very laudable and meritorious transaction,
especially as he had given ample security for the debt,
now sought to be made out of the trust estate, or mar-
riage settlement ; which security was lost, as I conceive,
through the gross negligence of the mortgagee, as it may
be fairly presumed that the taxes of the land had been
regularly paid, down to the date of the mortgage; it

appearing by the recotd, that the first sale of the land -

for taxes, was for the tax of 1800, though not made un-
til the 11th day of November, 1802. Admitting, how-
ever, that the mortgagee was no way responsible for the
loss of the mortgaged land, the deed of marriage settle-
ment, bona fide made, on a valuable consideration, was,
nevertheless, valid, both in law and equity, and ought to

377,

ManrcH,
1811

Coutts

V.
Greenhow,

be supported. See the decree in the case of Eppesv. . .

VOL. 11 48



318

MarcH,
1811.

————

Coutts

v
Greenhow.

Supreme Court of Appeals.

Randolph, 2 Call, 188. where the deeds to Richard Rane

doph, jun. and to David Meade Randolph were sustained,
upon much slighter foundations. It seems, by the re-

port of the commissioner, that Coutts was possessed of
considerable property, not comprised in the marriage
settlement ; which he afterwards disposed of by his will ;
(but whether acquired before, or after the settlement,
does not appear ;) and which was neither charged in the
bill, nor noticed in either of the answers; but may per-
haps be liable to satisfy Greenhow’s debt. On this point,
however, I give no opinion, as there may be other supe-
fior claims upon it. My opinion, upon the whole, is,
that the decree be reversed, and the bill dismissed with
costs ; but without prejudice to any future suit the ap-
pellee may be advised to bring for the recovery of his
debt, to be satisfied out of other property than that'coms
prised in the marriage settlement. But a majority of
the court being of opinion that the cause ought to be
remanded for further proceedings to be had therein, the
following entry (which has been seen and approved by
Judge Roang)(1) is to be made.

“ Tae Court is of opinion that the decree is erro-
aeous in adjudging the deed of trust, or marriage settle-
“‘ment in the proceedings mentioned, to be fraudulent as to
the creditors of Reuben Coutts, and in ordering the slaves
and personal estate mentioned in the said deed, and in
the commissioner’s report of the 18th of September,
1810, to be sold to pay to the plaintiff his debt and costs,
also in the proceedings mentioned; this court being of
opinion that the said deed of settlement, having been
bona fide made on a valuable consideration, is valid, and
ought to be sustained, and that no part of the estate
therein comprised is subject to the debts of the said

"Reuben Coutts.”

Decree reversed, and cause remanded for further pro-
ceedings.

(1) Note. Judge RoANE was one of the court which heard the cause
argued, but was not present when the opinions were delivered.
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