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SHERMER again? SHERMER’S Executars.

HIS was anappeal fromadecreeofthe High Court of Chan-
cery. The cafewas thig; John Shermer, by his will, devifed .

to his wife the ufe and profit®&f his whole eftate, both real and per-
fonal, during her natural life, and after that was ended, then
the whole of his eftate, exclufive of that already given to his
wife, to be equally diyided befween whaever his wife thould
think proper to make her heir, or heirs, and his brother Rich-
ard Shermer. "He further dire&ed, that his executors, as foon
as the crops were finizacd after his wife's death, fhould fell and
difpole of his whoiz eftate, real and perfonal, as they might
think moft conducive to the receiver’s benefit.

The wife died i1 1775, a few days after the teftator, without
making any difpofition, or appointment of her part of the ef-
tate. * The cxecutors fold the eftace, agreeably to the will,
and diftributed one moiety thereof, amoengft the relations of
Mrs. Sherrer; fortherecovery of which, this fuit wasbrought
againft th: executors and diftributees, by the prefent appellant, the
fon, hcir and executor of Richard Shermer, the brother named.
in the will. It is proved that the teftator frequently faid, he.
would leave his wife one half of his eftate, to difpofe of as fhe
fhould pleafe, and that moft of his eftate was acquired by his
intermarriage withher. Upon a hearing of the caufe the bill

was difmiffed, from which this appeal was prayed.
RownoLp for the appellant. The principle upon which the
appeliant’s claim is founded, is fo fully explained, and fo}cox;clu-_
fively
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fively fettled in the cafe of Tomlinfon and Dyghton, 1 P+ Wms.
149. that it is unneceffary to add any thing to it. .
MarsHALL for the appellee. The devife to Mrs. Shermer,
was intended to pafs to her, the whole intereft and abfolute
ownerfhip in the moiety, given to her appointed heir. In laft
wills, it is not neceflary that the teftator fhould ufe technical
words, in order to pafs a fee; for however inartificially he
may exprefs himf@lf, yet if his intention can be difcovered té
mean a difpofition of his whole iiitereft in the thing devifed, the -
court will fupply fuch words, as mdy be neceflary to effeGtuate
that intention. THhus; if the devife had been to the wife, to
difpofe of as fbe pleafed, the would moft unqueftionably have been
entitled to the fee fimple, . becaufe fuch a power is the eminent
quality of fuch aneftate: Buit the cafe of T'om!infon and Dygh=
ton is relicd upon; to eftablith this principle, viz: that where
an exprefs eftate for lifeis given, itcannot be enlarged by words
of implication, tho’ if the eftate had been given general-
¥, it might be otherwife. I fhall contend 1ft, that the princi-
ple is not true, and 2dly, if it were, “flill the cafe itfelf is not
like the prefent. ) . _
ut, The principle is fully contradiGted by the cafe of King
and Melling, 1 Ventr. 214, and the great variety of cafes there
cited. Langly and Baldwin 1 Eq. Cas. 4¥. 185.~Blackbourn
and Edgley 1 P, # ms. 605.—The Attorney Generil ws Sut-
ton, 1 P. Wmsi 754. Thefe cales clearly prove, that an
exprefs éftate for life, mdy be énlarged by words of implication,
if the teftator’s intention require it. The cafe Tomlinfon and
Dyghton is confequently founded upon a2 miftaken principle, and
ought not to be regarded. . . .
But 2dly, If that café be law; it is unlike the prefent. In
that, the power of difpofing is limited to particulat children;
in this, itis tothe heirs general. The diftinguithing feature of
a fee fimple eftate, is confequently difcernible in this cife, and
" not in that. Again—in that cafe, as well as in that cited from
3 Leon. 71, the wife having made an appointment, the intenti-
on of the teftator could not be frultrated, and confequently, the
queftion, turning merely upon the validity of the appointment,
the nature, or extent of the wife’s eftate, was a point only in- '
cidentally decided, and therefore, the opinion as to thmt point,
ought not to be confidered as a binding authority. "Again; it
will not be denied but that if an exprefs eftate for life had not
“been given t6 the wife; the latter words, would have enlarged
the eftate int6 a fee fimple. In this cife, the court, to effectu-
ate
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ate the intention of the teftator, will confider thelifc eftate giv-

- &n to the wife, as applying, not to hér moiety, but to the moiety,
which after her death is devifed to tlie brother, and this will ma«
terially diftinguith the prefent cafe, from that of Tomlinfon and
Dyghton, & will bring it precifely within that partofthe rule laid
.downby thé court; which makes the eftate to the wife a fee fimple.

WasHiNgTON in reply. The cafe of Tomlinfon and Dygh-
ton, and the cafes there cited; from 3 Leon. 71 & 1 Mod. 189, are
fo conclufivé upon the point now under confideration, that it
can only bé neceflary for me; to fhew that the objéctions made

. tothem are not well foundéd, Thofe cafes are built upon
this well eftablifhed principle of the comrhoh law, viz: that

" an'Keir fhall never be difinherited by implication, nor by words
of ungértain dnd doubtful meaning., In laft wills; an eftate of
inheritanceé i permitted to pafs; by other words than thofe
 artificially appropriated to that purpofe; but it is intention only,
which govérns in flich a cafe; and where that intention can be
clearly difcoveredy the court will give fuch a conftru&ion to the
words; however ihapt tliey thay be, as will fulfill that intention.
Thus in the cafe of Langly and Baldwin, the teftator declared
an intentidn; ih one pirt of his will; td give an eftate for life

.onlyj but it Was équally clear; that he meant all the fons of the
tendnt for life to take effates tail in fucceflion, before the limi-
tations over weré to take effe€t:  But the ¥th dnd other fons
would not by the rules of law, €ome into the fucceflion, if the
anceftor took only an eftate for life; becaufe; where the ancel-
tor takes an eftate for lifé, ‘the heirs, ot iffie, by fuch names,
cannot take as purchaférs: 8o is Shelleys cafes~here then, are
two contending intentions, both of them equally cléar; tho’ de-
pending upon different claitns for fulfillment. A provifion for
all the childreny was more likely to bé the favorite intention of
the teftator, thin the nature, or quantity of the eftaté to be en<
joyed by the anceftor.  How then, afk the court, is this prevail-
ing intention to be effeCtuated? The anfwer is; by uniting
the eftate for life with that arifiig by implication, and thus
enlarging that eftate into an inheritance; by which means only,
the whole iflue could be provided for. By fuch refinements,
do the judges govern themfelves in cafés of that fort, and thus
ingenious are they in inventing fome fubtle mode or other for
carrying irto effect the will of dead men. They metamorphofean.
eftate for life, into an eftate of inheritance, to promote this pri-
mary object, but not otherwife. It is neceflity only, which

« could jultify it, fince if this neceffity did not require it, fuch
refinements
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¥ehinements would amount to the makisg, not to the conflruing
of wills, So too, in the cafe of the Artorney General vs Sut-
ton, founded upon thc fame principle with that juft fpoken of;
except that in this, if all the iflue had been provided for, yet
the court muft have decided as they did; becaufe, from two
claufes in thé will, (mentioned in 2 note in the laft edition of
P. Wims.) the teftator exprefles his intention o give an eftatg
tail, in words too plain to be mifunderfood. But the court ne-
ver will convert an exprefs eftate for life, into an eftate of in-
heritance, by words of implication, unlefs compelled to do fo by
ablulute neceflity thatis, where the intention is in the firft place
clear,and nut merely a doubtfu], or poffible intention; and fecondly
wherethat intention cannot atherevije be cffeliuated.  This is thé
principle, upcn wkich Irely; itislaid down in zll the cafes, and -
controverted in none. “Thofe cited upon the other fide prove
it, and it is the very principle, upun which they are decided.
Tomlinfon and Dyghton does not oppof¢; but on the contrary
fupports it, and yet it feemns to have been {uppofed by Mr. Mar-
fhall, that the judge declared, ¢ thatan exprefs eftate for life
could not be enlarged by implication.” 'Taking it as a thing "
granted, that ‘this pofition was there aflerted, he procceds ta
prove its fallacy, by citing Langly and Baldwin, and the other
cales relied upon fot this purpofé, But thefe cafes, tho’ they
© contradict the fuppefed cafe of Tomlinfon and Dyghton, are
entirely confiftent with that cafe, as it really is. “The Chau-
. cellor there fays, ¢ that where an exprefs eftite for life is
given, with a power to difpefe, the latter words, fhall not by
implication enlarge the former, into an ¢ftate of inheritance;
but they fhall be confidered as a diftin& gift, and as coming
in by way of addition.” Now the difference between that,
which the judge is j/ippofed to fay, and that which he adually
fays, is obvious. An exprefs eftate for life may be enlarged by
words of implication, ##y no other means the teftator’s intent
on can be complied with, and therefore, in Langly and Baldwin,
it was done, becaule.there was no other way to effeCtuate’
the intention; becaule, if the th and other fons could not take
by defcent, it was fuppofed they could not take at 2ll: but they
were clearly intended to take ; therefore from meceffity, the ancef-
tor took an citate of inheritance. But in the cafe of Tomlinfon
and Dyghton, the children of the teftator might take by pur-
chafe, without doing this violence to the plain words of the
will. Therefore no neceflity exifted, for enlarging the eflate
for life, by words of implication, for in that cafe, the wife
' night:
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inight; by 'é.*-erciﬁn;__r the power of apnointment given to hery
in ke the children take as purchalers.  So upon this principle,
tie cale before the court, and ail others, wherz 2 power of ap-
jointment is annexed to the expreft eitatz for life, will be found
to differ, from cafes, whzre the iffue are let in under words of
implication;enlarging'the cfivte for lité intvan cftate ofinheritance:
The nexe quefiion i, docs the cafe of T"omlinfonand Dygh-
ton differ frum the prefent? "The reftriion of the power td
difpofe in thdt cafe, is noticed in the argument, and difters from
this thus fur only, thdt if thdt pafled a greater eftate than for,
Yife, it wds a conditional fee, this an ubfalute one: if that only
gave a power to difbofe, it wasalimitedone, this is unlimited,
But as to intentiofi, . there is no difference. The teflator
might as well intend the one, as the other, and both are equal~
ly diftinguifhed by the marks of ownerflip, if there exift any
-In either. But it is contended, that in that cafe, the wife had
made an Zgpointment, and therefore; as to the other point, it
iras merely an obiter decifion.  But it is evident, that this was
g material point in the caufe, for if the wife took an eftate in
fee, it was unnecefiary to decide the validity of the appointment;
and therefore; this was a previous and important fubje& of con-
fideration. _
~ The laft drgument relicd upor is, that the Eoirt to effeCuaté
the teftator’s inténtion, will conftrue the exprefs eftate for lifé
in this cafe, as applying only to the moiety, which after the
wife’s death; is given to the brothér, and not td the other moie-
ty devifed to her appointed heir; and upon this difference, it is
fupoofed, that the cale of Thomlinfon and Dyghton; does not ap-
ply. Thisargument tho’ fpecious, hds no folidity when examined ;
for, 1 afk, ‘where is that intention; which, witheut reforting to
the conftruétion contended for, willbedefeated? What is the
intention? To give ad eftate for life, for {6 are the exprefs
totds of the will; in the next place; to limit the inheritance to
the perfon; whoni the wife {liould appoint.” No psrion can
donbt, but that this was tlie intention; becaufe the words aretoo
. piain to be mifinderftood.  There is no'room left for conftruc-
“tion; where there is no arbiguity in the exprefion. But, can
this intention, fo ekprefled, be no etherwife effeftuated, than
by converting the life cftate into a fee! If it cannot, thexw 1
admit it muft be done, and greater concefiions ought not te be
fequired, fince 2ll the cafes, citcd againft us, fliew, that this
bold attack upon the plain words of the teftator, can only be
Warranted, where otherwire, the intention would be entirelr
defeated
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defeated, To the quefhon, I anfwer, ‘let the w xft: take an
eftate for life; let her exercife'the power of appointing her heir
or heirs; let fuch heir or heirs take thig inheritance, and then
the teftator’s intention is fulfilled. Is not this wha: we contend
for? and cannot all this'be done, confiftently with the rules of ,
law? where then, is the rv.sjzw of giving the wife 3 fee?- The
heirs could have taken if fhe had cbefento name them, and iffhe did
not chufe, but prefcrred leaving the eltate to defcend, where the
law would caft it, it cannot alter-the cafe, or make the inten-
tlon of the teftator mean, what was not meant when that inténs.
‘tion was exprefled.  That intention, was ¢ither to give a pawer,
‘ora. b:ngﬁuql intereff to the wife in the mhcrltancg, ‘and thig
court; will decide at this day, as they would have done; had the.
-&xefhon come on the moment after the teftator’s death. Orig
ould fuppofe, from the argument on the other fide, that thg
heirs of the wife could not peflibly take, uplefs the wife was
conftryed to take a fee, and that the court were ftruggling tq
_invent fomé mode, or other, toprevent this violence from being
(ione to the te&ator s intention. . Whereas, there is noth;ng
more in the: cafe, than that the wxfe has either neglefted, or
nat chidfen to exercxle the power fhe had, and therefore, this
attempt is made, in crder to repair the confequences of this
omifl ion, by facnﬁcmg fo that end, _the eftablifhed prmcxples of
law.

“There are fome expreﬂiqns in thls will, not unworthy of no-
tice, as tending to furnith additional proof of the intention,~
He gives to the wife, the ufe and prfits of his eftare for life,
and fays, ¢ and after this is f{tdﬁd" &c. Now thefe words ftrikd
me to be as ﬂrong as the words gnd o Imger, in Target and
Gant, 10 Mpd. 402. Again, the devife jsnot of the gate itfelfy
but of the ufe and profits for lee, whxch is another rong eviz
dence of intention, - -

" The PRESIDENT delwercd the opinion of the coprt,
Itis contended by the appellant’s counfel, ‘that Mrs, Shermeg
was by the will, anly tenant for life of a moxety, witha POWEE

" ta difpofe of the fee; and that not having executed that powcrz

‘the eftate defcends to the heir of the teftator.

In fuppost of this pofition, feveral cafes have been clted but
they feem 1o verify the fayipg of 2 judge, *that in dx.putes up=
on wills, cafes feldom illucidate the fubje®, which dependin
on the intention of the teftator, . to be collefted from the. willy
and from the relative fituation of the parties, ought to'be decid=

ed ‘upon the ﬁgte and circumftances of each cafe,”=To which
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I will add, that I have generally obferved, that adjudged cafbg
have more frequently been produced to difappoint, than to illuf-
traté the intentionj and I am free to own, that where a tefta-
tor’s intention is apparent to me, cales muftbe ftrong, uniform,
and apply pointedly, before they will prevail to fruftrate that
_initention, _ _ )

. The cafes produced tend to prove, that an exprefs eftate for
life to the wige, with a power to difpole of the fee,- fhall not
tirn her eftate for life into a fee. _

In the cafe of Target and (Gant, the fubje& in difpute was
a chittel, and the objetion to the remainder was, that it was
void, beihg limited on too remote a contingency, being after
#n eftate tail, which, it was faid, the wife took, tho’ devifed tq
ler for life, being limited over on her dying without iflue,
‘The lord Chancellor faid, that the eftate tail in fuch a cafe, as
to lands; was raifed by implication, to favor the teftator’s in-
tention, and he wolld not make the implication, in the cafe of
chittels, to deftroy that intention. So that if this cafeapply ag
all; it praves, that the teftator’s intention fhall make fuch words
gither an eftaté for life, or an inheritance, as fhall beft promote
thdt intention. _ '

. Inboth thecafes from 1 P, #ms. and 3 Leon. where it was
adjudged the wife took an eftate for life, with power ta difpofe
of the fee, the decifion of the point was unimportant, fince in
both, the wife had execyted her power, “properly and effetus
ally.

'{n thofe and all the cafes, the queftion turns upon a fee efr
tate in lands, here there is no doubt about the fee. Itisin
the purchafer from the executor, and the anly queftion is how
the money fhall go according to the will? whether this wi}l
fiake a difference, need notbedecided, finceupon a view of the
will, the intention is apparent, that the wife thould have the whole
eftate for life, and that at her death, one half (except his fpeci-
fic bouinty to her) fhoyld go to ber family, and the other to his
gwn. Their relative fituation, and his prior declarations, on
+ 1y thew fuch intention to be liberal and juit, -

His 'words have been critically f{canned; he does not give
her a power to difpefe, but to pame the perfon or perfons fhe might
chufe to fucceed to her part, to whom the teftator gives the mo-
ney; and it is doing finall violence to the words, even in their
critical meaning, to fay that by fuffering her legal reprefentatives
to fucceed her, fhe has actually made them ber beir or heirs, as
much fo as if fhe had pointed them out by an exprefs devife.

Fhe decree affirmed.





