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JONES,
againf? _ -
‘WILLIAMS & TOMLINSON.

HE appellees filed their bill in the High. Court of
_Chancery againft John J. Jacobs and wife, praying for
1t conveyance of a tract of land to which they weic entitled in
tight of a fettlement, made bfore the year 975, and which
had been granted to the faid Jacobs and wife, by patent dated -
in 1784, in virtue of a furvey made upon a milicary Warrant by
David Rodgers under whom Jacobs an! wife claimed. This
warrant was located in 1975, and the furvey was returned in
1546; long fubfequent to the fettlement of the plaintiff's 2s af-
ferted in their bill. ‘Tomlinfon’s right of fcttlement having
been 2ffirmed by the commiffioners in the year 3780, Willi-
ams alone entered a caveat againft the emanation of a grant .
to Rodgers, but by an accident attending the tranfmijffion of
fubpaenas for his witnefles, the caveat was difmiffed.
Jacobs.and wife by their anfwer infift, that Rodgers had 2
right of fettlement prior to that of the plaintiit’s, and amonglt
other things difclofed, that théy had fold to”the dppellant. Jones.
Depofitions were taken, which prové thé prior fertlement of
the plaintifts, After this, a new bill was filed by the plaintiffs,
making Jones a party defendant, who appeared and put in an
anfwer, in which amongft other things, he aflerts a right in
Rodgers hy fertiement,: PFiGE to that of the plaintifs. No re-
lication was put in to this an{wer, but the caufe coming on te
e hedrd upon the bill, anfwers, exhibits and examinations of
witneffes, the coyrtdecreed in favor of the plaintiffs, from which
.dscree the defendant Jones appealed.
. Manrsnaty for the appellant, This caufe, as to the appel-
fant, is to be confidered as having comé on, upon bill and an~
fwer: for the depofitions having been all taken, before he was.
# party to the fuit, 2nd an entirely new claim being made, and
fiéw matter brought before the court, the evidence could not
with any propriety bc ufed againft him. ~ It would be moft un-
reafonable,- if claims not put in iffue by the former bill, could
he fupported by the evidence taken on that bill. In 1 Harr.
Ch. Prac. 108. It is laid down, that at any time before hear-
ing, upon caufz thewn, the plaintiff may obtain an order to add
pasiies to his bill, but in this cafe, the caufe is to be héard 2°
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to fuch new defendant, upon bill and anfwer.” In the fing
book p. 150, it is zilo faid, that when a fupplemental bill is fil.
ed, after publicatior, the court never gives leave to examing
that, which was in iffue in the former caufe, and it is irregu.
lar to examine witaefies, to a matter, that was in ifiue, and
not proved in the criginal caufe, and fuch proof, is not to be,
read. So, if there be no proof of the new matier in the fuppli.
mental bill, it mutt be difinifed, unlefs fuch matter be admiited
by the defendants anfwer. )

If then, the caufe is to be heard dn the bill and anfwer, thg
fate of the cafc will be fimply this. ‘The anfwer, poiitively
denics the plaintif®s title; flates a completely equitable right is
the defendant; under a prior fettlement by Rodgers, and that,
" ¢onverted into a legal title, by being carriad into grant.

THE PRESIDENT delivered the opinian of the court,

_ The depofitions are clearly inadmiiffible. The firft anfivesr -
is filed in 178, difclofing the fale to Jones, byt at what time,
does not appear. Xf it had beeiy, pendente lite, the depofitions
might perhaps have been read:  The bill againft Jones, is nejo
ther fupplemental nor amended, for it contains new matter e
tirely, without noticiag the former bill. The caufe muft there.
fore be heard upen the hill, anfwer and exhibits. - .

It appears; that under the ack of Aflembly pafled in 177,

Rodgers was entituled to a2 grant on a military fu,r.v{ey.;~
returned in 1776. This however was fubject to a caveat
upon the trial of whichy the merits might have been heard, ang
decided, : s

- A civeat was entered by Williams, and in confequence of anace
cident was difmiffed; we fhall therefore confider the cafe, as the
" General Court would have done, on 3 hearing of the caveat,

As to 2 right by fettlement, Rodgers appears to have had the
beft; but no right whatever, could be acquired in thiz way, ig
laiids formerly beloniing to’tke crown, until the a@ pafled iy
May 1779~—before that time, thofe lands might have beeneny
tered, and patented by any perfon, notwithftanding prior fette..
ments by others: and even this a&, which. confiders fettlers a5
eutitled to fome compenfation for the rifk they bad run, allowe
them onlya preference to fuch fettlements inlands, asatthat timg
. werewaftels anappropriated. Astopriority of {cttlement, itmighg
#ill remain a queftion between perfons, both of whom claimugder
the fame fort of title; but the law of 1779, docs not fet up
rights of this fort, fodstodefeat tholc legally acquired under war.
rants; it applics ta controverfics bstvreen mere fettlers.

. - The
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The land in queftion theréfore, was not waffe and unapp:on
priated in 1779, nor fubjet to the claim of a fettler, howevet
Jjult it might be, becaufe Rodgers was then entitled to a patent
for it. . .

Decree reverfed with cofts and bill difmiflfed, each party pay-
ing his own cofts in the High Court of Chancery. *

L - e

BYR D againf CO € KE.

HIS vas an aQion of debt brought by the appeliee againft
the appellant as high fheriff, for levying an execution
on the property of the plaintiff’s tenant, without paying him
an years rent; due at the time. The declaration ¢ demands
¢« [ 80, which the deféndant owes and detains; for that the
" defendant refufed to pzy the pleintiff the faid fum of £ 8o,
¢¢ though he the defendant, as fheriff, levied an execution on
¢ the property of J. Stith, which property was on the plaintiff s
t premifes, rented tothe faid Stith, for the faid £ 80 a year,
¢« and notwithftanding, the faid Stith Was in arrear to the
¢ plaintiff, forthe laft years rent; to wit, for 1780 and although
t¢ the defendant was applied to for the faid £ 8o, comtrary to
¢ the form and effet of the a& of Aflembly &c. and the defen~
¢ dant ftill refufes to pay the faid £ 8o tho’ often required &,
« to the plaintiffs damage £ 150” &c.—Plea non affumpfit—vers
di&t and judgment for the plaintiff for £ 83: 13: 4 damage.—
This judgmenty being affirmed in the Diftri& Court, an appeal
was prayzd to this court.
The attorney general for the appellant. '
This record though fmall, isas full of error as it can well
be.—The writ is iin cale«the declaration.in debt—the iflue i§
non affumpfit, and verdi&k and judgment is entered for theplains
1iff, though the jury have not found that the defendant did a ffame.
The declaration being in debt, makes an incurable error irr.
the proceedings, at the very threfhold. Debt will not liein =
cale of this forz, where no contralt exifts, unlefs it were given
" by ftatute. It is brought too, againft the fheriff for an act of
sommiffion, for which, even an aflion on the cafe would not
lie. "Butifthe a&ion were proper, ftill the iflue is immaterizl,
for tho® the defendart did not, aflums, yet he might be liable to
the recovery of the plainuff, '

Wicksam





