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DISTRICT OF VIRGINIA, To wir:

BE I'l' REMEMBERED, That on the fifth day of April, in the thirty-third year of
the Independence of the United States of America, WiLL1aM W.HENING and WILLIAM
Munrorp, of the said district, have deposited in this office the title of a book, the right
whereof they claim as authors, in the words following, to wit :

“ Reports of Cases argued and determined in the Supreme Court of Appeals of Virginia :
“ with Select Cases, relating chiefly to Points of Practice, decided by the Superior Court of
¢ Chancery for the Richmond District. The second edition, revised and corrected by the
¢ authors. Volume I. By William W. Hening and William Munford.”

IN CONFORMITY to the act of the Congress of the United States, entituled, * An act for
“ the encouragement of learning, by securing the copies of maps, charts, and books, to the
¢¢ authors and proprietors of such copies, during the times therein mentioned ; and also to
an act, entituled, *° An act, supplementary to an act, entituled, an act for the encouragement
¢ of learning, by securing the copies of maps, charts and books, to the authors and proprie-
# tors of such copies, during the times therein mentioned, and extending the benefits thereof
“ to the arts of designing, engraving and etching historical, and other prints.”

WILLIAM MARSHALL,
{L.8) Clerk of the Distriet of Virginia.
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juse, 1807.
(e
Wednesday, *Hook against Ross.
Sune 10.

On a b}“ in  ON an appeal from a decree of the Superior Court of
:g:;:gc per. Chancery for the Richmond District, pronounced by the
formance of late Judge of that Court.

an agree-

TSS:;E Oﬁleht This was a cause of much expectation, and of conside-
pot, in oy rable importance as it respected the sum in controversy ;
thereof, to but the points of law presented to the consideration of the
decreea sum Court were confined within very narrow limits indeed.
::‘lz?r]gl;ley gﬁ; The principal point on which the case turned, and that
may condi- on which the Court seems to have decided, was, whether
tionally ; giv- such contumacy in the defendant as would authorise a
Pk d;;‘f ‘lllel; Court of Equity to presume against him as a spoliator,(1)
election, ei- Would also warranta decree for a sum of money, when the
ther to pay bill was brought for the specific execution of an agreement.
the money, Another point was, whether an attachment, and, after-
%‘:e“’ggi’g“ wards, a writ of sequestration were regularly awarded in
ment specifi- this case.

cally.

In such case, - LD case was this : Ross filed a bill against Hook in the
if the defen. High Court of Chancery, about the year 1793, for the
dant be guil- .purpose of obtaining a settlement of the affairs of a mer-
ty of contu- cantile connexion which they had formed in 1771 ; and ob-
’é‘gﬁi’t’a“ggﬁ tained an order for an account. On the 30th of March,
the want of 1795, an agreement, sometimes called a compromise, was
evidence made between them ; and on the succeeding day, Ross, in
whick he iz what is styled a missive, which was meditated in the com-
f}’o‘:’;‘f o ‘fl‘;t promise, proposed a change in the compromise itself; and
able to direct 0ok assented to the missive.

the specific  The terms of this compromise not having been executed
ge:‘f‘r’;’g?‘:l’:: by Hook, Russ, in the year 1799, brought the present suit
ney may, in 0 the High Court of Chancery. The bill stated the part-
like manner, nership to have existed between them in the year 177-, in
be decreed which Ross had an interest of three-fourths and Hook of
;(:;;;};ef c};‘;nr: one-fourth; and that the business was to be conducted by
pelling the ook that Ross sued Hook for an account, (referring to
production  the suit first mentioned,) and, an order having been made

of such evi- ¢4 that effect, an agreement was entered into, constituting

dence. all Hook’s property partnership stock, and giving to Ross
A writ of se- . -

questration

a t -

;::.?20 b;egilsl, (1) In odium spoliatoris omnia presumuntur.

sued on a
sheriff’s return of ¢ non est intentus” upon an attachment for contempt.
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two-thirds and.to Hooi one-third; that Hook would not juxe, 1807.
render the account, and in other respects. * specially per- ‘o~~~

“ form his said agreement.” The proceedings in the
former suit and the agreement were said to be annexed ;
*and the prayer of the bill was, that Hook * might be com-
¢ pelled specially” to perform the said agreement, to exe-
cute the necessary “ conveyances, and to pay to Koss what
“ might be due to him,” &ec.

An attachment for not answering having been served
upon Hook, in Murch, 1800, the usual general order for
taking the bill for confessed nisi was entered ; a copy of
which was delivered to ook on the 6th of May following.

In August, 1800, Hoot answered, and admitted, that on
the 30th of March, 1795, he entered into the said agree-
ment or compromise, which was intended absolutely to
settle and put an end to the former suit, and include all
their disputes ; though it was a harsh compromise to him,
and assented to while he was in difficulty ; considering
which, he, for some time, believed that #oss would not
insist upon the execution of it to the extreme. After the
compromise, he expected the suit had been dismissed.

ook further answering, admitted that the copartnery
began in 1771, but said it was to continue for seven years
only ; that, during that period, the trade was a losing one ;
goods being retailed on credit as low as 65 and 75 per cent.
advance on sterling cost, and tobacco producing loss in its
sales in 1771, 1772, and 1773; in 1774 the revolution was
commencing, and in 1775 imports and exports were stop-
ped ; and, before any considerable collections could be
made, depreciation of paper money took place ; that Hook
put his all into Ross’s hands at the commencement of the
copartnery, being about 1,300/ sterling, and Ross received
many of the debts, but Hood, until after 1775 and 1776,
had but little of the partnership money; that the money
realized by Hook was at a great loss ; that Hook’s present
property had been acquired by his efforts since the part-
nership ceased ; that the goods were imported through
Ross’s partners and correspondents, and perhaps at prices
improperly advanced ; and that Hoo% had made great pay-
ments to £oss.

On the 22d day of September, 1800, the accounts were
referred to a commissioner ; but on the 3d of October, 1800,
on Koss’s motion, that order was set aside, and the com-
missioner was directed to state an account of payments
since the 30th of March, 1795 : and of the lands, slaves,
goods and credits of Hoo on that day :—To estimate the
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value of those lands, slaves and goods, and to report the
rents and profits.

*On the 10th of March, 1801, the commissioner report-
ed, and stated his appointments for a meeting as follows:
5th November, 1800 ;——Ross attended, not Hook. 22d
December, Ross filed an account of payments by Hook ;—
Hook attended, and business was adjourned from day to
day, that Hook might propose a compromise. Hook said
that he could not render the accounts required by the de-
cree of October 3, 1800. The commissioner then prepared
a statement, shewing how Hooé was to perform the decree,
and appointed the 20th of February, 1801, for a meeting.—
Koss appeared with every paper:  Hook did not.

On the 11th of March, 1801, an attachment was awarded
against Hook, for refusing to attend the commissioner ;
upon which the return made by the sheriff was, * not found
¢ within my bailiwick.”

On the 26th of Aluy, 1801, a sequestration was awarded
against Hook, to enforce his attendance betore the com-
missioner.

This severe process was cxecuted in the most minute
manner ; an inventory was returned of Hook’s estate, and
he was deprived of the whole. The sequestrators, in their
report, sct forth the immense injury to which Hook was
subjected by the operation of this process.

On the 7th of October, 1801, the Court ordered the
lands to be rented out, and the other estate to be sold ; and
allowed the sequestrators five dollars per day. A report of
the sales made by them was returned to Court.

On the petition of Hook for a supersedeas to the seques-
tration, and offering other security, (which consisted of a
deed of trust for the whole of his property,) the superse-
deas was awarded, and the sequestrators were to obtain
three dollars per day for their trouble.  Thesales had com-
menced when the supersedeus reached a part of the seques-
trators. The remaining property was relieved.

On the 20th of November, 1801, the commissioner of the
Court (Mr. IVm. Hay) reported, that in obedience to the
order of the 3d of October, 1860, he, on the 23d of October,
1801, gave Hsok notice to attend at his office on the said
20th of November, 1801, with the books, &c. from 1771 to
the 30th of March, 1795 ; that the parties attended, but
Hook would not produce them ; and the commissioner sug-
gested that the order for referring the accounts made in the
old suit should be resumed and acted upon :—he proceeded
accordingly, and entered into a lengthy and able detail to
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justify his proceedings. He then took the *¥depositions of juxz, 1807.

two witnesses to shew the statement of accounts from the
books ot Ross and Hook ;—he proceeded to report as to
the compromise of the 30th of March, 1795, and endea-
voured to shew, from the conduct of Hvo#, that it ought
not to form the basis of the account: he then proposed a
certain mode of adjustment to the parties ; which was,
that the sequestrated property should be included in a
deed of trust tosecure Ross, except some particulars which
were noted ; and Hook assented to it, unless disapproved
by his counsel. The commissioner now professed to state
the accounts as they stood before the compromise, to in-
troduce the payments made by Hook, and the credits due
to him under the memorandum referred to in the compro-
mise. The grounds of this statement are the books and
the testimony of witnesses ; and the copartnery is extend-
ed, beyond the date of the compromise, (the 30th of March,
1795,) to the 25th of December, 1795.

At the same term that this account was returned into
Court, Ross pressed the consideration of it : Hock’s counsel
opposed it as being contrary to the practice of the Court,
and because it was impossible for them, in the short period
allowed, to possess themselves of the necessary informa-
tion, to do justice to their client.

On the 2d of March, 1802, Hook’s counsel filed excep-
tions to the report of the commissioner, to which Ross re-
plied. Among the items excepted to was an allowance to
Sohn F. Price, the agent of Ross, in discovering to the se-
questrators the property of Hook.

On the 24th of March, 1803, the decree of the Chancel-
lor was rendered. It overruled the exceptions of Hook's
counsel and decreed against him 16,347/, 4s. 7d. 1-2, with
interest on 12,229/ 12s. 2d. 3-4, from the first of Fanuary,
1802 ; and allowed the sequestrators five dollars a day.

From this decree Hook took an appeal to the Supreme
Court of Appeals.

Several papers which were before the Master Commis-
sioner were deposited by him with the Clerk of the Supe-
rior Court of Chancery after the decree was pronounced.
These, on the motion of Hook, were certified to the Court
of Appeals to avail only what that Court should suffer them
to avall. Among these papers were many filed by Ross;
but such, as were important to the cause, and desired by
Hook, to be filed with the record, were specially noted.
They are the following : 1. A letter from Hook to Ross, of
September, 1795, complaining of the hardship of *the com-
promise,—2. Hook’s answer, filed in order to be relieved
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yowe, 1807. from the attachment.—3. An agreement, sometimes called
‘s @ missive, between Hook and Ross, dated March 31, 1795,
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and the memorandum thereto annexed.—4. A deposition,
and Hook’s answer shewing why the books could not be pro-
cured.—5. Hook’s petition to the Chancellor requesting
him to inspect the answer, which could not be filed under
the then circumstances ; Ross’s reply; and Hook’s reply to
him.—6. The compromise, or compound, between Ross and
Hook, of March 30, 1795.

This cause was very elaborately and very ably argued by
the Attorney General, Raridolph and Wickham for the appel-
lant, and by Warden and Call for the appellee. Most of the
argument, however, having relation to the proceedings in
the cause in the Superior Court of Chaucery, and the re-
port of the Master Commissioner, which was no further
sanctioned by the Court of Appeals than as the sum report-
ed by him was to stand as a security for the appellant’s
compliance with the specific agreement, of the 30th of
March, 1795, and with the modification of that agrecment
expressed in the missive of the next day, it willbe unneces-
sary to notice many of the points made by counsel in the
course of their argument.

On the part of the appellant it was contended that the
compromise was the true basis of settlement ; that the affairs
of Hook and Ross being various and complicated, it was
important to both to end the controversy, which might have
grown out of the suit of 1793. This furnished a sufficient
motive to Ross, to enter into the compromise of 1795, which
being executed with all the solemnities of law, and found-
ed on a valuable consideration, completely put an end to all
preexisting controversies and essentially changed the rela-
tions of the parties. Yet the commissioner had reported,
and the Chancellor decreed, as if no compromise existed.
That, on general principles, the decree could not be sup-
ported. The bill having been brought for a specific per-
formance, that alone ought to have been decreed. That,
even if Hook were in contempt, still it would neither justify
the proceedings against him, nor would it warrant the de-
cree of the Court, for a sum of money grounded on a report
which professed to open the old accounts, as if they had not
been closed by the compromise. All that could have been
done was to presume against him as to those subjects which
were embraced by *that agreement, or to commit him to
prison for the contempt. But it was denied that ook was
guilty of any contempt: for he only refused to produce
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books and papers which the commissioners had no right to
call for. It was said that an unusual degree of precipitancy
had marked the progress of this cause in the Superior Court
of Chancery, which notonly put it out of the power of Hook
to obey the process of the Court, but deprived him of an
opportunity of canvassing the report of the commissioner,
which was eminently erroneous, principally, because it
proceeded on the basis of the old suit of 1793, although
that suit eught to have been considered as at an end ; it
entered into inquiries foreign to the compromise ; it con-
tinued the copartnery from March to December, 1795,
when, in truth, it was considered in the compromise and
missive united as having terminated in March ; it blended
together the rights under the original copartnery, and those
under the compromise, as if they had been the same; it
abandoned the idea of a specific execution a¢ one moment,
at another resumed it, and at length included the property
of Hook, acquired independently of the copartnery, in the
fate of the affairs of the copartnery ; it violated the princi-
ples which have been established by this Court concerning
paper money, debts, and credits; and its items were in
very many instances plainly erroneous. For these reasons
it was contended that the report ought to be remitted to the
Chancery for reformation.

With respect to the writ of sequestration, it was a pro-
cess seldom resorted to in this country, and in the applica-
tion of it we must be guided entirely by the practice of the
Courts in England possessing Chancery jurisdiction. There
being no statutory provision on the subject in Virginia,
and the consequences of the writ being more calamitous
than any other known in the law, every precaution used in
England to guard against the oppression of the subject
ought to be strictly observed in this country to prevent the
oppression of the citizen. By comparing the preliminary
steps taken in this case with the practice in England it will
be found that there has been avery essential departure from
the process used in the Courts of that country previous to
awarding the writ of sequestration. Not only has some
of the intermediate process been entirely omitted, but the
writ itself was grounded on the return of the Skeriff” ¢ not
“ found,” when it could alone have been authorised by the
return of the Sergeant at arms of the Court of Chancery.
The reason why the return *of the Sergeant at arms is neces-
sary must be obvious. He is an officer of this Court re-
cognized by law,(a) and may execute its process in any part
of the Commonwealth ; the Skeriff in this State, as in En-
&Lland, 1s confined in the execution of his precess to the
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limits of his own county. It might often happen thata
party would be absent from his county.on imdispensable
business when a process was directed to the Sherif of that
county. If then the return of the Skeriff ** not found,”
should be sufficient to ground this process, a man might be
liable to all the consequences of a contempt, without even
knowing that he had been called on to perform an order of
the Court. But the Sergeant at arms, not being confined
to any particular county in the State, may pursue those
against whom he has process into any part of the Common-
wealth, if they should notbe found in their own proper
county : and the Court will never proceed to a writ of se-
questration till it is justified by a return of its own gfficer.
Such being the caution observed in England in favour of
the liberty of the subject, what good reason can be given, why
we should dispense with it in this country, especially when
there is no statute authorising our Courts to narrow its limits?
Even if Hoot had been guilty of a contempt, still, after
presenting his petition to the Chancellor, and obtaining a
supersedeas to the writ of sequestration, it might have
been supposed that his contempt was cleared, and that he
stood before the Court as any other person.  There exist-
ed then no right to go back to his former conduct : much
less right was there to presume against him a sum of money,
when all that could have been presumed was that he had
lands, slaves, and personal estate.  As to the claim for an
extra allowance to ¥ohn F. Price, the agent of Ross before
the sequestrators, it was inadmissible, because the seques-
tration itself was irregularly issued.

It was also argued that the attachment issued irregularly
in this case, because it was absolute in the first instance,
and was moreover grounded merely on the report of the
commissioner ; whereas, to authorise an attachment, a rule
nisi ought to have preceded it, and it must appear that
some process ot specific order of the Court, which had
been served upon the party, had been disobeyed. On this
point and the doctrine of sequestrations, the counsel for
the appellants cited, 1 Harr. Ch. Prac. 242. 245, 246. 250.
254. 256, 257. 259. 322, 323. 2 Comyn’s Dig. 36. 6 Bac.
Abr. Gwil. edit. 136. Gilb. Ch. 17. 2 Solicit. Guide, 519.

#QOn the part of the appellee it was insisted, that the con-
duct of Hosk, in contemning the process of the Court and
defying its justice, imposed on the Judge and the com-
missioner, the necessity of resorting to the measures which
had been pursued ; that it was impossible for Koss to as-
certain the situation of the property embraced by the com-
promise, or the mutations which it had undergone since
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the date of that instrument, unless a discovery could be
had from Hook,; that Hook having refused to make any
disclosure, or to turnish the necessary books and papers,
the Chanceilor was warranted in directing the commis-
sioner to presume against him as a spoliator, and to make
the best report he could from the documents which could
be procured ; that the commissioner was justified in call-
ing for the books of Hook and Ross, because all the pro-
perty was constituted partnership effects, by the compro-
mise, and without an examination of the books it was im-
possible to tell what debts were due to the firm; conse-
quently the account could not be taken withoutthem. Un-
der the circumstances of this case the commissioner was
compelled to resort to that evidence which was in his pow-
er. Ross had it in his power to prove the original partner-
ship and stock in trade ; and a report was made up, (ground-
ed on those data,) allowing a very moderate profit upon
the capital employed, which produced a larger sum than
that decreed by the Chancelior.

Although a Court of Chancery may commit to prison
for a contempt, in suppressing documents, yet there is no
necessity for doing so. A shorter course may be pursued.
The Court may presume against the party immediately,
and he may avoid the presumption by complying with the
mandates of the Court. Every thing may be presumed
in odium spoliatoris :(a) and, where the party is in posses-
sion of documents, and suppresses them, the Court may
presume at once.(5) :

The decree of the Chancellor was right in directing a
sum of money to be paid instead of a specific execution
of the compromise. That Hook was originally indebted to
Ross, was clearly proved; and it was only necessary to
allow the latter a reasonable profit on his stock, and com-
pensation for his trouble, to ascertain the amount of that
debt. Though the compromise wouid have been advan-
tageous to Koss, yet, as Hook refused to give any informa-
tion concerning the property, it was impossible to take any
account of it ; and itis now too late for him to avail him-
self of his own act or to claim the benefit of the compro-
mise. *If the cause were sent back, there would be no
chance for justice ; because the whole process of the Court
had before been tried without effect. But, if the Court
should not be inclined to adopt the report of the commis-
sioner, founded on the data already mentioned, it would
be proper to adopt the second report, grounded on the re-
port of the sequestrators and such other evidence as could
be collected, with respect to the value of the property in-
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cluded in the deed of compromise, and to decree the pay-
ment of monéy. The property having been restored to
Hook after the discharge of the sequestration, the presump-
tion is, that part of it has either been consumed or sold by
him. If the decree should be for a specific performance,
it would produce endless litigation : for, Hook having con-
veyed away the property, the purchasers might contend
that it was not liable in their hands, in consequence of the
want of either actual or implied notice.

With respect to the process, it was argued that the
attachment issued regularly, and was a proper foundation
for a writ of sequestration, There is a known difference
between process of contempt issuing after and before ap-
pearance. If the party have not appeared, he is considered
not rectius in curia; but, after appearance, he is supposed
to be conusant of all the proceedings in the cause. A rule
will be granted to shew cause in the one case, and not in
the other. The rules of proceeding in a Court of Chan-
cery were adopted from the canon and civil law, with a
mere variation in the names of the process. If the party
once appear, none of the previous process is necessary.
All that is required is, that the party shall have notice of
the order.(a@) It is believed that the rule to shew cause
never issues in England, if the contempt appear upon the
record.(¥) The report of the commissioner is conclusive
as the ground of an attachment.(c) Hook ought to have
shewn why the order ought not to have been complied
with ; because it is settled that, unless exceptions be par-
ticularly pointed out, the report of the commissioner will
stand confirmed of course.(d) The sequestration issued
properly.(¢) The return of the Sheriff, who is the only
officer known in our laws, to execute process, is equal to
that of a Sergeant atarms. This is a mere fanciful officer;
and his services would have been dispensed with in En-
gland, had not the Court, on his complaining of the innova-
tion which deprived him of his fees, agreed to continue
*the old process, for his benefit alone.( f) The books of
practice in England prove that, on areturn of non est in-
ventus on an attachment, asequestration issues.(g¢) The
difference between process before and after appearance or
judgment is laid down in 5 Bac. dbr. 239. Cro. Fa. 577.
5 Com. Dig. 632. Barnes’s Notes, 322. Solicit. Guide, 486.
There was no necessity for a specific order for Hook to
produce the books ; because it is the constant order of the
Court that the commissioner has a right to require what-
ever is necessary to enable him to take the account. As
to the precipitancy which had been complained of, it wonld
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be seen that the cause had been depending more than three
years ; and as Hook had, in no stage of the business, ex-
cept when he was under the operation of process of con-
tempt, come forward to shew cause against any of the or-
ders taken in the cause, the presumption is, that he thought
them right, as they in truth were, and according to the set-
tled practice of the Court.

With respect to the claim for compensation to ¥ohn F.
Price, it was contended by the counsel of Ross that it was
Jjust and proper. All that the sequestrators could do was
to ascertain, from the records, and from other information,
that Hook possessed certain property. But the property
could neither be identified sufficiently, nor could it be col-
lected without the aid of some person, who had some
knowledge of its situation. The services of Fohn F.
Price were, therefore, necessary to enable the sequestra-
tors to perform their duty, and the sum allowed very rea-
sonable.

Thursday, Fune25. The Judges delivered their opinions.

Judge Tucker. I shall at present only notice that
part of the decree which relates to the order of sequestra-
tion and the expenses attending it, which Hook was direct-
ed to pay ; and which, if the order of sequestration was
regular, he was bound to pay.

That Hook was in contempt for not obeying the order of
October, 1800, I think unquestionable from the particulars
noticed in the commissioner’s report: I therefore hold
the order for the attachment for such contempt to have
been perfectly regular, that being the first process of con-
tempt ; (2 Sol Guide, 511.) and generally obtained of
course, on affidavit, ([bid. 512.) and the Sheriff is the pro-
per officer to execute it. (fbid. 515.) And if he returns a
*non est inventus, thereon, an attachment with proclama-
tions issues. (Gilb. Ch. 35.) Upon this process two returns
may be made ; either a non est inventus, upon which an
attachment with proclamations issues of course, or a cepi
eorpus : if he returns the latter, the next step is a habeas
eorpus to bring up the body; for the Sheriff cannot carry
him out of his county. (Gifb. Ch. 70.) And, if, upon an
attachment for not performing a decree, the Sheriff re-
turns cepi corpus, and lets the party to bail, (which he
should 7ot do, where the writ is marked for the execution
of adecree,) there a sequestration is granted immediately.
(Ibid. 191.) So, if he be brought up by Aabeas corpus,
and will not perform the decree, but obstinately lies in
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prison. (lbid. 191, 192. Ross v. Colvile, 3 Call, 382.) If
upon an attachment with proclamation, the Sheriff return
non est inventus, a commission of rebellion issues; and,
if upon that, a non est inventus be returned, the Sergeant
at arms, who is the immediate officer of the Court, is sent
to seck him. (Gi/b. Ch. 35.) And this officer our law ex-
pressly authorises the Court to appoint. (L. V. 1794, c. 64.
8. 10.) And he may execute the order of the Court in
any part of the State, where the party may be found, which
the Sherifl could not; and he might also, as I conceive,
bring up the body of the party in contempt, without com-
mitting him to the jail of the County, and waiting for a fAa-
beas corpus, as the Sheriff must.  After all this process, if
a mon est inventus be returned, a sequestration issues.
(Gilb. Ch. 35, 36.) All this is analogous to the process to
compel an appearance as detailed and explained. (Gilb. Ch.
18. 77.) And when once a defendant is in contempt, he
must clear it before he can be heard. ([bid. 34. 216.)

According to these authorities, (there being no express
direction in our laws upon the subject,) the order of se-
questration was-premature and irregular. And had Hook
appealed from it he might have reversed it. But, instead
of appealing, he made a voluntary offer to execute the deed
of trust for performing the decree, upon which the seques- .
tration was superseded. But his subsequent conduct was
equally contumacious as it had been before ; and therefore
he is rot entitled to the favour of the Court. But the se-
questration being irregular, he ought to be relieved from
paying all the expenses of it, and from paying those of
Fohn F. Price, the plaintiff’s agent: but the regular ex-
penses of the sequestration ought to be borne between the
parties, for the reasons stated in the decree, in which [
concur with the Court.

*Judge Lyoxs was of opinion that the sequestration was
improperly awarded.

Judges FrexminG and RoaxE did not express their sen-
timents upon that point, except so far as they concurred
m the following opinion, which was entered as the decree
of the Court.

¢« This day came the parties by their counsel, and the
“ Court, having maturely considered the transcript of the
“ record of the decree aforesaid, and the arguments of
% counsel, is of opinion that the said decree is erroneous
“ in this, that it doth not direct a specific performance of’
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“ the contract of compromise concluded between the par- jyuwe, 1807.
“ ties on the thirtieth and thirty-first days of March, 1795, \wr~~w¢
 so far as it was in the power of the Court to decree the  Hoock
¢ same—THEREFORE, IT 1S DECREED AND ORDERED, v.
“* that the said decree BE REVERSED AND ANNULLED, €X- ___f_“’
“ cept so far as it may be affirmed by the decree of this

¢ Court hereafter pronounced ; and that the appellee pay

“ to the appellant his costs by him expended in the pro-

“ secution of his app:cl aforesaid here. And the Court

“mnot approving of the special order of sequestration

‘“ made by the Court in this cause, upon the return of ¢ nof

“ “found’ made on the attachment theretofore issued against

‘“ the appellant, ¥okn Hook, for his contempt in refusing

¢ to attend the commissioner, pursuant to a former order

¢ of that Court, which, according to the established course

 of proceeding in Courts of Equity, was wholly irregular ;

“ nor approving of so much of the said decree as directs

“ the appellant to pay all the expenses incurred in the ex-

“ ecution of that irregular proceeding, including the com-

“¢ pensation due to Fohn Fleming Price, (who_appears to

¢ this Court to have been the special agent of the appel-

“ lee, David Ross,) for the services rendered by him on

¢ the same occasion; doth, for these reasons, so FAR RE-

¢ VERSE AND ANNUL THE SAID DECREE; yet comsidering

“ that the said Yohn Hook might, if so disposed, have

¢ appealed from the said order of sequestration, and that

¢ both his former and subsequent contumacy, and con-

*“ cealment of the information which he was bound to

*“ have given, do not entitle him to the favour of a Court

“ of Equity, and also considering the deed of trust volun-

“ tarily tendered to the Court, and executed by him, to

“ obtain a removal of the said order of sequestration, as

¢ furnishing at this time the most effectual means of en-

“ forcing *his compliance with the decree which thisCourt % 392
¢ is about to make, 1T IS THEREFORE DECREED AND OR-

“ DERED by the Court, that all the expenses which were

¢ incurred in the execution of the said order of seques-

4 tration (except the allowance made to the said foin ‘
¢ Fleming Price for his services) be paid, the one half by

¢ the said Yohn Hook, and the other half by the said David

¢ Ross ; and that the said David Ross do moreover pay the

¢ expenses of the said Yohn Fleming Price his agent. And

“ this Court proceeding to pronounce such further decree

¢ as the said Superior Court of Chancery should have pro-

“ nounced, IT Is FURTHER DECREED AND ORDERED that,

‘ unless the appellant Fohn Hook do and shall, on or be-

“ fore a certain day to be appointed by the Superior Court

-
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“ render upon oath, or other satisfactory evidence, to the
“ said Superior Court of Chancery, or the commissioner
¢ thereof, if directed to do so by that Court, a fair schedule
“ of every species of property in lands, monies, slaves,
“ goods, debts, and chattels of every kind whatsoever,
* which he had in possession, or any other person for his
“ use, or to which he was entitled by any bargain, contract,
¢ claim or demand whatsoever, either in law or equity, on
“ the thirtieth day of March, 1795, with the exceptions,
“ and those only, particularly mentioned and enumerated
¢ in the indenture of compromise made and concluded
¢ between the parties on that day, and do also make out
¢ and render, upon oath, or other satisfactory evidence as
“ aforesaid, a fair, just, and true inventory of the new
 goods on hand and in the possession of the said Fohn

¢ Hook, or any other person for his use, on the thirty-first

“ day of March, 1795, and debit himself therewith in' ac-
“ count with Ross and Hook at the first cost and charges ;
“and a like inventory of the remains of the old goods,
* then also on hand, as aforesaid, and debit himself there-
“ with as he shall in his conscience judge them to have
““ been worth, according to their quality ; and a like in-
‘ ventory of all the rye then on hand, as aforesaid, and
“ debit himself therewith at the rate of two shillings and
“ nine pence per bushel, according to the true intent and
“ meaning of a supplementary agreement between the
¢ parties, made and concluded the thirty-first day of
¢« March, 1795, aforesaid ; and do, moreover, make out
“ and render upon oath or other satisfactory evidence as
“ aforesaid, a just and true account of all his dealings and
 transactions, from the day and year last mentioned, to
¢ the twenty-fifth day of December, 1795, including *both
% days, so far as the same, according to the true intent
‘“and meaning of the said indenture of compromise, and
“ the supplementary agreement concluded between the
“ said parties on the thirtieth and thirty-first days of
“ March, 1795, respectively, were made for the benefit,
“ or on the joint account of the said Ross and Hook ; in-
“ cluding in such account a just and true roll or list of all
“ lands, tenements, slaves and their increase, with their
“ respective prices and cost, which he, the said Fokn Hook,
“ hath acquired or is entitled to, either in law or equity,
“ by virtue of any land-warrant or warrants acquired, or
by virtue of any bargain, contract or purchase whatso-
“ ever, made or concluded with any person or persons
“ whatsoever, at any time before the twenty-fifth day of
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“ December, 1795, or on that day ; together with a just juxe,1807.
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and true account of the rents, issues, profits, hire, or
anpual value of the labour of the slaves and lands, with
the increase of the slaves, if any, to the satisfaction of
the said Superior Court of Chancery, so as to enable the
said Superior Court of Chancery, or the commissioner
thereof, to make and state a fair and just account thereof,
and to direct and make a fair and equitable dividend of
the same between the parties, according to the true in-
tent of the compromise and agreement between the par-
ties before mentioned ;—so much of the decree of the
said Superior Court of Chancery, pronounced on the
twenty-fourth day of March, 1802, as declares the ba-
lance due from the said Fohn Hook to the said David
Ross to amount and be equal to sixteen thousand three
hundred and forty-seven pounds four shillings and seven
pence half-penny, with interest on the balance of the
principal money, (being twelve thousand two hundred
and twenty-nine pounds twelve shillings and two pence
three farthings,) from the first day of Fanuary, 1802,
until the said twenty-fourth day of March, 1802, with
the costs incurred by the plaintiff in prosecuting his
suit, exclusive of the expenses incurred in executing the
order of sequestration and of the compensation due the
said Fohn F. Price, the agent of the plaintiff as herein
before mentioned, BE AFFIRMED; and that Andrew
Donald, William Mitchell, of Liberty ; Thomas Lumpkin,
Samuel Hancock, and Foseph Dickinson, all of Bedford
County ; and Fames Penn, of Campbell County, or the
survivor or survivors of them, or a majority of such
survivors, or such other person or persons as the said
Superior Court of Chancery shall appoint for that pur-
pose, do thereafter proceed to make a fair *and equi-
table dividend and allotment between the parties, of all
and singular the lands, slaves, and their increase, and
other property comprised or intended to be comprised
in the indenture of compromise concluded between the
parties on the thirtieth day of March, 1795, with the
exceptions therein mentioned, and such as may be
contained or meant to be contained in the supplementary
agreement concluded alse between the parties on the
succeeding day, so far as the same have, or shall come
to thehands, possession, or knowledge of the said com-
missioners aforenamed, or such others as may be ap-
pointed by the said Superior Court of Chancery; and
that they do allot, assign, appoint, deliver, transfer and
convey to the said David Ross, his heirs, executors and

Nat?V

Hook
v.
Ross.

s e——

* 324



324

Supreme Court of Appeals.

june, 1807. ¢ administrators, two-third parts of all and singular the

Aut” e/

Hook
v.
Ross.

* 325

4
“
¢
(13
4
[13
(13
113
[13
113
¢
114
144
]
[13
[13
4
119

-~

-

-

-~

-

73
4
£
£¢

~

»
"
(19
L3
117
[13
3

~

-

-

(19
113
(19
[3
113
(11
[14
(13
(314
[13
(13

~

[13
119
[13
(14
113

said lands, tenements, slaves, and other property, ac-
cording to the quantity, quality, and value of the same,
as his share or dividend of the capital stock of the co-
partoership of Ross and: Hook, and allot the remaining
one-third part to the said $okn Hook, his heirs, execu-
tors and administrators ; debiting the said David Ross
with the lands, slaves, and other property in his dividend,
according to the true value thereof, as an offset or dis-
count against the said sum of sixteen thousand three
hundred and forty-seven pounds four shillings and seven
pence half-penny, with the interest thereon pronounced to
be due to the said David Ross, by the decree of the Su-
perior Court of Chancery aforesaid : and if, after such
dividend and offset made, any balance shall remain due
to the said David Ross from the said Fohn Hook, then
the person or persous, by whom such dividend and offset
shall be made, or any two or more of them, shall pro-
ceed to sell and convey so much of the lands, slaves, and
property allotted by them to the said Fohn Hook for his
dividend as aforesaid, or so much of the lands, slaves,
and personal estate comprised, meant, or intended to be
comprised in the indenture of trust made and concluded
between the said ¥ohn Fook, of thz one part, and the
said Andrew Donald, William BMitchell, of Liberty;
Thomas Lumpkin, Samuel Hancock, and Foseph Dickenson,
all of Bedford County; and Fames Penn, of Campbell
County, in such manner as the said Superior Court of
Chancery shall direct, as may be sufficient to discharge
the said balance, and that the same be paid to the said
Rogs in satisfaction of the said decree, and in full of the
demand stated in his bill: and, in case the lands, slaves,
*and property so to be sold to make up such balance,
shall prove insufficient to discharge the same as afore-
said, that then and in that case the said Fohn Hook do
pay the balance thereafter remaining to the said David
Ross ; and that the said Fohn Hook do moreover, at such
time or times, and in such manner as the said Superior
Court of Chancery shall direct, make and execute, or
cause to be made and executed, a good and sufficient
conveyance or conveyances in law and equity, according
to the nature of his estate and interest in the lands,
tenements, slaves, goods and chattels which shall and
may be appointed to the said David Ross for his dividend
and proportion of the same, with a special warranty for
the same, according to the tenor and effect of the said

¢ indenture of compromise ; and that the said David Ross,
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“ on his part, do execute and deliver to the said Fohn jowz, 1807.

* Hook such a guarantee as the said Superior Court of ‘v~

¢« Chancery shalldirect, for securing the said Moo against ~ Hook

¢ all debts contracted in Great Britain on behaif of the v
v 099,

¢ said Ress and ook, and also for any contract made by ___— _

the said fohn Hook for account of Ross and Hook, or by

¢ the said David Ross for the same account. And that so

*“ much of the residue of the said decree pronounced by

the said Superior Court of Chancery as is not contrary to

this decree, BE LIKEWISE AYFIRMED. But in case the

said Fohn Hook shall, upon oath or other satisfactory

evidence, render to the said Swuperior Court of Chan-

¢ cery, to the satisfaction of the said Court, a fair and

¢ just schedule, inventories and accounts, as herein before

* mentioned, so as to enable the said Superior Court of

« Chancery, or the commissioner thereof, to make and

¢ state a fair and just account between the parties, and to

¢ direct and make a fair and equitable division of the

“ capital or joint stock of the said Ross and Hook, and to

“ adjust and settle the accounts between them, finally,

¢ according to the true intent and meaning of the com-

¢ promise and supplementary agreement between the said

<« parties herein before mentioned, then and in that case,

“ so much of the decree of the said Superior Court of

¢ Chancery, pronounced on the twenty-fourth day of

« March, 1802, as declares the balance due from the said

‘¢ Sohn Hook to the said David Ross to amount and be

¢« equal to sixteen thousand three hundred and forty-seven

« pounds four shillings and seven pence half-penny, and as

« directs the payment of the same by the said Fohn Hook

to the said David Ross, with interest ¥on twelve thou- * 326

sand two hundred and twenty-nine pounds twelve shil-

¢ lings and two pence three farthings part thereof, or, in

¢ default of such payment by the said Fohn Hook, as di-

“ rects the sale of the lands, slaves, and other property

¢« comprised or intended to be comprised in the indenture

“ made the fourth day of December, 1804, between the

‘“ said Fohn Hook of the one part, and Andrew Donald

« and others of the other part, or so much thereof as may

“ be sufficient to satisfy that decree, by commissioners

¢ therein after named, in manner therein prescribed, and

« that.the money to be produced by such sale be paid to

« the said David Ross, in satisfaction of the said decree,

and of the demands in his bill, and the surplus of the

¢« proceeds of the sale, if any, be paid to the said Foin

“ Hook, and if the proceeds thereof, together with the
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sums secured by the bonds taken by the sequestrators for
property sold, or slaves hired out by them, under a prior
order of that Court, shall prove insufficient for the dis-
charge of the sums of money, interest, expenses and
costs therein directed, that, in that case, the said Fohn
“ Hook do pay the balance to the said David Ross; and
as appoints commissioners to execute that.decree, BE
REVERSED AND ANNULLED ; and that the commissioner
of the said Superior Court of Chancery, or such other
person as that Court shall appoint, do thereafter proceed
to state an account of all payments made by the said
Hookto the said Ross, since the thirtieth day of March,

(13

-
-

% 1795, and do moreover form a roll or list of the lands
“ and tenmements whereof the said Fohn Hook was seised

on that day, or which he hath acquired, or is entitled to,
either in law or equity, by virtueof any land-warrant or
land-warrants acquired, or any bargain, sale or contract
whatsoever, made or concluded by the said Fohn Hook,
with any person or persons whatsoever, at any time
before the 25th day of December, 1795, or on that day,
with the exceptions, and those only, mentioned in the
deed of compromise concluded between the parties on
the thirtieth day of March, 1795, together with an in-
ventory of the slaves and their increase, monies, goods,
debts, and chattels, constituting the capital or joint
stock of the said Koss and Hook on that day, according
to the true intent and meaning of the said compromise ;
with an estimate of the said lands and slaves, and an
account of the said goods, old and new, and rye then
on hand, according to the true intent and meaning of
the supplementary *agreement concluded between the
parties on the thirty-first day of March, 1795 ; and also
an account of the profits of that copartnership from the
said thirtieth day of March, 1795, to the twenty-fifth
day of December following, including both days ; ex-
cluding from that account any profit which the said $ohn
Hook may have made on the new or old goods, or rye on
“ hand, on the thirty-first day of March, 1795, which,
according to the terms of the supplementary agreement
of that day, became his private property, from the time
he may have taken an inventory thereof ; together with
an account of the rents, issues, hire, and profits of the
lands and slaves, either in the hands of the said ¥oin
Hook, or of the sequestrators appointed by a former or-
der of the said Superior Court of Chancery, with the
sums secured by the bonds taken by the sequestrators for
* the property sold, or the slaves hired out by them under

“
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“ that order ; and state a final account between the parties, juxe,1807.
“ crediting the said David Ross with two-third parts, and w~~

“the said fohn Hook with one-third part of the said
¢ capital or joint steck, and debiting each with whatseever
‘“he hath received or may receive, on adivision thereof,
¢ as hereafter directed, inlands, slaves, and other spec1ﬁc
propertv or in money or otherwise, on account of his
¢ proportion or shure thereof ; and that the said lands,
“ slaves and other specific property, and the debts due to
 or belonging to the said capital or joint stock, be divided
* and apportioned by commissioners to be appointéd by
“ the said Superior Court of Chancery, according to
* quality, quantity, and value, between the said parties ;
‘“ assigning to the said David Ross two-third parts, and to
“ the said Fohn Hook one-third part of the same, and,
‘ after such division and allotment made, that the sdid
“ Fohn Hook, upon receiving from the said David Ross
¢ such a guarantee as the said Superior Court of Chancery
¢ shall direct to be executed by him for securing tlie said
¢ Hook against all debts conmtracted in Great Britain, on
“ behalf of the said Ross and Hook, and from any contract
made by the said John Hook for account of Rass and

“ Hook, or by the said David Ross on the same dccount,
“do seal, execute and deliver, or cause to be executed
“ and delivered to the said David Ross, at such time or
“ times, and in such manner as the said Superior Court of
¢ Chancery shall direct, a good and sufficient conveydnce
“ or conveyances, assignment or assignments, in law and
equity, according to the nature and interest which the
said Fohn Hook hath *or may have in the lands, tene-
ments, slaves, goods, chattels, debts, with the bonds
or other securities for debts, which may be appointed
“ and allotted to the said David Ross for his dividend and
¢ proportions of the said capital or joint stock of Ross and
« Hook, with a full and special warranty for the same, and
“ do deliver peaceable possession of the same : and that
¢ the said David Ross be debited with the lands, slaves,
* and other specific property, so as aforesaid comprised in
 his share or dividend, and assigned, conveyed, trans-
¢ ferred and delivered to him, in pursuance of such divi-
“ sion, according to the true value thereof, in the estimate
* and account herein before directed to be made, as an
“ offset or discount against his proportion of the said
¢ capital or joint stock of Ross and Hook, and also with all
*“ payments made to him by the said Hool or on his behalf
‘ at any time, since the 30th day of March 1795. And
< if, after such dividend and offset, or discount made, any

. Hook

v.
Ross.

et

* 328



328

JuNE, 1807.
N "/

Hook
v.
Ross.

* 329

Supreme Court of Appeals.

¢ balance shall remain due to the said David Ross for his
‘“ share of the said capital or joint stock, or of the rents,
¢ issues, hire and profits of the lands and slaves, that the
“ same be paid to the said David Ross out of the monies
“ received by, or secured by the bonds taken by the seques-
¢ trators appointed by the said Superior Court of Chancery
¢ for property sold, or slaves hired out by them underan
“ order of the said Court, if sufficient for that purpose,
‘“ exclusive of the expenses and costs (except as herein
¢ before excepted) by the decree of the said Superior Court
“ of Chancery directed to be paid thereout ; but, if the
“ same shall prove insufficient for the discharge thereof,
‘¢ that, in that case, the said Fohn Hook do pay the balance
“ to the said David Ross ; and in case of failure or default
 on the part of the said Fohn Hook in making such pay-
* ment, then the commissioners who shall be appointed
“ by the said Superior Court of Chancery to carry this
* decree into effect, or such of them as the said Court
* shall direct, shall proceed to sell, in such manner as the
* Court shall direct,~and convey so much of the lands,
¢ slaves, and personal property which may be allotted to
¢ the said fohn Hook, tor his dividend as aforesaid, orso
“ much of the lands, slaves and personal estate comprised
‘“ or meant to be comprised in the indenture of trust exe-
“ cuted the fourth day of December, 1801, between the
“ said Fohn Hook of the one part, and Andrew Donald
 and others of the other part, as may be sufficient to dis-
¢ charge the said balance ; and that the same be paid to
¢ the said #David Ross, in full satisfaction of all the de-
“ mands stated in his bill; and, in case the lands, slaves,
¢ and other property so to be sold, to make up such ba-
¢ lance, shall prove insufficient to discharge the same, as
¢ aforesaid, then the said FoAn Hook shall pay the balance
¢ thereafter remaining, to the said David Koss. But if,
“ upon such final settlement and adjustment of the ac-
* counts between the parties, as herein before directed,
¢ any balance shall be found to be due from the said
¢ David Ross to the said fohn Hook, the same shall be
¢ paid to the said ¥ohn Hook, in like manner as any ba-
¢ lance which may be found to be due to the said David
¢ Ross, as herein directed to be paid to him. And that
« the said Fohn Hook do pay the costs incurred in the Su-
¢« perior Court of Chancery, except as herein before ex-
“ cepted. And that, upon the said Fohn Hook's perform-
* ing this decree, the said indenture of trust, made on the
¢ fourth day of December, 1801, be delivered up to him to
¢ be cancelled. And so much of the decree of the said
¢« Superior Court of Chancery, as is not contrary to this
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“ decree, is HEREBY AFFIRMED. And the cause is sent jowz, 1807.
“_back to be proceeded in, in that Court, according to the ‘\w—~v~ws

“ principles in this decree. Hook
“ Which is ordered to be certified to the said Superior Reas
¢ Court of Chancery.” .
il S TB——
Vanmeter and others against Fulkimore. 2Monday,
Fune 15.

THIS was an appeal from a judgment of the District If an office

Court of Hardy rendered in an action of debt upon a judgment be
set aside and

bond. ) . . the suit de-
An office judgment was obtained against the defendants, fended by

and their appearance bail, at the rules held in the Clerk’s the appear-
office, in October, 1805. At the May term, 1806, the entry ::(cl"he a?t“e'::
on the record is, ‘“ on the motion of the defendants, by ards waives
¢ their attorney, the office judgment is set aside : and his ples,
¢ thereupon, the appearance bail pleaded payment, upon judgment is
« .y . L4 9 to be entered
which issue was joined.” At a subsequent term the ap- against the
pearance bail waived his former plea, and judgment was defendant as
entered against the defendants and the appearance bail, for well as the
the debt, &c. bail.
It was stated to have been the uniform practice of the
old General Court, where the appearance bail defended *the * 530
suit, as in this case, to suspend the conditional judgment
against the principal, till a final judgment was obtained
against the appearance bail.

Judge Tuckrr observed that, if there had been a con-
fession of judgment by the appearance bail, it might well
be doubted whether it would not have been error to enter
a judgment against the principals; on the authority of the
case of Fisher and others v. Riddell,(1) decided in April,
1805. But the bail, having waived his former plea, left the
defendants undefended ; and therefore the court was war-
ranted in entering up judgment against them.

By the whole Court, judgment afirmed.

(1) The case of Fisher and others v. Riddell was this. After a con-
ditional judgment, the defendants appeared by attorney, and set it aside,
and confessed a judgment. The plaintiff then proceeded to a judgment
a§ninst the appearance bail. This judgment was reversed by the Court
of Appeals ; because the conditional judgment having been set aside,
and the defendants having appeared by their attorney and confessed
the plaintiff’s action, the appearance bail was therehy discharged, and
no judgment ought to have been rendered against him.





