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THE
C A § E,
ARGUMENTS anp DECISION,

OF THE

C O U R T

The adjournment of this Cafe originated in novelty and dife
ficulty, touching the conlitutionality, or judicial propriety
of the judges of the DISTRICT COURT, carrying the fols
lowing claufe of an ac¥ of the General Affembly into execua
tion, which was conceived to be oppofed to, or in direc?
violation of the Conflitution of the Commionwealth of Vire
giniaa

The title and claufe of the faid act are thus

¢ An A& reducing into one, the feveral A&s concern-
“ ing the Eftablithment, Jurifdiction, and Powers of
“ Diftrit Courts.” :
(¢ Pafled, December 12, 1792.”") |

“ SECT- XI. Each of the faid Diftri& Courts

“‘ in term time, or any Judge thereof in vacation, fhall,

* and may have and exercifz the fame power of granting

*“ injun@ions to ftay proceedings on any judgment obtain.

“ ed in any of the faid Diftrict Courts, as is now had and
B
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¢« exercifed by the Judge of the High Court of Chancery
¢ in f{imilar cafes, and the faid Diftri¢t Courts may pro-
¢¢ ceed to the diflolution or final hearing of all {uits com-
¢ mencing bv injunction, under the fame rules and re-
¢ gulauons as arc now preicibed by law for conduéting
¢ fimilar fuits in the High Court of Chancery.”

The RECORD, ARGUMENTS, and DECISION,

here follow.

At a DISTRICT COURT, held at Dumfries, the
twenty-third day of May, ore thoufand {even hundred
and ninety-three.

Prefent, the Honourable Spencer Roane, Efq.

PETER KAMPER, ?
Vs, Upon a motion for an
Mary Hawkins, S

injunction to ftay the proceedings on a judgment obtained
at the laft term held for this diftrit, by Mary Hawkins,
againft the faid Peter Kamper, under an A& of Affembly,
entitled, ‘“ an A& reducing into one, the feveral alts con-
‘¢ cerning the eftablifiment, jurifdiction, and power of
¢ Diftrict Courts.”

The Court is of opinion, that the faid queftion fhould be
adjourned to the General Court for novelty and difficulty,
as to the Conffitutionality of the faid Law in this behalf.
W hereupon, )

At a General Court held at the capitol in the city of
Richmond, on Saturday the ninth day of November, in
the year of our Lord, one thoufand feven hundred and
ninety-three. . *

Prefent, Saint George Tucker.
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And from thence continued by adjournments until Sa.
turday, November 16, 1793.

Prefent, St. George Tucker, John Tyler,
James Henry, Spencer Roane, and Judges.
William Nelfon, jun. Efquires,

The Honourable, the Judges, delivered their refpective
opinions touching the cafe aforefaid, in the following
manner :

FUDGE NELSON.

THIS is a motion for an injun&ion, adjourned from the
-Diftri& Court of Dumfries, on the conftitutionality of the |
eleventh fe&ion of the Diftrict-Court law*, which gives the
Diftrict-Court in term time, or a Judge thereof in vacation,
the fame power of granting injunétions to ftay proceedings
oin any judgment obtained in a diftritt-court, and of pro-
ceed.ivg to the diffolution or final hearing of fuits commenc.
ing by injunion, under the fame rules and regulations as
are now prefcrioed to the High Court of Chancery-

I fhall confider the queftion under two points.

Firft. Whether, if this claufe be contrary to the conttitu«
tion of this Commonwealth, it canbe exécuted.

And, Secondly. Whether it be contrary to the conftitue
tion. | | '

I. As to the firft point, although it has been decided by
the Judges of the court of Appeals, (whether judicially or
not is another queftion,) that a law contrary, to the confti-
tion is veid—I beg leave to make a few obfervations on ge-
neral principles.

The difference between a free and an arbitrary govern-

ment [ take to be—that in the former limits are afligned
L] ‘

® Paffed in 1792,
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‘to thofe to whom the adminiftration is committed ; but the
latter depends on the will of the departments or fome of
them. Hence the utility of a written conftitution.

* A Conffitution is that by which the powers of govern.
ment are limited.

It is to the Covernors, or rather to the departments of
Government, what a law is to individuals—nay it is not only
a rule of action to the branches of government, but it is
that from which their exiftence flows, and by which the
powers, (or portions of the right tc govern) which may
have bee1 committed to them, are prefcribed—1t is their
commiflion—nay it is their Creators

The calling this inftrument The Conflitution or form of
Government, fhews that the framers intended it to have this
c¢ffect, and I fhall prefently endeavor to obviate the objec-
tion arifing from the want of their appointment in form.

The prefent queftionis whetheran act of the legiflature
contrary to it, be valid?

*"This is the paper by which the delegates and reprefenta.
tive: of the people, viewing with concern thie deplorable
fituadon to ~vhich this country muft have been reduced
unle(s fome regular adequate riode ox civil polity, had been
fpeedily ~dopted, did ordain and declare the future form of
government tq be as there fet forth.

¥ jn the American edition of the Eucyclopedia, ¢ Conftitution in
“ matters of policy, fonifies the form of yovernment eflablifbed in
“ any country or kingdom

“ Conftitution aifo denotes a. srdinance, decifion, regulation, or
“ Jaw made by authority, fuperior ecclefiaftical or civil,’

That the word Conflitution in the title of the inflrument under con.
fideration, is not [ynonymous with ovdinance or lav, (as feems to be
th: opinion of the avle author 5f" ¢ Nowws on Virginia,) but is ufed
in th: former fenfe is evident _/rom it; being called 3¢ 5 Conflitution,
e form of povermment, &e”’

* See [econd Seltion of the Conflitution,
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This is the paper which divides the government inte
three diftinct departments, with one exception*.

This is the very paper under which there are two branch-
esof legiflature now affembled.

Thisis the very paper under which they are to mee:
once every year, or oftener.

This is the very paper which gives them their ftyle—of
the GENERAL ASSEMBLY or VIRGINIA.

This is the very paper which calls one houfe the Houfe
of Delegates, and the other the Senate.

This is the very paper which declares that the former
thall confift of two repreientatives from each county, cho-
fen by freeholders, &c.

- This is the very paper which fixes the number of the Se-
nate to twenty-four——which defines the number that
fhall compofe a houfe of fenate,~under which the ftate
is to be divided into twenty- four diftricts.

Which declares that each county fhall vote for a fena-
tor, who befides other qualifications fhall be twenty-five
years of age—that a comparifon of polls fhall be made by
the fheriffs, who are to return the perfon having the
greateft number of votes.

That a certain number are to be difplaced by rotation.

That writs may iffue from each houfe for fupplying va.
cancies———And

That all laws fhall originate in the Houfe of delsgates
fubje to amendment by the fenate, except money bills.

I afk then, whether the legiflature do not fit under the
Conftitution?

- The anfwer in the affirmative to me is inevitable.

* That Fuflices of the County Courts are eligible to either Houfe
of Allcmbly,
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But it may be objccted that, although the legiflature
would be bound by a fundamental regulation, made by a
convention or other body delegated exprefsly for fuch a
purpofe, the body who formed this, not having been thus
fpecially appointed,—this act poffeffes not fufficient fanctity ;
but is an a& equal only to thofe of a common legiflature
becaufe {ome acts pafled in the fame feflion are confefled-
ly fo.

He.= let it be remembered that the queftion is not whe-
ther the pe2ple can change it; but whether the legiflature
can do fo.

As to the powers of the Convention, this body {eems to
have been appointed, not only to fee that th: Common.
wealth {uftairned no injury, buat alfo to confuit in general
for the public good, and in fuch a crifis as that at which
our government was formed, thofe who are delegated
have authority more extenfive than a legiflature appoinied
under a government, one obje& of which is to reftrain
that as well as the other departments,—whereas in the
former cafe the people alone can decide whether thefe pow-
ers have been ftrained too far. ‘

As to fome adts of the fame feflion being temporary and
others revocable by the legiflature.c—o

I an{wer, that the fubjeét-matter of them will evince
which are intended te be of this nature, and if any were
defigned to be permanent, they muft be fo until changed
by the people, unlefs indeed calling thefe ordinances and
the other a *Conftitution, {ufliciently manifeft a defign that
this thould be of higher authority than thofe.

It is confefledly the affent of the People which gives
validity to a Conftitution.

May not the people then, by afubfequent acquiefcence
and affent give a Conftitution, under which they have atted
for feventeen years as much validity, at leaft /o long as they

* See note, page 8,
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acquiefce in it, as if it had been previoufly exprefsly author.
ized ?

The people have received this as a Conftitution. The
magiftrates and officers down to a conftable (for even the
mode of his appointment is directed) have been appginted

“under it.
The peopls have felt its operation and acquiefced.
Who then can change it ?
I aufwer, the PEOPLE alone.

But it has been fuppoled that the legiflature can do this.

To decide this queftion I have alrcady ftated that”the.
legillature derive their exiffence from the Conflitution.

It may be anfwered that thoie Members who pafled the
law under contemplation were elected under the a& of
1785.

But who held the eleCtion ? Who was to decide in cafe
of an equality of votes? and, who certified the perfons
elected ? The fheriff under the law. Whp appointed
the fheriff :——The executive.———By what agthority ?
———Unxder the fifteenth article of this Conflitution, whickh
the legiflature from-their afts acknowledge tc be imviola-
ble.*

If then the legiflature were elected at an election hald-
en by, and were returned by a fheriff, who derives his
commiffion from the Conftitution, does not that body de-
rive its exiftence from the fame fource ?

And can the legiflature impugn that charter under
which they claim, and to which by their ads they them.
felvzs have acknowledged an obligation? 1 apprehend
not, nor can any argument \gainft this pofition be drawn

from an acquiefcence in fome aéts which may be unconftitu-
tional.

% See the Appendix for reference to the particular laws,
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- . Becaufe we may prefume, that if there be any fuch,
their unconftitutionality has not yet been difcovered
by the legiflature, which, if it had been done, (from
the inftance before recited, and fome other inftances)
we have reafon to think, would have produced a fie
milar declaration from that body. And

2dly, Becaufe no individual may have yet felt the oper-

ation of them, and confequently they have not been
brought to inveftigation.

But the greateft objection flill remains, that the judici-
ary, by declaring an at of the legiflature to be no law,
aflumes legiflative authority, or claims a fuperiority over
the legiflature.

In anfwer to this,—I do not confider the judiciary as
the champions of the people, or of the Conftitution, bound
to found the alarm, and to excite an oppofition to the le-
giflature.—But, when the cafes of individuals are brought
before them judicially, they are bound to decide.

And, if ohe man claim under an a& contrary to the
Conttitution, that is, under what is #0 law, if my former
pofition, that the legiflature cannot impugn the Conftitu-
tion, and confequently that an a& againft it is void—be
juit,) muft not a court give judgment againft him 2*

% There are but three lines of condully one of which muft be pur-
fued on fuch an cccafiony—rither

1ft, To refufe to decide the quefticn at ally which would be a dere-
likion of duty, or

2dly, Towait for the legiflature to decid: whether the at be un-
conflitutior:al, which would be contrary to that article in the Cons
Litution, which declares, that ¢ the legiflative, executive, and
“ judiciary departments fball be [eparate aid diftiné3, [ thet wzi-
ther exercifz the powers properly belonging to the otierV—~fiirce
to decide whether the plaintiff or the defendsnt under the ¢xifting
laws l:?ve aright, is a judicial act, and ta dzcide whether the att
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Nor is it a novelty for the judiciary to declare, whether
an att of the legiflature be in force or not in force, or in
other words, whether it be a Jaw or not.

In manyjinftances one ftatute is virtually repealed by
another, and the judiciary muft decide which is the law,
or whether both can exift together.

The only diffcrence is that in one inftance that which
was once in exiftence is carried out of exiftence, by a fubfe-
quent a¢t virtually contrary to it, and in the other the
prior fundamental law has prevented its coming into exiffence
as a law.

With refpect to the idea that for the judiciary to declare
an act of the legiflature void,—is to claim a {uperiority to
the legiflature,- -if the legiflative authority is derived from
the Conftitution, and fuch a decifion be a judicial a& (asI
have endeavoured to prove) this objection feems to be re-
futed.

For the reafons which I have gziven, I am of opinion that
the fundamental at of government controuls the legifla«
ture, who owe their exiftence and powers toit this con-
cludes the firft point

That if the claufe under confideration be unconftitutions
al, it is void.

II. Thefecond point—whether it be unconftitutional is
next to be confidered.

By the fourteenth fe&ion of the Conftitution, ¢ the two
houfes of Affembly fhall, by joint ballot, appoint Judges of

be a void [aw as to a right vefted or in litigation, is in fact te
decide which of the parties have the right.

There remains therefore when the queflion occurs, tut ene thing to
be done by the judiciary,—~which is,

sdly, To deiide that the & is void, and ikerefore that the cliimant
under it cannot fucceel,

Pe
LY
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the Supreme Court of Appeals, and general court, Judges
in Chancery, Judges of Admiralty, &c.”

I wasat firft inclined to think that the infertion of the
word Judges between the General Court and Chancery,
evinced an intention that the judges of the general court
and thofe in chancery fhould be diftin& perfons; but per-
haps it would be unjuftifiable to reft fuch an opinien on fo
eritical a conftrution.

However this opinion is fupported by the fixteenth and
feventeenth fections.

By the fixteenth the governor and others offending
againft the ftate, by mal-adminiftration, corruption, &e.
are impeachable before the gencral courte  And

By the feventeenth the judges of the general court are to
be impeached before the court of appeals. This might
prove then thata judge of thz general court could not
according to the Conftitution be a judge of the fupreme
court of appeals, becaufe all officers (except the judges of
the general court,) are to be tried before the general court ;
but Judges of the general courtareto be tried before the
court of appeais——and the Conftitution intended to pre.
vent a man being tried in that court of which he is a mem-
ber ; becanfe in caufes which might give rife to an impeach-
ment, the judges of acourt might act jointly, and the in-
fluence of partiality or an ¢/prit du Corps was to be guarded
againtt.

However todecide whether a judge of the general court
could be a judge of the court or appeals, would be extraju-
dicial as that queftion is not before tue court, but this re-
fearch enables me to decide the queftion that is before the
court—that is, whether the {ame perfon can under the Con-
flitutionbea judge inchanrery, and a judge of the genes
ral court?——1T think thiot he cannot for théfe reafons—
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A judge in chancery is to be tried before the general
court.—~—A judge of the general court cannot be a judge
inchancery, becaufea judge in chancery muft be tried be-
fore the gencral court; but if a judge of the general court
be a judge in chancery, then he (a judge of the general
court) will be tried in the general court which s againft.the
{eventeenth article, which declares thata judge of the ge-
neral court fhall be impeached before the court of ap.
peals.

My inference is that a judge in chancery and a judge of
the generai court were intended under the Conftitution
to be diftin&t individuals.

This is one reafon againft the law ; but there are others
alfo of force—Whoever is appointed a judge in chancery
under the Conftitution muit be eleited by joint ballot, and
commiffioned by the governor; neither of which requifitions
have been complied with.

On the whole, Iam for certifying to the court below,
That the motion for an injunction be over-ruled, the claufe
under which itis prayed being unconftitutional.

JUDGE RP AN E

THIS great queftion was adjourned by me from the dif-
trict court of Ijtlrxlfries- I thought it neceflary to obtain
the opinion of this court, for the goverument of the feve-
ral diftrict courts, who might otherwife have differed in
their conftrucion of the claufe in queftion, and the admi.
niftration of thelaw in this inftance been confequently
partial.

My opinion then was upon a fhort confideration, that the
diftrict courts onght to cxecute this law; for I doubted
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how far the judiciary were authorized to refufe to execute
a law, on the ground of its being againft the fpirit of the
Conftitutior. .

My opinion, on more mature confideration, is changed in
this refpe®, and I now think that the judiciary may and
ougit not only to refufle to execure a law exprefsly repug-
nant to the Conftitution; but alfo one which is by a plain
and natural conftruction, in oppolition to the fundamental
principles taereof.

I confider the pcople of this country as the only fovereign
power.—I confider the legiflature as not fovereign but fub-
ordinate, they are fubordinate to the great conftitutional
charter, which the people have eftavlifhed as a fundamental
law, and which alone has given exiftence and authority to
the legiflature. T confider that at the time of the adoption
of our prefent Conftitution, the Britifh government was
atan end n Virginia : it was at an end, becaufe among
many other weighty reafons very emphaticaily exprefled in
the firft fettion of cur Conflitution, ¢ George the third
‘¢ heretofore entrnited with the exercife of the kingly
“ coffice in this colony had abandoned the helm of go-
« vernment, and declared us out of his allegiance and pro-
“ tection.”

The pevple were therefore at that period, they were at
the period of the eiection of the Convention, which form.
ed the Conftitution, abfolved from the former kingly go-
vernment, and free, asin a {tate of nature, to eftablith a
.;rovernment for themfclves. But adrmttmg for a moment
that the old government was not then at an end, I affert
that the people have a right by a convention, or otherwife,
to change the exifting government, whilft fuch exifting
government is in actual operation, for the ordinary purpofes
thereofs  The exaniple of all America in the adoption of
the federal governmer  and that of feveral of the ftates in
changing their ftate conflitutions in this temperate and
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peaceable manner, undeniably proves my pofition. The
people of Virginia, therefore, if the old government fhould
not be confidered as then at an end, permitted it to proceed,
and by a convention chofen by themfeives, with full powers,
for they were not reftrained, eftablifhed then a conftituti.
on. . , ,

This Convention was pot chofen under the fandtion of
the former government ; it was not limited in its powers by
it, if indeed it exifted, but may be confidered as a fpontane.
ous aflemblage of the people of Virginia, under a recom-
mendation of a former convention, to confult for the good
of them(elves, and their pofterity. They eftablifhed a
bill of rights purpdr;ing to appertain to their poficrity, and
a conftitution evidently defigned to be permanent. This
conftitution is fan&ioned by the confent and acquiefence of
the people for feventeen years ; and it is admitted by the
almoft univerf{zl opinion of the people, by the repeated ad-
Judications of the courts of this commonwealth, and by
very many declarations of the legiflature itfelf, to be of
fuperior authority to any oppofing =& of the legiflature.
The celebrated Vattel in a paflage of his, which I will not
fatigue this audience by quoting, denie. to the ordinary
legiflature the power of changing the fundamenta. laws
“ for, fays he, it is necefiary that the Conftitution of the
{tate be fixed.”

But if the legiflature may infringe this Conftitution, it
is no longer fixed ; itis not this year what it was the laft ;
and the liberties of the people are wholly at the mercy of
the Icgiflature.

A very important queftion now cccurs, viz. whofe pro-
vince it is to decide in fuch cafes. It is the province of the
judiciary to expound the laws, and to adiudge cafes which
may be brought before them—the judiciary may clcarf;}
fay that a fubfequent ftatute has not citanged a former for
want of {ufficient words, though it was perhaps intended ic
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fhould do fo. It may fay too that an ad of affembly has
not changed the Conftitution though its words are exprefs
to that effect, becaufe a legifluture muft have both the
power and the will (as evidenced by words) to change the
law, and it Is conceived for the rcafons above mentioned
that the legiflacure have not power to change the funda-
mental laws. In expounding laws the judiciary confiders
every law which relatés to the fubjeét: would you have
them to fhut their eyes againft that law which is of the
higheft authority of any, or againft a part of that law,
which either by its words or by its fpirit, denies to any
but the people the power to change it} In cafes where the
controver{y before the court, does not involve the private
intereft or relate to the powers of the judiciary, they are
not only the proper, but a perfeitly difinterefted tribunal ;
~—e. g. if the Legillature fhould deprive a man of the tridl
by jury—there the controverfy is between the legiflature
on one hand, and the whole people 6f Virginia (through
the medium of an individual) on the other, which peopls
have declared that the trial by jury thall be held facred.

In other cafes where the private interett of judges may be
affe®ed, or where their cooftitutional powers are encroach-
ed upon, their fituation is indeed delicate, and let them be
ever fo virtuous they will be cenfured by the ill difpofed
part of their fellow citizens : but in thefe cafes, as well as
others, they are bound to decide, and they do actually de-
cide on behalf of the people—for example, though a judges
is interefted privately in preferving his independence, yet
tis the right of the people which fhould govern him, who
in their fovereign character have provided that the judges
fhould be independent ; {o that it is in fad a controverfy
between the legiflature and the people, though perhaps
the judges may be privately interefted. The only effelt
on the judgesin fuch cafe thould be, to diftruft their own
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judgment if the matter is doubtful, or in other words to
require clear evidence before they decide in cafes wherg
intereft may poffibly warp the judgment.

From the above premifes I conclude that the Judmary
may and ought to adjudge a law unconftitutional and void
if it be plainly repugnant to the letter of the Conftitution,
or the fundamental principles thereof. By fundamental
principles I underftand, thofe great principles growing out
of the Conftitution, by the 2id of which, in dubious cafes,
the Confitution may be explained and preferved inviolate ;
thofe land-marks, which it may be ncceflary to refort to,
on account of the impoflibility to forelee or provide for,
cafes within the {pirit but without the letter of the Con-
flitution.

To come now more immediately to the queftion before
the court ; can thofe who are appointed judges in chan.
cery, by an a& of affembly, without ballot, and witkout
commiflion during good behaviour, conftitutionally exer-
cife that office 2—The fourteenth article of the Virginia
Conttitution recites ¢ that the people have a right, to uni-
¢ form government; and therefore, that no government
¢ {eparate from, or independent of, the government of
¢ VIRGINIA, ought to be eretted or eftablithed within. the
¢ limits thereof.”” Here thenis a general principle per-
vading all the courts mentioned in the Couftitution—from
which without an exception we ought not to depart—-—
If thofe may be judges who are not appointed by joint
ballot, but by an act of affembly, the fenate have inthat
inftance more power than the Conftitution intended; for
they control the other banch, by their negative upon the
law, whereas if they mixed with that branch in a joing
ballot, aplurality of votesof fenators and delegates would
decide.

If there can be judges in chancery who have no come
miflion during good behaviour, their tenure of office is ab.
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folutely atthe will of the legiflature, and they confequent-
ly are notindependent. The people of Virginia intended
that the judiciary thould be independent of the other de-
partments : they arc to judge where the legiflature is a
party, and therefore fhould be independent of it, other-
wife they might judge corruptly in order to pleafe the le-
giflature, and be confequently continued in office. It ig
an acknowledged principle in all countries, that no man
fhall be judge in his own caufe ; but it is nearly the fame
thing, where the tribunal of juitice is under the influence
of a party. If the legiflature can transfer from conftituti-
onal to legiflative courts, all judicial powers, thefe depen-
dent tribunals being the creatures of the legiflature itfelf,
will not dare to oppofe an uncounftitutional law, and the
principle I fet out upon, viz. that fuch laws ought to be
oppoied would become a dead letter, or in other words,
this would pave the way to an uncontrolled power in the
legiflasure. The conflitution requires the concurrence
of the legifiature to appoint, and the executive to com-
miffion a judge :—but an appointment by act of affembly,
will inveft with this high powcr one who has not the fanc-
tion of the executive ; and will throw a new office upon a
man, without the liberty of declining fuch appointment, if
he thirks proper.  For thefe reafons, and others which it
wculd be tedious to enumerate, I amof opinion, that the
claufe in queftion, is repugnant to the fundamental princi-
ples of the Conftitution in as much as the judges of the
gencral court have not been ballotted for and commiffion-
ed as judges in chancery, purfuant to the fourteenth arti.
cle of the Conftitution.

Mr. Roane then faid, ¢ Although it is not in my opi-
nion now neceflary to decide, whether the offices of a judge
in chanrery and of the genes2l court, may be united in
the {.me perfon or not, fuppofing a conftitutional appoint-
ment to have been made of the faee perfon to each—yet in
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as much as this queftion is in fome meafure involved in the
one juft difcufled, I will give my prefent impreflions upon
it, leaving myfelf free to decide hereafter the one way or
the other, fhould it come judicially before me.

The conftitution has declared that the three departments
of government thould be feparate and diftin&t.—There are
great political evils which would arife from their union :—
for example, if according to Montefquien, the members of
the legiflature were alfo members of the judiciary, the
fame man would as a legiflator make a tyrannical law, and
then asa judge weuld enforce it tyrannically.—This union
it is evident would produce a complete defpotifm.

It is therefore a fundamental principle not only of our
conflitution, but acknowledged by all intelligent writers, |
to be eflential to liberty, that fuch an union fhould not
take place.

But is there any great political evil refulting from the
fame perfons being a judge in chancery, and of the gene.
ral court?

Is there any conftitutional impediment ?—It would be
wife in the legiflature to keep the offices f{eparate; foran
union of feveral funétions in ene perfon, will put it out of
his power to be perfett in either, and the commonwealth
will be better ferved by dividing than by accumulating
the public duties.

But it has been faid, and I confefs with great force, that
in as much as the judges in chancery are tv be tried, on
impeachment, before the general court, if the judges
of the general court are alfo judges in chancery, they in
their latter character muft be tried before themfelves in
their former, and confequently there will be a defect of an
impartial tribunal. I can only anfwer this objection by
faying, that the former court of appeals was compofed of
the judges of the general court, courtin chancery, and
admiralty.—The legiflature might have fo organized the

D
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Jaid Courts as to have had nine-tentas of the court of ap.
peals members of the general coart.

The judges of the general court ave by the contftitution
to he tried before the court of appeals, i. e. under that or.
oanization, before themfelves ;—and the judges of appeals
before the general court, which would produce che {ame
dilemma. ’

This caie then is precifely {imilar to the cale before us.—
And yet the judges of the court of appeals did in the re.
monitrance of May, one thoufand feven hundred and
eighty eight, deciare ¢ that the forming the court of ap.
“ peals, {o as to confift of all the judges is no violation of the
« conftitution ;»’ thereby over-ruling the obje®ion which
muft have occurred in that cafe as well as in this.

Upon the whole I muft fay, that however inconvenient
and unwife it might be to unite thefe diftin&t offices in the
{fame perfon ;—however in the cafe that has been fuppofed,
there might be a defet of an impartial tribunal to try an
offending chancellor upon an impeachment ;—fill not fee-
ing any expre(s provifion in, or fundamental principle of,
the conftitution, reftricting the power of the legiflature in
this refped ; and grounding myelf upon the above recited
opinion of the former court of appeals as to the conftituti-
onality of the union of offices which then exifted in that
. body ;———My prefent impreflions are, that there is no
conftitutional impediment, plainly apparent, againft uniting
the two offices in the fame perfon.

JUDGE HENR?.

THIS is an adjourned cafe from the Dumfries Diftri,
and the queftion (rew and difficult ) referred to this court is,
Qught the diflrict judges to exercife that branch of
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chancery juri(di@ion committed to them by the laft diftriét
law, of hearing and deciding «li caufes brought hefore
them by injunction according to the rules preflribed by
Jaw for conducting fimilar fuits in the high court of chan-
cery.

The difficulty and novelty of this cafe is, that the law in
queftion requires of the common law judges, to exercife
chancery jurifdiction, and that without a legal appoint.
ment, and without a commiflion.

The difcuflion of this fubje is no lefs delicate than it is
important.—It is important as it brings in queftion the
rights of the legiflature on one of the particular fubjects
committed to them by the plan of government: It is de-
licate, as the judges are compelled to examine their pow-
ers, their duties, and the regularity of their appointments,
and therefore, they may be confidered, in fome fenfe, as
judges in their own caufe.—But be the fubject as delicate
as can be fuppofed poflible, and as important as any which
can ever come before a court, it is now before us, and 1
embrace the opportunity, now offered me for the firit time,
of publicly declaring my opinion.

The importance of the fubje& requires a particular at-
tention, and thorough examination. We will then have
recourfe to the revolution and {ome of the hiftory.

In the year 1776, the people of this country chofe depu-
ties, tomeetin general convention, to confult of, ana take
care for, their moft valuable interefts. ‘Thefe deputies
feem to have been complete reprefentatives of the people,
and vefted with the moft unliited authority. According-
ly, having taken a careful review of the ftate of their
country, they tound a number of inaftances of miirule in the
then exifting government, and that our prince by abandon-
ing the helin of government, and decluring the people to
be out of his allesiance and protection, hud produced a to,
tal dillolution of the focial band,




( 24 )

When this was found to be our unhappy fituation, our
deputies proceeded, (as of right they might), to prepare
that form of goverument for us they judged bett.

Accordingly, a plan of government was agreed upon, pro-
mulged, and accep.ed by the people, which has been uni-
formly acquicfced under from that day to this time.—But
previous to the promulging the plan of government, thefe
deputies declared that certain rights were inherent in the
pevp'c, which the public fervants who might be intrufted
witl the execution or this government, were never to be
permuitzd :o infringe—for example—the legifiative branch
were declared tobe reftrained from interfering, with the
right of trial by jury in criminal cafes; from meddling with
the rights of confcience, in matters of religion, and each of
the three branches into which the governmeut was to be
divided wzs declared iucompetent to any of the duties of
either of the other two.

The judiciary, from the nature of the office, and the
mode of their appointment, could never be defigned to de-
Eernmine upon the equity, neceflity, or ufefulnefs of a law;
that would amount to aun exprefs interfering with the legi.
flative branch, in the claufe where it is exprefsly forbidden
for any one branch to interfere withthe duties ot the other-.
The reafon is obvious, not being chofen immediately by
the people, nor being accountable te them, in the firft in-
ftance, they do nct, and ought not, to reprefent the people
in framing or repealing any law.

There is a propofition which I take tobe univerfally true
in our conftitution, which to gentlemen whole ideas of
parliament, and parliamentary powers were formed under
the former government, may not be always obvious—’tis
this—We were taught that Parliament was ommipctent,
and tueir powers teyond control ; now this propofition, in
our cunflitution, is limited, and certain rights are referved

as beforc cbicrved ;—if this were always kepe in mind, it
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might free the mind from a good deal of emharraffment in
difcufling feveral queftions where the duty, aad the power
of the legiflatureisconfidered.

Our deputies, in this famous convention, after having
referved many fundamental rights to the people, which
were declared not to be fubject to legiflative cortrol, did
'more ;—they pointec cat acertain and permanent mode of
appointing the cfficers who were to be intrufted with the
exccution of the governmeut.——~Though the choice of
the officers was intrufted to the wifdom of the legiflature,
yet the manner of conducting this choice was fixed ; hereby
declaring in the moft folemn manner, the public will and
mind of the people to be, that the laws, when made, fhou!ld
be executed by officers chofen and appointed, as therein is
directed, and not otherwife, whereas under the former go-
vernment, the legiflature {eemed to have had no bounds to
their authority but the negative of the crown, and the
public officers were appointed and d:fplaced at the plea-
fure of th¢ governing powers which then were.

I come now to the particular cafe before the court.
Kamper applied to the diftrict court of Dumfries, for an
injunition toa judgment obtained at law in that court by
Hawkins, under the law which diredts the diftrict judges
to hear and determine all {uits commmencing by injunction,
under the {ame rules and regulations as are now prefcrib-
ed by law, for condudting fimilar fuits in the high court of
chancery.

The permanent will of the people, expreffed in the
conftitution, is that the legiflature, by joint ballot of both
houfes, fhall appoint judges of the fupreme court of appeals
and general court, judges in chancery, &c. to be commif-

{ioned by the governor, and to hold their offices during
geod behavior.

’T.s alledged Ly fome of my brethren, that the legifla.
ture arc not warranted in appeinting the {ume men 1o be
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judges both at common law and in chancery. The words
of the plan of government are, ¢ they fhall appoint judyes
“ of the high court of appeals and general court, judges
in chancery, &c.” Thefe words, Fudges in Chancery,
are {uppofed to defign different perfons from the judges of
the general court, and an argument to infcrce this opini-
oun is drawn from § 16 atnd 17, where it is provided, that
any judge of the general court, offending againft the ftate,
may be profecuted in the high court of appeals; but a
chancery judge offending muft be profccuted in 1he gene-
ral court; therefore it is alledged, a common law judge
cannot be a chancery, nor a chancery a ccmmon law judgc
in our government.

This quefticn has herctofore cn alledged as one of the
reafons of the high court of appeals for ceclining to execute
a very important law of the land ;—without faying any
thing about the propriety or impropriety of that bufinefs,
it is fuflicient for my prefent purpofc to obferve, that the
queftion did not then come before the court in a judicial
manner, it was taken up as a general propofition, and
when publifhed, contained an appeal to the people ; this
looked like a diffolution of the government,—therefore 1
cannot view it as an adjudged cafe, to be confidered as a
binding precedent.

It is much to be wifhed that the queftion had been then
decided, by calling a convention of the people.—But unfor-
tunately the legiflature reither yielded the point nor infift-
ed, but adopted an expedient.—They new-modelled the
courts.—The queftion then went to {leep, but the lcgifla-
ture preferved the principle ; they appointed judges of the
high court of appeals, with unlimited jurifdi¢tion, both
m law and equity ; they appointed judges of the gencral
ceurtr, and a Judoce in chancery.
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If the common law and chancery jurifdiGtion cught rot
to be united in the fame perfons i the firft inflance, I do
not fee how itcan be juf''fied in the appellate jurifdiGion.—
If the form of government has provided that juftice at
common law ought to be adminiftered by one fet of men,
and in chancery by another, it feems to me to follow as a
neceflary inference, that the appellate; as well as the ori-
ginal jurifdition, ought to be feparate ond dittinGt, and
that thofe gentlemen who now exercife the appeilate ju-
rifdition have admitted the legiflative conftruction of the
form of government formeriy objected to.

But I do not reft the quettion on this ground. Where
I am not bound by regular adjudications of the fiperior
court, I cannot reft on other men’s opinions. I muft and
will think for myfelf. |

QOur government is declared to be founded on the autho-
rity of rhe people. The people, in convention, have or-
dered that a legiflature fhall be chofen, a governor and
council fhall be chofen, judges fhall be appointed.—All
thefe different characters are fervants of the people, have

—different duties, and are amenable to them. When the
legiflature were intrufted with the appointment of judges, I
can find no particular charalters, or any defcription of men,
declared to be ineligible, but thofe holding legiflative or
executive authority, who are forbidden to interfere. To
the difcretion of the legiflature is committed the choice of
the judges, who fhall fill all the {uperior courts, and there-
fore, if they have chofen, or thall hereafter chufe to ap-
point the fame fet of men to adminifter juftice te the peo-
ple, hoth at common law and in chancery, I cannot find
any thing in the form of government to reftrain them.—
They are to appoint judges in chancery at their difcreti.
on ;—and for me to fay I cannot act as a chancery judge
in any cafe, becaufe if I fhould offend, I am to be profe-
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cuted for fuch offence before my brethren in the general
court, feems to be a ftrange reafon for me to aflign for
declining the office.

I am therefore very clear and decided in my opinion,
that the legifiature were fully authorifed by the form of
government, to appoint the diltri¢t judges to exercile a
chancery jurifdi&ion in the cafe before us, and T do
chearfully embrace this public opportunity of declaring my
hearty approbation of the meafure, and my willingnefs to
a&t when the appointment is regularly made.

This brings me to the {ccond point in the cafe. Have
the legiflature made the appointment in the manner pre-
{cribed by the form of government?

I wifh moit ferioufly 1 could give an afirmative anfwer
to this queftion. ’Tis provided by the form of go-
vernment, fo often alluded to, that judges in chancery
fhall be chofen by joint ballot of both hcufes, fhall
be commiflioned by the governor, fhall hold their of.
fice during good behaviour, and to fecure their inde.-
pendence and remove them from all temptation to corrup-
tion, their falaries fhall be adequate and fixed.—If a chan-
cellor in any cafe muft be chofen by ballot, be commiffion.
ed and hold his office during good behavior, furely it is
praper, it is neceffury in all cafes, that every judge fhall
be fo chofen, fhall be fo commiffioned, and hold his office
{fo long as he behaves well. The bufinefs of hearing
caufes originating in that court by injundlion, is of a per-
manent natnre.—-—To exercife this duty without the ap.
pointment and commiflion prefcribed by the conftitution,
would be an exercife of a power according to the will of the
legiflature, who are fervants of the people, not ouly with.
out, but exprefsly againit the will of the people.———This
would be a folecifm in government,—eltublithing the will
of the legiflature, fervants of the people, to coutrol the

-
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will of their mafters, if the word may be permitted. ———
*Till the appointment is made agrecable to the directions
of the conftitution, I cannot think myfelf duly authorifed
to take upon me the office. |

Before 1 conclude, I wifh to embrace the prefent oppor.
tunity of [aying fomething about what may be called incon-
filtency in my condudt. "T'is well known 1{at in the for-
mer court of appeals, not being particularly balloted for and
commiflioned. 1 have latterly obeyed the commands ok
the legiflature, by fitting in the f{pecial court of appeals
without any fuch appointment or commiffion.

When I was appointed a judge of the court of admiralty
there was a ftanding law of the land, that every fuch judge
fhould of courfe be a judge of the court of appeals, and aw
oath of office in both courts was prefcribed.  When I was
ballotted for, I confidered myfelf as having a general apa
pointment to both the courts, and adted accordingly: and
had a commiflion been applied for as a judge of the court og
appeals, ’tis probable, it might have been granted. Howa
ever, the legiflature, on reviewing this fubjed, availing
themfelves of wiat wis thenin the'r opinion judged to be
an incomplete apucintm:pr, thought themfelves authorifed
to garble the ce arniiion, and difmifs one half of the judges,
without either g.ving them no'ice, or afligning any reafon,
affuming a right from their own omiffion, if it was one,
to difmifs their judgyes.——If the legiflature were autho-
rifed to take this ftep at that-time, it furely furnithes &1
fucceeding judges, as they value their reputation and their
independence, to fee that their appointmeut be regular,
before entering upon the duties of their office, in future.

This difmiflion was tubmitted to, though, in a fhort time
afterwards, the legifluture feem to have forgotten the prin.
ciple on which they greunded the difmillion of the judges;
for when public convenwnice feemed to require a fpecia]
evurt of appeals, in calgs where a majorny of the judges of

E
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that court fhould be interefted, they commanded the judpes
of the general court to attend in fuch fpecial court, with.
out either an appointment or commiffion, which command
I have more than once obeyed : and I freely acknowledge,
that I confider this fpecial court, ‘with reipe®t to me, who
have been neither appointed no: commifiioned fince the
pafling of that law, as unconftitutional; bu. it is tempo.
rary.-—The cafe cannot often hapgven; ’tis exceedingly
difpreeable to be faulting the legi-'ature ; and, perhaps,
ane parmular mifchief had better b ('ubmxtt.ed to, than a
public inconvenience.—Thefe were 11y reafons for fiting
in this fpecial court.

It is woit devoutly to be withed, that the prefent fubjects
now bzzome the topic of public. difcuflion, may be fully and
generally underftood, by the legifluture, by the judiciary,
and by the public at large, that there be no more of thefe
unhappy differences of opininoa between any of the difizrent
departments of government.

It remains only fcr me to add that where I have been
appointed and commifiloned, I obey with alacyis.  when
a new appointment fhall be made; and a commifuv.. .. di-
refted, authorifing me to exercife the office of a judge in
chaucery, in any cafe whatever, 1 fhall then have it in my
power to exercife the right of every other free mun,—to
accept or refufe,~—~though I have no difficuliy in declaring,
were the appointment perfect, that I might hold during
good behaviour, Ifhould have no objection to enter upen
the difcharge of shefe new duties ;—but until that is done,
in juftice to the public, whoft rights are concerned, and to
my{elf, as an individual, I muftdeccline the duty prefcribed
by the law in quelhon, not being as yet fuch u judge in
chancery as the people have faid fhall exercife that kind of
JWH\\Jl&wﬂ.
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Of courfe, my opinion is that the diftrict court of Dum.
fries be advifed to over-rule the motion for an injundtion in
this caufe.

JUDGE TYLER-

I am faved ivuch trouble in the inveftigation of this cafe
by the gentlenien whofe opinions-have been already deli-
vered with fo much propriety and found reafon, as it re-
{pects the queftion of .the validity of the Conttitution.

It is truly painful to me to be under the neceflity of fay-
ing any thing in fupport of it at this day ; but fince I am
reduced to this neceflity, I muft be indulged with a few
obfervations on the fubject.

I know it has been the opinion of fome critical and ipe.
culative ~entlemen of confiderable merit and abilities too,
that ¢'u form of government was not authorifed by the
people, inaimuch as no inftructions were given by the peo-
ple to the coavention at the time the Coaftitution was efta-
blifhed.

To invefigate this fubjet rightly, we need but go back
to that awful period of our country when we were declar-
ed out of the protection of the then mother country——and
take a retrofpeétive view of our fituation, and behold the
bands of civil government cut afunder, and deftroyed—No
focial compact, no {yftem of protection and common defence
2gainft an invading tyrant—In a ftate of nature, without
friends, allies, or refources—--In fuch a cafe what was to
be done?

Thofe eminent characters to whom fo much gratitade is,
and for ever will be due; whofe names are enrolled in the
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annals of America, recnmmended a convention of delegates
to be chofen for that parpofe; who were to meet together
for the exprefs defign of completely prote&ing and defend-
ing therights, both civil and religious, of our cammon coun-
try.—The delegates were fo elected and convened.—W hat
power had the people therefore that was not confided to
their reprefentatives? All their rights, all their power, all
their happinefs, all their hopes and profpe&s of fuccefs,
were moft indub.tably entrufted to their care.—~They were
not betrayed.—T he people did not fay to their reprefenta.
tives, So far fhall ye go, and no farther.—Happy, indeed,
for this country, that no fuch reftraint was laid on them.
- In order to protect and defend the’ common caufe then,
a fyftem of focial duties were formed.—~Without this what
obedience could have been expected, and how could a re-
gular defence have been made? | o
‘A great variety of departments were eftablifhed, and
thofe who were to execute them muft have been made re-
fponfible to fome regular power—And all this was to com.
plete the great work of liberty. '
Has not this policy been f{ufficiently ratified by time and
action? And if it were poflible to doubt, under thefe cir-
cumftances, has it not been fealed with the blcod of this
wide extended empire? And fhall its validity be now quel-
tioned ? for what purpofe? to revert back to our furmer
infignificancy ? It cannot be. '
Before I proceed to fay any thing en the adjourned cafe
now under contemplation, 1 will beg leave to make a few
obfervations on the opinion that {ome gentlemen have ta-
ken up of the impropriety of the judiciary in deciding agamﬂ:
a law which is in contradition to the Conftitution.
A little time and trouble beftowed on this fubje&, I am
fure, would enable any perfon, endowed with common
underftanding, to fee the fallacy of fuch fentiments.
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What is the Conftitution but the great contra& of the
people, every individual whereof having {worn allegiance
to it?——A iyftem of fundamental principles, the violation
of which muft be confidered as a crime of the higheft mag.
nitude. That this great and paramount law {l ould be
faithfully and rightfully executed, it is divided into three
departments, to wit; the legiflative, the executive, and
judiciary, with an exprefs reftraint upon all, fo that nei.
ther fhall encroach on the rights of the other.—In the Biil
of Rights many things are laid down, which are referved
to the people—trial by jury, on life and death; liberty of
confcience, &c. Can the legiflature rightfully pafs a law
taking away thefe rights from the people? Can the judi-
ciary pafs {entence without a conviction ot a citizen by
twelve of his peers? Can the executive do any thing for.
bidden by this bill of rights, or the conftirution? Iu fhort,
can one branch of the government call upon another to aid
in the violation of this facred letter 2 The an{wer to thefe
queftions muft be in the negative.

But who is to judge of this matter? the legiflature only?
I hope not.—~The objeé of all governmentsis and ought to
be the faithful adminiftration of juftice-~It cannot, I hope,
be lefs the object of our government, which has been
founded on principles very different from any we read of in
the world, as it has ingrafted in it a better knowledge of
the rights of human nature, and the means of better fecur-
ing thofe rights.—And were I inclined to borrow a fenti.
ment from any man, in fupport of my opinion, (nut as au.
thority, but merely argumentative) I fhould make ufe of
the following one from the celebrated Hume, in his eflay
on our government—viz. ¢ We are therefore to look up-
“ on all the vaft apparatus of our government, as having
¢ ultimately no other objed, or purpofe, but ihe diftribn-
“ tion of juftice, or in other words the fupport of the
¢ judges. Kmgs and parliaments, heads and armies, offi-
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¢ cers of the court and revenue, ambafladors, minifters,
‘¢ and privy-counfellors, are all fubordinate in their end
“ to this part of adminiftration.” Hence it may reafon.
ably be inferred that if the commonwealth itfelf is fubordi.
nate to this department of government at times, fo there-
fore will neceflarily be the acts of the legiflatnre, when they
fhall be found to violate firit principles, notwithftanding the
foppofed ¢ omnipotence of parliament,” which is an abo-.
minable infult upon the honour and good fenfe of our coun-
try, as nothing is omnipotent as it relates to us, either re-
ligious or political, but the Cod of Heaven and our conftitu.
gion !

I will not in an extra-judicial manner affume the right to
pegative a law, for this would be as dangerous as the exam.
ple before us ; but if by any legal means I have jurifdittion
of a caufe, in which it is made a queftion how far the law be
a violation of the conftitution, and therefore of no obliga.
tion, 1 fhall not fhrink from a comparifon of the two, and
pronounce fentence as my mind may receive conviction.—
To be made an agent, therefore, for the purpofe of violat-
mg the conftitution, I cannot confent to.—As a citizen I
fhould complain of it; as a public fervant, filling an office
in one of the great departments of government, I fhould be
a traitor to my country to doit. But the violation muft be
plain and clear, or there might be danger of the judiciary
preventing the operation of laws which might be productive
of much public good. Thefe premifes being admitted, as
I think they muft, I will now draw a comparifon of the law
before us with the conftitution. The conftitution declares
there fhall be judges in chancery, judges of the general
court, &c. &c. and the firft queftion that occurs is this—
Can the office of 2 judge in chancery and common law be
rightfully vefted in the fame perfons, provided the appoint-
ment be regular 2-—To which I anfwer, 1 fee no incompati.
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bility, in the exercife of thefe offices, by the fame perfons
—for although they be ditin&t offices, peoffefling diftind
powers, they do not neceflarily blead and*run together,
becaufe they are placed in the fame hands. The judge who
knows the powers and duties of both, will well know how
to keep them apart—like the rays of the fun, they radiate
from one common centre, and may run parallel for ever,
without an interference.—But to this, an ingenius and
fubtile argument is offered, and taken from the 17th artide
of the conftitution, wherein it is directed, that when the
judges of the general court are impeached, the court of
appezls thall fet in judgment—but 4ll other officers of go.
vernment, fhall be xmpcachcd before the general court.
Therefore, the conltitution méant to keep the offices dif-
tin&, in diftinét hands, becaufe it is poflible that cthey may
try one another, and perhaps form a combination, infiscur
of the fraternity. This is too nice a deduétion, and is 2
better argument in favour of an amendmert of the coufli-
tution, than of the queftion under confideration. We can-
not {upply defects ; nor can wereconcile abfurdities, if anv
there be ; this muft be done by the people ; and were we
about the bufinef(s of amendments duly authorifed, it mighc
be well to confider this poiut.—But I cannot fee why 3
judge in chancery, if he be a judge alfo of the general
court, may not be tried by the court of appeals ; for if he
be convitted of fuch a crime, as he ought to be difplaced
office in either capacity, he would hardly be allowed to
hold the other—ner do I fee why the judges of the general
court, cannot try their brothers in chancery.

The Legiflature having a knowledge of this cafe, chofe
to truft the powers in our hands, as in the cafe of the high
"court of appeals who poflefs both chancery and common law
powers, and are yet impeachable before the general courr,
who ought not to have a ftronger fympathy or fellow-ieel«
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ing for each other than for all the judges. In this cafe we
find the fame pollible inconvenience, but it is barely poflible
to {uppole that juftice and the law will not be the object of
a court’s decifion let who will be the culprit, or objeét of
trial—we find the county courts poflefs thefe powers, and I
do fuppofe, if the dodtrine contended for, on this peint,
was found, they would not have been fuffered to have
refted from the beginning of the revolution to this day, in
thofe courts, and without arrogating much to ourfelves
we may be allowed to hope the truft would be at leaft as
well executed, in our hands.—I have nothing to fay with
refpe® to the policy of the meafure, that will fpeak for
itfelf ; and moreover, it belongs to the legiflature to decide.

The next inquiry we are to make, brings us pointedly
to the comparifon of the law now under contemplation,
and the conftitution, and how does it ftand ? the conftitu.
tion {ays that judgcs in chancery fhall be appointtd by joint
ballot of both houfes of aflembly, and commiflioned by the
governor during good behaviour—and for the moft valua-
ble purpofes; to fecure the independence of the judiciary.
—Contrary to this exprefs diretion, which admits of no
doubt, implication or nice conftruction, that bane to poli-
tical freedom, the legiflature has made the appointment by
an a& mandatory, to the judges, leaving them not at liber-
ty to accept or refufe the office conferred, whichis a righe
every citizen enjoys, in every other cafe—a right too facred
to be yielded to any power on earth—but, were I willing
to do it as it relates to myfelf, as a judge I owzhtnot ; be.
caufe it would fruftrate that moft important objeét before.
mentioned—intended by the conftitution to be kept facred,
for the wifeft and beft of purpofes—to wit, that juftice and
¢he law be done to all manner of perfons without fear or
rewaru.—
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Por how wonld the rigns &f individuals ffand when
brought in enteit with the public or even an’influential
charalter, ¥ tre judges may be removed from office by the -
fame power who appointed them, to'wit, by a- ftatute ap.
pointmjent- as ‘in ‘this cafe, and by a ftatuté difappointment
.a8 was the cafa in the court of appeals—might not danger
be apprehended from this fource when future:times fhall
be more corrupt? and yet, thank FHeaven, the time has not
arrived, when apy judge has thus ‘depraded his office, or
dignity as @ man, by a Jecifion governed by fear.er any.
other bafe motive, and 1 hope a long time will yet elapfe
before this will be the cafe—but our conftitution was made,
not only:for the prefent day, but for ages to come, fubjeét
only to.fuch alteraions as the people may.pleafe to make,
Let me now compare the law and the conftitution in the
cther point ; that of theswant of a commiffion during good
behaviour, and the reafons will fully or forcibly apply—
when I receive the.commiffionr, I fee the ground on which
l&ané I fee that my own mtegnty is that ground apd
no opinions, but fuch as are derived from bafe motives, can
he {uﬁcneut to remove me from office—in wh:cb cafe when.
foever an appeal is made to me by an mjured citizen, I wxll
do him juftice, as far as my mental powers will enable me,
to diicover it wnthout ahy appréhenﬁom of an unju& attack
—that if the proudeft fov’erexgn on earth wis o conteft
;{ith the toweft peafant, that creeps thréngh this vale of

rrow yet fhould the arm of ;tt!hce be extendcd to him
a‘rO‘ ! . - .e ' .

. To conclude; -F do declare thit T will not hold an- office,
which I bslieve to-be unconftitutional, that I -wil¥ not be
made a fic agent; 1o aflit the legiflature in aviolation of
this facred létter, that I {orm this opinion from the coavic:
tion I feel thatr I am t-ee to think, fpeak, and ad, as other
pen da:upon fo great a quetion, that as I never did facyix

. ¥ ' : :



( 38 )

fice my own opinions for the {ake of populirity, in the va.
rious departments [ have hed the honaur 1o fill, however
delirable popular fuvour may be, when obxained upon ho-
norable principles; fo now that | am grewn old, 1 can.
not depart from thole motives which I have both in public
and private life made my flundard—-1 concur therefore moft
heartily with my brothers, who have gone before me in the
laft two points, that the law is unconftitutional and ought
not to be exec.ted, the injunction therefore muft be over
ruled—and this opinion I form ot from a view of the we.
morials, nor from writers who knew not the bleflings of
free government, but as they were feen and fe't through
the prefp=Q of future times, but from boneit reafon, com.
mon {enfe, and the great legter of a Free Conftitution !

JUDC * FUCKER

THIS queftion was an adjourned cafe from the diftrié;
court of Dumfries, an. avofe upoﬁ the ad of 17932, fOt
reducing into one the fzvera} adts concerning the e(&abh{h-
ment, jurifdi&tion, and powcrsof the didtrict courts.

Sec. 3. of that a& declerys if to be the duty of two of
the judges of the general coyrt to attend eacb diftri&t conrt
at their refpeive terms; and tbe faid two judges (hall con-
ftitute a court for fuch diftri@, &c.

Sect, 11. provides that each of the faid dxﬁrz& couyts,
““ in terin-time, or any jue e thereof, in vacation, fhall, and
¢ may have, and exercile thewme powsy of grapting in,
¢ juntions, to ftay proceeding. on any judgment, obtained
¢ in ay of the faid ditrict ~onrrs, as’s now had, and exer.
“¢ cifed by the judge of the high court of chancery, in imilar
 cafes, and the faid diftei& cour s, may proceed to the dif-
“ folution, or final hesring of all fuits, commencing by in-
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* junfion, under the fame rules, and regulations, as are
 now prefcribed by law for conduting ﬁmxhr (uis iv b
¢ high court of chancery.”

Upon this claufe, a motion was made in Dumfries diftyidt
court, May 43, 1791, for an injunétion to fay procediugs
on a judgment obtained in that court, and was adic..rred
hither for novelty and difficuity.

The queftion which it is now incumbent on this eosirt to
decide, feemns to me to be thortly this—whether a jwige of
the general court of this commonweslth, can conftitutionale
ly exercife the funQions of a judge in chasicery ? this cells
upon us for a recurrence to fundamental principles, a
duty which vur bill of rights * exprefily iupofes wpon ald
the fervants of the commonwealth. Agne this renders it
neceflary not only tc inveftigave the princip/cs upon which
our government is founded, but che audhority by which it
was cftablithed ; inafmuch as there are doubts in the breafly
of many, whether our conflitution iticif is any more than
an a& of the ordinary legiflature, revacable, or fubjeét to.
alteracion by them, in any manner, and at any time.

In cenfidering this queftion, I fhall firft ftate my cwn im-
preflions, arifing from the text of the conftitution, and the
rpmt of our government, only unfupported by any former
judicial opinions on the fubje@—-2and, fecondly, as founded
on the authority and decifion of the court of appeals.

I. In ftating my own imprefiions, 1 fhall confider

1t. Whether the conftitution, or form of government
of this commonwealth, be an ai of the ordinary legiflature,
and, confequently revocable, ur fubject to alteration by the
{ame authority ; or fomething paramount theret ?

® Bill of Rights, Art. 15.
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:’ediy.- Whether,” acccrding tathatconflitution; rve fune.
s of a judge of the peneral court, and a judge in chancery,
wore iotended to be diftind; or nughtbebleaded w2 1the
fanve e fom?

1it. Whetler the conﬁuuuon be an act ef the drdinary
legiflature ; or fomething paramount thereto?

It will be remembered, by all thofe who are converfarit
with the hiftory of the rife and progrefs of the late glorious
revolution, that the meafures whivi led to the final con¢
fummation of that important event, although they origi-
nated, in moft inftances; with the legal and conftitutional
aflemblies of the differes:: <olonies, made but a {mall pro.
grefs in that chaniel, particularly in this ftate« The dif.
{olution of the conflitutional Affemblies, by the governcre
appointed by the ecrown, ouliged the people to refort to
other methods of deliberating for the cor mon good.—
Hence the firft introduQion of conventions: bodies neither
authorized by; or known to the then conftitutional govern.
ment; bodies; on the contrary, which the confltitufional
ofiicers of the then exifting governments confidered as ille-
gal, and treated as foch.  Neverthelefs, they met, delibe.

rated, and refolved for the common grod.” They were the
pesple, aflembled by their depaiies; not a legal, ot conflitu-
tional affeinbly, or part of the government as then organiz.
ed.—Hence they were not, nor could be deemed the ordi-
nary legiflature ; that Body being compefed of the _gover-
nor, council, and burgefles: who fat in feveral diffinct
chanbers, and charedfers: while the other was compofed
of a fingle bedy, having neither the chara&er of governor,
counail, or legifimate reprefentative among them: they
veere, in cffe&, the people themfclves, affembled by their de-
Jepates, to whom the care of the commonweaith was efpe~
cially, as well as unboundedly confided.

e et T
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Te prove thisdiftinction Ml farther. The power ,f
tonvenieg the diga/affemblics, or the ordimary conflimtional
legillature, refided folely in the executive : they copld neie
ther be chofen without writs iffued by it’s authority, noc
affemble w hen chofen, but under the fame authoricy. The
conventions, on the contrary, were cholen, and affcmbled,
either in purfuance of recommendations from Congrefa, -of
from their own bodies, or by the difcretion, and common
confent of the people. They were held, even whilk a
legal affembly exifted. Wimefs the convention, held in
Richmdad in March, 1775 : after which period, the legal,
or couftitutional affembly was convened in Williamfbnegh,
by the governor, lord Dunmere; and coatinued ficting
watil finally diffolved by him in juoe or July 1775-—Ne
oth¢r legal aflembly was ever chofen, ctcalnndlder
the Britith goverament.

‘The convention then was net the ordutylegﬂu'e d'
Virginia. Itwuthebody of the people, impelled- to af-
femble from a (enfe of common danger, confelting for the
common good, and ading in all things for the common
fafety. It could not be the legitimate legillature, unde,
the then eftablithed government, fince that body ceuld enly
be chofen under the permifion, and affembled under the
authority of the crown of Great Britain.

Bat although the exercife of the authority of the excu.
tive governmeut vnder the crown of Great Britain ceafed
altogether with the diffolution of that aflembly in June 17;3,
yet a conftitutional dependence on the Britith government,
was never denied, until the fucceeding May, nor diffolved un.
ti1 the moment of adopting the prefent conftitution, or form of
government; an event,whichtook efte@ly the ananimons veice

® Ord. ¢f Conv, July 1775, . 4. Rew. Co, 7o,



( ¢ )

of the tonvention, (cleded after the final diffslution of the ge-
ferslnfilembly, is sbeve-mentioned, andaflembled in Wiltiamf'

burgh;) on the agth of June 1776, after fix weeks deliberation
thereon ®, and eight days before the declatacivn of independ-
euce, by tie Congrefs of the United States. ‘This was not then
thie »& of the ordinary legiflature that diffolved the bands of
unionbetween us. It was the voice of thée people themfelives,
proclaiming to the world their refolution to be free; to be

governed only by their own laws; and to inftitute fuch a
government, a3, in their own opinion, was moft likely to
ptroduce pesce, happinefs, and fafety co the individual, as
well a3 o M'CMWo'

It feems to e an ofervation of great importance, that
e decleration of independence by this flate, was firf} made
fn that inflrument which effeblifbes oar confiitations The
inftant that the Jeclaration of independence teok effed, had
the convention proceeded mo ferthér, the government, s
formerly exercifed by the crown of Grest Britam, being
thereby totally dificived, there would neither have besn an
ordiniry legiflature, nor any other erganised bedy, or au.
thority in Virginia. Every man would have been utt
abfolved from évery focial tie, and rémitted to a
ftate of nitare. But & power to demolith the exifting fa.
bric of government, which no one will, 1 prefime, at this
day, deny to that convention, without authority to eredt
a hew one, could fever be prefuimed. A pew organization

® The comsention came to a refolution to inflrult their delegates in
¢fi to move that body to declare Amirica independent on the 1 5sh
j: 1776, and the {ame day appointed & committeec to prepare
tbe ngbt of the new conftitution, or form of government, See
the journals of the comvention affembled in Williamfburgh, May 1776,
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of the fabric, and 2 new arrangement of the powers of go-
verament, muft infantly tak~ place, to prevent thelfs evile
which the abfence of government muft infallibly produce
in any cafe; but more efpecially under circom@tsnces fo aw.
ful, and profpeds fo threatening, as thofe which furroynd.
ed the people of America, at that alarming penod Y
would therefore have been abfurdity ia the extrems, i
the people of Virginia, to authorize the convention to sh-
folve them from the bonds of one government, without
the power to upite them under any other, at a time wheg
the utmoft exertions of government were required to pre»
ferve beth their libertes and their lives : but fince they apg.
bothin form, and cfec anly different clasfes of the fame 4éh
and neceflary confequences of cach other, to quellion the
validity of the ope, is to deny the cffe of the ether. The
declaration of independence, md she conflitwtion, as the a5 Ts
OrF TE reoFLE, mufl cherefore fiand, or fall together,

Here let me cite the opiajon of an emingit lawyer on
thie ous hand, and of an enlightened politician on the otheyr
an the fubje of two pational revelytions, the mol fampi~
liar to us of any, except cor own.

¢ The revolution of 1688, {ays judge Blackfiepe, lCm
¢ 21}, was not a defeazance of the fucceflion, and 2 npw
g lmmuon of the srown by the king, and both hopfes of
¢ pu-lnmt s it was the a& of the natien alogs, ypen the
¢ cmvmthtthn'unmmbmg” ,

¢ Tie pational sffembly of France, fays the am
“ M‘Kiutoth, p. Go. was affembled as sa aordinary iogifla.
“ ture umie.'an&mglaws. They were transformed by
‘“ events intg a nmonal coavention, and vefted with powers
‘¢ to organize a new government. It is in vain that their
« adver{aries conteft this affertion by appealing to the defi-
‘“ ciency of fczms. Itis in vain to demand the legal in.
¢ firument that changed their conftitution, and extended
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their pewers.  Accurate forms in the conveyance of
¢ pewer are prefcribed by the wifdom of the law, in the
“ regular adminiftration of ftates. But great revolutions
are too lmmenfe for technical formality. Al the fanc-
« tion that can be hoped from fuch events is the voice of

¢

-

=

€
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“ the peupte, however informally and irregularly expref-

“fed” (Ddf. of Fr. Revo. 60,)

Our cafe was much fironger than either of thofe. There |

was at leaft the hadow of legal, conftitutional authority in
the convention parliament of Engiand in 1688, as the ordi.
nary legiflature, and the national affembly of France, vias
cenftitutionally affembled under the authority of the go-
vernment it {ubverted. “The convention of Virginia had
nee the fhadow of a lebal or conftitutional form about it,
It derived it’s exiftencs and authority froma higher fource ;
a3 power which can {uperfede all law, and annul the confti-
tution itfelf—namely, the peaple, in their fbvowrgn, unlimit-
ed, and walimitable authority and capacity.

From what I have faid, I am inclined to hope, that it
will appear that ovr conftitution was not the act of the or-
dinary legiflature : a few words concerning it’s operations
authority, and effe@; as tue act of the people, may not b¢
improper.

¢ A conftitution, fays the celcbmted Paine, fanot a thmg
*in name only, but in fad. Tt has not an ideal, but a
¢« real exiftence; and ‘wherever it cannot be produced in
¢ a vifible form, there is none. A conftitution is a thing
¢« antecedent to government, and a government is only
¢« the creature of a conftitution. It is not the act of the
¢« government, but of the people conflituting a government.
« It is the body of elements to which you can refer,
‘““ and quote article by article, and which contains the prin.
“ ciples on which the government fhall be efltablifhed, the
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“ manner in which it fhall be organized, the powers it
“ thali have, &c. See Rights of Man, part L. p. 30.
Vattel, in treating of the fundamental laws of a flate,
obferves, ¢ that a nation may entruft the exercife of the
¢ legiflative power to the prince, or to an affembly, or to
that aflembly and the prince, jointly ; who have then a
right of making new, and of abrogating old laws. It
is here demanded, whether if their power extends as far
as the fundamental laws, they may change the conftitu-
tion of the ftate? to this he anfwers, we may decide
with certainty, that the authority of thefe legiflators
does not extend {o far, and that they ought to confider
the fundamental laws as facred, if the nation has not in
exprefs terms given them power to change them. For the
¢¢ conftitution of the ftate ought to be fixed ; and fince that
¢ was firft eftablifhed by the nation, which afterwards truft.
“ ed certain perfons, with the legiflative powers, the fun-
damental laws are excepted from their commiffion. In
fhort, thefe legiflators derive their power from the con.
ftitution : how then can they change it, without deftroy=
ing the foundation of their anthority 2> Vattel, p. 31.
That the legiflature of this commonweaich have regard.
¢d our conftitution in this light, will appear from more than
one authority. T fhall felect the preamble of an a& pafled
in May feflion, 1783. «. 32. Rev. Co. 204. entitled an act
to amend an act, entitled an a& concerning the appoint.
ment of fheriffs, which rccites ¢ that the former act was
“ contrary to the conftitution, or form of government,”
for which reafon it was repealed.—A f{econd inftance may
be found in the ats of 1787, ¢. 23. which recites ¢ thata
“ former at, entitled an act to eatend the powess of the
¢« governor and conncil, Rev. Co. 8. appcars to the pre-
‘“ fent general aflembly to be contrary 1o the true {pirit of
(s
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¢ the conflitution :”> wherefore it was repealed.—T'wq
other inftaices may be found, the firft in the repeal * of the
adt of 1737, c. 39. for eflablithing diftrict courts, whercby
the judges of the court of appeals were required to alt as
Judges of the Ciffrict conrts o the fecond, in an ad of the laft
feflion, 17¢2, ch. 28. providing for tlie republication of the
laws of this commonwealth, which directs ¢ that the bill of
“ rights, and conflitution, or form of government, fhall
¢ be prefixed to the code of laws.”’—Other inftances doubt-
lefs may be found in cur laws where the legiflature have
either exprefsly, or tacitly, recognized the conftitution as
paramount to their own legiflative als; fo that reafoning,
jn this inftance, is confirmed by precedent.

But here an obje&ion will no doubt be drawn from the
authority of thofe writers whe affirm, that the conftitution
of a {tate is a rule to the legiflature etly, and not to the ju-
diciary, or the executive : the legiflature being bound not
to tranfgrefs it; but that neither the executive nor judi-
ciary can refort to it to enquire whether they do tranfgrefs
it, or not.

This fophifm could never have obtained a moment’s cre-

~dit with the world, had {uch a thing as a written conftitu-
tion exifted before the American revolution. ¢ All the
“ governments that now exilt in the world, fays a late
- ¢ writer,+ except the United States of America, have been
“ fortuitoully formed. They are the produce of chance,
“ not the work of art. They have been altered, impaired,
“impruved, and deitroyed, by accidentel circumitances,
“ beyond the forefight or control of wifdom ; their parts
“ thrown up againft prefent emergencies, formed no fyfte-
“ watic whole.”” What the conflitution of any country
was, or rather was fuppofed to be, could only be colleted
from what the government had at any time done; what had

* 1787, e 671, t Do Kinto /s on the Fry Rev. 115,
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been aequiefced in Ly the people, cor other component parts
of the rovernment ; or what had been reff/ed by either of
them. Whatever the government, or any branch of it
had cnce done, it was inferred they had a riglt to do again.
The uunion of the legiflative and zxecutive powers in the
fame men, or body of men, enfured the fuccefs of their
aifurpations ; and the judiciary, having no written cont’ili
fion to refer to, were obliged to receive whatever expofi-
tion of it the legiflature might think proper to make.—But,
with us, the conftitution is not an ¢ ideal thing, but a real
“¢ exiftence : it can be produced in a vifible form:”’ its
principles can be afcertained from the living letter, not
fron obfeure reafoning or dedudions only. The govern.
ment, therefore, and all its branclies muft be governed by
the contitution. Hence it becomes the firft law of the .
land, and as fuch muft be reforted ro on every occafion,
where it becomes neceflary to expound what the law i:.
This expofition it is the duty and office of the judiciary to
make ; our conftitution exprefsly declaring that the legifla.
tive, executive, and judiciary, fhall be feparate and diftind,
fo that neither exercife the powers properly belonging to
the other.—Now fince it is the province of the legiflature
to make, and of the executive to enforce obedience to the
laws, the duty of expounding muft be exclufively velted in
the judiciary.—But how can any juft expofition be made,
if that which is the fupreme law of the land be withheld from
their view ? Suppofe a queftion had arifen on either of ihe
acts before cited, which the legiflature have difcovered to
be unconftitutional, would the judiciary have been bound
by the a&, or by the conftitution?

But that the conftitution is a rule to all the departments
of the government, to the judiciary as we.l as to the legif-
Jature, may, I think, be proved by refcrence to a few parts
of it,
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The biil of rights, art. 8. provides, that in all capital and
criminal profecutions, the party accufed fhall be tried by a
Jury ¢f the vicinoge, and cannot be found guilty without
their unanimous confent.

Suppote any future act of the legiilature fhould abridge
either of theie privileges, what would be faid of a court
that fiould aé in conformity to fuch an adt?

Again ; art. 9- declares that exceflive bail ought not to
be required. The act * concerning bail, I apprehend, ex-
tends not to the fuperior courts; perhaps not even to the
county courts. Is this injunétion a mere dead letter, be- -
caufe the legiflature have not yet pafled a law equally ex-
tenfive in its obligation?

Art. 1o0. declares that general warrants are illegal and
oppreflive, and onght rot to be granted. Is this top a dead
letter, becaufe we have no act of the legiflature to enforce
the obligation?

Art. 106. fecures the free exercife of our religious duties,
according to the dictates of every man’s own confcience,
Should the legiflature, at any future period, eftablith any
particular mode of worthip, and enact penal laws to fupport
jt, will the courts of this commonwealth be bound to en-
torce thofe penaities ?

Art. 15- of the conftitution, declares that the clerks of
courts {hall-hold their oflices during good behaviour, to be
judged of and determined in the general court. Can any

egiflative a@t give any other court cognizance of fuch a
cale ?=—Or can any impeachment be tried in any court of
this commonv-ealth, except this court, and the ccurt of ap-
peals, even fhould an a& of the legillature {as was once
contem;lated) erect a court for that efpeciul purpofe ?

From all thefe inftances it appears to me that this deduc-
riou clearly follows, viz. that the judiciary are bound to take
.otice of the conftitution, as the firft law of the lund ; and

T 5185, . So.
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that whatfoever is contradictory thereto, is net the law of
the land.

And here 1 fhall avail myfelf of- the realoning of one of
the ableft political writers that has appeared in America.*

‘¢ Some perplexity refpecting the right of the courts to
‘¢ pronounce legiflative acts void, becaufe contrary to the
‘¢ conftitution, has arifen, he obferves, from an imagination'
¢¢ that the dotrine would imply a fuperiority of the judi.
““ ciary over the legiflative power. It is urged that the
¢ power which can declare the als of another void, muft:
“ neceflarily be fuperior to the one whofe acts may be de-
¢ clared void.

‘¢ Bat there is no pofition which depends on clearer prin-
“ ciples, than that every a&t of a delegated authority, con-
¢ trary to the tenor of the commiflion under which it is ex-
¢ ercifed, is void. No legiflative aét therefore, contrary
«¢ to the conflitution, can be valid. To deny this would be
¢ to affirm, that the deputy is greater than the principal ;
¢¢ that the fervant is above his mafter ; that the reprefenta.
¢¢ tives of the people are fuperior to the people themfelves.

¢ If it be {aid that the legiflative body are themfelves
¢ the conftitutional judges of their own powers, and that
¢ the conftrution they put upon them is conclufive upon
¢¢ the other departments, it may be anfwered that this can-
¢ not be the natural prefumption, where it is not to be col-
¢ leCted from any particular provifions in the conftitution.
¢ It is not othérwife to be fuppofed that the conftitution
‘¢ could intend to enable the reprefentatives of the pcoplé
‘¢ to fubftitute their will to that of their conftituents. It
¢ is far more rational to {uppofe that the courts were de.
¢ figned to be an intermediate body between the peeple and
¢ the legiflature, in order, among other things, to keep

¥ Pub, v. 2. p. 293.
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‘ the Jatter within the limits afligned to their authority.
“ The interpretation of the laws is the proper and particu-
‘ lar province of the courts. A conftitution is in fact, and
““muft be regarded by the judges, asa fundamental law.
“ It therefore bielongs to them. to afcertain its meaning, as
“ well as the mesning of auy particular a&t proceeding from
“the legiflative body.  If there be an irreconcileable va-
““ riance between th twn, that which has the fuperior ob.
“ ligation anud validity ~ught of courfe to be preferred ; or,
“in other words, the co::ftitution ought to be preferred teo
“ the ftarutes 5 the inteuties of the people to the intention
¥ of their apents.
* Nor does tlis conclufion b:* any means fuppofe a {upe-
‘“ riority of the judiciary to the .»giflative power. It only
¢ {fuppofes that the power of the pu-.ple is fuperior to both ;
‘ and that where the will of the legitiature, declared in its
¢ [latutes, ftands in appolition to that of the people, declar-
¢ ed in the conftitution, the judges ougl.t to he governed
‘“ by the latter, rather than the former. ‘They ought to
‘¢ regulate their decilions by the fundamenta: laws, rather
¢ than thofle which are not fundamental. |
“ % It can be of no weigit to fay that vhie courts, on the
“ pretence of a repugnancy, may fubftitute their owt: plea-
‘“jgre to the conftitutional intentions of the legiflacorves
‘ "This might as well happen in the cafe of two contradics
«“ tory ftatutes ; or it might as vvell happen in every agju.
¢ dication upon any fingle {tatute. The courts muft de.-
¢ clare the fenfe of the law. The obfervation, if it proved
“ any thing, would prove that there ought to be no judges
“diftin(t from the legiflative body.”
Such is the reafoning of one " the mo&t profound politi-
cians in America. It is fo full, fo appofite, and fo conclu.
five, that I think it unneceffary to add any thing farther on

* Pullins 298,
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the f{ubjed, and flall now proceed to the {econd point,
ViZe

2. Whether, according to the conflitution of this com-
monwealth, a judg® of the general court can exercife the
functions of a judge in chancery ?

There again I muft recur to one of the fundamental prin-
ciples of vur government, a principle eflentially and indif-
penfably neceflary to its exiflence as a free government,
exercifed by the immediate authority of the people, dele-
gated ro the fervants of their owu cl.oice, viz. the feparas
tion of the legiflative, exccutive, and judiciary depart.
ments.

Thefe departments, as I have before obferved, our con.
ftitution declares fhall be for ever feparate and diftinét. To
be {0, they muft be independent one of another, fo thag
neither can control, or annihilate the other.

The independence of the judiciary refults from the te-
nure of their cffice, which the coanftitution dcclares fhall be
during good behaviour. The cffices which they are to fill
muft therefore in their nature be permanent as the conflie
tution itlelf, and not liable to be difcontinued or annihilated
by any other branch of the goverument. Ience the con-
{titution has provided that the judiciary department fhould
be arranged in fuch a manner as not to be fubject to legii-
lative coutrol. The court of appeals, court of chancery,
and general court, are tribunals exprelsly required by it ;
and in thefe courts the judiciary power is either immediaie.
ly, or ultimately veited.

Thefe courts can ncither be annihilated or difcontinued
by any legiflative act; nor can the judges of them be re-
moved from thcir offices for any caufe, except a breach of
their good behaviour. | |

But if the legiflature might at any time difcontinue or
annihilate cither of thefe courts, itis plain that their tcnure.
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of office might be changed, fince a jddge, without any
breach of good behaviour, might in effect be removed from
office, by annihilating or difcontinuing the office itfelf.

This has been proved in the cafe of the former court of
appeals.* The moment that it was difcovered that that
court was not conflituted according to the directions of the
conftitution, the legiflature, without any charge of a breach
of good behaviour by any one of that court, removed a ma-
Jjority of the judges from their office, as judges of that court,
by new-moddelling the court aitogether.

I am far from confidering this act of the legiflature as un.
conftitutional, for reafons that I fhall hereafter mention.

But it proves that the judiciary can never be indepen-
dent, fo long as the exiftence of the office depends upon the
will of the ordinary legiflature, and not upon a conftitution-
al foundation.

The diftrit courts confidered as independent of the gene
ral court, and not a modification of it, are merely legiflative
courts, and confequently may be difcontinued, or annihi.-
lated, whenever the legiflature may think proper to abolith
them.—And if the judges of thofe courts held their offices
only as judges of the diftrict courts, they might be virtual-
ly, and in fa&, removed from office, as the judges of the
former court of appeals were, by a legiflative act, difconti-
nuing the courts, and transferring their jurifdiction to other
tribuuals, without any breach of good behaviour.

Hence arifes a moft important diftintion between conffi-
tutional and legiflative courts. The judges of the former
hold an office co-exiftent with the government itfelf, and
which they can only forfeit by a breach of good behaviour.
The judges of ("ie latter, although their commiiflions fheuld
import upon the face of them, to be during good behaviour,

* Iirg, Afs vi 1738, ch 6°.
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inay bé at any rime difcontinued from their office, by abolifhe
ing the courts.—In other words, conftitutional judges may
be an independent branch of the government, legiflative
judges muft ever be dependant on that body at whofe will
their offices exift.

If the principles of our government have eftablifhed the
judiciary as a barrier againft thé poffible ufurpation, or
abufe of power in the other departments, how eafily may
that principle be evaded by converting our courts into les
giflative, inftead of Conftitutional tribunals ?

To preferve this principle in it’s full vigour, it is necef-
fary that the conftitutional courts fhould all be reftrained
withia thofe limits which the conftitution itfelf feems to
have afligned to them refpectively.

What thofe limits are, may be colle@ed from the 14th
article, * which provides for the appointment of ¢¢ judges of
¢ sthe fupreme court of appeals, and general court, judges
 in chancery, judges of admiralty,”’ &c. This fpecificas
tion of judges of feveral tribunals, would lead us of itfelf
to conclude, that the tribunals themfelves were meant to
be feparate and diftiné +. This conclufion feems to be
warranied by two circumftances, the one extrinfic, the other
arifing out of the conftitution itfelfs Thofe who recollect
the fituation of our jurifprudence, at the time of the revos
lution, will remember that the union of civil and criminal,
common law, and equity jurifdittion, all in the general

® Conft. Virg. ar. 14,

t Since every word in that inflrument, the confVitution of the coma
monwealth, fhould be conflrued vo have its eff et ; arule applied to ail
written inflruments whatfocver, and more pecnliarly applicable, 1
Should prefume, to that which exprcffes the colieétive, and fovereign
will, and intention of the people.

H
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court, was one of the moft obvious defeds of that fy(tem.
In truth, nothing can be more dangerous to the citizen,
than the uuion of criminal courts, and courts of equity.
On the Earopean continent, wherefoever the civil law has
been adopted, criminal and civil proceedings have heen con-
ducted upon thz like principles: the defendant in civil cafes
might be examined upon’oath by interrogatories, te which
if be gave not fatisfattory anfwers he might be committed
until he did : this principle being extended to criminal cafes,
was denomiuated by the moderate term of putting the pei-
fon accufed to the gueflion : but inafmuch as the forcing a
critninal to accule himfelf on oath, might prove a firare to
bis confeience, the obligation to anfwer to the queftion, was
inforced by torture. To feparate forever, courts, whofe
principles and proceedings are fo diametrically oppofite, as
thofe of the common and civil taw, was, I fhould prefume,
one of the fundamental principles which the framers of our
conftitution had an eye to. They, therefore, diftributed
the powers of the then exifting general court into three dif-
tinét branches, viz. the court of appeals, thecourt of chan.
cery, and the court of general juri{diétion, at common law.
The repetition of the terw, judges, hews that it was in
contemplation thatboth the tribunals, and the judges fhould
be diftinét and feparate. 'This is farther confirmed by art.
16and 17 :* tlie former of which provides that impeachments
in general fhall be profecuted in this court, the latter that
impeachments againft the judges of this court, fhall be pro.
fecuted in the court of appeals. Nothing, then, can be
clearer than that the conftitution intended they fhould be
diftin& judges of diftinét courts. And hence I am fatisfied,
thac the former court of appeals was unconftitutionally or.

® Conft, Viryoarte, th, and 17,
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ganized. This reafoning, I apprehend will apply no lefs
forcibly to the feparation of the general court from the
court of chancery. A judge of the general court, if im.
Peached, can be profecuted in the coart of appeais inly; a
judge in chancery owly in the gemeral court : if thefe offices
be united in the fame perfon, it muft be by feparate commif.
fions; a judgment on impeachment iu the general court,
cannot vacate the commiffion of a judge of that courr, be.
caufe the conftitution has afligned another tribanal, wkere
a judge of that court fkall be tried; a judgment in the
court of, appeals cannot vacate the commiffion of a judge in
chancery, becaufe he muft be tried, as fich, in the geners)
court. Hence it feems to me we are driven to con¢lude
that the conftitution meant that the two offices fhall be fepa-
rate and diftinét. This conftrution removes every difficuls
ty, the contrary, I apprehend, creates a multitude, and
thofe infurmountable *. In purfoance of this dire@ion,
contained in the conflitution, the legiflature, when it fet
about organizing the courts, diftributed them ds above.men.
tioned. The criminal ‘and common law court, was fepa.
rated from the court of equity ; and both from the court of
appeals, in form, though not in reality, until the legiftature,
by the act of 1788, c. 68. correfted it’s formererror. And

% A curious queflion might here be propounded. Suppofe a judge
of the gencral court, holding alfv a cornmiffion as a judge in chancery,
and fitting as o judge of a diflritt court, where his funflions were unit-
ed, fhould recetve a bribe from one of the partics to a fuit depending
there before him: that on the trial at law he fhall endeavour to influ-
ance the jury, and fhall after grant an injunciion to the party from
whom he received the bribe @ Muft there be two impeachments and
two ‘rials, in different courts in this cafe, or could one trial, and one
judgment vacate both commilfions ?
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thus diftint have they remained, until the a& of the lafe
feflion, which hath not indeed united the conftitutional
courts, but hath blended them in effect, by afligning the
fur: tions of a judgein chancery to the judges of this court;
and .f carried into efte(t may lead to the total anuihilation
of all the courts which the conttitution had in contemplation
to eftablith. |

I have faid * “orz (pa. 52,) that the diftri&t courts confl.
dered as independent of the general court, and not a mo-
dification of it, are mere legiflative, and not confliturional
courts. If they are a modification only of the gencral
court, it flows from what I have already faid, that the con-
ftitution prohibits the exercife cf chaucery jurifdiction there-
in. If they be mere legiflative courts, it cannot be the
duty of any judge of a copftitutional court, merecly as fuch,
to exercife the functions of a judge of thefe courts: and it
is, I conceive, exprefsly contrary to the duty of a conftitu-
tional judge of one court, to exercife the functions of a
conftitutional judge of another diftin& conftitutional court.”

It appears then immaterial, whether, on the prefent
queftion, the diftrict courts are to be confidered as branches
of the general court, or not : yetit would be eafy to fhew,
that as they are at prefent modified and organized, they
are nothing more thanbranches of that court; and not dif-
tin&, independent, legiflative courts; unlefs the operation
of the a& in queftion fhould be conftrued to affect and change
tLeir whole fyftem, and conftitution. |

But, if they are mere legiflative courts, they may, at
any time, be organized at the will of the legiflature: le-
giflative judges may be appointed, the tenor of whofe com-
miffion may import that their office thall be during good be-
‘haviour, and yet that office be difcootinued whenever the
legiflature may think fit. If the jurifdiction of the court
of chancery can be conftitutionally transferred to them, fa
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may that of the gencral court, and of the court of appeals.
In fine thefe legifiative courts may abforb all the jurifdic.
tions, powers and fun&ions of the conftitutional courts.
Thefe 1zt then muft either be fupprefled, as ufelefs, which
the conttitution forbids * ; or the judges of them will hold
finecures inftead of offices, which is exprefsly contrary to
the bill of rights, art. 4o Add to this that fuch an arrange-
mecnt muft ever render the judiciary the mere creature of
the legiflative department, which both the conftitution+, and
the bill of rights  mcft pointedly appear to have guarded
againft.

2. I fhall now proceed to take a fhort view of the fub-
je&, as foundcd upon a folemn decifion of the court of ap-.
peals, on a f{iumilar occafion.

It will not, I prefume, be denied that the decifions of
the {upreme court of appeals in this cornmonvwealth, upon
any queftion, whether arifing upon the general principles
of law, the operation og conftruction of any ftatute or act
of aflembly, or of the conftitution of this commonwealth,
are to be reforted to by all other courts, as expounding,
in their trucft fenfe, the laws of the land; and where any
decifion of that ccurt applies to a cafe depending before any
other tribunal, that tribunal is bound to regulate its deci-
fions conformably to thofe of the court of appeals. This
poftulatum 1 conceive to be too obvioufly founded upon the
principles of our government to require an attempt to de-
monftrate it, Proceeding upon this ground, I fhall tzke up
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the queftion upon the authority of a previous decifion of
that court, on a fimilar queftion.

In the year 1787, the firft a&t eftablithing diftrict courts
was pafled.  This act * declared it to be the duty of the
“ judges of the high court of appeals to attend the faid
‘ courts, allotting among themfelves the diftricts they
“ fhould refpectively attend; three judges to be allotted to
““eack diftrit ; any two of whom fhould conftitute a
¢ court.” ch. 39. § 3.

It fhould be remembered, that at that time the court of
appeals was compofed of the judges of the high court of
chancery ; judges of the general court; and judges of the
court of admiralty. The office of the judge of the court of
‘appeals was, at that time, as it were, incidentally annexed
to their appointment to a feat on either of the other tribu-
nals. |

A part of the duty affigned to the court of appeals by
that act was the appointment of clerks to the diftrict courts,
which the a& required fhould be done at the next fucceed.
ing fcflion of the court of appeals. Ib. § 2.

On the r2th of May following, the court made the fol-
lowing entry upon their records. ¢ On confideration of a
“late act of aflembly, entitled an act eftablifhing diftrict
‘¢ courts, after feveral conferences, and upon mature deli.
“ beration, the court do adjudge that clerks of the faid
‘ courts onght not now to be appuinted, for reafons con.
“ rained in a remonftrance to the general affembly :"’—
which remonftrance is likewife entered on record, and con-
tains, among other things, the following important paf-
fages.

¢ 1. That in difcufling the at eftablifhing diftriét courts,
“ the court found it unavoidable to confider, whether the
¢ principles of that aét do not violate thofe of the conltitue
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¥ tion, or form of government, which the people, in 1776,
““ when the former bands of their fociety werc diffoived,
“ eftablifhed as the foundation of that government which
‘“ they judged neceflary for the prefervation of their _per-
“ fons and property ; and if fuck violaticn were apparent,
“ whether they had power, 2aud it was their duty to de-
¢ clare that the a& muft yield to the confliturion !

“¢ 2. That they found themielves obliged to decide, what-
¢ ever temporary inccenveniencics izight zrife, and in that
¢ decifion to declare, that the conftiturion and the a& were
“ in oppofition, and cori.l net exift together, and that the-
¢¢ former muft control the latter.

¢ 3. That the propriety and necefity of the indepen-
“ dence of the judges is evident in reafor, and the nature
“ of their office, fince they are to decide between govern.
‘¢ ment and the people, as wcll as between contending citi-
¢ aens ; and if they be dependent on either, corrupt influ-
“ ence may be apprchenfled.

¢ 4 That this applies more forcibly to exclude a depen-
«¢ dence on the legiflature, a branch of whom, in cafes of
¢ impeachment, is itielf a party. |

“ 5. To obviate a poffible cbjection that the court, while
they are maintaining the independence of the judiciary, are
‘ countenancing encroachmentc of that branch upon the
¢ departments of others, and afluming a right to control
¢ the legiflature, it may be obferved, that when they de.
“ cide between an act of the people, and an act of the legif-
¢ lature, they are within the line of their duty, declaring
‘ what the law is, and not making a new law.

¢¢ 6. That although the duties of their office wer not af-
“ certained at the time of eftablifhing the conftitution, yet
‘¢ in refpect thereto, the conftitution gives a principle, namne-
“ly, that ¢ no future regulation fhould tiend the duties
“ of the judges of the general court, court of chancery,
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¢ and court of admiralty, which the conftitution feems te
‘“-require to be exercifed by diftinct perfons.”’

¢ 7. That the affigning ro the judges of chancery and ad-
*“ miralty jurifdi®ion in common law cafes, may be confi-
¢ dered as a rew office.”

Thele declarations, according to my weak apprehenfions,
compr-hend the prefent queftion in the fulleft extent. I
fhould therefore be of opinion, upon the ground of ihis 2u.
thority, as well as upon the convi&icn of my own mind, in-
dependent thereof, which, unlefs fo fortified, I might have
miftrufted, that we ought to certify to the diftrict court of
Dumfries ¢¢ That in the opinion of this court, a judge .of the
‘¢ general court cannot conftitutionally exercife the func-
¢ tions of 2 judge in chancery.”” But the jud;es who have
already delivered their opinions, although fome of them ap
pear to diflent from me upon this point, having unanimoufly
concurred in another, viz. That the funétions of a judge in
chancery can only be exercited ty thofe who may be confti-
tuted judges in chancery, in the manner prefcribed by the
conftitution ; 1 fhall concur in their unanimous judgment,
without offering any reafons on a fubject which has been fo
fully and fatisfactorily difcufled by them.

When the court unanimoufly agreed, and the certificate
wasin thefe words: | |

“ Qrdered, tnatit be certified to the [aid diftri& court
(Dumfries,) as the opinion of thiscourt, ¢ that the motion
“ of the plaintift, praying an injunction, to ftay the pro-
“ ceedings on a jnagment obtained againft him in the faid
¢ diitrict court by the defeudant, oupht to be over ruled,
“ becaule the powers and duties afligned to be performed by
“ the eleventh {c&tiun of the act of the luft feflion of aflem-
“ bly, entitled ‘an & reducing into one the feveral adts
¢ concerning the eftablithment, jurifdiction, and powers of
“ the aiftrict courts,” can only be executed by thofe who
“ may be cenftituted judges in chancery, in the manner pree
 {cribed by the conflitution of this commonwealthy”?
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DECLARATION

OF

RIGHTS axnp CONSTITUTION.
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At a GENERAL CONVENTION of Delegates and Reprze
Jentatives, from the [everal counties and corporations of
Virginia, beld at the capitol in the city of Iiliiamfburgh,
en Monday, the Gth of iviay, 1776

a

wmemt——

DECLARATION or RIGHTS.

A declaration of rights, made by the reprefentatives of the

gned peeplt of Virginia, affembled in full and free con.

vention ; which rigats do pertain to them, and their pof-
terity, as the bafis and foundation of government.

\

Io T HA'T all men are by nature equally
free and independent, and have

certain inherent rights, of which, when they enter into 4
ftate of [ocicty, they cannot, by any ¢omr - Asurive of
[
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diveft their pofterity: namely, the eujoyment of life and
liberty, with the means of acquiring and poflefling property,
and pur{uing and obtaining happinefs and fafety.

~ 2. That all power is vefted in, and confequently derived
from the people; that magiftrates are their truftees and
fervants, and at all tines amenable to them.

3+ That government is, or ought to be inftituted for the
common benefit, protection, and fecurity of the people,
nation, or community ; of all the various modes and forms
of government, that is beft, which is capable of prodacing
the greateft degree of happinefs and fafety, and is mott ef-
fectually {ecured againft the danger of mal.adminiftration ;
and that when any government fhall be found inadequate
or contrary to thefe purpofes, a majority of the community
‘hath an indubitable, unalienable, and indefeafible right, to
reform, alter, or abolifh it, in fuch manner as fhall be judg-
‘ed moft conducive to the public weal.

4. That no man, or fet of men, are intitled to exclufive
or feparate emoluments or privileges from the communiry,
but in confideration of public fervices, which not being de-
fcendible, neither ought the offices of magiftrate, legiflator,
or judge to be hereditary.

5. That the legiflative, and executive powers of the ftate
fhould be feparate and diftin& from the judiciary ; and that
the members of the two firft may be reftrained from oppref-
fion, by feeling and participating the burthens of the peo.
ple, they fhould, at fixed periods, be reduced to a private
ftation, return into that body from which they were origi-
nally taken, and the vacancies be {upplied by frequent, cer-
tain, and regular elections, in which all, or any part of the
former members, to be again eligible, or ineligible, as the
laws fhall direct.

6. That elettions of members to ferve as reprefentatives
of the people, in affemhly, ought to be free; and that all
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men, having {ufficient evidence of permanent common in.
terelt with, and attachment to the community, have the
right of fuffrage, and cannot be taxed or deprived of their .
property for public ufes, without their own confent, or that
of their reprefentatives fo elected, nor bound by any law to
which they have not, in like manner, affented, for the pub. .
lic good. . .

7. That all power of fufpending laws, or the execution
of laws, by any authority without confent of the reprefent-
atives of the people, is injurious to their rights and cught
not to be exercifed.

8. That in all capital or criminal profecutions, a man hath
a right to demand the caufe and nature of his accufation,
to be confronted with the accufers and witnefles, to call for
evidence in his favour, and to a fpeedy trial by an impartial
jury of his vicinage, without whofe unanimous confent he
cannot be found guilty, nor can he be compelled to give
evidence againit himfelf; that no man be deprived of his
liberty, except by the law of ihe land, or the judgment of
his peers. |

9 That exceflive bail ought not to be required, nor ex-
ceflive fines impofed, nor cruel and unufual punifhments in.
flited. | |

10. That general warrants, whereby an officer or mef-
fenger may be commanded to fearch fufpeéted places, with-
out evidence of a fa& committed, or to fcize any perfon or
perfons not named, or whofe offence is not particularly de-
{cribed and fupported by evidence, are grievous and oppref-
five, and ought not to be granted.

11. That in controverfies refpeéting property, and in
fuits between man and man, the ancienttrial by jury is pre-
ferable to any other, and cught to be held facred.
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12. Thatthe freedoin of the prefs is one of the great
bulwarks of liberty, and can never be reftrained, but by
defpotic governwments.

13- That a well regulated militia, compofed of the body
of the people, trained to arms, 1s the proper, natural and
fafe defence of a free ftate; that ftanding armies, in the
time of peace, fhould be avoided, as dangerous to liberty ;
and that in all cafes, the military thould be under a ftridt
fubordination to, and governed by the civil power.

14. That the people have a right to uniform govern.
ment, and therefure, that no government feparate from,
or independent of the government of Virginia, ought to
he ereded or eftablifhed within the Y:mits thereof.

15. That no frec government, or the blefling of liberty,
can be preferved to any people but by a firm adherence to
juftice, moderation, temperance, frugality and virtue, and
by frequent recurrence to fundammental principles.

16. That religion, or the duty which we owe to our
Creator, and the manner of difcharging it, can be direét=d
only by reafon and conviétion, not by force or violence,
and therefore all men are equally entitled to the free ex-
ercile of rehgxon, according to the ditates of confcience ;
aud that it is the matual duty of all to pradtice Cbnﬁxan
{urbearance, Jove, and charity towards each other.
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Trr CONSTITUTION.

The Conttitution, or Form of Government, agreed to and
refolved upon by the Delegates and Reprefentatives of
the feveral Counties and Corporanons of Virginia.

¢
WHEREAS George the third, king

of Great Britain and Ireland, and
eleCtor of Hanover, heretofore entrufted with the exercife
of the kingly office in this government, hath cndeavoured
to pervert the frme into a deteftable and infupportable ty.v
ranny, by putting his negatlve on laws the moft wvholefome
and neceffary for the ptiblic good By denying his gover-
nors permiffion to pafs laws of immediate and prefling im-
portance, unlcfs fufpended in their operation for his affent,
and when fo fuipended, ncgle&mg to attend to thewm for
many years: By refufing to pafs certair other laws, unlefs
the perfons to be benefited by them would relinquith the in-
eftimable right of reprefentation in the legiflature : By dif-
folying legiflative 2flemblies repeatedly and continually, fo;-
oppofing, wuh manly firmnefs, his invafions of the rights
of the people: W hen diffolved, b refufing to call others
for a long fpace of time, thereby lea.ing tiee political fyf-
tem without any legiflative head : By endeavouring to pre-
vent the population of our country, and, for that purpole,
obftructing the laws for the naturalization of foreiguers :
By keeping among us, in the time of peace, ftanding armies
and fhips of war : By affeiing to render tlie military inde-
Pendent of, and fuperior to the civil power: By combining
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with others to {ubject us to foreign jurifdiction, giving his
aflent to theis pretended adls of segiflation : For quartering
large bodies cf armed troops among us: For cutting off our
trade with all parts of the world : For impofing taxes on us
without our confént: For depriving us of the benefits of
trial by jury : For tranfporting us beyond feas, to be tried
for pretended offences: For fufpending our own legifla-
tures, and declaring themfelves invettcd with power to le.
giflate for us in all cafes whatfoever : By plundering our
feas, ravaging cur coalts, burning our towns, and deftroy.
ing the lives of our people : By inciting infurretions of our
fellow fubjeds, with the allurements of forfeiture aggd con.
fifcation : By prompting our negroes to rife in arms arong
us, thofe very negroes whom, by an inhuman ufe of his ne-
gative, he hath refufed us permiffion to exclude by law :
By endeavouring to bring on the inhabitants of our fron.
tiers, the mercilefs Indian favages, whofe known rule of
warfare is an undiftinguifhed deftruction of all ages, fexes,
and conditions of exiftence: By tranfporting, at this time,
2 large army of foreign mercenaries, to complete the works

of death, defolation, and tyranny, already begun with cir-
cumftances of cruelty and perfidy, unworthy the head of a
civilized nation: By anflwering our repeated petitions for
redrefs with a repetition of injuries : And finally, by aban.
doning the helm of government, and declaring us out of
his allegiance and protetion. By which feveral adts of
mifrule the government of this country, as formerly exer-
cifed under the crown of Great Britain, is totally diffolved.

2. We, therefore, the delegates and reprefentatives of
the good people of Virginia, baving maturely confidered
the prem:fes, and viewing with great concern the deplora.-
ble condition to which this once happy country mouft be re.
duccd, unlefs fome regaiar adequate mode of civil polity is
fpeedily adopred, and & compliance with a recommendatior:
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of the General Congrefs, do ordain and declare the future
form of government of Virginia to be as followeth :

3- The legiflative, cxecutive, and judiciary departments
fhall be feparate and difting, {o that neither exercife the
powers properly belonging to the other ; nor fhall any per-
fon cxercife the powers of more thzn one of them at the
fame time, except that the juftices of the county courts fhall
be eligible to either houle of allembly.

4- Thelegiflative {hall be formed of two diftin& branches,
who, together, fhall be a complete legiflature. They fhall
meet once or oftner every year, and fhall be called the Ge-
neral Affembly of Virginia.

5. One of thefe fhall be called the Houfe of Delegates,
and confift of two reprefentatives to be chcfen for each
county, and for the diftri¢t of Weft-Augufta, annually, of
fuch men as atually refide in, and are freeholders of the
fame, or duly qualified according to law ; and alfo one dele-
gate or reprefentative to be chofen annuually for the city of
Williamfburg, and one for the borough of Norfolk, and a
reprefentative for each of fuch other cities and boroughs as
may hereafter be allowed particular reprefentation by the
legiflature ; but when any city or borough fhall fo decreafe
as that the number of perfons haviny right of fuffrage there.-
in fhall have been for the fpace of feven years {ucceflively
lefs than half the number of voters in fome oue county in
Virginia, fuch city or berough thenceforward fhall ceafe to
fend a delegate or reprefen:ative to the afiembly.

6. The other {hall be called the Senate, and confift of
twenty-four members, of whom thirteen thall conftitute a
houfe, to proceed on bufinefs, for whole election the diffe-
rent counties fhali be divided iuto twenty-four diftrict, and
cach county of the relpective diftrict, at the time of the
election of its delegates, {hall vote for one fenator, who is
actually a refident ard frecholder within the diftrict, or du-
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Iy qualified according to law, and is upwards of twenty-
five years of age; and the fheriffs of each county, within
five days at fartheft after the laft county eletion in the dif-
trict, fhall meet at fome convenient place, and from the
poll fo taken in their refpedive counties, return as a fenator
tb~ man who fhall have the greateft number of votes in the
whole diftrict. To keep up this affensbly by rotatien, the
diftri& fhall be equally divided into four claffes, and num-
bered by lot. At the end of one year after the general
eletion, the fix members elefted by the firft divifion fhall
be difplaced, and the vacancies thereby occafioned, fupplied
from fuch clafs or divifion, by new ele&ion, in the manner
aforefaid. This rotation fhall be applied to each divifion,
according to its number, and continued in due order, an.
nually.

7. That the right of fuffrage in the eleion of members,
of both houfes, thall remain as exercifed at prefent, and each
houfe fhall choofe its own fpeaker, appoint its own officers,
fer - its own rules of proceeding, and direct writs of elec.
t.. . or fupplying intermediate vacancies.

4. All laws fhall originate in the houfe of delegates, to
be approved or rejeCted by the fenate, or to be ameunded
with the confent of the houfe of delegates; except money
bills, which in no inftance fhall be altered by the fenate,
but wholly approved or rejected.

9. A governor, or chief magiftrate, fhall be chofen an.
nually, by joint ballot of both houfes, to be raken in each
Loufe refpe&ively, depofited in the conference room, the
boxes examined jointly by a committee of each houfe, and
the numbers feverally rcported to them, that the appoint-
ments nay be entered (which thall be the mode of taking
the joint ballot of both houfes in all cafes) who fhall not

contnue in that office longer than three years fucceflively,
gor be cligible uniil the expiration of four years after he
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fhall have been out of that office. A- [uate, but mode.

rate {alary, fhall be {ectled on him during his continuance

in office ; and he fhull, with the advice of 2 council of ftate,

exercife the executive powers of government, according to

the laws of this conmonwealth ; and fhall not, under any

pretence, exercife any power or prerogative, by virtue of
any law, ftatute, or cuftom of England: But he fhall,
with the advice of the council of ftate, have the power of
granting reprieves or pardons, where the profecution fhall

have been carried on by the houfe of delegates, or the law

fhull otherwiie particularly direct; in which cafes, no re-
prieve or pardon fhall be granted but by refolve of the
houfe of delegates. ,

~ 10. Either houfe of the general affembly may adjlourn
themfelves refpectively. The governor fhall not prorogue
or adjourn the aflembly during their fitting, nor diffolve
them at any time ; but he fhall, if neceflary, either by the
advice of the council of ftate, or on application of a majo-
rity of the houfe of delegates, call them before the time to
which they fhall fland prerogued or adjourned.

11. A privy ccuncil, or council of ftate, confifting of
eight members, fhall be chofen by joint ballot of both houfes
of aflembly, either from their own members or the people
at large, to affift the adminiftration of government. They
fhall annually chocfe out of their own members a prefident,
who, in cafe of the death, inability, or neceflary abfence
of the governor from the government, fhall aét as lieu.
tenant-governor. Four members fhall be fufficient to ad,
and their advice and proceedings fhall be entered on record,
and figned by the members prefent (to any part whereof
any member may enter his diffent) to be laid beforc the ge-
neral affembly, when called for by them. This council
may appoint their ov.n clerk, who fhall have a falary fet-
tled by law, and take an oath of tecrecy in fuch matters as

K
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lie fhall be direited by the board to conceal. A fum of mo-
hey appropriated to that purpofe fhall be divided anuually
among the members, in proportion to their - attendance ; and
they fhall be incapable, during their continuance in office,
of fitting in either houle of aflembly. Two members fhall
be removed by joint ballot of both houfes of affembly at the
end of every three years, and be ineligible for the three
next years. Thele vacancies, as well as thofe occafioned
by death or incapacity, fhall be fupplied by new electiuns,
in the {ame manner,

12. The delegates for Virginia to the Continental Con.
gre(s fhall be chofen annually; or {uperfeded in the mean
tine by joint ballot of both houfes of affembly.

13+ The prefent militia officers fiall be continued, and
vacancies fupplied by appointment of the governor, with
che advice of the privy council, or recommendations from
e refpective county courts; but the governor and council
thall have a power of {ufpending any officer, and ordering
a court-martial on complaint of mifbehaviour or inability,
or to fupply vacancies of officers happening when in atual
fervice. The governor may embody the militia, with the
advice of the privy council, and when embodied, fhall
aloue have the direction of the militia under the laws of the
country. '

14 The two houfes of afferbly fhall, by joint ballot,
appoint judges of the {upreme court of appeals, and gene-
ral court, judyes in chancery, judges of admiralty, fecre-
tary, and the attorney general, to be commiflioned by the
‘governor, and continue in oftice during good behaviour :
La cafe of death, incapacity, or refigunation, the governor,
with the advice of the privy council, fhall appoint perfons
to fucceed in office, to be approved or ditplaced by both
Lioutes. Thefc officers fhall have fixed and adequate f{ala-
vies, and, torether with ail other Mwolding lucrative ofiices,
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and all minifters of the gofpel of every denomination, be
incapable of being eleted members of either houfe of af.
fembly, or the privy council.

15. The governor, with the advice of the privy council,
fhall appoint juftices of the peace for the ¢ounties; and in
cafe of vacancies, or a neceflity of increafling the number
hereafter, fuch appointments to be made upon the recom-
mendation of the refpective county courts. The prefent
acting fecretary in Virginia; and clerks of all the county
courts, fhall continue in office, in cafe of vacancies, either
by death, incapacity, or refignation, a fecretary fhall be
appeinted as before directed, and the clerks by their re{pe~-
tive courts. The prefent and future clerks fhall hold their
offices during good behaviour, to be judged of and deter-
mined in the general court. The fherifts and coroners fhall
be nominatcd by the refpettive courts, approved hy the go-
vernor, with the advice of the privy council, and commif-
fioned by the governor. The juftices fhall appoint confta.
bles, and all fces of the aforefazd ofﬁcers be regulated by
law.

16. The governor, when he is out of office, and others
offending againft the ftate, either by mal-adminiftration,
corruption, or other means by which the fafety of the ftate
may be endangered, fhall be impeachable by the houfe o
delegates. Such impeachment to be profecuted by the a:=
torney-general, or fuch other perion or perfons as the houfe
may appoint in the general court, according to the laws of
the land. If found gnilty, he or they fhall be elther for
ever difabled to hold any office under government, or re-
moved from fuch office pro tempore, or fubjected to {uch
pains or penalties as the Jaw fhall direc.

17. If all, or any of the judges of the general court fhall,
on good grounds (to be judged of by the houfe of delegutes)
be acculed of any of the crimes or offences before aiention=
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ed, fuch houfe of delegates may, in like. manner, impeach
the judge or judges fo accufed, to be profecuted in the
court of appeals; and he or they, if found guilty, fhall be
punithed in the manner as is ‘prefcribed in the preceding
claufe.

18. Commiffions and grapts fhall run in the name of the
Commonwealth of Virginia, and bear teft by the governor,
with the feal of the commonwealth annexed. Writs fhall
run in the fame manner, and bear teft by the clerks of the
feveral courts. IndiGtments jhall conclude, againft the peace
and dignity of the commonwealth.

19. A treafurer fhall be appomted annually, by joint bal.
lot of both houfes.

20. All efcheats, penalnes, and forfeitures, heretofore
going to the king, fhall go tothe commonwealth, fave only
}‘uch as the legiflature may abohﬂx or otherwife provide
or.

1. The territories contained within the charters eret.
ing the colonies of Maryland, Penniylvania, North and
South-Carolina, are hcreby ceded, releafed, and for ever
confirmed to the people of thofe colonies refpetively, with
all the rights of property, jurifdition and government, and
all the rights whatfoever which might at any time hereto-
fore have been claimed by Virginia, except the free navi-
gation, and ufe of the rivers Potowmack and Pokomoke,
with the property of the Virginia fhores or ftands border-
ing on either of the faid rivers, and all improvements whick
have been or fhall be thereon, The weftern and northern
extent of Virginia fhall in all other refpects ftand as fixed,
by the charter of king Jamesthe firft, in the year one thou.
fand fix hundred and nine, and by the public treaty of peace
between the courts of Great Britain and France in the year
one thoufand feven hundred and fixty three ; unlefs, by act

pf legillature, one or more territories fhall hereafter be laid
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off, and governments eftablifhed weftward of the Allegheny
mountains. And no purchafe of lands fhall be made of the
Indian natives but on behalf of the public, by authority of
the general affembly.

22- In order to introduce this government, the repre.
fentatives of the people met in convention, fhall chocfe a
governor and privy council, alfo fuch other officers” s&ted
to be chofen by both houfes as may be judged neceliary to
be immediately appointed: The fenate to be firft chofen by
the people, to continue until the laft day of March next,
and the other officers until the end of the fucceeding feffion
of aflembly. In cafe of vacancies, the fpeaker of cxther
houfe fhall xﬂ'ue writs for new ele&lons. |

(The End of the Couftitution.)
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COURT or APPEALS.

Court of appeals firft opened at Williamfburgh,
3oth Auguft, 1779.

Williamfburgh, to wit.
A T the capital in the fu.d city on Monday the 3oth of
Auguft, one thoufand feven hundred and {eventy nine: In

virtue of an at pafled at the laft feffion of generzl aflembly
intituled *“an a& conftituting the court of appeals,” —then
and there convened, Edmunu ‘~ndleton and George Wythe
efquires, two of the judges of che high court of chancery ;
John Blair efquire, one of rae judges of the general court
and Beniamin Waller, Richard Cary, and William Rofcow,
Wilfon Curle efquires, judges of the‘court of admiralty.

And thereupon the oath of fidelity prefcribed by an aét in.
tituled “an act prefcribing the oath of fidelity,” and the
oath of certain public officers ¢¢ together with the oath of
office preicribed by the faid a&, conftituting the court of
~ appeals, to be taken by every judge of the faid court, being

firft adminiftered by the faid George Wythe 2nd John Blair
efquires, to the {aid Edmund Pendleton, and then by the
{aid Edmund Pendleton efqire to the zeit of the judges;
- the court proceeded to the Lufinefs before them, and then
adjourned till the 16th day of December next.”’—

LSigned,]
«“ EDMUND PEIVDLETON.”
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REMONSTRANCE,

Of the court of appeals, to the general affimbly. e

T a court of appeals, held at the court houfe, in the
city of Richmond, on Tuefday, the twenty ninth day of
April, one thoufand feven hundred and eighty eight, and
thence continued, by adjournments, until Monday, the
twelfth day of Miy next followigg, then and there prefent

Edmund Pendleton, William Fleming,
George Wythe, Henry Tazwell,
John Blair, Richard Cary,
Paul Carrington, 7~ James Henry,
Peter Lyons, and John Tyler,

-

Efquires, Judges. -  — -

On confideration of a late a& of affembly intituled ¢ ag
a& eftablithing diftri@ courts,”” after feveral conf"renccs,
and upon mature déliberation, the court do adjudge that
clerks of the faid courts, ouvht not now t.. be appointed,
for reafons contained in a remonﬁrance to the general af-
fembly, in the words following, 1o wit

To the honourable the fpeakers and other members of
the fenate and houfe of delegates of the commonwcalth of
Virginia in general affembly.
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e remee————ger

THE

RESPECTFUL REMONSTRANCE

OF THE

COURT or APPEALS.

THE remonftrants finding themfelves called upon by a

late a&t of the general aifembly, intituled, “anac efta.
blithing diftrict courts,” to proceed at this feffion to the ap-
pointment of clerks to the faid courts, that whole a& was ne-
ceflarily brought into their view ; in conﬁdermg which they
encountered many difficulties, of an ordinary nature, fuch
as whether their power of appointing now, though directed
by the 2nd fection, was not controled by the 1 16th declar-
ing that the a& fhould, take effect, and be in force, from
and after the firlt day of July, in the year 1788, and not be-
fore, whether the diftri@ courts have jurifdiGion of any
fuits now depending in the general court, of above thirty
pounds value; whether any, and what, provifion was made
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for the trial of criminals who might remain in the public
jail after the feflion of the general court in June next, or
who might be examined and committed prior to the faid
firft day of July; and whether for want of precifion in fe-
veral other parts of the law, it was, in the refpeQive cafes
to operate from the time of paffing, or from the firft day of
July.

(1n other inftances, particularly in the conftrution of the
late execution law, regularly brougnt before the court this
term, they have to lament the laft difficulty, which they
found fo great that nothing but the repofe of the communi-
ty, and the neceffity of having one uniform fyftem in thag
refpe& could have induced the court to decide upon it at
laft without further confideration.)

But in the progrefs of their difcuffion, they found it
unavoidable to confider more important queftions, viz 3
whet*er the principles of this act de net violate thofe of
the conftitution or form of government, which the people
in 1776, when the former bands of their fociety were dif.
folved, eftablifhed as the foundatio” of that government
which they judged neceflary for the prefervation of their
perfons and property ; and if fuch violation were apparent,
whether they had power, and it was their duty, to decla-e
that a& muit yield to the conftitution.

And here they have again to lament, that there fhould
be occafion to decide thofe important queftions in any cafe,
efpecially at a time when the minds of the citizens are agie
tated upon other queftions of great and national concern,
more fo that the neceflity fhovld occur in a cafe wherein
their individual interefts are invalved, and ftill more that g
decifion one way might {ufpend, though for a fhort time, the
beneficial effeds of a law tending to promote the {fpeedy and
ealy adminiftration of juftice.

b
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On this view of the fubje&, the following alternative
prefented themfelves to the court ; either to decide thofe
quettions, or refign their offices. The latter would have
been their choice, if they could have confidered the quefti-
ons as affecting their individual interefts only ; but viewing
them as relating to their office, and finding themielves cal-
led by their country to fuftain an important poft as one of
the three pillars on which the great fabric of government
was erefted, they judged that a refignation would fubjeét
them to the reproach of deferting their ftation, and betray-
ing the facred interefts of focrety entrufted with them, and
on that ground found themfelves obliged to decide, how.
ever their delicacy might be wounded, or whatever tempo-
tary inconveniencies might enfue, aud in that decifion to
declare that the conftitution and the a& are in oppofition and
cannot exift together, and that the former muft control
the operation of the latter. If this opinion declaring the
fupremacy of the conflitution needed any fupport, it may be
found in the opinion of the legiflature themfelves, who have
in feveral inftances confidered the conftitution as prefcrib-
ing limits to their powers as well as to thofe of the other
departments of government. |

In forming their judgment upon both queftions they had
recourfe to that article in the declaration of rights, that no
free government, or the bleflings of liberty can be preferv-
ed to any people but (among other things) by frequent
recurrence to fundamental principles ; an article worthy to
be written in letters of gold. The propriety and ne:eflity
of the independence of the judges is evident in reafon, and
the nature of their office, fince they are to decide between
government and the people as well as between contending
citizens, and if they be dependent on either, corrupt influ-
ence may be apprehended, {acrificing the innocent to popu-
lar prejudice ; and {ubjectingthe poer to oppreflion and per-
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fecution by the rich, and this applies more forcibly to
exclude a dependence on the legiflature, a branch of whom
in cafes of impeachment, is itfelf a party. ‘This principle
fuppofed, the court are led to confider, whether the
people have fecured, or departed from it, in their cone
ftitution or form of government. In that folemn ad they
difcover the people diftributing the governmental powers,
into three great branches, legitlature, executive, and judici«
ary, in order to preferve that equipoife which they judged
neceflary to fecure their liberty, declaring that thofe powers
be kept feparate and diftin®t from each other, and that n¢
perfon {hall exercife at the {ame time an office in more than
one of them« The independence of the two former could
ot be admitzed, becaufe in them a long cantinuance in offce
might be dangerous to liberty, and therefore they provided
for a change, by frequent ele@ions at ftated periods ; but in
the laft from the influence of the principle before cbferved
mpon, they declared that the judges fhouid hold their offices
during good behaviour. Their independence weuld have
been rendered compleat, by fixing che quantum of their fa.
laries, which perhaps would have been done, if the duties
of office had been at that time afcertained. But although
it was not then done, yet in refpect to this, the conftitution
gives a principle, not to be departed from, declaring that
the falaries fhall be adequate and fixed, leaving it to the
legiflatore to jiupi what would be adequate when they
fhould appoint: the duties. And when they had fo dones
they exercifed their wircle power over the {ubject, and th®
falary was tLenceforth o be confidered as fixed, - while the
duties thould ccntinue the fame. And when public utility
fhould require an increafe or diminution of duty, there
fhould be an analogous alteration of falary, with this reftric-
tion however, that fuch regulation fhould not blend the
duties of the jud;es of the gencral court, court uf chaucery,
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and court of admiralty, which the conftitution feems to re.
quire to be exerciied by diftinét perfons ; and the legif*iture
appear to have {o confidered it in the arrangement of thof,
courtss ‘

‘T'he court of appeals of whomfoever conflituted, muft
neceflarily act upon the fubjects referred to all the others,
and therefore the forming it {o as to confift of all the iudges
is no violarion of the conftitution ; and that mode, affimou-
lated to adjournments of cafes before all the judges of Eny-
land n the exchequer chamber, may have been dictated by
necefiity.

The court then proceeded to confider what had been
done by the legiflature i confequence of the conttituticne
Inthe Uctober feflion of 1777, they pafled two adls, orga.
nizing the general court and com - of chancery, giving to
the former jurifdiction at commor 'aw, in civil cafes as well
as criminal, and to the latter juri®iion in all cafes in equi.
ty. The duties of each were dittinctly poinied out, and a
falary of five bundred pounds to each judjie was thought
by the legiflature to be an adequate reward for thofe du.
ties, and this previous to the appointment of any judges.
The election of the judgus followed, when four of thofe at
prelent in office weze of the number eleéted ; who, thinking
as they ftill think the falary was adequate to the fervices,
declined other pu:fuits, and accepted their -oointments,
under a confidence rhat the conftitution wou ‘e them
to that falary, {o long as they fhould perform the duty, in
an upright manner.

The nominal fum they conceived was ro be paid them in
{pecie, or ir fomething equivalent thereto, and they have
reafon to believe the legiflature {o underftood it, from laws
in forcc at that period, making it penal to demand an allow.
ance {ur the difference between fpecie and paper money.
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. And though the other judges have been called into duty
by fubfquenc appointments, they may be fuppofed to fta-d
upon the fame ground of original compatt. The court of
admiralty, indeed, was not permaunently conftituted ’till the
year one thoufand feven hundred and {eventy-nine, and the
judges then appoainted ; yet by being made judges of the
court of appeals, they have ever fince been put vpon the
fame footing with their brethren in point of falary. The
various {ubftitutions of paper money and tobacco for {pecie,
which was not tobe had, the judges confidered as temporary
expedients, which, though operating greatly to thc dimi.
nution of their falaries, were not .defigned to affect their
independence ; and therefore they acquiefced, coitent to
fhare in the public calamities, in hopes of a recurrence to
the conftituzional principle in better times. And they con-
fidered (2 che fame light the a& of one theufand feven hun-
* dred anu eighty-one, ftating the falary at three hundred
pounds, as dictated by neceffity, and not proceeding from
defign, and therefore, did not conceive it to be their official
duty to interpofe. o

But the act now under confideration, prefenting a fyftem,
which affigns to the judges of the chancery and admiralty
jurifdi&tion in common law cafes, which o far may be confi-
dered as anew office, the labour of which would greatly ex.
ceed that of the former, without a correfpondent reward,
and to the judgesof the general court duties, which though
1-ot changed as ro their {ubjets are yet more than doubled,
without any increafe of falary, appeared {fo evident an at.
tack upon the independency of the judges that they thought
it inconfiftent with a confcientious difcharge of their duty o
pafs it overs For vain would be the precaution of the
founders of bur government to fecure liberty, if the legifla.
ture though reflraived from changing the tenure of judici-
al dffices, are at liberty to compel a refiguation by reducing




( 82 )

falaries to a copper, or by making it a part of the official
duty to become hewers of wood and drawers ci water, or
if in cale of a contrary difpofition, they can make falaries
exhorbitant, or by leffening the duties render offices almoft
finecures ; the independency of the judiciary is in either cafe,
equally annihilated. The court, however, willing to hope,
that in the prefent inftance the legiflature had no fuch de.
fign, but that ina:tention or fome other circumftances
:night occafion the deviation, and that upon a revifion of
the fubjec, this law will be placed upon unexceptionable
ground, had only to confider what ought to be their con-
du& in the mean time. Therefult of which was that they
ought not to do any thing officially in execution of an att
which appeared to be contrary to the fpirit of the conftitu.
tion, and therefore they declined to appoint the clerks of
the diltrict courts.under the faid act. ‘

To obviate a pofiible objection, that the court, while
they are maintaining the independency of the judiciary, are
countenancing encroachments of that branch upon the de-
partments of others, and affluming a right to control the
legiflature, it may be oblerved that when they decide be-
tween an act of the people and an act of the legiflature,
they are within the line of their duty, declaring what the
law is, and not making a new law. And ever difpofed to
maintain harmony with the other members of govern.
ment, {o neceffary to promote the happine ° of fociety, the
court moft (incerely with, that the prefen« infration of the
conflitution may be remedied by the legiflature themfelves,
and thereby all further unedfinefs on the occafion be pre.
vented. But fhould their withes be difappointed by the
event, they fee no other alternative for a decifion between

{

the legiflature and judiciary than an appeal to the people,

|

whofe fervants both are, and for whofe fakes both were
¢reated, and who may exercife their original and fupreme
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power whenfoever they think proper. To that tribunal,
therefore, the court, in that cafe, commit themfelves, cou.

fcious of pcr.e& invegrity in their intenfions, however thcy
may have been miftaken in their judgment.”’

It is ordered that the Prefident of the Court do deliver
the faid remonftrance to his Excellency the Governor, with

a requeft that he will be pleafed to lay the fanme before the
General Aflembly at their firft feffion.

(Signed)

EDMUND PENDLETON.

Subfequent to this RemonfErance, the whole of the Fudges re-

_ figned, and afterwards re-qualified, under an A& for
amending the AiZ, entitled, ‘‘ An A& conftituting -the.
Court of Appeals,” paffed the 2ad of December, 1788. . .-
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ADVERTISEMENT.

LTHOUGH this cafe is a conteft between two indivie
duals in its origin, yert, confidering it as one which in.
volves the deareft rights and intevefts of the community,
by its creating a ground of nice and critical enquiry be-
tween the legiflature and judicial departments of the parti-
cular ftate, and taking into view the extenfive field of law
learaing (into which the refpective judges of the general
court have advanced, with very found and able arguments),
asone applying not only to the refpetive States, but to the
co-relativedepartments of the federal government, the Edi.
tor has thought it proper to annex hereunto the Conftitu.
tion of the UNITED STATES. :
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CONSTITUTION

OF THE

UNITED STATES.

The conftitution framed for the United States of America, by &
convention of deputies from the flates of New-Hampfhire,
Maffuachufetts, Connelticut, New-York, New-Jerfey, Penna
JSylvania, Delaware, Maryland, Virginia, North-Carolina,
South-Carolina, and Georgia, at a feffion begun May 25, and
ended September 17, 1787.

WE, the people of the United States, in order
to form a more perfec union, eftablifh juftice, infure domefs
tic tranquillity, provide for the common defence, promote
the general welfare, and fecure the bleflings of liberty to
ourfelves and our pofterity, to ordain and eftablifh this con-
ftitution for the United States of America.

A RTICLE L
SECTION L
ALL legiflative powers herein granted, fhall be vefted in
a Congrefs of the United States, which fhall confift of a

fenate and houfe of reprefentatives.
M
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SECTION II.

1+ The houfe of reprefentatives fhall confift of members
chofen every fecond year, by the people of the {everal
ftates ; and the eleors, in each ftate, fhall have the qualifi-
cations requifite for cle&ors of the moft numerous branch
of the ftate legiflature.

2. No perfon fhall be a reprefentative, who fhall not
have attained to the age of twenty-five years, and becn
feven years a citizen of the Uuited States ; and who fhall
not, when eleted, be an inhabitant of that flate in which
he fhall be chofen.

3. Reprefentatives, and dire&t taxes fliall be apportioned
among the feveral ftates, which may be included in this uni-
on, according to their refpective numbers, which thall be
determined by adding to the whole number of free perfons,
including thofe bound to fervice fur a term of years, and
excluding Indians not taxed, three-fifths of all other per-
fons. The a&ual enumeration fhall be made within three
years after the firft meeticg of the Congrefs of the United
States; and within every fubfequent term of ten years, in
fuch manner as they fhall by law dire&®. The number of
reprefentatives fhall not exceed one for every thirty thou-
fand : but each ftate fhall have at leaft one reprefentative :
and, . until fuch enumeration fhall be made, the ftate of
Newetlzmpfhire faull be entitled to choofe three; Mafla.
chufetts cight ; Rhode-Ifland and Providence Plantations
one ; Connedticut five; New York fix ; New Jerfey four ;
Pennfylvania eight ; Delaware ouc ; Maryland fix; Virgi-
nia ten; North Curolina five; Scuth Carelina five; and
Georgia three.

4. When vacancies bappen in the reprefentation from

any flate, the executive authority thercof thall xﬂ'ue writs of
eleCtion to fill fuch vacancies.
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5. The houfe of rcprefentatives fhall choofle their fpeaks
er and other officers ; and fhall have the fole power of im.
peachment.

SECTION Il

1. The fenate of the United Srates fhall be compofed of
two fenators from each ftate, chofen by the legiflature
thereof, for {ix years : and each{enator fhall have one vote-

2. Immediately after they fhall be affembled, in confe.
quence of the firlt eletion, they fhall be divided, as equally
as may be, into three claffes, The feats of the fenators of
the firlt clafs fhall be vacated at the expiration of the
fecond year ; of the fecond clafs, at the expiration of the
fourth year ; and of the third clafs, at the expiration of the
fixth year ; fo that one third may be chofen every fecond
year. And if vacancies happen, by refignation or other-
wife, during the recefs of theiegiflature of any- flate, the
executive thereof may make temporary appointments until
the next meeting of the legiflature, which fhall then fill fuch
vacancies.

3. No perfon fhall be a fenator, who fhall not have at-.
tained to the age of thirty years, and been nine years a citi-
* zen of the United States; and who fhall not, when cleited,
be an inhabitant of that ftate for which he fhall be choien.

4+ The Vice-Prefident of the United States thall be Pre.
fident of the fenate ; but fhall have no vote, unlefs they be
equally divided.

5. The fenate fhall choofe their other officers, and alfo a
Prefident pro tempore, in the abfence of the Vice.Prefi-
dent, or when he fhall exercife the office of Prefident, of
the United States.

6. The fenate fhall have the fole power to try all im.
peachments. When fitting for that purpofe, they (hall be
on oath or afirmatiun. When the Prefident of the United
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States Is tried, the chief juftice fhall prefide : and no perfop
fhall be convited, without the concurrence of two-thirds of
the members prefent.

7. Jadgment, in cafes of impeachment, fhall not extend
further than to removal from office, and difqualification to
hold and enjoy any office of honour, truft, or profit, under
the United States. But the party convicted fhall, ncver-

thelefs, bLe liable and fubjedt to indiGment, trial, judgment
and punifhment according to law.

SECTION 1V,

1. The times, places, and manuer of holding eleions
for fenators and reprefentatives, fhall be prefcribed in each
ftate by the legiflature thereof : but the Congrefs may, at
any time, vy law, make or alter {uch regulations, except as
to the places of choofing fenators.

2. The Congrefs fhall affemble at leaft oncein every
year : and fuch meeting fhall be on the firft Monday in De-
cember, unlels they thall by law appoint a different day.

- SECTION V.

1. Each houie fhall be the judge of the elections, returns
and qualifications of its own members: and a majority of
each fhall conflitute 3 quorum to do bulinefs : but a fmaller
number may adjou. . from day to day, and may be author-
ifed to conpel thie attendance of abfent members, in fuch
manner, and uncsr {fuch penalties as each houfe may pro.
vide.

2. Each honfe may determine the rules of its proceed-
ings; punifh its members for diforderly bebavior ; and,
with the concurrence of two-thirds, expel a member. |

3+ ¥ach houfe fhall keep a journal of its proceedings ;
and, from time 1n time, publith the fame, excepting fuch
parts as may in their judgment require {ecrecy ; and the
yeas and nays of the members of cither houfe, on any quel-
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ftion, fhall, at the defire of one.fifth of thufe prefent, be en.
tered on the journale
- 4+ Neither houfe, during the feflion of Conqrefs, imll.
without the confent of the other, adjourrs for more than
three davs, nur to any other place than tha: in which the
two houfes fhall be fitting.

SECTION VL

t- The fenators aud reprefentatives fhall receive a com-
penfation for their fervices, to be afcertained. by law, and
paid out of the treafury of the United States. They fhall,
in all cafes, except treafon, felony, and breach of the peace,
~ be privileged from arreft, during their attenduace ai the
feffion of their refpective houfes, and in going to, and re-
turning from the fame: and for any fpeech or decbate in
either houfe, they fhall not be gueftioned in any othel
place.

2. No fenator or reprefentatxvc fhall, during the time
for which he was ele&ted, be appointed to any civil office;
under the authority of the United S:ates, which fhall have
been created, or the emoluments of which fhall have been
encreafed, during fuch time: and no perfon, holding any
office under the United States, fhall be a member of either
houfe, during his continuance in office.

SECTION VII.
1. All bills, for raifing revenue, fhall originate in the

houfe of reprefentatives; but the fenate fhall propofe or
concur with amendments, as on other bills.

2. Every bill, which fhall have paffed the houfe of re-
prefentatives and the fenate, fhall, before it become a law,
be prefented to the Prefident of the United States. If he
approve, he fhall fign it : but if not, he fhall return it, with
his objections, to that houfe, in which it fhall have origi.
nated, who fhall enter the objections at large on their
journal, and proceed to confider it. If, after fuch recon-
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fideration, t wo-thirds of that houfe fhall agree to pafs the
bill, it fhall be fent, together with the objections, to the
other houfe, by which it fhall likewife be reconfidered:
and, if approved by two-.thirds of that houfe, it fhall become
alaw. Bur, in all fuch cafes, the voter of both houfes fhall
be determined by yeas and nays : and the name: of the per-
fons voting for and agaioft the bill, fhall be entered on the
journal of each houfe refpectively. If aay bill fiall not be
returned by cthe Prefident, within ten days {Sundays ex-
~ented) after it fhall have been prefented to him, the fame
fhall be a law, in like manner as if he had figned it, unlefs
the Congrefs, by their adjournment, prevent its return ; in
which cafe it fhall not be a law.

3. Every order, refolution, «r vote, to which the con-
currence of the fenate and houfe of reprefentatives may be
neceflary (except on a queftion of adjournment) fhall be
prefented to the Preiident of the United States ; and, be-
fore the fame ihall take effe&, be approved by him; or, be-
- ing difapproved by him, fhall be repaffed by two-thirds of
both houfes, according to the rules and limitations prefcrib.

ed in the cafe of abill.
SECTION VIII.

The Congrefs fhall have power,

1. To lay and collect taxes, duties, impofts, and excifes,
to pay the debts, and provide for the common defence, and
general weliarg, of the Urnited States; but all duties, im.

ofts, and exciles, fhall be unitorm throughout the United
gtates- '

2. To borrow money on tiae credit of the United States.

3. To regulate commerce with foreign nations, and
among the {everal States, and with ilie Indian tribes.

4- Toeftablifh an uniformrule of naturalization, and uui-
form laws on the {ubject of bankruptcies, throughout the

United States.
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5. To coin money ; regulate the value thereof, and of
foreign coin; and fix the ftandard of weights and mea.
fures. ,

6. "To provide for the punifhment of counterieiting the
focurities and current coin of the United States.

7+ To eftablifh poft-offices and poft-roads.

8. To promote the progrefs of fcience and ufeful ares,
by fecuring, for limited times, to authors and inventors,
the exclufive right to their refpe@ive writings aund difco-
veries.

9- To conftitute tribunals inferior to the f{upreme
court. |

1o. To define and punith piracies and felonies commit.
ted on the high feas, and offences again{k the law of na-
tions. |

11. To declare war; grant letters of marque and re-
prifal ; and make rules concerning captures on land and
water.

12. To raife and fupport armies. But no appropriati.
on of money for that ufe, fhall be for a longer term than
two years. |

13. Toprovide and maintain a navy.

14. To make rules for the government and regulation
of the land and naval forces.

15. To provide for calling forth the militia, to execute
the laws of the union, fupprefsinfuarections, and repel in.
vafions.

16. To provide for organizing, arming, and difciplining
the militia, and for governing {uch part of them as may be
employed in the fervice of the United States : referving to
the States refpeétively the appointment of the officers, and
the authority of training the militia according to the difciy
pline prefcribed by Congrefs.
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17. To exercife exclui'ive legiflation, in all cafes what/o-
ever over fuch diftrit (not exceeding ten miles fquare) as
may, by ceflion of particular States, and the acceptance of
Congrefs, become the {eat of the government of the United
States; and to exercife like authority over all places pur-
chafed by the confent of the legiflature of the State in
which the fame fhall be, for the erection of forts, maga.
zines, arfenals, dock-yards, and other needful buildings :
‘—and |

18. To make all laws, which fhall be neceffary and pro-
per for carrying into execution the foregoing powers, and
all other powers vefted by this conftitution in the govern.-
ment of the United States, or in any department or officer
thereof.

SECTION IX. |

1. The migration or importation of fuch perfons, as any
of the Statcs now exifting, fhall think proper to admit, fhall
not be prohibited by the Congrefs, prior to the year one
thoufand eight hundred and eight : but atax or duty may be
impofed on fuch importation, not exceeding ten dollars for
each perfon.

2. The privilege of the writ of habeas corpus fhall not be
fufpended, unlefs when, in cafes of rebellion or invafion,
the public fafety may require it.

3. No bill of attainder, or ex poft falto law {hall be paf.

fed. |
4+. No capitation or other direct tax thall be i~id, unlefs

in proportion to the cenfus or enumeraticn jercin before

directed to be taken.

5. No tax or duty fhall be laid on articies exported from
any State. INo preference fhall be giver, b any regulation
of commerce or revenue, 10 the ports of oue State over

;__,.;thofe of another : nor fhall veflels, bound to or from, one

State, be obliged to enter, ciear, or pay duties in another.
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6. No money fhall be drawn from the treafury, but in
confequence of appropriations made by law: and a regular
ftatement and account of the receipts and expenditures of
all public money fhall be publifhed from time to time.

7. No title of nobility fhall be granted by the United
States: And no perfon, holding any office of profit or truft
under them, fhall, without the confent of Congrefs, ex
cept of any prefent, emolument, office, or title, of any kind
whatever, from any king, prince, or foreign ftate.

SECTION X

1. No State fhall enter into any treaty, alliance, or con-
federation ; grant letters of marque and reprifal ; coin moe
ney ; emit bills of credit ; make any thing but goid and fil.
ver coin a tender in payment of debts ; pafs any bill of at~
tainder, ex poft facto law, or law nmpaxrlng the obllgauon.
of contradls, or grantany title of nobility. SRR

2. No State fhall, without the confent of Congrefs, lay
eny impofts or duties on unports or exports, extept what
may be abfolutely neceflary for executing its infpection laws ;.
and the net produce of all duties and impofts, laid by any
State on imports or exports, fhall be for the ufe of the trea.
fury of the United States; and all fuchlaws fhall be fubjest
to the revifion and control of the Congrefs. No ftate thall,
without the confent of Congrefs, lay any duty on tonnage,
keep troops, or flips of war, in time of peace, enter into
any sgreement or compaét with another State, or with a
furzign power, or engage in war, unlefs actually invaded,
r in fuch eminent danger as will not admit of delay.

A RTICULE IL
SECTION L
1. The executive power fhall be vefted in a Prefident of
the United States of America. He fhall hold his office du.
ring the term of four years, and, together with the Vice.
Prefident, chofen for the fame term, be elected as foliows :

N
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9. Fach State thall appoint, in fuch manner as the legi-
flature thereof may diret, a number of eleors, equal to
the whole number of fenators and reprefentatives, to avhich
the State may be entitled in the Congrefs. But no fénator, |
or reprefentative, or perfon holding an office of trult or §
profit, under the United States, thal. be appointed an *
elector.

© 3¢ The eledtors fhall meet in their refpefbve States, and
vote by ballot for two perfons, of whom one, at leaft, fhail
not be an inhabitant of the fame State with themfelves.
And they fhall make a lift of all the perfons voted for, and
of the number of votes for each ; which lift they shall fign
and certify, and tranfiit fealed to thefeat of the govern-
ment of the United States, directed to the Prefident of the
fenate, The Prefident of the fenate fhall, in the prefence
of the fenate and houfe of reprefentatives, open all the cer.
tifitates, and the votes fhall then be counted. The perfon
bhavidg the greatelt number of votes fhall be the Prefident,
if fuch number be a majority of the whole namber of eleQ-

ors appointed § and if there be more than one who have
fuch majority, and have an equal number of votes, then
the houfe of reprefentatives fhall immediately choofe by
ballot one of them for Prefident : and if no perfon have a
majority, then, from the five higheft on the lit, the faid
houfe fhall in like manner choofe the Prefident. But in
choofing the Prefident, the votes fhall be taken by States,
the reprefentation from each State having one vote: a
quorum for this purpofe fhall confift of a member or mem.
bers from two.thirds of the States: and a majority of alj
the States fhall be neceflary to a choice. In every cafe,
after the choice of tue Prefident, the perfon having the
greateft number of votes of the eletors, fhall be the Vice-
Prefident. But if there fhould remain two or more, who
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have equal votes, the {enate fhall choofe fro-n them, by bale
lot, the Vice-Prefident.

4 The Congrefs may determine the time of chooﬁng
the elettors, and the day on which they fhall give their
votes ; which day fliall be the fame throughout the United
States. | -

5. No perfon, except a natural born citizen, or 3 citizen
of the United States, ac the time of the adoption of this
conftitution, fhall be eligible to the office of Prefident.
Neither fhall any perfon be eligible to that office, who thall
not have attained, to the age of thirty.five years, and been
fourtgen years a refident within the United States,

6. In cafe of the removal of the Prefident from office, or
of his death, refignation, or inability to difcharge the pow-
ers and duties of the faid office, the fame {hall devolve on
the Vice-Prefident ; and the Congrefs may, by law, pro.
vide for the cafe of removal, death, refignation, or inabi-
lity, both of the Prefident and Vice-Prefident, declaring
what officer fhall then a&t as«Prefident; and fuch officer
fhail a& accordingly, until the difability be removed, or a
Prefident fhall be elected. ,

7. The Prefident thall, at ftated times, receive for his
fervices, a compenfation, which fhall neither be increafed
nor diminifhed, during the period for which he fhall have
been elefled : and he fhall not receive, within that period,
any other emolument from the United States, or any of
them.

" 8. Before he enter on the execution of his oﬂice, e fhall
take the following oath or affirmation :

¢ I dofolemnly {wear (or affirm) that I will faithfully
«¢ execute the office of Prefident of the United States ; and
¢ will, to the beft of my ability, preferve, protedt, and
¢¢ defend the conftitution of the United States.”

/
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SECTION 1L

1. The Prefident fhall be commander in chief of the ar.
my and navy of the United States, and of the militia of the
feveral States, when called into the atual fervice of the
United States. He may require the opinion, in writing,
of the principal officers in each of the executive depart.
ments, upon any fubject relating to the duties of their ref-
pective offices : and he fhall have power to grant reprieves
and pardons, for offences againft the United States, except
in cales of impcachment.

2. He thall have power, by and with the advice and con-
fent of the fenate, to make treaties, provided two-thirds of
thé fenators prefent concur : and he fhall nominate, and by
and with the advice and confent of the {enate, fhall appoint
ambafladors, other public minifters and confuls, ]udges of
the fupreme court, and al] other officers of the United
States, whofe appointments are not herein otherwife pro-
vided for, and which thall be eftablifted by law. But the
Congrefs may, by law, veft the appointment of fuch infe.-
rior officers, as they think proper, in the Prefident alone,
in the courts of law, or in the heads of departments.

3. The Prefident fhall have power to fill up all vacancxe..
that may happen, during ihe recefs of the fenate, by grant.
ing commifions, which fhall expire at the end of their next
feffion.

SECTION Il

He fhall, from time to time, give to the Congrefs infor-
mation of the ftate of the union ; and recommend to thelr
confideration fuch meafures as he fhall judge neceflary and
expedxcm. He may, on extraordinary occafions, convene
both houfes, or either of them : and, in cafe of difagreement
between them, with refped to the time of adjournment, he
may adjourn them to fuch time as he fhall think proper.
He fhall receive ambafladors and other public minifters.
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He fhall take care that the laws be faithfully executed;
and fhall commiflion all the officers of the United States
SECTION 1V.

The Prefident, Vice-Prefident, and all civil officers of the
United States, fhall be removed from office, on impeach.
ment for, and conviton of, treafon, bribery, or other high
crimes and mifdemeanor.

ARTICLE. IL

SECTION L

The judicial power of the United States fhall be vefted in
one fupreme court, and in fuch inferior courts as the Con-
grefs may, from time to time, ordain and eftablith. The
judges, both of the fupreme and inferior courts, fhall hold
their offices during good behaviour; and fhall, at fated
times, receive for their fervices, a compenfation, which
fhall not be diminithed during their continuance in office.

SECTION 1IL

1. The judicial power® fhall extend to all cafes, in'law
and equity, arifing under this conftitution, the laws of the
United States, and treaties made, or which thall be made,
under their authority; to all cafes affeting ambaffadors,
other public minifters, and confuls; to all cafes of admi.
ralty and maritime jurifdition ; to controverfies to which
the United States fhall be a party; to controverfies be-
tween two or more ftates, between a ftate and citizens of
another ftate, between citizens of different ftates, between
citizens of the fame itate, claiming lands under grants of
different ftates, and between a flate, or the citizens'thereof,
and foreign flates, citizens or fubjects. |

2. In all cafes affeting ambafladors, other public mi.
nifters and confuls, and thofe in which a ftate fhall be a
party, the fupreme court fhall have originsl jurifdiGies.
In all the other cafes before mentioned, the fupreme court
fhall have cppellate jurifdiction, both as to law acd fa&,
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with fuch excepivns, and undex {uch rcgulatxons as the
Congrcfs fhall make.

3. The trial of all crives, except in cafes of impeach.
ment, fhall be by jury : and fuch trial fhall be held in the
ftate where the faid crimes 2all hove been committed;
but when not conumitted within any flate, the trial fhall
be at fuch piave or places, as the Congrefs may by law
have directed.

SECTION IIL

‘1. Treafor againft the United States, fhal: <cnfift only
in levying war againft them, or in adhering to sii¢ir ene-
sies, giving them oid and comfort. No perfon hail be
convicted of treafon uniss «u the teftimony of two wit-
nefles to the {ime over: al, or on confeflion in ope
covrte

2. The (.ongrefs fhall have “ower to declare the pu-
pithmep. of treafon: but no attainder of treafon fhall work
corruntion of blosd, or forfeiture, excrut during the life
of the perfon attainted.

A RTICTILE -1V.

L"CTYON L
~ Full faith and credit {hall be given in each flate, to the
public acts, records, and judicial proceedings of every other
ftate. And the Congrefs may, by general Jaws, prefcribe
the maoner in which fuch ats; recc s, and proceedings
fall hc proved and the effe& thetsof.

SECTION 1L
1. Thecitizens of each ftate fhall be entitled to all the
privileges and imuounities of citizens in the feveral ftates.

2. A erfon charged in any ftate thh treafon, felony,
anotber ﬁm, {hall, on ‘demand ‘t;f the executive autho-
rity of the ftir+ from which he ﬂcd, be delivered up, to be
removed to the :te, having ]unfd:&gpq of the crime.

Al

¥
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3. No perfon, held to fervice or labour in one ftats, ua-
der the laws thereof, efcaping into another, fhall in con.
cequence of any law or regulation therein, be difcharged
from fuch fervice or laber; but fhall be delivered up oa
claim of the party to 'hou fuch fervice or labour may
be due. ’

SECTION I

1. New ftates may be admicted by the Cengrefs int®
this union ; but no new ftate fhall be formed or erelled
within the jurifdiction of any other ftate—nor any fate be
formed by the jui.&ion of two or more ftates, or parts of
ftates—without the confent of the legiflatures of the flates
concerned, as well as of the Congrefs.

2. The Congrefs fhall have power to difpofe of, aud
make all needful rules and regulations refpecting, the terrie
tory or other property belonging to the United States : and

nothing ie this conflitutian fhall be {o conftrued, as to preju.
dice any claims of the United States, or of any parncnlar
ftate.
S E CTION 1v.

The United States fhall guarantee to every ftate in this
union, a republican form of government ; anid fhall prote@
each of them againtt inva{ion, and on applicativn of the le.
giflature, or of the executive (when the legilatur® canoot
be convened) againft domeftic violence.

A RTICLE V.

The Congrefs, whenever two-thirds of both houfes fhall
deem it neceflaty, fholl propofe amendments to this conftitu-
tion, or, on the application, of the legiflatures of twos
thirds of the feveral ftates, fhall call a convention for pro-
pofing amendments, which, in either cafe, fhall be valid to
sll intents and purpofes, as part of this conttitution, when
ratified by the legillatures of three-fourths of the feveral
ftates, or by conventious in three-fourths thereof, as the on,
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or the other mode of ratification may be propofed by the
Congrefs ; provided, that no amendment, which may be
made prior to the year one thoufand eight hundred and
eight, fhall in any manner affect the fir® and fourth claufes
in the ninth fe&tion of the firft article ; and that no ftate,
without its confent, fhall be deprived of its equal fuffrage in
the fenate.
A RTICLE VI.

1. All debts contralted, and engagements entered into,
before the adoption of this conftitution, fhall be as valid
againft the United States, under this conftitution, as under
the confederation.

2. This conftitution, and the laws of the United State$
which fhall be made in purfuance thereof, and all treaties
made, or which fhall be made, under the authority of the
United States, fhall be the fupreme law of the land : and
the judges, in every ftate, fhall be bound thereby, any thing
in the conftitution or laws of any ftate to the contrary not-
withftanding. :

3+ The fenators and reprefentatives before mentioned,
and the members of the feveral ftate legiflatures, and all
executive and judicial officers, both of the United States
and of the feveral ftates fhall be bound, by oath or affirma.
tion to fupport this copftitution ; but no religious teft fhall
ever be required as a qualification to any office or public
truft under the United States.

A RTICLE VI

The ratification of the conventions of nine ftates fhall be
fufficient for the eftablifhment of this conftitution between
the ftates fo ratifying the fame.

Done in convention, by the unanimous confent of the ftates
prefent, the feventeenth day of September, in the year of
our Lord ome thoufand feven hundred and eighty-feven,
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and of the independence of the United Statgs of America
" the twelfth. In witnefs whereof we have hereunto fube

fcribed our names.

GEORGE WASHINGTON,

Prefident and Deputy from Virginiae
AMENDMENTS # ‘

NEW-HAMPSHIRE,

Joha Langdon,
Nicholas Gilman.

MASSACHUSETTS,

Nathaniel Gorham,
Rufus King.

CONNECTICUT,

William Samuel Johnfon,

Roger Sherman.

NEW.-YORK,
Alexander Hamilton.

NEW-JERSEY, -
William Livingften,
David Brearley,
William Patter{on,
Jonathan Dayton.

PENNSYLVANIA,
Benjamin Franklin,
Thomus Mifllin,
Robert Morris,
George Clymer,
Thomas Fitz{imons,
Jored Ingerfoll,
James Wilfon,
{zouverneur Moxrris,

Attefts

DELAWARE,
George Reed,
Gunaing Bedford, jun*
John Dickinfon,
Richard Bafler,

Jacob Broom.

MARYLAND,
James M'Henry,
Daniel of St. Thomas

Jenifer,
Daniel Carrol.
VIRGINIA,
John Blair,
James Madifon, juniors
NORTH-CAROLINA,
William Blount,
‘Richard Dobbs Spaight,
Hugh Williamfon.
SOUTH.CAROLINA,
John Rutledge,

. . Charles C. Pinckney,

Charles Pinckney,
Pierce Butler.
GEORGIA, -

~William Few,

Abraham Baldwin.

WiLkiam Jackson, fecretary. -
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CONGRESS oftheUNITED STATES,

Begun and held at the city of New-York, on Wednefday,
the fourth of March, one thoufand feven hundred and
eighty-nine.

The conventions of a number of the ftates having, at tle
time of their adopting the conititution, expreffed a de-
fire, in order to prevent mifconftruction or abufe of its
powers, that further declaratory and reftrittive claufes
thould be added—and as extending the ground of public
confidence in the government will beft infure the benefi.
cent ends of its inflitution—

RESOLVED by the fenate and houfe of reprefentatives
of the United States of America, in Congrels aflembled,
two-thirds of both houfes concurring, tLat the following
articles be propofed to the legiflatures of the feveral flatesy
as amendments to the couftituticn of the United States, all,

or any of which articles, when ratified by three-fourths nf

the faid legiflaturcs, to be valid, to all intents and purpofes
as part of the faid conttitution, viz.
ARTICLES, inaddition to, and amendment of tha
 Contftitution of the United States of America, propof-
ed by Congrefs, and rtified by the Lepiflatures of the
{everal States, purfuax to the fifth .:mcle of the ori-

ginal Conftitution.

I. After the firft enumeration, required by the firft arti.
cle of the Couftitution, there fhall be one reprefentative

for every thirty thoufand, until the number thull amount
to one hundred; after which, the proportion fhall be fo
regulated by Congrels, that there fhall be not lefs than one
" hundred reprefentatives—unor lels than oue reprefentative
for every forty thoufand perfons—until the ‘number of re.

prefentives fiall amount to two hundred ; after which, the
yroporuon flall be fo regulated by Cougrefs, that there
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fhall not be lefs than two hundred reprefentatives, nor
more than one reprefentative for every fifty thou(‘and per-
fens. |
II. No law, varying the compenfation for the fervices
of the {enaters and reprefentatives fhall take effect, uatil
an election of reprefentatives fhall have intervened.

IIT. Congrefs thall make no law refpedting en eftablithe
ment of religion, or prohibiting the free exercife thereof,
or abridging the frecdom of {peech, or of the pref8° or the
right of the people peaceably 10 affemble, and o petmon
the government for a redrels of grievances.

1V. A well.regulated militia being neceflary to the fe-
curity of a free ftate, the right of the people to’ kecp and
bear arms, fhall not be infringed.

V. No foldier thall in time of peace, be aiuartercd in tny-
houfe, without the confent of the owner; nor in time-of .
war, but in a manuer to be prefcribed by law." IS

V. The right of the people to be fecure in thelr per-
fons, houfes, papefs; and cifedts, againt unrcaftmable!
fearches and feizures, fhall not be -violated : and no war-
rants fhall iffue, but upon probable caufe, fupported by
vath or affirmation—aud particularly defcribing thie place
to ke fearched, and the perfons or things to be feized.

VII. No perfon fhall be held to anfwer for a capital or
otherwife infamous crime, unlefs on a prefentment or in-
ditment by a grand jury, except in cafes arifing in the
land or naval forces, or in the militia, when in actual fer-
vice, in time of war, or public danger: nor fhall any per.
fon be {ubject for the fame. offence to be twice put in jeo-
pardy of life or limb; nor fhall be compelled in any crimi.
nal cale, to be a witnefs againft himfeif ; nor be deprived
of life, liberty, or property, without due procefs of law:
nor thall private property be taken for public ufe, without
juft compenfation.

VIII. Inall criminal profecutions, the accufcd thall ene




( 104 )

joy the right to a fpeedy.and public trial, by an impartial
jury, of the State and diftri@, wherein the crime Mall have
been committed ; which diftri@ fhall have been previoufly
alcerwined by law ; and to be informed of the nature and
caule of the accufation ; to be confronted with the wite
nefles againft him ; -ta have compulfory procefs for obtain-
ing witnelles in his favour; and to have the affiftance of
counfel for his defence.

IX. In fuits at common law, where the value in contros

verfy, fhall exceed twenty dollars, the right of trial by
jury fhall be preferved : and no fadt tried by a jury, fhall
be otherwife re-examined in any court of the United States,
than accarding to the rules of common law.
X Exceflive bail fhall not be required; nor exceflive
“ finesimpaled ; nor cruel and unufual punithments inflicted
“. . Xl The epumeratiop, in the conflitution, of certain
nghts, fhall not be conflrued to deny. or difparage others
retaited by the peoples

XII. The jpawers, not delegzted to the United States,
by the canftitution, ner prohibited by it to the States, are
referved to the States refpe&nvely, or to the people.

' FB:EDERICK AUGUSTUS MUHLENBERG, -
Speaker of the Houfe of Repre(emtatives.
JOHN ADAMS, Vice-Prefident of the United States,
| and Prefident of the Senate.
L Aug}_. | Joun BeckLEY, Clerk of the
. Houfe of Reprefentatives.

- SAMUB.L A OTIs, Secretary of the Senate.

¢

: » N. B: By the returns made into the Secretary of State’s
v office,. xtappears that the firft article of the abeve amend.
" menssis agreed to by only feven States—the (econd by only
¥, fow-—an therefore thefe are not obligatory. All the re-
mamder, aving been ratified by nine States, are of equal
obligation with the conftitution itfelf.
Auguff 125 1791




