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To Tue PUBLIC.

THE pafe,of Maze and Hamilton, with one
other, I had intended to publith in an appendix
to this volume. -But the manufcript having been
unfortunately depofited in a houfe which was
lately confumed by fire. I have great reafon to
- -apprehend that it was either burnt, or by fome

other means deftroyed.
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ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For
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39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,
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]udoment revenfed with cofts, and entered for 146000 bs or ,
tobgc»o, the debt in the declaration méntioned, and the colts of
the appellee in the Diftric&t Court expe ended to tHe time of enter--
ing thz firft judgment, but to be difcharged by the payment of
49,095 1 1hs of found merchantable IOb.].CCO infpected either af
err/fr/c/z/burrr, Falmouth, Port Royal or Ho[f /)o/e warehoufes
with intereft &c. and the cofts of the firft judgmeni.

HARRISON Executor of MIVGE,‘
| againff
Margaret Field Executrix of James Figld.

HIS was an dppeal from" the High Court of Chancery,
The cdfe was.— The teftator of the appellee having loan-
ed to William Cldiborrie a fum of money, he, togethér with z%nge
as his furety executed a joint bend to the te ffator for payment
thereof. . Thebill ftates; that the teffator of the appeliee did not
difcover until after the death of Minge, (who was furvived by
('/mLorne) that the bond was jamt inltead of joint and fever A
That Clatber#e was at that time and is now m.olvent 3 that the
lcan was made entirely on the &fedit of Mingé, and that the
bond was executed at a time whén Field was not préfent. The-
obje&t of the bill was to recover the debt froth the executor of
Mlﬂgﬂ.

The apellant demurred to the relief fought; and aﬁ’crned as
caufe thereof, that by the appellees own fhewing, the bond
was joint, and that Minge died inthe lifetime of the other obli-
gor. . He alfo anfwered, afierting that Clziborn: was in noo\i
cnrcuvr“‘rances when the loan was made; andavers that he net.
ther knows nor believes that the loan was made on the credi,
of Minge, or that the bond was made a joirit one by miftake or
fraud. )

‘The demurrer coming on by confent to be ar'r'ved was over-
ruled, and commlmons for taking depoﬁnons were awarded,
But the caufe being brought on durmg tiie fame term for a hear-
ing upon the bill, szwcr, and bond, a decrée was pronounced
that the apnel‘ant out of the eftate of Minze in his hands to be
admm.ﬁered {hould pay to the appellee, the r)rmup.ai money,
due by the bond (reduced accerdinig to the fcale of depreciation)
with intereft and eofts, From
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?rom this decree Harrifon appealed.

Cotranp for the appellant.  The apphlleP havmg lo‘} ber
remedy at law, -a Court of Eguity can upon no principle revive
the duty, unkfs the bond were made joint by fraud, mlﬂak: or.
the like. - If a Court of Equity can do this, it can fupply the
want of a feal; or bind heirs tho’ not named ina deed ; in_fhore

"1 kivow not whdf the o*nmpotehce of that court .may not do.
Exrcpg cafes, in which *ruf’c accident or fraud are mu,?le" a
Court of Equity cannot chﬂnge the fettled principles of Iaw.

« Starg for the appellee., T'he relief a atforded hy the Chan.
cellor in this cefe, is founded upon well efablithed principles
which prevail i Courts of Equity!  Though the resiedy be gone,

. the duty in conftience ftill exifls, and a (.,ou.t of };quny will
Jook bick to the comra& which prece'ied the evxdcnce of it;
and give it validity. The moral obligation to pay, ciniot be
done away by any d-cident deftroying | the evidence of that obli-

. gatien, or which difchar ges the party from the /fgal rm'fdyl'
againft kim. The claim of a furetytobe freed from this relief i3
not well foiinded; fince ini all cafes the loan is ma ade; or will

_ be prefumsd to ‘*ave bedn made upon the faith and credit of the .
furety (,lxcfhons of thib fort ini the courts of England feldom
bceur; fince almoft all bonds -in that country’ are accompanied
Wzth lettérs of attofriey to confefs Judgment, and difputes like
the prefent are never heard of; but when app]xcanons are madc
to corrc& 1rre'rulautxea in emermg up the Judgment . The
bill Gates that the bond was drawn by Claiborne. in the abfence
of Field, dnd this is fiot denied in the aﬂ(wer. _ The cafe of Ac-
fon aud Pezrce 2 Veris 480, aﬂorc.s an mf‘ance where a Court
of Equity will grant relief, tho’ the remedy is gone at law. In
this cale, it waseven afforded againft an beir who was not bound
at law. . The cale of Siuipfin and [/augbmz 3 Atk 33, feems to
be in pomt, and it eftablifhes the principie Lcontend for, name-
ly, that the court confider the cantraé? as ditiné¥ from the évia
denct of it. - In that cafey a joint bond was given ivhich. does
fot appear to have been fo made by fraud, of accident, and yet
the executor of the décedfed obligor was Bound The Chancel-
lor prefumed the bond was drawn by an unfkilful hand 5 in this|
country it is notoriods that they are generally. drawn. by fuch
pctfons. Bz//*.?p and Charch 2 Vez. 101, tho’ it differs from
the prefent cafe in one circumitance viz. that the obligatory part
.is joint, and the &ondition joini and feveraly yet it eftablifhes
the principle laid down in Szm/_[m and Paughan.. "Pribart and
C/Iﬁmd cited in 2 ch. 102S, 15 alfoa ftrong cale: e

We’
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We know that equity will fet up a loft bond even againft 4
furety, tho’ the remedy be gone at law. So if A and B were
bound in abond to C, who fhould nfake the wife of one of the
obligors his executrix, this would at law be a releafe to both
‘obligors, yet a Court of Equity would relieve. But if T am
wrong upon this pomt the court will,if the decreebereverfed, fend
back the ¢aufe, that the parties may have liberty to take dcpoﬁa
tions, as the cale was heard at the fame term when the demur-
rer was over-ruled; fo that the plaintiff below had not anopporz
tunity to prove fuch fas as might give z different comple,ﬂon to
his cale.

Copranp in feply. It is not true that a Court of Equity
will afford relief in cafes where the remedy is gone at law;
merely becaufe there exifts a moral obligation on the party to
pay. Fhus, where there is a deﬁmency of perfonal eftate, that
court, no more than a court of law can fubject the real eftate to
the payment of a debt however juftly due:  The cale of Aon
and Peircé is unlike the preﬂnt becaufe.in that, thie intention
of the partjes and the miftake in the deed were apparent.  Simp-
JSm and laugbmz is bottomed upon the lan baving been made to
both abltg)rs, and - confequently, the contra&, which preceded
the execution of the bond, was equally obligatory on both, and
impofed on both a moral obligaticn to pay. This is the
very ground of the Chancellor’s opinion.  In that cafe, the fur-
vivor became a bankrupt; and tho” in this cafe it is charged in
the bill, that Claiberne was at the time infolvent, or afterwards
became fo, the fa&t is neither admitted in the anfwer, noreftab.
lithed by proof. The cafe of Heard and Stamford, Forrefd
174, is In principle very much like the prefent.

As to Mr. Star#’s expeftation, ‘that if this court fhould re-
verfe the decree, the caufe will be fent back for depofttions to be
taken, it need only be remarked that the hearing of the caufe
without depofitions was by confentof parties.

Roawe, J.—In this cafe there is no evidence that the bond
vas made a joint bond by fraud or miftake, or if any fuch did
exift, that Minge was privy to the fame. Fhe chance of fur-
vivorfhip was equal, and Apge was willing to fubmit to the
legal confequences of fuch a bond. There may poffibly exift
reafons with an obligor for prefering a joint, to a joint and fe-
veral bond, and it is impoffible for this court to decide whether
fuch reafons did, or did not prevail with Minge. The law is
taid down in the cafe of Towers and Adoor, 2 Vern. g9, thatin

2 joint bond, the duty furvives againft the furviving obligor.
The
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. The cafe of Simpfom and Vaughan goes exprefsly upon the lend.
ing being to both of the obligors. A moral obligation therefore
was impofed upon both by the contract, to pay the debr, and
if by the form in which the bond was drawn the remedy was
gone at law, the"court thought it equitable to relate back to the
roral o’bl‘xgation'which was equally ﬁroxgg on both of the obli-
“gots.  But in this cafe, the fecurity was under no moral obliga-
tion, not having been a borrower of the money, and was only
bound sy the bond itfelf; no antecedent contradt therefore fubfift-
-&d between him and “Field whereon to found an equity for the
extraordinary interpofition of the.Court of Chancery. The cale
-of Bifhsp and Church alfo goes upon the lending being to both
-of the.obligors. [ will not fay that there may not be cir-
cumftances which would fubjet even a fecurity to the relief
now fought for, but I am clear that the prefent cafe is torally
deftitute of them, and therefore I am of opipion that the decree
is erroneous. : '
Freming, J.—In the cafes of Simpfon and Vaughan, ard
Bifbop and Churck, the obligors were partners in the bufinefs;
Loth had the benefit of the money lent, and the furvivor became
hankrupt. A ftronger cafe could not have occurred to warrant
the equitable yelicf granted by the court. In the latter cale,
the Chancellor poftponed a decifion of the caufe, that enquiry
.migh:t be madeinto the negleft fuggefted againft the obligee, andit
. s highly probable that if it had been proved, he would have dif-.
mifled the bill.  In this cafe Field, if he could upon any ground
have been entitled to the relief he now afks for, would comein-
to a Court of Equity with a very bad grace, after lying by fo
long as he has done, until Claiborne, the principal, hasbeen re-.
duced in his circumftances, and as the anfwer fuggefts is now
unable to pay. Upon the whole, T am of opinion, that Minge
was a mere {urety, not bound at all in confcience, and his ex-
ecutor being cxonerated at law ought not to be charged in
equity. - . . EL L B
THE PRESIDENT, The cafe of Afon and Peirce 1n
principle has no application to the prefent. A hufband upon
his marriage agreed to leave his wife £ 1000 if the furvived him;
a bond for this purpofe was drawn by an unfkilful hand, and-
was made payablz ty the wife, with condition to. leave her the
1000. In this.cafe, the hufband was by his agreement, and for a
‘confideration deemed valuable in law, a debtor to the wife, and
upder a moral obligation tq pay. Tho’ the remedy was gone
’ o ~ at

’ -
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atlaw by the intermarriage, and that, in confequence of the unfkil-.
fulnefs of the drafis-man, yet the bufband’s conlcience wasbound,
and therefore the court very properly coufidered him as a trufteé
for the wife,  The principal contended for by Mr. Stark, thata
loan creates a moral obligaiion to pay, which being a duty an-
tecedent'to, and independant of the bond, cannot be difcharged
by the lofs of the bond, or by otheér accident is true, as-to the
barrawer, and the cafes of Simipfon and Vaughan, and Bifbspand
Chusch are’decided upon this ground-orily.”

The Chancellor indeed in Simpfon and Faughan is made to
fay, that no ftrels was Jaid upon the circumftanceof the obligors
being parthers. "But this is certainly a miftzke of the reporter,
for in the cafe of Bifhep and Church, the counfel, - fpeaking of
Simpfen and Vaughan fays, “ the confideration your lordthip
¢« went upon;’ ‘was, ” that it was a fuin leiit to both, " of which-
¢ both had the'advantage, and a debt arofe again{t both from thd
“ nature of the tr,anfaéfion.’f In this aflertion, he is not con-
tradiéted by the Chancellor, which would feem to prove that
the lending and borrowing was the ground upon which 'the de:
cifion in that cafe was bottomed.  The principle then of thefe
cafes has no application to the prefent.” The furety received no
benefit from the loan; *he'was bound by no contract exprefs or
1mplied, antecedent to the bond ; he was under no inoral obs

- Jigation to pay, add of courfe equity would not bind him far-
ther than he was bound at law. S
" It is a mdxim; that where equity is equal, he fhall prevail
who has thie law- in his favor, 2fid the cafes ‘cited in Francis’s
maxims of equity p. 71, as an illuftration of the principle are
very ftrong indeed, to'fhew that a furety has cqual equity thhf
the obligee, -and being difcharged at law, equity will ot chargg
him,” i o D A S

Itis true a Court of Equity will fet up a loft bond againft
a furety, ‘but the reafon’is, that tHe furety is not difcharged by
the lofs of the bond, ‘and the court on’ly relieves againft the ac-
tident by fetting up the evidence of the debt. R
- It was argued that it did not appear that Afinge was afurety.
This is-a fa& not tg be difputed, fince the bill itfelf fo ftates it
Bonds are fometimes fp'driwn that it is impoffible to diftinguifki
the furety from the real débtor, but when diftinguifhed by proof,

the uncertainty arifing'from the face of the inflrument can maks
1119 differencc in the principle. ‘= Since the aé& of Aflembly which*
gives to {uretics a fummary remedy againft their principals, i€
might bz well to diftinguih in the bond, the one from thé
;OIhqr. s : Ixt ’
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It was contended that the demurrer admisted the truth of the
allegations in the bill. It is true thar a demurrer without an
anfwer does admit the falts charged on the other fide, but
if the defendant alfo anfivers ‘and denies the allegations of
the bill; as the defendant has done in this cafe, it cannot be faid
that they are acknowledged. When the demurrer was over,
;uled, general commiflions for taking depofitions were awarded,
of which the plaintiff might have availed himfelf if he had wifh-
edto eftablith any fa&s important to his caufe. But inftead
of this, he appears to have confented to bring on the caufe for
a hearing without teftimony, and thergfore there is no ground
for giving him an opportunity now of taking depofitions. '

THE OPINION of the COURT is, ¢ that the teflator Da-
vid Minge having been neither the borrower, nor the ufer of
¢ the money lent to, and ufed by Claiborne, but a fecurity only,
¢ ought not in equity to be further or otherwife bound than he
was bound by the contri& at law; and no fraud or miflake
appearing to have occurred in the writing of the bond,
§¢ it is to be confidered as a joint obligation and fubjeét to the
f¢ legal confequence of Ainge and his reprefentatives being dif
¢ charged by the .death’ of him in the life time of Claiborne,
§¢ and that the faid decrce is erroneous.” -

- ’pecree reverfed with cofts and th;‘_b_%ll d,i‘.fn“,i(fed: 4
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"N HE onlv gucltion in this caufe was, whether the vendor
of land fold 2nd in peflefiion of the vendee, but rot con-
veyed, has a lienon jt, {0 as to fecure the payment of the purchafe
morey. In this cafey the Chancellor difmifled the plaintifi’s bill
which was brought t6 fubjet the land to the payment of the
money for which it had been fold. =~
" Stark for the appellant.” | confider this queftion as com-
pleatly fettled by the cafes of Chapman vs Tannery ¥ Vern. 267,
Pollexfen and Masre, 3 Sth, 292-=Walker and Prefwick, 2 Vez.
622—Cator and Earl of Pembroke,”'1 Brew. Ch. Rep. 301—
%/(16/.‘.‘:‘14{'}1 and Greglon, 1b. 420. - ,In Hanfon and King’s beirs,
L ‘ o ; N . -y ra ¥ . - in .





