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THE pafe,of Maze and Hamilton, with one
other, I had intended to publith in an appendix
to this volume. -But the manufcript having been
unfortunately depofited in a houfe which was
lately confumed by fire. I have great reafon to
- -apprehend that it was either burnt, or by fome

other means deftroyed.
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ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For
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301
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39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,
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PHILIP M’RAE,
againf?
R‘ICHARDV‘WOODS.

HIS was an appeal from the High Court of Chancery, in
a fuit inftituted there, by the appellee agaipft the appel.
lant. The bill ftatez, that the plaintiff in the year 1769 had &
‘Jottery, the higheft prize in which was fome improved lots in
Charlottefville and a tra& of land, which property, in the
fcheme of the lottery was eftimated at [ 440. That Rederick
-M’ Rae purchafed two tickets, Henry 4ullens one;, to ‘which
the plaintiff added another, the whole forming a joint property,
in which Roderick M’Rae owned one half.  That one of the
partnerthip tickets (No. 6g) drew the higheft prize, and was
therefore entitled to the property above mentioned. But thé
ticket fo foon as its good fortune was known, was forcibly tak-
en from the faid Roderick M’ Rae by the defendant Phillip A7 Rae,
who claimed the entire benefit of che prize. T hat the plainciff
and Adullens having fold their intereft in the prize to Roderick
M’ Rae, the plaintiff conveyed the whole property to the aflignee
of Roderick. That about fifteen years after this; the defendant
commenced a {uit againft the phintiff at law, and in the abfence
of the plaintiff”s witnefles, who could have proved the tortious
manner in which the plaintift acquired the pofleflion of the tick-
et, 2 verdi® was rendered againft him for £ 451:18 : 4 dama-
ges, for the whole value of the ticket. Thebill prays an injunc-
tion to the judgment at law.

The anfwer flates, that half of the ticket in queftion was
purchafed by Roderick M’ Rae for the defendant, the day before -
the drawing, and that after it was known to have been fortu-
pate, it was delivered to the defendant by the faid Rederic.
That the defendant never claimed more than one balf of the prize
drawn by this ticket. :

The evidence, as to the right of Philip M’ Rea and the man-
ner of his obtaining pofleflion of the ticket, is extremely coutras
dictory. ’

The fubject of difpute was fubmitted to arbitration by thé
two AL Rea’s {as appears by the teftimony of forhe of the ar-
bitrators,) and a 'decifion was given in favor of Philip M Rea’s
title to one half of Roderic#’s intereft in the prize, One of the
jurymen who tried the caufc depofes that his intention was to

give
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give da-natres fot the:whole value nf the tickat. Another Jury_

man depoftzs, that tHe j Jury gave to the appeilant Philip ‘M Red,
"damages; for the intereft which Roderick M’Rea held in tite

ticket. T'he declaration filed in the a®ion at law claims the

“whole ticket; and the vexdu;t is general, <€ -that the defendant
-did ‘aflume upon himfelf ‘as 'the plamtsE hath declared aga’u.&
“ him and affefs theé damages to £ 4351:18:

THE CHA‘JCELL SR upon the h{mmg of this caufe, di-
' fel¥ad the iflue between the parties in'the dQion at common iaw,
to be tried again j from which décree the defendane appeal fed.

. MARrsHArL fot the apeflant: - 1 fhall o’ye& 1t, to the dé-
‘reein #dto; or if I am wrong 1a that, then 2dly; to fo much of
i, as ¢ hrc&s a trial of tm ng}"t of the appehant tb :my part of

_the ticket in r.lfputc,

Upon the firlt point I contend; that the" 'bill ought -to havé
‘been difmified. 1'he’ equity- f‘ta‘ccd is; that the appellant was
entitled to zo part of the ticket, but, h'u‘.'ir‘c"obt'xined the' pof-
-feflion of it tortioudly, he thcreoy a~quired "mmafnae an evie

! defice of right; which on account of the'appellee’s want of tefti~
;monv at the trial, hée was unable to controvcrt The equity,
now fet up, (mme]v, that the appellant was only *entitied
to a fourth oft/)e Jpicket,) ot Being ftated m the biil; he had
‘ro opportumty given him of controvering it by his antwel, hor
§ 1t neceffary “for hirh to do fo; and tl"erefore, wharever ')roof
t‘xe appellee might produce as to the extent of the appellant’s
interel}; -it was improper for the Chancellor to decide upon it.
The appellee thight ‘havé amended fo as to put in iflic
: the pmnt for which he now contends; but not havmg done fo,
* he is'confined to the equity fiated in the bill.

'The coutt are not now at libefty to fay, that the verdict is
wrong fo far as it gives to the appellant the value of 2 moiefy _

f the ticket.'  All the te{hmony in the czule proves the rlrrht

‘of Phiiip M’Rea té a moigty, unlefs it be the award
which is made upon the prmmples' of accommodationy and
16 which the &p’pellee having objeted;” it would be improper to
“allow it dany weight in the caufe, by conﬁdermg it as evidence
" of the rights of “the pdrties.
* The Chancsllor therefote efred ds I conceive in fetting afidé
the verdi®. The trial before the jury was a fair one. The
appellee does not éven charge in his brll that he was furpnz‘*d
otherwife than bv a generat aflertion; that he was unpro-
- vided with temmmy, withotit fetting forth who'were the wit.
““nefles, the benefit-of whofe- te{hmony he wanted, or what they
. - could
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could have proved It does not appear that there was any evi-
dence before the Court of Chancery which was not given to the
jury, and they having decided upon the right, the verdi&
ought not te have been fet afide.

But admit the court fhould be fatisfied that the appellant
was only entitled to a fourth of the ticket, ‘then I infift fecond-
“ly, that the Chancellor ought not to have fet afide the verdi&,
_but fhould have injoined one half of it. -

In cafes where a verdi&t is vicious in all its part< or Where
no ftandard is furnifhed by which to modify it, I admit
it ought to be fet afide in the whole. As in cafes where
it is unfairly obtained, or where the action is merely founded
- in damages, as in trefpafs and the like. But in this cafe, if
Philip M’Rae was entitled to only one fourth, inftead of one
half of thi ticket, then he is as certainly entitled to one half of
the amount of the verdié, as in the other infltance he would
_have been to the whole.

As to the part of the ticket for which the jury gave him damw-
ges, there is no fort of uncertamty The whole tefhmcmy in
the caufe proves, that the appellant claimed only one moiety of
the ticket. One of the jurymen proves that thedamages given,
were for'that part. A fingle juryman depofes, that he intend-
ed the damages for the whole ticket.  Confider what a danger-
ous precedent it would eftablifh, if in any inftance, a fingle ju-
ryman, or even two, fhould be permitted after a fair trial to fet
_afide the verdict, by faying, that he intended to find in this, or
in that way. Such a decifion would be in dire& oppofition to
that laid down in the cafe of Cochran ws Street (ante vol. 1,
p- 79,) where the court went entirely upon the evidence of a
large majority of the jurors, which proved that they decided up—
on a miftake.

In oppofition to this folitary juryman, is not only the evi-
dence of 2nother juryman, as well as that of many other wit-
nefles, but the amount of the damages aflefled, plainly proves,
that the verdict was for a moiety only of the value of the pro-
perty, with intereft from the time it was withheld from the ap-
pchant,

The right of the appellant to intereft, cannot I prefume be
contefted. If the appellee had not wrongfully conveyed the
property to Roderick M’Rae, and the appellant had reforted to
a (,ourr of Chancery to compel a conveyance of the part belong—
inz to hi.n, thé mefne vrofits would have been decreed, and.it
would have been error to have refufed. Having (ued for da-

' mages,
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tages, he was upon the fame principle entitled "to “intereft in,
licu of the profits.  And if the jury ought to have given inter-
eft, the court will prefume they did do fo; and not chat they gave’
damages for the -whole value of the ticke t, which the appellant.
did rot claim. - - ' ' )

- Why then fhall the verdict be fet afide, and the appellant put
to fea again to cflablifh his title, which has once been fairly al-
cermmed? Ifhe be entitled only to a fourth,” his right to a-
fourth- ought not again to be put in jeopardy, fince the jury,”
having given damages for a half, have furnifhed this court with
a‘rule to go by, in a(cenalmng the excefs whxch oughtin eqm-
ty to be mJomed ’

- But if it were neccfra"y for the court to dlre& an iffue at
. all, it-ought to have been one to afcertain the value of the fourth
part, and not one, which was to bring the appellants right to
any-thing, again into queftion. -

CampoeLr for the appellee. A fhort attentioneto the hiftory of
" this tranfa®ion, viill furnith a fufficient anfwer to the firft point,

In-the fuit inftituted at ldw by Philip M’Rae againft Woods,
he clzimed the whole of the ticket, and recovered a judgment-
for the'whole, in ‘damages. Woods applied to the Court of
Chancéry, fetting forth, that tho’ Philip M’Rae was in poffeffi-
on of theticket, yet he obtained it tortioufly, and had no title
whatever to it, Philip M’Rae, in his anfwer, admits himfelf
“entitled oily to one half of the ticket, and upon thefe proceed-
ings it neceflarily and properly became a queftion with the
Chancellor, whether Philip M’Rae was entitled toany, and to
what part of the ucket? :

‘There appears to be two fubjects of enquiry now before the

court, 1ft, Can the verdi&t already found be eftablithed? And"
it:not, then 2dly, How ou)ht the court to proceed after fetting
it'afide]

1ity That the verdi& cannot ftand as it is, is what I confi-
dently infift upon.- If it were intended to give the appellant da-
mages for halt the ticket, it is unwarranted by the teftimony in
the caufe, wlich goes completely to prove, that if he were en-
“tiled to any thmg, it could only be to a fourth.

1f damages for the whole ticket were intended, then the ap-
pellant’s -counfel does not attempt to maintain it. Yet ane of the
jurymen has depofed, that heintended the damages for the whole of
the property. ‘Thisteflimony is cbjélted toby Mr. Marfhall, who
feems to confider a juryman in fuch a cafe, as an incompetent’
witngfs, Le: me afk, if a bye ftander had proved mifbehavior

’ would
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would the court who tried the caufe, or a court of equity have.

nﬁ ated to for 2fide the verdict? It is “omlttcc‘ that if many
jurymen had concurred in proving the {ame fa& .that their evi-
dence would have deferved weight.  But let me afk, can the
influence of truth depend upon numbcrﬂ ? Or can Lei‘rnnonycom-
ing from a juryman he lefs worihy of credit; than if given by a
firanger? It he had be en h:mlelf miftaken, or if he knew of a
miflake in any of his brethrep, It wag bis duty to expofe i, that
t‘nc cr"or might be corretad. . _

If then the verdict is to be fet afidz, what is the court
to do? Itis entire, and cannot be fet afidein part and confirmed
in part.  lIt’is either for the whole, or ‘tor a half of the ticket.
Both are wrong. - But whether it be for the one, or the other;
this court can at moft only conje@ure.” One ] juryman fays the
firlt, the other the laft.  Where then js: the ftandard which
Mr. Marfhall fpeaks of, by which the court can divide the ver-
di&?

The court muft decree cither upon the evmf'x‘ce, ot upon the -
verdict. Not upoy the laft, becaufe that is avowedly wrong.
1f that be given ap, and the court hmpofe they can with pro-
priety look into the evidence anddecide upon that, Tamready to
go into it.” There is a‘cale in Morgan’s Effays,’ "of an a&i-
on upon’ a b Il of ex: h:vg;c, "There were two counts in the de-
elaiation, upon one of which, the jury . found for the plaintiffy
upon the other, there was an lmproper ﬁxm.ng for the dc(en-.
dant.  The plaintiff defired to fet afide the fecond finding, and to
retain the firt.© Bur the court refu(ﬂu, as the verdict was en-
tire. Itis argued that the jury are to be prefumed to have giv--
en intereft, becaufe they ought to have done fo. But] do not
think Lhey ought. Philip M’Rae complams that Woods con-
veyed to Rojenc‘{ M’Rae infiead of himfelf. But this arole
from the ncgle of Philip M’Rae, who had improperly acquir-
ed the poflefiion of the ticket, and wnthoup which no verdict
cauld have been obtained. But Woods did right in conveving
to Roderick M’Rae to whom he had fold the ticket. What.
canfidsranom then prevailed with the jury in formmg the ver-
dict cannot certainlv be known by the court.

As to the value fixed upon the property in the fcheme of the
]ottcrv, it furnithes no ftandard by which the mtentxon of the
jury can be explained.

MarsHALL in reply. That a verdi&t is entlre at law can-
not be deni¢d.  But that a court of equity may, when'there is

guxde to go bv, fet it af'de in part only, is every day’s prac-
tice.
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An

tice, Lhe verdiék be improper in the 'v'hole, as if the trial be
unfair, or the whole finding be mequxtab!e, orif it be wrong in
part, but the court has no Tt indard by which to diftinguifh rhe
good from the bad, in fuch cafes the whole verdic} cught to be
fer afide.  Bu if, as in the cafe of a bond, the p faintiff has re-
cuvered too much 'u law, what does a court of cqul tydo? Not
fet afide the whole verdict, but injoin fo rauch of it 25 the obli-
-gee in confcience is not entitled to. Ifit be neceffary to direct
an mue, the court does fo as to the part difputed, but never fets
de the verdi& which in the firlt inftance s p‘ efumed to be
nrrHt o : o
“There is a great difference between evidence to prove mifbe-
havior in the jurv, and ‘the evidence of a Jurvman given long
after the trial, as to his fecret intentions at the time of giving
his veldlﬁ The former might be feen or heard, and with ref-
pC'O[ ‘10 wh:ch compk,at evi d“nce mlgbt be adduced. Thelat-
ter is Lon(ea‘ed fram all.the world-but the juror himfelf. No,
«other perfon can know what were the fecret workings of his
mind. If the juryman in queftion went upon a mifiake, it
does nqt zppear that he di fclo{cd it to any pe: fon at that time. .
To pérmit him now, when impreffions have been made upon
his mind by one of the parties, to fet afide the verdi, would
be to eftablifh a moft da angerous principle, and fuch as muit
prove fatal ro. the pauty of the jury trial.
1 @ill infift, that the jury were right in giving intereft, fince
it 'was the duty of the appelles to make the deed to the perion
u"o bad pofjeflien of the ticket ; he alted xm’)roper‘" in conveying
to Roderick, and by taking upon himfelf to decide the rights of
th parties, he is liablé to the apgell‘mt for the mefue p chits,
or for intereft in leu of them. -*
" FLEMING, J.—In thi§ cafe there is a yrcat contrariety
of u'xdcmc The. 'nbltmtoxs gave Roderick M’Rae haif of the
ticket, and Philip M’Rae av rs, that he clumed no more. But
the dec aration demands the wholc, and it is probable that the
V(.Idlct was for the w‘wlc, fince the umount of the damages very
ittle exceeds cthe price afixéd to the property by the ftheme of
the lottery.  T'o explain the principles by which the _;ul ¥ WEre
governed, twa of that body have been examived, and they diff-
er from each other upon the main point. Ou, umnq were
made to the examinations of the j _;um*v. but it is not only ulual,
buc ] think proper to adivit fuch evidence for the purpo{f’or dil~
coverm"f errors which the jury may “have committed.” 1n this
eaie I fhould not teel an mclmatwu to be ever fcrupulous in
T o D admxttmg
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admitting te&imony, wlien I refla&, that the appellant acqui-
efced for fifteen years wishout aflerting his right to the property
i queftion, until better eyidence mighe be loit. I amn well fa-
tishied that Philip M'Rae, is entitléd only to one fourth of the
ticket, independantly of the award and evidence of the juror. He
has recovered one half if not the whole, and as I can difcover-.
no {tandaid by which to decree him what he is really intitled to, *
there feems to be no way left, butthe oneadopted by the Chany
cellor to do effential juftice to the partics. 1 am therefore of *
opinion that the decree is richt, : ) V

LYONS, J.—[ think this cafe has come up too early. The
Chancelior'does not fet afide the former yerdi€, butonly diretts
an ifiue to be tried to fatisfy his confcience. The queflion tried
and decided by the jury was the right of the appellant to the’
ticket. T he pofleffion was confidered, and certainly was atlaw
prima facie evidence of title. But the queftion is, did the jury’
give 2 verdi@ for the whole of the ticket, or for a part, and for

- what part?  How was the Chancellor to afcértain this with
certainty ?  Itc'is admitted, that the appellant was ot entitled
to the whole, No way remained, but to dire€t an iflue to try"
the queflion for tha information of his confcience, "

" But betore the iffue is tried, and before it is known what:
would be the decree of the Chancellor, the party appeals. Ought
the Ch?.ﬂce'llor[ to be reftrained from dire&ing iflues to.inform.
him whether a fa& be one way ar the ather? Surely not, and
therefore the anpeal in this cafe is certainly premature. The-
inquiry is merciy as to the extent of Philip M’Rae’s right. It
is nothing to the court of equity how Philip M’Rae came by the
ticket'; but it is effential to know to what part he is entitled, and
the valug of it. At prefent it is impofhihle for the court to al-
certain that poaint, 1 therefore think the decree right.

THE PRESIDENT.—As [ am of opinion that the appel-
lant had no ground to come here at all, Ifhall not inquire whe--
ther he has done it too early, or not, Amidit the ciathing tef-
timony in the caufe, it is evident to me, that Philip M’Rae had
pot a rizht to more than a fourth,  As foon as the lottery was -
drawn, the two M2Rae’s began to difpute refpecting this ticket,’
My own impreffions are, that Philip M*Rae has no right arall;.
but I would not for this reafon award a new trial, fince the ver.
dict which has been fairly found, is in his favor:  Dut the ex--
tent of his right is not alcertained.

If then Phiiip M’Rae was entirled to no more than a furth,
the verdiék which gives him much more sughitg be corfested. We

werz
Wees
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- were anxious to do this if we could without difturbing the vers
“dié. - But we could difcover no certain ftandard by which the
eourt could make the corre@ion. We leoked for it in vain in
the value affixed to the property in the feheme of thz lottery:
We then J6oked for it in the fales, with fiu befier fuccefs, The
next chance was the verdiét; but that appears to be for the
.whole, becaufe thie declaration claims the whole. ‘Wenext rez
ferred to theteftimony the jurors; but they differ upon the fubject,
~Theappellant attempted to-account for the fum found by the ver-
di& by fuppofing, that thejury had allowed intereft upon the claim,
becaufe they ought to have done fo, but this is equally unfatisfac=
-tory. Itis entirely difcretionary witha jury, whether they will
give interelt or not.  And whether they meant to give ‘it of
not, is perfe&ly uncertain. My own opinion is, that in this
«cafe, intereft cught not-to have been allowed.  Woods gave
notice to Philip M’Rea that he would not convey to him, but
~ having together with Mullins fold their intereft to Roderick
M’Rea, he made a conveyance to him.  In1771, theland is
fold as the property of Roderick ; it is advertifed in the neigh-
. bourhood of Philip, and the property is pafled from hand to
hand; In 1769, Philip having received notice fram Woods,
feems to have abondoned all intention of recourle againft him
and applies to Roderick. They agree to a reference, and in
1784, Philip M'Rea for the firft time fhews an intention to re-
fort to Woeds, having no profpeét-of recovering any thing a«
gainft Roderick.  Woods in confequence cf this unreafonable
_delay has now no chance to recover againit Roderick, and there-
fore ought not to pay interelt. 4
Another mode was thought of by thecourt, ,and that wasy to
direct the jury to value a fourth oftheticket; but againft thisa
confiderable difficulty occurred on the fubjeét of intereft,
_which we thought we had no right to controul the jury. = .
. Upon the whole,, I concur with the other judges in approving
the decree. .
' Decree afirmed.

NEWELL





