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Diftri& of Virginia t6 wit.

BE IT REMEMBERED THAT, on the fixth day of ja-
nuary, in the year of our lord one thousand seven bundred and ninety~five,
and of the independeﬁce of the united flates of America the nineteenth,
GEORGE WYTHE, of the said difirict, kas depofited in this office
the title of a book, the right whereof be claims as author, in the
words following ¢ Decifions of cafes in Virginia, by the high court
‘“ of chancery, with remarks upon decrees by the court of ap-
“ peals, reverfing fome of thofe decifions,” 1z conformity to the alt
of the congrefs of the united flates, intituled, ¢ an ait, jor the encou-
ragement of lxarniugy by securing the coptes of maps, charts and books to
ihe authors and proprietors of such copies, during the times therein men-

-

f1omed.”’

WILLIAM MARSHALL, cl. p.c. v,
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BETWEEN o

BENJAMIN PENDLETON and _]AMES PENDLETON,. p/amz‘gﬁ,»
AND

JOHN HOOMES, defendent.

OSEPH HOOIES made his teftament, the 15 day of february,
1782, wherein after fundry devifes and bequeils, are thefe words:
“ i give all the fefiduum of my eftate to be equaly divided between the chil-
¢ dren of my uncle Benjaiiin Hoomes and my coufin John Hoomes, to
¢ them and their heirs forever, thare and (hare alike.’

The teftator died in april, 1785,

When the teftament was madc, Benjamin Hoomes had fix children, of
whom Martha, the mother of the plaintiffs, died about fix months before
the teftator, lLer father then living.

If tie fhare, to which Mariiha in the event of her furviving the teftator
would have been intitl-d, be lapfed, the defendent, who was heir of the
teftator, fucceded to the heritable parts of the refiduary fubject; if not, the
refiduum was divifible in the fame manner as it would have been if fhe had
never exifted, and the plainuffs, to whom- thé {urviving childrén of Benz
jamin Hoomes have refigned and coaveyed their five fixth parts of fo much
as would have been the fhare or their fifter Martha, if fhe had been a fur-
viving child, are intitled to thofe propotions, that is, five fixth parfs of one
feventh part of the refiduum, to recover which this bill was brought againft
the-defendent, who was executor, as Wcll as hCll‘, of the teftator.

By the court: % v RN '

The terms in the teftament of Jofeph Hoomes, deﬁgnatmg thofe to
whoemi; with the defendent, “the teftator devifed the refidué of his eftate,
namely, ¢the children of my uvacle Benjamin Hoomes,” being predicable
not lefs tru]y of "t~ children only who fhould be living at the time when
the teftator {hould uir, than-of the children who were living when he made
his teftament, and neitzér of thofe expofitions appearing to be decifively
favoured by other claufes in the teftament, the court doth prefer the former,
becaufe by that the declared inzenuon of the teftator, ¢ to give all the refi-
‘.dunfn of his eftate,” and thit it fhould ¢ be equaly divided among the
‘ children of his uncle Benja:in Hoomes, and his coufin John Hoomes, fo

¢ as that they fhould fhare it alike,” feems accomplithed, in every event,

as probably as it would have been by the latter, expofition: whereas by thls,
in the event, which hath happened, ‘of Martha's death before the teftator,
tnat intention, 1f fome decifions of the englith courts be orthodox, would
be contravened; for patt of the réfiduum would not be given, and the de-
fendent, mﬁead of tharing alike with the children of Benjamin "Hoomes,
that is, taking fo much as each one of them, would take one feventh part
more.

Decree for the plaintiffs in october, 1790;

BETWEEN _
WILLIAM NANCE and Mary his wife, plamtifs,
AND

GEORGE WOODWARD and Lucy his wife, who was the widow and
adminiftratrix of Timothy Vaughan, the fon, defendents.

IMOTHY VAUGHAN, the father, in his teftament, the 1 day of

december, 1759, after de:v1ﬁncr lands to his three fons David, Timo-

thy, and Henry, and bequeathing Tome ftock and a bed to his daughter

the plaintiff Mary, and a gold ring to each of his daughters Sarah and Catc
Rably,
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Rably, added, ¢item, i give to my wife Sarah Vaughan all my perfonal
¢ eftate; and negros, named as followeth, Peter, Nat, Thomas Beef, Nan-
“cy, Patt, and the ufe of the plabtation whereon i now live, during her
¢ patoral life:” and appointed his wife executrix, direQing that the fhould
not be required to give fecurity, and that his zftate thould not be appraifed.

D .vid, the eldeft fonn, and the daughters Sarah and Cate Rably are dead, in-
teftate, and unreprefented otherwife than by their {urviving brothers and fifter.

No inventory and appratlzment of the eftate of Timothy Vaughan the fa-
ther appear to have been returned by his executrix, who died in 1772.

Of the eftate in her pofleflion at the time cf her death, Timothy the fe-
cond fon, to whom the adminiftration thereof was committed, returned an
inventory and appraifement to New-kent county court, which eftate is that
bequeathed to her by the teftament of her hufband; or what remained of it
and proceeded from it.

The plaintiffs, in right of the wife, claimed her proportion of the ap-
praifed value of the negros, and diftributive fhares of the other chatels. '

The deiendents inbited, that the property of the perfonal ¢ftate and ne-
gios, and rot the ufe for her life only, was bequeathed by ‘the teftator to
his wife, by whefe tefiament the negros were bequeathed to David the eldeft
forn, from whem they defcended to his brother Timothy, former huiband
of the defendent Lucy.

The cauit coming on to be heard, the fecond day of march 1793, the
court delivered this

O P I N T O N.

That in the bequeft by Timothy Vaughan to his wife of all his perfonal
eftzte, and negros, and the ufe of the plantation whereon he lived, during
her hife, the words, ¢ duoring her life,” relating neceffarily to the wOrds::
‘i give to my wife,” ought to be connected, and be underflood 10 have been
repeated, with them In every intervening memnber of the fintence to which
they apply, limiting the duration f her intereft in all the things which
were the fuhjctts of the gift, and the bejuefl ought to be expounded in the
fenfe, wherein it would have been expounded, 1if it had been written thus:
¢ i give to my wife, during her life, 2ll my perfonzl eftate, and negros, and
< the ufe of the plintation whereon t now live; or thus: ¢ all my perfonal
¢ ¢tate, and negros, and the ule of the plantation, whereon i now live, 1
¢ give to iny wire during her hife; or, more explicitly thus: ¢ 1igive to my
¢ wife all my perional eftate during her life, and i give to my wite my ne-
¢ gros during her lirte, and 1 give to my wifz the plantation whereen 1 now
¢ [ive during her hife.’

That this expoiition is the more eligible than the other, according to
¢ which the words, ¢ during her life,” are apphied only to that part by which
the ufe of the land was given to her, would be, becaufe, the words, con-
fined to that, would be fuperfluous, for a devife of the land, without thofe
words, when this teftator died, would have conveyed it to her during her
life only; whereas the werds, applied to the perional eftate and negros, are
fignificant.

That, if the bequeft be {o expounded, and confequently the wife could
make no difpetition of the perfonal eftate and negros, which would be ef-
feQual after her death, the former, or fo much thereof as did not perifh,
and was nat in the ufe confumed, in her lifetime, was, with the acceffions,
diftributable, after her death, amongft the children, and the latter, with
the increafe ot the females, defcended to the heir at law, of the teftator, and

That the valuc of the negros, for proportions whereof the heir was a¢-
countable to the other five children, is the value of fuch of the original
ftock, with the increafe of the females, as furvived at the time of the wife’s
death, when he had a right to pofleffion of them; which value appeareth
by the appraifement returned by Timothy Vaughan the fon to be jool. 1¢s.

B. Conformably
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Cotiformably with which opinion, the eldeft fon having died inteftate
and childlefs, and thereby his brother Timothy, the inteftate of the defen-
dent Lucy, to whom the negros defcended, being in like manner accounta-
ble; and two of the daughters, who are dead, not appearing to have been
mairied, or to have made their teftaments, and thereby the plaintiff Mary
being intitled, as is fuppoftd, to diitributive thares of their proportiens; the
court pronounced this
D E C R E E, _

That the defendents, out of the eftate in their hands to be adminiftered
of their inteftate Timothy Vaughan the fon, do pay unto the plaintiffs 83l.
9s. sd. being the fum of the plaintiff Mary’s proportion of the value of the
negros, and her diftributive thares of the defun& childrens proportions, and
alfo pay unto them 171. 4s. 8d. being the fum of the plaintift Mary’s filial
portion and diftributive {hares of s1l. 14s. the appraifed value of the perfo-
nal eftate, exclufive of the negros, as appeareth by the forementioned exhi-
bit, with intereft upon both thofe fums from the Jaft day of may, ‘in the
year 1773 liberty being referved to the defendents, on any day of the term
next after they thall have been ferved with a copy of this decree, to fhew
caufe againft that part thereof which relateth to the perfonal eftate, - exclu-
five of the negres, inafmuch as they do not by their anfwer confefs it to
have come to the hands of their inteftate.

BETWEEN : L
WILLIAM SHERMER, heir, exccutor, and refiduary legatee of Ri-
chard Shermer, plaintif,
AND
DUDLEY RICHARDSON, executor of John Shermer, and the heir and
next of kindred of Ann Shermer, defendents.

N this caufe, upon thefe words in the teftament of John Shermer, who

_ died ia 1775, ¢ i give to my wife the ufe and profits of my whole eftate,
¢ both real-and perfonal, during Ler natural lite, ¢nd, after that is ended,
‘ my will and defire is, that the whole of my citate, exclufive of that al-
¢ ready given my wife, be equaly divided betwixt wheever my wife thall
¢-think proper to make her heir or heirs, and my loving brother Richard
¢ Shermer,” a-queftion was made, whether Anne Shermer, the wife of the
tztator, who di-d, a few days after him, in the {ime month, without mak-
ing any difpofition of her eftate, tcok a fee fimple in one half of the land
devifed, and a property in onc half of the other eftate bequeathed, to her?
the plaintiff, who ic heir of John Shermer, and next of kindred to him,
claming the half, of wi.ch fhe had not the owner(hip, as he infifts, but
‘orily power to difpofe; becaufe, by her failure to exercife that power, that
half was undifpofed, and confequen‘ly defcended and devolved upon him.

BY THE COURT, the 27 day of feptember 1792.

By the firft feGion of Lyttleton’s tepures we learn, that, in feofments
and grants, a fee fimple, or the greateft property, in land is not conveyed
to the taker, unlefs in the habendum after his name be inferted the words,
< and to his heirs.” but thefe words, notwithftanding the addition of them
at that time was neceflary, in thofealts, to augment the eftate, from an
eftate for life, which without them it would have been, to an eftate of in-
heritance, do net import, as an ordinary reader might fuppofe, a transfer
of any right to the heirs. indeed if he, to'whom and to whofe heirs, land
- is conveyed, make no difpofition thereof, his heir will fucceed to it. yet
this is not becaufe he was indicated by the word, ¢ heirs,” in the deed of
conveyance, for where an inheritance is acquired, not by tralatitious a&,
as by eftopel, diffeifin, abatement, intrufion, &c. the heir, if no difpofition
be made of it, will fuccede to it. it is becaufe, where the dying owner of
an inheritance hath not appointed a fucceffor, the law appointeth one for

him :
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him: but he may prevent the heredetary fuccefion, by a¢t taking effe& in
his lifetive, e g by file or gift, or not until after his death, . g by ap-
poiitment of a teftamentary fucceflor or a haeres factus. the words, ¢ to
¢ his hewrs,” therefore, even where they are requiiite, are an antiphrafis:
they do rot reftrain the anceftor from difinheriting, but inftead of that,
uaking him ablute owner, impower him to difinherit, the heir. a grant
to one and to his heirs then is, in effect, a grant of power, in popular lan-
guage, to difpefe.  fo thatsa grant to one of a power to difpofe of lands, is
a form naturally as apt to convey an inheritance, as a grant of the lands to
him and to his heirs. :

Accordingly 1 fome formulae the word Leirs is unneceflary: in a tefta-
ment technical lunguage is difpenfed with, and may be fupplied by the tef-
tators intenticn; for if a man devife Iands (0 one, TO GIVE, in this cafe
a fee fimple doth pafs by -the intent of the devifor. Cokes inftitutes, 1 vol.
fol. 9. b. and more then a myriad of other examples to the fame purpefe
may be quc:trd.', a devife then to one to give, is equivalent to a devile to.
one and to his heirs, a devife to my wite, ¢ and to whomfoever the fhall
¢ think proper to make-her heir or heirs,” is equivalent to a devife to my
wife, ¢ to give;” end confequently equivalent to a devife to my wife and to
¢ her heirs.” a deviie in this form, ¢imake I 8 heir of my cilate,” or € i
¢ wil Ithat I S inkerit my eftate,” bhath becn adjudged in 2 muliitude of czics,
withcut an exception, to convey a fee fimple; for, althoush, if IS be rot
he, whom the law denominateth the heir, the teftator can no mcre male
him heir than he can change the liw, yet his tatentien being manifeft, that
1S {houid Love the fame interefl in the eftate, as if the charudlers of an heir
were verified in hiim, the meaning of technical words, which would effec-
tuate that intention, is transiufed into the inartificial words by which the
t-{tator declared it in like manner in a devife to my wife, with this ad-
ditien,. ¢ and my defire is that, after her dexth, the cfiate hall fo to the
¢ hieir or heirs whom {hbe fhall think proper to make,” the intention being

ranifeft, fhe fhovld huve fuch a right and power that he to whom the
i:ould think proper to give the eftate, or difpofe of it ctherwife, theuld
have the fame intereft in it, os if he were ia law her heir, or, if f22 fhould
make no difpofit:on that her heir thould fuccede to it, whether the fhould
give or difpote of it, or fufizr it to defcend, being a matter unimpeortant to
the teftator or bis fawrily, to the teftators inartificia) werds thall be attributed
the meaning of thofe t=ci.nicul words, by v../hich his defire Vv.'iu be accomi-
plithed, that is, it fhall be a devife to the wife and to her he;rs. _

Now the words of John Shermer’s teflament being, ¢ i give to my wife
¢ the ufe and profits of my whole eftatz, during her life, and after that is’
¢ ended, then my will and defire is, that the whole of my eftite be ecu.ly
¢ divided betwixt whoever my wife thall think proper to m:ke her heir or
¢ heirs, and wmy brother Richard Shermer;” this devife, if for fene terms
in it be fubftituted the equivalent terms, being read thus: ¢ 1 give to my
¢ wife the ufe and profits of my whofe efiate, during her natural life, and,
« after that-is ended, my will and defire is, that the whole of my eftate be
¢ equaly divided between my wifes hcirs, and my .brother Richarc Shermer,’
would unqueftionably have conveyed a fce fimple in one haif- (?f the lands,
and an abfolute property in one half of the .other eflste to the wife ; and fuch
ought to be the operation of the tcftator's.own words, un.efs it be mtc_rdi&ed
by the gift to her for life. if th's be relied upon, two anfwers are given to
it, either of which is fufiicient to ohviate the objeftion, if it deferve that ap-

ellation; 1 that where an eftate for life is given to one, and afterwards in

the fame conveyance the eftate is given to the heirs of the donee, the donee

takes the inheritance immediately,  Cokes inftitutes 1 vol fol. 22. b. and,

by like reafon, where an eilate for life is devifed to one, and. afterwards in,

the fame teftament the donee is impowered to make an heir of the cftate,
: the

1

et

)
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the donee takes the inheritance immediately. 2 that in the devife to the
wife, the words, ¢ during her natural life,” ought not to be applied to that
moiety of his eftate which the teftator defigned for he~ heir or h@irs, becaufe
a power to difpofe, or to maké an heir of the moiety, whu;h fhe un-
deniably had, and an inheritance or property in the moiety; being {ynony-
mous terms, the words, ¢ during her life,” can have no effect upon her righe
to that moiety, which was greater than an eftate during her life, but ought
to be confined to that moiety, which was defigned for his brother, and in
which her intereft would ceafe with her life. fo that the devife ought to be
expounded as if it had been written thus: ¢ i give one half of my eftate to
¢ my wife, and to whomfoever fhe fhall think proper to make her heir or
¢ heirs, that is; i give one half of my eftate to her and to her heirs, and i
¢ give the other half of it to her during her life only, and, after her death;
‘ to my brother Richard Shermer.”

This expofition of the teftament fulfilleth the intention of him who made
it, to divicfe, after the death of his wife; his eftate between their two fami-
lies equaly. _

Difmifs the bill as to the moiety of the eftate wheteof the wife had a
power to difpole.

This difmiflion was affirmed upon an appeal.

BETwWEEN
THOMAS BAILEY and Annec his wife, plaintiffs,
AND

LEVIN TEACKLE, executorof Ralph Juftice, Edward Ker, and Willi-
am Harmanfon and Henry Harimanfon, executors of John Harmanfon,
defendents.

ICHARD DRUMMOND by his teflament devifed as followeth:
¢ 1 give and bequeath to my wife Catharine Drummond the land left

* me by my father Richard Drummond, lying on Hunting creek, containing

* 6oo acres; including the half of Halfmoon ifland, during her widowhcod ;

‘ and i alfo give my faid wife the ufe of my watermill, lying on the head of

¢ Hunting creek, during her widowhcod. item i give and bequeath unto

¢ my daughter Alicia Drummond my abovefaid plantation, lying on Hunting
¢ creck, after the time limited her mother, to her and to her heirs, and i :lfo
¢ give my faid watermill to my daughter Alicia, to her and to her heirs. item

‘ i give and bequeath to my daughter Anne Drurmmond the plantation which

¢ my father bought of Jacob Litchfield, to her and to her heirs, and i alfo

* give my daughter Anne a negro boy named Jamey. and in cafe my two

¢ children Alicia and Anne Drummond fhould die without heirs of their

¢ bodies then i give my {iid wife my fplantation, lying on Hunting creek,

‘ during her life, and after her death to my brother Spencer Drummond.

¢ my will is that my wife Catharine have all my eftate till the firft child

¢ marries or arrives to the age twentyone years. and my willis that there
¢ thall be an equal divifion of my eftate and fettlement.’

The writing purporting to be this teftament begins with thefe words,
‘i Richard Drummond of Accomack county, &c.’ do make and ordain
¢ this my laft will and teftament, &c.” and concludes with thefe words,
‘ revoking all other wills before made. in teftimony whereof i have here-
¢ unto fet my hand and affixed my feal, this day of april, in the year
“of qur lord 1744. figned, fealed, publifhed, and delivered in prefence of.’
no name is written under it.

Richard Drummond died in february, 17 5%, probate of this writing for his
teftament was obtained in otober, 1765, when three witnefles, before the
court of Accomack county, to whofe juri{diction the matter belonged, de-
pofed that they believed it to be all of his handwriting, with which they
declared themfelves to have been well acquainted,

Adminiftration
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Adminiftration of the goods chatels and credits of Richard Drummond,
on the {uppoiiion of his inteflt-cy, was committed to Catharine his widow,
the mother of the plaintif Anne and her fifter, the daughter Alicia died an
infant, inteftate, and not haviang been married, between three and four years
aitzr the death of her futher., _

In 17506, the widow was married to Ralph Juftice, who died in her life-
time, in december, 1759, having made his teftament, whereof he appointed
the defendent l.evin Teickle executor.

The plaintif Anne, the other daughter of Richard Drummond, in may,
1759, being then an infant, wis married to William Juftice, fon of the
bejore named Ralph Juftice, and after his death, which happened in april,
1762, was marrizd in november, of the fame year, whether then an infant
or of full age doth not appear, to her prefent hufband.

Catharine Drumnmond, at the time of her marriage with Richard Drum-
mond, was the widow of fohn Shepherd, to whom fhe had borne two
daughters, Muargaret and Elizabeth, who were married, the fcrmer to the
detendent Edward Ker, and the latter to John Harmanfon, the teftator of
the other defendents Williain Harmanfon and Henry Harmanfon.

The plaintiffs commenced their fuit, firft againit the defendent Levin
Teackle alonz, by their bil filed in march, 1767, ftating Richard Drum-
mond to have di=d inteftate, and alleging that Ralph Juftice, after his
marriage witn the mother of the plaintiff Anne, entered into the lands, and
took poiicifion of the {laves and other chatels, of Richard Drummond, and
received the profits thereof, - and converted to his own ufe part of the perio-
nal eftate, and cemanding an account of thofe profits and perfonal eftate,
an.i praying a decres for the plaintiff Anne’s proportions of them, or {o much
as had not been accounted for to her former huiband William Juftice.

The defen’ent, by his anfwer to that bill, admitted that - the daughter
Alicia’s part of her fathers eftate had been by the defendent divided into four
perts, and diftributed among her mother, the plaintiff :Anne, ard her two
half fifters, in fuch manner as he was advifed the law direCted; and alleged
that Ralph Juflice, whofe pcfleflion of Richard Prummonds lands and
other eitate, from fome time in 1756 uatil may, 17595 1s admuitted, delivered
up the whele eftete recl and perfonal to Villiam Juftice, after the intermar-
riaze of him and the plainti{f Anne, about the time laft mentioned; which
d:l\iv:r)‘, as the defvodent iniifted, difcharged his teftator from obligation to
render any furtoer account of that eftate or its profits.

That caufe was fet for hearing in february, 1770, 14 of november, 1782,
an order was made, by confent of partics, appointing commiffioners to ftate
and report an account of fuch part of Richﬁrc_l Drur_nmonds eftate as came.
into poticfion of his widow, betere her m:rriage with Ralph Juftice, and
21{o of fuch part of the eitate of Richard Drummond as came into poflefiion
of Ralph Jailice, «iter hiz —~arriage with Catharmc_Drummond, and of the
nett profits of the whole cft.ir= trom the death of Richard Drummond, and
an account of fuch part of Catna:ize Drummonds eftate as came to the pof-
{:ion of Ralph Juflice, after his marriage aforefaid, and of the difburfements
and applicatidns by Ralph | 7ice, or hisexecutor, in difcharge of debts and
in delivery thereof to perions claruing +he fame.

Similar orders, fubfequent to this, zppointed other commiflioners, who
made reports, upon which was no decree.

In may, 1787, the plaintiffs filed an amended bill, making the other
dcfendents parties.

In the amended bill the plaintiffs fet forth the teftament of Richard Drum-
mond, ftated that it had been in pofleffion of Catharine Drummond, from the
time of his death, until the year 1765, when the plaintiff Thomas Bailey
procured it to be praved, and obtained a commiflion ¢f adminiftration of

that
C.
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that tc%uiors goods chatels and credits, with the teftament annexed, that
Catharine Drummond took her dower in the real, and received her diftribu-
tive (hare of the perfonal, eftate of her faid hufbagd{ and that the thare of
Alicia was diftributed among her mother, the plaintiff Anne; and her two
haif iifters; ftatea the intermarriage of Ralph _]‘u{’cice and Cathar%ne Drum-
mond, his death, and appoint sent of an executor, ard th‘c marriages of the
plainad Anne; infifted that the half fifters were not intitled to any part of
Alicia's eftare, and th-t the right of Catharine the widow, who did not re-
nounce the benefit fhe might clame by the teftament, to fhe proﬁt§ of Hunt-
102 ceess naa, cealed by ner merriage with Ralph Juftice, or, if not, that
the plantd /inne was intitied to two third parts of th fe profits, after the
intermarriage; ftates that the balance of the perfonal eftate left by Richard
Drammond, waich come to the pofleffion of Ralph Juftice, amounted to
6891 12s. 3d, the profits o: tize fuid elt:te, curing the. widowhood of ( a-
tharine Lrummond, that is from tebruarv, 1759, until may, 1756, to
6+41 gs 6d, and the prolits during the pofleflion of Ralph juﬁice,'that is,
from may, 1756, until 1759, to 3721, 45, gd; charged Relph Juftice, and
after his death his executor, with receiving monies fiom the cebtors of F i«
chard drummond and Catharine Drummond, and from thi= tenent of aplin-
tation, belonging to Richard Drummonds eftate, for rent;’ and prayed tie
like decree as they prayed by the original bill agzinft the defindent Levin
Teackle, and a decree againit the otner detendents to‘refunu the n.on:y
wrongfully received for the fhares of the rwo half fifters,

The defendent Levin Teackle, after admitting by anfwer the feveral .G
ftated in the amended bill, except the receints ot profits, debts, and rept,
to fo much of the bill as demanded the profits of slichard Draomimonds efiate
demurred, infitting that, by his tzit:ent, s widow, and, ir her rht,
Ralph Jultice, after their intermarriage, were intitled to the nTOOtS ; by
further anfwer, allezod that Ralph Juftice o iivered up the efrite to Vi i
llam Juftice, former 2 iband of the ptatarff Anné, after their intermar:izge;
and that the reprefentatives of Catharine, the adminifratrix of Richiard
Drummond, were refponfible for her trwfacticns in that ofice, not the ¢o-
fendent; demurred to that purt of the bill, wiuch ‘emanded an account of
monies which huad beza dur to the fiid Crtharive, ard voith receiving which
the defendent and his teftator were charged, and of rent, “eciule, £, the
churges were vague, fecondly, tie executor or acniiiiftrator of the £1id Ca-
tharine only can properly demand that account, and, thitely, where the land
for which the rent became due lieth, or when the rent becaine que, is net
fhewn; and demurred to that part of the bill which inquired atter the Gif.
tribution of Richard Drummonds eftate, becaufe the defendent 1s not £.ccd
to be executor or adminiftrater of Richard Drummond.

The defendent Edward Ker after by anfiver denying a demand from him
by the plaintiffs before exhibition of their prefent bill, on account of any
matter therein contained, and confeffing himfelf, in right of his wife, to
have received in february, 1762, 53l 125. 8 for her diftributive fhare of
Alcia Drummonds perfonal eftate, demurred to that part of the bill, which
prayed a decree againft him to refund the money {o received, infifting that
his wife was intitled to it by the ftatute for diftribution of perfonal eftates
undifpofed by teftament, and, if the were not intitled, that a demand of this
nature, firlt made after the expiration of 27 years, ought not to be counte-
nanced in a.gourt of equity. and

The other defendents, executors of John Harmanfon, by their anfwer,
relied upon the flatute for limitation of a@ions, in bar of the demand againf
them. : i

The cafe was argued on the fecond day of march, 17973.

The validity of the writing, proved for the teftament of Richard Drum-
mond, to devife lands was not controverted, perhaps is not controvertible,

the
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the ftatute made in 1748 (chap. III of the edition in 1769, fe&k. VII)
which required devifes of lands to be written, and figned, and attefted, or
to be wholly written by the teftator, difpenfed unqueftionably with attefta-
tion in the autograph. infertion of the teftators name at the top hath been
adjudged; and in any other part probably would be adjudged, equivalent to
fignature of his name at the bottom of the writing for the purpole of figna-
ture being to indicate the author of theact, that indication in any part of the
aét fcemeth f{ufficient. the teftator indeed by the two laft claufes in the
writing fheweth an intention to fign 1t in prefence of witnefles, but the ab-
fence of a ceremoany; for fignature before witnefles and their atteftation were no
more in this cafe, cannot fruftrate an act defe@ive in not one effential quality.
Upon the queftions which were controverted the court delivered this

O PI NI O N;

That the condition, dnnexed to the devife, by the teftament of Richard
Drummond, of hus Hunting creek land, half of Helf moon ifland, and a
mill, to his wife Catharine, namely the continuance of her widowhoced af-
ter his death, was not aifchargea by the fubfequent devife to her of all his
eftate, until the elder of his children fhould be married, or fhould attain

" the age of cighteen years;
~ Becaufe the prefumption, that the teftator, who with his own hand wrote
his teftament, did not remember, whilft he was forming the latter devife;
whit was contained in the former, or that he had changed bis mind, during
the fhort time in which {uch an act as the writing this teftament may be
performed, feems lefs probable, than the prefumption, that he fuppofed the
cendition exprefled in the one would be underftood in the other; and there-
fore the infertion of it in this would be an unneceflary repetition; and that
he had not changed an intention, indicated no lefs than three times in ex-~
plicit terms, an intention originating from the comtemplation, in his wifes
future matrimonial alliance, if not of an effe@ which would more divide her
affc&ion, at leaft, of*ker inability to provide for her oﬂ‘spring by him {o
“well as the might otherwife have provided for thermn: ,

~ And altho the wifes intereit in the teftators other land was determinable,
not by her marriage, but, by another event, this difference, which that the
teflator defigned may be doubted no caufe for it being defcernible, " if confi-
derable at all, ought not to alter that interpretation of the teftament accord-
ing to which ‘ "

The wife was intitled to all the eftate, to one part, if the continued a wi-
dow, and to the remainder, in either that, or the contraty event, uxtil the
elder of the children fhould have been married, or, if the had not died,
would have attained the age of eighteen years, when an equal divifion of the
eftate was direéted to be, and the wife could have retained her dower dnly ;—
but if the fhould marry again, then her title by the teftament to the
land devifed to Alicia ended and her title of dower in it remained, (z)
and by which interpretation a barmony will be in all parts of the teftament
one with another, the reverfe whereof will be effected by any other interpre-
tation. :

And that the defendgat Levin Teackle, out of the eftate in his hands to be
adminiftered of Ralph”Juftice, ought to pay to the plaintiffs two third parts
of the profits of the land, devifed by the teftament of Richard Drummond
to his daughter Alicia, made by the faid Ralph Juftice, after His marriage

- with

(a) The plaintiffs fuppsfed the widow; by noz"renozmcz'ng the teflament, to
have been barred of dower in the land devifed to Alicia, but the act of gerieral
affembly to which they allude for this, 1727, chap. IV. of the edition in 1769,

Jeét. XX1. doth not extend to lands. .
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with her mother, as well thofe received by himfelf, as thofe received, after
his death, by his exzcutor, which had not been accounted for witn William
Juftice, the plaintiff Annes former hufband.

The court is alfo of opinion that the two fifters of Alicia Drummond by
her mothers firft hutband, John Shepherd, were not entitled to fhares of the
faid Alicias perfonal eftate, becaufe, altho the flatute, then in force for dif-
tribution of the eftates which the owners difpofed not by teftaments, pro-
vided, ¢ if after the death of a father any of his children fhall die int:{t:te,
withaut wife or children, in the litetime of the mother, that every brother
and fifter and the reprefentatives of them fhall have an equal fhare with her,’
and although all the children of one woman, by divers men, are brothers
and fifters to onc another, yet in the fame flatute the words, ¢ and if all the
children fhall die, inteftate, without wife or children, in the lifetime of the
mother, then the portion of the child fo dying laft (hall be equally divided,
one moiety to the mother, and the other moiety to the next of kindred by
the father,” immediately following the words before rehearfed, fo that in this
cafe, after the death of Alicia, if the plaintiff Anne had died inteft.te, hav-
ing never been married, her portion would unqueftionably Lave been divided
between her mother and -next of kindred by her father, in exclufics of
Shepherds daughters, fuggeft an argument which feems to prove, thit by
¢ brother and fifter,” were intended brother and fifter by the fame facher, if
the polition, that the ftatute appointed thofe fucceflors to an inieflate wircrm
the legiflature fuppofed his affection would have moved hun to cppoint, if
he had made his teftament, be true, as it is faid to be; for the pred.lCica
towar3s a paternal uncle or aunt, or even remoter kinsfolk, in the cafe of
the child dying laft, cannot operate fo powerfully, as the {uppofed piedilec-
tion towards the fifter by the father, in the prefent cale ¢ crates to e ex-
clufion of uterine fifters from the fucceflion; :

And canfequently that the plaintiffs, in right of the wife, were intitled to
one half of the f(hares of Alicta Drummonds perfonal eftatz, which were re-
ceived by the defendents Edward Ker, and John Harmanfen the teftator
of the defendents William Harmanfon, and Henry Harmanicn, in right of
their wives, tiiz daughters of Catharine Drummond by John Shepherd, and
were alfo entitled, if the faid Catharine died inteftate, to one third part of
the other half;

And that the plaintiffs are not barred, by the equity of the {fatut: for lin:i-
tation of actions, of recovering the plaintiff Annes own half frcm the d:fen-
dents Edward Ker, and Wiliiam Harmanfon and Henry Harmanfon, unlefs
fhe had attained her full ~ge at the time of her marriage with her prefent
hufband, in which cafe the plaintiffs are not barred of recovering that half
from the defendent Levin Teackle,

Who, by his anf{wer to the originil bill, having acknowledzed himfelf to
have diftributed the perfonal eftate of Alicia Drummond among her mother
and three fifters, either, if fuch his intromiffion therein were wholly unau-
thorifed, or if the adminiftration thereof had been committed to him, was a
truftee for thofe intitled to the fuid Alicia Drummonds eftate:

And that upon the fame principle the plaintiffs are not barred of recovering
from the defendent Levin Teackle the plaintiff Annes third part, if her
mother died inteftate, of the other half of the thares received as aforefaid by
the hufbands of ber fifters. ,

And the court, overuling fuch of the demurrers as this opirion contravened,
direGed mafter commiflioner Hay to examine, f{tate, and fcttle all accounts
between the parties, according to the opinion, to inquire of the plaintif
Annes age at her matriage with the other plaintiff, and what teftament her
mother made, if the made a teftament, and to report thefe matters, as ‘hey
fhall appear to him, with any other matters, by himfel{ thought pertinent
or by the partics required, to be ftated, to the court.

Between
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Betwren | .
JABILS HILL, plaiutyf,
LND

ROGLR GREGORY, executor of Fendall Southeriand,” #/zndons,
AND BETWEEN
CARTER BRAXTON, ploinsiy,
AND "
ROGER GREGORY, executor of 1'endall Scutherland; defendent.
HE fa&s confiderable in thefe cafes are omitted here, becaufe they are
ftated, partly in the two following decrees, and partly in the remarks
on the laft. h

At the hezring, the 27 day of oltober, 1790, the high court of chancery

‘delivered this
O PI NI O N,

That tie gobds and merchandize, fold and delivered by the plaintiff Car-
ter Braxton to tiic faid Fendall Southerland, between the years one thoufand
feven hundred and feventy {ix, and one thoufand feven hundred and eighty
one, ouzit not to be difcounted, at the money prices then charged, againft
a debt contracted before the commencement of that period; but omht to be
diicounted at their true value, which, in this cafe, may be near}y pcrhdps
zicertained by reducing thofe prices according to the fcale for proportronm x
the depretiation of paper moncy, thot the payments made to the fuid Fen-
dall Southerland, by the p aintiff Carter Braxton, not appearing to have
been direGed by him, at the times of payment or before, to -be entered to
his credit in that acccunt wherein he is made a debiter for the bill of ex-
ch;.n{'-e, tiie faid Fendall Southerland might enter them to the credis of the
pl inti Carter Braxton in any other account fublifiing between thofe par-
tics; and tih.t for t}‘“ prmupai money, Gainages, nd charges, due by the
proteued bill of exch g?, in Confequence oi wie fettlement thacrecf made the

wentyeig I‘ th day of febriary, in the year one theufand feven hundred and
i venty L, the {aid Fendall Southerland wus intitled te no more than feven
hundred aud feventy cight pounds ieven fhillings and “our pence, of current
movey of Virginia, wath meereft th"reon, at the race of {ive per centum per
annum, frem Tthe firit duv or junc thuence next foliowing. and pronounced
this "

D E C R E K,

7 hat the defendent be perpetually Injoined from proceding further on the
judgment of t le gooeval court recovered by his. t:ttutor, the zid Fen-
dall Southeriand, k‘cznx the plaintid James Hill, exceptas to two hundred
and twenty live pounds eighicen {hillings five pence and three farthings, of

werent moncy cf Virginia, appearing by the account, {tated according to

the principles of this decree from tie accounts annexed to the rcport to have
been due to the {uid Fendall Southerland the feventh day of december, in
the year one thoufand feven hundred and eighty four, with intereft thereupon
from that time; and cxcept alfo as to the cofts in the a&ion at common
law: and that the plaintifis do pay one half, and the defendents do pay
the other half, of the cofts allowed to the. commiffioner,

Tie opinion and decree of the court of appeals t= €29 day of o&ober 1792

The court is of opinion, that the application of the appellants to a Court
of equity for relief in this cafe was proper, potwithftanding they might have
defended themfelves at law, rot only becaufe the omiffion of fuch defence

roreded from miftake or accident, but on the ground of original jurifdi¢ti-
cn. to cttablith the agreciment between the parties, madc on the twenty
cighth duy of fcbluary, 1776, and to be relieved azainit the unconfci onable
and opf sreflive ufe made of the judgment, by dire: ‘hng the execution to be
leviza for one thoufund and forty three pounds nincicen fhillings and one

penny three farthings, when it appears that the utmoft of the faid Souther-
D. lands
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lands clame therean was not mote than two hundred an('l twenty five pounds
eighteen thillings and five pence three farthings, with intereft from’ the fe-
venth day of december, 1784, and therefore that there is no error in fo much
of the faid decree as fuftains the fuit for relief; but that there 1s error in the
relief afforded, not only in the adjuftment of the quantum, ‘but in the ap-
plication of it, as between the appellants. therefore 1t is decreed and or-'
dered, that the decree aforefaid be reverfed and annulled, and that the ap-
pellee pay to the appellants their cofts by them expended in the profecution
of their appeal aforefaid here. * and this court, 'proceding to rpakc fuc_h ‘de-’*‘
cree as the faid high court of chancery ought to have made,*is. of opinion,
that (without contravening the rule giving creditors the right of application-
of payments made indefinitely to either of different debts due at theé time)
from the combined circumftances in this cafe, the whole of ‘Butlers and:
Hilliards bonds, amounting to nine hundred and thirty five pounds fifteen
fhillings and one penny, ought to be applied to the credit cf the protefted
bill, fince it is evident that the payer {o intendzd it; and that if the receiver
did not aflent thereto, yet he did not make fuch a recent and proper appli~
cation of it otherwife, as ought to controul the cheice of the payer; and
therefore that the application ought to ftand ~5 ftat:d in the firft account of
the mafter commiffioser. on viewing this account however a doubt arofe;
whether the mode of ftating intereft was a proper cne, whercupon one of the
judges, declaring himfelf affeted, : in his charaGer of an adminiftrator b
a decifion of the queftion, retired from the difcufiion; and the court, dif-
covering it to be of fmall importanee in its operation in. th: prefent cafe,
chofe to pafs it over on the ground of the maiters report not having been
excepter to, or the point argued in court; with this caution to avoid an in-
ference of approbation, rather than by a decifion either way to eftablith a
precedent which in other cafes might be important. and itappearing by the
faid flate, that the fum of thirty four pounds feventeen fhillings and nine
pence farthing only, was due on the proteiled bill, on the feventh day of
december, 1784, and the court being of opinien, that the appellant Hill is
not concerned with the other parts of the difpute, unlets he could have ce-
rived an additional credit therefrom: therefore it is decreed and ordered,
that, upon payment of the faid thirty four pounds feventeen fhillings and
nine penct farthing, andinter«ft from the time laft mentioned till payment,
and the cofts of the judement ot law, the faid appellant ret2ining thereout
his cofts in chancery and this court, the injun&ion ftand and be perpetual,
but on failure in fuch payment that the injunc¢tion be difivived as to, and
that the appellee be at liberty to fue out execution for, fo much as he is in=
titled to by this decree. the court then proceded to confider the remaining
parts of the difpute, as between the appellce and the appellant Braxton, and
is of opinion, that a1 account for gocds, not delivered or accepted as a pay-
ment, nor liquidated between the parties, ought rot to be taken as a pay-
ment in paper, fo as to {tand at the nominal value, according to the fin&
words of the act of affembly, but viewed in the light of a fet off, and to be
adjufted, efpecially in equity, upon juft principles; that in this proceding
the court is of opinion, that the legal {cale, fo far as it operates in the years
1777 and 1778, 1s not a jufl rule in itfelf, not correfponding with the ge-
neral opinion of the citizens at the time as to depretiation; nor does the
fcale at any period give a proper rule for fixing the price of imported goods,}
which was influenced by the expenfe and rifque of importation, as well as
by the depretiation of the paper; that therefore the account of the appellant
Braxton for goods delivered, to the end of the year 1778, ought, atthe no .
‘minal value, to be fet off againft the principal and intereft of Claibornes
bond and So.utheriand_s account; and that {o much of the refidue of his ac-
count, as will pay oft the intereft of the balance remaining due to Souther—
land, oughtalfo to be fet off at the nominal fum; but that the refidge of

the
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Ui,

the amount of the faid account ought to be fubjet to the legal feale, for
may, 1780, of fixty for one, and at that reduced rite fet off agamnft the
principal of Southerlands debt; a precedent for fuch diftinélion, between
principal and intereft having, as is fuppofed, been turnithed in this court.
the court proceeding to correct the account of the mafter commitlioner, upon
thefe principles, find a balance due from the faid Braxton to the faid ~ocu-
therland, of feventy pounds and four pence on the thirticth day of april,
1783. -and as the {uid Braxton, by applying to a court of equity for an ac-
count has {ubjected himfelf, though plaintiff, to a decree tor the balance
found due from him, it is decreed and ordered, that he pay to the appcllcé
the faid fum of feventy pounds and four pence, with intereft from the faid
thirticth day of april, 1783, till payment, retaining thereout his cofts in
chancery and this court. = ,

Loyl '. . A - R E‘ M A R I{ S: ;

The do&rine contained in this pro€mium to the latter decree, rbat the ape
plication of the appellants to a court of equity fir relif in this caje was proper,
notwichfianding they might bave dxfended thenyjelves at law, not only teaufe
-the cmiffron of Juch defenfe proceded from mijlake or accident, but on the ground
¢f original Jurifdiction ¢ efradifh an agreement between the parties, and to be
relicved againfl the uncanfcrsnable and opprejive 1fe mad: by onz of them of a
Judgment be had recovered agatnfl another of them, was not coatroverted in
the prefent cafe, nov is recoileéted to have been controverted for almofl two
centuries before it in any other cafe, and is thought not to have required at
“this day grave difcuflion and the fanétion of a {olemn decifien.

- The words, there is no ervor n f1 much of toe jaid decree (that is, the de-
«cree of the high court of chancery) as fiyfans the fuit for relicf, feem an ap-
‘probaticn of fomething done by the judge of that court in fuftaining the fuit
for relief:  but if by any effort of him the fuit for relief was fuftained, the
effort muft.-have been like the vis znertize, for he was as inert in {uftaining
the fuit for relief as the ground, whereon the capitol ftands, is inert in fui-
tzining that edifice. '

Wiscther in the reverfed decree error be in the reli [ offsrded, not only in
the adjuftinut of the guantuin, but i the applicaiion of i, will now be inquired.,

The cafe as to the error in th: application of rehief afforded was:

Carter Braxton, indebted to Fendall Southerland on account of a protefted
bill of cxchange, and alfoon account of a bond, having afligned to him fome
{-curities, which. were accepted for the {fame value as if' they had beén pay-
ments in money of tae principal debts with intereft due by the fecurities,
clamed a credit for thefe payments in the account of the bill of exchange.

Fendall Southerland clamed the right to apply the payments, firft, tothe
eredit of the debt on account of the bond, and tne f{urplus, for they exceded
it, to the credit of the debt on the other account. . '

~. The H. C. C. in delivering its opinion did not enounce the rule of law,
which governs cafes of this kind, in the form of an axiom, but exemplified
itin thefe terms: that tie payments made to the faid Fendal Southerland, by
the plaintiff Carter Braxton, not appearing to bave been direéied by him, at the
times of payient, or before, to be entered to /m credit in that account whereiy
be is wade a debitor for the bill of Exchange, the faid Fendall Soutberland might
-enter them to the credit of the plaintiff Carter Braxton in any ofher account fub-
JSifting between thofe parties. o o

The argument included in this opinion is an enthymema, an imperfe&
fyllogifint, in which one of the propofitions was f{upprefled, becaufe being
fuppofed to be known by men pf Jurlfprud_cncc, and not more conteftable
among fuch men, than a felf-evident truth is conteftable among other men,
it was underftood. ' v

_If the argument be caft in the figure of a perfect fyllogifm, the major
propofition would be: by law, if a debitor, who oweth money on feveral

. accounts,
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accounts, 1‘naking payicits; do not, at the times of payments, ot before,
direct in which of thofs accotints the payments (hall be entered to his credit,
the creditor may enter the paymefits to the credit of the debitor in any other
account fublfting between toole parties.

"The minor propofition would be: but Carter Braxton who owed money
on feveral accounts, viz. on account of a hili of exchange protefted, and on
account of a bond, makisgz payments, did not, at the times of payments,
or before, dire€t that to his credit on account of the protefted bill of exchange
the payments fhould be entered. - -

And the conclufion would be: therefore the creditor, Fendall Southerland,
might enter the payments to the credit of the debitor, Carter Braxton, cn
account of the bond. : ‘ '

With this conclufion the reverfed decree accorded: .

It is faid to be erroneous, and if it be fo, it muft be erroneous, either be-
caufe the major propofition is falfe: or becaufe the minor propofition is falfe:
for if thofe premiffes be true, the conclufion is unavoidable; and the dccice,
according with it, cannot be erroneous.

Thofe who condemned the decree of error have not denied the major pro-
pofition, but inftead of denying are fuppofed to have admitted it; for

Their words are:  #bis court is of opinion that (withosut conticvening the
rule giving creditors the right of application of fpa w:nts made inciinitely to
erihir of different debts due at the tizi) frowe ihe condined cirewnjiances in
£his cajzy the whels of Butlers and Filliords inds vizhe to be applied 5 (e
crodif of the protofled 4/, upon which is obfervable,- 1 the exiftence of
fome rule, giving creditors the right to appiy payments made indefinitely to
either of different debts due at the tinve, is in terms admiticd; 2 they do not
{lte here, or :n any ciier plice, what that ruleis; and 3 tie particle ¢ the’
connec¢ted with ‘rule,” the rule, muft zlivde not to ANY rule, buat either
to fome rule in their contemplation, unknown to others, or to fome rule
fi.ted or underftood in the opinion, which was at tiat time the fubject of
taeir animadverfion.

That the allufion was to fome rule in their cortemplation, locked @p in
their breafts, or depofited among their arcaiz (a) they furely would not with
men to believe; and if that were not tre rule to which they alluded, the
rule muft be that which was ftated or underftood in the opinion ot the 1. c. c.
that rule, the explication whereof is the major propofition, and wkhi h tley
fay they do not contravene, and, if not contravene, certainly not denv, aud
confequently they admit the major propofition, that 4y lew, if a debitir who
oweth momey on feveral accounts, making payments, do not, &c. .

If this major propofition be true, the decree of this court was not errone-
ous, unlefs the minor propofition be falfe; fo that whether it be fo or not,
or, in other words, whether Carter Braxton did, at the times of the payments
or before, direct that to his credit, onaccount of the bill of exchange, the
payments thould be entered? is the only remaining queftion in this part of
the cafe.

This is a_.queftion of fat and confequently depending on evidence; but,
without making obfervations on the evidence, the faéts thall be admitted to
be as they are ftated to be by the court of appeals, with this caution, never-
thelefs, that this admiffion is not to include an admiffion that the operation
of law upon thofe facts is as that court hath affirmed it to be, for that cannot
be admitted.

Then the queftion is redaced to this, whether thofe fad&s, confideted fe-
parately or conjun&ly, evince, of themfelves, or by operation of law, Carter
Braxtons direction to apply the payments to his credit on zccount of the bill
of exchange? 1 The

(a) If among them fuch a rule be, a PRECEDENT for it cwould probably
bave been FURNISHED.
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1. The court of appeals fay, be, Carter Braxton, /o infended; to which an
obvious ar{wer is, an intention is not a diretion, unlefs at the time of pay-
ment or before the intention had been communicated to the receiver.  thefe
circumftances indeed combined would have been a complete diretion; buta
prior or coacurrent communication, one of the effentials, is not ailesed e
pretended to be preved.

2. The court of appeals next words are, and that if the receiver (Fendall
Southeriand) dif not affent thereto, yot he aid 1ot make fuch a recent and preper
agphcativn of 1t, ctherwife, as ought to controul the choice of the paver.

The method of anfwering this fentence moft conveniently {eems to Lz by
commenting on the {everal members of ir, '

If the receiver did nse affent toereto.]  aflent to what?  to the intenticn
of Carter Braxton to anply the payment to the credit of the protefted bill,
now Carter Braxton, at the time of making the payment, or before, not
having commuticated his intention to F'endall Southerland, how could he
know it? and if he did not know on what {ubjeét Carter Braxton was me-
étrating, or what he intended, how Fendall Scutherland could affent to it?
feems a queftion not of eafy folution. '

He did not make juch a rec.nt and proper application of it as cught
iroul the cheive of foe payer.]  on thele words the beft comment will be an
explanation of the'principles, on which the legal doctrine of-thofe cleio s,
which are the fubject of thie prefent difquition, are fuppofed to be founaed.

t fe-ms not an arhitrary but rational docrine, founded on thefe principles:
whilit a man retaneth the money, whereof he had legaly acquiied the pof-
feffion, the moicy, being his own property, is fabjcct to s uncontronied
power; he may conceal it, before the fuce of his creditor may {quander it,
melt it in a crucible, fink it in the ocean; in a word may do with it what
he will: the efore when he delivereth it, even toa creditor, with an initiuc-
tion to apply it in a particular manner, the receivers poiletiion is fduciary,
and he is bound to muke the preferibed application. e. g. if A, indebted
to B and C, «icliver money to B, directing him to pay it to C, the money
in the hands of B is tixe property of C. for tuz fume reafon, if A beindebt-
¢d to B en tro or more feveral accounts, the money deliverad by A to B,
with direGicn to plice it to the credit of A 1n this or tzat account, is received
Ly B under 2 truft, in which is implied, il ot in terms declared, an cligaa~
tion to placr the money accordingly.

On, the sther hand when the debitor delivereth the moucy, which before
was Diis property, to the creditor, without inftruction to apply it to the
credit of this or that accouat, the propertv is changed mmmedictely to the
receiver, who, fo foon as it is in his pofieiiion, 18 complete owner ¢l it; 1t
is his own money: if it b- his own 1oney, by what law 1s he bound to
make a recent application of it, or an application jwhich is called a proper
application, or by what law reftrained from e;xcx:ciimg the fame power over
it which he can exercife over any other part of his own property ?

Hence the elettion of the one, the paver, is priot to or concomitant witi

the payment, thc election of the other, the receiver, is pofterior to the
payment . )
! "Controul the choice of the payer.] the meaning of thefe words, as they are
here combined with the context cannot be develeped.  If the chicice of Car-
ter Braxton, or his power to direlt the application _Qf the credit, deterz.nined
by the payment without that direction, at the tme or before, whlch_ 1s
thought to be admitted, or to be proven, if not admitted, that {uch a cholce,
a choice no lonzer exitting after the payment, was contropinolc, t'n'e iuppof-
ed poffibility of which 1s smplied in the words, yet be did iot meiv fuch a
Fecent and proper cpplicating of ity otherwiity as oughi fo controul the choice cf
2e payer, feems incompreheniible.

o crn-
1b
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The arguiment of the court of appeals then, which is the fubjed of the
preceding commentary, amounts to this: thefe circumftances, n.-z‘me}y, the
intention of Carter Braxton, that the payment made by him thould be appli-
ed to his credit in a particular account, and Fendall Southerlands not making,
after the payment, fuch a recent and proper application of it to Carter Brax-
tons credit in another account as ought to contioul the cheice, which he
had before the payment, to diret the credit to be applied to which account
he pleafed, but which choice doth not appear to have been communicated to
Fendall Southerland; that is, the circumftance of un undifclofed intention
or choice of one party, and the circumftance of a neglzct in the other, to do
fomething recently and properly, in oppoiition to that undifclofed intention
or choice, are citcumitances, which, combined together, produce the de-
ftruction of a creditors right to apply p.yments indefinitely made to either of
different debts due at the time; or are equivalent to a direction by the debifer
that the payments thould be applied to his crecit in ‘a particular account!
now the art of combining the fecret thought of one mans mind with the
doing of nethinz by another man, fo as to produce :his effect, is telieved
not to have been before difcovered. ,

‘Algebraifts indeed, i: refolving problems by eduations, frequently tfe zerg
or nothing, and are mu.h affifted by it; but th.y do not pretend that any
quantity is augmented or diminifhed by adding to it or fubftra&ing from it
nothinz; on the contrary W. Emerfon, who in a difpute with the month-
ly reviewers was a zealous ftickler and ftruggled vehcinently for his no-
things, admitted, th.t O4-0==9, oF 9 co:;: bined with o is o more than g.
but, according to this decree, Carter Braxtons undiiclofed intention, which
of itfelf doth not produce a certain effet, combinea with o, doth produce
that effet.

‘The facts deferving attention in the other part of the cafe, where the de-
cree of the H. C. C. is declared to be erroneous, that is, 2 #0¢ quantum of
relief which it ajforded, are thefe: ‘ ‘

Carter Braxton, having in february, 1756, executed a bond for payment
of 1221. 115. g+. to F. Southerland, fells to him in feptenber of 1777, 1n
june, feptem:ber, and december of 178, and in may of 1780, fundry-
merchandizes, charging for them the current paper money prices of thofe
times, and now clameth credit for them accordingly againft the bond,
which they with intereft almoft double: whereas the prices reduced by the
fcale with intereft would be lefs than twenty nine pounds. the'zccrunt is

as follows; L s dll
1777 fept. 10 buthels falt 8
£778 june. 2 pair cards 7

fept. a loaf fugar g-1 at12s. 5 8 g
2 1b. twine 12
2 tumblers 12
2 ditto . 18
1 ivory comb 18
thread ) & SIS
46 1b. tarred rope at 4s. 9 4
98 Ib. fein twine at 6s, 29 8§
15 1b. fugar 4 IO
4 1b. coffee I 4
——53 6 6
1978 dec. 10 = buthels falt at 7os. 36 1y
1780 may. 59 Ib. iron fent by Harrys flatt at 3os. 142 1o
247 116

S — N —y S——

F. Southerland
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F. South-rland ohj: (ted 2gainft the allowance of fuch a credit, except fo
much of it vs was equal to a fmall accuunt of his own againft C. Braxton
for merchandize, fold to him and charged in a like manner, infifting that
the credit for the reiidue of the goods ought not to excede the rrue vilue of
them, againit o bond for money, due before the commencement of deprctistion,

The £1. C. C, fuftained the objettion, being of opinicn the geods ouglit-
to be difcounted at the true value, and for afcertaining the value referred to
the ftatutory fcule of depretiation; not becaufe it was thought a nieafure of
legal obligation in the cate of geods fold, but becaufe, =t that time, no other
meafure, which feemed more juft, occurred, as the linguese of the opinion
indicates. @notber mode more regular, for afcertaining the value of goods
in fuch a cafe as this, will be mentioned hereafter,

The court of,appeals accommedate the controverfy thus: they allow part
of C. Braxtunstaccount to be fet off, at the nominil value, againft the.
bond, and F. Southerlands account; they allow part of the refidue to fet off
fome intereft diie to Southerland, at the nominal fum; and they allow the
remainder, reduced by the fcale, to be fet off againft the principal of F,
Southerlands account. ‘ | "

This accommedation is the refult of certain propofitions, {tated in their
opinion,; which is the foundation of the reverling decree.  this opinion will
be examined; in order to inquire whether from fuch premifies fuch concla-
tions are deducihle.

The firft paragraph of the opinien is, an account fir gosds, not dilivered
or accepted as a jm/v;/zem‘, nor liguidated ceinvren the parties, ought rot to be

aken asa payment in paper, i as to fland 6t the noiinal value, accord g to the
Sirect words of the abt of affomdly, but vicwed m the lipli of a fet off, and 16
be adiufled, efpecially in equity, upon juft prin:ipies. ‘ ,

Out of this paragriph, fo far as the prefent queftion is afieCted by it, might
have been exterminated the words, 1 #of delivoied or vccopted as a payinent, 2
sor brguidated derwwoen the parzfr.r, and 3 ¢/pecially in cquty. but let themiremain,

The next peragraph of the opipion is, the legal jeale, jo far as it vperates

ut.,L
PO L 9 se wn [ I > s s iR gy et
i tho Years 37 Gl 1Ty, 18w @ Juyl rule 1f24f, ROr Corrofponding wild

e P f f v .
¢he ,gra;zem,/ GPrIIen qf She iz sl toe Livte, as to a’;]:r.v‘:.m![zwz ;5 nor does the
Jlale, at any perivd, give a propor rale for jJixing the price of imported goods,

which was inflacnccd by the expaaft end vijpue of ivpsriaiiin, as well as by the

dopceitation of the paper. | . | .

fmmediately afier which occur thefe conclufions, introduced with the
word shordore, ¥ that the wccoant of the appeiivut Braxton for goods deliver-
‘ed to the end o the year 1778 ought, at the ncminal value, to be fet off again?
the prsncivel end irieroff of Claibornes bond (that s C. Braxions bend i
which Cleiborne was bis fusety) and Southerlands account 2 snd ther fo
much of the refidue of his accomnt as will pay off the intercil of rb2 balance, ire-
maining dw to Seutberland, onghi alfo 2o be fet offy at the iciiinal fum, but

that th refidue of the amcist of ibe faid account cught to be (ubyct to tie
legal Jeale jer may, 17805 of J,?'xz:j{ for one, and at z‘/:)az‘ re{z’z,:-ce(/ rate fit off
againfl the principal of Southerlands dgé:; to which is ﬁ‘lb;}omed‘,‘ a preco-
dent for fuch dijlinciion between principsl and intereft baving, as is [uppefed,
been furnijiiod in this couri. . o

The twao paragraphs contain four diftin& propefitions; but between any
one of them and the coacluiions, or any one of the conclufions, or between
all the propofitions and all or any of the conclufions, doth not occur one
fin »le inftance of a middle term, (4 to connect the extremes together. s
muddle term fhall be fupplied occafionaly. The

basc autem five inveniends five probandi forma in [ctentins priularibis (velus:
ethicis, politicis, legibus, et bujufnodi) lciim habet.  Fr. Sacer de augontis
Jcientiarum, 1ib, V. cap. 1L,

(6) In jyilogifins fit reduitio propofitionum ad principia per fropofitiones meaias,
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The firft general propofition: @z account for goods, not. delivered or ac-
copred as a paym ur, wr liguidated betwoecn the parties, ought not to be taken as
a payment in paper, /o as to fland at the nominal value, according to the [irict
words of the ack of ajfimbly. . ‘
© &tiddie term; but Carter Braxtons account is an account for goods, not
deliverei or accepted as a payment, nor l_iquidated between him and F.
Southerland. ‘ ‘ ,

rme would expec this conclufion: therefore C. Braxtons account for
goods ought not to be taken as a payment in paper, fo a to ftarid at the
nominal value, according to the {tri& words of the act of ‘affembly.

But what is the conclufion of the court of appeals? either none at all, or
one or two or all of thefe three; 1 therefore the account of the appeilant
Braxton, for goods delivered to the end of the year 1778, ought at the nominal
value to be fot off againfl the principal and interc)t of Clasbornes bond and Soua
therlands account, 2 and that fo much of the refidur of bis accaunt, as will pay
off the intereft of the balance remaining due to Scutherlcnd, cught alfs to be fet
¢f at the nominal lim, 3 but that tie refidue of the amsunt of the Jard account
ought to de fubjet to the lgal fcale for may, 1780, of fixty tor one, and at that
reduced rate fet off cgainft the principal of Soutberlands debt. :

By what form of ratiocination can cone or two or all of thefe conclufions
be'ceduced from that propofition?  if neither, why was it ftated?

II Fropofition: an account jor goods ought to be viewed 1n the light of a
o fot gff ard ¢ be adiiuiiod, efiecizlly an cquity, wpor jult principles.

Middle-term ; but Carter Eraxtons account is an account ‘or goods.

'The rational concluticn is; (aercfore Cartdr Braxtens account cught to
be viewed in thic light of a {et ¢if, and to be adjufted, efpecially in equity,
upon juft principies,

" The concluion in the reveriing decree is therefore the account, &,

A man, of ordinary underftancung, muft fee the chufin between the fe-
cond propofition and thefe conclufions, and that the chim ougzht to be fup -
plied by an intermeciats propofition in fome fuch ferny as this; to tet off an
acceuat for goods, fold during the period of depretiation, at the nominal
value, thatis at the prices charged in the account, againft a acbt, con-
trafled before th: commencement of depretiation, 1s to adjuft zpaccount fcr
goods, efpecially in equity, upon juft principles.

If fuch an intermediate propofition had been ftated, itis denied to be trre;
yet without it, or fome others tending to effect the fame thing, that the con-
clufions, at leaft the firft and fecond conclufions, can be conrefied with the
{fecond propofition, is likewiic denied:  and in the firft denial an appeal is
made to all men who bave adaequate ideas of juflice; and in the other de-
nial an appeal 1s made to all men whe are not deftitute of the rea{ ning fa-
culty, and are accuftomed to exercife it, if they be not in the hahit of gbfe-
quious fubmiffion to judgments, than which they have besn taught to think
their own lefs correct, ‘

II! Propofition is, the legal fcale, [o far as it opcrates in the years 17775
zmd 1778, is not a Juft rule in itfflf, st correfperiing with ihe general opinion
of the citizens at the tiie as 19 depretiation

Before the enquiry what conclufion is deducible from this propofition, a
commentary upon its terms may not be improper.

 The legal feale, [o lar as it operates in the years 1777, and 1778, 15 10t o
Jult ru{e.] the fcale in this cafe was legaly obligatory, or not lesaly obliga-
tory; if _t}}e latter, it ought to be totaly. rejected 5 if the former, the fta-
tutc,-.whmz‘l authorifed it, l}awn_g declared, that it thould be a rule for de-
termining the value of ceitain thmg_s, during a pericdgf five years, when
the court of appeals will not a tow it to operate during two of thof yeans
1777, and 1778, as they do not ia their firft and fecond' conclufions,” but
allow 1t to operate in a fublequait year 1780, as they do in their third con-

cluiion;
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clufion; is this exercifing the power properly belonging to the judiciary
department? :

The feale is not a juft rule in itfelf.] A rule may be unjuft by allowing
either too much or too littie. whether its injuftice be in its excefs or defect
we are not told here, nor told any where clfe, unlefs it may be faid to be in
the next propoiition, or in the firft and fecond conclufions. if we look for
this information in the next propolition, that indeed miay be faid to imply,
but not directly to atirm, that the feale valued goods imported lefs than was

- juft; and to look into a conclufion for that which ought to be predicated in

_the premifles, is not a legical mode of inveftigation, and is unfatisfactory to
a candid inquirer, as well as prepofterous; for a conclufion ought to be a
~deduction from what was afferted in the premifies for its fupport, not, like
the {pider, to contain in its own bowels that which it is to {pin for its fup-
port. | | |

Not correfponding with the general opinion of the citizens at the time as to
depretiation ] let us fuppofe Carter Braxton to have fold to J. S. an ivory
comb the laft day of december, 1778, and another, of the fame value, in

1780, churging 18 fhillings for each; according to this opinion of the court
of appeals, they would have allowed him to fet off, againit a bond given to
J. S. three or five years before, one of thefe combs at 18 fhillings, and the
~other at 18 pence, and would have called this, in their language, an ad-
jufiment on juft principles, Carter Braxton poffibly might have thought
it {o. _

But fuppofing the third propofition to be unexceptionable; the legal feale,
[o. far as it operates in the years 1777 and 1778, is not a jufl rule in itfelf, not
correfpording with the general spinon of the citizens, at the time as ti depre~

- tration, the rational conclufion from it is, thercfore reject the [cale, becaufe,
{o far as it operates in the years 1777 and 1778, it is rot a juft rule, not
_corre{ponding with the general opinion of the citizens at the time, as to de-
pretition, and fubflitute fome other rule which, fo far as it operates in the
years 1777 and 1778, is 2 juft rule, correfponding with the general opinion
of the citizens at the time, as to depretiation. the conclufions of the court
of appeals are therefore the account, Sc. .

But to connect thefe conclufions with th:t propofition muft be admitted,
or proved, this middle propofition: for eftimating the value of goods, fold
in the years 1777 and 1778, in order to fet off a debt, contracted before the
commencement of depretiation, the rule, juft in itfelf, and correfponding
with the general opinion of the citizens at the time, as to depretiation, is

‘the nominal value, that is the prices charged by the feller in his account of
the ‘goods. . ,

That the court of appeals have proved the truth of this intermediate pro-
~pofition is not admitted, nor will the truth of it be admitted, before they
or others prove, that one peny weight of gold, 22 carrats fne, is equal in
‘value to five or more peny weights of gold, of the fame degree of finenefs.
_IV. Propofition: nor doe: the ffale, at any period, give a proper rule for
fing the price of imported goods, whick was influenced by the expenfe and rifque
“of z}nportaﬂ'an, as well as by the a’epn'tz'zzz‘z'm of the paper. | ’

This propofition is the fame as the laft, appearing inanother garb, which
“betrayeth a weaknefs of argument undif overed in that.
 The fappofed diffeience is, that the goods meftioned now are imported,
the price of which was influenced by the expenfe and rifque of importation,
then the feller augmented his retailing price accordingly ; and confequently
-the difference vanifheth.

The weaknefs of argument is thus betrayed; depretiation of the paper is
"acknowledged to be one caufe, and was in truth the fole caufe, which in-
fluenced that price of goods, about which the queftion is; for in the true
value the expenfe and rifque of importation is included.

F. But
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But if depretiation were only one of the catfes, ought the feller alone to
experience the beneficial effelts of 1t? if t_hc fc:Her, .WhO was a debtor, had
the advantage of depretiation, by augmenting the price of h1§ goods, ought
not the ereditor to have a reciprocal advantage, In augmenting the value of
his debt; which is fet off by thofe goods? would t}.ns contravene the rule
qui fentit onus fentire debet et commodumn; or equality is equity? a man,
who 1 1776 had bought from another a flock of fheep, agreeing to pay for
them in kind on the firft day of january, 1779, muft have returned an equal
number, and of equal value, aithough at the date of co_ntra_& h.e‘ could bave
bought the fheep tor 15 dollar cach, but at th¢ time of reftitution could not
buy them for lets than 10 dollars each; becaufe the value of the fheep re-
mained the fame, although that of the money had varied: and no reafon can
be afligned, where money was to be paid tor the fheep, why the money
when paid fhould not be made equal in value to what it was when the fheep
were delivered, fuppofing the alt of gefietal aflembly, as the court of appeals
fuppofe it, not applicable to the prefent queftion.

The court of appeals, about the middle of their dectee, feemed cautious
of elt.blithing precedents, no doubt that infefior judges might not be mifled
by them. nezar the end of it, after dividing an account, of 14 articles, into
three unequal parts, and with one of thofe fetting off fome of the principal
and intereft of a-debt, and with another fetting off fome ot the intereft of
what remained of the fame debt, both thefe parts at the nominal value dur-
ing the time of depretiation, and with the third part, fubjefted to the fcale
of depretiation, f:tting off fome of the forefaid cebt, at the reduced value;
after thefe various valuations and applications of articles in the dccount, they
add thefe words, ©a precedent for fuch ditinction between principal and
intereft having, AS IS SUPPOSED, been furnithed in this court,’ leaving
the exiftence of fuch a precedent incertain )

That {uch a precedent, which is only foppofed, did nct exift being pof-
fible; and the decree in the principal cate not reftraining inferor courts from
deciding queftions of this kind in arother mode, the H. C. C. will proba-
bly refer the decilion of fuch as may cccur there hereafter to juries, airect-
ing iffues to be made up for that purpofe.

BetTwrexN
PHILIP TURPIN, plaintif, ’
AND
THOMAS TURPIN, William Turpin, and Horatio Turpin, executors,
and the faid Heratio Turpin, devifee of Peterfield Turpin, defendents.

VPETERFIELD TURPIN, who was brother of all the parties, by his
] teftament, dated in february, 1789, among other devifes, gave and
bequeathed to the defendent Horatio the land and plantation whereon his
father lived, alfo 732 acres of land in Buckingham, near the head of-A ppo-
mattox, and alfo ten negro flaves diftinguithed by names.

At that time, this teftator owned not any of the things thus given and
bequeathed, and poflefled only the land in Buckingham.

His father Thomas Turpin, who wasowner of them, and pofleffor of all,
except the Buckingham land, by his teftament, dates in march, of the fame.
© year, gave the fame lands and flaves to Peterfield Turpin.

Both the teftators are dead, the fon having furvived the father.

The plaintiff clamed a fhare of the lands and flaves, infifting they
defcended to the'heirs of Peterfield Tutpin, who were his brothers, not being
difpofed by his teftament, becaufe he had ‘them not at the time when he
made it, although he had them at the time when he died. .

Some examinations of witnefles were taken, to prove, onone fide, a revo-

cation,
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caticn, and, on the other, a republication of his teftament by Peterfield Tur-
.pin; but the proof was defective.

By th= court, 8 day of november, 1791.

Decifions of queftions, arifing both on the englith ftatutes, and on the

cuftoms of particular places in that country, authorizing alienations of land
by teftament, had declared the law to be, that a devife of land which the
teftator had not, i. e. of which he was not feifed, at the time when he made
the dévife, was void, although he fhould have the land at the time when
He died. ' . ,
- Memorable examples of thefe decifions occur, one on the ftatutes, in the
cafe between Butler and Baker, 200 yearsago, which, as Coke the reporter
of it fays, had been argued one and twenty times, and the other on the cuf-
tom of gavelkind, in a cafe between the heir and widow, who was devifee,
of William Bockenham, near 1co years ago, which is publithed, with the
arguments, in the book called, law of devifes and revocations.

If the law with us had not been altered, thefe two cafes might have been-
relied upon, as authorities, in the prefent controver(y, with refpect to the
lands. :

But a ftatute of this commonwealth, made in 1785, and taking effe& in
january, 1787, and therefore being the law by which the queftion in this
cafe muft be decided, hath enaled #bat every one, aged twenty one years or
upwards, being of sound mind, and not a married woman, shall bave power, at
wil! and pleasure, by last will and testament in writing, to d-vise all the estate,
right, title; and interest in pofleffion, reversion or remamder; which be or she

- hath or, at the time of bis or ber death; shall bave; of, in, or to; lands, tene-
entsy or bereditaments., | _

By the terms of the ftatute, power being given to devife an eftate in pof-.
feflion, reverfion, or rematader, which one hath, that is, at the time of
making his teltament hath, or an eftate in (z) pofleffion, reverfion, or re-
mainder which at the time of his death he fhall have, in lands—power to
devi{é a future or a poflible, as well as a prefent or an actual eftate; the iden-
tity of the lands, faid to be given and bequeathed to Horatio Turpin, and
the lands, in which Peterfield Turpin, at the time of his death, had an
eftate, being confefled ; and the devife either being a devife of the eftate which
Peterfield Turpin, at the time when he made his teftament, had in the lands,
or being a devile of the eftate which at the time when he fhould die, he
fhould have in them; (for the devife muft be underftood in one of thofe two
fenfes,) the only queftionr in this cafe, as to the lands, is whether the
words in the devife of them do or do not comprehend a future eftate, that 1S,
an eftate which Peterfield Turpin at the time of his death hould have in
thofe lands? if the words do comprehend that eftate, Horatio Turpin hatly
z right to the whole lands of which the bill clames a fhare. '

The devife, underftood in the former fenfe, thatis, a prefent inchoate
alienation of the right which he then had in the lands, wouild be adjudged
void; unlefs the executor would have been bound to purchafe the lands for
the legatary or pay the value of them to him, out of the teflators eftate, -as
the exccutor, by the roman civil law, was bound to do, in a like cafe,
where the teftator knew the thing bequeathed not to be his. I. 1. II. tit, XX
§4. €. L VI tit. XXXVIL L 1c. yea, if the teftator had owned an eftate
in ‘the lands, but an eftate lefs th.n that which was bequeathed to him by
his father, the devife, underftood in that former fenfe, would have been

' ‘ void ;

\

(2) No man, asis believed, will refer the terms, fhall have fo an estate
in reverfion or remdinder only; for a reverfion, or a vested remainder is a pre-
sent estate, and a remainder contingent at the death of the testator, if his death
qere before the event, cannit be called an estate which the testator either bad or

Should have.
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void; becaufe an ademption of the legacy, without a republication of the
teftament, would have been wrought by the change of the eftate devifed.

But the devife may be underftood, with equal propriety, in the latter
fenfe; for the words 7 give and bequeath the land and plantation where my fa-
ther liveds alfy 732 acres of land in Buckinghbam, near the bead of Appomarrex,
do not confine the devife to an eftate, which Peterfield Turpin had in the
lands at one tiine, more than to the eftate which he fhould have in them at
another time. indeed, the terms, 7grve, although they purport an im-
mediate alienation of the thing given, are, when ufed in a teftament, from
the nature of that 2&, no more than a declaration of a teftators will, that
the legatary, at a future day, {hall have the thing faid to be given to him,
and even that not certainly, but fubjet to a change of will, which may ap-
pear by revocation, ademption; tranflation, &c. fo that the terms, 7 give,
in a teftament, are underftood more properly of a future, than of a prefent
time. and the teftator, having a power to devile, and no doubt, expecting,
to own; a futurc eftate in thefe lan:ls, and willing in every event that his
brother Horatio fhould fuccede to them, and not having altered that will,
the law, which favours acts authorifed by itfelf, as teftaments are, will fup-

ofe the teftator to have exercifed his power to devife a future eftate, and
accordingly approve that expofition of the devife by which it will be valid;
that ir, in the fame fenfe, as if the teftator had ufed thefe words: 7 give 2
Heratio Tirpin the lond, Ec. if i bave them at the tive of my death, and da
it alter my will.
. Whether the defendent Horatio hath a title alfo to the flaves bequeathed
to him by the fame paragraph in the teftament? wculd not be a different
queftion from that already difcufled, if the ftatute be fuppofed to have de-
figned to comprehend flaves, which in fome inftancesare an hereditary kind
of property, in the term, hereditaments, ufed in the ftatute, to defignate
one of the {ubjects of devifes which it authorizes. ;

But this ftatute is fuppofed not to have comprehended flaves; becaufe
that kind of property was bequeathable by the commeon law, which lands
are {aid not to have been; and becaufe, as the law is now, and always hath
been, a bequeft of flaves transfers the propeity of them in the fame manner
as if they were chatels. _

Then let the bequeft of thie t-n flaves here be confidered independently of
the a& of 1785, and as a bequeft of chatels,

A man bequeaths (Isves by their names, which at the time of making the
teftament were not his property, but afterwards became his property ; whe-
ther hath the legatury a right to the flaves?

Swinburne (part 1. § VI. no. 17.) hath ftated this cafe, without any
important variation, propounding the fame queilion. in confidering it, he
obferves that, by the civil law, the thing bequeathed is not due to the le-
gatary, but in fome few cafes. he adds &y the laws of this realm (Engiand )
it seemeth that we are to diftingutfl. whether some special thing be devised or not.

Jor if a special or certain thing be dev::d, as if the teffator do bequeath the ma-
nor of Dale, then tho the tefiator bad nc such manor, when the will was made,
yet by the purchase made afterwards, the teflator s presumed to have bad this
meaning from the begining, 1o purchase the same for the benefit of the legatary:
and so the devise is good.  but if the legacy be not special, but general, as if
the teftator do bequeath all bis lands, then the teflator baving some lands af the
time of making the tcflament, and purchafing other lands afterwards, those
lands purchased after making the tejftament fhall not pafs.

This writer quoted, for the civil law, what is called the regula catoniana,
and for the englith law, the cafe between Brett and Rigden, in Plowdens
commentaries; neither of which is fatisfattory, as to this queftion.

The regula catoniana, which occurs in Dig lib, XXXIV. tit. VIL. is this:
quod fi teflamenti facli tempore deceit  teflator, inutile foret: id legatum, guéna

docungue
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1

docungue decelfirity om valet.  this rule, in feveral inftances there mentioned,
is fo1d to be falfe, it is true, without doubt, in other initances: e g if
one, before he is of the proper age, if one, non compos mentis, if a mar-
ried weman, making a tedarent, and furviving the insbility to perform
{fuch an 2., die without u republication, the teftament 1s void, no lefs than
1t waould huve been void it tue 1o bility had not ceafed, before the death hip-
pencd.  bat it feenss an impropar canon in nitny cafes to which it way te
extend:d, anu porhaps 1s rue only where the vice 1n the original conftitution
of the teitament is defedi of age, underftanding, or fiecdown of will, in the
teftotor.

The quet:tion from Plowdens commentaries is appofite to the principal
cafe, and a rational opnion, but is not of decifive authority, becaufe the
example 1s a duvife of lunus, and becaufe it is an opinion only of ferjeant
Lovelefe, and cenicd to be law by the chief juftices Holt and Trevor, in
their arguments of the cafe on Fockenhams will.

Chief ju{lice Holt, m his argument, on thut occafion, mentiors tvo ca-
fes, one in  Goldelborough g3, and the other in March 137, whith nay
feem, at firlt view, not unlike this; but, upon confideration, they are
thought to differ from it, fo as not to be applicable. in the former cafe,
the furrender of the leafe was an ademption ot the legacy; and in the lateer
calz, if the executor did not affent to the legacy before the death of the le-
gatary, who bequeathed the fubject of it, and whether he cid allent or not
doth not appear, the cafe cannot be compared with the principal cafe.

In this difjuifition, any c:fe adjudged, which is a dire¢t authority, not
being remembered, we muft have recourfe to fome other topics.

If a begueft, like a gift among the living, were a prefent alienation or
conveyance of a right in tne thing t1id to be given, the objection to the va-
lidity of this bequeft muft prevale, for the tranfition of a right, which doth
not exift, or, rather before it exifts, is prepofterous.

But a bequeft is not a prefent alienation; the teftator doth not intend nor
dot’s the law ceclure it to be fo. it is no more than the appointment of him
v hom the teftator withes to fuccede him after his death in the ownrihip of
the thing faid to be bequeathed. and why tuch an appointment fhould not
l.e fulflled, if the teftator at his death, before which it is not intended to
b= efi=¢tual, have the thiag, no good reafon hath yet been, nor, asis
bolieved, can be, afflizned.

On the contrary, by the roman civil law, which is ordinarily thought o
reafonable rule of decifion, the bequeft of that which the teftator never had
is valid in many cafes, and in fome cafes, whether he knew or did not know
the thing to be the property of another; fo that the executor was bound to
purchafe it for the legutary, or pay the value of it to him out of the tefta-
tors eftite. this is manifeft by the Inftitutes and Code in the places be-
fore mentioned. and that this particular dotrine is flill approved in thofe
countries where that law has been generaly adopted, appears by the Code de
I’ Humanite in the word LEG3. if, to {uftain fuch an appointment, wherc
the teftator never owned the thing, be reafonable, to fuftain it, if he do own
the thiﬁg'at the time of his death, when the {ucceflion is to t?ke effe&, can
not be lfs reafonable, all other circumitances remaining the fame. )

And the appointment feems authorized by deductions from legal principles.
nothing is pretended to invalidate this bequeft, but that the teftator, when
he made it, did not own the {laves faid to be given, although when he died,
he did own them. but, if the propofition that the teftator muft own ‘the
thing at the time of bequeathing it were true, which is not admitted, be-
caulc it is thought not pofiible to be proved, the teftator i this cafe is af-
firmed to have bequeathed 1he flaves at the timc; when he owned them, that
is, to h.ve bequeathed them when his father died; for, the tei’;amcnt not
having been revoked, the law {uppofg the benevolence of the tef’cato:j to-

3. wards
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words the legatary to have contiritied. this is aflumed as a propofition in-
controvertible. now, the continuance of Peterfield Turpins defire, when
ke became owner of the flaves, that, after his death, his brother Horatio
fhould have them, 1s, by operation of law, a repetition or republication of
the bequeft at that time, becaufe it hath the fame cffect; for a republication
is no more than an evidence that the teftators defire continues; and if the
law fuppofes it to continue, the republication is unneceflary. if indeed, 1
man who had lands at the time of making his teftament, devife his lands,
by 2 general defcription, and afterwards purchafe other lands, a tepublica-
tion might perhaps be neceflary, to transfer the after purchafed lands, if
neceffary in any cafe. Holt, in his argument of the cafe on Bockenhams will,
calls the notion, ftated in the preceding part of this fetion, to wit, that the
teftator, eo inflanti that he becomes owner of the thing devifed, may be fup-
pofed to make his will, abfurd and repugnent. but it is denied to be abfurd
and repugnant, and feems diétated by the {pirit of the law, which doth not
appoint a fuccefior, unlefs the deceafed owner hath omitted an appointment,
and will always, if it can, eftablith the right of the teftamentary fucceflor,

The right of Horatio Turpin is thought to be fupported no lefs by au-
thorites, as far as thofe authorities will apply, than by the principles of
faw and reafon.

By a bequeft of chatels gencraly, thofe which were acquired after the tef-
tament was made, have been frequently adjudged, and are univerfaly admit-
ted, to be transferred to the legatary. fo that if Peterfield Turpin, who
bequeathed fome {laves to feveral of his ril-tio: s, had bequeathed the refidue
of the flaves, without naming there, to his brother iioratic, he would have
been intitled to thefe ten confefledly: but thiey who confefs this deny him
to be intitled to them in this cafe, where they are bequeathed to him by
their names.

This diftinction, between a general and a fpecific bequeft, feems thus
founded: its favourers fuy, the law allows a power to bequeath future
acquifitions of chatels, by general defcriptions, to prevent the inconvenience
of making a teftament, which otherwife might be neceflary, every time
changes, frequent in that kind of property, happen. whereas there ‘is not
the like reafon to allow that power in the cafe of a fpecific bequeft. but,
if the opinion before explaned, be eorrect, the diftin@ion doth not exift 3
the power of the teftator is the fame in both cafes; and the times when the
bequeit of chatels generaly, and the bequeft of a {pecific thing, fhall | egin
to operate upon the after acquired property, are the fame; and thofe times
are when he becomes owner of the things; although neither bequeft is an
act fo complete as to transfer the property befere his death.

Difmifs the ball.
The plantiff appealed.
The decree was affirmed.

BETWEEN ~
MILES CARY and Grizzel his wife, and Jofiah Buxton, plansifis,
AND

NATHANIEL BUXTON, defendent.
AMES BUXTON, feifed of lands, part in fee fimple, and other part
by the teftament of Richard Bennett, in fee taille, in the year 1751’~
devifed the former, called his old plantation, to his eldeft fon John, to whom
he alfo bequeathed feveral negro flaves and chatels, and devifed the latter
confifting of two tenements, one called Bacons, to his fon Thomas, and thé
other called Jordans, to his fon William, and to their refpe@ive heirs. the
devife to John was without words of inheritance. in a fubfequent claufe ig
a devife to the teftators fon Jofiah, and to his heirs, of the plantation given
to any of his fons who thould die without iflues whereby the eflate devifed
to every fon, except Jofiah, was an entail. ] The
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The defendent, only child of Johm," recovered the lands entailed by Ben-
netts teitament from the plantitts, who had fucceded to the rizhts of The-
mas and William,

The plunuits, by their bill, prayed that the defendent might be decreed
to convey and deliver to them the lands and flaves, and piy to them the
value of tae other eftate, which had been devifed and beque:thed by L1s
grandt:ther to his father, and had comeinto poffeflion of the defendeat him-
felf, 1t he elected to retain the lands recovered, and that the judgment niizht
be enjoined until {urther order, which injun&ion was awarded.

'} he defendent, by his anfwer, infitted that the devifs to his father, if the
words were proper to conyey a fee fimple, was voul, becaufe being heir he
tork oy deleent, but, whetner he tooik by defeent, or whetlier a tes taiile
were Wevifes, he clamed the lands deviled by both teftators; electing ho.wv-
ever, if he muit be confined to one, to hold thote devited by isennett: and
ftated tat of the {laves bequeathed to the defendents futher, and their in-
creafe, fome were dead, onc hod been fold by the def ndent, anathe remain-
der, who had cloped to the briulh enemy, never returned.

‘T'he cafe was arguced the 2 day of march 1753, whea the court delivered
this

O P I N I O N, .

That the defendent, who, claming by the tefltament of Richard Bennett,
hath recovered the entailed lands uevifed by James Buxton to his fens [ ho-
mas and William, ought not woretain any eftate or intereft derived from
the faid James Buxton by [« teftainent, but cught to yield the fame to *he
plaintiﬁ‘S; Lecaule the prefumption, that this teitator, if he had known taat
rizht to exift, the affernon of which aft-r his d=ath deranged tn: pirtition of
his eftate made by bhix, woull have provisea fome ctner way for thofe
younger {ons, at leaft would have beitowwved upon tnem what he cevifed and
bcqucathed to his ekdeft jor, or sweuld have diretled theirlofs to be compen-

“fated out of his legatary portion, s no leis cegent ot our belief, thana pa-

agruph. to one or othr of thole purpoles, inferted in his teftument,

would nave been; and this prefumption wiil authroride the fupplement of

{20 @ proviiory tabititation of Thomas and William f{or john, in the tefta-

mert. tae tupplement (4 Jis conceived to be fanctiied by the necellity of 1ome
cxpedient

(@) It this part of the opinion prefix-d to the decrec, as it is et ved on the
record, are the words, hereditary fucceihion or, whicw were infiried tnadvert-
ently. _

(b) Examplsof fupplements to rendor cjjectucl the prefumed wills of teflators.

1 Curius {ubitutus hereserat, fi poﬁh‘umus ante tutelae {uae annos decef-
fiffet. nom eff siatus. propinqui bina jisi venaicobant, quis duuarct, quin ea
voluntas futffet teflantis, ui is non nato jilis hires effet, qui mertuof fed boc non
scripferar.  Quinitil. de inflitat. orator. lib, VII c. VL. Ciwcerv. orat. pro
A. Caecina, ¢ 8. feecq. ca. abr. part Up. 245. €. 10. and eg. ca. abr.
part 2 P. 294. <. 24. that the teflator; 'w./Jo witled, if o pc‘:/lbumam‘/bn ﬂwad
die-before a certain age, Cains to be his heir, muft have willid the same Caius
to be beir if no paftbumous fon exified, was so prefiumable that 1o conld doubt
it.  the judges in that cafe therefore allowed bis clame; but this could nst be done
without fupplying words adapied to the event, s that the teftament <could be
-underfisod as if the terms bad been thof::  Curius heres efto, fi pofthumus
mihi natus non fuerit, aut fi ante tut€iae fuae annos deceflerit.

2 i ita feriptum sit, fi filius mihi natus ‘fuer‘it,_ ex befle heres eﬁo, ex re-

‘liqua parte uxor mea heres efto; fi vero ﬁl‘xa' mihi nata fue_rxt{ ex tricnte heres
efto, ex reliqua parte uxor heres efto: et filius et filia nai cffent, dicendum et
(according to the opinion of Julianus) affem diffribuendum effe n_septem partes,
ut ex his filius quatuor, uxr duas; filia unam partem habeats ita enim (/Zeczm..

um
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expedient to effe€tuate, as much as is now poflible, and with leaft inconve.
nience, the intention of a teftator to give fome of his lands to two of his
children; an intention, otherwife, wholely fruftrated through error in him,
and this cxpedient is recommended by its concordance with the principles of
equity, which forbid him, who gaineth by abolifhing one part of a tefta-
ment, to gain alfo by another part of the fame teftament fuffered to retain
its vigor, and require the fharer in a general allotment, who occupieth the
portion

dum voluntatemn te/[a;z[i;, Silius altero tanto mnp/ziu; /Jt{éf/)if quam uxor, item uxor
altero tanto amplius quam filia. licet enim subtili juris regulae ca;zwmeéaz‘, rup-
tum fieri teflamentum, attamen quum ex utrogu: nats teftator voluerit uxorem
aliguid habere, ideo ad bujufmodi scntenticin bumanitate luggerente decurfum off;
gued etiam Juventio Celso apertifime placuir:  Dig. lib. XXVIIL. tit. IL. 1.
1 3. words muft alfo be fupplied bere; the testament not having provided for the
cafe of twins, undoubtedly becaufé the event was not contemplated.

This opinion of Fulianus feems not approwd by Home, in bis principles of
equity, book 1 pare 1, Jek. 3. art. 2. yet, inthenext paragraph, be approves
a aecifion, perbaps nat lefs exceptionable, of a cafe thus reported by him:

In a contralt of m.rriaze there was the following cleufe: and in cafe there
fhall happen to be only one daughter, he obligqs him to pay the fum of
18000 merks; if there be two daughters, the fum of 20,0c0 merks, whereof
11000 merks to the elder, and gcoo to the younger; wnd if there be three
daughters, the fum or 30000 merks, 12000 to the eldeft, 10c00 to the fe-
cond, and 8coo to the youngelt. a fourth daughter baving exiicd of the mar-
riage, the queflion occurred, wo-ther fhe could bave any fhare of the 30.00
merks, upon the prejumed w il of the fatier, or be left tonfjl for ber legal pro-
vilfion ab intestcts, the court decreed 4500 merks as ber proportion of the 3c000
merks; fo as to reflrict the eldefl daughter to 10500 me. £s  the fecond to 8500,
and the third (> 6500, though the cxijicnce of a fourth daugh-er was a cajus
rreogitatus, for which no provifion was made, yet as it apprar:d to be the fa-
thers intention to provide for all the children of :iar marriags, there was a right
created in the fourth daughtcr by this intention, wbi b intitled ver ts a frave sf
the 30000 merks.

Clemens Patronus tostamento caverat ut (i ibi filius natus fuifles, - heres
eflet: fi duo filii, ex equis partibus haeredes eficnt: fi duae filiae, fmiliter:
fi filius et filia, filio duus partes, filiae tertiam wesicat,  ducbus filiis et Siha
natis, quaerebatur quemadmodum in propofits specic purtes factemus: cum fili
debeant pares, wvel etiam finguli duplo plus qucm soror accipere. quinque igitur
partes fiert oportet, ut et ex bis binas majculi, unam foemina accipat. Dig. lib.
XXVIII. ut. V. 1, 81.

4 Gilberts reports of cases in equity, p. 1 5 nearly rvesembling the principal
¢case. Bur. rep. part 5 p. 2703 1 ld. Raym. rep. 187.

Examples of total refcyffions of teflamencs, presumed to be contreory to the wills
of the teftators, because they were impreffed with the belief st falxhood.

1 De militis morte, cum domum falsus ab exercitu nuntius ventffet, et
pater ejus, re credita, testamentum mutaffct, et quem ei visum effet,  fecillit
beredem, effetque ipfe mortuus: res delata est ad centumiiros, cum mils domum
revenyit, egiffetque lege in bereditatem paternaimn nenipe In ea cansa quaefitum
est de jure civili, poffetne paternorum bonorum exberes ojfe filius, qu:m pater tes-
tamento neque bheredem, neque exberedem, fcripfiflet nomimatim? Cicero de ora-
tore, lib. 1. c. 38. bow the question was then decided this auther doth not say.
Valerius Maximus, lib. 7. c. 7s reports that adolescens, omnisus, non solum
confiliis sed etiam, semtentiis superior deceffit. to fhow how it wouid be now
decided, any modern adjudication, inducing a probable conjecture, s not recol-
lected. )

2 Pactumeius Androfthenes Pactumeiam Magnam filiam Pactumesi Magni

ex (‘l‘//(:’
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portion deftined for a fellow fharer to cede to him the port-{on deftined for
himfelf (¢ )

And the court pronounced the following

D E C R E E; _

That the defendent, do convey, with warranty againft any claming under
him, to the plaintiﬂ‘s Miles Cary and Grizzel his wife, and to the heirs of
the wife, one moiety, and to the plaintiff Joftah Buxton, and to his heirs,
the other moiety, of the old plantation, which the teftator devifed to the
defendents father, at the cofts of the plaintiffs, and refign the poflefiion
thereof to them; that the injunction, awarded for preventing emaration of
the habere facias pofizifionem, in execution of the judgement ag:inft the
plaintiﬁ’s recovered by the defendent, be diffolved; but that the defendent
be not intitled to thz benefit of this diffolution, until he fhall by adidavits
have proved to the clerk of the general court that he thc defendent had exe.
cuted the conveyances, and refigned the pofleffion, of the old plantation be-
fore mentioned to the plaitiffs, or that he had offered to do fo, and that

the

ex affe beredem inflituerat: eique patrem cjus subftituerat.  Palfum is Magne
occtfo, et rumore perlato, quafi filia ejus quogue mortuc, mutavit teflamenium,
Nowiwmyue Rufim beredem inflituity, bac praefasione; quia heredes, quos
volui habere mihi, continere non potut, Novius Rufus heresefto: Pafumeia
Magna _fupplicavit imperatores nostross et cogniricne fuscepta, licet niidus infti-
tutione contineretur, quia falsus nem [olet obeffe, tainen ex voluniate testan-
tis putavit imperator ef subvemiendum: igitur pronunciavit, hereditatem ad
Magnam pertinere, fed legata ex pofteriore teftamento eam praeftare debere,
proinde atque i1 in pofterioribus tabulis ipfa fuiffet heres feripta. D:z. /b,
XXVIIL. tit. V. l. 92. the former part of this sentence is thought indubitably
right.

Exarmple of a testament becoming null by a presumed change of will from an
event not expelied when the testament was made.

Niuiin quis eo testan nto, guod paterfamilias ante fecit quam e filius natus esf,
bereditatem pez‘iz‘? nems quia cinsrat agnascendo rumps testamentum: ergo in
boc genere jurds judicia nuila junt. Cic. de oratore, b 1. ¢ s57. this author
supposcd no man world question whetler the rupture of a testai nt were wrought
by tie posterior birth of asm  this was perbaps because by the roman civil o,
qui fillum in poteftate habet, curare debet ut eum heredem: inftituat (quamvis
ex minima pn.rte) vel exheredem eum nominatim faciat: alioquin f1 eum
filentio practericrit, ivutiliter teabitur.  Fust. instneue. 75, 11, 10 Xi11.
teftamentuim dicitar nullius efle momenti, cum filiu:, qui fuit ia patris potef=
tate, praeteritus et. Dig, ko, XXVIL 2. 111 [ 1. see Home's proeg.
book 1, part 1. fec. 3. art. 3. Bur.rep. part 5. p. 2703. acis of gen. affon.=
bly, ost. 178%. c. 63. sefl. 3.

(c) To prevent that which a teflator willed not to be, is as pisus an i as
20 perfelt that which a teftator willed to be.

That the teftators in this cafe, willed bis son Fobn not to have all the tiree
tenements old planiation, Eacons, and Jordans we know wwith certainty,

To prevent this, fince the beir of Jobu hath, by an extraneous right, wind;-
cated to himfelf two of the tenements, is impiffible, if the devife of old plantation
to Fobn vemain as it is.  te declare it intirely void would be nugatory, becaufi
be would then take the land by bereditary fuccéffion. ihe only method, thersfore,
by which the effecd defired can be accomplifbed, is a tranflation of the bingit in-
tended by that devise for Jfobn, of bewould bave acquiesced in other parts of the
teflament, to bis brotbers, Thomas and William, who were deprived by biim of
the benefits intended for them. thus the benevolence 5f the teffator, interripied
in the courfe directed by bim, will be diverted into the courfe which he wwnrld
bave dirested °f be bad forekmown the caufe of the interruption, although per-
baps lefi copioufly than be wifhed. H.
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the plaintiffs had failed to procure the one, and refufed to accept the other ;

that accounts of the rents and profits of the plantation to be conveyed: to the
plaintiffs, and alfo of the lands recovered from them by the defendent, fince
t-.e laft day of december, ry7o, and accounts of the flaves and perfonal ef-
tate of James Buxton, which came into pofleflion of the defendent, and of
the profits of the faid flaves, and value received by the defendent for any. of
them which he hath fold or otherwife difpofed of, being made up before
commiflioners afternamed, the plaintiffs to be made debitors for the rents

and profits of the lands recovered trom thetn, and creditors for the other ar-

ticles, with the cofts expended by them in profecution of this fuit, the party
from whom the balance {hall appear to be d1: do pay the fame to the ad-

vérfe party; and that the defendent do deliver fuch of the {id flaves as re-

main, if any remain, fubje& to his power, to the plaintiffs. and Solomon .
Sheppard and otuers were appointed commiffioners. -

' BeTwreNn o
JOHN DANDRIDGE and William Armiftead, executors of Bartholomew
Dandriuge, plaintifs, V
AND

THOMAS LYON, defendent.

™ HOMAS LYON, owner of a woman flave named Hannah, whofe
progeny are the fubject of the prefent controverfy, by his teftament,

zfter bequeathing to his wite Mary Lyon, whom be «ppointea one of his
executors, his wiole citate, during her life, bequeathea the three firft chil-
d.ea which Hannai it:ould bring forth to three of his children feveraly, of
whom Mary Frazer was one. Mary razer, who fucceded to all the de-
fcendible property of the cther two legaterics, 2s well as to that of a fourth
child, uncifpofed by them, mads her t:iiament, which, befides the bequeft
of a negio girl to Elizabeth Wiilis after the death of her mother, contained
thele words: 7 giv: and bequ.at. unto 1my dear msther Mary Lyon all the re-
mainder part of my ejtate real and persinal during ber nasural lifes theny after
the deaiir of my sard mother, for this ejlate to return to William Poindexter.

Atter the death of Mary Lyon, John Lyon, the heir at Jaw of Mary
Frazer, commenced an action of detinue, 1n the county courtof New-kent,
agrin{t Bartholomew IJandridge, demanding the flaves in controverly from
him, in whofc pofleflion they were, and who had the right of W illiam
Poindexter. the parties in that aQion, by rule of court, fubmitted the con-
troverfy between them to the arbitrament cf three mion, corfenting that their
award fhould be made the judgment of the court. the arbitrators, by their
-award, affirmed the right of Bartholomew Dandiid;c, and a j::i7ement was
entered occordingly. N

After the deaths of John Lyon and Bartholomew Dandridge, the defen-
dent, fon and heir of the former, claming the right, in attempting to aliert
which his father had failed, commenced an acion of d-tinue againft the
plaintiffs, executors of the latter, in the county court of Jaus iy, for the
fame {laves. on the trial of the 1ffue in this action the award and judge-
ment before mentioned, having been deftroyed by fire, could not be proguc-
ed, nor legaly authenticated, although they have been fince authenticated
and a general verdict was found, and a judgement thereupon rendered, for
the defendent, affirming his right to the {laves.

For an injunéion to that judgement, this bill was brought.

By the court, 31 day of october, 1791. ,

Whether the bequeft to William Poindexter by Mary Frazer compre-
hended thefe flaves? was made a queftion by the defendents counfil b

The words of that bequeft, a// the remainder part of my ellate a.re com-
prehenfive of every intereft not before difpofed which the teftatrix had ; lo

that
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that, if between the bequeft to Elizabeth Willis and that to Poindexter the
bequeft to the mother had not been inferted, the declaration of the teflatrix
that this eftate, i. e. g/ the remaindor part of ber estate, fhould return to
William Poindexter, would have transferred to him her interet in the flaves
as effeCtualy as if they had been defignated by their names. , ;

How will the intervening bequeft influence the expofition of the teftament ?

The defendents counfil objected, that no eftate was bequeathed to Poin-
dexter, after the death of the mother, befides the eftate which was bez
queathed to the mother for her life; but thefe flaves could not be properly
bequeathed by Mary Frazer to her mother for life, becaufe by her hufbands
teftament fhe had before a right to them for that time; and from Mary
Frazers want of power to make fuch a bequeft of the flaves to the mother,
the objeor concluded they were not comprehended in the bequeft to the
mother; and, if not in that, they were not comprehended in the bequeft to -
Poindexter, but defcended to the heir of Mary IFrazer.

If the flaves in controverfy be the three firft children of Hannah and their
iffue, Mary Lyon perhaps had no right to the ufe of them for her life,
otherwife than by the teftament of her daughter, unlefs the bequefts in the
teftament of her hufb:nd Thomas l.yon to his three children be void. and,
notwithftanding the cbjetions made by fome to a bequeft of that kind
founded on the {uppofed inability to appoint an owner before the exiftence of
the thinz to be owned, and on confiderations of humanity, this ccurt, whofe
decifions muft be here authorities, until they be difapproved by the wifdom
of a fuperior tribunal, hath formerly fuftained fuch a bequeft, for theie
reafons; . , :

1. The power to appoint an owner not in exiftence; at the time of ap-
pointment, for example, a child who fhall be born twelve months, or
twenty or IMOre years, afterwards, 1s tolerated by law; but this cannot be
lefs exceptionable than the power to bequeath a thing not in exiftence at the
teftators death, to bequeath to one who is not, and to bequeath that which
is not, may feem abfurd, becaule in fuch a bequeft the right of the teftator
is fuppofed to continue after he ceafeth to be, and confequently ceafeth to
have any right, until 4 taker {hall exit, in the former inftance, and until a
thing to be taken, which is to be produced by fome other thing, fhall exift,
in the other inftance. but they are not more abfurd than teftamentary {uc-
ceflions in ordinary cafes. the difference between them, namely, that the
right of the legatary commenceth lmmediately after the death of the teftator,
in.the ordinary cafe, but not until a more diftant event in the other cafe, are
-unimportant in this difquifition ; for the tranfition of a right implicth in the
nature of the thing two fucceflive events, and confequently fome time muft
intervene, and during that time, whether it be long or thort, the right of -
the former owner continueth. ‘ .

2. The difpofition attempted by fuch a bequeft of what is not in being
the law allows to be effeted by this mode: -a teftator may bequeath his
flaves to traftees, direting them, at the end of a limited term, to diftribute
their increafe in the manner then prefcribed by him. dnd that may be faid to
be the cafe here; for this teftator appointed executors; who are truftees, al-
though by a different name, direCted to fulfil his defire to piovide for lus
children. - _

. The roman civil law, the authority of which, if not decifive, is re-
{pectable, in cafes of teftamentary difpofitions of chatels, allowed fuch be-
quefts as this. IERE - T .

Inttit. lib. II. tit. 20. § 7. Ea guoque res; quae in rerum natura nsm
gf/}, f mods futura ¢ty recte legatur, welutt fructus qui in s funds nati erunt,
aut quod ex illa ancilla natim erit. | .
 Dig. lib. XXX, 1. XXIV. quod in revuim natura adbuc nor sit legari poje,
welutt, quidguid illa ancilla peperyffet, constitit. ‘ N

4. No
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4. No danger of a negro childs perifhing by the cguelty of the mothersg
owner, in not allowing her time to nurfe and cherifh it, for the benefit of
another, is to be apprehended in the cafes where .fuch bequefts occur.  the
moft frequent cafe s, where the teftator, owning one woman 'ﬂavc on!y,
and wifhing to provide in the beft manner he can for a needy family of chil-
dren, would diftribute among them the oﬂfsprm.g which fhe, w1t}3 km_d
tceatment, may rear, left in the hands of his childrens mother, as in this
inftance, or of fome friend, in whole goodnefs to fupply the place qf a parent
he confides. if negro children do perifh, by cruclty of thofe with whom
their mothers live, as is {uppofed, it is believed to be in cafes Whe:re they are
hired out, or are under the dire¢tion of overfeers at places far diftant from
the habitations of their owners

But the flaves in controverfy not appearing to be the three firft children
of Hannah and thzir iffue; let the {fuppofition be, that tae conttary is true,
and that Mary Lyon was intitled to them by the teftament of her hufband
for her life; yet the obje:tion founded on that- fuppofition that they were not
comprehended in the bequeft to VY illiam Poincexter, is .dlfaHOWCd. the
propofition, that no eftate was bequeathed to Wiiliam . Poxpdextﬁr, except
the eftate which was bequesthed to the motucr for her life, if by the words,
b-queathed to the mother, be underftood, ¢jrec ualy bequeathed to the mother,
in which f{znfe they muft be underftood, or elie from the propofition the
conclufion drawn doth not follew, is not true.

Upen the words, then after the d aiv of my mather, for this eflate to re-
turn to Willici: Poindexter, the queftion is, not whether by #bis effate the
defigned an eftate which fhe had or had not bequeathed, or had or had not a
power to bequeath, to her mother for her lifer  but what eftate the defign-
ed William Poindexter {hould enjoy after the ceath of her mother, whether

h: or any other had bequeathed it to her mcther for life? this refers to the
defcription of the eftate, which defcription is all the remainder part of my
eftate, i. e. 21l that remainder after deduéung the negro girl bequeathed to
Elizabeth Willis; «nd confequently includes the il.ves in centroverfy.

Perhaps the mind of no man  who confiderzd tis teftament, defirous
only to difcover the meaning of it, would have cntertained a doubt, before
the invention of un interefted p:rty or his counfil fuggefted a doubt, that the
teftatrix intended 0 cifpofz all her eftate among tirce people.  That inten-
tion is the type aftzr which, if the for 201 verbal ciaticifm be not fo juft
as it is at prefent {uppofed to be, her teframent .y be movided, fo asto ef-
fectuate the intention. let her teftament be wus paraphated: 7 gruemy n--
gro girl Poll to Elizabeth Willis, after the d 0:h of myv wother s and i give all
the refl of my eftate to my mother, during ber ije; and, after o aath, igive
this eftate, that is, all the reft of my eftate; except v gir! ziven to Elizas-th
Willis, to William Poindexter. this is planely her meamng. by the other
expofition, according to which that only was given to \i:7»m Poindexter,
the ufe of which the teftatrix had power to give to her niotier for life, if
thefe flaves were the principal part, as they probably were, 1f not the whole,
of her eftate, William Poindexter, for swhomn the defigned the bulk, would
have taken little or nothing of it, in contradiction to her meaning.

If by the true expofition of the teftament, and by the pliin intention of
her who made it, the {laves in controver{y were comprehended in the bequett
to William Poindexter, the verdict and judgement, by which the defencent
recovered them, were manifeftly contrary to right.

Prefumptions can not be made in favour of the verdiét, becaufe all the
fa&ts and documents, pertinent to the difpute between the parties, pretended
by either of tem to have exifted, appear in the preceding ftate of the cafe,
and by the verdi¢t and judgement the detendent recovered flaves, to which,
according to that ftate, the plaintiffs indubitably had the right,

No
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No couw. : of I»v can now give the redrefs, which they ought to have, to
- the plaintifil; ani, 1 taey cannot fue tor it in 1 ‘court of equity, they muf
fuccumb. _
Ought this to be fo?  ought a verdi&t and judgement, when the oppor-
tunity to prevens e verdict, or to fet it afide, or to reverfe the judgement,
“hath been furtered to flip unheeded, to be fate, fo that their doom, however
unrighteous, 1s irrevecablet  if by a wrong decifion one be injured, why
.fhould he not have redsefs, as well as when the injury is occafioned other-
wile. ' .
. Our fyfterr of jurifprudence fcems not fo defe@ive as.to fuffer a right to
;redrefs fur any injury to be without a remedy.  the common law delights,
_if the profopopocia may be allowed, in redrefling injuries, by whatever cau-
{es produced. in fome inftances, it is reftrained from granting any redrefs,
and 1n others, the redrefs which it can grant is inadaequate, being either too
.much, or too little, or not early enough. in fuch inftances, the court of
equity, fupplying or proportioning the remedy, or applying it in time, cx-
.ercifetn the {undtions which were the objes of its inftitution. in proceding
.thus, the court of equity maintains a perfe&t harmony with the court of
‘common law, or is not at variance with it, aiding the party to affert, or to
affert in the moft convenient form, thofe rights which the common law ei-
ther recognizeth, or do.i not reprobate, and giving remedies which that
law reluctantly witholds, and thereby contributing its part towards accom-
plithing the main defign of both, which is the attainment of juftice.
»In the court of cowamion iaw, the plamtiffs, in this cafe might obtain a
kind of redrefs by p;'oibffuting a writ of attaint againft the jury for their falfe
-verdict, but this objection ought not to effect a repulfe of -tae plaintiffs ad -
“Grefs to the court of equity; becaufe, if to conduct fuch a profecution, of
"which an example is believed never to have been in Virginia, and fuppofed
not to havs been in England during the laft three hundred years, would be
foand to bz practicable, the remedy would be inadaequate in' two refpects:
for 1 the irjury to the plaintiffs, which is not complete until the execution
of the defzidenis judgement, ought not to be complete; but the profecution
of an a:i.nt woull not impede the execution in the mean time; and, 2 the
defendent, 1 not hindred, obtaining pofleflion of the flaves, removing them
with himfelf, misht render this remedy by attaiat ineffe&u:l:  againft both
which this court may provide. : _
it ror the reafons before explaned application to this court be not proper
to obtaia redr=(s againft a falfe verdi, it feems proper for axaq:her reafon,
rawely, that the pliintiffs could not regularly be per.mitted to give evidence
of the judgement upon the award, which was an important part of their
defence. o
Let the i) 12ltion to ftay execution of the defendents judgement be per-

petual.

BETWEEN . .
CARTER BASSETT HARRISON, and Mary Howell his wife, and
" Anne Armiftead Allen and Martha Bland Allen, infants, by the faid

Carter Bafiet, their next friend, plaintifs,

AND

WILLIAM ALLEN, defendent.

'H E plaintiffs femes and the deferident were the children of William

“ 4 Allen, bya fecond wife. _ _
His fon, by a former wife, John Allen, by his teftament, which was
‘dated in may, 1783, devifed all his eftate to his father, and died in may,
1793, being feiled of lands of inheritance acquired after the date of his tef-

tament.

I. | William
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Willim Allen, the father, in feptember, 1789, made his teftament,
containing devifes of lands, and a begueft of the retidue of his eftate, after
fome {pecific and pecuniary legacies, to his fOﬂS,' and died in july,, 1793.
8y fratute, pafled in 1785, to bein force from and after the firft day of
january, 1787, was enacted sbat when any perfon baving title to any real effate
of tnberitance fhall die inteflate as 17, fuch ¢jtate, 1t _/%’d/l defcend to bis f‘/-l’lfdrm;
if any there be; 1f there be no children, nor their defcendents, then to b{_s Sather;
7 there be mo father; then ta bis mother; brothers and fifters; and their defeens
dents, or fich of them as there be. o o |

On the 8 day december; 1792, a ftatute was made, to feduce into one the
(everal a&s directin the courfe of defcents. the words of it are the fame as
the words before rehearfed of the ftatute of 1785. a fubfequent fection of it
(22) is in thefe words: all and every a_&‘ and acis, cle s1jes qnd parts of aéls
herciojore made comtaining any thing within the purview of this att fhall be and
the same are kbereby repealed. this alk by the laft {c¢tion of it 1s te commence
in force from the pafling thereof | o

In the fame {eion, on the 28 day of the fame december, 1792, a ftatute
was made, by wrich the operation of feveral alts of that {eflion, amon
which is the foremention=d ftatute of the 8 day of december, was fufpended
until the At day of ottober, 1793.

By ftatute pailed in november, 1789, whenfoever one law, which fhall
have repealed anci:er Liw, flall be itfelf repealed, the former law fhali not be
revived without exprefs words to that cffect. (a)

William Alle.. having died whilit the operation of the ftatute of the 8
d.y of december, 17¢2, which is f{i:ppofed 1o have repealed,the ftatute of
17835, was fufpended; w hether during that period the common law which
excluded the daughters from a p rticipation of the fathers inheritance with
their brother was reftored, {o that he al ne {fucceded to the lancs the devife
whereof to John Allen was ineffv iual by i.s death in the teftators life time?
was the qucftion argued by coun..l.

A fecond queftion occurring in the cafe is whether by the devife in
the teftament of John Allen of all his ¢ftute to bis father, thelands acquired
after the date of the teftament were transterea?  this queftion dependeth up-~
on the principles which govern the aeciion of the firit, as infpection of the
ftatutes of 1785, chap. 63. of the 13 day of ¢ecember, 1792, intituled
an 2.t reducing into one the several alts concerning wwills, @ec. and of the fore-
mentioned 28 day of december, in that {zifion, wiil thew. and

A third queftion is, whether John Allens ufter acquired lands, if they
were not transfered by his teftiinent, defcended to his father? which wiil
be refolved by the refolution of the firft queftion; fo that the difcuflion of this
thail fuice for ali.

Ey the court, 27 day of {eptember, 1794.

I. The ftatute of 1785 was not repealed by the ftatute of the 8 day of de-
cember, 1792.

fi. The ftatute of 1785, if it were repealed by the ftatute of the 8 day of
december, 1792, remained during twenty days only rcpealed, being at the
end of that period refufcitated by the ftatute of 28 day of december, 1792.

I. The

(a) Hence was infered by the counsil for the dofendent, trar Juspersion of
the operation of the flatute made the 8 day of december 1792, d:d not revive the
statute of 1785; @ fuspension differing from a repeal in their duration only,
that of one being for a limited, of the other for an indefiniic, period. ~to
which the plaintyfs counfil retorted, the ac¥ of 1785 rfpm{"a/ the commen low
by which the defendent would exclude bis fisters from fhares of bis Jathers Jands
of inberitance, and by repeal of thar att the common law was not restored,

any more than the ait of 1785 was revived by JSuspenfion of the a& which
repealed it.
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I. The ftatute of 17835 was not repealed by the ftatute of 8 day of decem-
ber, 1792, a8 to the fubje of the prefent litigation, becaufe both ftatutes,
being in the fume words, have the {ame meaning.

A ftatute is the legiflative wiil | o

If the Jlawmakers of any country affembling will, for example, that
in the occupation and enjoyment of things, the dying owner whereof fhall
not have appointed a fucceffor, his children, or their defcendents, or, if he
be childlefs, his father, or, if fatherlefs, his mother brothers and fifters, &c.
{hall fuccede to him, this will would be a law, if it were only regiftered
in the memoties of thofe by whom and for whom it was ordained, no lefs
than if the words which fignitied it, cut in wood, or engraved on ftone cr
brafs, were expofed to the view of all, or infcribed or impreffed on puper or
parchment, were depofited among the popular archives.

Sarely laws of civil inftitution might be eftablithed, if the arts of writ-
ing fculpture and printing had net been invented.

They are indeed exceedingly beneficial, enabling men to preferve the re-
cords of acts neceffary to be known by monuments more faithful than tradi-
tion, more intelligible than hieroglyphics, for which thofe arts huve been
happily fubftituted.

But the columns, or tables, or folia, or fkins which exhibit the words
fignifying the will of the legiflature are not theiriclves the legiflative will—
are not the {tatutes— ,

A ftatute being the legiflative will, the repeal of a {tatute is a change of
the legiflative will.

The lawmakers then, in 1785, having willed that all a mans children,
or, if he had not children, his father, or, if the father were dead, his mo-
ther brothers and {ifters, &c. thould {ucceed to his undevifed lands of inhe-
ritance; and that this thould be the law, after the firft day of january, 1787;
and having, on the § day of decemter, 1792, willed that all a mans chil-
dren, &c. fhould {ucceed to his undeviled lands or inheritance, rehearfing
the identical words contained in the ftatute of 1787 ;—when after this the
legiflature added that the flatute of 1785 was and thould be repealed, what
could they mean? |

We cannot fuppofe them to have meaned that the will of the legilature
had changed between 1785 and the 8 day of deceniber, 17g2. the fact is
provea to be otherwile by the continuance in force of the ftatute, which
alone can indicate a continiance of the legiflative will.

he legillative will could not alter between repealing one ftatute and en-
alting the other, becaule no time intervened-—they were simul ac semel, they
were bath, if the former were at all, wwo flatu, 1n the fame breath.

The only other meaning of the repealing fection is that the legiflative will
was changed in 1792  but that meaning is repugnant to the ftatute which
containeth the repealing fection, and which willeth the fame courfe of de-
fcent which the ftatute of 1785 willed.

The repealing fection therefore is rejeCted, except in cafes where thq fa-
tute made in 1785 is altered by fubfequent ftatutes, among which caics Is
not the prefent cafe of fifters demanding a partition with a brother.

II. The ftatute of 1783, if it were repealed by that of the 8 day of de-
cember, 1792, was refufcitated by the ftatute of the fame feflicn.

This, as 1s believed, muft be manifeft to him who will tranflate the lan-
guage of the three ftatutes into equivalent terms with fuch explications of
them by way of paraphrafe as are evidently requifite to adapt a law in gene-
ral terms to particular cafes: for

Then it would be read thus: the operation of the a¢t pafled during the
prefent feflion, by which an act pafled in the year 1785, direfling that lands
of inheritance fhall defcend to all the children of an owner dying inteftate
&c. was repealed, 1is {ufpended until the firlt day of ottober, 1793. and

confequently
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confequently until that time the ftatute faid to be repealed would not be fe.
- pealed, unlefs it was between the 8 and 28 day of december, 1792,

Decree for the plaintiffs,

BETwEEsN ,
JAMES MAZE, plaz}ztg'p’;

AND
WILLIAM HAMILTON and Andrew Hamilton, defendents,

HE fubject of controver{y in the caufe was 406 acres of land, in the

county of Greenbrier, with a right of preemption. the plaintiff
clamed by virtue of a fettlement in 1764. the defendents clamed by virtue
of both a fettlement and a furvey, alleging the furvey, when they firft pre-
tended to derive a title by it, to have been made in 1774, altho the furvey
to which they alluded appeareth to have been made in june, 1775, by an or+
der of council, granted to the Greenbrier company, in 1731.

Before the {pecial court of commiffioners, conftituted by the a& of gene-
ral aflembly, paffed in the may feflion of 1779, the plaintiff exhibited his.
clame, and the dzfendents oppofed it. e

The commiffioners, by their fentence, the 14 day of January, 1780, af.
firmed the clame of the defendents, certifying Andrew Hamilton to be inti-
tled to the 400 acres of land, by right of fettlement, before the 3 dayi of
january, 1778, being part of a furvey of 1100 acres, made for him, in the

year 1774, alfo to have the right of preemption for zoo acres adjoining the
{ettlement. '

This fentence, from which the plaintiff appealed, entering a caveat againft
emanation of a grant in confequence of it, was reverfed the 9 day of o&o-
ber, 1782, by the general court, who ordered that a grant iffue to the plain-’
tiff for the faid 400 acres of land, in right of fettlement, and for 1000 acres
more; in right of preemption, to which no other perfon had any legal right
or clame.

A motion to that court for an appeal from this judgement was denied,
the court of appeals, on the 3oth day of april, 1783, awarded a writ of
error to the judgement; 29 d.y of october following quathed the writ of
error, declaring their opinion to be, that they had no jurifdi®ion over
judgeménts, rendered by the general court, on caveits fued forth in. that
court againft the judgements of diftrit commiffioners; the next day fet afide
the caflation; and finaly, on the firft day of november following, reinftat-
ed it. |

The furvey, under which the defendents clamed, is certified to have been.
made by Samuel Lewis, furveyor of the county, who at that time was an
agent of the greenbrier company.

Upon- the petition of Andrew Lewis, alfo an agent of the greenbrier com-
pany, the court of appeals to whom it was addrefled, on the 2 day of may
1787, entered this opinion decree and order:  tbe several clues of T [’)omg_,r
Walker, efquire, on bebalf of bimfelf and the other members of the Joyal compa=1
ny, and of Thomas Nelson, c¢fquire, on bebalf of bimfelf and the other members.
of the greenbrier company, to grants of all the lands furveyed under feveral or-
ders of council, bearing date the 12 of july, 1749, the 29 of oiober, 1751
the 14 of june, 1753, and the 16 of december, 1773, came on to be beard yg/:
terday and this day, and thereupon the arguments of counfil for the clamants
and of the attorney general for the commonwcalth, baving been fully beard a;z(’l
confidered, it is the opinton of the court, and accordingly decreed and ordered, -

that all furveys, made by a county furveyor, or bis depury properly qualsfied ac-
cording to law, previous to the year 1776, and certified to bave been muds by
virtue of the orders of council to the loyal and greenbrier companies, or ez}‘bc,r of »
them, ought to be confirmed; and that the regiffer be dirested Yfue patents

llpOﬂ
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upon all fiech furveys as fhall be returned and /b certified. this a& of the court
of appeals was authorifed, if authorifed at all, by the 1oth feétion of the
ftatute before: mentioned, which is to this purpole, a// clames for lands upox
urveys under orders of councl, or entries in the council books, fhall by the cla-
mers be laid before the court of appeals, at a time appointed by the aét ; and ball
be beard and det.rmined :n a fummary way, withour pleadings in writing, upon
fuch evidence as in the opinsan of toe court the nature of ti cafe may require;
ard 125 claine fhall be valid, but fu:h only as fhall be beard and efiablifbed by. the
Jaid caurt of appeals, and, cn their certificate, that any fuch clame bath been ¢f-
tablifbed, the regijier is required to tffue a warrant or grant thesempon; and
the attorney general is required to attend, on bebalf of the commomwealth.

‘A grant of the 1100 acres in the furveyors cestificate to Andrew Hamil-
‘ton pafled the feal the 5 day of november, 1783; and the plaintiff, whe
was thereby deprived of that, to which his title was afferted by the judge-
ment of the genural court, for the land recovered by that judgement was in-
cluled in the grant, filed a biil in the high court of chancery, compliining
of the fraud, in procuring fuch a grant, and feeking redrefs. |

The defendents, in their anfwer, relied upon the ‘matters whi~h were dif-
cufed before the general court, en hearing the appeal from the fent=nce of
the court of commiflioners, and relied upon no other matters. the clames
of the defendents to part of the oo acres purchafed from John Tackert,
214 to have been a joint {ettler of them with the plaintitf, and to the whole
purchafed from the companys agem, and certificc by hi:n to hive been fur-
veyed for the defendent Andrew itaiilton, are not nderd faid to have been
difewtlzd, and co not otherwife appear to huve been particularly noticed, in
the judzement of the general court; but that_the former of them muft have
been condidered by that eourt is maniteit by this paper, certified by the pro-
per oficer to have been produced and read at the trals 2 s beredy afign ail
Y TIgat and title in and to d_[m‘/emmt and improvement made by me . known by
tbe mame of Maze cabin, firft tinproven by mifelf ﬂl%l‘- Fames Maze, to dndrew
Hamiltan. witncfs my hand and jral, this firjt aay of jansarv, 17280, fobn Taca
kett, [oal. tefte Famds MMacorclz; and that the other clame by {urvey, which
‘was mentioned in terms in the very featence, the rectitude wr eteof was the fub -
ject of difquiiition, was lizewife conlidered by the general court, no other
caufe to doubt appeareth but the miftuke of a year in the date of the furvey.

When the caufe came on to be heurd before the court of eguity in octeber,
1789, the judgement of the general court, the g d y of otteber, 1782, hav-
ing reverfed the judgement of the court of C‘o:nmzﬁiomrs, fo far as that
judgement related to the 4c0 acres of bLini, laag m the cunwy of
Greenbrier, called the cobin place, and any right of preemption of the
defendents belonging thereto; and the faid judgoment of rhe gener:l
court having awarded that a grant thould iflue to t,ﬂhc: plaintiff for tt;e fa'1d 400
acres of land, in the right of fettlement, and for 1000 acres, in right of

reemption, to’ which no other per.fon hath any le—ga_l ngh; or L;laxne, com-
plying with-the terms of the law, in fuch cafes p;rov'ld:..z?; M’.th{l juagement
of the general court the court of appeals have julicialy dif: drned their
power to reverfe, by their order, the 1 day of november, in the year 1783,
quathing the writ of error broaght for that purpofe; the high couit of chan-
cery delivered this : ‘

, O PI NI O N,

That by the faid judgement of the general court, .the right clamed by the
defendents, under the furvey certified by Samuel Lewis, the 19 day of june, in
the year 1775, to have been made by him for_ the defer'ldcnt Andrew .;.:ta'nn.iton,
fo far as that furvey includes any land to which the right of the plamtlff is af-~
ferted by the judgment, was annulled: that the decree and order of the court of
appeals, the 2 day of may, in the year 1783, on hearing the feveral elames of
Thomas Walker, and Thomas Nelfon, on behalf of t-hemfe.lves, a_nd the
loyal and greenbricr companies, if it contravene, which however is con-

teftable,
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teftable, the judgement of the general court, ought crllot: to bag tthte)eplal?utf}}; ;
ly, becauie he was no party to the order and decree, ut becaufe the
e cou hofe authority in that particular inftance is
judgement of the general court, w ority of the court of appealsin ponc.
fupreme, and therefore equal to the authority o court ugfﬂ In gene
ral, is prior in time to the faid decree and order, ?tn fccl)n qu deﬁt Amg “_’
vale againft them; and that t‘hc. {ubfequent fgndu o t:ie C@ end \ ed?
Hamilton, which was not fanb_‘hﬁed by the 1z:1d %ecree ag L orcer, mt Proih ing
to obtain a grant from the feglﬁer of the land ofiice, am1 In attemp mgf ergt
by to fruftrate and elude the judgement Qf the general court, (\im; a fraud;
againft which the plaintiff ought to be relieved. and pronounced this
s D E C R E E, o ‘

That the deferifents be injqined from cbﬁru&i-ng the plau?.tlﬁf 11? péocedxng
to carry the faid judgement of. the gencral Cogrt into execution, im . do21 at
his cofts, convey to him the inheritar:ce of tie 1100 acrcs.iA n_:cx.-;lol;e in
the faid furvey, and granted to thc. defendent Andrew H?mx Log, 1127 e;tcrs
patent, the g day of november, in the year 1783, or fo muj:? txl:r'eo as
fhall be included within the bounds of the jand to be i-'urv_reyeu‘ or hin, in
perfuance of the faid judgement; and d_Q”uvlfo pay unto him bis cof%s cxgicnded
n préfecuting this fuit: but the plafmm is un-lerftood to bc':1 laccl(zunta ?, }t]o
the greenbrier company, for fo m.ucis qf the 1oni, as he tha ;a cdou(tio the
defendents furvey, in the proporton of three pounds for every hun re hacrgs.
and liberty is referved to the purties o releit to this cgur}t, for its further di-
‘reion, as to any matter relating to the wbject cf this decree. o

The author of this decree, fome tirie attsr it was ngnefl, thought it not
correct in aflerting the plaintiffs rizht to n.ore than 400 of the 1100 acres of
land, becaufe the refidue migi’{t be gppro;_'rl‘atec% by the furvey, in1775, the
fettlers right of preemption bemg. given not beiorcta‘ 1779, and]be:mg dlﬁfer,,nt
fr 1 the right of ietilement. whxch latter the lcgzﬂutuﬁrej by their act o that
year, .recognize in terms implying a preexiiternce of tig r-nghtf, but, upon
turther revifion, he is inclined to approve that part as it is, fo if the right
by {: ttlement cughit to prevale againft a furvey notterior to the fc't!eme)m, to
prove which will be attempted hereafter, Liret 3t appendaze, or fhadow as
ore called it, theright of preemption, fhouid 2CCOLpArY It 16617:361}] a ngturgl
confzauence. and he confcfictn another p rt of tie decree "-.vmclh admltteth
the plA-izitlﬁﬂ to ke accountzble to the grtcx:b:_mr cemspany for tiree pouncs
for every huncred acres of the lgnd recovered by hlm.to bewrong, guaciugue
w71 datay for if the i ttlement rizht be prevaiont zigau}i_“c the right‘b} fur';?y,
ti.e fettler is intitled to « grent upon payment of tix hica} COMmpoiitl n culy;
and if the right by (- ttlement pievale not agami’? the other, the plamtxfi',
not being intitled to the grant, can no- be bound 1o pay any money for it.
and no other error in the decree is yet difcerned.

But, on the 20 day of june, 1791, the court of appeals, before whom
the decree was impeached, declared it in guueral tenius to be erroneous, and,
reverfing it, made the following

DECREE axp ORDER,

That a {urvey be made of the 400 acres of land for the itttlement, to lie
fouth of a line, to be run from a fpring oppoute to Chriftopher Wachubs,
as the fame fhall appear to have been made by agreement between the appel-
lee and John Tackett in the procedings mentioned, fo as to include the ca-
bin and fettlement, and which may be laid down as eithe: party thall dire&,
to enable the court of chancery to decide between them on  the propriety or
reafonablenefs of the location; that the appellant Andrews patent of 1100
acres be alfo furveyed and laid down, to fhew how far the fame doth Inter-
fere with the faid 4oc acres, which being adjufted by the court of chancery,
that the faid appellant be decreed to convey to the appellee the izheritance
of fo much of the faid 400 acres as fhall be found to lic within the bounds
of the faid appellants patent. with warranty againft himn&lf, and all perfons

claming
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claming under him, and deliver him poffeffion thereof, upon the apnellees
paying to him, at ths rate of t1ree prounds per hundred acres, tor the quan-
tity {o to be conveyed:  and as to the reiidue of the fiid 1100 acres, that
the biil be d:fmifed.  but the appelles is, nevertwelels, to Dbz at liderty to
procude to furvey the fiid 1005 acres of 1ind for his pree nption, if he can
find land to {itisfy the fame without interiering with the faid patent, or
other prior clame. ,

The docies, in the térms of it, affordeth fcanty matter, but certain pro-
paitions reported, fron good authority, to have been the founuation of it
afford abundant matter, for

R E M A R K &

I. The court of appeals are believed ‘to have afflumed in this fuit, the ob-
je& of which was to remove an cbftruction to the execution of 1 judgement
of the penersl court, a pover to corre&t that judgement, which they had
renounced the power to corre&, in a writ of error. by the alt of their con-
fhitution, thev are impowered to atfirm or reverfe decrees judzements and
fentence- intiocly, or, if they do not affirm or reverfe them intirely, may
give fuch decree, judgement or fentence as the court, whofe error is fought
to be corre_.ed, ought tu have given  but they can only correét the de:ree
Judrement or ientence which is brought before them by appeal or writ of
crror.  1n this caf= the general court adjudge and order that a grant of 4co
acres of land fhall ifiue to the plaintiff. the defendents bring this judge-
ment before the court of appeals by writ of error. then was the tune to
arhrm. reverfe, or reform the judgement. the court of appe-ls do neit-er;
becufz they have no jurifdiction of the mat:.er, or bec:ufe, in other woics;
tiicy have no power to reverfe or reform that judgement.

Not vithftanairz this, what is done? a few duys after the writ of eivor
was quaili:d, Andrew Haumilton, on the {urvey of 1100 acres, procu s a
grant to hwniclf vl the land, which the general court had : djudged and or-
dered to be gr nted to the plaintiff  this grant was obtained by a deception
practifed upon the resifter  for that odficer, if he had known that the land
granted to Andrew riuailton included the land which, by a judgement of
the general court, irreveriible by the court cf appeals, he had belere been or-
dered to grant to tue plaintiff, ought nct to have ilued, and therefore pio-
bably would not have iijued, fuch a grant to Andrew Hamilton tole
relieved agaisft this fraui, the plaintiff brought this fuit. the high court
of chancery put tae plainuff in the ftate in which he would h_avc been, if
the fraud had not been practifed. the court of appeuls, reverfing that de-
cree, reform the general courts judzement; for of the 400 acres, t the
whole of which that aflerts the plaintiffs title, he is allowed only fo much
as is on one fide of a dividing line, and for that he is to pay taree pounds
by the hundred acres. . . N

The propriety of reforming, in an original fuit, a judgement which vasg
incorrigible in a writ of error, and the confiftency of this decilion with that
of november, 1783, by the court of appeals, have not been thewn, asis
believed. .

But let the cafe be now confidered in the fame manner as if the right of
the defendents, by the furvey, or, which is the fame thing, the right of the
greenbrier company, had not been difcufled before the court of eommiffio-
ners or the general court. ‘

II. The court of appeals are reported to have .aﬂ'ented‘, whether unani-
moufly, or by a majority only, hath not tranfpired, to this propolition,
that the companys right to this furvey ftands e&abhfhed by the decifion of
that court in may, 1783, unalterably by any tribunal; fo that the plaintiff,
claming by right of fettlement, cannot call in queftion the validity of the
furvey, and right of the company, or of the defendents, who in this inftance
reprefent the company, before any court., The
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The truth of this propofition cannot be admitted; }E)ecauff, ?iﬁ’ the
laintiff was not a party to the proceding, then before the court of appeals,
and the decifion between any two parties cannot in law cfn‘ }c;quxty conclude
the right of another who deriveth it not from enh?r ? them; feconfﬂy,
this act of the court of appeals, which is called a decifion, 15 2 manifeft
delegation to the regifter of the land office of a power commlttcd by t.hc
ftatute to the court itfeif, and althp that court 1s indeed _{upreme, and its
decifions not alterable elfewhere, in cafes where before it zre brought the
{entences of inferior tribunals, to be approvc’:d or cox‘l'eé’ggd finally ; yet wken
a matter i1s referred to the court of ‘appeals n th_c ﬁrﬁ.mﬁancc, ‘as was the
prefent cafc, where the judges of it o rot act in their appellate chara&c;r,
that their determination is detinitive, fo thgfi the ]uf’uce. of it cannot be revif .
ed even by themielves, perhaps may bc difputed, as it undeubtedly might
have been difputed, if the determination had been rcfer_red 0 the men who
compofe that court, defignated by their names. and this, without del'pga;
tion from their po ser, tince by therr} the matter, brought up by writ of
error or appeal, may be ultimately acjufted. - * . .
[:I The court of appesls are report-ed t‘o have denied thaL. any right, bY
fettlement on unappropriated lind, exii-ed before thp recognition of fuch a
right by the ftatute of 1779, fo that between the lplkzxvrzuﬁ"s .rlght, by fettle-
ment, which was not betore that aé, and‘the dc-}cl}fiez}ts right, by furvey,
which was four years beforeit, a compettion for priority could not be.

This do&rine fhall be here exanined. .

Between the kings proclamation, i 1767, and the gover{}ors order in coun-
cil of december, 1773, <1l other people. as -vcll as mere fcttaqrs, were re-f’cram-
ed from obtaining grants of land on the weftern waters. this reftraint is con-
ceived to have been unlawful.  lzncs, before they weic granted, were indeed
called the kings lands. but he wus only tle difpenfer of them to ofhers, be-
ing unable to approptiate, by his angle act, one acre to his own uf, 3nd, on
the contrary, being bound to grant tiem to thofe, vho were proceding, in
the courfe prefcribed by law, to acquire exclufive ownerthip of them, and
who, if not obfiructed in that courfe, would have been complete proprietors.
thofe who affirm the regal teriitorial dom.inion to have been other than
that which is now defined, if they attempt to maintain it by ad}ud.icztions of
englith courts, or even of american courts before the late 11’voi_ut10n, or by
acts of englith governors, are warned, that the authority of thete documents
in this queftion is denied *

In the mean time, thefe propofitions are affumed, becauic they are be-
lieved to be undeniable: 1 that cvery man Lud power to enter with the {ur-
veyor for any land, not exceeding a certain quantity, and rot having been
appropriated, and had a right to a royal grant of the lxxx}d. . this power and
right have not perhaps been afferted by legil.tive a&s m diret torms,  be-
caufe fuch an aflertion feemed unneceflary; but the exiftence of the power
and right is {fuppofed and implied by the act pafled in 1745, chap 14, of
the edition in 1769, fect. 2. and by feverd) other a@s; ‘and fuch a fuppofi-
tion and implication in fuch a cafe us this are conceived to be equivalent to
an affertion in pofitive terms. the 2 propofition is, that the kings procla-
mation reftraining the exercife of the power, and interrupting the enjoyment
of the right, was void, and his witholding the grants was contrary to his
duty. if thefe premitfes be true, he, who, being illegaly reftrained from
ufing the means of appropriating a thing unoccupied, takes pofieflion cf it,
and is hindered from procuring a fan&ion of the pofleflion in folemn form,
by another who ought to fupply the form, fuch a pofleflor is affirmed to
have an equitable right to tfe thing poflefled; affirmed with the more con-
fidence becaufe it coincides with the fentiments of the legiflature declared in
the a& now the fubje& of confideration; and coincides too with the primi-
tive natural right which refumes its vigor when its correfpondent civil right

is
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is denied.. that the plaintift had this equitable title, after the judgement of
the general court, {upporting it as a fettlement right, is inconteftable. whe-
ther the time of fettlement were the epocha of the title will be enquired in
confidering the next propofition to which the court of appeals are reported
to have aflented, and that unanimoufly. it is
IV. That a right, clamed by fettlement, eannot, in any cafe, be op-
pofed to a right, clamed by furvey, authorifed by order of council. |
In examining this propotition the following queftions are propounded 1,
what is a right by {urvey? 2, what is a right by fettlement? 3, at wha:
time a right by fettlement originated? and 4, to what time a right by fur-
vey ought to have a relation?  which queftions will be folved by the true
expofition of the ftatute of may feflion 1779. B
" 1. What is a right by furvey? the words of the firft fe&ion, after ex-
termination-of thofe which are unimportant in this difquifition, are, a// fur-
veys of wafle and unappropriated lands, upon the weflern waters, made before
the 1 day of january, 1778, by rhe proper officer and founded om crcers of
council, fhall be and are declared valid. from’ this fetion alone can the fur-
vey, by which the deféndents clame, derive validity; for by the third fe&i-
-an, orders of council, except fo far as they had been carried into execution
by actual furveys in manner before mentioned, that is, by furveys of wafte
and unappropriated lands, &c. are declared void. if the lands {urveyed for
the defendents were wafte and unappropriated, the f{urvey, in which ull the
other charalters requifite by the act are admitted to be verified, was valid,
and the right of the defendents undeniable; but if the land was wholy cr
partialy appropriated, or, to apply it to the prefent cale, appropriated by
fettlement, the furvey was wholy or partialy invalid. o
2. What then i5 a right by fettlement? in the preamble to the fourth
fe¢tion, the wafte and unappropriated lands, upon which pzople had fettled,
are called j:roferzy. acquired by them. a thing appropriated, and a thing
whereof one hath acquired the property, are convertible terms, if they be
convertible terms, the lands on which people had fettled were appropriated,
and confequently a furvey of thens, by authority of an orcer of council, af-
ter that apprepriation, was not valid by the firft fection.  but this appro-
priation by fettlement is faid not to have been an appropriation before it was
recognized by the a& of 1779, and therefore was poft=rier to the furvey in
1775, at which time, confequently, tie land was waite and unapproprixt-
ed. this introduceth the
3. queftion, at what time a right or appropriation by fertlement originat -
,ed? that it originated at the time of fettlement 1s believed to be demonitra~
‘ble from the phrafeclogy and reafon of the act. the preamble to the fourth
fection is in thefe wards: whereas great numbers of people bave fittled 1 the
country upon the weflern waters, upon wafle and unappropriated londs, jor
which they have been bitherto prevented from fiing out patiits o obtaining le-
gal titles by the king of Great-britains proclamations or infiructions to.bis gover-
nors, or by the late change of government, and the prefent wor baving silayed;
until how, the opening of aland gffice, and the efioiiifbment of any certain terms
Jor granting lands, and it 1s juft that thofe feitling under fuch circumffonces
Should bhave foine reafonable allowance for the charie and rijk they have incur-
red, and that the property, [o acquired, fhould be fecured to them. and the
ena@ing words are thefe:  zbar all perfons who, at any time before the 1 day
 of january, in the year 1778, bave realy and bona fide feztled thewmjelves or thewr
Jamilies; or at bis, her, or their charge, bave fettled others upon any wafte or
unappropriated lands on the [aid weflern waters, to which no other perfam bath
any legal right or clame, fball be allowed for cvery family fo fettled, 400 acres
of land, or fuch finaller quantity as the party choofes, to include fuch fettlement.
and where any fuch [ettler bath bad any fiurvey made for bin or ber, under auy
order of the former government,  fince the 26 day of oftcber, an the year 1767,
L | V n’
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in confideration of fuch [fettlement for lefs than 400 acres of land, fuck [J{fcl//er, his
or her beirs, may clame and be allowed as much cf@*owmg wafte ;m 1 zm'ap'pro-
priated land, as togetber with the land o lurveyed will make up the quantity of
400 acres. NOW 1, the reafonable allowance, Whlch the prcar}?,blc declares
that the fettlers ought juitly to have, was a remuneration of fervices pt;rfo?m_
ed at their charge and ritk, in prote&mg thf: frentier, deemed meritorious
by the law makers. the merit was 1n t.he 16:ttlem’ent, and th.eref.ore 1S nea
ceflatily cOévous with the fettlement. the right to remuneration is the cor-
felative of the merit, and therefore of the fan= age with xt,kand confequentl

muit begin with the {ettlement too. 2, the alt declares' the land fettled by
them to be their property, acquired by them, and acquired at their charge
and rifk. the ac& therefore did not create the property, or bring into being
a right which e)}ified not before. 1t ackqowledged the property or rxght in-
deed, but ackrowledged it to be a pre-exiftent property or.r‘xght, pointing
out 4 mode by which the owners might {ue out grants, w}.npn they had been
theretofore prevented, without thcix:"o‘wn 'dcfault, from fumg out, in order
to fecure their legal titles; planely intending to put thc. fettlers in .the‘ {’.cate
in which they would have been, if the rOyal_Proclamatlon had not mhxbﬁ:ed
the furveyors from recciving and making entries. The property or right c?f
the fettlers was confequently acquired, not by the a{i, but betore it, and if
before it, muft have begun with the fettlement, which was the mean of ac-
quiring it. that the law-makers intended to put fettlers in the fame ‘ftate;
as to the antiquity of their titles, with thofe v‘{ho cla}nsd by furveys, or b

entries, or orders of council, before the act, is manifeft by the 6 fe&ion;
enalting, that perfons fuing out grants; upon furveys theresifcre made, under
entries with furveyors, cr under orders of council, for w/y:«’:é‘ rights bad nst
formerly been lodged in the fecretarys office, and a.//b z‘./vg{e, swing out grants Sfor
lands, upon the weflern waters, allowed to ther: in confideration of their settle=
ments, or under former entries wilh the county sirveyor, /cr\ (zmﬂ’x upon the
eaftern waters, Sbould be subject to payment of the tiszal ¢rnpofition visitey, uns
der the former governrient, and to ns other charge or tmpofiticn, save the cci-

Jred
./

mon office fees.  the right of a fettler, if 1t originz;ed with the fettlement,
was a complete right at that time, although; not formaly declared to be le-
gitimate before the flatute in 1779, for an act fan&ified by a fubfequent
ratification is as legal and as much an act of the time when it was com-
menced, as if an authority to do the a& hod been prior to it.

An argument, urged againft the preceding expofition of the « fetion, hatli
been drawn from a verbal criticifm on a part of it. the criticifm is {tated
thus: the legiflature, on purpofe to prevent the conftructicn, by which the
fettlement-right would be made to exill befcre the a& which recognized it,
to the words, wafle or unappropriated lands, add the words, #o wbich 1o other
perfon bath any legal right or clame, that is, hath in 1779, not had 2t the time
of fettlement, any legal right or clame. upon which two or three obferva-
tions will be made. 1, if the words, wafle and unappropiriated isnds, mean
lands to which none have right or clame, and he who a2ffirmeth them to
mean any thing elfe is required to fay what that reaning is, then to the
words, wafle and unappropriated lands, the addition of, to which 1o other per-
fon bath any legal right or clame, is a tautology, for the meaning of the fen-
tence, without them, would have been the fame as it is with them. 2, un-
lefs the word, Aath, import that he, who hath a right to day, could not
have the fame right before, which the critic probably will rot venture to
fay, how will this prove, that he who had a right in 1779, when the 2&
was made, might not have the fame rightin 1764, when th= fettlement was
made? and 3, let the words be read, as the critic would have them under-
ftood, thus; people who have fettled on wafte or unappropriared lands, to which
no other perjon, now, in 1779, hath, not at the time of joiilement had, any
legal right or clame, fhall be allowed, for rvery fonily, 4ce aeses. “

now to
whom
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whomn do the words, fazh, and 44, refer? to the people who fettled? no
man will anfwer this atirmatively; and if they refer to other pertin, the
criticifin, Initead ofopugning, aids the right by fettlement, poftpeiing to
it a {ubfequent {urvey,

Another argument, urged againft the preceding expofition of the 4 feGion
hath been drawn from the preamble to the 7 fe@lon, in thefe words: whereas
upon lanas juiveyed for fundry companies jovcral people bave fetrled, Eic. and
from the enacting part in thefe words: ali porjons fo jt:led fhall have theis ti-
thes confirincd, upen payment of the price for which the comparies or their agcnts
bad publicly offcred the lands for fale, whence was inferred, that fettlers up-
on lands furveyed for the companies, after the fettlements, as well as before,
could entitle themfelves no otherwife than by purchafing {rom the companies,
but thxis fection planely defignates fettlers upon lands furveyed before the fut-
tlements only, as is manifeft from the dictiun.  the words, upon lonids sur-
veyed for sundry companies, mwany people bave sertled, &e. toinclude fettlers be-
fore the furveys muft be paraphrafed thus: wpon lands wiich bave Lecn sur-
veyed for sundry companies many people had settled before the lands were sur-
veyed.  but 1, the more natural, the only trae, explication of the terms is,
upon lands which bad been surveyed many people bave scttled fince the lands wwore
surveyeds fo that the furveying muft have preceded the fcttling, if a man
thould fay, into the houfe built for me one entered, or on the horfe biought
for e one rode ; would any hearer underftand that the building of the houic,
or the bringing of the horfe, was pofterior to the entry into the one, or the
riding of the other? is this lefs prepofterous than the c:.pofition of this 7
fe¢tion, by which it would comprehend fettlers on lands before they were
lurveyed for the companies? 2, by the enalling part of this [etion, the
companies were bound to confirm the titles of fettlers upon lands furveyed,
and not before the {etilements notoriculy referved by the companies for their
own ufe. but how could lands, not furveyed before they were fcttled, be
notorioufly referved before the fettlement by the companies for their own ule?
ifo by the enafting words the fettiers were to pay intereft on the coufidera-~
tion money from the times of fcttlement.  would this b: juft, aind can one
{uppofe it to have been intended where the furvey was after thz fettlement?
i1 this cafe the {urvey was more than ten years after the fettlement,

If the appropriation by fettlement be an appropriation at the time of fet-
tlemient, which is believed to be proven inconteftably by the words or the
ftatute; the fectlement of the plaintiff having been 1n 1764, the land was
not wafte and unappropriated in 1775, when the furvey for the defendents
was made; confequently the furvey was not valid. » ]

But perhaps the order of council, in 1751, may be faid t6 have appropri-
ated the lana, and therefore to have prevented the efficacy oi the plaintifis
fettlement pofterior to it: which lsads to the . .

4th queftion, to what time a right by furvey ought to have a rclation,
that is, in this cafe, whether the furvey fhall have the fame ef:lt as if it
had been an a& of the tims when the order which zuthorized it was grant-
ed? in other words, the queftion is whether the order of council appropri-
ated from the date of it all the lands within its limits? o S

By this order, which is not among the exhibits, otherwife than as the
fubftance of it is ftated in the forementioned petition of Andrew Lewis from
which is extra@ed what followeth, leave was granted to the greenbsicr com -
pany to take up 100oco acres of land, lying on Greenbrier river, n(zth‘WCﬁ
and weft of the Cowpafture and Ncwfoun_dland; and. a time was limited,
within which the company was required to pay the rights, and to procuic
the furveys to be made.

This order, with others, except fo far as it had been carried into execu-
tion by actual furveys before the firft day of january, 1778, was declared
void by the third feCtion of the a& of 1779. if that a& had not paffed, an

order,
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order, the terms whereof ate fo vague and i{id:cﬁnite, perhaps would not
have withftood a legal inquifition into its validity, even if the intereft of
others individualy were not oppoled to it. _

But the order, if its terms import, or if it be expounded {o as to purport;
d grant of authority to this company to feife parcels of land, for WbiCh other
men had entered, or on which other men had fettled, before particular Jo-
cations by the order, indicated by actual furveys, would fo far have been ag
invafion of the peoples rights in general, for reafons explaned before. and
if that be true, the furvey, by which the defendents clamed, cannot havea
relation to the order, by authority of which it was made, for the law fuf-
fers not a relation to work a wrong, . . i
. V. From the propofitions of the court of appeals, an ordinary judge would
have expected a-difmiflion of the plaintiffs bill intirely.  but that court, on
the contrary; have made a decree partly in his favor.

‘The judge of the H. C. C. hath been informed of the conﬁ.derations, on
which this part of the correQing dectee was formed ; but he will fay nothing
of them more than that they are not fuggefted by any part of the act of 1779;
and that this a&t, and two or three others, without thofe confiderations, fup-
ply fufficient light for deciding the prefent queition o ‘

The judge of the H. C. C. who is bound to adopt the decrees of the
court of appeals, for he muft regifter them, and enforce execution of them,
. when'he is performenig this duty, in fuch an inftance as the prefent, where

the fentence, for which he is compelled to fubftitute another, was the refult
of conviction, imagines his relu¢tance muft have in it fomething like the
' poignancy which Galileo {uffered, when, having maintained the truth of the
copernican in oppofition to the ptolemaic {yftem, he was compelled, by thofe
who could compel him, to abjure that herefy. o
After the foregoing remarks were clofed, the writer of them was favored
with this }
¢ ARRANGEMENT or JURISDICTIONS

¢ for afcertaining clames under the act of 1779, to fhew that, though the
¢ rules of grammar may not be tran{graffed, by confiruing thewords, ¢ prisr
“ clame,” in the fettlement claufe, not as prior to 1779, but as prior to the
" ¢ fettlement in queftion, yet {uch conftruction does not contift with the words
¢ and {pirit of the whole law, taken together.

¢ The firft claufe eftablithes all furveys regularly made under entries, or-
¢ ders of council particularly defined, or the kings proclamation.

¢ Thofe under orders of council were to be laid before, and decided upon,
¢ by the court of appeals; and with them no other tribunal could inter-
¢ meddle.

¢ Surveys under entries, or the proclamation, patents were to iffue on of
¢ courfe, unlefs a caveat was entered in the regifters office, which was to be
¢ heard in the general court, and with thefe the commifficners in the coun-
¢ try had nothing to do, either to aid, or deftroy them.

“ The ‘commiffioners were to a& vpon mere fettlement clames, not op-
¢ pofed by actual furveys confirmed before, and between contending clam-
¢ ants upon the wafte lands of the commonwealth, to decide by priority of
¢ fettlement; another branch of duty was afligned them, fo enquire between
* contending clames of fettlements under the companies, not to judge of the
¢ validity of the companies furvey, for that was referred to the court of ap-
¢ peals, but to decide who, by priority of fettlement, hada right to a grant
* from the company, on paying the purchafe.

¢ This being the general arrangement; can thofe lands be faid, under the
¢ fettlement claufe, to b_‘c wafte and unappropriated in 1779, and liable tobe
¢ granted by the commiffioners, which had been before regularly furveyed,
¢ ana that furvey before confirmed by the fame act, unlcfs impeached before
¢ another tribunal? and will not the words, ¢ to which no other perfon hath

a
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““ a prio legal chune or title,” include an exemption of the iurveys io con-
¢ firmed? 1 am fure the Interpretation 1S more natural, more proper, as
¢ making the alt contiftent witn itfelf, and i believe at leaft as gramiatical
¢ as the other,’

COMMEUNTARY.

f%’baxg/y the »ules of grainmar may not be transgreffed, by conflruizc the <words,
¢ prior clame,’ Se. et fuck conflruction does not conjift, &e.)unnl the mcon-
fiicncy be particularized, one, who doth not yet {ee it, can only fay, - that
the words of the fettiement claufe (that is the fourth fection) of the adt, un-
derilood 1n the proper {enfe of them, feem to breathe no fentiment, which
doth not harmionize with every other fentence in the law taken together,

Tbe firff clowse ftabliphes ail furveys reguiarly made, & the firt fe&ion of
the act declareth all furveys of WASTE and UNAFPROPRIATED fands,
vude, &c. good and valid. this quotation therefore leaves the queftion,
whether the land furveyed in this cafe was appropriated by a fettlement be-
fore the furvey? undecided, otherwife than by a fimple athrmation, that it
eftablithed all {urveys, without diftinction, that is, by taking for grantcd
what is denied; a kind of argument which one party in this contioverfy
ufeth as if it were not a fophifin.

Those under orders of council were to be laid before, and deceded upon by, the
court of appeals ;] by the decree, as it is called, of the 2 day of may, 178 3
direlling the yegifier to iffue patents upon 2ll fuch furveys AS SH AL!. BE
RETURNED, or by anyrother words in that act of the court of appeals,
doth this {uivey, or any other farvey, appear to have been laid before that
court, and, if not laid before them, to have been eftablithed, that is lesaly
eftablifhed ? N

And wwith them no other tridunal could interned Lo} by the feventh feQion
of the a&t, people, who had fettled upon unpatented lands, furveyed for
companies, except only fach lands as, before the fettleinent of the fame,
were notoriouily referved by the compsanies, for their cwn ufe, [hall have
their titdes confirmed by tize members of fuch companies.  this decree of the
2 day of may, 1783, did not decide the queltion between the fertlers and
companics 1o juch cafes. it could rot decide the queilion in caifes where
the furveys wore returned aiter the decree, upon which alone it (2meth to
operate. if then no other tribunal could intermeddle with this matter, the
ctifers muedt Iofe their rights, altheugh they were able o prove their fettle-
ments before the reforvations, yea, although no refervations had been.
Surveys widor eniries, or the procigiiaiiciny, patlits were 1o 1jfne oi of coiifo,
nil+s a cavest, Te.] this is certainly corred, but urimportant.

The commifiponers were £2 all upoin mere jeltieinent ciames, it oppajed by ac-
tral firveys conjirmaed doforc, ond between contonaing climants wpia ihe wwefis
lawds of the csmiiniwealtt, to decide by priority of folilements ansthor brarch
of duty was affigned them, 1o enquire between contending clonies of  [trl inenis
inder the compavics, not ts judze of the walidity of the conpuiies survey, for
that was referred fo the court of appeais, but to decids whs, by prisvity of set-
tlement, bhad a right to a gract [romthe company, on payving the purchase.)
inftead of this farrago of text and glofs let the unfophiiticated words of the
a¢t be fubftituted, thev are, ¢ the commitiioners have power to hear and
¢ determine titles, clamed in confideration of fettlements, to lands, to which
“ no perfon hath any other legal title, and the rights of perfons claming
¢ preemption, as alfo the rights of perfons claming unpatented lunds, fur-
¢ veyed for companies, and fettled.’

This being the general arrangement ;] what then? let us try whether it will
thew what it was ftated to fhew. the argument intended by the arrange-
ment may be exhibited thus: by the eighth {etion of the act, jurifdiction
being given to commiffioners to <hear and determﬁme the rights of people
claming in virtue of fettlements; by the fame fection, and by fome other

acts,
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‘aéts, jurifdiGion being given to the generalVCQ‘ul‘t' to heat:‘ agd determifie thg
rights of -people, who had entered caveats ag_zunf’F cmanations of grants upen
furveys returned; and by the tenth fection of the aé’c .Of 1779 Jg{lfdlftlon
being given to the court of appeals to hear and detem}me clames }ald- bchrc
them for lands upon furveys under orders (?f Councﬂ,_ to the .dlfcuﬁ"lon. of
‘which clames the attorney general was required to attend, on -beha!f of the
commonwealth; this being the general arrangement of jurifdiGions, it
thews, that, though the rules of grammar may not be tranfgreffed,‘by.con—
ftruing the words ¢ prior clame’ in tl.lC' fettle.ment claufe, not as Pprior to
1779, - but as prior to the fcttleme’n.t in quettion, yet fuclh Conf’cruéfapn doe:»s
not confift with the words and fpirit of the whole law taken together. this
perhaps may pafs for demonftration with thofe‘ Whp have fagacity to’d.lfcem
a concatenation of the arrangement with what is faid to be thewn by it.
Can thofe lands be faid under the fettlement C/cz_‘zg[e. to be wafle flizaf unappro-
priated ini77797] this is nothing more than a repetition of the principal quef-
tion, namely, whether the lands in c.Ont_YOVCrf}’,_ by the words of the fourth
fection of the a& of 1779, were, notwithftanding the fettlement thereon by
the plaintiff in 1764, wafte and unappropriated, fo ._that the furvey thereof
for the defendents was good and valid by the firft fection of the a&?
 And liable to be granted by the commiffioners,) if the plaintiff had, by his
fettlement, acquired a property in the land, as hath been attempted to be
‘proved, -he ought not to be deprived of that property, becaufe the commif.
-fioners had no power to award it to him. ’ o
Which bad been before regularly furveyed,l if the land was appropriated by
the fettlement, the pofterior furvey of it was not a legal furvey, - fo far as it
included the fettled land. B
And that furvey before confirmed by the fame ait, unlefs tmpeached, &e.]
furvey, if it were not of wafle and unappropriated lands, was not before con-
firmed by the fame aét. ' ' _ ‘
And will not the words ¢ to <which no ather perfon bath a prior legal clame or
¢ title’ include an exemption of the furveys fo corfirmed? . this is the fourth peti-
tio principii occurring in lefs than twice four lines, to which the anfwer is,
the words recited do not include an exemption of furveys, if the lands fur
veyed were not wafte and unappropriated, becaute thofe furveys were not
confirmed by the aét. ‘ ' ‘ ,
I am fure the interpretation is more natural, rior- proper, &e.] the interpre-
tation here meant is that, by which a furvey of lands is good and valid, al-
.though the land had been fettled before the furvey, and the other interpre-
tation is that, by which fuch a furvey is not good and valid. confidence
cannot determine which interpretation is more natural, more proper, more
‘confiftent with the a&, and more confiftent with the principles of juftice,
however as much confidence is on the fide of the latter Interpretation as is
on the fide of the former,

BETwWEEN
ISAAC WILLIAMS and Jofeph Tomlinfon, plaintifis,
AND

JOHN JEREMIAH JACOB and Mary his Wife, and David Jones, de-
Jendenss, |

TH E plaintiffs, in right of fettlement, clamed the land in controverfy,
, lying in the county Ohio. '

They ftated in their bill that they had located on this land a military ‘war-
rant. - no proof of the warrant and entry with the furveyor for the purpofe of
locating it appeareth ; but the grants to them, * herein after mentioned, are
proof of this wartant, or of fome other legal warrant, becaufe, otherwife,
thofe grants could not regularly have iffued- R -

David
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DDavid Rogers, in_.1775, located a military warrent parily on the lands
cl‘upcd by g‘ue plintils, an}‘I at thet ume in their pofleffion, and partly on
}auu’ then clamed by the defendent David Jones, in right of fettlement, or
in character of agent for the indiana company, and procurcd a {urvey of them,
with other lands adjacent, the fum of 2ll which quantities was 119 3 acres,
to be made and certified by the proper officer.

' he plaintiis exhibited their climes before the {pecial coart of commiffion-
ers, conftiturzd by ftatute of muay feffion, 1779, who, on the 15 d.y of fe-
bruary following, athrmed tie right of the rluntiff Jofiph Tomlinfn; but

do not appear to hae given fentence on the clame of the other pliiitiff. they
poftponed it, ut thar hrit meeting, as he fuggefted, becuule the defendent

Mary, who clamed the lunl in controverly by devife in the teftament of
David Rogers then dead, did not attend, and they declined any iurther con-
fideration of .t, at a f{ubfequent meeting, becaufe they thought the mat-
ter transferred to anotaer tribunal by the caveat afier mentioned.  Lut thele
procedings b:iore the court of commiffioners feem unimportant, unlefs it be
to thew thet the plaintiifs perfifted in endeavouring to affert the rights which
they clamed.

- The plaintiff Jofeph Tomlinfon, however is fupp2{2d to have belicved his
rizht fecured by the adjudication in atfirmance of it by the court of commifi-
on.rs; for he did not unite with the other plaintiffin a caveat which he cntered
againit emanation of a grant upon the furvey made for D.vid Rogers.

"The plaintiﬁf Ifaac Williamus {tated, that counfil was rerained and inflru&-
ed to profecute the caveat; bat that fub2ozn2s, which were ieat by the coun-
iil, for {ammoning witnefles to {upport objections azainft the grant, nct
having come to him in due time, which is fuppofed to have happened from
the diitance between Ohio, the place of his refidence, and :ichinond, whers
tiie counfil reiidad, the caveat was difiniffed.

After difniTion of the cuveat, a grant to the defendents John Teremizh
Jacob and Mary his wife o” the land furveyed tor Duvid Rogers, dated the

firft day of april, 1784, paidzd the feal.

The plaintiifs obtained grants alfo of the laads which they clamed, but
the operation of thoie grants, as conveyances of legal titles, che dites of them

beins, onsin 1785, and two others in 1737, was hinle-od by the anierior
geant o Jobn Jeremiah Jrcob and Mary his wie,

To re nove this impodiment o the benefit of their grants the plaintir
sied dheir bill ta the hizh court of chancery, praying that thole defeadon
mizhe be deorzed to convey to the plaintidls fo muciy as they chimed of the
lands granted to the reprefentatives of David Rozers.

The dzfendents Joha Jeremiah Jacob and Mary bis wife, by their anfiver,
infilting that David ko ers had the right, by fetdement, prior to tue teitle -
ments, in virtue of which the plaintiffs clamed, faid they had fold thelr rizhe
to David Jones, and required that he thould be cited to dufend it.

Before this anfwer, to which oath was made in november, 1789, was
filed, David Jonss was no party to the {uit, and, for fome time, iniccad of
claming any title derived from the reprefentatives of David Rogers, had con-
federated with the plaintiffs in oppofition to that title, <«hich was adverf:
to his own right by fettlement, or derived from the indiana company, ftared
before. but his purchafe of that title fince from thz ot dolendzats did
neither vitiate his prefent right, becaufe he was not bpund, b_y any general
praecept of juftice, or by a particular compadt, to adm.lt t?.ae pl;;mtm‘m_ L0 par-
ticipation of the benefits of the purchafe, nor render his title to the litigated
lands better than the title'of thofe from whom he purchafed, becaufe he had
notice of the clames which the plaintiffs at that time weve endeavouring
affert, and never had abandoned. . ‘

. The plaintiffs apprifed of the purchafe by David JIonf:ls, finding that thé‘e/-
By, from a fygtagomf’c ,W.xtvh them, he was become the only party iqg;m:t
’ whom
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whom they muft ﬁnaiy have redrefs, and whofe change of fides, they feem

hought a perfidious tergiverfation, filed a bill againft

improperly to have t verl
E?[E P if I{;c were a Jite pendente purchafer, this bill was unnccgﬁ'ary, becaufe,
without being made a party, he would have been made fubje& to a decree

oainft the other defendents. ,
abfglreatt:lpart of the anfwer to this bill by the defendent David Jones is the
hiftory of his procedings in the character of agent for the indiana company,
which is unimportant; for he did not ftate that he derived his title from the
company, nor expline what their title was. in the remaining part of the

anfwer he chiefly relied upon the priority of fettlement by men from whom

David Rogers clamed. _ , |
Bv the examinations of witnefles which, although taken before David

Jones was made a defendent, might regula}rly be read dgainft him, %f he were,
as he is prcfumed (a ) to have been, a /zt.e ]{e’ﬂddﬂlef purchafer, the priority
of fettlement by men, whofe titles the plaintiffs have, appeared to the court
of equity, at the hearing in may, 1792, to be proven. o

If that fact had not been proven, and if the evidence of priority had feemed
otherwife equilibrious, which was thought to be more than the defendents
could plaufibly allege, the court allowed a&.uaI pofleflion of the plaintiffs,
at the time of location by David Rogers of his warrant, to preponderate,
and prefumed, in conformity with the maxim m acquali jure potior eff conds-
tio poffidentis, the right by fettlement to be in the plaintiffs. B

Upon this proof or prefumption ; whether th.e owner of a military war-
rant could lawfully locate the warrant upon land in pofleflion of another who
had fettled upon it before the year 1779, and deprive him thereof > was the

aeftion, which the H. C. C. determined on the fide of the fettler, for rea-
?ons ftated in the cafe between Maze and Hamiltons, decreeing accordingly.

The court of appeals, in november, 1793, reverfed the decree, (4 firft,
becaufe the examinations of witnefles, on behalf of the plaintiifs, to prove
the priority of their fettlements, cught not to have been read againft the de-
fendent David Jones, who was not a party at the time the examinations
were taken; and, fecondly, that court were of opinion unanimoufly, thata
fettlement gave no right to lands, in law or equity, before the a&t of 1779,
and was then to operate upon mere wafte land, not to defeat any clame of a
citizen to lands under furveys eftablithed by that act.

R EM A R K S

I. Upon the rejeCtion of the examinations.

1. The court of appeals, in delivering their opinion, {tated that the plain-
tiffs replied to the anfwer of the defendents John Jeremiah Jacob and Mary
his wife, took out commiffions, and examined the witnefics on notice to Ja-
cob and wife; infinuating, that after that anfwer, difclofing the purchafe by
Jones, the witnefles were examined. but the tranforint, then before that
court, fhews the witnefles, to prove the priority of fettlement on behalf of
the plaintiffs, to have been examined before thofe defendents had fworn to
their anfwer, and before David Jones was formaly made a party.

2. When no exception to reading examinations appeareth to have been
taken, at the hearing, before the inferior court, the fuperior court, upon an
appeal, may properly, as is conceived, prefume the reading of the examina-
tions to have been unexceptionable.

3. Perhaps

(@) Presumed because, 1, he doth not fhew when be became a purchaser,
nor even allege the purchase to have been prior ta the inflitution of the plaintiffs
demand by filing their original bill, and, 2, be was confeffedly for some tume a
confederate with them in oppofing the title of David Rogers.

(6) The decree of reverfal doth not explane the reasons of it; but that
they are bere truly flated unqueftionable authority can be produced to fhew.
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3. Perhaps the examinations ought not to have been rejected, if the excep-
tion had been taken before the interior court: for if the defendent David
Jones were a Jite pondente parchafer, tie examinations, ungueftionably, might
be regularly read ag .init hin.

4. i he do not appear to have been a Jite pondonte purchafer, therc being
govd realon t prefume him to have beon fuch a purchafer in thus cule,
ougat e decres, 00 the ground of examinations having been imipreperly
read agaamt (e deferdent David fones, to have been revericd acuinit the

o

defengents john Jerciuah Jacob and Mary his wife?  and oo it the rever-
{al and aiimiiaon or the bill, upon the fame ground, to have Gt Luioiute,
as to the defendent David Joncs? ought not the difiniflion to have teen with-
out projudice? in winch cafe the plaintins might have carried thiir Jecree
azainft Jucob and his wifz into execation, even againft the deiendens Duvid
Jones, unlefs he thewed himfelf not to have been a /ire pond e purchaler.

5. The pofieflion of the plaintiffs, ar the time of the fm‘vey-by iYovid
Rogers, a falt admitted, is {uificient preflumptive proof, as hith becn ob-
ferved, of a prior fettlement by them, until the contrary be proved by the
other party, whiich 15 not pretended to have been done.

But if proofs of prior {zttlements by the plaintiffs were inconteftable, thoy
would not avale: for

II. That court have relolved, that a feitlement gave no right in law or
equity before 1779. upon which to the remarks made in the cafe between
Maze and' Hamiltons (hall be here added only, that the right by fettiement,
which the general aflembly folemnly adopted, dignifying it with the empha-
tical appellation of property, now appeareth to have been a property, from
which any man, with a military warrant, mightextiude the proprietor; and
that the military man, with his warrant, was a more tcrriiic invader than a
company, with their order of council; for the latier were obliged to let tis
fettler keep the land upon payment of a certain price; but the military man
plundered, without permitting the fettler to rantome; who, in the anguith
of foul, felt by one forced to yield up that, which troil expenfe and danger
in the acquirement amelioration and picfervation had endeared to him, could
only bewail his misfortune in fome {uch terms perhaps as——.Jic/cis frogulis
arva, and mutter to himfelf

Liapius baec tam culta novaliz miles habobit 2
BETwEZEN
JAMES BURNSIDES, plamtiff,
AXD |
ANDREW REID, Samuel Culbertfon, Thomas Walker, acfenaents, and
BrTwEEN
ANDREW REID, attorney in fa&t and affignee of Samucl Culberifon,
plaintsff,
AND

JAMES BURNSIDES, defendent.

~JVHE fubjedt of controverfy in thefe caufes, between James Burnfides,
T and Andrew Reid, on behalf of Samuel Culbertfon, swas four hunared
acres of land, called Culbertfons bottom, clamed in rignt of fettlement, ith
{ix hundred acres of the land adjacent, clamed in right of preemption.
Andrew Culbertfon had made a fettlement on the land called his.bottom,
in 1753; left it through fear of the indians; and afterwards fold it to sa-

muel Culbertfon. .

During feveral years afterwards, that part of the country was\mfei’cg«_ﬂ by
the enemy, fo that the place appeared to be defcrt-ed by the -Cu;bcrtigr}s,
although they feem to hav.c done every t‘hlpg, which they could do iuicly,
to prevent the belief of an intended dereliction.

N Their
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Theit removal however having been to a great diftance, before ‘Samuel
Culbertfon could affert his title conveniently, other men clamed‘ ‘t.he land
which had been fettled, all whofe pretenfions at length concentered in Tho-
mas Farley or Farlow, who paid for it the purchafe money demand'ed by
{fome men, called the loyal company, to whom the governor in council hzgd
oranted lcave to appropriite an enormous territory, including within its 1;;-
Zv-i:s, if it can be faid to have limits, this parcel. . i
 In maich, 1775, ‘Thomas Farley procured the land, w}nch he,hgd thgs
bought, being 355 acres, to be {urveyed, aqd took a certificate thereqf, in
order to obtain a grant fo feon as the land office, then o;cluded, thould be
opened; and affigned his right to James Burnfides. ‘ '

fn may, 1779, Samuel Culbertfon, by letter of attorrey, impowered
Andrew Reid to demand, and inftitute procefs for recovering, poficflion of
‘the land. , _ ) .
~ In 1782, the controverf(y was exhibited before the court of COﬂlmlmOH(?r§,
a tiibunal, cosftituted by ftatute in 1779, for deciding cafes between liti-
gant fettlers, by their fentence the right of James Burnfides to fou.r hun-
dred acres of land, including the three hundred and fifty five, which had
been furveyed for Thomas Farley, in right of ﬁ:tt}ement, and to fix hundred
acres adjac—ent, in right of preemption, was fuﬁ;ained. .
~ Andrew Reid, having entered a caveat againft emanation of a grant to
James Burnfides, which otherwife would have pafled the feal, upon a cet-
tificate of the adjudication by the commiffioners, prefented a petition to the
generzal court, ftating that unavoidable accidents had difabled him to produce
before the commiflioners, at'the time of tucir feffion, teftimony, which
‘otherwife he could have produced, fufficient to {upport Lis clame, and pray-
ing the-fame to be confidered. the general court allowed a hearing, and
thereupon, the 12 day of o&ober, 1784, reverfed the adjudication of the
commiffioners, and awarded thata grant {bould iffue to Samuel Culbertfon
for the lands$ clamed both by fettlement and preemption. v
, 'T'o obtain an injun¢hon for ftuying execution of this judgement of the ge-
neral court, on certain grounds {iuted in the bill, and to compel the defen-
dent Thomas Walker, an agent for the loyal company, to yield his confent
to a grant to James Burnfides of the land clamed by him, were the obje(ts
of the fuit, in which he was plintiff  an injun&ion, until further order,
was granted, in may, 1785. the grounds ftated in the bill were, 1, that
the right of Culbertfon, which origimted' in a {cttlement, a fpecies of right
never adopted for legitime before 1779, was, by the ftatute of that year,
peftponed to every other right therein recognized ;. fo that the right of Tho-
mas Farley now derived to James Burnfides, which was by furvey, and ef-
tablifhed by that a&, although the furvey were pofterior to the lettlement,
muft be fuperior to the right by fettlement, and therefore ought to prevale
againtt it. /a/) 2, that the decree, as it is called, of the court of appeals,
the 2 day of may, 1783, on the clames of Thomas Walker and Thomas
Nelfon, fome way or other, determined the queftion in this cafe in favour
of James Burnfides. /4) 3, that James Burnfides had the right even of
Andrew Culbertfon by purchafe from ore to whom it had been transfered,
before the pretended fale to Samuel Culbertfon. (¢) |

Before the defendents in that fuit had anfwered the bill, James Burnfides,
having, in january, 1786, procured to be made a furvey of 1200 acres of

land

(@) The climax of rights, bere attributed to the Satutes  feems to have been
Jabricated by the companies of land mongers, who, not content with the extra-
vagant licenfe granted to them by orders of council, perbaps as beneficial as if
they had been boundlefs, wifhed to convert them into mongpolies,

(6) See the cafe between Maze and Hamiltons, ante 36.

(¢) The teftimony in proof of this purchafe is incredibiy.
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land, “including the lands in controverfy, and a certificate thereof, furrepti-
tioufly obtained a grant to himfelf of the faid lands, of which granta repé-.il
is the object of the other fuit, commenced again{t him by Andrew Reid.
. On hearing thefe cavfes together the 135 day of may, 1792, tie opinicn
and decree of the high court of chancery were pronounced in thefe terms:
¢ The court is o opinion thut James Burnfides, after obtiining an in-
juncion to ftay. execation of a judgement by the general court againét him,
having procuied a furvey to be made, and a grant to himfelf ¢ pafs the
feal, of land, to which land the title of Samuel Culbertfon was afierted by
thait judgement, and which according to the judgement would have ieen fe-
cured to him by a grant, if james Burnfides had not prevented it, was guilty
of a fraud, becaule the regifter of the land office, if he hud kuown fuch a
judgement to have been rendered, by which he was ordered to ifite a grant
of that land to the faid Samuel Culbertfon, ought not to have iffued, and
therefore probably would not have iffued, the grant to Burnfides. and the
court is alfo of opinion that Andrew Reid, on whom the right of Samuel
Cuibertfon hath devolved, is not barred of relief againft James Burnfides,
by the decree and order of the court of appeals, on hearing the clames of
Thomas Walker and Thomas Nelfon, not only becaufe a clame under the
furvey for Thomas Farlow, which James Burnfides in his bill fuggefts to
be the foundation of his title, doth not appear to have been eftablithed by
the decrec and order of the court of appeals, aad could not be legaly ¢fia-
blith=d, fo as to bind the right of any who were not parties in that proced-
ing, but, becaufe the grant to James Burnfides was founded, not on that
furvey but, on-a furvey certified to have been made for himfelf, in january,
1786, by virtue partly of an entry, on a certificate from the commitfioncrs
for the diftri&t of Wathington and Montgomery counties, for sco acres,
dated the 10 of feptember, 1782, which certificate of the commiffioners.
with their adjudication affirming the right of James Burnfides, was annuisd:
by the general courts judgement aforementioned. and row the court would
have pronounced fuch a decree as in its opinion, if vyhat felloweth had not
- heppend, ought to be made—a decree rearly like that which was proncunced
‘in the cafe between James Maze, plaintiff, and Andiew lamilton and
~William Hamilton, defendents; but that decree hath been reverfed by the
court of appeais; and this court, from that reverfal,. fuppofeth, perhaps
erroneouily, the opinion of that honorable court to have been, that, by the
order of council, granting leave to the greenbiicr company to take up
100000 acres of land, lying on Greenbrier river, northweft and weft ¢f the
- Cowpafture and Newfoundland, all lands within thofe limits, if they muft
be called limits, were appropriated, fo thai the company or their agent had
ower to furvey and fell any parcel, which they thould chufe, of {uch land,
although another man had fcttled on the parcel before the furveying and
felling, and although the act of general affembly, pafled in the year 1770,
had declared to be juft, that thofe who had fettled on the weltern waters,
upon wafte and unappropriated lands, for which they. had by feveral caufes
~been prevented from fuing out grants, under fuch circumftances, fhould
have fome reafonable allowance for the charge and rifque they had incur.-
red, and that the property fo acquired thould be fecured to them; the ho-
norable court feeming to have underftood that, by the terms wafie and un-
appropriated lands, tr which no other perfon bath any legal right or clamy,
the a@ intended lands which the company had not chofen to furvey, after,
as well as before, they had been fettled ; *whereas fome, who have obferved
that the furveys made by orders of council and confirmed by the act arc
furveys of wafte and unappropriated lg.nds li»kcw1‘fc, think the application
of the term, wnappropriated, in the ‘cafe of lands furveyed by orders of
council, ‘to lands not fettled before the furveys, would be found criti-
cifm; efpecialy the a& having dignified the fettlement with the’cn}p};a_
‘ : ‘ tice



o IN THE COURT
tical appellation of property, property acqurred,} and acqun:cd at charge
and rifque, means of acquirement generaly eﬁeemed meritorious; and
think the words /Jands, 79 which no other perfon bath any._/ega/ rngt' or
clame, miore reftrictive than the words /ands unappropriated;  which
comprehend lands to which no other perfon hath any right or clame,
whelther legal or equitable; and the honorable court feemmg to have' under-
ftood that the act, by the terms upon lands /z:ir"gf)/fd for /undry companies, &e,
pesple bave jettied, e, in the feventh fection, defigned to include Jands
furveyed as well after, as before, 't'ne fettk?ments 5 wherea‘_s fqmc commen-
tators conceive that the interpretation, thcl_l copﬁncth the words to furv&;ys
prior to the fettlement, is not inconﬁﬁept with the I‘}llCS of grammar, Wltil
the intention of the legiflature, ~or with the principles of natural juftice,
and this court fuppofeth the opinion of the honorable court to have been,
that where a fettler of land, fmvey::J.after his fettlen:ent by virtue gf the
companys order of council, had obtained a grant of the land,- including an
additional quantity in right of preemption, one, whg was a prior fettler, re-
covering the fettlement from th2 grantee on tha.t principle, fhall not recover
with it the preemption land; whereas others think that he, who recovereth
in rizht of priority, ought to be in the condition in which hf: would have
been, and confequently ought to haye the preemption, to which he would
have been intitled, if the pofterior fettier had not obtained the grant. and
this court alfo fuppofeth the rights of the loyal com pany, ur.lder. whom
James Burnfides in the principal cafe clameth, and the territorial limits of
whofe order of council are not more definite than thofe of the other compa-
1y, to be no lefs extenfive, and not lefs to be prefered to the rights of fet-
tlers, than the rights of that other company; on thefe fuppofitions, this
court, in order tc fuch a final decree as at this time is believed to be con-
gruous with the fentiments of the court of appeals, doth dire& (d) that a
furvey be made of the 400 acres of land, for the fettlement by Andrew Cul-
bertfon, which may be laid down as either party fhall defire. to enable the
court to decide between them on the proprie'y or reafonablenefs of the loca-
tion; that the patent of James Burnfides be alfo furveyed and laid down,
to thew how much it includeth of the gco acres; and when this fhall be
adjufted, the court doth adjudge order and decree that James Burnfides do
convey to Andrew Reid the inheritance of fo much of the 4<0 acres as f{hall
be found to lie within the bounds of the faid patent, with warranty againft
himfelf, and all claming under him, and deliver pofieflion thereof, upon
Andrew Reids paying to him, at the rate of thice pounds per hundred acres,
for the quantity fo to be conveyed, that as to thofe 400 acres the bil] of
James Burnfides be difmifled; and, as to the refidue of the land contained
in the patent, that the bill of Andrew Reid be difmiffed; but Andrew Rejd
is neverthelefs to be at liberty to procede to furvey the 600 acres of land for
his preemption, if he can find land to fatisfy the fame, without Interfering
with the faid patent, or any other prior clame.’

From this decree both parties appealed, each from fo much of it as par-
tialy difmifled his bill.

On the 19 day of november, 1794, the court of appeals pronounced their
opinion and decree in thefe terms:

¢ The court, having maturely confidered the tranfcript of the record and
the arguments of the counfil, is of opinion, that the faid decree s erroneous
in this, that, after fetting afide Burnfides patent, for fraud, fo far as jt
comprehended the lands adjudged by the general court, in 1784, to Samuel
Culbertfon for his fettlement right, it makes the preemption clame of the
faid Culbertfon, founded on the faid judgement, yield to the patent of the

faid

(d) Conformably with the decree entered by order

_ of the court of appeals in
the cafe between Maze and Hamiltons.



OF CHANCERY. 53

faid Burnfides, which was not obtained till 1786; which patent appears to
have been chtained upon a furvey made in 1786; and herein this cafe dif-
fers from the cafe of Maze againft Hamilton, becaufe that furvey was made
under the gieenbrier company in 1775 therefore it is decreed and ordered,
that the faid decree be reverfed (¢) and annulled, and that the faid James
pay to the ippelices, 1n the firft fuit, and to the appellant, in the fecond,
their cofts by them in this behalf expended.  and this court, proceding to
make {uch decree as the faid high court of chancery thould have pronounced,
it is further decreed and ordered that a furvey be made of 400 acres of land,
for Culbertfons fcttlement, and 6oo acres adjoining, which may be laid
down as either party may require, to enable the court of chancery to deter -
mine as to the reafonablenefs of the location; that the patent to James Burn-
fides be alfo furveyed and laid down, to thew how much it includeth of the
1000 acres, and, when this hall be adjufted, that the faid James Burnfides
be decreed to convey to the faid Andrew Reid the inheritance of fo much of
the 1000 acres as (hall be found to lie within the bounds of the faid patent,
with warranty againft himfelf and all claming under him, and deliver pof-
feiffion, upon his paying to the faid Burnfides, at the rate of three pounds
per hundred acres, for the quantity {fo to be conveyed; that as to thofe
thoufand acres the bill of the faid Burnfides be difmiffed; 2nd, as to the re-
fidue of the lands contained within his patent, that the bill of the faid Reid
be difmiffed, and that the faid Burnfides pay to the other parties their cofts
in each fuit in the high court of chancery.’

R EM A R K S,

The decree is admitted to be erroneous, by him who delivered it, and
who declared, at the time, that it did not accord with his own opinion, but
that it was congruous, as he believed, with the fentiments of the court of
appeals. he was miftaken. but, perhaps, to avoid fuch a miftake will
not feem eafy to one who perufeth the reverfing decree, and endeavoureth to
conne¢t the conclulion, begining at the word, therefore, with the premif-
fes. (7)

The reverfed decree is faid to make the preemption clame of Culbertfon
yield to the patent of Burnfides, obtained not betore 1786; but that decree
is denied to contain fuch terms, or terms of {uch meaning.

This cafe 1s faid to differ from the cafe of Maze and Hamiltons, becaufe
that {urvey was made under the greenbrier company in 1775.

Let us mquire whether this difference exifts.

In 1775, Samuel Lewis, an agent of the greenbrier company, furveyed
1100 acres of land, including a place on which James Maze had fettied
more than ten ycars before; whence the place derived the appellation Mazes
cabbin.

In the certificate of furvey a blank was left for the name of him who
thould purchafe from ti.: coapany. both Hamilton and Maze had treated
with the agent for a purchafe. but, cofore any bargain with either, both
of them exhibited their clames before the court of commiffioners, who fuf-

tained that of Hamilton  this judgement, upon a caveat and petition by
Maze,

¢) This naughty decree, as to the 400 acres of land, 1s repeated almoft li-
teraly, althe it is_jaid to be reverfed intirely, by the correcting decree. another
example of a decr.e Jaid to be reverfed, that is, intirely reversed, and yet agree-
ing in moft parts of i with its correélor, occurreth in the cafe between Rofs,
plaintzff, and Pleajants and others, defendents.

An example of this kind of argumentation may be feen in the cafes be-
tween Hill and Braxton, plaintiffs, and Gregory, defendent, ante 13.
O
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IvTaze, Was reviewed and reverfed by the general court, who awarded to
him the fettlement and preemption.

Harilton, thus defeated, and being .ucmed by the general court an appeal
from their fentence, and bemg alfo c}enlcgl a writ of error, for which he ap-
plied to the court of appeals, renewing “‘i tirif:a.ty V}V]“hblthﬁ a(ﬁ{lt} concludes
a bargain, precures his name to be inferte _In the blank left for it in the
certihcate of furvey, and, bnnging tha§ certificate to the' land ofhc.c, ob -
tains a grant; tne regifter not knowing the land,t to which Mazes title hed
been afierted by the general court, to be xpcluésu n the grant. |

f,1aze brought a b:l} in equity to be relf,rav"c-\:i aga;{ifc the grant; and, by
the decree of this court, was rcm:”mtc"i. S condition In VVh.ICh he would
have been, if idamilton hLad not practiied fnc {fraud, for which decree the
veafons were ftated at large. it was roverfed by thc court of z‘xppeals, de-
claring it in gizleral teries to be errcneous, and direCting anotyner decree to
be entered, wherchy Maze was allowed to rctain fo chh of the fettlement
as Lieth on one iice of « line, (g faid to have been nace by agreement be-
tween iove and cae Tacket, to run from Wachubs fpring; ard Hamilton
was allowed to retain all the reft of the land; and confequently the pre-
cmg‘fﬁfj‘c’cver principles may have governed the court of appeals, in the for-
mation of their decree, in the cafe botween Haze and Hamiltons,  this ap-

careth certain, namely, that, accerding to their opinion, the preemption
was attached to the right by furvey, ”DJ not to the right by fettlem.ent:
and, if fo, the cafe of Reid and lurniices, differs not, as is conceived,
from e cafe of Maze and Hamilton, as the court of appeals {.y it doth
in that particular. . .

Fer although the grant to Jamecs Burnfides was obtained upon the certi-
ficate of a furvey periormed in 1736, yet the identical plot of ground in
controverfy, Culbertfons bettom, included 1n that furvey and grant, had

e=n furveyed in maich, 1773, for % homes Farley, who had purchaled
from the loyal company, and rransfeicd tis right to __lan‘}es Burnhces: '

If then to the right by furvey, in 1575, w.s attached the preemption, 1a
the cafe between Maze and Hanutions, to the nght by furvey, m 1775,
was attached the precinption, in this cale; i therefore the cofis do nat
duyr.

Bet from a real difference between the cafes, he, who knew the grounds
of decifion in one of them, p<rhaps mi:ht huve expucied adecifion in favour
of James Burnfides in the other  "fhic dificrence 1s this:  the Hamiltons
hed not the greenbrier companys right to the furvey, which included Mazes
cabbin, until after his right to 1t had becn afferted by the {fentence of the gene-
ral court. But Thomas Farley, from whom James Burntides derives his
clame, had the loyal ccmpanys right to the {ur<cy iticlf of Cuibertons bot-
tom, long before the right of Culbertion, reprefented by Reid, was afferted
by the fentence of the general court.

New the court of appeals, when they decided the cafc betiween Maze and
Hamiltons, declared their opinion unanimouily to be, thar jottlement gave no

1ght to lands, in law or equity, before the afl of 1779, and was then to ope-
rate upon mere wafle land, nst to defeat any clame of a citizen to londs under fur-
veys by order of council, although the féttlements woore bofore the furveys—and
when they decided the cafe between Williams and Tomlinfon, plaintiffs,
and Jones, defendent, declared their opinion, withcut difiention, to be, and

accordingly

(g) From reports of the furveyor, direfied to perform the decree of the courf
of chancery entered in obedience to the decrce of the court of appeals, whether
this line will ever be found feems doubifull; and the refearches for difcovermg
the [prings either peremnial or temporary, [feem to bave Feon bitherto not more

Succefifull.
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accordingly rcfolved, that a furvey; by authority of even a miitary warrant
locatzd upon land, then in actual pofleflion of fettlers, thould prevale over
their right, and fanéhfy their expuliion.

Why then was the right of James Burnfides under a fervey, which the
loyal companys order of council authorized, defeated by Culbertions iittie-
ment right?  for that Culbertfon derived any right from that company, Ly
purchaﬁ: or agreeraent, 1s not proved or even fuggefted.

That the decres now diretted is the decree which, one part of it excepted,
the high court of chancery ought to have proncunced, is admitted, for rea-
fons ftated in the decree of that court in the cafe bztween Moaze and Hamil-
tons, and herein aft:r mentioned  the exceptionable part is that whercoy
the taree pounds per hundred acres, which was the money demanded by the
loyal company iliegaly, s is believed, from prior fettlers were decrecd to be
p.d.

The high court of chancery would have pronounced the decree here ap-
proved, becaufe the judgement of the general court, in fuch a cafe as this, wue,
by ftatute, declared to be defimtive; f{o that no appeal from it thouid be al-
Iowed. if neveriheleis the court of appeals felt themfelves at liberty to ex-
amine the merits of fuch a cafe; and to aslter the judgement in it, as they
certainly did in the cafe between NMaze and Hamiltons, this queftion miglit
have occured which, perhaps, deferved attenticn, whether a judgement or
decree againft James Burnfides, who confefledly was a purchafer for valuatle

onfiderstion, and who neither knew; nor is fuggefted to have known, any
thing of Culbertfons title, unlefs he be prefumed to have known it, becaule
the place was called by that name, be contiitent with precedents which: can
be FURNISHED in the court of appeals?

BeTweeN :
JOSEPiI WOODSON, plaintiff,
AND

JOEN WOODSON, aefendent.

Y writing, which the parties {igned, the 17th day of april 1782, the
plaintiff agreed to let the defendent have a negro man flave named Ja-
cob, for the confiderition of 13c20 pounds of nett tobacco, to continue in
the fervice of the defendeat, as his own, until that quantityof tobacco (hould
be paid; and the plaintiif alio agreed, if Jacob fhould die, or by any other
accident be rendered anfit for fervice, to {uftain the lofs, and either puta
negro of like valuc in his {tead, or pay the 13000 posunds of tobaceo, when
demanded, and ot to force the defendznt, in the begining or middle of his
crop, to receive iie tobacce, fo as that the plaintiff might recover his negro
again. _

The negro, admitted to be a valuable labourer, was putinto the pofieffion
of the defendent. ,

Early in the year 1786, Richard James contralled with the plintiff to
surchale the negro Jacob for 15000 pounds of tobacco, and to pay 13000
thereof to the defendent in march, when the negro thould be delivered to the

urchafer, and the refidue to the plaintiff at a fature day.

About a fortnight before the time appointed for the firlt payment, james
communicated the contra to the defendent, acquainting him, tha the to-
bacco would be ready accordingly, but was informed by him, that he would
not deliver the negro, before the then prefent crop fhould be finithed, fhew-
ing the written agreement to juftify the detention till that time.

The 20th day of january, 1787, the parties fubmitted the controverfy
between them, without explaning, in the fubmiffion, what was the contro-
verfy, to the arbitrament-of three men, who figned a writing, whica they

named
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named an award, and which is in thefe words: we, being chfen by Fobn
Woodfon and fofeph Woodfon, to arbitrate .czmz’ determine a matter in dﬁ{ule
between them, relative 1o the loan of a quantity of tobacco by Jobn to Fofeps,
do make our award and determination, as ji//o'{vs : that is to Jay, that oby
fhall have peaceable poffeffron of Faceb, um‘z/_ Foleph fhall rea’eemd/ﬂm 51‘;Pﬂ}’mem‘
of 13000 piunds of tobaccos and when ofeph /736{// g)ﬂ}' or if’” e 10 Jobn that
quantity of tobacco, then Fobn /bq// deliver to -7%1’ IJ/E n.eo ro Facob if lving,
or, if ot then Fofeph /kzg// put in Fobns pq/cj/zmg' anat JEZ negro, of e”gua/ Va-
L, until the abrve quantity of tzé.zzccto' Jhall be paid to Jobn, agreeable to con.
confidered by us, 1 toe arbitraliion. ) ) .
z‘rag]’jan lﬁ v, 1 7)%,38, the plaintiff brought a bill in equity againft the defen-
dent before the county court of Goochland, complaining, that the defen
dent, by not confenting to furrender Jacob to the man who would have
urchated him of the plaintiff, and paid thc' tobacco due to the defendent,
in march, had broken the agreecment; requiring an account of t.hc pro_ﬁts
of Jacob; and praying, that the furplus of thofe profits, after dxfcl.xargmg
the annual intereft of the 13000 pounds of tobacco, to fecure which the
flave was pledged, might be applied tow_'ards -dlmlmﬂnng the principal
debt; or that the plaintiff might be otherwife relieved.

The defendent, by his anfwer, infifted, he was not accountable for the
profits of Jacob, by the terms of the agreement; denied, that he had any
tobacco offered him, when Richard James applied for the delivery of Jacob,
declaring, that be never thoug bt bimfelf fecure to delrver bim, without firft re-
ceiving the tobacco, not being bound by the contrall ta do fo; and clamed the
benefit of the award. .

The county court difmifled the bill, awarding cofts, againft the plaintiff;
from which difmiflion he appealed.

By the court, the 31 day of october, 179:

The award ought not to obftruc the plaintiff in his application for any
redrefs, to which, if no award had been made, he might have been intitled;
becaufe the terms of the award are indecifive, obliging the parties to per-
form nothing more than what the agreement obliged them to perform; and
it ought not, even for preventing its perdition, to be extended, by impli-
cation, fo as to determine, that, by the agreement, the defendent fhould
retain all the profits of Jacob, in fatisfaction for the intereft of the tobacco
due to him; for fuch determination, if what followeth be right, would have
been unjuft, infomuch, ws magis pereat quam walar: and the award, fo
expounded, would approve the detendents iterpretation of the agreement,
an agreement, which, if that be the true interpretation, pourtrays ufurious
oppreflion.

The award then being negle@ed, the queftion is, whether a creditor, with
whom a pawn, yielding proftt, is depofited, ought to account, not having
undertaken by fpecial pa& to account, for fuch profit? reafon feems to dic-
tate, and the precedents recolletted, fo far as they are applicable to the quef-
tion, feem to affirm, that the creditor is accountable. a creditor, taking

offeffion of land mortgaged to him for payment of his debt, is accountable,
altho he do not, by covenant in the mortgage, or by other contract written
or verbal, oblige himfelf to account, for the profits of the land. in theeye
of reafon and equity the debtors ownerthip of the land continues, until his
right to redeem is fuperannuated. the fecurity of a debt, not the fale of
land, is in contemplation of the parties; the value of the land is not com-
pared with the debt, for the purpofe of immediately paying the one by
transferring the other, although the creditor will, at all times when he can,
tske a mortgage of what is fufficient, that he may be fafe, if he fhould be
compelled, finaly, to refort to it; the debt is not difcharged, but, on the
contrary, the mortgage ufualy contains a covenant for payment of it, and
fo.netimes a feparate obligation for the payment is granted; and that one

thould
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thould be intitled to his debt, and own the land, and the other be chargea-
ble with the debt, and deprived of the land, at the fame time, is inconfif-
tent. the creditor then, entering into the lind mortgaged, poflefleth the
property of the debtor, and, .mmg the profits, likewile receiveth his pro-
perty: for the owner of the land is owner of the profits, which it produc

eth, alfo. now, when one by right pofedeth a thing which is the pro-
perty of another, the poﬂlulon is ficuci iary—is for the benefit of the owner.
hence 2 creditor, in poidciion of the land mortgaged, to which he hath a
legal title, is called a truft:e for the debtor, who hath an equitabls title.
from the nature ¢f his function therefore, without any patt, refults the cre-
ditors oohcmtmn to corcint for the profits of the land, no lefs than to re-
ftore the land, wivih prodicod the proﬁts.

If this do‘trm@ he £ »L,nd, 1 the cafe of land mortgaged a creditor [cemns
charged with a {imailar obligition to account for the profits of a flave, pledg-
ed for pavment of a debt.

No englith adjudizetion, inany cift, except that of land, refembling the
prmcxpal caf®, 12 rzoonected,

By tire rowan civil law, to which recurrence is frequent in queﬂlons arif-

ing on pxgneratmo 15 centradts, the creditor was accountable tor the profits
of a pledge, witiicur any diftintion betiveen land and other things.

Cod. lib. 4. t.c 24.§ 1. Ex P’OIZ’U’ perc pti frucius imputantur in de-
bitumy qui, Ji fuiicint ad bt d siin,  foluitur aclia, et redditur pionus;
Ji debituin excedunt, jui fapererune, reciuniur; videlicet, uita aclione pignes
yatitoa,

Ibid. § 2. Quud ex oporis ancitlac, wel ex poufonibius Jomus, quam pignort
detinert dices, [)L/ o £ i40 t/i debiti gmm‘émum solovahit.

Ibid. § 3. Crm’har, qgut ])mev/ wir piiors nexumn Getinuidy,  frudtus, quos
[)ercepz[ wel porcipire devnddt, o0 vasionen exsnerandl debiti co. nputare, e e
habet: et fi acruin deteriorom cor/m‘mz‘ eo quojue nowne piorcratilio aclisne
obliga’ur.

his differs not from the decifions of the englith courts of equity, in cafes
of land mortgaged, unlefls it be that, by the former the creditor is account-
able, not oaly for prosts quss prreej vit, but for profits guos pereipere deluit,
whereas, by the latter, he is not accounmb;c for prolits which he mlght have
made.

Indeed the deferdent muit admit him&lf to be accountable for fomething;
notwvithitaniiny he m h’:, by his wfr.'cx, that he was not: for he hath not
infereed in the d resment an citicle for payment of intereft, and being bound
to reftore the pled.e, on 1LCCL ing the pumlpal debt, hath no fatistac¢tion for
it, otherwile t‘.1 n by the pr( “tz. now, 1i he be accountable for any profits,
he ought to be account. ble {ur the whole profits.

The decree oft ¢ county Comt ditmifling the pluntlfﬂ bill, 1s erroncous:
reverfe it, and let an zccount be ftated of the profits of the {fave ,Lcoi A
be applied towards c¢ifcharging, ﬁrft, the intereft of the debt, znc then the
principal, if there be a furplus.

Note, the court did not confider another queftion, which feemed iatended
to be propounied by the bill, arifing thus; by the agreement, the olaintiff
was reftrained from oifering to p.y the debt in the b“gxmno or middle of
a crop: ]amcs would havb p:id the debt for the plamtlff in march: that
month, by the a¢t of 1785, cap. 63. {ett. 43. feemed to the pluintiffs coun-
fil to be the time to i»e accountzd the beginning of a crop. now, wheth=r
was the defendent bound to receive the tobacco, w }uch if he had not declared
his refolution not to recesve it, would have been oitired n miarch? and by
his declaraticn, that he would not deliver up the negro before the end of the
year, preventing the offer, and fo defeating the contra& between the plaintiff
and ]”vnes, ought he to make amends to the plaintiff for lofs cccalioned
thereby? the court did not confider this queftion, becaufe the decree, as it is,
was thought to do compleat juftice betiveen the parties.

BrrwrexN
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BETWEEN ‘ . . _
LAMBERT CADWALLADER and Philemon Dickenfon, executors of
John Cadwallader, and Edward Loyd, adminiftrator of Edward Loyq,
with his teftament annexed, plamntijfs,
AND
ELIZABETH MASON, Abraham Barnes Thomfon Mafon, Johy
Thomfon Mafon, and Bailey Watkington, defendents.

T TPON the principal queftion in this caufe, the court, on the § day of
march, 1793, delivered the following

O P I NI O N:

That a mortgager, or bis devife=, +vho will not redeme the eftate pledg-
e’, but retaimng the poflcficn ts%eth the profits thereof, after the time
limited for perfor:nonce of rhe condition, ought to account for fuch after-
taken profits; becanir, curirs thi« period, he is an unrighteous poflefior,
neither having the lezal ritic, nor afferting his equitable title, probably
confciocus that the ef*ute -« of lefs valve than the debt with which it had
been incumbered, and yot diminithing that value, by witholding the pof-
feffion fo long as the laws dcloy preventeth the wrelting it from him, and
by enjoying the fruits in the mean time  and to this opinion the court ad-
hereth, notwithftanding the obtjection, that a mortgager, or his devifee,
doth not appear to have been made fo accountabic in any inftance; but, on
the contrary, demands of fuch accourts again{t a mortgager have been ju-
dicialy rejected, in fome inftances: for the inference, againft the exiftence
of a right, drawn from defect of precedents in atfirmance of theright, is not
allowed alone to be decifive, in any calc; and, cppofed to the principle be-
fore explaned, if that be tiue and well applied, is affirmed to be not deci-
five, in this cafe; and the reafon affigned for the rejection, to which the
lazer part of the objection alludeth, nwmely, that the mortgagee ought to take
the legal romedics (o gt into the poffeffion, {feemeth not pertinent to the quef-
tion, nor congruous with the praecepts of juftice: tor this court cannot
difcern how, from the mortgzgees obligation to refort to legal remedies for
recovering poiizilion of land, to which nis right 1s undeniable, is deducible
this confequence, that he muft be deprived of profits taken before the reme-
dies, dilatory in themfelves, and often made more io through induftrious
procraftination by the other party, are efficatious—profits which the former
would have taken, and to which his right would have been the fame as his
right to the land which produced them, if the mortgager had not wrong-
fully detained the pofleffion of this; and to a decilion, by any court, which
refults not, by fair deduction, from the principles all-dged to warrant it,
the authority of a precedent, which ought to govern iw like cufes, 1s denied.
nor can this court grant that the mortgager, retaining profits, which, on
the fuppofition that he doth not intend to redeme the citate mortgaged, he
Oughlt xf)ot to have taken, may thus juftly enrich himfelf out of the mortga-
gees lofs.

BETWEEN ‘
ALEXANDER LOVE, plaintiff,
AND
CARTER BRAXTON and Thomas Ham, defendents.

PON one queftion in this caufe, the court, on the 19 day of match,
1792, delivered this ..
O PI NTITO N:
That, if the defendent Thomas Ham had notice of the agreement be-
tween
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tween the other defendent, Carter Braxton, and the plaintiff, of the 28 day
of june, 1783, and the letter of attorney, of the firft day of july thence
next following, given by the former of thofe parties to the later, before the
defendent Thomas Hams purchafe of the London eftate, mentioned in thofe
exhibits, from the other defendent was complete, and before payment of
the purchafe money, the plaintiff, who, by decree of any court in this com-
monwealth, cannot {ubjcct the cftate, becaufe it lieth in Great-britain, to
his demand, ougit to recover {atistattion for the damage which he hath
fuftained, if indeed he hath fuftained damage, by that purchafe; that, by
this intromitlion of the defendent Thomas Ham, if he had fuch notice, the
plaintiff was injured, bein; hindered from enjoyment of a rizht, and from
exercife of a lawful power, derived to him by that agreement and letter of
attorney; that, for redrefs of fuch an injury, he ought not to be compeled
to refort to a court of Great-britain, where, if the opinion that the defendent
Thomas iams intromifflion was injurious be corre&, the remedy is not
more proper than here, and where, in one event, which may indeed not
have happened in this cafe, but which may happen in a firilar cafe, he
might be difappointed of his remedy againft the land, by a fale thereof to
one who had not notice of the pluintiffs clame; but that for fuch an injury
an action at common law to recover fatisfaction in damages is maintainable;
and that the plaintiff may now procede to obtain that fatisfaction in this court,
where the {uit originated properly for difcovering a neceffary fa@ which he
fuggefted his inability to prove: for although the bill was partly for difco-
vering that fa&t by the defendent Thomas Ham, namely, his notice of the
agreement before his purchafe, and although by his anfwer he denied the
notice to have been prior to his purchafe, the bill is fuppoled to be fuftain-
able afterwards, in order that the oppofite party might endeavour to prove
d:ie purchafe to have been fuch an one as ought not to avale him, who plead-
ed 1it.

BETWEEN
The executors of DUNCAN ROS3E, plaintifs,
AND

CARTER NICHOLAS, defendent.

Y written agreement, the plaintiffs had bound themfelves to convey a

varcel of land, when it fhould be furveyed, to the deiendent, and he

had bound himf{tif to give his bonds for payment of the purchafe money to
the fellers at feveral days of payment.

A conveyance of the land, after it had been furveyed, was offered by the
plaintiffs to be made to the defendent, upon his performing what by the
agreement he was bound to perform, which he refufed.

Whereupon the plaintiffs brought a biil for a fpecific execution of the
agreement, adding the ufual prayer for further relief; and the defendent
brought a crofs bill to fet afide the agreement.

The defendents bill was difmified.

And the decree pronounced for the plaintiffs, the gth day of may, 1794,
was, that, upon their executing a conveyance of the land, and delivering it to
the defendent, or, if he will not accept the conveyance lodging it, for his
ufe, with the clerk of this court, he the defendent do pay to the plaintiffs the
purchafe money, the days of payment which ought to have been limited in
the conditions of the bonds, being now paft, with intereit thereon from thofe

days refpeciively. 4

The plaintiffs counfil infifted, that the decree ought moreover to have au-
thorifed a fale of the land, thereby to raife the meney, if it thould not be
paid in a reafonable time, and if the produc of the fale thould not be equal
to the debt, to have authorifed an execution of the decree for the deficiency

againft the body or eftate of the defendent. But By
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By the couft, | . o o

A party injured by breach of an agreement, at his cleCion, may haye
cither of two remedies; he may bring an aé‘upn at common law, and recover
damages for the injury, or he may bring a bill in equity, and compel' the
other party to perform the agreement fpeahca{y. '

An agreement is underﬁopd to be performed fpeaﬁcz‘fly, when the parties
-are put into the ftate in which they would have ‘been, if the agreement had
been punctualy performed. if this be not the trtie”cntemor.l by which
decre-s ifi fuch cafes ought to be examined, l:t the fallacy of it be thewn,

If it be the true ciitetion, We will fup_pofe thq agreement to bave been
punctualy performed, tnat1s, that f‘oon after the fignature of it, one par
had prccured the furvey to .be made and‘had conveyed the land, and the
other party had fealed and delivered his bonds for payment of the purchafe
inoney. in fuch a cale, . . | ’ .

If the plaintiffs had brought a b_}ll praying 2 decree for fale of the lands ig
order by the product of fale to raxif the purchafe money, the que{hoq Wou}d
be, ought the court of equity to decree, or rather hath the eourt of equity
power to decree the falc? . ' L

o authorife the decree forme decifions by the englith court of chancery,
ih cafes faid to be fimilar to this, were produced by counfil for the plain-
tiffs; and others, to the fame purpofe, were faid by him to be extant. but
the fimilitude of thofe produced is not admitted, and, if it were admitted,
and the numbur of them were greater, the example will not be followed by
this court, until the judge thercof fhall be convinced, otherwife than by pre-
cedents only, that he hath power to make fuch adecreein rf}e cafe fuppofed;
and if he hath not the power in the cafe fuppoled; he hath it not, as is be-
lieved, in the principal cafe. o -

The ground for interpofition by the court of equity in decreeing executiont
of agreements feemeth to be this: for injury by breach of an agreement the
court of common law can only award a compenfation in damages, which can-
not be certainly known to be commeniurate exactly to the injury, becaufe
the things comparcd are heterogencous, fo that by no ftandard, common to
both, their ecuality or ciiference can be diicerned.  the action at common
law therefore is not an adacquate remedy. |

But the court of equity can decree performance of the agreement, whick
performunce expunges the injury itfelf.  The bil in cquity therefore is an
adaequate remedy.

The terms adaesuate remedy are relative.  an 2d:equate remedy muft be
accommodated to the wrong which is to be redreffed by it.  the manifeft
analogy between an adaequate remedy ard its corrclative wrong, limits the
progrefs of the former by the extent of the latter. th: remedy, which doth
more than redrefs the wrong, is not adaequate,—f{o far as it goeth beyond
‘the wrong, is not a remedy, unlefs its metaphorical fenfe, in which it 1s
here ufed, vary from its proper fenfe, any more than the remedy in medicine;
whofe virtue and efficacy are adapted peculiarly to tome certain difeafe; and
are adaequate to it, can be called a remedy for a different difeafe.

Now what is the wrong of which the plaintiffs complain, and for which
they feek redrefs? the queftion is anfwered in thefe words in their own bill:
¢ but now fo it is that the faid Carter Nicholas hath altogether refufed to
comply with his agreement aforefaid, and will neither attend to have the
boundaries of the land laid off, nor accept a deed for the fame, or pafs or
feal and deliver his bonds for the purchafe money, which is contrary to
equity.’ ,

If the court decree the land to be fold for payment of the purchafe money,
it would decree fomething to be done, net which the patties agreed but,
which the parties did not agree fhould be done, and, under pretext of ex-
ercifing a power to adminifter a remedy for redrefs of a wrong in non per-

| formance
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formance of an agreement, would extend that agreement to a {ubje® mani-
feftly not in contemplation of the parties, creating another wrong for the
fake of adminiftering a remedy to redrefs it.

If indeed the defendent, after the days of payment clapfed, had brought a
bill for execution of the agreement, the court would have allowed the pre-
fent plaintiffs to retain the legal title, oppignerated in equity for the pur-
chafe money, until it fhould be paid or fecured. where the party, againft
whom a bill for execution of an agreement is brought, fhews that a ftri¢t
execution would be inequitable, and prays that a decree may not he made
but upon fuch terms as are equitable, the court, which is not bound to
make any decree if it feem not equitable, may impofe thofe terms upon the
plaintiff, or, if he will not fubmit to them, may difmifs his bill, leaving
him to his remedy by action at common law ; but where the party bringing
a bill for execution of an agreement, alledging that the execution will not
fufficiently relieve him, prays a decree for fomething more which the agree-
ment doth not comprehend, the court of equity cannot, as is conceived,
Juftify fuch an amplification of the plaintiffs remedy. the court can only
decree an execution in both cafes  the difference between them is that in
one the court witholds the remedy, which it hath power to grant, but is
not obliged to grant, until the defendent will confent to do fomething which
will mhake the decree an equitabie adjuftment; in the other it doth not with-
hold the remedy.

The plaintiits counfil objected, that the decree referves liberty to the de-
fendent, at any time indefinitely, to demand a conveyance, upon payment
of the confideration money and intereft, which is unreafonable. but the
plaintiffs might have prevented it, by confenting to a reftifiion of the agree-
ment, according to the prayer of the defendent’s bill, inftead of prefling for
a difniffion of the bill,—may prevent it now, by confentin¢; to this addizion
to the decree, © that the defendent be barred of his title to the land, and re-
ftore the poiltiion thereof to the plaintiffs, unlefs he pay to them the debt
intereft and coits betorz a time to be lunitad,” the confequence of which
would be a difcharge of the debt. if the plaintiFs will not confent to this,
the decree muft remain.

If the defendent had brought a bill for execution of the agreement, atd
the caufe had come on to be heard, before the duy of payment had el ipfed,
perhaps the court would have decreed the convey . nce upon his fealing ard
delivering his bonds for payment of the purchafe money, unlefs his credit
appeared to be more dubious than it wus at the time of the agreement; be-
caufe this court cannot difcover that it hath power to alter agreements by
fupplying defelts in the fecurities thereby ftipulated by the parties themfelves.
if the court would not have decreed the conveyance upon thofe terms, the
confequence is not that the decree muft have f{ubjected the land to fale for
payment of the purchafe money. the court either might have refufed to
make any decree, {0 that the paity muft have reforted to his remedy at com -
mon law, or might have decreed the conveyance upon the terms of paying
or fecuring the purchafe money, whereby the debt would be fo far a lien
upon the land, that before one was paid, or fecured, the title to the other
would not be conveyed. but this would have been a different decree from
that now defired, for fubjecting the land to fale for payment of the purchafe
money, or fo much as will be thereby raifed, charging the purchafer with
a deficiency.—a decree which not only is not juftifiable by the agreement
but, which, in one event feeming not improbable, would give the fellers a
double fatisfaltion for the fame thing; for if the land be fold, and the fale
produce not the whole purchafe money, for example not more than half,
which the defendent fuppofeth equal to the full value of it, the plaintiffs,
for the fame land, befides that produ@, will recover from the defendent, if

he
Q
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he be able to pay it, the other half of the purchafe money—a decree afked,
without grace, as is conceived, trom a court, of wbofe attributes one is 3
power and difpofition to alleviate, inftead of aggravating, the burdens which
legal rigor fometimes impofes.

BETWEEN o
WILLIAM COLE, p/az'ntﬁ,
AND

MARY SLOMAN SCOTT, executrix, and Francis Scott, James Scotts
and Frederick Scott, fons, of Thomas Scott, defendents.

N this caufe, which was a bill for fpecific execution of an agreement to

_ purchafe land, and which was heard the 15 day of may, 1794, the
court, for reafons fimilar to thofe explained in the cafe between Rofe and
Nicholas, refufed to fubjec the land to fale for payment of the purchafe
money.

BeTwern
CHRI{STOPHER ROANE, Frederick Woodfon, William Armiftead,
Thomas Quarles, John Fleet, Dudley Digges, Nathaniel Littleton Sa-
vage, William Graves, Samuel Tinfley and Thomas Carter, officers of
tic ftate line, appellants,
AND
JAMES INNES, attorney general, and Jaquelin Ambler, treafurer, defen-
dcizs, and John Pendleton, auditor for public accounts, appcllee.

THE plaintiffs, who were officers in one of the legions, raifed for defence
of the commonwealth, by an a& pafled in the {pring feffion of 1781,
continued in fervice, from the time of entering into it, until february, 1783,
when they were difcharged by the governor, after which time they were not
required again to enter into fervice.

They, fuppofing that officers cf the comnionwealth’s battalions who were
fapernumerary by reduétion of their battalions before the end of the war, if
they were not required to enter into fervice again, were intitled to half pay,
during life, by the words of the a& of general affembly, paffed in the may
feffion of 1779, concerning officers, {oldiers, f{ailors and marines, (2 and
alfo fuppofing themfelves, by the act of 1790, giving compenfation of half
p:y to certain officers of ,the ftate line intitled to the fame compenfation as
the law allowed to officers ¢f the battalions, exhibited their clames for half
pay, or, in lieu of it, the commutation of five years full pay, to the auditor
for public accounts, who difalicwed their clames.

From

(a) ¢ 4l gencral officers of the army being citizens of this commonavealthy
and all feld officers, captains, and jibalterns, commanding, or who fhall come
mand in the battalions of this commonvealth on continental ¢ftablifbment, or ferv-
ing in the battalions raised for ile imincdiate defenfe of this flate, or for the
defenfe of the united flates:  and all chaplains, phyficians, furgeons, and fur-
geon's mates, appointed to the jaia battalions, or any of them, being citizens of
this commonwealth, and not being in the fervice of Georgia, or of any other
Sate, provided congrefs do not make fome tantamount provifion for them, who
Jkall ferve benesforward, or from the tine of their being commiffioned, until the
cnd of the war; and all fuch officers who bave, or [ball become fupernumerary
on the redultion of any of vhe fard battalions, and flall again enter into the fard
Service if required fo to do, in the fame or any bigher rank, and continue therein
«ntil the end of the war,  fhall be intitled to balf pay during life, to commence
v the determination of their command or fortice. 1779 OC_ 4.
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From his difallowance the plaintiffs appealed feparately, each of them
ftating his cafe in a petition to the judges of the diftri¢t court, holden in
Richmond.

That court referred the cafe to the general court, who certified their opi-
nion in thefe terms,

¢ That under the act of may, 1779, the general officers, field officers, cap-
tains and fubalterns, phylicizns, turgeons, and furgeons mates, then on duty,
or who thould afterwards be placed on duty, in the battalions at that time
raifed, for the continental or ftate fervice, were intitled to half pay, uniefs
they failed to ferve until the end of the war, or being {upernumerary refufed
to enter again into the fervice on a command to that effe@®, or unlefs they
were in the fervice of Georgia, or another ftate, or provided for in this ref-
pect by congrefs; that the refpective laws, under which they have been ap -
pointed, and the act of 1790, intitle all fuch perfons as are defcribed in the
act of 1779, who belonged to the ftate line, and who have been appointed
fince the paffing the a& of 1779, to the like allowance of half pay, provided
they ferved to the end of the war, or being {fupernumerary did not refufe to
enter again into the fervice, on a command to do fo, and that the troops
being difbanded in the month of february, 1783, and the preliminary articles
of peace being figned before that period, the officers ought to be confidered
to have ferved to the end of the war.’

Whereupon the diftrict court adjudged the plaintiffs intitled to the com-
mutation clamed by them, and ordered the auditor to iflue to each petitioner
a certificate accordingly

From which judgement, on the prayer of the attorney general for the
commonwealth, 2n appeal was allowed; and

The court of appeals, on the 2 day of may, 1792, delivered the follow-
ing opinion in the cafe of one of the petitioners:

¢ That under the ac of Affembly, paffed in May, 1779, intituled an a¢t
concerning officers, foldiers, failers, and marines, and all fubfequent acts
made refpecting them, only fuch of the general officers of the ftate army,
being citizens of this commonsvealth, and fuch of the ficld officers, captuins,
and fubalterns, {erving in the battalions raifed for the immediate defenfe of
this ftate, and fuch of the chaplains, phyiicians, f{urgeons, and furgeons
mates as were appointed to the faid battalions, being citizens of this com-
monwealth, and not betng in the {ervice of Georgia, or any other ftute, and
for whom congrefs hath not madc any adaequate provifion, and only {uch of
them as aGtualy ferved thence forward, or from the time of their being com-.
miflioned, uatil the end of the war, unlefs refirained by being prifoners of
war, on parole, or otlerseife, and alfo only fuch of the faid officers who be-
came fupernumerary on the reduction of the faid battalions and again actualy
entered into the faid fervice, in the fame or higher rank, having been re-

uired fo to do, and contin:ed therein until the end of the war, are intitled
to half pay during life, under the faid alts, to commence from the determi-
nation of their command or fervice, when the fame was duly fignified to
them by the governor, or executive of this ftate, and their regiments dif-
banded in perfuance thereof, after the preliminary articles of peace between
America and Great-britain were figned and notified to the executive of this
ftate, which appears by the procedings in council, in evidence in this cafe,
to have been on the 19 day of ap il, 1783, and the army difbanded in per-
fuance thereof on the 22 of the faid month, and it appearing by the petition
of the appellee, that he was a fupernumerary oflicer, and difcharged as fuch
on the g day of february, 1783, before the faid preliminary articles were
notified, and the legion, to which he belonged, difbanded as aforef:id, and
that he did not again enter into the fervice and continue therein until
the end of the war, this court is of opinion, that he is not intitled to half
pay for life, and that the opinion of the general court, and order of the dif-
trict court thereon, are erroneous:’ therefore The
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The order of the diftri&t court was reverfed, and the difallowance by the
auditor affirmed. to which was added this entry: ¢ but this judgement s
not to bar or prejudice any future clame of the appellee, made on fuller
proof to the auditor.’ . -

Several of the parties, whofe clames were decided by the court of appeals
not to be maintainable, neverthelefs, exhibited the fame clames again to the
auditor, fuppofing the entry fubjoined to the judgement of reverfal to have
teferved to them liberty to do fo.

The clames were again difallowed by the auditor. and from that difal.
lowance the clamants appealed to the high court of chancery, profecuting
their appeal by way of original bill againft the attorney general, the treafu-
rer, and the auditor, who were made defendents, and of whom the laft only
anfwered, difclofing however nothing more than what appeareth in the fore«
going ftate of falts. _ |

The caufe came on, before the H. C. C. by confent of parties, to be
heard in otober, 1793.

The court at fir{t haefitated to interpofe in the matter, firlt, becaufe it
feemed proper to be brought before the common law court, and, fecondly,
becaufe the clames, which the court of appeals permitted to be made again
to the auditor, were permitted to be made, on fuller proof; but no proof
was now exhibited more than or different from what was exhibited before
the court of appeals. the firft difficulty was removed by the anfwer of one
defendent, which did not except to the jurifdi¢tion of the court of equity,
and by the confent of the other defendents that the caufe thould be heard on
its merits by that court. the other difficulty was removed by this con-
fideration: . the falls ftated by the clamants in their petitions of appeal to
the diftrict court were all admitted to be true by the attorney general, who
was the proper party to controvert the fe¢ts, if they had not been true, and
whofe admiffion is equivalent to the fulleft proof. fuller proof being there-
fore impoffible, thofe terms in the refervation fubjoined to the reverfing
judgement were {uppofed to have been ufed inadvertently, and the refervation
was underftood in the fame fenfe as if it had not contgined them: and the
court of chancery delivered the following

O P I NI O N:

¢ That by the words in the a& of general alembly of the may feflion,
in the year 1779, ntituled 67 al? concorniig ojicers,  foldiers, Jatlors and
marines, * officers who have or fhall become fupernumerary on the reduion
of battalions and fhall again enter intc the fervice, if requi}ed fo to do, and
continue therein until the end of the war, fhall be intitied to half pay during
life, to commence from the determination of their command or fervice,’ the
officers intended to be provided for were of two claffes; one, thofe who had
continued in the fervice until their battalion was reduced, and their command
determined, and were not required to enter again into the fervice ; and the
other, thofe who, after the reduétion of their battalion, were required to en-
ter, and did enter, again into the fervice, and continued in it until the end
of the war; and that the faid words ought to be interpreted thus: officers
who have or fhall become fupernumerary fhall be intitled to half pay during
hife, to commence from the determination of their command, if they were
not required to enter again into the fervice and refufed to do fo; and officers
who have or fhall become fupernumerary, and fhall again enter into the fer-
vice if required fo to do, fhall be entitled to half pay during life, to com-
mence from the determination of their fervice;’ becaufe, bC;r any other in-
terpretation, the words, ¢ command or,” in the laft member of the fentence
would not only be fuperfluous but have no meaning ; and becaufe the words,
although they may be interpreted in another fenfe, ought to be interpreted

i
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in a {enfe moft beneficial for the ofhicers whom the general affembly were
inviting into their fervice by offers of gratuities the moft liberal in their
power to make. but this court is of opinion that by the latter part of the act
of general aflembly, made in the year 1790, intituled An act grving compon-
Jation of balf pay to certain officers of the jlate line, fuch of the petitioners ¢s
belong to the firit of the two clafles before mentioned are fo diftinguitl:ed
from oiticers of the other clafs that the petitioners are not intitled to hali pay
by that part of the act, although the court can not believe that the gencral
aflfembly intended to deprive them of 1t, being unable to divine any reaton
for the diftin¢tion.  Neverthelefs this court is of opinion th.t by the former
part of the laft mentioned act the othicers, who were ditcharyed by proper
authority, and not required to enter again into fervice, after the 30 duy vi no-
vember, in the year 1782, thatisin february following, arc mtiled to
their half pay no lefs than thofe who were not difcharged before the 22 day
of april, in that year, to whom the compenfation for half pay hath been
allowed; becaufe the former may be faid, with as much p:opriety as the fat-
ter, to have continued in the fervice until the end of the war, fince they
were in the fervice on the faid 30 day of november, when the provifional
articles between the united ftates of America and the king of Great-britain
were'done, by the feventh article whereof it was agreed that there thould be
a peace bet xeen thofe parties, and their refpective citizens and fubje@s, and
that all hoftilities fhould ceafe, and by the ninth article reftitution was agreed
to be made of whatever might be conquered by the arms of either from
the other before the arrival of thofe articles in America: whereas if the end
of the war waus not befote the definitive treaty of peace between the fame par-
ties, which was done the 3 of feptember, 1783, thofe officers who were
difcharged before that day, that is thofe who were difcharged on the 22 day
of april, 1783, had not ferved until the end of the war;’

And decreed the auditor to allow half pay for life, or, in lieu thereof /4)
five years commutation, to fuch of the plaintiffs as thould appear to be inti-
tled thereto according to the foregoing opinion. ’

From which decree the defendents, on their prayer, were allowed an ap-
peal.

In juftification of this opinion, which differcth from that of the court of
appeals, upon the latter are fubmitted thefe

R E M A R K &

This opinion of the court of appsals confifts of thefe propofitions :

1. Ofhicers who continued in the feivice until the end of the war, are in-
titled to half pay during life, to commence from the determination of their
{ervice ~

2. Officers, who were reftrained, by being prifoners of war, or on

arole, or otherwife, from continuing in the fervice until the end of the war,
are intitled to half pay during life, to commence from the dctermination of
their command. this propofition is not explicitly ftated, but is implied in
the opinion.

3. Officers, who became fupernumerary on reduction of their battalions,
and again entered into the fervice, having been required {o to do, and conti-
nued therein until the end of the war, are intitled to half pay during life, to
commence from the determination of their fervice.

4. Such fupernumerary officers as did not enter, although they were not
required to enter, again into the fervice, are not intitled to half pay ;iufing

e,

(b) This alternative was inserted because the court of appeals, as was said,
and seemed admitted, bad allowed it in some cases where the clam:s for balf pay

were sustained,

R
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life. This propofition follows from the word ¢ only’ in that part of the
opinion from which is formed the next preccdl.ng p‘ropoﬁtlon.

¢. Officers, to be intitled to half pay during life, muft have continyed
in the {ervice until the fignature of the provifional articles, here called the
preliminary articles, of peace bﬁween the united ftates of America and the
king of Gredt-britain, was notxﬁec% to the governer of the commonwealth,
and duly fignified by him to the officers. _ .

The firft propofition is admitted by all.' and upon it partly is founded
the decree of the high court of chancery, as 1s there explaned. |

The fecond propofition may be doubted until the ftatute can be thewn,
by which half pay tor life was promifed to thofe officers, who were hindered,
by being prifoners of war, or by being on parole, OR were hindered
OTHERWISE, from continuing in the fervice until the end of the war,
but if the propofition be true, the conclufion from it is thought to be oppo-
fite to the conclufion drawn by the court of appeals. for if an officer hin-
dered from continuing in fervice until the end of the war, by being a prifon-
er, or on parole, OR hindered OTHERWISE, be intitled to half pay
during life, a fupernumerary officer, who not being required to enter again
into the fervice, is hindered from continuing in the fervice until the end of
the war, no lefs effe¢tualy than the officer who is an immured captive, oris
enlarged on parole, feems no lefs intitled.
~ The third propofition is true. but the plaintiffs cannot intitle themfelves
by it; becaufe, if they were properly fupernumerary officers, they did not,
after they became fo, enter again into the fervice.

The fotirth propofition is founded, as is conceived, in a mifconftructioa
of the act of 1779.

Two arguments are ftated in the decree of the court of chancery, to prove
that the act ought o to be expounded as to intitle the fupernumerary officers
who were not required, after reauction cf their battalions, to enter again into

- the fervee, go half pay during life; firft, that, otherwife, the words, ¢ com-
mand or,” "in the a&, would have no meaning, as will be manifeft to ore
who reads the act without thofe words; for he will fee, if they be left out,
it hath exaltly the meaning which the court of appeals have given to it, with
them; whereas the words, ¢ command or,” applied to fupernumerary officers,
not required to enter again into fervice, are fignificant: fecondly, that the
act, if it could be expounded in two fenfes, ought to be expounded in the
fenfe which is moft beneficial to the officers, for the reafon there mentioned.
to which, after premifing that the act of 1779, in its nature, is a compact
between the commonwealth and the officers, the author of that decree, now
adds, thirdly, the parties entering into the compact may reafonably be {up=
pofed to have treated and concluded in fome {uch form as this:

C OMMONWE AL T H.

We agree to allow to you officers, who will ferve us in our army until the
end of the war, half pay, during your lives, to commence from the deter-
mination of your fervice.

O F F1 € E R S.

We are willing to ferve for the ftipend you offer. but you may deprive
us, or fome of us, of it, by difbanding your army; or part of it, before the
end of the war,

COMMONWEALTH.

If we difband our army, or part of it, before the end of the war, we will
allow to you, who thereby become fupernumerary, half pay during your
lives, to commence from the determination of your refpetive commands:

but
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but upon this condition, which no doubt you will think juft, thatyou fhall
enter again, if we require you to enter again, into our fervice, and continue
therein unuil the end of the war, in which laft cafe your halt pay (hall com-
mence from the determination, not of your command but, of your fervice,

O F F 1 CE R S

To all this we agree; and accordingly we enter into your {ervice. whe-
ther the aé&t of 1779 ought not to be expounded, us fuch articles would have
been expounded? 1s referred to the candid and judicious. fourthly, where
one party hindereth another from performing a duty, by which he would
earn a reward, the hindrance is in fraud of the party willing to perform;
from which fraud he who practifeth it ought not to derive benefit, nor ought
the other to lofe that to which he would otherwife have been intitled. and
in this cafe the commonwealth hindered the officer from performing the duty
by which he would have carned a reward. and, fifthly, the words of the
act, ©if, being required again to enter, they again do enter, into the fer-
vice, and continue in it until the end of the war,” feem the denuntiation of
a penalty for breach of a duty. the half pay would be earned by fervice be-
fore the officers became fupernumerary. but, to fecure their future fervice, if
it {hould be requifite, they fhould forfeit the half pay, if they failed after-
wards to perform another duty enjoined. this duty was again entering into
the fervice, if they were required, and continuing in it until the end of the
war. but if they were not required again to enter into thie fervice, no duty
was enjoined to be performed, and confequently by fuilure to perform the
duty no forfeiture was incurred.

Therefore that the plaintiffs, if they had been officers in the battalions,
for whom the act of 1779 provided, upon the fuppofition that they were
fupernumerary otticers, would have been intitled to halr pay, is thought to
be evinced.

But they are believed not to have been comprehended in that a&, nor to
be intitled to the half pay, which it allowed to officers in the battalions;
unlefs it be by the a¢t pafled in 1790, giving the compenfation of half pay
to certain otlicers of the ftate line.

The words of that aét are, ¢ that the fame compenfation of half pay thould
be extended to thofe otficers of the ftate line, who continued in aGtual fer~
vice to the end of the war, as was allowed to the officers of the continental
line; and alfo to thofe who became {upernumerary, and, being afterwards
required, did again cnter into actuzl fervice, and continue therein to the end
of the war.’

The a&, in the latter part of it, includeth fupernumerary officers, who
did again enter into actual fervice, only; and ceniequently deih not include
the plaintiffs, who confes themlielves not to have entcred again into the
fervice.

If then the plaintiffs be intitled to half pay, it muft be by the former part
of this a&, that is, they muft have been, not fupernumerary officers but,
officers who continued in a&ual fervice to the end of the war. fo that whe-
ther this can be praedicated of them? is the queftion. which will lead us
to confider

The fifth propofition of the court of appeals.

The plaintiffs are admitted to have been in actual fervice before and on
the joth day of november, 1782, when the provifional articles were done,
and to have continued in the fervice until february afterwards, when they
were difcharged by order of the execative.

If the war ended when thofe articles were done, the plaintiffs, by the
terms of the act, by the terms of the compact, if the a& of 1779 be in the
nature of a compact, and by the terms of the act of 1790, were intitled to

their
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their half pay, to commence from february, 1783, the determination of
their actual fervice. '

The provifional articles prove the war to have been ended by that act,

The articles indeed were not to be conclufive until the terms of a peace
thould be agreed upon between Great-britain and France. but when thofe
terms were agreed upon, the articles were conclufive. and they were ap
a't of the day on which they were done, not of the day on which the terms
of peace between Great-britain and France were agreed upon. if the terms
of peace between Great-britain and France had not been agreed upon, the
provilional articles would not have been in force from the begining; this
being true, its converfe, if the terms of peace bctwccp Great-britain and
France were agreed upon, the provifional articles were m.fqrcc fr‘om the be-
gining, muft alfo be true. yea, the court of appeals theirfelves in this opi-
nion admit the war to have been ended by thefe articles.  for,

If the war was not ended by the provitional articl s, it was not ended be-
fore the definitive treaty in feptember, 1783; (¢ but the court of appeals
have allowed thofe officers who were in fervice until april, one thoufand
feven hundred and eighty three, to be intitled to half pay, and therefore the
war to have énded before the definitive treaty, and confequently to. have
ended when the provifional articles were done. (4)

If the war was ended by the provifional articles why are not the officers
who continued in the fervice until the fignature of thote articles, including
the plaintiffs, intitled to their half pay? becaufe, fay the court of appeals,
officers, to be intitled to half pay, muft bave continued in the fervice until the
hgnature of the articles was nctifid to the governor, and fignified by bim to the
oftccrs. (¢) did the commonwealth agree with the officers that they thould
not be intitled to half pzy, unlefs they would centinue in -fervice until fuch
notification and fignification? do the fratutes declare {o? when the fta-
tutes had enacted, that officers, wlo continued in {ervice until the end of
the war, thould receive half pay during life, can any court, without affum-
ing the power to change the law, determine, that the oflicers fhall not re-
ceive half pay, although they fhall have ferved until the end of the war,
unlefs they fhall moreover have continued in the fervice until a notification
to the governor, that the war was ended: and this too, notwithftanding the
officers continued in fervice until they were difcharged by the governor, and
were not required to enter into it again? and hath any court power to change
the law? if thefe queftions be anfwered negatively, as probably they will
be, the principsl queftion, nummely, whether officers, who continued in fer-
vice until the provifionul articics were done, and afterwards until they were
difcharged, be intitled to half pay, muft be anfivered aflirmatively.

BETWEEN

(c) No mon will pretend that the proclamation by the governor of Virginta,
sne of ithivtecn confederated flates, could end the war which was profecuted by
the brorfb kg wgainft all thofe flates united; and if the war ended not by the
gevernors proclamation, it muft bave ended by the provifional articles, or the
deftntteve trealy.

() Lhis is not a mere argumentum ad homines, but is conclufive in this
café; the fuprome court, by determining thofe officers to be intitled who did not
continue in the fervice until the definitive treaty, having implicitly decided the
war to bave ended before.

(¢) By this doélrine, the officer, who was unluckily diftharged a few weeks,
or a few minutes, before official notification of the peace to the executive, inftead
of being gratified by enjoyment of thofé deleclable things, the promife of which bad
tempted bim to enter into the Jervice of the commonwealth, and encouraged him to
continue, [0 long as they would permit him to continue, in their fervice, with
the thirft and appetite of Tantalus,

Nec bibit inter aquas, nec poma natantia carpit
Petronius Aré,
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BETWEEN
DAVID COCHRAN, plaintiff,
AND -

JOHN STREET, defendent.

HE defendent, in an action on the cafe again{t the plaintiff for flander,
commenced in Hanover county court, to the declaration in wiich
the plea was not guilty, had recovered 1 50 pounds damages.

The county court granted an injunfion to {tay execution of the judge-
ment until further order, upon a bill filed by the prefent plaintiff, ftating
that the trial of the itlue had been brought con unexpectedly and as he con-
ceived irregularly, and when for that reafon he was not prepared to make a
defenfe, that not only the damages were exceflive, if the words alleged to
be defamatory had not been true, but, that the truth of them would have
been proved, if the plaintiff had not been furprifed by a premarure trial,
and that fome of the jurors, who were difpofed to condemn the plaintiff in
trifling if in any damages, being convinced by the reafoning of their more
experienced, and as they believed at that time more knowing, brethren,
who affirmed that the ivis number were boand by law to acknowledge their
agreement in a verdi¢t, however difcordant with their own fentiments,
which the greater number had approved, concuredin the fentence, of which
the plaintiff complaineth, and to which they would not otherwife have af-
fented. ,

The defendent by anfier denied the trial to have been brought on irregu-
larly; and neither admiting nor denying the allegation relative to the influ-
ence of fome jurors over others, objelted that the examination of them, in
order to prove their own mifconduct, would be a mifchevious praQice.

No irregnlarity in bringing on the trial of the iffue was made to appear.

Several witnefles were examined to prove, on onz fide, the truth, and,
on the other, the falfehood, of the words alleged to be detamatory.

As to the influence of fome jurors over others, one juror depofed, that,
from ths evidence, he was of opinion no damages ought to have been found
againft the plaintiff, but being unacquainted with the law concerning juries,
he was impoied upon by {fome of his brethren, who told him that all the
jurors muft acknowledge their agreement in any verdi¢t, in which a mejo-
rity were agreed; and under this impoiition he did acknowledge his agree-
ment in the verdi€t then found; whereas had he known that his own con-
{cience ought to be futisfied in the propriety of the verdict, he would not
have confented to a verdit for any damages againft the plaintiff.

Another juror depofed to the fame purpofe with refpect to himfelf, and
indeed in the fume words, adding, that he defired the foreman, whilft he
was writing the verdi¢t, to confider him the deponent as diffenting from
1t. »
A third jurer depofed to the fame purpofe as the firft, adding that he de
fired the foreman to write that the majority but not the whole were for a
verdié in favour of the plaintiff.

And a fourth juror alfo depofed to the fame purpofe as the firft.

Not one of them, when the verdict was returned, and the ufual queftion
¢ have you agreed in a verdict?’ was propounded, fignified his diffent.

Four other jurors, who were examined, acknowledging the diverfity of
opinions among them, at firft, infomuch that fome would have found
goo pounds damages, others lefs damages, and others no damages at all,
do not admit or believe any means to have been practifed by any of the jury
for the purpofe of mifleading others, and ftate their own opinions refpetively
to be, that, after fome time, the majority appearing inclined to find 150
pounds, all of them agreed to the verdict returned for thofe damages.

The

S
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Trom this decree the defendent appealed to the high court of chancery,
who, the 28 day of october, 1791, delivered this

T nty court decreed another trial of the 1ffue, between the part;
e county parties,

O P I N I O N:

“That, if the damages, found on trial of. the iflue in the ation at com-
mion law, had been exceflive, the application to obtain redrefs, for that
caufe, to the court of equity, in the firft inﬁanf:c, was improper, unlefs,
for fome reafon not appurent in this cafe, a motion to the court before which
that trial was, to award another trial, either could not have been made, or
i made muft have been unfuccefsfull; /2 /)and that no other good caufe for
awarding the new trial in this cafe, appeareth, the furprife upon the appel.
lee (plaintiff) not being proven; the truth pf the .ﬂanc.lerous words fpo'ken
by him of the other party being a proper fubject Qf inquiry, upon a motion,
which cught to have been made inftead of a blll in equity, for. awarding a
new trial; and that fome of the jurors thould at length join in a verdi&t
which they do not approve, prevailed upon by their fellows to do fo, being
in moft cafes unavoidable, and perhaps generaly thofe verdits being the
moft juft, which are the refult of difcuffion introduced b.y diveriity of fenti-
ments profefied by different jurors on their firft confultations:

And, reverfing the decree of the county court, difmifled the bill,

This decree was reverfed the 16 day of may, 17g2, by the court of ap-
peals, whofe opiriion was, that the fact, ¢ that the verdi& in the fuit at
common law between the partics was founded in miftake of fome of the ju-
rors,” being well eftablithed by the depofitions was a good grouand fora court
of equity to decree another trial in the {aid fuit’

This laft decree is acknowledged to be right if we may attend to four ju-
rors, of whom, although threc of them were more than 30 and the other
26 years of age, neither had before ferved in that ofhice, and who having
declared their difapprobation of the fentence in which they feemed to concur
to have been fo invincible that they would not have concured in it, if they
had not been mifled by fome of their brethren into a belief that in queftions
refered to juries the opinion of 2 majority was dectiive. but to permit part
of a jury to retra& a verdi¢t recognized in folemn form is thought by fome
a dangerous precedent.

BETwWERN )
JOHN HOOMES, plazntiff;
AND

JACOB KUHN, defendent.

HE bill in this caufe, brought for another trial of the iffue in an ac-

tion of ailault and battery, was difmiffed, the 28 day of otober,

1791, the opinion of the court being, that, a motion for the new trial hav-

ing been rejected by the judge before whom the verdict was found; and no

matters now appearing to this court, which, if they had been known to
that

() In fome cafes, where the damages were faid to be exceffive, two or three
Judges, who beard the evidence, would bave approved motions for new trials;
but the others would give no opinion, becaufe they were not prefent at the firft
trials: o that there were no courts who would bear the motions. in other ca-
Jfes, where verdicls have feemed exceptionable for warious reafons, prejudices
againft one of the parties bave been Jo prevalent that from their influence even
Juftices of the peace bavve not been free. motions for mew trials to courts com-
pofed of Juch judges muft be vain.  in cafes like thefe interpofition of the conrt of
eqiity may be jufijed.
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that judge, ought to have wrought a change in his fentiments, in fuch a
cafe the mtupohtxon of this court would be improper,

This decree of dilmiflion, from which the plaintit appenled, wasaffirm-
ed, the 20 day of october, 1792.

BETwWrEN
THOMAS COBS; p/m,rz/g‘,
AND

JOUN MOSBY, dfendent.

N this caufe, heard the 28 day of o&tober, 1791, the bxll brouzht for
relief ae;amf‘c a verdict, was difmiffed, a motion to the court, before
which the i{fue was tried, to award a new trial, for the caufcs now fufrgeﬂ—
ed, havmg been rejected, and no other caufe for the interpofition of a court
of equity appearing upon the proofs.

BETWEEN
DAVID ROSS, plamntif,
AND

BENJAMIN PINES, defendent.,

N an altion on the cafe by the defendent againtt the plaintiff for ﬂandcrmg

the title of the former to certain {laves by him expofed to public fale,

upon trial of the general iflue, the jury found a verdic for him, affefling his
damages to 5oo pounds,

The plaintiff brought a bill, to be relieved againft the verdict, prayingan
injunétion, which was granted until further order, and afterwards, when
the anf{wer was filed, diffolved upon a motion.

At the hearing, in May, 1788, the court ordered another trial of the
iffue; the plaintift paying all the cofts at law, and entering into bond, with
furety; in the penalty of five hundred pounds, on condition to be void, if
he thould perform the future order of the court. at the fame time the court

ave leave to the defendent to amend his declaration as to the number of ﬂaves
the title of which was fippofed to have been flandered.

On the fecond trial, which was before the diftrict court holden at King
and queen courthoufe, the evidence was to this purpofe: Edward Graves
depoted that Rofs treated with Pynes, at his own houfe, for the purchafe
of his flaves. they agreed upon the price; but the one oheung to pay it
by bills of exc ban'>e, acd the other declaring that he muft have money,
which alone his cred:fors, for payment of whofe demands he was obliged to
fell his flaves, would accept they parted, and Rofs faid he would meet
Pynes at the place and time appomtcd for the file, with the money. the
witnefs underftood it to be a bar gain. :

Bcnjamm Temple depofed that he was empowered by Rofs to purchafe
the flaves of Pynes, taken in execution, which Rofs faid he had been attempt..
ing to purcbafe, adding that he had heard there was {fome defe in the title;
but the witnefs might dlﬁecard it, and not.v ithftanding purchafe at the ftipu-
lated prices. The witnefs, in his way to the place of fale, faw a letter,
thewn to him by John Davis, from Rofs; which related to his agency in
the purchafe of {laves generaly, and fignified a defire that the fame thould
be continued. the fale was begun, and fome of the flaves were fpld to one
Markham. foon afterwards a report, that the title of the flaves, was not
good, produced altercation between Markham and Pynes, the former refufin
1o take the flaves bought by him, without bond and {zcurity, which the
other was not able to give, for warranting the title. The fale by aution,
before a fecond lot was bought, ceafed, and the byftanders difperied.
John Davis, to whom the report was traced, being required to thew his

authority
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authoriiy for it, produced the letter, dated the 7 day of december, 1767,
the words of which are herein after inferted, and which was publicly read,
the Nuves were fold next day privately for much lefs money than would have
been produced by the fale of them publicly, as the witnefs, forming his cal-
culation by the fale to Markham, believed. (a) .

The part of the letter, mentioned by Benjamin Temple, which relates
to the fubject is in thefe words: . . .

1 expeti mr Temple, the, Jperiff of King and queen will be over with 11 ne-
groes belsnging ¢ Benicinin Pynes of that county. be proposed to sell them at
‘the Ridge on tucsday. 1 faw them wher down the countrv, and oﬁer;z/ bim 770
pounds for the while. szcre were four fellows, 110 « iy and frve boys and

girls. i bave wrote a line to Te;}zp{e, z‘{éat 2 will stiif §ive ﬁyne; the same. if
Lo comes over you may try to bargain with bm, and grve bim an order on me at
Williamshurg tor the money. i vnagine Pynes will send the same negroes
that i saw, viz. Tom; and bis wife and daughter, Adam, bis wife, and four
children; and two other fellows, Sauny and bhowever onc of them bas a
sorz on his chin, and the other is a little old and a cooper. if you think the ne-
g'roe; ok well, you need not stand on Hve or ten pounds maore:  there have been
some disputes raised about the title. they say Mann Page sets up a clame to

> them.  but i believe there is but little danger.  be up as soon as poffible. am in
baste, sir, your’s Dawvid Rofs. 7 of december, 1767. to mr Fobn Davis
at Henrico court.

To this evidence the plaintiff demurred, the defendent joined in demur-
rer. and the jury being directed by the court, if they {hould find any dama-
ges, to find them conditionally, affefled the camages of the defendent, if the
law arifing on the demurrer to evidence be for him, to one thoufand pounds.

The diftri&t court did not give judgement on the demurrer, but certified
it, with the verdi¢t, to this court, and alfo certified it, as the opinion of
the judges of the faid diftri¢t court, that the weight of teftimony on trial of
the 1ffue was on the part of Rofs, and therefore that the verdit was not
fatisfactory to that court, by the latter part of which certificate the judges
are fuppofed to have mcaned that the evidence was not {utficient to {upport
the iffue on the part of Pynes.

The caufe coming on, the 12 day of october, 1789, to be again heard on
the bill, anfwer, exhibits, examinations of witnefles, and tranfcript of pro-
c-dings before the diftri¢t court, among which examinatious is that of John
Davis, not ffated in the demurrer, explaning the m.nier in which the letter
to him from the plaintiff came to be made public, 2nd ftating feveral circum-
ftances, in order to exculpate the author of that letter, the court delivered
this

O P I NI O N,

That the lofs to the defendent in the fale of his flaves muft be attributed
to the plaintiff, his letter addrefled to John Davis being the only apparent
origin of the report which occafioned that lofs; and that the plaintft, al-
though he is believed not to have defigned any injury, ought to make repa-
ration; [/4)

‘ And

(a) The residue of the testimony of this witnefs, and the whole testimony of
some others, and alfo the certificate of a sale by Pynes of bis land, tending to
prove the quantum of the damages sustained by Pynes, being unimportant, as fo
the principal question now only considerable, namely, whether Rofs ought to make
reparation for the damages, are omitted,

(6) No proof that any other man ever pretended fo clame a title to the Jflaves
exposed to sale by the defendent appeared. hence the report that fuch a clame exifted
was supposed by the defendent’s counsil to be a_figment of the plaintiff. in which

case
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And the meafure of that reparation obferved in the firft verdi& having been
more than approved by the fecond ;

The court therefore difmifled the bill with cofts:

And this decree of difmiflion, from which the plaintiff appealed, was af-
firmed the 8 day of december, 17go0. 2

BETwEEN
JAQUELIN AMBLER, appellant,
AND ,
THOMAS WYLD, the younger, appellce.

TH E parties in Auguft, 1778, had agreed, the appellant to fell, and
the appellee to buy, the lots and houfes of the former in York town,
for the price, to which they fhould be valued by three men appointed by
mutual confent, and which price thould be paid, one half at the time of
valuation, and the other at the expiration of twelve months thereafter.

The men appointed reported their eftimate in thefe words: 2vr4, Jeprem=
ber 18, 1778, we the fubscribers, by defire of mr Ambler and mr Thomas Wyld,
Junior, bave, this day, viewed the lots and boufes belonging to mr Ambler,
where be formerly ryfided, and are of opinion that, in the prefent [ituation of
the Ists and boufes, they are worth one thoufand pounds. Mat. Pope, Cor-
bin Griffin, Wm Reynolds.

Five hundred pounds of the purchafe money were paid as appeareth by this
paper, oétober 20, 1778, recerved of mr Thomas Wyld the jum of five bundred

ounds, current moncy, in part paymens of the tenement in Vork town, purchas-

ed of the fubscriver. and mr Wyld agrees, on bis part, not to demand a title
20 the faid tenem nt unzil the remaining fum of  five bundred pounds is paid.
witnefs our bands. . dmbler, Tho. Wyld, jun. and in autumn, 1779, the
appellee, by an agent, off:red to pay five hundred pounds more, in paper
money, to the appellant who declined acceptance of them, faying he (hould
fee mr Wyld that afternoon.

The appellant afterwards procured [z ) from the valuers a paper, on which
were written the following words:  fome time in the year 1778, the wunder-

wriiten

case bis obligation to compenfate the other party’s lofs is ungueflionable. if the
report were tricy but the pretended title groundlefs, the plaintiff, by circular-
ing the report, was no lefs culpable than of be bad been the author of it. the
letter committed to Davis a matter of information or pretended information, con-
cerning the title of flaves, conjeffed by the writer to be unimportant to bimfelf,
Jor be impswer-d bis agent to purchafe the flaves, difregarding any report of
defel? in the title s—unimportant to bimfelf, if bis motive were not to depretiate
the flaves, which would bave been worfe.  bis only motive then, if not that,
muft bave been to warn bis agent not to decline bidding, alarined by the report,
if be fhould hear it.  fo far the plamtiff was juftsfiable.  bis fault was in not
guarding againft the confequences of the report publifbed by bis agent, ard by
bim only.  this want of caution rendercd him jufily obnoxious ta compenfation,
with the rule of the roman law, culpam antem cffe, quod, cum a diligente pro-

videri poterit, non effet provifum. Dig. lib. IX. tit. Il, 1. XXXI, the com-

mon law is believed to concur.

(a) Th's paper is Jated to have been procured by the appellant, because, in
answer toapart of the bill all-ging that to bave beenthe faét, and propounding this
interragetary, whether be, Jaquelin Ambler. or fome person for bim, did not

rocure the valuation to be figned by the men whole names are fubscribed to it ?
ke, after explaning bis motives for what followetb, Jays, he requefted that a
certificate of the valuers might be obtained and thewn to the complainant

ftating the ideas on which the valuation was made.
T
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coritten wore called upon, by mr T bomas Wyld, to value the boufes and tene.
ment, in York town, then the property of mr Fagquelin Ambler, which boyses
aind tenement the jaid dAmbler, as we were informed, had agreed to fell the [aid
1yld at fuch a price as disinterested  persons .//.'79%/6! determine the fame were
wworth. agreeably thercts the underwritten did wvalue the aforesaid houses and
foperaont to one thousand pounds. and it being contrary to the laws of the land,
ot that time in force, to make any difference between paper money and fpecie, awe
i and reoritten do further declare that e did then, and do now, think the
alorefaid houfes and tencrient were worth one tbou'mnd pounds fpecte.  in tefls-
i oy /757'05 f ace have bereunts [of our bands, this tenth da;{ of february, 1782,
and to which paper the names of the valuers were {ubfcribed.

An action, which had been commenced by the appellant againft the ap-
pelles, in the general ccurt, to recover the money due, was difcontinued,
for want of protecution, the zo day of Oé’cobef, 1783.

The 2ppellant afterwards co;qmenccd an altion againft the appellee, in the
county court of Henrico  the ceclaration contained three counts, the firft,
upon a promife to pay €co pounds for lots and tenements, lying in York town,
fold by the appellant to the appellee; the fecond, upon a promife for lots
and improvements, lying n York town, fold by the appellant to the appel-
lee, to pay {o much money as they were worth, with an averment that they
were worth 6oo pounds; and the third, upon a promife to pay fix hundred
pounds for fo much moncy expended by the appellant for the ufe of the ap-
pellee. _ ] .

The app-llee pleaded that he did not afflume, upon Y:Vthh. the iffue was
jolied, the appellant confenting that the other party might give any {pecial
nmiatter in evidence.

On trial of the ifie, theappellants counfil offered in evidence to the jury
the paper before mentioned, dated t;hc 10 day of february, 1782, fubferibed
by the three valuers. the coun(il of the other party excepted to it, and the
court would not allow it to be delivered to the jury. rotwithflanding which,
the jury tcok the paper with them, when they were fent out of court to
confult of their verdict.

The jury found a verdi&t for the appellant, aflefling his damages to
3741 15, 71 _ '

The counfil for the appellee moved for a new trial, f(hewing, for caufe,
that the jury, without permiiﬁon of the court, carried that paper with them.
the motion was rejeCted, becaufe, as is ftated in the bill of exceptions figned
by one of the judges, zhe three men who fubjeribed the pafer were prefent in
court, to grve Jull teflimony of the import of the fame, which paper baving boen
read to the court, after the return of the verdicl, appeared to be a certificate
Jigned by three of tle witneffis in the caufe, and not to wvary from their viva
woce teftimony: and this rejeClion of the motion for the new trial, and, in
confequence, the judgement for the damages, upon an appeal to the general
court, were atlirmed the 22 day of june, 1789.

The appellee, on the 16 day of march, 1797, filed a bill in equity
againft the appellant, in the county court of York, ftating, in zddition to
the matters herein before mentioned, and feveral others omitted here, be-
caufe now thought unimportant, that, on trial of the iffue before the county
court of Henrico, he produced witnefles to contradi¢t the witnefles on be-
half of the appellant, or rather to invalidate their teftimony, by proving the
valuers to have acknowledged, that they made their eftimate in current mo-
ney, and had not {pecie in their contemplation at that time; but that the
court would not futter the witnefles cf the appellee to be examined; and alfo
ftating that the valuation of feptember, 1778, which was required by the
appellees counfil to be produced, was denied by the appellants counfil to be
in exiftence; and praying to be relieved againft the judgement, by which
the appellec was condemned to pay the damages afiefled by the jury, which,

aggravated
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aggravated with the additional damages upon aftirmunce, and with the cofts,
amount to ggol, 12s. 1 J. _

The appellant, by an{wer, declared, that the trial before Henrico court
was fair, as he believes, admitted a valuation in feptember, 1778, but faid
how or in what manner that valsation was expreticd he did not recolie¢t;
did not fay any thing in anfwer to the allegation of the bill, repcated inter-
rogatorialy, concerning the fuppreflion of the valuation in 1778, unlefs it
be by thele words, bad they (the valuers) even pretended to make therr certi-
Jficate of 1782 the foundatiin of this refpondents clame, which is nat the Jail
the real vaiuation muit have becn brousht forth, by which words the fupnref:
fion i¢ underftood to be admitted; that he acquiefced in the verdi&, f?:relin
himfelf bound by it, aithough it gave him lefs than he thought himfelf in-
titled to; contended that no court hath power to interpofe, and wreft from
him the benefit of his verdiét; elpecialy as the court before whom the trial
was (hewed their approbation of the verdit by denying the motion for a
new trial, conceived the reafon of rejecting teflimony on behalf of the ap-
pellee, if it were rejefled, to have been that the teftimony was inadmiffible;
and, with reips¢t to the proof that the valuers had faid they eftimated the
tenement in current money, the appellant obferved the contrary was never
contended; that the, valuers thought the property worth fo much {pecie,
and rated the current mouney at par with fpecie, which was the only matter
infifted on.

The appellee replied to the anfiver, and feveral witnefles were examined.

Samuel Eddins depofed, that doflor Mathew Pope, being charged by-
Wyld with isjultice in figning the paper of the 10 day of february, . 1782,
the fubftance cf which was tiien rehearfed, declared it to be wrong, and that
neither he nor thofe with vwhom he was joined in the valuation ot 1773
thought of fpecie at that tine; and that when he figned that paper his in-
tention was that Wyld fhould make the fecond payment of 500 pounds equal
to the firft, and faid that it would come to one hundred pounds fpecie, ac-
cording to the fcale of depretiation, and that mr Ambler bad a right to no
more. the famne witnefs depofed, that do&or Corbin Griiin, whom VVyld
charged in like mmanner with injullice, denied his fignature to a {econd va-
luation or certificate, but being reminded that his fi_nature was attefted by
Hugh Nelfon, acknowledged he had figned a paper prcfented by mr Nelfon
in behalf of mr Ambler, and faid, if it contained a word of {pecie, it was
wrong and an cverfight, for neither he nor the other two thought of fpecie
in the valuation of 1778, adding he was confident the hoults would not {zll
for that moncy in {pecie  the {ame witnefs depofed, that he had heard thofe
men declare, fince the trizl in Henrico court, that they did not value the
houfes in {pecie but in current money.

Thomas Gibbs depofed that he heard doctor Griffin declare that the hou-
{es were not valued in {pecie, and that the valuers at that time dared not
to have mentioned {pecic in their valuation, paper money being the Iegall
circulating medium. |

Laurence Gibbons depofed that he had often heard the valuers of the hou-
fes, fince the trial in Henrico court, declare, that they did not value them
in fpecie. S

Corbin Griffin, to this interrogatory, propounded to him by the appel-
lant, did you not, at the requeft of faid Wyld and faid Ambler, value the hou-
fes and tenements as aforefad, in auguft, 1778, for the fum of one thoufand
psunds, good money? made anfwer in thefe terms:

Some time in the autumn of 1778, 1 was appointed with doclor Mathew
Pope and mr William Reynolds to value the houfes aforefaid, and their value was
foxed at one thoufand pounds: and '

To this interrogatory, what was intended by the term, ¢ good money;’ did
you_fuppose the bouses and tenements worth one thousand pounds at the depretia-

tion
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tion of five for oné, or of the value of one thousand pounds in specie; or the va:
lue thereot in paper currency according to the scale of depretiation? made an-
{wer in thefe terms:

I knew of no depretiation, nor of any difference between paper and specie.

William Reynolds, to the former of the two interrogatories mentioned to
have been propounded to Corbin Griftin, made anfwer in thefe terms :

I was appointed one of three to value the bouses, and fixed them at one thoy.
sand pounds, current money of Virginia; and to the other of thofe interroga.
tories, made an{wer in thefe terms: -

o I hnew of no depretiation at the time, but valued them in the money then in
circtilation.

Several witnefles depofed that the houfes, which had been ufed for bar-
racks, when Wyld bought them, were fo ruinous as not to be then tenent.
able, without being repaired. and one witnefs depofed, that in 1784, be-
fore which time the houfes appear to have been repaired by Wyld, at con-
fiderable expenfe, when the houfes and lots were expofed to public fale; at
the price of five hundred pounds, no bidder offered more.

And Thomas Gibbs depofed, that the court of Henrico county would
not permit him and two other witnefles to be examined in order to invali-
date the teftimony of the witnefles who were examined for the appellant.

The county court of York decreed the appellant to pay to the appellee
395l 1157 1, with intereft thereon, to be computed, after the rate of five
per centum per annum, from the 10 day of june, 1789, till payment, and
the cofts.

The high court of chancery, before which the caufe was brought by ap-
peal, the 28 day of feptember, 1793, delivered this

OPINION axp DECREE,

That, if the appellee were injured by the verdict of the jury, and judge-
ment of the county court of Henrico ftated in his bill, the only modebby
which he could regularly obtain redrefs was a new trial of the iffue between
the parties in the action at common law, and ceniequently that the decree
of the county court of York, which feems to have thought the princi-
pal money recovered by that decree fo much more than the appellant ought
to have received from the appellee, is erroneous; and -therefore this court
doth reverfe the faid decree. but this court fuppofeth that if certain faés
now appearing by the teftimony in this caufe had been known to the jury
who tried the iffue, or to the court who rejected the motion for a new trial
either the former might not have found fuch a verdi&, or the other, if the)’r
had found it, might have awarded another trial: and is of opinion, that
although the county court of York perhaps had no power to award fuch ncv;
trial, this court retaining the caufe may now procede in it, as if it had been
originaly commenced here; and therefore this court doth dire¢t the faid iffue
to be tried again before the faid county court of Henrico, and the verdi&
thereupon to be certified to this court. and the appellee here in court doth
confent, without which confent the new trial would not have been awarded
that if the damages which fhall be affefled upon fuch trial excede the dama-
ges aflefled on the former trial, which may be the event, this court ma
decree him to pay the excefs and award exccution againft him for the fame.

The fa&ts unknown to the court of Henrico, and to the jury who tried the
illue, are
_ That the men who figned the paper, dated the 10 day of february, 1782
igned it at the requeft of one party, without giving notice of it to the Sther
party, and when they were not together, and are proved by three witnefles
fince the trial, to have contradi¢ted the matter affirmed by them in that pa pert
and that two of them (the other being dead) who were examined on oath in

this
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this caufe, did not give a categorical an{wer to an intérrogafory propounded
explicitly to extort from them fuch an anfwer, to the only material queftion
in controverfy.

The appellants counfil objeted, that the jury’s having taken with them
the paper of february, 1782, ought not now to be adjudged by this court a
good caufe for another trial for two reafons, one, that the fame matter had
been determined by another court, of competent jurifdiion, not to be a
good caufe for a new trial.  which adjudication this court hath no power to
corre¢t. which reafon perhaps would not have been mentioned, becaufe it
ought not to have been mentioned, if the objeGtor had recollected that the
bill of exceptions ftated the viva voce teftimony of the valuers not to have
varied from the paper. whence is inferred that the court would have award-
ed a new trial, if they had known tie fads now difclofed, thatis, the man-
ner of procuring that paper, and the ufe which was made c{ it, and that the
viva voce teftimony and paper vary from what thofe men aftérwards confefi-
ed to be the truth.

The other reafon mentioned by the counfil for the appellant for difregard-
ing the jury’s taking the paper, is that it did not govern them in their ver-
dict. for if it had governed them, they would have affefied more damages.
which reafon was not thought fatisfactory. that ull the jurors were “hot
governed by the paper with the concurrent teftimony of the witnefics who
figned it was indeed manifeft. but that fome of them were governed by it,
and that it had influence on the afeffinent, is probable; and if it had influ-
ence, that is conceived to be good caufe to award another trial.

How the jury formed their eftimate of the damages can cnly be conjectur-
ed. the admitilon into that eftimate of fracticnal quantities, whofe denomi-
nators were fo low as farthings, fhews the eftimate to have been the refult
of a calculation fomewhat complex. If they allowed intereft upon the mo-
ney remaining due to the appellant as they are believed to have done, the
priacipal, with which they charged the apppellant, was about 2921. 17s. 6d.
for the fum of that and the intereft from feptember, 1779, to the day of
finding the verdi&t, being 811. 4s. 1 1 is equal to the 3741. 1s. 7: affefled.
the jury, differing in their eftimates according to a mode of adjuftment faid
to be frequently practifed where unanimity is defperat=, are fuppofed to have
agreed, that, the fum of their eftimates added together being divided by their
own number, the quotient fhould be the meafure of their damages.

If five jurors had been guided by the paper of february, 1782, and three
by the ftatutory fcale of depretiation, and the other four, negleting both,
had fixed on what they thought the true value of the houfes and lots, the
calculation might have been made in this manner: ¢ x 50043x 100 4.4 x
1781, 125. ¢d. their fum would be 35141. 10s. and this being divided by
12, the quotient would be 2921. 175, 6d.

This although merely conjectural thews a probability at leaft, that fome
of the jurors were governed by that paper; and a probability that they werce
governed by fuch a paper and its corroborative evidence, as this laft now ap

eareth, is deemed a good caufe for a new trial.

The appellee ftated in his bill other matters, of which notice was not
taken in the opinion or decree of the high court of chancery, but which
perhaps deferved netice.

One was, that, on trial of the iffue in Henrico court, the valuation in
feptember, 1778, was required by the appellees counfil to be produced, but
was denied by the appellants counfil to be in exiftence. the only part of the
appellants anfwer, which is refponfive to this allegation, if any part be re-
{ponfive to it, feems to admit implicitly that the paper could have been pro-
duced, but that it was not produced, by the appellant. when this matter
was mentioned in the high court of chancery, the appellauts counfil obierved
that the appellee had the valuation of {eptember, 178, for it appears by the
tranfcript of procedings before the county court of York to have been one of

his
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his exhibits. but this doth not prove that he had it at the trial in Henrico
court, which wasin april, 1785. o N

The other matter ftated in the bill, and unnoticed in the opinion or decree,
is that the witnefles offered by the appellees counfil to prove that Griffipn,
Pope and Reynolds had invariably acknowledged, that they made the valu-
ation in currency, and that they never thought of fpecie at that time, were
rejected by the court of Henrico: and the fact, which is neither confefled
nor denied by the appellant, is proved by a witnefs.

BeTwEEN L
RICHARD WOODS, plaintyf,
AND

PHILI? MACRAE, defendent.

OME of thcjarors, on trial of the ifue 'i.n an action at common law;
S brought by the defendent againft the plaiatiff, appearing by their own
examinations, [2/) takenin this caufe, to have bezlieved the defendent inti-
tied to onc half of a lottery ticket, and upon that fuppofition to have calcu«
lated the damages affefled for him, although that he was intitled only to
oune fourth, if to any, part of the ticket, appeared manifeftly from abun-
dant teftimony; the court, the 8 day of march, 1764, ordered another
trial of the iffue.

BETwWEEN
DANIEL LAWRENCE HYLTON. plamtif,
AND
ADAM HUNTER and Abner Vernon executors of James Hunter,
defendenis.

F OHN DIXON (4) of Jamaica, 30 july, 1762, had executed 15 bonds
for payment of money to James Hunter, at fucceflive yearly payments,
with intereft at fix per cent from the days of peyment. and for fecuring
principal and intereft had executed a mortgage of an eftate called Salem in
Jamaica. the bonds and mertgage were depofited with Hibbertand Jackfon
refiding in Jamaica attorneys of James Hunter. the principal and intereft
due by the 1, 2, 3, 4.and 5, bonds had been received by james Hunter.
on part of the prircipal or intereft due by the other 10 bends was ever paid to
the executors of jumes Hunter; but Hibbert and Jackfon had received the
whole of the principal money and intereft due by the 6 bond, and part of
the principal money and intereft due by the 7 bond, which they retained,
and on which R. Hibbert, their reprefentative, refufeth toaccount forintereft.
25 day of april, 1785, Adam Hunter the heir, refiduary legatee, and
one of the executors, of James Hunter entered into the following agreement
with Daniel L Hylton:
¢ Memorandum of agreement with Daniel L Hylton, efquire. the fub-
¢ fcriber, executor to the will of James Hunter deccafed, bargaineth to af-
¢ fign over to the faid Hylton all his right and title in nine bonds, granted
¢ by John Dixon, efquire, of the ifland of Jamaica, for the fums under
¢ mentioned, viz.

Jamaica currency

* 1 bond, dated 30 july, 1762, payable 1 auguft, 1775, for 700

* 1 ditto ditto 1 auguft, 1776 7C0
¢ 1 ditto ditto 1 auguft, 1777 700
¢ 1 ditto ditto 1 auguft, 1778 700
¢ 1 ditto

(@) See the case between Cochran and Street ante.

76) In one of the exhibits called Fames Dickfon.
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7
‘1 ditto ditto 1 auguft, 1779 700 ,
¢ 1 ditto ditto 1 auguft, 1780 700
¢ 1 ditto ditto I auguft, 1781 700
¢ 1 ditto ditto 1 auguft, 1782 700
¢ 1 ditto ditto t auguft, 1783 1747 1 3

¢ alfo his right in a mortgage, uranted to Janes Hunter, by the faid Dixon,
¢ on an eftate, called Salem ettate, in Hanover, formerly the property of
¢ John Campbell, efquire, in faid ifland, as collateral {ecurity for payment
¢ of faid bonds. in confideration whercof, the faid Hylton agrees to pay the
¢ faid Hunter the fum of 5300 pounds, current money of Virginia, in gold
¢ and filver, at the rates now current, to fay, gunieas, &c; at the following
¢ termsof payment, viz: 1853l. 6§. 8d. fixmonthsafter thedate of affignment;
¢ 1833l. 6s. 8d. fifteen months after date, and 1833l. 6s. 8d. in twenty f{even
¢ months after date; for which refpeltive fums the faid Hylton fhall execute
“ bonds, with fuch fecurity as the faid Hunter fhall “approve. Adam
¢ Hunter. aniel L Hylton. Richmond 25 april, 1785. N B, in cafe
¢ any part of the within mentioned bunds have been paid to meflieurs Hib-
¢ berts and fackfon, of Kingfton, the attornies of the faid James Hunter,
¢ the faid fums to be refunded to the faid Hylton. Adam Hunter. Daniel
¢ L Hylton. witnefleth in prefence of W Fouthee.’

277 day of april, 1785, Adam Hunter and Abner Vernon, the two exe-
cutors of James Huanter, executed a bond, in the penalty of 20000 pounds,
of current money of Virginia, payable to Daniel L Hylton and to William
Hylton, in Jamaica.

To this bond, after a recital, ¢ that John Dixon, on the 30 day of july,
1762, had executed 14 feveral bonds to James [Hunter, g of which fuill
“ remain due and unpaid, and amounted, in the whole, to 147941, 25. 6d.
¢ Jamaica currency, to be difcharged by payment of 73471, 1s. 3d. at feveral
¢ days of payment, as would fully appear vy reference to the bonds, and all
< which bonds, together with the intereft accruing thereon, flill remained
¢ due and unpaid;—that Jonn Divon had exccuted to James Hunter, as
¢ a further fecurity for payment of the moneys due by the bonds, a mortgage
¢ for the eftate of John Diixon, called Salem, in Hanover, in Jamaica, for-
¢ merly the property of ]ohn Hodges Campbell;—and that it had been
¢ agreed betweea Adam iunter and Abner Vernon, on the one part, and
¢ Daniel L Hylton and William Iylton, on the other part, that they,
¢ Adam IJunter and Abner Vernon, would, by their attorney to be made b
¢ them for that purpofe in Jamaica, for a valuable confideration, which they
¢ acknowledged themfelves to have received, transfer and ufiign to Daniel
¢ L. Hylton and William Hylton, as foon as their attorney thould be re-
¢ quired fo do to, all the before mentioned obligations, with the interef
¢ which had accrued thereon, as alfo the mortgage aforementioned,” was
annexed a condition, ¢ that if Adam Hunter and Abner Vernon fhould com-
¢ ply with the abovementioned_agreemcnt,, then the bond (hpuld be void.’

21 day of june, 1785, Daniel L Hyltqn executed a bond, in the penalty
of 20000 pounds, of current money of Virginia, payable to Adam Hunter
an1 Abner Vernon.

7o this bond, after a recital, ¢ that Adam Hunter had fold to Daniel L
¢« Hylton a debt, which was due from ]ohn. Dixon, of Jamzica, on account
< of John Campbell formerly of Spotfylvania, in Vu:gxma, and, to fecure
¢ the payment of that debt, had executed, 30 day of july, 1762, 14 bonds,
¢ ¢ of which had been paid to James Hunter, the other ¢ amounting to
¢ 731718, 118, 2d. of Jamaica currency, and that Adam Hunter, with con-
¢ {fent of his co executor, had, for the confideration of 5500 pounds, of
¢ current money of Virginia, to Adam Hunter pa_id by Daniel. L Hyltgn,
¢ made the fale to him ;—and that, as there was a rifque to run in collecting

the

>
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¢ the money due by the ¢ bonds, with the intereft thereon, Daniel L Hyl.
¢ ton had agreed to have no recourfe againft the eftate of James Hunter, or
< againft the perfons or eftates of his executors,” was annexed a condition,
¢ that, if Daniel L Hylton thould abide by that agreement, and fhould
¢ qot refort to the eftate of James Hunter, in cafe any part or the whole of
¢ the g bonds (hould not be colleGed, nor refort to Adam Hunter and Ab.
¢ ner Vernon, in cafe of fuch failure, then the bond fhould be vaid.’ |

On the day when this later bond was executed, the following writen
ftatement was figned by Adam Hunter and Abner Vernon:

Richmond, june 21, 1785,

¢ Statement of nine bonds from John Dixon; of the ifland of Jamaica, to
" ¢ James Hunter, efquire, deceafed, fold meflieurs William Hylton and Da-
" ¢ niel L Hylton, viz. |
¢ 1775, auguft 1. 6 bond of this date 700 pounds

¢ 176 g years and 8 months intereft on ditto 406
77 ‘ 1106
auguft 1_} 7 bond of this date 700
. } 8 years and 8 months intereft en ditto 364
LI 1064
gt I 8 bond of this date 700
<1778 } 7 years and 8 months intereft 6 per cent 322
. 1022
auguft 1 9 bond of this date 700
. l 6 years and 8 months interefl 280 |
‘ au77ugﬁ: I . 980
8 J 10 bond of this date 700
‘1980 l 5 years and 8 months intereft 238
‘ 938
auguft 1 J 11 bond of this date 700
T 1 4 years and 8 months interett 196 g
.
‘ 96
auguft 1) 1) bond of this date 700
¢ 1782 } 3 years and 8 months intereft 154
‘ augu 854
auguft 1 13 bond of this date 700 '
© 198 2 years and 8 months intereit 112
¢ 812
auguft ! 14 bond of this date 1717 11 2
1 year and 8 months intereft 171150
1889 6 2
s Jamaica currency 9561 6 2
witnelies
« JOHN M‘KEAND. ADAM HUNTER, ¢
« JAMESBUCHANAN.’ ABNER VERNON, jexecutors.

1 day of auguft, 1785, Daniel L Hylton, with Francis Eppes and John
Tayloe Griffin, his fureties, executed three bonds, each in the penalty of
36661, 13s. 4d. with conditions for payment of 18331, 6s. 8d. of current
money of Virginia—one the 16 day of february, 1786, another 16 day of
november, 1786, and the third 16 day of november, 1787.

William Hylton, then in Jamaica, had demanded from the forenamed
R Hibbert intereft for the money before mentioned to have been received by
thofe whom he reprefented; to which demand he gave this written anfwer:
< ngf’con, 19 november, 1785, 1 inclofe you a {ketch of the account, ba-
¢ lance g20l. 14s. 11d. which as i have never made ufe of it, and have been
* conftantly ready to pay it, i thail not allow one fix pence intereft on it,
“ even if no legal reprefentative appears for twenty years to come, fo far

¢ from
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¢ from it, i think an allowance ought to be made to me, for the rifk i have
‘ run, In preferving them from five hurricanes, and for fuch a length of
‘ time. our ftate of bonds muft be right, becaufe it agrees with the bonds
¢ themfelves, and mortgage. no. 7 has due upon it 506l 14s. with intereft
¢ from 26 july, 1777, and no. 8 to no. 14 are for > oo pounds each, and
¢ are intire, as is no. 15, which is for r1ogl. 17s, 7d.
¢ copy of account.
¢ The eftate of James Dickfon efquire to James Hunter of V irginia dr.

<1777 } to balance of bond no. 7 due this date 506 14
¢ july 26| intereft from this date to 1 april 1784 207 2
“auguft 1 to principal of bond no. 8 due this day 700 ©
intere(t from this date to 1 april 1784 250 o
cofts of {uit 416 5
¢ 1778 to principal of bond no. ¢ due this day 700 0
¢ auguft 1} intereft from this date to 1 april 84 238 o,
cofts of {fuit 4 16 6
‘1779 to principal of bond no. 1o due this day 700 0 o
¢ auguft 1} intereft from this date to april 84 196
cofts of fuit 5 14
‘1780 to principal of bond no. 11 due this day 700
¢ auguft 1} intereft from this date to april 84 154
cofts of {uit 5 14
€ 1781 to principal of bond no. 12 due this day 700
¢ auguit 1} intereft from this day to april 1784 112
‘1782 } principal due this"day no. 13 700
¢ auguft 1 { intereft from this day to april 1784 70
‘1733 principal no. 14 due this day 700
“auzult 1/ intereft from this day to april 1784 28
. fzgéﬂ: . },‘principal no. 15 due this duy 1169 17 7

~

(4) 7315 14 7’

Adam Hunter, to whom the ftate of the account immediately preceding
had been communicated, on the 27 of february, 1787, confented to make
a cdedultion for the fuppefed difference betiveen the money due by the bonds,
asigned to iranicl L ilylton and William Hylton, and the money realy due
from the oblicor in thofe bonds, out of the money to be paid for them by
the Hyltons; which diiference was erroneoufly ftated, by cic to whom the
parties refered the matter, to be 1055 pounds, current money of Virginia ;
and Adam Hunter accordingly indorfed credit for 5271, 10s. on the fecond
bond, and the famc on the third bond, given by the Hyltons.

Adam Hunter, having difcovered the error, mentioned it in a letter to
D U Hylton, who, in anfwer thereto, by letter, dated 18 of feptersiber,
1788, aflured Adam Hunter every miftake fhould to rettified  and the
correction of this miftake was refered by the parties no lefs than three times,
as if it had been a queftion of difficulty, firft to Henry Banks and William
Hay, then to Jerman Baker and John Marthall, and lafily to George Weir.

After this affair was adjufted, the executors agreed with D L Hylton not
to cemmence fuits againft him, for fome time, on pretenfe that the aflign-
ment of the bonds and mortgage, and the power to collett the money due
thereby, were infufficient. _

A few days before this time expired as to one of D L Hyltons bonds in
the county court of Henrico fuits were commenced, upon all of -th{im’

again{]

() here is a mifeafting.
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againft him, who fuffered judgements to pafs, without claming the deduc-
t] r the 1055 pounds. .
no?‘sg}erwards, 5'1%1 }zhe fame court in chancery, he brou_ght a bill for an in-
junétion, which was granted. in anfwer to that bill, the exccutors of
James Hunter admited to be juft the clame for a deduction, fuch as, at that
time, they thought right. a motion was made to diffolve the injunion,
which was neverthelefs continued for the whole. '

Theé caufe being afterwards removed, by certiorari, 1nto the high court
of charicery, the defendents, by a fuppletory anfwer, retracted their confent
in the former anfwer, for reafons which will be ftated in the following

CPINION avnp DECREE:

¢ This cauts came, on the laft term; and again this 25 day of may, i
the year of our lord 1793, to be heard on the bill, anfwers, exhibits. exa-
minations of witnefles, and report of the commiflioner, pgrfuant- to the or-
der of the 28 day of may, in the year 1791, with exceptions to the report
hy the plaintiff, and was argued by counfil: on .conﬁdcratzon whereof the
court doth now deliver its opinion, under the articles controverted between
the parties, as followeth:

ARTICLE L _

A dedudion of 1055 pounds from the 5500 pounds, to pay which, af
three inftallments, the plaintiff had given his bonds; for which deduétion
he clameéth i credit, alléging that the Jamaica debts afiigned did not amount
to fo much money as the parties fupp pied at the time of the agreement; and
excepteth to the commiffioners report for difallowing the clame, the plain.
tiff in the referrences, among the exhibits, firft to Henry Banks and Wil-
liam Hay, and afterwards to Jerman Baker and John Marthall, fuppofed
the fum of the Jamaica debts, agreed to be affigned, to be 95611, 6s. 2d,
and the deficiency to be 7791, 8s. 5d. and in the reference to George Weir,
alfo among the exhibits, fuppoied the fum of the debts, agreed to be affign-
ed, to be the fame, but the ceinciency to be 8211, 6s. 8d.

Which ever it was, the deduion could not be 1055 pounds. if the for-
mer were the deficiency, 95611, 6s. 2d. : 5500l. :: 7700 8s. 5d. : 448l 7
if the later were the deficiency, 9g6:1. 6s. 2d. ¢ g5ooi. 1: 21l 6s.8d. ¢
4721 gs. 2d. and the deficiency ought to have been :833 pounds, tointitle
the plaintiff to the 1055 pounds.

Yet he perfiftcth in the clame, and would 1aftify 1t, in his remarks on
the commifiloners report, by propounding the queftion, and giving to it
the anfwer, following: if 5500 pounds is to produce 9596 pounds, what
muft 821 pounds produce? anfwer, ¢ Jamaica currency 10§ pounds,’ fzith
he; {uppofing the deficiency now to be 9596, inftead of 95611, 65. 2d.
on which is obferved: firft, the four terms in the queftion and anfwer are
not, as they ought to be, geometrical proportionals; for the product of the
extreme terms is not equal to the produ& of the mean terms. fecondly, the
fourth term, the deduction, is Jamaica currency; whereas the deduction
clamed is Virginia currency. thirdly, the firft term is Virginia currency,
and the others are Jamaica currency; whereas the firft ought to have been
of the fame denomination with the third. fourthly, if the queftion propound-
ed by the plaintiff be refolved by the problem, by which queftions of that
kind are ufually refolved, that is, by dividing the product of the fecond and
third terms by the firft terin, acd if the deficiency had been more than it was
{fuppofed to be, the aflignors would have been bound to make good more
than 9596. for example: if the deficiency had been 1000, inftead of 821,
the defendents muft have made good 10340 : for gsoo : 93596 :: 1000 :

1744, and 9596—1000 4 1744=10340 if the deficiency had been 2000,
inftead of 821, the defendents muft have made good 11085, inftead of 9596:

and
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and fo on; the moncy to be made good increafing as the fum of the debts
afligned decreafed.

But enough hath been faid on the ratio, by which the deduction ought to
be adjufted, and to huive {:id any thing of it walunneceffary, if thic opti’nion
the foundation of which thall now be explaned, namely, that the plaintiff i;
not intitled to zny deduction, be corret. every part of the agreement made the
25 day of April 1785, which Adam Hunter had bound himiclf to perform,
was effectually performed by him. firft, he afigned his right and title in
John Dixon’s nine bonds, and alfo in one other band, which, although not
enumerated in the lift, which forms part of that agreement, was trensterred,
by afﬁgnment_ of the mertgace, to Danicl Laurence Hylton; fecondly, the
fum of the principal meneys, which had been due by the ten bords, exceed-
ed the 73471 1s. 3d. which were fuppofed by the agreement to be due on
the nine bonds; and thirdly, the money due upon the firft of the nine bonds,
that is number 6, and part of the money due upon the fecond of the nine
bonds, that is number 7, which had been paid to Hibbert and Jackfon, the
attorneys of James [Tunter, was refunded to D. L. Hylton, that is, was
paid for his ufe, and by his authority, to his brother William Hylton.

‘But the reprefentative of Hibbe:t and [ackfon refufeth to account for intes
reft of the money fo recei ‘ed by them—for this intereft the plaintiff clames
the credit, which he weuld have dedu&ed from the 5500 pounds, the princi -
pal money due by his own bonds. ,

He muft be muded to it, if intitled to it at all, cither by the agreement
of 25 of april, 1735, or fome other agreement pofterior to it,

i. Not by the agreement of 25 of april, 1785;,—by that Adam
Huater bargained to affign his right and title in certain  bonds:
if he hid a right and title to intereft uvpon the money which had been
due by thefe btonds, or any of them, the plaintiff, by the a(liznment
had the faine right and title; and therefore might have recovered the
m:tereft from thote who were accountable for it if Adam Hunter iiud
not a right and title to intereft on the money, which had been received b
Iiibbertand Jackien, the attorneys of Jamces Hunver, the phintiff hud no
right or title to the inteiclt; becaufe by tite agreement 1t was not bargained
to be affizned t hiry; but Adam Hunter was bound by the agreement only

tiaty 1a caje any part of the bonds had been paid to Hinbert and Jackinn, the
{rus thould be refunded to Daniel L, Hylton; rot that they thould be re-
funded with intereft: fo that, by the agreement of 25 of apnil, 17485, the

lain:if is not inttl=d to the dedu&tion clamed.

L{. Is he intitled to 1t by any pofterior agreement ? .

1. In the condition of the bond, executed by Hunters executors, 27 of april,
1785, obliging themfelves to make the aflignment, is contained a recital,
that of John 2ixons bonds to James Hunter nine, amounting to 73471, 1s 3d
with the intercft sccruing thereon, flill remained due and vrpaid.  thefe
words, ¢ with the intereft ftill remain due and unpaid,” are underftood by
the plaintiff to refer, as well to the intereft on the bonds, ¢t which one had
been whely, and the other partly, difcharged by payments to Hibbert and
Jackfon, as to the intereft on the other bonds. but this expofition is reject-
ed, becaufe it is inconfiftent with the agreement, made two days before; an
agreemnent which doth not appear to have been fet afide by the parties, but,
on the contrary, is fuppofed to be the agreement recited in the fame condi-
tion; and to be the agreement in execution of which this bond was granted:
and therefore to ke ftill in force.

The inconfiftency of the expofition is manifeft; for the agreement fappofed
part of the bonds might have been paid to Hibbert and Jackfon, becaufe it
had, in thut event, provided that the fums, which had been paid to Hibbert
and Jackfon, fhould be refunded to Daniel L. Hyton, not that more than
the fuins paid to Hibbert and Jackfon fhould be accounted for to Danicl

Laurence Hylton. The
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The words, ¢ all which bonds, ,tqgethcr WiFh“the intereft accruin
¢ thereon ftill remain due and unpaid,” In tbc {ccual, bthcreforC, ought to
refer to the agreement, and, V_C‘ongruo_uﬂy with 1t, to hc undcrﬁpod thu§;
a1l which bonds, together with the intereft accruing  thercon, il remain
due and unpaid, notwithftanding any act of the obligors; and if, by act of
Hibbert and Jacklon, anybof t?e zogds had been paid, i that cafe, the

i em fhould be refunded.

fum;hp; ?Saggt?f%,miﬂ his remarks, faith ¢ in cafe Hi.bbcrt had re.ce'{ved the
¢ whole, and witheld or failed in any refpesﬁt. to pa‘y it to the plaintiff, the
¢ defendents were obliged to malke it good. if by, ¢ the deferzdem[s were ob-
¢ lived to make it good,” be meaned the def@ndents_ muft have rcm.nded, or
were obliged to make good, the whole which Hibbert had rec:lved, the
propofition 1s admited to be true; but the pla.mtlﬁ's mferencei, that the de-
fendents muft not only have refunded What Hibbert had recex:ve'd, but have
paid intereft for it, 13 denied to be deducible from that propofition.

2. By a ftatement, 21 june, 1785, to which are the fignatures of Adam
Hunter and Abner Vernon, tihe nine bonds with intereft are fuppofed to
amount to 9561l. 6s. 2d. to this ﬁa.tcn}.ent, as well as to another paper
here-fter to be mentioned, the plaintiff is believed to alluqe, where, among
the queftions, preliminary to his remarks upon the commiffioners report, he
propounded the following: ¢ have the defendents not covenanted and war-
¢ ranted to make a title to a certain intereft, fpec;fymg a fixed fum to be
¢‘due therein, at the time of agreement, with a condition annexed to re-
¢ fund whatever was (hort of this fum?’ to which queftion the anfwers are:
firft, the ftatement containeth no exprefs terms _by which the defendents co-
venanted to do any thing, or warranted any thing; and feemeth defigred,
not to make a new agreement, as to the amount of the dcbts affigned, but
only to give the plaintiff the beft account, which the books cf the defefn-
dents teftator enabled them to give, cf the bonds, the money due by v hich
he or they had not received, and fecox?dly, the warranty, which might be
perhaps implied in the term, ¢ fold,” in the f’[atement,’ if a formal aoree-
ment had not been made, ought not to be further obligatory on the defen-
dents than the agreement of the 25 of april preceding, the extent of
which hath been defined: becaufe this very file was contralted by that
agreement; becaufe the fame agreement is mentionad in the condition of the
plaintiffs bond to the defendents, of the fame date wit_h the ftatement, and
appeareth thereby to have been confidered by the parties as a pa&t not inva-
lidated, nor altered; and becaufe, by the terms of the agreement recited in
the condition of that bond, cf the 21 of june, 1785, compared with the agree-
ment of 25 of april, the defendents were liberated from obligation to make
good any deficiency, refund any money, or allow any deduction, more than
the money which Hibbert and Jackfon had received, and that money, nct
with intereit.

3. A paper, introduced by the plaintiffs counfil at the hearing laft term,
called an extract from the record of an aflignment, enrolled in the fecretarys
office of Jamaica, feemed relied upon to prove, that ¢ the defendents had cove-
¢ nanted and warranted a title to a certain intereft, {pecifying a fixed fum to
“ be due on the bonds, at the time of affignment.’ this paper is not authen-
ticated, and therefore not allowed to be a proper exhibit; but, if it were a
proper exhibit, it would not prove the money, actualy afligned, to be fo
much as the defendents adirit it to be.

4. The endorfements on the plaintiffs fecond and third bonds, by Adam
Hunter, acknowledging the plaintiff to be a creditor on each bond for 5271.
108. or one half of the deduction of 1055, clamed by the plaintiff, are relied
upon as proofs of an agreement to allow that dedution. but that agreement
ought not to bind the defendents; becaufe, at that time, they did not know
that ten bonds, inftead of nine, by the aflignment of the mortgage had been

transfered
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transfered to the plaintiff; and becaufe, if confent, yielded under a mifap-
prehenfion, were ordinarily binding, this cafe thould be an exception to the
rule, the plaintiff in his letter, to Adam Hunter, dated the 18th day of
feptember, 1788, having aifured him, ¢ that every miftake fhould be
¢ re&itied.” and

5. The defendents firft anfwer is alio relicd upon by the plaintiff to prove
the agreement to make a dedu@ion for fome deficiency. but the defendents
ought rot to be bound by their conceffion in that anfwer, for fne reafons
ftated in the next preceding fection ; efpecially the defendents havin: retraded
that conceffion in a fuppletory anfwer. =

ARTICLE 11

The defendents clame a credit for 621. 16s. 4d. of current money of Ja
maica, the money due by the ten bonds, whereof the plaintiff had the bene-
fit, by fo much exceeding the amount of the money, fuppofed to be due by
the nine bonds, enumerated in the agreement of the 25 april, 1785, and
if the foregoing opinion be corre®, the defendents feem intitled undoubtealy
to this credit. reduced to Virginia current money, by the ratio of that agree-
ment, with intereft

ARTICLE IIL

Exception by the plaintiff to the commencement of intereft on his bonds,
at pericds too early, thatis, at the times when, by the conditions of the
bonds, the principal moneys were payable. the legal title to intereft generaly
commenceth when the tune, limited by the contra&, for payment of the
principal expireth. by the agreement of the 25 of april, 1785, the terms
of payment were for one third of the ssoo pounds, fix months, for another
third, fiteen months, and for the remaining third, twenty feven months,
after the date of atiignment. the defendents, as appeareth by a recital in
the condition of their bond to the plaintiff, executed two days after, had
agreed that they would, by their attorney, to be made by them for that pur-
pofe in Jamaica, transfer and affign to the plaintift and William Hylton the
bonds and moitzage, fo foon as their attorney thould be required fo to do.
the day when the aihznment was made doth not appear. but the plaintiff’
in his bill admitteth it to have been made before the 16 day of auguft, 1785;
and probably the bufineis was done the firft day of that nionth, becaufe, on.
this day, the pliintif executed his three bonds, for payment of the contide-
ration mon:y by Initalinents, at abouta fortnight more than the before li-
mited terms of payment. to fhew why intereft thould not be computed from
thofe times, the plaintiffs objeCtions urged before the commiflioner, and
contained in the remarks upon his report, may be refolved into two. the
one, that the powers given by the defendents to their attorney in Jamaica
were defe@ive; and the firflt aflignment ineffeCtual; to which, either of two
{everal anfwers is thought fatisfactory: firft, the inftruments, comimnitting
thie powers, and evidencing the aflignment, are pot exhibited, and therefore
the court cannot decide whether they were excepticnable, or not; and to
fhew them to have been exceptionable, otherwife than by his own word,
was incumbent on the plainuff. fecondly, the plaintiff, having accepted
the inftruments, and having executed bonds for payment of the confideration
money, by which the defendents legal title to intereft became perfet; the
defendents having done every thing required of them, towards perfecting the
plaintiffs right to the money due in Jamaica; and the plaintiff not appearing
to have fuftained any, or but inconfiderable, damage by the pretended defect
of powers, or infuthciency of theaflignment; to fulpend the cefendents right
to the whole intereft of the Virginia money feems atked with no giace, in a
court of equity, by the plaintiff, who, during that whole time, hath been

receiving
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receiving interéft, at fix per centum, for all the Jamaica money to which
he was intitled;—a court of equity, with whofe principles fuch a rigour
femeth inconfiftent, and which would rather amand the plaintiff to his re-
medy by action at common law. The other objection, urged by the plaip-
tiff, to the commencement of intereft is fqundcd on the endorfements on the
plaintiffs {econd and third bonds, and is theught to be utterly groundlefs
from the terms of the endorfements themfclves.

ARTICLE "IV,

Expenfes incurted by the plaintiff in authenticating the {econd powers and
aflignment, for which the plaintiff clameth a credit, and expenfes incurred
bv.the defendents in procuring the execution of thofe fecond powers and
afﬁgnmcnt, for which the defendents clame a credit: the rejection of the
former and the admiffion of the later by the commiffioner are approved;
bcaufe the infufficiency of the firft powers and aflignment doth not appear,
as hath been obferved, and ought to have been made to appear, before the
plaintift can juftly clime the one, or the defendents otight to be burthened
with the other.

ARTICLE V.

Half the expenfes incurred by the defendents, in negotiation of the plain-
tiffs bill on Shoolbred and Moody, with part of which half only the plaintiff,
in his remarks on the commiffioners report, admiteth himfelf to be charge-
able. the charge of half the expenfes is allowed; becaufe the report ftateth
the parties to have agreed to divide between them the expenfes, that is, to
divide the whole expenfes equaly.

ARTICLE VL

Cofts of fuit on the third bond, with which the plaintiff, excepting to the
veport, allegeth he ought not to be charged, becaufe the action was com-
menced a few days before the time, when it ought, by the agreement, en-
dorfed on the bond, to have been commenced. this exception is difallowed,
bzcaufe, if the commencement of the a&tion were premature, the plaintiff
might have pleaded it, and he waved it, by not pleading it, and becaufe the
money was confefledly due before the judgement was rendered.

Therefore the court, upon the whole matter, difallowing the plaintiffs
exceptions to the report, and approving the fame report corre¢ted, and b
the fupplements thereto accommodated to the preceding opinion, doth ad-
judge order and decree that the injuncion, to ftay execution of the defen-
dents judgements, be perpetual, as to the whole of the firft judgement, and
as to fo much of the fecond judgement as excedes 948l. os 3d. and the
cofts, with intereft upon 936l. 8s. 2}, from the 24 day of november, in
the year 1791, and that the {aid injunction be diffolved, as to the faid 9481,
os. 3d. with cofts, recovered by the fecond judgement, with intereft upon
the faid 9361. 8s. 2 . from the 24 day of november, in the year 1791, and
alfo be ditiolved, as to the third judgement, which was to be difcharged by
the payment of 1833l. 6s. 8d. with intereft thereon, from the 16 day of
november, 1787, and the cofts; and that the plaintiff, who appearcth to
have complained againft the defendents without juft caufe in every inftance,
except where they controvertsd the credit clamed by him for his order cn
James and Macomb, and who appeareth to have delayed the defendents un-
righteoufly, do pay unto the defendents the cofts expended by them in their
defenfe, both in the county court, and in this court.’

~ The court of of appeals, before whom the caufe was carried by the plain-
tiff, on the 31 day of o&tober, 1794, delivered the following

Opinion
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OPINION avp DECRE E:

¢ The court is of opinion that there is no error; in fo much of the faid
decree, as ditalloweth the clame of the appellant, to fufpend the commence-
ment of intereft on his bonds, contrary to the terms of them, on account
of the fuppofed del:y in the transfer of the fubject purchafed, nor in the al-
Jowance to the appellee of half the expcnfes only in negotiating the bill on
Shoolbred and Moody, nor in awarding the appellant to pay all cofts in the
{uits at law, nor in allowing the appellant a credit for his order on James
and Macomb; but that the faid decree is erroneous, f{o far as it difallows
the clame of the appellant, for a deficiency, in the fubjectafligned, of what
it was ftated to be, at the time of the contract, and allowing the appellee
for a fuppofed furplus in the transfer, beyond the faid firft ftate; on which
fubjeét this court is of opinion that there was a deficiency in the affignment,
of what it was ttated to be of 2435l 115, 73, from which, deducing the
{um of g20ol. 14s. 1 1d. received of Hibbert by the appellant, which is all
the appellant ought to be accountable for on that occafion, there remains a
balance of 514l 16s. 8d. for which, with intereft from the 1 day of april,
1783, the appellantis intitled to a credit again{t his bonds, without recourfe
to any rule of proportion for increafing or diminithing the fum, fo as to
throw either gain or lofs upon the appellant; that the faid decree is alfo er-
roneous, in this, that the court difallowed the appellants expenfes, in the
execution of the fecond power, and allowed the appellee his expenfes, on
that occafion, fince nzither of the parties appearing to be more in fault than
the other, in producing the defect in the firft power, the expenles of both
‘ought to beallowed, and being added together equaly borne by the parties;
and alo in this, that the appellant is decreed to pay the whole coftsin equi-
ty, whereas being relieved partly in the faid court of chancery 2nd more ex-
tenfively in this court, he ought to recover his eofts in equity, as well in
the {aid court of chancery, as in the county court; and that the. account,
ftated by the commiflioner, {o far as it 1s inconfiftent with this decree,
ought to be (-t afide, and itand as to the refidue. therefore it is decreed and
ordered, that the f2id decree, fo far as the fame is above ftated not to be er-
roneous be affirined; that the refidue thereof be reverfed and annulled, and
that the appeliee, out of his teftators eftate, in his hands to be adminiftered
pay to the appeilant his cofls by him exp.nded in the profecution of his ap-
peal aforetsid here. and it is ordered that the cauf: be remanded to the faid
court of chuncery, for that court to have the account between the parties
reformed, and a decree entered, according to the principles «f this decree.’

R EM A R K &S

I. The principal queftion controverted by the parties was, whether James
[Hunters executors were bound, by their contradt, to account with Danicl
1.aurence Hylton for the intereft of that money, which Hibbert and Jack-
{on had received, and tor which they refufed to pay intereft, whlft they
retained it?  which queftion was refolved into this other, in the language
of the court of appeals, whether a deficiency was in the fubje& affigned by
the executors to D L Hylton? _ .

The judge of the high court of chancery, 1n a lengthy perhaps taedious

- difcuffion, which preceded his decree, endeavoured to prove the executors
not bound, or, in other words, to prove no deficiency.

This is refuted by the court of appeals, after mature deliberation, in the

following terms:

¢ The court is of opinion that the fail decree 1s erroncous, fo far as it difal-

Jows the clame of the appellant for a deficiency, in the fubject affigned, of what

it was flated to be, at the time of the contrait ** on which_fubjedt, . this court
is
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is of opiniom, that there was a deficiency, in the afignment, of what it was
Tated to be, of one thoufand &e. that is, this court is of opinion the faid
decree is erroneous, in difallowing a clame, which this court is of opinion
ought to have been allowed. . 7

This fpecimen of refutation feemeth not lefs happy than compendious,

1, it is oeconomical, for by it are faved the expenfes of time and labour re-

aifite, in a diale@ic inveftigation, which 1s 10mct1m‘es. pcrp.k:X.Cd with fyb.
born difficulties. 2, it is a fafe mode; for fallacy, if it exift in the refuta-
tion, cannot be detected. 3, it prevents unimportant dlfcuﬂ?lon; for a de-
teion of fallacy would be nugatory, the doom of judges in appeal being
fite. )

2. The allowance of a furplus to the executors 1s confefled to be errone.
ous, if the fubje@t afligned, inftead of being fuperabundant, were defi-
cient. o ‘

. The rule of proportion, ata recourfe to which in the reverfed decree,
the reverfing decree feems to glance, as if 1t had beqn impertinent, was not
introduced, as is there {uppofed, for increafing or diminifbing the fum [5 as to
throao cither goin or lofs upon the appellant, which would have been truly
ridiculous, but, upon the fuppofition that the appellant was intitled to any
allowance for a deficiency, to thew the arithmetic, by which he clamed for
that deficiency fo much as 1055 pounds, to be falfe. and for that purpofe
a recourle to the rule of proportion was not inpertinent,

4. In defence of that part of the decree, which difallowed the appellants
expenfes in execution of the fecond power, _ar:d allowed the appellee his ex-
penfes on that occafion, and whi-h is condemned of error, the author of
that decree propounds for examination theie quefticns: 1, whether any
proof hath been exhibited of defect in tke firft power? 2, whether every
purchafer doth not prepare the aéts by which the right to the thing pur-
chafed is transfered? 3z, if the nurchafer, who hath accepted a transfer,
and bound himfelf to pay the purchafe money, difcovering a defet in the
transfering a&t, and deliring it to be fupplied, ought not to pay the expenfes
incured thereby?

5. In many cafes, determined by the high court of chancery, the plain-
tiff, partly fuccefsfull, hatl: recovered only part of the cofts, in fome hath
recovered no cofts, and in fome hath been condemned to pzy all the cofts;
and the prefent judge of that court will feel grievous diftrefs, if he is to un-
derftand thefe words in the reverfing decree: the appellant being relieved
partly in the court of chanccry he ought to recover bis coffs in equity, to be the
canon, prelcribed for his regulation in awarding cofts in future, from which
no circumftance -0 juftify a deviation—however that the plaintiff is inti-
tled to his cofls in :hi~ cafe, as much as he is intitled to the extenfive relief
afforded to him by the court of appeals, the judge of the h. c. c. will admit
without haefitation,

BETWEEN
WILLIAM FARRAR, plaintiff,
AND

FRANCIS JACKSON, defendent.

[ HOMAS FARRAR, tenant in taille of lands, to which flaves were
L annexed, fold, _fOl' his life, two of them, a woman and a boy her
child, to James Waddill, who fold them to John Pruett, from whom the

defendent, fuppofing them to be the property of John Pruett hafed
them for 75 pounds. property of John Pruett, purc

The Elaimiﬁ‘} eldett fon and heir in taille of Thomas Farrar, was not
able to dx(coyer in whofe pofleffion the two flaves, with feveral others born
by the woman after the fale of her, were, until more than five years had

clapfed
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elapfed from the time, when his right of action accrued by the death of his
father; but {oon after he difcovered them to be in pofleflion of the defendent,
againft him this fuit was commenced, in Amelia county court in chancery,
to recover the two negroes, with the afterborn children of the woman, and
their profits.

The bill itited, that the Jefendent knew or fufpected the flaves which he
bought to be under incumbrance, and John Pruett not to have power to
convey 2 legal title to them, and therefore took from him a warranty in the
bill of fale.

The defendent, by anfwer, alledzed himftit to have been a purchafer for
a valuable confideration hons{tly p.aid, and denied notice of the plintiffs title
before t.:> purchafe, but confeiicd that he had notice, fome time after he
had puichafzd the flaves, and paid for then, that they were entuilzd; and

lead :d the ftatute for lunitation of actions in bar of the plaintiffs demand.

The plaintiff replied, that he cught not to be precluded, Lecaufe the flaves

cwere removel, by John Pructt, to fuch a diftance from the pl.mtiffs refi-

dence, for thz purpofe of concealment, that, though the five years had
elapfed from his coming of age, before fuit commenced, he could not, in
all that time, by tne moft diligent fearch, find cut where; or in whofe pof-
feflion, the flaves were, and never made this difcovery until three months
before the commencement cof this fuit.

Many witnefles were examined, but no-material fact, more than the fa&s
ftated befor-, and admiteed by the anfwer, were proved, unlefs it be this;
that the defendent, after haviag notice of the plamntiffs title, - which notice
probably was 12 the life time of Thomas Farrar, propoefzd to fell the flaves
to one who might carcy them to fome remote parts, perhaps with defign to
prevent a recovery of them by the plaintiff.

The county court difmiffed the bill. the high court of chancery, to
which the plain‘iff appealed; on the 20 day of may, 1788, reverfed thede-
cree, two of the three judges, whereof the court at that time confifted, de-
claring their opinion, in oppofition to the other, to be, that the plaintifis
title to the flaves clamed by him is well eftablithed, and that, upon, the
whole CIRCUMSTANCE?D o1 the cafe, the defendent ought not to be ad-
mitted to avale himifeif of the at of limitations in bar of fuch title, and de-
creed the defendent to dehver up the flaves, and pav their profits, an account
wheieof was directed to be fluted by auditors, to the plaintiff,

Upon this opinion, ke wio dificatzd from his colleagues fubmits to cen-
furs thele

R E M A R K S§:

The circumftances, upon whizh the plea was difallowed muft be one or
fome or all of the following: the warranty contained in the bili of {:le from
John Pruett to the defencent; the removal of the flaves by John Pruett to
a great diftance, for the purpofe of concealment; the defendents failure to,
difclofe his pofleffion of the flaves to the plaintiff, after his title to ther, and
fearches to difcover the pofleffor of them, were known to the defendent; the
defendents treaty, with a dealer in {laves, to tranfpert them to remote places,
and thereby to hinder the plaintiff from reclaming them.

The firft of thefe circumf{tances, is, at moft, a flight prefumptive evidence
of a fufpicion that John Prueits title might not be a good title. but how
this can prevent the operation-of the ftatute is not difcerned; and therefore
this circumftance is believed not to be one of thofe to which the tweo judges
alluded.

The fecond circumftance is thought to be not more pertinent, and there-
fore perhaps was alfo not intended. for any thing done by John Pruett, in
which the defendent did not aét a part, ought not to be detrimental to the
latter, and that he acted any part in the removal of the flaves by John

Y Pruett
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Pruett is not proved, nor even pretended, in the bill or replication,

The third circumiftance is not admitted to be one upon which the defey.
dei:t ought not to have the benefit of the ftatute. for a bona fide purchafer
for a valuable confideration, without notice of the title of another, accorg.
tuz to numberle(s determinations by courts of‘ equity, iS_HOF bound to difco..
ver that which will enable the true owner to recover the thing clamed. apg
fuch a purchafer was the defendent. his failure then to difcover his poffeffion
of the negroes, which difcovery a ceurt of equity would not have compelled
him to maks, was not 2 wrong, nor is fuch a filence comprehended in the
6th fetion of the ftatutz for limitation of altions, providing that a party
absconuing or concealing bimself, or by remzval out of the country, or out of the
county o/'g/az': refidence; when i cause of action accrucd, or by any other indiredt
woys or means, defraiing or obstriiiing any person or persons, fz.‘vbo bave tith
thorctoy from bringing and mainiaining ﬂﬁﬂ:‘o’i’_& within the times lunited by the aif.
i this filence be comprehended in that fection, it muft be by the Vyorfis, -
diredl <cays or meaus defeat or obfiruct any perfon or perfons from bringing and
saimtannng  actions. a mon who Cdefeateth another muft do fomething.
but he who is filent doth nothing. a man, who obftru&teth another,
muft either throw the obflruGion in his way, or muft fuffer the ob-
{tru¢tion which he, the obftrutor, had thrown in the others way, to
remain there. for the words of the a&t are, #f any perscn obfiruct ano-
ther, in bringing bis afiion wwithin the tim: limited, fuch defendent, that is the
party cbftructing, [ball not be admiited to plead z‘be. act. The party therefore
who is not admitted to plead the a¢t is he who originaly caufed the obftruc~
tion, not he who fuffered an obftruction, which a third party had caufed,
to remain. the obftruction to the plaintiffs commencement of his action
within the time limited in this cafe was, that he did not know in whofe pot-
feflion the flaves were. but John Pruett, by removal of the flaves to a great*
diftance, not the defendent, caufed thatignorance. thedefendent, therefore,
did not obftruct the plaintiff in commmencing his action within the time limit-
ed. confequently the defendent is not inhibited to plead the a&. the defen-
dent doth not appear at any time to have denied the flaves to be in his pofef-
on, and that he was bound to go o fend to the plaintiff and give him
information thereof perhaps no man will fay.

The fourth circumftance was, that the defendent meditated and propofed
a fale of the flaves to one, who might tranfport them to places remote, for
the purpofe probably of defeating or obftructing the plaintiff. but the de-
fendent did not profecute his defign; the defendent, therefore, did not thereb
defeat or obftruct the plaintiff, more than he would have defeated or obftru-
ed him, 1f the defign had never been conceived. confequently the defendent,
by this circumftance, was not inhibited to plead the aét. befides the court
could not regularly confider this circumftance, becaufe it was not charged
in the bill. if it had been charged, the defendent, by anfwer, might have
denied the fa@, and againft that denial the proof, which was the atteftation
of a fingle witnefs, would not have prevaled.

From the decree of the high court of chancery the defendent appealed;
but the parties compounded the matter.

| BeTwEEN _
EDMUND PENDLETON, p/czim‘{ﬁ:
AND

THOMAS LOMAX, adminiftrator of Lunstord Lomax, defendent,

THOMAS WYLD, on the firft day of may, 1753, drew a bill of ex-
change, on Berkeley, Chauncey, and company, of London, for 440l
12s. od. fterling, payable to Lunsford Lomax and “the plaintiff, who en-
dorfed it, and endorfed it, at the requeft of the drawer, to give him a cre-

dit,
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dit, thereby becoming his fureties. the bill was protefted. the holder of
it was Benjamin Waller, for the benefit of John Harmer and John Lidder-
dale, in England, to whom the money was due.

The plaintiff moreover endorfed two other bills of exchange, drawn by
Thomas Wyld, on Berkeley, Chauncey, and company, which were pro-
tefted: one for 400 pounds fterling, to which Thomas Turner was inti-
tled, and the other for 500 pounds fterling, to which James Mills was intitled.

In order to indemnify the plaintiff from lofs by means of his endorfements,
Thomas Wyld, by indenture, on the 8 day of june, 1753, conveyed all
his eftate, and affigned all his credits, to the plaintiff, giving him an irre-
vokable power of attorney to collet the latter, in truft to fell the eflate,
and to apply the money, to be raifed by fule thereof, and by colleion of
the credits, to payment of the debts of Thomas Wyld in this order, to wit,
60l. 13s. 6d. of current money of Virginia, due to Prefwick and Thomas;
660 pounds of current money due to James Mills, for which Thomas
Birch and James Falkner were Thomas Wylds fureties; 400 pounds fter-
ling due to Thomas Turner by a protefted bill of exchange, drawn by Tho-
mas Wyld, and endorfed by the plaintiff and James Taylor; goo pounds
fterling due to James Mills, by a bill of exchange, drawn by Thomas
Wyld, and endorfed by the plaintiff, if the bill {hould be protefted, as was
éxpected; 440l 12s. fterling due to John Harmer and john Lidderdale,
by the bill of exchange drawn by Thomas Wyld, and endorfed by the plain-
tlﬁ' and Lunsford Lomax, if the bill fthould be protcﬁed, as was alfo ex-
pected; and feveral other debts therein after mentioned.

The money produced, by the fale of Thomas Wylds eftate, and the col~
le&ion of iiis credits, after being applied to payment of thofe debts which;
by the deed of truft, were to bb firft difcharged, was fo far from bemo fuf-
ficient to indemnify the plaintiff that, on account of the bill for 4_4.01 128,
ﬁcrlmg, 5311 1s. 7d. of current money of Virginia, remained due; which
the plaintiff difcharged, taking up the protefted bill, and giving his own
bond, for payment of the money remaining due on the bill; to Benjamin
Waller.

The proteﬂed biil of exchange was taken up, and the bond executed in
dlf@harge of it was dated, in novembel, 17506.

But the plaintiff, as he alleged, pcrplexed with much bufinefs, did not,
until fome time in the year 1766 demand one haif of this money, with in-
tereft, from Lunsford Lomax, who refufed to pay it.

To recover the money and intereft the plaintiff commenced a {uit agamﬁ.
Lunsford Lomax in the county ceurt of Caroline in chancery, .

That defendent pleaded the ftatute for linitation of aétxon", in bar of the
plamnffs demand; to which the plaintiff replied, that, in the fale of Tho-
mus Wylds Cﬂ'dte, and colle@ion of his credits, the plamtxff was cmploycd
many years, and until it was completed, his lofs, and the muoiety of it,
which the defendent ought to contribute; could not be afcertained. Lun{-
ford Lomax died before the argument,

A bill of revivor was filed againft the prefent defendent, who relied upon
the fame plea.

The county court overuled the plea.

The defendent appealed to the high court of chancery, which at that time
confifted of three judges.

One of them was the plaintiff, who therefore could not fit in the caufe.
another was of opinion that the plaintiffs right of aion accrued the fourth
day of november, 1756, when he took up the bill of exchange, and gave
his own bond for payment of the money due upon it; and that not having
commenced his {uit before the year 1768, his demand was barred by the
ftatute for limitation of a&ions, and that the decree was erroneous. the
third judge {eemed inclined to affirm the decree. and therefore the cafe,

that
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that it might not remain undecided, (2 ) was adjourned, for difficulty, as it
was {aid, to the court of appeals: who on the 7 day of july, 1790, deli-

d thi
veree T O PINTIO N,

¢ That the a@ of limitations is no bar to the demand of the plaintiff,
under the particular CIRCUMSTANCES of his cafe.’

R EM A R K &:

In this opinion is implied, that if thefe circum{tances had not been in the
plaintiffs cafe, he would have been barred. let us then enquire if the cir-
cumitances ought to have prevented the bar.

The circumf{tances are not particularly mentioned in the opinion. the
multiplicity of bufinefs, with which the plaintiff in his bill allegeth himfelf
to have been perpiexed, will furely not be pretended to be one of thofe cir-
cumftances.  the only others are thofe ftated in the replication. in confi-
dering which the following faéts, proved by the plaintiffs own documents,
deferve attention.

The bill of exchange was drawn and endorfed the firft day of may, 1753;
the deed of truft was executed the 8 dav of june, 17353, and acknowledged
before Hanover county court on the fame day. the truft eftate was fold be-
fore the 25 day of april, 1754, perhaps fix months before, for on that day
the money due for the fale was payable, and by the deed the fale was to be
on fix months cred.t,  the bill of exchange was tzken up by the plaintiff,
and his own bond execated for payment cf the money remaining due upon
it, the 4 d»y of november, 1756 of Thomas Wylds credits collected by
the plaintiff, amounting to 1to3l. 113, &d. all except gl. 10s. 10d. were
collected before and in tre sarnth of february, 1762, which laft was fix
years before the plaintitr comatenced his fuit.

Now with what propriety cou'd the replication ftate that the plaintiff
could not afcertain his lofs early enough to commence his fuit for a contri-
bution before 17687 4

But whether he could or could not afcertain his lofs {coner feems unim-
portant. if the deed of truft and letter of attorncy had not been executed,
the pluintiffs caufe of action would have accrued, and confequently the time
of limitation againft him would have begun, on the fourth day of november,
-1756; ‘becaufe at that time the plaintiff difcharged the bill of exchange, by
executing his own bond for payment of the money due thereby, and became
the holder of the bill." the plaintiffs right of action, if he had a right of
a&ion, which feemeth iadifputable, was founded, either on 2 compad,

which

() Whether the decree in this cafe, the court being divided, ought not to have
been ajfirmed was not difivyfed at the bearing. the confequence of equal fugffrages,
in criminal profecutrons, is abfolution of the accnfed.  Acfehylus, in bis Eume-
mides, informs us that fuch was the diftate of Minerva, in the caje of Orefles,
when of the judges, who tried bim for flaying bis wother, the fame number was
om each fide of the qucflion.  the like in tricl of a flave, by the flatute made in
1748, chap. 31. of the edition in 1769, feil. 7. the reafon may be that the
accafed 15 prefumed to be innocent until be fhall be condewmmed; and ¢ majority at
leafl muft condemn. in the court of appeals, by the act of their conflitution,
the fentence is affirmedy if the Votes for veverfal be not nwre than the votes for
the contrarys becaufi the fentence, lefore it [ball be condemned for error, is

“prefumed to be correit; and when the balance is in aequilibrio, the feale for af-
Sirmance of ‘the fentence under examiiation baving that preﬁlmplz'o;z thown into
it pracponderates. i the courts of common law; certain motwons fail, if ap-
proved ty balf the judges only. |
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which, if not declared, is underftood to exift, between thofe who jointly
affume a burthen, that they will bear the burthen equaly, where different
proportions have not been ftipulated; in the fame manner asa correfpondent
compact is underftood to exift between joint adventurers in an enterprife,
that they fhail fhare the profit: or founded on a fubftitution of the plain-
tiff by Harmer and Lidderdzle in their place, by delivering the bill of ex-
change, which was an implicit aflignment of their right, to him. ona
fybftitution only, by the roman civil law, could a furety or a joint furety,
who voluntarily paid the debt for which they were bound, compel the de-
bitor, in one cafe, to reimturfe the money, or the confidejuflor, in the
other cafe, ro contribute towards his alleviation. () for, in the firft cafe,
the creditor, when he received his money from the furety non in folutum
accepit, did not receive payment; it was not a payment, becaufe a payment
is the proper act of a dehitor, and although the creditors right to receive the
money afterwards cannot be exerted by him, any more than if he bad for-
maly afligned the right to another man, the debitors obligation to pay the
money to fome one is not difcharged ;—the thing which he was bound to
perform is not performed. a right to exact that performance, which re-
maineth unextinguifhed, not being exercifeable by the original creditor, is
competent to the furety alone. to him therefore the creditor, when he re-
ceived the money, quodammodo nomen debitoris vendidit; transfered the
right to demand the money from the debitor; a filent tranfition of the right
being wrought by the praecept of juftice, which intitleth him, whois injur-
ed by the default of another, to reparation, and confequently granteth to
him the means neceffary to effect the reparation. the fame reafoning is ap-
plicable, in the other cafe, where one furety payeth the whele debt; for to
him the creditor is underftood vendere caeterorum nomina, to transfer his
right to demand fo much of the money as the other fureties ought to con-
tribute. the plaintiffs right of action, which ever be the foundation of it,
began, when he difcharged the whole money due to Haimer and Lidder-
dale, or when he was fubftituted in their place. the fame muft be the
commencement of that period at the end of which the defendents right to

refcribe was complete, if this would have been the cafe, on a fuppofition
that the deed of truft and letter of attorney had not been executed, are any
tranfactions betweer. the plaintiff and Thomas Wyld, tranfa&ions too jn
which Lunsford 1.omax did not concur, which he doth not appear to have
known, and of which he probably never heard, are thefe tranfaétions fuch
circumftances in the cafe of the plaintiff that the a& of limitations ought to
be no bar to his demand? or, in other words, can the obligations and
rights of one man be changed by tranfactions between other men, to which
he, not only did not confent but, was not even privv? if the plaintiff, by
a&ion commenced againft Lunsford Lomax in 1756, had recovered one

half

(6) Fidejufforibus fuccurri folet, ut ftipulator compellatur ei, qui folidum,
folvere paratus ¢ft, vendere cacterorum nmomina. Dig. l. XLVI, tit, 1. |.
XVII.

Cum alter ex fidejufforibus in folidum debito fatisfaciat, altio ei adverfus eum,
qui una fidejuffit, non competit. potuifli fane, cum fifco folveres, defiderare, ut
Jus pignor:s, quod fifcus babuit, in te transferretur: et fi hoc ita faltum A
ceffis aclionibus uti poteris. quod et in privatis debitis obfervandum ¢ff. C, I,
VIII. tit. XLI. /. XI.

Cum is qui, et reum et fidejuffores babens, ab uno ex fidejufforibus accepta pe-
cunia praeflat altiones: poterit quidem dici nullas jam effe, cum fuum perceperit,
et perceptione omnes liberati funt; fed non ita eff. nom enim in folutum accipit,
Jed quodammodo nomen_ debitorss wvendidit, et ideo babet altiones, quia tenetur
ad id ipfum, ut pracflet altiones. Dig. lib. XLV tit. 1. | XXXVI.

\ > ,
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half the méney for which the bill of exchange was drawn, without dedu@.
ing the money received by the fales of Thomas-*Wy.}df eftate and by the col-
lection of his credits, Lunsford Lomax, if he might baye compelled the
plaintiff to apply the money {o received towards his alleviation, would have
been intitled to the fame remedy, although the deed of truft and letter of-
attorney had not been executed. fo much for the circumiftances in the cafe
of the plaintiﬁl N | . . | L

Now let a few words be added on the circumftances in the cafe of Lunf-
ford Lomax. that this man knew, had heard, or fufpected, until the fam-
mer of 1766, that the bill of exchange, endorfed by him thirteen years be-
fore, had been protefted, doth not appear, and is not even alleged.  Benja~
min Wallef, or they for whofe benefit he actea, if notice of the proteft
had not been given of it to [.unsford Lomax, in a reafonab-]e time, could’
. not have charged him by his indorfement;. and no man will pretend thir-
teen years to be a reafonable time. in thefe circumftances; the plea of the
fratute for limitation of actions in this cafe would be thought by fome to be
a \lega.l and confcientious defenfe; if better judges had not determined the:
contrary.

BETWEEN - o o o
EDMUND PENDLETON and Peter Lyons, furviving adminiftrators of
. John Robinfon, with his teftament annexed, plaintiffs, -
. AND , | L ;
ELIZABETH WHITING,; executfix of Feter Beverley Whiting, and
“Warser Lewis and John Seawell, executorsof T homas Whiting, defendents.

HE plaintiffs, in their bill, flated that, an intimacy ahd‘“friehdfhip'!

_having been between John Rebinfon and Beverley Whiting,  the for-
mer, not only advanced to the latter moneys at different times, » but, being
treafurer of Virginia, did, at his requeft, zllow to fheriffs and infpettors
money due to them from Beverley Whiting, charging them to him in account,
and giving him fundry credits. = a Copy of this account, number 1, fupported
by vouchers, is annexed to the bill, whereby a balance, including intereit,
of 4181. 16s. 10d. appeared to be due to John Robinfon from Beverley
Whiting, when the latter died, in 1755. Beverley Whiting appointed his
brothers Thomas Whiting and Frahcis Whiting, with John Robinfon,
executors of His teftament, and appointed John Robinfon Guardian to his
fons, which truft the teftator hoped he would vouchfafe to take ::pon him,
as a teftimonial of the laft favour he could beftow upon the teftator. the
bill ftated that John Robinfon was induced to accept the truft of executor
and guardian, by the promife of Thomas Whiting (for Francis Whiting
would not intermeddle in the matter) that he would manage the plantations
and other affairs of the eftate, and attend to the education of the children,
~ and recur to John Robinfon for advice when it fhould be neceffary. = of this
promife no proof is exhibited. The bill ftated that John Robinfon did
not concern himfelf in the affairs of Beverley Whiting, otherwife than in
fettling with fheriffs, and other public colleGors for levies due from the
eftate, and in paying fome debts, all which advances are entered in the ac-
count, number 2, annexed in the bill for which vouchers are alfo exhibited.
the plaintiffs however admit, from information, that John Robinfon had
drawn orders on an overfeer, at one of Beverley Whitings plantations; for
corn, for the amount whereof, when it could be afcertained, the plaintiffs
- were willing to give credit. the bill ftated that Thomas Whiting fhipped

the crops of his brothers eftate, and imported goods for his family, and there-

fore accounts of the difpofition of thofe crops could not reafonably be requir-

ed from the . plaintiffs, whofe teftator tranfaGed no bulinefs relative to the
eftate otherwife than as before mentioned.

The
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The bill further ftated that Peter Beverley Whiting and John Whiting,

who were fons of Beverley Whiting, and to whom he had devifed his eftate,
after, by the profits of it, kept together, his debts fhould be difcharged,
having attained their full ages, and fomehow got poffeffiornt of their refpective
eftates, John Robinfon was defirous of having the accounts of the admini-
firation {fettled, that he might receive the confiderable balance due to him,
and procured feveral times and places to be appointed for mecting with Tho-
mas Whiting and the fons for that purpefe, but they did net meet, and ke
died in may 1766. i *
3 The bill further ftated, that the plaintiffs, to whom with another fince
¢oad, the adminittration of John Robinfon’s ellate with his teitfament anncx -
ed was committed, employ:d George Brooke to adjuft the accounts of the
eizate anl coliect the money due to it, delivering into his hands the books
and papers, for that purpofe, until his death, in the year 178 , during
which time, nom the confidence repofed in thatagent, the plaintifil couht d
not thut he had collected the debt, or fecured it by a bondora Judgemert,
they had not difeovered that a fettlement had been made or a {pecialty t.en,
however they belicved and hoped to prove, that George Brooke tarnifhed
copies of the accounts, numbers 1, and 2, to Peter Beverley Whiting (jolin
being dead infolvent) and thewed him the vouchers for the fime, which
were found carcfully wrapped up with the accounts, and that Peter Bever-
ley Whitinz had n» objeltion to that account, but did not pay or give d
fpecialty for 1t, until he fhould have a generil accoant of the adminifirition
of his futhers eftate festied, which he knew was only to be expected from
his uncle Thomas Wiaitirg, but which he hopc! might be forwarded by
the affiltance of George Brooke, %f payuent to the plaintiffs were delayed.
in part proof of thefe fuggeftions, the pluintifs {tited, that one John Hob-
d-y, who had been an overfeer for Beverley Whiting, and after his death in
his eftate, had a demund, on thataccount, of 35l. 16s. 64 befides intereft
from june, 1758, and, being indebted to the eitute of John Robinfon, in-
fifted that George Z:ooke fhould allow Lis demand, for which he alleged
John Robinfon to have been liable, out of his debt; and thereupon Peter
Beverley Whiiting, that he waght induce George Brooke to give the propofed
c.edit, figued the wote followinr:  the money that is due trom sy fathers
eflatey to mr jobn H.bduy 2 will pay, wwicrcver iy fathors eflate is fotilod
wil the Jprakor s, Peter Bevorly iVhiimg, gune the o, 1767 from whence
the plintiffs inferrec thit Peter Beverley Whiting knew an account to be
then fubfitting betsween his father and John Robinfon, and that he meaned
to have a f.ir ietcdement thercof at a future day; and that he alfo knew he
thould be indebted on that account would appear, as the plaintiffs alleged,
from an order drawwn by him on Leroy Hipkins, dated the 7 day of noven-
ber, 1771, in thefc words: i, pleafe to pay to tie admiriirazors of Sihn
Robinfon of>:vre 350, 165, 64, and you'll oblige, fir, your bumiiz jervant Perer
Beverley W hiting.

The plaintits further ftated, from information, that George Brooke,
Peter Beverley Whiting, and Thomas Whiting had obtained an order of
Gloucefter county court, appointing commiflioners to examine and fettle the
refpective accounts of John Robinfon and Thomas Whitin: with the eftate
of Beverley Whiting, but the order was not performed, through the failure
of Thomas Whiting to attend the commiffioners at their meetings, uatil
the late 'war, which interrupted bufinefs of this kind.

The plaintiffs further ftated, that, in confequence of an inquiry made by
their agent, after the death of George Brooke, into the ftate of this bufi- -
nefs, the plaintiff Edmund Pendleton received from the defendent Elizabeth
Whiting a letter, dated 16 day of auguft, 1783, of which a part quoted in
the bill is in the words following : 7 bave nforincd cols Whitings executors,
that i intend, next court, to petstion for a [ittleinent of the eflate, which they

Jay
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they are wi/!z';*zg 0 have done; and i g’auh‘ not you are equaly fo. Jou will pro-
bably wander why you were not applied to ere now. t{ze reafon, /"f» was, [b.at
the [peaker was faid to die infilvent. the report of this account will only érzng
on @ jetilomct o few months Jooner than was intended; for i was always {lg;er_
witned to perfie the meaftres our friend wanld bave taken, bgd it not pleafed 1,

g bty to rake bim from us. _ , .
alﬂﬁ 'alj;fwa- to thisjleticr, the plaintiff Edmund Pendlctoq wrote a letter to
the defendent Elizabeth Whiting, pointing out the n}odc in which the ac<
cotints between the parties might be conveniently adjufted; he afterwards
wrote another letter to her, defiring to know what (he had done, or meant
to do, in the Lufinefs. o o
~ But the plaintiffs ftated that the defendent Elizabeth Whiting, com-
bining with the other defendents, who are the executors of Thomas
Whitiig, refufed to procede in the fettlement of accounts between the par.
ties, although, at her inftance, in january, 1784, an order was made by
Gloucefter county court, appointing commiffioners for that purpofe, faying
tiat as fhe was advifed, the demand of the plaintiffs was barred by the
ftatute for Jimitation of actions. whereas the plaintiffs charged, that, John
Robinfon and Thomas Whiting acting as truftees, no length of time would
bar their being accountable to the children for the truft, and, equality being
the equity of this court, the remedy in fuch cafe ougbt to be .mutual. and
that in this light Peter Beverley Whiting underftood it was faid to be plane,
who from the letter and notes before mentioned, as well as the orders of
court for {ettlement of the accounts, never meaned to avale himfelf of the
length of time, but to have a fair and juft fettlement, and to pay or receive
the balance as it thould happen to be due; on which rotes and orders, as
well as the letter of, and order obtained by, the defendent Elizabeth Whit-
ing, the plaintiffs relicd, to obviate the act for limitation of a&ions, if it
thould be infifted on.

Ard the plaintiffs, alledging themfelves to be relievable in a court of equity
only, becaufe their teftator was cne of the executors cf Beverley Whiting,
from whom and whofe eftate the debt was due, and that eftate muft be there
perfued for fatisfaction, prayed that the defendents might be decreed to ac-
count, and to pay to the plaintiffs fo much money as ought to be charged
on Peter Beverley Whitings proportion of his fathers eftate, the plaintiffs
fubmitting to lofe fo much as ought to be charged on the eftate of John
Whiting, the infolvent fon.

The defendent Elizabeth Whiting pleaded the ftatute for limitation of ac-
tions.  She likewife put in an anfwer, to {tate the fubftance whereof here
will appear to be unneceflary. ,

The other defendents alfo put in an anfwer, containing nothingimportant,
and relied upon the ftatute for limitation of aions.

The plaintiffs replied to the plea of the defendent Elizabeth Whiting,
us followeth, that for fo much of their faid demand as accrued durine the
life time of the faid Beverley Whiting, in as much as the faid John Robin-
fon was executor of the will of the faid Beverley, and all fuits for the reco-
very of the faid demand thereby fufpended, the a& of limitations is not
pleadable, in bar of the faid demand, by the rnles of law or equity; and
although the faid John Robinfon might have retained fatisfacion for his faid
demand, yet the faid plaintiffs do aver, and will maintain and prove, that
he was prevented from fo doing by the two fons Peter Beverley Whiting
and John Whiting having refpeively taken pofiefiion of their eftates (con-
fifting of lands, flaves, and ftocks, net in the daily view of the faid John
Robinfon) without his privity or confent, thereby fubjecting themfelves to
the payment of the faid demand, which they frequently promifed to pay,
and thereby gained the forbearance of the faid John Robinfon. and the faid
complainants further infift, that as it appears, of the defendents own fhew-

ing,
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ing, and by the records of the county court of (Jlouceﬁer, that the faid
Peter Beverley Whiting in his life time, and the defendent fince his death,
have feveraly applied for and obtained, from the faid county court, orders
that the executors of the will of the 1zid Beverley Whiting thould make up
an account of their adminiftration, the faid defendent can not now, by the
rules of equity, be allowed to plead the acl of limitation in bar of fuch ac-
count, noravoid paymernt of any balance which, upon fuch account, may
appear to be due to the teftator of the c01nplama11ts, which is the end and
icope of their bill.
On the fecond day of march; 1791, the court delivered the followmg

O P I N I O N,

That the demand of the plaintiffs is, in its haturc, prdcnpnble for the
do@rine ftated in the bill, that as a truftee, that is one, to whom the ma-
nagement of an affair is confided for the benefit of another, is not difcharged,
by length of time, from the obligation of accounting for his tranfaétions and
adminiftration in and about the fub e& committed to him, fo a like privi=
lege ought to attend a remedy of thc former requiring an account fiom the
latter, 18 fuppcfcd to be fallacmus, -becaufe the pofleflion of what the one
receiveth is ﬁducxaly,———xs the pofleflion of him, for whom he acteth, and
whom he reprefenteth, in that inftunce, and therefote never begmeth to
work a peefeription; but the fame can not be praedicated of the others pof-
feflion, which is, on the contrary, for himtelf, and adver fary to all others:

thus, although an executor cannot by length of tume bar the right of the
legatary, yet poﬁeﬁion delivered to the legataly, or fuffered to bc taken and
kgpt by him, without caution to return the thing bequcatlnd in the event
of future recoveries of debts, may, as is apprehended, in. procefs of iime,
extinguilh the right as well of the execator, as of any other man, who, ne-
glcgtmg to vindicate the right within the period limited by law for aflerting
it, is prcfumed to have exthu abandoned it, or received fatisfaction for it;
the lutter of which premmptlons is the ftronger in this cafe of an executor
and guardian, who, having power to retain and ¢ appropriate {o much of his
conftituents citate, or the profits of it, as was equal to his demand, did aGualy
convert to his own ufe a part thereof, without giving credit for it, and, for
any thing fhewn to the contrary, may have applied more of it in the fame
manner ,———who left no account of a bill /a/ for two hundred pound,s fterling

p-id to John Robinfon, fuppofed to be the teftator of the plaintiffs, by John
H anbury and company, of Lendon, with which the exccutors of Beverley
Whiting were charged ;—and who doth not appear, and. is not pretended,
to have rendered, or ¢ven kept, any account whatever of his cxecutorfhip,
or gumdxanﬂnp, the account number 2, to which the bill referreth, feeming,
accdrdmg to the ftatc of it there, tohave been formed from papers found by
rummaging in a great mafs fince his death; for the promife of Thomas
Whiting, by which the faid John Robinfon is alleged in the bill to have
been induced to accept the truft, if the promife had been proved, could not
have difpenfed with his obligations to fullfill the truft, after he had accept-
ed it; nor do his attention to the duties of his pubhc office or his fervices
mn the execution of it appear, by any thing difclofed in this cafe, to have
been, the one fo fedulous that he could never advert to the duties of this
private office, or the other {o beneficial to the community that their merit
can atone for the neglect of a truft accepted as the laft favor he could beftow
on a dying friend. o

Neither

' (a) Tﬁis qppéarftb by €.X'[7‘Z'él't! annexed | z‘o‘ t‘bév mgffzéer; éf Elz}zaZét/J‘\fV‘bit.
ng.
Aa
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Neither doth the court admit the propofitioir aflumed in the replication;
that the faid John Robinfon being an executot, as well as a creditor of Be.
verley Whiting, all fuits for the tecovery of the plaintiffs demand were
thereby fuipended, to be true, nor, 1{ it were true, to be effectual to prevent
the operation of the ftatdte for limitation of aéhons ; for an executor who
had not affented to 4 legacy, which the plaintiffs deny the faid John Robin-
fon t6 have done, may wmaintain an action in a couirt of common law, even
againft the legataty, for recovering the thing bequeathed, and then may
retain fof his debt, or may profecute a fuit in the court of equity to recover
his debt in the firt inftance; but, if the fuid John Robinfon could not have
maintained a {uit, as executor he might have maintained a {uit, to recover
pofieffion of the eftae as (4 gdardian in either court.

And if the executorfhip obftructed the profecution of {uits by him, the
obftru&ion; ceafing with his death, did not impede the operation of the
ftatute afterwards. , ,

Nor is the fact avered in thé teplication, that the faid John Robinfon
was prevented from retaining fati¢faction for his demand by the two fons
Peter Beverley Whiting and John Whititig having taken pofleflion of their
eftates, without his privity or confent, thereby fubjecting themfelves to the
payment of the faid demand, which they frequently promifed to pay, verified
by the teftimony, or prefumable after fo matiy years, as to Petet Beverle
Whiting, to charge whofe eftate is one principal object of this fuit, the de-
mand as to his brother being waved.

The court is alfo of opinion that neither the note figned by Peter Beverley
Whiting, the 10 day of June, 1767, nor the order drawn by him, the 7
day of november, 1777, on Leroy Hipkins, nor the letter, dated the 16
day of Auguft, 1783, from the defendent Elizabeth Whiting to the plaintiff
Edmuond Pendleton, nor the order of Gloucefter county court, made on the
motion of the defendent Elizabeth Whiting, the firft day of January, 1784;
upoit which the plaintiffs rely to obviate the ftatute for limitaticn of actions;
bught to have that effe(t. |

Not the firft, becaufe, if a confent or an obligation to account be contained
in the terms of that note, the right of a&ion originating thereby would have
been batfed by the time elapfed between the date of it, and the day when
this {uif was commenced, nor doth Peter Beverley Wlhiting appear, of the
defendents own fhewing, as the replication ftateth, or otherwife, to have
applied for, and obtained from the ccunty court of Gloucefter, an order or
orders, that the faid executors of the faid Beverley Whiting fhould make up
an account of their adminiftration} the defendent, by her anfwer, havin
confefled that (he remembered to have only heard of orders, from the motion
of Peter Beverley Whiting, to have his fathers eftate fettled, nor is any fuch
order now among the exhibits.

Not the fecond, becaufe, if that could he {o interpreted, as to contain a
confent or obligation to account, it is alfo {uperannuated.

Not the third, becaufe in one paragraph of that letter the wiiter of it de-
clareth her opinion to be, that the lerigth of time is fuflicient to fet afide all
clames of the fort of that made by the plaintiffs, and, this being conneted
with the paragraph quoted in the bill, upon which the plaintiffs rely to prove
het fubmiffion to a féttlement of the executors account of adminiftration of
Beverley Whitirigs eftate, if a commentary be made on both of them toge-
ther, the' fairer interpretation is, that {he did not, by the latter, relinquith
the defenfe, which in the former fhe thought a good defenfe, and that in
faver to executors, of whofe negligence, infidelity, and delinquency the letter

AL 18
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(b) This is inaccurate. The fons wrere not intit)ed to po,fificr of their eflates
before the debls were paid. in the mean time therefore the cveciiors might have
retained or recovered the poffeffion.
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is replete with accufation; and if the defenfe and fettlement be incompatible,
the ought to be allowed her election to abide by the fqmicr, which fhe de-
clared, as is confeffed, before thc commencement of the fuit, and determined
by her plea afterwards. becaufe no part of the letter difcovereth, although
{he had been informed indeed of fome account again{t the eftate of Eeverley
Whiting, that the knew the nature or amount of the plaintiffs demand, or
fofpected that her hufband was indebted to them, the contrary of which laft
may be inferred, as well from her forwardnefs to bring on a fettlement, which,
if the demand be eftablithed, would terminate in aggravated diftrefs to her-
felf and her family, as from that member of the paragraph quoted in the bill,
wherein the fpeakers (Robinfons) infolvency is mentioned, as the caufe of
deluying an application to him to whom the letter was addreffed, his folven-
cy or infolvency being unimportant to her, otherwife than as fome part of
that reparation, for the loffes her hufband had fuftained through the mifcon-
duct of his fathers executors, which was defperate in the latter event, fhe
hoped might be obtained in the other: and if thus uninformed, and igno-
rant, and unapprized of the extent of the propofed fettlement, fhe had ex-
plicitly and unconditionaly promifrd to enter into it, the, f{pirit of equity
diQates rather abfolution from fuch a promife than exaltion of its perform-
ance. and becaufe the writer of the letter had no power ihereby to bind the
eftate of her hufband for payment of that with which if he had been then
living, he would not, by any thing now appearing, have been made charge-
able; for that an executor or adin niftrator, by his contralt, fhould create
an obligation in the teflator or inteitate; who had not delegated a fpecial au-
thority for that purpofe, fectus prepoftercus. and L

Not the fourth, as well for the reafon 11t afligned in the next preceding
fection, as becaufe the plaintiffs were not a party to the order, and were
purpofeley omitted by the defendent Elizabeth Whiting, faying, as they
confefs in the bill, fhe was advifed their demand was barred by the a& of
limitations; fo that the plaintiffs relying upon this crder, taken with that
faying, .to obviate the aét of limitaticn, fcem to rely dpo_n this, that when
the referved the power to plead the act, fhz relinquifhed the waér to plead
the act. _ , ‘

. And, upon the whole matter, the court reviewing and frequently pon-
dering the fubjets of the foregoing difquifition, and obferving that this bill
requireth an account relating to the adminiftration of an eftate from one who
was never bound, nor doth reprefent any who were bound, originaly, if at
all, to rendér it, and that this requifitich 1s made by reprefentatives of an
executor and guardian, who was bound to render accou'ntsl of bis admini-
ftration and management of the fame eftate in both thole charalers, but
confefledly never did render, and dath not appear to have even kept, an ac-
count of them in cither, and by whofe defaults in thofe inffances, and pof-
fibly in other inftances, no fettlement of thofe accounts, free from injuftice
to one or other of the parties, can be made now, when thofe who tranfa&-
ed, the matters propofed to be examined are dead; when the evidence, by
‘which fome debits; now feeming indifputable, might have been controverted,
and credits omitted might have been juftitied, in an earlier difcuffion, hath
vanifhed by time, frequently producing fuch changes, that the fame thing
which appeareth in one form to day, may have worn a different form fome

ears before; when documents, pertinent to this bufinefs, may have been
miflaid, loft; or deftroyed, fome of them not impofiibly by the means of
that executor and guardian, who had a right to the pofleflion of them; and
when the fame caufes would prevent a recovery of fatisfaction for the injury,
which, according to the letter often mentioned before, Peter Beverley
,Whiting complained, he had fuffered by the malverfation of his fathers
exccutors; the court is of opinien this is one of thofe cafes, in which the
ftatute for limitation of aGtions, a law believed by moft men efteemed well

‘ / ' learned
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learned in jurifpmdc'ﬁéc' to be congruous with the principles of natural law,
and to be fand&ified by public utility, may be honeftly and confcientioufly
pleaded; and therefore the court allowing the plea of the defendént Eliza-
beth Whiting, and, being of opinion, that a demand barred by the ftatute
for limitation of a&lions, exifteth not afterwards, fo that the plaintiffs could
not recover their demand againft the ether defenderits, if they were indebted
to Peter Beverley Whiting,
Difmiffed the bill, with cofts.

BETWEEN ‘
WOOD JONES; appellant,
AND
ELISHA WHITE, appellec.

TRACT of vacant land was furveyed for Henry Hatcher, in the year
I 740, and was granted to him by letters patent, which were fealed
the 16 day of auguft, 1756.

Leave was granted, by the governor in council, the 3 day of may, 1744;
to Wood Jones, to furvey and obtain a grant of land, which was accord-
ingly granted to him, and within the bounds of which is included the land

“granted to Henry Hatcher. ‘
" The appellee, in the year 1780, filed a bill in equity dgainft Woed Jones
in the county court of Charlotte, ftating that, in the year 1761 or 1762,
the appellee purchafed the title of Henry Hatcher, paying to him a valuable
confideration for it; that the appellee being afterwards informed of the grant
to Wood Jones, and that it'included the land granted to Henry Hatcher,
“upon inquiry difcovered that by occafion of a difpute between the people and
governer of Virginia, the latter of whom demanded a fee, which the other
thought unlawfull, for his fignature to, the grants of land, the grant to
Henry Hatcher had been detained in the land office, and in the mean time
the title was liable to forfeiture by nonperformance of the conditions in the
grant; and that the appellee, in order to faveit, entered a petition for a
grant of the land to himfelf, which he obtained. this grant, fealed the 15
day of auguft, 1764, is annexed to the bill. the appellee charged that
Wood Jones clandeftinely, whilft the difpute before mentioned depended,

id the feec demanded by the governor, and procured his grant; and prayed
a decree that Wood Jones thould give up and reftore to the appelle the land
granted to Henry Hatcher.
~ Wood Jones died, not having anfwered the bill.

" A bill of revivor was filed againft his fon and heir of the fame name,

Who in his an{wer thereto denied notice of Hatchers furvey, and faid no-
thing fuppofed to be material, unlefs it be this: zhat be did not conceive this
difpute to be the proper objelt of a court of chancery.

The caufc being heard on the bill, anfwer, and certificate of furvey for
Henry Hatcher, order of the governor in council to Wood Jones, and the
grants to Henry Hatcher, and the appellee, read as exhibits, the county
court decreed that the plaintiff (appellee) recover againft the defendent the
land clamed by him; that the appellee be quieted in poffeffion, and that the
defendent pay to the appellee his cofts. |

From this decree the defendent, on his petition, was allowed an appeal to
the high court of chancery; on hearing which, the 12 day of may, 1791,
that ‘court delivered thig -

O P I NI O N,

That the appellees title, if any he hath, to the land in controverfy, muit
be fupported on this foundation: that the grarit to Henry Hatcher operated
rctroactively,—giving to his title like vigor as if the confummation thereof,

by
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by the grant, had been cotemporaneous with the commencement, which
preceded the commnencement of the appellants right ;—or on this other foun-
dation: that the grant to WWood Jones was obtained furreptitioufly, when
the officer, to whofe function the tranfaltion of that bufinefs belonged, did
not know part of the land comprebended in the grant to have been appro-
priated, or clamed, by another, who, in not perfetting his title, had been
in no default, or was obtained by collufion between the officer and the gran-
tee. and upon {uppofition that the grant to Henry Hatcher by relation
was prior in effect, although pofterior in date, to the other, or that the lat<
ter was fraudulent, this, fo far asit tended to intercept his right, was void,
and the appellces remedy in a court of common law was preper and adac-
quate. and this court difcerning no ground for application by the appellee to
a court of ¢juity, efpecially when that {0 great a length of time had elapfed,
after the comimencement of Hatcher’s title, before any one appeareth to have
attempted to affert it, and the manner in which it was derived to the appel-
lee, are remembered, is of opinion the decree of the county court is errone-
ous, and

Reverfing that decree, ditmifled the appellees bill.  from which decree
Elitha White ';-.pi‘)CalCd.

OPINION axp DE CR E E of the court of appeals,
13 day of efteber, 1792.

This day came the parties and on mature confideration of the tranfcript,
and the arguments of the counfil, although this court doth not approve of
the general reafoning in the introduction to the decree of the high court of
chancery, being of opinion thzt in controverfies of this nature, where fraud
is fuggefted and proved, courts of equity have competent jurifdition, are
moft ufualy and properly reforted to, and can afford ample and adaequate
relief; yet fince the appellant (Elitha White) ktath made no proof in fupport
of the allegations of his bill, or of any fraud on the part of Wood Jones,
father of the appellee, in obtaining his patent, this court is of opinion there
is no error in the {aid deoree, therefore it 15 decreed and ordered that the

fame be affirmed.

R EM A R K

The decree of the court of chancery is, upon reconfideratiofi, admitted to
have been made upon a wrong foundation, namely, tbat the appellee, if be had
any title, having an adacquate remedy to recover it by aétion in a court of
common lew, ought to bave reforted to that remedy; the nature of this contro-
verfy being fuch that to the court of equity the appellee might properly refort,
as the court of appeals have ftated in their opinion. if Wood Jones, the
father, before the grant to him, had known of the grant to Henry Hatcher,
or perhaps of the {urvey for him, the latter grant would have related, as is
conceived, to his furvey, the origin of his title, and have avoided pro zanto
the grant to Wood Jones, as well in a court of law as in a court of equity,
but that notice not being confefled or proved, nor even explicitly charged in
the bill, the relation, which is never allowed to antedate anact, if an inno-
cent ftranger would be thereby harmed, is inadmiffible. the do&rine con-
tained in the decree conformably with what is faid here, on the fubje& of
relation, is fuppofed not to haye been difapproved by the court of appeals.

BeTweexn

Bb
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BETWEEN | \ »
SARAH HOOE, who furvived her hufband Gerrard Hooe, and John
Alexander and Elizabeth his wife, plarntifs,
AND
MARY KELSICK, who furvived het hufband, Younger Kelfick, and
Jonathan Beckwith, who furvived his wife Rebecca, defendents,
BETWEEN |
JONATHAN BECKWITH the furviving hufband, and Jennings Beck-
with and others the children, of Rebecca Beckwith, and Mary Kelfick,

plaintiffs,
AND

SARAH HOOE, and John Alexander and Elizabeth his wife, defendents,
| AND BETWEEN
JONATHAN BECKWITH, plaintiff,
AND
JOHN ALEXANDER and Elizabeth his wife, defendints.

Tf-lE facts thought to deferve attention in thefe caufes, which were
‘ heard together the 8 day of march, 1793, will appear in the following

OPINION avpp DECREE, withthe notes:

That Richard Barnes, (/) having made all the provifion which he in-
tended to make for his enly fon by a marriage contrat, after thus forisfami-
tating that fon, intended to diftribute the remainder of his eftate among his
daughters, inequal or nearly equal portions, the diftribution to take effeét
perhaps partly before and partly after the death of himfelf and his wife; ard
that this intention was declared and publifhed by him in fuch a manner that
it muft have been known, and defigned by him to be known, to his chil-
dren,. and to thofe who frequented his houfe, and efpecialy fuch as were
wooing for alliances with his famnily; thefe facts appear to the court, not
only naturaly prefumable, but moreover indifputably proven by teftimony
of witnefles, (4) of whom feveral are unexceptionable. .

And the court is of opinion that the declaration by Richard Barnes of his
intention to make fuch a diftribution, and the communication of his tefta-
ment, (¢) congruous with that intention, to Jonathan Beckwith and his
wife, purpofeley to fatisfy them that he defigned to fullfill it, as appeareth
by the lztters among the exhibits which pafled between Jonathan Beckwith
and Richard Barnes, in the month of january, 1758, and in confequence
of which an attempt by Jonathan Beckwith and his wiie to affert their right
to what he and her reprefentatives are now claming at an earlier day “when
that affertion might have been lefs difficuls, was poflibly declined,. the faid
Richard Barnes in equity was bound to beftow on his daughter Rebecca,

the

[ a) He was the jfather of M Kiljick, R Beckwith, 8 Hooe and E Alex-
ander ; and by bis teftament 15 day of july, 1754, had devijed lands to thefe
daughters, and bequeathed twenty negro flaves to bis wite Penelope Barnes dur-
ng ber life, smpowering ber to difpofe of them among bis daughiers, or fome of
them, and bequeathed one flave to cach danghter, and the refidue to be divided
among them all. ,

(6) The fame of fobn Belfield one of the principul witneffes to prove the de-
clarations of Richard Barnes could not be the leqj} foiled by the joul afperfions
with which the tongue of flander was long employed to bleiifh it.

(c) Fobn Alexander in bis anficer to one of the bills <wherein be is a defen-
dent feems confident that Jonatbun Beckwith bad feen the codicil of juiy, 1757,
to the teflament of Richard Barnes; but that e dia not fic it is thought to be
much izore probable. -
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the wife of Jonathan Beckwith, the land flaves and other vitare deviied and
bequeathed to her by the farl teftament, as effeQnaly as he ould huve been
bound by a forme] compact to do foj;—and this notwithilanding 7/ the
faid Jonathan Beckwith had juftly incurred the difplcatiire of the fHid Ri-
chard Barnes ;—becaufe the ill behaviour of Jonathan Beclkwithi, if it could
have deprived hira of his own right, which however is not adinitied, could
niot have deprived his wife of her right, his wife, who, if the offei-ded her
father by her marriage, the only inftance wherein her condult towards him
is pretended to have been culpable, was cordialy foryiven by him fov i, as
18 proven by inf:llible documents.

The cafe cf Mary Kellick appearth to the court to be diftingui(h:blé from
the cafe of her fifter Rebecca by no circumftance lefs favourible to the for-
mer; for the cummunication of his teltament by Richard Barnes to Jona-
than Beckwith and his wife, which potlibly prevénted a fuit meditated in one
cafe, is countervaled by the circumftance in the other cufe of Younger Kel-
ficks fuit a‘tualy commenced, and difcontinued probably iff confiderstion of
the matters meatoned in the feCtion next following.

And the couit is of opinion, that the acceptance by Gerrard Heoe and John
Alexander <+ the ilaves allotted to them for their wives portions according to
the tett.ment of Richard Barnes; their acquiefcence-under that allotment for

their titie to more by the codicils; /¢/ and the letters among the exhibits to
Younyer Kelfiwk from Gerrard Hooe dated one the 23 day of march, 1762,
and the oter the 12 day of februiry, 1767, by the former of which the
author di:avoweth his defign or defire to eitablith the codicil, confeiling bis
opinion to be that the eftablithment of it was impofiible, and his with to
be th.t it had not been annexed to the will, and by the latter defireth to
know when he fhould receive his wifes part of fome cath from the eflate of
Richard Barnes; whence Younger Keliick, who did not afterwards profe-
cute [/ ) a duinand inftituted for recovering lils wifes marriage portion, and
Jonathan Beckwith might conclude with reafon that their clumes by the
wiil unrevoked would not be controverted:  thefe topics fupply arguments
fuficicnt to prove thut Gerrard Hooe and John Alexander were bound to
abide by the teftamment and confequently tnat the coditils annexed to it, fo
far as they contravene the devifes and bequefts therehy to Mary Kelfick and
Rebecca Beckwith, are void. '

But the court is of opinion that the money mentioned in onz of the codi-
cils to have been advanced by the teftator to Younger Keliick ought to be

deemsd

.

¢ <1 -
S o

d) Between Richard Barnes and Tonathan Beckwirh the wvicifitudes of
harmony and difcord fricndly intercourfe and Jpitefull of jurgation, which appocr
by fome exhibits and the narraiives of feveral witneflos fhew them to lLave bien

fudden and quick in quarrel; yet not implacable after quarrel. lLowever the
behaviour of fonathan Beckwith was jfar riore roprebenfitls than that of 1
wifes father.
(¢} Richard Barnes made three codicils to bis teflament, dated the firft the
10 day of july, 1757, another 10 day of july, 1759, and the third 30 day 5f
June, 1760. by them the alterations of the teflainent were favourable to tle
daughters Sarab and Elizabeth.  the codicils upon a conteflation by Thinas
Barnes the beir, were adjudged void and fet afide by Richmond county court,
the 7 day of july, 1761; and this fentence, upon a proceeding, in nature of an
appeal, was reverfed and the codicils efiablifbed by the general court, tie
day of 17 - |
(F) That a furt was commenced is admitted by all parties; but the precife
object of it, none of the procedings being among the exbibits, doth not appear:
that 1t was bowever to recover either a marriage portion, or what was devifed

and bequeathed by the tefiament is nof denied bv any party.
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deemed « futisfaction () for the tract of about 400 acres of land devifzd by
him to the faid Mary Kelfick and faid to hav§: beep_ takeg up and patented
by him lying near uito the poifon old ﬁ'elds likewife deyifed to her. |

And the writing () proved and admitted to be_ rccor_ded as and for the
teitarent of Penclope Barnes in the general court in which ceurt the validit
of that a& was not contefted, becaufe the fabricators of it, if this failed, hag
azother not more beneficial to Younger Kelfick ready to fupply the place of
it; a writing which, upon a full inveftigation of its validity before the coun-
ty court, to whom partics and witneffes were prc"b.ably ‘b.ettci'.known than
they were to the other court, waus rejeCted; a writing which, 1nﬁead of bel
ing the affc@ionate valediCtion of a tender parent to her neareft kinsfolk, on
whom; taking her lait leave of them, fhe Wguld .wxﬁa to beftow a blefling
before fhe died, the phrafes and fentiments of it evince to have been the ma-
chination of thofe who were contriving to fanctify gain, already made, and
to appropriate to themfelves and the.ir- families z};xxlof’c‘ theﬂ'.whole of Vs{hat the
teitatrix had power to give, and defiring to paliiate the odium to which the
would otherwife be obnoxicus by inferting in the writing an apology for the
pretermiffion of a daughter, which apology mpﬁ: have ftung tha.t daughters
fenfib:lity by upbraiding her hufband; a writing inconfiltent with the for
mer declarations of the teftatrix, 2nd with a teftament made by her when the
was not unduly influenced; which circumftances render credible moft of
the facts narrated by the witnetics examined to prove the malverfation of
thofe who tranfacted the bufinefs; this writing appeareth to the court to
irave been iniquitoufly procured to be executed.

And the court is of opinion that neither the probate of the faid writing,
nor ¥ ounger Keincks confeffion of errcr in the fentence of Richmond count
court reje&ing it ought to preclude the application of Mary Kelfick to a
court of equity to fet afide the faid writing; and therefore the court doth
annul the {ame for the fraud practifed in obtaining it.

And upon the whole matter the court doth adjudge order and decree that
the faid John Alexander and Elizabeth his wife do convey to the faid Jona=
than Bcckwith for and during the term of his natural li'e and after his death
to the before named children of the faid Rebecca the land (7) recovered by
the faid John Alexznder and Elizabeth his wife againft the faid Jonathan
Beckwith, and deliver pofleflien thereof to him, and pay to the faid Jonathan
Beckwith the profits of tl:e faid land fince that recovery, and that the injunc-
tion /%) obtained by the faid Jonathan Beckwith to ftay execution of the
faid John Alexunders judgement for the mefne profits be perpetual; and that
the faid John Alexander do pay to the faid Jonathan Beckwith as well the
cofts expended by him in defending the action of ejetment for recovering
pofleflion of the land, and the action of trefpais for recovering the mefne pro«
fits, as the cofts recovered againft bim by, and paid to, the faid John Alexan -
der in both thefe actions ; that the {aid Jonathan Beckwith do releafe the sool.
legacy to him by one of the aforefaid codicils; that the faid Mary Kelfick
do releafe her right in and to the tra& of abeut 400 acres of land faid to lie
near the poifon old fields devifed to her by the teftament of her father ; and
that the divifion of the flaves among the daughters of Richard Barnes the

teftator

(§) This money is mentioned in the codicil of july, 1757, and faid to be
nearer four than three bundred pounds.

(B) This writing, upon a conteflation, was rejedted by the county court o
Richmond.  but that fentence was reverfed and the writing eftablifbed for the
teftament of Penclope Barnes by the general court, the 4 day of may, 1769.

(7) This land by the teflament was devifed to Rebecca Bechwith, and by the
codicil of 30 day of june, 1760. fuppofed to be devifed to Elizabeth the wife of
Fobn Alexander.

() Jobn Alexander had recovered the mefue prafits.
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teftator made perfuant to the order of Richmond county court be confirm-

ed; and the court doth order and dire¢t that all the other furviving flaves

of which the faid Richard Barnes and Penelope his widow died psfefled

refpe@ively with the increafe of the females be divided: into four equal parts

to, be allotted one to Jopathan Beckwith the father and to each of the faid

- Mary Kelfick, Sarah Hoog, and Elizabeth Alexander; that an account of
the profits of the faid flaves, fo to be.now divided, and of fuch of that ftock

ag are dead, which have been received by all or apy of the parties and by.
Gerrard Hooe in his life time, fince the death of Penelope Barnes, be made

up; that the fald Jonathan Beckwith do make up an acconnt (/) of his

adminiftration of Richard Barnes; and that the {aid John Alexander and

Sarah Hooe do make up an account of {uch eftate of the faid Rlchard Barnes.

and Penelope Barnes, exclufive of the flaves firft divided, as came to the

hands of the faid Gerrard Haoe and ]ohn Alexander and their wives, and
the court doth appoint o commiflioners to
make the faid divifion of {laves and to examme, ftate, and fettle the faid ac-

counts and report the fame with any matters thought pertingnt by them-

felves or required by the parties to be {pecialy ftated, to the court, authoriz- .
. Ing any or more of the commiffioners to act, and to procede in the

abfence of any party failing to attend them after notice of the time and place

appointed for that purpofe, and for information upon the fubjects of reference

to cxamme any of the parties in a folemn manner.

BETWEEN
ROBERT GAINES BF‘VERLEY //,zmzj
AND °
JOHN RENNOLDS, exccutor of Leroy Hipkins, afmwm‘

THE plaintilf Beverley, an improvident young man, in otder to be fup-
plied with money for prefent purpof:s of gaming and fqu'mdemnb,
having agreed;” whilft he was under age, to fell his tand, worth four hundred
pounds, for the value of forty or fifty poands to Hlpkms, who paid the
confideration partly in tobacco, and partly in paper money, refufed to abide
by the bargain, when he attained his full age; offering however to repay
the value which he had received, » with mtcrdl Hipkins, unwilling to
forego the benefit of the contralt, and complaining of the breach of it by
Bcverley, propefed a reference of the controverfy between ther to arbitrators,
the friends of Beverley, knowing the influence over his mind, which, by mini-
firing alimeant to his rage for play, and pracifing on his habits of diffipation,
Hipkins had gained, and fufpecting [/ that this propoiition was made with
hopes to proﬁt by that influence, would have diffuaded Beverley from con-
fentmg to the reference; and he declargd to them he would not confent to
it. notwithftanding which, the fame day, he was prevaled upon to fubmit
the mattér to the arbitrators, who adjudged him to, pay three hundred pounds,
to fecure which he granted his bond. fome time afterwards Beverley became
bail for appearance of Hlpkms, arrefted in an action of debt againft him
brought by one Buckner, and, by the mapagement of Hipkins, was com-~
pelled to pay the money recovered by Buckner, which exceded one hundred

pounds, the defendent commenced an a&ion, and obtained a judgement,
againft the plaintiff, on the bond for payment of the three hundred pounds

awarded; and to be protected from that judgement, by an injunction tq ftay
execution of it, was the object of this fuit. The

( /) ifbe ad;mn ﬂraz‘zon of the eflqte 0f Richard Barnes bad been ﬁrﬂ commit-
ted to bis widow Penelope Barnes, and afterwards to Fonathan Beckwith in
conunétion with her.

(@) Their fufpicion feemed jyjts _ﬁed éy t/Je Sequel.
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The court was of opinion that by the award the plaintiff ought not tc have
been charged, becaufe refufing to perform a contract, which was not only
void in 1aw but made in fuch circumftances that, if infancy of one party were
not in the cafe, a court of equity ought not to have decreed a performance of
it, the plaintiff did no injury; fo that the award condemning him to pay
damages for that refufal fezmed tilegal; and-}f it be illegal, relief againft it,
a bond having been granted in conformity with it, was conceived to be pro-
perly fought 1 equity.  and the court was alfo of opinion, -if the plaintiffs
refuliny to perform fuci a contratt could be denominated an injury, or if
relief 14 equity could not be properly fought againft an e2ward condemning
him who haih not done injury to pay damages, that the damages awarded in
this cafe exceeded any meafure of reparation, authorifed by the principles of
equity, fo far, that tisis alone is fufficient to prove the arbitrators to have
proceded in fome unjuiiifiable manner, (4) for which their a&, and the
‘bond in confequence of it, ought not to be accounted valid; and the plaintiff,
in fatisfying Buckners jadgemcrt, having paid mote than he juftly owed to
the defendents teitvior; the court, 26 day of oltober, 1791, decreed the
injunction, which had been awear ded upon prefenting the bill, to be perpetual.

BETWEEN ‘

WILLIAM DAWSON, plaiuti),
AND

BEVERLEY WINSLOW, d.fead =t

HE bill was to enjoin z judgement, founded on an award.

The plaintiir, ir feptember, 1783, agreed to purchafe 150 acres of
land from the defenuent for 205 pounds, and, fome weeks after-
wards, executed two bills penal for payment, one of 100 pounds, and the
other of 150 pounds, to the defendent, on cr before the 25 day of decem-
ber, in the fame year.

The defendents defign in taking one bill, which the plaintiff relu@antly
figned, for 150 pounds, inftead of 160 pounds only according to the agree-
ment, was, by fubjeting the plaintift to the penalty of 5o pounds, to fe-
cure punctual payment or an equivalent, this, if it were not confefled by
the defendent, in his anfwer, would be manifeft by a memorandum on the
fame paper, figned by him, purporting to be an agreement that the bill
might be difcharged by payment of 100 pounds, on or before the 25 day of
december then ncxt, or by delivering to the defendent a bond which he had
given for 100 pounds payable to enry Garrett the 10 day of february there-
after; and that the plaintiff had liberty til that day to procure the bond.

Henry Garrett had promifed the defendent, at his requeft, the time of
which requeft doth not appear, not to part with this bond, before the mo-
ney -fhould become payable.

The plaintiff, a few days before the day of payment, upplied to Henry
Garrett, and propofed to take up the bond, offering to give his own bond,
with a furety, for payment of the money, to which Henry Garrett would
have confented, if he had not made the promife; although he had agreed to

aflign

(8) The injury for which Hipkins demanded reparation was that Beverley
endeavoured to efcape the ruin which the art of Hipkins was contriving. thofe,
who could approve fuch a demand, perbaps would have thought the demand of
Fimbria plaufible, who having wounded Scaevola, whom he intended to flay,
and finding the wound not mortal, cited bin:, after be recovered, to appear be-

Jore the judges, and being required to flate the caufe of his complaint againft
Scaevola, anfwered quod non totum telum corpore recepiflet.  Cre. orat.
pre S. Rofcio Amer,
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affign the fame bond, when the money fhould be payable, to David Garth,
if a contrac made with him fhould not be difcharged otherwife. Henry
Garrett referred the plaintiff to  Garth that by a treaty between them the
plaintiff might obtain the bond. a treaty was accordingly between them,
but without effect at that time, Garth refufing to accept the plaintiffs, in
exchange for the defendents, bond, from whom the money, or a negro in
part payment, was expelted. _ ,

On the & day of november, 1784, the defendent paid 14l. 6s. 2d. to
Garth, now the holder of the bond, by which, after 3l. 14s. 3d. deducted
for intereft, 89l. 8s. 1d. of principal money, remained due. _

David Garth, on the 19 day of february, 1785, affigned the bond, for
the money then due by it, which was gol. 135 3d. to the plaintiff, and he
ten days afterwards was-preparing to deliver it, with 7.1. 6s. od. in money,
to the defendent, who eluded a formal tender thereof, fo foon as he difco-
vered the plaintiffs intention, by withdrawing abruptly. yet the defendent
on the bill penal for the 150 pounds endorfed a credit for Henry Garretts
bond. - . : '

The defendent having commenced acion$- at common law on the bills

" penal, in the county court of Spotfylvania, and the plaintiff having confeffed
“a judgement for 41 pounds, which was three pounds and fome fhillings lefs
than was due to the defendent, if the plaintiff were chargeable by both the
bills penal with no more than two hundred pounds of principal money; &4y
confent of parties, on the 3 day of november, 1785, all other matters in diffe~
“rence betaween them, rvefpecting thofe fuits, were refered to the final determina-
tion of Fofeph Brock,” Williamn Smizh, Edward Herndon; and fames Lewss,
or-any thre of them, whofe award thereupon was to be made the judgement of
the court; and all errors in the procedings were rebeajed, !

Three of thefe referees reported, that baving heard the parties, and exa-
mined their accounts and papers, they founa a balance due to the plaintiff (who
is defendent in this fuit) of 55/, 165, 6d. exclufive of the judgement contfefled
for At pounds, and awardcd the prefent plaintiff to pay the 55l. 16s: 64, with
interefl from the date of that alt, and cofts, to :he prefent defesdent. according
to which award the judzement fought to be enjoined was entered. S

Two of the refercce, examined as witnefles, depofed, that when they
were appointed arbitrators, and undertook the office, which had frequently
happened, they fuppofed themfelves judges both of law -and equity; and
confeffed that to'them the defendent or his attorney rcad a-ftate of his cafe,
but do not remember whether the rehearfal had or had not influence on the
referees; and by one of them this queftion, which the defendent pr0poi1nd-

ed, were not the parties and their attorneys beard with patience; and were not
their -accounts and other papers examined; and all other teffimony that was of-
fered by either party at the trial properly attended to? was reported by the
commiffioners, who took the examination, to have been anfivered in the af-
Jirmative. o ' ‘

Two witnefles, attending the referees, on behalf of the pléintiﬁi were
not examined by them, who declared it was not worth while to examine
any witneffes, nor do they appear to have examined any. :

The plaintiff excepted to reading the ftatement of fals by the defendent,
which neverthelefs was read by him and his attorney, before the arbitrators,
and feems to have been admitted, although the plaintiff alledged that he
could difprove fome of the faéts by witnefles, if the arbitrators would exa-
mine them, ' : ’

The memorandum on the bill penal for 150 pounds had been torn off by
the defendent, although it was produced, with other papers, to the referees.

At the hearing, 20 day of may, 17g1, the high court of chancery deli-
vered this

Opinion
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That the defendent, in profecution of a d‘eﬁgn to gain and fecure to him-
felf a profit illegal and unrighteous, was guilty of fraud, both in tearing the
memorandum from one of tae bills penal, and in obftructing the plaintiff in
the procurement of Henry Garretts bond, r_ncntioncd in the memorandum;
(@) and that the referees, in deciding the difference fubmitted to them, ac.
ed’in fuch a maruner that the award made by them ought to be fet afide; and

Decreed a perpetual injunétion to the whole judgement, awarding to the
piaiﬁtiﬁ the cofls in the action waerein the judgement was given, with the
cofts of the fuit ifi equity. 1

The court of aprcais, befor¢ whom the caufe was brought by the defens
lent, 17 day of ottober; 1792, pronounced the following

OPINION ano DECREE,

¢ That there is efror in the faid decree; in making the injunction therein
flated perpetuul, as to the whole judgement for fifty five pounds fixteen fhil-
lings and fix pence, and the intereft, whereas three pounds twelve thillings
and eight pence, part thereof, appears by the record to have bzen due to
the appellant, on the 3 day of november, 1785, for the balance of thie bond
for 100 pounds and the money paid by the appellant to Garth in part of his
bond to Garret and intereit to that time, over and above the 41 pounds, for
which judgement was on that day confefled, and made ro part of the 50
oundsa.d intereil in difpute between the partis; that as to the faid 5o pounds
and intereft, there is no error in the {aid decree, the court, being of opirion
that the faid 50 pounds was to be confidered as a penalty for further enforc-
ing the paywent of 100 pounds, or procuring an afiignment of the appellants
bond to Garret for that fum, againft which penalty the appellee was intitled
to relief in equity, not only by the general principles of that court, to relieve
againft penalties on making compenfation, but, becaule in this cafe, the
appellee was prevented in perfcra:ing one by the alternatives by the interpofi-
tion of the appellant, and that the faid decree is not erroneous as to the cofts
at law, more money appearing to have been tendered to the appellant before
{uits brought than was due to him at that time. therefore it 15 decreed and
ordered that the (aid decree be reverfed and annulled as to 31. 12s. 8d. part of
the judgement for 55l. r6s. 6d. with intereft from the 3 day of november,
1785, that the injunétion obtained by the appellee in the faid high court of
chancery be diffolved as to fo much; that the refidue of the faid decree be
affirmed, and that the appellee pay to the appellant his cofts by him expend-
ed in the profecution of his appeal aforefaid here.

R EMAUR K S

The court of chancery is confefled to have erred in perpetuating the in-
junétion to the whole judgement. an account was not ftated, as it ought
to have been, at the hearing, to fhew that the money due from the plaintiff

to

(2) The court of chancery would not, for this reafon only, bave fet afide the
award, if the arbitrators had not appeared to have acled improperly; “becaufe
the fentence of arbitrators, even if to a court it feem unjuft, was theretofore
thought to be definitive:  but the arbitrators were believed to Fave mifbebaved
in refufing to axamine witneffes produced by the plaintijf, whofe teflimony ap-
peareth, by their written examinations, to bave been pertinent and tinpos tant,
and might and probably would bave contradidted or rcprefinted differently the

fatls flated by the defendent before the arbitrators, and fuppofed to bave been
admitted by them, . :
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to the defendent was between three and four pounds more than the 41
pounds, for which the judgement had been confeffed. :

Upon the main queftion in the cafe, namely, whether the plaintiff ought
to be relieved by a court of equity againft the judgement? the opinion of
the court of appeals is ftated in thefe terms, that ibe faid 5o pounds was to
be confidered as a penalty jor further enforcing the payment of 100 pounds, or
procuring an afigrment of the defendents bond t5 Garrett for that fum, againft
which penalty the piaintifi was intitled to relief in equity, not only by the gene-
ral principles of that court, to relieve againft penalties on making compenjation,
but, becaufe in thic caf> the appellee was prevenied in forforming wue of the alter-
natives by the intorpsfition of the appellant. by which that court is fuppofed
to have confidered the cafe in the fame manner as if no award had been made
in it; and confequently to have eftablithed this pofition, that a court of
equity hath power to relieve againft a judgement founded upon an award, if
the award appear to be contrary to the principles of equity, and if, asin the
prefent cafe, the party, in whofe favor the award is, had by his interpofition
prevented the other party from performing fomething whereby he would have
faved a penalty, which he was condemned by the award to pay; and this,
notwithftanding the whole matter difcuffed before the court of equity had
been difcuffed before the arbitrators.

That, in this cafe, the matters difcufled before the court of chancery
were difcufled before the arbitrators is manifeft by the exhibits and teftimo-
ny, the queftion controverted between the parties, before both’ tribunals,
being only, whether the defendent ought or ought not to have the fifty pounds
penalty ? ‘

The a& of the arbitrators may be underftood therefore in the fame fenfe as
if their fentence had been declared in thele terms: wupon the two queftions
controverird between the parties we are of ofinion, 1, that the defendent (that
is the plaintiff in the court of chancery) curht not to be relieved againft the
penalty of fifty pounds, upon making reparation for ail domage fuftained by his
failure to deliver to the plaintzf (that is the defendent in the court of chancery)
bis bond to Henry Garrett, <oithin the time Lited. (b) and o, that the plain-
tf is intitled to the fifiy psionds penalty, although it woos incurred by bis aét
and default, the one, in obtiining a promife from Henry Garret not to part
with the bond before & certain time, and tieothor, innof baving releafed Henry
Garret from the promife before the dofendent applied 1o him Jor ¢he bond.  and
therefore we ds order and award, rhat the de/ondent pay 1o the plaintiff g 5/ 16s
Od. the principal momey, mcluding that penalty, jfourd due to bhim from the de-

Jendent, exclufive of the 41 pounds for which judzement bath beon confeffed, with
intereft from this time, and cofts. '

Let us admit the opinion of the arbitraters to have been erroneous in each
queftion; hath any court, for that reafon only, power to corre their
{entence? ‘

"The object of thefe compromiffary difceptations is to prevent the expenfe,
delay, turbulence, and other inconveniences of forenfic litigation.  the par-
ties intend the determination of the arbitrators to be final. it is fo declared
in the formula by which the controverfy is fubmitted to their determination.
it was {o declared in the fubmiffion in this cafe. A

When parties differ in opinion, or pretend-to differ in opinion, each thinks,
or pretends to think, the opinion of the other wrong. the queftion then
between them is which is right? unable theirfelves to decide this quettion

they

(6) In truth no damage was fuflained; but the plaintiff derived no lefs bene-
Jit from the defendents procurement of the bond, at the time when it was procusr-~
ed, than he would bave derived Jrom a procurement before expiration of the
time limited. ‘ ~

Dd
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they empower other men to decide it for them. the {ubmiifion to thofe men
imports an agreement by each party that he will allow to be right that opi.
rion which the arbitrators determine to be right. the judgement of the
arbitrators therefore is the judgement of the parties. he whofe former opinion
the arbitrators condemn is felfcondemned.  this is believed to be the genuine
ratio which breathes in the trite argument, againft refciffion of awards, unlefy
for fome mifbehaviour in thz arbitrators, namely, -that they are judges cho-
fen by the parties themfelves. the' choice of pz}rtics cannot make the arbi-
trators abler judges. and if the arbitrators may juftly be fufpeQed of inclina-
nation to favor the party who chofe them, they ought not to be chofen, nor
ought their fentence to bind the other party, if be knew not the caufe of
fufpicion.  from the fentence of arbitrators no direct appeal lieth to any
court, aceordingly courts of appeal are appointed to reverfe and correc the
decifionis of courts which formi part of the judiciary {yftem, not to reverfe
and corre& the decifions of judges whom the parties appoint to adjuft
their difputes. ‘ _

This do&trinc is ot peculiar to us, nor to our times.

In Athens, the fentences of their diallacteriol, who were judges chofen by
the parties, differtng from our arbitrators only in being {worn, were not re .
verfible, as we l:arn from the oration of L'ernoefthenes againft Midias.

By the roman civil law arbitrorum genera funt duo, unum ejufinods, ut
Jive acquum fit, five iniguum; parere debeamus: quod obfervatur, cum ex pro-
miffo ad ariiirium itum ¢ff.  Dig. lib. XVI1IL. tit. LVI. L 76, qualem autem
fent: ntiam cicat arbiter, ad praetorem non pertinere, Labeo ait, dummody dicat
quod 1pfi viderur. Dig. lib. 1V. tit. VIII..

In many cafes, however, a refufal to zbide by an award is juftifiable, and
in fuch cafes the magiftrate, .without whofe authority execution of the fen.
tence cannot be enforced, may, not only deny his aid but, abrogate the fen-
tence. for example, 1, where an arbitrator giveth fentence for the party by
whom he is bribed, or giveth {entence for one party, moved by good will
toward him, or illwill toward his adverfary; becaule the arbitrator is dif-
qualified to perform the office undertaken by him, thatis, the office of a
judge, who ought to give the fentence which the praecepts of juftice dicate;
not the fentence which corruption in the one cafe, or affection or malice in
the other cales, may prompt: the fentence of a judge, who thereby earneth
fordid wages, or gratificth a vicious pzaflion, is no lefs a void a&, than it
would be, if he were to gain a part of the thing in controverfy. 2, where
the arbitrator giveth fentence for one party whom he doth hear, without
hearing the other party, or giveth fentence without hearing either party, or,
after hearing both, without beftowing convenient time in deliberating on the
{ubje& of controverfy; becaufe he doth not perform the office of a judge,
which is to decide after hearing both parties, and to decide after duly delibe-
rating on their allegations, the former being idle, if not rendered momentous
by the other. 3, where the award itfelf is thewn to be fuch as could not
have been made without corruption, improper influence, /¢ ) or precipitancy
in the arbitrator, which hath frequently happened.

The writer of thefe remarks perhaps hath miftaken the decree of the coust
of appeals, if not, he afks whether it be not a decree prima: impreffionis, and
whether it doth not cenftitute every court of equity a court of appeal from
awards? '

BETtwEernN

(c) See the cafe immediately preceding this,
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BETWEEN
FREDERICK WILLIAM HEARNE and Anne his wife; plaintiffs,
AND

THOMAS ROANE, John Roane, James Upihaw, and William Latane,

executors of William Roane, defendents.

HE plaintiff Anne was the widow of William Roane, the teftator of

the defendents.  before their intermarriage, on the 24 day of o&ober,

1732, they had executed an agreement, the articles of which were to this
purpofe: ¢ firft, that the partics, during their covertue, fhall hold poflefs
¢ and enjoy all fuch rights and privileges as belong to them, in as ample
¢ manner as if the agreement had not been made. fecondly, if he. thould
¢ die before her, that {he fhall immniediately hold and pofiefs, during her life,
¢ the dwelling houfe, outhcufes, orchard, and appertinences, with 8oo
¢ acres of land, and one third part of a grift mill, all which dre in the coun-
“ ty of Effex, in licu of her dower in his lands to which fhe would other-
¢ wife have been intitled: and fhe fhall, immediately after his death, pof-
“ fefs twenty good negroes, including a full proportion of houfe fervants,
¢ fuch as the may cho-fe, and, if the twenty negroes. thould not amount in
¢ value to a tull thud part of the negroes whereof he fhall die poflefled, then
¢ (he fhall have as mary more as will amount to a full third part of all the
¢ negros, which are to be'in lieu of dower of his flaves, and fubjti"c to the
¢ fame laws and regzalations.  thirdly, if the furvive him, and have no child
¢ living 2t the time of his or her death, that the negroes, which thould come
¢ into his e'late by the intermarriage, with their increafe, fhall be vefted in
¢ her in fuch abfolute manner that the may difpofe of them, or otherwife
¢ they thail defcend to her heirs.  but if he, with her confent, fhould fell
¢ any of the negros which came by her, his eftate thould not be. accountable
¢ for them. fourthly, at his death, that {he fhall have the beft riding car-
¢ riage, and horfes belonging to it, which fhall not be brought into account
¢ at the divizon of the perfonal eftate.  and lultly, that {Ke (hall be intitled
¢ to a thir¢ pirt of his perfonal eftate in the fame manner as if the agreement

¢ had not bien made.’

~ William Roane, about a fortnizht after the marriage contra@, by deeds
of gift, conveyed feveral of his {laves, with lands, to his fons Spencer

Roane and Thomas Roare. )

VVilllam ? oane died in november or december, 1785, without a child
by the plaintifi Anne; having made his teftament, wherein he declared his
defire to be, ¢ that in addition to that part of his houfehold furniture, to
¢ which his wife would be intitled by her marriage contra&, his executors
¢ fhould allow and affign to her {o much more as they fhould judge neceflary
¢ for her ufe, to be pofletled during her widowhood, but returned if fhe
¢ thould marry.’ - "

At a fale of the perfonal eftate of William Roane by his executors, the
plaintiff Anne bought fundry articles amounting to 368l. 17s. g%, for
which the defendents in an action at common law recovered a judgement.

In obedience to an order of Eflex county court, dated in january, 1786,
and a dcecree, as it is called in the exhibit, of that court, in the followin
month, commiffioners thereby appointed, after laying off and affigning to
the plaintiff Anne that part of the flaves of William Roane to which, as
the commiffioners ftate, fhe was intitled by marriage-contract, divided the
refidue among his children. '

The whole number of negros faid to be thus affigned to the plaintiff were
nineteen, of which fome had been the flaves of the plaintiff at the time of
the marriage, and among thefe was accounted one who had died in the life-
time of William Roane.

The
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The plaintiffs, by their bill, clamed dower, over and abeve the wifes
proper {laves at the time of the intermarriage with William Roane, and an
allowance for two, fold by the defendents, of the four carriage horfes, in-
fiting they were intitled to four, and prayed an injunction to the judge-
ment for the money recovered on account of the goods bought by the plain-
tiff Anne. : ’

The defendents infifted that the marriage articles, upon which the plain-
tiffs relied for afferting, did oppugn, the demand of dower; that only two,
inftead of four, horfes belonged to the carriage; and that the whole of Wil-
liam Roanes perfonal eftate, with the articles bought by the plaintiff Anne,
was not equal to the debts due from him. ,

~ The caufe came on to be heard, in o&tober, 1790, when the court deli
vered this
O PT1T N I O N,

That in the flaves, to the pofleflion of which the plaintiff Anne, by the
marriage contract between ber former hufband William Roane, the teftator,
and herfels, was intitled, in lieu of dower, thofe which were her property,
at the time of her intermarriage, ought not to have been included, becaufe
the flaves, which by the contra&, fhe fhould have and enjoy in the event
of her {urviving him, whether baving a child by him or not, are fuppofed
to be his proper flaves, fince a power to fettle them on her, in lieu of dow<
er, or otherwife, implieth a property in him at the time of the contra&, or
at the time of his death; whereas the flaves which the plaintiff Anne had,
at the time of the contract and intermarriage, were not his property, but
were her property, and remained her property, when he died without hav-
ing a child by her, and were not fubje¢t to the laws and regulations of
dower flaves; that the plaintiffs ought not to be precluded, by the order
and decree of Effex county court and the divifion and aflignment made in
dbedience thereunto, from recovering now fo many of the flaves as the
plaintiff Anne was intitled to more than what were then affigned to her,
becaufe fhe was not a party in the fuit, if it can be called a fuit, wherein
that order and decree were made; nor doth her prefent demand appear to
have been difcuffed at that time; that whether the gifts by the teftator to
his fons Spencer and Thomas be fraudulent as to the plaintiff Anne? isa
queflion not proper to be decided in this cafe, as it is now brought en, the
donees not being parties ; and that the plaintiff Anne was intitled to the two
horfes only, which the hath received, becaufe only that pair, having ordi-
narily drawn the carriage, to which the horfes were faid to belong,” are
underftood to have been defignated. and made this

D E C R E E,

That of the furviving flaves which were in pofieflion of the teftator Wil
liam Roane, at the time of his death, exclufive of the unprofitable from old
age and infirmity, and alfo exclufive as well of the plaintiffs now propet
flaves, and the nine formerly received by the plaintiff Anne, as thofe given
by the deeds of gift to the teftators fons Spencer and Thomas, although they
might have been in his poffeflion at his death, eleven, or fo many more as,
with thofe nine, will be equal to one third part, beaffigned to the plaintiffs,
together with the children of any females among thofe fo to be affigned, born
fince the teftators death, the value of which flaves {o to be afligned fhall be
in like proportion to the value of the ftock, whence they are to be taken, as
one of the numbers is to the other; and that the defendents account with
the plaintiffs for the profits of the flaves {o to be afligned from the end of the
year in which the teftator died; and the court doth award an injunétion to
the judgement of the defendents againft the plaintiffs in the acion at common

law,
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law, until the 2ccount of adminiftration of the teltators eftute, now dire@ed
to be ftated and reported, fhall difcover whether a furplus thercof remain,
the plaintiffs fhare of which may difcharge, or be difcounted out of, that
debt.

This decree, from which the defendents appealed, was affirmed in no-

vember, 1791.

BETWEEN
ARCHIBALD HAMILTON and company, plaintifs;

AND
WILLIAM URQUHART, executor of Nathaniel Flemyng, c fendent.

N this caufe, heard the day of feptember, 17:4, the court
_ decreed o much of a debt, fecured by bond in 1777, as appeared to
have become due for de.lings in preceding years, to be paid, swithout being
reduced according to rae feule of depretiation, eftablithed by the a& of ge-
neral affembly, pafied in the november feflion of 1731, or according to any
other fcale; that ftatute. in the laft feCtion thereof, being wunderftood to
have authorized an exomination into the origin of the dcmand ‘and a rejec-
tion of the {cale, and the fubftitution of {fome cther mode of adjuftment
more equltable, where that thall be difcovered to haVC graduated the decre~
ment in value of paper money in particular cafes matacsuately; and the va-
lue of paper moncey, during the period of dealings between the plamtxffs and
the teftator of the czfendent before the ﬁatutory seriod of depretiation began,
not being {hewn to have been lefs than tl‘e value of money current at this
time.
Between
WILLIAM WILSON, plaintif,
AND
ANGUS RUCKER, dej/mdmt.
e
\HE defendent loft a- mmtaw certificate, which was his property, and
procured a cuplicate thereof from the auditor for pubhc accounts, in
the mann~or prewcribed by the ftatute of muy {effion, 17()3, chap. before
the da.. of the duplicate, another man fold the certificate, then in h1s pof-
fed;on, to the plaintiff, who paid a valuable contideration for it; at that
timé not knowing it to have been loft by the defendent. the duplicate was
returned.

Thefe fadts were ftated in a {pecial verdi&t, found cn a new trial of the
iflue, in an action of trover, brought by the prefent defendent againft the
prefent plaintiff in the diftrick court of Dumifrics; which new trial thls court
directed by (@/ confent of parties.

Opinion

(2) The caufes, for which the plazm‘zjZ by bis bill, pm]ea’ a new trial,
wrth an injuntiion in the mean time, to be awarded, were, 1, the jury, with-
out hearing the queflion of right argued by counfil, and although they were in-
ﬂrué?ed by the counfil of both ,'bzzrm.r, that the quefiion would be aifiuffed ézfore
and decided by the court, and that affeffment of the damages, fubject ta the opi-
nion of the court, was the only matter refered to the jury, neverthele/s returned
a general verdict for the defendent ; and baving refumed their ﬁat.r by direétion
of the court in order to hear the arguments of counfil, one of the jurors, whilfp
t/;ey were attending tv thofe arguments, being [eifed with a convulfive paroxyfm,
was neceflarily remo*ved and was not able to reaffociate with bis fellows before
the term for the courts feffion ended; notwithfianding all which the court, bav-
ing rejected a motion for the plaintiff to fet afide the verdiit, and award another
trial, recorded the verditt, and entered a judgement accordingly. 2, one of

Ee the
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Opinion of the court the - day of feptember, 1794.

A military certificate is transferable by fimple delivery of it; and therefore
the holder of it is prefumed to be the owner, and to have derived a right to
it immediately or mediately from ti:xc ofhicer or {oldier to whom it was orj-
ginaly granted. .

But againft this prefumption proof of the contrary. may preponderate :
and here is {uflicient proof of the contrary. \

That the man, from whom the plaintiff bought the certificate, had ac-
quired a right before the lofs, may be confidently denied, becaufe a jury,
whofe veracity in fuch a cafe cannot be controverted, aflirm it at that time
to have been the property of the defendent,

And that it was atligned by the defendent afterwards, is fo incredible that
it may be denied with confidence juftified by thefe confiderations: 1, the
plaintiff in his bill doth not alledge fuch an affignment to have been made,
which undoubtedly he would have alleged, requiring a difcovery, if he had
even fufpected it to be true; 2, the defendent procured a duplicate of the
loft certificate, which he muft have known to be worthlefs if the original
thould be produced; and which was accordingly returned, to be canceled,
when the original was'difcoversd to have been found, and clamed by ano-
ther; and 3, no man, as is fuppofed, would have bought the loft certificate
from the defendent, if he had offered it for fzle.

Payment of value for the certificate doth not clter the queftion, which is
only, whether one can transfer a rizht which he hath not fo another?

Nor is this cafe like the cafe of loft money found and paid away, where
the identity of the money cannot be proved . caznss be proved, is faid, be-
caufe where the money can be iczitified, e. g. ir the lock of a cafket or cheft
or feal of a bag in which it was depofitct appear not to have been broken,
it is not diftinguifhed from the cafe of any other thing found, or taken from
the owner by ftealth or violence.

Neither is this cafe like the cale of a bill of exchange with a blank in-
dorfement, which the holder may fill up with his own name, or like the cafe
of an order payable to bearer, by the terms of which thofe who poflefs the
draughts are empowered to receive the money.

D ECR E E (4

That tie plaintiff reftore the certificate, with all the intereft thereon- re-
ceived, to the defendent; or pay the value of the principal money and inte-

reft to him; and alfo in either cafe pay the cofts.

N #
5 Between

L

¢he jurcrs informed the plaintyff, after having heard what had been urged by
his counfil, be the juror was not fatisfied with bis former opinion, and that be
helieved, upon a jecond confideration of the matter, a different vordicF would
bave been rewdered.  and 3, the damages were alloged to be exceffive. whether
Jor thefe caufes or any of them a court of equity ought to Fave direfted a new
trial?  was not determined in this cafe, the defendent, without anfwering the
bill, baving confeuted that the new trial be direfted. fee the cafis between Hoomes
and Kubn, Cochran and Street, and Cobbs and Mofby 28 of oétober, 1791.

(b) This decree, condemning a plaintiff to pay money to a defendent who bad
not demanded it by a crofs bill, is believed to be fupportable upon the fame
grounds.as a decree agamnft a plaintiff bringing a bill Jor an account.  befides,
if this court could only bave dyffolved the injunétion, the defendent could have
recovered no more than the damages affeffed by the firjt verdit; for the diffrict
court could not have entered a_judgement on the jeca}zd verd:ct, the aflion nof
then depending.
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- BETWEEN .
JOHN HOLCOMB OVERSTREVT, plainsi.
AXND » : '
RICHARD RANDOLPH, and David Meade Randolph, executors of
Richard Randolph, and William Grithin, defrnidcnts,

FTVHE plaintiff had executed an obligation for payment, to Richatd Ran-
dolph, the teftator, of three hundred pounds, the price for a negro
flave fold. the feller had acted fo unfairly in the bargain that, if he and the
buyer only had been interefted, the latter ought to have been difcharged from
the obligation. - but the court, on tue sth day of auguft, 178¢, delivered
an opinion, that the plaintift was not intitled to reliet againft the obligation
in the hands of the atlignee, the defendent William Griffin, who having paid
a valuable confideration for it, without knowledge of unfairnefs in the fale
of the negro, and being impowered, by ftatute, made in 1748, (ch. 27 of
the edit. in 1769, f&& 7 ) to commence and profecite an ation in his
own name, had a legal right to the money ackncwledged by the obligation
to be due, and whofe equity was not lefs than the obligors equity. incon-
fequence of which opinion the bill of the pluintiff, wlich was partly for an
injunétion to ftay execution of a judgement recovered in an action spon the
obligation by tic afflignee, was difmifled, as to that defendent.
- Againft this opinion, when the fame queition hath been feveral times fince
difcufled in other cales, werce objected,

i, That it exalteth a derivative right over the primitive right, imply -
ing that the obligee may transfer a right which he hath not, or a greater
right than he hath, to the affignee.

2, That the opinion fuppofeth the aflignces equity not to be lefs than the
obligors equity, the truth of which was not adinitted.

3, That the do&trine, inculcated in the opinion, will encourage fraud and
produce more inconvenience than the contrary doctrine.  obligees, confcious
that, that by their malverfation, they were {o obnoxicus as that demands,
in their-own names, were not fuf_’tn.inable, will atfign the obligations, and,
becomang infolvent, which is faid to have happened in the principal cafe,
or temoving to parts unknown, prevent or render ineffectual recourfe to
them by injured obligors. more reafonable would be to put the aflignee in the
fome condition in which the obligee is; for the ailiznee, before he accepts
the affignment, might, by inquiry, be informed if the obligar admirted or
denied the money to be juftly dus, whereas the latter can jeldoin or never
give timely notice to the tormer of exceptions to the demand.

4, That, by equity of the ftatute, which authorif:d commencement and
profecution of altions in the rames of aflignees, ¢ire@ing difcounts, before
notice of aflignment, to be allowed, obligations in the hands of aflignees
ought to be liable to objettions which might be urged againit them, if
they had remained in the hands of the obligees.

A N S W E R §:

To the firft objeftion. the opinion is not fuch a parédox as the objsCtor
fuppofed. if the obligation be {fuch that the a&ion upon it, brought by the
obligee himfelf, would not be barred by any legal plea, the court of law
_could not hinder him from recovering a judgement and fuing forth execution
although he thould appear to have pratifed fraud in obtaining the Oblif"ation’.
the court of equity can reftrain him, by injunction, from enjoying the bene..
fit of his judgement, upon this principle; that he who had injured the obli-
gor, by foul dealing, fhould make reparation for it. the \obligee, when he
afligns the obligation, transferreth fimply his right to the money thereb
acknowledged to be due;  but doth not transfer, cannot transfer, thereby,

his
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his duty to make that teparation; 2/ nor can be faid to transfer a right
which he hath not, although it be a right from erjoying which the court of
equity may refirain him. but fuch a power carinot be warrantably exercifed
by that court again{t the aflivnee, it he were innocent of the fraud, becaufe
it would be manifeftly forcing one man to make reparation for injury done
by another man. and accordingly a court of equity doth never deprive the
purchafer of a legal title, although unfairly acquired by the feller, if the
purchafer were not an accomplice in ot privy to the unfairnefs. confequently
the affignee, who is not a particeps crimints, either by his own aé or by ac-
ceptance of a title known by him to have been unfairly acquired, hath the
fame right to the money, acknowledged by the obligation to be due; as if it
had been made payabie to himf{elf, with this difference only, that the affig-
nee muft sllew ditcounts to whiech the obligor was intitled againft the obli-
zee, the nature of which difcounts will be explaned in anfwer to the fourth
objection.

The obligor, if, before difcovering the unfairnefs in the fale, he had paid
the money to the {ziicr, might have recovered it from him.

But could the obligor, before the difcovery, paying the money to the
aflignee, have recovered it from the latter?

This indeed is only ftating the cafe and propounding the queftion aver
again, with a circamftance which ought not to vary the détermination, but
which will exhibit more plaufibly this defenfe, which the afflignec might
urge again/t the demand from him by the obligor of reparaticn for a wrong
done by the obligee: 7 bave recerved what was conteffedly due io e, and re-
cerved it from thee, who didft acknowwledge thyfelf to be debitor for it s—1i trufted
the vbligee on thy credit s— f thou hadft not enabled him to turn thee over a de-
bitor to mie, i might not bave dealed with bimy—might have required caution
Sroin bimy—or might bave recovered a judgement againft bim, before be became
infolvent 5 finaly 1 have asme thee no wrong.

The fame defence urged by the affignee, before receipt of the money,
ought, as is conceived, to prevale; for the following aphorifm is belicved
to be a juft rule; of two innocent men, in which predicament are obligor
and affignee in the principal cafe, the lofs, which one muft bear, ought to
reft on him, by whofe act it was occafioned; becaufe, without that a&,
the lofs would have been prevented. in this cafe, the a& which cccafioned
the lofs was granting the obligation.

T'o the fecond objettion. the reafon of the opinion, namely, that the
aflignees equity is not lefs than the obligors equity, is ftill believed to be
correct.  for although where the equity of one party, and the equity of
another are homogeneous their quantities may be compared together, and
their difference, if they be not equal, may be determined as accurately, per-
haps, as quantities, which are the fubjeéts of geometrical calculation: yet
the equity of an obligor, injured by the fraud of the obligee, and the equity
of an affignee of the obligation, for valuable confideration, without notice,
injured by lofs of his debt, being fo unlike, that they can not be compared
together, in order to thew which is the greater, muft be {uppofed equal.

To the third objetion. if the law be, as it is fuppofed to be, in favor
of the aflignee, the court of equity hath no power, in confideration of in-
conveniences, to change the law. that the inconveniences would be lefs,
if the law were determined to be otherwife, is not granted; becaufe that it
can be proved is not believed. moreover the obligor in almoft every cafe
may, as is fuppofed, be fecure againft danger from an affignment: for recent
and diligent profecution of a bill in equity, for relief againft fraud in obtain-
ing the obligation, will put a pofterior affignee in the predicament of a /e
pendente purchafer.

To

(a) Some, perbaps, would rathcr fay transfer his SUABILITY.
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 To the fourth objetion. 1, the fetion of the ftatute, to which the ob-
jector alluded, is confined, by the terms of it, to fuch difcounts as are ad-
miffible on trial of an iflue, in an ation at commen law; but the plaintiffs
demand of a reparation, in this cafe, is not of that nature. if damagés,
which may be recovered, by way of reparation, for a fraud, can properly
be difcounted againft the debt due by obligation, damages, which' may be
recovered for any other injury, committed by the obligee, may be difcounted
in like manner; which hath never been pretended. 2, the legifliture, by
allowinz the a&tion to be commenced and profecuted in the name of the
aflignee, 1s fuppofed to have intended to put him in the fame ftate as the
indorfee of a bill of exchange, againft whom the drawer would not be inti-
tled to fuch relief as he might have obtained againft the payee. 3, a provifo
in a ftatute reftrains the enacting words from operating upon the cafe de-
fcribed in the provifo, -but upon no other; and accordingly, the"prdvi{o
being in the nature of an exception, the maxim is exceptio probat regulam,
or the enalting words apply to every cafe but that which is exempted from
them by the exception, and confequently the provifo, by the argumentuin a
pari ra’i:ne, Or even a fortiori, cannot be extended by equity; - the provifo
1s 2 meafure limiting the extent of the enatting words, and, from the na-
tare of the thing, fhould no more be applied to any cafe, to which the
words of it have not adapted it, than it fhould be variable, inits reach, and
efpecialy in this cate, 'where the provifo warns the aﬁignee, that the rifque
which he runs is, not that the debt was never due but, that it hath been
paid, its eriginal juitice being fuppofed.

 BETWEEN
JAMES SOUTHALL, plaintif,
. AND ‘ | | :
JOHN M‘KEAND, John Powell, John Mayo and Charles Carter," ui-

fendents.

I N 1767, William Byrd, by advertifements in the gazette. publifiied his

L intention to difpofe, by lotery, twenty nine improved tenements, of which
one, called John M‘Keands, valued at one hundred and forty four pounds,
was demifed to that tencnt at the yearly rent of twelve pounds, andeight
hundred and ten urimproved parcels of land, whereof one hundred cortained
éne hundred acres each, others half an acre each, and fome were iflands.
the ¢ftates lay at and near the falls of James river. R

Before the letery ‘was drawn, William Bgrd was preparing to furvey the
lands, cefigning to mark the boundaries of the tenements, and half -acres,
and fo to delineate them as that they might form a town on each fide of the
river, with convenient fireets for paflage. : ‘

Some of the tenents oppofed. the execution of this defign, alledging it
would derapge their tenements, and threatening, if William Byrd perfifted
in it, to return the tickets which they had taken to fell for him. ,

Whether John M‘Keand, the holder of the tenement called by his name,
joined in the oppofition doth not appear. that he did not join i1s moft pro-
bable, becaufe he neither occupied nor clamed any ground more than the
area of his dwelling houfe. - : .

- The furvey was not then profecuted, if begun. ,
..Sdme time afterwards, whether the tenents who had been adverfe to the
menfuration and delineation were now reconciled to it, or whether they knew
not of it, or connived at it, William Byrd procured the lands to be furveyed,
laying off for John M<Keands tenemerit half an acre, and plans of the towns
to be drawn, which were hung up, expofed to public view, in one part of
the old capitol in William{burgh, and remained {o expofed during the time
the managers {uperintended the drawing of the lotery, in another part of the

fame houfe, in november, 1768. ] A
F -
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A ticket owned by the plaintiff won the prize marked 327, which by re-
cutrence to the plan appeared to be John M<¢Keands tenement.

How much land, more or lefs than half an acre, was cont2ined in this
tenemert, before he was a tenent of it, doth not appear.  he did not cultj-
vate any part of it, as hath been obferved if all the parts occupied by the
prececing tenents, with fome other ground not actually cultivated but fitu-
ated fo that it could not have been excluded, were included in one figure,
the area would be more than half an acre but fuch a figure would not
coincide with any. fireet, or with the lines of coterminous grounds drawn
prizes by other adventurers—muft have been an irregular polygon, inconve-
nient to the fortunate adventurer himifelf, as well as to his neighbours—
moreover, 1f the tenement had been furveyed in {uch a manner as to include
the gfounds only which had been actualy occupied by any one tenent, be-
before Tohn M<Keand; that it would have exceded naif an acre doth not
appear—neither doth the part, which had not been actualy occupied, but
which is included in the {urvey, appear to te lefs than the cccupied part,
which is excluded—finaly, the plaintiff intitled contesiedly to John Vi‘Keands
tenement, for which a rent of twelve pounds was annucly paid, a&ualy
polleideth, for his prize, all tse tenement which Joan M‘Keand ever occu-
pied or ever clamed, and for which he pud that rent, and almeit half an
acre more. _

Neverthelefs,  the plaintit; 14 years and half fo mzny months, after the
iotery was drawn, and almelt as long aficr the land now climed by him,
for part of John Mi‘Keands teperncnt, wos poflefled and improved by other
men, and had been transferred for valuable conideration oftener than once,
brought a bill, in the county court of Henrico in chancery, to vindicate his
title, and to compel the defendent Charles Carter, in whom the legal eftate
refted, to convey it to the plaintifi, ,

The defendents John M‘feand and John Mayo, at that time the only
interefted defendents, anfwercd the bill; and many witnefles were examined.
their teftimony was chiefly to prove the fituation of the ground in difpute
which had been cultivated by three men, Letcher, Woodfon, and Gunn,
tenants who had lived is the houfe which, in 1767, and for the two next
preceding years, was the dwelling houfe of Johin M“Keand, before it wag
cailed his tenement,—that a horfe-rack wwas on the land in difpute, on the
pins of which people, who frequented this place where a tavern was then
kept, and thofe who came to a public tobacco infpeion, called Byrds ware-
houfe, in the neighbourhood, ufed to hitch the bridle reins of their horfeg——
that a cock-pit was dug by Gunn, whilft ke kept the tavern, on part of the
land in difpute—to prove that a tree ftocd forme where or other, upon the
warehoufe ground, or the ground in difpute, or between them, whete the
infpectors ufed to prize tobacco,—to prove the fitustion of the place which
the people, bringing tobacco to the warehoufe, ufed for a way,—to prove
that the plaintiff gave notice of his title to M‘Keand when he bought the
Iand in difpute from William Byrd, and that he had, fome time before the
war, applied to counfil to affert his title.

The county court difmiffed the bill.

The high court of chancery, to which the plaintiff appealed, directed an
iflue to be tried, in order to determine the boundaries of John M<Keands
tenement, and a furvey of the land in controverfy to be made and reported
to the court before which the iffue fhould be tried, and alfo dire@ed the
copied plan of Richmond, to which the plaintiff excepted, to be admitted
in evidence at the trial,

The jury who tried the 1iiue by their verdi&t found the boundary of the
tenement to be that which agreed with the {urvey and plan of the town of
Richmond, which was in effect a verdit in favour of the defendents.

The court, before which the ifTue was tried, certified the weight of evi-
denice
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to be in favour of the plaintiff, and that the only evidence offered at the tri-
al was the writen teftimony (that is the teftimony which was before the
court of chancery) and the oral teftimony of James Vaughan and James
Price, whole writen examinations were likewife before the court of chance-
ry, and who are not alledged to have depofed any thing more when they
were axamined vivae voce.

The high court of chancery, on the firft day of march; 1791; dclivered

the following opinion and decree: '
¢« The court is of opinion, that a furvey and plan of the parcels of land,
to be prizes in the lotery, from which this controverfy arofe, was a necef-
fary part of that icheme, as well for laying off the ground in convenicnt
figures, as for indicating the fituations, afcertaining the quantities, and de-
fining the boundaries of them; that the furvey and plan thereof, made for
thofe purpofes, was not fraudulent as to any purchafers of tickets; efpecialy
as probably all thofe tenements, exceding half acres, the holders of which
objelted to divifions of them, were laid off intire; as, at the time of draw.-
ing the lotery, the plan, fufpended in a public place, was expofed to the
view of all wio would look upon it; and as, for any thing fhewn to the
contrary, all parties,” until the lotery was drawn, yea all parties, ‘except the
appellant, even afterwards, acquiefced in that plan, as an authoritative ter-
ricr; that the tenements, deno:minated in the {cheme Byrdsand M<¢Keands,
which are contiguous, laid off by the plan in parallelograms, were fo much
more commodious than the figurcs, t.to which an inclufion of the ground
clamed by the appellant in the latter tenement any way would throw them,
that the court believes the adventurers, if they could have been conftlted
before the drawing of the lotery, would have approved that mode of laying
them off; thut the ground, cultivated or occupied by any holder of Ni‘-
Keands tenement, doth not appear to have exceded much, if at all, at any
time, in quantity, or, before the buildings erected on it, in value, the ground
affigned to that tenement by the plan; thet che plan ouzl:it to bind the ap-
~ pellant, becaufe by that alone he can clame, not only the lot which was
drawn a prize againft the ticket numbered 1158, 2/ and fo much of what
is called M‘Keunds tenement in the plan as licth between the fouthern® end
of the houfe, in which he dwelicd, and the faid lot adjeining to it, no pait
of which interjacent ground appeareth to have been cultivated or otherwife
occupied by M<Keand or any tenent before him but, even M<‘Keands tene-
ment, howcver bounded, fince by the figures 326, (4 on the paper diawn
againft the appellants ticket numbered 5187, refering to the plan in which
thofe figurcs are found, that ticket is thewn to be fortunate. and the origi-
nal plan having been probably deftroyed, the copy, among the exhibits,
mentioned in the examination of James Lyle, is fufliciently proved to be cor-
rect, by the teftimony, by the appearance of the thing itfelf, and by its con-
gruity with the printed lift of fortunate numbers, exhibited'y the uppeliant,
which was taken from the plan: ¢/ and therefore the court, approving the
faid verdi&, which findeth the line B G in the furveyors plot to be the
boundary, dividing Byrds in{pection and M-+Keands tenement, and rejecting

a motion, made laft term and repeated in this, for a new trial of the iffue,

and being of opinion that the appellant is not intitled in equity to the land

clamed by him, doth adjudge order and decree that the decree of the county
coutt

(a) Marked 326 bought by the plaintiff from Tayloe and Thor:iton.

(6) It ought to be 327.

(c) The original plan being archetype both of the lift exbibited by il plain-
tif, and of the copied plan exhibited by the defendents, the agreement of thefe
together, which is exall in all their parts wherein they can be compar:d, ond
thoje parts are many, and pertinent to the prefent queftion, demonfirates the
Sidelity of the later; for the original plan and the plan faid to be copied from i,
if they both agree with the liff, muft agree between themfelves.
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court, by which- was decreed and ordered that the bill of the appellant be
difmifled, and that he pay to the appellees their colts, . be afhirmed, as it ig

hereby atlirmed, and that the appellant do pay to the appellees the cofts ex-
pended by them in their defenfe, including the cofis of the - trial before the
diftriét court.’ _

~The court of appeals, before whom the caufe was carried; on the 6 day
- of november, 1794, delivéred the following

OPINION axp DECREE,

¢ THe court, having maturely confidered the tranfcript of the record, and
the arguments of the counfil, is of opinion, that the verdi&t in the difirict
court ought not to be confidered as fettling the bounds of the ground in aif-
pute, fince the fame is certified by the judge to have been given againft the
weight of evidence; but that the décifion ought to be made upon the proofs
and exhibits in the caufe; that; under the fchemé publithed by William
Byrd, elquire, the adventurers in the lotery had a right to exped, in the
prize called M‘Keands tenement, all the -ground that had been occupied,
as part thereof, which occupation ought rather to be collected from that of
former tenents, who kept a public tavern on the tenement, which drew the
attention of the public thereto, than from that of ‘M<‘Keand; a private fin-
" gle man, who had not occafion to occupy the whole, and that the occupa-
tion of fuch former tenents extended fo as to include the ground in difpute;
that the furvey made by Benjamin Watkins, at the inftance of the faid
Byrd, after the publication of the fcheme, by which the bounds of the te-
nement are fuppofed to be narrowed, ought not to affe@ the intereft of the
appellant, fince neither he nor M‘Keand, the tenent at the time, appear to have
been prefent, {o as to imply the confent of either," that the occupied bounds
- thould be changed; nor is {fuch implied confent in the appellant to be infered
from the expofure of that plan in the room where the lotery was drawn,
even if he had read it, which dees not appear; fince he could not from
thence difcover whether the tenement was defcribed therein according to the
occupied bounds or not; and therefore it is unneceflary to decide how far
the copies from that plan ought to be adinited as evidence; that the appel-
lant, being thus intitled to the ground in difpute, and M*Keand a purcha=
fer with full notice of that title, if the appellant had profecuted his clame
immediately, and M<‘Keand had proceded in improving the ground, he
would probably have loft both together; but fince the appellant did not
profecute any fuit til after great improvements had been made, under the
idea, as is to be prefumed, that the clame was abandoned, it would be un-
reafonable for the appellant to take- advantage, of his own delay, to avail
himfelf of thofe improvements; and therefore his clame ought to be reduced
to the value of the ground, as it ftood at the time M‘Keand purchafed, for
which value the tenement would have been confidered as charged fo long as
it continued in M‘Keands pofleffion, and to have beey fo charged in the
hands of a'purchafer with notice; but fince it appears the appellee Mayo
holds under his father, who was a purchafer without notice, 'the ground in
his hands is difcharged; and that there is no error in fo . much. of the decree
of the county court, nor in fo much of the decree of the high court of-
chancery. in affirmznce thereof, as difmiffes the appellants bill, as to that
appellee, with cofts; but that there is error in the faid decree, fo far as the
bill is difmiffed as to the faid M‘Keand, who was anfwerable to the appel-
lant for the value of the ground, as beforc mentioned: thercfore it -is de-
creed and ordered, that fo much of the faid decrees as relates to the appellee
Mayo be affirmed, that the appellant pay him his cofts by him about his
defenfe in this behalf expended; that the refidue of the faid -decrees be re-
verfed and annulled, and that the appellants cofts in this court be paid him

by
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by the executors or adminiftrators of the faid M‘Keand, out of his citate,
if fo much thereof they have in their hands. the court would have proced -
ed to make f{uch decree as the faid court of chanccr}; {bould have pronounc-
ed, to wit, that an viue thould be made up, by direGion of the faid court
of chancery, and tried by a jury, to afcertain what was the value-ot the
ground in difpute, on the 26 day of july, 1779, independent of any im
provement mude thercon fublequent to tiic 8 day of o&ober, 1769, which
being attertained fhould be paid to the appellant out of M‘Keands eftate,
with intercit on fuch value {rom the faid 26 day of July, 1779, tozether
with the appellants cofts in chancery and the county court; but the faid
MeKeand having died pending the appeal in this court, althoush the fame
hath beea revived by confent of parties as to his heirs and reprefen-
tatives in theic general charalter, without naming them, it is judyed
neceflary they fhould refpectively be made fpecific parties, that they may
difcover a ftate of the faid M*Keands affets real and perfonal, in cafe there
fhould not be fufficient of the latter to fatisfy this demand: therefore the
caufe is remanded to the high court of chancery, for the fuit to be revived
there againft his executors or adminiftrators, as well as the heirs or devifees
of his real eftate, and turther procedings to be had therein, in order to fuch
final decree.’

C OMMENTARY.

The verdict in the difirift court ought nat £o be confidered as fettling the bounds
of - the grozznd n z.{yjﬁzzte,_ Jince tbe‘_/émz‘e 15 ceﬂgﬁ’ed /)y the judge to have beon gro-
en againft the weight of evidence; ] if the judge of the high court of chancery
have the fame evidence before him which was before the diftri&t court, as
was the cafe here, and fhall happen to differ in opinion with the judge of
that court, as was likewife the cafe here, bteing of opinion that the weight
of evidence was in favour of the defendents, to evince the re@itude of which
opinion will be attempted anon, what ought the judge of the court of chan-
cery to do? ought he, difregarding the verdi€t, and not only refigning but
contradicting his own opinion, to form fuch a decree as will accord with the
fentiments of the diftri¢t judge? ought he to award another trial? and that
toties quoties? if, upon another trial, before a different judge, he and the
jury {hould change fides, or if the court fhould certify the evidence to have
been in equilibrio, fo that it would juftify a verdict in favour of either party,
of which one example is extant; what courfe ought the court of chancery to
perfie? to thefe queftions a fit anfwer perhaps occurs in the next words:

But that toe decifion ought to be made upon the pricls and cxhibits in the
cauyfe.] be it fo. -

That under the Jehenrey  paniifbed by Willicin Byrd, the adventurers in the
Litery bad a rizht to expelt, in the prize called M*‘Keanas tenement, all the
ground that had been occupied, ds part theregf;] thefe terms, notwithftanding
the feeming plenitude of their fenfe, are fo deteCtive that, untilan elliplis be
fupplied, a fair reafoner might neither yield nor withold his affent to the
truth of the propofition, which they now exhibit. the ellipfis is of the oc-
cupier, fo that whether he were Letcher, or Wood{on, or Gun, or M¢Keand,
or whether the occupiers were all the three former, or any two or one
of them, is uncertain. if it be fupplied fo that the propofition be read thus:
‘under the fcheme, publithed by William Byrd, the adventurers in the lotery
had a right to expect in the prize, called M’Keands tenement, ali the ground
that had been occupied by Letcher, Woodfon and Gun, or any two or one
of them, whilft they were tenents of the houfe which John M‘Keand after-
wards held,” the truth of the propofition is denied. 1, becaufe the exhibit,
to which the reverfing decree refereth to prove the truth of the pro-
pofition, will be hereafter fhewn to prove the contrary. 2, becaufe
the occupations of the land in difpute are not proved to have been fo uniform
and permanent as that the faid occupied land could be truly fzid either in
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the technical or popular fenfe to be appertinent to the Loufe in which John
M<Keand afterwards dwelled. 3, whether tiwe cultivating tenants had any
kind of title to the ground which they culuvated doth not appear. that they
were intitled to what is called a currilage moy rotionaly be fuppofed; but
this term is believed to comprehend only thote accommodations which are
convenient to mere indwellers, fuch as a way, ayard, and {fome others,

Again; the word ¢ thereot” is put for ¢ Mi‘Keands tenement.”  if then
thefe terms be put in the place of their reprefentative “ thereof,” the propofi-
tion will be read thus: ¢ under the {cheme, the adventurers had a right to
exped, in the prize, called M‘Keands tenement, all the ground that Letcher;
Woodfon and Gun had cccupied, as parts of M‘Keands tenement;’ that is,
the adveniturers had a right to expect, in the prize, called M‘Keands tene-
ment, in 1767, all the ground that Letcher, Woodfon and Gun, feveral
years before it was M*Keands tenement, had occupied, as part of M‘Keands
tenement. |

It the propofition be read thus: ¢ under the {cheme, publifhed by William
Byrd, the adventurers in the lotery had a right to expe in the prize, call-
ed M<Keands tenement, all the ground that had been occupied by John
M<Keand, as part thereof,” the truth of the propofition is admitted—then
let us appeal to the {cheme, the exhibit to which the reverfing decree referz
eth to prove the other fenfe—¢ i will difpofe,” fays William Byrd, ¢ by lot-
ery, twenty nine improved lots, and, among them, John M<Keands tene-
ment, for which he payeth me twelve pounds annual rent.” now the tené-
ment, for which John M<‘Keand paid twelve pounds annual rent, was a
houfe, and nothing but a houfe. the whole defcription of that prize, offered
to the adventurers by the {cheme, therefore, was verified in the houfe, with-
out the ground: fo that William Byrd, by annexing ground to the
houfe, gave more than the adventurers had a right to expect. betides
no proof is exhibited of the rents paid by the predeceflors of John
M‘Keand. that occupying ground, as well as the houfe, they pard more
rent than he paid, who occupied one of the fubje@s only, is prefumable,
if it be prefumable, and if the defcription of the prize offered to the adven-
turers, by the appellation of John M<‘Keands tenement demifed for the an-
nual rent of twelve pounds, be more than completely verified, as it certainl
is, no reafon can be afligned for cxtending that defeription, as the reverfing
decree hath extended it, according to which it muft be underftood as if it
had been in thefz, or fome fuch terms: ¢ the tenement formerly Letchers,
afterwards Wood{ons, lately Guns, now John M<‘Keands, worth 144
pounds, and rented at 12 pounds,’ an interpolation which feemeth unjufti-
fiable, and th= more unjuftible if the value of the houfe with the occupied
land exceded one hundred and forty four pounds, or if the annual rent there-
of exceded twelve pounds.

Which occupation ought rather to be exlleSied from that of former tenents,
awho kept a pudlic tavern on the teneinent, swhich drew the attention of the pub-
lic thereto, than from that of MKeand a private fingle man who bad no occafi-
on to occupy the whole,} that is, which occupation by Letcher, Woodfon
and Gun of ground near thehoufe in which they lived Lefore John MKeand,
ought rather to be colleCted from the occupation of thofe tenents, than from
the occupation of M‘Keand, who occupied no part of the ground, except
that on which the hioufe ftood. undoubtedly.

And that the occupation of fuch former tenents extended [o as to include the
ground in difpute:] if the occupation of former tenents did extend fo far,
this will not prove the plaintiffs title to the ground in difpute, unlefs his
title be proved to all the ground which thofe former tenents occupied.

That the furvey made by Benjamin Watkins, af the inflance of the Jaid Byrd,
after the publication of the [theme by which the bounds of the tenement are Jup-
pofed to be narrowed, ought not to affect the intereft of the appellant, Since nei-

ther
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ther be nor M*Keand, the tencnt, at the time, appear to bave heen pieliat fo
as to 1mply the confent of etther that the occupied bounds fhould b chongeds;
without a furvey and plan or mup, how could the lotery, that is, fuch a
lotery as was propofed by William Byrd, and expelted by the adventurers,
have been drawn? how could any man know whether a prize wer: an im-"

roved tenement, or one hundred acres, or half an acre of bare Iand, or
whether it were on this or that fide of the river, or whether it were on nei-
ther? muift not the fortunate adventurcrs have divided among thcin the

prizes equaly, which was never defigned, or bave divided them by another
lotery, inconfiftently with the original propofal, according to which the
deftiny of every ticket ought to have been decided by a ﬁnglc fortilepc?

A furvey and map then, if without them the lotery could not have been
drawn in the manner propofed, were neceflary; as in the reverfed decree
they are {tated to have been. if they were neceffary, to give them clficacy,
confent of the ticket holders, if their confent could not have been obtained,
was unneceflary. for that an act, the performance whereof was neceflary,
fhall not be valid, without the intervention of fomething which is im-
pofiible, is denied; the terms of the propofition implicating this abfurdity,
that what muft be done fhall be a nullity after it is done.

And the impoffibility to obtain the confent in queftion, that is, the con-
feat of ali the holders of tickets, for the confent of every other was neceflary,
if the confent of the plaintiff were neceflary, will perhaps be confelfed by
every candid man, who adverts to the number of people interefted in ten
thoufand tickets, the difperfed places of their refidence, the number of thofe
who {old the tickets, not fewer than ten having been firft nominated for
that otlice, the multifarious transfers of tickets, the files of tickets after the
) {urvey, and among them poflibly the plaintiffs ticket, and other impedi-
“ments to procuring the confent too many to be enumeinted eafily.
~ If Wiiliam Byrd had indeed narrowed the bounds of the tenements, in
fuch a manner that they did not contain the quantities of ground, for which
tenents paid the rents publithed in the advertifement, he would undoubtedly
have done wrong. that he narrowed the bounds of John M¢Keands tene-
ment perhaps mufl not be now denied. but if he narrowed the bounds,
that he did it ignorantly and without defign to injure any man is moft pro-
i)able; becaufe the ground, of which the abfciffion is fuppofed, was not,
by the {arvey and map, made a feparate lot, by which, being proprietor of
the foil, he might have becn a gainer, but, inftead of being included in
Jobhn M<Keands tenemznt, was included in Byrds warchoule tenement, by
which he could not have besen a gainer, otherwife than as a fortunate

adventurer. he was indeed that fortunate adventurer. but, at the
time of the furvey, that the ticket, againft which Byrds warehoufe tenement
was drawn a prize, would be left upon William Byrds hands, or would be
fortunate, could not be known. if any other man, inftead of William
Byrd, had drawn the warehoufe tenement, the plaintiff, as is fupnofed,
could not have recovered the ground in di(pute, but, if he were injured by
the furvey, muft have clamed a raparation from William Byrd. and that
is thought to be the only remedy to which the plaintiff was intitled, if he
were intitled to any remedy, in the principal cafe.

By the words ¢ the furvey ought not to affect the intereff of the appellant,
JSince neither be nor M¢Keand, the tenent at the time, appear to bave been pre-
Jent, fo as to imply the confent of either, that the occupied bounds fhiuld be
changed, thofe who ufed them are fuppofed to have implicitly conceded,
that the furvey, if either the plaintiff or M‘Keand had been prefent, fo that
his confent might have been implied, would have affected the intereft of the
plaintiff. the conceffion is fuppofed, becaufe it is believed to be unavoida-
ble that the furvey then, made with confent of John M<‘Keand, would
have affected the intereft of the plaintiff, that is, would have bound the

plaintiff
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& .
not have been wrought by fuch a conient, the ebligaticn, which is admited
to exift with the confent, exiits witheut it. for the ablence of that, which,
if prefent, would not produce or preferve o thing, cannot prevent or termi-
nate its exiffence. now the confent of John M‘Keand to the furvey could:
fiot have bound James Southall o abide by the furvey, unlefs James Sou-
thall had authorifed M¢icand to confent 1o it, or derived the rizht, which
he endeavoured to afiert, from John Mc<lcand; neither of which is pre-
tended. however, that the confent of John Mfileard to the furvey fhould
be doubted {eemed inpofiible before the ieverfing decree, becaufe, 1; no
reafon for his diffent is afiignable; 2, he bati been claming under the fur-
vey, and endeavouring to prove the vaiid

plaintift to abide E the furvey, being granteds if fuch an obligation coulds

o
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ity of 1it, ever fince it was made,
and doth not appear to have objelicd to it at any tune.

Nor is fuch gmplied confent in the eppliant to be infered fromt the expofure of
that plan in the rovin where the Licry was drawa, cven if bhe bad read iy,
which does not appear,) if, becaule he doth not appeir to haveread the plan,
the evidence of his confent to the furvey be defeCtive, it feems defeitive in
two other inftances:  firft, that he could read doth not appear; fecondly,
that he underftood what he reed doth not appear.

Since he could not firom thenes difcover whether the tenement was deferibed
therein according to the occupied bounds or not:d the coust of appeals feem
to have fuppofcd that, againft the paper, having the fame number with that
of the plaintiffs ticket, was drawn another paper, on which were writen
the words fobz MKeands tencient; which, without reference to any map,
was {uflicient to point out his prize. upen which fuppofition the tranfac-
tion between William Byrd and the plamndiff, the terms thereof being tranfs
Jated into the language of a folenin agreement, weuld be exhibited in this
or fuch like form; ¢ in confiderat:on of five pounds, received from James
Southall, to whom is delivered a ticket, numbered 5:87, if agaift a paper;
on which that number fhall be infcribed, be drawn a paper, whereon {hall
be written the words ¢ John M ‘Keands tenement,” i, William Byrd, oblige
myfeif to convey the title of the faid tencment, called John M<Keands, by
whatever bounds it ought to be limuited, to the faid James Southall.” but
that any paper, on which were writen ¢ John M<Keands tenement,” was
drawn, 1s not proved; the contiary 1s prefivaable, from the ordinary courfe
of proceding in fimilar cafes, which 15, by nunericel charalters on the pa-
pers drawn, to refer to fome catiingue, where particular deferiptions of the
prizes may be found—and, not enly prefumeble but, proved undeniably by
the lift of fortunatc numihers publifhed by the managers, the very exhibit on
which the plaintift chictly relied, and which concludes thus: ¢ N B. in
the firft column of figures are the numnbers of the tickets, in the fecond the
NUMBER to each prizz.” this being the cale then, the compact between
William Byrd and the plaintiii is exhibited truly in this form: ¢ in confi-
deration of five pounds, received from James Southall, to whom is delivered
a ticket numbered 51t7, if againft o paper, whereon that number fhall be
infcribed, be drawn a paper, which is marked with the charadters 327, i,
William Byrd, oblige myfelf to convey to the faid James Southall the title
of a parcel of land, reprefented in the map of Richmond, by that diagram,
which is marked with the charalters 527, and on which is writen the word
M<Keands.” if this be corre, the plaintiff, when he quarreled with the
plan, excepting to the admiffion of it in evidence, was thought ungratefull
to a benefactor, and 1s thought fo ftill, by onz, who is not enough enlight-
ened by the reverfing decree, nor cnabled otherwife, to difcover that, with-
out the aid of the plan, the plaintiff could have fhewn any title whatever
to the tenement now holden by him for M‘Keands. how, with the aid
of the plan, the title might have been (hewn, and prohably was thewn, will
be explaned. h

. In
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In the mean time, let one afk if that part of the reverfed decree, which
ftates part of the land included in M*Keands tenement by the furvey never
to have been cultivated or otherwife occupied by M¢Keind or any tenant
before him, deferved to have been totaly neglected in the other decree? ought
the plaintiff to recover the value of the land which had been occupied by
the former tenents, in right of thut occupation, and in violation of the fur-
vey, and yet retain the ground which had not been occupied by thofe tenants
in right of that furvey! ‘

And therefsre it is wniccefury to decide how far the copics from that plan
- aught to be admited as cvidenc..) ahearer of the rcverﬁ ng decrez; convinced per-
haps by the preceding parts of_it, may yicld aflent to this part, in which
the plan of Richmond, even if th'_e orizginal were produced, is treated as a
tabula rafa, merely becaufe a certein James Southall, owner of one ticket,
which before the drawing of the lotery no man could know to be more the
darling of fortune than any other of ten thoufand tickets, DOES NOT
APPEAR to have been prefert, when the lands reprefented in the plan were
furveyed, or to have read the plan, fufpended in the houfe where the lotery
was drawn, at the time, or to have been able to difcover from the plan
whether the tenement called John M<Keands was defcribed according to the
occupied bounds. in oppofition to this a man, who is not convinced, ven-
tures to declare that, in his judgement, the plan alone, if admifed to be
evidence, 1s decifive of the queftion. |

In {hewing this, the copy exhibited by the defendents, may be taken to
be a faithful exemplar of the origingl, not only becaufe the proofs that it is
fo, explicitly ftated in the decree of the high court of chancery, have not
beenr controverted, but becaufe thofe who reverfed the decree, waiving that
queftion, have denied that the furvey, 4reprefex{ted by" Fhe plan, thatis the
driginal plan, if it were roduf:ed, ougiit to aﬂeéﬁ the intereft of the appel-
lant, James Southall, or the intereft, if not of him, of any other fo-rtuna.tc
adventurer. an hypothetical argument may fairly be anfwered hypotheti-
caly. . . N

The cafe then may be fiated, as to this queftion, thus: |

Wiiliam Byrd owned the towns, as he culled them, although the grounds
do not appear'at that time to have been.‘di!‘poi&d in lots and ftrects, of Roc-
kyridge and Shockoe, the Daines of which Werf:‘:.-\.ft.@rw:%rds changed to Man-
chefler and Richmond by which they are now mihngi.uﬂued, ‘lymg on oppo-
fitc fides of the James. he alio owned other lands in the nelghbqurhood.
within the limits of thels towns and adjacent 0 them wers twenty nine tene-
ments, for which were paid by the holders of them certain annual -rents.
one of thefe tenements was holden by John M‘Keand who paid twelvc.pounds
annual rent, occupying a houfe? but‘not any par't of the.land about it,

William Byrd publifhed his intention to fell the inheritance of thefe lands
to thofe people who, paying the value of thexq, equal to ﬁfty thoqund pgunds,
would confent that the fubjeéts to be fold, inflead of being diyided into fo
many parts as were equal to the numbc.r.o.f purchafers, and being diftributed
fo that every one of the later would be intitled to one of the former, (hould
be divided into 839 parts or lots, in fuch a manner that every improved tene-
ment fhould be one lot or prize, every hundred of ten thoufand acres of land,
fituate in this place, fhould be one lot or prize, and every half acre of the
land fituate in another place fhould be one lot or prize, andevery one of cer-
tain iflands thould be a lot or prizc.——-thgt every perchafer thould have (_)qc:
or more flips of paper called tickets, paying five pou_mds for {:ach, on whx?h
were writen, after the number, fhewing its place.in the arithmetical feries
of 1 to 10000 inclufive, thefe words: ¢ this fhall intitle the owner to fuch
prize as {hall be drawn againftit, in W Byrds lotery, 1767, W. Byrd.” fuch
a ticket, the number whereof was 5187, had the plaintiff,
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For purpofes éxpianed in the decree of the high court of chancery, Wil-
liam Byrd procured the lands to be fnrvey;d and the fituations z}nd bounda-
ries of them were. reprefented in a plan. tickets were fold and in the hands
‘of perhaps 2500, 3000 oOr mo:e.purchafers. - ’

n order to.determine which ticket would win a lot or prize, the mana-
gers appointed to fupgrintend ‘the drawing are {uppofed to have condu&ed
the bufinefs in the following manner: 10000 other {lips of paper, on
which were written numbers correfponding with the numbers of the tickets
holden by the purchafers, were dreped into 2 W})eel, wherein was a cavity
clofed fo that they would not fall out in revolutions of the wheel; and into
a Amilar wheel were droped flips of paper cqual in number to the others,
of which g161 were blank,* no letter or figure being writen on them, and
the others were marked by the charaters 839 infcribed on one, the cha-
racer 1 infcribed on another, and ch:ralters fignificant of the numbers be-
tween thofe extreme terms inferibed in a progreflive order on the remainder.

When, from the wheels, after being turned for confufing their contents,
the attendant upon each drew one paper, if that drawn from the prize and
blank wheel were marked, the characers thereof were entered in a lift op-

ofite to the number on the paper drawn fro.x the other wheel.

For example: when. the paper numbsrid 5407 was drawn from one
wheel, oppofite to it were entered iz:. the ﬁ'iﬁ sne ;haraéﬁfers 301, on the pa-
per drawn at the fame time from the prize ard Llank wheel:  when the
paper numbered 5187 was drawn from the former v heel, oppoiite to it
were entered the characters 327 on the paper drawn at the {1 time from
the later wheel: and fo on until all the 839 characterized papers were cx-
haufted. ,

The entries were in different columns. the column which contained the
. humbers correfponding with the num bers of the tickets thewed to the hol-
-ders of thofe tickets that they were fortunate; ard the other column, con-
taining the characters on the papers drawn at the fame time, refered the
holders to fome map, by which they would difcover in what their felicity
confifted; fo that this later column was nothing more than an index to that
map in which correfponding charalters would defignate the prize; and that
map was the plan in this cafe. o

When therefore the paper numbered 5187 was drawn from one wheel,
the characters 327, on the paper drawn from the other, refered to the plan
which fheed the fame characters there infcribed; {o that the plaintiff muft
have reforted t th': very plan in order to intitle himfelf to the prize which
his ticket won, and ti..t would have been no more than the quantity repre-
fented in the plan. /

But after the lotery was drawn, the managers, for information of the
purchafers, publifhed in print a 1t of the fortunate numbers in this form:

No. 5407 | a double forge and mill with 2000 acres of land. | No. jor1
r254 | 2 ferry &ec. ,
.5107 { M‘Keands tenement. 327
N. B. ixthe firft column of figures are the numbers of the tickets;
in the fecend the sumber to each prize.

Every candid m.n will probably grant, witheut a proof, that the mana-
gers, or their amanuenfis, 1n preparing this lift, had recourfe to the plan.
for that they could othcrwife know whenever a prize was drawn what it
was; or, if they could, that they would have fuffered an enquiry, for ob-
taining the knowledge, to interrupt their progrefs in a bufinefs which muft
have employed them feveral weeks, cannot be fuppofed.

But the plaintiff, inftigated-by zealous friends, who difeovered that the
lines, including the let 327, upen tl.e area of which in the plan the fur-
veyor had written the word 44°Keands, would not include all the ground

which
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which had been occupied by that tenents predeceflors, in order to aflert his
title to the furplus ground, waived the plan, as not binding apon him be-
caufe he did not agree to the furvey, and pretended to clume by the original
fcheme, and the publication of the managers, prepoiteroufly fuppofing the
later to reter to that fcheme, and not to the plan, whence oue can fcarcely
dovbt it was tikea.  and he hath been more fuccefsfull than his counfil
feemed to expelt; for, the original plan not being oftenfible, they laboured
to prove that the copy ouzht not to be admitt.d in evidence; but, accordin
to the reverfing decree, the former, if admitted, would not hurt him.

That the zz/fc/’/‘fl?zt Z\'z'/:tg this iniithed to the pronmd i ailpte and M eana
a purcbﬂ er avuh full notice of that titic, if the appetlant fad profecu.od bis
clam: immedialy, and M Keand bad proced d in tmiproving the .f(rw/izd, fe
would prsbably bave Iy beth together:) if the plaintiff could have&vindicated,‘
his title in a court of common law, and there had profecuted his remedy,
and been as {uccefsfull as he wus in the court of appeals, M<‘Keand 'muft
have loft both together, unlels the court of equity would have relieved him,
{o far as to award fome kind of compenfation.  whether it would or would
not have relieved him? is a queftion which, when to determine it in {fome
other cafe may become necetiary, will f{eem to deferve confideration to one
who reads what Home had (3id, on this queftion, in his principles of equi-
ty, part I. fect. IL. art. 1. - _ -

But however it might have been in that cafe, the plaintiff, for fecovering
what he clamed in this cafe, the title which only ¢ould demand audience in
the court of common law, refting at this day in Charles Carter, one of the
defendents, neceffarily reforted to the court of equity; a court which re-
quireth of its votaries that they perform that juftice which they exa@ from
others

But fince the appellant, Te. to the end of the paragraph.]. what law will
.quthorize the application of John M<‘Keands real eflate, in the firlt inftance,
to fupply the deficiency in his perfonal eftate, to fatisfy the damages which
may be found, on trial of the iffue to be direted ¢ perhags the deficienc
intended is what may be cauled by difcharging out of the perfonal eftate de-
mands chargeable on the real ettate. can execution be awarded againft the
executors or awminiftrators of John M<‘Keand for the cofts in the court of
appeals? as they are now to be made parties muft they not be convented
by fubpcena to anfiver the bill, or, being called fpecific purtics, muft they
only difclofe the affets? . ‘
BETwE:N
CARTER PAGE executor of Archibald Cary, plarusiy,

o “AND
EDMUND PENDLETON and Peter Lyons, adminiftrators of John

Robinfon, and other creditors of Archibald Cary; and Benjamin Wilfon,

defendents.

IN this caufe; upon the following queftion; whether. payments by the
plaintiffs teftator, a citizen of this commomwealth, into the loan office,
of paper money, in fatisfaction of his debts to creditors, who were britith
fubje&s, difcharged the debitor; a ftatute, by the legiflature of the com-
monwealth, having enacted that fuch payments fhould have that effe&?
the court, on the 3 day of may, 1793, after premifing (/. that a contro-
verfy between a britith creditor or debitor, and his american debitor or cre-
ditor,

(a) A judge [hotld not be fufceptible of mational antipathy, more than of
malice towards individuals—whilft executing bis office, be fhould be not more
affected by patriotic confiderations, than an infulated fubject is affected by tie
eleltric fluid in the circumjacent mafs, whillt their communication is interrupted.

g what



128 IN THE COURT

ditor, difcufled before a tribunal in-the country of either party, fhould be
decided by thofe principles, which ought to govern the decifion, if the fame
controver{y were difcufled before a tribunal in the country where both parties
were aliens, publifhed an opinion in thefe terms:

That, after, by the declaration of independence, the united flates of
America were difmembered from the britith empire, the rights of war and
peace between thofe two mations, which, by t}_)at event, became diftin&
politic bodies, were equaly vigorous with thofe rights between naticns never
dependent either on the other;—

That a war, of itlelf, doth not extinguifh the rights, and, confequently,
doth not difcharge the obligations, which exifted before the commencement
of it, between mcmbers of the different belligerent focieties, although, dur-
ing the continuance of the war, forenfian aflertions of the one, that is, the
rights, and exactions of performance of the other, that is, the obligations;
are not permitted in that country where the clamants are aliens;— -

‘That the right to money due to an enemy cannot be confifcated; (6)

becaufe

what is juftin this Lali i juft in Weftminfter-ball, and in every other practo-
riun: upon earth,  fome judges 1 the weftindian iflonds havz been execrated, 4
citizens of the united american fates, for feveral late fentences againft the latter,
i favour of bricafb fubjecls, in certain maritime caufes ; juftly execrated, if fame
hati not mifreported their conduct. mome of thofe citizens, furely; can wifb to Jee
the tribunals of their own country [o polluted; for which pollttion the men who
it in them would, perbaps, delerve the punifbment related by Herodotus to bave
been inflicted on the corrupt Stjamnes, for the allufion to whofe flory; among the
devices on the feal of the Virginia bigh court of chancery, the prefent Judge of
that court acknowledgeth bis obligation to the ingenious B WEST.  # one afk
why is this premifed?  Jet him be informed that when, [rme montbs before this
opinion was delivered, a fimilar cafe was argued in another court, a Sranger,
who beard the rhetoric copioyfly poured forth, om that occafion,” in order
to prove, that an american cicizen might honeftly as well as profitably withold
money which be owed to a britifh fubjet, and whs obferved what convistion,
carcfles, addreffes, admiration, adulation, adoration, followed, Juch a man
might bave fufpected that onc of the cafdinal virtue, as they are called, either
is not cultrvated in America, or is not underflood to be the Jame there as it is in
all other civilized countries. to fuch a firanger this proémium would not appear
smproper. ,

(6) If this e contrary to what is called authority, as perbaps it may feem
to forne men, the publifber of the opinion will be again’t the authority, when, in
a queflion depending, like the prejent, on the law of nature, the authority is
againft reafon, 72)/9z'cb is affirmed to be the cafe here. in truth, acquirement by
conqueft is a relick of barbarifin.  capture and detention af an enemys goods is
Juft only where members of one commaunity, injured by thoje of another, bad not
been able to obtain reparation otbherwife than by reprifal. and there the repara=
tion ought to be commenfurate to the imjuvy. to excede that meafure would be
more rigorous in this than in ordinary inflances; becaufe they who are Jorced to
make the reparation feldom or never bappen tv be thofe who had been perpetra-
tors of the injury. peiracy is now generally denominated hoflility to mankind,
although it was cftcemed, as T bucydides relates, by thofe whom be calleth antients,
both of grecks and barbarians, not opprobious but, bonourable, and is 5o cftcemed
at this day no doubt by some people on the african coaft of the mideterrancan sea.
but is privateering, which many of the present cnlightened age seem to think
Juftsfable, any thing but peiracy licensed imperialy, and can such a license conw
secrace 1t?  a commiffion authorifing reprisals would seem like a license for rob-
bing Peter to pay Poul, if the members of a whole community, when, without
their knowledge, some of ther fellow-citizens or fellow-subjects act unjullly, be
nit involved in the guilt. a commiffion for privateering seems a license to rob

Peter for enriching Paul.
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becaufe only things whereof manual occupation may be, to which clus «
right, being incorpo.real, dot_h not belong, are confifcable; infomuch that
perdition of the hoflile proprietors right is not effecied by his captivity, or
even flaughter, but, 1n the later event, lis reprefentative fuccedes to it :—

That, Dy the act of general affemtly, pafled in the year one thouﬁ’md
feven hundred and feventy feven, inttaled ar aét for Jequeftering britifl pro-
pertt, wiv enabling thofe, i Ubted to britiph Jubjeits; to pay off fiuch debts,
and direcling the procecdings 1 fusls whbercin fuch Jibjecls are partics,” the
legillature of this commonwealth hath admitted, that the 'asw and ulaces of
nations require, that the debts of britith {fubjects fheald not be conﬁlé*ted,
before their fovereign fhould, by bis example. l.ive provoked and juttified
fuch a retaliation, on the part of this comimonwealth ;—and therehy /¢ the
legitlature recognifed the obligation of that law and of thte ufages ; —that
this recognition, to the efficacy whereof diplomatic ceremony or a pr’agmatic
fanGion was unneceffary, did fufliciently declare, and was equiviient to am
explicit and folemn pact yielding, the confent of the legifiature, and the
confent of the people of this commonwer lth tao, if the legiflature could bind
them in that inftance, to obferve the praecepts of that law, and conform to
thofe ufages; —a people who, before their feparation from the britith empire
were, and ever fince have been, in the habits of fuch obiervance and confor.
mity ;—and 2 legiflature, who, by an act pafled in 1779, conﬁitu’ting the
court of admiralty, hath adopted into its ftatutory code the laws of nature
and nations ;— “

That the legiflature could not retract their confent to cbferve the praecepts
of the law, and conform to the ufages, of rations. for the a&, by which
the confent was teftified, although it be in form of a fiatate, the éxificnce
of which generally begins, continues, and ends, with the will of ite creator,
was indeed a convention in which the legifluture was but one party; and the
king of great hritain not having authorized the confifcation of debts, owin
by his fubjects to the citizens of this commonwealth, the legiflature of the
commenwealth could not confifcate debts owing to britith fubjects, withaut
violating the public faith; that money, in the hands of the debitor, due to
an enemy, cannot be confifcated, upon the principle, thatit is the creditors
property, for {fzch money remaineth the praperty of the debitor, und doth
not become the property of the creditor, before a payment of it to himfelf,
or a payment to his reprefentative afting by virtue of a prior authority, ora
payment to an officious ftranger ratified by pofterior content of the ereditor;
and .

That the alls of general affembly, on the fubjet of confifcaticn, may be
fo expounded, without contravening the principles of {ound criticifm, (d)
as not to purport that effect, and that by fuch an expofition the dignity of :
the commonwealth and horour of its legiflature would be confulted.-—

That the right to money due, which is concomitant with the perfon of
the creditor, cannot be extinguithed by the legiflatuire of the debitors coyntry,
if, at the time of the legiflative a&, by which the extinguithment was
intended to be wrought, the creditor were not a citizen or a fubject of that
country, or, being a foreigner, were not a refident or had not a domicilium
therein; /e¢) becaufe fuch a creditor was not fubjett to the authority

of

(¢) The whole of what is flated in this and the next following paragraph is
believed to be inconteflabls.

(d) This is fubmitted to cenfure. .

(¢) The pofition in the fixth article of our bill of rights, namely, that men are not baund by laws to
which they have not, by themfelves, or by reprefentatives of their eleflion, affented, is not true of un-
written or common law, that is, of the law of nature, called common law, becaufe it is commm “tp al!
mankind,  the probibitions to ksll or wound our fellow men, to defame them, to invade their property,
the praecepts to deal faithfuily, to make reparation for injury, and ethers, are perceived intuitizely to

‘ 1i barmonsze
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of that legiflature, and confequently not bound by its acts.  if the parliament
of Great-britain fhould, by an a&, declare the rights of creditors, of any
other, or all other, countries, to money due from britith fubjects, to beex-
tinguithed, all courts, perhaps thofe of Weftminfter hall not excepted;
would abjure fuch legiflative omnipoterice, arrogated by the parliament. but
that rarliament hath not lefs power than any other legiflature :—

Here

PR

"barmanize with our irnale n:tisns of reéiiude, fo that evcry many not under the temptations of revenge
lufl.or avarice folicited by cpporturity, fees the obligation to obey thije probibitions and praecepts, more
Sforcibly thas if the duics were capable of demonflration.  thefe laws of nature arey as Antigone fays to
Creony in Sophocles, v. 463:

uawritten laws divine,

Immutable, etornal, not like thele

Of yelberday, butmade e'cr time bégar.

~ Franckln,

They are laws which meny who did not ordain them, have nat poiver to abrogate.

Ne'ther is the pofition true of injiit-ted laws, if it be literaly underflood, that is, if it be npplt'led to
indgiduals, in the cafes of ¢z wha were not ir being at the inflitution of the law, nor even in cafes
of the greater number of 1hofe who were in being at that epocha,

I7.meny infunts, and many others, deprived of fuffrage, cann.t, either by themfelves or their re-
prefentatives, be truly faid 1o yield iheir affent to any law.  thiy would n:t be permitted, if they fhould
be willing, and even offer, <witu any ceremony whatever, to declare their affent; and yet they are
bound ty the law. rie obligation of the law, therefore, did not derive its force Jrom their confent,
if the olligation af a /?atute, upon fome wha were confeffedly bound by it, derived ot its force Froni
their confent explicitly declared, that fuch an obligation can derive force from their implied oi tacif
confent is dented. e

Again, a man is cenfeffedly bound by a flatute, enalted when he was a foetus, or an embrys, or be-

Jore he was either. but, according to this article of the Liil of rigkis, underflood literaly, he is nof
bound by the law, becaufe be did not confent to it.

If obligation of the flatute be faid to derive 1ts force from cifent fubfequent to the inflitution, and oné
afk, at what age the affent can be yieldedy and by what azts 1t may be indi.ated?  to define cither fa-
fisfaciorily, in anfwering the queflion, will be dificult, pervais, impoffible. o

 hat lavvs, of civil inflitutiony devive their oiligatisn frow confort of thofe, whe were members o
the community, when the laws viere infitutedy muft be <eniize . bur, if the obligazion ceafe with ,5{,.
exiflence of thofe individual legifiatorsy which muft be the st quince of derying the obligation of the
law upon individuals, who did nat confen. to ity vie low: ¢ va not be perpetval, as many laws are
aid to bey nor catholicy as all laws ought to bes  Lofides ma-ty Liwos are eacéicd againft the confent of
great part of the community. N
" The vigor of inflituted 1a1vs, gf it furvive the originel legifiatsrs, wuft be continued, not by confent
of fucceding generations, declared ind:viduaiy vuty by jone orier principle:  and that is natural req-
an. C

Withou: faciety, mankindy if they could exift and propagate, wold bewretcheds their native rigi t4
would be frequently vislated; the enjsymentof acyrired vights wowa be precaciousy nor could Jociety
be preferved without civil in/'?:tf.tim: and reguiaticrs,  bence the ebugatian 1y ohjerve and conform ta
thefe inftitutions and regulations, Ly the law of nuiure, deveves u, on neny, who could not confent to
thems

This dolrine is not deragatory to ratisnal civil libes ty, whic is to be free from all civil obligations,
except fuch as laws, enaltod by confeirt of the fociety, or v prejomarives of theii elettion, had created :
and to be free from thofz obligations, whenthe fume fociety, or reprefentativesy jhuir fignify their will
t0 abrogate the laws, ‘ZU/JZ:C/J' did crecte the o!;{igati.ms.

But what 15 the fanwe fociety ? fo; ue natioa, at the exd of an bour, conffis of thofe individyal
wien of wohain it conffled at the begining of thut period,

By national identity mi! he meansd a myfiical wiim of members by fucceffive generations, whereof
ane imperceptibly remvates the decay o_/i anstery a kind of immortality being one of the attributes of a
naticn, inlike manner as (22 compare enc!ll things with great] in place of joldiers who were removed,
by any ruean, Sfiom the rnacedoinian lochss atbanatos, and the roman legio immortalis, others were Jurro=
gated, [o as to perpetuaie them ' N ,

This identity js./{z,m/zar te us in ordinary Aiflourfe.  wwhen the remans areﬁid 10 have expelled the
Tarquins, and to Fave conguer ed Perfeus, by remans are underjiood the Jume nation, aithough between
thofe two events more than three bunarez years hud peff. d. .

National identity hath been reprefentcd by fenfible inages :—1y a vivers the Pitowmac, for exam-
ple, which is callea the fame river, af't-bougb not a divp of the water, which covered its bed, when it
was firfd diftinguifbed ly that appellationy bath flowed or lbed in its chanel for many by paft ages:—
by a tree; as in the cpifode of the ;/md, Z, containing the dialygue betrveen Diom-de and Glaucus; by
a Jhipy which is cailew the Jame fiipy wben, Jrom decays and veparations, not one atomi of the materials,
with which it was launched, remains abaut it, ’

But no tmage, perhaps, con r'cpf*zj’i'zvt natio;m{ wdentity fo complotely as a mans Jeifs in the caurfe of
his life, fuch changes bappen both in body and mixd, that Pythagorss, at 9o years of age, Jeemed no
move to be the Pythagoras, of nine daysy, nine months, or nine yeais oid, than be was Euphorbus, Cal.-
lidesy Hermotimas or Pyrrluc each of whom be fuppsfed himfel)y by the metempfychofis, Jucceffively ta

ave
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Here 1s excepted the cafe, in which, by legiflative authority, remedies are

rovided for condemning the credits and effeéis of an abfentee to the payment
of his own debts to his creditors; which the laws of nature and natign)s’ pL:‘”-
mit for preventing a failare of juftice. ’

That if the creditors right to money due from his debitor, of another
country cannot be extinguifted by a legiflative act of that country, the debitors
obligation to pay the money cannot be abfolved by a legiflative aét of the
fame country ; becaufc the legiflature, which is at moftonly the reprefenta-
tive of the debitor, and hath not more power than its conftituent had, could
not do that which the debitor could not have done; but the debito; could
not, by any a¢t of his own, other than payment to the creditor, or to fome
other empowered by him to reccive the money, diffolve the oblization to pay
it; and although, during a war between the nations of crcditoroand debitor
the former cznnot compel the later, by a judiciary fentence in his own coun-
try, to pay the money, fuch a fentence may be obtained, during the war,
in another country, it the debitor be found there;—

That, for reafons belore explaned, the legiflature of any hation hath not
powet to fubftitute a dificrent thing for the money which their people had

efore obliged themfelves to pay to the people of another nation: if the bri-
tith parliament fhould enact, that the money due from britith fubje&s might
be difcharged by delivering malt, to the creditors, fuch an a&t would here,
and, perhups, every whure elie, be adjudged void, as to all creditors, who
were not Critith creditors.

Thut the legificture, by their act, paffed in january, 1788, having de-
clated, 7dui the covunnwenith fhally in no eveat or comingency, be Vil i
P9 any perfon or perjius whaljsever, Jor any fm, on account of payments made
by american debitors ivio the loan ofjice, otber than the value thoreof, when re-
duced by the jiale of depretiaiisn, thatis, other than the true value of the
paper money, when it was paid, could not believe, that to compel britifh
creditors to allow more value, if compellabl: to allow any value, for pay-
ments, without their authority, agamnit their confent, and never accepted,
than thofe would allow for thiem, who pretended to authorize the payments,
receive the money, and appiwed it to theit ufes, would be thought juft, by
any men, except the debitors, thus enriched by difcharging dcbts, inctirred
for things of real value, with paper money, of little or no value (f / for any
other purpolz; and therefore the general afiembly may be prefumed to have
intended, by their feveral acls ori this fubject, and thoic acts compared toge-
ther miay be fo interpreted, as, to intitle the debitor to retribution irem thofe

by

bave been.  and with no lefs proj)riety than Pythagoras may be called the fame man, notwithflanding
the changes which happened ta him, may the nation, whefe focial compalt hath not been diffolved, be cal-
led the fame nationy for any periad of time. ,

If thofe, who enalted the laws, and thefz, who, _/’ewral ages dfterwardi, obsfbed them, can be
called the fame nationy the laws may be truly faid to begin and end by the fame authority. - and men
confidered, not'as individuals but, as a nation may be truly faid not to be bound ly any laws, of civil
-inflitution, except thofe to which they, that is the nation, had grven their confent. in this fenfe, the
pofition before Jaid to be in our bill of rights is admitted 10 be true; and in the like fenfe only this pro-
pofition of chief juftice Hobart, in the 256 page of his reports; mamely, an a& of parliament hath
every mans confent as well TO COME as prefent, can be free from anachronifin. ‘

Uon thefe principles, men ave bound by the flatutes of the country, whereof tiey are members, al-
though, confidered as individuals, they did not, by themfelves, or reprefentatives of their eleftion, con-
Jent to the flatutes. ' ) ) . i

Aliens are bound by" the laws of the country in which they refide in confideration of the proteftion
enjoyed by the government. )

But that laws of civil inflitution cannot bind the perfons of men, who are not members of the focicty,
nor refident wi-hin its territory, is believed to be an irrefragable truth.

(f) Thefe payments, if they muf} be called payments, inio the larn offce were
made, when the paper money bad fo depretiated that, according to the flatutory
feale, 70 pounds, in fome mnflances, and 1000 pounds, in other inflances, were
warth no more than one pound.
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by whaoin he was encouraged to depofit his money in their funds; which
feenieth to be the leaft exceptionable mode of adjufting this matter ;}—

Thiat the provifional articles and definitive treaty of peace between - the
united ftates of America and the king of Great-britain, after the ratifications
thereof, if they be valid, abrogated the aéts of every ftate in the union, tend.
g to obftruct the recovery of britith debts from the citizens of thofe ftates;
and that the ¢reaty, admitted to have been once valid, hath been rendered in.
valid, by the failure of the britith king to perform the articles thereof (g this
court hath no more powet (4 to declare than it hath to declare the britith
king and the united ftates of America to be in a ftate of war; and

Finaly that, if this court be reftrained from making decrees, by which
britith creditors in time of peace may recover morey due to them from the
people cf this commonwealth, the judge of this court, who hath fworn,
mn obedience to legiflative injunction, arf cath, with which no human power
can difpente, that he will do equal right to all manner of people, ought not
to make decrees Iy which Virginia creditors may recover money due to them
from the people of Great-britain;— .

And therzfore the court, upon the principles before fated, being of opi-
nion that the payments into the loan oftice, made by the plaintiffs tetator,
did not difcharge his debts to his britith creditors, directed the plaintiff in
diftributing the aflets of his teftator, not to diftinguith britith creditors, on

account of their nation from other creditors.
: Bstwren |

(g) Upon this point the argument urged on bebalf of american debitors may

be extibited in this form: the britifh king, by bis garrifons, retaineth certaiy
ofts within the territorial limits of the united american flates dominion, and
alfo bath not reflored or paid the value of flaves which bis troops plundered from
Jome of our fellow-citizens, in <which articles be bath been a league-break:r,-
the two nations, by thefe breackes, are in a flate of war; every article in the
treaty of peace being a condition, fo that by non performance of any one the
whole alt is annulled.  in that flate of war cvery man woman and child of each
nation is an enemy of every man woman and child of the other nation. preperty
taken from an enemy is lawfull prize—becomes by feifure the property of the
captor. —americans, paying the money due to britifh fubjects, may take it Sfrom
them, being enemiess  if reprifal of money paid would deprive the creditor of
his right, detention of the money unpaid ought to extinguifh the creditors right ;
and the rather, becaufe this faves to the debitor the trouble and danger of a can:
et to recover the money paid, and to the creditor the mortification of a tanta-
ll. e
i (b) The queftion bere diftuffed is depending, perbaps at this time, before
the circuit court. what they may determine the judge of this court will not
take the liberty to conjelture. if a folitary judge of a subordinate court, in one
State, fbould circumscribe the jurisdiction of the supreme american tribunal, be
would seem to act as irrationaly, as if one, with & radius, equal to the semidia-
meter of the orbit of a satelles, fbould attempt 1o describe the orbit of its drimary

pkmez‘.
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Berwren
PHILIP NATHANIEL DEVISMEand Henry Smith, of the city of Lon-
don in the kingdom of Great-britain, merchants and partners, pluzntiffs
AND ’
HENRY MARTIN and company, of London, merchants, Hudfon
tin and Nathaniel Anderfon, defendents. > Hudion Mar-

N this caufe, the queftion was, whether the right to money, due to a

bankrupt. from citizens of this commonwealth, was o tmns’fcrrcd to the
atlignees of his ¢iiedvs that a britith fubjelt, who was a creditor of the bank-
rapt, refident in Y oglind, and did not clane any benefit from the affign-
ment, couid recover fatisfaion for his demand out of that money ? ﬁgoxl
which the court, the 206 day of {eptember, 1794, delivered this )

O P I NI O N,

That tae queition controverted between the parties, in this caufe, which.
is, in truth, a queftion between britith creditors, on one fide, and the affje-
ices of a britith debitor or debitors, declared a bankrupt or bankruptz,
accordiny to the laws of their country, on the other fide, difcufled before an
emerican ceurt, thould be decided by thofe principles which aught to govern
the decifion, if the farne queftion were difcuffed before an englith court; and
that, by the enghish flatutes concerning bankrupts, ail the perfonal property
of a bunkropt, wizrever it be, is fo transfered to the aflignees that an englith
{fubject cannot recover a <ebt, contradted before the affignment, by an aétion
again{t the hankrupt himfelf, or fatisfaction for it cut of his effe®s in the
hands of others, althourh a creditor, who is not a britith fubje&, and con-
f;:qq:nt]y not bound by the lfaws' qf.Grcz}t B“m;m, (@) and perhaps tco a
brtith fubie& not hiving a domicilium in England, (&) may recover {uch
debt, by an action againit the bankrupt, or fatisafion for it out of his
eidelts.

In coxfequence of which epinion the bill was difmified.

(2) Upoa the principles ftated in the note () to the cals hetweon Page,
executor of Cary, plaintiff, and Peadleton, &c, defindents, the englith
ftatute laws bind engliih {ubjelts and regalate their perfonal rights every
where, unlels the cafe mentioned in the next following note to thus cafe may’
be an cxception. if an englifh fubjelt die inteftate, his.relations, whom the
englith ftatute of diftribution appoint to fuccede, will be intitled to his per-
fonal eftate which may, at that time," be in Virginia, not thofe relations
whom our ftatute of diftribution, fo far as it difiers from the englith, ap-
points; for example: brothers and fifters of the half blood will fhare equaly
by the one, and but half fo much by the other, &c. if an englith trader be.
declared a bankrupt, and his eftate be afligned by thofe who have the admi-
niftration of fuch affairs, in that country, the title of the aflignees would be
fupported, in the courts of this country, and the right of fuch creditors as
are fubje& to the laws of England would be bourd by the aflignment.

If the bankrupt happen to bave property which lies out of the jurifdiclion of
the law of England, if the country, in %f)bz'c/y it lies, p/."ocez{; ao.cord;/,afg to the
principles of well regulated juftice, there is no doubt but it will grve ¢ffect o the
title of affignees. by Loughborough, H. Blackftones reports, p. 691. this
pofition is too general, and is not {ufficiently qualified by what follows it in
P 673 , -

¢ Solomons vs Rofs, in canc. 26 january, 1764, before mr. juftice Bat-
hurft, who fat for lord chancellor Northington. meflieurs Dencufvilles,
merchants and partners at Amfterdam, correfponded with Michael Solom(;)ns

an
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| (5, mert i don. on the 13 day of december, 1759
and Hugh Rofs, merchants in London. o y < ccember, 1756,
the Deneufvilles ftoped payment. on the!} day oi januafy, 17€0, the cham.
ber of defolate eftates in Amiterdany took cogrizance thereof, and, on the
next cay, they were declared bankrupts, and curators or aflignees aEpomted
of their eftates and eficéts.  on the 20 day of december, 1759, Rofs, who
was a creditor of the bankrupts to the amiount of near $000 pounds, madp
an atfidavit of hig debt in the mayors court of London,1 a.nd attgched their
mioneys 1n the hands of Michnel ‘coiemoz;s‘, Whoawas their debiter to-the
amount of 1200 pounds.  on the 8 day of march, 1760, Ro.fs obtained
judgement, by default, on the attichment, gnd thf??fi}lpm? a writ <_)f EXECU
tion was iffued againft Michael Sclomors, :w’lz ]s talien in execution, but,
being unablz to piy the 1200 pounds, gave 1 ofs ms‘note payable m‘ a n.lonth,-
on which Rofs caufed fatstatusn o b entere o mf records of the judge-
ment. a few days after, one Firacl S(f‘;::)::‘:om, whio nadia power _Qf attorne
from the curators to a& for them in Englana, filed a bll}’,l"g‘;akmg himfelf
and the curators plaintiifs, praying Athat tie i';fcanzz A zcna?l Solqmox.)s
micht account with them for the eficfts of the ﬁ‘\’ff""““:r??‘zsf Whlfh were in
hisuha:*.ds, might pay and deliver the fame over t»’)‘ {ﬁe; tolemons for thclufc
of the curators, and be reftraioed from paying or delivering them GVEr to RC?[S“
Michael Solomons then filed a biil, by way of niterpleacer,  praying an in-
junction, and that he nught be at Iberty to brg.ng;he_ 1200 pounds into
court. this money wus wccordinzly paid into the bank, in the name of the
accountant general, perfuant to cn Graer 'o’f t{r:e court. Ti'le c.k:cree ‘dxre&ed;
inter alia, ¢ that the fiock puarchafed with toe money paid into the bank
thould be transfered to Ifrael Solomons, for the benefit of . the Credltg‘r,s of
the bankrupts, and that Rofs thould dehver,up' t'he' notc!a,1 given by M1cna§1
Solomons for 1200 pounds, to be canceled.” H. Lluckftone, p. I131. in
the notes. |

Similar decrees were made in two other cafes there flated: .

Fhe ptinciple of the decrees doth not appear. o

In the firft and fecond, it is fuppofed to be this: ' t}}e laws of Holland
diveft the bankfupts property out of him, and veft it in the curators or af-
fignees, in that country, for the purpofe of difiributing the property among
his creditors, and that the ailignment comprehended the bazkrupts right to
moneys due to them in England: for

It 15 a clear propfition, f2id Lougborough; H.' Blackfione, p. 690, nct
only of the law of England, but, of every couniry in the world, where law bas
the femblance of fcience, that p rjonal preperty Das w /foZ/,'fj/. ’ z/Jf‘ms"anmg. vf
that is, not that perfonal proporiy has 1o Vildle Lesiity bty that it is fubject
to that law which governs the owner. .

This propofition is not free from wnbiguity. the fenle intended by the
author of it is believed to be this: that the owners rigcht to a perfonal
thing, which is in one country, i_s fubje& to d;ipohnoz} of the law of ano-
ther country, whereof the owner is a member; and, in that fenfe; is ad-
mitted to be true, with refpect to the owner himflf, and to all other peo-

le who are members of the fame ftate with him; but is not admitted to
be true with refpet to men who are not members of the fame community.

The writer of thelc notes, differing in this point with three capital en-
glith judges, is aware, that he will be regarded with a faftidious eye by men,
whofe veneration for the weftmonafterian oracles is equal to the veneration
of the antients for the dodonaean and delphic oracles; but, when he has
reafon, the only defpot, * to which he profefleth unconditional fubmiffi-
on, on his fide, he will venture to diftt with any man. he difapproves
the determination in the cafe between Solomons and Rofs, on thefe confide-
rations, ,

1.. That Rofs, if he were an englith fubje®; as he is {uppofed to have
- been

* John Horne Tooke,
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beeri, was rot b‘oqnd by the laws of Holland. this is affurmed for a propo-
fition incontrovertible. - prop

2. That a creditor, in juftice, hath a right to fo much of his dcbitors
eftate as 1s equal to the demand, or to a proportion of the eftate, if it be
not fufficient to {atisty the deinands of all the creditors. the truth of this
propoﬁtion is admitted, by the bankrupt laws both of England and Hollanci‘
appointing the aflignees in one, and the curators in the tSther, diftributors
of the eftate among the creditors; fo that the affignecs and curators are the
truftees tor nn‘d reprefyritatives of thé creditors, and are chofen by then, i
one, und, porhaps, 1o the other too.

5. The Law which authorifeth this appointmert, if it do not biod the
foreign qrcditor, c;{x_n not legily deprive him. of his right to recover what is
d'uje to hun, becaule th@ law was ena&ed.x;lthout his confent, either indi-
vidualy, or as a member of the community.

4. The right of Rofs to {atisfaction for his demand againft Deneufvill-s
out of moneys in the 1::hds of Solomion their debitor, whether, in Loug};-
boroughs language, 1t had or hafi not locality, was as much fubjet to the
law which governed Hofs, that is the law of England, as the nght of the
bankru_pgs to the {fame moneys was fubject to the law which governed the
Deneufvilles, tiic owners, that is the law of Holland: and, by the law
of England, Rofs was atthorifed to procede as he did to attach thofe mo-
neys—now where fuch an oppofition Between two laws upon the fame f{ub-
ject happeneth, why the law of Holland, which favoured the right of the
curators, {hould prevele acaunfl the law of England, which favbourcd the
right of the englith crecitor, o, in other words, why the court fhould have
prefered the title of the curutors to the title of the crediter ufing thc'procefs
of attachment, is not a:fcerned,

The moft juft mode fceascth to be, in whatever court the matter be dif-
cufled, to accommodate it by a proporticnsble diftribution of the bankrupts
effeils among all the credicors of every conntry. :

If the aflignees of an englith baricrupt bring fuits in this court to recover
moaey due from his debitors, and partics, not englith fubjedls, demand a
fatistaction of their demands out of the fame woney, the court will appoint
a receiver of the money wnd not allow the affignees any part thereof, until
they fhell have thrown the efic@s collettea by them into a common fund,
tor the beneft of all the creditors. ,

(&) Beceude, 1. fuch a fubjedt is not reprefented in the britith parlia-
mant, and, therefore, as is conceived, ought nct to e boand by its acis,
although the englith courts have determined otherwife, and the american
courts too, before the late revolution, admitted britifh fubjects, refiding in
the plantations, as they were then called, to be bound by a&s of parliament,
the terms of which fpecialy comprehended the plantations. and 2. The
bankrupts effects in England may be all diftributed among the creditors
there, in fome cafes, before the creditors in the plantations could have notice
of the bankruptcy in time to clame their {hares.

: BerwezN
JOHN SIMON FARLEY and Elizabeth Morfon, plaintifs,
AND
THOMAS LEE SHIPPEN and Elizabeth Carter, late Elizabeth Caiter
Banifter, his wife, Champe Carter and Maria, late Maria Farley, his
wife, Mary Byrd Farley, and Rebecca Parke Farley; which two laft
named parties, being infants, appear by John Dunbar their goardian,
defendents. - .
RANCIS FARLEY and Simon Farley, brothers, britith fubje@s,
and fathers each of feveral children, in the year 1755, bought of
William Byrd 26000 acres of land, called the Saura town, or the land of
Eden,
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FEden, iﬁ Northcarolina, for 1000 pounds of fterling money. thc: convey-
ance was to Hrancis Farley and Simo‘n F grley, and to their heirs. they
bought alfo, together with one Erancx‘s‘Mxllcr, {everal pareels of land, in
the county of N orfoli in Virginia, which were conveyed to the three pur-
chaters, and to their heirs. .

simon Farley piid one half of the purc%{afs-money for the lanc_i n North_
caroling, and one thiird part of the purchife-money for th; land in Virginia,
faves belonging to both the, brothers were emp‘l‘oyed n cultivating - the
Vorthcarolina i:nd; and Fraucis Farley debited Simon with one half of
certain exrenfes incurred many years after tie death of the later, on account
of that citate. o

The whole brfinefs of treating for the purchafes, taking the conveyances,
and managinz the elfar.s, was tran acted by orancis Farley, who was feve-
tal times in Virginia, his Srodher refiding n Ar:t:gua’_..

simon Farley died about the year 1756, snd, by his te{’c‘amen!:,' whereof
he appointed his brother i'rancis one of the exccutors, his children, the
planufs, to whom the {uid Francis was app';,;utcd_ teftamentary guardian,
with others, clame what they now demand. which is one half of the
Morthearoiina land, and cne third part of the Virginia land.

After his death, Francis [arley bought irom rrancis Miller his third
part of the land in Virguua. ~ . -

2¢ of january, 1737, Francis Farley wrote to Francis Miller a letter in
theic words: 7 pray the favour of yuu to Jerd me //y the firf oppertunity. a
cepy of the fale or conveyunce to my brother and ryjclf of the land bought from
col. Byrd, for, as my brother is dead, @ am as furUiver intitled by law to the
whole, fo 1 want the fale, that i may bave a conviyance drawn for one balf to
my brothers children; jor god Jorbid i fliouid ever fafke Juch an advantage as
his death gives me; and, for this reajon, t wont copies of thefe other lands
bought between you bim and wyfilf * ¥ ¥ the jooner you Jfend me thefe papers the
better, and the more you will oblige me; Jor life 1s very uncertain, and i want
to get this bufinefs done for fear of accidents.

. In another letter, dated 14 of auguft, 1758, from Francis Farley to
Francis Miller, are thefe words: ¢ mmagine [one of my laft letters to you bave
mifcarried, as you take no notice in yours to e of fome things i mentioned fo
you, particularly the jinding me copies of the conv yance made by ¢l Byrd to
my brother aiid my felf of the land see bought of him in Carclina, i bave men-
tioned this two or three times, and muft beg ysu <vil! turnifh me with it, by the
very firft opportunity:  do ot Jend the origiial died, but copies by two oppor-
tunities. 1 want it prodigicujly tici i may fettle this yatter, Iy any accident
fhould bappen my life; and god forbid that @ or suine fhould take the advantage
the lewo grves, by my furviving my poor brother; cud i jind yeu are of the fame
honeft and honourable way of thinking.  fo you will be fo kind to bave this mat=
for fettled with you by a proper deed as to your furviverfiip, with regard to
the lands we puiciafed in partnerfbip in Virginia,  charge me for all the ex-
penfes that may attend your doing if, and [ending ccpies of the deed from col,
Byrd.

In a lciter from Francis Farley to his fon, James Parke Farley, dated
the 31 of march, 1772, are thefe words: 7 belicve Fack Farly awill foon
be obliged to go with the regiment to Ireland, &c. that poor family will i fear be
infallibly ruined, and obliged to fell their flarc of the land of Eden,

. In a letter from Francis Farley to John Simon Farley, dated 171 of june,
17777, are thefe words: ¢ am very apprebenfive, that, if the americaus find
out vou are one of the kings officers, they will confifcate your lands in America,
7 that cafe you will have nothing to depend upon, but your commiffion, and i

Jhall loji above 3000 pounds.

In a letter from Francis Farley to John Simon Farley, dated 13 of july,
778, are thefe words: ¢f you do 1ot quit the army you will certainly lofe

your
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your property 1 Novtbamerica, which i truft is aworth more than a colonels
commzffion, and @ regiment, cr two or three regiments * % * jurely you canwi
bave the leajt doudt whether it will be bejl to preferve va/u}zé/é”}bropcrz"y, i
jélc/a a country, or o continue a flave in the ar‘(ny of a very declz}zz}zg aliuoft
ruined country * ** qp my laft, 1 faid, i fhould not again prefiime to advifs you,
buts i a veryv fhort z‘im;’, things are [o vaflly altered, i cannot belp az‘z‘ém/n‘z)zg“
it once more. 1 then thought that all of us, that had property in Northamerica,
and wwere abjfent fron the country, would forfcit it; but, from the lote accounts
wwr bave, we find the congref. abts upon more liberal principle:s and zatend te
give time 0 all abfentces to return and clame therr property; cven thofe that
deferted then in the day of dijirefs, and bore arms dgamji thens but, if they
do not return 1.1 a ceriain limited time, their property is to be confifcated, and
vou may take for granted, they will bave no partiality towards on officer in the
kngs fervice. 1 therefore bope ysu will fee this matter in the light i ds, and
think 1t better to part with the commiffion you now bave, ahd come over tobe
reddy to go to America to clame your property, foon as matters are feitled, than
t0 lofe confiderable property in a very growing country. *¥* p. 5. if you have
purchafed a eaptains commiffion before-you receive this, i niuft beg you will fell
it, &e. then go to America to clame your land, if you fhould not like to remain
in that country, you may fell the land, and live in a country you like better. you
cannot afford to lofe that land. ‘

The writing which, after the death of Francis Farley, was proved for
his teftament, and by which all his eftate in Northcarolina and Virginia
was devifed {2/ to the children of his fon, James Parke Farley, the female
detendents, without making any declaration in favour of the plaintiffs, was
Iodged in the hands of Thomas Warner, attorney genecral of Antigua, the
courin} of that teftator, with a paper, on which were written by his direc-
tion tlie following words: my late brother Simon Farley, was balf concerned
with me in the purchafe of a traét of land jfrom the bonourable William Byrd
¢/quire and Elizabeth his wife, and known by the name of Saura town, or the
liiid of Eden, i the province or flate of Northcarolina. he was alfo one third
toncern d «with mr Francis Miller of Virginia merchant, and myfelf, in the
purchafe of :1v following tracts of land, viz:
one tract purcifed from Rodert Tves and Kezia bis wife, ,
one ditts to. from Aune Ludgall widow, fobn Biggs and Bathia bis

wife, William Dale and Mary bis wife; and Sarab Ludgall Spenffer.

one do, do. from Fobn Ivy and Edizabeth bis wife,
one do, do. from Fanies 1uicker.

#ote i bave fiice purchefed Francis Millers title to bis one third part, [fo that i
noww poffefs two third parts of thfe feveral traéls of land.

My late brother is no how concerned with me in the great difmal fivamp, or
any other lands that i have in Virginia or Northcarolina, except the frve
parcels above mentioned. and a man, who in march, 1779, had been fent
for the faid teftamentary writing, in order to return it to Francis Farley,
was informed by the tounfil; that Francis Farley had withed to make a de-
claration in his will, as to the title of John Simon Farley to the faid lands
in America, which the counfil, as i.c informed the meffenger, declined to
du from reafons of policy, and Francis Farley, when the teftament was
brought to him, with that information, lamented that fuch declaration
could not be made.

~To the bill of the plaintiffs, who infifted that Francis Farley held in

truft for their benefit the proportions of the lands now clamed by them,
and

(a] Francis Fariey, who-appeareth to have expected that the property in
America of britifb cubjects would be confiscated, probably boped to prevent the
loss of these lands by devifing them to bis grand children, ho were americar
citicens, practermitting his brothers children, because. a devise to them migh:

be vam. Ll
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and prayed a decree for an execution of the truft, and for the rents and pro-
fits, the defendents, by their anfwer, relying upon their legal title by fur-
vivorfhip, and not admiting the exiftence of the truft, alleged the plaintiffs
to be aliens, difabled to hold lands of inheritance, in any of the united
american ftates, and, confequently, to maintain any aéion for recover
thereof; and, as to .the land in Northcarohna, excepted to the jurifdiGion
of this court, and objecizd, that the action of the plaintiffs was barred by
the ftatute for limitation of a&ions, in that country,

The caufe was argued the 18 day of march, 1794.

BY THE COURT.

I. The firlt queftion is, whether Francis Fatley wasa truftee for his bro-
thers children, the plaintiffs,.as to one moety of the Northcarolina, and as to
one third part of the Virginza; lands? for, it he were a truftee, the defendents
volupteer claruanis under him, are in the fame predicament undoubt'cdly’ s

In the cafe between Fither and Wigg, Peere Williams; b. 1. p. 21. re.
ports chief juftice Holt to have faid, joinr-nancy is javoured in low (6) be-
cause as the law does not love fracitons of .ates; 5o neither does it encourage
devifion of tenus es, or muiliplicatien of i s, sw as lng as the joilztezzaﬂcy
cantinues, there is a joint tenure, bur wihn the te..oncy becomes in common,
then the tenures and services are severcc. ® %% ¢lis 15 1he true and only reason
why joint eflates are favoured inlaw; ar icaji, 1 caicicent no other.

o The

g . -
i wrer ~
S——

(b j 7)541" COrLHON /cz?:: courts are dg'/f‘g/lfr/ Lo javour jointenancy, and the
confequent right of furvivorfhip appeardti vy rumerous examplic, and by nome
more_fignaly than the jo/liwing

Lyttleton, in the 298 [ ti of bis tenures, faith, if lands be given to two,
to have and to hold, s. the one noety t the one, and to his heirs, 2nd the
other moiety to the other, and”to his heirs, they 2re tenents in commion,
and this bath never been dented to be law, e¢ven where the gift s.as by aeed,
But if lands be given by deed 1o two, to be equaly divided between them, ond

!}

their refpective beirs, the law bath been declared (5 many addicaiing to be;

that the donees are jointenents, and nct tonents i coomzin, © the reajon of the
cafe in Lyttleton is faid by Coke, 1. infi. p. 190. b. to bs, becaui?:,J they havé
feveral freeholds, and an occupation pro i.civifo; end by Holt, 1. P. Wil
p. 18. becaufe the deed operates as feveral conveyances, znd not as one, for
two liveries muft be made, there being feveral frecholds, and livery to one;
fecundum forman chartae, not enuring to the other; ard that cate is ncx;
like to ours, (Fifber v. Wigg ) in regard there is 2n acual divifion and dif-
tribution of the land: whereas the words equaly to be divided, do not affion
feveral parts, . ' ®
Yet a man, not conerfant wwiil law books, nor an admirer of law Jargon;
wonld be puzzled to difeern a folid difference between the two cafes, and comuld
inchine to think, with the chancellor, 2 chan. ca. 6 5, the law 2vas fo, becoue
the judges would have it fo.  le would not bafitate to affrm the dynors inter-
tion to have Lecn the fame in both cafes, becaufe the wiords, i give lands to A
and B to be holden,. one moiety by A and his heirs, "and the other moiety
by B and his heirs, and the words, i give lands to A and B, to be equaly
divided between them and their refpetive heirs, are convertible terms - Jor
#f one notety were bolden by A and bis beirs, and the other moiety were ’éoldm;
by B and bis beirs, the lands would be equaly divided between A and B and
their refpective betrs:  and; vice verfa, if the lands were equaly divided be-
tween A for binfelf and bis beirs, and B jor bimfelf and his beirs, or beticeen
A and B and their refpeitive beirs, they would be bolde::, one morety by A and
bis beirs. and the ather motety by B and bis beirs,  fe would be unable 1o /-

& colar
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| T;he court of equity, inﬁead ,Of favogring the right of furvivorfhip, hath,
on the contrary, oppofed it, wherever it could be oppofzd, without ufurpiny
unwarrantable powers. ; o

'Thg qnly cale, ‘ in Wllich the right of furvivorfhip doth not feem rigid,
groundiciz, angi unjuft, is that wherein the tenents deliberstely weree to fake
their chaness for 1o T

Where the teneats become iqtere(’ced gratuitouily e¢. g, by devife, to deprive
the family ol the t vear who died ficft, flems unjuft, and more {o, if he
had improved the land, by beftowing 1ihour and experfe upon it, in fuch
a cafe however ther fupphcation to the court of equity for relief would be
vain, perbaps, becaude that court can no more decree directly againft the
right of {urvivoriliip, the exiftence of which is recognized by faw, than it
can alter the law, i any other inftance.

If two men, whote object is not of a mercantile nature, for there is no
right by furvivorthip, adv.nce equil portions of the money for lands purchafcd
by them; and conveyed by words, which, in conftru@ion of law, wouli
transfer ajoint intereft, whether the court of equity; fimply for the reufon
th: t the purchafe money was equuly advanced, ough: to declare the furviver
a truftee for the reprefent.tives of his deceafed companion? is a queftion upon
which an opinion wiil not now be delivered, becaufe it is unneceffary. for

In addition to pay:nent by Simon Farley of his proportions of the purchafe
money, in the piwcip ] cafe, feverd circumftinces, thought wbundantiy
{utficient to conliitute Francis Farley a truftee for his brother, asto the linds
now clamed, occur. : :

1. The brothers did not intend that either of them (iev:1d acquire by fur -
vivorfhip a right to the whole eftates purchafed.  Simcn probably probably
did not know that fuch a right could exift, and certainly did not expedt it
would be clumed in the event which hoppened.  Tlis 1s manifeft by his
teflament, which, deviling thofe eftates, and appointing Fraicis'an exect -
tor, fuppofed the validity of the one, notwithftanding fur.ivance of the other.
if Simon did not ktow that the right by furvivorthip could exiff, or-did not
expect it weuld be clamed in the event which happened, hence is concluded
that he never intended to purchafe thefe eftates in fuch a manner that a right
o the whole of them {hould accrue to the farvivor. that Francis did not
intend originaly to purchafe the eftates in that manier is provco 1, by h:-
a"aration of the right by {urvivorthip, which he thought iniguitous, but.
winnch could not be iniquitous if it Had been in contemplation of the parties
at the times of the purchafes; and 2, by his purchafe, after his brothers
aeatls, from ¢rancis Miller of one third part, inftead of one half, of the lands
in Nosiolk. and a court of equity may fet afide or reform a conveyance not
agreeing with the intention of parties; for the conveyance written, nor for
its own fake but, for exhibiting and fulifiilling that intention, ought to be
2 true image of its archetype. if it be not {o, the court of equity, decreeing
. party, holding a legal property by the terms of fuch a conveyance, to re-
flore fo much of it as he ought not to retain, to him, who would have been
the legal owner, if the conveyance had faithfully exhibited the intention, is
exerciling one of the functions univerfaly conceded to be proper to that
tribunat.

o

2. Accomplithment

-~

cove why, in the one cale, as w2l as i the otber, the doness might not, accord-
ing to Cele, have feveral freebolds and an occupation pro indivifo, cnd why the
decd migit not, according to Hglt operate, as feveral conveyances, and not as
oncy and why there migh: not have been two liveries; nor would be be able to
reconcile the words of thofe two judges, of whom, commenting on Lyiiletons
text, on: jirys the donmees have an occupation pro indivifo, zbat is, i i -
vided occupation, or no divifon or diffribution of the lanu being mate; and the
ather [gys, there is an atual divifon and diftribution of the land.

A
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2. Accomplithment of anh act by Francis Farley, after the legal title by
furvivor(hip accrued, for preventingaffertion of that title by his reprefentatives,
was hindered by failure of counfil to obferve inftructions fent-to him for that
purpofe. and when the progrefs of an act, which is admitted by all to be
juft, and which the party, confefling himfelf in honour bound to perform,
had bcgiin to perform, hath been interrupted, without any default of him
whofe benefit was the objet, a decree, putting matters in the fame ftate
wherein they would have been, if the a& had been accomplithed, is dictat-
ed by thie {pirit of equity; and believed to be not inconfiftent with the prac-
tice of this court. =

The common rule ifi 4 court of equity i5, where an agreement made
upon a good confideration is not performed, the party intetefted fhall have
the benefit to which performance would have intitled him. Strange’s rep.
456. The fpirit which fuggeited this rule cannot difapprove the following
rule: where the completion of an a¢t; which one in obedience to the precepts
of confcience had earneftly begun to performi; was prevented againft his will,
the party interefted (hall have like benefit as if the act had been completely
performed. the inftructions to counfil by Francis Fatley; which was the
begining of an act intended to fecure to his brothers family an eftate to which
he knew them to be juftly intitled, was undoubtedly equivalent to an agree-
mient to that purpofe; and his motive to it, namely, that he might be eafed
of that compunéion, which one confcious of witholding dithofieftly the
property of another feels, is affirmed with equal confidence to be a good
confideration.

Where a legal title, for recovering which a legal remedy had been profe-
cuted, 1s rendered an abortion by fome event pofterior to inftitution of the
demand, the court of ¢équity may {upply that remedy which the law had not

rcvided. e. g. a writ de partitione facienda between two jointenents will
abate by death of either party before the firft judgement awarded, aliiiough
not afterwards. fee Bacon’s abr. tit. coparceners (D) where is quoted Da-
lifon £g. in fuch a cafe, on application by the heir or devifee of the defen-
dent, if by his death the writ abated, the court of equity, as is believed;
would be juftified in decreeing a partition, becaufe it would be the confum-
mation of an act begun by the plaintiff himfelf. if the plaintiff were the
party by whofe death the writ abated that on bchalf of his heir or devifee
the court wouid make a ke decree is as little doubted, not only becaufe the
remcdies of the patties ought to be reciprocal, and confequently if the plain:
tiff furviving would have been compeled to make partition, the defendent in
the contrary event ought to be likewife compellable, but becaufe an afligna-
ble right ought not to be wzftroyed by an event;. which the owner could not
prévent, that is, his own death in the life time of another man, an event
againft the confequence from. which he was actualy endeaveuring to guard, |
and in relieving againft which the court of equity would exercife one of the
powers acknowledged, as is conceived, to belong to it.

Where a man, intending to fettle an eftate, over which he hath a power,
fo that it may be fubject to teftamentary difpofition, or, in default of that,
to hereditary fucceflion, neglects 2 form which the law® requires to perfe&
the fettlement, but of which the abfence or prefence could not influence the
intention, the party interefted fhall have the benefit to which obfervance of
the form would intitle him. ¢. g. a writing figned and fealed by one jointe-
nent, declaring the intention thereof to be to fever the jointure, and pur-
porting to be a conveyance of his moiety of the land in truft for thofe to
whom he thould devife it, or for his heirs, if he fhould not devife it, omits
the name of the truftee, or appoints a truftee who had died before, in fuch
a cafe a court of equity, difpenfing with the truftecs intervention, who, if
he had exifted, could not have done more in the bufinefs than his portrait
or his ftatue, would decree the partition, confummating the parties intention:

becaufe

{
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becaufe that court, if power and will, alone eflential naturaly to tranfiation
of property, concur, Wll‘l aid the a& defig: i Tr = memorial of the tranf-
lation, fupplying defets in the form, in wh:="» o/ zc the court fullfills the
purpofe of inftituting forms, which wis thet "oy micht be ful farv’nt
to the intentions of parties, not tiit e wans ¢ forms fould - ¢ fent toeie
their intenticns. ‘

3. Francis Farley was the agent for his 5o~ hor Py s Tee the lanco,
and, when two or more men employ another t» purr..hlat]: ar ' for them,
the prefumption being that a wager upon lozzev.ly was not 13 contempla-
tion of the purchafers, the court of equity may with propriety decree the
{urvivor, ‘in.cafe a joint eflate be conveyed, to be a truftee of fo much @s
excedes his juft proportion, unlefs inftructions to the agent thew the inten-
tion of his conftituents to have been to take their chances for furvivorihip;
becaufe fuch a conveyance being an unauthorized act binds not in equity the
rights of the conftituents. now in this cafe not only inftructions to take a
conveyance of a joint eftate are not produced, but, that the parties did not
defign or defire fuch a conveyance to be taken feems manifeft.

4. Francis Farley, in 1765, and the year following, debited Simon with
.proportions of money paid on account of the lands, and particularly for quit-
rents of thofe in Northcarolina, with which the reprefentatives of Simon
could not have been juftly chargeable, if his furviving brother remained fole
proprietor of the lands. This therefore is an implicit acknowledgement of
the right of thole reprcfentativcs. Francis doth not indeed appear to have
rendered an account of profits, for which one of his letters contains the rea -
{fon, that is, the lands had not yielded profits. |

. Francis Farley explicitly, repeatedly, and uniformly acknowledged the
right of his brothers reprefentatives to the linds now clamed by them. and
that acknowledgement includeth an admiffion of every thing effential to the

erfection of that right, and confequently an admiffion of a truftin him who
held the legal title.

6. The infirucions written by direGtion of Francis Farley, and fent by
him to his counfil, were profefledly defigned to preferve to his brother’s re-
prefentatives the right which they are endeavouring to affert.  thefe inftruc-
tions, flighted and difobeyed, contrary to the anxious defire of their author,
ought in equity to be deemed a declaration of truft by him for the benefit of
thofe reprefentatives. '

I1. The next queftion is whether the plaintiffs, who, being natural born
fubjects of Great-britain at the time of the american feparation, did not af-
terwards become citizens of the united {tates, are aliens to thofe ftates, and
confequently difabled to profecute any action to recover, becaufe difabled to
hold, lands of inheritance, in the faid ftates?

The ftatute of may feffion, 1779, ¢. 14 {e&t. 1 in the preamble recites,
that by the feparation of the united american ftates, which had been part of
the britifh empire, the inhabitants of the other parts of that empire became
aliens and enemies to the faid ftates, and as fuch incapable of holding property
real or perfonal acquired therein, and fo much of the property as was within
this commonwealth became by the laws vefted in the commonwealth.

The laws, to which the legiflature refers, muft be the common law, as
is fuppofed, becaufe no other law then exifting is recollected by which aliens
are incapable of holding property of any kind, in the country to the fovereign
whereof they are not fubjeéts. By the common law, if we allow it to be
contained in thofe archives which alone have hitherto been confulted in order
to difcover it, a natural born fubje& of Great-britain eannot by any mean
become an alicn to thofe who, at the time of his birth, were his fellow fub-
jeGs. this appears by 7 Co. Calvins cafe pafim. on which cafe, one
obfervatien by the reporter is, that fuch a concurrence of judgements resaluticits
and rules there be in our books in all ages concerning this ase. as 1f they bad

Mm . bopn
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been prepared for the deciding of the gueﬁz‘o.n of this point: _mzd' szzzt {':w‘/yz'cb nevér
fell out in any doubtful case ) ns one opinzon in all our backs is againftthis judgement.
which obfervation, unlefs it can be contradicted, ought to make profelytes
to the doctrine aflerted in that cafe thofe who were before fautors of the con-
trary doétrine fated in that ftatute of 1779. c. 14. Francis Bacon, in his
argumeiit of the fame cafe, goes {o far as to fay, if a man lnk narrowly into
the law in this point, be fball find a consequence that may secm at the firft Sferange,
but yet caniot well be avsided; which is, that if divers families of englifbmen
and women plakit themselves at Middleborough, or at Roan; or at Lifbon, and
bave iffie, and their descendents do intermarry among themselves, without any
intermixture of foreinn bloods fuch descendents are naturali-ed to all generations:
for every generation is jiill of liege parents, anfz' z‘bere/fbre mzz‘z'ﬂ"a_lz‘zed i foas you
may have whole tribes and lineages of englifb in jforeign countries. and to the
words quoted by Coke in Calvins cafe fo. 27 b. from Bra&on, the laft men-
tioned author fubjoins, ¢ ef #ta tamen i contingot guerram moveri inter reges,
remancat personalitur quilibet eorum cum eo cui fecerit ligcantiani, et faciaf fer=
vicium debitum ei cum quo non fleterit in persona. fol. 427. b, ‘

The inconveniencies from permitting the permanent property in any coun-
try to be holden by thofe who, although they be not in a legal fenfe aliens,
may be, and actually were in this cafe enemies, in the popular fenfe, muft
not be remedied by judges who have mot power to judge according to that
which they think to be fit, but that which out of the laws they know to be right,
“and conforant to law. 7 Co. fol. 27. a. judges muft judge according as the law
Z5, not as it ought to be. Vaugh. 283.

When, out of empires violently difmembered (which was the cafe between
America and Great-Britain) feparate, and independent nations are formed,
fuch of the evils, which muft happen, both during the confli&, and after
it, as can be cured, may be cured by treaties between the nations, when
tranquillity is reftored, more humanely than by fulminating the panoply of
efcheats forfeitures confifcations, involving in diftrefs and ruin many people
on both fides innocent, otherwife than by a fiction, of thofe injuries which
caufed the feparation, (¢ ) »

If the common law be as it hath been ftated, the recital in the ftatute of
1779, which was confequently untrue, did not change the law; for a reci-
tal, evenin a legiflative act, hath not a plaftic energy—a declaration
that a thing is, which is not, will not make the thing to be. if
this ftatute had recited that by a former ftatute, which did not exift, the
people of other parts of the britith empire, born before the feparation, were
aliens to the united american ftates, and difabled to hold property within
them, fuch a recital would not have been a legiflative aét, nor had the force
of a law. and if fuch a recital could have altered the common law in this
commonwealth, it would have been ineffe@ual as to the lands clamed by
the plaintiffs in Northcarolina.

- . Of the remaining queftions, which affet thelands in Northcarolina only,
the third is

ITE. Whethter the phintiffs, who did not commence this fuit within the
time prefcribed by the ftatute for limitation of altions in that ftate, are
barred?

To which the anfwer is, the ftatute is not pleadable by the defendents,
who are truftees, becaufe in equity their pofieflion is the poffeffion of the
plaintiffs,

By

(c) May we not hope the period not to be far diftant, when the regum ulti-
‘ma ratio will give place to modes of difeeptation, rational, juft, bumane, for
terminating national differences, if every kind? what nation, by their example,
Nigter than americans, to recommend thofe modes.
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By the common law pofleflien is homologous with the right of thé poffef-
for. of two men abiding in the fame houfe, if one only have right to the
pofieifion the law fhall adjudge him only in pofleffion. Lyttleton’s tenures
fect. 7o1. et vice versu of two p'ar‘ceners, jointenents, or tenents in CO[]]II]OI;
of the fame houle, if one only abide in the houfe, the law wil] adjudge both
in poffeflion. fee 1 Salk. 285. fo that a pofleflion, actualy focial o
galy private, if" the right be private; and a poffeffion, attu:tly privzlte is
legaly focial, if the right be focial. : : ’

. By parity qf reafon, the.polkiﬂon‘of the dcfcndents, who were truftees
for the plaintiffs, ~as to their preportion, and in equity tenents in common
with them, that i1s, .holghng one moiety to their own ufe; and holding the
other moiety to the uf: of the plaintiffs, was in equity the potleflion of thofe
plaintifts pro tants,

IV, The fourth queftion is; whether a court of equity in this common-
wealth can decree the defenderts, who are within its jurifdicion, to convey
to the plaintiffs lands which are without its jurifdiction ?

The power of that court being exercifeable (4) gen’eraiy over perfons they
muft be fubjet to the jurifdiction of the court; and moreover the aéts,
which they mdy be decreed to perform, muft be fuch as, if perfotmed with.-
in the limits of that jurifdicticn, will be effeGtual.

That the defendents are fubject to the jurifdiGion of the court, and améfs
nable to its procefs hath not been denied; and that a charter of feoffment
containing a power of attorney to deliver feifin, a deed of bargain and fale,
deeds of leafe 2nd releafe, or a covenant to ftand feifed, execuied in Virgi-
nia, would cenvey the inheritance, of lands in Northcarolina as effeCtualy
as the like alls executed in that ftate would convey fuch an inheritance,
hath not been denied, and is prefumed, until fome law there to the contra.
ry be thewn, becaufe the place where a writing is figned fealed and delivered,
in the natare of the thing, is unimportant, ,

1If an act performed by a party in Virginia, who ought to petform it,
will be erfectaal to convey land in Northcarolina, why may not a court of
equity in Virginia decree that party, regularly brought befcre that tribu-
nal, to perforin the alt?

- Some of the defendzuts counfil fuppofed that fuch a decrée would be
deemed by our brethren of Northecarolina an invafion of their fovereignty.
to this fhall be allowed the force of a good objeGtion, if thofe who urge it
will prove that the fovercignty of that ftate would be violated by the. Virgi-
nia coutt of equity decrecing a party, within its jurifdiction, to perform an
a2t there, which adt voluntarily performed, any where, would not be fuch
a violation.

The defendents counfil objeled alfo, that the court cannot, in execution
of its decree, award a writ of fequeftration againft the lands in Northearo-
lina, becaufe its precepts are not authorative there. but this, which is ad-
mitted to be true; doth not prove that the court cannot make the decree,
becaufe, although it can not award fuch a writ of fequeftration, it hath
power confefledly to award an attachment for contempt in refufing to per-
form the deerce. this remedy may fail indeed by removal of the defendents
out of the courts jurifdiGtion. yet fuch a removal; after the party had been
cited, is not an exception which can be interpofed to prevent a decree. a
court of common law may enter up a judgement again{t him, who, by re-
moval of his goods and chatels with himfelf, after having pleaded to the

declaration,

(4 ) Aéts of general affembly have given power to the court of equity to con-
demn the property in this commonwealth of thafe, who do not refide there, and
are not regularly amefnable to the procefs of that tribunal, to fatisfaction of de -
mands againf} them. : :

L4
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declaration, or after having been arrefted, rendereth vain a capias ad fo11;-
Ffaciendum or a fieri facias. (e) |

From a do¢trine contrary to that now ftated and believed to be corre@
may refult both inconvenience and a failure of juftice.

1. A man agrees to {ell to another, or holds in truft for another, lands in
Georgia, Kentuckey, or one of the new ftates northweft of the Ohio, but
he cannot be decreed to execute the agreement, or to fullfill the truft by any
tribunal but that in one of thofe countries, feveral hundred miles diftant from
the country e. g. Northcarolina, in which both parties, and the witnefles
to prove matters of fact controverted between them, refide. like and greatez;
inconveniencies may happen in numberlefs other cafes. whereas a cafe can
“rarely if ever occur, the difcuffion of which can be {o convenient to the de-
fendent in any other as in his own country.

2. An agent, employed to purchafe lands for people intending to migrate
to America, or for others, having laid out the money depofited for that
purpofe with him by them; and having taken conveyances to himfif or to
a friend for his ufe, refufeth not only to make titles to his conftituents, but
alfo to difcover the lands purchafed. they meet with him in one of the
ftates, and in the court of equity there file a bill againft him, praying a
difcovery and a decree for conveyances. he excepts to-the jurifdiction of the
court as to any lands not lying within that ftate, and denieth by anfwer that
any lands within that ftate were purchafed by him for the plaintiffs, which
was true. the bill in fuch a cafe, according to the doctrine of the defen-
dents counfil in the principal cafe, muft be difmiffed. and this muft be the
fate of every other bill, until he fhall have the good fortune to find cut in
what ftate the lands purchafed are: and if they be in feveral flates, a bill
muft be filed in every one.  if to this be faid, that the court may compel
the difcovery, although it may procede no further, the anfwer is, that this
is dire@ly the reverfe of the rule in the court of equity, namely, that the
court, when it can campel the difcovery, will compleat the remedy, with-
out amanding the party elfewhere for that purpofe, and decrce to be dope
what ought to be done in confequence of the difcovery.

Thercfore the court is of opinion, that Francis Farley, the grand father

" of the female defendents, after the death of his brother Simon F arley, was
a truftee for the plaintiffs, the children, devifees, and legatees of the dece-
dent, as to one moiety of the lands in Northcarolina, bought by the bro-k
thers from William Byrd, and as to one third part ot the lands in the count
of Norfolk, in this commonwealth of Virginia, bought by them and F.ran.).r
cis Miller from Robert Ives and Keziah his wife, from Anne Ludgal widow
John Biggs and Bathia his wife, William Dale and Mary his wife, and
Sarah Ludgal Spinfter, from John Ivy and Elizabeth his “wife, and’from
James Tucker, and that fome of the exhibits are proofs of fuch truft, equj.
valent to a formal declaration thercof: and that the deféndents, whc’)fe ?itle.,
was not acquired by purchafe for valuable confideration, can not bar the

demand

¢) By the firft feclion of the IV article of the conffitution ;
ﬁazg.rjof America full faith and credit fhall é; given if each ﬁgg tcl;étel’lem::}id
lic a¢ts, records and judicial procedings of every other ftate. and 4o géﬁ-
quent words, and the congrefs may by general laws preferibe the man{ler i:;
which fuch adts, records, 4nd procedings, fhall be proved, and the effect
thereof, feem to fhew that provifion for such cases as these, among;r others, wa,
intended to be made  until such provifion fhall be made, perbaps the :fgc;:a ’
Judgement or sentence of any flate court may be eluded by retireinent of the PW:; ;
mnto another flate. yet a bond or other contract is obligatory cvery where z*/y
sentence of arbitrators is supposed to be binding every where. why ﬂou}d e
the sentence of a judge bind the party every where else as much as it would * /th,
bound him where it was pronounced? e




OF CHANCERY. 143
| 45
demand of the plaintiffs, by length of time; and that the plaintiffs, whofe
right accrued before the {eparation of the united flates of Amériéa from
Great -britain, are not difabled to profecute this fuit: and that this court
hath jurifdiction thereof, the defendents being amefnable to its procefs. and
therefore the court, declaring the faid Francis Farley to have ftood feifed,
and the defendents now to ftand feized of one undivided moiety of the lands’
in Northcarolina, and of one undivided third part of the lands in the coun
of Norfolk, which proportions are clamed by the bill, in truft to the ufe
of the plaintiffs, doth adjudge order and decree that the defendents, when:
the females th.1l attain their ages of twenty one years, do convey the faid
meiety and third part to the plaintiffs, at their cofts; and in the mean time
thet the defendents Thomas Lee Shippen and Champe Carter, and their
reinective wives, and the guardian of the other defendents, do permit the
plaintiffs to enter into and peaceably hold the faid moiety and third part,
and to receive the rents and profits thereof; and that the faid defendents do
pay unto the plaintiffs one half of the rents and profits of the faid lands in
Northearolina, and one third part of the rents and profits of the faid lands
in the county of Norfolk from the time of commencing this fuit: accounts
of which rents and profits are directed to be made up before one of the
commiffioners of this court, who is required to examine ftate and fettle the
fame and make report thereof to the court, with fuch matters {pecialy as he
may think pertinent, or as the parties may require.

BETwEEN
THOMAS HINDE, plansif,
AND ) '
EDMUND PENDLETON and Peter Lydns‘," adminiftraters of John

Robinfon, with his teftament annexed, difendenis.

NEGRO woman flave and her four children had been in poffeffion

. of the plaintiff and his wife, the pirent many years, and the others
from their refpetive births, probably believed by the poffeffors, during the
greater part of that time, to be their property.

After the woman ilave was difcovered to have bean, by the father of the
plaintiffs wife, Who had received her from him, ccnveyed long before to
John xobinfon, the teftator of the defendents, the five {laves, by direction
of one of the defendents, were {old by auction.

The plaintifﬁ at the time and place appointed for the fal2, attended with
his wife, who maniteited a tender affection for the flaves, and fuch anxiety
to retain themy, which was increafed by a reciprocal abhorrenice in them from
a feparation, that fhe fcenved refolved ta buy them at any price.

The defendents were not at the fale.  one of them, fufpe&ing that fome
people, difpofed to favour the plaintiffs wife, might decline bidding againft
her, inftructed the agent who managed the fale not to let them be fold under
a reafonable value.

The agent employeth a by-bidder, not being particularly inftruted fo to
do by the defendents; the flaves are expofed to fale, in four lots, for tobacco;
the plaintiff is the higheft bidder for all; the {um of the prices bidden is
fomewhat more than 52000 pounds of tebacco, confefied to be enormous,
for payment of which the plaintiff, with a furety, executed a bond.

The defendents, in an action for the tobacco appearing due by the bond,
recovered a judgement, to enjoin which the plaintiff commenced this fuit,
in his bill claming a property in the flaves, by a gift, which he alleged the
father of the plaintiffs wife to have made at their intermarriage, or, if that
title could not be maintained, infifting that the conduct of the agent in em-
ploying a by-bidder, was fo unfair that in equity the obligor ought not to

be charged, by the bond, with more than the true value of the flaves, far
Nn exceded
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exceded by the price which was bidden by the plaintitf, and which he was
urged to bid by the agents practices upon the {olicitude of a diftreffed woman,

'The anfwer of the detendents to the bill did net admit the gift to the plain~
tiff, and he did not prove it, nor vould the gift, if he bad prcved it, have
been effeciual againit the prior cenveyance to the teftator of the defendents.

In the anfwer the firft named deferdent in a differtation endeavoured to
prove the employment of a by-bidder not to be unlawful or exceptionable in

eneral, and ftated that, not long before this tranfaction, the plaintiff, ata
public fale, gave 255 pouncs for a negro boy thirteen years old, and that
other extravagant prices were given about the fame time; adding, 4e fuppofed
the jufl creditors of mr Robinjon, for whofe benefit the defendent alled, bad a
right to be avaled of the prevailing teniper tliugb it fhould be thought a phrenzy.

By the court, 10 day of march, 17g1: »

The ac of by-bidding is a dclus malus. 1, the by-bidder, offering a
price for the thing proclamed to be fold; prof:i:cthr a wifh to buy it; which
srofeflion is falie:  for he, not only deth not wifh to buy the thing but,
wifheth ancther man to buy it, and tempteth hira to bid more for it. 2, the
by-bidder, inftead of being one who would be a buyer, as he pretendeth to
be, is in truth the fcler dituifed, lending his own perfon to the feller. his
office is dramatic, no lefs than the othice of an a&or in theatrical exhi-
bitions. they both réprefent others; and the obje of both is to deceive.
in thiz latter charalter however they differ thus: they ufe their art to per-
{uade, one that he is, the other that he is not, whcm he perfonateth. (2)
by which duplicity in the by-bidder the true bidders are deluded, who fup-
pofe the defign cf thcmiives 2nd this by- bidder to be the fame, that is, to
buy the thing as cheap as they can, and do not fufpect that a bidder, appa-
rently defiring to buy, 1is infidioufly watching the eagerncis of others to buy,
and graduating his cirers by that fcale, inflead ¢f his own eflimate of the
value, and his own ability to pay the vaiue.

Now a fimul.ten, a feigning hin{zlf to be what cne is nct, i, e. a fiue
bidder, and a diffimulation, an induftricus concealment of what he 1s, thatis
a feller or fcllers {ubititute, from others interefted in knewing what he is,
and this with a celign to profit by their credulity and ignorance, exhibit a
complete and lively conteur of that, which, it it muft not be called by the
name of a dolus malus, or by a name of like meaning, mufl want a name.

A gain, the offer of a by-bidder, from the nature of the tranfaflion, is a
nullity a fale by auction is a compect between the feiler and higheft
bidder, whereby the property pafleth from cne to the other. the higheft
bidder therefore muft be a bidder to whem the property can pafs. butto a
by-bidder can be no fuch traniition of the property. for, if the thing pro-
clamed for fale be, in the autionary language, firicken off to the by-bid-
der, the property remaineth unchanged; he being the agent, and confequently
his offer being the offer, of the feller.

The inconvenience, if the practice of by-bidding be not tolerated, of
which the active defendent {eemed apprehenfive, from combinations formed
to the injury of the feller, may be honeftly prevented by his preliminal.y
declaration, that his_ property fhall not be difpofed of at lefs than a certain-
price, and an expofition of it to fale at that price, or a greater, if a greater
be .bi.dden. but a deceptxon, exercifed in order to counteract a combination
to injure the feller, which may or may not be formed, doth not confift with
the praecepts in any fyftem of ethics hitherto approved. The

(a) Another difference between thein is, men moft commend bin who mgf?
deceives them, becaufe
Doubtlefs the pleafure is as great
Of being cheated as to cheat,
as Butler bath obferved, when they are cheated out of their fenfes only:  pus
when by a deception they are injured in their property, they are not diy .oﬁ»d P
commend bim who decerved them. ? °
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.+ The fame defend.ent, by hi_s anfwer, feemcd to think, that the plaintiff
‘ought not to be relieved in this inflance, becaufe, in dnother inftance of a
public fale, he had bought a flave at a more extravagant price, and cther
people had made fimilar indiicrete bargains about the fame time, againft
which on that account, the parties {uifering by them had not been relieved.

upon this is oblerved in the cafes, to which the defendent alluded, the par-

tics, if by intl:omiﬂion of by-bidders they were led to give extravagant prices
for things which they bought, have not been relieved, becaufe perhaps they
havz not fought relief,  if by-bidders did not intromis, the parties were not

intitled to reliet. the man, who fuffers himf{elf to be fo much the dupe of
epidemical phrenzy, which is fuppoled to have been prevalent ot this time,

or of his own defires, as by thofe ftandards, to meafure the value of things

‘which be buys, inftead of meafuring the value of them by their utility to

him, and congruency with his faculties, can not, on tha: principle, be dif -

charged from an improvident bargain by the court of equity, the judge of
which neither is the curator, nor hath the power which the roman practor

had (4 to appoint a curator, fdr a prodigal.

~« And finaly, the emyloyment of a by-bidder, on this occafion, was pe-

.culiarly exceptionable. in other cafes, a man, who bids againft a fecret

by-bidder, will be reftrained by the confideration that the price, bidden by

his oftenfible competitor, excedes the true value. but in this cafe the plain-

tiff did not confider the true value; to gratify a wife, for a family of fer-

vants, endeared to her probably by an intercourfe of obfequious attention and

faithful miniftration, on one fide, in return for benign treatment and pro-

vident care on the other, he bid the pretium affcionis, which is unlimited,
and which therefore was WHAT THE BY-UIDDEX AND IS
PROMPTER PLEASED.

The {.= oaght not to be fet afide intirely, as the acive defendent pro-
pofed, although the lalt price, bidden by the plaintitf, above a truc bidder,
can not be now difcovered, becaufe this incertainty was occafioned hy the
defendents agent and by-bidder; but the fiule oucht to be effectual upon
payment of {o much tobreco as is equai to the value of the flavesat the time
of the fale.

For afcertaining this value, an iffue would have been dire&ted; but, by
the partics confent, it was rcferred to comumiffioners, upon whofe report,
in may 1791, the injunction, awarded when the bill was filed, was perpe-
taated as to all the tobacco recovered by the judgzement, except fo much
thereof as was equal to their eltimate,

‘ BETwEEN
DAVID ROSS, plairyj,
AND

PLEASANTS, Shore, and company, and William Anderion, defendents.

HHOMVIAS PLEASANTS, Thomas Shore, David Rofs, William
Anderfon, and others, affociated by the firm Pleafants, Shore, and
company, having purchafed lands, which had efcheated from I.ewis Bura
well Martin, and Samuel Martin, David Rofs, whoowned one fourth part,
in february, 1780, bought the fhares of all his companions, agreeing to pay
fo much crop tobacco, infpedted in 1779 or 1780, at the upper warchoufes
on James and York rivers, as William Cabell, George Carrington, Roge_r
Thompfon, John Coles, and Nicholas Lewis, orany three of themé. {(};ould
adjudge

(b] Prodigi, licet majores viginti quingue annis nati fint, tamen i curati-
one_funt agnatorum, ex lege duodecim tabularum. [fed [olent Romae pra fectus
urbi, wvel praetores, et in provincis pracfides, ex inquifitione, (is Curaloris Gare,

Fuftiniani inflitut. lib. L. tit, XXII, § 111
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sdjudge 10 be the value of thofe fhares, with a commiffion of five per cen-
tum over ard above the valuation, and, in caf= the lands fhould not be va-
lued nefore the firft day of may then next, to pay five per centum per annum
intereft from that day, upon any balances which might be found due on
sccount of the purchafe at a final fettlement; and, for performance of thefe
. zrcements, bound himfelf, by one obligation, in the penalty of 1600000
pounds of mefchantable crop tobacco, payable to Pleafants, Shore and
company, whefe fhare was tio fourth parts, and by another gb_lxgatlon, in
the penalty of 8cooco pounds of like tobacco, payable to William Ander-
ion, owner of the remaining fourth part; and the lands were to be granted
¢5 David Rofs, which was accordingly done: he alfo bought the companys
“ove of the black cattle on the lands. ‘ .
About the fame time, Thomas Pleafants, and William Anderfon, the

~~ 2nts for Pleafants, Shore, and company, fbld 400 hogfheads of their tobacco,
- ¢ tweaty fhillings fterling by the hundred pounds, to David Rafs, Thomas
hore, and others, defignated by the firm Rofs, ‘§hore, and company, who
atfumed, on their parts, to pay fo much of the money, in fix weeks from
that time, as was equal to the debts which Pieafants, Shore and company
owed to Abel James, and Thomas Pafchall, and the refidue in fix months
to Ifaac Governeur, towards difcharging a debt which they owed to him.

David Rofs made fome payrients to-William Anderfon, in may and june,
1780, procured a transier to himfelf of the bond from Pleafants, Shore,
and company, for payment of the debt which they owed to Thomas Paf-
chall; and, on the fecond dey of november, 1780, drew bills of exchange,
on Walter Chsmbre, for more th:n 1200 pounds fterling, payable to Plea<
fants, Shore, and company, which Thomas Pleafants, one of their agents,
acknowleged to have been received by him, and, with Pafchalls transferred
debt, to be a partial payment for the lands purchafed of them, by mutual
agreement to be fettled in tobacco at twenty thillings fterling by the hundred
pounds: but the bills were not applied to the ufe of Pleafants, thore, and
company, and were protefted.

Four of the men appointed to value the lands met for that purpofe, the
18 day of april, 1781, attended by David Rofs and William Anderfon.

To them, in order to prove the low price of tohacco, William Anderfon
produced a certificate that it had been very lately {cld for ten fhillings by the
hundred pounds weight, and obiferved further, that the britith enemy, then
in the country, might deflroy or carry away what was in the warchoufes :
to obviate the argument from this danger, David Rofs, after urging fome
confiderations to_thew that the tobacco ought to be rated higher, propofed
that the circumftance of the hoftile invafion theuld not affe¢t the valuation
of the lands at all, and, in that cafe, declared he would confent to be re-
ftrained from making payment, unlefs William Anderfon thould demand it,
before the enemy fhould evacuate the country. this propofition William
Anderfon rejected, declaring that the tobacco was immediately wanted, and
giving fome other reafons.

The four referees then proceeded in the bufinefs, and ftated their a& on
written papers, delivered to the parties, containing thefe words:

* We the fubfcribers, being mutually and indifferently chofen by David
Rofs, of the one part, William Anderfon of a fecond, and Pleafants, Shore,
and compuny, of a third part, to arbitrate and determine a matter of difer—
ence in difpute between them concerning the purchafe of feveral tracts of
land formerly the property of Lewis Burwell Martin, and Samuel Martin
and after viewing the lands, and taking other information for our direction.
and maturely and deliberately confidering the fubje& matter of the faid dif:
pute, do value the faid land at 959205 pounds of tobacco; and do find, af-
ter dedu@ing the feveral payments made by the faid Rofs, as well to the
faid Anderfon, as to the faid Pleafants, Shore, and company, that there is a

balance
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balance of 110537 % pounds of tobacco due to the faid Anderfon, and to
the faid Pleafants, Shere and company, 93003 3 pounds of tobacco; there-
fore do award, that the i1 Rofs do pay to the faid Anderfon the faid quan-
tity of 110537 . pounds of tobacco, and to the f{aid Pleafants, Shore and
company the i quaniity of g3003 . pounds of tobacco, and on payment
taereof that they feverally do execate full and clear difcharges for the fame.
it is to be remembered, that, in valuing the land above mentioned, fo far
as relates t) oo quenrity of low-grounds, it being uncertain, we fuppofed
it to be four hondied weres, and valued at the rate of one thoufand pounds
of tobacco per 2y and if it fha]l prove to be more than the quantity of
real river low grounds, or l:fs, as the caﬁ; may he, that then they add or
leilen to or froma the price of the low ground, and of courle, either add or
leifen to of frooa the price of the hizh gro 'nd, that\being valued at eighty
five pounds cf tobacco per acre. in witnefs whereof we do hereunto fet
our hands, the 18 april, 1731. George Carrington, John Coles, Roger

.Thompfon, Nicholas Lewis.” on it was endorfed ¢ memorandum thut
286600 poands of tobzcen is allowed for the fterling money paid by mr
Rofs to Plealints, Shore, and company, and that neither intereft nor com-
miffion are reckoned-in the within valuation. Geo Carrington, John
Coles.”  whereby the valuars appear to have difcounted, at the rate of one
hundred pounds Jor every ten fhillings flerling, the tobacco fuppofed by
them to have been paid by David Rofs to 'leafants, Shere, and company
in Pafchalls bond, and the bills. of exchange menticned in the receipt of
T}‘lomas Pleafants, aiihougi, by the terms of that receipt, they were to be
{cetled in tobacco at one handrzu pounds for every twenty fhillings fterling,
they alfo gave David Rofs creart azainft William Anderfon for 26055 pounds
of tobacco, a difference by them fuppofed between the value of 6099y
pouhds of tobaccs, at the time when tocy were p:id in may and june 1780,
and the value in april following, when the lands were valoed. but two of
the referces in their examinations depofed, one, that, unlefs he had con-
cewved himfelf authorized to fettle the tibacco and money paid by David

Rofs, by thz fame fcale as that by which he Va?l.‘iﬁd t3¢ land, he would not

have valucd it, or not in the manner he then did; and the other, that,. if

he hed been prevented from adjufting the piyments on the feale by which
he valued the lands, he would either have valued the lands n ancther man-
ner, {o as to have been conformable to the payments, or not have adted at

all in the bufinef(s. _ .

On the 23 day of April, 1731, :l?:m.d Rofs fent notos for a quantity,
about 174300 pounds, of tobacco to William Anderi?n, to be’tcndered to
him, as well on his own, as on Plcaﬁ}nts, Shor.c, and company’s, account,
and, in a letter by the fame bearer, after explaning hfs reafons for maklpg a
tender, in the circumftances of the country at that.nme: ‘when.the brx'tx‘ih
army, among other inftances of the }.mvock by whlc{i their progre{f might
be traced, had burned one of the public tobacco warehoufes, propoled anc-
ther mode of payment, if the tobacco fentf{logld not be acceptable.

Neither of thefe was approved of by W 1111-am Anderfon, who, at.the
meeting of the referees, had excepted to, and in a manner protefted agiam-f:r,
their doing more than valuing the land in tobacco, the only matter fubm.u-
ted to them; and Pleafants, Shore, and company, as V»"ICH as he, relying
upon this exception, moreover infifted, that the referees, when they undertook
unwarrantably to adjuft the accounts between the par}txcs, not only gave
David Rofs improper credits, that is, for Pleafants, Shore, and company’s
bond to Thomas Pafchall, and the biils o_f exchange drawn on Walter Cham-
bre, but, if they had been proper credlts', allowed too _much for them by
one half: and William Anderfon comp_lzuped, of their mcr;aﬁng the pay-
ments made to him and confcqufantly lgﬁenmg the value of his f.harc. @

The parties being thus at variance, in Septemiber, 1782, actions of debt

OCo upon
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£ David Rofs, were commenced in the general court,

apon tie obligations o . . -
upo g Anderfon, in which aétions,

by Pleafants, Shore and company, and William rfon ’ sl
the declarations, after reciting tiic agreements, and atln% ht e valuation,
afligned the breaches of the agrezments 10 ron-payment of t te half, in one
cafe, and of the fourth, partin the other cafe, cf the 959205 Po.unds of
tobacco to which the lands were valued, ‘;vzth the commitiion and intereft,
On trial of iffues, miadeup on the P‘leas oi Condzgons performid,; ;v:th leave

to give any matt.r in evidence, the jury charged in both tfoget }c}:f' ound that
David Rofs had not performed the agreements, and that “To.m- 1 were due
" 339890 1, and to William Anderfon

to Pleafants, Shore ani company, ) |
119370 pounds of tobacco, wheteby the jury, although they allowed the

laintiff to difcount the atticles for which the. referecs gave him crcdits, ap-
eared to have differed from thofe gentlemen 1n the quantity !of the credits,
robably accounting every twcnty‘ihiihngs. {terling of the de‘:}t, t]o T{}omas
Pafchall and of the money for which the bills of exchange on Vvalter Cham-
ble were drawn equal to one hundred pouqu of tobzcgo, and’.dedué’cmg:
26055 pounds of tobacco add;d to the pxyments rr}edé by Dwad Rof.'s to
William Anderfon in may and jane 1780: and after motons for new tr131§,
which were rejected, judgements were entered for the penaltxf?s of the obli-
gations, to be dilfcharged by payment of the tobacco fo found due by the
verdi ectively.
Wll(?i‘:)é:sa;eifrl?jun&io}l’] to flay execution of thefe judgements, and for relief
Againft them, fo far as the tobacco reccvered thereby m:ght appear to excede
what was juftly due, David Rofs filed his bill in the hizn court of cha‘nc_ery;v
and an injunction was awarded unt:ll forther order, ac.cord;mg' to th? ufual
courfe of the court, chiefly upon thefe gronnds ftated in the bill:  that the
referees had informed David Rofs, tiey valued the lands {5 htgh]'y',' expect-
ing the tobacco would be demanded and paid In 2 fhort time, which they
were led to expe& from Willlam Anderion’s d-clzrations t}}:t the tobacco
was immediately wanted, and the profefied readineis of David Rofs to makc‘
the payments: and that the defendents, if they s ould not abide by every
part of what was donc by the refere.s, ouzht not to h:.\:e the benefit of one
part, that is, of the high valuation made by them, whllch wou_ld not have
been made but upona a fuppoiition that the partis would acquiefee in the
whole. ) ) _
Upon filing the anfwere, fuppofed to have denied the equity of the bill, 4
motion was made to diflolve the injunéion; but the court inclining to dif-
{olve it in part only at that time, the defendents coanfi!l confented that the
matter fhould reft as it was, until the final hearing, v’hich was appointed
to be at the then next term.
At the hearing, which did not come on befcre the 13 duy of may, 1788,
this opinion and the decree following it were entered :
¢ [t appears to the court that the valuers cf the land bought by the com-
plainant of the defendents, having valued the fare in tobacco, when that
commodity was in their opinion worth only ten thillings fterling per hundred
weight, upon a fuppofition that they were at liberty to eftimate upon the
fame ftandard the payments, which had been previoufly made in tobacco of
grcater value, and it appearing by their depoiitions, token ia this caufe that
if they had conceived differently, they would either have not valued the
land at all, or would have adopted fome oilizr meafure of its value, which
fuppofition appears rot to have been admitted on the trials at law, where
their valuation was taken fimply, and without connexion with the antecedent
payments as not being within the fubmiffion to them: and therefore that
the valuation thus made can not be confidered as a juft and equal bafis to
the judgements which were founded thereon in a ceurtat law: therefore it
is decreed and ordered, that the {aid former valuation be fet afide, and it is
referred to William Cabell, John Minor, Reuben Lindfay, Jofeph Carring-

ton,
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ton, and Charles Irving, gentlemen, or any three of them, to view and v1.
lue in tobacco the land purchafed by the complainant, as aforefaid, trom
the defendents, as the fame was 1n their opinion worth at the time of the
contract made between the parties, to v .t, on the eighteenth day of febru-

ary, one¢ thoufand feven hundred and ¢izhiy, without regard to any payments,

and make repot to the court in order to 2 final decree. and it is further op-

dercd that the injunlion granted againil the judgeinent obtained by the de-

fendents, Pleatants, Shore, and company be diffolved, as to one hu '+ d

thoufand 2nd thirty one pounds of tobucco, with intereft from the 18 day of
june, one thoufand feven hundred and eighty two, and againft the judge-

ment obtained by the defendent Anderfon, as to ninety feven thoufand eight

handred and two pouads of tobacco, with intereft alfo from the twenty fe-

venth day of june, one thoufand feven hundred and eighty three, and the

cofts at law 1o cach fuit.”

One of the court, which was compofed of three judges at that time, dif-
fented from fo much of this decree as appointed other valuers for the reafon
ftated in the nexe opiticn and decree by himfelf, when, in confequence of an
act of the general aflembly, he remained fole judge. -

Four of the valuers lait appointed reported their opinion to he, that the
land purchated by the plainufi cf the defendents was worth 609600 pounds
weig?—xt of tobacco of Pages, Righmond, Manchefter, and Petertburg in-
pettions, the cighteentn day of february, 1780. .

On the 2 day of june, . 1789, the caufe wus aguin h‘eard_, and the court,
reje(ling this repure, becaufe fo much of the order as appornted another va-
Jaation of the land by different men, without c§>nfent of parties, was fup-
pofed upon revifion not to be authcri?atxvc, an_d if what followed were right
o be unnecetinry, deolivered an opinion to this purpole; .that the former
valuation, now re-inflated, is a proper foundation for a juft and equitable
decifien, .if it be fo underitood and interpreted ay to correfpond with the in-
tention of hiofe who madc it, which intention is explaned by themfelv:s to
be this: to doclare that the land with the improvements was worth §59208
pounds of tebacco at the timé of making the eflimate, .when 100 pounds of
toleceo were fuppefed by dizm to be equal to ten {tillings fterling, accox"d-
ing to which ratio the viiue in tolacco w/as announced, from an expeation
caivd by ceclarations of the defendent W illiam Anderfon that payment of
fo much of tie confider.ticn os remained due would be exalted before the
price of tohieco would ziter; and tizer:tore the opinion of the court is, that
4750L. cs. (. iterling cuzht to be ccni:-'dered as the true.value of_ the land
and improve:neuts at <ll times, not variable by changes in the price of to-
bacco, they who were appointed by the parties to make the valuation having
confefledly referred to fleriing money, compared with tobaccp, as the ba-
lance by which they adjuited the value of th? lutter“',ﬂ and haxgng copftorma-_-
bly thereto augmented the quantity of proceding tobdcco credits wimjh they
allowed to the plaintiff, and .havm,g unwarrant:’ibly made the valuation ac-
cording to the price at that time, inftead of .the price at the time of the
contra®, or at the time limited by it for payment of the confideration. but
the court is of opinion tiat the plaintiff is not intitled to credits again{t the
defendents Pleafants, Shore, and company for the bills of gxchange payable
to them drawn by him on VValter'Chambre, becaufe the bills were not-ap~
plied to their ule, but were negotiated by the agents of the plamtxfr}; n(;i for
the money due by their bond to Thomas Pafchall, becaufe before the affign-
ment of that bond to the plaintiff the payment of that debt had been a.ﬁ”umerd
by Rofs, Shore, and company, for value received by them, of lwhxch_ 1;
famption the plaintiff, a membgr of .the laft named con;lpany a fo,h elt{hbx
had notice, or was obliged at his peril to .tal?c-notlcc. the court t e?e ore
decreed, that, upon payment by the plaintiff to the defen.de'nts Plead :mfts,
Shore, and company of one half, and to the def::_ndent William é%x_l.er on
of one fourth part, of the faid 4796l..0s. 6d. fterling, with the a 1tg>;1€ of
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five per centum commiflion thereon, to be red;‘uce-d into C““,‘e‘}‘f moncy 05'
ve per ¢ ke rate of thirty five per centum difference of exchange, an
Vir 101z, at the tions of the value of the black cattle fold by them to the
alfo their propor eft upon the faid feveral proportions, from' t.he firft day
laintiff, with intere 1:1}}‘min the payments made by the plaintiff as weil
of may, 17’,80’ 2£t:r;~:i;;en§8, the injunéion obfained by the plaintiff
before, s aince - \R'.E}‘li(f peyments an account was direCted to be made up.
be PECTP et?}?is. de(Zrcc M;;;ccpt as to taking the account, the defendents ap-
rom ’
pecled; and hereofoil::i):; tzfrlii decree of the court of appeals: ,
¢ That there is Srror, as well in the faid dec;"ei (that 158,8, t}g] de?ree otf 2
d: t.' .ne, 1789) as'in that of the tmmf:th ! Biay, 17c0, theretore it is
lay €t Ju - ordered. that the faid decrees be reverfed and annulled, and that
decreed 11 5 e'co ,the'app-:iiams their ccits by them expended n the pro-
the appel ?e }Ifa}; appeal afcoiaid here.  and this «curt, proteding to mzke
fecution of t €1thePiPid i court of chuncery fi.ouls have pronounced, doth
fuch decree as b wos havine chofen ceresim rerfens to value the land
declare, that, tx(;i%}tsl ;g),.gd wibont 1hoir ool confent be fubfttuted to
urch.aiedi, nfzr;?e. Ltmt the power delcgates to tofe perio:1§ was merely to
: erfomlz tI]le “fr’}d not to adjuft accc.nis, cor fcttie any other difputes be-
yalue the lana, : that no time b in: ax.d for the valuction to be made, or
'twee?]*t}}]leifzt;b]’d refer, in ca:z o} A Zu@uatic in the price of la:?'d. or to-
:)(;cvc‘:lo,lcit ought to be governee by uuamkhj es ot t: !ﬂ & gf manemgf the
valuation, and not at tie tue 1ty «'.cxa:i'fa_&,z? am ho (:hm y{onkéill sh rog:
the fituation of the country &t the .inuc Cf prececing “; “~-‘:h “ncﬁrﬂ g _:11“_“(31 1
was then done by the mutgal (C:ilt‘?t of ] 27ICS, "~~']Om“lli"l‘3)'"hdq'llf" a
hange from fubfequent accidents; wiat what me’u‘u:w s G in adjufting
chang 4 the parties, was not 04y uxd as exceeding their pow-
the accounts between the par €8, . tey afivmed. i t!»rrii atlcwin
ers, but improper in the exercife of whath:j‘ “-m-.:gc > lfln ne f‘ ;61 g 3
dit to mr Rofs, againft Pleafants, Shore, afz;u ccmpary of 386,085
cre ds of tobacco, for 1933l. & ~d. fterting, for bills of exchange never
aouﬁes (:0 their uﬁ,:, and for a dcl_)t .due frem thcn::to Paid;}:ﬁ. ffcr v-:)hich
they had already made an appropriation of pioney C:if-e“ t? t, \«l fem IT.O{S-’
Shore, and company by mutual con{ent, and 1n t}.ui auor..:i.r.cs of abc‘u‘l‘t
to the faid Rofs againft William Anderfon fqr z6oss pogn s o{ t(i accn:?&
for a fuppofed difference between the velue cf 609%4 pounb s O'ivIOL‘; co pai
in may and june 1780, ur that time, .'.md the value at F};e t’”:ifcfv t;:-e va-
luation, there being neith‘er Iaw nor cui}om to‘\'.'armnht t e, 1\§ 1111‘ o Lq to-
bacco payment made in difcharge of 2 tobacco qcbt;nrt;dnt \fu;“t’m.lc urfm;ra-
tors fo did beyond their powers, being void and fet af e, it wou 1d ollow
that the valuation fhould ftand as an independent act pur{uant to tlic power
delegated, but fince it appears tha.t the va]gcrs in e{tm}atmg. the fterling
value of the land in tobacco, combined the idea of the adjuftment they made
of the accounts, without w.hx.ch. they_declare they wo:x}d not have {q efti-
mated the price of tobacco, it 18 inequitable that the {3 1d eftimzted price of
tobacco fhould bind the parties; that therefore the fterling value of the land
then fixed by them, independent of thg other cxrcur?ﬂanccs, ought to ﬂ?nd
as the bafis of its value: and there being no precedent of a court of equitys
decreeing a payment in money of any kind, in difcharge of a {pecific con-
tract, where the thing covenanted for may be had, that the fterling money
ought to be turned into tobacco at *.vhat.was -tl_ue current price of. that comn-
modity at the time of the valuation, which being a fimple fa&, independent
of the value of the land, may and ought to be fetiled by a Jury.  therefore
it is decreed and ordered that the fecond valuation of the land be fet afide,
and fo much of the firft valuatiop as fixes the value of the land in tobacco,
but that 4796l. cs. 6d. {’c_erhng {hall ftand as the value of the land in that
money; that an iffue be directed by the court ot chancery to try what was

- the
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the current and average price in fterling money on the_ 18th day of april,
1781, of tobacto, paffed at the infpections of Page’s, RlChmond,. Manchef-
ter, and Peterfburg; which, being tried and certified to the fatisfa@ion of
the faid court of chancery, {hall be the rule by which the faid fterling thall
be turned into tabacco, and five per centum being added therfito for profit
according to the contract, fhall be made the ground of the debit to the fid
Ro{s as well by the company as the. faid Anderfon, to bear mtere& fram the
i may, 1780, and the accounts of 11?tere{'c and payments to be adjufted be-
tween the parties by order of the faid court and a final deeree made for the
balance in tobacco, difcarding from fuch payments the 19331, 8s. 7d. fter-
ling, and the eftimated value thcreof in tabacco, as well that made by the
firft valuers, as by the jury in the trial at la.w; leaving tha? article to be fet-
tled between the two comp.sn'ics,: d_ifallowmg alfo any claim on el_ther fide
for a fuppdfed difference in the price in any tabacco payment, as being more
or lefs than the price to be fixed by the jury as gfo;efazd, and on payment of
the balances due the injunction to the judgement at law to be made
erpetual.’ :

PJ[Iiecominentary upon this opinion aric} decree. -

There is error in the [aid decree, that is, the decree of the 2 day of june,
1789.] that decree furcly was not errorcous 1{1t1re1]y, although it was re-
verfed intirely; for in feveral parts it agreeth with the ‘decr_ce of the court of
appeals, and the }att.cr in t‘he gmoﬁ impertant part whersin they differ will
perhaps be found to differ with 1tf.elf. ’ y id o

The parties baving Cb?/éﬂ certatn perfons to fzm/zge the lan pure afed, none
others could, without their mutual confent, be fubflituted to perform the fame.]
upon this principle the fecond dCCI:CC fet afide the valuation made petfuant to
the firt decree. but from this principle th.c court of appeals are fuppofed
to have deviated in a fubfequent part of their decree.

The power delegated to thofe perfons was merely ta %x:z/m the land, ﬂﬂff 70t 15
adiuil accounts, or [rtile any other a’z/pute'f, é‘ftfwem the pa{’_zm.] ong of“ths
reveried decrees fet afide every thing which thefe perfons did, and the other
approved nothing more of what they did then that part which the correcting
decree eftablithed, namely, the valuation of the land in fterling money.

Ne time bring fixed for the valuation to be» wade, or 1o w/bzc/y 2t [hould re[/?r,
in cafe of a fustuation in the price of land or tobacco, it vuglt to be governed by
circumjlances at the time of miaking the voluatin, and not at the t«';’;zao]; the con-
tralt; and no oljeitiom arifes from the fituation of /z‘/ae wfzm‘ry at the time of
proceding to the «work, fmce it was ff’::‘i’! daone by Ze8 mutual f.on/énga of pcg--
tees, whs equaly rijqud & change from /uz?/.egmm‘ figc‘;a’mir.]h ;‘n' ; &rteff he
puties contemplate the values of the things which are t{? 1;i je }io it,
compared with fome th ivd fubject forjw;luch they are more ufuaily exchan :,;;e'u
in this cafe, where land was bartered for tobaccol, me liﬁflo‘1? sps}:»olmiz D()i’
the parties to value the land in tobacco Co:npa«rco the values of | ;l)m land an
tobacco with ferling money, ang declared the value of fo muc .t};)mc’c? to
be equal to the value of the land, becaufe thofe articles, b&mg each equal to
the fame quantity of fterling imoney, are equal to onc anoth . I

The values of all things vary at different times; but t cir variations ars

7 nd the precious mectals are generaly lefs
not ifochronows. the values of land and the p . (lals are genenly le
variable then the values of annual fruits of the earch, thefe flu vating by

3 vhich the others are not liable. time therefore is confiderable
accidents t?éwwhere value of the things exchanged is the fubject of enouiry;
- dev e Cimﬁderable where annual fruits of the earth ate one Qf the things
zgch:;?;:d. "that the valuation ought to relate tqv fq'me -'mmti Bemgl-) adémﬁfﬁd,
the time which was in contemplation of the parties is ﬁ:ppolfd ;o ¢ the time
to which the valuation ought to relate, becaufe that it fhould fo relate s D}w
ievec be undeniable. this muft be either the time of contra&, or the
:}Cvzdoft Opwement or the time of valuation. the fecond moft probably was
1im ) ’
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. . '1 tion of the parties, becaufe one of them had bou?d l'nmf.'elf to
in conteinpla her were intitled to receive, the tobacco, at that time: this
pay, and the other w 8o, for from that day, if the tobacco were not
was the 1 day of may, 1780, d ay intereit.  and that to this time
id before, the purchafer had agreed to pay : a p
p*?ould be p’referred the third, that is the time of valuaticn, to affign a goo
rca%)? xc Otirc;ug)}a: ngei?sfﬁ{g;i- at the time of proceding to the work, it was
done /;;/ mutual conjent of parties, who equaly rifqued a g{m”{f}: ron Z{f/ “q IZI ent
Sdeess but firft, the partics mutualy cpn.fented that the time of valya-
dgeearss. id be . rded, nct becaule it was in itfelf confiderable but, becaufe
tion fbolu :1; Ex;ded ,ana as appeared afterwards only pretended, . that he
one o t:é@ IJthe toba,cco immediately, and the other expected that it weuld
would rucslée. medi;{':lyA this is manifetted by the 2t of the referees, Who
be demanhe u?»h ter to fet off for the tocbacco paid betore the valuation
allowii atn ed};él :;gérical guantity, intending thereby to coun_tervale the
Idl;g‘;ience in prices at onz time and the other. ‘lf DaVlddRogcs,toll;]aclrcizy at?)d
] 1780, had advanced to the ff:l]el_'s 6, 2101 pounds o!_ : s ‘e
Ju?e, . foéld Luve declared that quantity cf tobg(.?cc-) to be the yalue of the
i:nzrf:es f‘;r by tl;em 60gg4 pounds of tobacio, paidin n:iayéand Jun¢,6 1?83
were equal to £7049, the 18 day. of april, 1781; laxl ‘sof9u94tfi: %555&
Bro49: 959205:: bogga: b7aior nurly. mow let u s of
R7ofs before the referees, to have alleged hlmfelf. to be a cdre.xtor lc)>ft1e
other party for 672101 pounds of'tcbacco,‘ paid in mayllzlmd _urme ! e'or;a,
d William Anderfon to have objected, that to :‘al.uc the lunds was the on y
a?atter fubmitted to the referees, not to adjuft tleir accogntsf,;. and let us
‘ ?u o referees, neverthelefs, to have repcrica their el imate in this
£ Fri ¢ after viewing the lands, and taking Qt}\Cr qurn?at'lon for our
'd?;e&'ion, and maturely and deliberately conf:citlxr:g4t}:e {fubje& mamz]r O{‘
difpute between the parties, we do value the faid —lan'(v_.svz%t 95??0%)1309;1{5 (}
tobacco, if the whole price agreed to be paid be Iic‘:‘ cue; bl;t p %T"l 1 (;% 8
alledging that, towards difcharging the price h?“‘"‘*é" 1n ma}’_“’é J:fj“ ahj
paid 672101 pounds of tobacco; if that alie, =ticn be true,{ “eh”o value t e
lands to no more than 672101 pounds. of tobacco, becau e‘ that quantity,
paid in thofe two moenths, was equal in value to 059205 pC‘:m.dS of tobacco,
to be paid now:" and let us alfo fupp_ofe .them to have fubJ‘omedehat fol«
loweth: ¢ and, according to that ratio, if, upon a .fettlement of accounts
between the parties, the tobicco paid by Dav~1‘d Rofs in mzy and june, 1'780,
appear to be lefs than 672101 pounds, we reduce our ei‘gmatc, or, which
is the fame thing, the {um of the payments, encreafed in that ratio, fhal]l
be fet off againft the eftimate; for example: if the fum of the payments to
William Anderfon in may and june, 1780,_. ‘be 60994 pounds of tobacco,
which he admitteth it to have been, then it thall fett off 87049 pounds of
tobacco againft his proportion of the 959205 pounds of tobacco; fo.r 672101:
60994 :: 959205: 87049; Woulcj the court of a}_)peals have difapproved
and fet afide the eftimate, becaufe it related to the times of the Payments ?
the commentator believes that they would not have fet it aﬁde3 for that rea-
{fon, if they could properly have difcufled the queftion. . and if they would
not, their direction in the principal cafe that the Jury 1n the eftimate to be
made by them fhould refer to the 18 day of april, 1781, inftead of the
times of payment, feems equaly ill founded. and, fecondly, at the time of
valuation in april, 1781, William Anderfon, being only an agent for Plea.
fants, Shore, and company, was not authorifed, as he pertinetioufly urged
before the referees, to make a new agreement for his conflituents, and he
made no new agreement for himfelf, to rifque a change in the values of Jand
and tobacco from fubfequent accidents.

Whar
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1What the valucrs did in adjufling the accounts between the parties was, not
anly l'uoz'c.! i excoding their powers but, improper in the exercife of whut they
affumed in theii allwing credits to mr Rofs, &c.] for the fame reafons thefe
credits are difallowed by the reverfed decrees.

Neitber laiw nor cuffom to <oarrant the fealing of a tibacco payment made in
difcharge cf a todacco dobi] the payment, to which here is an allufion, not
‘being {caled, otherwife than by debiting the receiver with the true value in
-money of the tobacco paid, in difcharge of a money debt, by the fecond re-
verfed decree, this part of the corretting decree miniftereth occafion to en-
quire, whether the debt in this cafe, which is confeffed to have been origi-
nally a tobacco debt, after what hath happened, remained a tobacco debt?

Men chofen by {cllers and purchafer to value land fold in tobacco, pafied
in 1779 and 1720, at the upper infpections on James and York rivers, firft
amake the eftimate in fterling money, and then compute how much tobacco,
of thofe ages and infpeCtions, 1is equal to that money, but perform tlic bu-
finefs in fuch a manner that the court of appeals annihilate the part relative
to thc converfion of the money into the tobacco, e(’cablifhing the other
part of the rcterces ad, that is, the valuation in money. S ‘

When the converfion of money into the tobacco was,annihilated, either
no tobicco debt exifted, more than a tobacco debt would have exifted if the
referess had not uticred or written one word about tobacco, or, if any to-
bacco debt did then exift, it muft have been an inceitain tobacco debt, to
be reduced to certainty by the fume referees in another valuation; for a debt
is a contra@, a contract derives its obligation from confent of parties; and
the parties never confented to be bound that one fhould pay and the other
reccive the tobacco which any men, excep: thofe referees, thould declare to
be the value of the land fold. then after the valuation in tobacce was fet afide,
cither no dsbt exifting, or, if any debt exifted, it being a money debt, if it
be fince a tobacco debt, its tranfubftantiation, unlefs it be a myflery,- muft
be wrought by the court of appeals, who direted the value of the money %in
tobacco to be determined by a jury; by what law or cuftom warranted is
not eafy to difcover -

. Bat if this be a tobacco debt, the prices of that commedity having va-
ried o, that 100 pounds of 1t appear to have been agreed by the parties to
bz equal to 20 fhillings fterling at the time cf contract, and to have been
thought by the referees lcis by nearly one third two or three months after-
ward-, and 125 by one half at the time of valuation; the court of appeals,
prefcribing the rule by which the converfion of the fterling money, into the
tobacco fhould be directed, namely the cuirent and average price of tobacco
in fterling woney on the 18 day of april, 1787, thatis, the time of valua-
tion, manifeltly fcale a tobacco debt. now, when a tobacco debt is fcaled,

_that either law or cuftom forbids the {caling of a tobacco payment made in

difcharge of that fcaled tobacco debt fome men will not adinit to be fuffici-
ently proved by a fimple ditum. .

What the arbitrators [o did beyond their powers being woid and fet afids, it
would follow, tha: the valuation [hould fland as an independent alt perfuant to
the power del:gated, but fince it appears that the valuers in eftimating the fler-
ling value of the land in tobacco combined the idea of the adjufiment they made
of the accounts, without which they declare they would not bave fo eftimated the
price of tobacco, it is inequitable that the faid ellimated price of tobacco fhould
bind the parties.] between this paragraph and any fentiment in the reverfed
decree no difcrepancy appeareth. ‘

T berefore the flerling value of the land then fixed by them, independent of
the other circumflances, ought to ftand as the bafis of its vilue.} the difference
between the fecond erroneous decree and its corrector is, by one the 47961,
os 6d. fterling, which the referees declared the land to be worth, ought to
be confidered as its true value, by the other the fame fterling money ought

to
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to {tand as the bafe of its value, upon which another fdbl‘lc_,bf?atblsga fi‘ fe-
cond valuation of the money in tobacco, not by the referees but, by a jury,
i conftructed. ] . )
? t‘;ﬂtz;z‘bere being no precedent of a court of equitys a’ucre/e;mg ;/i fgy:mmfr i
money; of any kind, in difcharge of a Jpectfic contradt, where the thing cove-
nanted for may be bad; that the Slerling money ought to ée/tum?ed m)z‘;fzé;zqaﬁa:
] ‘ oriimodily at the tine o ’ 9 O
what was the price of that conmmodity at the tin of the va uaz‘bzotz 'z Z€fil ZIZS 2
Sfimple faét; independent g/: the ‘Ufl/llf of the /cmd}'; may and ayi nz‘tz‘fooret ﬁc; reev cr%/e Z
jury.] when a cafe like this fhah.be fhewn, perhaps a pré}fet ¢ for the rever
decree may be thewn. the fpecific contract here was that a buyer r oule Iﬁy
to the fellers the tobacco to which men chofen by thofe parties fhould value
the land fold. the chofen men do value the land in tobacco. the cqur{:) 1of
appeals, faying to bind the parties by that valuation would be noth ¢qu1§a e,
fet it afide, and decree that the purchafer pay to the fellers, not the tcbacco
to which the men chofen by the parties value the land but, the tobacco to
which men not chofen by the parties, name'ly, a jury, .fhould valug the laln_d,
for to valug in tobacco 47961. os. 6d fterling money is to value in tobaCf:o
the land, agreed to be equal in value to fo much fterling money:  that is,
the parties having chofen certain perfons to value the land purchafed; others,
without their mutual confent, were fubftituted to perform the fame. is this
confiftent with the principle which is the bafis of the reverfing decree, ftated
in thefe terms, the parties having chofen certain perfons to value the land pur-
chafed, none others could, without their mutual confent, be fubfiituted to perform
the fame. trial of a fac by a jury is undoubtedly regular and conftitutional;
when the fa& is put in iffue by the partics, in the ordinary mode; bu? v hen
the parties have referred the matter to men chofen by themitives, inflead
of aljury, for fubitituting a jury inftead of thofe men to pirform the whole
bufinefs or part of it the only precedent perhaps is the reverfing decree.r and
that the precedent is a good precedent in this cafe may be doubted; for by
the fecond decree juftice was certainly done to the parties, if 47961, os. 6d.
were the value of the land in fterling money, which doth not appear to have
been difputed: but that juftice would be done by the reverfing decree,
which, fappofing parties to have been fpeculating on the rifque of change
in the value of lind and tobacco from accidenis, directed the money to be
converted into that commodity, by a jury, and to be converted into that com=
modity, according to its valueir april, 1781, when it was lefs by nearly one
third, than it had been during a long pericd before, 2nd lefs, in perhaps a
greater proporticn, than it was {oon afterwards, and than it hath been ever
fince, and direCed the tobacco, which, according to the agreements, muft
have been infpetted in- 1779, or 1780, to be paid to the fellers, that juftice
‘would be done by fuch a decree, is believed to be incertain.

Therefore it is decreed that &c. and that an iffue be direcled to try wwhat wwas
the current and average price in flerling money, on the 18 day of april, 1781,
of tobacco at the wfpeciions of Pages, Richmond, Moanchefler, and Pez‘erj/ézzrg,
which fhall be the r..: b which the flerling fhall be turned into tobacco.]  that
no tobacco of thofe infpections was fold for fterling money on the 18 day of
april, 1781, or for feveral days before or after, in a bill hereafter mentioned
William Anderfon fated to be true; and the contrary did not appear. then
what could a jury have found to be the current and average price? if a jury
had been charged, and had found, that no tobacco, of thofe in{peions,
had been fold on the 18 day of april, 1781, or for feveral days before or
atter, fo that they could not fay what was the current and average price of
tobaccp at that time, t_hc court of chancery ought not to have awarded 2
new trial, becaufe the jury would have found the truth confefledly; nor
could the court of chancery have varied the iflue, becaufe by law its decree
muft have been formed after the prototype thereof, which was the decree of
the court of appeals; nor hath any mode been yet difcovered, by which that

court
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court can vary onc of its own decrees: if fo, mufl not the caufe, which
could not have a motion progreffive or retrogade, have remained ftationary?
‘whefaever can fthew what elfe would be done with it

erit mibi magnus Apollo. ‘

According to the decree of the court of appeals, an iflue was direCted b
the high court of chancery  the parties waving that mode of trial referred
the queftion intended to be tried by a jury to the determination of five mer-
chants, who made their report. the defeadent William Anderfon moved
that the report thould be fet afide, filing a bill for that purpeie, with certain
exhibits and affidavits, the court refuled to fet afide the report, feeing no
caufe to be difiitisied therewith, and, being of opinion the parties were
beund by the at of the referees, made a decree according to what the court
of appeals prefcribed, except that the current and average price of the tobacco
reported by the merchants, inftead of being found by a jury, was the rule
by which the money was turned into that commodity; and this laft decree,
from which William Anderfon appealed, was affirmed.

FINAL DECR.EYE upon the répb’rf.

VHE court, on the day of march, in the year of our lord
one thoufand feven hundred and ninety five, took into confideration the
report of commiiioners, m_ac‘i-e perfrant to the order, of the fevent‘een.-th
day of may, in the year one thoufand feven hundred and nincty three, with
the exceptions thereunto. on which the refult of the courts deliberation
followeth. ‘ | IR
The doCrine, that a purchafer of land may not, 2gainft his obligation,
for payment of the price, difcount money appearing due to him by the ven-
dors afligned obligation, as well as money appearing due to him from the
vendor, by his own immediate contra&, the affignees equitable right to the
money having always exifted, and his legal right to it having exifted con-
tinualy fince he hath been permited to maintain an a&ion in his own name
on the obligation, which permifiion was anterior o this tranfa&xcin, s re-
pugnant to the principles of juflice, as well as to th[e ‘words of the ftatute,
pafled in the year one thoufand feven hur}dred and fofty eight, chap. 27.
fec. 6. of the edit. 170g, ¢ when any .fuxt,(hall be comn}cnced angi _.pro[c.-
cuted in any court for any debt due by judgement bond bill or otberwxfe the
{a) defendent {hall have liberty to make all the dxfmug; he can, and:upon
i}fOOf thereof the fume (hall be allowed.” the dﬁfent%e;its, therefere, in the
introducion to their exceptions; ftating fuch a dodtrine to have been autho-
rifed by a decificn of tiie court of appeala,. are behev\ed to hav_e mxfunderﬁood
that decifion. but although the piaintiff is 1ptitled to a credit, in account
with the defendents Pleafants, Shore and company, for the_ thrC:C hundred
and fixty pounds paid, with intereft, to Wilhiam Ps;igc-op} in dx(gh‘argc of
the pbligations of thofe defendents, affigred to the p,-_ammﬁ_:, and might have
difcounted fo muchi againft 2 money debt, this credit cannot be difcounted
againt the defendents tobaceo debt, becaufe the comparative values of the
two fubje@s are not afcertainable by any data to be difcovered from the cx-
hibits. ~ fome agreement between the parties 1 {uppofed to 'have appeared to
the commiflioners, authorifing them to fet off the other articles, fO? which
credits are allowed to the plaintiff in the fame account with the delendents
Pleafants, Shore and company, and which afe alfo money articles, againit
the tobacco debt.- fuch an agreement 1s fuppofed to have exifted, b’e_ca;ufc
no-exception appeareth to the allowance of the laft mentioned articles.

otherwife thofe articles ought not to have been entered in that a,ccoulx;t at
all5

) (a) i plaz’mzﬁ"c/aﬂziﬂg a difeount undoubtedly fball bhave [ike liberty.
Q9
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all; and the decree ozht to have been that the injunction be diffolved, as
to two hundred and cighiy eight thoufand pounds of the tobacco recovered
by the judgement of Fieutants, Shore and Cori)pany, with mtereﬂ:;' ?nd be
perpetual for the refidue; and that thofe 4 fendents pay to the plamtlff the_
faid money cradits, with intereft. the latter part qi which decree would
not have been inconfifterit; as i$ cenceived, with the decree, pronounced
by the court of appeals in this caufe, the eighth ‘Qay of decembert in the
year 17go. for that court is believed not to have intended by their decree
to leave cne porty, exafperated perhaps by fiequent altercation during a long
courfe of litization, and thereby become averfe ficm conciliatory modes of
adjuftment, at liberty to indulge a vindilive fpint, and with an execution
make havock of the cther purtvs eflate; who was, at the fame time, a cre-
ditor of his perfecutors on anctizer account, without epebling him to fhield
himfelf from their oppreftion paoily by his juft credsts.,

The court would have allowed to tiie plaintiff credit for the obligation of
the defondents payable ¢ Thomas Pafchall, and afiigned to the plaintiff,
but is of opinion he s not ‘ntitled to that creait in -this czfe, for reafons ex-
planed in the decree of 2is coenrt, of the fecena day of june, in the.yyear
one thoufand feven hundred anu ciglhity nine, . .mely, ¢ beiore affignment of
that obligation to th:. plaintiii, peyzaent or the debt due thereby had been
aflumed by Rofs, Shore and compzny, tor vaiue received by them,” and
therefore the plaint.f, wio, being a member of thai houfe, either had no-
tice, or was cbliged at iiis per:i to trle notice, of the atfumption, mufl be
a creditor with them, who had agrecd to difcharge the defendents from it;
for fo much of i~ nioney due by thic obliiation as, upon a fettlement of
accounts beiw~-n 'pofe two houfes, fhall remzin due trom the defendents
to the other ucule. ' :

For the one thoufand and fifty fix ~ounds cleven fhillings and eleven pence
which had been due irom the descnucents to Hase Gouverneur, a credit is
not properly clamed in this cafe by the pluinvd, who allegeth himfelf to
have paid the money:  becaufe, for fatisfatiion of this debt, the property
.of Rofs, Shore and company had been attached, in the ifland of Sainthomas,
and whofoever, by difcharging the dermand, 1cdeened their property, be-
came a creditor in account with them, who muft refort to the defendents for
reimburfement, and therefore this article is a proper fubje& of examination
in adjufting the accounts between thofe partics.
> 'The niode of adjufling intereft, approved by two of the commifiioners in
oppoftion to the third, in the accounts flated by them, annexed to the re-
port, whereby they allow to the debitor intereft upon the whaie of the pay-
mwents by him, is erroneous. the error mey be developed thus: the debitor,
allowed intereft upon his payments, profiteth doubly by fo much as coun-
tervaleth intereft of the debt; once, by extin&ion of that intereft, and then
by being credited with intersft upon the whole payinent, including that part
which extinguifhed the intereft of the debt, and to which that extinction
was equivalent; whilft the creditor receiveth his intereft Gmply; and con-
fequently fo much lefs than he ought to receive as is equal (o intereft on
that part of the payment, which extinguifhed his own intereft.

This may be exemplified in the two-accounts fubjoined, where one thou-
fand pounds are ftated to have been due from D to C, and payments to have
been made at the times therein mentioned; in one, intereft on the payments
being credited only, and in the other intereft being charged on that part of
the intereft which was extinguithed by the payments: -

D i1 account with € debitor creditor
1793, 31 december to 1000 )
1794, 31 december intereft 50

14 march by payment 205
intereft 292 days 8,08

1050 210,08
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S debitor creditor
brought over 1050 210,08

794, 16 may, payment 204.
interet 219 days 6,12

7 auguft, payment 206
1nterelt 146 days 4,12

1g olteoer, payment 208
intereft 73 days 2,08

31 december, payment 210

‘ . . 1050 . - 10350, ‘
Lere the creditor appearcth to have recgived 8 fhillings more than the intereft
charged. but that thefe eight thillings are equal to the intereft upon thofe
parts of the payments which extinguith intereft is thus thewn:

-D in account with C debitor creditof
1793, 31 december, to 1600

“intereft on fo much of pay-

ments as extinguifheth inte-

reft on the debt, fay

1794, 1.4 march £ 2. 292 days ,08
16 may 4. 219 days ,12
7 auguft 6. 146 days 212
19 oltober 8. 73 days ,08
31 december intereft on debt 5o, '
14 march &cc. by payment and intereft. 1050,4.
£ 1050,4 £ 1050,4

bere this method of ftating an intereft account, if the principle thereof were
right, would be corrected, the benefits to both parties, of whom one would
receive intereft fimply, and the other be difcharged from intereft fimply,
being reciprocal, |

A mode of adjufting intereft, indubitably lefs exceptionable than that
whereot the error hath been developed, becaufe differing from it only in being
¢ free from that error, is the mode by which a debitor, fora partial payment,
is allowed a credit aguinft fo much of the principal debt as is equal to the
remainder of the paymnent, after a deduction therefrom of its intereft ; accord-
ing to which the credits of the plaintiff would ftand thus, in the account
with Pleafants, Shore and company:

1783, 19 of december ' 22164
which, with 1020 intereft for 1324 days, from 1 day of
may, 1780. dilcounted; are equal to 26184

1784. 29 of april 32050

with 6411 intereft for 1460 days, from 1 day of my.
1780, difcounted, equal to 38461
28 of Qﬁgﬁlf’c . 35442
with 7668 intereft for 1579 days, from 1 day of may,
1780, difcounted, equal to 43110
1788, 18 of june | ‘ 57570
with 23406 intereft for 2968 days from 1 day of may,
1780, difcounted, equal to 80976
17'89, 6 of june . | 34303
with 15655 intereft for 3321 days, from 1 day of may
1780, "difcounted, equal to 50000 “
the fum of which, equal to 181591
being deducted from 283265, half the price of land, and 496;} 288226
(or one fifth of the value of cattle =
«0 thofe defendents would remain due - 10663 ;
to bear intereft from the 1 day of may, 1780. and in the account
with William Anderfon, 1780
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1780, 10 may, . B , 3995
‘with g interei: for ten days, from 1 day of may, 178c; difcounted,
equal to 4000
16 of june _ A |
with 555 intercft for 46 days; from 1 day of may, 1780,
difcounted, equal to 56994, .

1781, 1 of apnl, o 60574
with 2780 intercft for 335 days, from 1 doy of may, 1780,
equal to 63754.

1782, 11 december ' 13880

with 1120 intereft for 589 days, from 1 diy of may, 1780, }__

equal to 15000 ,

56639

the fum of which equal to 135088
being deducted from %2 141632
the plaintiff would then be a debtor to that defendent 6544
this, with intereft to 28 of june, 1733, 178
was that day difcharged by 13019

received by that defendent from the plaintiff, who thereby :
would become a creditor for the difterence } 7297
and, on the 11 day of june, 1789, a creditor for - - - -
more, then received {rom him, by the fame defendent. } 11295
This mode of proportioning intereft, in an acccunt, after it had been
fome time confidercd, feemed to the court unexceptionable. for that C, to
whom D, by one obligation, had been bound to pay 1ooo pounds, with
intereft, was intitled to the fame intereft to which he would have been in=-
titled, if D had been, by feveral obligations, bound to pay the 1coo pounds,
divided into feveral patts;—and, by parity of reafon, intitled to the fame
intereft to which he would have been intitled, it D and feveral, other men
had been bound, every one, by a {eparate obligation, to pay part of the
1000 pounds, was a pofition conceived to be undeniable, and therefore ta-
ken for a poftulatum.
Example: D, bound, by cne obligation, to pay to C 1000 pounds, on
ot before the 31 day of december, 1793, paying, on the

1794, 14 day of march, 202 pounds
26 may 204.
7 auguft 206
19 october . 208
21 december 210

‘j . .
woulid have paid all the intereft as well as all the principal to which C was

intitled; in like manner as

D. bound to pay to C, on or before tie 31 day of december, 1793, by
every one of five obligations, 200 pounds, by thofe payments would have
difcharged the intereft, as well as the principals, to which C was mtitled;
or in like manner as ’

D, E; F, G, and H, who had been bound, every one by a feparate
obligation, to pay 200 pounds to C, on or before the 31 day of december
1793, making fimilar payments refpetively, would have difcharged the in-
tereft, as well as principals, to which C was intitled.

Hence, the court, in fuch cafes as this, was inclined to obferve the fol-
lowing

R U L E

To place the value of a partial payment, aiter a defalcation of five per
centum difcount therefrom, to the credit of the debitor againft the ca ﬁal
debt, fo that upon the remainder of the capital the current of intercft fh'gu}d
not be interrupted. ' ’

This value, after the difcount allowed, may be difcovered by the follow-

ing
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ing theorem; (4) if we put the rate per centum, or the intereft of one hun-
dred pounds for one year,=r; the months weeks or days in one year=t;
the months weeks or days which any fum, a, is witheld by the debit‘orznt
the amount of that {fum, in the faid time, viz. principal and intereft=b: ’
Then it will be as t, the time in which the intereft of 100 pounds. is
roduced, is to n, the time of retention; fois #_, the intereft in the for-
mer of thofe times, to 2% ., that in the latter, which added ta 4, the prin-
cipgl, gives a 4 " .=Db, the whole amount.
£xample:  whuat credits ought the plaintiff to have for his partial pay-
- ments 2618 &c. pounds of tobacco, paid 16 day of december, 1783, &c.
againit the capital debt 288226 pounds of tobacco, due and bearine iﬁlztercﬁ
from 1 day of may, 1780? °

-t Here r being =5, t= 1365, n=1324 &c. and b = 26134 &c. we have
a=xooxz6x34x3§5 - ! ’
100x 365t 1324 x5 22164
a 1cox 38461 x464

T joox 3657 1460x ¢ 32050
a 500 X 43100 x 365 .
T 1o0x 365t 1579%§ T 35443
100% 60736 x 105
TTloox 365t 2gbSx g T 57589
tao x §o0r0 x 165 )
== loox 365t 3321 x5 . 34365

the plaintiffs credits in the account with the defendents Pleafants, Shore and
company; and a_.!1°24001% 1994, &c. in the account with the defen-

~1cox3d5tiox§

dent William Anderfon,

But the court, upon a revifion of the fubje@, doth now condemn the
rule formed in confequence of the pofition lately ftated, /c) perceiving the
comparifon of the cale therein fuppofed, where D and feveral others were
‘bound by feparate obligations, with the cafe, where D was bound, by one
obligation, or. by feveral obligations, to be inept, and, in this cate, the
inference not to be veducible from the pofition, becaufe the inference allow-
eth a debitor, on icveral accounts, to arrogate a right, which he hath not;
namely, a right to dire& a payment, at any time atier it had been made, to
'be placed to his credit in any one of the accounts, although, by liw, his
election, which is acknowledged once to have exifted, to affign the ftation
of the credit, muft be previous to the payment, or {imultaneous with it,
and accordingly muft be explaned to the receiver: for it the payment be
tacit, the election, which the debitor had before, devolveth upon the .cre-
ditor afterwards. in tbe cafe fuppefed 1n the pofition, when D paid 2021 on
the 14 day of march, 204l on the 26 day of may &c. he had a right
to'dire@ the application of the paymens; but if the right were not exercifed
at the tines of payment or before, C, afterwards, had the right to apply the

ayments firit to difcharge the irterett which he might then lawfully receive:
that he might lawiuily receive intereft ron the whole 1000 pounds, at the
time of the firft payment, will be fhewn hereafter; and confequently the
ofition doth not warrant the inference.

. 'This doétrine of elettions is not an arbitrary but a rational do&rine, and
feemeth founded on thefe principles: whilft a man retaineth the money
whereof he had fairly acquired the poflefiron, it is his; he may fquander it,
melt it in a crucible, fink it in the ocean ; in a word may do what he will
with it. therefore if he deliver. the money to another, even to a-creditor, with
inftru@ions to apply it in this or.that manner, the pofiefiion of the receiver
is fiduciary, and he is bound to make the prefcribed application ; in {0 much,

th‘at

(b) Treatife of algebra by Simpfon, Ward Sc.

(c) The rule, neverthalafs, would be move righteous than any other, if,
'upton the interefl, compouniled, ar the end of the year after it began to run,
awith the principal, intereft wmﬁe.Aa/!oszJ{z_ék. )

e T
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that if A, indebted to B and C, deliver money to B, to be paid to C, it is
the property of C, and he may recover it frogn‘ B. “on the.contrary, “{hen
a debitor delivereth meney to his creditor, without 1nﬁru&_‘10.n to apply it to
his credit on this or that account; the property is immediately changed 40
the receiver; it is his; he miay do what he will with it, and confequently
may plate it to the other partys credit in any account })ctween thcrp. the
law, if it were otherwife, would be inequitably beneficial to the debitor and
detrimental to the creditor in many inftances, and among them in that which
. is the fubject of this difquifition, where a debitor, whilft he is enjoying a
tevenue from an eftate, bought with money borrowed, or, which is the
fame thing, with tobacco, tor which he boupd Inm_fel'f to pay intereft,
would gradualy diminifh, as he could conveniently diminifh, the capital
debt, which is a fund fruitfull of intereft, and render the accumulated in-
tereft, from which withelding it he likewife deriveth a profit, a fund utterly
barren, whilft it is witheld; to the creditor. fo that to the latter here con-
cur damnum emergens and licrum ceffans. .

" The court, therefore; to the firft and fecond modes of adjufting intereft
upon which the foregoing firictures have been made, doth prefer the mode
obferved in this cafe by mafter commiflioner Dunfcomb; whereby {6 much
of the payments as is equal to the intereft being applied to the difcharge
thereof, the remainder, unlefs the debitor at the time of payment or before
dire@ed otherwife, is applied towards cifcharging the principal debt, or,
from the fum of principal and intereft upon it computed to the time of pay-
ment, the payment is fubtracted, and upon the remainder of the principal
debt, as a new capital, intereft is computed from the time of payment, but
with this caution that the new capital be not more than the former capital ;
fo that if the payment Be lefs than the intereft due at the time of lpaymeii;t,'
the furplus of intereft due muft not auzment the foenerating capital, becaufe
thereby the creditor would receive campound intereft, or intereft upon inte-
reft, which is generaly fuppofed to be unlawfull. 4/ to the mode now re-

commended

gtz Jos——

(d) Compound intereft, that is intereft which ariféth from principal
debt, compounded with intereft due for the ufe of that principal, during a
certain time, is not prohibited by the ftatute to reftrain the taking of excef-
five ufury, in thefe terms; ¢ no perfon fhall upon a contra& take for loan
- of money &c. above the value of five pounds for the FORBEARANCE
¢ of one hundred pounds for a year, and fo after that rate for a greater or
¢ lefler fum, or for a longer or fhorter time.” for intereft fuffered to remain,
after it had become due, in the debitors hands may be faid, with no lefs
propriety than principal, to be FORBORN. and the demand of com-
pound intereft 18 more reafonable in the cafe which frequently happeneth,
where the debitor witholdeth both principal and intereft fo long as he can,
maugre every effort of the creditor to extort them from him.

Nor is the taking of compound intereft generaly forbidden by the precepts
uf confcience.

A capital debt with intereft yearly compounded may indeed be augmented
two fold in 14 years and 75 days; for ,

{Ru the amount of il. in one year, viz. principal and intereft
¢« Let LP=any fum put out at intereft.
{ n = the number of years for which it is lent
a = its amount in that time.

* Therefore, fince one pound, put out at intereft, in the firft year 1§ -
“ creafed to R, it will be as 1 to R, fois R, the fum forborn the fecond
¢ year, to R*, the amount of one pound in two years; and therefore as 1 to
* R, fois R*, the fum forborn the third year, to R®, the amount in three
“ years: whence it appears that R, or R raifed to the power whofe expo-

nent
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commended its illegality, in a cafe where the payment hath Lcen made be-
fore the end of a year from the term when the intereft commenced, hath
been objected  but the objection is founded in a mifinterpretaticn of the
act to reftrain the taking of exceflive ufury, the words of which (acts of
1748, cap. 30 edits 1769 feét. 2 2.) are ¢ no perfon fhall take above the value
of

¢ nent is the number of years, | w1ll be the amount of one pound in thofe
¢ years. butas 1l. is to its amount R, fo is P to (a) its amount, in the
¢ fame time; whence we have P x R2_a.
¢ From which original equations, others may be derived, by he]p where-
¢ of the various queftions, relating to compound intereft, may be refolved
¢ Thus, becaule P R is==a, there will come out P2 and R__2*_%,

¢ &c. or, by exhibiting the fame equations in logarithms (which is the moft
¢ ealy 10r pra&xce) we fhall have
* log. a= log. P-fnxlog R.
2°* log. P—log a— n x log. R.

¢ 3o log. R 08 8~ log’P
n .
: 4° i log. a—1log. ,P
log. R. '

« which four theorems, or equatidns,' ferve for the four cafes in compound
intereft.” - Simpfons algebra. ) ,

K xample of the fourth theorem. in how long time wiil 27 pounds be
donbled at five per ¢ent. :

In this cafe we have R=1 05, P——27, and a==g4. whence n==

loz. gq=—lcg w7

Yoo 14 years md 75 days, the time required. for

The loqarithm of £4 15 1. 7323938, and the log. of 27 is 1. 43136138.
this being {ubttacked from that, and 3010300 the rcmamdex, being divided
by, 0211893, the log. of 1,05, the quotient, 14,2066 is=14 years and

s days,
7 Th}; p*mupal may bé tiebled in 22 years and 188 days, may be quadru-
ple in 25 years and 150 days, &c. buta man, who had another way, in-
ftead of lending, employed his money, might huve made greater profit,
_without pu&nnw the arts of modem archfpecula tors.

What hath been here faid is infended to be applied to the cafe where in-
tereft compounded with capital had been current a year. for an unconfci-
onable lender might, every month, or week, or day, prevale upon the
borrower to exectte an obligation, compounding principal and intereft. if
it were daily éxecuted, how the debt at the end of one year, would be ex-
hggerated may be feen by this problem in W Emerfons treaufe of algebra,
b. II. {e&. II. the puncxpal being fuppofed to be 100 pounds, and the rate
of intereft § pounds.

1= mteleﬁ of 11, for a year.
Let{ 2 n=36%¢, the parts of a year.
1 3 _'__.mteref’c for 1 day
3 141+ 7= money due at one days end.
prob. 32%| 5|1 + _l__ money due at the year’s end.
by logs} 6 inx log. 174 7 =log. amount for a year = 0215694.
6, -}7]1.0509=amount for a year.
6x1c0 |8 105 og*amount of 100l |
or 5, |9 = n"‘rr+n n—3I. n-2 &ec.

the amount for a ycar 2.3 n?
% The principal, time, and rate of intereft being given, to find the amount
.t the end of that time, at compound intereft. Let
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of five potnds for the forbearance of ONE HUNDRED pounds for a
YEAR, and fo AFTER THAT RATE for'a gteater or lefler fumi, or
for a longer or SHORTER TIME,” and which do not prohibit him, who
had lent 7300 pounds, to take every ddy one pound for intereft, more than
they prohibit him to take, at the end of the-year, 365 pounds; the law
not requiring a year, more than 2 day, to mature the lenders right to that
incerélt, which is in thie compouid ratio of the capital and the time it is for-
bora. although a new bond daily taken by the lender for the daily intereft

erhaps would be deemed an ufurious fhift condemned by the third feGion
of that a&. intereft taken or fecured for a lefs time than a day would un-
doubtedly be criminal; fractions of a day, in legal fupputations of time,
which are generally rejected, being in no inftance more exceptionable than
in dealings between a griping ufurer and a needy borrower. (¢) a judge-
ment in an action of debt on an obligation awards intereft. until payment,
whether before or after expiration of the year: which would not be awarded
if the receipt of intereft computed upon the whole debt unto the time of
payment were unlawfull, unlefs with that payment the period of a year coin-
cided. thata creditor without the fentence of a judge, may lzwfully receive
that which the judge, the Jex lguens, (a prolopopoéia confefled univerfaly
to be proper) would award to him, is allumed for a true propofition. the cre-
ditor, who receives his intereft half yearly, quarterly, monthly, weekly or
daily, although he hath indeed a profit greater than he who doth not receive
his intereft before the years end, is ot culpable, more than the landlord,
who receives his rent half yearly or quarterly, the hireling, who receives his
wages monthly or weekly, and the like, is culp.ble.

Upon the whole matter, the court, allowing to the plaintiff a credit for
the money paid by him to William Macon, inftead of difcounting the value
thereof in tobacco, and having reformed the {t.iement of intereft in the ac-
count of the plaintiff with Pleafants, Shore and company, annexed to the
feport, {o that it may correfpond with the foregoing opinion, as follow-
eth:

David Rofs with Pleafants, Shore and company.
ftatement of intereft upon payments to the 6 day of june, 1789.

1780,
Let | 1 | p=principal, t==time, r==intereft of 11. R=1 x r the amount
of 11. and its intereft. s = fum of money due at the end of
that time.
per queft. |21 4 ror R=money due at 1 years end.
311: R :: R:RR =money due at 2 years end.
by pro- 411:R:: RR: R* =money due at 3 years end.
portion. 5| Rt — money due at t years end.
» 6]1:Rt::p: R = the amount of p for the time t.
1,6 |71p. Rt =s.
s
COr. 1 p=——
Rt
cor.2. R .5, or t= g s—loz. pe
P log. R,
cor. 3. R=¢ L, or log. R— bes—oer Emerfon’s algebra.

7¢) Perbaps intereft, accumulated in periods of Jefs duration than u day, was
in contemplation of Richard Price, when, in tie introduction to bis obfervations
on reverfionary payments Sc. be wrote this note: © a pemy, put out to five per
cent compound intereft at our faviour's birth, would, by this time, bave increafed
to more money than would be contained in 150 millions of globes, each equal to
the earth in magnitude, and all fo/id goldy .
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A

1780, 1 day of may, 283265 pounds of tobacco for half the land,

4961 | 5 of cattle
258226 intereft from 1 may 1780 to
16 december 1783, 1324 days 52275
paid 16 december, 1783 3601, 26184
_ 26091
288226 intereft from 16 december 1763 to
23 of auguft 1784, 25§ cays. 10068
- : - 361:9
paid 28 auguft 1784 8z11. §s. 43110
_b9sr . o Cyg
281275 intereft from 28 auguft, 1784, to 18
june 1788, 1389 davs 53519
affumed to pay 18 june, 1788, .
grol. 19s. zd. 80976
27487 27457
253818 intereft from 18 june, 1788 to 6 june,
1789, 353 days 12273
paid ¢ june, 1789, rool. 50000
216091

.

doth adjudge order and decree that the injuuilion obtained by the plaintiff
to ftay execution of the judgement recovered againft im by the laft named
defendents on the 27 day of oftober, in the yeor 1784, be diffolved as to
two hundred and fixteen thoufand and ninety one pounds of tobacco with
intereft thereupon to be computed from the 6 day of june, in the year 1789,
and Be perpetual as to the relidue of the debt and intereft recovered by that
iudgement. and that thofe defendents‘ do pay unto the plaintiff three hun-
dred and fixty pounds of current money of - Virginia with intereft therezpon
to-be computed from the 18 day of june,. in»the year 1782. and that the
injunction obtained by the plaintiff to ftay execution cf tie judgement againft
him recovered by the defendent William Anderfon on the forofaid twen‘y
{eventh day of october, 'in the year 1784; be perpetual; and thut the defen-
dent William Anderfon do pay unto the plaintiff fifteen thoufand nine hun-
dred and thirty pounds of tobacco, pafled at the public infpetions of Pages,
Richmond, Manchefler and Peterfburg, or at fome or one of them, with
intereft thereupon to be computed from the 11 day of june, in the year
1789; and that the parties bear their own cofts, in this cour:, the plainuff
paying one half of the allowance to the commiffioner, and the defendents

paying the other half thereof.

Sf
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Page 7 line 1 for « heredetary’ read ¢ hereditary’

II
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41
43

44
45

49 1

5l
73
82

128

154

21 for ¢ wil ,Ithat’ read, ¢ will that’
45 for ¢ whofe’ read ¢ whole’

30 for ¢ ifland’ read ¢ ifland’

6 after ¢ writing’ infert a ¢;’

31 for ¢ defendents’ read ¢ defendent’
21 for ¢ indifinitely’ read ¢ indefinitely’
22 for ¢ difquition’ read ¢ difquifition’

- To the paragraph ending at ¢ {0’ in the twenty third

line, add © but that any other citizen befides the judges
of appeal might have thought fo, the commentator doth
not know. he doth not even recolle@t what he thought
about depretiation at that time his felf—pofiibly he was
afleep when the year 1778 ended and its fucceflor began
their revolutions—be that as it may, he inclines to be-
lieve that he thought or dreamed that depretiation, if he
thought or dreamed at all about it, was the fameon the
new years day of 1779, as it was the day before.
1 for * words’ read ¢ wards’
34 for ¢ hindred” read ¢ hindered’ .
8 for ¢ the,” where it {irit occurreth, read ¢ this’
38 for ¢ queftion’ read ¢ Queftion’
3 for < opugning’ read ¢ oppugning’
s1 for ¢ nothweft’ read ¢ northweft’
32 for ¢ tranfgrafled’ read ¢ tranfgreffed
20 for ¢ dec=ced’ read * decided’
i4 for ¢ pendante’ reat ¢ pendente’
35 for ¢ eulta’ read ¢ culta’
29 for ¢ annuled’ read ¢ annulled’
15 for ¢ etlicatious’ read ¢ efficacious”

read ¢ interrogatory’

3 innote (a) for ¢ interrogetary
33 for < on’ read ¢ no’

12 for ¢ came, on’ read ¢ came on,’
273 for ¢ fupppfed’ read ¢ fuppofed’
24 after clame for ¢’ read <” . : .
in note (2 line 1 for ¢ in” where it occureth in the fe-
cond place read * is’

17 for ¢ cafdinal virtue’ read  cardinal virtues’,

in note (%) for ¢ opprobious’ read ¢ opprobrious’

52 for pertinetioufly’ read ¢ pertinacioufly’
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