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Diftri& of Virginia t6 wit.

BE IT REMEMBERED THAT, on the fixth day of ja-
nuary, in the year of our lord one thousand seven bundred and ninety~five,
and of the independeﬁce of the united flates of America the nineteenth,
GEORGE WYTHE, of the said difirict, kas depofited in this office
the title of a book, the right whereof be claims as author, in the
words following ¢ Decifions of cafes in Virginia, by the high court
‘“ of chancery, with remarks upon decrees by the court of ap-
“ peals, reverfing fome of thofe decifions,” 1z conformity to the alt
of the congrefs of the united flates, intituled, ¢ an ait, jor the encou-
ragement of lxarniugy by securing the coptes of maps, charts and books to
ihe authors and proprietors of such copies, during the times therein men-

-

f1omed.”’

WILLIAM MARSHALL, cl. p.c. v,
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BETWEEN o

BENJAMIN PENDLETON and _]AMES PENDLETON,. p/amz‘gﬁ,»
AND

JOHN HOOMES, defendent.

OSEPH HOOIES made his teftament, the 15 day of february,
1782, wherein after fundry devifes and bequeils, are thefe words:
“ i give all the fefiduum of my eftate to be equaly divided between the chil-
¢ dren of my uncle Benjaiiin Hoomes and my coufin John Hoomes, to
¢ them and their heirs forever, thare and (hare alike.’

The teftator died in april, 1785,

When the teftament was madc, Benjamin Hoomes had fix children, of
whom Martha, the mother of the plaintiffs, died about fix months before
the teftator, lLer father then living.

If tie fhare, to which Mariiha in the event of her furviving the teftator
would have been intitl-d, be lapfed, the defendent, who was heir of the
teftator, fucceded to the heritable parts of the refiduary fubject; if not, the
refiduum was divifible in the fame manner as it would have been if fhe had
never exifted, and the plainuffs, to whom- thé {urviving childrén of Benz
jamin Hoomes have refigned and coaveyed their five fixth parts of fo much
as would have been the fhare or their fifter Martha, if fhe had been a fur-
viving child, are intitled to thofe propotions, that is, five fixth parfs of one
feventh part of the refiduum, to recover which this bill was brought againft
the-defendent, who was executor, as Wcll as hCll‘, of the teftator.

By the court: % v RN '

The terms in the teftament of Jofeph Hoomes, deﬁgnatmg thofe to
whoemi; with the defendent, “the teftator devifed the refidué of his eftate,
namely, ¢the children of my uvacle Benjamin Hoomes,” being predicable
not lefs tru]y of "t~ children only who fhould be living at the time when
the teftator {hould uir, than-of the children who were living when he made
his teftament, and neitzér of thofe expofitions appearing to be decifively
favoured by other claufes in the teftament, the court doth prefer the former,
becaufe by that the declared inzenuon of the teftator, ¢ to give all the refi-
‘.dunfn of his eftate,” and thit it fhould ¢ be equaly divided among the
‘ children of his uncle Benja:in Hoomes, and his coufin John Hoomes, fo

¢ as that they fhould fhare it alike,” feems accomplithed, in every event,

as probably as it would have been by the latter, expofition: whereas by thls,
in the event, which hath happened, ‘of Martha's death before the teftator,
tnat intention, 1f fome decifions of the englith courts be orthodox, would
be contravened; for patt of the réfiduum would not be given, and the de-
fendent, mﬁead of tharing alike with the children of Benjamin "Hoomes,
that is, taking fo much as each one of them, would take one feventh part
more.

Decree for the plaintiffs in october, 1790;

BETWEEN _
WILLIAM NANCE and Mary his wife, plamtifs,
AND

GEORGE WOODWARD and Lucy his wife, who was the widow and
adminiftratrix of Timothy Vaughan, the fon, defendents.

IMOTHY VAUGHAN, the father, in his teftament, the 1 day of

december, 1759, after de:v1ﬁncr lands to his three fons David, Timo-

thy, and Henry, and bequeathing Tome ftock and a bed to his daughter

the plaintiff Mary, and a gold ring to each of his daughters Sarah and Catc
Rably,
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Rably, added, ¢item, i give to my wife Sarah Vaughan all my perfonal
¢ eftate; and negros, named as followeth, Peter, Nat, Thomas Beef, Nan-
“cy, Patt, and the ufe of the plabtation whereon i now live, during her
¢ patoral life:” and appointed his wife executrix, direQing that the fhould
not be required to give fecurity, and that his zftate thould not be appraifed.

D .vid, the eldeft fonn, and the daughters Sarah and Cate Rably are dead, in-
teftate, and unreprefented otherwife than by their {urviving brothers and fifter.

No inventory and appratlzment of the eftate of Timothy Vaughan the fa-
ther appear to have been returned by his executrix, who died in 1772.

Of the eftate in her pofleflion at the time cf her death, Timothy the fe-
cond fon, to whom the adminiftration thereof was committed, returned an
inventory and appraifement to New-kent county court, which eftate is that
bequeathed to her by the teftament of her hufband; or what remained of it
and proceeded from it.

The plaintiffs, in right of the wife, claimed her proportion of the ap-
praifed value of the negros, and diftributive fhares of the other chatels. '

The deiendents inbited, that the property of the perfonal ¢ftate and ne-
gios, and rot the ufe for her life only, was bequeathed by ‘the teftator to
his wife, by whefe tefiament the negros were bequeathed to David the eldeft
forn, from whem they defcended to his brother Timothy, former huiband
of the defendent Lucy.

The cauit coming on to be heard, the fecond day of march 1793, the
court delivered this

O P I N T O N.

That in the bequeft by Timothy Vaughan to his wife of all his perfonal
eftzte, and negros, and the ufe of the plantation whereon he lived, during
her hife, the words, ¢ duoring her life,” relating neceffarily to the wOrds::
‘i give to my wife,” ought to be connected, and be underflood 10 have been
repeated, with them In every intervening memnber of the fintence to which
they apply, limiting the duration f her intereft in all the things which
were the fuhjctts of the gift, and the bejuefl ought to be expounded in the
fenfe, wherein it would have been expounded, 1if it had been written thus:
¢ i give to my wife, during her life, 2ll my perfonzl eftate, and negros, and
< the ufe of the plintation whereon t now live; or thus: ¢ all my perfonal
¢ ¢tate, and negros, and the ule of the plantation, whereon i now live, 1
¢ give to iny wire during her hife; or, more explicitly thus: ¢ 1igive to my
¢ wife all my perional eftate during her life, and i give to my wite my ne-
¢ gros during her lirte, and 1 give to my wifz the plantation whereen 1 now
¢ [ive during her hife.’

That this expoiition is the more eligible than the other, according to
¢ which the words, ¢ during her life,” are apphied only to that part by which
the ufe of the land was given to her, would be, becaufe, the words, con-
fined to that, would be fuperfluous, for a devife of the land, without thofe
words, when this teftator died, would have conveyed it to her during her
life only; whereas the werds, applied to the perional eftate and negros, are
fignificant.

That, if the bequeft be {o expounded, and confequently the wife could
make no difpetition of the perfonal eftate and negros, which would be ef-
feQual after her death, the former, or fo much thereof as did not perifh,
and was nat in the ufe confumed, in her lifetime, was, with the acceffions,
diftributable, after her death, amongft the children, and the latter, with
the increafe ot the females, defcended to the heir at law, of the teftator, and

That the valuc of the negros, for proportions whereof the heir was a¢-
countable to the other five children, is the value of fuch of the original
ftock, with the increafe of the females, as furvived at the time of the wife’s
death, when he had a right to pofleffion of them; which value appeareth
by the appraifement returned by Timothy Vaughan the fon to be jool. 1¢s.

B. Conformably
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Cotiformably with which opinion, the eldeft fon having died inteftate
and childlefs, and thereby his brother Timothy, the inteftate of the defen-
dent Lucy, to whom the negros defcended, being in like manner accounta-
ble; and two of the daughters, who are dead, not appearing to have been
mairied, or to have made their teftaments, and thereby the plaintiff Mary
being intitled, as is fuppoftd, to diitributive thares of their proportiens; the
court pronounced this
D E C R E E, _

That the defendents, out of the eftate in their hands to be adminiftered
of their inteftate Timothy Vaughan the fon, do pay unto the plaintiffs 83l.
9s. sd. being the fum of the plaintiff Mary’s proportion of the value of the
negros, and her diftributive thares of the defun& childrens proportions, and
alfo pay unto them 171. 4s. 8d. being the fum of the plaintift Mary’s filial
portion and diftributive {hares of s1l. 14s. the appraifed value of the perfo-
nal eftate, exclufive of the negros, as appeareth by the forementioned exhi-
bit, with intereft upon both thofe fums from the Jaft day of may, ‘in the
year 1773 liberty being referved to the defendents, on any day of the term
next after they thall have been ferved with a copy of this decree, to fhew
caufe againft that part thereof which relateth to the perfonal eftate, - exclu-
five of the negres, inafmuch as they do not by their anfwer confefs it to
have come to the hands of their inteftate.

BETWEEN : L
WILLIAM SHERMER, heir, exccutor, and refiduary legatee of Ri-
chard Shermer, plaintif,
AND
DUDLEY RICHARDSON, executor of John Shermer, and the heir and
next of kindred of Ann Shermer, defendents.

N this caufe, upon thefe words in the teftament of John Shermer, who

_ died ia 1775, ¢ i give to my wife the ufe and profits of my whole eftate,
¢ both real-and perfonal, during Ler natural lite, ¢nd, after that is ended,
‘ my will and defire is, that the whole of my citate, exclufive of that al-
¢ ready given my wife, be equaly divided betwixt wheever my wife thall
¢-think proper to make her heir or heirs, and my loving brother Richard
¢ Shermer,” a-queftion was made, whether Anne Shermer, the wife of the
tztator, who di-d, a few days after him, in the {ime month, without mak-
ing any difpofition of her eftate, tcok a fee fimple in one half of the land
devifed, and a property in onc half of the other eftate bequeathed, to her?
the plaintiff, who ic heir of John Shermer, and next of kindred to him,
claming the half, of wi.ch fhe had not the owner(hip, as he infifts, but
‘orily power to difpofe; becaufe, by her failure to exercife that power, that
half was undifpofed, and confequen‘ly defcended and devolved upon him.

BY THE COURT, the 27 day of feptember 1792.

By the firft feGion of Lyttleton’s tepures we learn, that, in feofments
and grants, a fee fimple, or the greateft property, in land is not conveyed
to the taker, unlefs in the habendum after his name be inferted the words,
< and to his heirs.” but thefe words, notwithftanding the addition of them
at that time was neceflary, in thofealts, to augment the eftate, from an
eftate for life, which without them it would have been, to an eftate of in-
heritance, do net import, as an ordinary reader might fuppofe, a transfer
of any right to the heirs. indeed if he, to'whom and to whofe heirs, land
- is conveyed, make no difpofition thereof, his heir will fucceed to it. yet
this is not becaufe he was indicated by the word, ¢ heirs,” in the deed of
conveyance, for where an inheritance is acquired, not by tralatitious a&,
as by eftopel, diffeifin, abatement, intrufion, &c. the heir, if no difpofition
be made of it, will fuccede to it. it is becaufe, where the dying owner of
an inheritance hath not appointed a fucceffor, the law appointeth one for

him :
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him: but he may prevent the heredetary fuccefion, by a¢t taking effe& in
his lifetive, e g by file or gift, or not until after his death, . g by ap-
poiitment of a teftamentary fucceflor or a haeres factus. the words, ¢ to
¢ his hewrs,” therefore, even where they are requiiite, are an antiphrafis:
they do rot reftrain the anceftor from difinheriting, but inftead of that,
uaking him ablute owner, impower him to difinherit, the heir. a grant
to one and to his heirs then is, in effect, a grant of power, in popular lan-
guage, to difpefe.  fo thatsa grant to one of a power to difpofe of lands, is
a form naturally as apt to convey an inheritance, as a grant of the lands to
him and to his heirs. :

Accordingly 1 fome formulae the word Leirs is unneceflary: in a tefta-
ment technical lunguage is difpenfed with, and may be fupplied by the tef-
tators intenticn; for if a man devife Iands (0 one, TO GIVE, in this cafe
a fee fimple doth pafs by -the intent of the devifor. Cokes inftitutes, 1 vol.
fol. 9. b. and more then a myriad of other examples to the fame purpefe
may be quc:trd.', a devife then to one to give, is equivalent to a devile to.
one and to his heirs, a devife to my wite, ¢ and to whomfoever the fhall
¢ think proper to make-her heir or heirs,” is equivalent to a devife to my
wife, ¢ to give;” end confequently equivalent to a devife to my wife and to
¢ her heirs.” a deviie in this form, ¢imake I 8 heir of my cilate,” or € i
¢ wil Ithat I S inkerit my eftate,” bhath becn adjudged in 2 muliitude of czics,
withcut an exception, to convey a fee fimple; for, althoush, if IS be rot
he, whom the law denominateth the heir, the teftator can no mcre male
him heir than he can change the liw, yet his tatentien being manifeft, that
1S {houid Love the fame interefl in the eftate, as if the charudlers of an heir
were verified in hiim, the meaning of technical words, which would effec-
tuate that intention, is transiufed into the inartificial words by which the
t-{tator declared it in like manner in a devife to my wife, with this ad-
ditien,. ¢ and my defire is that, after her dexth, the cfiate hall fo to the
¢ hieir or heirs whom {hbe fhall think proper to make,” the intention being

ranifeft, fhe fhovld huve fuch a right and power that he to whom the
i:ould think proper to give the eftate, or difpofe of it ctherwife, theuld
have the fame intereft in it, os if he were ia law her heir, or, if f22 fhould
make no difpofit:on that her heir thould fuccede to it, whether the fhould
give or difpote of it, or fufizr it to defcend, being a matter unimpeortant to
the teftator or bis fawrily, to the teftators inartificia) werds thall be attributed
the meaning of thofe t=ci.nicul words, by v../hich his defire Vv.'iu be accomi-
plithed, that is, it fhall be a devife to the wife and to her he;rs. _

Now the words of John Shermer’s teflament being, ¢ i give to my wife
¢ the ufe and profits of my whole eftatz, during her life, and after that is’
¢ ended, then my will and defire is, that the whole of my eftite be ecu.ly
¢ divided betwixt whoever my wife thall think proper to m:ke her heir or
¢ heirs, and wmy brother Richard Shermer;” this devife, if for fene terms
in it be fubftituted the equivalent terms, being read thus: ¢ 1 give to my
¢ wife the ufe and profits of my whofe efiate, during her natural life, and,
« after that-is ended, my will and defire is, that the whole of my eftate be
¢ equaly divided between my wifes hcirs, and my .brother Richarc Shermer,’
would unqueftionably have conveyed a fce fimple in one haif- (?f the lands,
and an abfolute property in one half of the .other eflste to the wife ; and fuch
ought to be the operation of the tcftator's.own words, un.efs it be mtc_rdi&ed
by the gift to her for life. if th's be relied upon, two anfwers are given to
it, either of which is fufiicient to ohviate the objeftion, if it deferve that ap-

ellation; 1 that where an eftate for life is given to one, and afterwards in

the fame conveyance the eftate is given to the heirs of the donee, the donee

takes the inheritance immediately,  Cokes inftitutes 1 vol fol. 22. b. and,

by like reafon, where an eilate for life is devifed to one, and. afterwards in,

the fame teftament the donee is impowered to make an heir of the cftate,
: the

1

et

)
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the donee takes the inheritance immediately. 2 that in the devife to the
wife, the words, ¢ during her natural life,” ought not to be applied to that
moiety of his eftate which the teftator defigned for he~ heir or h@irs, becaufe
a power to difpofe, or to maké an heir of the moiety, whu;h fhe un-
deniably had, and an inheritance or property in the moiety; being {ynony-
mous terms, the words, ¢ during her life,” can have no effect upon her righe
to that moiety, which was greater than an eftate during her life, but ought
to be confined to that moiety, which was defigned for his brother, and in
which her intereft would ceafe with her life. fo that the devife ought to be
expounded as if it had been written thus: ¢ i give one half of my eftate to
¢ my wife, and to whomfoever fhe fhall think proper to make her heir or
¢ heirs, that is; i give one half of my eftate to her and to her heirs, and i
¢ give the other half of it to her during her life only, and, after her death;
‘ to my brother Richard Shermer.”

This expofition of the teftament fulfilleth the intention of him who made
it, to divicfe, after the death of his wife; his eftate between their two fami-
lies equaly. _

Difmifs the bill as to the moiety of the eftate wheteof the wife had a
power to difpole.

This difmiflion was affirmed upon an appeal.

BETwWEEN
THOMAS BAILEY and Annec his wife, plaintiffs,
AND

LEVIN TEACKLE, executorof Ralph Juftice, Edward Ker, and Willi-
am Harmanfon and Henry Harimanfon, executors of John Harmanfon,
defendents.

ICHARD DRUMMOND by his teflament devifed as followeth:
¢ 1 give and bequeath to my wife Catharine Drummond the land left

* me by my father Richard Drummond, lying on Hunting creek, containing

* 6oo acres; including the half of Halfmoon ifland, during her widowhcod ;

‘ and i alfo give my faid wife the ufe of my watermill, lying on the head of

¢ Hunting creek, during her widowhcod. item i give and bequeath unto

¢ my daughter Alicia Drummond my abovefaid plantation, lying on Hunting
¢ creck, after the time limited her mother, to her and to her heirs, and i :lfo
¢ give my faid watermill to my daughter Alicia, to her and to her heirs. item

‘ i give and bequeath to my daughter Anne Drurmmond the plantation which

¢ my father bought of Jacob Litchfield, to her and to her heirs, and i alfo

* give my daughter Anne a negro boy named Jamey. and in cafe my two

¢ children Alicia and Anne Drummond fhould die without heirs of their

¢ bodies then i give my {iid wife my fplantation, lying on Hunting creek,

‘ during her life, and after her death to my brother Spencer Drummond.

¢ my will is that my wife Catharine have all my eftate till the firft child

¢ marries or arrives to the age twentyone years. and my willis that there
¢ thall be an equal divifion of my eftate and fettlement.’

The writing purporting to be this teftament begins with thefe words,
‘i Richard Drummond of Accomack county, &c.’ do make and ordain
¢ this my laft will and teftament, &c.” and concludes with thefe words,
‘ revoking all other wills before made. in teftimony whereof i have here-
¢ unto fet my hand and affixed my feal, this day of april, in the year
“of qur lord 1744. figned, fealed, publifhed, and delivered in prefence of.’
no name is written under it.

Richard Drummond died in february, 17 5%, probate of this writing for his
teftament was obtained in otober, 1765, when three witnefles, before the
court of Accomack county, to whofe juri{diction the matter belonged, de-
pofed that they believed it to be all of his handwriting, with which they
declared themfelves to have been well acquainted,

Adminiftration
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Adminiftration of the goods chatels and credits of Richard Drummond,
on the {uppoiiion of his inteflt-cy, was committed to Catharine his widow,
the mother of the plaintif Anne and her fifter, the daughter Alicia died an
infant, inteftate, and not haviang been married, between three and four years
aitzr the death of her futher., _

In 17506, the widow was married to Ralph Juftice, who died in her life-
time, in december, 1759, having made his teftament, whereof he appointed
the defendent l.evin Teickle executor.

The plaintif Anne, the other daughter of Richard Drummond, in may,
1759, being then an infant, wis married to William Juftice, fon of the
bejore named Ralph Juftice, and after his death, which happened in april,
1762, was marrizd in november, of the fame year, whether then an infant
or of full age doth not appear, to her prefent hufband.

Catharine Drumnmond, at the time of her marriage with Richard Drum-
mond, was the widow of fohn Shepherd, to whom fhe had borne two
daughters, Muargaret and Elizabeth, who were married, the fcrmer to the
detendent Edward Ker, and the latter to John Harmanfon, the teftator of
the other defendents Williain Harmanfon and Henry Harmanfon.

The plaintiffs commenced their fuit, firft againit the defendent Levin
Teackle alonz, by their bil filed in march, 1767, ftating Richard Drum-
mond to have di=d inteftate, and alleging that Ralph Juftice, after his
marriage witn the mother of the plaintiff Anne, entered into the lands, and
took poiicifion of the {laves and other chatels, of Richard Drummond, and
received the profits thereof, - and converted to his own ufe part of the perio-
nal eftate, and cemanding an account of thofe profits and perfonal eftate,
an.i praying a decres for the plaintiff Anne’s proportions of them, or {o much
as had not been accounted for to her former huiband William Juftice.

The defen’ent, by his anfwer to that bill, admitted that - the daughter
Alicia’s part of her fathers eftate had been by the defendent divided into four
perts, and diftributed among her mother, the plaintiff :Anne, ard her two
half fifters, in fuch manner as he was advifed the law direCted; and alleged
that Ralph Juflice, whofe pcfleflion of Richard Prummonds lands and
other eitate, from fome time in 1756 uatil may, 17595 1s admuitted, delivered
up the whele eftete recl and perfonal to Villiam Juftice, after the intermar-
riaze of him and the plainti{f Anne, about the time laft mentioned; which
d:l\iv:r)‘, as the defvodent iniifted, difcharged his teftator from obligation to
render any furtoer account of that eftate or its profits.

That caufe was fet for hearing in february, 1770, 14 of november, 1782,
an order was made, by confent of partics, appointing commiffioners to ftate
and report an account of fuch part of Richﬁrc_l Drur_nmonds eftate as came.
into poticfion of his widow, betere her m:rriage with Ralph Juftice, and
21{o of fuch part of the eitate of Richard Drummond as came into poflefiion
of Ralph Jailice, «iter hiz —~arriage with Catharmc_Drummond, and of the
nett profits of the whole cft.ir= trom the death of Richard Drummond, and
an account of fuch part of Catna:ize Drummonds eftate as came to the pof-
{:ion of Ralph Juflice, after his marriage aforefaid, and of the difburfements
and applicatidns by Ralph | 7ice, or hisexecutor, in difcharge of debts and
in delivery thereof to perions claruing +he fame.

Similar orders, fubfequent to this, zppointed other commiflioners, who
made reports, upon which was no decree.

In may, 1787, the plaintiffs filed an amended bill, making the other
dcfendents parties.

In the amended bill the plaintiffs fet forth the teftament of Richard Drum-
mond, ftated that it had been in pofleffion of Catharine Drummond, from the
time of his death, until the year 1765, when the plaintiff Thomas Bailey
procured it to be praved, and obtained a commiflion ¢f adminiftration of

that
C.
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that tc%uiors goods chatels and credits, with the teftament annexed, that
Catharine Drummond took her dower in the real, and received her diftribu-
tive (hare of the perfonal, eftate of her faid hufbagd{ and that the thare of
Alicia was diftributed among her mother, the plaintiff Anne; and her two
haif iifters; ftatea the intermarriage of Ralph _]‘u{’cice and Cathar%ne Drum-
mond, his death, and appoint sent of an executor, ard th‘c marriages of the
plainad Anne; infifted that the half fifters were not intitled to any part of
Alicia's eftare, and th-t the right of Catharine the widow, who did not re-
nounce the benefit fhe might clame by the teftament, to fhe proﬁt§ of Hunt-
102 ceess naa, cealed by ner merriage with Ralph Juftice, or, if not, that
the plantd /inne was intitied to two third parts of th fe profits, after the
intermarriage; ftates that the balance of the perfonal eftate left by Richard
Drammond, waich come to the pofleffion of Ralph Juftice, amounted to
6891 12s. 3d, the profits o: tize fuid elt:te, curing the. widowhood of ( a-
tharine Lrummond, that is from tebruarv, 1759, until may, 1756, to
6+41 gs 6d, and the prolits during the pofleflion of Ralph juﬁice,'that is,
from may, 1756, until 1759, to 3721, 45, gd; charged Relph Juftice, and
after his death his executor, with receiving monies fiom the cebtors of F i«
chard drummond and Catharine Drummond, and from thi= tenent of aplin-
tation, belonging to Richard Drummonds eftate, for rent;’ and prayed tie
like decree as they prayed by the original bill agzinft the defindent Levin
Teackle, and a decree againit the otner detendents to‘refunu the n.on:y
wrongfully received for the fhares of the rwo half fifters,

The defendent Levin Teackle, after admitting by anfwer the feveral .G
ftated in the amended bill, except the receints ot profits, debts, and rept,
to fo much of the bill as demanded the profits of slichard Draomimonds efiate
demurred, infitting that, by his tzit:ent, s widow, and, ir her rht,
Ralph Jultice, after their intermarriage, were intitled to the nTOOtS ; by
further anfwer, allezod that Ralph Juftice o iivered up the efrite to Vi i
llam Juftice, former 2 iband of the ptatarff Anné, after their intermar:izge;
and that the reprefentatives of Catharine, the adminifratrix of Richiard
Drummond, were refponfible for her trwfacticns in that ofice, not the ¢o-
fendent; demurred to that purt of the bill, wiuch ‘emanded an account of
monies which huad beza dur to the fiid Crtharive, ard voith receiving which
the defendent and his teftator were charged, and of rent, “eciule, £, the
churges were vague, fecondly, tie executor or acniiiiftrator of the £1id Ca-
tharine only can properly demand that account, and, thitely, where the land
for which the rent became due lieth, or when the rent becaine que, is net
fhewn; and demurred to that part of the bill which inquired atter the Gif.
tribution of Richard Drummonds eftate, becaufe the defendent 1s not £.ccd
to be executor or adminiftrater of Richard Drummond.

The defendent Edward Ker after by anfiver denying a demand from him
by the plaintiffs before exhibition of their prefent bill, on account of any
matter therein contained, and confeffing himfelf, in right of his wife, to
have received in february, 1762, 53l 125. 8 for her diftributive fhare of
Alcia Drummonds perfonal eftate, demurred to that part of the bill, which
prayed a decree againft him to refund the money {o received, infifting that
his wife was intitled to it by the ftatute for diftribution of perfonal eftates
undifpofed by teftament, and, if the were not intitled, that a demand of this
nature, firlt made after the expiration of 27 years, ought not to be counte-
nanced in a.gourt of equity. and

The other defendents, executors of John Harmanfon, by their anfwer,
relied upon the flatute for limitation of a@ions, in bar of the demand againf
them. : i

The cafe was argued on the fecond day of march, 17973.

The validity of the writing, proved for the teftament of Richard Drum-
mond, to devife lands was not controverted, perhaps is not controvertible,

the



OF CHANCERY. I

the ftatute made in 1748 (chap. III of the edition in 1769, fe&k. VII)
which required devifes of lands to be written, and figned, and attefted, or
to be wholly written by the teftator, difpenfed unqueftionably with attefta-
tion in the autograph. infertion of the teftators name at the top hath been
adjudged; and in any other part probably would be adjudged, equivalent to
fignature of his name at the bottom of the writing for the purpole of figna-
ture being to indicate the author of theact, that indication in any part of the
aét fcemeth f{ufficient. the teftator indeed by the two laft claufes in the
writing fheweth an intention to fign 1t in prefence of witnefles, but the ab-
fence of a ceremoany; for fignature before witnefles and their atteftation were no
more in this cafe, cannot fruftrate an act defe@ive in not one effential quality.
Upon the queftions which were controverted the court delivered this

O PI NI O N;

That the condition, dnnexed to the devife, by the teftament of Richard
Drummond, of hus Hunting creek land, half of Helf moon ifland, and a
mill, to his wife Catharine, namely the continuance of her widowhoced af-
ter his death, was not aifchargea by the fubfequent devife to her of all his
eftate, until the elder of his children fhould be married, or fhould attain

" the age of cighteen years;
~ Becaufe the prefumption, that the teftator, who with his own hand wrote
his teftament, did not remember, whilft he was forming the latter devife;
whit was contained in the former, or that he had changed bis mind, during
the fhort time in which {uch an act as the writing this teftament may be
performed, feems lefs probable, than the prefumption, that he fuppofed the
cendition exprefled in the one would be underftood in the other; and there-
fore the infertion of it in this would be an unneceflary repetition; and that
he had not changed an intention, indicated no lefs than three times in ex-~
plicit terms, an intention originating from the comtemplation, in his wifes
future matrimonial alliance, if not of an effe@ which would more divide her
affc&ion, at leaft, of*ker inability to provide for her oﬂ‘spring by him {o
“well as the might otherwife have provided for thermn: ,

~ And altho the wifes intereit in the teftators other land was determinable,
not by her marriage, but, by another event, this difference, which that the
teflator defigned may be doubted no caufe for it being defcernible, " if confi-
derable at all, ought not to alter that interpretation of the teftament accord-
ing to which ‘ "

The wife was intitled to all the eftate, to one part, if the continued a wi-
dow, and to the remainder, in either that, or the contraty event, uxtil the
elder of the children fhould have been married, or, if the had not died,
would have attained the age of eighteen years, when an equal divifion of the
eftate was direéted to be, and the wife could have retained her dower dnly ;—
but if the fhould marry again, then her title by the teftament to the
land devifed to Alicia ended and her title of dower in it remained, (z)
and by which interpretation a barmony will be in all parts of the teftament
one with another, the reverfe whereof will be effected by any other interpre-
tation. :

And that the defendgat Levin Teackle, out of the eftate in his hands to be
adminiftered of Ralph”Juftice, ought to pay to the plaintiffs two third parts
of the profits of the land, devifed by the teftament of Richard Drummond
to his daughter Alicia, made by the faid Ralph Juftice, after His marriage

- with

(a) The plaintiffs fuppsfed the widow; by noz"renozmcz'ng the teflament, to
have been barred of dower in the land devifed to Alicia, but the act of gerieral
affembly to which they allude for this, 1727, chap. IV. of the edition in 1769,

Jeét. XX1. doth not extend to lands. .
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with her mother, as well thofe received by himfelf, as thofe received, after
his death, by his exzcutor, which had not been accounted for witn William
Juftice, the plaintiff Annes former hufband.

The court is alfo of opinion that the two fifters of Alicia Drummond by
her mothers firft hutband, John Shepherd, were not entitled to fhares of the
faid Alicias perfonal eftate, becaufe, altho the flatute, then in force for dif-
tribution of the eftates which the owners difpofed not by teftaments, pro-
vided, ¢ if after the death of a father any of his children fhall die int:{t:te,
withaut wife or children, in the litetime of the mother, that every brother
and fifter and the reprefentatives of them fhall have an equal fhare with her,’
and although all the children of one woman, by divers men, are brothers
and fifters to onc another, yet in the fame flatute the words, ¢ and if all the
children fhall die, inteftate, without wife or children, in the lifetime of the
mother, then the portion of the child fo dying laft (hall be equally divided,
one moiety to the mother, and the other moiety to the next of kindred by
the father,” immediately following the words before rehearfed, fo that in this
cafe, after the death of Alicia, if the plaintiff Anne had died inteft.te, hav-
ing never been married, her portion would unqueftionably Lave been divided
between her mother and -next of kindred by her father, in exclufics of
Shepherds daughters, fuggeft an argument which feems to prove, thit by
¢ brother and fifter,” were intended brother and fifter by the fame facher, if
the polition, that the ftatute appointed thofe fucceflors to an inieflate wircrm
the legiflature fuppofed his affection would have moved hun to cppoint, if
he had made his teftament, be true, as it is faid to be; for the pred.lCica
towar3s a paternal uncle or aunt, or even remoter kinsfolk, in the cafe of
the child dying laft, cannot operate fo powerfully, as the {uppofed piedilec-
tion towards the fifter by the father, in the prefent cale ¢ crates to e ex-
clufion of uterine fifters from the fucceflion; :

And canfequently that the plaintiffs, in right of the wife, were intitled to
one half of the f(hares of Alicta Drummonds perfonal eftatz, which were re-
ceived by the defendents Edward Ker, and John Harmanfen the teftator
of the defendents William Harmanfon, and Henry Harmanicn, in right of
their wives, tiiz daughters of Catharine Drummond by John Shepherd, and
were alfo entitled, if the faid Catharine died inteftate, to one third part of
the other half;

And that the plaintiffs are not barred, by the equity of the {fatut: for lin:i-
tation of actions, of recovering the plaintiff Annes own half frcm the d:fen-
dents Edward Ker, and Wiliiam Harmanfon and Henry Harmanfon, unlefs
fhe had attained her full ~ge at the time of her marriage with her prefent
hufband, in which cafe the plaintiffs are not barred of recovering that half
from the defendent Levin Teackle,

Who, by his anf{wer to the originil bill, having acknowledzed himfelf to
have diftributed the perfonal eftate of Alicia Drummond among her mother
and three fifters, either, if fuch his intromiffion therein were wholly unau-
thorifed, or if the adminiftration thereof had been committed to him, was a
truftee for thofe intitled to the fuid Alicia Drummonds eftate:

And that upon the fame principle the plaintiffs are not barred of recovering
from the defendent Levin Teackle the plaintiff Annes third part, if her
mother died inteftate, of the other half of the thares received as aforefaid by
the hufbands of ber fifters. ,

And the court, overuling fuch of the demurrers as this opirion contravened,
direGed mafter commiflioner Hay to examine, f{tate, and fcttle all accounts
between the parties, according to the opinion, to inquire of the plaintif
Annes age at her matriage with the other plaintiff, and what teftament her
mother made, if the made a teftament, and to report thefe matters, as ‘hey
fhall appear to him, with any other matters, by himfel{ thought pertinent
or by the partics required, to be ftated, to the court.

Between
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Betwren | .
JABILS HILL, plaiutyf,
LND

ROGLR GREGORY, executor of Fendall Southeriand,” #/zndons,
AND BETWEEN
CARTER BRAXTON, ploinsiy,
AND "
ROGER GREGORY, executor of 1'endall Scutherland; defendent.
HE fa&s confiderable in thefe cafes are omitted here, becaufe they are
ftated, partly in the two following decrees, and partly in the remarks
on the laft. h

At the hezring, the 27 day of oltober, 1790, the high court of chancery

‘delivered this
O PI NI O N,

That tie gobds and merchandize, fold and delivered by the plaintiff Car-
ter Braxton to tiic faid Fendall Southerland, between the years one thoufand
feven hundred and feventy {ix, and one thoufand feven hundred and eighty
one, ouzit not to be difcounted, at the money prices then charged, againft
a debt contracted before the commencement of that period; but omht to be
diicounted at their true value, which, in this cafe, may be near}y pcrhdps
zicertained by reducing thofe prices according to the fcale for proportronm x
the depretiation of paper moncy, thot the payments made to the fuid Fen-
dall Southerland, by the p aintiff Carter Braxton, not appearing to have
been direGed by him, at the times of payment or before, to -be entered to
his credit in that acccunt wherein he is made a debiter for the bill of ex-
ch;.n{'-e, tiie faid Fendall Southerland might enter them to the credis of the
pl inti Carter Braxton in any other account fublifiing between thofe par-
tics; and tih.t for t}‘“ prmupai money, Gainages, nd charges, due by the
proteued bill of exch g?, in Confequence oi wie fettlement thacrecf made the

wentyeig I‘ th day of febriary, in the year one theufand feven hundred and
i venty L, the {aid Fendall Southerland wus intitled te no more than feven
hundred aud feventy cight pounds ieven fhillings and “our pence, of current
movey of Virginia, wath meereft th"reon, at the race of {ive per centum per
annum, frem Tthe firit duv or junc thuence next foliowing. and pronounced
this "

D E C R E K,

7 hat the defendent be perpetually Injoined from proceding further on the
judgment of t le gooeval court recovered by his. t:ttutor, the zid Fen-
dall Southeriand, k‘cznx the plaintid James Hill, exceptas to two hundred
and twenty live pounds eighicen {hillings five pence and three farthings, of

werent moncy cf Virginia, appearing by the account, {tated according to

the principles of this decree from tie accounts annexed to the rcport to have
been due to the {uid Fendall Southerland the feventh day of december, in
the year one thoufand feven hundred and eighty four, with intereft thereupon
from that time; and cxcept alfo as to the cofts in the a&ion at common
law: and that the plaintifis do pay one half, and the defendents do pay
the other half, of the cofts allowed to the. commiffioner,

Tie opinion and decree of the court of appeals t= €29 day of o&ober 1792

The court is of opinion, that the application of the appellants to a Court
of equity for relief in this cafe was proper, potwithftanding they might have
defended themfelves at law, rot only becaufe the omiffion of fuch defence

roreded from miftake or accident, but on the ground of original jurifdi¢ti-
cn. to cttablith the agreciment between the parties, madc on the twenty
cighth duy of fcbluary, 1776, and to be relieved azainit the unconfci onable
and opf sreflive ufe made of the judgment, by dire: ‘hng the execution to be
leviza for one thoufund and forty three pounds nincicen fhillings and one

penny three farthings, when it appears that the utmoft of the faid Souther-
D. lands
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lands clame therean was not mote than two hundred an('l twenty five pounds
eighteen thillings and five pence three farthings, with intereft from’ the fe-
venth day of december, 1784, and therefore that there is no error in fo much
of the faid decree as fuftains the fuit for relief; but that there 1s error in the
relief afforded, not only in the adjuftment of the quantum, ‘but in the ap-
plication of it, as between the appellants. therefore 1t is decreed and or-'
dered, that the decree aforefaid be reverfed and annulled, and that the ap-
pellee pay to the appellants their cofts by them expended in the profecution
of their appeal aforefaid here. * and this court, 'proceding to rpakc fuc_h ‘de-’*‘
cree as the faid high court of chancery ought to have made,*is. of opinion,
that (without contravening the rule giving creditors the right of application-
of payments made indefinitely to either of different debts due at theé time)
from the combined circumftances in this cafe, the whole of ‘Butlers and:
Hilliards bonds, amounting to nine hundred and thirty five pounds fifteen
fhillings and one penny, ought to be applied to the credit cf the protefted
bill, fince it is evident that the payer {o intendzd it; and that if the receiver
did not aflent thereto, yet he did not make fuch a recent and proper appli~
cation of it otherwife, as ought to controul the cheice of the payer; and
therefore that the application ought to ftand ~5 ftat:d in the firft account of
the mafter commiffioser. on viewing this account however a doubt arofe;
whether the mode of ftating intereft was a proper cne, whercupon one of the
judges, declaring himfelf affeted, : in his charaGer of an adminiftrator b
a decifion of the queftion, retired from the difcufiion; and the court, dif-
covering it to be of fmall importanee in its operation in. th: prefent cafe,
chofe to pafs it over on the ground of the maiters report not having been
excepter to, or the point argued in court; with this caution to avoid an in-
ference of approbation, rather than by a decifion either way to eftablith a
precedent which in other cafes might be important. and itappearing by the
faid flate, that the fum of thirty four pounds feventeen fhillings and nine
pence farthing only, was due on the proteiled bill, on the feventh day of
december, 1784, and the court being of opinien, that the appellant Hill is
not concerned with the other parts of the difpute, unlets he could have ce-
rived an additional credit therefrom: therefore it is decreed and ordered,
that, upon payment of the faid thirty four pounds feventeen fhillings and
nine penct farthing, andinter«ft from the time laft mentioned till payment,
and the cofts of the judement ot law, the faid appellant ret2ining thereout
his cofts in chancery and this court, the injun&ion ftand and be perpetual,
but on failure in fuch payment that the injunc¢tion be difivived as to, and
that the appellee be at liberty to fue out execution for, fo much as he is in=
titled to by this decree. the court then proceded to confider the remaining
parts of the difpute, as between the appellce and the appellant Braxton, and
is of opinion, that a1 account for gocds, not delivered or accepted as a pay-
ment, nor liquidated between the parties, ought rot to be taken as a pay-
ment in paper, fo as to {tand at the nominal value, according to the fin&
words of the act of affembly, but viewed in the light of a fet off, and to be
adjufted, efpecially in equity, upon juft principles; that in this proceding
the court is of opinion, that the legal {cale, fo far as it operates in the years
1777 and 1778, 1s not a jufl rule in itfelf, not correfponding with the ge-
neral opinion of the citizens at the time as to depretiation; nor does the
fcale at any period give a proper rule for fixing the price of imported goods,}
which was influenced by the expenfe and rifque of importation, as well as
by the depretiation of the paper; that therefore the account of the appellant
Braxton for goods delivered, to the end of the year 1778, ought, atthe no .
‘minal value, to be fet off againft the principal and intereft of Claibornes
bond and So.utheriand_s account; and that {o much of the refidue of his ac-
count, as will pay oft the intereft of the balance remaining due to Souther—
land, oughtalfo to be fet off at the nominal fum; but that the refidge of

the
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Ui,

the amount of the faid account ought to be fubjet to the legal feale, for
may, 1780, of fixty for one, and at that reduced rite fet off agamnft the
principal of Southerlands debt; a precedent for fuch diftinélion, between
principal and intereft having, as is fuppofed, been turnithed in this court.
the court proceeding to correct the account of the mafter commitlioner, upon
thefe principles, find a balance due from the faid Braxton to the faid ~ocu-
therland, of feventy pounds and four pence on the thirticth day of april,
1783. -and as the {uid Braxton, by applying to a court of equity for an ac-
count has {ubjected himfelf, though plaintiff, to a decree tor the balance
found due from him, it is decreed and ordered, that he pay to the appcllcé
the faid fum of feventy pounds and four pence, with intereft from the faid
thirticth day of april, 1783, till payment, retaining thereout his cofts in
chancery and this court. = ,

Loyl '. . A - R E‘ M A R I{ S: ;

The do&rine contained in this pro€mium to the latter decree, rbat the ape
plication of the appellants to a court of equity fir relif in this caje was proper,
notwichfianding they might bave dxfended thenyjelves at law, not only teaufe
-the cmiffron of Juch defenfe proceded from mijlake or accident, but on the ground
¢f original Jurifdiction ¢ efradifh an agreement between the parties, and to be
relicved againfl the uncanfcrsnable and opprejive 1fe mad: by onz of them of a
Judgment be had recovered agatnfl another of them, was not coatroverted in
the prefent cafe, nov is recoileéted to have been controverted for almofl two
centuries before it in any other cafe, and is thought not to have required at
“this day grave difcuflion and the fanétion of a {olemn decifien.

- The words, there is no ervor n f1 much of toe jaid decree (that is, the de-
«cree of the high court of chancery) as fiyfans the fuit for relicf, feem an ap-
‘probaticn of fomething done by the judge of that court in fuftaining the fuit
for relief:  but if by any effort of him the fuit for relief was fuftained, the
effort muft.-have been like the vis znertize, for he was as inert in {uftaining
the fuit for relief as the ground, whereon the capitol ftands, is inert in fui-
tzining that edifice. '

Wiscther in the reverfed decree error be in the reli [ offsrded, not only in
the adjuftinut of the guantuin, but i the applicaiion of i, will now be inquired.,

The cafe as to the error in th: application of rehief afforded was:

Carter Braxton, indebted to Fendall Southerland on account of a protefted
bill of cxchange, and alfoon account of a bond, having afligned to him fome
{-curities, which. were accepted for the {fame value as if' they had beén pay-
ments in money of tae principal debts with intereft due by the fecurities,
clamed a credit for thefe payments in the account of the bill of exchange.

Fendall Southerland clamed the right to apply the payments, firft, tothe
eredit of the debt on account of the bond, and tne f{urplus, for they exceded
it, to the credit of the debt on the other account. . '

~. The H. C. C. in delivering its opinion did not enounce the rule of law,
which governs cafes of this kind, in the form of an axiom, but exemplified
itin thefe terms: that tie payments made to the faid Fendal Southerland, by
the plaintiff Carter Braxton, not appearing to bave been direéied by him, at the
times of payient, or before, to be entered to /m credit in that account whereiy
be is wade a debitor for the bill of Exchange, the faid Fendall Soutberland might
-enter them to the credit of the plaintiff Carter Braxton in any ofher account fub-
JSifting between thofe parties. o o

The argument included in this opinion is an enthymema, an imperfe&
fyllogifint, in which one of the propofitions was f{upprefled, becaufe being
fuppofed to be known by men pf Jurlfprud_cncc, and not more conteftable
among fuch men, than a felf-evident truth is conteftable among other men,
it was underftood. ' v

_If the argument be caft in the figure of a perfect fyllogifm, the major
propofition would be: by law, if a debitor, who oweth money on feveral

. accounts,
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accounts, 1‘naking payicits; do not, at the times of payments, ot before,
direct in which of thofs accotints the payments (hall be entered to his credit,
the creditor may enter the paymefits to the credit of the debitor in any other
account fublfting between toole parties.

"The minor propofition would be: but Carter Braxton who owed money
on feveral accounts, viz. on account of a hili of exchange protefted, and on
account of a bond, makisgz payments, did not, at the times of payments,
or before, dire€t that to his credit on account of the protefted bill of exchange
the payments fhould be entered. - -

And the conclufion would be: therefore the creditor, Fendall Southerland,
might enter the payments to the credit of the debitor, Carter Braxton, cn
account of the bond. : ‘ '

With this conclufion the reverfed decree accorded: .

It is faid to be erroneous, and if it be fo, it muft be erroneous, either be-
caufe the major propofition is falfe: or becaufe the minor propofition is falfe:
for if thofe premiffes be true, the conclufion is unavoidable; and the dccice,
according with it, cannot be erroneous.

Thofe who condemned the decree of error have not denied the major pro-
pofition, but inftead of denying are fuppofed to have admitted it; for

Their words are:  #bis court is of opinion that (withosut conticvening the
rule giving creditors the right of application of fpa w:nts made inciinitely to
erihir of different debts due at the tizi) frowe ihe condined cirewnjiances in
£his cajzy the whels of Butlers and Filliords inds vizhe to be applied 5 (e
crodif of the protofled 4/, upon which is obfervable,- 1 the exiftence of
fome rule, giving creditors the right to appiy payments made indefinitely to
either of different debts due at the tinve, is in terms admiticd; 2 they do not
{lte here, or :n any ciier plice, what that ruleis; and 3 tie particle ¢ the’
connec¢ted with ‘rule,” the rule, muft zlivde not to ANY rule, buat either
to fome rule in their contemplation, unknown to others, or to fome rule
fi.ted or underftood in the opinion, which was at tiat time the fubject of
taeir animadverfion.

That the allufion was to fome rule in their cortemplation, locked @p in
their breafts, or depofited among their arcaiz (a) they furely would not with
men to believe; and if that were not tre rule to which they alluded, the
rule muft be that which was ftated or underftood in the opinion ot the 1. c. c.
that rule, the explication whereof is the major propofition, and wkhi h tley
fay they do not contravene, and, if not contravene, certainly not denv, aud
confequently they admit the major propofition, that 4y lew, if a debitir who
oweth momey on feveral accounts, making payments, do not, &c. .

If this major propofition be true, the decree of this court was not errone-
ous, unlefs the minor propofition be falfe; fo that whether it be fo or not,
or, in other words, whether Carter Braxton did, at the times of the payments
or before, direct that to his credit, onaccount of the bill of exchange, the
payments thould be entered? is the only remaining queftion in this part of
the cafe.

This is a_.queftion of fat and confequently depending on evidence; but,
without making obfervations on the evidence, the faéts thall be admitted to
be as they are ftated to be by the court of appeals, with this caution, never-
thelefs, that this admiffion is not to include an admiffion that the operation
of law upon thofe facts is as that court hath affirmed it to be, for that cannot
be admitted.

Then the queftion is redaced to this, whether thofe fad&s, confideted fe-
parately or conjun&ly, evince, of themfelves, or by operation of law, Carter
Braxtons direction to apply the payments to his credit on zccount of the bill
of exchange? 1 The

(a) If among them fuch a rule be, a PRECEDENT for it cwould probably
bave been FURNISHED.
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1. The court of appeals fay, be, Carter Braxton, /o infended; to which an
obvious ar{wer is, an intention is not a diretion, unlefs at the time of pay-
ment or before the intention had been communicated to the receiver.  thefe
circumftances indeed combined would have been a complete diretion; buta
prior or coacurrent communication, one of the effentials, is not ailesed e
pretended to be preved.

2. The court of appeals next words are, and that if the receiver (Fendall
Southeriand) dif not affent thereto, yot he aid 1ot make fuch a recent and preper
agphcativn of 1t, ctherwife, as ought to controul the choice of the paver.

The method of anfwering this fentence moft conveniently {eems to Lz by
commenting on the {everal members of ir, '

If the receiver did nse affent toereto.]  aflent to what?  to the intenticn
of Carter Braxton to anply the payment to the credit of the protefted bill,
now Carter Braxton, at the time of making the payment, or before, not
having commuticated his intention to F'endall Southerland, how could he
know it? and if he did not know on what {ubjeét Carter Braxton was me-
étrating, or what he intended, how Fendall Scutherland could affent to it?
feems a queftion not of eafy folution. '

He did not make juch a rec.nt and proper application of it as cught
iroul the cheive of foe payer.]  on thele words the beft comment will be an
explanation of the'principles, on which the legal doctrine of-thofe cleio s,
which are the fubject of thie prefent difquition, are fuppofed to be founaed.

t fe-ms not an arhitrary but rational docrine, founded on thefe principles:
whilit a man retaneth the money, whereof he had legaly acquiied the pof-
feffion, the moicy, being his own property, is fabjcct to s uncontronied
power; he may conceal it, before the fuce of his creditor may {quander it,
melt it in a crucible, fink it in the ocean; in a word may do with it what
he will: the efore when he delivereth it, even toa creditor, with an initiuc-
tion to apply it in a particular manner, the receivers poiletiion is fduciary,
and he is bound to muke the preferibed application. e. g. if A, indebted
to B and C, «icliver money to B, directing him to pay it to C, the money
in the hands of B is tixe property of C. for tuz fume reafon, if A beindebt-
¢d to B en tro or more feveral accounts, the money deliverad by A to B,
with direGicn to plice it to the credit of A 1n this or tzat account, is received
Ly B under 2 truft, in which is implied, il ot in terms declared, an cligaa~
tion to placr the money accordingly.

On, the sther hand when the debitor delivereth the moucy, which before
was Diis property, to the creditor, without inftruction to apply it to the
credit of this or that accouat, the propertv is changed mmmedictely to the
receiver, who, fo foon as it is in his pofieiiion, 18 complete owner ¢l it; 1t
is his own money: if it b- his own 1oney, by what law 1s he bound to
make a recent application of it, or an application jwhich is called a proper
application, or by what law reftrained from e;xcx:ciimg the fame power over
it which he can exercife over any other part of his own property ?

Hence the elettion of the one, the paver, is priot to or concomitant witi

the payment, thc election of the other, the receiver, is pofterior to the
payment . )
! "Controul the choice of the payer.] the meaning of thefe words, as they are
here combined with the context cannot be develeped.  If the chicice of Car-
ter Braxton, or his power to direlt the application _Qf the credit, deterz.nined
by the payment without that direction, at the tme or before, whlch_ 1s
thought to be admitted, or to be proven, if not admitted, that {uch a cholce,
a choice no lonzer exitting after the payment, was contropinolc, t'n'e iuppof-
ed poffibility of which 1s smplied in the words, yet be did iot meiv fuch a
Fecent and proper cpplicating of ity otherwiity as oughi fo controul the choice cf
2e payer, feems incompreheniible.

o crn-
1b
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The arguiment of the court of appeals then, which is the fubjed of the
preceding commentary, amounts to this: thefe circumftances, n.-z‘me}y, the
intention of Carter Braxton, that the payment made by him thould be appli-
ed to his credit in a particular account, and Fendall Southerlands not making,
after the payment, fuch a recent and proper application of it to Carter Brax-
tons credit in another account as ought to contioul the cheice, which he
had before the payment, to diret the credit to be applied to which account
he pleafed, but which choice doth not appear to have been communicated to
Fendall Southerland; that is, the circumftance of un undifclofed intention
or choice of one party, and the circumftance of a neglzct in the other, to do
fomething recently and properly, in oppoiition to that undifclofed intention
or choice, are citcumitances, which, combined together, produce the de-
ftruction of a creditors right to apply p.yments indefinitely made to either of
different debts due at the time; or are equivalent to a direction by the debifer
that the payments thould be applied to his crecit in ‘a particular account!
now the art of combining the fecret thought of one mans mind with the
doing of nethinz by another man, fo as to produce :his effect, is telieved
not to have been before difcovered. ,

‘Algebraifts indeed, i: refolving problems by eduations, frequently tfe zerg
or nothing, and are mu.h affifted by it; but th.y do not pretend that any
quantity is augmented or diminifhed by adding to it or fubftra&ing from it
nothinz; on the contrary W. Emerfon, who in a difpute with the month-
ly reviewers was a zealous ftickler and ftruggled vehcinently for his no-
things, admitted, th.t O4-0==9, oF 9 co:;: bined with o is o more than g.
but, according to this decree, Carter Braxtons undiiclofed intention, which
of itfelf doth not produce a certain effet, combinea with o, doth produce
that effet.

‘The facts deferving attention in the other part of the cafe, where the de-
cree of the H. C. C. is declared to be erroneous, that is, 2 #0¢ quantum of
relief which it ajforded, are thefe: ‘ ‘

Carter Braxton, having in february, 1756, executed a bond for payment
of 1221. 115. g+. to F. Southerland, fells to him in feptenber of 1777, 1n
june, feptem:ber, and december of 178, and in may of 1780, fundry-
merchandizes, charging for them the current paper money prices of thofe
times, and now clameth credit for them accordingly againft the bond,
which they with intereft almoft double: whereas the prices reduced by the
fcale with intereft would be lefs than twenty nine pounds. the'zccrunt is

as follows; L s dll
1777 fept. 10 buthels falt 8
£778 june. 2 pair cards 7

fept. a loaf fugar g-1 at12s. 5 8 g
2 1b. twine 12
2 tumblers 12
2 ditto . 18
1 ivory comb 18
thread ) & SIS
46 1b. tarred rope at 4s. 9 4
98 Ib. fein twine at 6s, 29 8§
15 1b. fugar 4 IO
4 1b. coffee I 4
——53 6 6
1978 dec. 10 = buthels falt at 7os. 36 1y
1780 may. 59 Ib. iron fent by Harrys flatt at 3os. 142 1o
247 116

S — N —y S——

F. Southerland
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F. South-rland ohj: (ted 2gainft the allowance of fuch a credit, except fo
much of it vs was equal to a fmall accuunt of his own againft C. Braxton
for merchandize, fold to him and charged in a like manner, infifting that
the credit for the reiidue of the goods ought not to excede the rrue vilue of
them, againit o bond for money, due before the commencement of deprctistion,

The £1. C. C, fuftained the objettion, being of opinicn the geods ouglit-
to be difcounted at the true value, and for afcertaining the value referred to
the ftatutory fcule of depretiation; not becaufe it was thought a nieafure of
legal obligation in the cate of geods fold, but becaufe, =t that time, no other
meafure, which feemed more juft, occurred, as the linguese of the opinion
indicates. @notber mode more regular, for afcertaining the value of goods
in fuch a cafe as this, will be mentioned hereafter,

The court of,appeals accommedate the controverfy thus: they allow part
of C. Braxtunstaccount to be fet off, at the nominil value, againft the.
bond, and F. Southerlands account; they allow part of the refidue to fet off
fome intereft diie to Southerland, at the nominal fum; and they allow the
remainder, reduced by the fcale, to be fet off againft the principal of F,
Southerlands account. ‘ | "

This accommedation is the refult of certain propofitions, {tated in their
opinion,; which is the foundation of the reverling decree.  this opinion will
be examined; in order to inquire whether from fuch premifies fuch concla-
tions are deducihle.

The firft paragraph of the opinien is, an account fir gosds, not dilivered
or accepted as a jm/v;/zem‘, nor liguidated ceinvren the parties, ought rot to be

aken asa payment in paper, i as to fland 6t the noiinal value, accord g to the
Sirect words of the abt of affomdly, but vicwed m the lipli of a fet off, and 16
be adiufled, efpecially in equity, upon juft prin:ipies. ‘ ,

Out of this paragriph, fo far as the prefent queftion is afieCted by it, might
have been exterminated the words, 1 #of delivoied or vccopted as a payinent, 2
sor brguidated derwwoen the parzfr.r, and 3 ¢/pecially in cquty. but let themiremain,

The next peragraph of the opipion is, the legal jeale, jo far as it vperates

ut.,L
PO L 9 se wn [ I > s s iR gy et
i tho Years 37 Gl 1Ty, 18w @ Juyl rule 1f24f, ROr Corrofponding wild

e P f f v .
¢he ,gra;zem,/ GPrIIen qf She iz sl toe Livte, as to a’;]:r.v‘:.m![zwz ;5 nor does the
Jlale, at any perivd, give a propor rale for jJixing the price of imported goods,

which was inflacnccd by the expaaft end vijpue of ivpsriaiiin, as well as by the

dopceitation of the paper. | . | .

fmmediately afier which occur thefe conclufions, introduced with the
word shordore, ¥ that the wccoant of the appeiivut Braxton for goods deliver-
‘ed to the end o the year 1778 ought, at the ncminal value, to be fet off again?
the prsncivel end irieroff of Claibornes bond (that s C. Braxions bend i
which Cleiborne was bis fusety) and Southerlands account 2 snd ther fo
much of the refidue of his accomnt as will pay off the intercil of rb2 balance, ire-
maining dw to Seutberland, onghi alfo 2o be fet offy at the iciiinal fum, but

that th refidue of the amcist of ibe faid account cught to be (ubyct to tie
legal Jeale jer may, 17805 of J,?'xz:j{ for one, and at z‘/:)az‘ re{z’z,:-ce(/ rate fit off
againfl the principal of Southerlands dgé:; to which is ﬁ‘lb;}omed‘,‘ a preco-
dent for fuch dijlinciion between principsl and intereft baving, as is [uppefed,
been furnijiiod in this couri. . o

The twao paragraphs contain four diftin& propefitions; but between any
one of them and the coacluiions, or any one of the conclufions, or between
all the propofitions and all or any of the conclufions, doth not occur one
fin »le inftance of a middle term, (4 to connect the extremes together. s
muddle term fhall be fupplied occafionaly. The

basc autem five inveniends five probandi forma in [ctentins priularibis (velus:
ethicis, politicis, legibus, et bujufnodi) lciim habet.  Fr. Sacer de augontis
Jcientiarum, 1ib, V. cap. 1L,

(6) In jyilogifins fit reduitio propofitionum ad principia per fropofitiones meaias,
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The firft general propofition: @z account for goods, not. delivered or ac-
copred as a paym ur, wr liguidated betwoecn the parties, ought not to be taken as
a payment in paper, /o as to fland at the nominal value, according to the [irict
words of the ack of ajfimbly. . ‘
© &tiddie term; but Carter Braxtons account is an account for goods, not
deliverei or accepted as a payment, nor l_iquidated between him and F.
Southerland. ‘ ‘ ,

rme would expec this conclufion: therefore C. Braxtons account for
goods ought not to be taken as a payment in paper, fo a to ftarid at the
nominal value, according to the {tri& words of the act of ‘affembly.

But what is the conclufion of the court of appeals? either none at all, or
one or two or all of thefe three; 1 therefore the account of the appeilant
Braxton, for goods delivered to the end of the year 1778, ought at the nominal
value to be fot off againfl the principal and interc)t of Clasbornes bond and Soua
therlands account, 2 and that fo much of the refidur of bis accaunt, as will pay
off the intereft of the balance remaining due to Scutherlcnd, cught alfs to be fet
¢f at the nominal lim, 3 but that tie refidue of the amsunt of the Jard account
ought to de fubjet to the lgal fcale for may, 1780, of fixty tor one, and at that
reduced rate fet off cgainft the principal of Soutberlands debt. :

By what form of ratiocination can cone or two or all of thefe conclufions
be'ceduced from that propofition?  if neither, why was it ftated?

II Fropofition: an account jor goods ought to be viewed 1n the light of a
o fot gff ard ¢ be adiiuiiod, efiecizlly an cquity, wpor jult principles.

Middle-term ; but Carter Eraxtons account is an account ‘or goods.

'The rational concluticn is; (aercfore Cartdr Braxtens account cught to
be viewed in thic light of a {et ¢if, and to be adjufted, efpecially in equity,
upon juft principies,

" The concluion in the reveriing decree is therefore the account, &,

A man, of ordinary underftancung, muft fee the chufin between the fe-
cond propofition and thefe conclufions, and that the chim ougzht to be fup -
plied by an intermeciats propofition in fome fuch ferny as this; to tet off an
acceuat for goods, fold during the period of depretiation, at the nominal
value, thatis at the prices charged in the account, againft a acbt, con-
trafled before th: commencement of depretiation, 1s to adjuft zpaccount fcr
goods, efpecially in equity, upon juft principles.

If fuch an intermediate propofition had been ftated, itis denied to be trre;
yet without it, or fome others tending to effect the fame thing, that the con-
clufions, at leaft the firft and fecond conclufions, can be conrefied with the
{fecond propofition, is likewiic denied:  and in the firft denial an appeal is
made to all men who bave adaequate ideas of juflice; and in the other de-
nial an appeal 1s made to all men whe are not deftitute of the rea{ ning fa-
culty, and are accuftomed to exercife it, if they be not in the hahit of gbfe-
quious fubmiffion to judgments, than which they have besn taught to think
their own lefs correct, ‘

II! Propofition is, the legal fcale, [o far as it opcrates in the years 17775
zmd 1778, is not a Juft rule in itfflf, st correfperiing with ihe general opinion
of the citizens at the tiie as 19 depretiation

Before the enquiry what conclufion is deducible from this propofition, a
commentary upon its terms may not be improper.

 The legal feale, [o lar as it operates in the years 1777, and 1778, 15 10t o
Jult ru{e.] the fcale in this cafe was legaly obligatory, or not lesaly obliga-
tory; if _t}}e latter, it ought to be totaly. rejected 5 if the former, the fta-
tutc,-.whmz‘l authorifed it, l}awn_g declared, that it thould be a rule for de-
termining the value of ceitain thmg_s, during a pericdgf five years, when
the court of appeals will not a tow it to operate during two of thof yeans
1777, and 1778, as they do not ia their firft and fecond' conclufions,” but
allow 1t to operate in a fublequait year 1780, as they do in their third con-

cluiion;
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clufion; is this exercifing the power properly belonging to the judiciary
department? :

The feale is not a juft rule in itfelf.] A rule may be unjuft by allowing
either too much or too littie. whether its injuftice be in its excefs or defect
we are not told here, nor told any where clfe, unlefs it may be faid to be in
the next propoiition, or in the firft and fecond conclufions. if we look for
this information in the next propolition, that indeed miay be faid to imply,
but not directly to atirm, that the feale valued goods imported lefs than was

- juft; and to look into a conclufion for that which ought to be predicated in

_the premifles, is not a legical mode of inveftigation, and is unfatisfactory to
a candid inquirer, as well as prepofterous; for a conclufion ought to be a
~deduction from what was afferted in the premifies for its fupport, not, like
the {pider, to contain in its own bowels that which it is to {pin for its fup-
port. | | |

Not correfponding with the general opinion of the citizens at the time as to
depretiation ] let us fuppofe Carter Braxton to have fold to J. S. an ivory
comb the laft day of december, 1778, and another, of the fame value, in

1780, churging 18 fhillings for each; according to this opinion of the court
of appeals, they would have allowed him to fet off, againit a bond given to
J. S. three or five years before, one of thefe combs at 18 fhillings, and the
~other at 18 pence, and would have called this, in their language, an ad-
jufiment on juft principles, Carter Braxton poffibly might have thought
it {o. _

But fuppofing the third propofition to be unexceptionable; the legal feale,
[o. far as it operates in the years 1777 and 1778, is not a jufl rule in itfelf, not
correfpording with the general spinon of the citizens, at the time as ti depre~

- tration, the rational conclufion from it is, thercfore reject the [cale, becaufe,
{o far as it operates in the years 1777 and 1778, it is rot a juft rule, not
_corre{ponding with the general opinion of the citizens at the time, as to de-
pretition, and fubflitute fome other rule which, fo far as it operates in the
years 1777 and 1778, is 2 juft rule, correfponding with the general opinion
of the citizens at the time, as to depretiation. the conclufions of the court
of appeals are therefore the account, Sc. .

But to connect thefe conclufions with th:t propofition muft be admitted,
or proved, this middle propofition: for eftimating the value of goods, fold
in the years 1777 and 1778, in order to fet off a debt, contracted before the
commencement of depretiation, the rule, juft in itfelf, and correfponding
with the general opinion of the citizens at the time, as to depretiation, is

‘the nominal value, that is the prices charged by the feller in his account of
the ‘goods. . ,

That the court of appeals have proved the truth of this intermediate pro-
~pofition is not admitted, nor will the truth of it be admitted, before they
or others prove, that one peny weight of gold, 22 carrats fne, is equal in
‘value to five or more peny weights of gold, of the fame degree of finenefs.
_IV. Propofition: nor doe: the ffale, at any period, give a proper rule for
fing the price of imported goods, whick was influenced by the expenfe and rifque
“of z}nportaﬂ'an, as well as by the a’epn'tz'zzz‘z'm of the paper. | ’

This propofition is the fame as the laft, appearing inanother garb, which
“betrayeth a weaknefs of argument undif overed in that.
 The fappofed diffeience is, that the goods meftioned now are imported,
the price of which was influenced by the expenfe and rifque of importation,
then the feller augmented his retailing price accordingly ; and confequently
-the difference vanifheth.

The weaknefs of argument is thus betrayed; depretiation of the paper is
"acknowledged to be one caufe, and was in truth the fole caufe, which in-
fluenced that price of goods, about which the queftion is; for in the true
value the expenfe and rifque of importation is included.

F. But
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But if depretiation were only one of the catfes, ought the feller alone to
experience the beneficial effelts of 1t? if t_hc fc:Her, .WhO was a debtor, had
the advantage of depretiation, by augmenting the price of h1§ goods, ought
not the ereditor to have a reciprocal advantage, In augmenting the value of
his debt; which is fet off by thofe goods? would t}.ns contravene the rule
qui fentit onus fentire debet et commodumn; or equality is equity? a man,
who 1 1776 had bought from another a flock of fheep, agreeing to pay for
them in kind on the firft day of january, 1779, muft have returned an equal
number, and of equal value, aithough at the date of co_ntra_& h.e‘ could bave
bought the fheep tor 15 dollar cach, but at th¢ time of reftitution could not
buy them for lets than 10 dollars each; becaufe the value of the fheep re-
mained the fame, although that of the money had varied: and no reafon can
be afligned, where money was to be paid tor the fheep, why the money
when paid fhould not be made equal in value to what it was when the fheep
were delivered, fuppofing the alt of gefietal aflembly, as the court of appeals
fuppofe it, not applicable to the prefent queftion.

The court of appeals, about the middle of their dectee, feemed cautious
of elt.blithing precedents, no doubt that infefior judges might not be mifled
by them. nezar the end of it, after dividing an account, of 14 articles, into
three unequal parts, and with one of thofe fetting off fome of the principal
and intereft of a-debt, and with another fetting off fome ot the intereft of
what remained of the fame debt, both thefe parts at the nominal value dur-
ing the time of depretiation, and with the third part, fubjefted to the fcale
of depretiation, f:tting off fome of the forefaid cebt, at the reduced value;
after thefe various valuations and applications of articles in the dccount, they
add thefe words, ©a precedent for fuch ditinction between principal and
intereft having, AS IS SUPPOSED, been furnithed in this court,’ leaving
the exiftence of fuch a precedent incertain )

That {uch a precedent, which is only foppofed, did nct exift being pof-
fible; and the decree in the principal cate not reftraining inferor courts from
deciding queftions of this kind in arother mode, the H. C. C. will proba-
bly refer the decilion of fuch as may cccur there hereafter to juries, airect-
ing iffues to be made up for that purpofe.

BetTwrexN
PHILIP TURPIN, plaintif, ’
AND
THOMAS TURPIN, William Turpin, and Horatio Turpin, executors,
and the faid Heratio Turpin, devifee of Peterfield Turpin, defendents.

VPETERFIELD TURPIN, who was brother of all the parties, by his
] teftament, dated in february, 1789, among other devifes, gave and
bequeathed to the defendent Horatio the land and plantation whereon his
father lived, alfo 732 acres of land in Buckingham, near the head of-A ppo-
mattox, and alfo ten negro flaves diftinguithed by names.

At that time, this teftator owned not any of the things thus given and
bequeathed, and poflefled only the land in Buckingham.

His father Thomas Turpin, who wasowner of them, and pofleffor of all,
except the Buckingham land, by his teftament, dates in march, of the fame.
© year, gave the fame lands and flaves to Peterfield Turpin.

Both the teftators are dead, the fon having furvived the father.

The plaintiff clamed a fhare of the lands and flaves, infifting they
defcended to the'heirs of Peterfield Tutpin, who were his brothers, not being
difpofed by his teftament, becaufe he had ‘them not at the time when he
made it, although he had them at the time when he died. .

Some examinations of witnefles were taken, to prove, onone fide, a revo-

cation,
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caticn, and, on the other, a republication of his teftament by Peterfield Tur-
.pin; but the proof was defective.

By th= court, 8 day of november, 1791.

Decifions of queftions, arifing both on the englith ftatutes, and on the

cuftoms of particular places in that country, authorizing alienations of land
by teftament, had declared the law to be, that a devife of land which the
teftator had not, i. e. of which he was not feifed, at the time when he made
the dévife, was void, although he fhould have the land at the time when
He died. ' . ,
- Memorable examples of thefe decifions occur, one on the ftatutes, in the
cafe between Butler and Baker, 200 yearsago, which, as Coke the reporter
of it fays, had been argued one and twenty times, and the other on the cuf-
tom of gavelkind, in a cafe between the heir and widow, who was devifee,
of William Bockenham, near 1co years ago, which is publithed, with the
arguments, in the book called, law of devifes and revocations.

If the law with us had not been altered, thefe two cafes might have been-
relied upon, as authorities, in the prefent controver(y, with refpect to the
lands. :

But a ftatute of this commonwealth, made in 1785, and taking effe& in
january, 1787, and therefore being the law by which the queftion in this
cafe muft be decided, hath enaled #bat every one, aged twenty one years or
upwards, being of sound mind, and not a married woman, shall bave power, at
wil! and pleasure, by last will and testament in writing, to d-vise all the estate,
right, title; and interest in pofleffion, reversion or remamder; which be or she

- hath or, at the time of bis or ber death; shall bave; of, in, or to; lands, tene-
entsy or bereditaments., | _

By the terms of the ftatute, power being given to devife an eftate in pof-.
feflion, reverfion, or rematader, which one hath, that is, at the time of
making his teltament hath, or an eftate in (z) pofleffion, reverfion, or re-
mainder which at the time of his death he fhall have, in lands—power to
devi{é a future or a poflible, as well as a prefent or an actual eftate; the iden-
tity of the lands, faid to be given and bequeathed to Horatio Turpin, and
the lands, in which Peterfield Turpin, at the time of his death, had an
eftate, being confefled ; and the devife either being a devife of the eftate which
Peterfield Turpin, at the time when he made his teftament, had in the lands,
or being a devile of the eftate which at the time when he fhould die, he
fhould have in them; (for the devife muft be underftood in one of thofe two
fenfes,) the only queftionr in this cafe, as to the lands, is whether the
words in the devife of them do or do not comprehend a future eftate, that 1S,
an eftate which Peterfield Turpin at the time of his death hould have in
thofe lands? if the words do comprehend that eftate, Horatio Turpin hatly
z right to the whole lands of which the bill clames a fhare. '

The devife, underftood in the former fenfe, thatis, a prefent inchoate
alienation of the right which he then had in the lands, wouild be adjudged
void; unlefs the executor would have been bound to purchafe the lands for
the legatary or pay the value of them to him, out of the teflators eftate, -as
the exccutor, by the roman civil law, was bound to do, in a like cafe,
where the teftator knew the thing bequeathed not to be his. I. 1. II. tit, XX
§4. €. L VI tit. XXXVIL L 1c. yea, if the teftator had owned an eftate
in ‘the lands, but an eftate lefs th.n that which was bequeathed to him by
his father, the devife, underftood in that former fenfe, would have been

' ‘ void ;

\

(2) No man, asis believed, will refer the terms, fhall have fo an estate
in reverfion or remdinder only; for a reverfion, or a vested remainder is a pre-
sent estate, and a remainder contingent at the death of the testator, if his death
qere before the event, cannit be called an estate which the testator either bad or

Should have.
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void; becaufe an ademption of the legacy, without a republication of the
teftament, would have been wrought by the change of the eftate devifed.

But the devife may be underftood, with equal propriety, in the latter
fenfe; for the words 7 give and bequeath the land and plantation where my fa-
ther liveds alfy 732 acres of land in Buckinghbam, near the bead of Appomarrex,
do not confine the devife to an eftate, which Peterfield Turpin had in the
lands at one tiine, more than to the eftate which he fhould have in them at
another time. indeed, the terms, 7grve, although they purport an im-
mediate alienation of the thing given, are, when ufed in a teftament, from
the nature of that 2&, no more than a declaration of a teftators will, that
the legatary, at a future day, {hall have the thing faid to be given to him,
and even that not certainly, but fubjet to a change of will, which may ap-
pear by revocation, ademption; tranflation, &c. fo that the terms, 7 give,
in a teftament, are underftood more properly of a future, than of a prefent
time. and the teftator, having a power to devile, and no doubt, expecting,
to own; a futurc eftate in thefe lan:ls, and willing in every event that his
brother Horatio fhould fuccede to them, and not having altered that will,
the law, which favours acts authorifed by itfelf, as teftaments are, will fup-

ofe the teftator to have exercifed his power to devife a future eftate, and
accordingly approve that expofition of the devife by which it will be valid;
that ir, in the fame fenfe, as if the teftator had ufed thefe words: 7 give 2
Heratio Tirpin the lond, Ec. if i bave them at the tive of my death, and da
it alter my will.
. Whether the defendent Horatio hath a title alfo to the flaves bequeathed
to him by the fame paragraph in the teftament? wculd not be a different
queftion from that already difcufled, if the ftatute be fuppofed to have de-
figned to comprehend flaves, which in fome inftancesare an hereditary kind
of property, in the term, hereditaments, ufed in the ftatute, to defignate
one of the {ubjects of devifes which it authorizes. ;

But this ftatute is fuppofed not to have comprehended flaves; becaufe
that kind of property was bequeathable by the commeon law, which lands
are {aid not to have been; and becaufe, as the law is now, and always hath
been, a bequeft of flaves transfers the propeity of them in the fame manner
as if they were chatels. _

Then let the bequeft of thie t-n flaves here be confidered independently of
the a& of 1785, and as a bequeft of chatels,

A man bequeaths (Isves by their names, which at the time of making the
teftament were not his property, but afterwards became his property ; whe-
ther hath the legatury a right to the flaves?

Swinburne (part 1. § VI. no. 17.) hath ftated this cafe, without any
important variation, propounding the fame queilion. in confidering it, he
obferves that, by the civil law, the thing bequeathed is not due to the le-
gatary, but in fome few cafes. he adds &y the laws of this realm (Engiand )
it seemeth that we are to diftingutfl. whether some special thing be devised or not.

Jor if a special or certain thing be dev::d, as if the teffator do bequeath the ma-
nor of Dale, then tho the tefiator bad nc such manor, when the will was made,
yet by the purchase made afterwards, the teflator s presumed to have bad this
meaning from the begining, 1o purchase the same for the benefit of the legatary:
and so the devise is good.  but if the legacy be not special, but general, as if
the teftator do bequeath all bis lands, then the teflator baving some lands af the
time of making the tcflament, and purchafing other lands afterwards, those
lands purchased after making the tejftament fhall not pafs.

This writer quoted, for the civil law, what is called the regula catoniana,
and for the englith law, the cafe between Brett and Rigden, in Plowdens
commentaries; neither of which is fatisfattory, as to this queftion.

The regula catoniana, which occurs in Dig lib, XXXIV. tit. VIL. is this:
quod fi teflamenti facli tempore deceit  teflator, inutile foret: id legatum, guéna

docungue
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1

docungue decelfirity om valet.  this rule, in feveral inftances there mentioned,
is fo1d to be falfe, it is true, without doubt, in other initances: e g if
one, before he is of the proper age, if one, non compos mentis, if a mar-
ried weman, making a tedarent, and furviving the insbility to perform
{fuch an 2., die without u republication, the teftament 1s void, no lefs than
1t waould huve been void it tue 1o bility had not ceafed, before the death hip-
pencd.  bat it feenss an impropar canon in nitny cafes to which it way te
extend:d, anu porhaps 1s rue only where the vice 1n the original conftitution
of the teitament is defedi of age, underftanding, or fiecdown of will, in the
teftotor.

The quet:tion from Plowdens commentaries is appofite to the principal
cafe, and a rational opnion, but is not of decifive authority, becaufe the
example 1s a duvife of lunus, and becaufe it is an opinion only of ferjeant
Lovelefe, and cenicd to be law by the chief juftices Holt and Trevor, in
their arguments of the cafe on Fockenhams will.

Chief ju{lice Holt, m his argument, on thut occafion, mentiors tvo ca-
fes, one in  Goldelborough g3, and the other in March 137, whith nay
feem, at firlt view, not unlike this; but, upon confideration, they are
thought to differ from it, fo as not to be applicable. in the former cafe,
the furrender of the leafe was an ademption ot the legacy; and in the lateer
calz, if the executor did not affent to the legacy before the death of the le-
gatary, who bequeathed the fubject of it, and whether he cid allent or not
doth not appear, the cafe cannot be compared with the principal cafe.

In this difjuifition, any c:fe adjudged, which is a dire¢t authority, not
being remembered, we muft have recourfe to fome other topics.

If a begueft, like a gift among the living, were a prefent alienation or
conveyance of a right in tne thing t1id to be given, the objection to the va-
lidity of this bequeft muft prevale, for the tranfition of a right, which doth
not exift, or, rather before it exifts, is prepofterous.

But a bequeft is not a prefent alienation; the teftator doth not intend nor
dot’s the law ceclure it to be fo. it is no more than the appointment of him
v hom the teftator withes to fuccede him after his death in the ownrihip of
the thing faid to be bequeathed. and why tuch an appointment fhould not
l.e fulflled, if the teftator at his death, before which it is not intended to
b= efi=¢tual, have the thiag, no good reafon hath yet been, nor, asis
bolieved, can be, afflizned.

On the contrary, by the roman civil law, which is ordinarily thought o
reafonable rule of decifion, the bequeft of that which the teftator never had
is valid in many cafes, and in fome cafes, whether he knew or did not know
the thing to be the property of another; fo that the executor was bound to
purchafe it for the legutary, or pay the value of it to him out of the tefta-
tors eftite. this is manifeft by the Inftitutes and Code in the places be-
fore mentioned. and that this particular dotrine is flill approved in thofe
countries where that law has been generaly adopted, appears by the Code de
I’ Humanite in the word LEG3. if, to {uftain fuch an appointment, wherc
the teftator never owned the thing, be reafonable, to fuftain it, if he do own
the thiﬁg'at the time of his death, when the {ucceflion is to t?ke effe&, can
not be lfs reafonable, all other circumitances remaining the fame. )

And the appointment feems authorized by deductions from legal principles.
nothing is pretended to invalidate this bequeft, but that the teftator, when
he made it, did not own the {laves faid to be given, although when he died,
he did own them. but, if the propofition that the teftator muft own ‘the
thing at the time of bequeathing it were true, which is not admitted, be-
caulc it is thought not pofiible to be proved, the teftator i this cafe is af-
firmed to have bequeathed 1he flaves at the timc; when he owned them, that
is, to h.ve bequeathed them when his father died; for, the tei’;amcnt not
having been revoked, the law {uppofg the benevolence of the tef’cato:j to-

3. wards
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words the legatary to have contiritied. this is aflumed as a propofition in-
controvertible. now, the continuance of Peterfield Turpins defire, when
ke became owner of the flaves, that, after his death, his brother Horatio
fhould have them, 1s, by operation of law, a repetition or republication of
the bequeft at that time, becaufe it hath the fame cffect; for a republication
is no more than an evidence that the teftators defire continues; and if the
law fuppofes it to continue, the republication is unneceflary. if indeed, 1
man who had lands at the time of making his teftament, devife his lands,
by 2 general defcription, and afterwards purchafe other lands, a tepublica-
tion might perhaps be neceflary, to transfer the after purchafed lands, if
neceffary in any cafe. Holt, in his argument of the cafe on Bockenhams will,
calls the notion, ftated in the preceding part of this fetion, to wit, that the
teftator, eo inflanti that he becomes owner of the thing devifed, may be fup-
pofed to make his will, abfurd and repugnent. but it is denied to be abfurd
and repugnant, and feems diétated by the {pirit of the law, which doth not
appoint a fuccefior, unlefs the deceafed owner hath omitted an appointment,
and will always, if it can, eftablith the right of the teftamentary fucceflor,

The right of Horatio Turpin is thought to be fupported no lefs by au-
thorites, as far as thofe authorities will apply, than by the principles of
faw and reafon.

By a bequeft of chatels gencraly, thofe which were acquired after the tef-
tament was made, have been frequently adjudged, and are univerfaly admit-
ted, to be transferred to the legatary. fo that if Peterfield Turpin, who
bequeathed fome {laves to feveral of his ril-tio: s, had bequeathed the refidue
of the flaves, without naming there, to his brother iioratic, he would have
been intitled to thefe ten confefledly: but thiey who confefs this deny him
to be intitled to them in this cafe, where they are bequeathed to him by
their names.

This diftinction, between a general and a fpecific bequeft, feems thus
founded: its favourers fuy, the law allows a power to bequeath future
acquifitions of chatels, by general defcriptions, to prevent the inconvenience
of making a teftament, which otherwife might be neceflary, every time
changes, frequent in that kind of property, happen. whereas there ‘is not
the like reafon to allow that power in the cafe of a fpecific bequeft. but,
if the opinion before explaned, be eorrect, the diftin@ion doth not exift 3
the power of the teftator is the fame in both cafes; and the times when the
bequeit of chatels generaly, and the bequeft of a {pecific thing, fhall | egin
to operate upon the after acquired property, are the fame; and thofe times
are when he becomes owner of the things; although neither bequeft is an
act fo complete as to transfer the property befere his death.

Difmifs the ball.
The plantiff appealed.
The decree was affirmed.

BETWEEN ~
MILES CARY and Grizzel his wife, and Jofiah Buxton, plansifis,
AND

NATHANIEL BUXTON, defendent.
AMES BUXTON, feifed of lands, part in fee fimple, and other part
by the teftament of Richard Bennett, in fee taille, in the year 1751’~
devifed the former, called his old plantation, to his eldeft fon John, to whom
he alfo bequeathed feveral negro flaves and chatels, and devifed the latter
confifting of two tenements, one called Bacons, to his fon Thomas, and thé
other called Jordans, to his fon William, and to their refpe@ive heirs. the
devife to John was without words of inheritance. in a fubfequent claufe ig
a devife to the teftators fon Jofiah, and to his heirs, of the plantation given
to any of his fons who thould die without iflues whereby the eflate devifed
to every fon, except Jofiah, was an entail. ] The
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The defendent, only child of Johm," recovered the lands entailed by Ben-
netts teitament from the plantitts, who had fucceded to the rizhts of The-
mas and William,

The plunuits, by their bill, prayed that the defendent might be decreed
to convey and deliver to them the lands and flaves, and piy to them the
value of tae other eftate, which had been devifed and beque:thed by L1s
grandt:ther to his father, and had comeinto poffeflion of the defendeat him-
felf, 1t he elected to retain the lands recovered, and that the judgment niizht
be enjoined until {urther order, which injun&ion was awarded.

'} he defendent, by his anfwer, infitted that the devifs to his father, if the
words were proper to conyey a fee fimple, was voul, becaufe being heir he
tork oy deleent, but, whetner he tooik by defeent, or whetlier a tes taiile
were Wevifes, he clamed the lands deviled by both teftators; electing ho.wv-
ever, if he muit be confined to one, to hold thote devited by isennett: and
ftated tat of the {laves bequeathed to the defendents futher, and their in-
creafe, fome were dead, onc hod been fold by the def ndent, anathe remain-
der, who had cloped to the briulh enemy, never returned.

‘T'he cafe was arguced the 2 day of march 1753, whea the court delivered
this

O P I N I O N, .

That the defendent, who, claming by the tefltament of Richard Bennett,
hath recovered the entailed lands uevifed by James Buxton to his fens [ ho-
mas and William, ought not woretain any eftate or intereft derived from
the faid James Buxton by [« teftainent, but cught to yield the fame to *he
plaintiﬁ‘S; Lecaule the prefumption, that this teitator, if he had known taat
rizht to exift, the affernon of which aft-r his d=ath deranged tn: pirtition of
his eftate made by bhix, woull have provisea fome ctner way for thofe
younger {ons, at leaft would have beitowwved upon tnem what he cevifed and
bcqucathed to his ekdeft jor, or sweuld have diretled theirlofs to be compen-

“fated out of his legatary portion, s no leis cegent ot our belief, thana pa-

agruph. to one or othr of thole purpoles, inferted in his teftument,

would nave been; and this prefumption wiil authroride the fupplement of

{20 @ proviiory tabititation of Thomas and William f{or john, in the tefta-

mert. tae tupplement (4 Jis conceived to be fanctiied by the necellity of 1ome
cxpedient

(@) It this part of the opinion prefix-d to the decrec, as it is et ved on the
record, are the words, hereditary fucceihion or, whicw were infiried tnadvert-
ently. _

(b) Examplsof fupplements to rendor cjjectucl the prefumed wills of teflators.

1 Curius {ubitutus hereserat, fi poﬁh‘umus ante tutelae {uae annos decef-
fiffet. nom eff siatus. propinqui bina jisi venaicobant, quis duuarct, quin ea
voluntas futffet teflantis, ui is non nato jilis hires effet, qui mertuof fed boc non
scripferar.  Quinitil. de inflitat. orator. lib, VII c. VL. Ciwcerv. orat. pro
A. Caecina, ¢ 8. feecq. ca. abr. part Up. 245. €. 10. and eg. ca. abr.
part 2 P. 294. <. 24. that the teflator; 'w./Jo witled, if o pc‘:/lbumam‘/bn ﬂwad
die-before a certain age, Cains to be his heir, muft have willid the same Caius
to be beir if no paftbumous fon exified, was so prefiumable that 1o conld doubt
it.  the judges in that cafe therefore allowed bis clame; but this could nst be done
without fupplying words adapied to the event, s that the teftament <could be
-underfisod as if the terms bad been thof::  Curius heres efto, fi pofthumus
mihi natus non fuerit, aut fi ante tut€iae fuae annos deceflerit.

2 i ita feriptum sit, fi filius mihi natus ‘fuer‘it,_ ex befle heres eﬁo, ex re-

‘liqua parte uxor mea heres efto; fi vero ﬁl‘xa' mihi nata fue_rxt{ ex tricnte heres
efto, ex reliqua parte uxor heres efto: et filius et filia nai cffent, dicendum et
(according to the opinion of Julianus) affem diffribuendum effe n_septem partes,
ut ex his filius quatuor, uxr duas; filia unam partem habeats ita enim (/Zeczm..

um
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expedient to effe€tuate, as much as is now poflible, and with leaft inconve.
nience, the intention of a teftator to give fome of his lands to two of his
children; an intention, otherwife, wholely fruftrated through error in him,
and this cxpedient is recommended by its concordance with the principles of
equity, which forbid him, who gaineth by abolifhing one part of a tefta-
ment, to gain alfo by another part of the fame teftament fuffered to retain
its vigor, and require the fharer in a general allotment, who occupieth the
portion

dum voluntatemn te/[a;z[i;, Silius altero tanto mnp/ziu; /Jt{éf/)if quam uxor, item uxor
altero tanto amplius quam filia. licet enim subtili juris regulae ca;zwmeéaz‘, rup-
tum fieri teflamentum, attamen quum ex utrogu: nats teftator voluerit uxorem
aliguid habere, ideo ad bujufmodi scntenticin bumanitate luggerente decurfum off;
gued etiam Juventio Celso apertifime placuir:  Dig. lib. XXVIIL. tit. IL. 1.
1 3. words muft alfo be fupplied bere; the testament not having provided for the
cafe of twins, undoubtedly becaufé the event was not contemplated.

This opinion of Fulianus feems not approwd by Home, in bis principles of
equity, book 1 pare 1, Jek. 3. art. 2. yet, inthenext paragraph, be approves
a aecifion, perbaps nat lefs exceptionable, of a cafe thus reported by him:

In a contralt of m.rriaze there was the following cleufe: and in cafe there
fhall happen to be only one daughter, he obligqs him to pay the fum of
18000 merks; if there be two daughters, the fum of 20,0c0 merks, whereof
11000 merks to the elder, and gcoo to the younger; wnd if there be three
daughters, the fum or 30000 merks, 12000 to the eldeft, 10c00 to the fe-
cond, and 8coo to the youngelt. a fourth daughter baving exiicd of the mar-
riage, the queflion occurred, wo-ther fhe could bave any fhare of the 30.00
merks, upon the prejumed w il of the fatier, or be left tonfjl for ber legal pro-
vilfion ab intestcts, the court decreed 4500 merks as ber proportion of the 3c000
merks; fo as to reflrict the eldefl daughter to 10500 me. £s  the fecond to 8500,
and the third (> 6500, though the cxijicnce of a fourth daugh-er was a cajus
rreogitatus, for which no provifion was made, yet as it apprar:d to be the fa-
thers intention to provide for all the children of :iar marriags, there was a right
created in the fourth daughtcr by this intention, wbi b intitled ver ts a frave sf
the 30000 merks.

Clemens Patronus tostamento caverat ut (i ibi filius natus fuifles, - heres
eflet: fi duo filii, ex equis partibus haeredes eficnt: fi duae filiae, fmiliter:
fi filius et filia, filio duus partes, filiae tertiam wesicat,  ducbus filiis et Siha
natis, quaerebatur quemadmodum in propofits specic purtes factemus: cum fili
debeant pares, wvel etiam finguli duplo plus qucm soror accipere. quinque igitur
partes fiert oportet, ut et ex bis binas majculi, unam foemina accipat. Dig. lib.
XXVIII. ut. V. 1, 81.

4 Gilberts reports of cases in equity, p. 1 5 nearly rvesembling the principal
¢case. Bur. rep. part 5 p. 2703 1 ld. Raym. rep. 187.

Examples of total refcyffions of teflamencs, presumed to be contreory to the wills
of the teftators, because they were impreffed with the belief st falxhood.

1 De militis morte, cum domum falsus ab exercitu nuntius ventffet, et
pater ejus, re credita, testamentum mutaffct, et quem ei visum effet,  fecillit
beredem, effetque ipfe mortuus: res delata est ad centumiiros, cum mils domum
revenyit, egiffetque lege in bereditatem paternaimn nenipe In ea cansa quaefitum
est de jure civili, poffetne paternorum bonorum exberes ojfe filius, qu:m pater tes-
tamento neque bheredem, neque exberedem, fcripfiflet nomimatim? Cicero de ora-
tore, lib. 1. c. 38. bow the question was then decided this auther doth not say.
Valerius Maximus, lib. 7. c. 7s reports that adolescens, omnisus, non solum
confiliis sed etiam, semtentiis superior deceffit. to fhow how it wouid be now
decided, any modern adjudication, inducing a probable conjecture, s not recol-
lected. )

2 Pactumeius Androfthenes Pactumeiam Magnam filiam Pactumesi Magni

ex (‘l‘//(:’
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portion deftined for a fellow fharer to cede to him the port-{on deftined for
himfelf (¢ )

And the court pronounced the following

D E C R E E; _

That the defendent, do convey, with warranty againft any claming under
him, to the plaintiﬂ‘s Miles Cary and Grizzel his wife, and to the heirs of
the wife, one moiety, and to the plaintiff Joftah Buxton, and to his heirs,
the other moiety, of the old plantation, which the teftator devifed to the
defendents father, at the cofts of the plaintiffs, and refign the poflefiion
thereof to them; that the injunction, awarded for preventing emaration of
the habere facias pofizifionem, in execution of the judgement ag:inft the
plaintiﬁ’s recovered by the defendent, be diffolved; but that the defendent
be not intitled to thz benefit of this diffolution, until he fhall by adidavits
have proved to the clerk of the general court that he thc defendent had exe.
cuted the conveyances, and refigned the pofleffion, of the old plantation be-
fore mentioned to the plaitiffs, or that he had offered to do fo, and that

the

ex affe beredem inflituerat: eique patrem cjus subftituerat.  Palfum is Magne
occtfo, et rumore perlato, quafi filia ejus quogue mortuc, mutavit teflamenium,
Nowiwmyue Rufim beredem inflituity, bac praefasione; quia heredes, quos
volui habere mihi, continere non potut, Novius Rufus heresefto: Pafumeia
Magna _fupplicavit imperatores nostross et cogniricne fuscepta, licet niidus infti-
tutione contineretur, quia falsus nem [olet obeffe, tainen ex voluniate testan-
tis putavit imperator ef subvemiendum: igitur pronunciavit, hereditatem ad
Magnam pertinere, fed legata ex pofteriore teftamento eam praeftare debere,
proinde atque i1 in pofterioribus tabulis ipfa fuiffet heres feripta. D:z. /b,
XXVIIL. tit. V. l. 92. the former part of this sentence is thought indubitably
right.

Exarmple of a testament becoming null by a presumed change of will from an
event not expelied when the testament was made.

Niuiin quis eo testan nto, guod paterfamilias ante fecit quam e filius natus esf,
bereditatem pez‘iz‘? nems quia cinsrat agnascendo rumps testamentum: ergo in
boc genere jurds judicia nuila junt. Cic. de oratore, b 1. ¢ s57. this author
supposcd no man world question whetler the rupture of a testai nt were wrought
by tie posterior birth of asm  this was perbaps because by the roman civil o,
qui fillum in poteftate habet, curare debet ut eum heredem: inftituat (quamvis
ex minima pn.rte) vel exheredem eum nominatim faciat: alioquin f1 eum
filentio practericrit, ivutiliter teabitur.  Fust. instneue. 75, 11, 10 Xi11.
teftamentuim dicitar nullius efle momenti, cum filiu:, qui fuit ia patris potef=
tate, praeteritus et. Dig, ko, XXVIL 2. 111 [ 1. see Home's proeg.
book 1, part 1. fec. 3. art. 3. Bur.rep. part 5. p. 2703. acis of gen. affon.=
bly, ost. 178%. c. 63. sefl. 3.

(c) To prevent that which a teflator willed not to be, is as pisus an i as
20 perfelt that which a teftator willed to be.

That the teftators in this cafe, willed bis son Fobn not to have all the tiree
tenements old planiation, Eacons, and Jordans we know wwith certainty,

To prevent this, fince the beir of Jobu hath, by an extraneous right, wind;-
cated to himfelf two of the tenements, is impiffible, if the devife of old plantation
to Fobn vemain as it is.  te declare it intirely void would be nugatory, becaufi
be would then take the land by bereditary fuccéffion. ihe only method, thersfore,
by which the effecd defired can be accomplifbed, is a tranflation of the bingit in-
tended by that devise for Jfobn, of bewould bave acquiesced in other parts of the
teflament, to bis brotbers, Thomas and William, who were deprived by biim of
the benefits intended for them. thus the benevolence 5f the teffator, interripied
in the courfe directed by bim, will be diverted into the courfe which he wwnrld
bave dirested °f be bad forekmown the caufe of the interruption, although per-
baps lefi copioufly than be wifhed. H.
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the plaintiffs had failed to procure the one, and refufed to accept the other ;

that accounts of the rents and profits of the plantation to be conveyed: to the
plaintiffs, and alfo of the lands recovered from them by the defendent, fince
t-.e laft day of december, ry7o, and accounts of the flaves and perfonal ef-
tate of James Buxton, which came into pofleflion of the defendent, and of
the profits of the faid flaves, and value received by the defendent for any. of
them which he hath fold or otherwife difpofed of, being made up before
commiflioners afternamed, the plaintiffs to be made debitors for the rents

and profits of the lands recovered trom thetn, and creditors for the other ar-

ticles, with the cofts expended by them in profecution of this fuit, the party
from whom the balance {hall appear to be d1: do pay the fame to the ad-

vérfe party; and that the defendent do deliver fuch of the {id flaves as re-

main, if any remain, fubje& to his power, to the plaintiffs. and Solomon .
Sheppard and otuers were appointed commiffioners. -

' BeTwreNn o
JOHN DANDRIDGE and William Armiftead, executors of Bartholomew
Dandriuge, plaintifs, V
AND

THOMAS LYON, defendent.

™ HOMAS LYON, owner of a woman flave named Hannah, whofe
progeny are the fubject of the prefent controverfy, by his teftament,

zfter bequeathing to his wite Mary Lyon, whom be «ppointea one of his
executors, his wiole citate, during her life, bequeathea the three firft chil-
d.ea which Hannai it:ould bring forth to three of his children feveraly, of
whom Mary Frazer was one. Mary razer, who fucceded to all the de-
fcendible property of the cther two legaterics, 2s well as to that of a fourth
child, uncifpofed by them, mads her t:iiament, which, befides the bequeft
of a negio girl to Elizabeth Wiilis after the death of her mother, contained
thele words: 7 giv: and bequ.at. unto 1my dear msther Mary Lyon all the re-
mainder part of my ejtate real and persinal during ber nasural lifes theny after
the deaiir of my sard mother, for this ejlate to return to William Poindexter.

Atter the death of Mary Lyon, John Lyon, the heir at Jaw of Mary
Frazer, commenced an action of detinue, 1n the county courtof New-kent,
agrin{t Bartholomew IJandridge, demanding the flaves in controverly from
him, in whofc pofleflion they were, and who had the right of W illiam
Poindexter. the parties in that aQion, by rule of court, fubmitted the con-
troverfy between them to the arbitrament cf three mion, corfenting that their
award fhould be made the judgment of the court. the arbitrators, by their
-award, affirmed the right of Bartholomew Dandiid;c, and a j::i7ement was
entered occordingly. N

After the deaths of John Lyon and Bartholomew Dandridge, the defen-
dent, fon and heir of the former, claming the right, in attempting to aliert
which his father had failed, commenced an acion of d-tinue againft the
plaintiffs, executors of the latter, in the county court of Jaus iy, for the
fame {laves. on the trial of the 1ffue in this action the award and judge-
ment before mentioned, having been deftroyed by fire, could not be proguc-
ed, nor legaly authenticated, although they have been fince authenticated
and a general verdict was found, and a judgement thereupon rendered, for
the defendent, affirming his right to the {laves.

For an injunéion to that judgement, this bill was brought.

By the court, 31 day of october, 1791. ,

Whether the bequeft to William Poindexter by Mary Frazer compre-
hended thefe flaves? was made a queftion by the defendents counfil b

The words of that bequeft, a// the remainder part of my ellate a.re com-
prehenfive of every intereft not before difpofed which the teftatrix had ; lo

that



OF CHANCERY: i

L

that, if between the bequeft to Elizabeth Willis and that to Poindexter the
bequeft to the mother had not been inferted, the declaration of the teflatrix
that this eftate, i. e. g/ the remaindor part of ber estate, fhould return to
William Poindexter, would have transferred to him her interet in the flaves
as effeCtualy as if they had been defignated by their names. , ;

How will the intervening bequeft influence the expofition of the teftament ?

The defendents counfil objected, that no eftate was bequeathed to Poin-
dexter, after the death of the mother, befides the eftate which was bez
queathed to the mother for her life; but thefe flaves could not be properly
bequeathed by Mary Frazer to her mother for life, becaufe by her hufbands
teftament fhe had before a right to them for that time; and from Mary
Frazers want of power to make fuch a bequeft of the flaves to the mother,
the objeor concluded they were not comprehended in the bequeft to the
mother; and, if not in that, they were not comprehended in the bequeft to -
Poindexter, but defcended to the heir of Mary IFrazer.

If the flaves in controverfy be the three firft children of Hannah and their
iffue, Mary Lyon perhaps had no right to the ufe of them for her life,
otherwife than by the teftament of her daughter, unlefs the bequefts in the
teftament of her hufb:nd Thomas l.yon to his three children be void. and,
notwithftanding the cbjetions made by fome to a bequeft of that kind
founded on the {uppofed inability to appoint an owner before the exiftence of
the thinz to be owned, and on confiderations of humanity, this ccurt, whofe
decifions muft be here authorities, until they be difapproved by the wifdom
of a fuperior tribunal, hath formerly fuftained fuch a bequeft, for theie
reafons; . , :

1. The power to appoint an owner not in exiftence; at the time of ap-
pointment, for example, a child who fhall be born twelve months, or
twenty or IMOre years, afterwards, 1s tolerated by law; but this cannot be
lefs exceptionable than the power to bequeath a thing not in exiftence at the
teftators death, to bequeath to one who is not, and to bequeath that which
is not, may feem abfurd, becaule in fuch a bequeft the right of the teftator
is fuppofed to continue after he ceafeth to be, and confequently ceafeth to
have any right, until 4 taker {hall exit, in the former inftance, and until a
thing to be taken, which is to be produced by fome other thing, fhall exift,
in the other inftance. but they are not more abfurd than teftamentary {uc-
ceflions in ordinary cafes. the difference between them, namely, that the
right of the legatary commenceth lmmediately after the death of the teftator,
in.the ordinary cafe, but not until a more diftant event in the other cafe, are
-unimportant in this difquifition ; for the tranfition of a right implicth in the
nature of the thing two fucceflive events, and confequently fome time muft
intervene, and during that time, whether it be long or thort, the right of -
the former owner continueth. ‘ .

2. The difpofition attempted by fuch a bequeft of what is not in being
the law allows to be effeted by this mode: -a teftator may bequeath his
flaves to traftees, direting them, at the end of a limited term, to diftribute
their increafe in the manner then prefcribed by him. dnd that may be faid to
be the cafe here; for this teftator appointed executors; who are truftees, al-
though by a different name, direCted to fulfil his defire to piovide for lus
children. - _

. The roman civil law, the authority of which, if not decifive, is re-
{pectable, in cafes of teftamentary difpofitions of chatels, allowed fuch be-
quefts as this. IERE - T .

Inttit. lib. II. tit. 20. § 7. Ea guoque res; quae in rerum natura nsm
gf/}, f mods futura ¢ty recte legatur, welutt fructus qui in s funds nati erunt,
aut quod ex illa ancilla natim erit. | .
 Dig. lib. XXX, 1. XXIV. quod in revuim natura adbuc nor sit legari poje,
welutt, quidguid illa ancilla peperyffet, constitit. ‘ N

4. No
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4. No danger of a negro childs perifhing by the cguelty of the mothersg
owner, in not allowing her time to nurfe and cherifh it, for the benefit of
another, is to be apprehended in the cafes where .fuch bequefts occur.  the
moft frequent cafe s, where the teftator, owning one woman 'ﬂavc on!y,
and wifhing to provide in the beft manner he can for a needy family of chil-
dren, would diftribute among them the oﬂfsprm.g which fhe, w1t}3 km_d
tceatment, may rear, left in the hands of his childrens mother, as in this
inftance, or of fome friend, in whole goodnefs to fupply the place qf a parent
he confides. if negro children do perifh, by cruclty of thofe with whom
their mothers live, as is {uppofed, it is believed to be in cafes Whe:re they are
hired out, or are under the dire¢tion of overfeers at places far diftant from
the habitations of their owners

But the flaves in controverfy not appearing to be the three firft children
of Hannah and thzir iffue; let the {fuppofition be, that tae conttary is true,
and that Mary Lyon was intitled to them by the teftament of her hufband
for her life; yet the obje:tion founded on that- fuppofition that they were not
comprehended in the bequeft to VY illiam Poincexter, is .dlfaHOWCd. the
propofition, that no eftate was bequeathed to Wiiliam . Poxpdextﬁr, except
the eftate which was bequesthed to the motucr for her life, if by the words,
b-queathed to the mother, be underftood, ¢jrec ualy bequeathed to the mother,
in which f{znfe they muft be underftood, or elie from the propofition the
conclufion drawn doth not follew, is not true.

Upen the words, then after the d aiv of my mather, for this eflate to re-
turn to Willici: Poindexter, the queftion is, not whether by #bis effate the
defigned an eftate which fhe had or had not bequeathed, or had or had not a
power to bequeath, to her mother for her lifer  but what eftate the defign-
ed William Poindexter {hould enjoy after the ceath of her mother, whether

h: or any other had bequeathed it to her mcther for life? this refers to the
defcription of the eftate, which defcription is all the remainder part of my
eftate, i. e. 21l that remainder after deduéung the negro girl bequeathed to
Elizabeth Willis; «nd confequently includes the il.ves in centroverfy.

Perhaps the mind of no man  who confiderzd tis teftament, defirous
only to difcover the meaning of it, would have cntertained a doubt, before
the invention of un interefted p:rty or his counfil fuggefted a doubt, that the
teftatrix intended 0 cifpofz all her eftate among tirce people.  That inten-
tion is the type aftzr which, if the for 201 verbal ciaticifm be not fo juft
as it is at prefent {uppofed to be, her teframent .y be movided, fo asto ef-
fectuate the intention. let her teftament be wus paraphated: 7 gruemy n--
gro girl Poll to Elizabeth Willis, after the d 0:h of myv wother s and i give all
the refl of my eftate to my mother, during ber ije; and, after o aath, igive
this eftate, that is, all the reft of my eftate; except v gir! ziven to Elizas-th
Willis, to William Poindexter. this is planely her meamng. by the other
expofition, according to which that only was given to \i:7»m Poindexter,
the ufe of which the teftatrix had power to give to her niotier for life, if
thefe flaves were the principal part, as they probably were, 1f not the whole,
of her eftate, William Poindexter, for swhomn the defigned the bulk, would
have taken little or nothing of it, in contradiction to her meaning.

If by the true expofition of the teftament, and by the pliin intention of
her who made it, the {laves in controver{y were comprehended in the bequett
to William Poindexter, the verdict and judgement, by which the defencent
recovered them, were manifeftly contrary to right.

Prefumptions can not be made in favour of the verdiét, becaufe all the
fa&ts and documents, pertinent to the difpute between the parties, pretended
by either of tem to have exifted, appear in the preceding ftate of the cafe,
and by the verdi¢t and judgement the detendent recovered flaves, to which,
according to that ftate, the plaintiffs indubitably had the right,

No



OF CHANCERY. 33

!’ .
No couw. : of I»v can now give the redrefs, which they ought to have, to
- the plaintifil; ani, 1 taey cannot fue tor it in 1 ‘court of equity, they muf
fuccumb. _
Ought this to be fo?  ought a verdi&t and judgement, when the oppor-
tunity to prevens e verdict, or to fet it afide, or to reverfe the judgement,
“hath been furtered to flip unheeded, to be fate, fo that their doom, however
unrighteous, 1s irrevecablet  if by a wrong decifion one be injured, why
.fhould he not have redsefs, as well as when the injury is occafioned other-
wile. ' .
. Our fyfterr of jurifprudence fcems not fo defe@ive as.to fuffer a right to
;redrefs fur any injury to be without a remedy.  the common law delights,
_if the profopopocia may be allowed, in redrefling injuries, by whatever cau-
{es produced. in fome inftances, it is reftrained from granting any redrefs,
and 1n others, the redrefs which it can grant is inadaequate, being either too
.much, or too little, or not early enough. in fuch inftances, the court of
equity, fupplying or proportioning the remedy, or applying it in time, cx-
.ercifetn the {undtions which were the objes of its inftitution. in proceding
.thus, the court of equity maintains a perfe&t harmony with the court of
‘common law, or is not at variance with it, aiding the party to affert, or to
affert in the moft convenient form, thofe rights which the common law ei-
ther recognizeth, or do.i not reprobate, and giving remedies which that
law reluctantly witholds, and thereby contributing its part towards accom-
plithing the main defign of both, which is the attainment of juftice.
»In the court of cowamion iaw, the plamtiffs, in this cafe might obtain a
kind of redrefs by p;'oibffuting a writ of attaint againft the jury for their falfe
-verdict, but this objection ought not to effect a repulfe of -tae plaintiffs ad -
“Grefs to the court of equity; becaufe, if to conduct fuch a profecution, of
"which an example is believed never to have been in Virginia, and fuppofed
not to havs been in England during the laft three hundred years, would be
foand to bz practicable, the remedy would be inadaequate in' two refpects:
for 1 the irjury to the plaintiffs, which is not complete until the execution
of the defzidenis judgement, ought not to be complete; but the profecution
of an a:i.nt woull not impede the execution in the mean time; and, 2 the
defendent, 1 not hindred, obtaining pofleflion of the flaves, removing them
with himfelf, misht render this remedy by attaiat ineffe&u:l:  againft both
which this court may provide. : _
it ror the reafons before explaned application to this court be not proper
to obtaia redr=(s againft a falfe verdi, it feems proper for axaq:her reafon,
rawely, that the pliintiffs could not regularly be per.mitted to give evidence
of the judgement upon the award, which was an important part of their
defence. o
Let the i) 12ltion to ftay execution of the defendents judgement be per-

petual.

BETWEEN . .
CARTER BASSETT HARRISON, and Mary Howell his wife, and
" Anne Armiftead Allen and Martha Bland Allen, infants, by the faid

Carter Bafiet, their next friend, plaintifs,

AND

WILLIAM ALLEN, defendent.

'H E plaintiffs femes and the deferident were the children of William

“ 4 Allen, bya fecond wife. _ _
His fon, by a former wife, John Allen, by his teftament, which was
‘dated in may, 1783, devifed all his eftate to his father, and died in may,
1793, being feiled of lands of inheritance acquired after the date of his tef-

tament.

I. | William
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Willim Allen, the father, in feptember, 1789, made his teftament,
containing devifes of lands, and a begueft of the retidue of his eftate, after
fome {pecific and pecuniary legacies, to his fOﬂS,' and died in july,, 1793.
8y fratute, pafled in 1785, to bein force from and after the firft day of
january, 1787, was enacted sbat when any perfon baving title to any real effate
of tnberitance fhall die inteflate as 17, fuch ¢jtate, 1t _/%’d/l defcend to bis f‘/-l’lfdrm;
if any there be; 1f there be no children, nor their defcendents, then to b{_s Sather;
7 there be mo father; then ta bis mother; brothers and fifters; and their defeens
dents, or fich of them as there be. o o |

On the 8 day december; 1792, a ftatute was made, to feduce into one the
(everal a&s directin the courfe of defcents. the words of it are the fame as
the words before rehearfed of the ftatute of 1785. a fubfequent fection of it
(22) is in thefe words: all and every a_&‘ and acis, cle s1jes qnd parts of aéls
herciojore made comtaining any thing within the purview of this att fhall be and
the same are kbereby repealed. this alk by the laft {c¢tion of it 1s te commence
in force from the pafling thereof | o

In the fame {eion, on the 28 day of the fame december, 1792, a ftatute
was made, by wrich the operation of feveral alts of that {eflion, amon
which is the foremention=d ftatute of the 8 day of december, was fufpended
until the At day of ottober, 1793.

By ftatute pailed in november, 1789, whenfoever one law, which fhall
have repealed anci:er Liw, flall be itfelf repealed, the former law fhali not be
revived without exprefs words to that cffect. (a)

William Alle.. having died whilit the operation of the ftatute of the 8
d.y of december, 17¢2, which is f{i:ppofed 1o have repealed,the ftatute of
17835, was fufpended; w hether during that period the common law which
excluded the daughters from a p rticipation of the fathers inheritance with
their brother was reftored, {o that he al ne {fucceded to the lancs the devife
whereof to John Allen was ineffv iual by i.s death in the teftators life time?
was the qucftion argued by coun..l.

A fecond queftion occurring in the cafe is whether by the devife in
the teftament of John Allen of all his ¢ftute to bis father, thelands acquired
after the date of the teftament were transterea?  this queftion dependeth up-~
on the principles which govern the aeciion of the firit, as infpection of the
ftatutes of 1785, chap. 63. of the 13 day of ¢ecember, 1792, intituled
an 2.t reducing into one the several alts concerning wwills, @ec. and of the fore-
mentioned 28 day of december, in that {zifion, wiil thew. and

A third queftion is, whether John Allens ufter acquired lands, if they
were not transfered by his teftiinent, defcended to his father? which wiil
be refolved by the refolution of the firft queftion; fo that the difcuflion of this
thail fuice for ali.

Ey the court, 27 day of {eptember, 1794.

I. The ftatute of 1785 was not repealed by the ftatute of the 8 day of de-
cember, 1792.

fi. The ftatute of 1785, if it were repealed by the ftatute of the 8 day of
december, 1792, remained during twenty days only rcpealed, being at the
end of that period refufcitated by the ftatute of 28 day of december, 1792.

I. The

(a) Hence was infered by the counsil for the dofendent, trar Juspersion of
the operation of the flatute made the 8 day of december 1792, d:d not revive the
statute of 1785; @ fuspension differing from a repeal in their duration only,
that of one being for a limited, of the other for an indefiniic, period. ~to
which the plaintyfs counfil retorted, the ac¥ of 1785 rfpm{"a/ the commen low
by which the defendent would exclude bis fisters from fhares of bis Jathers Jands
of inberitance, and by repeal of thar att the common law was not restored,

any more than the ait of 1785 was revived by JSuspenfion of the a& which
repealed it.
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I. The ftatute of 17835 was not repealed by the ftatute of 8 day of decem-
ber, 1792, a8 to the fubje of the prefent litigation, becaufe both ftatutes,
being in the fume words, have the {ame meaning.

A ftatute is the legiflative wiil | o

If the Jlawmakers of any country affembling will, for example, that
in the occupation and enjoyment of things, the dying owner whereof fhall
not have appointed a fucceffor, his children, or their defcendents, or, if he
be childlefs, his father, or, if fatherlefs, his mother brothers and fifters, &c.
{hall fuccede to him, this will would be a law, if it were only regiftered
in the memoties of thofe by whom and for whom it was ordained, no lefs
than if the words which fignitied it, cut in wood, or engraved on ftone cr
brafs, were expofed to the view of all, or infcribed or impreffed on puper or
parchment, were depofited among the popular archives.

Sarely laws of civil inftitution might be eftablithed, if the arts of writ-
ing fculpture and printing had net been invented.

They are indeed exceedingly beneficial, enabling men to preferve the re-
cords of acts neceffary to be known by monuments more faithful than tradi-
tion, more intelligible than hieroglyphics, for which thofe arts huve been
happily fubftituted.

But the columns, or tables, or folia, or fkins which exhibit the words
fignifying the will of the legiflature are not theiriclves the legiflative will—
are not the {tatutes— ,

A ftatute being the legiflative will, the repeal of a {tatute is a change of
the legiflative will.

The lawmakers then, in 1785, having willed that all a mans children,
or, if he had not children, his father, or, if the father were dead, his mo-
ther brothers and {ifters, &c. thould {ucceed to his undevifed lands of inhe-
ritance; and that this thould be the law, after the firft day of january, 1787;
and having, on the § day of decemter, 1792, willed that all a mans chil-
dren, &c. fhould {ucceed to his undeviled lands or inheritance, rehearfing
the identical words contained in the ftatute of 1787 ;—when after this the
legiflature added that the flatute of 1785 was and thould be repealed, what
could they mean? |

We cannot fuppofe them to have meaned that the will of the legilature
had changed between 1785 and the 8 day of deceniber, 17g2. the fact is
provea to be otherwile by the continuance in force of the ftatute, which
alone can indicate a continiance of the legiflative will.

he legillative will could not alter between repealing one ftatute and en-
alting the other, becaule no time intervened-—they were simul ac semel, they
were bath, if the former were at all, wwo flatu, 1n the fame breath.

The only other meaning of the repealing fection is that the legiflative will
was changed in 1792  but that meaning is repugnant to the ftatute which
containeth the repealing fection, and which willeth the fame courfe of de-
fcent which the ftatute of 1785 willed.

The repealing fection therefore is rejeCted, except in cafes where thq fa-
tute made in 1785 is altered by fubfequent ftatutes, among which caics Is
not the prefent cafe of fifters demanding a partition with a brother.

II. The ftatute of 1783, if it were repealed by that of the 8 day of de-
cember, 1792, was refufcitated by the ftatute of the fame feflicn.

This, as 1s believed, muft be manifeft to him who will tranflate the lan-
guage of the three ftatutes into equivalent terms with fuch explications of
them by way of paraphrafe as are evidently requifite to adapt a law in gene-
ral terms to particular cafes: for

Then it would be read thus: the operation of the a¢t pafled during the
prefent feflion, by which an act pafled in the year 1785, direfling that lands
of inheritance fhall defcend to all the children of an owner dying inteftate
&c. was repealed, 1is {ufpended until the firlt day of ottober, 1793. and

confequently
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confequently until that time the ftatute faid to be repealed would not be fe.
- pealed, unlefs it was between the 8 and 28 day of december, 1792,

Decree for the plaintiffs,

BETwEEsN ,
JAMES MAZE, plaz}ztg'p’;

AND
WILLIAM HAMILTON and Andrew Hamilton, defendents,

HE fubject of controver{y in the caufe was 406 acres of land, in the

county of Greenbrier, with a right of preemption. the plaintiff
clamed by virtue of a fettlement in 1764. the defendents clamed by virtue
of both a fettlement and a furvey, alleging the furvey, when they firft pre-
tended to derive a title by it, to have been made in 1774, altho the furvey
to which they alluded appeareth to have been made in june, 1775, by an or+
der of council, granted to the Greenbrier company, in 1731.

Before the {pecial court of commiffioners, conftituted by the a& of gene-
ral aflembly, paffed in the may feflion of 1779, the plaintiff exhibited his.
clame, and the dzfendents oppofed it. e

The commiffioners, by their fentence, the 14 day of January, 1780, af.
firmed the clame of the defendents, certifying Andrew Hamilton to be inti-
tled to the 400 acres of land, by right of fettlement, before the 3 dayi of
january, 1778, being part of a furvey of 1100 acres, made for him, in the

year 1774, alfo to have the right of preemption for zoo acres adjoining the
{ettlement. '

This fentence, from which the plaintiff appealed, entering a caveat againft
emanation of a grant in confequence of it, was reverfed the 9 day of o&o-
ber, 1782, by the general court, who ordered that a grant iffue to the plain-’
tiff for the faid 400 acres of land, in right of fettlement, and for 1000 acres
more; in right of preemption, to which no other perfon had any legal right
or clame.

A motion to that court for an appeal from this judgement was denied,
the court of appeals, on the 3oth day of april, 1783, awarded a writ of
error to the judgement; 29 d.y of october following quathed the writ of
error, declaring their opinion to be, that they had no jurifdi®ion over
judgeménts, rendered by the general court, on caveits fued forth in. that
court againft the judgements of diftrit commiffioners; the next day fet afide
the caflation; and finaly, on the firft day of november following, reinftat-
ed it. |

The furvey, under which the defendents clamed, is certified to have been.
made by Samuel Lewis, furveyor of the county, who at that time was an
agent of the greenbrier company.

Upon- the petition of Andrew Lewis, alfo an agent of the greenbrier com-
pany, the court of appeals to whom it was addrefled, on the 2 day of may
1787, entered this opinion decree and order:  tbe several clues of T [’)omg_,r
Walker, efquire, on bebalf of bimfelf and the other members of the Joyal compa=1
ny, and of Thomas Nelson, c¢fquire, on bebalf of bimfelf and the other members.
of the greenbrier company, to grants of all the lands furveyed under feveral or-
ders of council, bearing date the 12 of july, 1749, the 29 of oiober, 1751
the 14 of june, 1753, and the 16 of december, 1773, came on to be beard yg/:
terday and this day, and thereupon the arguments of counfil for the clamants
and of the attorney general for the commonwcalth, baving been fully beard a;z(’l
confidered, it is the opinton of the court, and accordingly decreed and ordered, -

that all furveys, made by a county furveyor, or bis depury properly qualsfied ac-
cording to law, previous to the year 1776, and certified to bave been muds by
virtue of the orders of council to the loyal and greenbrier companies, or ez}‘bc,r of »
them, ought to be confirmed; and that the regiffer be dirested Yfue patents

llpOﬂ
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upon all fiech furveys as fhall be returned and /b certified. this a& of the court
of appeals was authorifed, if authorifed at all, by the 1oth feétion of the
ftatute before: mentioned, which is to this purpole, a// clames for lands upox
urveys under orders of councl, or entries in the council books, fhall by the cla-
mers be laid before the court of appeals, at a time appointed by the aét ; and ball
be beard and det.rmined :n a fummary way, withour pleadings in writing, upon
fuch evidence as in the opinsan of toe court the nature of ti cafe may require;
ard 125 claine fhall be valid, but fu:h only as fhall be beard and efiablifbed by. the
Jaid caurt of appeals, and, cn their certificate, that any fuch clame bath been ¢f-
tablifbed, the regijier is required to tffue a warrant or grant thesempon; and
the attorney general is required to attend, on bebalf of the commomwealth.

‘A grant of the 1100 acres in the furveyors cestificate to Andrew Hamil-
‘ton pafled the feal the 5 day of november, 1783; and the plaintiff, whe
was thereby deprived of that, to which his title was afferted by the judge-
ment of the genural court, for the land recovered by that judgement was in-
cluled in the grant, filed a biil in the high court of chancery, compliining
of the fraud, in procuring fuch a grant, and feeking redrefs. |

The defendents, in their anfwer, relied upon the ‘matters whi~h were dif-
cufed before the general court, en hearing the appeal from the fent=nce of
the court of commiflioners, and relied upon no other matters. the clames
of the defendents to part of the oo acres purchafed from John Tackert,
214 to have been a joint {ettler of them with the plaintitf, and to the whole
purchafed from the companys agem, and certificc by hi:n to hive been fur-
veyed for the defendent Andrew itaiilton, are not nderd faid to have been
difewtlzd, and co not otherwife appear to huve been particularly noticed, in
the judzement of the general court; but that_the former of them muft have
been condidered by that eourt is maniteit by this paper, certified by the pro-
per oficer to have been produced and read at the trals 2 s beredy afign ail
Y TIgat and title in and to d_[m‘/emmt and improvement made by me . known by
tbe mame of Maze cabin, firft tinproven by mifelf ﬂl%l‘- Fames Maze, to dndrew
Hamiltan. witncfs my hand and jral, this firjt aay of jansarv, 17280, fobn Taca
kett, [oal. tefte Famds MMacorclz; and that the other clame by {urvey, which
‘was mentioned in terms in the very featence, the rectitude wr eteof was the fub -
ject of difquiiition, was lizewife conlidered by the general court, no other
caufe to doubt appeareth but the miftuke of a year in the date of the furvey.

When the caufe came on to be heurd before the court of eguity in octeber,
1789, the judgement of the general court, the g d y of otteber, 1782, hav-
ing reverfed the judgement of the court of C‘o:nmzﬁiomrs, fo far as that
judgement related to the 4c0 acres of bLini, laag m the cunwy of
Greenbrier, called the cobin place, and any right of preemption of the
defendents belonging thereto; and the faid judgoment of rhe gener:l
court having awarded that a grant thould iflue to t,ﬂhc: plaintiff for tt;e fa'1d 400
acres of land, in the right of fettlement, and for 1000 acres, in right of

reemption, to’ which no other per.fon hath any le—ga_l ngh; or L;laxne, com-
plying with-the terms of the law, in fuch cafes p;rov'ld:..z?; M’.th{l juagement
of the general court the court of appeals have julicialy dif: drned their
power to reverfe, by their order, the 1 day of november, in the year 1783,
quathing the writ of error broaght for that purpofe; the high couit of chan-
cery delivered this : ‘

, O PI NI O N,

That by the faid judgement of the general court, .the right clamed by the
defendents, under the furvey certified by Samuel Lewis, the 19 day of june, in
the year 1775, to have been made by him for_ the defer'ldcnt Andrew .;.:ta'nn.iton,
fo far as that furvey includes any land to which the right of the plamtlff is af-~
ferted by the judgment, was annulled: that the decree and order of the court of
appeals, the 2 day of may, in the year 1783, on hearing the feveral elames of
Thomas Walker, and Thomas Nelfon, on behalf of t-hemfe.lves, a_nd the
loyal and greenbricr companies, if it contravene, which however is con-

teftable,
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teftable, the judgement of the general court, ought crllot: to bag tthte)eplal?utf}}; ;
ly, becauie he was no party to the order and decree, ut becaufe the
e cou hofe authority in that particular inftance is
judgement of the general court, w ority of the court of appealsin ponc.
fupreme, and therefore equal to the authority o court ugfﬂ In gene
ral, is prior in time to the faid decree and order, ?tn fccl)n qu deﬁt Amg “_’
vale againft them; and that t‘hc. {ubfequent fgndu o t:ie C@ end \ ed?
Hamilton, which was not fanb_‘hﬁed by the 1z:1d %ecree ag L orcer, mt Proih ing
to obtain a grant from the feglﬁer of the land ofiice, am1 In attemp mgf ergt
by to fruftrate and elude the judgement Qf the general court, (\im; a fraud;
againft which the plaintiff ought to be relieved. and pronounced this
s D E C R E E, o ‘

That the deferifents be injqined from cbﬁru&i-ng the plau?.tlﬁf 11? péocedxng
to carry the faid judgement of. the gencral Cogrt into execution, im . do21 at
his cofts, convey to him the inheritar:ce of tie 1100 acrcs.iA n_:cx.-;lol;e in
the faid furvey, and granted to thc. defendent Andrew H?mx Log, 1127 e;tcrs
patent, the g day of november, in the year 1783, or fo muj:? txl:r'eo as
fhall be included within the bounds of the jand to be i-'urv_reyeu‘ or hin, in
perfuance of the faid judgement; and d_Q”uvlfo pay unto him bis cof%s cxgicnded
n préfecuting this fuit: but the plafmm is un-lerftood to bc':1 laccl(zunta ?, }t]o
the greenbrier company, for fo m.ucis qf the 1oni, as he tha ;a cdou(tio the
defendents furvey, in the proporton of three pounds for every hun re hacrgs.
and liberty is referved to the purties o releit to this cgur}t, for its further di-
‘reion, as to any matter relating to the wbject cf this decree. o

The author of this decree, fome tirie attsr it was ngnefl, thought it not
correct in aflerting the plaintiffs rizht to n.ore than 400 of the 1100 acres of
land, becaufe the refidue migi’{t be gppro;_'rl‘atec% by the furvey, in1775, the
fettlers right of preemption bemg. given not beiorcta‘ 1779, and]be:mg dlﬁfer,,nt
fr 1 the right of ietilement. whxch latter the lcgzﬂutuﬁrej by their act o that
year, .recognize in terms implying a preexiiternce of tig r-nghtf, but, upon
turther revifion, he is inclined to approve that part as it is, fo if the right
by {: ttlement cughit to prevale againft a furvey notterior to the fc't!eme)m, to
prove which will be attempted hereafter, Liret 3t appendaze, or fhadow as
ore called it, theright of preemption, fhouid 2CCOLpArY It 16617:361}] a ngturgl
confzauence. and he confcfictn another p rt of tie decree "-.vmclh admltteth
the plA-izitlﬁﬂ to ke accountzble to the grtcx:b:_mr cemspany for tiree pouncs
for every huncred acres of the lgnd recovered by hlm.to bewrong, guaciugue
w71 datay for if the i ttlement rizht be prevaiont zigau}i_“c the right‘b} fur';?y,
ti.e fettler is intitled to « grent upon payment of tix hica} COMmpoiitl n culy;
and if the right by (- ttlement pievale not agami’? the other, the plamtxfi',
not being intitled to the grant, can no- be bound 1o pay any money for it.
and no other error in the decree is yet difcerned.

But, on the 20 day of june, 1791, the court of appeals, before whom
the decree was impeached, declared it in guueral tenius to be erroneous, and,
reverfing it, made the following

DECREE axp ORDER,

That a {urvey be made of the 400 acres of land for the itttlement, to lie
fouth of a line, to be run from a fpring oppoute to Chriftopher Wachubs,
as the fame fhall appear to have been made by agreement between the appel-
lee and John Tackett in the procedings mentioned, fo as to include the ca-
bin and fettlement, and which may be laid down as eithe: party thall dire&,
to enable the court of chancery to decide between them on  the propriety or
reafonablenefs of the location; that the appellant Andrews patent of 1100
acres be alfo furveyed and laid down, to fhew how far the fame doth Inter-
fere with the faid 4oc acres, which being adjufted by the court of chancery,
that the faid appellant be decreed to convey to the appellee the izheritance
of fo much of the faid 400 acres as fhall be found to lic within the bounds
of the faid appellants patent. with warranty againft himn&lf, and all perfons

claming
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claming under him, and deliver him poffeffion thereof, upon the apnellees
paying to him, at ths rate of t1ree prounds per hundred acres, tor the quan-
tity {o to be conveyed:  and as to the reiidue of the fiid 1100 acres, that
the biil be d:fmifed.  but the appelles is, nevertwelels, to Dbz at liderty to
procude to furvey the fiid 1005 acres of 1ind for his pree nption, if he can
find land to {itisfy the fame without interiering with the faid patent, or
other prior clame. ,

The docies, in the térms of it, affordeth fcanty matter, but certain pro-
paitions reported, fron good authority, to have been the founuation of it
afford abundant matter, for

R E M A R K &

I. The court of appeals are believed ‘to have afflumed in this fuit, the ob-
je& of which was to remove an cbftruction to the execution of 1 judgement
of the penersl court, a pover to corre&t that judgement, which they had
renounced the power to corre&, in a writ of error. by the alt of their con-
fhitution, thev are impowered to atfirm or reverfe decrees judzements and
fentence- intiocly, or, if they do not affirm or reverfe them intirely, may
give fuch decree, judgement or fentence as the court, whofe error is fought
to be corre_.ed, ought tu have given  but they can only correét the de:ree
Judrement or ientence which is brought before them by appeal or writ of
crror.  1n this caf= the general court adjudge and order that a grant of 4co
acres of land fhall ifiue to the plaintiff. the defendents bring this judge-
ment before the court of appeals by writ of error. then was the tune to
arhrm. reverfe, or reform the judgement. the court of appe-ls do neit-er;
becufz they have no jurifdiction of the mat:.er, or bec:ufe, in other woics;
tiicy have no power to reverfe or reform that judgement.

Not vithftanairz this, what is done? a few duys after the writ of eivor
was quaili:d, Andrew Haumilton, on the {urvey of 1100 acres, procu s a
grant to hwniclf vl the land, which the general court had : djudged and or-
dered to be gr nted to the plaintiff  this grant was obtained by a deception
practifed upon the resifter  for that odficer, if he had known that the land
granted to Andrew riuailton included the land which, by a judgement of
the general court, irreveriible by the court cf appeals, he had belere been or-
dered to grant to tue plaintiff, ought nct to have ilued, and therefore pio-
bably would not have iijued, fuch a grant to Andrew Hamilton tole
relieved agaisft this fraui, the plaintiff brought this fuit. the high court
of chancery put tae plainuff in the ftate in which he would h_avc been, if
the fraud had not been practifed. the court of appeuls, reverfing that de-
cree, reform the general courts judzement; for of the 400 acres, t the
whole of which that aflerts the plaintiffs title, he is allowed only fo much
as is on one fide of a dividing line, and for that he is to pay taree pounds
by the hundred acres. . . N

The propriety of reforming, in an original fuit, a judgement which vasg
incorrigible in a writ of error, and the confiftency of this decilion with that
of november, 1783, by the court of appeals, have not been thewn, asis
believed. .

But let the cafe be now confidered in the fame manner as if the right of
the defendents, by the furvey, or, which is the fame thing, the right of the
greenbrier company, had not been difcufled before the court of eommiffio-
ners or the general court. ‘

II. The court of appeals are reported to have .aﬂ'ented‘, whether unani-
moufly, or by a majority only, hath not tranfpired, to this propolition,
that the companys right to this furvey ftands e&abhfhed by the decifion of
that court in may, 1783, unalterably by any tribunal; fo that the plaintiff,
claming by right of fettlement, cannot call in queftion the validity of the
furvey, and right of the company, or of the defendents, who in this inftance
reprefent the company, before any court., The
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The truth of this propofition cannot be admitted; }E)ecauff, ?iﬁ’ the
laintiff was not a party to the proceding, then before the court of appeals,
and the decifion between any two parties cannot in law cfn‘ }c;quxty conclude
the right of another who deriveth it not from enh?r ? them; feconfﬂy,
this act of the court of appeals, which is called a decifion, 15 2 manifeft
delegation to the regifter of the land office of a power commlttcd by t.hc
ftatute to the court itfeif, and althp that court 1s indeed _{upreme, and its
decifions not alterable elfewhere, in cafes where before it zre brought the
{entences of inferior tribunals, to be approvc’:d or cox‘l'eé’ggd finally ; yet wken
a matter i1s referred to the court of ‘appeals n th_c ﬁrﬁ.mﬁancc, ‘as was the
prefent cafc, where the judges of it o rot act in their appellate chara&c;r,
that their determination is detinitive, fo thgfi the ]uf’uce. of it cannot be revif .
ed even by themielves, perhaps may bc difputed, as it undeubtedly might
have been difputed, if the determination had been rcfer_red 0 the men who
compofe that court, defignated by their names. and this, without del'pga;
tion from their po ser, tince by therr} the matter, brought up by writ of
error or appeal, may be ultimately acjufted. - * . .
[:I The court of appesls are report-ed t‘o have denied thaL. any right, bY
fettlement on unappropriated lind, exii-ed before thp recognition of fuch a
right by the ftatute of 1779, fo that between the lplkzxvrzuﬁ"s .rlght, by fettle-
ment, which was not betore that aé, and‘the dc-}cl}fiez}ts right, by furvey,
which was four years beforeit, a compettion for priority could not be.

This do&rine fhall be here exanined. .

Between the kings proclamation, i 1767, and the gover{}ors order in coun-
cil of december, 1773, <1l other people. as -vcll as mere fcttaqrs, were re-f’cram-
ed from obtaining grants of land on the weftern waters. this reftraint is con-
ceived to have been unlawful.  lzncs, before they weic granted, were indeed
called the kings lands. but he wus only tle difpenfer of them to ofhers, be-
ing unable to approptiate, by his angle act, one acre to his own uf, 3nd, on
the contrary, being bound to grant tiem to thofe, vho were proceding, in
the courfe prefcribed by law, to acquire exclufive ownerthip of them, and
who, if not obfiructed in that courfe, would have been complete proprietors.
thofe who affirm the regal teriitorial dom.inion to have been other than
that which is now defined, if they attempt to maintain it by ad}ud.icztions of
englith courts, or even of american courts before the late 11’voi_ut10n, or by
acts of englith governors, are warned, that the authority of thete documents
in this queftion is denied *

In the mean time, thefe propofitions are affumed, becauic they are be-
lieved to be undeniable: 1 that cvery man Lud power to enter with the {ur-
veyor for any land, not exceeding a certain quantity, and rot having been
appropriated, and had a right to a royal grant of the lxxx}d. . this power and
right have not perhaps been afferted by legil.tive a&s m diret torms,  be-
caufe fuch an aflertion feemed unneceflary; but the exiftence of the power
and right is {fuppofed and implied by the act pafled in 1745, chap 14, of
the edition in 1769, fect. 2. and by feverd) other a@s; ‘and fuch a fuppofi-
tion and implication in fuch a cafe us this are conceived to be equivalent to
an affertion in pofitive terms. the 2 propofition is, that the kings procla-
mation reftraining the exercife of the power, and interrupting the enjoyment
of the right, was void, and his witholding the grants was contrary to his
duty. if thefe premitfes be true, he, who, being illegaly reftrained from
ufing the means of appropriating a thing unoccupied, takes pofieflion cf it,
and is hindered from procuring a fan&ion of the pofleflion in folemn form,
by another who ought to fupply the form, fuch a pofleflor is affirmed to
have an equitable right to tfe thing poflefled; affirmed with the more con-
fidence becaufe it coincides with the fentiments of the legiflature declared in
the a& now the fubje& of confideration; and coincides too with the primi-
tive natural right which refumes its vigor when its correfpondent civil right

is
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is denied.. that the plaintift had this equitable title, after the judgement of
the general court, {upporting it as a fettlement right, is inconteftable. whe-
ther the time of fettlement were the epocha of the title will be enquired in
confidering the next propofition to which the court of appeals are reported
to have aflented, and that unanimoufly. it is
IV. That a right, clamed by fettlement, eannot, in any cafe, be op-
pofed to a right, clamed by furvey, authorifed by order of council. |
In examining this propotition the following queftions are propounded 1,
what is a right by {urvey? 2, what is a right by fettlement? 3, at wha:
time a right by fettlement originated? and 4, to what time a right by fur-
vey ought to have a relation?  which queftions will be folved by the true
expofition of the ftatute of may feflion 1779. B
" 1. What is a right by furvey? the words of the firft fe&ion, after ex-
termination-of thofe which are unimportant in this difquifition, are, a// fur-
veys of wafle and unappropriated lands, upon the weflern waters, made before
the 1 day of january, 1778, by rhe proper officer and founded om crcers of
council, fhall be and are declared valid. from’ this fetion alone can the fur-
vey, by which the deféndents clame, derive validity; for by the third fe&i-
-an, orders of council, except fo far as they had been carried into execution
by actual furveys in manner before mentioned, that is, by furveys of wafte
and unappropriated lands, &c. are declared void. if the lands {urveyed for
the defendents were wafte and unappropriated, the f{urvey, in which ull the
other charalters requifite by the act are admitted to be verified, was valid,
and the right of the defendents undeniable; but if the land was wholy cr
partialy appropriated, or, to apply it to the prefent cale, appropriated by
fettlement, the furvey was wholy or partialy invalid. o
2. What then i5 a right by fettlement? in the preamble to the fourth
fe¢tion, the wafte and unappropriated lands, upon which pzople had fettled,
are called j:roferzy. acquired by them. a thing appropriated, and a thing
whereof one hath acquired the property, are convertible terms, if they be
convertible terms, the lands on which people had fettled were appropriated,
and confequently a furvey of thens, by authority of an orcer of council, af-
ter that apprepriation, was not valid by the firft fection.  but this appro-
priation by fettlement is faid not to have been an appropriation before it was
recognized by the a& of 1779, and therefore was poft=rier to the furvey in
1775, at which time, confequently, tie land was waite and unapproprixt-
ed. this introduceth the
3. queftion, at what time a right or appropriation by fertlement originat -
,ed? that it originated at the time of fettlement 1s believed to be demonitra~
‘ble from the phrafeclogy and reafon of the act. the preamble to the fourth
fection is in thefe wards: whereas great numbers of people bave fittled 1 the
country upon the weflern waters, upon wafle and unappropriated londs, jor
which they have been bitherto prevented from fiing out patiits o obtaining le-
gal titles by the king of Great-britains proclamations or infiructions to.bis gover-
nors, or by the late change of government, and the prefent wor baving silayed;
until how, the opening of aland gffice, and the efioiiifbment of any certain terms
Jor granting lands, and it 1s juft that thofe feitling under fuch circumffonces
Should bhave foine reafonable allowance for the charie and rijk they have incur-
red, and that the property, [o acquired, fhould be fecured to them. and the
ena@ing words are thefe:  zbar all perfons who, at any time before the 1 day
 of january, in the year 1778, bave realy and bona fide feztled thewmjelves or thewr
Jamilies; or at bis, her, or their charge, bave fettled others upon any wafte or
unappropriated lands on the [aid weflern waters, to which no other perfam bath
any legal right or clame, fball be allowed for cvery family fo fettled, 400 acres
of land, or fuch finaller quantity as the party choofes, to include fuch fettlement.
and where any fuch [ettler bath bad any fiurvey made for bin or ber, under auy
order of the former government,  fince the 26 day of oftcber, an the year 1767,
L | V n’
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in confideration of fuch [fettlement for lefs than 400 acres of land, fuck [J{fcl//er, his
or her beirs, may clame and be allowed as much cf@*owmg wafte ;m 1 zm'ap'pro-
priated land, as togetber with the land o lurveyed will make up the quantity of
400 acres. NOW 1, the reafonable allowance, Whlch the prcar}?,blc declares
that the fettlers ought juitly to have, was a remuneration of fervices pt;rfo?m_
ed at their charge and ritk, in prote&mg thf: frentier, deemed meritorious
by the law makers. the merit was 1n t.he 16:ttlem’ent, and th.eref.ore 1S nea
ceflatily cOévous with the fettlement. the right to remuneration is the cor-
felative of the merit, and therefore of the fan= age with xt,kand confequentl

muit begin with the {ettlement too. 2, the alt declares' the land fettled by
them to be their property, acquired by them, and acquired at their charge
and rifk. the ac& therefore did not create the property, or bring into being
a right which e)}ified not before. 1t ackqowledged the property or rxght in-
deed, but ackrowledged it to be a pre-exiftent property or.r‘xght, pointing
out 4 mode by which the owners might {ue out grants, w}.npn they had been
theretofore prevented, without thcix:"o‘wn 'dcfault, from fumg out, in order
to fecure their legal titles; planely intending to put thc. fettlers in .the‘ {’.cate
in which they would have been, if the rOyal_Proclamatlon had not mhxbﬁ:ed
the furveyors from recciving and making entries. The property or right c?f
the fettlers was confequently acquired, not by the a{i, but betore it, and if
before it, muft have begun with the fettlement, which was the mean of ac-
quiring it. that the law-makers intended to put fettlers in the fame ‘ftate;
as to the antiquity of their titles, with thofe v‘{ho cla}nsd by furveys, or b

entries, or orders of council, before the act, is manifeft by the 6 fe&ion;
enalting, that perfons fuing out grants; upon furveys theresifcre made, under
entries with furveyors, cr under orders of council, for w/y:«’:é‘ rights bad nst
formerly been lodged in the fecretarys office, and a.//b z‘./vg{e, swing out grants Sfor
lands, upon the weflern waters, allowed to ther: in confideration of their settle=
ments, or under former entries wilh the county sirveyor, /cr\ (zmﬂ’x upon the
eaftern waters, Sbould be subject to payment of the tiszal ¢rnpofition visitey, uns
der the former governrient, and to ns other charge or tmpofiticn, save the cci-

Jred
./

mon office fees.  the right of a fettler, if 1t originz;ed with the fettlement,
was a complete right at that time, although; not formaly declared to be le-
gitimate before the flatute in 1779, for an act fan&ified by a fubfequent
ratification is as legal and as much an act of the time when it was com-
menced, as if an authority to do the a& hod been prior to it.

An argument, urged againft the preceding expofition of the « fetion, hatli
been drawn from a verbal criticifm on a part of it. the criticifm is {tated
thus: the legiflature, on purpofe to prevent the conftructicn, by which the
fettlement-right would be made to exill befcre the a& which recognized it,
to the words, wafle or unappropriated lands, add the words, #o wbich 1o other
perfon bath any legal right or clame, that is, hath in 1779, not had 2t the time
of fettlement, any legal right or clame. upon which two or three obferva-
tions will be made. 1, if the words, wafle and unappropiriated isnds, mean
lands to which none have right or clame, and he who a2ffirmeth them to
mean any thing elfe is required to fay what that reaning is, then to the
words, wafle and unappropriated lands, the addition of, to which 1o other per-
fon bath any legal right or clame, is a tautology, for the meaning of the fen-
tence, without them, would have been the fame as it is with them. 2, un-
lefs the word, Aath, import that he, who hath a right to day, could not
have the fame right before, which the critic probably will rot venture to
fay, how will this prove, that he who had a right in 1779, when the 2&
was made, might not have the fame rightin 1764, when th= fettlement was
made? and 3, let the words be read, as the critic would have them under-
ftood, thus; people who have fettled on wafte or unappropriared lands, to which
no other perjon, now, in 1779, hath, not at the time of joiilement had, any
legal right or clame, fhall be allowed, for rvery fonily, 4ce aeses. “

now to
whom
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whomn do the words, fazh, and 44, refer? to the people who fettled? no
man will anfwer this atirmatively; and if they refer to other pertin, the
criticifin, Initead ofopugning, aids the right by fettlement, poftpeiing to
it a {ubfequent {urvey,

Another argument, urged againft the preceding expofition of the 4 feGion
hath been drawn from the preamble to the 7 fe@lon, in thefe words: whereas
upon lanas juiveyed for fundry companies jovcral people bave fetrled, Eic. and
from the enacting part in thefe words: ali porjons fo jt:led fhall have theis ti-
thes confirincd, upen payment of the price for which the comparies or their agcnts
bad publicly offcred the lands for fale, whence was inferred, that fettlers up-
on lands furveyed for the companies, after the fettlements, as well as before,
could entitle themfelves no otherwife than by purchafing {rom the companies,
but thxis fection planely defignates fettlers upon lands furveyed before the fut-
tlements only, as is manifeft from the dictiun.  the words, upon lonids sur-
veyed for sundry companies, mwany people bave sertled, &e. toinclude fettlers be-
fore the furveys muft be paraphrafed thus: wpon lands wiich bave Lecn sur-
veyed for sundry companies many people had settled before the lands were sur-
veyed.  but 1, the more natural, the only trae, explication of the terms is,
upon lands which bad been surveyed many people bave scttled fince the lands wwore
surveyeds fo that the furveying muft have preceded the fcttling, if a man
thould fay, into the houfe built for me one entered, or on the horfe biought
for e one rode ; would any hearer underftand that the building of the houic,
or the bringing of the horfe, was pofterior to the entry into the one, or the
riding of the other? is this lefs prepofterous than the c:.pofition of this 7
fe¢tion, by which it would comprehend fettlers on lands before they were
lurveyed for the companies? 2, by the enalling part of this [etion, the
companies were bound to confirm the titles of fettlers upon lands furveyed,
and not before the {etilements notoriculy referved by the companies for their
own ufe. but how could lands, not furveyed before they were fcttled, be
notorioufly referved before the fettlement by the companies for their own ule?
ifo by the enafting words the fettiers were to pay intereft on the coufidera-~
tion money from the times of fcttlement.  would this b: juft, aind can one
{uppofe it to have been intended where the furvey was after thz fettlement?
i1 this cafe the {urvey was more than ten years after the fettlement,

If the appropriation by fettlement be an appropriation at the time of fet-
tlemient, which is believed to be proven inconteftably by the words or the
ftatute; the fectlement of the plaintiff having been 1n 1764, the land was
not wafte and unappropriated in 1775, when the furvey for the defendents
was made; confequently the furvey was not valid. » ]

But perhaps the order of council, in 1751, may be faid t6 have appropri-
ated the lana, and therefore to have prevented the efficacy oi the plaintifis
fettlement pofterior to it: which lsads to the . .

4th queftion, to what time a right by furvey ought to have a rclation,
that is, in this cafe, whether the furvey fhall have the fame ef:lt as if it
had been an a& of the tims when the order which zuthorized it was grant-
ed? in other words, the queftion is whether the order of council appropri-
ated from the date of it all the lands within its limits? o S

By this order, which is not among the exhibits, otherwife than as the
fubftance of it is ftated in the forementioned petition of Andrew Lewis from
which is extra@ed what followeth, leave was granted to the greenbsicr com -
pany to take up 100oco acres of land, lying on Greenbrier river, n(zth‘WCﬁ
and weft of the Cowpafture and Ncwfoun_dland; and. a time was limited,
within which the company was required to pay the rights, and to procuic
the furveys to be made.

This order, with others, except fo far as it had been carried into execu-
tion by actual furveys before the firft day of january, 1778, was declared
void by the third feCtion of the a& of 1779. if that a& had not paffed, an

order,
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order, the terms whereof ate fo vague and i{id:cﬁnite, perhaps would not
have withftood a legal inquifition into its validity, even if the intereft of
others individualy were not oppoled to it. _

But the order, if its terms import, or if it be expounded {o as to purport;
d grant of authority to this company to feife parcels of land, for WbiCh other
men had entered, or on which other men had fettled, before particular Jo-
cations by the order, indicated by actual furveys, would fo far have been ag
invafion of the peoples rights in general, for reafons explaned before. and
if that be true, the furvey, by which the defendents clamed, cannot havea
relation to the order, by authority of which it was made, for the law fuf-
fers not a relation to work a wrong, . . i
. V. From the propofitions of the court of appeals, an ordinary judge would
have expected a-difmiflion of the plaintiffs bill intirely.  but that court, on
the contrary; have made a decree partly in his favor.

‘The judge of the H. C. C. hath been informed of the conﬁ.derations, on
which this part of the correQing dectee was formed ; but he will fay nothing
of them more than that they are not fuggefted by any part of the act of 1779;
and that this a&t, and two or three others, without thofe confiderations, fup-
ply fufficient light for deciding the prefent queition o ‘

The judge of the H. C. C. who is bound to adopt the decrees of the
court of appeals, for he muft regifter them, and enforce execution of them,
. when'he is performenig this duty, in fuch an inftance as the prefent, where

the fentence, for which he is compelled to fubftitute another, was the refult
of conviction, imagines his relu¢tance muft have in it fomething like the
' poignancy which Galileo {uffered, when, having maintained the truth of the
copernican in oppofition to the ptolemaic {yftem, he was compelled, by thofe
who could compel him, to abjure that herefy. o
After the foregoing remarks were clofed, the writer of them was favored
with this }
¢ ARRANGEMENT or JURISDICTIONS

¢ for afcertaining clames under the act of 1779, to fhew that, though the
¢ rules of grammar may not be tran{graffed, by confiruing thewords, ¢ prisr
“ clame,” in the fettlement claufe, not as prior to 1779, but as prior to the
" ¢ fettlement in queftion, yet {uch conftruction does not contift with the words
¢ and {pirit of the whole law, taken together.

¢ The firft claufe eftablithes all furveys regularly made under entries, or-
¢ ders of council particularly defined, or the kings proclamation.

¢ Thofe under orders of council were to be laid before, and decided upon,
¢ by the court of appeals; and with them no other tribunal could inter-
¢ meddle.

¢ Surveys under entries, or the proclamation, patents were to iffue on of
¢ courfe, unlefs a caveat was entered in the regifters office, which was to be
¢ heard in the general court, and with thefe the commifficners in the coun-
¢ try had nothing to do, either to aid, or deftroy them.

“ The ‘commiffioners were to a& vpon mere fettlement clames, not op-
¢ pofed by actual furveys confirmed before, and between contending clam-
¢ ants upon the wafte lands of the commonwealth, to decide by priority of
¢ fettlement; another branch of duty was afligned them, fo enquire between
* contending clames of fettlements under the companies, not to judge of the
¢ validity of the companies furvey, for that was referred to the court of ap-
¢ peals, but to decide who, by priority of fettlement, hada right to a grant
* from the company, on paying the purchafe.

¢ This being the general arrangement; can thofe lands be faid, under the
¢ fettlement claufe, to b_‘c wafte and unappropriated in 1779, and liable tobe
¢ granted by the commiffioners, which had been before regularly furveyed,
¢ ana that furvey before confirmed by the fame act, unlcfs impeached before
¢ another tribunal? and will not the words, ¢ to which no other perfon hath

a
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““ a prio legal chune or title,” include an exemption of the iurveys io con-
¢ firmed? 1 am fure the Interpretation 1S more natural, more proper, as
¢ making the alt contiftent witn itfelf, and i believe at leaft as gramiatical
¢ as the other,’

COMMEUNTARY.

f%’baxg/y the »ules of grainmar may not be transgreffed, by conflruizc the <words,
¢ prior clame,’ Se. et fuck conflruction does not conjift, &e.)unnl the mcon-
fiicncy be particularized, one, who doth not yet {ee it, can only fay, - that
the words of the fettiement claufe (that is the fourth fection) of the adt, un-
derilood 1n the proper {enfe of them, feem to breathe no fentiment, which
doth not harmionize with every other fentence in the law taken together,

Tbe firff clowse ftabliphes ail furveys reguiarly made, & the firt fe&ion of
the act declareth all furveys of WASTE and UNAFPROPRIATED fands,
vude, &c. good and valid. this quotation therefore leaves the queftion,
whether the land furveyed in this cafe was appropriated by a fettlement be-
fore the furvey? undecided, otherwife than by a fimple athrmation, that it
eftablithed all {urveys, without diftinction, that is, by taking for grantcd
what is denied; a kind of argument which one party in this contioverfy
ufeth as if it were not a fophifin.

Those under orders of council were to be laid before, and deceded upon by, the
court of appeals ;] by the decree, as it is called, of the 2 day of may, 178 3
direlling the yegifier to iffue patents upon 2ll fuch furveys AS SH AL!. BE
RETURNED, or by anyrother words in that act of the court of appeals,
doth this {uivey, or any other farvey, appear to have been laid before that
court, and, if not laid before them, to have been eftablithed, that is lesaly
eftablifhed ? N

And wwith them no other tridunal could interned Lo} by the feventh feQion
of the a&t, people, who had fettled upon unpatented lands, furveyed for
companies, except only fach lands as, before the fettleinent of the fame,
were notoriouily referved by the compsanies, for their cwn ufe, [hall have
their titdes confirmed by tize members of fuch companies.  this decree of the
2 day of may, 1783, did not decide the queltion between the fertlers and
companics 1o juch cafes. it could rot decide the queilion in caifes where
the furveys wore returned aiter the decree, upon which alone it (2meth to
operate. if then no other tribunal could intermeddle with this matter, the
ctifers muedt Iofe their rights, altheugh they were able o prove their fettle-
ments before the reforvations, yea, although no refervations had been.
Surveys widor eniries, or the procigiiaiiciny, patlits were 1o 1jfne oi of coiifo,
nil+s a cavest, Te.] this is certainly corred, but urimportant.

The commifiponers were £2 all upoin mere jeltieinent ciames, it oppajed by ac-
tral firveys conjirmaed doforc, ond between contonaing climants wpia ihe wwefis
lawds of the csmiiniwealtt, to decide by priority of folilements ansthor brarch
of duty was affigned them, 1o enquire between contending clonies of  [trl inenis
inder the compavics, not ts judze of the walidity of the conpuiies survey, for
that was referred fo the court of appeais, but to decids whs, by prisvity of set-
tlement, bhad a right to a gract [romthe company, on payving the purchase.)
inftead of this farrago of text and glofs let the unfophiiticated words of the
a¢t be fubftituted, thev are, ¢ the commitiioners have power to hear and
¢ determine titles, clamed in confideration of fettlements, to lands, to which
“ no perfon hath any other legal title, and the rights of perfons claming
¢ preemption, as alfo the rights of perfons claming unpatented lunds, fur-
¢ veyed for companies, and fettled.’

This being the general arrangement ;] what then? let us try whether it will
thew what it was ftated to fhew. the argument intended by the arrange-
ment may be exhibited thus: by the eighth {etion of the act, jurifdiction
being given to commiffioners to <hear and determﬁme the rights of people
claming in virtue of fettlements; by the fame fection, and by fome other

acts,
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‘aéts, jurifdiGion being given to the generalVCQ‘ul‘t' to heat:‘ agd determifie thg
rights of -people, who had entered caveats ag_zunf’F cmanations of grants upen
furveys returned; and by the tenth fection of the aé’c .Of 1779 Jg{lfdlftlon
being given to the court of appeals to hear and detem}me clames }ald- bchrc
them for lands upon furveys under orders (?f Councﬂ,_ to the .dlfcuﬁ"lon. of
‘which clames the attorney general was required to attend, on -beha!f of the
commonwealth; this being the general arrangement of jurifdiGions, it
thews, that, though the rules of grammar may not be tranfgreffed,‘by.con—
ftruing the words ¢ prior clame’ in tl.lC' fettle.ment claufe, not as Pprior to
1779, - but as prior to the fcttleme’n.t in quettion, yet fuclh Conf’cruéfapn doe:»s
not confift with the words and fpirit of the whole law taken together. this
perhaps may pafs for demonftration with thofe‘ Whp have fagacity to’d.lfcem
a concatenation of the arrangement with what is faid to be thewn by it.
Can thofe lands be faid under the fettlement C/cz_‘zg[e. to be wafle flizaf unappro-
priated ini77797] this is nothing more than a repetition of the principal quef-
tion, namely, whether the lands in c.Ont_YOVCrf}’,_ by the words of the fourth
fection of the a& of 1779, were, notwithftanding the fettlement thereon by
the plaintiff in 1764, wafte and unappropriated, fo ._that the furvey thereof
for the defendents was good and valid by the firft fection of the a&?
 And liable to be granted by the commiffioners,) if the plaintiff had, by his
fettlement, acquired a property in the land, as hath been attempted to be
‘proved, -he ought not to be deprived of that property, becaufe the commif.
-fioners had no power to award it to him. ’ o
Which bad been before regularly furveyed,l if the land was appropriated by
the fettlement, the pofterior furvey of it was not a legal furvey, - fo far as it
included the fettled land. B
And that furvey before confirmed by the fame ait, unlefs tmpeached, &e.]
furvey, if it were not of wafle and unappropriated lands, was not before con-
firmed by the fame aét. ' ' _ ‘
And will not the words ¢ to <which no ather perfon bath a prior legal clame or
¢ title’ include an exemption of the furveys fo corfirmed? . this is the fourth peti-
tio principii occurring in lefs than twice four lines, to which the anfwer is,
the words recited do not include an exemption of furveys, if the lands fur
veyed were not wafte and unappropriated, becaute thofe furveys were not
confirmed by the aét. ‘ ' ‘ ,
I am fure the interpretation is more natural, rior- proper, &e.] the interpre-
tation here meant is that, by which a furvey of lands is good and valid, al-
.though the land had been fettled before the furvey, and the other interpre-
tation is that, by which fuch a furvey is not good and valid. confidence
cannot determine which interpretation is more natural, more proper, more
‘confiftent with the a&, and more confiftent with the principles of juftice,
however as much confidence is on the fide of the latter Interpretation as is
on the fide of the former,

BETwWEEN
ISAAC WILLIAMS and Jofeph Tomlinfon, plaintifis,
AND

JOHN JEREMIAH JACOB and Mary his Wife, and David Jones, de-
Jendenss, |

TH E plaintiffs, in right of fettlement, clamed the land in controverfy,
, lying in the county Ohio. '

They ftated in their bill that they had located on this land a military ‘war-
rant. - no proof of the warrant and entry with the furveyor for the purpofe of
locating it appeareth ; but the grants to them, * herein after mentioned, are
proof of this wartant, or of fome other legal warrant, becaufe, otherwife,
thofe grants could not regularly have iffued- R -

David
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DDavid Rogers, in_.1775, located a military warrent parily on the lands
cl‘upcd by g‘ue plintils, an}‘I at thet ume in their pofleffion, and partly on
}auu’ then clamed by the defendent David Jones, in right of fettlement, or
in character of agent for the indiana company, and procurcd a {urvey of them,
with other lands adjacent, the fum of 2ll which quantities was 119 3 acres,
to be made and certified by the proper officer.

' he plaintiis exhibited their climes before the {pecial coart of commiffion-
ers, conftiturzd by ftatute of muay feffion, 1779, who, on the 15 d.y of fe-
bruary following, athrmed tie right of the rluntiff Jofiph Tomlinfn; but

do not appear to hae given fentence on the clame of the other pliiitiff. they
poftponed it, ut thar hrit meeting, as he fuggefted, becuule the defendent

Mary, who clamed the lunl in controverly by devife in the teftament of
David Rogers then dead, did not attend, and they declined any iurther con-
fideration of .t, at a f{ubfequent meeting, becaufe they thought the mat-
ter transferred to anotaer tribunal by the caveat afier mentioned.  Lut thele
procedings b:iore the court of commiffioners feem unimportant, unlefs it be
to thew thet the plaintiifs perfifted in endeavouring to affert the rights which
they clamed.

- The plaintiff Jofeph Tomlinfon, however is fupp2{2d to have belicved his
rizht fecured by the adjudication in atfirmance of it by the court of commifi-
on.rs; for he did not unite with the other plaintiffin a caveat which he cntered
againit emanation of a grant upon the furvey made for D.vid Rogers.

"The plaintiﬁf Ifaac Williamus {tated, that counfil was rerained and inflru&-
ed to profecute the caveat; bat that fub2ozn2s, which were ieat by the coun-
iil, for {ammoning witnefles to {upport objections azainft the grant, nct
having come to him in due time, which is fuppofed to have happened from
the diitance between Ohio, the place of his refidence, and :ichinond, whers
tiie counfil reiidad, the caveat was difiniffed.

After difniTion of the cuveat, a grant to the defendents John Teremizh
Jacob and Mary his wife o” the land furveyed tor Duvid Rogers, dated the

firft day of april, 1784, paidzd the feal.

The plaintiifs obtained grants alfo of the laads which they clamed, but
the operation of thoie grants, as conveyances of legal titles, che dites of them

beins, onsin 1785, and two others in 1737, was hinle-od by the anierior
geant o Jobn Jeremiah Jrcob and Mary his wie,

To re nove this impodiment o the benefit of their grants the plaintir
sied dheir bill ta the hizh court of chancery, praying that thole defeadon
mizhe be deorzed to convey to the plaintidls fo muciy as they chimed of the
lands granted to the reprefentatives of David Rozers.

The dzfendents Joha Jeremiah Jacob and Mary bis wife, by their anfiver,
infilting that David ko ers had the right, by fetdement, prior to tue teitle -
ments, in virtue of which the plaintiffs clamed, faid they had fold thelr rizhe
to David Jones, and required that he thould be cited to dufend it.

Before this anfwer, to which oath was made in november, 1789, was
filed, David Jonss was no party to the {uit, and, for fome time, iniccad of
claming any title derived from the reprefentatives of David Rogers, had con-
federated with the plaintiffs in oppofition to that title, <«hich was adverf:
to his own right by fettlement, or derived from the indiana company, ftared
before. but his purchafe of that title fince from thz ot dolendzats did
neither vitiate his prefent right, becaufe he was not bpund, b_y any general
praecept of juftice, or by a particular compadt, to adm.lt t?.ae pl;;mtm‘m_ L0 par-
ticipation of the benefits of the purchafe, nor render his title to the litigated
lands better than the title'of thofe from whom he purchafed, becaufe he had
notice of the clames which the plaintiffs at that time weve endeavouring
affert, and never had abandoned. . ‘

. The plaintiffs apprifed of the purchafe by David JIonf:ls, finding that thé‘e/-
By, from a fygtagomf’c ,W.xtvh them, he was become the only party iqg;m:t
’ whom
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whom they muft ﬁnaiy have redrefs, and whofe change of fides, they feem

hought a perfidious tergiverfation, filed a bill againft

improperly to have t verl
E?[E P if I{;c were a Jite pendente purchafer, this bill was unnccgﬁ'ary, becaufe,
without being made a party, he would have been made fubje& to a decree

oainft the other defendents. ,
abfglreatt:lpart of the anfwer to this bill by the defendent David Jones is the
hiftory of his procedings in the character of agent for the indiana company,
which is unimportant; for he did not ftate that he derived his title from the
company, nor expline what their title was. in the remaining part of the

anfwer he chiefly relied upon the priority of fettlement by men from whom

David Rogers clamed. _ , |
Bv the examinations of witnefles which, although taken before David

Jones was made a defendent, might regula}rly be read dgainft him, %f he were,
as he is prcfumed (a ) to have been, a /zt.e ]{e’ﬂddﬂlef purchafer, the priority
of fettlement by men, whofe titles the plaintiffs have, appeared to the court
of equity, at the hearing in may, 1792, to be proven. o

If that fact had not been proven, and if the evidence of priority had feemed
otherwife equilibrious, which was thought to be more than the defendents
could plaufibly allege, the court allowed a&.uaI pofleflion of the plaintiffs,
at the time of location by David Rogers of his warrant, to preponderate,
and prefumed, in conformity with the maxim m acquali jure potior eff conds-
tio poffidentis, the right by fettlement to be in the plaintiffs. B

Upon this proof or prefumption ; whether th.e owner of a military war-
rant could lawfully locate the warrant upon land in pofleflion of another who
had fettled upon it before the year 1779, and deprive him thereof > was the

aeftion, which the H. C. C. determined on the fide of the fettler, for rea-
?ons ftated in the cafe between Maze and Hamiltons, decreeing accordingly.

The court of appeals, in november, 1793, reverfed the decree, (4 firft,
becaufe the examinations of witnefles, on behalf of the plaintiifs, to prove
the priority of their fettlements, cught not to have been read againft the de-
fendent David Jones, who was not a party at the time the examinations
were taken; and, fecondly, that court were of opinion unanimoufly, thata
fettlement gave no right to lands, in law or equity, before the a&t of 1779,
and was then to operate upon mere wafte land, not to defeat any clame of a
citizen to lands under furveys eftablithed by that act.

R EM A R K S

I. Upon the rejeCtion of the examinations.

1. The court of appeals, in delivering their opinion, {tated that the plain-
tiffs replied to the anfwer of the defendents John Jeremiah Jacob and Mary
his wife, took out commiffions, and examined the witnefics on notice to Ja-
cob and wife; infinuating, that after that anfwer, difclofing the purchafe by
Jones, the witnefles were examined. but the tranforint, then before that
court, fhews the witnefles, to prove the priority of fettlement on behalf of
the plaintiffs, to have been examined before thofe defendents had fworn to
their anfwer, and before David Jones was formaly made a party.

2. When no exception to reading examinations appeareth to have been
taken, at the hearing, before the inferior court, the fuperior court, upon an
appeal, may properly, as is conceived, prefume the reading of the examina-
tions to have been unexceptionable.

3. Perhaps

(@) Presumed because, 1, he doth not fhew when be became a purchaser,
nor even allege the purchase to have been prior ta the inflitution of the plaintiffs
demand by filing their original bill, and, 2, be was confeffedly for some tume a
confederate with them in oppofing the title of David Rogers.

(6) The decree of reverfal doth not explane the reasons of it; but that
they are bere truly flated unqueftionable authority can be produced to fhew.



CF CHANCERY,. 4y

3. Perhaps the examinations ought not to have been rejected, if the excep-
tion had been taken before the interior court: for if the defendent David
Jones were a Jite pondente parchafer, tie examinations, ungueftionably, might
be regularly read ag .init hin.

4. i he do not appear to have been a Jite pondonte purchafer, therc being
govd realon t prefume him to have beon fuch a purchafer in thus cule,
ougat e decres, 00 the ground of examinations having been imipreperly
read agaamt (e deferdent David fones, to have been revericd acuinit the

o

defengents john Jerciuah Jacob and Mary his wife?  and oo it the rever-
{al and aiimiiaon or the bill, upon the fame ground, to have Gt Luioiute,
as to the defendent David Joncs? ought not the difiniflion to have teen with-
out projudice? in winch cafe the plaintins might have carried thiir Jecree
azainft Jucob and his wifz into execation, even againft the deiendens Duvid
Jones, unlefs he thewed himfelf not to have been a /ire pond e purchaler.

5. The pofieflion of the plaintiffs, ar the time of the fm‘vey-by iYovid
Rogers, a falt admitted, is {uificient preflumptive proof, as hith becn ob-
ferved, of a prior fettlement by them, until the contrary be proved by the
other party, whiich 15 not pretended to have been done.

But if proofs of prior {zttlements by the plaintiffs were inconteftable, thoy
would not avale: for

II. That court have relolved, that a feitlement gave no right in law or
equity before 1779. upon which to the remarks made in the cafe between
Maze and' Hamiltons (hall be here added only, that the right by fettiement,
which the general aflembly folemnly adopted, dignifying it with the empha-
tical appellation of property, now appeareth to have been a property, from
which any man, with a military warrant, mightextiude the proprietor; and
that the military man, with his warrant, was a more tcrriiic invader than a
company, with their order of council; for the latier were obliged to let tis
fettler keep the land upon payment of a certain price; but the military man
plundered, without permitting the fettler to rantome; who, in the anguith
of foul, felt by one forced to yield up that, which troil expenfe and danger
in the acquirement amelioration and picfervation had endeared to him, could
only bewail his misfortune in fome {uch terms perhaps as——.Jic/cis frogulis
arva, and mutter to himfelf

Liapius baec tam culta novaliz miles habobit 2
BETwEZEN
JAMES BURNSIDES, plamtiff,
AXD |
ANDREW REID, Samuel Culbertfon, Thomas Walker, acfenaents, and
BrTwEEN
ANDREW REID, attorney in fa&t and affignee of Samucl Culberifon,
plaintsff,
AND

JAMES BURNSIDES, defendent.

~JVHE fubjedt of controverfy in thefe caufes, between James Burnfides,
T and Andrew Reid, on behalf of Samuel Culbertfon, swas four hunared
acres of land, called Culbertfons bottom, clamed in rignt of fettlement, ith
{ix hundred acres of the land adjacent, clamed in right of preemption.
Andrew Culbertfon had made a fettlement on the land called his.bottom,
in 1753; left it through fear of the indians; and afterwards fold it to sa-

muel Culbertfon. .

During feveral years afterwards, that part of the country was\mfei’cg«_ﬂ by
the enemy, fo that the place appeared to be defcrt-ed by the -Cu;bcrtigr}s,
although they feem to hav.c done every t‘hlpg, which they could do iuicly,
to prevent the belief of an intended dereliction.

N Their
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Theit removal however having been to a great diftance, before ‘Samuel
Culbertfon could affert his title conveniently, other men clamed‘ ‘t.he land
which had been fettled, all whofe pretenfions at length concentered in Tho-
mas Farley or Farlow, who paid for it the purchafe money demand'ed by
{fome men, called the loyal company, to whom the governor in council hzgd
oranted lcave to appropriite an enormous territory, including within its 1;;-
Zv-i:s, if it can be faid to have limits, this parcel. . i
 In maich, 1775, ‘Thomas Farley procured the land, w}nch he,hgd thgs
bought, being 355 acres, to be {urveyed, aqd took a certificate thereqf, in
order to obtain a grant fo feon as the land office, then o;cluded, thould be
opened; and affigned his right to James Burnfides. ‘ '

fn may, 1779, Samuel Culbertfon, by letter of attorrey, impowered
Andrew Reid to demand, and inftitute procefs for recovering, poficflion of
‘the land. , _ ) .
~ In 1782, the controverf(y was exhibited before the court of COﬂlmlmOH(?r§,
a tiibunal, cosftituted by ftatute in 1779, for deciding cafes between liti-
gant fettlers, by their fentence the right of James Burnfides to fou.r hun-
dred acres of land, including the three hundred and fifty five, which had
been furveyed for Thomas Farley, in right of ﬁ:tt}ement, and to fix hundred
acres adjac—ent, in right of preemption, was fuﬁ;ained. .
~ Andrew Reid, having entered a caveat againft emanation of a grant to
James Burnfides, which otherwife would have pafled the feal, upon a cet-
tificate of the adjudication by the commiffioners, prefented a petition to the
generzal court, ftating that unavoidable accidents had difabled him to produce
before the commiflioners, at'the time of tucir feffion, teftimony, which
‘otherwife he could have produced, fufficient to {upport Lis clame, and pray-
ing the-fame to be confidered. the general court allowed a hearing, and
thereupon, the 12 day of o&ober, 1784, reverfed the adjudication of the
commiffioners, and awarded thata grant {bould iffue to Samuel Culbertfon
for the lands$ clamed both by fettlement and preemption. v
, 'T'o obtain an injun¢hon for ftuying execution of this judgement of the ge-
neral court, on certain grounds {iuted in the bill, and to compel the defen-
dent Thomas Walker, an agent for the loyal company, to yield his confent
to a grant to James Burnfides of the land clamed by him, were the obje(ts
of the fuit, in which he was plintiff  an injun&ion, until further order,
was granted, in may, 1785. the grounds ftated in the bill were, 1, that
the right of Culbertfon, which origimted' in a {cttlement, a fpecies of right
never adopted for legitime before 1779, was, by the ftatute of that year,
peftponed to every other right therein recognized ;. fo that the right of Tho-
mas Farley now derived to James Burnfides, which was by furvey, and ef-
tablifhed by that a&, although the furvey were pofterior to the lettlement,
muft be fuperior to the right by fettlement, and therefore ought to prevale
againtt it. /a/) 2, that the decree, as it is called, of the court of appeals,
the 2 day of may, 1783, on the clames of Thomas Walker and Thomas
Nelfon, fome way or other, determined the queftion in this cafe in favour
of James Burnfides. /4) 3, that James Burnfides had the right even of
Andrew Culbertfon by purchafe from ore to whom it had been transfered,
before the pretended fale to Samuel Culbertfon. (¢) |

Before the defendents in that fuit had anfwered the bill, James Burnfides,
having, in january, 1786, procured to be made a furvey of 1200 acres of

land

(@) The climax of rights, bere attributed to the Satutes  feems to have been
Jabricated by the companies of land mongers, who, not content with the extra-
vagant licenfe granted to them by orders of council, perbaps as beneficial as if
they had been boundlefs, wifhed to convert them into mongpolies,

(6) See the cafe between Maze and Hamiltons, ante 36.

(¢) The teftimony in proof of this purchafe is incredibiy.
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land, “including the lands in controverfy, and a certificate thereof, furrepti-
tioufly obtained a grant to himfelf of the faid lands, of which granta repé-.il
is the object of the other fuit, commenced again{t him by Andrew Reid.
. On hearing thefe cavfes together the 135 day of may, 1792, tie opinicn
and decree of the high court of chancery were pronounced in thefe terms:
¢ The court is o opinion thut James Burnfides, after obtiining an in-
juncion to ftay. execation of a judgement by the general court againét him,
having procuied a furvey to be made, and a grant to himfelf ¢ pafs the
feal, of land, to which land the title of Samuel Culbertfon was afierted by
thait judgement, and which according to the judgement would have ieen fe-
cured to him by a grant, if james Burnfides had not prevented it, was guilty
of a fraud, becaule the regifter of the land office, if he hud kuown fuch a
judgement to have been rendered, by which he was ordered to ifite a grant
of that land to the faid Samuel Culbertfon, ought not to have iffued, and
therefore probably would not have iffued, the grant to Burnfides. and the
court is alfo of opinion that Andrew Reid, on whom the right of Samuel
Cuibertfon hath devolved, is not barred of relief againft James Burnfides,
by the decree and order of the court of appeals, on hearing the clames of
Thomas Walker and Thomas Nelfon, not only becaufe a clame under the
furvey for Thomas Farlow, which James Burnfides in his bill fuggefts to
be the foundation of his title, doth not appear to have been eftablithed by
the decrec and order of the court of appeals, aad could not be legaly ¢fia-
blith=d, fo as to bind the right of any who were not parties in that proced-
ing, but, becaufe the grant to James Burnfides was founded, not on that
furvey but, on-a furvey certified to have been made for himfelf, in january,
1786, by virtue partly of an entry, on a certificate from the commitfioncrs
for the diftri&t of Wathington and Montgomery counties, for sco acres,
dated the 10 of feptember, 1782, which certificate of the commiffioners.
with their adjudication affirming the right of James Burnfides, was annuisd:
by the general courts judgement aforementioned. and row the court would
have pronounced fuch a decree as in its opinion, if vyhat felloweth had not
- heppend, ought to be made—a decree rearly like that which was proncunced
‘in the cafe between James Maze, plaintiff, and Andiew lamilton and
~William Hamilton, defendents; but that decree hath been reverfed by the
court of appeais; and this court, from that reverfal,. fuppofeth, perhaps
erroneouily, the opinion of that honorable court to have been, that, by the
order of council, granting leave to the greenbiicr company to take up
100000 acres of land, lying on Greenbrier river, northweft and weft ¢f the
- Cowpafture and Newfoundland, all lands within thofe limits, if they muft
be called limits, were appropriated, fo thai the company or their agent had
ower to furvey and fell any parcel, which they thould chufe, of {uch land,
although another man had fcttled on the parcel before the furveying and
felling, and although the act of general affembly, pafled in the year 1770,
had declared to be juft, that thofe who had fettled on the weltern waters,
upon wafte and unappropriated lands, for which they. had by feveral caufes
~been prevented from fuing out grants, under fuch circumftances, fhould
have fome reafonable allowance for the charge and rifque they had incur.-
red, and that the property fo acquired thould be fecured to them; the ho-
norable court feeming to have underftood that, by the terms wafie and un-
appropriated lands, tr which no other perfon bath any legal right or clamy,
the a@ intended lands which the company had not chofen to furvey, after,
as well as before, they had been fettled ; *whereas fome, who have obferved
that the furveys made by orders of council and confirmed by the act arc
furveys of wafte and unappropriated lg.nds li»kcw1‘fc, think the application
of the term, wnappropriated, in the ‘cafe of lands furveyed by orders of
council, ‘to lands not fettled before the furveys, would be found criti-
cifm; efpecialy the a& having dignified the fettlement with the’cn}p};a_
‘ : ‘ tice
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tical appellation of property, property acqurred,} and acqun:cd at charge
and rifque, means of acquirement generaly eﬁeemed meritorious; and
think the words /Jands, 79 which no other perfon bath any._/ega/ rngt' or
clame, miore reftrictive than the words /ands unappropriated;  which
comprehend lands to which no other perfon hath any right or clame,
whelther legal or equitable; and the honorable court feemmg to have' under-
ftood that the act, by the terms upon lands /z:ir"gf)/fd for /undry companies, &e,
pesple bave jettied, e, in the feventh fection, defigned to include Jands
furveyed as well after, as before, 't'ne fettk?ments 5 wherea‘_s fqmc commen-
tators conceive that the interpretation, thcl_l copﬁncth the words to furv&;ys
prior to the fettlement, is not inconﬁﬁept with the I‘}llCS of grammar, Wltil
the intention of the legiflature, ~or with the principles of natural juftice,
and this court fuppofeth the opinion of the honorable court to have been,
that where a fettler of land, fmvey::J.after his fettlen:ent by virtue gf the
companys order of council, had obtained a grant of the land,- including an
additional quantity in right of preemption, one, whg was a prior fettler, re-
covering the fettlement from th2 grantee on tha.t principle, fhall not recover
with it the preemption land; whereas others think that he, who recovereth
in rizht of priority, ought to be in the condition in which hf: would have
been, and confequently ought to haye the preemption, to which he would
have been intitled, if the pofterior fettier had not obtained the grant. and
this court alfo fuppofeth the rights of the loyal com pany, ur.lder. whom
James Burnfides in the principal cafe clameth, and the territorial limits of
whofe order of council are not more definite than thofe of the other compa-
1y, to be no lefs extenfive, and not lefs to be prefered to the rights of fet-
tlers, than the rights of that other company; on thefe fuppofitions, this
court, in order tc fuch a final decree as at this time is believed to be con-
gruous with the fentiments of the court of appeals, doth dire& (d) that a
furvey be made of the 400 acres of land, for the fettlement by Andrew Cul-
bertfon, which may be laid down as either party fhall defire. to enable the
court to decide between them on the proprie'y or reafonablenefs of the loca-
tion; that the patent of James Burnfides be alfo furveyed and laid down,
to thew how much it includeth of the gco acres; and when this fhall be
adjufted, the court doth adjudge order and decree that James Burnfides do
convey to Andrew Reid the inheritance of fo much of the 4<0 acres as f{hall
be found to lie within the bounds of the faid patent, with warranty againft
himfelf, and all claming under him, and deliver pofieflion thereof, upon
Andrew Reids paying to him, at the rate of thice pounds per hundred acres,
for the quantity fo to be conveyed, that as to thofe 400 acres the bil] of
James Burnfides be difmifled; and, as to the refidue of the land contained
in the patent, that the bill of Andrew Reid be difmiffed; but Andrew Rejd
is neverthelefs to be at liberty to procede to furvey the 600 acres of land for
his preemption, if he can find land to fatisfy the fame, without Interfering
with the faid patent, or any other prior clame.’

From this decree both parties appealed, each from fo much of it as par-
tialy difmifled his bill.

On the 19 day of november, 1794, the court of appeals pronounced their
opinion and decree in thefe terms:

¢ The court, having maturely confidered the tranfcript of the record and
the arguments of the counfil, is of opinion, that the faid decree s erroneous
in this, that, after fetting afide Burnfides patent, for fraud, fo far as jt
comprehended the lands adjudged by the general court, in 1784, to Samuel
Culbertfon for his fettlement right, it makes the preemption clame of the
faid Culbertfon, founded on the faid judgement, yield to the patent of the

faid

(d) Conformably with the decree entered by order

_ of the court of appeals in
the cafe between Maze and Hamiltons.
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faid Burnfides, which was not obtained till 1786; which patent appears to
have been chtained upon a furvey made in 1786; and herein this cafe dif-
fers from the cafe of Maze againft Hamilton, becaufe that furvey was made
under the gieenbrier company in 1775 therefore it is decreed and ordered,
that the faid decree be reverfed (¢) and annulled, and that the faid James
pay to the ippelices, 1n the firft fuit, and to the appellant, in the fecond,
their cofts by them in this behalf expended.  and this court, proceding to
make {uch decree as the faid high court of chancery thould have pronounced,
it is further decreed and ordered that a furvey be made of 400 acres of land,
for Culbertfons fcttlement, and 6oo acres adjoining, which may be laid
down as either party may require, to enable the court of chancery to deter -
mine as to the reafonablenefs of the location; that the patent to James Burn-
fides be alfo furveyed and laid down, to thew how much it includeth of the
1000 acres, and, when this hall be adjufted, that the faid James Burnfides
be decreed to convey to the faid Andrew Reid the inheritance of fo much of
the 1000 acres as (hall be found to lie within the bounds of the faid patent,
with warranty againft himfelf and all claming under him, and deliver pof-
feiffion, upon his paying to the faid Burnfides, at the rate of three pounds
per hundred acres, for the quantity {fo to be conveyed; that as to thofe
thoufand acres the bill of the faid Burnfides be difmiffed; 2nd, as to the re-
fidue of the lands contained within his patent, that the bill of the faid Reid
be difmiffed, and that the faid Burnfides pay to the other parties their cofts
in each fuit in the high court of chancery.’

R EM A R K S,

The decree is admitted to be erroneous, by him who delivered it, and
who declared, at the time, that it did not accord with his own opinion, but
that it was congruous, as he believed, with the fentiments of the court of
appeals. he was miftaken. but, perhaps, to avoid fuch a miftake will
not feem eafy to one who perufeth the reverfing decree, and endeavoureth to
conne¢t the conclulion, begining at the word, therefore, with the premif-
fes. (7)

The reverfed decree is faid to make the preemption clame of Culbertfon
yield to the patent of Burnfides, obtained not betore 1786; but that decree
is denied to contain fuch terms, or terms of {uch meaning.

This cafe 1s faid to differ from the cafe of Maze and Hamiltons, becaufe
that {urvey was made under the greenbrier company in 1775.

Let us mquire whether this difference exifts.

In 1775, Samuel Lewis, an agent of the greenbrier company, furveyed
1100 acres of land, including a place on which James Maze had fettied
more than ten ycars before; whence the place derived the appellation Mazes
cabbin.

In the certificate of furvey a blank was left for the name of him who
thould purchafe from ti.: coapany. both Hamilton and Maze had treated
with the agent for a purchafe. but, cofore any bargain with either, both
of them exhibited their clames before the court of commiffioners, who fuf-

tained that of Hamilton  this judgement, upon a caveat and petition by
Maze,

¢) This naughty decree, as to the 400 acres of land, 1s repeated almoft li-
teraly, althe it is_jaid to be reverfed intirely, by the correcting decree. another
example of a decr.e Jaid to be reverfed, that is, intirely reversed, and yet agree-
ing in moft parts of i with its correélor, occurreth in the cafe between Rofs,
plaintzff, and Pleajants and others, defendents.

An example of this kind of argumentation may be feen in the cafes be-
tween Hill and Braxton, plaintiffs, and Gregory, defendent, ante 13.
O
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IvTaze, Was reviewed and reverfed by the general court, who awarded to
him the fettlement and preemption.

Harilton, thus defeated, and being .ucmed by the general court an appeal
from their fentence, and bemg alfo c}enlcgl a writ of error, for which he ap-
plied to the court of appeals, renewing “‘i tirif:a.ty V}V]“hblthﬁ a(ﬁ{lt} concludes
a bargain, precures his name to be inferte _In the blank left for it in the
certihcate of furvey, and, bnnging tha§ certificate to the' land ofhc.c, ob -
tains a grant; tne regifter not knowing the land,t to which Mazes title hed
been afierted by the general court, to be xpcluésu n the grant. |

f,1aze brought a b:l} in equity to be relf,rav"c-\:i aga;{ifc the grant; and, by
the decree of this court, was rcm:”mtc"i. S condition In VVh.ICh he would
have been, if idamilton hLad not practiied fnc {fraud, for which decree the
veafons were ftated at large. it was roverfed by thc court of z‘xppeals, de-
claring it in gizleral teries to be errcneous, and direCting anotyner decree to
be entered, wherchy Maze was allowed to rctain fo chh of the fettlement
as Lieth on one iice of « line, (g faid to have been nace by agreement be-
tween iove and cae Tacket, to run from Wachubs fpring; ard Hamilton
was allowed to retain all the reft of the land; and confequently the pre-
cmg‘fﬁfj‘c’cver principles may have governed the court of appeals, in the for-
mation of their decree, in the cafe botween Haze and Hamiltons,  this ap-

careth certain, namely, that, accerding to their opinion, the preemption
was attached to the right by furvey, ”DJ not to the right by fettlem.ent:
and, if fo, the cafe of Reid and lurniices, differs not, as is conceived,
from e cafe of Maze and Hamilton, as the court of appeals {.y it doth
in that particular. . .

Fer although the grant to Jamecs Burnfides was obtained upon the certi-
ficate of a furvey periormed in 1736, yet the identical plot of ground in
controverfy, Culbertfons bettom, included 1n that furvey and grant, had

e=n furveyed in maich, 1773, for % homes Farley, who had purchaled
from the loyal company, and rransfeicd tis right to __lan‘}es Burnhces: '

If then to the right by furvey, in 1575, w.s attached the preemption, 1a
the cafe between Maze and Hanutions, to the nght by furvey, m 1775,
was attached the precinption, in this cale; i therefore the cofis do nat
duyr.

Bet from a real difference between the cafes, he, who knew the grounds
of decifion in one of them, p<rhaps mi:ht huve expucied adecifion in favour
of James Burnfides in the other  "fhic dificrence 1s this:  the Hamiltons
hed not the greenbrier companys right to the furvey, which included Mazes
cabbin, until after his right to 1t had becn afferted by the {fentence of the gene-
ral court. But Thomas Farley, from whom James Burntides derives his
clame, had the loyal ccmpanys right to the {ur<cy iticlf of Cuibertons bot-
tom, long before the right of Culbertion, reprefented by Reid, was afferted
by the fentence of the general court.

New the court of appeals, when they decided the cafc betiween Maze and
Hamiltons, declared their opinion unanimouily to be, thar jottlement gave no

1ght to lands, in law or equity, before the afl of 1779, and was then to ope-
rate upon mere wafle land, nst to defeat any clame of a citizen to londs under fur-
veys by order of council, although the féttlements woore bofore the furveys—and
when they decided the cafe between Williams and Tomlinfon, plaintiffs,
and Jones, defendent, declared their opinion, withcut difiention, to be, and

accordingly

(g) From reports of the furveyor, direfied to perform the decree of the courf
of chancery entered in obedience to the decrce of the court of appeals, whether
this line will ever be found feems doubifull; and the refearches for difcovermg
the [prings either peremnial or temporary, [feem to bave Feon bitherto not more

Succefifull.
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accordingly rcfolved, that a furvey; by authority of even a miitary warrant
locatzd upon land, then in actual pofleflion of fettlers, thould prevale over
their right, and fanéhfy their expuliion.

Why then was the right of James Burnfides under a fervey, which the
loyal companys order of council authorized, defeated by Culbertions iittie-
ment right?  for that Culbertfon derived any right from that company, Ly
purchaﬁ: or agreeraent, 1s not proved or even fuggefted.

That the decres now diretted is the decree which, one part of it excepted,
the high court of chancery ought to have proncunced, is admitted, for rea-
fons ftated in the decree of that court in the cafe bztween Moaze and Hamil-
tons, and herein aft:r mentioned  the exceptionable part is that whercoy
the taree pounds per hundred acres, which was the money demanded by the
loyal company iliegaly, s is believed, from prior fettlers were decrecd to be
p.d.

The high court of chancery would have pronounced the decree here ap-
proved, becaufe the judgement of the general court, in fuch a cafe as this, wue,
by ftatute, declared to be defimtive; f{o that no appeal from it thouid be al-
Iowed. if neveriheleis the court of appeals felt themfelves at liberty to ex-
amine the merits of fuch a cafe; and to aslter the judgement in it, as they
certainly did in the cafe between NMaze and Hamiltons, this queftion miglit
have occured which, perhaps, deferved attenticn, whether a judgement or
decree againft James Burnfides, who confefledly was a purchafer for valuatle

onfiderstion, and who neither knew; nor is fuggefted to have known, any
thing of Culbertfons title, unlefs he be prefumed to have known it, becaule
the place was called by that name, be contiitent with precedents which: can
be FURNISHED in the court of appeals?

BeTweeN :
JOSEPiI WOODSON, plaintiff,
AND

JOEN WOODSON, aefendent.

Y writing, which the parties {igned, the 17th day of april 1782, the
plaintiff agreed to let the defendent have a negro man flave named Ja-
cob, for the confiderition of 13c20 pounds of nett tobacco, to continue in
the fervice of the defendeat, as his own, until that quantityof tobacco (hould
be paid; and the plaintiif alio agreed, if Jacob fhould die, or by any other
accident be rendered anfit for fervice, to {uftain the lofs, and either puta
negro of like valuc in his {tead, or pay the 13000 posunds of tobaceo, when
demanded, and ot to force the defendznt, in the begining or middle of his
crop, to receive iie tobacce, fo as that the plaintiff might recover his negro
again. _

The negro, admitted to be a valuable labourer, was putinto the pofieffion
of the defendent. ,

Early in the year 1786, Richard James contralled with the plintiff to
surchale the negro Jacob for 15000 pounds of tobacco, and to pay 13000
thereof to the defendent in march, when the negro thould be delivered to the

urchafer, and the refidue to the plaintiff at a fature day.

About a fortnight before the time appointed for the firlt payment, james
communicated the contra to the defendent, acquainting him, tha the to-
bacco would be ready accordingly, but was informed by him, that he would
not deliver the negro, before the then prefent crop fhould be finithed, fhew-
ing the written agreement to juftify the detention till that time.

The 20th day of january, 1787, the parties fubmitted the controverfy
between them, without explaning, in the fubmiffion, what was the contro-
verfy, to the arbitrament-of three men, who figned a writing, whica they

named
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named an award, and which is in thefe words: we, being chfen by Fobn
Woodfon and fofeph Woodfon, to arbitrate .czmz’ determine a matter in dﬁ{ule
between them, relative 1o the loan of a quantity of tobacco by Jobn to Fofeps,
do make our award and determination, as ji//o'{vs : that is to Jay, that oby
fhall have peaceable poffeffron of Faceb, um‘z/_ Foleph fhall rea’eemd/ﬂm 51‘;Pﬂ}’mem‘
of 13000 piunds of tobaccos and when ofeph /736{// g)ﬂ}' or if’” e 10 Jobn that
quantity of tobacco, then Fobn /bq// deliver to -7%1’ IJ/E n.eo ro Facob if lving,
or, if ot then Fofeph /kzg// put in Fobns pq/cj/zmg' anat JEZ negro, of e”gua/ Va-
L, until the abrve quantity of tzé.zzccto' Jhall be paid to Jobn, agreeable to con.
confidered by us, 1 toe arbitraliion. ) ) .
z‘rag]’jan lﬁ v, 1 7)%,38, the plaintiff brought a bill in equity againft the defen-
dent before the county court of Goochland, complaining, that the defen
dent, by not confenting to furrender Jacob to the man who would have
urchated him of the plaintiff, and paid thc' tobacco due to the defendent,
in march, had broken the agreecment; requiring an account of t.hc pro_ﬁts
of Jacob; and praying, that the furplus of thofe profits, after dxfcl.xargmg
the annual intereft of the 13000 pounds of tobacco, to fecure which the
flave was pledged, might be applied tow_'ards -dlmlmﬂnng the principal
debt; or that the plaintiff might be otherwife relieved.

The defendent, by his anfwer, infifted, he was not accountable for the
profits of Jacob, by the terms of the agreement; denied, that he had any
tobacco offered him, when Richard James applied for the delivery of Jacob,
declaring, that be never thoug bt bimfelf fecure to delrver bim, without firft re-
ceiving the tobacco, not being bound by the contrall ta do fo; and clamed the
benefit of the award. .

The county court difmifled the bill, awarding cofts, againft the plaintiff;
from which difmiflion he appealed.

By the court, the 31 day of october, 179:

The award ought not to obftruc the plaintiff in his application for any
redrefs, to which, if no award had been made, he might have been intitled;
becaufe the terms of the award are indecifive, obliging the parties to per-
form nothing more than what the agreement obliged them to perform; and
it ought not, even for preventing its perdition, to be extended, by impli-
cation, fo as to determine, that, by the agreement, the defendent fhould
retain all the profits of Jacob, in fatisfaction for the intereft of the tobacco
due to him; for fuch determination, if what followeth be right, would have
been unjuft, infomuch, ws magis pereat quam walar: and the award, fo
expounded, would approve the detendents iterpretation of the agreement,
an agreement, which, if that be the true interpretation, pourtrays ufurious
oppreflion.

The award then being negle@ed, the queftion is, whether a creditor, with
whom a pawn, yielding proftt, is depofited, ought to account, not having
undertaken by fpecial pa& to account, for fuch profit? reafon feems to dic-
tate, and the precedents recolletted, fo far as they are applicable to the quef-
tion, feem to affirm, that the creditor is accountable. a creditor, taking

offeffion of land mortgaged to him for payment of his debt, is accountable,
altho he do not, by covenant in the mortgage, or by other contract written
or verbal, oblige himfelf to account, for the profits of the land. in theeye
of reafon and equity the debtors ownerthip of the land continues, until his
right to redeem is fuperannuated. the fecurity of a debt, not the fale of
land, is in contemplation of the parties; the value of the land is not com-
pared with the debt, for the purpofe of immediately paying the one by
transferring the other, although the creditor will, at all times when he can,
tske a mortgage of what is fufficient, that he may be fafe, if he fhould be
compelled, finaly, to refort to it; the debt is not difcharged, but, on the
contrary, the mortgage ufualy contains a covenant for payment of it, and
fo.netimes a feparate obligation for the payment is granted; and that one

thould
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thould be intitled to his debt, and own the land, and the other be chargea-
ble with the debt, and deprived of the land, at the fame time, is inconfif-
tent. the creditor then, entering into the lind mortgaged, poflefleth the
property of the debtor, and, .mmg the profits, likewile receiveth his pro-
perty: for the owner of the land is owner of the profits, which it produc

eth, alfo. now, when one by right pofedeth a thing which is the pro-
perty of another, the poﬂlulon is ficuci iary—is for the benefit of the owner.
hence 2 creditor, in poidciion of the land mortgaged, to which he hath a
legal title, is called a truft:e for the debtor, who hath an equitabls title.
from the nature ¢f his function therefore, without any patt, refults the cre-
ditors oohcmtmn to corcint for the profits of the land, no lefs than to re-
ftore the land, wivih prodicod the proﬁts.

If this do‘trm@ he £ »L,nd, 1 the cafe of land mortgaged a creditor [cemns
charged with a {imailar obligition to account for the profits of a flave, pledg-
ed for pavment of a debt.

No englith adjudizetion, inany cift, except that of land, refembling the
prmcxpal caf®, 12 rzoonected,

By tire rowan civil law, to which recurrence is frequent in queﬂlons arif-

ing on pxgneratmo 15 centradts, the creditor was accountable tor the profits
of a pledge, witiicur any diftintion betiveen land and other things.

Cod. lib. 4. t.c 24.§ 1. Ex P’OIZ’U’ perc pti frucius imputantur in de-
bitumy qui, Ji fuiicint ad bt d siin,  foluitur aclia, et redditur pionus;
Ji debituin excedunt, jui fapererune, reciuniur; videlicet, uita aclione pignes
yatitoa,

Ibid. § 2. Quud ex oporis ancitlac, wel ex poufonibius Jomus, quam pignort
detinert dices, [)L/ o £ i40 t/i debiti gmm‘émum solovahit.

Ibid. § 3. Crm’har, qgut ])mev/ wir piiors nexumn Getinuidy,  frudtus, quos
[)ercepz[ wel porcipire devnddt, o0 vasionen exsnerandl debiti co. nputare, e e
habet: et fi acruin deteriorom cor/m‘mz‘ eo quojue nowne piorcratilio aclisne
obliga’ur.

his differs not from the decifions of the englith courts of equity, in cafes
of land mortgaged, unlefls it be that, by the former the creditor is account-
able, not oaly for prosts quss prreej vit, but for profits guos pereipere deluit,
whereas, by the latter, he is not accounmb;c for prolits which he mlght have
made.

Indeed the deferdent muit admit him&lf to be accountable for fomething;
notwvithitaniiny he m h’:, by his wfr.'cx, that he was not: for he hath not
infereed in the d resment an citicle for payment of intereft, and being bound
to reftore the pled.e, on 1LCCL ing the pumlpal debt, hath no fatistac¢tion for
it, otherwile t‘.1 n by the pr( “tz. now, 1i he be accountable for any profits,
he ought to be account. ble {ur the whole profits.

The decree oft ¢ county Comt ditmifling the pluntlfﬂ bill, 1s erroncous:
reverfe it, and let an zccount be ftated of the profits of the {fave ,Lcoi A
be applied towards c¢ifcharging, ﬁrft, the intereft of the debt, znc then the
principal, if there be a furplus.

Note, the court did not confider another queftion, which feemed iatended
to be propounied by the bill, arifing thus; by the agreement, the olaintiff
was reftrained from oifering to p.y the debt in the b“gxmno or middle of
a crop: ]amcs would havb p:id the debt for the plamtlff in march: that
month, by the a¢t of 1785, cap. 63. {ett. 43. feemed to the pluintiffs coun-
fil to be the time to i»e accountzd the beginning of a crop. now, wheth=r
was the defendent bound to receive the tobacco, w }uch if he had not declared
his refolution not to recesve it, would have been oitired n miarch? and by
his declaraticn, that he would not deliver up the negro before the end of the
year, preventing the offer, and fo defeating the contra& between the plaintiff
and ]”vnes, ought he to make amends to the plaintiff for lofs cccalioned
thereby? the court did not confider this queftion, becaufe the decree, as it is,
was thought to do compleat juftice betiveen the parties.

BrrwrexN
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BETWEEN ‘ . . _
LAMBERT CADWALLADER and Philemon Dickenfon, executors of
John Cadwallader, and Edward Loyd, adminiftrator of Edward Loyq,
with his teftament annexed, plamntijfs,
AND
ELIZABETH MASON, Abraham Barnes Thomfon Mafon, Johy
Thomfon Mafon, and Bailey Watkington, defendents.

T TPON the principal queftion in this caufe, the court, on the § day of
march, 1793, delivered the following

O P I NI O N:

That a mortgager, or bis devife=, +vho will not redeme the eftate pledg-
e’, but retaimng the poflcficn ts%eth the profits thereof, after the time
limited for perfor:nonce of rhe condition, ought to account for fuch after-
taken profits; becanir, curirs thi« period, he is an unrighteous poflefior,
neither having the lezal ritic, nor afferting his equitable title, probably
confciocus that the ef*ute -« of lefs valve than the debt with which it had
been incumbered, and yot diminithing that value, by witholding the pof-
feffion fo long as the laws dcloy preventeth the wrelting it from him, and
by enjoying the fruits in the mean time  and to this opinion the court ad-
hereth, notwithftanding the obtjection, that a mortgager, or his devifee,
doth not appear to have been made fo accountabic in any inftance; but, on
the contrary, demands of fuch accourts again{t a mortgager have been ju-
dicialy rejected, in fome inftances: for the inference, againft the exiftence
of a right, drawn from defect of precedents in atfirmance of theright, is not
allowed alone to be decifive, in any calc; and, cppofed to the principle be-
fore explaned, if that be tiue and well applied, is affirmed to be not deci-
five, in this cafe; and the reafon affigned for the rejection, to which the
lazer part of the objection alludeth, nwmely, that the mortgagee ought to take
the legal romedics (o gt into the poffeffion, {feemeth not pertinent to the quef-
tion, nor congruous with the praecepts of juftice: tor this court cannot
difcern how, from the mortgzgees obligation to refort to legal remedies for
recovering poiizilion of land, to which nis right 1s undeniable, is deducible
this confequence, that he muft be deprived of profits taken before the reme-
dies, dilatory in themfelves, and often made more io through induftrious
procraftination by the other party, are efficatious—profits which the former
would have taken, and to which his right would have been the fame as his
right to the land which produced them, if the mortgager had not wrong-
fully detained the pofleffion of this; and to a decilion, by any court, which
refults not, by fair deduction, from the principles all-dged to warrant it,
the authority of a precedent, which ought to govern iw like cufes, 1s denied.
nor can this court grant that the mortgager, retaining profits, which, on
the fuppofition that he doth not intend to redeme the citate mortgaged, he
Oughlt xf)ot to have taken, may thus juftly enrich himfelf out of the mortga-
gees lofs.

BETWEEN ‘
ALEXANDER LOVE, plaintiff,
AND
CARTER BRAXTON and Thomas Ham, defendents.

PON one queftion in this caufe, the court, on the 19 day of match,
1792, delivered this ..
O PI NTITO N:
That, if the defendent Thomas Ham had notice of the agreement be-
tween
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tween the other defendent, Carter Braxton, and the plaintiff, of the 28 day
of june, 1783, and the letter of attorney, of the firft day of july thence
next following, given by the former of thofe parties to the later, before the
defendent Thomas Hams purchafe of the London eftate, mentioned in thofe
exhibits, from the other defendent was complete, and before payment of
the purchafe money, the plaintiff, who, by decree of any court in this com-
monwealth, cannot {ubjcct the cftate, becaufe it lieth in Great-britain, to
his demand, ougit to recover {atistattion for the damage which he hath
fuftained, if indeed he hath fuftained damage, by that purchafe; that, by
this intromitlion of the defendent Thomas Ham, if he had fuch notice, the
plaintiff was injured, bein; hindered from enjoyment of a rizht, and from
exercife of a lawful power, derived to him by that agreement and letter of
attorney; that, for redrefs of fuch an injury, he ought not to be compeled
to refort to a court of Great-britain, where, if the opinion that the defendent
Thomas iams intromifflion was injurious be corre&, the remedy is not
more proper than here, and where, in one event, which may indeed not
have happened in this cafe, but which may happen in a firilar cafe, he
might be difappointed of his remedy againft the land, by a fale thereof to
one who had not notice of the pluintiffs clame; but that for fuch an injury
an action at common law to recover fatisfaction in damages is maintainable;
and that the plaintiff may now procede to obtain that fatisfaction in this court,
where the {uit originated properly for difcovering a neceffary fa@ which he
fuggefted his inability to prove: for although the bill was partly for difco-
vering that fa&t by the defendent Thomas Ham, namely, his notice of the
agreement before his purchafe, and although by his anfwer he denied the
notice to have been prior to his purchafe, the bill is fuppoled to be fuftain-
able afterwards, in order that the oppofite party might endeavour to prove
d:ie purchafe to have been fuch an one as ought not to avale him, who plead-
ed 1it.

BETWEEN
The executors of DUNCAN ROS3E, plaintifs,
AND

CARTER NICHOLAS, defendent.

Y written agreement, the plaintiffs had bound themfelves to convey a

varcel of land, when it fhould be furveyed, to the deiendent, and he

had bound himf{tif to give his bonds for payment of the purchafe money to
the fellers at feveral days of payment.

A conveyance of the land, after it had been furveyed, was offered by the
plaintiffs to be made to the defendent, upon his performing what by the
agreement he was bound to perform, which he refufed.

Whereupon the plaintiffs brought a biil for a fpecific execution of the
agreement, adding the ufual prayer for further relief; and the defendent
brought a crofs bill to fet afide the agreement.

The defendents bill was difmified.

And the decree pronounced for the plaintiffs, the gth day of may, 1794,
was, that, upon their executing a conveyance of the land, and delivering it to
the defendent, or, if he will not accept the conveyance lodging it, for his
ufe, with the clerk of this court, he the defendent do pay to the plaintiffs the
purchafe money, the days of payment which ought to have been limited in
the conditions of the bonds, being now paft, with intereit thereon from thofe

days refpeciively. 4

The plaintiffs counfil infifted, that the decree ought moreover to have au-
thorifed a fale of the land, thereby to raife the meney, if it thould not be
paid in a reafonable time, and if the produc of the fale thould not be equal
to the debt, to have authorifed an execution of the decree for the deficiency

againft the body or eftate of the defendent. But By
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By the couft, | . o o

A party injured by breach of an agreement, at his cleCion, may haye
cither of two remedies; he may bring an aé‘upn at common law, and recover
damages for the injury, or he may bring a bill in equity, and compel' the
other party to perform the agreement fpeahca{y. '

An agreement is underﬁopd to be performed fpeaﬁcz‘fly, when the parties
-are put into the ftate in which they would have ‘been, if the agreement had
been punctualy performed. if this be not the trtie”cntemor.l by which
decre-s ifi fuch cafes ought to be examined, l:t the fallacy of it be thewn,

If it be the true ciitetion, We will fup_pofe thq agreement to bave been
punctualy performed, tnat1s, that f‘oon after the fignature of it, one par
had prccured the furvey to .be made and‘had conveyed the land, and the
other party had fealed and delivered his bonds for payment of the purchafe
inoney. in fuch a cale, . . | ’ .

If the plaintiffs had brought a b_}ll praying 2 decree for fale of the lands ig
order by the product of fale to raxif the purchafe money, the que{hoq Wou}d
be, ought the court of equity to decree, or rather hath the eourt of equity
power to decree the falc? . ' L

o authorife the decree forme decifions by the englith court of chancery,
ih cafes faid to be fimilar to this, were produced by counfil for the plain-
tiffs; and others, to the fame purpofe, were faid by him to be extant. but
the fimilitude of thofe produced is not admitted, and, if it were admitted,
and the numbur of them were greater, the example will not be followed by
this court, until the judge thercof fhall be convinced, otherwife than by pre-
cedents only, that he hath power to make fuch adecreein rf}e cafe fuppofed;
and if he hath not the power in the cafe fuppoled; he hath it not, as is be-
lieved, in the principal cafe. o -

The ground for interpofition by the court of equity in decreeing executiont
of agreements feemeth to be this: for injury by breach of an agreement the
court of common law can only award a compenfation in damages, which can-
not be certainly known to be commeniurate exactly to the injury, becaufe
the things comparcd are heterogencous, fo that by no ftandard, common to
both, their ecuality or ciiference can be diicerned.  the action at common
law therefore is not an adacquate remedy. |

But the court of equity can decree performance of the agreement, whick
performunce expunges the injury itfelf.  The bil in cquity therefore is an
adaequate remedy.

The terms adaesuate remedy are relative.  an 2d:equate remedy muft be
accommodated to the wrong which is to be redreffed by it.  the manifeft
analogy between an adaequate remedy ard its corrclative wrong, limits the
progrefs of the former by the extent of the latter. th: remedy, which doth
more than redrefs the wrong, is not adaequate,—f{o far as it goeth beyond
‘the wrong, is not a remedy, unlefs its metaphorical fenfe, in which it 1s
here ufed, vary from its proper fenfe, any more than the remedy in medicine;
whofe virtue and efficacy are adapted peculiarly to tome certain difeafe; and
are adaequate to it, can be called a remedy for a different difeafe.

Now what is the wrong of which the plaintiffs complain, and for which
they feek redrefs? the queftion is anfwered in thefe words in their own bill:
¢ but now fo it is that the faid Carter Nicholas hath altogether refufed to
comply with his agreement aforefaid, and will neither attend to have the
boundaries of the land laid off, nor accept a deed for the fame, or pafs or
feal and deliver his bonds for the purchafe money, which is contrary to
equity.’ ,

If the court decree the land to be fold for payment of the purchafe money,
it would decree fomething to be done, net which the patties agreed but,
which the parties did not agree fhould be done, and, under pretext of ex-
ercifing a power to adminifter a remedy for redrefs of a wrong in non per-

| formance
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formance of an agreement, would extend that agreement to a {ubje® mani-
feftly not in contemplation of the parties, creating another wrong for the
fake of adminiftering a remedy to redrefs it.

If indeed the defendent, after the days of payment clapfed, had brought a
bill for execution of the agreement, the court would have allowed the pre-
fent plaintiffs to retain the legal title, oppignerated in equity for the pur-
chafe money, until it fhould be paid or fecured. where the party, againft
whom a bill for execution of an agreement is brought, fhews that a ftri¢t
execution would be inequitable, and prays that a decree may not he made
but upon fuch terms as are equitable, the court, which is not bound to
make any decree if it feem not equitable, may impofe thofe terms upon the
plaintiff, or, if he will not fubmit to them, may difmifs his bill, leaving
him to his remedy by action at common law ; but where the party bringing
a bill for execution of an agreement, alledging that the execution will not
fufficiently relieve him, prays a decree for fomething more which the agree-
ment doth not comprehend, the court of equity cannot, as is conceived,
Juftify fuch an amplification of the plaintiffs remedy. the court can only
decree an execution in both cafes  the difference between them is that in
one the court witholds the remedy, which it hath power to grant, but is
not obliged to grant, until the defendent will confent to do fomething which
will mhake the decree an equitabie adjuftment; in the other it doth not with-
hold the remedy.

The plaintiits counfil objected, that the decree referves liberty to the de-
fendent, at any time indefinitely, to demand a conveyance, upon payment
of the confideration money and intereft, which is unreafonable. but the
plaintiffs might have prevented it, by confenting to a reftifiion of the agree-
ment, according to the prayer of the defendent’s bill, inftead of prefling for
a difniffion of the bill,—may prevent it now, by confentin¢; to this addizion
to the decree, © that the defendent be barred of his title to the land, and re-
ftore the poiltiion thereof to the plaintiffs, unlefs he pay to them the debt
intereft and coits betorz a time to be lunitad,” the confequence of which
would be a difcharge of the debt. if the plaintiFs will not confent to this,
the decree muft remain.

If the defendent had brought a bill for execution of the agreement, atd
the caufe had come on to be heard, before the duy of payment had el ipfed,
perhaps the court would have decreed the convey . nce upon his fealing ard
delivering his bonds for payment of the purchafe money, unlefs his credit
appeared to be more dubious than it wus at the time of the agreement; be-
caufe this court cannot difcover that it hath power to alter agreements by
fupplying defelts in the fecurities thereby ftipulated by the parties themfelves.
if the court would not have decreed the conveyance upon thofe terms, the
confequence is not that the decree muft have f{ubjected the land to fale for
payment of the purchafe money. the court either might have refufed to
make any decree, {0 that the paity muft have reforted to his remedy at com -
mon law, or might have decreed the conveyance upon the terms of paying
or fecuring the purchafe money, whereby the debt would be fo far a lien
upon the land, that before one was paid, or fecured, the title to the other
would not be conveyed. but this would have been a different decree from
that now defired, for fubjecting the land to fale for payment of the purchafe
money, or fo much as will be thereby raifed, charging the purchafer with
a deficiency.—a decree which not only is not juftifiable by the agreement
but, which, in one event feeming not improbable, would give the fellers a
double fatisfaltion for the fame thing; for if the land be fold, and the fale
produce not the whole purchafe money, for example not more than half,
which the defendent fuppofeth equal to the full value of it, the plaintiffs,
for the fame land, befides that produ@, will recover from the defendent, if

he
Q
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he be able to pay it, the other half of the purchafe money—a decree afked,
without grace, as is conceived, trom a court, of wbofe attributes one is 3
power and difpofition to alleviate, inftead of aggravating, the burdens which
legal rigor fometimes impofes.

BETWEEN o
WILLIAM COLE, p/az'ntﬁ,
AND

MARY SLOMAN SCOTT, executrix, and Francis Scott, James Scotts
and Frederick Scott, fons, of Thomas Scott, defendents.

N this caufe, which was a bill for fpecific execution of an agreement to

_ purchafe land, and which was heard the 15 day of may, 1794, the
court, for reafons fimilar to thofe explained in the cafe between Rofe and
Nicholas, refufed to fubjec the land to fale for payment of the purchafe
money.

BeTwern
CHRI{STOPHER ROANE, Frederick Woodfon, William Armiftead,
Thomas Quarles, John Fleet, Dudley Digges, Nathaniel Littleton Sa-
vage, William Graves, Samuel Tinfley and Thomas Carter, officers of
tic ftate line, appellants,
AND
JAMES INNES, attorney general, and Jaquelin Ambler, treafurer, defen-
dcizs, and John Pendleton, auditor for public accounts, appcllee.

THE plaintiffs, who were officers in one of the legions, raifed for defence
of the commonwealth, by an a& pafled in the {pring feffion of 1781,
continued in fervice, from the time of entering into it, until february, 1783,
when they were difcharged by the governor, after which time they were not
required again to enter into fervice.

They, fuppofing that officers cf the comnionwealth’s battalions who were
fapernumerary by reduétion of their battalions before the end of the war, if
they were not required to enter into fervice again, were intitled to half pay,
during life, by the words of the a& of general affembly, paffed in the may
feffion of 1779, concerning officers, {oldiers, f{ailors and marines, (2 and
alfo fuppofing themfelves, by the act of 1790, giving compenfation of half
p:y to certain officers of ,the ftate line intitled to the fame compenfation as
the law allowed to officers ¢f the battalions, exhibited their clames for half
pay, or, in lieu of it, the commutation of five years full pay, to the auditor
for public accounts, who difalicwed their clames.

From

(a) ¢ 4l gencral officers of the army being citizens of this commonavealthy
and all feld officers, captains, and jibalterns, commanding, or who fhall come
mand in the battalions of this commonvealth on continental ¢ftablifbment, or ferv-
ing in the battalions raised for ile imincdiate defenfe of this flate, or for the
defenfe of the united flates:  and all chaplains, phyficians, furgeons, and fur-
geon's mates, appointed to the jaia battalions, or any of them, being citizens of
this commonwealth, and not being in the fervice of Georgia, or of any other
Sate, provided congrefs do not make fome tantamount provifion for them, who
Jkall ferve benesforward, or from the tine of their being commiffioned, until the
cnd of the war; and all fuch officers who bave, or [ball become fupernumerary
on the redultion of any of vhe fard battalions, and flall again enter into the fard
Service if required fo to do, in the fame or any bigher rank, and continue therein
«ntil the end of the war,  fhall be intitled to balf pay during life, to commence
v the determination of their command or fortice. 1779 OC_ 4.
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From his difallowance the plaintiffs appealed feparately, each of them
ftating his cafe in a petition to the judges of the diftri¢t court, holden in
Richmond.

That court referred the cafe to the general court, who certified their opi-
nion in thefe terms,

¢ That under the act of may, 1779, the general officers, field officers, cap-
tains and fubalterns, phylicizns, turgeons, and furgeons mates, then on duty,
or who thould afterwards be placed on duty, in the battalions at that time
raifed, for the continental or ftate fervice, were intitled to half pay, uniefs
they failed to ferve until the end of the war, or being {upernumerary refufed
to enter again into the fervice on a command to that effe@®, or unlefs they
were in the fervice of Georgia, or another ftate, or provided for in this ref-
pect by congrefs; that the refpective laws, under which they have been ap -
pointed, and the act of 1790, intitle all fuch perfons as are defcribed in the
act of 1779, who belonged to the ftate line, and who have been appointed
fince the paffing the a& of 1779, to the like allowance of half pay, provided
they ferved to the end of the war, or being {fupernumerary did not refufe to
enter again into the fervice, on a command to do fo, and that the troops
being difbanded in the month of february, 1783, and the preliminary articles
of peace being figned before that period, the officers ought to be confidered
to have ferved to the end of the war.’

Whereupon the diftrict court adjudged the plaintiffs intitled to the com-
mutation clamed by them, and ordered the auditor to iflue to each petitioner
a certificate accordingly

From which judgement, on the prayer of the attorney general for the
commonwealth, 2n appeal was allowed; and

The court of appeals, on the 2 day of may, 1792, delivered the follow-
ing opinion in the cafe of one of the petitioners:

¢ That under the ac of Affembly, paffed in May, 1779, intituled an a¢t
concerning officers, foldiers, failers, and marines, and all fubfequent acts
made refpecting them, only fuch of the general officers of the ftate army,
being citizens of this commonsvealth, and fuch of the ficld officers, captuins,
and fubalterns, {erving in the battalions raifed for the immediate defenfe of
this ftate, and fuch of the chaplains, phyiicians, f{urgeons, and furgeons
mates as were appointed to the faid battalions, being citizens of this com-
monwealth, and not betng in the {ervice of Georgia, or any other ftute, and
for whom congrefs hath not madc any adaequate provifion, and only {uch of
them as aGtualy ferved thence forward, or from the time of their being com-.
miflioned, uatil the end of the war, unlefs refirained by being prifoners of
war, on parole, or otlerseife, and alfo only fuch of the faid officers who be-
came fupernumerary on the reduction of the faid battalions and again actualy
entered into the faid fervice, in the fame or higher rank, having been re-

uired fo to do, and contin:ed therein until the end of the war, are intitled
to half pay during life, under the faid alts, to commence from the determi-
nation of their command or fervice, when the fame was duly fignified to
them by the governor, or executive of this ftate, and their regiments dif-
banded in perfuance thereof, after the preliminary articles of peace between
America and Great-britain were figned and notified to the executive of this
ftate, which appears by the procedings in council, in evidence in this cafe,
to have been on the 19 day of ap il, 1783, and the army difbanded in per-
fuance thereof on the 22 of the faid month, and it appearing by the petition
of the appellee, that he was a fupernumerary oflicer, and difcharged as fuch
on the g day of february, 1783, before the faid preliminary articles were
notified, and the legion, to which he belonged, difbanded as aforef:id, and
that he did not again enter into the fervice and continue therein until
the end of the war, this court is of opinion, that he is not intitled to half
pay for life, and that the opinion of the general court, and order of the dif-
trict court thereon, are erroneous:’ therefore The
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The order of the diftri&t court was reverfed, and the difallowance by the
auditor affirmed. to which was added this entry: ¢ but this judgement s
not to bar or prejudice any future clame of the appellee, made on fuller
proof to the auditor.’ . -

Several of the parties, whofe clames were decided by the court of appeals
not to be maintainable, neverthelefs, exhibited the fame clames again to the
auditor, fuppofing the entry fubjoined to the judgement of reverfal to have
teferved to them liberty to do fo.

The clames were again difallowed by the auditor. and from that difal.
lowance the clamants appealed to the high court of chancery, profecuting
their appeal by way of original bill againft the attorney general, the treafu-
rer, and the auditor, who were made defendents, and of whom the laft only
anfwered, difclofing however nothing more than what appeareth in the fore«
going ftate of falts. _ |

The caufe came on, before the H. C. C. by confent of parties, to be
heard in otober, 1793.

The court at fir{t haefitated to interpofe in the matter, firlt, becaufe it
feemed proper to be brought before the common law court, and, fecondly,
becaufe the clames, which the court of appeals permitted to be made again
to the auditor, were permitted to be made, on fuller proof; but no proof
was now exhibited more than or different from what was exhibited before
the court of appeals. the firft difficulty was removed by the anfwer of one
defendent, which did not except to the jurifdi¢tion of the court of equity,
and by the confent of the other defendents that the caufe thould be heard on
its merits by that court. the other difficulty was removed by this con-
fideration: . the falls ftated by the clamants in their petitions of appeal to
the diftrict court were all admitted to be true by the attorney general, who
was the proper party to controvert the fe¢ts, if they had not been true, and
whofe admiffion is equivalent to the fulleft proof. fuller proof being there-
fore impoffible, thofe terms in the refervation fubjoined to the reverfing
judgement were {uppofed to have been ufed inadvertently, and the refervation
was underftood in the fame fenfe as if it had not contgined them: and the
court of chancery delivered the following

O P I NI O N:

¢ That by the words in the a& of general alembly of the may feflion,
in the year 1779, ntituled 67 al? concorniig ojicers,  foldiers, Jatlors and
marines, * officers who have or fhall become fupernumerary on the reduion
of battalions and fhall again enter intc the fervice, if requi}ed fo to do, and
continue therein until the end of the war, fhall be intitied to half pay during
life, to commence from the determination of their command or fervice,’ the
officers intended to be provided for were of two claffes; one, thofe who had
continued in the fervice until their battalion was reduced, and their command
determined, and were not required to enter again into the fervice ; and the
other, thofe who, after the reduétion of their battalion, were required to en-
ter, and did enter, again into the fervice, and continued in it until the end
of the war; and that the faid words ought to be interpreted thus: officers
who have or fhall become fupernumerary fhall be intitled to half pay during
hife, to commence from the determination of their command, if they were
not required to enter again into the fervice and refufed to do fo; and officers
who have or fhall become fupernumerary, and fhall again enter into the fer-
vice if required fo to do, fhall be entitled to half pay during life, to com-
mence from the determination of their fervice;’ becaufe, bC;r any other in-
terpretation, the words, ¢ command or,” in the laft member of the fentence
would not only be fuperfluous but have no meaning ; and becaufe the words,
although they may be interpreted in another fenfe, ought to be interpreted

i
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in a {enfe moft beneficial for the ofhicers whom the general affembly were
inviting into their fervice by offers of gratuities the moft liberal in their
power to make. but this court is of opinion that by the latter part of the act
of general aflembly, made in the year 1790, intituled An act grving compon-
Jation of balf pay to certain officers of the jlate line, fuch of the petitioners ¢s
belong to the firit of the two clafles before mentioned are fo diftinguitl:ed
from oiticers of the other clafs that the petitioners are not intitled to hali pay
by that part of the act, although the court can not believe that the gencral
aflfembly intended to deprive them of 1t, being unable to divine any reaton
for the diftin¢tion.  Neverthelefs this court is of opinion th.t by the former
part of the laft mentioned act the othicers, who were ditcharyed by proper
authority, and not required to enter again into fervice, after the 30 duy vi no-
vember, in the year 1782, thatisin february following, arc mtiled to
their half pay no lefs than thofe who were not difcharged before the 22 day
of april, in that year, to whom the compenfation for half pay hath been
allowed; becaufe the former may be faid, with as much p:opriety as the fat-
ter, to have continued in the fervice until the end of the war, fince they
were in the fervice on the faid 30 day of november, when the provifional
articles between the united ftates of America and the king of Great-britain
were'done, by the feventh article whereof it was agreed that there thould be
a peace bet xeen thofe parties, and their refpective citizens and fubje@s, and
that all hoftilities fhould ceafe, and by the ninth article reftitution was agreed
to be made of whatever might be conquered by the arms of either from
the other before the arrival of thofe articles in America: whereas if the end
of the war waus not befote the definitive treaty of peace between the fame par-
ties, which was done the 3 of feptember, 1783, thofe officers who were
difcharged before that day, that is thofe who were difcharged on the 22 day
of april, 1783, had not ferved until the end of the war;’

And decreed the auditor to allow half pay for life, or, in lieu thereof /4)
five years commutation, to fuch of the plaintiffs as thould appear to be inti-
tled thereto according to the foregoing opinion. ’

From which decree the defendents, on their prayer, were allowed an ap-
peal.

In juftification of this opinion, which differcth from that of the court of
appeals, upon the latter are fubmitted thefe

R E M A R K &

This opinion of the court of appsals confifts of thefe propofitions :

1. Ofhicers who continued in the feivice until the end of the war, are in-
titled to half pay during life, to commence from the determination of their
{ervice ~

2. Officers, who were reftrained, by being prifoners of war, or on

arole, or otherwife, from continuing in the fervice until the end of the war,
are intitled to half pay during life, to commence from the dctermination of
their command. this propofition is not explicitly ftated, but is implied in
the opinion.

3. Officers, who became fupernumerary on reduction of their battalions,
and again entered into the fervice, having been required {o to do, and conti-
nued therein until the end of the war, are intitled to half pay during life, to
commence from the determination of their fervice.

4. Such fupernumerary officers as did not enter, although they were not
required to enter, again into the fervice, are not intitled to half pay ;iufing

e,

(b) This alternative was inserted because the court of appeals, as was said,
and seemed admitted, bad allowed it in some cases where the clam:s for balf pay

were sustained,

R
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life. This propofition follows from the word ¢ only’ in that part of the
opinion from which is formed the next preccdl.ng p‘ropoﬁtlon.

¢. Officers, to be intitled to half pay during life, muft have continyed
in the {ervice until the fignature of the provifional articles, here called the
preliminary articles, of peace bﬁween the united ftates of America and the
king of Gredt-britain, was notxﬁec% to the governer of the commonwealth,
and duly fignified by him to the officers. _ .

The firft propofition is admitted by all.' and upon it partly is founded
the decree of the high court of chancery, as 1s there explaned. |

The fecond propofition may be doubted until the ftatute can be thewn,
by which half pay tor life was promifed to thofe officers, who were hindered,
by being prifoners of war, or by being on parole, OR were hindered
OTHERWISE, from continuing in the fervice until the end of the war,
but if the propofition be true, the conclufion from it is thought to be oppo-
fite to the conclufion drawn by the court of appeals. for if an officer hin-
dered from continuing in fervice until the end of the war, by being a prifon-
er, or on parole, OR hindered OTHERWISE, be intitled to half pay
during life, a fupernumerary officer, who not being required to enter again
into the fervice, is hindered from continuing in the fervice until the end of
the war, no lefs effe¢tualy than the officer who is an immured captive, oris
enlarged on parole, feems no lefs intitled.
~ The third propofition is true. but the plaintiffs cannot intitle themfelves
by it; becaufe, if they were properly fupernumerary officers, they did not,
after they became fo, enter again into the fervice.

The fotirth propofition is founded, as is conceived, in a mifconftructioa
of the act of 1779.

Two arguments are ftated in the decree of the court of chancery, to prove
that the act ought o to be expounded as to intitle the fupernumerary officers
who were not required, after reauction cf their battalions, to enter again into

- the fervee, go half pay during life; firft, that, otherwife, the words, ¢ com-
mand or,” "in the a&, would have no meaning, as will be manifeft to ore
who reads the act without thofe words; for he will fee, if they be left out,
it hath exaltly the meaning which the court of appeals have given to it, with
them; whereas the words, ¢ command or,” applied to fupernumerary officers,
not required to enter again into fervice, are fignificant: fecondly, that the
act, if it could be expounded in two fenfes, ought to be expounded in the
fenfe which is moft beneficial to the officers, for the reafon there mentioned.
to which, after premifing that the act of 1779, in its nature, is a compact
between the commonwealth and the officers, the author of that decree, now
adds, thirdly, the parties entering into the compact may reafonably be {up=
pofed to have treated and concluded in fome {uch form as this:

C OMMONWE AL T H.

We agree to allow to you officers, who will ferve us in our army until the
end of the war, half pay, during your lives, to commence from the deter-
mination of your fervice.

O F F1 € E R S.

We are willing to ferve for the ftipend you offer. but you may deprive
us, or fome of us, of it, by difbanding your army; or part of it, before the
end of the war,

COMMONWEALTH.

If we difband our army, or part of it, before the end of the war, we will
allow to you, who thereby become fupernumerary, half pay during your
lives, to commence from the determination of your refpetive commands:

but
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but upon this condition, which no doubt you will think juft, thatyou fhall
enter again, if we require you to enter again, into our fervice, and continue
therein unuil the end of the war, in which laft cafe your halt pay (hall com-
mence from the determination, not of your command but, of your fervice,

O F F 1 CE R S

To all this we agree; and accordingly we enter into your {ervice. whe-
ther the aé&t of 1779 ought not to be expounded, us fuch articles would have
been expounded? 1s referred to the candid and judicious. fourthly, where
one party hindereth another from performing a duty, by which he would
earn a reward, the hindrance is in fraud of the party willing to perform;
from which fraud he who practifeth it ought not to derive benefit, nor ought
the other to lofe that to which he would otherwife have been intitled. and
in this cafe the commonwealth hindered the officer from performing the duty
by which he would have carned a reward. and, fifthly, the words of the
act, ©if, being required again to enter, they again do enter, into the fer-
vice, and continue in it until the end of the war,” feem the denuntiation of
a penalty for breach of a duty. the half pay would be earned by fervice be-
fore the officers became fupernumerary. but, to fecure their future fervice, if
it {hould be requifite, they fhould forfeit the half pay, if they failed after-
wards to perform another duty enjoined. this duty was again entering into
the fervice, if they were required, and continuing in it until the end of the
war. but if they were not required again to enter into thie fervice, no duty
was enjoined to be performed, and confequently by fuilure to perform the
duty no forfeiture was incurred.

Therefore that the plaintiffs, if they had been officers in the battalions,
for whom the act of 1779 provided, upon the fuppofition that they were
fupernumerary otticers, would have been intitled to halr pay, is thought to
be evinced.

But they are believed not to have been comprehended in that a&, nor to
be intitled to the half pay, which it allowed to officers in the battalions;
unlefs it be by the a¢t pafled in 1790, giving the compenfation of half pay
to certain otlicers of the ftate line.

The words of that aét are, ¢ that the fame compenfation of half pay thould
be extended to thofe otficers of the ftate line, who continued in aGtual fer~
vice to the end of the war, as was allowed to the officers of the continental
line; and alfo to thofe who became {upernumerary, and, being afterwards
required, did again cnter into actuzl fervice, and continue therein to the end
of the war.’

The a&, in the latter part of it, includeth fupernumerary officers, who
did again enter into actual fervice, only; and ceniequently deih not include
the plaintiffs, who confes themlielves not to have entcred again into the
fervice.

If then the plaintiffs be intitled to half pay, it muft be by the former part
of this a&, that is, they muft have been, not fupernumerary officers but,
officers who continued in a&ual fervice to the end of the war. fo that whe-
ther this can be praedicated of them? is the queftion. which will lead us
to confider

The fifth propofition of the court of appeals.

The plaintiffs are admitted to have been in actual fervice before and on
the joth day of november, 1782, when the provifional articles were done,
and to have continued in the fervice until february afterwards, when they
were difcharged by order of the execative.

If the war ended when thofe articles were done, the plaintiffs, by the
terms of the act, by the terms of the compact, if the a& of 1779 be in the
nature of a compact, and by the terms of the act of 1790, were intitled to

their
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their half pay, to commence from february, 1783, the determination of
their actual fervice. '

The provifional articles prove the war to have been ended by that act,

The articles indeed were not to be conclufive until the terms of a peace
thould be agreed upon between Great-britain and France. but when thofe
terms were agreed upon, the articles were conclufive. and they were ap
a't of the day on which they were done, not of the day on which the terms
of peace between Great-britain and France were agreed upon. if the terms
of peace between Great-britain and France had not been agreed upon, the
provilional articles would not have been in force from the begining; this
being true, its converfe, if the terms of peace bctwccp Great-britain and
France were agreed upon, the provifional articles were m.fqrcc fr‘om the be-
gining, muft alfo be true. yea, the court of appeals theirfelves in this opi-
nion admit the war to have been ended by thefe articles.  for,

If the war was not ended by the provitional articl s, it was not ended be-
fore the definitive treaty in feptember, 1783; (¢ but the court of appeals
have allowed thofe officers who were in fervice until april, one thoufand
feven hundred and eighty three, to be intitled to half pay, and therefore the
war to have énded before the definitive treaty, and confequently to. have
ended when the provifional articles were done. (4)

If the war was ended by the provifional articles why are not the officers
who continued in the fervice until the fignature of thote articles, including
the plaintiffs, intitled to their half pay? becaufe, fay the court of appeals,
officers, to be intitled to half pay, muft bave continued in the fervice until the
hgnature of the articles was nctifid to the governor, and fignified by bim to the
oftccrs. (¢) did the commonwealth agree with the officers that they thould
not be intitled to half pzy, unlefs they would centinue in -fervice until fuch
notification and fignification? do the fratutes declare {o? when the fta-
tutes had enacted, that officers, wlo continued in {ervice until the end of
the war, thould receive half pay during life, can any court, without affum-
ing the power to change the law, determine, that the oflicers fhall not re-
ceive half pay, although they fhall have ferved until the end of the war,
unlefs they fhall moreover have continued in the fervice until a notification
to the governor, that the war was ended: and this too, notwithftanding the
officers continued in fervice until they were difcharged by the governor, and
were not required to enter into it again? and hath any court power to change
the law? if thefe queftions be anfwered negatively, as probably they will
be, the principsl queftion, nummely, whether officers, who continued in fer-
vice until the provifionul articics were done, and afterwards until they were
difcharged, be intitled to half pay, muft be anfivered aflirmatively.

BETWEEN

(c) No mon will pretend that the proclamation by the governor of Virginta,
sne of ithivtecn confederated flates, could end the war which was profecuted by
the brorfb kg wgainft all thofe flates united; and if the war ended not by the
gevernors proclamation, it muft bave ended by the provifional articles, or the
deftntteve trealy.

() Lhis is not a mere argumentum ad homines, but is conclufive in this
café; the fuprome court, by determining thofe officers to be intitled who did not
continue in the fervice until the definitive treaty, having implicitly decided the
war to bave ended before.

(¢) By this doélrine, the officer, who was unluckily diftharged a few weeks,
or a few minutes, before official notification of the peace to the executive, inftead
of being gratified by enjoyment of thofé deleclable things, the promife of which bad
tempted bim to enter into the Jervice of the commonwealth, and encouraged him to
continue, [0 long as they would permit him to continue, in their fervice, with
the thirft and appetite of Tantalus,

Nec bibit inter aquas, nec poma natantia carpit
Petronius Aré,
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BETWEEN
DAVID COCHRAN, plaintiff,
AND -

JOHN STREET, defendent.

HE defendent, in an action on the cafe again{t the plaintiff for flander,
commenced in Hanover county court, to the declaration in wiich
the plea was not guilty, had recovered 1 50 pounds damages.

The county court granted an injunfion to {tay execution of the judge-
ment until further order, upon a bill filed by the prefent plaintiff, ftating
that the trial of the itlue had been brought con unexpectedly and as he con-
ceived irregularly, and when for that reafon he was not prepared to make a
defenfe, that not only the damages were exceflive, if the words alleged to
be defamatory had not been true, but, that the truth of them would have
been proved, if the plaintiff had not been furprifed by a premarure trial,
and that fome of the jurors, who were difpofed to condemn the plaintiff in
trifling if in any damages, being convinced by the reafoning of their more
experienced, and as they believed at that time more knowing, brethren,
who affirmed that the ivis number were boand by law to acknowledge their
agreement in a verdi¢t, however difcordant with their own fentiments,
which the greater number had approved, concuredin the fentence, of which
the plaintiff complaineth, and to which they would not otherwife have af-
fented. ,

The defendent by anfier denied the trial to have been brought on irregu-
larly; and neither admiting nor denying the allegation relative to the influ-
ence of fome jurors over others, objelted that the examination of them, in
order to prove their own mifconduct, would be a mifchevious praQice.

No irregnlarity in bringing on the trial of the iffue was made to appear.

Several witnefles were examined to prove, on onz fide, the truth, and,
on the other, the falfehood, of the words alleged to be detamatory.

As to the influence of fome jurors over others, one juror depofed, that,
from ths evidence, he was of opinion no damages ought to have been found
againft the plaintiff, but being unacquainted with the law concerning juries,
he was impoied upon by {fome of his brethren, who told him that all the
jurors muft acknowledge their agreement in any verdi¢t, in which a mejo-
rity were agreed; and under this impoiition he did acknowledge his agree-
ment in the verdi€t then found; whereas had he known that his own con-
{cience ought to be futisfied in the propriety of the verdict, he would not
have confented to a verdit for any damages againft the plaintiff.

Another juror depofed to the fame purpofe with refpect to himfelf, and
indeed in the fume words, adding, that he defired the foreman, whilft he
was writing the verdi¢t, to confider him the deponent as diffenting from
1t. »
A third jurer depofed to the fame purpofe as the firft, adding that he de
fired the foreman to write that the majority but not the whole were for a
verdié in favour of the plaintiff.

And a fourth juror alfo depofed to the fame purpofe as the firft.

Not one of them, when the verdict was returned, and the ufual queftion
¢ have you agreed in a verdict?’ was propounded, fignified his diffent.

Four other jurors, who were examined, acknowledging the diverfity of
opinions among them, at firft, infomuch that fome would have found
goo pounds damages, others lefs damages, and others no damages at all,
do not admit or believe any means to have been practifed by any of the jury
for the purpofe of mifleading others, and ftate their own opinions refpetively
to be, that, after fome time, the majority appearing inclined to find 150
pounds, all of them agreed to the verdict returned for thofe damages.

The

S
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Trom this decree the defendent appealed to the high court of chancery,
who, the 28 day of october, 1791, delivered this

T nty court decreed another trial of the 1ffue, between the part;
e county parties,

O P I N I O N:

“That, if the damages, found on trial of. the iflue in the ation at com-
mion law, had been exceflive, the application to obtain redrefs, for that
caufe, to the court of equity, in the firft inﬁanf:c, was improper, unlefs,
for fome reafon not appurent in this cafe, a motion to the court before which
that trial was, to award another trial, either could not have been made, or
i made muft have been unfuccefsfull; /2 /)and that no other good caufe for
awarding the new trial in this cafe, appeareth, the furprife upon the appel.
lee (plaintiff) not being proven; the truth pf the .ﬂanc.lerous words fpo'ken
by him of the other party being a proper fubject Qf inquiry, upon a motion,
which cught to have been made inftead of a blll in equity, for. awarding a
new trial; and that fome of the jurors thould at length join in a verdi&t
which they do not approve, prevailed upon by their fellows to do fo, being
in moft cafes unavoidable, and perhaps generaly thofe verdits being the
moft juft, which are the refult of difcuffion introduced b.y diveriity of fenti-
ments profefied by different jurors on their firft confultations:

And, reverfing the decree of the county court, difmifled the bill,

This decree was reverfed the 16 day of may, 17g2, by the court of ap-
peals, whofe opiriion was, that the fact, ¢ that the verdi& in the fuit at
common law between the partics was founded in miftake of fome of the ju-
rors,” being well eftablithed by the depofitions was a good grouand fora court
of equity to decree another trial in the {aid fuit’

This laft decree is acknowledged to be right if we may attend to four ju-
rors, of whom, although threc of them were more than 30 and the other
26 years of age, neither had before ferved in that ofhice, and who having
declared their difapprobation of the fentence in which they feemed to concur
to have been fo invincible that they would not have concured in it, if they
had not been mifled by fome of their brethren into a belief that in queftions
refered to juries the opinion of 2 majority was dectiive. but to permit part
of a jury to retra& a verdi¢t recognized in folemn form is thought by fome
a dangerous precedent.

BETwWERN )
JOHN HOOMES, plazntiff;
AND

JACOB KUHN, defendent.

HE bill in this caufe, brought for another trial of the iffue in an ac-

tion of ailault and battery, was difmiffed, the 28 day of otober,

1791, the opinion of the court being, that, a motion for the new trial hav-

ing been rejected by the judge before whom the verdict was found; and no

matters now appearing to this court, which, if they had been known to
that

() In fome cafes, where the damages were faid to be exceffive, two or three
Judges, who beard the evidence, would bave approved motions for new trials;
but the others would give no opinion, becaufe they were not prefent at the firft
trials: o that there were no courts who would bear the motions. in other ca-
Jfes, where verdicls have feemed exceptionable for warious reafons, prejudices
againft one of the parties bave been Jo prevalent that from their influence even
Juftices of the peace bavve not been free. motions for mew trials to courts com-
pofed of Juch judges muft be vain.  in cafes like thefe interpofition of the conrt of
eqiity may be jufijed.
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that judge, ought to have wrought a change in his fentiments, in fuch a
cafe the mtupohtxon of this court would be improper,

This decree of dilmiflion, from which the plaintit appenled, wasaffirm-
ed, the 20 day of october, 1792.

BETwWrEN
THOMAS COBS; p/m,rz/g‘,
AND

JOUN MOSBY, dfendent.

N this caufe, heard the 28 day of o&tober, 1791, the bxll brouzht for
relief ae;amf‘c a verdict, was difmiffed, a motion to the court, before
which the i{fue was tried, to award a new trial, for the caufcs now fufrgeﬂ—
ed, havmg been rejected, and no other caufe for the interpofition of a court
of equity appearing upon the proofs.

BETWEEN
DAVID ROSS, plamntif,
AND

BENJAMIN PINES, defendent.,

N an altion on the cafe by the defendent againtt the plaintiff for ﬂandcrmg

the title of the former to certain {laves by him expofed to public fale,

upon trial of the general iflue, the jury found a verdic for him, affefling his
damages to 5oo pounds,

The plaintiff brought a bill, to be relieved againft the verdict, prayingan
injunétion, which was granted until further order, and afterwards, when
the anf{wer was filed, diffolved upon a motion.

At the hearing, in May, 1788, the court ordered another trial of the
iffue; the plaintift paying all the cofts at law, and entering into bond, with
furety; in the penalty of five hundred pounds, on condition to be void, if
he thould perform the future order of the court. at the fame time the court

ave leave to the defendent to amend his declaration as to the number of ﬂaves
the title of which was fippofed to have been flandered.

On the fecond trial, which was before the diftrict court holden at King
and queen courthoufe, the evidence was to this purpofe: Edward Graves
depoted that Rofs treated with Pynes, at his own houfe, for the purchafe
of his flaves. they agreed upon the price; but the one oheung to pay it
by bills of exc ban'>e, acd the other declaring that he muft have money,
which alone his cred:fors, for payment of whofe demands he was obliged to
fell his flaves, would accept they parted, and Rofs faid he would meet
Pynes at the place and time appomtcd for the file, with the money. the
witnefs underftood it to be a bar gain. :

Bcnjamm Temple depofed that he was empowered by Rofs to purchafe
the flaves of Pynes, taken in execution, which Rofs faid he had been attempt..
ing to purcbafe, adding that he had heard there was {fome defe in the title;
but the witnefs might dlﬁecard it, and not.v ithftanding purchafe at the ftipu-
lated prices. The witnefs, in his way to the place of fale, faw a letter,
thewn to him by John Davis, from Rofs; which related to his agency in
the purchafe of {laves generaly, and fignified a defire that the fame thould
be continued. the fale was begun, and fome of the flaves were fpld to one
Markham. foon afterwards a report, that the title of the flaves, was not
good, produced altercation between Markham and Pynes, the former refufin
1o take the flaves bought by him, without bond and {zcurity, which the
other was not able to give, for warranting the title. The fale by aution,
before a fecond lot was bought, ceafed, and the byftanders difperied.
John Davis, to whom the report was traced, being required to thew his

authority
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authoriiy for it, produced the letter, dated the 7 day of december, 1767,
the words of which are herein after inferted, and which was publicly read,
the Nuves were fold next day privately for much lefs money than would have
been produced by the fale of them publicly, as the witnefs, forming his cal-
culation by the fale to Markham, believed. (a) .

The part of the letter, mentioned by Benjamin Temple, which relates
to the fubject is in thefe words: . . .

1 expeti mr Temple, the, Jperiff of King and queen will be over with 11 ne-
groes belsnging ¢ Benicinin Pynes of that county. be proposed to sell them at
‘the Ridge on tucsday. 1 faw them wher down the countrv, and oﬁer;z/ bim 770
pounds for the while. szcre were four fellows, 110 « iy and frve boys and

girls. i bave wrote a line to Te;}zp{e, z‘{éat 2 will stiif §ive ﬁyne; the same. if
Lo comes over you may try to bargain with bm, and grve bim an order on me at
Williamshurg tor the money. i vnagine Pynes will send the same negroes
that i saw, viz. Tom; and bis wife and daughter, Adam, bis wife, and four
children; and two other fellows, Sauny and bhowever onc of them bas a
sorz on his chin, and the other is a little old and a cooper. if you think the ne-
g'roe; ok well, you need not stand on Hve or ten pounds maore:  there have been
some disputes raised about the title. they say Mann Page sets up a clame to

> them.  but i believe there is but little danger.  be up as soon as poffible. am in
baste, sir, your’s Dawvid Rofs. 7 of december, 1767. to mr Fobn Davis
at Henrico court.

To this evidence the plaintiff demurred, the defendent joined in demur-
rer. and the jury being directed by the court, if they {hould find any dama-
ges, to find them conditionally, affefled the camages of the defendent, if the
law arifing on the demurrer to evidence be for him, to one thoufand pounds.

The diftri&t court did not give judgement on the demurrer, but certified
it, with the verdi¢t, to this court, and alfo certified it, as the opinion of
the judges of the faid diftri¢t court, that the weight of teftimony on trial of
the 1ffue was on the part of Rofs, and therefore that the verdit was not
fatisfactory to that court, by the latter part of which certificate the judges
are fuppofed to have mcaned that the evidence was not {utficient to {upport
the iffue on the part of Pynes.

The caufe coming on, the 12 day of october, 1789, to be again heard on
the bill, anfwer, exhibits, examinations of witnefles, and tranfcript of pro-
c-dings before the diftri¢t court, among which examinatious is that of John
Davis, not ffated in the demurrer, explaning the m.nier in which the letter
to him from the plaintiff came to be made public, 2nd ftating feveral circum-
ftances, in order to exculpate the author of that letter, the court delivered
this

O P I NI O N,

That the lofs to the defendent in the fale of his flaves muft be attributed
to the plaintiff, his letter addrefled to John Davis being the only apparent
origin of the report which occafioned that lofs; and that the plaintft, al-
though he is believed not to have defigned any injury, ought to make repa-
ration; [/4)

‘ And

(a) The residue of the testimony of this witnefs, and the whole testimony of
some others, and alfo the certificate of a sale by Pynes of bis land, tending to
prove the quantum of the damages sustained by Pynes, being unimportant, as fo
the principal question now only considerable, namely, whether Rofs ought to make
reparation for the damages, are omitted,

(6) No proof that any other man ever pretended fo clame a title to the Jflaves
exposed to sale by the defendent appeared. hence the report that fuch a clame exifted
was supposed by the defendent’s counsil to be a_figment of the plaintiff. in which

case
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And the meafure of that reparation obferved in the firft verdi& having been
more than approved by the fecond ;

The court therefore difmifled the bill with cofts:

And this decree of difmiflion, from which the plaintiff appealed, was af-
firmed the 8 day of december, 17go0. 2

BETwEEN
JAQUELIN AMBLER, appellant,
AND ,
THOMAS WYLD, the younger, appellce.

TH E parties in Auguft, 1778, had agreed, the appellant to fell, and
the appellee to buy, the lots and houfes of the former in York town,
for the price, to which they fhould be valued by three men appointed by
mutual confent, and which price thould be paid, one half at the time of
valuation, and the other at the expiration of twelve months thereafter.

The men appointed reported their eftimate in thefe words: 2vr4, Jeprem=
ber 18, 1778, we the fubscribers, by defire of mr Ambler and mr Thomas Wyld,
Junior, bave, this day, viewed the lots and boufes belonging to mr Ambler,
where be formerly ryfided, and are of opinion that, in the prefent [ituation of
the Ists and boufes, they are worth one thoufand pounds. Mat. Pope, Cor-
bin Griffin, Wm Reynolds.

Five hundred pounds of the purchafe money were paid as appeareth by this
paper, oétober 20, 1778, recerved of mr Thomas Wyld the jum of five bundred

ounds, current moncy, in part paymens of the tenement in Vork town, purchas-

ed of the fubscriver. and mr Wyld agrees, on bis part, not to demand a title
20 the faid tenem nt unzil the remaining fum of  five bundred pounds is paid.
witnefs our bands. . dmbler, Tho. Wyld, jun. and in autumn, 1779, the
appellee, by an agent, off:red to pay five hundred pounds more, in paper
money, to the appellant who declined acceptance of them, faying he (hould
fee mr Wyld that afternoon.

The appellant afterwards procured [z ) from the valuers a paper, on which
were written the following words:  fome time in the year 1778, the wunder-

wriiten

case bis obligation to compenfate the other party’s lofs is ungueflionable. if the
report were tricy but the pretended title groundlefs, the plaintiff, by circular-
ing the report, was no lefs culpable than of be bad been the author of it. the
letter committed to Davis a matter of information or pretended information, con-
cerning the title of flaves, conjeffed by the writer to be unimportant to bimfelf,
Jor be impswer-d bis agent to purchafe the flaves, difregarding any report of
defel? in the title s—unimportant to bimfelf, if bis motive were not to depretiate
the flaves, which would bave been worfe.  bis only motive then, if not that,
muft bave been to warn bis agent not to decline bidding, alarined by the report,
if be fhould hear it.  fo far the plamtiff was juftsfiable.  bis fault was in not
guarding againft the confequences of the report publifbed by bis agent, ard by
bim only.  this want of caution rendercd him jufily obnoxious ta compenfation,
with the rule of the roman law, culpam antem cffe, quod, cum a diligente pro-

videri poterit, non effet provifum. Dig. lib. IX. tit. Il, 1. XXXI, the com-

mon law is believed to concur.

(a) Th's paper is Jated to have been procured by the appellant, because, in
answer toapart of the bill all-ging that to bave beenthe faét, and propounding this
interragetary, whether be, Jaquelin Ambler. or fome person for bim, did not

rocure the valuation to be figned by the men whole names are fubscribed to it ?
ke, after explaning bis motives for what followetb, Jays, he requefted that a
certificate of the valuers might be obtained and thewn to the complainant

ftating the ideas on which the valuation was made.
T
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coritten wore called upon, by mr T bomas Wyld, to value the boufes and tene.
ment, in York town, then the property of mr Fagquelin Ambler, which boyses
aind tenement the jaid dAmbler, as we were informed, had agreed to fell the [aid
1yld at fuch a price as disinterested  persons .//.'79%/6! determine the fame were
wworth. agreeably thercts the underwritten did wvalue the aforesaid houses and
foperaont to one thousand pounds. and it being contrary to the laws of the land,
ot that time in force, to make any difference between paper money and fpecie, awe
i and reoritten do further declare that e did then, and do now, think the
alorefaid houfes and tencrient were worth one tbou'mnd pounds fpecte.  in tefls-
i oy /757'05 f ace have bereunts [of our bands, this tenth da;{ of february, 1782,
and to which paper the names of the valuers were {ubfcribed.

An action, which had been commenced by the appellant againft the ap-
pelles, in the general ccurt, to recover the money due, was difcontinued,
for want of protecution, the zo day of Oé’cobef, 1783.

The 2ppellant afterwards co;qmenccd an altion againft the appellee, in the
county court of Henrico  the ceclaration contained three counts, the firft,
upon a promife to pay €co pounds for lots and tenements, lying in York town,
fold by the appellant to the appellee; the fecond, upon a promife for lots
and improvements, lying n York town, fold by the appellant to the appel-
lee, to pay {o much money as they were worth, with an averment that they
were worth 6oo pounds; and the third, upon a promife to pay fix hundred
pounds for fo much moncy expended by the appellant for the ufe of the ap-
pellee. _ ] .

The app-llee pleaded that he did not afflume, upon Y:Vthh. the iffue was
jolied, the appellant confenting that the other party might give any {pecial
nmiatter in evidence.

On trial of the ifie, theappellants counfil offered in evidence to the jury
the paper before mentioned, dated t;hc 10 day of february, 1782, fubferibed
by the three valuers. the coun(il of the other party excepted to it, and the
court would not allow it to be delivered to the jury. rotwithflanding which,
the jury tcok the paper with them, when they were fent out of court to
confult of their verdict.

The jury found a verdi&t for the appellant, aflefling his damages to
3741 15, 71 _ '

The counfil for the appellee moved for a new trial, f(hewing, for caufe,
that the jury, without permiiﬁon of the court, carried that paper with them.
the motion was rejeCted, becaufe, as is ftated in the bill of exceptions figned
by one of the judges, zhe three men who fubjeribed the pafer were prefent in
court, to grve Jull teflimony of the import of the fame, which paper baving boen
read to the court, after the return of the verdicl, appeared to be a certificate
Jigned by three of tle witneffis in the caufe, and not to wvary from their viva
woce teftimony: and this rejeClion of the motion for the new trial, and, in
confequence, the judgement for the damages, upon an appeal to the general
court, were atlirmed the 22 day of june, 1789.

The appellee, on the 16 day of march, 1797, filed a bill in equity
againft the appellant, in the county court of York, ftating, in zddition to
the matters herein before mentioned, and feveral others omitted here, be-
caufe now thought unimportant, that, on trial of the iffue before the county
court of Henrico, he produced witnefles to contradi¢t the witnefles on be-
half of the appellant, or rather to invalidate their teftimony, by proving the
valuers to have acknowledged, that they made their eftimate in current mo-
ney, and had not {pecie in their contemplation at that time; but that the
court would not futter the witnefles cf the appellee to be examined; and alfo
ftating that the valuation of feptember, 1778, which was required by the
appellees counfil to be produced, was denied by the appellants counfil to be
in exiftence; and praying to be relieved againft the judgement, by which
the appellec was condemned to pay the damages afiefled by the jury, which,

aggravated
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aggravated with the additional damages upon aftirmunce, and with the cofts,
amount to ggol, 12s. 1 J. _

The appellant, by an{wer, declared, that the trial before Henrico court
was fair, as he believes, admitted a valuation in feptember, 1778, but faid
how or in what manner that valsation was expreticd he did not recolie¢t;
did not fay any thing in anfwer to the allegation of the bill, repcated inter-
rogatorialy, concerning the fuppreflion of the valuation in 1778, unlefs it
be by thele words, bad they (the valuers) even pretended to make therr certi-
Jficate of 1782 the foundatiin of this refpondents clame, which is nat the Jail
the real vaiuation muit have becn brousht forth, by which words the fupnref:
fion i¢ underftood to be admitted; that he acquiefced in the verdi&, f?:relin
himfelf bound by it, aithough it gave him lefs than he thought himfelf in-
titled to; contended that no court hath power to interpofe, and wreft from
him the benefit of his verdiét; elpecialy as the court before whom the trial
was (hewed their approbation of the verdit by denying the motion for a
new trial, conceived the reafon of rejecting teflimony on behalf of the ap-
pellee, if it were rejefled, to have been that the teftimony was inadmiffible;
and, with reips¢t to the proof that the valuers had faid they eftimated the
tenement in current money, the appellant obferved the contrary was never
contended; that the, valuers thought the property worth fo much {pecie,
and rated the current mouney at par with fpecie, which was the only matter
infifted on.

The appellee replied to the anfiver, and feveral witnefles were examined.

Samuel Eddins depofed, that doflor Mathew Pope, being charged by-
Wyld with isjultice in figning the paper of the 10 day of february, . 1782,
the fubftance cf which was tiien rehearfed, declared it to be wrong, and that
neither he nor thofe with vwhom he was joined in the valuation ot 1773
thought of fpecie at that tine; and that when he figned that paper his in-
tention was that Wyld fhould make the fecond payment of 500 pounds equal
to the firft, and faid that it would come to one hundred pounds fpecie, ac-
cording to the fcale of depretiation, and that mr Ambler bad a right to no
more. the famne witnefs depofed, that do&or Corbin Griiin, whom VVyld
charged in like mmanner with injullice, denied his fignature to a {econd va-
luation or certificate, but being reminded that his fi_nature was attefted by
Hugh Nelfon, acknowledged he had figned a paper prcfented by mr Nelfon
in behalf of mr Ambler, and faid, if it contained a word of {pecie, it was
wrong and an cverfight, for neither he nor the other two thought of fpecie
in the valuation of 1778, adding he was confident the hoults would not {zll
for that moncy in {pecie  the {ame witnefs depofed, that he had heard thofe
men declare, fince the trizl in Henrico court, that they did not value the
houfes in {pecie but in current money.

Thomas Gibbs depofed that he heard doctor Griffin declare that the hou-
{es were not valued in {pecie, and that the valuers at that time dared not
to have mentioned {pecic in their valuation, paper money being the Iegall
circulating medium. |

Laurence Gibbons depofed that he had often heard the valuers of the hou-
fes, fince the trial in Henrico court, declare, that they did not value them
in fpecie. S

Corbin Griffin, to this interrogatory, propounded to him by the appel-
lant, did you not, at the requeft of faid Wyld and faid Ambler, value the hou-
fes and tenements as aforefad, in auguft, 1778, for the fum of one thoufand
psunds, good money? made anfwer in thefe terms:

Some time in the autumn of 1778, 1 was appointed with doclor Mathew
Pope and mr William Reynolds to value the houfes aforefaid, and their value was
foxed at one thoufand pounds: and '

To this interrogatory, what was intended by the term, ¢ good money;’ did
you_fuppose the bouses and tenements worth one thousand pounds at the depretia-

tion
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tion of five for oné, or of the value of one thousand pounds in specie; or the va:
lue thereot in paper currency according to the scale of depretiation? made an-
{wer in thefe terms:

I knew of no depretiation, nor of any difference between paper and specie.

William Reynolds, to the former of the two interrogatories mentioned to
have been propounded to Corbin Griftin, made anfwer in thefe terms :

I was appointed one of three to value the bouses, and fixed them at one thoy.
sand pounds, current money of Virginia; and to the other of thofe interroga.
tories, made an{wer in thefe terms: -

o I hnew of no depretiation at the time, but valued them in the money then in
circtilation.

Several witnefles depofed that the houfes, which had been ufed for bar-
racks, when Wyld bought them, were fo ruinous as not to be then tenent.
able, without being repaired. and one witnefs depofed, that in 1784, be-
fore which time the houfes appear to have been repaired by Wyld, at con-
fiderable expenfe, when the houfes and lots were expofed to public fale; at
the price of five hundred pounds, no bidder offered more.

And Thomas Gibbs depofed, that the court of Henrico county would
not permit him and two other witnefles to be examined in order to invali-
date the teftimony of the witnefles who were examined for the appellant.

The county court of York decreed the appellant to pay to the appellee
395l 1157 1, with intereft thereon, to be computed, after the rate of five
per centum per annum, from the 10 day of june, 1789, till payment, and
the cofts.

The high court of chancery, before which the caufe was brought by ap-
peal, the 28 day of feptember, 1793, delivered this

OPINION axp DECREE,

That, if the appellee were injured by the verdict of the jury, and judge-
ment of the county court of Henrico ftated in his bill, the only modebby
which he could regularly obtain redrefs was a new trial of the iffue between
the parties in the action at common law, and ceniequently that the decree
of the county court of York, which feems to have thought the princi-
pal money recovered by that decree fo much more than the appellant ought
to have received from the appellee, is erroneous; and -therefore this court
doth reverfe the faid decree. but this court fuppofeth that if certain faés
now appearing by the teftimony in this caufe had been known to the jury
who tried the iffue, or to the court who rejected the motion for a new trial
either the former might not have found fuch a verdi&, or the other, if the)’r
had found it, might have awarded another trial: and is of opinion, that
although the county court of York perhaps had no power to award fuch ncv;
trial, this court retaining the caufe may now procede in it, as if it had been
originaly commenced here; and therefore this court doth dire¢t the faid iffue
to be tried again before the faid county court of Henrico, and the verdi&
thereupon to be certified to this court. and the appellee here in court doth
confent, without which confent the new trial would not have been awarded
that if the damages which fhall be affefled upon fuch trial excede the dama-
ges aflefled on the former trial, which may be the event, this court ma
decree him to pay the excefs and award exccution againft him for the fame.

The fa&ts unknown to the court of Henrico, and to the jury who tried the
illue, are
_ That the men who figned the paper, dated the 10 day of february, 1782
igned it at the requeft of one party, without giving notice of it to the Sther
party, and when they were not together, and are proved by three witnefles
fince the trial, to have contradi¢ted the matter affirmed by them in that pa pert
and that two of them (the other being dead) who were examined on oath in

this
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this caufe, did not give a categorical an{wer to an intérrogafory propounded
explicitly to extort from them fuch an anfwer, to the only material queftion
in controverfy.

The appellants counfil objeted, that the jury’s having taken with them
the paper of february, 1782, ought not now to be adjudged by this court a
good caufe for another trial for two reafons, one, that the fame matter had
been determined by another court, of competent jurifdiion, not to be a
good caufe for a new trial.  which adjudication this court hath no power to
corre¢t. which reafon perhaps would not have been mentioned, becaufe it
ought not to have been mentioned, if the objeGtor had recollected that the
bill of exceptions ftated the viva voce teftimony of the valuers not to have
varied from the paper. whence is inferred that the court would have award-
ed a new trial, if they had known tie fads now difclofed, thatis, the man-
ner of procuring that paper, and the ufe which was made c{ it, and that the
viva voce teftimony and paper vary from what thofe men aftérwards confefi-
ed to be the truth.

The other reafon mentioned by the counfil for the appellant for difregard-
ing the jury’s taking the paper, is that it did not govern them in their ver-
dict. for if it had governed them, they would have affefied more damages.
which reafon was not thought fatisfactory. that ull the jurors were “hot
governed by the paper with the concurrent teftimony of the witnefics who
figned it was indeed manifeft. but that fome of them were governed by it,
and that it had influence on the afeffinent, is probable; and if it had influ-
ence, that is conceived to be good caufe to award another trial.

How the jury formed their eftimate of the damages can cnly be conjectur-
ed. the admitilon into that eftimate of fracticnal quantities, whofe denomi-
nators were fo low as farthings, fhews the eftimate to have been the refult
of a calculation fomewhat complex. If they allowed intereft upon the mo-
ney remaining due to the appellant as they are believed to have done, the
priacipal, with which they charged the apppellant, was about 2921. 17s. 6d.
for the fum of that and the intereft from feptember, 1779, to the day of
finding the verdi&t, being 811. 4s. 1 1 is equal to the 3741. 1s. 7: affefled.
the jury, differing in their eftimates according to a mode of adjuftment faid
to be frequently practifed where unanimity is defperat=, are fuppofed to have
agreed, that, the fum of their eftimates added together being divided by their
own number, the quotient fhould be the meafure of their damages.

If five jurors had been guided by the paper of february, 1782, and three
by the ftatutory fcale of depretiation, and the other four, negleting both,
had fixed on what they thought the true value of the houfes and lots, the
calculation might have been made in this manner: ¢ x 50043x 100 4.4 x
1781, 125. ¢d. their fum would be 35141. 10s. and this being divided by
12, the quotient would be 2921. 175, 6d.

This although merely conjectural thews a probability at leaft, that fome
of the jurors were governed by that paper; and a probability that they werce
governed by fuch a paper and its corroborative evidence, as this laft now ap

eareth, is deemed a good caufe for a new trial.

The appellee ftated in his bill other matters, of which notice was not
taken in the opinion or decree of the high court of chancery, but which
perhaps deferved netice.

One was, that, on trial of the iffue in Henrico court, the valuation in
feptember, 1778, was required by the appellees counfil to be produced, but
was denied by the appellants counfil to be in exiftence. the only part of the
appellants anfwer, which is refponfive to this allegation, if any part be re-
{ponfive to it, feems to admit implicitly that the paper could have been pro-
duced, but that it was not produced, by the appellant. when this matter
was mentioned in the high court of chancery, the appellauts counfil obierved
that the appellee had the valuation of {eptember, 178, for it appears by the
tranfcript of procedings before the county court of York to have been one of

his
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his exhibits. but this doth not prove that he had it at the trial in Henrico
court, which wasin april, 1785. o N

The other matter ftated in the bill, and unnoticed in the opinion or decree,
is that the witnefles offered by the appellees counfil to prove that Griffipn,
Pope and Reynolds had invariably acknowledged, that they made the valu-
ation in currency, and that they never thought of fpecie at that time, were
rejected by the court of Henrico: and the fact, which is neither confefled
nor denied by the appellant, is proved by a witnefs.

BeTwEEN L
RICHARD WOODS, plaintyf,
AND

PHILI? MACRAE, defendent.

OME of thcjarors, on trial of the ifue 'i.n an action at common law;
S brought by the defendent againft the plaiatiff, appearing by their own
examinations, [2/) takenin this caufe, to have bezlieved the defendent inti-
tied to onc half of a lottery ticket, and upon that fuppofition to have calcu«
lated the damages affefled for him, although that he was intitled only to
oune fourth, if to any, part of the ticket, appeared manifeftly from abun-
dant teftimony; the court, the 8 day of march, 1764, ordered another
trial of the iffue.

BETwWEEN
DANIEL LAWRENCE HYLTON. plamtif,
AND
ADAM HUNTER and Abner Vernon executors of James Hunter,
defendenis.

F OHN DIXON (4) of Jamaica, 30 july, 1762, had executed 15 bonds
for payment of money to James Hunter, at fucceflive yearly payments,
with intereft at fix per cent from the days of peyment. and for fecuring
principal and intereft had executed a mortgage of an eftate called Salem in
Jamaica. the bonds and mertgage were depofited with Hibbertand Jackfon
refiding in Jamaica attorneys of James Hunter. the principal and intereft
due by the 1, 2, 3, 4.and 5, bonds had been received by james Hunter.
on part of the prircipal or intereft due by the other 10 bends was ever paid to
the executors of jumes Hunter; but Hibbert and Jackfon had received the
whole of the principal money and intereft due by the 6 bond, and part of
the principal money and intereft due by the 7 bond, which they retained,
and on which R. Hibbert, their reprefentative, refufeth toaccount forintereft.
25 day of april, 1785, Adam Hunter the heir, refiduary legatee, and
one of the executors, of James Hunter entered into the following agreement
with Daniel L Hylton:
¢ Memorandum of agreement with Daniel L Hylton, efquire. the fub-
¢ fcriber, executor to the will of James Hunter deccafed, bargaineth to af-
¢ fign over to the faid Hylton all his right and title in nine bonds, granted
¢ by John Dixon, efquire, of the ifland of Jamaica, for the fums under
¢ mentioned, viz.

Jamaica currency

* 1 bond, dated 30 july, 1762, payable 1 auguft, 1775, for 700

* 1 ditto ditto 1 auguft, 1776 7C0
¢ 1 ditto ditto 1 auguft, 1777 700
¢ 1 ditto ditto 1 auguft, 1778 700
¢ 1 ditto

(@) See the case between Cochran and Street ante.

76) In one of the exhibits called Fames Dickfon.
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7
‘1 ditto ditto 1 auguft, 1779 700 ,
¢ 1 ditto ditto 1 auguft, 1780 700
¢ 1 ditto ditto I auguft, 1781 700
¢ 1 ditto ditto 1 auguft, 1782 700
¢ 1 ditto ditto t auguft, 1783 1747 1 3

¢ alfo his right in a mortgage, uranted to Janes Hunter, by the faid Dixon,
¢ on an eftate, called Salem ettate, in Hanover, formerly the property of
¢ John Campbell, efquire, in faid ifland, as collateral {ecurity for payment
¢ of faid bonds. in confideration whercof, the faid Hylton agrees to pay the
¢ faid Hunter the fum of 5300 pounds, current money of Virginia, in gold
¢ and filver, at the rates now current, to fay, gunieas, &c; at the following
¢ termsof payment, viz: 1853l. 6§. 8d. fixmonthsafter thedate of affignment;
¢ 1833l. 6s. 8d. fifteen months after date, and 1833l. 6s. 8d. in twenty f{even
¢ months after date; for which refpeltive fums the faid Hylton fhall execute
“ bonds, with fuch fecurity as the faid Hunter fhall “approve. Adam
¢ Hunter. aniel L Hylton. Richmond 25 april, 1785. N B, in cafe
¢ any part of the within mentioned bunds have been paid to meflieurs Hib-
¢ berts and fackfon, of Kingfton, the attornies of the faid James Hunter,
¢ the faid fums to be refunded to the faid Hylton. Adam Hunter. Daniel
¢ L Hylton. witnefleth in prefence of W Fouthee.’

277 day of april, 1785, Adam Hunter and Abner Vernon, the two exe-
cutors of James Huanter, executed a bond, in the penalty of 20000 pounds,
of current money of Virginia, payable to Daniel L Hylton and to William
Hylton, in Jamaica.

To this bond, after a recital, ¢ that John Dixon, on the 30 day of july,
1762, had executed 14 feveral bonds to James [Hunter, g of which fuill
“ remain due and unpaid, and amounted, in the whole, to 147941, 25. 6d.
¢ Jamaica currency, to be difcharged by payment of 73471, 1s. 3d. at feveral
¢ days of payment, as would fully appear vy reference to the bonds, and all
< which bonds, together with the intereft accruing thereon, flill remained
¢ due and unpaid;—that Jonn Divon had exccuted to James Hunter, as
¢ a further fecurity for payment of the moneys due by the bonds, a mortgage
¢ for the eftate of John Diixon, called Salem, in Hanover, in Jamaica, for-
¢ merly the property of ]ohn Hodges Campbell;—and that it had been
¢ agreed betweea Adam iunter and Abner Vernon, on the one part, and
¢ Daniel L Hylton and William Iylton, on the other part, that they,
¢ Adam IJunter and Abner Vernon, would, by their attorney to be made b
¢ them for that purpofe in Jamaica, for a valuable confideration, which they
¢ acknowledged themfelves to have received, transfer and ufiign to Daniel
¢ L. Hylton and William Hylton, as foon as their attorney thould be re-
¢ quired fo do to, all the before mentioned obligations, with the interef
¢ which had accrued thereon, as alfo the mortgage aforementioned,” was
annexed a condition, ¢ that if Adam Hunter and Abner Vernon fhould com-
¢ ply with the abovementioned_agreemcnt,, then the bond (hpuld be void.’

21 day of june, 1785, Daniel L Hyltqn executed a bond, in the penalty
of 20000 pounds, of current money of Virginia, payable to Adam Hunter
an1 Abner Vernon.

7o this bond, after a recital, ¢ that Adam Hunter had fold to Daniel L
¢« Hylton a debt, which was due from ]ohn. Dixon, of Jamzica, on account
< of John Campbell formerly of Spotfylvania, in Vu:gxma, and, to fecure
¢ the payment of that debt, had executed, 30 day of july, 1762, 14 bonds,
¢ ¢ of which had been paid to James Hunter, the other ¢ amounting to
¢ 731718, 118, 2d. of Jamaica currency, and that Adam Hunter, with con-
¢ {fent of his co executor, had, for the confideration of 5500 pounds, of
¢ current money of Virginia, to Adam Hunter pa_id by Daniel. L Hyltgn,
¢ made the fale to him ;—and that, as there was a rifque to run in collecting

the

>
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¢ the money due by the ¢ bonds, with the intereft thereon, Daniel L Hyl.
¢ ton had agreed to have no recourfe againft the eftate of James Hunter, or
< againft the perfons or eftates of his executors,” was annexed a condition,
¢ that, if Daniel L Hylton thould abide by that agreement, and fhould
¢ qot refort to the eftate of James Hunter, in cafe any part or the whole of
¢ the g bonds (hould not be colleGed, nor refort to Adam Hunter and Ab.
¢ ner Vernon, in cafe of fuch failure, then the bond fhould be vaid.’ |

On the day when this later bond was executed, the following writen
ftatement was figned by Adam Hunter and Abner Vernon:

Richmond, june 21, 1785,

¢ Statement of nine bonds from John Dixon; of the ifland of Jamaica, to
" ¢ James Hunter, efquire, deceafed, fold meflieurs William Hylton and Da-
" ¢ niel L Hylton, viz. |
¢ 1775, auguft 1. 6 bond of this date 700 pounds

¢ 176 g years and 8 months intereft on ditto 406
77 ‘ 1106
auguft 1_} 7 bond of this date 700
. } 8 years and 8 months intereft en ditto 364
LI 1064
gt I 8 bond of this date 700
<1778 } 7 years and 8 months intereft 6 per cent 322
. 1022
auguft 1 9 bond of this date 700
. l 6 years and 8 months interefl 280 |
‘ au77ugﬁ: I . 980
8 J 10 bond of this date 700
‘1980 l 5 years and 8 months intereft 238
‘ 938
auguft 1 J 11 bond of this date 700
T 1 4 years and 8 months interett 196 g
.
‘ 96
auguft 1) 1) bond of this date 700
¢ 1782 } 3 years and 8 months intereft 154
‘ augu 854
auguft 1 13 bond of this date 700 '
© 198 2 years and 8 months intereit 112
¢ 812
auguft ! 14 bond of this date 1717 11 2
1 year and 8 months intereft 171150
1889 6 2
s Jamaica currency 9561 6 2
witnelies
« JOHN M‘KEAND. ADAM HUNTER, ¢
« JAMESBUCHANAN.’ ABNER VERNON, jexecutors.

1 day of auguft, 1785, Daniel L Hylton, with Francis Eppes and John
Tayloe Griffin, his fureties, executed three bonds, each in the penalty of
36661, 13s. 4d. with conditions for payment of 18331, 6s. 8d. of current
money of Virginia—one the 16 day of february, 1786, another 16 day of
november, 1786, and the third 16 day of november, 1787.

William Hylton, then in Jamaica, had demanded from the forenamed
R Hibbert intereft for the money before mentioned to have been received by
thofe whom he reprefented; to which demand he gave this written anfwer:
< ngf’con, 19 november, 1785, 1 inclofe you a {ketch of the account, ba-
¢ lance g20l. 14s. 11d. which as i have never made ufe of it, and have been
* conftantly ready to pay it, i thail not allow one fix pence intereft on it,
“ even if no legal reprefentative appears for twenty years to come, fo far

¢ from
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¢ from it, i think an allowance ought to be made to me, for the rifk i have
‘ run, In preferving them from five hurricanes, and for fuch a length of
‘ time. our ftate of bonds muft be right, becaufe it agrees with the bonds
¢ themfelves, and mortgage. no. 7 has due upon it 506l 14s. with intereft
¢ from 26 july, 1777, and no. 8 to no. 14 are for > oo pounds each, and
¢ are intire, as is no. 15, which is for r1ogl. 17s, 7d.
¢ copy of account.
¢ The eftate of James Dickfon efquire to James Hunter of V irginia dr.

<1777 } to balance of bond no. 7 due this date 506 14
¢ july 26| intereft from this date to 1 april 1784 207 2
“auguft 1 to principal of bond no. 8 due this day 700 ©
intere(t from this date to 1 april 1784 250 o
cofts of {uit 416 5
¢ 1778 to principal of bond no. ¢ due this day 700 0
¢ auguft 1} intereft from this date to 1 april 84 238 o,
cofts of {fuit 4 16 6
‘1779 to principal of bond no. 1o due this day 700 0 o
¢ auguft 1} intereft from this date to april 84 196
cofts of fuit 5 14
‘1780 to principal of bond no. 11 due this day 700
¢ auguft 1} intereft from this date to april 84 154
cofts of {uit 5 14
€ 1781 to principal of bond no. 12 due this day 700
¢ auguit 1} intereft from this day to april 1784 112
‘1782 } principal due this"day no. 13 700
¢ auguft 1 { intereft from this day to april 1784 70
‘1733 principal no. 14 due this day 700
“auzult 1/ intereft from this day to april 1784 28
. fzgéﬂ: . },‘principal no. 15 due this duy 1169 17 7

~

(4) 7315 14 7’

Adam Hunter, to whom the ftate of the account immediately preceding
had been communicated, on the 27 of february, 1787, confented to make
a cdedultion for the fuppefed difference betiveen the money due by the bonds,
asigned to iranicl L ilylton and William Hylton, and the money realy due
from the oblicor in thofe bonds, out of the money to be paid for them by
the Hyltons; which diiference was erroneoufly ftated, by cic to whom the
parties refered the matter, to be 1055 pounds, current money of Virginia ;
and Adam Hunter accordingly indorfed credit for 5271, 10s. on the fecond
bond, and the famc on the third bond, given by the Hyltons.

Adam Hunter, having difcovered the error, mentioned it in a letter to
D U Hylton, who, in anfwer thereto, by letter, dated 18 of feptersiber,
1788, aflured Adam Hunter every miftake fhould to rettified  and the
correction of this miftake was refered by the parties no lefs than three times,
as if it had been a queftion of difficulty, firft to Henry Banks and William
Hay, then to Jerman Baker and John Marthall, and lafily to George Weir.

After this affair was adjufted, the executors agreed with D L Hylton not
to cemmence fuits againft him, for fome time, on pretenfe that the aflign-
ment of the bonds and mortgage, and the power to collett the money due
thereby, were infufficient. _

A few days before this time expired as to one of D L Hyltons bonds in
the county court of Henrico fuits were commenced, upon all of -th{im’

again{]

() here is a mifeafting.



85 (N THE COURT"

againft him, who fuffered judgements to pafs, without claming the deduc-
t] r the 1055 pounds. .
no?‘sg}erwards, 5'1%1 }zhe fame court in chancery, he brou_ght a bill for an in-
junétion, which was granted. in anfwer to that bill, the exccutors of
James Hunter admited to be juft the clame for a deduction, fuch as, at that
time, they thought right. a motion was made to diffolve the injunion,
which was neverthelefs continued for the whole. '

Theé caufe being afterwards removed, by certiorari, 1nto the high court
of charicery, the defendents, by a fuppletory anfwer, retracted their confent
in the former anfwer, for reafons which will be ftated in the following

CPINION avnp DECREE:

¢ This cauts came, on the laft term; and again this 25 day of may, i
the year of our lord 1793, to be heard on the bill, anfwers, exhibits. exa-
minations of witnefles, and report of the commiflioner, pgrfuant- to the or-
der of the 28 day of may, in the year 1791, with exceptions to the report
hy the plaintiff, and was argued by counfil: on .conﬁdcratzon whereof the
court doth now deliver its opinion, under the articles controverted between
the parties, as followeth:

ARTICLE L _

A dedudion of 1055 pounds from the 5500 pounds, to pay which, af
three inftallments, the plaintiff had given his bonds; for which deduétion
he clameéth i credit, alléging that the Jamaica debts afiigned did not amount
to fo much money as the parties fupp pied at the time of the agreement; and
excepteth to the commiffioners report for difallowing the clame, the plain.
tiff in the referrences, among the exhibits, firft to Henry Banks and Wil-
liam Hay, and afterwards to Jerman Baker and John Marthall, fuppofed
the fum of the Jamaica debts, agreed to be affigned, to be 95611, 6s. 2d,
and the deficiency to be 7791, 8s. 5d. and in the reference to George Weir,
alfo among the exhibits, fuppoied the fum of the debts, agreed to be affign-
ed, to be the fame, but the ceinciency to be 8211, 6s. 8d.

Which ever it was, the deduion could not be 1055 pounds. if the for-
mer were the deficiency, 95611, 6s. 2d. : 5500l. :: 7700 8s. 5d. : 448l 7
if the later were the deficiency, 9g6:1. 6s. 2d. ¢ g5ooi. 1: 21l 6s.8d. ¢
4721 gs. 2d. and the deficiency ought to have been :833 pounds, tointitle
the plaintiff to the 1055 pounds.

Yet he perfiftcth in the clame, and would 1aftify 1t, in his remarks on
the commifiloners report, by propounding the queftion, and giving to it
the anfwer, following: if 5500 pounds is to produce 9596 pounds, what
muft 821 pounds produce? anfwer, ¢ Jamaica currency 10§ pounds,’ fzith
he; {uppofing the deficiency now to be 9596, inftead of 95611, 65. 2d.
on which is obferved: firft, the four terms in the queftion and anfwer are
not, as they ought to be, geometrical proportionals; for the product of the
extreme terms is not equal to the produ& of the mean terms. fecondly, the
fourth term, the deduction, is Jamaica currency; whereas the deduction
clamed is Virginia currency. thirdly, the firft term is Virginia currency,
and the others are Jamaica currency; whereas the firft ought to have been
of the fame denomination with the third. fourthly, if the queftion propound-
ed by the plaintiff be refolved by the problem, by which queftions of that
kind are ufually refolved, that is, by dividing the product of the fecond and
third terms by the firft terin, acd if the deficiency had been more than it was
{fuppofed to be, the aflignors would have been bound to make good more
than 9596. for example: if the deficiency had been 1000, inftead of 821,
the defendents muft have made good 10340 : for gsoo : 93596 :: 1000 :

1744, and 9596—1000 4 1744=10340 if the deficiency had been 2000,
inftead of 821, the defendents muft have made good 11085, inftead of 9596:

and
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and fo on; the moncy to be made good increafing as the fum of the debts
afligned decreafed.

But enough hath been faid on the ratio, by which the deduction ought to
be adjufted, and to huive {:id any thing of it walunneceffary, if thic opti’nion
the foundation of which thall now be explaned, namely, that the plaintiff i;
not intitled to zny deduction, be corret. every part of the agreement made the
25 day of April 1785, which Adam Hunter had bound himiclf to perform,
was effectually performed by him. firft, he afigned his right and title in
John Dixon’s nine bonds, and alfo in one other band, which, although not
enumerated in the lift, which forms part of that agreement, was trensterred,
by afﬁgnment_ of the mertgace, to Danicl Laurence Hylton; fecondly, the
fum of the principal meneys, which had been due by the ten bords, exceed-
ed the 73471 1s. 3d. which were fuppofed by the agreement to be due on
the nine bonds; and thirdly, the money due upon the firft of the nine bonds,
that is number 6, and part of the money due upon the fecond of the nine
bonds, that is number 7, which had been paid to Hibbert and Jackfon, the
attorneys of James [Tunter, was refunded to D. L. Hylton, that is, was
paid for his ufe, and by his authority, to his brother William Hylton.

‘But the reprefentative of Hibbe:t and [ackfon refufeth to account for intes
reft of the money fo recei ‘ed by them—for this intereft the plaintiff clames
the credit, which he weuld have dedu&ed from the 5500 pounds, the princi -
pal money due by his own bonds. ,

He muft be muded to it, if intitled to it at all, cither by the agreement
of 25 of april, 1735, or fome other agreement pofterior to it,

i. Not by the agreement of 25 of april, 1785;,—by that Adam
Huater bargained to affign his right and title in certain  bonds:
if he hid a right and title to intereft uvpon the money which had been
due by thefe btonds, or any of them, the plaintiff, by the a(liznment
had the faine right and title; and therefore might have recovered the
m:tereft from thote who were accountable for it if Adam Hunter iiud
not a right and title to intereft on the money, which had been received b
Iiibbertand Jackien, the attorneys of Jamces Hunver, the phintiff hud no
right or title to the inteiclt; becaufe by tite agreement 1t was not bargained
to be affizned t hiry; but Adam Hunter was bound by the agreement only

tiaty 1a caje any part of the bonds had been paid to Hinbert and Jackinn, the
{rus thould be refunded to Daniel L, Hylton; rot that they thould be re-
funded with intereft: fo that, by the agreement of 25 of apnil, 17485, the

lain:if is not inttl=d to the dedu&tion clamed.

L{. Is he intitled to 1t by any pofterior agreement ? .

1. In the condition of the bond, executed by Hunters executors, 27 of april,
1785, obliging themfelves to make the aflignment, is contained a recital,
that of John 2ixons bonds to James Hunter nine, amounting to 73471, 1s 3d
with the intercft sccruing thereon, flill remained due and vrpaid.  thefe
words, ¢ with the intereft ftill remain due and unpaid,” are underftood by
the plaintiff to refer, as well to the intereft on the bonds, ¢t which one had
been whely, and the other partly, difcharged by payments to Hibbert and
Jackfon, as to the intereft on the other bonds. but this expofition is reject-
ed, becaufe it is inconfiftent with the agreement, made two days before; an
agreemnent which doth not appear to have been fet afide by the parties, but,
on the contrary, is fuppofed to be the agreement recited in the fame condi-
tion; and to be the agreement in execution of which this bond was granted:
and therefore to ke ftill in force.

The inconfiftency of the expofition is manifeft; for the agreement fappofed
part of the bonds might have been paid to Hibbert and Jackfon, becaufe it
had, in thut event, provided that the fums, which had been paid to Hibbert
and Jackfon, fhould be refunded to Daniel L. Hyton, not that more than
the fuins paid to Hibbert and Jackfon fhould be accounted for to Danicl

Laurence Hylton. The
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The words, ¢ all which bonds, ,tqgethcr WiFh“the intereft accruin
¢ thereon ftill remain due and unpaid,” In tbc {ccual, bthcreforC, ought to
refer to the agreement, and, V_C‘ongruo_uﬂy with 1t, to hc undcrﬁpod thu§;
a1l which bonds, together with the intereft accruing  thercon, il remain
due and unpaid, notwithftanding any act of the obligors; and if, by act of
Hibbert and Jacklon, anybof t?e zogds had been paid, i that cafe, the

i em fhould be refunded.

fum;hp; ?Saggt?f%,miﬂ his remarks, faith ¢ in cafe Hi.bbcrt had re.ce'{ved the
¢ whole, and witheld or failed in any refpesﬁt. to pa‘y it to the plaintiff, the
¢ defendents were obliged to malke it good. if by, ¢ the deferzdem[s were ob-
¢ lived to make it good,” be meaned the def@ndents_ muft have rcm.nded, or
were obliged to make good, the whole which Hibbert had rec:lved, the
propofition 1s admited to be true; but the pla.mtlﬁ's mferencei, that the de-
fendents muft not only have refunded What Hibbert had recex:ve'd, but have
paid intereft for it, 13 denied to be deducible from that propofition.

2. By a ftatement, 21 june, 1785, to which are the fignatures of Adam
Hunter and Abner Vernon, tihe nine bonds with intereft are fuppofed to
amount to 9561l. 6s. 2d. to this ﬁa.tcn}.ent, as well as to another paper
here-fter to be mentioned, the plaintiff is believed to alluqe, where, among
the queftions, preliminary to his remarks upon the commiffioners report, he
propounded the following: ¢ have the defendents not covenanted and war-
¢ ranted to make a title to a certain intereft, fpec;fymg a fixed fum to be
¢‘due therein, at the time of agreement, with a condition annexed to re-
¢ fund whatever was (hort of this fum?’ to which queftion the anfwers are:
firft, the ftatement containeth no exprefs terms _by which the defendents co-
venanted to do any thing, or warranted any thing; and feemeth defigred,
not to make a new agreement, as to the amount of the dcbts affigned, but
only to give the plaintiff the beft account, which the books cf the defefn-
dents teftator enabled them to give, cf the bonds, the money due by v hich
he or they had not received, and fecox?dly, the warranty, which might be
perhaps implied in the term, ¢ fold,” in the f’[atement,’ if a formal aoree-
ment had not been made, ought not to be further obligatory on the defen-
dents than the agreement of the 25 of april preceding, the extent of
which hath been defined: becaufe this very file was contralted by that
agreement; becaufe the fame agreement is mentionad in the condition of the
plaintiffs bond to the defendents, of the fame date wit_h the ftatement, and
appeareth thereby to have been confidered by the parties as a pa&t not inva-
lidated, nor altered; and becaufe, by the terms of the agreement recited in
the condition of that bond, cf the 21 of june, 1785, compared with the agree-
ment of 25 of april, the defendents were liberated from obligation to make
good any deficiency, refund any money, or allow any deduction, more than
the money which Hibbert and Jackfon had received, and that money, nct
with intereit.

3. A paper, introduced by the plaintiffs counfil at the hearing laft term,
called an extract from the record of an aflignment, enrolled in the fecretarys
office of Jamaica, feemed relied upon to prove, that ¢ the defendents had cove-
¢ nanted and warranted a title to a certain intereft, {pecifying a fixed fum to
“ be due on the bonds, at the time of affignment.’ this paper is not authen-
ticated, and therefore not allowed to be a proper exhibit; but, if it were a
proper exhibit, it would not prove the money, actualy afligned, to be fo
much as the defendents adirit it to be.

4. The endorfements on the plaintiffs fecond and third bonds, by Adam
Hunter, acknowledging the plaintiff to be a creditor on each bond for 5271.
108. or one half of the deduction of 1055, clamed by the plaintiff, are relied
upon as proofs of an agreement to allow that dedution. but that agreement
ought not to bind the defendents; becaufe, at that time, they did not know
that ten bonds, inftead of nine, by the aflignment of the mortgage had been

transfered
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transfered to the plaintiff; and becaufe, if confent, yielded under a mifap-
prehenfion, were ordinarily binding, this cafe thould be an exception to the
rule, the plaintiff in his letter, to Adam Hunter, dated the 18th day of
feptember, 1788, having aifured him, ¢ that every miftake fhould be
¢ re&itied.” and

5. The defendents firft anfwer is alio relicd upon by the plaintiff to prove
the agreement to make a dedu@ion for fome deficiency. but the defendents
ought rot to be bound by their conceffion in that anfwer, for fne reafons
ftated in the next preceding fection ; efpecially the defendents havin: retraded
that conceffion in a fuppletory anfwer. =

ARTICLE 11

The defendents clame a credit for 621. 16s. 4d. of current money of Ja
maica, the money due by the ten bonds, whereof the plaintiff had the bene-
fit, by fo much exceeding the amount of the money, fuppofed to be due by
the nine bonds, enumerated in the agreement of the 25 april, 1785, and
if the foregoing opinion be corre®, the defendents feem intitled undoubtealy
to this credit. reduced to Virginia current money, by the ratio of that agree-
ment, with intereft

ARTICLE IIL

Exception by the plaintiff to the commencement of intereft on his bonds,
at pericds too early, thatis, at the times when, by the conditions of the
bonds, the principal moneys were payable. the legal title to intereft generaly
commenceth when the tune, limited by the contra&, for payment of the
principal expireth. by the agreement of the 25 of april, 1785, the terms
of payment were for one third of the ssoo pounds, fix months, for another
third, fiteen months, and for the remaining third, twenty feven months,
after the date of atiignment. the defendents, as appeareth by a recital in
the condition of their bond to the plaintiff, executed two days after, had
agreed that they would, by their attorney, to be made by them for that pur-
pofe in Jamaica, transfer and affign to the plaintift and William Hylton the
bonds and moitzage, fo foon as their attorney thould be required fo to do.
the day when the aihznment was made doth not appear. but the plaintiff’
in his bill admitteth it to have been made before the 16 day of auguft, 1785;
and probably the bufineis was done the firft day of that nionth, becaufe, on.
this day, the pliintif executed his three bonds, for payment of the contide-
ration mon:y by Initalinents, at abouta fortnight more than the before li-
mited terms of payment. to fhew why intereft thould not be computed from
thofe times, the plaintiffs objeCtions urged before the commiflioner, and
contained in the remarks upon his report, may be refolved into two. the
one, that the powers given by the defendents to their attorney in Jamaica
were defe@ive; and the firflt aflignment ineffeCtual; to which, either of two
{everal anfwers is thought fatisfactory: firft, the inftruments, comimnitting
thie powers, and evidencing the aflignment, are pot exhibited, and therefore
the court cannot decide whether they were excepticnable, or not; and to
fhew them to have been exceptionable, otherwife than by his own word,
was incumbent on the plainuff. fecondly, the plaintiff, having accepted
the inftruments, and having executed bonds for payment of the confideration
money, by which the defendents legal title to intereft became perfet; the
defendents having done every thing required of them, towards perfecting the
plaintiffs right to the money due in Jamaica; and the plaintiff not appearing
to have fuftained any, or but inconfiderable, damage by the pretended defect
of powers, or infuthciency of theaflignment; to fulpend the cefendents right
to the whole intereft of the Virginia money feems atked with no giace, in a
court of equity, by the plaintiff, who, during that whole time, hath been

receiving
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receiving interéft, at fix per centum, for all the Jamaica money to which
he was intitled;—a court of equity, with whofe principles fuch a rigour
femeth inconfiftent, and which would rather amand the plaintiff to his re-
medy by action at common law. The other objection, urged by the plaip-
tiff, to the commencement of intereft is fqundcd on the endorfements on the
plaintiffs {econd and third bonds, and is theught to be utterly groundlefs
from the terms of the endorfements themfclves.

ARTICLE "IV,

Expenfes incurted by the plaintiff in authenticating the {econd powers and
aflignment, for which the plaintiff clameth a credit, and expenfes incurred
bv.the defendents in procuring the execution of thofe fecond powers and
afﬁgnmcnt, for which the defendents clame a credit: the rejection of the
former and the admiffion of the later by the commiffioner are approved;
bcaufe the infufficiency of the firft powers and aflignment doth not appear,
as hath been obferved, and ought to have been made to appear, before the
plaintift can juftly clime the one, or the defendents otight to be burthened
with the other.

ARTICLE V.

Half the expenfes incurred by the defendents, in negotiation of the plain-
tiffs bill on Shoolbred and Moody, with part of which half only the plaintiff,
in his remarks on the commiffioners report, admiteth himfelf to be charge-
able. the charge of half the expenfes is allowed; becaufe the report ftateth
the parties to have agreed to divide between them the expenfes, that is, to
divide the whole expenfes equaly.

ARTICLE VL

Cofts of fuit on the third bond, with which the plaintiff, excepting to the
veport, allegeth he ought not to be charged, becaufe the action was com-
menced a few days before the time, when it ought, by the agreement, en-
dorfed on the bond, to have been commenced. this exception is difallowed,
bzcaufe, if the commencement of the a&tion were premature, the plaintiff
might have pleaded it, and he waved it, by not pleading it, and becaufe the
money was confefledly due before the judgement was rendered.

Therefore the court, upon the whole matter, difallowing the plaintiffs
exceptions to the report, and approving the fame report corre¢ted, and b
the fupplements thereto accommodated to the preceding opinion, doth ad-
judge order and decree that the injuncion, to ftay execution of the defen-
dents judgements, be perpetual, as to the whole of the firft judgement, and
as to fo much of the fecond judgement as excedes 948l. os 3d. and the
cofts, with intereft upon 936l. 8s. 2}, from the 24 day of november, in
the year 1791, and that the {aid injunction be diffolved, as to the faid 9481,
os. 3d. with cofts, recovered by the fecond judgement, with intereft upon
the faid 9361. 8s. 2 . from the 24 day of november, in the year 1791, and
alfo be ditiolved, as to the third judgement, which was to be difcharged by
the payment of 1833l. 6s. 8d. with intereft thereon, from the 16 day of
november, 1787, and the cofts; and that the plaintiff, who appearcth to
have complained againft the defendents without juft caufe in every inftance,
except where they controvertsd the credit clamed by him for his order cn
James and Macomb, and who appeareth to have delayed the defendents un-
righteoufly, do pay unto the defendents the cofts expended by them in their
defenfe, both in the county court, and in this court.’

~ The court of of appeals, before whom the caufe was carried by the plain-
tiff, on the 31 day of o&tober, 1794, delivered the following

Opinion
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OPINION avp DECRE E:

¢ The court is of opinion that there is no error; in fo much of the faid
decree, as ditalloweth the clame of the appellant, to fufpend the commence-
ment of intereft on his bonds, contrary to the terms of them, on account
of the fuppofed del:y in the transfer of the fubject purchafed, nor in the al-
Jowance to the appellee of half the expcnfes only in negotiating the bill on
Shoolbred and Moody, nor in awarding the appellant to pay all cofts in the
{uits at law, nor in allowing the appellant a credit for his order on James
and Macomb; but that the faid decree is erroneous, f{o far as it difallows
the clame of the appellant, for a deficiency, in the fubjectafligned, of what
it was ftated to be, at the time of the contract, and allowing the appellee
for a fuppofed furplus in the transfer, beyond the faid firft ftate; on which
fubjeét this court is of opinion that there was a deficiency in the affignment,
of what it was ttated to be of 2435l 115, 73, from which, deducing the
{um of g20ol. 14s. 1 1d. received of Hibbert by the appellant, which is all
the appellant ought to be accountable for on that occafion, there remains a
balance of 514l 16s. 8d. for which, with intereft from the 1 day of april,
1783, the appellantis intitled to a credit again{t his bonds, without recourfe
to any rule of proportion for increafing or diminithing the fum, fo as to
throw either gain or lofs upon the appellant; that the faid decree is alfo er-
roneous, in this, that the court difallowed the appellants expenfes, in the
execution of the fecond power, and allowed the appellee his expenfes, on
that occafion, fince nzither of the parties appearing to be more in fault than
the other, in producing the defect in the firft power, the expenles of both
‘ought to beallowed, and being added together equaly borne by the parties;
and alo in this, that the appellant is decreed to pay the whole coftsin equi-
ty, whereas being relieved partly in the faid court of chancery 2nd more ex-
tenfively in this court, he ought to recover his eofts in equity, as well in
the {aid court of chancery, as in the county court; and that the. account,
ftated by the commiflioner, {o far as it 1s inconfiftent with this decree,
ought to be (-t afide, and itand as to the refidue. therefore it is decreed and
ordered, that the f2id decree, fo far as the fame is above ftated not to be er-
roneous be affirined; that the refidue thereof be reverfed and annulled, and
that the appeliee, out of his teftators eftate, in his hands to be adminiftered
pay to the appeilant his cofls by him exp.nded in the profecution of his ap-
peal aforetsid here. and it is ordered that the cauf: be remanded to the faid
court of chuncery, for that court to have the account between the parties
reformed, and a decree entered, according to the principles «f this decree.’

R EM A R K &S

I. The principal queftion controverted by the parties was, whether James
[Hunters executors were bound, by their contradt, to account with Danicl
1.aurence Hylton for the intereft of that money, which Hibbert and Jack-
{on had received, and tor which they refufed to pay intereft, whlft they
retained it?  which queftion was refolved into this other, in the language
of the court of appeals, whether a deficiency was in the fubje& affigned by
the executors to D L Hylton? _ .

The judge of the high court of chancery, 1n a lengthy perhaps taedious

- difcuffion, which preceded his decree, endeavoured to prove the executors
not bound, or, in other words, to prove no deficiency.

This is refuted by the court of appeals, after mature deliberation, in the

following terms:

¢ The court is of opinion that the fail decree 1s erroncous, fo far as it difal-

Jows the clame of the appellant for a deficiency, in the fubject affigned, of what

it was flated to be, at the time of the contrait ** on which_fubjedt, . this court
is
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is of opiniom, that there was a deficiency, in the afignment, of what it was
Tated to be, of one thoufand &e. that is, this court is of opinion the faid
decree is erroneous, in difallowing a clame, which this court is of opinion
ought to have been allowed. . 7

This fpecimen of refutation feemeth not lefs happy than compendious,

1, it is oeconomical, for by it are faved the expenfes of time and labour re-

aifite, in a diale@ic inveftigation, which 1s 10mct1m‘es. pcrp.k:X.Cd with fyb.
born difficulties. 2, it is a fafe mode; for fallacy, if it exift in the refuta-
tion, cannot be detected. 3, it prevents unimportant dlfcuﬂ?lon; for a de-
teion of fallacy would be nugatory, the doom of judges in appeal being
fite. )

2. The allowance of a furplus to the executors 1s confefled to be errone.
ous, if the fubje@t afligned, inftead of being fuperabundant, were defi-
cient. o ‘

. The rule of proportion, ata recourfe to which in the reverfed decree,
the reverfing decree feems to glance, as if 1t had beqn impertinent, was not
introduced, as is there {uppofed, for increafing or diminifbing the fum [5 as to
throao cither goin or lofs upon the appellant, which would have been truly
ridiculous, but, upon the fuppofition that the appellant was intitled to any
allowance for a deficiency, to thew the arithmetic, by which he clamed for
that deficiency fo much as 1055 pounds, to be falfe. and for that purpofe
a recourle to the rule of proportion was not inpertinent,

4. In defence of that part of the decree, which difallowed the appellants
expenfes in execution of the fecond power, _ar:d allowed the appellee his ex-
penfes on that occafion, and whi-h is condemned of error, the author of
that decree propounds for examination theie quefticns: 1, whether any
proof hath been exhibited of defect in tke firft power? 2, whether every
purchafer doth not prepare the aéts by which the right to the thing pur-
chafed is transfered? 3z, if the nurchafer, who hath accepted a transfer,
and bound himfelf to pay the purchafe money, difcovering a defet in the
transfering a&t, and deliring it to be fupplied, ought not to pay the expenfes
incured thereby?

5. In many cafes, determined by the high court of chancery, the plain-
tiff, partly fuccefsfull, hatl: recovered only part of the cofts, in fome hath
recovered no cofts, and in fome hath been condemned to pzy all the cofts;
and the prefent judge of that court will feel grievous diftrefs, if he is to un-
derftand thefe words in the reverfing decree: the appellant being relieved
partly in the court of chanccry he ought to recover bis coffs in equity, to be the
canon, prelcribed for his regulation in awarding cofts in future, from which
no circumftance -0 juftify a deviation—however that the plaintiff is inti-
tled to his cofls in :hi~ cafe, as much as he is intitled to the extenfive relief
afforded to him by the court of appeals, the judge of the h. c. c. will admit
without haefitation,

BETWEEN
WILLIAM FARRAR, plaintiff,
AND

FRANCIS JACKSON, defendent.

[ HOMAS FARRAR, tenant in taille of lands, to which flaves were
L annexed, fold, _fOl' his life, two of them, a woman and a boy her
child, to James Waddill, who fold them to John Pruett, from whom the

defendent, fuppofing them to be the property of John Pruett hafed
them for 75 pounds. property of John Pruett, purc

The Elaimiﬁ‘} eldett fon and heir in taille of Thomas Farrar, was not
able to dx(coyer in whofe pofleffion the two flaves, with feveral others born
by the woman after the fale of her, were, until more than five years had

clapfed
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elapfed from the time, when his right of action accrued by the death of his
father; but {oon after he difcovered them to be in pofleflion of the defendent,
againft him this fuit was commenced, in Amelia county court in chancery,
to recover the two negroes, with the afterborn children of the woman, and
their profits.

The bill itited, that the Jefendent knew or fufpected the flaves which he
bought to be under incumbrance, and John Pruett not to have power to
convey 2 legal title to them, and therefore took from him a warranty in the
bill of fale.

The defendent, by anfwer, alledzed himftit to have been a purchafer for
a valuable confideration hons{tly p.aid, and denied notice of the plintiffs title
before t.:> purchafe, but confeiicd that he had notice, fome time after he
had puichafzd the flaves, and paid for then, that they were entuilzd; and

lead :d the ftatute for lunitation of actions in bar of the plaintiffs demand.

The plaintiff replied, that he cught not to be precluded, Lecaufe the flaves

cwere removel, by John Pructt, to fuch a diftance from the pl.mtiffs refi-

dence, for thz purpofe of concealment, that, though the five years had
elapfed from his coming of age, before fuit commenced, he could not, in
all that time, by tne moft diligent fearch, find cut where; or in whofe pof-
feflion, the flaves were, and never made this difcovery until three months
before the commencement cof this fuit.

Many witnefles were examined, but no-material fact, more than the fa&s
ftated befor-, and admiteed by the anfwer, were proved, unlefs it be this;
that the defendent, after haviag notice of the plamntiffs title, - which notice
probably was 12 the life time of Thomas Farrar, propoefzd to fell the flaves
to one who might carcy them to fome remote parts, perhaps with defign to
prevent a recovery of them by the plaintiff.

The county court difmiffed the bill. the high court of chancery, to
which the plain‘iff appealed; on the 20 day of may, 1788, reverfed thede-
cree, two of the three judges, whereof the court at that time confifted, de-
claring their opinion, in oppofition to the other, to be, that the plaintifis
title to the flaves clamed by him is well eftablithed, and that, upon, the
whole CIRCUMSTANCE?D o1 the cafe, the defendent ought not to be ad-
mitted to avale himifeif of the at of limitations in bar of fuch title, and de-
creed the defendent to dehver up the flaves, and pav their profits, an account
wheieof was directed to be fluted by auditors, to the plaintiff,

Upon this opinion, ke wio dificatzd from his colleagues fubmits to cen-
furs thele

R E M A R K S§:

The circumftances, upon whizh the plea was difallowed muft be one or
fome or all of the following: the warranty contained in the bili of {:le from
John Pruett to the defencent; the removal of the flaves by John Pruett to
a great diftance, for the purpofe of concealment; the defendents failure to,
difclofe his pofleffion of the flaves to the plaintiff, after his title to ther, and
fearches to difcover the pofleffor of them, were known to the defendent; the
defendents treaty, with a dealer in {laves, to tranfpert them to remote places,
and thereby to hinder the plaintiff from reclaming them.

The firft of thefe circumf{tances, is, at moft, a flight prefumptive evidence
of a fufpicion that John Prueits title might not be a good title. but how
this can prevent the operation-of the ftatute is not difcerned; and therefore
this circumftance is believed not to be one of thofe to which the tweo judges
alluded.

The fecond circumftance is thought to be not more pertinent, and there-
fore perhaps was alfo not intended. for any thing done by John Pruett, in
which the defendent did not aét a part, ought not to be detrimental to the
latter, and that he acted any part in the removal of the flaves by John

Y Pruett
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Pruett is not proved, nor even pretended, in the bill or replication,

The third circumiftance is not admitted to be one upon which the defey.
dei:t ought not to have the benefit of the ftatute. for a bona fide purchafer
for a valuable confideration, without notice of the title of another, accorg.
tuz to numberle(s determinations by courts of‘ equity, iS_HOF bound to difco..
ver that which will enable the true owner to recover the thing clamed. apg
fuch a purchafer was the defendent. his failure then to difcover his poffeffion
of the negroes, which difcovery a ceurt of equity would not have compelled
him to maks, was not 2 wrong, nor is fuch a filence comprehended in the
6th fetion of the ftatutz for limitation of altions, providing that a party
absconuing or concealing bimself, or by remzval out of the country, or out of the
county o/'g/az': refidence; when i cause of action accrucd, or by any other indiredt
woys or means, defraiing or obstriiiing any person or persons, fz.‘vbo bave tith
thorctoy from bringing and mainiaining ﬂﬁﬂ:‘o’i’_& within the times lunited by the aif.
i this filence be comprehended in that fection, it muft be by the Vyorfis, -
diredl <cays or meaus defeat or obfiruct any perfon or perfons from bringing and
saimtannng  actions. a mon who Cdefeateth another muft do fomething.
but he who is filent doth nothing. a man, who obftru&teth another,
muft either throw the obflruGion in his way, or muft fuffer the ob-
{tru¢tion which he, the obftrutor, had thrown in the others way, to
remain there. for the words of the a&t are, #f any perscn obfiruct ano-
ther, in bringing bis afiion wwithin the tim: limited, fuch defendent, that is the
party cbftructing, [ball not be admiited to plead z‘be. act. The party therefore
who is not admitted to plead the a¢t is he who originaly caufed the obftruc~
tion, not he who fuffered an obftruction, which a third party had caufed,
to remain. the obftruction to the plaintiffs commencement of his action
within the time limited in this cafe was, that he did not know in whofe pot-
feflion the flaves were. but John Pruett, by removal of the flaves to a great*
diftance, not the defendent, caufed thatignorance. thedefendent, therefore,
did not obftruct the plaintiff in commmencing his action within the time limit-
ed. confequently the defendent is not inhibited to plead the a&. the defen-
dent doth not appear at any time to have denied the flaves to be in his pofef-
on, and that he was bound to go o fend to the plaintiff and give him
information thereof perhaps no man will fay.

The fourth circumftance was, that the defendent meditated and propofed
a fale of the flaves to one, who might tranfport them to places remote, for
the purpofe probably of defeating or obftructing the plaintiff. but the de-
fendent did not profecute his defign; the defendent, therefore, did not thereb
defeat or obftruct the plaintiff, more than he would have defeated or obftru-
ed him, 1f the defign had never been conceived. confequently the defendent,
by this circumftance, was not inhibited to plead the aét. befides the court
could not regularly confider this circumftance, becaufe it was not charged
in the bill. if it had been charged, the defendent, by anfwer, might have
denied the fa@, and againft that denial the proof, which was the atteftation
of a fingle witnefs, would not have prevaled.

From the decree of the high court of chancery the defendent appealed;
but the parties compounded the matter.

| BeTwEEN _
EDMUND PENDLETON, p/czim‘{ﬁ:
AND

THOMAS LOMAX, adminiftrator of Lunstord Lomax, defendent,

THOMAS WYLD, on the firft day of may, 1753, drew a bill of ex-
change, on Berkeley, Chauncey, and company, of London, for 440l
12s. od. fterling, payable to Lunsford Lomax and “the plaintiff, who en-
dorfed it, and endorfed it, at the requeft of the drawer, to give him a cre-

dit,
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dit, thereby becoming his fureties. the bill was protefted. the holder of
it was Benjamin Waller, for the benefit of John Harmer and John Lidder-
dale, in England, to whom the money was due.

The plaintiff moreover endorfed two other bills of exchange, drawn by
Thomas Wyld, on Berkeley, Chauncey, and company, which were pro-
tefted: one for 400 pounds fterling, to which Thomas Turner was inti-
tled, and the other for 500 pounds fterling, to which James Mills was intitled.

In order to indemnify the plaintiff from lofs by means of his endorfements,
Thomas Wyld, by indenture, on the 8 day of june, 1753, conveyed all
his eftate, and affigned all his credits, to the plaintiff, giving him an irre-
vokable power of attorney to collet the latter, in truft to fell the eflate,
and to apply the money, to be raifed by fule thereof, and by colleion of
the credits, to payment of the debts of Thomas Wyld in this order, to wit,
60l. 13s. 6d. of current money of Virginia, due to Prefwick and Thomas;
660 pounds of current money due to James Mills, for which Thomas
Birch and James Falkner were Thomas Wylds fureties; 400 pounds fter-
ling due to Thomas Turner by a protefted bill of exchange, drawn by Tho-
mas Wyld, and endorfed by the plaintiff and James Taylor; goo pounds
fterling due to James Mills, by a bill of exchange, drawn by Thomas
Wyld, and endorfed by the plaintiff, if the bill {hould be protefted, as was
éxpected; 440l 12s. fterling due to John Harmer and john Lidderdale,
by the bill of exchange drawn by Thomas Wyld, and endorfed by the plain-
tlﬁ' and Lunsford Lomax, if the bill fthould be protcﬁed, as was alfo ex-
pected; and feveral other debts therein after mentioned.

The money produced, by the fale of Thomas Wylds eftate, and the col~
le&ion of iiis credits, after being applied to payment of thofe debts which;
by the deed of truft, were to bb firft difcharged, was fo far from bemo fuf-
ficient to indemnify the plaintiff that, on account of the bill for 4_4.01 128,
ﬁcrlmg, 5311 1s. 7d. of current money of Virginia, remained due; which
the plaintiff difcharged, taking up the protefted bill, and giving his own
bond, for payment of the money remaining due on the bill; to Benjamin
Waller.

The proteﬂed biil of exchange was taken up, and the bond executed in
dlf@harge of it was dated, in novembel, 17506.

But the plaintiff, as he alleged, pcrplexed with much bufinefs, did not,
until fome time in the year 1766 demand one haif of this money, with in-
tereft, from Lunsford Lomax, who refufed to pay it.

To recover the money and intereft the plaintiff commenced a {uit agamﬁ.
Lunsford Lomax in the county ceurt of Caroline in chancery, .

That defendent pleaded the ftatute for linitation of aétxon", in bar of the
plamnffs demand; to which the plaintiff replied, that, in the fale of Tho-
mus Wylds Cﬂ'dte, and colle@ion of his credits, the plamtxff was cmploycd
many years, and until it was completed, his lofs, and the muoiety of it,
which the defendent ought to contribute; could not be afcertained. Lun{-
ford Lomax died before the argument,

A bill of revivor was filed againft the prefent defendent, who relied upon
the fame plea.

The county court overuled the plea.

The defendent appealed to the high court of chancery, which at that time
confifted of three judges.

One of them was the plaintiff, who therefore could not fit in the caufe.
another was of opinion that the plaintiffs right of aion accrued the fourth
day of november, 1756, when he took up the bill of exchange, and gave
his own bond for payment of the money due upon it; and that not having
commenced his {uit before the year 1768, his demand was barred by the
ftatute for limitation of a&ions, and that the decree was erroneous. the
third judge {eemed inclined to affirm the decree. and therefore the cafe,

that
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that it might not remain undecided, (2 ) was adjourned, for difficulty, as it
was {aid, to the court of appeals: who on the 7 day of july, 1790, deli-

d thi
veree T O PINTIO N,

¢ That the a@ of limitations is no bar to the demand of the plaintiff,
under the particular CIRCUMSTANCES of his cafe.’

R EM A R K &:

In this opinion is implied, that if thefe circum{tances had not been in the
plaintiffs cafe, he would have been barred. let us then enquire if the cir-
cumitances ought to have prevented the bar.

The circumf{tances are not particularly mentioned in the opinion. the
multiplicity of bufinefs, with which the plaintiff in his bill allegeth himfelf
to have been perpiexed, will furely not be pretended to be one of thofe cir-
cumftances.  the only others are thofe ftated in the replication. in confi-
dering which the following faéts, proved by the plaintiffs own documents,
deferve attention.

The bill of exchange was drawn and endorfed the firft day of may, 1753;
the deed of truft was executed the 8 dav of june, 17353, and acknowledged
before Hanover county court on the fame day. the truft eftate was fold be-
fore the 25 day of april, 1754, perhaps fix months before, for on that day
the money due for the fale was payable, and by the deed the fale was to be
on fix months cred.t,  the bill of exchange was tzken up by the plaintiff,
and his own bond execated for payment cf the money remaining due upon
it, the 4 d»y of november, 1756 of Thomas Wylds credits collected by
the plaintiff, amounting to 1to3l. 113, &d. all except gl. 10s. 10d. were
collected before and in tre sarnth of february, 1762, which laft was fix
years before the plaintitr comatenced his fuit.

Now with what propriety cou'd the replication ftate that the plaintiff
could not afcertain his lofs early enough to commence his fuit for a contri-
bution before 17687 4

But whether he could or could not afcertain his lofs {coner feems unim-
portant. if the deed of truft and letter of attorncy had not been executed,
the pluintiffs caufe of action would have accrued, and confequently the time
of limitation againft him would have begun, on the fourth day of november,
-1756; ‘becaufe at that time the plaintiff difcharged the bill of exchange, by
executing his own bond for payment of the money due thereby, and became
the holder of the bill." the plaintiffs right of action, if he had a right of
a&ion, which feemeth iadifputable, was founded, either on 2 compad,

which

() Whether the decree in this cafe, the court being divided, ought not to have
been ajfirmed was not difivyfed at the bearing. the confequence of equal fugffrages,
in criminal profecutrons, is abfolution of the accnfed.  Acfehylus, in bis Eume-
mides, informs us that fuch was the diftate of Minerva, in the caje of Orefles,
when of the judges, who tried bim for flaying bis wother, the fame number was
om each fide of the qucflion.  the like in tricl of a flave, by the flatute made in
1748, chap. 31. of the edition in 1769, feil. 7. the reafon may be that the
accafed 15 prefumed to be innocent until be fhall be condewmmed; and ¢ majority at
leafl muft condemn. in the court of appeals, by the act of their conflitution,
the fentence is affirmedy if the Votes for veverfal be not nwre than the votes for
the contrarys becaufi the fentence, lefore it [ball be condemned for error, is

“prefumed to be correit; and when the balance is in aequilibrio, the feale for af-
Sirmance of ‘the fentence under examiiation baving that preﬁlmplz'o;z thown into
it pracponderates. i the courts of common law; certain motwons fail, if ap-
proved ty balf the judges only. |
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which, if not declared, is underftood to exift, between thofe who jointly
affume a burthen, that they will bear the burthen equaly, where different
proportions have not been ftipulated; in the fame manner asa correfpondent
compact is underftood to exift between joint adventurers in an enterprife,
that they fhail fhare the profit: or founded on a fubftitution of the plain-
tiff by Harmer and Lidderdzle in their place, by delivering the bill of ex-
change, which was an implicit aflignment of their right, to him. ona
fybftitution only, by the roman civil law, could a furety or a joint furety,
who voluntarily paid the debt for which they were bound, compel the de-
bitor, in one cafe, to reimturfe the money, or the confidejuflor, in the
other cafe, ro contribute towards his alleviation. () for, in the firft cafe,
the creditor, when he received his money from the furety non in folutum
accepit, did not receive payment; it was not a payment, becaufe a payment
is the proper act of a dehitor, and although the creditors right to receive the
money afterwards cannot be exerted by him, any more than if he bad for-
maly afligned the right to another man, the debitors obligation to pay the
money to fome one is not difcharged ;—the thing which he was bound to
perform is not performed. a right to exact that performance, which re-
maineth unextinguifhed, not being exercifeable by the original creditor, is
competent to the furety alone. to him therefore the creditor, when he re-
ceived the money, quodammodo nomen debitoris vendidit; transfered the
right to demand the money from the debitor; a filent tranfition of the right
being wrought by the praecept of juftice, which intitleth him, whois injur-
ed by the default of another, to reparation, and confequently granteth to
him the means neceffary to effect the reparation. the fame reafoning is ap-
plicable, in the other cafe, where one furety payeth the whele debt; for to
him the creditor is underftood vendere caeterorum nomina, to transfer his
right to demand fo much of the money as the other fureties ought to con-
tribute. the plaintiffs right of action, which ever be the foundation of it,
began, when he difcharged the whole money due to Haimer and Lidder-
dale, or when he was fubftituted in their place. the fame muft be the
commencement of that period at the end of which the defendents right to

refcribe was complete, if this would have been the cafe, on a fuppofition
that the deed of truft and letter of attorney had not been executed, are any
tranfactions betweer. the plaintiff and Thomas Wyld, tranfa&ions too jn
which Lunsford 1.omax did not concur, which he doth not appear to have
known, and of which he probably never heard, are thefe tranfaétions fuch
circumftances in the cafe of the plaintiff that the a& of limitations ought to
be no bar to his demand? or, in other words, can the obligations and
rights of one man be changed by tranfactions between other men, to which
he, not only did not confent but, was not even privv? if the plaintiff, by
a&ion commenced againft Lunsford Lomax in 1756, had recovered one

half

(6) Fidejufforibus fuccurri folet, ut ftipulator compellatur ei, qui folidum,
folvere paratus ¢ft, vendere cacterorum nmomina. Dig. l. XLVI, tit, 1. |.
XVII.

Cum alter ex fidejufforibus in folidum debito fatisfaciat, altio ei adverfus eum,
qui una fidejuffit, non competit. potuifli fane, cum fifco folveres, defiderare, ut
Jus pignor:s, quod fifcus babuit, in te transferretur: et fi hoc ita faltum A
ceffis aclionibus uti poteris. quod et in privatis debitis obfervandum ¢ff. C, I,
VIII. tit. XLI. /. XI.

Cum is qui, et reum et fidejuffores babens, ab uno ex fidejufforibus accepta pe-
cunia praeflat altiones: poterit quidem dici nullas jam effe, cum fuum perceperit,
et perceptione omnes liberati funt; fed non ita eff. nom enim in folutum accipit,
Jed quodammodo nomen_ debitorss wvendidit, et ideo babet altiones, quia tenetur
ad id ipfum, ut pracflet altiones. Dig. lib. XLV tit. 1. | XXXVI.

\ > ,
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half the méney for which the bill of exchange was drawn, without dedu@.
ing the money received by the fales of Thomas-*Wy.}df eftate and by the col-
lection of his credits, Lunsford Lomax, if he might baye compelled the
plaintiff to apply the money {o received towards his alleviation, would have
been intitled to the fame remedy, although the deed of truft and letter of-
attorney had not been executed. fo much for the circumiftances in the cafe
of the plaintiﬁl N | . . | L

Now let a few words be added on the circumftances in the cafe of Lunf-
ford Lomax. that this man knew, had heard, or fufpected, until the fam-
mer of 1766, that the bill of exchange, endorfed by him thirteen years be-
fore, had been protefted, doth not appear, and is not even alleged.  Benja~
min Wallef, or they for whofe benefit he actea, if notice of the proteft
had not been given of it to [.unsford Lomax, in a reafonab-]e time, could’
. not have charged him by his indorfement;. and no man will pretend thir-
teen years to be a reafonable time. in thefe circumftances; the plea of the
fratute for limitation of actions in this cafe would be thought by fome to be
a \lega.l and confcientious defenfe; if better judges had not determined the:
contrary.

BETWEEN - o o o
EDMUND PENDLETON and Peter Lyons, furviving adminiftrators of
. John Robinfon, with his teftament annexed, plaintiffs, -
. AND , | L ;
ELIZABETH WHITING,; executfix of Feter Beverley Whiting, and
“Warser Lewis and John Seawell, executorsof T homas Whiting, defendents.

HE plaintiffs, in their bill, flated that, an intimacy ahd‘“friehdfhip'!

_having been between John Rebinfon and Beverley Whiting,  the for-
mer, not only advanced to the latter moneys at different times, » but, being
treafurer of Virginia, did, at his requeft, zllow to fheriffs and infpettors
money due to them from Beverley Whiting, charging them to him in account,
and giving him fundry credits. = a Copy of this account, number 1, fupported
by vouchers, is annexed to the bill, whereby a balance, including intereit,
of 4181. 16s. 10d. appeared to be due to John Robinfon from Beverley
Whiting, when the latter died, in 1755. Beverley Whiting appointed his
brothers Thomas Whiting and Frahcis Whiting, with John Robinfon,
executors of His teftament, and appointed John Robinfon Guardian to his
fons, which truft the teftator hoped he would vouchfafe to take ::pon him,
as a teftimonial of the laft favour he could beftow upon the teftator. the
bill ftated that John Robinfon was induced to accept the truft of executor
and guardian, by the promife of Thomas Whiting (for Francis Whiting
would not intermeddle in the matter) that he would manage the plantations
and other affairs of the eftate, and attend to the education of the children,
~ and recur to John Robinfon for advice when it fhould be neceffary. = of this
promife no proof is exhibited. The bill ftated that John Robinfon did
not concern himfelf in the affairs of Beverley Whiting, otherwife than in
fettling with fheriffs, and other public colleGors for levies due from the
eftate, and in paying fome debts, all which advances are entered in the ac-
count, number 2, annexed in the bill for which vouchers are alfo exhibited.
the plaintiffs however admit, from information, that John Robinfon had
drawn orders on an overfeer, at one of Beverley Whitings plantations; for
corn, for the amount whereof, when it could be afcertained, the plaintiffs
- were willing to give credit. the bill ftated that Thomas Whiting fhipped

the crops of his brothers eftate, and imported goods for his family, and there-

fore accounts of the difpofition of thofe crops could not reafonably be requir-

ed from the . plaintiffs, whofe teftator tranfaGed no bulinefs relative to the
eftate otherwife than as before mentioned.

The



OF CHANCERY. 95

The bill further ftated that Peter Beverley Whiting and John Whiting,

who were fons of Beverley Whiting, and to whom he had devifed his eftate,
after, by the profits of it, kept together, his debts fhould be difcharged,
having attained their full ages, and fomehow got poffeffiornt of their refpective
eftates, John Robinfon was defirous of having the accounts of the admini-
firation {fettled, that he might receive the confiderable balance due to him,
and procured feveral times and places to be appointed for mecting with Tho-
mas Whiting and the fons for that purpefe, but they did net meet, and ke
died in may 1766. i *
3 The bill further ftated, that the plaintiffs, to whom with another fince
¢oad, the adminittration of John Robinfon’s ellate with his teitfament anncx -
ed was committed, employ:d George Brooke to adjuft the accounts of the
eizate anl coliect the money due to it, delivering into his hands the books
and papers, for that purpofe, until his death, in the year 178 , during
which time, nom the confidence repofed in thatagent, the plaintifil couht d
not thut he had collected the debt, or fecured it by a bondora Judgemert,
they had not difeovered that a fettlement had been made or a {pecialty t.en,
however they belicved and hoped to prove, that George Brooke tarnifhed
copies of the accounts, numbers 1, and 2, to Peter Beverley Whiting (jolin
being dead infolvent) and thewed him the vouchers for the fime, which
were found carcfully wrapped up with the accounts, and that Peter Bever-
ley Whitinz had n» objeltion to that account, but did not pay or give d
fpecialty for 1t, until he fhould have a generil accoant of the adminifirition
of his futhers eftate festied, which he knew was only to be expected from
his uncle Thomas Wiaitirg, but which he hopc! might be forwarded by
the affiltance of George Brooke, %f payuent to the plaintiffs were delayed.
in part proof of thefe fuggeftions, the pluintifs {tited, that one John Hob-
d-y, who had been an overfeer for Beverley Whiting, and after his death in
his eftate, had a demund, on thataccount, of 35l. 16s. 64 befides intereft
from june, 1758, and, being indebted to the eitute of John Robinfon, in-
fifted that George Z:ooke fhould allow Lis demand, for which he alleged
John Robinfon to have been liable, out of his debt; and thereupon Peter
Beverley Whiiting, that he waght induce George Brooke to give the propofed
c.edit, figued the wote followinr:  the money that is due trom sy fathers
eflatey to mr jobn H.bduy 2 will pay, wwicrcver iy fathors eflate is fotilod
wil the Jprakor s, Peter Bevorly iVhiimg, gune the o, 1767 from whence
the plintiffs inferrec thit Peter Beverley Whiting knew an account to be
then fubfitting betsween his father and John Robinfon, and that he meaned
to have a f.ir ietcdement thercof at a future day; and that he alfo knew he
thould be indebted on that account would appear, as the plaintiffs alleged,
from an order drawwn by him on Leroy Hipkins, dated the 7 day of noven-
ber, 1771, in thefc words: i, pleafe to pay to tie admiriirazors of Sihn
Robinfon of>:vre 350, 165, 64, and you'll oblige, fir, your bumiiz jervant Perer
Beverley W hiting.

The plaintits further ftated, from information, that George Brooke,
Peter Beverley Whiting, and Thomas Whiting had obtained an order of
Gloucefter county court, appointing commiflioners to examine and fettle the
refpective accounts of John Robinfon and Thomas Whitin: with the eftate
of Beverley Whiting, but the order was not performed, through the failure
of Thomas Whiting to attend the commiffioners at their meetings, uatil
the late 'war, which interrupted bufinefs of this kind.

The plaintiffs further ftated, that, in confequence of an inquiry made by
their agent, after the death of George Brooke, into the ftate of this bufi- -
nefs, the plaintiff Edmund Pendleton received from the defendent Elizabeth
Whiting a letter, dated 16 day of auguft, 1783, of which a part quoted in
the bill is in the words following : 7 bave nforincd cols Whitings executors,
that i intend, next court, to petstion for a [ittleinent of the eflate, which they

Jay
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they are wi/!z';*zg 0 have done; and i g’auh‘ not you are equaly fo. Jou will pro-
bably wander why you were not applied to ere now. t{ze reafon, /"f» was, [b.at
the [peaker was faid to die infilvent. the report of this account will only érzng
on @ jetilomct o few months Jooner than was intended; for i was always {lg;er_
witned to perfie the meaftres our friend wanld bave taken, bgd it not pleafed 1,

g bty to rake bim from us. _ , .
alﬂﬁ 'alj;fwa- to thisjleticr, the plaintiff Edmund Pendlctoq wrote a letter to
the defendent Elizabeth Whiting, pointing out the n}odc in which the ac<
cotints between the parties might be conveniently adjufted; he afterwards
wrote another letter to her, defiring to know what (he had done, or meant
to do, in the Lufinefs. o o
~ But the plaintiffs ftated that the defendent Elizabeth Whiting, com-
bining with the other defendents, who are the executors of Thomas
Whitiig, refufed to procede in the fettlement of accounts between the par.
ties, although, at her inftance, in january, 1784, an order was made by
Gloucefter county court, appointing commiffioners for that purpofe, faying
tiat as fhe was advifed, the demand of the plaintiffs was barred by the
ftatute for Jimitation of actions. whereas the plaintiffs charged, that, John
Robinfon and Thomas Whiting acting as truftees, no length of time would
bar their being accountable to the children for the truft, and, equality being
the equity of this court, the remedy in fuch cafe ougbt to be .mutual. and
that in this light Peter Beverley Whiting underftood it was faid to be plane,
who from the letter and notes before mentioned, as well as the orders of
court for {ettlement of the accounts, never meaned to avale himfelf of the
length of time, but to have a fair and juft fettlement, and to pay or receive
the balance as it thould happen to be due; on which rotes and orders, as
well as the letter of, and order obtained by, the defendent Elizabeth Whit-
ing, the plaintiffs relicd, to obviate the act for limitation of a&ions, if it
thould be infifted on.

Ard the plaintiffs, alledging themfelves to be relievable in a court of equity
only, becaufe their teftator was cne of the executors cf Beverley Whiting,
from whom and w