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Argued and Determined in the Time of

Lord Chancellor HARDWICKE.

Lee verfus I’ Aranda, Hilary Vacation 1746-7.  Cafe 1.

YHE hufband covenanted by articles precedent to his mar-
riage, to leave the wife by deed or will 1000/ at his
death, if fhe furvived him; or that his executors thould
pay it to her within {ix months afterwards: he died in-
teftate ; and the queftion was, whether the was intitled to her dif-

tributive fhare of his perfonal eftate, and alfo to 1000 L. out of
it?

Lord Chancellor decreed, that if her fhare of the perfonal eftate
was of equal value to, or exceeded 1000 / it thould be a fatisfation,
and fhe thould not come in firft as a creditor for that fum, and then
for a moiety of the furplus: On the authority of Blandy v. Widmore,
2 Ver. 709, 1 P. Williams 324, which was a dire&t cafe in point,
and alfo on the reafon of the thing. For when hutbands create debts  pot.
of this kind, the intention is, that fhe thould have it without re.Barres verfus
garding the manner how ; and the Court leans againft double fatif- f;cgfrd’yub'
factions. Indeed where by agreement of parties the debt is made
in the hufband’s life, then it muft take place, and if unfatisfied,

at his death, is a breach; like the cafe of Oliver v. Brighoufe,
Vor. L. B at

Digitized from Best Copy Available



Cafe 2.

CASES Argued and Determined

at the Rolls, December 1 1732, where the hufband covenanted to
pay a fum within two years after marriage ; and if he died, his exe-
cutors thould pay : he lived after the two years, and died leaving a
larger fum. But here there was no pretence of a breach in the huf-
band’s life; there was no obligation on him to pay it; nor would
an aéion at law, or bill in equity lie for it; ‘which makes it differ
from that cafe, where the covenant was not performed in his life :
there is no difference, whether the hufband covenants to leave, or
that the executors fhall pay; for determinations muft not be made
in this court on fuch minute circumftances., In taking an account
therefore of the perfonal eftate, this 1000/ is not to be brought in

as a debt.

A cafe on Mr. Parfoin’s will was cited at the bar, where the
queftion was, whether an orphanage fhare thould be a perform-
ance of a covenant to pay ? and it was held that it thould not; be-
caufe not in the father’s power; from whence it was urged that
in the prefent cafe it was a performance, becaufe in the hufband’s

power.

Scot ver/us Merray, Hill. Vac. 1746-7.

ESSEE for years of the mortgaged premifes agreed on the

- purchafe of the mortgage for lefs than the original mortgage
money, they being much decreafed in value, and a guinea was paid
in part, not as earneft; and he alfo bought in the equity of re-
demption: but before the agreement was fully executed, the plain-
tiff intervenes, and by offering the mortgagees fomewhat more,
takes the bargain out of his hands, and brought this bill to compel
him to redeem on payment of the whole mortgage money, or be

foreclofed.

t appeared clearly that the plamtiff had notice of the former a-
greement, nor was the want of notice charged in the bill; and on
the plaintiff’s counfel objecting to the reading evidence of the agree-
ment till proved to be out of the ftatute of frauds, it was anfwered
that the ftatute of frauds was not applicable to this cafe; for the
court here is to confider on circumftances, whether the plaintiff is a
purchafer boni vel malZ fide; and Richards v. Sims was cited where
fuch evidence was allowed to prove a debt difcharged.

Lsrd Chancellor ordered it to be read, as it would let the court
into thofe circumftances; and feeming to incline that the plaintiff,
being a purchafer mali fide, fhould have only what he aQually paid,

he agreed to accept it.

2 Cart
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in the Time of Lord Chancelior Harpwicks. 3

Cart verfus Ball, Egfler Term 1747. Cafe 3.
HE bill was brought by the plaintiff as adminiftrator of his

. brother late vicar of H. for arrears of tithes in kind, due du-
ring the vicar’s incumbency.  The defence made was, that the vi-
car was never endowed ; and that there was a yearly compoﬁtlon by
way of Modus of feventeen thillings in lieu of all manner of tithes,
which the defendants attempted to prove by receipts of former vi-
cars, and evidence that tithes in kind were not paid within the
memory of man. The plaintiff was obliged to prove the endow-
ment, as his brother was only vicar and not rector, which he offer-
ed to do by producing a grant in the year 1209, by the abboz and
convent of Lyra in Normandy, to the vicar of this parifh, as evidence
of endowment of all manner of tithes: but it was not fuffered to be
read, as it was not thewn to have come out of that monaftery.
The plaintiff next produced three terriers; the firft of which was in
1638, the reading of which was allowed as being evidence, though
not conclufive: it never was difputed in the Exchequer, and even
the parfon’s books have beea read.

L]

J.crp CHANCELLOR.

Thisis a very unufual demand : the querlion Is, if the plaintiff
his thewn an original right in the vicar, to the payment of tithes in
kind, and if the “Modus be a fofficient bar thereto ? The Modus,
ftated by the anfwer, is not fofficiently laid even in point of law
nor is it fofficiendy proved the firft objection thereto is, that no
time of payment is thewn, that was formerly neceflary in the Ex-
¢hequer 5 but that court has fince very juftly departed from that
rule ; however, the faying it was to be’paid yearly, is too uncertain : Polt.
but the principal ground of the infufficiency of the Modus is, that it picjerd ver.
is not iaid by whom to be paid ; which is neceflary, in order to Ewans and
fhew againft whom the parfon has remedy for that cuftomary pay- Mirchel ver.

Neal 8. Now
mment. Then confidering it upon the evndencb, there is no proof of y7;.

an entire Modus of 17 5. but only that it was paid feparately and by
contribution ; nor do the receipts import a Modus. But as to the
plaintift’s demand, this cafe ftands in a different light; here is no
evidence of payment of tithes in kind, which is more material in the
cafe of a vicar than of a retor, who is of common right intitled to
tithes; and nonpayment cannot be alledged by prefcription againtt
him: bat a vicar, being intitled to payment of tithes in kind againft
common right, muft thew an endowment either actual or by col-
lateral evidence of fuch ufage ; of which there is none here. The
ufage of this parith fhews, there muft bave been fome fubfequent
endowment ; but as the original thereof cannot be read, the court
muft take it on the evidence produced, which does not prove that
tithes in kind were ever paid; for the terriers are dark, and do not

import
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CASES Argued and Determined

import fuch payment, and I much queftion, whether there is any
inflance of a decree for fuch payment, where there is no evidence
of it, though there might be in the cafe of are@or; therefore
though the Mbdus is infufficient, there is fufficient in the defendant’s.
anfwer to intitle him to obje to the plaintiff’s right ;. which he not
having proved, he cannot have a decree : nor yet fhould his bill be
difmifled, but fome other way for relief be found. Let an iffue be
directed to try whether the vicar was in his life intitled to the pay-

ment of tithes in kind.

The plaintiff had time and opportunity given him to eftablith this
ancient endowment, and to examine it by commiffion, which was
not executed : the jury found, thatthe vicar in his life was not in-
titled to thefe tithes in kind ; and the bill was July 17th 1749 dif-
mifled with cofts at law, but not in this court.

But Lord Chancellor then faid, That as to the Modus which is
admitted by the anfwer, the plaintiff is intitled to the arrears thereof,
during his brother’s life; notwithftanding the objeion taken by
the defendant that the bill was barely for tithes in kind, and the
plaintiff himfelf infifted that the Modus was not good. An iflue
could not properly be directed on the Modus, becaufe that would be
admitting fome kind of endowment or other, and escluding the o-
ther point; fuch an iffue therefore was dire@ el as would take in
both. It often happens both in the ecclefiaftical court and court of
exchequer, that on the difmiffing a bill brought barely for tithes in
kind, the plaintiff may yet have a decree for a Modus admitted by the
defendant’s anfwer ; and it is the fame in this court, finceitisa good
IModus in its nature and oonly imperfe@ly fet forth in the anfwer,
i ot alledging that it wus payable by the occupiers of the land;
though there might be more init if it was not good in its nature.

1 . ] k ~
Cafe 4. Eiton verjus Elton, Zafter Term 1747, .

D 2vife of Power was referved vader a marriage fettlement to Elizabeth

f& Pov
;f:d{‘d;?x;h- f%x \Elton (the plaintiff’s fifter) of difpofing of 1500/ as fhe
tertobeat  pleated to diredt, if (h: died without iffue by her rthen hatband;

he;f})Wpfdﬂfli’- and it fhe did net difpofe of ir, it wus to go to Sir .4 Elfon her
ofal, if the S T R ] . ) “ i
D edwin father. She died wi hout iffue, and without any dire@ions: Sir A,
Icloni;?n}:)of E/tsz, thas intitded ¢t~ 1r, made a will, wherein he fays, that in
er father { ~ fF hi " ’ e S oopd 1 - ,
oo e, purfuance of hxs .dl’dghter s requeft he gives this 1 500 [ to Hannab
or traftecs, E/z‘m. (the.plamtlﬂfs dnﬂughter) to be at her own difpofal, if fhe
andnototf(}isr- murrizd with confent of father and mother, or their truftees if they
wife Shedics §; i . : . . N
ars ine. died pefore, and not otherwife. She died at the ags of thirteen, in-
fiate and un- teftate and unmarried ; her father as her admimiftrator brings this
married: itis bii] claiming the 1500 /A as an intereft vefted, and confequently
not velted nor - T .
tran{miffible.

sraziinuible.

For
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in the Time of Lord Chancellor T arRDWICKE.

For the plaintiff. The cafe of Peyton v. Bury, 2 Will. 626
{hews, that this conld not be a condition precedent; for then it is
uncertain, whether it would veft during the litle of Hannab E'ton,
which could not be the intent; nor is it agreeable to the words,
which give it her at her own difpofal, and is inconfiftent with the
{uppofition of its not being due till marriage, which would put it
out of her difpofal: the natural conftru&ion therefore is as a con-
dition, which would determine her intereft on a breach; which
never happening, by the a& of God, the gift is become abfolute :
“the words, and not otherwife, mean, that if the marries otherwife,
the fhall not have it, which is a condition fubfequent; if therefore
the does not marry contrary, fhe (hall not be deprived of it. A pru-
dential marriage was the teftator’s object, and not marriage only as
the defendant infifts; the court will rather lean to veft the legacy,
and ufes a latitude in the conftru&ion of conditions precedent or
{ubfequent ; for which no technical form of words is required : but
fuppofing the words mean, fhe fhall not have ‘it if the does not.
anarry with confent ; it is clearly a condition i1 teyrorem, which is
not allowed in reftraint of marriage, either in the c/vi/ or our law.
In the cafe of Ward v. T3 ig in the Exchequer, Eafler term 1746, a
father gave his daughter 400 /. if the married with her mother’s
«condent ; if otherwife, then to fall into the refidue: the daughter
«died long « fter her attaining her full age, and gave it to the plain-
1iff, and that court thought it a vefted legacy, and that the had.

power to difpofe of it. It was {o likewife held in Afon ver. Affon,
2 Ver. 452. ,

For the defendant. A marriage in fa& was neceflary 5 fo that ne-
ver having vefted, it falls into the eflate of Sir 4. Elton the rand-
father, which is undifpofed of. In Arkins ver. Hiccacks 1739, one
devifed 200 /. to his daughter to be paid at her time of marriage,
provided fhe married with confent: the lived till after the age of
21, but died unmarried ; it was adjudged, that the legacy never
wvefted, becaufe there was no marriage.  So it was held at the Rolls
in Garbert v. Hilton, Nov. 26th 1739, where a legacy was given to
the plaintiff, provided fhe married with confeat of her father and
aother, or the furvivor of them : fhe brought a bill to have itraifed,
which was difmiffed ; the not being intitled thereto before marriage,
‘which was neceffary, though confent was not.

Lorp CHANCELLOR.

This is a very ftrong cafe againft the plaintift, it was a gift mo-
ving from the- bounty of the grandfather; for it was his own,
though he recites as difpofing it purfuant to requeft. The queftion,
whether it was veftzd at the death of Hannab Elton, depends on the
-conftruétion of the claufe in the will, and on authoritiess and it is

«clear from the words, that itis a condition precedent to the vefting;
Voir. I, C

or
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13 CASES Argued and Determined

cor at'leaft a time or event when to be paid, and therefore no differ-
ence whether precedent or fubfequent, butit cannot be fubfequent;;
becaufe the money was :to be given her upon her marriage; and if
the words are tranfpofed, ftill that time or event is.annexed to the
body or fubftance of the legacy. 'The c/vi/ law does.not admit the
difference between conditions precedent and fubfequent, for there it
‘Grayv. Willis,1s all void. ‘But both this court and the civil law requires a. marriage
z nsV;IZIS 531 to'be had in all ‘thofe cafes; for the fubftance mu["c'b.e, perfprmeq,
2*2 " taking it as a condition or event-of payment, for dies incertus facit
.conditionem, and where the time of payment is certain, iit is tranf-
.miffible to the executor although the‘legatee dies before; but where
-the time or event is-uncertain, the teftator muft have ‘had that in
-view. Nor is there any inference to be drawn from the .words. 20 be
.at ber own difpefal; for it .may be a queftion, whether thofe:words
-do not mean to her ‘feparate nfe: 'but without entering into that it
.might be ‘{o ftipulated -upon-her marriage ; ‘the conftruction .of the
‘words and not otherwife, according to the meaning irfifted: on for
the plaintiff, would apply them 'to .part only, -viz. the confent and
‘approbation,  Atkins v. Hiccockswas determined on the:fame foun-
-dation, butthis is ftronger; there it-was a pertion given'by a father;
which cafe the court diftinguithes, he being bound from nature to
provide for a child, and will make as ftric a-conftruétion as poflible
‘to comply therewith, and will decree a{urrender of a capyhold to
‘be made good.: but not {o in the cafe of agrandfather, where it is
merely a*bounty ; and-in that cafe there:was an annuity given in the
~  .mean time, the daughter being intitled to the intereft, and‘therefore
there was fome reafon to.think the legacy vefted. But it is other-
wife here, for the court.will not give intereft to a grand-daughter in
the mean time; which is an anfwer to the.obje@ion that fhe
.might wait feveral years before it might veft: aad if theihad brought
a bill immediately upon the-death of the grandfather, the court
swould not have decreed it for her. Abftraéted therefore from other
circumftances, ‘the plaintiff is-not intitled ; ‘but from the whole
frame of the wil}, this:conftru&ion .was the .intent of the teftator,
vi%. toadvance her in marriage,

/.

Cife 3 Welford verlus Beeze[yv, May 22, 17.~

—VHIS cafe came béfore the -court on three bills, the firft by
the wife of Yohn Welford againft her .mother, ‘making her
‘hufband co-defendant for a portion of 1000 / and intereft ; which
was by the plaintiff’s marriage asticles to be fettled to her {eparate
ufe with the intereft; if the bufband furvived her, then to 7o
‘to him, if fhe did not difpofe of it. December 11th 174<, the
Mafter of the Rolls decreed the mother to lay out 1000./. on the
‘traft in the marriage articles, and pay it to the plaintiff her daughter
-with cofts, and an account of what was due for intereft. The
fecond bill was brought a great while afterward by the mother
aoainft
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againft both her daughter and the hufband and truftee, to have an
account of a par'ner(}np in trade entered into between her and " obn
Welford her fon-in-law, upon fuggeftion that fhe had made fatisfac~
tion for that 10co /. by allowing him credit for fo roct for part of
his fhare in the ftock, which he was obliged to put 1., and thould
‘therefore indemnify her. The third bill was by the hafband alone
-againft his mother-in-law, and . B. her fon, the other partner,
‘to have an account of the ftock and trade; the original caufe was
.afterwards reheard, and the other two caufes came on at the fame
‘time in Fune 1746, before the Mafter of the Rolls; who affirm-
ing his decree, dire&ted an inquiry into the partnerfhip and an™ ac-
~€ount.

'On thefe two decrees it came now ‘before Lord Chancellor, who
“faid, the great difficulty attending the complete juftice ot this cafe
«anfesufrom the great dexterity ufed in fplitting and dmdmg it on one
‘hand, and the unfkilful defence made on the other. The firft ge-
neral queftion arifing on the firft decree is, whether the defendant
-the mother, on the foot of thefe articles thould pay 1570/ with
rintereltto her daughter ? on the other decree the fecond queftion is,
‘whether the defcndantj‘a/m Welford muft be confidered as having
‘received fatisfaCion for that 1000/, as paid to him, and thould in-
‘demnify the mother? The firft queftion depends on thefe confi-
.derations. Firft, whether the mother is proved to have known
-and agreed to thefe marriage-articles; and if fo, whether the ought
‘to be bound.on the foot of the ftatute of frauds. I am of «pinion,
sthat it is plain, that fthe koew of, and agreed to them; the admiits her
knowing of the treaty, and:that the agreed to give 1020/ portion
+to be fettled to the feparate ule of the wife, and that fhe was privy
:and confented to the aCual marriage which took place foon after ;
ibeing prevallcd on by his being reprefented to be in good circum-
ﬁances. It is true, that fhe was not a party; and it is therefore
dafifted, that her figning as a {ubferibing witnefs, was not with an
:intent to be bound or to know the contents; and I do not think, Thebare at-
‘that the bare attefting a deed as a witnels will create fuch a pre- ;Z':”;!:’:(:e&
{umption of his knowledge of the contents, as to affe@ him with a- will not create
ny fraud therein; for a witnefs is only to authenticate it, and not to s P'ef“mP“Oﬂ
‘be prefumed privy to the contents: but that is not the prei’ent cafe, Of t‘;‘;(’c‘z]n"_“ge
for her knowing the contents is proved here, from undeuiable e- tents, fo as to
vidence, and ftill ftronger from the circumftances of the cafe: this “ch& with a-
‘being {uppoled, the next confideration is on the ftatute of frauds; I’,{h;’j;"’m Bue
whethcr figning as a witnefs is a fufficient figning within that knowledge of
Atatute to bind her? It ds urged as very ftrange, that fhe, from‘ﬁhen;"“;e"“
whom the money was to move, was not made party; and that is ngmei is 2
-certainly very odd : butthere is no evidence, that fhe was afked and fofficient fign-
declined it, and perhaps they thought her knowledgu and attefta- & " hin the
“tion was fuﬂiciem and fo it is even within the words of the fta~ fraudsto bind,

‘tute, the meaning of which was to reduce contrads to certainty, though not a
dpany theresp.
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and to prevent fraud. .Even in courts of law, where the circam=~
ftances of the ftatute have been materially complied with, form has
not been infifted upon; and figning as party, means a perfon being
bound thereby: or elfe what would become of the decrees in this:
court founded on letters; where though the perfon did not intend to
be bound, the court would bind him: and even a letter fent to an a-
gent has been underftood as a fufficient figning within the flatate ;
for figning is all that is neceflary. The cafe of Bawdsv. Ambur/t,
in Chan. Prec, 4073, cited for the defendant, is no impeachment of
this docrine, for there was no figning, and fo undoubtedly could
not be a good agreement; for where it is only a {ketch or draft, and
not completed by figning, though it is all in the party’s own hand-
writing, it is not good: but this is complete, and not merely a
draft. I will go further, and it it was not fo ftrong, would carry
it into execution on the foot of the fraud ; as in the cafe of Maller
v. Halfpenny, Chan. Prec. 403, 2 Ver. 373. it is therefore {ufficient
to bind her, fuppofing fhe knew not the contents. The daughter is
as much a purchafer for valuable confideration as her hufband, and
perhaps would not have confented to the match, but on thofe-
terms : but there is another circumitance in this cafe, which would
be fufficient for the plaintiff, wz. that fhe has notice of the truft
declared on this 1000 L whereby it became truft money ; and con-’
fequently fhe is bound and affected as the perfon in whofe hands the:
fund is, for this particular purpofe : upon a general truft indeed the
truftee is orly beund to fee to an application.

As to the fecond queftion, whether §obn Welford the hufband
thould indemnify the mother, I think it fufficiently appears by the
ievidence, that credit was given to the hufband for this 1000 /. in ad-
‘mitting him into the partnerfhip, and that it was {fo meant by the’
agreement between him and the mother; and unlefs this is looked
on as an allowance of it to him, there is no other way of accounting -
for the long delay of any demand, though intereft was payable im-
mediately : if then really brought into that partnerfhip (though it
would not bind the wife, unlefs fhe confented, which does not ap-
pear) it is equal to an a&ual payment, for he has the fame berefit,
and if it appeared immediately what that particular ftock was, I
would decree him immediately to indemnify the mother ; both be-
ing affected with the truft, and fhe paying the whole truft money
to him: but.as he objels, that no account was taken of the ftock,
till when the valae does not appear, it would ‘be too hard to decree
him to indemnify her, when it may happen on the account taken,
‘that he has not received fatisfaGion for it ; though there is ftrong
probability, that he has. Bat to make her fafe in all events, he
thall pay into the bank whatever the fhall be obliged to pay the
.daughter, indemnify her to the extent of what he has received, and
.2bide by the account, ’

I
- Whelp~
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Whelpdale verfus Cookfor, Eafler Term 1747. Cafe 6.

N devife of lands in truft for payment of debts, the truftee
himfelf purchafes part.

Lord Chancellor faid, he would not allow it to ftand good, although Trufice notto
another perfon being the beft bidder bought it for him at a publick }fl”n’f{:ﬁf" past
fale ; for he knew the dangerous confequence: nor is it enough for )
‘the truftee to fay, you cannot prove any fraud, as it is in his own
power to conceal it; but if the majority of the creditors agreed to
-allow it, he fhould not be afraid of making the precedent,

Flanders verfus Clark, Eafler Term 1747. Cafe 7.

Mdrgarez‘ Flanders by a claufe in her will gave 150/ to her fon, “;hefe the 1t
M e principal to be paid by ber executors at fuch time and pro- e} ﬁfg:f;r'
portions as they pleafe ; but that he thould not difpofe of it to any had the abfo-
prefent or future wife; but if he died without iffue, then it thould lute property,

e . . and not to go
revert to the teftatrix’s family, and intereft, at the rate of § per gyer.
cent, to be paid by the executors for what fhould be in their hands
till the whole be paid.  The furviving executor direcs it to be paid
after a certain time to the fon with intereft ; which time was now

expired.

It was infifted, that he fhould have no more than an eftate for
life in it, and not vefted immediately, but the payment fufpended
till his dying without leaving iflue at his death ; which as it is per-
fonal eftate, mult be the conftruétion of the words. Then the con-
tingency is good, on which it was to revert to the teftatrix’s family ;
nor has the power been executed in falt, for it thould have been by
both executors, and an «xecution by one, though the furvivor, is
not fuflicient,.

Lorp CHANCELLOR.

The penning of this is particular, fo that it cannot be determined
on any general rule, but on particular circumftances. If the claufe
had refted on the firft part, I fhould have thought it fhould go to
him as an ufufrutuary intereft during life only, and then over:
but the conftru®ion muft alfo be on the other part of the claufe, di-
refting the executor to pay intereft till the whole was paid ;
which fhews, the teftatrix meant it for his perfonal benefit: but
fhe had a view that he might die, before he made ufe of it, and
therefore that he fhould not difpofe of it from her family. It may
be objeted, that payment by the executors meant by way of loan,
but then the executors muft have taken fecurity from him; which
the did not mean he thould give. I doubt of the rule infifted on,

Vor. L. D tha:
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that one executor cannot execute in this cafe; for the power is given
to the executor of the perfonal eftate, as executor ; and there is no
cafe where one executor’s death determines the execution: and if
that furviving executor had not difpofed of it, it would have de-
volved on the court to have done it. In the cafe of the Attorney
General, at the relation of the Goldfmiths Company v. Hall, which
is well reported in a book, . (though not of authority) called Fizz-
gibbow’s Reports, the teftator gave to his fon his perfonal eftate, and
if he died without iflue, thenfo much as fhall remain, to the Gold-
Jmiths Company : the fon died with iffue, and it was infifted, that

‘he had only an ufufructuary intereft, and fo to go over: but it was

determined by Lord King, that he had the abfolute property, and
therefore the devife over was void ; for he bad power to fpend the
whole, which was an abfolute gift. The prefent cafe is ftronger;
for here he is now living, and therefore has the whole property a-

greeable to the intent of the teflatrix.

The legacy was decreed to him without any fecurity.

‘Ridout verfus Payne, May 1747,

HE bill' was brought by hufband and wife to be relieved z-

: gainft the conveyance of an eftate, fuggefted to be fettled
contrary t¢ the will of her former hufband, from whom it moved ;
who was feifed of a perfonal, and alfo of a real eftate, confifting
in feveral parcels, upon part of which his wife had a jointure : and
reciting the fame not to be a fufficient provifion for her living hof-
pitably, he devifed other lands to her for life, remainder to his bro-
ther and heir at law; to whom alfo he devifed other lands in tail,
remainder to his right heirs; and then devifed to his fuid wife,
whom he made executrix, all the reft and remainder of his goods,
chattels, and perfonal eftate, together with his real eftats not before

devifed.

Controverfies arifing between the widow and the heir at law,
they were referred to arbitrators, who made an award, to which
the parties agreed; in which no particular ufes were direGted, but
that the lands thould be fettled according to the intent of the will,
and conveyances were made to carry that award into execution,
The bill was to have the conveyance rettified, as having limited
fome of the lands contrary to the intention of the will, viz. to the

wife for life, remainder to the heir at law.

Lorp CHANCELLOR.
The queftion is, whether the plaintiff is intitled to this equity ?

which will depend on the true conftruction of the will, and what
2 eftate
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eftate and intereft the plaintiff took thereby. Then fuppofing that
is with her, whether the agreement and the fufequent deed will
create any thing to bar her?

The firft queftion naturally divides itfelf into two others. The
firft relating to two parcels of land not taken notice of in the will,
whether the reverfion of them pafles by the refidaary claufe ? which
will admit of no difpute. They plainly do pafs: the words rea/
eflate carrying land, and alfo the inberitance of that land, though
accompanied with other words, as goods and chattels, &¢. which is
not contrary to Marchant v, Twz/den Eg. Adb. 211; for there the
intent was only to carry perfonal eftate. "And in the Countefs of
Bridgwater v. Duke of Bolton, well reported in a book of no great
repute 2 Mod. Cafes or 7 Mod. the words real e/z’ate will pafs nbt
only the thing, but alfo the teftator’s intereft thereini The fecond
‘queftion is, whether the reverfion of two other parcels, devifed to
the plamtlﬂ' for life, is included in the refiduary claufe? It is inclu-
ded; for the reverfion upon particular eftates will pafs by the words,
lamz’s meffuages, tenements, and bereditaments, as in Wheeler v.
Walrond Alleyn 28. Chefler v, Chefler, and 2 Ven. 285. and feve-
ral other cafes. The queftion therefore is, whether there 'is any
thing particular hete, to take it out of this general rule 2 The firft
objetion is taken from the teftator’s recital ; whereby it {eems, he
intended a provifion for her life only;-but that is inferring too much;
for the refiduary claufe had paffed an eftate of an inheritance to her
before, as already mentioned. The fecond objection is, that it is
inconfiftent for the teftator to give her the fame thing for life, and
afterward abfolutely : and that the cafes above cited were, where it
was to feveral perfons.  But when a will gives a particular intereft,
and afterward a general intereft, it has not been determined that
the general gift thall be excluded. Suppofe a gift to 4. and his
heirs, then to B. and his beirs ; they fhall be jointenants, the latter
devnfe not revoking the former ; notwithftandi ling fome old opinions
to the contrary, T Hopewel v. Ackland Com. 164 1 Sal. And
Scot v. Albury, Com. 337. the latter words carried the reverfion
in fee of lands before gzven Befide there is a particalar argu-
ment for the plamtxff that the Teftator in other lands has limited
them to his wife for life, remainder to his heir at law, and there-
by pointed out what particular part of the inheritance (hould go to
him.

The fecond queftion is, whether this agreement ftands in her
way, as it is obje€ted it fhall, becaufe the parties are bound by the
eward ; and that the court cannot intermeddle, for then there could
be no compounding fuits : for which is cited Cann. v. Cann. 1 Will.
723, but that is not like this cafe; for {uppofe it depended on the
award, if arbitrators are miftaken in a matter of law, it is enough
to fet it afide, 2 Ver. 703, and Metcalf v. Ives, jfzme 18, 1737.
but here they have awarded the eftate to be fettled to the ufes of

“the
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the will, without {pecifying any particular ufes: but the convey-
ance has limited them contrary to the will, and fo contrary to the a-
ward.

The plaintiff therefore is intitled to have it re&ified.

City of London verfus NVafb, May 1747.

HE bill was brought to have a fpecifick performance of an a-

greement in a leafe of fome old houfes, made with G. Graves

the original leflce of the premifes, which were now veited in the

defendant. The covenant was within three years to build brick
mefluages on the premifes demifed.

The defendant infifted, that he had fatisfied the covenant by build-
ing in the plural'‘number two houfes, and only repairing the reft.

The firft point was, asto the true intent and conftruion of the
covenant in the leafe ? The fecond, whether it had been fufliciently
performed ?

Lorp CHANCELLOR.

As to the firft, it was plainly intended to let on a building leafe,
which is for 61 years at leaft ; not on a repairing leafe which can onl
be for 21 years. ‘'The words or any part thereof were inferted in the
covenant in the draught, but rejeCted in the leafe itfelf very proper-
ly, which fhewr, that the meaning of the covenant was that all
the mefluages fhould be pew-built: for an indefinite propofition is
¢qual to ap univerfal one; and the whole feems to mean a building
leafe. If therefore an z&ion at law had been brought upon this
covenant, and a breach afligned ; and Graves had pleaded perform-
ance by building only two new mefluages, thit plea would not be
allowed. Bat this court has power to go turther, and fee what
was the intent, {uppofe no leife had been executed : upon a bill for
a {peciﬁck performance the court wo ld decree the whole to be
built: the leafe appears not to have been made in a proper manner ;
for Graves did not take it for his own benefit, but as truftee for the
defendant to whom'it was affigned for 5 5. confideration ; and who
was at the time one of the committee for letting the city lands ; and
his fcheme plainly was to get a longer term upon repairing the hou-
{es only. '

As to the fecond point, it has not been performed by Grawes or the
defendant; for though the houfes have been largely repaired and new
fronted, &¢ that is different from new building. The firft defence
made is, that the plaintiff fhould not come here for a fpecifick per-
formance, but be left to a court of law., But I am of an opinion,
that upon a covenant to rebuild, the landlord may come here for

a {pe-
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a fpecifick perforinance ; as the not building takes away his fecurity :
but upon a covenant to repair he may have damages at law.  The
moft material objediion for the defendant, and which has weight
with me, is, that the court is not obliged to decree a {pecifick per-
formance, and will not, -where it would be a hardfnip; zs it would
be bere upon the defendant (fuppofing he meant an evafion) to o-
blige him, after having very largely repaired the houfes, to pull
them down an. rebgild them; which would be to decree deftruc-
tion, arnd would be a publick lofs, and no benefit to the plaintiffs,

who only want to be repaired in damages, which will be {ufficient
fatisfaction to them., :

Let the parties thercfore proceed to a - tridl atlaw, to fee what da-
mages the plaintiffs have fuftained. ‘

Haws verfus Haws, Zrinity Term June 26, 1747. Cafe o

HAWS the plaintift’s grandfather made a will, and reciting f:)a‘f;fj:éief
that he was a freeman of London, devifes fo fooa after his de- chiaren e-

ceafe as the children required, his cuftomary part to his five children, gually fhare

1V] : : d fhare 4
equally to be divided between them, fhare and fharealike, as tenants g, ae®

tenants in
in common, and not as jointenants, with benefit of {urvivorfhip. common, and

He then gave his teﬁame'ntary part to his four younger children in PO 28 joint-
= ; . . . . +  tenants, with
the fame words, with like benefit of furvivorthip; and laltly gave benefit of fur-
his real eftate to his four younger children and their heirs, in the vivorhip, it
fame words, with benefit of furvivorthip. H. Haws his fon, and }zfrzr;:%ut:
the plaintiff’s father, afterward devifes his lands to a truftee and his vivortip, is a
heirs on truft to pay debrs by fale; and the refidue unfold (or the tenancy in
| if onal eft: iy . common, with
whole, if the perfonal eftate was fufficient for fuch payment) to his ; particolar
three children and their beirs, when he, fhe, and thev, attained the limitation over

age of twenty-one or marriage, equally to be divided between them corn c‘:gti"o"
thare and thare alike, as tenants in common, and not as jointenants, ﬁ, (h); fu,ﬁi_
with benefit of {urvivorthip ; and directs the rents and profits to be vors.

for their rraintenance and education during their minority,  One of

the three children died before full age or marriage. Two queftions

arofe. Firft, whether the words of thefe wills conftitute a tenancy

in common, or jointenancy ? Secondly, what fhall become of the
deccalzd child’s thare ?

Lorp CHANCELLOR,

On the gene al reafoning and authorities, this cafe is clear for the
plaintiff ; but what weighs moft with me, is the particular circum-
ftance of thefe wills, from the conneltion between the different clau-
fes. Thefirft quettion is, whether the four children take in jointe-
nancy or in common, generally or attended with a particular limita-
tion over on a contingency ? It istrue, that jointenancies are not fa-
voured here ; as introducing inconvenient eftates, and making no

YoL, I. E

pro-
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provifion for families: and now courts of law alfo lean againfl them;
though formerly it was faid by C. 7. Holt, that they were favoured,
which was-on a technical reafon, becaufe the law was averfe to
multiplication of tenures and fervices ; Yvhigh being now reduced to
Jocage, and no burthen, the conftruction i§ the fame in all. courts.
Other principles that have been drawn are alfo true, vzz. that
where the words of a will are inconfiftent, the court muft make a
confiftent conftru@ion, and to that end reje@ fuch as appear to be
leaft confiftent with the intent; but not if it be poffible, to make
all confiftent. This is an immediate devife in fec, to all equally ;
which words in a will import a tenancy in common, if no more;
but befide, there are pofitive and aflirmative words of a tenancy in
common, and negative of jointenancy s which plain and exprefs
words fhall not be overturned by the fubfequent ambiguous words
with benefit of furvivorfbip. The queftion then is, what conftruc-
tion is to be put on them? Two conftru&ions have been attempted :
the firft, as if they meant the fame as without benefit of furvivor-

fhip, which in fome cafes has been done, as ¢z and out of fettle-

ment have been conftrued the fame; and it has been therefore

" argued, that they are only an explanation of what jointenancy is,

and that the {fenfe would be plain by removing the comma. But
the conftru&ion will not do here, where {urvivorthip is a quality
of jointenancy ; and it is too refined, and not agreeable to the te-
ftator’s intent in the former part of the will, where he ufes thefe
words to give, and not to take away an effe: and it is unnatural
to {uppofe that he meant them in an uncommon and different fenfe
from what he did before. The fecond conftruction attempted is, that
thefe words mean a furviving the teftator ; to prevent a lapfe, if any
of the children died in the lifs of teftator, according to the cafe of
Bindon v. Lord Suffolk, 1 Will. g6  This eertainly is not a natural
way of explaining the teftator’s intent ; as one feldom provides by
will, for contingencies that are to happen in his life : but if no o-
ther reafonable coafiruttion can be found, the court might refort to
this. d think, Lord Cowper’s reafoning in Bindon v. Lord Suffole
wvery right; that the furviving muft be appiied to fome particular
time, and not to a dying indefinitely. He thought, dying in the
teftator’s life was the time intended; but the Houfe of Lords
thought it was the time of payment, from the nature of the debt g
but both concurred that there (hould be fome particular time., The
queftion then s, if there can be any other conftru@ion apou this will
than Lord €owper’s? for if not, his fhall prevail, tho’ not a natural
one: the difpofition of the cuftomary part feems to be a key to the
will, where he could not mean a furvivorthip of |.unfelf; the words
in the beginning thewing that it muft be after his death, and at fuch
a time as it thould attach, viz. at the age of twenty-one when the
«child might call for his fhare; and if afterward any of the others died
before the age of twenty-one or marriage, might be intitled to part of
his thare. Theufe of thefe words therefore exclude any other con=
ftrution. Then the. word /e in the bequeft of his perfonal eftate,

refers
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refers it to the cuftomary furvivorfhip, and amounts to exprefsly
faying, if any die before twenty-one or marriage, to go to the furvi-
vors: which affordsa great light in the conftruétion of the devife of
the real eftate, which follows the teftamentary claufe, and muft mean
the {ame furvivorthip intended there, though the word Z4e is not in-
ferted ; for he can mean no other, as he is making a provifion for the
fame children, than that if one died before he could ufe it, it thould
not be mifapplied, but go to the reft, which is a very natural and rea-
fonable contirucion, fuch as even courts of law would make to con-
ftrue the fame words in the fame fenfe. Nor is this contrary to the
exprefs affirmative and negative words before; for they fthall ftill have
their effect on this contingency. It is faid, this is proceeding arbi-
trarily and by conjecture: but the conftruction infifted on for the
plaintiff is conjeture too ; and I fhould comply therewith, if there
was not another more reafonable and natural conftruction. This
cafe therefore ftands on its own circumftances divefted of all authe~
rities, yet confiftent with all; particularly Bindor v, Lord Sugfoik.

The fecond queftion arifes on the will of H. Haws. The heir at Vbere, on

law is hereby difinherited as to the legal eftate, and the queftion is oath of one
) s tenant in com~

at what time this is vefted in the children? they muft take as tenants mon before
in common; for a jointenancy is excluded 5 it not being the intent 2! tfurvived.
to fufpend the conveyance till all attained twenty-one; fince that
would introduce the inconveniencies mentioned on the part of the
plaintiff as the profits were only payable during mingrity. For if it
did not veft ull all attained twenty-one, when the eldeft comes of
age, what is to become of the profits, for he is only to have them
till capable of taking? The word and muft therefore be taken ans confrued
disjunétively or : viz. when he, fhe, or they: to whom then thiil
the fhare of the deceafed child go? I am of an opinion, that it fhall
furvive to the reft, and not defcend to his heir: nor is this contrary
to a tenancy in common ; for at the time limited, viz. their refpec Tranfpofition
tive ages of twenty one, thay thall be {o, but not intitled to a cen- :’Jiﬁ”‘"ds na
veyance before. The words muft be tranfpofed, as if the direction -
of the profits came firft: and then there would clearly have been a
Jjointenancy of the profits during mirority ; for they were conf’cituting
a fund for younger children, which thall not be leflened by giving

the profits of the deceafed child to the heir, but go to the reft.

Elliot verfus Collier, Fuly 1, 1747. Cafe 11,

Freeman of London dies, leaving no wife, but two daughters; 1 Wm. 381.
declaring by his will that they were fufficiently advanced in
his life by marriage or otherwife, and therefore his eftate, notwith-
ftanding the cuft,m, was fubject to his will; appointing the defen-
dant Collier, who had married one daughter, executor and refiduary
legatee ; direCting the other daughter to execute a releafe to Collier

of her right to a cuftomary fhare; and that fer want of acquiefcing
I therein
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therein fhe thould allow 25 /. per annim for the teftator’s maintain-
ing her from ber firy hefband’s death.  T'he reprefentative of her fe-
cond husband, who farvived her, but took ou: no adminiftration,
brings a bill for an account and fatisfation for her orphanage fhare,

The firft obje@ion was, that it never having vefted in the huf-
band it was not tranfmiffible to his reprefentative; for which was
cited Gratfbrook v. Fox, Plowden,and Hole v. Dolman Mich, term 1736,
where 1t was {o adjudced at the Commons, and that the next cf kin
was intitled under the ftatutes of E. 3. aﬁd H. 8. Thefecond objec-
tion was upon the cuftom, that the had been already fully advanced.

Lorp CHANCELLOR.

Therightto  Whoever takes out adminiftration, can be but t-uftee for the huf~
‘ge Wife‘fb"' band, for here the right does not follow the adminiftration ; which
B though the fpiritual court may think themfelves obliged to grant to
hufband far- the next of kin; that does not bind the right, which was vef’[ed in
;)”e";:ge‘:“;‘gfh the husband here though he tock not out adminiftration, and is
outadmini- tranfmiflible to his reprefentative ; the oround of which i:, tihe
ﬁ‘r;tion, ar{{d husband has been determined not to be within the prov1ﬁon of the
o fTatute of diftribution; for he himfelf is intitled to all the perfonal
3s truftee for  eftute of his wife, and (hall not be obliged to diftribute; therefore tho’
fx‘;f:f:‘i’t f‘:le he took not out adminiftration, ftill he has the right. There are feve-
lowing the ad- Fal cafes, where the {piritual court granta adminiftration, which here
misittration. s only conﬁdered as a truft for thofe who are intitled.  For fuppofe
the wife {urvived the husband; the father’s perfonal eftate would
have furvived to her, except fuch part as the husband had reduced
into pofleffion, for which {he would be only truftee to him, though
intitled to take out adminiftration to the father. This court con-
fiders an adminiftrator de bonis mon as a truftee: and there are
feveral cafes, where the right has not followed the adminiftra-

tion.

What is an As to the other objeftion; where a freeman leaves no wife, one
i‘:“'[ah“:i:};':; moiety of his perfonal eftate is to be divided among the chlldren
o Lowdons, . the other fubjet to his will. - Bat fince the cafe of Boxv. Chafe Eg.
Ab. 155 if any child bas been advanced in the teftator’s llfL

though not with a full fhare; yet if the certainty of the advance-

ment does not appear under the father’s hand, fuch child is barred;

the ground of which is partly on the difficulty of takin: an account

after fuch a length of time; but prmc;pally becaufe you do not

know what to brmg into Hotcbpot ; and if it does not appear what

Mot perfonal the fum was, the other children might be wronged. But here the

prefents. evidence does not come up to fuch advancement; the gold watch

and other furniture he gave her, are but perfonal prcfents, and can-~

not be taken asan advancement; 3 227/l 317, which muft be fome-

thing by way of portion or preferment to fet the child up with: So

that
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that a fmall fum, as 40/ or 50 /. (he being 2 man of fubftance)

would not be deemed an advancement, and here he difapproved of

the match, and cannot be intended to prefer her; and as to the ob-

je@ion that this cuftom being contrary to the common law, fhould

be conftrued ftrictly, it is not unreafonable in its origin; and I will

never ftrain to exclude a child, unlefs he received fuch an advance-

ment as would make it unreafonable for him to come here. In-

deed in the cafe of a wife, depending on the marriage agreement,

fuch a ftrain might be made. It is objected, that the maintaining

her thould be fuch an advancement as will bar; but it was deter-

mined in Edwards v. Freeman, 2 Wm. 436. Eq. Ab. 249. That a-

liment by a parent to a child is no advancement: and though the ajimentbya
- queftion there was on the ftatate of diftribution, there is no differ- parent woa
ence; advancement, whether on the ftatute or cuftom, being juft :::c‘i;gn':%ut
the fame. Indeed the aliment there was before marriage, here after where afeer
marriage; and therefore fri@ly confidered thould be taken asan u:'- marriage the
vancement : but I am afraid of breaking in upon that rule; there- zt}:gfg::fswi[h
fore think it better to charge her with it as a debt on the father’s it as debt on
will, which is a good evidence on what terms he maintained her, ‘h?ufa‘he"s
end is an anfwer to the cafe Sranbope v. Stanbope cited, wherea mo- "

ther was infifting on every little gratuity given to her fon (who had Advancement
devifed his eftate, in a manner the did not like) as aloan: and the :f“d‘:"fn{gs;
.court would not allow her any thing, that was not intended origi- or cuftom is
nally as a loan.  So it is an an{wer to another cafe, Hern v. Barber,jutt thefome.
where there was a covenant entered into on marriage, to pay fo much

to the husband and wife for maintenance; which was decreed an
advancement: but it was there faid, that a common maintainance

{hould not be confidered in that light. Bat here the father fhews

in what light he would have it conlidered ; and might have given

it to her on what terms he pleafed; and it would be unreafonable

and unequal, if fhe did not make fome allowance. But I fhail

not determine it on the fum (25 /) in the father's will; bat dire&t
the maller to {ce what is reafonable.

Lady Head wer/us Sir Francis Head, Fuly 3, 1747. Cufe 12.

OVIE difierences having arifen between the plaintiff and her The coust
husband the defendant,” occafioned by a diforder of mind un- never decrees
der which fhe laboured, fhe left him: upon which he wrote her a ?ez?aob;;ﬁ{;,
letter, agreeing to pay her 400/, per ann. quarterly, while they fhould paration be-
live feparate. But afterward, upon his writing to her to return home [ ¢en bofband

. . . . . . and wife with-
and live with him, and her refufal ; he difcontinued the payment, out fome iy

and endeavoured to feife and confine her in a madhoufe; which fhe greement,and

avoiding, on a fupplicavit out of this court, a recognifance was [ 2E T

givea by him for the fafety of her perfon. And fthe now by her ly for an oc-
: cafional ab

fence, and the husband offering by his anfwer to receive and maintain her, the arrears of the maintenance
were decreed to her if fhe returned in a month,

Vor. 1.

-~
t=4
s

prochein
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prochein amy brings a bill againtt her husband for the eftablifhment
of this agreement for a feparation, and for a continuance of the
paywent. The caufe ftood over feveral days in hopes of an accom-
-modation : but without effect.

Lorp CHANCELLOR.

There are two queftions ; the firft, Whether it appears there ever
“was any agreement to live feparate, and that abfolutely during the
{eparation he fhould pay her 400 /. per ann.2 The fecond, Whether
any thing has fince happened to put an end to the payment ? As to
:the firft, {I think clearly, there has been no fuch agreement proved
‘here: the only foundation for it is the husband’s letter ; which is
-only, that he will continue the payment while they live feparate ;
‘bat no certain time how long the feparation fhould luft. Baut if
‘there was any doubt on this letter, it is clear from the evidence,

- +that it was looked upon only as an occafional abfence, not an abfo-
/

‘late. feparation.

As to the fecond queftion, of the confequence, I will confider it
cunder two parts. -Firft, What effeét the husband’s ats fince will
‘have on that general:decree prayed for by the plaintiff ? Next,
“What effeét on the arrears of the maintenance for the time paft? As

to the firft, it is a final anfwer on the circamftances: of this cafe, to
+the prayer of her bill; -for this: court never decreed an eftablithment
-of a feparation between husbdnd and wife, without fome agreement
:for that purpofe: and in the light it appears here, it is only an agree-
;ment for a maintenance during an occafional abfence: then by the
.aés fince done, - he has not departed from the right of cohabitation,
‘but fent toher to come home. And fuppofing there were fome
-circamdtances inducing her not to come home; yet here is by his
-anfwer a judicial offer to recetve and maintain her. The court there-
fore cannot decree a {eparation, fince he has not misbehaved fo as
-to forfeit his right, or caufe the fpiritral court to decree zlimony.

But fuppofing he had ; the cught to-fue in the fpiritual court, not
-here, for divorce and alimony. Then to confider it on the merits.
‘Here are alts of cruelty alledged in endeavouring'to confine her,
and alfo the fupplicavit and recognifance, (which the court on ap-
plication refufed to difcharge) as fufficient reafons to induce her not
-to go home: but.I think not, fo far as to decree a feparate mainte-

nance: I am unwilling to'fpeak pofitively relating to her diforder,
‘which may deferve another name; but the proofs on the husband’s
part are very ftrong, that it was a very unfortunate infirmity : fo
tthat it is indifferent from what caufe jt arofe. Whether he aGed
.prudently or no is another queftion,  Although he might have ufed
.a more proper method at firlt; yet his endeavouring to confine her
+is not fuch an a& of cruelty, as will be a ground for an abfolute and
; perpetual feparation ; though fhe fwears the peace againft him, even

fuppe- -
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fappofing he had beat her; for he may repent. Agreeable to which
are the rules in the ecclefiaftical court, and the cafe of #Whorewood v.
Whorewood, 1 Chan. Ca. 250. where there was a {eparation in fa&,
and maintenance agreed on: yet Lord Bridgman {uipended the pay-
ment, on her refufing to be reconciled.  But Lord Sbaftsbury chofe
rather to leave it to the ecclefiaftical court. Sir Leoline Fenkins's
life 727, But as to the arrears, they muit be decreed to her: and
+this is confiftent with my opinion on the former part; for though
the fipplicavitis not a reafon for continuing the feparation : yet it isan
-excufe for her not.coming home immediately, tli this judicial offer :
‘nor did he make ufe of the moft prudent method; and the letters
which.appear to have been written by him to ber, mught have in-
creafed her diforder. Bat if within a month the does not come home;
which I cannot decree, let the payment of the arrears be ftopped.

Cory wverfus Cory, Fuly 3, 1747. Cafe 13.

"N a queftion whether it was {ufficient to fet afide an agreement, Ag;eeﬂgnt,g
. . 4 reaionabdblean
that one of the parties was drunk at the time, to fetile family
7 - difpuate-, and
Lord Chancellor thrught it was not; unlefs fome unfair advantage 20 vofair ad.
k h. h d-d . th- . i“P' d h t h . . Vantage, not
-was taken, which did not appear in this cafe: and what he princi- o be fer 25ide
pally laid weight on was, that this was an agreement to fettle dif- becaufe the
putes in a family, and a reafonable agreement. So if a fon tenant P21 W2 pa-
in tail, and a father tenant for life, agree on fomething for the bene~ ternsl autho-
fit of the younger children; and aftecward the fon complains of pa- rity exercifed.
ternal authority being exerted: though there might be fomething
of that fort, yetif the agreement be reafonable, the court will not

fet it afide.

v

Buth ver/us Dalway, Fuly 7, 1747. " Cafe 14.

/A “Man upon his marriage fettles a term of gco years to raife Covenant by
Aa()ooo /. if oo iflue-male, for one daughter ; if more, to be’ﬁ”f}bingo‘:ﬁ;f_‘
equally divided between them, payable at twenty-one or marriage, to ggntportion
fuch as fhould be living at the death of the father and mother, of the wife to
There was no iffue-male, and but three daughters; one of whom ;{zfrifgt:e
(the prefent defendant) marries, her father then living. But pre- The right of
vious thereto, the intended husband by a deed, to which fhe was Cag’”gﬂ}’)’}‘
a party, covenants, that he, his heirs, &c. after the marriage, will {,eansd,mwh‘f,-
grant, affign and fet over to truftees named, at their requeft, all fuch dies without
fums and fecuritics for fuch, as arc now due, owing and belonging i?}ﬁgbgiédtﬁﬁ
to her, and which fhe fhall be intitled to in any refpe@ what{oever, this covenant.
over and above the fum of oo/ due to her by bonds, to the husband
for life, then to her for life, then to the children. The father died,

.then the husband died, without any affignment by him, a~d with-
out any requeft by the truftees. She took out adminiftration to

him,

Digitized from Best Copy Available



20 ‘CASES Argued and Determined

him, and claimed this 2000 /. her fhare and portion abfolutely as a
chofe in a&ion not called in by the husband, and fo furviving to her.
The bill was brought by her children, who were infants, to have
this 2000 /. placed out for their benefit, fubject to her eftate for life
therein.

Lorp CHANCELLOR.

! Itis impoffible to fay this cafe is free from doubt; but I think that
on the event that has happened, the children have a right. The firft
queftion, whether this portion {which at the marriage was contin-
gent, is within the defcription of this covenant, depends on the
words; which are fufficient to include it. The whole muft be ta-
ken together 3 and though in the ftrictnefs of law it was not-within
the words now due ; yet it was belonging to heras a portion on the
.contingency of her furviving her father: but the following words are
very large, and muft take it in; which is a fufficient anfwer to the
argument ufed, that the word @nd coupled the latter words to the
former, and hindered their going farther, as it meant to carry the
reft farther : bat it'may be taken disjun&ively or. Here wasa term
abfolutely vefted in truftees (though the truft was contingent) who
would have been guilty of a breach with regard to her, if they had
acted againft it; nothing was to move from him: and it is very ex-
traordinary; that fhe thould take care of 500/ and not of this por-
tion, which might have beenbcoo /.

Then fuppofing it included ; the fecond queftion is, whether the

s s bound? and perhaps the event might have happened, in which

the would not be bound ; as if the right of aion never had vefted

in the husband:-but here it did, by his furviving the father. A

queftion was made, whether the husband had a right to affign it in

the father’s life ; which is not neceflary here ; although 1 think he

2 W, €08, might not.  In Theobald v. ID'fay befote Lord Macclesfield, an af-
and in boufe fignment by husband and wife, of the wife’s executory intereft was
oflords,1729- held good.  There the wife had fomething more than in this cafe;
but that turned on her joining, on which foundation the court de-

termined it for the purchafer, which was affirmsd by the lords,

Here, before the father’s death he had no right of a@lion at all; but

afterward he might have called for it immediately, which the wife

could have no otherwife prevented, than by a bill for performance

of the covenant; according to which it would be fettled firft for his

benefit, then for hers, and then for the children; for the court

could not have decreed a partial performance. So likewife the chil-

dren, or even the husband himfelf, might have broughta bill to

have compelled fuch a fettlement for its fecurity ; being to be taken

in the light it ftood at the father’s death; and then the death of the

husband will make no alteration: fo that the plaintiffs are intitled

after her death. The queftion here depends on that general rule,

1 that
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that what ought to be dene, is here confidered as done; and this
ought to have been done in the life of the husband.

€<

€<

[ 49

€¢

(14

Godolphin werfus Godolphin, Fuly 20, 1747. Cafe 13,
IXY devifed, * To my fifter Mary Dixy and her heirs for e- Devife to 4,

““ ver: and my will is, that the faid Mary Dixy, whom I:},:g;oz';g

make fole executrix, fhall in fix months time after my deceafe, fetle on de-
by fome writing or good aflurance in the law, fettle fo much of ﬁ‘:'ﬁg‘:ﬁi";
my eftate as fhall remain after debts and legacies paid, on my thei,{eve,ralor
brother R. for life, and on my fifter E. for {fuch time of her life, lives, &ze. 4.

as the thall be a widow, if fhe furvives her husband; and from ;:’);’e'rli;:::é:“

“ and after their deceafe on any other perfon or perfons for their
‘¢ feveral lives, who are or fhall be hereafter at any time defcended
“ from my mother, as my faid fifter fhall think fit; in fuch man-
“ ner and proportion, and fubje@ to fuch rules and diretions, as
 fhe fhall in her difcretion order and appoint: and fhe may at a-
“ ny time daring her life, make void or change any appoint-
“ ment, and appoint or nominate any other new perfon, to
¢ have and receive fuch profit and advantage out of my eftate, as
 {he thall think fit; provided it be to the defcendants of my mo-
¢ ther ;: becaufe it is my defire, that my eftate thould continue to
¢ perfons always defcended from my mother ; and for this purpofe,
« I advife, that a writing may be made to truftees for 99 years, to
“ the ufes aforefuid : if the dies without executing the power, then
“ my brother R: within fix months after her deceafe may do it;
¢ and on his dying without executing, any other relation thould ap-
“ point, with the confent of the Lord Chancellor for the time be-

“ Ing.”

She within fix months after his death appoints, with power of re-
vocation : afterward marrics and revokes, and limits new ufes to
trutees to permit /. Godolphin, one of the plaintiffs, and a defcen-
dant of the mother, to receive the profits for his life, remainder to
his firt, &¢. fon, and the heirs-maie of fuch fons, and in the fame
manner to fome other defcendants of the mother, with a remainder
to the right heirs of the mother.

The bill was to have the benefit and eftablithment of this fettle-
ment; and the general queftion, whether the had power by the
will, to limit an inheritance.

For plaintiff. The general view was, that this eftate fhould go
among the defcendants of the mother : the manner he leaves to his
fifter, in whom he had great confidence. Had there not been the
words for their feveral lives, the general words following would cer-
tainly carry an eftate-tail ; which thall not be hindered from having

Vor. L. G their
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their effe@ by the former words: but tho’ th. exprefs words did not,
the nature of the cafe would thew, heintended a power of limiting
more than an eftate for ife. This is executory, under a will, and
to be executed according to the intention of the teftator, for which
limitations for life would not be fufficient, as they cculd not carry it
to defcendants of the mother not then living, The faying, it fhall -
go to the defcendants of the mother, is faying, thatit {hall go tothe
heirs of the body; which is as. ftrong as the words in any of the ca-
{es cited in King v. Melling 5 and the words are or fball be, necefla-
rily imply as much as any words in Humberfton v. Humberflon, 1
Wm. 332. The intention was not to go to the heir at law as fuch;
but according to the {ettlement which was intended to be made, fo
as to take in all: and by the other conftruction, there might be a
defcendant from tie mother, who could not take: as where two
fons by different venters, and one enters, and dies feifed.

For defendant, Sir #2olflon Dixy, heir at law. The former ex-
prefs words exclude an eftate-tail : but here are no words giving an
inheritance, The view of the taftator feems principally, that it
thould remain as long unalienable as poffible ; he being indifferent
which of the defcendants take, or who appointed; and with that
intent it is with power of revocation, that the might limit eftates for
life to the new defcendants of the mother, as they came 7z ¢ffe ; by
which means it would continue unaliened for another generation :
But her difcretionary power is confined to eftates for life; her exe-
cutian therefore is contrary to the direction and intent of the tefla-
tor, for by her limitation, the iffue may alien at twenty-one, during
the lives of feveral defcendants of the mother, 7z effe, and in the
view of the teftator, fhe could not exclude when covers; nor was
fthe impowered to limit to the right heir of the mother; and altho’
the right heir happens to be a defcendant of the mother, and in this
cafe mult be fo; that will not make it good. But if there is any
doubt on the intent, as the has not appointed properly, the heir at
jaw, who is alfo equally within the intention of the teftator, thould
be preferred. .

y

Lorp CHANCELLOR.

This is a very dark and intricate will ; there are three queftions
arife on it.  The firft and principal is, what is the true conftru@ion
of the will ? the fecond, whether the appointment was made pur-
fuant thereto ? and if not, the third is, in what manner the court,
which certainly has power to corret it, {hall dire® as fettle-
ment ? .

As to the firft: From the tenor of the will, though not from the
swords, his intention appears to bave been to provide for the younger

-branches
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ibranches of his mother’s family : and therefore he gives nothing to
the elder brother. He had great confidence in, and regard for his
fifter, and feems to have given her this power of revocation, to keep
the reft of the family depending on her; I do not doubt but he
mxght have intended a {ucceflion of freeholds, and the words 7/ls
.are or fhall be, &c. look that way. The words manner and propor-
tion carry it no farther than for life 5 nor fuch profit as fhe flall think
fit 3 otherwife the would have a greater power under the revocation
than under the power itfelf. But the words on which I lay greater
weight, and which I think enlarge the power to give a greater eftate
‘than for life, are 1 advife that o writing, Cc. His principal intent
is, that his e{’catc thall continue to perfons defeended from his mo-
ther. This clue dire@s us through the will; and whatever is the
beft method for executing this intention muft be taken, as far as the
tules of law will allow.

As to the fecond queftion. Two objeions are made againt the Execution of
execution of this power, to manner and the fubftance. As to the 3 power bty"
furtt, itis faid, that a_feme covert cannot execute a power ; and tha g/ conerts
there are no words in the will authorifing her fo to do. But the
words at any time or times during ber life imply this; and although
there were not thofe words, the might have done. it; forit is a
power without an intereft. Nay, there are cafes which’ go farther ;
yet although there was an intereft, fuch an execution thould be
good ; but this is improperly called a power; for being a direction
to a perfon who has the fee, it is rather a truft.

As to the {fubftance, the objeCtions are, that (he has not confined
herfelf to eftates for life; and has limited to the right heirs of the
mother,

I am of-opinion, that fhe had a right to go beyond eftates for
life ; but whether fhe has done it in right order, Idoubt. In Hum-
ber/ion v. Humberflon, the words jor life are annexed to every per-
fon that is to take ; und the negative exclufive word only, in every
claufe : yet in that cafe, an mhentance was decreed. 8o here the
intent, that it fhculd always continue in defcendants of the mother,
cannot take place without limiting an inheritance. The queftion
therefore 1s, whether the words for their Jeveral lives, fhall controul
the general intent. I think it not: itis true, this will pat it in the
power of a common recovery; but then unlefs an inheritance be
fome time or other created, it will be impoffible it fhould go in
the line the teftator intended. As in Shaw v. Weight, Eq. Ab.
185, where it was refolved in B. R. to be an eftate for- life : but by
the Lords, that'it was an eftate-tail ; becaufe, though the other con-
ftruction would preferve it longer, yet it would turn it out of the
line. Itis faid, that here it will not keep it longer in the line, be-
.caule the hcxx at law is a defcendant of the mother, and mu[’c be

2 fo
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{o here ; but the teftator intended they fhould all take by the fettle-
ment, and although the heir happens to be a defcendant, yet he
fhould take per formam doni. Befide, this court confiders an eftate,
over which one has an abfolute power, different from that of which
a recovery muft firft be fuffered : but according to the conftruction
contended for, the heir would be abfolute owner. But the limita-
tion to the right heirs of the mother was wrong, for he gave no
power to difpofe of the reverfion in fee; fo that it devolved on the
court.

This brings it to the third queftion; and I am of opinion, that
the teftator intended eltates for life to all the defcendants 2z ¢ffe at his
death ; butto thofe I fhall not add what are come 77 ¢ffe fince : then
a remainder to the heirs of the body of the teftator’s mother ; re-
mainder or reverfion in fee to the right heirs of the teftator.

Allanfon wverfus Clitherow, Fuly 23, 1747.
W Allanfon devifes his real and perfonal eftate, fubject to the pay-

ment of annuities and legacies to truftees, their heirs, execu-
tors, &c. to raife fuch annual fam for the maintenance of his fon,
as they, &e. fo as to afford him a liberal education till he attained
twenty-three, and then on this further truft, that when he attained
twenty-three they thouald grant, convey and affign all his real eftate
to him, his heirs executors and afligns, fubjeét neverthelefs to fuch
fettlement as aftermentioned : and if he marries a gentlewoman
with a good fortune, the truftees to fettle a rent-charge on her, not
exceeding 400 L ger ann. for her life, as a jointure, and in bar of
dower and fubject thereto, on the iflue of that marriage in firict
fettlement, as counfel fhall advife. Bot if he dies without iffue of
his body lawfully begotten, he gives additional annuities to the fame
perfons as before, which in fome events were to be diminithed ; and
the faid real ellate to his nephew C. Cowper for life, then to the
truftees to fupport contingent remainders; then tothe firft and every

‘other fon in tail, they changing their names to 4/anfon; and in de-

fault of fuch iffue, to the teftator’s right heirs for cver, His per-
fonal eftate to be affigned to his fon at twenty-five; but if he died
before without iffue, then over in a particular manner,

The teftator afterward added a codicil; reciting, that having gi-
ven his lands to his fon for life; remainder over, he gives him power
to difpofe of any part thereof ; but the money thereby raifed, to be

paid to the truftees to lay it put in a purchafe, and fettle it in the
iiame manner.

This
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This bill was brought by the fon to have an execution of the
trufts according to the will and codicil; he having attained the age
of twenty-five unmarried ; and infifted, that he thereby was become
intitled to the poffeflion of both the real and perfonal eftate.

LorpD CHANCELLOR.:

This caufe arifes upon a will, of which it is difficult to make a
confitent conftruction. The eftate was oddly fituated in refpect of
its increafing or diminifthing in point of value. Two points were
infifted on for the plaintiff: but having gone upon the firft, they have
not fally confidered the latter, where lies the greateft doubt. The
firft is, that the firit fettlement directed to be made upon the fon’s
marriage, with the remainder over to Cowper, &c. areall only con-
tingent limitations, vrz. If the fon married before twenty-three,
then to take effeét; but if he attained that age unmarried, the fee
to be conveyed to him. The fecond is, that {fuppofing this againft
him ; yet he is intitled by the fubfequent words, introductory of the
devife to Cowper, to have an intermediate remainder in tail general,
after the particular limitations precedent to Cowper’s eftate. The
defendant infifks that the eftate in all events is fubje@ to the ftri&
fettlement; and that the plaintiff is only to be tenant for life, with
remainder to his fons, remainder over. .

The firft point is clearly againft the plaintiff: that notwithftand-
ing his attaining twenty-three unmarried, all the {ubfequent limita-
tions are to take place within the intertion of the teftator ; whofe
meaning could not be to make them depend on that contingency,
with which they have no conneion, and which muft be confined
to the increafe of the annuities only, v7z. ‘that his fon thould not be
{o charged; but that a more remote relation fhould, if it came to
his hands. 'The difpofition of the perfonal eftate cannot affect the
conftru&tion of the real eftate: if it had ftopped at the firft claufe,
it would certainly have given a fee; but the fubfequent words, fuf-
ject to fuch fertiovient, &e. reftrain it.. The word beirs in a will is
always underftood, fuch bheirs as the teftator meant, and he bas
thewn here afterward that he meant heirs of his fon’s body, under
fome defcription or other, and not heirs general, fo as to give him
a fee : and this conftru@ion is frequent even in legal limitations:
but the codicil puts it out of doubt; where he fays exprefsiy, he
had given to his fon for life, and then in ftrict fettlement ; and it
plainly fhews, that he did not inten? it fhould depend on this
contingency; for the codicil was made but a few months before his
attaining twenty-three, and if the teftator had intended him a fee,
what occafion was there for the great care and provifion for the
money arifing from the fale, when probably the fettlement would
never take place ? it being fo fhort a time between that and the

Vor. L. H fon’s
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fon’s attaining twenty-three, at which time he would have the abfo-
late difpofal. |

Devifeto 4. As to the fecond point; I am of opinion, upon great confidera-
for life; with tipp, that there muft be fuch an intermediate remainder in tail, af-
ff&iz:iot?:t ter the ftrict fettlement; for it would not otherwife be preferved in
te ajointure  the channel intended by the teftator: and to this it fhall be taken
;f h:m”l“a”ied for granted, that by the former point,” he is tenant for life exprefsly :
mfn, and  and then the queftion is, whether the fubfequent words, #f be dye
fri@ fecrle-  apjthout iffue, are {ufficient to enlarge or give an eftate-tail by impli-
?{ffg;’f"[gﬁ cation. There are two cafes to be confidered : the general rule is,
marriage ;  that an exprefs ftate for life is not to be enlarged by implication;
zifhfuf:f?iedfor which Basnfizld v, Popham, 1 Wm. §4. is a great authority. But
of his boldyu’e what was there relied on was the teftator’s provifion for all the iffue-
then over: male of Popbam, (for it is wrong ftated in Sal. where it is only to
the lacter . the tenth fon) fo that it.could be of no ufe there, to conftrue it an
words give 4, . . ) . : :
an eftace rail €itate-tail, fince it would be preferved in the intended channel,
by implica- ~ without that conftru&ion; which I mention to introduce the cafe
ton. of Langley v. Baldwin: which was a devife for life; remainler to
the fir(t, and {o to the fixth fon only; and if he died without ifiue-
male, then over. Lord Cowper fent it to the court of Common Pizas,
and the opinion of the judges was, that the fubfequent words, 7f be
dye without iffie, thould carry an eftate-tail, in order to let in any
fubfequent fons, who otherwife could not take; but it would go
over to a remote relation.  So that the ground of the difference be-
tween this and the other cafe is plain; and in the prefent cafe, the
iflue on the marriage only is provided for: fo that if the firlt wife
dies, apny iffue by an after-taken wife would be excluded, contrary
to the intent of the teftator; unlefs fome benefit arifes to them un-
der the laft claufe : and there is the fame inconvenience as in Lang-
ley v. Baldwin ; which is wrong reported in Equity Ab. 135, in the
very point. It was obje¢ted for the défendart, that this inconve-
nience will not happen here; for that the truiicss might execute-
this power foties quoties, and that gentlevcoman is r:::0en colleéivum.
But that cannot be according to the conitrution of powers, which
can be executed but once, unlefs the words impo:+ otherwie, as it
evidently is not here; although it r:ight be executed on a fecond
wife, if not done before ; and this dcu-ce anfwers all the words in
the will. It is objeed, that this will give the fon a power to fuf-
fer a recovery, and bar the limitation to Cowper. But there is no
help for that; for if the will is {o framed, as that the court cannot
reftrain fuch common recovery, (which is a confequence of law)
without contradictirg the teftator’s intention in the channel of de-
fcent ; the law muft take its courfe. Let the fettlement therefore

be made accordingly.
IN. B. Lord Chancellor obferved, that Lord Trevor, 1 Wm. 56,

vegan hisargument in Bamfield v. Popham with faying, that it was
I refolved,
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" refolved that cefluy gue trafl, with remainder to the firft and every
other fgn, &c¢. could not deftroy the contingent remainder, in Per-
bay v. Hurrel, 2 Ver. 170, although that point is not there taken

“i'notice of, becaufe it is only a report of the argument : and that this
thewed it was ‘not entirely a new point, or firft determined by Lord
Talbot in Chapman v. Biiffet, and afterward by him in the cafe on
Mr, Hopkins's will, as was apprehended at the bar.  ~

Beaumont ver/us Thorp, Fuly 25, 1747. - Cafe 17,

PON the marriage of the defendant with her late husband, he Settlement af-

+ & J and his father promifed to {ettle an eitate on her in confider- :,i;u':;r,;z%a

ation of the marriags and 1000 /. portion ; but [hefyrefuﬁng to let the void againit
“ father have the portion, he'faid the fhould have none of his lands, creditors.
- and would not fettle them upon her, but conveyed them to his fon
rinfee. Thefon, {cven years afterward being indebted, fettled the

eftatc upon her for a jointure, and then intrict fettlement, and died.

His crediter brought this bill againft his widow and infant fon, for
“fatisfaction of the plaintiff’s debt.

- It was argued, that this was not a voluntary fettlement by the
husband, but for valuable confideration, being an execution of the
father’s promife before and to be prefumed; therefore that it was
done in confideration of marriage. His promife was to fettle a join-
ture on her marriage, which muft mean in ftrict fettlement ; it was
“a reafonable fettlement; and the children are purchafers under it
nor is it fraudulent within the ftatutes of Elizabeth, and the plaintiff
who is-only a {pechalty creditor at large, not proceeding on this par-
“ticular eftate, is not to be favoured, asa purchafer is, but fuppofing
it both voluntary and fraudulent; this being the cafe of an infant, the
parol thould demur.

/

Lorp CHANCELLOR,

. There is no colour to fay, thisisa fettlement for valuable confi-
deration ; for itis in confideration of a marriage already had without
recital of any articles before the marriage : {o that on the face of it it
is voluntary : but then it is faid, Tam to prefume it wis done in per-
formance of the father’s conveyance to the fon feven years before,
which imported a confideration. This I could not do, if it ftood
by itfelf; but it is contradited by the evidence, and the father put
it in the fon’s power to do what he pleafed with it; and it were an
odd prefumption, that the father performed his promife by his fettle-
ment, and that the fon performed it again. If then I do not fay, it
is void and fraudulent in refpect of bond creditors, it will be contrary
to the ftatutes of Elizabeth : but there is a diftin@ionstaken between
purchafers on the credit of the eftate, and creditors who had not the
eftate particularly in view, and there are cafes of that kind : but lat-

ter
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ter cafes do not go on that diftin@ion, fo that though it be hard, it
is void againft the plaintiff,

%

Palml d}fm‘“s Then the Parol never demurs but where the eftate comes to the
only wherea . .

defeent is not. heit by defcent: fo on the ftatute of fraudulent devifes; which does
created by the not create a defcent by the operation of it, but only fays it thail be
ftatutes of E-

lizaberh, or VOId againft creditors.

of fraudulent
devifes.

Cafe 1°. Baker wverfus Hart, Fuly 31, 1747.

' Dmiral Hofier dying in 1727, a marriage was alledged to have
been had with him ; the iffue of which marriage was a daugh-
ter; who married Hart, by whom fhe had the defendant. There
were various litigations after the admiral’s death about bis real and
perfonal eftate: and as foon as poffible an ejement was brought on
the demife of Hart, and his wife claiming as his daughter, ‘nd a
verdi¢t wassfound for the leflors of the plointiff which affirmed her
' legitimacy. Then there was a long difprre in the ecclefiaftical
court concerning the perfonal eftate, between rhie iuppofed widow
only, and the next of kin, to whom adminiftr-tion fhou’d be grant-
ed : which depended on the queftion, vhethe: {hie was ever married
to him; and it was determined there, that the was not: which was
finally affirmed upon appeal to the Delegates, and adminiftration
granted contrary to her claim.  Upon apphcmon for a commiffion
of review it was refufed here on great evidence, and on thofe two
concurrent fentences : then the plaintiff brought a bill here againft
the widow and her daughter, controverting the real eftate, and to
have an injunction, and account and final determination ; which was
heard May 1746, when two iflues were dire¢ted. Firit, whether
the mother of the defendant was daughter and heir of Admxral Ho-
Jier ¢ 'The fecond, whether William Baker, late futher of the plain-
tiff was his heir ? It was direfed to be tried at the bar of the Common
Pleas ; but at defire of the plaintiff was tried at Nifi Prius. There
was a verdi&t for the defendant; ond it now came upon the equity
referved, and an application for a rew trial.

Ay

Lorp CHANCELLOR.

1 own, I have had fome doubt of what was proper for the court
todo; for though I appretended the laft verdict not to be accord-
ing to the truth and juftice of the cafe; yet there are objections a-
gainft a new trial, which have fome weight. It was {uid to be a
general rale, not to grant a new trial after a trial at bar; and that
it is to be conﬁdered here in that lxght as it was altered at plain-
tiff’s defire. But there is no certain rule for that; and in the firfk .
cafe of this kind, in Stiles 4#2, a new trial was granted, after a
trial at bar: the application here is not to fet afide the former
verdiét;

3
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werdict ; and in doubtful queftions relating to inheritances, a court of
-equity frequently grants a pew triul without fetting afide the former
verdict, which is of great confequence to the parties; for then it may
be given in evidence, though not conclufive ; either party being at
liberty to fhew on what grounds it was obtained: but courts of
law in that cufe always fet the former afide. It was faid, that this
was a matter of inheritance, and therefore proper to be'tried again,
As to thar, it never has prevailed asa general rule, but accordmg to
the circumftances of the cafe: if there isany doubt of the fadts,
the court has often done it, as in Edwin v. Thomas, 2 Ver, 75.
Leighton v. Leighton, 1 Win. 67 1. where feveral trials were granted,
becaufe the inheritance wzs to be bound, as it is alledged for the
plaintiff it would be here, he having no opportunity to try it again
in ejeGment. The contrary is urged for the defendant. I do not fee
which way this argument will conclude: if a new ejetment may
be brought, where is the prejudice to the defendant to grant a new
trial, for the plaintiff will only have cotts here? And according to
the cafe of Sherwin v. Lord Bath, Prec. in Chan. 261, it will be
full Liable to an ¢jeCtment, which takes off this objection againft a
new teial 5 fince it will not quiet the defendant’s poffeflion. Bt it
is faid for the plaintiff, that be would be abfolutely bound ; becaufe
the court muft give fome diretions as to the application of the rents
and profits come to the receiver's hands, who was.appointed by
the court to account with the defendant; and that thercfore 1f a
new ejc¢tment (hould be brought, the defendant might bring a bill
for a perpetual injunétion, which would be granted.  But the cafes
cited for this are not entirely applicable, as in the cafe of Vernon v.
Acherly, where the coort granted an injunéion, becaufe otherwife
the execution of the trufls decreed would be overturned, and there
would be noend of things. In the cafe of Attorney Gene alv. Mont-
gomery, Nov, 25, 1712, an mjunéhon was alfo granted on the foun-
dation of the decree for execution of the truft. So in another cafe
of Sir Thomas Colty’s will, where the court had decreed a partition
and conveyance of an eftate, fo that an ejetment brought, tended
ejually to overturn the decree of the court, as in other cafes: to
thefe the prefent cafe bears fome analogy ; but does not go quite
{o far ; for the appointing a receiver was only interlocutory, and
not a judgment upon the merits, in which the court had proper and
final jurifdi@ion. This confequence indeed it would have; that
if the plaintiff recovered on a new ejetment brought, he might
have an action for thole very mefne profits, which the court had
before diftributed ¢ but this is-a middle cafe between both, and
never yet determined. The objection therefore on both fides, as
to the bringing a new ejeGtment, is of no weight here : the objec-
tion againft a new trial, that this is a queftion of leommacy, and
ought to be favoured, is of fmall weight; for that is true, where
the legitimacy claimed is on & cohabitation, which was the cafe of
Stapleton v. Stapleton, Aug. 3, 1739 where the only queftion was
Vor. L. on
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on the time of marriage, whether before or after the birth of the
eldeft fon; which therefore ftood in a favourable light; but the
ueftion here is different, and not to be favoured ; the legitimacy of
this daughter being firlt raifed and fet up after the father’s death,
at which time the muft be feventeen years old, and no pretence of
cohabitation in his life: but all the fa&s {peak the contrary, both to
that and the marriage, which is attended with ftrong circumftances
of fufpicion; fuch as the licence being taken out by the woman,
and Admiral Hofier’s being defcribed by a wrong addition of mari-
nér: then it is infifted, that there have been two concurrent verdiéts
for the defendant: two iflues were directed in order to try the
whole right ; for though the firft would be fufficient, if found for
the defendant ;. yet not if found for the plaintiff, who muft prove
himfelf heir, as he muft recover upon his own title. The verdi&t
‘was for the defendant on the firft iffue, and to the fatisfaZtion of
the judge, who informed me, that the jury did not enter into the
fecond point: fo that it cannot be taken to be a determination
againft the plaintiff, on the fecond iflue. It is certain that the former
verdit was given in evidence on the latter trial, and had great
weight with the" jury. - If therefore there is any thing to impeach
the former verdict, it takes off the objection of two concurrent ver-
dics; and it does now plainly appear before me, that there has -
been mal-practice, which could not appear nor be given in evidence,
in the manner it was offered upon the trial. It was further objefted
by the defendant, that there has been great delay, and that fe-
veral of his witnefles in the firt trial are dead ; which is certainly
unfortunate, and muft have had fome ﬂweight, and occafioned
his evidence to be looked on favourably in the fecond trial, and
will do fo again. But witnefles are mortal; and from the cir-
cumitances it does not appear to have been unnatural to wait
for the determination of this court. One would, if poflible, re-

'duce to a confiftency the different determinations of the courts

which is an inconvenience arifing from the conftitution, and to be
lameated when it happens: as it did in the cale of Maxwel v. Moun-
tague. So that it is proper, that the parties fhould have an op-
portunity of laying the whole before the court by a new trial, and
that at the bar of B. R. but as the defendant is an infant, and in
mean circumftances, the plaintiff muft be content with Nifi prius
cofls, if found for him.

Lord Portfmouth verfus Lady Suffolk, and Lord Effing-
ham, Aug. 1, 1747.

H E plaintiffs claimed the eftate in quettion, under a reverfion
in fee defcended to them as coheirefles to Lord Suffol#, by vir-
tue of a fettlement made by him in 1687, which limited the rever-

fion
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fion to his right Heirs. Lord Effingban claiming under another fet-
tlement and recoveries fuffered; und the deed in 1687, being in the
hands of Lady Suffelk, who refufed to deliver it up, unlefs her riphts
were confirmed, the pluintiffs were obliged to bring a bill for dif-
covery.  Lady Sujfolt infifted, that on her marriage and bringing
2§,cool. portion it was applzed to the paying off incumbrances ;
which when paid, were afligned to her; and a jointure made of
1600/, per ann. and that her butband alfo covenznted by leafe, will,
or otherwife, if the farvived, to leave her a houfe worth 3ocol for
life : if not, that his heirs, executors, &c. (hculd pay her the intereft
of 3000/, for life: and then there was a term of 100 years in truft,
that upon his not fettling fuch houfe according to the covenant,
the truftees fhould, by and out of the rents and profits of the lands
comprifed in that term, pay her 150/, per ann. for life in fatisfaction
of the covenunt before.  The plaintiffs offered and were decreed to
confirm all this: and after a trial in ejeétment and verdi& finding that
the recoveries were bad, and had not barred the reverfion in fee,
the plaintiff now infifted on an affignment from her of all the mort-
gages, &c. paid off by her portion, as ftanding in her place, who
could have no other right to them than as fecurities ; the benefit of
which the plaintiffs claimed for the lofs they fuffered in confirming
her jointure, which depending on the fame recoveries would not have
been good, if the had not had that deed in her cuftody : and alfo that
this annuity of 150/, was a perfonal demand, and to come outof
the perfonal eftate, for which the real was only a fecurity, if that
was dcficient; the term coming in aid of the covenanr, and only a
collateral fecurity for her principal demand, the houfe; and there-
fore if {he came on them, they might by circuity come on the per-
fonal eftate, which fhe poflefled as executrix.

For her it was infited, that Lord Sxffo/k not having left her the
houfe, fhe bad her option to take that which was moft beneficial
for her, either the houfe, or the 150/ per ann. as an incumbrance
on this eftate. The intereft of the 3000/ was an additional join-
ture iffuing out of lands, and to be confidered as real eftate, and the
perfonal eftate was not the fund originally to make it good, but
thould go to thofe intitled théreto,

Lorp CHANCELLOR.

It is plain, that the cannot fo make her election as to change the
nature of the charge, and turn it on which fund fhe pleafes; whe-
ther it was a ftranger or no, that was intitled to the perfonal eftate,
The queftion is, what was the contra¢t between them on their mar-
riage ? it plainly refted upon the covenant, the term was a further
fecurity ; not a new provifion for her. If this fettlement had been
good of his own eftate, of which he might difpofe, and there bad
been a fon, the equity would have been this: that fon might have

| faid,
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faid, this was-a covenant, which being broke by his father, mp&
be fatisfied out of his perfonal eftate ; and it is ftronger for the.plam-
tiffs ; for it is a fettlement of an eftate, which he had no right to
fettle; and as the plaintifts muft confirm all her rights, they are
purchafers of all her intereft, and are intitled to every thing fecuring

her right. So the equity is ftronger for them, than between a

fon or heir at law, and the reprefentative of the perfenal eftate.
The incumbrances are not paid off for thofe who were not intitled
under the fettlement : but they are purchafers by letting her have
her jointure out of their eftate. There is no colour therefore to fay,
the reprefentatives of the perfonal eflate fhould be preferred to the
plaintiffs, who muft be indemnified againft the 150 /. per ann. out
the perfonal eftate ; and the fecurities be affigned for the plaiatiffs. -

Attorney General verfus Lloyd, Auguft 1, 1747.

OHN MILLINGTON, feifed of a confiderable real and perfonal
eftate, made a will in 1734, and gave all his real and perfonal
eftate to be laid out in purchafe of real eftate to his executors and
other truftees and their beirs, to apply the rents and profits to pay-
ment of fome legacies; then to reimburfe themfelves, and ihen to
a charity. He afterwards made a codicil in 1736, taking notice
that he had given his real and perfonal eftate to certain ufes; and
that being doubtful, whether by the late mortmain a his devife
of his real eftate to the charity or of part thereof would be good,
and being defirous to confirm it in that cafe, and not otherwife, he
gives fo much of his real and perfonal eftate, as could not pafs by
his will, to the ufe of his nephew Millington Buckley at his age of
twenty-one, with limitations over, on his dying without iffue, with
proper maintenance till that age. He afterward makes another
codicil, reciting the former and the will, and that being advifed,
that his devile to the charity was void as to the real eftate, though
not as to the perfonal, and being defirous to continue it, and to
make farther provifion for better fupport thereof, he gave his per-
fonal eftate to his executors upon truft, that if it cannot be laid out
in land, it may in fecurities for the fame charity: and his real eftate
he gives unto and for the ufe of Millington Buckley, at twenty-one ;
and declares, that it is his opinion, that his eftate at L. is fufficient
to maintain him during his minority. Upon an information to
have the will and codicils fo eftablithed, as that the charity might
be carried into execution; it was decreed at the Ro/ls, that the will
was well proved, and that the trufts fhould be performed, and that
a {cheme fhould be propofed for carrying the charity into execution:
from which decree the defendant Millington Buckley brought the
prefent appeal. ' 2

For
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For the relators. The teftator dying after the late Mortmain Will before
a& made in 1736, the firft queftion, whether the devife of the real z';;azztm::f
eftate to the charity by his will made before that act is good, cannot tator dying af-
now be difputed ; for it was determined before the twelve judges in ter it: good.
HAfbburnbam v. Kirkbal, while the prefent fuit was depending at the
Rolls, that the devife in fuch cafe was good. The fecond queftion
is, whether the devife is revoked by the codicil; which was the
point determined at the Rolls, as it was decreed, that the truft of the
will fhould be performed. The firft codicil has exprefled only the
teftator’s doubt; and he has there given nothing, but in cafe the
real eftate was not well devifed, and in that cafe only : and there-
fore, as the law will permit it, the devife will be good. In the fe-
cond codicil the teftator does not, as in the former, give upon a
contingency of the law’s not fuffering it; but on a fuppofition that
he could not do it: and fo ona miftake in law ; under which if he
had not been, he would have given it otherwife, Where one pro-
ceeding on a miftake revokes thereon, it is a contingent revocation.

It is the fame as if he had faid, ¢ becaufe I am advifed, that the
devife is void :”> and that error is the foundation of the gift to the
defendant, a condition annexed thereto, and to the revocation, on
which only this gift can operate; and the confequence is, that this
prevents a revocation : like the cafe of Ozions v. Tyrer, 1 Wm. 343.
2 Ver. 741, Prec. Chanc. 459. In the cafe of Cliftron v. Lady
Lombe, the leftator, in confideration that his wife promifed to con-
tinue his widow and to leave to the children at her death, devifes to
her : the teftator there was under a miftake, there being no fuch
promife by her; for fhe denied it, and there was no proof of it:
vet the court thought, that becaufe he had thus taken notice of fuch
promife by her, it fhould be the condition of the gift. So whate-
ver appears to be the caufe of the gift, if there is 2 miftake in that
caufe, it is naturally annexed toit. Soin 2 Chan. Ca..16. Wink- \
Sfield v. Comb, fuppofe the teftator had devifed to 4. who was his
wife ; and it appeared that fhe had married before : it could not be
good. Suppofe a devife to 4. and afterward a codicil reciting the
will, and that teftator was advifed 4. was dead, and gives it to B.
1f A. was alive, B. will have nothing : the conftrution of the per-
fonal eftate may ferve for the real : and Swinburn, under the gene-
ral head of what is revocation of a will, mentions error, and puts
this cafe ; that becaufe my fon is dead, B. fhall be executor: if that
fa@ is falfe, B. fhall not be execator. So that from the general in-
tent and expreffion of the teftator, there is no revocation.

For defendant. The laft teftamentary a& mauft operate ftrongly.
Whatever was the teltator’s motive, he meant an abfolute not a
conditional a@®. The firft codicil is made after the a& of parlia- .
ment creating his doubt ; he there makes a difpofition with a view
to his doubt; the doubt as to the real and perfonal eftate is the fame;

Vor. L. K it
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it being to be laid out in lands, and therefore he difpofed of both, if
the devife was not good : but afterward finding he could make as
great a provifion for the charity by bis perfonal efi.te, he does not,
leave it to the conditional difpofition as on the firft codicil, but de-
cides it himfelf, and notin the way of the firlt codicil ; for then he
would have ufed the {fame words.  As to the perfonal, he has left it
open to the queftion: not fo of the real eftate, which he would not
have torn from his nephew. He has left fufficient perfonal eftate to
the charity, and cannot be faid to mean to leave his real eftate to it.,
Then he has given directions, which by a fide wind would increafe
the charity, by eafing the perfonal eftate in part, applying part of
the real for maintenance till twenty-one; and if he had intended
more, why did he not eafe it entirely > It is impoflible to fay what
he would do ; but he thought there was enough for the charity by
eafing the perfonal eftate in part: it moft be admitted, thatin ex-
prefs words there is an ablolute devife ; but it is fuid his motives muft
be confidered. There is a difference between the motives to do a
thing abfolutely, and on condition; for in the laft cafe it will de-
pend upon the condition, but in the other cannot be inquired into.
Suppofe, on the knowledge of this doubt, they came to an agree-
ment ; the court could pot fet it afide : his motives were reafonable;
and the court cannot fay, your abfolute devife {hall be conditional.
The cafes cited are different: in all of them the teftator was mifta-
ken; which it is begging the queftion to fay here. In Lady Lombe’s
cafe it was an imperative bequeft. In Onzons v Tyrer, the whole went
on the evidence, of what amounted to cancelling. The court is not
to ftrain in favour of revoked wills againft an heir at law ; and if the
court can go into it, on fhewing what were the mctives, there is no
knowing where it will end.

T.orp CHANCELLOR.

I am very doubtful about this cafe: and would put it in a proper
way of being determined. This is very different from all the cafes
cited : the queftion of revocation does not turn upon collateral cir-
cumftances, but merely on the words in the inftruments themfclves;
which make it differ from Onions v. Tyrer : indeed Lord Cowper
there fays, it might be relieved on the head of accident: but I do
not know how be could come at it in a queftion between devifee and
beirat law. It is proper thereforefor a court of law ; and the fame
conftruction muft be made as there. The firft reafon why I doubt,
is, that if the teftator had intended, as the relators contend, that
this was a revocation, and a new devife only in cafe the will was not
good, he would have left it on the firft codicil: and no occafion
for making a2 new one; for it would be juft the fame with re-
fpet to the charity as on the firft.  Another reafon, which makes
me doubt, s, that it is very nice to fay, that, becaufe the rea-
fon a perfon gives fails, therefore his™ devife thould fail. I do

not
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pot know how far that will extend ; the teftator has put it on the
advice he received, which was a fat of his own knowledge ; and he
has grounded it on that advice, and not on the reality of the law :
he might do it in order to quiet the doubtful queftion; but I do
not fay he did fo. The third and principal reafon is, I doubt, whe-
ther this difpofition is put fingly on the point of law ; for confidering
the material words being aduvifed, and the fubfequ:nt words, who
can tell what he meant there ? the codicil was made two years after,
and his perfonal eftate might be fo increafed, as to be a fufficient
fund for the charity ; for all this together might be his reafon, and
it is impoffible to fay he depended on one more than another. 1
ive no opinion, for it is a mere point of law, and a new cafe; and

will fend it into B. R. to be there folemnly argued, and referve for-
ther copfiderations till after the judge’s certificate.

Town{end verfus Lowfield, Fuly 20, 1747. Cafe 21.

]/ Liiam Hall, an extravagant young man, got Lowfeld to raife
' him money on promiffory notes of Hall, indorfed by Lowfield,
who alfo got notes and bonds from Hall for a very large fum. Hall
was afterwards fued by fome creditors, and difcharged out of prifon
by the infolvent act, and his effeéts afligned over. Lowfield (who
had been three times bankrupt, and the laft time without any divi-
dend made of his effe@s, and not two years before his dealing with
Hall) being a principal creditor, brings a bill againft Ha//, the af-
fignees, and perfons in whofe hands the eftate was; and a general
account was decreed to be taken of what wasdue. On going before
the mafter, feveral objections arofe; and the other creditors of Hall,
having”got more inflaence over him, procure him to make an afhi-
davit that Lowfield had obtained ap acknowledgment and admiflion
of his debts from him, without any confideration ; and application
was made to the court, that Lowfield might not be allowed to pro-
duce a paper to that purpofe, as being under the hand of debtor to
creditor ; the mafter could not fet it afide ; but Lowfield confented
to lay that paper out of the cafe. The mafter being directed to take
an account purfuant to the former decree, and to inquire what was
really and bona fide due ; Lowfield produced two other papers of the
fame import, though not of the fame date with that givenup. The
mafter allowed them : and on his repart, it came before the court;
which to give further light to this affair, gave liberty to the repre-
fentatives of Hall, who died fince the decree, to bring the prefent

bill to be relieved againft this demand of Lewfield, and to inquire in-
to the legality of thefe papers.

For plaintiffs. It was infifted, that although it was prove’d,
that part of the money raifed on the bonds and notes was paid to

Hall, thefe notes and bonds fhould not te allowed as any evidence
' 2 ‘ in
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in the account to be taken, and Lowfeld thould not be allowed any
thing, of which he could not prove actual payment: that from the
whole complexion of the cafe there appeared fraud and impofition:
and it was better he (hould lofe fomething of what he had advanced,
than be paid allthofe fititious demands.

For defendant. The evidence admitted by the mafter thould be
conclufive ; it is bardly poffible to prove the actual payment of mo-"
ney, which is feldom done in fpecze. In Fobnfon v. Jobnfon in the
Dutchy court, there was a bill for foreclofure of a mortgage : the de-
fendant infilted the money was not paid : the plaintiff proved part,
but could not prove all the confiderations : an inquiry was decreed
by Lord Lechmere, of what was aétually paid : but that decree was
reverfed in the Houfe of Lords, becaufe part being proved, though
not the whole, and no fraud being proved, the onus probands fhould
not lie on the mortgagee : fraud being not to be prefumed. ' It is
dangerous to judge by the complexion of a cafe; and better even
that the defendant thould be an unjuft gainer, than the rules of evi-
dence be infringed.

. * Lorp CHANCELLOR,

. Though it is truly faid, that the general complexion of a cafe is

not fuflicient to overturn the rules of evidence : yet it is a reafon for

fifting into the circumftances, as far as is confiftent with the rules of

the court: and here it appears very extraordinary, confidering the

obje@s on both fides, that a man fhould have his extravagance fed

by fuch a perfon, in the circumftances the defendant appears to

have beenin. But as that is pofiible, it is not fufficient to deermine

the judgment of the court, as to the relief fought, and to fet afide

all the fecurities ; but that will depend on the weight of the particu-

lar evidence ; and this objection is weakened by the proof made of

the payment of part to Ha/l. This comes on in an unufual manner;

notabill of review, but in aid of an account dire&ted generally by a

' former decree, to fee what was due; with which, what the court
Admifionof Now does, muft be confiftent. It would have been difficult for the
*::;btf"b‘siﬂ- court to fet afide that firft paper ; for where a creditor or a plaintiff
foren, mot fer. ©DMains by fraud or force, an inftrument amounting to an admif-
afideon mo- fion of the debt, the court cannot fet it afide on motion, but it
bom but may (hall be a ground for a new bill, though the former fuit be de-
for 2 e w1, pending : the order then made to the mafter prevented the bonds
theformerde: and notes from being conclufive evidence. It appeared very extra-
Pending. _ordinary, that on the defendants giving up that paper, two others of
the fame effe@ fthould be produced, which would hinder the

court from coming at the juftice of the cafe; and therefore li-

berry was given to bring a bill for relief, with a view chief-

Iy to fhew fraud or impofition in obtaining thofe papers, that

they might be fet out of the cafe. Aand now upon the merits there

appcar
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appear great circamftances of fufpicion, which yet is not fufficient

to found a decree upon. There is no p vof of atual impofition

upon Hall who was very extravagant, and liable to be impof.d un

in getting money ; but that is not {uch a weakanefls as proceeds from

want of underftanding : and therefore fuch a perfon might put

himfelf into fuch a condition, as that the court cannot relieve him,

As to the improbuability that the defendant being in fuch circum-

ftances, fthould faraith him with money: that had fome weight,

and induced the court to look nto the real falt, although generally

a perfon’s circumitances, as they muy be private, are not to be {o
infpected: but the defendant has made fironger proof than I ex-

pected, of his giving him money; which is not to be got over,

whether done on his own fole credit, or by the connexion with Hul,

Then as to the two papers ; I cannot {ay thar, when a perfon has On poficive
confented to lay one piece of evidence ufige, he thould be prevented f(;ﬁ:’t{:‘vfif{?id'
from making ufe of another, if fairly obtained, I cannot fet them res allowance
afide, or dire& the mafter to allow of no fum, which is not proved of no fum not
to be a¢ually paid : the court {fometimes indeed does that ; but notiizua”{hgm'
wantcnly on prefumption or inference. It was done in the cafe of e
Sic. Oliver Afbcomb v Greenaway, on full pofitive proof of fraud :

but thould fuch direétion be given here, the defendant would lofe

many confiderible fums a@ually advdnced to Hall; for feveral of

the witnefles are dead, as is Ha/l himfelf ; who if living, might be -
examined on interrogatories., And in the cafe of Jobnfon it was a

material ingredient in the reverfal of the Lords, that the party in 1727
was dead. By way of addition therefore to my former order, let
‘plaintiffs be at liberty to fulfifv thefe two papers; and if they can

thew, thar fome of thofe notes, &c. were for the debts of the de-

fendant, or for intereft wrong computed, or fo, they fhall have
allowance before the mafter, which will prevent the conclufivenefs

of the notes, &c. It a man will create evidence againft himfelf

by admiflion, it is better that he thould fuffer, than the rules of the

court be overturned,

Stroud wver/fus Deacon, Auguft 10, 1747. Cafe 22.

THE bill was to have a difcovery of the defendant’s title by Demusrer to
4 feuting forth a fettlement by which he claimed, that his wife difcovery of
upon her marriage fettled the premifes to her feparate ufe, and that (iilfzr:,dnadn;sa
he is her reprefentative ; the plaintiff alledging, that if that fettle- fetlement, in

ment was produced, it would appear, that fhe was only tenant for €ontradiction
N towhich plain-
e, tiff claimed,
over-ruled,

To this difcovery the defendant demurred ; becaufe the plaintiff
does not claim under that fettlement.

Vor. L. ‘ L LorD
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T.orRD CHANCELLOR.

As the plaintiff has made a title in contradiction to yours, he

‘hath no right, generally {peaking, to look into your titles ; but the
‘bill .charging that by producing this deed. it will appear that her

title was only for life: you muft give fome anfwer to it, and not
barely demur, and what you barely know or believe is not fufficient,
but what it is by this fettlement. You have not pleaded your~
felf a purchafer fo as to cover that; but have demurred to the
whole, and it muft be-over-ruled.

Shepherd verfus Cotton, Auguft 10, 1747.

'Y an a& 34H. 8. the eftate of Serjcant Hind was charged
with the payment of 10 /. per ann. wages for thofe who ferved

-of knights of aas knights of the fhire for Cambridge: and for that purpofe gave
«bire,alloweds 5. corporation, confifting only of the two knights and the fheriff,

a right to enter and diftrain. The plaintiff charges, that he has
ferved fince the year 1724 ; that he applied for payment of it to

‘the defendant, who refuied; and the other members refufed to
;join in the recovery ofiit: fo that his only relief was in a court of

equity. To which the defendant demurred.

For the demurrer. This is a mere legal right, if any. The plain-

«tiff fays, he.is difabled from fuing at law by the refufal of the other
-members to join : but the corporation is one body ; and the plaintiff

as one member might bring an aion at law in name of the cor-
poration; and then the defendant, fuppofing he had a right at law,

.could not have prevented his going on. But {uppofe he could not

fue at law, yet he fhould not bring a bill againft the defendant,
but againft the corporation for not joining: and then, if he had a

-right, the court would give him a remedy, by directing the other
.members to permit him to fue in their name. To confider it on

the merits ; this, like other eftates, may be barred by the fatate of
limitations.  The plaintiff has not charged that it was ever paid;

.and defuetude-is a di{charge thereof.

Againtt the demurrer, The only remedy is in equity : where one

-cannot {ue alone, it.is a foundation to come here. The corpora-
tion alts by the majority ; therefore one alone cannot carry any of

the powers into execution. The flatute of limitations thould be

‘pleaded, and is therefore out of the cafe: the corporation are

only troftees for the knights; and where by combination fome
members or truftees refufe, itis a collufion proper for a court of

-equity to decree upon, and every demurrer admits the faés charged.

it it was a matter of publick right, there would be fome founda-
tien
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tion for courts of law to interpofe and grant a mandamus : but this
concerns not publick juftice, but private property.

Lorp CHANCELLOR.,

" This demurrer muft be allowed, though not on the point of
defuetude ; for our law does not admit that. The laft member
receiving fuch wages was Andrew Marwvel, in the time of C. 2.
If a bill was brought here to recover fuch wages againft the in-
habitants or eleCtors in a borough, I would difnifs it, and leave

the plaintiff to law. The queftion is fingly, whether the plaintiff
has remedy againft the defendant; for the demwurrer puts the bill’
~out of court as to that defendant only, ftill remaining as to the reft ?
Suppofe the court thould order, that the plaintiff might proceed
againft the defendant to recover the wages, and the caufe thould go
oon to a hearing: it muft be difmiffed againft the defendant with
cofts; for otherwife he would be doubly vexed. Though a demurrer
does generally admit every thing charged in the bill, yet it is not
fo here ; this is a demurrer attended with an anf{wer and denial of
combination ; . fo that no decree can be againft the defendant ; and

I doubt, whether it can againft the corporation. It {o far concerns

the publick, as it concerns this county, and fuch powers are proper
to be execated by mandamus out of the King’s Bench ; which has

authority to compel the execution thereof if fhll in force: but

that concerns the reflief againft the other members. Here is a
clear remedy given at law, and the members of the corporation

are to take that remedy; and the defendant is only fubjeét, as the

act has charged, by diftrefs, &¢. and I will not change the remedy ;

for a bill to compel fuch a payment was never heard of. Whether
he is intitled to make uvfe of the truftees names is another matter.

Richards ver/us Evans, & ¢'con.  O&. 26, 1747. Cofe 24.

HE plaintiff as retor brings a bill for payment of tithes in Not neceffary
A kind: the defendant as owner of the farm, brings a crofs ‘v'v’or‘ge’;j‘;”

bill for eftablithing a cuftomary payment of 7 /. per ann, in lieu and iy laying it.
fatisfaction thereof. '

For plaintiff.  This modus is neither well laid nor proved, nor is Nora particu-
the day of payment certainly fpecified ; for want of which a modus i::e:ay of pay-
was held not good in point of law in the Exchequer, Trinity term
§ G, 1. becaufe the time of payment of a modus ought to be as A modusmay
certain as of the tithes, in place of which it is fubftituted ; which be overturned

as to the fruits of the earth is immediately on the firft feverance ,f?rf;‘;":’};fm
~ and a cuftom uncertain is no cuftom. Then the payment of {uch fick thing : if
a grofs fum is an evidence againft the modus, as too rank ; for as Otgffb‘vi?’ o
every modus muft be prefumed to commence before the time of me- ;) "
mory, this many years ago muft have been very near the value of

1 the
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the farm : it is therefore rather a modern compofition, or rent for
tithes.

L.orp CHANCELLOR.

The objeftions to the laying the modus are of po weighty for
neither in law or equity is there any neceffity to ufe the word modus,
as appears from all the cafes on this head, as in Cowper v. Andrews,
Heb. 39. Shelton v. Montague, Hob. 118. and 1 Ven. 3. it being
only a technical term not ufed in pleadings; in ftating of which
Lord Hobart was very accurate. ‘The material words are fo much
money paid in liew and fatisfaction of tithes. As to the general
queftion, whether it is neceffary to lay and prove a particular day of
payment ; the cafe in the Exchequer was certainly fo determined :
buat I remember, that gave general diffatisfaction in Weftminfler Hall
and abroad, as too nice to require the proof of a particular day;
and it has been fince adjudged to the contrary, that oz or about is
fufficient; fo thatthey have left off taking that exception ir the Ex-
chequer.  Then it refts on the merits ; and that depends on the evi-
dence on both fides, which is of two kinds; ii-ft, of the fact and
ufage of payment; fecondly, fuch as arifes out of the nature of this
modus. If it is turned on the firft, it is the Zrongeft evidence I ever
knew, againft payment of tithes in kind, for which there is no
proof on the part of the re€tor: that indeed, being only negzative,
would not prevail to take away the common right that is in the
reCtor, if there was nothing more ; but in {upport of the cuftomary
payment there is the evidence of fome zerriers, which makes a di(-
tinGion throughout, between this and other parts of the parith,
where tithes were paid in kind : and there is the re&or’s own ad-
miflion of this. As to the remaining objection to the modus, arifing
from the nature cf it, .as too ravk, feveral indeed have been over-
turned on this point; but the diftinétion taken for the defendant is
material, that a modus may be overturned for ranknefs, even at the
hearing of the caufe, whereit is for a {pecifick thing, asalaiab, &,
becaufe the price of the thing may be found fror: hificry and an-
cient records: bat that is an objection from a t.&, which, becaufe
it appears with fuch a degree of certainiy, :he court determines
without fending it to be tried : but wvhere it is not for a fpec fick
thing, there are feveral other circumftinces to be taken inte the con-
fideration of ranknefs ; as the difference of value in the courfe of
time. The Houfe of Lords therefore icnt a cafe of this fort to be
tried without over-ruling it. If this sad come fingly upon the rec-
tor’s bill, it (hould without any fcruple be immediately difmifled ;
for that would not have hust the fucceflion: nay, it weuld be open
to the re@or himfelf, But the owner bringing a bill alfo to efta-
blith a modus, that wculd bind the fucceflors in the parith ; and it
being of -confequence, that a great part of the evidence arifes from

the
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the re®or’s own admiffion, if the defendant infifts on eftablithing
it, the reGtor (unlefs he fubmits to that decree) fhall have an op-
jportunity to try it at law.

Baincs wver/fus Dixon, Oéfber 31, 1747. Cafe 25.

Man, having a fon and a daughter, devifes his manor of Afalediretted
, R}]ey with  the appurtenances, and all his other tenements fj},,ﬂh:n‘(j‘;‘f;
:and hereditaments, to truftees and their heirs, in truft for paying his fis alone,
funeral expences, debts, and legacies, as far as the perfonal eftate ‘h]"”gh gene-
thould be deficient : then for ralﬁng a maintenance and education, ;Zgﬁ:ﬁﬁ’f"
at their direGtion for his fon M. and his daughter S. and all other intent ; in aid
younger children, whether born before or after his deceafe, till his Zﬁihc;edrﬁ;d
fon attains twenty-three, and all other younger children rcfpc&xvely oflaw,gthat in
attain twenty-one : then all the furplus, as fhall arife from the rents 2 will thofe
and profits to and among his daughter S. and all other younger ;v:‘;d;age?f;e
children, as fhall be then living, at their refpective ages of twenty- land itfelf.
one, and that the truftees fhould convey his faid manor, &c. to his ‘
fon M. at twenty-three ; he then gives fome legacies to be paid after
the debts with all convemence, as the profits of the eftate thould ad-

vance the money.

On a bill brought by the daughter a general account was decreed
at the Rolfs ; and after the mafter’s report it was directed, that a fuf-
ficient part of the real eftate thould be fold for paymeat of the debts
and legacies unfatisfied ; with which part of the decree the defendant
the fon being difTutisfied brought an appeal,

For plaintiff.  There muft bé a fule, for there is nothing to bind
ap the word profits, which is large enough to warrant a fule, if
nothing to confine it: the word rents bemg dropped in the latter
clanfe: and this rule the court came into by feveral gradations, and
will'not break through without great reafon. This was intended as
a beneficial and effectual provifion for all younger children ; but the
teftator, being in debt, could not eblige the creditors to wait till
the rents thould pay the intereft and principal: and if fo, there
would be nothing for the children; fo that an immediate fule to
pay the debts muft have been intended. It is no objection, that by
this means the provifion for the daughter would be too large; for there |
might have been more younger children ; and though that happened
not to be the cafe, the court will not judze by fubfequent acci-
dents.

For defendant. The whole charge is to be raifed in the fame
manner. The maintenance and education muft mean annual: and
no fale can be for that; and the laft claufe theéws, the teftator could
notintend it ; for then he would have dire@ed fo much, as remained,

Vor, L M to
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to be conveyed to the fon, and not the faid lands ; convenience can
only mean annual perception of the profits. In Juy v. Gilbert 2
Wm. 13. the court would not allow a fale or mortgage, becaufe
leafes were mentioned. So here, there is a particular manner men-
tioned, by profits, with which intention he makes the minority
longer.

Lorp CHANCELLOR.

It is true, that where there is no direction for a fale, the court has
gone by feveral gradations, When any particular time is mentioned,
within which the eftate would not afford the charge, the court di-
reted a fale: and then went further, till a fale was dire@ed on
the words rents and profits alone, when there was nothing to exclude
or exprefs a fale. In Juy v. Gilbert, the power of making leafes
excluded a fale, as it would be frivolous, if a fale was intended,
which would include every thing. As to the intention, there is not
one cafe in ten, where the court had decreed a fale on the words
rents and profits, that it has been agrecable to the teftator’s inten-
tion: yet the court has, in aid of a creditor direCted a fale, by a
kind of difcretionary power, on the ground of law, that rents and
profits in a will, mean to pafs the land itfelf: the teftator intended
this as a provifion for all his younger children, and might have had
more ; which is an anfwer to the largenefs of the fum. The word
direclion in this will, means diferetion. ‘This devife to the truftees is
an ufe executed, butabftracted from that nicety, the dire@ion gives
them the legal eftate; and a general truft, not confined to the words
rents and profits, would have carried a fale, even before the refo-
lutions that thofe words (hould carrry a fale. It is but conjeture,
that this is an implication, that debts and legacies fhall be paid in
the fame manner.  The word faid, in the direGion to convey,
is to be taken according to the fubject matter; and there have been
many cafes of devifes to truftees, to pay debts out of profits, and
then to convey the lands : yet that fhall not hinder a fale, and never
has been thought {ufficient to limit profits to annual profits 5 which
would overturn many cafes. The laft claufe relating to the legacies,
is indeed a direction, that they thould be paid out of the annual pro-
fits, as it is faid for the defendant ; but it is not the word profits, but
advance, that hunits it thereto. It is further faid, that the teftator
intended debts and legacies to be paid in the fame manner; but the
fenfe of the words may be fatisfied either way ; and it would be
extending the word advance too far to apply it to debts as well as
legacies, for which conftrution there can be no reafon : o that a
middle way muft be taken, and a fale direCted for the debts, but the
Jegacies to be paid as the rents and profits thould arife, with in-
tereft from a year after the teftator’s death: for they were general
legacies and fhould be paid with intereft by the perfonal effate, if

fuflicient :
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fufficient : then the lands being only an auxiliary fund, does not vary
the right.

Attorney General ver/us Parker, November a4, 1747. Cafe z6.

! HE vparith of St. Yames's Clerkenwell was a retory impro-

priate, and by deed in 1656 vefted in truftees for benefit of
the parifhioners and inhabitants and their fucceffors: there wasalfo a
perpetual curacy with a penfion : faying nothing of the nomination
and election of the curate. The information prayed the court to
fet afide an eletion made, and then to declare and eftablifh the ge-
neral right of eletion, and to have it fettled.

Lorp CHANCELLOR.

‘The queftion concerning the right of eleion, and qualification Right of vo-
to vote, depends on this deed of truft, and on the ufage in the ‘i"tg f°'t”°°
parith, expounding and putting a conftru&ion on the general words fned 1o houfe-
thereof ; which is the beft expofitor of fuch very large and general keepers rated.
words in ancient grants and deeds. There is no evidence of the
ufage contended for by the relators, that it is confined to fuch
houfcekeepers as paid fcot and lot; however that would be pro-
per, if there was no evidence of any ufage at all ; but as there is,
it differs from the cafe of the Atterney General v. Davy heard be-  Poft.
fore me: for there is very flrong evidence, that all houfckeepers
whatfoever, as well rated as not, did ufe to vote; and that it has
been always fo taken by the oldeft inhabitants, Then to confine
this right to election would be a very arbitrary interpretation of the
court, and a material circum{lance is the time of making this deed;
when very large and extenfive notions prevailed. It is faid, this moft
be taken to be a right in the veftry : but this is not governed by
what is the right of the veftry; nor intended to be vefted in them,

‘but in the parithioners, though there wasa felect veftry at the time of
the making: nothing is laid before the court to fet afide the elec-
tion made. As to the queftion, whether the court ought not to Poft.

] R . . . ttorney ge-
make a decree to fettle the right, for that, being a charitable ufe, ;cral o Scoie.
the information fhould not be difmiffed: the general rule is fo,
but does not hold. here; for nothing is a charitable ufe here but the Information

y . . . . . for charity not

penfion, which is not in queflion. But there 1s no ground to ganiged; buc
eftablith this right, as there is no procf or examination entered into the right ft-
of it; nor will the court, at the {uit of a few of the parifhiorers, put ted.
the parith to the expence of an iflue to fettle a right, which may
not come in queftion in feveral years, The whole of this informa-
tion muft be difmifled with cofls,

Hodgfen
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Cafs 27. Hodglon ver/us Rawlon, November 6, 1747.

ﬁ‘fgﬁczﬁ‘;‘t‘; Eremiab Hollins in 1738, devifed part of his real eftate for pay-
to be paid ment of debts, the furplas to his mother, and anofhf:r part to
within 12 his mother for life; and afterward to his dear coufin #illiam Reow-
:,‘LZ':;h;faf;e' fom, his heirs and affigns ; he and they paying thereout Iegacies to
legacee fur-  feveral perfons, which fums. he willed to be ‘paid within twelve
;)L"tels gonth' months next after his mother s'dereafc charging his lands there-
itdoes not  With accordingly. Then he gives all his houfehold goods and fur-
laple, but goes niture to his mother for life, and after her death to his coufin
;ng‘z;jpre‘ Raw/bfz, his executors and adminiftraters, if he [hall be living at

" his mother’s death: but if his mother furvived, then to her,- ‘her

executors and adminiftrators.

After the teftator’s death the mother entered, and poflefled the
real eftate, and died in 1744, a legatee of 1ool furvived her but
one month ; his executors bring this bill for the legacy againft the

4 devifee of the real eftate, who was not the heir at law.

For plaintiffs.  This legacy was fo vefted in the plaintiff’s tefta-
tor in his life, as to be tranfmiflible to his reprefentative, though
the payment was {ufpended to a future time: it would indifputably
be fo, if it came out of a perfonalfund; indeed the general rule
is, that where it comes out of 4 real fund, itlapfes by the death
the legatee before the time. But there are feveral reftriGtions
thereto, as where the time of payment is diflin&t from the gift ;
which is a diftin&ion the court bas ulways taken, and this “cafe
therefore differs from Ha/l v. Terry, November 9, 1738, which was
a devife of land to a nephew,  his heirs and affigns, if he fhall pay
fome legacies, within a year after it comes to him cy the death of
the teftator’s widow, on whom it was fettled b by marriage; charging
the premifles therewith accorc lingly : a legatee died In the life of the
widow ; his reprefentive brought a bill for it, as being a vefted
intereft.  Your Lord/lip held, that neither the diftin&ion or au-
thorities made for the plaintiff; for that the time of piyment was
annexed to the gift, and the charge on the land was only according
to the gift, and that the legatee “died ot only before the time of
payment, bat before the vefting, and therefore it {hould lapfe. But
here the time of payment comes in a fubfequent part of the
will, and diftin@ from the gift. Another diftin&ion, upon which
the court has gone, is, where the contingency muft certamly
bappen, and where it may not;_ for in the latter cafe it never
vefted : as was determined m Atkins v, Hiccocks, Fuly 18,
1737, which was a devile to a daughter of 2co /. payable at the
time of marriage, or three months after, if the married with con-
fent, and 12/ per anm. till it was pail: the daughter died un-
married : it was held not to be due ; for the contingency being

2 uncertain
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uncertain whether it would come or no, the teftator did not regard
the time, but the event, which was the marriage : but that is not
applicable here; for it was certain this time would come, and it
was no queftion with the teftator, whether the legacy fhould be
paid or no, Then the fufpending the payment does not vary the
right of the party already vetted ; but was only in favour of the devi-
fee, to give himan opportunity to raife it. This diftinction of fufpend-
ing in favour of the legatee or the devifee, was held proper in Sher-
man v. Collins, February 4, 1745, which was a devife of 300/ a-piece
to two daughters, to be paid by his executor when he attained
twenty-fix, charging two clofes therewith ; and both daughters
died, before the executor’s attaining twenty-fix. Buat where the
circumftances of fulpending were on the part of the legatee, it was
a reafon of bringing it within the general rule of not being tranf-
miffible ; but the fulpending here wes an abundant caution in fa-
vour of the mother, that fhe fhould have the whole ; and that
there thould be no diminution, till it came te the devifee over.
King v. Withers, Talb. 117, is ftronger than this cafe; for there,

though the contingency was uncertain, “yet it was held vefted and
tran{mifiible ; the event in the teftator’s view having happened

In Lowther v. Condon there wis a devife, after having given too /.

a-piece to two daughters, of a further fum of 1000/ a-piece to
be raifed and paid them immediately after the death of the wife. One
daughter died before the wite ; and though the general rule took place
againft Fer reprefentative ; yet your lordfhip held, that the circum-
ftance of payment after the mother’s death was in favour of the fund,

and it thould be the fame us if out of perfonal eftate. The cafe of
Bulkely v. Stanlake is an authority, that a contingent intereft is tranf-
miflible.  Huzchins v, Foy, Comyns 710, is alfo an authority, that a
legacy is tranfmiffible, though the legatee died before it was pay-
able : and it is material here, that in the devife of the perfonal eftate,
where the teftator intended the legatee thould not have it, if he died
before, he has expreflly {aid ir.

For defend.:nt. According to the general rule of this legacy lapfed
and funk into the eftute by the legatee’s dying within the year after
the mothiee’s death ; which rule, though at firft it might arife on a
particular accafion in Powlet v, Powlet, 2 Ven. 366, and 1 Ver. 204,
321, bas fince become gereral in a charge upon land; as it is
1 this court, even without the exprefs words: and the ecclefiafical
court is followed here only in a charge on perfonal eftate. One ex-
ception to the general rule is, where there are two times of pay-
ment: one rcgdrdmo the contingency of the perfon of the legatee,
the other rerraidmg the fund ; which was the cafe of King v. Withers,
where the time regarding the perfon having come, the court held
it tran{miffible, -though the other event had not happened A fe-
cond exception is, where from the other words in the will the tef-
tator meant it thould not fink into the eftate; and that was the

Vor. L, N ground
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ground in Lowther . Condm which cafe has not been cited wholly; .
for it was to their refpeé’cwe executors, adminiftrators, and affigns,
if one daughter died before ; and exprefled to be for benefit of the
furvivor, not to fink for benefit of the heir. A third exception
has been attempted, which the court. will not admit; the diftinction .
of the legacies being poftponed from reafons regardmcr the perfon
and the fund. If this cafe is not within the general rule, it moft
be on one of thefe two grounds : firit, that fuppofing the legatee
‘had died in the life of tenant for life, it thould be raifed ; but then
it would be a dire&t -contradi@®ion to Hall v. Terry; for there is
no difference between fo as be fhall pay, and be paying ; and there
the court clearly thought, that if the legatee had died in the life
of tenant for life, it fhould not be raifed; for the court fo thought,
though the legatee furvived. -So would it contradiét Brady v. Powel,
Talb. 193. The fecond ground muft be that there was fuch an
inchoation of right, by the legatee’s furviving one month, as to make
it payable.: but the court has npt gone upon that, and never con-
fiders the legacy payable ull compellable, which it is not here,
though the devifee might pay it fooner. Hall v. Terry is in point:

it was objected there, that it was an abfolute g7, but the time of
payment poftponed ; the court held that imma: erxai for in refpect
-of land, that objeCtion never was made. King v. Withers was there
cited, but the court diftinguithed it, becaufe of a double time of
payment, one of which had happened ; and here there is but one
time of payment. Van v. Clark, 21 july 1739, (cited in Comyns)
is alfo in pont ; where your lordfhlp held, that a legacy out of real
and per{onal eftate to be put out to mtereﬁ and paid at eighteen or
marriage, fthould not go to the reprefentatlve of the legatee dying
before.  Sherman v. Collins turned on very particular circumftanees :
and there was a claufe of entry given to the legatee, on which he
might :maintain an ejectment : and fo it isto no parpofe to argue

it on this rule; nor are the other .cafes to be taken in the latitude
contended for.

December 9, 1747. Lord Chancelfor having taken time to con-
fider of it, pronounced ‘his decree. Confider firft how it would
ftand at law: then how it ftands in and is altered by cquity. As

‘Heirs notna- o the firft. Taking it as a conditional or contingent legacy, it is

med may take logp that the executors may have the benefit of it ; as in Sal. 170,
.advantage of

.a condition, Wwhere the.condition of an obligation was to make a leafe, or pay
roo /: the obligee dying, though the election was taken away,
it was held, that his executor fhould have the 100/, which de-
termination is agreeable to the rule of law in"cafes of heirs ; where
the heir, though not named, may take advantage of a condition
annexed to a real eftate. In Marks v. Marks, Equity Ab. 106, there
was a condition to gain an eftate, on payment of money in a li-
‘mited time ; the party died beforc the time, his heir was relieved.
2Ver 347 cited in King x. Withers, was decreed on that ground,

that
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that "2 contingent intereft is tranfmiffible to the reprefentative. _C"“ﬁ"ge“f{
"Thus it ftands at law with refpeé to the plaintiff.  With refpect to gggﬁ_‘m ’
the defendant it was a devife on condition of paying; for the

-devifee not being heir at law, but a ftranger, it was a dire¢t con-

dition, not a conditional limitation, ‘Therefore Wellock v. Hamond,

cited in Borafton’s cale, 3 Gb. 19, is not like this; there it was a conditional
conditional limitation. Here is no occaficr: to go by that circuity, limitation.
‘being a devife to a flranger and a condition, ot which the teftator’s

heir at law muft tilie dvantage ; who may bring an ejectment
againft the devifee for a breach in not paying, fince at law the bere-

ft of the contingency ic tranfmiffible, Then the te{’gatorh wing
exprefsly created a LhﬁTgf‘ on the Jand, it will bind the land in the

hands of the heir, after his recos wring ia ¢jeétment

Then as to the alterations in equity : the general rule is, that 2 Where lega-
legatee dying before the legacy is demandable, it fhall fink into Cl;s gmtlfan{;
the eftate. But here being a pluin right at law, and the land bl
recoverable for nonpayment; it would be ftrange to deprive the
legatee of it, and repugnant, that the devifee fhould lofe his land
for nonpayment ; and yet the legacy itfelf loft in equity. The
general rule in Pawlet v. Powlet, and a multitude of cafes is the
fame ; whether it is at the day, or payable at the day ; thatdif-
tmcfhon being admitted only in' perfonal legacies. The intent was,
that the legacy fhould veft, as foon as the remainder came into poflef-
fion, it being be- and they paying thereout ; which could not be, till

they were intitled to the profits: but it was alfo intended to give

the remainder man a year’s time. The teftator muft have had in view
the legatee’s dying in the mother’s life, having exprefled it after-
ward, where he intended it fhould defeat the legacy ; which not
baving done here, it is an evidence of his not intendingit: and the
defendant’s counfel admit there are cafes, where the intent will con-
troul the general rule 5 as in Lowtber v. Condon.

As to authorities, the firlt is, King v. Withers. 'The fecond,
Bu//eeley v. Stanlake, and Hutchins v. For, which wasa bill brou_ht
in the Exchequcr for a legacv charged on an eftate, as adminifcutor
to the wife, who died bzfore the legacy was payable. It was held
to be tranfmiflible on.this ground : that the remainder vefted im-

mediately by the death of the teftator ; and therefore the legacy
vefted in thofe, to whom payatle, and that the devifee muft take it
cum onere ; it being ¢

-ually intended that the legacy fhould be paid,
as that the devifee thould have the eftate; which is the fame here,

and the eftate recoverable for a breach. Théfe cafes are ftrong au-
thorities, that the eftate is chargeable, notwithftanding the death of
the legatee in life of the tenant for life, and before the remainder
attached in poffefflion : but there is fomethmg more here, v7z. that
this twelve month claufe was not intended to fufpend the vefling,
and make it ‘contingent ; but only as a reafonable time to the de-

vifee
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vifee for payment, which he could not do, before he was poflefled :
and there is a cafe upon that ground only, which is Wilfon v. Spen-
fer, Fanuary 31, 1732, where the teftator sevifed the payment of
‘his debts and legacies by and out of fuch part of the perfonal
eftate, as fhould not afterward be fpecifically devifed ; and if that
proved deficient, then out of the real eftate: and that his executor
fhould within twelve months after his death levy and raife {ufficient
to pay 1000/ to the younger fon, to be paid to him immediately
when raifed ; charging all his real eftate, if the perfonal eftate not
fpecifically devifed proved deficient. The younger fon died before
the expiration of the year : his executors bring a bill for it againtt
the eleft fon the devifee, for life, of the real eftate with a remain-
der to his fons. The defendant admitted it was intended for his
brother’s advancement; but infifted, that he dying unmarried be-
fore, it was extinguithed, and not to be raifed : the perfonal eftate
was admitted to be deficient, and it was therefore chargeable on the
real eftate, and to tak: the fate of a legacy out of real eftate, asi:
has been decreed. The court held, it thould be raifed : which is an
authority, that the year for raifing was not fufficient to prevent the
legacy’s vefting ; and was the fingle ground of that determination.
Hall v. Terry is diftinguaithable from this: there I thought, that
as to the penning of that legacy, the time was anncxed to the
gift or fubftance; and thongh it had been out of perfonal eftate
only, it would not be tranfmiflible. So it was likewife in Van v.
Clark, and therefore the court, which fuvours real eftate, will never
hold a legacy tranfmiffible, which would not be fo if payable
out of perfonal eftate only. But whether thofe cafes are applicable
or not, this twelve months time given is a fufficient ground for
this decree within the authority ot Wi/fin v. Spenfer ; therefore
this legacy wult be raifed and paid with interet at 4 por cent,
from a year after the mother’s death, and the plaintiff muft have

cofts : fo decreed in Wilfon v. Spenfer ; though there was more
doubt.

N.In the caufe Lord Chancellor faid, that there was no cafe,
where the court has by way of rule laid down the diftin@ion be-
tween f{ufpending the payment with a view to the perfon of the

legatee and ic fund: though there were cafes, where it has come
with other circumitances.

Cafe 28. Meriton wver/us Herndby, November g, 1747.

ﬂﬁe;l;zi: HE bill was brought by an apprentice, who had with con-

fnos of b ap- E fent of his mafter quitted his fervice to go on board a pri-

prentice who Vateer ; to be relieved againft a claim made by the ma ‘er to the

quis . plaintiff’s fhare in a great prize the Marquis &' Antin, and to have
that (bare paid by the managers to him.

1 Lord
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Lotd Chancellor faid, fuch aGions were very common at law by
mafters againft their fervants, who had quitted them to go to fea;
in which the mafters recovered their earnings; fo that the mafter’s Hill «. Allen,
‘right being fri¢tly legal, let him bring an action at law, in what  Polt.
h 1L f his {1 ainft th . hof: Fe&.3,|747_
court he will, for this fhare againft the managers; in whofe names g

the apprentice thould be permitted to defend it.

.
i
l

Sibthorp ver/us Moxton, November 10, 1747. Cafe 2g.
HE teftatrix gives feveral legacies among her children ; and ;‘}V‘Z;’?Zf{j:'
then fays ‘¢ I likewife forgive my fon-in-law Chillingworth a to her fon-in-
debt of 500/ he owes me on a bond and intereft; and defire my :szl:ﬁ?e;vﬁg;
executor to deliver it up to be cancelled.” Chillingworth died in- executor to
teftate in the life of the teftatrix leaving her daughter his widow ; deliver up the
who took out adminiftration, and brought this bill again{t the re- c:n"cinzz;?fis

prefentatives of the refiduary legatee to have the bond delivered up, not lapfed by
his dying be-
fore the tefta-

For plaintiff. The general rule, of a legacy’s lapfing by the gy,
death of the legatee in the life of the teftator, is not applicable here ;
the teftatrix intending by her will that the debt thould be extin-
guithed; which muft neceffurily go to the reprefentative of thedebtor ;
for it is not like a gift of a fum of money, A will may be fo pen-
ned, as that though the legatee dies before the teftator, yet his re-
prefentative thould have it: for though at law a debt cannot be fe-
leafed by will, yet in equity the intent to difcharge it will be con-
fidered. Ellist v. Davenport, 1 Wm.81. 2 Ver. 521, isin point;
for it was admitted there, that if the devife over of part of the debt
had not fhewn it was not intended to work by extinguithment, it
would not have lapfed.

For defendant. This is of a legatory nature, and therefore lapfed
within the general rule; for a will cannot releafe a debt. 1 Ven.
39. 1 8id. 421, as it cannot take effect till the death of the teftator,
and the neceflity of having the executor’s affent to make it good,
proves it a legacy. The intent of the teftatrix may controul the
general rule 5 but it muft be very plain, and the penning very {pe-
cial. Elitot v. Davenport is a ftronger cafe for the defendant ; in
whofe favour the determination there is. Here it is not given to
him, his executors and adminitirators, as there; the only perfon
defcribed to take being the fon-in-law, and the bounty de-
figned perfonally to him; who was alfo the fole object of the view
of the teftatrix in the latter claufe, which is dependent on the for-
mer, that it fhould be delivered up to him, if the legacy took effe&.
The reafon of lapfing is that otherwife it might go to a fer dif-
ferent perfon than was intended : there is nothing importing a ge-
neral remiffion, but only to that particular legatee ; and the court

cannot fupply a new one.
Vour, I. 0O Lorp
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L.orp CHANCELLOR,

I muft begin with faying, as Lord Cowper did, that this is a very
doubtful cafe ; yet I am of opinion that the plaintiff ought to have
the benefit of this difcharge of the debt, and that the bond thould

be deiivered up to be cancelled : the teftatrix was a mother pro-

viding for the different branches of her family; and it would be
very harth, if it thould happen by the conftru&tion of this will,
that the rule fhould be fo ftri¢t, that by the {on-in-law’s death her
daughter, fo nearly related in blood, thould lofe the benefit intended
to this branch. It is truly faid for the defendant, that giving
or forgiving a debt to the debtor is a teftamentary a&, and to be

.confidered asa legacy with regard to the adminiftration of affets, and

therefore-cannot take effeét but by the affent of the executor; for
creditors may have a right to it upon a deficiency : but it is other-
wife as to a difpute with the executor, or a voluntary claimant.
It is alfo truly faid for the defendant, that it cannot operate asa

releafe, and the obligor could not plead it fo in an action by the
-execator ; yet in equity it is confidered as an extinguithment, though

it wants the form of a releafe: and this court would infuch a cafe grant
an injunction againft the executor, if it was not wanted to pay debts.
To defire, in a will isthe fame as to direé? 5 and it is admitted at
the bar, as in Elfiot v. Davenport, that the latter part, if it ftood

-alone, wéuld be a difcharge, though the legatee died before; but
1t is objected, that this is ancillary to the former claufe, fo as it will
‘not prevent the lapfe; and it is capable of that conftruction. Bat

the queflion is, what conftrution the court ought to put -upbn

it? which is that it is not merely ancillary, but a further declara-
«tion  of the intent of the teftatrix, that at all events the bond_thould be
-delivered up and extinguifhed in whofefoever hands; which makes

it plain, agreeable to the admifflion above mentioned ; and to con-

ftrue the intent otherwife, would be leaft for .the benefit of the

family. As to the cafe of Eliot v. Davenport, there was fome

-colour for its being cited on both fides: but there is an exprefs

giving to, not a forgiving of the debtor; which it is truly faid
generally makes no difference : but not fo there, where it was not
intended to be a releafe, but that the recognizance thould fill fub-

ift as a fecurity to the children till paid ; which makes it materially

different from this cafe, where the intent plainly was to forgive the
debt, and that the bond fhould be delivered up abfolutely. Nor is
there any thing in the difference, where the remifion is general, or

‘to that particular legatee ; for it would make a bounty intended for

a family very precarious, fhould the,‘ .court .go .on fuch nice dif-

{tin¢tions.

-But no.cofts in this cafe.

I Leman
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Leman ver/us Newnham, November 11, 1747.  Cafe 3c.

IR William Leman poflefled of a real and perfonal eftate the

real incumbered by feveral mortgages of his anceftors, made his
will, in which he fays, ¢ I defire all my debts may be difcharged
by ‘my executors ; I mean thofe only of my own contradting : not
thofe heavier debts charged by my family.” He then gives feveral
legacies, and then his perfonal eftate to his mother, whom he made
executrix ; defiring her to pay zll his juft debts exaétly.

Long after the making the will the mother brought in thofe
feveral mortgages, which were afii; zned to her, and for the pay-
ment of which the fon entered into a covenant. He died in 1741,
and there had been no payment or demand of principal or intereft for
twenty years. In 1744, the mother brought a bill againft the
prefent plaintift and defendant, who are the coheirs at law of her
fon, for payment of thofe mortgages, or elfe that hey fhould be
foreclofed : but 1he dying ‘makes one of the .coheirs her executor ;
who gets his name ftruck out of the original ; and now brings a
bill of revivor againtt the other coheir, for a fale of mortgaged pre-
mifles, that out of the money arfing thereby, the principal and in-
tereft due fhould be paid by the defendant ; the plaintiff claimed
‘by a double right, as executor of the -mothen; who ftood in the
:place of the mortgagee, and as coheir of her fon.

Mafler of the Rolls, Siv William Fortefcue.

Waving the obje&tion to the manner of bringing this bill, and
«confidering it on the merits, it is a proper bill, .and a proper relief
may be given. It is truly faid, that the plaintiff coming here for
-equity fhall be obliged to do equity ; and that equity is, that if the
court dire€ts the payment of the mortgage money to him, he muft
:bear an equal fhare in the burthen, he having a moiety of the
‘Jands.

There are two principal queltions here : the firlt is, whether
‘thefe mortgages are fiil {ubfilting, or fatisfied? next, if {ubfifting,
-out of what fund they are to be pald ?

As‘to the firft 5 the defendant infifts, that there being no prin= Where no de-
:cipal or intereft paid or demanded for twenty years, the prefumption ma“? of pria-
of law is, if nothing elfe, that they are fatisfied : and that twenty R tor 1::'
years is the proper time of limitation both in law and equity ; as in years, fatisfac-
‘bringing an ejeCtment. And in common cafes it is fo; but not in “:’e“ruwgé be
:—mortgages becaufe the mortgagee fhall be fuppofed continuing in Empt in cafes

of mortgages ;
-mortgagee is fuppofed continuing in pofleflicn, and mortgagor tenant at will to hxm

pofleflion,
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pofleflion and the mortgagor’s pofleffion fhall be his, being tenant
at will to him. It is faid, that in cafe of a bond, where for twenty
years -neither principal nor intereft was paid, a jury will of courfe
find it fatisfied; and that it were abfurd, where a bond isa col-
lateral fecurity for a mortgage, that the bond fhould be found fatif-
fied, and the mortgage ftill due. But that would not be the cafe,
for in an ation on the bond, if the jury were not convinced that
the mortgage money was paid, they would not find the bond fatif-
fied: but if the court was fatisfied that the money was paid, they
would not fuffer the mortgagee to bring an ation on the bond ;
which brings it to the queftion, whether it was paid or no; and it
is certain that nothing has been ever paid. If it ftood fingly on
the twenty years elapfed, and no evidence either way, it would be
very difficult for me to determine fo large a fum to be fatisfied,
without putting it in fome way to be tried: but there is no evi-
dence of its having been paid; and firong evidence that it never
was. If the money never was paid to the mother, yet if the had
given it up to the fon, it would have been a fatisfaction ; "apd’
her bringing that bill would not have revoked it: but the fa&
appears otherwife, and fhews the reafon why no principal or
intereft was ever paid ; for her intention was not to demand it
in her fon’s life, yet not to part with her whole right, but keep
it in her power ; and therefore would not have the mortgage deeds
delivered to him: and though this is on parol evidence, it is not
to fet afide, but in fupport of a deed, and deftroys the pre-
fumption arifing from length of time. So that thefe are ftill fub-
fifting mortgages.

Teflator de-  As to the fecond queftion ; the defendant infifts they fhould be

fires all his pajd out of the perfonal eftate, as the proper fund for payment of
debts may be
difcharged by Tortgages: and that though the mortgagee may come on the lands

hisexecutors: againft the heir at law, he may have remedy againft the perfonal

::l:al:gt‘}:o{['e eftate ; which is the general rule.  To this the plaintiff replies ;

only of my that this differs from the ‘common cafe; the mortgages being ori-
own contra&- ginally the debt of the teftator's anceftors, whofe eftate, having

ing, not thofe .
heoyier debes Teceived the advantage of the mortgage money, fhould bear the bur-

by my fami- then, and not the cftate of the teftutor : for which purpofe two

Deitoil ehare Cafes occur to me, Bagot v. Oughion, 1 Wim. 347, and Evehn v.

to his mother, £VeH2, 2 W, 659 ; where this court went {o far as not to make
whom he the heir’s perfonai eftate liable, becaufe it was originally the

makes execu- : , .
trix, defiring debt of his anceftor ; though there was a particular covenant on

her to pay all his part, and the equi':y of redemption in him, It is faid, that
his jutt debis though this is fo, where the heir of the mortgagor takes an eftate

exaltly. Lon . . N . .
afrer {nakingg tail or for life, yet it is not, where he is tenant in fee: and that

the will the In the prefent cafe it is the fame, as if it defcended to him as heir
mother buys

in mortgages charged on his eftate by his anceftors, and the fon covenants to pay the money. The per-
fonal eftate is ftill exempied from the principal and intereft due on thofe mortgages, which are fiill a
charge oa the real.

at
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at law ; in which cafe the covenant figned Ly him cannot be a col-
lateral fecurity, as he canmot be fecurity for himfelf : to which it is
replied, that i. ,id not defcend to him. But T fee no difference,
where the eq:ity of redemption defcends to the heir at law in fee,
or where the «egal eftate incumbered with feveral mortgages defcends
to him in fee.

But the will is the proper rule to go by, as far as it direéts; by

which it is agreed he had a power to charge his real or p-i{onal e-
flate with thefe mortgages; fo that the queftion is, whether, and
how far, he has doneit? Itis infifted, that the perfonal eftate being
the proper fund, it cannot be difcharged withouat particular words :
and therefore, though there be a-direction for payment of debts out
of the real eftate, that fhall net change the fund, ouc it fhall only
make good any deficiency of the perfonab eftate. That is the gene-
ral rule, but here there are exprefs words of exemption: it is fuid,
that though there is this exemption in the ficft claufe, itis notinthe
latter, where he directs all his juft debts to be paid exactly. In an-
{fwer to which, it is a conftant rule, that one part of a wili is not to
be conftrued contradictory to another, if both will ftand ; and where
the teftatator has fo particularly explained what he meant by his
debts, it would be hard to give it a different conftruction. It is far-
ther objected, that the mother’s buying in thofe mortgages, and the
fon’s covenanting for the payment of them, was after the making
the will, whereby he made them his own debts, and they no longer
came within thedefcription of his beavier famidy debts. But the will
muft be made to {peak from the teftator’s death, and be looked up-
on, not only as his laft will, bat lalt words: fo that where a will
charges a real or perfonal eftate with debts; any debts contracted af-
ter, are equally liable to be paid. Wherefore though by the covenant
“he makes himfelf liable to her reprefentative, yet that does not vary
the defcription of the thing given by the will.  So that the teftator
having difcharged his perfonal eftate, they are a charge upon the
real: and only thofe contraéted by himfelf charged on his perfonal
eftate : this alfo determines the objection as to the intereft, which
was faid to become his own debt; but that as well as the principal
is within the defcription of heavier debts; for it would be ftrangeto
charge them upon feparate funds.

53

An atrachment for non-appearance was taken out before the Nov. 13,

bill was entered in the bill-book, though filed in the Six Clerk’s 1747

office.

Lord Chancellor feemed to think an entry in the bill-book necef-
fary to give the party notice; for private notite to his attorney is
not fufficient: but being doubtful of the courfe of the court, he re-
ferred it to a mafter.

Vor. I. 7 P It
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It is not the praice now, as formerly, to take out a fubpena be-
fore the bill is filed.

Cafe 31. Walker verfus Walker, November 17, 1747.

Covenant by Man, in confideration of his marriage, and to make fome pro-
deed before vifion for his wife, by deed executed before the marriage, fet-
marrlage to

forle ob€ . tles upon her, if the furvives him, part of his real eftate for her join-

if hefurvive, ture and in full bar and recompence of all dower or thirds which the

part t;{th‘; can be intitled to or any way claim out of any lands, tenements,
at T . . .

hor jeOin:Jr(;’ mefluages, or hereditaments, of which he now is or ever after du-

and in full re- ring the coverture fhall be feifed of freehold or inheritance. He ha-

compence of ving afterward purchafed copyhold eftates, the upon his death gets.

alldower or |

third which  into pofleflion of them as her free bench.

the can any .

wayclaim, ¢, out of any lands, é5¢, of which he is, or fhall be feifed of freehold or inheritance: fhe is

hereby baired from claiming as her free dench copyhold purchafed afterward.

The heir at law brings a bill for anaccount of the rents and profits
thereof againft her, as being barred thereof by the deed; and it was
argued for the plaintiff, that the word inberitance was not oppofed
to an intereflt for life, but meant to take in every other kind of inhe-
ritance, which the husband might have, fuch as copyhold; the
word freehold before, meaning freehold inheritance.

©  For defendant. Thofe words were never fo oppofed before, if
that was the meaning, copybold would be exprefled; as it muft in a
general devife of land ; otherwife it will not pafs. A previfion of
copyhold for a wife is never called dower, nor is free bench a cu-
ftomary dower; it being in the hufband’s power, and depending on
his dying feifed thereof: and it could never be intended to include
in the treaty what it was uncertain, whether the would ever be in-
titled to: the words fome provifion exprefled, that fthe was not to be
excluded.front any otber, that might afterward be left her. The
plaintiff has precluded the defendant from proving declarations and
an intention to provide farther for her, by not replying to the an-
fwer ; which therefore muft be taken to be true in all its parts,

Lorp CHANCELLOR.

The plaintiff’s coming here is an admiffion that the law is againft
him, for otherwife he fhould have brought an ejeGtment; and it is
fo, for the ftatute 27 H. 8. does not exténd to copyholds; all
the claufes exprefsly relating to dower at common law : bat for Jree
bench no writ of dower lies ; being only an excrefcent intereft out of

the

Poft.
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the husband’s eftate ; but upon this fettlement the plaintiff is intite
led to relief. There are feveral cafes, where by provifion of the
husband, a wife may be barred of dower, where the common law
would not bar her ; as out of perfonal eftate, if fo framed as to im-
port a jointure, whether exprefled or no; which the court does by
way of enforcing the agreement of the parties, and to prevent double
fatisfation. It was fo decreed by Lord Somers, 2 Ver. 365, which
indeed was reverfed by the Lords ; for that in a bare devife of* land,
without more, the court will not intend it to be in bar of dower.
But in a late cafe before Lord King, of Vizard v. Longdale, on a
bond before marriage for the wife’s livelihood and maintenance, it
was held a fatisfa&tion, though the word jointure was not ufed ; the
reafon of which extends to the prefent cafe; which is very ftrong to
bar her. The circumftances of his being a very old man, and mar-
rying a young widow who made a very pradent bargain for herfelf,
will not influence here. If it had gone no farther than the word
jointure, 1 thould have thought it intended to bar her, not only of
what the ftatute would bar her, but of any other demand as a wi-
dow. Suppofe it were only articled before marriage, that it thould
be for her jointure, and not carried into execution: on a bill for
performance the court would bar her of free bench.as well as dower..
‘This is faid not to be dower, and it certainly is not thirds ; being a
claim of the whole : but it is fomething analogous to dower; there-
fore though not ftrictly within the words, it will be proper to give it
a liberal conftru&tion. Dower is alfo, as well as free bench, in
fome cafes in power of the husband : for though he cannot conve

away, he may forfeit; as for treafon within the ftatute of Edward 3.
the plaintifP’s conftruction put on the words freebold or inberitance is
right; it being the meaning of the parties, There is no dower, un-
lefs out of inheritance; and then the word inberitance afterward is
tautology, unlefs applied to fome other inberitance : and copyholds
are inheritance by the cuftom of the realm : for though this be a
nice conftruion, yet the court often does it to attain the intent of
the parties. What I chiefly lay ftrefs upon is, that for her, jointure
alone would do; but not on that fingly. The words provifion if fbe
Sfurvive, mean the fame as in Vizard v. Longdale, and the word
Jfome makes no difference 5 for itis not faid fome part. This then
was the intent, and if the declarations fet out in the anf{wer had been
proved, they would have been of little weight, and a contrary con-
ftru@ion would introduce a dangerous precedent in families; for
there are few eftates that have not fome copyhold mixed ; of which

perhaps the owner knows not: and it would be mifchievous to let
the widow claim it.

Lord
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Cafe 32.  Lord Uxbridge verfus Staveland, Nov. 2 5, 1747.
Demarrer lies 7 AHIS bill was brought by the plaintiff againft the defendants,

to a bill for to difcover whether there was an affignment without licence
difcovery of o g . -

an afignment Of @ leafe to him, wherein there was a covenant, that the leflee,
of.aleafe  his executors, adminiftrators, or affligns, will grind all the corn,
x;t:“tilf"it grain, or malt, they fhall have occafion to ufe or fpend, at the plain-
does not ex- tiff’s mill; according to the cuftom; and to difcover what corn, &e.
prefly wave has been ufed that was ground at other mills; to have a fatisfaction
the ToriEHWE: for it ; and that for the future it may be ground at the plaintiff’s

mill.

- The defendant firft demurred to fhe difcovery without licence ;
becaofe the plaintiff had not waved the forfeiture; citing Eg. 4b. 77.

- To which it was anfwered, that the bill was not brought on the
foundation of the forfeiture, or determination of the eftate.

 Lord Chancellor allowed the demurrer; for though the bill goes on
the foundation of the defendants being affignees and tenants, yet
there is a difference between an implied affirining them tenants,
and an exprefs waving the forfeiture; for if the defendants now
make the difcovery, the plaintiff might immediately bring an ation
thereon : nor could the defendants come here for an injunction ;
which would be otherwife on the exprefs waiver.

It was next demurred; for that the plaintiff had not charged or
averred the defendants to be aflignees ; but only that he was inform-
ed by his fteward. But if he had, this was a collateral covenant,
and pot running with the eftate ; and therefore bound not affignees,

according to Spencer’s caf?, § Co. 16, and boththe cuftom and cove-
nant are too extenflive and unlimited.

Coltateral co-  Thefe demurrers were alfo allowed; for the cuftom was plainly

;’::{:“;;:;n unreafonable, as fet forth: if it had been a good cuftom, it might

ning with the have helped this part of the cafe, becaufe the covenant refers to i,

land, binds Then within this covenant corn for the horfes, &¢. of the defen-

potafigns.  Jants muft be ground : and to whatever diftance the defendants re-
moved to live, they muft bring it to the plaintiff’s mill : fo that this
is a collateral covenant, and not to do any thing relative to the pre-
mifles leafed : had it been covenanted to grind all thecorn, ¢, they
fhould fpend ground, it might rclate to the premiffes; and running
with the land, bind the affignee. 'The covenant, though it will
bind executors being reprefentatives, will not bind affigns.  But fe -
ting all this afide, fuppofing it would bind afligns, they ought to be
thewn to be affigns ina bill here, as ina declaration at law ; which
is not done: fo that all pofible objetions concur againtt the relicf
prayed.

I As
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Asto the démurrer to the difcovery of what corn, &¢. had been
oround at other mills; the defendants by the denial in their own
an{wer have over-ruled it

Vane verfus Vane, November 25, 1747, Cafe 33.

MOrgmz Vane a younger fon of Lord Barnard, by his marriage
feulement in 1731, recites the provifions he was intitled to by
‘his father ’s fettlements ; and among the reft to an equal fhare of
2co0/, after the father’s death: then there was a truft for the be-
nefit of the iffue of the marriage ; and a covenant by him, that all
fuch thare and proportion of the faid 2000 /. or any other fums pro-
vided for the portion of the younger children of Lord Barnard, as
thould afterward come to him, fhould be within the aforefaid truft.

‘The furplus, of the rents and profits of Lords Barzard’s real
efltate limited for the benefit of his children,. after fome particular
provifions, was in 1744, during Lord Barnard’s life, decreed to be
diftributed among his children. The prefent bill was brought
againft Morgan Vane by his children to have his fhare of that fur-
plus, and any that fhould be afterward paid him by order of the
.court, placed out for the benefit of the plaintiffs, as being comprifed
within the truft of his marriage fettlement in 1731.

\
Lorp CHANCELLOR,

Though this cafe is not quite free from doubt; yet on the
conftruétion of the truft, confidered with the circumftances of the
cafe, I think the plaintiffs have no right or intereft in the defen-
dant’s fhare of this furplus. Had it been the intent to extend the truft
thereto, they would not have omitted it in the recital of the whole,
Morgan Vane was intitled to in his father’s life and afterward. It
can go no farther than what was portion for younger children ; and
thus furplys cannot be confidered as fuch, for being for all the chil-
dren, it takes in the elder alfo ; and the elder, if alone furviving,
awould have the whole. Nor is it true, that the truft would take in
any other provifion by Lord Barnard tor Morgan Vane ; fora legacy
would not be comprifed therein.

Maddifon ver/us Andrew, November 27, 1747. Cafe 34.

J)Obert Andrew, having a wife, two fons, Robert and Fobn, and
three daughtess, Grace, Anne, and Sarab, by his will made 21t
Fuly 1731, devifes his real eftate to his eldeft fon; gives all his
children 8oo /. portion a-piece, makes his wife executrix, and re-
fiduary legatee : then by a claufe in the will gives her 600/ to be
Yor. I, Q_ by

Digitized from Best Copy Available



CASES Argued and Determined

by her difpofed of to and amongft his three daughters in fuch
proportion, and payable in fuch manner, as fhe fhall think fit to
give it in her life, either by will, or by any note or deed in writing
fubferibed by her in the prefence ‘of witneffes, or by any other dif-
pofition. The mother on her marriage of her daughter Grace, by
verbal agreement gives her 200/, and afterward making her will
takes notice thereof as a part and proportion of her fhare of 600/
and in further purfuance of her power gives her an additional
100 /. then gives her daughter Anne, who was dead, and to whom
fhe was executrix, her fhare of 200/ and declaring that as her
danghter Sarab had behaved undutifully, and married the prefent
plaintiff without her confent, the would have only the remainin
100 /. and dies, leaving her fon Robert {ole executor and refiduary
legatee ; who had made a voluntary fettlement of real eftate on his
brother Fobn, -remainder over to his fifters: but he created a term
of 1000 years vefted in truftees, that he might by any deed or act
executed in his life, limit or appoint any part of the premifes to
raife any fums not exceeding in the whole 4000 / in his life ; which
1f not done In his life, and he fhould die unmarried and without
iffue, he thould bave power to charge, limit or appoint any
fums not exceeding in the whole 1000/, and not having charged in
his life as above mentioned, and having no wife or iflue, he makes
a will, and firft direéts all bis juft Jebts and leoacxes to be paid,
chalomo all his eftate réal and perfonal therewith : “then gives a le-
gacy of3oo/ to the children of his fifter Sarab, to be paid by
his executor, and equally divided fhare and fhare alike, at their
relpective ages of twenty-one or marriage, with intereﬁ at four
per cent. and failing the fhare of any, to the furvivors ; and failing
the fhare of all, to his fider Grace : and fubje&-toall this, givesall
his eftate real and perfonal to his brother Fobn,

The firft general queftion, and the moft confiderable, was as to the
6oo /. Sarab claiming an equal fhare thereof by the teftator’s will ;
and for that puipofe to have the mother’s diftribution fet afide, and
the 200 /. appointed to the deceafed daughter Anue given to her.

Lorp CHANCELLOR.

The power of diftribetion given to the mother is very large, though

confined as to the objects ; and the intent was to give her a kind of dif-
trefs over the daughters. It muft be admitted, there is a good ap-

pointmcnt of the 300/ and 100 /. and if there had been any defe@
in the verbal agreement, which there was not, the will made it
good. The only quef’uon 15, on the 200/ appomted to the de-
ceafed daughter Anwe 5 and whxch if it was to veft, could only veft
in her executrix, Who was the mother herfelf.  Several qucfhons
have been made thereon ; the firft, if it be any queftion, is, whe-

ther the appointment of | it is good P if it 1s, all the other queﬁxons

are
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are out of the cafe: if it is not good, then the next queftion is,
whether Anne was intitled to any intereft tranfmiffible to her exe-
cutrix ? and if not fo, then how the court is to direét the dif-
tribution; whether equally, or difcretionary as the mother might ?

As to the appointment, it cannot be maintained ; for the mother Power of ap.
being limited as to the objects, could appoint it to no other. The ppe?{g;‘:f?t -
teftator plainly intending it perfonally to them, to keep them obe- tended o pro-
dient, and had made other provifion for them. If therefore Aune Per °bJ‘f‘*" f€
had left children, although- it would be hard ; yet the mother could yept ro fh%:;
not give it to them, not they being perfons within the defcription of childrenor re-
the power : then much lefs could fhe give it to her executor or Prefentatives-
adminifirator, who might be a ftranger to the family, and fo con-
trary to the teftator’s intent : as it is in all dire€tions of powers con-

fined to the perfons of the objells.

Then fecondly : Whether the mother as reprefentative, can claim Legacy to be
this by the father’s will in default of appointment; which depends paid at a fu-
on an intereft tranfmiffible, being vefted in Anne, and I think there :,:f;dd?;t’:m
was not {uch an intereft: as to the vefting or not vefting of legacies, where thefum
there are feveral diftin@ions taken both in the ecclefiaflical court, ' not certain,
and this court, which-follows the ecclefiaftical courtas to legacies of
perfonal eftate: as where in general it is to be paid at a particular day ;
it is vefted, and the time of payment only poftponed : but there is
no cafe where the court has held a legacy or intereft therein vefted,
where the certainty of the {um could not be faid ; as here it could
not at the death of the father: fo that it was contingent and f{uf-
pended till the mother’s execution of the power, or till it was at an
end. To avoid this it is infifted, that this claufe muft be conftrued
a gift among them equally, fubje& to be devefted, and the fhares
varied, by the appointment: but the words of the claufe will not
bear it; for it is not a gift to the daughters, but to the wife to
give, &c. nor are there any words of equality. If it could be a
bequeft to them, it would be joint, and to furvive; which without
more would put an end to the queftion for Anne’s reprefentative. Power of ap-
But the confideration of the mother’s power over it thews further, P°‘““’;‘f“‘ oy
that it was contingent, not vefted : the words fuch proportion vary beml;)r:e;:;;?};y
the proportion, fhe being the judge of it ; and if the makes an in- diftributed,
equality, the court will not enter. into the motives of it, unlefs it ?;tb:‘)l;li‘};;
be illafory ; as in a cafe where a mother, having fuch a power, unlefs there i
gave only an eleventh part to a f’ce}; daughter Yet even wherei%"e‘“ mif-
but a trifle has been given to one, if that child by mifbehaviour “**"**"
deferved it (though it muft be very grofs indeed) the court will
not vary it. Then it is alfo, 2 fuch manner as fbe pleafes; fo that
upon an improvident match fhe might appoint it to the feparate
ufe of the daughter, exclufive of the hufband, which fhews it not
to be vefted ; for the hufband would take any intereft vefled in the
wife, If the mother died without appointment, it would go equally

2 amongft
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"amongft them ; the power being over, and it becoming certain and
vefted : if all toree died before the mother, the reprefentative of
none would take; but it would fink into the teftator’s eftate ; be-
ing only for the daughters benefit. But in this cafe it furvives to
thofe, who were alive at the mother’s death ; it not being vefted
fubject to be devefted, but contingent; and if it could veft, it is
joint, mot in common.

Diferetionary  Then thirdly, what muft become of the 200 /. of which the mo-
power of a . . | s .
parent to ap- ther made r.o appointment, and nothing vefted at the father’s death?
point, not be- Jt js infifted, that the mother’s difcretionary power is devolved on the
:j"o’ise:;ff:_d' court, which may appoint, as it pleafes, and ought therefore to
wolve on the give the 200 /. to the plaintiff to make an equality: but there is no
-court. fuch devolution on the court: it is true, that powers have devolved
on the court by the non-acting, mifbehaving, or death of truftees:
as in the appointing maintenance ; it being a neceflary thing : {o as to
a legacy given under reftraints of marriage, to prevent which the
.court has acted very largely, 'But this is a particular kind of parental
difcretion, with which the court has nothing to do: (o that the
true conftruion is, that fince the mother is dead without exe-
cuting the power as to this part, and there are two of the ob-
je&s alive, it refts in them equally to be divided, and there is no
ground for-the court to prefer one ; which is confiftent with the
conftrution of the former point. But if this power had devolved
on the court, there would be no ground to give the plaintiff a pre-
ference ; whofe behaviour has not been commendable, and gave the
mother juft caufe of offence : although the court would not there-
fore exclude her entirely.

The fecond general queftion was, in whom the legacy of 300/l
in the will of Robert the fon fhould veft: whether in the only child
of Sarab alive at the making the will ; or alfo in thofe fince born
.or to be born?

Lorp CHANCELLOR.

1 doubted at firft: but now think it was meant for the benefit of
all the children Sarab thould have ; for the teftator, knowing the had
but one then, has yet given it to children, has appointed out furvi-
vors ; and gives it over to another branch of his family ; which he
could not mean, till all failed.

The third general queftion was as to the fund for the payment of
this 300/, legacy ; perfonal affets not being admitted fufficient : in
aid of which, it was infifted, a leafehold eftate held of t+= dean and
chapter of Durham thould be brought as equitable affets ; for that
though the teftator on the renewal of the leafe had inferted his
brother Jobn the defendant’s name with his own, he was only a

truflee ;
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trufiee; for the teftator only paid the fine and rents, and received
the profits.

To rebut which, the defendant proved, that the tefator put in
his brother’s name, as his father did his; and.intended, he thould
have the benefit of it, if he furvived; which though but by one
witnefs, yet being uncontradi¢ted and unimpeached, Lord Chancellor
held, was fuflicient evidence to rebut the refulting truft, and in
fupport of the farvivorfhip, the term being in point of law vefted
in them both ; and all refulting trufts being liable to be rebutted
by evidence of the teflator’s intent,  So that this was not part of the
aflcts of Robert the fon.

Then the plaintiff infited that the 1000/, which Rodert had
power to charge on the real eftate, fhould be affets, or a charge by
the will for payment of the legacy.

Lord Chancellor was of opinion, that it fhould ; for being a
power referved by the abfolute owner of the eftate making a volun-
tary fettlement on his brother, it fhould be conirued liberally, be-
ing a refervation of part of the ownerthip : although it is different,
where the power is over the eftate of a ftranger ; and yet fome of
thofe have been conftrued iiberally, to the prejudice of the re-
mainder man. 'Then as to his execution of it, he has ufed the

. . . . 1
word charge, which is the word in the power; nor is there any oc- gy

cafion for his referring to the power, if he does it in fubftance : as
in Sir Edward Clere’s cafe in Coke: and it is only a fthadow of a
difference, that he has charged all his eftate; whereas this was
before fettled to ufes, for thefe powers to the owner are to be
confidered as part of the property : but this is moft ftri¢tly {o; the
term being in truft for himfelf, which is the fame as the legal
eftate ; and this is fironger than the cafe of Coventry v. Coventry,
where a power, though never exccuted, was held to charge the
‘remainder man, on this fame ground ; being part of the owner-

fhip. .

Maddox wrfm Maddox, December 5, 1747,

" Dward Maddox fuffered a recovery of an eftate in 4. defcended

~ to him in tail ; and afterward fettled all his lands in'4, upon
his family : « tenement in 4. of which he had the - verflon after
an eftate for life, defcended to him in tail by the death of the te-
nant for life; he fuffers a recovery of it, and devifes it to his
younger fon in fee, becaufe the elder had difobliged him: he after-
ward mortgages it, together with 200/ that he had a power to
charge on the fettled eftate, for the fecuring 200/, which he bor-
rowed ; and dies.

Vour. L. R The
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The mortgagee applies to the elder fon for the money; who
at firt difputed the payment; but afterward fubmitted thereto,
upon the mortgagee’s affigning to him that tenement {o charged,
that he might ftand in his place: to which the mortgagee agreed
upon his covenanting to indemnify him for making this aflignment ;
he having heard of the younger fon’s title. The eldeft fon mort-
gaged the tenement to Belfon, who had advanced the money for
the payment of the former mortgage.

The firft queftion was, whether the plaintiff the younger fon,
~had any title to this tenement ; Belfor infifting that the father had
no right to devife it, being comprifed within the {ettled eftate ?

Secondly, fuppofing he had; yet in equity there was no ground
to take it away from him, who was a mortgagee for valuable con-
fideration without notice of that title.

Lorp CHANCELLOR.

As to the firft queftion : the plaintiff had a title fubje& to the
father’s mortgage, which was only fo far a revocation of the will
as to let in the mortgagee’s fecurity. * The original fettlement was
only, of what was comprifed in the recovery, which this tenement
was not; the father not then having the freehold, nor intended fo
to be, as allthe fubfequent a&s fhew ; wiz. his fuffering a recovery
of it, devifing and mortgaging it, '

Notice to an T hen as to the fecond ; Belfor fays true, that he had a good
agent, as well right to take the conveyance from one, who was heir at law and in
asperfonalno- o, foffion ; and having an affignment from the mortgagee ; but it
tice, will affec . o . © .
the party, and appears on all the circumftances, that he had notice of the plain-
the depofition tiff’s title ; for which it is not material whether it was perfonal or
?fm"&i ey 00, notice to his agent being fufficient. Here is fuch evidence of
ed to be read, general notice, either to the party himfelf, or to his agent to take
care, as tade it neceflary for him to inquire into the title; which
he not having done, muft take the confequence; the mortgagee
{wearing that Belton’s agent was prefent at the execution of the af-
fignment, when the indemnity was infifted upon: and the agent
{fwearing that the deeds were laid before counfel, who made
objeétions about the plaintiff’s title, But if there was more doubt
-on the parol evidence, the aflignment itfelf is ftrong evidence; for
it has not the face of an affignment to a perfon having the
equity of redemption; for it is fubje@ to the equity of redemption,
and was plainly meant to keep the mortgage on foot, if he had
not, but fome other perfon had, the equity of redemnption; as the

«covenant to indexnnifir alfo fuppofed.

The reading the agent’s depofition was objetted to. :
Lord
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Lord Chancellor faid, that though an attorney or counfel con-
cerned for one of the parties may, if he pleafes, demur to his being
examined as a witnefs; yet if he confents, the court will not refufe
the reading his depofition. This objeion has been often made;
and though fome particular judges have doubted, it is now always

over-ruled.

Banks.verfus Denfthire, December g, 1747. Cafe 36.

GEorge Denfhire made his will thus. < I give all and every
4 _my. freehold and copyhold mefluages, lands, tenements and
hereditaments, (having furrendered the copyold part thereof to
the ufe of my will) fituate, lying and being in L. to Banks, and
the heirs of his body, remainder over : and the faid copyhold part
thereof fhall be fubject to the payment of 400 /. mortgage, which is
on part thereof.”

The teftator had but two copyhold eftates in L. one of which
he had furrendered to the ufe of his wiil; the other not.

The queftion was, whether the defect of {urrender of part of the Teftator ha-
copyhold fhould be fupplied againft the fon and heir of the tef- Y& 2 <Py-
. : . . hold houfe,
tator ? For whom it was argued, that it thould not, from the in- part in one
tent of the teftator to devife nothing but what was furrendered:mangr,Parti_ﬂ
although the court will fupply it in feveral cafes of younger chil- another, devi-
dren, if not contrary to the intent. In the cafe of the King’s Head pyhold which
Tun, in Turnbam Green, Alien v. Poulton, which was a copyhold ge hzdﬁ’”e“(-
houfe, but three parts of it in one manor, and one in another ma- o?ehistow;;lj
nor; the teftator there devifed all his copybold eftate, which he bavingfurren-
had furrendered to' the ufe of his will; having furrendered only that f;;f?n g;‘g’,
which was in the manor including the three parts : and the court manor; -hat

held,' that only fhould pafs. only will pafs.

For plaintiff it was alledged, that there were feveral declarations
by the teftator, of his having {urrendered all his copyhold to the
ufe of his will; and therefore under a miftake which this court

will fupp!y.

Lorp CHANCEILOR.

That is but a parol declaration ; of which I cannot take notice :
but I think, there are words futlicient to take in this copyhold eftate ;
the defcription being as large as poifible to take in the whole; and
what is to confine it, isin a parenthells, and in nature of a recital ;
therefore not like words containing a defcription. This therefore
differs from the cafe cited ; which was determined by me with

great
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But where great reludtance ; the relative pronoun wbhich there make it reftrice
}igafﬂgi‘: tive, Suppofe the teftator had begun with the recital, that * where-
every frecholdas he had furendered &e¢.” in which he had been miftaken; yet
and copyhold the words of the grant thould have their full effect: but the latter
ﬁ::;ﬁ%dﬁﬁ,’e words fufficiently thew his intent to give the whole; difcribing it
copyhold part as part of what he bef(?rc devifed, and fhewing he meant to give
:}";:";fv‘fi’”‘;fc more than the part fubject to the mortgage : and he had no other
he had two  copyhold except that in quettion ; which therefore comes within the

copyholds,  defcription ;. and the defect of furrender muft be made good.
one not fur- .
rendered ; the defe notwithitanding {upplied.

Cafe 37. LeNeve verfﬁs LeNeve, December g, 1747.
Echzrd LeNeve in 1718 married his firft wife, who then had a

confiderable fortune; a freehold and perf{onal eftate, with more
perfonal eftate in expe€tancy. His father had a leafehold eftate
which by articles were covenanted in confideration of the marriage,.
and her perfonal eftate, to be fettled on truftees and their heirs for
Edward L¢Neve for life; then for his intended wife for life, for
a jointure if the furvived him: after their death, in truft for the
iffue of the body of Edward by her in fuch manner as he by
deed in life, or by his will fhould appoint : in default of fuch iffue,
to Edward and his heirs.

The marriage was had, and a fcttlement made in purfuance of
the articles ; there was iffue; the wife died : the only children now
living were the prefent plaintiffs, a fon and a daughter. In 1743
Edward LeNeve married a {econd wife; bat previoufly entered into
articles with her truftees, for the fettling this very eftate on himfelf
for life, then on her for her jointure, and on the iffue of that mar-
riage ; purfuant to which a {citlement was made.

This eftate was fubje® to the Staz, 7 Queen Anne, cap. 20.
which requires regiltry.  The firft marriage articles and fertle-
ment were never regiftered; the fecond were. Edward L¢Neve
alfo mortgaged this lealehold eftute, as abfolute owner.

The bill was brought by the children of the fir(t marriage, to
have an execation of the truft of the leafthold eftate fettled thereby;
and in order thereto to have the {fubfequent articles and fettlement
poftponed, though regiftered : on the foundation of notice to the
fecond wife, or her agent or truflee, of the firft articles previous
to her marriage, and the execdtion of ti» fecond articles; and to
have the leafehold eftate difincumbered of the mortgages made in
prejudice of the truft: and that the plaintiffs may. be let in accord-
ing to the contingency.

Lord Chancellor, having taken time to ccofider of the cafe,
now pronounced his decree.  The firft fettlemer . of this leafehold
citate is an odd one, for it is fettled as a frechold eftate : however

I that
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that will not affe& the queftion, as it will veft in a proper manner,
“The plaintiffs admit the law to be againft them from the defen-
dant’s regiftering ; becaufe the act gives the legal eftate, where the
regifter has placed it : fo that the general queftion is, whether there
is {ufficient equity for the plaintiffs to get the better of the legal
ctate vefted in the defendant’s truftee, who is a purchafer for va-
fuable confideration ? which will depend on the point of notice, and
the confequences of it.  To determine this, {everal queftions have
been confidered: firft, whether it foficiently appears, that one
Norton was agent or attorney for the fecond wife ? Secondly, whe-
ther there is fufficient evidence in notice to him of the firft articles
fuch as will be admitted according to the rules of this court?
Thirdly, fuppofing there is fufficient evidence, whether in equity
it will affeét the defendant’s purchafe, and oblige the court to poft-

pone the fecond articles and {ettlement to the firft; notwithftanding
the regiflry a@l ? ,

The firft queftion will depend upon the anfwer of the defendant If on marriage
the fecond wife ; who in general has denied notice of the firftfetlementan
articles and fettlerrent; but fays, that Norfon was not employed for apg[f)[;te:is o
her, but as an attorney for her intended hufband ; admitting that, both fides,
he might prepare the articles, the having a confidence in him from Eg;g?élébe
her hufband’s recommendation. So that her general denial muft notice to }}:imc
be taken with this admifflion ; which leaves it open to the proof of Noris it ma-
notice to her agent, although perfonal notice is denied. It is faid, ;22‘:2:5;‘_“5
that notice to her hufband’s attorney or agent will not affe& her ; tion or advice
but fhe hus {ufficiently admitted, that he was agent or attorney for hf . im-
her, by her confenting to his preparing the articles, from a con-F 7
fidence in her hufband.  So that no matter what ground fhe went
upon, or on whofe recommendation or advice ; it being the fame to
the plaintiffs: for it would be very inconvenient and mifchievous
to take into confideration the recommendation, from whence an
agency arofe ; nor is it material, that the hufband alfo employed
him; there being feveral cafes where in marriage {ettlements the
fame counfel or attorney ar¢ employed on both fides, who would
be both affected with notice to him ; it being the fame to a perfon
haviny an equity. There are two very f{trong cafes for this; as
Brotherton v. Hatt, 2 Ver. §74, where the agent, whofe notice af-
fected the party, was employed on both fides, as I take it, and which
is very clear authority : next Jemnings v. Moor, 2 Ver. 609, where
the {ubfequent approbation of an agent affected the party with
notice : though that was going much farther than is neceffary to go
in the prefent cafe. Thefe cafes clearly prove it to be not material
to the plaintiffs, upon whofe recommesdation or advice Norton was
employed, or that he was employed by both ; it being good notice
to her, that he was employed by her.

Your. L S As
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As to the fecond queftion : it is objeGed for the defendant, that
notice being denied by her anfwer, and proved by one witnefs, it
is contrary to the rules of the court to admit it ; which is generally
trae ; but that admits of this diftinGion ; where the defendant’s
anfwer is a clear denial of a fa@, which 1s proved only by one witnefs,
the court will not decree againft the anfwer. But where it is not
a pofitive denial of the fame fad, but admits of a difference, that
it 1s only a denial with refpe@ to herfelf, whereas in other refpeéts
it will equally affe&t her, there are feveral cafes, where the court on
one undoubted witnefs will decree agamﬂ that anfwer : then here

. the denies only perfonal notice; which is a negative pregnant, that
ftill there may be notice to her agent, and is a fa&t equally ma-
terial.  Then Norfon {wears, that a copy of the firft articles was
delivered to him previous to the fecond, to take counfel’s opinion,
and that he might have verbal notice before ; ; which is very frong:
and the copy was delivered, to fee, if they could get the better of
this very fettlement. So that this is fuch an evidence of notice, as-
is to be admitted here,

The laft queflion depends on two things: firft, whether any no-
tice whatfoever would be fufficient to take away from the defendant
a purchafer for valuable confideration, the benefit of the act? Se-
, condly, whether notice to the agent would do fo?

Z;ﬁfe%hag]e The firft is of great confequence and extent. The intent of the
veits the legal preamble of the alt was to fecure fubfequent purchafers and mort-
ffg‘“fo“tfe";‘:l_ gagees, againft_ prior fecret conveyances, and fraudulent incum-
or regiltry yet brances ; fur the laft of which there was no occafion to provide.
Is it left open T'he firft means, that a fubfequent purchafer having regiftered,
toall €y i oulg prevail againft a prior {ecret conveyance, of which he had
and “:"f: ,. no notice: but if he had notice of a prior conveyance, for valuable
Mf,‘: ofa pri- confideration, which was vefted properly, that is nota fecret con-
o puichale veyance : the act does not fay, that a {ublequent purchafer fhall be
vot regiftered o o Ged with ho equity whatfoever; therefore, though its manifeft
fubfequent operat'on is to veft the legal eftate according to the prior regiftry ;
porchafe tho” yet it is left open to all equity ; for there is no danger to the fub-
segliered:  foquent purchafer, who might refufe, if he had notice of the prior
' good conveyance. This a& therefore is properly compared to 27
H. 8. cap. 16. of inroilments or bargains and fales ; being much
to the fame effedt, though not in the fame words. "The meaning
of that aét was, becaufe before, when ufes were in being, any agree-
ment paffed the ufe to the bargainee from the bargainor ; which
occafioned great mifchief ; bemg prejudicial to the crown, in-
tangling purchafers, and overturmng the common law as to the fo-
Jcmmty of livery : to prevent which- it ena&ted inrollment.  But
the rule thereon ever fince is, that an inrollment by a fubfequent -
bargainee having notice of a prior bargain for valuable confideration,
whether by actual agreement to pafs immediately or by articles,
1s
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is not material ; for he is equally affeted with that notice, as if
his conveyance was by feoffment, or leale and releafe.  So that the
operation of equity on both thofe acs is the fame, and is reafo-
nable ; for it were firange, that a conveyance in {uch a form
{hould‘ exclude any equity; ,whxch would givean opportunity to take
advantage of having the legal eftate to commit fraud : and to this
purpofe the cafes put for the plaintiffs are material.  As {uppofe
a purchafer employs an attorney, takes a conveyance, and pays the
money and orders the attorney to regifter ; which he negleés, but
purchafes it himfelf and regifters i¢, that would be a ground for re-
lief : foif it bad not been his attorney, but one who prevailed with
him not to regifter : or if it was done by one, who was privy to
the firft tranfaction, and koew it was not regifiered. ‘Thefe cafes
clearly fhew, there may be relief againft the force of thofe words,
which give a prior right to the prior regifter: which brings it to
the confideration of the cafes on this head ; which are but three.

The firfk is, Lord Fordes v. Dennifton, Whlch not bemg rightly un-
derftood, thall be mentioned particularly. ~ Itarofe in Ireland, where
was a general regilter 4% 6 Queen Anne. Lord Granard was feifed
of a 1ar0e eftate, of which he was only a tenant for life by marriage
fettlement remainder to his firft and every other fon in tail, with
power to make leafes for three lives, or twenty-one years in pof-
feflion : in 1715, there were tenants, who furrendered and took a
new leafe from him for three lives at 30/. per ann. but it was not re-
giflered : he becoming indebted came to an agreement with his firft
fon Lord Forbes, who thereby took upon himfelf to pay his father’s
debts, and to pay an annuity to him, and another to his wife; in
confideration of which, the father conveyed his eftate for life to
truftees for Lord Forbes: but Lord Forbes had no perfonal trani-
adltion in this, the whole being done by one Stewart ; who during
the treaty had notice of the leafe made, and got the laft conveyance
regiftered, which the leafe was not. The truftees brought an eject-
ment to recover the eftate from the leflees ; who brought a bill for
relief in the Chancery there, before Lord Chancellor Mmd/ez’on who
at firft made a declaration, rather than a decree, that the convey-
ance to the truftees was prepared to deftroy the lea(e, which was not
regiftered ; and was therefore fraudulent againft the tenants, though
done without the intention of the father or fon; and recommended
it to have the leafe eftublithed ; if not, he would give judgment.
The parties not agreeing, he decreed it fraudulent, though Stewars
only had notice, and decreed a perpetual injunétion againit the eject-
ment. Ubpon appeal to the Lords here, it was fully confidered -

and they made a decree the 23d ermry 1722, which requires ex-
~ planation; for it is commonly cited, asif the judgment were affirm-
ed ; whereas it was reverfed : not becaufe the Lord Chancellor there
went on a wrong principle ; but becaufe he made a wrong decree
apon their principle ; for thereby the leafe would be good, though
not warranted*by‘ the father’s power. The Lords therefore reduced
it
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it to what was right'; givingthe tenants full relief againft the defe& of
regiftry ; quieting the pofleffion during the father’s life ; and grant-
ing an injuntion againft the judgment in ejeCtment = but after‘the
father’s death left it open to difpute the leafe, if not made in pur~
fuance of the power ; for after the death of the father, who was only
tenant for life, the regifter act was out of the cafe. The fecond
is the cafe of Blades v. Blades, May 2, 1727, by Lord King ; which
is a very material authority. A will not being regiftered, the heir
at law gets into pofieflion, and mortgages to one who regifters; and
{o having the legal eftate, and being a purchafer for valuable con-
fideration, infifted that the devifee bad no equity, to take from him
the benefit of the regiftry act. But the mortgage was declared frau-

dulent and fet afide, on the foot of the mortgagee’s having had no-
“tice of the will’s not being regiftered : yet it does not appear in

the bill or anfwers, that there was any charge of actual fraud ; the
only charge being notice.  The third cafe happening on the regiftry
act is, Chival v. Niccols & Hall, in the Exchequer, December 10, 1725,
which is a clear authority for relief againft the regilter a&, on the
circamftance of notice: but it is not material to ftate it, becaufe
there was a charge of fraudulent circumftances in the party claiming
the benefit of the a&; and therefore fo far not applicable to the

- prefentcafe. The two other cafes went on notice only, and the

firlt on notice to the agent ; for the Lord Chancellor excufed the
father and-fon from notice of the contrivance. The ground, on
which all the cafes went, was, that taking the legal eftate after no-
tice of a prior right for valuable confideration was a fraud, and took
away the bona fides of the fecond purchafer, making it mala fides;
which is agreeable to the definition of fraud in the civi/ low. Di-
gefty lib. 4. tit. 3. et fraus nemini patrocinari debet.

‘This being o on notice in general : the next confideration under
this head is, wheter notice to the attorney or agent is {ufficient ;
which is a confequence of the former decifion. It muft be admitted,
that’{fome notice would be fufficient, as aGual perfonal notice ; and
fuch as in the cales put for the plaintiff ; and frand in the party be-
ing the fopndation, it is the fame whether in the party himfelf, or the
perfon employed. Thefe articles were put into Norfon’s hands, to
fee if they could get the better of them, and circumvent the jflue
by the firft marriage : to which it is objeéted for the defendant, that
here may be a fraud upon her; for admitting Norton knew of this,
1t might be done by collufion with the hufband to cheat her ; which
indeed may be true, and has happened in feveral cafes : but ought
not the perfon who trufted and employed him, at whofefoever re-

commendation, to foffer by this fraud, rather than a ftranger?

"The rule is, that he, who trufts moft, muft fuffer mo&. This im-
polition happened in the two cafes in Per, and that of Lord Fordes :
and yet they were affe@ed with notice ; and otherwife it would
overturn feveral cafes determined on notice to agents, and make it

2 very

&
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rery precarious ; for agents do frequently ufe impofition. But this
cafe is ftronger ; for Norfon was not only her agent in the tranfaétion,
but her truﬁee and there are feveral cafes, where notice to a truﬁee

who is not barely nominul, being privy to thc tranfaction and accept-

ing the troft, will affe& the party: fo it will here, and take from
the defendant the benefit of the reglﬁer act.

Then the queftion is, what decree thould be made? Itis objetted,
that the plaintiff's intereft under the articles is merely contingent :
and it is true, that without iflue, it will go to the father, at whofe
«death the will or dead appointing muft be known. Yet the plain-
tiffs are intitled to come here for relief : for a contingent intereft is

fuch, as the court will take care of, for the bencfit of the party
when it happens.

Decreed, that Norton having full notice of the firft marriage arti-
cles and {ettlement, the fecond thould be poftponed thereto ; and
the traftees in the fecond to convey and aflign the leafehold eftate
accordingly, at the expence of the defendant the father : but as to
the oth¢r defendants the mortgagees, no notice of the firft articles
being proved on them, the plaintiffs have no right, but on redeem-
ing them for what is due for principal, intereft and cofts. But the
plamtxﬁ“s have a clear right to have the leafehold eftate difincamber-
ed againft thefe mortgages by the father: and as the court have in
feveral inftances given-credit to an anfwer, fo as to make it the

foundation of an inquiry, let the mafter inquire what portion or pro-

vifion the father gave his danghter upon her marriage ; for it would
be hard to direct a difincumbrance as to her, who had already re-
ceived a portion. The father to pay cofts hitherto; and had not

the plaintiffs examined Norfor as a witnefls, they fhould have cofts
againft him.

Note, The cafe of Irons v. Kidwel, O&tober 29, 1728, was cited
by the Artorney General, where the bill was to fet afide a purchafe
by the defendant, fubfequent to the plaintiff ’s title, which was not
regiltered, whereas the defendant’s was: and it was there infifted,
- that the regiftry a&t thould not avail the defendant, becaufe he had

notice ; which notice was only that a bill was filed in Chancery, and
that /s pendens thould affet the defendant: but Lord King, though
he allowed the general rule of notice, thought it not fuch a notice as
thould take away the defendant’s benefit of the ftatute; for that

what did affect the party’s conicience, would not be a ground for
equity to relieve.

Vor. L, - T Sperling
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20 "CASES Argued and Determined

Cafe 38, ° Sperling verfus Toll, Decomber 11, 174.7.

At the Rolls, Sit William Fortefeue.

An executory Orothy Card, havinga power under the will of her husband to
:;“:E:;’e' ;V;:I_ -~ difpofe of a real eftate; in purfuance thereof devifed it with the
fons for their Fefldue of her perfonal eftate to traftees to turn it all into money,
refpective,  then to lay it out in the purchafe of land ; one moiety thereof to the
L‘_;’Sf:fntec;m_ufe of her brother William for life: then fubjeét to an annuity of -
mon, notas ~ §0 /. to his wife ; to his three fons during their refpe&ive lives, with-

j;;;';g;i;‘;»ied out impeachment of wafte, as tenants in common and not as joint-.
without ifue teDants ; but fo that if any of thefe three fhall die without iffue li-

Jiving at their ving at the time of their death, that part or fhare thall vo0 to the

g:zh[o g:)“to farvivors ; with power to leafe and make a jointure: then to truf-
furvivors with tees to preferve the contingent eftates during their lives; which:
contingeat re- were, after their refpe@ive deaths, to the ufe of their firft and every
Tg;"éir‘sf‘;’n other {fon of their refpe@ive bodies lawfully begotten, feverally and
of their re-  {ucceflively in remainder, according to priorit; 5 and in default of
{g:?ii":g:_‘ fuch iffue, to the ufe of the daughters; in defanlt of them, to the
fault of fuch Ufe of 10 grandchildren of her husband’s fifter, their beirs and af-
iflue, over; {igns, equally to be divided fhare and fhare alike, as tenants in com-
zf‘i‘e‘;,(::olr’ffhe mon, not as jointenants,

3d leavesa -

fon, he thall enly have his father’s fhare, the other two go over.

~ Two of the nephews of the teftatrix, and alfo three of ten devi-
fees over, died in the life of the teftatrix : the furviving pephew left
a fon.

For that fon it was infifted, that he fhould take the whole three
parts of the nephews as tenant in tail ; this not being a devife of a
mere legal eftate in land, but an executory truft, and like the cafe
of money articled to be laid out in land; on which the court will
put a different conflruction, and take larger firides to attain the in-
tent, than .on a devife of land : which intent here was, that no-
thing fhould go to the devifees over till a failure of iflue of all the
nephews.

Againft this it was faid, that the fon fhould take only one third,

his father’s thare; and that the other two fhares fhould go over.

This is not a mere devife of perfonal eftate 5 the queftion depends on

this, whether crofs remainders are limited by this will; and if riot,

whether the court will dire& the fettlement, as if they were. They

certainly are not fo limited : and although where there are only two

objects, crofs remainders may arife by intent and implication : yet it

: 45 not fo, where there are three of more, notwithflanding the plaincft

) I intent;
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intent; from the inconvenience that would follow. Gilbert v. Witty,

Cr. j.635s.

Mafler of the Rolls.

This muft certainly be taken as real eitate ; the fund itfelf comng
out of a real eftate directed to be fold. It is a general rule, ev. in
the difpofition of real eftate, that there is a great difference, where
it is executory and where immediate; there being feveral cafes,
where the court hus taken a greater latitude in the execution of the
former ; where it is executory, the court will often direét it in ftrick
fettlement, where the party would have taken an eftate-tail, ir it
had been an immediate devife; this is undoubtedly executory, ¢
is faid, the intent was, that while there was iflue of the three r -

hews, it thould not go over; and that being executory, it (wouid
be fo direCted. The court will always go as far as poflit'z to {u -
port the intent, but that intent muft appear from the words of he
will. There are few cafes, where evidence of the intent will be
allowed out of the words: it only will where there is a doubt to
whom the refidue is given, or for afcertaining the nature of the legacy
or perfon of the legatee. If then the court is fo very cautious, where
there is evidence to prove the intent, much more ought it to be fo,
where that evidence arifes only from the furmife of counfel or of
‘the party : the court is to carry the will into execution ; not to
make one for the part, or to give that conftrution which the court
thould think moft proper. If this matter was laid before the tef-
tatrix, fhe might think it reafonable, that it fhould not go over,
while there was iffue ; and it might be very proper: but that does
not appear from the words; rather the contrary. The plain con-
ftra@ion carries it after the death of each refpectively; and not to
give a furvivorfhip on the death of one without iffue; for itis given
in common, and furvivorfhip was in the contemplation of the tef-
tatrix, as appears from her directing a furvivorthip for life ; and ha-
ving omitted it in the direction of the inheritance, it is reafonable to
fuppofe, fhe did not intend it. There is no occafion therefore
to have recourfe to the cafe cited, that the court will not give crofs
remainders by implication ; becaufe it does not appear from the
words of the will.  So that one third only goes to the {va, the o-
_ther two to the remainders over, there being no iflue female.

Another queftion was made : whether the fhares of the three de-
vifees over, who died in the life of the teftatrix, were fo vefted as to
be tranfmiflible to their reprefentatives, or fhould lapfe?

Mafter of the Rolls faid, it was hardly te be called a queftion;
for it certainly was not tranfmiffible. 1t muft be looked upon in
the nature of land, and though it was perfonal eftate, it would

lapfe ;
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2 CASES Argued and Determined
l{apfg; being given in common : had it.been given jointly it-would
urvive.

Cafe 39.  Attorney General ver/us Smart, March «, 1747-8.

N information was broughtto have the increafing furplas pro-

fits of a charity fchool, founded by the crown, applied for

the benefit of the mafter; but the mafter was not made a party

thereto. There wasa Cpofs bill to have them applied for the benefit
of .the poor children.

LorRp CHANCELLOR.

“The role that Tt js very unfortunate, that thefe caufes, called charity-caufes, are
an informa-
tion for a cha- More often reduced to the fingle queﬁmn of cofts than any other.
rity is not to 'This is a very canfelefs information, and thould be difmiffed without
‘be difmified, 5y decree, if it was.not for the crofs bill. The dotrine is true in
-but there mauft
bea decreefor general, that where there is an information, it ought not to be dif-
the efablih- miffed, but there fhould be a decree to eftablith the charity accord-
:;::::;f ‘}f’;ds ing to 'the intent of the donor: but that rule relates to private cha-
only in cafes fities ; for where there is a foundation for a perpetual charity by the
ofprivatecha- grown, .it is eftablifhed as well as it can be already, by a higher
rities, not ] . . .
.where foand: authorn_ty than this court. This is a foundatipn by the crown; and
edbythe :there isa particular direCtion by the laft charter, for the application
(erowRe L of the revenuc: nor will I make a decree for the eftablithment of a
-charity, which is properly regulated by charter from the crown.
"The information is plainly brought for the benefit of the mafter;
and had it ftood on that only, it muft have been difmiffed, or or-
dered to ftand over to make him a party. According to the cafe of
Thetford School, 8 Co. 136, if the whole revenue had been applied for
the mafter, it might be a ground to apply the increafing furplus, in
the fame manner, agreeable to the intent; but there has been great
alteration here : as a doubt whether the whole body was not diffolved
for not taking the oaths, and fo a new charter granted by the crown
avho had a right to v1ﬁt) and accepted by the corporation, appoint-
ing a very ample falary to the mafter; in contradi@ion to which,
this information would exhauft the whole for the mafter’s beneﬁt,
and take.it from the poor boys. This.then being an unneceffary in-
formation, and in contradi€ion to the right, the relators muft pay
the cofts thereof, Nothing fhould be more difcouraged than the
.bringing informations colourably for the benefit of a charity, but
.contrary to the real charity,

‘Stephens
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Stephens wver/us Trueman, March 5, 1747-8. Cafe 4o.

Woman intitled to soo/ if the furvived her father, and toOn marrisge
‘a moiety of a real eftate; the other moiety belonging to her of @ daugnier
. . there 1s ali 4~
fiter, after whofe death it might come to her (both coming on the greement that
part of her mother) going to marry a huifband who could make no the father
provifion for her ; the father agrees thereto, and in confideration of}ﬁ'{l;gypff;
natural love and affetion, agreesto give her this 500/ in prefent ner fepasace
for her feparate ufe : the other part of the agreement was, that the “fg,ss?h/- o
real eftate of the daughter, whether in poffeffion, or fuch as thould |, itkd
any way come during the coverture, fhould be fettled to ufes, viz. to unlefs the fur-
herfelf for life ; then to all her iffue by that or any other hufband ; vived him:
. . . and thata real
then to her fifter and her iffue ; then to the father and his heirs.  ate, which

came to her
from her mother, fhould be fettled after the ufes of the marriage to the father and his heirs ; the right heir

of the father intitled to a f{pecifick performance of thefe articles.

This bill was brought by the heir of the father, for a fpecifick per-
formance of the agreement : and for the plaintiff were cited the cafes
of Ofgood v. Strode, 2 Wm. 245, and Vernon v. Vernon, 2 Wim. 595,
and Fugg v. Nafb, Oclober 22, 1744, where Sit Robert Fagg was
feifed of an eftate in fee, and on the marriage of a fon, they cove-
nanted to fettle it to the ufes of the marriage, remainder to the
third daughter of Sir Robert, who, on the determination of the pre-
cedent eftates, brought a bill for performance againft the heirs at
law ; and the queftion was, whether a court of equity would fet-
tle it upon her, who was a mere volunteer ? Your lordthip the:e
held, that every party had a right to have it carried into execution ;
from which a volunteer fhould not be cat off. The fame reafon
holds for carrying into execution, a fettlement on a child by a fa-
ther ; the court extending its power in cafes of agreement to things
not in fee : the haftening the payment of the oo/ was a confi-
deration, and the court does not weigh confiderations of this kind
to fee whether they are adequate or not.

For defendant. It was fettled in Furfacre v. Robinfon in Chan. Prec.
that the court will not compel a fpecifick performance of a volun-
tary conveyance. No decree has been made on the foundation of
a voluntary intereft ; none of the cafes cited went on the ground of
difputing that rule, which governed a court of equity, but that the
cafes were not within the rule, and it would be unreafonable to
carry it to the plaintiff, who is a relation of the half blood to the
daughter.

LorpD CHANCELLOR.

When the rules of the court and the nature and intent of thefe
articles are confidered, this is a ftrong cafe for the plaintiff, that a
Vor. L. U convey-
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conveyance fhould be to the plaintiff in fee as right heir of the fa=
ther. The old rule was, and is now generally (although of late not
fo ftrily adhered to) that none can come here for a fpecifick per-
formance, who does not come under the confideration of the agree-
ment; as that it fhall not be for the benefit of collateral branches
in marriage articles : but as agreements are entire, and the feveral
branches might have been in view, the court has in latter cafes
laid hold of any circamftances to diftinguith them out of it, ftill
preferving the rule in general.  If therefore there was any kind of
confideration, the court would lay hold of it to fupport it, asin
Ofzood v. Strode : there the limitation to the iffue of the marriage was
expired ; but becaufe the father had fome intereft in the eftate fettled,
part moving from him, and it might be prefumed, that he ftipulated
for the collateral branches, they were held within the confideration,
The court has got out of it another way, as in Pernon v. Vernon,
becaufe an a&ion might be brought in the name of the truftees ;
though there clearly -the perfons ciaiming were not within the con~
fideration. 'Then to confider the nature of the prefent cafe; the
father muft be taken, not to be obliged to pay that goo/ in which
the daughter had only a contingency ; fo that if fhe died in the life
of the father, her reprefentative would not be intitled thereto : then
the father’s paying it was a confideration for any benefit, the
daughter might give him in the articles, The intent of the wife,
as well as the other parties was to fettle, whatever fhe might be in-
titled to, cut of the power of her hufband ; which would give her
great power over her property, and over him ; {o that fthe thould not
oblige her to fettle it as he pleafed : and for the precarious and re-
mote intereft limited to the father, the advancing gsoo/ by him
was a fufficient confideration, although not mentioned for a con-
fideration, but natural love and affeCtion only ; for the whole muft
be taken entire, and one part to influence the other. This there-

fore is to be diftinguithed from all the cafes, where it was volun-

tary ; nor was it unreafonable to limit it to the father, rather than
the collateral relations of the mother, who were more remote
than the heirs on the part of the father ; to whom it might be in-
tended to go; and to whom it would be very difficult to have the
reverfion go by limiting it in any other manner than to the father
and his heirs, which was the true way. Then to confider this on
the reafon of Permon v. Vernon, an ation would lie here in the

.name of the truftees, with whom the daughter covenanted for her-

felf and her heirs, againft the mother, if I fhould not decree a
fpecifick performance ;. which I believe, I alfo mentioned as an
ingredient in the cafe of Fagg v. Nafb, where an a&ion might be
brought.  The defcription here intended to take in the whole, fo
that there muft be a conveyance to the plaintiff in fee.

But no cofts ; for the defendant being a difinherited heir, might

well have the opinien of the court,
Corporatin

Digitized from Best Copy Available



in the Time of Lord Chancellor HarDWICKE. 75

Corporation of Clergymens Sons wer/us Swainfon, Cafe 471.
March s, 1747-%

, O&tor Grandorge by his will gave ool to the corporation, Payment of

i/ to be by them applied for the benefit of the daughters of the ’“;'c;()‘b?;ﬁ
poor clergy, as they fhall think fit: but by a codicil dire€ts that executor from
goo /. to “be placed out by his executors immediately after his de- "mlft‘)" ‘;'v‘;e

.ceafe, in government or land fecurities at intereft, to be paid to five d;ce;faﬂets'
poor ‘old women for twenty-one years, if they or any of them {o long notfo of a fin-
lived, making 4. and B. his execators ; who exhibit no inventory or gle'““;‘z;‘z}"‘
-account, but pay the intereft during their lives; and the hufband of P

datereft.
B. after her death, continues to pay her proportion.

Both executors being dead, the plaintiffs brought a bill, as lega-
tees following aflets for payment, and infifted that a minute ac-
count thould not now be taken ; buat that the a@s of the executors

were as {ufficient evidence of aflets come to their hands, asa formal
admiflion woul.ﬁd be.

For defendants it was infifted, that the reprefentative of B. and
not of her hufband, fhould be brought before the court to be
charged : and that, though the court has followed the affets into the
bands of firangers for legatees or creditors; yet the court has not
taken it to be an entire admiffion of affets, but only for fo much.

Lorp CHANCELLOR,

This 1s 2 particular cafe, and fuch as it is inumbent on the
court to affift the plaintift if poflible; and not put them to the
taking a ftri& account of the affets of the teftator, as there cannot
now be a perfonal -examination of the executors. By the al-
teration of the codicil; the corporation had no right to demand
this legacy till after thb death of the five perfons or twenty-one
years: the queftion is as to the fund, out of which it thall come.
The court has often gone upon this, that after length of time the
ads of an executor fhall be confidered as evidence of aflets come
to his hands; efpecially if intereft has been paid from time to time : |
for the executor muft be prefumed to know what he did, although a
fingle inftance of payment of intereft for a legacy by an executor will
never be confidered as a proof of affets. 'What other ground could
there be for continuing thefe paymerits, if the principal had not come
to their hand? There is no one having a right to the effects of B. but
her hufband who furvived her: hisreprefentative therefore is fufficient
without requiring the reprefentative of the wife to be brought be-
fore the court ; thould I order that, they muft go into the ecclefiafti-
«al court, and to what end? It not appearing that the wife had any

2 {eparate
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feparate eftate, As to what is faid of an admiffion only for fo
much ; this is the cafe of a hufband, who poflefling all the aflets
of his wxfe might have applied them for his own ufe ; and a de-
vafiavit would have lain for a wafting by him or his wife. He
had the whole power over the affets, whilft her right to the admi-
niftration continued, and it is admitted, that he continued the pay-
ment of the intereft after her death, There is fuflicient evidence then
of affets come to the hands of the executors, to anfwer the legacy
between them. Let the queftion of the proportion be between
themfelves ; nor fhall they put thefe poor people to a minute account
after this length of time, and after fuch alts by them, and no in-
ventory taken. Nothing is more neceffary than to keep €xecutors to
deliver inventories.

Pole werfus Pole, March 8, 1747-8.

AFather upen bis fon’s marriage gives him a confiderable ad-
vancement ; and having feveral younger children befides who
had no provifion he fells an eftate ; but 500/ only of the purchafe
money being paid, he took fecurity for the remainder in the name
of himfelf and his fon. The father received the intereft and great
part of the principal without any oppoﬁnon from the fon ; as did
his executrix after his death; the fon writing receipts for the
intereft.

A queftion was now madé, whether the fon (hould be confidered
as truftee for the father, or interefted in-his own right?

Lorp CHANCELLOR.

No doubt where a father takes an eftate in the name of his fon,
it is to be confidered as an advancement, but that is liable to be
rebutted by fubfequent a&s: fo if the eftate be taken jointly, fo as
the fon may be intitled by fuwvivorfhip; that is weaker than the
former cafe, and ftill depends on the circumftances, The fon knew
here, that his name was ufed in the mortgage deed, and muft have
known, whether it was for his own intereft, or only as truftee for
the father, and inftead of making any claim, his as are very ftrong
evidence of the latter : nor is there any colour why the father
fhould make him any farther advancement, when he had fo many
children unprovided for; and in ufing the fon’s name, the father
might have a view that the fon thould be a truftee rather than
another,

Hill
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Hill verfus Ballard, March g, 1747-8. Cafe 43.

Son applied to his father to advance him a fum of money upon i°nd by a fa-

. . . . b er on -

his marriage, to enable him to make a prefent to his wife ; jy,. of bis

which the father refufed ; but put it into the method of the fifter’s fon, given to
. . f Yoyatinn the fitter for
advancing the money to her brother ; the father giving an obligation moncy advan-
as a collateral fecurity. cod by hor 10
‘ her brother;

the fon pays the interelt during father’s life, and a moenth afterward’; this is notwithftanding an advancement
for the fon, and a debt on the father’s eftate, not to be indemnified by the fon ; but it would be otherwife,

between ftrangers,

The father’s eftate thereby becoming liable, the queftion now was,
“whether he meant only to be a furety for his fon, and confequently
to be indemnified, as it was argued, he fhould ; the fon having'

aid the intereft during the father’s life, and a month afterward;
which was faid to be flrong evidence of the fon’s debt, not the
father’s ?. ‘

The reading the father’s papers, books, and émemorandums,
was objected to. But Lord Chancellor allowed it; queftions of this
kind, whether the advancing or paying a {um of money by a father
was intended as a bounty to a child, being hardly to be cleared up
any other way ; and there are feveral cafes, where evidence may be
read againft one defendant, fuch as an admiffion in his an{wer, which
in all its confequences, if taken to be true throughout, would affe&
another defendant ; and therefore the court would take it to be true
only in part.

The evidence being read, Lord Chancellor faid, though it was
not abfolutely clear, he thought, there was enough to make a de-
termination upon. It was clearly proved that the obligation was
given for a fum of money advanced by the fifter to her brother
but it importing only a furety, if the cafe was between fhrangers,
the fathér would be indemnified. * But the material part of the cafe
is, that this is between a father and a fon: had the father, infteud
of advancing money, taken fecurity from the fon, to make him
debtor for it, it would be a fraud upon the marriage ; which this
court always difcountenances ; like the cafe where fecurity is given
by the fon to refund part of the portion to the father : between
ftrangers alfo the fon’s paying the intereft would be evidence of
his debt; but the father’s intent was not to take any part of the
burthen during his life, therefore the fon undertook to pay it during -
the father’s life; fo that it was intended as part of the neceflary ad-
vancement of the fon on his marriage : therefore to be confidered
as a debt on the father’s eftate.. ‘

Vor. I. . X But
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But no cofts were decreed againft his reprefentative ; it not being
unreafonable to have the opinion.of the court, upon fuch a dark
-account. ' '

Cafe 44. Attorney General verfus Talbot, March 21, 1747-8.

TInformation HE foundrefs of Clare Hall College in Cambridge appointed
‘that the rela- the Chancellor to vifit: ef f quid repererst corrigendum, to
‘tors fhould be . .

admitted fel. amend it: and to determine .doubts, and conftrue the ftatutes;

Gows of a excluding her heir therefrom.

college ; it .

not being for eftablithmentof a charity it would take away the jurifdiGtion of the common law : they thould bring
a mandamus,

By the will of one Freeman, 2000/, was dire&ed to be laid out
in lands, for the relief of 10 poor fcholars, two of whom to be
fellows of Clare Huall. The executors being truftees of the legacy
agree with the college for it ; and follow the will of the denor as to
the qualiﬁcatio‘ns, which ought to be obferved.

joformation  The information praying that the relators fhould be admitted
ason agene. fellows; the defendant put in a plea thereto: and the general quef-
::hi?ﬁ%;:%ﬁon was, whether by this plea it was fufficiently fhewn to the
ecomt b o court, that there is a general vifitor ? which had two fubordinate
cledtion of queftions. "Whether here is a general vifitor of the college ? And
members or _whether that general vifitor extends to the private foundation by

application of
-the profits. Freeman 2

Lorp CHANCELLOR.

1 have received fatisfation enough to determine on this plea at
prefent ; becaufe it will not be final on the merits ; and certainly
as it is of the firft impreflion, it is of great confequence. If a de-
termination {hould be made, that colleges thould be fill liable to an
account with regard to the eletion of members, or application or
mifapplication of profits ; it would open a door to a great deal more:
-of vexation. This is the firft cafe of the kind I have known,

Noparticalar :As-to the firft queftion : upon what is fet forth, I think, there
fﬁr‘?nglié”o;dsfis a general vifitor on the old foundation. Inftead of the general
wifitor. words creating a vifitor, the founder has {plit them too much, in
directing what to do ; which is the occafion of moft of the quef-

tions in colleges about vifitors. There is no particular form of

words requifite to make a vifitor ; but it muft be conftrued on the

whole from the intent of the founder: but here it is to vifir; to

‘which it is confequential, that he fhall have power to receive ape.

peals, and all other acts of vifitorial power, and :in the general

ereation of it extends to all kind of rights, from the words s guid,

N 7
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€¢. and the vifitor might amove a fellow, and let in another ha-
ving a right ; which as he might do on the annual vifitation, he
might do on appeal : and the excluding the heir thews a ftrong in-
tent, that the thould be a general vifitor, not to a particular purpofe.
Therefore on the feveral ftatutes fet forth in the plea taken to-
gether, the Chancellor is vifitor. The powers are abfolute and
final ; and cannot be taken away by the courts of law in this
kingdom. Sach alfo is the intent; and notwithftanding what has
been faid, it is the moft convenient jurifdi¢tion ; for though perhaps
it may be fometimes abfurd, yet it is lefs expenfive than a fuit in

law or equity ; and in general has been exercifed in a reafonable
manner. ‘

As to the fecond queftion, I think it does extend to the two Newingrafted

fellowthips founded by Freeman. It is faid there is nothing in the felovs {°f).a&
will exprefling or implying, that they fhould be part of the ancient to the wifior's
body: but I think otherwife from the words in the will, that'itjurificion
meant two fellows, according to the nature of that foundation and 2 te fame
PR . . . po-ers as the
inftitution, It is truly faid to be a queftion of great confequence ; old founda-
for if it fhould be allowed, that if thefe original grafted fellows ton.
thould not be under the famé powers, it would create great con-
fufion, It is faid, that this being a corporation could not extend
itfelf, and that therefore this agreement cannot make them part of the
college ; but I muft take them as members : had the number been
limited, they could not have added thereto; but here it was inde-
finite, and the corporation might add in a reafonable manner ; and
they will be fubje@ to the fame powers. And though the agree-
ment be a private contract with the truftees, it is fuch an a& of the
college, as the vifitor had a right to take notice of : fo that as to the
queftion, whether the college did right in refufing the relators, the
vifitor is a more proper judge than a court of law or equity ;
becaufe he can better enter into their qualifications. It will be
open to the relators, who may counterplead the fa&ts fet forth in the
plea: but I muft take it to be otherwife now from the prayer of
the information ; againft which I alfo hold, as it prays an account
for the college may have innocently erred in conftruing the ftatuces.
But why do the plaintiffs come here ? why not bring a mandamaus 2
the information, not being fcr the eftablithment of a charity, would
take away the jurifdiGtion of common law : and though it 15 faid,
boni judicis eff ampliare jurifdictionem, yet 1 am againtt enlarging
the jurifdiction of this court to cafes arifing in colleges on this foun-
dation ; which would caufe more controverfy.

The plea fhall be allowed: it being ftill open at the hearing the
caufe.

Attorney
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Cafe 45. Attorney General ver/us Wyelifte, Fanuary 26, 1747-8.

I\gomina{tlion‘ N the foundation of a charity fchool the wardens of
o ::::nf; were by the ftatates to neminate a mafter within 6o days af-

fchool, noc  ter an avoidance : upon their default the dean and chapter of York

like the pre- yyithin 30 days were to do it: then it devolved to the bifhop.
fentation to a :

living,
: The wardens nominated the defendant Rommney ; who not bein
then in priefts orders, as the ftatute required, the bithop taking it
to be a lapfe, fent notice of the avoidance to the chapter ; who not
making the nomination, the bithop after the expiration of the
thirty days nominated Mr. Craddock, who afterwards made a re- -
fignation of his office into the hands of the wardens of the fchool,
and every other perfon having power and intereft to accept it. They
in five days afterward again nominated Romney, then being in priefts
orders.

To which nomination, feveral obje@ions were taken on the part
of the relators. .

Lerp CHANCELLOR.

In thefe cafes where no perfon has made out a title, the court
having a power to regulate charities, often gives direction to proceed
to a new eletion, according to the ftatutes, It depends here upon
the right of the defendant Romney, which if gocd, is an anfwer to
the relief prayed; and I am of opinion, that on the laft nomination
he has a good title to be mafter.

The only objection to his firft nomination, the not being in
prieft’s orders, though but a flight objection at this time, yet on the
conftraction of the ftatutes canrot be difpenfed with by the court. L
thould doubt indeed, whether to be in priefts orders thould be ftrictly
taken according to the canon law, or agreeable to common par-
lance ; if it turned to that alone: but the fubfequent ftatates fhew,
that fuch orders were meant, as capacitated the perfon to celebra‘e
mafs ; which is a decifive conftruéion on the words of the former
ftatute, and binds me down; for fince the reformation a charitable
foundation for faying mafs, or praying for the fouls, &c. is adjudged
to be performed by faying ihe fervice according to the liturgy, 1 In-

St g5. b.

But the fecond nomination is valid. The firft obje@ion thereto
1s, that the wardens could not nominate him rhis ttcond time, as
upon tke firft avoidance, becaufe the hixcy days given by the founder

I were

=
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were expired, and there was a devolution to the bifhop : to which
it was anfwered, that this is like a lapfe; of which if the bifhop does
not take advantage, he is bound to accept of the prefentation of the
patron; though not fo in the cafe of the crown.  But I think this
not like a lapfe; for a perfon in the fecond inftance is as much a

patron for that time as in the firft : therefore not within the reafon:

of a lapfe ; which is that the cure of fouls may not be neglected.

The fecond objetion is, whether it is good on the reﬁgnation of
Craddock ; and I think it is,

An obje@ion to the wardens right to prefent, is taken from the
want of {ufficient notice to the chapter; though I think the bitho
was mifled in the giving notice, and fhould, if properly advifed,
have gome further, and fent them alfo a copy of the ftatutes: yet
he was not firictly bound thereto in point of law; for he was to
prefume, that they knew of the ftatutes as well as he. Notice is to
be given of the fat; but not of the foundation of right, which

they were to inquire into : as upon notice of an avoidance, the pa-
tron is to look into all the confequences of it.

The next objection is, that the bithop’s turn was never really
ferved : and this has been compared to the cafe of a prefentation
to a living and to a lapfe, that where the prefentee of the king
dies before induftion, or the prefentee of a common perfon be-
fore inftitution, they fhall prefent again; which is true, becaufe
it is by the fame original act: but the analogy of thefe cafes,
is not to be carried to cafes where there are not the like requilites :
and Craddock’s being in acual pofleflion is net material ; for he

might maintain an ejeCtment for the lands, if any, and recover
them ; which fhews he was matter,

Objected, that he was not mafter, becaufe he had not taken *he
oath: bat the ftatates im port, that he was firft to take the office,
being only directory, and not a condition precedent as to the oath.
"The remedy for his not taking it is, that the wardens may torn him
out : nor is it in this refpect to be compared to the officers of cor-
porations ; all the charters being different from this. Then the re-
figning is ftrong evidence of his accepting the bftice. The pro-
ceeding to a new nomination was regular, and within fixty d.ys;
and what weighs with me is, that the refignation was to quie. .
matter ; and for this further reafon it is not like a prefentation, be-
caufe the bithop could not revoke it; which the king before ‘nduc~
tion, or a common perfon before inftitution might do.

The relator then having made no right, which the defendant
has, and no objection to his charalter ; it muft be difmiffed with
cofts.

Vor, L. Y Owen
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'Cafe 46. ‘Owen wverfus Davies, February 1, 1747-8.

“Specifick per- THE bill was for a fpecifick performance of an agreement with

formance of . ¢
an aoreement one, fince become a lunatick, for the fale.of a reverfion upon

~decreed a-  an eftate for life.
. gainit one

.fince become a lunatick.
‘Lorp CHANCELLOR,

From the opening the caufe I doubted, whether under the cir-
cumftances attending the defendant I thould decree a performance;;
but upon the equitable circumftances of the cafe I muft. Itis cer-
‘tain, that the change of the condition of a.perfon entering into an
agreement, by becoming lunatick, will not alter the right of the
parties ; which will be the fame as before, provided they.can come
at the remedy. .‘As if the legal eftate is vefted in truftees, a court
.of equity ought to decree a _performance ; and the act of God fhould
‘no*change the right of the parties : but if the legal eftate be vefted
in the lunatick himfelf, that.may prevent the remedy in equity,

-and leave it at law.

Another.part of the cafe, which-made me doubt, was, the man-
ner agreed on among themfelves for the difpofal of the.purchafe
inoney,; which I fhall not eftablith, but fhall decree the money to
.be taken care of for the benefit of the lunatick. But on the firft

vart there is no imputation by any of the defendants as to the value
.of the contra& and the confideration ; which is agreed to be reafon-
able, and delivers the .court from a great difficulty. The queftion
then arifes, upon what terms it.is.to be performed.; whether in-
- tereft is to be paid, and from what time ?

“Generally on an agreement for purchafe of an‘eftate in pofleffion,
the court never gives intereft for the purchafe money, but from
the time of the purchafer’s coming into poffeffion, where he takes
poficflion before the conveyance is executed, and has the profits:
but here he has not the profits, only the reverfion. It is true, it is
hard to fay, the reverfion fhall be fold feveral years after, and ‘fo
much nearer pofleflion, for the fame price, without any compen-
fation when, the. plaintiff had an abfolute title in equity to the eftate,
and a right to call on the truftees for a conveyance: but that will
depend on the {ubfequent agreement of the parties by aa inftrument
in writing, which appears-to be reafonable, that the refidue of the

Agrecment purchafe money, above what was already paid, ‘thould bear intereit
not ficued by &t four per Cent. but the inftrument not being figned by ‘the plain-
oneparty, — tiff or his ugent, though figned by the other parties, it is argued,
X;‘fre “»d" that he is not bound thereby; but I think he is. There are

| feveral

4
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feveral agreements binding the parties in  this court, though rot
figned by them; as where any thing in particular has been
done thereon: here part of the purchafe money has been paid ;
it is the agreement of all, though figned only by fome, and the

laintiff made no objeétion to this inftrument before the bill, nor
.particularly by the bill : then feveral receipts having been given for
part of the purchafe-money ; if the agent for the lunatick has ac-
cepted of the money in part of the principal, when intereft was
due, without applying it in difcharge of the intereft, the court muft
~do it for him.

If therefore the plaintiff will have a fpecifick performance, it
muft be on fuch a proper application of the money, and payment
of intereft from the .time of that inftrument. No cofts on either

:fide.

Hill verfus Allen, February 3, 1747-8. Cafe 47-
K HE bill was by an apprentice, who againft his mafter’s con=The court
feat bad guittted his fervice of a thipwright, before his time ll mot re-
was out, .and gone on board .a privateer, which took a very con- 0
fiderable prize'; whofe fthare thereof the mafter claimed. rightto als the

v

earnings of his
.apprentice who quitted his. fervice beforg his tume.

‘LorD CHANCELLOR.

:In general the mafter is intitled .to 4ll that the apprentice fhall
-earn 3 confequently if he runs away and goes to a diffcrent bufinefs,
the mafter is intitled at law to all his earnings: ‘yet if a cafe comes
before me in equity, where the mafter, inftead of inftruéting him in
the particular bufinefs his parents intended, encouraged anu feduced
him to go to fea; and to a different courfe of life, I thould incline
to relieve the apprentice againft the mafter’s legal right; otherwife
it would deftroy the faith of the contract between the parents and
the mafter ; but that is not the prefent cafe ; for it appears, that the
mafter took all reafonable methods to prevent this; and is clear of
any imputation. Indeed that roving difpofition in the appreatice,
were 1t not in contradiétion to his contrall with the mafter, is not
to be blamed; being in fome fort ufeful to the publick. Then as
to the bond, given by the boy’s mother, with 30/ penalty to in-
demnify him for any lofs he thould fuftain by his quitting his fer-
vice ; if it appeared to be a ftated agreement for damages, it might
‘be another point : but at the time of giving the bond they were told
all his prize. money would belong to his mafter ; fo there is nothing
in equity to relieve.” I will fend it to be tried therefore in an alionMeriton wer.
at law, as I did in another cafe, unlefs they compound it; but, FHornfbyAnte.
think, the balance thould be in the boy’s favouor.

The thare being 1200/, the mafter accepted 450/,

No
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No cofts as between them ; but the cofts of the managers to be
deduéted out of the plaintiff’s fhare.

Cafe 48. Davies wer/fus Baily, February 8, 1747-8.

Where i HE teftator, having made an abfolute bequeft to his wife of a
ere in a . . g \

will a wife watch and other things given her by any of her relations, and

ot included

X .. theufeof the family pictures for life, gives all the reftand refidue of
,,21;2;,::0;: his perfonal eftate to truftees, to place it at intereft, and permit the
cording to 62- wife to receive the intereft to her ufe during her natural life, and’
L“tfi:: diftri- o her deceafe then the faid refidue, and all fecurities thereof, to
- fach of his relations as would be intitled thereto by the laws in
. force of diftribution, to be divided as the faid laws diret. By an-
other claufe he dire@ed, that whoever commenced a {uit againft the
wife or truftees during her life, fhould have no part of the real or
perfonal eftate ; but that their part fhould go among fuch other of
his relations, as the ftatute of diftribution fhould appoint, to be

equally divided fhare and fhare alike.

The general queftion was, whether the widow was intitled, not
only to the whole furplus of the perfonal eftate for life, but alfo ta
a moiety thereof abfolutely ?

Lorp CHANCELLOR.

"The queftion depends on the claufe of the bequeft. of the refidue,
and on the intent of the teftator from the whole frame of the will:
the intent is plain; the only confideration being, whether the
teftator has ufed proper words to exprefs it. Here is firft an ex-
prefs eftate for life; which is not to be enlarged by fubfequent im+

lication ; for that it muft be very plain. Relation is a very gene-
ral word, and takes in any kind of conneétion ; but the moft com-
mon ufe of it is to exprefs fome fort of kindred either by blood or
affinity ; though properly by blood. The teftator certainly does
not ufe it in the general fenfe, nor in the vulgar fenfe ; becaufe he
refers it to the flatute of diftribution ; which has nothing to do with
affinity, but blood only. Then does it take in the wife # It cannot
be faid there is no relation between hufband and wife ; but the
queftion is, whether it be fuch relation, as is here, meant? He men-
tioned the flatute of diftribution; it certainly means relations in-
cluded in the ftatute by next of kin, which werds are in both the
claufes thereof ufed in oppofition to a wife ; 4indred meaning of the
fame family and kind with the inteftate. But this is nat decifive
in the prefent cafe ; it muft receive the fame conftrution from the
other part, where he gives it after the deceafe of the wife, and
puts her out of the cafe. It were abfurd to {:ppofe, he meant the
wife’s executors to take with his relations: but it refts not here:
1 o o the
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the whole frame muft be confidered ; which was to give the
wife a prefent maintenance, and an ufufructuary intereft; and his
vefting the whole in truftees thews, he did not intend the ab-
folute property of the moiety in the wife; the creating the truft
being merely to preferve the intereft to thofe, who were to take
after her death : otherwife be would have have given her that moie-
ty abfolutely before creation of the truft; and where the other
conftruction to prevail, the family pictures would after her death be
divided among her executors as well as the relations: in the lat-
ter claufe he certainly meant other relations befides the wife ; other-
wife according to the ftatute the wife fhould have one moiety, and
the reft be thared. The intent therefore was, that the wife fhould
have the whole for life only : the other conftruction would be
ftrained, and contrary thereto.

Miller ver/us Faure, February 1o, 1747-8. Cafe 49.

THamas Fennings devifed the furplus of his perfonal eftate to his

brother and his heirs ; and in default of iflue at his death, then
to be equally divided between his two fifters or their heirs, The
brother died in the life of the teftator leaving a fon.

It was infifted, that, as the brother’s reprefentative could not
take, it fhould go over to the fifters.

But Lord Chancellor held, that the contingency, upon which
they were to take, never happened; and it was the fame as if it had
been upon a {iranger’s death, to whom nothing had been given be-

‘fore, who died in the teftator’s life leaving iffue. Therefore it muft
be confidered as an undifpofed part, and go according to the ftatute
of diftribution. -

Millar ver/us Turner, Hilary Zerm, February 11, ¢, so-
1747-8.

'EN marriage articles it was recited, that the grandfather had given
E a bond for 2000/ to be raifed for fuch child or children of the
tnarriage, as fhould be living at the death of the father or mother:
in default of children, to executors of hufband.

The queftion was, whether a child born after the death of the A pofthumus

father fhould be within this provifion, and have a fhare with the child within 2

provifion in
reft. . ] . marriage ar-
ticles for fuch children of the marriage, as {hould be living at the death of the father or mother.

Vor. 1. Z LorD
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Cafe 351,

'CASES Argued and Determined

Lorp CHANCELLOR,

There are many cafes, where a poﬁhumous child is confidered as
in ¢ffe, as to take by devife, to be vouched in warranty, There was
a diftin@ion, that, where the eftate vefted by purchafe, an infint
born after fhould never deveft it; according to the maxim of the
common law, that an eftate by purchafe muft veft eo inflante, that
the laft eftate determines. But in Reve v. Long, the Houfe of
Lords thought this hard ; and therefore an act of parliament was
made with a retrofpect to allow fuch devife ; which was an un-
ufual thing to do for a particular cafe. A bill has been brought in
favour of fuch infant to {tay walle, and an injunction granted: the
deftru@ion of him is murder; which thews, the law confiders fuch
infant as a living creature: in all cafes relating to his advantage he

~muoft be confidered as 7z ¢ffe, according to the rule of the civi/ law ;

{o on the flatute of diftribution he fhall be confidered as living ; the
intention being 'to provide for all the children ; and if that be fo,
the fame reafoning will hold in a marriage-fettlement, where the
intention was to provide for all the children of the marriage. This
cafe differs from Mu/grave v. Parry, 2 Ver. 710; for the teftator
there might have the relations, he knew, only in view; as he might
have had a particular kmdnefs for t}*em but on a marriage agree-
ment, where a provifion is makmg for the iffuc of that marriage,
it it unpoﬂﬁlc they fhould intend to exclude any child on the ac-
cident of his not being born till after his father’s death.  Suppofe
ia this cale a bill had been brought in the life of the grandfather,
to compel himm to give fuch a bond : fhould it not have been di-
rected to be divided among all the children, whether born before or

_after the father’s death? and the conftru@ion muft be the fame

now, as it would have been in life of the grandfather: and I found
myfelf a good deal on this; for fuppofe before the tatute of 10
& 11 Wm. 3. which eftablifhed a contingent remainder to a child
not in ¢ffe, if there had been articles to fettle, and a pofthumous
fon not mentioned ; vet the court would have carried it on,  This
cafe too is ftronger, as there is no other provifion for the children
of the marriage, it is to be conftrued liberally: otherwife, if there
was no other but this one child, he fhould take nothing.

Troughten ve fus Trouorhton, February 23, 1747-8.

Séttlement is made by a father upon the marriage of his fon,

with a covenant that it fhall be free from any incumbrance ;

in confideration of which, the fon covenants to reconvey part of
the eftate after the father’s death, or to pay 300/ to fuch perfon
asthe father thall appoint, The father created an incumbrance of
300/,
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jeo /. by mortgage ; and afterward appoints 500 /. to his daughter,
and dies.

The fon brings a bill to have the eftate dificumbered of that’
mortgage : and alfo to have a bond of the father’s to the mort-
gagee delivered up, and difcharged out of the affcts of the father.

IL.orp CHANCELLOR,

The plaintiff has a plain equity to have the eftate difincumbered of
the mortgage brought on it, in fraud of the marriage-agreement.

As to the bond : where the mortgagor of an eftate, either be- Mortgagee
fore or after the mortgage, contracts another debt with the mort- ;:ymf:é;;e
gagee, for which he gives a bond, and dies, and the equity of a bond by
redemption defcends to the heir at law, a court of equity Will‘“‘°’.’g[,:ggf
permit the mortgagee to tack the bond to the mortgage ; becaufe 1o at law -
otherwife it would caufe an unneceflary circuity, and the heir at Not agaioft
law is debtor for both: but where the perfon claiming the equity of 5:{;:@{::?;-
redemption is as a purchafer for valuable confideration, there is no fderation.
right to tack the bond to the mortgage; becaufe the eftate is not
Mable to the bond-debt. ‘Though the plaintiff is intitled to be in-
demnified as again(t the father, for what he is bound to pay by
the father’s bond, yet he is intitled only out of the father’s aflets.

'Then the quefltion is, how far this 300/ charged on the eftate
disjunétively, is liable to indemnify the plaintiff 7 He is intitled to
be reimburfed out of this 300/, and intereft, if the father’s eftate
is not fuflicient. The fon’s covenant was part of the confideration
moving from him for the fettlement made on him by the father;
in fraud of which was the incumbrance made : and the queftion
is, whether any perfon claiming from the father fhall take back this
eftate or 300/ out of it; without letting the fon, who is a pur- Agreements
chafer, have the benefit of the fame agreement ? which would be™ 2"
contrary to the rules of all agreements, that they muft be perform-
ed on both fides. But it is faid, that this differs, becaufe the intent
was to provide for the fifter of the plaintiff by this 300/ who
ftands equally in the light of a purchafer for valuable confideration
as the plaintiff ; and that therefore, although the father has broke
the covenant, yet this fhall not be taken from the daughter, who
muft be put on the fame foot as children, from whom nothing can
be taken ; but refort muft be had to the affets of the perfon making
the fettlement ; and that is true : but here the daughter was only in
a fecondary light; it being for the father’s benefit, who might di-
re&t it to be paid to a ftranger; by whom it could not then be
«<laimed by voluntary appointment from the father, letting this in-
cumbrance remain, It is like the cafe of a purchafer difcovering

an
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Purchafer dif- an incumbrance, who fhall retain fo much for it, as remains in his
covering & hands: and this 300/. being part of the confideration of the fettle-
may retain fo ment, is in the fame light.  If it was intended for the daughter, it
much. would have been put {o; for the was in the power of the father ;
and there is no other way of making the father to have acted fairly,

\ but by confidering this mortgage as an appointment of fo much ;

the father’s affers muft be firft applied, and if not fufficient to fatisfy
both the bond and mortgage, the plaintiff is intitled to retain out of

the 300 /. the remainder whereof to go to the appointee,

Cafe 52.  Shith verfus Folter, & ¢ con. February 26, 1747-8.

Conveyance H E bill was to fet afide a ftated account and releafe, obtained
of an ellate to . .. . c
which defon from the plaintiff on his coming of age, by the defendant,

dant is intie- his guardian and executor to his father, without delivering an in-
led in equity, yentory, or laying vouchers before him. It was admitted that there

fufpended till . X
an aecount of Were falfe recitals, and feveral errors therein ; and a general accoant

the reft of was direlted.
the eilate ta-
ken, from the danger of the plaintiff’s lofirg his demand.

The crofs bill was brought for a copyhold eftate, to which the
defendant Fyoffer was intitled by agreement with the plaintiff’s father
for 8oo/. though it was not furrendered,

The queftion was, whether it fhould be immediately taken out
of the hands of the plaintiff, or not till after the account taken ; as
it was infifted for the plaintiff that it (heuld not, becaufe both parties
being obliged to come into a court of equity, thofe who will have
it, muft do equity: and it was equal equity that the defendant
fhould make fatisfattion for any part of ths eftate come to his
bands, as that the plaindtf thould convey the eftate come to him.

LLorp CHANCELLOR.

Therale that  That rule does not hold throughout: {o as to tack things together
‘}::V‘:’h:qm]; whick are independent in their own nature; bat wherever the court
muft do ir, c2n doit, they will lay hold of any circumftance for it : and here
holds not foas there is danger of the plaintiff’s lofing his demand, if the eftate thould
:ge‘:im;%fn be taken from him, the defendant having frequently abfconded ;
dependent,but Which makes it very like the cafe of Yacodfon v. Hans Towns, (or
ﬁ‘; Ch‘;‘;;t(‘;vf‘” merchants of Almaign) of part of whole eftate the plaintift Facob-
any circum- /77 and his family had been leflees, and negotiated it for them.
ftance for ir, They brought an ejetment to recover, when the leafehold eftate
:;?Ca;‘n%i;;"’(‘:’r was exrpired. jacg/zfm objeted, that he was a creditor in a long
living abroad. aCCOuNt for negotiating, &¢. and brought a bill, that they fhould not

take the eilate from him, till he received fatisfaion for his demand ;

and an injun&ion was granted by Lord Macclesfield, and continued

2 by
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by Lord King: not that he bad any real lien on the eftate; but
from the difficulty of his getting fatisfaction, if this eftate was taken
from him, as they were a corporation refiding beyond fea: there-
fore they were reftrained from recovering. The fame reafon weighs
here as there; and the conveyance muft be fufpended till the ac-
«count is takenz nor thould Fyffer have a fpecifick performance of
the agreement, till he has accounted for the reft of the eftate.

Tilburgh wverfus Barbut, March 2, 1747-8. Cafe 53.

A Man devifed to his fon and his heirs: and if he died without Devife to one

heirs, remainder over to another, who was half brother to2nd his heirs;

. and if he died
the fir{t devifee, without heirs,

remainder to
his half brother; the devife a fee, and the remainder void,

A queftion was made, whether the firt limitation was in fee, or
in tail {o as to let in the remainder? and it was infifted, that the
doctrine, which excluded the half bloed from inheriting, was with-
out any ground.

Lord Chancellor allowed that: but faid, this was a plain cafe; Tyte 2. Wil
and one of thofe points which the court will not fuffer to be argued, lis: Talb. 1.
as being determined before: that he believed in all the cafes, where
a fee is mounted on a fee, the teflator intended it fhould go over,
but did not ufe proper words; and that he muft conftrue it beirs
generally, unlefs there were fome words in the will to reftrain it
to 7ffue ; nor could he go on the prefumption, that the teftator did
not know the law: this was a devile over to a ftranger, as the

law confiders him, and who could not in any event inherit as heir
to his brother.  The bill was therefore difmiffed.

~

Mendes verfus Mendes, March 11, 1747-8. Cafe 54.

Lvaro Mendes, May 8, 1728, made his will in this manner; Sons,byarea
<« T give boool. to one daughter, and sooo/. to another; and g;';?t’ilsn‘z‘f"
if either or both die before marriage or 25, the legacy with the their father's
increafe or intereft {hall go equally to and among my two fons M. W“!,i?titlec_lto
and ¥. and I dire@, thatmy wife thall have the education and main- ;:f;;d‘;%":fs
tenance of my children: and all the reft and refidue of my eftate portions or an
both real and perfonal, I give to my faid two fons equally fhare and advancement
i in cafe of the death of either of them, the whole refi- 5 thangh:
fhare alike ; and in cafe of the death of either of them, the whole refi- ;; ‘though
due to the furvivoi : if both die without leaving lawful iffue, then the words did
half to my wife, and the other half to my two daughters equally, and "ot *arrantie
their iffue; and for want of fuch iffue, to the furvivor: and if all
my four children die without leaving iffue, then to be divided
among collateral relations,” There was a wémorandum in the con-

Vor. L. A a clufion,
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clufion, defiring 600l per Ann. thould be allowed to his wife, -
for the children’s maintenance, 100/ for each girl, 200/ for each
boy; and in cafe of the death of any of the children, the inheritor
or inheritors are to pay their fhares or proportions, {o that the faid
600/, per Ann, {hould not be deficient,

The fons having attained twenty-one, brought a bill to have thewr
portions paid to them, not fubjet to any conungency.

It was admitted there was no real eftate.

Lorp CHANCELLOR.

This is a very incautious will, and it is difficult to find fuch a
conftru@ion, asupon all the parts of it will fatisfy one’s mind: but
this foundation muft be gone upon; thatit is a will by a father
making provifion for his wife and children; in which he muft be
prefumed, unlefs there are exprefs words to the contrary, to make
fuch a one, as would anfwer an advancement and portion : otherwife
it were to fuppofe bim te a& unnaturally. In order thereto, if the
words will bear it, {uch a conftrution muft be made, as will
enable them thereby to provide for a wife and children ; otherwife it
would not anfwer a paternal difpofition. 1n this view to confider the
will, the firft difficulty arifes on the claufe difpofing of the refidue to
the fons; . and on the death of either to the furvivor; what is the
meaning of thofe words, and the contingency there defcribed? The
fons were then extremely young; it is admitted on both fides, that
thofe words muft receive a reafonable conftruction, and be reftrained
to a death under particolar circumftances ; and mean not a death
at any time and under any circamftances; becaufe he knew by
the courfe of nature, they muft die, and might live long and
have children; in which cafe he could not intend it. It is con.
tended for the plaintiffs, that the true cenftruttion is, that they
are tied up to a death without iffue in the life of the teftator; but
that could not be meant; becaufe in all the provifions of the will,
where he ufed thofe words, be means after his own death, and after
his will takes place; as is plain, where he gives the portions to
the daughters refpectively, &e. of which there could be no increafe
or intereft till after his death. Another conftruion infifted on for
the plaintiff’s is, that it fhould be confined to a death without iffue
before twenty-one, then to be vefted, divided and paid: to which
it is objeted, that although that would be a reafonable conftruc-
tion, yet there are not words to warrant it, but upon the whole
that is the true conftru@ion; for the teftator, wherever he ufes
thofe words, means a death of the children before fuch time as
they would want their portions: this conftruion arifes alfo, where

he
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he directs the maintenance; being a declaration of his will, that A diregtion
the wife fhould have the education of the children; which I:g:;}’fg that
think, might amount to a devife of the guardianfhip, (though it is hould have
not peceflary to determine that), and then it would be clearly till theeducation,
they arrive at twenty.one,  But it maft receive the fame confirac- ) o200
tion, although it thould not amount to a devife cf the goardianthip. the goardian-
It is true, that a guardianthip in focage determines at the age of four- ip-

teen, but here are no jocage lands; therefore it will import a guardian-

thip ull twenty-one, Then the difpofition of the will muft be altered,

and the memorandum inferted here, where he dre@s the mairt:-

nance; for it is not a codicil or diftin@& inftrument, but oneentire in-
{trument, and would have been i1.t:rlined, had there been room: the

meaning of it was to keep up the fund 600/, per Ann, entire, although

{fome of the children fhould die during their minority. The inheri-

tors, who were to make it up, mean thofe who took the fhares as

furvivors of thofe dying; the death of any children there is clearly

before twenty-one: the effe@ then, that this will have on the next

claufe relating to the refidue is, that it muft be conftrued in the

fume fenfe as he has ufed juft before; which will alfo anfwer all

the intent of the father, In this claufe of maintenance, I take in

the marriage ot the daughters; which would determine the guar- The guar-
dianfhip of them, though not of the {fons: as was adjudged in the g;‘i}“‘hhlgr:ﬂe_;
cafe of Lord Shaftefbury : but there are befides, the werds wizhout tern%ined by
leaving lawful iffue; and death there in every part muft be con- marriage, not
fined to a death before twenty-one, in the cafe of the fons; or before fo of fons.
‘marriage in the cafe of daughters. Thefe words explain alfo the

former death without iffue; {o that if they bad married before twenty-

one, and bhad lawful iffue, the portion thould not go over. Alil

the contingencies then being out of the cafe, and the fons having

atrained twenty-one, ‘they are intitled to their portions: the other
cenftruétion would be harfb, and hinder them from making any

provifion for a wife; and therefore it is very happy that that memo-

randum was added.

Benfon wverfus Dean and Chapter of York, MarchCate 55.
1747-8.

Queftion arofe upon the conftruction of the ftatute 29 C. 2. 8. Confiruction
made for perpetuating the augmentations of poor vicarages, VoD 24 C
5 .. q 1c 2. 8. for per-
and upon the fafts, how far they enabled the plaintiff to avail him- puating aug-
felf of that conftruction, fo as to be intitled to the benefit of f{uch mentations
augmentation, which was in this cafe referved in general words:‘c’;f;‘;‘;:_v"
and it was proved that it had been conftantly paid from 1661 to

1743, to the vicar of this parifh,

LorD
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LorRD CHANCELLOR.

By the vacancies happening in the church preferments, upon the
great alteration of the conftitution by the fequeftration and fale of
them, there were great eftates and incomes likely to arife to the
perfons who fhould then fill thofe incumbrances: it was therefore
not to be wondered at, if a divifion was fought after : but the
coming of thefe great fines to the prefent pofleflors was not the only
reafon for the augmentation; not extending to the fucceffion,
which would ftill be confined to the referved rents: but there was
another reafon; becaufe the inheritance of thefe eftates were greatly
improved by being purchafed by private perfons, as particularly a
great one by Chief Fuftice St. fobn. It was therefore proper, they
fhould be under obligation to apply it to augment poor vicarages.
That produced the King's letter, upon which the a¢t was afterward
made; the conftru@ion whereof is to be confidered.

In this church it is to be prefumed, and in feveral others, that-
fuch refervation was made ‘upon the leafes, then granted by way
of augmentation, as was moft natural to give it to poor vicarages’
impropriate, It was originally the regular clergy that plundered
the church, although by the diffolution of monafteries it came into
the hands of the Jaity. Upon the nature of this refervation, the
terms of the a&, and the fact of conftant payment, I think, there
was an appropriation for the augmentation of the vicarage in quef-
tio, The alt foppofes, the refervation might be made differently;
in fome appropriated, in others not: it intended to eftablifh fome
of thefe refervations, where the refervation was not made to the
vicars or curates, as the recital of the preamble thews. The quef-
tion then is, whether this appears to be intended to be referved for
the benefit of the vicar or curate, though not referved to him; the
alt intending to take in not only cafes of exprefs reflervation, but
alfo of intent: and here that conftant regular payment for {o long a
time, is the firongeft evidence poffible, that it was fointended. Ano-
ther claufe in the act appears to be intended for fome cafes, where
there had been a general refervation and an agreement for application
of part for the augmentation of fome poor vicarages; within
which claufe this feems a cafe intended to be brought; and fuch
ufage of payment is the ftronge(t evidence of fuch agreement. Ano-
ther claufe is material, v72z. That if a queftion fhould arife con-
cerning the validity of fuch grants, fuch favourable conftruction
fhall be made for the benefit of the vicar, as has been made in com-
miffions for charitible ufes, which, I think, is the fame as I have
inade here. 1 know but one cafe upon this act, in 3 Lew, 82.
which I mention for the particular manner of declaration, and fuch
as I never faw, {quam pene fe babet) which the court allowed of
there.  The dean and chapter might be tompted to take thele aug-

2 mentitions
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mentations to their own livings; I do not {ay they have done it, but
it would be inconvenient to leave them fuch a power, and fafer to
pin them down: upon the whole, the plaintiff and. his fucceflors
are intitled to the benefit of this augmentation ; and it is not in the
power .of this body to difappropriate it, and give it to any other.

The rule, upon which the commiffioners for poor vicarages upon
the {tatute of Queen Arne have gone, in judging what is a poor
living, is to value only the certain tithes the vicar was intitled to,

not the uncertain ; {uch as in tewns wheie it depended en his good
behaviour,

Revel verfus Watkinfon, Fune 11, 1748. Cafe 56.

Obert Rewel devifes his eftate in truft out of the rents and profits Devife, fub-
je€t to pay

to raife by lealing, mortgage, or fale, enough to pay what bis e o .
perfonal eftate thould be deficient to pay: and fabje&t thereto in gages, 102

truft for his only daughter in ftrict fettlement, remainder in ftrict daughter in

fettlement to his brother ; remainder over, firict fetdle-
ment, remain-

' der over, the
ettate not {ufficient tokeep-down the intereft during the life of a jointrefs by a prior fettlement, though

more than {ufficient afterwards, the jointrefs living two years and for life, arrear accrued : the whole profits
during the daughter’s eftare L. thall be applied to keep down the intereft ; the furplus arifing on death of the

jointrefs being accruer to the fame traft eltate, maft be applied to anfwer the former deficiency, and not
to let itcharge the remainder,

The eftate devifed to the daughter was not fufficient to keep
down the intereft during the life of the mother, who had a ]omturc
upon the effate by a prior {etttlement: although upon her jointure’s

falling in, it was more than fufficient. But the mother living two
vears, an arrear of intereft accrued.,

The daunghter married the defendant Pegg, and died without
iffue.  The brother of the teftator brought this bill to have s004.

which bad been puid by the trultee to the defendant Pegg, applied
in payment of the debrs.

Lorp CHANCELLOR.

Two things are very plain,  Firft, that originally, and according
to the nature of this truft and courfe of this court, the plamtxff has
atight to have this 400/ fo applied: but fecondl y, it is as plain
on the part of the defendant, that though the whole eftate is liable
in refpe& of creditors; yet, as between tenant for life, and him in
reverfion, the tenant for life is only obliged to keep down the in-
tereft : for the court will not conftrue it fo as to exhauft the profits
during his life, without fomething particular.  The word feafing
makes no difference ; morigage or fale coming after: and where-
ever thofe words are inferted, there is no inftance of the court ob-

Vour. I. Bb liging
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liging a tenant for life to do more than keep down the intereft,

vnlefs there are particalar direCions, that all the profits fhould be
gutt}}ie ﬂapplied. The reafon of the determination in Tvy v, Gilbert, 2 Wm.
b B3y 13, was, that although the words rents and profits, ufed generally
maintenance _Without more, imply a power to fell ; yet the teftator had there
f};’éf“%i:gzef:fexplained and reftrained it by the fubfequent word /Jeafing : but no
be;né as a doubt was made, that if the wordsmorigage or fale were added, the
child unpro- inheritance fhould have borne the barthen.
vided for,

The next queftion, thoughnew in fpecie, isalfo clear : whether,
here being comprifed in the truft an eftate in poflcflion, and alfo
in reverfion (upon the death of the jointrefs) which, when it fell
into poffeflion, would be liable to the fame truft, the tenant for life
is bound to keep down the intereft only, as the profits came into.
pofleflion from year to year: or whether the whole profits, as far
as they will go, during the eftate for life, hould be fo applied to
an{wer the deficiency in the mother’s life ?

Secondly, taking it either way, whether the daughter was intided
to any allowance of maintenance during the mother’s life ?

As to the firft : T am of opinion, that the whole profits during
the continuance of the eftate for life, {hould be applied to keep
down the intereft during that eftate. It is only by conftruion in
equity, that tenant for life thould pay only the intereft ; as other-
wife the creditor would come upon him for the principal,  If there
is tenant for life,’ remainder for life, and during the firft eftate for
life, the whole profits are not {fuflicient to anfwer the intereft of the
debts, fo that there is an arrear: 1 agree to what is faid for the
defendant, that it fhall be a charge upon the inheritance, when it
js by the fame fettlement; tenant for life being then cnly obliged to
lkeep down the intereft incurred during hisown life s but that is not
the prefent cale, for here the mother’s eftate for life was by another
fettlement ; during whofe life the profits of the eftate in poffefiion
were not fufficient to keep down the intereft, but afterward more
than fufficier t. That furplus being an accruer to the fame truft eftate
muft be applied to anfwer the former deficiency; and the truft muft
be confidered as entire during the daughter’s eftate for life. Any
other conftru@ion would create inconvenience and confufion; for
thefe truft eftates partly in reverfion and partly in pofleffion, are very
frequent : and if tenant for life, vpnn eftates dropping in, thounld re-
ceive the profits from the fines, and let out at arack-rent, without
applying the profits to the arrears incurred before, there would be a
great arrear upon the remainder man.  Nay, were the eftate acciden-
tally improved, it ought to be fo applied : or if a lofs happemred by
tenants, the profits coming in afterward fhould be fo applied.

2
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But then the daughter muft be allowed a maintenance out of
this truft eftate doring the mother’s life; for fhe ftands entirely in
the light of a child unprovided for during that time, and at the
mother’s pleafure : and the court will not, in favour of a remain-
der man, fuffer all the furplus profits to be exhaunfted to difcharge
the intereft in exoneration of the eftate, and leave a daughter and
heir at law to ftarve: for which I can cite a ftronger cafe; that
of Butler of Woodball before Lord Harcourt, where, though it
was in the cafe of a nephew, and all the profits of the eftate de-
vifed fubject to the truft of payment of debts, yet the court held
the uncle could not intend his nephew fhould ftarve; and dire@ed a
reafonable maintenance to be paid him out of the profits; it appear-
ing the creditors were fafe, or fubmitting to it. Then furely the court '
will do it for a child, and when the diftribution of it is in the power
of the court: and a legacy to a child payable at a future day fhall
carry intereft, where it would not in the cafe of another perfon: and
upon this foot muft the account be taken.

Arnot werfus Bifcoe, Fune 13, 1748, Cafe 57.

¥ 'HE dcfendant Bzfitoe acted as an agent for the other defendant Attorney on
Stephens; who wanting money, propofed to the plaintiff the fale of an e-

- . . . . . ftate not dif-

{alc of a leafehold eftate: the plaintiff entered into articles for it, cofing to the
paying oo /. in part, for which fum he took a bond from Stephens ; buyer an in-
but before the execution of the conveyance, the plaintiff difcovered cumbrance,

. . ) . liable to make
that it was incumbered with a mortgage, on which there had been fatisfaction 5

a decree of foreclofure in Chancery. ;"hidt‘ ’fs:r;f
erent I
difclofing the

fecrets and circumftances of his client.

hereupon he brought a bill againft Bi/coe for the o0 /. in de-
fault of Stepbens; charging that Bifcoe did not difclofe the incum-
brance, but declared the tide to be in every refpect good, for which
the only witnefs was the plaint.if’s fon; and it was denied by the
an{wer of Bi/coe.

Lorp CHANCELLOR.

There are two confiderations in this cafe: Firft, the general
equity, upon which the plaintiff has brought his bill; which is not
in fpecie a common equity. Secondly, the queftion of the fact:
whether thereis fufficient evidence again{t the defendant to enable the
court to make a decree againft him, upon this principle of equity,
that in tranfaGing a purchafe or bargain, wherever the buyer is
drawn in by mifreprefentation or concealment of a material fact
or circumftance, fo as to be injured thereby, and that done with
intention and fraud, he is intitled to fatisfaction here? Which is the
general principle, and is carried to a particular inftance; wdhere

one
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done by any perfon, who is attorney or agent, not only of the
buyer but feller.

The general role is true with regard to all perfons having intereft
in the eftate ; andalfo with regard to the attorney, agent, or folicitor
of the buyer; having a truft and duty with his principal ; and is
liable to make fatisfaction, if participant in the tranfaction; as was
partly the cafe of one Canf, who was employed on both fides;
which often bappens in purchafes, althongh more frequently in
mortgages. And if the attorney of vender of an eftate, knowing of
incumbrances thereon treats for his client in the fale thereof without
difclofing them to the purchufer ot contrattor, knowing him a ftran-
ger thereto, but reprefents it fo as to induce the buyer to truft his
money upon it, a remedy lies againft bim in a court of equity:
to which principle it is neceflary for the court toadhere, to preferve
integrity and falr dealing between man and man ; moft tranfa&ions
being by the intervention of an’attorney or folicitor. 1 diftinguith
greatly between this and not difclofing the general circumf{tances
of his client, with the knowledge of which he is trufted, of which
it would be improper to give notice: but otherwile when dealing
for the purchafe of an eftate. This principle is not to be doubted
in the cafe of vendor himfelf, or of a perfon who had intereft,
knowing of the tranfaction or purchafe: which was the foundation
of the decree by Lord Cowper, where a mortgage was made of an
eftate tail, without fuffering a recovery : the peifon who was iffue
or remairder in tail, was clerk to the attorney, and ingrofied the
conveyance, without difclofing his title, though knowing of it.
Upon a bill for foreclofure, when heinfifted on his tide, the mort-
gage was made effeCtual againft him, on this circom{tance of privity;
which was held  fraudulent, without any other particular fraud; al-
though at the time of the fraud be was a minor about twenty, of -
fuch an age as that his contract would not affe& him. Then the
connexion between an attorney and his clicot cannot be a ftronger
excufe for him, than the iffue or remainder man o tail had in that
cafe it would otherwile be dangerous, if the attorney of vendor
fhowld not difclofe fuch incumbrances ; which is not difclofing fe-
crets, or the circumftances of his client, but what the purchafer bas
a right toknow, This therefore is a good cquity for the plaintiff
againft Bifcce in default of the other defendant, if it ccmes out fo.

The next confideration is, whether there is fufficient proof to
‘bring this within this equity ?

But firft, fome objecions muft be taken notice of; that here
the ;oo /. was not advanced by the plaintiff on the credit or fecu-
rity of the eftate; that therefore if the incumbrance was difclofed
at the time ‘of the conveyance, not of the articles; it is fufficient;
which is truc in fome degree: but in general it is fair and right,

that
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that it thould be difclofed at the time of the articles; for then the
plaintiff might not have proceeded in his purchafe: but taking it to
be at the time of the execution of the articles, it muft be where
they are executed entirely; not where partly at the time of the ar-
ticles, and part of the money then advanced; for then it was as

jult, that the plaintiff (hould know of the incumbrance, as it would
be in gcneral at the execution of the conveyance.

But it is objected farther, that the plaintiff took a bond; but that
was for farther fecurity: if a mortgage was made of this leafehold

eftate, a bond would be taken; {o that the taking the bond does not
differ it. ’

As to the material fa@t of equity, though there is but a fingle One witnefs
witnefs for the plaintiff, and that to be taken with the conneétion ot fufficient
: - . if denied pofi-
between father and fon, it is evidence here; though not by another yyely by an-
law, But if this fingle evidence is denied by the anfwer, there is not fwer.
{efficient to decree upon, :and the bill muft be difmiffed, which is
the rule: but the anfwer is not ad diem, the charge being pofi-
tive, and the anfwer only to belief; which is not {ufficient to contra-

di&t what is pofitively fworn: nor could he be convitted of perjury
thereon.

On the fa&, upon which I doubt, I think the evidence not clear
enough to make a decree; bat will fend it to law to be tried on two
iffues: Firft whether Biftoe, or any perfon concerned for him in
the parchale, gave notice to the plaintiff of this incumbrance? Se-
condly, whether at or before the execution of the articles and bond,

or either of them, the plaintiff, or any perfon for him, was informed
thereof ?

L® Farrant verfus Spencer, fune 14, 1748. Cafe 58.

Ames Saqunders, captain of an Eaft Indian fbip, devifed 1000 /. Devife by a

a-piece to M. and C. to be paid at twenty-one or marriage; then ﬁ??;fﬁff:ﬁﬁxf
gives them all his houfehold furniture, linen, plate and apparel what- gpicare, li-
{foever; and in cafe of the death of either before marriage, every thing aen, plateand
as before bequeathed, to go to the {urvivor or their iffue: “ I mean ?fg:fl ‘i‘:f“’
if either of them die unmarried before me.,” Then the refidue he cludes only
‘gave to be divided into fifths; two parts to M. and C. or their iflue, Wl;;liils(fg;:o-
in default thereof to the furvivor or their ifflue, one part to . S. or :‘ot i:m for
his iffue, one part to another brother, whofe name he had forgot, or wrade or mer-

his iffue; another fifth part to B. §. and her children. chandife.

The firft queftion was of the extent of the fpecifick bequeft;
which it was argued, fhould take in all plate whatfoever, India and
dimity goods, and fome rough diamond:,

Vor. L. Cc Againft
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Againft which was cited the cafe of the Duke of Beauford v,
Lord Dundonald, 2 Ver.

Lord Chancellor faid, That cafe depended on the Jocality of the
defcription;-and direted this to be fent to a mafter, to diftinguith
what goods he had for his own domeftick ufe, and what for trade
or merchandife; without which it was impoffible to determine of the
extent of the bequeft; for it clearly included only the former,
according to the opinion of the Houfe of Lords, in Prat v. Fackfon,
2 Wms. which decree was the ftronger, becaufe of the words houfehold
ftuff; as alfo becaufe it was a conftrution to be made of marriage
articles, where the wife was a purchafer, of what fhe was to claim;
here they are only voluntary.

On the other part of the will, Lerd Chancellsr took the teftator’s
meaning to be, to devile to fuch legatees or their iffue, as he knew
not whether they had children living or not; but to fuch as he
knew had children living, he gave it jointly to them and their
children, -

But was he not of that opinion, he could not conftrue it {o as
to make it void; but would conftrue the word or, and, and fo veft
it in the parents, the firft takers.

N. It was faid at the bar to have been determined by his lordihip,
that medals would pafs by a devife of money, where kept with money;
not where kept diftinct, ‘

Cafe 59. Randal verfus Cockran, Fune 17, 1748.
Tnfurer after HE Kiog having granted general letters of reprifal on the
farisfation

oo ' Spaniards for the benefit of his fubjedts, in confideration of
tands in place . . : '

of the affared the Joffes they fuftained by unjuft captures; the commifiioners would
as tothe goods not fuffer the infurers to make claim to part of the prizes, but the
fﬁ&%’:‘o:rﬁ owners only, although they were already fatisfied for their lofs by the
proportion for infurers; who therenpon brought the prefent bill.

what he paid. .

Lord Chancellor was of opinion, that the plaintiffs had the
plaineft equity that could be. The perfon originally fuftaining the
lofs was the owner; but after {atisfaGtion made to him, the in-
furer.  No doubt, but from that time, as to the goods them{elves,
if reftored in fpecie, or compenfation made for them, the aflured
ftands as a truftee for the infurer, in proportion for what he paid;
althcugh the commiffioners did right in avoiding being intangled in
accounts, and in adjufting the proportion between them, Their
commiifion was limited in time; they fee who was owner;

' nor
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nor was it material to them, to whom he affigned his intereft, as it
was in effect after fatisfaltion made.

Swynfen wverfus Scawen, Fune 18, 1748. Cafe 6o.

IR Thomas Scawen having three fons, gives in his lifetime A debt by co-
6000/, to Lewss the elder; and vpon the mamage of Lewsis, :’;’;"e“:r“n“c’li;
covenants to give or leave him 4000[ more: but there 1S RO men- ang no men.

tion of any intereft in the deed. tion of inte-
reft: the court .

would not re-
duce it lower than § per cens.

To the two younger fons he devifes the (urplus of his perfonal
eftate, and a real eftate after the death of their mother: and to each
of hlS children 200/ for mourning.

Upon his death Lewis borrows 4000l from the plaintiff, and
dies. The plaintiff as his adminiftrator, brings a bill for a fatif-
faion out of the father’s aflets for the gooo/l due to Lewss, and
for the 200/. legacy, with intereft at five per cent. for both fums.

Againft this it was argued, that the two younger fons had a much
lefs (hare than Lew:s; and that the court fhould not add to the
inequality: this 4000/ was not a debt on the eftate, but fhould
follow the pature of a legacy; the rate of intereft for which, where
none is mentionéd, is in the difcretion of the court.

Lorp CHANCELLOR.

Had the younger children no other provifion than the furplus,
which is likely to come out fo much below the thare of Lewrs, 1
{hould have endeavoured to have added to that furplus; but for what
appears, they may have an equal provifion with the other, by the
remainder of a real eftate, after the death of the mother, who is
now very ancient. But had it been otherwife, this 4oool. under
the marriage articles, is not in the power of the court; not bein
a voluntary 'provifion or legacy, or falling under any of the rules
in which the court exercifes a difcretion; but it is a debt by cove-
nant, . affeing both real and perfonal affets; and for which an ac-
tion at law might be brought, wherein a jury would have computed
intereft at five per cent. 'There is no ground then for a court of
equity to vary the right upon a debt contracted for the moft va-
luable confideration, marriage: but were there any colour for re-
ducing the intereft, there is the ftrongeft reafon againtt it, vz, his
borrowing of 4o00/. at five per cent. which fpeaks, that he was
intitled thereto as a debt from his father’s death; which not being
then paid to him, he therefore borrowed a fum equal to it.

As
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Legacy for
mourning out
of perfonal
eftate carried
s per cent,

Cafe 61.

‘Where the
iffue of the
marriage is
not intitled
to have this
eftate fettled
on the marri-
age difincum-
bered out of
their father’s
elthte.

CASES Argued and Determined

As to the 200/l legacy, the general rule is, that where there is
an ample perfonal eftate, a perfonal legacy will carry five per cent.
although the court fometimes exercifes more liberal difcretion in
cafes of younger children, or where charged upon land. If the
court was always in thefe cafes to enter into inquiries, how much
the perfonal eftate would produce, it would be inconvenient ; al-
though the court fometimes does it in family cafes, where all arifes
out of the fathe’s will, and all of the fame kind, and a deficiency
likely to bappen: but this is for mourning; which, if he has acted
properly with refpeét to his father, he bhas already expended out
of his own pocket: and the plainuff is intitled alfo to five per cent.
for this,

Clarke wverfus Samfon, Funme 21, 1748.

Dies indebted; leaving a perfonal eftate confifting partly in
* leafehold, which was fubje€t to incumbrances by mortgage
with covenant for payment of the mortgage money ; having devifed
this leafchold, with other eitates, to his fon for life, and after. his
deceafe to the iffue of his body, with limitations over; making him
executor and refiduary legatee. Not long after his death the fon
makes a fettlement thereof npon his marriage; and defcribing him-
felf as heir and executor of his father, and reciting and referring to
the will and the limitations therein, and reciting the intended mar-
riage and jointure, grants and affigns this leafebold eftate to truitees
to permit him and bis afligns to receive the profits during life, then
to his wife, then to the ifflue male and female, then to fuch other
perfon who fhould claim it by will of his father. After the death
of him and his wife, their iffue bring a bill to have an affignment
by the truftees; infifting that the {cttiement bring for valuable con-
fideration, alchough there was no exprefs covenant to difincumber
it, their father had obliged himfelf thereto, :

Lorp CHANCELLOR.

There is fomething pacticular and {pecial in this cafe; but upon
the whole circumftances the plaintiffs are not intitled to the relief
fought; which is fought in prejudice of their father’s creditors; for
if it were otherwife, it would be immaterial to controvert this point;
this leafechold being perfonal eftate ; the refidue of which the plain-
tiffs are intitled to,  As this ftood originally on the will of the grand-
father, this leafehold being part of his perfonal eftate was fubje@ to
thefe mortgages; and the equity of redemption fubje@ to all the
reft of his debts, even by fimple contra@; but being fpecifically
devifed, other parts of the perfonal eftate ought to be firft applied 3
and if the father pays off the debts with his own money, he will
have a right to ftand in the place of the creditors to receive fatisfac-
tion out of affcts.

) But
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But then the queftion arifes of the effe@ of the father’s {uttlement :
and whether it gives a right to have the eftate difincurabered for
the plaintift’s benefit, I am of opinion, that from the natare of it,
they have not fuch a right: T agree, that the father being executor
might, according to the rules of law and equity, if he wanted mo-
ney to pay, have fold and applied it to payment of debis, and the
vendee might retain it againft all claiming vnder the will, if no
fraud or collufion. But the queftion is, What was the intent of
the parties in this fettlement? They knew they were making a
fettlement of the eftate of the grandfather ; and muft koow, that
-this with other afiets was liable to his debts; and - there being no
covenant by the father to difincumber ir, the intent was to leave it
on the will, with regard to the iffue of the marriage ; and it feems
-to be made only to clear a doubt, whether the iffue could take by
-purchafe? There is no ground therefore to oblige the father ont
of his own eftate to difincumber it : but it is faid, the word grant
-of itfelf importsa covenant; which it does at law: but that is where
. there is no particular covenant, which there is here ; and there is no
inftance where the court con(’uues that general word to difincumber
an eftate, - genexally againft every one, where there is a particular
.covenant in that deed, which limits the operation of it. Upon the
whole therefore, the intent was to take this eftate in the manner
left by the grandfathers will, fubje@ to his debts: but the father
“having paid them off, if the queftion was between the plaintiffs
-and any perfon taking voluntarily under the fathes’s will, who had
made any other refiduary legitee, I fhould bave thought, the
plaiotiffs’had good right to have that perfonal eftate fo applied;
bat being between the plamuﬂ% and creditors, and no covenant, (ex-
~cept what reftrains:the word grant) it would be a ftretch of equity
toward injuftice, fhould the plaintiffs bave this eftate fo as to leave
theirfather’s debts unfatisfied,

Saville verfus Tankred, Fume 21, 1748. Cafe 62.

HE bill was brought for an account, and for the delivery of Obje&ion for
*a ftrong box, which was in the cu{’cod] of the defendant, %ent of par-
and in which were found jewels and a note in thefe words, Jew-
_els belonging to the Duke of Devonfbire, in the hands of Mr, Sa-
“wille ;”” whofe reprefentative the plaintiff was, and in whofe poficfiion
they had been from 1695 10 1745..

An objeCtion was made, that the Duwfke’s reprefentative thould

have been made party, to fee.if he claimed them; becaufe it was

faid exprefsly, that they were his, and nothing faid of an affign-
_.ment to. Savillz,

‘YVor.d Dd Lord
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Tird Chancellor over-ruled the objection : for pawnee of a pledge,
as Saville was, may bring frover or detinue at law for it without
troubling himfelf with the pawner; for he has a fpecial property,
But {uppofe he was:not pawnee, buthad only the pofieflion of them,
and delivered them to another: that perfon has nothing to do with
ithe :Duke, Therefore let thefe jewels.come into ‘his hands which
way they will, he may give the cuftody of them to any one, and
:have them back without harting the Duéke or his seprefentative,

‘Cafe 63. ‘Marryat werfus Townly, Fune 27, 1748.

;4?;‘??5‘(?0;;“‘ ELias Pierce made his will Augyf? 13th 1724, and deviled all his
as his three real eftate whatfoever and wherefoever, to traftees in truft to re-
-daughters at- céive the rents.and profits, and to make or renew leafes, as occafion
‘:‘:};Z%:?:" fhall require,and upon the ufual fines: and as foon as his three daugh-
.agesof 21, teters Anne, faneand Catherine, attained their refpective ages of twen-
poonvey 1o ty-ong, -to convey the faid real eftate to them and the heirs of their
‘heirs of their DOdies, and their heirs as jointenants, and to whom he gave and de-
:bodiesasjoint- vifed the fameaccordingly:: and for want of fuch iffue, to the ufeof
';Zta:tjs(;in‘thf_ his brother Daniel Pierce of Cork for life; remainder to truftees
ftate but tobe and .their heirs, during the life of hisfaid brother, to preferve con-
conftrued like tinoent ufes and remainders ; ‘with other remainders over. He di-
”c‘l'.?ii'}ii‘c‘,’ rects the refidue confifting of perfonal eftate, among which he in<
‘mutbeat  cludes the rents and profits of the real eftate, to be received by the
;‘ve’];ﬁ:veft; truftees, ‘to be paid to and among his three.daughters equally (hare
«erofs remain- and fhare alike refpeélively, at their refpective ages of twenty-one or

«ders. marriage, which fhall firft happen.

Tn a codicii'he fays, that to prevent any difputes about the ages of
his daughters, they were born on fuch days, as he there mentions,
and their ages to be computed from thence.

The 'younget-davghter furviving her fifkers, brought this bill, to

‘have the whole for lite,

For phintiff.  Fointenants being. a proper known word in daw,
ought to be conftrued, and a conveyance made accordingly, as far
-as the law will admit: 7, ¢, jointly for their lives ‘with feveral in-
‘heritances: but this feveralty is not from the teftator’s intent, who
would have made it joint throughout # the law permitted it, but
from neceflity. The exprels word joiizenants muft have its opera-
tion, whereas it will be reje@ed, if they are not conftrued jointe-
nants for life : and it muft becariied ‘back to the words three dax
gersy for it can have no effe@on the word beirs generally, or beirsof
their bodies; and if it had been fo exprefled, there would be no doubt.
Af conftrued otherwife, upon the death of two daughters without
dflue, their fhares would go ever to the remote relations in re-
mainder

Al
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'mainder during the life of the other; to prevent which inconve-
nience the court often adds words, or changes or into-and, In Bar-
ker v. Giles 2 Wms, there were words both of jointenancy and in
common, and the court dire€ted, both fhould be fatisfied. In
Tuckerman v. Yefferies the devife was of all his eftate to two nieces
E.and §. to be equally divided between them; and from and af-
ter their deceafe, to the right heirs o 7, Although the words were
firong to make a tenancy in common, Holt, C. . heldit 3 join-
tenancy during their lives; betaufe if they fhould take by moicties,
it might happen that the right heir of 7. ‘thould never take the
whole : here the conveyance was to be made of the whole and to all
‘the three daughters ; for the words import one conveyance : fo even
if they were to take in ‘common, three conveyances would not be
neceffary.  In the difpofition of the perfonal eftate the teftator
fhews he knew how to make ufe of proper words, where be in-
tended a tenancy in common, there being more than two daughs
ters, there would be no crofs remainders: and the teftator might
have intended by this jointenancy to prevent a tenancy by the
-courtefy.

For defendants, the children of one of the deceafed daogh-
ters, and the hufband and children of the -other, it was argu-
ed, that the daoghters fhould be tenants for life of their fhares,
and that the heirs of their bodies thould not take by limitation but
purchafe, by way of remainder, The words require a conveyance
-of the legal eftate to each daughter at twenty-one; otherwile the

‘material word refpeifive muft be rejeted.  The law in fome cafes .

‘will admit the tranfpofiton of words; but net te make jointenan-
<ics, which are odious in law. Some of the daughters were mar-
ried in the téftator’s life, and there being a profpect of their having
iffue, he could not intend the whole thould ge to the furvivor,

LorD CHANCELLOR.

There is certainly fome obfeurity ‘in the prefent cafe, atifing from
thz inaccurate drawing of the will; the rather becaufe the drawer
has ufed fome legal terms without meaning them in the legal fente.
And the court, notbeing able to give each word its ftrict legal fenfe,
muft therefore find out the conftru&ion, fo as to anfwer the rea-
fonable intent, which the teftator muft be {uppofed to have had, of
providing for his daughters and their families, It happens luckily to
affift the court, that the drawer of the will has inferted dire@ions
for the truftees, to conveys and whenever there are fuch diretions
for the truftees in whom the legal eftate of the fee vefted, the court
'has held it in its power to mould it {o as beft to an{wer the intent
-of the teftator; and not fo as to fulfil the words of the will; which
I.s been always the rule in marriage articles: and if that was this
cafe, there would be no doubt : but even on wills, the court has
afed the fame latitude, as on Sic Febn Maynard's will. Lord Cow-

per
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per took advantage of fuch a dire&ion, and thereby thought hxm-—
felf warranted to infert traftees to (uppmt ‘the contingent remain-§
~ders: and this is the ground of the diftin&ion (if a:true one) of
fame words receiving .a- different conftruction in cafes executory and
executed. As to ‘the-intent, the firft queltion, in order to deter-
‘mine the fenfe of the fubvequent words, 1s, at what time the con-
. -veyanceis to be made, whether all at once upon the youngeft
«daughter’s attaining twenty-one, or fcverally at their refpective
ages of twenty-one? And I am of opinion, that the intent was,
.that the truftees thould .convey each daughtet’s particular fhare
‘to her at-twenty-one, and not wait till the youngeft attained
.twenty-one, . Taking it upon the words, refpeffive is generally a
~word of divifion and diftribution; for they muft attain their ages
<at different times. This would be a proper conftruction, if it .ftood.
here ; but itis firengthened by the other parts of the will and co-
-dicil, as:in the diftributien of his perfonal eftate, and what he had
tranfubftantiated from . his-real eftate; for the conftru&ion in both
. claufes muft be the fame, although he has not repeated the word
= refpellive in the former Claufe: and this is .confirmed by the co-
~dicil ; which, .as he pofiibly might know, that the ages of his
‘daughtcrs were not regiftered, he.meant as a declaration of their
.ages, to Thew when all the trufts of the will thould be performed,
.and is therefore indicative of his intent, Then the efiect this will
-have upon the fubfequent limitations, is, that they muft be con-
:ftrued . confiftently therewith, which a-joint eftate is not; for if
. their titles.come at diﬁcxent times, and. by different conveyances,
~ghey cannot be joint: and it were ftrange that the teftator .thould
<mean, that all thefe three thares fhould furvive to the youngeft for
life, in prejudice not only of the hufbands of the other daughters
-whom he might not regard (though certainly he had fome view in
- the marriage to them), but alfo to the prejudice of the iffue during
-the life of the aunt. Then the carrying back the word jo ntenants
- to the ‘daaghters is not confiltent with the direGtion to convey re-
fpe&xvely sOr is there any ground for the confirution _ut on
_jointenants for the defendants; for the want of the words for /f will
prevent the turning it intoa remamdcr fo as to take by pu: \hnxw,
and it would deftroy the fubfequent remainders over. The quciiion
-then is of the true conftruction ; and'Igo a middle way, foundling
-myfelf upon this being an executory truft, with direction to con-
-vey ; and if there are technical legai words in the will, inconfiftent
with other words in the will, whxch cannot have.their proper eftet,
~T muft-give them their eﬂ‘c& ¢y pres, agreeable to the intention f
the teftator, and will conftrue it like Jointenants, {o as to create
. crofs remainders between them. One great reafon of inventing
crofs remainders is the impoffibility of .the iffues of different perfons
- taking as jointenants: itis true, that the law will not admit crofs re-
mainders among more than two ; but that is only where it is by
.implication ; for by exprefs words it may be among feveral: and
the not admitting it by.implication at. law among more .than two,
X was
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«was for a technical reafon ; becaufe the law avoids the fplitting of
tenures, But if I am right, it amounts to an exprefs direCtion to
be like jointenants; .and then that difficulty -of the law is out of
the cafe in a court of equity ; which muft takeit as if expreffed ; for
want of iffue means want of iffue of all the daughiers, then to go
over ; not upon the death of one or two without iflue; which is
the conftru&ion alfo the law would put upon it, if there had been
only two, as in Holmes v. Mensl, Skin, and feveral other cafes.
And this anf{wers the meaning of jointenants, as far as poffible, con-
fitent with the intent; for it is impofiible he could mean, that they
fhould take flrictly as jointenants, having direted refpe&we con-
veyances, bat as near jointenants as could be. I faid, there would
be no doubt, if this was in marriage articles. If therefore articles
direted the eftate to be to the hufband and wife, and the heirs
male of their two bodies, then to. the heirs female, to take as
jointenants ; the court would have directed it to the father for life,
then to the mother for life ; “and to the daughters as tenants in com-
mon, with crofs remainders to themfelves,

The convgyance here muft be direGted at twenty-one refpectively :
then grofs remainders to thefe feveral daughters; by which furvi-
vorfhip will be preferved upon the death of any daughter without
iffue : and the moft that a lay perfon means by josatenants, is, that
the eftate thould furvive,

Newland ver/us Champion, Fwly 8, 1748. Cafe 64.

HE widow or reprefentative of Newland brought a bill for Wh"'e:“"
an account againft Sir George Champion, the furviving part- maken;ﬂ{e,
ner of her hufband. Her brother, who was a creditor of her late perfons, befide
hutband for 1000/ alfo brought-a bill againft Sir George Champion the perfonal

reprefentative
for an account. of the teftator,

. pames.
Thefe two caufes were brought on together ; and it was infifted,
that the fecond bill ought to be difmiffed, for it would multiply fuits,
if every creditor might not only bring his bill againft the perfonal re-
prefentative of his debtor, but alfo againft every debtor of that
debtor; although under fpecial circumftances it might be allowed :
as where there is any delay in the reprefentative, or collufion be-
tween the reprefentative and debtor. © But here feems to be a good
underftanding between the reprefentative and the creditor ; and though
collufion is fuggefted, it is not proved; and therefore is out of the
cafe.

Vor. L - E ¢ LoRrD
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LorDp CHANCELLOR,

The general rules are plain, that a creditor of the teftator or.in-
teftate need not make any body but the perfonal reprefentative a
_party. At the fame time in this court, if there are any perfons
who have poflefled the eftate, or any debtors of the deceafed, and
any collufion between them and the repreflentative, they may
here, though not at law, follow the aflets and make them parties,
and demand an account againft them: but that is not to be done,
unlefs there is fome proof of collufion ; but I take the cafe of part-
nerfhip to be different ; and though there was no fuggeftion- of col-
lufion, yet 1 do notthink the bill would have been demurrable
to, as has been infifted on. Many bills are brought in this court,
not only making the reprefentatives parties, but allo any other
perfons who have pofiefled the fpecifick aflets; and there are many
inftances, where the furviving partner is made party, that they
may have an account of the perfonal eftate entire: and if this bill
was difmifled, it would be to fay, that this creditor for 1000/
thould not have it in his power to check this “account of the
perfonal eftate of his debtor, whofe effe&s are in the hands of Sir
George Champion. So that this is a pofleffion of a {pecifick part;
therefore though there is no proof of collufion in this cafe; and
the brother of the wife, who 1s plainuff in the firft caufe, is plain-
tiff in the fecond, which might be a prefumption of confidence
between them ; it is proper,“and 1 fhall dire€t an account between
the plaintiff in the fecond canfe and Sir George Champion.
: Ex Relatione

Cafe 65. Milner ver/fus Milner, Fuly 11, 1748,

Miftakeinthe CNT R William Milner bequeaths a legacy in this manner: < T give
computatio , . . S

z‘;";P]egaa‘cy“ my daughtser Mary 3500/, which with 6ooo /. fhe is intitled
rectified ac-  to by my marriage {ettlement, and 500/ from her father-in-law,

cording to the make up 10,000 /. which I defign for her fortune,”
intention,

though con- i
trary to the It happened that fhe was intitled only to soool by the fettle-

words. ment; and now brings a bill to have 4500/, raifed to make it up
10,000/,

Lorp CHANCELLOR.

There are two queftions on this bill; firft, of the meaning of
the teftator? Secondly, of the authoriiies proper to be cited? As
to the firft his intent appears plainly, and by exprefs words, that
the fhould bave 10,c00 /. and that prefently and in principal money.
‘Therefore the objeCtion, that by poffibility fhe might have fo much,

avails
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avails but little.  In the conftruion of wills, theintent is principal-
1y to be regarded ; and to anfwer that, a miftake in the computation
ought to be relieved againft. In cafes of this fort, the court is not
always confined to the order of placing the words in the will; but
to make the fenfe plainer, a change ought to be made: an ob-
jeCtion of great weight was, that fuppofing the teftator had given
more than was fufficient to make up 10,000/ it fhould not have
been abated ; and by the {ame reafon the fhould only have the ex-
prefs fum now ; which would certainly follow, were that true; but
I am of opinion, that in that cale it fhould have abated, to anfwer
the general intention of giving only ro,000/ and for that fame
reafon fhall an addition be made in the pre(ent cafe. Another objec-
tion of weight was, that the teftator had exprefsly given but 3500/
which were the only proper legatory words; and ought not to be
erafed to {ubflitute in their room mere intentional expreflions, fuch
as in the conclufion. Bat though it is true, that in ftrictnefs, the
words in the conclufion are not legatory : yet they muft be com-
plied with, as they difcover the ultimate end, which the teftator
bad in view.

Secondly, in fupport of this, fome authorities may be cited.
Swin. part. 7. cap. 5. feft. 13. Errors in Legacies ; that where the
meaning of the teftator 1s plain, it thall prevail againft the words,
although contrary ; whether the error in the quantum Was more or
les. Of which opinion was Baldus,. who was an author of mach
greater weight in the civi/ law than who was of a con-
trary opinion. To the fame effect is Godol. part 3. p. 447. both
thele opinions are founded on the text in the Digeft de errore quan-
titatis legati ; and the comment thereon, and CU]ATIUS tom. 2. p.
818. Socini Concilium 8, 163. Legacxes given as provifions for
children ought to be conftrued liberally.  Thefe authorities fhew
ftrongly, that the meaning of the teftator, though contrary to the
words, muft be complied with. Indeed at the time fome of thofe
books were wrote, the fatute of frauds had not taken place ; and as

the law then hcld parol evidence might be given in all courts to
explain a will, and perhaps fome contrariety of opinions may
have been on this fubjet, where the intention appears on the face
of the will, and where not : almoft all the authorities of the civil
law agreeing in the firft cafe, that the intention fhall prevail againft
the words: but fome have thought otherwife on the latter cafe,
where the intention appeared not on the face of the will, but only
by matter debors; although the better opinion even there is, that
the intention fhall prevail : however that difficulty cannot be here, as
the intention appears on the face of the will. Upon the whole
therefore fhe is intitled to have the 4500/, to make up the 10,000/,
intended for her fortune.

Arnold
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CTafe 66. Arnold verfus Chapman, Fuly 12, 1748.

Legacy to 4. ry~Hymas Emerfon devifed 100/ and all his books to 4. and B.
::: fa'ded:,ex);- whom he afterwards makes his executors, and a copyhold eftate
cutors, and  to the defendant Chapman ; he caufing to be paid to his executors
‘lt:)"‘é.de:’fie: the fum of roool, and after payment of debts and legacies, the re-
on Do ® fidue and remainder of all his eftate, freehold, copyhold, leafehold,
executors, the plate, rings, ftock, &c. to the governors of the Foundling Hofpi-

refidae to a 1 , .
charity. tal, and their {ucceflors for ever.

This oao /. ' The executors bring a bill for this 1000 /. to which there were
isa charge on feveral claimants; for befide the charity, on whofe behalf it was’
:ﬁ}c;ﬁf;’tbe-inﬁﬁed, that -the affets fhould be marfhalled, and the debts and
mortmain a®t_legacies charged on the real eftate, that the perfonal might go clear
is not well dif- 15 the cHarity, the devifee of the copyhold infifted, that the 1000/
F,Jol{zdt’oa:;ire' thould not be raifed at all; for thatit was the fame as if the con-
heir. dition was to pay to the charity ; which was an unlawful act that

could not take effet, and therefore void, and the eftate abfolute.

The next of kin infifted, that as’by the flatute of mortmain it
was void as to the charity, and as the particular devifegcould not take
without performing the condition, it thould go as part of the tefta-
tor’s eftate undifpofed, according to the {tatute of diftribution.

For the executors it was faid, the devife to the charity was in
very particalar words, which was {uying, no:hing elle was intended
them. The executors took this in their own right, not as executors:
in the beginning of the will, he has not named his execators, and
therefore does not give them the books and 100/, by that name;
but when he has once made them executors, he calls them after-
ward by that name for the fake of brevity; and it would be hard
that the accidental circumftance of making them executors fhould
induce a different conftrution.

It was farther argued to be a refulting truft for the heir at law,
Bome things may be affets in the hands of executors, which yet
are not chattels (Office of exccutors.) as lands devifed to executors in
fee to be fold for payment of debts, are aflets before the money
raifed, becaafe given to them eo nomine as executors, and if they
fhould die, or not prove the will, it would be a truft in this court ;
for their refufing to act could not hurt the creditors. If this was
a devile to the heir, paying 1000/, and the executors enter for
breach, they would have had the land, as they would have had
the 1000/l The plin meaning was, that this fhould be affets

. for the purpofes of the will, and where he intends his executors
a bencfir, he.names them; but where they are to take by virtue of
2 their
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their office, he calls them executors, If then it goes to them as
executors, by the ftatute of mortmain, lands cannot be devifed to
be turned into money, and fo to a charity; becaufe it is an indi-
rect way of doing what the ftatute has prohibited direétly, to
revent a man’s difinheriting his heir in his laft moments. In the
safe on the will of Sir Fobhn Fames, areal eftate was to be turned
into money by a limited time, and then for the benefit of two hof-
pitale, which his lordfbip held to be within the ftatute.  One
devifed real eftate for debts, and then the furplus of ali his eflate to
a papift. The queftion was, Whether the debts might be all turned
on the real, {o that the papift fhould take the perfonal? Burt Sir
fofepb Feky! would not fuffer it to be argued: and this is ftronger
than the papift act; for that is only a ditability ; but this makes the
oift entirely void.  If the perfonal eftate is to be exonerated, it muft
be by conftruction of this court; which will not, unlefs compelled,
make a conftruction to difinherit an heir at law : nor can the de-
vifee have it; he is a truftee for this 1000/, and there is no cafe
where a charge by way of condition is not confidered as a truft in
this court, Suppofe it a devife on condition, that he and his heirs
paid the annual rents to a charity : that would be a truft, though
by name of a condition, and void, and the devifee could not take,

I.orp CHANCELLOR.

There are fome intricacies in this cafe; but on the whole, this
1000/, or fo much as is above debts, fhall go to that perfon, to
whom from the reafon of the thing and the inclination of the law it

thould go.

The firlt queftion i, in what capacity the executors take : whe-
ther for their own benefit, or as executors? For if they take in. that
capacity, it muft go for the purpofes in the will; and I am of that
opinion: any other determination would break in on an eftablithed
rule, and make a precedent of bad confequence; by faying' that
when they take barely by the name of executors, they thould take
for their own ufe. Itis trae, it may be given for themfelves, as if out
of a perfonal eftate; for then there could be no other intent, bat that
it thoald be a defignation of the perfons to take, whether it was
{pecifick or pecuniary ; otherwife it would be nogatory. In every
cafe where real eftate, or a {um of money out of it, is given by
name of executors, it fhall be confidered in thac light, and for the
purpofes of the will.  Co are cafes in Office of executors, which are
as ftrong as the prefent ; as that the lands of a villei/n are aflets ; fo
was the villern himfeli'; therefore what comes as accruer from him,
muft be aflets. Though they had died before, it would have been
a good bequelt of this 1000/ on this copyhold for the purpofes of
the will, fo far as they could take effect, that is for debts and le-
gacies ; and if one of them fhould die, it would furvive to the

Vor. 1. Ff other;

Iy
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other ; and there is no determination to the contrary. It muft there-
fore be confidered fubjet to that duty which is upon them by their

' office; and itis material, that where he {peaks of them with relation
to their office, he calls them executors ; where be gives to themfelves,
he calls them by their own names.

The next queftion is, to whom it thall go? and firft, whether
the law will allow it to go to the charity ? The Foundling Hofpital
is certainly a good and laudable charity, and fhould receive all pof-
ﬁblc'encouragement; but the rules of law cannot be broke into,
and laid down different for that from all the other hofpitals in the
kingdom., Had he devifed the copyhold eftate on condition to
pay 1000 /.to the governors, it would have been void by the ftatate ;
he has taken another method, by including it in a refiduary bequeft
of real and perfonal eftate : and it is {aid, that they can take, be-
caufe by giving it to executors he has made it part ot his perfonal
eftate ; and be may undoubtedly, if he pleafes, turn it into perfonal
eftate; but it muft be for lawful purpofes. But here the a&t inter-
venes ; which, if this was allowed, would be eafily evaded; for it
would be only direting the real eftate to be fold, and the money to
the charity: and in the cafe of Fames this was determined to a-
motint to a devife of the land itfelf ; becaufe all charges, trufts,
{ums of money, &c. devifed out of land to a charity, are made
void by the a&. Itis faid,. the aflets fhould be marfhalled; and

Mortmain.  this cafe put, that fince this act, a man may fay he charges his real
eftate with debts and legacies, and gives his perfonal eftate to a
charity : poffibly that may do, but it would go a great way toward
overturping this act: but as to that 1 will give no opinion; for
there an intention appears in the teftator ; here no exoneration is *
intended by the will. As tothe rule of the court of marfhalling
Marhalling  affets, I muft take it to be the fame, as it was before the flatute:
of affets. and if 1000/ was deviled, and debts charged on real and per-
fonal eftate, the rule before the ftatute was, that the debts thould be
paid out of the real eftate, and the legatees fhould come on the
perfonal.  The court will do the fame now : not by way of ftanding
in the place of creditors, but by turning the debts on the real eftate.
But there is no fule, that where real and perfonal is charged, 4nd the
refidue given to_a legatee or children, the court would in fuch
cafe turn the charge on the real, to give the whole perfonal eftate
to the legatee. In cafe of papifts, the court would not do for them
what it would not do for any one elle; and this is a ftronger cafe
than that. In Roper v. Ratcliff’ it was refolved, that whatever is
taken out of the real eftate, fhall be confidered as real; and this
would be taking out fo much of the real for the charity ; which
therefore {hall not go to it. '

As to the devifee of the copyhold holding without paying this
1000 /. it is faid to be the fame, as if on condition'to pay to the"
charity; and were it {o, it would be void ; being a condition to do

I an
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an unlawful a&; which the law will prevent, But this is not an
unlawful aét ; not being fo ftrong as if exprefled to go to the charity,
In regard therefore to him, it is lawful, and he is obliged to pay ;
and this being a devife to a ftranger on condition to pay, at law
the heir” might enter for breach ; but i this court he is to be confi-
dered as a truftee. The money then is a charge : and the qucfiion
is, what is to become of it?

The next of kin cannot have it; becaufe it would be on a prin-
ciple contrary to their right; for if it is turned into perfonal, it is
given, and muft go to the governors ; and no part of the perfonal is
undifpofed of.

The heir at law then is intitled by way of refulting truft; be-
caufe this 1000/ is mentioned by way of condition on the de-
vife of he real eftate, and is to be paid to the executors; and to be
fure if wanted for debts, it would veft, and muft be admitted by
the executors for that purpofe only, to be turned into perfonal
eftate. But the a& has prevented this tranfmutation for beuefit of
the hofpital : and then it remains part of the real, undifpofed by
the will ; for the executors take it only as truftees : and any part or
profits of the real eftate undifpofed, will be a refulting truft for
the heir: as in the cafe of the Duke of Beaufort; where a {mull
part of the profits, a year and a half only, went to the heir, being
not given by the will,  This devife is a fale in effe€t to Chapman
for 1000/ and the purchafe money arifing from the eftate muft
go to the perfon intitled to thateftate.  The only remedy, the law
would give in this cafe, would be to the heir; he might bring
his jeGment: and if this truft is not good, fhall this court take
it out of his hands for the benefit of any one elle? no; for the heir
fhall have the benefit of any part not well difpofed of.

As this charge therefore is well made on the real eftate, but not
well difpofed of by reafon of the act, it muft be confidered as be-

tween the heir and the hofpital, as part of the real undifpofed, and
to be for his benefit,

Ellifon verfus Airey, July 11, 1748, Cafe 67.

Woman devifed to the fon and two daughters of her nephew Devife of

Francis Ellifon, 10 /., a-piece by name; then devifes 300/ to ;?feti, t(zoELl;
Elizabeth Paxton, to be paid at her age of twenty-one, or martiag:3 paiaat 21 or
and intereft in the mean time for her maintenance anj education : bu. marriage, but

if the died before twenty-one or marriage, then to the younger chil- i the died be-

. .. ) fore, then to
dren of her nephew Francis Elltfon, equally to be dived to andamony, the younger

them ; the faid eldeft {on being excluded from-any part thereof, children of
: Francis ; this

exc-nds not to
all the younger children, nor to be confined to younger at making the will or death of teftatrix, but a: deaih of
Elizabeth before 21 or marriage.

Some
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Some of the younger children were born before, fome after the

making of the will; and fome after the death of the teftatrix.

It was infifted, that this fhould takein all younger children; for it
is not to veft at the death of the teftatrix, who therefore could have
no view to that. It is faid,.exciuding the eldeft ; and who will be el-
deft, cannot be known till the death of their father. The teftatrix
knew the eldeft was otherwife provided for, and thergfore gives him
nothing, which is making a provifion upon the fame motives as in a
marriage fettlement: in which younger children always mean, alf
younger chifdren which fhall be born: and had fhe intended to have
excepted any others, fhe would have excluded them as well as the el-
deft : when (he intends thofe already born any particular benefir, fhe
names them; and by her not naming them in this claufe, but
giving by another defcription, fhe could not intend it particularly
for them. Wherever there is a provifion for younger children, a//
are meant; and on that foundation it is, that a pofthumous child
thall take; for the reafon of that determination is, that it is a

-younger child, no matter when born,

For a child born after the date of the will, but before the death
of the teftatrix, it was argued, that the teftatrix intend:d all younger
children capable of taking, at the time the will takes effe@. The
will does not fpeak till the death of the teftatrix; at which time
this child falls within the defcription. In 2 Per. 105. is a cafe
in point, that a child born after the making of the will, and before
the teftator’s death, thould take. They agreed with the defendants in
the other point, that children afterward born {hould not take, 2
Ver. 545, a devife of perfonal eftate to a man and his chiidren:
a child born after the teftator’s death fhall not take; becaufe it
vefted on his death,and fhall not be devefted. 1In #eb v, Web. Hill.
1735, there was a devife of the refidne of perfonal eftate to the
teftator’s brother H. and all his children, to be divided amongft them
fhare and tfhare alike: H. had feveral children, the teftator dies;
and fix months afterward another child is born : Lord Ta/ber held,
that this child could not take; which cafe was ftronger than the
prefent, there beingthe word a/l. In Hale v. Hale, 6 G. 2. was a
devife of 2000/ to all the children of my nephew F. Hale,
who t(hall be living at the death of Amy; and aftervard a de-
vife of the moiety of the refidue of the perfonal eftate to all
the children of [f. Hale, payable at twenty-one or marriage.
The queftion was, whether children born after the death of
the teftator could take? And the court was of opinion, that as
to the 2000 /. they fhould, if born before the death of Amy, upon
the particular words of the will : but as to the refidue, :hofe only
who were living at the death of the teftatrix thould takc. In Heath
v. Heath, Feb. 11th 1740, before Lord Chief Baron Parker, fitting

for
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for Lord Chancellor, there was a devife of copyhold to truftees, to
{ell for payment of debts, and the reft of the money and perfonal
eftate among all the children of her brother and fiter Heath, re-
fpectively, male as well as female, in equal proportions: they bad
only four children at the time of making the will; and after the
death of the teftatrix, another was born, The cpurt was of opinion
that the child born afterward could not take. The prefent cafe dif-
fers from thofe of marriage fettlements; for then there are no
children, and confequently there muft be fomething future to an-
{wer the defcription; and from the nature of the contra&, the fame
motive going through, and the fame perfons in contemplation, it
muft include all.

For defendants who were born before the making the will,
was further cited 1 Wms. that a devife to children and grandchil-
dren fhould refer to {uch only, as were born at the time of making
the will; and the difference taken in Wild’s cafe 6 Co. 16. that a
devife to one and his children, if the children are not in effe, fhall
be taken as words of limiration; which goes on this foundation,
that children not in ¢ffe thould not take, unlefs devifed by words
that relate to futarity: and the general rule of law is, that the per-
fon, to whom the gift is made, muft be in ¢ffe, unlefs an intention
appears to the contrary., There is no neceffity for prefuming fuch
intention here; for there were perfons in ¢ffe to fatisfy the words of
the will; which words are the fame thing, as if the children were
particularly named; for a defcription is fufficient. There is no-
thing here to (hew an intention to take in future perfons, or to take