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ADVERTISEMENT.

X7 HEREAS in the firft Volume of thefe Reports, at the End of the Cafe Aerreit verfus
W Eafiwick, pag. 264. a Note is added, thac upon fearching the Recard, it did not appear
thereby, that this Caufe, (which was heard by the Lord Keeper Nov. 8, 1684,) did come on be-
fore Mr. Baron Atkins (as by the Cafe it is faid to have done) the Day beforc: Upon further
Scarch it appears by the Regifter’s Minute-Book of Nov. 7, 1684, that the faid Caufe came on
before Mr. Baron Atkins on the faid 7 Now. and was then ordered to ftand for the Lord Keeper's
Judgment.
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Term. S. Trinitatis,

1686.

In CuriA CANCELLARIZE. Lord Chapel
18 Fure 1686.
George Meynel Junior, and
Mary ux’, and GeorgepPlaintiffs, ¢ =
Meynell Senior,

Richard Mafley, Blunden &
ux, & al,
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them to Humlet

other Sons by his Wife in Tail, the Remainder in Tail to
the Defendant Maffey; under a Condition and Agreement,
that if Hamler at his Death thould leave one only Daughte
by his Wife, and no Son, then if the Perfons in Remain-
der of the Premiffes (except the Jointure-Lands) fhould

= HE 29th of Auguft 1662, after the Mar-

%Defendants.

Lands are
fettled on
Marriage up-
onCondition,
if there
thould be @

riage of Hamlet Maffey with the Plaintiff

Mary’s Mother, (with.-whom he had re-

ceived 2000/ Portion) he and his Fa- pagpcer,

ther by Deed, Fine and Recovery, fettled thePerfonsin

their Lands, Part of them for three re- fhould pay
. . . herzoool. at

{peltive Jointures, and the Remainder of

6, with
for Life; the Remainder to his firft and Fover for

the Daugh-
ter, in Cafe
of Non-pay-
ment, to di.
- ftrain for the
¥ 2000/ and
Damages.
Though no
Power tofell,
eraSalede-

not pay unto {fuch Daughter 2000 L at one Payment, at creedfor rai-

fing the Por-
tion.

B Midfummer



De Jerm. S. Trin. 1686.

Midfummer after the thould be fixteen Years of Age, the
Recovery of all other, than the Jointure-Lands, {hould be
during the Jointures, and the Recoverors ihould ftand
{eifed to the Intent that it might be lawful for fuch
Daughter or her Affigns, after Default of Payment, o
long, and until fhe fhould receive the 2000/ to enter
and diftrain for the fame 2000/ and Damages for the
Forbearance thereof, and the Diftrefs to impound and
keep ’till the 2000 with Damages were {atisfied.

The Plaintif Mary was the only Daughter of that
Marriage, whofe Father died without Iffue Male, and at
Midfummer 1679, fhe became intitled to the 20004
the being fixteen in 1678, and in 1682. fhe and the
Plaintff’ George the younger married.

The Defendant by his Guardian had received the Rents
of the Eftate for about 14 Years, and the Plaintiffs had
demanded the Portion of him and the Guardian, which
they had refufed to pay, or {ell the Lands to raife it 5 and
infifted fhe ought to take her Portion out of the Rents
and Profits, as 1t would raife it, and that the Lands {fub-
jeét to the Portion beyond the Jointures, were but 120 L
per Ann. and though m this Cafe there was no Power gi-
ven to the Truftees to {ell by the Settlement, nor to the
Daughter to enter and hold till the was {atisfied; but bare-
ly a Power of Diftrefs: Yet inafmuch as it was to be paid
with Damages, and the Portion was to be paid at {ixteen,
and was no more than her Mother’s Portion, and the
Plaintiff was twenty Years old when fhe married, and
was now Twenty-four; the Lord Chancellor declared,
. though there was no Manner of Proof to that Purpofe,
that he would take it, that it was intended that, in Cafe
the Remainder-Man failed to pay it at the Day, the Tru-
ftees were to {ell to raife it; and decreed the Truftees ac-
cordingly to fell, and raife the Portion. '

3,

Angelica
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Angelica Magdalena Whar- o Cafe 2.
ton, Widow of PbhilippPlaintiftf.
Wharton,

Mary Wharton, Daughter Hafer of e
and Heir of Philip Whar-
ton by atormer Wife, by  Defendants.
her Guardian & a/,

N 1684, in Confideration of 6000l Portion paid Whether E-
by the Plaintiff and her Friends, to Philip Wharton and figply the

his Father, and of the Marriage intended betwixt her and Defe® of =

Fine, wherc

Philip, they by Leafe and Releafe convey the Manor of the Comdir
Huytton Pannell, &c. the Manor of Edlington, and Part of Caption,and
Ravenfworth, to the Truftees of the Plaintiffs Nomination ; 2?,{??;;‘;_
in Truft that after Philip’s Death they thould, during the fefted.
Plaintiff’s Life, receive and take out of the Profits 600/

yearly, to be paid half yearly, as the Plaintiff fhould ap-

point ; with Power to the Truftees to diftrein, and to en-

ter and receive the Profits, until the {fame, and the Arrears

thereof and Damages for Non-payment were paid ; and

after other Remainders {pent, to the right Heirs of Philip

and his Father, which the Defendant is; and Philip and his

Father did covenant to make further Affurance, and to

levy a Fine of Edlington to thofe Ulfes, and that they or

one of them were {eifed in Fee of all the Premiffes, and

that the {fame fhould continue to thofe Ufes free of all In-
cumbrances. ' '

The Marriage was had, and the Portion paid.  Sir Tho.
the Father of Philip died, and Philip {urviving his Father,
20 Feb. 1684, made his Will, and did confirm the Plain-
tiff’s Jointure, and devifed all his Lands to the Defendant
Mary in Tail, {ubjedt to the Plantiff’s Jointure, and ap-

pointed
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pointed that all Perfons, any Way concerned, fhould make
further Affurance, and that all his and his Father’s and
Father in Law’s Debts and Legacies fhould be paid out of
his real Eftate, and died without leaving any Iffue but
the Defendant: And the Bill complained, that the Defen-
dant fet up Intails againft her Jointure, and the Lands
were liable to pay the Debts and Legacies, and feF forth,
that Philip had acknowledged a Fine for perfelting the
Jointure; and though he died before the {ame was per-
feCted, yet it ought to be made good in Equity, and the
Plaintift’s Jointure decreed to her, and the Debts and Le-
gacies paid out of the real Eftate. |

The Defendant fet up feveral Intails in Settlements,
whereby the was intitled to all the Lands, but Raven/-
worth, (notwithftanding the Marriage-Settlement) being
about 300/ per Amn. and that her Title was not barred
in Regard the Fine was not perfeted, ard that i the
Plaintiff’s Marriage-Deed Sir Tho. covenanted, that her
6000 L. Portion thould be laid out in a Purchafe for bet-
ter {ecuring her 600l per Ann. and then Adlington to be
difcharged of it ; and that the 6000/ being paid to Sir
Tho. and Philip, they depofited it in the Eaff-India Compa-
ny, and mnfitted that none of the Lands were liable to the
Plaintiff’s Rent-charge, but thofe in Ravenfworth; and {et
forth {feveral Settlements for that Purpofe, and infifted,
that the Plaintiff ought not to be aided in Equity by the
Fine, it having proceeded no further than barely a Caprion
from Philip; and that fhe ought not to have both the
6000 /. and her Jointure, but that the 60col ought firft
to be applied to make up her Jointure 6co . per 4nn. and
the Surplus of it to the Payment of Debts and Legacies in
Eafe of the real Eftate.

For the Plaintiff it was infifted, that the being a Pur-

‘chafer, the Defe&t of the Fine not being perfetted ought
to be fupplied in Equity, as much as a Defe in Livery.

But
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But as to that it was infifted that the Defendant’s
Title was per formam Doni, and {o not to be decreed a-
gainft in Equity: And in that Point the Mafler of the
Rolls did not think fit to relieve the Plaintiff: But as to
the 60004, though Sir Thomas had covenanted to lay it
out in a Purchafe for the better fecuring the Jointure,
which if he had done, the Remainder would have de-
{cended upon Philip, and Philip was his Heir and Executor ;
it was conceived by the Maffer of the Rolls, that therefore
and inafmuch as by the Marriage<Settlement, Raven/-
worth, (being 300L per Amn.) was {ettled towards the
Jointure, and which the Plaintiff’s Counfel infifted the
Truftees might hold over after her Death, to anfwer all
Arrears of her 600/ per Ann. in her Lifestime, with
Damages; and the Plamntiffs Counfel feeming willing to
take the 60ool and 300/ per Ann. for her Life, out of
Ravenfworth ; the Mafter of the Rolls did {o decree it, and that
the Plaintiff {hould have the 6000 L difchargéd of Debts
and Legacies, and the 300/ per 4nn. for her Life.

.

Sir fobn Cotterel, and Fobn %Plaintiffs. Cafe 2.

Holz, Efg;

5

: T ' ~y j Lovd Chancel-
Seg??ll,]tﬁij;;/fpfOﬂ’ 'Y,derlef % Defendants, o i

1686:
MA]OR Bill, the Defendant Bill’s Father, and his Whgre g

Truftees Chump and Fobnfon in May 1677, mort- veted in

gaged a Tenement called Dovers in Surrey, to the Earl of Apofoert.

Leicefter in Fee. In’ 1680, Major Bill made his Will, amens, tobe

. . , . ? mortgaged
and Garret his Executor in Truft for the Defendant foraparticu-

L el T T R lar Purpof

Charles, during his Minority; who having married the De- it i in.
) | :

fendant Hampfon’s Daughter, he and his Mother, and :;g“ggg;t;;:

Garrett, by Articles transferred the Executorthip to Hamp- gee to fee
. the Money

fon in Fuly 1682 5 and Major Bill’s Truftees by Appoint- applied ac-
C ment cordingly.



De Term'. S Trin. 1636.

ment of Garretr, transferred the Equity of Redemption
of the Mortgage to Hampfon and Hodges, and they and
the Earl of Leicefter for 1800/ paid by the Plaintiff. Cos-
terel, afligned the Mortgage to him. In Dec. 16 82, the
Plaintiff, Serjeant Hok, lent Hampfon 260 . which Hamp-
fon agreed thould be fecured by the faid Mortgage; an’d
Cotterel, by Writing under Hand and Seal by Hampfon's
Diretions, acknowledged himfelf a Truftee for Hols in
the Mortgage, as to the Securing the 260/ after his own
18001 and Intereft was paid; and Hampfon and Hodges
afligned the Equity of Redemption to Hols for that Pur-
pofe; and that the Defendants might redeem or be fore-
clofed was the Bill. |

The Defendant Bill infifted by Anfwer upon a Settle-
ment in 1658. upon his Father and Mother’s Marriage,
of the Tenement called Dovers, and the Printing-Houle,
on the Defendant’s Father for Life, and his Mother for
Life, and afterwards on the Defendant in Tail; and that
in the Fire in 1666, the Printing-Houfe being burnt, and
the Defendant’s Father but Tenant for Life, could not
raife Money to rebuild: Whereupon 22 Car. 2. an At of
Parliament paffed (reciting that Marriage-Settlement, and
the Father’s Incapacity to rebuild) which did enable the
Defendant’s Father to {ell his Lands in Kent and Surrey to
rebuild, and ftock the Primting-Houfe for the Benefit of
the Defenidant’s Mother and Children ; and the Tenement
called Dovers, and Land in Kent were vefted in Crump and
Fobnfon, to {ell to raife Money for the Building and Stock-
ing the Printing-Houfe, and the Surplus to purchafe Lands,
to be fettled to the Ules of the faid Marriage-Settlement
of the Defendant’s faid Father and Mother; and infifted,
that he was abufed in his Minority by Hampfor in transfer-
ring the Executorfhip, and that no more Money ought
to be charged on the Mortgage, than what was taken up
and employed according to the Truft of the A& of Par-
liament ; and the Lord Chancellor did fo decree it, and that
an Account thould be taken of what Monies had been

1 imployed
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imployed in building or ftocking the Printing-Houfe, ac-
cording to the Truft of the A& of Parliament, and that
the Defendant Bill paying fo much with Intereft and
Cofts, difcounting the Profits received by the Mortgagees,
fhould be let in to redeem; tho’ for the Plaintiffs 1t was
infifted, that it could not reafonably be intended, that
they could be privy to, and could prove the Laying out
of the Money according to the At of Parliament; and
that no Man would lend Money upon the Trufts of an
A& of Parliament, if it was incumbent upon him to
fee the Money laid out, and imployed according to the
A& ; and {uch a Conftruttion of the A& could not con-
fift with the Intention of the A&, but utterly prevent
the {ame. |

Daniel Warwick, Plaintiff, Cafe 4
Charles Gerrard, Detendant. Lond Chae

’ 102_'86.30 Fune
HE Defendant’s Wife being {eifed in Fee, before Feme cove:

.  her Marriage covenanted to ftand {eifed to the feifed ro the
Ule of her {elf for Life, and after to the Heirs of her o iﬁfThZf,P
own Body to be begotten, Remainder to fuch Ufes as Remsinder

. to fuch Ules
fhe by Will, or Writing under Hand and Seal, fhould ap- as fhe by ’

. . W. 11 g -
point, and for want of fuch Appointment, to the Ufe of der her Hand
the Plaintiff and his Heirs: Then fhe married the Defen- g;?,‘,‘éd .
dant, and had Iflue one Daughter; the Mother died, yantof fuch

’ ppoln -

and afterwards the Daughter died without Iffue; the ment, to the
Plaintiff was of the Blood and Kindred of the Mother : 55 2he.
The Mother after the Execution of the Deed of Cove- Kinfioie in
- nant made her Will, and thereby reciting that Deed, fhe therthis Re-

mainder to -

gave to the Child the then went with, and its Heirs, all fuch Utes as
her Lands, and for lack of fuch Iffue, to the Defendant ¢ fould

‘ . ; appoint is
and his Heirs, charged with the Payment of {everal Le. 1ot » void

Remainder,

gacies, of which one was 100 L to the Plaintiff ; Part of being on a
Covenant 1o

which Legacies the Defendant hath paid, and offered to gand feifed.
| pay
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pay the Reft. The Plaintift’s Bill was for the Wri-

tngS-

And for the Plaintiff it was infifted, that the Power in
the Covenant to ftand feifed being general was void, and
e ' and that by Confequence the Devife was void: But for
Mildmay.  the Defendant it was infifted, that though the Power was
general ; yet it ought to be fupported fo far, as to make
good any Difpofition which fhe might have made by a
Covenant to ftand {eifed ; for that this Covenant was
made before her Marriage, and at the {ame Time the
Defendant made a Settlement upon her, in Confideration
of the intended Marriage ; and if fhe had covenanted for
that Confideration, to {tand {eifed to the Ufe of her Hus-
band, it would have been good, and fo by Confequence
her Difpofition to the Husband by Virtue of that Power,
though the {fame was general, being {uch as the Law
would bear upon a Covenant to ftand feifed, ought to be
taken to be good.

Upon the Hearing, the Court left the Parties to try it
at Law; and at Law a Verdi&t was given for the Plain-
tiff, though the Defendant ftood upon a {pecial Verdi&t,
that {o the fame might have been argued. And after-
wards the Caufe being heard, it was decreed according to
the Verdi&t; Quere tamen.

Cafe s. Edward Archer, Plainriff.

Lord Chancel-

I Abor Tho. Moffe & al’, Defendants.

Fune 1686.

r ;ﬁl‘}l‘fgi“af’b' JO/m Archer thff Plaintiff’s Uncle, who died in Fanuary
Will relaung. 1682, had before (when in perfelt Health) made his Will,

only toa per-

fonal Eftate, and thereby given the Plaintiff the greateft Part of his per-

is not cxa-

minsble in {0nal Eftate to the Value of 5000 L as was proved in the
Chancery, ‘

:}frer the W.iu CH{C :
7s proved in the Spiritnal Court, fo long as that Probate is in Force. Pot. Cafe 70.

5
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Cafe: But one Bridges Sandyman, his Maid-Servant, had in
his Sicknefs prevailed upon him (as was alledged) to make
another Will, and to marry her a Week before his Death,
when he lay in his Sick-bed, at fix of the Clock at Nighe,
though it was really proved by two Mmifters, that fhe
was a Year before aCtually married to the Defendant
Moffe, and was then his Wife, -and that Moffe procured
the Licenfe for the Marriage of Archer to Bridget ; and
that, though they had fet up a Will dated a Week before
Archer’s Death, whereby Bridger was made Executor, and
all given to her ; and that the had fupprefled the former
Will, by which the Plaintift claimed; yet that Will {o
by her fet up being proved in the Prerggative Court, and
fhe having made her Will, and Moffe her Executor, (tho’
in this Cafe there was as grofs a Practice proved, as could
poflibly be, in gaining that Will by Bridger from drcher,
and that he was not Compos, neither when he made i,
nor when his pretended Marriage was to Bridger, and
that he knew in his Health, that fhe was married to
Moffe,) and the Matter in Queftion being purely relating
to the perfonal Eftate ; the Lord Chancellor was of Opini-
on, that whilft that Probate ftood, this Matter was not
examinable in Chancery; and though the Eraud was fully
proved as aforefaid, and was epened to him, he would not
hear any Proofs read, but difmifled the Bill.

D DE
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Cafe 6.

Lovd Chancel-
lor Jefferies.

D E
. 4
Term. S. Michaelis,
1686.

In CURia CANCELLARIZE.

Kwightly, Robinfon & af, Plaintiffs.
And Burdet, Hutchinfon & % Defendants.

al,

TH E King having granted a Duty upon Ses<Coal, for
the King’s Life, to’the Lord Townfend, the Defen-
dants were Farmers of that Duty; and the Plaintiffs in-
fured the Defendants, that the Duty fhould not deter-
mine before Michaelmas 1685, and that if it did, they
would pay the Defendants the feveral Sums of Money
fubfcribed on the Policy without Abatement, and with-
out queftioning what the Defendants might lofe thereby,
and without any farther Difpute, Plea or Pretence whata
{oever.

The Duty determined by the King’s Death in Feb.
1684, and the Premium paid to the Plaintiffs was three
Guineas per Cent. for Infurance. The Defendant Burdess
had recovered at Law of the Plaintiff Kuightly the Sum
of 50L being the Sum fubfcsibed by him: The Bill fug-

4 gefted,
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gefted, that tho' the Duty did expire by the Demife of the
King, yet there was no Interraption or Stop of Payment
of the Duty : But his prefent Majefty did declare by Proclas
mation, that Tonnage and Poundage thould be colletted as in
his Brother’s Time ; and that thereby the Patentee, and
the Defendants under him did enjoy the Duty "till Michael-
mas 1685, or made fome Compofition touching the {fame;
and fo were not dampnified, and therefore pray’d to be
relieved againit the Policy and Verdi&, which the Defen-
dants infilted upon by Plea: And though it was {o exprefs,
that in Cafe the Duty expired before Michaelmas 1685,
the Plaintiffs would pay the Subfcription without Abate<

ment, . as aforefaid, yet the Lord Chancellor over-ruled
the Plea, and ordered the Defendants to anfwer.

70?;4%@5;7/?% and 7 /yomm}Pl dintiffs. s 4

George Powel, Thomas Sea-)
bourne Sentor, Alice Au- HMafir of 15
fiin the Wife of ofeph > Defendants. mes.res
Auftin, William Mackley |
and Fudith his Wife,

Ji

. oo , . A. and h.i‘é
Homas Cowls demiles Houfes and Grounds in Chick~ Wife being

. v . Aflignees of
lane in 1674, for a long Term to build upon;a Le,

which Term came by Affignment to the Defendant ifin i L
and her Husband, which they believed to be a good Title, gg;j‘f;gg‘f;};
and borrowed 100 /. of the Defendant Mckley's Wife, upon Tite

Title not be-

. - . . B mng oood, C.
a Mortgage of 1t, for which the Plaintiffs became bound. who had the

That the Defendant Aufin’s Husband nine Years fince run S igsan

L ALOL : i Com’pa{fﬁfﬂ‘l
away for Debt, and they thinking their Title good, had to s Wi
. _ X g , akes
borrowed; and built upon the Ground with it, and but Leafe in
, . . Truf r.
151 of Kerrington's Money was that Way imploy’d.  Se- pecreed the

ven Years after her Husband’s going away, the Defendant Trytees

make a new
Auﬂzn Eorrgage [{e]
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Auflin found her Title not good, the real Title being
in one Haynes; and he compatlionating her Cafe, for ten
Guineas Fine, leafed the Premifles for a long Term, at
four Pounds-yearly Rent, in Truft for her to the Defen-
dant Powell & al’, and the had inftigated Mackley to {ue
the Plaintiff upon the Bond for the Mortgage-Money.

The Plaintiff’s Bill was, that though the Mortgage
might not in Striltmefs of Law be good, yet the E-
{tate granted by Haymes was, in regard of the Monies laid
out in building upon the other Title, and that the Eftate
mortgaged was of better Value than the Mortgage, befides
what was referved to be paid to Haymes; and that the
Mortgagee had therefore a plain Equity, to have the Be-
nefit of that Title, which was but a Graft into that
Stock from which he derived; and that the Defendant
Alice had fince the Taking of that Eftate (and {o it ap-
peared on Proof ) paid the Intereft to the Mortgagee;
and that therefore the Plaintiffs being but Sureties in the
Bond had an Equity to have the Benefit of the Mortgage,
and of that new acquired Title, to fave them harm-
lefs againft the Bond; or elfe the Truftees ought to be
decreed to make a new Mortgage to the Mortgagee; and
he to forbear fuing upon the Bond.

The Mafter of the Rolls in this Cafe did look upon the
Eftate made by Hapnes to be as a Graft into the old Stock,
and the Benefit of it above 4L per dun. referved to
Haynes did arife in Confideration of the former Title;
and therefore did decree the Truftees to make a new Mort-
gage to the Mortgagee. ‘

Thomas
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Thomas Grifith, William

IRPEYa o2 Cife 8.
Buckle & ux, %Plamtlﬂ“s.

William Buckle Senior, Defendarit. — Ao

Rolls.
Na‘v- 1 686.

HE Bill was to have a Marriage-Agreement in Marriage
1683, betwixt the Plaintiffs and Defendant, exe- feuling

cuted, whereby the Defendant in Confideration of a Ma- ci"b; e
riage to be, and afterwards had, between the Plaintiff §zene2n
Buckle and his Wife, the Plaintiff Griffith’s Daughter, and Life infiead
in Confideration of 1500 that wds het Portion, 1200 L gil. Fftate:
of which was paid to the Defendant, and the other 300L
fecured, did article to convey the Lands in Queftion to
the Ufe of himfelf ’till the Marriage had, with Remain-
der to the Heirs of the Plaintiff Buckle, upon the Body of
Elizabeth, Remainder to the Plaintiff William Buckle in
Fee.

The Defendant infifted, that he was furprized in the
Wording of the Articles, and that he intended only an
Eftate for Life to the Plaintiff, with Remainder to his
Sons in Tail; and that in Cafe of his Sons dying with-
out Iffue, it thould come to the Defendant’s own Chil-
dren; and that it was plain, (however the Articles were
worded, that it was {o meant, for that there was a Claufe
in the Articles, as indeed there was, that his Son fhould
do no Wafte, which would have been repugnant in Cafe
he had been to have had the Eftate of Inheritance: And
though there was no Surprize proved in the Gaining of
the Articles, the Mafter of the Rolls decreed the Father
to execute a Conveyance, whereby the Plaintiff was to
be but Tenant for Life, with Remainder in Tail to his

Ifue fucceflively, and that thereupon the Articles fhould
be delivered up.

E DE
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Lovd Chancel-
lov.

yﬂﬂo 1 68 64

Cafe 9.

Anuneonfci-
onable Bar-
in, got
rom an Heir
in the Life

of hisFather, .

fet afide.
Poft. Cafe 18.

D E
Term. S. Hillarii,
168§.

In Curia CANC E\I:L‘ARI}E.

Berny ver. Pitt, Elq;

T’HE Plaintiff being 2 young Man, as he alledged,
and his Father Tenant for Life only of a great
Eftate, which by his Death was to come to the Plamntiff
in Tail ; and during his Life allowing the Plaintiff but a
narrow Allowance, he became indebted, and borrowed
2000/ of the Defendant in 1675, and entred into two
Judgments of 5000/ a-piece, defeafanced each of them,
that if the Plaintiff out-lived his Father, and within a
Month after his Father’s Death paid the Defendant 5e00 1.
and if the Plaintiff thould marry in the Life-time of his
Father, then if he fhould from fuch Marriage during his
Father’s Life pay the Defendant Intereft for his 5000 L
the Defendant fhould vacate the Judgment; with this
farther Claufe in the Defeafance, that it was the Intent of
the Parties, if the Plaintiff did not out-live his Father,
that the Money fhould not be repaid. Famuary 1679,
the Plaintift’s Father died, and to be relieved againft the
faid Judgments upon Payment of the 2000l lent with
Intereft, was the Bill; which complained of a Fraud,

1 and
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and a working upon the Plaintiff’s Neceflity, when in
Streights,

This Caufe came firft to be heard in Hillwry-Term, 27
Car. 2. before the Lord Nostingham, who m Regard the
Judgments were for Money lent, and not for Wares taken
up to fell again at Under-value, as improvident Heirs
ufed to do; and in Regard of the expreis Claufe i the
Defeafance of the Defendant’s loofing all, if the v .intff
died before the Father, did not think fit to relieve -he
Plaintiff againft the Bargain it {elf, without paying the
5000 L. with Intereft from a Month after the Plamnuff’s
Father’s Deatli; and did decree upon the Payment of the
gooo I with Intereft, the Defendant fhould acknowledge
Satisfattion upon the Judgments ; and the Money was paid,
being 539cl and the Judgments vacated accordingly.

And now the Caufe coming to be resheard at the
Plaintiff’s Inftance, before the Lord Chancellor Fefferies,
it was infifted, that there was no true Difference mn the
Cafe of an unconicionable Bargain, whether it be for
Money or for Wares ; and that the Inferting the Claufe
in the Defeafance, that the Defendant fhould lofe his
Money, if the Plantiff died before his Father, did not
difference the Cafe in Reafon at all, from any other Bar-
gain made by the Plaintiff, or other Tenant in Tail, to
be paid for at their Father’s Death; for that in thefe
Cafes, if the Tenant in Tail died leaving the Father, the
Debt would be loft of Courfe, and therefore the expref-
fing of it particularly in the Defeafatice, made the Bar-
gam the worfe, as bemng done to colour a Bargain, that
appeared to the Defendant himfelf uncondcionable; and
though there was not in this Cafe any Proof of any
Prathife ufed by the Defendant, or any on his Behalf, to
draw the Plamtiff into this Security; yet in refpe&
merely to the Unconfcionablenefs of the Bargain, the
Lord Chancellor difcharged the Lord Nottingham’s Decree;
and did decree the Defendant Pist to retund to the Plain-

uiff,
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tiff, all the Money ke had received of him, except the
2000/ originally lent, and the Intereft for the {ame.

Cafe 1o. Nathaniel Spindlar, Plaintiff,

Edward Wilford, and Prif-
waoan- ¢7)la, Executrix of Georgee Defendants.

Feb. iog.SG. ﬂdﬂm‘f}

® Ercy Thorn, in 1614, furrendered a Copyhold Te-
hold aliened | ¥/ B nement to the Ufe of Adam Fobnfon and his
by S rence” Heirs, on Condition that Fobnfon and his Heirs thould pay
;t‘;f]ii)lf"” Abel Peterfon and his Heirs 5 /. per Ann. for ever, ar}drin
Confiderati- Default of Payment, the Ufe to Fobnfor and his Heirs to
%n(iu’ai?;.d “ be void, and to be to the Ufe of Peterfon and his Heirs.
Fobnfon was admitted, and there were {everal Alienations
of the Copyhold Tenement by Surrender and Admit-
tance; and there were alfo Alienations of the 5. per dun.
Rent, which had always been done too by Surrender and
Admittance, on afligning the Rent. The Plaintiff was the
laft Surrendree of the Rent, and the Defendants Willford
and his Wife were Tenants in Pofleflion of the Copyhold,
and denied to pay the Rent; and the Bill was to force

them to pay it.

A Rent out 8
of a Copy- .

The Defendants demurred, and infifted that the Plain-
tiff’s Title being by feveral mefne Surrenders of the 5/
per Amn. and the Admittance thereupon was not good ; fo
that the 5 L per Ann. being a Rent created de novo, and no
Copyhold or cuftomary Intereft, could not pals in that
Manner, the and Plaintiff had no Title in Equity.

But for the Plaintiff it was infifted, that though in
Strictnefs the Rent would not pafs in Law by Way of
Surrender, yet the Surrender and Admittances were Evi-
dences of the Agreement for the Sale; and the Plaintiff
was a Purchafer, and ought therefore to be helped in

4 Equity :
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Equlty And the Lord’ Chancellor was of that Opxmon,
and over-ruled the Demurrer

And 27 Oc‘tob 1687, it was decreed for the Plaintiff,
that the Defendant fhould pay the 5 L per Annum, and
Arrears L s v , :

!

Robert Cﬂrleton Ef, and
“'the " ‘Lady'. Dayml[ his Plamuﬂ"s. Cafe 1i.

Wife,

The Earl of Dorfer, Mil- Lot G
lington & al. %Defendauts

B

“* Feb. 1686.

made by a
Mr. Carleror’s Privity, had conveyed her Eftate, of Woman  be-

fore her

good Value, to the Defendants and their Heirs, in Truft Marriage for

that they fhould permit {uch Perfonand Perfons to receive {fs, cparae

the Rents and Profits, and difpofe thereof, as {he, whe- the Hus-

- B . band’s Privi-
ther covert or Sole, Thould appoint. ty, will not
bind the Hus-~
band.

The Bill was to avoid that Conveyance, being in Dero-
gation of Right of Marriage, and without the Husband’s
Pr1v1ty ; and the Lady being crazed in her Underftand-
ing, endeavoured to run away from her Husband, and
ftirred up her Creditors to {ue him.

’ ! ‘HE Lad}; Ddyrill before her Marriage, without Settlement

For the Husband it was infifted, that the Deed being
made without his Privity, was in Derogation of the
Rights of Marriage, and therefore ought to be fet afide,
and cited the Cafe of Sir William Howard for that Pur-
pole, and the Cafe of Edmonds againft Demnington about
four Years fince: Where a Woman on Agreement before
Marriage with her Husband, being to have Power to aét
as a Feme Sole, not“flthﬁandmg that Marriage, and the
Husband dying, and the marrying again, the {fecond

F Husband
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Husband not being privy to the Settlement on the firft
Marriage; it was decreed, that the fecond-Husband
thould not be bound by that Settlement on the former
Marriage. )

The Lord Chanmcellor in this Cafe did decree the Plain-

tiff Carleton fhould have the Pofleflion of the Eftate

vide Ca.352. againit the Defendants, and that the Defendants fhould

-" make a Conveyance of the Lands to the fix Clerks, that
it might be fubjelt to the Order of the Court.

DE
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Mumma the Widow, and) “ -
others the younger Chil-pPlaintiffs, ¥
dren of Facob Mumma, |

Facob Mumma the eldeftdy.c. o,

¥ Acob Mumma the Fathet purchafed a Copyhold Tene- A Putchat
ment in the Name of the Defendant bis eldeft Son, der inthe
an Infant of about 11 Yearsold. The Father afterwards e s

laid out 400 / in Improvements; paid the Purchafe-Money, decreed o
and all the Fines, and enjoyed during his Life; and ha- vancement,
ving {urrendred to the Ule of his Will, devifed the {fame S
to his Wife for Life, and afterwards to the other Plain«
tiffs his younger Children ; and made other Provifions for
the Defendant; who having recovered in Eje&ment, the
Bill was to be relieved againtt it; for that the Defendant

was but a Truftee for his Father in the Purchafe.

But the Lord Chancellor conceived, that he being but
an Infant at the Time of the Purchafe; though the Fas
2 ther
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ther did enjoy during his I,ife;, that the Purchafe was an
Advancement for the Son, and not a Truft for the Father.

Cafe 13, Richard Knights, Plaintiff.

Sir Jonathan Atkyns, Fohn)
Tond Gonn Peers, and Frances his Defendants.
s Wife, & al. SR

The Wife's ‘W'T' was agreed upon the Marriage of Benjamin Knights,

Porpipn, and NS 3 . ™ A A A
the like Sum and the Defendant Framces, Daughtér of Sir Fonathan
band's  Atkyns, that Sir Fonathan {hould give her a Portion of

gr::d?ytolig 15004-and that Benjamin {hould put 1500/ more to it,

recd fo : . .
lf;,ndos?tt:)nbe and this 3000 L to be laid out in the Purchafe of Lands,

ferried oo to be fettled on iami , :
e ndthe Benjaimin, and ances»_for her,]omture,

e tihets and on the Heirs of .their two Bodies.
Bodies, with- &
out mention- . Jo )

’Iggmha?:d;‘rw Benjamin dying without Iffue, Frances intermarried the
over tould Defendant Peers: The Plamtift being Heir of Benjamin,

be limited.

They boh Drought his Bill to have the Money owing by Sir Fonathan

died without it . :
e o, Atkyns, together with 1500 more, which he offered

fore anyPur- to lay down, laid out in a Purchafe, according to the

chafe made ;

the Mancy  Marriage-Agreement. Frances, Peers’s Wife, died before

fhall be paid
to the Heir AanCI'.

of the Hus-

band, and . . -

not to the For the Defendant Peers it was infifted at the Hearing
2

%"f}z‘f“;gga‘ (tl.lo.ugh no Mention Pf it in his Anfwer) that he as Ad-
wife, who n_nmﬁrator to his Wife, who furvived Benjamin, was in-
Huband.  titled to the Money, and not the Heir of Benjamin ; all
the Ufes for which the Purchafe was agreed to be rn,ade
being {pent by the Death of Benjamin and Frances without
Iffue; and that there was no Mention in the Marriage-
Agreement, how the Remainder in Fee fhould go; and
that the Wife’s Portion being equal to the Mone}; laid
down by the Husband, it would have been reafonable. if
a Queftion had been made in this Court, how the ile-

mainder thould have been limited in the Life of the Par-
3 ties
>
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ties, to have decreed it for the right Heirs of tlie Survi
vor ; and that therefore the Purchafe being never made,
and the Wife furviving, fhe was intitled in Equity to the
whole Money ; and the Defendant her Husband, as her
Adminiftrator had the {ame Right, if not to the Whole,
at leaft to a Moiety, which was her own proper Portion.

But for the Plaintiff it was infifted, that if a Bill had
been brought in the Life-time of the Husband and Wife
to have had the Purchafe made, it would have been de-
creed to have been to the Ufe of the Husband and Wife;
and the Heirs of their two Bodies; with Remainder to
the right Heirs of the Husband.

The Lord Chancellor decreed it for the Heir, upon Pre-
fumption that it was {o intended ; and that Sir Fonathan
Atkyns fhould pay what remained in his Hands of the
1500 L to the Plaintiff the Heir.

Elizabeth Fotherby Widow,)
Executrixof E/iz. Brome Plaintiff
who was the Executrix | HHL
of Mr. Serjeant Brome,

Cale 14

J

William Hartridge, William)|

Pyfeing and Aliceux e
}f g’ d 14 ux jl/l.f \. Defel-ldants Lord gmme!
BernardKendaland Anne Ay £,

his Wife.

EWIS LEES, Father of the Defendants dlice 28 P
and 4une, 1in the Year 1641, made his Will, and Pj;:taf‘:: 5
by it (int’ al) gave to the Defendant dlice, and to Abra- St
ham Lees, one of his Sons, 1col a-piece; and made his
Wife Amne, his Executrix, and fhortly after died.

G - dnwe

o/
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Anne the Executrix afterwards intermarried with the De-
fendant Harsridge ; and above thirty Years fince fhe died,
and the Defendant Hartridge took Adminiftration of ber
Goods, and de bonis non, &c. of Lewis Lees the Teftator.
In the Year 1654, becaufe the Defendant Alice, and
her Brother Abrabam were then under Age, the Dfefendam
Hartridge depofited their Legacies of 1col a-piece, or
Securities for the fame in the Hands of the Defendant
Anne who was then unmarried, to the End the might pay
them over; whereupon the Defendant Kendal, togethes
with Mr. Serjeant Brome, entred into Bond, to the Des
fendant Hartridge, of 400/ Penalty, with Condition to
{ave him harmlefs againft the faid Legacies fo depo-
fited. ‘The Defendant Amne married the Defendant
Bernard Kendal; and thereupon Bernard Kendal the
better to fecure the Defendant Alice, gave Bond to her
elder Brother in Truft for her Legacy. Afterwards
the Defendants Alice and William Pyfeing intermarried ; and
then Lewis Lees their Brother afligned the Defendant Ken-
dal’s Bond, to the Defendant Pyfeing, who thereupon al-
tered the Security, and took Bonds from Kendal mn his
own Name, and obtained Judgment upon the Bonds.

About the Year 1679, Abrabam Lees dying Inteftate,

the Defendant Alice Pyfeing took Adminiftration of his
Goods ; of which (all Debts and Charges paid) there re-
mained a great Overplus; one third Part whereof was
ordered by the Spiritual Court to be paid to the Defendant
Anne ; but it was never paid, the Defendant Alice detain-
ing it fhill for Satisfaltion of the Legacies given, and de-
pofited as aforefaid; fo that by detaining the Defendant
Anne’s Part of her Brother’s Eftate, and by the Bonds and
Judgment which the Defendant Kendal gave as aforefaid,
Pyfeing and his Wife are {atisfied the two Legacies.
That neverthelels in Michaclmas-Term 1685, when Lewis
Lees the Teftator had been dead about Forty-four Years,
the now Defendant Pyfeing and his Wife by Combination,
exhibited their Bill againft the Defendant Harsridge, for
both the faid Legacies; and the Defendant Harsridge hath

brought
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brought an Action againft the Plaintiff upon the faid
Rond given by the {aid Serjeant Brome and the Defendant
Kendal, dum [ola, to {ave him harmlefs; 'all which is
done by Contrivance, after the Plaintiff hath paid 1
Debts and Legacies more than the Teftatrix’s Eftate a-
mounted to. :

'The Lord Chancellor declared, that in this Length of
Time he would prefume the Legacy paid; and decreed
a perpetual Injunction aganft the Bond, and difcharged
the former Decree againft Hartridge, (though inrolled) on
this Bill; and though no'Relief was particularly prayed
againft that Decree. ’

¢

Cafe 13.

Ward ver{us Bradley. Mafir of ihs

. | 7 , MayR;Ié§7.
NOLE being pofleffed for 2000 Years of a Tene- AlorgTerm
ment, in Confideration of a Marriage to be and afigned

after had, and of 350. Portion, and for Provifion 4nd ppor o

Stay of living of the Husband and Wife and their Chil- Years, if be

‘ : ' . ., livedfolong,
dren, demifes to Truftees for 1700 Years, if he and his thentohis™ -
1 : " : . Wife for her

Wife, or any of their Iffue, live {o long; Remainder to Lifc, Re-

the Heirs of the Body of Cole on that Wife. They had fa%er,

the Heirs of

Iffue the Plaintiff and the two Defendants, who had got- 4 begoten
ten an Aflignment of the whole Term, and had Admini- The whole

ftration to the Father. Term does

not veft in
A. but after
the Death of him and his Wife, fhall go to all their Children equally.

And the Queftion was, whether the Plaintiff {hould
have a Third with the other two Sifters the Defendants ;
for though it wa¢ ififted for the Defendants, that the
Truft of the whole Term vefted in the Father, and was
executed in him; and that Daughters, though the Heirs

of his Body, could not take by Purchafe in this Cafe; -
yet the Maffer of the Rolls conceived, that inafmuch as
shere was a particular Term of Ninety-nine Years taken
out
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Conftruéti-
ons of Trufls
muft be go-
verned by
Intention.

Cafe 16.
Lovd Chancel-

for.
.ﬁrjﬂ"i 316 b Te

out of the 1700; and that the Father had a particular
Eftate limited unto him during Ninety-nine Years, that
the Truft of the whole Term, as to the 1700 Years,
was not executed to the Father; and {aid, that Conffruc-
tions of Trufts muf} be governed by Intention: And this being
in Cafe of a Marriage-Settlement, and the Intention
plain, it ought to be fupported; and cited the Cafe of
Oukes and Chaford, and Traberne and Crompton, 24 Car. 2.
and the Cafe of Warman and Seymour ; where by the Ad-
vice of Judges, where Alienation of a Term was to one
for Life, and then to her Iffue, that the Iflue took by
Purchafe; and Iffue was not taken to be 2 Word of Li-
mitation, {o as to veft the whole Term in the Mother:
And yet Iffue, in legal Underftanding, s a Word of Li-
mitation, and not of Purchafe: And therefore did con-
ceive in this Cafe, that though the Word Heirs be not
properly a Word of Purchafe ; yet there being a particu-
lar Eftate for Life, during a particular Term, limited to
the Father, that the Limitation to the Heirs of his Body,
afterwards on that Marriage, would carry it to all the
Children equally: And he was the more of that Opinion,
for that it was declared in the Deed, that after the
Death of the Father, the Truftees thould execute Eftates
to the Perfon and Perfons refpeively, that thould be in-
terefted according to their refpeftive Shares therein;
which thewed that the Children fhould all take their

{everal Shares.

Norton verfus Mafcall.

HE Plamtiff and Defendant had {ubmitted to an
Arbitrament by Bond, and an Award was made,

not binding by Form of Law, by which the Plaintiff was
to pay the Defendant 900l and to feal a Releafe to the
Defendant; and the Defendant was to aflign {everal Secu-
rities he had from the Plaintiff. The Plaintiff fold {fome

Lands to raife the 900 L expelling the Defendant would
2 receive
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receive it, as he gave him Intimation he would, and
tendered him the gool and a Releafe executed by the
Plaintiff ; and though there was no other Execution on
the Plaintiff s Part of the Award, and though the Award
was extrajudicial, and not good in Striltnefs of Law, yet
the Lord Chancellor decreed it fhould be performed in
Specie.
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cate 1. Berry verfus Askbam Widow and Exe-
Binfer of s cumx and Askbam the Heir.

Rolls.
Fune 1687.

Where Debts Skham the Father, being indebted to the Plaintiff by
by Wil to be Bond, devifes that his Executors fhall receive the

paid out of

Reneand Rents, Iffues and Profits of his real and perfonal Eftate,
Profits, the in the firft Place to pay 60 L per Amn. to one for Life,

Court, 1f tis

3?ﬁcﬁ:rr£’ea and after th.at Perfon’s. Deatl'l, out of the Rfamainder of
Sale. his Eftate, his Debts being paid, to raife Portions for fe-
veral Children payable at Twenty-one, and Maintenance
in the mean Time ; and devifes all his Lands in feveral
Parcels to {everal Perfons at future Times; and thofe De-

vilees were not Parties to the Suit.

And whether the Lands were to be {fold for Payment of
Debts, was the Queftion.

The Mafler of the Rolls conceived, they thould : But firft
direCted an Account of the perfonal Eﬁate, and the Rents
and Profits of the Lands; and if thofe not {ufficient
to pay the Debts in a reafonable Time, declared he would
decree a Sale: And direfted the Devifees to be made De-

fendants,
3
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fendants, if they would not come in before the Mafter,

declaring that the Sales fhould be out of all the Devifees
Lands.

Thomas Kwnott, Son and

Heir of Sir 7Zhomasyo Plaintiff,

Cafe 18.
Knott,

[ ord Chancel-
Fobnfon, and Grabam EXe-1 ry.¢ Lord Chenc
Cutors ()f George Hlll, %Def‘elldallts. Fune 1687

HE Plaintiff being intitled to an Eftate-Tail after * Vol €+

the Death of his Father in Lands, which if in Pof- A Purchae

. ym an ricir

feflion, were worth to be fold about 800/ and being caft ar anUnder-

off by his Father, and deftitute of all Means of L?vely- Value in the
hood, did in 1671, for 30l paid, and 20L per Amn. Eyher fora-
{ecured to be paid to him during the joint Lives of him Ant. Cafe 9.
and his Father, abfolutely convey his Remainder in Tail
to the Defendant Hill’s Father, and his Heirs. The
Plaintiff’s Father lived ten Years after this Conveyance;
and then the Plaintiff brought his Bill to be relieved a-
gainft this Conveyance, charging that it was intended only
as a Security ; and though there was no Proof to that Pur-
pofe, and the Deed ablolute; and though Hill would have
loft all, if the Plaintiff had died in his Father’s Life-time,
yet upon the firlt Hearing of this Caule, 24 Fune, 34 Car. 2.
the Lord Nottingham decreed a Redemption. 'The 18 May,
5 Car. 2. the Lord Guildford upon a Re-hearing difmiffed
the Bill; and that Difmiflion not being figned and inrol-
led, the 27 May 1687 the Lord Chancellor ordered a Re-
hearing ; and now upon the Re-hearing declared, he
took it to be an unrighteous Bargain in the Beginning;
and that nothing happening afterwards would help it;
and {fo difcharged the Lord Guildford’s Order, and con-
firmed the Lord Chancellor Nostingham’s Decree.

William
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cate 19. William Baylis Admini- ,
{trator of Fortune hisp Plaintiff.

Wife,

ot cisns- Fopathan Newton,Son, Heir

lor.

sae 169 and Executor of Matthewe Defendant.
Newton,

oty W, /@ Avthew Newton being {eifed in Joint-tenancy of a
two others, | W R third Part of a Village called Caldicor, by Leafe
conveys his >

S Parc o and Releafe the 21, and 23 Nov. 1668, convey’d his third

f' f ° .
the Ule o Part for natural Love and Affection to the Ufe of him-

Life, Re- {elf for Life, Remainder to his Wife for Life, Remain-

mainder to

his Wife for der to the Defendant in Fee. The 2526 of the fame
maiader 10 N0v. he made his Will, and thereby devifed to the Defen-
hisSonin  Jane  and the Heirs of his Body, his Lands in Caldicoz,

Fee, and at , Ly e g s e

the fame  and, amongft other Things, to the Plaineiff Fortume his

ks bis Daughter, out of a Debt Fewwick owed him, 250/ his
ill, an . \ ' 3 ; {

sives the  Debts being firft paid ; and if Femwick’s Debt was not {uf-

fame Lands cifient to pay them, over and befides the 250/ to his

to his Son in

Tail chargd Daughter, then he appointéd his Debts to be paid out
with his o ' p
pebis. The Of his whole Eftate. / ‘.

Son not a
Truftee for the Father in the Settlement; otherwife it would have been, i inti
ave
had been conveyed to the Son ’ en, if the intire Fee

Fenwick’s Debt and the perfonal Eftate were not fuffici-
ent to pay the Teftator’s Debts, and the Bill was to
have the Lands in Caldicor {ubjefted to the Debts, that fo
the Plaintiff might have the 2501 out of Fenwick’s Debt:
And for the Plaintiff it was infifted, that the Eftate the
Defendant had in Caldicor by the Leafe and Releafe was
a Truft for his Father, and that he ought to take it {ub-
ject to the Will; and that the Leafe and Releafe were
made to prevent Survivorthip; and which was proved by

4 two



“In Curia i?mzcel/aﬁ;e. ‘ 29 ,,

two Witnefles exprefly: And {o it alfo appeared by the
Dates of the Leafe and Releale and Will, they being all at
the fame Time; and had not the Lleafe and Releafe been
made, the Father as a Jointenant could not have devifed.

This Caufe was heard 19 Feb. by the Maffer of the
Rolls, who direfted an Account of the perfonal Eftate ; and
if that was not {uflicient to pay the 250 /. the Mafter to
report {pecially as to Coldicots ; which Matter coming now
to be heard before the Lord Chancellor, he declared, that
if the intire Fee had been pafled to the Son by the
Leafe and Releafe, he would not have taken it to be a
Truft in the Son : Bit inafmuch as it was limited to the
Father for Life, and then to the Mother for Life, with
Remzinder to the Son in Fee, he could not take it to be
a Truft in the Son.

Hawkins, Plaintiff. Cafe 2o0.

7 blyior & ux’, and Leigh & gD efendants, B S
/ . o

Fune 1687+

. . . brought bya
the Lands m Quettion fubfequent to the Plain- fecond Mor:-

agee againft

tiffs, and the Bill being againft him and other Incum- &S5 and

AACH Heove ' ' : third Mort-
brancers to difcover their Incumbrances, Wilfon, who was gazees o

a Defendant, and had the firft Incumbrance, afligned to difeover In.
cumbrances;

Leigh, pendente lite : And the Queftion at the Hearing was, the la#
whether the Defendant Leigh, who had a Mortgage {ub- Mortgagee

‘ i ‘HE Defendant Leigh having an Incumbrance on After a Bill

e ] s may get in
fequent to the Plaintift’s, . fhould help himfelf againft the the firtt Ine
Plaintiff, by buying in Wilfow's Incumbrance, that was and proced
prior to both.. | oainft the

feconds

The Lord Chancellor conceived, he might lawfully do
{fo; and difmiffed the Plaintift’s Bl without Cofls,

I DE
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Cafe 1. Anne Stanton, Plaintiff.

Y™ Sadler and Bufh, Defendants.

Pachaie HE Plaintiff was a Jointrefs, and the Defendant
proteéted by was a Mortgagee {ublequent to the Jointure; and
ettmg nan

old fisfied got an Aflignment of a Statute, that was precedent to the
St Jointure, but was fatisfied ; and extended it on the Lands
mortgaged.

The Bill was to {et afide the Extent, for that the Sta-
tute was fatisfied: And whether the Statute being {atisfi-
ed fhould prote€t the Mortgage, or be fet afide without
Payment of the Mortgage-Money was the Queftion.

And the Mafter of the Rolls decreed, that upon the
Plaintiff’s paying the Mortgage-Money with Intereft and
Cofts, the Defendants fhould aflign all their Securities to
the Plaintiff : But would not {et afide the Extent without
Payment of the Mortgage-Money.

2 Luke
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Luke verfus Alderne. Cale 22

lor.

:  Dec. 1687,
Legacy of yool was given to the Defendant’s a regacy
Teftator, when he thould be Twenty-four Years&ic o+

when he

old: The Plaintiff being his Sifter, and Executrix to the fould be

Teftator, that gave the Legacy, paid the Legatee 250/ ’E;éem:; 20
of it at Twenty-one, to put him out into the World; Exeluror
and gave him a Bond to pay him the other 2 50 L ata Day ?é”;iﬁ%’éd
certain ; which was the very Day he would attain his Age ﬁe;n];;f!ydcc;é

of Twenty-four Years. He died before that Age; and cin, being

. the Ti
the Defendant was his Executor. when he.

would attaifi
Twenty-four. He dies before that Time. Whether the Money received fhiall be fepaid, and the
Bond delivered up.

The Bill was to have the Bond up, and the 250/ res
paid, for that he died before Twenty-four, and fo no Le-
gacy was ever due; and charged an Agreement by the Le«-
gatee to repay in that Cafe, and deliver up the Bond.
That Agreement was denied by Anfwer, and as to the
Repayment of the 250/ and Delivery up of the Bond,
the Defendant pleaded the Payment, and the Bond which
was for Payment at a certain Day, and became a Duty
thereby, and not as a Legacy; and did waive the Penalty.

Upon Debate the Plea was to ftand for an Anfwer, the
Lord Chancellor declaring it was fit to be heard on the
Merits.

DE
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Cafe 23. Sharpe verfus Gamon.

llf a Bill is E BI1L for a Dif‘covery of a Bankrupt’s Eftate; the
rought for K

Difecoveryof # B Defendant demurred, becaufe the Bankrupt was
;3:::,‘?‘:5;3 not made a Party, and the Demurrer was allowed,
Bankrupt

muft be a Party.

Cafe 24. Couhtefs of Plymouth ver{us Bladon.

FEodem die in
Court.

ﬁpfgfgg‘%{" "8 ‘HE Bill was to call the Defendant, who was the
lefion to Plaintiff’s Steward, to an Account. The Defen-
proceed at

Lawisnot dant by Way of Plea infifted, that the Plaintiff ought not
bur the * to be relieved in this Court, nor be compelled to account..
e Firft, for that the Plaintiff had before exhibited a Bill in

may, after

fhe has fail- this Court to the fame Purpofe, and likewife {fued at

ed at Law, .
bring anew Law for the {fame Matter; and afterwards being put to

Bill her Election, chofe to have her Bill difmiffed; and not
having met with fuch Succefs at Law, as fhe expe@ed,

would now refort back again to this Court.  Second) ,

That the Plaintiff had difabled the Defendant from giving

any Account, by reafon that fhe had, in a violent and un-

due Manner, {eifed his Writings and Evidences, and even
imprifoned

5
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imprifoned his Perfon; and fo in Effet hath made her
{elf both Judge and Executioner: And Detinue of Charsers
is a good Pleaat Law in Bar of an Account ; and ought
to be {o here: And although they may now alledge that
the Trunk, in which the Writings were, has been fince,
with the Writingg that were in it, reftored, shar ought
not to excufe the ‘Plaintiff in this Cafe; for {uch violent
Seizure is an Evidence of the Plaintiff’s Defign to take
from the Defendant fome material Papers, and when fhe.
had got them into her Power, it is tobe prefumed, the
did take them: And it is not to be expelted from the De-
fendant, that he fhould prove, what Papers the Plaintiff
took out of the Trunk.

Per Cur. As to the firft Objeftion, A Difmiflion upon
an EleCtion is not peremptory, no more than a Nonfuit
at Law. And as to the {econd Obje&tion, Although fuch
Proceedings are not to be approved of, or countenanced,
yot they cannot amount to a Forfeiture of the Right,
which the Plaintiff hath to call her Steward to an Ac-
count ; and although Detinue of Charters is a good Plea at pesjpe of
Law in Bar of an Account; yet it is not a good Plea, to Sharersisa

. . . . . . . .~ good Plea at
{ay the Plaintiff did once feize his Writings; but it is Lawin ber

the Detainer of them, that makes the Plea good. And :o;r:r,‘?az-d o
as touching the Plaintiff’s Imprifoning the Defendant, he j; * 4%
may take his Remedy by an Altion of Falfe Imprifonment,
but a Man may {urely juftify the Detaining of his Servant,

that was taking away his Goods.

The Court therefore ordered, that whereas there was
a confiderable Sum of Money in the Trunk, that the
Money, as well as the Writings, fhould be reftored.  For
although the Defendant might be greatly in the Plain-
tift’s Debt, yet fhe muft not levy her own Debt after
that Manner ; and ordered the Defendant to anfwer.

I

K Cokes
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Cafe 25. Cokes verfus Mafcal.

AS'ﬂbbdtl. 11
Feb.

Whether & HE Bill was to compel the Defendant, whofe
tter wrote ' . . . . Y
duting & B Daughter the Plaintiff had married, to perform

ﬁ’;ﬁﬁg an Agreement alledged to have been made on the Mar-

andtheresre rjgoe,  The Defendant by Anfwer infifted, there was a
fubfequent o —

Treatiesand T'reaty, but never any fixt Agreement in’ Writing, nor
Propofals, is .

an Agree-  any figned by him, and relied on the Benefit of the A&t

ment within

e sramteof Made for Prevention of Frauds and Pévjuries.
Frauds, &

Upon the Proof the Cafe appeared to be, that there
were {everal Difcourfes and Treaties had before the Mar-
riage, and Sir Thomas Cokes was to have made a Settlement
on the Plaintiff ’s Side, but afterwards flew back from it;
and the Defendant wrote a Letter importing what he in-
tended to {ettle on his Daughter, and after this an Agree-
ment is drawn and reduced into Writing, but not figned
by either Party; but a Witnefs examined in the Caufe de-
pofed, that both Parties heard the Agreement in Writing
read over, and agreed to it; and it was proved that the
Marriage was fhortly afterwards had, and the Wedding
Dinner kept at the Defendant’s Houfe.

The Plaintiff’s Counfel chiefly relied on the Letter,
and would have that to be a good Agreement in Writing,
and valid according to the A& of Parliament, and that
the {ubfequent Agreement was the fame in Effe&, but
drawn in a more formal Manner; and that a Marriage

- having been had upon it, and the Agreement thereby in
Part executed, ought to be performed.

But for the Defendant it was infifted, that here was no
Ground for a Decree of this Court: That there was a
manifeft Difference, as to the Settlement intended to have
been made, between the Letter and the {ubfequent Agree-
ment in Writing: And it was likewife proved on the De-

4 fendant’s
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fendant’s Behalf, that after the Letter and Agreement in
Writing, there were feveral Treaties and Propofals made,
and the Parties differing, the Agreement broke off; and be-
fides, an Agreement ought to be mutual, and there was
nothing done in this Cafe, that any Way obliged the
“Husband : So the Court inclined to difmifs the Bill ; but
at the Inftance of the Plaintitf’s Counfel gave him a
Twelve-Month’s Time to try it at Law, whether there
was an Agreement {fo fixt, as they could maintain an
Altion at Law uponit, and that afterwards either Side
might refort back to this Court. /77 ¢ *

/
) . Cafe 26.
Kelley verfus Berry. Lind Chane
Lune 20 Feb.

‘HE Plantiff was a Remainder-Man in Tail in a2 A Remain-

. ) ] . . . - der-Man in
voluntary Settlement, and the Bill was for Dix Tail ina vo-
luntary Set-

covery of the Deed: But it appearing to the Court that jome
the Entail was difcontinued, the Court would not relieve 2rings 2 Bill

the Plaintiff, ‘ 1c)ove:ry of the
appearing the Entail was difcontinued the Court ; would not relieve him, pe;c déaaf2d4;,'t,

ol ey AP s > Cafe 27,
| Gaﬂé’)’ verfus GllfOTﬂ’ 8 al. L:deriZel-
lor.

Lune 27 Feb,

Al\dap'poﬂ:{fcd of a Term for Years determinable on 4 dovifor ¢
Y.ives devifes 201 per Ann. to F. 8. to be paid half B a Rent

out of a

yearly out of this Eftate, if the ceffuy que vies thould {o Seery £
long live. % S. dying in the Life-time of the Coftuy que Y523 deter

minable on

vies, the Queftion was, whether this Rent thould deter- Lives, to be

- v . . k] - 1
mune by his Death, or go to the Plaintiff who was his yearly,if the

cefiny que vies

Executer, and be paid him during the Term. Tved b Tong,

. g 2 R. dies du-
ring their Life-time. Decreed the Rent was not determined, bur fhould be paid to the Exf:cutars
of B. during the Term. :

-

The Court decreed it for the Plaintiff; the Executor of
F S. and {aid, if the Rent would have continued as long
as the Term lafted, if 7 8 had {o long lived, why will

1t
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it not laft fo long, though % S. happened to die {ooner ;
there is nothing faid in the Will to determine it.  And
the Cafe in Roll’s Abridgment, firft Part, Title Eftate,
fol. 831. where it is faid, that if a Man poflefled of a
Term for Years grants a Rent generally without limiting
any Eftate, the Rent fhall continue during the whole
Term, was looked upon to be an Authority in point.

Cafe 29. Sprignell verfus Delawne.

Lord Chancel-
lor.

' M THE Plaintift’s Bill was to have SatisfaCtion of a
Debt owing him by % S. to whom the Defendant
was Executor; the Cafe was, that the Defendant was
bound to a third Perfon as Surety for %. . and to in-
dempnify him on that Behalf ; % §. afligned to him a
Term for Years, and dies, and makes the Defendant his
Executor, who pays that Debt out of the perfonal Af-
{ets; and the Plaintiff being a Creditor by fimple Con-
tralt, and there being no perfonal Affets left, would have
had the Benefit of that Security for Payment of his Debt
and it was urged to be reafonable he fhould have that Be-
nefit, in regard that the perfonal Affets, which would
have fatisfied his Debt, were employed in Difcharge of the
Debt which was chargeable on this Security.  Sed non al-
locatur, for that it was in the Power of the Executor to
apply the perfonal Affets, the one Way or the other.

Cale 20 Cooke verfus Cooke.
Lovd ICIMmeI-

DUpon r;efii_“ PON aBill fora fpecifick Performance of a Co.
fick Perfor- [] venant under Hand and Seal with 4. for the Be-

of a 1
'é‘;i%n; nefit of B. 4 mufl be a Party to the Suit.  But if it had
e eheog Deen only a Promife, either 4. or B. might have brought

B. 4 mut the Altion according to the Cafe in Telverton’s Reports.

be a Party.

Rolls an

/Tate,fol. 177 2 .
r Searle
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Cafe 31
Searle verfus Hale. Lord Chamel.

lor,
Lune § May-

tic

N Adminiftrator pays Money on Specialties without 4, Admini”

Notice of Money decreed, and had fully admini- firster pays

. . away all the
ftred the Affets: And the Court neverthelefs decreed, A_{}:egs in fa-
that the Adminiftrator fhould pay the Money decreed. glllf't’f o Spe.

cialty, De-

creed to pay a Debt due by a Decree, though he had no Notice of the Decree, before he had paid
thofe Debts.

Cafe 32.
Buccle verfus Atleo. Lo Cooml

’1.71‘.
Martis 6 die
° . ° . M t“c
HE Plaintiff being Executor, and his Teftator N o
. . R n Executor
greatly indebted, and being defirous to be rid of the being defi-

: !
Affets as far as they would go, and that his Payments tpe Aforr o

might not be afterwards queftioned, brought a Bill againft fv“gzﬂzs gc‘f?i'n
all the Creditors, to the Intent they might, if they would, fatisfying the
ebts, brings

conteft each others Debts, and difpute, who ought to be a Bill sgeinit

: all the Cre-
preferred in Payment. dicors, that

they might,
if they pleafed, conreft each others Debts, and that their Preference might be fettled, ):\dju:igged
on a Demurrer, to be a proper Bill.

The Defendant being a Creditor demurred, for that
the Bill contained Multiplicity of Matter, wherein he
was not concerned. But the Court over-ruled the De-
murrer ; and held it a proper Bill, and a fafe Way foran
Executor to take, ‘

Parrot verfus Bowden. Cafe 33.

Eodem die.
Plea of Outlawry over-ruled, becaufe it was not Plea of our.
_ put in upon Qath. on Osth

L Hungerford

o ca 57
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Cafe 34. Hungerford verfus Goreing.
Eodem die.

Y o HE Plaintiff and Defendant’s Lands lying conti-
Brings 5  guous, the Bill was to difcover the Boundaries of

Bill, that B. the Defendant’s Eftate, alledging the {fame fully appeared

may difcover

the Bounda- by the Deeds and Writings in his Hands; the Defendant

vies of his

Eftate, as demurred. .

they appear o
by }};is Seeds. B. is not obliged to make this Difcovery.

Per Cur. there is no Reafon to compel the Defendant to
difcover the Boundaries in‘his Deeds, for that would be
to help a Man to Evidence to eviét my Pofleflion.

Cafe 35. - Smith & ux', Plaintiffs,

arme v, William Clever & yx’ and% |
o > 4 efen )
William Farmer &5 ux, D dants

%?If)f:)? e g 'HE Cafe was that one Sufan Beale being poflefled
Tetidosy R of a confiderable perfonal Eftate made her Will,

andif he and thereby appointed Robers Franklyn and Fofeph Fifber,

died without J .
Iue, then Executors in Truft, to receive and pay, a&t and do all

:‘;;‘Zf;’;i‘fi} Things according to the Intent and Meaning of her Will;
Foenamain. and having thereby devifed feveral particular Legacies, de-
desoveris  vifed further in the Words following, wiz. And the Ref?
g% and Refidue of my Eftate wnbequeathed [ball be pur forth to
Intereft by my Executors, and one half of the Tnrereft [ball be
paid to my Sifter Anne Cole during her Life, and the other
half of the Intereft unto her Danghrer Anne Smith, and fbe to
have one half of my Houfbold Goods, and after her Mother’s
Deceafe to have all the Intereft during her Life: And my Will
is, that if the [aid Avne Smith die without Iffue of ber Body,
vhe Principal of the Refidue (ball be divided equally between

I Mary
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Mary Clever and Ehiz. Farmer, and fu'c/)‘ Children as are or
fhall be born of their Bodies then living.

The Bill was brought by the Plaintiff Smith and his
Wife, fetting forth that the Remainder over to Clever and
Farmer, expectant on the Plaintiff 4une’s dying without
Iffue was void in’ Law, being of a Perfonalty, and that
the whoale Intereft of this perfonal Eftate was well vefted
in the Plaintiff 4sne, and therefore pray’d, that the Truf-
tees might be dire€ted to deliver the Securities, and to pay
the Money unto the Plaintiffs.

The Defendants by Anfwer confefs the Will, and in-
fifted on their Title by Virtue of the Limitation over.

: i . : See the De-
The Cafe was {everal Times argued before his Honour ¢ the De-

the Mafter of the Rolls, who took Time to conider of it. ot the Cour,
‘ Poft. Cafe $1,

Legriel and Morefcoe, Plaintiffs.  Cate 36

William Barker, Efq; Sir
William Barker, Serjeant > Defendants. 2" 7™
Kellingworth,

HERE was 200/ of the Plaintiff Legrie/'s Money 4. is bound

lent mn the Plaintiff Morefcoe’s Name, upon Bond ther for the
Debrs of the

from the Defendant William Barker the Father, and Sir Father, who
enters lntO 8

William Barker his Son, wherein they were ]omtly bound ; starute o the

andthe Defendant Sir William being jointly bound in other 57 1o, P2Y

Ronds (as well as that) for his Father 9 Feb. 30 Car. 2. and indemp-

nify the Son,
the Defendant Barkey the Father entered into a Statute of O of the

: | d
20001/ to the Defendant Serjeant Kellingworth, defeafan- ﬁf,‘::;"f; hie

ced, that if Barker the Father thould within ten Years, Bond and

? takesa Mort-

or before his Death, pay the {aid {everal Debts for which gege from

. the Father.
the Defendant Sir Wzllmm was bound, and Intereft, and Thesonfmalt
e, ’ » . . gy . T h
indempnify the Defendant Sir William from the {aid Bonds, 5ot uebis
feat the
' MQrtg@ge;
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and all Charges touching the fame, the Statute to be void.

The Defendant Barker the Father paid {fome of the faid
Debts, but not the Plaintiff’s; but defired to have the
Bond delivered up, and to fecure the fame by Mortgage
of fome of his Lands; and thereupon for the fame
200/ he made a Mortgage to the Plaintiff Legriel of
Lands in Suffolk for 500 Years without Impeachment of
Wafte; with a Provifo, that if he paid her 212/ ata
Yeuat’s End, the Ieafe to be void; with Covenants that
the Premifles were free from Incumbrances, and for fur-
ther Aflurance.

The 200 L and Intereft was not paid ; whereupon the
Plaintiff Legriel endeavoured to enter upon the Lands:
But the Plantift found that the Premiffes were extended
on the Statute, and that the Defendant Sir William infifted
upon fuch Extent ; and that 11 Offob. 1681, there were
Articles between him and his Father, for his Father’s do-
ing feveral Things to him, and alfo that his Father fhould

pay all the Debts unpaid, upon the Statute, according to

the Defeafance before mentioned by Chriftmas then next ;
and ’till then that the Statute fhould not be put in Suit;
and that the Statute and any other Security the {aid Willi-
am the Father could give, fhould ftand as a Security for
Performance of the Articles of 11 Offobh. and that the
Defendant the Son infifted upon great Breaches of the
laft mentioned Articles, and that therefore he had extend-
ed the mortgaged Premifles with the Statute.

Note, the Plaintiff is a Purchafer of the Land by the
Mortgage made to her; and that the Incumbrance the
Defendant would fet up, ought not to difturb her, or
Charge the Land to prevent Satisfaltion of her Debts;
for the Statute was originally given to take place only if
the Father did not pay the Debt; and he did pay it by
the Mortgage he gave, and not otherwife; and if the
Plaintiff enjoy the Mortgage, as fhe ought, the Statute

2 ought



In Cum Cﬂﬂce//arm

41

ought not to do her any Prejudice: And by the Father’s
giving the Statute to his Son to pay the Debts, and in-
dempnify the Son, the Statute was a farther Security for
the Debts, and ought not to be fet up to hinder the Satis-
fadtion of the Debts: Befides the Son has no Wrong ; for
he was bound with his. Father in the original Bond to Mo-
refcoe, arid fo was liable to pay. it; and by the laft Defea-
fance of "the Statute the Debts are to be paid alfo; and
in Truth many of the Debts were the Sons own, ‘as he
has confefled in his Anfwer to a Bill of his Father’s.

The Mafler of the Rolls took Time to confider of this
Cafe; and afterwards decreed, that the Defendants thould
redeem, or be fore-clofed and a perpetual Injunction a-
gainft the Statute.
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In Convt, Lord
Chancellor.
Fovis, 3 die
Maii.

Cafe 37.

Statuteredu-
¢ing Intereft,
whether it
affells prece.
dent Securi-
ties.

Pofp. Cafe 73.

DE
Termino Palcha,

168 8.

In CURIA CANCELLARIZ,

Walker verfus Penry.

HE Bill was to redeem an ancient Mortgage; and

forafmuch as the Mortgagor had paid Intereft after

the Rate of 81 per Cent. until 1675, whereas Intereft by

the A& of Parliament in 1660, was reduced to 6L per

Cent. 'The Queftion was, whether the 2 L per Cent. from

1660, fhould not be allowed to go in Difcharge of fo
much of the Principal.

Per Cur. The Contralt being made prior to the Statute
for reducing Intereft to 61 per Cent. and the Contralt ha-
ving not been changed or varied, and 8/ per Cens. having
been voluntarily paid, they {faw no Reafon to relieve the
Complainant: For the Statute for reducing Intereft re-
{pe&ts only {ubfequent Contralts; and as in this Cafe no

- Indebitatus affumpfiz will lye at Law to recover back the 2

per Cenr. {o there is not any juPc Ground to decree it in

Equity ; and the 8L per Cent. would have been Affets at
Law in the Hands of an Executor, that had received In-
tereft after that Rate.

5 The
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The Court decreed, that from the Time of the Defens
dant’s Entry, which was in 1675, he fhould be allowed
Intereft but after the Rate of 6L per Cens. But thought
not fit to give the Plaintiff any Relief, as touching the 8/
‘per Cent. that had been paid from 1660, until 1675.

Peacock verfus Spooner. Cole 3%

lor.

| | Martis § dis
Term for Years was afligned in Truft, that Baron
and Feme, might receive the Profits during their Term afien-
Lives, and the Life of the longer Liver of them, and af= for Baron

. . . and Feme
ter their Death to the Heirs of the Body of the Wife to for their
be begotten by the Husband. | Lives, Re-

the Heirs of '

the Body of the Feme by the Baron. If the whole Term vefls in the Féme, or fhall go the Heir of
her Body. Pof.-Cafe 178.

The Counfel for the Plaintiff -to {upport the Remain-
der, would have the Words (Heirs dof the Bedy) to be
taken to be Words of Purchafe or Defcription, and not
of Limitation: But per Cur. the whole Intereft of the
Term vefted in the Wife, and muft go to her Executors
or Adminiftrators.

Cafe 149.

White verfus White. ot i
n Court, Lotd
Chancellor.

HIS Caufe was heard the 256 of Fanuary laft, Perfona) T
and came now to be re-heard. The Cafe was, a ineafeof the
Man by his Will devifed feveral particular Legacies fub- s setdury
je&t to particular Charges thereon; and gave the Surplus meg**
of his perfonal Eftate to his Wife: The Bill was brought
by the Heir to have the perfonal Eftate applied in Eafe of
the real Eftate: And the Court decreed the perfonal

Eftate to be fo applied.

Per
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Per Cur. It is not yet {ettled, whether the Heir {hall not
have the perfonal Eftate fo applied, even againfta Iega-
tee of a Sum of Money.

Sy Sagitary verfus Hide.

Jor.

Mecur” 9 die

Maii, E HE Plaintff is a Creditor by Bond to 7. 8. who
The Heir B fectled his real Eflate on his Wife for Life, Re-
g . mainder to one Middleson in Tail, (who happened after-

der a volun-

tary Setle: ywards to be Heir at Law) with Power of Revocation ;

mentfells the

Lond. and Middleton {old to the Defendant Hide, who had Part
inthe Hamds of s Purchafe-Money in his -Hands, out of which the

in the Hands
of the Tur- Plaintiff {ought to be fatisfied his Debt.
be Aflets to pay the Anceftor’s Bond.

For the Plaintiff it was infifted, that the Settlement was
fraudulent, and that the Eftate ought to be Affets, and
made liable to the Plaintiff’s Debt; and cited Lenthal’s
Cafe in B.R. in Debt upon a Recognifance forfeited by
Reafon of an Efcape: A voluntary Settlement made thirty
Years before the Efcape was adjudged to be fraudulent.

Per Cur. Every voluntary Conveyance 1s not therefore
fraudulent; but a voluntary Conveyance, if there was
a reafonable Caufe for the making of it, may be good
and valid, even againft a Creditor: And here the Defen-
dant Hide before his Purchafe had Notice, that there was
a Bond; but there was no Original filed, and before the
Commencement of the Suit, he had covenanted to pay
the Refidue of his Purchafe-Money, and the Court there-
upon inclined to difmifs the Plaintiff’s Bill.

5 Mufgrave
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Mufgrave verfus Dafbwood. Cafe 41.

In Court T/e¢
neris 11 Mau.

s er for Life,

by the Cuftom of the Manor there is a Widow’s Ghere by ri
Eftate, agrees that 7. S. fhould hold and enjoy during his f“j“;‘f}‘“‘g“’: ¢
Life, and the Widowhood of fuch Woman, as he {houl d Eftate, a-

recs to fcll;
leave at his Death, and enters into Bond for that Purpofe; 5d dies.
4 His W
and to furrender on Requeft. n;:gogﬁg‘gy
this Agree-
ment.

The Bill was brought againft the Widow, to have this Py Cate 5%
Agreement performed.

’ | ‘HE Cafe was, that a Copyholder for foe, where A Copyhold-

In the Arguing of this Cafe was cited the Cafe of Twi-
ford and Warcup, where a Man covenanted, that his Eftate
was free from Incumbrances, except an Eftate for Life
that was thereon; by the Cuﬁom of the Manor, of
which the Eftate was held, the WldOW of the Tenant for
Life, was to hold during her Widowhood ; and it {o fell
out that the Tenant for Life left a WldOW, yet this was
adjudged to be no Breach of the Covenant. And the Cafe of
Newberry and Wigorn was cited, where a Man was admitted
to a Copyhold Eftate in Truﬁ for 7.5. and the Queftion
that arofe thereupon was, Whether the Widow of the
Truftee did not come in paramount the Truft, and {hould
enjoy het Widow’s Eﬁate, and the Court at Law was di-
vided upon it: But in the principal Cafe, the Plaintiff
was defeCtive m his Title, being he had not taken out
Letters of Adminiftration to ¥. S. and {o the Court deli-
vered not any Opinion in the Cafe.

N Niecok
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Cafe 42. . Niccol verfus Wifeman.

Court. e

Where there EE Caufe came onto be heard the laft Term, and
Anfwer, and then the Plaintiff had replied to the Plea only,

he Plaintiff
replics; the and not to the Anfwer; and the Court thereupon made

Replication 513 Order that the Plaintiff fhould file a Replication to the
muft beto the

Anfiver, as Anfwer, munc pro tunc, and that the Caufe fhould be
Plea. heard this Term: And the Plaintiff now {et down the
 Caufe for hearing again, without having given Rules for
Publication, and had alfo amended his Bill, and had not

new ferved the Defendants to anfwer, {o the Caufe was

again put off as coming on irregularly.

Cafe 43.

(I;’Lfﬁfe'}i;f”d Buxton verius HLIIC‘/?iﬂfOﬂ.
Sabbati 12 die
,]:f:e Our HE Plaintiff’s Bill was to be relieved for Tithe-Oar

nor due, but in Braffington, a Townthip within the Re&ory of
by particular

Cuttom.  Blackborne in the County of Derby.

Per Cur. Tithe-Oar is not due of Common Right, but
by particular Cuftom only: And the Court therefore di-
reted a Trial to be had at Law, whether there was any,
and what Cuftom within the {aid Townthip for the Pay-
ment of Tithe-Oar, with Dire&tion to the Judge to en-
dorfe the Poffea, how the Cuftom was found upon the
Trial.

e Saunders verfus Browne.

Chancellor.
Mecurii 16 die

Muii. THE Cafe was, that 7. S. by his Will direfted two

;“oney devi- Hundred and forty Pounds to be laid out in the
ed to be laid

out in Len, Purchafe of Lands, to be {fettled on Mary and the Heirs of
n ettle
on the Chil- her

dren of 7. 8. Land is purchafed and feitled on them and their Heirs, and one dies. Decreed the
Land fhould pot furvive. |
-

{

AN
o
\\

-~
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her Body; and if fhe died without Iffue, then on the Chil-
dren of Elizabeth, which fhe thould leave behind her:
Mary died without Hiue before any Purchafe had ; after-
wards the Truftees lay cut the Money in a Purchafe, and
convey the Lands to the two Children of Elizabeth, and
their Heirs, who {o held for {everal Years, and then one
of them dies, the fingle Queftion was, whether the Moi-
ety of the dead Child fhould {furvive.

Per Cur. decreed that it thould not furvive.

: i Cafe 45.
Biffell & ux’ verfus Axtell & al. G
Lune 14
Muaii,

HE Widow in the Spiritual Court {et up a Procura- an Account

decreed of

tor for her Children the Infants, and gets her Ac- i} Tregares
count pafled there,and each Child’s Proportion afcertained, perfonal E-

and Diftribution decreed, and on giving new Security, got withitanding

an Account

the old Security difcharged. before taken,
“and a Diftri-

. _ . bution _dc—
The Court, without Regard had to the Proceedings of creed i the

the Spiritual Court, decreed an Account of the whole Cour.
Eftate.

Cafe 46.
In Court, Lord

Chomley verius Chomley. Chamell
Maii,

BY Articles made on the Marriage of Mr. Nuath. Chom- Fof- Cafe 15
ley, with the Daughter and only Child of Sir Hugh
Chomley ; Mr. Chomley covenants to lay out forty Thoufand
Pounds in Land, and to fettle one Thoufand Pounds per Amn.
thereof in Jointure, which was to be in Lieu of Dower,
and all Demands out of his perfonal Eftate; with a Cove-
nant that the would not .claim any Part thereof, and to
{ettle the Whole on the firft and other Sons of that Mar-
riage in Tail Male: Sir Hugh on his Part covenants to
give in Marriage with his Daughter flve Thoufand Pounds
“down,

3
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down, and 5000 at his Death, and to {ettle his whole
Eftate on the IfTue Male of this Marriage, if there fhould
be any ; provided, that Sir Hugh with the Confent of Nu-
thaniel, might alter, change and make void the Ufes, .
in the Articles.

Sir Hugh was greatly indebted to the full Value of his
Eftate, and unable to perform the Articles on his Part :
But Nathaniel in his Life-time purchafed Land of the
Value of one Thoufand and fifty Pounds per Ann. and fettled
a Jointure according to the Articles, and afterwards died
within the Province of Tork, being alfo a Freeman of the
City of London, and pofiefled of a perfonal Eftate of the
Value of about twenty Thoufand Pounds, and left Iffue two
Sons and a Daughter. |

The Plaintiff his Brother being his Executor, brought
tis Bill for the Direftion of the Court, how, and in
what Manner, the perfonal Eftate thould be difpofed of.

The firft Queftion was touching the Provifo for chang-
ing and altering the Articles; whether that fhould be in-
tended only as to the Eftate that Sir Hugh was to {ettle:
For if the Provifo did not extend to both Eftates, but
thould be taken to relate to Sir Hugh’s only, then the Co-
venant of Mr. Nathaniel Cholmley for laying out forsy Thou-

fand Pounds in Land, would fwallow up his whole Eftate,

and there would be nothing left for the younger Children.

Secondly, admiitting that the Articles were not binding,
but were avoided purfuant to the Provifo, then if the
Cuftom of the Province of York was to take Place, there
being about fifty Pounds per Ann. in Pofleflion defcended
on the Heir, he was thereby excluded from having any
Part or Share of the perfonal Eftate.
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As to this Point, the Court was clear of Opinion, that [rreman

Nuthaniel Chomley being a Freeman of the City of London, vichin the

Province of

the Cuftom of the City for the Diftribution of his perfo- rok. The

. <L Cuffom of
nal Eftate fhould prevail and controul the Cuftom of the zomin in the
Province of Tork. oF s merta-

nal Eftate,

thall controul the Cuftom of the Province of Tork

The third Queftion was, whether the Widow, who by
the Articles was to have no Part of her Husband’s perfo-
nal Eftate, more than what he fhould leave her by his
Will (and he had thereby given her 1000 1) fhould have the
Jewels, which her Husband had prefented her with n his
Life-time ; and it was urged there was the lefs Reafon to
allow her them, in Regard her Portion was never paid.

The Court referred it to a Mafter to ftate the whole
Matter {pecially to the Court.

Cafe 47.

Dullwich College verfus Jobnfon. — §Su L
Fovis, 17 die
NMair.

HE Plaintiff’s Bill was for a Difcovery of a perfo- a Bili may

nal Eftate, that was devifed to Charities relating ‘a’g:}fl‘};‘ft‘f

to the College. The Defendant pleaded that the Will was Executorfor

. .. ifcovery of
not yet proved, but was controverted in the Spiritual the perfonat
C Eftate, be-

ourt. fore the Will

. e ) is proved, or
during the Litigation thereof in the Spiritual Court.

The Court over-ruled the Plea, a Difcovery of the E-
ftate beirg for the Benefit of all Perfons interefted there-
in, and neceflary for the Prefervation thereof: And Dif-
coveries have often been ordered to be made pendente lite
in the Spiritual Court.

O Bunce
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Cafe 48. Bunce verfus Phillips.

Eodem dies

One claim- HE Bill was to difcover an antient Deed of Entail
ing under 2 alledged to be in the Defendant’s Hands ; the De-

voluntary

Conveyance fendant pleaded Conveyances made to himfelf of the Eftate

from Tenant .

fromil wot in Queftion; fo that, if any fuch Entail there was, the
compellable

b the T lame was difcontinued. ,
in Tail to ‘ L
difcover the Deed of Entail.

‘}l‘he Court allowed the Plea; and faid they would not
Vid ame,Ca.aid the Iffue in Tail againft a Dilcontinuance, tho
*6*% by a voluntary Conveyance.

Cafe 19. ' ' :
Lood Chmel Crook verfus Brooking.

lr, Sabbati,
18 Maii.

Money be- / ! VHE Cafe was, that one Mallock had devifed one
qucat € 0

4. for Life Thoufand five Hundred Pounds by his Will to Simon
and if fhe

e and Fofeph Snow, to be by them difpofed of on fuch fe-
Lifeof her cret Truft as he had privately revealed to Simon; and

go to the fdire&ed, that the Execution of the Truft {hould be left
ber sitter 2 wholly to them, fo that in Cafe they fhould break their

in fuch

in fuch . Truft, yet they thould not be queftioned for the {ame ei-
fhould ad- ~ ther in Law, or Equity.

vife. Some
of the Chil-

dren of B. dielecaving Iffue, and then 4. dies in the Life of her Husband, making no Appointment

Decrecd the Money to be diftributed amongft the Children of B. and their Reprefentatives per
Stirpes, and not per Capita.

Simon 1 a Letter wrote by him to Fofeph, reciting, that
the Teftator had by his Will devifed fuch Legacy as afore-
faid, declares, that the Intent of the Teftator was, that
they thould out of the Profits of the one Thoufand five Hun-
dred Pounds, maintain the Teftator’s Daughter, who was
married to one Crew; and in Cafe the fhould furvive her
Husband, fhe to have the whole Money at her own free
and abfolute Difpofal ; but in Cafe fhe died in the Life-

2 time
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time of her Husband, then the one Thoufand frve Hundred
Pounds to go to the Children of his Daughter Leach, in
fuch Shares and Proportions, as Amne Crew fhould advife.

Anne Crew died in the Life-time of her Husband, and
made no Appointment.

At the Death of dune Grew, many of Leach’s Children
were dead ; {fome with Iffue, and {ome without Iffue.

It was agreed, that the Truft was well and fufliciently
declared by the Letter, which Simon Snow wrote to Fofeph,
but the Doubt was, in what Shares and Proportions the
Money fhould be diftributed, and who fhould be let into

a Share thereof.

Per Cur. The Money fhall be diftributed amongft all the
Children of Leach and their Reprelentatives per Srirpes,
and not per Capita; and that without Regard had to the
Adminiftrator of any dead Child.

It was objected by the Counfel, that if 4une Crew her
{elf had been living to have made an Appointment, fhe
muft have diftributed it amongft the Children then living,
and could not have given any Part thereof to the Child of
one that was dead.  Sed won allocas’ per Cur’.

Bader



52 De 7erm. Pafcb. 1688.

Cafe s50. Raden &5 al. Creditors of
Philip late Earl of Pem-pPlaintiffs.
broke,

weniti, The Earl of Pembroke,

In Court, Lord

aoar,  Gountefs Dowager of

R Jice  Pebroke, Domina Char-
Yosiee Pow-— Jortg Herbert,{ole Daugh- > Defendants.
ter and Heir of Philip

late Earl of Pembroke &

al’, |
T Cafe HIS Caufe coming now before the Court upon a
o e Cafe {tated by Dr. Edisbury for the Judgment of

mifes Lands the Court, how far the feveral Terms for Years after
o B e, mentioned fhould be Affets, and liable to Debts by fimple

demifesthem . i
to 4. for a Contralt: The Mafter certified, that Philip late Earl of
leffer Term,

paying & Pembroke being feifed in Fee of the Manors and Lands
=Lorn . o o .
Ry during after mentioned in Confideration of the Marriage then

thelifeof 4 jntended to be had betwixt him and the now Countefs

and after his
Deathan an- Dowager of Pembroke, and of ten Thowfand Pounds, which
the Life of he then received as a Portion with her, and in Purfuance

a -f f . .
‘}:;iﬁ;nfu;;ﬁ and Performance of certain Articles of Agreement made

d’a Pep- . :
e o bor before the Marriage, whereby the {aid Earl covenanted

the Remain- and agreed to charge his Eftate in Glamorganfbire with the
der of the .
Term. 4. Payment of a Rent or Annuity of one Thoufand and three

s e “ve. Hundred Pounds per Amn. to the {aid Countefs for her Life,

demifed and for Performance of thofe Articles, became bound to
not be Aflers the Earl of Sunderland, in a Statute-Staple of the Penalt

Debes bae O twenty Thoufands Pounds ; and the faid late Earl having

wharaffel “aoreed to make up the one Thoufand three Hundred Pounds,

tance, the  ope Thoufand five Hundred Pounds per Ann. did, by Indenture

Term rede- X
mitd being dated 1 O&ob. (75.) made between the faid late Farl and
ratie or &

particular 1 the
Purpofe.
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the faid Countels of the one Part, and the faid Earl of
Sunderland and Y.ord Godolphin of the other Part, grant
Bargain, {ell and demife to the {aid Earl of Sunderland and
Lord Godolphin their Executors and Adminiftrators, all his
Honours, Manors, &c. in Glamorganfbire for Ninety-nine
Years under the Rent of a Pepper-corn: But upon Truit
that they thould redemife the Premiffes in Manner after
mentioned ; and accordingly the faid Earl of Sunderland
and Lord Godolphin, by their Indenture of Redemife bear-
ing Date the {econd Day of the {aid Offober, made between
them of the one Part, and the {aid Earl of Pembroke of
the other Part, didin Pﬁrfuance and Performance of their
{aid Truft, amd for five Shillings i Money, regrant the
{aid Premiffes {o demifed, to the {aid Earl Philip: To hold
to him, his Executors, Adminiftrators and Afligns for
Ninety-eight Years and eleven Months, referving the
Rent of a Pepper-corn only, during the Life of the {aid
Earl, and after his Deceale a Rent of one Thoufand five
Hundred Pounds per Ann. by half yearly Payments, during
the Life of the Countefs, as a Jomture for her; and af-
ter her Death a Pepper-corn during the Refidue of the
Term, with a Covenant for Payment of the Rent, and a
Claufe of Re-entry in Cafe of any Default in Payment.
And the Mafter in like Manner ftated {everal other Secu-
rities that had been made by Way of Demife and Rede-
mife; and certified, that the Bond-Debts of the late Earl
amounted unto nine Thoufand Pounds, and that the Book-
Debts, and Debts by fimple Contralt amounted unto
eighteen Thoufand swo Hundred Pounds ; and that the perfo-
nal Eftate was not above fix Thoufand Pounds; and there-
fore {ubmitted it to the Court, whether the Terms rede-
mifed to the {aid late Earl fhould be liable to thofe Debts ;
which was the {ingle Point that came now before the
Court in Judgment.

Mr. Pollexfern and others of Counfel with the Plaintiffs,
the Creditors, argued that the Eftate and Intereft, which
Earl Philip had by the Redemife, was purely a Chattel

P Intereft,
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Intereft; it would in Law have pafled by Grant; been
forfeited as any other Chattel-term would have been, and
might have been taken in Execution upon a Fi. fac. And
as to the ObjeCtion that is made that a Term abftratted
out of the Inheritance for a particular Purpofe 1s not to be
Aflets, as other Terms for Years would be, he {aid there
was no fuch Rule in Law; nor that a Term tfhould be
attendant on the Inheritance, or fhould ceafe, when a par-
ticular Purpofe was anfwered: And if a Term be raifed
for a particular Purpofe, and then to ceafe, it muit be {o
exprefled in the Deed it {elf; and no foreign Implication
will {erve for that Purpofe; and to that Effelt cited the
Cafe of Co. 1 Rep. fol. 87. and to make {fuch Conftructi-
on in this Cafe muft be not only by an Averment foreign
to the Deed, but likewife contrary to the exprefs Sta-
tutes, as the Statute of Weffm. 2. and the Statute of
Atton Burnel, by which Terms for Years are liable to be
taken in Execution upon a Fi. fac. and he {faw no Reafon
why the Term after the Death of the Earl was not as
fubject toa Fi. fac. as it was in his Life-time: And there
is no Queftion, but that in his Life-time the Term might
have been {old by the Sheriftf by a Fi. fac. {ubjelt to the
Payment of one Thoufand five Hundred Pounds per Ann.
was the Cafe here between the Heir and the Executor,
there might be fome Colour for Equity to interpofe ; but
Equity ought to favour Creditors, and the Payment of
their Debts, and has therefore in many Cafes enlarged Af-
fets, and made that Aflets that would not have been {o at
Law ; but never abridged the Aflets in Prejudice of Credi-
1 heving » LTS3 and cited Tooke’s Cafe in the Lord Nottingham’s Time ;
Leafe for Where a Manhad a Leafe for three Lives, to him and his
;’};ﬁf’gl‘éxsﬁ Heirs from the Church, and mortgaged this Leafe for Ninety-
for 99 Vears, yine Years, if the three Lives fhould {o long live, and died,

if the three

Lives lived, the Mortgage being forfeited: And there the Court de-
o long, an

died afer Creed this mortgaged Term, which would not have been

e s for. Affets at Law, to be fold for the Payment of Debts. If

foited The @ Man purchafes an Eftate and takes an Aflignment of a
Term, tho' i
not Affets at

Law,decreed tobe fold for Payment of Debrs,

Term
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Term thereon to himfelf, and takes the Conveyance of
the Inheritance in the Name of Truftees, it was never
pretended, but that the Term fhould be Affets: And fo
if a Man feized in Fee makes a Mortgage for Ninety- vol. 1. s
. . . - 188,
nine Years, the Equity of Redemption has always m
this Court been adjudged Afiets, and he {aw no Reafon
why the altering the Security, and making it by Way of
Demife and Redemife, fhould vary the Cale; and as to
the Cafe of Lawrence and Beverly upon a {pecial Verdilk
by the Direftion of the Lord Chief Juftice Hale, Pafch. * ¥eb 34
23 Car. 2. where upon the Marriage of Fane Chaire, the
Wife of Albion Chaire, with Oliver Beverly, by Articles
made on the Marriage it was recited, that Albion {tood
bound to his Sifter Fane for Payment of one Thoufand
Pounds at her Marriage or 21, and reciting a Marriage
was then intended, by which the Money would become
payable to the Husband ; Oliver Beverly therefore covenants
with Albion Chaire, that he fhould have a Twelve-Month’s
Time for Payment of the Money, paying Intereft in the
mean Time: And Albion Chaire covenants to pay Intereft
the mean Time, and at the Year’s End to pay the Principal;
to the Intent it might be laid out in a Purchafe, to be
{ettled upon Oliver and Fanme, and the Heirs of their two
Bodies, Remainder to the right Heirs of Oliver: And Oli-
ver covenanted that the Money within one Month after
Payment of it, fhould be laid out accordingly. The
Marriage was had ; Oliver Beverly dies, and Fane furvives;
they had Iffue Mary their Daughter, who was alfo dead
without Iflue. After the Death of Oliver, Fane received
three Hiundred Pounds for Intereft, and the Thoufand Pounds
remained in the Hands of Albion unpaid. In an Altion
brought by Samuel Laurence, who was Creditor by Bond to
Oliver Beverly, againft the faid Fane Beverly as Executrix
to her Husband ; all this Matter was found {pecially by
the Jury, by the Direftion of the Lord Chief TJuftice
Hale : And whether the shree Hundred Pounds received by
Fane for Intereft were Affets or no, the Jury doubted,
and pet’ advifamens’ Cur’, . and after feveral Argu-
ments,
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ments, Judgment was given Quod qzwr’ 7:;1'[’ capiat per billam.
It was obferved that the original Security tor the Thoufand
Pounds Portion was a Bond to the Wife, and {o was a
Chofe in Aftion, and furvived to her; and there was only a
mutual Covenant between the Husband and 4lbion Chaire,
that the Money thould be paid, and laid out in Land to
be fettled to thofe Ufes: And infifted that here was no
Equity againft the Creditors, and that the Court had ne-
ver in any Cafe taken the Benefit from the Creditors of
that, which was Affets at Law; and concluded with the
Rule taken by Listleron upon the Statute of Merson, viz.
That which never was, never ought to be.

Mr. Keck argued for the Defendant the Lady Charletta

Herbert, the {ole Daughter and Heirefs at Law to Earl

Philip, that the Articles in this Cafe thewed the Intent of

the Parties was only for fecuring the one Thoufand five
Hundred Pounds per Ann. and {uppofe the Matter had reft-

ed upon the Articles, and a Bill had been brought to com-

- pel a Performance of thofe Articles, and the Court had
decreed a Security by Way of Demife and Redemife,

which had been made accordingly, and then Earl Philip

had died indebted, as in this Caie; I take it the Court

would never have fuffered the Redemifed Term to have

been made Affets, or any Advantage to be taken thereof,

{ave only for {fecuring the one Thoufand five Pounds per Ann.

~and {o it was refolved m the Cale of Goodrick and Browne,

where o Where a Fine was levied purfuant to a Decree of this Court
Fine i lev” for a particular Purpofe, and the Court would not permit

ed for a par-

ticular Pur- any Advantage to be taken of that Fine, for letting in of
pofe, purfu. . > . g
ant t0 a De- other Debts or Incumbrances. Now in the principal Cafe the

a : ; : .
Comnwin Parties had only done that voluntarily, which they mught

Court will

notpermit - hy Decree have been compelled to have done; and their In-

any other

Ule wbe  tent by thefe Articles as fully appeared to be only for fecu-
Fine. ring the one Thoufand frve Hundred Pounds per Amn. as 1t
could have done, had there been a Decree to have gover-
ed it. And this Court has in {fome Cafes abridged even
Creditors of the Advantages they had at Law, and made

1 that,
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that, not to be Aflets, which was Affets at I.aw: As in
the Cafe of Holr and Holt, where an Executor had enter-
ed into a Recognifance for the Payment of Debts and
Legacies, and the Teftator’s Eftate, that confifted in
Houfes in London, was afterwards deftroyed by the Fire,
the Court in that Cafe, by Reafon of that cafual Lofs,
would not fuffer that Recognifance to run upon the Exe-
cutors, nor any Advantage to be taken thereof, further
than the Executors had Affets in their Hands; and the
Cafe of Fones and Bradfbaw, Pafch. 1661, where an Exe-
cutor had paid Money purfuant to a Decree of this Court,
and upon a Plene adw’ they would not permit him to give
that Payment in Evidence at Law, the Court decreed that
it Thould be allowed, and referred the Matter to an Ac-
count in this Court: And the Cale of Doufe and Perfivall, vol 1. Cafe
firft heard by the Lord Nottingham, and reheard by Lord **
Guildford, where a Man purchafed an Eftate of Inhe-
ritance, on which there was a Term for Years in Being,
and took the Aflignment thereof in his own Name, in
that Cale the Court decreed, that this Term, though in
himfelf, {hould not be looked upon as Part of his perfonal
Eftate, {o as to be fubjet or liable to the Cuftom of the
City of London. Which Cafes fhew, that the Court has
in all Times exercifed a Juri{diction, and mnterpefed in
Cafes of this Nature; and the Intent of the Parties in
the principal Cafe by the Demife and Redemife, which is
now become a common Conveyance, was only to fecure
the one Thoufand frve Hundyed Pounds per Amwn. which being
done, it was reafonable, that the Eftate thould fall again
into the Inheritance: And the Inconvenience would be
very great, fhould this Term by the Redemife be made
perfonal Affets.

The Judges, Mr. Juftice Powell, and Mr. Juftice Lus-
wich, only declared their Opinions, (to wit) that the De-
mife and Redemife being made purely for the particular
Purpofe of {ecurmg the one Thoufand five Hundred Pounds
per Ann. and that End being an{wered, they thought no

Q further



8

De Term. Pafch. 1688.

e

further Advantage ouglht to be taken of that Conveyance;
and that the Redemifed Term ought not to be liable to
Debts, {fave only to Debts by Bond; as the Inheritance
would have been, in Cafe there had been no Term for

Years.

The Mafter of the Rolls agreed with the Judges in Opini-
on, and faid, he thought the Cafe of Lawrence and Beverly
fully governed this Cafe ; and the like Judgment has been
fince given in this Court in the Cafe of Whitwick and
Fermin, where Money by a Marriage-Agreement was to
be laid out in Land, the Court would not let that
Money, as perfonal Affets, be liable to other Debts: And
faid, that all Deeds were but in the Nature of Contralls,
and the Intention of the Parties reduced into Writing,
and the Intention was to be chiefly regarded. In an A&
of Parliament, the Intention appearing in the Preamble,
fhall controul the Letter of the Law ; and the Articles
in this Cafe as much fhew the Intention of the Parties,
as a Preamble can that of an A& of Parliament; And
from the Regard that the Law it felf gives to the Inten-
tion of the Party, it is, that where there is a Fine by
Way of Render, there fhall be no Dower: And fo a
Rent or Recognifance fhall not be extinguithed by levying
a Fine to the Party. That the Court did, and often might,
controul legal Titles; and inftanced in the Cafe of Sir
Fobn Fagg in the Exchequer, who making a Title by an
old dormant Security, the Court there dire@ed that if the
Jury thould find the Money thereby fecured was fatisfied,
they thould find againft his Title; though it was a Title
ftill in Law; he thought therefore the Intention of the
Parties ought to govern this Cafe, and that there
would enfue a great and general Inconvenience, thould
Terms by Redemife be made perfonal Affets.

The Lord Chancellor was clear in it, that this Term re-
demifed ought not to be made perfonal Affets, nor be
otherwife liable to any of the Debts of Earl Philip,

5 : than
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than the Inheritance was (to wit) to Bond-Debts, or
Debts of a {uperior Nature: And therefore he aoreed n-
tirely with the Fudges and the Maffer of the Rolls and
was glad to find them concur {o unanimoufly with him m
Opinion, and he declared, that Mr. Juftice Thomas Powell,
who had been likewife attended with a Cafe, and was to
have delivered his opinion in this Matter, (but was removed
from being a Judge) had been with his Lordfh1p, and had
declared his Opinion was, that the redemifed Term ought
not to be any further Affets, or liable to Debts, than the
Inheritance would have been.

Smith verfus Clever & al. e 3

Rols.
/ E \HE Muyffer of the Rolls having heard feveral Argu- % Mits iy
| ments in this Cafe, took Time to confider thereof,
and this Day delivered his Opinion therein: That he took
the Queftion to be, not {o much how far a perfonal
Chattel might be devifed over, as how far the Ule of
Money may be limited and devifed over. The firft Au-
thorlty I meet with in this Cafe, 1s in H Eighth’s Time
in Brook’s Cafes 382. where the Occupation of Goods 1s
devifed to one,; the Remainder over ; the Remainder is ac-
counted good. And the Cafe of the Lord Haffings verfus
Douglafs, Cro. Car., and in the Cale 37 H. 6. there cited, Fol. 343
by which it appears the Law 1s clear, that the Devife of
the Ufe and Occupatlon of Goods vefts not an ablolute
Property thereof in the firft Devifee, but that a Limita-
tion of them over is good. Now by the Devife in Que-
{tion, I take it, that the Money it {elf is not devifed, but
only the Intereft of it: As to the Objettion, that the De-
vile of a perfonal Eftate in Tail, Remamder over is a Perpe-
tuity, and void; and fo was adjudged in the Cafe of
Boucher and Awsram, 14 Nov. 23 Car. 2. that is not any
'lhmg like the principal Cafe: For here Money is not de-
viied, but only the Ufe of it. But the Cafe I moft
princie
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principally depend on, is Rachel’'s Cale, whel.‘e Chattels
were devifed to the Wife for Life, <. and if the were
with Child, then to that Child; if that Child died with-
out Iffue, the Remainder over to the Grandfon. The
Wife had no Child: And it was in that Cafe refolved,
that the Remainder over was good ; as likewife it would,
if there had been a Child, and #hat Child had died with-
out ITue; and cited the Cafe of Wood and Saunders, 21
Car. 2. And as to the Objettion that had been made by
the Plaintiff’s Counfel, that the Intereft being given to
Anne Smith for Life, and if the died without Ilue, then
An Eftate by the Remainder over, & implies an Eftate-Tail both in
Implication pyincipal and Intereft, he faid an Implication cannot be a-

cannot be

againt the oainft the plain Intent of the Party exprefled in his

plain Intent

of the Party Will:  And in this Cafe the Teftatrix had carefully

f,ff{f,gﬁd * diftinguithed between Principal and Intereft; and nothing
pafled, but barely the Ufe, until the comes to the Re-
mainder over, and then fhe devifes the Principal. And
he mentioned the Rule taken in Masthew Manning’s Cafe,
that the Intention of the Party in his Will ought to be
obferved, as far as may confift with the Rules of Law;
and cited the Cafe of Oakes and Chaffon, as an Authority
in Point ; and declared, as this Will was penned, the Re-
mainder was good; and therefore decreed the Mone
{hould go according to the Will; but with this, that in
Cafe there fhould be Iffue of 4dune Smith, the IfTue thould
have the abfolute and intire Intereft in the Money.

Noze, It was objefted that the Devife of the Ufe or
Intereft of Money pafles the Money it felf, as a Devife of
the Profits of a Term carries the Term: And as to the
+ ide 450 main Point, the Cafe of Love. and Windbam was cited as an
Authority with the Plaintiffs.
S, |

Baker
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Baker verfus Child. Cafe s2.

In Court,
Mavtis,2a die
MMaii.
ER Cur. Where a Feme Covert, by Agreement made yp.,e »
with her Husband, is to furrender, or levy a Fine; FemeCovert

agrees to join

though the Husband die before it be done, the Court will with her

Husband i
by Decree compel the Woman to perform the Agreement. m;’f{?ﬁ; o

. . . Surrender,
or levying a Fine, and he dies before it is done, Equity will compel her to perform the Agree-
ment.

. : Caf
Bachelor verfus Bean. _?382 a
s ord Chancels
lor.

/ i ‘U E Bill was brought by the Heir for an Account A Man mar.

ries an Exe-

of his Father’s perfonal Eftate, and to have it ap- Linie e
plied in Eafe and Exoneration of the real Eftate, and was fhall anfwer

for {o much

brought againft the fecond Husband, who married the of the perfo-

e . . nal Eftate,
Plaintiff’s Father’s Widow and Executrix, as fhe poflef:
fed, though
he took it as a Portion with her.

Upon Exceptions to a Mafter’s Report the Court de-
clared, that the Husband, who had married the Widow
and Executrix of her former Husband, fhould be anfwer-
able for fo much of the former Husband’s perfonal Eftate
as The had poflefled; and that, although he took it as a
Portion with the Widow: And this in Favour of the
Heir, though there were no Creditors concerned in this
Cafe.

' Cafe s54.
Sawley verfus Gower. Lord Oharcl
Veneris, 2.5 die
. Maii.

PER Cur. The Equity of Redemption of an Inheri= 4, pouityof
tance 15 not Affets at Law, becaufe the Eftate is Redemprion

. . . . . . ofaMortg
forfeited; but the Heir having a Right m Equity, thatin Feo isnot
. R h Afletsat
OUg t Law, but is

fb in Equity; and if aliened or releafed by the Heir, he fhall be anfwerable for the Value.
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ought in Equity to be liable to fatisfy a Bond-Debt ; and
if the Heir hath aliened or releafed his Equity of Re-
demption to prevent the Creditors of the Satisfation of
their Debts, this Court will follow the Money in the
Hands of the Heir or his Executor.

oL fgfs Where Creditors are Plaintiffs, the ufuial Decree is that

plied in 2 the Debts {hall be paid in Courfe of Adminiftration; but

Courfe of . . . ‘ ; :
Adminitra- that is to be intended of legal Aflets, and not of Affets

ttonn; but e-

quinble Ar in Equity, that ate not Affets at Law: And in the Cafe

fors amonglt of Parker and Dee, where Creditors come with a Bill and

ditors pro- make the Executor, and all the Reft of the Creditors
portionably.

afier a Bill Parties, the Executor fhall not have Power by the cons
brovghe 7 fefling of a Judgment, or by fuffering Judgment to pafs

Creditors a-

gaintt the by Default, after the Bill exhibited to prefer one Credi-

¥.xecutor, . .
and the reft tor before another; but there all the Creditors in equal

f the Credi- Rl
tors, the Ex- Degree fhall be paid in Proportion.

ecutor can- . :
not by confeffing a Judgment, or fuffesing Judgment to go by Default, prefer one Creditor before
another. L

Whether an  Where an Heir by Bond or Judgment is a Creditor,
gfc’fﬁ‘[’g;”gb; Quare, if he fhall not retain: The Reafon being the {ame
Bondor  In the'Cafe of an Heir,- as it is of an Executor, for neis

Judgment

may rerain, ther can fue himfelf.

aswell as the*
Executor may.

Cafe y5. Saunders ver{us Beale.
in Court.
N Inheritrix carves out a Term for one Thoufand
Years to Truftees, the Truft whereof was declared
" by the Woman and her intended Husband to be for the
Husband for Life, and after his Death, to the Wife and
her Heirs: Afterwards the Husband and Wife by Fine fur
concef]. grant a Term of Twenty-one Years, referving the
Rent to the Husband and Wife, and the Heirs of the
Wife; and the Bill was now brought by the Adminiftra-

3 tor
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tor of the Wife to have the Benefit of the Rent prefer-
ved ; but the Court difmifled the Bill.

Note, my Lord Cook is exprefs, that the Difpofition of
Part of the Term by the Husband, which he hath in
Right of his Wife, isnot a Difpofition of the Whole. 7ide
Co. Lit. fol. 46. B. if the Husband poflefled of a Term
for forty Years in Right of his Wlfe, make a Leafe for
twenty Years referving Rent, the Wife fhall have the Re-
{idue of the Term; but the Executors of the Husband

the Rent.

Mufgrave verfus Dafbwood. Sk 55
in  Court.
HE Cafe was, that a Copyholder for Life, where 4 Cs4x.
there was a Widow’s Eftate by Cuftom, agrees to
{ell his Eftate, and enters into Bond, that the Purchafer

thould enjoy.

The Bill was brought by the Purchafer againft the
Widow to bind her by this Agreement. But the Court
difmi{Ted the Bill with Cofts, for if {uch Contra&s for

Copyholds thould be decreed, all Lords would be de-
frauded of their Fines, ¢J¢. and put the Cafe, if a Join- Asreement

by one Join-

tenant agrees to alien and does it not but dies, it would tenant robfeg
oes notbdin

be a Pcrange Decree to compel the Survivor to perform the the survivor.
Agreement.

DE



D E

Term. S. Trinitatis,

1683.

In Courty V- In CuURrRiA CANCELLARIZE.
Funiis 7
Cale 7. Therman verfus Abell,

o e a- HE Defendant being an Apothecary, the Plaintiff
g?gn?iicseAﬁ;r put his Son to him as an Apprentice, and gave

Negligence with him a Sum of Money, and allowed the Youth ten
meanors.  Pounds per Ann. for his Cloaths: The Defendant having
Deereed xo. put away his Apprentice after he had lived {fome Time

of theMoney with him, by Reafon of Negligence and Mifdemeanors

he had with ; . . s

him, laid to his Charge, the Court decreed the Mafter to re-
tund 301 of the Money; and the rather, becaufe the In-

Ve vol. . dentures were not inrolled, {o as the Matter was not pro-

Cae 437 perly cognifable before the Chamberlain of London.

Cale 58 Rutland verfus Molineux.

Chancellors

A Feme Co- HE Cafe was, a Fsme Covert agrees to {el] her In-
to fell her heritance, fo as fhe might have two Hundred

Inheritance,

fou e Pounds of the Money fecured toher: The Land is fold,
might have and the Money put out in a Truftee’s Name accordingly.

Money. The The Bill was brought by a Creditor of the Husband’s, to

and her Part fubjG&

of theMoency

puc into Truftees Hands, This Money not liable to the Husband’s Debts, though the afterwards
agreed it fhould be fo, . ’

3
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fubjeét this Money to the Payment of his Debt; and
charges that the Wife promifed and agreed it thould be li-
able thereunto.

Per Cur. This Money fhall not be liable to the Payment
of any of the Husbands Debts, nor fhall any Promife
made by the Wife for that Purpofe, fubfequent to the
firft original Agreement, be obliging on that Behalf.

: > Cafe 9.
Coates verfus Needham & al. Buian S,

lor.

S bemg feifed in Fee, deviles all his Lands in Sutton . dovifes
Truftees and their Heirs, in Truft that they fhould Truf’cst(:npay
apply the Profits thereof until his Son (who was then g 3dof the

Rents to his

but swo Years old) fhould attain Tiventy-one, in Manner Wife in sa
therein after direfted, wiz. as to one Third Part thereof Dower, until

hi
to his Wife in Lieu and Satisfa@tion of Dower; the o-; yoomhen

2 Years old,

. s ' attains 21.
ther two Thirds for Payment of his Debts, and after- aftins 21 -

wards to and for other Ufes, Intents and Purpofes in his ceives a 3d

of the Rent
Wlll mentioned. The Truftees from Time to Time re- from the

ceive the Profits and pay the Widow her Thirds; but the 35y, 4

Proof was various, whether fhe took it as for her Dower, a}f‘efg’ﬁﬁes
or as devifed unto her by the Will. The Widow dies, during i
and then the Son dies. The Plaintiff who had marrled ;d;?ﬁfﬁfahe
the Widow, and was her Adminiftrator, preferred this wor of the
Bill to have the Benefit of this Devife of a Third of the have her 3d

Profits, until the Son might have attained Twenty-one- Bl fach
Years. The Defendants infifted the Widow had never oo fm"’;htthc
declared her Acceptance of the Devife, nor done any have atain-
Thing that would bar her of her Dower; but on the
contrary often declared the would bring her Writ of Dow-
er, {o that in Cafe the had lived longer than fuch Time,
as the Son would have attamned Twenty-one, fhe might

have waived the Devife, and infifted on her Dower.

S 2er
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Per Cur. There is no Doubt, but it is 2 good Devife of
the Profits, until fuch Time as the Son might have at-
tained his Age of Twenty-one Years, according to the Re-

5 Co. 19.2. folution in Boraffon’s Cafe; and her Acceptance of the
Money from the Truftees was a fufficient Declaration of
her Agreement to the Will, for it cannot be faid {he took it
as Dower; for Dower muft be of the Land it {elf, into
which it is not pretended fhe ever entered, but accepted
of a Third of the Rents and Profits from the Truftees:
And therefore decreed the Plaintiff thould have a Third
Part of the Profits until fuch Time, as the Son would
have attained his Age of Twenty-one Years.

Cale oo Afcough verfus Fobnfon & ux’, & al.
Court, Lord
Chancellor.

A Purchafer ER Cur. Where a Purchafer, or Mortgagee buys in
;‘;:"})‘:fy‘ﬁ?é Incumbrances to protet his Eftate at Law, on
in Incum-~ Compofitions, (to wit) Incumbrances on his purchafed

brances for

Ieh than is Lands and other Lands, he fhall be allowed the full

havs the  Money due on fuch Incumbrances, and the {ame fhall not
Beneh hole Y the Heir or Mortgagor, be redeemed without full Pay-
Money due ment of all the Money due on {fuch Incumbrances, with-
thereen. . . — .

Vol. 1. Cafe OUt Regard to the beneficial Bargains and Compofitions

4%.33>  made by {uch Purchafer,

Cale 61 Clerkfon verfus Bowyer & econ'.

lor, Lune,

2 die fulii.

7 THER E being a Mortgage made-of a Copyhold in
Fee for {ecuring an Annuity, the Heir of the

Mortgagor is foreclofed, and a Releafe given to the Tru-

ftee of the Mortgagee. The Bill after all was to be ad-

mitted to the Redemption: And it was infifted, that the

Benefit of the Mortgage belonged to the Executor or Ad-
miniftrator of the Mortgagee, and not to his Heir; and

therefore
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therefore this Foreclofure could not be binding, the Admi-
niftrator being no Party to it: And the Cafe of Gobe and The Heir of

i ] . the Mortga-

his Wife againt the Earl of Carlifle, was cited, where the gce forecio-

. ~ fes the Mort-~
Heir of the Mortgagee had foreclofed the Mortgagor, the gagor, the

Executorbe-

Executor of thﬁ: Mortgagee being no’Party; ar‘ld after- ing no Party.
wards upon a Bill by the Executor againft the Heir of the Upen a Bill

. by the Exe-

Mortgagee, and agamﬁ the Mortgagor, the Land was de- c}t’uo;a_gaingt
t e1ir

creed to the Executor. tho Mortga-

gee and the
Mortgagor : The Land was decreed to the Executor.

. . . 1. But if the
But it was faid per Cur. if the Executor or Admini- 3¢ the

ftrator of the Mortgagee, fhould after this Foreclofure the Mortge-

. . . ce, after a
come againft the Heir of the Mortgagee to have the Be- Foreclofure
by the Heir,

nefit of the Mortgage, the Heir might well {ay, I will (%2 "5t
pay you the Money, and take the Benefit of Foreclofure to t have the

. Benefit of

my {felf, in Cafe the Land be worth more than the the More-
age, the

Money. fair, if he
thinks fit,

may take the Benefit of the Foreclofure to himfelf, paying the Executor the Mortgage-Moncy
and Intereft,

Kingdome verfus Bridges. B i i

Counrt.

HE Cafe was, that the Plaintiff’s late Husband 4 purchafes
purchafed a Walk in a Chafe, and took the Patent Chafe and

takes the Pa-

thus; s0 wir, to himfelf and his Wife, and one Bridges tent ro him-
for their Lives, and the Life of the longeft Liver of ﬁlsf‘?,?fef;’nd
them. Kingdome died, and made the Defendant his Ex- 7 5 during

their Lives,

ecutor ; the Plaintiff’s Bill .was to have the Benefit of this and the Life

g f the Survi-
Purchafe, and to have the Patent delivered to her. The yor: the .
Husband dies

Defendant by Anfwer {et forth, that Kingdom died greatly }13oeng
indebted, and had not left fufficient Affets for Payment The Wife

decreed the

thereof, and {ubmitted it to the Court, whether this Pur- Benefi ofhe
atent u-

chafe ought not to be liable to the Payment of his Debts. ying hert ife,

though A.
had not left Affets to pay his Debts, but after her Deatk, ¥ S. 1o bea Truftee for the Exes
cutor.

Per
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Per Cur. 1t {hall be prefumed to be intended as an Ad-
vancement and Provifion for the Wife: The Wife cannot
be a Truftee for the Husband: And therefore decreed,
that the Plaintiff thould enjoy the Benefit of the Patent
during her Life, and after her Deceafe, in Cale Bridges
fhould furvive her, to be a Truft for the Executor of the
Husband, and applied towards the Payment of his Debts.

- k3
£

Cafe 63. . . . >
Lord Cban?z‘el- LZﬁET VCI’ﬁlS LZﬁEV &9 ﬂ/.
Jory Maviis,

3 die Faliis ‘
Whether the HE Bill was brought by the Creditors of the Hus-
on confifing band againft his Widow, and againft his Sifter,
Xf&ﬁiffes ®who was his Executrix, and a Friend to the Creditors,
fhallupon  fetting forth that upon the Marriage-Treaty the Defen-

the Hus- R
band's Death dant’s Portion was reprefented to be of the Value of five

1‘;‘;‘}%‘;%;5? Hundred Pounds, and thereupon the Husband expelting
the Husband ¢ receive {uch Portion as aforefaid with his Wife, agreed
Marriageba- to {ettle on her a Jointure of Forty-five Pounds per Ann.

ving madean

adequare  and made a Settlement thereof accordingly. That the
S, °" Defendant’s Fortune being Part in Monies owing to her
{elf on Bond, and the other Part in Lands of Inheritance,
the Husband died before the Bonds were altered, or Money
received, or before any Fine levied of the Wife’s Inheri-
tance, and died greatly indebted, and had little or no perfo-
nal Eftate befides the Monies to which he was intitled in
the Right of his Wife as aforefaid, and notwithftanding
+ the Defendant the Widow had a Jointure fettled adequate
to her Portion, yet fhe and ¢he Executrix defigning to
defraud the Creditors, infifted that the Securities not be-
ing altered, and no Fine levied of the Land, the Right
remained and furvived in her, whereas the fame ought in

Equuty to be made liable to the Husband’s Debts.

The Defendant, the Widow, by Anfwer {et forth, that
the Jointure {ettled on her fell thort in Value of what by

the Marriage-Agreement it ought to have been, and infift-
ed

I
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ed on her Right to the Monies due on the Bonds, and to
the Lands that were her own Inheritance.

Per Cur. The Defendant, the Widow, has the Title n
Law ro the Lands: Thofe were her own Inheritance;
and the Securities remained unaltered, and being Chofes in
Aétion, the Benefit thereof was furvived to her; fo the
Law has cait the Right upon her, and Equity cannot
take it from her: And therefore didmiffed the Rill. Zide

le Cafe de Twifden & Wyld.

Arv:ndell verfus Phillpot. Cafe 64.

HE Cafe was that Mrs. Phillpot in 1676, conveys One makes

avoluntary

and fettles Part of her Eftate on the Defendant, sericment

. . with Power
with a Power of Revocation on Payment or Tender of a of Revoca-
Guinea, the Defendant having afterwards much difobli- §or 2 Ten-
ged her, the changes her Intentions, and by Deed and nes, and af-

terwards fet-

Will fettles her Eftate on the Plamtiff, (being the eldeft tics thefame
Son of the Lord drundel,) for Payment of fome particu- Fands t{’;‘};ﬁ
lar Charges and Appointments. In {ome of the fubfe- butdoes not

tender the

quent Deeds there was {ome Provifion made for the De- Guinea.
fendant, which he accepted and {ealed a Counter-part A
thereof, and the Bill was to difcover whether the firft to™
Deed was not well and {ufficiently revoked, or in Cafe

the Revocation was not precife according to the Power, or

was defective, yet to have it fupplied in Equity, the Plain-

tff taking the Eftate charged with {everal Payments, .

and {fo was in the Nature of a Purchafer, and therefore

they ought to have the firft Deed delivered up, and to

have the Teftimony of the Witnefles preferved, &e.

Per Cur. 'This Court may {upply an informal or defece
tive Revocation, but cannot make a Revocation where
there is none. And therefore either prove a Tender of
the Guunea, or that Mrs. Phillpot declared fhe intended to
revoke the former Settlement, one or other of them fhall

T be
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be {ufficient, though it hath not all the Formalities and
Circumftances mentioned in the Power of Revocation, {o
it appear to be a fober folid A, and done arimo Revo-
candi, but that could not be made out. It was then in-
{ifted, that the fubfequent Deed fhould be taken as a {uf-
ficient Revocation being of the fame Land, and made to
different Ulfes and Purpofes.  Sed non allvcatur.

Cafe 65 Sir Brazill Firebrals verfus Brett.

28 Fulii.

Court d‘?ﬁco% ' HE Bill wis to be relieved touching one Thoufand
uity di - . ) j C
Sagos excel four Hundred and fifty Guineas, which the Defen-

five Gaming.

dant had wone of the Plaintiff at Hugard at his own
Houfe, and likewife againft an A&tion of Trefpafs brought
by the Defendant at Law, for that the Plaintiff and his
Servants had forcibly taken from him about two Thoufand
Guineas more, which the Defendant had won from the
Plaintiff the fame Time at Play, and had once in his Pof=
{eflion. The Bill charged many Circumitances of Fraud,
as that the Defendant Brets had laid his Defign to draw in
the Plaintiff, and had for a confiderable Time ufed {everal
Arts and Contrivances for that Purpofe, to get into his
Company, Ue. that the Defendant had his Wine mixt
with Water, and plied the Plaintiff {o with Wine, that
he knew not what he did, and that the Defendant cheated
the Plaintiff in Play, ¢c. and that the Defendant Brezt
when he began to play, had not above ten Guineas in his
Pocket, {o there was little Hazard of his Side, .

The Chancellor declared he thought it a very exorbitant
courtof Law SUM to be loft at Play at one Sitting, between Perfons of
difcouraged their Rank, and that he would difcourage, as much as

an A&ion

onan cxorbi- 10 him lay, fuch extravagant Gaming ; and cited the Cafe
{;‘y";rx:‘ﬁegr’ of Sir Cecil Bi/l)qp an_d Sir T/)om.as Staples, that came before
an Impar- — the Tord Chiet Juftice Hale in the King’s Bench, upon a

lance from

Timewo  Wager wone at a Horfe-Race, where his Lordthip decla-
’rlme- ¢ , .
red he would give the Defendant Leave to imparl from.

-

3 Time



“In Curia Cdﬂcﬂel/mﬂi‘ze. | i

Time to Time ; and if fuch Difcouragement was given to
Gaming at Common Law, it ought much more to be
done in a Court of Equity.

"The Defendant finding that the Court inclined fo ftrong-
ly aganft him, fubmitted to a Propofition made by the
Counfel, which was afterwards decreed as by Confent.

Xy N Tn Cafe 66.
Child verfus Danbridge. Eoder die
Lord Chancel-
! . , ' ) lor.
HE Plaintiff failing in his Trade, compouinded Tradefman
ailing com-

with his Creditors at {fo much in the Pound, to be sound,
paid at the Time therein mentioned, and he having failed but makes

an under-

in Payment at the precife Time, {fome of the Creditors band Agree-
ment with

refufed to ftand to the Agreement, which being under fome of his

: | Credi
Hand and Seal, the Bill was to compel a Performance p; ' hen the

thereof. whole.

But it appearing in the Caufe that the Plaintiff to This isa

; . . Fraud on thf:
draw 1 the Reft of the Creditors, had made an other Credi-

tors, and on

under-hand Agreement with fome of them, who werea Bill to
feemingly to accept of the Compofition, to pay compel them

to peérform

them their whole Debts ; which being a Fraud and De- the Agres-

ceit upon the Reft of the Creditors, the Comz would difmifted
not decree the Agreement, nor relieve the Plaintiff, but

difmifled the Bill,

/ '{")/?Z(? i
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Cafe 6. Thomas BEarl of Rivers, Plaintiff.

Lodem die, lyj[l;d}% G“?O?g@ Earl Of‘
InCorts Land PV 1047 , Defendants.
Chancellor. D ey b y &59 a Z . g

Dnos Lands HE Cafe was, that by Indenture triparsite, dated
are limited 22 Maii, 1678, and by Fine and Recovery there-

to the Hus-
band forLife, Upon had, {everal Manors and Lands were (on the Mar-

Remainder

ro the wite T1age of the late Lord Colchefter with Charlost Kath. Stanley,
for Life, Re- Gifter of the Farl of Derby) fettled to the Ufe of the

mainder to

the firf, . Lord Cholchefter for Life, Remainder astoPart, to the {aid
on o [

Marrriage  Charlor his intended Wife for her Jointure, Remainder to
mere're. her firft and other Sons in Tail Male, Remainder to the

mainder e, Heirs of the Body of the Lord Cholchefter, Remainder to

Provided, if the Plamntiff in Tail, Remainder to Fobn and Richard

there be no

1ue Male of S#VAge the Plaintift’s Brothers in Fee; provided that, if the
the Marrl- faid Lord Colchefter, and all the HTue Male, he fhould get

age, and

there be one on the Lady Charlot his Wife, fhould die, and for want of

or more

Daugheers, {uch Iffue Male the Premifles fhould after the Death of
g at e the faid Lord Colchefler, or his faid Lady, defcend and
Death, then come to the Ufe of any other Heir Male of the {faid Lord

the Truftees :
to frapd fei- Colchefter by any other Wife, or to any other Perfon or
ed fubje ,o .

o the Join- Perfons by Virtue of any other the Ufes or Appointments
wre, 10 the therein mentioned, and if there thould be any Daughter or

Intent fuch
Davgheer or Daughters of the {aid Lord Colcheffer on the Body of the faid

fould re- Lady Charlot, living at his Death, that then the Truftees and
the Rents- . their Heirs, fhould ftand {eifed of the Premifles, except
10000 the Lands limited to the Lady Charlor n Jointure during

and 1002 ‘
pr 4. for her Life, and after her Death, then of them alfo, to the
ainte-

nance; Intent that fuch Daughter and Daughters of the Body of
D e e the faid Lady, by the {aid Lord Colcheffer begotten, fhould
Payment of receive the Sum of ten Thoufand Pounds out of the Rents,

the Portions.

Thettuband Revenues and Profits thereof, to the Ufe of fuch Daugh-
1cs icaving

only one 5 ter
Daughter,

who lives to

17, and by her Willdifprfes of the 10000 . Decrecd this is a vefted Intereft in the Daughter, and
well difpofed of by her Will.  Pot, Cafe 88, 193,



In Curia Cancellarie.

73

ter if but one, if more than one, to be equally diftribu-
ted among them, -together with 100. fszr Ann. apiece for
their Maintenance from the Death of their Father, ’till
the Payment of the zen Thowfand Pounds, which 1s therein
mentioned to be intended for their Portion or Portions re-

fpe&ively.

The Lord Colcheffer died about 1679, leaving Iflue by
the Lady Charlos his Wife, one Daughter only, (to wit)
Charlotta Katharina, who lived to the Age of {eventcen
Years, and then made a Will, and thereof the Earl of
Derby Executor, and thereby taking Notice that fhe was
‘intitled to this ten Thoufand Pounds, devifed {everal Iega-
cies, in the whole, amounting to about fifteen Thoufand
Pounds.

The Plaintiff’s Bill was, that this zen Thoufand Pounds
being intended for a Marriage-Portion, and to be
raifed out of the Rents and Profits of the Lands, and
the Daughter dying unmarried, and under Age, the Por-
tion ought to extinguith in the Land, for the Benefit of
the Plaintiff, who was the Heir at Law, and next Re-
mainder-Man by Virtue of the Settlement ; and that the
{aid Charlotta Katharina had no Power to difpofe thereof
by Will; and the Will that was {et up was unduly gained,
and when fhe was not Compos mentis ; and that the Plain-

tiff therefore was intitled to an Account of the Profits of
the Truft-Effate.

The Defendant infifted that the Will was duly made
and publithed, and fairly obtained, and that the was of
a fufficient Age to make a Will; the Will was fince pro-
ved in the Spiritual Court, fo that Matter was not now
to be drawn under Conteft in this Court. And as to the
ten Thoufand Pounds ; although it was intended as a Por-
tion, yet no Time being limited for the Payment thereof,
it vefted in the faid Daughter, and is become due and
payable to her Executor, and that the Profits of the

U Truft-
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Truft-Eftate from the Time of the Death of the Lord
Colcheffer, ought to be applied for that Purpofe.

The fingle Queftion was, whether this ten thoufand
Pounds being declared to be for a Portion, and to be raifed
out of the Rents and Profits of Land, fhould go over to
the Executor of the Daughter, who died under Age and
unmarried, or extinguifh in the Land for the Benefit of
the Heir. And that it fhould extinguith for the Benefit
1Part, Cafe of the Heir, and not to go over to the Executor; the Cafe
7o Catoss. of Pawler and Pawles, firft decreed by the Lord Keeper
North, and afterwards confirmed upon an Appeal to the
Lords, where the Difference was taken between a Legacy
out of a perfonal Eftate, and a Portion to be raifed out
of the Rents and Profits of Land, was {trongly infifted
upon, as a Cafe in point, faving that in that Cafe the
Portion was made payable at Marriage, or Twenty-one Years
of Age, and in this Cafe no Time is appointed, but the
{ame to be raifed by Rents and Profits.

Lord Chancellor {aid, he knew not what Reafons the
Lords might go upon in the Cafe of Pawler and Pawles,
but he was to make Decrees according to his Con{cience,
and every Cafe was to ftand upon its own Bottom. That
he thought the Cafe before him was very plain and with-
out Difhculty; it was clearly an Intereft vefted in the
Daughter, and ought therefore to go over to her Execu-
tor, and the rather, becaufe here was no Time appointed
for Payment; and obferved that the Plaintiff’s Counfel
in {peaking to the Cafe, admitted that if the had lived to
Twenty-one Years of Age, that fhe might have difpofed of
this Portion, or it fhould have gone to her Executor; but
that dying before Twenty-one, it fhould determine and ex-
tinguith, was a Fancy, for which there was no Ground
nor Foundation. If they had been to have drawn the
Deed, they might have worded it fo; but the Deed being
filent in that Matter, it may as well go over to the Exe-
cutor, upon the Daughter’s dying at Seventeen or Eighteen,
e as if fhe had been Twenty-one, at the Time of her
| 2 Death :
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Death: And therefore decreed that the Truftees fhould
apply the Profits received, and to be received. towards
difcharge of the Portion, until the {ame was raifed, and
pay the fame to the Defendant, the Earl of Derby, as be-
ing executor to the faid Daughter, to be adminiftred ac-

cording to Law.

] » Cafe 68.
Edwin verfus Thomas. Iz Canrty Lid
Veneris, 20 dié
. ’ . . - Fuli
HE Iffue direted to be tried touching the Cuftom .. it
of the Manor of------- quod vid. 1 Pars, Cafe 475. granted on
was found againft the Plaintiff Edwin, and the Caufe be- refied; the

. . . . M t 3
ing now fet down upon the Equity referved, it being al- Queftion be-

ledged to be a Caufe of Value, and concerning all the :;%ocfo;’:é?ﬁi

Copyholds in the Manor, a new Trial was direfted upon ingall the_
Copyholdsin

Payment of Cofts. the Manor.

. . Cafe 69.
Stiddolph verfus Leigh. St
lor.
Evdem dies
T Homas Boftock, Executor of one Thomas Boftock, having ankxecutor

voluntarily afligned to the Defendant Leigh, asa Re- m‘:::;g;.*
ward for Service done, the Stock in the Eaft-India Compa- gga??ffuuf

ny which was the Teftator’s, pending a Bill in this Affets. Whe-
ther tne Cre.

Court by Stiddolph, who was a Creditor to Thomas Boftock ditor can fol.

the Teftator. o o

figned.

The Queftion was, whether this Aflignment fhould
ftand good as againft the Creditor Stiddolph, there not be-
ing (without this Stock fhould be brought into the Ac-
count,) fufficient Affets of the firft Teftator.

The Court looked upon this Suit as a Contrivance to
defraud the Defendant Leigh, and the Chancellor declared,
he, of his own perfonal Knowledge, was fatisfied that
Leigh well deferved this Reward, and that he had that

Power
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Power and Influence on Thomas Boftock, that he would
have given him his whole Eftate, if Leigh had
defired it: And forafinuch therefore as Tho. Boffock, the
Executor, had fubjeted his own real Eftate, to the Pay-
ment of his Debts, the Court direfted an Account
thereof to be taken, /and declared that if there were {uf-
ficient Affets *ofﬁ%Eﬁate, without bringing this Stock
into the Account, the Aflignment to the Defendant Leigh
fhould ftand good ; though for the Plainff it was ftrong-
ly infifted on, that he being a Creditor to the firft Tefta-
tor might follow the Eftate in whofe Hands {oever it
came, and ought not to be put to the Charge and Trou-
ble of controverting the Account direCted mes & alloc’.

/

o o Nelfon verfus Oldfield.

fory, Lune,

23 Faliis

Will of per- HE Cafe was, that Mrs. Bettinfon travelling into
- e France for her Health, and there falling into Com-

g;ggi’fuﬁthe pany with the Plaintiff, who having the young Lady un-

Courr, der Power, prevailed fo far upon her, as to make Mrs.
tho gaine . N

by Boand, DBettinfon {olemnly {wear to make her Will, and there

y Frand, y ? °
yet mottobe t5 make the Plaintiff her Executor, and to give her all

controvert-

edin Equi- her Eftate; and when fhe had made a Will accordingly,

ty. Butifa .« . .
Party claim- the Plaintift made her again {wear, that the would not

ing under

fen wal  revoke or alter that, or make any other Will,
comes for any Aid in Equity, he fhall not have it.

It appeared by the Depofition of Mr. Wade, (for
whom the had fent to advife withal) and by others exa-
mined in the Caufe, that fhe in her Sicknefs often com-
plained, how fhe had been circumvented by the Plaintiff
and of the Injury fhe had done to her Mother and Siﬁer;
by giving her Eftate from them, that fhe heartily repent-
ed that fhe was thus fettered, but durft not, for Fear of
Damnation, revoke or alter her Will, and fhortly after-

wards died much troubled and afli¢ted that the could not
alter her WilL

4 The
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The Will was proved in the Spiritual Court, and the
fame concerning only a perfonal Eftate; the Validity
thereof could not be controverted i this Court, and the 4 Ca% -
Bill was brought by the Plaintiff as Executrix to Mrs. Bet-
tinfon, to have the Performance and Execution of the
Truft of a Term for Years, for the raifing of Monies
appointed to be paid unto Mrs. Bestinfon and her Sifters.

Per Cyr. The Cafe where a Man, to {ave his Life, is
made by a Thief to fwear that he will give the Thief a
Sum of Money, though by the Cafuifts fuch Oath is held
to be binding, yet it thall never be carried on in a Court
of Equity; and did not {ee, how this could be allowed
and efteemed as a Will, when it was not ambulatory, as
a Will ought to be, nor made freely and voluntarily, but
gained by Reftraint and Force on the Party; but being
proved in the Spiritual Court, that Matter was not to be
controverted here, the Plaintiff might make the beft the
could of her Probate there, but fhould have no Aid from
this Court, and therefore diimiffed the Bill.

Cafe 71.
Lovd Chancely

lor.

Lamplugh verfus Smith. Bt 44

Vol. 1. Cafe

/ I ‘HE Plaintiff, with other young Heirs, being N

. . . An Heir, to-
drawn in by Sticeffead, with the Concurrence of gether with
other young

Six William Smith, to buy Stockings and {uch like Goods, fiirs, "o

at an extravagant Price, and to accept of Aflignments frawn in

of bad Securities, and jointly to enter into Securities for extravagant

- . rices, and
the Payment of the Monies agreed on. The Bill was to to accept of
. R . Aflignments

be relieved againft thofe Securities. of bad Secu-

e e . . rities, joined
m giving Seeurities’ for the Monics agreed on. He fhall be relieved on paying the Value gflt}fe
Goods which came to his Hand, and fhall not be anfwerable for his Companions.

.The Counfel for the Defendant pretended not to main-
tan the Bargain, but would have it, that the Plaintiff
X who
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who had entered into a joint Security with others, fhould
be liable to anfwer the true and real Value of all the
Goods that were {old, and Securities that were afligned to
him and his Companions. -

But the Court declared, that the Plaintiff fhould be Li-
able to fo much only, as came to his own Hands, and
fhould not be anfwerable for his Companions, and there-
fore referred it to a Mafter, to examine and certify, what
of .the' Goods came to the Plaintiff’s own Hands, and
what .was the real Value thereof, and on Payment there-
of, and on re-afligning fuch of the Securities us the
Plainitiff had,his Security was decreed to be delivered up.

Cafe 72. >, | _— ]
Lacwer - Whitley verfus Price.

Ior.

Eodemn die. .

1 Vol. Cafe ’ E ‘HE Plaintiff was likewife a young Heir, and had

s - been drawn in to buy Ribbons and braided Wares,
Ue. at an extravagant Price, & and the Cafe being the

{ame 1n Effe& with the Cafe immediately preceding, had
the like Rule.

Cafe 73.

Lord gjﬁﬂmel— l’yﬂ//%f?" Verfus Pe”;’ie.

Mercmi;g.szs

ulit, {83) 5 . .

f;m. Cafe 37 HIS Caule came again this Day to be re-heard,

| - and the {ingle Queftion infifted on was, whether a
Mortgagee having received Intereft upon an old Mortgage
after the Rate of &1, per Cent. after {uch Time as the In-
tereft was reduced to 6 / per Cenr. by the Statute, thould

allow or difcount the 2/ per Cent. toward Satisfa&ion of
the Principal.

The Court confirmed the former Decree, to wit, that
the &L per Cenr. paid to the Mortgagee for Intereft fhould
be by him retained as fuch, and that the 2 J per Cent.

3 thould
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fhould not be difcounted, nor applied towards Satisfaction
of " the Principal.

’ : fe 74.
Cole verfus Gray & ux. Cafe 4.

oy,
Eodemn die.

HE Plaintiffs were Infants, and the Children of 4 if, oo
the Defendant’s Wife by a former Husband ; their tobe exa-

Bill was to have an Account of the Eftate left them by Wimes -
thetr Father, and of the Produce and Proceed thereof. guint hex
Upon the Hearing it was refer’'d to an Account, and the
Defendant and his Wife were to be examined on Interro-

garies for Difcovery of the Eftate; the Wife being at Va-

riance with her Husband, and living apart from him, up-

on her Examination, made the Eftate of the  Plaintiffs

(who were her Children,) - as great as fhe could, and
thereupon to fix the Charge upon the Husband. The
Plaintiffs upon a Petition to the Maffer of the Rolls, ob-

tained an Order to examine the Wife as a Witnefs againft

the Husband de¢ bene Effe, and the Mafter upon her Evi-

dence had charged the Husband with feveral Sums of
Money, as Intereft, and Produce of the Infants Eftate:

But now upon Exceptions to the Report, the Lord Chan-

cellor difallowed her Evidence, and declared the Wife could

not be a Witnefs againft her Husband.

Crefley verius Carrington. Tt e
lor.
‘ Eodem die.
PON the Hearing of this Caufe, it was referred when the

Court on

by Order of Court to Gentlemen in the Country yeping re.
to certify the Matters controverted, who made a Certifi- fg;‘sitrf“’«cifif“

cate accordingly ; the Defendant conceiving himfelf agrei- troverfy to
Gentlemen

ved by the Certificate, put in Exceptions thereunto. But in the Coun-
the Court rejelted the Exceptions, and would not enter ¥; 20 Ex-

ceptions lie

nto the Debate thereof, but ordered the Certificate to be to their Ces-
’ . . icate.
binding,
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binding, though it Avas infifted that the (}‘ertiﬁcate was
not, in the Form of the Court, more binding or peremp-
tory than a Mafter’s Report, to which the. Parties have a
Right to except, if they find themlelves agrieved. Mes non

allocat’, tamen Quare. ,
Cafe 76.
,-’;:j{gfi,;;?;ﬁ" Thwaytes verfus Dye
20 die Fulii.

A fertle ; : g, . .
4 e e F S having four Children, (to wit) two Sons and two

Uteof him- o/ . Daughters, {ettles his Eftate on Truftees to the Ufe of

ﬁlfmfi;kif‘f’ himfelf for Life, Remainder to his Wife for Life, and after
3’5‘,‘5{‘;}22“ their Deceafe, to the Ufe and Ufes of fuch Child and
and in fuch Children, and in {fuch Shares and Proportions, as he

;llggcosrt?:nds,fhould appoint by any Writing to be by him figned in
Witinmal the Prefence of two Witnefles, and in Default of fuch
e onty Appeintment, to his eldeft Son in Tail. He by his Will
Limic e oy by him figned, and attefted by feveral.Wltneﬂ‘es, devifes
of his chil- a Rent-charge out of thofe Lands to his youngeft Son for
‘,if:;,” ;;‘;;ge Life, and to the firlt and other Sons of his Body fuccef-
;’ﬁhng;‘ {ively in Tail, and further Wills that in Cafe his {aid Son

Rent-charge die without IffTue Male, {o as the Eftate thould come to
Yoman? fofr his eldeft Son, then he to pay fruve Hundred Pounds apiece
anyof his to his Daughters: The Son dies without IfTue, the Bill

was brought by the Daughters to have their frve Hundred

Pounds apiece according to the Will.

The Defendant who was the eldeft Son by Way of
Plea, fet forth the Deed of Settlement and Power, prout,
and infifted that the Power was not well purfued nor exe-
cuted by the Will, (to wit) that the Teftator might have
diftributed the Land amongft his younger Children, in
what Proportions he thought fit, but had not Power to
grant or devife a Rent-charge, or Sums of Money, as he
had taken upon him by his Will to do.

But the Court difallowed the Plea, and ordered the
Defendant to anfwer the Bill,

2 Turner
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Turner verfus Richmond. Cafe 77.

Lord Chancel-

lor.
HERE was a fitft Mortgage which was paid off, Afubfquen
Incumbran-

but no Reconveyance, and next a Judgment-Cre- cer, though
pendente lite,

ditor, then the Plaintiff a fecond Mortgagee, whofe Bill 77 % i

. . 4 ior Mort-
was againft the firft Mortgagee, the Mortga%or, and Judg- Pror Vet
ment-Creditor to have a Reconveyance from the firft tho'fasisicd,

Mortgagee, he being fatisfied ; which he acknowledged by caken Srom

him, until all

Anfwer, and (pending the Suit,) did afterwards aflign o \ier
the Mortgage to the Judgmeént-Creditor, which the Lord dveto bim

on the fube

Chancellor did declare to be juftifiable, both in him and the fequent In-
Judgment-Creditor, and unlefs the Plaintiff would re- ﬁ‘é’;ﬁf;’}ﬁfn
deem and pay off the Debt by Judgment, difmift the Bill,
and the like Cafe was between Lee and Warner, about g

Year fince, and {o adjidged.




82

DE

Term. S. Michaelis,

168 8.

In CuRia CANCELLARIZ,

Cafe 18.
Lovd Chancel-

lor, Veneris, Cholmely verfus Cholmely.

12 Ofob’.
Ant. Cale 46.

'HIS Caufe came before the Court agamn upon a

Cafe ftated by the Mafter, by which it appeared,

that Mr. Cholmely’s whole Eftate was {carce fufhicient to
perform the Marriage-Articles.

The Court again declared, that if there was any per-
{onal Eftate for the Cuftom to work upon, there was no
doubrt, but that the Cuftom of the City of London thould
be prefer'd to that of the Province of York, and that not-
withftanding the Cuftom of the Province of York, the
Heir fhould come in for a Share of the perfonal Eftate;
he Cuftom for the Cuftom of the Province of York is only local,
of the Fooe and circumf{cribed to a certain Place; but that of London
isonlylocal; follows the Perfon, though never {fo remote from the
but that of . . iy bel ’
Lonion fo- City ; and cited the Cale of Harwood, who married Of-
wsthe rer- . - -
fgn, thoughﬂey’s Heir,
never fo re-
mote from the City.

And
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And as to the Jewels and Paraphernalia, the Court de- ATy s
clared, that the Widow was by the Articles to have no- ringe-Arii-

. cles agrees
thing of the perfonal Effate, but what her Husband o bave no

fhould devife to her by his Will ; and that this not pnly ,’;;:;,;g ihe

bars her of any cuftomary Part, but even of any Para-Jerfom] E-
phernalia, and from Jewels given to her by her Husband what he
in his Life-time: But as to the Claufe in the Articles, ﬂl?uéy B,
that Sir Hugh, by confent of Nuthaniel, may alter, change, [ 1iv's i
or make void, ¢g¢c. the Court took further Time to con- phernalia
fider, whether that fhonld extend to the Settlement on

Sir Hugh’s Part only, or unto Nathaniel’s alfo.

Hunt verfus Hunt. Sy
Ior, Martiz,
16 Odob’.

T 'HE Queftion was between the Heir and Executor

of a Freeman of London, which of them had the

Right to a Caroome, (to wit) the Benefit of a Licenfe

from the Lord Mayor and Aldermen for the keeping of a

Cart; the Defendant pleaded that the Licenfe was a

Term for Years and Perfonalty, and therefore belonged
to him as Executor.

Per Cur. Qver-rule the Plea, and Anfwer the Bill.

Gibfon verfus Whitacre. Cale 8o,

lor.

! l ‘HE Defendant being the foreign Oppofer in the Ex- i‘;:m;:,;_

chequer, pleaded the Privilege of that Court, and vilege ougm
that he ought not to be fued or impleaded elewhere, Gathe ¥
but the Court over-ruled the Plea, becaufe it was not put

-in upon Oath.

5 Manlove
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Cafe 81.
Sn Court,

vage e Manlove verius Ball and Bruton.

Rolls, Lune,
29 Oob’.

1. for 5501 NE Bruton having a Church-Leafe for three Lives
n ao- . . . .

folutoAfiga- in 1664, conveyd and afligned it to the Defen-

e for 3 dant Ball’s Father, in Confideration of 550 / the Convey+

ment of &
Lives. “’byb; ance was abfolute. But Mr. Ball the Purchafer by wri-
an . .

Writing wn- ting under his Hand and Seal agreed, that if Mr. Bruson
deyr his fian

agreesthat if the Vendor fhould, at the End of one Year then next

4 pys B enfuiug, pay him fix Hundred Pounds, that he would

End of the reconvey: The fix Hundred Pounds was not paid, and
Year, B. will

reconvey; B two of the Lives died, and the Leafe was twice renewed
dies leaving

C.hissonand DY the Defendant Ball and his Father; and now 1t was
{‘f‘j:;f{‘i’f‘m near twenty Years after the firft Conveyance. Bruton

andtheLeae being a Prifoner in the Fleez, and indebted to the Warden

newed ; yet for Chamber-Rent, afligns to him all his Right, Title,
RedemPoo” Intereft, Equity and Power of Redemption; and there-
ﬂ?;?g?tanodf upon the Plaintiff Manlove, the Warden of the Fleet,

the > Fines breught his Bill to redeem and te have an Account of the
with Inte-

ret, and du- Rents and Profits of the Premiffes.
ring the Life . ,
of B. the Profits to be fet againft the Intereft of the 55017

The Defendant infifted on his Title, and that the E-
ftate was not now redeemable, nor ought he to account
for the Profits.

But notwithftanding the Mafter of the Rolls decreed a
Redemption, on Payment of the 550/ which was the
tirft Confideration-Money, as alfo the Fines paid upon
the Renewal of the Leafes, which Monies were to be
paid with Intereft, and the Account of Profits was to
commence but from the Death of Peter Ball, who was the
Purchafer, and Father of the Defendant, and until that
Time the Profits were to be {et againit the Intereft of the
550 L Confideration-Money.

4 Harriﬁm
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. Cafe $z.
Harrifon verfus Cage. éﬁifffvﬁ;ﬂ:’i
of the Rolls.

HE Cafe was, that Land was charged by Deed for Traes 2

pointed for

the raifing of soo /. tor the Portion of the rifing and
payingaPor-

Sifter, the Truftee entered and raifed the whole 500 L tion of s00s
and more, out of the Rents and Profits of the Lands, fis ontors.
and afterwards proves infolvent; but before he became and gives

udgment to

infolvent, the Sifter had taken a ]udgment from the Tru- 4. for pay-
mg the 500/

ftee, that he fhould pay the 500/ when raifed. to 4. when

raifed ; the
Truftec raifes the 5ool and more, and becomes infolvent ; whether the Land is dlfcharged

It was infilted that the Land was difcharged, and for
that Purpofe cited the Cafe of Goddard and Bowman,
where the Portion being once raifed, thé Land was held
to be difcharged.

But on the other Side it was faid, that in the Cafe of
Goddard and Bowiman, and in thé other Cafes c1ted by
the exprefs Provifion of the Deed the Term was to ceafe,
when the Money was railed: But in the principal Cale,
the Term is {till continuing, and the Profits are fill to
be received and taken by the fame Truftees, for the Be-
nefit of the Heir; and as to the Judgment, t/mt was only
in effe@®, that the Truftee fhould perform the Truft; be-
ing to pay the 500 L when raifed unto the Sifter; and to
account for and pay the Refidue of the Profits to the Heir.

But the Words in the Deed of Truft being that the
Truftee thould raife, and pay, 5004 to the Sifter, and
though it was raifed, it was not paid, therefote the Ma-
fEer of the Rolls doubted and took Time to confider there-
of, and in the mean Time would look into the Deed of
Truft and Defeazance of the Judgment.

yA | Pawlet
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Cafe 83. ,
veuvit, ) . . .
Mo, 3¢ Pawlet & ux’ verfus Dogget.

Conrt, Mafley
of the Rolis.

Devife of S by his Will devifes 1300/ to the Plaintiff’s now
pool 1o f, Wife, (his Grandchild) provided that if ihe died be-
Grandaugh- fore Twenty-one without Iffue, then he will'd that the

ter, provide

e ged” faid Legacy 6f 13001l fhould go over to 4 and provi-
before 21,

betore 2w ded if {he married before Twenty-one without the Con-
Hiwe, then {ent of her Grandmother, that the {aid Legacy of 1300/
the Legacy ,

mould ga Thould go over to the now Plaintiff Pawler. The now
over to 4 ~

Beereed the Plaintift married the Legatee his now Wife before fhe
Devile over \was Twenty-one Years of Age, and that not only without
Grandaugh- the Confent, but to the exprefs Diflike of the Grand-
withour 1t mother, who endeavoured all fhe could to prevent their
oy anders, Intermarriage ; and the now Plaintiffs apprehending that
;*;iccyog’ggé the Forfeiturf:, if any, was to tl}f: Plaintiﬁ‘:. The Hus-
o happen band and Wife exhibited their Bill (the Wife not being
Legatec s Yot Twenty-one Years of Age, and not having any
wins2i. Jffue) againft the Executor, and againft 4. to whom the

Iegacy was limited over, in cafe the Wife died before

Twenty-one without Iflue, to have the faid Legacy of

1300/ paid unto them.

The Defendants by Anfwer confefled the Will, and
pray’d the Judgment of the Court, whether the Plaintiff,
his Wife not being as yet Twenty-one Years of Age,
and not having Iffue, was intitled to the Legacy, the
fame, in cafe the Plaintiff’s Wife died before Twenty-one

without Iffue, being by the Will limited to the Defen-
dant 4 4

For the Plaintiff it was infifted that the Limitation
over to 4. in cafe the Plaintiff’s Wife died without IfTue
before her Age of Twenty-one Years, was an implicite
Eftate-tail in her, which gave her the intire Property in

this
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this pecuniary Legacy, and that therefore the Limita-
tion over was void; and alfo that the Provifo of Forfei:
ture upon her marrying without the Confent of her
Grandmothet, thougii placd in the Will after the other
Provifo, yet was firft in Point of Conftauction ; for that
Forfeiture in Point of Time might, (as in this Cafe it
did,) happen before her Age of Twenty-one Years, and
until fhe dttained that Age, the other Contmgency” could
not happen, and therefore if there was any Forfeiture,
it was to the Plaintiff.

For the Defendants it iwas infifted that both the Proviz
{o’s were confiftent, and therefore both were to have theif
Force, {o that if fhe died without Iflue before Twenty-
one, A was to have the Benefit of the firft Provifo, dand
yet that would not wholly enervate the {econd Provifo;
fot although the fhould furvive the Age of Twerity-one,
and have Iflue, yet if fhe married without the Confent
of her Grandmother, the Legacy was forfeited by the
fecond Provifo to the now Plaintiff’s Husband; and
therefore the Plaintiffs came too foon for a Decree, the
Plaintiff ’s Wife not having Iffue, nor being Twenty-oné
Years of Age, and that a Contrivance of this Nature to
defeat the Will ought not to be countenanced.

Per Cur. Both Provifo’s are confiftent, and ought to b&
{o conftrued; and as to the firft Limitation over, that if
fhe die without Ifflue before Twenty-one Yedrs of Age,
that 4. fhould have the 1300 L it was 4 good Limitation
over, for though it was upon dying without Iflue, yet
the Time for the happening of that Contingency was
circumfcribed and limited to fall before her Age of
Twenty-one Yearsj and therefore decreed that if the
Legatee, the now Wife of the Plaintiff, thould die before
Twenty-one Years of Age without Iffue, that 4. fhould
have the Benefit of the firft Provifo; and declared that
the Provifo of Forfeiture by Marriage without Confent
of the Grandmother, could not take Place, nor have any

Forety
5
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Force, 'until the Plaintiff’s Wife had attained her Age of
Twenty-one Years. | |

Cafe 84.
Iz Court,Lord B Seg;ﬁlg Verfus Lﬂfze.

Chancellor,
Sabbati 24
Novemb'

An Admini- N a Rchearing the Cafe was, that the Defendant
ftrator pays 1. . o ‘g Dyt
2 Dobt by being Adminiftrator to one Hayman, as being Prin

Bond before cipa] Creditor, had paid Debts by Bond and {imple Con-
a Debt due . . o . h 1 . E
by a Decree, tralt, without Notice of a Decree, which the Plamt

pevie 0 had obtained againft the Inteftate for a Sum of Money.

the Decrec; ‘
this is a Mif-payment, and the Adminiftrator muft pay the Debt by the Decree.

Upon the former Hearing, the Court had decreed the
Defendant, though he had fully adminiftred the Affets,
to pay the Plaintiff the Debt decreed to him againtt the
Inteftate.

Now upon the Rehearing it was by Mr. Pollexfen, and
Mr. Keck of Counfel with the Plaintiff, infifted, amongft
other Things, that it was the Rigour of the Law, and
fummum jus, that charged an Adminiftrator for Payment
of Debts of an inferior Nature, when he had not No-
tice of any Debts of a higher Degree, and that Rigour of
the Law, ought not to be carried on againft Conicience,
in a Court of Equity; and what Ground was there for a
Court of Confcience to charge a Defendant, that had
been in no Default? He had no Notice of this Decree,
and could not divine, that there was any Debt owing of
a {uperior Nature, and if he fhould have refufed to pay
a Debt of an inferior Nature, expe&ting to hear of what
he knew nothing of, he muft have paid Cofts for fuch
Delay, and Negle& of Payment of the Monies, out of
his own Purfe; and befides the Defendant here was Ad-
muniftrator only, as being principal Creditor, and fo
ftands not in the fame Degree of Privity as an Executor,
or other Relation might have been, and therefore not

4 having
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having Notice of the Plaintiff ’s Demand, it would be a-
gainft Conicience to charge him with it, and contrary to
regular Equity, and the Meafures which the Court takes
in other Cafes; as in the Cafe of a Truft, though the
Court will fupport it, and compel an Execution of it, as
far as may be done with Equity, yet the Court would
never charge a Purchafer, that had no Notice of the
Truft; and it was confiderable alfo in this Calfe, that the
Decree, which the Plaintiff obtained againft Haymar the
Inteftate was by Default, when Hayman abiconded, and
was gone, {o that the Plaintiff’s Debt was never conteft-
ed, and was Matter of Account, and there was little, if
any Thing, really due.

Per Cur. There is nothing more frequent in Prallice or
better known, than that a Decree of this Court 1s equal
to a Judgment at Law; and the Filing of a Bill in this

89

A Debt by

Decrecin E-

Court, equal to the Filing of an Original at Law, -to pre- quity, is c-

vent the Alienation of Affets. And therefore the Defen-
dant has done as much Wrong in this Cafe by Payment of
a Bond-Debt, when there was a Decree, as if he had
done it, where there had been a Judgment at Law: And
the having Notice or not Notice, 1s not material in either
Cafe; and were Notice to be an Ingredient in the Cafe,
it were lefs requifite in the Cafe of a Decree, than in the
Cafe of a Judgment; for that there are but few Courts
of Equity, but very many Courts of Law; and yeta
udgment even in a Court of Pie-powders, will be binding
in {uch Cafe, {o that it is much eafier to difcover whether
there be a Decree againft a Man, than whether there be
a Judgment againft him, or not. But if the Decree in
this Cafe pafled by Default, there may be fome Colour to
have the Reality of the Plaintiff’s Debt examined, as at Law
in an Efcape againft the Marfhal, the Gaoler fhall have
the Prifoner’s Equity, and may give in Evidence the Po-
verty of the Prifoner, ¢7c. and therefore the Court in-
clined to let the Adminiftrator in this Cafe conteft the Re-
ality of the Plaintiff’s Debt; but it appearing that the
A a original

qual toa
Judgment.



90 De Term. . Mich. 1688S.

original Suit between the Defendant and the Inteftate had
long depended, and had been contefted, and did not pafs
by Defaule; the Court therefore confirmed the former
Decree.

Cafe 83. . ’
newniod  Comer verfus Hollingfbead & al.

Chan-ellor,
Eodem die. <

The Maller BY a Decree of this Court, Money was to be put
;L‘;‘Jls?ﬁ?&h out at Intereft, on a Security to.be allowed by Sir
cive. Muter Samuel Clerke, one of the Maﬁers of this Court, for the
s ot hables Bepefit of Husband and Wife and their Iflue ; the Mafter

otherwife, if

he Maft ‘ terwa i
the pafer allowed of a Security, that afterwards proved defeltive,

bery or Cor- and the Plaintiff by his Bill amongft other Things, en-

ruption al-

loved the deavoured to charge the Executor of Sir Samuel Clerke, to
Security.  make good the Defelt of this Security.

~ Per Cur. The Mafters would have uneafy Places of it
if they were to anfwer for all defeftive Securities, nor i;
that {fo much their Bufinefs ; but it concerns each Side to
have Counfel to perufe the Title, (as it appeared there
were in this Cafe,) the Mafter principally 1s to take care
that the Limitations and Ufes are drawn according to
tl_]e Dire&tion of the Court, and unlefs there had been
either Bribery or Corruption, it was not reafonable to
charge a Mafter for allowing a defeltive Security, and
therefore difmifled the Bill as againft him. ’

Cafe 86.
Dafper of e Powell verfus Morgan.

20 Novemb'.

By a Marri- .

age.Sectle. Y a Marriage-Settlement, Lands were fettled

ment, Lands th H b d d f‘ 3 on
e Husband and Wife, and their firft and other

are limited .

to the Hus- Sons 1 Tail

to the H ail Male, and for want of fuch Iffue a Term

Wife, with £

Remainder or

to their firft, &% Son, and then a Term for Years to fecure Porti

I y & , : ortions fc o

band dics leaving only a Daughter, upon whom the Inheritance dcfc:nd(:: D';‘Ezhlt)ears;gh::‘f%igm'

an

Infant and indebted, and difpofes of he i 1 i i i
cor . Por“'orr!. ,Poﬁ- Ca(% 193‘ r Portion by her will, Equlty rClleVes agalnﬁ the AICF’

2



In Curia Cancellarice. H

for Years was limited to the Daughters for raifing Por-
tions, Remainder to the Iflue Male of the Father, Re-
mainder to his right Heirs. The Husband dies leaving
Iffue one Daughter only, who is alfo Heir at Law to the
Father; fhe dies an Infant, and indebted, but made 2
Will, and devifed away the Portion charged on the Eftate,
and gave the Plaintiff, who was her Heir at Law, a Le-
gacy, upon Condition that he did not difturb or inter-
rupt her Will.  The Plainoff afterwards contefted the
Validity of the Will, and infifted that the Term was
merged in the Daughter, as being alfo Heir at Law.

The Court upon- the Hearing relieved againft the
Merger, and decreed the Portion to go according to the
Will of the Daughter. The Point now before the Court, Legecy gi-

el . ven on Con-

was whether the Plaintiff had forfeited the Legacy, by ditionthel.c-

contefting the Validity of the Will. gatee. f'p?}lri:
the Will,

Legatce commences a Suit, whereby he contefts the Validity of the Will, yet no Forfeiture of
the Legacy, if there was Prohabilis caufa litigand;.

Per Cur. There was Probabilis caufa litigandi, and it was
not a Forfeiture of the Legacy.

. Cafe 8n.
Roper verfus Roper. T
Relis.

‘ E ‘HE Court had decreed, that either the Defendant Upen 2 De-

creefor Pay -

fhould pay a Sum of Money by a Time therein, ment of Mo-
ney after a

for that Purpofe, limited, or in Default thereof, that the Writ of Ex-
Plaintift fhould hold and enjoy the Lands charged there- gS'en and

an Attach-

with; a Writ of Execution of the Decree had iflued, mencreturn-
» [

and an Attachment for Non-performance thereof, and refufes o

give Leave

now upon the Return of the Attachment, the Defen-$ Defendine
dant moved he might appear and be examined; And itoleex-

was infifted he ought to be admitted thereto, for that helefs he gives

. . Security to
might thew that the Procefs iffued not regularly, or thatabide the
he had paid the Money, or had a Releafe, and that it was "¢
againft common Senfe that a Man fhould be attached for

a {up-
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a {uppofed Contempt, and yet fhould not be heard to
make his Defence. And the Cafe of the Duke of No-

folk was cited, where there was a Writ of Execution,
then an Attachment, and then an Injunction for Poflef-
fion ; and afterwards, when a Writ of Afliftance was
imoved for, upon Debate he was admitted to appear and
be exammed.

But in this Cafe the Maffer of the Rolls ordered the
Procefs to go on, and would not admit the Defendant to
appear and be examined, unlefs he would give Security
to perform the Decree.

Cate 88 Sarah Smirh, Widow, Plaintiff.

s R “obn Smith, Defendant. Et econtra.

Mafier of the

Rolls, Dec. 1.
One devifes 'HE Cafe was, that one Thomas Smith being {eifed
Daughter for in Fee of {everal Lands in the County of Suffolk,

her Portion,

charg'dupon and  having Iffue one Son and one Daughter, the 10th

;‘,ff{“}fyiagfg of Fuly 1683, made his Will in Writing, and thereby a-
ar21.Da0eh- mongft other Things deviled Part to his Wife, the now
fore 21. The Plaintiff, for her Jointure, and devifed the Rents and

Portion thall : i1 hi 1 1
kinthe  Profits of all other his Lands, until his Son attained his

fink in the
Landsother Age of Twenty-one Years, unto his Executors therein

Time had named, to be applied in fuch Manner as he had directed,
been linzited >

for thefPaly- and gave the Whole to his Son, when he thould attain
Portion, for his Age of Twenty-one Years, charged with fo much of

Portion, for

ia that Cafe his Daughter’s Portion, as {hould not before that Time be

it goestothe 7777 X A
Exccwors of raifed by his Executors and Truftees, and gave unto his

the Daugh-

rer. _  Daughter the Sum of one Thoufand Pounds to be paid by
No Difie ~his Bxecutor at her Age of Twenty-one or Marriage,

rence where

,ff?cfiiiié;"{,‘y which fhould firft happen, willing the {ame to be
a seulement raifed out of the Rents and Profits of the faid Lands ;

or a Will, if .
and

fecured out

of a real E-
ftate, and the Party dies befo re it is payable. In either Cafe it finks in the Lands,

3
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and further willed, that in cafe his Son thould die before
he accomplithed his Age of Twenty-one Years, or without
Heirs of his Body lawfully begotten, then from and after
the Death of his faid Son, he gave all and every the faid
Mefluages, Lands, Tenements and Hereditaments to obn
Smith his Uncle, the now Defendant, and his Heirs, he
making up his Daughter’s Portion swo Thoufand Pounds ;
and of his {aid Will made the Defendant Smith, and one
Dey, who renounced, Executors, and fhortly afterwards
died, leaving his {aid Son and Daughter both Infants,
and the eldeft not three Years old. The Daughter died
{oon after the Death of the {aid Teftator an Infant un-
married, and fhortly afterwards the Son alfo died with-
out ITue ; the Plaintiff the Widow took Letters of Ad-
miniftration to her Daughter, and the principal Que-
ftion infilted on was whether the Plaintiff as being Ad-
miniftratrix to her Daughter, was intitled to all, or any
Part of the {aid Portion.

For the Defendant it was infifted, that the Plaintiff
was not intitled to all or any Part of this Portion; but
that the Daughter dying before Twenty-one and unmarri-
ed, it extinguithed in the Land for the Benefit of the
Heir, and that it was {o refolved in the Cafe of my Lord vol. 1. Cafe
Pawler and the Lady Pawles, which was afterwards con-
firmed upon an Appeal to the Houfe of Lords; and like-
wife in the Cafe of Brows and Bond, and the Difference » ch. Cates
there taken was between a perfonal Legacy, (which was '**
admitted thould in fuch Cafe, being debitum in prafenti,
and payable iz futuro, go to the Executor or Adminiftra-
tor,) and a Sum of Money appointed to be raifed out of
the Rents and Profits of Lands, and defigned for a par-
ticular Purpofe, (to wit) a Portion for a Daughter, for
which there was no Occafion, fhe dying unmarried, and
under Age. That if any Part of the two Thoufund
Pounds was payable, it could be only the firlt Thoufund
Pounds, for the Portion was not to be made up two
Thoufand Pounds, but upon the Son’s dying without Iffue,

' Bb which
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Aﬂt. Cale 67,

which never happened in the Life-time of the Daughter,
{he dying before her Brother; and {o that laft Thoufand
Pounds never vefted in her, and confequently could not
go to her Adminiftratrix ; and if the Plaintiff was intitled
as Adminiftrator, yet fhe could not have it until {uch
Time as the Daughter would have attained her Age of
Twenty-one Years, as was refolved in the Cafe of Earl
and Earl, even in a perfonal Legacy : But though thefe
other Matters were mentioned for Argument’s Sake, the
Defendant’s Counfel relied upon it, that the Plaintiff was
not intitled to any Part of the #wo Thoufand Pounds.

For the Plaintiff it was infifted, that the Legacy was
an Intereft vefted, and attached in the Daughter, and
ought to go to the Plaintiff her Adminiftrator ; and that
it had been fo lately refolved by the Lord Chancellor, in
the Cafe of the Earl of Rivers and Earl of Derby, which
wazs long {fince the Cafe of Pawlet and Pawlet, and that
the principal Cafe was not exaltly the {ame with the Cafe
laft ‘mentioned; for there was a Settlement as well as a
Will, but here the Cafe depended purely upon a Will:
But {feemed to admit that the Plaintiff could not have the
Portion, until fuch Time as the Daughter would have
attained her Age of Twenty-one Years.

Per Cur. 1 take it that the Plaintiff is not intitled to
any Part of the swo Thoufand Pounds, and that the Judg-
ment in my Lord Pawler’s Cafe governs this Cafe. It ap-
pears that the Intention of the Teftator was that it thould
be for a Portion, and it is exprefly called a Portion in the
Will; and then it is no perfonal Legacy, but Money to
be raifed out of the Rents and Profits of Land, and the
Cafe of the Earl of Rivers and the Earl of Derby, differs
from this; in that Cafe there was no Time limited for the
Payment of the Money: But here the Payment is exprefly
to be at 21 Years or Marriage, and therefore difmiffed

the

3
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the Bill, as to {fo much as concerned the two Thoufand
Pounds Portion. \
|

Mewmorandum, That on Thurfday Morning being the 28

Day of Feb. 1688-9, M. Serjeant Maynard, Mr.

Keck, and Mr. Serjeant Rawlinfon, were {ent for to

Whitehall, and Mr. Keck, and Mr. Serjeant Rﬂrblmfon

attendmg accordingly, Mr. Serjeant Maynard not be-

ing able to attend, by reafon of his Indifpofition by

the Gout, Mr. Keck, and Mr. Serjeant Rawlinfon

kiffed the King’s Hand, and the Great Seal of England

was delivered to Mr. Keck, in the Prefence of the

Marquifs of Hallifax, the Eatl of Shrewsbury, Lord

Mordant, and {everal other Noblemen then prefent.

DE
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Cafe 89.

In Court, Sir
Fobn May-
nard, Sir Ap-
shony Keck,Sir
wWiil. Raw-

T Vandenanker ver{us Desbrough.

wis, 18 Aprilis.

800 ;.retooxfe HE Defendant’s Teftator by his Will deviled 8004
Yo for the to be paid within fx Months after his Death to

Benefit of _one Mr. Define, in Truft that he fhould lay 1t out and in-
the Wife of

5. for her Vel it in a Purchafe for the Benefit of the Wife of % &.
Life, and af gnd to fettle it { & ) . .
o fettle it {fo, as after the Death of the Wife, it

terwards to

er Chil- might come to her Children, and the Intereft in the mean

Interctt of Time to be paid to fuch Perfon as ought to receive the
t one ' o« .

meg% o Y fPrqﬁts. F. S. becomes a Bankrupt, and the Plaintiff as
the Profits o Afhgnee under the Statute of Bankrupts, would have

bought. %.5. the Intereft of this Money decreed to him, during the

becomes 2 = _» .

Bankropt; joint Lives of Baron and Feme.

the Intereft |

of the 8oo . fhall not be liable to the Bankruptcy. This not being a Truft ated

rupt, and being intended for the Maintenance of the Wife, and giv?n by her llcgfatifan. bgg;}hza? alx;'lé-

Per Cur. 'This not being any Truft created by the Hus-
band, nor any Thing carved out of his Eftate, but given
by a Relation of the Wife’s, and intended for herbSup-
port and Maintenance; it is not liable to the Creditors
of the Husband; and the Plaintiff hath no Tide there-

unto
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unto as Aflignees of the Commiflion of Bankrupt, and
therefore decreed it fhould be paid to Define the Truftee,
to be laid out im Land and fettled according to the Will.
The Cafe of Drake and the Mayor of Exerer was cited,
where there was a Leafe for Tweniy-one Years, with a2 Fuefr
Covenant for Renewal of the ILeafe at the End of the 4 with «

, . Covenant for
Term, the Leffee became a Bankrupt. Adjudged the Rencwal at
Aflignee under the Statute thould have no Benefit of that g snd of

Covenant, and it was for fome Time doubted whether The Leflee

becomes

the Aflignee under a Statute of Bankruptcy, fhould have Bankrupr,

the Aflignee

the Benefit of an Equity of Redemption, the Claule in under (he

the Statute being that the Aflignee may perform Condi- ﬁ‘;;;‘;‘;,;ﬁ‘:;’;d
tions not broken, and Conditions performable. to the Benefic
of Renewal.

Tooke verfus Haflings. Cafe go.

Eodem die.

NOTE, Per Cur. If a Man covenants, or enters One coe-

into Bond to {ettle Land of fuch a Value or an e ram o

fuch aValue,

Annuity out of Land of fuch a Value, and hasno Land or an ArnS?
at the Time of the Settlement; but afterwards purchafes ry out of

and, andhe

Land, zhat L.and fhall be liable, and thar againft a volun- afcrwards
" purchafes

tary Devilee, as the Defendant Haftings in this Cafe was, ¥ (ha-
and accordingly decreed, that Backwell as well as Churchill vingno Land
efore) and

{hould be liable to the Plaintiff’s Annuity, notwithftand- devifes ir,

ing that Backwell was devifed to Haftings, the Teftator ﬂiﬁlcfi{;ﬂm
having entered into Bond to charge Lands of the Value 5 'isble o
of one Hundred Pounds per Amn. with the Payment of nan.

this Annuity, and not having any other Lands of that

Value: But withal declared, that Haffings the Devifee of
Backwell, thould be reimburfed out of Churchill, that not

being devifed, but left to defcend on the Daughters,

C ¢ Clerke
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Cafe OI1.
Sabbati, 20
s, S Cler ke ver{us Leatherland.
navd, S1xr Will.

Razslinfon ﬁ Citizen of London being poflefled of a Term for

Frecman of :

London pof Years, afligns the fame in Truft for himfelf for
Term for Life, then to his Wife for Life, paying zwenty Pounds per
years, 2 gam. to his Son by his firft Wife, Remainder to his {aid

figns it in
Truft for
Traft o . Son during the Refidue of the Term. And it was now

Life, then made a Doubt, whether this Aflignment was good, with-
or his Wife . , 2
forLife, 1n the Cuﬁom of the City of London, {o as to bind the

and aiter- . other Children, and it was refer’d to the Recorder of the

wards for his -

sonby a it City of London to certify.
Venter :

‘Whether

this fhall ftand againft the Cuftom of Eondon. 2 Lev. 130.

Cafe 92 Zowers verfus Moor.

_Lun,e’ 22 die
Aprilis.

Ej;’éfioffo 'HE Plaintiff endeavouring to have the Will ex~
be explained I plained by Depofitions of Witnefles touching what
oY oot rouch- the Teftator declared, and the Inftruions he gave for
ing the De- . the drawing of his Will.

claration o
the Teftator, .
or the Inftruftions given by Teftator for the making his Will.

Per. Cur. Devifes concerning Land muft be in Writing,

Parol Proof
Pl oo and we cannot go againit the A& of Parliament. Buc

mitted (0 ex- in Cafe of a Surrender made by a Steward of a Copyhold,
plain a Sur-

render of  1f there be any Miftake there, that is only Matter of

Copyhoew Falt, and the Courts at Law will in that Cafe admit an

aMitakec- Averment, that there was a Miftake, ¢ either as to

LandorUfes. the Lands or, Ufes.

Leafe by Where a Demife is made of Lands rendring Rent,

Land rn- though the Leafe be loft or miflaid; the Landlord may
ring Rent,

The Leafe is {ue
loft, Leflor

may declare on a Demife in general, wul out faying it was by Deed ; otherwife of a Thing that
lics in grant.  °
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fue for the Rent, and declare on a Demife in general;
without {aying it was a Leafe in Writing ; and {o you
may in all Cafes, where it is not a Thing that lies in
Grant, Ue.

Where two are jointly bound, and one dies, you muft Where co

are bound

{ue the Survivor, and cannot maintain an Action againft jointly, and

. . - L. . onedies, the
the Executor or Adminiftrator of him that is dead; but survivor on-
if bound jointly and feverally, it is otherwife. Where ) ' jible:

two imploy Workmen to build and one dies, Quere, whe- ¥ifeifbound
jointly and

ther this be fuch a joint Contralt, that you cannot {ue weverally.
the Executor or Adminiftrator of him that 1s dead.

| Roll verfus Roll. Sae 93

Aprilis.,
! ANDS fettled on Truftees for raifing of Mainte- Land feteled

. , . on Truftce
nances and Portions for Daughters, the Bill was for raifing
Portions for
Daughters,

e e S . on Bill fora
Sale, Court will decree the Heir to join in the Sale, though he has no legal Intereft.

to have a Sale, and that the Heir might join.

- It was objefled, that the Eftate in Fee being in the Tru-
ftees, and the Heir having no Eftate in him, he ought not
to be compelled to join in a Sale.

Decreed that the Heir thould jon, and the Cafe of Pi

. . ) . . . Ch.Ca 176.
and Pelbam in Parliamens cited, cum mulsis aliis.

Pring verfus Pring. Cafe 4.

Die Mercurii,
24 dpiilis,

'HE Cafe was, a Man makes his Will, and 4. B, One by wil

Joi.m 9 makes 4. B,

i and C. Executors thereof in Truft, and for a Re- and . Ere-
membrance and over and above their Cofts and Charges, Truf, and
ives th / illings api ives them

he gives them twemty Shillings apiece. chgacy »

. 20 5. apiece
for 2 Remembrance above their Charges, Parol Proof admitted, that this was in Truft fgr the
Wife only. Pog, Cafe 144.

4 The
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The Bill was brought by the Wife, alledging that her
Husband defigned, and often declared, that fhe fhould
have the Benefit of his perfonal Eftate, but fhe being
aged and infirm, he made the Defendants Executors in
Truft for her; one of the Defendants denied the Truft,
the other two confefled it, and it was infifted by the
Defendant who was Adverfary, that though the Will did
call them Executors in Truft, and though it might be
collefted from the Will that the Executors were not to
have more than zwenty Shillings apiece, yet it 1s not {aid
for whom the Truft is, and therefore it thall be taken to
be a Truft for all, who might come in and have Benefit
by the Statute for Diftribution of Inteftate’s Eftates, and
not for the Wife alone.

Per Cur. 'The Will declaring, that the Executors are
only in Truft, and not declaring for whom, the Perfon
may be averred, and two of the Executors having by
their Anfwer confeffed the Truft, and it being likewife
tully proved, that it was the Intent of the Teftator, and
that he declared it a Truft for his Wife, decreed the Truft
for the Plaintiff, with Cofts againft the Adverfary Defen-
dant.

Cafe ¢3.
Sabbati, 27
Aprilis.

S b .{I- " v" Y. . . .
Subm e, B HE Submiflion to an Award being that the Arbi-

foasthearbi- | trators fhould at or upon the 27sh Day of March

trators make . :
their Avard then next make their Award, and in Default of their

at or upon

the arihor making their Award, that the Umpire, fhould at or upon
March then, the {aid 27¢h Day of March make his Umpirage. The

next, and i

the Arbitre Arbitrators difagreeing, the Umpire made his Award on
tors make no X

Award, then the {aid Day.
if the Um-

pirc make his Umptrage on the fame Day. Unmpire cannot make his Umpirage on 27 March, the
Arbitrators having all that Day to make their Award.

Per
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Pei Cur. This Award is void in Law, for the Arbitra-
tors had all the 27th Day allowed them to make their
Award, {o that there was no Time for the Umpire to
make an Award; and in this Cafe the Servant of the
Umpire having, before the Award made, given our,
that he was {fure his Mafter would award owe Hundred
and fifty Pounds; and the Arbitrators differing; one yield-
ing to give Thirty-five Pounds, and the other infifting for
Ninety-frve Pounds ; and the Umpire coming and giving
one Hundred and fifty Pounds, the Court looked upon this
as an Evidence of Fraud and Corruption, and therefore
decreed the Arbitration-Bond to be delivered up.

Lancy verfus Fairechild. Cafe 96

Maii 1689.

Oney by Marriage-Articles being to be laid out By Marri-

age-Articles

. in Land, and {ettled on the Husband and Wife, Money is o
and their Iffue, Remainder to the Heirs of the Wife, the 1ond. and
Wife dying in the Life-time of the Husband. e e

Wife, and

their Iffue, Remainder to the Heirs of the Wife; Husband and Wife die. The Heir, and not
the Executor, or Adminiftrator of the Wife, fhall have the Money.

Decreed for the Heir of the Wife againft the Admini-
ftrator, the Money being bound by the Articles according vel. 1. ca%
to the Refolution in the Cafe of Kestleby and Arwood, **
Note, It was refolved in the Cale of Eeles and Lambert, a contingent
that a contingent Security fhould not ftand in the Way of je5ity
a Debt by fimple Contralt, as to the Adminiftration of fland in the
Affets by the Executors. 7ide Corbet’s Cafe as touching a pebr by
Truft upon Land for raifing of Portions, and when the &me®
Land thall be difcharged having born its own Burthen,

and as to Conftruttion when railed and paid.

Dd DE
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Cafe o97.

Lords Commif- Ke‘)’ Verfus B?’ﬂ&{ﬂ?ﬂ‘w.

fiomers, Mar-
tisy 30 Aprilis.

Bond in HE Bill was to be relieved againﬂ a Bond drawn

common 4
Form for in common Form, for Payment of Money; but

f . . .
Payment puc proved to be made on an Agreement, that the Plamtift

f;:",i‘;fé‘é‘f thould either marry her Servant, or fhould by Way of

men was_ Forfeiture pay him the Sum of Money mentioned in the
}};,‘r‘ ¢ Y Condition of the Bond.

thould mar-

ry fuch a Man, or fhould pay the Money duc on the Bond : Court relieved againft the Bora,
Marriage ought to be free and without Compulfion. Psg. Cafe 19.

The Comrt decreed this Bond on Debate to be delivered
up to be cancelled, it being contrary to the Nature and
Defign of Marriage, which ought to proceed from a free
Choice, and not from any Compulfion.

4

Delabeere
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Delabeere verfus Beddingfreld. Cafe ¢8.

Eodem die.

mentbetwixe

between the Lord and Tenants, touching the Stint Lord and
enants (o

of the Common, the Bill was to have that Agreement inca Com-
decreed fon, more

favourcd

/ I 'HERE having in 1670 an Agreement been made A7 Aerec-

than an A-
greement to inclofe a Common; and one or two humourfome T'enants oppofing, fhall not hinder

the Agreement for ftinting a Common, from being decreed to be performed.

There is a great Difference between an Agreement for
an Enclofure, and an Agreement only for a Stint of Com-
mon. It is a proper and natural Equity to have a Stint
decreed; and though one or two humourfome Tenants
{tand out and will not agree, yet the Court will decree
it; but it is otherwife as to an Enclofure. And in the
principal Cafe the Court decreed the Agreement to be
performed.

) Cafe og9.
Webber verfus Smith, Lovis o
xgsMéii, o
1689.

ALeffee for Years by Leafe from my Lord Salisbury One makes

under a certain Rent, and covenants to repair, a Lesfe, and

. .’ the Lefl;
makes a Hundred under Leafes: The Premifles not being covenans o

. , ‘ : : ay the
repalrf':d? nor the Rent paid, 2 Re-entry 1s made, and Rt and to
the original Leafe avoided. Six of the under Leflees repsir. The

. . . Leflec mak
were Plaintiffs againft the head Landlord and firft Ieffee oo under

y Leflees. The
@’ al. Rent is be-

. . . hind, and the
Premiffcs out of Repair ; the original Leafe is avoided for Non-payment of Rent. Some of the

under Leflees bring a Bill to be relieved againft the Forfeiture. Equity will not apporrion the
Rent ; but the Plaintiffs muft pay the wholc Rent in Arrear; and repair all the Houfes, and
may compel the other under Leflecs to contribute.

Per Cur. Cannot make any Decree to apportion the
head Landlord’s Rents, nor relieve the Plaintiffs, but on
their Payment of the whole Rent in Arrear, and repair-

mg
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ing all the Premifles. But having {o done, t.hey might
compel the Reft of the Under-tenants to contribute.

Cafe_100. H:lls verfus Brewer.

Lords Commif—
fioners, Sab-
bati, 1 Funii.

One by Wil AMan poflefled of a confiderable perfonal Eftate, de-

gives feveral vifed fome particular Legacies, and made two Per-

Legaciesand

makes Exe-{ons no Way related to him Executors, he happened to
cutors, who

arc not rele- 1ive many Years afterwards, and encreafed his Effate,

flfg‘ﬁ;"“ffff'_ and had many Children, and died without new publifh-

acor of : A
rerwards hes ing, - revoking or altering his Will, whercby the Executors

dren and in- became in Law intitled to the Surplus of his Eftate, which
{es his ~

Stae and was of confiderable Value.

dies; Equity )

will not make the Executors Truftees for the Children, as to the Surplus of the Eftare.

The Bill was to make the Executors Truftees for the
Children as to the Surplus of the Eftate, and the Plaintiff’s
oneap-  Counfel cited the Cafe in Fitzherbet, Tit. Subpeena, where a

points his

e 1o Man appoints his Truftees after his Death to convey to his
convey his . PDaughter, and afterwards happened to have a Son, the
Lands to his .

Daughrer af Opinion there is, that the Conveyance fhould be made to
ter hisDeath.

He afier- the Son; fed non allocat’, and the Court difmifled the Bill.

wards has a
Son ; the Conveyance fhall be made to the Son.

Cafe tor. ' ,

Loi‘fco;,i;,ff. Countefs of Portland verfus Prodgers.
fioners, Sab-

bati, 1 Funit.

A Wife ! E ‘HE Queftion was touching the Validity of the
(e Will of the Lady Sandys, her Husband being by

band is by
a& of Par- AC} of Parliament banifhed during Life, the made a Will

liament ba-

nifhed fot and bequeathed feveral Legacies, and whether fhe might
is Life, 4
may make a 10 do or not was the Queftion.

Will and in
every Thing at as a Feme Sole, and as if the Husband was dead.

2

In
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In arguing of the Cafe were cited the Cafe of the rmt132 1
King and the Lady Marraverfe, Ed. 3. fol. Wepland's "*>
Cafe, Lady Belknap’s Cafe, and the Lady Shannon’s Cafe.

The Court were of Opinion that the Husband being
by A& of Parliament banithed for Life, the Wife might
i all Things alt as a Feme Sole, and as if her Husband
was dead, and that the Neceflity of the Caie sequired

fhe fhould have {fuch Power, and therefore decreed for
the Plaintiff. ’

Artorney General verfus Hughes: — $% o=
8 Funiis
HIS Caufe concerning the Devife to Mr. Baxter of 1 Vol. Cafe
Monies to be by him diftributed amongft poor ***
ejected Non-conformift Minifters, coming to be reheard,
the former Decree was difcharged, and the Information
difmiffed, and the Money then remaming in Court ors
dered to be paid out to Mr. Baxter, to be by him difiris
buted according to the Will, )

Garbland verf{us Mayot. Cafe 103:

Eodem die.

NE Mapos having by his Will devifed rwenty Pounds 1 spies

201 apiece

apiece, to all the Children of her Sifter B. the B le
Queftion was, whether a Child born after the making of his Sifter .

. a Child born
the Will, and before the Death of the Teftator, fhould afeer the
take by Virtue of that Devife, SR
, before the
Deéath of the Teftator, fhall take,

The Court decreed it to extend to the after-born Child,

the Word (Children) comprehending all; and cited the
Cafe in Dyer, where if a Man has made three Feoffees, Dyer 177. .
- E e - e e e and 1 Inft 112.b,
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and devifes that his Feoffees fhall {ell his Lands, there
though one dies the Survivors may fell ; but if the Devife
had been to three Perfons by Name, and one had died,
the Survivors could not {ell.

Cafe 104. Hawker ver{us Buckland.

Funii.

6 Co. 16 a. HE Queftion was, whether a Fee-fimple paffed by
Devits of the Words of the Will, and the Cafe of Collicr

;:;’f‘n;;f'of was cited, where it was adjudged, that a Devife paying

the Rents or out of Profits, or out of Lands in general, is no Fee-

t of th . . .
Land & cer- fimple; but a Devife paying a certain Sum at the End of

tain Sum, Iis

no Feofim. two Years, or at any other certain Time, and the Profits
ple, other- not being {ufhicient, will pafs a Fee-fimple, and 10 a De-

Devife was vife of Lands paying a certain Sum without more, is a
payinga cer-

wmin sam  Fee-fimple ; and in this Cafe the Devife being to the Exe-
gipggi‘t‘yf;y_ cutor for Payment of Debts, the Value of the Land
ingourof * cannot be given in Evidence, as Affets at Law, in the

the Land.

Devife of Executors Hands; but when the Land is {old, the Money
e or 1 the Executor’s Hands will be Affets at Law.

Payment of
Dcbts, no Affets at Law “till Sale ; but when fold the Money is legal Affets.

cate 105. Unton Crooke and sz‘iom% . .
ords Commrif- . o
posComm 4 W fe, Plaintiffs.

Thomas Brookeing & af, Defendants.

Devife of Oger Mallock, the Plaintif Grace’s Grandfather, the

1500l to 4.

and B. for 15¢th of Feb. 1651, made his Will, and thereby

f . .
Fuch Utes as gave to his Brothers Simon and Fofeph Snow, one Thoufand

declared 1o fie Hyndred Pounds, for fuch Ufes as he had declared to

by them not them, and by them not to be difclofed, charging them

to be difclo- )
fed. 4. inthe that
Life of B.

writes a Letter difclofing the 'Truft, this is a good Declaration of the Truft.
2
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that they would perform the {fame, as they would an-
fwer it at God’s Tribunal. The {aid Swowes accordingly
received the {aid ome Thoufand firve Hundred Pounds, and
afterwards Fofeph Snow died, Simon furvived and received
the one Thoufand five Hundred Pounds. Simon, in the Life-
time of his Brother Fofeph, wrote a Letter to him dated
17 Novw. (5:.) therein mentioning the Truft to be, that
they out of the Profits fhould allow 4mne Crew a
Maintenance for her Livelyhood during her Husband’s
Life-time, and if he died before her, fhe to have the
Money at her own Difpofe ; but if the Husband furvived,
the Money togo amongft her Sifter’s Children as {he fhould
advife.

Anne died in 1684, in the Life-time of her Husband,
having only one Sifter Grace, the Mother of the Plaintift
Gratious, without giving any Advice or Direftions touch-
ing the Difpofing of the one Thoufand and frve Hundred
Pounds; Grace had only one Child living at the Death of ?:ovge of

Anne Crew, but had five other Children living at the Death Trut for the

of the Teftator Mallock, who all died inteftate, and their gl_'il‘ifﬁa;’f

Adminiftrators were before the Court, as alfo fuch of oy one

Childand fe-
the Children of the dead Children as were living. The veral Grand-

] children,the
Queftions that were made were, Child only

fhall take
and not the Grandchildren; but if there had been no Child of 4. living, the Grandch\ildr’en
might have taken.

1. Whether the Plaintiff Gratious, being the only Child
living of Grace Leach at Anne Crew’s Death, fhould have
the whole one Thoufand frve Hundred Pounds.

2. If not, whether the Adminiftrators of the dead

Children fhould come in for an equal Share with the
Plaintift.

3. Or whether the Grandchildren, to wit, the Chil-

dren of the dead Children thould come in for an equal
Share with the Plaintiff,

The
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The Caufe was firft heard before the Lord Chancellor
Fefferies in May 88, who declared the Truft was well de-
clared by Simon Swow’s Letter, and decreed that the one
Thoufand. five Hundred Pounds fhould be divided between
the Plaintiff Gratious, the only Child living at the Death of
Anme Crew, a-:d the Childrens Children as were living at the
Death of duune Crew, from which Decree the Plaintiffs
appealed.

And now upon a Rehearing decreed by the Lords Com-
miffionsrs, that the Plaintiff Grasious, being the only Child
living at the Death of Adune Crew, thould have the whole
one T/youfcmd frve Hundred Pounds ; and faid, the only Dif-
ficulty in this Cafe was the Word (Chlldren) and here
was but one Child, and yet notw1thf’cand1ng decreed it for
the Plaintiff, and were clear of Opinion where the Devife
1S to Children, the Grandchildren cannot come in to take
vw.th the Children; and turn it into Latin, and Children
and Grandchildren are expreft by diftin&t and differ=nt
‘Words: But all admitted that if there had been no Child,
the Grandchildren might have taken by the Devife to his
Children.

-~
A54

DE
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Cafe 106.
Die Fovis, 17
Oétob’, Lind
. . Court, Loy
Hide verfus Cooth. | Moynard,

Lord Raw-
linfon.

Ubmiflion by Order of Court to a Reference, and the Subn}imon w
Award to be made to be confirmed by the Decree of = Reference,

. an thc A“

the Court, without Appeal or Exception; yet upon Des ward o be
M : oniirme

bate, Exceptions to the Award admitted. by Decree

. ... of the Coure
withouc Appeal or Exception; yet Exceptions to the Award admirted,

Note, Per Lord Maynard, if the Submiffion toan Award If a submie

100 to an A-

be coadirional, i quod an Award be made de &5 fuper Pre- md be
L4 . .5 ) - - . 3+ o Mmadeconditi-
wilfi;, e there it the Award be not of the Whole it is onal, s g
S 1tions : . the Award b
void: But if the Submiflion be not conditional as afores e ardbe

{aid, then, though the Award be but of Part of thé Mat- i, if the
. . . s « Award be
ters referred, it is good for {o much as it fettles, tho’ it ner rade of
- the Whole iz
leaves other Things at large. the Whe
; But if the
Submiffion be not conditionaly then the Award, though made but of Part of the Premiffes, fitba
mirted is good' pro zanto.

F f Eliz.
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Eliz. Webb Widow, Plaintiff.

Cafe 107.

In Court,

s 08 by Webb & al', econtra, Detendants.

Phough 2 Obi Webb the Plaintiff’s late Husband being a Freeman
Freeman of of London, but having left the Town and living many
London leaves

Londom, and Years at Winchefler, m Fune 1684, made his Will, and
refidesinthe

Country yer thereby devifed a Chattle-Leafe to the Defendant Nicholas
onhisDeath, y7p)y and all his Books to the Defendant Fobn Webb, and as to

his perfon:

Eftte fhal allthe Reft of his Eftate, confifting in Money, Goods, Mort~
€ 1upje to

che Cuttom. gages, and Credits, he gave the yearly Profits and Benefit
thereof to the Plaintff his Wife for Life, by quarterly
Payments ; and directed his Executors out of his Eftate to
pay the Plaintift’s funeral Charges after her Death, and
devifed to her the Ufe of his Plate, <. during her Life,
and dire@ted that his Stock and Eftate in the Hands of
the Defendant Cranmer, fhould remain there during his
Wife’s Life, and the Product paid to her for her Mainte-
nance, and devifed {everal particular Legacies, and after
the Death of his Wife deviled over the Refidue and Sur-
plus of his Eftate to the Children of his Brother Nicholas.

Webb, e, and made Fobn Webb, Williaw: Cranmer & al,
Executors.

g:;;z‘al?a?f This Caufe was firft heard at the Rolls on the &zb of

virégag;i_fi% Feb. 1621. and decreed that the Plaintiff by the Cuftom

devitesa ~ Of the City of London, thould have her Widow’s Cham-
Leafefor ~ber, and ome entire Moiety of the perfonal Eftate,

andhisBooks after Debts paid, as well of the Leafe, and Books, which

10 B. and the

Ufe of the Were {pecifically devifed away, as of all the Reft
;Zi‘fgfaf’%_ and Refidue of his Eftate by the Cuftom of the

flate to his

tae wohis City of London, and fhould have the Benefit of the
Life, De- other Morety for Life by the Will, and decreed an account

creed the

Wife fhall 3
hav_e the ;
Moicty of the Leafe, and of the Books, though fpecifically devifed to other Perfons. Alfo the

g;.ficc?;a{)lyh:]}:’: ;lvli\i’[l?icty of the whole perfonal Eftate by the Cuftom, and the Ufle of the other

accord-
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accordingly ; which Decree was confirmed upon an Ap-
peal to the Lords Commiffioners. And the Cafe of North
and North was cited, where an Inhabitant in the Province
of York made a Will, and devifed a Moiety of his Eftate
to his Wife ; adjudged that the Widow fhould have threc
Fourths:  And Ryder’s Cafe, where the Widow had a
Moiety by the Cuftom, and a Legacy of one Thoufand frvé
Hundred Pounds out of the other Motety.

But on the contrary were cited the Cafes of Bloyes A Man by
Marriage-

and Bloyes, where four Thoufand Pounds was provided as gemiomon

Portions for Daughters by Marriage-Settlement, and B e
there being two Daughters, the Father by his Will gives Duughrers,
7 and bhaving

them swo Thoufand Pounds apiece for their Portions, with- > Deugheers,
out taking Notice of the Settiement; and decreed that 5y Villeives

them 2000/

the two Thoufand Pounds by the Will, thould be in Satis- apicce for

NP . . ., their Porti-

faction of the Portion by the Settlement; and Chagwick ons, withour
’ taking No-

and Love’s Cafe. tice oF the

N \ Sertlement ;
the 20001, apicce by the Will, fhall be in Satisfaltion of the Portion by the Settlements

In the principal Cafe a Queftion was made, whether A Treeman

. onaon ¢~

the {pecifick Legatees of the Ieafe, and of the Books, yifes @ Leate
being as to a Moiety evited by the Widow by the Cu- t;””;f_ S Who

ftom ot the City of London, thould have SatisfaCtion made is evifted of

. . a Moiety
for what was {o evicted as againft the Legatees at large, thereaf by
. - the Widow
or againft the Legatee of the Surplus. claiming it
by the Cu-

ftom. The fpecifick Legatee thall have no Satisfaltion for this Eviftion out of the Surplus: "The
Teftator having Power to difpofe only of 2 Moicry.

Adjudged they fhould not ; for though a fpecifick Le- SpecifickLe-

gatee is not

gatee has a Preference, and is not to abate in Proportion to #bate in
- Proportion

with other Legatees, where the Eftate falls thort, as to with ether
the Payment of Debts; yet in any Cafe he cannot have Legatces,

where there

more than what the Teftator devifed to him. Now the is @ Defici-
Teftator’s Widow, by the Cuftom of the City of London, the Debts,”
therg being no Child, was intitled to a Motety, fo the Te-
ftator could devife but one Moiety, nothing more pafled
by his Will, and therefore the fpecifick Legatees muit be

contented with a Moiety.
Fohnfon
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Cafe 108.
Die Sabbati,

w6 Ol | Fohnfon verfus Milkfopp.

Conein. fflaners.

oeehisLatche, HE Defendant’s Teftator having made a Mortgage
and by Will of his Lands for a confiderable Sum of Money,
appoi

them obe by his Will appoints them to be fold for Payment of the
e of the Mortgage-Money, and afterwards in another Part of his

Mortgage- : : : .
Monr 854 Will, deviles the Lands fo in Mortgage, as to one Moiety

afterwardsin thereof to the Plaintiff, ¢9c. and makes the Defendant

another Part

of his will Executor, and devifes his per{fonal Eftate to his Executor

devifes a

Maioy of for Payment of his Debts.

the mortga- . , ' .

ged Premiffes to 4. B. 'The perfonal Eftate fhall be applied to pay off the Mortgage in Eavour
of the Devifee.

The fingle Queftion was, whether the perfonal Eftate
fhould be applied to difcharge the Mortgage, for the Bes
nefit of the Legatee.

The Caufe was firft heard at the Rolls, and decreed
there, that the perfona] Eftate, fhould be {fo applied for
the Advantage of the Legatee; and the Decree upon an
Appeal was confirmed by the Lords Commiffioners.

Cafe 109. ' - S
ggnzz 28 Nﬂtfbe/t Verfus P07'f€7”.
Court,, LzZrds
Commiffioners,

Lefivo for IR George Moore being Leflee of a Houfe in Haston

Years having Garden, under 6oL per Ann. Rent, afligns his
the Leffor 1o L€rm to Porter, who covenants in-the Aflignment, to in-

furrender hi : M ) N . . .
Leafo, deli- deumfY him agamﬁ the Covenants in the ongmal

vers ap the Leale. Sir Charles Rich buys the reverfionary Intereft of
cy. whic .
the Letlor . the Leflor, and treated with Porter to furrender the

accepts, but

Frae g Term, and an Aflignment was made betwixt them, for
refufes o that Purpofe, and the Key delivered and accepted: But

take the , . R R s
surrender of afterwards Sir Gharles Rich altering his Purpofe of living
the Lcafe. ] .
Decreed the 4 m
Leflee thould

be difcharged of the Rent.
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in the Houfe, it ftood empty for {ome Years, and then
he brings a Bill againft Sir George Moore, who was the
original Leflee, to compel him to admit an Attornment,
in order to his bringing his A&tion at Law for the Rent:
But Porter was made no Party to that Suit; however Sir
George Moore in his Defence did mnfift upon the Agree-
ment made between Sir Charles Rich and Porter for the Sur-
rendring of the Leafe, and that the Key was delivered
purfuant thereunto, ¢c. But he was over-ruled in that
Matter at the Hearing, and decreed he fhould go to a Lefiee for

. . . Years de-
Trial at Law, and admit an Attornment. But Sir George creed to ad-
P . - . mit an At-
Moore’s Attorney pleading that Sir George never attorned, cornment.
upon the Plaintift’s coming back into this Court, it was
decreed Sir George thould pay the Rent Arrear, amount-

ing to about four Hundred Pounds.

Now Knatchbolt, the Executor of Sir George Moore,
brought his Bill to be reimburfed againft Porter, according
to his Covenant on the Aflignment, upon which he could
not recover at Law, by reafon that Sir Charles Rich could
not at Law have recovered of Sir George Moore for want
of an Attornment.

Mr. Porter by Anfwer, f{et forth the Agreement made
with Sir Charles Rich for Surrendring his Term, and Deli-
very of the Key, and his Acceptance of it, &% and
therefore infifted he ought not to be charged, and the
Court now upon the Hearing of the Caufe was of Opi-
nion that the Agreement was well proved, and a good
Difcharge, and Porter not liable to an{wer any Rent after
that Time : And though the Court had decreed other-
wife againft Sir George Moore, yet Porter being no Party None but
to that Suit, was not bound thereby, and therefore with- Sue are °
out any Regard to that Decree, they were to judge upon "¢ *¥
the Cafe then before them, and {faw no Reafon to relieve

the Plaintiff.

Gg The
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The Court upon this Cafe obferved the Inconveniency
of going on with a Caufe without proper Parties, and it
was Sir George Moore’s Fault that he did not plead, he
had affigned to Porter, and infift that he ought to have
been made a Party to the Suit.

Cafe 110.

20 o, Fifh verfus Geffon.

in Court, Lords

Commifficners.

Whether a HE Defendant Geffon, being Servant to one Mr.
Witor 21 B My, he by his Will devifes to the Defendant a
Debts, Acr Tegacy of 50l and' 20L per Amn. for his Life, and by

Demands, his Will mentions to acquit, exonerate, and difcharge the

will transfer ; %
the Properry Defendant of all Debts, Accounts, Reckonings and De-

of Goods,

which Do mands what{oever.

fendant then
had in his Hands, belonging to Plaintiff’s Teftator.

Now the Defendant at the Time of the Will and
Death of  the Teftator, having in his Hands a Trunk of
the Teftator’s, in which were Medals, Jewels, ¢&c. al-
ledged to be of great Value; the Queftion was, whether
the Releafe or Difcharge fhould be taken to go as to that
Trunk, e

For the Plaintiff it was infifted that the Property, as
to that Trunk, ¢ continued always in the Teftator,
and a Releafe even of all Demands, would not tranflate
the Property ; and cited Sowrhcors’s Cafe. Co. 4. Rep. If
the Bailor keep the Key and the Goods are loft, the Bailee
is not.an{werable: And befides the Word (Demand) being
in this Cafe, in Company with the Words, Debts, Ae-
counts, and Reckonings, it ought to be reftrained and taken
in that Senfe, and to Matters only of that Sort and Kind,
and not to be taken {o as to pafs the Property of Goods,
that were not in Controverly nor queftioned.

But
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But for the Defendant it was infifted, the Plaintiff’s Bill
contained no Equity ; that the Plaintiff was a Stranger to
the Teftator, no way related in Blood, and yet had by
the Devile three Hundred Pounds per Ann. of Lands of
Inheritance, and was Executor; and if he had any
Right to the Trunk and Goods in Demand, it was a Mat»
ter purely triable at Law.

Pur Cur. Forafmuch as the Defendant has not by
Anfwer, difcovered any of the Particulars in the
Trunk, but pray’d the Judgment of the Court, whether
he fhould be obliged fo to do. The Court therefore or-
dered that the Defendant thould admit Part of the Goods
come to his Hands, in order to enable the Plaintiff to
bring his Altion at Law, and if the Plaintiff recovered
there, he might refort back, and the Court would order
the Defendant to be examined on Interrogatories for Dif-
covery of Particulars, &e.

gafe III,

. ie Lung,

Fenkins verfus Powell. { v,
1 Lourt, Lovds

Commiffioners.

HE Teftator devifed to his Daughter two Hundred 4. by Wit

. .gives hi
Pounds; Irem, Ialfo give her my Houfbold-Goods, if aughcer
200l and

/7{6 jbz?ll not be married in my Life-time ; and afterward§ in afterwards
his Life-time, he gives with his Daughter in Marriuge giveswithhis

' . . Daughrer in
above fwo Hundred Pounds and dies, having not revoked Marriage a-
nor altered his WillL ' The Tony

tor paying

his Daughter her Portion in his Life-time, is a Satisfa&tion of the Legacy.

Per Cur. The Legacy is extinguifhed by the Portion af-
ter given: And Elken Head's Cafe was cited, where Pay-
ment in the Teftator’s Life-time was adjudged a Satisfac-
tion of the like Sum devifed, \

Birkbhead

I
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Cafe 112.

D e Birkhead verfus Coward,

in Coust, Lords
CommiJioners.

One devifes HE Teftator devifed to his Sifter Dixon three Hun-
to his Sifter dred and fifty Pounds, upon Condition, that fhe at

350l onCon-

diionthar  or before her Death, fhall give to her Children #wo Hun-

at or before

her Death, dred Pounds thereof; his Sifter Dixon dies i the Life-
e sives octime of the Teftator. Now upon a Demurrer to the
to ber Chil Plaintiff s Bill, the Queftion was whether the whole

dren.

[
Siter dies three Hundred and fifty Pounds were lapfed, or that wo
in the Life

of the Tetta. Hundred Pounds thereof fhould remain to the Daughters.
tor, 'The
whole Legacy is lapfed.  Poft. Cafe 192.

For the Plaintiff it was infifted, that if the Devife
had been only of the Intereft of the two Hundred Pounds
to the Teftator’s Sifter for Life, and the Principal to
the Children, #hat had been a good Devife to the Chil-
dren, as to the two Hundred Pounds, and it would not
have been loft by the Mother’s Dying in the Te-
ftator’s Life-time, and the Intention of the Teftator
in this Cafe amounted to as much; f[ed non allocasur
per Cuyr. but allowed the Demurrer, for it being a

Devile of Money, the abfolute Property vefted in the firft
Legatee. A

Cafe 113.
Die Luna, 25

et Fines verfus Cobb.
Commiffioners. \

One grants

t0 4. Com- Man having granted to 7. §. Common in his Down

mon in for one Hundred Sheep and frve Rams. The Bill

Shecp. _Bill complained the Grantor over-ftock’d the Common, fo
brought for

orong e pe. that the Plaintiff the Grantee could have no Benefit of
h d . 2 . * o »

ﬁfyﬁ?{?;ck?d the Grant, and pray’d the Grantor might be injoined not

theCommon. to over-ftock, . upon Debate the Court difmifled the

Bill dif~ .
mifled. Blll-

Chapman
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‘ Cafe 114.
Chapman ver{us Derby. Eudem die

in Conrt, Lords
Commiffivners.

HE Plaintiff being a FaQlor in Blackwel Hall, ad- Adminifra-

tor of a

vanced Money to his Principal, relying, as fur- Clothier

mifed, in the Bill on the Credit of the Cloaths refting in A&ﬁzgz an
his Hands, to reimburfe himfelf. The Clothier died, 2g*n%

. . » the Faftor
the Adminiftrator fues at Law for the Cloth, the Faftor for ﬁ;‘g};;
comes in Equity, and prays he may on Account be al- Clochier
3 tot »
lowed the Monies he advanced. el

cannot in
Equity deduft out of the Value of the Cloath, the Money owing to him from the Clothier,

Per Cur. non allocas’, for if there be Debts of a higher
Nature, it will be a Devaflavit in the Adminiftrator, to
pay or difcount the Plaintiff’s Debt.

But in the Cafe of a Bankrupt, adjudged by the Lord Wherethere

are mutual

Chief Juftice Hale, that where there were Dealings on Dealings be-

Account, that a Man fhould not be charged with the Ac- Bankrupt
count on the Credit Side, and be put to come in as a Cre- f)’;fyzhfha_
ditor for the Debt owing to himfelf, but fhould only laneeistobe

an{fwer to the Bankrupt’s Eftate the Balance of the Ac- Bankrupr's
ate,
count.

' Cafe 115.
Thynn verfus Duvall. Die Marts

26 Novembris,
inConrt, Lovds
Commiffioners.

THE Bill was to redeem or foreclofe. It was ob-
jelted, that the Defendant was only Tenznt for
Life of the Equity of Redemption, and the P.emainder-
Men over were not made Parties.

Court directed a Bill to be brought, by the Defendant
Duvall, to have a Sale made, the, Mortgage-Debt paid,
Hh and
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and the Surplus diftributed amongft the Tenants for
Life, and Remainder-Men in Proportion, according to
their refpective Interefts.

C.afe 116.
s Dienir, Saul verfus Wilfon.

inCourt, Lords
Commiffioners.

No Appeal Ecree made by the Chancellor on Exceptions to a De-
1€s to

Houfe of cree of charitable Ufes came on the Exceptant’s
Lords, o™ Petition, to be reheard.

a Sentence
by the Dele- i
gates, nor from a Decree upon the Statute of Charitable Ufes.

Whethera  Jt yas objelted that the Decree on hearing Exceptions
Decree on

Exceptions being once confirmed by the Chancellor, thar was final by
eDeit the A& of Parliament, and there could be no Re-

of Commif-

fioners for - hearing ; and the Court {eemed to be of that Opinion,

charitable o .
Ufes, be - and mentioned, that there lies no Appeal to the Houfe

naland whe-

ther the Of Lords from a Sentence in the Delegates, nor from a
o cte. Pecree on the Statute of Charitable Ufes, for they can-

grant a Re- . . e,y
hearing.  not have any original Turi{diCtion, becaufe thefe Matters
y orig )

are grounded upon Als of Parliament, and the Allts
give them none.

Cafe 117, Sanderfon verfus Crouch.

Feme Admi- N Exceptions to a Mafter’s Report, a Man mar-
nirratrix . ¢« e . .

waftes the ries an Adminiftratrix (who before their Inter-
e, et marriage had wafted great Part of the Effate,) af-

dies: Hus- ~ter their Inter-marriage a Suit is commenced againft
wnomore them, for Diftribution according to the A& of Parlia-

han the Va- :
Tuoof whee ment, and a Decree is had for that Purpofe; then the

came to his 3 :
or his Wife's ‘Vlfe dles'

Hands after
the Inter-

marriage, Per Cur. The Husband is not to be charged further
than with what was poflefled, or came to his, or his
Wife’s Hands after their Inter-marriage.

3 DE
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Cafe 118.
Die Sabbati,

11 Fan’, Lords
Commi(fioneis

Woodward ver{us Gylej‘. Maynard,

Keck, and
Rawlinfon,

R. Hellier moved for an Injunction to flay Wafte Ins Leate
in plowing. The Cafe was, that the Plaintiff Land, Leffee

let a Farm to the Defendant at an annual Rent, and Part ner 1o plow

of it being Pafture Land, the Defendant covenants a. Pfureland,

1 does, the
mongft other Things, not to break up or plow any Part doss, then ta

of it, and if he did plow any Part of it, that he would Rate of 205,
gy .4 3

pay after the Rate of swenty Shillings per Acre per dnn. Ly grmr

plow'd. Th

Court will not grant Injun&ion againft the Tenant’s plowing; for the Partics themfelves hav:

agrecd the Damage, and fer a Price for plowing,

Per Cyr. The Parties themfelves have here agreed the §°f will the

. . _Ourt re~
Damage, and have fet a Price for plowing, and therefore lievetheLer:
. . . . fce againft
will not grant any Injunétion, and declared if the Defen- the Penalty,
dant was Plaintift againft paying 20s. per Acre for plow- #he plows

ing, they would not relieve him.

S
£

Woot s
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C‘afe 119.
Die Veneris Woots verfus Tucker.

17 Fanuarii,
Lords Com-
miffioners.

Where a ER Cur. Where a Demurrer to a Bill of Review is
Demurrer <& gllowed, it may be inrolled ; but if over-ruled; that

to a Bill of :

Review is  CANNoL be inrolled, fo as to prevent the Demurrer’s being
allowe 1

may be’in— re'arguedo

rolled, o-

therwife if the Demurrer is difallowed.

Ca/fefx 20.
e Back verfus Andrews.

Commiffioners,

4. Purchafes Utrchafe made of a Copyhold Eftate by Fobs Andrew

a Copyhold /
Eftate and the Husband, and the Surrender taken to Fobn 4n-

éifiiinéﬂf to drew and. his Wife, and Elizabeth his Daughter, and
him®lf «d their Heirs. The faid Jobn dndrew, as being vifible

h_ ! L] . L)
D Owner of the Eftate, takes upon him to make a conditi-

sei. onal Surrender by Way of Mortgage to the Plaintiff, and

The Husband . . e : .
and Wife (as afterwards dies; the Plaintiff’s Bill was againft the Mo-

; : o
one Perion) ther and Daughter to difcover their Title, and to fet a-

ety by In- {ide their Eftates as fraudulent againft the Plaintiff, who

tireties, and

theDavghicr WS 2 Purchafer ; fed non alloca’. Bill difmifled but with-
the other 3

Mooy, out.Co{-’cs ; for per Cur. the Husband and Wife take one
The Hus- - Moiety by Intireties, {o that the Husband cannot alien,

band mort-

ﬁ?egesvi;;da&i nor difpofe of it, {o as to bind the Wife, and the other
S5

the whole, Moiety is well vefted in the Daughter.
and no Re-
lief in Equity.

Cafe 121. |
oGt Lorh Mead verfus Hide.

Commiffioners.

gv ESY(;‘:?Lm ONE} Davis by Will devifes {everal Legacies &5 inter
B. apdmakes al’, twenty Pounds to Fobn Hide (the Defendant)

him Execu-

d . e * . .
tor, and gives and makes him Executor, and devifes his real Eftate to

fat= o C. "4
paying his ' the
Debts and Legacies, and in Default of Payment within fuch a Time, the Legatees and Credi-

tors to enter and to hold ’uill paid, and makes n refs Di :
nal Eftate. The perfonal Eftate fhall be applieg frf %Zfelglffgﬁgt;ggl.Of the Surplus of che perfo-
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the Plaintiff, paying his Debts and Legacies, and if he
did not pay the Legacies in three Months, and the Debts
in two Months, the Legatees and Creditors might enter
and hold ’till {atisfied.

The Queftion was, whether the perfonal Eftate thould
be applied in Eafe of the real Eftate. The Court decreed
the perfonal Eftate fthould go in Eafe of the real Eftate,
and obferved that the Devile amounts but to a Charge
upon the real Eftate, and extends not to avoid the Eftate,
in Cafe of Non-payment; and obferved that in this Cafe
the Defendant has a particular Legacy, and there is no
Devife to him of the refiduum bonorum. And in cafe
there had been no Executor, can any one doubt, but
that the perfonal Eftate in the Hands of the Adminiftra-
tor, {hould be applied in Eafe of the real Eftate, though
the real Eftate were made likewife liable ut fupra: And
befides, here the Creditors have a Bill, and no one can
queftion but they have a Right to be {fatisfied out of
the perfonal Eftate, if they think fit to purfue it.

The Lord Maynard obferving upon the Evidence, that
Hide had drawn the Will, faid it was a Rule in the Ci-
vil Law, that Qui fibi conflituit nibil capit.

Cafe 122,

Die Ven',"
Wifeman ver{us Beake. ] Bbruariy

Commifioners,

/ I ‘HE Plaintiff had entered into feveral Statutes of f{};‘fnﬁ_{“

great Penalties to the Defendant’s Teftator, defea. msinder to
his ﬁrf’c, Erc,

{anced for Payment of ren for ome, upon the Death of son, in'Tail,

Remainder

his Uncle, who was only Tenant for Life, of a confider- 1 ns pe.
able real Eftate, Remainder to his firft and other Sons in Phe¥ B E.

enters into

Tail, Remainder to the Plaintiff, in cafe the Uncle died feveral Sta-
tatesto (L. 10

without Iffue Male, and the Plaintiff furvived him: And Payment of

. ten for one
I the upon the

] S ) Death of 4,
in cafe he died without Iffue Male in the Life of B. C. in the Life of A. brings a Bill to compel

B. either to pay Principal and Intereft, or to be foreclofed of any Relief againft the Bargain.
B. by Anfuer declares the Bargain fairly made, and intends to abide by it, and that he would feck
no Reliefagainft it. 4. dies, and B. brings a Bill againft th: Executor of C. and notwithftanding

B.’s former Anfwer, he is relicved againft the Bargain, on Payment of Principal and Interctt,
without Cofts.
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the Plaintiff’s Uncle dying {fome Years fince without If-
fue, the Bill was to be relieved againﬂ this Bargain, and
to have up the Securities on Payment of what was really
due with Intereft.

For the Defendant it was infifted, that this was not
the ordinary Cafe of {urprifing a young Heir into a hard
Bargain, but Mr. Wifeman was above thirty, near forty
Years old, when this Bargain was made, had long been
a Man in Employment, (to wit) a Proctor at Doctors Com-
mons, and of Experience in the World : And befides, the De-
fendant’s Teftator, {everal Years after this Bargain made,
underftanding that the Chancery began to relieve againft {uch
Bargains, came to advife with Mr. Serjeant Philips, what
was fit to be done i the Cafe, and thereupon a Bill was
exhibited by the Teftator againit the Defendant, to coms-
pel him either to repay the Money with Intereft, or to
be foreclofed of any Relief againft this Bargain ; and that
in Anfwer thereunto in the Life-time of his Uncle, he
eleted to ftand to the Bargain, and that it was fairl
and duly made, and that he would not {eek any Relief
againft the {ame, and therefore ought not now to be re-
lieved againit his own Eleion and Oath.

Per Cur. When he had {pent the Money, then a {pe-
cious Offer was made to relinquifh the Bargain on Pay-
ment of the Money lent with Intereft, which at that
Time was impoflible for him to do: And though fuch
Bill was exhibited, it was not profecuted, but was a Con-
trivance only to double hatch the Cheat; and therefore
thought fit to relieve the Plaintiff on Payment of Prin-
cipal and Intereft only without Cofts, and decreed it
accordingly.

4

Dyer
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L o S Cafe r122:
Dyer verfus Zymewell. Lem die i

Comrniéffioners.

HE Bill was to be relieved againft a Bill of Ex- Relief <,
change for fifty Pounds, mentioned to be for Va- of Exchange

lue received, which was in Truth extorted from the 35;: o
Plaintiff by the Defendant in the Time of Monmouth’s ;j;‘;ﬁﬂ‘f}ﬁ“
Rebellion, the Defendant being thén a Juftice of the gfidﬁ%ﬁﬂ

Peace, and taking upon him to {eid for whom he plea= ous Confide:
{‘ d dj fationi
fed, .

The Court could not well relieve againft this Bill of
Exchange, upon Pretence that it was gained by Threats
or Menaces, for that was proper at Law, and Dureffe a
good Plea there; but inafmuch as the Defendant by his
Anfwer having admitted, that although the Bill was
drawn for Value received, that there was not any Money
paid ; but infifted that he had intrufted one Andrews
many Years ago to {ell {fonmle Clothés for hifm, and that
the Plaintiff atrached thofe Clothes in the Hands of
Andréws; and for the Debt of Andrews ; whereas they were
the Defendant’s propér Goods; and that the Plaintiff had
often promifed to make him Satisfaltion, and at laft gave
him the Bill of Exchange in Queftion in Satisfaltien there=
of: And the Plaintiff having proved in the Caufe that
Andiesps was no Fator; nor was indebted to the Défendant;
ahd falfified his Anfwer as to that Pretence.

The Court declared the Bill of Exchange tobé gainzn Cafe of =
éd by Fraud and Prallice, upon the Preténce of a De- ﬁfg scgif:-?d’
mand that was fititious, and had nothing of Redlity in oo 85,
it, and therefore decreed the Plaintiff to repay the fifty aieerwined
Pounds with Intereft, and Cofts to be afeertained by the s own

.y .
Plaintiff’s own Qaths Cat

\

Peter
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Cafe 124. Doty Crooke and Elizabeth
mewLots his Wife, Sifter of the Plaintif
Comm:_{]ioners. ’ ] v Pla .
half Blood to Ges. Watr(* 1S
decmfed, |
Fobn Warr Adminiftrator|
of George Watt, Francis
Camfield and Elizabeth
his Wife, the faid Jobn!| .
and E/izabeth being Bro- -Defendants.
ther and Sifter of the
whole Blood to the Inte-
ftate George Watt,
zze:;gcerof‘ HE fingle Point was, whether the Sifter of the
Blood fhall half Blood, fhould come in with the Brother and

ff;ru:lns - Sifter of the whole Blood, for an equal Share of the Inte-

uponthesta- tate’s Eftate, or whether the half Blood fthould have on-
}t‘}',f,‘f’tfof’ Iy hal_f a Share, or {hould be wholly excluded.

with the
Brother or Sifter of the whole Blood. 1 Vol. page 437.

For the Plaintiffs it was infifted, that there were ver
many Precedents in this Court, where the half Blood
had been admitted to an equal Share; that it was al-
moft endlefs to cite them, and cited the Cafe of Hilf/and
Birds, where a Prohibition had been moved for and deni-
ed, and Adminiftration thereupon oranted to the Sifter of

1 Mod. Rep. the whole Blood: And a Cafe in the Modern Reports to
2% the {fame Effe&t.

For the Defendants it was infifted by Mr. dstorney Ge-
neral, and Mr. Serjeant Eeving, that in Cafe of Defcent,
and

3
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and in all Cafes where the Common Law takes Notice
of Blood, the whole Blood is preferred, and inftanced in
many Cafes ; as where a Remainder is limited proximo de
fanguine, it will go to the whole Blood, and the Act for
Diftribution of Inteftates Eftates muft be expounded acs
cording to the Common Law ; in {fome Cafes it direlts
Diftribution to be made according to former Laws, which
muft be intended Common Law. That the Courts of
Common Law had always controlled the Spiritual Courts
in thefe Matters, and cited the Lady Butler’s Cale, in
the Lord Chief Juftice Hale’s Time, where by the Statute
of H. 8. the Ordinary is to grant Adminiftration to the
Wife or next of Kin, if there be a Wife, the Spiri-
tual Court fhall not be {uffered to grant the Adminiftra-
tiont from her to the next of Kin; that it was not meant
by the Statute, the Ordinary thould have that Latitude,
but that where there was a Wife, fhe fhould have it; if
no Wife, the next of Kin. :

If there be Grandfather, Father, and Son, and the 1f there be
Father dies Inteftate, the Son fhall have the Adminiftra- ff,g’;‘jdéz;hcr
tion, and not the Grandfather, tho’they be both in equal 2nd Son, and
Degree as to Nearnefs of Kindred, and fo is the Opinion diesintefare,
in Godolphin, that the Child or Children fhall in that have the Ad-
Cafe be preferred as to Adminiftration. And cited Pa/- mijiftration,

mer’s Reports 416. Latch’s Reports 67. and Brown’s Cafe Grandfacher.
& Car. that the whole Blood 1s to be preferred.

As to the Cafe of Smith and Tracy in B. R. thete was 1 Mod. Rep.

a Prohibition moved for, becaufe the Spiritual Court o
took upon them to diftribute to the half Blood, and the
Court ordered a Demurrer to be put in, that all might
come before the Court ; but before any Judgment in that
Cafe, the Lord Chief Juftice Hale went off the Bench,
and he and Twifden {eemed all along to incline in
Opinion againft the half Blood, and afterwards the Lord
Chiet Juftice Rainsford informing the Court; that in the
Spiritual Court they diftributed but half a Share to the

K k ’ half
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half Blood, there was no further Proceedings had in the
{a2id Caufe: But then foon afterwards came Dotor
Story’s Cafe before Doftor Rayne’s, then Judge of the
Prerogative Court, and he let in the half Blood to a
whole Share.

Per Lord Maynard, there is mo Doubt, but the half
Blood is capable of having the Adminiftration; even an
Alien of the half Blood is capable, and cited Hinks’s
Cafe, who, he faid, died a Martyr for the Common Law,
becaufe in the Court of Wards, he would not {wear a
Leafe for one Thoufand Years to be a Fee-fimple,
and cited the Cafe in Dyer, where Adminiftration was
granted to the refiduary Legatees, for that Adminiftra-
tion is in refpeét of Intereft; and faid, that the Words
in the Statute for Diftribution pro fuo cuique jure, accord-
ing to Law, cannot be interpreted as to former Laws;
for then there were no former Laws in Being, and fo
muft be intended according to the Common Law. And
it was obferved that in Scotland, they give but half a
Share to the half Blood; and they hold there, that Di-
ftribution ought to be, not {o much according to the
Order of Nature, but according to the Will of the
Owner. And it could not be prefumed, that a Man
had as great a Kindnefs for thofe of the half Blood, as
he had for thofe of the whole Blood.

The Court after long Debate {aid, this Cafe had been
{fo often adjudged and {fettled here, that the half Blood
thould have an equal Share with the whole Blood, that
to give a new Rule in it now, would make great Con-
fufion, and Difturbance in very many Families, &e
and therefore thought fit to decree it, as it had been,
to wit, a whole Share to the half Blood, and an Ac-
count to be taken accordingly.

\
catesinpar-_ N0te; Upon an Appeal to the Houfe of Lords, this
iament 108. Decree, after Civilians, and Common Lawyers had been

heard
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heard on both Sides at the Bar of the Houle of Lords,
was confirmed about the Beginning of Eaffer Term laft,
in laft Seflions of Parliament.

. : Cafe 125,
Scolefield verfus Whitehead. Die Fouis,
Commi[fionevs.

‘ i ‘HE Bill was to have a Covenant decreed in Specie, Eill for a fpe-

e o ifick Per-
whereby the Plairitiff was to have a Pit in the De- ¢ mance of

’ e 1 - ¢ ' a Covenant,
fondant’s Ground for digging of blicit Stone, and that “hevely the

when the old one failed, he might iink a new Pit, and Plainiff was
: A .t . . . to have a Pit
with a further Covenant that there thould be no other in the Defen-

Pit there for the digging of black Stone. dant’s

Ground, for

Loy digging
black Stones. Proved that the Defendant had for above fixty Years been in quiet Poflefiion of

this Pir, for digging black Stones.  Bill difmiffed.

But it appearing in the Caufe that the Defendant, and
thofe under whom he claims, had been in the Pofleflion
of a Pit there, and had ufed the fame for above fixty

Years paft; the Court inftead of decreeing the Covenant
in Specie, difmifled the Plaintiff’s Bill,

Richard Parrot, Plaintiff. Cafe 126.

Eodern die,
Lords Com-

miffioners,

Fobn Wells and Elizabeth)
ux’ ejus nuper ElizaberhpDefendants,
Wilfon and Henry Clerke, \

‘ I ‘HE Plaintift’s Father applied him{elf to the Where a

Agreement

Defenddnt Henry Clerke a Scrivener, to borrow made by a
Money, and m (81) took up rwo Hundred Pounds, and %ﬁg;f;‘:;;;;
the Plantiff and one How became bound as Sureties with Client, to

compound

the Plamntiff’s Father in two Bonds to the Defendant his Clients

. Debt, fhall
Elizabeth; vina che

Scrivener,
though not the Client.

; 1 ~
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Elizabeth, (then Elizabeth Wilfon) and one Mrs. Abdy. 'The
Defendant Clerke the Scrivener, had the Ordering and Dif-
pofing of the Monies, and from Time to Time received
the Intereft due upon the Bonds. In 1687, the Plain-
tiff’s Father fail’d, and the Plaintiff likewile, by reafon
of the Debts for which he ftood engaged for his Father,
failed, and the other Surety was dead infolvent, {o that
the Plaintiff’s Father compounded his Debts with his
Creditors at {even Shillings in the Pound, and he appli-
ed to the Defendant Clerke, to know where his Clients
(to wit) the faid Mrs. Wilfor and Mrs. 4bdylived ; but the
Defendant told the Plaintff and his Father, they need
not trouble themfelves to go to them, for they would
be governed by him, and would make no Agreement
without him, but what Agreement he made, they would
ftand by ; hereupon they treat with Clerke, the Scrivener,
and agree for feventy Pounds to be paid down, and thirty
Pounds to be fecured to be paid mn a fhort Time, that
the Bonds fhould be delivered up to be cancelled ; {o he
had zen Shillings in the Pound Compofition, where other
Creditors had but feven Shillings. The feventy Pounds
were paid purfuant to the Agreement, and the 30 ten-
dred. The Defendant Clerke refufed to deliver up the
Bonds according to his Agreement, and pretended his
Clients had the Bonds, and that they would not part

with them without Payment of the whole Debt, and

threatned to put the Bonds in Suit ; the Bill was there-
fore to compel the Defendant Clerke either to perform the
Agreement, and deliver up the Bonds to be cancelled, or

otherwife be decreed to {ave harmlefs and indempnify the
Plaintiff againft the {ame,

The Defendant Clerke, by Anfwer confeffed the making
of the Agreement, and faid he did it in Expeltation that
his Clients would have been governed by him, as they
had in other Matters; but they refufed to ftand to the
Agreement, and hoped that as he alted only as their
Agent, and was not to get or loofe by the Matter, he
fhould not be compelled to make good the Asreément.

5 ter
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After long Debate the Court decreed the Plaintiff to
pay what was due to the Defendant Wells and his Wife,
for Principal, Intereft and Cofts, on the Bond in Queftion,
and the Defendant Clerke to repay, what the Plaintiff
fhould fo pay to Wells, and to mdempnify the Plaintiff
according to the Agreement.

Aynefley verfus Vaughan. Sy
in Court, Lords
Commifioners.

THE Plaintiff’s Bill was to have the Benefit of an
B Agreement, by which fhe {urmifed that one Dal-
ton Shaftoe agreed, in cafe of Failure of Iffue of his own
Body, the Lands fhould remain to the Plaintiff, and that
he and his Heirs thould ftand feifed of the Premiffes,
upon fuch Truft as aforefaid.

The Court {fuppofed the Deeds produced by the Plain-
tiff purporting {uch Agreement to be forged : But in cafe
there was any fuch real Agreement, yet it was well
barred by the {ubfequent Agreement.

Richard Fowkes, Brian Sa- C Cae e
terthwaite and 7homasg Plaintifts,  gde m,

Lords Com-

FO‘IU/E?", miffionerss

Thomas Foyce, Fobn Mills |
and George Lawrence & ¢ Defendants.
al’, '

HE Defendant Foyce being Owner of the George A Grazier

. O . ) } . driving a
Inn in Chipping Barnet, in which Inn {everal Clofes of Flock of
Pafture 1 djoini d had been al fed and o hor™
afture lay near adjoining, and had been always ufed and 4, 3 en.
*» couraged b
L1 occupied S'e8 keen

cr to put his
Sheep into Pafture Grounds belonging to the Inn. The Landlord feeing the Sheep, confenfs the
{hall flay there one Night, and then diftreing them for Rent. Grazter relieved againft this Diftrefs.
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occupied with the Inn. The Defendant Wills was his
Tenant at a great annual Rent, and was run one Hundred
and Thirty-rwo Pounds in Arrear of Rent. The Plaintiffs
being Graziers, their Servant was driving one Hundred

Twenty-three fat Sheep to fell at Smithfield, and at Barnet

were met by one Matthews a Servant of Wills the Inn-
keeper, who tells them, that they had good Grafs in the
Grounds belonging to the Inn, and that they fhould be
there at the ufual Rate of eight Pence per Score per Night:
Before they were levans and couchant, the Defendant
Foyce comes to the Ground, demands whofe Sheep they
were, and feeming to be in a Paflion, the Drovers offer-
ed to take out their Sheep, but at laft Foyce {aid, being
they were in they might ftay in; yet afterwards when
the Men were gone to the Inn, Foyce caufed the Sheep to
be drove into the Pound, where they were kept four or
five Days, and the Plaintiffs were forced to replevy them,
and Foyce avowed for Rent-Arrear, and obtained Judg-
ment at Law on a Demurrer: The Bill wasto be relieved
againft this Judgment,

Upon the Hearing of the Caufe, it being fully proved
that Foyce was privy to the putting in the Sheep there,
and that when the Plaintiffs Servants were, upon Foyce’s
{eeming’ to be in a Paflion, about to take them out,
Foyee told them they might ftay there for that Night;
the Court looked upon this as a Fraud and Contrivance
in Foyce, to fubjelt the Plaintiff’s Sheep to his Diftrefs;
and they {eemed to think that the Grounds lying to
the Inn, and ufed therewith, ought to have the fame
Privilege as the Inn hath, and Paflengers Cattle not to
be diftrainable there. But however {aid, there was {fuffi-
cient Caufe to decree againft Foyce for a Fraud; and
decreed Foyce to anfwer to the Plaintiffs the Value of
their Sheep with Cofts, both at Law, and in this Court.

The
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) If Cattle e-

The Cafe of Brodon and Pzirce was cited, where there feape into

. . ~ CXT
being twenty Years Arrear of a Rent-charge, and Cattle Giound, ard

are diftrain-

came by Elcape out of the next Ground, and were di-¢q there for

ftrained, Jc. the Lord Nottingham relieved againft it in Ren Equiry

this Court. againtt fuch
Diftrefs.

, Cafe 129.
Beverley verfus Beverley & al. i

wiffioners.

N E Point in this Cafe was, that old Sir Fames Devife of
. and to 4.

Beverley having by his Will devifed the Lands in ff»rl 6o Yeurs
Queftion to his then eldeft Son Thomas Beverley, for the live g8
Term of fixty Years, if he thould {o long live. And from andsf-

terthe Death

from and after his Deceafe to his Grandfon Fames, eldeftof 4. w his
eijae 0 .

Son of the {aid Thomas in Tail Male, Remainder in Tail in Tuil,whe-
Male to the Defendant Thomas Beverley his next Brother, & ongey oo
Fames the Grandfon intermarried with the Plaintift; and onngent
upon the Marriage a Settlement was made, and a2 Com-
mon Recovery fuffered by Thomas the Father, and Fames

the Son.

The Objeltion was, that the Devife to Fames being
only of a Term of fixty Years, if he thould fo long live,
and then from and after his Deceale to Thomas : That the
Freechold during the Life of Fames was in dbeyance, and no
good Tenant could be to the Precipe, and by Confequence
Fames the Grandfon being dead without Iffue Male, the
Lands belonged to the Defendant Thomas, as next Brother
of the faid Fames, by Virtue of the Entail which was
not well docked.

Mr. Finch argued for the Plamntff, that the Recovery
was well fuffered, and that the Limitation of the En-
tail was good expefant on the Term for fixty Years:
And that it was {o refolved in the Lord Derby’s Cale intur 119,
Huston's Reports, and rhar Judgment was confirmed again

UpOnR~_
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upon a Sei. fac. That ours is a much ftronger Cafe be-
ing a Limitation in a Will, where the Intent of the Par-
ty ought to be regarded, and no Advantage to be taken
for want of the precife and nice penning of it, by rea-
fon that Teftators are prefumed to be inopes concilii;
and therefore in a Will a Devife unto a Man and his
Heirs, with a Remainder, is good ; {o here the Devife to
Thomas for fixty Years, if he fhall {fo long live, and
from and immediately after his Deceale, thar ought to
be intended of his dying within the Term, which was
highly prefumable, Thomas being then above forzy Years
of Age; the Pothbility that Thomas might ever-live, was
a very remote and foreign ConjeGure; fo that there is
not any Gap or Hiatus m the Settlement as they would
pretend; but by this Conftru@ion the Frechold vefted
immediately in Fames, and Thomas had only a Term for
{ixty Years if he {fhould {o long live. But befides the Te-
{tator at the Time of the Devile had only an equitable
A defestive Elftate in him, the Eftate in Law at the Time of his
Tommon .« Purchafe remaining in one Biggs an Infant, who had

Recovery as

to a Tenant ot to this Day made any Conveyance, {o that the Com.

to the Preci- s .
pevil bar - mon Recovery, though it was defective, as to a Tenant
an Eftate

Tail in 2 to the Pracipe, yet it was {uflicient and formal enough ©
Truft only. hay an Equity.

Per Cur. It would be hard to make {fuch Conftruc-
tion on the Words of the Will, as to {ay where a Term
is limited to a Man for fixty Years if he fhall {o long
live, and from and after his Deceafe, to 4. B. that it
muit be meant, from and after his Deceafe within the
Term ; for fuppofe he thould out-live the Term, fhould
the Remainder-Man take in the Life-time of Thomas,
that were a Conftruftion contrary to the Words, and In-
tention of the Teftator. And asin this Cafe, it is of a
Term for fixyy Years; fuppofe it had been of fix, feven,
or ¢ight Years, could there be any Room then for {fuch
ConftruGtion; and at what Number of Years is fuch
Conftruction to begin; 'but in Regard the Teftator had

2 only
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only an equitable Title in himfelf, and the Eftate in §;}’5§j,’;,.i:;§§

Law ftood out in an Infant, the Court held the Reco- buanEtace.
very {ufficient, and that even a Bargain and Sale would ;r/}",{;

. : g : . . oft. L&, 591,
have done it; and decreed it accordingly. )

In this Cafe the Widow of the Teftator havi'ng' given A Mother

having a

a Releafe of her Dower upon a Pretence that three Righe of

Dower,to1n-

Thoufand frve Hundred Pounds was given to her by her courage o
Husband’s Will in lieu thereof; #nd this Releafe being jrsose, o
on the Plaintiff’s Marriage, produced and fhewed to the # 5. re-

leafes het

Plaintiff and her Relations, and in Confidence thereof Dower, and

A . R . R | ) ~ . . ﬂl § h
the Matriage having taken Effe, and a Settlement made Rejewts 1o
and Portion paid; whether now the Widow who had heyifeand

recovered her Dower at Common Law, fhould be con: ons, It fhall
c Mo-

cluded by this Releafe, and obliged to part with her ther, though
the Relcale

Dower to make good the Plantift’s Settlement. was obraintd
| o by a frandulent Suggeftion:

The Court decreed it for the Plaintiff, though'it was
ftrongly infifted that this Releafe was gained by an ill
Practice {oon after the Death of her Husband, and upon
a Pretence that the had rhree Thoufand five Hundred Rounds
given her in the Will in lieu of Dower; whereas fuch
Sum was given her by the Will, but not meant or ins
tended to be in lieu of Dower ¢ and that her Son who
{furprifed her into that Releafe, had alfo defrauded her
of that zhree Thoufand five Hundred Pounds.

Cafe i 3@

?ié Fovis, 27

' eb’, in Cours;
Anonymus, b inCor

miffioners.

4 l ‘\HE Cafe was, that one Yohn Saunders by his Will };Oi?éN’:;ﬁ‘,fj
datedthe 1425 of Ofkob. (86.) deviled inter alia, Bxecior;

i SN and devifes
as follows, viz. my Nephew William Beng 1 make my to Mim and
. L . . . ts Heirs al
fole Executor, and to him and his Heirs, I give and de- his Lands in
‘ o Truft, tofell

M m Vlfe and to pay
. . . . L . all his Debrs,
and his Childrens Portions, and gave to his Childrén 100/ apiece. T'he Money afifing by tivis
8ale is not legal Aflets, and she Debts and Childrens Portions, are to be paid in equal Propot-

tivns,
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vife all my Mefluages, Lands, Tenements and Heredita-
ments, upon Truft to fell the fame, and with the Monies
to be railed by Sale, and perfonal Eftate, to pay my Debts,
and Portions to my Children; and gave to each of his
nine Children one Hundred Pounds apiece.

The Queftion was, whether the Money raifed by Sale
fhould be legal Affets. o |

Per Cur. The Devife being to him and his Heirs,” the
Lands muft go in a Courfe of Defcent, and he muft take
as a Truftee, and not as an Executor; and therefote de-
creed Debts and Portions to be paid in Proportion.

Cafe 13 Marquifs of Hallifax verfus Higgens.

prgta iy Or}xleyl\l;nt on a Mortgage at flve Pounds per Cens.
ith cove- : 1
itk cove- the Mortgagor covenants to pay fix Pounds per

defiul .
sfrars ™ the Time of Payment.
within 60

Days after due.

6,on Defale Cent. if. he made Default for the Space of fixzy Days after

If the Inte-

Sl b The Court decreed that from Default made he fhould

hind 6 S Cent. 1 -
s I fix Pounds per Cent. and that this Covenant was the

Morgage Agreement of the Parties, and not to be relieved againt as

thall carry
Intereftat 62 & PenaltY’

per Cent. and
the Court will not relieve againt it.

Cafe 132. Fortrey verfus Fortrey.

In cafe of
Judgment ‘ N JHERE a Man obtains Judgment againft an Heir,
raink an who has a Reverfion in Fee defcended to him,
Hhein, who the Judgment is only of Affers quando acciderint; and the

fion in Fee,

hon i B Creditor cannot by a Bill in Equity compel the Heir to
Affers aom - €]l the Reverfion, but muft expet until it falls.

accigerit,

ourt will nor decrec a Sale of the Reverfion, but the Creditor muft wait "6l it falls.

3 Gladman
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Cafe 133.
Gladman verfus Henchman. Diec Lune, 3

Mar’y, Lords
Commiffioners.

HE Mortgage was made in une 1678, for 450 L A Mortsage

principal-Money, payable at the End of five Years, 4sol. pry-
and Intereft in the mean Timg half yearly; no Intereft End of 5
being paid, about zwo Months 'géfore the frve Years were Jcars v p
expired, the Mortgagee afligned to the Defendant in per Cem.

in the mean

Confideration of 560/ heing {o much due for Principal Timo. About
2 onths be-

and Intereﬁ- fore the End
ofthesYears,
the Mortgagee afligned over the Mortgage for 560 L being the Principal and Intereft then due.
The 560/ fhall carry Intereft, though the five Years were not elapfed ; the Mortgage being for-
feited by the Non-payment nf the Tntereft, =~ < * - % - ’

The Queftion was, whether the-Intereft then due
fhould carry Intereft. It was objeted, that he ought
not to have afligned untill the frve Years were quite
expired ; fed non allocatur ; for the Mortgage was forfeited
long before by Non-payment of the Intereft; and the
Court decreed the 560 to be paid with Intereft from the
Time of the Aflignment, " | i

DE
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DE
Termino Palchz,

1690.

- In CuriA CANCELTARIE.
Cafe 1(134.. .
Rawlinfony
Lords Com-
miffioners, dié

e 13 Bem‘/mm Verfus A//foﬂ.

Poft. Ca. 188,

HE Plaxnth was Succeﬂ'or to a Parfon, who had
_ made a Leafe to the Defendant-of his Tithe and
Glebe for threc Years; two Years and an half expired in
the Life-time of the Leffor, and the Leflee had taken
the Profits of the whole Year in the Parfon’s Life-tume,
who died before the laft Rent-Day, the Plaintiff’s Bill
was to have that half year’s Rent. Vide Statute 28 H. 8.
cap. 11. 'The Plaintiff had not made the Executor of
his Predeceflor a Party. Per Cur. difmifs the Bill.

Cafe 135 Roberts ver{us Bennet, & econtra.

e, BEnnet devifed to the Plaintiff a Legacy of one Hundred
and by Will Pounds, and by his Will releafes her of all Debts
aliDebisand and Demands, and after the Date of the Will lends her

Demands,
and after- one
wards 4.

lends B. 100l whether this 100/, is releafed by the Wilk

y
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one Hundred Pounds. The Plaintiff’s Bill was for her
Legacy. 'The Defendant had a crofs Bill to be {atistied
this Hundred Pounds.

The Queftion®was, whether the Will fhould difcharge
this laft Hundred Pounds witheut any new Publication:
And the Cafe of Northeor and Northcor was cited for that
Purpofe; if a Man devifes all his perfonal Eftate; that
1s a fluctuating Thing; and though the Eftate after the
Publithing the Will encreafes, all pafles; and {o is Bret Plowd. 34
and Rigden’s Cafe.

Per Cur. If the Executor, can recover it at Law, he
may; we will not take away his Remedy, if any he
hath ; nor will give him any Aid in Equity; and there-
fore decreed Payment of the Legacy, and difmifled the
crofs Bill.

Franklin verfus Green. Cafe 136.

Merﬁurtl, 14
Maii.

I Egacies of one Hundred Pounds apiece devifed to four 22)4evifd

to an Infant

Children, payable at Twenty-one or Marriage, and paysble ac

21, and if he

a Maintenance not exceeding the Intereft in the mean dies before,
Time, and the Plaintiff is appointed to receive the Pro- viga over, -

vifed over,

fits of the Truft-Eftate during their Infancy ; the Plain- 20d the In-

. . . tereft of the
tiff paid twenty Pounds for the placing out one of the soo/ is for
. . . the Child’s
Children an Apprentice, who died an Infant; and the Mainte-
Hundred Pounds being limited over in Cafe of Death be- ..
fore Twenty-one or Marriage; it was objected, the Plain- fee lays our
tiff could not have an Allowance of that twenty Pounds, 100t for

3 faci
out of the dead Child’s Hundred Pounds. F e Ci1d an

Apprentice,

and the Child died under 21. this 207 fhall be allowed.

Per Cur. It being paid to, place the Child out an Ap-
prentice, it was well beﬁgwﬁd, and might have been of
better Advantage to him, than all the reft of his Por-

N n tion,
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ﬂ tion, and therefore decreed it to be allowed upon the

Account.

Lever verfus Needbam.
Cafe 137.
one devifes (l/ "llliam Clerke, by Will in writing, devifes to Sherwin
Truftecs and and Twrpin and their Heirs, his Lands in Suston,
inTrot o upon Truft that they fhall receive the Rents and Profits
receive the. until his Son William attain his Age of Twenty-one Years,

Rents, unti

his Son fhall 3 pay a third Part thereof to his Wife Aune, in lieu of

come to 21,

and fo pay Dower, and out of the other swo Thirds raife Portions
one 1r

thereof to for his Daughters, and devifes all. to his Son William,
the Tefta- . .
when Twenty-one, in Tail, and for want of {uch Iflue,

tor’s Wife in

lieu of Dow- {iftributes the Eftate in feveral Shares amongft his Rela-

er, and out . , . . _
of the other tions, to Wwit, Blowe’s Farm to his Sifter Mary, other

two Third . . : . .
to raife Por- Part to his Brother Peter, and the Tithes in Swutzon to his

tions for his Gifters Aume, Martha and Deborah Needbam. — Anne the

Daughters ;

and devifes Widow married Mr. Coates, and died before fuch Time as
all to his Son e .
winiam,  her Son William, who died before her, would have been

when 21, in
Tail, Re. 1wenty-one.

mainder to

B. and C. 'The Wife dies. The Son dies before 21, and without Iffue. Refolved, the Wife’s
Intereft determines by her Death, and bher Fhird fhall not go to her Executors, until her Son
would haveattained 21. Refolved,the Remainder over to 4. B. and C. are good, tho’ the Son died
before 21, Refolved, The Daughters Portions being raifed, the Refiduc of the Term fhall go tor
the Heir, as an Intereft undifpofed of by the Will. ~But it will veft in the Heir as a Chattle, and:
on his Death go to his Executor, until Teftator’s Son fhould have come to z1.

S

Upon the former Hearing, the Queftion being, whe-
ther the Executors, or Adminiftrators of Ame the Wi~
dow, fhould have a third Part of the Profits, until {uch
Time as the Son would have been Twenty-one, or whether
by her Death the Devife to her ceafed ; and it being ad-
judged, that the Bequeft as to her was determined, the
Queftion now was, who thould have that hird Part of
the Profits until the Son would have been Twenty-one, for
that the Inheritance is not difpofed of by the Will until
fuch Time as the Son would have been Twenty-one.

It
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lt was infifted that the Heir ought to. have thefe Pro-
fits, the fame not being devifed away from him; and
the Cafes of Counden and Clerk, Fawkner and Fawhkper, Hob. ss.
Tryan and TFhormbury were cited by Mr. Bowes, as Cafes
where the Heir thould have the Benefit of any Thing
not difpofed of, and Lord Maynard {aid, here is a Cbozfm,
Hmmg, a Gap in the Limitation of the Eftate; ne Pro-
vifion or Dxipoﬁtlon being made in Cafe of the Widow’s
Peath before the Heir came of Age: But I take it that the
Inheritance is neverthelefs well difpofed of, and that this
is not fuch a contingent Remainder, as though the parti-
cular Eftate fail, the Remainder thould be void. In cafe
of a Devife to a Monk, the Remainder over is good;
and in this Cafe, the Fee is devifed unto and lodged in
Truftees, and no abfolute Term carved out, but only a
Declaration of Truft, and direGtion to them how to ap- Fer» reifed

for a parti-

ply the Profits until his Son came to Twenty-one; and ;g‘f:fwfcuf-
n

Lord Keck cited the Cale of Gore and Black, where a thac Purpofe

is anfwered,

Term for Years being created for Payment of five Hun~ the Term

dred Pounds, when that was raifed, the Heir had the Term. e

Heir.
Per Cur. As to Needhaw's Pietence that this third Part
of the Profits fhould follow the Inheritance, and fo
accrue to the Devifees according to their refpeltive In-
tereft in the Inheritance, the Cafe would not bear fuch
Conftrution; becaufe there is nothing devifed to them,
until after the Heir attain Twenty-one, and die without
Iffue: Nor had the Executor of the Teftator, as Ex
ecutot, a Right to this Term, for that it is not a
Term abfolutely raied, and taken out of the Inheris
tance, but rather a Dlreﬂlon to the Truftees, who have
the whole Fee in them, how they fhould difpofe of the
Profits, until his Son attain Twenty-one: But in cafe it
had been a Term abfolutely raifed out of the Inheris
tance, yet being raifed for a particular Purpofe, which
is fatisfied, the Heir thould have the Benefit of the Sur-
plus of the Term. But now though the Heir is favour-
ed
4
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ed thus to have the Surplus of a Term, that is carved out
of the Inheritance, for a particular Purpofe; yet he muft
have it as a Term which muft go in a Courfe of Admi-
niftration, and not in a Courfe of Defcent: And decreed
accordingly for the Adminiftrator of the Heir, and not
to his Heir.

- Memorandum, That a new Commiflion pafled for the
Cuftody of the Great Seal, on---- and Sir Yobn Trevor
and Serjeant Huschins put in the Places of Sir Yobs
Maynard and Sir Anthony Keck.

o el i AT
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D E

Term. S. Trinitatis,
1690.

In Curia CANCELLARIZE.
Cafe 138.

Trevor,
Rawlinfon,
Hutchins,
Lords Commif-

Gofton ver{us Mill. e,

Sabbati 21
Funii.
B HE Lord Sandys by his Will devifed four Hundred 4. by Will

devifes to B.

Pounds in full Satisfaltion of all the Monies he gool.in full
atisfaction -

owed 7. S. and fubjeted his real Eftate to the Payment of all the
of his Debts, the Debt owed 7. 8. was eight Hundred Montes

Pounds, but the Remedy was barred by the Statute of gggd&ﬂ and
P e . . ects nis
Limitations. 'The Bill was for the whole eight Hundred real Eftate
to the Pay-

Pounds. ment of }lliis

. Debts.

The Debt which 4. owed B. was in all 800 /. but was barred by the Statute of Limirations. Court
will fuppofe the Teftator miftaken in his Compuration, and the whele Debt of S8oo/. fhall be paid.

For the Defendant it was infifted, that the Teftator
by his Will had declared how far he entended to give the
Plaintiff a Remedy, viz. for four Hundred Pounds and ne
more.

Sed per Cur. We will rather fuppofe him miftaken in A bevife for

Payment of

his Computation; and there being a Provilion here for pijn man
Payment of Debts, a Debt upon which the Statute of igg‘é‘:dcthe
.. . . - B . . S,
Limitations has run, is neverthelefs within the Provilion Remedy
0O ‘1. _whereof is
8 equal }' barred by
the Statuce
of Limitations. The Duty remaining, though the Remedy be gone.
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equally with any other Debt, and decreed the whole
Debt to be fatisfied out of the Truft, and the fowr Hun-
dred Pounds to go only in Part.

Cafe 139.
Chapman ver{us Duncombe.

The Mort-

gagee on her .
Marriage fot- HE Cafe was that a Mortgagee, to wit, (Ralph
led the mort- . . . .

gaged Eftate Stint’s Daughter) to her third Marriage, with one
o l]’j”fc’fl'{e_ Duncombe, {ettles the mortgaged Premifles on her felf for

mainder to T ife, Remainder on the Heirs of her Body; and after
the Iffuc of

chas Marsi having Iffue levied a Fine, and made her felf barely Te-
age. e

Mortgagee Nant for Life, Remainder to the Iffue of that Marriage.
fg‘ﬁggejm&,“ The Mortgagor afterwards brings a Bill to redeem
Defendant  again{t the Mortgagee, who anfwered, and mentioned

omits fetting

forth the ~ nothing of this Settlement, and thereupon the Caufe was
Sertlement in

her antwer; Deard, and a Redemption decreed, and the Money paid
the Mortga- ¢y the Lady Dumcombe, Daughter of Ralph Stint, the

gec has 2 De-
cree tore-  Mortgagee, and Mother of the now Defendant. And

Sree rore et .

pays the  now after all, the {aid Defendant, Sir William Duncombe,

Mone8 being the Iffue of the {aid Marriage, had by Virtue of the

ﬁ\fre;‘vﬁfgdgf Settlement recovered at Law. The Bill was to be relie-
C

the Morrgs- ved againft that Recovery at Law, and to have the E-

%‘E‘Ze‘iii‘;%ia“ ftate in Law reconveyed, and to be quieted in Pofleflion.

on the Set-

tlement, and recovers the mortgaged Premiffes. The Mortgagor relieved, having paid his Money
purfuant to the Decree, and having been in no Faulr.

For the Defendant it was infifted, he was in the Na-
ture of a Purchaldt, and claimed by the Marriage-Set-
tlement, and though the Eftate were f{ubje& to a Re-
demption, yet then he ought to have had his Preportion
of the Money in lien of the Land, and that he ought
not to lofe both.

For the Plaintiff it was faid, that he having paid the
Money for which he pawned his Land, he ought to

2 enjoy
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enjoy it; that he brought his Bill, and had a Decree for
Redemption, and the Defendant’s Mother was a Party ;.
and if the Defendant was cheated, it was by his own
Mother, who made the Settlement, and afterwards con-
cealed it.

Per Cur. Decree the Defendant to convey, and the
Plaintiff in the mean Time to enjoy againft him, and all
claiming from, by or under him, and a perpetual Injunc-
tion againit the Judgment.

Fobn Ellior, Plaintiff. Cale 140

in Court, Lovds
Commiffioners,

Thomas Hancock and Fane
his Wife, “Fames Elliory>Defendants.
and Zho. Cripps,

FOhn Ellior the Plaintiff’s late Father, being {eifed of a Res! Eftate

decrced to

/ little Mefluage in Marlborough, of eight Pounds per be charged

Amn. and pofleffled of a perfonal Eftate to the Value of X:fi{]yagnivﬁg_
two Hundred and fifty Pounds or thereabouts, 14 Ocob. fgo;;‘; will,
1663, made his Will in Writing, and thereby devifed exprefs
feveral Legacies, and gave to the Plaintiff his eldeft Son, charse che
five Pounds yearly for forty Years, if the Plaintiff {hould St
fo long live, and made Fames his {fecond Son Executor, g Devifec
and refiduary Legatee; and alfo devifed unto him the '
faid Mefluage in Tail, with feveral other Remainders

over. Fames proved the Will, poffefled the perfonal Eftate,

and entered on the real Effate, and paid the Plaintiff’s
Annuity to the Time of his Death, and in Nov. 1681,

died, and left an Infant Heir, and other Children, and

made his Wife Executrix, who proved the Will, and

after married the Defendant Hamcock; and they pretend

that James Ellios in his Life-time, had fully adminiftred

the Eftate of the firft Teftator; or however, if he had

wafted
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wafted any Part of it, yet he left no-Aflets to anfwer it,
and therefore refufed to pay the Plaintift’s Annuity, and
infifted the real Eftate was not liable to the Payment
thereof, being never {ubjetted thereunto by the Will;
and Fames having by Fine docked the Entail, he borrow-
ed fifty Pounds of the Plaintiff, and for fecuring the
{ame, as alfo the. flve Pounds per Amn. for three Years,
Fames conveyed the Mefluage, <. in Fee to one Playfled
in Truft for the Plaintiff, redeemable at three Years end
on Payment of the fifty Pounds and Intereft, and the
three Five Pounds, and that Money was repaid, and the
Plaintiff reconveyed, and fo had extinguifhed what
Right, if any, he had upon the real Eftate.

Per Cyr. The Court took it that the Devifee of the

Land, being alfo Executor, the Land fhould be liable

to the flve Pounds per dun. according to the Judg-

1 Vol Csement in the Cafe of Clowdefley and Pelbam, and the ra-
o ther, becaufe it was all the Provifion that was made for
the Heir, who was difinherited, and the Executor and

Devifee had, during all his Life-time, which was above

twenty Years, duly paid the fame. And as to the Pre-

tence of extinguithing his Right by the accepting of a
Mortgage, that was not a good Defence, ner to be re-

garded In Equity, and therefore decreed to the Plaintiff

his Arrears, and growing Annuity for the Time to come,

and an Account of Profits of the real Eftate for that
Purpofe, Ue. ‘

Walrer



In Curia Cancellarie. bI45?—

Walter & al’, Plaintiffs. S o
) }'ulii,
in Corrt Lords

Peﬂw 659 d/,; Defendants. Commiiffioners.

PON a Demurrer to a Bill of Review, the original In 1650, 4

- \ . o mukes 2
Bill was for the Redemiption of a Mortgage made {0 Moregazé to
long ﬁnce. as in 1650, when Money was at engt. Pounds 5 % 5 per
per Cent. in Sept. 1660, Intereft by the Statute is redu- In 1660, In-
K . . . tereit is re-
ced to fix Pounds per Cent. but the Money is {till conti- duced o 62

S . _ e A Cent. b
nued on this Security, and Intetelt paid after the Rate of f;& of Par.
eight Pounds per Cent. and now the Queftion was, whe- 'f;im;i:;‘crfi
ther eight per Cent. thould be allowed as paid for Intereft Years afier

continues to

fince 1660, or whether the two per Cent. over the Status pay sz, per
Cent. whe-

table Intereft thould not go to fink the Principal. ther the
. : Intereft paid,
after 1660, above 6 1. per Cent. fhall go to fink the Principal.

The Caufe was firft brought to héaring befote the
Lord Chancellor Nottingham, on the Mortgagee’s Bill to
foreclofe, and he being of Opinion that the two per Cent.
fhould go towards f{inking the Principal, the then Plains
tiff difniiffed his Bill, and afterwards the Mortgagor
brought a Bill to redeem, and that coming to hearing
before thie Lord Chancellor Fefferies, he was of Opinion
that the eight per Cent. bemng paid, and received as Inte-
reft, no Part of it ought to be applied to {fink the
Principal, and that the Stattite had no Retrofpe&t be-
yond 1660, but looked forwards to Contralls and A-
greements then after to be made, and not to any Con-
tralts and Agreements before that Time, and decreed the
Account to be taken accordingly.

Now upon the Bill of Review, Eord Trevor, being
there was a Decree already made 1 1t, would not re-
verle it. Lord Rawlinfon and Hutchins, on reading the

Aft of Parliament, held the A& had a Retrofpe&t, and
Pp makes
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makes it unlawful to take more than fix per Cent. upon
any Contract, whether made before or after the A& of
Parliament. But that Part of the Statute, which adds
Penalties, relates only to Contracts and Agreements then
after to be made.

A Grabam ver{us Stamper.

Indebitatns

HE Defendant had recovered againft the Plaintiff
Lo o at Law In an Indebitatus aﬂumpf ¢ for Goods fold

and deliver- and delivered; the Bill was to be relieved againft that

digtforPlain- Recovery, furlmﬁng it was for Goods {old to the Plan-
[ n- -

duntbroughe tiff, as he was Mafter of the Buck-Hounds, and that the
a Bill, fu s . .

 ging thae Lace and Lining was for the King’s Servants, and that

he was Ma- ‘twas the King’s Debts and not the Defendant’s, and
er o .

Buck-  what he a&ted was in Relation to his Office, and not as
fgg;;“‘;;;“ a private Perfon, and that the Defendant was to expe&

in Relaion his Money from the King, and not from the Plaintff,
}‘é“figha&fg‘ﬁc and thatthe Plaintiff was only to pay it, if he received
to pay fur  the Maney from the King. The Defendant pleaded the
thefe Goods: Verdi€t -and Judgment, and that the Plaintiff had infifted
pleaced the on the fame Matter at Law, where it was ruled againft
demurred, him; and that a Writ of Error being near {pent, he now
for that the bmught this Bill for Delay and demurred; for that the
conufuble af Matter was conufable at Law, and the Bﬂl contained no
overruled. Equity; yet the Court, notwithftanding, over-ruled the

Plea and ordered the Defendant to anfwer the Bill.

Cafe 143.
Sabbati, 4

JulinCoe ..Rohnfaiz ver{us BRell.
fcrcu

TExecutor re-
licved after

P DILL to be relieved agamﬁ a Judgment in an A&ion
a Verdiét at

a Verdi ar § 3 of Debt-upon a Bond, upon plenement adminiftr.
gainft fam piedded the BlH furmized that there were feveral Debts

u,on a plene .

41’a siniflva- ' ’ ﬁlu

vit, and the - w

Verdi<t was had on producing the Executor’s own Letter confefling a Mortgage made to the
Teltator for 5007 The Executor proving in Y¥quity, that this \Iomoage appearcd afrerwards to
Le worth nothing, and thart there were two prior Morrgages upon the fume Eftate.

3




In Curia Cancellarice. 147

{till unfatisfied of a higher Nature than the Defendant’s,
and that the Plaintiff had given Direltions to his Attor-
ney to plead fpecially, and he had not Aflets witra
what would fatisfy thofe Debts, but he by Miftake had
pleaded generally, plenemens adminifty. and farther char-
ged that the now Defendant, by her Friends, applied to
the Plaintiff, to know the Value of the Teftator’s Eftate,
and of the Debts that were owing by him; and he in-
formed them thereof accordingly, and at their Defire he
was prevailed upon, for the now Defendant’s Satisfaltion,
to write a Letter to the Defendant, and therein to men-
tion the Particulars of the faid Teftator’s Eftate; and in
the Letter {o by him wrote, he mentioned three Hundred
Pounds as due on a Mortgage to the faid Teftator; and
upon the producing that Letter at the Trial, the Judge
took it as fuflicient Evidence to prove, that the three
Hundred Pounds came to the Defendant’s Hands, and di-
re(ted the Jury accordingly; whereas in Truth, after
fuch Time as the Plaintiff wrote that Letter, he difco-
vered that it was a bad Security, there being three pre-
cedent Mortgages on the {ame Lands, {o that the three
Hundred Pounds’ is not received, but is all ftanding out
at this Day: The Defendant confefling the Letter, and
that 1t was given in Evidence at the Trial at Law; and
it appearing that there were fuch precedent Mortgages,
and that the hree Hundred Pounds was {till ftanding out
upon that Security ; the Court thought {it to relieve the
Plaintiff, and granted an Injuntion to ftay Proceedings
at Law, and direCted an Account of Aflets, and on Pay-
ment of what fhould appear due to the Defendant, to
acknowledge Satisfaltion of the Judgment; and the Lord
Commufhoner Hutchins {aid he thought the Plaintiff was
proper in this Court for Relief upon both Points, and ci-
ted 'a Cale in the Lord Bacon’s Time, where upon an [, Debr a-

gainftan Ex-

Altion of Debt upon a Bond of feven Humdred Pounds ceutor for
. 700l Exe-
brought againft one as Executor, he pleaded #ne Unques cutor pleads
7 E > ne ungmes Ex-
XeCcur 3 ecutor; and on

e . ) . . broving at
the Trial, that a Chimney-back, or fome other {light Thing, came to the Defendant’s Hand
Plaintitt bad a Verdi&, but Equity relieved againft the Verdi&. So in another Cafe upon th(,:
like Plea of ne unques Executor, Plaintiff proved rhe Defendant took Money fora Port of Ale fold

by the Teftator in his Life-time, and Equity relicved,
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Exeent’, and upon the Evidence 1t appeared, thata Chims
ney-back, or other Matter of very {mall Value had come
to his Hands; and thereupon a Verdi&t pafled againit
him, and the Judges came into Court and informed the
Lord Keeper this was the Fact; and the Party was relieved
in Equity. And he alfo cited the Cafe of Cryer and Good-
hand in my 1.ord Nossingham’s Time, where in an Action
of Debt brought againit the Widow of an Ale-Houfe
Keeper, who died inteftate, the pleaded ne unques Execus
tor, and all the Proof that was againit her, was that
fhe had taken Money for fome few Pots of Ale {old in
the Houfe after her Husband’s Death, and upon hearing
the was relieved.

Cafe 144. » - ,
g;‘;}?i’ Cordell verfus Noden & al’.

Commi[Jioners.

4. by Wil NE Mr. Cordell in 1674, made his Will to the
{ cgacies o Effe& following: I difpofe of my Eftase dfter men-

s B eount. tioned, and whar elfe I hatve in the World, in Manner and

ing to near - Fir g following, and then diftributes his Eftate amongft his
his Eftare; Relations, (the particular Legacies amounting unto near

and makes

B and . his the Value of his whole perfonal Eftate, as appeared by
Exceutors, g (Calculation of his own Hand-writing by him about

and gives

themzotand that Time made) and then made his Mother and Mr.

jntreatsthem ‘

fo tako the Noden Executors, and gave them twenty Pounds, and

' ]' 3 R hd . .

;ﬂ‘t’i‘ﬁ;ﬂ"his mtreats them to take the Trouble of getting in his E-

Eftace. Te- {ftate. The Teftator lives ten Years after this, and ac-

10 Yeurs af- qUIres an additional Eftate, and dies, not having altered
, and ac- . P, -

quiresan ad- nor new publifhed his Will.

ditional E- .

ftate. Dccreed the furviving Executor but an Executor in Truft, and that the new acquired E-

ftate thould go to the Legatees in Proportion to their Legacies.

The Bill was by the Legatees to call Mr. Noden, who
was the furviving Executor, to an Account for the per-
fonal Eftate, alledging he was intrufted therein for their
Benefit. The Defendant by Anfwer confeffed the Will ;
that the Teftator lived ten Years afterwards, and ac-

4 quired
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quired a confiderable additional perfonal Eftate, and con-
ceived he was intitled to it, as being the {furviving Execu-
tor, but {fubmitted to the Judgment of the Court.

Upon long Debate of this Cafe, the Court agreed in
Opinion, that the Defendant thould be but in the Nature
of a Truftee for the Benefit of the Legatees. Lord
Trevor conceived Cordell could not be faid to die Inte-
ftate, (as was urged by the Plaintift’s Counfel) as to the
new acquired Eftate ; for having left 2 Will, and an Ex-
ecutor, he could not be faid to die Inteftate: But he
took it, that upon the Face of the Will, the Defendant
Noden was only an Executor in Truft for the Plainuffs,
and that the new acquired Eftate fhould be diftributed to
the Legatees in the Will, in Proportion to the Legacies
thereby devifed ; and as if the Eftate had fell fhort, they
muit have abated in Proportion, fo now it is increafed, it
fhall be advanced in Proportion.

Lord Rawlinfor of the {fame Opinion, and refted much

on the Words I difpofe of my Effate after mentioned, and
what elfe I have in the World, as follows, &c.

Lord Hutchins: That Noden was a Truftee, and the E-
ftate fhould go to augment the Legacies in Proportion,
and faid there might a Truft appear upon the Face of a
Will in an Executor, as well as upon the Face of a Deed
or Aflignment; and cited the Cale of Pring and Pring,
where in the Will it was {aid, he made 7. S. Executor in
Truft, and not faid for whom, and decreed a Truft for
the Widow. And {aid he was told of a Cafe adjudged in
the Court, when he was abfent through Sicknefs, where
a Man had made his Wife and % §. Executors, his Wife
being aged and unable to colle&t and get in the Eftate,
and made his Wife refiduary Legatee: It happened that
the Wife died in the Life-time of the Teftator, who left
four Children, who brought a Bill againft the furviving Ex-
ecutor, and their Bill was difmiffed : Tho’ upon the Will,

Qq the

Ant,Cafe g4.
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the Wife was made refiduary Legatee, and the Inten-
tion of the Teftator, no Queftion, was that fhe fhould
difpofe of the Eftate for the Benefit of the Children,
and confided in her for that Purpofe.

Caf .

Gou1 1T Hunfden verfus Cheyney.
Lords Commif-

Jioners.

The Mother HE Mother to whom a Term was limited in Tail,

who was the

abfolute ftands by at a Treaty of a Marriage, intended to
Ouncrof 2 he had betwixt her Son and the Plaintiff’s Mother, and

prefencata hears her Son upon that Marriage declare, that the Term
Trcaty for

her Son's  Wwas to come to him after the Death of his Mother, and
Marhag®, s a Witnefs to the Deed, whereby the Son took upon

and hears

her Son ce him to fettle the Reverfion of the Term expetant on

clare, that

the Term his Mother’s Deceafe, on the Iflue of that Marriage, and
was to come

o him athis did not mention or infift the had more than an Eftate
Mothers + for Life therein: The Bill was brought by the Son of

Death, and

is a Witne§s (hat Marriage, complaining that his Grandmother, not-
to the Deed, o

whercby che withftanding the Premifles, gave out the was Tenant in
the Term is Tail of the Term, and could difpofe of the Term at her
fertledonthe Pleafure, and threatned to alien it, and prayed the Bene-
Marriage  fit of the Marriage-Settlement, and that the Defendant

after the

Mothers  might be compelled to make it good, as to the Reverfion

ﬁeﬂ,‘e’r Th of the Term after her Difeafe.

compellable )
in Equity to make good this Settlement, and to fettle the Reverfion of the Term accordingly

after her Death.

And though 1t was infifted on for the Defendant,
that the was not guilty of any Fraud or ill Pradice,
but was ignorant of her Title, and knew not that fhe,
as being Tenant in Tail of a Term, might difpofe of it,
and was no Party to the Marriage-Agreement, or con-
cerned in it, and that it might rather be prefumed,
that fhe was impofed upon by her Son, and made to be-
lieve that fhe had but an Eftate for Life, when fhe had
in Truth the Ownerthip of the whole Texm in her,

2 yet



In Curia Cancellarie. IS

yet the Court decreed it for the Plaintiff; and as a
like Cafe cited the Cafe of Dr. Amyas, who ftood by
and fuffered a Purchafer to go on without difclofing of e

his Title, and the Cafe between Charles Clare and the Eatl cumbrancer
being a Wit-

of Bedford, who only witnefled a Deed, and told the >¢re2 ¥

Money lent at his Mafter’s Chamber, being his Clerk, fubfequent
o ortgage,

and for that alone had his own Security poftponed. docs ot
difclofe his

own Incumbrance. He fhall be poftponed.

Dale verfus Smithwick. Cafe 146,

Endem die.

HE Plaintiff lent feventy Pounds to the Defens Org borrows
dant’s Uncle, and for his Security took only a andasa se-

eurity gives

Warrant of Attorney to confefs a Judgment in Eje&tment him o War-
rant of At-

of three Clofes upon a feigned Demife for twensy Years. tosney for a

Judgment in
Eje&tment of 3 Clofes of Land, upon a feigned Demife for 20 Years. This is a defelive Security,
but a good Agreement in Equity to charge the Land. ~

Per Cur. It is a defelltive Security, and amounts to a
good Agreement in Equity to charge the Land, and de-
creed it accordingly againit the Heir.

Cafe 147.

Die Veneris,

Martin verfus Long, 13
fordJCommiji

£ S. Devifes to his Son Martin a Leafe-hold Eftate to Devifeof a
him, his Executors, Adminiftrators and Afligns for 5T

ever : : ; - : - : .~ Affigns for
r; but if he died before Twenty-one without Iffue, in over b

that Cafe devifes it over to his Brother. The Quettion be dies wich-

. out Iffue be-
was, whether the Remainder over was good: It was ob- fore 21, then

jecked, that it was a Perpetuity, for that the Remainder b Brother.

depends on Martin’s Dying without Iflue; for if he die Thisisagood
. . i . : Devife over.
before Twenty-one, though he leaves a Child, and that

Child afterwards dies without Iflue, Marsin may be faid

to
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to be dead before Twenty-one without Iffue.  Sed non allo-
ca’ per Cur. Decreed the Remainder over good, and the
like Cafe between Smith and Smith in the Exchequer, was
cited to be {o adjudged.

Claxton verfus Claxton.
Cafe 148.
Eodem die, )
ﬁ%‘famm’f' NE Morris Claxton devifes his Lands to the Defen-
Devife of dant Dorothy his Widow for Life, Remainder to
and upon

which Tim- the Plaintiff and his Heirs, paying {feveral Legacies at

ber is grow-

i o for the Times appointed in his Will for that Purpofe; and
Life, Re- if he do not pay accordmgly, Remainder over to one

mamder 10

Biintee, Bacon, he paying the Legacies; and if he failed, the

paying (Lve

P [5sacies like Remainder over to the Defendant Felron, he paymng
vithin Ji- the Legacies: Now the Plaintiff’s Bill was, in regard

mited Time.

And in. there was a great uantlt Of Tlmber IO\VIH upon the
Default of g Q’ y g g P

payment, Eftate, which belonged to him in Right of his Reverfion,
the Remain-

the Remain that he was willing it fhould be {old, and the Iegacies
devifed over pajd, but that the Widow, who had barely an Eftate for

:ggctllx]: Lo L1fe, and could make no Profit thereof her felf, yet fhe

Teon « Bl I Combination with the other Remainder-Men, defign-

ght b
brought by ing to make the Plamtiff forfeit his Eftate by Non-pay-

save Leave ment of the Legacies, and refufed to permit him to fell the
to B. to cut

downTimber Timber, though he offered Satisfattion for any Damage
for theer fhe fhould {fuftain thereby, and therefore prayed he might
]Lte;::?;gw have Liberty to cut and carry off the Timber, and {ell it

fod by he for Payment of the Legacies, making the Widow Satis-

Tenant for
Life, and fa&lon

the Devxfcc
over. Poft. Cafe 199.

The Widow by Anfwer infifted, that the Plaintiff had
no Right to take off the Timber in her Life-time, and
the Defendant Felson hoped he thould not be compelled
to confent to the doing thereof.

5

It'
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It was objeCted, that the Plamtiff had made the Wi-
dow and Mr. Felton Parties, and had not Bacon, who
was next in Remainder after the Plamtift, before the
Court, but Mr. Felton a more remote Remainder-Man;
the Anfwer that was given, was that Bacon was willing
and confenting to it, and therefore they had no Occafion
to make him a Defendant.

The Court thought it reafonable that the Plaintiff
{hould have Liberty to take off the Timber, making Sa-
tisfaCtion to the Widow for breaking the Ground by
Carriage, Walte, &¢. and referred it to a Mafter to {ee
what Qrantity of Timber was neceflary to be felled for
Payment of the Legacies, and what might be conveni-
ently fpared. TLord Huzchins cited a Cafe of Nelfor and
Nelfon, where he {aid was a like Decree for Sale of Tim-
ber, in the Life-time of the Tenant for Life, for Pay-
ment of Legacles.

Edward Wareham, and o-]
ther Creditors and Le-
gatees of Sir Anthony
Brown,

. e Cafe 149.
*Plaintiffs. Eodem die.

~t

q

Sir George Brown, Nephew
and Heir of Sir Anthony,
Will. Brown the Execu.|Pefendants

tor, & al,

J

. . to 2 of his Si-
nors and Lands in the County of Wilts and Bucks, fers oo &

. . , and
19 Ofkoh. 1688, made his Will, and thereof made the ie his 4 Si-
Rr Defendant Xer what his

Executors

thould think
fi. The Court decreed the 3d Sifter fhould have 4001 alfo, and be made cqual to her rwo other
Sifters, if the Eftate would hold out,

8[ R Anthony Brown being {eifed in Fee of feveral Ma- Ose devifes
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Defendant William Brown Executor, and by his Will de-
vifed unto zwo of his Silters 400/ apiece, and unto the
Third, what his Executors fhould think fit, and then
(inter alia) devifed as followeth, wiz. I give and bequeath
all that Manor of Ludgifball, and the Manor of Biddwell
in the County of Wilts, and all that Lordfhip of D. in
the County of Berks, unto my Brother %obn Brown, and
to the Heirs of his Body ; and for want of {uch Ifiue, I
give the {ame to my Brother George Brown, and the Heirs
of his Body; and for want of fuch Iffue, I give the
{ame to my Uncle 4nthony Brown and his Heirs.  Irem,
I give and bequeath unto my Executor, full Power and
Authority to raife out of my Eftate, the Sum of fe
Hundred Pounds, for the Ufe of the next Heir of my
Eftate, if my faid Executor fhall think it neceflary:
And alfo I defire my Executor, to fee all my juft Debts
which he fhall find due, and my funeral Charges, paid
and fatisfied. Jrem, I give and bequeath unto my {aid
Executors, all the Reft and Refidue of my whole Eftate
unbequeathed, to pay and diftribute according as my
{aid Executor {hall think it moft fit and requiite.

4. devifes Upon the Reading of this Will, the Court held that

Lands to B. s .
in'Tail, Re- William Brown the Executor, had {ufficient Pcwer to {ell

mainder to

C.andgives the Lands, and that the real Eftate by the Wl was
poaxecutor fubjected to the Payment, both of Debts and I. zacies,
i ou of and decreed it accordingly. And as to the eldeft Sifter,
5001 for his Who was to have only what the Executors thould think fit,

next Heir,

and defires they thought it realonable fhe thould have four Hundred
pmtofee  Pounds, and be equal with her other Sifters; but refer-

paid  This ved the Confideration thereof, until after the Account
givesthe Ex-

ccutor 2 taken, and they fhould fee how the Eftate would hold out.

Power to fell

the Lands ta I
pay the

Debts,

Tyrrel
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h Cafle 1350.

7‘}/;/7/'61 Veffus B@ﬂ:%g. DiePume, Sl
Fulii, Lovds
Comum i [Jionérs,

! ‘HE Defendant was Owner and Freighter of an ThePlini#

. . . ) Captain of a
interloping Ship that went to the Egfl-Indies, the Man of War

feifesthe De -

Plaintiff was Captain of a Man of War, and took the gndans
Defendant’s Ship at Sea, even out of the Limits of the Shis, (being

an Interlo-

Eaft-India Company’s Charter, and fhe was condemned pery) ous
. . . . i the -
in the Admiralty, and the Ship and Goods delivered to the mirsof e
King’s Ule.  Upon the Plamuft’s Return to England, the g;’f;}fﬁ’;.s

Defendant brought an Altion of Trover againft him the Charter, and

.. -~ . . the and her
Plaintiff; the Defendant at Law firft put in a Plea in Goods con-

demned in

Abatemens, which was over-ruled, then pleaded the {fame the Admi.
Matter in chief, and thereupon Judgment was obtained 7Y and

delivered

againit him, and a Writ of Inquiry of Damages executed, over to the

ing’s Ule.

and Damages aflefled to 1300/ To be relieved agamft The'Defen-
which the Plaintiff brought his Bill, alledging, that what Guw, "

Owner and

he did, was by Virtue ot his Majefty’s Commiflion, and Ereighter of

. . the Ship,

as he was Captain of a Man of War; that the Ship and bring:Trower,
. ; . .= d

Goods were condemned in the Admiralty, and feifed to 3000 D
the King’s Ufe; that he received not one Shilling to his 3ges:Th
own Ufe; that the Damages were exceflive, as would brings Billto

. k o be relicved
appear by the Bills of Lading, if produced, and that the sgain® chis
Writ of Inquiry was by Contrivance executed, when he Duiomane’
was at Sea; {o that no Defence could be made, and done e

the laft Day of the Term, about Noon of the {ame andProceed:
Day; fo that he could not move the Court at Law for v
a new Trial that Term; and Judgment was entered up ruled.
before the next Term; fo that then he came too late.

The Defendant pleaded the Proceedings at Law  prout,

e. that Defence was made at the executing the Writ of
Inquiry, that his Ship and Goods were really worth ome

Thoufand three Hundred Pounds, .

" The Court difallowed the Plea, and ordered the Defen
dant to anfwer, and continued the Injun&ion to Hearing,

Hitcheox
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Cafe 131.

23 Fulii,

’Lord: Commif-

froners.

Pop.Cafe 187.

Hitcheox & al’ ver{us Sedewick & al),
&7 econtra,

/ E ‘\HE Cafe was, that one Skmey was joint Fallor
with one Cudmore at Lisbon in Portugal, in 1682,

and they being confiderably indebted, procured a Letter
of Licence from their Creditors, 18 Nov. 16284. Slancy
being {efed of the Manor of Lulfey, in the County of
Woneﬂer demifes the fame to one Minfbal for five Hin-
dred Years, by way of Mortgage to fecum a Debt of
cight Hundred Pounds. Some Time after Slaney comes
over into England, and in March following borrows fwo
Thoufand two Hundred Pounds of Sedgwick, ard by Leale
and Releafe the 65 and 7th of Mcm*/y, 1684, makes a
Mortgage in Fee to him of the faid Manor of Lulfey,
and on the 7th of March, Minfhal being paid off with
this Money, ailigns his Mortgage to one Harris in Truft
for Sedewick. It {eems that on the 21ff of Feb. 1684,
but unknown to Sedgwick, a Commiffion of Bankruptcy
was taken out agamnft Slmey and Cudmore, and on the
2d of March before Sedgwick’s Mortgage, the Commif-
fioners had made an Alhgnment to Yute and Birds in
Truft for the Creditors: Sedgwick hearing of it, and
underftanding that the Effate was fuflicient to pay all the
Creditors, who were then come 1n, as alfo to pay him
his 1wo Tboufdnd two Hundyred Pounds, is advifed to come
in as a Creditor, and paid his Contribution ; and Auguf?
14, 168y, there was a Deed of Diftribution made of
the {aid Manor, that is to {ay, the {ame was valued at
three Thoufand Pounds and that Money diftributed a-
mongft the Creditors.  Sedewick’s Share was two 'Ihoufand
two Hundred Thirty-five Pounds fix Shillings and five Pence.
On the Decemb. 2. 1685, more Creditors came in, and
a fecond Diftribution is made: In Fan. 1685, the Af-
fignees {old the Manor, and conveyed it to Nodew in
Truft

)
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Trult for Sedgwick for three Thoufand Pounds.  Sedgwick
had in Money and Bills the whole Confideration-Money
there, and had an Allowance of his own Debt, and paid
the reft of the Monies to the Aflignees for the Creditors.
After this {everal Orders on Petitions were made by the
late Lord Chancellor Fefferies, for {etting afide this Pur-
chafe, and Proceedings upon the Statute of Bankrupt,
and for letting in other Creditors, and the Aflignees
were ordered to repay the Money, and Nodew to re-
convey to the Aflignees. J

The Plaintff’s Bill was by the Creditors of Slney,
to be let i under the Commiflion of Bankrupt, and
to have the Lands fold for their Satisfaltion, and to re-

cem the firft Mortgage, if precedent to the Bank-
ruptcy :  Sedgwick’s Bill was to have a Reconveyance from
the Aflignees, and he reftored to what he had loft by
arbitrary Orders on the Petitions. The principal Quefti-
ons in the Cafe were,

Whether a Man who lends Money to a Bankrupt after Whether one

who lends

a Commuffion of Bankruptcy {ued out againft him, and Moncy wa
& ]_ 1 f : M Bankrupt
actual Notice of it, can come 1n under the Statute as a afrer & Com.
Creditor miffion fued
’ out againft

him, but be-

fore altual Notice of it, can come in under the Statute as a Creditor. By two Lords Commiffion-
ers againit onc, who doubted, he cannot.

Secondly, Whether Sedgwick having really and bona fide, 4. makes
lent his Money without any a¢tual Notice of the Bank- }gesse,

and aftrer-

ruptcy, and having an Afhignment of Minfbal's Mort- wards »

. . . Commi{fion
gage, by which he might protect himfelf at Law, a of Bankrupe-
cy 1s taken

Court of Equity fhall take that Plank from an Innocent gy secing
. =]
Purchafer. him, and

Commiflion-

) - crs make an
Affignment of his Eftate, and then B. lends 20001. to the Bankrupt on a fecond Mortgage huving

no Notice of the Bankruptey, and afrerwards he gets in the firft Morigage. This prior Mortgage
fhall nor protect the Morrgage {ubfequent to the Bankruprcy. '

S{ A
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Whether « A third Queftion was made, whether any Diftribution or
by Comtio? Dividend in this Cafe had been well made, i regard

fionersof  that though a Deed for that Purpofe was made in Aug.
Bankrupt

among the 1685, and the three Thoufand Pounds mentioned to be di-
S;g?,‘f?f,p_ ftributed amongft the Creditors, yet in Truth the Manor
pofed Value a5 not then {old, nor had the Aflignees any Money to

rupe’s real diftribute, but this was a colourable Diftribution contri-
ate, when

the Com- ved to defraud and thut out the reft of the Creditors.

miflioners ‘
had no Money to diftribute, is fraudulent, and to be fet afide.

As to this laft Matter it was anf{wered, that the Diftri-
bution was well and regular, and fo held to be by the
Court, and that nothing is more ufual than to make a
Diftribution before the Eftate be altually {fold, and
the Words of the A& of Parliament are that the Com-
miflioners fhall have the ordering of the Bankrupt’s
Eftate, fo there is no Neceflity for them to {ell and
diftribute the Money amongft the Creditors; if they al-
lot a Proportion of the Land to each Creditor, 1t is
well enough.

As to the firft Queftion, whether Sedgwick could come
in as a Creditor for Money lent after the Commiflion
{ued out; Lord Trevor and Hutchins held that he could not,
but was excluded; Rawlinfon doubted, and took it to be
a new Point not yet fettled, and that there were no
Words in the A& to exclude him.

As to the {econd Point, Lord Rawlinfon was of Opi-
nion that Sedgwick as an innocent Purchafer ought to
have the Advantage of all his Securities to defend him-
felf at Law, and that this Court ought not to take any
Advantage from him; and faid he would confider the
feveral Steps, that this Court had gone in Favour of Pur-
chafers, in allowing them to defend themfelves by anv
Advantage they could get at Law: That where a Pur-

I chafer
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} . k ' . Whena Pur-
chafer buys in an old Statute or Mortgage, though nos /' bugs

thing be due upon it, he thall be admitted to defend him= in an old

{elf by ir, as was the Cale of Higden and Calamy, 21 Car. 2. i&?ﬁ;;f
and the Cafe of Wymonfel and Hawland, May 1674, and [)%,2%0e
many Cafes of that Kind. The next Step has been that & sl in
Purchafers, who have got an Advantage at Law, though mall defend

. . himfelfby it
by undue Means, have been permitted to profit by iz so he fhayu'f

And for that Purpofe cited the Cafes of Burnel and Ellis, hoveh he
g :

where Ellis had got the Deed of Rent-charge into his prior Incum-
brance by

Hands: And 22 Car. 2. Sir Jobn Fagg's Cale, who got unduc
the Deed of Entail into his Hands by a Trick: And the Me#®
Cale of Harcowrt and Knowel, where a Releale was ob-
tained from a Grantee of a Rent-charge, without any
Confideration and by Fraud, and yet a Purchafer admit-
ted to take the Advantage of it: And the Cafe of Lord
Huntington and Greenvile firft decreed to protect a Purcha-
fer, and after that a Releale gained from an Admini-
{trator de bonis non: And the Cale of Seybourne and Clifton;
where Plaintiff and Defendant had each of them pur-
chafed a Reverfion, expeftant on the Death of Tenant

. e . . . Court wont
for Life, the Plaintiff’s Bill was, that he might examine giveLeave o

. . . . - 1 TN
his Witneffes to preferve their Teftimony, and be admit- Lypmit ©

ted to try his Title in the Life-time of the Tenant for bepmeties fo
Life; but forafmuch as the Purchafer was a Defendant, Tetimony,
tho' in cafe

the Court would do nothing m 1t, but difmiffed the Plain- of a pur.
tiffs Bill, and he loft his Land for want of examining his € of 2

Reverfion,

Witnefles; and as to what has been objeted, that the where there

. . A . - e can be no
Suing out the Commuflion, was prefumptive Notice of the Trialat Law

doring the

Bankruptcy to all Perfons, and that Sedgwick was bound Egace for

to take Notice of it: He {aid this Court had been al- é;flf” of .

ways very careful not to impeach Purchafes by pre- quitiiin {m-

peaching a

fumptive Notice, and for this cited the Cafe of Brampton burchatirs
and Barker, 2 die Junii, 1671. Tenant for Life, Re- 4P
mainder to his firft Son mortgaged for one Thoufand five Notice.

Hundred Pounds: The Deed of Settlement was then pro- Life, Re-

N
Tenant for
duced thainder to
UCEA, his firft Son,
aflures the
Mortgagee that he had no Son, whereas he had a Son born five Days before, and delivers the
Sertlement to the Morrgagee. The Morigagee being advifed that before the Birth of a Son the
Tenant for Life might deftroy the contingent Remainder, lends his Money, having ro Notice a
Son was born, The Son of the Murrgagor fhull not be relieved againgt this Mortgage.
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duced, and feen by the Purchafer, who notwithftanding
lent the Money, being adviled that the Tenant for Life,
not having then any Son born, could deftroy the contin-
gent Remainders; whereas in truth there was a Son born
five Days before the Lending of the Money; but
the Mortgagees having no Notice thereof and having
got the Deed of Settlement, the Court would not re-
lieve againt the Purchafer; bur difmiffed the Bill. And
the Cafe of Philips and Redhil, 17 Nov. 1679, Where
Tenant for Life fold as Tenant in Fee, and the very
Deed of Settlement at the Time of the Purchale was
produced and delivered to the Purchafer himfelf ; yet the
Court would not affet the Purchafer with the prefump-
tive Notice ; but difmitled the Bill.

As to the Objettion, that a Bankrupt had nothing
in him to fell or difpofe of, but the Eftate was de-
vefted by A& of Parliament, and the Inheritance and
Equity of Redemption vefted in the Commiffioners, who
by the A& have Power to perform Conditions, and at
the Time of the Commiflion fued out, the Mortgage
was not forfeited. He {aid there had been Cafes in this
Court, where a Man purchafed from a Bankrupt
who in Truth had po Eftate at all in him, and yet
{uch Purchafer by buying in an Incumbrance has been

ﬁak’fg“i aee permitted to protect himfelf; as where a Man firft made

Morrgage

Morizsee a Mortgage, and after for a further Confideration ab{o-
wards fora Jutely releafed the Equity of Redemption, and after all

fuither Con-

fideration,  this makes a fecond Mortgage for ome Thoufand Pounds,
abfolutely 1

feates he 1uch fecond Mortgagee fhall protedt himfelf’ by an old
'ﬁ%ﬁ*g);f Statute; and cited the Cale of Tuylor and Tubor where
tionandthen the Defendant in the late Times having purchafed under

makes a fe-

cond More- the Parliament Title, after the Reftoration of King Charles
gage: e 2. purchafed in an old Statute, and this Court would not

gagee hall relieve againft the Purchafer; and he put this Cufe; A

protelt hum-

feif under an Man articles to fell unto 7. S, afterwards 7. D. gets a fe-

old Statute.

One in the 5 cond
Time of the

Rebeliion purchafed under the Parliament’s Title, and after the Reftoration getsin an old Starute;
Tquity would not relieve againit him.  One articles to fell Lands to A4. and afterwaids articles
to fell the fame Lands to B. B. pays the Money and gets a Conveyance, and .4, afligns his Ar=
ticles to C. who gets in an old Statute; he fhall defend himfelf by i,
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cond Article, and altually pays his Money, and has a
Conveyance. 7. S. afterwards afligns the Benefit of his
Articles to a Man, who gets in a Statute, and he was
permitted to defend himfelf by it. And he faid foraf= & {0 ne

to be taken

much as Sedgwick had in this Cafe got the Law on his ﬁ‘é’c“éni”é’i}.,
Side, he could not confent to do any Thing to take achater.
Plank from an mnocent Purchafer, as Sedgwick appeared
to be, no Manner of aftual Notice being proved; nor
could it be prefumed he would have been 1o mad as ta
lend two Thoufand two Hundred Pounds, if he had known
Slaney was a Bankrupt. And altho’ the Commiflion was
{fued out before the Money lent, he'did not think that
ought to bind him, or to be {uch Notice as thould affect
a Purchafer.
Lord Trevor and Hutchins were of a contrary Opinion,
and held firft that he was not a Creditor within the A&
of Parliament. And fecondly, That he was not in the Every ons
Cafe of an innocent Purchafer: When the Commiflion Neeeot

Notice of a

was fued out, he was bound to take Notice: Lord Hutch- 53;‘;;‘}3?5;_
ins {aid, the Cafe turned upon this, that Slamey at the cy when '
Time of Sedgwick's Mortgage, had no Eftate or Intereft
in him, either in Law or Equity : all was devefted and

gone by the A& of Parliament, to which all Perfons are
prefumed to be Parties, and are bound by it. And the

A& gives the Commiffioners Power to perform Conditions,

and in this Cafe the Mortgage was not forfeited; but in

Cafe it had, he held the Commiffioners thould have had the

Equity of Redemption; and faid the Cafes that had been

put, would not come up to this Cafe, for that there was

a Difference where a Man had devefted himfelf of his

Eftate by his own A&, and where it was taken out of

him by A& of Parliament, whereunto all Perfons are
{fuppofed to be Parties, and are concluded by it; and faid

that feemed a very ftrong Cafe to him that had been put

of a Purchafer’s, in the late Times, Buying in a Statute

to prote€t his Title; if that had been allowed, moft
Cavaliers would have loft their Eftates, And {aid he

Tt looked
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looked upon the Diftribution that was in this Cafe to
be a fraudulent Contrivance, to divide when they had
an honet  nothing to diftribute; and faid, though Thomas Sedgwick
ﬁf}b{,;“i{’a’;? had an honeft Debt, he had loft that Honefty by playing
ing & Trick 3 Trick to come at it ; and cited Sir William Beverfbam'’s

to come atit,

as by adiing Sifter’s Cafe, who by adding a Seal to a Note, which was
gilwg;: s:/(;z_ia;h fufficient without a Seal, loft her Security. And {aid he -
fs good with- thought the Lord Chancellor had done well to {et afide

out it.

Fraudulent the colourable Diftribution and Sale, and that he mighe
Diftributions . .. oy .

by Commif- well do it, even upon a Petition. And faid it had been
sankrupr, 10 done 1n the Lord Clarendon’s Time ; and that it ap-

Bankrupt,

be fet : .
ey ey e peared in the Cafe that Slangy was a Faltor in Pormugal,

Lord Char and {o long ago as in (8..) did that in Portugal, which
cellor ON . . .

Pertion.  1f done in England, would have made him a Bankrupt;
Tt . but that Queftion was not yet fettled, whether the com-

Trading be-

yond [jffi;n°fmit§ing Alts of Bankruptcy beyond Sea, or whether

%r;é\kért“;tfcy trading only beyond Sea, be within the Reach of the

beyond Sea, Statutes. He faid in the Cafe of one Anderfon, who

be wihin #¢ traded in Ireland, he was adjudged a.Bankrupt within

Bankrupt.  the Statute ; but there it was proved, he came {ome Times
over to Chefter to buy Goods, and therefore he did not

{ee any Bankruptcy that would reach Minfball's Mortgage.

And thereupon it was decreed that the Land fhould
be {old, Sedgwick to be paid the eight Hundred Pounds,
and Intereft due on Minfball's Mortgage, then the Cofts
of this Suit to be born out of the Eftate, and the Re-
fidue to be paid amongft all the Creditors in Proportion;
but Sedgwick not to come in for his two Thoufand three
Hundred Pounds.

2

Thomas
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7homas Bradley, one of the
younger Sons of Tbo;nmg Plaintiff.  Cafe 152
Bradjey Decealed,

Lords Com-
miffioners.

Richard Bradley, Son, Heir
and Executor of the faid Defendants.
Thomas Bradley & al,

T Homas Bradley Deceafed, the Father of the Plaintiff Fa° vl

. ) . fupply the
- and Defendant, Sepr. 7, 1688, made his Will, and JVant of a
urrender of

devifes to each of his younger Children pecuniary Iega-a Copyhold,

as well for

cies, and particularly to the Plaintff one Hundred Pounds an cider son
at Twenty-one or Marriage, and thereby devifeth unto the 2 * youne-

er, in Cafe
Defendant his three Copyhold Mefluages at Mile-End in Fee, of Gaueltind
and likewife his Leafe-hold Eftate of feveral Tenements if i appears

at Rarcliff and Redriff to the Defendant his Executors, 1,25 08

3 Intent of

Adminiftrators and Afligns, [ubjeét neverthelefs, and my the Willhat
Will and Pleafure is, that the Copyhold Meffuages or Tene- Son fhall

ments, and alfo the Leafe-bold Premifles herein before be Copynold,
quearhed vo my Son Richard Bradley, and alfo whas [ball be 22782 <
herein given to my Son Richard Bradley, fball be liable andov o the
chargeable for the Paymens of the Legacies before given tomy’ >
woumger Children. It happened that there was no Surren-

der of the Copyhold Eftate to the Ufe of the Will, and

that being of the Tenure of Gauvelkind, the Plaintiff got

himfelf prefented and admitted to a third Part of the
Copyhold, as defcended on him in Gavelkind, and having

lately attained his Age of Twenty-one, exhibited this Bill

for Satisfaltion of his one Hundred Pounds Legacy, and

prayed an Account and Difcovery of the perfonal Eftate
in order thereunto.

The
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pa s e

The Defendant confeffed the Will, {et forth the Va-
lue of the Eftate, that he was willing to pay the Lega-
cy, in cale he might enjoy the Land according to the
Will; but {et forth how his Brother taking the Advan-
tage of the Want of a Surrender, had got himfelf ad-
mitted ; and unlefs he might have the Copyhold, hoped
he fhould not be compelled to pay the Legacies; for if
fo, he who was the eldeft Son and Heir, and unto whom
the Teftator intended much the greater Part of his Eftate,
would have the leaft Share of 1t.

When this Caufe came firft to be heard, the Court took

Time to confider of it, and would be attended with
Precedents; and the Caufe coming on again to be heard,

the Precedents, that were infifted on, were the Cafe of

Bquity will Fyzydbam and Roberts, Fan. 22, 1682-3, where by the

fupply the .
wantof 2 _Cuftom of the Manor, a Surrender ought to be into the

iucr:roc;;l;‘:ﬁ, Hands of #wo Tenants, and the Surrender was into the
whenitisd Hands of one only; yet being for a Provifion for a
;’:g;g‘;ﬂf“ younger Child, the Court fupplied that Defelt, and the
Children, or Cafe of Croft and Lyfter Feb. 22, 1675, where Fus-
?rcf(?i‘t'g;: fhand and Wife were Jointenants for Life, Remainder in
# Purchafer. Fee to the Wife; the Husband purchafes the Freehold,
and takes the Conveyance to the Ufe of himfelf and
his Wife, and their Heirs; the Husband dies, the Wife
furrenders to the Ufe of a Daughter by a former Husband,
A Defetive and decreed accordingly againft the Heir : And the Cafe
a Power 1o of Smith and Afbton, where the Defeftive Execution of
provide for : . . . . -
younger @ Power was fupplied in Equity, being a Provifion for
E,';,‘éfi?d" in younger Children. And feveral other Cafes were cited,
Equity.  where Surrenders and Liveries had been {upplied in E-
quity; but thole Cafes were grounded upon a long

Pofleflion and Enjoyment.

It was objelted firft, that there was {ufficient perfonal
Eftate without the Copyhold for Payment of the Lega-
cy; and if the Copyhold was charged, it was but in Aid

I and
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and Supplement of the perfonal Eftate; and here being
no Deficiency, there was no Need to fupply the Want of
a Surrender, upon Pretence that it is for making Provi-
fion for younger Children. And fecondly, that the Plain-
tiff s Bill was barely for his Legacy, and he ask’d it
only out of the perfonal Eftate, and the Defendant had
no Bill to have the Defet of a Surrender fupplicd.

The Commiffioners all concurred in Opinion, that the
Want of the Surrender ought to be {fupplied, and there-
fore decreed the Plaintiff to re-furrender the Copyhold,
and the Defendant in the mean Time to hold and enjoy,
‘and upon furrendring he to be paid the one Hurdred

Pounds Legacy.

Lord Hutchins: 1 take it the Obj eCtion that the Heir
has no Bill to have the Want of a Surrender fupplied,
turns upon them; for a Man in many Cafes may de-
fend himfelf with that, which would not give him Title
to fue. There is no Doubt but in the Cafe of a Purcha-
fer the Want of a Surrender fhall be {fupplied, and {o in
the Cafe of a Creditor, or Provifion for Pavment of Debts;
and there having been Precedents already of Relief,
where it is a Provifion for Children, he thought the beft
Service they could do was to make the Rule uniform,
and to ftick to a Rule. As to the Objeftion that the
perfonal Eftate is {fufficient to pay the Legac1es, the eld-
eft Son has no Legacy, and the Provifion intended him
will be gone, if the Surrender be not fupplied. Suppofe
the Houfes were burnt down, {o that the perfonal Eftate
fell fhort, ng Doubt but the younger Children would
have an Eqmty to charge the Copyhold, and to ﬁlpply
the Defe&t of a Surrender, and there ought not to be one
Sort of Equity for an eldeft, and another for a yonger Son.

U u Woodman
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Cafe 153. ,
sve 7uty  Woodman verfus Blake, & econtra.

LordsCommif-

oneys.

One feifedin C VTR Thomas Bade having five Daughters by Deed fet-

Fee of Lands

of 100001 tles his Hampfbire Eftate {o, that in cale his eldeft

Value, fet-

dles it fo,chat Daughter thould pay 6oco L within zhree Months after
i‘;df[‘{%azigsh_ his and his Wife’s Deceafe, to be equally diftributed a-
cer within 6 mongft his other Daughters, that then fhe fhould have

Monthsafter

his Death, the Eftate, being worth ten Thoufand Pounds to be {old ;
ol pay o if fhe failed, then the like Power to another Daughter,

Ul of bis  yith Power in the Deed to change, alter:or revoke the

other four

Daughters, {ame. By Will reciting his Power to alter or revoke the
then the eld-

twohve Deed, he devifes that his eldeft Daughter fhall have the
e L. Preemption, and gives fix Months Time for Payment of
failed in - the Money. The eldeft Daughter within the fix Months

Payment,

then the 3d made Application to the Truftees, that they would join
10 have ' in Mortgage or Sale for raifing of the Money ; and {ome
ﬁ%ﬁ;th?; & Dufficulties arifing about it, fhe, upon the Expiration of
withoutPay- the fix Months Time for Payment of the Money, exhibit-
ment. Whe- g1 o . y . . Y7

ther the eld-€d her Bill in this Court, and being indebted to the now
ﬁan;‘{‘},%;}f“ Plaintiff Woodman, afligned her Intereft and Right of Pre-
over this - emption to him.

Privilege.

Poft. Ca. 202,

The @%ﬂicyfn was, whether the fix Months being
elapfed, the THould have any Benefit of the Aflignment.
It was infifted for the Defendants, that the Intention of
the Teftator was to keep the Eftate in his Family, and
therefore in cafe one Daughter was not able, or thould
negle@, to pay, he limits that Privilege over to another.
Now here comes Woodman, the Aflignee of a Daughter, to
take the Eftate out of the Family, contrary to the Inten-
tion of the Donor ; and that the Deed was not revoked
by the Will, but only altered as to the Time of Pay-
ment, {o that if the firft Daughter failed, that Privilege
15 to go over to another by the Deed, which ought to be

3 taken
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taken ftritly, in Favour of thofe who were to come af-
ter. ‘The Court took Time to confider of it.

Earl of Plymouth verfus Hickman. 5o i3*

Lords Com-
miffioners.

HE Cafe appeared to be, that in 1681, a Settle- Though in
ment was made of Touvgy’s Eftate, whofe Daugh- feriehafe:

ter the Lord Windfor married, and out of that Settle- Confidera-
ment Lands called Breedon and Redmarley were omitted, is xgemi_edr}g&
to the Intent that if a Purchafe thould offer it felf of i, Frrens

Lands more convenient, and lying better to the Lord frandthere

is no exprefs

Windfor's Eftate, thefe might be fold and other Lands Declaration

. . of a Truft;
purchafed; much about the fame Time in 1681, yer upon che
there was a Treaty for the Purchafe of the Manor of Jreymfan-

ces of the

Bromefgrove, (being the Lands in Queftion) carried on by Cafe, decre.
’

Emes, on Behalf of the Lord Windfor, and Emes and Lord though
Windfor were obliged by the Articles to pay the Purchafe- ;’;‘;n?r;fzgg of
Money, and in the {fame Year, to wit, in 1681, is the fhe Furchs
Purchafe made, and the Conveyance taken in the Name of his Credi-
of the Earl of Plymowsh and Emes, and to the Heirs of *

the Earl of Plymouth. ‘The three Thoufand three Hundred

Pounds Confideration-Money is mentioned in the Deed

of Purchafe to have been paid by the Eatl of Plymouth,

and was in Truth by him borrowed of the Earl of Con-

way on a Mortgage of his own Eftate. The Lord Pjy-

mouth at the Courts he held there, declared it was his

Son’s Eftate. In 1683, Sir William Hickman lends three
Thoufand three Hundred Pounds to pay off the Lord Conway,

and he accepts of a Security of the Lord Windfor’s

Lands, to wit, of Breedon and Redmarley; and thereupon

the Earl of Phmouth’s Security was difcharged: To this
Security the Earl of Plymouth was a Party, and, as was

{aid, gave a Receipt on the back of it, for the zhree
Thoufand three Hundred Pounds. 'The Eatl of Plymoush af-
terwards by his Will devifes this Manor of Brome[grove

(inver alia) for the Payment of his Debts: And now the

Queftion
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Queftion was, whether here was a Truft for the Flaintff,
the Infant Heir, {ufhciently declared in Writing, accord-
ing to the Statute of Frauds and Perjuries.

It was infifted on for the Defendants, that here was
no fufthcient Declaration of the Truft; that as to the
Articles, nothing was more ufual than for one Man to
article for another; that when the Matter is proceed-
ed in, as in this Cafe, and Conveyances come to be
executed, the Articles are out of Doors, and the Deed
of Purchafe declares the Money was paid by the Earl of
Plymouth, as m Truth they cannot conttovert, but that
it was; then, when fhould the Truft begin? for it was no
Truft at the Time of the Purchafe; and there is no ex-
prefs Declaration of the Truft in Writing to this Day;
the moft they can make of it, is but an Inference, that
becaufe the Father had the like Sum of Money after-
wards out of the {ame Eftate, that therefore that Money
muft be applied to the Purchafe, and come in Lieu of
the Confideration-Money which was paid by the Earl;
and this to difappoint a Man’s Will, and to difcredit it,
who 1s not prefumed to do an ill Thing i articulo Mortis,
and to prevent his Creditors of their Satisfallion.

Per Cur. We think it a Truft, upon the Face of the
Deeds; though Creditors-are Favourites, we muft not
pay them out of other Mens Eftates, nor as Juftice

Twifden was wont to fay, fleal Leather to make poor Men
Shoes, and decreed it for the Plamntiff,

Cafe 153. : ‘ : C. s g
sa i Beeton verfus Darkin & econtra.
Commi_ﬂ,ioners.

One dies In- HE Queftion arofe upon the Statute for Diffribu-

teftate lea-

ving an sion of Inteffate’s Eftates; in this Cafe there were

Uncle and a
deceafed four

Uncle’s Son,

zhcther the deceafed Uncle’s Son fhall come in for a Share on the Statute of Diftribution. Poffs
afe 213,

4
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four Brothers and a Sifter, being Uncles and Aunt to the
Inteftate, one of them was dead leaving Children; the

Queftion was, whether thefe Children thould come in
for a Share.

Mr. Finch argued that before the Making of this Sta-
tute, if there were a Brother living and a Nephew, the
Brother fhould have had the Adminiftration, and the
Nephew fhould have had nothing.  But now by this A&
of Parliament the Nephew comes in for a Share, but
the A& goes only to Brothers and Sifters Children
and their Reprefentatives, which will not reach this
Cafe, for the Words of the A& are, there fhall be no
Diftribution further than Brothers and Sifters Children
and their Reprefentatives, and that muft be intended of
Collaterals to the Inteftate.

Objelted per Lord Hutchins: If there be two Uncles
both dead leaving Iffue, the Child of one of them gets

Adminiftration; by Mr. Finch’s Rule, the Adminiftrator
1s not bound to diftribute.

Mr. Finch: That is not my Argument, I do not fay
that even in that Cafe there {hall not be Diftribution a-
mongft thole who are in equal Degree; but what I fay
is, that there fhall not be any Reprefentation amongft
Coliaterals to the Inteftate, beyond Brothers and Sifters
Children.

Mr. Solicitor General, and Mr. Serjeant Leving, argued
econtra, that the Provifo in the A& of Parliament, that
there fhall be no Reprelentation beyond Brothers and
Sifters Children, muft be taken with Relation, not to the
Inteftate, but to the Perfons amonglt whom the Diftri-
bution is to be made: There are no fuch Words in the
A& of Parliament, as that there fhall be no Reprefen-
tation amongft the Collaterals to the Inteftate beyond
Brothers and Sifters Children to the Inteftate; there

X x wants
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wants the Word (Inteftate) in that Place to {fupport
Mr. Finch’s Argument.

Per Lord Hutchins, the Ecclefiaftical Court very anci-
ently made Diftribution of Inteftates Eftates, long before
the A& of Parliament; many Precedents whereof were
lately produced at the Bar of the Houfe of I.ords in the

4nt. Ca. 124. Cafe of Crook and Warts between the half Blood and the
whole Blood, that the Spiritual Court was not prohibited
from making Diftribution until the Reign of King Fames
the Furft, and the Prohibition was then grounded on the
Statute of Henry 8. which direlts the Ordinary to grant
Adminitration to the next of Kin, and when that was
done, they had executed their Authority; and he took it
that the Words in the A& of Parliament, to diftribute
according to the Laws for that Purpofe, and Rules in the
A& afore-mentioned, the Word (Laws) muift relate and
be intended of Ecclefiaftical Laws, and the Ufage in the
Spiritual Court before that Time practifed.

150k 250, 'The Cowrt inclined that the Nephew was well intitled
Pet v P, to a Share with the Uncles and Aunt, but took Time

contra ad-

judged. Pof fyivther to confider of the Cafe.

Ca.213.contr’.

cafe 156. L aylor & ux’, & al’ verlus Bell, Bagnal

g P :

7;15.:5, 730 &33 al.

in Conrt, Lords

Commiffioners,

A Woman HE Plamtiff’s Wife reforted to Places of Gaming
ts t . .

Places of at Court, and by {upplying Perfons of Quality

comng ot there, with Sums of Money and otherwife, made confi-

borrows  derable Profit, and for the better carrying on this Sort of
Money to
fupply Per- 'Trade, fhe borrowed great Sums of Money of feveral

f Qua- ;
f‘f{‘; of Qua- perfons, and amonglt others of the Defendants and their

Gaming, and :
gives the ‘VIVCS’

Lenders

great Rewards, and afterwards borrows more, and is arrefted for the laft Money lent, and gives
Bond and Judgment for ir, and brings a Bill to have an Allowance for the former exceflive
Premiums which the allowed. 'The Court would not relieve otherwife than on Payment of Prin-
cipal, Intereft and Cofts.

I
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Wives, boafting to them the great Advantage fhe made
by this Sert of Dealing, and that they fhould have the
Benefitof it ; and for gaining the better Credit with them
fhe would bring them five Guineas for the Loan of ten
for a Week, and fo from Time to Time, alledging their
Money had gained fo much Profit; and they finding this
great Profic were incouraged to lend greater Sums, at leaft
one Hundred, or two Hundred Guineas at a Time, and then
put them of, that there had been Difappontments, and
but little Play, but that there would fhortly be great Gluts
of Play, and great Profits made, and they fhould be {ure
to have at leaft five for one. The Defendants at laft
{ufpelting her fair Promifes, arrefted the Plamtiff her
Husband, who had then lately married her, and the Plain-
tiff the Wife alfo, by her Maiden Name, and held them
in Cuftody until they agreed to an Account of what
they alledged was due, and gave Bonds with Sureties,
who had been {fome of her like Cuftomers, for Payment
of the Monies, with a Warrant of Attorney to confefs
Judgments againft the Plaintiff Taylr and his Wife.

The Bill was to be relieved againft thofe Securities
thus obtained, and to bring the Defendants to a fair Ac-
count, fetting forth the Plaintiffs had no Dealings with
them, but by Way of Monies borrowed and repaid, and
annexed a Schedule of Receipts and Payments. The
Defendants by Anfwer confefled the Fa&t to be as above,
and that they had often received five or ten Guineas for
the Loan of zen Guineas for a Week or zen Days, as Profit
that had been made of the {fame, and {o of other Sums,
and they lent and gave the Plaintiff new Credit for the
Sums fo paid as Profit; {o that it appeared by their An-
{wers, that though they had got Securities from the
Plaintift for great Sums of Money, that yet the Defen-
dant Bell had in Truth received more than the really lent
to the Plaintiff, and that there was buc little due to Bag-
nal; but infilted that the Sums {o received were paid as

Profit, and not towards Satisfaction of the Monjes lent.
IFor
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For the Plaintiff it was infifted there ought to be an
Account; by their own Anfwers it appears there 1s no
{uch Sums due, as thofe for which they have got Securi-
ties. As to the Pretence that the Monies repaid were
fo paid as Prohit made at Flay, and not to {atisfy the
Monies due, it was faid, they might make what Agree-
ments they thought fit amongft themfelves, but it the
came into Weftminfter-Hall, there would be but little Re-
gard given to them; they muft there be governed by
_the Rules at Law. Now here they had no Right to any
Profit arifing by Play, for they run no Hazard; they of
their own Shewing were to have their Principal again in
all Events; then it comes to this, that it is a Debt for
Money lent, and the Meafure there s what is due for
Principal and Intereft; and as to what they objelt, that
the Plaintiffs made great Profic with their Money, and
they run a great Hazard in trufting us, they run the
rhoush » {ame in Hazard that other People do who lend Mone
b on a Promife or perfonal Security, and that Hazard will
yet thiswill not juftify the Taking of unlawtul Intereft; and where

not juftify
excefive In- 2 Merchant borrows Money, and makes great Advan-

roreft tage by 1t, by ingrofling a particular Commeodity or the
like, that will not intitle the Lender to come in a Sha-
rer with him for the Profit, nor for him to take more
than ftatutable Intereft. In this Cafe it appears by the
Defendants own Anfwers, that the Bonds they have
gained from the Plaintiffs, are within the Provifion of the
Statute againft exceflive Ufury, but they got a Warrant
of Attorney from us, and have entered up Judgment,
{o we have loft our Opportunity of defending our {elves
at Law, but ought to be relieved in this Court, and ci-
ted the Cafe of Powell and Hall in the Exchequer, where
Hall had got Judgment n a 'Truftee’s Name, upon a
Bond given for a Play-Debt; there the Court, though

the Plaintiff had flipt his Opportunity at Law, direfted
an Iflue and relieved the Plaintiff.

The
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The Court thought not fit to relieve the Plaintiffs,
but ordered them to pay Principal, Intereft and Cofts at
Law and here, or the Bill to be difmifled with Cofls,
for that the Court would not interpofe or meddle with
Play-Debts and Things of this Kind.

Per Lord Hutchins, If the Sureties had not been Plain:
tiffs as well as Taplor and his Wife, he would not have
relieved even againit the Penalty.

Colonel Leighton's Cafe. Cafe 157.

| Emorandum, That upon a Caveat put in agam{’chqm“mn
the Pafling of a Patent to Colonel Lezgl)ton of finding

two negh

the Office of Warden of the Flees, upon hearing Counfel genr Efzapes
on both Sides, it was admitted that the Inquifition ha- P‘;"tx"‘;ﬁ};f
ving found two Efcapes, though but for {mall Debts, is. Forferrfure

of th
tlmt amounted to a Forfeiture of the Office; nay, that i chough

but for fmall

one voluntary Efcape made a Forfeiture: Sums,

So is one
voluntary Efcape a Forfeiture,

But it was objefted againft Pafling the Patent; that Srantbyshe

Crown of an

Colonel Leighton had been too hafty in this Matter, and Ettre, .

orfelrcd be-

proceeded 1llegally in havmg applied and obtained a Pro= forc any 1n-

quifition
mife and Order for a Grant before any Inquifition taken, Anding. the

or Forfeiture found, which they a]ledged was againft the FOrfe“mﬂS
Bill of Rights, and mentioned the Cafe in €o. 7 Rep. fol. Hlegs
36. as the granting Forfeitures on penal Laws.

Secondly, That the Inquifition in this Cafe had not Wa"}éﬂ Off

found what Eftate the Warden had in the Fleer ; for in Cafe bu Tenant
he had but an Eftate for Life only, as in Truth he had & Life, his

Forfcnurc of
not, then the Forfeiture, if any, would not be to thehe Ofice

belongs to
King, but to him that had the Inheritanee; which was the Rever-
fioner and
Y Y the not ro the
Crown.
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the Point adjudged in the Duke of Norfolk and Brandon’s

4Co 52 b Cafe; 39 H. 6, and that Point was agreed m Whichcors’s
Cafe, and in Miston’s Cafe, Co. 4 Rep. and Crabley the
Exigenter'’s Cafe in Dyer; and in the Lady Broughton’s
Cale of the Gate-Houfe at Weftminfler, fhe having but an
Eftate for Life in it, the King could not have the Forfei-
ture, but the Dean and Chapter had it.

As to the firft Objetion, it was anfwered that Colo-
nel Leighton had not proceeded unduly or illegally in
order to the Obtaining of this Patent, for that in Truth
the Inquifition bears Date, and was taken before the
Warrant for pafling of the Patent, and though it was
not filed till afterwards, that is not material; for this is
none of thofe Cafes where the Statute requires the fi-

ling of an Inquifition, and only in Cafes of Grants of
Lands and Tenements,

o ;11gi§§na“ And as to the fecond Objetion, that the Inquifition
finding 2 hag not found what Eftate the Warden had therein, it is a

Forfeiture

by the War. ftrange Objeftion; for that firft the Inquifition does not

den of the

Peet, whe.  dire€t that any fuch Thing fhall be inquired into, and
;geg;;fxgg: Mounfon’s Cafe in Moor 216, 217, is that the Inquifitors
e had muft not exceed the Commifhon, though to fird a Mat-
in the Office. ter neceflary to be found ; nor was it done in Sir George
9Co. 95 a. Reymell’s Cale, or in any Cafe, nor is it poflible to be done; «
Who can tell what private or {ecret Conveyances the War- |
den may have made? So to {ay the Warden had but an
Eftate for Life, and that therefore the Forfeiture was not
to the King, but to him that had the Inheritance, was a
foreign Objeltion, and a Matter that could not at this Time
come judicially before the Court; fo they relied on it
that a Forfeiture being found, that prima facie was to the
King, which was {ufficient Ground for him to feife and
grant. If there be a Reverfioner who has the Inheri-
tance, he may come mn, and fet forth his Title ; and in
the Lady Broughion’s Cale, there the Dean and Chapter

upon the Inquifition and before Judgment, were by the
Court
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Court admitted to come in, and furmife on the Roll
that they had the Inheritance.

Per Cur. It is a Matter of great Confequence to the Sou! cauti

oushow thes
King, and to the Subject, fhould the Seal be put to this pafs & Pacen

Grant of

for
Patént, it might occafion a general Efcape of all the warden of
Prifoners in the Fleet, and therefore would know his e be-

caufe it may
occafion a
Mujefly's Pleafure before they would pafs the Grant. ocefion 4.
{cape of the
Prifoners,
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cate 158- INote, per Lord Commiflioner Hutchins.

Policy of " THERE a Policy of Enfurance is againft Re.
Enfurance, . .

how far it ftraint of Princes, that extends not where the
extends.

Enfured fhall navigate againft the Law of Countries, or
where there thall be a Seifure for not paying of Cuftom,
or the like, die Martis, 14° Oétobris.

Cafe 139. Mﬂ?ﬂ)ﬁf/d ver{us W?/ZO”

fo vht N an Account between the Plaintiff a Gardiner,
afes, as to and the Defendant a Seedfman, though the Defen-

?ﬁi%sg}i dant be allowed Sums under forty Shillings upon his
i+ allowed 0 Oath as to his Seeds fold, and delivered, ¢ve. yet the
bea Proot plointiff thall not be allowed any Thing upon his Qath,

as to Trees that he {old and delivered to the Defendant or

the like.

Per
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Anonymus. Cafe 160,

ER Cur. A Man having a Mortgage of a Leafe for Leffee for

Years mort-

Years, afterwards lends more Money to the Mortga- gages his

: b

gor on Bond, if the Executor comes to redeem, he thall [ 5
not be admitted to 2 Redemption, unlefs he pays both borrows

more Moncy

Debts, though no {pecial Agreement that the Bond- of the Morc

gagee on
Debt fhould ftand {ecured by the Mortgage. Bond, and
o
dies, his Ex-
ecutor fhall not redecem without paying the Bond as well as the Mortzage.

Cafe 161.

Smith verfus Duffie/d. Do
o

andHutchins.

HE Plaintiffs Bill claimed a Provifion of #hree ™
. Bill is to
Thoufand Pounds made for Daughters, upon Fai- huve 30001
ler of Iffue Male, by a Settlement in one Thoufand fix Hemsneccs

.Hurm’r €d szr z;y-one. Portions, on

Failer of
Iflue Male
by an old Settlement in 1631. The Brother of the Plaintiffs who might have barred them by a
Recovery, giving them by Will above the Value of the 3000/ it fhall be intended a Satisfadtion.
Poft. Cafe 244.

For the Defendant it was infifted, that this dormant
Settlement had not been taken Notice of in the Family,
and having been made Sixty-two Years fince, was in
Truth forgotten, and not regarded, for otherwife the
Plaintiff’s Brother, who by Virtue of this Settlement
was Tenant in Tail, precedent to the Provifion for
Daughters, might have deftroyed and barred that Provi-
fion. And the Brother, who had it then in his Power, and
might have deftroyed that Provifion without making any
Compenfation to his Sifters, has by his Will given them
his whole perfonal Eftate, being of greater Value than
the Provifion made them by the Settlement, and there-
fore in Confcience they ought not to make this Demand,
and cited the Cafe of Brook and Yeomans.

Z z The
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The Court was of Opinion that the Devife of the
perfonal Eftate ought to be taken as a fufhicient Com-
penfation of the Plaintiff’s Demands, and therefore dif-

miflfed the Bill, which was to redeem or foreclofe, with
Cofts.

Cafe 162. S1T T/Jommsmzb Bar. Pe-

" Die Mercurii,.

woabis, ter Wilbrabam and Anney Plaintifis,

in Conrt, Lovds

, " Commiffianers, his Wife Eﬁ‘s dl’,

Rawlinfon

. gndHutchins.

Dame _Abigal Smith Wi-]
dow, Richard Lifter and
Frances Pate his Wife,: Defendants,
Sir Charles Holt Bar. & |

al’,

HIS Caufe came now to be reheard upon the De-

fendant’s Petition, who conceived themielves a-
grieved, by the Decree made upon the Hearing of the
Caufe by the late Lords Commiffioners.

Grandfucher  The Cafe was that upon the Marriage of Sir Thomas
cing [

nantforLife, Smith with Dame Mary lus Wife, being the Grandfather

Remainder

Remaivder of the Defendant Framces Pate Smith, now Wife of the
Son in Tail, Defendant Liffer, by Settlement on his Marriage affured

Remainder

over, with the Manors and Lordthip of Hough Wefton cum Charleton

Power to

charge the (rafb and Great Shavington in Com. Ceftr. to the Ufe of
Eftate with

2501 ondlom. him{elf for Life, Remainder to Dame Mary his Wife for

Annuity, her Jommture, Remainder to the firft Son in Tail with o-
€S [ . ]

charge the  ther Remainders over.

Premiffes -

with 250 L. pey Ann. for four Years, to commence from his Death, in Truft to raife 1000/ Part
to be paid to 4. and the other Part to the Plaintiff B. and dies. The Son pays 4. what was
due to him, and he delivers up the Deeds and they are fupprefled. The Son takes the Profits for
four Years and more, and leaves a Daughter his Heir at Law, and leaves no perfonal Affers.
The Daughter enters on the Eftate. The Lands thall be liable in her Hands to pay the Money
due to the Plaintiff with Intereft, though the Term for Years that was to fecure the Money is
expired ; and though the Perfon be dead that received thofe Profits, and fhould have paid the

Mopey in Queftion. -
2 Provided
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Provided that the {aid Sir Thomas {hould have Power by-

any Deed or Writing attefted by swo Witnefles to grant
an Annuity or Rent-charge not exceeding swo Hundred
and fifty Pounds out of all the {aid Manors and Premif-
{es, or any Part thereof, to any Perfon for any Term not
exceeding four Years, to commence after the Death of
Sir Thomas and Dame Mary.

Sir Thomas. pur{uant to the Power by Indenture Fuly
23, 1666, grants an Annuity of swo Hundred and fifty
Pounds per Anmn. to Sir Robers Hol for fowr Years, to
commence after his Death, upon Truft to difpofe there-
of, as he by Deed or Will fhould diret or appoint.

Sir Thomas afterwards by Deed-Poll appoints owe Hun-
dred and fifty Pounds of the {aid Monies to be expended
in his Funeral, and one Hundred and fifty Pounds in a
Monument to be ereCted for him in Covent-Garden Church,
and gave feveral Sums to Sit Robers and his Lady, (who
was his Daughter) and their Children, and diftributed
the reft amongft the Plaintiffs and thofe they reprefent.

In 4pril 1668, Sir Thomas died, and upon his Deceafe
the Premifles came to Sir Thomas the Son, who prevail-
ed with Sir Roberst Holt to deliver up the Indenture of
Rent-charge, and to join in a Fine and Deed to lead the
Ufes thereof, whereby Sir Thomas the Son became {eifed
in Fee of the Premifles; and in Lieu of the {aid Indenture
of Rent-charge delivered up as aforefaid, Sir Thomas and
his Truftees make a Mortgage to Sir Fobn Bridgman, and
Humphrey Fennings Eiq; being Perfons nominated by Sir
Robert Holt, for a Term of [even Years, defeafable on
Payment of the faid one Thoufand Pounds by feveral an-
nual Payments therein mentioned; after this Sir Robert
Hok has Satisfaltion made to him for the Sums pay-
able to himfelf, his Wife and Children, and thereupon
the Indenture of Rent-charge, the Deed-Poll for Diftri-

bution
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bution, and the {ubfequent Mortgage for feven Years are
fupprefs’d and hufh’d up.

Sir Thomas Smith the Son enjoyed the Profits during
his Life, and upon his Deceale the Premifles defcend-
ed and came to his only Daughter and Heirefs, the De-
fendant Frances Pate Smith, now the Wife of Liffer, who
had ever fince taken the Profits; and the Defendant
Dame Abigal was Executrix of Sir Thomas the Son, her
late Husband, but had not Affets,

The Plaintiffs Bill was for that as much as the
Deed had been thus concealed from them, and Sir Tho-
mas the Son and Heir having received the Profits, which
ought to have been applied to have {atisfied their De-
mands, that therefore the Defendant Dame 4bigal might
either pay them out of the Aflets, if any the bad, or
that the Land might ftand charged.

The Defendant, Dame Abigal, infifted fhe had not Af
fets ; and the Defendant, the Heir, infifted, that if there
were {uch Deeds wt fupra, which the did not admit,
that yet the Profits which ought to have {atisfied the
Plaintiffs Demands, were taken by her Father, and not
by her, and the four Years for the Rent-charge, as alfo
the {fublequent Term for feven Years, were both expired
before the Lands came to her Pofleflion, therefore in-
fifted that the Lands ought not to ftand charged in her
Hands.

Upon hearing the Caufe, it being fully proved, that
there were fuch feveral Deeds, (ut fupra) and that the
fame had been fupprefled or concealed by Agreement be-
tween Sir Robers Holt and Sir Thomas Smith; the Court
thereupon declared, that although the four Years Term
for Payment of the Rent-charge, and the [even Years
Mortgage-Term was expired, yet the Plaintiffs Share
of the one Thoufand Pounds which remained unpaid,

ought
3
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ought to remain a Charge on the {aid Lands ; and de-
creed the {ame accordingly, with Intereft at 4L per Cent.
from 4pril 5, 1672, being the Time when the Mort-
gage-Term for feven Years expired, and cited Sir Andrew - 85>
Corbet’s Cafe ; where even at Law, if the Heir has taken

the Profits which fhould be applied for Payment of Debts,

the Lands fhall {till remain charged therewith.

And now upon the Rehearing, the Lords Commiffioners
confirmed the former Decree in omnibus.

Cafe 163.

Die Veneris,

Robinfon verfus Dufgale. %‘C?j;’ffg;,d
utchins,
, . . . . Mafler of the
| HE Cafe was, that ¥. S. by his Will devifed his Roits
Lands to 4. for Life, Remainder to B. in Fee, & by %ill

he paying four Hundred Pounds; whereof two Hundred Land o B.
Pounds to be at the Difpofal of his Wife, in and by her i,’i;iig P
lat Will and Teftament to whom the fhall think fit to ¥hereo

200l. to be

give the fame. The Wife dies inteflate, the Plaintiff takes.at the Dif-
pofal of his

out Adminiftration, and brings his Bill to have this #wo Wife, by her
Hundred Pounds. whom fhe

o . _ thould think
fir. The Wife dies Inteftate, her Adminiftrator fhall have this 200/ the Property thercof being
abfolutely vetted in the wife.

For the Defendant it was infifted that the Property was
not ablolutely vefted in the Wife, but that the had only
a Power to difpofe by Will, if the thought fit; and not
having made any Dipofition, it becomes a lapfed I.e-
gacy, and the Defendant not chargeable with the Pay-
ment of it, and cited for that Purpofe the Cafe of
Peafe and Stileman ver. Mead in Hob. fol. 9. where the
Condition of a Bond was, that the Defendant Mead
fhould pay twenty Pounds to fuch Perfon or Perfons as
Eliz. Hancberr thould by her Will and Teftament in Wri-
ting name and appoint the {ame to be paid to, and fhe died
having made her Will, and Pesfe and Stileman Execu-

A3a tors,
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tors, but no exprefs Appointment; and it was there
adjudged, that an exprels Appointment was neceflary,
and that the Plamtiffs the Executors, as Aflignees m
Law, were not entitled thereunto.

But the Court took it, that the whole Intereft and
Property of the two Hundred Pounds vefted in the Wife,
and that fhe had Power to difpofe of it asthe thought

. fit, and therefore decreed it for the Plaintiff as Admini-
ftrator of the Wife,

Cafe 164.

n Court, di y 4 )
Lnen 10 Porey verfus Marfh & al.
Kovembris.

Oncdies lea-

vingaDeb: ~ f§ 'HE Plaintiffs being Bond-Creditors, brought their
byJudgment, © Bill againft the Heir and Executor, and againft
by b Sir FJohn Thomfon who had a Judgment, which bound the
ment Credi- LaI}d ; but he being at a good Under{’candl_ng with the
Debe out of Heir, refufed to go upon the Land, but levied his Debt
e Do upon the perfonal Eftate, {o that there was nothing left
ther the  to fatisfy the Plaintiffs. They prayed that Sir Fobw

Bond-Credi-

tor i}xauﬂindTompfon might either refund, or they might have the
Y pleee Benefit of his Security to follow the Land.

of the Judg-

ment- CJrcdiror, and charge the Land with his Debt.

It was infifted for the Defendant the Heir, that here
being no Truft nor equitable Affets, they were to be ad-
miniftred in a Courfe of Law, and that there was no
Precedent, where this Court had interpoled, where there
were only legal Affets, but left the Creditors to take
their Satistaltion in a Courfe of Law, unlefs where
the Court has interpofed that Bond-Creditors {ubfe-
quent to a Decree, fhall not fweep away the Aflets.
As to the Cale of Knight and Gay, that was cited on
the other Side, it was not like to this, where a Man
having a Mortgage and Statute as a further Security, and
he by Virtue of the Statute fwept away the perfonal

Eftate,
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Eftate, and the Plaintiff a Legatee in that Cafe had a
Decree to go upon the Land; for there the Land was
the principal Security; but in the Matter in Queftion,
the Judgment affetted the perfonal Eftate as well as
the real; and asto Sibly’s Cale in the Lord Fefferies’s Time,
this Point was ftirred, but no Decree made in it.

Lord Commiffioner Hutchins inclined to relieve the Plain-
tiff, and {aid the Heir in many Cafes has the Affiftance
and Favour of the Court, as to make the perfonal Eftate
firft liable to Debts, and to be applied n Eafe and Exo-
neration of the real Effate, and even an heres factus has
had that Relief here, and he therefore thought it reas
{onable e converfo, that as the Heir was to have Equity;
he ought to do Equity. Vide the Order.

Lovel verfus Lancafier, Cafe 16:

Eodem die.

£ S. devifes Land to 4. B. for Payment of Debts and

. devifes to ¥ D. certain Lands which the Teftator 9"k

i his Life-time had mortgaged, and likewife gives him 4 for Pay-

_" ment of his

his perfonal Eftate : The Queftion was, whether F D. Debts do-
fhould have the Benefit of the Truft for Payment of t E. which
Debts, fo as to have the Money owing on the Mortgage e, Teftator

had morrga-

paid off by Monies raifed out of the Truft, that the ged, and

tkewife

Lands might come to him clear of the Debt owing to deviesto 5,
. all his perfo-
the Mortgagee. | pal Eftrre. B

X B , . fhalltake tie
mortgaged Premifles cum onere, and though the perfonal Eftate is devifed to B. and the Land’

is devifed for the Payment of the Debs ; yet the perfonal Eftate fhall be fubjedt to the Debts.

Per Cur. He muft take the mortgaged Lands cum onere;
and the perfonal Eftate alfo, though devifed to him, yet
muft be fubje@ to the Debts, notwithftanding Iands
were devifed for Payment of the Debts.

5 Browne
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Cafe 166. - Browne verius Booth.
25933223;,;,-1.’ ’

Decree HE Plamtiff beihg Vicar of the Parith of Wirkf-
Char all worth in Derbyfbire, brought a Subpana in the Na-

h 11 the . R
Mierswitne ture of a Scire fac. agamft the Defendants to enforce

e el the Performance of a Decree made § Car. 1. by which
for the Time (among{t other Things) It was decreed that all the Miners

being as to o A R , g .
come, fhall within the faid Parifh, as well for the Time being, as

Y en® to come, fhould pay the zenth Difb of Lead-Oar clean-

Vicar for

e, ded, 9% to the Vicar of the faid Parifh for the Time being

tenth Difh A .
of Lead-oar for Tithes, ¢ The Defendants appeared to the Scire

cleaned.

Al Miners  facias, and fet forth they claimed not in Privity under

ichin the, any of the Parties to that Decree, and that {ome of them

o be within were feifed of Mines not then found out or opened, and
the Decree,

though not’ that there had not been any Performance or Execution

FParties to ' o : . .
the Decree, Of the Decree and other Matters in Avoidance.

nor claiming
in Privity under any that were.

Per Cur. The Decree extends to all Miners within the
Parith for the Time being or to come, {o the Defendants
are within the Letter, and exprefly bound by the De-
cree, and as long as the Decree ftands in Force muft
obey. | - |

R

Cafe 167. :
??;?2,,’&;’ Finch verfus Zucker.
Fovis, 13

Novembris.

Eftate pur HE Queftion arifes on Exceptions taken to a Ma-
auter YieMay

be limitedto fter’s Report, who had reported the Defendant’s
roteed - Anfwer to be infufficient, the Plaintiff by his Bill feek-

his Heirs,

and may be 1 > : ;
andmay be ing a lecovery of a Settlement.mgde b}:’ one who was
may de. . ‘Tenant pur auter vie, and the Plaintiff claiming as Iffue
CéE. [2] .
Tern{ for mn
Years cannot

be fo entailed. Pop, Cafe 205,
4
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in Tail. The Defendant infifted {uch Limitation, if
any there were, was void, and that he ought not to be
put to difcover {fuch Settlement, if any fuch there were.

Per Cur. We remember not any exprefs Precedent 1
the Pomnt, but take it that a Term pur auter vie may be
limited to a Man and his Heirs, and may be entailed,
and {hall defcend, and is not like the fettling of a Term
for Years in Tail, where, as has been often adjudged,
the Tenant in Tail 1s looked upon to have the whole E-
ftate in him, and may difpofe of it at his Pleafure.

Lomax verfus Hide. Cale 168,

Eodem die,
in Court.

y I \HE Plaintiff being a {econd Motrtgagee, and com- The focond

mng to redeem the Defendant, who had been at Morigagee

. i Mortgagee
great Expences in Law-Suits to foreclofe the Mortgagor, o582 5

and otherwile in Relation to the Eftate. The Court or- (i firt
ortgagec,

dered that his Colts thould not be taxed as in an adver- who had
fary Suit, but that he thould be allowed all his Cofts and greac’

. . . . C 17
Expences, as is done in the Cafe of a Solicitor, who f(,';j_glgf{’;né“

lays out and disburfes Money for his Client and the like, the Mort-"
gagor. Cur’,

and the Court further ordered that the Profits of the The cofs
Eftate in Queftion, fhould in the firft Place be applied to e ehe
pay and {atisfy what was due for fuch Cofts, Charges gegee bas

. e . . . been put to,
and Disburfements, before it is applied to {ink the Prin- fall not be

taxed, asin

cipal, for that it was not reafonable he fhould expet for cufe of an

it, and be allowed it only at the Foot of the Account, 3378y

(as had been ufually done) whereby to make him loofe fhall be al-

the Intereft of what he had fo laid out, for ten or Cofts and

Charg
more Years together. is done in
. ) Cafe of a
Solicitor who lays out Money for his Client; and the Profits of the mortgaged Premiffes fhall
be firft applied to pay off thofe Cofts, beforeffarsoe to {ink the Principal.

Bbb Note,
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Note, The Parties being in Court, the Matter was
compromifed, and the Sum remaining due to the Defen-
dant, agreed on m Court.

Cafe 169 Ryroom Whorawood verfus Simpfon, &

n Court 9 die

Novembris, ECOﬂH"d.

4 articles to HE Plamtiff in Right of his Wife, who was one

fell Lands to of the Daughters of Sir Fobn Fortefcue Bar. was
. for1 5000/

the whole to 1eiled of the Manors of Ower Shenley and Neither Shenley
bepsid in 3y the County of Bucks. The Defendant Simpfor had

Moncy, or

fo much  been for many Years employ’d in the Management of the
Land re-

rarned, as  Eftate, and at laft articles with Mr. Burderr, whom the

would make

ap what he Plaintiff had impowered on that Behalf, to become the
paid Mhort of Purchafer thereof, at fifteen Thoufand Pounds ; and by the

4. conveys Articles Simpfon was either to pay the whole n
Part(:)f tlze Pf P y Money,

Lands o B. OF might return Lands to make up what he paid fhort in
andby bis - Money of the fifreen Thoufand Pounds; purfuant to the

values that - Articles, the Defendant had obtamed a Conveyance of

Part atan

1Undcr va- Part to himfelf, at an Under-Value, alledging it was not
ue; and

thon B folls matenal, what Sum was ment10ned to be the Confidera-

this Part to .
this Part 0. tion of the Conveyance, in Regard he was to make u

then have  the whole fifteen Thoufand Pounds, and had fold other

returned fo

much of the Parcels, .and paid the Money, as the Plantiff Broom
Reft as

el hake Wborwood appointed, amounting in the whole to about
;‘&S’O;’;‘; o Jour Thoufand firve Hundred Pounds, and would now re-
ticles fet o LUTT) {o much Land as fhould make up the ffrecr Thou-
Jcaef:nsagn- fflﬂd P OundS.

but the Sale

by B. to ftand,

The original Bill brought by Broome Whormwood was to
fet afide the Articles, and the crofs Bill to have them

performed, and Time for the Performance of them en-
larged

3

Upon
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Upon the Hearing, though there was no Surprife,
Fraud or Circumvention proved, and though Conveyances
had been made purfuant to the Articles, {everal Sales
made, Part of the Purchafe-Money paid, and the Arti-
cles in great Part performed ; yet the Court {et afide the
Articles, and the Conveyance made to Simpfon ; but as to
Strangers to whom Simpfon had bona fide {old, thofe Pur-
chafes were to ftand, the Court declaring they looked on
Simpfon, but as an Agent for the Plaintiff, and being one
in whom the Plaintiff repofed great Truft and Confi-
dence, which he had deceitfully abufed, and the Articles
themfelves feem to manifeft a Surprite, the Plaintift ha-
ving Occafion to fell to raifle Money, and yet by the
Articles, Simpfon might pay as fmall a Sum of Money as
he pleafed, and return what of the Lands he thought
fit to make up the Value; and the Court took it they
had the greater Latitude in this Cafe, becaufe Simpfon
had elapfed the Time prefixt by the Articles, in which
he was to make good the fifteen Thoufand Pounds by
Money, and .Return of Lands. And this Decree was af-
terwards confirmed on an Appeal.

Matthew verfus Hanbury & ux’, & al’, Cife 1o

* Ik Court, 10
die Novemb'.

HE Plaintiff as Executor to Eufebius Matthew his Bill by Exe-
; . . . cut -
| Father, brought a Bill to be relieved againft {eve- void Bonds

ral Bonds obtained from the Teftator by one Frances given by Te-

. ) ftator, on
Moore, whillt Sole, now the Wife of the Defendant Huu- opeecition
at | ]Cy

bury, {ome of them being taken in her own Name, and were gaincd
: Threats
others in the Name of other the Defendants, her Tru- ok undue.

ftees; the Bill charging that thofe Bonds were extorted Means,

from him by Threats, and Menaces, and by undue by Anfer:

fays the
Mears, and were not for any real Debt, or other good were entred

- into for
Confi- Money lent,
and Debts
due. Tt appeared by Proof, Defendant was a common Harlot, and Plaintiff’s Father had unlawful
Converfation with her. (aur', Though this not fet forth in the Bill, yer the Defendants anfiver,
faying, The Bonds were given for Moncy lent, this fufficiently puts it in Iffue, though nor

laid in the Bill. Where the Party himfelf rhat is culpable comes for Relicf, againft the faid
Bonds, Court may refufe ; otherwife where his Executor comes.
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Poft.Ca. 226 Confideration : But upon the Proofs it appeared that the
Defendant Frances was a common Harlot, and that the
Plaintiff’s Father, an old weak Man, having an unlawful
Converfation with her, was prevailed upon to enter in-
to the Bonds in Queftion.

It was objelted by the Defendant’s Counfel, that the
Plaintiff could not be relieved upon this Bill, having
charged only that the Bonds were obtained by Force and
other undue Means, and charged not any Thing in par-
ticular of any rturpis contractus, and {fo had not made a
proper Cafe upon his Bill, which was the Reafon of the
Difmiflion m the Cafe of Peyto and Wanklin.

Per Cur. Though where the Party himfelf, who was
the Perfon culpable, comes to be relieved, the Court
may juftly refule to interpofe; yet where the Plaintiff
is an Executor only, as in the principal Cafe, that varies
the Matter: And in this Cafe the Defendant by Anfwer
having {worn the Bonds were entred into for Monies
lent, or other Debts owing to her, that {ufhciently put
the Matter in Iffue, and gives the Plaintiff an Oppor-
tunity, to prove that the Bonds were entred into upon
the Account of an unlawful Converfation between the
Teftator and Defendant, and not for Monies lent or real
Debts; and whereas the Truftees had declared a {pecial
Truft for a particular Purpofe, as to one of the Debts,
per Cur. That will not avail, there being no Proof that
the Teftator was privy thereunto, or dire&ed fuch Truft,
and therefore decreed an Account of what fhould appear
to be jultly due for Monies lent, and other real Debts,

and on Payment the Bonds to be delivered up.
2

Mich.
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Mich. Portington Arm’ verfus Alexan-Ce r.

Ir Court, 14

. der Com’ Eglington & al. Noverbri

—EHE Plaintiff being feifed of the Manor of Port- ﬂgi’;tﬁ;f'
ington, and other Lands in the County of Tork, Man was

prevailed on

and being of mean Parts and eafy to be impofed upon, by o of his

: : Relations to
and having two younger Brothers; the Countefs of Eg- give Eond to

: : - ; | f th
lington, who was his Relation, and Mr. Green, who was 32 o

his Cofin, and had been his Tutor at Cambridge, defign- Eftacc tothe

. .. . o - Ufe of him-
ing to preferve the Eftate in the Family, prevail upon feif in Tail

: . . Male, Re-
him to enter into Bond to the Countefs of Eglington of myner s

mainder to

fix Thoufand Pounds Penalty, (and as Mr. Green had pen- bis tve Bro

ned the Condition of the Bond) it was to {fettle his E- fively in
ftate on himfelf and Heirs Male of his Body ; and for prainif
want of fuch Iffue, then to his next Brother in Tail ®#resand

makes a Set-

Male; and for want of {uch Iffue, to his third Brother in tlement on

. " his Mar-
Tail Male; the Eftate to be fettled {o as to make the f’iqge, and
Eftate-Tail as durable as may be. for Delivery

up of the
Bond, and it would have been decreed, had not the Plaintiff by Bill offered to fettle Part.

The Plamtiff afterwards married Mr. Nevil's Daugh-
ter, and made a Settlement of - the Eftate upon the Mar-
riage, and now preferred a Bill to have the Bond deli-
vered up to be cancelled; and had been decreed accord-

ingly, but that he offered by his Bill to {ettle Part of his
Eftate in Tail on his Brother.

, Caf; 172,
r . . Die Veneris,
Lingard verfus Griffin. 14 Novar,

e

N this Cafe amongft other Things, a Fine and Non- A Fine and

. . Non-claim &
claim was allowed to be a good Bar to an Equity of good Bar to

- E Ny
Redemption. ﬁedfx;f_y of
tion ; fo tisa
Bar to a Bill of Review.

Ccc Per
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Per Lord Commiffioner Hutchins, a Fine and Non-claim
allowed a good Bar to a Bill of Review, and cited
Sir Nicholas Stourton’s Cale, where a Fine and Non-claim
was allowed by Lord Chief Juftice Hale, to be a good
Bar to an Equity of Redemption: And it was mfifted in
this Cafe, that the Fine was levied in (Eighty) and the
Plaintiff s Father died not until Eighty-four, and that
therefore the Fine being levied with Proclamations in
the Life-time of the Father, and he living four Years
after, that thould run upon the Heir though an Infant,
and be a good Bar. But as to the Fine in this Cafe it
was infifted, it could be no Bar, for that the Fine was
levied upon the making of the Mortgage to Lingard,
and to ftrengthen his Security, and therefore could be
no Bar to the Equity of Redemption; for that the very
Eftate which then pafled by the Fine, was a redeemable

Eftate.

Cate 17 Howman verfus Corie; and Corie verfus
wownLotr  Howman and Chettleburgh.

Commiffi-nevs,
15 die Nov'.

4. by Wil HE Cafe was, that William Copping by Wil (inter
gives his alia) devifed four Hundred Pounds to his Daughter

tor g0 . Fudith, charged on certain Lands called Reading and

Landsine. Brickilne, and devifed thefe Lands unto his faid Daugh-

Lands to her

B ter, until his eldeft Son fhould pay or make good unto
pay her this her the fowr Hundred Pounds. Fudith marries William

. sh : :
marrics . Corie, whofe Father George covenanted to fettle on Will,
e ruber and  Fudith Lands of one Hundred Pounds per Ann. pre-

covenants to

felle Lands fent Maintenance and Jointure, &% and George Copping
of 1001 per . .

4m. and B. the Brother of Yudith, who was in Poffeflion of the
her Brother Lands

covenants to

pay the 400/,
to the Husband ; and upon Payment , the Landsdevifed to the Daughter were to be difcharged

of this gool. the Husband dics. Deereed the 400 /. belongs to the Wife, and not to the Exe-
cutor of the Husband.
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Lands charged with the Portion, covenants to pay the
four Hundred Pounds to William Corie his Sifter’s intended
Husband ; and it is thereby further covenanted between
all the Parties on Payment of the four Hundred Pounds,
the Lands fhould be difcharged.

The Settlement was not made, nor George Corie able
to perform his Covenant on that Behalf, nor was the
Portion paid.

But Matters ftanding thus, George Copping, who was
to pay the four Hundred Pounds Portion, dies, and de-
vifes all his Lands for Payment of his Debts and Le-
gacies to William Corie and one Chestleburgh : William Corie
accepts the Truft and dies. Howman having agreed and
articled to purchafe the Lands charged with the four
Huyndred Pounds, brings his Bill, that he may pay his
Money fafely ; and Fudith Corie having {urvived her Hus-
band, brings her Bill to have the four Hundred Pounds,
which was her Portion, paid to her: And the Queftion in
this Cafe was, whether the Portion fhould {urvive to the
Wife, or whether by the Marriage-Articles it was not

fo vefted . William Corie, the Husband, as that it fhould
go to his Adminiftrator.

For the Plaintiff it was infifted, that the Covenant
from George Corie was but an additional Security, and
did not change the Nature of the Debt, but it {till con.
tinued a Charge upon the Land, and as a Chofe in Ation
it {urvived to the Wife, althoygh it was agreed that the
Husband during the Coverture might have releafed or
difcharged it ; and that it fhll continued a Charge upon
the Land, was the more plain from the Coyenant, that
when the Portion was paid, the Land fhould be dichar.
ged: And of that Opinion was the Cowrs, and decreed it
for the Wife.

Gorray
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b Gorray verfus Uffwick.
Lune, 17

Novembris.

Bill againtt HE Plaintiff’s Bill was to have a Debt due two
an Executor . . 5
for a Debr him from the Defendant’s Teftator, and fecured

due from e by a Bill of Sale of Goods. The Defendant the Execu-
though the tor denied, he knew or believed there was any fuch

D . yer Debt ; and although the Debt was proved in this Court;

proved, yet

laintiff f e | ;
Plainuli o™ the Plaintiff was {ent to Law to recover his Pebt; but

,l . d . . L. oy . .

Bill rerined the Bill retained until after the Trial had, and if the
Trial, inor- Plaintiff recovered at Law, then he might refort back
der to take )
the Account for an Account of Affets.

of Affets, if
Verdi& for the Plaintiff.

e Zf; Auwdley verfus Awdley.
die Nove:b’.

Committees THE Committees of one Awdley a Lunatick, having
of a Luna- invefted Part of the Lunatick’s perfonal Eftate in

tick inveft L
Partof his 3 Purchafe of Lands, made in the Lunatick’s Name, to

perfonal E- ., . : 1 1 1 .

flae in the him and his Heirs, the great Queftion in the Caufe was,
rchafe o itte 1 W

Landsin  Whether the Committees had not exceeded their Power,

fee bk by changing the perfonal Efate into a real Eftate, and
taken as per- thereby defeating the next of Kin, in Favour of the

fonal Eftate .
and in Cafe’ Helrs at Law.

of his Dcath
fhall go to the next of Kin, and not to his Heir.

For the Defendants it was infifted, that the Commit-
tees had alted fairly in this Matter, having made the Pur-
chafe, and taken the Conveyances in the Name of the
Lunatick, {o that in cafe he had recovered and become
of fane Memory, he might have infifted, that the Lands
were purchafed with his Money, and have had the Be-
nefit of the Purchafe, whether the Truftees would or
not, and cited the Cafe of Zoach and Lloyd, where the

4 Mother,
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ez

Mother, as Guardian to her Infant-Son, had out of his Moduer as
Ardia i

perfonal Eftate paid off a Mortgage ; the Infant after-an Tnfu,

. ~ . : 1 )f his
wards died, and the Eftate defcended to a remote Helr; ooy 1

and then the Mother would have had back the Money, ¢ prys oif

a Mortzase

but the Court denied any Relief in that Cafe; and like< apos his
. . L.und; the
wife the €Cale of Dennis and Badd.

Infant dies,
andthe Lo
defcends to a remote Heir. The Mother fhull not have the Money buckx

But it was an{wered, that the Truftee had bound
himfelf, by making the Purchafe in the Lunatick’s
Name, {o had no Eleftion, but the I.unatick might
have accepted or refufed the Purchafe; and as to the
Cafe of Zoach and Lloyd, there the Guardian Had done
no more than what by the Juftice of this Court fhe
might have been enforced to do, wiz. to apply the per-
{fonal Eftate in Eafe of the real, by taking off the In-
cumbrances that lay upon it; and {uppofe in this Cafe
the Lunatick had been indebted by {imple Contralt,
and had left no perfonal Eftate, thould not this Court
have made thefe purchiafed I.ands liable to that Debt?
And where a Mortgagor releafes to the Heir of the Mortgagor
Mortgagee mn Fee, the Mortgage being forfeited ; the Ad- et of
miniftrator thall have the Benefit of that Eftate, even the Mores-

gee in Fee,

though there be no Debts. And in the Cafe of Wosd yer the Exc-

cutor or Ad-

and Thornebourgh verfus Nofworthy, where there was a minitrator

Mortgage in Fee forfeited, and the Mortgagor would not ;ﬁ;:hfﬁﬁl
tedeem, yet the Adminiftrator fhould have the Eftate, have the Be-
though there were no Debts; and fo in cafe a Mortga- Morrgsge,

. Lga- Mo
gor be foreclofed, or that the Mortgagee be of fo antient are iy

arc no Debts,

a Date, as in the ordinary Courle of the Court; 1t is not ggg*gg More
redeemable ; yet in cafe the Mortgagee be not aftually dies, ard che
. . Morgagor
in Pofleflion, it thall be looked upon to be perfonal will et re-
Eftate deem ; yet
* the Execu-

. ~ tor or Admj~
niftrator of the Mortgagee fhall have the Benefit of the Mortgage. So he fhall, though the

Mortgage be foreclofed, or be of fo antient a Date as not to be redeemable, unlefs the Morz-
gagee be in the attual Poflcflion,

Ddd After

'
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After great Debate, and upon reading the -ratute
made touching the Granting of the Cuftody of Tumna-
ticks, whereby it is provided, that the Surplus (2!l be
{afely kept, and delivered to him, if he recc.er; if not,
upon his Death to be imployed for the Benefir oi his
Soul, &e. The Court decreed an Account of the perfo-
nal Eftate, and the Lands purchafed to be {old, and the
Money to go, and be divided as perfonal Eftate, amongft
the next of Kin.

Where a Note, Per Cur. The Cale of Howard and Brown was
ﬁ%;’}gfgafg;s the firlt Cafe in this Court, where becaufe a Man had
his Anfwer, charged himfelf by Anfwer, that his Anfwer fhould be

whether his N N

enfwlvler ﬂxsll allowed as a good lecharge, and that it ought to be the
¢ allowe

as a good laﬂ-

Difcharge.

Popt. Ca. 277.

Cafe 176. Moyfes verfus Litzle,

Mercwriiy, 19
die Novemb'.
Father on @ HE Defendant on Marriage of his Son {ettles
Marsiase Lands on himfelf for Life, Remainder to his Son

covenans, for Life, d%. and covenants during his own Life, to pay

during his

Life t pay his Son fifteen Pounds per dmn. the Son becomes a Bank-
yon . <he TUPE, the Plaintiff as an Afhgnee brings the Bill againft

Son becomes the Defendant the Father, to have the Benefit of this

a Bankrupt.

His Credi-  Agreement, and to compel Payment of the fifteen Pounds

tors thall not

have the Be—Per Ann.
nefit of this

Agreement, Ant. Cafe 89.

Per Cur. An Aflignee under a Statute of Bankrupt, is
not intitled to have the Performance of an Agree-
ment made with the Bankrupt, and that it was {fo ad-
judged in the Cafe of Drake and the Mayor of Exeser,

Cr. Car. 545, and therefore difmifled the Bill.  Vide Yones’s Rep. 437-
rRol. Atr, the Cale of Crifpe and Pras, that Copyhold Lands are
523 within the Statute of the 13:h of Eliz,” and Parker and

Bleake,

I
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Bleake, that the Widow of a Copyholder, who was aloRep-4st
Bankrupt, and where the Commuflioners had made an
Affignment of the Copyhold, fhall not have her Fiee-

Bench.

Fackfon verfus Rawlins. Cafe 177,

20 Die Nov’,

Man having married an Adminiftratrix, the Plain- }Me» mar-

ries an Ad-

tiff obtains a Decree againﬁ the Husband and minifiratrix.
Plaintiff ob-

Wife for ome Thoufand five Hundred Pounds, out of the tains a De-
Eftate of the Inteftate; then the Wife dies. The Que- s 28308

him and hig

ftion was, whether he could proceed againit the Husband Wife for
1500l the

without reviving and-bringing an Adminiftrator of thedieswhether

Wf b f h the Plaintff
ite betore the Court. can proceed
againft the

Husband, without reviving againft the Adminiftrator of the Wifc,

It was infifted, that although the Decree is to pay
only out of Aflets, and though the Wafting might be
before the Coverture, yet now the Husband and Wife
are bound to anfwer it, as far as any Affets came to the
Wife’s Hands, and being once charged, the Death of
the Wife fhall not difcharge him. Tumen Semble the
Husband is not bound to anfwer it farther than the
Value of the Eftate, which he had with his Wife; and where » are

Lo e -1 1. liabl
the Rule in Equity 1s, where two or more are liable 512,3;3’;“

to a Demand, you fhall not procred againft one alone, caunot pro-

ceedagainft

but muft bring all the Perfons liable before the Court, one alone.

Cafe 178.
Veneris,
Peacock verfus Spooner. Nevomirin
in Coust, Lovds
Commi fioners.

Term of nine Hundred Years was afligned to Tru- it Cafe 36
- . oft. LA. 32§,
ftees in Truft to permit and fuffer the Husband Térm afiga.

. ed in Trufk
dnd for Baron

and Feme
for their Lives, Remainder in Truft for the Heirs of the Body of the Feme by the Baron; Baren
and Feme die. The Term thall go to the Heir of the Body of the Feme by the Baron, and ngg
to her Executor or Adminiftrator. The Words Heirs of the Body being a good diviptio Peifone.
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6 Co. 16. b,

and Wife, and the Survivor of them, to receive the Pro-
fits, for {o many Years of the Term, as they or the
Survivor of them fhould happen to live, and after their
Deaths to the Ufe of the Heirs of the Body of the
Wife, by the Husband to be begotten: Queftion whe-
ther the Words, (Heirs of the Body) axe” Words of Limi-
tation, or only a Delcription of the Perfon, {o as the

Heir of the Body fhall take by Purchafe.

Per Cyr. Held that the Heir of the Bedy took by
Way of Purchafe, and as a Perfon well difcribed, and
the Limitation of the Term to them good, and there-
fore difmifled the Bill that was brought by the Executor
of the Wife, as fuppofing the Term belonged to him.

Note, The Lord Chancellor Fefferies in Eighty-eight had
decreed it for the Plaintift.

Note, In this Cafe they cited the Cafe of Wareman and
Seaman, and relied upon it, as allo Bowman and Yuates,
where the Words (Heirs of the Body) were looked upon
to be a good Defcription of the Perfon, intended to take
in a Settlement made on a fecond Marriage, alchough
there was Hflue by a former Wife, and {o he was not
in Striltnefs Heir. Wyld’s Cafe in Cook’s Reports, is not
allowed to be Law.

Note, This Decree and Difmiffion was affirmed upen
an Appeal to the Houfe of Lords.

Vide Webb verfus Webb, Feb. 20, 1710, A Decree at
the Rolls grounded upon the Cafe of Peacock and Spooner
reverfed. And decreed the Limitation to the Heir Male
void, and that the Whole vefted in the Father," by the
Limitation to him for Life, Remainder to the Heirs
of his Body.

Anonymus.
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Caf .
A’ZO”} muJs. 2 5aD?e ZIVZUS{

‘DER Cur. Where a Commiflion is returnable fine dila- 4 Commifi-

. o “y - . . onreturnable
tione, if it be within the Kingdom it mult be re-fin Dilatione

; . muft be exe-
turned by the fecond Return of next Term; if execu- cuted before

ted afterwards, it isvoid, and the Depofitions ought to &e fecond

Return of

be fuppreffed. next Term.
Anonymus. Cafe 180.

‘ N 7 HERE the Baron and Feme exhibit a Bill for B and
a Demand in Right of the Wife, the Defena bit = Billfor

: Demand
dants anfwer, and the Caufe being at Iffue, feveral in Right of
Witnefles are examined, and Publication paft, but be- pernin

. . Defendants
fore it proceeds to a Hearing, the Husband dies ;aften Wi
the Wife marries a {econd Husband, and they bring a examined,

. k d Publi-
new Bill for the {ame Matter. It was moved they cation pafles;

might be reftrained from examining the Witnefles exa- Baron dies,

Fenmic mar-

mined in the former Caufe ; but not allowed by the Coure : ties 2 cond
. . . Husband. On
The Wife was not bound by the Proceedings in the for- a new Bill,

. . . R h
raer Caufe, and therefore examine, as if no Examination eyamine

- - cxgminc a-
had been 1n the former Caufe. gain the
fame Witnei«

] . fes as were
examined in the former Caufe. Pof. Cafe 234

Pritchard verfus Langher. Cafe 181,

26 Die Now'
inConrt, Lords

. e . Commiffioners.
RS. Katharine Williams lent her Brother in Law, Pagment of

the Defendant Langher, one Hundred Pounds, and Meney © 2
Truftce,with

took a Bond for it in the Name of one Morgan Fenkins ; Notice of the

Mrs. Williams and the Defendant differing about {ome ity ®

ment, tho’
Eec RCCkOﬂ" the Truftee
. had Judg-
ment and Execution againft the Perfon that paid the Money-
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Reckonings that were between them, the Bond 1S put
in Suit by Mrs. Williams, in the Name of Morgan Fenkins
her Truftee; and to avoid Charges, the Defendant con-
feffed a Judgment in the Grand Seffions in Wales. 'The
Defendant to prevent being taken in Execution, pays the
Money to Morgan Fenkins the Truftee, who gave a War-
rant of Attorney to one Yobn Deere, to acknowledge
Satisfaltion on the Judgmert, which was . done accord-
ngly. K < B .

~ The Bill was to compel the Defendant to pay the
Money again to the Plaintiffs, the Adminiftrators of Ka-
. tharine Williams, and decreed accordingly, with full Cofts,
the Court declaring it to be a Fraud in the Defendant,
who knew the Money was Mrs. Williams’s; to_pay it to
her Truftee; and the principal Evidence of ;the Fraud
“was, that there was a new Attorney made, or-named
to acknowledge Satisfaltion on the Judgment,.and not
the Attorney on Record, who was imploy’d by- Mrs. Wil-
liams. And although in this Cafe it was infifted, that it
~ +was hard to decree a double Payment in Equity, where
- the Money was really paid to the Perfon that Mrs. Wik
liams intrufted, and by Law was intitled to receive it;
" and the rather, for that in this Cafe Mrs. Williams lived
in London, {o that the Plaintiff who lived in Wales could
not have Recourfe to her, and had no other Way to avoid

. being taken mn Eecution.  Sed non allocatur.

Cafe 152.  7ook verfus 7ook.

10 Die Dec’.

in Court.

Plea of o REference to the Six Clerks, whether by the Courfe
vith the R of the Court a Plea of an Outlawry with the
verment of AAverment of the {ame Perfon ought to be upon Qath.
the Menity In the Lord North’s Time it was ruled, it might be with-
3;23 tot be ouLt Oath, becaule it might come in on the other Side to
: aver, that he was not the {fame Perfon.

§ - Per
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Per Cur. Being only the common Averment of Identi-
ty of Perfon, allowed the Plea’to be good without Oath,
but gave the Plaintiff Leave to amend paying rwenty
Shillings Gofts. . Per Lord Hutchins, to avoid Pleas of Qut- 4 god Me-

thod ro avoid

lawry, may make all that have Qutlawries againft him the Plea of
, LI . : anOnutiawry,
Defendants. ' ' ' 1s to makgr’
i all thofe, that

have Outlawrics againft the Parry, Defendants.

Anonymus. sy

in Conrt.

Legacygiven
Legacy was devifed to a Child, payable when to 5 Child

. . v ayable
Twenty-one, and he dies before, his Adminiftrator fhall Nhon 1,

have it, but he fhall wait and expe& for it, until fuch ¢, fifm,
Time as the Son would have been Twerty-oné, and this his Admink

confirmed upon an Appeal to the Houfe of Lords, tho’ have the Le-
« . N . . ac ’ t .
the Lord Nostingham for fome Time doubted whether it fial ‘gay for

‘ E ‘HE Cafe of Cloberry and Lampen cited, where a 2 Yen siz.

fhould not be paid prefently; but it was faid, thas was %;qf;“a;“fh*’;
but an Invention to encourage Adminiftrations. ﬁl‘&"f{véﬁ he
would ha;e

come to 21.

Vide Saunders’s Cafe, Legacy payable at Twenty-oné, the
Child dies in Minority. If by the Will it was to be
paid with Intereft, it fhall be paid to the Admiiniftra-
tor - prefently; but if it does not carry Intereft, the
Adminiftrator muft expe&, untl the Child would have
attained the Age of Twenty-one.

DE
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Gite 184, Cookes verfus Mafcall & econtra.
an 19.

Marriage A- W N Eighty-two a Marriage was treated to be had be-

%ﬁ‘;i‘;‘?ﬁié": tween the Plaintiff Cookes and the Defendant Mafeall’s
,‘,‘.’,’Sﬁ;’f&ﬂ"y Daughter, it being pretended Sir Thomas Cookes would
;2:‘3;3123" make a confiderable Settlpment on the Plaintff his
o be per- Kinfman, and Propofals being made in order to mutual
"M Settlements, Mafeall to fettle forty Pounds per Amm. in pre-
s a0 2/ {ent,  and Edward Cookes the Father, to {ettle the Rever-
fion of his Eftate at Wick, after the Death of him and
his Wife, and to allow his Sen zwenty Pounds per Ann.
for Maintainance in the mean Time, and Mafcall to
fettle Reverfions of Copyholds, Part after the Death of

himf{elf and Wife, of the Value of eighty Pounds per 4pn.

In 1684, a Meeting was appointed and held at Wo-
cefler in order to a full Agreement; there the Propofals
were difcourfed on, and all Parties feemed to allow
and approve thereof. In Offober 1684, Cookes the Fa-
ther, with one Baker an Attorney, came over to Mafcall’s
Houfe at Fordebigg, in Order to make a full Agreement

2 touching
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touchmg the Settlement to be made on the inteaded
Marriage: Mr. Baker having difcourfed both Parties,
p1oceeded to draw the Agreement into Articles in Wri-
ting, to be mutually figned by the Parties ; but before
the {ame were ready for Execution, upon lecourfe be-
tween Mafcall and Cookes they dlfagree And Mafeall by
his Anfwer {wore pofitively, that he then refle&ting that
Sir Thomas Cookes had refufed to make any Settlement on
his Kin{fman, as it was pretended he would, and
Cookes the Father allo refufling to fettle a further Eftate
upon the Plaintiff to anfwer the Reverfion, that Mafcall

lettled expe@tant on the Death of his Mother Wallis, he

therefore” refufed to proceed any further mm Order to
perfef’c the Agreement, and never ﬁgned it: But Cookes
put up what Baker had wrote into his Pocket, and fo
they parted, and had no further Meeting nor Treaty:
But old Cookes {wore that after the Articles were drawn,
they were read over and agreed to, and that Mafeall pro-
mifed to meet at another Time to execute: That young
Cookes was afterwards permitted to come to Mafcall's
Houfe, and in December 1684, married his Daughter,
Mafcozll being privy to it, helplng to fet them forwards
in the Morning, and entertaining them, and {eemed well
pleafed with the Marriage, upon thelr Return to his

Houlfe at Night.

Upon this Cafe Cookes the Father, having by his An-
{fwer offered to perform the Agreement on his Partj the
Court thought fit to Decree Mafcall alfo to perform the
Agreement, according to what was contained in the

Writing drawn by Baker, though that was not figned by -

Mafcall, as was intended it fhould have been, nor any
other Agreement reduced into Writing.

Fff Douglas
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Cafe 155 Douglas verfus Vincent.
One by Let- HE Bill being for one Thoufand Pounds, as promi.
;‘f:,;‘(j’d;;_l“s  {ded by Sir Matthias Vincent with his Niece by a Let-

mifed 1ocol tey under his Hand, but in the {fame Letter he difTua-

Niece, but ded her from marrying the Plaintiff, yet was afterwards

in the fame . A .

Letter dif- prefent at the Marrlage, and gave her m Marrlage.

fuaded her

from marrying the Plaintiff, but afterwards was prefent at, and gave her in Marriage. Cur. would
not decree the Payment of the 1000/, but leave the Plaintiff to his AQion at Law.

In this Cafe the Court would not decree the Payment
of the Thoufand Pounds, but left the Plaintiff to bring
his A&ion to recover it as he could at Law.

Cafe 186 Faircbeard verfus Bowers.
?Pdvg"fn“e’;ff "7 ( v Evrge Bowers, a Freeman of London, having three Ba-
given by 4 ftards by Foan Faireheard, confefles a Judgment to

Londm, pey- her in ome Thoufand Pounds, defeafanced for Payment of
able three

Monthsafeer five Hundred Pounds in three Months after his Death.
his Death,

is to be poft-pened to Debts by fimple Contra&, and to the Widow’s cuftomary Parr, but will bind
the Freeman’s legatary Part.

Decreed that this Judgment being voluntary, it fhall
not prevail againft Debts by fimple Contralt, nor againft
the Widow of the Freeman, but that the muft have her
Share according to the Cuftom of the City, without any
Regard had to this Judgment; but his Debts being paid,
the Judgment would bind the legatary Part.

2

Wifeman
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Wifeman verfus Vandeputt. Cafe 187,

an, and
on 21 Marti:.

HE Plaintiffs being Aflignees under a Statute of 4. being be
Bankruptcy taken out againft the Bonnells, brought I%a >¢*

. ! configns
their Bill for a Difcovery and Relief touching two Cafes gzzdfnt; B
of Silk at firft configned by Altenory and Altoery to the Circomitan-

cesin London,

Bonnells, then confiderable Merchants m London; but be- pur be.
fore the Ship fet fail from Leghorne, News came that fore the

Goods ar-

the Bonnells were failed, and thereupon dltenory and Altoery riva becomes
. ~ ¢ rupt.

alter the Confignment of the Silks, and confign them IfA.NfanPby
to the Defendant. Y oA,
Goods com-

ing into the Hands of B. or the Affignces, ’tis allowable in Equity, and B. or the Affignees, fhall
have no Relief in Equity.

Upon the firft Hearing, the Court ordered all Letters,
Papers, ¢ to be produced, and that the Parties pro-
ceed to a Trial in Trover, to {fee whether the firft Con-
fignment, notwithftanding the Altering thereof, and
new Confignment made, before the Ship {ailed, vefted
the Property of thofe Silks in the Bomnels; and
upon the Trial, and Verdi&t™ being given for the
Plaintiffs, the Caufe now came on upon the Equity
referved.

The Court declared the Plaintiffs ought not to have
had fo much as a Difcovery, much lefs any Relief in
this Court, in Regard that the Silks were the proper
Goods of the two Florentines, and not of the Bonnells,
nor the Produce of their Effelts; and therefore they
having paid no Money for the Goods, if the Ealians could
by any Means get their Goods again into their Hands,
or prevent their coming into the Hands of the Bank-
rupts, it was but lawful for them fo to do, and very al-
lowable in Equity.

And
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And it was fo ruled in the like Cafe between Wigfall
ant.Ca, 151 and Mortenx, &c. and lately between Hirchcox and Sedg-
wick in Cafe of a Purchafe, without Notice of Bankrupt-
cy. Therefore decreed an Account, if any Thing due
from the Lalians to the Bomnells, that fhould be paid the
Plaintiffs, but they thould not have the Value of the
Silks by Virtue of the Confignment or Verdit, and
put the Italians to come in as Creditors under the Statute
of Bankrupts. |

Lol a5, Bentham verfus Alfton.
dnt, O 154 ;N O&or Tudor the Incumbent, having leafed the Rec-

of a Parfon- B

o e eing g tory and Tithes to three of his Parith at three Hip-
old, he toge- dred and Twenty Pound§ per Ann. for thr.ee Tears, rendring
Grantee of Rent half yearly at Midfummer and Chriftmas, the Doctor
;*;fd’;f]ﬁ;ﬁm being ol'd, .the Leflees upon taking a new Leafe, defired
in « Leafo of the Plaintiff, who had a Grant of the next Avoidance,

rendring the t0 join therein, that they might be fure to enjoy their
iy u, Bargain, who agreed accordingly. Do&or Tudor died be-
aﬂr{é"’fg;g’;{’ fore Midfummer the laft half Year’s Day, the Leflces ha-
mas. Ineum- ving firft colleCted and got all, or greateft Part of the
bent dies be- - :

fore Midfum- L1thes, e,

mer Day.

'The Leflce gathered in the Tithes, except a fmall Part which he got in afterwards. Who fhall
have the Aidfummer Rent ?

The Plaintiff in Equity would have had a Decree for
the half' Year’s Rent ; firff, becaufe he was bound by the
Agreement ; for if the Doffor had died before any Tithes
colletted, yet he was bound and muft have permitted
the Leflees to have enjoyed. And fecondly, becaufe the
Leflees had received {fome Tithes after the Death of Do&or
Tudor, which was an Evidence, that they looked upon
their Leale as continuing, and alted under the Agree-
ment made by the Plaintiff,

But

;
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But it was objelted, if the Rent was payable to any
one, the Executors of Doltor Tudor had a better Right
than the Plaintiff, and they no Parties.

Per Cur. Of Opinion in the old Books that the Fee is
in the Patron during the Vacancy, and a Releafe to him
alone is good. Recommended it to the Parties to end
the Matter by Compromife.

Newman verfus Barton. Cafe 18,
}ﬂﬂo 31.

HE Queftion being whether an Executor fhould vol. 1. page
compel a Legatee to refund. And the Cafe of ‘;";;f‘“dcaf"

; i i id in Where AL
Grave and Bainfon cited, where one Legatee being paid in JVhere tor,

full his whole Legacy, and there wanting Affets to pay Legatees

- fhall refund
the other Legacies, it was decreed for the Benefit of the o unficsfied

unfatisfied Legatees, that the Legatee who had received Sreditors.

But where

his full Legacy, fhould refund, and be paid only in Pro- an Execuror
. J has made a
portion ; and the Cale of Hodges and Waddington where voluntary
a Creditor compelled a L fund Peyment to
p egatee tO reiund. a LCgatec,

he fhall nog

make him refund, Otherwife if the Exccutor paysa Legatee by Compulfioz.

Per Cur. A Creditor fhall follow the Affets in Equity,
into whofoever hands they come. But where the Executor
had voluntarily paid the full Legacy, and afterwards
Affets proved deficient to pay the other Legacies, they
conceived neither the Executor, nor any of the other
Legatees fhould compel him to refund; but if the Pay-
ment had not been voluntary, but he had recovered his
Legacy by Decree, there he fhould have refunded.

Ggeg Waittingham
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Cafe 190 Wb}'ttiﬂgbdm ver{us 7horunburgh & al.

}f;;ggg';ij;’ HE Defe‘ndant Y:bornburg/y in March, 1689, caufed
ilfjifgeri;ﬁnz i | a Pohcy of Infurance to be drawn for the ’En-
by Frand for {uring the Life of one Edward Harwell for a Year,
‘;{;;}f;b‘;‘:,{‘at and left it at one Samuel Luplon's Office, to get Subfcrip-
ﬁ:ﬁ; d;ﬁd tions at five Pounds per Cent. Premium ; and tQ.draw m
the Premi- the Plaintiffs and others to under-write the Policy, pro-

um received

on the Poli- cured one Marwood, a near Neighbour of Harwell’s to
¢y to go it under-write ose Hundred Pounds; and he giving out he
knew Harwell healthy and like to live, and the Plain-
tiffs relying on {uch Information, under-wrote the Po-
licy. Whittingham for a Hundred Pounds, the other four

for fifty Pounds apiece. Harwell {oon after died.

It appearing that Thornburgh had no Eftate or Intereft
that depended on -Harwell’s Life; that Marwood’s Sub{crip-
tion was only colourable to draw in others, and that Har-
well was in a languithing Condition ; though Marwood
affirmed and pretended he was his Neighbour and a
healthful Man, and the Plaintiff having upon the firft
Difcovery of the Contrivance offered to return the Pre-
miwm, and publithed the Fraud to prevent others from
being drawn in; and the Defendants intending to get a
very large Subfcription, having by a like Contrivance,
got between one and two Thoufand Pounds on making the
like Infurance, on the Life of William Sweeting, the
Court therefore decreed the Policy of Infurance to be de-
livered up to be cancelled, and a perpetual Injuntion
againft the Verdit thereon obtained at Law, and the
Plaintiffs their full Cofts both at Law and in this Court,
and the Money received for the Premium to go in
Part of their Cofts.

I

Mergrave
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Mergrave verfus Le Hoote. Cafe 191,

HE Plaintiff’s Bill was to redeem a Mortgage _—
made by his Father to the Defendant, who by 236

. a1 L . A mak
Anfwer infifted, that the Plaintiff’s Father had made him py ke

two feveral Mortgages of {everal Lands, that the Plain- Morwages,

. . and dies,
tiff endeavoured to defeat him of one of thofe Mortga- and one of
. . v . the Mortea-
ges, by Reafon of an Entail, and hoped that in Equity gesis of sn
he {hould redeem both or neither. Egt:iil?ri o

deficient in
Value. 'The Heir of the Mortgagee fhall not be admitted to redeem one, withour redeeming
the other.

Per Cur. He thall redeem both or neither; and fo if
one Mortgage had been deficient in Value, and the o-
ther Mortgage had been more worth than the Money
lent upon it, the Heir fhould not have been admitted to
redeem the one without the other.

Miller verfus Warren. © Cafe 192,

Feb 19,

IR Fobn Borlace by his Will devifes to the four Chil- Devie of o
dren of Sir Henry Miller one Thoufand frve Hundyed iso01. to 4.
Pounds apiece in this Manner, wiz. to Nicholas Miller one}:Y ZE’,]:O?;I, .

Thoufand frve Hundred Pounds to be paid him, when he thall#0d if 4. die

attain the Age of Twenty-one ; to Benjamin Miller one Thoufand tt): fgeﬁfgge!:
frve Hundred Pounds, when he fhall attain the like Age; of e 1o

to Elizabeth Miller one Thoufand frve Hundred Pounds, to &t yet&,
be paid at eighteen, or Marriage; the like to Mary Mil- she Legacy,
ler ; and in Cafe one, or more of the aforefaid Children

{hall happen to die, before his, her, or their refpeclive

Legacy or Legacies thall become due to them as afore-

{aid, then my Will and Meaning i1s, that his, her, or

their Legacy or Legacies fhall be equally divided amongft

the Survivors of them; and in Cafe three of them fhall

happen
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happen to die before their refpetive Ages or Days of
Marriage, thepn my Will and Meaning is, that the afore-
faid Legacies to them bequeathed thall be and remain
to the Survivor of them. Mary one of the four Children
of Miller died in the Life-time of the Teitator: The
Queftion was, whether that one Thoufand five Hundred
Pounds fhould go to the furviving Children.

Decreed that it fhould furvive. If a Legacy is de-

viled to 4. at Twenty-one, and if he die before, to B. tho’

A. die in the Life of the Teftator, the Legacy fhall go

to B. But where a Man devifed three Hundred Pounds

4m.Caniz. to his Sifter, willing her to give thereof two Hundred

Pounds to her Child, fhe died in the Teftator’s Life-

Time: Bill by the Child for the swo Hundred Pounds
difmiffed.

Cafe 193. Norfolk verfus Gifford.

Feb. 20.

One Charges NE by Will charged his Lands with fix Thoufand

his Land . e Y ;

with Goon . Pounds for the Child his Wife was privemens enfi-

for the Chid ems of, if it proved a Daughter, with Claufe of Entr

his Wife vas for Non-payment. A Daughter is born, who died, the
pay 13 ’ ’

privement en-

g, if it Mother as her Adminiftratrix would have had the fix
povd & Thoufand Pounds raifed: But the Bill was difmiffed.

witha Claufe

of Entry for Non-payment. A Daughter is born and dies. 'The 6oool. fhall not go to her Ad-
nitniftrator. Am. Cafe 67, 88. -

4. Cafe 86 The Cafe of Powell and Morgan was cited, where a
Term raifed for the Portion of a Daughter was extin-
guifhed, by the Inheritance defcending on the Daugh-

ter, yet revived and fet up in Equity for the Benefit of
Creditors. 3

Aiford
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T

Alford verfus Earle. Cale 194

Lands in Barton Regis, if his Brother ohn Fackfor 1o his Daugh,
long live, by Will Fuly 17, 1658, devifes all his Intereft rer, and af

in Barton Regis, which he held for the Life of his Bro-news the

?Ofepb Fackfon {enior, poflefled for Ninety-nine Years of Ose devifes

. . . . . Leafe, and

ther Jobn Fackfon, with Liberty in nine Months Time to afirwards
e . a -
change the Life, to his Daughter Sarah, and defires her cii to his |

Life may be put in, in Lieu of his Brothers. On O&ob. ypry . o

20, 1659, he furrrenders the Term, and takes a new Rencwal of

the Leafe 1s

Leafe for the like Term of Ninety-nine Years, if hisa Revoca.
Son Fofeph Fackfon {o long live; and afterwards adds feve- ;‘{,’;{hef nd
ral Codicils to the Will, taking no Notice of this Leafe-i3re2 Co-
hold Eftate. | Will is & Re-
publication.

Firft, Whether Renewing of the Leafe be a Revocation
of the Devile to his Daughter Sarah. And

Secondly, If a Revocation, whether the Codicils a-
mount not to a Republication: The Cafe of Brer and Flovd 34
Rigden cited, where a Devife was to % 8 and his Heirs;
% 8. died, a new Publication after his Death will not
carry it to his Heir,

The Cale of Cotton and Cotson cited, tried in the Com- Teftaror foy-
. . ing his W
mon Pleas before Lord Chief Juftice Norzh, where the wasina Box

Teftator’s Saying his Will was in a Box in his Study, a- ;e 5047,

mounted to a new Publication. a Republica-

tion.

Hhh Edwin



210 De Term. S. Hill. 1690.

Cafe 195 Edwin Mil, and Stafford |
| & al, Owners of thep Plaintiffs.
Ship Falcon,

Eaft-India Company, Defendants.

Shough ~ . %IR Humphrey Edwin and Stafford the Part-owners,
¢y is fo pen- and Preftwith Mafter of the Ship Falcon, let her to
?“f'(eii’g;};a;aﬁo Freight to the Eaff-India Company, by Charter-party dated
be recovered Lpf 20, 1683, by which the Plaintiffs agreed to fit up

upon it at

Law, yet the Ship with all Neceflaries, fo as fhe might be ready

if th ; :
owpersof to fail by the 101k of March then next following, and

e ey fhe was to go from Port to Port, and to any Port or
Demand, - Place within the Limits of the Eaff-India Company’s Char-
Teve. ter, as they fhould direlt; but was to be difpatched
back for England on or before the 24th of Fam. 1684,

or {o foon after as to {ave her Moorfoon for England that

Year; or in Default of her being difpatched within the

Time aforefaid, the Owners were to pay four Months
Pemurrage, at fevén Pounds ten Shillings per diem for her
Moorfoon fo loft, and her Stay in India, after the 20th

of Fan. 1684, with this further Claufe, that the Com-

pany might detain the Ship in their Imployment in

Trade or Warfare for any longer Time, not exceeding

swelve Months, after the 20th of Fam. 1684, after the

Rate of feven. Pounds ten Shillings and fix Pence per diem

" Demurrage, until the Ship be difpatched from the laft
lading Port, or Expiration of the twelve Months, which

fhall firft happen; but after the swelve Months expired,

the Ship is to return to England, and the Company not

to be liable for any further Demurrage, or any Damage

that may accrue by her Detention after that Time.

The Company covenant, on the Ship’s Arrival in England,

to pay Freight for three Hundred and one Tun, and De-

mu 1‘1‘age
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murrage from the 20th of Fan. 1684, until the Ship
fhould be difpatched for the Space of #welve Months af-
ter the faid 20th of Fan. 16845 and it was thereby pro-
vided, that until fix Days after the Ship fhall have re-
turned to the Port of Lowdon, and made a Right and
full Difcharge of all her Lading, the Company are not
to pay, nor to be liable to pay any of the Sums of
Money agreed on for Freight or Demurrage, or for de-
taining the Ship in India, it being the Intent of the Par-
ties, that if the Ship fhould be loft either in her cut-
ward or homeward bound Voyage, nothing thould be
paid by the Company for Freight or Demurrage.

The Ship {et {ail according to the Charter-party, ar-
rived in India, and was mmploy’d by the Company in
trading from Port to Port for ome Year and upwards:
The Ship arrived in India Nov. 23. 1684, and was to
enter into Demurrage in four Months afterwards, which
was the 234 of March, 1684, and the mwelve Months
after (during which Time the Company by their Charter-
party might detain her) ended March 23, 1685. but the
Ship was imployed in the Company’s Service, {o that
the arrived not at Swrat until 1686, and from thence
was ordered to Bombay, where the Ship having been fo
long detained in thofe Seas, was furveyed, and found
not - {ufhicient for a Voyage to England; and on Sepr. 24,
1686, the Seamen were difcharged, and the Ship left
there.

The Company refufed to pay any Thing for Freight
or Demurrage, becaufe by the exprefs Provifion of the
Charter-party, they were not to pay until fix Days after
the Ship’s Arrival in England, and difcharged of her La-
ding; and if they were to pay any Thing, yet they
were to be charged with Demurrage until March 23,
1685, only, and for no longer, and fo it is provided by
the Charter-party, and refufed likewife to account for the

Value
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Value of the Ship, or thew how they had difpofed of
her.

Per Cur. Though the Charter-party is {o penned that
nothing can be recovered at Law, yet the Plaintiffs had
a jult Demand, and ought to be relieved in Equity; and
cited the Cafe of Wefland and Robinfor (where as in
moft Cafes there was to be no Freight paid for the out-
ward bound Cargo, but only a certain Rate per Tun
for the homeward bound Cargo,) when the Ship arrived
beyond Sea, the Faltor had no Goods at all to load the
Ship with, {o fhe was forced to come home with her
Ballaft: But in that Cafe the Court decreed the Payment
of Freight; and {0 was it done in a like Cafe of a Ship
that was hired at New Caftle for a Voyage to the Duke of
Cowrland’s Country, there being Freight to be paid only
for the homeward bound Cargo; and when the Ship
came thither, the Goods were feifed and attached, fo as
the Ship was forced to come home empty, and yet
their Freight was decregd.

In the principal Cafe the Court decreed the Compa-
ny thould account for what they had made of the Ship,
that they thould pay Demurrage according to the Rate
mentioned in the Charter-party, and that they fhould
alfo be charged in Refpe@ of Freight; but as to the
Quansum of the Freight, the Court would further confi-
der of it, in regard that by the Charter-party there are
{everal Rates agreed on to be paid, as Freight for the
homeward bound Cargo, wiz. for Callicoes, &c. Twenty-
one Pounds per Tun, for Salt-petre, &c. eighteen Pounds
per Tun, for Iron, Copper, Ue. fix Pounds per Tun ; and

therefore, before final Judgment, would be informed

what Quantities of thefe refpeCtive Commodities were
ufually brought home on fuch a Voyage, and how much
m Proportion to each other.

I Baden
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Baden &  al deitoref? |
Philippi nuper Com’ Pem-g Plaintiffs,  §afe 196
broke, s

Comitifl. Pembroke, Dom’;

Fefferies, & Domina |

Charlor ux ejus fil’ & rDetendants.
heres diéti Philippi Com’

Pembroke, )

Hilip late Earl of Pembroke, upon the Marriage of the nowr 4nt Cafe 5o

Countefs of Pembroke, in Confideration of ten Thoufand
Pounds Portion, and purfuant to Articles by which he
had covenanted to charge his Eftate in Glamorganfbire,
with a Rent or Annuity of one Thoufand three Hundred
Pounds per Amn. to her for her Life, and afterwards a-
greed to make it up one Thoufand five Hundred Pounds per
Ann. did by Indenture O&ob. 1, 1675, demife to the
Earl of Sunderland and Yord Godolphin his Manors and
Lands in Glamorganfbire for Ninesy-nine Years at a Pepper-
Corn Rent, and by Indenture O&ob. 2. 1675, the Earl
of Sunderland and Lord Godolphin redemife the Premiffes
to Earl Philip for Ninety-eight Years and eleven Months at
a Pepper-Corn Rent during bis Life, and after his Death
one Thoufand frve Hundred Pounds per Amn. by halt yearly
Payments, during the Life of the Countefs, for her Join-
ture, and after her Death a Pepper-Corn Rent during
the Refidue of the Term, with a Covenant for Payment
of the Rent, and a Claufe of Re-entry for Non-pay-
ment.

The {aid late Earl by Way of Demife and Redemile,
bad fecured the Payment of feveral Annuities for Life,
I11 iz,
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vz, for {ecuring an Annuity of feventy Pounds per Arn.
to one Uphill for Life, the f{aid late Es/ and his Tru-
{tees had demifed a Meadow called Burdensball Meadow to
Richard Uphill for Ninety-nine Years, and Uphil{ by Inden-
ture bearing Date the next Day after redemifed the
Premiffes to the late Earl for Ninety-cight Years and fix
Months, referving the Rent of feventy Pounds per Zun.
during Uphill's Life, and a Pepper-Corn during the Refi-
due of the Term, a Claufe of Re-entry, and a Cove-
nant from Uphill, if the Rent was paid, to {furrender the
Term; and in like Manner {fecured other Annuities to
Negus and others.

The {aid Earl alfo with his Truftees, to fecure four
Thoufand Pounds to his three Sifters, and four Hundred
Pounds per dmn. to the prefent Earl, demifed feveral
Manors and Lands in Moumouthfbire to Villers, Salladine
and Chomley for five Hundred Years, in Truft out of
Rents and Profits to raile the Intereft of the four Thou-
fand Pounds, and the fowr Hundred Pounds per dun. to
the prefent Earl for his Life, clear of all Taxes and
Deductions, under a Provifo that on Payment of the
four Thoufand Pounds and Intereft, and {ecuring the four
Hundred Pounds per Ann. to the now Earl’s Content,
they fhould at the Requeft of the late Ear/ furrender
the Term.

The {aid Earl in November 1682, demifed the Manor
of Patney in Wilts for one Thoufand Years to one Clerke,
as a collateral Security for his Enjoyment of the Manor
of Eaft Overton, which he had bought of the late Ex/,

And Fune 18. 1683, by Articles under Hand and
Seal, did covenant for him and his Heirs for five Thou-

fand trvo Hundred Pounds to convey to Pinfeint and his

Heirs the Manor of Patney, and Pinfeint covenanted in a
Week afcer the Conveyance made, to pay the frve Thou-
fand 1wo Hundred Pounds, Pinfeins pays Part of the

Purchafe-

5
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Purchafe-Mcney to pay off an old Statute and other In-
cumbrances, and before any Conveyance made, the Earl
dies greatly indebted by Bond and otherwife.

Upon the firft Hearing of this Caufe by the Lord
Chancellor Fefferies on Fuly 11, 1688, allifted by the
Mafter of the Rolls, Mr. Juttice Lutwich and Baron Powell,
it was decreed that the Term for Ninety-nine Years raifed
for {ecuring the one Thoufand frve Hundred Pounds per Ann.
to the Countefs for Life, was raifed only for a particular
Purpofe, and that being done, then to attend the In-
heritance, and go to the Heir, and not to be taken as a
Term in Grofs, to be Affets to anfwer Debts by fimple
Contralt; and that Pinfeinz bemng willing to go off, he
fhould be repaid, and his Purchafe difcharged, and refer-

ved the Confideration of the other Points for further
Debare.

A. articles

Now upon Debate before the Lords Commiffioners, they to i Lands,
were of Opinion that the mortgaged Terms derived out 224 dies be-

fore a Con-

of the Earl’s Inheritance, were Aflets, and liable to Bond- veyance
maaeg. )

Debts only, and not to Debts by {imple Contradt; and Heirdecrecd
decreed Pinfeint’s Purchafe fhould go on, and the Heir [0 v

and the Pur-
