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“To the nght Honourable

P E T E R
Lod K I N G,

Baron of OCKHAM,

Lord Hica CuaNCELLOR Of

GREAT BRITAIN.

AV1 N G in Obedlence to an
‘Order of that Court Where
your Lordfbip now preﬁdes fupervifed

alygl* fitted for the Prefs one Volume of
<l a Mr.



The DEDICATION

Mr. Vernon's Reports, we beg leave to
lay it before yoar Lordfhip; Anad this
we the rather prefume to do, that by
prefixing your Lofdfhip’s Nate to
this Work, we may do Juftice to the
Menory of that Greai Man, whofe
Abilities in his Profeflion were fo well
knowrnr to yeur Lordthip.

Thefe Reports, how ufeful foever they
may be in themfelves, would have
been muth more valuable, if they had
been brought down to your Lordfbip's
Time, and had taken in the Decrees,
which are made by your Lordfbip with
fuch dli‘tmgulﬂamg Judgment; -and {o
1mpart1al a Regard to the Rules of Ju-
ftice and right Reafon.

His



_ TheDEDICATION,

- His:Majetty. in intrufting. your Lord-

fhip with the Cuftody: of - the Great: Seal;,
Has. ne lefs grasified: che Defires. of his.
People, than given.a: convincing Proof,
(if any can be wanting after what his
Majefty has already done) how much
he confults the publick Welfare: And
when it is confidered how agreeable his
Majeflys Choice of a Chancellor has
been to the whole' Nation; your Lord-
fhip, we hope, will permit us to fay,
there muft-be fomething very uncom-
mon in a Perfon, in whom the differ-
ing - Sentiments of all Parties fo in-
tirely unite.

May your Lordfhip long enjoy the
Honours, which you have fo deferved-
ly dcquired, and may thofe Labours,

4 which



The DEDICATION.

which are fuftained by your Lordfhip
with fuch unwearied Patience for the
pubilick Good, be attended with Suc-
cefs fuitable fo the Zeal, with which
they are undertaken.

We are
o L
_ﬁojibu;ifﬁl, and
-moft Obedient Servants,

Win-Peere Wiliams.
Wm. Melmoth;
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Termino S. Hillarii,
1680,

In CurRiA CANCELLARIZE. Lard Chancelor

Notringham
11 Febr, 1680,

7 ko. Tiffin, Brother and Heir

of Robert Tiffn, EPlamtiﬂE Cte v

MﬂUTlﬁn, Executrix of Ro-
bert T{ﬁﬂ, Crick and Gmomg,%Defendants.

B0 BERT Tifin purchafed the Lands in * < Repss.
: : . . 55

2 queﬁ:lon, and took the Fee in hlS own A Man pur-

N N e, an dan Aﬂigl‘lment of the Mott- chafesLandand

. & ;
gageterm for Yearsin the Names of the oo

A WA Defendants Crick-and Groomein truft, and = Afiga-

i . . . meatofa Term
e el made his Wife the Defendant Mary Ex‘iﬁ * Trafees
- ame;  the

ecutrix. The Plaintiff as Heir brought rem fun s
this Bill for an Affignment of the Term; for thar it was % tbe lohe-

ritance, tho’
o attend the Inheritance. not faid in the

Py Affignirene it
: fhould do fa.
The Defendant the Executrix infifted, there was no
mention in the Affignment, that the Term was to attend
the Inheritance; and that it was a2 Term in grofs, and
ought to be enjoyed as a Chattle;; and was Affetts.

B Lord



2 De Term. S, Hill. 1680.

The Cotom  Lord Chamcellor, A Term in the Owner is Afferrs at Law,
of London et but 2 Term in Truft is not to be made Affetts in Equity;

not prevent the

anendance of 2 and it would be dangerous to Purchafers to make it fo:

Term on the

toberinnce  and cited the Cafe of Greeme and Lambert, where it was ad-
¥ g judged the Cuftom of London fhould not prevent the at-

cofe 5. tendance of a Leafe on the Inheritance : and Decread che
Truftees to aflign the Term to attend the Inheritance.

Dk
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Termino Palche,

Anw’ Regw Car 1l Regis 33, Annoque
Dom. 1681.

In CuriA CANCELLARIA.

HWinn verfus Littleton.

' INN being feized of divers Lands in Fee in the
feveral Counties of G. M. P. within the Do-
minion of Wales; - and having likewife divers other Lands
in other Counties wichin the Dominion of #ales made o-
ver to him in Morgage, he by his Jat Will devifes all
his Lands in the Counties of 6. M. and D. to Sis Fobn Wim
"and his Heirs, and devifes 2 Rent-Charge of 80 . per An-
num, iffuing out of the fame Lands, and then bequeaths di-
vers. Legacies to the Value of 1500/ And then comes
this Claufe in his Will, viz. The Refidue of all my Perfo-
nal Effats 1 give to my loving Executor, (leaving 2
Blank for the Name of his Execuror) And: upon this Will
the Queftion was, Whether the Lands he had in Mortgage
fhould. pafs w Sir Febn Wim by the Devife of ai% his
Lands; or whether the Lady Littletow, who was next of
Kin, and was his Adminiftratriz, fhould have them:

Upon bearing Caunfel, it was decreed per Lord Chan-
celler for she Adminiftrarix. And in this €afeit was de-

clared

Cafe 2.

2 Ch, Rep. 510

A Man feized

in Fee of divers
Lands, and ha-
ving alfo Lands
mortgaged to
him, devifes all
his Lands to A,
and his Heirs.



De Term. Pafch. 1681.

clared by the Lord Chancellor, that always, when a Mort-
gagee dies, and makes no Devife of the Lands he has in
Mortgage, they fhall go to the Executor. And in London
there is this fpecial Cuftom, That Lands in Mortgage are
always reckon'd the Perfonal Eftate of the Mortgagee, he
being a Citizen. And as to the Principal Ca(%, it was

obferved,

Firff, That the Teftator doth make fpecial Mention of
the “three Counties in which his own Lands of Inheritance
lay, but not of the Counties in which the mortgaged Lands
lay, but adds a General Claufe currente calamo, or elfeawhere
cwithin the Dominion of Wales; and having thus delcended
to Particulars, he has thereby {o limited and circumfcribed
his Intention, that the General Forsuitous Claufe cannot open
orenlargeit, for that is but in the nature of an Er cerera,
and may ferve to fetch in {mall Parcels of Land, that were
the Teftator’s own Inheritance, that lie out of the faid
three Counties, if any fuch there are (as in Truth in this
Cafe there’ were) but fhall never reach the mortgaged Lands,
which are of a different Nature; and the raier, for that
in this Cafe the mortga%:d Lands were'of ‘great Value, and
equivalent, if not exceeding, the Value of his other Lands,
and therefore muft not pafs by fuch a General Claufe, asif
they were only Skirts and Members of the other Lands.

Secondly, For thathe by his Will hath charged the Lands,
that pafs by this Devife (of all' his Lands) with a Rent-
Charge for Life, and no Man can be thought fo improvi-
dent as to grant 2 Rent, for fo grear an Eftate and of fo
long a Continuance as for Life, out of Lands which are
every Day redeemable ; altho’ it was anfwered, that when
the Mortgage fhould be redeemed, every one fhould have
Part of the Money pro Rata for their feveral Interefts,

Thirdly, Suppofe the Devife had been of all his Lands
in the faid three Counties, as in this Cafe it was, and
then without more he had faid, that the reft of his Perfonal

2 Eftate



In Curia Cancellarie. 5

Eftate thould go to his Executor, there pethaps the mort-

ged Lands fhould pafs, for otherwife there would be no-
gtl?ing to anfwer and make Senfe of that Claufe, And the
Refidue ?;ny Perfonal Effate, &c. for thar doth imply,
that he had already devifed. fome Part of: his Perfonal E-
ftate; or at leaft it fhews, -that he meant Parr of it fhould
have paffed : ‘But as this Cafe-is, thofe Words, - Refidue 'of
bis- Perfonal Effate, are withoutany  fuch Conftruction, well
underftood and effetually anfwered; for before that Claufe
in his Will he had. devifed divers Legacies, that in the
Whole did amount unto 1500/ And forafimuch as the
Adminiftratrix in this Cafe was neareft of Blood to the
Teftator, .and therefore as well intidled to the Equity of
this Court, as the Devifee, who was more remote in Blood,’
although he was of the fame Name, . and this being a Cafe
purely of Conftruction, for that thefe mortgaged Lands.
cannot pafs to the one or other of them byrttie Words of
the Will; and fo there is Conftruction againft Conftru-
¢ion, and not a Conftruttion againft the Letter of the:
Will. Hereupon it was decreed that the Adminiftratrix:
thould have the faid mortgaged Lands.

The Earl of King flon verfus the Lady
Elizabeth Pierepont.

Cafe 3.

TIHE Cale was thus: Gearvafe Pierepont devifes by rocool it by
_ his Will 100001 to procure by all lawful Means 2 tes tose.
Dukedom 1o the Head of his Family, fo that it be within dometo the
a Year after his Deceafe: And a Bill was exhibited to Famiy.
have the Mony applied accordingly ; but upon a Demur-
rer, it was adjudged againft the Plaindff, as well, for that
it is illegal to acquire Honour for Money, as alfo for that
the Bill was not exhibited within due Time, o as to at-

tach the Mony in Equity within the Year.

C Love



6 De Term. Pafch. 1681.

Cafe 4. Lm Verrus ® o 0o v o
Eonion e Citizen of London being poffefled of a Perfonal
;“{“;‘,;‘;r';;' Eftate to the Value of 18000 /. and havin

in fiew of bis made 2 competent Lointure to his Wife on his Marriage,
oy ‘share of it Was agreed, that he mighe difpofe of two Thirds of his
bs Paforsl  Perfonal Eftate by his Will, wiz. One third Pare, which
thea by Wil Would have belonged unto his Wife, had he not made a
Binas of bis Scttlement upon his Marriage in lieu thereof, by which
Pecfoual Ete Means her cuftomary Part comes to be at his Difpofal ;
ters, andqfe and one other third Part, which is the Legatory Part,
som b which every Citizen may difpofe of by his Will; and ha-
ving two Sons and two Daughers, he makes his Will,
ancF by it devifes two Thirds of his whole Eftate to his
Daughters, and one Third to his Sons: Hereupon the
Chamber of Lomdon would have diftributed his Eftate in
this Manner: Firft, To make an equal Divifion of the
Cuftomary Part, wiz. of 6ooo/l. amongft all the four
Children, which was 1500/, a-piece, then allot two
Thirds of the Refidue to the Daughters, and one Third
to the Sons; fo that by this Divifion each Daughter thould
T et i have only 5500/ and each Brother fhould have 35001
fion Gall e But the Lord Chancellor declared, that the Intent of the
i Teftator did to him plainly appear to be, that his Daugh-
ters fhould have two entire Thirds of his whole Eftate,

which is 6ooo I a-peice ; and it was decreed accord-
ingly.
ted

DE
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DE
Term. S. Trinitatis,
33 Car’ II. Regis.
In Cur1ACANCELLARIZ.
Sir Edward Turner's Cafe. Cafe 5.

: Emorandam, That about Michaelmas laft it was Ad-  Feme por
judged in an Appeal in the Houfe of Lords, in &% por®
the Cafe of Sir Edward Turner, That a Term being af- mwrics. The

Husband may

figned in Truft for a Feme by her former Husband, and dipos of i
fhe afterwards intermarrying with the late Lord Chief Baron

Turner, who aliened the %’erm, That the fame was well

pafled away, and that the Husband might difpofe there- odewic, if

the Term is A~

of; and my Lord Chancellor's Decree was thereupon re- figaed in mut
verfed : But it was agreed, that where a Term is affigned 5r W%

in Truft for a Feme by the Privity and Confent of her é:‘;‘im::
Husband, there without doubt the Husband cannot in- » pp rin.

termeddle or difpofe of it. s
Newcomb verfus Bonbam. Cafe 6.

2 Ch.Rep, 48,

, Man being {cized of Lands'in Fee, makes.an Abfo- & s,
lute Conveyance thereof to the Defendant Bowhem ; 4 Menee &
but by another Deed of the fame Date the Lands are b during the

Life of the
made redeemable upon Payment of 1000/ and Inte- Morgigor on-

reft at any time during the Life of the Grantor; and in J5J%5

cafe the Lands fhould not be redeemed in his Life-time, -
then he Covenants that the fame fhould never be redeem-
' ed.
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mdia wised. The Grantor dies before the Lands are redeemed,
G oo and his Heir ac Law exhibits a Bill to have a Redemption.
foredo{bdil_lhil
”;m“‘::‘; It was in Proof in the Caufe, that the Mortgagor had
cqonry. 2 Kindnefs for the Mortgagee, as being his near Rel4tion,
where e De-and did intend him the Lands after his Death, and that
fed. the Claufe of Redemption was put in only uFon the Ac-
count that the Mortgagor was then a Batchelor, and fo
might marry, and have Iffue; but that his full Intent was,
that in cafe he dyed without Iffue the Mortgagee fhould
have the Lands abfolutely without Redemption; And al-
fo that the faid one thoufand Pounds was really the full
Value of the Eftate at the time of the Conveyance, but.it
afterwards happened to be a good Bargain, it being a Re-
verfion after two Lives, and the two Lives happening to
die within a fhort time: And it was urged that the Mort-
gagee run hazard enough, for that as it happened to be
a good Bargain, it might have been-a bad one, and yet
he had no Covenant nor other Remedy to compel the
Repayment of his Money, for the Mortgagor had time
to redeem during Life; and fuppofe the Mortgagor thould
have lived 30 or 40 Years after the Mortgage made, and
then had come to redeem, as he mighe have dore, there
had been all the Intereft upon Intereft thereby loft, which

comes to more than the Principal. :

The Lord Chancellor was of Opinion, that although the

Mortgagor had timeto redeem during Life, yet the Mort-

Once s Mor- gagee might have compelled him to redeem, or have fore-
B ton. clofed him : And faid that ic was a General Rule, Once 4
goge. Mortgage, and always a Mortgage; And in regard the E-
see e Cuteof Hate was exprelsly redeemable in the Mdrtge;gor’s Life-tiine,

Horriee g it muft continue fo afterwards, and therefore Decreed an

?;fle 3. & Account and a Redemption.
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In CURI'A,CANCELLARIJE.

Prodgers verfus Phrazier. Cite 7.

T HE King by his Letters-Patents grants to Sir Alex-» ChRep. 7o,
ander Phrazier the Cuftody of one Bridgett Demnis, The Cutody
an Ideot, ¢c. by very full words. Habend’ to Sir Alex- ;fn:;t“m
ander Phrazier, his Executors, Adminiftrators and Affigns, ted toa M,
during the Ideotcy of the faid Bridgert Defmis; and now Adminitraees
upon the Death of Sir Alexander Phrazier, Mr. Prodgers a "o Alligos.

Bedchamber-man begs the Cuftody of the faid Ideot, and _But 7. .

. Cafe 129,
obtains Letters-Patents for the fame. , where it was

" geferred to 2
The Point in this Cafe argued by the Council was, Ty

whether the Cuffody of an 1deot can by Law be granted to a
Man, his Executors, Adminifivators, and Affigns. And, Firff,
A Difference was taken and agreed on all Hands between
the Cafe of an Ideot and a Lumatick ; that in the Cafe of a
Lunatick, itis only a Truft in the King, and no Profit
by Law intended him thereby; But in the Cafe of an I-
deot it is otherwife; for the King by his Prerogative
has an Intereft in the Eftate of the Ideot, and 2 Right to
the Profits thereof; and to that Purpofe was cited the Sts-
tute de Prevogat’ Regis: and it was urged by Mr. Holt, that
where the King has a Prerogative, it is intended for the
King’s Advantage, and not for the Benefit of the Sub-

D ]C& 5



10 De Term. S. Mich. 1681.
# -

je&t; and that the King has in this Cafe a Prerogative, he
cited Dame Hales's Cafe, where a Man marries an Ideot,
and has Iffue by her, whereby he becomes Intitled unto
her Eftate during his Life in his own Right; yet if after-
wards by Office the be found an Ideot, the King by his
Pectogative dhall have the Lands: And it was reembled
to the Cafe of a Ward, where Littleton's Text is, That the
Wardthip of a Temant in Capite fhall go to the Executors,
but otherwife of 2 Wardfhip in Sorcage: and the Reafon
is, that in the firft Cafe there is a Profit by Law intended
to the Guardian or Committee, and an Inttreft vefted,
but in the other Cafe, only a Truft: and although Eftates
at Common Law ought to have a certain Commence-
ment, and a cerain Determination; yet there are many
Interefts of this Nature allowed in Law, and are called
incerta Imterefle; as where Land is extended againft the
Hext upen the Recognifinte of his Anceftor; the’ Conu-
fee §s o hold uneil fach time 28 the Money tall be tevyed,
atd the Grane of the Goods of a Perfon outlawed is, un-
ul the Outlawty fhall be reverfed; and there are divers
oxher Cafes of the like Nawre: and Mr. Sevjeant Maynard
%;lt thit Calt, where the King grants the Cuftody of a
ard ‘quem din in mawibus wnoffris extiterir, thar is, untl
fuch time as Livery fhall be fwed. And it was faid by Mr.
"Wallop, that this is only a private Minute Truft, and nene
of the great Trufts; asare {uch, as concern the Admini-
ftration of Juftice, or the King's Revenue: And yet in 2

lare ‘Cafe in the Exchequer, between Sguib and
it was adjudged, thar the Office of a Tuller of the Exche-
er mighe be Granted to One, his Executors, Admini-
g;ators and Afligns.  And it was faid by Sir Prancis Win-
wingtom ahd Mr. Pollexfen, that altho® there had not been thofe
Words in the prefent Grant, of Executors, Adminiffrators,
and Afgns, et the King having granted his Incerelt guam
@y, the ‘Gid Bridgert Devnis Ihou%d continue an Ideor, it
thould have pone to the Executors of the Grantee. And
it ‘was ‘obferved, that the Stature of the 32 of H. 8, con-
cerning the ‘Cours of Wards and Liverys, ranks 1deots ‘and
Wards
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Wanrdsin the fame degree: and likewife that in Fzz, N. B.
139, and 232, The Wardhip of an Infapt is called the
Cuftody of an Infant, and that the Words arc fynoni-
mous, the one from the Prench and the other from che
Latrs.

And by the Plaindff's Council it was infifted, Thar
tho’ "dstrue, where there is 2 Profit and Intereft, the fame
may be mansferred and granted over; yer this is an Inte-
reft fo linked and coupled with the Truft of the Care
and Maintenance of the Ideot, which the Law repofes in
the King, as in the fafeft Hands, that it cannot be grant-
ed over, otherwife than fo as vo be determinable ar the
King’s Pleafure.

To which it was replyed, That there was no Danger of
a Breach of Truft, becaufe it is for the Party’s Benefit to
preferve and nmintzin the Ideot: And whereas it was ob-
jeted, That this Intereft would not be AHerts in ‘the
Hands of an Executor; it was replyed by Mr. Serjeamt
M, d, that thet was Petirio Primcipii, if it be a Profit
and an Interelt, as without dowbe it is, by confequence it
muft be Affots. .

The Lord Chancellor faid, That he did not take the
Cufe of a #4rd and an Ideor 1o be ac all Parallel Cafes;
for the King had the one as a Trult, chough coupled
with an Intereft; and the other purely as an Intereft, Ser-
vice, and Duty owing to him, and comes to the King in
Point of Tenure: and cherefore the King may grant the
Cauftody of a Ward cwm acciderit, but there can be no
foch Grant of the Cuftody of an Ideot; But he faid, if
the Emolument and Advantage, that by Law is given to
the King, in Cafe of an Ideot, could be feparated from
the Truft, then clearly it might be transferr'd; Bue chis is
a Cale of great Confequence and Prime Impreffimis, for
no one can fhew any fuch Grant from the time of the
making of the Star’ de Prevogat’ Regis until this Day: and

it
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it fhould be well confidered, what Inconveniency may a-
rife in allowing of Grants of this Nature; For fuppofe
the Grantee makes an Infant Executor, or dies Inteftate,
what fhall then become of the Cuftody of the Ideot ?
But he faid there was that in this Cafe, that would miake
an End of it; For he had formerly feen the Inquifition,
upon which both: thefe Grants were founded; and it is
thereby found that Bridgett Demmis had been an Ideot for
Eight Years laft paft, w ich is utterly a void Inquifition ;
For an Ideot muft be found to be {o 4 Nativitate, other-
wife it is not an Ideot, but a Lunatick only; and both
the Letters-Patents, as well that to Sir Alexander Phrazier,
as this latter to the Plaintiff Prodgers, being founded up-
on this Inquifition are both Void: And my Lady Phrazser
had beft have a Care left the fhould be called to an Ac-
count for the Profits already received; and advifed the
Parties to confider of i, and when they came next to
produce the Inquifition; And, if it could be, that they
would end the Matter by Compromife.

At another Day the Cale of Pzine and Bier in the Exche-
quer was cited, where it was refolved, that the Office of
Policys of Affurance might be granted for Years, againft the
Opinion in Sir George Reynolds’s Cale; and Squsb's Cafe
in the Exchequer cited, where it was refolved that the
Grant of a Teller of the Exchequer to a Man and his AL
figns was a good Grant. But the Lord Chancellor relyed
much upon 1r, that there never was any Prefident of the
Cuftody of an Ideot granted to a Man, his Executors,
Adminiftrators and Afligns, as this Cafe was: And he
faid what mever was, mever ought to be; And he faid rhar
was a good Realon given by Littleton on the Stac of
Matlebridge. 2

Sir
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Sir g’ﬁ’,’m North, Ch. Juftice of gPlainti&'.
William Way €5 al’ Daughters and b e
Coheirs of Fobn Addington, g ciendants:

JOH N Addingto#, feized in Fee; conveys the Lands in

ucftion to Truftees, in Truft that they fhould convey
to fuch Perfons and for fuch Eftates as he thould by Will
diret; and then makes his Will, and thereby directs that

Cafe 8.

Lord Notring-
ham, a1 Funti
1681,

2 Ch. Rep. 98.

Common Re-
covery by cefluy

que Truff in
Tail bars the
Eatail and all

the Truftees thould convey to Thomas Addington his Son in theRemainderi

tail male, Remainder to Richard Addington Brother to Fobn
in tail male, Remainder to his own right Heirs; which the

Defendants were, Thomas their Brother beinig dead without
Iflue.

Richaid Addingtor being Ceffuy que Truff in tail fuffered
a common Recovery, and devifed to his Sifters Champer-
noon and Way to fell; to pay Debts and Legacies. They
-contra& with the PlaintiffPto fell to him by Articles; and
he brings his Bill to difcover Incumbrances; and what
Title the Daughters and Heirs of Fobn Addington had.

“They infifted on their Remainder in Fee by their Father's
Will, and Setelement; and that Richard's Recovery was
void, there being no good Tenant to the Freehold; and
Richard having only the Truft of an Eftate tail.

For the Phincff it was infited; that if fiuch a Truft
could not be barrd, it might let in Perpetuity.

Maynard fiid, he thought any comimon Coriveydrice
fufficient to difpofe of fuch an Eftate: and in the Cafe of
Wafbborne and Downs it was taken without queftion, that
a Recovery by cefly que truft barrd the Intail : buc there

eing a Jointure out, it was referr’d to the now Lord
E Chancellor,
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Chancellor, and 2000l. was awarded her. And the Cafe
of Goodrick and Brown was Compounded: and it was {aid,
there was a Difference between a Fine and Recovery; be-
caufe a Fine does not bar the Remainder.

For the Defendant it was infifted, that the Reafon,
why a Common Recovery bars, is the Recompence in
Value, which cannot be here; nor can fuch a Recovery
be reverked for Error, as at Law. And there is the fame
Reafon for a Fine, a Feoffment, or Bargain and Sale o do
it, as a Recovery in this Cale: and if this Recovery had
been fuffered by Richard in Thamas Addingtow's life, it
would not have been good; and why fhould it'be good

now ?

Lord Chancellor, Natural Juftice is the Rule in Chance-
ry, and not the Niceties of Law in Cafes cognizable
here: and there is no fuch Thing as an Eftate tail of a
Truft; but it is created by and fubjed to the Rules of
this Court: And faid, he thoughta Feoffment and Bargain
and Sale would work as a Fine: But it was clear, a Re-
covery would do it in Equity; elfe by Conuivance
People might prevent Alienation, by placing the legal E-
ftate in Truftees: And declared, it had been alwaystaken
here, that fuch a Recovery was good; and that Bridgman
was ‘clear of that Opinion in Wafbern and Downs's Cale:
and Lord Chancellor Decreed accordingly in this Cafe,
that the Recovery was good.

Robert



In Curia Cancellarice. i5

Robert Beg[bn, Son and Heir of Ko-|
bert his Father,and his two Sifters Plaintiffs.  Gate 5.
all Infants, by Prockein Amy, S

Sic Henry Bellafis, and his Wife,’ i
Mother of the Plaintiffs and Ad-; Defendants.
miniftratrix of their Father, S

R O BERT Besfon, in Confidgration of Marsiage With  sertement
the Defendans, the Lady Bellafis, before the Mauni- T in br of
age fetled a Jointure on her, in full Recompence of Dow- Demandsoutof
er and of all Demands fe might make to his Perfonal fme of ter
Eftacc by.the Cuflom of the Province of Yank or qthdr- foredbrie
wife, under chis Provifo and Limitation, that if fhe after his Province of
Death did laim or recover any Pare of his Perfonal Eftate wit. thetr
by the Cuftom or any other Means whateyer, Then the pne oo I
Tnflees were to be feized of the Joincure Lands and the 1ed of her D
Ute thereof for 60 Years, in teult to receive the Prafies wel s Cuto-
aothe Ufe of fuch Parfons as thould he damnified by har = P
‘having or .climing Dawer, or hor Thirds, .or any past of

this Perdonal Eftate, till the Perfons fo damnifyed fhould be
seimburfed fuch Damnificatian.

Robert Benfon died inteflate, and the Lady his Widaw
took Adminiftration; and the Plaintiffs, the -Childcen gf
the faid Robert Benfon, brought their Bill for an Account
-of the whole Perfonal Eftate of their Father.

The Defendant the Adminiftratvix by Anfwer fid, /fhe
‘was not acquainted, before ber Masriage, what Agreement
her ‘Father and Mr. Benfon-made, and that.the’ fhe fealed
the Deed, yet fhe did not read it, -nor bear it .xsad, be-
fore fhe fealed it: and that the was advifed the Ingention
was, that Mr. :Benfon mighc:have his ‘Redl and Perfongl
‘Eftate Free to difpofe of ir, if he thought fit; and.he net
having difpofed of his Perfonal. Effate, buc. dying Inteftate,

X fhe
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‘dren: and Decreed an Account o

the had taken Adminiftration both in the Prerogative and
at Tork; and was therefore Intituled to her §i&ributive
Share of her Husband’s Perfonal Eftate : and infifted that
her Jointure, which her Husband affirmed was sjool. per
Amn. being but 4o0l. fhe ought to have that made good
out of his other Lands; but there was not any Covenant
that the Jointure was §ool. per Ann.

For the Defendant it was infifted, that her Title as Ad-
miniftratix was not expreffed in the Agreement, tho’ her
Cuftomary Part was, and that was cafus omiffus in the
Agreement; and fo the ought to have that,

But the Lord Chancellr declared, that the Intent was
plain to exclude her wholly of the Perfonal Eftate; and
fhe could not be intituled to a Diftributive Part of his
perfonal Eftate without his dying Inteftate; and it is plain
it was in his Profpect to bar her of what fhe could claim
by the Cuftom or any other means whatfoever: And decla-
red, the taking Adminiftration was in violation of the
Agreement ; and if fhe takes as Adminiftratrix, what fhe fo
takes muft be made good out of thef]ointurc to the Chil-

the whole Perfonal
Eftate to be taken. by a Mafter, and the fame to be putout
for the Plaintiffs Benefic: and the Plaintiffs not oppofing
it, It was Ordered that 100l per Amn. fhould be added
to their Mother’s Jointure.

The Defendants, 10 Fuly (83) or (84) obtained a Re-
hearing of this Caufe by the Lord Keeper Guilford; who
upon the Rehearing of it, Declared, that the Allowance of
100l. per Amn. a-piece Maintenance made the Defendants
for the Plaintffs by the Lord Nottingham (tor fo much
was allowed them by this Decree) was too much; but in
regard for the time to come the Charge of their Mainte-
nance would be greater, Ordered they fhould be maintained
at that rate till ricir Ages of fourteen; but did not think
there fhould be any Additions to the Jointure. But the

Defen-
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Defendant, the Lady Bellafis, muft take it according to the
Settlement; and conceived her Right to the Perfonal E-
ftate was not taken away or leflened by the Settlement;
and therefore decreed one Third of the Perfonal Eftate to
the Defendants, to' be enjoyed by them free of all Claims.

Offober the 3 1ft, (8¢) the Plaintiffs obtained a Rehearing
of this Caufe by the Lord Chancellor Fefferies, as to the
Third of the Perfonal Eftate decreed to the Defendants;
and he difcharged the Lord Guilford’s Decree, and confir-
med the Lord Nostingham’s Decree, as to the Perfonal E-
ftace; but Decreed 150/ per Anm. to be allowed yearly
for each Child’s Maintenance.

And February 23, (86) the Lord Chancellor Feffevies,
upon an Original Bill brought by the Defendants againft
the now Plaintiffs, Decreed the Plaintiffs, then Defendants
in that Caufe, to make the Lady’s Jointure up 500 /. per
Amn. and this on the ‘Evidence of her Father and Uncle,
that Benfom, when he propoled the Treaty of Marriage;
offered to fertle 500/, per Amn. Jointure; and thac he
did after the Marriage take Notice, the Jointure was not
of that Value, and talked of making it up fo much.

But note there was no Covenant or Agreement proved,
whereby he bound himfelf to make a }oincurc of that
Value; and the Portion was but 3300/, to be paid on
Contingencies, and net fo good as 2000/ in Hand;
But Mr. Benfon was trufted to draw the Settlement.

The Lotd Guilford’s Decree feems to be inconfift-
ent with it {elf, for he conceived the Defendants

Right to the Perfonal Eftate was not taken away

or leflened, ¢. and yet Decreed them but one
Third of it; whereas i her Right was not leflen-
ed, fhe had a Right to a Guftomary Part, as well
as a Diftributive Part.

? F Pitt
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c Pitr verfus Hunt.

afe 10.

2 Ch. Re| .

) ;73 HE Queftion was, Whether 2 Term affigned in
e Tealt e Trult for the Feme before Marriage without the
the Feme be-

theFune = Knowledge of her intended Husband could be difpofed

without the Of by ChC Husband.

e

e It was infifted by the Council for the Woman, thac it

the Huband. could noc be difpofed of by the Husband, and cited
many Refolutions in this Court o that Purpefe, as Ed-
monds and Barringtow's Cale, Sit Fobn Daccomb’s Cafe, and
Sandys's Cafe: But on the other Side it was Anfwered,
that trwe i is, there have beem fuch Refolutions; but
that now the Law is changed by the Refolution of the

Aute, Cafe 5. Lovds . Ch. Barow Tumer's Cafe, which is exaltly the
fame Cafe with this, and i was there by all the Lords in
Pasliamens; refolved, thar the Husband mighe difpofe of
the Trulk of the Term.

 The Lotd Chawsellor fremed to wonder at that Refo-
lution, and faid it could not amownt to an A& of
Parliament to change the Law; and altho’ at firft there
poffibly was no great Reafon for thefe Refblutions, that
the Husband. could not difpofe- of a Truft for the Feme
made without his Privity before Marriage; yer the
Law being fo feded, People made Proviftons for their
Children according to what the Law was then wken to
be ; and now thofe Provifions are defeated by this new Refo-
Ingion ;. fo that now it is almoft impoffible for 2 Man (o to
provide for his Child, but ic fhall be: fubjet to che Difpofal
of an extravagant Husband: And he commendcdP the
Saying. of; Chief Barom Walter, wix. It is no matter what
the Law is, fo it be known what it is. But at laft he
faid he muft be concluded by the Lords fudgment, and
fo he Decreed it according to- Chief Baron Tarmer's Cale,
{aying that there muft not be one fort of Equity above

Stairs
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Stairs in the Houfe of Lords, and another below Staits
in Chancery.  And he thought that from henceforth it
would not ferve turn to have the Husband’s Confent or
Privity to an Affignment of a Term in Truft for the
Feme before Marriage, unlefs he was likewife made a
Party to the Aflignment.

Arundel verfus Roll. Cae 11.

IN a Bill to have an Account of Moneys received by In & Accoun
the Defendant for the Plaindff’'s Ufe, the Deferidant for Dier, where
infifted 0 have an Allowance for the PlaintifPs Dier ¢ 2Pl
the Rate of 5 /. per Week, alledging that the was a Per- it the Defen
fon of Quality and Fortune, and being courted by divers on
Noble Perfons much was fpent in Entertainments : But it
appearing by Letters read in Court, that the Phintiff
came to the Defendant’s Houfe at her Invitation, and a¢
a Gueft only, the Defendant being her Aunt; It was faid
by the Lord Chmeellor that it was no honourable Detrrand,
and Decreed fhe fhoald account withéur having any Al-
fowance for Diet deducted.

Fervoes verfus Duke. Cafe 12.

SIR E. Buks by his Will devifed a Legacy of 20007,
to one of his Daughters; but if fhre fhould muarry
ot Bucon, that then the Legacy thould be void. She ha-
ving bofore her Father's Death marryed the fhid Bason,
takes Advice upon the Will, and is advifed that die Le-
gacy was void by reafon of her haying marryed: Bacom:
Her Brodicr pays her 8oo /. and fhie Releafes her Legacy.

The Bill was to have this Releafe fer afide, and her
Legacy made good to her, pretending the was circumven-
ted: iv this Releafe, her Brother telling her fhe had no

Legacy given her by her Father's Will, but was rasd out
of
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of it, and tha; he fupprefs'd the Will, and did not Prove
ic till after fuch time as he had obtained this Releafe.

A Relaafe frall To which it was faid by my Lord Chancellor, that it is
avotdea, . . .
where there is the conftant Rule, where there is cither Suppreffio weri or

ot Suggeftio folfi the Releale fhall be avoided.

Then they went on to Prove that Sir E. Dauke in his
Life-time did actually revoke this Will, and declare his
Daughter fhould have no fuch Legacy.

e 10 which it was Objected, that they could not be Ad-

wdto provette mitted to that Proof, by reafon that the Defendant him-

ﬁ;v‘{,c::fc';ff felf had Proved the Will, which he could not do without
tho' he has  raking an Oath, that it was his Fathers laft Will. Sed non
wil, allocatur , for that he only Swears, that he believes it to be

his Father's laft Will, and at that time he might not know

of the Revocation,

And it being fully proved, that the Father had revoked

this Legacy, it was Decreed by the Lord Chancellor againit
ALegicygiven the Plainuff, faying, that where a Legacy is Devifed to a
(0 4 reme ® Woman, upon Condition fhe marry with the Confent of

to marywit- S’ here if the Legacy be not Limited over, it is only

Z?[}lfi.cﬁnﬂ; in Tervorem, and tho' the marry without Confent, it doth

o e “not avoid the Legacy. But here in this cale the Father

over. himfelf having actually revoked the Legacy uponhis Daugh-
ter’s Difobedience, the Father himfelf has in this Cafe
been Chancellor, and that with Equity too: fuch an Ex-
ample of prefumptuous Difobedience highly meriting fuch
a Punithment; fhe being only prohibited to marry with
one Man- by Name, and nothing in the whole fair Garden
of Eden would ferve her turn but this forbidden Fruit.

‘Newland
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Newland verfus Horfeman. Cae 13,

i R Benjamin Newland being Sued upon his Charter s sewesce in
party f</>r Freight, exhibits Eis Bill to ftay Proceedings 2,5 of 4
at Law; and the Caufe coming this day to be heard, the sa wil con-
Cafe appeared to be, That the Ship being unladen at Bar- Clade (he Par-
celona, where the Freight was made payable by the Charter
party, the Factor rcfgﬁng to pay tEe Freight, the Mafter
of the Ship Litigated there in the Admiraiy for it; and
the Caufe was heard, and Judgment there given, That the
Mafter thould have his Freight, but the Damages the Goods
had fuftained in the Voyage %)y reafon of the Deviation fhould
be Deducted, and the Account transferred to the Deligui-
dators, who are in the nature of our Maflers in Chancery,
to take the Account, and the Mony ordered to be brought
intd Court; But the Factor had Appealed toa higher Court
there.

Lord Chancellor declared, that he would not flight their
Proceedings beyond Sea; and if in this Cafe the Damages
had been there afcertained, or a Peremptory Sentence
given, thefame fhould have been concluding to all Parties:
But it appearing the Fa&or was a Native of that Place, and
therefore in all Probability might againft Juftice prevail, and
Horfeman being willing to defift his Suit there, his Lord-
fhip directed a Tryal here by Jury, to aleertain the Da-
mages fuftained by the Deviation.

Fawlkner verfus Fatwlkner. Cafe 14.

HE Cafe was, that 2 Copyholder of Lands in Fee, The Londofa

where by the Cuftom of the Manor the Lord had by the Cuftom
as a Profit Aprendre the Cut of the Woods and Under- & e o
woods growing on the Copyhold, obtains a Grant from goving on
the Lorg of al%the Woods and Underwoods growing, and g ai ihe

. Woods and
G WhICh Underwoods
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on theCopy- Which afterwards fhould grow on the faid Copyhold Lands,

f’,ﬁ’c"’c(,L;;‘fj{d: to him and his Heirs; the Queftion was, Whether this

in Fee. J;:';‘c fhould not Merge in the Copyhold, being, as was alledged,

in the Copy-. only a Profit a Prender.  Firf}, If a Copyholder pays a Rent to

ol the Lord, and the Lord grants or releafes this Rent to his
Tenant, this fhall Merge in the Copyhold.  Sed non allo-
catur.

Devifeof Lands

Devitof Lok Secondly, In this Cafe the Copyholder devifes to ¥. S,
Law for 20 thefe Underwoods for 20 Years after the death of his Wife,
Years after the

denth of the _ to raife Portions for his your:igcr Children. And the Quefti-
Wikt T on is, whether the Feme had not by Implication an Eftate

Lifeinthe Wife for Life.

by Implications

Othcrw.ife,. if

;";‘g;gf:f‘ *  The Lord Chancellor faid, that where fuch a Devife is
made to the Heir, there indeed an Eftate fhall arife to the
Wife by Implication; but where it is devifed to a Stranger,
as in this Cafe, there in the mean time it fhall defccnc% )
the Heir.

ey, How verfus Tenants of Bromfgrove.

Bill of Peace HERE having been two Iffues direCted, the Ong,

AR whether How the Lord of the Manor of Brom{grove
L had a grant of Free Warven; and the other, in cafe he had
a grant of Free Warren, whether there were fufficient Com-
mon left for the Tenants: Upon Motion for 2 new Tryal,
the Lord Chancellor faid, thefe Matters were propetly try-
able at Common Law; and hedid not fee, what Jurifdi¢tion
the Chancery had of this Caufe: But it was urged, the Bill
was brought to prevent Muldiplicity of Suits, and was in
its nature 2 Bill of Peace: and a new Tryal was granted,
upon Payment of full Cofts. ‘

Wilkinfon
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”/ilkinfon verfus.... Cafe 16.

. .~ 3 his Brother Ex-
and thereof made his Brother Executor, and Devifed comor o

unto his Executor all his Eftatc both Real and Perfonal : g bim il
And four Years afterwards he marrics, and then by a PefonalEfare,
Codicil thakes his Wife his Executrix. The Queftion myyins, oy s
was, whether the Brother fhould have the Perfonal Eftate as gotictl makes
Legatee. It wasurged, thathe fhould; for he does not take awit.

it as Executor only, but by exprefs Words of Gift in the Will; the perionai £-

and it appears, that there was not only a Benefit intended fo<dne
him as Executor, for even the Real Eftate ‘was Devi

unto him: But it being in Proof, that he had not any

the leaft Real Eftate in the World, it was faid by the

Lord Chancellor, that the Perfonal Eftate was intended

him only as Executor; and it was thereupon decreed for

the Widow the Executrix.

JOHN Wilkinfon one of the Six Clerks made his Will, A Man makes

Tracy verfus Tracy. Cife 17.

Life, Remain-

to have the Writings brought into Courr, and to der toB. for
Life, Remain-

prohibit Waft in plowing efc. The Defendant by Way derver o.thor
of Plea fer forth, that in Part of the Land fhe had an E- difpuniftabi

ftate for Life, as a Jointrefs, withour Impeachment of Law, by ra
lon Of t

IN 2 Bill for Difcovery of the Defendant’s Eftate, and A. Tenane for

Waﬂ'. mefn Remain-
boivdentiy
It was Refolved by the Lord Chancellor, that although « ﬁ-omwgo;;:-

] mitting Wa

fhe was Tenant for Life, Remainder for Life, Remainder 7', Bour of
in Tail, o that the was difpunifhable of Waft ac Com- Easir.
mon Law by reafon of the mefn Remainder for Life,

yet in fuch Cafe this Court does always grant an Injun- gy regumfir
&ion to ftay Waft: But if her Jointure Deed were made %:;ﬁv::nh;untt
with an Expre(s Clanfe of without Impeachment of M[l, :&X’:ﬁjﬂ}:‘ld

as inTruth the Cafe was, then there could be no Prohi- for" ottt
bition as to thofe Lands. 6 Hey- ting Wat.
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Cafe 18. Heyward verfus Lomax.

A. indebted _
Securty carry- ‘ N / HERE a Man owes Mony on a Mortgage,
i and other Monys to the fame Perfon on Ac-
trat pajs Mo- €ount, for which he is not to pay any Intereft, and he makes
1emanben. @ General Payment, without mentioning it to be in difC
ken to be paid
oo at charge of the Mortgage, or of the Monys due upon the
dugeof the Account: It fhall be taken to have been paid rowards
y  VWNIC) . . .
caried Inceret. difcharge of the Moriy due on the Mortgage ; becaufe it
vid. pot; peis 1 matural to fuppofe, that a Man would rather clect ©
varlus Rebers. pay off the Mony, for which Intereft was to be paid,
than the Mony due on Account, for which no Intereft

is payable.

et Dom' Rex verfus Sneller, Ruffel ¢ ab'.

Suprfodens to T H E Defendants being Excommunicated for a Con-
oot G tumacy, and a Writ of De Excommunicat’ capiend’ a-
tho the Sipif- yrarded, It was moved for a Superfedeas to the Writ, by
genenl andun- reafon that the  Sigmificavit was general and uncertain,
e he But it was faid by the Lord Chancellor, that 2 Superfedeas
Meod %, could not be granted upon that Ground; But if the Ex-
0 y . e
Habeas Cmpur cOMmMunication were not for any of the Offences within the
2;;“.,,2*,’;,:} Stac of s Eliz. and the Significavir did not exprefs the
:"f"f‘;"f;f;j fame, the Remedy exprefsly appointed upon that Statute isa

Hab' Corpus, and upon the Return of it, the Parties thall be

difcharged : But it being then alledged, that an Appeal

was brought, and Security given to profecute it with Ef-

fect, a Superfedeas was awarded, the Lord Chancellor faying,

that the Appeal was a Superfedeas of it felf.

Coke
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Coke and Hodges. Cafe 20.
A Bill brought by an Adminiftrator durante minoritate, An Adwinitsa-

S tor durante mi-
and an Account decreed to be taken. The In- mwrias obins
fant marries, and thereupon the Adminiftration during §oreioe

her Minority is committed to the Husband. fant. marres,
and a2 new Ad-

miniftration
Upon a new Bill brought to have the Benefic of the jo8 it

former Proceedings, the Defendant démurr'd, and the o w thefios
Queftion was, Whether this fecond Adminiftrator could wheter ehis

carry on the Account ? e M-

niftrator can
carry on the

It wasobjected, that fuch an Adminiftrator cannot at Law Accouas
take Execution on a Judgment obtained by the former
Adminiftrator:  But it was ordered that the Defendant
fhould anfwer, and that Matter be fived unto him at the
hearing of the Caufe.

o0 o 0 Verfus Emerto”o Cafe 21,

HE Defendant had obtained Judgment in Eje€- a. ster jutg-
ment againft the now Plaintiff,” and had Execution m inEjet-

ment, and a

awarded, but the Underfheriff refufed toexecurteit; where- Wi of Pofli
upon by Rule of Court of the Ian’.r Bench the Under- st bim,

: A : - beiags a Bil,
theriff was ordered to attend, and for not attending an e 2 Bl

Artachment was awarded againft him.  After all this Pro- justion oa a
Dedimsus.

ceeding, the Defendant in the EjeGmerit exhibits his Bill This Tojunai.

in this Gourt, and Emerton praying 4 Dedimus an Injunéti- o2 /owd

on was granted of Courfe. Underheif,
W T

fed to execute

I moved my Lord that this Injunction might not ex- te Wit wd

was in Con-

tend to ftay Proceedings againft the Underfheriff for his wmproan.
Contempt to the Court of King's Bemch; for that he e e
was proFecuted for the Contempt at the King’s Suit; and forst< 5
it was unnawural for the King by his Injunction to ftay
his own Suit in another Courr, the Offence being com-
mitted before the Bill exhibited: Yet the Motion was de-
nyed by my Lord Chancellor.

H DE
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In CuriA CANCELLARIZE.

e 2. Horrelh Executor of Tipper, Plaintiff.

William Waldron, and thre'eg .y
of his Children, Infants, .De endants,

24 Febr. (81) -

A peom Le- Ipper gave the three Children 200/, to be paid with-

gy gt in a Year after his Death; the Executor broughe

properly ccﬂh“ Bill, and fecr forth, that neither of the Children was

vy nimthe 160 Years old, and. that the Teftator died about a Year

codfutial fince, and that the Plainaff was willing to pay the 2001/
{o as he might do ic fafely, and be well difcharged, and
indemnified : And complained thac the Father Sued him
in the Confiffory Court, to force him to pay the 200 /. to
the Father, without giving the Plaintiff any Security againft
the Childten; theix FacEcr being a Butcher: And the
Plaindff infifted he could not be well dilcharged, but by
a Decree in this Court; where Care would be taken to fe-
cure the Mony for the Children, and for the Plainciff’s In-
demnity and Difcharge.

The Defendant demorr'd, for chat this Matter was pro-
petly determinable in the Confiffery Coart, where the Mat-

ter

-
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ter depended; it being for a Legacy, and that it was pro-
perly cognizable there.

But the Lord Chencellor declared, the Suit was proper
here; and that if the Matter had proceeded to a Sentence
in the Ecclefiaftical Court, it was proper to come here for
the Executor’s Indemnity, and that here Legatees were to
give Security to refund, but not there: And this Court
would fee the Mony put out for the Children, and fo
over-ruled the Demurrer.

Abery and Fones, Creditors of

Py Cafe 23.
Pointz, gPlamtxﬂ's.
Williams, Defendant. o

- HE Bill fer forth, that Pointz being indebted fo the Equicy wil not
Plaintiffs 900 /. and to others 3000 /. became a Bank- &%F, & M

rapt, and 16 Novembris (80) a Commiffion was fued out what Goods he
againfthim, and he founda Bankrupt ; and that feveral Suits 2 akrup
of Tapeftry of his were in the Defendant’s Hands, which the e "¢

Commiflioners had affigned to the Plaintiffs for the Bene- fore the Com-
fit of his Creditors, and that they ought to have an Ac- ou, where he
count thereof; but that the Defendant pretended, they Jinl oot
were pawned or fold to him by Poinrz the Bankrupt with- Bankeuptey.
out any Truft; whereas it was on a Truft, and done to

conceal them; and fo pray'd a Difcovery and Relief.

The Defendant pleaded, that neither he, nor any in
Truft for him, hath nor ever had any Goods belonging to
Pointz, but what the Defendant bought bona fide, for a
full Value in Mony really paid by the Defendant to
Poinsz or his Order, before any Commiffion of Bankruptcy
was fued out againft him, and befare the Defendant had
any Nortice that Poirirz was 2 Bankrupt, or had done any
A& of Bankrupecy, and without any Truft or Condition,
other than that the Defendant by Parol did declare, that
if Pointz repaid the Mony paid him by the Defendant, and

' Intereft
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Intereft for the fame, at the Timeagreed on, and then paft,
that then he would redeliver to Poinrz the Goods; and
averr'd, that Poinrz failed to pay the Mony or any Part of
it at the Time agreed on; and that Pointz two Years fince
agreed, that the fame fhould be fold by ¥.S. and that
by the Mony fo to be raifed, the Defendant fhould be
paid his Mony with Intereft, and the Surplus to Pointz ;
and averred, that the Mony raifed by Sale was 200/, fhort
of what Pointz owed him, and which 200 /. was {till due;
and that 19 Offobris (80) Poimtz gave the Defendant a
general Releafe to that time; and that the Defendant had
no Dealings with him fince: And the Defendant further
pleaded, that he had been examined by the Commiffioners,
as far as by Law he was obliged; and infifted, that being
a Purchafor {o as aforefaid, he ought not to be put to
Anfwer, to fubje&t himfelf to an A&ion, which the Bill
aimed at, by prefling a Difcovery of whit Goods of the
Bankrupt’s came to LEC Defendant’s Hands.

The Lord Chancellor allowed the Plea; and faid, the Law
was hard againft Tradefmen, that dealt with Bankrupts
before Notice ; and the Affignees ought not to be affifted in
Equity in any fuch Cafe.

Note, There was the like Rule before given in the Cafe
of one Portman the Banker, in the prefent Lord Chancellor's
Time.

Cafe 24. Purefoy verfus Purefoy.

Where 2 Deed S. makes a Deed of Truft for the Payment of his
of Trul is ¢ Debts, to take effect after his Death. The Words

made for Pay-

ment of Debts, in the Deed were, Moneys owing by him; and a
it fhall extend . .
only o Debes Schedule was annexed to the Deed, wherein mention was

Gneeet made of 1000/ owing to 4, and 500l owing to B,

making the and then there is this Ifem, wiz. the Sum of 3000/,

owing to other Perfons.
It



In Curia Cancellayie.

29

It was urged, that the Lands fhould ftand charged by
this Deed, not only for fuch Debts as were owing by
him at the time of making thereof, but for any Debrs he
afterwards contradted, {o as they did not exceed the Sum
mentioned in the Schedule. o

But it was Decreed, that thofe Lands fhould ftand
charged only with fuch Debts as were owing at the time
of making of the Deed. And the Lord Chancellor faid,
it was fo in all Cafes, where a Deed is made for Pay-
ment of Debts owing, unlefs it be exprefled to be for
Payment of fuch other Debts, as he fhould afterward
Contra&, or to that effe@. '

In this Cafe the Heir at Law by his Bill prayed an Ac-
count againft a Truftee for two feveral Eftates that were
conveyed unto him upon Truft for Payment of feveral
and diftin& Debts; and now would have had his Bill
difmiffed, as to one of the Eftates, and have had the Ac-

count taken for the other only.

But it was decreed, that an Intire Account fhould be
taken of both Eftates; For that it is allowed as a good
Caufe of Demurrer in this Court, that a Bill is brought
for Part of a Matter only, which is proper for one
Intire Account, becaufe the Plaintiff fhall not fplit Caufes
and make a Muldplicity of Suits.

And Mr. Hutchins faid, where a Bill is brought to
redeeth two Mortgages, and there is more Mony lent up-
on one of them than the Eftate is worth, the Plaintiff fhall
not ele&t to redeem one, and leave the heavier Mortgage

unredeemed, but fhall be compelled to take both or

none.

I Fane
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Cafe 25. Fane and Fave.

A, by Wil & THE Countefs Dowager of Bath by her laft Wwill,
A devisd divers fpecifick Legacies, and that 1000/
b Fueme fhould be Jay'd out in her Funeral, to be maifed our
of bl wd of her Plate and Jewels, and then adds, I gi«w the reft of
) gives the my Gaads and Chortels swwto my Executors, and afterwards in
wkofber  another Claufe, I gie ynto my Executors the Spm of 1001,
Churclsto b a-pisge for their Care pnd Trouble, amd after my Debts and
And o svothcr Logaaies paid, T give oll the veft of my perfomal Effate unto
Clauk,gves the Children of Sir Fancis Fane, the Momey to be paid inta

ool wpicee the Hands of their Father ; and makes Sir Francis Fame, Sit
ble, sndsie Henry Fane, and Mr. Cobb her Executors, 5.

Debts and Le-
gacies paid,

grealtherct My, Serjeant Maymard would have had this Will fo con-
Etacrohe  ftrued, that both the Claufes might ftand together; wiz.
e e - That the Executors fhould have had all the reft and refi-
whole Surpus due of the Goods and Chattels, and that the Children ag
© “ refiduary Legatees fhould have had only all the reft of the
Mony: Or, if the Words, Goads and Ghattels, fhould be
eonfirued to comprehend all the perfonal Eftate, fo as the
Claufes could not be reconciled, Mr. Sallicitor prefled,
thar the Children and the Executors fhould be joine refi-
duary Legatees; as where Land in the fame Will is firft
devifed to one, and afterwards to another, they fhall
take it between them, notwithftanding my Lord Cook's
Qpinion, that the later Claufe n:vokc&g the firft.

Bug it wes Decreed by the Lord Chancellor, that the
Children fhould have the intire refiduary Eftate.

Frft, Becaufe the Executors have 100/ a-piece De-

vifed to them.

Secondly, Altho’ the Words of the Will are, (as was ob-
ferved by Mr. Serjeant Maynard) that the Moneys fhould bs
pai
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paid into the Father's Hands, yet that fhall not be taken
to explain what perfonal Eftate the Teftatrix intended them,
viz. only the reft of the Mony and Debts, as Mr. Ser-
jeant would havé it. And it cannot be thought that my
Lady Bath intended to make fo nice a difference between
her Goods and Chattels, and her perfonal Eftatc.

Thirdly, Far that onc miay aver the Truft of a perfonal
Eftate: and Mr. Cobb, onc of the Executors, {wears my
Lady’s Intent was, that the Children fhould have the Refi-
duc of all her pefonal Eftate:

It was therefore Decreed, that the Refidue of the Mo-
ny thould be paid into their Father’s Hands, according to
the Will, ard the reft of the perfonal Eftate delivered to
the Children.

Brown verfus Allen. Cafe 26.

T was declixrcd'by the Lord Chowcellor, that where 2 In ik of IXt-

Man devifes a fpecifick Legacy, there tho' the other :wf;c’:g:l?{c:
Legacies fall fhort, yer the Legatee muft have his fpecifick Sin v peor
Legacy intire: But where 2 Man devifes feveral Legacies, l;"e"c:n":,‘y"l‘:
as 100l. to one; and fifty to another, ¢fc. there al-gues.
though he direéts the Legacy of 100 /. to be paid in the 5,‘1',;’“5,,;":‘;
firf place, yet if the other Legacies fall thort, there the o 4

Legatee of the 100/, muft make a proportionable Abate- with the ret,
. tho’ his

cgatee of <y

ment of his Legacy. b diid 0
) firk place,

Smithby verfus Hinton. Cafe 27.

Ltho’ an Executor does aétually releafe, yet he muft
be made a Party to the Suit.

Gee
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Cafe 28, Gee verlus Spencer.
Releae (et afide Man poflefled of a Leafe for threc Lives of the Re-
e At &ory of Orpington in Kemt, devifed the Re&tory

benficn of he by his laft Will; but that being void, It cameto his three
- Daughters as Coheirs and fpecial Occupants.  There be-
ing a Suit touching this Rectory in Chamcery, the Hus-
band of one of the Daughters fearing to be in Law, and
being made to believe, that he fhould be forced to pay
Cofts, releafed the Arrears that fhould be coming to lflm
for his Share of the Rettory to the other Sifters, who
were to bear the Charge of the Suit; his Share of the Ar-

rears amounted to 1000/,

This Releafe was fet afide, and Luxfords Cafe cited,
that a Mifapprebenfim in the Party fhall aveid his Releafe.

Cafe 20. Silhway verfus Compton.

Common, that has been Inclofed for 30 Years,
thall not afterwards be thrown open. -

Thicknefs verfus Vernon.

"" A Devie to Man makes 4 and B his Executors, and directs
P i that 2000/ of his Perfonal Eftate fhall be laid

tobe equally di-

vided beween oye in Land for the Benefit of his Wife for Life, and

i"é’:‘.;.;il‘;ka'.‘. then to his Executors to be equally Divided betwixt them.
Common.  The Wife and One of the Executors dies before any dif-

pofition ‘made of this Mony.

Cafe 30.

Decreed by the Lord Chancellor, that this Mony fhould
not furvive: And he cited a Cafe in the late Times,
where a Man devifed his Perfonal Eftate unto two Per-

1 {ons
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fons equally, and there by the Advice of die Igord Chicf
Juftice Ralls it was Decreed, it thould not furvive.

Howard verfus Harris. Cafe 31.
_JOW ARD miortgages Land, and the Provifo for Re-" “up?

147.
dempdon was thus: Provided that I my felf or the Provibins

Heifs Males of my Body midy redeem. The Queftion i g
was, Whether his Affignee fhould redeem it? and it was gfibe Hes
decreed, he fhould; for, if once a Mortgage dlways 2 dy might re-
Mortgage. Decreed the

In this Cafe Part of the Moitgaged Eftate happened to G
be in Mis. Howards Jointure, and it was admutted that i e cue
the thereby was intituled to a2 Redemption of the whole ¢
Mgrt ge‘;&aﬂd fo it wis adjudged in the Café of Browme
ana Eawaras.

Sir Fames Hayes verfus Kingdome.  cu 3.

LORD Rahelagh, Dafpwood and five others upon jointenams.
their Farming of the Iris Excife entred into Articles, suvivortvp.
that if any of them died their Parts thould furvive; and 2
Covenant, that none of them fhould affign without Li-

cence from the reft. One with Licence, but not in all

points agrecitig with the Articles, affigns to his Son and 2

third Perfon in confidetation of five Shillings, and dies.

The Queftion was, whether his Affignees fhould come in

for his Shate. But it was objected that this Affignment

fhould only Impower the Afignees to act and come in as
Agents, but fhould not intitle them to the Intereft and

Benefit of the Affignor’s Share.

It was faid by the Lord Chancellor, If there had been
no Covenant that it fhould furvive, yet in Equity it
ought, by reafon of the joynt Charge and Expence. If
there had been any Agreement amongft the Farmors that
it fhould not furvive, that might have altered the Cafe;

K but
13
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but that is pot fo much as pretended, nor s there
the lealt Proof of itt And the Gonfideration of the
Affignment being but 5 s. it cannot be thoughe, it was
ever intended that the Incereft of the Affignor fhould pafs
by it, but only an Agency or Power of acting: and had
the Affignment been made by Mr, Lemuel Kimgdome to
his San only, there the Confideration might have been
far pawural Lave and Affection; byt here gnc Afhgnment
is madeta his Son and another Perfon; Sozhar Confidera-
tion is out of the Calk. And the Bill to have the
Aflignment made good was Difmiffed.

Cafe 33, Perris verfus Raberts.

4Ch. ker:: P ERRIS became boungl;sh Surety bf;ox - 5. unto Raberts.
A. is inde ~ F. S. owes Roberzsa er Debe ypan Simple Can-
::hm-g is tract, 73‘ S. and Roberts come to a ﬁa;tc?Acc_gmg;l far all
oo by Moneys owing to Roberts, as well for what was due on the
o'y liocg.n- Bond, in which Perris was bound as Surery, as for. whae
At Ae was due to Reberts upon Simple Contradt: and there be-
Debes with B. ing due to Roberts on the Foot of the Acqount 85l 7. 5.
o o tc makes him a Bill of Sak towards Sausfackian of . the
fecuriog the | Whole Debe.
proves defici-
a .mnby It was infited by Mr. Solliciter Geueval and, others of
the Suey Pe Council for Raberts, that the Mony raifed by this Bill of
oy wiing by Sale fhould in the firt Place ‘be applyed to fGrisfy the
the Bl o Debt due on Simple Conmad, and then what remained
pled o 10 fink the Debr, for which Perris ftood bound as Sure-
boh Debrs in €y 5 20d the rather, for thar in the Bill of Sale it is men-
Proportn.  gioned to be as a Security: and there is no Proof or Pre-
tence of an Agreement or Diretion, that this Mony
fhould be applyed to the Debt for which Perris ftood
bound; and to make any other Conftruction, would: be
to conftrue 2 Man out of his Debt.

To this Opinion at firft the Lord Chancellor {eemed to
incline : But thenic being infifted by Mr. Hutchins and others
of
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of Council with Pervis, that it is naturd to fuppofe; that
where 2 Man owes a Debe apon Specialty, for which o-
thers are bound as his Sureties, he would in the firft place
ke care to difcharge chat Debr, before another Debt
that was due on Simple Contra& only. But they did
not infift dhar the Méneys raifed by the Bill of Sale fhould
in the fitlt Place be intirely applied to fatisfy the Debt
for which Pervis flood bound, but that both the Debs,
that upon Specialty, and that upon Simple Contract,
being blended and thrown together in one Account,
and then a Bill of Sale made towards Sadsfacion of the
whole Debr, it was but Reafon it fhould be applied
proportionably, as well for the finking of the Debe
for which Perris ftood bound, as towards Payment in
Proportion of the Debt dae on Simple Contract.

And it was fo decreed by the Lord Chamcellor, and fole-
ly upon this Reafon, iz, that both di¢ Debts had been
aaft into one Stated Account, and the Bill of Sale made
towards Satisfalion of the whole Debr.

But Mr. ‘Sollisiror was ftrong int his Oplmun agzinﬁ o
lhﬂ Dacree. mazx, Cafe 13,

Danvers vetlus Earl of Clarendon, Cafe 34.

FIVHE lite Earl of D. by his Will devifed all his Goods Goots dertea
in Cernbury houle to the Lady Gargrave for life, and o Lie,
after her deceafe to the Heir of Sit Fobm Damwvers: And the Dtk of Ao

. f ] the Heir of B.
Point was, whether he that was Heir of Sir Fobn Danvers 8. dies in the

thould take thele Gootls as Devifee, and the faid Goods go L of A, e
to his Executors, altho’ fuch Heir dye in the life-time of Goods . foud

the Lady Gargrave; Or whether he that was Heir of Sis e ek of B

at his Death,

Fobn Danvers at the time of the Lady Gargrave's Death g o tobim

ho was his
fhould have them., Helr ut the

Death of A,
And it was urged by Mr. W. Williams, that thefe Goods
were only the Furniture of the Capital Houfe, and were
guafi an Heir-loom. But

6
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Cafe 35.
3 Ch. Rep.84.

Hares faluser
a Devifee fhall
have the Per-
foml Eftate ap-
plyed in cafeof
the Real.

. But the Lord Chancellor was of Opinion, that they ab-
folutely Vefted in the Perfon of him, that was Heir of
Sir fobn Danvers at the time of his Death; and took notice
that the Lord Clarendon in his Anfwer fwore - all the Judges
of England had fo given their O&inions-: And this Opini~
on of the Chancellor was confirmed by anothet Claule
in the Will, wherein Henry Danvers, who was then Heir
of Sit Fobn Danvers, was mentioned by Name: And it was
thereon Decreed accordingly, that they Vefted' in' Hey,
who was Heir of Sir Fobn Danvers at his Death. '

Pockley verfas Pocf{%le_’y. '

PON aRehearing, the Cafe was thus.  Sir Feremy

Smith lends Robinfon 1600, with an intent to lend
1400/. more, and takes a Mortgage for the Mony in
Pocklej’s name. Sir Feremy Smith dies. His Executors refufe
to lend the othet 1400 I’.m{crcupon Pockley advances 1§00l
of his own Mony, and purchafes an Annuity in Fee out
of the Lands contained in the Mortgage, and takes an Afhgn-
ment of the Mortgage to protect his Purchafe, declaring
the Ufes thereof to be for the Benefit of him and his Heirs;-
and then makes his Will, and appoints all his Debts to
be paid, and particularly mentions the Debt of 1600/ to
Sir Feremy Smith's Eftate, and devifes his Real Eftate
unto his Nephew : And Pockley dying within the Province
of York without Child, where gy the Cuftom, his Widow is
Intituled to a Moiety of his Perfonal Eftate,

The Queftion was between the Widow and the Nephew,

‘who was Devifee of the real Eftate, whether this Debt of

1600 [ to Sir Feremy Smith thould be paid out of the Per-
fonal Eftate.

It was infifted by the Council for the Widow, that in
Cafe this 1600/ Debt was not really a Debt of Pockley's,
his declaring it by Will to be his Debt, and appointing”

1T



In Curia Cancellarie. 37

it to be paid out of his Perfonal Eftate, would not alter
the Cafe; for that his Will could nor work upon the
Cuftomary part; and to that Purpofe they cited the Lady
Dethick's Cafe, wherein it was adjudged, that even a Volun-
tary Conveyance could not affe¢t the Cuftomary Part : and
to prove that it was not in truth his Debt, they compared
it to the Cafe where a Man purchafes the E?uity of Re- A Min purcha-

. . {2s an Fquity
demption; In that Cafe although he purchafes the Land of Redemprion
fubject to the Debt due on the Mortgage, and muft hold Ve ma
the Lands fubject to thac Debe; yet thar Debt can never ner b pidout

charge his Perfon; nor doth it in any fort become his Etae for the
own proper Debt; and from hence it was urged, that b
this Annuity fhould ftand charged with the 1600 /. and that ‘c’:};'g,;’};ea“‘
it was never the Perfonal Debt of Pockley: and thou )
it has been lately refolved, that Heres faftus fhall be allowed
the Benefit of having the real Eftate difcharged, yet fuch

an Heir fhall never prevail againft the Cuftom.

But it was Decreed by the Lord Chamcellor, that this
Debt due to Sit Feremy Smith's Eftate fhould be paid out
of the Perfonal Eftate; and chiefly for that Pockley by
Will (which were the Words of a dying Man) had declared
it to be his Debt, and appointed it to be paid out of his
Perfonal Eftate, and that Pockley had got the Mortgage fo
Transferred as to proteét his Purchafe; and it was faid by
the Lord Chancellor, that not only he, who is Heres faffus,
fhall Pray in aid of the Perfonal Eftate to difcharge the
Real, but even an Ordinary Devifee fhall have that Benefit.

Lee verfus Sir Robert Henley £ al.  cueso.

HE Cafe was thus. . S. being Scized of divers omigon in

Lands in-Dorfer, Somerfet and Dewonpbire, (thofe in ::;‘:':’"::Z
Dorfetfrire being of equal Value with thofe in the other not fupplied in
two Counties of Somerfet and Devonfrire) and having ™™
two Nephews, one the Son of his Sifter Hewley, and the
other the Son of his Sifter Lee, whom he intended to
make his Heirs; He, to prevent Difputes between them

L ‘ about
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about the Partition of his Eftate after his Death, by Con-
veyance cxecured in his Life-time fetled all the Lands to
the Ufe of himfelf for Life, Remainder to his Iflue, if he
thould happen to have any, in Tail; and then appointed
the Lands in Dorfetfbire to his Nephew Henley, and the
Lands in the other Counties to his Nephew Lee. In the
Fnumeration of the Particulars of the Lands in Somerfe
and Dewonpire, 2 Farm or Manor of about 6ol. per Amn.
was omitted; But after the Limitation of the Lands to his
Nephew Henley there were added thefe General Words,
viz. And all other my Mawors, Lands and Tenements, where-
of o Ufe is already Limited, the fame fball be unto the Ufe of
my Nephew Hgnley, e

Ir was infifted by Hemley's Council, that this Manor or
Farm, omiued as aforefaid, fhould pafs to Henley by ver-
tue of thefe General Words: But it was thereunto anfwer-
ed by Lee's Council, that the omitted Farm could not

afs within thofe Generadd Words; for that although, when
_ﬁc comes to diftribute the Lands between his Nephews,
thet Farm is omitred to be Enumerated, yet in the Limi-
tation to himfelf for Life, Remainder in Tayl, there mention
is made of that Farm, and fo it is not within the words,
whereof mo Ufe bas beew alveady limited, for an Ule of it
was limited unto himfelf for Life: And it was Infifted by
Lee's Council, that he ought to have this entire Farm;
for that the Scrivener who drew this Setdement fwore
this Farm was intended to be fetled on Lee, as well as
the reft of the Lands in Somerfet and Dewom, and that fo
were his Inftructions, and that the fame was purely the
Omiffion of the Clerk; and therefore they Infifted, that
altho’ this was a Voluntary Conveyance, yet being Provifi-
on for an Heir, the Intentof the Party mighe be fupplyed
in Equity, and made good by an Averment confiftent
with the Deed; and for that Purpofe they cited the Cafe
of Barrow and Barrow. But the Lord Chancellor upon
the whole matter did not think fit to Decree it for one
or other of them, but left the Land in Queftion to defcend

equally between the two Nephews.
7 DE
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Micoe verfus Powell &8 Ux’ 5 al. Cale 37.

ICOE exhibits a Bill againft Powell and his Wife and An fofant in-

the Truftees of the Wife's Eftate, féttin‘% forth, that Tro of Lands

in Fee marries

one Sir Samuel Micoe devifed unto the Plaintiff’s Son feve- withou the

ral Manors and Lands of the Annual Value of 4o0 / Seuk ofber

and that the Son died without Iffue, whereby thofe Lands Tbe Fuber
defcended to the Plaintiff’s Daughter; and fetting forth, 222%‘&3;’;‘“?.
-that the Defendant Powel] had Clandeftinely married his 23« ¥
Daughter without his Confent, and had made no Provi- Rt -
fion for, or Sertlement on her and her Children; Arid be mdef ber
that he was informed the Defendant Powell intended to 2= Ch-

“make his Wife, who is now an Infant, as foon as the thels Lande,
fhould come of Age, to fell her Lands and levy a Fine of s wite de
them: and for as much as the Eftate in Law of the faid o= 4
Lands was in 4. and B. Truftees, who could not be alowed.
Compelled to transfer their Eftate but in this Court,

but threatned to do it voluntarily, unlefs prohibited by Or-

der of this Court; Therefore out of a Fatherly Care of his

-faid Daughter, and to the intent that a Provifion and Set-

tlement be made for her, and that he might be relieved

. 1n
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in all and ﬁngular. the Premiffes, Prays Procefs againft
Powell and his Wife and the two Truftees, ¢bv.

To this Bill the Defendant Demurred, becaufe it appear-
ed of the Plaintiff’s own fhewing, that he had no Right
cither in Law or Equity to the Lands in Queftion, and
that he does not pretend to be Truftee or Supervifor there-
of, or any ways impowered to Infpect the Management of
the fame: and’ therefore he thinks himfelf not bound to
fatisfy his Inquifitivenefs: neither ought he to be called in
Queftion or Impleaded in this Honourable Court touching
the fame: and for that the Plaindiff’s Bill doth contain no
Equity, he doth Demurr in Law.

This Demurrer was allowed by the Lord Chancellor.
But he faid, if Mr. Powell had been Pliintiff here in
Chancery to have the Truftees Transfer their Eftate, or
for any other Favour of the Court, then indeed, when he
had fuch a hand upon Mr. Powell, he could make him
“do fuch' things as thould be reafonable; But upon this Bill

there is no Colour in it.

Cafe 3. Thompfon verfus Attfeild.

A Conveyance J N this Cafe it was allowed, altho’ a Conveyance be
oy A made purporting a Feoffment; yet neverthelefs ic

Opemre a2 may Operate as 2 Covenant to ftand feizd: And a diffe-
Covenant to :

fand e, TENCE Was taken between the feveral forts of Voluntary Con-
peet in s Veyances; for tho' generally a Defect in a Voluntary Con-
VohnaryCon- yeyance fhall not be fupplied and made good here, yet if
fpiedin 2 Man voluntarily makes a Settlement as a Provifion for
eaiy. e, i his Children, and for their Maintenance, fuch a Volun-~

made for 2 cary Conveyance fhall be fupplied and made good here.

Children,

Turner
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Turner and Gwinn. Cafe 49.

\
N this Cafe it was faid, thae a Tenant in Tayl of an
Equity of Redemptiont may devife it for the Payment
of Debts.

Reafon verfus Sacheverell. Cate 4.
BARON and Feme levy a Fine of the Wife's Land, to ;:::;,f;

enable them to take up the Sum of 400/, They by Perd wd
bortow this Mony, and make 2 Mortgage forit; and after e wites ©
the Mortgage is Forfeited, the Husband pays in part of e dool.
the Mortgage Mony; but afterwards borrows as much Ry et

Mony more of the Mortgagee, as he had paid in before. nd afiereards

s the
fame Sum

It was Decreed, that the Mottgagee having the Eftate in g of the
Law in him by the Forfeiture ofg:;i%: Mortgage, he thould Deceed e
hold the Land againft the Heir of the Wife, until the wit fouoor
whole Mony was paid; and if the Heir would not pay in Relem wik-
the whole Principal, Intereft and Cofts, he fhould be fore- bock Sam.
clofed.

Penn verfus Chetle. Cae 41,

T H E Commiffioners for the taking of an Anfwer in the exrearis jtias
A Country had omitted to Indorfe the Writ, Executio oreees i the
iffius Brevis, &c. For this Irregularity in the returriing of the Rewm of 2

Anfwer, they had ﬁ)t the Anfwer referred to the Six 3&::::?‘::.
Clerks; Buc upon Motion to the Lord Chancellor, for as ot weks
much as the Commiflioners had Indorfed on the Anfer iathe Rewurn.

Capt’ &5 Furat’ &c. fecundum effeltum ¢& tenorem Commiffion’
buic ammex’, and annexed the Commiflion to the
Anfwer, it was Ordered the Anfwer fhould be allowed.

M Mallet
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Mallet and Trigg.

Cafe 42.

A Pufon In- P T was denied by the Lord Chancellor, that the Parfon
riate ) al . . .

n:)(zphavc‘the de [7ure has the Nomination of | the Curate, and more

Nomination of e{pecially where the Parfon is of a Lay Fee, as was the Cafe

in Queftion, wiz. a Prebendary had demifed for three Lives
the Corps of his Prebend, which confifted of two Impro-
priations, and fo now by the Statute were become Lay
Fec: In the Leafe were as general Words as was poflible,
and particularly that the (éi§ Leflee thould find two Vicars
for tie aforefaid Impropriations, and pay to one {o much,
and to another fo much. Butthe Lord Chancellor {aid, that
by finding, was meant maintaining only, and not electing
or choofing ; and he faid, there was a great Difference as
to the Parfon’s Right of naming or choofing his Vicar,
where the Patfon was of a Lay Fee, and where he had a
Cure of Souls: for in the latter Cafe there was reafon he
fhould approve of the Man, who was to a& under him
in {o high a Truft. And the Curate that came in by Op-
pofition to the Leflec, was eftablithed by the Lord Chan-
cellor, and the Charity Decreed to him. |

Note, This Cafe came before the Lord Chancellor, upon
Exceptions to a Decree of the Commiflioners of Charira-
ble Ufes. One Exception was, that by the Stat. of 29
of this King, none but Ecclefiaftical Perfons could aug-
ment poor Vicaridges, {0 as to be eftablithed as a Chari-
table Ufe within that Statute, and that the Lefforin this cale,

who was only a Prebendary, was not within that Statute.
Sed non allocatur.

Cate 43. Man verfus Ballet.

Pon Exceptions to a Decree by the Commiflioners
No Agreement § _/ for Charitable Ufes, the chief Matter infifted upon

of the Parithio- . i - . . .
pers, where fe- Was this, - Here were feveral diftinét Charities given to a

veral Chariries

e given o Larifh, wiz. {uch a Farm worth 121 per Amn. for repair-
ing.
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ing the Church, another Farm worth 61 per dmm. for feveral Purpo-

mending the Highways, and fo much to the Poor, ¢bc. them,or divert

inall 40 L per dun. ' ;}‘fg;‘ to other
The Complaint againft the Truftees of this Charity

was, that the Church had been out of Repair, and the

“Rents of the faid Farm of 12/. a Year were not applied

for the Repairs of the faid Church, but a Levy Rate had

been raifed on the Parifhioners for fuch Repairs:

The Truftees reply, that what they wanted in Weight,
they had in Meafure. What was deficient as to the re-
pairing of the Church, was ballanced and made amends
for in the Greatnefs and Excefs of the other Charities, wiz.
towards the Poor, and for the Highways, ¢§c. and tha
all thefe Charities were intirely for the Benefic of the Pa-
rith, and no one Perfon concerned in them more than an-
other; and that therefore if they had not exattly purfued
the precife Original Dire€tion of the Charity in its firft In-
ftitution, yet they having done nothing for any Man’s
private Advantage, but things only that were neceflary,
and Parochial Concerns, and in regard they had really and
bona fide expended all the Moneys they had received by
vertue of this Charity, they hoped thar thould excufe them
for the time paft ; and the rather for that they had but trod
in the Steps of their Fore-fathers; for that for above 20
Years together this Mony had been promiflcuoully difpofed
of. .

But the Truth of the Cafe fell out to be, that they hid
applyed chis Mony for the finding of a Leffurer, and had
allowed him 10s. a Day, there not being then any
One to officiate within the Parifh: And it was urged, that
this was in eafe of the whole Parith, who otherwife muft
" have found a Minifter, and fo it was the fame thing to

them whether they paid their Mony for the Church or
Minifter.

But
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* But the Lotd Chancellor faid, If it thould be admiteed

thar for Parochial Charitiesthe Parifhioners might by Agrec-

ment change and apply the Charities, as they thoughe fit,
it would be a great Step towards deftroying all Charities;
and ar this rate we thould have all Perfons Charities given
away to Preaching Minifters and Lecturers; but they fhould
not thus think 7o rob Peter to pay Paul: However for as
much as this Mony for a long time had been thus promif-
cuoufly applied for the time paft, they fhould not be punifh-
ed for that Mifempolyment in any thing, faving as to
what was paid to the Parfon, for which they fhould not
be allowcdP one Farthing: and direted the Account to
be fo taken )

~ Another Exception was; That the Commiffioners of
Charitable Ufes by their Decree had charged them with
the Rent of the Premifes for two Years longer time,
than in truth they had received it.

As to that the Lotd Chancellor declared, That a Truftee
for a charitable Ufe was not otherwife or further chargea-
ble than any other Truftee is, who is only to be charged
for fo much as he receives, and fhall not ftand charged for
the Receipts of others.

Note, Mr. Attorney in this Cafe harped much upon it
that this Leffurer wasa Preshyterian, and as foon as he had
doné in the Church would run into a Comventicle; and
upon his repeating this Matter fo very often, the Lord
Chancellor told him, he was not to be led or harangued
with Prejudice into a Caufe. It was not before him
in this Caufe, whether the Man was a Presbyterian or
not: he minded the Matter only, and not the Man.

Anoni-
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Anonimus. Cafe 44.

Mortgagee fhall not Account according to the Value Mortgageeman
of the Land, @iz. He fhall not be bound by any & o

for more- than

Proof that the Land was worth fo much, unlels you can b atualy re

. . . . ceives, unlefs
likewife prove that he " did actually make fo much of it, whee he has
or might have done fo, had it not been for his wilful seen guily f

Default : as if he turned out a fufficient Tenant, that held folis as if be

has turned out

it at fo much Rent, or refufed to accept a fufficient Te- or reuled »
nant that would have given {o much for ir. uficienc Te-

nang.

Newman verfus Fobnfon. Cafe 45

q Man feized of Copyhold Lands furrenders them to My bebes and
the Ufe of his Will, and then by his Will fays, g5 acs
viz. My Debts and Legacies being firft dedulled, I devife all dviEaimyE-

Eftate both Real and Perfomalto . S. And held by the Pty s,

This amounts

Lord Chancellor, that this thould amount unto a Devife to  »perie o
fell for the Payment of his Debts. fel for Pay-

meat of Debts,

In this Cafe it was faid by Mr. Sollicitor General, that
a Parol Declaration is fufficient to fubjet Lands to the
Payment of Debts, where 2 Man has but an Equity only.

Fones verfus Purefoy.

Cale 46.

‘7" ONES having a Demand on Purefoy's Eftate, as 2 gy, puovivia
. Creditor for Mony borrowed by Purefoy’s Father, and 2 Mamige Sa-

) tlement the
fecured by Mortgage on this Eftate, Purefoy fers up a Decd was to
Marriage Settlement, fome time precedent to the Mortgage, mumisge was

. not had in 10
to defc;tt it. Months,

The Heir fets

. \ his Sertle-
The Cafe was thus, in 1672 Purefoy's Grandfather be- men o defes

5 H H 4 4 a Mortga,
ing feized of the Eftate in Queftion makes this Settlement 2 e

N on Facher, after
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wis Furber had ON his Grandfon; But in the Deed there is this Provifo,

fworn, thit b¢ iz, that in cale the Marriage did not take effe¢t within

ried within the Tew Months then nexc enfuing, then all the Limitations

ten Momhs. . hd Ufes in that Deed fhould ceafe and be void. After-
wards in 1674 Purefoy the Father borrows Mony on this
Fftate, and in his Anfwer fwears, thar this Eftate is not
any wife Incumbered, for that the Marriage did not take
effet within the Tew Months: And now the Grandfon fets
up this Deed of Sertlement; and in the Replication the
Plaindff difclofed this Special matter, @iz. that Purefoy the
Father was not Married within the Tew Months according
to the Provifo in the Deed.

The Lord Chancellor on the hearing having Decreed it
againft the Defendant Purefoy, as well for that his Father's
Oath was {o ftrong againft him, as alfo for that Purefoy could
not make it appear that his Father was married within
the 7ew Months by the Deed appointed :

The Defendant upon a Petition obtained a Rehearin
fuggefting that the Special Matter difclofed in the Reph-
cation came not in within time, fo as 10 be Fxamined to,
and put in Iffue, and now the Defendant had difcovered
full and firong Proof; but he could obtain no Relief on
the Rehearing. ' '

Firft, It was Objected by the Plaintiff, that this Sertle-

ment was but a Voluntary Setdement, and therefore could

- never prevail againft a Purchafor, and that without Notice:

Bur as to that Objetion, they gave this clear Anfwer. It
voluate v, Was trae, it was 2 Voluntary Serdement; and if it had
by eFubeis been made by the Perfon that Mongaged thefe Lands, it
wy Mongage fhow'd never Prevail againft a Purchafor: But here the
fade bty Mo~ Settlemene was made by the Grandfather, and the Eftare
oerwis & paffed from him; But the Mortgage was made by the

toa

g:dctﬂﬁﬁ Father, who was never feized nor pofieffed of the Eftate.

! It
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It was then infifted on the behalf of the Defendant, that
the Replication‘in which this Special Marer was difclofed,
came not in time, and {0 was not propetly in Iffue; and
therefore the Defendant having now fufficient Proof to main-
tain that his Facher was married within the zew Monchs,
that Proof ought to be received : And chey produced the
Parfom that married them, who was ready to fwear, that he
married them within the z# Months, and that the Re-

ifter Book of the Church, by which this Mateer fhould
Eavc been properly proved, was loft. And they produced
a Printed Book fuppofed to be printed juft upon the Mar-
riage of the Defendant’s Father, in which amongft other
things was contained an Epithalamium (which Mr. Phillips
called an Elezy) Two ftrong Lines whereof were, wiz,
And every Day of the Tear foall be to you
The fifth of Jan. Ome thoufand fix bundred and fo-
venty two.
Which they would make ufe of as an Argument, that
the Defendant’s Father was married in 1642, But on the
other fide, they mainrained that their Replication came in
wi(;hin time; and therefore no new Proof could be admic-
ted.

The Lord Chancellor took Notice of what danigerous
Confequence it would be; thar if after Publication pafied,
and People fecing where a Caufe pinche, they thould then
be ac liberty to look out Witnefles to boulfter up the faul-
ty part of the Caufe, the neceffary Confequence would

be Perjury : And he declared where 2 Man had & juft Debt whoe s cre-

due and owing to him (as this was of all hands admitced

ditor can, even
by the ftrictet

to be) if fich a Man could in any cale, even by theRues of the

ftricteft and moft precife Rules of the Court, get any Ad-

Advanta,

Court, get any
, he

vantage of an Heir, ¢bc. he would never be inftrurmenca] el oo be de-

in depriving him of that Advantage . and therefore hie con~
firmed his t%‘onncr Decree, anmﬁ(h’d the Mortgage.

And Parefoy's Council having preft the Cafe of what
perhicious Confequence it would be to their Client
o there

prived of it.
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there being divers other Creditors, and that the Debts
would nigh fwallow up the whole Eftate; "the Lord Chan-
cellor faid, the other Creditors would not have altogether
fo great an Advantage, as Mr. Jomes now had, by reafon
of the Forms of the Court; yet even as tothem, when
they. thould come into Chancery, the Defendant Purefoy
would have a very difficule chncc, when he went about
to perjure his own Father in a Court of Equity by the
Evidence of the Parfon and the Epithalamium. ™

Cife 47. Goilmere ver{us Battifon.

An Agreement | I YHE Heir at Law pretending a Right to the Land
, when . R .
£k, that if fhe in Queftion, came to the Tenant in Pofleflion, who

fiea Tawt likewife claimed an Intereft in the Fee; and threarning

Frould leave - 0 evit her at Law, fhe makes this Promife, @iz, If I
Lawa.  dyé without Iffue of my Body, Il either give you 5001l or
Decxeedthe A o sve you my Land: and now fhe being dead, and havin
greement to be V4 }’ 5 b g
pecformed - devifed her Land to her fecond Husband, who had never
Bt wiaany Notice of this former Agreement, a Bill was brought
s Pevieef o have an Execution of this Agreement.

It was infifted, that this was all the Portion her, Huf~
band had with her, -and therefore he was quafi a Purcha-
for; and that a Remainder after an Eftate Tail is {o re-
mote, that fuch an Agreement fhould never. be executed,
in Equity : For if the Wife had really by Deed execured
fetled the Eftate to the Ufe of her Self in Tail, Remainder
in Fee to the Plaintiff, yet fhe might at any time have

dockt that Remainder by a Common Recovery.

But the Council on the other fide infifted that an A-
greement for fuch a Remainder thould be executed in E-
uity, and ‘that the Plaintiff could in no fort be called a
v R Purchafor : and cited the Cafe of Serjeant Maynard verfus
Mofely, where fuch an Agreement after an Eftate Tail
was decreed.

The
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The Lord Chancellor decreed the Agreement to be Exe-
cuted. '

Darcy verfus Hall, Cafe 48,

HERE an Heir or Truftee buys i an Incum- Wheea Mor-

brance, he fhall be allowed no more, than what F&5 Tk
he really pays for it; unlefs he boughe it to prote& an In-}* fhal be ol
cumbrance to which he himflf is intitled :  But where 2 isdw i
Stranger that has an Incumbrance upon an Eftate buys in i e
another Security to proteét his own, he fhall not only hold Oterwit: it

an Heir or

it, till he is fatisfyed his own Debt and has Reimburfed Truee buys
himfelf the Mony paid for the Incumbrance he bought in; true,
but even till he has received all the Mony and Arrears of

Intereft duc on the Security he fo bought in. And in this

Cafe, tho’ it was an Heir that bought in an Incumbrance

(there being fome Special- Circumftances in the Cafe) he

was allowed on Account the whole Mony due on the In-

‘cumbrance ke boughe in, tho’ he paid lefs for it.

The Earl of Huntington verfus Greenville.  Cie 4

. . . S
of the Lands in Queftion on which there were two i e saae

feveral Statutes, amongft other Incumbrances : the Prior of afving notice
the faid Statutes, which was a Statute for 1000/, was S,
bought in by the Earl of Huntington for 300/ it having fa) mee ve
been formerly extended, and then but 300l remaining gf % it
due upon it. The next Statute was for a great Sum ofra his Pore.
Mony, and belonged to the Defendant; and it was alledg- bt
ed, that the Plaintiff had notice of the Defendant’s Statute,
and was once in Treaty about buying it in. Two Years
after the Plaindiff had bought in th %rﬂ: Statute, he Pur-
chafes the Lands in Queftion: And afterwards the Defen-
dant having Notice of the Statute that was Affigned to

the Lord Huntington, endeavours, as was alledged, to get
fome

T HE Cafe was thus. One Mr. Lewis being Seized Afigoee of o

0
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fome of the next of Kin to the Conufee of the Firft Statute
to take out Letters of Adminiftration ‘de bonis mom of the
faid Conufee of that Statute, to the intent that the Defen-
dant mighe bring a Scire fac’ ad Computandum againft them
to come to an Account with him upon the Firft Statute,
and pay them off what fhould be due, if any thing, and
to have the faid Firft Statute Vacated, that fo he might.
be let in upon his Security: But they declining to accept
of fuch Adminiftration, he himfelf took our Letters of
Adminiftration de bonis non of the faid Conufee, and pro-
::zted the Officerin the Petty-bagg to vacate the faid Statute :
nd now the Lord Humtington exhibited his Bill to be
relieved againft the undue vacating of this Statute.

It was Obferved, That where a Statute is extended, it
cannot be tryed in an Eje@ment, whether it be fatisfied or
not; but the only Remedy is by a Scire fac’ ad computandus,
or Bill in Chancery; But where Land is extended upon
an Elegit, the Debt and yearly Value a%pear on Record, and
it may be well known when the Debt is paid, and may
come in Evidence upon a Tryal, in an EjeGtment.

Secondly, It was Obferved by Mr. Serjeant Maynard, That
the Plaintiff’s Council had much miftaken the Law in what
they affirmed: For the Law was clear and certain, that
where a Statute is once extended, there, thoughthe Conufee
afterwards affign the fame, yet nevcrthc’lc’%s the Conufee
himfelf, his Executors or ‘Adminiftrators, may releale of
difcharge fuch Statute, and it fhall be good and binding
in Law. '

Thirdly, He faid, there was a great difference where a
Man was firft a Real Purchafor without Notice, and chen
finding Incumbrances to arife upon his Eftate, there, when
he was faft and oncein, it was lawful for him to get
in what antient Secyrities he could to corroborate and
Eroteé't his Purchafe: But this is quite another Cafe, for
cre the Plaintiff had bought in this Statute at leaft two

Years
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Years before his Purchafe, and o it could not be fid to
be done for the Protection of his Purchafe; and infifted,
that in this Cale the Lord Hunmtington ought not to be
looked upon as a Purchafor, having before his Purchafe
Notice of the Defendant’s Starute ; And that a Man having
aReal Debt might well fecure himfelf by getting the Statute
thus Vacated, and that being once done, this Court oughe
not to take from him the Advantage he had in Law.

But it was then infifted by the Lord Huntington's Coun-
cil, that the Defendant ought not to profit by the Art and
Skill he had ufed in getting this Statute vacated, the
fame being unduly done, and not according to the courfe
of Law, which fhould have been done regu%arly by a Scire
{a:cr;rad computandum : And the Defendant having intruded

imlelf into an Adminiftration, to which he had no Co-
lour of Right, on pupofe to defraud the Plaineiff, it oughe
not to avail him; and if he had been a fair and righdul
Adminiftrator, yet his Inteftate under whom he comes in,
having Affigned the firft Statute for a Valuable Confide-
ration, tho’ the Adminiftrator, might have 2 power of Re-
leafing or difcharging itin Law, yet hewas but as a Truftee
for the Affignee, and muft be anfwerable to him for the
Brea;h of Truft.

And the Plaintiff’s Council infifted that they ought to
have a Perpetual Injunétion to quiet them in the Poffeffion :
but the Defendant’s Couneil infifted, that this Court oughe
not to Interpofe and Abridge him of the Advantage he had
at Law, he being a real and true Creditor.

Lotd Chancellor declared, that each of their Demands couse of «
were over rigid.  And firlt he declared thar the Defendane St bvis
fhould not profit by this vacating of the Statute, but that Lad, sfigns
the Plaintiﬁfx fhould be reftored and put in the fame Plight, ey mectat
as if this Sratute was ftill in force. But then the Plainciff 522 f
muft go to an Account upon this Statute, and if it was Aduinifsatn,

already fatisfied, or the Defendant would pay what fhould iedges saic

remain due thereupon, then the Defendant muft be let in. figoen ™

Mr.
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gqiywite. Mt Bows of Council for the Plaintiff urged, that this
beve sgaint  Searute fhould lye as a perpetual Cover and Fence to this .
wd por the A¢- Eftate, and chat all the Profits of the Eftate received fince
e pighe e the Purchafe fhould be taken to be received as a Purcha-
i e Saus for only, and not be applyed towards Satisfaction of this
Foce.  Statute; and the rather, for that although the Statute was

once extended, yet the Plaintiff had not Pofleflion by

vertue of this Statute, but by reafon of his Purchafe.

But that was utterly denied by the Lord Chancellor, For
that no Purchafor thould be further or longer protected by
an Incumbrance bought in, than till fuch time only as he
had received fo much of the Profits as would fatisfy that
Security, and that then the fame fhould be Avoided by a
Scive fac’ ad computandum, or by an Account to be takenin
this Court; And his Lordip was of Opinion, that altho’
the Statute in this Cafe was bought in before the Pur-
chafe, yet that made no difference in the Cafe, but was as

ood, as if it had been bought in afterwards to prote&t
tghc Purchafe, and therefore the Lord Hunrington fhould be
looked upon as a Purchafor, having fuch Security to pro-
te¢t his Purchafe:. And the Favour that this Court al-
lows to fuch a Purchafor is, that he fhall account only ac-

cording to the extended Value, and not according to the
real Value of the Eftate.

The Council for the Plaintiff feeming diffatisfied with
this Diretion, the Lord Chancellor told them, If all had
been faid as might have been faid in this Cafe, it would
not have fared fo well with them; For it would be
a Prefident of very mifchievous Confequence, that 2 Man
having bought in-a Prior Incumbrance, and having notice
of a fubfequent Statute, fhould then purchafe the Land
with this Notice, and yet have any ProteCtion or Fa-
vour thewn him in it; and pur them in mind of
Sir Jobn Fagg's Cafe, which the Defendant’s Council
could not remember to urge, where he being a Purcha-
for came into 2 Man’s Study, and there laid Hands on 2

7 , Statute
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Statute, that would have fallen on his Eftate, -and put it up
in his Pocket; and in that Cafe, he having thercby ob-
tained an Advantage in Law, tho’fo unfairly and by fo ill

a Practice, the Court would not take that advantage from
him.

MlJmay verlus Mildmay. Cafe so.

2Ch.Rep.102.

N this Cafe the Anfwer of the Defendant in the Spi- A Man's Ad-
ritual Court being offered in Evidence againft him spiituai Coure
here, it was oppofed by Mr. Serjeant Maynard; But Mr. ;?,y,ﬁ;:,’di:'
Sollicitor Gemeval made anfwer, that it was true, Depofiti- this Court
ons again{taMan in the fpiritual Court fhould not be made
ufe of here without fome fpecial Order for that Purpofe;
But 2 Man’s own Anfwer upon Oath, let it be taken
where it will, tho it were 2 Voluntary Oath before a
Juftice of the Peace, fhall be read againft him here. Mr.
Serjeant Maynard replied, they oughe. then to have given
them Notice of it.

In this Cafe the Plaintff having fetded 5ol per dm. wow fure-
in Truft for his Wife, fhe afterwards obtain’d a Sentence in 377! ™
the Spiritual Court to be divorced from her Husband 4 veran A
menfa ¢& thoro, Wherein reciting that her Husband had al- e feled by
ready fettled this 50/ per Ann. on her, the faid Court ad- for ber fpaste
judged to her sol. per Amn. more for Alimomy; and lopement and
now fhe exhibited her Bill in Chancery, fuggefting that e
her Husband had, on purpofe to defraud her of this Rent, ;‘:”‘b“ with
procured the Tenants to furrender their Eftates, on which
the faid Rent was referved, &c. And therefore prayed
this Rent might be made good to her by the Decree of
this Court.

But the Defendant’s Council infifting, that this Setle-
ment of the faid Rent was only in Truft for the
Husband, and in the Deed there was not any Truft de-
clared for the Wife, and that in truth fhe was a very lewd
Woman and had eloped from her Husband, and he offer-

P ing
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ing to take her again in his Anfwer: Lord Chancellor
would make no Order in it, but only that the Defendant
thould ftand in the Place of the Tenants, and fhould Admit the
Rents payable by the Tenants to be ftill in being, and then
fhe might proceed at Law and recover the Rents there if
the could.

Cafe 11 The King verfus Carew.

The Court of HE Cafe was, that the Defendant Csrew as Executor
i Yo, to 7. S. being intitled to Letters of Reprifal, thac
gigion.  were granted by the King to the Defendancs Teftator
Letters of Re- .
pifudmy be for a great Sum of Mony, (In which Letters Patents
Chcoyshe Was 2 Claufe that no Treaty of Peace fhould prejudice
aPac ' ghem,) and the King having by feveral Treaties of Peace
in the Leners With the Duzeh exprefsly Arricled, that they thould not be
Tromotoae Prejudiced by thefe Letters Patents ; the Queftion was,
fral pejudice. Whether the King could by any Treaty of Peace amortize
] thefe Letters Patents, and fo deprive the Party of the In-

tereft that was thereby vefted in him.

Mr. Wallop of Council with the Defendant infifted on
time to argue it, being a weighty Point that mighe well
bear a grear Debate.

But the Lord Chancellor would not hear of it, faying;
that the Durch Ambaflador never came into the King’s Pre-
fence, but he was making freth Complaints; and that it
was 2 Cafe for which there could be nothing faid, and that
the Cafe was very proper in Chancery for the Repealing of
thefe Letters Pattents; For tho' the Bar were net fo well
apprifed of it, yet the Chancery had Admiral Juridiction
by the Statute of 31 H. 6. Num. 66. or 68. which was
never printed. Andin Proof that a Treaty of Peace might
Revoke and amertize Letters of Reprifal, his Levdftip éﬂd
the fame might be done by a Truce or by Letters of fafe
Conduct, and a forriori by a Treaty of Peace : And that

it
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it mighe be done by Letters of fafe Condust he cived the
Stacute of 11 H. 4. Rorr. 66. and a2 Judgment of
the like nature given in the Padiament of Frabéz, and
the like Judgment given in dr Parlisment of - Hngland,

2 H. 5. Num. 34. And for an Authority that 2 Truce
had the like effect upon Letters of Reprifal, he cited
the Roll of Parliament 10 H. 6. Num. 34. where
the Dames after a Truce made with them had feifed En-
glip Ships by colour of Letters of Reprifal, there being
no Provifion made againft them in. the Truce, and . o
the Parliament there petitioned the King for Letters of 1.
Marz againftthe Danes.

The Attorney General on the bebalf of Peter cae 5.
Houfe College i Cambridge, &5c. a-
gainft the Margaret and Regius Profef-
fors in Cambridge, &c.

; HE Cafe was, 2 Man having devifed so/ per coum renia
Amn. for a LeCturer in Polemical or Cafuiffical Di- b sesm,
vinity, f{o as he was a Batchelor or Door in Divi- on which 1
. . urefhip for
nity, and Fifty Years of Age, and would read five rediog in £o-
Le@ures every Term, and at the end of every Term would gy St
deliver fair Copies of the fame to be kept in the Univer- ty inCambrige
fity, and in default of fuch a LeGturer, he gave that 50 1

per Amn. o Collcgc in Oxom.

Now upon this Information, the Univerfity of Cam-
bridge with the Confent of the Heir at Law would have
had the Rigour of the Qualifications mitigated, wiz.
That 2 Man of Forty Years of Age might be made Ca-
pable of this Salary, and that Three Lectures every Term
might ferve wurn, and that if he delivered fuch fair Co-
pies of his LeCtures once a Year it thould be fufficient.

7 But
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But the Lord Chamcellor, tho' no one made Oppofition
to it, refufed to intermeddle in it; and faid they fhould
be held to the Letter of the Charity, and that the
Heir had no Power to alter the Difpofition made by his
Anceftor.
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Sir Tho. Harvey verfus Ralph Mountague Ar'’. cue s,
! 2 Ch. Rep. 82
S“HE Cafc was thus. Harvey having by his Will The Defeadaoe
appointed the Lady Harvey and Sit 19o. Harvey Exe- ofs e o
cutors: By a former Decree the Lady Hatvey was 16 re- :‘;"ilffn;'f v
¢eive no more of the Eftate, and Sir Tho. Harvey to have Mooy contrary
a Perpetual Injunction againft her, and a Claufe was in- Ot thar”
ferted in the Decretal Order, that no Creditor fhould pay be thould pay

the Mony over
her any more Mony. o
"3

The Teftator |had 2 Mortgage for 10000 /. on part of
Mr. Mountague's Eftate. And Mr. Mountague, after notice of
this Decree (he being prefent at the Hearing, ¢§+.) but be-
fore any Sequeftration againft the Lady Harvey, pays in this
10000/, and Intereft to the Lady Harvey, and has his
Mortgage delivered up to be Cancelled: And now a Bill
was brought againft him by Sir Tho. Harvey, to compel a
Repayment of this Mony. ’

It was infifted, that it was a very hard Demand in Equity
to have the fame Mony twice paid, he having in this Cafe
paid it 0 a Hand that by Law was impowered to receive
it, and to herwho had his Securities in her Hand; and
the Notice, that they pretend of the Decree, is not any

Q legal
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legal Notice : But regularly he ou%ilt to have been made a
Party to the former Suit, in which the Lady Harvey was
Decreed not to Intermeddle with the Eftate, or at leaft to
have been ferved with an Order not w0 have paid the Mony
to the Lady Hervey.

But on Behalf of the Plaintiff it was Anfwered, That this
was full Notice to Mr. Mowwrague, and a pure Voluntary
Payment in him on purpofe to prevent and avoid the
Decree of this Court.

Cafe 4. Burdett verlus Rockey.
A Sequefiration Sequeftration, that Iffuesas mefn Procefs of the Court,
which Iffues as will be difcontinued, and determined by the Death

fo.l‘m‘?nﬁf; of the Party: But where a Sequeltration Iffues in Purfuance

h of . )
ey . oF a Decree, and to Compel the Execudion of it, there

oberwif, i tho’ the fame be for a Perfonal Duty, it thall not be de-

Deerer, b termined by the Death of the Party.
Perfoss

for &
Dury.
It was Objected, that it was but for 2 Contempt that

a Sequeftration Iffues, and that the Principal Intent thereof
is to bring the Party to a Compliance, and not to levy
the Duty; tho' zhat be Collaterally done.

Assqutiaion  Lord Chancellor, The Sequeftration binds from the very
e ey, time of awarding the Commiflion, and not only from the
ing the Com- rime of Executing of it and its being laid on by ‘the Com-

nos anly frem miflioners: For if that thould be admitted, then the Inferior
Executing &, Officer would have ligandi & non ligandi poteflatem.

Strode verfus Little.

Cafe vy.

Bl for a0 Ace N a Demurrer and Plea to a Bill to have an Account
coune of the of the Profits of the Mendippe Mines in Somerfer-
ue vines . hire; They plead a Special A& of Parliament which had

Defendant glV en



In Cyria Cancellarie. 59

given Jurifdiction of all Matters arifing within the Mines O pius n aa

the Courts of Exclufive of all other Jurifdiction : 5 P
And it was urged that this was like to the Jurifdiction of gvea an Ex.

clufive Jurif-

the Sewers, where this Court could not Intermeddle : But gigon of al
it was Apfwored it was not like that Cafe; becanfe there M i
was 2 new Jurifdiftion created and relerved intire wichin it Mioe t de

vl . . Courts of A,
felf: But here the Junfdxéhon of determinin g Matters rela- but bad not
tin hefe Mines i fetred to the C £ averred there

g to thefe Mines is transfetred to the Courts o e o g

which were antient Courts, in which by the Common Equity thee.
. .y . . . Plea over-ruled,
Law this Court did interpofe in Equitable Matters.

Lord Chancellor, The Plea is not good, becaufe altho’
you an Exclufive Jurildiction, yet you do not aver
that there is any Court of Equity there.

Anomimus. | Cafe 3.

N a Demurrer. Refolved: that where a Man Ex- 1n what caia

hibits a Bill for Difcovery of a Deed, and’ prays in M ™
his Bill 2 Difcovery only, there a Man muft make Qath the Lo of a
he hath loft the Deed. But where 2 Man comes, and b0
fers forth the Lofs of his Deed, and prays to be relieved ©eckive i
touching the Duty coming to him by the Deed, -there he of. Cof
needs mor make fuch Affidavir. 175 6 241

1 Ch.Rep. 51,
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Cafe 17. Anonimus.

of aJarfon

bridgs a Bilfor for Tythes, the Defendant demurred, for that he
Trbesbe % had not. offered. by his Bill to acce;}:t of the fingle Value,
e che Sngle 3nd yer had alledged in the Bill, that the Defendant had
beiginitedty carried away the Corn, ¢&c. without fetting forth the
e e Tythes according to the. Statute; and it was infifted for
weble Valie.  the Defendant, LEZ.t if he fhould be. put to anfwer this Bill,
the Plaintiff would prefently go to Law, and give his

Anfwer in Evidence, and recover the treble Value of the

: Tythes; and a Court of Equity ought not to affift a

Man in recovering a Penalty, nor compel a Difcovery of

a Forfeiture.

1&5&6&0‘ PON a Demurrer: a Man having Btought a Bill

Afterwards at another Day upon a2 Motion this Demur-
rer was over-ruled, the Plainuff in this Cafe being only
the Executor of a Parfon, and not the Parfon himflf,
and fo nor intitled to a Forfeiture upon the Statute.

Cae 58, Bovey verlus Swmith.
2 Ch. Rep. 124

ttceis [\  Iruftee having fold the Land to a Stranger, that
;*:‘:’L::ﬁ‘:c'm had no Notice of the Trult, and a Fine with Pro-

clama-
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clamations and five Years paft, the Truftee afterwards, for o Notce of
. . the Tult, an
valuable Confideration really paid, purchafes thefe Lands siera Fincand

agan of the Vendee. And it was Decreed by the Lord fi-¥ersron

Chancellor, with the concurring Opinion of the Lotd Chief fes the Land,

Fuftice North, That the Truftee, notwithftanding the Fine, Mhould fland
Proclamations and Non-claim for five Years, fhould ftand &ixd inTrut,

as before the
feized in Truft as at firft, as if the Land had never been f’ffc'paﬁ o
fOld, nor any Fine levyed. 7% ¢ 1.39.

Fenks verlus Holford. Cafe 0.

HE Plaindff Exhibited his Bill, fetting forth, that Sumsof vony

his Wife’s Father was a Citizen of London, and that e &
he had not Advanced her in his Life-time, and demanded e
her Cuftomary Part, and prayed an Account. given 25 2

Marriage Por-
tion, orin pur-

In this Cafe the Points infifted on were: Firff, That the fice of 2

Plaintiff’s Wife was Advanced by her Father in his Life-time, e, oo -
he having given her Four hundred Pounds. But the Lord b owersr
Chancellor was of Opinion, that it could not be any Ad- fut > 5t
vancement, unlefs it had been given her as a Marriage
Portion, or in Purfuance of a Marriage Agreement; and
the Four hundred Pounds were not given tﬂ% a long time
after her Marriage, and without any Agreement tEat the
{ame fhould be %or her Marriage Portion, and was a free
Gift; great part of the Sums ﬁut made up the Four hun-

dred Pounds being given her at Chriftenings and Lyings-in.

Secondly, It was infifted on by the Defendant’s Council,
that the(g feveral Sums, howfoever given, ought, if the
Plaindiff will come in for his Wife’s Cuftomary Part, be
calt into Hotch-pot ; But the Plaintiffs Council denied i,
and took a difference betwixt a free Gift fubfequent to the
Marriage, and where the fame is given in Marriage; and
compared it to the Cafe of an Heirefs, where fhe has Lands
given her in Frank Marriage, thole muft be caft into Hotch-
pot ; but otherwife if it is of Lands conveyed or given to her

R by
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by her Father or other Anceftor after the Marriage.  Sed
non allocatur.

The Thivd Point was, that the Plaintiff’'s Wife’s Father
having been a great Chymift and fpent great dparr of his E-
ftate in that Study, he had (as was pretended) arrived to
great Knowledge therein, and had a lictle before his Death
given feveral Receipts to the Defendant Holford, (who had
married his other Daughter,) to a very great Value, as
the Plaintff pretended, and alledged that the Defendant
made soo I per. Ann. certain Prohit of the fame; and to
incline the Court to think they were of fuch Value, the
Plaintiff offered to give the Defendant 500l for his In-
tereft in the faid Receipts; and therefore infifted, that
thefe Receipts ought to be looked upon as part of his
Perfonal Eftate, and that the Defendant fhould account
for the fame.

But Mt. Sollicitor General, and Mr. Keck, of the Defen-
dant’s Council replied, It was a Scandal upon the Cuftom
of the City of Londom to make fuch Receipts and Trifles
part of a Citizen’s Eftate, efpecially fuch Receipts as thefe,
which for ought appears are only to make Strong Water
and they de(%rcd to know how they fhould comie to be
reckoned part of a Citizen’s perfonal Eftate: For fuppofe
he had communicated the Receipts to the Defendant by
word of Mouth, and he had writ them down in his own
Paper, there had then been no Colour for it ; But now
this Scrap of Paper muft be reckoned Part of his perfo-
nal Eftate ; and if they will have an Account for fo much
Waft Paper, they may take it: And fuppofe the Defen-
dant had publithed and made common thefe his Choice
Receipts, what would then have become of the Property
and how then would they have belonged to a Citizen's
Perfonal Eftate? And this he might have done, and may
do, without Injury toany Man: And it is not like 2 new
Invention, for which a Man has a Patent, that none but
himfelf for the {pace of fo many Years fhall ufe the fame;

I that
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that may veft a Property; but in this Cafe there is no
Colour for ir.

Lord Chancellor. 1 will not fo far Countenance thefe Chymial Re-
kind of Receipts (which isonly a Piece of Quackery, reckoned par
and ferves only to cheat the People) as to put a Value on ;f;;;:f’é’&:‘::
them in Chancery. For ought I know, a Receipt to make
Mince-Pies or catch Rats may be as valuable. And the
Plaintiff not confenting to caft into Hotch-pot the four
hundred Pounds given unto his Wife as aforefaid, the
Bill was difmit.

Girlz'ng verfus Lee. Cafe 6o.

REAT part of the Lands in Queftion had been Wherean k-
fecded on the Lady Lowrher for a fjointurc by dempeion or
Mr. Lee her late Husband, Father of the Defendant; and jnisatrpy-

in the Sertdement Lee covenants that the Lands were of menof Detts
the annual Value of 800/ and in cafe they fhould fall bepid equaly.
fhort of that Value that his other Eftate fhould be liable Ot

to fupply the Defect thereof. o the B
Lands will be

After the making this Settlement, all the other Eftate of e A%

Lee not comprehended in the faid Jointure was mortgaged
for 2400 /. and afterwards Lee acknowledges 2 Judgment
to the Plaintiff, who had wrought for him as his Taylor,
and became bound with him in feveral Bonds; but the
Judgment was defeazanced on Payment of s50/ Lee
makes his Will, . and devifes all his Lands for Payment of
Debts.

The Bill was to have the Truft pesformed, and the Plain-
tiff’s Debt fatisfied. The Defendant in his Anfwer con-
fefled the Devife for Payment of Debts, but fets forth the
Jointure and Covenant and the Mortgage.

It was infited by Mr. Sollicitor Gemeral and others of
the Defendant’s Council, that this Covenant bound the
/ Land,
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Land, and was precedent to the Judgment, as was alo the
Mortgage, and that both thefe muft be fatisfied before the
Plaintift’s Judgment; or at leaft the Lands being in Mort-
gage when the Ludgment was acknowledged, the Plaintiff
could come in but for an Average and his Proportion ; in
regard his Judgment could not in Law affet thefe Lands,
they being then in Mortgage ; fo that it was a Security in
Equity only: and they inlifted, that the Covenant for
making up the Jointure ought to be firft fatisfied, it bein(g
exprefsly charged upon the Land; and they cited a Cafe
where 2 Man Covenanted to fettle 500 per Amn. Join-
ture, and named no Lands in particular, yet there it was
held, that the Lands were bound, and that even againft a
Purchafor; and that if he had afterwards acknowledged
any State or Judgment, yet this Covenant fhould be
looked upon as a Prior Incambrance, and was fo Decreed.

But it was Anfwered by Mr. Keck, being of the Plain-
tiff’s Council, that true it is, where a Man Covenants in
General to fettle Lands of fuch 2 Value, and names none,
there all the Lands fhall be bound; But where 2 Man
fertdes fuch and fuch Lands in particular for a Jointure,
and afterwards Covenants that they are of fuch 2 Value;
there fuch Covenant binds the Perfon only and not the
Land; But this Cafe indeed was ftronger, and did exprefs
that the other Eftate fhould ftand Charged to make the

* Jointure of that Value: But then he obferved, that it was

more than forty Years fince the Jointure took place, and
that in all ¢his time there had been no Demand on pretence
of Defect in the Value of the Jointure; and that the Defen-
dant had a&ually paid other Debts on Bond; fo that thefe
Pretences carried the face of Fraud with them, and feemed
only to be fer on foot to fence againft this poor Man’s
Debt, who had been Lee's Taylor and Bonds-man. And
as to the ObjeCtion of Average, he did admit, that
generally where Lands are devifed for Payment of Debts,
there all {ores of Securities, whether Statutes,Judgments, Bonds
or fimple Contrac Debts, if they do not in their own na&yrc

aftect
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affect the very Land fo devifed (as 2 Judgment cannot, if
the Land be then in Mortgage or the like) there all Debts
fhall be paid in Proportion ang by Average; and fo of other
Equitable Incumbrances: But then there is this Difference,
*If the Devifee of the Lands in Truft for Payment of Debts
. be alfo made Executor, then do the Lands {o devifed be-
.come legal Afferts ; and then Debrs muft be paid according
“to their Precedency or Superiority at Common Law : and
foit was relolved inthe Cafe of Hixine and Mortly, which-was
agreed to be Law of all fides; and'this Cafe being fo, it
.was Decreed that the Lands fhould befold aceording to
the:Truft:in the Defendant’s Father's Will for Payment of
Debts, and the Plaintiff be let in for -a Satisfation of his
Judgment, without regard had to the Covenant for making
good the Jointure. :

. Peiton verfus - Banks. Cafe 61:
: q Man by Will devifes Lands to his Wife for Life, it ro
-and as to the faid Lands he gives the Reverfion to na:&ﬁép‘:,;
4. and B. to be equally divided betwixt them. o ey
. betwixt them.
. The Queftion was, what Eftate 4. and B. thould take by mianin com-
this Devife. ' L L

Decreed, they were Tenants in Common for Life only.

Serjeant Maynard (tho’ not of Council in the Cafe) told
us at the ‘Bar, he remembred the like but a ftronger Cafe
fo refolved above twenty Years fince. wiz. A Man having , ro.aw. 5,
given Lands to his Wife for Life, devifes the Reverfion to s
A. and B. 4. in that Cafe being his Heir at Law ;' yet ad-
judged, that:by the:Devife B. took an Eftate for Lite only.

S Franklavd
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Cate 62 Frankland verfus Hampden.

Forgcc_l._Deeds 7 H E Phintiff this day making Default, and upon
b o A Opening of the Caufe it appearing that the Plaintiff

per Cur’ tote had Forgcd feveral Notes or Writings in the Defendant’s

bt l?:p(:e%fcd’ Name, it was prayed by the Defendant’s Council, that

i:;t::oi':f fuch Bills or Notes mlght be totn or obliterated: But

thereon agiint Ny, Solicitor Gemeral obferved to the Court, that a Forged
Deed or Writing canniot be torn or defaced by Law, but
muft be kept fo, that the King may proceed upon it a-
gainft the Criminal. :

Cafe 63. Gibfon &5 Ux* verfus Kinven & al.

Pefona) Edte HE Cafe was, that one Harris in his Life-time being
Wife, upon , f-Po{TciTed of a confiderable Perfonal Eftate, and having
T ) LA R 1. i ¢ F [P %

di}:fk':ffﬂ;:f Iflue four Children, wiz. two 'Sons and two Daughters,

but for e and Mary one of his Daughtets being 'now ‘martied to the
Tic! [} cr . . o7 . - 1 L 1 . ,

Chicren. she Plaintiff Gibfon, and Aim his other' Daughrer to the Defen-
by will gives dane Kimwen, he made his laft Will and Teftament in

:C)Eii z :::_'W'riting, and thereby 'Devifed feveral “Particular Legacies
fae 1o b to each of his Children, and gave his ready Mony, Goods,
dividedEqully. plare and Houfehold Stuff to his Wife, upon Truft and Con-

fidence that foe would not difpofe theveof bur for the Bemefit of

her Children. .

‘The Wife “after the "Death of her Husband made her
Will, and therein calling hetfelf his Executrix and re-
{iduary Legatee, ‘the gives feveral Leégacies to fome of her
Childrén, and but s s. only to the Plaintiff -and her Chil-
“dren, and Devifes all “the reft of her -Eftate to her Son
Bayrtholomew. ' ‘

The Bill was to be relieved herein, the Plaintiff infifting
that the Wife having Devifed all this Eftate to one of her
1 Children
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Children only, this was a void Bequeft, and a Breach of
her Truft, and that therefore the Plaintiffs ought to be let
in to a full third part of the faid Fathers Eftate intrufted
with the Mother as aforefaid; one of the faid Brothers after
the fiaking of the (id Father's Wilt dying in bis Life-time.

The Defendants by Anfwer confeffed the Will of Harris
the Father, and did admic chac one of the Brothers was
dead in his Lifetime; Buc %t forth urcher chat the Plain-
off had by fome means difobliged her Mother in her Life-
tme : And tho' they had endeavoured to réconcile them,
and to perfwade the Modher to leave the Plimiff her
Daughter 2 better Legacy, yet they could not prevail
with her to do it. And further fay, that about three
Months fince, to prevent Difpuces chere was a Cafc touch-
ing this matter drawn up, and agreed to by the Plainyiffs,
and ' referred o Sir Pramcis P tom, now Lord (hi
Jupice of Emgland, to determine, who gave it as his O
pinion, that, nowwithftanding the Words in the Will, viz.
upon Truft and Confidence that foe will not difpofe thereof bur
for the Benefit of ber Childrem, yet that the Executrix had
Power to difpofe of the Refidue to which of her Children
fhe would, and that the was not bound thereby to divide
it equally; and that if fhe had given the Plainciff her
Daughter bue a Ring only, it had been good. ’

Afeer this Caufe had been much debated, and feveral
Precedents produced, where'in fuch Cafes very unequal
Diftributions had been approved and ratified by this Cours,
the Lord Chamcillor decreed for the Plaimtiff; for thac the
Diftributioni in this Cafe was {o very nnequal, and that
without any Reafon fhewn to warrant it: and therefore
he thought fit to recifie it in this Cafe, and could not
do it ot%\crwiﬁ: than by decrecing an equal Diftributian.

Ver-
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Cate 64, Vermuden verfus Read.

gocol. Poion (N TR Compton Read married his Daughter to the Com-
o kot ) plainant, and for fecuring the Payment of 4000 /.
on Land; pro-

o the Daughter’s Portion, did enter into Articles, that the
Hubud & Moiety of a certain Manor of his fhould ftand charged
Joimeme witin with it: But itwas provided in the Articles, that in cafe
two Yers. % Mr. Permuden did not fertle upon his Lady within two
the loreek  Years fuch a Jointure, as by the Articles was agreed to
i e L’ be fetded, that then the Complainant fhould have only
e Intereft paid him for his Wifc's Portion, after the Rate
Henof beBo- of g0 5. per Cent. during his Life, and after his Deceafe

-‘}yﬁe_wneaaa the Lands fhould go to his Wife and the Heirs of her
yintet Body, with a Power of Redemption to Sir Comptom Read
demeatbeing and his Heirs. Sir Compton Read dies; and the Complain-
made. . . . L ‘ .
Hubend not ant’s Wife dies within the two Years, he not hav
Poen ™ fectled fuch Jointure, as by the Articles he was obliged to
:’z pofh.Cafe ﬁ:ttle. :

‘The Plaintiff the Husband exhibited his Bill aFa.i.nfl;
the Heir at Law of Sit Compton Read, to be rclieved
:Ea.inft thefe Articles; And it was alledged on behalf of

¢ Complainant, that the Eftate tail being limited to his
Wife, fhe mighe by a.Fine levyed in her Life-time have
barred this Eftate tail, and might have fuffered a Com-
mon Recovery of it, and by that means have barred the
Remainder man; and that if he had at any time ferded
fuch Jointure upon his Wife, tho’ not within the time
prcfcr#bcd by the Articles, he fhould have been relieved a-

iﬁn;inﬁ thefe Articles, and have had the Portion decreed
him.

" It was demanded by the Lord Chancellor, whether they
prayed Relief againft the Perfon, or endeavoured to charge

~ the Land. If they went againft the Land, they muft
-take it fecundum formam Charte; and in this Cafe there being

no
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no Perfonil Covenane, the Bill was difmift : and it wasfaid to

be like the Cafe of Colomel Cheeke and my Lord Where

Cheeke by Articles made on his Marriage was to -have

4000 . Portion with his Wife ; 1500 /. paid down in hand,

and 25 oo /. more, if he made a Settlement within the {pace

of three Years. It happened that his Lady died within =
two Months after the Marriage, he not having in thac %..;f.":,i‘;’g'
time made fuch Settlement as Ey the Marriage Articles he ji¢ Siemene

was obliged to have made: and he in that Cale exhibited tion Precedent

a Bill to be relieved, and was difmiffed. e Py ment
Bient verlus Beft ¢ al. Cate 6.
HE Phintif exhibited his Bill to redeem. The Devige of

Cafe fell out to be, that one Fo. Combes being ﬁ‘,":;'&:f;

feized of the Copyhold Lands in Queftion, and having gesin the e
taken up Mony upon them, and fecured the Rcsaymenc Legacies, is
of the fame by feveral Mortgages made of thé faid Lands, [ oo

he afterwards furrendred them to the Ufe of his laft Will to it Mony

to pay other

(which he needed not to have done, for having only an pes of the

Equity of Redemption he might have devifed them with- ™ new
out the Formality of any fuch Surrender) and thereby de- Morgee mal
vifed them to one Teates in Truft in the firlt Place to pay the Legscss.

off and difcharge the Mortgages on the faid Lands,

and in the nexc Place for Payment of feveral Legacies,

and particularly a Legacy of 200/ unts the Compldin-

ant's Wife; the Remainder in Fee to Teates; and makes

Teates his Executor. Jeates proves the Will, and pays fe-

veral Debts owing by his Teftator, that were not Mort-

gage Debts; and to raife Mony for that purpofe makes

feveral new Mortgages of the Lands in Queftion.

~ The Plaintiff being a Legatee in right of his Wife, ex-
hibited his Bill for Satisfaction of his Wife’s Legacy, and
infilted that after the Mortgages made by Combes were
difcharged, the Lands then fhould ftand charged with his

Legacy, and chat then he ought to be let into an Imme-
T diate
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diate Satisfadtion thereof, and not be pefiponed by the
new Mortgages made by Teates.

But by the Defendant’s Council it was infifted, that the
Plaintiff could not be admitted to redeem part, without
redeeming the whole. And the Land ftands charged as
well with the Mortgages made by Teates, as with thole
made by Combes; and in this Cafe Combes was not only
a Truftee for Payment of Debts, but alfo Executor to the
Devifee, and fo the Lands in his hands became legal
Affetts, and charged with all the Debts of the Teftator,
and by confequence with the new Mortgages made by
Teates, the Mony having been raifed and applied for Pay-
ment of the Debts of the Teftator. '

But it was replied, thar was fo, where 2 General
Truft is raifed for Payment of all Debts, but in this Cafe
Teates was a fpecial Truftee, and directed by the Will to
pay off the Mortgages, and then the Legacies, and no
Provifion was made for other Debts.  Sed nom allocatur.

In this Cale Combes having mortgaged part of his Co-
pyhold Lands in Fee, being Cuftomary Lands of Inheri-
tance, unto one Befi: Beff furrenders them to the ufe of
his Will, and devifes to his Wife for Life, Remainder in
Fee to the Defendant Barmaiff, and makes his Wife Exe-
currix ; and it wis prayed on his behalf, that if the Plain-
tiff redeemed, the Defendant Barnaif might have a pro-
portionable fhate of the Redemption-mony, according to
the Value of the Eftate he had in the Eand: And the
matter in fact appearing to be {o upon the Pleadings,
altho’ the Defendant had no Crofs Bill for that purpofe, nor fo
much as infifted upon it in his Anfwer, it was ordered b

rorggeen the Lord Chancellor, that the Defendant Barnaifp thould
morgaged have his Proportionable Part of the Redemption-mony.
Lits, Remaio And+ the ordinary Rule of the Court in fuch Cafe was
anuitnveons 12id to be;  that one third of the Mony fhould be paid to
dhirdand . two the Tenant for life, and the two thirds refidue to the

Mortgege mo- Remainder Man. For-
ny,
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Ferrars verfus Ferrars. Cife 66.

Bill was exhibited to be relicved againft an AGion the sosbands

at Law; and upon a Maton for an Injunction, fryuen we

the Cafe appeared to be: fo S

Wife in her

The Lady Ferrars, the Deferidant, lived feparate from futecdslit-

her Husband, and had a &parate Maintenance allowed her lived e,

by her Hushand, andtook a Hoak in Londos, and bought e Mame

Goods and other Furniture of the Plaindff at Law, for mne sdthis

Furnithing of the faid Houfe: And now the Executots of Tradelmanhat

her Husbarid, being fued at Law for thefe Goods bought Bill brought for

by her, whillt fhe lived apart from her Husband, and had [o5s 5.,

a feparate Maintenance (which was, as the Plaintiffs Council i being 2 pro-

alledged, well known to the Plaintiff at Law, of whom the Lo,
bOUg%lt thefe Goods) brought their Bill in Equity to be
reliev'd againft this A&tion, infifting that the Plaintiff’s ac
Law ougﬁi1 nat to charge the Husband or his Executors for

thele Goods.

~ But the Equity not being confefled by Anfwer, the
Defendants {wearing that the Wife's living feparate was
with her Husband's good liking and by his Diretion ; and
that they (the Defendants) hoped to prove that fhe was
directed by her faid Husband to buy thefe Goods, and thas
he declared he would pay for them:

Upon hearing Coincil on both fides an Injuntion was
denied, it being after a Verdi€t, and for that the Plaintiff's
Bill contained no Equity; and their Allegations; if true,
would have been a proper Defence at Law.

In debating this Matter was cited Scot and Manby's Cale. ' :id- Rep.

Far-
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Cae 67 Farrington verfus Chuté- &8 -Ux’,

Bill for an Ac- | I ‘H E Plintiff’s Bill being to have an Account of 4

count ot a Co- Trade in Copartnerfhip between his Teftator and
partnerfhip, :

Defendant OfIE Baker, the Defendant Chute's Wife's former. Husband,
sﬁfdz::m;g which ended about twenty Years fince:

the Matter in
Queftion com-

pised in b The Defendant pleaded an Award in Bar, and Averred,'

Award. Plin- . ) )
o repyed  that the .Matter in Queftion was Comprehended in the

Genenally to
the Plea; and AWQ.I'd.

tho’ the Phin-
iff ough L . .
hverdown  The Plaindiff replied Generally, that there was no fuch

the Plea to be
argued, and not Award’

to flave replyed

erioten.  This Caufe had béeri twice heard upon the Plea, and
o o each time the Plea adjudged dgainft the Defendant by the
sherwards, e Lord Chancellor, he conceiving the Plaintiff’s prefent Demand,

signdand In- by reafon of an Exception in the Award, not to be therein

et comprehended, and directed the Defendant to ‘Account.

dant only to
Anfwer over,

It was this day moved by Mr. Keck, that the Pliintiff
in ftricthels had concluded himfelf, and by the Forms of the
Court was oufted of his Demand; For having replied
Genetally to the Plea, that there was no fuch Award, this
admitted the Plea to beafull Bar, if the fam¢ were proved
to be true; and the Plaintiff muft take it as the Defendant
has Pleaded it, with the Averment, that the Matter in
Queftion is comprehended in the Award, fo that in ftrit-
nefs the Plaintff was concluded, and the Defendant had
nothing more to do, but only to prove, that there was
fuch an' Award: However he declared, they were willing
to relinquith this Advantage, altho’ he cited 2 Cafe in Point,
Where a very horteft and equitable Demand was loft upon
this very thing, and tho’ it was a Cafe of Extremity, the
Plaintiff there could never get over it; but it was ruled
againft him upon long and great Debate.  But then if the

6 Defen-
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Defendant waved this Advantage, he muft niot be in a
worfée Condition for the Plaintift’s Miftake, who ought to
have replied Specially, that the Matter in Queftion was not
Comprchended in the Award; and then the Defendane
had been at Liberty to Corroborate his Plea by Proof,
which he was now oufted of; And that in cruth there
ought to have been in this Cafe, upon the over-ruling of
the Plea, a Refpondeas oufter awarde£ and not an Account
immediately direted ; And therefore infifted that the Defen-
dant might be ac Liberty to Anfwer, or that the Caufe
n:iight be reheard (which indeed was the only Point aim-
ed at)

But M. Sollicitor General for the Plaintiff anfwered, thae
upon the General Replication it was not to be taken that
no Award at all was made, but that there was no fuch A-
ward as the Defendant had pleaded, including the Plain-
tiffs Demand; and the Defendant had failcg in produ-
cing any fuch Award, his Lordfhip having adjudged tﬁat the
Award by them produced on hearin ofg the Plea did not
include the Tracfe of which the Phindff demanded an
Account. And Sir Fo. Churchill infifted, that where a
Man pleads in Abatement only; there indeed upon the
over-ruling of his Plea only a Refpondeas ouffer thall be a-
warded: But: where 2 Man pleads a Plea in Bar, asin
this Cafe, the fame is peremptory.

The Refult of the Debate was, that the Dcfcndant
fhould anfwer, and be at Liberty to Corroborate the Mat-
ter of his Plea by Proof.

Anonimns.
' Cafe 68.

PON. a Motion, the Lord Ghancellor declired, that sutwe of Li-

if 2 Man Sued in Chancery, and pending the Suit taches the De.

here, the Statute of Limitations attached on his Demand, 4 peading
and his Bill was afterwards difmiffed; as being a Matter 'rzfonheﬁqme_.
v PI'O- Courtof Equi-
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ty woatfuffr yroperly determinable at common Law; in fuch Cafe his

Limon o Lordthip would take care to preferve the Plainti#f’s Righe,

fetobe. .
;T;’Qﬁ:fff.’m and would not fuffer the Statute to be pleaded in Bar w

his Demand.

cate 60, Charles Weft, Arm’; verfus Lord Delaware

and Sir Fo. Cutler.
Two Defen- HE Phintff being the Lord Delaware’s eldeft Son,
ot of them exhibited a Bill to be relieved touching fome Arui-

puts in an in-

Foficien an. Cles made on his Marriage, his Father havin‘% received nine
o woichis thoufand Pounds of his Wife’s Portion, and yet refufed to
on Exceptions make any Sertlement, but took Advanm%)c of a Defect in
o inmra, the Marriage Articles; and in order to be relieved there-
Aterwards the oy, pray’d 2 Difcovery of the Incumbrances on his Fa-
dntputsin e ther’s Eftate agreed to be fettled on the Marriage.
acpainse ther's Eftace age awnag

Anfwer. Court

foaneitre e Sit Jo. Catler had formerly Anf{wered, that the Plin-
onthe Infufi- tiff by the Articles made on his Marriage had no Tide
Gency of 4% to the Eftate in Queftion, and therefore infifted he was
ow kending it por bound to difcover the Incumbrances.

Upon Exceptions taken to this Anfwer, the Mafter re-
ported the Anfwer infufficient; and upon Exceptions taken.
to the Report, the Report was confirm’d by the Lord
Chancellor, who ordered that the Defendant fhould anfwer

as to the Incumbraffces.

After this, Lord Delaware put in juft fuch another An-
fwer, and infifted upon the fame Matter.

The Plaintff, to avoid delay, fought by the Defendants
(inftead of excepting to the Lord Pelaware’s Anfwer, and
getting a Report upon it, and then waiting for Exceptions
to the Report, and bringing thofe on before the Court for
Judgment, as the Plainuff had before done with Sir Fo.

Cutler’s
5



In Curia Cancellarie. 75

Cutler's Anfwer) Petitioned the Lord Chancellor, thit the
Matter might be immediately brought before him for his
Judgment on the Infufficiency of this Anfwer, which was
put in purely for Delay; and the Petition hiving been
granted, it was now moved to difcharge that Order, alledg-
ing, that it introduced 2 new form in the Court, and it
muft needs bring great and unneceffary Trouble on his
Lordfhip, and many other Inconveniences, not now fore-
feen, mighe enfue upon it; and by this means Maflers in
Chancery would in a great meafre become ufelefs: And
the Courfe of the Court is the Law of the Court; and
that is the Law of the Land, and ought not to be varied
or changed for any Man’s particular Conveniency. Sed
non allocatur; and the Lord Chancellor declared, he would
without more ado be attended in this Mateer.

Comes Arglaffe verfus Mufchamp, Cate 7o.
T HE Plaintiff having exhibited his Bill to be relieved Court of E-

againft the Grant of an Annuity or Rent-charge of wv'v?umfxﬁ
300 . per Awn. charged upon his Lands in Ireland, fettn Feliere agaia
forth that the faid Grant was obtained from the late Earl Covermes
of Arglaffe by the Defendant Mufchamp, upon a fraudulent Luodsin e
Practice here in London: The Defendant pleaded to the lnd, e
Jurifdiction of the Court, that the Lands lying in Irelend, Pl
the Matter was properly examinable in the Court of Chan- vid. . o
cery there, mdp that this Court ought not to interpofe;
Mr. Wallap and others of the Defendant’s Council arguing,
that tho’ in extraordinary Cafes the Chancery here migl%c
have a Jurifdiction of Matters in Irelamd, yet in ordinary
Cafes it had not; and in Cafe of Contra&s rhade in Lon-
don, an Irip Man’s being occafionally here, would not
intitle this Court to a Jurifdiction, and cited the Do&ors
of the Civil Law, who treat of Jurifdiction in point of
Refidence arifing only where 2 Man commonly inhabits,
and where he may be faid to have Mis Domicil; and thac
undoubtedly the Chancery .of Irelend had 2 Jurifdittion in

this
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this Cafe, the Lands' concerning which the Litigdtion arifes
lying there: And though all Equity is founded upon ge-
neral Reafon, and fo all Laws are faid to be founded uport
Reafon, yet Reafon doth diverfifie itelf into feveral Laws
in each Kingdom, which are made conformable guo-
ad hic ¢ munc; and fo it comes to pafs, that the munici-
pal Laws of all Countries and Kingcﬂms differ; and if this
Court fhould affume 2 Jurifdiction in this Mattet, the
Chancery of Ireland, and with greater Reafon, might do
the like; the Confequence whereof would be, that upon
the difference of the Laws of each Nation, different De-
crees would be made, and fo the Jurifdictions mighe clafh,
and their Decrees be repugnant, and the Defendant profe-
cuted in each Court for the fame Matter, and yet not able
to comply with both:’ And i’s an Argument, that this
Court has not a Jurifdiction in this Cafe, becaufe it is di-
ficient in Power, as this Cafe is, to execute its own De-

crees, for this Court cannot award a Sequeftration againt
Lands in Ireland.

But for the Plaindff it was anfwered, that the prim

Juriﬁii&ion of this Court is to relieve againft Frauds and

Cheats, and the Fraud by the Bill charged arifes here, and
if the Laws of Ireland {o far differ from the Laws here,
(which they hoped they did not,) as to allow of a Fraud
or Chear, this Court had then the greater Reafon to re-
tain this Caufe, and fee Juftice done. And there could
be no fear of different Decrees, for it would be a good
Plea there, that this Court was poflefled of the Caufe,
and had decreed in it. And as now they endeavoir to
ouft this Court of its Jurifdiction, becaufe the Lands lye

in Ireland, they might much better plead there, thatthe

Fraud arofe in England. And as to what was objected,
that this Court had not Power in this Cafe to compel
an Execution of its Decree, which if admitted, were the
Unhappinefs of the Suitors only, and could be no Grie-
vance to- the Defendant; ‘yet they would in this Cafe
content themfelves with the Defendant’s Perfon, in cafe
no Sequeftration was to be had.

Lord
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_ Lord Chancellor. This is furely only a Jeft put upon

the Jurifdi¢tion of this Court by the Common Lawyers;

for when you go about to bind the Lands, and grant a
Sequeftration to execute a Decree, then they readily tell
you, that the Authority of iis Court is only to regulate

a Man’s Confcience, and ought not to affect the Eftate,

but that this Court muft agere in. Perfonam only; And
when, as in this Cafe, you profecutt the Perfon for a
Fraud, they tell you, you muft not intermeddle here, be-
caufe the Fraud, tho' committed here, concerns Lands
that lic in Ireland, which makes the Jurifdiction Local;

and fo would wholly elude thc‘Jurifdi&ion of this Court.

But certainly they forger the Cafeof Archer and Preffon; in
which Cafe, if in any, the JurifdiGtion was Local, the
matter there being riot only for Land that lay in Ireland,

but of a Title under the A& of Settlement there; yet

the Defendant coming into Emgland, a Bill was exhibited
againft him hete, and a we exear regmo granted, and he

put to anfwer a Contra¢t made for thofe Lands; and
when he departed into Ireland without anfwering, he was
fent for over by a fpecial Order from the Kimg, and made

to anfwer the Contempt, and to abide the ]uﬁicc of this
Court ; for the King will maintain the Authority of his
Courts, when they a& according to Law and Reafon.

Vid. the Cafeof
The Plea was over-ruled, and the Defendant ordered to X454

pay Cofts for endeavouring to ouft the Court of its Jurif- 24

diction. & T
Wilcox verfus Sturt. Cafe 71.

PON a Plea, The Bill was to be relieved for Defendor

fum of Mony fecured to the Plaintiff by a Mortgage, puinsis in E-
and for which Bonds were alfo given by the Defendant. 37 o™

an A&ion at

Law for the
As to the Bonds, the Defendant by way of Anfwer :Tﬁo?ﬁ'f
fer forth, that the fame were delivered by the Defendant e =+

X as
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as Eferows only for the Plaintiff's Ufe, to be delivered over
to the Plaintiff, upon the Plaintiff’s giving a Releafe, which
he refufed to do. And the Defendant pleaded that the
Plaintiff upon full Evidence was nonfuited in an A&ion
of Trover brought at Law for thole Bonds.

It was urged by the Plaintff’s Council that 2 Non-fuie
was a new %ort of Plea, and it was no Bar even at Law,
much lefs ought it to be fo taken in Equity, and ic looks
odd, that when the Plaintiff comes and complains thae
he has no Remedy at Law, the Defendant fhould rell the
Plaintff, that the Plaindff is withour Remedy ar Law,
and therefore he fhall not be relieved in Equity: And if
Non-fuits, which often happen upon trivial Miftakes, and
many times upon Accidents, fhould be admitted as Bars
in Equity, it will make an End of a great many Cafes.

As to the Validity of the Plea no certain Rule was gi-
ven: But Lord Chancellor faid, in this Cafe you fhall have
no Decree for the Duty on the Bond as upon Bonds loft
or torn; But you fhall be at liberty to give the Bonds in
Evidence to prove the Debt fecured by Mortgage. In
which Rule each Side feemed to acquieke. '

Cafe 71. Durdant verfus Redman.
Where a De-

teodot has de- N this Cafe the Defendant having pleaded a frivolous
e’ 1 Plea, Mr. Sreadggan of Council with the Defendant of:
Cauk of De- fered to demur at the Bar for want of Parties.

x'a.:,mp:tying
o cmi'te  But Mr. Keck of Council for the Plaintff infifted,
Demurre i o tha if he would demur at the Bar, he muft by the Rules

ought to pay.gfi‘ the Court pay Cofts before he be heard; which
| 9

double Coft. Steadman conlenting to, he went on and opened his

But whena
Dl;fznegaﬂ:ndh“ Demurrer, and fhewed a fufficient Caufe of Demurrer.
P ]
there is no De-

inCourt, . R
':c“::::';;u;: But then Mr. Keck told hrm, hls Dernurrer could not

at the Batitho' 3 .
e be received, for that a Man cannot demur at the Bar,

Cofts. un-
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unlels there be a Demurrer in Court, and in this Cafe the
Defendant had Pleaded only; and thereupen the Plea was
over-ruled, and the Demurrer difallowed : And in ftriétnefs
the Defendant ought to have paid double Cofts.

Alexander Popham verfus Bampfeild &5 aF. cat7;.

13 Novembris
16832,

HE Cale upon the Pleadings appeared to be thus: o

One Rogers, who had married his Neice to the Plain- ";::;e?:'
tiffs Father, being feized in Fee of Lands of the Value of Lanis o Tru-
1500k per Aun. devifed thofe Lands to the Defendant D the ut
Bampfeild and others for the Payment of his Debts, and bis Heirs Mac,
after his Debts paid, then in Truft for the ufe and benefit uiffs Faber
of the Plaintiff and his Heirs Male; but declared his Will & s
to be, that the Plaintiff thould have no benefic of this Fhichwas fe-
Devife, unlefs Sit Francis Popham, the Plaintiff’s Father, tff'sFather on
thould fettle upon the Plaintiff two full thirds of his Eftate o e
ferrled on the faid Father on his Marriage, and in ek orin
defaule thereof, Devifed the faid Eftate _\toa%ﬁs Truftees ; s Death "
or in Cal the fid Sir Framcis fhould make fiach Sercle- o
ment, yet then, if the Plaintff fhould happen rto die o4 Lunds

. to their own
without Iffue, in fuch Cafe likewife he gave the faid Eftate '
to his Truftees, difcharged of the Truft for the Plintiff. - ther per Wil
devifes all his
Lands, bein
The Plaintiffs Father in his Life-time, that he mighe in- gﬁzgw‘ﬁ'-
tie the Plaindff, his Son, to this Devife, makes a Set- 300001, Debrs,
tlement of his Eftate, with a Power of Revocation. b s 30n the

Life, remainder

And the now Defendants the Truftees exhibited a Bill Samait

againft Sir Francis, to compel him to make a Settlement yass, 4 gooa

according to Rogers's Will. Peformance of

In anfwer to which Bill, the Gid Sir Francis fets forth, ™ 27
that he had made a Setdement of his Eftate, and, as he
conceived and was advifed, purfuanc to thar Will; bue
however, in cafe the Court thould not think chat Sectle-
ment fufficient, and according to the Intent of the Will,
he
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he was ready and willing to make fuch Settlement as the
Court fhould dire¢t; and within fome fhort time afterwards,
and before any thing further had been done in this Caufe,
he dies, having firft made his Will, and thereby revoked
all former ScttE:mcnts, and devifed all his Eftate to the
Plaindff, his Son, in the firft place for the Payment of
Debts, and then to the Plaintift for Life, and then to his
firft, {econd, third, and fo to his tenth Son in tail, ebe.
which whole Eftate was alledged to be 6000l per Amn.
and the Debts not above 30000/

Hereupon the Plaintiff, now an Infant, exhibits his Bill
to difcover what Debts the faid Truftees the Defendants
had paid, and to have an Account, to the end that the
Plaindff might be let into the Benefit of the Devife in
Rogers's Will.

It was in the firft place infifted upon by the Defen-
dants Council, that the Plaintiff had no Title to fue in
Equity, for that here was no Truft, but if he was to take
any thing by .this Will, the Eftate was executed to him ac
Law already by the Statute of ufes, the Words being, in

Truf} for the ufe and bemefit of the Plaintiff, and therefore he
might feck his Remedy at Law.

‘Which was admitted to be fo, by the Plaintiff’s Council,
and by the Court; but however it was infifted, that the
Plaintiff was proper in Equity, for that he was intided to
have an Account of the Eftate, and to difcover what Debts
were paid, in order to be let into the faid Eftate.

It was argued by the Defendants Council, that the Plain-
tiff’s Father had undoubtedly a Power to have prevented
his Son’s having any Benefit of this Devife, as in cafe he
had abfolutely refufed to make any Settlement; and it was
infifted that in this Cafe the Plaintiff’s Father had defeated
his Son of the benefit intended him by Rogers's Will, as
effectually asif he had made fuch abfoluce Refufal, for that

vi this
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this was in nature of 2 Condition precedent, and was not
¢ Condition to diveft an Eftate, but the Plaintiff was wo
take an Eftate by his Father's performing of this Condi-
tion; and this Condition was in no fort performed;
whereas fuch Conditions in Equity, if not precifely, yet
at leaft ought w be pcrformcj ¢y pres, and efpecially in
this Cafe, sxe Plaintift being no Purchafor, and therefore
if the Condition be not fo performed, 4s to intitle him at
Law, he ought not to be aided in this Court, unlefs there
had been fome Pratice in the Defendants to prevent or
obftrut the Performance of this Condition, whereby to

in the Eftate to themfelves; but of this there is not the
m Shadow of Proof: And that thé Cordition is riot in
this Cafe performed, is manifeft; for as to the Settlement
made by Sit Francis in his Life-time, fhat was with a
Power of Revocation, and wasactually revoked by his Will;
and as for his Will, they did admie, that He mighe, as chis
Cafe is, have made a fufficient Setclement by his Will,
and as -available, as if thé fame had been by A¢t executed
in his Life-time; But they infifted, that by his Will he
had not made any fuch Setdement, a$ was required; nei-
ther as to the Quantty nor Quality of the Eftate devifed.
For in the Firff Place, the Eftate was incumberd with ve-
ry great Debts, and fo could in no fort be recko-
ned a quiet or compleat Setlement. Secomdly, One Third
of the Eftate devifed would not fatisfy the Debts.  And
Thirdly, By Rogers's Will Sit Framcis was to ferde two
Thirit of his Eftdre upon the Plaintiff and his Heirs
Males, which was a Fee Simple, ot at leaft an Eftate
Tail, being in Cafe of a Will; But here he had devifed
to his Son an Eftate for Life only: And for an Authori-
ty that Equity fhall not relieve againft the non-Performance
of fuch a Condition, they cited Fry and Porter's Cafe,

But it was anfwered by the Plaintff’s Council, that
Mr. Rogers’s Intent in this Will appeared to be only to pre-
ferve as great an Eftate in the Family, as he could, and
made this Devife with fuch a Condition, with an Intent

Y only
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only thereby to oblige the Plaintiff’s Father to leave him -
the greater Eftate; and the Intent of the Devifor ought
to be chiefly regarded in his Will; and this Condidon,
which the Teftator intended for the Benefit and Advantage
of the Plaindff in Equity, oyght not to be turned upon
him to his Prejudice: Ansﬁfc: Intent Mr. Rogers had of
preferving an Eftate in thé Family, was better anfwered
by the Devife in Sit Francis's Will, whereby the Plaindiff is
made barely Tenant for Life, than if he had been Tenant in
Tail or in Fee: And they infifted, that by the Will the
Defendants the Truftees were to requeft Sir Francis Popham
to make the Sewtlement, which for ought appeared they
had not done, and {0 they had failed in performing of the
firft A&, and ought not to take Benefit of their own
Laches. (Mes femble m?», that the exhibidng fuch Bill a-
gainft Sir Francis as aforefaid was a Sufficient Requeft)
And that they were miftaken, who called this a Conaition
precedent, for that in tuth ic was a Conditon fubfe-

uent, for the Eftate vefted by the Will upon Rogerss
acath, and Sir Francis had all his Life-dme after to perform
the Condition: And a-difference was taken, -where the
Condition was to be performed by the Party himfelf,
who was to have Bencfit thereby, and where by a third
Perfon.

Lord Chancellor. This Devife by Mr. Rogers to Sir
Francis Popham’s Family was an A& of great Honour and
Gratitude, and yet but a juft Retribution; for it ap-
pears by the Ads of this Court, ‘thar Mr. Rogers had
this Eftate out of that Family: And altho’ this Sertle-
ment be allowed to be good, yer fhill the Truftees may
have a Benefit by this Devife, that is, in cafe the Plin-

tiff, who is now an Infant of tender Years, die without
Iflue.

Firff, 1 take it clearly, that thisisno Truft, but an
Eftate vefted at Law, and well executed by the Starute
of Ufes; for the Truft here arifes out of. the Eftate, and

- in
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in fiich cafe the Devifce might by the Starute of 1 Rich. 3.
have made Leafes.

Secondly, It is as clear, that this is a Condition fubfe-
quent, and not a Condition precedent, and that will
make a very great difference in this Cafe; For precedent No Reiif in
Conditions muft be literally performed ; and this Coure 5 e
will never veft an Eftate, where by Reafon of a Condi- precedent, ¥
. . . . . not performed.
tion precedent, it will not velt in Law. And fo it was
ruled here in my Lord Feverfram's Cafe, tho’ the Lords
afterwards reverfed that Decree. But of Conditions fub- Equiy ecieves
fequent, which are to diveft an Eftate, there it is other- e Conditions
wife: Yet of fubfequent Conditions, there is this diffe- ¥ o
rence to be obﬁ:rvel (for againft all Conditions fubfe- Compeofiicn.
quent, this Court cannot, nor ought to relieve) When the
Court can in any cafe compenfate the Party in Damages
for the non-precife Performance of the Condition, there
it is juft and equitable to relieve, asif a Man’s Eftate be
upon Condition to pay Mony at a certain Day, and he
fails of Payment; But where the Party cannot be compen-
fated in Damages, it would be againft Confcicnce to re-
lieve ; And that was the Reafon of the Judgment in
and Porter's Cale; where the Daughter haviig mar-
ried without fuch Confent as by the Condition was re-
quired, the non-Performance of that Condition could

not be compenfared in Damages.

- As'to what has been objeted, that the Plaintiff in this Siicineif cbe

Intent of a

Cafe is by his Father's Will made Tenant for Life only, Coadiion be
whereas by the Condition he was to have had a greater el
Eftate; he conceived, that was well enough, and better
anfwered Mr. Rogers's Intent, than if the Condition had
been literally performed; and declared, that if the Sub-
ftance "of the Condition in this Cafe was performed, it
fhould ferve turn.  But as to the Quantity -of the Eftace
left ‘the Plaindff’ by his Father's Will, if that thould
prove deficient in Value, it might make a new Cafe, and
therefore ordered a Mafter to examine the Value of the E-

6 ftats
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flate devifed, and the Amount of the Debts, which that E-

ftate was charged with, and to report to the Court,
whether after Debts paid there would be Two full thirds
of Sit Francis Popham's Eftate, which was fetded upon
him in Marriage, left to the Plaintiff; And alfo in the mean
time to proceed to take the Defendants Accounts.

Cal 4. ; i 7Y '
1y Novenlets Bovey verfus Smith.

In Conrt
u,;d;“c‘m;‘ HIS Day this Caufe came again to be reheard;
5. pof Cafo and the Marter infifted on by the Defendant’s
139 Council was not, that the Judgmerit was erroneoufly gi-

ven at the former Hearing, but they endeavoured to va-
ry the Cafe, Lord Chancellor declaring he did not fec what
they could object againft the Decree at the former hear-
ing, and that he was the mote eftablithed in his Opinion,
having,_ fince that Decree pronounced, difcourfed with the
Lord Chief Fuftice North, who concurred with him in O-
pinion. He told them it was Listlerow's €afe, where a
Li.S jo5.  diffeifor aliens, and adifcent is caft; and afterwards the Diffei-
Plof 24 for ‘repurchafes the Eftate; in that Cafe the Difleifee may
re-enter.  And fo Wwhere 2 Man wrongfully poffeffles him-
felf of my Goods and fells them in a Market Overr, if
he afterwards buys thefe-Goods 4gain, 1 may feize them
in his Cuftody. That in this Cafc the Fine had not de-
Fine levied by ftroyed the Truft; for a Fine being butr a Conveyance did
;?;"““'p;‘:d not extinguith or {eparate the Truft from the Land, buc
does nat - prarisferred therii both together.

ftroy the
nor feparate it

fomee Land, Byt the Council for the Defendint would have it thac
them both to- the Intenit of the Devifor was to pafs a Fee to the Daugh-
¥ ters, but the Will being in Durch, they had not there the
Word (Heir) in uft amongft them; but a Devife to Chil-

dren and their Children according to their Cuftoms paffed

a Fee: In this Cale the Teftarix had devifed the Wri-

tings belonging to the Eftate, and in all other Parts of

the Will where the had devifed the Writings, fhe had pal-

fed
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fed 2 Fee, and infifted on the Words in the Will (Houfes
purcbafed with my Capital) as, that thefe Words imported a
Fee; and it was further infifted, that in this Cafe, the
Plaintiff as Reverfioner came too foon, fome of the Daugh-
ters Children .being living, and to prove that, they had
the living exhibits ierc in Court.

Bur it was anfwered, that the Words (Purchafed <with my
Capital) (ignified nothing as to the Greatnefs of the Eftate
devifed, but fhe being a Feme Covert, and Trading as a
Feme Sole, thofe Words were only to exprefs, that the had
purchafed thofe Houfes with the Mony fhe had C?Ot by her
feparate Trade; And as to what was objetted, that -in
Dutch they never ufe the Word Hesr, that fignifies no-
thing, for a Will that concerns Land in England muft be Wilsin Le.
(o framed as by the Law of this Realm is required for the mot befo
ing of Eftates, as has been feveral times refolved in fipen sove

Cales of Latin Wills, and the like: And the Defendant’s sccording to
Council had anfwered their own Objetion, by another Law.
Objettion they made, that in other parts of the Will
where fhe had devifed the Writings, the had devifed a Fee,
whereby it appeared fhe was not ignorant how to have de-
vifed a Fee (as they would have it the was) if fuch had
been her Intent; and as to the Obje&ion of the Grand-
children being living, it was faid that the Will as to them
was idle and void, it being to fuch of her Daughters as

Sbould be living at her Deceafe, and to the Childven of the

Survivor of them.

Then an Objedtion was ftarted by the Court, @iz. that
the Teftatrix having by Deed in her Life-time fettled the
Premifes to fuch Ules as the thould appoint, and in de-
fault thereof, to her five Daughters and cheir Heirs, there-
fore if a Fee does not pafs to them by the Will, but enly ,’:,:Smg"f,
an Eftate for Life, yet the Reverfion paffed by that Deed ; For may be

I execured at

for where 2 Man has a Power of appointing a Fee, he frenl tmes,
viZ. at on¢e

may -execute it at {everal times, and aﬁim an Eftate tme o pafsan
for Life at one time, and the Fee at another time. Eiare for Life,

aud the Fee at
Z In agother.
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In Anfwer whereunto it was faid, chat fhe having by
her Will appointed an Eftate for Life only to four of the
five Daughters that were to take the Fee for default of Ap-
pointment, that thewed her Intent, that they fhould not
take a Fee, and was an implicic Appointment of the Fee
to the Plaintff her Heir.  And it was agreed, thar this
Objection was of Weight, and therefore the Council
prayed a Day to be heard to it, which was ordered accord-

ingly.
Cafe 75. Gray & Ux’ verlus Bull.
17 Novembris.
LodChanedi. HE Bill in this Cafe was to be relieved againft a
mirobere J.. Releafe, fetting forth that Bull the late Husband of

lieved againft 2

R, w  the Defendant, being poffefled of a great perfonal Eftate; to
gt ¥ p. the Value of 6oool. and ypwards, devifed the fame to be
pered there equally divided between the Defendant (his Widow) and
e hsie s Daughter, now the Plaintiff’s Wife; but that the De-
ghens snd >’ fendant concealing the Value of this Eftate, got from her
that wss ot Daughter a Releafe of all her Intereft in the faid Eftate
mumer, y for 350/ alledging that her Part of the Eftate came to
noebeit™® no more; and therefore to have an Account, and be re-

the Bil. nor  lieved againft this Releale, was the Bill.
it e i
was difimifed Bt it appearing, that the Plaintiff Gray was only a fe-
cond Husband to Bulls Daughter, and that her former
Husband had releafed, it was objected that the Plintiff in
this Cafe could not be relieved; altho’ it was infifted for
the Plaintiff, that the fecond Releafe was grounded on the
fame bottom with the former, and was for the fame Reafon
fraudulen, - the Value of the Eftate having been in both
Cafes concealed; and that the Releafe given by the Plain-
tiff’'s Wife’s former Husband was upon little or no. Confi-
deration: To which it was anfwered, that the fecond Re-
leafe was upon very good Confideration, for it was upon
Receipt of the remaining part of the faid 350/ and a Re-
leafe given on the compleating Payment is as Valid, and
4 upon
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upon as good Confideration, as a Releafe given upon im-
mediate Receipt of the whole: But in this Cafe, if the
fecond Releafe was fraudulent or avoidable, yet it cannot
be avoided by the Plaintiffs, for they have no Bill to be
relieved againft this fecond Releafe, the Plainuff’s Bill
taking notice of nothing but the firlt Releafe; and there-
upon the Bill was difmifled.

Izracll verfus Narbourne. Cate 76.
17 Novembris_
~HE Bill wasto kg rclieved againft a Bail-Bond, Mfﬂ:'h ;.u:’.”
{erting_forth, that the Defendant the Sheriff by 2w

fraudulent Practice had been prevailed upon to return ajn5 o
Cepi Corpus a Year after the Defendant in the Ation ar s Bai-Bond e
Law was dead; and tho’ he was not amerced for not having 'sfg::y’ _
the Body at the Day, yet had by 2 Combination with the 22, P
Plaintiff ac Law afligned this Bond; and now 2 Suit was on ut Law

commenced at Law in the Defendant’s Name: All which a pery.
was fully made out by Proof; yet for as much as the
Plaintiff in the AGion at Law, to whom and for whofe
benefit the Bond was Affigned, was not made a Party, zhe
Mafler of the Rolls rcfufef to relieve the Plaintff in this
Cale, and the rather for that he having made the Plaintiff
at Law a Party to his Bill, had never ferved him to An-
fwer; (tho’ if he had not been named a Party, the Defen-
dant the Sheriff might have demurred) but ordered the
Plaintiff at Law to be:broughe to hearing, and continued
the Injun&ion in the mean time.

Goddard verfus Keate. Cafe 77.

) 17 Novembris.

HE Effe& of the Bill was, that the Plaindff, Lord < &

of 2 Manor in the Weft, had, according to the &%, ¥
Cuftom there, made a Leafe to the Defendant’s Fatc Hus- :;‘?;:’ him
band for 99 Years, if three lives lived fo long, and in msks an Un-
the Leafe there was a Covenant that the Leffee thould re- e

/Rall' g Pofleflion,
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UnderLeflee - pair : That the Defendant’s late Husband had made a
this Covenant Leafe- for 10 Years to Truftees in Truft for his Wife the
bount by it Defendant, if fhe lived fo long: That the Defendant was
Equiy, uikft iy Pofleffion, and the Premiffes being much out of Repair,
iinfoivent.  the Plaintiff had brought an A&ion at Law againft the
Defendanton the Covenant; but fhe thewing that the Eftate
in Law was in Truftees, the Plaintff was forced to be non-
fuited, and therefore that fhe receiving the Profits mighe

be compelled in Equity to repair, was the Bill.

For the Plaintiff it was argued, that where a Man makes
a Leafe rendring Rent, if the Leflee affigns to a Beggar or
infolvent Perfon, in Equity the Leflec fhall be bound to
pay the Rent, which was a common Cafe, and in parity
of Reafon with this Cafe.

But for the Defendant it was infifted, that this was not
any Affignment of the Term, but only a derivative Leale,
and there was no Privity between the firft Leflor the Plain-
tiff, and the Defendant, and therefore fhe ought not to be
charged in Equity; but the Plaintiff had a proper Remedy
at Law againft the Executors of the firlt Leflee, who were
not made Parties; nor brought before the Court. If the
firlt Leflee had not left Affets, then indeed there might be
fome reafon in Equity to charge the Defendant with this
Covenant; but where the proper Remedy did not fail, the
Plaintiff thall not be fuffered to refort to this extraordinary
Remedy; and thereupon the Bill was difmiffed.

Cafe 78. Fouke verfus Lewen.

15 Novembris,
In Conrt

Lord Chancellor, T HE Bill was to have an Account of a Citizen’s per-

o o fonal Eftate, and to be let into the Orphanage part,

who diesuder the Plaintiff having married a Citizen’s Daughter. And
Her Orphanege the chief Point of the Cafe was, whether the other Children
pue fall ot of Jewen the Citizen were fo advanced by him in his

furvive to the

other Children, [ jfe-time, as to exclude them of their O e part.
e e Life-tume, the rphanage pa

the Husband. Per
7
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Per Cariam any Provifion made by the Father in his
Life-ume for his Children is an Advancement within the
Cuftom, unlefs it be declared by writing that they are
noc {ufficiently advanced ; and for fome time it was held
thatin fuch Writing there muft be Mention made what Sum
they received from theic Father, becaufe of bringing ,.:'f" po Cofe
it in Hotch-pott.

But it was infifted that the Plaintiff's Wife being dead,
and the dying before the Age of Twenzy ere, her Hushand
not having received her Share of the Orphanage pan,
her Share by the Cuftom did furvive, amd prayed that
the Recorder might ceriify the Cuftom in t& Pagicu-
lar; and to prove the Cuftom try cited Pheafesr's ; & R
Cafe. ‘

But the Court rejected this matter; for altho’ if an
Orphan dies before Twenty owe Years of Age wmnatried,
there may be fuch Cuftom, yer that Cuftom cannot take
Place, where the O is married, and the Intereft of
her Share vefted in her Husband; and if there was any
fuch Cuftom, it would be' unreafonsble and veid: And
Pheafant’s Cafe is nothing to the Purpole; For there the
Husband dying, and his Wife's Orphanage Share remain-
ing in the Chamber of Loudon, the Queftion was, whe-
ther it was Debitam or Depefitem, and whether the Widow
thould have it, or the Executors of the Hushand.

Then they infifted on a Claufe in Lewin’s Will, recommen-
ding his Children (whom the Plainuff would have w be
fully advanced) to the Care of his Wife, to provide fus
ther for them; and that chat amounted w0 2 &ﬂicnm De-
claration, that he thought them not fully advanced : But
is was anfwered, that fuch an MFﬁcit Declaration would
not ferve turn; and befides that Claufe had another Mean-
ing, -and did work upon the Legatory Part anly.

g.a Whether "any Provifion made by the Father for his , Ve 2
Chil

be an Advancement, or whether only fuch a Pro- by s Freman

Aa Vifi0n ke upon Mae-
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vage, or in_vifion ‘as is made on the Marriage of the Child, It
ﬁ““’-‘,"gﬁ;:_ feemsto be only fuch a Provifion as is made on Marriage,
ment,bean Ad- o iy purfuancc of a Marriage Agreemcnt.

vaocement. g

Cale 79.

18 Novemteis Savage verfus Smalebroke.

In Court

M T HE Defendant having demurred, for that the Plain-
Defeodant d- ff had made no Title to himfelf in the Bill, (as

e the Pin- in truth he had not) Mr. Hurchins infifted, that the Plain-
e tode o tiff had over-ruled his own Demurrer, by having anfwered
Bill, and sl gyer to feveral Parts of the Bill.  Bur the Matter of i

anfwered fe- X i - :
venl gares of being denied, and there being no Books in Court, the
et o. Matter was adjourned.

ver-ruled by the
Anfwer, . .
Cafe 8o. Noel verfus Robinfon.
G PON a Rehearing the Cafe was thus,  Sir Martin

Lord Chancclbr. Noel, Father of the Plaintiffs, being poflefled of a
great Perfonal Eftate, and of a Moiety ofa Plantation be-
yond Sea, made his Will, 23 Sepr. 1665. and the Defen-
dant Robinfon and two others Executors thereof, and de-
vifed his faid Moiety of the Plantation and of the Negroes
and Stock thereto belonging - to the Plaintiffs, Nathaniel,
Grace, and Elizabeth, his Children, then Infants, and di-
re€ted the Executors to receive the Profits, and to give
an Account, and pay the Proceed thereof for the Mainte-
nance and Education of the Plainuiffs.

The Defendant Robinfon only proved the Will and took
on him the Management of the Teftator's Moiety of the
Plantation, and afterwards made a Leafe thereof to one

Worfam for a term of Years, and referved the Rent to
-himfelf in truft for the Plaintffs Ue.

The Plaintiffs brought their Bill againft Robinfon
the Executor and one Faulconer, who had purchafed of the
Executor the faid Moiety of the Plantation for a valua-
- ble
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ble- Confideration, that they might account for the Pro-
fits of the Plantation and pay the fame to the Plaintiffs,
that they might convey to the Plaintiffs the faid Moiety
of the Plantation, and that they might hold and enjoy
the fame according to the Will; they infifting, that the
Defendant Robinfon by making the faid Leafe had affented
to the Devife of the Moiety of the Plantation to the
Plaintiffs.

The Defendant Robinfon by Anfwer admitted the Wills
and his making the faid Leafe and referving the Rent in
manner aforefaid ; butfaid, be made the fame in fuch manner
withour due Confideration, and not with Intent thereby
to affent to the Devife to he Plaintiffs, and thereby
deprive .the Creditors of their juft' Debts, and exempt
the Eftate therefrom; and that the Eftate fell fhort of
paying the Teftator's Debts, and he had therefore been
forcef to fell the Teftator's Moiety. of the Plantation to
the Defendant Faulconer for 500 I. which he had applied in
Payment of the Debts. And the Defendant Faulconer
infifted on his Purchafe.

For the Defendant Robisfon it was infifted, that he was
now before the Court in three Capacities, wiz. as an Ex-
ecutor, as a Truftee, and as-a Creditor to Sir Martin No-
ells Eftate. And Firfl, that this Leafe ac moft was but
an Implicit Aflent; and it might be taken to be done
two ways, either as a Truftee or as Executor; and in this
Cafe it ought to be taken as done Quaremus a Truftee;
becaufe that way it could work no Wrong to any one.
But it was infifted, that in truth there was no Affent, for
that depends upon the Intent of the Party, and it ap-
pears he did not intend to affent to the Legacy; fgr
when a Leafe is fpecifically devifed, if the Executor affent,
there is no longer any Intereft in the Eftate left in the Ex-
ecutor ; and it appears, that in this Cafe the Executor ap-
Erchcndcd an Eftate ftill remaining in himfelf, as appears

y his Elling this Plantation, and by other his fubfequent
Ads
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Ads concerning the fame.  And ic was likewife infifted,
that tho’ in Law this Leafe might amount to an Affent,
yet in Equity it fhould not; and cited feveral Cafes, in
which this Court had mitigated the Rigour of the Law in
relation to Executors, and particularly in the Matter of
refunding Legacies, @iz. the Cale of Bifcoe and Neltbrope,
and the Cafe of Grove and Bemfon; and that in this Cafe
the Defendant had done no more than what in Equity he
might have been compelled to-have done, and his doing
of it without the Trouble of a Suit ought not to be wur-
ned to his Prejudice.

Then it was infifted that in this Cafe the Defendant
the Executor is to be confidered as a Creditor to Sir Mar-
tin Noell's Eftate; for being an Execuror, and in disburfe
for Debts by him paid, which were owing by the Tefta-
tor, he is now become a Creditor for %o much to the
Teftator's Eate; And that a Creditor fhall be relieved a-
gainft a Legatee, that has received his Legacy, was fertled
in the Cafe of Chemberleyn and Chamberlayn. 1If an Exe-
cutor aflign a Term without Confideranion, and Afferss:
fail, the Creditors fhall follow this Eftate, into whofe
Hands foever it comes. And in this Cale an Executor
who had carricd himfelf fairly, and withour exception,
and it may be, if he had come to any one hereto advife
with, he could not have been directed how to have ma-
naged himfelf more prudently, it not appearing, nor was
it in the lealt fufpeéted when he made the Leafe of the
Plantation, but that the Affetts would have anfwered all
Debts with a greac Overplus, which afterwards became
deficient by the breaking of two eminent Spamifp Mer-
chants, that dealt in Negroes, and broke for the Value of
200000/. and were then Debtors to Sir Martin Noell's
Eftate to the Value of 30000/ and.therefore in a Cafe
of fuch extremity the Executor. ought ‘to be relieved a-
gainft the Rigour of the Law; and they cited the Cale
of H.lt the Goldlmith, who being an Executor had gi-
ven a, Recognizance for payment ofg a Legacy, and after-

wards
I
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wards the Affets becoming deficient to pay the Debts by
the Fire of London, he was relieved againft this Recognifance.
And where a Fine is ordered to be lewed by the Decree of
this Court; if it be fo done, as to pafs a greater Eftate,
or to operate further in Law than this Court intended,
there, tho' a Fine be the moft facred Conveyance at Law,
this Court will reftrain it to what was the original Inten-
tion of levying it.

For the Plaintiffs it was argued by their Council; and
firfl, as to the Objection that this Plantation was a Fec
fimple Eftate, but by the Cuftom of the Country made
a Teftamentary and Perfonal Eftate in relation to Debts
only, but was not a Perfonal Eftate in any other refpect,
and therefore in this Cafe the Executor. had no Power to
affent, as he may, where a Term is fpecifically devifed;
it was anfwered, that an Executor may difpofe of a Term
or of a Fee fimple Eftate, that he has in Truft for Pay-
ment of Debts, and that this Affent amounted to a Dif-
poficion.

As to the Objection, that the Defendant Robinfor in
this Cafe is a Creditor, zhat we deny; for where an Exe-
cutor pays a Legacy that he fhould not have done, thac
fhall not make him a Creditor to his Teftator’s Eftate:
And as o the Cale of Hodges and Dunkim, it was not
there refolved, that an Executor fhould be relieved up-
on the voluntary Payment of a Legacy. As to the Og—
jection, that where a thing may be taken two ways, it fhall
not be conftrued to do 2 Wrong, they may do well to re-
member another Maxim of the Law, that 4 Man's oun

Deed foall be taken fromgeft againft bimfelf.

Lord Chancellor. ‘There is a difference between a Suit I¢ the Spicol
for a Legacy in this Court, and a Suit for 2 Legacy in the w conpe a

Spiritual Court. If in the Spiritual Court they would com- 1" ey

: 3 _ without Seci.
el an Executor to pay a Legacy without Security to re b toretund, &

fund, there fhall go a Prohibition, as was refolved in the Prohiticion
B b C a(c hall go.
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Cafe of Kmight and Clarke: But in this Court, tho' there.
_ beno Provifion made for refunding, yet the ecommon Ju- .
fos,';":'&’l ftice of this Courtewill compel a Legatee to refund. ™ It

guectorefund: jo cerrain that a Creditor fhall compel the Legatee to re-
and fo fhallone &

Legue ano- fund, and fo fhall one Legatec compel the other, where
her, e
e are oo the Affets become deficient: Bur whether the Executor.

clent. himfelf, after he has once voluntarily affented unto a Le-
an Exccoror, gacy, fhall compel the Legatee to refund, is Canfa prime

after he has vo-

lantrly atke- Impreffionis: And it muft be allowed that there is a greac

ted toa Lega- 3
o i ma difference berween a voluntary Affent, and where the Ex-

compelthe Le- €CUTOF Wals compelled to affent. We know the common
torefund. . . !
gUeior™ Cafe, if 2 Man voluntarily pays Mony to a Bankrupt,
Al f,’;‘;‘dﬂ‘;“; after hte becomes a Bankrupt, it is in his own wrong, and
'ﬁ:”;{’"‘ mal he may be forced to pay it again; but otherwife it is, if
over . . «
agan._otker- the Bankrupt recover it againft him by courfe of Law:

it i reco And a fmall matter fhall amount unto an Affent to a Le-

ot Law.  oaey; an Aflent being but a rightful Ak, Whereupon

A fmall maer the Lord Chamcellor confirmed his former Decree, and the

s Plainiciff 's Bill was difmiffed,

Legacy.

Note, This Caufe was three times heard before the Lord

Chancellor Nottingham, and a Decree pronounced by him
for the Plaintiff, and twice confirmed. And on 25 Funij,
3 Fac. 2. this Caufe was reheard by the Lord Chancellor
Fefferies, who reverfed the Lord Keeper North’s Decree, and
afhrmed the Decree made by the Lotd Chancellor Notting-
hﬂh

an Bxector  In the arguing of this Cafe, was cited the Cale of

makes 2 Leale . . . . . .
cendring Ret, Darwie and Dyew alias Drewry, in which it was refolved in
iy Mmoo the Kimg's Bemch, and afterwards in this Court, that where
the Rent, and apy Executor makes a Leafe rendring Rent, his Adminiftra-
net the Admi- * . . .

nitrator e tor fhall have it, and not the Adminiftrator e bonis nom.
bonis non.

Wag flaffe
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Cafe 81.
20 Novemlris.
Wag fiaffe verfus Bedford. LordChamentr
Bill for an

Account of

THE Bill being to have a Difcovery and Account of Movy re-

ceived for one

Mony reccived by the Defendant, on the behalf who became
of one who became a Bankrupt, the Defendant Pleaded * i
he received it only as 2 Menial Servant to the Bankrupt, Pxded bece-

ceived the

and had accompted for it to him already, and that the Mony u
Commiffioners had already Examined him on Interroga- 32‘:;;‘23,*;::;:
tories, The Plea over-ruled. and bad ac-

counted for it
to him.
Ples over-ruled.

Bowyer verfus Cavert. oot ol
Cafe 82.

TV HE Defendant had Demurred for want of proper I ot
Parties, one of the Executors not being made i {ronscans
Party; and the Demurrer was over-ruled, becaufe the of Demume
Phainciff had alledged in his Bill, thac he knew nor who cuer is not 2
was the other Executor, and pray'd that the Defendant jiiguenes
might difcover, who he was, and where he lived. in his Bill, be

kaows not
who is Exe-
cutor, and prays

Husbands verfus Husbands. iy iand

Cafe 83.
HE Cale appeared to be thus. A Map intending *' 3 G

to build a Seat upon his Eftate, and having laid ';‘(’:‘h‘:{’{“c';"f’:; :

the Foundation of it, made his Will (which in time was Derife of ool
a licde after the making of the A& of Frauds and Perjuries) in Buifting s
and by his Will Dcvi?cd Land for raifing Portions for his "o

Teftator lives

younger Children, and paying of his Debts ; and appointed tolay outes
that 400/ fhould be laid out in Perfecting the building buc leves the
of his Houfe. Hout: uof
The 400 L
fhall not be

It happened, that he lived feveral Years after the making tid out
of this Will, and in that time expended upon his Houle
above 400/, altho’ he left the fame unfinithed, and died,
leaving fuch Wil as aforefaid : but the fame was defective,

. 7 as
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| as to the pafling of the Lands intended to be paffed there-

by, for not being Subfcribed by Witnefes according to the
faid A& of Parliament.

It was now infifted by the Council for the younger

Children, that the Heir at Law ought to have no benefit

of the 400/ by the Will appointed to be laid out on this

Houfe. Firff, Becaufe the Teftator himfelf, after the making

of this Will, had expended above that Sum on the Houfe;

and inftanced in fome Cafes of the like nature, where it

wheher per- had been fo Decreed.  Secomdly, The Teftator’s Intent ap-
B el pearing and plainly Exprefled in his Will, was, to have
in prejudice 5 Charged his Land with feveral Sums of Mony; but that
dren to make Intent being fruftrated by the A& of Frauds and Perjuries,
goods D the Heir had a2 greater Benefit thereby, than if the Devife
therts Wil fr. had ftood good; and the 400/, was to be laid out on the

e Eiet Son Houfe, for his Eftate is now eafed of 1000/, that would
? t . . - . . .

frmetmetakes have lain upon it, if the Will had been good in form;
wrensge of + and  cherefore it would now be very hard for a Court of

cuion of the Equity to charge the Teftator's Perfonal Eftate with this
o P 400 L whereby the Provifion intended the younger Children
ther's Larention which was already, by their Father’s not obﬁ:rvini of the

in favour of

his younger ~ ACt of Frauds in making of his Will, very much abridged)
B woud in a manner be wholly defeated.

 As to the Firff Objection, it was Anfwered, that the
Teftator had aslictle before his Death, and after he had
expended fuch Mony as they on the other fide mention
to be 400/, declared his Intent to be, that whether he
lived or died, that Work fhould be perfeted; and his
ufual Saying was, that his Houfe fhould never be called
Mockbeggars Hall.

As to the Second Objection, they conceived the 400/
ought not to be taken away upon Zat Pretence, unlefs the
fame had been exprefly chargecf upon the Land, which in
this Cafe it was not.

. But



In Curia Cancellarie. o7

o

Bur the Lord Chancellor Decreed againft the Heir 2 Law,
who was Plaintff here in Equity to have the benefit of
this 400/ upon the Firff Objection; And fo there was
no Opinion Declared as to the Second Point, tho the
Court feemed to incline againft the Plaintiff in thae alfo.

Perkins &5 al verfus Walker ¢ al.  cuaes,
O N E Fobn Walker having by a Voluntary Settlement :x,n? -

made himfelf Tenant for Life, with 2 Power to leafe ZordChancellor-

or grant for a Thoufand Years at any Rent, he by Deed ; Moges

Frants the whole Term to Truftees, in Truft that he him- try Setemenc
elf thould enjoy the fame during his Life, and afterwards in lvlv:voca::: °
Truft, by Sale or otherwife to raife out of the Premifes 42 Wit in

{everal Sums of Mony for Payment of his Debts, and to o i:?"i:a:olgc-
difcharge 2 Mortgage of 200/. and other Sums, whichhe s cal
appointed to the Plaintiffs, his Nephews and Neices;

which Deed was with a Power of Revocation.

After this, the faid Fobn Walker having Occafion for
Mony, he Mortgages this Eftate threc feveral times to
Sir William Humble, iaving before that made his Will and
Confirmed his faid firlt Deed, and thereby appointed other
Legacies to be paid by his Truftees.

The Point infifted on was, that by thefe Subfequent
Mortgages to Humble, the faid Walker had revoked his Will,
and the former Deed, that was made with a Power of
Revocation. Sed nom allocatur; 1t might be a Revocation
pro tanto, but no otherwifc.

And the Lord Chamcellor cited the Cafe of Coke and A Man deris

Bullock, 2 Crook 49. That 2 Man having by Will devifed and then makes
a Fee Simple, afterwards by Indenture makes a Leafe for 3 L for

Years of the
Years of the fame Lands; this Leafe, if not made to the fme Land.

: The Leafe, if
fame Perfon, fhall be a Revocation pro zamto only, even at normade o
Law: and the Principal Cafe is much ftronger in Equity, " peie:

a Revocation

which will charge and fubject an Equity of Redemption. a Law e

santo only.
Cc Ber- vid. pp cofs
l;;.



03 Le Term. S. Mich. 1682.

Cafe 85. )
21 Novemlric Berrisford verlus Done.

In Cours
Lord Chancellor.

An Officer in DON E (the Defendant’s Son) being a Captain of a
the Army a- Company in Ireland, and growing fickly, and not

greesto furren-

der bis Com- likely to live long; and the Plaintiff being Lieutenant of
mifion 01 % the fame Company, treated with him to furrender his
of tool fr Command, that {o he mighe be advanced in his Place;
given. and at laft they agreed that in Confideration of 100l
e O he fhould furrender it, and a Bond was given for the

I. 8. is refufed
the Commiifi- * ©© L

on.
No Reliet 2- . 4 : ’
ginteisgond,  The Bill was againft the Executrix of the Obligee, o

be relieved againft this Bond: And upon the Plaintiff’s
Proofs in the Caufe, the Cale appeared to be thus, wiz.
That Done did furrender, but at%at the Duke of Ormond
did refufe to accept of the Surrender, and would not
admit the Plaintiff thereon, alledging that Dome had
freely reccived the Place from the Duke, and therefore
now Dome was grown weary of it, and had kept it as
long as he thought fic, the Duke would not fuffer him
to fell it: Anr% the Duke of Ormond and his Secr

being examined for the Plaintiff in this Caufe depofed to
that Effect..

The Phintiff’s Council infifted on the Difadvantages
that would attend the countenancing of fuch Bargains,
and the Difcouragement it would be to Gentlemen, that
they fhould not by their continued Service raife them-
felves-to Preferment; but muft either buy the fame, or
fuffer others to jump over their heads, let them have ne-
ver fo well merited Preferment.

But for the Defendant it was infifted, that the Agree-
ment was not to fell an Office, but only to do a lawful
A&, which was to furrender the Commiffion ; and this
was literally performed; and the faid Dome did not

: under-
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undertake the Plaindff fhould be admitted upon fuch Sur-
render ; but the Plaintiff was to look to that himfelf; and
if he has not profited by this Surrender, it was his
own Fault: And in truth he, finding Done a dying Man,
forbore to get himfelf admitted in Done’s Life-time, that
he might have this pretence to avoid his Bond; and zhar
now is the Thing that grieves the Plaintiff, and occafi-
ons this vexatious Suit.  That the Plaintiff was over-hafty
to purchafe the Commiffion, which, if he had had a little
more Patience, he might have obtained at an eafier Rate;
But his own improvident Bargain can create no Equity to
Bimfelf. And Mr. Hutchins cited a Cafe in point, that
had been decreed but the laft Term; Where 2 Man con- A s to

. ) furrender his
tracted with an Officer to furrender his Place for 100/, Ofice to B for

130 [.for which

and gave Bond for it; and afterwards the Officer furren- 5 gives Bom,
ders accordingly; But the Obligor being not judged fit b o

for the Imploy by his Schriors, could not procure him- quafi i re-
felf to be admitted, and thereupon ‘came into Chancery t0 mined, -

be relieved againft his Bond entred irito for Payment of Newief frB.

this 100 /. but was difmiffed.

In the Principal Cafe®the Lord Chancellor decreed for
the Defendant; but ordered het to accept of her Principal
Mony, without ecither Intereft or Cofls.

Turner verfus Gwysn. Cafe 86.

a1 Novembris.
In Conrt
Lord Chancellor.

’ I HE Cafe was to this effedt. A Man having a long " gue gimed i
Term for Years fertled to attend the Inheritance, T and 2

i q . . . Term in Truft-
which was entailed; he, by a Fine and Deed to lead the esstoutzendshe
Ufes dhiereon, fubjected this Term for the Payment ofii‘j;i‘;‘,::‘ e
1000/, but declared, that after that Sum was paid the by Desd &b
i ) . je&ts the Land
Land fhould be to the fame Ufes as before. to a De.t of
: 1000/, but de-

. . . clares, that, af-

The Bill was to fubject this Term to the Payment of t;:id'hfh?f:f, ]
other Debts. to be to the old
ufes, and after

devifes theLand

for payment of
For all his Debts,
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pereed e For the Defendant it was infifted, that a Term, which

Land e is limited to attenid the Inheritance, is not Affetts, either in

in Generl.  Law or Equity; and when it is fabjected for a particular

*2  Ppurpofe only, it fhall not be ftrained nor extended fur-
thet. | ’

But for the Plaintff it was anfwered, that tho’ a Term
limited to attend the Inheritance was not in it felf in any
fort Affects eicher in Law or Equity; yet 2 Man, that has
fuch a Term in him, may fubjet it to the Payment of
Debts, if he pleafes; and Gawynn in this Cafe has actually
done it, he having by his Will devifed all his Lands in the
County of B. wgerc thefe Lands lie; for the Payment of
his Debts.

To this it was anfwered, that thofe Words in the Will
might be othcrwife fatisfied, for that he had Fee Simple
Lands in that County, and the Devife fhould be intended of
them only; but that not appearing in the Caufe, it was decreed
for the Plaintiff, and the Land fubjected to the Payment of
the Teftator's Debts in General. | Sed tamen Quere.  For it
feems, he was but Tenant in Tail of the Inheritance, and
fo could not charge it by his Will, unlefs it be intended he
had ftill 2 Power of doing it lodged in him by reafon of
the Fine, notwithftanding he had declared, that after Pay-
ment of the 1000/ it fhould go to the former Ufes.

Cafe 87. Villers verfus Beaumont &3 al.

22 Novembris,

A sl HE Cafe upon the Pleadings appeared to be thus,
Voluatsry Set- viz. The Lady Amne Beaumont took a Leafe from an
demen with- Hofpital in Leiceffer for three Lives in Truftees Names,

out power of

Revoion i Truft fot her and her Heirs.  She dies, and chis Leafe
P ot o COMEs t0 one William Beaumont, who a liccle before his
poc e efxed Death, by a little fcrap of Paper at an Ale-houfe, but un-
will, der Hand and Seal, ferdes this Term (in which he had
then only 4 Truft) upon the Plaintiffs his Coufins, to
the Intent to pay his Debts, and gave the Surplus to them,

After
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After this, he being diffatisfied with this Settlement,
which he had delivered out of his Hands to a Creditor,
makes his Will in Writing, and thereby devifes this Term,
fubject alfo to the Payment of his Debts, to his half Bro-
ther the Defendant the Lord Beaumont, in whofe Family
this Leafe had for a long time been: And the Queftion
was, whether the Deed or Will fhould prevail.

On behalf of the Defendant it was infifted, that the
manner of obtaining this Deed carried with it Badges of
Fraud and Circumvention, or of a Surprize at %eaft;
Mr. Beaumont declaring asmuch, prefently after the executing
of it: And it was furtEcr infifted, that a Man had a Power
over fuch a voluntary Settlement, for which was cited
the Lord Ormond’s Cafe, as an Authority in Point.

But it was anfwered, thae all latter Refolutions had been
contrary to the Opinion in that Cafe, and inftanced par-
ticularly in the Cafe of Crump and Bowater, and the lacter
Cafe of Curtis and Harcher, concerning Mirs. Leviffon’s
Eftate; where it was refolved, that a fecond Deed fhould
not prevail againft the former; much lefs 2 Will.

Lord Chancellor. There is no colour in this Cafe: If
a Man will improvidendy Bind himfelf up by a voluntary
Deed, and not referve a Liberty to himfelf by a Power of
Revocation, this Court will not loofe the Fetters he hath
put upon himfelf, bur he muft lic down under his own
Folly: For if you would relieve in fuch a Cafe, you muft
confequently eftablith this Propofition, wiz. That a Man can
make no woluntary difpofition of bis Effate, but by his Will
only, awhich would be abfurd.

Child verfus Stephens. Cafe 88.

. 13 Nayembris,
HIS Cafe came before the Lord Chancellor, upon a uﬁ’%&
Point reported fpecially by the Maffer for his Lord- aMuindexet

fhip’s Judgment, and was in fhort no more than this. "ﬁm
Dd Upon Judgments,

Bonds,and im-
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ple Congra% Upon Mr. Child's Eftate there were many Mortgages, Judg—
‘ff::l;:ly“;fn:; ments and Statutes, and he likewife owed feveral Debrs
bis Debts . upon Bond and fimple Contra&t, and had both by Deed

:gzsmﬂ:d_]f;:: in his Life-time and by Will conveyed and fettled all his
e It’;::déo::li Lands upon Truftees for Payment of his Debts: Now
and fmple s fome Parts of his Eftate he had mortgaged no lefs than
in an Average thrice over; each time for near the full Value.

It was now infifted, that thefe fubfequent Mortgages
were not Incumbrances on the Land; for all the Eftate
in Law was in the firt Mortgagee, and fo the fub{équcnt
Mortgagees had only an Equity; and likewife the Judg-
ments, they would not immediately affet the Land then
in Mortgage: And it comes within the common Cafe,
where 2 Man fettles by Deed, or devifes by Will, Lands
for Payment of his Debts; there all Creditors fhall be paid
alike in proportion ; whether they are Creditors by Bonds
or on fimple Contrad, unlefs their Security do affect the
very Land fo fedled or devifed for Payment of Debus;
and therefore the fubfequent Judgments and Mortgages
oughe only to be paid in proporton with the Bond Cre-
ditors and Debts upon fimple Contra&, which the Lord
Chancellor at firft conceived ought to be fo done; and

asked what could be faid againft, i.

Whereupon it was infifted, that the Mortgagees had a
Security for their Mony, which a Court of Equity would
never take from them, and being fo, there could be no
Sale made of this Eftate without their Confent; and fo all
the Debts would remain unfatisfied : For they that had the
fubfequent Securities, had flill, in Prefervation of their
own Intereft, a Right to redeem: And to fer this Eftace
in a courfe of Redemption, would make pretty Work in
this Cafe, where there were more than thirty Mortgages.
For Example, A is a fubfequent Mortgage; B a
prior Mortgage of .a Moiety of the Lands contained in A4’
Mortgage, and alfo. of feveral other Lands. € has a prior
Mortgage of the other Moiety of the Lands comprifed in

As
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A’s Mortgage, and alfo of feveral other Lands: Now has
A a plain Righr to redeem all the Lands contained in
both the Mortgages of B and C; and fo it may be carried
on through the Alphaber. ' '

And after long Debate, the Lord Chancellor ordered,
that the Real Securities thould be firft fatisfied, and then
the Debis by Bond and fimple Contra& to be paid
in Average; for that any other Method in this Cafe would
become impracticable.

Afterwards at another Day, @iz. sth of December, be-
ing the firft Seal, 2 Motion was made in this Cafe on be-
half of onc Pemruddocke, (who had a Judgment on this
Eftate) that he mighe be let into, a Satis%aétion of his
Jud%mcnt, before the fecond Mortgagees, he being at Law
mitled to that Preference, and therefore ought not to be ,
deprived of it in Equity.

The Lord Chancellor declared, he thought the Motion
reafonable ; till upon repeating the Reafons aiovc mentioned
he was fatisfied, it was not to be done in this Cafe: If
legal Preference fhould be precifely obferved, it would end
in Confufion; and fo made no Order upon the Motion;
all the other Creditors having confented to the former
Order; but left Pemruddocke to get his Satisfattion, as he
could by Law.

Anonimus. Cale 89.
23 Novembris.

PON a Motion, an Order for 2 Man to make  jomr,,
his Election, whether he would proceed here, or at puini i ot

Law, was difcharged, as being irregular; for thar it was bound rorsake
obrained before the Defendant anfwered. il Dt

Anonimys.



104 De Term. S. Mich. 1682.

Cafe ¢0.
13 Novembris. Anonimus.

In Court
Lord Chancellor.

Where Land is W HERE a Man devifes Lands for Payment of

devifed )
Debes 2nd 1 Debts and Legacies out of the Rents and Profits

gacies ot of of the fame; there the Truftees, it being in the Cafe of a
fits, the Laod Will, may fell the Lands: But if it be to pay Debts and

be fold. . .
Oterwite, it Legacies out of the annual Rents and Profits; there, tho’ it
out of Aol i in Cafe of 2 Will, the Lands fhall not be fold: Bur
fits. fuch Words in a Deed exccuted in 2 Man’s Life-time fhall,
But if fuch . . . :

Tnttis by 10 neither Cafe, impower the Truftees to fell.
Deed, the Land

can’t be fold in-

either Cafe.

Cafe or. .Anommm.

. J F the Defendant is in Contempt for not anf{wering, and

I on Motion he obtains time to anfwer; if it be not ex-
prefsly ordered, that all Contempts in the mean time fhall
be ftaid, the Plaintiff may go on and profecute the Defen-
dant for not an{wering.

Cale 9. Dowfe verfus Dersvall.
27 Novembris.

In Court
Lord Chancellor,

n P o Citizen and Freeman of London, poflefled of a Leafe
London, having worth 1500/ bought the Reverfion and Inheri-

ean ™ tance thereof in the name of Truftees for 150 /. and died.

purchafes the And whether this Leafe being Affetts in Law fhall be parr
the name of 2 Of his Perfonal Eftate, fubjet to the Cuftom of London
Trulter, ¢ (there being no Declaration that it fhould attend the Inhe-
daaionof  vitance) was the Queftion.

Tém fhall at-

ead the Tobe — And it was decreed, that tho’ this Leafe would be Affetts
poThis Tem iy Law to pay Debts; yet it thould attend the Inheritance,
al] atrend the

Inhesitance, tho’ there was no Declaration of Truft that it fhould do
and not befub-

warwte 10, and not be liable to the Cuftom.

Cuftom.

Vid. ante Tiffin  « X
and Tifin, Cafe 1 Th])s
1. /
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This Caufe was reheard before the Lord Keeper North in = ch. Rep.

Feb. 1683. and he confirmed the Decree. AP
Anonimus. Cate 93.

HERE a Man is put to his Election, whethet speciipiaion

to proceed at Law or in this Court, if the Bill P Poced =
be for the Land and to have an Account of the mefne ieltmene tor
Profits, he may Ele& to proceed in an EjeGtment at Law o By for
for the Pofleffion, and in Equity upon the Account; be- %t %
caufe at Law he can recover Damages for mefne Profits,

from the time only of the Entry laid in the Declaration.

Sackuvill verfus 4/bllewortb. Cafe 94.

15 Decembris.

As the Lord

O NE dyleworth having formerly made 2 Will, and chedes
thereby devifed great Part of his Eftate to the fufier churie

Plaintiff Sackvill, and Ayleworth the Teftator being fince gy win noc
that dme become a Lunatick, the Plintff exhibited his i o perpea-
Bill againft the Defendant (who was Prefumptive Heir at mony of Wi
Law to the Lunatick) to examine Witnefles touching this %% 2.+
Will in Perpetuam vei memoriam : And the Defendant Demur- ia bis Life
red, becaufe it was a Bill to prove a Man's Will in his foce bisLuaacy.
Life-time; and for that the Plaintff had no Right or Title

by the Will until the Teftator’s Death: a Will being until

that time ambulatory, and in truth is no Will all che
Teftator's Death.

For the Plaintiff it was infifted, that to examine Wit-
nefles in Perpetuam vei memoriam is a chief part of the Origi-
nal Jurifdi¢tion of this Court, it being tn all Cafes 2 na-
tural Equity to have Teftimony preferved; and that ia
this Caz: it would be no Prejudice to any one; for if the
Lunatick fhould recover his Underftanding, the Will, not-
withftanding this Examination, would be revocable: and ie
might be a manifeft Prejudice to the Plaintiff to deny him

Ee the
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the Benefit of this Examination; for this Lunatick may
ftill live many Years, and continuing a Lunatick he is
uncapable of making another Will, or of new Publithing
this; and in that time all the Witnefles to the Will, that
could prove the Teftator to be then compos mentis, mighe
be dead. And they compared it to the Cafe formerly at
common Law, where a2 Man became profefled, there his
Will fhould be proved, and yet he was not Abfolutely dead
in Law; for he might be afterwards Deraigned. (bur @,
whether the Will could be proved till after the Year and
day, after which time he could not be Deraigned.) But
Mr. Fuffice Charleton doubted, whether a Lunatick could
have any Will, but that his Lunacy was a Revocation -of
all Wills made by him, whil(t compos mentis. (Mes fauns
doubt Lunacie weft afcun Rewocation) And an Exception was
taken to the Bill, that the Lunatick ought to have been
made a Party, and to have had a Committee affigned him,
to have defended the Suit: but it was anfwered, It istrue,
where a Lunatick is fued, he muft have a Committee afligned
him to defend the Suit;" But in this Cafe there was nothing
Pray'd againft the Lunatick, and fo no need of that. But

the Bill was difmiffed.

Cafe 95 Wright verfus Blicke.
15 Decembris.

¢ d
Ak Man by Will devifed feveral Legacies, and made
Htes Goarle the Defendant fole Executor; who having the Right
on. “ of Adminiftration, to avoid the Legcies, refufes to prove
onitae for the Will, and had indeed fworn that the pretended Inte-

dikovery fthe ftate had made no Will, (for otherwife the Spiritual Coure
fhae, would not have granted Adminiftration) and thereupon
o s o bar obrains Adminiftration, and exhibits a Bill to have a Dif
vay. tat e covery of the Perfonal Eftate.
i litigaeed,
. To this Bill the Defendant pleaded, that the {uppofed
Inteftate had made a Will, and produced it in Court, and
thag the Plaintiff was privy to the making of i, and that
there
8
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there was now a Suit depending in the Spiritual Court, to
revoke the Adminiftration, and the Plaintiff was cited to
prove the Will. ' ‘

But the Plea was over-ruled, as contining no Equity,
why the Defendant thould not an{wer as to ie Difcovery
of the Teftator’s Eftate.

Page verfus Neale. Cafe 96.
T HE Bill being to be relieved againft a Bond of the C,,E:,.my;:;,
Teftator’s, fuggefting that it was entred into with- Swriee. -
out any Confideration, it being only for that the Teftator candious
had unlawfully kept Company with the Defendant, and had &5 555
a Baftard by her:

To that part of the Bill the Defendant demurred, as
being a marter fcandalous, and thar it ought not to be
anfwered unto.

It was infifted for the Plaintiff, that 2 Demurrer was,
not the proper way to be relieved for Scandal, but that ic
was proper to refer the Bill for Scandal, and to have it
expunged : But it was an{wered, that the Defendant mighe
proceed cither the one way or the other; and this being a
way proper enough by the Courfe of the Court, if ixs
Demurrer fhould not be allowed, every Woman might be
brought to fwear, whether fucha Man did not lye with her.

But on the other hand it was infifted, that if this De-
murrer thould be allowed, then tho’ the Matter which they
call fcandalous were true; (and was in truth the only Con-
fideration of the Bond) yet then they could not be received
to prove it

But Sir Fo. Churchill, who was not Council in the Caule,
informed the Fudge, that the Courfc of the Court in fuch
a
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a Cafe was, not to put the Defendant to anfwer the fcan-
dalous Matter, but to ftrike out the Word Demurrer, and
leave the Plaintiff at Liberty to prove ic: Tho it was
doubted, if the Plaintiff proved the Suggeftion of his Bill
in the principal Cafe, it wowld not at al% ve availed him.

Cale 97. Riddle verfus Emerfon.

Eodem die.

A Leafe for T HE Bill was, that the Plaintiff and Defendant agree-
:lf::y“l”a:{a,l ing together to take a Leafe of a Colliery of Sir
sgrecd to b it Gilbert Gervard, they contratted with Sir Gilbert for it at a
and B joinly certain Rent; but by Agreement, the Leafe was taken in
ay of e the Plaintff’s Name only, but the ame was in Truft, that
Tribve iswin. the Defendant fhould be Joint-tenant with him, and havea
inthe swue Moiery of the Profits, and fhould pay a Maiety of the
""" Rent: And Sir Gilbert Gerrard, both at the fcaling of the
Leafe, and before, had refufed to let it to the Defendant,
but upon Condition, that the Plaintff fhould be permitted
to receive 2 Moiety of the Profits, and be anfwerable for
a Moiety of the Rent: And Sir Gilbert had, fince the
making of the Leafe, ‘demanded and received 2 Moiety of

the Rent of the Plaincff.

Ta this Bill the Defendant pleaded the Act of Frands
and Perjuries, and that this prerended Fruft was not de-
claredin Writing according to the Act.

For the Phindff it was mfrffed, thar this was a refultin
Truft, and fuch a Truft as the Law would create; an
therefore there needs ne Declaration of it in Writing; for
the Reat in this Cafe referved is the Confideration of the
Leafe, and 2 Moiety of that being according to the faid
Agreement paid by the Plaintiff, rher raifes a Truft to
him for a Moiety of the Profits: And this is a plain reful-
ting Truft, for a Leflee rendring Rent is in nature of a
Purchafor, and fhall have che ame favour in Equity, as
was refolved in the Cafe of Woodroffe and Cooke.

Then



In Curia Cancellarie. 109

Then it was infifted that this was only a Leafe for three
Years, on which more than two full Thirds of the beft °
improved Rent was referved, and was therefore excepted
out of the Statute.

But it was anfwered, that there is no Colour to make
this a refulting Truft: Indeed where I S. buys Lands, and
pays the Puarchafe Mony; if the Conveyances are made
to I D. this will be a refulting Truft: Butin the prefent
Cafe, to make a Man a joint Leffee with one, that is fole
Leflee by the Leafe in Writing, becaufe the Landlord has
fince accepted 2 Moiety of the Rent of the other, is ridi-
culous; neither from this marter, ex poff faffo, can a reful-
ting Truft be raifed by conftruction for the Plaintiff; and
that by an A&, wiz. the Payment of the Rent,
to which the Defendant was neither confenting nor

privy.

And as to the other Matter, that this is a Leafe for three
Years only, on which two full thirds of the improved
Rent is referved, and fo out of the A&; the Anfwer is
plain; fuch a Leafe may be made by Parol, buc when
fuch a Leafe is made in Writing, the Truft of thar Leafe
cannot be declared by Parol. But the Judge being doubt-
ful, tho’ inclined to over-rule the Plea, the Councﬁ confen~
ted, that the word Plea fhould be ftruck out, and that ic
thould ftand for an Anfwer. '

Bird verfus Hardwicke. Cafe 8.

Eoders dis.

HE Bill charged, that the Plaintiff having feveral Amsnis oot
bound to difto~

great Quantities of Port Wine on board feveral ve wha may
Ships in the River, and the Defendant having likewife §5 b 2
fome of the ame Wines, he on purpofe to raife the Price m Aa of Pu-
of the Marker, and to fell his own Wines at a better faments
Rate, and unjuftly to retard and obftru&t the Plainaff in
the Sale of his, caufed the Plaindff’s Wines to be feized

F f as
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83 Fremch Wines, and detained till the Defendane had
fold all his own Wines; and that then the Defendant re-
linquithed his Profecution, well knowing thac the Phin-
t'il?’s Wines were Port Wines, and not Fremch Wines :
And therefore it was prayed that the Defendant might an-
Afwer the Prémifes, in order to the Plaintffs bringing an
Aétiont on the Cafe for Damages. V

The Defendant pleaded the A& for prohibiting of  French
Wines, and a penal Claufe therein on any Man that
frould feize or caufe 10 be feized any Wines, a5 Freweh

" Wines, and afeerwards compound the Matter or relinquifh
his Profccution ; and infifted thar chis Bill being to fub-
je&t him to a Forfeiture, he was not bound w anfwer it,

The Plea was allowed.

Cafe 99, Hanne verfus Stevens.

Eodem die.

ATt HE Bill being o have an Account of a Fruft, the

is called to an Defendantt pleaded be was imrufbed for three Childe

the oy e 060 iz, fOr the Plaintif and his two Brothers; and that

Trofls mut e ahes ewo moe being made Parits to the Suit, he was
pot bound o anfwer; for ocherwife he might be thrice
<atled to an Accowx for the e Matter.

The Plea was allowed.

Cile x05, Moore verfus Hary,

Eodéih db. ..
il | HE Bill being, That the Pefendant imtimating to
b ona the Phintiff’s Eriends that he intended to sive
T of M got104, Portion with bis Daugheer, and havin manéwi'
E,ﬁghu, does 2pprar, thar he was able o w do, the Plainﬁ-"ﬂ-g with his
witen 10y Approbation becarme a Suiror to his Daughter : But after,
tg}:ir:tol’cgrifvt:n “when the Defendant underfiood that the Plaintiff had
: real
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real Affection for his Daugfiter, and that they had mutu- 15o04 Portion

ally engaged to Marry each othier, then the Defendant be- Daghier in.

gan to recede from his Promife, and pretended he could § e, vt

not part with fo much of his Eftate at prefent, buc would o of the Su-
ive his Daughter in Poffeffion the Moiety of a Farm cal- nd. zop coe
ed Creaton at Wapenham in the County of Nerphampton, '

(the whole being, as he pretended, worth 4000/) and

the other Moiety after his Death; if the Plaintif would

accept of fuch Postion; and did declare fo muach by Lee-

ter under his Hand, with an Intent vo encourage the

Plaintiff to marry his Daughter: But the Plaindff, find-

ing him to vary in his Propofals, acquainted his Friends there-

with, and defired them to come to a Certinty with the

Defendant touching the Portion he would give with his

Daughter, if the Plaintiff fiould marry her:  Whereupon

a Letter was wrote to the Defendant by a Friend on the

Plainciff's behalf, defiring the Defendant to be plaim,

and to afceraain what Portion he would give the Plainoff

with his Daughter, if he thould marry het: And e De-

" fendant, about Famuary 1680, came to this final Agpes

ment touching the ame, wk. that the Defendant fhoold

give and he did then promif and agree to give down up-

on the Marsiage WitE‘ bis faid Dangluer o the Plaiadff

1500/ and to leave himt 500/ more at his death, in

cafe there fhould be any Hluc of the intended Marriage;

and did alo agree, that both the Sums fhould be charged

on his faid Eftate at Creaton : which Promiles and Agvee-

memts were put into writing, amd figned and fubkcribed

by the Defendant: And he did in' 2 Leteer, in anfwer to

the faid former Leuter, exprefs and doclars as much under

his Hand. :

That about Febraary 1680; in purlance of the Agree-
ment, the Marriage was folemnized; and the Deferdant
often aftér, as well as before, declared he would pedform
his Promifc and Agreement ; and the Plaintiff upon his Mar-
riage became jullly inticled to the fiid Portien, ad mighe
well expe@ the ame, it being bue half of what ?c nd?“

- fendant

6
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fendantat firft voluntarily undertook to give, and much in-
ferior to the Plaintiff’s Eftate.  That the Defendant refu-
{esto paythe 1500 /. and §oo /. and pretends he never made
any (gch Promife or Agreement with the Plaintiff, and
thinks by that Nicety to avoid the Performance thereof.
Whereas tho' the Agreement was not actually made with
the Plainuff, yet it was made witha Friend of the Plain-
tiff’s on his behalf. That the Defendant pretends the
Marriage was had without his Confent or Privity, and thac
whatfoever he wrote in any fuch Letter, the fame ought
not to conclude him, becaufe it was not a full Agreement
on both fides; there being no Provifion for a Jointure;
when as the Defendant never demanded any, well know-
ing his Daughter would be intided to Dower: And
whereas he pretends the Marriage was without his Confent;
zhat was by his own Contrivance; for when he found
the Plaintift’s Affection fet on his Daughter, he contrived
to have her marry the Plaintiff without his feeming Privity,
and gave her Dire@ions fo to manage the Matter, thache
might thence raife a Pretence to avoid Payment of the

Portion; and was, and did acknowledge himfelf, well
pleafed with the Marriage, and knew when it was folemni-

‘zed. That the Defendant at other times pretends, the

Plaintiff's Eftate deferves not fo great a Portion, altho’ he
has ownéd by Letters and otherwife, that he efteemed the
Propofals touching the Marriage as a great Honour to him,
and declared his only fear was, he fhould not be able to
give a Portion eci:ivalent with the Fortune offered him:
And at other times he pretends, he is not able to give 2000/,
Portion, altho’ in truth he is feized of Lands of Inheritance
of 4 or sool. per Amnn. and threatens that he will fecretl

convey away all his Eftate to prevent the Plaintiff’s re-
ceiving the fruit of the Agreement: and therefore that the

1 500 /. might be paid down, and the soo/. fecured, was
the Bill.

To this the Defendant pleaded, that by an A& intitled
An Ai for Prevention of Frauds and Peyjuries, made 29

7 nunc
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wunc Regis at the Parliament begun at Weffminfler 18 die
Maij Ammo 13 Regis mumc, and from thence continued by
feveral Prorogations to the 1 5th of February 1677, it was,
amongft other things, Enacted, that from and after the
24th of Fune 1677 no Action fhall be broughr, whereby
to charge any Pérfon upon any Agreement made upon
Confideration of Marriage, or upon any Contract or Sale
of Lands and Hereditaments, or any Intereft in or concern-
ing them, unlefs the Agreement upon which fuch A&ion
fhall be brought or fome Memorandum or Note thereof
fhall be put into Writing, and Signed by the Party to be
Charg'd therewith, or by fome ot%ler Perfon thereunto by
him Etwfully Authorized, Prout the A&t. And doth Aver,
that neither he nor any other by him Authorized, did
make, fign, or feal any Contra or Agreement in Writing
toany fuch Effect or Purpole, as by the Billis fuggefted, or
any Note or Memorandum thereof, or of any Agreement to
that Effe¢t: And that the Plaintiff’'s Marriage was without
his Knowledge, Privity or Confent, and without any
Agreement in Writing made or concluded upen in refe-
rence thereunto.  And therefore- he pleads the faid Matter
in bar of the Plaintiff’s Bill, and demands Judgment.

For the Plaintiff it was infifted, that this was no good
Plea; for he has not at all anfwered wo the particular Cir-
cumftances of the Cafe charged in the Bill, which will
much influence the Cafe in Equity, which is ftrong here;
the Agreement in this Cafe being already executed on one
Side; and here he does not deny, that he wrote fuch a
Letter as is mentioned in the Bill; but takes upon him-
felf o0 judge, thatfucha Letter does not amount to a fuffici-
ent Note or Memorandum of an Agreement in Writing with-
in the A&: And whathe has faid touching the Agreement is
not by way of Anfwer, but only Averred inthe Plea; fothat
if this Plea fhould ftand we cannot Except, as we mighe
to his Anfwer, where it is not full, Whetf\er he made fuch
Agreement or not: And here he has Pleaded an A& of
Parliament; whereas there is in Truth no fuch A&: fﬁr

Gg e

o
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he Pleads, that at a Parliament begun at Weftminfler 18 die
Maij, Regis nunc, and from thence continued by feveral

Mifpksding of Prorogationsto the 1 sth of Feb. 1677 : Whereasthe A& of

2 publck A% Lsuds and Perjuries was made at a Parliament begun the
8th of May, and not on the 18th, and was continued by
Prorogation to Feb. 1676, and not to Feb. 1677: So
thar he has quite mifpleaded the A¢t; and that muft be
fatal upon him: For Pleas and Demurrers are not to be
more favoured in Equity, than they are at Law; it being
here only to prevent anfwering : And befides, the Statute of
Frauds and Perjuries being a publick A&, he will have
the Benefit of it at the hearing : And tho’ this is a publick
Law, yer if he will take upon him to plead it Specially,
and miftakes, it is as fatal to him as the mifpleading of a
private A& would be.  And they cited the Cale of Love
and Watton, COro. Eliz. 245. where the Defendant had
pleaded the Statute of Ufury to be made 6 die Feb. 13
Eliz. whereas it was made 2 die Feb. "And in that Cafe,
tho' after 2 Verdi@t, and tho’ the Plaindff in his Replica-
tion had admitted there was fuch an A&, yet the Court
unanimoufly declared, that the Seatute againft Ufury be-
ing a publick Law, they were bound to take notice, there
was no fuch Statute, as the Defendant had Pleaded ; and
fo would not give any Judgment.

But Fuffice Charleton conceived, that Pleading ought not
to be fo ftriGtly obferved in Equity, as it was in Law.
(mes quere) and difallowed the Plea upon the Merits; and
faid, he did not know, but a Man might make an Obliga-
tion in a Letter, if he put his Hand and Seal to it.
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ON Monday, 18 Decemb. 1682. about four oClock
in the Afternoom, died the Earl of Nottingham,

Lord High Chancellor of England, hawing had the

of the Seal for move than nime Years, awd beimg rhew fixty

one Years of Ags,

December 20, Sir Francis North, Lotd Chief Juftice of
the Common Pleas, was made Lord Keeper, and had the
Great Seal delivered to him at the Coyncil Board om Wednef-
day Night, and the next Day kept a private Seal for Writs,
at his Houfe in Chancery-Lane.

On the 23d Day of January, being the firft Day of the Term,
the Lord Keeper took his Oath as Lord Keeper, which was
Adminiftred to him by the Mafter of the Rolls. .4nd then
My, Saunders was brosght to the Chamcery Bar, to take his
Oath, as Serjeant at Law, bad bis Writ vead, and prayed
bis Appearance might be recorded, and was them Sworn, and
afterwards prefented the Lord Keeper with a Ring for him-
[elf, and amother for the King, inferibed, Principi fic pla-
cuit : And afterwards the Lord Keeper went into the King's
Bench, and made a Speech to Mr. Saunders, and called bim
up to the Bench, and Swore bim Chicf Juftice ; and after-
wards went into the Common Pleas, and made a Speech to
the Lord Chief Juftice Pemberton, who was removed from
being Chief Juftice of the King's Bench, o be Chief Juftice
of the Common Pleas.




116

Termino S. Hillarii,

34 & 35 Car’ II. 1682.

In CuriA CANCELLARIA.

Cafe 101, Anonimu.r. !

11 Januar.

In Coxrt - - . . . . .
Lord Keeper. T PON a Motion made to difmifs a Bill (wherein
Motion to &if Plaintiff had proceeded to an Anfwer only) with

pymacof 205, Cofts: per Lord Keeper, that was a Rule made ar
%% Jeaft 50 Years fince; and he Gw. no reafon, if a Defen-
dant had been put to greater Charge, why he fhould. not
have his full Cofts: And that for the furure it thould be

teferred to a Mafter to Tax the Defendant his Cofts in
fuch Cafe.

Cafe 101. Anonimus.

Eodemn die,
i U PON a Motion for a Meflenger upon a Cepi Cor-
upona Cepi s, the Defendant living in Lowdon, Lord Keeper
f;'fﬂ';ﬂéiss faid, this had been looked upon as a Motion of Courfe;
of e~ burt in truth it was grounded upon a Miftake; for to his
vid o cae Lordfhip’s Knowledge, the Officers of the City have not

143. .
b their own Amercements: They have no .Royal Amerce-
ments.

Williams
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Williams ver{us Mellifb. Ca 103,
15 Januar,
PON a Motion made by Mr. Williams on behalf b o

. . . K Lord Keeper.
of the Plaintiff his Brother, that Proceedings might The Pt

be ftay'd on the Decree, until the Plaintiff was heard on {,‘:};;“‘:"gﬁ to

a Bill of Review : Mr. Williams infifted, that a Bill of Re- of Review,

unlcfs he

view was like a Wric of Error at Law, or an Appeal in formed the
the Ecclefiaftical Court: and a Writ of Error at Law, till 2= o

would {fwear

the Surute for f{pecial Bail, was in it felf 2 Su erfcdca.s::“ was unable
- . 0 do 1It, a

And that as to the Precedents in Court, he had looked in- wouid furrea-

to them, and found there was no conftant Rule; for i pmct®

fometimes a Bill of Review had been allowed before the tic there, it
‘ . the Matter on
Decree had been performed; and ac other times not. the Bill of Re.
view was de.

termined.

Lord Keeper. Even before the Statute for fpecial Bail on v, pt cos
a Writ of Error, the Writ was not fuch a Sufpenfion of **
the Judgment, bur that 2 Man might neverthelefs have
had ‘an A&ion of Debt on it: But I do not think there is
any found Argument to be drawn from fuch Compari-
fons. In this Cafe the Decree thall be performed to a
Tittle before any Bill of Review be allowed ; unlefs the Plain-
tiff Williams will fwear himfelf not able to perform the De-
cree, and will furrender himfelf to the Fleer; to lye in Pri-
fon ull the Matter be determined on the Bill of Review.

Anonimus .. Cafe 104

Eodem dis.
Bill againft a Corporation to difcover Writings.
A The Defendants anfwer under their Common Seal ;
and fo being not fworn, will anfwer nothing in their own
Prejudice. Ordered that the Clerk of the Company, and
fuch principal Members as the Plaintiff fhall think fir, an-
{wer on Oath, and that a Mafter fettle the Oath.

H h Effwick
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e o5. Efwick verlus Conningshy.

Epdem die.

Surviving Part- HE Phintiff’s late Husband (to whom fhe is Ad-
per trading o0 miniftrarix) and the Defendant being CoFartners
count withibe for many Years in the, Trade of a Druggift, the Plaindiff's

pameip: Bill was to have a Difcovery of the Eftate, and her Pro-
e % portion and Dividend thereof according to the Articles of
Appoined 1o Copartnerfhip. The Defendant Anfwered; and it appear-
Debts, wnes ing that many Debts owing to the joint Trade ftood out,
the forvivig, It was now moved on the Behalf of the Plaintiff, that an
ge Sty able Attorney might be appointed to fue for and recover
Moicty of the thefe Debes; it being alledged in the Bill, that the Defen-
B i dant carrying on 2 Diftin& Trade for himfelf with the
of he decead Perfons that  were Debtors to the joint Trade, to oblige
" them he forbore to call in their Debts; and it was Ordered
accordingly, unlefs the Defendant within 2 Week would
give Sccurity to the Plaindff to anfwer her Moiety of the

Debts that were ftanding out.

Cafe 106. AﬂOﬂilﬂﬂJ‘ .

16 Januar,

Lovd Tompr, N a Demurrer; the Plaintiffs Bill was to revive a
After a Decree Sequeftration obtained againft the Defendant’s Hus-

{;"m; N :e[;:: band for a Perfonal Duty before his Intermarriage with the

firwion iflet, Defendant, and to avoid the Defendant’s Eftate in Dower
Defmdane i the Lands, that were Sequeftred before the Marriage, it
uressd  being infifted that thefe Lands were {o bound by the Se-
1t the Se. | queftration, and covered therewith, that the Defendant’s
?;l:e pace of right of Dower could never attach them.
Dowrer.
va, g e To this Bill the Defendant Demurred, and the Demurrer
157- was allowed by the Lord Keeper. And the Council at the
Bar defired to know his Lordthip’s Opinion, whether the
" Heir' in Fee fimple fhould in fuch Cafe have the Eftate
bound, and fubjet to fuch a Sequeftration, or not? Bur

I the
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the Lord Keeper rcfuled to declare his Opinion therein,
faying, thar Cafe was not now before him.

Arﬂb-B‘iﬁOP #%rk Vel'ﬁ]S FARER Cafe 107.

. 18 Januar,
P ON a Motion made by Mr. Belwood for a Su- 2o
perfedeas to 2 Writ de Cawtione Admittenda; for that y, w::'f'
they had taken 2 Writ to the Sheriff without any Affidavir Coione 44
filed, that the Bithop refufed to Admit of Caution, and for to I, 'y
that resfon a Superfedeas was awarded.  And the Lord Keeper 3,?:{;‘3?5"0;
declared, that finding this Court often troubled for Wrics refuled to ud-
de Cautione Admittenda, he thoughe the Right of it was,
that if chere was a Sentence for 2 Man to pay Mony, orto
do any other thing in the Spiritual Court, 2 Man oughe
firlt 1o perform that, before he is admitred to his Wric de
Cautione Admittends: For it is in vain to take Security
Parere Mandatis Ecclefie, whilft 2 Man refufes to obey the
Sentence. Sed Quave. For fuppofe a Man be excommuni-
cated for not coming to Church, or not receiving the Sa-
crament; how can he do that, dll his Caution is admitted
and he abfolved :

Anonimys. Cafe 108.
Eodem die,
PON aMotion made by Mz. Stedman, where three an Execure

feveral Adions at One time were broughe againft gt b

an Executor, and he to each A&ion pleaded Riens emter ool tres
maines ultra 100l and fo upon cach Action there was a Jodgmentis -

Judgment for 100/, and therefore prayed an Injunction, 5" oot &
But it was denied by the Lord Keeper. In Cafes proper for yhich be
Law a Man muft defend himfelf by Legal Pleadings; and sd fuoves for
every Executor ought to ‘be careful in the firft Place to g ehion.
cover all his Affeess with a Judgment.

Anoni-
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Cafe 109. Anonmimus.

Esdern die.

Modion by e I TPON adotion for an Injunction to ftop the Sale of
N - Englith Bibles printed beyond Sea, It was urged,
Jundtiontoop that the Chancery was a Court of State, and therefore for
gin Bvls the great Mifchief that might arife from thefe Bibles, if
primed b7 they thould be fufféred to be publickly fold, the Sale

ought to be prohibitcd by this Court, Upon that politick

Account, as well as to quiet the King’s Patentees in their

Pofleflion.

Lord Keeper. 1 do not apprehend the Chancery to be in
the leaft a Court of State: Neither can I grant an Injun-
€ion in any Cafe, but where a Man has a Plain Right to
be quieted in it: And, tho' the Patent for Law- Books
has been adjudged good in the Houfe of Lords, yet that is
not exaltly the fame Cafe with this, tho’ near it.

Vhd ot G Let there be a Tryal at Law, and let the King’s Pa-
294 tentees be Plaintiffs, and the Defendants admit they have
fold rwelve Bibles. And when the Tryal is over, come

back again.

Anommus.

Cale 110.
23 Jenuar.

In Cours U PON a Motion for an Injun&ion to ftay Proceed-

Lord Kacper. ings ona Bond, upon Offer made to give Judgment
with 2 Releafe of Errors; But the Lord Keeper anfwered,
thar he did not think that fo beneficial an Offer as it
mighe be looked upon; for that notwithftanding the Re-
leafe of Errors the Plaindff mighe bring his Writ of Er-
ror and put the Defendant to plead his Releafe, and fo
delay time as long as if no Rclca(Ec) of Errors had been gi-
ven. But uponthe Plaintiff’s offering to be bound by Orger
to bring no Writ of Error an Injunction was awarded.

y ~ Gerrard
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Gerrard verlus Vaux. Cafe 11r.

Eodem die.

HE Bill was to have an Execution of an Agree- Lord Koy,
ment. But upon the Proof it appearing, the A- Agrecment to.
greemgnt was only, that the Defendant would quit the fon of Lsoa_
Poffeflion of the Lands, and not that he would convey [y e
all his Eftate in thefe Lands, the Bill was difmifled. vr- '
But the Lord Keeper faid, 1If the” Agreement had been
to have conveyed thofe Lands, altho’ Ec was not apprifed
what Eftate he had in them, yet he fhould have decreed

the Agreement.

Gurfon verlus African Company. Cate 112,

. Eodem dic.

IT was objected againft the Plaintiff, that he had not zmizee:

brought proper Parties to hearing, the Bill being to be st of P,
relieved for a Debt owing from the Old African Compa-
ny, and they had brought to hearing the New dfrican

Company only.

The Lord Keeper objetted, that the o Company were
in a manner i nubibus, tho' their Charter was not fiirren-
dred, as was objected at the Bar, for he kaew how that
matter was. The old Company were almoft Two Hun-
dred Thoufand Pounds in Debt; fo that their Credit was
loft, and they could not carry on their Trade; and there-
fore, that the Trade might not be loft to the Nation, it
was neceffary that a New Company fhould be erected,
which was {o done; and the King accepted no Surrender
from the old Company of their Charter; But they are a
Company fill in being: the new Company (which in
truth are almoft all the fame Men as were of the old
Company) bought the old Company’s Stock and Effeéts
at the crue Vaﬁle, and the Mony was to be applied for

Payment of the Debes of the old Company: But thar,
Ii which
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which ftuck with him in this Cafe, was; he did not fee
how a Company that had no Eftate could be compel-
led to appear. Upon which it was urged, the Plaintiff
might take out a Diffringas againft the Company, and
have it returned nibil, and fo get a Sequeftration againft
them; and then by the Courfe of the Court the Plaintiff
need not to bringthem to hearing. But then for the Plain-
tiff it was faid, that the Plaintiff had an Order made in this
Caufe that the Defendants fhould take no Advantage at
the hearing for want of proper Parties: To which it was
replied, fuch an Order was in it {elf void, and could not
take away  the Defendants juft Exceptions, unlefs it had been
by Confent. '

Lord Keeper ordered the Plaintiff’s Council to go on
and open the Caufe: And after Debate the Plaintiff agree-
ing to take, as other Creditors had done, . 40/, per Cent.
with Intereft for his Mony, he was ordered fo to do:
and was likewife ordered to allow 100/ Debt that was
owing by him to the Company; for that it is the Cuftom
of Companies, that if they owe a Man 100/, they will
give him Credit for fo much; and therefore in refpeét of

a Company, Stoppage is to be allowed as 2 good Pay-
ment. ¢

Cafe 113. Harvey verfus Montague.

26 Januar.

Lord gouper, HE Cafe was, Mr. Harvey being poflefled of a great
Vid, ante Cafe Perfonal Eftate died, and made the Plainciff Sit Thomas
53 Harvey and Mrs. Elizabeth Harvey his Widow Executors,

and cﬂre&ed by his Will that 20000/ of his Peifonal
Eftate fhould be invefted in Lands, and that. Mrs. Haroe
fhould receive the Profits thereof for her Life, and made
Sir Thomas Harvey Refiduary Legatee.

_ Sir Thomas Harvey Exhibited a Bill againft Mrs. Harvey,
fetting forth that he was refiduary Legatee, and yer Mis.

6 Har-
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Harvey had got the whole Eftate of the Teftator into her

Hands, and converted it to her own Ufe.

Ms. Harvey infifted on a Deed made during Coverture,
whereby the greateft part of her Husband's Eftate was fetted

in Truft for her. Buc Sir Fobn Coell depofed, thac this

Settlement being madein the late Times was contrived only
to prevent Sequeftration; And that Caufe coming on to
be Eca.rd, the was decreed to Account to Sir Thomas Harwve

for the Perfonal Eftate, and that the Deed of Truft fhould
be fet afide, and fhe fhould receive no more of the Teftator’s
Eftate; upon which fhe goes into France, and rcfufes to
Perform the Decree, and was under a Sequeftration : after-
wards Sir Thomas Harvey Exhibits a Bill againft the now
Defendant Mr. Mountague, fetting forth, that he owing
10000/, and Interet on 2 Mortgage to Mr. Harvey the
Teftator, and that Mr. Mountague knowing of the fgrmer
Decree, and having been prefent at the %xearing of that
Caufe, and at the time when the faid Decree was pronoun-
ced, had fince, with- an Intenc to clude and avoid the
Decree, paid this Mony to Mts. Harvey, as he pretended :
Whereas if he had paid the Mony, it was with Notice and
after the former Decree, and therefore it was prayed, thac
Mr. Mountague might pay this 10000/ with Intereft.

The Defendant infifted, that he had paid and fully faif-
fied all the Mortgage Mony on fucha Day in July, which
was in time Subfequent to the Degree; and that he havin
paid it to a Perfon, that in Law was well Intitled to re-
ceiveit, and having a Legal Difcharge for the fame, and being
no Party to the former Decree, nor bound by it, nor ever
ferved with any Order upon it, “he ought not in a Court
of Equity to be compellecf to pay it over again,

This Caufe came on to be heard before the Lord
Chancellor Nottingham, in Michaclmas Term laft, and the Proof
on behalf of the Plainciff being, that the Defendant Mr.

Mountague was an intimate Acquaintance of Mrs. Harvey's,
and



124

De Tarm. S. Hill, 1682.

and one with whom fhe advifed in the Management of her

- Affairs; and that he was prefent in Court at the time of

the Decree pronounced, it was therefore held by the Courr,
that this was no good Payment: tho’ for the Defendant it

. was infifted, that this was no legal Notice to Mr. Mountague;

that he was no Party to the former Decree, nor bound by
it, nor was ever ferved with'any Osder tzﬁon it: and that
he now having really paid his Mony (as the fame was fully
in Proof) and having a good and legal Difcharge for it, it
was 2 very hard and ftrange Demand in Equity to compel
him to pay it again: andin truth that Claufe in the Order,
that Mrs. Harvey fhould receive no more of the Teftator’s
Eftate, was in(g;tcd in the Decretal Order by the Clerk,
who drew up the Decree, and was not in the Minutes;
nor dire¢ted by the Court: and the Decree is not, that
no Perfon fhall pay any Mony to Mrs. Harwey (for that in
it felf would be a void Claufe to all, that were not Parties
to the Decree) but only, that the fhould receive no more :
And if Mr, Mountague be decreed to pay sthis Mony
to the Plaineiff, he will not only be decreed to pay his
Mony twice, but in truth the Plaindff will have a double
Satisfaction decreed him : for by the former Decree Mrs.
Ha'rvz? is to Account to him for all Moneys by her re-
ceived, and is now under a2 Sequeftration for it: and in
truth the Plaintiff has received Satisfaction for it by the
Sequeftration, having under it not only received the Profits
of the 20000/, which the was to receive for her Life; but
alfo the Profits of 15af:l. per Am. which is her own
Land of Inheritance ; and that therefore thefe Decrees were
repugnant, and did fight with one another.

But notwithftanding all that could be faid, the Payment
to Mrs. Harvey. was decreed to be an 1l Payment; and it
was referred to 2 Mafter to take the Account.

Afer this che Plaintiff got a Report ex parte, and Mr.
Mountague having Petitioned, and 'moved by his Council
for a Rehearing, was denied it: and then he moved to go

back
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back to the Mafter (this being but a Report ex parte)
which ar laft was obtained: And it being alledged, thae
Mr. Mountague had paid Mrs. Harvey fome Mony for
her Neceflities before the firft Decree, it was direéted that
what he had - really paid; before the Decree, of the Princi-
cipal or Intereft fhould be allowed himh on Account, and
his own Oath to be taken as to the Intereft:

When he came before the Mafter, he proved that he
had actually paid 7500k of the Principal Mony, even
before the firft Decree pronogriced ; And the Mafter made
his Report to that Effect.

And now the Matter coming before the Lord Keeper
upon Exceptions to the Mafter's Report; the Proofs for
the Defendant were made by one Mr. Phalizo, that the
Defendant, juft before he was recalled from his Embafly in
France, had returned thither 5000/ in Mony, -which was
left in Phalizo’s hands, and had-faifed by the Sale of the
Furniture of his Houfe there the Sum of 2500/ more,
which was likewife lefc in Phalizo’s hands, and that the
Defendant Mr. Mountague had Bills from Phalizo for pay-
ment of this Mony ; and that Mr. Mountague, before the firft
Deécree pronounced, gave Orders to Mrs. Harvey to receive
this Mony- of Phalize, who {were; that thereupon he be-
- came her Pay-mafter; and that afterwards in time Sabfe-
quent to the firlt Decree, - Mr. Mountague gave new Orders
or Bills to Mrs. Harvey to receive this Mony; and chae
thereupon, the having Occafion for it, he did aGually pay
it to her, and the with her own Hand indorfed on the
Counter-part of the Mortgage the Receipt of this ‘Mony.

. Hereunto for the Plaindff it was Objefhed, That the
Defendant could not be admitted to this Proof; it being
contrary te his own Oath, who in his Anfwer had {worn
.the Mony paid on fuch a Day in Fuly. Secomdly, Thac
Phalizo’s Depofition ought not to be read in this Cafe; for
that he before the Hearing was examined in chief upon

Kk ) an
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at Interrogaroty, that ked himn to diftover dee foverak tites
6f the now presended Payments; aind dhar - thercfore ke
ought rioe to be examitied o the fame Master again afret
ghie Heaﬁﬁ%; for now Publication bcincg pafled, and the
Defendant {eeing whete the Madter pinched, would fupply
it by ftraining of Phalizs's Evidence. M fucha Ptoceeding
fhould be allowed it would otcafion Perjury, dnd efpecially
in this Cafe, where Phalizo has {worn the Mony paid in
Faly. Thivdly, Admiding the Cafe to bs according to
this new Proof, yer in truth, this is no Payment, for Mr.
HMountagié shight Have révoked his Orders given 1o Phalizo
for Payment of this Mony to Mrs. Hervey; and the Mony
was not actually received till after the fitft Decree; and
thit Bills of Exthange are not Afligneable, bue by Indorfe-
mient only; #nd it vatries & Sulpicion with it, thac there
I ho Witrefs, elhor to dee Orders given to Mis. Harwey,
6t to the'Indoffemtrit on the Mortgage Deed; dand ¢
Iadotfernent fs h6t upon the Original Deed but on dhe
Couhtet-part remaining in M, Mounbague's polfeilion,

t Te thié it was Aufwered, that My, Momzazae's Anfwet
afid Phalizd’s fortier Depofitions were very confiftent with
what was now preved before the Mafter; ifor tho’ they
fwore the Mortgage was fully fatisfied and paid on fuch a
day in Faly; yer gredr pait of the Mony vhighe have been
paid before, as in vituth icwas, tho' de Compleating Pay-
ment was Aok made Wl Fidy. aad that che Phainuifhs
Cousell doiild gt be ih dawelt, when they Objected
agaiift Phalkes being Examied ifvcrthe Heaging ; for that
was hievét depried in ihiteér of Actownr, and wias 0Teeded in
the Cafe of Sandys and Davifom t the Lord Hyde's time
upon long Debate: and that Mrs. Harvey accepting of
thefe Bills, 2rd Phakizo (Weariisg e then becaawe hes %’a -
fafter, atdhidr reeciving the Mony upon dhem wfterwards,
ke this 2 good Paymhedk ab wisiv. That Mr. Mosnragpe
coald ot hiave fo revolted his Ordess, bire that Mrs. Harvey
might have required Paymeént chetectitherwards ; and Phakizo
might have juftified his Pajnent wheveof: And -as to ‘the
6

In-
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. ] .
Inderfement’s being made -on the Coumter-part of the
Mortgage, the Defendant’s Council conceived that was
moft proper; it being fic Mr. Mountague thould have the
Evidence for the Payment of *his Mony in his awn hands:
and tho’ there was no Witnefs to ir, yet it was fully pro-
ved to have been all writ with Mrs. Harvey's own hand :
And it is an Evidence of the Sincerity of this Payment,
and that it was not done with a defign to have ferved a
urn; for if fo, Mr. Mountague might have eafily removed
all thefe Doubts. But the Lord Keeper allowed the Excep-
tions to the Mafter’s Report, and ordered Mr. Mountague
‘to repay the whole Money.

Eafi India Company verlus Sandys.  cie 114
a7 Januar.

l HE Eaft India Company exhibited a Bill againft the =0
Dcfendant Sam_ig: an Interloper, feting forth, their lgjun&io: de-
Patent for the Sole Trade to the Esff Indies, and the m,fpﬁ";j

rear Power that was thereby given them; And particu- dingeo ez
Elrl the Claufe in the Patent, that whofoever thould trade Vllid‘:"tytﬂ":::
ither, not being of the Company, fhould forfeit the &m0, ...
Value of fuch Goods and Commodities wherein they =t bas ben
thould fo trade; one Moiety thereof to the Company, -
and the other Moiety to the King : but they were willin
to wave their Forfeiture: And fetung forth what Places an
Towns they had in the Eaff Indies, and thar they had
there above 1goooo Men under their Government;
and that they had been at above jooool Charge in
lecuring their Trade in thole Countries. and thar they
had purchaled divers Privileges of the Primces there; and
that the Defendant, tho' he was not of the Company,
had traded chither with the Plaintiffs Mony, and under
their Colours; And thar by reafon of his trading thither
and bringing Goods and Merchandizes from thence, they had
fuffered grear Damage, and were forced 1o {ell their Goods
at Lower Rates;. and that the Defendant ought to anfwer
Damages for the fame. And that now o their furcher
Prejudice the Defendant continued on his Trade in ddle
Indies,
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Indies, and had laded a Ship called with Commodities
to be tranfported thither, and prayed a full Difcovery, ¢

o this Bill the Defendant anfiwered, and demurred.
By Anfwer he denied he traded with the Plaintiffs Mony,
or undet their Colours; and that he did not know what
had been done in the Indies; for that he was never there,
¢&c.  And for Demurrer, That the Bill tended to make
the Defendant liable to a Forfeiture, a$ appeared by a
Claufe in the Company’s Patent fet forth in their Bill; And
that of their own fhewing, their Patent was a Mongpoly, and
init felf void, ¢¢c. And that he was not bound to difco-
ver whether he was fending any Goods to the Indies, or
what Goods he had brought from thence, .

This Demurrer coming on to be argued before the
Lord Keeper, -for the Plaintiffs it was infifted, thac this was
only an Auxiliary Bill for a Difcovery, in order to a legal
Tryal; and that an Anfwer could not hurt the Defen-
dant, for that the Plinciffs' by their Bill had waved the
Forfeiture.  That the Company hid been of an ancient
ftanding and long Continuance, and their Patents from
time to time rencwed, and confirmed by feveral fucceedin
Kings ; and that the Antiquity of their Poffeffion, which had
not been till now of late Interrupted by thefe Interlopers,
entitled them to the Proteftion of this'Court; and that
therefore it was but reafonable they fhould have an Injun-
&ion for quieting of their Pofleflion ; and that it was no M-

_mopoly, as was pretended, for thar they always licenced

People to trade to the Eaff Indies, tho' they were not of
their Company, on Payment. of 3 reafonable propottion
of the neceffary Charge and Expence, which the Company
had been at for the Support of their Trade thither; and
it was but natural Juftice they fhould fo do; as in the Cae

* of Sewers, all are made to contribute, that receive Benefit

by whatis done by the Commiffioners : And for Precedents,

~ they infifted on the Cafe of the Eaft India Company and

Fofcue, and the Bookfellers Cale; And that it was lately
ruled
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ruled in the Excheguer, in the Cafe of the fixty Chancery
Clerks on a Bill to difcover, whether they had paid the
King's Duty; and there, tho' the Defendants demurred, as
here, becaufe it would fubject them to a Forfeiture, yer
they were made to Anfwer : arid there has never any advan-
tage been taken of fuch Forfeitures : it is butlike a Subpen.s
[fub Centum librarum.

But it was Anfwered, there was a great difference be-
twixt Mandatory Writs and Patents that create Righes; and
the Plaintffs faying in their Bill, that they wilF take NO How fur the
Advantage of the Forfeiture, will not prote@ the Defendant firiff br
in an Action at Law : But if it would, the Plaintiffs can ingaForfirue,
wave but a Moiety of the- Forfeiture, and cannot wave Moiety ~hereof
the King's Moiety : and their Patent muft, as againft them, G ' o
be taken to be good, evenin that Claufe of the Forfeiture, prevent o De-
tho’ may be it is the Weakeft Claufe of it. And it was'
further infifted, that this Patent was a Momapoly, and the
Plaintiffs had very boldly inferted it in their Bill, and
fuggefted, that by reafon of the Defendant’s Trading to the
Eaft Indies they had been forced to fell their Goods for
little more than half what they were really worth; Which

thew’d the Oppreflion of this Patent upon the People.

Lord Keeper. 1 muft in this Cafe be governed by Law,
and the Validity of the Patent is properly triable there;
and dll it is determined there, I do not fee;, how I can
grant an Injunction; tho’ Iam far from thinking the Patent
void, which has been confirmed by fo many fucceeding Kings;
and fince there have been divers Parliaments, that havetaken
Notice of other Matters, but never refle&ed on this Patent
as void or againft Law.

The Reafons given, why this Bill fhould not be Anfwered,
are chiefly Three. '

Firft, That what the Plaintiffs complain of is but in.
nature of a Trefpafs, and for that they may have Remedy
L1 at
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at Law: But to that it may be anfwered, In fome Calfes
even for a Trefpals a Bill is proper enough in this Court;
as where by the fecret Contrivance of it a Man cannot
eafily prove it; as for inftance, if a Man in his own
Ground digs 2 Way under Ground to my Mineral, and the
like: and fo in this Cafe there is a Difficuley as to the
Proof, the Matters for thie greateft part having been tranfacted
in the Eaff Indies. -

The Second Objedtion is, that it tends to fubject the
Defendant to a Forfeiture. I do not think there is much
in that; for I takeit, the Clanfe as to a Forfeiture is the
weakeft Claufe in the Patent; and 1 believe many of the
able Council that argue for the Company, never Perufed
the Bill; otherwife they would not have inferted fome
Matters, that had been better lefr out,

Thirdly, It is Qbjedted, that this Patent is-a Monopoly.

}’i?;i‘f,,‘f’& Certainly in its Creation it was only a Patent of Pt”cgzé—
e e tion; for at firft all People were at Liberty to come in;
Meapeiy» @ and Patents for Regulation of Trade are exempted out of
imof Trde. the Statute: and if it be now reduced into fewer hands,
and {0 become a Mmupa%;, it is hard to fay when ic be-

came fuch. Itis like the Vaftnes of the Buildings in

Londoy becoming a Nufance: no One can fay when firft

they became fo, or which particular Houfe firft made ic

fuch. And it is to be obferved the words of the Statute

of Momapolies are, that there fhall be no Monapoly within

this Kingdom., What Influence that may have on this

Cafe is worthy Confideration. I would therefore have this

Magrer firft tried at Law, and for that purpofe let the
Defendant admit, that he has bought and fo?:io Eaff India

Goods, that he brought from thence, to fome cerrain

Value; and when the Tryal is over, ecame back again;

and if the Tryal go againft the Defendant, he fhall perfect

vid,the Cateof hiis Anfwer on Interrogatories : But in the mean rime let the
oy o Defendant put in an Anfwer without Oath, that thereby
gint the I the Complainants may be intitled to the Benefit of a

il

terlopers. . . . . .

2 ch.Rep.16s. Commiflion to the Indies to examine their Witnefles there.
1 Grabme
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Grabme verlus Grabme. Cate 115.

19 Januar.

l , PON 2 Motion to diffolve an Injunction granted %

to ftay Proceedings in an Aétion ona Bond given by wheher Bonds
of Refignation
are Simeniacal,

an Incumbent to his Patron, that he (the Incumbent)
fhould refign on requeft, Lord Keeper faid, he was not
fatisfied, that fuch 2 Bond was good in Law : The Precedencs
that wercin the Cafe were not diretly to the Point, whether
fuch Bonds are Simoniacal or not: he therefore directed
thar the Plaindff fhould declare on this Bond, and the
Defendant plead Simony, and after that and Judgment at
Law come back to the Court.

Dominys Rex verfus Cary. Cafe 116.
Vié. ante Cafd

N a Caufc on the Latin fide, on a Motion that the T’h‘lsw“ﬂ

Defendant Cary might ftand Committed for not Vacat- notallow Wi
ing his Letters Patents of Reprizals, It was moved by xing's 5emch
Mr. Wbﬂoﬁ, that they might be at Liberty to bring a Writ of upem Jug
Error in the King's Bench. And cited Dyér ¢fc. But the P« ke
Lord Keeper faid, all thofe Books were founded only on the py. 31s. «.
fingle Opinion of my Lord Dyer, and that he thought the + ## *
Surifdiétion of Chancery, even of the Latin fide, not (uijc&ed
unto, nor to be Controlled by the King's Beweh ; and that

he would Injoyn all fuch Writs of Error.

Anonimus. Cie 13-

PO N 2 Motion for a Rehearing of a Caufe, where ruoiment of
the Decree was figned and inrolled by the late Lord },Pe= .
Chancellor, the Lord Keeper asked Serjeant Maynard, if he tbe laroiment
knew any Law, whereby he could juftify the Rehearing sue o’

of a Caufe figned and inrolled by his Predeceffor, for = i Per

I larity in
that was to Vacate 2 Record. The Lord Chancellor hi?\l} oo
e h
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felf was Mafter of his own Inrolments, and might upon
his Memory know fome Reafon for rehearing of it; but
he could not do it without there was fome Surprize, or
other Irregularity in the inrolling of it: Buc he faid, he
had a Privy Seal that enabled him to fign and inroll the
Decrees pronounced by his Predeceflor. -

cae us.  Franklin verfus Thornebury: & & contra.

29 Januar,

L,',,"fi:;,’,_ Voluntary Deed cancelled, and the Lands being de-
/ & vifed for Payment of Debts, and Debts paid under
the Will, @, Whether Equity will relieve in fuch a Cafe,
fince the Teftator himfelf could not avoid fuch a volun-

An Agreement Lary Deed?

by an Infant

decreed agai_nﬁ . . .
himbe bavig I the fame Cale, an Agreement, being void as againft

received Inte- . .
ret wnder v, an Infant, yet was decreed; the Infant having received In-

g, ¢ tereft under it after he became of full Age.

Welden verfus Dux Ebor': & & contra.

Cafe 119.
Eodern die .
Fincleviedby 2 O a Bill to redeem a Mortgage, Welden had pleaded

and . . ) ;
2“?,“;‘-;52.. a Fine with Proclamations and #on claim for § Years.

claim will 5t "The Plea was over-ruled, the Mortgagee having a Right to
per of b retain the Land, till his Money was paid; and this was
uity of Re-

demption, 2 new way of foreclofing 2 Man of his Equity of Re-

demption.
Cafe 120, Hardham verfus Roberts.
Eodem die .
Defetive Sur- NE Point in this Cafe was, that 2 Man having by
Benefit of ; his Will made Provifion for his younger Children
younger Chil-

Tongoria out of fome Copyhold Lands, but the Surrender having
in Equity.  been made into the hands of one cuftomary Tenant only,
the Queftion was, whether this Defect fhould in Equity be

' fup-
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fupplied againft the Heir: And it was decreed for thé
Plaintiffs, the younger Children ; there being many Precedents
in Court of the like nature.

Hulbt’rt VCI'ﬁ]S Haﬁ. Cafe 121.

§ Februar,

: : In Court

7 \Oparceners make a Partition by confent; and the Lmd xeper.
C Lands of the one being of greater Value than  the Bond giren by
Lands allotted to the other, until an Eftate for Life fell in: oy ro vhe
It was agreed, that that Coparcener who had the leaft Share {2 Prene
thould have a Rent of 20l per Amn. ifluing out of theo Miiftra
Lands alotted to the other, to make her Share equal, and Sum during.
a Bond was given for fecuring the Payment of it; but of 5775
this Bond for Owalty of Partition being made payable to Pariton. tal
him, his Executors or. Adminiftrators, the Queftion was, B o and act

whether the Heir or Executor fhould have the benefic of ™™ 5"

this Bond.

It was admiteed, if he had taken a Sum in grofs in
Confideration of the Inequality of Partition, that had been
like felling fo much of his Part; but here the Bond bein
to fecure a growing Payment, the Heir that has the Lang
ought to have the Benefit of it. ’

Lord Keeper decreed it for the Executor; and barely
upon this difference, that here was no Grant of a Rent,
but a bare Agreement, and fo he had his Ele&ion either
to pay it or forfeit his Bond.

Matthews verfus Newby. Cafe 122,

& Febru,

In Conre.

HE Bill being to have Diftribution of the Legatory I e
Part of the Perfonal Eftate of a Citizen of London } Fremee o
who died inteftate; the Defendant the Widow and Ad—w‘h{z kaving
miniftratrix pleaded that by the Cuftom of the City ofcaia.
London, if a Freeman dics inteftate and withoue Iffue, his i ™

Mm Widow Widow, who
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was Admiad- Widow ought to have her Widow’s Chamber and a Moiety
Diftribution of Of the reft of the Perfonal Eftate, and the Adminiftrator
o b the other Moiety; and fet forth the Provifo in the Aét of
PM”‘{&::":; Diftributions, that it fhould not prejudice the Cuftom of Lon-

the Caftom it dom, and that Adminiftration .of her Husband’s Perfonal

ber
. Eftate was granted to her.

trix and was
not diftributa- . .
bk bythesa- It was affirmed by the Council at the Bar, that it had

P iowed, Deen lately refolved in the Kimgs Bemch, that the whole E-
ftate of a Citizen of Eomdm was exempted out of the
A& of Diftributons. And thereupon the Plea was allow-
ed. But whereas the Defendant had Demurred, for thar
Diftribution ought to be made in the Spiritual Court, the
Lord Kesper over-ruled the Demurrer; for shat the Spiri-
tual Court in that Cafe had but a lame Jurifdiction; And
there being no negative Words in the A& of Parliament,
he chought a Bill for Diftribution very proper in this Court.

Note, It was decreed by the Lord Chancellor Feffreys
in Triw. Term 1687, in the Cafe of Stapleton and Shervard,
where a2 Man within the Province of Tork was dead Inte(-
tate, leaving a Wife and no Child, that the Wife fhould
have one Moiety of the Perfonal Eftate by the Cuftom,
and that the other Moiety being without the Cuftom fhould
be diftributed according to the Statute of Diffributions.

Cae 123. Howard verfus Howard.

Eodems dis.

Bil fora D ILL for a Diftribution of an Inteftate’s Perfonal E-
;nmgaoir, ftate. The Defendant demurred, for that Diftributi-
on of an Inteftate’s Perfonal Eftate is proper in the Spiri-

tual Court, and not here.

The Demurrer was over-ruled for the Reafons in the

latt Cafe.
. Durny
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Eodem die.

A Bill having beentnk&npmamfﬁn, 3 Bill ochvng‘ Bill of Re-

was broughe, and 2 Demurrer having been put in- e s Do
to it, was allowed: and now a new Bill of Review being i noveer
brought the Defendant Demurred, and for Caufe thewed, sows.
that a Bill of Review lies not after a Bill of Review: and v m cu

the Demurrer was allowed.

Earl of Avglaffe avd Mufchamp. Ce ay.
Ewdem
HE Defendant Mufc had Petitioned the Lord v ewe cun
Keeper for a Rehearing of his Plea to the Jurifdiction J ot cop
of the Courr, and Mr. Wallep in Arguing infifted much -
en the Cale of the Compamy of Horners in Londom, 2 Rolls
Rep. 471. where this Court would not meddle with the
‘Truflt of Lands in Chefler, tho' the Party was out of the
’J{ll'l(dl&leﬂ of the County Palatine, and cited the Lord 1. Co 114.
Der 's Cafe; and therefore much lefs onght it to anticjpate "¢
Junfdl&lon of the Chancery of Ireland. Sed non allgcatur.
the Plea was over-ruled again, the Lord’ Keeper c;tmg
only Preflon and Archer's Cale: and as to the Objection,
¢hat this Court was deficient in Power in this Cafe to Compel
‘a Perfermance of its Decree, becaufe it could not feque-
fter the Lands in Queftion, helooked upon thar as an Ob-
jetion of no weight; and it did not 3 Pear to him, but
the Defendant might have other LancE in England, and
then thofe would be fubject to a Sequeﬁtauon ;md thcrc-
- fore over-ruled the Plea.

Price verfus Keyte. Cafe 126.

Eodem die.

IN a Bill of Review you may add a new fupplemental s Cafe 1241

Anoni-
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Cafe 127, Anonimus,

A M fweas T F 2 Man by Anfwer fwears, that what he received, he

;o;;c?d. received as a Menial Servant, and hath paid it over to
oo, his Mafter, he fhall not be put to Accompt again: But he
to b Mate. ought to difclofe this Matter in his Anfwer.

not

Acgount for it

again. .
b oeiay,  Hobbs verfus Norton: & ¢ contra.

204.
E‘ﬁ;ﬁ‘ SI R Gmfe Norton's younger Brother having an Annuity
Lo ot of 100 [, per Amn. char§ed on Lands by his Father's Will,
1 in Tai contracts with Mr: Hobbs for felling to him this Annuity,
e o Sete Mr. Hobbs goes to Sir George Nortom, and tells him he
g o Seg Was about to buy this Annuity of his younger Brother,
Anauity of the and defired to know of him, if his younger Brother had
é;“;'ﬁ,sff, a good Title to it, and whether his Father was feized in
Fubers Wil Fee at the time of the making the Will, and whether the
conrm the  Will was ever Revoked ; Sir George Norton told him, he be-
Aot lieved his Brother had a good Title to it, and that he had
2ChRep.128. paid him this Annuity thefe Twenty Years, but withal
told him, that he heard there was a Settlement made of his
Father’s Lands before the Will; and that the faid Settlement
was in Sir Timothy Baldwin's hands, and that he had never
feen it, and therefore could not tell him what the Contents
of it were, but incouraged him to proceed in his Purchafe;
telling him, he had not only paid his Brother his Annuity
‘to that time, but had paid to his Sifters 3000 /. under the
fame Will. Afterwards Sir George Norton gets this Sertlement
into his hands, and would avoid this Annuity, the Lands
being thereby Intailed. Hobbs's Bill was to have this An-
nuity decreed, or Repayment of his Purchafe Mony.

The Caufe coming on to be heard, there was no Proof
that Sir George Nortom, at the time he encouraged Hobbs
to proceed in this Purchafe, had any Notice of cﬁ.xs Settle-

ment.
7
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ment. But one Witnefs fwore, that Sir George promifed
to confirm the Annuity to Hobbs: But that being but by
one Witnefs, and contrary to Sir George Norton's Anfwer,
was looked upon as no Evidence; it not being probable
that Sit George fhould agree to confirm this Annuity, for
then he would have been made a Party to the Deed.

Lord Keeper decreed the Payment of the Annuity; pure-
ly on the Encouragement Sir George gave Hobbs to pro-
ceed in his Purcha}g and that it was a negligent thing in
him not to inform himfelf of his own Ti&e, that thereby
he might have informed the Purchafor of it, when he
- came to enquire of him:. And therefore decteed Sir George
to confirm the Annuity to Hobbs.

But as to the Cafe between Sir Gesrge and his younger
Brother, that might admit of another Confideration, bein
it was in Proof in-the Caulfe, that the younger Brother ‘aﬁ
along was knowing of this Sertlement, and therefore pof-
fibly he fhould not have Advantage of drawing in a Stran-
ger to purchafe his Title: Buc LE
not being ready for hearing, was left to come on, as it
could, by the Courfe of the Court.

Prodgers verfus Phrazier.

T HIS Day upon debating the Matter before the Lord

Keepers he refufed to change the Poffeffion, or to do
any thing in it, untl the Validity of the Patent was de-
termined in a legal Tryal; and therefore directed the Plain-
uff to bring his Ejetment Cuffodie to-be tried in the
King's-Bench next Term: And the Defendant to admit the
Plaintiff was once in Pofleflion.

N n Exton

Vi, Coe of
e Caufe between them Bovey and
Smith. Csfe
139.

Cafe 129,

Eodem die.
In Cours
Lord Keeper.
Ants Cafe 7.
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. Exton verfus Greaves.
Cafe 130.

o own. P D. having made a Mortgage to 7. S. and the Mort-
Lord Keeper. T gaged Premiffes or the Equity of Redemption. thereof
o ot e being fubjected to the Payment of divers Debts, the Mort-
Mortgagor snd oagee exhibits his Bill ﬁmﬁ the Morteagor and all the
whot Debrs Creditors, that they thould redeem or be foreclofed.  The
e e, Caufe was heard, and at the time the Creditors and Mort-
e of the G gagor Were to pay the Mortgage Money ar be fareclofed, the
theMorgsge, Defendant Greaves by Confent of the Credivoss (being 2
b Creditor himfelf) pays the Money, and agrees wich the
they houkl = Credlitors, that if they would pay his Money ar .a further
fnbes Day - Day, they fhould redeem him; otherwife chat he fhould
it heidene have the Lands abfolutely.

Lands abfo-
lutely.

his gves e The Creditors fail to. pay the Money at the timo agreed
TewRe T on. Gresves for 20, Years together enjoys the Lands, and
dempens s lays out 800 J. in Building; and mow the Creditots ex-
Redempion  hubie their Bill to sedeem him.

;‘;‘:‘{’:‘m‘;ﬂ For the Plaintiff it was infifted, that chis was bat a

meats mak. - Mortgage in Greaves; and that it did not ftand upon the
fame Foot as in the former Decree; But that upon the later
Agreement there arofe 2 new Equity of Redemption to
the Creditors.

For the Defendant it was infifled, that he came in and
ftood in the place of the Mortgagee; and if die More-

gee had not affigned to him, all thefe Creditors had
Ezen foreclofed by the Decree; and: infifted on dhe length
of time: And principally, that this was in- no fore like dhe-
Cafe between a Mortgagor and a Mortgagee - For there
the Mortg#gee had a Covenant for Payment of his Money,
and a Bond moft commonly for performance of Cove-
nants: But here the Defendant Gresves had no way to
compel the Creditors to pay him his Money; and that

a
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a Mortgage ought to be mutual: As one may compel to
receive; fo the other may compel to pay: And it would
have been lookéd on as fuperfluous and fantaftical, for the
Defendant to have exhibited a Bill to have foreclofed thefe-
Creditors.

But the Lord Keeper decreed a Redemption; beciufe
thefe Lands by the new Agreement became a Mortgage in
refpet of the other Creditors in the Hands of the De-
fendane, and in regard of the Trult and Confidence
which they had in the Defendant, being all Creditors
alike: And principally becaufe the Mortgagee had affigned
to Greaves his Mortgage only, and not the benefit of the
Decree for foreclofing of the Redemption: And direGted
an Account to be taken, and the Defendant to be allowed
only neceffary Repairs and lafting Improvements.

Lord Keeper £5° al verfus Wyld &8 al. a1

T HE Phintiffs being Mortgagees, the Bill was to i Rt
cover Sctdements, and what Eftave the Moroagor ris o 1o

had in him. To this Bill the Defendants pleaded tﬁg(e_ Ghief Fufice

veral Settlements, whereby the Mortgagor was only Te- m.
nant for Life. Pleads Sctte-
after Marriage,
The Plea was over-ruled, becaufe the Defendants did i s
not offer by way of Anfwer to admit the Tenanc for life 25>

and does not

to be dead; that {0 the Plainciffs might try the Validity of few wiat te
thefe Serdements ac Law ; for if they thould expe, till wan
the Tenant for life was dead, their Witneffes, that could N° &% P
prove the Fraad, mighe be likewife dead. Befides, the De-

fendants pleaded Settlements to be made after Mar-

riage, in purfiiance of Promifes and Agreements made be-

fore Marriage, and did not fer forth what thofe Promifes

and Agreements were.

6 Barker
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cieryn.  Barker verfus. W}»Id and two others.

Eodem die. *

if:ﬂ:f'.;"ffi HE Plaintift’s Bill was to have 4n Account of Goods
Rolls. delivered to the threc Defendants refpective Teftators,

oo agiat who were Fadors. In this Cafe there being three Defén-
jolor demecd, dants, one whereof had by Anfwer {worn, he believed and-
by Aniwer Gy, hoped to_ prove the Plaindff was farisfied his Demands;-
:‘O;“f;‘;,::‘: the PlaintiﬂP replyed to the other two only; and brought
theDebepaid. the Caufe on by Bill and Anfwer as againft the otier
The Caufe is

hexd on Bl Defendant.

::dhi:nnfwer a8

The Puiotf [t was infifted, thac the Plaindff in this Cafe could have

Decree; buton N0 Deecree : for having brought on his Caufe as- againft the

e wrve third Defendant on Bill and Anfwer only; his Anfwer

wrep.  muft be taken to be true: and tho” he does not diredtly
fwear the Mony paid; yet he fays, he believes and hopes
to prove it paid : But the Plaintiff not replying to him, he
is excluded of the Benefit of his Proof: and this was a
cunning Practice of the Phintiff to proceed againft thofe
Defendants only who were Ignorant of the Macter, and
to exclude the Defendant who perhaps could have proved
the Debr paid.

The Plaintiff was Ordered to pay Cofts, and left at
Liberty.to reply to the other Defendant. '

* In this Cafe it was admitted, that if there are three joint
Factors, and a'Man has 2 Demand againft them jointly, a
Bill againft any one of them for the whole Duty fhall be
good; and that there are divers Precedents of it. Sed @, if
it be not only, where the other FaGors are beyond Sea,

Thorne
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Thorne verfus: Thorns. o
afe 133.
Warv lad. by Indkrmeare mendoned o grant Enffeoffe *3 Februa.

and confirny his Land: uato Trultess 1o ftand: eizedt ot zope.
to the Ule off his: chide: Brothess) in: Confideration of Blood;, A Feofmest
Naturab Love and Affettion; but. io lappened: this Decd it
was never Exegutad. with ll.i'v'éry. The Qfieftioni was; ré k!
whather it fiould work as a Covemant to ftand: fhized ; boter o
Andl it was decreedi by: the: Lord: Keepen wichout: any- Diffi-Corenane
adey.. Thelike Judgment was: c1tcz insthe Cafe of C’roﬁng pfand (Ezed
ands Studamore = audiin the:prefehe: Cafe, tho’ it- was not!
taken. Notice: of;. there Was an- exprefs Govenant; chat thet: Vent ar

gve trufk: fhoulth enjoy  accordin ®0; ahd fory and’} woi"is.
during' the: Eftates. thereby, refpeétively: limived-

In: this:Cafer the: Setdement was! with Power of Revoca
don;. and fubﬁtqntm: to the Deed . diel Grantor hadi madet J5oe
a Mortgage in Fee to the Dcfcndant, who- wasohe-of- ché*kcmﬂwn
Brothers. The Court held this to be 2 Revocation pro mospe s
tanto only. R"‘““““?"

Batty. verfus. Lloyd.
. Gaft’ I 734

P HE . Défendans had.agreed- with - the Plaindiff, . who eekm s
was.to have.amEfate. fall to her after. the Death of w"‘”"; &
two.old Wonien, . to. give. hcr-;f o.. in Confiderazion of be> s eat afeg”
m% paid.700 /. avthe Death of thetwo: Women,and the Plain: :';,’ﬁ?ﬂ:,;

iwasrodecure.xhis 700/, on a.Mortgage of -her. R&vaﬁw""“ siek

nagy;Eftate.. i
E < fall,” anrg :d':;‘?
g.gemztaue'
ppned*thn bochs. ther Womcn died.. wxdurr two "b;o’;f;::‘g

Years afterwards. And now the Bill wasitet bet relieved. aginl (s
againft this Bargain. Sed mom allocatur; tho’ the Cafe of g e uml
Notz .and Hill-was cited,: where Relief .was given induch a & ;’;‘;“
Cafg as.this;. the thulﬁ in .that:Cafe -bemg]p;wmled -apon Vit bt
thxol his.Neceffities...

Oo ' Lod
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Lord Keeper. 1 do not fee any thing ill in this Bargain.
I think the Price was the full Value, tho it happen'd to
prove well.  Suppofe thefe Women had lived twenty Years
afterwards, could Lloyd have been relicved by any Bill here?
I do not believe, you can thew me. any fuch Precedent.
What is mention’d of the Plaintff’s Neceflities, is, as in
all other Cafes. One that is neceffitous muft fell cheaper
than thofe who are not.. If I had a mind to buy of a
rich Man a piece of Ground that lay near mine," for my.
Convenience, he would ask me almofk twice the Value:
So where People are conftrained to fell, they muft. not
look to have the fulleft Price: As in fome Cafes that I
have known, where a young Lady that has had 10000/..
Portion payable after the Dcaﬁx of anold Man or the like,and
fhe in the mean time becomes Marriageable, this Portion
has been fold for 6oool. prefent Money, and thoughe a
good Bargain too. 1It's the common Cafe; pay me double
Intereft during my Life, and you fhall have the Principal:

- after my Deceafe.
Cafe 1. Norden verfus Norden.
Eodem die.
i G NE Hollis; that had a demand of sool. againft
A ool Norden, and had run it up to 2700 /. obtained a

2ol :g;‘;';ﬁ Decree for it in this Court. Norden appealed to the Houfe
16 the Fonl of Lords, where the Decree was affirmed. It was ob-
A e ferved that Nordem at the pronouncing of this Decree in-

affimed, and the Houfe of Lords fell down in 2 Swoon, and within a-

obeains 1 Or- Weck afterwards died, as fuppofed of Grief: But he firft-
mr‘i:;,aana got a Petition anfwered for a Rehearing; and in his Sick-

mecoc?  nefs devifed all his Lands for Payment of his Debts: And

makes bisWill, now Hollis would come within this Truft to-have Sarisfac-

and devifes his K '

Laods for Poy- 0D of his Debrt. -
ment ot his .
Debts. . 3

Deaeed ht - Lord Keeper., It can't be fugpoﬁ:d that a Man who de-

other Detxs  Nied your Debt upon his Oath, and died your Martyr in

e onieh his Caufe, thould ever intend you thould have the Benefit
paid his Debt, of
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of this Truft. Suppofe 2 Verdit had paffed againft a
Man, and he fhould bring an Atuaint, and pehding this Suit
he fhould make fuch a Settlement for Payment of his
Debts: Would any Man fay, that he ever.intended the.
Debt recovered by the Verdict thould be fadsfied out of
it> However at length he decreed, that after all ‘Debrs
upon fimple Contract were paid, Hollis fhould come in
and be paid his Debe, if he could find Affets.

Cafe 136.

Lord Paget verfus Read.

EVERAL Goods were devifed t0 Mt. Read's Wife 1o Sorpe.

for life, and after her Deceafé to the Lord Pager. In frustand, tho'
this Cafe, altho’ Mr. Read and his Wife were parted, and B e
there had been grear Suits for Alimony, and .fhe during &/ Eauty
the Separation had wafted thefe ‘Goods: Yet the Lord wtingof
Eesper thought it reafonable, that the Husband fhould be e s
charged for this Converfion of the Feme; the Lord Pager’s b for beriife

. . } only.
Tide being paramount the Feme, and not under her.

Harding verfus Edge. Cafe 137.

U P ON a fpecial Report the fole Queftion was, how * ™
a Duty decreed fhould take place in Relation'to ?,:‘:‘n'l.’nl."”
other Debts in point of Priority of Satisfattion; and or- Pdsfirjude-
dered, that a Decree fhould precede Debts on fimple Con- fore Dets by
tra& and Bonds, and rake place next to Judgments. And Bond.
the Cafe of Parker and —— was cited, where it had been 6’
refolved : And as to the Objection, that in Debt upon a
Bond at Law an Executor could not defend himfelf by
Pleading he had no Affets, ultrs what would amount to
fatishie the Decree; it was anfwered, he might defend him-
felf by a Bill in this Court, which would take care to
protet him therein,

,_ i

Palmer
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Cate 158, Palmer verfus Fones.
W fe i be Reheard, the Lord Keep
o g HI1S Caule coming to be Reheard, the Lord ey
mex:o\ . thought the formc% Decree too fevere, upon Dogter
:it;!wgdiwy Fomes thc‘ Truftee; and declared he would never Char c3
Vilues, bt | Truftee Wwith imaginary Values; but that he fhould be,

wystBr% Charged as a Bayliff only. He thoughe it a greac Hard-

Cafe139.
2 Manti
Is Court

Lord Keeper.

Vid. aute Cafs
B8 S

fhip, that 2 Truftee was allowed nothing for his own
Lagour and Pains. It was Anfwered that iﬁ:zd often been
Complained of in Court as too hard a Rule to Charge a
Truftee with whar he had made, or. might haye made,, withi-
out his wilful defanle; but the, Cougt could, never, yer find,
whete clfe to fix a Meafure,

The Lord Keeper faid, that very fnpine, Negligencemight:
indeed in fome Cales charge 2 Truftee with mere. than he;
had ‘received,  (as he remembyed. the. Cale. of "Halfs; ands
Mountagye) bug, then’ the Proof mufy be. very ftrong..

For the Plaintff it was urged, that thiy Cafe had one
unufual Circumftance, for here the Truftee had exprefly
Covenanted to fet and let the Land, and upon other
Terms would not have been admicted | ingo the . Teufl;, yee
for eight Years together he. had kept the Land:in his own
handsieby: | A

Afier Debate, the Plaintff  was glad, ta remis:gond: pacts
of what he had ’ by the fq:mcjr Decree... Andfo ;tﬁc Masten:
ended by Coppromile.. |

Bovey verfus Spith..

HE Cafe was, Mrs. Bovey the{,Pla,itﬂltiﬁ‘;’g:Mptbgc,
living in Holland, and tho' a Feme Covert, yet'
Traded as a Feme fole; and having acquited to’herfclf a

fepa-
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feparate Eftate, about forzy Years fince made her Will in

Dutch, and thereby Devifed her Houfes in Chelfea, which.

the had purchafed with her Capital, to William Bovey, her
Husband's Son by a former Venter, and two other Truftees
and their ‘Heirs; in Traft for ber four Daughters and their
‘Children and fuch of their Children as foould be alive at the laff;
and afterwards by her faid Will declares che Truft of all
her Eftate thereby undifpofed of to be for her and her
Heirs. The Plaintiff claims as Heir to his Mother, his
Elder Brother not being of the whole Blood; but by a

former Venter.

Before the making of this Will Mrs. Bowey had fertled
thefe Houfes by Deed .executed in her Life-time on the
fame Truftees, in Truft for fuch Perfons and fuch Eftate,
as fhe by any Writing under her Hand and Seal. thould
direét and appoint. .

William Bovey and the other Truftees a(Pprchending
that this Devife carried the Inheritance of thefe Houfes to
the Daughters, in 1652 fell the Inheritance thereof for a
full and valuable Confideration : And the Mony is pro-
portionably diftributed amongft the Daughters, the Plain-
tiff being privy to the Conveyance, and making no Claim, or
pretending any Right to thefe Houfes, and a Fine is levyed
of them, and frve Years pals. Afterwards Differences a-
rifing betwixt the Plaintiff and William Bovey the Truftee,
there is an Award made, and 200/ awarded to be paid
the Plaintiff, and the Plaintiff to give a general Releafe of
all A¢&ions Real and Perfonal; but no Notice is taken in
the Award of the Breach of Truft. The 200/ is paid
the Plaintiff, and a general Releafe given accordingly.

About ten Years afterwards, William Bovey the Truftee for
a full Confideration purchafes back thefe Houfes to himfelf
and his Heirs; and the Defendant Smith ftanding in the
Place of Bovey the Truftee, and the Plaintiff having now

taken Advice upon thisWill, and conceiving the Daughters'

Pp took
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took only an Eftate for Life, exhibits his Bill to have an
Execution of this Truft, and thefe Lands decreed to him.

The late Lord Chancellor had twice heard this Caufe,
and decreed it both times for the Plaintiff: But the Decree
not being figned and inrolled, the Caufe came this Day to
be reheard before the Lord Keeper. .

For the Defendant it was infifted, this was not only a
very old and ftale Demand, (the pretended Breach of
Truft having been committed above thirty Years fince)
But a very Eard Demand in Equity, to charge a Trauftee,
who according to the beft of his Skill had in this Cafe
a&ted honeftly; and to evi®t the Land from him, who
was now become a real and innocent Purchafor thereof.

And frft, as to the Will itfelf, ic was obferved, that the
fame was made in Dutch, and the Original was loft, and
a fmall Miftake in the Tranflation might make a great
Variance in ic; for if it had been Iffue iriftead of Children
it would have carried an Eftate Tail; and the Cuftom in
Holland may be, that thofe Words carry an Inheritance
there : And the Will being in truth incoherent, and almoft
infenfible in it felf, if the Matter had been called in
Queftion within any reafonable time, the Intent of the
Teftator might have been made out by Proof, which
might have given light to the doubtful and ambiguous
wording of the Will, and by which the Intent of the
Teftarrix might have better appeared: But here has been
an Acquiefcence in the Plainuff for above thirty Years:
Whereas had he foon laid Claim to this Eftate, the De-
fendant might in Equity have compelled the Daughters to
have refunded the Money received by them out of this
Eftate,

Secbndl], It was infifted, that the Fine with Proclamiati-
ons and non Claim for five Years was a flac Bar to the

Phindff in this Cafe; and cited Cafes, wherein it had

been
7
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been refolved, that no other Claim than the exhibiting a
Bill, and taking out 2 Subpzna was a fufficient Claim in
Equity; as a2 Man at Law muft file an Original, where
he cannot enter. ‘

Thirdly, That the Releafe being general of all A&ions
real and] perfonal, it releafed the Breach of Truft, if any
were; and it being full within the Words of the Releal ;
after fo many Years it ought not now to be enquired into,
whether this Breach of Truft was intended to have been
releafed thereby.

_ Fourthly, 1f there was any Notice of the Truft in this
Cale, it was at moft bur a2 Notional Notice; for both the
Plainciff and the Truftee apprchended, that this Will car-
ried the Inheritance to the Daughters.

. Fifthly, It was obferved, that this was 2 Declatation of a
Truft only, and not the Limitation of an Eftate; and
that therefore there was a greater Latitude left to the
Court in judging upon this Cafe; and that in many Re-
fpecks it ougEtl to have an equitable and favourable Con-
ftruétion. ’ '

For the Plaintiff it was anfwered, that tho’ the Will
was in Durch, and tho’ it might be fuch as by the Law
of the Low Commtries would carry an Inheritance; (tho'
what the Cuftom of the Low Countries is, does not appear)
yet that is nothing to the purpofe; for 2 Will to pals the

Inheritance of Lands in Enmgland, wherefoever it is made, -

muft be fuch, as will carry an Inheritance according to the
Laws of this Realm; as has been refolved in Cafe of La-
zim Wills, and the like. And the Devife being concerning
Lands, the whole Will muft be in Writing, and the Intent
of the Teftator cannot be fupplied by Proof. And as to
the Plaintiff's Acquiefcence uncfer this Breach of Truft, it is
ealily anfwered; for the laft of the Daughters died not
above two Years before the Bill exhibited; and tho’ the

Re-
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Remainder Man may, if he will, take advantage of the
Fosfeiture of the Tenant for Life prefently; yet he -is not
hound 1o do it; buc fhall have five Years after the Death
of the Tenant for Life to make his Entry or Claim. And
the PlaindfPs Bill in this Cafe is very proper to have the
Land it felf decreed, for tho' the Plainuff may have Sats-
fagion in Damages, yet the Land being now come to the
Truftee again, the belt and equaleft meafure is to decree
him to convey the Land it felf: And they cited the Lord
Cawmore's Cale, where a Truft was broken, and then a
full Bar to the ceffuy que truft, and yet the Land coming
afterwards into the Truftee’s hands, he was decreed to con-
vey the Land it felf, as the beft meafure that could be
taken in that Cafe. And the Plintff’s Council did in-
fift, that there was not any #ar at all to the Truft, as
this Cafe was: For firff, as to the Releale, a Releafe fhall
never bar a Man, who is ignorant of the Right and Inte-
reft he is to releafe, and where fuch Righe is fuppreft and
concealed from him: And in this Cafe the Plaintff was
not apprifed, that any thing paffed to him by this Will,

Secondly, Tho' the Releafe be general of all A&ions real
and perfonal, yer it was made in purfuance of an Award,
which concerned Matters in Account between the ceftuy
gue truft and the Truftee only: And it is not, nor can be
pretended in this Cafe, that the Plaintiff hath received any
Satisfaction for his Intereft in thefe Houfes.

Thirdly, All the three Truftees joined in the Conveyance,
and fo were all guilty of a breach of Truft; and yer this
Releafe is made to ane of them only ; whereas if it had been
defigned to have releafed the breach of Truft, it would
have been made to them all.

Then as tq the Fine, it’s true a Fine will bar an equita-
ble Right, as well as an Eftate at Law; but then the Eftate
muft be difplaced, which here it is not; the Fine being by
and berween the Parties to the Truft only, who having

I . Notice
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Notice of the Truft, the Fine Operates o, as to ftrengthi-
en the Truft, and not to exdnguith it; die Truft being
all aloig incumbent on the Land, and Paffing with ic:
and fo this Cafe is in truth ftronger than that Cafe of the
Lord Cammore, for here was niever any real Bar: And in
this Cife it was impoflible any one fhould come at the
Land; but they muft have Notice of the Truft; for they
Purchafe under the Will, and all their Tide is by the
Will, by which the Truft is created: and 2 Man that has
Notice of the Will muft at his Peril take Notice of the
Operation and Conftruction of the Law upon it; and tho’
this be called a notional Notice, yet it is fuch a Notice,
as has always been allowed to be good; for every Man is

refimed to be conufant of the Law of the Realm, and
ﬁe fhall not take Advantage of his own Ignordnce, bué

Cavedt Emptor.

Fot the Defendant it was énly replyed; that here was i
Anfwer given, as to the Plaintiff's Acquiefcence, and coming
fo late; for there was no Survivorthip in the Cafe; for the
Jointure was fevered by the Fire, and all but one of the
four Dauglicers dead almoft ten Years before the Bill.

Thé Lord Keeper in the Debate put dhis Cale o
Serjeant Maynard. A feized in Fee in Trult for B, for full
Confideration conveys to C, the Purchdfor having Notice
of the Truft; and afterwards C; to ftrengthen his own E-
ftate, levies a Fine. Whether B the Cefluy que truft be
net in that Cafe bound to enter within frve Years? and
the Council were all of Opinion, that he was not: for
here € having Purchafed with Notice, notwithftanding
any Confiderasion paid by him, is but a’ Truftee for B;
and {o the Eftate not being difplaced, the Fine cannos bar.

Lord Keeper. Tn this Cafe you comé héré i Equity, after
enc and thirty Years Pofleflion to affet an Eftate with a
Truft; notwithftanding a Releafe and Fine, and that tpon
a Suppofal that Mrs. Bovey made no other Appointment

*‘Qq (as
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(as fhe had Power to do by the Deed) and after fo- long a
Poflefflion it ought rather to be Prefumed fhe did: and
alfo upon a Suppofal, that this is a crue Copy of the Will.
This is only a Tranflation, and the Original loft, and the
difference in point of Tranflation betwixt Children and
Iffue is nice, and the Queftion is, who fhall fuffer; for
the Defendant is a Purchafor and has paid a full Confide-
ration, and here muft be affeted with a notional Notice
only; and the Plaintiff all the while ftood by, and was
filent, and at beft was Paffive in the breach of Truft:
amecyenss and this Cafe is rather ftronger than Sir George Nortow's
Cafe, where the Heir ftands by, and incourages a Pur-
chafor, and afterwards trumps up a Deed of Entail. Tho’
it be hard to Difmifs the Bill after two Decrees for the
Plaintiff, yet I am not fatisfied I can Decree it for him.

The Bill muft ftand difmiffed.

oinse  Roberts & ab verfus Matthews & ab.

In Court

s:v:: :;s " I 'HE Cafe was, the Defendant Martheas imploye‘d
out Mony on one Smith a Scrivener to place out 5ol for him at

ceives the 1n- Intereft, which the Serivéner did to the Plaintiff, and
et o, t00k the Plaintiff’s Bond for it in the Defendane’s Name’
{;f'v;h;:;f and about three Months afterwards delivered the Bond ta
e Principd the Defendant.  Plaintiff Roberzs all along paid his Intereft
:f;n?::i;i}n to. the Scrivener, and about five Years after the Entering
g“f’}'fm C- into this Bond the Scrivener calling upon him for the
NogoodPay- Principal, he paid 30/, of it, and the Scrivener not having
ment the Bond in his Cuftody, gave the Plaintiff a Receipt fot

30l received in’ part for the Ufe of the Defendant Mat-

thews.

‘Adjudged this was 2 void Payment; for the Bond be-
ing in the Cuftody of the Defendant Matshews, and not i
the Scrivener’s, the Plaintiff ought to have feen his Mony
indorfed on the Bond: And tho' this alone were enough

° to
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to make it an ill Payment, yet this Cafe wes the ftronger;
for that the Plaintiff was not -ignorant whofe Money it
was; the Receipt he took for the Payment of the 301
being for the ufe of the Defendant, And many Prece-
dents were cited to the fame Purpofe. c

i . afe 141.
Eodem die.

Hollis verfus Whiteing,. o
Bill for an Exe-
cution of a Pa-

HE Bill was to have the Execution of a Parol A- rol Agrecment
. . or a #)
reement for a Leafe of a Houfe, fetting forth that S

a Houfe to
* in confidence of this Agreement the Plintiff had laid out [ who

in Confidence
and expended very confiderable Sums of Meney, . of ihe Agrec

out Money.
The Defendant pleaded the Statute of Frauds and Per- jopy s,
juries, and the Plea was allowed. But the Lord Keeper i of Frai
was of Opinion, that if the Plaintiff had laid in his Bill, pica stowes.
that it was parc of the Agreemfent, that the "Agrecment s m# cf
fhould be put into Writing, it would aleer the Caf¢, and it i tie
poﬂ"xbly require afi Anfwer. I 1o be gt
ment, that the

Agreement

i Weiiog

whether lg),e-

fendant muft

not hive an-
- {wered.

DE
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Alderman Backwell's Cale.

Cafe t42.

16 Aprilis. . . ) . .
»ws SEV ERAL of the Creditors of Alderman Backwell

\ Ch. having this Vacation petitioned for a Commiffion of
9. Bankruptcy againft him, the Lord Keeper Ordered that &
oot of Commiffion fhould Iffue, unlefs Caufe were this Day thown
Bulnper s to the Contrary.  And it was now Moved that the grane-
mrybu 7 ing of the Comiiffion might for fome time be Sufpended,
for that much the Major Pait of the Alderman’s Creditors
had Compounded With him, which would be all fet afide
and avoided, if a Commiffion thould go; and it was
fought for only by fome few and Unreafonable People;
the Alderman having alreddy made very fair Propofals, oz
that the Creditors fhould be paid their whole Débts, One
Jifth in ready Mony, and the other four fifths in Affign-
ments on the Escheguer ; and that near two hundred and
ﬁfz' of his Creditors had accepted of this Compofition,
and a&ually received their Moneys, which now would be
all over-reached by this Commiffion: and they did riot -
doubt, but in 2 Month’s time, if the Commiflion mighe
be {o long Sufpended, they fhould agree with the reft of

the Creditors.
¢ But
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But by the Council for the Creditors it was anfwered, that
by the Alderman's petitioning for Time and other ftudied De-
lays, and by reafon of Privilege coming in, he had already
for near feven Years preverited the Creditors of the Benefic
of this Commiffion already; and that their Danger was very
great in thefe Delays; for by the Statute a Purchafor was
not to be over-reached unlefs the Commiflion was Sued
out within five Years after his Purchafe, and they did not
know buc that this might be a critical time for the grant-
ing of the Commiflion in that refpect: And by the very
Words of the Statute no Commiflion of Bankruptcy can
iffue after 2 Man’s Death; and tho’ it was granted in a
Man’s Life-time, yet if nothing was done upon it before

he dies, all is avoided.

Lotd Keeper declared, that tho’ the Words in the AGt
of Parliament were, that the Chamcellor may grant a Com-
miflion of ‘Bankrupt, yet that (may) was in Effe (muff),
and it had been fo refolved by all the ]udﬁcs. And the
granting of a Commiffion was not a Matter difcretionary in
.Eim, but that he was bound to do it: And that he had
done the Alderman already what Kindnefs he could, in that
he refufed to grant a private Seal for the paffing of this
Commiffion; but that now he could deny it nolonger, by
reafon of the Prejudice and Hazard that the Creditors
might in this Cafe fuftain by Delays. And as fot what
was faid, that much the greater part of the Creditors had
already fubmicted to 2 Compofition, and had delivered
up their Specialties, and now this Commifion would
over-reach them, and they would be in danger to lofe
their Debts; he faid, he could net help that, if it thould
{o fall out: But as for Bills of Conformity they had been
long fince exploded, and there was no fuch Equity now in
this Court: Bur he would take care, thac there fhould be
able Perfons nominated Commiflioners; and therefore firft,
to prevent all Danger, hedirected the Commiffion fhould be
this Day Sealed, and that the Commiffioners fhould meet,
and proceed to prove the Alderman a Bankrupt, {o that the

' Rr Execu-
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Execution of the Commiffion might net be prevented by his
Death; and that then they fhould furcedfe all further Pro-
fecution: And direéted Alderman Backwel's Council o
bring him the Names of fuch fufficient and honeft Per-
fons, as might be fit to be Commiffioners in this Cafe,
and fuch as might ereat with the Creditors, and fee if
they eould come to any Agreement; and he would renew
the Commiffion to fuch Perfons: And faid, it was a Mif
chief, that the A& of Patliament had fubjected the Com-
miflioners to an Aion, fo that no fufficient Perfons, and
fuch as mighe be fit to manage fuch a Concern as this,
would undertake the trouble of it. And as for a Debt of
60000/, that Mr. Attorney faid the Alderman owed the
King, the Lord Keeper faid, if fuch a Debt was owing, it
was fic Application thould be made to the Lords of the
Treafury, that his Majefly fhould be fatisfied out of the
ignments of the Exchequer Debt; but faid, there was

a Patent now lay before him, which he was much impor-
tuned to pafs, whereby this Debe of the King’s was to be
vd. wp caft fixe upon the Land, and the King to grant this to the

dos: Alderman’s Son.

Cafe 143. AﬂOﬂiﬂ'lﬂJ’.

Eodem die.

Sard Kuper U PON a Motion for a Meffenger upon a €Cepi Cor-
va. e ot X pus returned in Londom: The Lord Koeper id, that

now the granting of a Meflenger in fuch a Cafe was be-
come the ordinary Procefs of the Court, and it might be
neceflary for Expedition; but he muft take Care that the
King might not lofe his Amerceaments, and thercfore for
the future no Meflenger fhould go till the Sheriff was
amerced: But it was anfwered, that would occafion great
Delay, for that the Sheriff could not be amerced, but in
Term time.

Anonimus.,
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ﬂngn" m” J'. Cafe 1 44.
Eodem dic,

Motion was made that a Maii, who was found to u::c;:;”
be 4 Lunatick, being now by his Confinement be- Motien, tata
come of found Mihd, might be infpected; and might make tad recovered
a Serlemem of his Eftate.  But the Lord Keepet 'rcfuﬁzj iﬁ‘gf’“.‘,’,'};‘ﬁ:‘f;
to make any Order in it; but ditefted thein, that if he iteedand
made any Settlement of his Eftate, the fame fhould be ment oftis -
done before the Fuflice of the Common Pleas by Fine, that Elae
fo they might examine him, and infpe him. And di-
reéted, that for as much as now he Was found a Lunatick
on Recerd, they fhould reply ro it; that ke vas now re-
ftored to his Underftanding; that fo Hlze might be takent
upon it and try'd in che Common Pleas.

The Cafe of the Town of Nottingham. — Ce 15
ay Apeilis,
In Court
THE Corporation being divided into Parties, one Lré kepr.
Party firrendred ehie old Charter, aiid took 2 new mpa's sy
one; the other Party would ftind and fall by their old St o
Chartet, and brought a Sviré fac. to repeal this riew Char- the oid o,
ter, upon Which Lgi\c old Sheriffs returned Scife feci, and gt A
the Retura was filed, e
And now it was moved by Mr. Astorney General, thac
this Return might not be received, for that were to admit
that the old Charter was in being, contrary to the Surren-
der and new Charter, which were both remaining on Re-
cord in this Ceurt.

But it was ‘anfwered, that the Obje&ion of Prejudice
was equal on both Sides; but with this, thar it was im-
poffible this Retotne fhould be made by the new Sheriffs,
for they are Defendants, and they cannot retorne, they
had ferved dhemfelves: And Mr. Arzerney has admiteed,

that
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that the old Sheriffs are the Sheriffs in Poffeffion, by his
bringing a Que Warranto againft them: And this being
pure%y a Queftion of Right, and the Retorne that is to
be made being only whether they had Notice or not; they
cannot be injured by it: If they have not legal Notice
they may plead it, and it will that way avail them. And
now they move too late, this Retorne being already regu-
larly fil'd in Court, and to damn it now, were to deter-
mine the Merits of the Caufé upon this Motion.

The Lord -Keeper was of Opinion, that the Court in
fuch a Cafe as-this ought not to interpofe; but gave Mn
Attorney General a Formight's time to fpeak to it; but faid,
whereas the King has a- Quo Warranto depending againft
them, if the Parties, who were againft the new Charter,
meant to outrun the King’s Adion, he thought
that ought not to be fuﬂ'cref ; and it was a ftrange’
Proceeding and without Precedent, that was ufed in the
Duke of Buckingham's Cafe, wiz. pending the King's Suic
to convi@& his Witneffes of Confpiracy.

1

Cafe 146. < '

oo g The Lady Poines’s Cale. |
Nz,;::im HE Lady Poines’s Truftee having Contra&ed to fell
o duit Pl her Eftate to one Perfon, and fhe herfelf having a¢<

where the Par. tuially fold it to another, this Truftee difturbed the Pur-
ty beebeein chafor in-His Poffeflion ; and it was now moved for an In-
gh:;:fm junétion to quiet the Poffeflion of the Putchafor. But it was
or whee the  anfwered, that fuch a Motion never was made to have ari
s b >n Injunction to quiet the Poffeffion for a Defendant, who
Meis dse- had no Bill in Court, and that before the Caufe was
" heard. An Injunétion for quieting the Pofleffion is only
grantable where the Plaintiff has been in Pofleflion for the

Space of three: Years before the Bill exhibited, upon a

Tide yet undetermined, or in Cafe the Caufe hath beert

heard, and Judgment paffed upon the Merits of the Caufe

by the Court.  And therefore the Lord Kesper denied the

Motion.
Browne
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Brown verfus Brown. Cafe 147.
30 Aprilis.
In Court

IR Anthomy Brown being Tenant for Life, Remainder 72X
S to his firlf and other Sons in Tail, Remainder in Tail ua
to the Defendant of fome Mills and Houfes of about 70 /. Awird made i
per Am. and having no Iffue, fuffered the Mills and Houfes Rale :?é;ur:.
to go greatly out of Repair; and it was computed that jgrra™™
the Reparations would amount unto 380 /. or thereabouts ; Yate, agaik
hereupon Brown, the Remainder Man, brings an Acion for ot repair-
of Wafte at Law. When the Caufe came to be tryed ac 1§ 333}
the Affizes, there was a Propofition made for a Reference the' ibe Paty
to Arbitrators and Umpire, and accepted by the Parties, e ‘lfl‘cp:irs:od
and by Confent it was made a Rule of Court.  After- [Jithio 4o
wards and before the Award made, Sir Anthony Brown re- Avward made,
pairs all the Wafte within forty Shillings, and forbids the™ "
Arbitrators to make any Award, who thereupon forbore,

and likewife forbid the Umpire; but he, notwithftanding,

made his Award, that Sir dnthony Broum fhould pay the

Defendant 3801/

The Plintiff’s Bill was to be relieved againft this
Award ; and for the Plindff it was infifted, that it was a
bold thing of an Arbitrator or Umpire to make an Award,
after he had been forbid by the Party; and they faid it
was a Rule here, that no Award fhould ftand, where the
Arbitrator or Umpire refufed to hear the Party; and they
endeavour'd to make it out, that the Umpire had fo done
in this Cafe; but their Proof amounted to no more, than
that the Umpire had faid, he was fo well fatisfied, as to
the Value of the Repairs, that the Plaintff might bring
what Witneffes he would, he fhould not believe them, he
having viewed the Repairs himfelf. Then they infifted thac
the Damages in this Cale were very outragious, the Repairs
being made good within 40 5. before the Award made:
And the Umpire being a Carpenter, they compared it
to the Butcher of Craydom's Cale, who had awarded a

S Man,



158

De Term. Pafch. 1683.

Man, thathad been called 2 Bankrupt Knave, 300 1. to re-
pair his Honour, as he exprefled ic in his Award. And
it was {aid that in this Cafe the Defendant had but a re-
mote Remainder after an Eftate Tail, and yet he had as
much Damages given him, as if he were to come imme-
diately into the Eftate.

For the Defendant it was infifted, that this was an
Award made in Purfuance of a Rule of Court, and the
whole Matter had been examined in the Common Pleas, and
when they were at the Wall there, and under an Attach-
ment for not performing of the Award, then they come
with a Bill here, and get an Injunction ; whereas it is not
ufual to ftay Proccedings on an Attachment in another
Court: And that here was no Fraud or Collufion in the
making of this Award, and rhat is neceffaty to the
avoiding of it in Equity. And they conceived the Da-
mages were not outragious, for the Umpire might have
ﬁiven the treble Value. And as to the Objection, that

e Defendanc had only a remote Remainder after an Eftate
Tail, it was anfwered by Serjeant Maynard, that the Da-
mages were not to be confidered in Proportion to the
Man’s Eftate, who is to have them, but proportionable to
the Damage done the Inheritance: And he faid if Awards
muft be fet afide on fuch flight Pretences, they had as
good ftrike that Tide out of tl%c Books ; and he cited the
Cale of Robims and Gramham, whete there was a plain
Miftake of 250/ and yet the Party could not get any Re-
lief againft the Award. And the Cafe of Crab and Femton.

After long Debate the Lord Keeper difmifled the Bill,
faying, he faw no Fraud or Collufion in the Matter, and
the Damages were not outragious: he might have awarded
the treble Value, altho’ .ic's true, as was Objected by the
Phaindiff’s Council, 580 L is near the Value of an Eftate
for Lifc of 70{. per Amn. He faid, where there appears a
manifeft Error in the Body of an Award, there 1n fome
Cafes there may be Relief againtt it in Chumeery; but where

1 the
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the Error does not appear without unravelling of it, and
examination to matters of Account, he thoughe it was not
relieveable here.

Note, In this Cafe the Umpire himfelf, tho’ excepted to,
was read as 2 Witne§s.
Hollis verfus Edwards, &5 af. Cafe 148.

Deane verfus Izard, © i

In Cosxrt.
Lord Kesper.

N thefe Cafes, Bills were exhibited to have an Execu- 7% v ¢4

tion of Parol Agreements touching Leafes of Houfes,
and fet forth, that in Confidence of thefe Agreements the
Plaintiffs had expended great Sums of Money in and about
the Premiffes, and had laid the Agreement to be, that it
was agreed, the Agreements fhould be reduced into Wri-
ting. The Defendants pleaded the Statute of Frauds and
Perjuries.

For the Plintiffs it was infifted on the Saving in the
A& of Parliament, @iz, Unlefs the Agreement were to be
perform'd within the fpace of a Year: But it was an-
fwered, thar Claufe did not extend to any Agreement con-
cerning Lands or Tenements. Then it was infifted for
the Plaintiffs, thac undoubtedly they had a clear Equity to
be reftored to the Confideration they had paid, and to the
Mony which they in Confidence of the Agreement had
cxpended on the Premiffes.

As touching that Macter, it was faid by the Lord Kesper,
that thcrc?atsl% Difference to be taken, where the Mony was
laid out for neceflary Repairs or lafting Improvements,
and where it was laid out for Fancy or Humour; and
he thought clearly the Bill would hold fo far, as to be rfz

ftore

141y
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ftored to the Confideration : But he faid, the Difhiculty that
arole upon the A& of Parliament in this Cafe was, that
the A& makes void the Eftate, but does not fay the A-
greement it felf fhall be void; and therefore, tho’ the E-
ftate it felf is void, yet poffibly the Agreement may fub-
fitt; fo that a Man may recover Damages at- Law for the
non-Performance of it; and if fo, he fhould not doubt
to decree it in Equity: And therefore direted, that the
Plaintiffs fhould declare at Law uponthe Agreement, and the
Defendants were to admit it, fo as to bring that Point for
Judgment ac Law; and then he would confider, what
was further to be done in this Cafe.

Cue 149. Lady Dacres verfus Chute.

Eodem dic.

Lovd eaper. HE Lady Dacres ‘by Agreement made on her Mar-
3 Ch.Rep.104- riage with the Defendant’s Grandfather was to have

bhavesg by ver 3 Jointure of sool. per Amm. or soool in Mony. She

o oo elected the 5000/, in Mony, and had a Decree for it

der Power to

fell Timber, -and ueftration of the )
they fell Tim- and a Sequeftra of the Defendants Lands, and a

ber tothe va- Writ of Affiftance to puc her in poffeflion, and a Decree
le of 7300l a5 made againft the Defendant, then an Infant, for Main.
and pay over & " ) 't a ! > amn
busooaltoske tenance to be allowed his younger Brothers and Sifters;
Vi) . .

whofebenct and this was to be paid out of the fequeftered Eftate,
the Sequeftra-

tion was taken

out. Upon an Appeal the Houfe of Lords reverfe this De-

Phintiff not ) .
crgable  Cree as to the Maintenance, which had been paid to the

ahmee" Lady Dacres, and which the had applied for the Maintenance
of the Children: and now the Caufe came back to the
Court to have the Account taken of what the Lady, her
Agents, or any under her, had received out of this Eftace,
The Lord Keeper upon the Account allowed the principal
Sums paid for Maintenance towards the finking of “the
Lady Dacres’s Debt, but would not let them be applied
at the time they were paid; but ia one intire Sum at the
end of the Account; and (o ftruck off all the Intereft
for above fixteen Years, which came to -more than the

Prin-
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Principal ; faying, that this was a hard Cale, and Damages
were in the Power of the Court,

In this Cale the Sequeftrators had Power by Order of
the Court to fall Timber; and it appeared by Proof in the
Caufe, that the real Value of the Timber taken by them
off this Eftate amounted unto 7000/ and but 2000/
had been brought to Account. And for as much as it
did not appear that the Lady Dacres had received more
then 2000/, on account of the Timber, ghe Lord Keeper
would not charge her furcher, faying, the Sequeftrators
were the Officers and Agents of the Court, and Men muft
take care to pay their Debts at their Peril: tho’ the De-
fendant was all this time an Infant.

. , Cafe ryo.
Twifden verfus Wife. s
. In Coure
) d Keeper,
Oneys were left in Truftees Hands for the Benefit MI:;;:;_

of a Feme Covert, and the Husband dyes. The fiees fands for
Queftion was, whether the Wife or the |Executor of the "r 0%,
Husband fhould have ic; and decreed for the Wife, the to the Feme,

Husband having made no particular difpofition of it. if,e"’inﬁi’,".';f
not to his -

oo €

Alam verfus Fourdan. Cafe 151.

HERE being but one Witnels againft the Defen-
dant’s Anfwer, the Plaindff could have no Decree.

Corr;pany of Pewterers verfus Governour of e i51.
Chrift's Hofpital. Zodem di,

A Devife to s
Man a0d the

A_ Man devifes Land to one and the Heirs of his Body, nedy, wd it

but ‘if he fhould go about to alien, that then his B e

Eftate thould ceafe, and from and after the Determination his Efste fal

Tt of
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cafe, 20d the of his Eftare, then he Devifed the Lands to Chriffs Ho-

Lands go over ~* l

to a Charity, ital.

The Devife ‘IP

over is void, it

tending to cre- 4 4 111 1 /4 ;
. The Queftion was, if the Limitation to Chriff's Hofpital

ty. was good.

It was admitted, that this Reftraint of Alienation tended
to a Perpetuity, and was therefore void; but the Faét be-
ing, that the Eftate tail was fpent by Effludtion, and the
Donee being gow dead without Iffue, the Charity oughe
to take place, and the Limitation was good.

But the Lord Keeper decreed againft the Charity, and
faid thar this was an Invention taken up about the time,
that this Will was made, to create a Perpetuity; thinking
that by limiting an Eftate over to a Charity, the Law
would be fo careful to preferve the Charity, that it would
allow of fuch a Limitation, and admit, that Advantage
might be wken of a Forfeiture in the Cafe of a Charity,
which it would not do in the Cafc of a private Perfon: And
the Intention of the Teftators plainly appeari::g to be to

create a Perpetuity, the Limitation was adjudged void.
Cafe 13- Anonimus.
Legatees paid Being indebted unto B, makes Chis Executor. € waftes
betore Credi- o i -
rors where the 4 the Eftate, and dies, and makes D his Executor, and
Aflets fell thort,

deoeed 1o re. DY his Will Devifes feveral Legacies. D pays the Legacies.
fund toan un- B exhibits a Bill againft D, the Executor of C, for his Debt
tor. due from the firft Teftator, and againt the Legatces in the

Will of €, to compel them to refund their Legacies, there

not being now fufficient Affets of the firft Teftator.

Decreed that the Legatees fhould refund.

Duke
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Duke of Norfolk verfus Howard. Cafe 154
Loed Ko

T H E Matter now coming on to be argued on a Bill
of Review to reverfe the Decree made in this Caule
by the late Lord Chancellor, Errors afligned upon a De-
murrer were, Firfl, that it does not appear there was an
Artornement to him that made the Settlement.  Secondly,
That the now Plaintiff ought not to be accountable fgr
the Profits longer than he reccived the fame.  Thirdly,
That at the pronouncing of the faid Decree the Chancellor
was aflifted with ¢hree Judges, who were of Opinion a-
gainft the Decree. Fourthly, That the Limitation of the
Term over unto the Defendant Charles Howard was void.
But the only Error infifted on was the fourth, wiz. that
the Limitation of the Term over was void.

The Lord Keeper faid, that ac the time of the pronoun-
cing the former Decree, his Opinion was againft the De-
cree, and that he had confidered of it fince, and could
not find any Reafon to alter his Opinion ; and therefore
told them plainly, that this Caufe came before him with
fome Prejudice, unlefs they could by new Matter or new
Reafons convince him ; and therefore did propofe, that the
Plaintiff thould admit the Truft of the Term to be an
Eftate at Law exccuted to the fame Ufes, and that they
fhould try their Title in an EjeGtment at Law; but the
Defendant’s Council declined it, and infifted their Cafe
was much ftronger in Equity than it was at Law; and
they relyed much upon the Truft of a Term to be diffe-
rent from the Limitation of a Term at Law.

The Phintiff’s Council argued much to the fame Effe

as formerly, and relyed upon the Cafe of Child and Bailey, , . 4.

and Burges and Burges.

The

Pol. 49..
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The Lord Keeper declared he faw no reafon to change
his former Opinion. He faid the late Lord Chancellor
declared upon the hearing of this Caufe, that the Truft of

Tl ol 22 Term was to be governed by the fame Rules, as the

Term govern-

cd by che fame Limitation or Devife of a Term at Law was, and therefore

asthe Limu- thought he was unreafonably prefled by the Defendant’s

tion of the - Council, who infifted on the Equity of the Cafe, and
gl Eftate o ; e

Temisstlaw. would make a difference between the Limitation of the

Truft of a Term, and a Devife of a2 Term or Limitation

Paeniiesc- of 2 Term it felf. A Perpetuity is a thing odious in Law,

. ce and deftrutive to the Commonwealth: it would put a

152, Stop to Commerce, and prevent the Circulation of the

Riches of the Kingdom; and therefore is not to be coun-

tenanced in Equity. If in Equity you fhould come near-

cr to a Perpetuity, than the Rules of common Law

would admit, all Men, being defirous to continue their E-

ftates in their Families, would fettle their Eftates by way

~of Truft; which might indeed make well for the Jurifdiction

of the Court, but would be deftru&tive to the Common-

wealth.  And the Intention of a Man is not always to

be purfued in Equity: as in the Cafe put by Mr. Serjeant

Maynard.  1f a Man ferdes a Term in Truft for one and

his” Heirs, it fhall go to the Executor. And he remem-

bred, at the laft hearing, it was faid that my Lord Bridge-

man direGted this Conveyance, and his Name was urged

to give an Authority to the Cafe: But he faid, this Con-

veyance, whoever drew it, was certainly a very inartifi-

cial Conveyance; for Firff, If the words, Heirs males, had

been lefc out, it would have been good. Secomdly, If there

had been a new Term created, it would have gecn good.

Thirdly, As this Term is limited, if the Honour of Graiffock

had not defcended to the prefent Duke himfelf, but to his

" Iffue, then this Provifion for the Defendant had been out

Nore, THSDe of doors. Fourthly, The Limitation to all the feveral Sons

gamthettoofe in Tail, the one after the other, was certainly inartificial ;

(;u';:’::ss:'},l:;g and faid it was an hard Cafe: But the Rules of Law

the formerDe- muft be obferved: and ordered the former Decree to be

cree of the

Lord Nottinge'd rCVéI'(Cd. 8
ham afirmed.
Treackle
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Treackle and Coke.

Cafe 1¢5.
Eodem die.

HE Affignee of a Leafe rendring Rent, having en- Lord Keaper.

Afligaee a
joyed the Land Six Years, affigns over. The Bill ;mgnrf;n:rfing
was to call him to an accompt for the Rent for fuch time verbenabe
as he enjoyed the Land ; the Defendant pleaded a Judge- gy Sy
ment upon a Demurrer at Law; and the Plea was over- ringthetimeho
ruled : for tho' in ftri@nefs of Law there is no Privity of o
Contra&t to charge the Aflignee, yer in Equity he is moft
certainly chargeable for fuch time, as 11e received the

Profits.

The Council alledged, there were Twenty Precedents in
the Cafe; and the Lord Keeper faid, if there had not been
one, he fhould nothave doubted to have made a Precedent

" in this Cafe.

Afbton verfus Afbton.

Cafe 176.
Eodem dies
Bill being exhibited to prove a Will, and perpetu- A wimets cn-
ate the Teftimony of tﬁe Witnefles, the Defendant o
upon Crofs Examination of one of the Witnefles exhibi- fion sked
ted an Interrogatory to him, to difcover what Deeds or pemioent w0
Settlements he knew the Teftator had made ; To which g M &
the Witnefs demurred, as not pertinent to the Matter in
Iffe,

The Lord Keeper over-ruled the Demurrer, becaufe he
would not introduce fuch a Precedent, as for a Witnefs to
demur: it did not concern the Witnefs to examine what
was the Point in Iffue. '
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cafe 157. Univerfity Colledge in Oxon verfus Foxcroft.

Esderw die.

Ifa Sequetra- PO N a Demurrer the Lord Keeper inclined, that a
o Dty Sequeftration for 2 Perfonal Daty determined with

be rovred » the Death of the Party, and could not be revived againft
& the Heir; but took time to confider of ir, and would be
attended with Precedents; and the Cale of Rockley and
Burdett was cited, where it was ruled, that fuch a Seque-
vid. e cape ftration fhould not bind the Feme, who came in for her
106. Jointure or Dower.

Cafe 1¢8. Mellyfb verlus Williams.

Eodem die.
S’f,f,',f’,'f'n&fi'fWILuAMs in his Bill of Review affigned for Er-
m‘;wa;‘:“m ror the fubje& Matter of fourteen Exceptions to the
affign for E:- Mafter’s Report, which had been formerly over-ruled ; and
of deManers the Defendant demurred, for that there was no Error
deed oo™ appearing in the body of the Decree.
Proofs in. the
Caufe.

The Plaintiff’s Council infifted, that thefe matters be-
ing contrary to the Proofs in the Caufe, tho' they
were matters of fadt, they might be examined in a Bill
of Review upon the Proofs alr&%y taken; for the Rule of
the Coutt is, that there muft be Error appearing in the
body of the Decree without further examination o? matters
of Fa&; which implies, that if it can be done without
farther Proof, a Decree may be reverfed for Errors which
But mut hew MY be made out by Proofs already taken in the Canfe:
fome Eorsp- Bug that was utterly denicd by the Defendant’s Council and
Body of the the Court: for that only. Etvors in Law could be afhgned ;

e Of new Matter difcovered fince the Decree made, and

difcovered fince that with leave of the Court.
the Decrce.

Popham
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Popham verfus Bamfeild, @b 155,
18 Maij.
In Conre
HIS Caufe came on to be reheard; but the Lord Lré Xepr-
Kesper did not vary the former Decree. He faid, 4wece 13-
the Difference was, whether this Cafe lay in Compenfation
or not: For where there can be 2 Recompence made, this
Court will relieve againft fuch a Condition: And therefore
direGted 2 Mafter co look into it, and fee what Recom-
pence Mr. Popham had made his Son by his Will: And
declared, if a Compenfation was made, he would relieve
againft the Breach of the Condition : But in cafe a fufficient
Compenfation was not made, he would then confider far-

ther of it

Vermuden verfus Read. Cafe 160

Eodetn die.
H IS Cafe being likewife rcheard, the Igrd Ke In Cours
thought not fir %o aid the Complainant, [o‘;’rto m:PI:Z ot o

a better Cafe for him in Equity than he had at Law upon “* %

the Articles; but thus far only, that whereas Sir Compron

Read by the Articles had 2 Power to retain the 4000l

at 31 per Cemt. Intereft, his Lordfip decreed, thar Sir

Compton thould ecither pay the Mony, or that the Com-

plainant thould hold the Land abfolutely for his Life.

. Caft .
Nott verlus Hill. o

b Coure
HE Phiniff being intited to an Eftate Tail, after o

the Death of Sir Themas Noer his Father, in 2 Houfe A aucs o
at Richmond in Surey, which, if in Pofleffion, was worth te 3R

from an Hair

be fold about 800 /; and being caft off by his Father, and de- o the Life of

ftitute of all means of Livelthood, did in 1671 for 30 /. an Under-vaie

paid him in Money, and 20/ per Amm. fecured to be fiui. b

paid him during the joint Lives of him and his Father, died befoe bis
I ab- Parchafor



168 De Term. Pafch. 1683.

woldbve  abfolutely convey his Remainder in Tail to the Defendant
lott all his Mo~

ney. Hill's Father and his Heirs.

Ante Cafe 134.

7 The Plaintif’s Father lived 10 Years after this Con-
xwe, This veyance; and after his Father's death, Plaintff broughe his

Decree not be-

ing Signed and Bill to be relieved againft this Conveyance, charging, that

Earclled, the j¢ was intended to-be only asa Security; and tho there
Caufe was re-

beardbetorethe Was no Proof to that puToE:, and the Deed was abfolute;
al

oo and tho' Hill had loft all his Money, if the Plaintiff had
Ma 1687.who died in his Father'’s Life-time, yet upon the firft hearing of
Lod ui-  this Caufe, 20 Fume, 34 Car. 2, the Lord Nottingham de-

d’ y .
fords Dearee, reed a Redemption.

the Decree
made by the

Lod Neimg- - And this Caufe being now reheard before the Lord
pam, dechring, Keeper, he reverfed the Lord Nottingham's Decree, and de-

Purchafe to be clared, he did not fee how he could relieve the Plaintiff:

an unrighteous
Bzgu:"iqgi-:mt:c If it be to be declared a Law in Chancery, that no Man
ﬁ"‘:&:‘ﬁ;;““ muft deal with an Heir in his Father’s Life-time, that were

;‘;ﬂ'zg_ fomething ; but as it now ftood, he faw no Reafon to re-
wuds cod  lieve the Plaintff; but difmiffed the Bill.

help it.

Cafe 164 Earl of Macclesfeild verfus Fitton.

19 Maij.

"2 Conrt T HE Bill was to have the Redemption of a Mort-
e Xecher gage of the Manor of Bofley and Siddington in the
:fr:f.’ % County of Chefler, that was formerly the Eftate of Sir
Mortgsge o Edwward Fitton, which Mortgage had been Affigned to the

T e s Defendant Fitton, The Bill was exhibited fo long fince as
B ey Feb. 1662. But being then put off for want of proper
confdersty ia Parties, the Plaindff claiming the Eftate by the Will of
Wheber s Sir Edward Fitton, and had not brought the Coheirs to a
e hearing, and fo the Caufe flept till now, the Lord Mac-

cplsgiintithe oJosfeild being all the while in Pofleflion.
The Points now infifted on, were two.

Firft,
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Firfr, Upon the Affignment to the Defendanc Firron;
the Debt was ftated betwixt him and the Mortgagee, and
fome of the Coheirs, that were then look'd ngon to have
a Right to the Redemption: And the Defendant’s Coun-
cil infifted, that this ought to conclude the Plaindiff, as a
ftated Accompt: But the Plaintff being no Party there-
unto, that was over-ruled by the Court.

Secomdly, There being great Arrears of Intereft due at
the time of the Aflignment, which were paid by Mr. Fiz-
tom, the original Mortgage-money being but 1500/ and
he paid upon the Affignment 2300/ The Queftion was,
whether tEe 800 /. paid for Intercft then in Arrear fhould
be reckoned Principal, as to the Defendant Fittom, and
carry Intereft with it.

For the Plaincff it was infifted, Intereft was nevér made
Principal in fuch a Cafe, unlefs the Mortgagor had joined
in the Affignment; and they cited the Cafe of Porter and
Hubbart, where in a like Cafe it was decreed, that Intereft
thould be reckoned Principal ; but for that Reafon the De-
cree was reverfed in the Houfe of Lords.

But the Lord Keeper faid, that Precedent would not
weigh much with him: he wasof Council in the Cafe,
and it was hard in all its Circumftances; for there the
Mortgagc being in the late times, altho’ the Mortgagor re-
ceived all the Profics without Interruption, when things
were dearer than ordinary, by reafon of the Troubles in
othet parts of the Kingdom, yet in that, Cafe the Lords
would not allow of 6 I. per Cent. Intereft, but reduced the Inte-
reft to 4 I. per Cent. Butaltho' he thought it reafonable that the
Intereft paid upon the Affignment fhould be reckoned Princi-
pal; yet he would not now make a New Precedent; But di-
rected the Defendant’s Council to fearch for Precedents, and if
they could find any One, he would follow it in this Cafe;
But the Plaindff’s Council affirmed, there was no fuch v#1Ch-Rep
Precedent. 67’

X x Crawle
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Cafe 163 Crawle verfus Crawle.

i o

zwd K A Man bein -indiGed . for not. coming-to 'Church,
ates 47\ and found Guiley, -Application was- made ‘to-Mr.
ric of Ever Att General, that they mighe b;ini a-Writ ef - Error,
Caerobefatd, byt he refufed to allow thereof; And thereupon Mr. Wal-
o and sl Iop this day moved the Lord Keeﬁr for a Writ of Error:
bythe AorneY But the Lord  Keeper told him, that tho’ he-had the Cufto-

dy of the Grear Seal, yet he could make no Ule thereof,

but according to the Courfe of -the Court; and therefore

could not put the Seal to a Writ of Error till it ‘had
wiit of Bnor heen firft figned and allowed byMr. Astorney : And he took

in a Criminal

mattes noe due it, that 2 Writ of Error in a Crimindl Matter was ex gra-

DI tia Regis in all Cafes, but where Provifion is made for,

rpcse 168 the fame by the Statute, and is not due ex Debito Fufficie
or de Curfu, as Mr. Wallop would have it: But -if there
were real Error in the Cafe, and a Wiit -of 'Error was not
fought for delay, their way was to petition the King, and
he would give directions for infpedting the Proceedings,
to fee if there was real Error, ot whether a2 Writ of Error
was fought purcly for Delay: And Mr. dsrorney faid, char
COrawley being indicted upon the Star 3 Fac’, no Error
could avail him; and the Indi®ment could not be
quathed, nor the Proceedings avoided, otherwife than by
Conformity: B |

Cafe 164, Tyrner verfus Crane.

26 Maij. )

Is Cour, Eeme Sole having 2 Mortgage in Fee of 3 Capy-
wi X [-W hold marries; and dies legving Iffue, which Iffue
pgee nFee 15 3dmiteed and dics, and chen the Hushand as Admini-
of » Comheld raror to his Wife claims Tide to this Copyhold, as being 2
des, ining e Mortgage, and fo part of iw Wife's Perdopal Eftate.
‘Whether the
Hubiodusd- The Queftion being now between the Husband and
the wif, o the Heir at Law; the Lord Keeper declared, he would be
-the Heir fhall 6 attended

Feme Mort-
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attended with Precedents; but faid, he did not much re- bare e Beuc.
gard what had been objetted, that the Iflue of the g, there
Feme had been admitted by the Husband. But all f:;:ﬁ,':‘;(;‘:;
he {crupled was, that in this Cafe there was no Covenant the Mooy.
for the Payment of the Mortgage-mony, which alope

gives the Exerutor Title to the Mortgage-moily : And ‘al-

tho it was wurgedd, thac diere cottld-be ho fuch - Coveriane

in the Surrengcr of a Copyhold, and that it would be
unreafonable and inconvenient to have one Law, as to
Frechold Mortgages, -andanother as to Copyhold; yet

he would make no Decree in it, till he fhould be attended

with Precedents.

D E




172

D E

Term. S. Trinitatis,
35 Car' 1. 1683.

In Cur1ACANCELLARIAE.

Cafe 165. Anommus.

Ord Keeper. If a Caufe has flept ewelve Months in
&~ Court; there fhall be no Proceedings had upon it,
without firlt ferving a Subpema ad faciendum Attornat’.

Cafe 166. Anonimus.

W HERE a Man is Arrefted upon an Attachment,
the Contempt fhall hold good, tho' no Affi-
davit be filed at the time of taking forth the Attachment,
if it be filed before the Return of it. )

Cafe 167. Creed verfus Covile.

1§ Junij. -
s T HE fingle Point of this Cafe was, whether the Truft
Hper of an Eftate in Fee defcended upon the Heir is liable

Whetber the i Equity to the Satisfattion of a Debt by Bond, wherein

im‘:;n the Heir is exprefly bound 2

a

1 ) The
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The late Lord Chancellor had decreed it Aflets; but upon e ne, #

a Rchearing before the Lord Keeper, he feemed doubtful. pedior

faltien of .nd
) ) ) ) . Debe by Bond,
For the Heir againft the Decree it was faid, that this wherein the

Point had formetly been fettled upon great Advice in the is bound.
Cafe of Box and Bemnet, which was heard by the Lord
Chancellor, with the Affiftance of the Lord Chief Fuflice
Hales, and Mr. Fuftice Wadbam Windham.  And that
this Decree was unreafonable, in that an Accompt of
the Profits was decreed during the Infancy; whereas at
Law if the Heir is bound in the Bond of the Anceftor, and
after the Death of his Anceftor is fued during his Infancy,
the Parol muft demurr, and the Plaintiff can’t have Judg-
ment againft the Infant, neither are the Profies liable, du-
ring his Minority.

But for the Decree it was argued, that the Precedent of
Box and Bemmet was look'd upon as a hard Cale, and had
never carryed any great Authority with it; it being a Pre-
cedent of the Fudges making, who look upon the Court of
Chancery as precarious in its Jurifdiction, and therefore, as
much as may be, are for reftraining it to the Rules of
Law : Bura Truft, being a Creature of this Court, ought
to be governed folely by the Rules of Equity; and Equity
ought to be conformable throughout; and therefore why
thould not the Truft of an Inheritance be Affets, as well
as the Truft of a2 Term? An Equity of Redemption is
every Day made Affets in Equity ; and what Reafon can be
given, why in Equity a Truft of an Inheritance fhould
not be Affets, where the Inheritance it felf, had it not
been in Truft, would have been Affets at Law?

As to the Profits during Minority, they faid, that Was wheter ihe
not infifted on by them, tho’ they had no Precedent in Ju, ™! &
Equity, that the Paro/ fhould Demurr; but Infants were in Calt o »

there Suable. Traft to an I
fant,

Yy Lord
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Lord Keeper. 1 know the Cafe of Box and Bemmer has
had hard Words given it, and been much railed at; buc
the Decree in that Caufe was made upon great Advice,
and he did not know, how he could be gi:ttcr advifed
now; and faid, there was a difference between the Cale
of an Heir, and the Cafe of an Executor; and therefore
the Truft of 2 Term and the Truft of an Inherimance are
not the fame thing, as to this Point: For whatever Mony
comes to the Hands of the Executor, either by Sale of the
Tenn, or if Mony be decreed vo him in this Coure, will
be Affers: Buc if an Heir, beforé an AQion btought, &dls
and aliens the Affets; the Mony is hot At Law liable in his
Hands; unlefs the Sale were with Fraud or Collufton as
if an Heir fell and buy agaim, there the new purchafed
Lands will be Affets. And as to an Equity of Redemp-
tion, he faid, that if 2 Man had a Mortgage and a Bond;
before the Moa‘cgagé fhould be redeemed by the Heir the
Bond ought to be farisfred; bur he¢ did not ¥mow, that an
Equity of Redemption fliould be Affers in Equity to all
Creditors: And mentioned Mr. Birow Woffon's Cafe againft
Mrs. Danby, which was thus.

Baron Weflon had 2 Debe dite to him by Bond, wherein
the Heir was bound, but it happened that for three De-
{cents the Heir was ftill an Infant, and fo the Pavol demur=
red at Law, dll the Intereft much exceeded the Penaley of
the Bond: And Mrs. Danby having been all along Guar-
dian to thefe Infants, and received the Profits of the Fftate
without paying any Debts, and converted them o her own
ufe, the Baron therefore brought an Action againft her,
and called her Adminiftrator to thefe Children; but the
Barow's Policy did not prevail.

As 1o the Cafe in Queftion, his Lordfhip (aid, he would
not throw fuch a Caufe out of ‘Court without good Con-
fideration firlt had, and that he fhould be much governed
by the Precedent of Box and Bemmer, unles they could
fhew, that the latter Precedents had been otherwife; and

direGted
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dire¢ted them to attend him with Precedents towards the
latter end of the Terni.

The Rioters Cafe. Cate 168,

Eodem dic.

“HIS Day a Mbdon was made, That the Lotd Kez- 1ud zeper.

per would graht a Mtlatory Writ o the Ohitf Fufbice A Hotion fora

of the King's- Berich tb coimahd .him to figh a Bill of m“”th‘l"’&j;"
Exceptions in the Cafe of the Lord Gray ¢& df, who L,“fs‘f,,‘:f,:f‘m
were convited for a Riot in Lowdon; and they produced fign + Bill of
2. Precedent, ‘where in a like Cafe fuch 2 Wrir Had iffaed uied, tho foch
out of Chumctry ‘to the Judge of the SHeriffs Court i jrrot ey
Lovdn P

?om. ’

But the Lord Keeper denied the Motion: For that the
Precedent they produced was to an, Inferior Conrt; and
he would net prefume, but the Chief Fuflict of Englund
wotld do what fhould be juft in the €afe; for poflibly
you may tender a Bill of Exceptions that has falfe Allega-
tions in it, and the like; and thtn He is not bound
to fign it; for tha might be to dtaw him into a Snate:
and faid, if they had wrong done their, théy might right
hemfelves by 4n A&ion_of' the Cafe: And if thus Court- g, ey 16
had a Power to grant fuch a Writ, the farhe was difefe-
tionary only, as Writs of Error are in Criminal Cafes,
which are difcretionary and not de curfu: And faid he
had a Colle&ion of feveral Cafes out of the old Books
of the Law, thae were given unto him by ry Lord Chif
Fuflice Hales; which fhew that Writs of Errot in Crimi-
nial Cifes are ot grantable ex debito Fuflitis, but éx gra-
tia Regis: And in fuch 2 Cafe 2 Man ought to make Ap-
plicition to the King, and he will then refer it t his
Council, and if they ¢ertifie there is Error, the King will
not deny a Writ of Error.

Bar-
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' ‘ Bren.
Cafe 169 Barbone verfus

19 Junij. | |

i 2oepe HE Bill was to have an Account, fetting forth,
Lord Keesper.

Money paid in that the Plaintff had boughe feveral Goods of tl}c
Pat. Ree’™ Defendant, and had paid him feveral Sums of Mony in
whele rlcf:ove- Part of Sacisfattion, bur the Plaindiff having loft the Re-
red at Law.

No difcovery Ceipts and Acquittances, the Defendant had recovered the
afier s Vel whole Value of -the Goods at Law.

The Defendant Demurred o this Bill, becaufe it ap-

peared of the Phintiff’s own thewing, that the Defendant
had recovered at Law.

For the Plaintiff it was infifted, that if this Cafe upon
the Bill was true, which by the Demarrer is admitted
to be, the Plaintiff ought to be relieved in Equity, s to
the Mony overpaid.

Lord Keeper. If 2 Man pays Mony in Part of Saris-
faltion, -and afterwards the whole Value of the Goods is
recovered againft him at Law, the Mony o paid upon
that Account becomes Mony received for the Ufe of
him that paid it, and he may recover it in an AGion
at Law.

But it was anfwered by the Plaintif’s Council, that
tho’ that may be true, where the whole Debt is recovered,
yet it would not be (o in this Cafe, becaufe here the Jury
had allowed fome Payments and made fome Abatement
of the full Value, buthad not allowed all the Payments ;
becaufe the now Phintiff could not produce his Receipts :
And now if they fhould bring an A&ion at Law for the
Mony fo overpaid, they could not make ‘out What Pay-
ments the Jury allowed and What not.  Sed mom allocatur.

7 It
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It was then infifted by the Plaintiff's Council, that
they were intitled to have a Difcovery in this Court in
order to enable them to proceed ar Law, they having loft
their Receipts and Acquittances.

Lord Keeper. After a Verdit at Law you come too late
for that, and I fee no reafon why the Defendant fhould be
put to anfwer. Allow the Demurrer.

Portington verfus Tarbock Cale 170.

Eodem die.

‘ I HE Bill was a Bill of Rewview and Appeal to fer a-  mown.
fide a Decree in the Court of Excheguer in the Coun- Lord Keeper.
ty Palatin of Chefler made in a Caufe wherein the now De- , oo o

1 will lie
fendant was Plaintiff, and the now Plainaff was De- ;::?E‘a‘g:;e
fendant; and it was charged in the prefent Bill, thatin a Cou
there was no fufficient Ground for making the faid &b Fu

Decree,

The Defendant put in a Plea, and fet forth that the
Parties to the faid Decree were, and long had been, Inha-
bitants in the faid County Palatin, and that the Lands men-
tioned in the Decree lay within the faid County Palatin,
and Matters in Queftion arofe there; and that by the anci-
ent Privileges and Ufagés in the faid County Palatin, fuch
Parties and Matters were and ought to be fued and
impleaded there, and not elfewhere, and that the Decree
in itfelf was juft, and not queftionable in this Court.

For the Plaintiff ic was infifted, that the Coutt of Chan-
cery was the Supreme and high Court of Equity; and it
was therefore but juft and natural, that an Appeal fhould
lie to it, to correét the Miftakes and Abufes of the Inferi-
or Courts. And it 'was faid by the Council, thae
altho’ fuch Bills had not been frequent here, yet
they were not without Precedents of the like na-
wre; and they cited the Precedent of Edwip and Da-
vis, where fuch a Plea was over-ruled, and the Defendant

Zz put
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put to Anfwer: And the Cafe of Humphreyes and Griffith,
where in the Equity Coutrs of North Wales they had de-
creed an Infant to convey; and the Decree was for that
Reafon reverfed in this Court: And they cited a Cafe in
the Lord Nottingham's time, where an Appeal from the
Mayor's Court in Londom was allowed ; but they were not
relieved in that Cafe, becaufe they had firfk broughe a Cer-
tiorari Bill, and afterwards confented to a Procedendo, and by
thachad difclaimed the Jurifdiction of this Court; and there-
forethe Court would not entertain them upon their Appeal,

The Council for the Defendant chiely infifted on the
Prackice of this Court, that fuch Bills had not been ufual,
and that moft of the Cales cited were Certiorari Bills; and
thae all Cousts of Equity were by Prefcription, and there-
forc were all equal; and na Appeal would lye.

J— The Lord Keeper declared, he thoufht it reafonable, chag
piomybe an Appeal fhould lye. There is no doubt but a Certiorari

brought to re-

move 2 Caute Bill might have been brought to remeve this Caufe: But

2}"5:5,5 w2 no Bill of Review can be brought, for that is only to re-

County Fibim infpect what the fame Court had before done.  As to an

Appeal it feemed to him reafonable. Fitf, Becaufe this

Court is the High and Supreme Court of Equity, and the

, others are but inferior Courts. ~ Secondly, Even from this

‘Court_there formerly lay an Appeal to the King, and that

was the Courfe, tll the Houfe of Lords, which is the

Higheft' Court, had frequent Meetings, and there deter-

mined all Matters upon Appeal: And if from this Court

there lyes an Appeal to the King himfelf, why fhould there

not lye an Appeal from inferior Courts to this Court,

where the Chancellor or Keeper fit by the King’s Commiffion.

There is no doubt, but this Court may hold Plea for

S Matters within the County Paline, becaufe the Parties
51 & 182, may live out of the Jurifdiction. .

Where it was

adjudged an . . .
Appal would The Lord Keeper would do nothing in the Cafe at this
the Blew in chis time, but dirced them to attend him with Precedents.,
Cafe was al-

Jowcd. The
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The Lady Bodmin verfus Vandenbfhdy. Cafe 171.

Eodem die.

T HE Bill was, that the Plaintiff might by the Aid of .. 5%

Lord Keeper.
this Coutt be let in to try her Tide at Law, for » ch Rep.
Dower of the Lands in queftion, there being a Term for ¢g, i1 puy
Years ftanding out, that ?md been raifed for particular Put- 6. ‘
pofes, and the offered by her Bill to difcharge the Truft of Bill by  Dow-

refs to remove

the Term, and prayed that the Term might be made At- » Troft Term.

tendant on her Dower. pla%&fﬁ:}:m

s Purchalr

. does not deny
To this the Defendant pleaded himfelf a Purchafor, (bug Netice

did not plead himfelf a Purchafos withour Notice) and in- b

fifted on the Benefit of the Term to prote&t his Purchafe.

The Defendant was ordered to anfwer. ’

Knight verfus Bampfeild & al.

Cafe 172!
Eodem die.
_ Man makes a Mortgage, and after Forfeiture for mCour:

Non-payment of the Mortgage-mony he Marries, I-Wfixnprr.
and conveys the Equity of Redemption to Truftees, to the mae of oo -
Ufe of himfelf for Life, Remainder to his Wife for her 379 Re

. . demption: the
Jointure, and afterwards becomes a Bankrupt. The Com- Husbid be

miffioners affign this Equity of Redemption in Truft for rm atie

rupt, and the

the Creditors, and the Affignees ftatc an Accompt with Afigeiofthe

Commiflioners
thc Mortgagee. ftate an Ac-
gIpee count with the
. . . . Mortgagee. ]
The Jointrels brings her Bill to be relieved againft this 1! Joi-
Accompt, alledging it was noc fairly ftared, buc that the lieved aguiot

Affignees by Combination with the Mortgagee, -had al- }{‘fo’:;;‘:“;"
lowed mo her Billto affign
ore Mony than was really due on the Mortgage. il B

T01S,.

The Defendant pleaded this ftated Accompt.

Lord
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Lord Keeper. The Aflignees ftand in the place of the
Husband, and the Account by them ftated ought to be
as conclufive, as if it had been ftated with the Husband;
and the Bill is not right in charging a general Fraud in the
ftating of this Account, but rﬁe Plaintiff ought to have
afligned particular Errors in the Account; however he gave
the Plaintiff leave to amend her Bill.

Cafe 173. Croffesng verfus Honor.

Eodem die.

In Court | ILL brought by the Obligee in a Bond againft the
a;r;o:g::' by B Heir of the Obligor, alledging that he having

;';"‘;*’fggn:,“ Affets by defcent oughe to fatisfie this Bond.

the Heir of the
QObligor for a

suisadtion of  'The Dcfcndaft demurred, becaufe the Plaintiff had not

the Debrout of

Atls, bur i 15 €xprefly alledged in the Bill, that the Heir was bound in
soc hewn,  the Bond; and tho' it was alledged that the Heir ought to

that the Heir

was bound in pay the Debt, yet that was held infufficient, and the De-

he Bond, )
" goedCanie murrer was allowed.

of Demurrer.

Cale174. Rutter verfus Rutter.
Eodem die.
In Coxrt .
Lord Ketper. Man that wasa Freeman of London leaves the Town,

A Freeman of and lives in the Country for twenty Years together,

the Ciy snd and Matries, and makes his Wife a Jointure, and dies.
Counry 30 She exhibits her Bill to have her Share of her Husband's
e Derfonal Eftate according to the Cuftom of the City of
Wik a Joio Londm. The Defendant pleaded the Husband's leavin

he witt  the Town, and living twenty Years in the Country, an

h .. o .
auepe the Jointure. But the Plea was difallowed.
Cuftom,

Cafe 175. Anonimus.

Eodem die.

Lond Keper ‘ N 7 HERE 2 Man brings 2 Bill for difcovery of a
Bl for difco- Bond, he need not make Oath he has loft the

very only of 2
Bond lot, Bond;
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Bond; as he muft do, if the Bill was to be relieved for No A

neceflary.
Otherwife if

the DUty- relicf prayed.
Ante Cafe §6.
con',

Cevill verfus Rich. 2ot Cafe 241.

accord.
Cafe 176.
PON a Rehearing; the Queftion was, whether an 20 Juris
[ Advancement of a Daughter on Marriage by Land Lod Koo
of Inheritance was fuch an Advancement as fhould exclude Wheter a
her from her Cuftomary Part of the Perfonal Eftate of her Seclement of
Father, who was a Freeman of London? In the Cafe of the E;“ﬁ,":;‘;é’:“
Son and Heir at Law, it was admicted it would not ex- will bar her
. . . . . of her Share
clude him: Butin this Cafe there being two Daughters of ber Facber's
and Coheirs, and one being advanced by Land of Inhe- E;'fg:’éfé‘:;:
ritance on her Marriage, gxc Cafe is more doubtful, and of Lmden.
the Lord Keeper ordered that the Recorder fhould certifie P &+ 2t

the Cuftom of the City of Lomdon in that Point.

Davies verfus Weld &5 al'. Cafe 177.

In Cours

) " Lerd Keeper.
T H E Defendant Weld was the furviving Truftee in 4 +Ch.Reprss

Settlement made on the Marriage of the Plaintiff Whaher 2
Davies and his Wife, whereby Land was fettled upon the forving con

Baron and Feme for their Lives, Remainder to Truftees to ™R
preferve contingent Reémainders, Remainder to their firft decred to join
and every other Son in Tail Male. The Plaintiff and his D, when'
Wife had been married 12 Years, and never had any ;;‘;;:;2;’1}’;
Iffue, and having contratted Debts, the Bill was, that

they might be cnabled to fell Part of their Eftate for Pay-

ment of Debts.

The Defendant, the Truftee, by. Anfwer fet forth the
Settlement, and confefled the Plaintiffs had been married fo
many Years, and had had no Iffue, and believed they
never would have any, and that they had contra@ted fuch
Debts, and f{ubmicted to do, as the Court fhould dire&,
{o as he might be indempnified.

Aaa For
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For the Plaintff it was infifted, that]the Court in fuch
Cafes had decreed the Land to be fold for Payment of
Debts; and for Precedents they cited the Cafe of Digh
and Cormwallis, and Sir Fobn Tuftow's Cale, and they ﬁia),'
that Neceffity does create a natural Equity.

But the Lotd Keeper declared, he did not fee how he
could make fuch a Decree; for he had known, where
People had been married near 20 Years without Iffue, and
after had Children: But at the Plaintiffs Importunity he
gave time till Michaelemas to attend him with Precedents.

Cafe 178, Lomax verfus Bird.

::er:dhg;a?% “HE Plaintff cla_iming under the Heir general came
Mot L to redeem a Morrgage. The Defendant by Anfwer
the Equty o fet forth a Deed of Intall, intitling aniother Perfon to the
Redempron: - Equity of Redemption.

The Phindff prayed he might redeem at his Peril, but
the Lord Keeper would not admit him ta do it, unlefs he
could make out that the Eftate Tail was docked.

Cate 173. Tbarne verfus Thorne.

4 Juli.
Lord Xutper, q HORNE being feized in Fee by a Voluniary Convey-
mopgeis * ance fertles his Lands to the Ufe of himfelf for Life,
on yrorows Remainder to his Daughter and Heir apparene in tail,
ouly of 2 S Remainder to his three Brothers in tail, Remainder o him@lf
power of Re- in Fee, with Power of Revocation: and feven Years after
e mortgageth thofe Lands in Fee, and the Condition of the
Redemption was, that if the Mortgagor or his Heirs paid
the Mony at the Day, he fhould have the Lands in his
former Eftate, The Moregage was: made to. one of the
three Brothers that wese the Remainder Men.  The
Mortgage became forfeited, and the Moregagee after-
wards purchafed of his eldeft. Buogber, who was ke Heir ar

Law. The
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The third Brother brought his Bill for a third Part, by
vertue of the Remainder in Tail limitted to him and his
two Brothers: and the Queftion was whether the Moxr-
gage was a total Revocation or but pre ranto.

The Lord Keeper dedared it was a Revacaton pre
taxto only, the Martgagor being to have the Lands,
on Payment, as in his former Eftate, and Decreced it ac-
cordingly. .

George Talbot, Plamuff.
Edward Braddill, Defendant. R,

HE Plaintiff being feized in Pofleffion of Lands of Morggor &-
x5 L per dnb. and in Reverfion after the Death of doom tefae
his Mother of other Lands of about 7L per #ms. and pymeninue
of other Lands after a Term of twenty fix Years to come
of 81. per Amm. (which Eftare was fubjetk to Incumbran-
ces) did by Deed and Fine in Maweh 1657, in confidera-
"tan of 320l demife thofe Lands to the Defendant for
99 Years at § 5. per Amm. Rent, upon condition, that if
the Plaintiff or his Heirs fhould pay the Defendant 386 /.
the 2 s th of March which fhould be in the Year 1688, then
the Conuzees fhould ftand feized to the Ufe of the Plain-
tff and his Heirs: and the Plaintff covenanted for the
Defendant’s Enjoyment accordingly. :

And now in 1682, 25 Years after the Conveyance,
the Plaintiff brings his Bill to be admitted to redeem the
Premifes, and to have an Account of Profits from the
date of the Deed, alledging that tho’ the Deed was in thar
form,yet it was neverthelefs agreed between him and the Defen-
dant, that it thould be 2 Mortgage, and redeemableat any time
upon Payment of 320 /. and Intereft; and tho’ there was no
Proof of any other Agreement than the Deed, and that
there was a Bond to perform the Covenants of the Deed,

I

and
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and altho’ it appeared, that the Eftate confifted much in
old Buildings and a Mill, and that the Defendanc had
liid out above 100 /. in Repairs; yet in regard the Plain-
tiff's Mother died within three Years after the Deed, where-
by the Revenue exceeded the Intereft of the Mony, the
Lord Keeper, notwithftanding there was a Contingency
at the time of the Deed, thought this an unreafonable
Birgain, and did decree an Account of the Profits b ori-
gine, and 2, Redemption on Payment of what the Profits
fell ort of the 320/ and Intereft, and appointed the
fame to be paid at a Day certain, and not to expect
till 1688 according to the Condition of the Deed.

ca 1t Jennet & Ux’s verfus Bifbopp & al.

14 Julij.

iz, TP YHE Bill was a Bill of Appeal and Review, the
Ko Appesl fes Caufe having been heard and decreed in the Counr
to this Cout Palatin of Cheffer. To this Bill the Defendants Dcmurrcﬂ}.'

ina owmy And after long debate the Lord Keeper allowed the De-
PA4¥  murrer, and declared his Opinion to be, that fuch a Bill

see tbe ne Would not lye: But if any Appeal lies, it muft be to the
Cate. King himfelf.

Partington verfus Tarback.

Cafe 182.
m: iic’ HIS Bill being of the fame Nature with the laft
Lord Toepr. Cafe, the Lord Keeper gave the fame Rule in it, and

vid, ane cofe allowed the Plea.

170.

Killigrew verfus Killigrew.

Cafe 183.

Bodem die. HE Bill bcing to be relievd touching a Debt due
ity to the Plaintiff as Executor, the Defendant pleaded
of anExecutor, 3 Outl. of the Plaintiff in Barr: but the Plea wasover-

ruled, the Plaintiff fuing in @nter Droit as Executor. _
Somer[et
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Somerfet verfus Fatberby. Cafe 184,
Eodem die.

T HE Bill being to examine Witnefles in Perperuam piites to per:
ve: mewsoviam 10 prove a Medus Decimands, the Defen. petuate the

Teftimony of

dant demurred, for that the Bill was to Eftablith 2 Cuftom Witnefes

againft the Church, and in Prejudice of Tythes, that are "oy grirs-
due comuni jure: And feveral Precedents were cited, where [t
Bills to have a Modus decreed were upon a Demurrer dif-
mifled : But this Bill being only to preferve Teftimony, the
Lord Keeper thought it reafonable the Defendant fhould

Anfwer, and over-ruled the Demurrer.

Price verfus Price. Cate 185,
, Eodem die.
T O the Plaintiff’s Bill the Defendant pleaded, he was pies over-ruie,
a Purchafor bona fide for a Valuable Confideration ; iy the -
Bur there being feveral badges of Fraud alledged in the Bill, in he Bl was
tho' the Defendanc in his Plea had denyed them, yer be- pia: sad o
caufe he had not denyed them by way of Anfwer, that {o% ™
the Plaintiff might be at Liberty to except, the Plea was

over-ruled.

AST Term dyed Sir Edmond Savmders, Lord Chicf
= Juftice of the King’s Bench, and Sir George Jefferies
was this Vacation fworn in his voom: Sir Francis Pemberton
this Vacation was removed, and Sir Thomas Jones Semior
Judge of the King's Bench fucceeded him as Chief Juftice of
the Common Pleas. And there being towo Vacancies in the
King’s Bench by the Death of Juftice Raymond, and removal
of Sir Thomas Jones, Serjeant Holloway and Serjeant Walcot
were made Juftices of the King’s Bench. Sir Francis Pem-
berton came to the Bar and Pratfifed the firft Day of the Term,

Bbb altho’
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altho’ it «was rumour'd, he <was forbid to Prattice: and he
continued a Privy Counfellor, 1ill the King bad flruck bim
out with his oum Hand. Myr. Herbert fucceeded Sir George
Jefferies in the Chicf Jufticethip of Chefter.

In this Vacation the Lord Keeper North was made Baron
of Guilford.

DE
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Term. S. Michaelis,

35 Car’ 1l 1683.

In CuriA CANCELLARIZE.

Anonimus. Cafe 186.

HERE a Man is to perfect his Anfwer upon

Interrogatories, or to be examined for a Con-
tempt, altho’ the Rule of Court be, that he fhall be exami-
ned in four Days or ftand committed; yet if the Party be in
the Country, he fhall have a Commiffion to take his
Examination.

Edmunds verfus Povey & al. Cafe 187.
15 O&ob.
" HE Principal Queftion in this Cafe was touching .S
the buying in of Incumbrances, wiz. where there are Thind Mot
firft, fecond and third Mortgagees, who had all-lent their mvﬂ the
Mony without Notice. The third Mortgagee hearing of jo< o i

" . Mortgage buys
the two former Securities buys in the firlt Incumbrance, ia the et In-

. . . cumbrance, be-
to wit, 2 Judgment that was fatisied: and it was ftrong- ing » faisied
ly infifted ac the Bar, that tho' this Trade of buying in In- J38a",.,
cumbrances had been formerly countenanced here, yet tha teseactcofic.
it was in truth a thing againft Confcience, and contradiGtory

to many Eftablif'd Rules of Law and Equity.

Buc
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But after long Debate the Lord Keeper told them, he
wonder'd the Council lay'd their Shoulders. to a Point, that
had been fo long fince fealed, and receiv’d as the conftant
Courfe of Chancery, It is true, there have been ftrong Argu-
ments ufed againlt the Uneeafonablenes of this Pra&ice,
and there mighe be likewife firong Reafoms brought for the
maintaining of it, and fo was atrfrﬁ a Cale very difputable;
but being once folemnly ferdled, as it was in the Cafe of

1Choaé Marh and Lee, he would ot now fuffer that Point to be
ftirr'd.

The Council in their own Juftification replied, That
his Lordfip, when this Caufe came firft before him, had
referred it to Sir Adam Ottley, to ftate the Cafe fpecially,
and it now came before him on the Mafter’s Report, and
there was no other Point i the Cafe but this; and there-
fore they fu}}poféd his Lordhip intended they fhould be
ar Liberty t6 {pesk ‘to thar Matter.

But his Lordfhip dedlared, hé would not change she
Rule, that had fo long prevailed in this Cafe; bur & may
be, he might do fo, where he found a Man defigning a
Fraud, l:rﬁ thought to make a Trade of Colening by the
Rules of the Court.

Serjeant -Pemberton moved, that -as wo the Remt of No-
ticc he fuppofed his Lordfhip meant, that a Man that
bays in a Prior Incambrance, ‘muft do it withodt Notice
of the Middle Incumbrance, nor omly when he lent his
Mony, but alfo at the dime ‘when -he boaghiin ;the Pri-
or Incambrance. Sed non allosatur. .

Cafe 188, Chapman verlus Boud,

39 Odtobris. ‘

Lod Korper, HERE a Man takes an Affignment of a2 Tam
A Purchafot in"a Truftee's Name, and the Inheritance in his

e o own Name; fo thiat by Conftrution in Equity the Term
6 Is
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is attendanc upon the Inheritance; this Term in Equity N, and:be
fhall be Affets for the Payment of Debts, as well as a b gwn; ehis
Term .taken in his own Name is Affets at Law: But with o, el

this difference, that the Heir fhall have the Benefic of the tend thelaheric
Surplus of the Truft of a Term, and not the Executor ame ,X'SLE
after Debts paid: But if a Term be exprefsly declared by 2, .
Deed to be Attendant on the Inheritance, there fuch 2 Ioberitance in

Term fhall not be made Affets in Equity. Neme, and 2

Term in his
own, it will be

Note, This Point was not direitly in the Cafe, but came A% s Law.
in by way of Argument only: And fo the difference thac /% % *#
had been formerly taken in this Cafe between Legal and E-
quitable Affets was exploded.

Tremaine verfus Tremaine. Cale 18o.

HIS Caufe was between Father and Son, and there g and an:
having been great Heat and indecent Reflections on fg;'g (‘a*;fc:‘;“
both Sides in Bill and Anfwer, and the Matter being en- orderes to be
ded this Vacation by Compromife; Upon Motion this F by Conor
Day made in Court by Mr. Porter, the Bill and Anfwer of Puintif and

were taken off the File by Confent. Defendant.

Comes Ranelaugh verfus Hayes. Cafe 1p0.

30 Oftobris.

HE Earl of Ranelaugh afligns feveral Shares of the zo .
Excife in Ireland to Sit Fames Hayes, and Sir Fames rchrep.1s,
Covenants to fave the Ear/ harmlefs in refpect of thac Coremstto
Affignment,and to ftand in his Place touching the Payments to * beced in}
the King, and other matters, that wereto havebeen perform- =
ed by him. The Plaintff the Earl of Ramelaugh fuggefts
in his Bill, that he is fued by the King for 20006/ and
that the Defendant Sir Fames Hayes by the Agreement
ought to have paid it; and therefore prays the Defendant

may be decreed to perform the Agreement in Specie.

Ccc It
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It was infifted for the Défendant, that here was no
proper Subjedt for Equity, nor any Thing that the Court
could Decrec; For here was ‘o Specifick Covenamt, bt
only 2 General and Rerfonal Covenant for Indempnity ;
And that was not decreedble in Equity; for it foundsonly
in Damages, which canner be alcerraimed in this Conrr;
efpecially as this Caleis, there being no Breach of the Co-
venant afligned in the Bill: For a Suit being brought by
the King, tiat is not in it {elf any Breach, for the Defen-
dant <aanot prevent that. He will defend the Suit, -and if
nothing is recovered, there is no Breach.

But the Lord Keeper in this Calt thonghtt it to-decree that

Sir Fames thould perform his Covenants; and directed it toa

Malter, and thar roties quoties any Breach fhould happen,

he fhould report the fame fpecially o the Court; and the

Court then might, if there fhould be occafion, dire@ a

Trydl wr Lawin 2 Quantum demmifcatus: and he conceived

it rcaforable, that Sir Femes Hayes fhould be decreed to

cear the Ear of Remfangh From alf thefe Saits and In- -

cumbrances within fonre seafomable dme. And he com-

A bowmiTer pared it to the Cafe of a Counterbond; where attho’ the

Couneericad. Syrety is not troubled or molefted for the Debr, yer zxany

comyel 810 time after the Mony becomes payable on the Original

pay e D Bond, this Court will decree the Principal to difcharge the

fued, Debt; It being unreafonable that 2 Man fhould always
have fuch a Cloud bhang over him.

Calc 191. Howard verlus Harris,

6 Nevembris.

il il R. Howard fertles 2 Jointure on Plaintiff his Lady
2ChRep. 14 before Marriage, which proving defeive, and
ante Cafe 31,

No Agecment TTOT of Value acccrding to the Marriage Agreement, he
in s Mongage therefore afterwards makes her an additionaF Jointure of

can make it

imedeematke, Other Lands ; and afterwards Mr. Howard, in 1673, makes
ciberater the 5 Mortgage to the Defendant Harris for fecuring 1000 /'
Morgagor, or With Interelt, in which (amongft others) pare ofgthe Lands

belong-
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befonging to the additional Jointute was comprifed : And upon fire of
in ‘the Morntgage there is 2 {pecial Claule of Redemption, bis ody.
wiz. it if Mt, Howard, or the Heirs Males of his Body,
hould in fune 1686 pay the Principal Sum of 1ovol.
and sol. par Zwn. Invérelt in the mean time, then Mr.
Howard or che Heirs Males of his Body might re-enter; and
Mt, Howard Covenants that no one but he or the Heirs
Males of his Body thould be admitted to redeem this Mort-
gage, and likewife Covenants to pay the 1000/ on the

day of ’ in the Year
1585, and 65 1. per Anm. Interelt in the mean time, by
half'yearly Payments from the Darte of the Mortgage.

Mt. Howard dies without IMTue; the Plaintff being a
]ointreﬁ of part of the Mertgaged Lands, and fo in:;:ﬁecl
“to redeem ﬂgc whole, in 1677 exhibits hee Bill to redeem
this Mortgage.

The Defendant by Anfwer infifts, the Lands are row
become itredeernable.

This Caofe was heard before the Lord Chancellor Not-
eigham ; and now upon the Defendant’s Petition came to
be reheard before the Lord Keeper, and was by them both
decreed for the Plantiff.

For the Plaintiff it was infifted,

Firff, That ReltriCtions of Redemption in Mortgages retrigions
have been always dilcountenanced in this Court; and it §f {emrien
would be a thing of milchievous Confequence, thould they dioumenaci
ptevail; for then it would become a common Practice, "
and a Trade amongft the Scriveners, {o to fetter the Mort-
gagors, as to mal%c it impraticable for them to redeem
according to the Precife Letter of the Agreement: And
the Plaintiff’s Council infifted, thac there was no more
in this Cale againft a Redemption, than there was in every
Mortgage.  Itis e, here is an cxprefs Covenant, that

none
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none but Mr. Howard, or the Heirs Males of his Body,
fhould redeem : And in every Mortga%;: there is a Provifo,
that in_ cafe the Mony be not paid by fuch a Day, the
Mortgagee fhall hold the Land difcharged, and not only
fo, but there is likewife an cxprefs Covenant for further
Affurance; fo that in every Mortgage the Agreement of
the Parties upon the Face of the Deed, feems to be, that
a Mortgage fhall not be redeemable after Forfeiture.

maimin  Secomdly, It was argued, that it was a Maxim here, that
Eqty e an Eftat¢ cannot at one time be a Mortgage, and at
o e another time ceafe to be {o, by one gnd' the émc Deed :
and ¢ snoths Apd a Mortgage can no more be 1rrcc_leemable, than a
teo, by e Diftrefs for a Rent-charge can be irrepleviable. The Law
fame Decd. it felf will control that exprefs Agreement of the Party ; and
by the fame Reafon Equity will let 2 Man loofe from his
Agrecement, and will againft his Agreement admic him to

redeem a Mortgage.

AMongsge  Thirdly, It is another ftanding Rule, that a Mortgage
ﬁ';?f;;:,; cannot be a Mortgage of one Side only: and here it s
ove e ogly. plain, Mr. Harris may make it a Mortgage ; for he has a
Covenant for the Repayment of his Mortgage-money.
And for Precedents was cited the Cafe of Killvington verfus
Gardiner, who was to redeem at any time in his Life-time;

and Sir Robert fafon’s Cale.

For the Defendant it was infifted, that this exprefs A-
greement of the Parcies ought to be purfued; and tEey pre-
tended the fame was made upon good Confideration,
wiz. that the Defendant Harris had formerly purchafed
thefe very Lands from Sit Robert Howard, Father of the
Plaintiff’s Husband, who pretended himfclf to be feized in
Fec; bur this Land was afterwards evicted, upon pretence
that Sir Robers was only Tenant for Life; zmdP the Reafon
of this  Special Claufe of Redemption was, that in Cafe
Mr. Howard thould have Iffue Male, the Eftate might re-
main in the Family; but. if he had none, it fhould be left
to the Defendant, as fomething towards a Compenfation

for
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for the Lofs in his Purchafe, and Mr. Harris was to fub-
mit to the Lofs, and not to queftion Mr. Howard's Title.
But as to this they had not 2 Word of it in Proof, faving
only, that the Defendant had made fuch a Purchafe; buc
not that this was the Confideration of the Agreement: And
it likewife appeared, that Mr. Howard claimed by an an-
cient Scttlement from the Lord Suffolk, and not by-:any
Settlement made by his Father Sir Robert.

Then it was infifted, that this additional Jointure was
voluntary, and the Phintiff ought not to take the Eftate
out of the Hands of a Purchafor. But it was anfwered,
he was a Purchafor for no more than his Mortgage-money ; _
and-one that comes in by a voluntary Conveyance may % Sin®

redeem a Mortgage: And if the additional Jointure was tary Conrey-
voluntary; fo likewife was the A%_reement, that none but dem s Most-
Mr. Howard or the Heirs Males of his Body fhould redeem ; &%

" and that was fubfequent to the additional Jointure.

And it was further urged, that the Mortgaged Eftate is
a Reverfion after Lives only, and is at pre(gnt but 7 /.
per Amwn. and that Mr. Harris did attually borrow the
Mortgage-mony to lend on this Reverfion; and it could
not- be prefumed he would have fo done, unlefs it had
been in Confideration, that this Mortgage had been made
in a fpecial manner redeemable.

Bur it was anfwered, that poffibly the Defendant might
defign fuch a catching Bargain of this Mortgage ; but (iat
was a fort of Circumvention, and the worft part of the
Cafe.

After long Debate, the Lord Keeper decreed, the Mort- . ey of
§age fhould be redecmed; the rather for that the De-Nernl,,
cndant had a Covenant for Repayment of his Mortgage- 4w cys.
moneys; but faid, if the Cafe had been, that 2 Man had
borrowed Money of his Brother, and had agreed to make
him a Mortgage, and that if he had no lfue Male, his

Ddd Brother
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Bro&xer fhould have the Land; fuch an Agreement made
out by Proof might well be decreed in Equity.

But then for the Defendant the Mortgagee it was in-
fifted, thar this Mortgage having been made 10 Years
fince, and of a Reverfion, where 7/ per Awn. Rent was
only. referved ; that in this Cale the Defendant ought to
have Intereft upon Intereft, otherwife he would be a grear
Lofer in this Cafe.

But as to thae, it was anfwered, that the Plaintiff’s Bill
to redeem was filed fo long fince as 1677, and that the
Defendant had by Anfwer oppofed the Redemption ; and
therefore fram that time he had no Pretence to an Allow-
ance of Intereft for his Damages: And it was never known

in this Court, that Intereft upon Intereft was at any time
allowed in any Cak.

Where there But the Lord Keeper was clear of Opinion, that as to fo

Arex of tote- muach. Intereft as was referved in the Body of the Deed,

Mong, 1o- that thould be reckoned Principal; for it being afcer-

retalowed for ained by the Deed, an A@tion of Debt would lye for it;

feved inthe  andh therefore it was reafonable thar there fhould be Da-

oty o the mages given for the Non-payment of that Mony. And
whereas it was urged, that this had never been pradtifed,
and that there was not any fuch Precedent in the Coarr;
and that if this were to be Eftablithed for a Rule, every
Scrivenes would referve all bis Intercft halfyearly, from
time 10 time, as long as the Mor:{ thould be continued
ouc upon the Security; which world be to change the Law
and Pradtice in this Court, and make all Mortgagees pay
Intereft upon Intereft.

Buc the Lord Keepar fid, he was clear in that diftinction
between Debt and Dameages; And he aw no Inconveni-
énce shat coubd enfue: it would ferve only to quicken Men ta
pay their juft Debes; and accordingly decreed, that after a
deduction of the Yeaely Rents of the mortgaged Premifes

out
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out of the 6o/l a Year payable for the Intereft, the De-
fendant fhould be allowed Intereft for the refidue of the
fid 60/l a Year, for which the Defendant might have
fued at Law and recovered Damages.

Lyford verfus Coward. Cafe 12

Eodem die.

In Court
ZLord Keeper,

TH E Plaindff having enjoyed a Copyhold for 40 whahe afeer
Years under a Will, and having been admitred ac go¥erspolls
the next Court after the Will made, came here to be pyhold undera
relieved, and to have the Defet of a Sarrender to the poa%m™
Ufe of the Will fupplied, fuch Surrender not being now % ofthe ¥
to be found; as alfo the Defendant having brought a Writ prefumed.
of Ayle in the Court Baron, it was fuggefted in the Bill,’
thar a Court Barom was not “‘iropcr, y reafon of the

Difficulty, for the Tryal of fuch an Action.

For the Plaintiff it was (aid, it was 2 plin Equity, that
afier 40 Years Enjoyment, the defe&t of the Surrender
fhould be fupplied, and cited the Cafe of Griffirh and

Lioyd.

The Lord Keeper was clear, that the want of a Surrendet
fhould be fupplied ; Surrenders being kept by the Lord and
his Stewards, who are oftentimes changed, and not fo
careful as they thould be; and therefore a Surrender mighe
be loft without the Defaule or Negligence of the Party
and he was about to have decreed the Land to the Plaintiff,
Bur it being urged by the Defendant’s Council, that in this
Cafe they contefted even the Will it felf, as well as the -
Surrender; and as to the Enjoyment, the Defendant was
an Infant 18 Years of the 40, and they conceived the
length of time ought not to be any bar to the Defendant’s
Right in this Cafe; for that by the Star of Limir.
in a Writ of dyle the Plintiff may declare of Seifin in
his Anceftor at any time within yo Years,

32 H 8.

Where-
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Whereupon Lord Keeper decreed, the Defendant fhould
admit a Surrender, and dire&ed an 1flue, Wil or no Will,
but the Defendant’s Council infifting that the pretended
Teftator was alfo non Compos (which as was faid ought to
be pleaded fpecially) they defired, Compos wel nom, mighe
be the fecond Iffue. At lalt it was agreed, ‘it fhould be
tried in a EjeGtment, where the whole matter might come
in Evidence, and the Plaintiff was not to infift on his
long Poffeflion.

In this Cafe were cited the following Cafes, wiz. Biden
verfus Loveday, 14 Funij, 11 Car. 1. where Leflee had
been 25 Years in Pofleflion, and the Leffor would have
avoided the Leafe for want of Livery, this Court prefumed
"Livery, and decreed the Leflee fhould hold out during the
continuance of his Leafe, tho' after long poffeffion Courts
at Law will prefume Livery. Pma{e verfus Trelaumy, 2
Fulij, 35 Car. 2. where in regard the Plaindff had 40
Years pofleflion of a Pifcary, the Court decreed the De-
fendants to furrender and releafe their Tide to the fame,
tho' the Surrender made by the Defendants Anceftors was
defective, and that the Plaintiffs fhould hold and enjoy
againft the Defendants.

Cafe 193. Ratcliffe verfus Graves £ al.

7 Novembris.

I Conrt I/'A LTER Ratcliff, Plaintiff’s Father, having made his
Lord Keper. Will, and Plaindff and his Brother Fobn Executors
’fb::' " and Refiduary Legatees, and they being Infants ar their
cegesbe i Father’s Death, Adminiftration with the Will annexed du-
Equiy et ring their Minority was granted to Eliz. Ratcliff their Mo-
byLaw-  ther; and the Prerogative Court upon granting the faid Ad-

miniftration took the ufual Bond from the Adminiftracrix,
in which the two Defendants the Heathers were bound, as

her Sureties.

The Plaintiff's Brother being dead, and having made
his Will and Plaintiff Executor, he now brought his Bill
i for
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for an Account of the Teftator's perfonal Eftate, and as
to the Defendants the Sureties, it was fuggefted, that by
Fraud and Covin they had got up their faid Bond, and
had procured infufficient Security to be accepted by the
Prerogative Court in the Room thereof.

But the Lord Keeper upon the firft opening of the Matter de-
clared, he would not charge the Sureties further, than they
were anfwerable at Law ; and difmiffed the Bill as to thae
Part.

Another part of the Cafe was, that the faid Adminiftra-
tix having had the Inteftate’s Eftate long in her Hands,
and Imployed the fame in Trade, and received Intereft for
fome Part thereof, It was prayed, that fhe might anfwer
Intereft for it,

The Lord Keeper was clear of Opinion, that the 'oui}axt .E:Fi';t?rmﬁx

to anfwer Intereft for it; for he thought it reafonable, chat > 22
Executors in all Cafes fhould anfwer Intereft, if they had Tetwors E-
ufed the Mony in Trade, or received any Intereft for it, ™
and not turn the fame to their own Private Advantage: the
only Objection againft it was,that if the Mony thould mifcarry,
or be loft, the Executor muft ftand to the Lofs of it: But
now every onc knows 2 Man may infure his Mony for
One per Cent; and therefore decreed, the Adminiftratrix -
fhould accompe for Intereft, unlels fhe made Oath, that
she had kept the Mony by her: altho’ ic was urged, thac
the conftant Practice of the Court had been otherwife for
twenty Years paft, and more; and that there were above
40 Precedents in the Cafe; and the Cafes of Haflewood and
Baldwin, and Gardemer and Cartrwright were cited, in which
lat Cafe it was fully in Proof, that the Executor had re-
ceived Intereft, and therefore it was Decreed, thac he
fhould account for fuch Intereft as he had received; but
this Decree was afterwards reverfed upon an Appeal to the
Houfe of Lords. But notwithftanding thefe Precedents it was
decreed prous fupra.

Eecé Charles
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Cate 194, Charles Weft Elq; verfus Lord Delaware
to Novembri - and Sir Jobn Cutler.

In Conrt
Lord Keeper.

Afather op the T HE Plaintiff being the Son and Heir of the Defen-
Son aracks dant the Lord Delaware; there were Articles madeon
e ite, the Marriage of the Plaintiff with one Mis. Huddlefion;
md b llic. whereby the Lord Delaware, in Confideration of 10000k
onis made for Porcion to be paid or fecured unto him by Mr. Huddlefiom,
the So 48 covenants witﬁ Mr. Huddleffon to fetde on his Daughter
(The Fubr 800 I, per Amm, for her prefent Maintenance and Jointure,
ad the wite and 400/ per Anm. more after the Death of his Lord-
e ithout fhip’s Mother, Remainder to her Iffue, and that after his
shaber the Deceale he would make ug the 1200l per 4m. 30001l
any Efatc o per Anm. and that was to be fettled on her Iffue, and there
welands was a Claufe in the Articles, that Mr. WZff fhould have

power to fell 100/ per Amn. of the Premiffes.

Mrs. Huddlefion dyes after Marriage without Iffue, be-
fore the Portion paid, orany Settlement made. Afterwards
the Lord Delaware has a Decree for the Ten thoufend Pounds
Portion, but by Compromife accepts of 6ooo /. which his
Lordthip receives;- but refufes to make any Settlement on
his Son.

"The Bill was to be relievd toudrxinfl thefe Articles, and
to have an Execution of them according to the Meaning
of the Pardes and an Equitable Conftruction.

For the Plaintiff it was infifted, that altho’ by the Letter
of the Articles there is no Agreement for ferling any Eltate
ui_)on the Son, yet it is ftrongly implyed; and the Intent
of the Parties cant be prefumed to be otherwife: and if
thefe Ardcles had been carryed to any Lawyer to have
drawn a Settlement in purfiance of them, no one will fay,
but they would have limitted anEftate for Life to Mr. W2fl.

¢ _ Farfh,
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Firff, It was ur%cd, that the Word Funffura, Jointure,
ex vi termini, implyes an Eftate for Life to the Husband.

Secondly, That the Portion was 2 Confideration moving
from Mr. Wef, and fuch a Confideration as would make
hitn a Purchafor.

Thirdly, That it would be 4 moft unnatural Expofition
of the Articles, to fay the whole Eftate fhould be limitted
to the Wife, and nothing to the Son, and thereby to
make the Son beholden to his Wife for Maintenance out
of his own Eftate.

Fourthly, That it is impoffible to draw a Conveyance
exaltly purfuant to the Letter of the Arricles, for in Cafe
the Lord Delaware had dyed in the Life-time of Mr. W%ff
his Son, the Contingent Remainders to the Iffue had been
deftroyed. '

But for the Lord Delsware it was infifted, and fo he
had fworn in his Anfwer, that the Articles were made ac-
cording to the Agrecment, and that they wefe fo Penn'd
on purpofe, that if his Son’s Wife fhould die without Iffue,
the Eftate might revert to him again, and he mighe have
his Son in his Power, as to a fecond Match.

After long Debate the Lord Keeper told them, that each

of them were unreafonable, and held too faft; that on one’

fide it was roo much to ask all the Eftate; for thac the
Lord Delsware had but 6000l. of the Porton: And on
the other hand it wis too hard for the Lord Delsware to
refufe to make any Settlement at all: But he advifed them
to end the Matter by Compromife, and propofed it thould
ftand referr'd to the Artorney Gemeral and Six Francis Pem-
berton.

Goadf win
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Cale 195. Goodwin verfus Ramfden.
13 Novembis.

s Cours
Lord Kesper. HE Plindffs Bill was to have an Accompt, and
e i her Share of her Father's perfonal Eftate, who died
in the Provioce Inteftate.
bis Children
" being s s The Defendant pleaded, that the Eftate in Queftion lay
tte. perfon within the Province of York, and thas the Inteftate died
Etae= ail be there, and that the Plaintiff, being one of his Daughters,
oty o b Was advanced by him in his Life-time; and that Ey the
Swe of D+ Cuftom of the Province of Tork, a Daughter, being once
advanced by her Father in his Life-time, was excluded

from all further Benefic of her Father’s perfonal Eftate.

But in this Cafe, it appearing that all the Children of
the Inteftate were advanced by him in his Life-time, and
fo the Eftate wholly exempted out of the Cuftom of the
Province of York, it ought to go now ina Courfe of Admi-
niftration, and be diftributed according to the A& for
fertling Inteftates Eftates; and thereupon the Plea was

over-ruled,
Cafe 196, Day and Ux’ verfus Chapfeild.
Eodem die} .
ﬁum HERE an Executor dyes before Probate of a
If n Executor Will, his Executor cannot take upon him to

bf.eofthe:;:'h, prove that Will, but Adminiftration ought to be granted
e With the Will annext to the Refiduary Legatee, if :ﬁerc be
ity bue Admi- any, or elfe to the next of Kin, according to the Refolu
niftration cws . . .

Tofemesteie, tion in Iffeds Cafe, in Dyer fo. 372,

muft be gramt-

duary Legaces,
(if any) or to
';h-:,_"m* Moore



In Curia Cancellarie. 201

Moore verfus Harr. Cate 197,
14 Novembris.
5 HE Bill was to have an Execution of a Marriage Lf:’fg;ﬁ_

' Agreement, fetting forth, that the Defendant had g e 1oo.
made great Application to the Plaintiff’s Friends and Re-
lations, that tﬁc Plaintiff might become a Suitor to his
Daughter, and at firft promifed to give his Daughter
3000 /; but the Defendant afterwards finding the Plain-
tiffs Affection fettled upon his Daughter, receded from his
Promife, and then pretended he could not give her fo
much ; and thereupon on the 6th of Fan. 1680, a Let-
ter was wrote by one Mr. Reeve, a Relation of the Plain-
tiffs, to the Defendant Harz, deliring him to be plain,
what he would give down with his Daughter. In Anfwer
to which Letter the Defendant ‘on the 1oth of the fame
Month wrote to Mr. Reeve, acknowledging the Deferes
of the Plaintiff beyond his the Defendaat’s Ability, and
adds further, you defire me to be clear, and fay what I
will lay down upon the Nail; to which, if you mean in
ready Money, my Eftate lying in Land, I can fay buc
lile; but if it be, to fay, what I will give my Daughter
at the prefent, I fay with all plainnes 1500/ in Land,
cither at Creatow or Wapnam: But if our difference in the
Value of the Land will make Mony more acceptable, I
will give the fame Sum in Mény out of the Moneys to
be raifed by Sale of Creaton, . And further [etting forch,
that in Confidence of this Promife and Agreement, the
Plaintiff married the Defendant’s Daughter, whereby fhe
would be intitled to Dower, the Plaintiffs Eftate being 500 /.
per Am. in Pofleflion, and as much more in Reverfion; and
therefore to have the faid Promife made good, and the
Land ftand charged with the 1500/ Portion, according
to the Agreement, was the Bill.

The Defendant Hart had formerly pleaded the A& of
Frauds and Perjuries, but that was over-ruled by Mr. Fuffice
Fff Charlton ;
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Charlton ; and the Defendant now by Anfwer infifted on
the Benefit of that A& of Parliament, and further fet forch
that after his Letter of the 1oth of Fan. Mr. Reeve wrote
another Letter to him to this Effe&, wiz. that fince the
Defendant refolved not to be obliged to give 500 /. more
at his Death, he left the Defendant and the Affzir as he
foond i, e¢fc. And the Defendant faid further, thac he
look'd upon this Letter to be an abfolure Waver of the
Treaty, and did not anfwer it, or after that time treat fur-
ther with Mr. Reewe or any other tonching the Marriage;
but remewed 2 former Treaty concerning his Daugheer’s
Marriage with one Mr. Harr, who had 6 or 700l per
Ann. and offered to Serde zool per Amm. on her: Bue
that before his Daughter returned home from Mr. Reewe's
Houfe, where fhe had been, the Marriage with the Plaingiff
was had, without the Defendant’s Confent or Privity ; and in-
fifted that all former Propofals were abfolutely waved by Mr.
Resve'slaft Letter; and thae if the Plainciff had any Demands
againft the Defendant, he ought to take his Remedy at
Law; and denicd he ever treated about the faid Marriage,
or made any Promifc concerning the Marriage Pordon,
after that laft Letter of Mr. Reewve’s; and infifted he oughe
not to be charged.

But it being fully in Proof, that the Defendant Hars,
upon the Receipt of Mr., Reeve’s laft Letrer, came up to
Town purpofely about this Match, and declared before
feveral Witnefles not above two Days before this Marriage,
that he would make his Promife good upon the Word of
a Priefl, and under bitter Imprecations, thac if he did not
do i, he and his Pofterity might perith, ¢&c. And Mr.
Reeve likewife depofing, that he never communicated the
Defendant’s Iaft Lerrer to the Plaineiff, bue that the fime
was wrote withont his Privity ot Knowledge, the Court
decreed the Defendant to pay the Plaintiﬁg the 15007
Portion, and that the Lands at Creaton and Wapnam thould

ftand charged with the Payment of it; and that the Phain-

tiff Mould fenle 300/l per 4m. Jointure on his Wife :
Tho’ for the Defendant it was urged, that this Promife in

Writin g
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Writing bang  difchar by a fablequent Letter in
writing, ¥ coald nocgfow be revived by Parl Dif
contfes.

It wasalfo objected, thatthe Plaintiff had good Remedy at
Law; but it was anfwered, he was proper in Equity to
charge the Lands with the Mony by Vertue of the A-

gl‘CCant.

Comes Remelesgh vertus Fhornebill. o

Is Qs
N a Bill of Review it was affigned for Error, that the Aﬁﬁ:’;‘
Defendant, who was a Sollicitor, had a Decree for his troogh fr

Fees, for which he onghe to fue at Law.  Sed wom alloca ony, it tor

sw. A Man may have a Bill for Sollicitor’s Fees only, if Jimk doe

for bufinefs done in this Court: And fo he may, where A
the bufinefs is done in another Court, if it rclates 10 2n0- the bufines i
ther Demand, the Plaintiff makes in this Coure. dome in dno-
noder De.

Carpenter verfus Bennet. eietiagte

Court.

A Man upon his Marriage havi eed to fertle his ©3€ 199
A Lands, being 1001 per it aﬁrpon him&lf for ' cper
Life, Remainder on his Wife for her Jointure, the Remain- 4 Min itet-
der in tail upon their Mue: And it appearing in the Caufe oo bie Misei
that the Husband had then contracted a Debt of yool (&40,
Tt was decreed the Land fhould be fold, the Husband’s 2 Yeronbim-

Debt be firfk paid, and the Refidue of the Mony Laid out tea o e
in 2 Purchafe of Lands to be ferded on the Wife and her Jum ne.

1 mainder ja tail
Children. indes o v
ue,

And 2 Bill of Review being brought w reverfe this Larecd 1ot
Decree, it was afligned for Error, thar the Husband had ©rydersot

andgbe Surplus

not a {ufhcient Allowance made him for his Intereft in of the Mooy

ro be laid out

the Premiffes, and that this being all his Effate, he ought and fecied oa
in Equity to have had fome Provifion made him outr of & Jic ™
the Eftate, which was decreed 10 be purchafed, for his Main.- this Decree re.

verled on a Bill
tenmance. And of Review.
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And for thefe Reafons the Lord Keeper reverfed the De-
cree, faying, it was hard to compel a Man to fell his E-
ftate for Life for feven Years Purchafe: And it was like-
wife hard the Wife fhould not allow her Husband Main-
tenance.

Cafe 200. Hincks verfus Nelthrope.

Bill to efablith “HE Bill was to eftablith an Afgrecmcnt for a Sepa-
an Agreemen? rate Miintenance for the Defendants Wife. And

for a Scparate

Mmsimerance. (amongft other things) prayed a Difcovery of feveral un-

;:,2‘:' Bio. kindneffes and hardfhips which the Defendant, as it was
};i‘;;'}:’uﬂ’n; pretended, had ufed towards his Wife to make her recede

demured.  from this Agreement. To which Difcovery the Defen-

Demurrer al-

fowed. dant demurred, for that it was not a Matter properly exa-
minable or relievable in this Court; and the Demurrer
was allowed.

Cafe z01. Lady Poulet verfus Lord Pouler.

24 Novembris.
i teer. I HE Lord Poulet, the Defendant’s Father, by Settle-
 Puas, 366, ment limitted a Term to Tuftees for the raifing of

Tem limined 4000 /. apeice for his younger Children for their Porti-
1 . . . .
ot Prions ODS, 10 be paid them ar their refpective Marriages or Ages of

g,l:il{!‘:::g;:ya- One and twenty Years, which thould firft happen; and for

beazior  paying unto them 100/ per Awn. Maintenance in the mean
Nt sem time; and after thefe Portions and Maintenance raifed, then

diesunder 21 the Refidue of the Term was to be in Truft for his

and unmarried.

Her Poniion Heir the Defendant.
‘fhall not he raif-
«cd for the bene~

fiorweAdoi-The faid Lord Poulet having two Daughters by the Plain-

niftratrix,

oewie it tiff his Second Wife, wiz. Vere and Sufamma, makes his

o Will, and thereby gives to his faid Daughters 4000/
ghpefmal E- apeice for their refpective Portions, to be raifed and paid
them in fuch Manner as by the faid Settlement is directed ;

but declares, they fhould have but one 4000/ apeice, and

not

7
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not two by the Settlement and Will, unlefs the Defendant
his Son fhould die without Iflue; in which Cafe he devi-
fed, that they fhould have 2000/. apeice more, to be paid
in the fame Manner as the 4000/

Vere, one of the Daughters, dyed being about 8 Years
of Age. The Lady Pouler the Mother takes Letters of
Adminiftration to her Daughter Pere, and exhibits a Bill
againft the Truftees and the Lord Powler the Heir ac
Law, to have her faid Daughter's Portion of 4000/
raifed and paid.

In this Cafe the Queftion was, Whether the 4000/
Portion of Mrs. Pere Poulet the Daughter did ceafe by
her Death, or fhould be raifed for the Benefit of her Ad-
miniftratrix. '

Lord Keeper faid, this was a very hard Demand in Equi-
ty; for a Joynturefs, who had already the Provifion inten-
ded her on her Marriage, and was before a Stranger in
the Family, to go away with this 4000/ and neither the
Heir nor Younger Children benefitted by it, fhe being
not to make any Diftribution.

Note, This

If the 4000/ had been to have been raifed out of the o ey

Perfonal Eftate, it had been clear, the Plaintiff muft have e 1685, and
had it; but being -here a Charge upon the Eftate of the f,ﬁfn":;‘:f;ﬁ;
Heir, he would confider of the Cafe, and advife with the the Houfe of

. LordstheDecree
]udgcs about it. . of Difimiffion
was affirried.

Coleby verfus Smith. Cafe 202.

6 Decembris,

HE Bill was brought by Coleby the Plaintff to be 1 cw

relieved againft a Purchafe made by the Defendant A,‘;:L“‘.‘ﬁ;’ s
Smith ¢ o from the Plaintiff’s Father, fuggefting that et

he had ‘been circumvented and impofed upon by the fymes thereot

Defendants. i
Ggg The
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The Defendants infifted on their Purchafe; and in this
Cafe it appeared, that there were atfirft Articles for the Pur-
chafe under Hand and Seal, and fome time after thata Con-
veyance actually made and executed in Purfuance of thefe
Articles, and the Purchafe Mony was all paid or fecured;
and after all this 2 Fine levyed by Coleby the Father to the
Purchafor, and Coleby writes a Letter to his Tenants to
attorne: And becaufe Cole?' the Son, the now Plaintiff,
fhowed himfelf difcontented ar this Purchafe, and would
have obftructed it, Coleby the Father takes a Releafe from
his Son of all his Right to thefe Lands; Which Releafe
was proved to be fo taken with an Intent to eftablifh this
Purchafe.

Ulgon the hearing of this Caufe the Lord Keeper for this
Purchafe afide, becaufe there appeared to be fome Are ufed
to perfuade Coleby the Father to fll thefe Lands, wiz.
They perfuaded him (he being almoft in his Dotage) thac
they could help him to a great Match, and told him, thac
to qualify himfelf for the Lady, it was neceffary he fhould
convert all his Land into Mony; which fhewed the Man
was purely Impofed upon; for here he fells his Land,
when he does not want Mony, and fells it to thofe, who
had fio Mony to buy, . but were to borrow ; and he is to
reccive his Mony by Inftallments; and when the whole is
received, it is much lefs than the Real Value, and the De-
fendants in a very liule time might have paid the Pur-
chafe-mony out of the Profits: And befides, the Defen-
dants never own to him, that they were to be the Purcha-
fors, buc drive on the Bargain in one Mr. Ewre's Name,
and a Letter is wrote by one of the Confederates, as from
Mr. Ewre, that he muft refolve quickly what he would do:
and that Mr. Ewre would admit of no longer delay in the
Matter, ¢ And for thefe Reafons the Lord Keeper fet a-
fide this Purchafe,

Tho' Note, it was proved, that Coleby the Father was a
fenfible Man and capable of managing his own Bufinefs,

8 and
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and had not any apparent Weaknefs upon him; and that
he was abfolute Owner of this Eftate, and mighe have
iven it away: And it was likewife proved, that after he
d conveyed away the Land, he declared if it were then
to do, he would do it again.

Childerns verfus Saxby. Cafe 203.

6 Decembris.

H E Defendants having taken out Execution in zm sge.
Breach of an Injunion of this Court, and {ome of sy, who
the Bayliffs, who ferved the Execution, having, as was al- jo et =

ledged; found out a place in 2 Wall in the Plaindiff's Houfe, ?f?fi;z E:'M
that was made up again with Bricks, wherein was hid 1 50 /. Moy bid io
and having taken away the Mony, and done great Spoil g %% 2
to the Plaintiff’s Goods, an Order was made by the late Pany.
Lord Chancellor, that the Defendants fhould make good this Execution wes
Mony to the Plintiff, and fhould fatisfie all other Da- ey o o

mage which the Plintff would fwear he had fuftained.  Swistution.

And now this Master came before the Lo#d Keeper, and
the Defendants complained of this Order as unjuft, and
withour Precedent; the moft that has been ever done in
this Court in any' fuch Cafe, was only to put the Parties
accufed to purge themfelves on Oach; buc here by this
Order the Plaindff was to be the Judge of his own Da-
mage: And that the Defendants came into Pofleflion by
Coutfe of Law, and the Bayliffs were legal Officers: If
they did any thing amifs, the Party ought to take his Re-
medy ar Law againft them, and the Plaintff ought not to
be anfwerable for their Mifdemeanours.

But the Lord Keeper held the Order to be juft; and he o Ddium S

thoughit it an idle Practice in the Courc to put a Thief Oub of tbe
; . 3 injured Party
to his Oath to accufe himfelf; for he that has ftolen, will fuficen to
not {tick to forfwear it; and thetefore in Odium Spoliatoris wrosg Doe.

the Oath of the Party injured fhould be a good Charge
upon
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upon him that has done the Wrong: and Confirmed the
former Order.

Cafe 204.
Fodem die.

i Ports verfus Potts.

Lord Keeper.

Ieis Wficient O N Exceptions to a Mafter’s Report, which had reported
or Appreatice the Defendant’s Anfwer infufficient, the Lord Keeper
to fay in his . . :

Antwer inge- declared, thar it was fufficient for a Servant or Apprentice
rber. in anfwer to a Bill for an Account, to fay in general,
civedfor bis that whatever he received, was by him received and laid

hid out sgsin out again by his Mafter’s Order.

by his Order.
Vid, ante Cafe
81 > 127,

Gate 205. 1 D€ Cafe of Alderman Backwell's Creditors.

Vid. ante Cafe

142. .
Commiffion of S OME of Alderman Backwell's Creditors having upon
Bt \) a Petition to the Lord Keeper obtained a Commiffion
S::;:{i':::inot the of Bankruptcy againft him, the Commiffioners far and
Creditors - found him a Bankrupt, and made an Affignment, and
tﬁf‘éfp":{;;thep Aldcrman' Backwell dies in Holland. His Son and
Appliaion of Heir agrees with all the Creditors, who had Petitioned

who had not_for this Commiffion, and thereupon obtains a Superfedeas ;
o i o afterwards the other Creditors hearing of it, they Pe.
tition the Lord Keeper to grant a Procedendo, becaufe 2
Commiffion being once granted, and an Affignment made,
that was a Truft for all the Creditors of Alderman Back-
awell, that thould come in within the four Months, which
they intended to do, and infifted that the Commiffion
could not be regularly difcharged, till after the four Months
were paft; and tho’ it had been fometimes done in other
Cafes, yet that was where the Creditors might have the
fame Benefit by a new Commiffion; but in this Cafe the
Bankrupt being dead, if this Commiffion fhould ftand
Superfeded, the Creditors were without Remedy; and in-
fifted this was a Fraud and Contrivance berwixt the Heir
and the other Creditors to defeat them of their juft Debs,
and;ought not to be Countenanced in Equity: And that

they
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they relyed upon it, that they might at any time within
the four Months have come in, and have had the Benefic
of this Commiffion, otherwife they themfelves would have
petitioned for a Commiffion againft him.

But the Lord Keeper declared, that in any Cafe, where
all the Creditors that Petitioned for 2 Commiflion, would
afterwards agree to have it difcharged, he would never
fcruple to difcharge that Commiffion; and in this Cafe
mentioned how inconvenient it would be to revive the
Commiflion; for Alderman Backwell had Traded confi-
derably fince fuch time as the Commiffioners had found
him a Bankrupt, and that all the Compofition-mony
that his Son had paid to his Father's Creditors muft be
refunded,” and that many other Inconveniericies would en-
fue; and thar he had all along determined with himfelf
not to revoke this Superfedeas, but had deliberated upon
ir, that the other Creditors might make the beft Terms
they could with the Heir, and when they have been fairly
offered, if they ftood in their own light, they muft blame
themfelves for it: And declared, he would not revoke the
Superfedeas, nor grant 2 Procedendo.

Carnefew verfus Arfeott. Cafe 6.

tg Dec:mbris.
\ N 2 Demurrer to 2 Bill of Review, the Cafe was; 15
the Plaindff had granted an Annuity out of certain an Asasiy i

Lands in Cormwall to the Defendant, with a Claufe of &=l ost of

Diftrefs and nomée peme, and a Power to enter and detain till ::n?'r:ésm-
on Pay-

he was fadisfied all Rent in Arrear, and the nomine peme. mea of s Sum
The Annuitant exhibits a Bill, faggelting that there was M-
no Diftrefs to be found upon the Land, but chat it lay cmer betore
Wafte, and that if he fhould enter, he could make no fog e s
Profic thereof by reafon the Land was covered with fome J7eivif”
old Incumbrances; and his Stock would be {wept away ; the Asity.
and the Annuity being redeemable on Payment of a Sum

of Mony, he pray'd the Defendant might be abfolutely

Hhh fore-



210 De %orm. 5. Mich, 1883, g

foreclofed, evem:of the Lund mv' felf; amd &t was o decrard
vx Parite by e Lol hancellor Notrigham.

And now ic wasafligred for Extor by nhe Phaeeiff, ia
the Bill of Review, that he ought not to be fereclofed of
the Land it flf; b nr moft eoukd be only foreciofed
from rodeemimg the Arnuity; and dun die womine pi2me’s
thould srun upon him; and of ‘thet Opinion was the Tond
Koeper, .and thusefore veverfed xlte Decree,

Cafe 207. Heighter verfus Starman.

15 Decembris,

In Court A N Adaniniftratrix esid her ewo Ghildetn being Inei-

Lord Keeper.
Adrainifirausix tled to 4 deake of @ Houlo, they all threc agree

. to -make -the Dlainedf 2 Loafe fir Ton' Years &¢ a certsin
wledoalek Rent.  The Adminiftratix withdhe Privity-of the other two
agreed by Parol hawing exocuted {uch Leale; the Bill was o compel the
to make a . . .
Laf thecof Other two to cxocite the e likewile,
to 7. 5.
The Admi-
mtarix e The Defondants pleaded ¢he Stattiee of Fremds and Per-
Upon 1 Bil furies ; the Agreement made with shom mot being reduced
e ¢ into Writing.

other two to
join, they can'’t

Preof mans,  But the Lord Keeper over-roled the Plea, and held thae

tute of Frauds,

&e the Adminiftratrix having executed the Leafe, this Cafe
was oat of the Statute, '

Cafe 208. Sewell verfus Muffon.
e e Creditor having :Erced with his Debeor to take.a
ks N\ Sum of Mony lefs than his Debe, fo as it was

&",“’; ‘,,...“f paid precifely by fuch a Day; he fails of Payment, and
e now beings his Bill, fuggefting fome equicable Excules,

nothbugg paid Why he did not. pay pICledy at che Day; and 'dlat hﬁ
s or e tendered the Money within a Day or two afterwatds, and

Sues for the

whoe e that the Defendane refufed o accept i, and Sued for the

Debtor not

relievable. Whnlt at Law.
Vi To
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To this the Defendant demurred, for that the Bill con-
tained no Equity: and infifted,, that when he made an A-
greement in favour of the Plairtiiff, he might reftrain and

ualify it, as he thoughe fic; and that the Phintiff having

iled of Aszent’ at.the Day, the Defendant was not now
beund by the Agreanens, ar obliged ta take lefi dian
his juft Debt.

Lord Keeper allowed the Demurrer, and faid, Cujus eff da-
re ejus eft difponere.

D E
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DE
Termino S. Hillarii,
25 & 36 Car’ II. 1683.

In CuriA CANCELLARIE

Stephens verfus Dr. Berry,

Cafe 200:

35 Januarii,

Ry HE Plaintiff exhibits his Bill to be relieved touching
"The Chancel- fome Lands in Corwwall, and the Defendant being

oot Head of Exeter College in Oxford, pleads the Privilege of
noc Juitéicion the Univerfity of Oxford, and that he ought to be Sued in

of Matters of

e the Pice-Chancellor’s Court in Oxford only.

But his Plea was over-ruled; for that Matters of Free-
hold are excepted out of the Patent to the Univerfity,
and their Court can at beft have but a lame Jurifdi&ion, as
to Lands in Cormwall.

Cafe 110, Stapleton verfus Sherrard.

Esdern deo

Bil o dteores " HE -Bill fers forth thae the Plaintiff was inticled to
pant of the certain Lands, as Remainder Man in Tail, and
Frecbod, ke Prays 2 Difcovery, who was the Tenant of the Frechold,

order to bring

:ﬁﬁo:;d’;: that he might know againft whom to bring his Formedon.

7d.mt et To this the Defendant pleaded a Fise and Now-claim in
Bar, and likewife demurzed.

The
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~ The Lord Keeper inclined that the Demurrer was good;
for that one fhall not have a Bill here in any Cafe to dif
cover a Tenant to the Precipe, for there are ways to know
it without; tho' the Cale of Bickerton and Bickertom was
cited, where fuch a Demurrer was difallowed. But the
Matter in the Principal Cafe went off upon the. Plea,
which was allowed to be good: For tho after the Fine katry of Re-
levied the Plaintiff had made his Enay, yer that would Jimes, M

within five

not do; the Fine being; levied by Tenarit in Tail, which Yo = .

made a difcontinuance of the Eftate, and therefore the Tenan in

Plaintiff muft make his Claim by Action. e i R
for the Finebe-

i . 1. . ing a Difcon-
Afterwards the Matter of this Demurrer COMING ON O tinuance, he

be argued again on the sth of February following, the ;’,'-;g'é‘,:i‘,’n“;‘,“
Demurrer was allowed to be good. _ Adtion.,

Brend verfus Brend.

Cafe 211.
. . . . Eodemn die.
"TPON a Demurrer to a Bill of Rewiew, the Cale: b Re.
was this. The Defendant had a Jointure in fome j s marics
Houfes in London before the Fire, of 100l per Am. The 2 Joinwet of

oufes, which
Houfes are burnt down, and then the Wife and Husband are bundowa,
borrow 1506/ to build upon the Ground, and levy a e T,

Fifie fur concefs. for 99 Years, if the Wife lived fo long, r':;il:l,ﬁ::dfw
and a Deed is made between the Conufee and the Flus- . and by

band, wherein the Husband covenants to repay the Mort- e ™
gage-money with Intereft: And the Equity of Redemption jé Conse
is %imitted to the Husband and his Heirs, but the Wife is Redemprion is
no Party to this Deed : The Husband expends 3 or 40001/ o "
in building upon this Ground, and dies; the Queftion i Heis te,
was, whccﬁcr the Jointrefs or the Heir of the Husband inBuidiog, wd
thould redeem. The Lord Chancellor Nottingham had de- e e the
creed it to the Wife, and now upon arguing the Demur- Wite ad not
rer, the Lord Keeper was of the fame Opinion; for that dem.

the Wife was no Party to the Deed of Redemife, by which

the Redemption was limitted to the Husband; and the

Wife being a Jointrefs, and having granted a Term for

111 Years
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See the nexs
Cafe.

Caft 212
a5 Januarii-
In Court
Lord Keeper.
Ante Cafe 6,

Poft Caft 227.

Years only out of her Eftate for Life, there refls a Re-
verfion in her, which naturally atrradks the Redemption;
and faid, if the Caufe had come originally before him,
and there had been Affers fuffitient, t%lc Husband having
Cavenanted to pay .this Mony, he would have decreed 1t
clear to the Wife: It was as litde as a Husband could
reafonably do, te rebuild the Houfes, and put his Wife’s
Jointure in as good Plight, as it was before: And there-
fore allowed the Demurrer to the Bill of Review.

In this Cafe a Debate arofe touching the ftating of the
Matters of Fa& in a Decree, and it was complained,
that the Regiffers now drew up Decrees in fuch a manner,
as that no Bill of Rewiew c¢ould be brought; for they only
recite the Bill and Anfwer, and then acﬁi, that upon the
reading of the Proofs, and hearing what was alledged on
cither Side, it was decreed fo and fo; and never mention
what particular Faéts were allowed by the Court to be
{ufficiently proved, and what not; thatfo upon a Bill of
Rewiew it might appear to the Court upon what Fadts the
Decree was grounded.

The Lord Keeper declared, he would not allow of that
way of drawing up Decrees in general ; but that the Fa@s
that were proved, - and allowecf by the Court as proved,
thould be particularly {o mentioned in the Decree; other-
wife, if a Bill of Rewiew was brought, thofe Facts fhould
be taken as not proved. For ell¢ a Decree could never be
reverfed by a Bill of Rewiew, but all erroneous Decrees
muft be reverfed upon Appeals. |

Bonbam verfus Newcomb.

T HIS Cafe came now before the Court upon a De-
murrer to 2 Bill of Review to reverfe a Decree
made in this Caufe by the Eord Chancellor Nottingham:
And the Error affigned was, that the Defendant Newwcomb

oughe
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ought not to be admitted o a Redemprion againft his Ex-
prefs Agreement in the Mortgage-deed to redeem within a
certain Time, or otherwife that the Eftate fhould be irre-

deemable. ‘
It was argued for the Demurrer,

Firfl, Thit an Eftae could not ‘be a Mortgage at one
time, and afterwards become an abfolute Purchafe, by one
.and the fame Deed.

Szcomdly, That the Mortgagee in this Cafe had 4 proper
Remedy, and might have made his Eftate abfolute in a le-
gal Courfe, wiz. by exhibiting a Bill to foreclofe the
Mortgagor of the Equity of Redemption: and they cited
the Cafg of Yeildmington and Gardiner, where the Mortga-
yor was to redeem during Life only, and yet his Heir ad-
mitted to the Redemipdon; and Sir Robers Fafow's Cafe,
where an Eftate was to go to his Wife and her Heirs, unlefs a
fufficient Jointure were fettled wichin fuch a time limiteed
in the Deed, and the Café of Howard and Harvis. te Cofe 1.

Bat as to chat Cafe, it was anfwered, tho' thete was A
?mliﬁed Redemiptiony yet there was an Exptels Cavenant
or Repayment of the Mortgage-mony, and {6 it was in
the Power of the Mortgagee to.make it a Mortgage at any
time.

But the Lord Keeper iticlined to freveifé the Decree, ot
that modus & comventio vimcumt legem; and all Cordi-
tional Purchales or Batgdins muft not be turned into
Mortgages: And faid, that where there is 4 Condition ot
Covenant, that is good and binding in Law, Equity will
nor take it away.

It was objeted againlt the Bill of Rewiew, that

they had affigned Errors colleted from the Proofs in
8 the
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the Caufe, that did not appear irr the ‘Body of the
Decree.

see the it But the Lord Keeper obferved, that was occafioned

precedingCae by the ill Way they had got of late in drawing up De-
crees in general, without particularly ftating the matters
of Fa&: And faid the Phindff in a Biﬁ of Review
fhould not be concluded by it; unlefs the Marter of
Fa& were particularly ftated in the Decree.

At laft it was agreed by the Council to wave the fign-
ing and inrolling the Decree by Confent, and to hear the
Caufe again de Integyo.

Cafe 213. Civil verfus Rich.

29 Januarii. ‘

imixeger. T T VHE Cuftom of the City of London touching Or-
2Ch.Rep. 160. phans was certified to be; That where an Heir or

by s Coheir had a real Eftate fertled on him by the Father, that
Femmof - the fame was out of the Cuftom of the City of London;

g wp and tho' the Father fhould afterwards declare the fame to

;‘;g;“’w?"‘:ﬁi be a full Advancement for fuch Child, yet that was no Bar

fuch Settlement 1 3 3 :
fuchSerdment £0 his Orphanage part, neither was it to be brought into

Farher to be 3 Hotch-pot ;  but was clearly out of the Cuftom.,
full Advance-
ment.

amecfe s And it was faid, that by the Caftom of the City of London,
a chid s where a Child is married with the Father’s Confent, and

vanced in Mar-

riage with a there is 4 Portion' given in"Matriage, fuch Child is debar-

Porton & v, Ted from claiming any benefit of the Orphanage Part;
phassge Pt unlefs the Father thall by writing under his Hand and Seal

cinty of fuch ot only declare, that fuch Child was not fully advanced,

porton appers but likewife mention in certain, how much the Portion
de he Fathers given in Marriage did amount unto; that fo it may appear,
Zne cae 18 What Sum is to be broughe into Hotch-por.

’ Feffereys
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Feffereys verlus Small. Cafe 214,

3Eodem die.

. I W O Perfons having jointly flock'd 2 Farm, and , G

A A . Lord Keeper.

Occupyed it as Joint-tenants, the Bill was to be re- Two pefons
liev'd againft Survivorthip, one of them being dead: And P and.
tho’ it was proved in the Caufe, that the deceafed was in- jointly.
formed, wEat the Confequence of Law was in Cafe he o bs':vgﬂ-&
thould dye, and that he thereupon replyed, he was content ®¥
the Stock fhould Survive; yet the Lord Keeper was clear of
Opinion, that the Plaintiff ought to be relieved : and faid, suif rwo ke
if the Farm had been taken jointly by them, and proved 3% joindly
a good Bargain, there the Survivor fhould have had the La fal sur-
benefit of it; but asto a Stock imployed in way of Trade, ©
that fhould in no cafe Survive. The Cuftom of Mer-
chants, as to Bills of Exchange, is now extended to Inland
Bills; and the Cuftom of Merchants, is extended to all Not necefiry
Traders, to exclude Survivorthip: and tho’ it is common gopAa::‘ncel::hi;f
for Traders in Articles of Copartnerfhip to provide againft 2 Forde x|
Survivorthip ; yet that is more than is neceffary: and he fip. ’
faid, he took the diftin&tion to be, where two become Where two
Joint-tenants or joincly Interefted in a thing by way of Gife teehedby way
or the like, there the fame fhall be fubject to all the con- fope i,

fequences of Law ; but as toa joint Undertaking in the way pac. Otber-
wife in a joint

of Trade or the like, it is otherwife: and decreed for the Undernking in
Plaintiff accordingly. the way of

Domina Speake verfus Domina Speake.  Cte 5.
Eodem dic.

HE Bill was to have a Jointure, defective in Value, L,",'f}','f;.,
made good; the Husband having Covenanted, that A M cove-

. ey . naots, thar
the Lands fettled for the Plaindff’s Jointure were 400 L. per Lands foted
Ann. whereas they were but 3501 for 2 Joinware

Yeurly Value.

This relates
The Defendant was decreed to perform the Covenant only tothesine

. . - . . e -
in Specie; but the Value of the Lands were to be Eftimated, mens, smd or
K k k astottheuhot

the Husband
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as they were at the time of the Jointure fettled, and not
according to the prefent Value; Rents being now much
fallen every where: but if the Covenant had been that they
were of 400 /. per Amn. and fhould fo continue, then they
fhould have been made up full 400/ per dne. at this
time.

seement for It Was Objected for the Defendant, that this Covenant
;,ffema',‘f;u:’ru. for the Value was only in the firft Articles, and not in the
anceof Arices Tointure Deed; and that therefore the Articles being Exe-

Covenancinthe cuted, and this Settlement of a Jointure, wherein there is
Articles that the
Lands are of 00 Covenant as to the Value, accepted as a Performance

fucha Yty of the Articles, the Plaintiff ought not now to refort back
omired in the o the Covenant; and tho’ this Settlement was made when
Ths Cove. the Plaintiff was an Infant and a2 Feme Covert, and
ount doth fub- {5 no Acceptance of hers could conclude her, yet it was

accepted by her Father, with whom the Artcles were

made, and he tranfacted this whole Affair on her behalf.
Sed nom allocatur.

Cae 216, Hoby verfus Hoby.
. Eodem die.

In Conrt HE Bill was to be reliev'd againft an Affignment of
;I(;‘.‘l:(e:.?:o- Dower by the Sheriff, which in the Bill was charged

Bquiy wil re- to be fraudulently done; there being affigned to the Defen-
fgniea dant for her Dower, one full third part of the Lands,
peril Mg which amounted to 300l per Awn. and in this Third
by the sherifl. part there was a Cole-work, which One Year with another
was worth 300l per Am. beyond all Charges; and yet
no Confideration was had of it in the Affienment of this
Power: and. it likewife appeared, thar the Defendant's
own Bather was the only. Perfon that on, the behalf of the
Infants the Children defended the Writ of Dower, and,
appeared to fee the fame fet, out, which look'd like 2 Col-
lufion : and the Plaintiff’s Council offering, that the Defen-
dant thould have one Intire Third' both of Land and Ceal-
works, and that- by way of a Rentcharge on the whele,

1 the
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the Court ordered, fhe fhould accept thereof; or that o-
therwife a new Affignment of Dower fhould be made: and
the took time to confider of it.

Cafe 217.

Reeve verfus Reeve. pryu]
In Cours

I HE Cafe was, Sir Richard Reeve having Iffue by a l’;‘ ’c‘;‘::“
former Venter, by Deed charges his Lands at Bicker- Land ia D.

ten for the Payment of 3000/ Portiont to his Daugheer, .',f,i'fl.’,,:pl::,’;:

and afterwards marries a fecond Wife, and makes her a by 2 ft

Jointure of a Moiety of thefe Lands at Bickerton, the e

without taking notice of this Charge of 3000/ He af- bt

terwards by his Will, thinking that this 3000 1. charged fythe Joiure

as aforefaid would be good againft the Jointure, takes no- 1”gif:-vf;fl:i:“!‘fm
tice thereof, and devifes to his Wife other Lands in Zork- :&%ﬁ;eof
JSire in licu of her Jointure in Bickerton, and dies. &E’E*‘%‘;
The Wife and the Son and Heir agree together to de- 'V‘ZI{:T,T d
fear the Daughter of her 3000l Portion; and therefore [ Laods i
the Wife ﬁ:vgng that the Settlement, which was made on The Wik by
her Marriage, tho fubfequent in time, would yet prevail il
againft this Charge of 3000 L which was voluntary and fheee
fraudulent as torE:r, fhe adheres to her Jointure, and re- Decrend
fufesto accept of the Devife. The Daugher's Bill is to be fhouk hold the
relicved. i s
pid,
The Lord Reeper decreed, the Plaintff fhould hold fack
Part of the Lands in Torksire, as fhould be equal in Va-
lue to fiach of the Lands in Bickertow as. were comprifed!

within the Jointure, until her Portion was raifed.

Creffer verfus Kestleby. Cale 218.

In Conrt.
T HE Bill was that the Plaintiff’s Fatherby Semlement ‘f,;:,m'i‘
on his firft Marriage was only Tenant for Life, or elfe i tbe Disjun-

Tenant in fpecial tail, and the Plaintff was the cldeft Son-g.l..zﬁ'n:h:fyqﬁ
of ei:::y;;.e
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of that Marriage; and that the Defendant claimed by 2
fubfequent Setdement, having notice of the ficlt.

The Defendant pleaded a Fine levyed by the Father,
and fet forth her Tite under the fecond Settlement, and
infifted fhe was a Purchafor, but did not plead fhe had
no Notice of the firft Settlement.

Lord Keeper, the Bill being in the disjunétive, the Defen-
dant might take it cither way; and having pleaded a Fine,

which is a Bar, fuppofing the Father to be Tenant in Tail,
allowed the Plea.

Cafe 115. Earl of Newburg verfus Wren.
In .
Lurd R HE Plaintiff’s Bill was to foreclofe the Defendant,

- After a Bill

brought in the and the Defendant pleaded, that he had already ex-
Excheuer 0 hibited a Bill againft the now Plaintiff in the Excheguer to
Defdants  redeem, to which Bill the Defendant there (the now Plain-
T hioun tiff) had anfwered ; and the fubje@ marter of that Suitbein
b ey the fame with the Plaintiff’s Bill in this Court, the Defen-
of the former  dant pleaded the Pendency and Priority of the former Suit
if;,'j,k"“ in the Exchequer, in Bar to the Plaintff’s Bill here.

And for the Plea it was argued by the Sollicitor -General
and others, that this Bill here was but in the nature of a
Crofs Bill to that in the Exchequer, which the now Plain-
tift might have exhibited there, and then one Account of
the Profits would have ferved for all, and it was vexatious
in the Plaintiff to bring the fame Marter in Iffe in ano-
ther Court at the fame time: And if the Deputy Re-
membrancer in the Exchequer fhould take the Account one
way, and a Mafler here thould take it another, it would
breed Confufion : and if this Court fhould be of an Opi-
nion, that there ought to be no Redemption, and the
Exchequer fhould decree 2 Redemption, the Jurifdictions
woulcf clah: And therefore w0 avoid thefe Inconve-

niencies
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niencies. Priority of Suit ought to give JurifdiGtion to the
Exchequer.

But the Lord Keeper over-ruled the Plea, and fid, this
Court muft deny Juftice to none; and a Phintiff has a
Liberty to commence his Suit in what Court he thinks fi;
and the Chancery was the higheft Court of Equity: and tho’ cout of ex-
the Exchequer was an antient Court of Equity; yet the (172"

vate Court,

fame was %ut a private Court, and its ]urifdi&ion propetly and i's proper
. . . Jurifdi&ion

was only for getting in the King's Revenue, and for the concers only

King's Officers; and they ought to keep within their proper o 5 s

bounds: and if there thould happen any of the Inconve- KingsOficers
niencies mentioned by Mr. Sollicitor, there are feveral Prece- This Court has

dents, that Injunions have gone to the Exchequer in fuch & 5
Cales. Court of Ex:
cheguer,

And the Plaintiff’s Council urged the Cafe was much
ftronger, for the Defendant Wrenn had bought one Dayly’s
Title, and Doyly's Title was from one Ball, who had for-
merly exhibited his Bill to redeem in this Court, and upon
hearing his Bill was difmifsd; fo that.in truth this Court
was h%(‘t pofleffled of the Caufe, and this Difmiffion was
afterwards Pleaded in the Exchequer, and Doyly was privy
to it, but the Court of Exchequer difallow’d the Plea.

Lord Keeper declared his Opinion to be, that in any Cafe
if the Mortgagor exhibited a Bill to redeem in'the Excheguer,
that the Defendant there fhould be at Liberty to exhibit a
Bill to foreclofe in this Court: and over-rul'd the Plea, and
orderd the Defendant to pay Cofts.

Sir Fo. Lowther verlus Carill.

Cafe 220.
Eodem die.

~ HE Defendant havinF agreed to purchale a Leafe of i cour

.. Lord Keeper.
the Plainciff, the Leale was drawn and fome Altera- ; syrees'by

tions made in it by the Defendant’s Council, and it was prol wit 2
afterwards Ingroffed and fent down into the Country to whic is

drawn, and
L 1 | 1 thC zl::n perufed
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wnd coneted the Plaintiff to be executed, who accordingly executed the
by dsCounclh e : Bue the Leafe not being return’d within the time
lugoftd and aﬁ;ccd on, but kept in the Country three Months longer
whehes this than it ought to have been, and the Defendant au‘Pon en-
B i e quiry finding fhe Was to pay too much for this Leafe, when
Frauds ast0 4. :}-m Deed was returned, fthe refusd to accept it, or to

Execute a Counter part. The Plaintiffs Bill was to compell

her to it.

The Defendant Pleaded in Bar the At of Frayds and
Perjuries, and that fhe had not fign'd any Agreement in
Writing,

And for the Defendant it was ftronger infifted, that by
the Letter and Meaning of the A& of Parliament the Defen-
dant ought not to be bound by this Agreement, fhe or
her Agent having not fign'd the fame; and tho' Sir Fo.
Lowther had executed the Leafe on his Part, yet the Defen-
dant ought not to be bound, the Words of the A& being
that the Agreement muft be fign'd by the Party that is to
be bound by it.  °

Eord Keeper orderd the Defendant to Anfwer, and to
{ave the benefit of the Plea to the hearing.

Cafe 221, Hayward verfus Angell.

6 Februar.

Lord Keeper U PON a Demurrer to a Bill of Review upon a
porons g Decree made by the Lord Chancellor Notti?gbam, the
Dughersopon Error affigned was, That the Defendant's Wife'’s Father
miata e having  given Portions to his Daughters, in cafe they
Lands o the fhould reﬁﬁfé to his Heir their Right to certain Lands, one
wihour Re- Of the Daughters happened to dye before fhe had given
i e any fuch Releafe, and therefore the Heir refusd to pay
o ot e the Portions; and thereupon the other Daughters having
i be paid,  exhibited their Bill to be refievd, they were difmiffed;

whereas the Portion was two thoufand Pounds to each
' o Daughyer,
')



In Curia Cancellarie. 223

Daughter, and the Land to be Releas’d was not worth
sool. and the Performance of the Condition was prevent-
ed by the A& of God.

For the Demurrer it was argu'd, that this was a Con-
dition precedent, and being not petrformed there could be
no Releif; and cited: Fry and Porter's Cafe, and thar this
Cafe was much ftronger than that; for the Words are,
#f his Daughters fbould Releafe then he appointed them fuch and
fuch Portions upon Condition they fhould Releafe, cbec. fo that
the Condition was double; and is as full as can poffibly
be Penn'd, to exclude the Daughters from all benefic of
their Portions, unlefs they fhould Releafe: and Serjeant
Maynard would have it to be ftronger than an Ordinary
Condition Precedent, it being, If they fhould Releafe then
he gave ¢dc. and faid, there was a difference between a
Condition in the giving a Portion, and a Portion given
upon Condition ; é: in the former Cafe the Portion does
never arife unlefs the Condition is performed.

But the Lord Keeper inclin’d to over-rule the Demurrer:
and faid, in all Cafes where the Matter lies in Compen-
fation, be the Condition precedent or fubfequent, he
thought there ought to be Relief. And by Agreement the
figning and inroﬁing the Decree was fet afide, and the
Caufe to be heard de Integyo.

Sir Fames Jfobnfon verlus Defmineere., . ,,,

9 Februar.
In Court

’I“ HE Phintiff's Bill was an Appeal from a Decree of ., .

the Court of Poficies and Affurances in London; deceeo ci the
Court o Policies

whereby the Defendant below not appearing upon the wg sgmme
firft Summons, the Bill was ordered to be taken pro confeffo o e
againft him: and for the Plaintiff it was infifted, that tho’ the Bil there

o ken pro
by the Stat. 43 Eliz. cap. 12. and the Statute 14 Car. 2. g ofs
¢cap. 23. the Commifli dina fi tha ficlt Sum-

. 23, ommiflioners may procced in a fummary ¥
Courfe without formalities of Pleadings, yet it was very

€X-
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extraordinary to take a Bill pro confeffo upon the firft Sum-
mons; and they oughe at leaft to have had the Allega-
tions in the Bill proved, before they proceeded to make
fuch Order: AncF it was faid, tho’ the Courfe in this
Court now is to take a Bill pro confeffo after the Party has
once appeared and ftands out in Contempr, dll the Plain-
tiff is got to the end of the line, and has run through all
the Procefs of the Court againft him; yet formerly this
Court did not do it, even in that Cafe, without putting
the Plaintiff to prove the Subftance of his Bill.

Whereupon the Lord Keeper reverfed the Decree: And
tho in this Cafe the Appeal was not brought within two
Months after the Decree, according to the faid A¢t of the
43 Eliz. yet in regard the Defendant could not make out,
that the now Plaintiff had been fairly Summoned, the Lord
Keeper admitted the Appeal; and thereupon the Parties
agreed to try the Matter in an A&ion on the Cale, the
Plaintiff by Order being not to infift upon the Statute of
Limitations.

Attorney General verfus Syderfen.

Cafe 223.
11 Februarii.

In Cours R. Syderfen, the Defendant’s Brother, having by his
Dt:‘:fpm Will (amongft other things) charged a Manor in

oool forfch the Weff of England with the raifing 1000 /. out of the
fruor had by Profits, 7o be applyed to fuch charitable Ufe as be had by Wri-
poms o o 1ing under bis Hand formerly diretted, and no fuch Writing
fuch Wriig being to be found; and the Defendant his Brother an

ford heking Heir at Law being in Poffeflion of the Eftate; the Bill
i Was brought in the Name of the Atrorney Gemeral at the

fame was de. Relation of the Governours of Chriff's Hofpital, fetting forth
gy the Will, and that no fuch Writing as was mentioned
therein was now to be found, and that therefore the Ap-

plication of this Charity was in the King, and charging

that the Teftator in his Life-time had frequenty expreffed

his good Intentions towards this Hofpital; and that the

King
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King being informed that there was no fuch Writing to be
found as aforefaid, had been gracioufly pleafed to declare his
Will and Pleafure to be, that this Mony fhould be laid out
for the Benefit of the Mathematical Boys, which were of
his own Foundation in Chriff's Hofpital; and it was therefore
prayed, that the fame mighe be fo applyed.

The Defendant by Anfwer confeffed the Will, but thac
the Writing therein referred unto was not to befound; and
that he believed if any fuch Writing was at any rime made
by the Teftator, it was afterwards by him revoked and
cancelled; for that fubfequent to the making of this Will,
he had charged feveral greac Sums of Mony upon his
Land, and that the whole Eftatc would {carce amount to
anfwer all the Charges thercon, and the Heir would be
difinherited and left without any Provifion.

Lord Keeper, It is no Queftion buc the Charity being
now general and indefinite, (this Writing not being to be
found) the Application of this Mony is now in the King;
and his Majefty having declared his Pleafure to have it
difpofed for the Benefit of the Mathematical Boys of his
Foundation in Chriffs Hofpital, he thought it could not be
better laid out: And tho’ by the Will it was directed to
be raifed out of the Profits, yet it being a grofs Sum, he
thoughe it would carry Intereft to the time it fhould be
paid, and raifed out of the Profits: And for as much as
by the Will it was intended to be a Permanent Charity,
he referred it to a Mafter, who by the Approbation of
Mr. Attorney General thould fee it laid out in Land for the
Benefit of the faid Mathematical Boys, and decreed the fame
accordingly. And cited the Cafe of Frier verfus Peacock
in this Court; where Fryer the Teftator had given feveral
particular Charities by his Will, and devifed the Surplus
for the good of Poor People for ever; and a Bill being A peic for
brought, that the Surplus which was devifed indefinitely, ;,'.’,‘o,“';:,,,:_f
might be applyed for the Benefit of Chrif's Hofpital by Wik o

the King’s Direction, it was fo decreed ; altho’ there were poor i, the King

M mm Kindred gl
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Kindred of the Teftator’s, who infifted, they were within
the Equity of that genéral Devife to a Charity.

Note, In this Cafe the Defetrdait by the Decree was to
be indemnifted againft the Wtiting referred nato inn the
Bill, in cafe it fiould be aftetwards found.

Basket verfus Peirce.

Cafe 224.

Eodem dic.

b Cowrt Man by his Will deviles his Lands to Ttiiftees for
L"‘;:",:ﬁ 99 Years, for the Payment of his Debts and Le-

m$¢ gacies, and afterwards in cafe they fhould nor a&t and take
over vien upon them the Truft within Six Months after his Death,
Fine and &- thent he devifed the (aid Lands to another and his Heirs in
ad there we Truft to pay his Débts and Legaciés, and afterwards to 4
™ in Tail, Remainder in Tail to B. A4 levies a Fine, and

of‘;jf;‘,;‘if;; dyes without Iffue.  Five Years pafs and Now-claim.

Remainder
Mot The Queftion was, whether this Fine by Cefuy que truff

in Tail, and Non-¢laim, thould bar the Remainder Man in
Tail: And the Lerd Keeper was of Opinion, that it fhould :
For equitable Rights ate as well to be bound by Fines, as
Actions ahd Titles at Law; and cited the Cafe of Free-
man and Barnes, where a Fine by Ceffuy que truft was ad-
judged a good Fine and Barr; and he was of Opinion, that
it would bind at Law.

_ But it being urged for the Plaintiff, that in the Cafe of
Freeman and Barwes, there the Fine was levyed by the
Ceftay que tryff that had the whole endire Eftate in him,
and fo was to work upon his 6wh Equity only; but here
the Céftuy gue truff had but an Eftate Tail only, which was

ent, and chere were othtr Remainders over: Aad they
id infift in this Cafe, that the Remainder Man was not
batred by Nen-claim; for that all the Debts and Legacies
were not paid, and fo his Title was not commenced; and
the Term for 99 Years did {ubfift, and was ot expired;

and
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and it was infilted, thar the entire Eftate at Law being in
the Truftee, he ought to have enued, and it was a-

gainft Equity to fuffer the Ceffui que truff to be barred
by Non-(clhim for the Laches of his Truftee.

Whereupon the Lord Keeper decreed the Truftee thould
give leave to the Plaintiff co bring an A@ion in his Name
to try his Tide; and faid it being a Title at Law, he would
not determine it himfelf; tho’ his Opinion was, that the
Plaintiff was barred.

Phillips verfus Duke of Bucks. Cafe 221.

Eodem die.
In Court.
Lord Keeper.

FPVHE Cafe was; thar Mr. Phillips having formerly « wmics for

treated with the Duke of Bucks for the Purchafe of of s Etue,
the Manors of Sheapefbead and Garrowden in the County [ 8o
of Leiceffer, and not agreeing upon the Price, the Treaty o whom 2
broke oft: But to compafs this Purchafe Mr. Philllps pro- toobige, butin
cured Mr. Niccoll, the Lord Chancellor Nottinghan's Secreta- o monz:
1y, to negotiate this Matter for him; and it being preten- by the means

ded to the Duke (as was proved in this Caufe) chat this et
Purchafe was for the Lord Chancellor, or for the Sollicitor ,‘;’;,"-,f, willzot
General his Son, the Dake declared himfelf willing to ob- dr=an Exe-
lige any of that Family; and faid, if the Lord Chancellor avices.
would pleae any way to fatisfie himfelf of the Value of the

Efttare, ie fhould fec his own Price. Afterwards Mr. Nic-

coll agreed with Hemmings, a Land Jobber, whom the

Duke %;rad imployed in this Affair, to buy this Eftate for
28000/, And thereupon the Duke and Mr. Niccoll enter-

ed into Articles, whereby the Duke did mention to grant,

bargain and fell this Eftate to Niccoll and his Heirs in the

Prefent Tenfe: and Niccoll covenants o pay 28000 L

for this Purchafe, at fuch times as were therein mentioned;

and both of them fealing cach part of the Indenture, they

were both Originals: and Nicooll goes immediately, * and

I ac~
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acknowledges before a Maffer in Chancery the Deed in his
Cuftody, and gets it inrolled.

The Duke afterwards difcovering this Purchafe was in
tuft for Mr. Phillips, looks on himfelf as ill ufed in this
matter, and refufes to perform the Articles, or to execute
Conveyances: But one Article being, that it fhould be
lawful for the Purchafor to fue in the Duke’s Name to
compel his Truftees to convey and his Mortgagees to af-
fign to Mr. Niccoll, Phillips and Niccoll exhibit a Bill and
make the Duke 2 party Plaindff againft the Truftees and
Mortgagee, fetting forth the Articles, and that the Purchafe
was in truft for Phillips, and praying the Defendants mighe
convey and affign to the Plaintiff Phillips.

Afterwards the Duke upona Motion, affirming that the Bill
was exhibited in his Name without his Privity or Confent,
gets his Name ftruck out of the Bill: Then Mr. Phillips
amends his Bill, and makes the Duke a Defendant, and as
againft him prays an execution of the Articles in Specie. The
Truftees and Mortgagees anfwer. But the Duke ftands outtoa
Sequeftration; and then the Plaintiffs goon againft the Tru-
ftees and Mortgages without the Dauke, and obtain 2 Decree
againft them to convey and affign, which the Mortgagees af-
terwards on Payment of their Money did accordingly.

ftbe De- )
oo Afterwards the Duke comes in and anfwers, and exa-

. "'d . . . . .
conempe. #% mines his Witnefles, and the Caufe coming on this day

Segoetaton regularly to be heard as againft him; and the matters a-
i+ hewd sgaint forefaid being made out by proof, and likewife (tho’ but
the other D {lenderly proved) that the Lands were of greater Value, and
he may come Were worth between 35 and 36 thoufand Pounds,

and the Cacke

may be heard

wmatotim.  1he Lord Keeper declared his Opinion, that there had
not been fair and open dealing in the managing of this
Affair; but that the Duke appeared to him to have been

mifinformed and drawn in: And that the Duke, having a
great
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great Value for the Lord Chancellor or Mr. Sellicitor, decla--

red himfelf willing to parc with the Eftate to either of

them for lefs than he would have done to another: and

that being the Intenton of the Agreement, Lord Keeper

faid, he would not in Equity carty it into execution for

the benefit of a Stranger: and faid, Articles, out of which rquity witloot
an Equity could be raifed for a Decree in Specie, ought to gren of ae
be obtained with all imaginable fairnefs, and without any e s
mixture tending to Surprize or Circumvention : and there- and without
fore declard, he could not in Juftice decree thefe Articles Cipymveation,
to be performed in Specie; but proposd that if the Par-

ties would agree to go before a Mafter; and if a better
Purchafor dig not come in within fix Months, Mr. Phillips

mighe rerain his Purchale; but that Propofition was difC

liked on each fide. The Duke defird the Opinion of the

Court, and Mr. Phillips thoughe he had a good Caufe at

Law on his Deed Inrolled; but offerrd to fubmit the

Matter to the Lord Keeper as an Asbitrator : But that was

declin'd by the Duke; he underftanding the Court was of
Opinion for him: And thereupon the Lord Keeper pro-
nounced his Decree for difmifling the Plaintiff’s Bill: and

put this Cafe, that if 2 Man, being about to fell an Eftate,

thould be informed by %. S. that the Vendor's Brother

defird to be the Purchafor, and thereupon the Vendor

thould declare his Brother fhoiild have a better Penny-worth

than another Perfon; and he fhould Article with . S. for

the Sale of it at an under value; and this Purchafe fhould

be in truth for a Stranger; Lord Keeper thought, that

Equity ought not to decree this Purchafe: and faid, that

Mr. Phillips had here a Perfon of great Honour to deal

with, and ought to have carry'd the Matrer fair and open

with ‘him; but declar'd, if the Bill had been broughe in

Mr. Sollicitor's mame, and he would have patronized the
Purchafe, the Articles muft have been decreed, and no

one can doubt, but he might have fold it co Mr. Phillips

the next Day: but it was another Cafe, that?!as now be-
fore him. : 1 ‘

Nnn Note,
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A Covini,  Note, In this Cafe Mr, Niccoll was M. Phillips’s princi-
Tt on pal Witnefs to have prov'd the fairnefs of the Contra& and

rot be - Proceeding touching this Purchafe; but he being a party
et for o Plaintiff (tho' Mr. Phillips had an Order to examine him
otber PUinif Jp beme effe) could not be read, but muft have been difmiffed
before he could have become a Witnefs : But if Mr. Phillips
had made him a Defendant to his Bill, as he might have
done (and then the Truft had been upon Oath, whereas
it was now only alledged in the Bill) then Mr. Niccoll dif-
claiming all Intereft upon Oath, might have been a good

Witnefs.

Note, Mr. Phillips had not proved the Value of the
Land, as he ought to have done, but would have exami-
ned Witnefles wiva woce to it, but that would not be
received.

Note, Tho’ the Articles were Inrolled, and imported a
prefent Grane, the legal Eftate did not thereby paf to
Niccoll, it being in the Mortgagees.

Cafe 225. Feilding verfus Bond,
1 Martii
Lood o Man by his Will having devifed feveral Legacies,

Charile L~ and amongft others, 40/ to a Charity; and the

&uilLaw we Spititual Court being of Opinion that tho’ the Eftate fell

to site tosa. thort, and would not farisfy all the Legacies, yet that the

cies. entire 40 /. ought to be paid to the Charity in the firft
place, and not in Average or Proportion with the other
Legacies, the Plaintiff exhibited his Bill, fetting forth thac
the Eftate was deficient and would not fatisfy all the Lega-
cies, and that the Spiritual Court notwithftanding would
compel the Plaintiff to pay this 40 /. for the Charity, with-
out having any Security to refund.

¥ the spisal  And the Plaintiff for that reafon now mov'd for an In-

prefrean 5 junction to the Spiritual Court: but it was deny'd by the
Chaitable Le~ Lord

[4
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Lord Keeper, who fid the Civil Law was the Law by ;‘}“"M:m‘:f
which Legatory matters were to be determined, and thar ot Afics, dia
the Spiritual Court had unqueftionably the Proper Jurifdicti- gnot s 1n-
on thereof; and if by their Law there was a Preference ™™
given to Charitable Legacies, he had no Power to alter the

Law in that Point; aid therefore refufed to grant any In-
junétion, or to diret Security to be given %or refunding

in cale of deficiency of Affcts.

DE
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Cafc 227.

In Court
Lotw heeper,

Ante Cafe 6 O

212,

D E

Termino Palchz,
36 Car’ 1. 1684.

In CuriA CANCELLARIZE.

Bonbam verfus Newcomb.

HIS Caufe coming on to be heard de Intergo before

the Lord Keeper, he adhered to his former Opinion;

that there ought to be no Redemption in this Ca(fe): and
Principally, becaufe it was proved in the Caufe, that the
Intent and Defign of the Mortgagor was to make a
Settlement by gmis Mortgage, and that he intended a
Kindnefs and Benefit to the Mortgagee, in cafe he thould
not think fit to redeem this Eftate in his Life-time; and
that there being an exprefs Covenant that the Mortgagor
might redeem at any time during his Life, he thougit he
could not in Equity have been debarr'd of that Privilege:
for by a Bill 1o foreclofe 2 Man, .you fhall only bar him of
his equitable Title, when the Eftate in Law is become for-
feited : bur where he has a continuing title at Law, as in
this Cafe an exprefs Provifo, that he might redeem at any
time during Life, he thought Equity could not debar him
of that Privilege: and therefore being the Mortgagee in
the prefent Cafe could not have compelled the Mortgagor
to redeem, and he might have livid fo long, as to have
made it an ill bargain; and now, when by a Contingency
it happens to be a good Bargain, there is no reafon to
raife

7
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raife an Equity from thence to take the Eftate from the
Mortgagee ; efpecially in this Cafe there being a Kindnefs
and Benefic intended him by the Mortgagor: and there-
fore reverfed the Lord Nottingham's Decree, and difmiffed
the Original Bill for a Redemption.

Bricker verfus Whalley. Cafe 228.

30 Aprilis.

Man by his Will, after Debts and Legacies paid, 14 e

gives all the Refidue and Surplus of his Eftate to Legucies given

4, B, and C and the Wife of €, equally to be divided G suste wie
amongft them, fhareand fhare alike. ofc,squaly to
mongftthem,

The only Queftion was, whether € and his Wife fhould Pitidvi
be taken as one Perfon, and fo have only One third par o i
of the Surplus; or fhould be taken as two Perfons, and fo
be intitled to 2 Moiety.

It was urged, that by the Words, equally to be divided
betwixt them, they took as Tenants in Common, and not
as Joint-tenants; and therefore muft take as two Perfons
and that in this Cafe there fhould be no Survivorfhip ; but
if the Husband dyed his Share thould go to his Executor,
and not to his Wife: and by Mr. Sollicitor General, if
Lands had been devifed in like manner, the Husband and
Wife fhould take by Moieties, and as diftin¢t Perfons.

But it being proved in the Caufe, that the Wife wasonly
of Kin to the Teftator, and not the Husband, the Lord
Keeper was of Opinion, that the Husband and Wife thould -
have buc one third part; and the racher for that he ob- s ’
fervid the two (Ands) inethis Devife, 27z to 4, B, and C
and # his Wife: and tho' a Man may devife to ten
Perfons, and add an (And) betwixt every Perfon’s name,
yet it is not nmawural or ufual to add an (4wd) dill you
come to the laft Perfon.

Ooo _Raggét
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Cafe 224, Ragget verfus Clerke.

Eodem die. .

Sy ’I" HE Bill was brought by an Executrix to be relieved
An Efate by againft an Occupancy, and to fubject the Eftate to
occupaney not the Payment of Debts, pretending a deficiency of Affets.

fubjeét to
Debts before

ewateof It was faid for the Defendant, that it was not proved
in the Caufe, that there was any deficiency of Affets, but
if it had, yet this Occupancy happening before the Statute
of Frauds and Perjuries, the Eftate was no wife fubjectet
to the Payment of Debts: And of that Opinion was the
Lord Keeper, and therefore difmiffed the Bill: And he cited
a Cafe in the C. B. in the time of the Lord Keeper Bridg-
man, where the Queftion was between an under Leflee for
Years, and a Tenant at Will, which of them fhould be
the Occupant; and it was adjudged for the Tenant at
Will, againft the Opinion of the Lord Keeper Bridgman.

Cafe 230. MafJenburgh verfus Afh.

6 Aprilis.

In Conrt . .
Lard Keper. HE Cafe arofe upon a Deed, touching the contin-
Contingent ent Remainder of a term for Years: and tho’ there

Limintion of y7a5 2 Will in the Cafe, wherein there was a difpofition of

a Term for

Yarssdjodged the fame Term; yet it was agreed the Will could not al-
Coniegency  ter the Deed, but that the Cafe muft depend on the Deed
beingtolap. alone: And as to that the Cafe was thus. A Term for

pen within the

Srace of 11 Years was affigned to Truftees in Truft for Baron and
Years. . A . . .

, Feme during their Lives, and the Life of the longer Liver
Setlement & of them; and if there thould happen to be Iffuiec Male of

a Term ona

Mamigein  their Bodies living at the time qgf the deceafe of the Sur-
T™a or the . .

Husband for  Vivor of them, then in Truft, that the eldeft Son of that

Life, Remain-

der 1o the e Marriage thould be maintained out of the Rents and Profits,
sonweeil 26 yntil he atrained his Age of 21 Years, and then the whole

and after the . . .
firt Son_come Term to be affigned unto him; ard in cafe he thould die

to 21, then to

fch et son efore the Age of 21 Years, then in like manner for the

for the remnain- o
deroftheTerm, Niilln.:
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Maintenance of the fecond, third, fourth, and every other Burif the fut
Son dye before

Son of that Marriage, one after another, till one of them 1, tintothe
fhould artain the Age of 21 Years, and then the whole fremmson
Term to be afligned to him : But in cafc there fhould be o the fme
no fuch Iffue living at the time of the deccafe of the Sur- it o fuch Son,
vivor of the faid Baron and Feme; or in cafe there fhould ;jf;}‘c‘ﬁ‘:fm
be fuch Iffue, and they fhould all die before any one of % v
them atrained their Age of 21 Years, then he limitred Lismnation
the Term to the Plinuff Sic William Maffenburgh that was

‘his eldeft Son and Heir by a former Venter. Baron and

Feme die, and leave a Son only, who dies whilft an In-

fant of about 5 Years old.

The Queftion was, whether the Remainder over to Sir
William Maffenburgh was good?

In the arguing of this Cafe it was agreed by the Coun-
cil, and fo declared by the Court, that as to the Limi-
tation of the Truft of 2 Term, ‘it was to be govemed and
guided by the fame Rules in Equity, that the Devife of a
Term is at Law, and not to be carryed further; and thae
fuch Limitations or contingent Remainders as were good
in one Cafe, would be fo in the other. Ez ¢ comverfo.

Secondly, That the general Rule that has hitherto ob-
tained was, that you might limit 2 Term to as many Per-
fons as you would, one after another, that werc in effe ac
the time of the Limitation; and one Step further, to a
Perfon not in effe: Bur that there could be but one con-
tingent Remainder of a Term for Years.

But the Council for the Plaintiff argued, that where
there is a contingent Remainder limicted upon a contingent
Remainder, if the firft Contingency never happens, then the
{econd Contingency is good, and fhall take place in Law :
And infifted much on the Inconveniencies [Eat People lie
under, whofe Eftates confift in Church Leafes, by reafon

they. have no Latitude left by fome hard Refoludions to :
make
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make a Settlement of their Eftates, or reafonable Provifion
for their Families. That thefe Inconveniencies were for-
merly {o far confidered in this Court, that in fuch Cafes
they would admit Limitations over, which the common
Law would not then allow; but fecing it done in Chan-
cery, the CommonLaw Courts foon followed the Example
of this Court; and inlarged much upon the Inconvenien-
cies that might often happen, fhould this Remainder be
adjudged void: And obferved that here was no danger of
a Perpetuity, being the Contingency muft of neceffity hap-
pen within the Space of 21 Years at moft after the de-
ceale of either the Baron or Feme: And this Cafe cannot be
faid to come nearera Perpetuity than almoft every Settle-
ment of a real Eftate; for here, if the Iflue once attains
his full Age, then the whole Term is to be afligned unto
him, and he may difpofe of it at his Pleafure, or other-
wife it fhall go in a Courfe of Adminiftration. And they
relyed ftrongly on Wood and Sanders’s Cafe, as a Cafe ad-
judged in Point: and cited the Cafes of Cotton and Heath,
and Oakes and Chalfent, cbec.

On the other Side, the Defendant’s Council infifted
much on that Rule in cafes of Executory Devifes, that one
contingent Remainder was good, but a Contingency upon
a Contingency is not to be allowed: and to the Cafe of
Wood and Saunders, they oppofed the Cafe of €hild and
Baily, and cited the Cafes of Gooring and Bickerflaffe, and
of Gibbons and Swmmers in the Common Pleas, and the Cafe
of Warman and Seamam in this Court. And urged, that
in cafe thatRule were to be broken, which allows only one
contingent Remainder, there are no Bounds fer; and no
Man knows where it will end; for as they may appoint
the Contingency to happen within the Space of 21 Years,
fo they may enlarge it to 30 Years, and from thence o
40; and {o on WiLEOllt end.

Lord Keeper thought it a Cafe of great Confequence;
and for as much as he took the Reles in Chancery touching
the
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the Limirtations of Trufts of Terms for Years, to be the fame

with executory Devifes of Terms for Years at Law, he would

have the Opinion of the Judges before he would determine

any thing in this matter, and direfted a Cafe thould be ,, ...
drawn, as the Cafe ftood upon the Deed, and that i thould 2se. ‘
be tried in a feigned Iffue in the Common Pleas.

Vere Effex Earl of Ardglaffe, Plaintiff. ¢ .,

22 Aprilis.

Henry Mufchamp, Defendant. o xepm.
TH OMAS Farl of Ardglafle for 300/ in the Year Grantof akene

1675 did grant to the Defendant a2 Rent-charge of s byng
300/ per Am. out of Lands in Ireland of 1000 ] ajhoulie
Year. To hold to the Defendant and his Heirs, and to forFraud.
commence from the Firff Michaclnafs or Lady-day after 7, 3" "
the Earl’s Death without Iffue Male; with a Provi(g, that
if the Earl had any Iffue Male who fhould attain the Age
of Twenty. ome Years, the Grant fhould be void.  After-
wards the Earl fettled his Eftate for 300 /. confideration, to
the Ufe of himfelffor Life, Remainder in tail to all his Iffue
Male,the Remainderin tail to the Plaintff his Uncle, which
was according to a former Settlement made by the Ance-
ftors of his Family, and which Earl Thomas upon his Mar-
riage had barred; and then the Plaindff and Earl Thomas
both brought their Bill to be relieved againft the Grant of
the Rent-charge, alledging that it was obtined by Fraud
and Pradtice, by debauching Earl Thomas with Drink and
Women, and that the Grant was pretended to be only a Secu-
rity for Repayment of the Mony and Intereft : After which
Bill brougﬁt, the Defendant obtained a Releafe of thac
Suit from Earl Thomas, and the now Earl’s Bill was (Earl
Thomas being dead) to fet afide the Grant and Releafe upon
Payment of 3oo /. with Intereft: and upon the firft hear-
ing of this Caufe before the Lord Keeper, tho’ he declared
there was a foul Practice, yet he doubted it mighe be
too greac a Violation upon Contrads, to fer it afide;
therc%orc advifed the Plaintiff to amend the Bill.

Ppp The
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The Plainciff afterwards obtained 2 Rehearing; and ma-
ny Precedents in the Lord Elfmere’s, Lord Bacon's and Lord Co-
wentry's times, and fince, were produced, whereby it ap-
peared, that unconfcionable Bargains, which had been made
with young Heirs, had been fet afide by Decree of this Courr;
and it appeared in this Cafe, that at the time of the Bargain
the Earl was very young, and had forfaken his Wife and
her Friends in Ireland, and lived here in London in Riot
and Debauchery, and for fupply of his Expences had made
this Bargain, without the Advice of any Friends or Coun-
cil of his own; but relied wholly on the Defendant;
and chac the Confideration was but one Year's Purchafe
for a Rent-charge in Fee, now fallen into Pofleflion,
and that the Contingency of the Earl's dying without Iffue
Male (upon which tEc Defendant did infilt chiefly for his

Comingency Deefence) was an Atrtifice of the Defendant’s (the Earl, as ap-
ool peared in proof, being difabled to get Children) and how-

cale of a frau-

dulent Brgiin. ever that Contingency might be ufed as an Argument to
perfwade the Earl, that he had the beft of the Bargain,
yet the Lord Keeper did not think it likely the Defendant
would have made ir, but in Expe@ation of an unreafona-
ble Advantage, and chat che Earl would in a fhort time by
his victous debauched Courfe of Life deftroy himfelf, (as
he did ;) and itappeared alfo, that the Defendant was informed
by the Earl's Surgeon, that the Earl was not able to get
a Child, and thcre%ore the Contingency was not to be looked
upon, as if the Earl had been in ordinary Circumftances;
but as it was in the Eye of the Defendant, who was his
Companion in thofe Debaucheries: and it appeared alfo,
that the Defendant was follicicous to draw the Earl into the like
Bazl%ains with other People, and that the Releafc was obtained
without amy confideration, after the Sertlement.on the Plaintiff.

Whercupon (tho’ for the Defendant it was infifted that
it was a jult Bargain, in regard of the Contingency, nor
had the Defendant any Means o recover his Mony again,
and thar the Bargain was made when the Earl was in -good
‘Health, and was acknowledged dhroe Months after in order

to
7
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to be inrolled, and that there was no Fraud in obtaining
the Grant or Releafe) The Lord Keeper declared, that the
more he heard of the Caufe, the worfe he liked it, and
that the Earl of Ardglaffe being eafie, diffolute 2nd neceffi-
tous, the Defendant in conjunéion with his Coufin Deny
Mufchamp, who had got another unreafonable Bargain
from the Earl, which had been fet afide by this Courr,
had befet the Earl, and having got a Copy of the Settle-
ment, from Mufchamp, who had the Original, concealed
both from the Earl: and that the Precedents produced
eame up to the Cafe, as he thought; And therefore, af-
ter fome days Confideration had, He decreed a Reconvey-
ance or Releale of the Rent-charge, and that the fame
thould be fet afide, and a perpetual Injunétion awarded, upon
the Plaintiff’s paying the Defendant 30c /. and Intereft.

And the Defendant obtaining a Rehearing afterwards,
the Lord Keeper upon the Rehearing declared, he was fully
fatisfied in the Decree, and that if he were to dic prefendy,
he would make it; and fo confirmed it.
. Ewl of trd-
About 2 Year afterwards, 4 Bill was brought by the sl reis
Plaintiff againft George Pitr Elq; (who by the Agency of f:é}mm,
the Dcfengant Mufchamp had obtained, for 300/ confi-
deration, the like Grant from the Earl of a Rent-charge of
300l per Amm. drawn exally mutatis mutandis by Muf-
champ’s Grant,) to be relieved againft that Grant to Pit, tho’
Mr. Pirt infifted he did not tranfaét that affair with the
Earl himfelf, but being told by Mufchamp, that fuch a
Bargain might be had, left it to him to deal therein be-
tween them ; and pretended utter Ifnorance of the Farl’s
State of Life or Condition of Health, when the Bargain
was made, fo that he was innocent, and a fair Purchafor;
which Pretence being forefeen, It was charged by the Bif
particularly, that Pizs's Method in carrying on the Contra&
by Mufchamp was a further Inftance of the Fraud, that fo,
if he were queftioned, he might deny his Knowledge of
the Condition of the Ear/; and tho' indced the marter of

the
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the Defendant’s Ignorance of the Earl's Condition was. all
he had to infift on for his defence, more than what Muf-
champ had in his Cale, yet the Lord Chancellor Feffereys,
upon the hearing of this Caufe, in as much as it appeared
tEAt Mufchamp had been Mr. Pitr's Broker in otﬁer un-
reafonable Bargains, declared thatit was not to be believed
that Mr. Pirt would make this Bargain without inquiry,
and knowledge of the Condition of the Man he dealt
withal ; and that therefore Mr. Pirt’s Pretence of not per-
fonally knowing the Earl, or not treating with him, was
not only a further Evidence of the Fraud; but that he was
confcious, he fhould be queftioned, and pretended thar
Feus i ceere [gnorance; the better to excufe it; and declared Fraus eff ce-
Frasdem: Jaye fraudem. And decreed Pitz to releafe and reconvey upon
Paymentof his 3 00 /. and Intereft,and a Perpetual Injunction.

Cale 23z. Goman verfus Salisbury.

7 Maij.

Lord Raepr. HE fingle Point of this Cafe was, Whether an A-
 Agreement greement in Writinj made fince the Statute of Frauds
tedichaged’ and Perjuries might be difcharged by Parol> And Lord

bypaol. - Keeper held it might. And therefore difmiffed the Bill, which

was brought to have the Agreement executed in Specie.

Telverton Peyton and his Wife, Sir Fobn
o Roberts and Nathaniel Denbam, — Plaintiffs.
afe 233.

smis.  William Bladwell, Heir and E xecutor of Sir

In Cowrt

Lord Keeper. 70[’71 Bladwell, Ef al’. Defendants.

Underband A- IR Fobn Bladwell being Executor of Plaintiff Peyton's
et an A Mother, and having purchafed an Eftace which be-

thmngein longed to Plaintiff’s Mother, he promifed that he would
sidess faude- ot only fertle the faid Eftate on Plindff, butalfo other
) Lands of 300/ a Year, if a convenient Match could be
found for the Plaintff. Accordingly in 1676, Sir Fobn

treated 2 Marriage for him with the Neice of the Plaintiffs, Sir
I ' Fobn
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Fobn Roberts and Dewbam, and it was agreed berwixe him
and. Sir Fobn Roberts, that Sir Fobn thould give his Neice
2500/ Portion, to be laid out in Lands a(gter his Death,
and that Bladwell thould fetede Lands of the Value of 3001
a Year, (whereof 200/ per Ann. thould be fettled for the
{;)inturc) and that he would allo fettle other Lands of the

alueof 100 /. per Anmm. on himfelf for Life, remainder to
Plaintiff Yelverton Peyton and his Heirs.

Accordingly by Leafeand Releafe, 14 and 15 Fauly 1676,
Sir Fobm Bladwell, in confideration of a Bond entered into
by Sir Fobn Roberts to pay 2500 I after his and his Wife's
Death for the Marriage Portion, conveyed Lands in the
County of Norfolk which in the Conveyance were faid to be
300). aYear. And as to 200/ a Year thereof, the fame
were limitted for the Jointure of the Wife of Plaindiff Peyzon,
Remainder to the Heirs Males of their two Bodies, Remain-
der to Peyton in tail, Remainder to him in Fee. And as
to the Refidue to Plaintiff Peyron in tail, Remainder to him
in Fee. And Sir Fobn Bladwell thereby covenanted, that
the Jointure Lands were 200/ a Year; and that within
two Years then next, he would fettle other Lands in Nor-
folk of 100l a Year, and worth 1700 /. to be fold, to
the ufe of himfelf for Life, Remainder to Phintff Peyron
and his Heirs.

After the Marriage, Sir Fobn Bladwell prevailed on Plain-
tiff Peyton, who was very young, on Promifes of leavin
him a greater Eftate by his Will, than he had agreed to fertle
upon him, and by other Infinuations, to execute a Writing,
whereby Sit Fobn Bladwell was to receive the Profits of
the whole Eftate, allowing the Plaintiff Peyton only r20/.
a Year, and to aflign over to him Plaintiff Robers's Bond,
and alfo to releafe or difcharge the Agreement for the

fettling the 100l per Ann. on him and his Heirs after
the Death of Bladwell.

Qq q -+ The
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The Plaintiffs Bill was to be relisved againft thefe
Agreements, which had been extorted from the Plaindff
Peyton, and to have the Jointure made good, the Lands
fettled for the Jointure not being of the Value of 200l
a Year.

After long Debate the Lord Keeper decreed, that the
Defendant Bladwell, notwithftanding the Agreement with
Plaintiff Peyton, fhould account for all the Profits of the
Eftate, which Sit Fobn Bladwell had been in Pofleflion of
under that Agreement, over and above the 120 per Aum.
and the Mafter was to fee what was the Value of the
Jointure Lands at the time of the Settlement: And the
Defendant Bladwell was decreed to make good fo much as
the Jointure Lands fell fhort of 200l per Awn. at the
time of the Settlement made. And Sir Fobn Bladwell ha-
ving devifed fome Lands by his Will to Plaintiff Peyron,
the Defendant was decreed to make up thofe Lands 100/,
a Year, and to ferde them on Pliniff Telvertom Peytom
and his Heirs, according to the Marriage Agreement.

And altho’ it had been ftrongly infifted by the De-
fendants Council, that the Agreement being to fectle 100/.
per Ann. on Yelverson Peyton and his Heirs, he had Power
to releafe and difcharge tﬂat Agreement; and there was no
Bencfit thereby intended to the Wife or Iffue of that Mar-
riage: And in cafe the Settlement had been aGtually made,
it had been in Plaindff Yelverton’s Power to have fold, or
given away thofe Lands; the Settlement being to be made
to him and his Heirs after the Death of Sir f}'golm Bladvwsell,
and therefore he might well releafe the Agreement, as to
that 100/ per #wm. and no one could be faid to be in-
jured by it, no more than if he had devifed away or fold
thofe Lands:

Yet the Court declared its Deteftation of fuch under-
hand Agreements; and that it was a Deceit and Fraud as
to Sir John Roberts, who was drawn in to give a great Por-

aQn
6
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tion with his Neice, in Expeftation of a Settlement ade-

uate to it, which by this means is to be fruftrated : For
310’ Plaintiff Peyton could have difpofed of the Lands
which were to have been fettled on him and his Heirs, yet
that #s frequemly done in many Sertlements, the Father by
that means being lefc ac liberty to provide for his younger
Children, and to reward them moft, that behave them-
felves beft : But ftill there is 2 Benefit intended to the Iffue
of the Marriage; and jt is part of the Confideration, for
which the Portion was given: And therefore declared this
under-hand Agreement and Releafe to be fraudulent, and
fet the fame afide, and decreed the Agreement to be per-
formed, as to the 100 L per Amn.

DE
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DE

Term. S. Trinitatis,
26 Car 1. 1684.

In CuriA CANCELLARIAE.

Cfe 234. Baxter verfus Manning,
3 Junij.
Lond oy HE Plaintiff makes 2 Mortgage of his Eftate to the

Horgrges Defendant, and afterwards the Mortgagee advances
lends more _and lends more Mony unto the Plaintiff the Mortgagor on
ﬁ:;’g’,gf,‘: e his Bond: The Plaintiff brings his Bill to redeem. The
Bond, Defendant infifts to have his Bond Debt as well as the

The Mort-
g “:l,ltf,:“ Mortgage-mony paid him.
out paying the
wrd D == Per Cur'. Altho’ there is no (frccial Agreement proved in
Morgige.  this Cafe, that the Land fhould ftand as a Security for the

® cai 136 Bond Debt, yet the Mortgagor fhall not redeem without

paying both.
Cafe 235, Bletfow verfus Sawyer.
4 Junij.
e HE Cafe was, a Man fertles Lands to the Value of

61l per Amn. and more, to the ufe of himfelf for
Lot o1 e Life, and after to his Wife for Life; and further agrees, that
dm. 1o the the fhall hold and enjoy the fame until 100 /. fhall be paid

ufe of himfeif A . s

fo L then by his Heir to her Executors, Adminiftrators or Affigns.
to s 1 . . . .
uf,,,..ld,gi,: The Feme makes a2 Writing, purporting to be her laft Will
fhe fhall hold

the Land, un- and

8

3>
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hnd thcrcby Jifi)ofés of this 1067 ind dies in the Life- £ 100/, fhall

time of her Husband. be paid by his
Heir to her

, )  Executors, Ad-
The Queftion was, whether this 100/ were well diff ™=t

g . or Affignees:
pofed of or appointed by her: And the Plaintiff’s Cour- S by's Wk
cil infifted, that it was not intended fhe fhould have any ng t il

benefit of this 100 /. unléfs fhe fiould happen to furvive 9P 3

her Husband, and then fhe mighe be caﬁai: e of difpofing in thelife of

of it by Will; but dying a Feme Coverz, her Will was void; ‘;“g‘;‘::bi“li'

and her Husband was intitled to the Adminiftration. P
Per Cur'. This Will is gboci, the Wife being as to this

purpole, quafi 2 Feme Sole; and without doubt itisa good

Appointment in Equity.

Secondly, That this was but 2 Chateel Initereft in hef;
and that'the might well difpofe of it in her Husbands
Life-time: And it was faid in this Cafe, that where a Feme A Fenie i
Covert faves Mony out of a feparate Maintenance, fhe p pote”

might difpofe of it as a Feme Sole; and that there had my difbok of.

been feveral Decrees in this Cour ratifying fuch Difpofi- o
tions: e

Sbuttleworth verfus Laywick. o
Cafe 236.
HERE there is a Debt fecured by Mortg: o

Cy s Comrts

and alfo a Bond Debt; when the Heir of the w X
Mortgagor comes to redeem, he fhall not redecm the Yiorsd=
Mortgage without paying the Bond Debt too, in cafe the oy thhe bot-
Heir be bound: So if there are two Mortgages, and one B fer ol

is defedtive, if he will redeem; he muft take both. kb aying
off the Bood;
as well as thé
' . . ) Mortgage, in
cafe theHeir is bound.  Ante Cafe 244, 2Ch, Rep. 164 Where & Man hus two Mortgages, %0d oncis defetive;
if the Heir will redecm, he fhall take both, 2 Ch. Rep. 23. i

Rrr Beachinall
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Cafe 237. Beachinall verfus Beachinall,

5 Junij.
Lord Keper HE Bill was to be relieved touching a Marriage
] Agreement. Upon the Marria%c there was a Deed
Settlement be- . . . .
ing alldged o executed, which imported to be a Settlement made in pur-

foamaelP™ fuance of the Marriage Agreement; but at the hearin

Marige 4 there was ftrong Proof by #hree or ﬁ’ow Wienefles, that this
cnt, . .

Trysl was di- Deed was not drawn according to the Agreement; but that
i wes e the Agreement was for feetling more Lands of far greater

Martisge A~ Valye, and to other Ufes.
-greement, but

ordered the

Sroaese  The Caufe was heard by the Lord Chancellor Nottingham,

greainEvi- who directed the Agreement to be tryed at Law, and the

onabilef Deed to be left out of the Cafe, and not given in Evi-
Review the d

laft part of the cnce.

Order reverfed.

In a Bill of Review the Error affigned was, becaufe by
this Decree they were not permitted to give the Deed in
Evidence: And for that reafon the Lord Keeper reverfed the
Decree; faying, it was a ftrange Order to take away a
Man’s Evidence, and then fend him to Law.

Cafe 238. Trevanian verfus Moffe.
Eodem die.
In Court

P:d zape Plea of a Purchafor for a valuable Confideration

e for 3 Ve over-ruled, becaufe the Defendant did not alledge
toable Contide- Sgiffy and Poffeffion in the Perfon, from whom he bought.

nation muft al-
ledge Seifn and
Peffeffims in the

Vendos. F
anfbaw verfus Fanfbaw.
Cafe 239. jb a ‘/b

Eodem die.

Ip Court "l_‘ WO of the Defendants, being the Officers of the

Lord Keper,

Plea of Prire Exchequer, plead the Privilege of the Excheguer. Plea
kgeby lome over-ruled, chau ¢ there was a third Defendant, who had
dntsoor good, 11O right of Privilege.

L 15 ano-

ther Defendant not privileged. 2 R0, 274. G, 1,

S Bonfty
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Cafe 240.

Bonfey verfus Lee. Ecdemdi.

In Coxrt.
Impropriatot

" HERE there is no Vicaridge endowed, the o the fmal
ythes bound

Impropriator of the fmall Tythes is bound to to mainina
Prieft, where

maintain a Prieft; and upon an Information by the Aror- eres no
ney Genmeval for that Purpofe, the King may aflign to the jioite o

Curate fuch an Allowance or Proportion of the fmall A in fuch
Cafe the King

Tythes, as he fhall think fic; buc oth;érwi(c it is, where the my amgn &
Vicar is endowed, tho' but of never {o fmall a macter. ’;’;g::;;“;h
The Cafe of the King and Suzton in the King's Bench was the fmaliTyics,
N as hethinks fit,
cited. Otherwife
where there
is an Endow-
ment, tho'

Godfrey verfus Turner. mever o fmal,
. Cafe 241.
5 Junij,

EMURRER; becaufe the Plaintif had not made 7,
Oath of the Lofs of his Deed. . Lord Keeper.

In what Cafe
2 Plaintiff muft

Per Cur'. Where you come only for Difcovery of the pib oub of

Deed, you need not make Oath of the Lofs of it, as you Ded, where
. aBillis brought
muft do, when you come for Relief; for you fhall not tranf~ touching s

late the Jurifdi¢tion without Oath made of the lofs of the 353,

Deed. & 175.
Gibfon verfus Scevengton. Cafe 24:1.
7 Junij.
T HE Defendant having appeared, and afterwards .%o
ftood in Contempt, till a Sequeftration Was retur- s uken o

ned, It was infifted by the Plaintiff's Council, that the Bill 57,

ought to be taken againft the Defendant pro confeffo: and perance and
. . ) equettration
cited two Precedents, where it had been fo done ; returncd.

and faid, it was no more than a Judgment by defaule a

Law.

But the Lord Keeper would confider of it, tll the next

Term.
And
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omewic  And it being alledged, that Baren and Feme were De-
whee Buon - fendants, and that ic was the Wife only who had appear-
Defesdsntsand €d ; and that without the Husband’s Privity; the Lord Kee-
the Wikt Y ey referred it to a Mafter to examine thar Fa&t, and faid;
v if it_fould fall out to be fo, he could not decree agiinft
the Husband : but they muft proceed, and lay on the Se-
sequettrtors queftration to bring him in: which the Plaintff’s Council
oumeh o f3id, was but a {orry Remedy, in regard that Sequeftrators
ble for the Pro- upon mefn Procefs were accountable for all the Profits,
ey band could retain only fo far as to fatisfie for the Con-
faras to fatisfy tcmpts.

for the Con-
tempts.

Cate 243. Artorney General verfus Baxter.

Eodem die. _ .
s Court OBERT M?ot, who was a beneficed Clergy-man

r:,x\;?;;l'in of the Church of England, by his lalt Will, 12 Offober
irsgvebool 1 66, bequeathed 600/ to Mr. Baxter to be diftributed
w beditibe- by him, amongft 6o Pious ejeffed Mimiffers, and adds, I
eoceinini- would not have my Charity mifunderftood. I do not give
Vg anfnfer- it them for the fake of their Non-conformity : but becaufe
maten by v | know many of them to be pious and good men, and in
nerd, deceed great want. He alfo gave Mr. Baxter 20l and 20l
the Charity > more to be laid out in a Book of his, entitled, Baxter’s
the Mony to  Czll to the Uncomverted.
e Tl
e e Upon this Will Mr. Arsorney General exhibited an Infor-
s Col- - mation, wherein he alledges this Charity to be againft
' Law, and that therefore the Right of applying this Mony
was in the King; and that his Majefly %ad declared his
Pleafure to be, thar this 6oo/, fhould go towards the

building of Chelfea College.

Mr. Baxter in his Anfwer ftated the Controverly be-
tween the Conformiffs and Diffenters, and thow'd upon how
{mall 2 Matter fome, that conformed in all other Points,
were kept out of the Pale of the Church, and ejected from
their Livings: and then fwore himfelf a Conformift, and

¢ that
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that he knew many poor pious and ejected Minifters, thac
were in great want, and forced to undertake fervile Imploy-
ments for their Livelyhood; and that he accepted of the
Truft repofed in him by his Teftator, and intended, as
foon as he could get this Mony of the Executors, to diftribute
it according ro his Teftator’s Intention amongft poor ejected
Minifters,who he fuppofed were not difabled by Law fromta-
king of a Legacy ; and faid, he did not believe the Teftator had
any defign againft the Government; being very conforma-
ble to the Church, and one whom he never faw ;-and that the
Teftator was very charitable, and fets out many excellenc
Charities of his in his Life-time, that were legal and. al-
lowed : and as for the Book mentioned in the Teftator’s
Will; it was, he hoped, not condemnable; norever condem-.
ned; but had been printed tawo and Twenty times, and licenfed,
. and hoped the Docrine and Difpofition of the Diffenters,
meerly as eje¢ted Minifters, was-not fo bad, as to fotfeit
all Charities; his Majefly having in his Declaration-decla-

red in thefe words, wiz. We muft for the Homour of all of

either Perfwafin, with whom <we have conferred, Declare,
that the Defires of all for the Advancement of Piety were the
Jame ; their Zeal for the Peace of the Church the fame ; théy
all approve Epifcopacy and a Liturgy in a fet form; and if
on fuch Excellent Foundations any fuch Strulture foould be for
leflening the Gift of Charity, a wital Part of the Chriftian Reli-
ton, we fball think our felves unfortunate, and defellive in
%be Adminiftration of Government God bath ixgprufted us with,
&c. and Mr. Baxter faid further, he thought his Majefly
was not miftaken; and that not only Religion, but Hu-
manity, binds Men to pity thofe who fpent their Lives in
ftudying to know God's Will, and yet by Miftake in fome
Opinions are fallen into Wane; and thercfore owned -his
diffent againft refigning other Men’s Sultenance, and hoped
the Court would not mifconftrue that A& of Charity.

The dttorney and Sallicitor Gemeral, .. argued,
that this was a Devife to the 60 ejected Minilters, eo mo-
mine, as they were Diffenters; and to {uffer them to rake

S(f by

7
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~abled him ‘from ‘executing ¢

by fuch a Devife was almeft to make a 'Corporation
of them, and it would certainly encourage and keep up
a perpetual Schifm in the Church, which the Law would

not endure.

For the Defendant it was argued, that this was a good
Bequeft, and that Diflenters were not difabled from taking
a Legacy. Any Devile, tho’ to a Superltitious Ufe, was

oocF at common Law; and it ‘woud not.be pretended,
that this Devife was within any of ‘theStatutes of Superfti-

-tious Ufes. “The ‘Devife was made by a:Conformilt, who

had he or a Diffenter given 107. a-piece to 60 Diflenters

'by Name, -there :would not be the lealt Prétence to make

that Legacy void: And what has the Teftaror done here?
‘He has deputed Mr. Baxter to name the 6o Perfons for
whom the Charity was défigned; and what Law 'has dif

tl%is Power of Nomination, th’
he had 'been a Diffenter2 But he by his Arifwer has ap-
:Erovcd himifelf one of the Church of Ewgland: ‘And ic was

faid, there could 'be nothing of weight in the Objedtion,

that fuch Bequefts wou'd keep up a Schifm in the Church;
iin regardhere-was nothing durable; no Land, no Rent, no
‘Annuity given, only one-grofs Sum of o', toa Man,which
would only buy Bread for his Familyfor a very little while;

-bue if that was a real Mifchief, yet to dammn this ‘Charity,

would be no Remedy to the Evil, for it would bat teach
the Diffenters for the future’to name the Parties, or to difpofe
.of their Charities in their Life-times; and in that Cafe the
Diflenters will only have a better Opportunity of drawing
out and extending their Donors Charities: And it was
‘obferved, that the Bequeft was to poor ejééfed Miniffers, now
there are many ejected for want of Titles, and are fit Ob-
je&s of Charity.

The Lord Keeper told Mr. Attorney, that Caufes of this
Moment ought not to be brought before him, bur in Term
time, when he might have tﬁc Affiftance of the Fudges:
But however being he had now heard the Matter, and was

1 not
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‘niot -doubtful 'in ‘the ‘Cafe, he would not defer making his
Decree: ‘and adjudged the ‘Charity (that is the Ufe) o be
void, and that the Mony fhould be applyed for building
of Chelfea College.

Then it ‘was urged, that if the Charity was void, the
Mony -ought to remiin with the Executor: Bat the Court
faid, ‘there was 4 difference between ‘the ‘Charity and the
Ufe; and that the Of was Void, -and ot the Charity. Note, This
. Decree was re-
verfed by the
Then it was obferved to the Court, that the Pra&ice f::'g";:;'f;

had always been to apply Charitics in eodem genere, and this Tem 8o
being intended for ejected Minifters, ought to go amongft 55"

whichha'dbccn
the Clcrgy . ml'it :;:
- _ N . ~ red to be p.uid_
And thereupon the Lord Keeper decreed it for the Main- pues sccont-”
tenance of a Chaplain for Chelfea College. ing to the Will- -
Churchill verfus Lady Speake. Cafe 24.

HE Cafe was, that one .Prideaur, the Plaintff's powbis
Grand-father, and Father of Sir Fobn Churchill's Wife, S35

ter, sn Infant,
being (amongft other things) Poffefled of and Intitled to a tebepid
Mortgage for 1000/. gave this Mortgage (amongft other in fuch man-
things) to his Wife, willing her to give 500/ of it to i by Wik
the Plaintiff his Grand-daughter; (Sir golm Churchill's eldeft Excarix
Daughter) But as to the time when, and mamner of giving and bet for s

it, he left it 1o his Wife's Difcretion, as fhe foould think fir, Gran-mgh-
and beft for his fsid Gramd-daughter. And having thus The Bxec-

trix lived near

made his Will, he died about 1664, the Plainaff his tweney Yaars

Grand-daughter being then an Infant of about o Years o, g

Old. vl::hl:mpuymg
t! gﬁcy-

Decreed the

Mis. Prideaux, the Plantiff’s Grand-mother, lived till 2 it 1o
1683, and then died, making the Defendant the Lady 5t fom the

. X Death of A4,

Speake her Executrix, having paid no part of this soo /. tho' o D
. . - ma m
neither was the fame in all that time fo much as demanded e Life of the

of!iucumx
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of her: And the Plaintff’s Bill was to have this Legacy of
sool. given unto her by her Grand-father, paid with In-

tereft.

And the Lord Keeper, notwithftanding there was not
any Demand prov'd, and tho’ Mr. Prideaux left the Time
and Manner of paying this 500/, to his Wife, Decreed
the sool. with Intereft from the Death of Prideaux the

Grand-father, being near twenty Years.
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DE
Term. S. Michaelis,
36 Car’ II. 1684.

In Curi1A CANCELLARIZE.

Anonimus.
Cafe 241

. . . . . 16 O&obris,
U PO.N a Motion for leave to examine after Publici- cmr
tion, upon making the ufual Oath of not having I‘I';i:':’;;;
feen the Depofitions; the Lord Keeper declared, That in Paries afie
fucha Cafe Ie other Side fhould be at Liberty to examine ‘;;‘};l;“'g;’;‘ a0
at large, as well as to crofs-examiine: the Witnefles prody- Order toext

ced by the Party that made the Motion; (which was all i A
he might do formerly) and his Reafon was, that a crafty myseony’
Sollicitor may lye in the lurch, and examine nothing eill Jof-oanioe
after Publication is ; and the other Party may gﬁnk large.

himfelf fecure, and {o not examine to thofe Points, which
he could otherwife have proved, in regard he finds his
Adverfary has not examined to thofe matters: And when
once Publication is paft, and the Party that examined has
feen his own Depofﬁions; -then the Side that lay ftill ha-
ving tyed up his Adverfary, .{o that he can only crofs-ex-
amine the other's Witnefles, applies for an Order upon
the ufual Affidavit to enlarge Publication, and when he
has got that Order, then he comes in with a whole Cloud
of Witneffes: and tho’ it may be thoughe hard, that any
one fhould have liberty to examine, after he has feen the

Tt; De-
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Depofitions; yet his Lordfip thought it a reafonable Pe-
nalty on fuch, as would mot examine in time; or that
thould lie upon the catch’ to take Advantage of the other
Party; and ordered the Regifter to take notice of it as a
fixt Rule for the future.

cute 246. Corporation de Sutton Coldfeild verfus Wilfon.

24 O%obris.

In Court HE Queftion being, whether a Bond of 400/ Pe-
‘;;:b:“:”' T nalty was intendcdgfor the Benefit of the Corporation
Memberof + or of the Defendant, and the Witneffes for the Plainciff
may be s Wit being all Members of the Corporation, it was objected that
Corpontion,  they could not be read, they fwearing for their own Bene-

fic; which Exception was allowed as good: And the Lord
Keeper faid, that a Corporation ought to have a Town
Clerk and Under-Clerks that are not Freemen, that they
may be competent Witneffes upon Occafion : And he faid
he thought it very hard in the Cafe of the Warenbsilage. of
Londow, that no one Freeman of the City, tho’ it was not
Six Pence Contern to him, could be admirted as 2 Wit-
nefs: But thete indeed the Fee was in Queftion; and here
being only 2 bare Sum of 200/, in Difpute, he thoughe
that net confiderable enough to take off 2 Man’s Tefli-
mony; and faid it was wfmal, where 2 Man was 2 Legatee,
if it was an inconfiderable Legacy, as gs. (or s toa
Man of Qualityy that he fhould nevertheles be 2 Witnefs
to prove the Will.

crofeumic: At length it appearing, that the Defendant had crofs-exani-
{;‘ygoj,c“;{;:‘i‘; ned fome of the Plaintiffs Witnefles not only to Quefti-
Mtz > oms, bately whether they were of the Corporation or

vies,makesbim N0, but to other Queftions whichk tended to the' Merits of

agoed Winel the Caufe; the Lord Keeper declated, that made them good

Side,tho’ other- e > i . R .
sdecho other- Witnefles, tho they were Members'of the €orporation, amd

w Excepion. Bpon their Evidence it was deerced for the Plameiffs:

Barlow
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Barbw vetfus Grant. Cite 247.

27 O&obris,

UP’O N a Bilt for 160k Legacy given to a Child, il
the Defendane infifted wpon an Allowance of 16/ Mony expende

a Year for keeping chic Legatee ac School. o for Main-
Education, fhall
It was objected, that enly the bare Intereft of the Mo- o tonas

ny ought to have been expended in his Education, and not g =
to have funk the Principal, as in this Cafe the Defendant traks ioto the
had done. Proor. &,
whag the Le-
But the Lovd Keeper thought it fit and reafonable to be By ol
allowed ; and faid, the Mony laid out in the Child's Edu-
eation was moft advantageous and beneficial for the Infant,
and therefore he fhould make no Scruple of breaking into
the Principal; where fo fmall 2 Sumy was devifed, that the
Eereft chereof would- not fuffice o give the Legatee a
compéteht Maintenance and Education : Bur in Cafe of
a Legticy of 1000l or the like, there it might be reafo-
mable to reftrain che¢ Maintenance to: the Intereft of the
Mony. '

In dhiis Cafe' there bein}y 30 /. allo given to the Infanc g gien
to'bind him an Apprentice, the Infant died beforehe artained pot bim our
a competent Age to-be placed cut an Apprentice, and che yPin s
Quuftion was, whether dhis 30/ fhould go to the Execu- e
wor of the Infane? be put out,

Eord: Kesper.. T think chis 30 oughiv t0'go to the Exe- Itfleo
cutor or Adminiftrator of the Infant: And in this Cafe-or Adminitns-
the Infant being 17 Years old, and having made a Will, ™
and named an Executor, it was allowed! to be 2 good Dif-

poficion of the 30/

Heycock



256 - De Term. S. Mich. 1634.

Cafe 248. Heycock verfus Heycock.
Fodem die.
Mrl:m: do:::;'cd’ N this Cafe the Lord Kezper declated, he took it to be.

tole raedont the Latv of this Court; that where there is 2 Devife of
s, a . L. . .
the profie will 2 Sum certain to be raifed out of Profits of Lands; if the

vot mieitina p.o0ec will not amount to raife the Sum in a convenient

donvenient

time,the Court time. the Court will decree a Sale.
will decree 2

Saie,

Cafe 249- Parker verfus Afb.

28 O&obris.
In Court

Lord Keeper. HE Bill was for Payment of a Legacy, given to
ol Gt~ T the Plaindff by thcyWill of 4. VB‘g n?’ whfi;ol:h will
proceds whete many Legacies, and (amongft others) the Plaintiff’s Lega-
reama Wiland Cy, Were erafed, and fuch Rafures were fuppofed to have
e e tave Deen done by the Teftator in his Life-tihe: But when the
:*:et:g“n?ﬁ:‘c‘k Will came to be proved, and this Matter contefted in the
Rareshad  Spiritual Courr, the Executrix fubmitted that the Will
beea b thould be proved, as if no fuch Rafures had been made;

and an Inftrament purporting her Confent to this Matrer,

was annexed to the Will.

. Lord Keeper. 1 take the Exeeutrix to be concluded by
this Confent, which prevented the Examination of the
Matter when it was freth; and it may be fhe knew that
the Rafures could have been proved to have been made
after the Death of the Teftator: But faid, the ufual courfe
in fuch Cafes is to have a Sentence againft the Rafure, and
then a Probate granted with the Words razed out inferted
therein.

Then the length of time fince the Death of the Tefta-
tor, and the Sa%cncﬁ of the Demand, were infifted upon.

. ALy nee  But to this it was anfwered, that 2 Legacy is not with-

* within the Sra-

wee of Limi. 10 the Statute of Limitations; and length of Time is only
tation 6
: a
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a Prefumption of Payment: But in this Cafe the Defen-
dant does not pretend a Satisfaction, but only contefts the
Duty. And there is this difference between Debts and
Legacies, as to their Antiquity. Legacics always appear
upon the Face of the Will, and fo an Executor knows
what he ought to pay, without being asked or told: But
for Debts and other dormant Demands, againft which he
cannot provide without notice; there the Statute had reafon
to limit the Time.

The Lord Keeper decreed the Legacy againft tie De-
fendant, who was Executor of the Executrix: And the
firlt Exccutrix having delivered over great part of the
Affets to the Défendanc in her Life-time, an Account had
been afterwards ftated betwixt them, and a Releafe given:
However it was directed, that an Account fhould be taken
of the whole Affets, 4nd that what the Defendant had re-
ceived, he was to anfiver out of his own Eftaié, and that
what was wifted by the firft Executrix, the Deferidant was
to anfwer as far as he had received Aflets.

Maffenburgh verflus Afh. Cafe2so.

I T having been ordered at the hearing of this Caufe; zod xepr.
that a Cafe fhould be drawn up, as it ftood upon the 4 Ca2s0.
Deed, for the Fudges of the Common Pleas to give their P Cofe 298,
Opinion upon; it was now moved, that the Lord Keeper

would rehear the Caufe, and be attended with Fudges, or
that it might be prefented to the Fudges for their Opinions,

as a Cafe in Equity, as well as a Point in Law.

The Lord Keeper declared his Opinion was, that he could
go no farther in Equity, than the Law went in Cafe of
an Executory Devife; but however directed the Cafe to be
drawn up at large for the Fudges Opinions, as well in
point of Equity as of Law; and in cafe they were of an
Opinion, that Equity ought to go farther than the Law,
he would confider further of it.

Uuun Dux
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Dux Bucks verfus Sir Robert Gayer.

Cale 21.
30 O&cbris.
ol QIR Robert Gayer, who was a Mortgagee under the Duke,
Mongagee - had brought an Eje@tment, and recovered Judgment
covers Judg- againft the Duke of his Berkfhive Eftate, of whic%l one
ment in Ejeét- g . i

ment, butin Goodebild Who had a Leale for 3 Years was in Poffeffion,
combiration byt paid no Rent, and was in truth infolvent: And Sir

rentin ol Robert Gayer in Combination with this Goodchild (who was
on T o accountable to the Duke for 180g0/.) refufed to take out
cution. all be Execution;; and the Duke could not eject Goodchild by
compeled o reafon of Gaper’s Judgment. Tt was therefore moved, thar
twee for the Sit Robers ~ Gayer might be compelled to take our
Cuui wity Execution, and secejve the Profits in difcharge of his

Defalt.  Debt.

i pf o
262 ¢ 267,

But jt was faid by the Cousncil for the Defendant, thae
po Ogder was ever yet made to compel a Mortgagee to
take out Execution, whether he would or not; and to or-
der the Defendant to take out Execution, might in-
volve him in a Suit with Goodchild: and it was to make
him, Nolens Polens, the Duke's Bayliffe ; and a Mortgagee,
who defires to act difcreetly, would not enter before he

had foreclofed the Equity of Redemption.

The Duke's Council faid, they would not compel Sir Re-
bert Gayer to be the Dyke’s Bayliffe, but in Cafe he did nec
think #it to receive the Profits, they defired the Renc mighe
be brought into Court; which the Court held reafonable:
And o‘:gered that unlefs Sir Robeve Gayar take out Executi-
on before the end of the Term he fhould be anfwerable
for the Profits, as in Cafe of willful Default.

Carter
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Carter verfus Carter. Cife 22,

31 O&obris,
In Court
‘ HE Cale was; Ralph Carter, and Fobn Dawfom Exe- e ;ﬁ})":.‘
cutor of Richard Carter of the one Part, and Ampe =™
Carter the Widow of the faid Richard Carter of the other ¥ 424800
Part, having fubmitted themfelves to an Award, anden- on the other
tered into a Recogniﬁmcc for Performance of it; an A- biteation, the
ward was made, wherein reciting, that the faid Richard poms i
Carter had acknowledged a Judgment of 100/ to the Awardaoconly
faid Ralph Carter ; and that the faid Amme Carter, as bein diffrence ber
terve temamt, was by reaon of that Judgment difturbed e/’
in her Jointure; It was (amongft other things) awar- a0d 5 epare-
ded thar the faid Ralph Carter thould acknowledge Satis- ali of Miters

fagion upon this ]udgment. ‘;twm Aad

Ina Scire fac. upon this Recognifance, the Breach affigned
was, that Satisfaction was not acknowledged upon the ]udE,-
ment : and the Exception taken by Mr. Holt was, that the
Award was larger than the Submiffion: for when 4 and B
of the one Part, and C of the other, fabmit to an Award;
that is 2 Submiffion of the Differences that C had with 4
and B jointly, or with either of them feverally; but chis
does not fubmit any Differences that might be between 4
and B. Now in this Cale Ralph Carter, the Conufee of
the Judgment, had two Remedies; one againit 4me Carrer
as ferve tenamg, to bind the Lands; and another Remed
a%ain& the faid Fobw Dawfon as Exccutor of the faid Rs-
chard Carter,to follow the Perfonal Eftate; and therefore the
Award ought not tohave been, that Satisfation thould beac-
knowledged on the Judgmeat, which deftroyed both Reme-
dies, but only that the Land fhould be freed and difcharg-
ed from this Judgment.

But upon hearing of Mr. Pollexfen on the other
fide, the Lord Keeper and Mr. Fuflice Lewins were both of
Opinion, that the Award was well made, and the Brcacl;

8 wel
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well affigned; for that all Parties concerned in the Judg-
ment were before the Arbitrators; and Ralph Carter,” who
made the Submiffion, had the whole Power of the judg..
ment in him; and therefore ordered Judgment to be en-
tered upon the Scire fac. unlefs better Caufe was fhewn to
the contrary, ¢é.

G Daunch verfus Kent ¢5 al.

L::"dcxz:e"per. . ,
Deed of Truft HE King being indebted to Colvile a Banker in

i el 84700l and Lindfey a Bankrupt having married

s come v Colvile’'s Widow, and Executrix, the King by his Letters Pa-

A Crediorwil tents in Confideration of the faid Debt, grants to Lindfey
notbe excluded,

D oe an Annual Sum Iffuable out of the hereditary Excife, upon
come inydlaf- fhecja] Truft in the Patent declared, that all fuch of Col-

ter the Year.

Bat a Bil my viles Credeoits, as would come in within a Twelve-
w the ver month, and accept a Share of this Annual Sum pro-

¢ 1 th - ! e .
i agheed portionable to their Debts, fhould have the fame 1gn-

fandot,o ed to them. The Year was long fince paft; and the

nouncethe Be. Plaintiff being a Creditor of Colwile’s brings his Bill to have

nefit of she  the Benefic of this Truft, and complains that Lindfey had
made feveral Affignments to the Defendants, who were
none of Colviles Creditors, and that Lindfey had ouc
of Colviles Eftate paid off feveral Bonds, and kept
the fame on Foot, and made Affignments of them to the
Defendants in Satisfaction of his own Proper Debts, un-
der Colour whereof they had come in under this Truft,
and had the Benefit of thefe Letters Patent.

In this Cafe for the Plaintff it was infifted, that altho’
Colwvile's Creditors came not in within the Year, that yet
Whee2 Deed this was a continuing Truft for them.  And Mr, Sollicitor

of Truft is for

payment of  did admiit, that a Truftee for Payment of Debts in general
e e may fell upon good Confideration, and the Purchafor, tho’

for snotsf- he had Notice of the Truft, fhall not be affected with

fected with a-

oy Mipplcs- any Mifapplication of the Mony; for the Land being fold

Mony. for a good Confideration, #hat is difcharged; and it is the

Mony
8
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Mony that is to be aley’d for Payment of the Debts; unlels ouperwric,
the Debts be particularly mentioned in a Schedule, or in yhee itis for
the Deed of Truft; and in fuch Cafe, the Purchafor muft pebes paricu-
at his Peril fee the Mony righdy imployed, and the Debrs ™ ¥
difcharged : and it was admitted, that if Lindfey had Ad-
miniftred Colvile's Eftate, and was in Disburle more than

the Affers which he had reccived amounted to, that for o

much Lindfey was a Creditor to Colvile, and fhould have

the Benefit of this Truft.

But in this Caufe there being many Defendants, and
their Cafes different and diftinét, the Lord Keeper would
not enter into the Debate of any of them, but referrd ic
to 2 Mafter, to ftate all the Particular Cafes to the Court,
and direted the Mafter to certify when the Affignments
were made, and whether for Lindfey’s proper Debts, and
whether Lindfey was a Creditor to Colvile ac the time of
the Aflignments made; and in that refpect he was to fee,
if Lindfey compounded any of Colvile’s Debts; for he being
Executor in right of his Wife, he could not have the Benefic
of thofe Compofitions.

Anonimus. Gl 251,

N a Bill to be reliev'd touching a Leafe for Years or tna billagiint

: -wh
other Perfonal Duty againft Exccutors; tho' the Exe- o onypre.

cutors be but Executors in Truft, yet it is not neceffary to ctors in Tratt

it is not necef-
make the Ceffuy que Trufts or refiduary Legatees Parties.  fury o make

the Ceflay que
Trufls of Re-

fiduary Lega-
Palmer verfus Trevor. tes Partic

Cale 27y

4 Novembris.

A B. devifed 100/, to the Plaintff’s Wife, to be paid

within fix Months after the Teftator’s Death; and a "‘::y"’g"

Bill being broughe for this Legacy, the Defence, which the gueaed 10 2

: Covar.
Defendant the Executor made, was, that he had paid the ppmeatroter

Legacy to the Plaintiff’s Wife, and had her Receipt for it ; soneoor good
o Xxx . and
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and the Defendant’s Council infifted, chat this was a good
Payment; for that without doubt a Man might fo fwife

a Legacy to a Feme Court for her feparace Maintenance,

as that che Husband fhould not intermeddle with it, and

. that the Wife's Receipt fhould be a fufficient Difcharge for it.

And they further infifted, that fuch was the Intent of the
Teftator in this Cafe, and that the Will ought to befo
conftrued in Equity; for at the time of making this Will,

the Plaintiff and his Wife were parted, which was them

well known to the Teftator, and that the Wife was much
{traitned for want of Maintenance; and it was faid thae the

Givil Law, whereby Legatory Matters were properly deter-
minable, was, that fuch a Legacy ought to be paid to

the Wife: But the Defendant’s Council not being prepar'd
WhereaLegacy 10 maimeain that Poine, the Lord Kewper held it no good
is o be paid &t Paymene; and decreed the Legacy to be peid to the Phin-

a certaia Day,

il any  tiff with Intereft; it being to be paid by the Will 2t 2

Intereft from

e i Certain time, @iz, within fix Meonths after the Teftator’s
not paid, Dczth.

e 5. Fofter verfus Merchant, & ¢ Contra.

Eodem dic.,

iy HE Bill was by a fecond Committee of a Lunatick
Commineeof A againft the firft Committee & af, to call himto an

s Luntick — Account for the Profits of the Lunatick’s Eftate.

cannot make

Leafes, nor in-

mber the . .

Luickss.  Lord Keeper. The Committec of a Lunatick has an

fla, witbowt Eftate but during Pleafure, and therefore cannot make

Cour. Leafes, nor any ways Incumber the Lunatick’s Eftate, with-
out {pecial Order of this Court, where the Profits are not
fufficient to maintain the Lunatick.

aamg:gem.af In this Cafe, the Lunatick, before he became fuch,
y a Lunatick,

i foe having made a Mortgage of good part of his Eftate for

o v 501 the Committee had transferr'd this Mortgage, and

taken up uvpon taken u or co [. R
i by the Com- p3ora4 more upon it

The
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The Lord Keeper declared, the Mortgage thould ftand a mirce, ordered

Security for 5o/ only. o fanda e
the firft, 5o 4

Committee not

And as to Improvements and Buildings made by the t0 be allowed
firt Commirtee on the Lunatick’s Eftate, for which he ?:]dp:ong:-

craved an Allowance; the Lord Keeper declated the Heir M ontbe

Lunatick’s £-

upon the Lunatick’s Death muft be let into the Eftare, fae
without making any Allowance for fuch Improvements.

And as to an Allowance demanded for the Lunatick’s Mater o e,
what was fit

Son’s Maintenance, the Lord Keeper referred it to a Mafter i be aowed
to examine and report, what Maintenance was reafonable for Maiote-

to be allowed. Lunatick’s Son.

Deguilder verfus Depeifter. Cafe 257.

Eodem die,

HE Cale was upon a Bottomry Bond, whereby the »cme
.. . . Lord Keeper,

l Plaintiff was bound in confideration of 400/ a5 ieading o

well to perform the Voyage within fix Months, as at the & vores

enters into a

fix Months end w0 (i:azl the 400 /. and 40/. Premium, in sosemry Bood,

cafe the Veffel arriv'd fafe, and was not loft in the Voyage. :;f;ﬁﬁ,gst’ﬂﬂ

Voyage, but
L lying all aldng
It fell our, that the Plaintiff never'went the Voyage, fein the Port
. . y1 O 'y
whereby his Bond became forfeited: and he now preferr'd Cour dueed

his Bill to be reliev'd; and upon a former Hearing, in re- §< e
gard the Ship lay all along in the Port of London, and fo Precoum, and
the Defendant run no hazard of lofing his Principal; the fiapl wih
Lord Keeper thought fit to Decree, that the Defendant ufual Intereft
fhou'd lofe the Premium of 40/ and be contented with
his Principal and Ordinary Intercft: and now upon a

Rehcaring he confirm’d his former Decree.

Anonimaus. Cafe 249.

Few being to put in an Anfwer, upon a Motion it A frw ardesed
_ was Orc%cr’d, that he fhou’d be {worn u the {2, % foom o
Pentatench, and that the Plaintiff's Clerk thould be prefent #on the 2o
to fee him {worn.

Etton
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Cafe 259. Fitton verfus Com’ Mackelsfeild.
Phintif dlow- PON a Motion that a Bill of Review might be
Bill of Review, admitted, without Payment of the Cofts of the former

without paying

o Suit,‘amountinsiato 150l for which the now Plintiff as

cedinthe yag prerended had been in Execution almoft 20 Years,
Original Cavfe,

wpon making and was not able to pay them.
Oath hewas not :
worth 4o/, be-

;;d&;‘c‘;ir:“" Per Cur'. Upon his making Oath, that he is not worth
" 4ol befides the Matter in Queftion, and befides a Suic
depending between the fame Parties to foreclofe a Mort-
gage, the Debt being pretended to be over paid, he fhall
be admitted to bring his Bill of Review without Payment

of thefe Cofts.

Cute 160. William Merreitt verfus Jobn Eaftwvicke and
7 Newmbii—_Anne his Wife, Adminiftratix of Hugh

In Court.
awvingasll  Pegree.
remitted to him .
from beyond
Sea for a per-

ticular purpofe, HIS Day the Lord Kéeeper bcing fent for to the

;ﬁdﬁﬁnﬁf : Tryal of the Mony in the Pix, Mr. Baron Arkins
wkes s Note fate and went on with the Caufes. And this Caufe then
ger. payable o coming on to be heard, The Cafe was, that the King of
Bearer, andfall- Denmrark {ent over the faid Hugh Pearce his Hundman into

e e i England, and remitted to hitn a Bill of Exchange for 843 /.
aesio e 135, 64. drawn upon one Facobfon a Merchant in London,
and pply ¢ 0 £ buy Horfes and Dogs. He receives all the Mony except
dcigned, ma 2001/, and lays it out accordingly, and delivers up the
then dies. B Bill of Exchange, and for the other rwo bundred Pounds
Mony aud 2p- takes a Note from Facobfom, payable to himfelf or Bearer
hgy. The ad. on demand, and then falls ill, and fhortly afterwards dyed;
‘minteatix of bye in his Sicknefs delivers to the Plaintiff, in whofe Houfe
Troverand re- he lodged, this Note for 200/, and orders him to lay ouc
brings a 8, the Mony in Horfes and Dogs for the King of Denmark’s
and is relieved. U{C .
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Ufe: Which he accordingly does, and afterwards goes to
Denmark, and carries over the Hotfes and Dogs which had
been bought, and accounts with the King for the Mony,
and reccives a Gratuity for his Trouble.

After the Death of Hugh Pearce, the Defendant Anne
his Wife takes out Adminiftration, and fhe and her now
Husband bring an A&ion of Trover againt  the
Plaintiff for rils two bundred Pounds, and recover i
Verdi&t.

The Bill was to be relieved.

Upon hcaxin_% of the Caufe, Mr. Baron Atkins was of A Judge firting
a

Opinion the P

. in the Abfen
intiff came too late after a Recovery at ofthe Lord Kee.

Law, and would have difmiffed the Bill: Buc Sir Samuel 272508 bou
Clarke, Sir Miles Cooke, and Sir William Beverfbam, the c is oppo-

fed by the Ma-

Maflers in Chamcery, ftood up and oppofed it, being of fers thenpre.

Opinion, that there ought to be Relief and a Decree. for f cr e

the Truft; and thereupon the -Court being divided, no Or.- getinuedin

der was made.

And the Caufe ftanding in the Paper the next Day,
came on to be heard before the Lord Keeper, who decla-
red, that he was fatisfied that the 200 I received by the
Plaintiff was part of the Eight Hundred Fortg Three Pounds,
Thirteen Shillimgs and Six Pemce remitted by the King of
Denmark; and altho’ Pearce had altered the Property by
taking a Bill for it payable to himfelf or Bearer, yer
Pearce was to apply it for the Kimg of Demmarks Ufe,
and the Plaintiff having made fuch Provifion as Pearce
thould" have done, ought not to be charged therewith as
fo much of the Eftate of Péarce, he havirig accounted
for the fame; and it was ordered that all Proceedings at
Law fhould be ftdyed till further Order: and thete bein
an Account decreed touching fome other Moneys, whicﬁ
Plaintiff had received, the Judgment was ordered to ftand
a Security for what fhould be found due from the Plain-

Yyy tiff

aper
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tiff on the Account; but if nothing fhould appear to be
due, Satisfattion was to be acknowledged on the Judgment.

Note, upon fearching the Record of this Cafe it ap-
pears, thar this Caufe was heard before the Lord Keeper
on the 8th of Nowember, and fuch Decree made as above;
but it does not appear by the Record that this Caufe
had come on before Mr. Baron Atkins the Day be-
fore.

Cite 261 Npay Flme Hofpital verfus Andover

10 Novembris.
In Conrt.

Lord o HERE having been time out of Mind a Fair held

f:";rzygn:i:cge at Weyhill near Andover, which was within the

i * Hundred and Manor, whereof the Corporation of Andover
were Lords; But the Pickage and Stallage and other
Profits of this Fair being enjoyed by Particular Tenants,
who claimed feveral Acres of the Land on Weyhill (on
which the Fair was held) as belonging to their refpetive
Eftates within the Manor; and otﬁcr Part of the Soil and
Profits being claimed by the Hofpital of New Elme, and
other Part by the Parfon of Wey; fo that the Corporation
had bur little or none of the Profits of the Fair; The
Corporation, upon furrendering of their old Charter, got
a Claufe inferted in the New One, that they might hold
the Fair in what Place they pleafed, (which Mr. 4z
faid, was only an Explanation of what the Law implied
upon the old Charter, the Fair being granted to them)
and now for their own Profit they would remove it to
another Place, the Soil whercof belonged to the Corpora-
tion; and hereupon feveral Adtions being brought ‘on both
fides, the Bill was brought againft the Town of Andover
by the Tenants of the Holfpital and Parfon, to quiet them
in their Pofleflion.

It was objetted by the Defendants, that the Bill was
not propet, the Right not having been fertled by Law ; lf]or
§ tho’
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tho’ the Defendants had recovered in two feveral Aéions,
yet thefe Verdicts were both fet afide, as having been gained
by a Prattice upon, and undue Sollicitation of, the Jury;
and the Fudges had certified the Verdicts to have pafled

contrary to their Direction.

Lord Keeper. 1 take fuch a Bill to be very proper in
this Court, being a Bill of Peace, and in fuch Cafe this
Court ought to interpofe and prevent Muldiplicity of
Suits: But in this Cafe the Bill praying only fpecial Re-
lief, wiz. that they might be quieted in Poffeflion, till the
Right was tryed at Law, and not having prayed Relief in
the Premiffes or a perpetual Injunction, the Lord Keeper
thought the Bill not proper for a Decree; and directed
the Phintiffs to amend the Bill in that Particular.  And siro chinge
the Town of Andover having a Bill to change the Venue, 220 4
complaining that they could not have a fair Tryal in the
County where the Action was laid, that Bill was difmifled.

Chapman verfus Tanner. Cates 61,

Eodem die.

q Bankrupt, before he became fuch, having made a 1 cwn

X Lord Keeper.
Mortgage of his Eftate, the Affignees of the Statute Mmg,gof be-
brir:E an Eje&ment for Recovery of the Lands comprized e e

in the Mortgage. The Mortgagce refufes to enter, but Morgagee re-
fufes o enter,

fuffers the Bankrupt to take the Profis, and to fence a- sadpermicshe
: A ) Bankr,
gainft the Affignees with this Mortgage. e upt fo
Pofleflion, and
tofcnceagain(l

~ Lord Keeper. The Mortgagee thall be charged with the Pro- a gjeamen
fis from the time.of the Ejetment. delivered. brought by the
1guees, with
this Mortgage.
. . - . M

Another Point in this Cafe was, that the Bankrupt ha- pul tecnoged
ving boughr Land, and all the Purchafe-mony not being i the beo-
. , R ts from the

paid, the Affignees would have had the Vendor come in e o the
as a Creditor under the Statute, for the Remainder of his ?::.2:;.-[;;.
Purchafe-mony. Pofl Cafe 6. .

Per



2638 De Term. S. Mich. 1684.

4@lstandto  Per Cur'. In this Cafe there is a natural Equity, that
B, who afe the Land fhould ftand charged with fo much of the Pur-
< Bankrupr,  chafe-mony as was not paid; and that, without any fpecial
‘c);:l:-tl::)cn;ur. Agreement for that Purpofe.

noi{be;%lp:gt' be bound to come inas a Creditor under the Statute, but the Land fhall (tand.chzrgcd with the
Mony unpaid, tho' no Agreement for that Purpofé.

Cafe 263. Barrell verfus Sabine.

11 Novembris,

1ovd Eamper PON the hearing this Caufe, the fingle Queftion
What Circum- was, Mortgage or no Mortgage; and it being be-

fancesmayin- fore the Statute of Frauds and Perjuties, for Proof of its be-

0 makeanab- ing 2 Mortgage, it was urged for the Plaindiff, firff, the

folue Convey- over Value, wiz. that it was a Church Leafe of 180/

seornot.  per Anm. over and above thé Rent referved and all Reprifes,
and renewed at the time of the pretended Purchafe, and
made up a compleat Term for 21 Years: And Mr. Ser-
jeant Barrells Purchafe-mony wias but 950 /. of which not
one Penny came to the Vendor's Hands, buc all went for
difcharging Incumbrances, and in Repairs and renewing
the Leafe; and that the Defendant was offered much abour
the fame time for this Leafe 1400/, Secondly, that Sabine
was at the Charge of the Conveyance.  Thirdly, that Ser-
jeant Barrell thould declare, if Sabine would repay his
Mony within a Year and half, and give the Serjeant 100 /.
for his Pains, Sabine thould have his Eftate again; and to
prove thar fuch a Declaration was fufficient to make it a
Mortgage, they cited the Cales of Cole and Martin, and
Beale and Collins.

On the other Side it was anfwered, the over Value was
not fo great as was pretended, and that this had all the
Forms and Steps of an abfolute Purchafe; there being firft
exprefs Articles for an abfolute Purchafe, and then a Con-
veyance made in purfuance of thofe Articles, and Poffef-
fion delivered immediately upon Execution of the Con-
veyances:

The
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The Lord Keeper faid, he was fully fatisfied, that it was not
originally a Mortgage, but an abfolute Purchafe: But be-
licved Sabirie might complain he had fold his Eftate oo
cheap, and that thereupon Mr. Serjeant Barrell mighe de-
clare, if he would repay him his Mony within one Year;
and give him 100 /. for his Pains, that he fhould repur-
chafe his Eftate, which Lord Kééper believed was the true
State of the Cale: And cited Sir Anthony Cage's Cfe of a
Claufe to repurchafe, which made fo much ftir in Wef-
minfler-Hall : And f2id, he thought that where there was a o 4. s
‘Claufe or Provifion to rcpurcha{%,- the Time limited oughy =,‘F‘h“ﬁ_°r:=r°:
to be precifely obferved; and faid, that as to the Serjeant’s Conveyance,
Agteement, that Sabine miiglit repurchafe for 100 /. more, f e ¥t
that feémed realonable in refpe& of his Trouble, and for the time G-
that the Eftate was the more valuable, as having gorte poe ;::hfu:;_
through a Lawyer’s Hands, who underftood the Title, and ZFro>
that might be a means to encourage Purchafors.  And

difmiffed the Bill:

Baily verfus Devereux. Cafe 264,
' . . 13 Novembris.
U PON a Motiorr for an Injuncion, the Cafe was; i
that an A&ion of Affaule; Battery, and falfe Impri- o ¢,
fonment was brought at Law againft the Plaintiff for Ar- wil not fufe
refting the Deéfendant on a Commiffion of Rebellion, ;ﬁn e
which iffued irregularly. bt excauting
the o,
Per Cu’. The Plaintff nuft have an Injurt@ioti ; for che iy
Irregularity ought to be punifhed in this Court, and can
only be examined and determined here, whether regular or
not; for at Law, fuppofing the Commiffion of Rebellion
iffued regularly, they will nor allow #hat as a Juftification;
and therefore the Injun@tion was granted; and it was re-
ferred to 3 Mafter to examine whether the Commiffion of
Rebellion iffued regularly or not; and in cafe he found it

irregular, to tax the Defendant his Cofts,

Z1z27z Copping,
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cute 265. Coppring verfus Cooke : £ Cooke verfus Knighe

14 Novembris.

4 Novemb fj al’.

Lord Xesper.

orgiEe ILL to redeem 2 Mortgage. The Cafe was, tha
thereby pre- the Mortgagee had obtained Judgment in Eje&tment,

quee Tacum- and entered on the Mortgaged Premifles, and thereby pre-
emring,and yee Vented other Creditors that had fubfequent Securities from
i e €ntring, and yet permitted the Mortgagor to take the Pro-
receins the Pro- fits; and now the other Creditors coming to redeem him,
B e tall be the Court ordered the Mortgagee fhould be charged with
chaged wih a1l the Profits he had, or might have reccived fince his

he hador might .
Kave received ntry

fince his Entry.
Anze Cafe 251,

& 202, ; . 7
o it Tyle verfus Tyle.
K Man by Will devifes Lands called Styles, to his
Lard Keepor. younger Son, and thereby declares, “that in cafe
Black hev iy his Son fhould be any way hindered or Frevented from
witha Provits, enjoying the Lands called Styles, then in lien thereof he
e . give him all thofe his Lands called Barrs Bar.
have White
roeiis ™ 'The Plaintiff by his Bill fets forth, that he was the Heir
Moietyof  of the Devifor, but that neither he, nor in truth the De-
, Hetuloaly vifor, was intitled to more than to one Moiety of the
fustion rossn- Lands called Styles, and that the Defendant I. N. a Stran-
foacofWhit et was intitled to the other Moiety, and had evited the De-
vifee: And fets forth thar Barre Bar was of much greater Va-
lue than Styles, and dhar it was not through i defaule,
that the Devifee did not enjoy Styles; and charged a Com-
bination betwixt the Devifee and the ether Defendant
Z. N; and praycdskelicf as to the over Value of Barve
Ay,

The
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The Lord Keeper was clear of Opinion, that this being
a Condition, that lay in Compenfation, the Plainciff oughe
to be relieved ; and Decreed, that the Defendant the De-
vilee fhould have a2 Compenfation, for the Land eviéted,
fer out in Barra Bar, and that the Plaintiff thould be re-
lieved as to the over Value. But the Defendant I. N. that
had the ether Moicty of Styles, having all along fomented
Suits on both Sides, and the Court ircatening to faddle
him with Cofts, he fubmitted, that the Defendant the
Devifee thould have his (I. N.) Moicty of Styles, and he
to take a Compenfation out of Barra Bar: and it was
Decreed agcordingly.

Cotton verfus lles. Cafe 267

19 Novembris,
In Court

ORTGAGEE in fee enters for a Forfeiture,end Zord eepr:

. A -
after feven Years Enjoyment abolutely fells the quzonone.

Land to I. S. and his Heirs. Iy of » s
in poffeffion;

Per Cuwr’. The Eftate fhall not be looked on to be 2 Mort- e s

gage in the Hands of I. S. {0 as to make it part of his Heirandixea.
Perfonal Eftate, but it fhall be for the Benefit of the coniidered ss

Heir . l.geo thEg i;:i:nd

Fobnfon Executor of Hill verfus Nott. Cafe 268.
. Eodem die.
In Court

ILL bought of the Defendant Notz in the Life-time zerd Keepe.

of Sir Thomas Nott his Father the Reverfion of a ##C416n

: | 1f an Heir fll
Houfe at Richmond at an under Value, by reafon of the , Reveréon in

Contingency; that if the Defendant Nozz had died in the e i of s

Father at an

Life-time of Sir Thomas his Father, Hill had loft all his underVale e
Purchafe Mony ; and after the Death of Sir Thomas Not£,who ia favour of
died abour ten Years after this Contratt was made, S ruc
Nort broughe his Bill to be relieved againft the Bargaip, cck Pefor-
and was relieved by Lord Nottingham, but upon a yemm for

Rehearing before the Lord Keeper that Decrec was re- boo= Afle-

rance.
verfed.
Now
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Now this Bill was brought by Fobnfon the Executor of
Hill, fecting forth that Nors the Defendant wis only Te-
nant in Tail, and had covenanted to make further Affu-
rance, and prayed he might be compelled to perform his
Covenant in Specie, and be Decreed to levy a Fine.

Upon the Hearing the Lord Keeper denied the Plaintiff
any Relief, and faid upon the firft Hearing on Notr's Bill
he thought it 2 hard Cafe, tho’ he did not fee fufficient
Reafon to fet afide the Contract: But as to the Plaintiff's
Bill he faid a Contra& which carries an Equity to have
it Decreed in Specie, ought to be without jl Objection;;
and faid the Practice of purchafing from Heirs was grown
too common, and therefore he would not in any Sort
countenance it; and dimiffed the Bill, and left the Plain-

tiff to bring his A&tion of Covenant at Law. N
i
Cate 265, Plampin verfus Betts.
40 Novembris,
Lind Kot N 2 Demurrer to a Bill of Review. The Phincff
bty the by his otiginal Bill fuggefts, thac all Receipts touch-

o be conc. ing the Dealings in queftion were loft, and prays an Ac-
dd by ihe count and Difcovery from the Defendant.  The Defen-
Oub,reveried. dant in his Anfwer fets forth his Books of Account and

his Receipts and Payments; and fwears, he received no o-

ther Mony of the Complainant’s,

~ After this the Plaindff produces his Receipts, which
differ, as to the Dates, from the Entries in the Books of
Account fet out by the Defendant in his Anfwer: and af-
ter many Wrangles in taking the Account, an Order was
made by the Lord Chancellor Nottingham, that in cafe the
Plaintiff would make Oath that he believed the Sums in
Queftion to be diftin& Sums, they fhould be taken as
fuch. And zhis, as allo that the Plintiff’s Qath in fome
oother Cafes thould conclude, was the Error affigned ; Afx}d
8 or
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for that Reafon the Decree was reverfed; the Lord Keeper
faying, there was no Colour to make fuch an Order; but
if there had been {ufficient Evidence withour, and the Qath
had been ex abundanti only, -it had been otherwife.

Pufcy verlus Pufey. Cafe 270.
Eodem die,
- ILL was, that 2 Horn, which Time oyt of Mind had » cwr
gone along with the Plaintiff’s Eftate, and was deli- ":‘;:’;"
vered to his Anceftors in ancient time to hold their Land g o of
by, might be delivered to him; upon which Horm was this * ;.o ere
Infcription, wiz. Pecote this Horne to hold Huy thy Land, by the ‘i for

The Defendant anfwered as to Part, and demurred as
‘to other Part; and the Demurrer was, that the Plaineiff
did not by his Bl pretend to be intitled to this Horn,
either as ixccutor or Devifee; nor had he in his Bill
charged it to be an Heir Joome.

The Demurrer was over-ruled, becaufe the Defendant
had not fully anfwered all the particular Charges in the
Bill, and was ordered to pay Cofts. And the Lord Keeper ,
was of Opinion, that if the Land was held by the Tenure ,, , ;..
of a Horn or Cornage, the Heir would be well inticled t0 107 o
the Horn at Law.

Sherbone verfus Clerk. - Gafe 271,

Eodem die.

DEmurrcr to a Bill brought to difcover the Tenant to Lord Kenper.
the Precipe on a voluntary Conveyance, allowed. i ave o

Smith verlus Turner. Cate 17
Endem dis.

PON a Bill of Review the Error affigned was,
that there was no ground for making this Decree,
Aaaa more
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Lord Keeper.

more than that it is mentioned in the Decree, that it was
made by the Confent of the Plintff’s Council, and he
ought not to be concluded by the Confent of his Council :
And that was allowed to be a good Error: As alfo that
the Decree was made by the Maffer of the Rolls alone, and
he cannot by his Commiffion make a Decree without the
Affiftance of two Maffers.

Note, This Cafe not being warranted by the Record, it
is thought fit to infert the Words of the Record it felf,
which are as follow, wiz.

Fovis Vicefimo Die Novembris, Anno Regni Carol Secundi
Regis Triceffimo Sexto, inter Edwardum Smith Bary’ Quer’.
Ama Turner Vid. Defend.

T HE Matter upon the Plea ‘and Demurrer put in by
the faid Defendant to the Plaintff’s Bill of Rewiew,
coming this Day to be heard and debated before the Righe
Honourable the Lord Keeper of the Great Seal of England,
in the Prefence of Council learned on both Sides, upon
opening the Matter of the faid Defendant’s Plea, WhiCi is
rounded on 2 Submiffion or Confent of the now Plain-
tff Smith's Council to a Decrec made in a former Caufe,
wherein the Defendant Twrmer was Plaindff, and the now
Plaintiff Smith Defendant, and therefore the Decree in the
former Caufe, againft which the Plaintiff’s Bill of Rewview

. feeks Relief, being grounded on a Confent, ought not to

be Impeached or Prejudiced by the now Plaintiff’s Bill.
Upon Debate of the Matter of the Bill, Plea and Demut-
rer, this Court held the faid Plea and Demurrer to be
good and fufficient, and doth order, that the fame do
ftand and be allowed.

Lloyd
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Lloyd verfus Gunter. Cafe 273.

Eoden die.
" HE Defendant had pleaded a former Decree in Bar iy e
to the Plaintiff’s Bill : Buc the Plea Was not fuffered ;,rocimarion

to be opened, for that it came in after a Proclamation re- p e a2
torned; and alfo came in by a general Commiffion Which upon s gesent
was to take the Anfwer only, and not to plead Anfwer or Grmifeate

take the All-_ ¢
Demur. Swer only,

Hills & al verfus Univerfitat. Oxon. &5 ab. cii 2y,

24 Novembris.

‘N the eighth Year of King Charles the firft, there wasa B»ome
I Patent granted to the Univerfity of Oxford o princ
Bibles and other Books not prohibited. 30 Martij 8 Car’ vnivengey of
that Patent is confirmed, and limits, that there fhall be but 27 ™ot
two Prefles and three Printers. The Plaintiffs claim as Bble, év.cs:
the King’s Printers, under feveral Patents continued down ™"
by mefne Affignments, and bring their Bill to reftrain the
Defendants from Printing Bibles, ¢&°c. And it was obferved,
that the Bible was Tranflated at the King’s own Charge;
fo that the Copy was his; and that Printing was brought
in by Hemry 6th at his own Charge.

The Lord Keeper was of Opinion, that it was never
meant by the Patent to the Univerfity, that they fhould
print more than for their own Ufe, or at leaft but fome
fmall number more, to compenfate their Charge: But as
they now manage it, they would engrofs the whole Pro-
fic of Printing to themfelves, and prevent the King’s Far-
mers of the Benefit of their Patent: However he faid, the
Validity of the feveral Patents was a Matter proper to be
determined at Law, and the Plaintiffs were now proper only
for a Difcovery, and therefore ordered that the Plaintiffs
thould bring an A&ion at Law'in the Kings-Bench, againft
the Umiverfity, or the Defendants Parker and Guy who

- é claimed
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claimed under the Patent to the Univerfity, and that it
fhould be tryed at the Bar; and the Defgldants were to
admit they had printed a competent number of Bibles at
the Tryal. And tho’ the Plainuffs preffed much for an In-

vib mecefe Junion to ftay the Univerfity Printers from going on with

oo the Printing & Bibles until tﬁc Tryal had fett%ed e Right,
yet the Lord Keeper refufed to grant it, in regard that in
cafe the Right fhould be found with them, they would
by fuch Pro%nibition receive a Prejudice, that he could not
compenfate nor make good to them.

Cafe 275. Newboufe verfus Milbank.

Yodem die.

Prohibirion o A Prohibition granted to an inferior Court upon a
Court for hold-

¢ Suggeftion, that they held Plea of a Matter out of
ing Plea of 2 . A :
Matter our of their Jurifdiction.

theis Juriidicti-

Cite 276, Bartholemew verfus Meredith alias Moorebead,

a7 Novembris.

L:'d‘ Kespe. 7 S. by Will devifes Land to be fold for Payment of
Lands oy J * Portions to his younger Children; one of the Chil-

to be fold for

payement of  dren dies after the Portion becomes payable, but before the

Portions, one

of theChikdren Land fold.

dics after the
Portior be-

comesquesa  Per Cur'. The Adminiftrator of the Child that is Dead,

fold, the Ademi- j5 jntitled to the Mony,

niftrator is in-

titled to the

Mony.

Cale 177. Palmer verfus Toung.

Eodem die, (

rhree Leffbes NE of the three that held a Leae under 2 Dean

of a Church “and Chapter, furrenders the old Leafe and takes 2

Leste. :
Oue rencws NEW ONE to himfelf,

in his own
Name. It

g:u lIIil.::a'rmrt Per Cur'. It thall be a Truft for all.

7 Attor-
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Attorney General verfus Vernon, Brown, and cu .8,
Bobeme.

HE Bill was, that his Majefty, in right of his Dut- 5 fn Bquity
chy of Lancafter, was feized of the Honour of Tud- Lenes P
bury, the Forreft of Needwood, and of many other particu- 5y pm”
lar Lands in the Bill fpecified, and that the Defendants had '
intruded and commited Wafte; fometimes alled ring the
Lands defcended to them or fome of them from éneir An-
ceftors; at other times pretending a Grane thereof from
his Majefty : Whereas if there was any fuch Grant, it was
obtained by Sarprize, and by falfe Particulars ; many things
being omitted or not valued, and thofe that were valued,
were much under-valued, and that it did not pafs in the
ufual Form of Grants of Inheritance under ,Exe Dutchy
Seal; and that Endeavours were ufed to ftop the Grant,
but without Effect.

To this Bill or Information the Defendants pleaded,
that they had paid to his Majefty 7000 /. in Mony, and
had conveyed to him the Lands, whereon the Fort of Shere-
nefie was built, and that ih Confideration thereof, and
of the King’s fpecial Grace and Favour, by Letters Pa-
tents under the Dutchy Seal, executed by Livery, in Pur-
fuance of 2 Warrant ‘under the King's Signet or Sign Ma-
nual, his Majefty did grant to Defendants Brown and Bo-
heme in the Words following, (and then fet out the Letters
Patent) and the Defendant Permon averred, that, tho’ the
Patent paffed in the Name of the other Defendants, yer
that was done to prevent a Merger of feveral Leafes, he
had in part of the Premifes, and that, as he believed, the
Grant was intended in favour of him, who had ferved his
Majefly and the late King with the Hazard of his Life, and
had ﬁlyEered much for them, both in his Perfon and his
Eftate; and thac therefore, and for that Letters Patents
could not be avoided by anbEn lifp Bill, buc che Matte

Bbb in
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in Queftion was properly at Law, and ought to be deter-
mined in the Dwrchy; and that, - as the Defendants were
Purchafors, Equity ought not to avoid their Grant, or to
put them to d}covcr matters in avoidance of it.

And by the Defendants Council it was infifted, frf, Thar
there never had been any Precedent of this nature to re-
peal Letters Patenes by an Englifs Bill in Chancery; but as
to that, it was Caufa prime Impreffionis. Secorl?l' , That a
Title under Letters Patents is a Title purely at Law, and
determinable there, and that likewife IECI'C is a proper Re-
medy by Scire fac’. Thirdly, Asthere was no Precedent
of any fuch Bill, fo it was Impracicable to proceed here,
for that the Letters Patents pleaded, and all other Lerters
Patents, are matter of Record, and cannot be difannulled,
but by a Marter of as high a Nature: and the Englip
Side of the Court of Chamcary is no Court of Record;
and therefore Lerters Patents cannot, ncither can a Fine,
be vacated or cancelled by a2 Decree on an Englift Bill :
but if any Thing could be done on fuch Bill; ar moft it
could be, but to decree a Reconveyance; and thac
was not prayed by the Bill. Foarthly, It wasobferved, that
the word Fraud, which, if any Thing, muft give Jurit
di&ion to the Court in this Cafe, was not in the whole
Bill ; for that the whole Charge of the Bill goes but to
two Things only, wiz. Firffl, That the Patent pafled over-
hattily, and had not its due Progreflion through all. the
Offices, as in the Cafc of a Grant of an Inheritance un-
der the Durchy Seal, according to the Ufage of thac
Court, it oughe to have had. ~ And Secondly, That this
Grant was obtained by Mifinformation and %alfe Particu-
lars, or at leaft thac his Majefty was not duly and fully
apprized of the Valuc of the Lands, when this Grant.
pafled.

As to the firft of thefe Objettions it was faid,
that the Grant paffed duly, or not; if nor, that would a-
void the Grant at Law: and the Ufage of the Durchy

Court
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Court is moft properly determinable there: but if it paffed
regularly and according to Law, there could be no Ob-
jetion upon that Account againft it in Equity : And it
was urged forther, that tho’ it miéht be rmcf!)mble, wheré
there is 2 general Warrane for a Grant, that it fhould pafs
through al% the proper Officers Hands, to the intent they
might examine, and take care, that the Grant be not lar-
ger or more comprehenfive than his Majefty intended it:
yet where there is 2 Warrant to pafsa Patent in becverba, (as
in this Cafe there was) there the Parciculars and Manner of
the Grane is fixt and afcertained by the Warrant, and there

needs no fuch Care or Scrutiny of the Officers about
ic.

As to the fecond Objeftion ; it was faid, it had never
yet been thought a Reafon fufficient to aveid the Kimg's
Grant, becaufe he did not receive a Confideration adequate to
the Value of the Land: For Kimgs are fuppofed to be
bountiful, and not to make a bare Swithfield Bargain :
And tho' it fhould appear upon an Examination in this
Court that there was an over Value, yee that would be no
Reafon to aveid this Grant, for thatthe Grant is not onlyin
Confideration of the 7000/ in Mony paid, and of the
Conveyance of the Lands at Sherewefs, but alfo of the
King’s fpecial Grace and Favour; and the Defendant ¥er-
mon has by his Plea fhewn himfelf to be a Peron, who
had fome Title to the King's Favour; he having ferved his
Majefty and the late King with the hazard of his Life,
and fuffered for their Serviceboth in his Perfon and in his
Eftate; and exprefsly avers, that the Patent was intendéd
in favour of him, tho’ not taken in his Name, to pre-
vent a Merger of his Leafes: And then when the Value fhall
appear, how much fhall be faid to pafs in refpet of the Kimg's
Bounty, and how much in refpect of the Confideration paid:
Certainly whatever the over Value fhall be, it ought to be im-
puted to the King's Bounty ; Unlefs the Law had preferibed Li-
mits (which ithath not) to the King’s Grace and Favour. Andit
was further obferved, that theDefendant Permonhad feveral long

1 Leafes
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Leafes of part of the Premiffes, and in thofe Leafes the
Rents referved were thought 2 good Confideration; and
thofe Leafes were not yet impeached; and not only the
{ame Rents were continued, but an increafe of Rent was
referved on the Grant of the Inheritance: and fo the fame
Confideration goes to that toc. Fifthly, That there was
a Particular Non obffante in the Patent, that it thould not
be Impeach'd for miftaking, or not mentioning the Values;
and a Covenant for further Aflurance, in cafe the Grant
was any way defective; and that the force of fuch a Non
obffante was properly determinable ac Law.  Sixshly, If
Letters Patents fhall be impeached by Englith Bill in ‘Chan-
cery upon fuch Suggeftions and Pretences as thefe, no Pa-
tentee can be fafe; nor fhall the King's Seal be of any
force ; and unles the utmoft Confideration was paid, the
Grant fhall be open to the beft Bidder; and after never
{o long an Enjoyment the Patentee fhall be called in here,
and entangled in Proofs of the Values of the Lands

ranted : And fince nullsm Tempus occurvis Regi,nothing hinders
%ut they may go back and repeal Letters Patents made
by King Fames, or as much farther back as they pleafe.
Lafly, The Defendants were Purchafors, and had pleaded
themfelves fo to be; and 7000/, was attually paid, and
their Lands at Sberem{i conveyed to the Kimg; and there-

fore, as Purchafors, shey were intided to the Protedtion

of the Court; and in cafe their Grant was defeive,
they might poffibly have an Equity to have it fupplyed
here: but there was no Equity to deftroy a Purchafor’s
Grant; neither was it the Practice of this Court to com-
pel a Purchafor to anfwer Matters, whereby to impeach his
Grant; and if the Defendants fhould be forced fo to do,
the Confequence thereof might be, to ftrip them of their
Purchafe, and yet be lefc withour Remedy for the Confi-
deration paid, and Lands conveyed.

For the King it was infifted by the Counfel, firf, That
in this Cafe a bare Purchafe was intended, and not 2
Gratuity; and that the Letters Patent were obmin'd in

: refpect
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refpet of the Confideration paid, and not as of the King’s
Bounty; for that would have much alterd the Cafe.

Secondly, As it was intended a Purchafe only; fo it
was unduly obtain'd by falfe Particulars: and it was no
fmall Evidence of the Fraud, that it was carried on in

fuch Hafte, and by fuch unufual Methods.

Thirdly, That the King in this Cale was properly relieve-
able in this Court by Englifs Bill. Firff, For that the King
may fue in what Court he pleafes. Secondly, The Bill
charges a Surprize and falfe Pardiculars; and a Fraud is
properly relieveable here. Thirdly, That the King oughe
not to be in a worfe Condition than a Subjedt; and a
Nobleman fhall be relieved for fuch a Fraud put upon him
by his Servant: and in cafe the King fhall not be
relieved in this Cafe by an Englip Bill, n%)e will be with-
out Remedy. Firff, For that there is no Remedy to be
had in the Dautchy Court; for that is only a Court of
Revenue, and not a Court of Law; and for that cited Owen
and Holt's Cafe in my Lord Hobart, fo. 77. and the Cafe
of Dowty and Fifper in the King's-Bench; and befides the * veot. 5.
Complaint of the Bill was, that the Chancellor of the Dut-
chy had not done well in this Matter. ~ Secondly, As this
Cafe was, the King could have no Remedy by Scire fac’
for that thefe Patents were no Record of this Court; and
for that in a Scire fac’ the Deceit ought to appear within
the Body of the Patent; but the Matters upon which the
Bill fecks Relief are Frauds in obtaining the Grant, and
Matters debors the Patent.

Fourthly, They faid, there could be no fuch Danger, as
was pretended, to ancient Patents; for that the Equity will
not be the fame againft an ancient Patent, where there
has been a long Enjoyment under it, as againft a Patent
newly paffed, and frcth in Agitation: Ancf as to ancient
Patents, it fhall be prefumed the King intended a Bounty,
which will alter the Cafe.  As to what has been urged,

Cccc that
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that there was no Precedent for fuch an Englip Bill, it
was faid, there is no Precedent of any Grant of fuch Va-
lue paffed on fuch Confideration,

Lord Keeper. 'The Queftion is fhort, Whether there be
a Fraud, or not? if a Fraud, it is properly relievable here.
It is not fit fuch a Marter as this fhould be ftifled upon 2
Plea; and thercfore the Lord Keeper over-ruled the Plea,
and denied to fave the Benefit of it till the Hearing, be-
caufe he would not give any Countenance to fuch a Cafe.

Cafe 279, Elme verfus Shaw.

8 Decembris.

P Emurrer allowed, but without Cofts, becaufe it was
Lord Keeper. a Demurrer only, without any Anfwer, and came
in by Commiffion.

Goffe verfus Whalley.

Cafe 280.
Eodem die.

m:nHyeirraibf;dSX IL L brought againft an Heir to difcover what Affets
of Rel All he had by Defcent, and to fubje&t Mony raifed by
b o Sale upon Alienation before any Original filed, and ro dif-
in quiy.  cover the truft of Lands defcended before the Statute of

Frauds and Perjuries, which makes the Truft of an Eftate

defcended Affess.

The Defendant pleaded Alienation before Original filed,
and that the Truft of an Eftate defcended was not Affets in
his Hands.

Bur the Lord Keeper ordered he fhould anfiwer, faving the
Benefic of his Plea to the Hearing.
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Anonimus. Cafe 281.

" Sums under
40 s.allowedon

UMS under go0s. to be allowed the Party on his thePatysown
. . . . . QOath, but then

Oath, but then he muft in his Affidavit mention unto ke ough o
whom paid, for what, and when. Sear, whem
and for what
thiey were paid.

Dan verfus Allen. Cafe 282.

1 Decembris.

‘DER Cur. An Affignee fhall not have a Scire fac’ to =
revive a Decree that is not Signed and Inrolled: Buc X, E:{%:;‘Z
after the Decree is Inrolled, an Affignee may bring a S fi tore
Scire fac' to revive it: In like manner as at Law, if usles the be-
there be Judgment for an Annuity, and the Annuitant =™
afterwards fells the Annuity, the Vendee fhall have
a Scire fac’ upon this Judgment. But tho’ the Lord Keeper
diGallowed the Scire fac’ yet it was without Cofts, becaufe

the Defendant might have Demurred, but did not.

S I R Harbottle Grimfton, Mafter of the Rolls, died
about three o'Clock in the Morning on the {fecond Day of
January, in the cighty firlk Tear of his Age, being feized fud-
denly in the Night with a kind of an Apoplellick Fit, of which
he continued ill about four Days, and then dyed; and was
about three Days afterwards carried privately out of Town 1o
be Buried at Gorhambury.  Upon bhis Death the Lord
Keeper took the Keys of the Rolls into his Cuftody, umtil Sir.
John Churchill was appointed Mafter of the Rolls, and
Sworn privately at bis Lordihip’s Houfe.
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DE
Termino S. Hillarii,
26 &7 37 Car’ II. 1684.

In Curi1A CANCELLARIZE

Cale 283. S Robert Fafon verfus Ehzabeth Fervis
Tt Widow & a4l

In Court
Lord Keeper.

e Ccovendntss ]VA THANIEL Bacon, the Defendant Elizabeth's for-
ration of 1200, mer Husband, who headed the Rebellion in Pirginia,
ing under bim Was Owner of the Lands in Queftion, and contrats with

heandallclaim-
will convey t . 3
ooy the Plaintiff Fafon to fell him the Lands for 1200/, Fafon

the Mony. A has not Mony to pay for the Purchafe; but confefles a
smade, a0d then Judiment of 4000/ Penalty, defeazanced for Payment
i ¢ Confideration Mony to Bacon; and thereupon Ba-

B is evitted by of’ t

who cimed ¢on conveys the Lands to him and one Pheafant his Tru-
under a Settle- . .

ment made by {tee. Thomas Fervis contralts with Fafon, Pheafant and onc

prttubandthe Byckmam for the Lands for 1200/ and Fafon, Pheafant

former Owaer

of the Efae, and Bucknam enter into a Statute, that in Confideration of
3 e .

Joinets bis 1200/, they and all claming by, from or under them, or
cecwmad any or either of them, would convey the faid Lands unto

dics,
piall pay Ferpis and his Heirs, free from all Incumbrances done or
ny.and thebx- {uffered by them, any or either of them; and that Buck-
e & mam, who was in pofleflion, fhould deliver Poffeffion unto
and ber Join- Feyais, or in default thereof the 1200/ was to be repaid,
Bacon dies in Virginia, and after his Death his Wife
and Children fet up a Setlement by which Bacon was
only Tenant in Taii and by Veitue of this Settlement

7 they
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they evict the Eftate from Fervis, who afterwards dies, and
makes the Defendant Elizabeth his Executrix.

For the Plaindff it was infifted, that altho’ there was a
r%l:neral Covenant to convey, yet it was reftrained by

¢ fpecial Words that come afterwards, wiz. free from all
Incumbrances dome by them, any or cither of them: And a Co-
venant by the Word conceffi, may be reftrained by a fub-
fequent fpecial Covenant: And it appears by the whole
Contexture of the Agreement, that the Intent of the Par-
ties was only, that Fervis thould take Bacon's Title, talis
qualis, and he by a Recovery mighe have cut off the Ré-
mainders, and have made a good Title. And this is a
Cafe of very great Extremiity; for the Wife of Bacon and
her Children run awdy wich the Land by vertue of this

Settlement ;. and fhe likewife will have the 1200/ Confi-

deration-mony, as Exetutrix to Fervis.

Lord Keeper. 1 take the Covenant to convey to be a
general Covenant, and it cannot be fuppofed, that when
a Man buys the Inheritance of an Eftate, he intended,
that thofe he bought of fhould convey an Eftate for Life
only. And as to the other Objection, that it would be
a ftrange Cale for Bavow's Wife to have both the Mony
and the Land too; there is no Weight in that Objection ;
for the has an Eftate for Life in the Land by the Settle-
ment; and the has the Mony as Executrix to Fervis: Et
gquando duo jura in uno comveniunt, eqaum eff, ac fi effent in
diverfis.

But then the Plaintiffs Council prefled, they might be
admitted to try again the Reality of this Settlement, whe-
ther it was not fraudulent; the former Tryals having been
in Bucknam's Name, who was a known Cheat, and his
Name caft an Odium on the Caufe.

Whereupon it was ordered they fhould try it next Affzes in
an Eje@tment; and firft againft the Wife, asto her Eftate for
Dddd Life;
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A Bond before Life ; and then as to the Remainders to the Children: For if
Marriage to

gnte £)on-  the Bond before Marriage was only for a Jointure, and the
e, andsfie Sertlement goes further, and enmails the Land upon the

ment is mde Children of the Marriage, the Serdement mighe be good
which feules i d d l . .
the Etaeon 35 to the Jointure, and fraudulent as to the Remainders in
the Whfc =" Refpect to a Purchafor.

the Marriage. This Settlement is good as to the Jointure, but fraudulent as to the Children in Refpect of &
Purchafor. f

Cafe 284. Prefion verfus Tubbin.
Eodem die, .

In Court. HERE a Manis to be affe@ted with a Lis pen-
What fhall be dens, there ou%ht to be a clofe and continued
raoned s, Drofecution. In this Cafe the Bill was to compel the Fa-

podennand  ther t0 perform Articles made on his Son’s Marriage ; the
" Father Mortgages the Land, that was to be fertled, pending
the Suit; and the Mortgagees are thereupon made Parties,

and then the Father dics.

Lord Keeper. Here the Lis pendens is well enough; for
the Plintff being Heir, he cannot revive the Suit
again{t himfelf.

It was faid by Mr. Sollicitor, that where there is a Lis
pendens, as if a Man has exhibited his Bill to have Articles
performed, there he may by an original Bill affet a third
Perfon with Notice of the firft Suic, that fhall come inrand
purchafe the Eftate pending that Suit; and that there are
forty Precedents of it in this Court; for otherwife, tho' a
Man has proceeded never o cautioufly, and immediately
exhibited a.Bill to have Articles performed; yet a Stranger
may come in, in the mean time, and prevent him of the
Eftate.

But thar was denied by Mr. Keck, and by the Court}
who faid, that with a&ual Notice you may affet any one
by an original Bill; but as to Notice purely by a Lis pen-

dens
7
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dens you fhall not- affect any one, who is no Party to the
Suit by an Original Bill; unlefs the former Caufe has
Proceeded to a Decree: and there is not that danger in the
Cafe, as Mr. Sollicitor apprehends; for if the firflt Suit be
Proceeded in with effect; all Perfons that come in pendente
lite tho' they be no Parties to the Suit, their Intereft fhall
be Bound, and avoided by the Decree in that Caufe.

And the Lord Kegper faid, tho' notice t0 2 Man’s yhee Norice
Council be notice to the Party; yet where the Council (0 the Parie
comes to have notice of the Title in another affair, which Notice to the
it may be, he has forgot, when his Client comes to advife Farey.
with him in a Cafe with other Circumftances; that fhall

not be fuch a Notice, as to bind the Party.

P |
Fitton verfus Com® Macclesfield. Cate 181,
26 Jaguarii.

T HE Phintiff Fitton having brought aBill of Review ®coes
to reverfe a Decree made by the Lord Chancellor yq 1imiica
Clarendom, about 22 Years fince, the Defendant the Lord of Time for
Macclesfield Demurr'd, and alfo Pleaded to the Bill of of Reverw;

. yet after a long
Review. . Acquiefeence

under a2 Decree
the Court will

Upon the Pleadings in the Caufe, it appeard that the nor reverke i
Lord Macclesfield, in Eafter Term 1661, Exhibited his Bill, :;;,,ETE;:{_
thereby fetting forth, that Sir Edward Fitton being {eized in
Fee of the Eftate in queftion, fertled this Eftate upon him-
felf for Life, Remainder to all his Sons fucceffively in
Tail Maley in Cafe he thou'd happen to have any, with a
Remainder to the Lord Macclesfield, who was his Nephew,
and the Heirs Male of his Body, but fubjet to a Power
of Revocation by Deed or Will. That afterwards Sir
Edward Fitton made his Will, and thereby devis'd the Lands
to the Lord Macclesfield in Fec, who therefore pray'd by
his Bill to have the Truft of a Term, that was to attend
the Inheritance, affign'd to him: and complained thac

Fitton
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Fitton and the other Defendants pretended to fet up feveral
Titles to the Premiffes:

In Anfwer to this Bill, the now Phintff, Mr. Firrom,
fer forth, that Subfequent to the Settlement in the Bill,
Sir Edward Fitton made anhother Setdement, and there-
by limited the Eftate to himfelf for Life, Remainder to all
the Sons he fhou'd after happen to have in Tail Male,
with Remainder to the now Plaintiff and his Heirs, but with
a power of Revocation by Deed or Will: and that he did
not know, that Sir Edward Firton made any fuch Will, as
was pretended, neither was it material, for that the faid
Sit Edward Fition in_his Lif¢-time by Deed Poll, bearing
Date the rhird day of April 18 Car’ 1, Releafed the Power
of Revocation in the laft Settlement.

The Caufe was heard 13 Faw’ 1662, and a Tryal
direCted to be tried ac the Kimg's Bemch Bar, touchin
the Reality of this Deed Poll, which upon a long and fu
Evidence was there found to be forg'd; and thereupon
they came back into this Court, and the Will being fully
prov'd here ij Witnefles, a Decree was made for the Plain-
tiff the Lord Macclesfield, and an Account of Profits
dire¢ted, and the Deed Poll was ordered to be brought
into Court; but a twelve Months time was given to
M. Fittor to try his Title; and in cafe he fhow'd think fie
to try the fame, an Ofhicer of the Court was directed to
attend at fuch Tryal with the Deed.

Afterwards Mr. Fitton within the rwefve Months brought
his Eje@tment in the County of Cheffer, and upon full
Evidence a Verdit pafled for the Lord Macclesfield, whq
thereupon came back into this Court, and the Decretal
Order was made Abfolute.

In the Bill of Review the principal Errors aflign'd
were, Firfl, That this was a Title proper at Law, and that
a Man ought not to be concluded in a Title which concerns

the
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the Inheritance, upon a fingle Verdi€t, and efpecially in
a'feign'd Iffue, where the whole Tide cou'd not come in
Evidence.

Secondly, That the Lord Macclesfield’s Tidle was under
a Will, and there had never been any Tryal touching the
Reality of this Will.

Thirdly, The Plaintff Firton was fent to Tryal under 2
great Prejudice; the Deed Poll being called in the Order
a Pretended Deed; by reafon of which Reflection the Tryad
could not be a fair or equal Tryal.

Fourthly, That here was an Account of Profits directed,
and a Decree made before any Tryal had, which was
prepofterous.

Fifthly, That here the Deed Poll was damn’'d ; where-
as fome of the Remainder Men, that claim’d by this
Deed, were no Parties to the Suit.

To this Bill of Review the Lord Macclesfeld pleaded

and demurrd.

The Plea was, that Mr. Firton, (tho' he had taken no
Notice of it in his Bill) having by the decretal Order
twelve Months time given him to try his Title, he after-
watds brought his EjeCtment in the County of Cheffer,
where the whole Tite on both fides came in Iffue; and
, that upon a full and long Evidence a Verdi&t pafsd for
the Lord Macclesfield, by a Jury of the beft Gentlemen in
the County.

The Demurrer was, becaufe there was no Error in the
Decree; it being grounded upon two Verdi&s ; and that the
Court had a proper Jurifdiction of the Caufe; there bein
along Term out in Truftees to attend the Inheritance: an§
that now after 22 Years Acquielcence under the Decree,

Ecee and
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Whether a

Fine and Noa-
chim is not a

and when all the Witneffes to the Will were dead, the
Plaintiff ought not to be admitted to his Bill of Review ;
and c{i)ccia%ly, for that he had not paid the Cofts of the

former Suit.

For the Plaintff it was faid, chat a2 Bill of Review is
not barred by length of time, (But by fome at the Bar it

Bar 1o a Bill of was faid, that a Fine and Nom-claim would have been a Bar

Review.

to the Bill of Review, if Fitton bad not been in Prifon) and
that the Title was properly a Title to be tried ac Law, and
et had never been tried; for as to the Tryal in the King's
%mcb, that was only in a feigned Action, where the Vali-
dity of the Will could not come in Queftion; and they
were alfo fent to a Tryal under 2 Prejudice; the Deed
Poll being called a Pretended Deed: And asto the other
Tryal, there was an Eje@ment indeed brought; but there
Mr. Fitten was under the fame Prejudice as to the Deed ;
and he could not make ufe of the Depofitions of fome
Witnefles that were dead, the Bill and Anfwer not bei
brought down: So that in truth the Validity of the Wi
was never faily tried; but fuppofing there had been one

~ Tryal, and a Verdi& upon Evidence againft Mr. Fitton;
* yet a Title at Law ought not upon that to be perpetmally

bound up by a Decree of this Court; for that were to
make 2 Verdi¢t in Eje&tment as peremptory, asa Recovery
in a Writ of Right: but all, that the Court ought to have
done in fuch a Cafe, had been to have fet the Truft Term
afide, and have left the Parties to Law: and fuppole 2
Bill was now brought in this Courr, fuggefting that a
Tide was difputed at Law, and fhould pray tha E)r Peace
fake a Tryal in Eje@tment might be made as peremptory,
as a Recovery in 2 Writ of Right: without doubt a De-
murrer wou'd lye to fuch a Bill.

Secondly, This Decree was unjuft, to damn the Deed
Poll, becaufe that the Remainder Men were not Parties :

Aud tho' Mr. Fitton could not fully prove his Tide; yet

8 the

\
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the Remainder Men might; and by that means the Coart
might be engaged to make repugnant Decrees.

Thirdly, That here an Account of Profits was decreed
before any Recovery at Law, and yet at the fame time
Mr. Fitton had a Year's time given him to try his Title,
which was prepofterous: and an Account of Profits was
notfo much as prayed by the Bill; and a Decree ought to be
bat fecundum formam petitionis: and had the Bill been as

neral as the Decree, 2 Demurrer would have lain as to any
Relief for an Account.

For the Defendant it was anfwered, That as to what was
objected, that the Remainder Men were no Parties, that was
no Error to be affigned by this Bill ; becaufe thofe, that were
not Parties to the Decree, could not be barred by it; neither
could they have any Bill of Review of that Decree,

Secondly, Asto the Objection, that ic was a Title pure-
ly ac Law: that was a Miftake; for there being a Truft
of a Term to attend the Inheritance, this Courc had un-
doubtedly a proper Jurifdiction.

Thirdly, That whereas it was objected that the Validity
of the Will had never come in Queftion ; that was alfo a
Miftake; for in the Eje&ment brought by Mr. Fisten,
where the Defendant, as well as the Plaintiff, was to make
a Tide; the Validity of the Will came properly in Quefti-
on; for the Lord Maccle:{eild could make no Title, but by
the Will; the Prior Settlement with a Remainder to him
being with a Power of Revocation,the fubfequent Settlement
to M. Fitton revoked that; {o that upon the Eje@ment, not
only the Validity of the Will but the Reality of the Deed Poll
came again in Queftion : for had cither the Deed Poll been
found real, orthe Will not well proved; in either Cafe the Lord
Macclesfield could have had no Title: and where the Court has
a Jurifdiction by reafon of a Truft, it has not been unnfual
to make a Deerce upon one Tryal; as in the Cafe of th:l

Lor
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Lord Howard: and this Cafe is much ftronger, the Will
having been fully proved in this Court, (for fo the De-
cretal Order is) and alfo Atempts made to fet up a for-
ged Deed, and for that Reafon in Sir Thomas William's
Cafe, a Decree was made upon one Tryal to damn a
forged Deed.

(

And as to what was objeted, that the Decree was lar-

er than the Bill, it was anfwered, the Bill was upon the

whole Cafe, and Relief prayed in the Premiffes: and they .

alfo infifted on the length of time, and that their Wit-

nefles were dead; as alfo, that the Plaintiff had not paid

onder for éit- his Cofts: for tho’ the Lord Keeper had made an Order to
B e difpenfe with it, yet that ought to have been fet forth in

Cofts v
bringing a Bl the Bill of Review; which in this Cafe was not done,

of Review,
ought to be

g @%  pey Cur’ When 2 Decrée comes to be reverfed on 2
Bill of Review, it ought to be either becaufe it was un-
juft in matter of Law arifing within the Body of the De-
‘cree; or for the Court wanted, or exceeded, its Ju-

. rifdi¢tion: neither of which objections were made out in
this Cafe; for the Court had a plain Jurifdiction by
reafon of the Truft of the Leafe; and without Doubt
this Court has a natral Jurildittion in the Cafe of
Forgery; this bciné the proper Court to dete® it in,
where you may have time to infpe¢t the Deed, and to
fift the Witnefles, which the Proceedings at a Tryal ac
Law do not admit of: and then the Court having a
natural Jurifdiction, it is only matter of Difcretion, whe-
ther to fend it to a Tryal at Law or not; and in Cafe
the Deed Poll had been damned without any Tryal, yet
it had not been Error. And it being made out that
there was a Forgery in the Cafe, the Lord Keeper faid, he
did not wonder the Court inferted fome Reflections in the
Order in odium to the Forgery. And as to what was ob-
jected, that the Court ought only to have fet the Term of
Years afide, and to have left the Parties to Law; whichisthe
only material Objeétion : He faid,He did not think the Court

was
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was bound fo to do. No queftion but a Bill of Peace to
prevent Multiplicity of Tryals is a proper Bill; tho' had

the Matter been Res Integra, he fhould not have made al- ADecr=cought
together fuch a Decree to have bound the Inheritance, [oyine e
after the Leafe expired, upon one Tryal; but he obferved, betitance,
there was the greater Reafon for it in this Cafe; becaufe has been bur
Mr. Fitton decEned controverting the Will, and refted up- one Tryal &
on the Deed Poll for releafing rie Power of Revocation :
And tho’ there was but one Tryal, wherein the Will could
properly come in Queftion; yet he well remembered,
that upon the Tryal of the Forgery in the Kimg's-Bench,
Do&or Smallweod was produced, and he there proved the
Will: And tho there be no Limitation of time to the
bringing a Bill of Review; yet after #wo and rwenty Years
he fhouﬁi not reverfe a Decree, but upon very apparent and
flat Errors; efpecially this Decree having been made by the
Lord Clarendon, who well underftood ﬁle Rules of Juftice
and Equity, (and by Mr. Keck no Decrec of his was ever
yet reverfed) and there having been fince his time feveral
other Keepers and Chamcellors, and no Bill of Review
brought, he did not fee Caufe after this length of Time,
when the Witnefles to the Will were dead, (which whether
made or not, is only Matter of Faét) to reverfe this De-

crec; and therefore difmiffed the Bill of Review.

Morgan verfus Dom’® Sherrard. Cfe 286.

26 Januarfj.

q Man poffefled of a Term for Years, makes a Mort- A, poft
fage of this Term to F. S. and afterwards ac- for Yeus,
knowledges a Statute to the Lord Sherrard, and then con- .n‘;":%:ﬁe’.'

fefles 2 Judgment to the Plainiff Morgan. o by S

tute, and after-

The Bill was to have the Equity of Redemption of this mew, sidic.
Term, which was vefted in the Exccutor, and o become T Jwe

Affets, to be adminiftred in 2 Courfe of Adminiftration, fuf fished|
and fubjected to the Judgment; a Judgment in courfe of quity of Re-

Adminiftration at Law being to be preferred to a Statute. Sofion s
Ffff For '
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For the Deferidant the Lord Sherrard it was infifted,
that he had the Smtute, and that having got the Term ex-
tended in the Hands of the Executor, 2 fub equcntd]udgment
couldnot avoid that Extent : And his Council alledged, there
was a Cafe in dnderfon to that Purpofe: But the Coun-
cil on the other Side denyed there was any fuch Cafe.

And the Lord Keeper was of Opinion, that a Tetm for
Years was not extendable by the Conufee of a Statute in
the Hands of an Executor; and tho’ it be extendable in the
Life-time of the Conufor in his Hands, yet the Extent is
but guoufque, and if the Conufor alien the Term before ex-
tent, the Statute binds not the Term; and then if it be
not extendable in the Hands of the Executor, it is but a
Chactel, like acicwd or a Horle, and there a Judgment
muft be preferred in courfe of Law to a Statute.

The Cafe of Fuler and Guilmore was admirted, that a
vid. 2. Aud, Prior Statute extended fhall not be avoided by a fubfequent
157. Judgment, but that is in the Cafe of a Frechold, ang not

3Cr. 734 822,

¢Co.59.B. as to Goods or Chartels.

Cafe 287, Dolin verfus Coltman.

3 Februar. L
. I» Gt HE Wife joins with her Husband in 2 Morrgage,
The Wite ;‘g’f and levies a Fine, to the intent to bar her Dower,

andleviessfne and in Confideration thereof the Husband agrees the Wife
o wain fhall have the Redemption of the Mortgage: And the Hus-

Confiderstion band afterwards Mortgages this Eftate twice more.

Husband agrees

bwcteiquy The Court took this Agreement to be fraudulent, as
of Redemption agrainft the fubfequent Mortgagees, fo far as to intide
‘Dower, ad  the Wife to the :tholc Equity of Redemption: But in re-
mkes & gard the Wife, in Confidence of this Agreement, had le-
porsy Mot-  vied the Fine, and thereby barred her Dower, and the
e This Agree- Husband and Wife being both livinti, the Court decreed
loo. ta:‘lgain‘g that after the Husband’s Deceafe, the Wife, in cafe fhe

fhould
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thould. liappen to furvive him, fhould :njo;' her Dowcr + the fecond
And whereas the Mortgagees prefled, that the Decree mighe Fur ae e it

anly be, that fhe thould enjoy her Dower, notwithftanding wiek seer
the Fine; the Court thought it uareafonable in this Cale, f Redeap.
to put the Wife to her Writ of Dower; becaufe they might aws eoud
convey away the Eftate, and fhe not know againft whom b b Do

to bring hes Wit of Dower. And therefore decresd, the Fioe, &
Dewer' to: her. |

Booth verfus Rich. Cafe 285.

Eodem die.
PER Cur. ‘There being an Infant in the Calk, We oo
can’t foreclofe him without a Day to fhew Caufe, after b forecod
he comes of Age: But the fropcr way in fuch'a Cafe is, to ew Couts
to decree the Lands to be fold to pay the Debes; and that 5, % F2=
will bind the Infant. ez Sak, aad

Iafant,
Com? Newburgh verfus Bickerflaffe.  cy. .,
4 Februar,

’ I *H1S Caufe came this Day to hearing; and upon aa rfue g
the Pleadings it apYearcd to be a pure Title ac Law, frew A

and refted upon this fingle Point, whether the Marfh Lands ?32&':?

in queftion were Dutchy Lands or not; the Lord New- Bt wiere

burgz claiming by a Patent under the Dutchy Seal in King i mare

Fames's time, and the Defendant Sit Charles Bickerfiaffe st Tice

claiming under a Patent in King Charles the firffs time, Account vl he
ranted unto the Duke of Richmond under the Great Seal ; 2 v

%Otha.t if they were Dutchy Lands, they were well paffed

to the Lord Newburgh; but if not Dutchy Lands, but De-

relif Lands, then they were well paffed to the Duke of

‘Richmond; and as to the Jurifdiction of this Court in the

Cafe, it was infifted, that the Plaintff being an Infant,

no Latches thould prejudice his Right, and therefore the

. Plainciff’s Bill, tho' he was an Infant, was proper for an

Account of Profits in this Court.
The
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The Lord Keeper obferved, that Liztleton fays, if a Man
intrudes upon an Infant, he fhall receive the Profits, but
as Guardian; and the Infant fhall have an account

, ~#gainft him in this Court, as againft a Guardian: But to
that it was anfwerd, that in this Cafe a Verdi& had pas'd
againt the Infant; and that binds his Righe, as to an ac-
count of Profits; and that the Poffeflion was recoverd in
the Life-time of the Infant’s Father; and in fuch Cafe
Latches wou'd run upon an Infant; and befides the Plain-
tiff was not proper for an Account here, until he had firft
recoverd at Law.

But the Court retain’d the Bill, and direGted there fhou'd
be a Tryal in EjeGtment at the King’s Bemch Bar next

Term.
Cate 200. Thynn verfus Thynn.
g Februar,
Lord otper THE Cafe was, that Mr. Thynn of Eagham Deceafed
A Man makes having made a Will, and thereby made his Wife
bis wil, ad fole Executrix ; the Defendant Mr. the Son, hearing

cutrix: theson Of this Will, came to his Mother in the Life-time of his

™ Father, and perfwaded her, that there being many Debs,
Mother to gt the Executorfhip would be troublefome to her; and defired

the Father to

make 2 new that he might be nam'd Executor; for that he by reafon
e i ® of his Privilege of Parliament .could ftruggle the better
Exeautor, be - yich the Creditors, and perfwaded his Mother to move his

promifing to

be s Toaflee Father in it; declaring, that he would be only. an Execu-
Moe, — tor in Truft for her: And the Mother accordingly prevails
ot decreed on - the Father that ic mi%ht be fo: and thereupon Mr. Thynn
ing the Sruee the Son gets a new Will drawn, whereby a Legacy of 5a .
#HHE only is given to his Mother, and therein he makes him-
felf fole Executor; and cancels the former Will, tho’ the

Father oppofed the doing thereof; and the laft Will was

read over fo low, that tEe Teftaror could not hear it; and

when he called to have it read louder, the Scrivenor cried,

he was afraid of difturbing his Worfhip. The Defendant

having

8
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having thus made himfelf {ole Executor, and procured this
Will to be executed, where only a Legacy of 50l was
given to his Mother, fer up for himfelf, and denied the
Truft for his Mother: -and in his two firft Anfwers ke
denied the Will was drawn by his Directions, and that the
so . therein given to his Mother was without the Teftator’s

Privity ; but in his third Anfwer he confeffed it.

Upon the whole Matter, it appearing to be, as well 2
Fraud, as alfo a Truft, the Lord Keeper, notwithftanding
the Statute of Frauds and Perjuries, tho’ no Truft was
declar'd in Writing, ‘decreed it for the Plaintiff, and Order'd
that the Defendant fhow'd be examined on Interrogatories
for difcovery of the Eftate.

Cale zp1.

Strelly verfus Winfon.

TH ERE being three Part-owners of 2 SBip, one of I Cowrt

: rd Keeper.
them refufes to fit out the Ship to Sea, and the T:ee pNS

others do it without his Confent, and the Ship is loft in g;;"‘(;’::

the Voyage, refufesto Navi
gate the Ships
and’ thé other

Per Cur. In this Cale the Lofs of the Ship fhall be twode kx|
equally born by all three; for tho’ one of the Partners o, and che
did not confent to the fitting out of the Ship, yet he would ff,"’v';;f;_'"
have been intituled to one third part of tge Freight, and Mo thaee
in this Court fhould have had an Account of the third fal bear bis
part of “the Profits of that Voyage: and fo where one Te- csyraiel

nant in Common receives all the Profits, he. fhall Account be woud bare
in this Court as Bayliff to the other two for two' thirds. a tare of the
But in cafe the other two Part-owners had apply'd to the f sy
Court of Admiralty, as regularly they ought to have done,

that Court Wou’c{ have made an Order,. that upon one
Part-owner’s refufing to Navigate the Ship, the other two

fhould have liberty to do it alone, and thowd not have

been Accomptable to the Part-owner, that refufed to join,

for any part of the Profits: and there in cafe the Ship

Gggg had
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had been loft, the whole Lofs muft have refted on thofe
two, that fet out the Ship: bur in the prefent Cafe, in
regard the third Perfon, who refufed to join with the other
two, would have been intitled to a fhare of the Profits of
the Voyage, if any had been made by the Ship, he oughe
to bear his Proportion of the Lofs. Qi fentit Commodum
Jentire debet €& onus.

Cafe 292. Hall verfus Dowthuwaite.

11 Februar.

Rl T HIS Cafe concerned Lands within the County Pa-
Suggeftingprie latine of Durham; and in order to intitle this Court
o Incumem to Jurifdiction of the Caufe, the Bill fuggefts prior In-

friog ::rtfo:f,' cumbrances to Parties, that lived out of the Jurifdiction :
o ivide es but when the Caufe came to hearing, no fuch mateer was
o ot 3o made out by proof;; but it appearing that the Proceedings
ceming Luods i the County Palatine had been unjuft, the Lord Keeper
cunry s f2id, he would rerain the Caufe, and confider of it.
1me,

Kettleby verfus Atwood.

Cafe 293-
* Eodem die.
In Court Y Articles made upon Marriage it was agreed, that

Lord Keeper.

Mony agreed the Wife having 1500 ). Portion the Husband fhould
on Maizge to add 500/ more to it, and that the fame fhould be depo-
Tand and fe- fited in Truftees Hands, until a convenient Purchafe
thd o e g could be found out fos invefting the fame in Land; which
Wik s el Land, when purchafed, was to be fettled to the ufe of
mainder to ;> the Husband and Wife for their Lives, Remainder to the
Hubaod @ firft and other Sons of their two Bodies in Tail, Re-
di‘;hl;‘ji:';:“d mainder to their Daughters in Tail, with a Remainder
son, who died ver to the right Heirs of the Husband. And in the Ar-
b e ticles there was a Provifo, that in Cafe the Husband di-
:*;;mxgi’ ed without Iffue, the Wife might make her Election, whe-
wite. whois ther fhe Would have the Land or Mopy, and had fix
othe Hutod Months time to make her Election. ) T
. e
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The Husband died before atty Purchafe was made, lea- awd son
ving the Wife Enfeint of a Daughter, born foon after his ¢ tieMony
Death, who died at 2 Month old. The Wife was Admi- adiced ac-
niftratix both to her Husband and Child, and made her % s
Election within the fix Months to have the Mony, and B! dilmifi
gave notice thereof to the Plaintiff, .who was her Huf-
band's Brother and ‘Heir.

The Bill was brought by the Phintiff to have the
2000/ invefted in X%ands and fettled according to the
Articles.

Lord Keeper. Had a Bill been brought in the Life-time Noto tis

of the Infant (it being -better and fafer for the Infant to bewd sics,

have had Land than Mony) I would have decreed the Mony G, %

i the Lord Chan-
to be laid out for the benefic of the Infant: but I donot cellor iy

fee, what Equity the Heir has againﬁ the Adminiftratrix. for the Heir.

The Bill was difmiffed, but without Cofts. t;i;.rq!c.fc
. ey

Dominick wer{us Langley. Cate 294.

: Eodem die.

T HE Cafe arofe upon a Marriage Settlement, where- 7.
in there was a Provifo, that in cafe the Husband
fhould have no Iffue Male of the Marriage, but fhould leave

Jflue Female, then the Heirs of his Body, or he that-thould

have the Eftate by vertue of .the Limitations.in theSettle-

ment, fhould pay to fuch Iffue Female 1000 /. at 18 Years

-of Age or Marriage, which fhould firft happen.

The . Husband died, leaving 1ffue Male and 1ffue Female
by his Wife, and the Iffue Male died before the Portion
to the Iffue Female became payable. Mr. Solliciter, The In-
tent of this Settlement is, that in cafe the Husband died,
and there fhould be no Iffu¢ Male of the Marriage living
when the Portion became payable, then the 1000l were
to he paid.  Sed mon allocatur per Cur'. And the Bill was
difmift. - - ‘

T s His



300

De Term. 8. Hill, 1684.

Cale 205,

H 1S Majefly King Charles the Second being feized vith
a wiolent Diftemper, like an Apoplettick Fir, on Mon-
day being Candlemas Day, about Seven of the Clock in the
Morning, and Doftor King being accidentally there, immedi-
ately let him Blood ; but his Majefly continued many Hours in
bis Fit before be vecovered his Semfes, and afterwards lay
languifring of -bis Diflemper with a kind of an intermitting
Fever until the Friday following, when he died between the
Hours of Eleven and Twelve; all the Courts at Weftminfter
meeting and fitting about an Hour that Day: And about three
o'Clock in the Afternoon of the [ame Day, King James the
Second was Proclaimed, and the Fudges, Attorney and Solli-
citor General having new Commiffions, were [worn on Mon-
day following at the Lord Keepet's Houfe, and fat at Welt-
minfter the fame Day: And om Tuelday the Lord Keeper
and the Mafter of the Rolls far in Court, the Mafter of the
Rolls adminiftring the Oath 20 the Lord Kecper.

P

Anonimuys:

U PON a Motion for a Serjeant at Arms on a Comy
miflion of Rebellion retorned :

Per Cur’. By the King’s Demife all Proce(s of Con-
tempt not executed is determined, {o that you muft begin

again at an Awachment; but where any Proces s

executed, and a Cepi  Corpus returned, there the Procefs

ftands good.
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. . Cafe 296.
Angnimus.

Prohibition

. . lyes not toan

. O N a Motion for a Superfedeas to a Prohibition to an Infeice Cour,

Inferior Court, for that the Prohibition was pray’d dut s plesd-

at the Suit of the Party after he had pleaded to Iffue, and ;iﬁf,;‘fﬁ:b’
by that fubmitted to the Juwildiction .of the Inferior Defeodan ib-

mits tothe Ju-

Court: rifdicion,
But at the Suit
of the King,

Lord Keeper. That is a good Reafon why a Prohibition Prebisition

3 Iyes,tho’ the
thould not go at the Suit of the Party; but where an In- Ucfendaat has
ferior Court meddles with Matters out of its(]urifdi&ion, P Bt if 2 Pro-
tt

I will grant a Prohibition for the King in fuch a Cafe: Plbiionbs

But if you bringan Affidavit that the Caufe of A&ion a- the Coure wil
rofe within the ]urifdiétion, upon that I will award a Su- s, i

there is an Af-
Pﬂﬁdlﬂ! . fidavit that the

Caufe arofe
within the Ju.
rifdi@ion.

Spalding verfus Shalmer & St. Amond Gt 155,
Ejﬁ al" 18 Februar,

Where Lands
arc to be fold
for Payment

T HE Cafe was, that Auguftine Spalding, the Plaintiff’s §f priciar
Father, did in 4pril 1666 convey feveral Manors chafor mut

and Lands lying in Hutrom, Blagdon, Comgyesbury, and et
King flon Seymour in the County of Somerfet, to Alexander z‘;';jdfis"ﬂi

Dyer, Thomas White deceafed, and the Defendant Shalmer, D if more is
and their Heirs, to the Ufe of them and their Heirs until ﬁoclii;l:l:o':;f'
they had raisd by Sales or Profits fufficient to pay the je,Debxs, tat
Debts in a Schedule to the Deed of Truft annext, amoun- rothe Prejudice
ting to 1061 and alfo to pay 15001 to one Codrington, of aPuschalr.
in cafe he thould conveyan Eftate in Hutton according to
Articles made betwixt him and Spalding dated 21 March
1653; and after Payment of the Debts, and the 1500l
and all Charges relating to the faid Truft, the Truftees were
to ftand feized of the Remainder of the Lands unfold, to
the Ufe of the Plaintiff, the Son of the faid Spalding, in

‘Hhhh Tail
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Tail Male, with Remainder to the right Heirs of the
faid Augufline Spalding. .

The Truftees enter and undertake the Truft, and in
1668 fell unto Robert and Richard Viccaris the Lands at Con- .
gresbury for 1500/ and fell other Lands at Hurton to feveral
other Perfons for 772 1. more, and fo raifed by Sales in all
2275 L. and after this the Truftees in 1670 convey the
Lands at King flon Seymour to Nixon and Newcourt, which
is mentioned to bein confideration of 8 40/ but no Mo-
ny was attually paid, and the Conveyance to Nixonm and
Newcourr was only in truft for Alexander Dyer: and
as touching the 1500/ to be (paid to Codrington, he could
not make a good Tide, and fo the Purchafe was broke
off; and inftead of paying the 1500/. to him, there was
a Decree made in 1672 that Codrington thould pay to the
Truftees 800/ being part of the Purchafe Mony, that
Spaldimg had advanced in his Life-time ; which 800 /. wasac-
cordingly paid ; fo that now the Truftees had reccived 3275 /.
Whereas the Schedule Debts amounted but to 1061/, and
the Receipts and Payments were all Indorfed on the Deed
of Truft.

After this, viz. in 1679, Dyer the Truftee owing 200 /.
by Bond to the Defendant Sz. Amond, St. Amond lends
him 200/ more, and thereupon the faid Alexander Dyer,
and Nixon and Newcourt his Truftees, make a Mortgage
to the Defendant Sr. Amond of the Lands at King flon
Seymour for fecuring the 400l and Intereft, and deli-
ver to him the Deed of Truft, by which he had Notice,
that the Trult was only for Payment of the Schedule
Debts, which amounted but to 1061, and the 1500/
to Codrington, and had alfo Notice by the Indorfements,
that the Truftees had raifed by Sales before the Convey-
ance to Nixon and Newcomrt 227 . but it did not there-
by appear whether Codringtow's 1500l were to be paid
or not,

4 Upon
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Upon the hearing this Caufe, the Queftions were,
how far the Truftees thould be charged with this Breach of
Truft, and whether 5r. Amonds Mortgage, he coming in
with Notice of the Truft, fhould ftand good againft the
Heir.

For the Plindff it was infifted, that all the Truftees
were anfwerable to the Plaintiff for the Breach of Truft,
in regard the Deed of Truft was particular, that they
thould fell for Payment of the Debts in the Schedule only;
and when they had raifed by the Sale made to Robert and Ri-
chard Viccaris 1 § oo I. that was{ufficient to pay the Debtsinthe
Schedule, with an Overplus; and all the fubfequent Sales,
whercin they all joined, were Breaches of Truft. But as to
that it was anfwered,by the Defendant’s Council, that when the
Lands at Hutton were {old, and the Lands at King ffon Seymour
conveyed to Nixen and Newcosre, the Contract with Codringzon

.was not brokeoff; for the Decree was fubfequent to :ﬁoﬁ:
Sales, and it did not then appear but 1 500 L was neceflary
to be raifed for the carrying on that Purchafe. Whereunto
for the Plaintiff it was replied, that St. Amond's Mortgage
was fubfequent to the Decree, and he ought to have en-
quired whether Codrington had convey'd the Lands at Hue-
ton; for by the Deed of Truft, the r5o0/ was not to
be raifed til] he had conveyed. ~

Lord Keeper. Each Truftee fhall be charged for no more gach Trutee
then he afually received; but where they join ‘in Re- {2 hrecd
ceipts, there they fhall be all charged. And as to Sz. Amond's thenbeattaly

receives. Other-

Mortgage, that was held to be good. Where Landsare to be wit, it the
fold for Payment of particular Debts, the Purchafor muft :,’;‘{Z?,’ip{:‘“
take care to fee his Mony rightly applied, and if the Debes

be not paid, that is {uch a Breach of Truft as fhall affet

the Purchafor; but if more be fold than is fufhicient to

pay the Debrs, that fhall not turn to the Prejudice of the 2254 &3
Purchafor; for he is not obliged to enter into the Ac- .
count ; and the Truftees cannot fell juft {o much as is fuf-
ficient to pay the Debts: And he obferved the Deed of

Truft
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Cafe 298.
24 Februar,

Ante Cafe 130,

Troft of a
Term limited
tothe Husband
for Life, Re-
mainder to his
firlt Son; and
if that Son dic

Truft was not only for the Payment of Debts in the Sche-
dule, but alfo to pay the Truftees their Cofts and Charges.

It was then faid for the Plaintiff, that 200/ of the
Mony on St. Amond's Mortgage was not advanced upon
account of the Truft, but was a Debt owing by Dyer,
and therefore ought not to be charged on the Truft Eftate.
Sed non allocatur.

The Court alfo directed, that the Monies disburfed by
the Truftees for the Maintenance of Auguff. Spalding’s
Children, tho’ not within the Truft, fhould be allowed.

MafJenburgb verfus Afb.

THIS Caufe upon the former Hearing having been
directed to be tried in a feigned Iffuc in the Common .
Pleas, that {o the Validity of the contingent Limitation
over of the Truft of the Term to the Plaintiff mighe
come in Ifluc, Lord Keeper declaring that the Truft of a
Term in Equity ought to be governed by the fame Rule
as an Executory Devife of a Term at Law: Afterwards
upon 2 Motion it was ordered, that a Cafe fhould be drawn
up for the Fudges of the Common-Pleas 1o give their Opi-
nion upon : And the Fudges having unanimoufly
given their Opinion, that the contingent Limitation over
to the Plaintiff was good, for this Reafon; becaufe the
contingent Limitation was circumfcribed, and muft hap-
pen within the Space of 21 Years: The Caufe came
now to be heard upon the Equity referved, and the Lord
Keeper declared himfelf fully fatisfied with the Opinion of
the Fudges, and decreed for the Plaintiff; and faid, he
took this Cale to be the fame with the Cafe of Wood and
Saunders, where the Truft of 2 Term was limited to the
Husband for Life, Remainder to the Wife for Life, with a
Remainder to their Eldet Son; and if he died leaving
Iffue, then to that Ifflue; but in cafe he fhould happen to

8 die



In Curia Cancellarie. 305

die in the Life-time of the Husband or Wife without Iffue, leaviog ffue,

then to fuch

then the Remainder over was limited to another Son of fic;burif e
H : y . . on dic in the

the Husband and Wife; and this Remainder by the Ad- [if-ime of

vice of the Fudges was held to be good. a the Father

wizthout . Iffus,
then to the 2d
Son. This Re«
mainder is

Stapleton verfus Sherrard. gooi.
Cafe 299.

T HE Queftion in this Cafe was upon the Cuftom of s Februsr.

the Province of Tork, the Husband dying - inteftate TheCuttom of
the Province of

-without Iffue in the Life-time of the Wife, whether the %,s does not
Wife fhould have any Benefit of the other Moiety, as Ad- ey
miniftratrix, by vertue of the Statute of Diffributions ; and par ot the
the Cafe of Crifp and Hayes in the King’s-Bench was cited, o
wherein it was faid to have been adjudged, that the Lega- Infbiune
tory part was out of the Cuftom, and was to be governed ynce die in-
by the Statute of Diffributions. But for the Plaintiff it Was ; wits and ng
fid, that in the Cafe of Ramfden and Gudgeon in this Shid the i
Cour, it was adjudged otherwife; and thac by the Cuftom Moicty by the
of the Province of Tork, where the Husband dies without sy of .
Iflue, the Childrens Part ought to go over to the next of g;"f;,cmgiggw
Kin; but that was denied by the Council for the Defen- of Ditwibui-
dant, who faid the Cuftem of the Province of Tork Was iy o cue
the ame with the Cuftom of the City of London, unlefs 3o 446.
in the Cafe where the eldeft Son has Lands by Defcent, he

fhall have no part of the Perfonal Eftate.

As to the Matter in Queftion the Lord Keeper would
deliver no Opinion, but ordered, that the Lord Arch-
bithop of Tork fhould be attended, and defired to certify
how the Cuftom of the Province of Tork was in that Par-
ticular. ‘

Eaft India Company verfus Evans & al.  cue 300

a¢ Februar,
l HE Bill was brought by the Company, fetting forth g it

agaioft a fepa-

. their ‘Letters-Patents, and the great Charges they (5.
Iiii were
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were at in making Leagues with Princes, and building
Forts, and maintaining Forces in India, and prayed a Dif-
covery what the Dcfgcndants had traded for there, and
that they might be compelled to bear a proportionable part
of the faid Charges.

To which Bill the Defendants pleaded, anfwered, and
demurred. They pleaded they were free Merchants, and fet
forth the Statute 21 Fac. againft reftraining of Trade,
and the Statute o Edwardi tertio, that all Merchants might
trade any where, and the Statute 18 Edw. 3. that Mer-
chants might trade any where not in Enmity with the
King; an§ averred the Indians were not in Enmity: And
demurred as to the Difcovery, becaufe it was to fubjec
them to a Penalty; and alfo to that part of the Bill that
would inforce them to contribute to the Company’s Charge ;
becaufe it appeared by the Plaintiffs Bill that they denied
the Defendants Liberty to trade to Isdia, or to have the
Advantage of the Plaintiffs Privileges: And by Anfwer
the Defendants denied they traded under the Company’s
Colours, 5.

For the Defendants it was infifted, that as to what the Plain-
tiffs prayed a Difcovery of, it was to enable them to go on
in an A&ion which founded only in Zarr, and therefore
they ought not to have a Dilcovery in Equity ; and the
Difcovery would likewife fubje the Defendants to great
Penalties; for tho' the Company by their Bill waveg the
Forfeiture, yet they might difmifs their Bill, and would
not be bound by that Offer; and befides, that Offer could
in no fort bind the King, who was intitled to one Moiety

of the Forfeiture, and had already brought Informations
againft the Defendants. ’

For the Plaintiffs it was infifted, that Sandyes, one other
of the Interlopers, was ordered to admit hehad traded wo
the Value of 1000l and the Company had already re-
covered againft him, by which they had affirmed cheir Right

at
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at Law; and therefore ought to have a Difcovery againt
thefe Defendants: And as to what was objeéted from the
Statute of King Fames, that related to home Trade only,
and not to foreign Trade; and as to the other Statutes of
Edw, 3. they would not reach this Cafe; for here was no
Leaguc of Amity, but only a League of Commerce;
and the Defendants have by their Plea faid, the Indians
are not Enemies; but do not fay they are at Amity. And
as to the Objection, that the Actidhs brought by the
Company founded in Torz only, it wasa common Cafe;
that 2 Man fhall have a Difcovery in this Court in order
to enable him to bring an Alion of Trover, and cited
the Primters Cafe in this Court. And as to the Claufes of
Forfeitures they were void in Law, and it had been often-
times adjudged that any ReftriGtion of Trade under Pain
of Forfeiture was abfolutely void. And as to the Informa-
tions brought againft the Defendants, they are not brought
for the Forfeitures, but for a Contempt to the King, and
the Defendants Demurrer is improper, for we hope to
have Relief hese, by a2 Commiflion to examine our Wit-

nefles who live beyond Sea, and to have our Poffeflion
quicted. .

Serjeant Pemberton for the Defendants: Thereis no Prece-
dent in this Court thar a Bill might be brought for a Dil
covery to enable the Plintff to bring an Acion that
founds in Tort only; and fuppofing the Plaintiffs Pacent is
a Patent for Regulation of Trade only, yet it is but like
a Patent for 2 new Invention. The Cafe in Trover is
founded upon 2 Right; and tho’ the Phintiffs now fay the
Clanfes of Forfeitures in their Patene ate void, yet I know
that lately in Mr. Boome’s Cafe in the Common-Pleas they
made ufe of thofe Claufes in this Patent, to juftify a
Seizure of Goods.

Lord Keeper.  Claufes to reftrain Trade under Forfeitures S ing
have been adjudged void above 20 times; 6 that Matter fran made

is out of the Cafe; and iv is 2 Miftake to fay 4 Man' fhall wder ¢ £
8- not
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ok ia ot have a Difcovery in this Court for Matters that {ound
gulaee Tde, in Tort; and cited the Cafe, where 2 Man carried his
good. itove. Mine under his Neighbour's Ground ; and the Cafe, wherea
mles inE Man run away Wit%l a Casket of Jewels, he was ordered
Manas fun- 10 anfwer, and the injurd Party’s Oath allow'd as Evidence
eI in Odium Jpoliatoris: and it feemed to him a ftrange Demur-
rer, to fay they are not to contribute to the Charge of
the Company, becaufe they were Wrong-doers.  And this
was bur a Charter fbr regulating of Trade, and there had
been many Patents for that Purpofe, foon after the makin
of the Statute of 21 Fac. which had never been thoughe
illegal, nor complained of in any Subfequent Parliament.
And therefore his Lordfbip over-ruled the Plea and Demur-

rur, and ordered the Defendants to anfwer the Bill.

Cafe jo1.
25 Februar,
In Cafe of A-

bacement it s EMURRER toaBill of Revivor, becaufe the

not neceflary to

revive agaiotta Plaintiff had not revivd againft all the Defen-

Defendant, R . ¢ . .
tachs e dants. Per Cur’. It is not neceffary to revive againft a De-

wiweed. fendant, that has not an{wered.

Oxburgh verfus Fincham.

Cafe 302.

oo di Pawletr verfus Ingres.

A Bill to ex-
fes ‘i‘.‘,}‘.”,;‘.'lf._' N E Commoner had brought an Aéion on the Cafe
o 5 0t pro- againft another Commoner, for opprefling the

;:[\;m:’l“*tf Common, and had recovered 1o/ Damages. The Bill

aabihed s Was brought by the Defendant at Law to examine his Wic-

Right at Law. . . X )
e, 2ot Caf nefles to prove his Right of Common in Perpetuam rei

308. memorian.

If one Com-

moner brings , . . . . .
an Adiona-  Per Cur’. Such a Bill is not to be admitted in this

in . B,
gigl g Court. A Commoner ought not to come here, to

the Common, prove his Right of Common, until he has recovered
or for ufing

the Common 4t Law in Affirmance of his Right: but if the. Bill had
ot and g™ been, that one Commoner had recovered 1s. or other

veIs 15, Of Qe . ﬁnall
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fmll Sum for Damages againft the Plaintiff for ‘oppref~ therfmal sum

fing the Common, or for ufing the Common where he cughe for Dumages,

not, and dherefore thar the other Commoner might accept of 2nother Com-

moner brings

like D es for whar was paft, to prevent Chargcs at thelike Acti-
Law; Thar had been in the Nature of a Bill of Peace, and 35y ieg
had been a proper Bill in this Court, »Billin Equiry,

that thePhintiff
in fuch A&ion
may accept the
like Damages.

Norton verfus Sprig. - Cafe 303.
27 Februar,
How far the

U PON arguing Exceptions to the Mafters RepOrt oot i
the Queftion was, how far the fecond Husband 32 Dot

wiz or Breach of

fhould be charged of his own Eftate, for 2 Deveflevir Tt of the

and Breach of Truft, committed by the Feme, and her Bife and b

firlt Husband.

. Per Cur'. Where these is a Bond thexe is a Lien by Deed,
and {o the fecond Husband bound; but where thera is
barely a Breach of Truft or Debs by Simple Contrad,
there in Equity the Plaintiff oughe to follow the Eftate of
Lhe c}7&7iﬁ:, in the Hands of the Executor of the firft Hus-

and.

Grice verfus Banke. Cale 304.

Kedern die.
’I‘ HE Court of Judicature for sebuilding Houfes
_ burne down by the great Fise in Lowdow, having

fectled the Rans, which the Femant was to pay for the

Houfe in Queffion, win s/ per Awn. and there being

an ancient Rent af 1L 55 per dnw. iffuing ouc of the

fame Houfe to aCharitable Ufe, and which was now 29

Years in Arrear, the Queftion was whether the Landlord

or Tenaar. thould pay this Renc.

Upen reading the AG of Padiament, the Lord Koeper was
fasisfied the Tenant waginno Cale sa- be eharged with mere
than the Rent of 5 L par Am, iny l:bt whole; and ducﬁtid
. Kkkk ¢
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the Plaintiff to bring the Lady Dorfer, who had the Re-
verfion expetant on the Leafe, before the Court; and or-
dered the Tenant not to pay any more of his Rent in the
mean time, and declarecf that the growing Payments and
the Arrears of the 1/ §s a Year ought to be deducted
out of the Rent.

Cafe 305. _ Pritman verfus Pritman,

28 Februar,

A Decree of q Former Decree of Difmiffion being pleaded in Bar,
may be pleided it was objected, that the Difmifion and Decree
Bil, tho' it is Could not be pleaded in Bar, becaufe the Decree was not
T gracd and Signed and Enrolled; and if the Defendant would have it

that it was a Suit ftill in being, then the Plea was a Plea

in Abatement only.

Per Cur'. Either that Suit was for the fame Matter as
the prefent, or not; if not, you ought to have moved to
have had the Plea referred; but if itis, then that Suit is
eicflcr depending or determined, and cither way is plead-
able. '

Cafe 306. Nicholfon verfus Pattifon.
Fodem die.

Demurer fo ’1" HE Bill fuggefted the Defendant had got into his
Onth o the Cuftody a Writing purporting an Agreement be-
Lo of e ot twixt the Plaintiff and Defendant, and prayed he mighe
ey i;y e fer it forth; and fu(gg:ﬁcd further that the Plaintiff had
Bil, paid the Defendant the Money due, and yet he threatned

to take out Execution.

As to the firft part of the Bill the Defendant demurred ;
becaufe the Plaintff had not made Oath of the Lofs of the
Writing; and by his Council it was infifted, that the
Plaintift himfelf had this Writing, but had razed it fince
the executing of it, and o by his own A& has dcﬁroyl;c:
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his own Remedy at Law, and therefore ought not to be
aided in Equity. Sed nom allocatur  per Cur’.

Naylor verfus Cornifb &5 al Civit. Lond.  Cat 307.

Eodern die.

THE Bill was to be relieved touching a Debt due jud‘:::lttbe
from the Chamber of London, under the common ™8
Seal of the City, and was brought againft the old Mayor Londos was in
and Aldermen, and the now Commiflioners; and the Bill trosghe for a
charges, that tho’ the King had obrained Judgment againft o covemerat
the City in a Quo Warranto, yet he had been gracioufly Limin sgint
pleafed to declare, that he would take no Advantage of the Mayor and Al-
Forfeiture of their Lands; but had granted the Lands to &meeoe
the Defendants as Commiffioners to receive the Profits in =ers.
truft to pay the City Debts, and that there was a Cham-

berlain appointed (named in the Bill) and the Plaintiff had

likewile made Mr. Attorney Gemeral a Party, charging that

he did not oppofe the Payment of the Plaintiff’s Debt.

The Defendants demurred, for that they were not liable
in their private Capacities, nor did they receive any of the
Rents or Profits of the City Lands as Citizens of London,
nor upon Truft to pay the Debts of the City.

For the Defendants it was infifted, they acted by Com-
miffion, and were only in nature of Managers, and ac-
countable to the King only, and acted only during his
Pleafure.

The Lord Reeper ordered the Defendants to anfwer, but
faid the Plaintiff had but 2 melancholy” Reckoning, there
being a Debt of above 150000/ due to the Orphans,
Whic%’l was to be preferred in Payment, ®

] Gell
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Cafe 308. Gell verfus Hayward.

Eodern die,
‘:.3’"‘1;:,,’:“,‘;},” 1LL to examine Witnefles to perpetuate the Teftimo-
Tehimeny of ny of Witnefles touching a Right to a Way. The

xm? + Dofendant demurred; becaufe the Plaintiffs had not fer

Wersberuie forch by their Bill the Way they claimed with fafficient

fﬁl‘“w“f {"‘;ﬁ Certainty.

a&lly in his Bi

por & trans, as . ) , . .
beughitoda  Lawd Keeper. If you have not laid the Way in your Bill
;‘o;z“i% exadtly pfrupé trans, as you ought to do in a Declaration
‘ " ar Law, I will allow the Demurrer, for Uncertainty. Bug

upon reading the Bill it appeared to be laid certain enough.

Butfucha Bl Then the Lavd Keeper faid, he would not allow Exa-

SeSought for MBINAtion in pevpetuam vei memoviam for fuch erivial things as
s wnighe Right of Common, or for Ways, or Water-courfes; or at
of Commen, leaft not till after 2 Recovery at Law; for that the Exa.
Water-couris; mination cofts more than the Value of the thing: And in
et e the profent Cafg, the Plaintiff is either difturbed in’ his
coeryar Law. Way, or he is not; and if he be, he has his Remedy at
vid. s Cfi Lawr; and if he be not, he has no Reafon to complain:
. But for the Plaintiff ic was faid, that the Bill charged the
Plaintiff's Tenant was in Combination with the Defendant,
and wquld not uffer the Plaintiff to bring an Adtion in
his Name, ‘

Cafe 309. Norris verfus Bacon.

Eodern die.
ihi e A SoMficitor brought a Bill in this Couct for his Hoes
:::;72?:1:: - % The Defendant. ploaded the Stanue 5 Fac. ch 6.
bt por oy that the Plain®ff bad mot Sigmed his Bill, and the Plea

bis Bil. Good Was allowed.
Plea.

DE
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In CuriA CANCELLARIZ.

Grant verfus Stone. Cafe 310:

T was moved on behalf of the Plaintiff, that he having aa agion a
enter'd into a Recognizance by Order of the Court, B 70 %o
that the Defendant endeavoured to arreft him upon it ac s bu it
Law; whereas by the Courfe of the Court, he ought 0t in Purfuace
bring a Scire fac. only. O Ordes oF
Court will not

.. . . . allow it to bte
For the Defendant i¢ was faid, ‘that a Recogni- fuc otberwife

zance is fuable, as well at Law, as in this Courr; and fi ) 4™
the Defendant had chofe to bring an Action upon the Cour.
Recognizance, to the Intent he might hold the Plaindiff to

Bail.

- Lord Keeper. A Recognizance is fuable in the Courts at
Law, . cither by an Action to be brought on it, or more
properly by an Original in the Common Pleas ; but this be-
ing a Recognizance enterd into by Order of this Court,
I will not.allow it to be fued otherwife than by a Scire
fac. in this Court.

L1l Stapleton
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Cale 311.
7 Maij
Ante Cafe 299.

Poft Cafe 407.
446.

Stapleton verlus Skerrard.

HIS Caufe came before the Court, upon Except-

ons taken 1o the Certificate of the Lord Archbi-
fhip of Tork, to whom, upon the hearing of the Caufe, the
Lord Keeper had referr’d it, to certific how the Perfonal E-
ftate of an Inhabitant of the Province of York, who dies
without Iffue inteftate, leaving 2 Widow, ought by the
Cuftom of the Province of Totk to be diftributed. The

Certificfte was,_ that after Debts and Funerals paid, one

Moiety of the Perfonal Eftate belonged to the Widow,
and thac the other Moiety had been ufually diftributed a-

- mongft the next of Kin.

AnteCafe 195.

For the Defendant, the Widow of the Inteftate, it was
argued, that the Cuftom of the Province of Tork, where
a Man dies without Iffue inteftate leaving 2 Widow, ex-
tends only to one Moiety of the Perfonal Eftate, which
the Wife is o take by the Caffom; and the other Moie-
ty is clearly ouc of the Cuftom, and lefr t0 go ina Courfe
of Adminiftration, and is to be govern'd by the Stazute for
the Diftribution of Inteftates Eftates ; and the Widow the Ad-
miniftratrix will be intitled to have her Share of the o-
ther Moiety, according to the Statute : And it is unreafonable
to believe, that there is any fuch Cultom as is pretended,
for the Cuftom does gricare Commumen Legem.  As w0 fo
mech of the Perfonal Eftate as dhe Cuftom reaches, That
is bound by it, and no Devife of the Party can prevent
it. And if the Cuftom is, as it is here certified, it will
follow, that where 2 Man has Children, there he may by
Will difpofe of ome third Part of his Perfonal Eftace, but
when has none, he can’c devile one Penny; for by dhe
Cuftom onc Moicty is to go to the Wife, and the other
Moiety to the next of Kin: fo that the whole is bownd:
and if this be {o, the Cuftom has a greater Refpect w ze-
mote Relations, than it has to 2 Man’s own Children;

for
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f;: the Children can claim but a third Part by the Cu-
ftom, but the next of Kin fhall have 2 Moiety.

For the Plaintiff it was faid, That an Inhabitant of the
Province of Tork may difpafe of his Effate as he will, in
his Life-time; and that this Cuftom is only, where 2 Man
dies inteftace; and therefore it cannot be faid to be unrea-
fonable, that when a Manis {urprized, and has nor time to
make a Will, that one Moiety of his. Eftate thould be
diftributed amongft the next of Kin; and cited Crifpe’s
Cafe in B. R. that where a Citizen of London .dies Inte-
ftare, his whole Eftate, as well the Legatary Part as the
Refidue, is governed by the Cuftom, and that no Part of
it is touched by the Stacute of Diftributions of Inteftazes
Eftates.

Lord Keeper. 1 take it that the whole is govern'd by the Cu-
ftom; and the Ulage of the Spititual Court, (which is here
certified by the Archbifhop) is greac Evidence of fuch a
Cultom; and I do not believe that the A& for Diftribu-
tion of Intcftates Eftates, intended that the Wife thould
have more -than 2 Molety: and he faid he took it, thar -
the Statute of H. 8. leaves the Ordinary ae Liberty, to
grant Adminiftration cither to the Wife, or nexe of Kin:
But it was aid by Mr. Selficitor, that the Courts a¢ Law
would prohibic the Spiritual Court from granting Ad-
miniftration to the next of Kin, where there was a Wife;
and cited the Cafes of Thempfon and Batler, and * Sir* 1 84 ws.
George Sands's Cafe in B, R. where Prohibitions were gramed
i {uch Cafes: Buc the Lord Keeper was of Opinion, that
if fuch Prohibitions had been granted, it was againft the
A& of Parliament, which exprefsly leaves it to the Ordi-
nary’s Difcretion to grant ' Adminiftration either to the
Wife ot the next of Kin,
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Cafe 312, Bonithon verfus Hockmore:
8 Maij.
Momgrge oo T N an Account before the Mafter, the Plaintiff

Truftee mana-

ges the Etwe | Who had married the Defendant’s Mother, and had a
s Debt upon the Eftate, was allowed by the Mafter great
lowed for bs_ anpual Sums of Mony for his Care and Pains in mana-
pains, Oher- ging of the Eftate.

wife if heem-

ploys a Bayiff,

Per Cur’. Where a Mortgagee or Truftee manage the
Eftate themfelves, there is no Allowance to be made them
for their Care and Pains; but if they employ a skilful
Bayliff, and give him 20/. per Amn. that muft be allowed,
for a Man is not bound to be his own Bayliff.

Barker verfus Holder.

Cafe 313.
Eodem die.
Bl HE Plaindff being a Leflec at 40 /. a Year, Cove-
e forskog nants to lay out and expend on the Premiffes 2001l

Term of Yes within 10 Years; he fails to do it; and when 30 Years
covenants to

hyou aol. OF the Leafe are expired, the Defendant brings an Acion

upon the B on the Covenant; and about 30/ being proved to have
te it 1o been laid out, recovers 150/ Damages.

Years; he fails

to do it; and

sher 3o Yar  The Bill was to be relieved againft this Verdi&, in

ﬁcf?m?;;' regard the Damages were exceflive, or at leaft that the
o e e x50, mighe be decreed to be laid out on the Houfes;.
sovas 150l for the Plaintft’ oughe to have the Benefit of it during his.
Imﬂg!s- .
iy ars v Lol
Lord Keeper. 1 think that the Jury dealt very hard with
Mr. Barker, to give fuch great Damages, and to put him:
upon making a precife Proof, that the whole 200/ was
laid out, when it ought rather to have been prefumed, it
was; the Defendant having brought no Adion in 20
Years time after the Mony ought to have been laid -out;

but
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but the Jury having thought fit to give fuch Damages,
there is no ground for me to mitigate them, nor to decree
the Monies to be laid out on the Premiffes; for if it had
been laid out when there was thrity or forty Years to
come in the Leafe, the Leflee would have taken Care to
have laid it out in lafting Improvements, which it may be,
now his Leafe is near out, he would not do; and there-

fore difmiffed the Bill.

Tunftal verfus Oxenbridge.

HE Plaintiff by his Bill demanded an Account of
the Perfonal Eftate of Sir Fobn Tunflall his Grand-
father, and of the Perfonal Eftate of his Grandmother,
who both died inteftate, and feveral Adminiftrations had
been granted of their Eftates; and now Owxembridge, the
Phiintiff’s Uncle, had obtained an Adminiftration de bomis
nom; butall thefe Adminiftrations, as the Plaintiff by his
Bill alledged, were a Truft for the Children of the Plain-
tiff’s Father’s eldeft Brother, who had affigned their Inte-
reft to him; and the Plaintiff thereupon had now pro-
curéd an Adminiftration de bomis mom to himfelf; and the
Plaintiff by his Bill fought alfo to be let into 2 Tenant
Right of a Church Leafe, that was enjoyed by his Grand-
father, but had been twice renewed by the Defendant:
And whereas the Plaintiff’s Council would have it thac
this Leale was a Leafe for Years determinable on three
_Lives, and fo went in 2 Courfe of Adminiftration, it was
anfwered, that it was an abfolute Leafe for three Lives, and
not for Years determinable on three Lives, as they would
fancy, for being held of the Dean and Chapter of Weff-
minfler, they had Power only to demife for three Lives or
21 Years, and could not make a Leale for 9o Years de-
terminable on three Lives, and fo Plaintiff’s Adminiftra-
tion gave him no Tite to a Tenant Righe, if any there
was; and ‘then for the Plaintiff it was infifted, that he had
an Affignment of the Intereft of the Heir at Law.
Mmmm Lord

Cafe 314,
9 Maij.
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Lord Keeper. If you would be relieved in that refpect,
you ought to have fet forth the Affignment, and ground-
ed your Bill upon it, which you have not done; fo thar
rour Bill is defe@ive in that Point: And befides, the laft
i’xfé died fo long fince as in 1649, and the Defendant
hath renewed the Leafe twice fince that time. Adjournurse.

Cafe 317, Dur bﬂlne Verfus ngb[.

Eedem die.

:_' c";g; Feme fole exhibits her Bill, and pending the Suit
brings s Bill Intermarries: The Baron and Feme bring 2 Bill of

sd pendiig  Revivor, and obtain a Decree with Cofts.

the Suit mar-
ries, and Ba-

bmg il of  The Queftion was whether they fhould have Cofts of
R e the Whole Suit, or only from the Bill of Revivor.

obtain a Decree

with Colts;

they fhall have . . . . . . . X §
Cotsforthe - Lord Keeper. This is not like 2 Revivor againft an Heir

‘c:;‘}'::‘:,‘,fi;" or Executor, ‘where the Suit is abated by Death; in that
the Billof Re- Cafe they fhall anfwer only for theirown time : But here all
' Proceedings Ttand in'Statu guo, and it is unreafonable there
fhould be-fuch an Abatement. And in cafe the Defendant
had ‘been a ‘Feihe fole, and intermarried, #hat - fhould neot
have abated the Plaintiff's Suir; and in this Cale the Abate-

ment was by the Party’s own A&. S

“The Court ordered the Cofts-of the whele Suit, deduét-
ing only the Charge of the Bill of Revivor; which: was
thought hard in thefe two Refpeéls; firff, that the Abate-
-ment was by the Party’s own Ac; fecondly, that had the
"Defendant been in the right, and fo ough]t to- have had
Cofts, .yet he could not ‘have compelled the Plaintiffs to

revive.

Cae 3160 Anommus.

M}",ﬁ:‘ﬁcfvl’:‘g"rl- HAT a'Sibpena ferved, and Bill filed, 4s-a Lis- pen-
e B "dens againft all Perfons; ‘but-the Service of -a Sib-
sgainft ail Per- : pena,

dons.
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pona;, without a Bill's being actually filed, makes no Lis  ageedicss
pendens; but the Bill being filed, the Lis pendens comes onyamsees
from the Service of the Subpena, tho' it be not returna- frved: and o
ble till the next Term, and tho’ the Party lives never {o re- Bl Bl
mote; for otherwile 2 Man upon the Service of 2 Subpe-

na mighe alien his Lands, and prevent the Juftice of this

Cauit: but that being by ¢he Council oblerved to be a

hard Fiftien in Equity to bind Purchafors; it was propo-

fed that fome Courfe might be taken, by having fome

publick Record or Calender kept, whereunto Purchafors

might have Refort, and foe what Lands are in demand jin

this Court, as they may at Law in Cafe of BEmes. (w'
adeifare wult.

Daunch verlus Kent, Cafe 317.
11 Maij.

THIS Caufe coming now before the Court, upon smecy: 13-
’ the Mafter's fpecial Report, who had reported, .that o
the Aflignments made by Lindfzy 1o the Defendants, pur-
ported to be in Confideration of Debts due and owing
by Colvile, yet in Truth they were not Colwile's Debts,
but Lindfey’s Debts: .

Per Cur’. 'Tho’ the Creditors of Colvile did not come in
~within -the Year, yet this ‘Patent was a Truft for them,
:and was fpecial Affetts, and ,not convertible to other
Purpoles by Lindfey, who married his Execntrix ; but Lind-
fey, -after the Year, ought to have preferr'd his Bill, to have
-compelled the Creditors to-have come in, or otherwife to
.renounce the Truft; and Lindfey having, not fo done, but
affigned to Creditors of his own, that were not Creditors
of Colvile; That wasa Breach of Truft, and void, as againit
Golvile's Creditors. And tho’ it was objected, that Lindfey's
Creditors -had made over their Affignments.to other Per-
fons, ‘who came in as Purchafors wi§19ut Notice, for full
-and valuable Confiderations; Yet, -Per Cur’, Such Purcha-
-chafors came in under the Letters Patent, in which the

8 Truft
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Truft is mentioned, and they ought to have taken Notice
of it at their Perril.

Cafes 18. Zouch verfus Swaine.

Eodem dit.

:'\9;::; Gen HE Defendant had drawn in the Plaintiff, 2 Young
tleman, o fl Man, and purchafed an Eftate of him at a great
g Under. Undervalue; and ic happened, that the Title was defec-

Covenanis  tive, and the Defendant had been evicted; and there be-

o wmer- | ing Covenants for quier Enjoyment, and other Secu-

ment. 4is - rities entred into by the Plaintiff, he now came to be
vi&ted, and

brings A@ion relieved againft an A&ion brought on thefe Covenants:
onthe S0 And for the Defendant Swaine it was infifted, that he

o ought to have the Value of the Eftate evitted. Lord Kee-
meat oy of per, The Defendant, who was a Lawyer, and ought to
Moay 1o have underftood a Ticle, purchafed this Eftate at agreat

toret, und ot Undervalue; and the Title now provirig defe@tive, and
Lawwom the Land evicted, it is unreafonable he fhould make an

it Advantage of this catching Bargain; and therefore de-

vpon the Co- creed him his Purchafe-Mony with Intereft only, difcount-

e ing Mefne Profits,
Cafe 319. Seymour verfus Fotherly.
In Court
Lord Keeper. HE Father, on the Marriage of his Son with the
o o Paintiff’s Daughter, in Confideration of 4000/

the ':‘l;;'gng_i Portion, which the Father was to reccive, Articles to fet-

ics to fale tle Lands to the Ufe of the Son for Life, Remain-
Lai c . § . .
Fldett son and der to  the Wife for a Jointure, Remainder to the firft

his Witefcr * and other Sons of the Marriage in Tail Male, Remainder

their Lives, . .

with Remain- to the right Heirs of the Son.

der tothe firft

(5«:_. Son in ]

T The Bill was to difcover the Value of the Eftate; and
maindcr i Fes what Incumbrances might be upon ir, and to have the
to the ~Jon, : -

Fathes brings a Articles performed.  The Defendant having another Son,

5;{;;;;‘;.;{;; infifted, he was furprized in the Articles, and intended

arices, 3¢ that in Default of Iffue Male of his eldeft Son, his Eftate

gain’d by Sus-
prize, and that ﬂlOUId
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fhould have come to the Second Son, charged with Por-
-tions for Daughters, and would have had the Court Interpofed,
that the Sertlement might have been o made.  Sed mon
allocatur.

Lady Pawlett verfus Lord Pawiett &3 ab.

it was intended
to limit the
Remainder to
the fecond Son,
on Failure of
Iflue of the firfts
Sed non alloca-
inr,

Cafe 320.
13 Maij.

OHN Lord Pswlett, by Indentures of Leafe and Re- 4" o~

o leafe 7 & 8 Maij 1679, conveys {everal Manors and
Lands to Truftees and their Heirs, to the Ufe of himfelf
for Life, without Impeachment of Wafte, and after his
Death to other Truftees for the Term of soo Years, up-
on the Trufts therein after declared, and then limits feve-
ral Remainders over. The Truft of the Term for 500 Years
was declared to be for raifing Monies by Rents and Pro-
fies, or by Leales, to be derived out of the Term for 500
Years, in the firlt Place to pay the Lord Pawlerr’s Debts,
as alo fuch yearly Maintenance for every younger
Son and Daughter as was therein after exprefled; and
after Payment of his Debts, and fuch Maintenance as a-
forefaid, then to pay all fuch Sums for all and every
younger Son and Daughter, as the faid Lord Pawletr had
or fhould have, and at fuch Time and Times and in fuch
Manner, as he fhould by Writing or by his laft Will
appoint; and in Defaule of fuch Appointment, the
Truftees fhould in convenient Timeé after fuch Debts as
aforefaid fhould be fatisfied, and not before, raife and le-
vy out of the Premiffes 4000/, a-peice for each and eve-
ry younger Son, and goo00/. a-peice for each and every
Daughter of the faid Lord Pawlerz on the Lady Sufamna
his fecond Wife begotten, payable at One and rwenty or
Marriage, which fhould firft happen; with this further,
That in cafe the faid Lord Pswletz thould not otherwife
direct by Will, every younger Son and Daughter fhould
be allowed fuch competent Yearly Maintenance and ‘E-
ducation, as fhould be thought requifite, till the Portions

Nnnn | fhould
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fhould be refpectively paid, fo as flich Maintenance did not
exceed 150 /. per Amn. for a Son, and 100/ per Amm. for
a Daughter; and after the Performance of thefe Trufts,
(and fome other Trufts therein mentioned) the Truftees
were to furrender fo much ofthe five hundred Years Term
as fhoyld remain, to whom the immediate Reverfion thould

belong.

The Lord Pawlert by his Will the 290 May (79) de-
viles to his two Daughters by the faid Sufamna his Wife
4000 J. a-piece for their refpective Portions, to be raif-
ed and paid to them xefpe&ively in fuch Manner, as in
the faid Indenture is direted; and further Wills that they
thould have the fame Yearly Maintenance, until their re-
fpetive Portions fhould be raifed, as by the fid Indenture
was appointed. Provided that by Vertue of his Will, or
of the faid Indenture or otherwife, all put together, his
Daughters fhould not have more than 4060/, a-piece for
their Portions; unlefs his Son and Heir apparent fhould
happen to dic without Iffuc, and then they fhould have

2000al. a-piece more.

‘The Lord Pawless dies, leaving Iffue by the Lady Su-

famma one Son, wiz. the Defendanc the Lord Pauwlers,

and two. Daughters, Sufamna and Pere. Before any. Part of
the Portion of Zexe. could be raifed, the (12 December 1681)
dies under Age, and unmarried; and Adminiftration of
her Eftate is granted to the Plaintiff her Mother, who
brings her Bill againft the Heir and the Truftees, to have the
faid Legacy of 4000l and Intereft for the ame from
the Death of Pere, raifed out of the Truft-Eftate.

This Matter comjng on this Day to be argued upon
a Cafe ftated {pecially by.a Mafter, the fole Queftion was,
Whether, as chis Cafe is, the Lady Sufamma is entipuled
tE(,)(h have the 4000/ and Intereft mifed oue of: the faid
tate.

For
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For the Plaintift it was infifted, firff, that the 40001, v&{;as
debitym in prefenti, but payablem futuro, and therefore bcing
an Intereft vefted, it ought to go to the Adminiftrarrix,

Secandly, that this 4000 /. is 2 Daty arifing by the Will,
and is in the nature of a Legacy; for the Deed was to take
place only,in cafe the Lord Paw/est had madeno Appointment
by his Will; and in all Cafes of Conftrution, Equity oughe
to favour the Right that goes ina courfe of Adminiftration :
And the’ now the Cafe falls out to be between the Mother
and the Heir at Law; which of them fhall have the bene-
fic of this 4000 L and the Plintiffs Council would draw
an Equity from thence in favour of the Heir; whereas it
might have o happened, that the Son might have died in
the Lifetime of his Sifter, and then the Controverfy
would have been between the Mother and the half Sifter;
and there ought to be the fame Rule in both Cafes:
And fuppofe this Portion had been made payable ac 2
only; and the Daughter had married and- died under 21,
leaving Children, it would be hard by a Conftruction in,
Equity to deprive the Daughter's Children of this 4000 %

and it was urged that the Deed being penned, that after afl-

Portions paid, the Lord Pawless thould have the Eftate, jc

was not thereby meant that he fhould have it before all the

Portions were raifed and paid.

For the Defendant it was infifted, thar the Cafe depends
upon the Deed, and not upon the Will, which only con-
firms the Deed, and is a Cafo purely in Conftruétion, and
a Matrer of Truft, and therefgre Equity ought ta favour
the Heir in fuch a Cafe; and the Cale of Bond and Broum
was cited as 2 Cafe in point, which was decreed laft Term
by the Eord Keeper in Favour of the Heir; and what was

principally relied upon was, thac this was not a Legacy,

nor did arife by the Will; for then it was admitted it
muft have gone in a courfe of Adminiftration; but the

Duty arofe upon the Deed, and was given under dhe no-
tion of a Portion, and not as a Legacy, and a Mainte-
nance
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nance is appointed in the mean time; and it was not in-
tended that the Daughter fhould difpofe or have any Inte-
réft in the 4000 L dll Marriage, or 21.

Lord Keeper. This is a Cafe both great in Value and in
its Confequence, and I find no Precedent on either fide;
the Cafe of Bond and Brown being a new Cafe, and de-
creed but laft Term, is not to be urged as a Precedent.
As 1o a Legacy devifed by a Will, 1 take the Law to be
fertled, that where it is Debitum in prefenti, tho' not pay-
able till a future Day, it fhall go in a courfe of Admini-
{tration; and the Reafon is, that it takes place on the Per-
fonal Eftate, and depends purely on a Will, which is ro
be conftrued and expoundeg in the Spiritual Court; and
in fuch cafe it is but juft that the Legacy fhould goin a
courfe of Adminiftration, in regard it comes out of the
Perfonal Eftate; and it is indifferent, whether the Executor
of the firft or the laft takes it: And fo it is where a Sum
of Mony is by Will only devifed payable out of Land;
becaufe it has been looked on as a Legacy; But where it-
ftands upon a Deed only, as I take it, it does in this Cafe,
the Will being only a Confirmation of the Deed (and fo it
would have been if the Lord Pawlett by Deed had only raifed
a Truft for Payment of fuch Portions as he by Will fhould
appoint) the Cafe is quite of another Confideration : And
here the Plaintiff has no Title at Law, neither is there an

~Demand according to the Letter of the Deed; but the
Plaintiff would have the Truftees decreed to raife a Por-
tion, which according to the Letter of the Deed never be-.
came payable, and wou'd have me force a Conftruction in
Favour of the Plaindff the Lady Pawlers, in Prejudice to
the Heir at Law ; But I fee no Reafon to Decree
for the Plaintiff; and the rather, for that the 4000l is
to come wholly out of the Lands, and the Perfonal
Eftate no way fubjected or made liable to the Payment of
it by the Will: And therefore the Bill muft be difmiffed.

Note, this Decree was affirmed ‘upon an Appeal o the

Houfe of Lords. '

Prefion
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Preftoh verlus Jfervis. Cife 32.
19 Msij,
HE Cafe was, fhat dhé Deferidanes eldet BrotHet in ==
1665 fold Lands, of the Namie of Borough Englipp,
to the Pldintff's Mother; which belonged to the Defendant ;
the elder Brothiet apprehending then, s is. prerenidéd; thavdse
Defendané was dead. The Plafneifi’s Mothét {ook 4 Bond
from the ¢lder Brothery to indemmnify. hér againft the De-
fendan's: Tide ;. for dre Landy lyiog in Kenr' are prefirmed Lo yiog o
prima facie to be Gavel Kind: And in truth, as it appeared} iy petimet
and was Provcd in the Caufe, the younger Brother having "o be Guet
Notice thar his cider Brother had dhuds fold hix Landy; they
cac to an Ag:smcn’r, by which' the elder Brothér was do
pay the Defendant an Annuity, which' was equal to: the Ant
nual Value of die Eands, and: fo’ he fuffered the Plaindffs
Motixct to cn'jogl‘if' T:hsf wdh;l{b l:hzstlgft' Braher lived,
but he being dead, - Defendant: Brought an Eje@ment
to evikt thlrgl’lamu&‘, who claimed as' Helr to his Mothet,
and' thereupon ' BrougHr: his: Bill do: Be relieved:

And in regard tht Land' was fold ity réxy, and die
younger Brother in 1674 came over into England, and,
after he had Notice of the Sale, had accepted an Annuicy
of his elder Brother, and fuffered the' PlaintifPs Mother
to enjoy, without calling her Tite in queftion durin
all the Lifectime’ of> hi§ elder’ Brocher);: (wherens if He h'ag
fo done;. the Plaineiffs Mother mighc lave taken Advantige
of her Collaterat Security; which* was mow of no Value,
the-eldei Brothet having léft'no Afferes;) and i bcinl‘g'aiz-
{o proved ‘that the elder Brother {uffered fome" othet Lands
to-defcend upon, and comeé to the Defendunt, which he
might have prevented; it was decreed " thad die Défendant -
thould make: good" the: Plaintiffs Tile, and " furrender ahd
releafe the Lands to-the' Plaintff and-his- Heirs.

Qooo Kenge
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Cafe 322. Kenge verfus Deélavall,
20 Maij.
Lord Keeper. S IR Ralph Delavall and his Lady, by reafon of fome

Ao b \) Difcontents in the Family, aFrcc to live a-part, and
Hutand, od there was 2 feparate Maintenance fetded on the Lady, bue
e Mame- . determinable on either of their Deaths. The Lady con-
s Doy traéks feveral Debts to the Plaintiff and others during the
the Credirs.  Separation.  Sir Ralph dies, and the Bill is to {ubjet the
Comtmy Defendant’s Jointure to the Payment of the Plaindff’s

follow the fe-
parate Mainte- DCbt.

nance whilt
it continues; . .
but whea it Lord Keeper. Had the feparate Maintenance continued,

is determined,

wd therae. there might be fome Realon for the Creditors to follow
e that, andg make it liable to their Satisfaction; but that be-
charge the ing determined by the Death of the Husband, I don’t fee
Y D which way the Jointure can be charged with it; and the
rather for that the Executor of the Husband, who may
have paid the Debt, is no Party to the Suit. I over-
ruled the Demurrer indeed, becaufe I would have the Cafe
before me with all its Circumftances, but now I fee no

Equity, and therefore the Bill muft be difmiffed.

Cafe 323: Whitmore verfus Weld.

26 Maij.
Lurd Kegpr HE Cale arofe upon the Will of Mr. Whitmore, who
2 Vet 367: by Will, daced 18 Fam. 1675, devifed the Surplus of

2Ch.Re. his Peronal Eftate, being of the Value of 30000l to
mficoe 343. the Lord Cravem, during the Minority of William Whitmore

Devike of o the Teftator’s only Son, for the Ule of him and his Heirs
e lawfully defcended from his Body, and to the Ufe of the

to a Trultee in

Truft for Te- [[ye Male and Female defcended from the Bodies of his

Soo smhe Sifkers Eliz. Weld deceafed, Margaret Flemifp and Amme Ro-
B“;';fiﬂ' i binfom, in cafe his Son died during his Minority without
fi?gsﬁ?, deds- Iflue, and made his Son Executor, and the Lord Craves
riry, wnd witk- Executor during the Som’s Minority. The Teftator died

out Iffue, then in
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in 1678, his Son being about the Age of 13; and theto i amd
Lord Oraven proved the Will during tﬁc Minority of the Erecutor, snd
Son; and afterwards the Son died without Iffue, being at Turior bis
his Death of the Age of 18, and havirig never taken up- o0 durisg the
on him the Executorfhip of his Father; and before his The Son res
Death he made his Will, and thereby devifed to his Wife 5 s
(the Plaintiff) all his Eftate Real and Perfonal, and what elfe 1< his Pe-
he could give her, and made her fole Executrix : And the fal gow the
Queftion was, whether fhe as Executrix to her Husband, e son e

or the Children of the Teftator’s Sifters, thould have this ™4
Perfonal Eftate. ’

For the Plaindff it was infifted, that here wis an Eftate
by this Devife abfolutely vefted in the Sen, and that no
Words in the Will could afterwards diveft it, and that it
is againft the nature of a Perfonal Eftate to be thus limit--
ted over; and the Son had by this Devife an abfolute Right
in the Perfonal Eftate, and might fpend it or forfeit it: And
the Cafe of Clenz and Ridges was cited, where a Man devifed
6000 [. a-piece to his Sifters, butif they fhould happen to die
before 21, he devifed it over, and the Lord Shaftesbury in
that Cafe decreed for the Remainder-Men, but that De-
cree was afterwards reverfed upon an Appeal to the Houfe
of Lords; and it was much infifted on, that the Devife to
the Lord Craven bein[g during the Minority of the Son,
that ought in this Cale to be intended undil he fhould ac-
uin the Age of 17 Years; and the Lord Craven being alfo
made Executor during the Minority of the Son, it fhews the
Teftator intended that the Lord Craven’s Intereft in the Perfo-
nal Fftate fhould determine when the Son attained the Age
of 17 Years, and the Perfonal Eftate being then abﬁ)lutc%y
. vefted in him, cannot afterwards be divefted.

For the Defendants it was infifted, that the Intent of
the Teftator and the Letter of the Will carried this Eftate
to them, and zhar Devife did well enough confift with
the Rules of Law, here being no Eftate a&tually vefted in
the Son, it being a Truft in the Lord Oravem; and that

) o ’ during

~
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Tho' an Infant
at 17 may Ad.
minifter, yet
be can’t com-

duving Minority was always taken in our Law to be till the
Pas:yg attauw? the Age of 21 Years. '

Lond Keeper fid he was troubled to fee the Intent of the
Patty in any cafe difappointed, bur more efpecially in the
cafe of a Will, which is many times made in hafte, when
there is not time for that Advice and Deliberation which
may be ufed in other Cafes; and therefore as far as the
Rules of Law will permit, the Intent of the Party oughe
to be fuppored; and faid, this Will might certainly have
been fo penned that it thould have gone over to his Sifter's
Children : And he took the Queftion touching the Minority,
to be a confiderable Point; and obferved, that tho’ an In-
fant at 17 might Adminifter, yet he could not all he was

mit a Deuste- OF full Aga commit a Devaffavit ; and faid, if itbe 2 Fruft
wontlat vefted, the Limitation-over muft not be indured; but if

398,

<tecye g, it be noe velted, it will come near the Cafe of Maffz b

and A: But faid he would confider of it, and have the
Opinion. of tic Fudges. )

DE
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Anonimus;

. - Cafe j324.
ER Cur'. Tho' the Court will not proceed againft a s Moo
Member, that has Privilege of Parliament; yet' if a fu  Laws

Parliament Man fites at Law; and a Bill is brought here 2505

50 be relieved againft that A&tion, the Court will make reieved sguiat

an Order to ftay Proceedings at Law tll Anfwer or finr- the Coonr i

ther Order. B i o

JAu:fw:rno:ﬂflurs
therOnder, ~

Hoall verfus Dunch. Cafe 325,
1 July.
HE Cafe was; I. S. in 1663 by his Will in Writlng e 7u-
\ devifes the Lands in queftion to 4. in Tail Male, ;”;"’;{,‘,:""
Remainder to the Plaindff in Fee; and having afterwards 4. devie
Occafion for Mony, mortgages thefe Lands in Fee, and in Landsandthen
1683 dies. 4. being dead without Iffue, the Plaintiff, g% thoeot
who had the Remiinder; brings his Bill to be let into the Thisisa Re-
Benefit of this Devife, It was objected by the Council for raw; buco-
the Defendant, who was the Heir at Law, that this Mort- el i -
gage being a Mortgage in Fee, was an abfolute Revocati- ry can 330
on of the Devife; if it had been but a Mortgage for
Years, then they did admit, ' the Reverfion would have

Pppp pafled
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Ro. 1, Abridge-

ment 616.

Letter U, No.
P

Four Things
favoured in E-

quity.

paffed, and that would have carried with it the Equity of
Redemption, and fo the Revoeation fhould have been

o tanto only. But here being an Eftate~in_Feé Mortgaged,
PT;mt goes toythc whole, anf is a full :‘S\af??olutc i(gvo-
cation in Law ; and being an abfolute Revocation in Law,
there was no Reafon for Equity o0 aid the Plaindff againft
the Heir ac Law, Firff, Becaufe it is a Will made above
20 Years before the Death of the Party. Secondly, The
Teftator intended not an Immediate Eftate to the Plain-
tiff, and he was but very remotely confidered in the ma-
king this Will, the Teftator having put the whole Eftate
in the Power of 4, who having an Eftate Tail mighe
have barr'd the Remainder which was devifed to the Plainaff.

For the Plaintiff, It was infifted that this Mortgage
fhould be a Revocaton only as to the Mortgage-
Monies; and tho’ in Law it was an Implicite Revocation
of the whole Eftate, yet Equity will confider the Intent of
the Party, which was only to fupply his Ocecafions with
the Mony, and not done with 2 Defign to revoke the
Dovife in the Will; and the Cale of Thorme and Thorne
was infifted oh as a Cafle exprefs in Poing, that 2 Mort-
gage, tho' in Fee, fhall be a Revocation pro tamto only;
and the Cafe of one Haggott in the time of the Lord Kee-
per Coventry was likewife cited, as alfo the Cafe of Moun-

‘tague and Feffereys in Rolls.

The Mafter of the Rolls Was of Opinion, thar 2 Mort-
gage fhould be a Revocation pro tamto only» And in re-
there were Four or Five Wimefles, who {wore that af-

ter this Mortgage the Teftator declared his former Will
fhould ftand, the Mefler of the Rolfs thought that was a new
Publication of Will, and then cerrainly the Equiry of Re-
demption well paffed : the’ it was objecked, thac fuch Parolt
Declarasions, fince the Statute of Fruwds and Perjuries,
would not amount to a new Publication. And he fid,
there were four things which Equity favour'd, @iz, Liverse,
Artornment, Aflent to a Legacy, and the new Publication
of
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of a Will: and in either of thofe Cafes a flender Evidence
would ferve Turn. ?

~And whereas the Defendant’s Council prefled for a
Tryal at Law, whether there wasa new Publication or
not, the Mafler of the Rolls faid, the Caufe muft pro-
petly end here, and where the Court has a JuridiGtion
as to the End, it muft have likewife 2s to the Means;
and fince he was fully Gtished in the Evidence, he faid,
he would not fend it to a Tryal ac Law; and Decreed
for the Plaintiff.

Mafden verfus Bound. Cate 326,

s July.
HE Plaintff cxamined his Witnelles de bene eff in s cior

Michaelmafs Vacation, and in Hillary Term fol- Depofions of
lowing the Defendant puts in an Anfwer, and about five incd de bore
Weeks afterwards, before any Replication filed, or Exa- e
mination in chicf, the Witnels dies: And now it was camined in
moved by Mr. Serjeant Maynard, that the Plaintiff might o be red a
be at Liberty to read this ~ Depofition at'Law; and in *Todalaw
as much as by the ftri&¢ Rules of the Common Law, f‘;:fg_,f';,’sf"
no Depofitions of Witnefles taken de bewe effe, or be- gfj _—
fore Iffue joyned, can be read or given in Evidence, It s, ! )
was alfo pray'd that the Defendant might be order'd not ,67™ ¥*
to oppole the reading of this Depofition at a Tryal at
Law; which the Lord Keeper held reafonable, for that o-

therwife an Examination de bene effe would be 10 no Purpofe.

Mr. Porter this Day moved the Mafler of the Rofls to
difcharge this Order, becaufe the Plaintiff had been negli-
gent, or otherwife he might have examined his Witnefs
in chief, the Anfwer having been put in above five Weeks
before the Witnefs died ; or he might have try’d the Mat-
ter at Law in Hillary Term, before the Death of the Wit-
nefs. But it was anfwered, the Plaindff could not go to
Law before he had the Defendant’s Anfwer, o fec if he
would confe(s the Marter of Facty and chat he fteod om

8 two
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two Months in Contempt before he would anfwer; and tho’
the Plaintiff might have replied within the five Weeks,
yet he could not well have examined in chief, the Wit-
nefs and the Plaintff both living in Chefire; and this
was not fuch a Lapfe of Time as ought to deprive him
of the Benefit of the Evidence; and the rather, for that
(tho’ it is not regular by the Courle of the Court) the
Defendant’s Commiffioners join din the Execution of this
Commiffion, fo that here could be no foul Pradice; and
therefore the laft Order was confirm’d.

Cafe 327. Urlin verfus.......
ety HE Defendant pleads that the Plaintiff brought a former
m;j;i‘t& Suit for the fame Matters, which Suit is ftill de-

fme Marr,  pending for oughe he knows to the contrary.
to aver, that

fuch Suit is
... depending, For the Plaintiff it was infifted, that this Plea was riot
good, becaufe he does not pofitively aver that the former

-Suit is ftill depending, and no Iffue gan be taken upon
his Knowledge to the contrary.

But the Mafler of the Rolls allow’d the Plea, becaufe
the Defendant ought not to have fet it down to be argued,
for by that he admits that the former Suit for the fame Mat-
ter is depending, but the Plea ought to have been referrd o
a Mafter to examine whether there was a former Suit de-
pending, for the fame Matter, or not; and faid, there needs

Piea of 2 for- 10 pofitive Averrment that the former Suit is ftill depen-
mer Suit de- ding, for that is examinable by the Mafter; and the De-
pending for . .

the fame Mat- fengant never fwears a Plea of a former Suit depending,

veib 0w, ut it is always put in without Oath.

(] H1S Vacation died Francis Lord Guilford, Lord Keeper
of the Great Seal of England, ar his Houfe at Roxden

i Comitat’ Oxon. And the Right Homourable George Lord

Jefferics, Baron of Wem, Lord Chicf Juftice of England;r
ha
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had the Cuffody of the Seal deliverd to him ar Windfor, &

the Style and Tttle of Lord Chancellor of England. 4nd Sir
Edward Herbert, Chief Fuffice of Chefter, rwa.r made Lord
Chief Fuflice of England, and fworn of his Maj ?: Privy
Council; and Serjeant Lutwich was made Chief Fuflice of
Chefter.

This Vacation alfo died Sir John Churchill, the Mafter of
the Rolls, at his Hoife im Somerfetthire; and Sir John Tre-
vor, the ﬁpealm' of the Houfe of Commom, was made Mafter
of the Ro

This Vacation alfo died Sir Thomas Walcott, ome of the
Juplices of the King's-bench; and Mr. Baron Wright, ome
of the Barons of the Exch uer, awas removed into the
King's-bench; and Sir Edwar c:il Nevill was made a Baron of
the Exchcqucr '

' Qqqq DE
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Cafe 328.

Bil not o be HE Lord Chancellor declared, that he would nox
201, Cofts, but allow of the Rule of difmifling a Bill with 20+.

Defendant to

bepad the  Cofls; but that for the future the Defendant thould have
Cofts wbich the Cofts he fhould {wear he was out of Purfe; but in
is out of Purfe. fuch Affidavit he muft fpecify the Particulars, that the Court

may jlﬁge of the Reafonablenefs of them, if there thould

be occafion.

Gl A%~ He alfo declared, that the general Affidavit of having
2 muerislwic material Witnefles beyond Sea, fhould not be fufficient for
nefnot - 5 new Commiffion, but the Witnefles muft be named in

cient for anew
Comniflan, the Affidavit, and the Point mentioned to which they can
neis mut be materially depofe.

named in the

Affidavit, as al-

{o the Point

to which he i Brathwaite verfus Brathwaite.

Cale 329. g : : :

24 Oftobris Enant in Tail with the Remainder in Fee to himfelf
In Cowrt levies a Fine, and fetdes his Eftate on Truftees, in

LnriChmitr. the firlt place to pay his Son and Heir 100/, per Ann.

tli;vgcrfmlc{r and then to make a Provifion of 1col a-peice for his

nds to raife . g

ol, s Yer younger Children, Sons and Daughters, to be raifed and
P .

for his eldeit .
Sen and 100/, P‘ud
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paid according to their Seniority, and a Maintenanice in »pice for s

. younger Chil-

the mean time. drea, and afer.
¢ wards he mar-

; ) . ries again, and

In this Cafe the Lord €havicellor decreed, firff, that bas Children

. . by hi
whereas at the time of the Settlement, the Party that made e, Feond

ft was a Widower and had eight Children by his firft et the
Wife, and declared he intended not to marry again, yet in feond w 5

refard he afterwards married a fecond Wife, and had many e ity

Children by her, that the Children by this fecond Wife feoberyoin-
were equally entitled with the Children of the firft w0 have g e

the Benefit of this- Provifion for younger Children.

Secondly, That whereas the Deed directs the Prowifion Tho' thesor
for his younger Children fhould be raifed and paid-acoerd- jemge ohi.
ing to their Seniority, that yet in cafe there fhould happen i wecty.
a Deficiency, the Eldeft fhould not have more, and the t be piid ac-
younger lefs, but they fhould be all paid in Average. :s;”dﬁi:;?

Thirdly, Thar whereas many of the younger Children ol e i
by the firft Wife died in the Lifetime of their Facher, *'™"

The Portions

,Ihﬁt the Admim'ﬁrators OE thc Chlldfm (0 dcad theuld of the younger
have no Benefit of this Provifion, but the fime fhould Shiden who
ceafe; butin cale any of the Daughters had been married of heir Faer,
in the Life-time of the Father, and died; the Husbands @ i feos e
their Adminiftrators fhould have had their Potrions; and e Mmis-
no. certain time being appointed far Payment, bit @ oumerwic i
fame being left indefinitely, it does not maturally ateach sill 2oy of e

Daughters had

the Death of the Father; and his Lord@ip took 2 diffetence marvicd in the
betwixt a Portion or Provifion, and a Legacy payable at [F‘a'f;;’f their
the Age of 21 Years, . afvetwards died,

Fourtbly, That whereas Thomas the Son and Heir, who The st buy.
was to have 100l per Amn. in the firlt place, had pur- 80 o In-
chafed in a Statute which was an Incumbrance oh the t Bt
Eftate, that he fhould be allowed no meore than. whit he :t?:;ﬁo::?r.
really paid for it; and that the whole Eftate muft in che et o mo
firft place be looked on as liable to farisfy this. Incum-aly pid:

brance, and then to raife the 100/ per Amn. and Arrears, v th e

Qqqq 2 and
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and the Surplus for raifing the Provifions for younger
Children, but diac their Maintenance fhould go on in the
mean time. .

Cafe 330. Phillips verfus Vaughan.

ay O&tobsts.

Lovd Ghaenler ‘A Mortgages his landto B. C a Stranger buys the
A Stunger * Intereft of B. for les than was really due on the
et an Affga- Monfage, and the Heir of the Mortgagor brings his Bill
Martgage for 10 redeem, and the Queftion was, whether C. fhall be al-

e o lowed more than he really paid.

dem wito  For the Plaintiff it was infifted, that 2 Stranger pur-
m&n i chafing an Incumbrance, that had no Intereft before in the
e, Eftate, o that it was not to prote& his Purchafe or any

thing of that nature, ought to be allowed no more than
he really paid. '

Lord Chancellor. "This Cale has neither Point nor Edge;
for there is no Colour why, when the Heir of the Mort-
gagor comes to redeem the Mortgage, he fhould not pay
%l:e whole that is due on the Mortgage. If another Man
has met with a good Bargain, there is no Equity for the
Heir of the Mortgagor to deprive him of the Benefit of
it, and make an Advantage thereof unto himfelf: But if a
Man had purchafed without Notice of this Incumbrance,
he might poffibly have had an Equity to have redeemed
the Incumbrance for what was really paid for it.

Cafe 33:. Oldfield verfus Oldfield.

Obris,

7;, Court IR Jobn Oldfield by his Will amongft other things
Lord Chuncelr devifes as follows, @iz. Irem, I give 3000/ tobe
Ef';"s’;"‘,m ually divided amongft 4. B. and C. my three younger

Ly yourger - C ildren, which faid Sum is in the Hands of Sir Fobn
whichws  Tufton; and in his Gid Will he adds this Claufe, ‘wiz. And
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for the more furc Payment of the faid Sum, in cafe his 4 w decres
Son and Heir, whom he thereby appointed his Executor, son does por

fhould 'mot pay- the fame according to his Will, then he F2y thit osol:

devifed his Lands to his younger Children for «he raiﬁng fal g0 to thid
grcn.g;bringsd
Bill to redeem

and Payment thereof, and appoints the fame to be pai
unto. them at 21 or Marriage, which fhould firft happen, i/ ==n
and a Maintenance out of his Lands in the mean time: a0d o pay

is Mortgage-
Mony, and pay#

Sit Fobn Tufton being minded to pay in this 3000/ ex-}Frfanre,
hibies his Bill againft the Executor and the Infants, who the Mafter puts
appeared by their Mother as their Guardian, and obtains a secuiy that
Decree for Redemption of his Mortgage, and a Mafler is Fpee. The
appointed to fee the Monies put ouc on Security for the sot bo com-
Benefit of the Infants. The Maffer makes his Report, and B ove i
thereby approves of Securities for placing out the Mony, p b 7%
wiz. Sit Robert Viner's Bond for 1000l Aldetrman Back-
swelfs Bond for another 1000 /. and Meynell's Bond for the

third 1000 / and the Mony is put out accordingly.

Thefe Perfons proving infolvent, the Infants by their
now Bill would refort to the Eands, and charge the Eftate
of the Heir with this 3600/

The Council for the Plintiffs urged, that where there
were two Funds for fecuting the Payment of Infants Por-
tions, if one failed they niig%xt refort to the other; dnd put
this Cafe, thar if 2 Man by his Will had chared the
Lands of his Heir for Payment of Portions to his younger
Children 4t 21 of Marriage, and the Heir iti the Minority
of the ‘younger Children fhould exhibit his Bill to pay in
the Monies and have his Lands difcharged, the Court of
Chancery in fuch Cafe would not difcharge his Lands;
nor in any Cafe, where Infants were concerned, change 2

real into a perfonal Security.

But the Lord Chancellor, upon the firft opening of the
Caufe, took the Cafe to be clear againft the Plaintiffs; for
thac the Intention of the Teftator appeared to Be thac

Rrrr there
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there fhould be an effetual Payment of the 3000/ For
Sir Fobn Tuftow's Security might have failed, of his Heir
and Executor might have received it of him, and have
refufed or pegle@ed to have paid it over to the Infants;
and in either of thofe Cafes the Lands fhould have been
charged; but they were only {upplementally chargeable, in
cafe of fuch a Defe& or Deficiency: But here, when there
has been a real and effetual Payment, and the Monies
put out upon Securities, which could not then be obje¢ted
againft, but were approved of by the Mother of the In-
fants, who by Will was made their Guardian, and allowed
of by the Court, there could be no Reafon after all this,
that the Heir fhould be charged with thefe Mouics; nor
can it be an Objection that the Monies were paid in be-
fore the time appointed by the Will, wiz. before the In-
fants were cither married or had artained 21 Years of Age,
for it was not in the Power of the Heir and Executor to
compell Sit Fobu Tufton to keep the Monies in his Hands,
when he was minded to pay it in; and faid, the Cafc put
by the Plaintiff’s Couneil was not like this, but admitted
Lands of s that the Lands of the Heir, when charged for Payment
teruecher=! of Portions to Infants at 21 or Magriage, fhall not be dif
© :fi’a'::a:;e;Ch"ged before that time, nor that a real Security for

e Porions Infants Portions fhall be changed into a Perfonal one,
et o oo Where the Lands are originally charged ; buc here the Lands -
B i e, Were anly fupplementally charged, in cafe the 3000/ had
inae of e Dot been effeCtually paid; and the Payment made in this

Laod. Cafe he adjudged to be effectual, and according to the In-
tent of the Teftator, and therefore difmiffed the Bill.

Duke of Southampton, as Adminiftrator of

Cafe 333. bi.f- late Mfé, ! Plaintiﬁ
mende Cranmer & alf. Executors of Sir Henry
In Conrt,

swicheaie, W 00, Def¢ndants.

THE Bill was brought by the Duke of Southampten,
. who married the Daughter and Heir of Sir Hemz'y
. Waood,
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Wood, as Adminiftrator to his late Wife, foran Account of
the Perfonal Eftate of his faid Wife, wiz. the Profirs of
her recal Eftate received by Truftees in her Life-time.
The Cafe arofe upon the Conftruction of 3 Deed of
Sertlement and Will made by Sit Hemry Wood, wherein,
amongft other Things, it was recited, that a Marriage
was intended between the Duke of Southampton and the
Daughter of Sit Hemry Wood; and then comes a Claufe,
that in cafe the Daughter fhould live to attzin the Age
of Sixteen Years, and fhould refufe to mayry the fid Duéc
of Southampton, then the faid Duke hould have 20000/,
out of his Perfonal Eftate; and afterwards there is another
Claue to this Effe@; viz. And if it fhall happen, that the
faid intended Marriage fhall not be had dll after his
Daughter attained her Age of Sixteen Years, then he upon
fuch Marriage had, fettles his Real and Perfonal EKZ:c
upon the Duke and his intended Wife for their Lives,
bc.

The Marriage takes Effect, the Lady being under the
Age of Sixteen Years; fhe lives to attain Sixteen Years, and
before Sewenteen dies without Iffue.

The Defendant’s Council would have it, that by this Set-
tlement, to which the Will refers, the Perfonal Eftate was
not vefted, {0 as to intitle the Adminiftrator of the Wifg,
by reafon the Marriage was had before fhe attained the
Age of Sixteen; and ai:t it was Sit Hemry Wood's Intent to
reltrain his Daughter from marrying before fhe attained
thar Age,

Lord Chancellor. 1 take the Intent %0 be quite otherwife.
The Thing chiefly aimed at was that there might bea
Marriage Ead betwixt the Duke and Sit Hemry Woods
Dau%htcr, and for that Intent is the Clane of 20000l
Penalty, in cafe at Sixteen Years of Age fhe fhould refufe
to marry him; and this latter Clanfe 15 only to bring in
that 20000/, again into the Perfonal Eftate, and 10 be

ct-
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fettled to the fame Ufes with the reft, in cafe the Marri-
age thould be had after her Age of Sixteen Years; and to
me it does in no fort imply, that they might not marry
before that time; and therefore decreed an Account, ebe.

ol A Thruxton verlus Attorney Gen.

In Court
Lord Chancellor.

One feined in Man feized of Lands in Fee, by Settlement limirs
Fec of Lands a Term for a Hundred Years to Truftees in Truft
o Trutees for'for fuch Ufes, Intents and Purpofes, as he by Deed or
yers,pon ' Will in writing fhould declare, direc, limit, or appoint,

f,“,°"§:d“2:h° and for want of fuch Will or Deed “to attend the Inheri-
;"’ogﬂg‘:‘;’f;? tance. 'This Man being a Baftard dies without Heir, ha-
want of fuch  ving firlt made a numcupative Will, and thereby devifed as
Appoincnere follows, wiz. IGive All, All to I. S. who had now Admi-
Inerinces _ niftration with the Will annext; and the Queftion was
:L.-:.”W whether this Term fhould efcheate with the Inheritance.
E S mmea It was infifted by the Council for the Plaintiff, Firff,
dies “without That this was not a Prerogative Cafe, and there was no
i Difference in the Cafe of an Efcheate, whether the Lands were
Tt of e 1o come to the King or to the Mefne Lord.

Secondly, A Term limited to attend the Inheritance does
not at Common Law attend the Inheritance, for there in
the Eye of the Law it is a Term for Years, and muft go
in a Coutfe of Adminiftration, if Equity did not interpo%c-,
and where the Cafe does not carry an Equity along with
it, the Chancery ought not to interpofe, %ut let the Law
take Place: and an Efcheate (which is properly only
‘where thereis no other Perfon to take) is not to be favou-
red in Equity, efpecially where it turns to the Wrong of
a third Perfon; and even in Equity a Term limited to
attend the Inheritance fhall in many Cafes be fevered from
it, as if a Man dies indebted, a Term limited to. attend
thcb Inheritance fhall be Affetts, and made liable to his
Debts,

Thirdly,
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Thirdly, Where a Man comes in Paramount him who
limited:a Term to-attend the Inheritance, as the Lord by
Efcheate does, he comes in /¢ peff, and fhall have no Bene-
fic of tho Term; and for that Reafon it was ruled in the
Cafe of Pheafant and Pheafant, that.a Widow, who claim-
ed Dower, coming in Paramount, fhould have no Bene-
fic of the Term, that was limited to attend the Inheri-
tance.

Fourthly, That this nuncupative Will was long before
the Swatute of Fruuds and Perjuries, and then a Man
might difpefe of a. Truft by Parol; and that the Word
Al in this. nuncu?a,ti.ve Will would certainly carry the
Term; and thargfore it was infifted, that it was well ap-
pointed to the Adminiftrasor with the Will apnex«.

Lord Chancellor. 1. do not takeit, that what Mr. Serjeant A em vetted
Pemberton kaid down asan eftablitied Rule, is fo; for if a ™ o s
Man feized in Fee raifes a Term and lodges it in Traftées,ry Deba; o
to attend the Inheritance, and afterwards dies indebted, Teum bein the
I never heard, thae that Term fhould be made Affetts, bue 7 FimEl:
have heard it ofterr denied: But indeed where the Inheri- mcriaTre-
rance is in Truftees, and 2 Man has a Term in his own
Name, which is limited to attend the Inheritance, and
dies indebted, the Term in that Cafe thall be liable to his
Debts; for it is Affetts at Law. Buc as to the Principal
Cafe I take the Queftion to be na more than, whether a
Term attendant on the Inheritance may efcheate or nok,
for if ir will in any Cafe, it mufk elcheate here. I agree
thar generally f{peaking 2 Man befote the Statute of Frauds
and Perjuries mighe difpofe of a Truft by Paral; and I al-
fo agrec, that the Words, 4/, 4H, would be {ufficient ta
pafls a Leafe for Years; but in this Cafe the Term being
fended by Deed exprefsly upon thefe Trufts, wiz. for fuch
Ufes, Intents and Purpofes as he'by Deed or his laft Will
in writing thould appoint, and in Default of fuch Appoint-
ment then to attend the Inheritance, this reftrains and tyes
up his Hands from ‘making any Parol Difpofition: and I

S{{f take
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take his Intent by the Words 4ll, All; to be all thac he
could difpofe of by Parol; and fo the King in this Cafe
is not in barely in the Pof, butin the Per alfo; for the
Term for Years goes with the Inheritance by the Exprefs
Limitation of the Party.

Hall verfus Dunch.

Cafe 134

27 Novembrls,

Lord Chancellr. THI S Caufe coming this Day to be Heard before the
AnteCafe 315 Lord Chancellor, upon an Appeal from the Decree
of the Mafler of the Rolls, he conﬁgmcd the Decrée, and
declared, tho’ the Mortgage in Fee was a Revocation at
Law, yet in Equity it fhould not be taken for a total
Revpcation; bur the Devifee fhould be admitted to the
Redemption; for the Intent of the Mortgagor making
the Mortgage could be no other than only to ferve his
fpecial Purpofe of borrowing Mony to fupply his prefent

Occafions.
Cafe 335 Fevon verlus Bufb.
Esdem dis. .
In Cours, J ENRY Beard Lord Bellamount in 1647 being about to

A Truftee ins keave England, and having been in Arms for King Charles
rmnmnee the Firft, and under great Oppreflions from the then ufurped

releafes it

without any Powers, lent 6 90'1. to one Gardiner of Croydom on a Re-
Decreed to pay COgizance of 1000/ which he took in the Name of the
the Prncirl - Deefendant Bufb, and intended it as a Provifion for the
ree exceting Plainiff his Infant Daagheer, then but two Years old; and
” Buf ar the fame time executed a Declaration of the Truft,

and. covenants that the Plaintiff might reccive and enjoy

the full Fruit and Benefic of this' Security, without any
Hindrance or Difturbance from him or any claiming un-

der him. " Soon afterwards the Lord Bellamount goes be-

vond Sea, and dies in Perfiz in 16 5 4. Gardiner being about

to fell his Eftate, and the Purchafor having Notice of

the Recognizance, Bufb is prevailed upon to acknowledge

+ Saus-
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Satisfaltion; and in 1657, and not before; the Plaintiff
had Notice of this Declaration of Truft, and underftand-
ing that Bus had acknowledged Satisfaction on this Re-
c?gnizance, brings her Bill to be relieved againft chis Breach
of Truft.

The Defendant by Anfwer infifted, and it was o pro-
ved in the Caufe, that he was ‘but 18 Years old when he
made this Declaration of Truft; and infifted likewife, that
tho’ the Truft was declared to be for the Benefic of the
Infant; yet it was only to prote& the Father's Eftate, who
was obnoxious to thefe Times,. and that he never had one
Penny, direétly or indire@tly, for his acknowledging Satis-
faction on that"Recognizance, nor ever had the Recogni-
rance in his Cuftody; but the Lord Bellamount’s Wigow'
delivered up the fanie; and, s he believes, received the Mo-
nies due thercon; and that he, at her Requeft, or by her
Order, or by the Order of the Lord Bellamount, acknow-
ledged Satisfaction on the Recognizance, and believes e
had fome Warrant or Order in Writing from them or one
of them for acknowledging Satisfattion thereon, buc that
the fame was burnt or loft in the Fire of London; and in-
fifted that after all this length of time, Satisfattion being
acknowledged in 1654, above 30 Years fince, he oughe
not now to be charged with a pretended Breach of Truft.

The Council for the Defendant infifted, that the Plain-
dff ought to prove fome Fraud in the Truftee, of that he
received to his own Ufe parc of the Mony..

Lord Chancellor. The Proof lies on the Defendant’s Side;
he ought to difcharge himfelf, and it is not fufficient for
him to fay he never received ary of this Mony for his
own Ufe: There is no doubt but an Infant may be a'Aninfint my
Truftee; and the Breach of Truft was comimitted in 1654, "
after he was of full Age; and therefore decreed him to pay
the Principal Mony with Damages not exceeding 1ooo L’

being the Penalty of the Recognizance; and cited my Lord
Hobart,
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Hobarr, who- fays that e‘elj:;? que tiaf} in: any AStion of ther
rd]

Cafe againft his Trftee hall recover for 2 Breack: of Truft
it Dafages.
Cafe 336. Darnell verfus Reyny.
ity
prmds K FHERE the Defendint dnfwors fo pirt, and'
fidue the Plain- pleads to all other Mattess not anfwered unco,

et erc the Phaintiff can'e put in Exceptions & the Anfver il he
il the Pha i has firfk argued the Ples, or obtained an Ordet thas the Ples
Onter orained {hrall fhand for an- Anfwer with liberty 1o exoepe o dhe
od for an  Matters o pleaded wnto.

Anfwer with
liberty to ex+
cept.

Cafe 331. Popham verfus Bampfield.

T‘H E Patfiametit beirig Prorogaed, you miay proceed
' ini the Accoufit “in %his 'Cogrut,'notwidtﬁand‘i’ng the
Appeal.

Cafe 338. Frederick verfus Datid.

Procels. U PON an Afhdavit that the Defendant David was
, ne into Holland to aveid the Plaintiff’s Demand
. aga.inﬁ-%ﬁm, and he having been arrefted on an Artach-
ment, and a Cepi Corpus retorned by the Sheriff, the Court
upon a Motion granted a Serjeant at Arms againft him,
and upon the Retorne thereof granted a Sequeftration.

Note, Whena Cepi Corpus is once retorned, there is an
end of all manner of Procefs, (for no Proclamation or Com-
miffiom of Rebellion goes after that) and tho’ a Meflenger of
late Years has been ufually granted in fuch Cafes, yet he
is but 2 new Officer, and fubordinate to the Serjeant at
4rms ; bur regularly in fuch 2 Gafe you ought to mo;c,

that
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that the Defendant may enter his- Appearance, and be ex-
amined within four Days, or ftand committed:

Beckford verfus Beckford.

Cafe 339.
Decembris,
TH E only Point was upon the Cuftom of the City " o o,
of London, where a Child thac had a Pordon, but I”;Cb‘""lb:
was not fully advanced, and was to bring her Portion traoght i
into Hotchport, whether the Portion fhould be brought fﬁg’;{,ﬁ; R
into the Perfonal Eftate in general, that fo the Widow bebroughrinco

might come in for part of it, or whether it fhould be ;?n?;"?;my

brought into the Orphanage part only. :31- Rep.
Lord Chancellor. 1Tt is beyond all doube that it muft be

brought into the Orphanage part only.

Annand verfus Honeywood. Cate 340.
Eodem die;
HE Point here alfo arifing on the Cuftom of the y,comm
City of London, the Queftion was, whether Mony monygiven by
given by the Father to be laid out in Land to be fertled § Freemen o
on his eldeft Son for Life, Remainder to his firft, fecond, id oucin
third, ¢&c. Sons in tail, thould be reckoned to be an Ad- e e
vancement by part of the Perfonal Eftate of the Father, 50 fx Life
fo as that the Son ought to bring the fame into Horchpotz, his et and o

. . ther Sons i
to entitle him to a fhare of the Perfonal Eftate, ol thal ot b

reckoned any
) ) pact of bis Ad-
Lord Chancellor. There is no Colour to reckon this any vacemenad

part of .the Perfonal Eftate. :xh:;ﬁh.tm
a Ch, Rep.

117, 129:

Tunbridge verfus Teather.

Cafe 341.

8 Decembris,
A Man .upon his Marriage, in Confideration of 500 I.  cur,
Portion, by Articles frcccdent to the Marriage, Co- Lord Chancelor

venants with Truftees to add soo /. more to his Wife's Por- e o iay out
1 1000/, ina
. Tree ton, pt e of
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Lund ¢ tobefe- tiom, and that it thould be laid out in Iand, and fercled
band and wie to the ufe of the Husband for Life, Remiainder w rhe
for thetr " Wife and the Iffue of her Body by him, Remainder to the
the m;:i.;f right Heirs of the Husband.  The Husband without the
Remisder 0 Confent of the Truftees j)urchaﬁ:s a Farm, on which

.
e Hband there was 2 great Houfe and Gardens, and Ii)]ays 1000l
an 25 /. per

bporte for jt, tho’ in Triith it was worth no rilore t

Puchae of 3 A, and taKes the Conveyance t6 him and his Heirs, and

g ol afterwards fettles it to the Ules in the Articles.

and Farm,

ﬁ“&?‘?ﬁlﬁg The Bill was to have the defe@tive Value fupplied: And

ﬁ"gf.?i»:.v“ for the Pliintiff it was infilted, firff, that this wis nor a

formince of - Setelement according to thé Artides, becaule the Purchale

" was made to the Husband and his Heirs, and he afterwards

fetdles it do thé Ufesin’ the Ardidles; whereas if it had been
bought with the Wife’s Mony, and the Conveyance had
been made to the Ufes in the Articles, then the Eftate had
not moved from the Husband, and confequently it would
not have been a Jointure within the Statute of the 11 H.
7. and then the Wife being Tenant in tail might have-
alienied it.  Secondly, Ornie L%’dhﬁﬁd Pounds being to be
laid out as a Provifion’ for the Wife, it muft be intended
2 reafonable Provifion, and’ it could not be expected thac
1600 . thould produce Iefs then 5o I per Ann. andic was
not inténded to be in the Power of the Husband to de-
feat fuch Provilion by laying out the rooal in a fine
Houfe and Garden, whicl would not ferve to buy Bread
for the Widow; and this appears more plainly from an-
other Claufe in the Articles, by which in cafe a Purchale
was not made according to the Articles, the Wife was to
have 700/ in Mony, or sol. per Amn. at her Election.

But the Lord Chancellor was of Opinion, that the Hus-
band having really laid out 1000/ in the Purchafe, and
the Father of the Plainuiff having viewed the Eftate befote
the Purchafe was made, tho’ it was not of fo good 4 Va-
lue as might have been purchafed with 1000 /. it muft be
taken as a Performance of the Axticles; and therefore dil~
miffed the Bill. Knight



—

In Cutia Cancellarie. | '34;

Knight verfus Calthrope.

Cale 331:
Eodem die.
q Man upon his Marriage charges his Lands widh a ™%

. Rent-charge for the Jointure of his Wife, and after- age o
wards* by his Will devifes Patr of thefe Lands to his Rexchee
Wife, The Plaintiff’s Bill was that e Lands devifed foc her joia-

to the Wife might bear their Proportion of the Rent- s devis

charge; otherwife the reft of the Lands, that were not ff- 3o be vie

ficient to pay the Rent, would be clogg’d with the Arrears, Land churged
which in time would f{wallow up the Inheritance. g B
that the Reat-

Lovd Chancellor. 'The Grantee of the Rent—cha;rgc may lfeh:mg?

difttain in all or any Part of the Lands for her Rent, and ™ “®™
there is no Reafon to abridge het Remedy in Equity; and.

the Husband certaihly intended her fome Benefic by dhiis
Devife, and he has not declared it hould be accepted in pare

of the Rent-charge; and therefore difmiffed che Bill,

Witmore verfus Weld &5 af'. .
Cafe 343,
, . . . Eodom die.
U PON the Lord Chancellor's cotting to the Seal the 1 cur.
Plaintiff obtained an Otrder to have this Caufe heard 4 ¢yt 35
before his Lordfhip, and not to ftay for the Judges Certi-
ficate; and this Day coming on to be heard accordingly,
the Lord Chameellor was of Opinion, that the Devife to
the Lord Cravem during the Minority of the Teftaor’s Som
upon the whole complexion of the Will thould determirte,
when the Son attiined Sevenreer Years of Age; and Se-
condly, had that been otherwife, yet it was a Truft vefted
in the Son, and the Remdinder over was void ; and there-
fore decreed for the Plaintff, and faid, if the Mateer in-
Queftion had beenbut for 100 /. it would not have held an
Hour’s Debate. 4 -

Red-



348 De Term. S. Mich. 1685.

Redman verfus Redman.

Cafe 344
9 Decembris.
In Courty T HE Cafe was, that upon a Treaty for a Marriage
Lord Chancellor, ..
Upon a Treaty between Charles Redman and the now Plaindff, the

of Mariagete- Plaintiff’s Father would not confent to the Match, by rea-

ween A4 and

the Dunghrr fon that Charles Redman was indebted in the Sumof 200/,
of B Bl to one Bryan, for which he and Foice his Mother ftood
the Murisgs bound in a Bond : to remove this Obftruction, Henry Red-

wed 3001 v0 mam (younger Brother of Charles) and Foice the Mother

J. §.toremove

whichobjetti- give 2 new Bond to Bryan for the Payment of this

oo the 4&;; Debt; and thereupon the Bond wherein Charles was bound

pols to get up Was delivered up to be cancelled: but Charles gives his Brother
wgve his Hemry a Counter Bond to indempnifie him againft this
o ot Debt; and paid the Intereft of the 200l to Bryan during

room of it.

But privaeely 4 his Life; and it was in Proof in this Caufe, that the now

gives a Coun-

er Bond o his Plaintiff, the Widow of Charles, was privy to all this Mat-

e Duceinee tef and that fhe being in love with Charles contrived this

of 3is piry way tofatisfic her Father, that the Marria%lc might' take Ef-

mgai:$ fet; But now being fued by Henry on the Counter Bond,

e o as Adminiftratrix to her Husband, fhe brought her Bill to

nifirtion. The be relieved.

voidthisCoufl-

sy % The Defendant’s Council infifted, that Henry became

Fod Ao 4bound in this Bond voluntarily, having no manner of

might JO 10 | . ; ﬁ

bave leea - Obligation on him to pay this Debr for his elder Brother,

i i pat it was done at the Inftance and Requeft of his Brother

Bond, and the now Plaindff, who contrived this means to brin
the Match about; and infifted that if Charles hintfelf had
been Plaintiff, he fhould not have been relieved againt
this Counter Bond: And his Adminiftratrix, who was
privy to this Tranfadtion, could have no better Right

than Charles had.

Lord Chancellor. This is a plain Fraud, and by this Con-
trivance the Father of the Plaintiff was drawn in to give
the greater Portion ; and he abfolutely refufed to marry his

Daughter,

7
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Daughuer, “till Charles was made a clear Man, and particu-
larly difcharged of this very Debt; and tho' Henry had no
obligation on him to become bound for his elder Brother’s
Debe, yet it was all one to the Plaintiffs Facher which
Way that Debt became difcharged; but that was to be
firft done, let it be one Way or other: And detlared,
that in Cafe Charles himfelf had been the Phintiffhe thould
have been relieved; but the Cafe was ftronger, becaufe
if this Bond fhould be fuffered to lye on Charles's Eftate,
it might fwallow the Affetes, and defraud his Crcditors-l
as it alfo injured the Plaintff in the Right fhe had by
the Cuftom of Londen to the Perfonal Eftate of her Hus-
band; and therefore decréed the Bond to be dclivered

up.

Hale verfus Thomas.

Calt 345
18 Decembris
N 1638, thofe, under whom the Defendant now claims 5, cur.
a Debt of 1300/ Principal Mony then lent, acknow- ach s,
ledged a Judgment for 2000l Penalty, deteazanced for 188
‘the Payment of the Principal Monies with Intereft. The
Defendant for zen or twelve Years together had kept the
Plaintiff out of his Debt, by fencing with prior Incumbran-
ces, which were in truth fadisfied, and by fetting up a pre-
tended Entail, which on a Tryal ac Law was found againft
him. The Plaindff had exhibited a former Bill, and there-
by only pray'd, that the Defendant might come to an
Account and accept what, if any Thing, fhould be found
to be due tohim on thofe prior Incumbrances, and thac the
Plaintiff might be let into a Satisfaction of his Debt; bur
did not. pray further, as he might have done, that if the
Defendant fhould be found to have rifed or reccived
more than was due to himy, that he might pay over the
Surplus to the Plaintiff; and upon: the Account talteit i
the faid Caufe it was found, thit the Defendint was over
paid with a Surplus of 4000

. Uuuu . The
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The Plaintiffs now Bill was, that he might have thofe
Monies towards his Debt, and be fatisfied his Principal Mo-
nies with Intereft and Cofts; and the Matter came on now to
be argued on the Defendant’s Plea, who had pleaded the
former Bill brought by the Plaintiff, and the Proceedings
thereon, and thac after the Account taken in the former
Caufe, the Plaindff had proceeded at Law, and revived
his Judgment by Scire fac. and taken Execution by Elegiz,
and that thereupon the Defendant had brought the whole
Penalty of the Bond into the Court of Common-Pleas, and
infifted that a Court of Equity ought not to charge him
beyond the Penalty of the Judgment; and this Plea was
Equiryinfowe allowed by the Courr.  Not but that Equity may, and
e rbe  in many Cafes doth, carry on the Debt beyond the Penalty
Jond e en OF the Security, as where the Party hath been delayed by
a Debt is due Injunction of this Court, and the like; but it was obfer-
oy ff::ﬁ ved, that where it has been fo done, it has been always againft
of it by an o= Plaintiff, when he hath come for Relief: But there is no
%au: » P Precedent where a Plaindiff in this Court fhall charge a
'c"hfg:'f{::;’; Defendant beyond the Penalty, and further than he could
mﬂ‘;g::: charge him at Law: But in this Cafe the Court allowed
more tn be the Plea, principally becaufe the Plaintiff after the Account
wastla® eaken in the former Caufe had furceafed his Profecution in
this Court, and proceeded at Law, having fued forth a
Scire fac. on his Judgment, and taken forth Execution,
and therefore having tﬁe&ed to proceed at Law, he fhould
not now refort back to Equity; efpecially as this Cafe is,
where he hath taken Execution by Elegiz, which charged
a Moiety of the Lands only, and now would come for a
Decree in Equity for the fame Debt, which would charge
the Perfon and the whole Eftate, and therefore the Court

allowed the Plea,

Note, In this Cafe the Plaintiff thought it moft for his
Advantage to profecute at Law, expeéting to have held
the Lani at the extended Value, and if the Defendant
had come for Relief in Equity he fhould not have re-
deemed or charged the Plaintiff with the real Value, un-

5

lefs «
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lefs the Defendant would have offered to pay the whole
Principal Monies with Intereft and Cofts: But as foon as
the Plaintiff had extended at Law; Mr. Serjeant Maynard,
the Defendant’s Council, advifed him to bring a Scire fac.
againft the Plaintiff to fhew caufe why the Extent fhould
not be taken off on Payment of the Penalty of the Judg-
ment, which he at the fame time offered to pay, and brought -
it into the Court of Common-Pleas:

Nofwortky verfus Baﬂét. Cafe 346
) ; Eodem die.
T HE Plaintiff having filed a fpecial Replication, the B own

Defendant put in a Plea and Demuttet to the Re: gy e ssier

Elication; his Plea was, that fince his Anfwer piit in; he 2 PleaorDe-
. . . . to

ad recovered the Eftate in queftion in an Ejeétmerit upor 'r':cl:: Repl-

full Evidence at a Tryal at the Bar; and Demurred to S%pieac®
, . Tl hinif

other fpecial parts of the Replication: maybedd
in a gcucral

The Plaintifs Council admitted the Plea and Demurrer RF*™
to be good, which were therefore allowed by the Courr ;
but the Court refufed to declare any Opinion, whetliet
the Plaintiff might not, notwithftanding the Plea and De-
murrer were allowed, afterwards put in a general Replica-
tion: And the Plaintiff's Council conceived they might, be-
caufe the Plea and Demurrer were tied up to that Repli-
cation only; but feemed to admit, that it might have
been {o pleaded, as that the Matter fertled by ie Tryal

at Law thould not have been drawn into Iffue or examined
unto.

Anonimus. Cale 347

In a Billof In-

PO N a Motion it was declared by the Court that Tl s Law

a Caufe having been heard upon a Bill of Inter- han i oo,
pleader, and a Tryal at Law directed to fettle the Right be- fmdme. The
tween the Defendants, there is an end of. the Suit as to ended 210

th Phintiff, fo
€ that if the
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Phintiff dies,
Defendantsmay
proceed with-
our reviving
the Caufe,

Cafe 348.

Lord Chancelior,

the Plintiff; {o that if he afterwards dies, the Caufe fhall
ftill proceed, and there needs no Revivor, each Defendant
being in the nature of a Plainuiff.

Oddy verlus Torlas.

T HE Plaintff having agreed with the Defendant for
the Office of Clerk of the Bridge-houfe for 950 1.
depofited 500 L in Mony; and a Bond of gool. Penalty
was cntered into by himfelf, with a fufficient Surety for
450 /. more, which was to be delivered to the Defendant
upon his Surrender of his Office to the Plaintiff; the
Plaintiff was admitted, and the Defendant received the
sool. and the Bond, and afterwards came to an Agree-
ment with the Plaintiff, that the Plaintff fhould pay him
8ol yealy untl the 450l was paid off. The Plainaff
had paid him on that Account fo much as exceeded the
450/ and Intereft by 300/

The Phaintiffs Bill was therefore to have the Articles for
Payment of the 450/ and 8ol per dmn. in the mean
time, and 2 Judgment on a Bond for Performance of Co-
venants, delivered up, and the Surplus of the Mony re-
paid with Intereft.

The Defendant infifted, that ic having been tried in the
Common-Pleas, whether the Contradt was ufurious, by Rule
of that Court, and there found net to be ufurious, and
there being flill a great deal of Mony due to him on that
Account, the Plaintiff ought not to be relieved without
Payment of it: But it appearing to the Court that the firft
Agreement which was made with the PlaincifPs Friends
Privity was for 950 /. and that they were not privy to the
fecond Agreement; but the Plaintiff's Neceflity was worked
upon therein ; for that, as it was peaned, the Plaintiff was
to pay 8o /. per Amm. till the 450/ and cvery pare of it
was paid, o that if' there were but 5 £ of it unpaid, yer

8 the
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the Plaintff muft pay 8ol per Am. dll it Was paid;
the Lord Chancellor declared, that if the Plaintff had

aid beyond 950/ and Intereft, he fhould pay no more ;
Eut for what was a&ually over-paid he would not relieve
him: But decreed, that what Mony had been brought into
Court by the Phintiff to continue the Injunction fhould be
delivered out of Court to him, and that the Defendant
fhould acknowledge Satisfaction on the Judgment, and de-
liver up the Artic%es and Bonds,

Cale 349.

Fobn Kew verfus Roufe and his Wife.
Jan. 168¢.

T HE Plintiff’s Wife, whofe Adminiftrator he is, and ZordChusilin;

the Defendant’s Wife were the tWo Daughters of A Devil of »
Elizabeth Wife, who being poffefled of a Term for Years, wds, paying
in April 1679 devifed thit Term and all her Intereft there- uh s
in unto her two Daughters, they paying yearly to her Son jmpve
a5l by quarterly Payments, wiz. cach of them 12 L win. isl tos
10 5. yeatly out of the Rents of the Premiffes during his L3 s
Life, if the Term fo long continued. The Plaintiffs Wife T=we in
being dead, the Defendant claims the whole by Survivor- —
fhip ; and whether it was a Joint Tenancy or a Tenancy in
Common was the Queftion.

The Lord Chancellor conceived it clearly to be a Tenancy
in Common; for that 25 L per Amn. was to be paid by
the two Daughters equalsly in Moicties; and decrced an
Account of the Moiety of the Profits to the Plaintiff, as
Adminiftrator to his Wife, T

Xxxx DE
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Bechinall verfus Arnold.

Cafe 350.
16 Jomua . I |
T Coart ILL to prove 2 Will and perpetuate the. Teftimon

i B e The Deferiiti. pleaded bim@lf &

mecamioe  Purchafor without Notice of any fach Will, and infifted,

perpeswam i thae unlels there had been -a Veidict in Affirmance of fuch
meves wil = Will, (nothing hindring the Plaintiff; but that if he had
gataPurcht- 5 Title he might recover at Law) the Plaintiff ought not

Notie, il he-to be admitted to examine his Wiemefles, thereby to hang
will bas been

etsbiinea by 3. Cloud over a Purchafor’s Eﬁare;‘ and wpon Debare the
avVeditat  Coyre allow'd the Plea. ‘

Law,
Cafeysr. 4
Eodem die . Foden verfus Howletr.

In Cowrs
Lord Chancellor.

ot Daghues LORD Chancellor. 1f the Daughrer of a Citizen of Lon-
maryiog il don marries in his Life-time againft his Confent, un-
Confent loits defs the Father be reconciled to her before his Death, fhe
b s & hall not have her Orphanage Share of his Perfonal Eftate ;
sreconcied 10 and it would be unreafonable to take the Cuftom o be
Death, otherwife. 5

Wall
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Wall verfus Thurborne. Cafe 352
Eodem die.
In C:srt

S IR George Crooke having three Daughters only, by his zordcheior.
Will direéts, that his Lands fhall defcend and comte 4 diieéts his

. R . Lands fhall de-
amongft his Daughters, in fuch Shares and Proportions as feend o his 3

his Wife by Deed in writing fhould dire¢t and appoint. fepshemd
The Wife makes an unequal Diftribution, and having froporions s
given litele to the Plaindiff, fhe broughe her Bill, and in- pesd full ap-
fifted, that the giving the Wife fuch Power by, the Will Psfy mres ¢

-was intended only to keep her Children in Obedience; Y7 mmeaua

and the Plaintff having behaved her felf dutifully, fhe Whehaqiy
. : . will felieve a-

ought to have an eqial Share. . i,
Poft Cafe 391

~ To this the Defendant pleadéd the Will; and that the
Wife, in 'purfuance of fuch Power, had by Deed executed
appointed fo much to one Daughter, and fo much to die
other; and tho’ the Deed was with Power of Revoeation,

yet it wis never aCtually revoked.'

As to the Power of Revocation, the Cafe may be eafed A Pefonbi:
of that, for it was only an Authority in the Wife,* and ::t%o:int]yyc::'é
that being once executed, fhe could not referve fuch =2 Fow-
Power to Eerfelﬁ And as to the main Point, whether the wion, whea
Wife might make fach an  unequal Diftribution or not, be executes it
the Court would not now determine upon the Plea, but
ordered it thould ftatid for ar Anfwet, with Libetty to ex-
cept: But decldred the Circumftances muft be very ftrong,
as fomething of Bribery or Corruption, that would twke
away this Power that was given to the Wife by the ex-
prefs Words of dhie Wills :

For the Plaintiff was cited the Cale of Cragrave and
Perroff, where 2 Man having two Daughters, one by a for-
mer Wife, and another by his fecond Wife, devifed his
Eftate to his Wife to be diftributed between his Daughers,
s his Wife fhould think fir; and the gave ome ¢ ufm;l

' Pounds
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Pounds to her own Daughter, and but r00/. to the other;
and the Court there decreed an equal Diftribution.

On the other Side was cited the Cafe of Swernam and
Woolafion, where an Eftate was devifed to a Man t6 diftri-
bute the fame amongft his Nephews and Neices, as he
thould think fit: and one of the Neices, to whom nothing
had been appointed, brought a Bill, that fhe might have
an equal Share of the Eftate, and was difmiffed.

Cate 354: Lady Bodmin vetfus Vande-bendy.

2y Januar,

dcoetter. T HE Defendant for 4400/, purchafed of the Lord Bod-
A Term kept min the Reverfion (after the Death of the Lord
;"m:"g‘, “Pur. Warwick) of Lands of near 1000 I. per Am. and for Protec-
et . tion of the Eftate, and to {;c;rgnt the Plaintiff’s Dower, the
move it in - Defendant upon his Purchafe took an Affignment of a
v who s Term for Years, which was vefted in Truftees to fecure
poreed®t  the Payment of certain Annuities, and afterwards in truft
«vecai 171, t0 attend the Inheritance; and likewife ook an Affign-
‘ment of an ancient Statute, that had been kept on E)not
for the Protection of the Eftate.

The Plaintiff had recovered Dower at Law, buct was
prevented from taking out Execution by reafon of this
Term and Statute; to be relieved againft which, and to
E{Cfla iﬁlto Pofleffion of her Thirds, was the end of the Plain-
ift ’s Biil.

The Defendant infifted he was a Purchalor, and that he
ought to have the Benefit of this Term and Statute for
the Prote&tion of his Purchafe, '

For the Plaintiff it wasinfifted, That Equitas fequitur Le-
gem, and that Dower in the Eye of the Law was as much fa-
voured as a Purchafor; and therefore where a Tenant in
Tail dies without Iffue, whereby the Eftate, which was }lln

the
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the Husband, is determined, yet the Dower continues;
and that 2 Woman for her Dower comes not inthe poff, as
has been objected, but it is a Continuance of the Hus-
band’s Eftate: and tho’a difference hasobrain’d and been al-
lowed betwixta Jointrefsthat comeés in by the Aét of the Parry,
and 2 Woman that by operation of Law becomes intitled
to Dower; and that the fgrmcr fhall have the Benefit of a
Term limited to attend the Inheritance, and not the latter,
yet intruth there was no ground in Reafon for fuch a Diffe-
rence; for tho’ a Jointure may be made in refpect of a
Portion, yet Marriage it felf is a fufficient Confideration,
and fo efteemed in Law ; & fortior & equior eff difpofitia
legis quam bominis.

Secondly, The original Intent in creating this Term was
only to (e}cure the Payment of Annuitics, and that particu-
lar Intent being fatisfied, this Term ought not to be long-
er kept on Foot; and this Reafon was enforced from the
Judgment given in the Caufe between Hall and Dench,
where 2 Man having by his Will devifed his Lands in Fee
to L S. and afterwards having occafion for Monies mort-
gages the fame Lands in Fee to I. N. it wasdecreed that this dnacefs 8
Mortgage was not an abfolute Revocation; but that the o
Dcvi(%c thould have' the Benefit: of Redemption, the Mort-
e being only for that particular Purpofe to fupply the
ﬁ%rtgago%’s prefent Occaﬁc?ns with Mol:ll;zs(f And (gpiln this
Cafe, the particular Ends in raifing this Term being an-
fwerd, it ought not to be made ufe of to keep the
Plaintiff out of her Dower: and they cited the Cafe of
the drtorney Gen. and Thruxton, where it was adjudged,
that the Inheritance efcheating, tho’ the King by efcheate whee Lande
comes in the poff, yet he thould have the Benefit of a Term ;{f:;f te to the
limited to attend the Inheritance; and urged thacin cafe bire the B
there was a Term raifed of Lands in Gawell kind to attend to arend the
the Inheritance, that Equity would diftribute this Term "™
amongft all the Heirs in Gawell kind pro vata; and it was
further urged, that the Circumftances of this Cafe were
of great weight in Equity; the Defendant was a Purcha-
Yyyy for
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't Ch, Rep.
181,

for with Notice of the Plaintiffs Title to Dower, and that
he took Advantage of the Lord Budmin's Extravagance,
and that the Value in refpe@ of the Confideration paid
was in it felf very exorbitant, wiz. the Reverfion of
1000 I. per Amn. after the Death of the Lord Warwick,
who died within a Year after the Purchafe, for 4400 L
fo that it might be reafonably prefumed, thac the Defen-
dant had an Allowance made him in his Purchafe in re-
fpect of the Plaintiff’s Title to Dower; and it is 2 com-
mon Cafe in Equity, that where a Purchafor has an Al-
lowance in refpeét of an Incumbrance, this fhall make the
Incumbrance good, tho’ it was before defective; and the
Lady Bodmin here brought a great Portion, atleaft 30000/
and thefe Circumftances make this Cafe much different
from that of Phefamt and Phefant, for there the Plaintiff
had by the Decree of this Court her whole Portion re-
ftored to her, it having becen lodged in the Chamber of
London, and the Property not aleered by her Husband ; and
there was therefore X\c lefs Reafon to incline a Court of
Equity to relicve her againft the Term thac prevented her
Dower ; and in that Cafe fhe had not attually recovered
Dower, as the Plaintiff here has done. '

For the Defendant it was infifted, that this was a Cafe
that muft frequently happen, and yet there was no Prece-
dent where a Plaindff had been relieved in fuch a Cafe;
buc on the contrary the Cafe of Phefmt and Phefant was
exprefs in Point, and adjudged that the Plaintiff fhould
not be relieved : And as to the Circumftances of a great
Portion brought by the Plaintiff, and that the Defendant
had purchafcg at an under Value, by which they would dif-
ference this Cafe from that, it was anfwered, that thofe
were bare Su§geﬂions, and not 2 word proved of it in
the Caufe, and therefore not to be regarded. But what was
chiefly relied on by the Defendant’s Council, was the In-
convenience that might enfue, fhould Relicf be given in
this Cafe: That it would aleer the courfe of Convey-
ancing, and overthrow many Purchafes, it having always

been
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been looked upon as a good Security to a Purchafor,
and a fufficient Protection to his Eftate, where there
was an antient Term kept on Foot; and frequenty in
fuch Cafes to avoid Charges they never infift on a Fine
or common Recovery: And if fuch a Term fhall be fec
afide for a Dowrefs, why not for any other Incumbrance ?

The Court inclined to relieve the Plaintff, and there- pu s
fore in regard the equitable Circumftances of a great Por- §z i
tion and the Purchafe at an under Value were not in Proof, s = A-
the Lord Chancellor referred it to a Mafter to examine, and Fevi of orés
to ftate the Cafe to the Court. e Decree of

sffirmed. Vid.
Cafes in Parlins
Cox verfus Foley. "

Cale 354
3 Febeuar.

T HE Bill was to be relieved touching two. feveral 4,5, ru.

Rents purchafed by the Plaintiff of 3 s. and 2 5. per g in gquiy
. ifluing out of Lands, the Bill fuggefting the Rents lie for recove

ring antient

had been conftantly paid Time out of Mind, but that they quit Rents,
could not recover at Law, not knowing the Nature of the mo o 3o
Rent, whether Rent charge, Service or Rent Seck, and the P om. ad if
Boundaries of the Land being uncertain; fo that they Contanly pad,
could not at-Law declare with that Precifenels as was re- s poyr
guircd in an Avowry: And feveral Precedents being pro- 5o % Wil
uced, where the Court had relieved in thefe Cafes, and, to ry whether
amongft others, Sir William Beverfram’s Cafe, who had ageyéca?sdmv'::::
Decree for a Rent of 1. 3 d. per Amn, the Court de- o 5 0™
clared they would decree the Rent, if ic had been con- Lasds in the
ftandy rfaid; but the Defendant defiring the Matter mighe Bl
be tried at Law, an Iffue was directed to try whether any
and what Rent was iffuing out of all or any the Lands in
the Bill mentioned. '

Ufer
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Gt 155 Ulber and Prime verlus Ayleworth, Edmonds

Februar. 1685. ED’ dl "
Sir Fobn Trever )
Witz f % ¥ N 1669, Bromwell and Webb took two Building Leafes
' I of Tofts of Ground in London, one from the Truftees
of St. Bartholomew's Hofpital, which was taken in Kem-
fon's Name, and the other from the Truftees of the Pa-
tith of St. Michael Cornbill in Parfons's Name, upon which
Webh and Bromwell buile feveral Houfes, and therein Brom-
awell disburfed confiderably more than Webb. In 1675,
by Indenture between Kemfom, Webb, and' Bromwell, where-
in reciting that Kemfow's Name was ufed in the Leafe from
St. Bartholomew's Hofpital in Truft for Webb and Bromwell,
their Executors, . and that the Tofts were the proper
Purchafe of Webb and Bromwell, and the Houfes tEereon
were buile at their Charges, Kemfom for 5 s. affigns thac
Leafe to Webb and Bromwell, babend to them, their Execu-
tors, &»c. and they covenant to fave Kemfom harmlefs
from the Rent thercin referved. The 23d Fume, 1669,
Parfons afligns his Leafe to them likewie.

Webb and Bromewell received the Rents and Profits du-
rinf their Lc:int Lives; and in Fume 1678 Bromwell died,
and made his Wife Executrix, who proved the Will. One
Hyban upon a Teflar’ fier' fac. to the Sheriff of Middlefex
feized the Houfes in Queftion, which (19 February 1679)
wete fold by the Sheriff to Hybom; and Hybom and Brom-
well’s Executrix, for 240/, paid by Plaintiff Uper, afigned
all ‘their Intercft in Law or Equity to the Plindff Prime
in Truft for Uper.

Ten Days after Bromwell's Death, Webb afligned St. Bar-
tholomeww’s Leafe to Francis Edmonds for 800 I. Debt, which
Webb owed him: Afterwards Edmonds died, and the De-
fendant Edmonds took Adminiftration to him: Webb be-
came 2 Bankrupt in July 1679, and the Commiflioners

7 the
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the 3d of December 167 9, reciting Kemfon's Leale and Brom-
well's Death, and that the Righe furvived to W%bb, affigned
that Leafe to the Defendant Edmonds for his Share of his
Inteftate’s Debt of 800 L owing by Webb; and Edmonds
enjoyed dll Midfummer 1684.

The Defendant Ayleworth fwore by his Anfwer, that ke
went with one Waile (who depofed fo alfo) to Bromweils
Executrix, to know if fhe or any other claimed Tide to
the Premiffes, and whether there was any Deed to prevent
Survivorfhip ; who faid fhe claimed nothing therein, and
that he mighe fafely proceed in the Purchafe; and there-
upon (fume 24, 1684) Edmonds for 410/, really paid by
Défendant  Ayleworth, afligned Hempfon's Leafe to Ayle-
worth; and Ayleworth denied that he knew or heard of
the Plinciffs Tile before his Purchafe; and dyleworth
by his Anfwer confefled the having of Kempfon's' Aflign-
ment, and the Declaration of Truft put therein, and con-
fefled that the Leafe to Parfons was not affigned to him by
the Commiflioners, nor by Edmonds, by any exprels Words;
yet conceived it did pafs; for that the Buildings were in-
termixed upon both Tofts of Ground, and that one could
not be enjoyed without the other.

The Plintif and Defendant both of them proved
their Mony paid; and the Queftion in this Cafe was,
whether the Plaindiff fhould be relieved againft che Title
by Survivorthip 2

intiff i . : : If two foint
For the Plaintiff it was infifted, that Survivorfhip was If two Jo g

againft Equity, and that by the Juftice of this Court, if an equal Share
two joint Purchafors pay Share and Share alike for a Pur- z{,;':;,:;
chafe,and one dies, his Repreféntative fhall be relieved againft this makes

the Survivor for 2 Moiety of the Purchafe; and that in the in commonin
prefent Cafe there would be no doubt, but that if Bromwell’s Equy.
Executor had fued Webb for 2 Moiety, fhe muft have been
relieved againft him, and fo muft the Plaintiff alfo as her
Affignee; and that if there was an Equity fixed upon the

Zzz7z Deeds
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Decds by the Affignment and Declaration of - Kempfon be-
tween the Joint Tenants to prevent Survivorfhip, as moft
ceraainly there was, the Defendant’s Pretence of Ignorance
of the Plaintiff's Ticle would not juftify his Purchafe againft
it; for that he purchafing under Kempfon's Affignment,
muft be fubje¢t to that Equity which did thereby arife
agaiaft Survivorfhip; and that he did apprehend there was
fuch a Tide lying out, appears by his Difcourfe with
Bromwell's Executrix : And therefore he fhonld not have
ptoceeded therein upon her faying the claimed no Righ,
or that he might fafely proceed; for that fuch Difcourfe
was after her Affignment to the Plaintiff, and fo would
not turn to his Prejudice. Yet nevertheles the Pefendane
being a Purchafor, tho' under thefe Circumftances, the
Mafler of the Rolls difmiffed -the Bill without Cofts; and
the rather, for thar the Plaintiff did not bring the Bill till
after the Defendant’s Purchafe, tho' the Plaintiff's Purchafe

was made two Years before

Jobn Huckflep verfus Dorothy Mathews
| and fobn Courr.

Cafe 3¢6.

Februar, 1685.
Lord Chancellor.

Lot o OO H N Huckflep (whofe Father and the Plaintff were

ftees in Fec in

Tuttopy o Brothers) in December 1685 made Fobn Mathews and

e ‘s Bemjamin Court Exccutors of his Will, and gave them there-

atter theie paid by the Revenues of all his Lands till his Debts and Le-

hi fell; . .
and if any of gacies were paid, and after Payment thereof gave the

the Tefutors  Lands to them and their' Heirs, upon. Condition that if

Name would

by v fuch any of the Name of Huckflep would purchale them for
it for 3001 ks his own Ufe, then his Will was that Mathews and Cours
than the alie. thould fell the fame to him. for 200/, les than die reafo-.
flator’s Name nable Valuc d\crcof;

e
b scer: The Execukors, proved. the Will, and enjoyed: jointly

il Yars  for 1o Years, and. then Court died, and Muathews received-

Dot the whole Rents, which with the Perfonal Eftate were

Bill difmified, morc
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more than enough to pay the Debts and Legacies; and
the Plaindff being of the Name of Huckflep broughe his
Bill, and prayed a2 Conveyance of the Lands for 200/,
lefs than they were worth to be fold.

The Defendants demurred, for that the Will was made
above rwemty five Years ago, and it was uncerain to
whom the Sale ought to-be made, and Mathews and Court
(who, if the fame were to be fold, were to fell the fame)
are both dead; which Demurrer being heard before the
Lord Keeper North, he ordered the Defendants fhould an-
{wer the Bill, and faved the Benefit of the DPemurrer to
the hearing,

And now the Caufe came on before the Lord Chancellor,
and the Defendants by Anfwer infifted that Courr being
dead, Mathews after his Death had levied a Fine of the
Premifes, and made a Settlement -thereof, under which
the Defendants now clhimed; and thar there were above
five Years paft fince that Fine was levied before the Plain-
tff brought his Bill, tho’ the Plaindff lived always
within a Mile of the Place, where the Teftator died.
And the Lord Chancellor conceived, that the Plaintiff’s Bill be-
ing brought swenty five Years after the Teftator’s Death, what
\x}/las prayed thereby was unreafonable, and cherefore difmiffed
the Bill.

Suppofe two Perfons named Huckflep had at the fame
time claimed the Benefit of this Devife, which fhould have
it ?

. Cafe 357.
Thomas Butcher verlus Stapely and Rich- iorom
ard Butcher. P

HE Defendant Butober being foized of the Lands in ;o'"ﬂc-:};,fn and
Queflion, which he had mortgaged to one Coj ofgk brered, e
I r
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performed a-
gainft a fuble-
quent Purcha-
{or with No-
tice, who had
a Conveyance,
and paid his
Money.

for 400l agreed with the Plaintiff to fell the fame to him
for 700l. A fhort Note was drawn upof the Agreement
(but not figned by either Party) as follows: December oth,
1682, Richard Butcher for 740 l. does bargain and fell un-
to Tho. Butcher all thofe Lands, ¢bc. the Plaintiff to have
them from Lady-day next, and then the Monies to be
paid; the Plaintiff to have the Hogg Pound, and Dung,
and the Defendant to pay all Taxes, ¢&c. and is not to cut
any Trees, nor to put any Cattle on the Premifes, and
is to have the Corn in the Barn, ¢c. and to avoid it fo
foonas he can: The Lands are in Mortgage to Colffock for
4000/ and the Phintff is to pay for the Writings.
Soon after this Agreement the Plaintff puts in his Caule
and makes Incroachment on the Defendant Batcher's other
Lands; thereupon the Defendant to prevent Differences de-
fires the Plainuff to repeal the Bargain, which he refufing,.
the Defendant told him he fhould not have the Bargain,
and advifed him not to procure any Monies to pay for it,
and drove the Plintiff’s Cattle off the Ground, and foon
after fold the Lands to the Defendant Stapely for 740/, and
the 3 February, 1682, fealed Articles for thar Purpofe, and
a Bond of 1000/ to perform the fame. The 26 March,
1683, the Plaintiff tendered his Purchafe-mony and Wri-
tings to feal, which the Defendant refusd, and the 28¢5
of the fame Month Stapely paid Butcher 240 1. and rook
a Conveyance of the Eftate free from Incumbrances, except 2
Mortgage; and in Fume after paid off the Mortgage, and took
an Affignment of it to a Friend of his own.

The Bill was to have the Bargain and Agreement be-
tween the Plaintiff and Defendant Butcher decreed, and
charged Stapely with Notice of that Agreement before his
Purchafe, which Stapely and Butcher denied by Anfwer; nor
was there any dire& Proof of Notice, fave that fome Neigh-
bours in Difcourfe did fay, they had heard the Defendant
Butcher had fold the Eftate co.the Plaintiff,

For
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For the Defendant Stapely it was infifted, that there was
no fufficient Proof of Notice of the Plaintiff’s Agreement,
and that if there was Notice, yet the Agreement was not
perfe&t nor binding by the A¢t againft Frauds and Pevjuries,
it not being ﬁgneg.

The Lord Chancellr declared, that in as much as Poffef:
fion was delivered according to the Agreement, he ook
the Bargain to be executed, and that Srapely had Notice
of it, and that it was a Contrivance between the Defen-
dants to avoid the Bargain; and therefore decreed the De-
fendant Szapely’s Bargain to be fet afide, and that Stapely
thould execute a Conveyance to the Plaintiff upon Pay-
ment of 700/. and Intereft, and the Defendant Szapely to
procure a Conveyance from his Truftee the Affignee of the
Mortgage.

Cafe 3¢8.

Edward Allen verlus Henry Arme. Febrasr 168

Lord Chancellor,

HE Phintiff 4llen being a Servant to the Defen- A volustery
T dant’s Grandmother, mgrricd one of her Daughters, m:'?:d’
who brought him a Portion of 600 /. with part of which ;ﬁ'i‘;’,‘,‘,ﬁ
he urcha%cd the Copyhold Lands in Queftion, which were & Wit sd

furrendered to the Ule of the Plaintiff and his Wife, and who chimea

the Heirs of théir two Bodies, the Remainder to himfelf in ;;;":: ;,,f;f
, Fee. The Wife foon after died without Iffue; and the & mseve-

Plaintiff, with refpect to her Memory, and in kindnels to se sferReco-

the Defendant her Nephew, did voluntarily furrender the Sy of thae

Lands to the Ufe of himfelf for Life, with Remainder ro

the Defendant in Fee; and the Defendant was admitted

to the Remainder in Fee, and paid 5 /. Fine. The Plain-

tff afrerwards married again, and his Bill was to be re-

lieved againt this Surrender, as obtained by Surprize and

without Confideration.

The Caufe was at Iflue, but no Surprize proved; the Bill
abated by the Death of the Plaintiff and Defendane both;
' Aaaaa and
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and the Plintff’s Wife, in behalf of herfelf and her Son
by him, brought her Bill, in the nature of a Bill of Re-
vivor ((ulggcfting a Scttlement on her Marriage of the
Cophyhold Lands upon her and her Iffue) againft the De-
fendanr’s Widow, who claimed by Surrender from her

Husband.

And upon the Hearing (no Surprize being proved) it was
infifted for the Plaintiff, that the Surrender was made (as
indeed it was) by the Plaintiff’s Husband in the time of
his Sicknefs, and therefore it muft beintended by him nog
to bind, in cafe he recovered of that Sicknefs, it being
meerly voluntary, and tha his Intentions appeared fo by his
having after his Recovéry fetded the fame before his Mar-
riage on the Plaintiff his fecond Wife and their Iffue,
who were to be taken to be Purchafors, and ought there-
fore to be relieved againft that voluntary Surrender.

But the Lord Chancellor declared, he faw no Equity in
the Cale, nor could he infer any Intention by any Cir-
cumftances in it contrary to the Surrender, and therefore
difmiffed the Bill, there not appearing any Fraud or Truft

in the Cale.
- Cale 359. Gafcoigne verfus Thwing &5 al'.
19 Februar.
‘:";‘u::}e, HE Bill was, that Sir Thomas Gafcoigne in Offober
i he N 1678 purchafed a grear Manor-houfe and about
of B. g s

the Puchale- four Acres of Land in Com’ Ebor’, and took the Convey-

moor wee- ance in the Name of one Pavafor, who had affigned to
fate, there b che Defendant Thuwing ; and it was {uggefted, that the E-
donof T, {tate Was bought with the Plaintiff’s Mony, and was up-

4 oy et on Truft, that one Eliz, Thwing deceafed fhould enjoy it
oo, "t for her Life, and then in Truft for the Plaindff and his

pucie-  Heirs, who by the Bill prayed the Eftate might be con-

meony, but ¥

then thofe Veyed to him.

The
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The Defendant by Aufwer denied he knew it Was proos mor
bought with the Plaindff’s Mony; but believed it Was oy aor? clere
bought with the proper Mony of the faid Eliz: Thwing, and Tt wiioe
that the Conveyance was in Truft for herand heér Heirs; and ofaw,
he claimed it as Heir to her, and infifted on the Statute
of Frauds and Perjuries, there being no Declaration in

Writing of any Truft for the Plaintiff.

The Chief Point was, whether when a Man purchaes
Land with his own Mony, and takes the Conveyance in
another Man’s Name, this is fuch a refulting Truft by Im-
plication of Law, asis faved by the Statute, and needs
no Declaration of Truft.

And after long Debate, whether the Plaintiff thould be
admitted tp read, to prove the Mony was his, the Proofs
were read; and they amounting only to what had pafled
in Difcourfes, and been owned by the Defendant, and the
Proofs being doubtful, the Mafler of the Rolls difmiffed
the Plaintiff’s Bill, becaufe the Proofs wete not fufficient
whereon to ground a Decree; and faid, there was fome
Secret in the Caufe, which he did not fully apprehend,
and was not made clear upon the Proofs. Now the truch
of the Faét was, that this great Houle was houghe with 2
Defign to make a Nunnery of it, and the faid Eliz. Thwing
was to be the Lady Abbefs; and that Proje& failing, che
Defendant fet up for himflf.

Afb verfus Rogle and the Dean and  Cife 3éo:

Lord Chancellor:

Chapter of St. Paul's. st of e

Rolls.
Eodem die.

T HE Bill was broughe by a Remainder-Man after ant g, ..\, by

Eftate Tail fpent, to be relieved againft an erroneous s Remainder.
Map in Fee,
¢

Recovery of a Copyhold Eftate in a Court Baron fuffered ota copy mow

above thirty years ago; and the Relief fought was, thag JPedunt on

the Dean and Chapter, who were Lords of the Manor, which wes
o ' might
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pent, 0 b might be decreed to fuffer the Plaintiff to bring a Plaint
relieved 3g2% i the nature of a Writ of Error or falfe I])uclgc:mnt, in their
common Re- Coure Baron; or elfe that he might. be relieved upon

covery in the

Lerd's Cour the Merits of the Caufe by the Decree of this Court.
Praying that

the Lord may

be Jecreed 10 :
be decrewd 1o The Eftate had been enjoyed under the Recovery ever

to bing 4 fince, tho' the Eftate Tail was fpent many Years ago.
Plaint in the

tods Cowe The Defendant Rogle, who claimed the Eftate under the
in mture of « Recovery, demurred; For that it would be of dangerous
ge;;:ccrrf; s Confequence to all Perfons, who claxm@ under Recc_)vcnc.s
ehar ohis Coure Of Copyhold Eftates, to draw the fame in Queftion in this
wosldrelirs manner: for that through the Ignorance of Stewards of

";‘,,;“,;::;:;;‘,,} Copyhold Courts, it frequently happens, that all the le-

the Demurer gal Requifites to a common Recovery of Freehold Lands

wasalowed: yere not obferved in Recoveries of Copyhold Eftates;
and yet the barring of Copyhold Eftates by Recoveries in
fuch Courts having obtained in many Manors, it would
fhake many of them, if upon Niceties in Form they
thould be impeach'd: and infifted, there was no Precedent,
thar any Relief in fuch Cafe was ever givenin this Court;
and that it was better to fuffer a particular Mifchief in this
Cafe, than by relieving it to make a Precedent of general
Inconvenience to Owners of fuch Eftates.

The Dean and Chapter anfwered the Bill, and fubmitted
to do as the Court fhould direét. .

This Demurrer was firft argued by learned Serjeantsat Law
and Council on both Sides folemnly, before the Maffer of
the Rolls, who allowed the Demurrer ; and afterwards being
re-argued before the Lord Chancellor, he was of the fame
Opinion, and confirmed the Maffer of the Rolls's Order;
both of them feverally declaring, it would be of dange-
rous Confequence, and contrary to Equity, to give any
Relief in fuch a Cafe: And yet the Errors affigned by the
Bill in the Recovery were fuch, as would have been grofs
Errors in a Recovery in a Frechold Eftate: and the Lord
Chanccllor {aid, if there had been an Error in any Adverfary

Pro-
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Proceedings in the Lord’s Court, this Court would have
ordered the Lord to proceed and examine it. You may
try the Common-Law Courts, whether they will grant you
a Mandamus: You fhall have no Aid frem this Court.

Bellafis verfus Benfon. Cate 361;
27 Februar,
HE Bill was to be relieved touching the Plaintiffs =S

Jointure, which the Bill charges was by Parol A-, ¢ imen
eement made on the Marriage agreed to be 400/, per of a Joinwe
gdrfm The Defendants: plead, thar after all Treaties and ?.:{:}17‘,;;?
Agrcements touching the Marriage-Sertlement, a Jointure j2 tes
was actually fertled and accepted, and the Marriagje there- before the Mar-

. were fe-
upon had, 18 Years fince. focdioto e,

Lord Chancellor, The Jointure-Deed is an Evidence, that
all the Precedent Treaties and Agreements were refolved
into that; but ordered the Defendants to Anfwer, and
fave the Benefit of the Plea to the Hearing.

Bright verfus Woodward. Cale 362
Eodem die.
O N Exceptions to a Mafter's Report, Lord Chancellor A a Siie
was of Opinion, that after a Suit commenced here, ecutor in his
an Exccutor fhall not be allowed any Payments made vo- s ahowed
luntarily without Suit. :,'Z;“;E?;m_.
rily wit
A Commiffioner may be a Witnefs, but then he ought ¢, mifo-
to be cxamined before any other Witnefs be examined. mer may be o
he maftbe it
examined.

Bbbbb Sir
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. Cafe 363.

26 Febriar,

Jefferies.

Sir Robert Sawyer Kt. his Ma-

tri ity JERXY'S Attorney General, ongPlaintiﬂQ

wicis.. the Behalf of his Majefty,

fiice Jones,

rviengee, Edward Vernon ELq; Rupert

Brown and Samuel Bobeme,% Defendants.

A Patent of HE Information fet forth, that his Majefty was

Lands granted
by the Crown

fet afide by
Bill in Equity,

as unduly got,
Ante Caﬁ' 378.

feized in Fee, as Parcel of the Dutchy of Lancafler,
of the Honour of Tudbury in Com’ Derby, Stafford, Lei-
cefler, Nottingham and Warwick, and of the Manor of
Tudbury, the Forrelt of Needwood, the Offices of High
Steward of the Honour of Tudbury, Conftable of the Caftle
and Lieutenant of the Forreft of ‘Needwood, and Bayliff of
the new Liberty, and Bayliff of the. Caftle and Manor of
Tudbury, and High Steward of the Lordfhip :and Manor
of the High Peake and Mirkerfworth, the Office of Stew-
ard of Newcaftle Under-line, lately granted to William Le-
wifom Gower Efq; and of all thofe Lands,. Tenements, and
Hereditaments, Parcel of the Demeafne Lands of the faid
Caftle and Manor of Tudbury demifed by his late Majefty
to Michael Andrews, and fince by his now Majefty to
Mary Blagg, and divers other Lands, Privileges, ¢be.
All which Premiffes are Parcel of the Ditchy of Lancaffer,
and ate one Year with another 20000/ per Amn. and
his Majefty ought accordingly to enjoy the fame without
Interruption, and to receive the Rents and Profits after
the Expiration of the Leafe granted of fome Pare thereof,
and is alfo entitled and ought to have the Benefit of all the
Timber and Wood on the Premiffes, which amounts to
above 30000 /. and no Wafte or other Prejudice to the
Difinherifon of his Majefty ought to be done.

- That the Defendants by Combination to deprive and
prejudice his Majefty in his Righe in the Premiffes, and to
& commit
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commit Wafte therein, have lately entered on the Premifles,
and began to cut down the Timber, and give out they
will cur down all or the greateft Part thereof, as alfo the
Hollywood and Underwood, to the apparent Wrong of his
Majefty, pretending fome Title by Defcent or Conveyance
from fome of the King's Anceftars, or that the fame or
greateft Part thereof is duly granted unto them out of the
Crown by his now Majefty; whereas if they have any
fuch Grant the fame was obtained by unufual Means, and
by Surprize, and ought not to be binding to his Majefty,
he being not duly apprized thercof. That about September
1683, the Defendants proceeded in a clandeftine Manner
to deceive his Majefty, by making a colourable Propofal
for paying fome inconfiderable Sum far fhort of the real
Value, and the getting in the Intereft of fome Grounds ac
Sbeimel{; for his Majefty, and difcharging the Arrears due
from his Majefty for the fame, which would amount to
above 4 or soo/. and yet no Mony has been paid to his
Majefty; and the Defendants endeavoured to have the
Ground at Sheirnefs cftimated at 300/ '

That in Offober followiﬁg, the Defendants petitioned.

his Majefty for the faid Grant, and a Reference to Sir
Thomas Chichley Chancellor of the Duichy, and a Report,
was haftily obtained from him in the fame Month; and
about the 19th of November following a Warrant was
Signed for paffing a Grant of the Premiffes, and about
two Days after 2 Grant was obtained under the Dutchy
Seal, albeit all Endeavours were ufed to ftop the Grant by
his Majefty’s exprefs Commands, and by the Order of the
Lords of the Treafury on the 1 9th of November, and fpztrti;-
cular Application was made to the. Chancellor of the
Dutchy, but in vain, he denying he knew of any fuch
Grant; nor could it be known, ull a Paricular was found
at a Scrivener’s Shop about a Month after: Which Pro-
ceedings are contrary to the Couife that hath always been,

and ou%lht to be obferved in paffing Granes of Inheritance’

under the Dutchy Seal; for there &nglc to have been firlk
a
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a Warrant of the Auditor to make a true Particular to the
Surveyors, who return an Eftimate, and thereupon and
not before 2 Warrane is granted by his Majefty, and then
the Clerk draws up a Grant for the King’s Attorney of the
Dutchy's Perufal, who upon his approving thereof Signs
the Bill with a Docquet, which afterwards being Signed
by his Majefty, paffes the Seal of the Office; but by the
Defendants hafty and unufual Proceedings, there is no fuch
Grant yet regiftred with the Clerk, nor Inrolled with the
Auditor, nor any Footfteps of the Proceedings to be feen
in the faid Office. That his Majefty is deceived, not only
to his Difinherifon, but to the apparent Prejudice of the
Crown; and the faid Honours, Manors and Forrefts bein

of {o great Extents and large Privileges and Royalties, ang
Multitudes of the Nobility, Gentry, and Frecholders, Co-
pyholders, and others having Dependance thete, and being
thereby furnithed with all Neceffaries for Profic and Plea-
fure, they are moft proper to be preferved in the Crown.

That the Defendants obtained the faid Grant by untrue
Particulars, the Eftates in fuch Pariculars being fet down
of lefs Value by fome 1000 /. by the Year than the fame
are teally worth, and the Wood and Timber not valued,
tho’ worth above 30000/ and the quantity of Acres re-
prefented lefs by fome Thoufands than they are, and feve-
ral great Privileges and profitable Matters having no Va-
lue at all fer on them, as appears by 2 Particﬁar lately
returned to his Majefly by his Suiveyor-General, wheteby
the Premiffes are eftimated at above 60000/, nor is there
any confiderable Rent referved: For all which Caufes and
other Imperfections the faid Grant ought not to deprive
his Majefty of the Pofleflion and Right thereto, not
ought any of the Timber to be cut down by Vertue there-
of, but fuch Grant ought to be delivered up and Cancelled ;
and thercfore it was prayed by the faid Information, that
the Defendants may fet forth whar Propofals were made to
his Majefty for obtaining the faid Grant, by whole Inte-
reft procured, what Rcfgcrencc was made thereupon, and

whether
s
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whether any Report was made, by whom, and how long
after the Reference, when the Warrant was Signed by his
Majefty, and the Grant pafled the Seal, and whether any
Enquiry was made after it from his Majefty before it was
Sealed, and what Anfwer was given him, whether any Report
was made by the Auditor or Suiveyor General, or why
.omitted, and where were the Particulars figned; whether
it is not the’ Ufage of the Dutchy to have all Grants of
Inheritance pafs, as before is fuggefted, and why the faid
Grant pa{rcg without obferving that Courfe; for whofe
Benefit the faid Grant was magc, and for what Confide-
rations, and the Value of the Premifes when the faid Grant
was pafled, and of the Timber and Wood on the fame;
That the Defendants Proceedings in committing Wafte mighe
be ftaid, and that the faid Granc might be Decreed to be
delivered up and cancelled, and fuch further Relief had as
thould be meet. /

The Defendant Vernon pleaded his Patent, and that he
was a Purchafor; which being over-ruled, he Anfwered
and infifted on his Title; and by Anfwer fet forth, that he
believed the late King was feized in Fee, in right of his
Durtchy of Lancafler (inter al') of the Honor of Tudbury
and Forreft of Needwood and other the Particulars hereafter
mentioned to be granted to Mr. Brown ind Bobeme, tho’
not of fuch great Value as in the Bill. Thar the Defendant
having feveral Leafes of Parcel thereof, for long Terms ar a
conﬁc%crable yearly Rent, as alfo Offices and Commands
within the Forreft and Honor, and having expended
great Sums in building and Repairs and otherwife, and
the King’s Rents having been increafed on taking fome
of the Leafes, and the Reverfions of fome of the Lands
therein having been granted to others, and being informed
Endeavours were ufed to obtain the Reverfion in Fee of
the Lands in Leale and all the reft in the Informartion
with the Rents thereon, the Defendant was induced to
draw up a Petition for the King’s granting the Premifes to

Ccccec fuch
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fuch 2s the Defendant thoukd sominate; That he having
acquainited the Duke of Omond with his Intentions, and
the Duke (as he believes and doubts not buc to prove)
advifcd with the Attorney General therein, and obtained
the favour to make the King acquainted thetewith, the
Duke being privy to what the Defendant had done and
{uffered for the Service of the late King’s Royal Father and
himfclf, as allo for that the Duke had an Intereft in the
Premifes, of which the Grant was fought, being Steward
of the Honor and Conftable of the Caftle of Tadbury and
Lieutenant of the Forreft (inter al') which are held for the
Lives of the'Duke and the Earls of #rran and Offory, and
a Leafe of the Scite of che Caftle for about 9o Years yer
in being.

That he artended the Earl of Sunderland, one of the
Secretaries of State, with a Petition to the King in the
name of Rupert Brownm, the Defendant’s Nephew (whole
Name he made ufe of to prevent a Merger of his Leafe)
with the Propofal annext (viz.) That the King would be
pleafed to grant to the Defendant the Inhetitance of the
Honor of Tudbury and Forreft of Needwood, with the Lands
thereto belonging, Parcel of the Dutchy, purfuant to the
Propofal annext (wiz.) to pay to the King 7000/l in
Mony, to referve the old Rents and to pay to the King
as much as would amount by Increafe of Rent and De-
duction of Fres to 70l per Am. To convey to the King
the Lands whereon the Fort of Sheimefs was built, with a
Releafe of sl Demands by reafon thereof, and to keep for
his Majefty’s Service 1000 Deer for cver clear of all

Charges, prout Petition and Propofal 29 of September.

That the Earl of Sunderlond {igned an Order of Reference
to the Chamellor of the Dutchy (wiz.) That his Majelty
was gracioully pleafed 1o refer the Petition and Propefal to
Mr. Chancellor of the Dutchy to confider of it, and report
what might be fit to be done thexejn for the King’s Service

and
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snd the Petitioner’s Gratificarion, which his Ma;cﬂ-y was
difpofed to, preur Order. ,

That the Chancellor having informed himfelf by Seryeys
and otherwife (tho’ what his Methods therein were, the
Defendant knows not) and reported a farisfatory Account
thereof, the King figned a2 Warrant authorizing the Chaw-
cellor to pafs a Grant of the Premifes, in the fame Words
with the Grant hereafter mentioned.

That by Indentiiré dated the rwentieth of November 1683,
duly exccuted and inrolted between his Majefty of the one
Part and the Defendint on the ocher Pagt, reciting thac
Go:?‘r Meynell for go00l. had granted to the Dsfendant
an as Heirs all thofe 123 Acres of frefh and i7 Acses
of falt Marh in the 1fland of Shigpy, whereon the Forc
of Sheirnefs was ereGed, and all his Eftate and Interclt
therein; The Defendant granted and releafed the fame
and »ll his Ineereft to the King, his Heirs and Succeffors;
and all Monies whatfoever which were due or owing o
or could anywife be demanded by the faid Meynell and
Defendant or either of them, the Defendant having Pow.
er from Meynell in that behglf.  Prows Decd.

That in Confideration thereof and of 7000 /. bowa fidé
paid by the Defendants or fome of them into the Recaipe
of the Dutchy, and for other Confiderations, the King
by his Warrant under his Sign Manual in the Words in
the Patent hereafter mentioned, and in Purfuance there
by his Letters Patents under the Dutchy Seil executed by
Livery and Seifin, did give and grant prow Letters Par
tents.

Knows not whether by the Ufage of the Dutchy
Court Grants of Inheritance ought te pafs in fuch Man-
ner and Form as by the Bill is fet forch, but believes the
Grant was duly pafled, and is effectual in Law, and whe-

ther or no the Granc was inrolled is not macerigl.  Iafifts
4 ' thas
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that the Grant ought not to be impeached on Pretence of
an Over-value, or the Defendant drawn under an Exami-
nation in this Court touching the fame; For he avers,
That in the Life-time of the %atc King Charles the Furft
he did faichfully and with the hazard of his Life ferve
him in the late Warin Arms, and was by the Ufirper
long imprifoned in the Tower, and thereby and otherwife
fuﬂ%rcd much both in his Eftate and Perfon. That al-
tho' the Patent was taken in the Name of Brown to pre-
vent 2 Merger of the Defendant’s Leafes, and alfo in the
Name of Bobeme to prevent Brown's Wife from Claimin

Dower, yer their Names were purcly made Ufe of at the
Defendant’s Nomination and in Troft for him and his
Heirs, and was granted in Favour of this Defendant at
the Inftance of his Friends and with refpect to his Suffe-
rings, as well as for the Confideration of the Conveyance
of the Lands in the Hle of Sheppy and the 7000/ which
the Defendant avers was really paid for the Kini’s Ufe to

Nathaniel Curfon Depury Recorder of the Dutchy, prout
his Receipr.

That in as much as the Grant is of his late Majefty’s
fpecial Grace, as alfo for the Confiderations before menti-
oned and in the Grant exprefled, the Defendant infifted,
the Patent ought not to be impeached under pretence of
Surprize, or want of Confideration, or any of the Sug-
geftions in the Bill, for which there is no Ground in tEc
Patenr, efpecially fince it is a Grant of the Honor, Lands,
¢ c. in the Bill, which ought not to be impeached by an
Englifp Bill in this Court, being no Court of Record; and
is adviled, it would be in derogation of his Majefty’s Grants
and of dangerous Confequence to all his Subjecks, fuch efpe-
cially as claim any Eftate of Inheritance by Letters Patent,
if they fhould be drawn under Queftion on fuch Pretences
as in the Information; efpecially fince the Suit wants a
Precedent: and if thefe be Grounds to avoid the King’s
Grant, they are fuch as may lie againft all that are of tic
King’s favour, and other Confiderations: nor can any- A-

vermenr
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verrment lye againft fuch Grant, where his Majefty's Grace
and Favour is an Ingredient in it.

That the Patent is marter of Record, and good in Law,
and that the Common Law ought to determine the Vali-
dity thereof ; nor ought, nor can a Patent, if a matter of
Record, be vacated or cancelled by a Decree or Engli
Bill; and the rather for that fuch Confiderations as aférc—
faid have been paid and fatisfied, befides the great Charges
in pafling it; and the Defendant is intitulccf to the Pro-
tection of the Court, as a Purchafor, and the Validity

of the Patent ought not to be impeached here, whcrc%yxé

the Defendant may lofe the 7000 . and  Shiemel7
Lands.

~ That as to the Particular mentioned ro have been re
turned to the King by his Surveyor General, the Defen-
dant infifts that the fame being ex £oj} fatto, no ufe
ought to be made thereof to Impeach the Grant; nor is
. the fame true, but fer on foot, not for the King’s Advan-
tage, but by fome who would Impeach the Defendane’s
Grant, in expectation of a Grant thereof to themfelves,
moft of the Particulars thereof being valued at exceflive
Rates, and many thereof being in Jointure to Queen Dowager
with a power of filling up Leales for 31 Years at any
time during her Life; and asappears by the Particular, the
Surveyor has taken many things by hearfay and by the rela-
tion of others, who would Impeach the Grant, and great
Values are there put upon Reverfions after long Leafes on
inconfiderable Offices, fuch as were never valued in a
Purchafe; as the Offices of Steward, Bailiff and the like,
the Profis whereof will fcarce anfwer the Trouble of any
that are capable to be trufted therewith: and the Surveyor
has computed the Soil of the Forreft at 27200/ upon 2
fuppofition that the Forreft may be inclofed: Whereas
there are {everal Perfons of Quality and Worth, that have
Charters and claim Eftovers and right of Common through-
"Dddd T out

-
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out the Forreft.  And whereas in the laté Wars there was
an Ordinance for inclofing it, yet the fame could not be
effeted without an armed Force, much lefs isitprobable thac
this Defendant thould compafs it.  Neither is the Survey-
or's Valuation of the Timber lefs extravagant, being com-

uted at 30000/ amd he is miftaken in Quantity and

alue, as may appear by two Surveys taken in the late
times with more exaétnefs, the one in 1650, which va-
lues the Wood and Timber at 13591/ 185 the other
in 1658, where they are valued at 122847 185 24.
out of which Eftovers were to be allowed prour Surveys:
And afterwards Timber to the Value of 3098/ o
were cut down and fold by the Ufurpers; and the Wood
in the Forreft was certified in 1662 and 1663 by the
late Lotd Seymour and the Officers of the Forreft to be
worth about 12000 /.and believes they really thoughe it
worth no more; and much of the Timber has been fince
cut down and carried away by feveral Grants from the
King, and many of the beft Trees have been picked and
culled out, for fuch as claim Eftovers; the Earl of Devon-
frive claiming (in#' a) 3 Cart Load of Wood from the
Exaltation till the Invention of the holy Crofs once a Year,
and as much Timber as was neceffary for building
and repairing old Houfes and Tenements formerly be-
longing to the Prior and Convent, and the tenth Penny
andgl;art of all Timber fold within the Chafe, and other
Tythes and Perquifites, prost the Earl's Anfwer in the
Dutchy.

That confidering the Matters before, asalfo that the
Country there abounds with Timber, and no navigable
River near, much of the Timber to be preferved for Efto-
vers, and Holleys, and Underwoods, and other Woods
are to be preferved for the Deer, which the Defendants
are obliged to keep; The Surveyor’s Report will appear
to be grounded on Miftakes, and made up of extravagant
Computations, and imaginary Values. o

]

2 That
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That the Honour of Tudbury was formery of a greac
Extent and Dependancies,yet it is not now of fuch Conﬁgera'-
tion to the Crown, as the Bill furmizes, being difmembered
and reduced to a narrow Compafs: the moft confidetable
Manors and Lands formerly held of it being transferrd
and held of others of the King’s Manors, and particu-
latly 6 Car 1. (it al) the Inheritance of the Manor ‘of
Brafeington, Boutefball, Sherrald Park and Lands in Tud-

were granted to Charles Harbord E(q; ¢ 4l in Con-
{ideration of 22071/ in Mony and a Debt of 2350/ and
of the King’s Grace, which are of the Value of 30001/
per Am. (as informed) and are held of the Honour of
Enfeild.

Denies the late King was furprized or deceived in the
pafling of the Grant, or that any falfe Particulars were
delivered to the King by the Defendant or any other td
his Knowledge, or that the King was mifinformed (unlefs
by. the Particulars of the Surveyors General in the Bill)
of the Quantity or Value of the Premifes, but believes
the contrary. Denies he knows or believes that there
was any Order or Direction by the late King or Lotds
of the Treafury for the hindering or ftopping of thé
Grant, or that any Order or Meflage for that Purpofe was
fent or delivered to the Chancellor of the Dutchy on the
x gth of November 1683, or before the paffing thereof :
buc if fuch had been, the Chancellor of the Dutchy (as
believes) would have obeyed it; and believes it alto-
gether untrue, and without ground; for that (as inform-
ed) the King for a confiderable time after the Grant was
pafled exprefled himfelf to be well fatisfied therewith, and
declared he defigned the 7000 /. Confideration for a par-
ticular Ufe (as informed and believes) and has heard that
a Month after the Grant paffed there was a Paper left
with the Chancellor's Secretary (wiz.) Let no Grant pafs of
Cafllehay Agardfley lictle Park and Hambury Park, the Caftle
of Tudbury, and the Raingerhip of Needwood Forreft,
till notice to my Lord Dartmouth, his Lady; or Mr. Richard
Grabme. Denies
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Denies any Endeavours were ufed by him or any to his
Knowledge to have the Sheirnefs Lands valued at 3000 /. or
a greater Sum than the real Value; the Confideration paid
by the Defendant for the fame appearing in the Grant,
tho' he believes he boughe the fame at a great Under-

valae,

Believes after theGrant paffed,a Particular of the things there-
by granted, as well asof the Defendant’s Leafes, and Eftates
therein, might be left by the Defendant Brown at a Scri-
vener's in London to procure 10000 /. thereon for the De-
fendant ; but the fime was not thought a fufficient Securi-
ty; and the Defendant being therc%y difappointed, and
J:c Defendant Brown having advanced and become bound
with the Defendant for feveral Sums, it was agreed be-
tween them, that Brown fhould become a Purchafor of a
full Moiety of the Premifes for 7000l (which was the
7000 . paid to the late King) and fhould difcharge the
Defendant from all Engagements that he ftood bound in
for raifing thereof, am% that Browm fhould lend the
Defendant 3300/, on 2 Mortgage of the other Moie-
ty; and thereupon this Defendant, the Defendants Broun
and Bobeme, by good Affurance well executed by way of
Leafe and Releafe, conveyed the Premifes to Mr. Serjeant
Birch and his Heirs; as to one Moicty thereof, to the Ufe
of Brown and his Heirs, and as to the other Moiety to
the Ufe of Birch and his Heirs, in truft firft by Sale or
Profits to raife and pay the 3300/ with Intereft to Brouwn,
afterwards for Payment of the Defendant’s Debts, and
afterwards in truft for the Defendant and his Heirs.

Denies he has committed any Walteor felled any Wood
fince the Grant, tho he fays by feveral Leafes to him
made of part of the Premiffes, there are Boots granted
to him, and Timber for new Buildings and Repaiss.

7 The
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The Anfwer of the Defendants Brown and Boheme.

ert Brown believes the late King was feized, in righe
of the Dutchy, of the Honours, Manors, ¢é. in Bill; and
the Defendant Permon informed him, he had a Promife
from the King of a Grant thereof, in Confideration of a
Conveyance of Sheirnefs Lands, and of 7000/ That the
Grant being agreed to be taken in the Name of the De-
fendant Brown and the Defendant Bobeme his Servant, the
Defendant Brown at the Defendant Pernon's Requeft advan-
ced and paid the Monies. That the King in Confiderati-
on thereof, and for other Confiderations in the Patent
mentioned, by Letters-Patents under the Dutchy Seal, where-
on Livery was executed, under the Rents and Covenants
therein, granted to the Defendants Brown and Bobeme and
their Heirs the Premiffes in the Words thetein prouz ; thar
afterwards, at the defire of the Defendant Permon, the De-
fendanc Brouwm lent at Intereft to him the Sum of 3000/
which, with 300/ before due to Brown, together with
Intereft for the fame, was agreed to be fecured on part of
the Premiffes, which Parc was for that Purpofe conveyed
to Edward Birch Elq; named by the Defendants Brouwn
and Vernom; the Eftate in Law of the reft of the Premifles
being then fectled to the Ufe of Brown and his "Heirs, in
confideration of the goo00 /. which was paid with the De-
fendant’s proper Monﬁs to Mr. Curfon Receiver or Deputy
Receiver of the Dutchy, prous Receit.

That for the 7000/, and 3300/ the Defendant is a
real Purchafor of the Premifles; befides the Defendant
hath been put to great Charges for drawing of Wrirings,
Advice of Counci% and other matters relaring to’the Pre-
miffes.

Both fay, that as to the Ways or Means of obtaining
ot paffing of the Grant (other thanihe paying the 7000/,
and conveying Sheirnefs Lands) they arc ignorant, being

Eeece tranfadted
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tranfated by the Defendant Permom, to whom the Kin
intended 2 confiderable Reward. Brows infifts thiac the
Grant is good in Law, and ought not to be impeached
on the Suggeftions in the Bill i a Court of Equity; and can-
not give any Account of the Propofals or Proceedings in
obtaining or pafling the Grant, being managed by the
Dcfendant Pernon, and the Defendant concerning himfelf
no further than the paying of the 7000 /. and fecing the Con-
veyance of Sheirnefs executed. Conceives the Court will
be very tender to examine any of the Methods or Means,
how fuch Grant came to be paffed, when it hath received
the Allowance of the proper Officer. That the Defendant
hath paid in part of the Rent referved an the Patent to
Curfom, for the King's Ufe. 6L 115, od.

And the Defendant Bobeme fays, that he being a Servant
to the Defendant Brown is a Stranger to the Premiffes, fur-
ther than that his Name was made ufe of in the Patent,
and difclaims any Intereft in the Premiffes.

The Proofs as to the Values were very various; and
the Surveyor General's Survey, which made it amount to
60oool. was reduced to one half, even by the Attorney
General’s own Proofs. Pernom proved the Surveys and
all the Matters in his Anfwer fully; fo that upon
weighing the Proofs on both ﬁdc§ the extremity of the
full Value did not amount to 20080/ Vermon proved his
Majefty’s Order of Reference 2.9 September 1683, from the
Lord Sunderland principal Secretary of State, to the Chan-
cellor of the Dutchy, and the 19 November 1683 the
Warrant figned Charles Rex, and. counterfigned by the
Chancellor of the Dutchy; and the 20 Nowembris 1683
Vernaw's Conveyance of the Land at Sheirnefs to the King
inrolled: and the 21 Nowembris 1683 the Patent paﬂ'cg
the Dutchy Seal. The Attorney of the Dutchy proved
the Methods of paffing Grants, but that when by the
King’s immediate Command the Lands are afcerrained;
the Eftate limited, and Rent fixt, (as it was here) Grants

have
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have paffed by Privy Seal or Signet. The Duke of Or
mond proved a Letter writ by himfelf, and fent by Vernom
29 Auguff 1683,10 the Aorney General, fignifying, that
he had left Permon's Propofals with the Lord Racheffer the
firft Commiffioner of the Treafury, and that the Atrorney’s
Anfwer wias; fuch Grant mighe be legally paffed ; and that
the King declared to the Duke he intended a Kindnefs to
Vermon by the Grant, and wis well fatisfied with it, and
did not exprefs his difpleafure, till the Cotntry Gendemen
petitioned againft it; and he and the Earl of Ardglafs and
others fully proved Vernon's Service and Sufferings for the
Crown, his being 2 Colonel in the time of the Rebellion;
his fupplying thé King with 2000/, in his Exile, and o:
ther fignal Services; which tlie King often owned, and his
.being many .Years imptifoned under Cromwe’ in the
Tower; and in danger of being put to death in endeavour-
ing’ the King’s Reftoration,

For the King it was argued, that an Emglif Bill was
the proper Remedy in this Cafe, for that no Scire far’
would lye, it not being a2 Record of this Court; and if
it would, yet a Scire f%c’ would not reach this Fraud, ie
not appearing within the Body of the Grant; and Equiry
here did but follow the Law; many Things even at the
common Law being fuch Surprizes, as fhould avoid Let-
ters Patents inr a Scive fac'; and if 2 Man had been fo cuns
ning, as to avoid thofe particular Badges of Fraud and
Su:;prizc that came within the reach of the comimon Law;
and there was a Fraud and Surprize in the prefent Cafe,
tho' compaffed in another Method, it was: fitting the
King fhould not be left without Relief in fuch a Cafe; if
he was, he would be in'a worfe Condition' than a Subje,
who fhould avoid a Conveyance, nay a Fine, when ob-
tained mala fide: and it was not fitting, that it fhould: be
left in the Power of the King’s Officers by their Conni-
vance to put his Majefty witiout Relief in the cale of a
Fraud and Surprize: and tho’ there was no Precedent of
any fuch Suit, yet all Precedents had 2 Begianing ; and there

was
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was fcarce any Precedent of fuch a Fraud and Surprize: And
as the Remedy was proper, {o in this Cale there was fufficient
Ground for a Decree, chrc being all the Badges of Fraud
and Surprize imaginable. Firff, In the paffing of the Grant,
no Warrant to the Auditor to make out Particulars ; no War-
rant to the Surveyor to return an Eftimate; no Bill with a
Docquet figned by the Atcorney; none of the ufual Me-
thods obferved, but only a Warrant under the Sign Manual
for paffing the Grant in Queftion to the Chancellor, and
Counterfigned by him ; which is to make a Warrant to
himfelf, a thing never before heard of: And tho’ a Patent
may pafs by immediate Warrans under the Privy Seal or
Signet, yet this is in Effe@ no Warrant; being only under
the Sign Manual, and no Seal to it, ncither Privy Seal nor
Signet: And then the hafty Proceeding is remarkable;
this Warrant was figned but the 29th of November, and
the Patent paffed the Dutchy Seal the 31ft of November,
tho’ it would take 2 Week’s time to ingrofs it: And here
the Petition, Propofal, the Chancellor's Report, and War-
rant for the Grant, are all of the Hand-writing of Wooley,
the Defendant Pzrmon’s Man; and the Over-value in this
Cafe was exceflive, and the Confideraton of the De-
fendant’s Services and Sufferings were not to be regarded
in the Cafe, the Patent being but in common Form, and
no particular Notice taken of any Services or Sufferings;
no Graruity or Bounty being intended by the King, bur'it
was a bare Purchafe, and the Patent recites the Confidera-
tion, and that the Dependancies were great, and not fittin
to be fevered from the Crown; many Noblemen hold of
this Honour: And the Precedent won't be of fuch dange-
rous Confequence as is pretended, for there muft be a re-
cent Profecution in the Cafe of a Surprize; and here it
was immediately; but an Acquicfcence for any confiderable
time would have amounted to a Confirmation.

For the Defendant it was faid, that there are two Que-
ftions, firff, whether the Grant be avoidable by Englif Bill 2
Secondly, if avoidable, whether there be fufficient Ground
to avoid the Patent in queftion? Firfl,
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Rrff, There is no Precedent of any fuch Suit ever
broughe inte this Cotrt, and ic is Litsleton's Rule Whar
nevey was, sever ought to be: And it is in idelf -
nant, that Lerters Patenes being Matter of Record fhoul
be deftroyed by Englip Bill ; the Eoglis Side of the Coure
of Chancery being no Coure of Record: And befides, the
Law having fet the Bounds what Matters fhall be reckon-
ed fufficient 1o avoid the King’s Grant, and what not;
and provided Remedies for fuch Cafes, Equity oughe not
to go beyond the Law in this Cafe; and the rather, for
that Relief in Equity ought to be mutual : Now if the
Patent had been defeétive, of had not paffed fo much Land
as was intended, yet this Court wauld never have relieved
the Subject, as in Doddiugrow’s Cafe, (Co. 2. RePoit) where
even in the Body of the Patent it appeared more Land
was intended to have pafled, yet there being a defedtive
Delcription of it, Judgment was given for the fecond Pa-
wntee agdinft the firft; who was a Purchalor; and it was
never heard that the Patentee came into this Court for Re-
lief, tho' the Lawyers in my Lord Cosk’s Time were Men of
great Learning and Abilities, and knew well how to advife
their Clients, had they Iooked upen it as a Cafe proper for
this Court to have intermeddled with : But in former Ages
it was not thought that Letters Patents, being Matter of
Record, could be altered or fer afide by Englig Bill; bue
Ads of Refumprion were then thought neceflary; bue
this indeed is 2 more eafy and expeditious Way, if it is to
be admirted.

An Qver-value was rever yet thoughe a fufficient Ground
to repeal a Patent in a Seire fac'; for Kings are prefumed
to he bountful ; and the' all that a Subje@ can do is bue
what his Duty obliges him to; yer there are in this: as
firong Moives to incling his Majefty to be beundful 10
the Defendant, as can be in any Cale; for here the De-
fendant fold 400l per Amw. and fpent ic in- raifing and
maintaining a Regimene for his Majelty's Service, and
was all along in Arms ﬁc}m the firft é«ing up the Smr’xd:l'

- Fffff ar
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ard at Nottingham, and was inftrumental in his late Ma-
jefty's Efcape from Briffol; fuffered two Years Imprifon-
ment in the Tower, prefented his Majefty with 2000/ in
his Exile, ¢fc. and the Duke of Ormond proves, that the
King defigned him a Gratuity and Reward by the Grane
in queftion. It is a Matter much in derogation of his
Majefty’s Grants, that they thould be impeached on the
Pretences in the. Information, and of dangerous Confe-
quence to all Patentees, efpecially if the fucceeding King
fhall avoid his Predeceffor’s Grant on pretence of an Over-
value; nor is that Mifchief anfwered, in faying there muft
be a recent Profecution; for the Law fays nullum tempus
ocourrit Regi; and the Law has no more alcertained what
fhall be called a recent Profecution, and what not, than it
has what fhall be reckoned an Over-value to avoid a
Grant, and what not, )

As to the Objection that this. Patent did not pafs in
the ordinary and regular Method, and had not its due
Progreflion, it was anfwered, that this muft be taken to
be well paffed, and to be a good Grant at Law, otherwife
there would be no need of an Emglip Bill, but might be
avoided by Scire fac’ ; for the Patent may be removed by
a Certiorari into this Court, and then a Scire facias will
lic: And the Methods of pafling Grants in the Dutchy are
various, and the Attorney of the Duzchy in his Depofition
fays, many Grants have pafled by immediate Warrant un-
der the Privy Seal or Signet; and they took it, that a War-
rant under the Sign Manual was as valid as if it had been
under the Signet or Privy Seal: And in this Cafe, Expe-
dition and Secrecy, which are objeéted to us as an Evi-
dence of a Surprize, were but neceflary, it appearing in
the Caufe that the Defendant had a powerful Competitor,
the Lord Dartmouth endeavouring to obtain a Grant of the
things in queftion: And the Objection, that the Warrant
far the Patent and other Papers were wrote by the De-
fendant’s Servant, is of no great weight, it being common
for Patentees to make ufe of their own Counlgf; and Pa-

x tents
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tents are many times drawn by them, and ingroffed by
their Clerks; and if the proper Officers are anfwered their
Fees, there is no great hure in that; fince that is not a
Reafon fufficient to avoid the Patent.

As to the Over-value, the Proof is various; there have
been no lefs than three former Surveys, which in all other
Cafes have been the Foundation from which they have
taken their Meafures in the Du:fg'; and if our Witnefles
are to be credited, there is not really any confiderable Over-
value in the Cafe; and the Surveyor’s Certificate here is
ex poff fatfo, and that not by the Surveyor of the Dutchy,
who is the proper Officer in this Cafe: And had there
been a Particular certified by the proper Officer precedent
to the Grant, yet that {hourd not now ftand in Compe-
tition, or joftle with the Patent. '

Lord Chief Baron Mountague faid, he took it that the
Allegations in the Information were fully proved, and that
the King's Evidence was much ftronger then the Defen-
danc’s; gut the Propofal mentioned nothing of Services,
but feemed to imply an adequate Confideration; and the
Over-value being proved, he took that to be a falfe Sug-
ﬁe&ion: And the Over-value in fome meafure appeared

om the Defendant’s Tenacioufnels. That the Warrant was
of an unufual and unheard-of Nature; being direGted to
the Chancellor of the Dutchy, and Counterfigned by him-
{elf; no Privy Seal or Signet to it; here were no Particu-
lars from the Auditor, no Certificate from the Surveyor,
and the Patent pafled not gradually but per faltum; and
he looked upon the Over-value to have been the occafion
of the Secrecy, Huddle and Hafte that had been ufed in
pafling this Grant: And as to the Objection, that there
was no Precedent of any fuch Suit brought into this
Court; he faid, this Court creates Precedents. It is not
long fince Bills to foreclofe Redemptions were firft brought
in ufe, and the Court muft find out new ways to obviate
the Milchiefs of the: Age, for COrefiit in Orbe dolus; and

he
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the ook i chet fio Scire fac’ would lie in this Cafe, che
Deceic not appearing in the Body of the Grant; and
shorefore shoughe lis Londsbip might jultly decree a Re-
conveyance, and thac che Patenc fould be delivered up
and cancelled: And he fuppofed Care would be taken that
the Confideration (hould be reftored.

Lord Chief Fuflice “Fomes (aid, The Pleadings in the
Caule are wvery long, and the Proofs voluminous, he
awould not therefore (having buc an old decayed Memory,
and at this time wanting the ule of Hands which mighc
in fome mesfure fupply that Defe@) take upon him ¢o
vepeat all the Circumftances of the Cale, but would in
a few Words deliver his Opinion.

It is objected, that the Subje@ Matter of this Suit is
not proper by an Englifs Bill ; that is not the proper Me-
thod, they fay, for avoiding Lecters Pavens. I cake it, chat
a Scwe fa' will not lie in dhis Cale, or if it would, yec
the Deceit appcars not in che Body of the Parent; and
thevefore 2 Saire fac’ will not reach it, The Value is not
mentioned in che Pacent, and Shall there be no way thea
where dhe King is doceived for his Majefty to be relieved 2
Thst would be to put him in a worfe Condition ¢han a
Subjet. But there is no Precedent, they fay; he was lonry
that Colonel #Pemon, an honeft Gendeman, and of known
Loyalty, foyld be the Occalion of making a Precedent
of dhis naoure; but there was a time when all Precedents

. Had the Patent been intended a Gife or Gratuity
23“:@ dhe Defendant #emmen for his Services, there no
Fraud or Surprize would have besn ocolleted from the
Oves-walue; there being Money to be paid for the
Grant, and that being the Confideration which was re-
E:rded, as well as the Defendane’s Services and Sufferings,

“therefore thought che exceflive Over-value in this Cafe
argued a plain Surprive, 4 not a2 Fraud.  Bur it is ob-
jebted, What thall be faid to be fuch an Over-value as will
evoid a Patent, and what not? My Brother Remberson, in

4 arguing
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arguing for the Defendant, admitted that an exceffive and
outragious Value might do it; and the Court is to judge
what is exceflive and outragious, and what not. © He
thoughe the Plaintiff’s Proofs as to the Values were much
ftronger and more full and exact than the Defendant’s; but
yet had there been no unfair Pradtice or Artifice in the
Cafe, he thould have moved my Lord Chancellor that an
Iffue at Law might have been direted, for afcertaining the
Value; but as t%lis Cafc was a Patent huddled up in Tafte
by an unufual forc of Warrant, all Offices paft by, no
Money at the time paid, but only 2 Note given to the
Chancellor of the Dutchy, who was not the proper Officer
to receive the Monies; and here before the Grant was
perfected, (that is to fay, before Livery) there was a kind
of a Prohubition, and Mr. Curfon was defired not to re-
«ceive the Monies. Therefore upon the whole Matter he
thought his Lordfhip might very well decree the Patent to
be delivered up and cancclled, and order a Reconveyance
1o be made.

. Lord Chancellor thanked their Lordthips for their Affi-
ftance in this Caufe, which was a Caule of very great
Canfequence, and was glad to find their Lordfhips con-
curred {0 entirely in Opinion with him; for befides the
Apprehenfion he had of his own Inability, he had formerly
heard this Matter at the Council Board, and knew many
things of his own Knowledge that might have had" fome
‘Influence on his Judgment; but now he was fully ‘con-
-vinced that he ought to decree the Patent to be delivered
-up.  That Colonel Pernen has been very Loyal, and thac
his Services and Sufferings for the Crown have been con-
fiderable, muft be admitted; it is proved by Perfons of
great Quality, that were concerned with him ; but after all
_that is but every Subject’s Duty ; and by the way he faid, he
muft take notice that Colonel Pernon had before this time
tafted of the King’s Bounty both in England and in Ire-
land ; that this Patent'was not defigned or intended to be
a Bounty or Reward to Colonel Pzrmon, but was intended

Ggggs a
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a Purchafe, and nothing elfe: for here, as foon as ever the
late King was informed of the Over-value, he (gave Di-
rections for feuing afide this Patent, which anfwerd the
Objection of a fucceeding King’s avoiding his Predeceflor’s
Grants, for here the Profecution was begun in the time
of his late Majefty. There is nothing of Services fuggefted
in the Petition, nor any thing of it mentioned in the Pa-
tent, and the Words ex mero motu are only words of
Courfe, be. ’

The firft Queftion then is, whether this Court upon an
Englifp Bill may in any Cale decree Letters Patents to be
delivered up anc{ cancelled : and he was clear of Opinion,
that had the Patent paffed ever fo regularly, that yet this
Court might have ,Eecrecd it to be delivered up. Frau-
dulent Contra@s and Bargains are properly relieveable
here; the Precedents are common. In the Cafe of Cole{b'
and Smith, a Fine, Conveyance, Reledfe, Articles, and fe-
veral other Deeds, made at a confiderable diftance of time
one after another, were all fet afide. But it is asked, how
can a matter of Record be vacated by Englifp Bill: Does
not this Court every Day decree Satisfaction'to be acknow-
ledged on Judgments and the likez And he faid, thar
the Patent in queftion was not matter of Record, for the
Eftate pafled by Livery, and therefore he thought a Scire
fac would not lic in this Cafe, becaufe it is no Record;
for had the Patent been removed by a Scire fac’ into this
Court, that would not have made the Patent a Record,
‘which was no Record before: but in Cafe a Scire fac’
would have lain, he thought there was fufficient ground
to avoid thefe Letters Patents upon a Scire fac’, E;cau[é
there was no fufficient Warrant for the pafling of the
Grant; therc being neither Privy Seal, nor Signet to it;
and to fay no woré, the Chancellor of the Dautchy was at
leaft furprized in the paffing of this Grant, and had gone
beyond all manner of Method. A Report oughe to %xave
come back to the Secretary’s Office, from which the Wat-
rant was made; here the Warrant for pafling the Grane is

counter-
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counterfigned by the Chancellor himfelf, who is to pafs ic;
the Report and the Warrant for the Grant are both wrots.
by Pernon's Man; and hereis 2 Warrant to Tench to make
out Particulars on the fame Day that the Report bears
datey and the Warrant is butthe 1 oth of Nowember and the
Patent is ingrofled and paffed the 21t of November;in fo thort
a time, that it was not poffible to be done after the War-
tant pafled; but all things were prepared and in a readi-
nefs fgr a Surprize; -and here before Livery, and before
the Money came to Cirfow’s Hands, there is a Countermand

‘and a Caveat entered ; and tho’ from the Lord Dartmouth, yer
that is not material : and the King, had he known how

the matter ftood (but that was kept fecret) might have
countermanded the Livery; and then the Patent had been
invalid. And here the Chancellor is Secretary, is Treafurer,
‘counterfigns 2 'Warrant to himfelf, is every thing: What
‘Authority had he to reccive the Money? they mi Et as well
have paid it to any body they had met; and before it
came to Curfon’'s Hands, he is told the King was difpleafed
-with the Grant, and defired to forbear receiving of -iv+
fo that in truth here is no Mony paid atall. And then the
Over-value is exceffive in this Cafe: Itis fully proved, (and
hefaid, he knew it) that Mr. Harbord offered togiveasmuch
as the Particular comes to, and fo did other Gentlemen of
the Country; and any one that knows Mr. Harbord will
cafily believe, that he would not knowingly buy an il
Bargain, or facrifice fo many thoufand Pounds out of any
‘Peake to Colonel Pernon: and the greamefs of Extent and
-Dependancies muft be made an Ingredient in this Cafe.
He faid, he could with the Crown had not parted with
fo many Flowers, as it hath already done, and then he
was perfwaded there would not have been fo many Re-

bellions as there have been: and tho’ Colonel Pzrnon was

an honeft Gentleman and of good Quality, the Honour

of Tutbury is of that vaft Extent, and fo many Noblemen

hold of it, that it is not fiting for a Perfon of his De-

gree; and therefore decreed thePatent to be delivered up

and cancelled, and: that .Colonel Pernon fhould procivc
is
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his Truftees to recohvey; and faid, Care would be taken
that the Money fhould be repaid: But that Martter would
be moft proper upon a Petition to the King:

But Note, here was no Diretion for conveying back of
Sheirnefs to Vernon, nor any Satisfaltion to be made for it.
And afterwards by a Bill exhibited by Browm againft
Vernon and Curfom for the 7000l, Pernon, who refufed to
give any Obedience to the Decree, dying before he An-
wered that Bill, Brown fet up an Adminiftrator to him,
who put in an An{wer, and Brown obtained a Decree
againft Curfon for the 70001

Cafe 364 Dancer verfus Evett.

March, 1635. .

Lord Chancelor, HE Calfe upon aBill of Review was this. A Copy-
Copyhoider ia holder in Fee agreed with the Lord to Infranchife

Infrnchie- ~his Copyhold, and took the Conveyance from the Lord in
e dn the Name of a Truftee, and then devifed the fame Lands toa

the Name of + younger Son, from whom the now Defendant purchafed them.

devits the  The now Plaintiff, who was Heir at Law of the Copy-
;‘::fg:’ s, holder, recovered the Lands in EjeGtment (as he might do
who il o4 ypon his Anceftor's Admittance) and thereupon the now
Lw ofthe  Defendant brought his Bill againft the Heir to be relieved
Coprbolder in Equity, and infifted that- the Eftate purchafed of the
e merns? Lord was purely an Eftate in Equity according to the Cafe
Bl and is De- of  Smiith and Murvin, reported amongft the Lord Coke's

e ey Copyhold Cafes (fo. 24. b.) and dhac the difpofition of
gainlt cheHeir the Fee to the Purchafor was a difpofition of the whole
Eftate that the Copyholder had either in Law or Equity :
and the Lord Chancellor Nottingham, who heard the Caufe,
was of that Opinion, and Decreed that the Purchafor fhould
hold and enjoy againft the Heir of the Copyholder, who
now brought his Bill of Review to reverfe the Decree, and

infifted that his Anceftor did not alien the Copyhold.

The Defendant, who was Plintff in the Original
:Caufe, pleaded the Decrec, and infifted by way of De-

7 murrer,
[
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murrer, there was no Error in it; and the Lord Chancellor
was of that Opinion, and allowed the Demurrer.

Parker verfus Turser. Cafe 364
March, 168;.
Lord 4
q Perfon being Tenant in Tail Male of a Copyhold 4 n.c_’::;ﬁ'
Eftate, Remainder to himfelf in Fee, purchafed the &, i 2.
Frechold of the Copyhold from the Lord, and then for a mande to
full Value bargains and {ells the whole Eftate, which was purchafée the
quietly enjoyed under the Purchafe 30 Years. The Te- jtas, "t
nant to the Purchafor being a Woman, and the Copyholder thea £k 1o 7.
being dead, married his Son, who being thus got into afer 30 years
Pofleflion fet up his Tite as Iffue in Tail: the Plaintiff, sorat e o
who claimed under the Purchafor, brought an Ejetment, & upa ite
and a fpecial Verdi&t was found at Law; but before that purchafor dev
was argued he brought his Bill here for a Decree to hold ;ﬁ;{‘,’;‘}'}_

againft the Iffue in Tail, and the Defendant pleaded his i T+
Title. 2 Chane. !74-"
Poft Caft 4344

The Lord Chancellor declared, he was of Opinion that

the Purchafor of the Frechold fhould attra® the other

Eftate, which was bur at Will; however took time to

confider of it, and afrerwards did Decree it fo accordingly,

and that the Purchafor thould enjoy againft the Iffue in

Tail.

Hhhhh DE
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Cafe 365 Tallbort verfus Braddell.

26 Aprilis.
tndcimentor. "~ HOSE under whom the Plaintiff claims, in the
comentas year 1657 conveyed the Eftate in queftion, bein

futic&t 1o Re- Part in Poffeflion and other Part leafed out for Lives unto-

d . : ) A
paymenc of the Defendant and her Heirs, and this was in confiderati-
8ol. in 1688, : . .

4 Poffeion’ 01 Qf 320 1-_ paid, ;nd a Reﬁ:rvauon of ¢ s. per Armt qul
is immediarcly feflion is delivered immediately, but there is a Provifo in
elivered.

Redemprion the Deed that on Payment of 380/ in the Year 1688,
decreed 0 the Eftate fhould be redeemed or reconveyed. It appeared
s tetrein the Caufe that the Eftatc in Pofleffion at the time of
Pament in  the Conveyance was but 15 /. per Ann. that the 5 5. Rent
the Porle- had heen always paid : but two old Lives happening to

die within fome few Years after the Conveyance, the Eftate
became 45 I. per Ann. and the Plaindff’s Bill was now to

redeem.

This Caufe had been heard by the Lord Keeper North,
and a Redemption decreed with an Account of Profits,
and the Mafter had reported the Defendant overpaid;
and the Caufe came now to be reheard.

Ic



In Curia Cancellarice.
-

395

It was infifted for the Plaintiff, thac this was a fpecial
Bargain and Agreement of the Parties, that ought to be
binding; and that the Eftate was not redeemable «ill 88;
and that then there ought to be no Account of Profits,
but 380/ ought to be paid for the Redemption.

Firft, That the lien in 2 Mortgage ought to be equal;
where one Side cannot foreclofe, the other ought not
to redeem : and in this Cafe the Plaintff could not have
foreclofed the Defendant till 88.

Secondly, That an Account of Profits was not reafona-
ble in this Cafe; firfl, becaufe there was a Continigency
in the Cafe; as the Lives happened to die foon, fo they
might have lived long, and then the Defendant had loft
good part of his Intereft ; and fecondly, itis ufual and com-
mon in Welch Mortgages to deliver the Pofleflion immedi-
ately, and to agree to fer the Profits againft the Intereft;
and fuch Agrecments have always been allowed good in
this Court.

For the Defendant it was infifted, that this Court had
always favoured Redemptions; and if the Court fhoula
fuffer Redemptions to be fettered by fuch Claufes, Scrive-
ners would be inferting them in every Mortgage, and by
that means worm young Heirs out of their Eftates: and
it was faid, that the Rule where one Side can’t redeem,
the other can’t foreclofe, does not hold in all Cafes: for
if Ilend 100/, upon a Mortgage with a Provifo to re-
deem on Payment of 112/ atthe end of 2 Years, there
one Side can’t foreclofe till the end of 2 Years; but if the
Mortgagor comes at the end of the firft Year, and offers
to pay the 112/ he fhall be admitted to the Redemp-
tion.

The Court inclined that the Plaintff thould redeem,
but propofed, that whereas the Mafter had reported the
Defendant to be 60 /. overpaid, and the Defendant had fince
that received two Years Profits, the Plaintiff fhould wave

8 the
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the Benefit of the Account, and.the Defendant forthwith
deliver Poffeffion; and gave the Defendant a Week’s ime
to confider of this Propofition.

Cafe 366. * Oglander verlus Bafion.
a7 Aprilis.
17'1 C:ll"r

Lord Chancellr: ’I H E Plaintiff being intitled to the Surplus of the perfo-
A e nal Eftate of I. S. as Refiduary Legatee, anda Dif-

the Husband, ference arifing between the Plaintiff’s Husband and the
which e s Executor touching the quantum of this refiduum, it was re-
right of 18 farred to Arbitration, and an Award is made that the Ex-
Wwife, will go . epr
tohisExece- ecutor of I. S. fhould pay 1500/ to the Plaindff’s Huft
o et band; but before any thing further was done, the Huf-
the Wit band dies, and this Bill was now brought by the Wifc a-
gainft the Executor of her Husband, and alio againft the
Executor of I. S. and the fole Queftion was, who had the
right to this 1500/, whether the Executor of the Huf~

band, or whether it thould furvive to the Wife.

Lord Chancellor. 'The Award is a fort of Judgment, and
the Arbitrator having awarded that the 1500/ fhould be
paid to the Husband, That has changed the Property, and
vefted it in the Husband.

The Cafe of Norden and Lewet was cited, where the

Husband had a Term in Right of his Wife, and only took

a Covenant for further Affurance; and it was adjudged,

that altered the Property.  On the other Side it was faid,

that if the Husband grants 2 Rent-charge out of a Leafe,

which he has in the Right of his Wife, that does not

AMan may Change the Property: but if the Husband makes a De-
foe dlone it mife of the Term it felf, tho’ but for a formight, that
for a Detx aue Will alter the Property. Per Cur. If there be a Bond-debt
i due to the Wife, the Husband may fue alone without
the Wifeinthe joining his Wife; but in cafe the Wife was joined in the

A&ion and re-

corers Jusg- Action, and Judgment is recovered, the Judgmcm will

d dies, . H . ..
the. Jodgmen; fUrvive to the Wife; but not being joined, the Intercft
will furvive to 2 dOCS

her.
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does veft by the Judgment in the Husband, and will go
to his Executor.

Cafe 367.
FJauncy verlus Sealey. 0 A
In Conrt,
HE Plaintiff, as Adminiftrator to 7. 5. who died ag &rdComalir,

Naples, broughe his Bill to have a Difcovery of the St mrace

Inteftate’s perfonal Eftate. The Defendant pleaded, that &

il 8, ook
the fuppofed Inteftate had made a nuncupative Will in the terbion
Prefence of mine or more credible WitnefTes, and thereby made beought hisBi
the Defendant Executor, and thar he (the Defendant) had i G

proved the Will according to the Cuftom of the Country lotetates Per-

where the Teftator died; and denied he had left any Eftate, The Defeodane
but what was at Naples. pladad the
he was Exe-

The Court allowed the Plea, and faid the Teftator % ke so

having left no Eftate in Emgland, it was not neceffary that Qﬁ'&::u-_

the Will thould be proved here; no more, than if a Man 72 s

died and left an Eftate in Scotland. AP:;IHO o‘f":d'

Pﬂ‘hfmlal Eftate
whichlyes in »
Fowke verfus Hunt. oy
prov'd there,

and aced not be

Citizen of Londom dies leaving a Widow, and no provd bee.

Children, but has feveral Grand-Children living ac :.:f C:; 8.
the time of his Death; and the Queftion was whether chey dra not in-
were within the Cuftom of the City of Londm or not. 'é"“'m:f.,;
The Lord Chancellor took time to confider of the Cafe; b ofafree
and having confulted the Recorder and feveral of the Alder- sta by e
men, this Day delivered his Opinion, that Grand-Children Sl ok

were not within the Cuftom of the City of London.

Clobery verfus Symonds. Cafe 369:

Eodem die.

Lord Chanceller,

HE Plaintff’s Bill was.to redeem Lands, which in conuze of

Judgment ex-

the Firlt Year of King Charles the Firf} were exten- eadiive Lons
ded upon a Judgment for 400 /. the Plaindff deriving' his oyd
Liiii Title
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Conmorgrans Title tinder one, who' Purchifed thefe Lands fronj the
P ercns. Conuzor of this Judgment .without notice. The Defen-
tee may briog dant claimed dfart of the Lands by Afgfnmcnt under the
the Conaee, Conuzee of the Judgment, and pleadéd that fo long ago
e 2B a5 in the Year F. S. under whom the Plaintiff cﬁims,
nd the' s for- hronohe his Bill in this Coutt to redeem: thae ¥t Canfe
fame Purpsfe Was %’cé’r’d, and 2n ‘Account dirééted to be tiken by &ne
wes 8t of the Maftérs of this Courr, and it Was ordered thar ‘thé
Plaintiff fhould within 6 Months after the Repote made pay

the Money reported due, or in defanle thereof the Bill whe

ro ftand abfolutely difmiffed. Thar the Mafter ‘mude Mis

report accordingly, anid that §. . 'did ot Pdy_dhre Moriey

reed due within the tinie limitéd by 'the ‘decretal

Order; and thereupon the Bill was difnifféd: ad dit

7. S. lived above 20 years afterwards, and never fought

any Redemption; and averréd thic the Profies of the Lands

were fot {ufficient to pay the Intereft of the Moy fe-

ported due; and thac fince this Difmiffion he had ‘pircha-

fed part of the Land for a valuable Confidération, ‘and
demanded the Judgment of the Court, whether after this

length of Time and Proceedings aforéfaid the Plaindff thould
be admitted to 2 Redemption.

* The Court over-ruled the Plea, becaufe under the Extent
the Defendarit has at Law in Intereft only guoufque he is
fatistied ; ‘and the Difmiffion here Wil no give him a
greater 'Eltate ; ‘and it would be abfurd to deny a Reden
tion’; for the Ifiterélt under the Extent ‘was but ‘a'/Chgtt'}g
Interelt, and the 'c'o'ﬁfcqﬁenge of denying a Redemption
would be, that Lands of Inheritance thould ‘not defcend ;
but to the World's efid go in 2 courfe of Adminiftration.

Cile 370. Smithier vérfus Lewis.
Eodem die.

In Coutt, e ' : ¢ ' .[- .' L iy w .{ £ . R i
LordChancellr. T HE Plaintff having obtainéd a fudgment againft the
ik it Defendant on a Bond of 1406 /. Penalty for gay—
ment st Law' mrIENE of 700 7. and Intereft, brought his Bill, and fetting forth
or 1400, a- : . d this
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this Judgment, complained, that the Defendant o defraud gint 7 s.
him of the bénefit of it, had afligned his Eftate to Truftees, E{,’,’g,\z'ﬁ&:
that he had lent 1200/ to Rowe and Green, who were7: )fd';l"‘s’E‘[;’;e
fince 'becomhe Bankmipts, ‘in ‘the hathe of one Elton, ‘but to Friftccsand
thac it wis in Trift’ for ‘the Défetidartt Liwwis, and there- wosinae -
fore'prajjed‘a difcovery of dis Matter, 4nd that ‘the Plain- Yae 14
tiff ight come ‘in under ‘the Stiurre ‘of ‘Banktuptcy ‘for this might be
this 1200/ Debt, and “thac'the Commiffichicts might not G o
make any Diftribution, till this Matter was determined.  Defedne de
' in bis Life-tinie
The Defedint dénbrrred, 'for ‘that 'he in His Life-time ol A
was ‘ot Bourid to ‘difcsver His PeifBnal Bftate; und ‘for 2re bis Per:
that this - Bill ‘wis’ih the natiire of “a Foteign ‘Actachimidtie, sd Deurrer
thich the ‘Prackice 'f “#his ‘Coute &id ‘Dot adfide ‘or cofin- """
g See the next
tendnée. Cafe.

Per Cur'. Over-rule the Demurrer.

. Angell verfus {Draper. Cafe 31,
’ Eodem die.
T H E -Bill 'wis, thar the Plaintiff ‘tad obtained Judg- smicamir:
ment againft 7. S. for 100/, and that the Defendant 4. obtains
upon pretence of -a Debt due to himfelf, and to prevent Jﬂ?ﬁ‘.ﬁ
the Plintiff’s having the benefic of his Judgment, had e, 25
got Goods of F. 5. of great Value into his hands, fufficien s Acoux
to fatisfy “his Debe with a great’ Over-plus; and pray'd an of(_;oodnog.
Aécount and Difcovery of thefe' Goods. ot int b
Hands.

The Defendant demurred, bécaufe the Plaintiff had not ol
alledged' that he had fued out Execution, and’had aGually gg55erh=
taken out'a Figri fac’; for until he had fo done, the Goods sledged bebnd
were not bound by the ‘Judgment, nor the Plaindff in- cwion.
titled to a Difcovery dr ‘Account thereof. Per Cur’. Allow D=
the Demurrer: the Plaititiff ought actually to have fued g, fruging

out Execution before he had brought his Bill, Cafe.

Burch
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Cafe 372. Burch verlus Maypowder.

3o Aprilis.

o Gt T HE Queftion upon the Mafter's 