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'"To the Right Honourable 

Sir 'Rohert Eyre, Knt. 

Chief Jufiice of his Majefiy's Court 
of Common Rleas. 

My LORD; 

By offeri~g this Y 6hinie bf Reports to yout 
Lordlhlp's Patronage, I beg Leave to call 
to yourrRemembrance a Perfon whom You 

honoured with your Friendlhi p when living; One 
whofe near Relation tb ~y felf forbids me to 
attempt his CharaCl:er; But your LordIhip, with 
my Lords the Judges, having given a publick 
and an honourable Teftimony of his Learning 
and Judgment, this is the faireil: Monument 
which can be raifed to his lVlemory, and .their 
Lordfhip's Name, will be to fucceeding Ages 
the moil: lafting Infcri ption: 

The ~eater Part of theCe Reports are Cafes 
Adjudged in the Court of King's Bench, whilft 
the Lord Chief J uil:ice Holt prefided, and your 
LordIhip's Father, and your near Relation Sir 
Giles Eyre, were Judges in that Court; Names 

A which 



DED'leAT/ON. 

which win always be had in the higheft Vene
ration an1~ngft the Profe1fors of the Law;· and 
your Lordihip will judge of the Faithful
nefs of thefe Reporrs, by COIn paring them with 
that valuable Collection of Cafes in Your own 
Poffefllon, which were taken during that Period 
of Time: By this T efi, and your Lordfhi p's 
Judgment they defire to be tried; jf they 
merit your Approbation, that will be the Stamp 
which can give them Credit, and 'tis thus they 
may come to be Authorities in the Courts of 
Law. 

The Author of the following Reports did 
not live to enjoy the reafonable ExpeCtation of 
his Labours; But he lived to fee that early 
Profpecr which your Lordlhip then gave of 
your ft~ttlre Greatnefs; He obierved thofe Qua
lifications which have fin~e [0 eminently diltin
CTuHhed your Lordfhip in the Service of the 
~ublick; thofe Seeds ~f Virtue and Learning 
are fince happily grown up and flouriih, We 
fee your, LordIhip adorned with every Grace 
and good Quality, and with the general Ap
probation advanced to one of the Higheft 
Plac~s of Judicature; and as true jVlerit will e-_ 
ver endeavour to be produaive of it felf, we 
find your Lordihip by a natural. Difpoficion 
drawing Merit out of Obfcurity, and by encou
r~ging Men of Le~rning, You point out to us, 
th~' only Path whIch led You to your own 
Advancement. 

I Froln 
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From fuchBeginnings you foon becanle an 
Ornament to the Bar, and having there dif
charged with Reputation one of the 1110ft im .. 
portant Civil Offices, it was for You an ea{Y 
Step to the Bench; And if we attend to your 
Lordfhip from your fira Advance to the Bench, 
You there difplayed fuch Strength of Realol1, 
fuch COlnpa{s of Knowledge andCleameCs,of 
Judgment, that we mutt lament the Inob{ervan~ 
cy of-thofe Tilnes, which did not Cooner call 
your Lordihip to pre fide in a Court of J ultice ; 
at Length Juftice is done to Merit, and your 
Lordfhi p is now feated in the Court of Com .. 

,man Pleas, where your_great Candaur in Judg .. 
luent, and Accuracy in DiilinCtion, together 
with your comprehenfive Knowledge in the 
Law, appear ill the moil: proper Light; they give 
a general Sa.tisfaction tp all who apply to You 
for Redrefs, and reflect Honour upon the Roy
al Hand who placed You in that Chief Seat of 
Jufiice. ' 

Through thefe feveral Degrees of Honour, 
your LoraIhip hascondlfCted your [elf with the 
greatefi Prudence and Courage, as well as with' 
the ftri<freil Juftice and Integrity, thou,gh there 
have been Tin1es, and Exigencies ot Ai£'lirs, 
which 111ight have baffled the wifeft Counfels, 
and broken the beft formed Refolutions; but 
yoof .Lordfhip by a rare Feliciry has enjoyed 
the Royal Favour in three [ucceeding Reigns, . . 

In 



DEDICATION 
in each of which there was an equal Difpofi
tion to reward the Services of [0 faithful and 
able a Servant. 

No further Addition to your Lordlhip's Hap
pinefs can be wHhed, befide the long Continu
ance of it; And that You may always enjoy the 
Efieem of Good Men, that You may continue 
to be the Patron of Learning and Merit, and 
that the ProfetTors 9f the Law may flourilh un
der Your Influence and Direction,is the Willi 
of Many, and of no One more, than of 

Tour Lordjhip's 

De~oted humble Serrvant 

Math. Skinner. 
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Names of the Cafes. 

< A. 

A 
Mias aJld Chaplain Page 

63 
Sir John Auilin ~'erf. 

. Col. Culpepper 123 

Sir Thomas Arm!1:rong's Cafe 
195 

Ambtofe a'lld Rore 2 I 7 
The Cafe of St. Nicholas's Parijh 

i7z Abingdon 620 

'I' he Attorney General r:-'eJi~ Sir 
James Butler ~ 644 

Armftrong and Lifle 670 

B. 

Lo R 'D Brunker and Sir Ro":: 
bert Atkins Page 2, 14 

Benfoll aud Strode 8 
Serjeant Buckby's Cafe 23 
Bettifon aud Elways 36 
Col. Birch aud Lingen 46 
Bolton and Throgmorton 55 
Bevingfay and Railal 66 
Barns and Barns 67 
Banaton and Morris 82 
Bird and Harrifon 85 
Brown and Booking JI 5 
Brown and Blunden I 2 ~ 

a Barrow 
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'The 'Table of the Names of the Cafes. 

Barrow and Gameach Page 130 

Buckeridge's Cafe 159 
Bradwell mzd Carter 189 
Bold and Broking 2 I 3 
Boskellet and Godolphin 214 

'I'he Cafe of Banbury cro'wn 258 
Blaskfione alld Stone. 269 
Boulfl:on and Sandiford 278 
Baker al1d Lane 3 I 5 
Bartlet and Viner 32.2. 

'rhe Earl of Banbury's Cafe 
33 6, 51 7 

Du Bardele and Reynell and his 
Wife 327 

Barnet a1zd 'fompkyns 348 
Benifion and Huffey 385, 562 
Benfon and Scot 406 
Baker and Duncomb 549 
Brook and Ellis 57 I 
Barlow and Vowell 5' 8 6 
Broom's Cafe 600 

'rhe Bankers Cafe 601 

Breton and Cole 617 
Barney mzd Hardifiey 63 3 
Blurton and Toon' 639 
Briat a12d Gyll 639 
Blichley and Fry 666 
Bacon al1d Dubarry 679 
Brown al1d Borlace 684 

c. 

Curfon vcrf. tbe African Compa-
ny Page 84 

Crefwick's Cafe 93 
Coppin and Steymaker 1 2 ° 
Carnock's Cafe 140 

Coney and Obryan I 57 
The Counters of Conway's Cafe 

Chippindale'.r Cafe 
Clofe a1zd 'Vaterfon 

229 
23° 
233 

Claxton mzd Swift 25 5 
Cothurn verf. England a~zd Birch 

289 
Chrifiy {md Vnlcox 3 I 8 
The Compalzy of Cutlers ilZ York-

1hire flf,ai12(i Rullin 363, 367 
The' Caft of the Certiorari's ilz 

Chancery 4 I 9 
Crump al1d Holford 445, 566 
Cheefeborough and Linton 55 I 
Curry tl11d Stevenfon 555 
Crosby's Cafe 578 
Cambridge UniverIity and Price 

665 

D. 

D A V Y and Tiack's Cafe 1 

_ Duncomb alld Sir John 
, 'Valter 22, 87 

'I be Lord (1 Danby's Cafe 56, 
162. 

COckman al1d Farrer 
Collet and Co 'let 

Cole mzd Ireland 

13 Dockwray'j' Cafe 80 
37 Ear! of Darby'j Cafe 95 
4 I Dod and Jenkenfon 160 

67 Dean al1d "Tracey 16 I 
80 Durciant (!tld Bllrchct 205 

Dolby 

Clerke a12d Serle 
Cater's Cafe 

J 



The Table of the Names Of the Cq{es. 

E" Lliot altd Befey 49 
" " Eaton and Sherwin 1 J 3 

The Eafi-India Company 'lJeJius 
Sandys 132 

Idem i65 
Idem 191 
Idem 12 3 
Evans altd Cramlington :264 
Elderfey altd Thompfon 3 10 

F. 

SIR Alexand. Frazier' f Caft 
4, 13 8, 177 

Freem and Dane 33 
Foot and Rafiall 48, 57 
Fountain alzd Guavers 146 
Friend and Boucher 240 

Framcam alzd Fofier 326 

s 

G' Raves altd Maddifon 38 
Ld. Grey's Cafe 6 I, 76; g 1 

Griffith's Cafe ' II 0. 

Lor~ Grandifon tl11d C0U11te[s of 
Dover 155 

Glover ami Cope" 296, 30 5 
Gilmore mid Harris 3 24 
Geary mtd Connop~ "333 
'IJutchejs of Grafton verfus Holt 

Grandvill fwd Dightcm 
George and Lawly 
Griffin and Harrifon 
Gale and Till 
Goodright altd Cornith 
Greenwood dud Piggori 
Lady Gerrard's Cafe 
Gilbert altd Berkeley 
Gipps and W ollicot. 

354= 
388 
391 
397 
40d 

408 
59 t 
59" 

,648 
671 

H" 0 L M S al1d Meriell j i 
Herring altd Brown 3 5'; 

52, 7 J , 184 
a 2 Hllghe~ 
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The 'Table if the Names of the Cafes. 

Hughes and Cornelius 
Hubloun's Cafe 
Hudfon's Cafe 
Du Hamers Cafe 
Hudfon tl12d Cook 
Hodges and Nicholas 
Houghton a1zd Ruiliby 
Hinton's Cafe 
Hannam a1zd 'V oodford 
Hodges a1zd Steward 
Harding and Salkeld 
Hall a11d Cupper 
Hillman a11d Uncles 
Hebbert a7td Corfihorp 
Heeding and Davis 
Hill aud Lewis 
Hicks a1zd W oodfon 
Sir James Herbert's Cafe 
Hallet and Birt 

I. 

Page 59 
65 
79 

108 

13 1 

253 
257 
27° 
3°0 
346 
36 5 
39 1 

Ibid. 
40 9 

Ibid. 
410 

560 
595 
674 

J·Ames arId Trollop 51, 239 
Jeffreys and Williams I 62 

J ohnfon and Cotton 275 
Jackfon and Savage 3 I 6 
Jones and Ailiurfi 357 
Jerman and Orchard 528 
Johnfon and Ley 589 

K. 

K Ingdom a1zd J<mes 6 
. The King and Vaughan I I 

1 

7:he King and Wade Par;e i 2 

-- a71d All-Soul's College 
IblJ. 

O:-Kerney's Cafe.. 16 
The King a1?d Ripley 45 
-- and Wildmore 47 
-- and Lord Stafford 52, 

. I 16 
Kaines and Sir Robert Knightley 

54 
The King and the City of \Vor-

cefier 9 I, I ° I, I ° 5' 
, i - verf. Hurfi 99 
---- v. P arijh of St. bfar'"' 

tins 115 

---- v. Tolney I 16 
v. Pilkinton a1ld Shute 

II7 
---- c. Aaron Smith I 24 
-----.... 'V. City o.f Chefier 154 
---- 'V. Barns 176 
Kingfion a1zd Booth 2.28 
Knight a1td Greenvill 260 

The King 'V. the Iizhabitants of 
Stanmore 268 

'I he, King a7ld the City of Lon-
don 293, 310 

-- alld Tucker 33 8, 360, 
4 2 5, 442 

-- 'V. Ching 343 
Knight alzd Keech 344 
The King 'V. St. John's College itt 

Cambridge 359, 368, 

393, 546 
-- '1). nJhabittlJlts of Der-

by 370 
King & u:l't,. Tebbart 387 
The King 'lJ. Rachel Taylor 40 3 
.....---- and Buggs 421 
---- aud Kemp 446, 580 
_ .. --- v. Lammas 562 

---- '1). Trowbridge 5.64 
---- v. Larwood 574 

Key 
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The 'TaiJ.le of the Nam.es of the Cafes. 

Key mu/ Briggs. Page 582 
crbe King mzd Haynes 583 
----- v. Kendal and Ro\v 

596 
- - aud. Betterton G 29 
-- 0. Cowper 637 
- - roo Margaret Webfier 

642 

Knight and Hopper 647 
The King o. 1Jifhop of Cheiler 

Keat's Cafe 
T'he King roo Bernard 

'Z'. Owen 

65 1 

666 
669 

Ibid.' 
670 

Che1l:er-
0. Green 

---- c. Town of 
field 

---- v. Sir Thomas 
pepper 

---- '!-'. Howerbank 
v. Lord Mohun 

---- v. Harris 

671, 
,CuI,.. 

673 
676 
68 3 
684 

LEnthal's Cafe I 13 

. Lemon atzd Blackwell 191 

Luton and Bigg 276; 291 

Lee v. 'Dr. Oxendine 290 
Lewis and Prefion 303 
Lamb and Archer 340 
Lane mzd Tenoe 362 
Leonard and Beech 366 
Sir \Vilfred Law[on aild Story 

St. Leiger an4 Pope 
Lam~ alld ~lills 

555 
57 2 

,,87 

lVI. 

Morgan al1d Vapghan Paf: 
M-ullineaux's Cafe 61 

Marriot mzd Knightley 98, 1 I 1 

M oar and Ruffel1 104 
lvIattoon alld Fitzgerard 12 5, 179 
MaUiton fwd Trevilian - 137 
liIafon mid Good 23 Z 

Mafon alld WeHand "23 8, 241. 

Adriel l~Im's Cafe . 299 
Middleton alld Swain 339 
Morley tt1ld Vivian 340 
Mailers a12d Marriot 347 
Morton and WithellS 348 
j\{arwood and Fenwick 427 
Mailers and Lewis 516 
Moor a7zd Park~r . 558 
Middleton· emd Fowler 629 
Mitchel auJ- Meefe 649 

N, 

NJASH and Aihton 42 
Lord North and Grey ~'. 
Elliot 102 

Naben and Miccoc~ 183 
Neath {md Reenes 386 
Andrew Newport's Caf.; 423, 

Newton Cl12d Richardfon 
Netherton and J eifop 

43 1 

565 
569 
Ni~ 



rhe 'Table of the Names of the Cafes. 

Nichols alzd Shepherd Page 620 Peter and Compton Page 353 
The Cafe of the Parifh of New- Pope and Hayman 363 

ington-Butts 643 'The Company of Poulterers Caft 
. 365 

Prickmah and Tripp 389 
Pearfon and Garret 39g 

~.. Philips and Bury 447 

o~ 

:~, 

D R. Owen and 'Dr. Stainoe 
45 

PAuling alzd Hardy ~, 6,. 
Pim atld Elliot -' 3 

Prattle and King 5 
Philpot alfd Walcote 24 
Perci val alld Crifp 41 
Papilion and Dubois 64 
Palms and Heblethwait 65, 175 
Powell and Weeks 83 
Lady Pye atld 'Duke of Nor-

folk 85 
Parkhurfi {wd Sheerfion 142 
Pool and Archer 2 I 0 

Palmer and Alicock 2 12, 2 I 8 
Price and Warren 266 
Earl of Pembroke a1ld W 01-

dridge 273 
Price and Child 281 

Parker and Harris 307 
Peice alJd \Velden 3 23 
Pinchurfi alzd Bellwood 343 
Prigg alld Adams 350, 366,407 

QUARN and Roe 

R. 

-
RIDER and Fowles ZI 

.Roe and Marfhall 34 
Roe .and Clarges 68, 86 88 
Rich 'V. Sir Th:J1nas Player '104 
Rifleya1Jd Temple .. 106 

St. Rumbald's Parifh 25 2 
Reeves fl1Jd Pepper 36 2-

Robinfon aud \Vatkins 37 I 
Reeve alld Long 43 0 

RoWon aud Main 561 
Rowley alld Raphfon 590 

Reynolds fll1d Kening 634 

s. Sco-



." ihe 'Table of the Names Of the Cafti. 

S. 

SCotell mzd Skelton Page 36 
Lord Shaftsbury alzd Cra
dock 40 

------- and Graham 43 
Smith a1)d Sir William Langham 

" 60 
Lady Pi[cozmtefs Stafford alzd 

Lewellin 77 
Sandys aJzd Eall:-India Company 

9 1 

Smith and Betterton 100 
Stifefiead a1zd Barns 107 
:Dr. Sand's Cafe 12 I 

The Cafe of South-Molton 122 
Somner and Gibbon ' 144 
Sydney's Cafe 145 
Speak a11d Pedley I 58 
Sedgewick. a11d Gofton I 61 
Sandys '0. Cuftom-houfe Officers 

, 174 
Lady Scroop 'Oerf. Lady Car 

20 5 
9Jr. Sherlock's Cafe ~ I 6 
Company of Stationers alzd Parker 

233 
Symons tt1Zd Cudmore 2.84, 3 17 
Earl of Salisbury and Bennet 

Speak and Kent 
Steward and Hodge! 
Sands 'V. Child a1zd Linch 
Smith a7zd Kemp 
Somers and Houfe 
Smith and Wood 
Saunders a1zd Johnfon 
Stevens and Squire 
Sanders v. ---

28 5 
299' 
332. 
334 
342 

364 
390 

401 

58" 
5'86 

Parifh of St. Swithin'V. St • . Ma~ 
ry Bothaw itl London Page 

588,616 
Stroud and Birt 62. r, 
Steyner and the 2J'Itrgeffis of 

Droitwich 62) 

Swinfiead and Lidd31 664 

T. 

T Revifa's Cafe J 00 

Taylor and Haynes 103 
TitUi ami Perkins 247 
Thomas a1zd Howell 30 I, 3 19 
Tucker and Hodges 303 
Thompfon & UX. 'lJerf. Trevanion 

Tomkyns afd Barnet 
Talbot ana Tipper 
Tyleya1zd Seed 
Turbervill a1zd Stamp 

v· 

40 2 

41I 
4 27 
649 
681 

VILLA and Dimock 370 

Sir Richard Verney's Cafe 
43 2 

w. Wat~ 



'The 'Table of the Names of the, Cc!fes. 

W. 

W Atkinfon and Murgatroy 
Page 37 

Wedge wood a72d Bayley 39 
Warren a7zd Verdon 48 
Wefiern a7zd Wildy 59, 15 2 

Walker al1d Hammedley 90 
William's Cafe 21 7 
C0U12tV of W orcefier ocrf. Town 

of 'Evelliolm 254 
Whitehall a1zd Squire 274 ' 
Woodward a7zd Hamedly 313 
Wharton and Lifle 34J,356 
Williams and Ste,adman 345_ 
'Vapies alld BaKet 399, 

Wentworth and Broadwater Page 
4 13 

Wilfon a11d Law 443, 549, 55 1 

Waltham and Sparks 556 
Wilfon and Field 624 
Wilfon aud Powell 64 1 

Webb alzd Plumfied 647 
Worrall and ,Holder 67 2 

Woodyeer a7zd Greiham 682 

Y. 

DUKE of 
, kingron 

York and Pil-
7° 

396 Yaxley's Cafe. 

ERR A :r A fie eorrigas. 

P AGE 6. line ,0. read feverally. P. 15. 1• ,. read ·Confort. P. 17. 1. 17. '1e.d 
Plea. P. 28. 1. 10. fead Ann ~itt. J. 36. read diifeifed. P. 33' I. J4. 'lead Fair. 

1. 2..t. read non. 'Po ,6, 'J. 12. read this. P. ,9. I. 9. read 500;) I. I. I,. read prays thar. 
, p. 42.. 1. 13. read throwing Logs. P. 53. 1. II. read [lll, I. 2.8. read J. W. and E. W. I. 53. 

read Deed. P. 62. 1. 2.0. read raid: P. 82. 1. ,0. I/'ead part. p, 85. I. 16. read Subpa:.na. 
P. 86. I. 16. ,.ead Ne unques.P_. 88. 1. 26. read nor. P. 94- 1. IS. read thus. P.95. 
1. 1. read Ra.ym. 260. P. 96. I. '16. read 34. P. 97. 1.25. read his. P. 99. 1. 16. read 
Mere. P. JO'3' '1. 10. read 22., 23. P. 108. I. 2.6, "ead to be. P. 110. I. 8. read him. 
P. 119. I. !7. read Demandant. P. l2.0. 1.11. read a bare Demurrer. P.132. /. I. read 
the Cafe put puis 165. P. 144. 1. ,2.. read Pafch. P. 168.1. '41. fo, no, rear;! a. P. 178. 
1. 8. "ead ignorabant~ P. 184. t. ,2.. read without. P. 185. J. 13. read next Moment the 
Party. p. 187. 1. 14. read not. P. 189. 1. l2.. read Holt the tirft. P. 190. 1. 6. dele 
not. l. 29· vead to be. P. 2.05. 1. 38. read cnable. P. 2.09· 1. 7. yetld he denied. P. 2.10. 

1. 32.. read the A8:ion. P. 2.11. 1. 9. rzad tirft. P. 214. I. 2 ).' "ead on the Ca.fe. P. 2.26. 

I. 29. retld politique. P. 2.2.9· I. 33· dele afflrmed. P. 2.33· 1. 18. read Rule. P. 23 S. 
I. 40. read agreed. P. 2.46. I. u. read Plaintiff. 1. lj. read Defendant. P. 261. /. 43. read 
one. P. 2. 7 2. 1. 8. read per cent. P. 2.74. I. 32. read Executor.P. 2.81. I. i 2.. read than. 
P. 2.92. 1·4· read not. P. po. 1. 9. read no. P. 303. I. H. read for Rent. P. ;07· I. ;2. 'IeIld 
poffdfed. P.:; 2. 5. t. 33· read Heneage. P., 5:2 .• I. I. read He. I. 4. ,-cad bnt. I. II. read 
of. P, 379· 1. J4. read and. P. 388 . /. 10. dele ( ;) P. ,90. I: 16. dele thO~lgh. P. 39 1• 

I. 34. read hel'. p. ,95, /. 2.3· read not. r.)96. I. 14· ,·e.1,1 named. P. 410. t. 6. read 
,the Defendant. and for J. D.,readthe Plamutf. 1. IL dele the. P. 4 14. I. 10. read and. 
p. 417. 1. 2.3. dele as. P. 4,6. I. 24. read Weight. P. 449· 1.24. read expelled. P.470. 
/. 28. read is. P. 484. I. 42. dele if. P. 492. 1,,21. read in. 1. 34· "ead nor. P. 5L 7. 1. 16.
read IndiCtment. P. 534· I. II. read Grantor. P. 596. I. ;4· re.1d excepted. P. 62.2. •. I. 5 
read put a. P. 633' /.19. read before. P. 658.1. Zl, t'ead not. 

I Term, 
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Term. Mich. 
33 Car. 2. R. B, 

Davy and Tiack's Care. 

I. 0 m qr; bougbt lanns of B. anti bab '~ofl"emou, 
anlJ tbe (!J;billences tleliberell bim, lUbfcb be 
cartiell to Tiack (01 atlbite t Tiack p~etentlS 
tbe QtobenantS lUere too general, but after 

Imps tbe ILantl bimfelf. Davy, lUba tuas tbe fitlt l1tJur# 
cbaret~ mObetl tbat Tiack milJbt r£llelibct to biin ,tbe [[tti· 
tings be ban of bim, anll put bfm in tbe (arne ~ollure 
be wa~. ann Parry's Cafe, Mich. 2 I Car. 2. R.. B. tuftS 
ettell to be, tbat one ball tartiell mritinlJ~ to one Parry 
n @>crib£ner, anll among tbem lUas a Deeb tubicb mainlp 
concernetl tbe I»oure be l111el1 in; be retleliberell aU tb£ 
otber WritingS; but as to tbat, fn faib, be beltl bid 
1P0ufe bp it, &c. but tbe Court, be being one Obet lUbom 
tbep ban a nt'olUer as a g(9aker of DeellS, &c. (Uoulb not 
let bim keep wOat be tbas fntrullell tuitb in tbe map of 
bfS t9~ofemon, but mane bim put tbe ~attp tn tbe fame 
ClContlttion be lUas at fittl; anb tbftt tbcn be mtlJbt reca
Iler tbe Deel1 bp lLam; fo Itkel11ife tuas it 110ne in Doble's 
Cafe; of tbc like matute in Qtbfef 91uiiice Hale's 
~imet 

B Lord 

I 



1 Ternl. Mich. 33 Car. 2. R. B. 

Lord Brounker and Sir Robert Atkyns : Puis. 

2. I N Ejettione firm<£ between JLo~n Brounker Dn'O @lir 
Robert Atkyns, fo~ tbe g@allerfiJtp of the Hofpital 

of St. Catherine's, tnbtcb IJ:) a ([o~po~atton confiffing of the 
gwaUer, 161etbrcll, ann ~ftl£tS ; ann in tbtg (.!Cafe it tua5l 
faiD, that tnuete tbere is a ClI:ommon @>eal put to a DeelY, 
to at tJ:) ~itle £nollgb of it felf tuitbout [[litnefs to p~obe 
tt, o~ tbnt the maJO~ ~att of the ctollege be agrcen; 
ann if it be fatn that it tuLlJ:) put to bp tOe lJ)antJ of a 
@ltrattger., tbat tlJUIl be p~obeD on tbe @iDe toat fap~ fa. 
@)ir Robert Alkyns mObetJ that tbep might neclarc bp tOe 
mame of ILo~n Brollnker, ~aQ:er, &c. fo~ toat if torl' 
fi)ouln Declare bp to£ Jfilame of Maller, Brethren, &c. gc:: 
ncrallp, ann be llJOulO confef~ ILeare, <!Cnttp ann IDufier, 
be fiJoulD be tticketJ fOl QIonfefilon of ILeaCe bp tbe Maller, 
fiJaUbe intenne'b the lawful Maller:, tnberefo~e bp ([Ott:: 
rent tbep lleclarcll bp .flame of JLo~tI Brounker, Mafter, &c. 
anti took out a new SlD~gfnDI, anti @ir· R-obert Atkyns 
confetretl leaCe, ¢ntt!' anb i'ttffet: gnn 'ttuas fain in 
tf)fs €afc, tbat tribete. tb~ Qr·atafe.-fS Ill" flI)~ilJinal, 'ti5 it 
.Jrabo~t of tbe· dtoUtt wbetfJ~,: :~bel' tlJall baue an 3lmpat= 
lance ~~ not. Qntl 'after, Term. Trin. g5 Car. 2. R. B. 
an <!f~ceptton \1iafj 'taken lfl? Pollexfen fo~ not namfng 
tOe Dean bp, Jaame, but Oldp, !Jener~lp in W>leatlinrr. 
I Inft. 3. annotffet 1300fts -cittn,; but it (eeruetl to be 
beln \Veil enougb, fOl tbat up~n non convenit O~ non con-
ceffit, it tutU fo app.ear meU enotl1Jb. . 

Paulin and, Hardy. 

I n Replevin. 

3' T.zenant in ~ail, Remafnber to Joan Cock in (tail, 
Jl\emainl.1er ober, &c. fitenant in '(!tail makes a 

JLeaCe ro~ ttno ILilJeg, Ilot tnarranten bl' tbe @tatllte, anll 
nies tnttfJout ltfue, tbe Reberfion in .tee tlefcenba to Joan 
C~ck tbe. nett in Bemafnner; llJe makes a lLeare fo~ 
Jamrtp'tUne ~ear£t, to commence after tbe Determination 
of tbe (!ftlate fo~ LtlleS. l~lfee~ fo~ lLife (Uttenller upon 

2 ~onbitton 
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(tontJttfon to Joan Cock ann Nicholas Cock; anb a Pre
cipe fa b~ongbt agatnff Joan Cock ann Nicholas Cock t1 
~tranget, ann it taecoberp tnitb ringle dloucOer ban to 
toe CHe of Joan Cock ann bet I!>eira; ann after tbe ([on= 
iJitiOll is b1oken, ann tbe lLelTee~ enter, Joan Cock grants 
tbe lReurrlion. letTe££) fo! ,ILife nte, anll iDefennant nbotu~ 
fo~ toe !Rent referben upon tOe leare fo! Jatnetp~ntne ~eatg) 
a~ claiming lInllet tbe Qj5~antee of the Reberlion. 
~bep Qgte~n it tuaa a D1Ccontinuance, ann a to!tiou~ 

~ebetlion fn jfee, out of tnbicb tbe leafe \tIaa ma'Oe; 
bHt if bp ~utt£lltlet tbi~ to!tiou~ Rebetfion being gone; 
the lLea{c ftJoutll be fll too, lllas; tbe Doubt of tbe <!Cafe. 
Saunders took it to be, aa if be ban mnne a learc bailtng 
no eefiate, ann after purcbafetl, it llJoulD be a ILeafe bJ,! 
Clflloppel: ann Pemberton Chief J ufrice beln it to be bp 
flflloppel, tbougb an 31ntnetl pall nt p~f.rent, tbe )l.,e[ol 
fJallmg jJ w!ol1gful QCffate. f!JoIDCI} in. tbi~ ~a(e tbat JLeafe 
fo! ~tnet!,.ntne !gear9 tlJoulD not b~be bounb tbe 31tfue tn 
firatl; but notu bl' futrering a JRecOUtrp it botb btnb tbe 
Jl)eit~; boltlen Uketutfe tbat- tbe Precipe beinlJ ag~inff tbe 
true ~enant, tbougb a @)tranget . be jotne'O, pet tueU 
£no~lgb, ann C\1£tp iDa!,'~ QEtperfenc~: Qnn Pollexfen 
faib, If 'QCenant in ~ail llifconttnue fo~ ILtfe, ann lJrant 
tbe to!tiOltS JRel.letfton to a @>tranger, anti ~cnnnt fo~ 
}Ltfe futrennet to tile @trougct, t{)at notu (!Lenant tn 
tEail fa f£teen ogain inQCaij.. 31t tuna ftirteD tn tbta (.!Cafe, 
mbetber Joan Cock bp accepting tbe 0uttenner Ulaf) te, 
mitten: Puis. M. 34 Car .. 2. 3 1• 

Pim and Elliot. 

4. CIDunition of a 'lI3onb tua~, that aftet gttfUaI of a 
. @ll)ip from Cutb anti Curb Thllacca, tbat A. fiJoulD 

pap ten ~ounD~ ann ttueibe @ence per ~olttb fo~ eberp 
l\!)ounn fo~ cbttp ~ontb; ann if the fain ~btp be driven 
back, fiay'd or hindred by DHhefs of Weather, o~ Leak· 
age, fo that {be return not~ then upon Payment of ten 
Pounds, Condition eo be void. D£fen'Oont plean~, tbat 
bp Rearon of tbe W'etilf$ of the @len, tfJe fuiD @)l]ip wa~ 
drowned In tbe @lea: ~be i)uefiion \Un£), wbetoer tbf~ 
tuaa an fptnn~ance tuitbin tbe mo~naDf tbe ('[oll'Oitioft, 
anb bolDen it tua~ t 13ut Pemberton raib, tbat if tbcp 'ban 

B 1 been 
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been taken bp tbe Turks, o~ perillJetl anp otber ~lapS tbtti 
Ill' !Leakage o~ i[)fffref5 of [[{eatber, ann tbat ban been fet 
fo~tb in ~lea'Ofng, it WOllltl not babe been lllttbfn tbe 
QtontJition. J/u'Ogment fo~ tbe il!>laintttf. 

Sir Alexander Frafier's Cafe in Chancery. 

~. T i!1 ee Jlting ttranteb tbe ¢uffotlp, (tuftion, ®obetn:: 
ment, &c. of tbe 150'01' of an 3loeot, ann tbe czeare; 

IDifpofitfon, &c. of tbe w>~ofit5 of bill JLan'O~ to @)ir Alex
ander Frafier~ bta <!f~eeuto~5, ~tJmintffrato~S, o~ amgng, 
bUttug tbe jloeocp, &c. _ _ I 

tt 3lf biS (f~truto~SJ o~ atngnS) llJall babe it f 
Argued, ~bat if ptlU con fiber tbe ~erron 'tiS grantable, 

l1e it ~~ironer i-tl ~lar, [ttuain, &c. eo UkelUtfe tbe elf .. 
fiate, tbat bert the Jiling Datb not a .frecboltl, l1ut onlp it 
€battel in tbe JLanns ; ann tbat tbe ~tUll is; coupleb ll1itfJ 
an 3[ntereff, lt1bicb tbe Ittin~ batb iJtanten \DbOllp out of 
f}tm. J1)fs 9lnteteff is l1Uring tbe jlbeoc!" lDbtcb be batD 
granteb butfn-g tbt lIneoe!" tllat tbfS crafe biiferS) notbintt 
from a l[larl1llJfp, lDbfcb tile Jlting migbt grant oller to 
Dnotber ; aqn til at aJaU l1e a (lCbattel in' btm, Dnn go to 
f}iS <!Eretuto~s : QCbep fap bere its no eltill requireb, but 
onlp to p~obibe JeleceifarieS fo~ 'tbe lIneot nttb bh.l .famUp, 
anb to repatr bbl J1)oufeS, &c. anb tbat tbe better !'oue 
]lbfot f£j p~obi'oel1 fo~, tbe longer be Will Hlle; anb fo tbe 
mell perfo~ming tbe Dutp is tbe lIntereff of bint tubo fS 
to petfo~m it. gn'O Wallop fatb, tbat tbougb 111.' a QDlant 
of tbe ([are, &c. in nentral mo~bS, it mOulh not go to 
gmgns ; pet lUbe" gmgns are "ame'O it lball, anb etteb 
II E. 4. I. an'O tbe ~afe of Squib anll Coming atljubgetl 
In tbe <!frcbequer fo~ a QCeller'S W>lace tber£, putruant to 
I I E. 4. @>o bere; Sollicitor Finch argued econtra, Qrtet 
taking tbe Differences between 3lbeot anlJ JLunaticlts as 
to tbe Jl!)lopertp, be faib as to tbe ([ate an'O Jl!lloteHiolt 
hlbfcb tbe Ilting bab ob~r them, tbe!' were alike; anll fatll, 
tbat ff tbe Ilting grant£lI a JLunatielt to one anll bfs ~tecu# 
to~£t, 110 one woulb quellton but it lIeterminell \llitb tbe 
iDeatb of tbe ®~antee ; anb be faib in tbi£) (!tafe of an 
3ltleot, tbat tbe JLann mOUlb not go to elfrecuto~s) &c .. 
Dntl tbe (!tuftOt1p be beterminetl as to tbe ')6otlp ; but tbat 
tt-lboUlb be concomitant lllitb tbe 'l60tlp. 

I Lord 
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, Lord Chancellor told tbem, tbat bere tbep relp'n upon tbe 
19arftp between a U{arnllJtp anb an 31neocp, tobfcb tbis 
<[are nitJ not bear; fo~ that tbe iLtfng ban tbe [[lacblI)tp 
Of the Jl)efr as 11t>art Of hiS ~eignfo~p, ann a fruit anl! 
0etufce refetl1etJ on tbe flrenure ; ann that tbe Ilttng migbt 
grant tbe imlarnllJtp of tbe fPeit of J. S. cum in manibus 
nofrris venerit ; not fo of an 3l'beocp, Inbtcb t(Je flUng ban 
bl' JReafon of bir; @lcrogatfl1e; in fo bigJj a Degree, tbat 
pera'buenture be cannot put it fo far out of bt!l Beacf], 
but be map at all)? flCime recall it ; anti tberefo~e quclltonctr, 
if ~~al1t. of an 3roeot tluting bts lIneoep Inere goo'b ; .but 
tbat tbe Jltfng migbt auoi'b it, fo~ tbe Jl\ing batb tbis jure 
proteCtionis Regia:, ann the t9~ofits of tbe ILan'b as a 
<!tonfequent to inable bim to perfo~m tbis topal ~ruft ; 
ann be fap,s, tbat fince the ~ime of tbe ~tatute de pr~
rogativa Regis) tbere ueuet tua!l a ~atent Inith tOe [~o~nS 
<etecuto~~, &c. in it; but boweuet, be faIn tbe lInquic 

fition bere founn, b.la~, tbat tbe @artp ban been an 3llJeot 
per OCto An. jam ultime elapfos., wbiCh iSS plainlp repugnant, 
fo~ no ont tan be an Ideot, but a natavitate, anD tbat is 
tbe Beafon it aJall bt trp'l1 bp 3lnfpeffion, fo~ tbat it map 
be ntfeernCl1, but fo cannot JLumu:p, &c. @lee Beverley's 
Cafe, 4 Rep .• '26, &€. 

Prattle' and King. 

6. A po[etfetl of a ~ertn fo~ t0ear~, ulalte!1 an dtl1lJeti 

. lLeafe fOl"t\3art of the ~ear~, tefcrbht!;J a Bent, 
ann makes bia (!f;reeutol; ann nics; bt~ (!!;;recutol blirtgj 
an actton fo~ tbe Rent tn tbe debet & detinet, ann aftce 
<I1etbfct 'ttnar; mOben in grrell of lIubgmettt, per Holt i 
that it llJoulD ba\J~ been tn tbe Detinet, fO~ tbat tbe Rent 
t!) tn(i'bent to tbe Bebctfion, anll that be batb the Beucr:: 
fion as Cltccutol ; ann tbetefole tbe action aJall be ilttenn~ 
fb to be blougbt as <!E;recutol, ann fo ought to be in the 
Detinet; but tbe (!Court fatn, of (ucb 'flCbinlls as lie tn 
manual IDccupatian, 01 wbereof manual ~ccupation fJatfj 
been ban, as ~oons~ &c. tbe <!ftecuto~ ia not bOllOD ta 
name bimfelf (!ftccutol; ann then it will be ~OOb in tbe 
Debet & Detinet; but fOl a Chofe in Action, it tlJaU al· 
lDaps be in tbe Detinet, fOl that 'till it be rcrobereD, 'ti~ 
:tioe arret~; ann fOl tbifj be lljall al\tlap~ name Utrnfelf 

~.ttnJ· 
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(!ft£tuto~ 5 but a JLeafe fo~ }?ears fa am:ta in tbe rpanb~ of 
tbr ~recuto~ fo~ tbe tubole JLeafe at fitn; tberefo~e be lleeO 
not name bimfelf <!C~ecuto~; but if be botb name btmfelf 
<a;recuto~, be muff tben rap detinet onlp: ~betefo~e 3lu'Og~ 
ment fo~ tbe ~Iatnttlf niG. Vide 6 E. 4. I. 

Kingdom and Jones: Puis. 

i1 Jones 150 • ,. A Mlrit of Qfrro! tuaa blougbt upon a ]lul.lgmene 
Raym. 459· in C. B. lnbete tbe <lCafe tniU1, ~be )king nemifetJ 

biG Jaeuenue of tbe mtngnom of Ireland to Jones, King
dom, ann reuen Ol eigbt fo~ tiue ~£ant, fo~ wbiCb fbep 
tuere, &e. ant)' among tbe jfarmerg tt tuas couenanten 
ann agteetJ, tbat ftub of tbcm tl)ouln baue 150 l. mUar:: 
tetl!, to accretn nue to bim, lllbtcb be llJoultJ not taIte out 
of tbelt Stock; but it llJouln be ag ~onep lent to tbe 
@)toclt, fo~ \nbitb be llJouln rcceibe 31nteretl at tbe IRate 
of ten W>ounnJl per Cent. uutn tbe ~nll of tbe tiue ~ears, 
an n tben to be pain eacb one pro rata portione, ahtl tbe 
0urptufage to be ntutnen ; ann if alt!, tlfe tuitbin tbe tibe 
~eatg, tbell tbat {)ne bunDlen anll tiftp Wlounns, &e. anti 
31ntereft to b~ pain to bf$ <!f~ecutols; anti tbe remaining 
~onep (if anp) not to go to tOe <!ftecutO~9. (tbep fur
tber cotllmattten, tbat none aJaU amgn biS 3lntercft tuttb# 
out tbe <Zronfent of four: Kingdom Jibeb tm lllitbin a 
~ontb of tiUe }?ears etP{reb, ann tbcn, lllitb ([ohfent of 
jfour, affigll9 big 31ntereft to -Lem, Kingdom ann Dawfon 
tnttbfn a ®ontb of tbefiue ~ear~ <!ftpiratton, anti 'Op'n; anb 
if bts amgneeg fiJall ·babe an 31tttereft in tbc [[lbole, o~ 
big <!fteruto~9 ,babe onlp tbe IDne bunn~elJ ann tift!' Jj!)ounbll 
IDuarterlp to be pain, ann luterell fOl it, \nas tOe firfr 
Point: '(!tbe fecond Point mag, if \nbetc (a~ bere tOep bttl) 
feUeral cobenottt feparatim & refpeetim & non eonjune
tim, t10~ one fo~ anotber, but cber!, one fo~ i)imfelf, botb 
(OUeI18nt, agreavit, &e. ~11 affton of ([obenant being 
b~OUlJbt bp one agatna tbc JReff jOintl!,;. if tbts bc tuell 
b~oug[)t : Jln tbf9 ([are it tua!l not collenantetl tbat Jj>aps 
ment llJall be matle to tbc amgl1ce. I Point per Pollexfen. 

Jlf a JLeafe fo~ }?e8rS be ma'Oe referbing a Bent, ann 
nttearages incur, anti tben be tn Beberlion grant~ tOe 
Bent ann aU arrear!l; can tbe JLetree in an aClion of 
iDebt fo~ tbe arrears pleatJ, pou babe lltftnt£tJ tbe arrears r 

I !f 
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3lf A. cotJenantfJ to pap iiDll£ {JUltn~eD lE>cuntHl tn fibe 
i@tilt!;, QI:obenantee cannot pieall (action being b~ourrbt fo~ 
'J5~eaCb of ([obenant) tl)flt POll babe affigltctJ it to J. S. 
@)uppofe a ~obenant to pap tcn @ounn~ to fueb a 
j1!)crroll itfJ J. s. aJan appoint. 
/ '~t~ n Chofe in ACtion, anll a petfonal ~binB'; ann 
tberefo~e be belD it not affignable. 

Maynard belD, tbat EDatt waa amgnable, ann ~att not, 
tbat tbe atteitt~ incurreD were not atngnablc, tbat tbe 
!Leafc to come tullS; be faiD, tbere toaa an agreement 
tmplien tbat tbe~ fiJouln atngn, fo~ bp raping tbep fiJali not 
nmgn witbout lLeatJe of .)four, hl p~egnant tbat bp ILcauc 
of jfoUt tbep ilJdH atllgn; if tbat be tbc @)enfe, tben ar~ 
Ugnee lbaU be in tbe ~teaD of 2Uugnol, an'll fiJall bear tbe 
Jj.!)~ofit anD ILofg, &c. Jl)e fapa, if tbere be four ]ointe. 
nantG, anD tbep cobenant tbat ~urtJtbo~lbip fiJaU not bolO, 
pet it llJall boln. 

]it waa fffrr'b, tDbetber ,~~ccutOlG biD not Ife Hable ta 
tbe fitff ~obenant to tbe lL\ing; anD it feema tbep 1)0 fo: 
aU, to tOe ~ime of tbe:affignment;, ann We affilluee map 
afterwarDS, if tbe amgnment be gOOD. anD Maynard callen 
tbt~ a conUentuo{ amgnee; ann fain furtber, tf)at if tb£ a& 
fignee ban all (!C,qUitp, tbat in tbts ([afe ~quit!' llJoulD 11£ 
no Clf.tile to tbe €OUtU; of C[ommon !Low ; fo~' if A.llJoulb 
Cobenant tbat be WOUlD not offign eitber in !Law Ol ~qui:r 
t1', bere ~ommon law Q!;ourt tl)all take Jaotice tubat i~ 
QEquitp. 

f);>e (atD, tbat if one tbat ball a @>bare in Eaft-India Com
pany llJoulD affign it to anotber, tbat fletcbp tbe 3lntet£lf 
tsnot immeDiateI!' tranSferretJ ; llut b!, Inap of (lCob£# 
nant, tbat be llJall rue tn bts Jaome, tOe ~attp ,map re
Caber it) anD be f~ IiketuiCe bere an equitable amgnee: 
Puis. 

Anonymus. 

8. pOllexfen maben fo,~ n Prohibition, anti ruggeff~ bow 
tOot wltbin fuCb a ll!larttl) tbete ts a <Zrutfom, 

bow tbat tbe 31nbabitanta of fucbann Cueb antient 'QI::el1e~ 
menta babe fut tn tbe fieft @>eat of fucb an ]ae, anD boW 
tbot tbe ')5ifi)op remotJeD tbCnl$ anti gabe ILiccnc;e to 
otbetf$ to fit tbcre; ann fo~ tbat tbcp lUent to ttp tbe Cu-

nom 
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flom in tbe Spiritual Court, be p~a!,eb Prohibition, fo~ tbnt 
ft f~ an idle Cufrom ; anb tbat tubrre cztourts belli ~Iea 
fOJ an idle Cufiom, tbep lljall be prohibited: anll eiten 
tbe ~afe or Topfall anb Ferrers, Hob. 17 S. but 'ttuas De~ 
ldeb, anb Chief Jufiice Pemberton fnib, tbat bere betiDes 
Cltuftom tIJe <!Court batb ([:onufance of tbe ~atter, @hl= 
cfng anb IDffplactng being tn tbe eDtoinat!'! @>o tbat if 
tbt cztuftom tuere out of the <!Cafe, pet the!, mtgbt p~oc£eb ; 
but in Topfall's cztafe, tbep p~oceel1en onlp upon tl)e Cu
nom; tDbicb being a vain unreafonable cunom, tbe!, lUere 
prohibited. 

Bene[on and Strode. 

En Ejel.tment Sur Special Verdict'. 

Pollex!. 615. 9' T III en; <!taCe itt €tfect tuas, JLo~lJ of a CltoppbOIlJ 
~ Jones 189. ~ano~ gtantS an (!faate fO~ lLife to A. lRematns 

btt of the fame lLanlJ to B. to commence after tbe i)eatb, 
eUttenber,.f'o~fettutt,o~otbet Determtnation of tl)e<ffiate 
of A. A. is attaintelJ of Jrelon!" anb patbOnell; tbe LOlli en .. 
tetS not fo~ tbe lozfettute. B. enters, &lnb If biS QEntrp 
tuas latuful, oa not, is tbe ifmeftfon: 31" tbi!1 ([afe, tbe 
.fng's @atllOn lU~ougbt notbfng, fo~ tbe Jltfng cannot 
babe a GtOPPbOlll Cleftate bp .tro~feiture, fo~ tbe 15afen efs of 
We QJ;ftate, &c. Finch, Solicitor fo~ tbe Jtlllainttff, agreeD, 
ftbat <ltoPpboltl ~ftate i~ not fOlfeitell bp C!tommtmon of 
Jrelonp, tuftbout a <!Cullom ; be faib, be mtgbt agree to 
tbat~ fo~ (ltonbiHfon of .Felon!, fS not a jfo~fefture tuttbout a 
Qtuaom; tben be (onllbet'n tbe m o~tJa iDeatb, @>urre1t= 
lIer, OJ otber Determination; be fatn, tbat bet I:' tuas a 
Jro~feitute; be faib, tbat fo~ tbiS Jro~feiture, tbe JLo~l1 
coulll not enter, fOl tbat be ban granteb amap biS JRigbt; 
tbat tbe u>etron attainteb couln not babe it, fOl tbat be 
l11aS) a Deall nt>etfol1 in lLatu, onll (OUlll take notbing but 

Winch ~7. fo: tbe lUng; be faill UkelUffe, tbat bp Jfo~feftute <!Cop!,= 
bolD is etttnguitlJeb, anll fo lletermfnell. ann put tbc cztare~ 
cztoPPbolner fO~ ILife, JRemainber aa bere, take~ a )l,eafe fo~ 
i@eatS, tbat f~ an Qf~tingui«)ment of tbe eroP!'bolll ~" 
aate, anb a Determination of it; fo tbat be in 1RelJer~ 
fion tl)all entet: lPe faill, tbat true it ttl, fOl a Jro~fettute 
tbe JLoZtJ llJall enter, anti not be in JaematntJer, a~ it IS 

boIllen 
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bOInen in Podger's ([afe; but tbat is wberc 'tiG to bell'tn 
after the IDeatb of tbe fira t[enant fo~ lLife. Ji>e citeD 
Leon. I. :,;Inft. 19,21. 2 Inft. 31. MOOf238. I Bulftr. 
J 3, 14. 

Saunders .. Jrtrn confiner 1nbat 9J1)anher of Jro~feitutt 
tI)h1 ifl, ann be nun ttnaa in tbe Jaature of a Bopal .rro~~ 
fettur€, in ttfpeff of ~enure onl!, ; an'O faiD, tbat if tbere 
toere )l..,O~'O Bntl \[;enant, an'O '{tenant is attainteD of Jrc" 
loltp; that li\)ing the '(tenant, notbinlJ uefts in tfJe !LOllY, 
bero~e <!Entrp, o~ in tbe IL\ttlJJ (if bolnen of btm) befo~e ®f" 
fief founn ; but if tbe W>artp be ctecute'O tben fo~ mece($ 
fit!', the Law cafts; tbe freeboln upon tbe !Lo~'O o~ ItUng7 

lUttbout Q.fntt!' (J~ [)tRce t I!>e faiD, tfJat nOlD bp czcuaom; 
Q.Copl'bolO <!taaus [Jabe manl' £l!lualitie9 inciDent to (!fffates 
of Jjnberitance at Cl!:ommon lLaw, ann ate gobeCtlc'O bp the 
laufes of Difcents at Qtommon law; ann tbat tbcrefo~e 
tf)ere ft)all be a poifeffio fratris of tbem; anb fo bere tbe (!f(fate 
befoJ£ Clfntr!' fi)oll not beff in tbe J60~tt; anb it fa tn tbe 
JLol'O'S Will, tubetbcc be tuill enter, ann take 16encfit of 
tf)e jfo}fefturt, Ol not; fOl it map be, tbe @)erbices are a~ 
DbOiltlble as tbe lLantJ; ann tlJat tbetefo~e tbe lLo~tt mtlJbt 
allow fo? tbe @ctbiccs of bf~ QtoppboltJer tn R. B. if be 
\.UUI, ann i~ not bounD to cnttr; anD fo~ tbis (itett 8 E. 2. 
'(tit. Avowry. ft)e rapS, if tbe lLo~lJ ban entere'b, tben tbe 
Qrop!'bo(bcr tn lReberfion migbt babe entereD, not fo~ tbe 
.ro~feltute, but ro~ tbat tbe <!fftate is tJetetmfn''b ann merg'tI 
ill tbe ILOlll'9 Il)ann~. . . 

Chief Jufiice Pemberton bl'lO, ~bat tbe Clfntrp Of tbf 
JL.oln fferil1~t1 not materiaC but tbat tf)e <!Eftate fiJoultJ be ttt 
I)tm) Pl£fentlp tnitlJout @>et;ure; anll tf)at @leiiure tua.l1 
i!1 ~atllte of an Habere facias poffeffionem at ~ommot1 
laID! anD Dolbin ratti, if cItoppbol'Oer commit [[laUe, 
t~e ILO~o map moke a lLeafe befo~e (!fntrp, tnbttb Saunders 
tHO not mUff) opporc: anD fo Pemberton faro be mfgbc 
b~tn~ an a~fon of '€tefpafs; onn perabbenttlre no Qfntt!J 

9 

nl?enful to maintatn an aaton fOI meatl @~ofitS. Curia ad- i era- i li16 

"ifare vult. 

c Morgata 



10 {I Term. Mich. 33 Car. 2. R. B. 

Morgan and Vaughan. 

2 Jones 170.10. T<!l!nftltt in a [[(tit of Dotuca:, fleing an ]infant, 
Raym·456• appeaten bP attolnep ; ann aiter 3ltfogment a~ 

gainll bim, blougbt a mtit of ~rto~, ann affignen tOta 
tOl ~rtO~, bow tbat be being an 3lnfant ttlttbin toe age of 
SDne ann flCtuentp, viz. quatuordecim annor', & non am
plius, at Abergavenny in tbe ~ountp of Monmouth ap~ 
pearet1 bp attomcp, wberea~ be llJauln babe appearet1 ill? 
®uarbian; ann tbis [[{tit of QErrol bo~e Tefi:e \llitbin ler~ 
tbftn ftmen ~eata uftettDatllfJ ; ann in tbia [[lrit of (!Et
tOl, tbe ~Iatnttff appearen ltltetutfe bp atto~ne!,! ~t1 
tbat tbe {Uuetlionfi were" 

I. 3lf of bta own @)betuing, tbi~ [[1rft of (ftro~ mere 
not ill b~ottgbt, be appearing bere too bp atto~ne!,; wberclt, 
as ff be \nere ,but .fourteen bero~e, be cannot be ®ne anti 
~tuent!' nom. ann Pollexfen argueD, '{[.bat be llJoultl not 
go ftom tbat be ban acltn011lIeDgeD upon tbe lReco~n; be 
agreeb bere, tbe viz. waa not traberfable; flut pet faiD, 
tbat ·ltlben @)utplurage eontrariant .ol repugnant to tbl: 
~attet PleceDent (~aUeDgrD, tbat tben it llJall butt; anti 
etteb a QCare, tubere one lJeclar£s tbat 'A. being of tbe 
9ge of ei~teen became bounD, &c. tbat bere tbe @Iafntitf 
fiJall not go from tbt~, thougb it ban not been material 
to babe laib it fo. 

2. fPC Caio tbat tbe ~tia{ tua~ til, fo~ tbe atrial luaf) 
at Abergavenny, ann tbat tbe LanlJ lap in another Coun .. 
ty ; ann tbc [[{tit of Dower tuaa b~ougbt in London, 
anti tbat tbe ~ttal .oUlJbt to babe been lUbere tbe lLann 
lap. I 

Holt.1. (!Co tOe fira W>ofnt raib~ t:battbeviz. maa not UJa .. 
terial ol tral1etfable, ann tbat tbetefo~e tbe ~art!' t1.JoulO 
not be effoppell ; ann tbat bere tbe ~lIbffance bla~, lUbec 
tber tbe Jj!)artp was infra xtatem o~ not. 

2. Il)e fain, tIJat wlJere lRtgbt of lLantl bepen'l1~ upon 
31nfancp, there ~rial of ~nfancp aJaU be 1l1bete the LaUD 
Uen ; but wbere it Dotb 110t, wlJete ~ommolancp; ann if 
no ([OU1mO~al1(p, tubere tbe [[lrtt ia b~oUlJbt; fo~ tbere 
be alan be intent1el1 commo~altt. 13ut tbe Chief J uffice 
as to tf)fa Wofnt belD, tbat in aU Cltafes mbere tlJe t9art!' 
plean~ tOnt be \tla~ tuttbfn 3llJC at B. ann auenge~ a ~Iace, 

I tbnt 
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tbat tbere tbe ~rfal map be Inell enollgb Inbcre "thl al" 
leDgeD; tnbere no t}!')lace ffj aUenge'O, there in perfonal 
gfftonfj wbere tbe Wtit is b~ougbt ; anll in teal attionS) 
mbere tbe JRigbt of' tbe lLanll bepenllS upon ]Jnrancp; 
there tbe a!:rial is to be wbere tbe JLanDlies; ann if not, 
mbete tbe actfon ffj b~oUlJbt. 

I. anll aa to tbe Btll ~ofnt tbep reem'n to boln tDt vi:t~ 
not material; anll Dolbin citell, Dyer 289. anll tbep raill~ 
if one retite6 a [[{ttt bearinu Date in 'flterm, vito rucb 
a fDa!" wbicb fa out of QLcrm, pet it will not butt; ann 
after per totam Curiam tbeCe @oint~ were fo bolben, anti 
the 1ungment teberrell nifi; anll UPOIl Saturday tbe!, 
lbelDell new Q];tto~S3, ann fo it tnent obet to tbe nett 
flCerm. 3lt tnas fain, tbat tbe JReco~n tuaa b£fo~e tlno Jlu:= 
fifcefj of tbe ~lalln ~emonS3 in Wales, anD tbat it was 
returneD but bp on£, attn not fiJetnn tbat tbe otber f£S 
DeaD; but 'ttuftSS anftuereD, tbat tbcP are 3lufiices by Wa= 
tent, ann tbat tbe lReCO!ll tua!) afj mtlcb befole tbe. one 
as tbc otber; anll tbetefol£ lnell enougb. 

The Kilig againft Vapghan.· 

I I. R ~ColtJel.1 tbat a !RefuraI of "tbe £lDatb of @tl~~ema~ 
cp b~ 3 Jac. 4.' incurs a l'~eU1Uttire, (f tt be 

trntJ~£'O bp lullteea of amre ann ~aotrn£Ubet!" tb,ougb it 
batb not been tenpettn bp ~he Bifuqp :. 3ft lllat; :Ukewife 
belo, tbat tbougb in tbe lInniffm.ent ,it llotb lJot appear: 
tbat it lllaa b1' a ]utltce of ®aol:Delfberp .;, pet aftettuattJ~ 
it appearing in tbe Placita, it was tllell eno~nb; anll there, 
fo:e tbhl beillg upon a Writ of (lEtro~~ tbe 31ungment lUa~ 
affirmeD: 'QCbffl waa moben again HilI. Term following, 
anll helD ut fu pra; anD after\Uatn$3 P.' ~4 Car. 2. tb.£\Qtputt 
continuen in tbat £!Opinion. tboullb Jones reemell to Die: 
rent; ann tbe littnlJ ban bifj 31ullgment, tbougb Saunder,s 
took Q];rceptton; fo! tbat tbe 31uDgment was, tbat tbe 
IDatb befng tennetel1 to bim, be recufavit facram~ntum. 
omitting prcefiare, tubicb ia the [mo~ll of tbe aff, anll in 
all b!>~ecebent~; but pet not allotlletJ, fOl tf it ban been re ... 
tufavit onll.', it ban been well. [mbet£fole, &c. 

C 2 Ano~ 
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Anonymus. 

12. I Ja fttoner iOefenbant pleab~, tbat ~Iafntiff at tbe 
~fme of tbe gerton b~oullbt baD notbtng nifi fimul 

tum tbe Defen'ilant; it llla~ moben tbat tbi~ amounteD 
but to tbe general 3ltTue ; but it lUaa bolDen a goon 10lca 
fn 9batement, fo~ tbat an ~Ufion of (troner lJotb not lie 
Ill' one 'ftlmant in <!I;ommon agafnff anotber. 

The King and Wade. 

,. Jones IO}. J g. WAD E ttlilS finel1 eDne ~unble'il WountJs fo~ 
_ ~attettp, tnOtcb lUall Jebien bp levari fac. anll 

eft Thomas Culpeper mObell, bolU tbat be toas Jrarmtt 
of tbe Dutchy of Lancafier, anll ball all .flnes, &c. 
nranten ; anll tbat tbe Datent lllas acItnomlengen bp tbe 
gtto~"rp fn tbe Exchequer, anll tberefole PlapelJ tbat be 
migbt babetbtll Jrine.; tbe' Court falb, tbat be mua pleaD 
f)fs teatent tbere, l1efo~e tbepcouln taIte .tl!lotfce of it ; 
al1l) tbat if tbcp lbouIlI pap tbts Jrtne to. btm, tbe (!Clerk 
Df the (!trowtt, wbo is accountable unto tbe Exchequer, 
luoUll1 tabe notbil1lJ to ll)elD ; anti tberefo~e fa ttl, be WOllIn 
bo tueU to get an i)~tler out of tbe Exchequer. gntl Dol
bin Can" bolD tbat tbe Arch'bHhop of Canterbury daimeb 
fucb lines in Croydon; anb bOlD tbat Chief J ufiice Hide 
ltloulD not allow tbem, till tbe ~atent wa~ plCilllClJ) anll 
ilcknOlDlctlJCll fn tbat cn:ourt. 

The King and All Souls College in Oxon. 

:z Jones 1740 14· Till € College of All Souls return, bol11 tbat tOr!, 
\\Jete founbeb Ill' H. 6. at tbe Jaequeff of Hen

ry CbicbJey ~ ArchbHhop of Canterbury, ann return tbe 
§5tatuted of tbdt (ltolleg£; anb tbat l1p tbem tbe Arch
bi{bop of Canterbury (01 tbe flCtme being, ia to be tbett 
Vifitor, ann bp tbett e>tatutes to Determtne au ~!iebanCeg~ 
anll aturnintt out of .fellolDS ; anti bOlD tbllt W. i~ Arch
bHhop of Canterbury, &c. 

~o 

/ 
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-m:o tbh; . Pollexfen takes tUJo ~rceptions; Jrirtl, tbe!' 
flJcw tbat tbe Archbifhop is to Determine about ~urnfnlJ' 
out of jfellotllS ; but b£reb1' be batb no Jjlotuet to aDmit, 
anD to netermine concerning' tbem, b£fo~e be is a {reUolU, 
fo~ till tOen be i.G not bill table, no~ witoin toe 0ocict1'; 
but to tbta tbe QIollrt r,lft), tbat b1' beinlJ ~ttitol be batb 
J.1!)o\tJet eo nomine to Determine aU ~atten3 tlJat come 
as ~~i£uance~ befo?c bim, (unlefg be be particularlp tieD 
up "1' tbe @>tatute) anti toat if be can put one out, anD 
llep~tue bim of bia Jrreeboln, a fortiori be map Determine 
concerning bta anmftUon; anti tbep beln furtber, bolD tbat 
tOcre tua~ no 9ppeal from tbe ~ifito~ to onp otbcr, o~ til 
unp befo~e Oim; but tbat be tg a 3lunlJe of theft OWIl 
([onffttntfttg, ant) tOat be batb a lSotner arbftrat!', fnfo. 
mucb, tOat If be lllflf not menOle at all, o~ not no tbem 
3luffic£, lllOen be notO mennIe, that pet tl)c!' muff f"bmit. 

2. Jlt appears W. wag Archbilhop at toe ~tme of the 
)Return; but it botb not appear tIJot be hHlS at toe ~tme 
of tb.e Refufal; but tbi~ too was not aUOUle'b, COl fo a 
<l1tfito~ tl]OUID not be able to Df".umfne a ®Jicuonce ill biU 
~~C'bece[ois arfme; but babtng fi.)eUle'D tl)ot tbet£ t~a ~t= 
lito~, it is well cnoug[,. ~lltl in tJctetm(tting tbfa <!tafe, 
[)~. Patrick's <!tare, iD~+ WilhringtoR'~ flrafe, Dl. Ro
bert's <!Cafe, [)l~ Appleford'g QCafe, tllrre all remembereD 
anti allottJel1 fo~ '!Latu ; attn a petem~to:~ Mandamus tie.: 
hten after Ceberal acgument~. 

Cocklnan and Farrer. 

13 

'5. T~",lI1t fa: JUfe, lRemainbct in ~afI, lRemnfnbet 1 Jones IStr 

in .tree; ([cnant in 'Qraillcbieg a trine, ann tbe Rilym 461, 

l1>eit of btm tn Btmainoer tn Jree fo~t!' ~ear~ after b~il1lJ{$ 
a mrit of (!fcto~ ; ann atUgnen fo~ Clftto~, tbat tbe mrit 
of (lCobenant bo~e Tdle aftet tbc IDeatb of tbe Q!otlufOl, 
ltlbtcb lUaS abmUteb fo~ ~rro~; but if tbts Jftne mttb 
nt>~oclamations lUcre not a ')Sar to tbe mrtt of <!Erro~, fiue 
~ear~ beilllJ part, lllas tbe muefffon. Treby fOI tbe W>(atne 

tiff tn tbe [[lrtt of Qfrto~ ~ a [[lrit of Qfrro~ is a <!Come 
mfmon fo~ tbe 3!Ubgrf$ to infpett tbe line, anti fee if tbere 
be ~ttO~ in it, o~ not; nO\l) fo~ tbts line to be pleanen tn 
')Sat of tbts mttt fa abfutl.1. ann agatnll a platn ~a~im 
In JLaw, non adduci paten exceptio eju[dem rei cujuS peti-

tur 
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tur diffolutio; tbetefo~e if an l1)eit b~inJJ a [mrit of <!Er
to! to rebetfe tbe attaintler of Of!) al1cellO~, tbougb tOe 
attolntler batb Co~tllpteb toe 13lootl, fo tbat be ,can ~ab.e 
no I1)eir; pet tbh; attaintJer cannot be pleaDeD In DlfablJl 

Ittp: ~o likewife if a W>erfOll be outlaweD in a petConal 
affton, tbt£; ilDutlawu? cannot be pleatleb in DifabUttl' of 
biS ~etCon. 11)£ belD, tbat an erroneou£; fine binbS ·~tlI 
'tiS t£l1erCetl, anti tbat be tbat batb 'Q!.itle to reberfe a fme 
IIp (!fttO~, batb not tberebp biteCfI!' antle to tbe lLantl; fOJ 
tbat if it tIefcenb to bim, it lUo~kS no Jaemttttt, tnbtcb 
tbep ftlJteelJ. Owen 21. I!Je took a DIfference mbere tbere 
is 11 QCommol1 JRecollerp o~ 3lunlJment ll~eCebent, anti tben 
il jf'tne nnn w>~oclamation, tbat tbts will be a '15ar to tC# 
berre tue 1ungment, &c. ann Ifkewtfe all tbe Court b£ltJ, 
tbat if tbete ban been a fubfequent jf'tne, tbat it woultJ 
babe barren tbts [[leit of Qfrrol to teberCe tbe jfine Ple= 
cebent; anti tbep belll hkewtre, tbat a .Jfine being lebfel1 
of auttent Demefne, tbat it tlJaIl not be pfeallell in ')Bat 
to a Writ of Difceit bl' tbe ILO~ll upon tbe abobefail1 
~arim. anll tbe <1tourt faln tn C. B. wbere a jf'ine is 
lebiell in anotbet's .mame, Ol anl' otber ~btnlJ) tnbetebl' 
it appears neber to babe been a lawful 1ffne, ttel' ret 
fbem afine eberl' Do V, tbougfj aftet fitle t0ear~. 3lul1ge 

meht was giben tete fo~ tbe RebetCaf : 'C!Citell per Holt 
Chief Jufrice. P. S W. & M. R. B. 

< 

,r Lord Brounker and Sir Robert Atkyns; antea. 

'
1
(' :. Jones I~16. 1m tbis Qtafe, tbefe ~bfng~ were refofbel1 per totam 

Curiam, in tbe ([batter of JfountJation of @9t. Ca
tharine'S Jl)orpital, bp Eleanor, ~ueen Dowager gf Hen
ry III. tbete wa~ tbis ([Iaufe, refervantes nobis & Reginis 
Angli<r nobis fuccedentibus jus advocationis, & Patronatus, 
&c. €be ([afe l1epenl1fng upon tbiS Ql:laufe mainlp p~ob£b 
tbis: Henr. Maria, mueen Dowager of Car. I. lltanten 
tbe ~atlerllJip of @It. Catharine'~ to George Montague, 
April 30, 1661. Catharine mueen qJ:onfolt, IJrantetJ tb~ 
~aftetfiJip of @)t. Catharine'S to @ft Robert Atkyns in 
1671• George Montague bie~ July 168 .. anti in Aogufi: 
follolUlng, tbe mueen grants tt to 1L0ltJ Brounker: flJcrc= 
upon tbe ilueffton mas, tllbetbet tbe QDlant of Hen. 
Maria, snueen iDOll1agfr, (upon tbe ([10~11~ of tbe Qtbar. 

fet 
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ter of loun'Oatton) lUa~ goon to George Montague afJ a 
®~ant, ol onlp as a ptrfonal appofntment, to bctermflle 
lnben tucte tlJoutn be a Queen Dowager, fOl ~it Robert 
mucb (olinen, tbnt tue Queen Dowger'S lnterell ceafeO., 
hlben ebet tbere lUilfJ a Queen Confort ; \lJbicb if fo, tOen 
tbe f!)ofpttal tuas not full of Montague, at tbe (time of 
~tt Robert'~ Qj5~ant; ann fo tbis ®~ant tna~ goon. Jfle~t 
if tuis t\3ofnt tbullin be againll bim, be contennen, that tt 
mag a lap iJ)ofpltal, anti grantable ill RCberfion. ag to 
tbe fitlt, tlJe COllrt bel'n cleatlp, tbat tbe ]lnterell anti 
J~O\ller of llifpofillg of tbe f!)ofpitaJ, being UelletJ in il 
Queen Confort, 11otl) not lletcrmine bp bet becoming Dow
ager, tbete being no [[lorO~ in tbe ~atent tbat gibe fucg 
a Direttion; ann therefo~e being general, it llJall be fo~ 
ILire, ann tbe low tuill not allow tn <lrontltUCflon futh a 
befultolP Iltinn of 31nbetitance; but if tt batl been fa fpe~ 
ctaUp Itmttetl, being an llJetcllftament htwlp teeateD, per~ 
baps ft migbt be otbetlUife: 'QCbe!, belb furtber, tbat tlJe 
temain~ a mueen aftet tbe iDeatb of tbe Ilting, anti batb 
al\llap~ bee ~~tbHege alIott1en bet in tbe ~tcbfqUet ; but 
Pemberton faitl, peranbenture a Countefs ougbt to be 
namen in a mrtt Comitiffa DotHfa, otbcrlUtfe it wouln be 
an gbatfment t a~ to tOe fecontJ, tbc!, brIll Uke\tlife, tbat 
it tuag no ~ffice grantable fll lReberfion, (tbougb it lUas 
abmttten a Lap JPofpttal) an'D altbough tbep tlrottgY!' ar" 
gtte'D tOhl l\t>otnt migbt be fountl fpecfallp, the <!tottrt wouln 
not. 31n tbi9 ([afc, tbe fflonfuit againll Robert Atkyns 
In a fo~mer -m:rfal between bim anlJ Montague tbe late ~a~ 
aer, \tIaa giben in QJ;bilJence, tbougb the Counfel ab/etten 
tbat the ®atlcr comes not in W>~{bitp, anll tbat tbete lUas 
mo~e giuen til ~btDence bere, than in tbe fo~met ~tiaf. 
1l3ut Pemberton Chief Jufiice ratb~ tbat a @)uccetro~ comes 
tn untlet bi~ le~en£ceifol, an'D i~ like to an lPeit anti ante .. 
cellol. Speed's Chronicle lUa~ giben in ~btncnce to p~obe 
the Deatb of lfabel Queen Dowager to E. 2. ann tbougb 
Maynard feemcl.l to oppofe it, ann Dolbin fai'D it tuas none 
bp Q1onfent; pet tbe Chief Jufrice fattl, be knew· not 
tubat better JP~oof tOep coul'O ba\:II~. anD Wallop faill, 
tbat in tbe Lord's Haufe, it tua~ al1mittel1 bp tbem fo~ 
goon ~btncnce tn tbe JLOltJ Bridgwater'S Qtare. 

o Kear-

15 
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o Kearny's Cctfl. 

2. Jones I So. t 7.: 0 Kearney bdnlt outlafnetJ fo~ t1>igb ~reato", tvas 
blougbt to toe ')Bar, ann beman'bell ttlbat be 

ban to fap, \rib!' ~Jecutton fiJoulll not be al11arlleb a" 
gaina bim; be raib, (babtng at tbe rira belli up bf~ l!Jantl) 
be ban a Writ of Ufrrol, anb p~apeb it migbt be aUolUeb; 
IUbtcb being reali, tbe Q!:ourt Ol'beretl bim to affign bin 
Cll;rto~~, tubicb be lito in propria perrona ore ten us. ~bc 
~rto! be affillnell was, tbat be tuafj out of England at tbe 
t!C.tme of tbe Exigent atuatbd,; tben be p~apeb Counfel 
to maintain bi~ ~ttOl, anb 'twas granteb; anb fo be 
lUng rcmanbelJ. QftertuarbS tbe ]tI~P being at ')Bar, tbep 
lUere (bargeb to enquire of tbe 3ilfue bettueen tOe King 
anti toe Prifoner; tuba affignen fo! ~ttOl, tuat be tuas 
out of England, from tbe 13egfnning of December till 
November following; anti upon tbifl, ]tflle lUas joinelJ, 
anti tbe 31urp [bargen to enquire tubetber be \l1a!) beyond 
Sea, Ol in England, at tbe ~ime of tbe Exigent awarlJ~ 
£b; ann tbe ~~ocer~, ann tOe fcberal (!f~t1ctions of' 
fJim were reab. 0 Kearney bp four Ol fitle [[1 ttn elfe!1, 
IUbtcb were fUtom upon tbh, collatera.l j]lfue, p~ObelJ, 
that be tun!) at Paris from tbe 13eginninll of December 
to July following, tbe Quinto exat1:us brtllil toe 2d of 
June.. returnable two D?-Pl1 after! 3It waf) objelfetl, tbat 
lJe bab not moben all toe ~tme in 3ltTue ; but tbe (ltourt 
fatD, be babing Plo\lCll be tua~ out of England at tbe 
(lCtme of tbe Exigen t, tbat i~ tbe $ubfinnce, ann tbe 
other immaterial; tuberefOl£ be tua£' remanbc'b after tbe 
3flfue founn fo~ him, anti o~tletetl to be b~Oullbt the nett 
IDap, tuben tlJep woulb tcbrrfe tbe attainDer; the heJt 
iDal' be b£iltlJ at tIJe 13nr, tbe <lCOUtt reberfeb btfj eDut. 
law~!" anD p~erentI!' arratlJlletJ btm upon tbe 3lntJtctmtnt. 
V. I Cr. 365. 2. Cr. 464. 

1 
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Anonymus. 
~ 

18. IJEl an affton of {)ebttbe @lafntitfbetIarefJ,tbatwbere-2 Jones 184· 

ag A. B. was arreffl'tJ, lip dlfttue of a J1!)latltt tn 
tbe Poultry Counter, tbat the IDefentJant bp Spectaltp 
p~omtren that A. B. llJoullJ put in ')5atl, bV (ucb aDa!'; 
ann if be bill not, thot tben tbe Defen'Oontg wauln pap to tbe 
@Iafntfff tnbat llJoulll be nul' ftom A. B. to blm tbe @latl1 l1 

tiff; ann abets, tf,at tbere wa~ llue from A. B. ~ 50 1. 
tbat A. B. ball not put in ')Sail. 110~ ball tbe iDefenllant 
paiD tlJe fain 250 l. aut aliquem inde denarium : f£>ere the 
Defennant map eitber plean nil debet, o~ tafte 3lfille upon 
tbe ~l1erment, that A. B. nib not owe tbe t91ainttff 250 1 • 

. fo~ tbougb ft be true, tbat wbere tbe Defenllant tg (bargen 
in a @>um certain bp @>pectalt!', tbat tbere be flJaIl nOt 
pleab nil debet; pet tub en tbere if) no §5)um in certaln, 
but tbat tbts f£j to be malle appear bp abetment, 'tiS Oe 
tlJcrltJtfe, flnb an 9ctiol1 of Debt lieg in tbt~ anb tbe like 
Q!afeg ; but tbe IRepUtation in fucb (!tafe ougbt to be, 
tOnt ve otu£s 110t tbe 250 l. aut aliquem inde denarium. 

1- Holnls and Menie!!. 

'9. Jdtngment h1tU~ ginen tbi~ ~etln, in tbe <tafe be. z Jones 17').' ~ (/;/; 

, ttue£n Holms anD Meniell, IDbicb \t.HU', €enant in Raym. 45~' 
JP'ee, oauinJJ tUJO Daug{Jtecg, bebire~ his Lands in Que-
fiion to his two Daughters and their Heirs, equally to be 
divided between them; and if they die without Hfue, then 
an his Land to remain over to his Nephew Francis Me-
niell. £[)ne of tbe iDaugbtetg b(£'9 witbout 3itrue; anti if 
Francis tbe Jf2epbrtu t1)all babe tbi9 ~otet!', o~ toat it 
a)aI[ be to tlJc ~iff£r, tna~ tbe mutRion: fir.bfs ~uetliofl 
lULla argurn bp Williams anD HoI t; Finch ann Pollexfen 
IJabinB' argueD it befo~e. Il)e obferbrn, firft, bp tbe a:mO~b~ 
tlJrtll tmo ann tb~it ll)cfr9, it being in a [~lm, tbe!, were 
~eltilnta in ([ommon of an Q.ftlate in jfee. Secondly, 
gnn if tbe!' bien w!t[Jout ]rfUE', iEemainDer, &c. tucfe 
[[1O~b£1 bp ]1ntpHcation make it an ~llQte,tatl; 11lbitb fia e 

bing fucb IJ.Etfcct, llJali neuer babe n Double ]implication to 
raife cror~ B,emainber~. fPe fafo, tbe~ were biffti1rt. C!fc 
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{fatc~., ann IJOll Iikeb.1ife ntfffl1if [)eterm{niltio"£)~ ann tbat 
'ri£) tbe .fElnture of a lRemainllct to fall tn ~otf(ffioit, a~ 
cacb feberal Q,Effate tnIJereon it nepenllg, iJetcrmfnetb. 
fJ)e fecm£ll to take it cleat, tbat if tbe IDebtfe ban been 
to tbe Uno [)oulJbters ut lupra, Brmafnllet to big @)(trt 
null Il)eit npparnlt, tbat be llJouItJ babe entereD p~efentlp 
upon tne [)entb of one tntthout ]ffu£; fa if tt ban been 
to uno @>ttangera ·ut fupra, JRemainllet Obet (toe Court 
triD not anmft 't to be fo clear). fl)e aliolUell not the Dif .. 
fetence blbere the ID'emifc t~ to two, anb tnbete to three. 
fPe menttoncn a ([afe between Cumner onb C:of weJI, where 
oue fetf£il of two g@anoas, Dale ann Sale, gabc one to 
A. in Qtail, allotbet to R. in ~an ; arll) if tbep Die lnitb .. 
out ltfue, $ematntler to W. one Dien tnitbout lJlrue; tfJe 
e}3olctp tuatj atJjungen to btm in JR.emainner, aa be ban it 
of @)it Simon Degge. Jl)£ I;iten Moor 124. Rolle, Efiate 
839· Dyer 171, 303, 3~o. 2 Cr. 56. Rolle,Remainder4IG. 

Holt. '~1S; an flflltU£=tatlllp llmplfcatlon, fo~ tbe 'l6e~ 
nefit of them in lRemainiler; anti tberefol£, if tbe De: 
mtfe (JaD been to J. S. when my two Daughters die with
out Iffue, he fuould not have entered till both were dead 
without IUue : 1fo~ hete the law making an (.!faute-fail bp 
lImplttatton, tbat tbe [[lilt of the Debtro~ map take ~f" 
felf, babing rati~ficn tbat~ llJaIl neber take mo~c than of 
JEleteffitp from tbe iDaugbter~; ann put tbe Cltafe ctten tll 
Altham'S CltaCe, 8th Report, where if JLanng are giben to 
a 9Wan, anti tbe lPeitS of big ')SObp, habendum to bim 
ann bfg J1)etr!t, 'tig an ~(fate-tail, anb a gee etpelfant; 
if to blm Oltn bis J1)eirg, habendum to bim ann tbe I.PdtS 
of big ')5on1', 'ti£) an ~(fate~tan, &c. 

Trinity-Term it \\las arguen, bp Maynard nnb Saun
ders: Maynard went generaup upon no eI;llate bp 31mpli$ 
catton, tnhere an etp~er~ QEtlate j£S gtbell ; (tbia the <lI:ourt 
lIenten) anti tbat tlJep wouln not b1' (lConllruffion make an 
3/ntcntiou of tbe @attp, tnbere tbete wcre not imlo~l1S to 
£nfo~ce tt. 

I. Saunders fo~ tbe iDaugbtetS, Enlleabourel.l to Plobe 
tbnt tbe lintrllt of tbe Debtfo~ tna~, tbat Francis ffJOUliJ 
Itot taite, ttU botb were beab, ann fo~ tbat tbe [[Io~ns ate 
plain; (aun if tbep nie witbout JltTue, tben all mp lLantlfS 
to tcmaln) olle being Drab without 3lffuc, no ~an can fa!, 
tIJcp ate neaD tllitbout 311fue ; ann aU U1p lLanbS llJctu, tOut 
~e mnmt tuben be tlJoulO taite, ~e tlJoulO take all: ann tv~n.'~ 
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ro~e be muff babe tbe £1Woietp of tbe furbfUfn!J ~itler, oj 
nap till ll)e bie Witbout 3][u£ too; anti tbat be 1lJOUltl no 
fo, wafj tbe 31ntent of tbe ~effato~, wbo in tbe neff tEHace 
meant to Plouibe fo~ bi~ own ([lJUn~rn bhl two [)au!Jb~ 
tfr~, ann tbeit llJeirs, wberebp tbcp beln att €ftate In lee 
iH; ~entll1tfj in ([ammon; anti ff one bab bp'il witbotlt 
J1lfue, the other woulD babe been bet !peit, ban tbe mill 
gone no furtber. ~be other [[(O~DS, and if they die 
wi tbout Iifue, malting that blhicb Was a jfee:fimple to bee 
rome a jfee='Ql:atI bp 3lmpltcation, befng a ~biltg onIp f01 
tbe 13enefit of blm tn lRematniJer, ftJall lleUer catt!, mo~e 
U,an a bate lRemainner. ~nn tberefo~e M. 30. Car. 2. R. B~ 
Cane anD James, one Babe lan'D5 to A. anti big llJeirs; 
anb if A. nie tuitbout I!>cfrs of biS 130'Dp, that biS @)i" 
fiet ffJoulD baUe 600 I. Adjudged an ~tlate fn .fee. Se
condly, ~biS betng biS 31ntent., it ilantJfJ tnftb tbe )Rules 
of ll~tn; fo~ tbat be n1P~, tbat if be ban DeUifetJ tn ~erm~ of 
9rt., 'no 9}E}an wouln baUe benieD but it ban been goonq 
mom tbc lLaw \tim bp <Itontlrufffon rupplp tbofe mo~n~ 
of art, in jfabour of tbe '([ctlatol, tnfJo is bp it inteftl.'lcn 
inops ConfiIii; ann be fap'n, tbat tnag tbe tReafon of tbe 
<!I:onllructton tn Matthew·· Manning'S ~art, (01 tlrarlp, it 
one gibes a lLeafe fO~ !0('ar~ toone fo~ bh1 life, tbe lRe$ 
matnner to anotbet ; tbe firfi batb all tbe (!Ellatf, ann tbe 
f£conn can baUe notbing; but fOl tyat, if tbe fil:e{fato~ 
lJan glUen tbe leafe to bim in Remafuller, after tbe 
i)eatl) of tbe firn IDebffee; tbat pet tinting tbe lLife of tbe 
fitll iDeUffee, be miglJt baue giuen tbe JLeafe to wbom be 
toouln~ tUI tbe fitll {)e\Jifee bieD; tberero~e tbep COl1ffruell 
it !Joon bp wap of e~ecuto~p Debtee. llJe fafO, tbete 
migbt be ctofs )RemafnDers, hl(Jere two, not wbere tlnee ; 
ann mentioneD tbe i)pinion of Dodderidge, 2 Rolls, 281. 
in Gilbert anD Wittie'~ (!tafe. Il)e rememb~en tnbnt Chief 
Janice Hale fatb, tn an argument upon 0fr Peter Van
Jore's Settlement, tbat tnbcre tbe mueaton \Un£) upon a 
\Ltmitatfon of an mre, tbat tn fucb a <!tafe tuat tuouin 
*tot be goon, becaufe tbe 19artp map babe (ltounfel ; but 
fn QCafe of a [tUIl otbertnffe. Thirdly, llJe UtfiCtl, tbat 
tIJofe (ltafes.; tnb{cb were citeD Ott t{' otIJer ~ftle, ure aU 
fOl tbe upbolDfnlJ tbe 3lntent of tbe ;;artp. 
~be Court tuaa unanimoullp of £/Dpinton, tbat lunfi~ 

ment tl)ouln be EntreiJ fo~ tbe Siller agafnll Francis Meniel ; 
fo~ Pemberton Chief Jufiice fafn, tbat being a iDeUife it 
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alan be gObernen bp tbe llntentioll of tbe 19attieg; mbl::: 
tber tbete Were legal [~loln~ O~ not, bere i~ :a plain 3111:: 
tentfon) ann fuel) a~ mature anD 19~unence 1.tlotllb Direct t 
@>o toat to conffrue it fa a£) to !Jibe tue lann from tb~ 
tbe flL:eUatois own <ltbil'O, to one mo~e temotc, tnere to 
contlrue againt1 JElature ~ hennes, tbe mO~lHl ate not fa:: 
ttSfp'b, unlef5 it be fo tatten, if they die without lffue, 
IllbiCo cannot be fattstiell bp £lOne;s tOping witbout lffilf, 
and all his Lands: @o tont be intent'JetJ tbat Francis fiJouli) 
take all, wben be tlin take; be agtees, tbat in a ~~ant 
it wouUJ babe been otberbJife, feil. tbat tbe 101aintitf mlcrbt 
Dabe fntren after tbe Deatb of one tnitiJout ~1fue; fo~ in 
a ~~ant, toe mo~nu nrc regattJetl ratber tban tOe ]nten: 
tion of toe l\!larties ; f)c faitl, tbat 4 Leon. 14. is il ([aft 
In l@otnt. fPc Cato, tbat Hale'S ®ptnfon aCCorOell' lUitb 
tbts Jlutlgmellt ; ann be ltltewtre apPlollell tbe 1J)rfi'erellce 
taken ill' Dodderidge in Gilbert anti Wittie'~ <!tafe. 

Anonymus. 

:20. A )pariltJfofttt tua~ to be lmrie'b in tbe <lrbancei, 
anll tbe lli5~abe maDe, but tbe W>arfon come anti 

liUeta it up; tubell tbe <lCo1Prs camr, tbe ~ett on 
tuent to open ft again: tlrbe lI!larfon came ani) took tbe 
@>palle out Of tbe @>t~ton'~ "anti, anll fituck tim Obft 
tbt Jl)ea'O tbnt be bIen. Snell an atto~l1ep of R. B. 
reffrafllcn tbe ~atron~ lllbo feU upon Snell, ann aftrr fuell 
fJfm at tbe aIDrr. Snell pleane'b Sur fon AffauJt, ann rOtiOn 
fo~ bim; afterwarllrs tbe W>arfon fuell btm in t~e ?~pt= 
titual Q!:ourt, 1llbere Snell pfealls tye like 19Ic:1, C~ ::icfi 
tbe!, refufell; tnbereupan be p~apcn it JW~obtbttion ~ none 
Ina~ grantetl fo~ want of an tlffioallit of tf;c Bert f!I 
of the Wlea, fo~ tbe <!Court lllouttl not l1eIielJe tb~p \tJOBfO 
tefufe rucb a 1.0lea. 

"'I' '" 
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, Rider and Fowles, in c. B. 

~ L I Ja fll:touet fo~ a 120 J. Olt a (pcctul [tctbift, tbe 
Qtafc wa!;, t(Jilt one Portman U.ltlG a '(!Craner, ann 

tf)at l)c fiOOD upon bi!i te~ibn('~e of Jt)arliamcnt, os bftlttJ 
tlJe J1\mg's @icruant, anti upon tlNt waa Otfcbtug'£fi from 
an arreft; ann tbflt [Je fufferen I)fmfelf to be out!tlttJcn, 
babtn1\' Javtice of tI)e EXigent. ~(]en be hounD biti @1ol1 
SpPlcntice to tile IDefdl'Oant, [\,ibtng 1201. ttiitb bim i af:: 
fet tl)at, tIJ£ S1i~ottte~ were nffignrb to toe ~iaintttf O!' 
tl)C QI:ommtmonft~. W. Baldwin prd 'Quet. ma'be lwei 
~ofntg. Firft, ]f all!, act none bp Portman to mnk.e bim 
ft 13anktuPf. Secondly, 3lf tbe anhtnmel1t ts ~oob j fo~ 
tfie firtl, bp tbe @tatute 21 Jac. a @~otertton maftc~ tiDne 
a 16ankrupt~ otber tball IDne p~oteffcn 6p ~.atUatlielit, tbnt 
ill a menial @)etb8nt ; nntl ff a flrtatret ktepG ~bop, ant; 
get~ btmfelf p~otectetl tn tbe IRoli of tJJe lL\in!J'~ ~et:r 
ll""t~., lit mean anti inconllbrrable [[la6e~; it maktG btm 
ItO menial @)crbtlllt, ns ill tbe <!tafe Of~ft Robert Viner, 
lDbo tua~ tbe ~ing's 31etueller, ann a 'Ctfaner; . ann an" 
jungen to bane no Thl~tbilege, (which the Chief Jufiice raid 
was adjLldged dear otherwife). Secondly, ]it t~ not (ounn 
IIp tl)e mcrnict tbat be tuaa tbe ,IlUng'n @erllilnt. Second 
l@otnt, If iJ 13ankrupt, tbfll if tbe 120' I. paiD to Fowles, 
after be bccume it 15anktupt, hlamBU'able bp tbe ~tatute 
of 21 Jac. fJ)e claims ttntlet Portman, 'aftEr be bt'tame a 
'l3onktupt, anti it is affiglletl, as paitl, after be became a 
')f;anktupt; ann fo it is i>t1tt of bis ~tlate bp 21 Jac. 
]if a lElapmeht be upon a ')l3on'b o~ ~o~tgarre after be be. 
came a 15ankrupt, pet tfJe ~oncp is affirrnable, a fortiori 
a \Joluntarp ~apm£nt. fpe fells ILanns after fJ£ batb none 
a 15ankruptcp ; pet tbe ILanna map be foln bV tbe qtom~ 
mfffion£r!l, ann t[)£ ~cniell patn ; fo! tbefe ILanl.lS map' be 
nffig'llen fOl big IDebt~; (per North QL:bfef ]uftice, tbilt 
<!l:[)ilnCerp woUln tntrrpofe to teCober tOe g@ontrs. Vide Stile 
:288.) a ~~obffion fO·l mife ann ([biltl~en) i~ a l~~o\1iaon 
fo~ bimfelf, allll fo boluntarp. 

Maynard Contra. 
I. ~~otcction of tbe lltinlJ'S eettJant~ fh l}!)arIiament, f~ 

not witbin tUe ~tntute; anb tt ts founb be wall arreUeD, 
anti beliuettn bp J.l!'~i\ltlr~e or parliament a~ tbe mtnlJ'& 

~:;t= 
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§!>erbant. 2. ~be putting out an Qpp~entice bp a ')5altk~ 
tupt, is as JaecetTarieS fo~ bis mtffe ann tltbUn}en; anD be 
likeneD it to tbe <!tare of an ]nfant, wbere bta Cll:ontract 
fo~ JElecetTarfefj binbS bim, anb flttmctltion of ~outb ts 
ttecetTarp, anti ougbt to be enconralJen: Pet touts J ufiices, 
t!Cbe firll J1!)oint, being tbe llUng'fj @>etuant, ann fo untlet 
tbe @~ot£ttfon or ~atlfaRlent, e,tcufefJ 'l5anktuptcp; 
per North Cll:btef ]lullfce anb Windham, ~be WapDlrnt 
of tbe 120 1. is not a 1J3~o1:lilion: Charlton anti Levi nz 
dubitaverunt. Adjornatur Term. Pafch. Adjudicatur pro Def. 

Duncomb and Sit John Walter in C. B. 

22. If} Debt 8gainft Defenl1antg Ill' tbe ~Iaintftf, upon 
~mgnment of QtommimonetS of 13ankrupt of a 

1000 1. upon tbe 13ankruptcp of one Staly; tbe ]lUtp finn 
8 fpeclal <rtertdct, tbat one Elizabeth Cook baD ~onep in 
Staly's J!)anns; tl.Je Die" anD bet ~tec"to~' iUtCft Staly 
tbe 6th iDap of Novemb~r, befo~e tbep baD p~Obeti bee 
imlfll; to tubfcb @uft Staly put in 13aU. Staly paitl @>ic 
Jo~n Walter 1000 I. tbe 18th iDa!' of November, anlJ tb~ 
~oth Dal' of November, Staly belibetetJ bimfelf up a 
D>lifoner tn tbe fltfng's 13encf), anD lUoa' turneD ober bl' 
a 31ubge, fn iDifcbartJe of bi' ')Sail; anti tbat tbe (!freeu
to~s of Elizabeth Cook p~obeD ·tbe wm tbe 18th Dap Of 
November: ann that ff tbis ~a!,ment to @)fr John Wa[
terlUa, goon, oJ tbat tbe Q(f of 13ankruptcl', tnbicb lUatt 
tbe iDeliberp of bimCeif up to lE)lfron, llJall babe Relation 
to tbe Qrreft IUben be founD 'l6aU, lUbfcb lUas tbe 6th Da! 
of November, lUas tbe ilueftion. Maynard pro Quer. 

Firfi, ~o lUbat ~ime tl)e ')5ankruptcp mall babe JReftl~ 
tion ; anti be brlD to tbe t!l:ime of tbe acreff • 

.tro~ tbe Second, ~be artelllUas not botti, tbougb tbe 
mtlll11as not PJobeD. 

f!;o tbe Jfirft, be likenetl it to a ~arlJain anti ~ale, 
IDben fnrolletl, it batb Relation to tbe DeUllerp, anti ta 
Sellinger·S (!tare, 4 H. ,. lUbere an ~ff of Qttafnber fs rc" 
pealeD ; pet be tbat enters upon tbe !Lanbs, upon tbe ~t. 
tie of QttainlJer, befole tbe Repeal, is ft ttrefpatTer aftee 
tbe 1Rep~af. flCbe etatute faftb not, paying or com
pounding within fix Months, it is unlefs he payor com-
pound within fix Months; be took a iDtffetence betmeen 
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Relatton ot QI:ommon !Latu anti ~tatute latu; lUbicb 
Charlton b"nieb. Walcot pro Def. 

jpc tuns not a ')Bankrupt, wben totll ~ollep tunG 
pato; to be arreffeb fS no Cltrim~, ercept to p~OCllte bim: 
felf to be arreffeo; be lap nat tn nt>lifon upon tois :At .. 
teff, but got goob ')Bafl; per Levinz Jufrice, tbe mant 
of tbe b!'~obate makegft onl!, an melfal atteff, tbougrJ 
it map be go,otl between tbe l\t>atties, if p~obeo befol£ 
tbe iDeclaration. Per North <[bief ]ufftcc, tlJC act of 
15ankruptc!' fiJull babe Belation to tbe firll acteff, o~ 
elfe be rna!, get a Clttent.tol to baH [Jtm, anti t[Jen pap 
bim ; anti fo cbeat tbe Bell of biG ~renttO~G bp tbls 
arreff. Per VVindham ann Charlton, tbe ')Brmk~upu!, 
tlJall babe ,)Relatfon onlp to toe 31mp~frol1ment. North, 
Windham anb Charlton brill fo~ the [)efentJant in tbe 
feeonb @oint. Judgment pro Defendente. 

Serjeant Buckby's Cafl in C. B. 

23. MEmorandum: 'bat ~~. Osborne b!, bfll [{Ull 
tJebtfetJ. biS ianbS! tn NorrelJ, alias Northill, in 

Com. Bedford, ta Elizabeth Osborne fn gee, (fJe beitltJ 
tbcn an 31nfan.t, anb marrieb to olle Hutchenfon, a 
1l3~oket tuitbout Temple.Bar; anb @>etjeant Bllckby feOte 
ing, tbat llje migbt leb!, a .fine 'Outing bet 3lnfancp; in 
Michae1mas Term 1680. be entereD a Caveat fn the King's 
Silver· Office, anb tbe ·i)fficer tuas £ber!, ~erm path fo~ 
tbe Cltonttlluance af it; @erjeant' Buckby being lJ)etr at 
lLalU, anD Elizabeth balling then no Qtbtlt1~,en; pet in 
Trinity Term .681. llJe letJieb a .fine; anti ~rrjeant 
Buckby mobetl tbe ~ourt bp \1ID1. @erjeant Walcot, anll 
@>ctJcant Bigland., to llOcate tbe .fine; anti a Bule \tIas 
fitanten to b~mg in tbe Chirographer, tbe Clerk of the 
King's Silver, tb£ Comrniffioners, anti the Man and his 
Wife; it tl.ppearel1 in tbe Prcecipe ann Dedimus, that 
tbe fine tuns oulp Norrell, anb a ')Blank, tubtcb waG 
p~efumeb lUas a Bafnee fo~, tbe alias Northill ; tbt Jrtne 
\Uos tokrn b£fo~ one @)ir William Gardjner anti John 
Doe, tn· t.b.e Terrn-l'ime in London; anti there toag an 
Attachment !Jrantcll OlJ'ilitlft tbc'm; ann tOe Court in-

fpetted 
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fpetTed tI)£ [[Ufl!, anO fiJe tuan not fcbl?utCfl1 ~earg of 
gl1C; nl1ll tfJetc tuere lIken ife [IDftuelfff.l p~onucen to 
p~Ol.le ber 9~e; fino lIpon tbe S!3otiOI1 to babe tOe jfillC 
lJacotrn, tl)cfe l!!>~Hfnent!l were p~otJur('n; Hill. 3 Jac. 
Rot. 65. Inter Thomam Cheek Quer. & Georgillm Reynell 
& Etbeldredam Uxor' ejus Dofore. de Tenement. in Com. 
Nortbamp. ann tt mas \l1lote in tfJe €!Bargcllt of tbe 
King's Silver, tbnt Intratio hajas Finis vacua eft per 
regulam Carix, quia probarum fuit per Sacramentum 
diverfarum perfonarum in Curia hie examinat. quod E
tl'leldred. ux. Geo. Reynell Mil. in fine nominat" eft in
fra ~tat. vigint. & unius annor. & quod non perveniet 
ad plenam ~tatem fuam, ufq. vicefimum quintum diem 
Aug. An. Dom. 1606. Hill. 4 .lac. Rot. 70. Inter 
Quer. & Robert' Pierpont & Gertrude Ux. eius Deforc. 
de terris in Com Derby, &c. Hie Finis vacatur per Re
gulam Curi~, quia Gertrude Ux. Rob. Pierpont in Fine no
minat. eft infra <rtat. vigint. & unius Annor. ideo per 
regulam C\1ri~ vacatur; Prima ProcJamatio fuit faaa 
12°. die Febr. Proclamat. ceffer. per Mandatum & Ordi
nem Curi~, ut patet in Rot. Curi~. 

Pafch. 9 Jac. Rot. 99. Inter WilJ.' Shepherd Quer. 
& Will. Wilkinfon & Ann. UK. ejuf. Defore. de terris 
in Corn. Kent. Finis vacat. per Curiam quia confiabat 
Curia: quod Anna Wilkinfon in Fine ifto nominar. 
fuit infra ~tat. decem & otto Annor. tempore intrationis 
Finis ifiius, ideo intratio vacat. per Curiam. 

31" tbh1 ~are tt lUas o~tJere1:l, tbat tbe jfine fiJoUlb be 
llofb to Elizabeth, anll tbat tlJe tlJoulD not futTer a .trine 
ttll Hill. Term 168 5. anll tbat tbe Exemplification fiJolllO 
remain ill tbe Chirographer'S Jl)anns. 

Robinfon. , ~icb. 33 Car. 2. I~ter Richardum Boyer 
Quer. & WIIhelmum Hutchens altas Hutcbenfon & Eliz. 
uxorem e;us Defore. de tenement. eum pertin' in Norrill 
& alibi in Com. Bedford. de Fine levar. 28 Nov. fuper 
leCtionem Regular. 23 & 25 diebus inftant. Nov. & fuper 
audit. confil. ex utraque parte, & de eo quod ruper fe
paralibus facramentis & certificationibus de ~tate prredict' 
Eliz. in Curia hie produa.& infpeClione ejufdem Eliz. 
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j'n eadem Curia, hie faris connat quod eadem Eliz. tem
pore cognitionis finis pra:difr. fuit & adhuc exifiit infra 
~tatem vigint. & unius annor. Ideo confideratnm eft 
quod Finis przdict" quoad prxdiet' Eliz. evacuetur" & 
pro nullo habeatur & teneretur; & quod exempJificatio 
Finis illius hic in Curia prolate deliberetur Chirographo 
hujus Curix per ipfum cufl:odiend. & ttlterius Ordinatum 
eft, quod nuI1us alius Finis de tenement. prxdiet. cum 
pertin. aut de aliqua inde parceIJ. ex cognitione pra:
diet. Eliz. recipiatur aut intretur per Cleric. Argent. Re
gis, aut per aliquem alium Officiar. Cleric. five Minifirum 
hujos Curi~, neque aliquid in pefierum fiat pro recep
tion. alicujus talis Finis per pradier. Eliz. cognit. live 
cognofcend. ante terminum Sti. Hillar. 168). & Cur. a 
liter ordinaverit; Quodque fiat Breve Domini Regis de 
Attaehiamento verr. Will. Gardiner Mil. & Jehan. Doe 
Gen. Commiffionar. ad capt. finis prxdiCt. & Hen. Og
den Attornat. Quer. juxta ultimam regulam hie inde fafr. 
per Curiam. ExiCtente Serjeant Maynard, & Croke pro 
-Defendente; Mr. Serj. Walcot & BigJand pro Quer. 
Coates. 

Philpot 
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~\ Philpot and Walcot, in C. B. 

24. A<!rtfon fur Cafe l11bcte tbe Dcfentlant p~omffeb tbe 
~Iainttff ~atttalTe; tbe 3lUtl' finn tbe @lomtCe, 

but tbat tt tuas not in mlcitfng. 
Per Stroud, 31t is not lnitbfn the e>tatute; fOl tbe @)til= 

tute faitb upon an Slgreement in qtonfltJeratton of a ~ar= 
tiage, anb tbot i.6 intellbetl of an agreement fo~ tbe ~ar= 
tiage lao~tion ; anb tbiS is an agreement of tbe ~ar= 
tinge it felf. Secondly, 31t is founn bl' tbe VerdiCt, tbat 
be mabe an aHlial l!t>~omtre. 

Bigland. 3It i~ witbin the mo~tJs of tbe act; fo~ tt 
fs lipan a (ltonQtJeration of ~atrtage, wbiCb tbe etoe 

tute requires to be put tnt~ mriting. Secondly, 31t is 
lUitbht tbe S1t3tfcbief of tbe act. 

Per Charlton.: 31f tOat a iDeclaraUontltt a C!tollateral 
)If)lomife botb not fet it fo~tb to be in [[lrUing, it ma! 
be bemurrcn to ; per BigJand, €he @>tatute of limita
tton map be giben tit ~bttJence) as well as pleanel1; 
wbicb be affirm en to me be ban known Hale to rule, 
tbougb tne all agreeb, it was bell to plean ft. Wind
ham, Charlton ann Levinz belb it lUftbin tbe ~tatute ; 
ann tbat it migbt be tJcmutttb to, [Jut it wafl a·tJjourneb; 
North being abfent. 



/ 
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,f'Holr and Holland, in C. B. 

25· 1m a Quare Impedit, tbe mue(ffOlt tuall, if tbe ~Ia{n.: 
tiff llJouln batJe <!Cotl~; anti it tung fuleD, if a 

Quare Impedit bl' <!Common lLatu, no <!tong; tf bp ~ta~ 
tute, <!Co(fS$! ann if tbe <ltburcb is full of tbe DefentJtlnt 
Ill' 31nfiUutton, tben it IS a Quare Impedit tuitbin tbe ~ta= 
tute; if not, tt ig itt (!Common JLatu. Cook's Entries 
508) 509. 

E Term. 
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Kingdom and Jones; deruant. 
/ 

J. T fl> QJ; @)uit tuns l1ettucen tbc mife of Kingdom 
gbmtnifiratti~, fo~ tbe arrear~, feil. 150 1. 
SDuatterfp, befo~e tbe amgnulcnt; anb tbe 
otber jfatmetS tnouln babe it, tbat llJe OJOUIO 

not reeoiter, fo! tfJat tfJe [[lo!bS of tfJe Qrouenant ate, I ~o 1. 
is to be patti bp @)UtbibO~~ to tbe oe~eeuto~~, &c. of tfJe taars 

t1' beceaCeb; but fJere t~ no ~uruibol o~ W>artl' 1JeceafeD. 
€be CltOUtt bere feemeb upon the wbole <!rafe, to bolO 
tbat tbe Qttears couln not para bp amgnment, beiltg 
metetl' a Chofe in ACtion ; but tbat tbe anmfnUtratrir of 
Kingdom {fJOtllb tteober. mfJerefo~e tbel' O~bereb tbe JjUblJ" 
mcnt tn C. B. to be rebftfe'O, ann 31UblJment to be enter· 
ttl fo~ tbe Plaintiff, nifi. 

Percival and Crifp; puis. 

2. T III € W>oint in tfJfs (!taCe, tuns, lnbetber 01 no 
(tfJe (!Cuffom of tfJe ([itl' of London gibinlJ tOe 

mife a tbirD lSart, anti tbe <ll:lJilb~£n onotber tbttn l@art) 
tbf anmintfftntti,t of tbe DEan'g @att fs compellable ill' 
22 & 13 Car. 2. cap. 10. to make DifttibuUon. Treby 
Recorder argue'll tbat OJe t~. 

I 
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Il)e fitff faib allmtllHlrato~ batb not bts ~ttle l1p <ltue 
{fom, but bp !LalU, tbat it is a taaUle of IDffi:ce~ not de
fignario perfooz; tOat if be nfef5, tbe~oona go not to bi~ 
Qf~e(uto~s o~ anmtnifttato~~, a~ tbofe of tbe mife, &c. 
lUiII, lUbo babe a ~ttle bp QJ:utlom; but abJUiniUro= 
titan tuIll be grant en de bonis non;. if atlminifftato~ batb 
bts 'QCitie per ~uffom, tben if a <ltttiien make a [[1m ~. 
ann ItO (!ftecuto~, nnn tlebtee legacies, sanmtntfitato~ is 
not bounn to pap tbem •. JPe fapfl, tbe [[(O~tJS of tbe aa: 
ate not to p~cjul1tce tbe QI:uffom of tOe ~itp of London, 
anti wouln b~be tpc QJ:u~om to ertenn but hl tlUo Warts; 
ann fo~ tbe ~bitn, to Ifabe it to tb~ l)ifpofittun of tbe 
lLalU. fJ)e llJetuell, bow tbat tbc tIJt1:l1 teart of tbe. c!citi~ 
~em:; ceftate~ (tOfa QI:uffom, cttenlltng to manp ~lacef5) 
was of iJ~ great <lC"onCtnetatton, an tbofe of man!, ([oun
ties. 

'{d111aa agreeb, it a QI;itiJcn llrc, anb babe peitbe.r .mife~ 
"o~ ([bUb, tbat 'tifl tuitbin" tbc @)tatute; but tUbetber tbe 
t·uffom ettenbil to Difpoling of tOe wOolc <lUaate of a Ql:ill 
tli£lt, o~ but tlll'O ~att~, ann IcaUes tbc )Rea to tbe !Lain, 
map abmit of Dffpute; tbat atlmintatato~s tuere bp ~ta~ 
tut£" lnbirb 1J) witbin '(!rime of ~emo~!?; anD fo tOe ([u: 
flom couln not fttenn to tbem, tua£t oUer"tulen up'on tOe 
lRenfou of Snelling'~ ~a;re~ . 

Thusfeild and J o11es, Mafter and W a~gens oj 
the Company of Waxchandlers.:.· 

3- THuSfeiJd ann' Jon~s, ,&c. ltlere ci~n in tbe @Pitfit 

Utal QI:Otl~t; bp tb,e mame~ of 15aptifm anll tbeit 
~irl1ameJ), witb tbe anntttonof Mafier and Wardens of 
the Company of VVaxchandlers.; anD. tbi~ was fOl not 
papillg a matc ret upon tbe Hall ro~ ~b~ie cItompanp, fO~ 
JReparation of tbetr ParHh Church; upon tbbl tbep mobel) 
flll a Prohibition, ann ll)£tufb fo~ <lraufe tbat t·bep were 
(fteb 11!? tbeft @>itl1ame1Y ann fflamf'5 of l)6apttfm, fo fueb 
in tbfte natural QJ:apacftp, \\1bcil it ffJouln ,be in tbcit polt~ 
tick <itaPtlCltp; but tbe Cll:outt fa ill, tOfte tua~ 110 otbec 
alap of ([ting tbem tban tbts; tlje!' cOUrb not cite tbe 
?BOllp l;>Olitick; ann tb£tefo~e, unlers Ill' tbiS [[tap, tbc!J 
vnn no JRftll£'O!' : gUll 't\l.1as not like a Difiringas at qtom·, 
mon )Luw, llJ? tlll)itb tbep map take )l.,ant1~ o~ @oo'Ott of 

E 2 t~~ 
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tOe <1!ompanp ; but tf tlJe Q!ompanp ban neitber JLalln no~ 
Qi5oobS, tbere l.lla~ no map to make tbem appear; but 
bete thep fain tbe!' Were etten up tbetr p~op£r mame~, but 
tn tbetr poUtick <1tapacitp ; but if tbep {footl out, tfJen 
tbep muff He bp tbe fJ)eelg tn their natural ([apuettp; 
ani) fo tbe lID~obibitiou llenten. 

Pit and Moor. 

4· Lgnns in tbe ~attol of Grimley, tn tbe County of 
Worcefier, ate tlemffable bp Q!opp fOl one IUfe in 

ll:>otfeflloll, anti otbera in JRellerfion. 'Clrbe Bifhop of Wor
eeller, Of tubom tbe ~anol is boltlen, tlcmtfea tt to one 
Pit fOl life; ann to one Thornborough ann t\110 otOet!;, 
after bim tn JRebl?rfion. ~ne Corbet enter!l, ann tJttfetfes 
tbe JLoltl of tbe wano~; anti Thornborollgb, fibing Anne 
Pit, futrenl1ers to tbe E..o~n; [)itfetfee cnters, Anne Pit 
nies, Thornborough leafeS to tbe Plaintiff; anti if tbis be 
goOlY, o~ not, wag tbe m.ueffton upon a fpecial lierOut in 
C. B. ann tbere al1jubgel1 fo~ tbe J1!>IilfntitT una voce; anti 
after ~tro~ tuaa blougbt tn R. B. anti Pollexfen fo~ tue 
10latlltiff in' meit of <!frrol arguetl. ' 

I. ~bat tbete mal? be a Dttretfo~ of a ~alto!; ann fo~ 
tbat citea Litt. SeCt. 587. but be CalD, tbat in tbbl (!Cafe 
fo~ tbe ~eanefa of tbeit, ~ffate, tbe attolnment of tbe 
<l!oppbofbera not requitlte; but "bP bolDlt1lJ of ([ourts, anti 
tbeir refo~ttn!J to tbem, ann making anD tukinlJ 0urren" 
bera, it tuiU be a fuffietent IDttreifin. l1>e fap$ tt tutU be 
anmitteD, a iDftreifolmap take a @lurrenl1ct ag an J1nffru .. 
Illent; anb tubp not ill (Jtf) oum Bigbt, tue If!lartp rUtten~ 
bering not befng tlffableb to make it. I Report 140. 4 Re
porr 24. DttTetro~ batb a~ great att <!fffafe, a~ a Qi5~antee, 
tbough not fo juff; anti tbetefo~e equal as to taking 0ut~ 
ten])er~ 3lf <1tOPPboltler be not tltfabletl to furreltber to tue 
dUe ot a @>tranger, wuP ftJouIl1 be to tbe JLO~b'l1 ([lfe ~ 
attb if be (urrenl1er to tue ILO~b'S ([lee., tbe Q!;ffate ig mer~ 
geb; bp tubat Reafolt o~ <!equttp tben llJatl it rellibe Con" 
trarp to t[Je W>attp'~ own @>urrentler f Qe put tbe ([afe, 
ltlbere JLetTee fOl ~earfj f~ ouff'etl, ann be itt lRebcrfion l1if" 
ablel1; anti Leifee fo~ t0ears releafes to tbe iDttfl:ifol, tuot 
tue ~etnt ts e~tfnct) ann tOtlt be in lRelletllol1 nta!' enter. 

2 May-
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Maynard fo~ DefenDant in tbe [[lttt of Q];rro~ atgueiJ~ 
'fl!:bat tbe ID.uefiioll tna~ not, mbetbet Thornborough 
fiJouln baue it conttatp to bi~ omn ~Urtenber, but tubel: 
tbrt it Ulaa Cbft futtenllrrcn t fPe {nlillen tbat Anne Pit 
nUl continuing in Wolfeffion, tbat ar; to tbta fLann, Cor
bet UHlrJ no IDitreiio~; fOl fiJe continutng blt C!Ellate, tbe 
1l\ellerfion upon tt cOJltfnuetr tbe fame; antPtben no ~ur:: 
rennet ran be mane, but to bim immetJiatelp tn lRematn# 
llet o~ lReUetfion; ann eitell tue ([afe between Edys ann 
Knatchlull 41 Eliz. wbicb waa ~enal1t fo~ ~ear~, iRc:: 
mafnller fo~ fLife, JRemaintJct to a ~tran!Jet in jfee; b£ 
in lRematnl.ler infeoff~ \!!:enant~ fo~ ~farss, anti mokes Lis 
ber!'; ann if tbe fee patfen, tuaa tbe Gluefiton; anti res 
foUlen it nin not; bp map of jfeoffment it couln not, fo~ 
tbat )Lillerp couln not \1.1o]k, the atcnant fOl ~ears conI: 
ttnutnlJ tn Jjf)o1feffion ; bp map of @lurrenller fitll of tbe 
<!Ellate fo~ ~eat~, it couln 11ot, bccaufe of tue mefln il\emat"
net, anll bp [[lap of ®lant it couIn 110t, becaufe tbere 
couln be no atto~nm£ntt 

Bene[on and Strode; deruant. 

5- T t1> Jl e ([ctrn. tue Court gabe l/ubglllellt in tfJf~ 
flrafe; ann tbe wlJoIe ~ourt uelll, tbat the ~ntrp 

of bim in 1l\emaillller UHHl goon ; fo~ b!, tbe attainller of 
tbe Q!:oPPuOIOct btl) Q.Cffate ia fo~fetten at fe!Common fLaw, 
ann be a W>erfon tJifablctJ to boln it; tbe lLo~n cannot bolD 
it agatntl bi~ own ®~ant, anti tbat tbet£fo~e bCin JRe .. 
matnner t1.Jall enter ! ~be1? belD, tbat tbe Il\ing bnUfng pare 
nonen tbe ([oppbolner, atJailel1 blm not, fOl be couln boln 
tlotbtng be ban befo~e the g,ttainner ;anll tber£fo~e, tf a 
@)urtfltDer lUere mane into. bll) fPan'Oa (tllbere tue QtUffom 
is to furrenller into tbe fPtlnOl) of QCoppbol'Oer~) tbe ~Ut:: 
tenner moult, be ill; tbcp belli, tbut a i'~erentment in tbe 
Cltoutt ia not necctratp, tbat being onlp to infolm tbe 
JL,o~n: ~bep beiD tf)at if In tue tbirn iRefolutfon of Pod
ger'a (!Cafe, tl)c:<!Etlute ball beett to bqJin upon a jfoJfetture, 
it WoulD commence p~efentlp; ann fatn, tbat tf a 11011) 
balling Bona & CateJla Felonum makea tllLeafe fo~ t0COtg ; 
ilnn after malte£; anotber JLeafe to commence after [)eter~ 
mination, .Jfo~feiture, &c. of tOe firft; ann tbeJ1tJfee 
~a'O been nttntnttn of jfelollp, tbat bert tOe fcconn ~erlU 

woulD 
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\tloldll commence; but if tbe JLO~ll ball not ban tbe JreIOU'f:j 
~oob5j it wouitl not ; becaufe tbat tben tbe fitll ~tlatt 
falling to a ~tranget, ann not c~ttttgutaJing in tbe jf'tee, 
fJoln, wouln baDe <ltonttnnante. mbetefo~e, &c. I Bulft. 13. 

Perry and Bowyer .. 

Jones 196. 5. T fl> 3J ~ ~etm, tbe ([are between Perry ann Bow;. 
yer tuaa arguen bp Holt fo~ tbe li3laintHf, anll 

Saunders fOl tbe [>efenllant; anti Holt arguen, , 
~bat lIn'toIlment is necelfarp; ann wbere tbe JLaw tee 

quire!; ,31nrollments, tbat in all Qtafcfj it llJall relate. ')5e= 
fo~'e :2 7 H. B. Jintollment waf) necetfar!, but in twa qrafes, 
fira of tbe Ilting, fcronn of Rerogni~ance~; in botb 
'lDbicb ~areg t~ere aJaU be Relatton. 

3lf there fiJall be Relation b!, ~ommon lLaw, lbbP not 
Ill' alt of Watlfattlcl1t: a Recoljnt;-ance taken befo~e a 
31ull!Je out of ([OUtt, ann fn [tacation, lIJall relate; ann 
etten Hob. 195, 22~. 2 loft. 674. 2 And. 160. aftertuartJfJ 
P. 34 Car. 2. tbc!' tJeclaren ,t,btir ~pinionp that @>ale b1' 
qc ommiffioncrs, if of llan~, ougbt to be bp ()een ental" 
leD, anll fa boin if otbectutfe; anti tbat tbi~ nepentJ~ upon 
tOe Different ~enntng of the ~tatute from tbat of lln;: 
[aliment; tbt!' beltaltketutfe, tbat bere llJall be no Relation. 

Saunders \rIent upon tbe [[1o~tJf5 of 13 Eliz. that Q!:om= 
mtffionera babe w>otner to fell bp iI)eeb tn'Denten, anll in:: 
rollen; fo tbat tOe tJnroument ip necetfar!" being a J1!lart 
of tbeir Gutbo~itp, tuf}tcb hl not compleat tnitbout it; that 
bete neellS no JRelattotl ftom the JlnroUment to toe ~ealtnlJ 
of tbe iDeeD, fo~ it tball relate bhJber, viz. from the 'l6ank
rupt'fj firff 'J5ecoming a '15ankrupt. (tbe @>tatute Cap~ bp 
IDeetJ ("roll en, flUt appoinu; no ~ime; fo 3lntollment rna!, be 
febfn ~earp after; wbich if it tboulta relate, woulta be full of 
31ncontJenience. Gll to the (Ztafe of tbe ILttng, be fap'S tbe 
]lntetcll patretb p~efentlp, ann tbat tbe lLacbca of tile 
Ilttnn'~ ®fficer tl)all not butt bim. lPe Caps, 3'!Ul1gmcnts, 
lL\ecogniiances, &c. are juntcfal a(ts in €otJtt) ann (ball 
telate in jf abour of Qtlerkp, wbo tho' tbe!, paCt; tn ~etmt 
~ime, enter tbem up in dtllcation. l!Je (Onfill£ren wbom 
tbe ')5arnafnce fiJouln be tn ftom; anti it feem'n to biUl 
{w fiJonlta be in tbe pon bl' tbe etatute. 

Bettifoa 
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Betti[on and El ways; puis. 

7. B~ron anb Jreme ~enants in @)pecial 'QCail, of tbe 
Wlobtfion of tbe f1>u~banb, ,babe ]ttrue; tbe 'leits 

ton nies, tbe ]ttrue lebiea a line to a ettanget; tbe 
Jreme lear.~s fo~ Ortp t@ears, anti nies t 3tbc ilueRfon 
was, wbetber tbe <!Effate-tau betng barrell, but not fpent, 
tbiS Leafc (o~ fi~tl' ~eatS fiJall be goon agail111 the <!tonus 
fee. Wallop arguen it wouln not, (o~ tbougb be al1mtt: 
ten it no Dtfronttnuance o~ ")5ar wit bin 11 H. 7. pet it 
lna1J an ~lienatton witbin tfJe 3lntent ann <!EqUftp of that 
etatute; be tboUlJbt it tnouln binD tbe 31true, if it baJJ 
been an (faate.tail out of tbe etatute; be ctten 3 Rep. 
50. 2 Leon. 168. 2 Car. 692. Jones 60. Br. 27. but tooft 
no Difference betlneen a' ample Demife bp .DeeD fOl II 
fJunbJen t@ears, anti a Demife bp 1ftn'c, fur conceffit, witfJ 
1Rfl1ber (01 a bUnblel1 ~eat£i; anb, fa tn, that neitber bill 
tbe 3/ubges in Crocker ann Kelfey'tS <!Cafe, 2 Cr. 692. 
flbe 3lulfices fain tbe 1R~rolutiOlt of Crocker ann Kelfey'~ 
Q!afe lnent ber1' far; 'ann petbaps, if to be anjugttelJ 
at tbts IDap, it lUouln be conteat!'. Saunders atguelJ, 
tbat it was no lLeafe witbin tbe II H. 7. ta gibe an1' 
<!Entr1' to tbe lUbe in ~atf, {lecaufe n~itber 15 aD. no~ iDtf .. 
continuance; tben be l1ilferencel1 it from a lLeafe !llape bl' 
f!Cenant fa: ILife, lnbfcb is abfolut£lp netermin£~ bl' biG 
IDeatb ; but a l.eafe bp ~enant fn ~atl (as JF'eme conti· 
nues, tbe JFtne notlUitbllanDfng) is but boinable, anll map 
be mane goon at tbe (!fleHion of tbe ]jffue; lnbtcb (!flec
tion biS amlJnee batb not; anti relten mafnlp upon tbe 
gutbo~ftp of Crocker ann Kelfey'~ <!t a fe, 2. Cr. 692. 
gntl etteO Br. Acceptance, '3, 14. 21 H. 7. 38• 3 Rep. 
64' 

'The 
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crhe King and Leaver. ' 

8. LEaver bab 31Ub~meut giben agafna bim upon an lin:: 
. tlHfment of 13arrett1' in the ~ount1'~alatine of Lan. 

cafter~ taken b efole lofiice£; of tbe JPeate, ann temouetr 
Ilefo~e the ~untce~ ad placita tenel'ld" b1' Certiorari; ann 
fjereupon a mrit of <ZJ;tro~ b~ougbt, wbiCh reciteD a Qton, 
lltctton, &c. befo~e A. ann B.3Juffices of Oyer anti Ter
mer, ann ~aol=tlelil1erp, nec non ad alia, &c. wbicb tuas 
bolnen to be an til [[1rtt, ann tbe 1Reco~n not remoUen; 
fo~ 3Jullice~ of QDaol='OeUUer1' anO Oyer anD Terminer can= 
ltot bolb }Dlea, but of ]Inniffments taken befo~e tlJemfeftJes, 
anti caltllot fenb mannaton? [[(ritg; but the 9\Ufttces ad 
placita tenend'infra Comitat' Palat' Lancafl:' fitting bp 
J&)atent map., anll ntb: 131' <rtirtue whereof the Reco~iJ 
was befo1e tbem in tbat <ltapacitp, wbicb tbe [[lttt oC 
~tto~ mentfonf' not; ann tberero~e UI. 

. " 

Walborough and Saltingftone, 

9· p1l8intif neclart~ tbat be ban taken out or R. B. 
a Latitat acetiam bj1J~ fo~ 119 1. ag'afnll one Ware; 

anb tbat ttrts tuas neHUereb to the Defennant, tubo took 
Ware; ann thereupon tbe l\1llainttff fllen an Habeas Cor
pus, anti tbat iDefennant retutnel.1 tbat be bab taken Ware 
upon, &c. at the 19latntiff's Suit fo~ 19 1. upon· tvbtcb 
Ware put in but common 15ail, wIJcrcb1'. &c. hereupon a 
fpecfal tUerniff tuas founD, bom tbat tbe W'lainttff 21 Jan. 
took out a Latitat, &c. Tefre 28 November, &c. gun if 
tbf~ were the fame [[ltft~ ann fufficfent, &c. boftJ£n, tbat 
tbe ginning' of tbe 31ur1' fi)aU not Nejubice the l!>attp; 
ilnb that tbe Cltourfe Of the <!tOlltt being' to take out 
imltitS in (llacatfotl, tYCellc tbe tiCerm befolc, tbat tue 
11unges will take mottce of that: ann fato, bow UJat if 
be ban pleanen it, a~ taken out 2 ( January, '(terre tbe 
~8 of November, it wouln baUe been unquefiionablp goon; 
ann that it fiJouIl.1 be fa nom, tbe <a:otttfe being' knotnll~ 
3iu.gmcnt pro Quer. nifi. 

J 

Ana .. 
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Anonymus. 

10. TlRerpafs anlJ falfe ~mp~ifotlt1teitt fOl. nrrcfifnJJ'; 
ann netafnfng tbe J;>laflltiff till be patl.1 30 I. De= 

fcnlHlllt pleaD» tbnt tbe '([own of NewcafiIe i~ an antient 
iE:omll, bJberetn tbe Mayor and Aldenrien ~tme {mme. 
mO~HlI, &c. ban a JFait; to lnbicb a 4.Iolltt of 19ipotnl.1etS 
to be belD bcfo~e tbe Mayor mil~ tncinent, ann tbat in tbe 
fain <ll:olltt, bp lReafoll of a certain ClColttract in tOe fain 
jfatr bp t[Je 19Iail1tiff, mitb a taliter proceff. foit, an'O fa 
Jullifie~ bp )Reafon of 19~o(efS from tbe faio <ll:aurt. <!Er· 
reptton taken firff, fo~ tbat tbe (tOUtt t~ fain to be bol'Oen 
lJefo~e tbe Mayor; ann it ougOt to be befo~e tbe Steward, 
unleflS 'bp ([ullom, quod eonceffom fuit. SlecollbI!" fO~ 
tbat 'tia fatD be \riag rbntgen bp Reafon of a (ltontraff o~ 
9greement ill tbe fame affair, but batb not fap cOltcerninil 
illl!, ttbfllg bougbt o~ foIn, o~ ariLing lnitbtn tbe .fafr 5 
ilnn it migbt be fo~ JLan11 o~ otbet ~attetg, ani) (0 not 
triable; qood eonceifum fuit: ~ben <!f~eeptton ma~ taken 
14 tbe Declaration of tbe Wlnil1titf, Inbftb Inag ql1eritur 
quare com fOI pro eo quod; anti a~ to tbe Br1l ~refparg; 
tbat tbep feemr'O to tbink ill; but bEing follotnen, nec non 
tbe JjDIaintfff imprifonavit, &e. tbep took nee not to be~ 
gin a nelU er::omplafnt, fo goo'O enougb. ani) fai'O, tbe!, 
(Olllt, not 'Of(fingufff) tbi£; <.!rafe from tbe ([are of toe 
Madhalfea, mbere toe!, ate bounD to take .motter tuGetijcc 
tbe )1!>actiffJ be of tbe il)on[~, o~ not; Co berebp tbe!, 
ougbt to take .mottee, woetner it nrtfe intra Jurifdici:onem 
Curicr o~ not:; 'anb bere it not appearing tbat it 11f'O, tbe 
Wffiett ifS punifiJabfe. 

Freen} and Dane. 

I r. .p ILnfntiff b~oulJbt an 9ffiolt of tte <1tare~ an'O ne-
elareD, botu tunt be tnafS feireD of tEnce ~eat~, 

fn Cueb n }1!>art of tbe atbuttb, belonginlJ to an anticnt 
~elfualJe, an'O tbnt tbe Defenl1ant nfuurfJen bim, &e. 
(!f~ception taken, Brlt, fo~ tbat be llJem~ not tbat be batb 
repofren tbe[e ~eat~, belD a goon <!E~ceptfon; anD to at 
be ottgbt a~ \l.wll to llJetu it in an Action fur Cafe, as 

F upon 
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upon a Prohibition. 0econnIp, Eat tbnt be Plefctibeu 
tbnt be tuan fdfen of tb~ee ~eata appertaining to an 
J1>oufe, tuberea~ be ougbt to fap of an !poure to tnbfcb tOe 
eeat~ tuere appertaining; ilnO it lllas fafn tn tbtfj ClCafe, 
tbat tbe jpreebolO of a @>rat map be in on£, tbo' all tue 
(lCbutCb beOlles be in tbe War ron ; becaufe CZl:burcbes are 
of .lLap jfounnation, anb tbe li!latrolt migOt at firff 
erupt it; but tbip tlJaU not be tntent'letJ, llulefss fpe
t{allp fiJ£tul1. 

Roe and Marihall. 

12. C®benant to pap fo~ tOe better ~tlppo~t ann ~11{It~ 
tenance of bhl [[life 200 J. \tlitbin tlUo ~earg 

uert aftet be aJan be rtqutren., to ftlCb ~errons as fiJe 
llJall bp Deen feaIeti ann l1eUllereti in JP~erence of tb~ee 
[[litnelfes, affilJl1 anti appoint. @)be notb appoint 200 l. 
to be patn to A. anti l1ie~ befo~e Eotice to tbeQtobenan~ 
to~; after bet Deatb tOe!, !Jibe motice, be paps it not! 
(lbe £Oueaton tuas, mbetber tOig beina fO~ ber S5Uppo~t 
anti ~aintenance, tbe Jaotfce ougbt not to be in b. 
J!..tfe:ttm£; per Curiam tt neetl not • 

• 

Term. 
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X Herring and Brown" 

I. U ~ ID fl a 'fpeCfalaterbfCf tbe €are 1tla~, £lDric 
. fcireb of lLanb~ in jfee malJe a Jfeotfment to 

tbe mre of btmrelf fo~ Life, iRemainl1er to 
~ anotbcr in 'Ql::ail, ~·c. tDitb a Wotucr of Bello

cation IIp Deel1 {calell bcfo~e Uno. alitnetTes, tl~ bp [[lill 
fealell bp one [[lit~rS., ttemmt fo~ lLtt'e iellies a Jrine, 
ann aftet bp Dee'b l1ttlate~, tbitt tbe dUe of tbeJrine i~ 
~o bim anll bia lPeit£J; anl1lUbeNJel: bp lellpinlJ the gine, 
tbe l~o\lJer of lRebocatfon be not e~tingui6Jeb, fo that the 
,Declaration bp iDeen tOUle!i too late, tna~ the main ilu'c':: 
Htoil. anll bete ttl tlJts flee£e, tuaa a ClCafe bettueen Wix
on an11 Vincent. Trin. 26 Car. 2. R. B. Rot. 960. mueb 
fnfiffen on ; tuIJicl) tl1a~, tbat A. mane a JF'eotfment to the 
mfe of B. ann ttc IPcira of btr; 13obp, with }i!lotner to 
teuoke bp Deen ; anll be coucnantelJ to leup a jfine, ann 
i,lfter the jfine ttm~ lemen to other <r1fe~! 'ijt~iJl was una 
voce atlJutllJcn a lRebOUltlon; ann pet bp the €obenant 
tbere tuaa 110 lRebocation, ,ItO~ tbe jftne wa~ no DeeD; 
hut It tua~ aU looken on as one act ; puis. 

F 2 B'ettifon 
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Betti[on and EI ways; deq;ant. 

2. T Ij> ]I 0 CZJ:nr~ tuas arguetl again tbi~ ~erm 111.' 
Holt fo~ tOe l}!)lainttff, that ft fa a bottl ll.'eaCe, 

anti witbin tOe Stat. of H. 7. O~ boln bl' tbe Dentb of tbe 
.feme; fo~ ~e fatn tOe 3Jntellt of tbe @)tatute wag to put 
Cucb jfeme into tbe ([onn(tfon of €enant fo~ ILlfr', fa tbat 
bet gcta couln nOt be mo~e p~eJunfcfal to tbem in JRebetor 
fion, tben tbe gets of a bate atenant fo~ ILife, &c. anb 
[iten tbe 'l5oolts ut fupra per Wallop. Pol1exfen faiD, 
tlJat it was not tbe Defign of tbe ~tatute to put tDe 
Jreme fnto tbe ~tate of a bate ~enant (01 lLtfe, but 
tbat tbe lLeaCe ttJas 11010able onlp at tbe <!Elraton of tbe 
]tfue. 11>£ Cato, tbat bfs lLeaCe was not witbin tbe ~fC# 
[bief tbe @tatute intenOe'O tbe p~o11ining fo~; becauCe tbe 
31fi11c, if fo~ bts ')Senefit, migbt malte gootl tbe lLeafe b,., 
gcceptance; if fO~ bts; iDifallbantage be mtgOt o11oib it bp 
bis (lEntrp, wbttO bere be couln not; becftufe be baD parteD 
witb biS Q,ffiate, anb tOcp fh RemainDer couln not~ becauCe 
tOe (time fSltot pet come, anb it tuoulD babe been boiO 
ilgainff tbrnl in lRemaitltJer b£f~e tfje @tatute; anb ~e re .. 
Uen upon tbe Qtafe of Crocker anti Kelfy, &c. tn Micb. 
Term lafi ; ilD~\1ereb 1ul1IJmrnt fo~ DefenDant, niG. 3In 
tbis QtaCe the ([ourt Caib, tbat no ILrare tbougb ro~ 500 
~ears, createb bp a Jteme 3lo'ntteCs, bp [)eeb fs a .trOl~ 
frUure, betaufe tbe Jt)elt mfgbt aboitl it, ut Trevor dixit~ 
quod ego non rnemini. 

Scobell and Skelton. 

~. 1m an grtfon fUf Qtafe, fo~ tb~o\tling- iDirt, &c. tuta 
a .fountailt; ~e tJecfares tbat be mas fdCeb of a 

~£truajJe o~ ~ehetnent, anll tbat be fll1n aU, &c. bp bll1l" 
(elf 01 ~erbants ball fetcbetJ [[later, &c. (!f.rception 
taken tbat ~elfuatJe Ol firenement t~ uncettain, ann fa bp 
f)fmfelf O~ @>erbDnta, but not allolneb; but tbe 3lutlgmcnt 
lUas arrefie'b fo~ not fiJelDlnlJ bow ffiCe'b; fOl tmlefa be 
b)al1 fetfen tn Jfee, be couln not p~efctfbr. ~obell Bgafn 
tp tremain, ann tbe <ltourt bell1 tf)eit COlmer i)piufon. 

:2 Collet 
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Collet and CoHer. 

4· C\ llet'mObetl ro~ a~~obibit{Oll to tbe CZI:ottr't Of -:-- Jones :;'13' 

anti fuggefteb tbat upon tbe ~atttage of bet Ea· 
'tbet ann ~otbet, certain JLantus were rettlen upon them 
to~ tbeit ILt\1e~, JRemainbcr to tbe lieft ann reconlJ @boll in 
(;Loti, JRemall1tJet ta tb£fr Daunhtrl:s in (taU; anb botu 
tbat tbe!' bab tb~ee Oaugbter~, ann "0 @>on, attn, tbat tbe 
@>pitttual (ltOUtt ex officio p~oceebtb og€lfnft tbem ft.1~ on 
tnc.t(f~OuS ~atr(€lIJ'e, viz. fo~ mat~~'t111 tfJe @>(Ller of bie 
fo.~met [[life, which tbe jfatbet,anb ~otbet tonfetreb; ,wbeu:: 
tole tbep in tbe e>pfrftual Q!:ourt wets p~oceebing to • 
. i)tlJo~ce, tilberebp tbe U'lafntitf wontb be, bll(tatntren, Ort\1 
to bianberitetl of bet Bemainber ttl Qtau, tuberefo~e fiJe 
tame & pro in'tereffe ruo 'p~a!,eb a t0iobibition; I1tl~ tbe 
.Ql:ourt ratll, tbi" tnaS1llot fufficfcnt SJattet of @;ullgeftion, 
fo~ bcte tDe!' beln notl\i)lca ,llf tbe ~eltlp01al J/nberitance 
l1irettl!', but confequctttianp; f~~ tubicb if tb.ep (baulll b~ 
P~obtbttdl~ tbep tDoulD bnu'e, Itotbihg len; but tbe czrourt 
oJberen tbemto rua~retl, tfJat tbfn tn.a~ a CltollttllJance bel' 
ttveen tbe jfatber iln'D the ~otbet to bUlnberft tbeit 
Dauabtet~, nnb fo tbe!, mi6bt b~in!J tbllt ~ofltt into (f.ra t 

rulnation t ~ftetltJarn£l it \na~ mObeb again, anD tbe 
<!tourt al1tJiCeil tbem to trp tnbetbet tbe latber fua~ CUfC 
mOttteb to {Jig ttmife'S @lttlft,O~ not, in a feignel1 3llTue ; 
tnbtcb tbe <!tounfd feemilllJ to refure, t6ep lJilbetbem ~tmg 
to l1Jew <!taufe; tuberefolc a ~~Obtbftion "louIn not Ilo~ 
tHi Mich. Term; ann aU ftbfnga to nu!, i'n tb'e mean 
'ijCime. 

Watkinfoh and Murgattoy. 

5. WAllOP moben fo~ a l\!)~obfbitfon tll tbe <l!oI10ao, ~ Jones 19"' 
r1' at York, wbere tbe!, ll~oCeeil£lJ agalha. tOe 

{1t1ch~ fOl mattptng I)fg 'W~otbet'~ iDaullbter, ann infilieD 
tlJilt it wo~ out of tbe lLebitical Degree,; ; anb eiteb tbe 
9utbolttp of Epifcopiu9,&C. ahl1 ut~en wp JLo~n Vaughan, 
tlJBt tbe ~empo~aI ([ourtG in fucb ~area ban rent l13~obt& 
fJttion~ ; but nftet tbtfJ tua~ tl1lice mOllen, tOe Court be~ 

fltea 
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nfell granting a ~~obtbitiot1; ann fatn, tbat it wag it 
Q[:aufe of tbeir Qtol1urance; anll tbat if there were ClCaufe, 
tbrp mtabt rue to tbe lltinJJ fo~ -ft Q!ommiffion of De· 
lelJate~>t 

Gra yes and Maddi{on. 

-6. U ~ go m a ~atriage ~ettlement? tfie G)p"fnio." ~r 
tbe ~OUtt tuas; beaten upon tbl~ <Ztlaufe: It IS 

further agreed, and the true Intent and Meaning of the 
Parties, is, that the State and Tenn of forty Years, (wbicb 
toas Umiten after an efpectal fll:ail ~ale to tbe IPUg" 
bonn alln Wffe) is Hmited upon Trufi and Confidence, that: 
the faid Truftees flull out of the Ulues and Profits of the 
Lands pay; if (no Iffue Male living) if Ohe Daughter 
5000 I. if two or more 6coo J. to be divided Share ancl 
Share alike among the Daughters j and jf any of them 
die, to the furviving.. €be f'pU9bann ann [[tife baue J/r .. 
Cue t\\1'O Daugbtet9, tbe mife bfes, anb tben one of tbe 
IDaugbters l1i-es, being (eben t0ear~ oIn; tbe m.ucllton tuag, 
'lnbrtbet tlJe futbfbing i)auglJter tlJoultJ babe 50dO 1. Ol 
6000. Pol1exfen argue'll, tbnt tbe ")oulb babe but 5000 I. fo~ 
tbat tbi£; ~on£!, ma~ to belt in bet a~ 11 certatn Jlnteretf, 
not till after tbe Deatb of tbe .fatber., (though it was to 
be paid at the Day of Marriage, or Age of One' and twen
ty Years;) on11 tbat in tbe mean fil:tme tt wag amblda~ 
to~p, beraufe tbe ~erm W,Ul not to commence till after 
bf~ Deatb, ,lltn tbe 9).3ohep tuas to be, raffen out of tbe 
311fuea anti ~lOfit9 of tbe lLanO; ann be aSkeb, if tbe 
iDaugbtcr ban nien, lUling bet .farber, anti being ~{Ucnt!'s 
one at {Jcr DraW, 11.)(111 it lJo to bet ~.tccutol~ f nnn tbe 
([ourt toUl fJtm it OJouIll; anb fain, tbat wbere tbe jfatber 
is to pap in futb a @)ettlement at tbe Dal' of ~atriage o~ 
'\!etuentp onf ~earg, tbat If fi)e attain ~l11entp,one t0ear.G., 
(lnn nO£9 not nnntp, pet be Uluff pap tbe @o~tton, o~ eire 
tbe ~turte(,G map go into ~bancet!', ann tbep lUill berefe 
t[)cm tbe <lEnate to ratre tbe lIDo~tton+ Qnn tbounu it be 
faib, . brrebp Qrbfli.'llen mill be encouragen to btfobe!" onD 
mattp lUithout Jj)arent~ ~oltfcnt ; tbe fame IDbjectton map' 
be mane of tbe ~on£) ; but tOts ig tOe ]ntelltfOlt Of t[Je 
teftttfe~, ann fa b~ <lE~pccience It appeacfj eUcrp IDa1'. 

anti 
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9nn tbe Chief JufHee tem£mb~cn tbe ([afe of Stowe]] tn 
([bancer!', Inbo Ina£) to gibe, tf one VaurrI]ter, 100001. if 
Uno iDaurrbter£)., 120001. if tb~Cf IDauglJter~ 20000 I. be 
fJall tblce l'>augotera, anll 011£ l1p'O; anll tbe ID.ueftton 
Ina£), if tbe Una llJaU babe 12000 I. Ol 20000]. ann De
neen toat tbe!' tlJoulll ba\H~ 20000 1. ann fo bere tn the 
Plincfpal QL:afe toc!' gabe their ®ptnton, feil. Chief J uftiee 
Raymond ann Dolbin. Jones fcemetl econtra, tbat tbe 
iDaugbter: llJouln baue but 6000 1. 

Wedgewood and Bayly. 

i· W B 31 'Ql: of <!frrol upon a :!ul1gment tn C. 8:' in Raym. 46), 
([tOber, wbere after [[erlliii one of tbe JPlain" 

ttff~ (orne£) ann fuggcll£) toat bfg Jrello;u ig nean, anll 
that p~apg be as 4Surbi\lo~ map babe 31ubgment, anti bflbit 
tiJete ; but toe <!tOUtt oete, feil. Pemberton Cbief J uftice, 
Jones., Raymond, ann Dolbin lUcre of ®ptnton toat tbe 
3!ungment fiJouIn be rcberfcD matnI!, upon tue i3.eafon ttl 
Read anb Redman'g ClCafe, 10 Rep. 134. Hutton 37. Hob. 
2. 87. 2 Cr. 19- were dteb; ann tbe QI:afes in 1 Cr. 145 ~ 
574, 62 5. ann 2 Cr. 556. al1ftuerelJ, 2 BuHr. 262. not al .. 
lomeD; but tbougbt bp Pemberton tbat Cook'g IDptniott 
tbere., Ulq5l mttlaken b!, tbe lRepoltec, anb fo it tna.a t(1I 

bcrfetl. 

AnonY111US. 

8. I Ja <Irobentlnt ~Infntiff neclare~, tOnt tnT)crrak1 {Je ttlnll 
. tip aiJccement to babe feben IlDartfj of tf]e ®Ntr.:t), 

in £igbt JPart!) to be nt\Jincn., Inbfcb DcfentHmt bClrtlJ i1 
'}l3~e\Uft tlJoulO make, fo~ fa long 'Ql:,tme, ftJewtng it, tOllt 
UJC iDefcn1Jilllt lJlltl mi~En Il)opa amon~ bf.a ~alt, ann nf· 
fiO'lHi t{Jts fOl '!5~eacu of Qtobemmt, (tbe JjDlatntfff buptua 
tr)C ~~atng to gibe lUarm to biS <!COh1~, ml)ieb beiUiJ 
Uli:ren tnltb Il)opa tbep woulO It!Jt cat:) ]it war; mourn 
ttntce tn arrcff of ]utlgment, tOot Covenant bin not fte tn 
tuta QI:nfe, but affton fur QJ:afe; fOl tlJat {Je petfo?UH.:l.l bis 
Covenant, ann tJeHuetctl bim tbe ~?uinG, fia tf)CP were 
\l.:bm tbep becanre ®~iltil~ ; but tbe ([ollrt belO it i1 1l3~£at[) 

or 



Term. Parch. 34 Car. 2. R. B. 

of Covenant, anll faill, tbat tbh; i)eHbftp wng not ae,. 
co~nfl1g to tbe ]ntentiol1 of tbe ~artfeg, ann tbe ~ill1lter 
Of tbe ([obenallt. ann fatn. if one (oll£110nt to lea be all 
tbe '([imber upon tbe ®~ounl1 at tbe c.!Erpirnttolt of a 
flCerm, ann after cut it boron, 'tfg a 'JB~eacb of ([obe,. 
uant, tbougb· be carrp it not awap ; but if a 0tranrrcr 
Ctlt it boron, 'fia no ']3~eacb of ([Ollfnant. ~o if \!Colle. 
ltant be to beliber an Il)o~re, ann tbe Def£l1tJant palCon ann 
tben neliber btm, QrObemmt Ite~+ 

Lord Shaftesbury and Craddock. 

9· A fZttfOlt of Scandalum Magnatum fo~ [[lo~t1S in Lon-
don, ann tbe Venire tuaa latn tbtte bv. mp JLo~D 

Shaftesbury; upon \tlbicb tbe IDefen'Oant mOben, tbilt b!, 
)Rearon of tbe great 31nterefi of mp Lord in London, be 
coulll not babe an inllitferfllt '{!trial; anll berettpon fileb 
febetal affibabfta, tbat mp lLoto'g Qtounrel mllJbt babe 
1l!:ime to anrtner tbem; anti' at tbe IDal' appointeb, tlJefe 
9Jlibabfts were rea'O, ann tbel' tuere tbe affinabit~ Of reo: 
beral ~errona of <!l:rentt, ltlbo rtuo~e tbel' belfeue'O bp 11\etl" 
fon of mp ILO~'O, &c. tOete couln not be an inbifferent 
f!Crial ; tubereupon aftet ([Dunfd {Ja'O berp mucb IabourctJ 
tbe ~attet on botb ~itle~, tbe <1tOtltt neclaten tDat tbe 
)LopinlT of tbe Venire in trLlufito~l' tlCtfon~ tua~ DiCcre:: 
tiouat!'; ann upon 10~ecenentf5 b~ollgbt bl' Serjeant Jeffe
ries, as Lord Sa1isbury'~ ~are in Hale'S 'ijLime, &c. tubtre 
mo~tJ~ lUete lain bl' mp JLo~n in one ~OUl1tl'; pet tbe 
<!tourt aIteren it to anotber, tnbicb tbep Ukelllife nita Oere ; 
tllle'O that mp lLo~n mtlJbt babe b{~ QfleCiioll to lop it in 
aup otbet Qrountp til England; but not tn London o~ 
Middlefex; puis JLo~'D Shaftesbury nnlJ Graham. 

4 Cole 
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Cole and Ireland. 

10. T rp 31 e <!tare bailing been tlften argtltlY, lUa~ Jones. 

nOlD arguetl b)! Pollexfen ro~ tbe t91afntttf, ann iO:~~~~~'. 
Saunders ro~ the iDetenllont: gnll tbe muefffolt b.la~ no 
mOle tban tbiS, wbetber after tbe @)tatute af :2 E. 3. 12. 

anti 14 E. l' 9· tbe IlUng migbt leafe Hundreds fo~ JL~re 
Ol tgeata, o~ feber tbem ftom tbe QCountteg, tubicb were 
hOt out of tbe <!trown, in Eec, at tbe fll:ime of tbofe 
§Statutea. ann -tbe QCourt after great Delfberation were 
of "pinton, tbat -tJ? tbofe !affS, Jt>unn~en~ ate anlle.teD to 
tbe ([ountfe~, ann tbat lLetters W>atcnt of tbemaf:: 
terwatna babe been, anti are boitl; wbetefo~e toe!, gabe 
3Jungment fO~ tbe Ij)lafntUf againft Ireland tbe J;)atentee. 
gcco~tJin~ to tbe IDpfntoll of Coke, I R.oll 119. 4 Infr. 
267. anti aCCo!tJing to a 1R.efolutton of the Exchequer 
'9 June 1675. in tbe ~are of tbe fame Ireland ann Buck .. 
hery. 

Percival and Crifp; devant. 

I I. T 11> 310 <!tare Wall argueb bJ? Pollexfen to~ tDt JOlies. 

~Iatntiff, anb Holt fo~ tbe Defen'bant.. ann toe 
Recorder put tbi~ QCafe, @)Uppofe one bieg, babfng an 
Q!;{fate of 900 1. tOe [mife batb 3001. if tblte <ZCbtln~en 
tbe)! babe 100 I. a·pfece, antl tben fiJe fiJall baDe tbe otbet 
300 1. in bet own JRfgbt, aa atlmtnttlratrt.t, wbfcb is till~ 
rearonable: lin tlJhl ([afe 'twas bolDen, tbe fl)cir fiJaU 
come in fOl big IDebioentl, tbougb JLaRiJa l1efcenl1 ; fo~ it 
IDefcent is no £iobanCemel1t, anti be nectl not put tbem fn 
Hotchpot; ad;ornatur : J1t wag a'Ojungell (aa tlJis ([afe 
lUna) fo~ tOe llDlatntftf, fo~ 'ttua~ atlmtttetl upon lPleatling', 
tl)at tfJe Qtuffom of London fo~ nibfntng fntellatea <!Eftat£a, 
lUaa otl)ctwife than bp tOat ~tntute ; but tubetber in n 
like ([afe otbCtllltfe pleotJrtJ tl)c!, 'WoulD babe giben fucO 
]UlJnmcnt, ~p;re, tbougb tbe <!Court fai'o no fllC!) 
~bing ; but afterl1Hlttlll Pemberton anb Jones fain. tf)i1t 
tbep gabe tbeir Jiungment upon tbe g'@etit~ of tOe ~ilufe, 
b!, iReafol1 of tue r.!)~Ouifo, ann not fo~ Wir~pfeatJlng) 
wbicb migbt babe been amenoeO. DecreeD aftettnatn,~ tn 
Ql:b.ancerp, tbflt tbe anmint(fratof~ li!lart tuna wttfJin tl)e 

G <rrUffom, 
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Jones 195. 

Qtuftom, anb not liable to a iDiirfbutfon upon tbe eta:: 
tute; anti tbep telleD upon tbts £lDptnton in R. B. Trin. 
1~ Car. 2. a ~~Obtbftton tuaS3 gtantetl ; lUbere tn a lilte 
ClCafe tbep fuetl in tbe @)pitttual Qtourt f(J~ a Difttibution. 
13«t notu fee tbe @)tat. of I Jac. 2. 

Clayton and Gillam. 

J 2. IJRerpars ro~ lJiggfng up ~oa~~ b~eakf"J ~iS (tlore, 
. anll cartping alUap tbe )1tloffS, &c. continuand'. 

after ft <rIetlJict, tbat Continuand' fo~ cftrrping awol' fs in; 
but being after a (llerbict, tfJe Cltourt faib tbat it fI)all be 
referteb to tbat W>art or tbe (!I:refpafS, tbat map babe Qton~ 
tinuance; but if it lUete upon a Demurrer, it moulll be 
otbetlUtfe. ete tbe (!tafe of Letchford anll Elliot. Mich. 
16 Car. 2. R. B. tubitb lUag fo~ itb~otuingSS, logs, ann 
otber ~refpalfe£j continuando. Sid. 224, 3 '9, I Vent. 
363. Jones '94, 

N afh and AIhton. 

'3, D (!f '15 ft upon an i'bIigatfon fo~ 1getfolmol1Ce of 
QCobenant~ in an linllenture, mberein two J1)US= 

l1anbf$ being feifeb in lliigbt of tbetr mtbes as Q,t,oparce# 
ners, thep an'D tbeir [[ttbes make a Jreotfment~ anb tabe= 
nant that tbep are able anll map grant tbe !Lanns; anti 
tobenant to make further Qtfurance, if requeffeb tuitbin 
Ceben ~ear9. 'C!l:be IDefenbanf~ mife tunS) within age at 
tbe fil:ime of tbe JTeoffment, anll biea tnttbin feben ~earg> 
leabinIJ 3ltfue a ~on, (but not fountJ tOat fi]e waJJ at age 
at tbe ~tme of {Jer Death o~ not). Fir£[ it was affignen 
fo~ ')5~eacb that tbe [[life lIping, anll JeBbinIJ a @)on an 
Jlnfant, bete is an 31mpoffibilttp of furtber atfurante 
witbin feben ~rars, fo a ')6~eacb; but tOe ([ourt t'litr 
110t allow of tbia, f01 if ale tuna abobe :2 f at tbe ~tme of 
bet Deatb, then tbel' took it to be no 13~eacb. Second 
')5~eacb affillueb wag, tbat thep tuere not able, 1l0l couln 
grunt, &c. at tbe ([:tmc, nOl anl' one of them eaa the 
~[to~nl) tuere, tbel' o~ fome one of tbem) coulD make it 
jfeotTmcllt, fo~ tbe [[litlcl) were lUitbin age; tberefo~e 
t[Jep couIn not; ann tbe I1Jusban'tl~ couIn not grant tn 
Jfee, being {ciCcn but in JRf6'bt of tbett [[Hues ; \VbteD 
tbe <Ztourt 0iluen. 

~ Anony-
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Anonymus. 

14· T 11) ~ Il>ono~ of PontfraCl is lUitbfn tbe (tount~ 
of York, but boltlen of tbe Dutcbp Of Lanca.,. 

fier. J. S. claim6 to fJecute w>~ocefs tnitbin tbe QColDn 
of PontfraCl, anti blougbt bi6 Englilli 'lim in tbe ~iJan~ 
eetp <!tourt of Lancafrer, againff tbe late eberftf of York 
Inb bf~ ')5ailttr, to account fOl jfeefJ recetbetl in tbe (tolDn 
of Pontfract, fo~ etecuttng ~~ocers ttlttbin tbe ~olt1n of' 
Pontfract. mpon tbtfS Pollexfen mObell fo~ a w>~obibition, 
Firfr, ¢bat tbts if3 euable at lLaw, anb bcrt is no ~attet 
of QEQuitp. Secofully, Jfo~ tbat tbe ~o\tln is out of tbe 
(!tountp ~alattne's 31uriSbHfion, anb tbe ebtriff, &c. libe 
out of it; fo not fuable tbere; lllbereuPOll tbe (!I:ourt o~, 
bereb tbat €aufe be fi)ell1n, ~berefo~e tbe J1!)lobtbttion 
llJoUn) not gOr ..' 

Lord Shaftesbqry and Grayham. 

J 5. LOR D Shaftesbury b~ugbt gctton of Qtonfpfracp a$ 
gatna Grayham, fo~ confpirfng to take alDap bts 

JUfe, perftuabing one Wilkinfon to fUlear againa bim a 
Defign of taking alUap tbe King's Life, anl) fubbett tbe 
Ql5o\lcrnment, &c. [[lbereupott Grayham rtno~e t(Jat if 
anp Cucb €onfpiracp tuas, it \l.la~ in tbe Cl!:ountp of Surry, 
ann not tn London; anb tlDo of tbe [[fttnelTes f\l.lo~e 
tbat tbe}? burn not go into London to !Jibe ~\)(llen£e~ fJa~ 
Iling been barbaroufip ufeb tn tbe late 31ntliffment at tbe 
OJd Baily -' &c. gnb anotber rtno~e tbat Graybam tbe tpe~ 
fen'bant is a ~OJ(cfto~ tn tbe Quo Warranto agatnft tbe 
Qtit!' of London, &c. Jribe otbers ftuo~e prout ag in tbe 
C!l:afe of Cradock; tbe (!Counfel of tbe lLO~b Shaftesbury 
mObeb, tbRt tbfs gction lURa local, anb founnen upon the 
p~efetring of the 31nnfrtmcnt, lUf)lCb wan in Midd lefex ; 
Bnb tbat tbetefo~e as in aU local 2lCf;ionf1, tbe (!Court coult'. 
not remObe it, &c. 

Pemberton Cntb, t!Jat t{)e )Rule \tlbiclJ l\'Obetn~ tbcm 
is1, that tbere be equal '(!CriaI£i, anD that tbCtI?folf, tbougfj 
'" t)ebt upon a ')BonD npon tbe <!Sommon ~ffitlo\)it, tOc!' 

G 4 altc~ 
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nlter not tOe Venue) pet if );)oteItCP, 01 OltP otber rea~ 
fonable ~aufe be (tno~n to tbem, tbep tlo alter tt; nap 
tn Curb QCafcs mbicb are merelp loral, anb tbe Venire 
caullot be nltereO, tbcp wtU upon goon )Rcafon make 
tbem ttp it upon a fetgneb Q1 ttion, (tf 110 QI:onffnt~ tbep 
ItJtII grant ]mparlallce ;) anti DoJbin tememb~eb tve ([afe 
of lJ.,o~tI Gerrard of Bromley, anD Spencer tn t{Je Ex
chequer, ltlben Hale was Chief Baron; tuba upon Uffi. 
babit tbat Lord Gerrard anti Ota ancefio;s bab IHleD 
long tn Lancalliire, anb kept IJrent f1)ofpttafitp, anb biD 
tberp ')SOb!, welcome, &c. anb tbat Spencer 1lla~ a 
Southern Qi5clltIflllan, anD latell' (orne into Lancalbire: 
Hale l1tn not fuffer tOrm to p~oceeD upon tbeir <!E jeff = 
ment in Lancalliire, [JUt mane tbcm ttp it in title feigneb 
~alOl1ll bp a 3!urp of Hartfordfhire. Pemberton faib fur" 
tbrr, tbat tbf~ action ts in it felf tranfito1!', betng but 
in mature of an affton upon tbe <!Cafe; tbat tbe ([onfpi. 
rac!, \l)a~ tOe ([aufe of affton, ann tbat t~e ~~eferrin!J 
tbe 3lntJiffmellt but tn a!Jgral1ation of iDamagcs, aull 
not actionable tnttbout tbc ([onfpiracp P1ecetJiug; tbat 
being ttal1lito~p, tOep mfgbt niter it in ([afe of a ~eer~ 
il$ well ag in otOerg; anb tOat it lUau not ltk, Dfbt up .. 
on a Brco~b mbirb tg local, anb tOep cannot alter it; 
but if one gibe a Retoln in eEtliiJence, 'tiS not local. 
tlLbep allotnen tbe )Rule of Bulwer'g ~are, tbat mbere 
«lCaufe of action arm~~ in tlUo <!tounUes, Il!llatnttff batb 
(!cleilion to lap it itt mOtcb be mill ; tbat ig, it ll)an not 
be (!EcrOl, let bim la!, it in tubicb be mill ; but that mall 
not PlecluDe tbe Q,tourt ; but fo~ Q,tau[e in fome ([are~ 
tbep map alter ft. 'Qrbe (!Court una voce aItcren it to 
Surry, gibtltl! bim ILeabc fOl Renfon Ujc\lln, to lap it in 
illlp otber Qtountp. Sid. 185. 

The 
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'The King and Ri pIey. 

16. S]I Jl\ Francis Withins moben fo~ a Melius inquiren- Jones 198. 

dum upon an lnquetf of felo de fe, fo~ toat be 
lUaa not compos, &c. pet founn feIo de fe; but tbat bi'O 
not fufficientlp appear: '€ben tbep mOben, tbat tbe JLo~tJ 
of tbe ~ano~ tlren !art in obtaining tOe (tlerntff; tubere" 
upon tbe <lrourt gabe tbt~ IDireffion, tbat anminiffration 
fiJoultJ be taken out, anb tbe anmtnUltato~ll tome into 
<!:Court, ann Plap a Certiorari; anb upon tOe Beturn flJew, 
tbat tbep are grfebcn bp it, ann fo traberfe tbe 3!nqutli= 
tfon befo~e tOe <Zto~oner ; ro~ tbep bcln tbat it migbt b~ 
trattetCel1) anb Co or ~leCentmellts in JLeets. 

Dr. Owen and Dr. Stainoe. 

17· DB. Owen mobet. fo~ a Mandamus to be abmftteb Jones 199· 
a W>~ebentYarp in tOe ([burcO of @>t. David'fj, 

anb fet fOltb a QJ:utlom tbat tbep ufen to tbufe i1 @>upers: 
lmmetarp (aU tbe ~laceS) being full), tubo upon tbe Deatb 
of tOe nett i>~ebenDatp ill abmittetl; anti fapS, tOat be 
Inns cbofe a @>upernum£rat~ in tOe ~eat 1658 .. ann tbat 
A. B. 11ie11, ann (tOat [)~. Stainoe tuall anmttteD) ann 
p~apg a Mandamus tbat be mtglJt be aDmitteD; but tbe 
Court \Uouln grant none, but belt! tbe <!Cullom to be boib, 
anb fooltllj, fo! tOat tOete cannot be an (!Electron but tnto 
a boin ~Iace; (,till true in manp @Iaces tbe!' no cOufe a 
}1!)etfon, anti Co it map be an Q1;lectton inceptlbe), mba af .. 
tetmarn~ tOe!, anmit upon a Deatb; but thiS binDS them 
not fo, but that upon tbe ~etron'fj altering bill ~anc 
nerS, &c. tbep map deft anti atlmtt anotber, crpeciaU!' 
1l10ere tbe <!Clecto~s are tOe @atronS), ann tbe ,erCons to 
ft'Omft. 

cot. 
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Col. Birch and Lingen. 

J s. D Qt; 'I1 (!L: upon a 'l5onb, anb a Non en faa-urn 
pleabelJ; anl) fJereupon -a Venire facias to eaure 

tbe llt>arttes to come befol£ bts Jl)fgbncf~ the Lord Pro
teCtor in tbe Upper Bench Wefiminfter· blank Day, & j. 
dem dies giben to tbe otber Ulartp, tfJcp, come abobe tmen" 
tp ~ears after, ann moue tbe ~outt it map be amentJ, 
Ell., anll fap it \tlaSj a lutlgment but of Trio. Term laft; 
anll tbe Court malle a lliule, tbat it be amentletl. ]If tbis 
ball been after tbe Oxford act, no mueftionti~ amenna" 
b.le; but lUbetber amenbable bef01c, ifj tbe m.ueffion; ann 
tbefe 1300kSj lUere etteb, tbat it \llas not amcnDable 
3 Cr. 320, I Cr. 136. 3 Cr. 489, S53, 619- :2 Cr. ~HI, 
32 5, 52 9. Moor ,lO. Stile 339. Pemberton <n:btef 31u::: 
fiice Ceemell to tbtnlt it amennable, anti to be but tbe IDe" 
fault of tbe CZClerlt, anti ro it map be bolpen bp tbe @>ta
tute of H. 6. ~ut Jones ann Dolhin took it to be tbe 
9tuatll of tbe Court, nnb not tbc Dcfault Of tbe (!Clerk; 
anti Catb, tbat it ~tb flot appear, tbat anp Dap tuas gi
ben, o~ a IDay out of 'Qt:erm; but if tbe ([ourt ban 
alllarlleb Die veperis poll, &c. ilnb tbe Qtletlt fJab ClttCt" 
eb Die Quereris, anti fo an infenlible Dap, it ban been (1" 

mtttbable. Dolhin ann Jones feemetl to tbink tbat in 
tbis <!tafe, it betllg in tbe famc ilrc ttu , tbougb it tnete 
not amenllablc, ilnll fo <!Errol, pet tbep map alter it. 
Chief Jufiice lloubUn, if it tnere after ]fullgmellt cntet" 
£~ UPOll lRccOltJ; but Dolbin cUen a €a£e 11l1)cre 'tllla~ 
bone aftet l}!latt of tbe 3lutJ!Jment q:ccutrll; Moor 186. 
~id. 104- 'QI:lllos; bolbrn bp tbe greater IDpfnion, tbnt 
tbi£; ltHIS not amenDable ilp tbe Qrl£tit, mitbout ID~nec 
Qf tbe <Ztpurt; but if bone bp blm (if OccoltJ,nlJ to lLatu) 
~.bep (0"10 not n~tet it, ~ut tbep coulb punUb bitn. ' 
~.. . ..., \ . - , . . 

The 

1 
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'The King and Willmore. 

19· 1m an3lttfo~mation agatnllWHlmore f41l rpiriting 
a ')501', an'D tartpfnll btm tnto Jamaica. Pemberton 

Q!:bfef 31utlfce l1eclot£lJ tbe !Lam to be agtlinft bfm; tt not 
being lalllful to take a QI:biln unner Qge, tbougb be p~eten'D 
to babe no .Jf'rien'D, &c. aub carrp .bHn· alDOl'; fO~ tbat tbe 
l!>arttl.J mhJbt babe bounn· bim out, ann be mal! babe a 
~aner ; if not, be ougbt to be bounn bp a 31ufftce of tfJe 
~£ace, ann fo~ a reafonable QCtme~ Vide Whitlock's MeIDl> 
140 • anb Plad. de M. Bignion. 9 Pleydoir :2 3:2, :2 33. 
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Warren and Verdun. 

I. WAR R E N l1~ougbt an tlppeal agafna Ver': 
dUD, anb p.~aptll to bO it IIp Qttolncp; 
ann a marrant of attolnep lleing P10~ 

, bUteb, tbe Court l1emanl1eb tbem to Plobe 
it; lDbertupon tbe Jl!llaintfff tuas callen anb eramfnelJ, if 
tlJe mabe A. B. bet attozncp; anl1 upon bet raping (0, it 
1Da~ £nougb; anll tben tbe ([ounreJ fo~ tbe ~Iatntiff t£= 
titdl tbe appeal, ann tben tbe Q!ounfel fo~ tbe i!)efenlJant 
pleabeD, anb ;oin£b ]true ; anb afterwarbS tb£ ~£conba:: 
tp arraigneD tbe Defenllant, tuba belli up biS J1>anl1, anti 
pleanen Not guilty. 

Foot againfl Raftall. 

Raym. 472,. 2. plLatntiti neclarel1 tn an Qction of ~tobet fOl cere 
tain ~oobS ; iDefenbant plea'tHl in ')Sar, tbat tbe 

Wlafntiff bab b~oulJbt 'Qtrefpafs vi & armis fOl tb~ fame 
~aon~ agatnll tI)e [)efenbant; attb tbat tbe DefenDant 
bob a [tertliff, ann ]ungment, anb abet~ it to be tbe fame 
<ltaure of Qcttoll, &C. 1ungm£l1t fi actionem predid:am 
rnanutenere debet; tuOrt£upon tbe l\3laftttlff bemUt11. May
nard fO~ tbe ~Iafntiff fato, tbat tulJere tbe ~attp being 
batren tn one action, llJall be barreb tn altotbrr, is intcnb, 
etl In an ~ctfoll of tbe fame <ltonc£rnment, afS a ')Our to 

2 one 
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one G:rerpar~ fa a l)E)ar tn anotber, fo~ tbe fame 1!taktng ; 
but a '1Bar tn (tufpofS i~ not il 1.5ilt in it) etfnue; Ol a 
'lI3nr in ~rou£r fa not a '15ar ill account. an 3lllfant 
nelib£t5 QPoo'O~ mit fJ IJt~ own llJa nnll , gibEn bp bim to 
iUtotbcr, if be bltnu~ {[t£fpnf~ be tutU be harrell; but be 
utap uftertnattlll 'b~tnlJ '([rotler, ann tl)all not; CO ifJllJt~ 
libtr a 15ag £'If cIDoln to J. S. ann aftet b1ing ~terp't1rS, 
anti om barreD, UJaU 1 not b~tl1g qJ::rober, t1~ tlJan 1 be 
tvit().Out mp Bemenp fEll mp~onep. Slnn Maynard faiD 
tbtlt tb£ ~lea tuaa ill tn .rro~m, tbeDefcl1thll1t conclUlJfng 
3iungment Si actio, &c. \Uberer.~ it b~inrr an <!fUoppel, be 
ougUt to IJabe tellen upon tlje )RetolD 'of ttJe <!fftopp£'l; 
but tfJe <!tourt fain aa to tbUt tbe <!tontlufiol1 tuaa lDeU 
enougo, it referreD tI)em to toe lIu'Ogment of tbe QCOUtt 
upon tbe tnbolc W'lea Si aCtionem predict'. 

Holt on tue otbet @>itJe etten Hudron'£{ c[a(e in 4 Rep. 
ann Noy 58. but tbe (lI:ourt faib tbat tn a ~a!'bem a 
fErc(pafS) tuftfj necdfariIp fuppoftn, not fo of a ftrerpaCa 
ill ~toll£r, fo~ tbat 'ClCrober wouln Ifc tubere firtefpafa 
lnouln not. gnb Pemberton (ain t{Jere mouln be a [)if" 
ference, mbrre a RCCObtrp in a ~rerpaf{; tuas pleaDeD tn 
':)Bat ; fo~ tbat it t1)aU be fntennell, tbe~attp tuafj reeom .. 
penceD, ann lllbere a '1Bat ill (tterpar~ fS plcanen in 'J5at : 
teut of till ne~t 'Ql:erm ; puis. 

f Elliot and Be [ey. 
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g. ElRtO~ upon a 3lu'Ogment in C. B. in 'Qt:rerpaf~ attn Jones 214. 

falfe 31mp~ifot1mel1t; tubeteill tbe @Iaintiff' be: Raym. 467. 

tlate11, &c. tbe IDefentJant pleabeb tbilt be tna~ a ~aOlet 
of tbe lLibertp, &c. an11 tbat A. B. 130mr of tbe lLiber# 
tp, took tbe ~lait1tttf bp ij1ittue of 0 [[1attUllt, &c. anb 
tJeIiberen bim to tbe iDefennant, DnD tbnt be aa ®aolet 
took anD lletaincn bim, qu~ eft eadem, &c. ~laintttf res 
pliea, tf)flt be 'Detainen blm, &c. abrque hoc, tbot be took 
bim wttbin tbe llAbcrtp; \nl)ct£upon tbe iDefenbant lJe~ 
mutS~, anti in C. B. n11jutlgcl) ngainfi bim; tubetcupan 
C!frco~ \t1a~ b1ougfJt, ann Sannders fo~ tbe @lail1tttf tn 
C!frto~ fatn, tbe <!tafe t~ tbtf), t(Je {)efennant t~ Ilteepet of 
i1 iIDilOl tnitbtn a lLibettp, tbe ")5attiff of tbe JLibertp at" 
tefill one out of tbe lLibettp, anti b~inll'fj btm tnto it, an11 
beli\let~ bim unto tbe ~aoler tuba tecct\)e~ btm, knotuin~ 

H notbing 
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HottJinlJ of tbe atteff without tbe JLibcctp; tbt£; llJall not 
be ffllfe ]mp~tronmel1t tn tbe ®aol£t, fo~ be \tla~ not lS.ar .. 
tp to to£ ~ltong, o~ p~ibp to artp ([obtn, ilno toe .fLatu 
aJaU ueuer puntaJ one not guilt!' of a lU~Ongful art, o~ 
3rntent; tb£tefo~e, tI)ougb it hUla falfe 3lmp~ifoJ1mfnt in 
tbcl)BaHtif, in tOe ®aolet 'twa~ not t !lOne mal! be guiltp 
of ralfe 3rmp1tfonmcnt, annanotbet not, tbougb be ties 
tain tbe ~etfon attctleo, as if one takes a ~an in a fo .. 
reign <!tountp, ann b~ing bim to tbe @>beriff, tnbo batb a 
mtit anainn bim, ann tbe 8bertff takes bim; tbiS is no 
falfe ]mp~irollm£nt tn tOe @lberitf. Q <!tontlable atreUS 
one tuitbout <taure, tuba reaffs; tbe czronffable calfs A. ta 
aiD . blm, mbo notb fo! A. iSf not punillJable, becaufe be 
nfnit· in amaance of .. a knotun £!Officer, anti mfgbt babe 
been punillJabIe if :be bao refufeD it; befiDeg, tbouffb be 
tnas arrellen out of· tbe .fLtbertp, pet be tuas lowfuU!' ill 
<!E~ecutto", tnben tbtp b~ougbt btm unto tbe lLibertp; anti 
if thep' ban fuffercb bim to bepart, it ban becn an ~fcape ; 
ann iftbe ®aolcr ban refufeb bim, it bab bcen an <!Efeape ; 
tuen to puntllJ tbe oPaolet if be t£fufes btm, fo~ an 
(!;Ccapc, ann fOl (alre J!mp~fronmcnt if be recetbcs bim; ia un, 
teafonable~ ann tbougb tbeit matn )Reofon in C. B. ·lt1as, 
fo~ tbnt tbe'15atutf· of a JLibettp, anb tbe ~ao[et tuete 
but one ~fficcr~ pet 'tta plain tbat iSf a SJt?itlake, as mati 
fain bece bp tbe ([ollrt; ann tb£p fain tbat in tbf~ <!Cafe 
tOe QDaolec fiJouln be puntfiJen, fo~ boing but btG Dut!', 
llttn pet be ltJitbout anp lRemebp; 'tlUas faill bp tbe <;!touet, 
tbat in tbia ([afe, tbounb JElottce ban been giUen to tbe 
®aoler, pet 'tlUere not material t dlpon tbffl tbe cztourt 
p~onoullcen tbrir lReberfaf, nifi. 

Maynard on tIJe otber @line falll, tIJe IDap follotnfng, 
QCbat tbe Declatation tna~ fOl' falre 31mp~ffonment 
quoufque finem, &c. anl1 tbat aa to tbe Qlloufque, tbe 
iDefenlJant bab not anftncren, ann tberefole tbe ]ungment 
"louID be affirmeD; anb etten 19 H. 6. 3). ann I Roll 
265. ann b3beefa~ be wouln babe it, tbat if tue 15ailiff 
ban not autbo~itp to take bim, tbe ~iloler ban not to receibe 
{Jim, &c. ~be ([ouet fain, tbat tbe Qj5aolct tuaa bcee it 
tJillfltff i'tflcer, feom tbe 13atIfff o~ ~tctuarn; ann tubere 
.be fafD tl)e ~ooIer map baue ACtion fur Cafe againff 
f)DaiHff, tlJe Qroutt DoubteD it; fo tI)ep bin, tnben be faiD, 
if tbe ~aolet keep one tmplifolleb fo~ not paping unrea. 
fanable Jfee~, tbat noUl tbe Jlmp~lronment becomef) faIre 
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ab initio. gn'O Maynard tftelJ tbis (!tare fn C. B. eJ)ne 
b~ougbt 9:ction fur Debt upon a ')5onn, tn Evil Court, ann 
lain it infra jurifdiClionem: ~be ~Iafntitf ba'b Verdiet, 
Judgment, ann Execution, ann the Defett'bant taken in 
<frecutfoll, anll after eCcape'b. lilt Debt upon tbbl <!fCcape 
BJJainfi tbe @aolcr, be pleal1en tbat tbe 160nll tua$ not 
(cal en, &c. infra JurifdiCl:ionem, &c. ann 31utlgment fo~ 
tbe Defennant : '([.be ([ourt of King's Bench feemep . not 
to allolU one to e~cept to a 3iurtantffion, be batb Co long 
acknotnletlgen after QJ;~ecutiott e.tecuten; but pet Qua:re, 
f01 Roll) Court 545. batb a Qtafe fo alljullgel1. 

James and, Trollop. 

4· ElRro~ in a lit>~obfbftiolt; ,ltlfJettitt ~u!J{Sdtion~ltla~, 
tbat tbe Prior of, &c. lUa~ fe!tfetl of a @o~tion of 

~ftb£S$ in, &c. ann of tbe ~ano~ of &c.fimul & femel; 
ann tbat itt tbe JRei~tl of H. I. be gt'anten tbe 6)t}ano~ to 
W. Fitz. Herbert in tOrCe mO~bS, Dedit W. Filio Herberti 
Norburiam in feodo; ann aftertuar.nf, ,pro decimis Domi
nii & duabus carucatis terrx, be llJouin llap to t,Oe Prior 5 s. 
per Ann. anti tOat toe jfilmtIp of tbe Fitz Herberts ban 
£llet flnce beln tOe lLo~llflJfp nircbarge~ of flCitbe£\" papilllJ 
5 s. per Ann. tb tOe W>~fO~ ann bi~ @iuccetro~g until, &c. 
Dnb fince to the mfng, &c. Pollexfen fain, ti]at it i~ not 
fiJewn tOat tbe lLanll wbereof tbe ~atron ncmann~ ~itbe~, 
tuiH; ~arcel of tDe i)emefne of tbe ~alto~ : '([[Jut tota 
is a Deen befol€ ~ime of ®emo~p, ann tbetefo~e not 
pleallable, 'Jalling not been anowen in Eyre, no~ tan be 
!Joon bp dtfilge in Pais; anD fo~ t[Jt~ eiten Roll, Prefcrip
tion 268. 4, 5. ann 9 Rep. 28. (tbot it cannot be a Mo· 
dus, becaufe it tuaa 110t giben in ~atfgfattioll to bim, tbat 
{{JonI'D babe ban tbe 'Ql:itbe~ ; ann fo~ tbt~ citen Roll, Difm 
649· be faill tbi~ ([afe contranitt~ not Piggoe ann Herns 
Q!:afe. Saunders on tOe otl]£t ~ibe faiD, tbat fJ~te tuan 
fufficient fiJeum fo~ a @~obtbition, fo~ tbat 'tfS fiJemn tlJat 
tlJe ~~fo~ lUaa fci£cn of tbe g@ano~, anll of all tOe 'Ql:ttbeg, 
&c. ann tuat tbe QI:lofe tnlJerc, t~ i9arcel of tbe ~anol, 
ann ltlag granteD, as to mon-allowance ill Eyre: fJ)e flliD, 
tbat lUaa onI!, intcnnen of ®~ant£J of Franchifes finn Liber
ties bp tbe King, not of private Deeds fo~ 3'Inberitance!1. 
g~ to ttSJ not appearing to be ~att o( tOe [)cmerne, tbe 
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Court raid, tbat tlJen tbe lLo~b mfgbt babe ehfeotTetJ anotbec 
to lJolb of bimfelf, anb fo ft mfgbt babe been ~att of tbe 
IDemdne, tuben tbe nt>~iOJ granteb it, anb be after\llatb~ 
IJtanteb anb belb of tbe ~ano~; anb a~ to tbe Modus 
not befng nOOb, becaufe not patb to tbe l.9arfon, tbe 
Court faib it mtgbt be well enougb, paib as a Modus to 
one tubo bath a @o~tion of ~itbe~; anti tbftt tben be batb 
quid pro quo. Cur. advifare vult; puis. 

'The King, and the Lord Stafford; puis. 

5. AJI!! 3!nro~mation Inas bl0ullbt ilgafha tbe lLo~tI 
Stafford fo~ conberttng mOO'O lan'O into arable 

anti Wafture: Exception taken, fo~ tbat it i~ not fi)elnn 
In tbe linfo~matfon tbat tbe laut. \liaS fet apart, anb 
ufetl fo~ mOab lttan'O acco~lling to tbe mO~b~ of 35 H. 8. 
J 7. but not allolUeb, being fain bofeos, &c. ann faill, tbat 
ro~ cutting 110lUn of f!Ctmber, lUbicb grows fparfim, anb 
turning it into grable, no linfo~miltfQn upon tbfS @)tatute 
Iie~: Moved to quat1) tt; but tbe Court fatt! tbe!' Woulb 
hot, it betng an 3lnfomtattolt. 

Herring and Brown; de~ant, and puis. 

6. T J!> 31 e Grafe tuas argueb again tbfs ~etm, anti 
Williams fo~ tbe nt1lafnttff obferbetJ, Firfi, 'Ql:bat 

~otuers of JRellocation are taken fabourablp. Secondly, 
tbat tbougb tbere be no mo~D of Bebocation, pet if a 
fubrequent QEffate be IimttelJ, ftlbtcb is iaconlltlent lDitb' 
tbe fo~mer, tbat tbe JLatu fiJall abjuDge ft a lRebocation, 
tbat tbe <!Cafe is tbe ftronger; fO~ tbat tbe <!.tfe is tleclareb 
to be, to tbe [tfe of eft J. W. anb bf~ !peirs, anb to no 
otber mre o~ lIntent. ~bat tbe @)tatute of 27 El. makes 
a DeeD luftb ~olUet of JL\ebocatton, as a frau'tmlent 
DeeD! ~bat as tbfS Cltsnllcpance tuas' l1oluntat!', fo 'tlUaG 
to lJifinberft tbe fPefr at JLatu. Jl)e fatll, tbat arll'uiug 
tbat tbe Jrine l11ilS an <!fttinguillJment of tbe n:>otner, ann 
tbat tben it coulb not be r£billell, is fallaciou£$, befng a 
bene conjun61:is ad male divifa : ~bat tbiS Jrine lUas tbc 
~eans J. W. intenbeb to e~ecute t(Je J1!)OlUct of Belloca~ 
tion bp, tben ro~ tbe CltOUtt to make tbat lIeffrop tb£ 
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WOlDer, woulD be a barb <ZJ:onfftUfffon. Jl)e faib, tbat tbe 
JFiue tuaa febfen in Trin. Term. anti tbe iDeclaratton of 
([1re~, tuttbin tiue [)ap~ after, tubicb llJetua tbe ~ntent of 
tbe W>artiea; anti tbat tbetefo~e it woUltl be as one <ton~ 
l1epance! anD faitl., tbat it tuoultl be of til <!ConCequence to 
an,ubge ft otbettuffe, anti to tbe ~baking of manp ~en'~ 
jJnberttance~ ; . tbat notbing was mo~e common tban ta 
becIare tbe d1re~ aftet; tbat it tuaa tbe 31ntent anbagtee= 
mel1t of tbe l@arUfS) befo~e) tbat tbe ([ourt tuas to re
gatb, ll1bitb woulD be gooD, tbougb ueber put in [[letting 
after, tlltiicb waa nolte onlp ro~ tbe @ake of W)ofterit!,+ 
fJ)e ctteb Hob. 312. Downam'~ <!tare, 9 Rep. anti ag res 
pOlteb bp And. :2 Rep. 75. anb tbe (!Cafe of Wixon anti Gar .... 
ree 26. Car. 2. Trin. 960. b,e aUolUeti Albany ann Digg'S 
<!tafe, I Rep. . . 

Saunders fatD, tbe <!taCe tua~, J. V\l. anb R. C. lucre 
qrenant~ in <ZJ:ommon in 1fee of, Bee. J. w. cObenant~ 
tn 1640. to (fanb feiCen to tbe [tCe of bimfelf: fo~ lLife, 
lllitb biuers memafl1net~ ober, tbe lalllR.ematnber to tbe 
tfnbt llJetrs of M. W. aftertnarbS tn 1655. J. W. ann 
R. C. febp a .trine of, &c. IUbttb bp toe CTlerbiff is founn 
to be to tbe 3!ntent to make @artftfons ; anll liftetuife to 
be to tfJe [tCe of J. W. in .tret, anb aftermarbS bp DeelJ; 
tbep lJeClare tbe [tfe of tbe .)fine to b~ to J. W. anD bi~ 
J!)efrs;. gnn IUbetber bp tbfS JFine tbe olb ~Oluet of Be. 
lJoctltfon be not e~tfnguUlJeb, fa tbat tbe Declaration 
tomes too late, fa tbe general IDueffton between tbe 
IDau~btet of M. W. anll J. W. @lon anb fpeit of E. Wo 
&c. 

llJe faitl, tbere tuas; a ~ime, tuben tbere tuas no iDecht: 
ratton of [tfes, anb tbat tben tbe Ifne tuas a ~Olfeiture 
of tbe ~1late of J. w. lUbtcb gabe them in Bematnber 
an Jjnterell., ann JRigbt to enter, ann tbat tb~n tbe glne 
coming after woulb not be goob ; fo~ tbat 'tis fain in 
9 Rep. If. tbat fuCb fubfequent DeClaration IuOUln be 
gOOb, tuben no otber cettatn anll compleat Declaration, 
o! lLimitation of anp' otber d1fe, dtbet at tbe t!Ctme, 0: 
befo~e tbe Becoberp fa mane, o! ]lttterell mean be beffen ; 
ln1J1Cl) faps 1)£, ia p~egnant, tbat if an 31nuretl mean (as 

/ beu) be lJearn, it tum not be goon; anb bereupon be 111f .. 
fetenceb tbis; (!tafe from tbat of Wixon ann Garret, tbat 
being a Declaration befo!£ tbc Itne, anb tbis after. fPc 
raiD, tbat in tbifS <!tare, if tbel' mtgbt tJeclare dUeS$, after 
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t~e fine, anll tbat tbi~ Declaratfon llJoUln . relate, bp tbe 
fame laeafon tbat tbep milJbt tlo it fi~ Dapll after it 
.fine, tbep migbt ti~ it fit l!lears, tubfcb be fain coUln not 
be., fO~ tbat tbe JLatu futIer~ not a )Relation to tlellrop tbe 
<!Effate of a tbfttl ~erfon, ann tuoultJ not efpeciaUp. a JRe.; 
Jation tbat t~ fnlJefinfte; anll tbat be teok to be tbe lRca= 
fon Of tbeft 3!un~~ent tbe 1aft Term, in tbe <!tafe between 
Perry ann Bowyer; devant. , 

Kaines and Sir Robert Knightly. 

,. I Il)~ (!tafe upon (!tbibettct ltlatl, g J1!loIitp of gr~ 
Curance tuns; l1~awn from Archangel to Legarn, 

attb Affumpfit beinn blougbt upon it, tbe i)efennant fain, 
tbat tbe agreement befole tbe @ubrcription wa~, tbat tbe 
anbenture tl)ouln begin, but from tb~ Downs; but tbi~ 
agreement lllas not put tnto mrithllJ. (tbis; }j3oficp i£j 
but a mere parol Qgreement, ann (0 map be altereD o~ 
bifcbnrlJeb bp agreement bp ll!>arol; but tuitboltt it be put 
in WtitinlJ, it Iball be taken tbat tbe ~olic!, fpeaks tOe 
~fnn~ of tbe llJartfes; fO~ W>olicies are ftbingll tueU 
knolUn, anti go as fat as ~ralJe goer;; ann to Cuffer tbem 
to be n£featen flp Qgrtements not appearing, is to letren 
tbeir Cltrebit, ann to make tbem of no dtalu£, tnbicb pet 
ate tauntenanceb bl' tlUo Cebeeal gaS of ~atltam·ent. 
€bat tbe WJartp map as \nell Cap, be i~ to babe ten 
eufneas ~~emium, tbougb tbe ~olfcp faps ~ut tb~ee; 
ilS to fap be affuretJ but ftom fucb a l~lace, fcil. tbe Downs, 
lDben tbe ~oltcp faps it lllas from Archangel. ~be Cl!U4 
nom of ~etcbants ougbt to be PlouetJ bp tbofe tbat 
babe ban frequent QJ;tperience, ann babe known (lCafcs Co 
tuletl. 'fiCtuas allowen, tfJat if a ~bfp lUaa fallen at 
Aleppo, anll come to Meffina, tbat aJe map be tnfurel'J 5 
tbe gl1l1enture tJJ to begin from Meffina; but tben it muff 
lle Co erpaefS'D, nap it llefn not be erpaefll'D tbat fbe Inns 
laben at Aleppo, (tbOUlJb tbe SDpinion of fome Merchants 
lUa~ fo) as Pemberton <!I:bf~f Jlullice fain:, but If tbe 3111= 
Curante hlas of ®oona lanen at Aleppo, anll tbe!, mere 
inbren laben at Meffina, it mt~bt make a Difference. 
Pemberton faib, tbat ~oliciell lUere faerell 'QCbil1lJS, al111 
tbat a ~ercbant ll]oltln no mo~e be allo\11£l1 to go from 
ltlbnt be ban f"brCttben in tbern, tben be tbftt fubfcribet; a 
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Bill of <!Etcbonge, papable at fueh a Dnp, fiJaIl be allolUeD 
to go from tt, anti fap it l1.16g agrecn to be upon a QConlJi= 
tion, &c. lUben It map be tbot tbe Bill balJ been negotfaten ~ 
fo~ tbougb nettl)tt of them are @lpecialttes, pet tbe,., are 
of grent (!CteDit, auD muth fo~ toe @lUPpolt, Cltonbtnicnc!', 
anti abuuntoge of ~tnlJf ; anti tbe 3!Ull' founn cOlltrat!, 
to tbe i)iceiiion of toe ClI:outt.: anti aftetlUtltl1S in Mich. 
Term. tocte tna~ another ([tfal at Bar, ano it VerdiCt at~ 
COlnfnlJ to IDirntton fo~ tbe Ilt'll1intitf. g fterlllartJS on 
Action upon tlle Cafe \lias b~oulJbt., fo~ telHng blm that 
toe ~b{p lUa9 in the Dow.ns, \tlb~n .in ~tutb llJe lUa~ 
not, &c. 

Bolton and' ThrQgmortdn, 

8. T fJ) <!f 191aintiff tJr(Iarcn in Trefpafs~ fo~ taltintt 
ann b~enldnlJ fo mallp iDo;en of @lpeaatles, &c. 

tbe DefentJant pleans tbat the €ftl' of London is an 
antfent Qtitl', tbat therein fa nnD batb betn- an antient 
Cullom, ~bat if anl' make ann erpofe to ~ale tn ann un:: 
ferbiceable ®Otll1S, tbat tb,e cbief £iDfficet~ of tbe Campa'" 
ny [Jabe ufen to feife . tbem, anll cartl tbem to tOe Guild
Hal1, anD empanel a 3lurp; ann if' tbel' finD tbem ill 
anti unfetbiccable, to_b~eak tbem, anD «Jew tbat toe llt>lain. 
tiff 111 one of tbe ([ompat1l' of SpeCtacle Makers, anti 
tlJat tbe iDefenlJantl1 ate ~nffet·~raners, ann (bier EDffi" 
Cet~ of tIJe ~ompanp·.; ann tbot tl}e ®ootJs mane bl' tbe 
19lattlttff, nnn tol{cn. ut fupra, were unfetlltceablc. 

Pollexfen erceptetJ, Pir(t, '-m:ta pleaDeD an antient Cu
from '<!Lfme out, of ~itltJ, -&c. but not metnntbat tbep 
babe been il ([ompoltp (['hne out of ~tnt1. Secondly, 
fl)e pleall!S tf)ut the Maner anll Wardens [Joue ufen to fetfe, 
&c. but llJetnr; not \lJbo i6 Mafier ann tuba ate Wardens, 
as tbfl' Gugbt; ar; in <[ofe of a Dean and Chapter, f()~ 
'ttr; trauerfoble. Thirdly, \[,be Qt:utlom not goon, fo~ 
tbere 'tts laiD tbat tlJc ~0009 are to be catrieD to Guild
HaIJ, anD a liUtl' impanellelJ, &c. but no moUce giben 
to the ~ortp; anD tbat it ia agllfnff Bearon to conDemn 
the ~artl"9 ®mDs, anti not gibe Oim Jaotice, anti bear 
lJim. fiCo wbittJ Saunders anftufreD, Firfr, 'Qtbat tbe ([om~ 
panp 110 not Plefcribe ([tme out of ~fnD ; but 'tt~ laill 
bp (Illol' of <!I:uffom in tbe <!titp, tbat It notb not appear, 
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but tbcl' babt been a ([ompal1!, \!:tme out Df ~i"D : 
~uat fo~metlp tbe Apothecaries were ~att of tue Gro .. 
eets QL:ompnl1!'; mHltn tue fil:fme of miltg James tbep 
lUcre ereffetl into a ([o?po~atfon. 'flCbat nnttentf!' tbe (Jean 
g[)ffic£t~ of tOe Grocers <tompanp couIn fcarcb, ann if 
tuep f~ul1n anp til ID~u!J$, tue!' tb~t\U tuem awa!' ; but 
now tue bean IDffi(er~ of 'toe Apothecaries ([ompan!, tJttl 
finn mig-bt Cc no it, (ltlbttb wa~ granten). Secondly, JPC 
faiD tue ~Ieantng tuas, tuat tfje beaD ®ffiterS mtgbt no it, 
Dun tl)l1t tuns to be traberfell, ann not ff)at fue ~affet 
Dnll [[latnen~, &c. Thirdly, 'aCuat fbe ([uffom tuas grun 
(,Hougl), tbotlgu tue ~artp ban uo motice, fo~ 'tlnas but 
an <!Enqueff of IDffice bp ltl!Jicf) tbe teartp fa not concluDeD, 
but map b~tng big affion if bts €irons; were mercbanniia" 
ble! [lpon tbe mbole, tbe Court troIt tbe (!tuffom to be 
gron, nnn teafol1able ; anD tbe JjutJgment lDaSl ro~ tbe IDe
f~nnallt, niG. 

My Loy'd of Danby's Cafe· 

9· r· Jl) ~ Earl of Danby babing been tWice befole in 
([ourt, upon bis Habeas Corpus, came again t~is 

Term, anb mane a berp long jparangue; but tbe Q!ourt 
tnouln not bail bim, bia ([afe being tOe fame ll1itb mp 
lLo~n $tafford'~ ann tbe <!Earl of Tyrone'~, Ceil. be Inas 
tommitten bp tbe Lords f1Joufe, ann tbere lUaa an JJm~ 
peacument bp tbe Commons pennil1g in tbe JLo~n~ lPoufe 
agatna bim ; but it llla51 taken clearlp bp tbe Court, tbat 
Inbere tbe Jt>artp i~ commttten bp an i'lD~ner of tbe Lords 
!poure, as fn Pritchard'£J ([afe, tememb~en bp Raymond 
Jiu,fitce, J 7 Car. 2. tbat upon a Prorogation be map b£ 
batlen! ann fo Pemberton <[(jief 3!utlfce Cain 'tlna~ bJS 
<!Cafe, be WiUl committeD bp tOe Ql:ommons ; be faiD tbe 
King mag tutlIinlJ to bail bim, anb fo were tbe )1o~ng ; 
but be wa£) fntn to He, till tbe !t\ing p~o~oguen tbe 
~arUament; anb tben fJ£ came ollt, ann be Caib toat 
tf one be netainen after a Prorogation, an ACtion or falfe 
Imprifonment lie~; nlo~eOl1£r 'twas faib, tbat 110 ~all 
rOllIn come into tIJat Court anD nemonb to be baffeD de 
jure in ([afe of High Treafon; 110P tbat tn geurtJer 
fomctfmea. tbel' tilke ')5CIiI, ann romettme~ refufe it. ' 

Term. 
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foot and Raftall; deruant. 

1. T HIS <!tafe tuag arguen alJain lJp SaunderSRllym.47:,> .• 
fo~ tbe WIatntftf, anll Pollexfen fo~ tbe IDclI 
fennant. 

ttnb Saunders faill, that a laecoberp in 'Gcrerpar~ f11 a 
-mat tn Detinue, Qccount, o~ ~robet, fo~ tbe @Iaintiff 
fjatb Damages giben to the ~alue of tbe QCbfnlJ taften, 
ilntl tberebp tbe i>~opttt!' is gone; but if Damages are 
giben, not fo~ the dlalue, but fo~ a collatetal mefpett, a!S 
fo~ mifufillg, &c. there '15at ttl ftCrefpaCs i~ no 'l5ar ill 
'<1rrol.lrr; ann fo~ tbfs be ctten I Cr. 3~. but in tbis ClCafe 
tbe 3lUtp finn fOl tbe Defennant. Qnn Co no ~~opertp is; 
altct£'O, fo~ tbe l'3nrt!' map, nottuttbftant1fnlJ be is barren in 
tbe ~UttOl1, reife tbe ~OO'Oll if be can come at them, quod 
fuit conceffum per totam Cur. as a RetraCe of aU UffionG 
botb not bfnner tbe 19art1' from feUltllJ tOe ~OltJS, if be 
can baue tbem; ann be etten 3 Cr. 667 I 668. 

PoHeKfen 8tlJUen ro~ tbe i)rfentHlnt, anb mane ttntl 
muellion9. Firft, 3Jf ftre(pafs ban been b~oulJbt, if it 
flab not been i1 '15ar f ann be tOlk it, tbat tbep of tbe 
otbtt ~it1e coulb not benp but it tuaa. Secondly, Jjf it 
tie il 'l5ar fll fE:ttfpafft, tnbp it llJouln nDt in ~to\ler f fOl 
be faitl tbat 'Qtrerpaf~ anti flttOUer ate of like mature, 
an'bcQllffO£r£n tl)e jfolUl of tbe (lCount,B tn batb g(f{on~ ; 
be etten Br. Action fur Cafe 110, 12 E. 4. I~. Litt. Sed. 
71. J Incr. 57. 6 Rep. 7. 1llbete 'US tcfotucn, ~bat a 16nt 
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in an!, affion Real o~ ~crronal, ill' 3!utlgmcnt upon Dc#. 
mutrer, <llerbict, Ol ([onrrmon, is a 13ar to tbat aaton, o~ 
UIlJ? affion of like JElature fo~ euer; wbtcO the <reourt 
lJelb to be g!Jol:1 )Law t, ')Sut ([bier ~ufftce Pemberton 
(aro, it tuar; to be utlnerftoon, wben it noto appru t junf~ 
tfaU)! to the QI:ourt, tbat the Qftlitlence in olie ~ftttm woulD 
maintafn the otber; otbetwife be fain, tbat tbe Q,Court 
llJall intenb, that be bath mfl1aken bfa action. PolIexfen 
etteb the Q!:nfe between Turbervi1l ann Savage in c. B. 
Turbervill b~ougbt ~terpart) of atfault ann '16atterp ill 
R. B. IDcfentJant plen1J$ Sur fon alTault demefo, ann founn 
fo~ the J.lt)latntiff; ann tbrn tbt Deffnbant blOltlJot ~tefpars 
of atrault ann 16atterp againll W'lafnttff ill C. B. nn11 
~Iaintitf tn R. B. pleanen tbta ([ternict ann lJutlgment tit 
~ar, ann tOe <1tourt wouIn not futTettb{~ actton to p~a.: 
teeil; but upon the wbole ~atter, the ([:ourt tuo~ of [),. 
pinion, that it \tHIS 110 'l6ar in tbe p~fncipfll ([are; fo~ 
the ~~OPrttp of tbe @Iaftttfiff b1 'not batrel1l1p ]utrgmcnt 
fOl the iDefennant; but toot b,e uta!' (dCe tbem if be can 
fJappe them ! ~hen toe ~~QPCttJ? not betng ba:tt£n~ anll be 
bcntanbfl1l\" tf}em of the Ddcttn8n't; anll be benping them, 
tbis it) a <ltonbcrfion ; fo~ tl10ggb a IDmtal i~ l10t farb i1 
CitnnberBon., astbe Q!:ourt lUlU junge' ft'®Onberfioll, pet 
atfs Curb a <!l:onU£rff8n, a~ tbe 31Ut!,oltna~t) 'jU'Ogct) ft <!C·o n~ 
bettlon; anb tbe (!Court biretta them Co to b(J~ 9Mn it 
not appearing bere tbat tbe <!Ebibence in ttrtfpafs wuull1 
maintain the ~roUtr, ·o~ vice verfa, tbe (!COUtt llJall illtenb 
that tl)e W>artp bath onlp minak·en bta affton, whicb finall! 
to bat, wouln be Oarb t mhetefo~e, '&c. 3lu'Ogment, nifi. 

Saunders tn thiS ¢ofe, ciUll a <ZCafe; '(tbat if tbcre be 
tlUO ®bligcCl1, ann Debt il1 b~oUlJbt l1gafntl one, anD be 
plean non eft fa8um, ann founn ftl~ tOe i!)efl?unant, at! 
gerfon map be b~ought ogainn tfJc other; but if be pleaD 
Condition performed, ant) fOUllb fo~ bim, 'ti~ otbet:r 
bJire. 

Hughes 

4 
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Hughes and Cornelius. 

2. THE (!tare between Hughes an'll Cornelius WiH1, Raym. 4i3. 
a e>bip wna Dutch built, an'O after mane an En

glHh @lbiP, tbe ~aller wa£i Dutch, fome of tlJ£ @>eartun 
EnglHb, anti tlno Dutch: ~fJere beinlJ [[lar betllleen 
France an'O Holland, the French feire tbe ~btp, a9 fl Dutch 
~btp,_ anll conllemn bet a£i a Dutch ~bfp fn the Q!onrt 
of anmiraltp in France; fiJ£ {9 there foIll, anD after co= 
ruing into England., tbe tiell 6Dwner fetrer; ber, anti tbe 
other blinn9 Trover, an'O a fpccinl met,bitt tua~ founn; 
l1ut tlJe <Ztotttt tnouI'O not f«fferit to be argueD, but o~. 
Zleren 9lu'Ogment to be enteren fo~ tbe J1!>laintiff; fo~ tbc!? 
fa tn, that §5)entetlc£~ tn ([ouUr; of ~nmitnltp ounbt to 
I1fnn generall!, acco~nfnlJ to Jus Gentium; ann tbat if we 
tlin not obferb£ tbe ~entence!1 g{u£n ab~OaD., tbep lnouItt 
not obferbe SlDu1:£i., lUbfcb lnouln be a ,geltl~ral ]nconUfni= 
cnec ;a"'O if the S}3crcbant in tbta: <!Cafe ban receibetJ 
[[ttong, be ougbt ttl applp to tbe ~'Omiralt!' anti (!J:OUtt~ 
til, tbia being a ~attet of ®Ob€tnment; anti that the 
Iltfng if be fa\tlQI:aufe tuOtIIn fentl to bis; ambatfatlo~ 
Leiger in France, mbo \l)ouln tafte QI;are that BifJOt fiJouln 
be none; ann' tfJa~ (6, JRilJbt be not none, then the King 
Wouln grant JLetterr; of Marque anll Reprifal ; an'O in tbitl 
'!tal( tbet' rememblt'O Cottington'Jl 'QI:afe. 

• ~ fI, 
Wefterri and Wildy; puis . 

3· A $bip lt1a~ to fail, t1lbitbcr tbe Ea{[-India (['ompil~ 
, It!' fiJotlin o~ner. A. lent upon 1l3ottomtp 5CJO J. 

to be pain ff tbe @>b(p went to Bantam, 01 elfe to China 
01 Formofa, anti returneD tbcllce to London lnttbfn 20 
~ontba 520 1. if ut fupra, 8n'O returnen within 24 ~ontbu 
~oo l. anO if fiJe bin not return tuitbin ;6 ~olttbg, anti 
it tuaa not p~ouetl tIJat fiJe lUna calf a\l.lDp, tben to be paill 
7101. tbe @>bfp tuent from London to Bantam, but te: 
turnen not l1treaip from tbence to London, but Went to 
Surat: @)be returnen not lUitbin 20 ~ontbl1, o~ 24 

~ontbl1, bUt\1:U1S call atun!? witbin 36 ~ontba ; anti fo~ 
not Pllping 710 l. action was b~ougbt upon toe 13011t1, 

I 2 befnlJ 
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betng fOl ~£tfo~mance of tbig Qlgreen1fllt. Pemberton 
in tbi~ ([afe JJeman'Octl of t~e <!ronurel, tubat torp mOUn) 
requirc, fo~ tbep touln not babe 520 I. beraufe t~e ~bfp 
returneD not witbin 20 ®ontf)11, no~ 600 1. l1ecflufe fiJI! 
retucm:b not tnitbtl1 24 ~Otltb$; tteiHlec touln tOep ncs 

mann 7101. berilufe fiJ£ \till,£) toft awap witbin 36 ~ol1tb~ ; 
nUb nlfo it migbt be tbe 31ntentfon of tue );)Ottic9, tOnt 
lIJe fiJoul)) be taft atDnp in bet [[opage from London to 
:Bantam, o~ China o~ Formofa, anb fo back, o~ eire tue wom:p 
to be paib; pet acco~bing to tbitj Ggtcemeut, tbep took 
tbe IDebtottoll not matetlal. 

Smith and Sir WiIlialTI Langhanl. 

4. S MIT H qui tam, &c. againff §5it William Lang .. 
ham fo~ 110t Coltbftling feberal ~ctfot1~ fa! bring at 

a <Ironbenticle; tbep fet fo~tO tOe ~tatute, &c. ann tbat 
~weltt!' an'O mo~e of tbe Qge of @ltrteen, mere at it 
([onbenticle; anti tbat tOe W>lointiff an'Ll J. S. came to 
@)it William Langham, ilntl b~otlgbt tbe JElames of etglJt of 
tbem, \Dba were p~erCltt at tfJe QConllclfttcle, viz. A. B. C. 
&c. antl nenten matraltt~ fo~ app~eben'Otn1J tbem, &c. 
iln'O ~it William Langham refuf£'Oy &c. Pollexfea fmk 
tb~ee (!fJceptfOl1~, Firet, fiCo tfTe pleabfng of tbe ~tatute, 
lllbicb tufts) obet·tUlen. Secondly, ·jfO? tbat it lUa~ not 
Ibeum tbat tbe efgbt w>etfon~ namen, tnere abo be fi~een 
JPears of .age, ann raping tOere were tluentp, anti mo~e, 11= 
balle tbe age of 0i~tcell; tbete U1a~ be fo, anb pet tbefe 
~igbt map be unnet; but tbe ~ourt '(eemeb to l)oID, 
tbnt ltlben tbe!, fap tbere tune ~tnelltp, nun mo~l', of tbe 
!age of @i~teen, tbhJ fiJuIl be token tbilt all of tt)ftll were 
of tbe age of ~i.tteen; but pet tOe!' galle t[tmr to look 
futtbrr into it. Third qfrceptfon luaS), fo~ tOot it fs 
ftJ£wn in tbe 31llfo~mntfolt, that A. ann B. ltlfOmlt'O, anll 
tbat A. onlp fues fO~ tOe Wenaltp, an'O toep no .not llJeln
tbat B. ftj nean, fo flgafnff tOem of theit own @)bewtn~ ; 
but it Inns anflllneb, tbat tbe @ltottlte gibes tbe }pell6itp 
to tbe 3illfo~mer, tbougb it i1>troltger,·. anb not to bim 
tIJat went to tbe llultce ; fo un!' one tllflJbt fur, iH$ turn 
il~ Smith. Another Exception tlJO~ taken, fo~ tis fain be 
tnfolllUtl tbat tber were at n ([olluenttrle ; but 'tiS not 
pOfitibl'lp alff.lllJ~tJ, tbat tuev wete tbne ; ann tOougb af. 

4 tet 
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tEr a <l1ctllfct, pet upon a penal lam tue ([ourt lnoul!) not 
intenn it; but boltJebet tI)ep ~il\)e lungment, brraufe be 
tcfu[cn to anmfntfiec all IDnti) , wbicb be la bOllnn ann ref 
quireD to no bp '22 Car. 2. (. tfJOU\J!J not bounD to COllUla 
tbem upon tuat [>atb, tinIer£> be fee 1Reafon. 

~lullineux' s Cqft. 

). MUllineux ttHHl taken upon a Supplicavit out of' 
J Ql:{Jancerp, anti b~ouglJt brfo~e Jones J,tilltceof 

R. B. bp HabelS Corpus, ann bounn bp JRrcogntfilllce u1! 
bim to appear tbe fita IDap of tbff,; '(tetm, \norco be nin ; 
aunbzing tn QJ:ourt, Maynard moDen tOat tbe arttcfca 
rtvo~n fn Cll:bancetp mfgbt be rean berr, attn tbilt tbe!' lnouI!1 
binD Dim bere; tnbtcb tue <!Court tcfufen, fo~ tbat tbr:p bane 
no JR£co~n befo~e tbem, anti tbe JReco~n ill ([banter!' t~ 
not nul!, trnnfmittcn IJitber; but if toe mitne1f€£f tbat 
fwole to tbe firll arttcle~ ban been berf, ann ftullle to 
tDem in Qtourt, trJep wOllin babe none it, otl)erwffe not ; 
llnll tbig mag at tlUO renernt ~otiom;, b~ Maynard; to 
tbe ~ontrar!, tbe i'ptnfon of tbe <!tOUtt. 

Lord Grey's Cq[e ; ,p~is., ~. 

6. AN homine replegiando fffuen to mptC!l) Grey ta 
~ b~il1lJ tn tue 130np of Dame Henrietta Berkley; 

be appearrll at tbe Beturn of tbe ~lrit" anll p~ap'en !Jig. 
g ppearilltCe mflJbt be reco~lJ£ll; ann faill bp big Qtouufcl, 
toat be coulD not teU wf]ot {Je tuas> to '00, t{Jllt be lm111 rea" 
np to plcalJ, &c. but t{]e <!Counfet of toe otger @>foe, of" 
tee p~optng tbat t[Je Beturn mfJJbt 'be fit en , wbicb \)Jiut 
an Elongata e£t, nefiren Utp lLoln milJIJt, be committeD, 
lllbtcb waa oppofeiJ bp mp lLo1t"~ QJ:ounfel ; fo! tbllt be 
came in upon 19~ocer~J tbat fJt 'Ootb not jufftfp, na fOl f)tS 
[[tartl, o~ big dliUetn ; but t[jllt be fa rranp to pleall Non 
cepit, a~ to trnucrfe tlJe ]Return of tbe €5>f)crtff; nnn tbcp 
comparetl tbta QCofe to a iReplebfn, u»)zrettt tf t{Jc 19Jttp 
(omen, nnll plenlJa Non cepit, no Vvithernam 1lJill( go ; 
fo bere mp ILti~n i~ rea'Op to plran Non cepit: 13nt tlJe 
([ ompartfOtt tnil5 not nUowetJ, fo~ in lReplcbtn tfJe [[lrtt 
ts (01 f.!CflttIc anlp; but bert fo~ t~e ')5a'O,! of tOe ~ilrt!' .. 

UJilt 
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tbat tbe JLfbettp of a ~an fS fa\lourell nett to bfS ILife ; 
tbe ([ourt fain mp JLO~ll couln pIean notbing', till be 
b~ouJJbt in tbe '15onp, fOl tbat tOere tna~ no ~erfon tUI 
tben, ltlttb mbom be mflJbt pleon; anll thougb thep otter" 
tll ~amu:aptols, anti urgen berp mucO, tbat mp lLo~tJ 
tlugbt not to be taken taming in upon W>locefs, nnn no 
Capias in Withernam being out; pet tOe ~ourt commtt. 
ten bim, anll fain that it appearing to tbem, bp the Res 
turn that rup JLoln ban eloigned tbe 'l6otJp; anll Co be tfJ 
guilt!' of a <!Contem pt ann on ®lfence; anti tbep balling 
fJim in Clt'ourt, map commit bfm, anti lleen grant no Capias 
in Withernam; ann fo be tuas committ~'D. PoJIexfen faiD, 
tbat if be tlJouln be allotoen p:efentlp to pleab, tiff be ban 
Il~ougbt in tbe ')Sonp, tbat then tbe [ulrit of homine re
pJegiando 1110UUl fall to tbe ~lounb; fo~ tbis being a 
Writ to fet tbe @artp fpeebnp at ILfbertp, be Woultl be 
fo~ten to Ife bp ft, ttll tbe ~Iea toas netermine'D, It.tbttb 
ltJoulti be inconbenient; ann 't\t1a~ fain again in tbt11 
€afe, tbat tbel' wouln not fulfcr Ol accept Of a fpetfal 
laeturn,. as l11afJ befo~e in WiImore'SS Cltafe. 

Pauling and Hardy ; detpant. 

7· T HIS (ltafelDa£J atlluen bp Holt; be Caill, tDat Ill'tbe 
@urrenner Joan Cock mas remitte'b, ann t(Jat t(Je 

Cltontlftfon bill not binl1er; ann as to tbe Rule, tbat tuben it 
~etron of full age, takes an Qfffate into ttlbicb be cOUItI 
not enter, tbat tbere is no Remitter, fs to be {ntenben, 
Inbere tbe· Qfffate batb Qtontinuanre; but ben tbe ~1late fo~ 
JLife bp @>urrenl1er fS mergen, ann tbe Qtontlitton roulll not 
bintler itfJ metgfttll; tben beIng mergcn, ann neterminetl, tbe 
IDtfcontinunnce is fa ; ann bp (ltonfequel1ce Joan Cock is 
feffel1 again in ~ail, anll tbe lRellerOon out of mbicb tbe 
JLeare fOJ l.0ears toa~ tteateb, anll to 'Wbicb tbe Rent is in" 
(iDent, being gone .. tbe Rent is gone too ; fo~ two 'QLbfn!Jl1 
are tequffite to make a Bent (nclbent to n Reberfion, 19~~ 
bitl', anb t(Je fame JlUllbt of ~ffate; as in <!rafe of tlUo 
3l0tntenants, ann on£ makes a JLeafe fOJ l.0ears, anti 
nfes, tbe eur\li\lO~ llJaU not babe Rent rOJ [[(ant of ll:l1i~ 
bttp; anti tbat bere, Ill' tbe QI;llate tbat caufen tbe iDif" 
continuance befng mergeb, Joan Cock is not reiCen in tbe 
fame JRigbt of ~aftte ; Co tbe Jaeberlion beiftlJ gone, tf)e' 

4 ~en~ 
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}Rent h.l gone too; tbe Pr<rcipe's being blougbt agatnR a 
~tranget, nnll Joan Cock, be took not material. Qnll be ci" 
tell in bfS argument tbere ')Book~, 1 lnft. 333· Moor 94. 
Dyer 74. 3 Rep. 5· 'QC.be ([ounfel of tbe ot(Jet ~ftJe l1e~ 
tug not reabP, Dal' \t1a~ gibcn, it being in tbeft own 
iDelap. 

fJ)e alro took cetceptfolt to tbe Doublenef~ of }1t)leatJing, 
fOl tuat t(Je [[lo~'bS in tbe ,Deel1 arc fuffitient to pars toe 
)Rebctfion bp fcucral ~ean~, ann tbep bal1 pleallel1 tbent 
generallp tnitbout tbe\tltng anp (]flection; an'O fo~ tbiS be 
(tteo Dyer 7 4· aeco~oing to wbiel) it wa£t bolben in R. B. 
Trin. 14. Cr. 2. Qfterwar'b~ in Hillary-Term it wa~ arguCl) 
agatn, ann tbe Court bell1 plahllp', tbat Joan Cock was not 
remittel1, bp accepting tbe $urrenber; a~ liltewire fi)e be" 
tng ~enant to t6e Prxcipe, t6e JRecobcrp 1:Iin not bino tbe 
QI;ffate" tail, not being tbereof feifeo, at tbe ~tme of tbe 
lRecObCtl?, but of ~ 1:Iefealible jfee; but if tbe (Jan come 
in at; [loucb£'e, it ban batren; tl~ to tbe lIDleabtug tbe,., 
Caib tbe!' wouio 110 wbat tbev couln to make it goon; but 
tbe iDoublenefs; tbereof being lbeltJn fo~ czraufe of iDemur~ 
ret, maDe it tbe greater DoUbt; Curia advifare vult. ar. 
tetwat1:l~ Holt fal1:1 tbep llJoulo not {nfiff upon tbe ~attet 
of law, but onlp, tbe iDgublenef~ of tbe ~Iea; tbiS was 
iltguen agatn ; 'anb 9 H. 6. 22. Sid. 86. Palmer 6,. wett 
dUn, to p~obe tbe W>lea'bfng not 'bouble; ann tbe ([ourt 
feeme'b to boltl it not bouble t abjUtlgcn fO~ tbc abo want •. 
2 Vent. 269' 

Amias and Cha plein. 

8. THE Qtafe on tbe ~leabfng5 to an nbotn~p tnap 
tbU5 t A. ffirel1 of tbe Wllace wbere, &c. altO 

otbtt lLanDs, grtlnten to tbe W>laintiff 20 l. per Ann. in 
jfre out of tbe otOce lLan1:lt;, witb ~Iaure of iDiffrefa, 
nun aftet foll1 tbe ILantl5 (bargen to tbe IDefennant; anb to 
free tbem ftom tbis; ]ncumb~anee, grant en a )Rent of 
201. per Ann. out of tbe l~lare wbere, &c. to commence 
ftom tbr ([ime tbat n [)i(lref£t fo~ tOe 20 1. llJauln be tas 

ken tn the lLan'O~ cbatgel1, ano llJewg botu tbat at futb a 
£)ap, a IDifiter£t \l)a~ taken; an'b tbrtefo~e, &c. in 'lI3ar 
of tOe a\lo\U~p tbeJ? come antl trubtrfe abfque hoc, tbat 

unp 
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anp DUltcfS war; taken fo~ Rent arrear, &c. to tOts tOep 
lJemUt fpcetaU!" fo~ tOat it i5 a complicate1:l ~taberfe, 
11lbftCH£i it flJoUltJ be a l130tnt fillglt, ann tbat riens arrere, 
&c. anD of tblr; i'pinion tuas:; tbe QI:ourt; ann o~beret1 
lut1gment niG tbcp repleaD, anll pal' CirollfJ. 

Papilion and Dubois. 

9· DAY being glben to tbe Mayor and Aldermen of 
London, to tljetu ~aufe tubp a Mandamus tlJoulb 

not go to tbe ~apOl anti ~Unetmen to flUeat Papilion anD 
Dubois @)beriffs. abe Recorder faib tbat tbe 91bermen 
as to tbtfJ J;>urpofe tuere but a particular Bank of ~en, 
ann tbat it Dib not belong to tbcm to Ctuear tbem; neitbet 
bin it belong to tbe ~apol alone, bnt tbat tbere lUag a 
(tourt tn London, calleb tbe <!Court of tbe ILO~1:I ~a!,ol 
anb ~lIbetmen; anb tfjat tbe trarit ollgbt to be l1iretteb to 
tbe ([ourt of tOe ~a!,o~ anti albermen, fo~ tOat otber:: 
ltltfe tbe ~a!,o~ anb tlU 0 allJermen mfgbt make a Return, 
ann be tuitbtn tOe mo~ns of tbe [[lrit, tnbereafJ tbere 
cannot be a €aurt tuftbout tbe ~apo~ anb tll1eIlle gIber=: 
men; anb be tememb~en tbe <!tofe of Rye, mbere a Man
damus went to tbe 3Jurats; to fweat a ~a!,ol; @art of 
tbem rfturnen one <!Caufe, ann teart anotber. €bt <!Court 
1tletc noubtful bOUl it lbollin bc bfrecttb, anb took 'ClCime 
to confiber: ~~ougb Pemberton <!tbtef 3luftice tllas; of 
"pinion, tbnt it coulD not be btretten to tbem as a QtOUtt, 
it betng no jU-l1fcfal ~ntter, but onlp to tbem afJ ~a!,o~ 
ann !~Ubermen; pet t-be ClCuftom of London ts; to flueat 
tbett ~berUffj in tbe QI:outt of ~a!,o~ anti ~lbetmen, anti 
no l1lbere eire. 

3 Palms 
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Paln1s and Heblethwait. 

10. T HIS Itlas an galan of tbe ~afe, 11lberein a 
fpetial [terDHf tuas founn, tbat tbe Jj)Iatntiff 

tuas fetfetl of a @tteam running tb~ougb big lLanl1 :, antl 
tbat about 60 ~ears; ance, be bab eretteb a [[latfr,S)J)flI 
upon bfs olDn jfreebalb; anb 1fkelllife it UH1S founD, bow 
tbat tbe Defenbant tuas feifeb of an antfent Dam upon 
tbe Came ~tteam aboue tb£ W>lafntftT'!S ~m; ann bam tbat 
tbe Defenbant bab pullen bown tbe fain Dam, ann toere= 
111' DiberteD tbe etream ftom tbe Wllafnttff's; Slaill; Inberc= 
upon tOe ~Iafntitf commences tbia affion. PoIlexfen ar" 
gueD fOl tbe @Iafntiff, anti tUell Palmer 290. altD I Cr. 
575- ann took tbat to be a tleat Qtafe, tbat tbe @ltream 
being tbe J.9laintiff's;, tOe iDefenbant coulb not Dibert it; 
anb fa belb tb£ (ltOUtt, tbat an gcfioll bab lain fo~ bibert:: 
iug a @tream,. tbougb no ~iIl bab been ereffell; anti 
tbat tberefo~e it neeb not be tlJetun to be all antteut 
~UI, as it mua mbere be p~erCtibes; to babe a [[later:: 
couree, tnonc tOe mater is not big otun; as tbe ~ourt 
Caill tuas tbe ~eaning of Lutterell'£j Qtafe, 4 Rep. 80. 
fo~ tbere p~eeCttbing to tbe matercaurfe, be ougbt to tl)ew 
tbat tbe!, lUere antient ~fng; but bere be neen not: ~a 
tbe <ltOllrt feeme'O 11lboll1' fo~ tbe U'laintiff, fo~ bere tOe 
@tream IS bi,; own; fo tbete neetJfj no J1!>~ef'tiptton~ 
Yide puis. 

Hubloun's Caft. 

II. IN meplebftt tDe Defenllant claim~ w>~apttt!1, an n 
rapS), tbat tbe ®ooll~ ate bil), abfque hoc, tbat 

tbep are tbe Wllafntilf's ; tOe ~Iafntiff replieg, tbat tbc!' 
ate bt~, abfque hoc, tbat tbe!, ate tbe DefentJant's, & hoc 
petit quod inquiratur per patriam ; tbis; tua~ taken to be all 
immaterial ]]true., anb a lliepleaner o~ a netu €ttal alllatn= 
en; fOl tbat upon tbiS 3ltrue, tbe llt>~opettp cannot be 
trp'tI; fo~ tb£ Wlafntiff ougbt to p~o\Je tbem to be big, 
anb not tbe iDefenbant to be biS; fo~ if tbc!, be a @>tran# 
get's, ann not tbe Jk!)hlintttT's, tbe Wlaintttr batb no JRigbt 
to talte tbem. 

K Beviog-
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Bevingfay and RaH1:on 

1 Vent. 365' 12. THE ~Iafntfff tleclares fn Affumpfit, fo~ tbat t~e De= 
fentlant Plomifen to beli11er to him, &c. ~ot::all.Je~, 

antl ~atb not; anll furtber neelares, tbat at tbe '€tme tbe 
iDefentmnt lmowing tbe faill nt>ot.allJe~ to be· naugbt, tuac. 
rantell tbe faill ~ot.allJefj to be goon, anti bentlible, lUbec£'= 
ro~e, &c. upon tnbicb tbe iDefenbant tJemurs;, beellufe tbat 
tbefe being as it lUere two iDeclaratton5J, anti of Different 
maturelY, tbe one in Affumpfir, tbe otber in Deceit, anti 
requiring feUeral )1!>leas, tbe Ji!llaintiff eonnot jDin tbem 
in ont action; tbe ([ourt fain tbat one cannot jotn Tref .. 
pars anll Affumpfit in one Qctfon, o~ Trover anll Affumpfit 
fn one Qffton, o~ Defceit anll Affilmpfit tn one geffon, fo~ 
lbat tbep are of feberal Batuul1, one grllunll£D upon a 
latgbt, tbe otberr; UpOIl flr:o~ts ; anll liltetllffe tbat tbep 
flabe febtral u>~ce1fes tn tbem~ ag in one @>ummonfJ, anll 
IDiffrefs in tbe otber, eummons, anti attatebmellt, &c. 
9nn it lUa~ bolben tbat if one neclares, boltJ tbat~e lent 
lJis f!)olfe fo~ fo man!, Daps to tbe DefenDant, anD tbat 
tbe DefenDant Plomifeb to pap! btm tbetefo·~e 2() s. anD abllfJ 
anotber iDeClaration, bOlU tDat itl tbat· €tme ~e abufetl 
fJtg 1P0~re, anb fo be f~ namnifietJ; tbat tbis is not goon 
upon a Demurrer, tbougb it map be g08D after i1 dlerl1itf, 
as in I BrownJ .• 8. Pemberton Qtbfef 91ulltee fa ill, tDe 
}Renfon 1»bp tbep cannot be foineb in one Gction is not, 
flecaufe tbep requite fe11ernl ~Ieas ; but becaufe of tbe r~:: 
ber€ll ~~oce[e~, fo~ one ma~ jQin_. a Mutuatus anb iDebt 
Upon a ')5onlJ in one action ~'OIl't1 pet tbtp are to be iln= 
rroerelJ witb feneral ~Ieaf$, but Ocre in tbe p~(t1cipal <eare 
tbe Cll:ourt tooIt ~tme to be llilbifell; fo~ tbe [t{artantp 
bete ts in Bature of a Qtonttact, a~ 'lnell as tbe AiTump~ 
fit; anti fucb an ~ttton, as if tbe t9artp bOll btb, pet it lUoUlb 
cbarge bbl <!E;recutolll; anl1 if tn tbfS 4[afe upon <fbfoence 
it coulb not be Ploueb t{Jot tlje' ~att" was; fdens tbat 
tbe ~ot,aaJes lUere til, pet tbe I;3Iaintiff11Joull1 bane a ttlete 
ntH; ann tbat fo it ball been ruleD in a Demurrer upon 
<U!UftJ£llce. $lntl Pemberton Qtbief ]funice etten a <!tare 
wl)icl) was in C. B. tubere ~ffion of ~tOll£r anD upon tbe 
<!tafe were joinen ; anll tbe Q!:ouct {toppen tbe auton, anti 
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mane tbe atto~nep pap ClI:offs ; anb aftetwattl~ in tbis 
"aCe, tbe ~Iaintiff (truck out tbat Watt lltoun'Oen upon 
tbe marrant!'. Sid. :l45. I Vent. 223. 

Barns and Barns. 

13· INn [[1tit of (!f~ecutio", tbe @)betiff teturnctJ 
tbat tbe Wlaintiff b~ougbt bia affton in tbe @)be .. 

tiff'~ ClI:oUtt in London, agafttft tbe i[)efenllnnt anll bi~ 
{[lIfe aa a feme fole ~etcbant, ann ban a ([1erniff ; finn 
bow tbat bp Qruffom tn tbe C!titp of London, tOe lLOltJ 
~apo~ is <ltbauteIl01, anll map call <!taufes befo~e bim out 
of tbe @)beriff'fj €ourt, ann tule tbem acco~ntl1~ to ~qut~ 
tp; ann tlJetufl botu tbat tbe lLo~n ~a~ll~ ban callen tfJfa 
([auCe befo~e bim, anll O~llerell, tbe 'Iatntiff tlJoulb bout 
3Jungment, ann tbat tbe i)efennant llJouIn pap ([olla 
ltJitbfn 14 Da~fl ; ann bO\\'l tbat t1)e fiJoultl pop tbe Debt 
Il!, 50 s. quartetlp, o~ elfe tbat QEtecution fiJouln go ; ani) 
tbat tbts tuas tbe BeaCon tub!' be couln not make ~:recu; 
tton: iltbe <!touet be111 tbe Beturn Cufficient, ann tbe <ltu. 
Hom teaConable, tbougb it ban of late been abuCetr. 

Clerk and Serle. 

14· T HIS ltlaSJ in an Qctfon of Debt fo~ tbe 
~batge~ of a W>artp·malt; tnber£in tbe ~Iatn~ 

tiff Cets:; ro~tb tbe @>tatute 19 Car. 2. fo~ tebunntng tbe. 
(!Citp of London ; but omftfl to fap, tbat tbe ~attp:[[lnU 
ltJa~ \Ditbfn tbe ~itp of London; tbetefo~e atJjungen ill 
upon a iDemutrer, antJ bolnen in tbf~ ~are, tbat be map 
baue an actton of Debt; anll tbat tbe going befo~e tbe 
glt1ermen, &c. t~ tuben tbep cannot agree of tlJe ~1arltc. 
eo ItkclDtCe Tr. 35· C. 2. ·ttua~ bolnen tbe l}!)nrtp mnp 
baue <!J;leHfon, fo~ tbat tbete be no negatibe [[\o~tJg in tue 
gct ; ann anotber (!E~ception \\'lag taken, toat it mas 
not fain tbat tue IDcfennant ban built upon tbe WIatus 

titf·~ @attpsWaU; pet beltl goon enounb. 
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Roe and Clarges. 

15· T HIS 1ua~ in a [~tit of QErro~ upon it l1ubg:: 
ment in C. B. tnbete tbe 113Iatnttff lleclOtell in 

an ACtion fur Cafe fo~ moto~; fo~ tbat tnbcrea~ be tna~ 
a Deputp,JLieutenant of tbe <!1:ountp of . ann a 3Ju= 
tHee of tbe ~eaee, anll a p~t1.lp QCounfello~ of tbe ming .. 
lJom of Ireland, ann fa ban been, &c. anti tnbereas be 
Uooll to be a 13urgef~ in lDarltament fa! tiJe ']3o~ou!Jb of 
• . tbe iDefenor1t1t faiD of bim tbefe mo~tJS, he is a 
Papm, he is a Papifr, ad damnum; <IlertJict ann ]unnmcnt 
fo~ tbe W>laintiff in C. B. upon man!, Qlrguments per to
tam Cur. ann nOID tbf~ tlrerm atgu£b b!, Holt fo~ tbe 
J191afntiff ill tbe Writ of (lfrrol. Firfr, l!Je confitler'b tbe 
{[[o~n£) bp tbemfelbe£), tuitbout tbe Relation to. tbe ~artJ! 
being an £lDfficet; ann fo connner'll, be took tbem not to 
be afftoml~le, being fpoken of a common llDerfon; fo~ fJg 
take~ it fo~ a ®~ounll, tbat ~o~n~ are not acttonable~ 
unlef~ tbep b~{llg a ~an tnftbin Danger of JjluntflJment 
.o~ JLor~ o~ Jfo~fettur~ of SlDffice ; ann fo~ tbat citeb RoB, 
ACtion fur Cafe 65. Placito 7mo. ann comparct) ft to tbe 
<!Cufe of calling' on~ mftcb, wbicb it) not ufftonable I ~ 
Rep. 59. be faib tbe lLaUJ batb not ncfinetl a t9apttl, but 
IJtltb appofntel.1 W>unfaJment fo! fuCb n~ '00 ((ttam tl(f1~, as 
nbffailltng from Q!:{Jurcb, &c. I!>e tbat boros (it,ran[ub:: 
ffantiation, gno!ation of 31mage!S, &c. tbe lLatu notb not 
fap be is a l\!>apiff, but tbe ([butcb tbat be h~ a l!J£tettck, 
nun to caU n ®tln a fPetetick fa not actionable; anti be 
take~ it, tbat to call one lRecufant if.) mo~e tlantlerOUS, 
tben to caU on£ t@apUf. 

mett be confiners tbe mo~n~, at) the!, ffarro in JRrlit= 
fion to tbe ~erron, an'll fo be talte~ ttcm not to be alffolls 
nble. Firfi, jfo~ tbat bete tnafJ no Colloquium of bim, 
at) be tuas a 3lufiice of tbe 10eace, IDeput~;lLteutenant, 
(J~ p~{1.lp ([ounrello~, ann tbetefo~e cannot nffea bim a£) fucb , 
ilUti fo~ t{Jhl be citen Hutton 5 f, 5 5· ~bat to fap of an at" 
tome!" tbou art a coufening li\nab£', ann fiCt'ff tbp IUbing 
bp QJ;~to~tion, i53 not aCtionable, not babilt6' Colloquium 
of bim, aa of an tltto~ne!,; futtbet it 'Ootb not appear, 
tbat tbefe ®ffic€fJ tnrte of aouantage flntl ll!l~ofit to Oim; 
antl tberero~e not nffiomlblE'. ann fo~ tbi~ be etten Wa= 
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10~ Peale'S Q.tafe, of wbom one fain there being il ColIa
quium concerntl1lJ 3lufffceg of tbe ~eace, tfJftt be wanner: 
en tbe Jlting wouln ma~e bim n 31utlfce of taeace, being an 
Afs, a Coxcomb, anb"a Beetle-headed Juftice; anti tb£fe 
mo~'O~ wete nllju'Ogen not actionable, being a ]uff{ce of 
J1!)eace, hJ an IDfficet tuba tfap~ no w>~ofit o~ anui1l1ta3'~ ; 
furtber be faitb, tbat it botb not appear tbat [)p l~€art1n 
Df tbe §Speaking of tbeCe mo~'O~ tbe l\!llainttff mu~ in 
Danger of being put out of all!' of tbere IDffice£', o~ put 
to anp Qtbarge to clear ann nefeutl Dtmfelf from tlJc ]mpu: 
tatioll; ann f01 tbi~ etten 2 Roll 43. anti Action fur Cafe 
56. Qg to tbe 3 Cr. 19 1• be took tbe Renfon of tfJe Re~ 
folution tbete to be, fo~ a particular Relntion to bim ag 
illl ®meet of ~tuff about tbe mue£n'~ I~Ctron. a£i to 
tbe Qrircumffance of tbe fiLtme~, it bein~ tmmetliatelp up" 
on tbe [)tfeObetp of tfJe bo~ttlJ ~Iot of tbe l\!>apiffu, &c. 
be take~ ft tlJat t~ not matertal, fo~ tIJe t~uIe!3 of ILr:ID 
OU!Jbt to bl? certain ann ffable, ann tlJe fLatu not to be al. 
tetetJ bp acct'Oent~; tbetefo~e be p~apfn tuat tbe lung. 
ment mfgbt be teberfe1l. 

Bonithan, to tlJe conttatp; anb ritft De faib, tbat be 
bin not mucb fnfiil, wbetb~t calling a common l~ccron 
~apta be actianableo~ not, tbougb be tJfn not pieHl t{1at 
Woint, ro~ be (ail) tbat nom a Wapiff fa befit1£tJ bp tue 
)Law, an11 is; a .marne (0 Obtou~, tbat tbe @>tatute 13 Car. 
2. batb mane it urrp penal to fap tbe ming i~ t1 l0apiff; 
Dntl bp being a l~opillJ Il.\ecufant ([onbtct, one is Hable to 
man!, w>enntttc~ : Jaotu to fap one is:; a ~t1piff, o~ to' fop 
one t£i a @opifiJ lR,ecufant Qtonbtft i~ in notlJfl1~ tliffecent, 
as to call one 'Q!:tatto~ 01 Jfelon, o~ to calf one trtaito~ 
<!Conbiff, 01 Jfelon (!tonUlif, anti tl]at tbcp muff be conUiff" 
£11 befo~e tl]e!, are Jf'elons, 01 '([taito~g; but tbf~ tbe 
<!Cotttt tltn not allow, but tIJat tIJere iJl a great I)ttference 
to fa!, one ia a @apiff, anb a l~opif1J Il.\ccufant Ql:onbiff, 
fo~ tbat tbf~ i~ matle an ®tTeute bp tbe @>tatute; anti al~ 
lomeb not of tbe Qtomparifon of a f!:tafto~ o~ a .felon~ 
anti a (!Ctaito~ ([onbiff, fo~ tl]llt tbe~ are IDffenDers bp 
([ommon Low, anll tI)ctr 6Dffellce~ mala in fe. 1.But bam: 
eller, be fnilll tbat tbefe [[{o~'O£i being fpoken of n IDepu
tp,JL,teutcttnnt, ate flCttonable; (01 tbftt tbep incapacitate 
blm fo~ erccutin!J that £iDffice; anti" citen febcrol ~tu(J~ 
1D~tcb nt~ npofetl in IDcputp,JLieutenant53 bp 0tntute mane 
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ill tbis milllJ'~ ~fme, a£i of ilifarming ~EtfonS tbcp llJall 
jU'OiJe ilangcrous;, &c. ~ben IJe citen reuetal <!tafeg, 
Wherein mO~il~ (poke of a 3lUlli'l of i'eace, l11bicb tlo 
not touCb bim tn bt~ £ri)ffice, pet are actionable; tubfc(J 
fpoke of anotber ~etrOn tuouln not be fo, a~ 2 Cr. So. 
Yelv. 57. Moor 141, 401. Roll, ACtion fur Cafe, 75. 2. 

Cr. 240, 90,202, 484. 3 Cr. 883, ~13, '268, 621. I Leon. 
335· tbougb manp, if not all of tbefe czrafe~ are fo~ 
~(o~ns tubtcb concern the ®ffic£ of a 3lutltce of ~eaCt: 
JPe truIt no moUce of tbe <!I:ircumffance of tbe flCfmeg, 
but p~apeb tbe 31uu!Jmen~ gtllen befo~e una voce mtgbt be 
affirmelJ ; tbe Cltourt gaue Dal' ttll nett 'tterm fo~ ano~ 
tber Qrgument; puis. 

'The Duke of York and Pilkington. 

16. HIS Royal Highnefs b~ougbt a Scandalllm mag. 
natum 8lJofn(f Pilkington, attb be ltJas; bolDen 

to 13ail fo~ 1000 1. lit lUaa tbe £lI)pil1ion of Pemberton 
(lCbief 31Ufffce, tbat tbe ')SaU itl liable to tbe <!I:onnemnac 

tion, COl tbat l1p tnkfnlJ ')Sail belOw, tut COl 1000 1. is 
'"tenbelJ tbe ')Sail flJall not {weat tbemfelues ltJOltb mo~e 
than 1000 1. anb tbough tb£ 13ail befoUl to tbe @>bertff 
be in a @)um certain, pet tnben be puts in ')Sail aboUt, 
tbe 13atl 15 general, ann tbep ate 13afl to tbe gaton, 
nnb muff an£\ller tbe €onbemnation; anti fo fatb tbe @)£c 
conllat!' liItewife, anb tbat 13ail t{)ere i~ annap$' general, 
anb not in a ~um tertaln, unlers:; upon an £lI)~iJJinal+ gnn 
In tbiS €afe tbe Court nenietl a ~ttal at 15ar two (!Cerm~ 
Cooner tbnn bp to£ o~ntnatl? <!Courre it couln come in, anti 
fain neuer (ucb a ~bing ltJafj grantetJ; flut afterwarDS 
it appearing, that tbep ball tutten tnto a }Rule Ill' ~on~ 
rent, a ~tiallt1ftfj gtantel1t ' 

3 Herring 



----------------~~--~~-~~ 
Term. Mich. 34 Car. 2. R. B . 

.j'-Herring and Brown; deruant and puis. 

'7· T HIS <!Cafe l11a~ arguell again b1.' Winnington 
fo~ tbe ~lainttff, anll PoHexfen fo~' tbe IDefen~ 

Dant! Winnington faiO, tbat babing been often fpolte to, 
ilnll being a long [pettal ([letlJfff be wouln put it lui it 
Cirafe, A. feffeb in .fee, makeg a Uoluntarp <!.tonb£!,1ance of 
an Unllfbiben ~oietp of a ~ano~ to tbe [tfe of bfmfeIf 
fo~ ILife, tben to Bell, feeonn, &c. ~on in flrnU, tRemain· 
bet to ~tt Maurice Williams in fieai(, lRemninth?C to fJt~ 
own rtgbt J!)etr~; witb a Provifo tbat it lball be lawful 
l1p Deen, fealen in tbe @lcfence of two mitnl?lfe~, to rc .. 
boke tbefe <rIfeS, ann to limit new ones+ after rbil1, A. 
Iellteg a JTlne, anO a meek after tbe JrtH£ lebien, [11.' IDeell 
neclare~ tbat tbe 3lntent of tbe w>arti.e~ at tbe ttfme of 
Iebpfttg tbe JTlne tua~, anll now is, tbat tue Jrfne fiJall 
be to tue ([lCe of A. anll bfS$ l1>efes, anb to no otber d!fe, 
3/ntent, o~ j1!)urpofe tllbatfoeber; ann tllbetber tbi~ JTitte 
flatb e~ttnguifiJel1 tbe i>otnet of Bebocatfon, fa tbat tbe 
Declaration of mfet1 tomes; tro late., ia tbe snUenion. 
3rf in tbi~ (!tafe., tbe Deen of Declaration ban been Beff, 
ann tbfn tbe .fine, be noubts; not but it ban been it tJ00il 
<!Etecuttol1 of tbe @otuet of lRebocation; tbo' tbere ball 
been no JElottce taken of tbe }1t)otuer of' lRebocatfol1; be 
takes it, tbat bere tbe JTfne ann tbe- Deen are to be con~ 
ftberetl jOinUp, as one ~onbe1'ante; fo~ if 1'on coltfioee 
tbem apart, pou nellro!, tbe lntent of tue ~arttel; ; but 
if togetber, tbeir 31ntent i~ fuppo~ten. 11>£ nibtties tubac 
be fiJall fap tnto four lJ)eans, Firfr, l1>e confibet~ tOe ~er# 
fans between tub am tuts fnuellion t~. Secondly, ([bat 
)ReUocatfoltS ate fabouten in ILatu. Thirdly, ~bflt tDe 
Jriue notb not e~tfnguillJ tue W>otuct+ Fourthly, anftner.£J 
IDbjeffiong. Firll:, 'f![:bi~ is betmeen tbe tigbt Ii)etrs of 
A. tuDo was feieen ill JF'ee, ann mane tbi~ l.1oltmtarp czton= 
l1epance, ann of @lit Maurice Williams tubo is a @ltrangct, 
ann ban onlp a lRemainber limften to Dim, becaufe be tuas 
of fmt JElame ; tbat beee tn tbtS <ltafe tbe <Irourt will COIt~ 
finer it, a~~ if tbe @art1.' biUlfeIf tuag pet fibing; ann 
tberefo~e tbe <[ourt, bp a <ltonllrufifon in fLaw, to make 
tbe tailet!' ~uiltp of n Jfo~fefture, to let in a ettanger, 

bp 



... 
Term. Mich. 34 Car. 2. R. B. 

bl' dlettue of an ~Jf tnbttO tbe ~art!' i"tenbell as a law:: 
ful <!E.tfCtltlOn of bf~ taoltJer, tnollib be ft batn anti ri!Ja~ 
rOll~ c[onlltPfffolt. < 

SecondJy," Jl)e tonfiberS5 tbat ~oltJers of Beboeation ate 
faboureb til JLatu, anll fo~ tbat be put tbe ([are in I loll. 
273. I Rep. 173, 174. anll tbat there are man!? othet 
'2Cafes, fo~ finee tbe 27 H. 8. 10. of dUes tbep are abban~ 
taglons fn the {ettling <!faate~ fn lamtHes; ann as tbe!' 
are ufeful, tbe lLatu llotb e~pounn tbem fa\lourablp. fPC 
rememb~en a ([afe eiten often UpOll ®ccallon bp m!, lLO~b 
([btef 3Juftice Hale, lUbieb was mp Lady Hafiing'a €are, 
lnhere one Ifmftell an Qffiate to tbe [tre of bimftlf fo~ 
JLife, mitb lRemafnner~ ober, &c. wUb a 190wer to make 
n 3)otnture., anll tben eobenant~ to llann feffet! to tbe dIre 
of bt£' [[life fo~ bet 3!ointuce, tbougb it tuas bolben, tbat 
be couln not in tbiS ~afe make ann raffe an <!ftlate fO~ 
JUfe to ber fo~ bet 3l0inture; pet it tlJoult! be a goon <!E~e~ 
cution of biS JF)olner, acco~ntnlJ to the 3!ntent, ann that 
tbe ]Jointure lt1a~ goon. Thirdly, fPe bolliS that tbe ll:>oln= 
£t ts not e~tinlJui1lJen b!, toe Jftne, fo~ tbe !Lam tutu not 
fuffer tbe <!tonffruction of Deen~ to be bl' j}"tacttonG, anb 
tJtbinen:l wbere tbe 3lntention tuag tbat the!' tlJoulD be in:: 
tirE, &c. gnlJ fo~ that be citen l. Rep. 3;· Popham 95. 
lUbcre tf tbe J1!)art!' ban mane IJia ~Ieffton, to take one 
~ere b!, 'l1argatn anb ~nle, be fiJall not take tbe BefitlUe, 
o~ flnl' W>art b!, QConbepance at ([ommon lLaw. fpe CailY, 
that wbere an g (f i~ not compleat, tbere inbeell the lLam 
fiJall conffrue \\lbat ifl alteab!' 110ne to be \lotn, aS5 in (!tafe 
of a IDebife to one anb biS I!>etrs upon (lCon'tlitton, ann 
the Debtfe i~ 'tUlote to bim ann bia Jl>eitS ; but befo~e tOe 
~[1o~n~ upon C/tonbitioh are \l.l~ote, tbe IDebifo~ lliefj', 
tbi~ i~ a \lofn iDebtfc, 3 Rep. 3 I. anti be put it ffronger 
([aCe out of Hughes's Abridgment, wbere a Debtfe mas 
to one fo~ ILife, JRemafnber to anotber in Eec; tbe iDe, 
Dire fo~ lLife \\laa w~ote., but befo~e tbnt in JRemainner 
Was w~ote, tlJe [)ebiro~ bieS ! lit was abjubgen tbat tbe 
IDebtfe fo~ ILtfe was botn~ fo~ tbat the lLaltl regarDS not 
jfrflction~ of <!fftateS', but aJan al:ljunlJe upon entire acts 
iJllll compleat; fo tn tbia <!Cafe, tue lLaw ffJan take tbe 
jfine, anb the Deen of [lfeS, as; one compleat ann inUre 
~onbepancc, anti alljubge upon tuem aa fuef) togetber, anti 
not Ceparat£lp) ann upon tDt~ ®~Olmtl be (tten 19 H. 8. 12. 

3 S~~ 



.. 
Term. Mich. 34 Car. 2. R. B. 

S Rep. 79· I Rep. 99. molU (Jobing llJeltln, thot tOc!' 
ought not to be takell bp fratttonll, be enbeabOUt~ tu 
f1Jeltl tbat thep ougbt to be taken togetber. 3ln fome <lto[e~ 
tbe JLaltlltlUl fino an 1ntelltiol1, tbougb ti~e WattieG bOUt: 
e.tp~etreb none;" anb fo~ tbat be clteb And. ,64. 2 Rep. 57. 
fpe Ilkeltltfe etten 2. Rep. 70. Crumwelra ([afe, ann Moor 
471. as Itke1:llife tue (!tafe of Wixon anb Garrat. Trio. 
26 Car. 2. Rot. 960. ann fatb, tOnt mp lLo~n ~btef 31ulItce 
Hale faiD, in tOat <!aCe, ~bat all t!!.:bin!J~ ate not to be bone 
in al131nffant ; but tOat fome ttbfngg ate to be Done of lRe: 
£o~n, ann fome bp ~atter in Fait; but tuat ltlbell tucfe 
nre all none, tOen being in ID~'Oer to fulfil tOe ]ntention 
of tbe J.i!larties, tubicb ltl a~ entire, tue LalU aJaU anjull~e 
upon tbem as one entire get; be etten toe I Cr. 472. 
DnD Jones 392. J!:>e anftnereD tOe IDbjectfon upon Dig'lt 
€afc, fo~ that tbe Ulotuer of 1l\e\location tuere tuas et~ 
tfnguHlJeb, becaufe it tuag to be bp Deen intOUeb, anb tbe 
IDeen tuaa not {ntolleb befole tbe Ilne, &c. ann p~apei.1 
3lutlgment fo~ tbe nt>lafntiff. 

Pollexfen agtee~ to toe JLearnfttg of JKebocatklna, anti 
tbat tbev ougbt to be faboUtcl1 in lLaw, anti tbat a con~ 
trar!' C'lConbevance map reboke a fo~met, if it batb fucb 
iluaUficationss of tgeaIing anll mitnelfe~, ns are re· 
Quirel1 bV toe fo~met, tbougb tbe ntlotuet of Rebocation 
be not reciteD ; but fa tbere in tbia <!tafe anp [ucb contrar!' 
(lConbcpance: no fureI!'; fo~ tbf~ DeeD f~ no CZConbepance 
(J~ ~att of a <Zton\lepancc, but a bate lRecital lnbfcb llJal[ 
eonclune tbe ~artteg to fap tbere \\lete otber m:fe~; but 
it cteatesJ not tbe mfea, o~ can tOe!, 11£ createn after a 
jF'ine, fo~ tbep are raffen bp tbe .fine, ann at tbe ~fme 
of tbe .fine, fo~ a Deeb of Declaration after fa not goon; 
fo~ tbe dUe ifJ tOe lintent ann ~eanillg of tbe Wlartfes, 
l1lbicb map be erPlelfetl bp tSnrol, anb be abetreb bp ~a" 
tOI; fo tbat tbf~ fubfcqucnt Deell iG not a Qtonbepance, 
o~ a tSatt of a ~onb£pance, o~ can make an!, alteration, 
aG tf befo~e toe jf'inc, tbere tna~ a parol agreement, witb, 
o~ tuftbout mrftil1lJ; alan tlJt~ (ubfequent IDeen make 
anp Qlteration: no (Utclp; tben if tbe 3lntent anD dtfe 
i~ bcclarell befo~e, tben tbf~ fubfequent Dern cannot altee 
it; ann if it hJ not tJeciaretl blzfo~e, it t~ tben lJedaretr, 
fOl tbe 11am lJeclareg it; anb a fubfequent i)eetl cannot 
tJeclnre an mfe) fo~ tbe fine i!j compleat, anti tOe dtfe 
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muff ttfe bp it, an'O cannot be btclaren bp ~att£t ex: 
poll: facto, fo~ 'tis no mo~e tban a Recital; anD aa if be 
ban filtn, tnberea~ JI babe lebfeo n .fine to the mee of mo!' 
felf, flUO mp IPelt5, 31 tlo beclare the ~re to be to me 
ann mp l1>etrs. ~bf5 .fine batb lIellropeb tbe h30UJer of 
IReUocLltion; fuppore after tbe jfine leUie'O, ano befole 
tfJe ~raItng this Deeo, be bon malle an e.tp~erll JRetlOttltl 

tion; it will be aDJutJgetJ, tbat tbe fine batb e~tfnguilb~ 
eo it, ann tbat it coulD not be gOOb; anb tlJall tbe .fine 
])ffable blm to make an £~p~er~ Bebotation, ano pet ll)all 
tbhl Cubfequent DeeD inoble bfm to make an impUcite 
one f (!Chen be arlJue~ tl)e 3lncontlentence, if tbiS (bouln 
be nlloluen; fo~ fuppore be in Remainl1er baD entereD fo~ 
a jfo~feitute, ns tbe jfine bert t~ a jf'o~retttlre, if be ban 
gone to Ql:ounfel ann tlJe\t1eb bim bis flCltfe, ann baD 
asken bt~ Qrounfel, map jJ fettle tbiS r pou map fettle; 
rna!, 31 fell r pes, pon map feU; fOl bere wall fil:enaut 
fo~ lLife, witb lI!>ol1let of RetJotation; be batb not re~ 
lJokel1, but Oe batb lebien a JfillE, l1lbfcb e~tinguil1Jes biS 
~otuer of BeUocntion, anti f5 a .fO~feiture; wbereupon 
be fcttle~ in (lConlil1eration of ~nttiage, o~ ffll~ upon tt 
lJaluable (lConfitleratfon; notu aJaU this fubfequent Decla. 
ration come, ann befeat all tbis: tbat woulD be betp 
barn; ann pet aU tbis rna!, bappen, fo~ tbete IS no ~ime 
appotnte'O in lUbicb bt t~ to make tbi!; fubfequent [)ecla. 
rattan, but map bo it fo~tp ~eats after, as Dyer 136. 
(lne ntn neclnte tbe ~re of it Reconetp four !?ears after~ 
Jl)e agr£c£; t{JC ([afe£;, put out of Cromwell'~ Qrafc, &c. 
tont 9ct9 between }It)attfes tbilll bane a faUotltable <lton. 
firufffon to fuppo~t tbeir ]ntenttonll; but tbhJ ia in tDe <!i:afe 
of a @>trangcr, ann tbe!, can put bim no <!tafe, wbere 
futb Qronllruttion batb been mane tn ([afe of a @)tranger, 
as Defenbant in tbfs <!I:afe {59 being no @artp to tbe 
§tne, o~ DeeIl, nntl in no QCafe tlJaU tbert be a Relation, 
but bet\l)een tbe fame ~arttes, ann ueber in ~~ejuntce ta 
a tbirn W'crfon! ~S I lnll:. '3 2• 3 Rep. 28, 29. fo~ bete 
be tn JRemainn£t batb i1 lRtgbt to enter fo~ it Jfo~retture, 
Dnn if fo, no aff bone Ill' tbe ~attp l1lbicb commit£; tbe 
jf'olfeiture fiJall purge tbC jfo~feitute; ann fo~ tbfs be 
ritell tbe <ltafe betilleen Templer ann Bortioglafs; lUbicb 
luaa, 'm:enant fo~ lLife fuffera a Qtommolt Recouerp, ann 
after relJerfes it bp Wtit of ~ttol, fo tbat now be tuas 
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f!:enant fo~ ILife again; pet the Sr'o~feiture remains. ~o 
I Inft. 202. arenant fo~ lLife makes a feoffment tn Jrer~ 
upon ~Onnitfon, anti enter£) fo~ the <!l:ontlitiol1 b~oken, tbe 
(!Efiute ts tentlCeD, tue jfo~f£iture is not pur~en ; anti ap~ 
pUt's tbefe <!l:ofca to tl)e p~e(ent Qtafe. ~Jj to tOe ~t1re 
be.ttneen Wixon ann Garrat, 'ti~ not Ukc OUt <Ztafe, fo~ 
there l11d!1 a Defn leaning the dUe£) of tue 1fine p~ccenent~ 
mhicb operatefj nothing tlll U)e jftne come£), anti tben tue 
.fine £~ccutr£s a(Co~'Oing to the iDeeD, anD fo tue 31ntent 
oC the l3artiea DeclareD, at tOe {[fme of the Jfine; in 
tbat ([nfe the Decn tnall W>i1tt of tOe Qronbc!,ance, fo~ it 
raifcJj tOe [Ife of tOc jfine ; ours not: ~bete tDe lint 
£.tecutC!1 the dUe, ann no l~oU1er ig netlropen o! alteretr; 
but ttl our ([afe it t~ Dellropetr. anD III tue ClCafe between 
Wixon ann Garrat motice wa!1 taken, teat tuere might 
be a. IDifference between a [>eeD p~ccenent, ann a Deco 
(ubfequent! aa to tf}cir ~a!'tnlJ 'tta all but one QConuep .. 
ance, be tnqu{tc~ tubat tocp mean, o~ wuetber it be mo~e 
tban a flourt(IJ, fo~ the Jfine ia of it felf a perfett ann 
fufficfent Qronbepance, ann ftCCuten befo~e. 
~he QI:are~ mufcb tbep put, ate upon tbla 'j5attom~, 

Firet, mbere to the @erfefftoll of a QI:OtlbepanCe, two 
flCbtnlJ~ ate requffitc, a~ to ,l jf'eolfment, EAbet1!; to 11 
~~ant, gtto~nmel1t; in tbefe Qrafes toe lLatu tlJall look 
upon tbem etccuten at olte anO toe fame atime, o~ eire tbep 
ate felleral acts betmeen the fame J~atttes, wf}fcb affect 
not a @>trHnger. as to tf}e [)tfcourfe of taking <[ollbeps 
ancc~, ann rontltUing tbtm bp jfraCfion!1, tofa i~ no (!Cone 
llepnnce, o~ lSnrt of a <1tonbepance ; anti fa be anftueren 
tbem not. aa to the fecond W'ofnt, woicb Winnington 
fpoke not to, 'ti£) tbu~ ! {tenant in ~omtl1on fettle~ ut fll
pra, ilnn oftet mnkes ~attitton, anD neclateg one Wart 
to toe [tfe of Oim ann ots f1>eftg, anti the otber ~art to 
tbe [tfe of the other anti brn f1>eftS, if a [[lett of l@ar. 
titian ban been b~ougbt bp Cary, tbe otbet ~enant ftl 
'lrommon, againll A. it ban been nron, ann bounD ~fm in 
m.emafnner, tbou~b bp IDeeb, ~ if tbe IDartitton ban been 
fair anb equal ~. anti toe @auitfon in tblf:) QI:afe i~ not bp 
~lttt, fo not tnitbin toe Statute H. 8. ~enants in <[om= 
Ulan migbt make ~artftton, (but it muff be bp DeeD) ae 
<itommol1 latu; anti fOl tbot be etten Br. Partition 4, 
12,27. ann Roll, Partition 255. I Inn. 166, 171. Dyer 
3), 
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Lord Grey's Cafe ; dcq;ant, and puis. 

18. MAynard came into <!totltt, an)) p~a!,etJ tbnt w!' 
JL02D Grey beinlJ ea-mmtttetJ upon tbe )Return 

of an (!Eloignment, upon an homine replegiando, migbt 
lle anmttten to S1@ainp~ife ac(o~ntnB' to JLaw; anti citeD 
manp ([afe~, \11bere tbe J;>artp being in ~u{fotJp came 
Rl1b gagen Deliverance in abfence of tbe WIainttff, ann 
tua,S anmttten to ~afnp~ire; anti eitell belilles toe 1Re~ 
(ot05l (Wbfcb 31 babe not token) 12 E. 4. 4. Raf\:all's En
tries 403. Holt to tbe fame 3111tellt, ann tbat tbe Return 
of tbe @)betitf mfgbt 1.1£ fufficfent fo~ tbe ([ourt to commit, 
ft£) fo~ a cttontempt, but not to con clune tbe @attp as to 
the ~etit!J of tue ([Bufe; ann wouIn babe it tbat tbe 
~berifr!J Return iSS trllnerfable, tubicb tOe ~ourt nenten, 
aa fit ~afe~ of Devafravit returnetl upon a Fieri facias, tue 
)I!lart!' cannot tratlerfe, but i~ put to bi~ ACtion fur Cafe, 
lUbicb is tbe map. tbe JLam aUom~ to remetlp tOe ~art!' 
upon a rolfe !Return; anti bere in tbia <!tare, if mp Lord 
conlltBS tbe §5>beriff upon a faUe )Return, tuep wouln tben 
telp bim. firbe «ourt fatn tbete tmgbt be ~Ieanin~ 
lllben tOt Ji>artp i~ not til Cltourt, a~ tf tbe @>bertff reO' 
turn tbat be claims bim a~ bi~ [[{arn o~ illUlein, tOrte be 
fiJall come' tn, ann pleab '~upon tbh1, for'tbat tOe Cltourt 
batb a !Return to go upon! map, if in tbf~ ([afe mt' 
ILo~n '\l)ouln come in, anll confera tbe (taking, ann gage 
Deliverance, ltbc!, mtgbt let bim to ~ainp~{re; but Pem
berton fain, be tbougbt tbete \llaa no ([aCe tubete the 
~att!' bin not c.onf.efs toe ftakfng, anll claim a~ big diU. 
leill o~ [[tarb, o~ as commtttcll bp tf)e 31uffice of jfo
teff, &c. 'QCbat tbe!, let blm to ~afnp~tfe, but tbe!' took 
1ttme to confiner. Holt eiten F. N. B. 74. Keilw. 7'. 
13 H. 7· 17· 5 H. 7· J. Rafral's Entries 402. Maynard 
faitl, tbat if tbe ~bertff 6)ou1'0 nie., tbe Wart!' in tbi~ 
<!Cafe tuouln be remeOiler~; but afterwatns upon tue lLa~ 
n!,'~ coming into {[ourt, anll neclarfnlJ tbat llJe was unnet 
no jfo~ce o~ ([onfinement, mp Lord Grey tna~ anmittet1 
to ~atnp~tre+ 'V. Defignye'~ ([afe, Maynard 474. 

I 
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-Lady Vifcountefl Stafford and Llewellin. 

19· EAR L of Arundel bl?ill~ fcifeD in Jfee, cobenantti 
I to leilp a fine to tbe [He of bimfelf ann bt~ 

QI:ountefa fo~ tbeft Linea, tben to ~tt William Howard 
fo~ big ILife, Remainner to William Earl of NewcaCtJe 
ann William Pierpoint, &c. ann UJcic I!Jein; in (ttull, to 
fettle tbe lS~emtffe~ upon @)tc William Howard for his 
Life, with @otuCt to tcafe ut infra; attn tbell UPOll an!, 
([[Ufe tbat be llJall mattp fo~ llAfe fo~ bet 3lotntUtf, ann 
tben to tbe fitn @lon of @)tc William Howard, anll Co to 
the '(tenth, tben to tOe f.Peir~ of big '1Bonp, ann the 
l\emainnet oiler to tye Earl of Arundel, witb @omer to 
~tt William Howard t.o make lLeare~ fo~ twent!',one 
~ear~ at tbe tmp~ouen Rent; tbis Ulna in the t0ear 1636. 
31" tbe ~eat following ~tt William Howard mattte~ tbe 
Lanp 13aronefS Stafford; in tbe !!lear 1654. tIJett el'oeit 
@>on now Itiling tuaa bom; in tbe ~eat 1656. tbe Earl 
ann Counters of Arundel ate bean; in tb£ ~eat 1667-
tbe Earl of NewcafiIe, tbcn Duke of Newcaftle, l1il1 fet::: 
tIe b!, JLeafe anti Releafe tbe 310ittture of tbe Lady Vif
counters Stafford; §Sir William Howard, then Vircount 
Stafford, balltng an f.!Ellate-:fo~ ILife, conu£peD to bim ut 
fupra, William Vifcount Stafford makea -lLeafc!1 fo~ ~eat~, 
fOl lLife, anti fo~ tb~ee 'tL,tbea, taking great fines, ann 
refetuiug email iRentg. fpc is; attaintell of ~rea(ott, ann 
tJiea, anD between bia Lab!', ann tIJe lLelfee~, was a ~tia[ 
at 13ftr, tubere it appeareD tbat manl' of tbe JLetreea ban 
furrenbercn to Lord Stafford, the 'JLeafea granteD b!, tbe 
Earl of Arundel, acco~nfllg to a W>otuet he refetuetJ; 
Inbicb @lttttenner!1 tbe Court held nin not para tbe <.faate, 
~eing mane to Lord Vircount Stafford, \l)bo ban not tbc 
legal <.!fllate tn bim, but onI!, a 'QCrutl; anb in tbi!1 ({'afc, 
being bet!' foul, ann a gteat Jrraul.1 tn m!? Lord Stafford, 
tbep faio tbat tbcP would prefume tbftt mi lLo~n ban fame 
CZConUtpftnce from tbe 'QCtufiec£, to inable bim to make 
{lieb lLeftfe~, anti tbe ratbet fo~ tbat tt tua~ offect! a1l 
~~oof; tbat tbb; ban been tbe 6l)pinion of m!, IL01b <Ztbtcf 
31ullice Pemberton (ft£' be i~ nom) anti Serjeant Maynard, tbat 
mp 10111 mtlJbt make tbefe L~are~; ann tbat tbetefo~e 
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tbep woultt p~efume tbere l11as a futtber Deet! ftom tbe 
~ruaeea, to impotner tim, \1lbicb fS concealeD. ~nn Far
rar'S ([afe tnas etteb in tbe Common Pleas, wbere Farrar 
malle a ttftle ftom tbe Black Prince, tnbicb couIn not be 
Dut of bim but bp an a(f of }1!)arltament ; but pet, fa: 
tbat tbe W>otremon ba'll gone otbetlUife ebet fince, the 
Court prefumed tbat tbere ban been fucb an act of ~atl: 
Jtament, tbo' not nolU to be foun'll ; fo tbe (!tourt bere mas 
rCObp to recommen'll it to tbe JlUtp as a firong lt3~efump" 
tton, tbat bert lna~ a IDee'll to impotner mp 1L01tJ, it bel: 
lng tn tbe ([afe of poo~ 'C!Cenallt~, from ltlbom ml' JLo~n 
ban ratfetl 20000 I. in fucb a filtb!, unjut} ~anner; but 
Ill' qtonfent a Jluro~ mas wftbtJ~a\l1n, anti tbe ~attet r£:: 
ferrr'll to tbe ttno fitff ~en of tbe ~urp, lnbo tuere to 
comp~ife it in a fummarl' mal'; anti tbe Jlurp tuas paitl 
Ilettueen tbem, &c. '~l1la,; faitl futtber fn tbis Qtafe, t~at 
if tbe ~tuffee~ batl Co cOllbel'cti to wp Lord Stafford, 
to gibe leotner to make lLeafe,;, ut fupra befo~e a @lOll 
110m, tbat it lUaa no 13~eacb of 1!l:tUff; fo~ tbat notbing 
lna~ mo~e common tben, tufjere un <!fffate is Ifmitell to 
jptUlbanti anti [[life fo~ ILife, JRemaintJet to ~tUaees fa: 
p~efetbing contingent mfeS$, tben to tbe fitH, Cecoun, 
&c. @lon, fo~ tbe 'tll:rullecS$ to conbep to ~enal1ts fo~ 
)Life, there being no fltbflb, no~ ILtkeUboot! of €biln~en 5 
ahtl tf it be fo~ tbe gooD of tbe famill', tbat tbiS tuaG 
ueber accounteb a ')6~eacb of f!Ctufi! gutl in tbiS (tafe 
Pemberton <lrbief Jluffice CailY, tbat mp Lord Stafford mtgbt 
babe cut off tbt~ Qftlate, befo~e tbe Eattbitp of a @)on, 
babing an Qftlate in €atl fn bfm ; anb tuben it tnaS$ urgen 
111' Saunders tfjat it tuaS$ an ~ffate=tail in f!Crutl, anti Ca 
loulD not be cut off, mp ILo~b Q,tbief Jlullice Pemberton 
ratti, tbat fure ~~. Saunders tbougbt tbe (tourt wanten 
')5~ainSJ; but be rain be kneltlltlbat be fa1'o. 
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Hudfon's CtifC. 

20. I N a Trial at Bar concerning Hudfon'~ mill, tfie 
~oint tuaS1, tubethea: a mill, o~ no mill ; anb up: 

on tbe (!fUinencf, ttuo of the Witnetres to tbe mm ftuo~e, 
tbat Hudfon bin not publttlJ it as bt~ [[till, but tbat 
A. B. guttlen Hlldron's Hand, anll Hudfon mane bfs ~atlt~ 
but Cain notbing; no~ tuas:; be capable. £On tbe otbec 
@)il1e it tua~ p~OlJen botu tbat Hudfon ban mane ttDo fo~s 
mer mill~, anll tn tbem ball nftlillelJ bis:; lLantl, in tbe 
like ~annet as bp tbis ([lUI, anD botu that be lipiD of a 
<ltonrumption, ann (Ua~ fenllble to tbe Ian; anll batu tbat 
tb~ee Daps; aftet makin~ bi~ faa mill, be toas fenOble, 
ilnD able to llifcoutfe, an'll fa continueD till tDttbin fi~ 
IDap~ .of bi~ Deatb ; bereupon ft tuas platn to the <!COUtt, 
that tbe mitndfeSi ban been nealt witb: Qeo Wbicb the 
<!tounfd of tbe otber @ine urgeD, that if tbe tmlttnetres 
b.lere not to be bcUebeD, tben tbere tuoul'll not be three 
Witneffes to the mm ; ann fo no [mnl tuitbin the Statute 
of Frauds and perjtlries. 'C!I:o tubicb Pe'mberton <!Cbief 31u .. 
flice anftuetetl, tbat if tbete were th~ee [tlitnelfe$$ to a 
~ltll., tubcteof one tuas to biS own IltnobJlenge a 1tbief, 
Dl t\!lerfolt not ccelltble; pet tbe [[lo~tJSi of tbe ~tatute 
betng fathlfp'tJ, ann be balJinlJ collateral b3loof to fOltifp 
tbe mill, be wouln nfrert a 31urp to finll it a goon mill; 
anll a,;; to tbis ([afe be faill, tbut it fs; not p~obable, tbat 
it Wletfon in bfSi ~"mres (a,;; tbel' bere ate not able to nit .. 
p~obe bim to be) wouln fuffer anotber to guiDe biS J!)anD 
to a Wrtting, ann not fap an!, tbing; anll tbat tbetefol& 
tbep took it, be niD publilIJ it, ann remembl£ll Digg'~ 
flafe in C. B. 111bere tbe @)criuenet 111lote tbe mUI, anD 
t1110 otber~ toere mttnelfe,;;; tbe @)nitlenct ftuo~e tbe 
~effatol tuaSi Compos, tbe t1110 otber rtno~e be \naSi not 
Compos; tbe ~ourt ffoppel1 tbefe ttuo ttll the <T1ettliH was 
blougbt ill, wbicb founn tbe mill a goon mum, ann tben 
committeD tbe uno mitne1l'Cs to tbe Fleet fOl tl)at, if 
tbi~ 111a,;; fliffere'O, it 1110ulD be tn anp ~an's ntloltJcr to 
DelltOp anotber'g [mill; fa Itketntfe 'OiD tbe ([ourt of 
R. B. bCtf, commit tbe mttnc1fes, ant) took ~ecutitp of 
tbe ~lilintiff, to Plorecutc tbem fo~ ~erjur!,. 

ea .. 
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Cator's Cap. 

tt, CAT 0 R tua~ taIten tuitbfn title S)jile~ or a C!o:l: 
pOlatton, lubfcb CenllS ')5urgetfe~ to -@arUament, 

anl1 ... tuRS commfttell fo~ refuting to take tbe Declaratfon 
of Qaent anll QtonCcnt, be being (inl1eetl) a Presbyterian 
Parfon; lubereupon be fI~ougbt an Habeas Corpus, anb 
tbfS <!.taure luas returneD, &c. anti (!f,J;ception taken, fo~ 
tbftt ft fs not tlJe\lln tn tbe s.eturn, tbat be ban Plcocbeb 
tince tbe glf of SlDblibion, anti if not, tbat be irs not 
tnitbin tbe etatute 17 Car. 2. but upon reaDlng tbe eta· 
tute tb~ee of the 31ufffces lucre of SlDpfnion, tbat anp 
perron in Pletennel:J IDltlerS, Ol Pletenl1tng to babe ®l:: 
bers, luas wftbtn tbe ~tatute ; ann Co tbe ~J:ceptian not 
grutl. Pemberton Qtbtef 31ullfce hefitated; tben f.!];~ceplr 
tion luas taken, tbat tbe 31ungment of tbe @)emons ts 
ill) befng it ia o~tleretl tbat be be committetl, wbicb is not 
peremptou" anti abfolute but onll' a ~biltg futurelp to be 
bone, wbereas it. otlgbt to fie itt mo~ns de prrefenti, as 
in R.. B. ideo comittitur; towbfcb tbe Cltourt ntl:J not be. 
tibet tbeir SlDpinfon, but tbc!, tlt£cbargctl bim, fOl tbat biS 
(ltommitment lUas from a w~ong ~tme, feil. from tbe 
Refufal, tuben it llJOUlti be from tbe ~tme of bi~ Con
viction. 

Dockray's Cafe. 

2~. Dockray ban ret up a ~~ojeff of bi~ ohm tOl hir. 
perfing lLettet~, to anti ftom tbe feberal J.9laces 

lnftbtn tbe 13il1~ of ~oltalftp, autl tbe Qtitiea of Lon· 
don ann Wenminfter, anti ban fettletl IDffice~ ilt eberp 
0treet, to tecefbe lLettcr~, ann canbep tDem to tbe !Je~ 
netal IDffice, ann from tbeuce tbe!' were tltfpetfen to tbe 
refpettibe tl!>lace~ of tbeit Directfon, anti tOt~ to be lDftb= 
itt toe 1J6U1t' of ~o~talitp; fo~ tbougo in 1faCt be baD 
gone furtber, pet be infillen nat upon anp atbing to be 
lawful, but onIp toe @lentling of lLetter~ from one @ltteet 
to anotbcr, \\litbtll tOe fame <!.titp, o~ ~own; ann tbis 
JJt~ (ltounfel truIt to be wttbfn tbe €tcepttol1 of tbe eta:: 
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tutt of .12 Car. 2. cap. 35. FirO: tbep mObett .. tbat wbere 
tbe general ~oamafiet baD not fettlell an [)ftlce, tbilt in 
Curb Cltafe au!' S!3an m(gbt. ~o tbt~ tue <!Court faill, tbat 
wbere a ~off:1RoaD went tb~oUlJb anp (!tountp, tunt in 
Cueb ~are tbe Wotl·IDffice 'wa!j Cumcientl!' fettlen fo~ tunt 
<!Countp, ann tbat ft ttHlg not lawful fo~ anp one to ereff 
a rrenerall~otl=i)ffice wttbtll tuat CJrount!'; but tbnt Oit)? 
I>erron o~ ~o\Un mtgbt ereCt a ~off, to eontlfp tucie Own 
letters from tbefr olDn '(tOWIl, to tbe lJtrat ~otl:, anti 
to cartp tbem from tbe )1!>oQ . back again, ann tbat tbt~ 
tuaf) U'lltbfn tbe Q!;tception of tbe arc; Itketntfe tl)fP tOlk 
it, tbat iCtbe general ~o(fmafter fiJoulO neglect to erect 
an!, 19otl=IDffice in anp Thlart of bhl ~ajeltp'!j IL\fngbom, 
as in WaJes, &c. 'QI:bat tue Jjnbatftants fo~ tbclr OWIt 
CZ);onlleniencp, o~ anp Jj!)erfon fo~ tbcit C!J:onllentenc!, tttigbt 
£teet it ; but tubere a ~oa,9Dffice 1!j eretteD, tbete no Wet~ 
fon map emplop an!, jf'oot-1Sofi, o~ ~e1fenget wity 8peell., 
ll.a a general 6Dfficer, to recctbe ann Difp.ftfc lLetters; ann 
tbat in London, anD tbe feneral l\!)lace~ lllitbin tue 13tUS 
of ~o~taUtp, tbete lUcre @e~fonf) appotnten fo! tbfS ~tu> 
pofe. '\itbe (Ji ounCe! of toc' Defentlant moulD babe ban 
it, toot tt tuas no mo~e t.bon eattE-tng Q~ fenning a let· 
tet 6p a w>o~ter, from Gray's Inn, to: ,tue Temple; ann 
that tbt!j wag lawful, ann \tbat an.!',onz,-mtgvt implop as 
man!, ~oltet~ as be pleafen; anb tbat bere Dockray ban 
tmplopcn (it map be) ICO ~o~tet~; ann tberefol& 
tbev tJefiten it migbt be fpechlllp founn ;_pet tue <!Court 
lDoulD not agree to it, but. oller-rulen tf)em, ann Dit-ecten 
tbe 3lUt!' to finn fOl tlJe l~laintiff; wbe~efole, ~c. ann 
tn tbi!j QCafe, tbe ~ilutt faiD, tbat !ptglet~ cattpin~ let~ 
tetS from Highgate to Lood()n, anD back agt)tn, & c·. 'ban 
been aDjuDgeD wttbin tbe }&enaU!' of tbi~ alf. 

_I Lord Gray's Cqft; dCf7Jant. 

'23- A N ]fnfo?matiotl tuaG b~ougbt agllfnff mp JLo~ti 
Grey fo~ confptrtnlJ tbe )Ruin ann IDeffrufffofl 

of nt!' Lan" Henrietta Berkley, ann (enucing bet to Iea\Je 
bet jfatbet'6 t)oufc, anO to Jibe \DUb 111!, lLo~b Grey ilf~ 
ter n btffJoneff anD fCanl1illouG Wanner; ann fo~ fOlUcitiug 
bet to ttnlatufullLotJe, tlJ£ befng a [ltrgin of 18 ~eatg of 
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Qge, an'll un'ller tbe (!f'Oucation anti ]Jnfituttion of ~re 
fatber, &c. (tbe <!Counfd fo~ tbe lltiltlJ cballengeb a 31u
to~, anD tben tbep of tbe· otbet @litJe cballenlJc'll Touts PIl
ravails; tbe nting's ~ounrel requttetl tbem to tbew tbeie 
([auCe of ([balfenlJe~ wbfcb tbep Itke1l1ife neman1leD of tbe 
lUng's (ltoullrtl; but tbe (ltourt tulen tbat tfJe Sling's 
'€tme is not to tlJeID ~aUrt tm 011 tbe ).E>and is perufeb, 
but tbat tbe 1Iting muft tbetu bts (!Caure befole tbe JiurOlS 
be 1l~atun ; onD in tbfS ~aure tbe .tabp Henrietta Berkley 
Inas fIDoln as <!Ebtbence, ann labe bet ~binence in ')5e~ 
taU of mp JLOlti Grey. 

Banaton and Morris. 

24· THE Defenbant anb anotber tnere ')San (01 J. S. fn 
an Qlfton blollgbt agatnft bfm bp Trevifa, tubo te= 

r:obet~ anb b~tnga i1 Scire facias againCt tbe l)5aU jotntlp, 
anD bab 31ubgment tn tbe Scire facias; one of tbe 13ai[ 
tliea, anb after Trevifa bies, biS ~~e(utol b~i"g~ a Scire 
facias agatnn Morris tbe §SUtbibO~ of tbe ')SaU, to 1tlbiCf) 
be bemutteb. Holt; tIDo are 'l5ail, anti tbe ~Iaintlff blingfS 
a Scire facias againtl tbem botb; now be reb!, is tbe 
~Ieffion of tbe ~Iaintfff, to ~alte tbe Becogni1ance joint 
o~ feberal at bfa mill, betermineb: anti be comparen it 
to tbe Cltare of an £lDbltgatton, anti being a perronal ILien, 
tt ftJOUlti futbtbe., &c. ')tiut Saunders anftlleretl, tbat 
bp tbe Scire facias notbing i~ reCObereb, 'tf~ merrll' fl 
f!;bing relatibe; ann nOID tbi,; Scire facias \nas; to tebfbe 
tbe fitft lRecogniianCf, anll neetl Itot take moUce of tbe 
lIutJgment in the Scire facias; anD to at tber£fo~e tbe 
~Iaintiff bere baD tbe like (!flection tHY Trevifa ban. 
Jones Juftice aflken bim Wbat if (!freclltton ban been fo~ 
tbe ~latntUf, be fain tben be mulltljetu it, anti p~ap ~~e: 
cutton fo~ tbe JRefitlue: Adjornatur. 
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Powell and Weeks. 

:! 5· DEB T wag b~otlcrbt upon t[Je t 7 Car. :!. arrainff 
Weeks, fo~ comIng wttbin flue ~ilea of a <!1:o~po: 

ration ; t[)l~ £DefentJant pleana tOnt be lUa~ fummonen tie.: 
fo~e ttuo ]ufitcca of tOe ~tace, ann fo~ not taking tOe 
i'atbll be lna~ £11.' tbem committelJ, anti fo took ft, tOilt 
be ban QJ;lecrioll to tefufe tOe IDatbs, anD go to l»ltfolT, 
o~ PilP fo~tp )j!)ountJa ; but tOe CZJ:ourt bel'b, tOat be ffJoUID 
pop tbe fo~tp l~ounns, anti tOat if be tuaa befo~e tOe 3iu~ 
fiites, ann rcfufen tOe "atbg, ag a furtbec W>unitlJment 
be tlJourn ITO to W'lifol1. gun it wag bolO£l1 tip Pemberton 
~bfef 31uUice, tOat tn tOts ([are be couIn not traUerfe 
fJi~ wneacbiltg in a (ltonbenttclr, tOat not beinlJ tOe ®f~ 
fence, fo~ \110tco; &c. but bts ~omfnll wftbin fitle ~UCS 
of n €o~po:ntfon, but tOat be minOt take ~eltefit of it 
upon a Nil debet; but tOe Declaration tua~ fir tn tbiS, 
fo~ tOat wOere tbe jfo!fetture" is l1itltnen in tb~ee @arts, 
on£ to the )hing, one to tbe 31nfo~m£r, anll one to tbe 
~oo~ of tOe lSarfllJ, fJere tbep\ ball not mentioneD au!' N>aB• 

till); wberefolc 3lutrgment \lla~ fo~ iDefenlJant. 

Heneage Earl of Nottingham, Lord Chancellor of 
England, nping tn tbe dtacati'on, North Qtbief 3luftfce of 
tOe Common Pleas tna£i temabtll inta Chancery, witb tbe 
tlrtUe of Lord Keeper. gllb Pemberton Qtbief 3!ullice of 
tOe King's Bench, went tnto tbe Common Pleas; ann 
Saun.ders ltJU11 mane Qtbtef 3]utltce of tbe King's Bench. 

M2 



Term. Hill. 
3~ Car. 2. R. B. 

Curfen and the African Company in Chancery. 

I. CUR SON llaoul.lbt a 'laill agatnll the African 
Company, anllfet ro~tb, tbat be (in tbe .mame 
of eit R. Foch, tubo neclaren it it Qrrua) 
lent tbe African Company 3000 I. tubf£b tbe!' 

obligeb tbemfelbes to pap unbet tbeir €ommon eeal; 
tbat artet 1800 I. ltJas paib; anb tbat IDbligation cancel:: 
lelJ, ann a HelD one lUttb a ~enalt!' fo~ 1800 I. JReanue,en= 
tten fnto unbet tbefr (!Common @>eal to eft R. Poch, ann 
i1 nelu Declaratfon of ~tUff fealen bJ! bim to Curfon tbe 
Came iDal', ann tD~ote bp tfJe Qtlerk of tbe Qrompanp; 
ilnn botu tbat aftetlDiltbS bp ggreement betlDeen tbat 
(!Companp, anb tbe netn African Company, tbt oln one 
cOnbepeti aU tbet~ Jro~t$$ anb Qfffect$$ to tbe [talue of 
~4000 I. to tbe netu Qtompanp, fo~ tbe 1.i3apmcnt of tbe 
iDebtG bue bp tbe olb qrompanp ; tbat tbc!' ban paiD ta 
tbe maIue of 29000 I. anti out of tbe Real1ue ntll tee 
mafning fn tbeit J!,)anl1S, tb~ <l!ompIatnant neaten to be 
fatfSfieti. J1:)att of tbe czr ounfd fo~ Curfan woulD babe 
it a arrnll; ann fo tbiG ~ompanp bountl to pap tbe <ll:om# 
plafnant, anll tbe makfng tbe oln Qtompnup llDartieG ta 
tbe 'l6fl1ltot netclfatp: i)tbet~ wouln babe it no ~tU{f, 
but tbat tbe netu €ompanp owing tbe olD Q!:ompanp 
5000 I. upon tbe ggreement, tbat it ilJoull1 be liable to tbe 
<!Ctenitt1~S of tbe olD ~ompanp, bp tuap of gttacbm£nt, 
lDbfcb tn ~qtlft!' map be agail111 a QCompanp; but it lUaG 
objelfeb Ill' tOe (ltonnfel fo~ tbe ([ompanp. tbat tbell tbe 
olll ~ompanp OUllOt to fie tt>attfe~ to tOe ')6iU, ann the 
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<!Court to Decree tbat tbe oln <!Campaup "Jouln llifcbarge 
tbts upon ~al'ment of it to Curfon ; tbe otbet~ WOUlD 
babe it., tbat tbe <!fquitp ougbt to be agailla tbem tbat 
babe tbe <!fffeffs; anll tbat tbi~ <ZJ:ompanp balling tbe (!Ef~ 
feets, 6Joui0 be liable. Lord Keeper rain, if all <!f.cecuto~ 
canbep obet aU tbe <!fffate, ann go to tbe Indies, o! elfe. 
ll.lbere not to be fOU111), tbat tbe (!faate fiJllU be Hable to 
ratt~fp tbe Qtrenito~S, but tbis llJall be after be batb aoon 
out all 19~ocers ; but tbe Decree was bp (!tonfcnt, tbat 
tbe CZCompaltp llJoulll pap out of tbe 5000 1. 40 I. per 
Cent. (tbe w>~opo~tion pain to tbe otbee CZCrenito~~) anb 
3!nteretl from tbe ~ime of tbe fo~m£r [)ebibenb., ann tbe 
<ltoft~ to be aUome1) out of tbe :Jlntereft, tbe oln ([ompU$ 
Itp not being matte Jj!)arttes to tbe 16i11; ann faill in tbiS 
~are, tbat @~ocefs agatna a (!Companp ts IIp Difiringas, 
Itot Subrepna ; ann- if tbep babe no q,effelfS, tbere is no 
map to tompel tbem to appear. 

Lady Pye againft Duke of Norfolk. 

-2. LAD Y Pye ~tecuttf~ to bet lPuSbanb, founb it 
€5>tatute of ~500 1. agafnft tbe Duke of Norfolk, 

&c. upon bet fiftttng tn it, n Deco of CZCollenant was 
fiJ£\Un fo~ tbe iDeltberp of tbe etatute up to bet <ltaun~ 
fef, ann afterwar1:JS llJew" in (['ourt; fJotnebcr llJe p~o~ 
Ceebe'b, an'll b~ougbt in a trors ')Om, an'll put tbem to a~ 
mutb (lCrouble as; fi)e toul'll. mpon tbe JpearinlJ, it ap= 
pear en tbat tbe etatute war; fatf~fielJ, ann o~'Oeren to be 
lJacatelY, not affilJnen; anti ale o~'Oere'll to pap (tOllS, flat 
as to oblige bet ~errolt, but out of tbe <!Effate. 

Bird and Harrifon. 

3· B I R D b~ougbt 11 [1[lrit of ClEtto~ agafnft Harrifon, 
upon a 31utlgment tn a Scire facias ill C. B. wbere 

tbe QI:afe ttHlg, 9jutJllment war; gillen againtl a (tellatol, 
Inbo bies, ann make£' Bird Executor, arratnll ltJbom it 
Fieri facias fg taken out, ann nulla bona returnen ; upon 
1tlbftb a Scire facias anb Qfnquirp) ann returnc'O tbat 1:Ji$ 
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beta ®oo'O~ of tbe fiteffato~s:; tame to bh.; J1)Ulli1l1, ml'O 
tbat (Je diverfa bona Teftatoris difpo{uit, elongavit, & 
ad propium urum convertit. Bird rtOID appcatinrr, fittll 
neber balling appeatCll befo~e, but futferfng lu'O~ment ta 
para bp Defnult, comes; ann Pl£(l'O~, tbat be tniH; neber 
~tetuto~) o~ atlluiniffcetl ag Q];ncuto1, ann trabrtfh1 ab
fque hoc, tbnt be bona Tefbtoris difpofuit~ &c. lUbere" 
upon 3llTue l1la~ jofneD, anti founn againfi Bird, anti 
]ubgment; ann ttOtll affigncn fo~ Q!;trol, tbat tue litrue 
lDas; til, fo~ tuat be mfgbt conbett ann tlifpofe bona Tefta
toris ; ann PEt 3lu'Ogment otlglJt not to be gibe", tbnt 
(lf~ecutton tlJouln be de bonis propriis, aa te miglJt 
tome to tbe ®oona, 1.11' ~ale in ~arket:obett, &c. ilnn 
tbnt tbfS Q!ollberuon wouln llot be anp J1)inn~once of 
tbe (!ftecutfon; but tbe (!tourt faitl, in tbtfS ~aCe, be be= 
ginninlJ anti pfenning nunque Execlltor, llurff not abil1e 
tucrebp, but went obet to ,tbe ([onbertlolt, lUbfcb lball be 
illtentlet1 a QI:onbtrfion, aSClfJecuto~, ntco~tli"g to tbc 
U>oint of tbe J!nquftp anti Beturn; being tf)at be (fiJJ 
~tecutol) babing conbertetr; &c. ann be coming antr tta. 
b,rfing tbe QtonUertlon, tbia lball be intennetl tbe ([on. 
bertlon intentJetr in tbe )Return, it being {ounn ng.afllt'f 
bim; lDbetefo~e affirmatur. 

Artonymus. 

4· I lnill not bcnture rup felf \tlftb bet (being (poke at 
a ~ftJb:lffe ltcenfell) llJe is a mf)o~e, ann will kill 

me, nnn butp me in tbe ®otben as fiJe llin bet 'lI3aUarn; 
fOl ll1btcb [[to~n5 a @>uit tlJa~ in tbe <!ftclefinfifcal 
Qto~tt, ann ~~Obibitfo~ p~apffi ; attD upon QranCe fiJCl1m, 
tremelJ, tbe ([ourt tolung tbem not to be acttonabfe at 
~ommon law. 

Duncomb 
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Dunconlb and Walter. 

5· S TAL Y a ~olbrm{tb \nas lnlJebtelJ to David Wal- I Vent, 
ter 1000 1. anll alro fnl1ebtell to Clerk ann otbers Raymond. 

in Ceberal @um~ of ~onep; Clerk makeSJ Duncomb 
(lJ;tecuto~, ann tries. Duncomb lIpon tbe 6th of Novem-
ber 1678. arrerfs Sta]y bp a Bill of Middlefex fOl 600 I. 
to tDbtcb Staly puts tn goon ')Sail; after November toe 
18th, Staly pn~s Walter big ~onep, anti Itkcwtfe upon 
tbe rame 18th of November, Duncomb Plobe~ tOe [[lill, 
tbe 13m of Middlefex not being pet teturnel1, o~ uturn# 
able. gftertDarnSNovember 20, 16,8. Staly t£lJberS 
fJtmfelf tn Dtftbnrge of biS ')Sail, ann the iDebt fo~ 
IDhtcb be is arrefietl temafl1~ not paib, o~ compountleb bp 
tbe epace of t\l)O ~eatS; ann if Staly tball be rain to 
be a 15ankrupt from November tbe 6th, upon tnbtcb Da!, 
be lDas; lira atreHetl., tnberebp the Sj@onep pain Walter 
tuiU be liable to the gmgnment of the QJ;ommfffioner9 of 
fj5ankrupt, 0: from the ~ime of renbling bhnfelf tn iDtr~ 
cbarge of biG 'l5ail ; 0: ftom tnbat 'Qrfme be tl)all com" 
mente to be a ')5ankrupt, mats the Doubt mitf) tbe ]u· 
tp upon a @lpecfal metbitt: anti referretl to tbe QI:oUt~~ 
gntl tn tbe Common Pleas the €OUtt gaue ~llbgmetlt~fa~ 
Walter unanimoufip, tbat the ~otlep tnaJJ not liable to 
an gmgnment, no~ Staly a 15anktupt from tOe 6th of No
vember; tDbereupon a [mett of QfttO~ tnats b~ouJJbt itt 
R. B. anll tbits amgnell fo~ ~trO~: jfO~ tbe ~Iafntttf in tbe 
mttt of (!ftto~ tbep inlillen upon (cuerol qrlaufea tn tbe 
etatute~ of 15ankrupta, ann tl)ewen that tbiS (!tafe tuas 
Inttbfn the lLetter of tbofe Qtlaufe£'; anb a~ to tbe not 
p~ObinlJ the [[fill, at tbe qrime of tbe acrion b~oUB'bt, f]e 
etten Roll, Executors 917. Inbicb lllas; allmttte'b lLatn b!, 
Saunders ([bief 3lufltcc, an'b tile ([ounrel all tbe otbee 
@line. ann be fain furtbet~ tbat if bp putting in ')6ail ttt 
tbt~ Qta(e, be tbollin not be tnitbin tbe @)tatutr, flrrent. 
to:S wouln be tn an tn Qtafe, fo~ tben be mtgbt go anD 
conbep bia ~fiate leigetment, ann after come ann tenner 
bfmfelf in Dffcbarge of bia 16ail. a~ to tbe 6Dbjcrtion 
tbat it muff be a bue Debt, be fa ttl, 'tbat it ill bue to tbc 
~te(uto~ p~erentl!" tbougb be cannot blin!) an artfon, 
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fo~ tbot tbe ~te(utO! batb bi~ lInterrff, bp tbe $let of tbe 
l\Dartp, flp 'Qreffament, ann tberefol£ map releare befol£ 
llDlobate; anD tbts i~ tbe: true Difference between an 
~.recuto~ anD anmtniftrato~, wbo batb bia J1ntereff flp act 
of fLatu, anD con no notbmg tUl lLettera of anminiffra
tion are granteD. Walcot on tbe other @>iDe CaiD, tbat tOe 
artcfi makes bim no ~anltrupt, anti tbat 'US) no SDffcllce 
to owe ~ol1ep, but tbe eDt'fence P10\liluti agafna bp tbe 
~ti1tute, is caufing bfmCelf to be atteReD, anb putting 
in common o~ olDinarp 13aU, &c. botn tbat here tDa~ 
groD, anD fufficient '15ail t Jt>e faitl tbat tbi£; fpedal <rIet:: 
iliff wag founDeD upon tbe reeOl1D lii>aragcapb of 21 J ac. 
anD il1fiffen tbat bere tbep muff make two IR £Iattons, nnb 
tbat tbt11 wouln Walk an J]njurp to a tbirD leerfon, tnbic{J 
a Relation woulD not Do, &c. but tbe <ltourt reemro ta 
fap, tbat bere wouln be 110 Relation; but tbat tbe [[{OlliS 
of tbe 0tattlte tuete, that be UJoUID be a ')6,ankrupt froUl 
tbe (!cfme of biS attea, &c. Advifare vult .. ~ lt mas after" 
lllattJs argueD, Trio. 36 Car. 2. R. B. anti tbe Jlungment 
of C. B. tuafJ affirme'b una voce; ann faib tbat Befation 
to make a ~an a ~anlttupt ougbt to be upon an actual 
fping til ~~iro1t, anD not upon putting in ~atl onlp, af~ 
tet lUbicb a ~etfon temains pubIfclt, anb lnbereof a ~an 
cannot take Jaotfce, but upon I!,in~ in ~~ffgn, one batf) 
marnfng; tbep beln ILke\llire tbe attea bp~~eClltOl be~ 
~o~e £3lobate ltlaa to~tiOl1S, ann ,tl)all be an attttl lllttfJ. 
In. tbe ~tiltute+· , ; 

Roe and Clarges; devant. 

6. T HIS ~etm Winnington fo~ tbe 19laintiff in 
tbe mrit of ~rrol, took tbe Came 9WetbotJ 

IIlttb tbe fOlmer, anb mane two ~oint9', Firfr, mlbetbet 
if tbere [[1o~lJa were actionable, being fpoken of a (!Com.: 
mon ~etfon. Secondly, lIf Of tbe ~Iatnttff afj bein« 
iDeputp Lieutenant, &c. Firfi, Jt>e fnfifteb tbat a E!'apitf 
is not Defineil bp anp tam, (wbftb tbe ([ourt llenieD) tben 
tbat being a }»aptn t11 tn it felf no il!)trence; anD tbat be 
batb 110t reen OI1P tntlittfil fo~ being a );)apfff onfp, but 
fOl not .comtng to a <lCbureb, Ol refuting fueD anti fucb 
~atbs, \llbtCb one tbnt t~ R ~ap'tl map not refuCe. 
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lPe eiteb 2' H. 8. 14. anb otbet 15roltl1 befole ctteD, ann 
fmk tbc Bule. fo~ Atl:iort fur Cafe etPlrtfeb in Hob. B. 
tbat wbtte tbep fmme'Ofatefp concern one In bh1 ®ffice 01 
'lCaUfng, as to fap of a 3iungc, tOat be t~ a co~rupt ~a(J, 
o~ of a ~illJop be ts a @apiff: ~ben fo.~ toe otyet 
Woint, be obrcrbCb tbat bere tuas no fpectal Damage laiD, 
ann tbat big i)ffiees ltlere ltO !)ffices of ~~ofit; ann fatil 
tbat tbere roo~ns non't affect bim immebiatelp tn big eDfi 
fite, &c. anti p~a!,el.1 tbe ]jun gmtnt migbt bt reuerfelJ-, 
Godb. 147. . 

North on tbt otbet eine faiD, tbat mO~ll~ tnbicb btl 
not lap tOe @artp open to co~polal ~unttl.Jmel1t, o~ .Jro~j 
feiturt of ®OOlJ~; of lLanti, o~ lLors of )Life; pet if tbep 
are fucb as lItp~ille bim of tbe 1l3enefit of tbe ([onberra.: 
tion of biS Jaetgbbours ann Jrrienns, ann tenner bim 
otJious ann unfit fo~ @>oc(et!', t~e!, tuill bear an Qctton; 
as to Cal' one wan laib ot tbe l}3ot; o~ to Cap of an at~ 
to~nep be batb tbe lalling eicltnefS, o~ i~ an Ambidex
ter; tbefe [[10lllS tmpo~t tn tbemfelben no ill, but tbat 
upplteb to a ~etfon unbet a particulat (!tbaratter, tbcp 
ate att(onabfe. llJe fain a J1!lapfft fG fufficientlp l1efinetl 11~ 
febctal aff~ of W>arltamcnt, ann {"£fancen in tbat lUoicb 
makes it fo penal to rap of tbe King, be i~ a @apitl : 
llJe faib that l\Dapiff anb W>opfllJ lRecufant t~ aU one, anti 
tbat tbe Jaame came fita up wbcn H. 8. took on bim tbe 
eUPlcmacp, tbat tbcp tnbo lUcre agoin{f tbe JlUng'~ ~u= 
Jl1cmacp., anll fo~ the J1!)ope, lUere callen WaptffS, tn IDf= 
fiinctton ftom tbe otber 1.90pit1.J Rccu(ant~; Jl)e faill tbat 
it ougbt to be mo~e penal to caU one }1Daptff, fo~ tbat 
{JerebI.' raifil1!J a common lame, be mfgbt be tnlliftetl altD 
conbictcn bp J.}!)loclamation, lUitbout being callell to an# 
fluet; tubich lUap of J.}!)loceelJing is allol1lell in no otbet 
<[are. as to tbe ~imeg, be faill toat toep wouIb not 
alter tbe fLalD ; but be fain tbe @>ignification of [{(o~n~ 
migbt alter, anti tbore [[lo~l1G become affionable, tubicb 
COlmerl!, Inere not; wbiCh Ifketuire Saunders ([bief Jiu" 
llite aUOlnetJ, ann tbat be ban feen tit a 15ible, Paul a 
Knave of Jefus ChrHl:, 1tJbere @)t. Panl is called a Knave; 
lnbetea~ if one (lJouln call an atto~ne!, fo" be \lH.1UIll b~ing 
an ~ffion. €ben North faiD, tbat if tOf!, tnrre not 
affionabIe of il common WetCon, pet being fpoke of t1 
iDeputp !Llrutenant tbep are fo, antJ citeb febernl ([ares 
l1.1bere [[tO~bS rpoke of common l~er(on~ ate not nlttoH-
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able; pet b£f,t~ (poke of a Jiuffice of 19£oce, are fo, anll 
fo of an i'pil1b @>bcttff, anb pet be bopen no one moulo 
Cap tbe ~ffice of an l!Jigb @JberitY hl an fDffice of W~otit ; 
but be faib, tl)at bp betltlJ a l}!)apfff be is utterfp fncapa= 
ble of anp ®ffice o~ )polt, ann tbat tbi~ t1$ an ~ffice of 
!trcat '<trult ann J1)otlour ; tnberefo~e be p~apeb tbat tb& 
g1utJlJmcnt uliubt be afficmen. ~be 1utJge1$ feemeb to be 
aU of £!Opinton to affirm tbe J\Ubgment, but took Qrime ; 
be etten tbe Q1:afes of Ambidexter anb jfalling @>icknef1$, 
to tbetn tbat [[{OlbS augbt not to be taken in tbeir ra~ 
11ical @>cnfe, but acco~t&ing to Cncb a §!)cnfe as tb£p are 
llfuaUp accepteb in, ann unnerftoob bp tbe ll)eaterS, &c. 
ann arterwarn~ the 3JutJgment in C. B. l1la~ affirmeD una 
voce., 

W alk~r and Hamerfly in C. B. 

7· U P 0 N a IOltlJ (pedal (llertltct tf)e ilueffiolt came 
to be tbi~, tnbetber o~ no a ~ale of an atll.10w= 

fon -l11ttb a Qrotlenant to p~e£ent fucb a ~etron as tbe 
']3argafnee fban nominate, be a fimontacal Qtontract; tbe 
flCburcfj at tbat ttrime being full of an J/ncumbent b!, ([1. 
furpatioll, ann a Quare Impedit tben penbant to tfmOUe 
bim, ilntJ bp tnbfcb .be is afterwarbS temoUen. ~be <lCourt 
fcenteo tfeatl!' to bolb tbat it tva~ ~tmo"p, fo~ tbat tbe 
~lef£lltation bp [lfurpatton being aboitlclJ, tbc QI:burtb 
fiJau be notn fafO lJoib from tbe Deatb of tbe lall J/ncumbent, 
min fo pleab£b, tnttboltt taking Jaoticc of tbe mfutpatiort, 
lllbicb lUll!l it mere mullitp, anti tbe 3\utJgment is an <!C= 
noppel, fOl all ~en, to fap tbe QI:burcb is full ; anb if 
tbe Qrburcb fiJoUlb be faib to be full upon an mfurpation, 
tbat tbi£l wOlllb be a ~eans to e1u'Oe tbe @>tatute, fo~ 
tben 'tiS but gfttfng one to ufurp, anb tbe )patron map 
Cell tbe nctt al.1otnance to lUbom be pleafes; al1'O tbeii 
b~ti1g a Quare Impedit, anb remotlc tbe mfurpatioll, anD 
fo tbe ®~antee come in: '([:bis Qrafe bab liketnife rome~ 
tbiltg of Champerty in it ; but tbat tbe ([oullfd onrtner~ 
ftl, tbat it Wall I.1p Decree in ClCbancerp, tbat tbis ')Bate 
gain anll amglt01ent wa~ o~beteb ; tbe ~OUtt feemrtl 
£Ieat ut fupra ; bowetler tbe Qrounfel bdireb anotber ar~ 
llltmCllt, mbicI) tbe Qrollrt nranteb upon confcntfng not 
to 11~fl1g a [[ltit of ~rtO~ ; RnV aftet UP all Rnotber ~r,. 
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gument ne~t fl!:erm bp Maynard fo~ tbe ~laintitf, ann 
BaJd win fo~ tbg iDefentJant, 31u'OlJQlImt was !liUen una 
voce fo~ tbe ~Iatnttff. 

'The King againft City of Worcefrer; puis. 

8. AN 31nro~mation in tbe mature of a Quo Warranto I Vent. 7. 

Wilg blougbt agafnft {ellctol ~etrans of tbe City Raymond. 

of Worcefter, anti tbe 3lurp befng at 13ar a <!Cballenge 
lUag taken, fO~ tbat tbe 31utp tnna returneD bp tlJe <lCo~o: 
ners~ tnhereas it fiJoulD be bp tbe @)bcttff; an olro tbat it 
lUag but bp one QJ:o~oncr, wbcn it fiJouln be bp botb, ann 
tt wag illDo~ren af5 bp borb; but tbe Bearon was, fo~ t(Jat 
tbe e(Jeritf wa£i Olle of tbe nt>attieg againtlwbom tbe Scire 
facias in Jaature of a Quo Warranto wag blougbt ; tbe!, 
tbat took tbe QJ:{)ollenge fattl, tbere wete (eberal ~tfences 
fo~ tt1btcb tbc ~attie£i \\lert to anftuet, ann fo {eUrral ac" 
tiona tn tbeit JElature; anti tbat tbougb ag to tbe @>bertlf 
fJimfelf, ~~ocers oUlJbt to go to tbe Ql:o~onet ; pet as to 
tltbers, tbe @)beriff OUllbt to return it. Saunders citbtef 
31utlfce ann tbe <!COUtt feemeD to tbtnlt otbetwife. but a 
')BUI of qJ;rceptions was filen; anti tben a Qtballenge was 
taken to tbe U>OIlS, fo: that tbe!' bao no jfreebolD; anll 
aa to tbtg tbt ~ourt (eemetl to tloubt, ft being in a <!tit!,; 
lUbttb \nag a <!Countp \Dftbht it {elf, anti rent to C. B. to 
know tbeft £Opinton, tnbicb \Da~, tbat it tuas no ~bali 
lenge, fo: tbat tbeft ~~petience bab alwap~ been to tbe 
<ltonttatp; anti tbat bertb!' rometfme~ mtgbt bappen ft 
jfatlure of Jjufttce. 

Sandys and the Eaft-India Company. 

9. SAndys bauing laben a §3bfp, anb mabe atenber of Raymond, 
biS (!ftttries at tbe <ltuffom,boure, anb gib.en out 

tbat {Jt intentlen fOl tbe Eait.Indies; upon Ql:omplatnt· 
bertOr to tbe Ilttng in Ql:ounfel, be Oltlereb bis; ~b\Jocate 
in tbe gnmitaltp to arrea tbe faib @>bip, anb Detain bet 
tiU @>ecutitp tuaa gtuen, not to go anti traDe wit bin anp 
t9att of tbe Qtoullttie~, containeD in tbe ~atent granteD' 
to tbe Eall:· India Company. fll:be ~btp wag acco~binglp 
attdfell, anb Sandys refufeb to gtue eecUtit!', but Plapfn 
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a ~~obibttion in R. B. ann IDa!, being gillen to tl)etu 
QI:aufe tub!' a nt>~obibition lljouln not go, Finch ~olftetto~ 
fain, tbis lUaa not between tbe Company anb Sandys, 
but betlUeen tbe King ann Sandys~ ann tlJat tbe tlrre(t 
lUaa mane b!, tbe King's Order, anb. tbe ~omplafnt of tbe 
(lCompan!'. Il)e confitleun firet, 9)f tbere ban been Q,CauCe 
to attell tbi~ ~bip. Secondly, 3lf tbe!, ban p~oceenen 
ill a rigbt Sl@etbob; be faib tbe~e was (["aufe fufflci" 
fllt, fo~ tbat be nefiglling to go ann uatle lUitb !Jnfi~ 
nelS, tbe lUng migbt tefftafn btm~ fo~ tbat it mtgbt be of 
til <1.tonfeQuellce fo~ tbe ~tnlJnom, ann fo~ tbe Q,Compau!' 
now mananilllJ a ~rane of great anllantage to tbe Jj!)ub" 
Uek. ]If ~l. Sandys ffJoulb go, anb commit e!)utrageu 
ann 3lnturtes, as lUas none fo~merlp bp tbe fame ~btp7 
tbe IlUuga nnn @~incea tn tbe Indies wouln eract §Satts" 
factton of tOe <1.tompanp; furtber be faib, tbat if an!, 
~etfon intenl1etl to carrp a ~btp latlen tDitb ~oona to 
tbe mil1g'~ ~ncmies, tbat tbe Jlting mtgbt la!, a JReHraint 
upon bet. ~bat tbeCe are 31nfibels, ilnb ~nemfes, ann 
tbat tberefo~e 'tf5i not lawful fo~ tbe J1\ing'~ ~ub;ects 
lnitbout biS !Licence to trabe witb tbem; ann tberefo~e 
tbere i~ (!tauCe fumetent to {fop tbe ebfp. JLikewife tbat 
tbfS is tbe p~opet [[1ap~ anll tbat tubicb batb been aItuaps 
p~afftren ; fo~ tbougb tbe mfng migbt grant a Ne exeat 
regno, anti fo Hop fome particular tacrCons, pet tbat tbiS 
lDoUlti not be an effeaual ~eans, fo~ tbat if a Ne exeat 
regno tie granten againll one (!taptain anb bts (!ttetu, an= 
otber, ann fo a tbittl, &c. rna!, be clapt 011 13oarn, &c. 
tbat tberefo~e tbe mon etfeffual [[tal' tuas to arrell tbc 
ebtp, tubicb wouln p~ellent aU. J!>e bin acknowleDge tbat 
tbe abmiraltp ban not 31urfabfftion of <ll:auCes infra Cor
pus Comitat\ unlefS in (!taCes of ~a!,bem o~ Veatb, &c. 
as is e~p~e[en tn· ~tiltute R. 2. but tbat tn tbfS (ltafe tbe 
muefiion tuns ratber 011 tbe Ilttng'a @~erogatibe, fo~ if 
tbe )atng map Hop, tben noubtlefs tbe gnmitaltp map ar= 
tcff. arbep on tbe otber @Jibe inUffeD tbat tbe Sbip ban 
ueber been at @ea, tbat {be tuns taken infra Corpus Co
mitat', tbnt tbe flCraning tnbicb was to be tbe :iDtfence (if 
one) tuns to be uponlLallti bepOh'D the 8£a, ann not witb" 
in tbrtt 31urfanfctfon; an'D tbe fLetters Datema wl)crebp 
tbe Ea(\:· India Company were enabletl to trane, were trte 
able anb tletermfnable at !Lam; to at tlJi$ toas a g(9attft 
Cleatlp between ~ilrtp ann Wart!', ann tOut tOe Il\tng'G 
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~~etOt;atfbe wa~ not in DeOnte; ann ft'oberetJ to, UlflJi-Cn; 
fillen upon tbeit @>ug\Jefttol1, toot tbe wottet urofeinfra 
Corpus Comitat', & non ruper altum mare; anti tbat tbhl'. 
Inll~ tbdt Qtafe, 01111 tuoulD not aHow tf),e :mtng'~ ~~£ro~ 
gatibe to be the i1ueffton, .but onlp ~attttof ]tlttg .. 
l1tction. Saunders Ql:btef ']juftice fafn, tlJat tbe1t ~rr~e'~ 
fiioll bib not b~tng tbe 1@atttt in mucHt"", fo~ tbe il,ue, 
itton tmIg, wbetber tbt~ WU!) an ~nmttaIt!' "aure, o~ neit ; 
(01 if fo, tbe being tranfaffen infra Corpus Comitllt' UHlS 
not· matetial ;. ro~ that n ~etfon mf\Jbt be taken up bp 
(lEtecutfon out of tbe 2lnmtratt!', upon' Si!>rntence tbet'e 
fn anp QL;ountp of England: 'JPe fain, tbat in manp ([ares 
tbefLtilllJ migbt attrft @)I}ipg, a!) fo~ biS g,erblce tn 
mar, o~ upon iReafon!) of ~tate lap an Qfmbatgo upon 
tbem, t»bicg wag aHna!'!) none bptbe anmtraltp ([ourt; 
ann that no ~ourt in Wefiminfier- Hall couln llO it, ns 
lJe knew, ann \l)onln be gln11' to be i"fo~tUell bow tDt~ 
couln no it ; te raill, 'tia pomble a !\S)betUf migbt no an 
~~ecutton upon a @)bip tlbing in tbe lRibet, but be Caw 
not bp lUbat ~ltit at <[ommon lLaw, fiJe' couIn be artel1~ 
en o~ (fapen; tbat notbing' tml~ mo~e frequent tbftn fo~ tbe 
gnmitnltp to orten @bipa dtJing in tbc' Biber, tbat it 
ltla$J none ebccp Dap fo~ ~atine.ta WagClt, anti otDer 
$fJaritime C21:aufeg ; but bowetler it ltla~ a ~aufe of great 
~ometlt, ann the!, wouln take 1!Ctme to atlbffe. Saunders 
tUen :2 Brownlow 296. Michelborn'S Q.Cafe ; afterwartJll 
all tDe Judges of England were of IDpinton, tbere ll)ouUJ 
go no 19!obibitfon in tbfa ~aure, fo! tDat tbe!' ban not 
fet fo~tb in tbeft €9uggefiton, tbat an!, @lUit tuaa nepent1= 
tng bettueen tbe Eafi-India Company, ann Sandys in tbt 
~llmfraltp <!tOUtt. 

Crefivick's Cafe. 

10. CRefwick b~ou\JIJt an 3!tlfolmatfon upon w. ~. fo~ 
pulling llown noetanter, fa mall!, }i?'ercb of 

maIltng anD ll!»alc~, ann cutting bo\l)n tmcnt!' areca, 
&c. anti ban, IID~ocef~ a(co~ning to tOe @>tatnte ; tubere" 
upon tb~('e fcuetal 3!nbnbitants of tb~ee (eberal ~dlnns 
came in, anti plcan toat tbcP are 3lnl)abftanhl of fucb anti 
fuel) "'([owns.; (Wbicb Inere toe anjacent d!tlIagcs) ann 
€em11ltfj to ~it John Norton of tbe ~£lnol of, &c. anll 
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bam to at ~it John ann aU tOel' tubofe ~aates, &c. babe 
~tme out Of ~inn ban ([ammon fo~ tbem anb theft 
qrenant~, 31nl)nbttanta of tbe fain mtllages, in tue l?Jlace 
blOete, anb llJetlletl bow tbat tbcp bib pull balUn fa mucb 
tbat tOel' mfgbt tome at tbdr ([ommon tempore diurno; 
abfque hoc, tbat it tuaa noCl:anter; tbe otbet replte$, 
tbat 'tis; bifJ feDeral JrnebollJ. 

<!E.rccpttoll \Daa taken, ro~ toat tbep come ilntl rap~ tbep 
ate 311l0nbitanta of, &c. anti plean fo~ tbemfelbes;, anD 
tbe Bert of tOe llnDabftants, anD llJetn not bl' \tlbot au· 
tbo~ttp tOel' pIenn fo~ tOem, ann tbat 3lUbgmcnt muff bere 
be lltbcn againft aU tbe ]inbabttants;. Anfwered, tOat if 
tbep were not lawful }1!>artf£f) to tbe Reco~ll, no J!utJ!t:: 
UlCtlt coulb be IJfbe" upon tOe Demurrer; anb tbat tbid 
tnoulb be as til fo~ tOe one @>tDe, a~ tOe otber. anotber 
<!f~ceptiol1 tuas taken, tOat tbe ~raberre tuas tm llraigbt;. 
fo~ be ougbt to fap, abfque hoc tbat be pUIl'D botnn fQ 
mucb~ aut aJiquam jnde partern; fo~ if upon Jltrue JOineD, 
tbe nt>artp fi)ouln not p~obe tbat be bab pulleb nOWl1 ta 
il Jroot~ as; muc:b as is containen In tbe Jltrue, it woulD 
be agatnft bim. Holt tnoulb babe put a Difference bee 
tlneen a general 3Jifue, anD a fpecfal 3lifu£', as in Debt 
IIpon Nil debet, be ougbt to fap Non debet tbe ~um tIl 
i)emann, nee aliquam inde partern; fa upon Null waft 
fait; but upon a fpettal Jltrue, be neeb not; anD put tbe 
Q1:aCe tn Dyer 115. Saunders Caib tbis lDa~ not goon 
19Ieabinll', but tlJot babiltg juftifieb (It n:>att, tbep llJoUID 
fap, 'luoad tbe otber 90 aCt£'5 fo~ tbe Wlurpofe, tbep ate 
not Builtp! ')Sut tbe ([ourt fain tbere wa~ a JfauIt, fo~ tbat 
tbe im!tit wa~ taken out 16 November, anb tbe EDffentes 
lUcre fain to be commftteD befo~e tbe 20 of November 
eadem Anno; fa bere fs not tbat ~fme giuel1 to tbe 
dli11S to inbfct tbe £lDffenners, as bp 2 Inft. 476. i~ allolUeD, 
tulJtcb t~ a ~eat ann a Dap ; ann tbnt tbercfo~e it ts ill. 
gl[o tbe 3Jnquifition i~ fo~ cllttfnlJ 'OO\Ull fltru£), fo~ lDbicb 
tbe ~tatute p~o1:J{tJe~ tttl lRrmelJp, ann tbe iDamagrS) ar~ 
intire, anb tberefo~c fII; \Uberefo~e Curia advifare vult. 
&c. tbis lDn~ upon a Demurrer; afurtuar'Os; a nelU Di .. 
firingas l1la~ atnarDeD., ann tbe Q!:Ollrt bib not tbtllk a ~eat 
onD a Dap of meceffitp in tbh1 ~afe; pet a rfaronable 
'([ime tbe mW$l ougbt to babe. 
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'Th~ Earl of Derby'sCaJe. 

II. T HIS czrafe lUafJ argueb a~ain tbiG ~erm, bp 
Pemberton QL:bief liullice of tbe QL:ommon 

J&)lens, mba mane two ~uetltons, Firft, dlpolt tbe @>ta ll 

tute of 4 H. 7. tubetbet anp X!Ccn8nt itl ~ail, couln bat 
biSl 3ltTuc bp Jro~ce of tbat €5>tatutc. Secondly, Qnmttting 
be mfgbt, U1{Jctber tbf~ ~ano~ betng of tbe ®fft of tbe 
~totDn, ann fo p~ote(fen bp 34 H. 8. be fo enlargctJ, trJat 
it mig-bt be burreD bp Jrine, ol £0 alteteti bp ql1arto Jac. 
tbat it map be batten. 'Q'tbe ~tatute of H. 1. is general, 
ltlitbout menttonfl1lJ (!!;llates=-taU; but :j2 H. 8. tHUg qf" 
llate!l=tail £.rp~rllv ; but tbere is a W'~oUiro tbat it fiJaU not 
bar <!Effate!l taHen bp ~l(f·of J;jatliament. lPe boln~ tbat 
4 H. 7. tJotb bat (!f(fate~.tan~ tbe [[1o~t)!~ tnbereof ate the 
fame, Fine to be a final End, and to conclude as well Par
ties as Strangers, tui~bfn tnbicf} [[ld~tlg all ~ett IOt.C (On1, 
p~ifen ; but. tOe 31tfue in {tall fa l11fUJfn tbe [[(d~n W>~fb!" 
fo~ tbere fa ,n-W'!ibitl' of 'l6fmn attlrof <!ELlate l betlUeen. ]f" 
fue ill firull anO bia anceao~; fo~ 31lfuemltftmalte bia (tic 
tic bl' bi~ 3neeftol; anti eiten tbe i loft. 516. anD Hob. 
3=33· Dyer 3· 13ut tbe Doubt upotr t1)£ 4 H. 7. ~Dotb.l1ot 
ilttfe from tbe"[[lo~n W>~ibP., but it artfra upon tlJe third; 
Salvo. fPc fain tbat tbe ~enntlt!J {UaGI Doubtful, Jmt 'tbe 
general ®pinlon of t[)C 'l6mlu, 'UHla, tbot it tuaa a 15ar, 
tbilt be kneUl of no 31utlgmcnt B(tatnlt : bim, anti tbat it 
ban been unquefttonetl fo~ Rtanp ~eatg, anD tbetefOle tbilt 
be lookttJ upon it as a 1j!)otnt fettletl; ann tbe [.atber, 
finee ~2 H. 8. fo~ tbnt now 'tiS not Ifke to be in Debate; 
(Jut be takes it not to be material to tbf~ <.!!:afe, tubfcfJ 
tlepentJ!I (bieBp upon tfJe ~tatnte of 4 Jac. tubether o~ no 
tbat ~tatute batb fet the (!ffinte at Libert!' from 34 H. 8. 
Jl)e takes Eftates tllenttoneb, ann lleW moulnell in tbat 
act, to be new Eftares, fo~ tl)at otbettnffe @etron~ taking. 
Ectates bp tlJat 9et, migbt fo~feit fo~ ([tearol1 the whole 
Efrate; tvberen9 'tts platn., tbep cannot fo~reit to flat tbern 
tn Remninner; likewife that tl)ofe mentiollcn tn tbe gil 
take bp IIDuttbafe, ann 110m tl)cp muff b~inlJ a Formedon 
in R.emainder, tubercar; if tt mns tbe olb ~aate- it muff 
be. in Defcender; but tbo' be take)l tbem to be new (!fffateJ17 
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pet be bolb~ tbat the fine b~ <!Earl Charles notb not bar, 
but tbe <!Ea-ate is p~ererbetl b~ 34 H. 8. anl1 ta lte~ it tbat a 
.JF'ine is wttbfn 14 H. 8, acco~lltng to tbe I 1nfr. 17 2• ann 
8 Rep. 78. anb tbo' Hob. 333. CaUl) it an obltque @z)tratn7 

pet tbat IDpfnton batb bttbcrto obtatnell, anll it ball been 
of Itttle 19urpofe to bintler bim to bat bts ][ue bp a 
Cltoll1mon JllecObtrp, if be bab been at Libertp to 110 it 
Ill' a line; 'tiS true onlp' JllecotJertes were menttoneD, 
Ilecaufe tbep lDere tbe common atrurance tben tn (!Ife; ann 
'tluas a Doubt, if jffnes lUoulb bat tubere tbe lReuetfion 
Inas in tbe (lCrotun, befng ercepteb bp 32 H. 8. ann not 
platn b1.' 4 H, 7. tberefo~e tbep put ill general mO~bS other 
Thing or Things, tbat if an)? other Thing was uCeD, it 
Ojoulll be l11ftbtn tbe act; the J/ntent Il1bereof mas to 
p~ellent tbe aUenation of fucb ~enant. (tben be urgeD 
tfJe IDefigns of tbe Iltinll in maltfng 24 H. 8. anD tfJe 
!tbbantage of tbe QttolUn primarily, anti {econdarily of 
tbe iDonees, &c. IDbtcb 3lntentton of tbe nting'a IDoula 
Ile of little abRil, if tbe itenant in ~atl mtgbt alien. 
~boUlJb tbe1.' are new flEaates b1.' 4 Jac. pet tbe JRcllerfion 
remains in tbe <!trowu, anti is not remobell 1101 rtmobt", 
able bl' anI' Qlf, hlbicb tbe Donee can bo ; tbat tbe )powee 
Of teffraininlJ tbe Donee to alien, fS \tlbollp fOl tbe 
ILtinlJ'tl QbbantalJe, anll attnerell in W~ibit1.' to bf~ Bebere 
lion, anll inbepenllant upon tbe <!Ellate gibe"; fo~ ff tbe 
Jltfng llJoUltl alien bts JRebetOOU, bts ~owet to reffrafn 
lUas lJone, anll moulb not rebibe, tbough bfs Bebetfioll 
lUag teconbel'eb; but if iDonee aUeneD, anll took back an 
<!Effate again, pet tbe lltilllJ'S ~o\tlet to rellrain was not 
fiftteD. anD to tbe IDbjertfoll of Baron Gregory, tbat tbe 
reffrafnfng @OIDer of tbe Iltfng waG gone, f01 want of 
~~ibttp. )J>e faill, tbat ~~fbtt!' Wl1~ not t£quifitc, a~ ap. 
peatel1 b1' tbe common (lCafe, wbete Donee of tbe ~town 
matle lLeafes fO~ tmo, o~ tb~ee JLibeS, wbicb are gooD; 
O~ IDbere ®tft is maDe in ~an, Bemainller tn ~atl, Jae .. 
berOon beintJ in tbe QrrolDn, bere is no l:9~ibitp, pet tOe 
Jltfng's refitafttfnlJ @ol11et continues. )J>e faitl, be coulll 
lIot look upon tbe <!Ellates in 4 Jac. as a new ®ift, 
anb tbat no one IDm fa 1', but tbat tbe Earl of Derby ball tbe 
~ano~ of the ®fft of tbe Qrromn, fo~ fLUng James btb 
not tntrnll to pafs aIDap anl' JRigbt, but onl1' atfenteb to 
tbe act fo~ confirming an ~tDatll, mane fOl tbe fnutet anti 
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1geace of tbe jfamilp, anD tubicb bp tbeft o\\1n QConfent 
llJas of jfo~ce ontp tn1tbtn tbe jfamtlp, anll lDbi(b couln 
hot flanD, unlefg confirmelJ bp act of ~atHament; tberei: 
fo?£ ag tbf~ aWatD couIll not, no~ coulD au!' otber aff 
lnbicb the Fam~]y of Derby (.ouID pofftblp bO, remobe tbe. 
mtnlJ;~ JReberfioll, o~ alter bt~ W>ower Of tetlratninlJ; fd 
tbe aft tbat 111a~ purelp fo~.'confirminlJ tbt~ attJatll ll)all 
not ettenn to it, but it aanD,; am in tbe fame J1!)ligbt a~ 
it tnas; befo~e; anti tbat an 9ct of W>arlfament between 
particular J;>etfOtlfJ, fiJall not binb @)trangetS, be cttetl 
8 Rep. I ~8. anD 21 H. 7. I. tberefol£ bet£', tbe Ilting 
joining but to gibe bffJ topal @>tamp, anb cn:ottfitmatfott 
to tbfS atuatb, to conUrue tbfS to bat bim of a real 
ilnb baluable abbantage, \l)OUlD be betp barb. gnn a~ 
to tbe £!nuetlion lDbo llJall b,£ iDono~, be raf~, tbben an 
Clfaate ts createD bp aff of }\!)t1rliament, no 'WObp ffS fain 
to be Donol, unlefS tbe lDbole matfon; but bere tn a 
Formedon be map fet out tbe ilttllg to be Donal, Uke ad 
tuben one bling~ a Formedon fOl lLanbS, be ban upon a 
lRecouerp in malue t mpon tbe tubole ~attet be takes; 
it, tl)at tbfs beinlJ an <!faate cteaten bp tbe Clttoll1n, tbe 
mebetfion rrmatns in tbe Cltroll1n, notmitbllanllfnll' tbe 
Qlterattons mabe bl' tbe etatute of 4 Jac. "nb is fiill 
lllttbtn tbe ~~otettton orf 34 H. 8. anll tberefole tbe Pine 
of ~atl Charles tf.) no ')6at to tbiS 3Itfue; anti fa 31ubg" 
ment ougbt to be entereD fo~ tbe U>laintftf. t1>e fatD, be 
lna~ otoereD to belttler tOe Lord Keeper's Opinion, lDbfcb 
lnaS, that it ltHHl a netn <!fffate bp 4 Jac. pet Il1ttbftt 
tbe ~~otettion of 34 H. 8. ann tbat bO\llfoebet 4 H. 7. 
tna~ at the making tbereof, a~ to barrfng o~ nat barrfn« 
an ~(fate.tail; pet tub en 32 H. 8. comes ann beclares; 
upon 4 H. 7· noW aU Jrtne~ ate goon from 4 H. 7. to 
bat ~aate5l,taff. 
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Anonymus. 

t 2. F' - b ti R 3!ufiices at a pafbate ~tmolt~ bab bir~ 
.. .' [batteb an 9~p~entice, ann after at a ®etteraf 

@>enioit£C tOe 3!ufticc£C tinning tbt ~Ulake, ret tbat SD~Dei: 
ilabe; ann now tbep come into tbe lUng'S 'l6encb, anti 
ritoUe to bttbt tbe "~bet at tbe ®eherul @lemons frt alitle~ 
fo~ that tb'e lira ID~i1er tuna. acco~i1fng to JLatu ;, but tb'C 
~PUtt nerifeb ,ftz . a,11b fain t6tU an gpp~tntft~ coulO not bt 
111fcbargeb but op Ql)cn£ral @)emonS,ftcCoatJtnll to S Et 

Marriot and Knight! y; puis. 

t 3. 'T:' HIS lDa'~ a mtit of, Ertor upon it 3fttlrttll1~nt 
. " . ('It c. ~. lipan 11ft ~afon u'Pon tot Qtafe, f~ 
~otOfJ (Uner~m Ktii~htly ltfd~!'e~, .tb~t ~el b~ing a 3;(1= 
filee of tbe Weare, an'O a,D~p\lt)?ll~utenant" tbe {)eren~ 
bant fpoke of bim tbere 'mlij'tl~, ~e llimbing, at toat ~fme 
f~~ mn'iltbt of !be '0btr'e, viz. i have 'beard that a Maid 
of Sir 3!'obn Jltrdgbtlp's, wne'o he, was IaCt: Sick, looked 
fb~ough 'the Key-hoTe,. 'and raw'~ ,Prietl: a'drilidifier to him 
the pucharHl:and . ext-reme Undion: mpon 'flot ~Ufltp 
pleatrel1, ~·e. bab '8 dl£t#t1f, :~il~iOama~~~ ~o. a ~ooo I.anb 
llutJgtU£l1t tn C. B. up,9n \UtJl,ClJ tij(b mttt tilas baouIlbt. gnn 
H_ol~. fo~ tbe 19fainttff iiltbe «<tit 'of ~tro~, 'tak£~ tbl: 
~lO~bS nnt, to. [1e a(ffd~abte, 'ro~ tb~t 111e!, '(ubjeCt tbe 19Iain:< 
tnf. to. no WenaItpwltf)in anp ·-~tlifu'te; anlY luben be 
mClltfans 'tUofe -~6:ncern{ng bifn'gfhg ftl 'of Bulls, Agnus 
Dei ann nearing'Mars, fie fain, 'that 'etfrem·e '~llCtton ts 
no Watt of tbe ~afs, no~ p~obfbftclY bp dtir 1,aw1J iQtem~ 
pn~al o~ QEcclcfiatlfcal, nnl!, beclareb bp gttlclcs; of tbe 
([buccb, not to be a @8crament, ann fo tg @enance, ann 
tbat it ts tn it felf no mOle unlawful, tban is ~cm1l1te • 
imb fo~ anointtng tnitb IDU be etteb James v. '4. anti 
~bbat_ ufing it notb not necerfdtiIp concluDe bim a Wapiff. 
)1)C 'etten I Brown!. T 2. 4 Rep. 16. 2 Cr. 2.1-3. '2 Roll 41-
3 Cr. '9 1• ~etfeant Jefferies on tbe otber ~fne etteb 
I El. anti '27 EI. 2 Car. 300. Roll 50, 46, 86, 69. 
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'The King and Hurft. 

14· I N tbe (lCaure between tbe King anti Hurlt, it wnll 
borDen bp tue fl!:ourt, tbat :2 3 E1. £~tentJen to all 

tSo~t~ o~ JRecufantll, Protefl:ant, as mell aa PopHb ; ani) 
Jones faiD, that in :2 2 EI. a W>~O(hlmation ilfuen to put 
tbe fLattls in <!E~ectltion agatntl Famelifts ann SeparatHls. 
gnn Dolbin fain, tlJat in the 15cginnilllJ Of Charles rbe 
Firffs Time, aU tbe ]UD\JtS of England bdD, tuot ProteCrant 
Recufants were within 23 El. gun Saunders ([f]ief J!u." 
nice [ai'O, t(rat ~OUtt6 eouin not take JElotice of tue 
~~oulln of tlJeir Reenranc!" but mull punia) tbem fo~ not 
comina to <ltbutcb; but the Qtuufe \libp tbep niD not, 
coulD not be looken into. ann in tbi~ ([afe it WilS bois 
nen likewtfe, tbat let tbe Laaet!' be intJfcten tn a w~on!T 
Qtountp, pet be llJall babe no gnbantagc of it, o~ fOl an!, 
oUJce Q!:aufe abo(13 tbe 31ntltffment, but onl!, bp ClConfolmi: 
tp ; but Oufler Ie main hl a goon ~lea. ~1l'O aftetwl1rtu; 
a like ([afe \l)iut moben bp Wanop anl] Williams, anll 
betp much p~e1fen bp tfJem, that tbep miaht fpeak to it; 
but tbe ~otltt wouln bp no ~£anll let it be mane fo murb 
aa a m,ueffiolt; anb Jones toU, Wallop tbat tbia wag 
tbe firft (time anp ([oullfd \Jan been fo 'boln, ar; to o[CI: 
an gtgument to the contratp ; tbt~ <!tafe of Hurn: tua~ 
tOen tememb~en. 

Anonymus. 

I). I N aRion of (trrfpafs fo~ taking awap bil1 iDolJ'~; 
tbe iDefenDant pleana tbat tbe King \tl05 felfen of 

fJis .fo~eft of Waltham in jure Corooc£, ann tl)at A. B. 
Wall an i>fficet, &c. within tbe (ain JF'o~e(f, &c. tbat f-ebe" 
tal Deer ban been killen bp tE>erfons unknown; \Dbrre. 
(Ole A. B. grantg a [[larront to (eatcb fo~ tlean <rIenifon, 
Dntl ro~ DOllS, commnnntng to bJfng tlJe IDoga to bim, 
&c. tbat tbe i)efentlant roaa <[onnable, anO bnn the 
matrant tJireffen to tim, &c. ~tceptto" wag taken, be~ 
caufe 'tfa not lbewn bp tbe i)efennant, tbat tbe ltDlotntiff 
is not a ll!>etfon uncapable to keep DOllS, but not nnotn~ 
en; ro~ tbilt jfo~eftfJ ate e~cepten bp tbe ~tatute :2 2 & 2 ~ 
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Car. 2. cap. 25. attn bp .fo~ei1 tn\1J, none ran keep it 
IDo{J IDltbtn UJe MOlell, tbat t~ not expeditated ; wbere= 
fOle upon IDemuttet nlljtt'ogen fo~ tbe DefenOant. 

T revifa' s Cafe. 

16. J<IlOgmcllt was ban hl a Scire facias againfi twa, 
being 13afl, anll one llie~; pet tbe Scire facias map 

be b10ugbt agatnff tbe ~UtbibOl, betng upon a JRecognt~ 
ianre ; but otberlnife of a 3lu'Oament in Debt upon an 
{)tlil1atfott, fOl tbere it is malJe joint ~ Qu~re hereof, 
tbe C[ourt takinrr ~tme to allbife. gfterlnartJs in Trio. 
35 Car. 2. it UHHl moben again, anll 'anotber <!Erception 
taken, fOl tf)at tbe ([onllition of tbe JRecogni3'once being., 
tbot tbe ~~tnctpal t1)alf pap tf)e SJl9onep, o~ tenner Nm: 
feIf; 'tlUBS affignetl fOl ')Bleacb, tf)at be ban not rennereD 
lJfmfelf, l11btcb lna~ ill; fOl bolUebet tbe ~oncp mtgbt be 
pain, ann Co tbe ([onnitfon not bloken ; tubtcb tbe Q.Court 
belO to be a goon . ~rceptfon; tuberefo~e it tuas aDJUDgeD 
fOl tbe DefenDant; ann in tbiS (ltaufe Jones CaiD, tbete 
\l)OUltl be a Difference bettueen an IDbligation, ann a Jars 
cogni3'tlltcr+ Sid. 340 • 20 H. 7· 3. 

Smyth and Betterton. 

17· A <!ttion of 'QtreCparst toas b~ougbt fo~ pulling nOWt! 
a @)tall, ann Cmall ~amaJJ£a giben; anD 'tlUaG 

maben, tbat tOe ~attp migbt babe full <!tolls, tOis not 
bEing lnitbin tbe S5>tatute of 22 & 2~ Car. 2. cap. 9 fo~ 
tbat tOe @>tatute e;ttenns to' pettt €refpalfes, fucb as 
foultng bhl Qj5lars~ Ol Cmall fnboluntarp 'm:reCpalfes, bl:t 
110t to tutlful [[{tongs, b.lbrrcin tbe tQtitle of jf"reeboltl 
cannot come in m.uctlton; as entting into bill ~Iore, 
ann lJ~ibing alnap a qr:OID, batf) been aDjuDgen Itot tuitbtn 
tbe @>tatute; fo carrptng atuap ~tones. @>o tf onr. fiJall 
·lUilfuU,-, butt anotber'5 ~o~Ce, &c. of dlalue; fa in tbe 
p~incipal ~are tbe ([ourt o~tleten tbe J1:)attp full <!tolls ; 
anll Saunders ([fJlef JJutltce faib, ~bat a ~taU is no ~att 
of tOe Jfreef)oln+ 
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AnOnYlTIUS. 
" 

18. A <ll:ttt1'€n of BriO:ol ba'O 0 ([ounttp J1)oufe, ann 
frequentlp receiUe'O tbe Sacrament tn the Parifu 

Church in tbe Country; likelllifc be recciben tt frequent~ 
I!, ilt UJc Cathedral Church tn Brifto1, but not in his own 
ParHh Church in Brifrol, fo~ tnbfcb <[aufe be lUaa ctten 
into UJ£ Ilfcelrfiafttcal <[ourt, nnn a'Omontfi)£'O ; ann after~ 
watDa fo~ not obeptng, ann receibfnrr in bhJ Parifh Church 
aecolDing to tlJe g@onttfon, be tna~ e,:communiciltetJ, tbo' 
one of tbe ~urrogiltr~ of tbe ([outt, but tbe Sunday 
befo~e, bnn lUitb big omn Il>{mn giben bim tbe 0acrament ; 
ann tbougb be tbere pleancn tbt.S', ann likelllife big mc# 
ce.fuing in tl)c QCountrp at bis oltln l!!)artll) tbere, tbep 
lUouln not allom it ; upon tbifj ~nttet appearing to tbe 
CZCourt, a ~~obfbititll1 tna~ awatnen. 

'The King and the City of W orcefter; dervant 
and puis. 

J 9. A.Jftettuarng tbe ([ounfel fo~ tbe <[it" of Worcefter 
came witb tbett 13m of ~~ceptiong; Firft~ .JfO~ 

tOnt tbe Venire beilllJ awarnen to tbe Coroners, it wa~ 
r.£turnen aa b1' botb, wbeu jn ~tutb but one of tbem te" 
turnel.1 it; anD tberefo~e tOep cballengcn tbe Array, anll 
likewife tOe!, (baUengen tbe PoJIs, fO~ \liant of jftceboitJ. 
dtpon teantng tbe 13iU of ~.rcepttollg in <!tOUtt, tbe!, 
namen tbe particular 3itHHcra bp .mame, coram Edmundo 
Saunders miJite, &c. wbicb lUaa alteren ann mane, coram 
Jufiiciariis prxdifr'; IfketJJife it b.10g, that tbep recufave
runt tOeir ([bnIlenge, lDbfcb wna amentleD, anD put in; 
that they over-ruled their Challenge. ann Saunders Ql:bief 
31uffice fafn, tbat if a ~banenge be taken, ann tOe otbtt 
~ine lJemur, ann it be nebate'O, ann tlJe lunge oUet-rule 
it, it ia enteteb upon tbe o~i!Jittal 1Rcco~n; ann if at 
Nifi prius it oppearg upon toe Pofiea wbat toe 31unge 
{)ath none; but If tbe 31unge ober·rulen tbe qrOallenge up~ 
on {)ebate, witbout a Demurrer, tben 'tf~ PlOpet fo~ a 
")Btu of Ilf.tCeptton~. Hutton 24. 

Lord 
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Lord North and Greyagainft Elliot. 

2.0. I N a Scandalum magnatum, tbe ~IQinttft' matJe a 
euggcftfon upon tbe Boll, tbat fnComtlcb aa a 

13~otbct of tbe Defenbant'fJ tua~ one of tbe ebetitfs of 
London, tbat tberero~e the Qto,oncrs mtllbt return fbe 
lIut!' ; tbe ~Iaintiff faiD be tuoultl tonfibe/ in tbe 31ntJitre~ 
renep of tbe eberUf; but tbe (ltourt Caib, tbe eUllllefifon 
bring upon the Roll, . ann not 1.lenfelJ, tbe C!Co~oner muff 
return tbe lutp. Vide Rich verf. eft Thomas Player. 

Do/bin Juftice was removed from his Place in R. B. and 
Withins of the Middle-Temple came up in his Room. 
being created a Serjeant the firft Day of this Term, and 
gave Rings with this Infcription: Lex reg; p/.eHil. 
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Tayler and Haynes. 

t. T 11 E fatber ban a eon anb ttno t>aug.{)ttrs; 
one of tbe IDaugbttt lJit~, tbe fatbet tntenl1t 

, ina to let tbe @lon babe tlje tubole atlbftntage 
of tbe 3lntellate'~ (!fftate, renounces; tbe ~tr= 

tninillratfon, anti it is gtanteb to tbe ·eon; tbe stbee 
IDaugbtet £omefl into tbt epiritual C!tt1Utt, a·nn fue~ fo~ 
a Difttibutioh upoil-tbe ~ct ; lnbettupotl Pollexf-en moben 
fo~ a i'~obtbitiol1 itt Trin. Term folloWi1tll. Holt ·tlJetuel1 
Cltaure \tJb!' a lUl1obibitioh tlJoUlb not go, an'1:I fafb ,that 
25 Car. 2. tuas; mane tn @urfuance of 31 H. 8. ann uport 
tbe @ltatute of H. 8. tbe i'llJinarp upon tbe .tratbet's.t lRe:: 
Hounting coulb not commit to a ~tratlget, but muff babe 
com mitten to tbe nE~t of min ; ann tbat now tbia @>ta~ 
tute cutlCeS a Dtftribut{on to tbofe tuba babe ,an equal 
lRtgb't to tbe 'anmtnifttatfonj wbicb tbe Daugbters in 
tbts ~are <babe. 

PaIIexfenon tf]e otber efl1e raitt, itt tbk; 'fltllre tDete 
tOUID be ltO DUftibution, unler~ tf]e Qif gaucit; 'anti be 
fattl tubat tbe gLt gtUtS, bl at toe fiCime of tbe iI})eatb of 
toe Wattp,anlltbat none tlJaU babe IDilfribtttfoft, but 
ltlOO is tbnt 1!Cime, feil. at toe Deatb of tbe 3lntdfate 
intftlen to'tt t .ll)e -fafO, tbat bere big Renouncing gabe no 
ll\t~bt, anl1 tbat ff be rome anll rue aftertuartlf; tn the 
~pirltual ~ OUtt, tbat tbt~ tutu not bat bim ; if tbe JFa= 
tber . ball np'1lb£fo~'£ tlnminifftation taken out, biS ~tecu" 
t:o~ o~ anminiffratw ll)oult1 babt It. J ones fain, tbat tbe 
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main 3Jntcnt of ~ 5 Car. 2. tuas to bintler tbe ®~nlnatp 
" froOl lettinlJ tubom be pleafell tun al11n!, tnftb tbe tnbole 

Qffiate; a w>~obibition ol'OeretJ, lllitb IDefilJll to argue it 
upon a IDemurter. 

Moor and R uiTelL 

2. P OIIexfen maben in arren of 31utJfimettt upon tbi!S 
Declaration; tubfcb l11a~, tbat ltlbereaa the Jl!)lafn= 

ttff ban bargninen ann bougbt of tbe IDefennant fi~teen 
JpogllJeatu; of [[ltne, &c. tbat tbe IDefennnnt in Confide
ratione inde ad tunc & ibidem tlin warrant tbe mine to 
be goon, ann }1ercban'tJi;abIe! Jelotu be fatn that tbiS 
Warrantp fg aftee tbe Cltollttaff, an11 fain tbe QConfillerac 

tion befng e~ecutetJ, is not gOOl1; \l.1berraa tbe [[1atran~ 
tl' ougbt to be cOlltainell itt tbe <!Contract, anll be a ll!lare 
of it; ann etten 2 Cr. 630. Pope ann Levinz's (!t"afe .. 
13ut tbe qc ourt fcemetl to tbink it too nice, anll tbat bere 
befng adtunc & ibidem it fiJall be fntennen aU at an 31n. 
fiant; anti tbat it tuotlltl be well enougb, if tn Confidera
tione inde ban been out; botuebet tbep Rap'tI it, till "twas 
mObetl on tbe otbet @)il1e ; anti being mollel1 on tbe otbet 
@,fbe tbe nett €erm, tbe ~Iafntitf batl bill 3lubgment bp 
tbe i'pinion of Raymond anb Withins, Jones hxfitante. 

Rich again) Sir Thomas Player. 

3· RIC H b~Ottgbt an Gttfon agafnll @)ir Tho. Player 
fo~ 100 I. tbe }l:)laintitT being one of the Sheriffs 

of London, furmifen it on tbe 1&011, anti p~apen Ilil~ocer~ 
to tbe otbet @lberitf, ltlbfCb ltlaa grantetJ n(co~ningIp; ann 
at tbe €rial tua~ no Defence. 16ut Williams mobel1 itt 
arreff of 3lUl1gment, tbat tbe Venire facias tuall, ann 
ougbt to balle been returnel1 bl' tbe Clto~on£t, fo~ tbat 
botb @bfrtffs make but one ®mcer; ann PolIexfen c{teb 
I I Rep. 4. ann 14 H. 4· 35· SOn tbe otber eine Jefferies 
eitrll manl' ~lecenellts, as Hill. 8 H. 8. Rot. 308. C. B. 
Trin. } 8 Eliz. R. 5 II. B. in Londoo. BrownI. Brevia Ju
dicialia 396. ~nn a ~afe wbicb be bimfelf maben in tOe 
([ommon ~Ietl~, bettueen Harvy anti Bethel tubeR be tuas 
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~betftf; anti tben tbe w>~otbonotarie£S faftl, it tua£s tbetc 
tonnant ~~affice, tubere one ~bertff tuas Wlartp tn ]Ins 
tereH, tbat tbe Venire facias goea to tbe otbec. Saunders 
«bief 3luilfce faitl, tbat tbep juniciallp take .Iaotfee, bolD 
manl' @)berfffa are fn each <!tauntp, be it a Qtountp at 
latge, o~ a <!tountp of a dlilt: anti Jefferies Cain, tbat ff 
ft [[lrft ftrue out of tbfa ([ourt to tbe @)berttf of Lon
don, 'tt!) Vicecomitibus; if to tbe ebertff of Middlefex, 
'tig Vicecomiti. 31f a J.l!)lafnt be lebfen fn il Qtounter in 
London, ann a Habeas Corpus i~ b!ougbt, 'tia returnetl 
bp tbat @>beriff tn tnbofe ~ounter tlJe ~attp fa in QCutlo. 
ill!, ann be onlp ia to anftner if be efcape ; but a furtbec 
iDa!, waa giben to b~(ng tn mOle @~ecenet1t~. 

The King and the City of W orcefter. 

4· T HIS ~erm tbe ntinIJ'£S $ltto~nep mobel1 fOl3IUbB'~ 
ment agatnff tbe qritp of Worcefl:er, anll tbl: 

Qtounfel on tbe otber @line mobeD in arrea of ]Iungment, 
tbat bere tbe Venire facias tuaa once awarnetl to tbe @>b!
tiff, anti after a @)urmm~ ia upon tbe )KolI, tbat tbe §Sbe.: 
tiff ia one of tbe iDefentlants, anb tberefo~e llD~ocerss 
ment to tbe (lCo~oners, tubicfj tbep faiD ougbt not to fie, 
but tbe Iittng "Jouln tbereof babe tbe ~nbantalJe fl!, tua!, 
of <!l:ballenge; but tbe (ltourt fain, tbat where J1!)~oter~ 
batb been awattletl to tbe @lIJeriff, anti after one of tbe 
IDefcnnants if) matle ~beriff, that w>~ocer~ ougbt to go 
to tbe Cll:o~oners, fo~ tbat notu tbe @>beriff f~ a )13ort!' not ine 
Different. ~nn Sawyer tbe attome!' put tbiS <!rafe, ff an 
9lfton be fl~ougbt agatnfi J. s. anti Jl!l~otefS i!) awartJeti to 
the ~beriff; ann after J. S. fa mane §Sberiff, fiJaU not 
~1ocer£i now upon a §Surmtfe enter en, &c. fie awarDeD ta 
tbe <Iro~oner£l r ann in tots <!rafe Saunders fain be beep mUCf) 
lloubtelJ tubetbet a 15m of (lfl:CeptfOI1 lap in R. B. ann 
tbougo EnfeiJd ann Hill's Cll:afe tuas citetl, Jones falD, 
tbat QCafe wall, wben tbere \nas but two 31unges in (lCOUtt, 
viz. Rainsford Q,Cbief Jju1ltce, anti bimfelf, ann tbe!, niffer" 
£1), ann tberefo~e a ')Om of Qfrception \\lall aUotuen; but 
be f!ltD in a ~rtal at 15at aftettuilrtH1, tt mas atOngI!' 
boubten : ~bep furtber urgen in tbi~ <l1:afe tbat tOe 31n~ 
fo~mation tuas felJeraI, tbougb but one Roll, anll that tbe 
flDtfcnce tuna fo; llllt1 tbat tbetero~e aitboullb a~ to tbe 
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@)beriff, tbe Venire ougbt to go to tbe <1to~Ot1etS ; pet a~ 
to tbe ll\.eff, tbe ~brritf ougbt to return it, ann cfpeciaU!' 
a~ to <!ft\Jbt, n\Jninft \Dbom tbe Venire facias was granten 
foltlt befo~e tbhl Iaff Venire; to \t)bicb tbe Q!ourt an~ 
ftuer£b, tlJat tbofe tl.Ef\JlJt plentleb to ilfue Ion!)' befoze tbe 
atbers, nno tben toe @>iJctUf tua~ not one of tbe iDer£n~ 
bant~+ 13ut Saunders czroief 31ufftce faitl, tJJat if <!eigbt 
anlp llIeab to 31tTue~ anb tbe Venire i9 awarDeD to tbe 
Sheriff; if arter It fnll out tbat tbe @>berjff fg a Defen" 
nallt, toe Venire 6)011 go to tfJ£ <l!o~ol1er, too' toe 0bf~ 
riff oaUJ not pet pleabeD; ann no to tbe reberal Veni res 
tbe!, ou£t,rulen it. .anD tbe Chief Jufii(!e put toe QCafe, 
thot toe ~bertff ann another \nere joint IDbItgces tn a 
130110, ann one plean~ Non eft faCtum, ann tbc otbee 
Conditions performed, ann JJD~ocer~ I!;) atnarDeo to tbe 
([o~oflers, anb Jrffilca uteri, upon one Venire it ll)aII be 
gOOD; ann tbe ([ourt commaniJen ]Ubgmcnt to be enter: 
fn, nttb tbep refufen tn tbia Ql:ofe tbe <l!ounfe!. to argue, 
tubetber want of jftfeboltJ be a Q1:ballenge to tbe teollS, 
bObing bp f>ptnion liketnffe of tbe 3!ufficess of C. B. olJ£ts 

ruleD it upon toe ~rtal. 

Rifley and Temple. 

5· THE Q!are in QE ffeet wafi tbus, John Riiley '(!!:e" 
hant fOl JElfnetp:u{he l.@ears, if be fo long Hue, 

3Remninnct to ~rutle££j nurittg tbe lLife of tbe '(tenant 
fOl ~Cflt9't to p~efftl.le tbe contingent Bemait1net~; 1Re~ 
mail1'tler to fittl, feconb, &c. @Jon af ~et1ant fo! ~ear~ 
to be belJotten tn ~ail, Rcmntnnct to Il)rir~ ~ale of toe 
')BOll!, of ~enant fo~ ~eat~; JR£mafn'Oet to Thomas Ri[
ley '1B~otber to John, mro to tbr J1Jeir~ swales of btfl 
')Bonv ; anb tlJia <etlate tna~ createn l1p Thomas Rifley, 
jfatber to John oub Thomas. John balltng no 3JtTue, tbe 
t1rrutte(~ c0I111e!, tlJC jfteebofn to bim, anb be lel.lie~ a 
.frinc, an'O after (uttetS il JRecollerp, tnbicb tna~ to tbe 
mfe of btm[£If, ilni) bf~ Il)eirSJ, ann De1lifrs tfJe lLanb ta 
Temple, &c. In ~rll(f fo?, &c. nub nies, Thomas beintJ 
big ')i3~otber flnb {')efr; in tbiSJ Ql:afe tt reerueb to be tbe 
IDptnioll of tbe ([ourt, tlJat tl)e Remainoer of Thomas 
ltla~ batten bp tbe collateral [[larrant!' 'Oefcen'Oct'l upon 
bim; tbft; 'ltnfe tu~l1t futtber upon tbe IDeuife, ann tbere,. 
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upon a (pettal ([ternict maG foun'O; upon lnbfcb tbe W>ofltC 
lUaG but tbua, ~be QL·etlato! Ipiltg lick ill ')5e'O, makea 
biS mtll, Ognr;, feaIS, an'D pubUlIJFS it in the ~~erence 
of tbe Wftnctfe11; but befng tireD, o~oers tbem to go 
an'O fubfctibe tlJeir mame~ in anotber mmm; tbep go tnto 
anotber JRoom out of tbe eigbt ari'O W>zeCence of the 
'€eftatol, ann fubfcribe tbeir Jelames~ an'O tben return, 
anll own tbetr Jelames. to the ~eaato~; an'O be looks upc 
on tbe mtll, an'O faps . tbep babe llone tueU 5 an'D if tbi~ 
O)all be a goo'D Debtfe \llttbtn tbe @tatute of Jfraun~ 
anll ~etjuttes ifS tbe ~o~itt. Qu~re bere, if tbe [[tartan: 
tp be not gone, up Oil John's: ~abfng bp tbe m.ecouerp an 
Qfffate in fee again, o~ dfero turne'O into tbe Po{l: upon 
tbe JRecouetp, tbat no mouc~et can be, &c. tbif$ tuafl a 
€:tial at 'J5ar tn R. B. 

Sti[el1~ad and Barney in Chancery. 

6. BArney'S fatber hlzfl1lJ OcIt, one Tifefon folb Barney as 
_ manp ®0011s; as; were tno~tb 400]. ro~ ll1btcb Bar

ney cntere'D into a 3ltl'ogment of 1600 1. llefeafancetJ, fo~ 
the l~apment of 800 1. tllitbin fo~tp {)aps after biS fr'a~ 
tbet'S) [)eatb. Barney'S .fatber nicS) witbin a J?eac aftec 
tbiS 3lungment enteren into, an'O a ~tll 1n Chancery ia 
bloUgbt to reliebe Barney alJuinft tbf~ 3lungment, 'CttHlfJ 
b~ouglJt befo~e Finch Lord Chancellor, an'D ()e nccreen 
toat Barney O)oUIn pa~ 400 1. ann the 3lnterefi from tbe 
(time of tbe ~ale; ann aftettnat'Ds; upon a Rebeating 
befo~e North Lord Keeper, tbi£) iDectee tlla~ contirmc'O, fo~ 
Barney'g jfatber being tben tiCk, 'ttnil9 100k('O upon to be 
a QCbeat; ann if it fi)oulD be alfotlle'O, it wouln be lUte 
tbe ~afe of len'Dil1LT 30 1. to receiue 33 ]. tf tbe ~Oll of 
tbe flDbligee be ItUlng June f, &c. al1n 5 Rep. 70. gnD 
tben tbcp map tie it upon tbc lLife of one COI1Demnen to 
be bnnge'O, anti fo ebane tlJe ~tatute: eo bere tbe .tra~ 
tbcr being likelp to nic, it was; lookcn on little better tban 
11 ([beat; but if tbe jfatl)cr ban been tn perrea t)ealtb, 
tbougb bc ball trp'n quicklp after, pet tbep wouln not babe 
tclieuell btm; fo~ bp tbc fame Bearon, tOat if t{)e .fatber 
bil'O ltuell tbirtp }?carG, be flJouln I)abe contmuetJ tnttbout 
fJis; ~ollep o~ 31ntereff, bp tbe fame U\eafoll be llJilll fJaue 
it if be tHe fooner; ann no 1Reafon to relteue on one 
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et'bt, anll not to reliebe on tbe o~bet; but be~e tDe .fa~ 
tbet beinlJ Ock anti likdp to 11tt, tltlafl tbe mam JReafon 
of tbt [)ecree. 

DLl Hamell's Cafe. 

7.0 N E befng Qpp~entice to Du Hamen, upon cram; 
plaint lUas tJtfcbargeb bl' gr)lber of @emOI1S raJ 

Default of tbe ~atlet; anll Du Hamell ll1a~ olbereb to 
relfo~e &>art of tbe ~onel') ann beliber up tbe 3!nbene 

tures; tbtu i>l'bet being lookell on as e~trao~binarp, it 
1l.las moben to be quallJe'b. ')But Saunders ([bfer 9luffice 
fain, tbat tbe liuftices migbt tuell bffcbarge tbe gpPlen.: 
tfce b1:' 5 EJ. anb tbat olllerinB' ~art of tbe SJonep to be 
rcturnetJ, anb ]nbentures to be lIefitlereb, tuas a ~otnel: 
incibent; a11n be citen a <!Cafe lUbete u>art of tbe ~onep 
tuas returneD, tlJougD tbe app~enttce lUa~ l1ifcbargeD tblO· 
Default of tbe apPlenttce; ann bere 'tis tbe £l})aUet'_ 
i)efault. 

The King and Worrall .. 

8. I N an 3lnfo~mation it tua~ fet fOltb, tbat (01 ro~t!J 
!@eats; DnD male it ban been tbe <!Cullom of Dyers 

to \\loan tbeir ([toto to toe (ourto @)taU ; ann toat tbe 
IDefenbant to tbe Jrntent to coufen tlje Jltfng's ~ube 
lect.Ef, anD to b~tl1lJ toe Eng1ilh ~anufaffure into IDir~ 
repute ab~oan, ban bp'b ann COlb <!tlotbs Q13anDer 'WIackS, 
ltloiCb tuere tuonben but to toe tbitb @>talf. anll rurtber it 
contafneD, toat be baD put to torm toe ([ompanp's @)eaI~ 
anb matken torm lUttb tbe Red Rore, tubicb tuas a ~ark 
to at lUboetlet fees knotn~ toe ([Iotb ougbt, anti 's:s 'nbeeb 
nOob anb la\\1ful, &c. of clapping to toe <!tompanp'~ 
@>eal anb ~ark of toe Red Rore, tbe Defenbant it! 
founl) Not guilty, but of lUOatling, &c. to toe tbirtJ 
@tan, be i~ founD guilty; an'b tnbetber 3!ungmcnt ll)all 
be nlbflt agatnft (Jim tna~ tbe mueftiolt. 

treby fo~ toe mfltJJ mOben, t[Jat t(Jf~ tuas a <!toeat, 
ani) a IDeceit to toe Ilttng'g IlDeople, anD a general lnJurJ? 
to toe mbole Ilting'Oom; fo~ toat bereb!, toe Engtifh QLlotb 
loll its <!Elleem tn lo~ei!l1l teatts, anti rait! it oUB'bt to 
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be punU!Je'O bp tbe Came o~ greater BeaCon, tfJan Pla)!tng 
llJitb faUe Dice, o~ cf)rating at 4tarbs, tubfcb luere 
~ltongs, fOl wbiCfJ an action of tbe <!taCe tuoultJ lie; 
ann Itke1.1life 'twas tnnittable, anti citen 2 Car. 497. ann 
fo tbe Qrafeof tb£ Gloucefrerfuire <!tlotbier 2. Roll 28. anb 
fain, tbat tbis was not like to tbe (ltafe tubert one fellS 
a 1001fe babiulJ but tfJ~ee legS, 01 being bUnb, fo~ tbeCe 
luere open ann mrintfetl 3lmperfections; but bere tbe ([Iotb 
lookS as tueU, Q~ if it bab been teuIp '01"n, anti its jfault 
tuas not to be nifcoberen but tiU aftettuarn~, \tIben it tuas 
too late. antllJe citetl tbt ([afe of Pargiter, tubicb \vas 
trietl at tbe 15ar, mbete fo! babfng foln an 9lnkbo~1l 
mit'tJ tuitl) bare ~etal fa! i;terltng, an Jlnfo~mation tuas 
£tbfbftetl alJaintl bim, as fo~ an ~ffence at ([ommon law; 
anb in tbat ([afe tbe Q!:Otltt tuas of flDptnton, tfJat if 
be fell fucb ~etaf, tf}ougb but fo~ a rcafonable J13!ice; 
pet 'tiS an IDtfence, ann ltO fucb ~etal ougbt to be 
mane! ~nn tbete Pargiter ban not put all!? ~atk, no 
mo~e tban tl)e iDefcnnant ben; but tbf <ltourt took it. 
tbat no 3lu'Ogment ougbt to be again{t tbe IDefennant, fo~ 
be babtng not put to tbe <lCompanp's; @>eal anti ~atlt 
of tbe Red Rofe, tbere l11a~ no Deceit to tbe ,~ubItck ; 
anti tOe <1frime uo greater, tfJan if a ~ainter lbouln not 
put £Oil enougl) ill bfS <ltoloUt!1. as to Pargiter'S (ltare 
·ttnag not like tbi~, fo~ making of fu'b mireb ~etafs is 
a '«Cbfng tlefen'Oetl bp fLalU; tben 'tl11a~ llotell tbat tbep 
fap, tbete batb been n <!Cullom fo~tp ~ear~, tubicb tunl 
not make n (ltufiom. teo tnbicb Treby anf\l1£relJ 'twas 
f01tp ~ent~ anti mo~e, anb Co it milJbt be t:fme out of 
swtnn ; ann Itke to tbe ([afe, tubere 'tiS$ Caill a fltbapel of' 
~are ban ([l)ttrcb=wartlrnl.1 ann [)l1erfeerS belonlTfng to 
it in H. 6. atrme; pet it mflJbt be longer; but aftet 
fome Debate, tbe Clrourt tung of ®pfnton no 3/ungamnt 
ougbt to be flgatnft tOe Defennant. 

Term. 
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Griffith's CtifC. 

r. 0 N E Griffith, a ~an of a mean !r'o~tunt, nab 
marrtetl a ilmoman, mbo lUas one of tltJa 
(!toparcener$; to 600 I. per Ann. upon @ug. 
geaton bp tbe JrrtenllS of tbe [[tife of JLu~ 

natp, &c. tbe [[(oman lUas tn (!tourt, anti being tbougbt 
fenable £nougb, the jfrienl1s mObetl tbat tbe ~aate milJbt 
l1e fo Cettlel1 that llJe might not be lU~ougbt on bp bet lJ)us. 
ilanll to gibe it bfm from bet <!tbillJ~en bp bet, o~ tnblCb 
llJe migbt babe bt' ant' aftet taken {puSjbantl, lnbftb the 
fltOUtt tbougbt fit to o~lIet; anti it lUaSj left to ~~. Pol· 
lexfen to Cee fucb a @)cttlement malle; anb in tbili CZCaCe 
tbe Qtotlrt tememb~etl tbe (!tafe of ett Edward Graves. 
fiCbe @>ettlement \tIas to be to the Il)usbann anb mife, 
anD tbe Ion get JLiber of tbem; tben to tbe 31true bettneen 
tbem~ &c. tllitb a t90tuet in "afe of JfaUute of 3ltruc fOI 
tbe Wife to ntrpore. 

Anonymus. 

2. U P 0 N an 31nfoamation foa Ilupina Ilbe <tattle, 
ann (elUng them again, hot babing kept tbem 

fibe meekfS, grounneb upon 5 & 6 Ed. 6. 14. tbe firl! 
31l1fo~mation raUell, fOl tbat being grounlJetl upon tbe 
etatute mabe at a W>atliament belb bp ~ao~ogation up
on the 23 Jan. nCCO~l1tng to a p~tntetl 1300k ; tuhereas bp 
tbe )L\oll it t,; tbe ,0 Jan. Co no fucb @>tatute; tubtcb bell 
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ing tye ®lounn of tbcfr 3Jnfo~matfon. arfO bring falfe, tue 
31nfo1matlon failen~ ann anotber was b10uglJt Bnn a [ler .. 
lliff againft tue Defennant; ann now 'tWil£) moben tunt tOete 
lUna no fucb @)tatute in jfo~ce, fo~ tbilt in tue r 3 Eliz. 
cap. 25. \tl!)icb continues tbe ~tatllte of 5 & 6 Ed. 6. 
it fS fain Ukewtfe to be beIO 1.3 Jan.ltlbieb befng nrUtl(tcn, 
tbete ia 110 fucb ~tatute, anD fa no ~ontinuattee; but 
tbe ([ourt WOUlD not allow it. jfo~ tbi~ being an allti= 
ent ~tatute of contil1uen dlfe, anb !Jenerat ~oon, ann no 
otyer @1tatLlte a~ to tbi~ 1j3urpofe in 15eilt[\" tbe 3Jntcnt 
of tue ~aketS fa plain; ann at tbf~ '(time of Dap tbel' 
will not unmtt of fuel) an ~pinion. '(!Cben it maG offereD 
tbat tue!' babe not pleoneo I 1 EI. tnbtcb fa tOe aft tbnt 
gUles tbe 5 & 6 E. 6. ft~ [li!Jo~ ano jfo~ce; but tbe 
([ourt faiD tbe!' neetl not, fo~ 'tifS now a~ if it ban ueber 
been l1ifcontinueo. 

'The Cafe of Marriot and Sir John Knight
ley ; dcq;ant. 

g. T HIS QtoCe mn~ nr1Juen agaCrt tbia m-:erm flp Pol-
lexfen fo~ tbe W>Imnttlf in toe [[(rit of Error, 

anll b!, \lVilliam Finch fOl tOe Defentlant ; be faio toat 
tbe [[lolOa mere tn Q!;ffect but tbll£', t[~e Prien: gaue ~tr 
John Knightley tfJe <!fucbntill, nun ertreme ijItlffion ; be 
Cain tOat bp tbe [[(o~n Prien, was itltf'ttnen a Prien: of tOe 
QI:burclJ of England, Cia e.) one tbat {Jato toe anmfn{(ftu· 
tion of (!t.biuga fanen, anO fo hl be fffleo in tOe ILttur= 
gp: ~o tOe ~uc(Jatill tG a QIbillg hnuful llno commentla= 
111e to take; fo toat tbug fat U]e mo~n~ ate innocent. 
motu tbeu toe mO~n6 Extreme UnCtion muff be tbat 
wbereupon tbep muff oojuo[\'e tl)efe [[{0~n6 acttonable, if 
tOep are affionable! lJ)e fatD~ 'ttn true it fg mane a ~a= 
croment bp them of toe <[I]utcb o( Rome, ann fo~ tOat 
citetl Conci!. Trident. 330. 1l3ut tl)at tlJe ~bllrcb of Eng
land tn tbe articlea of 1562. 0 tung but ttoo Sacra ments, 
pet connema not tlJe otf)er; ann tIJrrefo~e tbougfJ tit OUt 
<ltbtlrcf) e~tteme [tn1Itoll be not belo aa i.l ~acrament, 
pet it map be of it felf \Jootl ann lawful, ann fo~ tnbfcb 
fome ®l'tt mop babe )ReMon to DenUce from tbe ~Cttpc 
tureg l)Oon lReafonG, ano tnl1nnren in tbat of ~t+ Mark 
xvi. lB. ann ~t. James citeU befo~e bp Holt: ~Oetefo~e 
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tbe [tfe of furb n '(tbfniJ n~ tbfs:; cannot make a ~an a 
i>apiff, tuOicb ia a .flame not of fo mucb iDtfiinHion in 
Sll9atters of Religion a~ of Ql5oucrnment, f01 be ia a Wa~ 
PUt tbat a(knotnleDlJeS tbe 0up~emac!, of tbe @ope, tn 
~atters; C!ECClefiafffcnl; fo tben tbe @)apilllJ be ban f~~ 
tume dlncttoll anmintffcen to binI., is' not afj mucb aa if 
De ban caUen bim ~apt(f. fpc faib, tbat in t~c ([afe of 
Roe ann CJarges 'tiS true, tbe ([ailing (1f a ~uffice of tbe 
tecace 10apUf, is:; anJungetJ actionable, fo~ tbat it tuas a 
IDtfabliniJ btm to e~ecute bi~ flDfficc, anti loping bfm open 
to mallp 10enalties:;; but at QJ:ommolt Latu rucb mo~'O~ 
lUere not punillJable in oUt ClCollrt, as; fpecetf(lt, &c. 4 
Rep. 17, 20. ann tbat now tbep ace no furtber fo, tban 
a9 tbcp are mane <1ttimes bp @ltatute, but tbfs:; fS not 
mabe one flp aup etatute; 'ti~ true rno~b.G not Olfio"able 
are become fo, if anp JLof~ bapPclt, as to tue <!rafea CiteD, 
lnber£ mO~lla fpoke" of a 3Iu11tce of }1t)eac£ are a(fion~ 
able, tubtcb ate not fo, if fpoke" of anotber JF>etrOn; be 
faps all tl]cfe Qtafe~ ate tubere tbep cbarg.e upon btm n 
~i5fearance tn bifj IDffic£~ as 13~ibet!', &c. but to fap t1 
~btng of a 3lullin~ of n3eacc, tubtcb if true, be ougbt not 
to be a 3lutlfce of ~eace, tutu not be actIonable; a~ to 
fap of a 31ufffce of W>eace, be batb not 40 I. per Ann. &c. 
~o be tememb~en tbe <!tare of calUng one 13uftle1J;beaocti 
31uatce; but to lap 16~tberp UPOll a 3Iuatce of tbe t>eacr, 
15 actionable. 

Finch on tbe otber 0i1:le arguetl, tbat it is tbe eettfe 
of tbe [moln~, ann not tbe [[lO~llS tbemCelues, tbat makes 
tbem actionable; tbat no bottp (oul'O otberhltfe intentl 
tbe£e [[1o~DS, tban tuat tbcp meant be is a ~apiff; tbat 
upon an 3Innictment fo~ briltg a ~apUI, tbbl grUett in 
C!fufbence \\louIn be fufficfcnt to conUict bltn. ~bete lUcre 
thefe [[h,1ln!) founn likewUe, that t~e ~et\Jant ~ains &c. 
ut fupra, faw a PopHh Priefl: aDmini11er to bim the Eu· 
charin: ann Extreme Unction, tnbicb feemcn to be affion~ 
able; but being lain to be fpoke at fcUetal aril11e~, anll 
intfte Damagefj befng giben, ff tOe fica mo~'Os; are not 
actionable, tbe 31ulllJment ougbt to be teUerfeD; Curia 
vult advifare. aftertnarbS tbe C!tourt beln tbe [([Io1n~ 
actionable, anll affirmen tbe 31utlgment; fo~ Extreme 
UnCtion tbo' fo~metlp ufen l1p tbe Apo(Hes, ill nom lltfapc 
PlOlle'O of l1p OUI: qtbutcb, anll ufen in co Chrillian Churcb, 
but that of Rome, ann tbe mOlb~ ate a Defcrfptfotl of t1 

4 l~apiff~ 



Term. Trin. 35 Car. 2. R. B. 

@apHf, ann tno~fe tban if be ban calleD bfm ~aptll, fo~ 
tbat bere ia un act 'Done tnbicb «Jetus; bim one, ann tue 
otber migbt be a mo~n of J1)eat; anb in tI)t~ ~are it 
llla~ allolDetJ, tbat if it tutte 190pitl) ~~ieff, &c. it wtre 
afftonabIe. 

Eaton and Sherwin. 

4· A Ction fur Cafe tua~ b~OlllJbt, tuberefn tbe ~Iairto 
tiff tJectaren, tbat tbe i)efcnt1at1t ill ([onfillerae 

tion, tbat tbe ~fatntitf baD agreeD lUitb tOe iDefenlJant 
fo~ fit ~eata; tbat be tnoulD permit ann futTer {Jim to 
take tbe {[itbea of ~om ann Jpap tuitbin fucb a W'artllJ, 
tOat tbe DefenDant nin agree to pap bim in <!.ConOnera= 
tion tbereof 100 1. feil. 50 I. li)alf:peatlp; anD fo~ mon: 
papment of 50 1. waa tota affion b~ougbt, anti a dlerDHf 
fo~ toe W>lail1tiff. anD aftettDattJ~ Thomfon maben in 
gruff of 3]ubgment, tbat 'ttftbefl beil1g ~utnga tuat He 
in ®~ant, cannot para bp tbfa parol agreement; in <!tafe 
of Jaetainer it rna!, be meU enougb fa! a ~ear, but not 
bere. Pollexfen on tbe otbee ~tne faib, tbo' 'tif3 true it 
llloulD not be goon Of3 a teafe, but pet bere tuaa fufficient 
([oufe of afffon arUing from tbe mutual w>~omife of tbe 
);)arties, ann fa tue Q!OUtt beln; fo~ tbo' 'tia true no lilt: 
lerea patrea bp rucb an agteement., pet be balling acco~n" 
tng to tbe 9gteement fuffereD bim to take tue '(!Cttbe~, all 
9lfion Uea fo~ tbe ~one!, upon tue otbet"a agreement; 
ItJbetefo~e tbe ~Iainttff tua~ to balle 31UlJgmcllt nifi. Unn 
Jones 3]uffice etten tOe <!Cafe of Hawkes ann Brayfield, 
2 Cr. 137. Hob. 176. ann beltl that bp wap of l1\etaine~ 
it will be gooa but fo~ a !pear. 

Lenthars Cafl. 

5· A<lCtIOI1 \\1as b~ougbt ftgainff Lenthal upon an 
QEfcape fufferen bp Cooling, tubo ban a particular: 

€ffate in tOe i)ffice of ~atllJal Of tOe King's Bench, anD 
at tbe flrtial tlJe ~Iafntiff mas; Jaonruit, fo~ tbe <!Entlte of 
Lenthal'~ omn @)bel11ing tuaf3 not tn fJim; tuberefo~e a 
~otfon tuag mane in Q.!:OUtt, tuat ~~. Lenthal mtgbt 
b~in!J in OtS$ DeetJ~, anil make it appear fn blbom UJC 

Q ~Uate 
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QJ;!lnte l1.Jn~, ann a IDop giben to fiJr\tJ (['flufe! gnb at 
toe IDap PoIJexfen fafn, it \l)oufn be berp borb in [ucb a 
<Jtafe a~ tots, lUgere be is to onfrun upon a penal lLaltJ fa! 
toe Defoutt of an ]nferto~, tOat ®~. Lenthal map babe 
mO~tJJaaen bf~ ®ffice, ann fo babe Itot tbe IDeell£t, o~ 
tbere mtgbt Ile a jflaltJ in tbe iDcen~, ann pet be mo}? 
flabe juff 1Rtgbt to tbe £1Dffice ; ann to[£$ wouln be to be:: 
trap tbem to an QJ;nemp. ~be <n:ourt feemeb to tlJink tt 
barb in Cucb a Qi,afe a~ tbh; ; but if ~l. Lenthal lUag to 
put ftt an £1Dfficrr, tbep mtJJbt make IJim tbcltJ big ~ltle. 
9ttn Jones Jufiice fain fn totl1 ([afe, tbat be tbilt baH) an 
<!Effate fOllLife tn tbf~ £Dfflce, ts tbe £1Dfficer agafliff lnbom 
toe .tro~fettllre fiJ!ll1 run; anb 'UtHlg fain tvat it ougot to be 
of JRecoln in toe arourt tubo tg toe ~fficer, tbat toe L9arttea 
geiebeb map know ogafnff lnbom to b~tl1g tbeir action; 
but ag fO~ blingtng in tbe iD€cn~ tbe ([ourt coulll not o~· 
lIer it; but faiD tbel' mtgbt go into ~oaltcer!,. 

Anonyn1US. 

6.A 1lt'opfllJ metufant ~oltbilf bin ,onfo~m, anb aftet 
came not to Q.i,burcb; blbfreUpOtl an 31nfo~mation 

lna!t b~ougIJt, lnbicb bill Itot fet fOltl) vfS ([onbtttiott, ann 
tberefo~e it \11a~ bolnen til; but upon not ~utltP be nefll 
not gibe in QJ;bibeltce tbat be iG conbHfetJ; ann 2 Cr. 
36). UJag ettell, aUl) aUowell, but not pertinent to tbt~ 
~are. 

Anonyn1us. 

7· A poo~ .11301' bab been put out an ~pp~elttice l1p tbe 
l/ufflCC!t, ann after tb~ee ~rotfj ~etbice it btll 

plainI!' appear tbat be lnas a llaturDI Ideot, ann not capa~ 
ble of learnfltJJ bhlllrtabe ; f)ftcupon the lullircl1 Dtccharg£il 
tbe ®affer of bim, ann rent bim back again to tue )pal' 
riaJ bp an ®~nec of €J)effioltJJ, Whlef) 0~nn; UHlg mOb en 
to be quaffJ£ll; but tbe ([OUtt cefufen it, ann foil) it tras 
a grun £!i)~ncr, it bein!J' batO tbc QJnffrt fiJOUIl1 ItlZrp one 
lnlJo couln Uo bim no @)c.tllfce, anb tbe ~arUlJ in tbe m~alt 
(!time go free. anb bere toe l.~eroluttoH of Byne'~ <[are 
1.tJa~ remcmtqci.l, \tlbtcb ig fl)at tbe 1tHl(C£~ cHnnot compel 
nnp to take a poo~ 1l30p apPlentice~ 

3 Brown 
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Brown againft Booking. 

s. THE 19Iaintiff lIeclareli in Attion fur Cafe fo~ bi. 
" «utbing bts ([attle, ann lap£) no '<!CtUe but onfp 

tn uling tbeir ~ ommon in ruch il <[lore, but laps 110 '([i# 
tIe, al\tI 31unlJm~l1t bp Nil,dicit ; ,ann nf~erwattl£j upon tl 
trmrft of (!J;rro~ Exception tnaa tatten, fo~ tbat be Itlp~ no 
~{tIe, wbiCI] be ougbt tn, tbi~ ([are, tubere be claims on 
31nt£rcff ann a ([barge in tlJe ~oU of a ~tran!Jer, efpes 

(taUp bert, being upon a Nihil dicit, o~ upon a Demur
rer ; aftet a dlctDiff, 'tig ttue it tutU be weI! enougb, 
fo~ it llJaIl be p~efum£tI, tbe ~unge upon tbe ~rtal 
mane tbem fiJem tbefr ~itle. Pollex fen on tbe otbcr ~fne 
Catb, tbat tbi~ attion being upon tbe W>otTeffion i~ tnell 
tnougb, anti comparet! it to a [[lap, to a ([afe of JLhJbtg, 
to a mlater.Q1:outre, &c. ann cttell QI:afes mb£tc fueb 
alii om; ban been b~otHJbt; anb eftelJ I Cr. 57~. tbc ([afe 
of Sands ann Trefufis, wbere an affton fo~ «opping tOe 
[[later·Qtourfe lnitbout loping a fIl:ttle, tuag beiD gOOb upon 
il Demurrer; be etten 2 Cr. 111. I Cr. 32 5, 499, 575. 
2 Cr. 673' 

The King and the P arijh ,of St. Mary's. 

9. I Jalliffment ogaitl(f tbe 3lnbabitilnt~ of @t. Mary's 
tn Warwick, fo~ not repairing an jJ)igblnap, anti 

3iublJment agatnff tbctll, UpOll a ~etDt(f befo~e 9l3~. lu. 
Hfce Hutton anD Croke, in tbe ~ime of C. I. anD notu 
a [[ltit of ~rro~ blougbt anO amJJneb; Pirfr, tll:bat tbhJ 
\lHla token befo~c a J]utltce of ®aol,beHberp, wbo batf 
no ~olnet to take it, but onl!, to neHber tbe ®aol ; anO 
tbat it ougbt to be befo~e luffie£5 of ~!,£r ani) Ql:.etmf· 
net. Secondly, 9\t was faib tbat de jure t[J£ l}!)attll) oltnbt 
to tepair~ anb tbnt U]e [)cfen'Otlltt mag not to be eODtgen, 
utllefg fome QI:aufe be llJetlln, aa bp ~enure, &c. but ill 
Qtufc of n ~arUb a lJeneral @~erCtiptiort wtll r£t1Je~ 21 E. 
-4. 28. 2 Infl. 700. 

Q2r 'The 
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cr he King and my Lord Strafford; deruant. 

10. T HIS cztaCe l1la~ mobeb again, anb Exception 
taften to tbe 3lnfo~mation, fo~ tbat in llJelDing it 

to be two jfurlongs from tbe Il)oufe, tbep babe not fiJelDl1 
lDbere tbe Jpoufe ts, no~ in tubat @arUlJ; anti tbetefo~e 
QUoll)eb. 

Anonymus. 

I J. U P 0 N tbe @)tatute of iDffcbarge of poo~ J.911-
foners, it tna£s bolnen that 3luffices ulap Dif= 

cbarge againff all to wbom JElotice is giben; but lDbere 
a JLfff of cztrtnfto~S fS, tnberein tbe~ame ot one <!Ctel'Ji:: 
to~ is omittetl, anD tbep bifcbarne bim' onafnff all nameD 
tn that lUff; be tg not Difcbatgen agatna tbill <tttbftOl. 
tbO' ~oti~e mas giben to vim; 

) 

'The King and Tolney. 

12. A N 3inro~matioll fo~ a Biot committeb at Rye j 

'the Q~ettion was, \tlbetber tbe Defenbant \Vas 
lelJaUp electeV ®apo~~ anD that bepenbeb upon this ; tbere 
lDere four wbo baD giben tbeft (!1ote fOl the iDefenbant, 
that ban been put out upon the Ad for regulating Corpo
rations; anb if the!, were illcapacttateb to bote ac.colbtng 
to t[Je ~uftom of tIlat @Iace, watt tbe IDtfpute. JaotB 
tbe Qtuffom of tbe '(!Coron of Rye i~ tbuS! ~bere is a 
Mayor, Jurats, nnn Freemen, tbe Mayor· i~ cbofen bp tbe 
nlaJo~ JElnmber of Freemen; but if the!, be equallp tit .. 
biDe'll, tben b!, tbe Jurats. (tbefe jfreemen (bufe the 
jfrc£tnen, anD not tbe Wapo~ Ol 31urah;, onlp tbe ~apo~ 
batb tbe telcrogatfue to cfJure one Jrreeman, tuOo is caHen 
tbe ~apoi~ jfreeman. ~bere §reemen muff join fn tlJl~ 
~alttttg of aU ')J3p=JLom9, 1tOl Cflll an atfrmbfp (tH' tbrp 
caU it) be bolDen tnttlJout U)cm, all tbe ]nI)t1btttlnts; of 
Rye are free tbere, ann pap no '(toll; but the freemen 
fo callell onlp, cbufe tOe 9}3apol mro 1BurgrtTcr; of )pilrHil
mellt, ann aifrnt to 13!,:JLn\1l~; fo tbut tuo' tbcp are cAUrO 

I Jfrce~ 
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..freemen, pet tbe!, ate <!Common (ltoul1ctl.g@rlt til tbeit 
tiature; ann tbiS ~!ibilege tbe!' babe bp QJ;lrctfol1 o~ 
i)efcent, fo~ all tbe @)OU!l of ,freemen are freemen. 
ffiotn tbe ilueftiolt upon <!fbi'Ocnce upon tbis t!tttal was, 
ltJl)£tber tbtss tl3~ibilelJe of bein(S a frrecnHtn, i~ rutb an 
3! uteteft o~ 'QLruft fo~ ~ObCrltment, iH3 ts lllftlJin tbe Sta
Hlte of Car. 2. for regulating Corporations, ClnO rUle'll ht 
a fo!mer (ttial; ann ltketnife upon tbis;, tbat tt tuag not; 
but tbat fucb ~£trong a~ btlbe not taken tbe [),Ubs, &c. 
P~crttiben bp tbat aff map bOtl1cbcr bote. 

The King, and Pilkington and Shute, f5 c. 

13· A N 3lnfo~mation tuas b~ougbt againtl tbe Deren, 
Dants fo~ a Biot in bolbttt~ an atfemblp, ann 

continuing a @oll fo~ tbe @>beriif, &c. after mp Lord 
Mayor ban abjourlletJ tbe <!tourt, tb~ee of tbe Defenbant" 
appeareD in Trin. Term, anti pleanen Not guUty, ann 9lf. 
rue was joinen ; ann tben comes tbe King's Attorney, 
anll enters a @>ulJlJel1fon upon tbe BaH. ~bat wbereas 
tmo of tbe [)efenbant~, viz. Pilkington ann Shute lUere 
ebetiffS; pet tbe Jl\ing's ~Uto~nep p~aps tbat tbe Ve
nire be awftrbetJ Vicecom' pred'; a (!Continuance is enter'n 
as to tbere tb~ee to Mich. Term; ann tben comes tn tbe 
otbers, anll plean Not guilty, ann 3ilfue jofnen; tbe 1Re~ 
turn of tbe Venire tua~, quod Vicecomes non mific bre
ve; wberefo!e a Venire tuas; awatbell \tlftb a Sicut alias 
againff aU tbe DefennantS, tuttb a Habeas Corpus ann 
DHhingas; anb upon this bp Nifi prius a [tecllttt mas 
foun'O aguinn all tbe DefentJantS. ~nlJ notu it was maben 
tn artdt of ~unlJment, tbat tbe 31nfo~matfon tna~alJainff 
{eberal J;>erfons; tinct wbereof onip appeareb itt Trin. 
Term, an'll ([ontfnuances £ntereb fo~ tbem tb~ec, [mt fo~ tbe 
}Ren no ([ontfnuantca were £lltete'O; an'll that tberefo~e 
tbia tuas a platn DtCcontfttuance upon tbe Roll, ann befng 
in a criminal g@atter, it ta not bolpen bp anp @Jtatute. 
Secondly, ~bat tb{~ ~ltglJc{ftOl1 of S}!}l. Attorney'S h; a 
(tinolottS 0urrgeftiOtl, fo~ tbat bere tbe Defcnnont5 being 
@>berttffj, mere to fummott a ]ur!" \1)btc(J i!) to be tn a 
milnnrt lt1tJ\Jf~ tn tbefr own ([afe, an'll to be fute will be 
partial to tl)emfetun;,; finn tbilt tbe lLam iG otbertutfe, ilfHJ 
tbilt tbe ([onfel1t of tbe Wntttr~ will not nIter t~e JLatu ; 

anO 
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ann fo~ tbat Hob. 5. wa~ ctteb tbe QCare of Crow anll 
Edwards. Thirdly, flCbat bere tbe Venire is ill upon 
wbich tbe aaion is trp"b, fo~ the 6rft Venire befng againlf 
tb~ee onlp~ tbe Venire ficut alias muff babe Reference to 
that, tnbtcb being againff tblee, tbts muff be but agatha 
tb~ee tro; o~ if not witf) Reference to tbe otbcr, tben ts 
it an Alias venire hlitbout an i'liginal; ann Co nougbt 
titber map. Fourthly, flCbat bere no 3lutrgment ougbt 
to be ginen, fo~ upon tbe whole Jrace of tbe 31nfolmation , 
no Biot notb appear; fo~ wbere upon a lawful ~ecting 
gets of dlfolence bo cnrue, tbat can be no Riot, but fa 
manp flJ:refpalfcs in particular )F>errona ; as if a mum bet 
of ~en llJoulD meet at an <!Electfon, 01 in a ~arltet, o~ 
in a lLeet~ ann fall togetber bp tbe <!EatS, tbeCe wouin be 
manp ~rerpalfes ann l)5attetieS, but no Biot. 

Qa to tbe Firfr, lit nppearen to be tbe eonnant 19lactice 
on tbe <ltrotun·~ine to enter CZContfnuanecfJ onlp fo~ tbcm 
lUbtcb appear; ann after {nben the Ben appear to entcr 
Qrontinuaneea f01 tbem, ann not till thep appear, tbat 
all the ~~eeenentg ate to; ann tbat tbe ~ourre of tbe 
<l!ourt is tbe latu of tDe QCOUtt. 

Qa to tbe Second, tbep fap 'ti~ onI!, ~atter of 
C!CbaUenge~ tnbfcb tuaa fntrobucen fo~ tbe 13enefit ann 
9nbantage of tbe J1!)artp; fo tbat if tbe @betiff lUas 
relaten to one of tbe J.I!lattie~, tbe otber upon fug~ 
geffing it, befo~e o~ at tbe flCrtal, mfgbt babe a mo~e 
fnnifferrnt J1!)erron to return tbe ]urp; but tbat pet be 
mfgfJt tuaibe tbis QCballenge, o~ refeare it, after be ban 
taken it; anti tfJot fa mfgf)t ~~. Attorney bere. JF'o~ tbo' 
~~. Attorney'g ~onfent cannot binn tbe King., as to 
~att£r of fLam, pet it tum a9 to ~atter of Jrmt, tllt# 
lers tbe <a::ourt fce tt to t[)e King's J1!)~ejlltlfce, ann tbrn 
tbep map nop it; but tf tbe!' no not, as tn t[)lS QCafr, it 
f~ no Qtrro~; tbat tbe ([ourent of )parttes contlot alter 
tbe law, a.s fs fain in Hob. 5· ig true; pet if tn tlmt 
<ZI:afe tl)e QConfent of tbe 19atties bnn oppearen upon IRe .. 
CO~1J, tbere ban been no Qfrro~; ann fo it ts fain I Roll 
28. tn tbc ~nre of Crow ann Edwards. ~o liltetuife was 
it bolD en in a ~are in R. B. out of Ireland, in Ejectment 
of JLan'O~ in one <[Clint!', trp'tJ bp a ]urp of anotber, 
l1p 9trent of l.Silrtfes entereD 011 lRcco~o. 

I 
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a~ to tOe Third, ~be [[lo~'01l Sicut alias, fa to fiJetn 
tbat tf)ere batb been anotbrr Venire flWnrnrtl, but re~ 
fet n ot tbi~ to it; but tI)at it f~ a Venire of it [elf, 
anti a ~ttal llgoinft tbe 113arttes map be ban upon it; 
anti tbat tbe ([OUtre is, tubere an 31nfo~milttol1 f~ agofnff 
fiCwentp, to take a Venire facias againff fo ntal1p on fita 
appear, ann trl' tbem; anti if mo~e appear to take out 
nnotber Venire, &c. 
a~ to tbe Fourth, 'Q!:be~ nenietl tbe Lam to be fo, 

ann tbnt it tna~ a new b~oacben IDpfniotl, ann 'cttbout 
Cltountemmce of aut(1o~itp, anti lReafol1 1 ann map open 
tbe map to moa ettti1uagont gttions; as to its being 
fatb, a @I)crtff cannot Do an aCt to l]imfelf, it fr; plafn 
Ill' tbe c.tafe of Dyer; but tbfa i~ no art to oimfelf, but 
rather fo~ btmfelf, ann tOnt tbe ~bCttff map no an act 
fO~ btmfelf, tuu~ pielneo on tbe otber ~ti.le! jfo~ if be be 
llemantlelJ, be map fummon tbe '{!tenant to tl;.(' Prc:ecipe; 
t!lberefo~e tbe ([ourt tuns of !Dpinion 31Ubllment ouabt 
to be gtuen fo! tbe King. 

Anonymus. 

14. ACtion fur Cafe tnn~ b~OU8'bt" tuberdn tbe )1!)Iain! 
tiff neclaretr, tbnt U1bcrrar; llJe tna~ a dltrgtn 

of nmll marne anll .1fame, ann fougbt to f01 ~atria!Je 
ill' J. S. tbat toe Defennant p~etentJtl1g btmfclf to be 
a fingIe ~erfon, mane )Lo~be to bet, ann martfell [Jet, 
lnbcn tn firtuth be lna~ matrien to anotber [[toman, 
&c. ltlberebl' file became of Iefa ([rentt, ann loff, &c. 
!Jfter a <Ltetnirt fo~ tbe t~ltltnttff, it tuaG mobell tbnt 8n 
amon 'bin not lie in tbh' ([afe; but tbe QtOllrt lnn~ of 
a contrarp ()pfnton; lUberefo~e 3lungment nili, ann in 
tbf~ Qtafe, Latch. 144. tuas etteO. Jones 147. V. Yelv. 
99· Sid. 375· Stile 346• 

Coppin , 
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Coppin and SteYlnaker. 

15. THE ~Iaintiff neclarell in an AClion of Covenan t, 
tDat wbet£a~ tbe IDefenbant bab cobenanteb 

ann agteeb witb tOe ~Iaintiff not to refeaCe to J. S. Inttb# 
out tbe ~Iafntitf'~ QI:onfent, tbat llottuftbllanbtnlJ be baD 
releafeb to bim; ann tbt~ iDeclaration being ill, 3lub!J~ 
mellt wa~ fo~ tbe IDefenbant; anb after the ~Iaintitf 
b~oulJbt anotber action, ann tbe iDefennant pleaDeb tbfs 
in ')Bar! anb upon a Demurrer, tOe ~ounref (01 tOe iDe# 
fentJant lltgeb 6 Rep. 7. anD Dyer anb tbe «oUnrd foZ 
tbe oroer @)itle citen tbe Mod. Rep. ~07· fitbe <.tourt took 
a Difference between a 15ar ano Demurrer to tbe IDe~ 
clacation, ann a l1tfogment upon a Demurrer to tbe 1131£8, 
Ol upon a merbiff 01 <itonfetrton; fo~ in tbe ~afe of a 
Demurrer to tbe Declaratton, tbe RigOt tuaa neber ttp'lJ, 
lnberefo~e, &c. ~be )Rearon wbp tOe fitll Declaratfon is 
11ougbt, jg, becaliCe be faps tbe IDefenbant releaCeb ta 
J. s. anb CaftO not witbout tbe ~latlttiff'G (.!tollfent, anb 
fo fo~ ougbt appearg it Inaa tnftb it ; anb tben 'tiG no 
13~eacb of ([obenallt. !@ct Pollex fen etten a (!Cafe tnbetein 
be was ([oUllfd, 'ttna£) a Replevin wberetn tbe DefenDant 
abOl11eD, al1'O tbete l11ag a iDrmurrer to tbe abOw~!" &c. 
gnb oftet a new Replevin tuas b~oug-bt, ann tbi1l 3!unJJ~ 
ment plea'Oen in 15ar, ann tOep (ouln neber get Obet it; 
anb pet be faib an Qbowl!' f~ Itke to a Declaration. 

Anonvmus. 
" 

J 6. THE ~~fttcipal maG ill ~.tecutton, anti a Comit-
titur entereb ; anb after a Sci. fa. tna1l b~ougbt 

ann two Nichils returneb agotl1ff tOe 15ail, ann 1UDg: 
ment upon tbe Scire facias; anti Itom tbep (orne ann moue 
to ret tt aOtle; but tbe Q!ourt woulD not., it befng tbe 
get of tbe ClCoutt, anll tbe ~art!' fiJouln babe come ann 
pleatJetJ it upon tOe Scire facias. 
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Brown and Blunden. 

17· Ci:)U£hnnt in it lLeafe to repafr, &c. prxdimiffa 
from tbe fiCtme of tbe ILeafe to tfJe Drt£rmtna .. 

tion tber£of, anb fo \nell kept in Repair fiJall gibe up at 
tbe ~nl1 of 'QCetm~ not famUJJ from (time to ~fme; at.· 
tetwartu.l tbe )Leifer buiIb£S a ~alt'f9o(lfe, anb tf tOe aro~ 
llenant llJall e.rtenn to it tuns; tOe Quefrion, anb boI'O£n 
tOat tt fiJouln tn .lOttS Qtafe, fo~ it f~ a ,continufng _ Ql:obe" 
nant; ann tbougb tOe J1)oufe bab no aCtual. pet it ban a 
potential lj5eing at tbe ~tme of tbc Jl,..eafe; Judgment 
niB. " 

" • .1. , 

, ,)'1: Dr. Sand's· Caft~ 
. ;-

(' :. 
, J , 

J,?D' R. Sands~ ai~efib,itti~rp Pr~b~ndary of .tOe Ql:~Utcb 
" of W~lIs't b~oug'bt 1 a @luft in tOe ~ptritual 

<!tourt fo~ DUapttJationS, agathft tOe ~~ecuto~~ of {)l. 
Pierce biS n:>~eneceifo~; ann tbep on tbe otbct @libe 
came, anb llJetu£lJ tOat in tbat Ql:burcb tOere ate etgbt 
refitJcnttarp PrebeQdaries, to lllbitb, COl to encourage tbem 
to 1i\efitJence,· there ate etgbt J1)oure~belong{l1g; tbat to 
farb Prebend tOere t~ an !poure belonging, but not an}! 
Jpoufe fn tettain., the Bi{b0P bauina tbe '~libnene of aps 
pOintinn tubat fpoufe be tl)inltf.; fit to eacb Prebendary, 
but be muff appoint one. ~bep bence fnfer'b, tlJat tbiil 
jpoure goel1 not tn ~urcemon) no~ tll it l\!>art of tbe 
Corps of tOe Prebend, fOl tbat be t£s Prebendary, ann 
batb one fl)oure aUottelJ bfm, anb fotuag Dl. Sands; 
anD aftett11arb~ upon tl)e Deatb of a Senior Prebendary, 
anotber f1)oure. 'll3ut Jones J/ufiice anfwet£tJ, it i£S true 
bete ate etgf)t f1)oufes; belonging to tight refidentiary Pre
bendaries, wbereof ftlCb Prebendary de jure ill to babe 
one; tbat no one fPoure ts afcertafnelJ to all!, pattfculat 
Prebend, Ol ts nDarcel of aup particular Prebend, but 
ougllt to be amgneil to fome particular Prebend; ann 
hlben tlJe Bifuop tJotl) Co affign bp dtittue of bf~ }?Jom£r, 
anD not bp mtrtue Of anp ~ffate be batJ in tfm, tben it 
ts t~att of tbe Prebend, anb fiJaU be Hable to a @luft fo~ 
iDtfapibiltion~; wbetcfo~e tbcre ougbt to be no Prohibition. 

R Term. 
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S
A IV D E R S bte Lord Chief J. ufHce dying .in tbe 
later End of jail: Term, and R'V'mond a Juftice 
of the fame Bench dying foon after the Term; 
and Jone! goin~ down to be Chief Jufiice of C. B. 

in the Room of Sir Franci! Pemherton ; Jefferies was cO,n
fiituted Chief Jufric.e of R. B. in the Room of S(ind,t'J; 
[-lolloway a jufH,ce in R. B. in R,,!)'nJoltd's Place, and lr'{ll~ 
cot in the Roall!' of ]onu. 

The, C:a/i: of SourhtHoUltOlle 

I. TWO arc conbictcl1 fo~ bcilllJ at a Qtonbenticle tn 
. a Q!o~polatton, anll upon tbta QtOllbittiOtt nn 9p~ 

Ileal to tue ncrt mtlnttet"0emon~ uoloen tuft bill ann fo~ 
t[1C Qto~po~iltion; anll tbc Doubt was, woctbcr tbi~ ap~ 
pral mInot to be to tbe neJt muartcr'~CmOll~ tuttbtn tue 
Qto~po~atfolt, o~ to tbe muatter~~Cm0I19 of toe \!Countp 
ilt large. ann upon tbi~ tbe Recorder fttljournrl1 tue Q.:ourt~ 
to know tbe !lDpittion of tue <n:ourt of King's Bench tber£~ 
tn ; Dnn upon confincring tbe 0tatutr of 21 Car. 2. c. I. 

tbep were umllllUloufl!' of ~pillton, tbilt tfJc 9ppcal Otlgbt 
to be to the mmlttct·~rmOIH.1 of tf)c ~o~po~ntiolt, fo~ 
tbe [~]o~'Og ntc, That the Record and Conviction {ball be 
cenified by, &c. at the next Quarter-Semans of the Peace 
for the County or Place where the Offence was commit
ted; \ul)tcg being fo, 'tifl natural tOn t tuc !lppral {hall De 
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to tbe fame QCountp o~ Wllace, mbere tbe <!rettificate t~ 
teturnelJ; ann toe ACl: Caping County O~ Place intenOa 
tue Return of tbe Qtertificate aJan be to toe nett £nuar:e 
ter~@)emon~ of toe QCount~, lnoete tbe ~onnictio" ts of It 
'lronbenttcle tn a ~ountp; anO to tbe ne~t muarter~@Jer~ 
fion~ of toe Wlace, mbere toe Qtonbictfon is of a <lCOIt~ 
Denticle lnttbfn a tSlace, tbat boln~ muatter:~emon.s. 
guO toe Qtertfficnte betng returnable tuftber, toe appeal 
fiJaU be fo tro, toat toe aff map quadrare Wito It Celf; ann 
tOtllHJb it lna~ objeffetl, toat 111' tbts ~ealH; toe fame 
1gerfon~ lnbtco conbtffetl, map be 3lullgca likewife upon toe 
9ppeaI, as in <Zto~po~atfons tubet~ tbe ~apo~, it map be, 
nno one ailletman are +jJutlices; 't\tJas fain tbot upon tbe 
9ppeal tbe atrial t~ bp 31utp, anll tbo' poffibfp fncb a Q1:afe 
Jltigbt faU out, pet tbep tuouln not {ntentl an!, l¥'artiaUtp, 
o~ jfaUour tn tbe 3lUlltliCS. 

)( Sir John Auftin againft Col. Culpeper~ 

~. Tl!Jere being a @)uft in Chancery betmeen toefe 
W»attiea, tuberein feneral [[1itnelfel1 wcre eta~ 

minen, Col. Cu1 peper fo~gefj an £P~net of Chancery, 
lUbetein tuere feUeral befamato~!, Clttp~emon~ againff tbe 
~Iainttff; anti at tbe Qfntl of it be n~atu~ a jfo~m of a 
Pillory, ann fubrctibe~ 8gatnff ft, for Sir John Auftin and 
his forfworn Witneifes by him fuborned ; ann tbh~ be ne:: 
liflet!) to tbe ~Iaittt(ff'a Q.J:letk tn Q.J:outt, anti pubHll)es 
it; lUbereupoll tbe );)Iaintiff b~ougbt bh1 Acrion fur Cafe, 
llntl ball a tllernftt ann 500 I. jpamagea + ann it lUag 
maben til atreft of 3/utJgment bp PoI1exfen, toat bp tbe 
JFollJing of tbe ID~l1er ann llefam~to~!, <!E~Plemon!1, tbe 
l@lointtff bnn no Qtaufe of action fo! toot, tbouJJb til it 
felf an til ~bin!J; pet toe @attp being not p~ejunfcen in 
bi~ Reputatiolt, fo~ feberal 1Jefamato~!, QJ;~p~emona fit no 
particular Defamation, tlJc W»laintttf aJaIl not babe bt~ 
action; ann tben if 110 afffon Uea fo~ fom'tng tbe ID~ner, 
tbougb it be nllmftten an action noca lie fo~ making tOe 
JPillo~p, tbe Damage being intire, no 31utlgment ffJilU be 
gtben. aa labtte an affton t~ b~ougbt fo~ UlUo2lla, ann 
fo~ II maHctoua w>~orecutfon, anb tbe rng~lla p~obe not 
actionable; if intire Damages ate giben, no 31ungment 
fi),lll be ban. anti a~ to tbe feconn J1!)ftrt) be fain, tbnt 
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lifj an £lDffence, tuberefo~e an JintJtffment lieS; but it is 
not actionable, fo~ bere t~ notbing certain fOlfwOlll, but 
tubat map babe anotbet Jintennment, 4 Rep. 15. ann be 
fatb if tbe [[(o~ns tutll not beat an actfon, tbe 1Rep~efe"~ 
tatton tutll not ; fo~ tbat tlJcreb!, 'tis not necelfarHp fm
pUett, tbat tbe @arties are perjuren, but onlp aa fome 
map infer, fOl be tbat fo~rweat5 bimfelf e~trajuntcfallp., 
map l1ererbe ~bame, ann 1Rep~oacb, ann fo~ fetting up 
J1)o~n~, &c. 31nnUfment ffes; ann tbe ([ourt fain an affton 
lie~ HketniCe. ann tbe (!tourt like\nife fain, tbat tbe Jro~~ 
ging of tbe £ID~l1er tua~ but Jlnnucemcnt, anti tbat tbe £iDl" 
lIet ann tbe JLfbel mere one complfcaten act, anti tbat an 
gffton will lie. gnn tOe ~are of Col. King anb Lake tuas 
Citeb, lllbicb tua~ in tbc Exchequer, anti affirmed in a 
Writ of Error, tubere tbe t91ainttff b~ougbt att affton fo~ 
ilefamfng bim, ann fa~f"JJ of bim be tg an unjull ewalT, 
&c. tbifj being in a W>etition p~fntetl ann pubUfiJctJ:; anti tbe 
lPlaintfff batl Jiungment becaufe be pubIillJen tbe @ettttort 
llefole tbe IDeJiberp of it, lUbicb tfj tbe Difference between 
tbe {[aCe in tbe Exchequer, ann tbe <!tafe in Sid. 4 I 4. 
Jj)e faib, to fap a ~an i~ e~communicatell i~ not aCtton .. 
able; but if a ~arroll p~onounce ~entence of (!f~commttli 
hicatton againtl a ~etron not ercommunfcateb, aCtton 
lies; ann etten Roll, Afrion fur Cafe 37. gnn 'twas faiD, 
tbat ta fap of an!, ')Sob!' tbat be i~ a nillJonetl ~an fS 
hot aHfonable, but to publillJ fa, o~ put it up upon w>off~ 
is actionaflle; fo tbe @Iaintiff ban bi~ llu1Jgmen.t b1! tbe 
unanimous Opinion of the Court. 

The King again) Aaron Snlith. 

3' T HIS Qterm Aaron Smith tua~ b~ougbt into 
flCoutt, fleil1g fo~merlp conbiCten in a ~rfal at Bar 

rO~ l1tlibetfl1JJ to Stephen College, beinJJ upon bia '(!Crtal 
at Oxford fo~ fpigb ~reafon, a JlDaper of Jinllrurtiong, 
full of rcannalou~ m.et1ectton~ upon tbe King ann Govern
ment, a~ tbat tbep mtJJbt as tuell babe bangen bim at Ty
burn, afj be came b!" as b~ougbt bim tbttber, onlp to 
murner bfm in a Ifttle mo~'C jf'o~malitp; fo~ tubicb tbe 
Court gabe Jiul1gll1ent, tbat be llJoUlb pap a Jrtlte of 500 I. 
flann upon tb£ Pillory fmice, anti be of tbe goo'll 1Beba= 
biout fo~ 11 ~wel\le~~ontb, anti nantl committeD ttU be' 
pap it. 

4 Mattoon 
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Mattoon and Fitz-Gerard. 

4· T· HIS tuag a [[1tft of Error out of Ireland tlPriri 
a 3lU'bgment tbere, on i1 fpecial d1crttHf; upon 

InbiCfJ tbe (ltafe appeareD to be tbuS, John Fitz-gerard be= 
ing fftfeD in jf ee bp lLeafe £Inn Belear~, conueps; to A. B. c~ 
anti tlJdt I!>etra, to tOe <rIfe of bimfeIf anD tbe 'PeltS 
~ale of biS ')Bobp begotten; ann fo~ Default of fuco 
3ltfu£, to tOe d1fe of biS onlp [)augbter anti Jl)eit Catha
rine Fitz·gerard, anti tbe If.>eita of bee ')\3onp begotten, ann 
tben to biS ~tffet Letitia in like ~annet (anti fo ta 
otbera) provided tbat Catharine no matt!, \\'lith tbe Qt:on .. 
rcnt of bfa tb~ee t!:ruffee£t (naming tbem) to fome wo~tb!, 
~errOll of tbe jfamup of Fitz-gerard, o~ fame Derfon tuba 
fiJall immeniatelp take upon bim tOe Jaame of Fitz~gerard ; 
ann if (be no not, tbat tben tbe ILO~b O{fory, &c. attn 
tiS ~tu{fee£t to appoint bet a competent W'o~tion out of 
big QJ!{fate, ann bet ~llate to cenfe, alln go to Letitia, 
@>tffrc to John Fitz-gerard~ lUitb a Provifo tbat tbe Jpeft£j 
ilf tbe ')Bonp of Letitia<t anb cuer!' otbcr ~etron to tubont 
anp dUe ia tbecebp limiteD, o~ (ball ~I)me, llJall talte upon 
tbem tbe Name of Fitz·gerard. John Fitz-gerard lJfeg~ ba~ 
bing no ]Iffue but Catharine, tbcn an ]Infant of tmo ~ear~ 
olb; at fourteen ~eat~ 010, Catharine ig acquainteD 
(but not tv. atil? Wetron intetflleO o! appotntcn tp tbe 
i!l:ruffcrs, but onlp a9 a common .JF'ame) tbat tbe muff 
mattp one of tbt JramUp of Fitz-gerard, o~ one ttat tlJaU 
immeniatelp take upon bim tbe marne of Fitz-gerard ; anti 
tOat fiJe muff marr!, \\'litb tue <!tonfent of, &c. o~ elfe tbat 
me will lofe ber <!faate. ann tOat it will JJO to ber aunt 
Letitia. gt @1frteen llJe marrie~ one Villiers, lnbo tJitJ 
not immebiatelp take upon bim tOe marne of Fitz-gerard ;. 
lnbfreupon Letitia enteren, anO muttien tbe lLeffo~ of tbe 
1l!>laintttt Franklyn, tllbo nin not fo~ ~tuelbe ~o"tbg af.: 
ter ilIDarrtage take upon bim tOe marne of Fitz-gerard ; 
lUbetl?upon Fitz-gerard te·entecetJ, ann upon tbat an Eject
ment tuO£j b~ougbt, anO abjungeO in Ireland fo~ toe {)e~ 
fennant ; upon U1bfcb bete in England a [[lrtt of Error 
tuns b~OllIJIJt, ann Holt fo~ tOe W>latntiff in tbe [,Urit of 
(!Crro~ rOin, be ll.loultJ make tuzee w>oint~. 

Firfr, 
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Firfr, mbetbct it be necetfac1' fo~ Catharine to babe 
motfce gibe" bet o~ not f 

Secondly, @)uppofing JElotice uccetfarp, if llJe ban not 
fufficient Jaotice. 

Thirdly, lit tt be tlecetfarp fo~ tbe !Le1fo~ of tbe W>I~in~ 
tfff to take upon bim tmmetJiatel1' tbe .marne of FItz
gerard? 

Firet, flotice is not necelfacp; but bet <!Etlnte fiJaIl 
tcafe, 'l'6ecaufe 

Firft, I!>et Jfatber tubo mfgbt btfpofe of bi~ <!Effate as 
be pleafen, batb not mane JE!otice neceifutp ; anD tberefo~e 
lbe ougbt to take moUee at bet ~ern, ann eitcn I Cr. 576. 

Secondly, ')51' tbe fame )Reafon fi)e take~ Jaotite ffJe 
fJatb an <!Effate; ilp tbe fame )Reafon fi)e muff take JElo$ 
ttee botu fi)e batD it, as if tl)e be to fet aut bet ~itle tn 
ll~fl1gtng an ~cttan, Ol anp gatan blougbt agninft bet; 
anti citeb Dyer '91-. 

Thirdly, ~be Law batb not appointeb tubo fi)an gibe 
lElatiee, anll tben llJe muff take Jaatfce at bet 1gerU; ann 
ettell 4 Rep. Corbett'~ ~are, I Cr. 391. 

Fourthly, ~be iDefennant's [mife Catharine batb tbe 
fame Sl@ean~ to come b!, .motiee, as Letitia batb; anti 
citell 2 Cr. 432. Hob. 5 I. Jones 207. 

IDbjtctfons againtl btm be fa!,s, are, 2 Cr. 56. wbtcb 
be faps is fo~ ~a!,ment of a !Legacp, tnbieb ex natura re'i, 
19 not papable till a IDemann; but it were atbet\1.ltre if 
a ~um in ~~or~. Popham 104. anll 8 Rep. 92 • be ra~~J 
lUas tbe ®~oulln of tbe )Refolutfon in Ireland; ~ut be en:: 
lJeabouren to l1ifference tbi~ Cltafe from the Cafe of Frances, 
8 Rep. 92 • fo~ tbete tbe 10lobifo was, if be billurben tbe 
(!f~ecuto~g, tnbicb t~ a ~att(t dehors, ann tbe )Refolutfon 
in tbat ~are, tbat moUce augbt to be niben, is not nc:: 
cetfut!, to tbe 3lUbgment, fo~ Jjullgment augbt tbcte to 
be giben fo~ a Defect ill llt>leabing, feil. fo~ faping be 
llillutbeb, &e. ~ut Japing 110 get of DUlurbancc, &c. 15ut 
tbc ClCafe lnbtcb be batb appore to Franees'£j ~afe, ia tbe 
([afe of Fty anll Porter, enteren Mich. 22 Car. 2. Rot. 
39 2• R. B. wbere b!, Hale <!Cblef 3luffiee ann tbe whole 
Court it tunfl boltrell, tbat 110 Jaotiee fjj requtnte. @)ome 
be fatb woulb tlitlinguillJ Fry anti Porter'S ~are from 
Frances'fl <!rafe, breaufr tn Frances'S ([afe it i~ to tbe ~eit 
ilt JLalU, anti fa be muff babe batl it batlJetJer ; ~ut not fa 
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tn fry 001) Porter'S; QJ:afe ; .fmt there i~ no CueD JReafon 
glb~n tn Frances'!) QL:afe. ~~ to Mallorie's ~~re tn the 
5 Rep. it comes not ne,at tbe )Rearon of OUt <liafeJ'be~ 
fllt,fr a JF)erron not cOllcerrieJ'l lball not be bountl to .take 
~~ttte of anotbct'£, Qcts;, tupt tber€fo~e a i~erfon tbat 
tf$ C,(lllc~tneb ,\lJ~.H not; b€ tft~tJ Dyer 334· fPc faf:O tbnt 
iU lP~tt at laW, ougbt ratmt tban anotber to take' Jao~ 
ttce of tbe aq~ of bfS ~ccllQI, fo~ tbere is a W'ltbtt!' be: 
ffuetn tbem ; illltl if Debt waa ()lougbt agathft bet LJPon 
ilU .~bUgattoll of bet QncefJQ~, fiJe «light fiJeltet berfelf 
uilller tbiS Q1;fi~lte (be fpeaka now if it were upon il billu
able QCo'nfinecattim; fo, ftf5 not to be fraUDulent;) Bnb. ct; 
tetl-}ones 380. Wincb. 1G9. befo~e tbe ~tatf.lte of ·MarJe
bridge, tub ere tbe J1)etr £omeJl tn an a)pulcbafetQf an 
~finte from vrs tlnf£llol;: be was not tn [miJttl; ann nom 
tn an action llJlP(nl1 btm~ tue ~arol (llaU Demur fo~ bt~ 
manage, &(::~ 

Se,ondly, 3Jf motice be necelfQtp, 'ti~ \1.lell giben, fi16 
i~: to tlo two ~binB'~; Firf}, mot mart!, tn:tbout ([onrent 
of lrut1ees; ilntl tbts tl;)e tuna tolD: ~o hltellltfe t~at 
~~qIJdIy, @.>be Qugbt tp mattp one of;' tbB Jantf)e of 
Fitz·gerard, O!tubo tboultl immedi;!tely ta~e tb,e mame up~ 
on blm; anti if ffJe DO not, b.et \ltJnt J..eti~ia tlJ~n bn,ue ber 
q,ellate, anD (be. to lore it; but inDeen tbia JaQtice tua1J 
not b!, one cOt1cernetl.; . 

Thirdly, 'ijCia onlp tequiretJ, tbat tbe ]true of Letitia 
fljall tak~ tbat Jaame, but not tbe t1>lU,ban~, fOI ltO tllfe 
ill limitteb to bim; anti fo~ tbere J1\eafona be p~a!,en tOat 
tbe 31ungml'llt migl)t be te\lerfeD. Herbert econtra con~ 
nnerci.1, Fil fi, ~be JElature of tbia <!I:onllitton. Secondly, 
3lf JElotice be ne(rtrnrp. Thirdly, ]f fa, 'tt~ not well 
gU.l£n. Firfi:, '~ts n ([ontJitftm fo! nefiropillff an ~tlnte, 
lDbtcb i(; oniouft tn JLQ\1l., ann Ilketutfe tn ~efttaint of 
~arrta!Je, lnfJicb ia a \loin QI:ollllition bP tOe Qtiuil Law, 
lD{Jicb ifl tue mtgnom of tbe greatell l}!)art of 9}3i1ltkmn. 
'QCbe Dtfference bet\l1een a QJ:onnitton ann Limitation l.£), 
tbat a lLimitation is not ill tbe tj)art!' bimfclf tuba batb 
tbe QJ;ffat£, but a QI:ontltttoll t~ anl1e~ct1 to tbe ~fiate, 
anti i~ COmptllro~!,; be nenten tbut tbt£; \nas a (ltonbition, 
but ratbet \DottIn tompounn tuin Sj@nttcr, on'n caU it a 
conlltttonal Limitation. Secondly, Jaottce be fniD was 
necelfar~, tbete ute tb~ee (d:bing~ of an fQunl QI:on: 
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tlructfon, viz. a '{[:effament, a !Limitation of an mee, antJ 
nn 9tt of lj!)arltam£l1t ; ftntJbe faio be fcarcelp knelU anp 
)Rule applicable to one, lUfJfcb bin not CerUe fo~ aU. fPC faUl 
upon ([ouffrurtioll Of an ~ct of )1t>arliameut, tbe map is 
to reCo~t to tbe JLa11.lrmaket~, o~ p~opounn tf Cueb iI 
1[luefiion waa put to tf)em, ani) tben to confiber: wbat 
gnfWrt tbep tnoufn make, anD fa firtke out tbe ~cl1re of 
t1)£ ~ff. jJJe fatn tbat bere tne are in tbe ~are of all 
<rIfe, ani) of a (['outlition, wbtcb Is, a~ to tb£ ~artteg, 
tit Jaature of a p~iuate fLatu; anb tbat tberefole, if· John 
Fitz-gerard bab been askeD, ltJbat tlo pon intenb POUt 
IDaugbter llJall foCe bet ~aate if llJe marrp' anotber tfJart 
a Fitz-gerard, o~ tubo llJall take upon bim tbe JElarne of 
Fitz-gerard J Unlefll aJe baue mOUce of tbig JReatatnt f 
fl.>e mouln babe ratber been full of Jjnbignatton at tbe 
QIbCurnttp of tbe iluefiion, tban feemetl to own anl' fueb 
31ntent; fo tbat altbcugb bere no 3lntent (If John Fitz
gerard appears:;, tbat llJe aJaU billle JaoUce; pet ([Olle 
firttftion of fLatu tuill fupplp tbt lIiltent. fl.>e faftb be 
knOUl£l onlp tb~£e Qtafefj, ltJbete JElotice i~ not tfQuifite. 
Firft, Jin Ql:afe of a Qrontlitton p~ecebent. Secondly, 
mbete tOe ~btng tbat tbe ~artp i£l bountl to take ~o~ 
tice of iSS of a· publtck Jaature, a~ tbe iDeatb of an gjlt!' 
(umbent. Thirdly, 31n Qrafe mbere tbe ll!'artp takes:; it 
upon bimfelf; ann tbf.s' be Cap£) is:; tIle Beafon of tbe 
IDffferenee betltleen a <ZJ:ol1tlition in atl ~blilJatlOl1, ann it 
Jreoffment, fo~ tbat in (['afe cf an flDbHg8tton, tOe flDblt. 
gOl takes.; it upon bfmfelf. 

fPe faitb tbat tbere Iu a great Difference between 
Fry ann Porter's.; <ZJ:afe, anti Frances'~ Ql:afe, ann tbat tbe 
main iReafon of tbe SDptniotl in Fry attn Porter'S Qrafe 
tbat JE20tice mati not netetfarp, b18g~ brCClufe 'ttnag in 
tbe <!Cafe of a t!'urcbafer; fo~ bp tbe fame Renfon llJe 
roultl take JElotice tbat fiJe bab an ~ffatl'') fip tbe fame 
)Reafon fiJe couIn take mottce upon tnfJ8t 'm:£tmll; but tIl 
([are of an tpeir at talU, be ts:; in bp ~ourfe of !Lam, 
anO tbink~ l)imfeif funte, ann tberefole motice (ball be 
requifite. Thirdly, ~bi1, mottee fa not wef[ giben, fo~ 
it oU1JfJt to be certain, anb bp a perron certain; ann fo~ 
tbllt citrD Green'.r; <!tare, 6 Rep. ~nn tOc Jaattee tuat 
ig fine founo to be lTiben i.r; not gOOi), beftt[\, per diver
fas perfonas, not namtn!J anp ; Hnn it map be til certain 
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Rumout o~ common jfamc. fJ)e foi'O, tbat tbe acrniCt 
is f[mIt!', anti upon tnbtdJ, il!l tbi£' <ZI:afe is, tbcp caunot 
gtbe 3/Ui.1gment, fo~ a [1ernfet f~ ill Jaature of tbe ~le" 
mttre5, ann 3ltl'ogment tn tbe Jaature of tbe QCOl1clufion .; 
anD tOo' it be true ill Wo~ng, pet ltO ]jungmcnt can be 
gtbcn, fo~ 'fiG founn tbat fiJe marrietJ tnitbout t~e Q!:o~< 
rcnt of ~ruffee£', tul)icb map be true; fintl pet fiJe batb 
tommittci.1 ltO IDtTence, fo~ tbc ~tullee~ map be neaD, 
ann tben ll)e ougI)t to bauc tbe dtonfent of tbeir Jl)eirg ; 
o~ tbep map IJalJe no J!)etrg, anD tben fiJe ncena no C2ton· 
Cent. @)o Iikeb,1f(e 'tig fOllnD, tbat lIJe Ulorrie'O Villers~ 
\l.1bo tmmc'Otatelp aftet ~atttalJe bin not take upon bfm 
tbe marne of Fitz-gerard: flatu tfJe [(J]o~n~ of tue JlD~Oe 
bifo are, (ball immediately, lllI)ICb map 05 p~opctI!, be be~ 
fOle ~iJrtiage as; of tee. Fourthly, f1)e fartl) tbilt Frank~ 
1yn ttt il~ mucb bounD to take tbe Ji:lame of Pitt-gerard 
as the fl)tl9ban'O of Catharine, fo~ Otl)l?rUlffe, be fiJoultJ 
l'Iffinberft tts oltm IDaugl)ter, to p'~trerbe tbe (!fl1ae e in 
tbe mame, ani) pet be frutlratci) in bis; 3lntent; lnbico 
Wag, that enerp one tll tnbom iHlP of tbe cafes fiJoulD 
(orne, fiJoultJ take tlJat ~amt upon tbem; anti if Le
titia an'O bel; ft)u!ibanti llJeul:O not, fome Perfons to whom 
the Efiate comes, take not upori the in the Name; anll 
tf tbep no not, tb£it <ltbiltl~elf ate not bOUtl'D to no it<j 
fo tbep (eeru o%) ctP~ellp' obHgcn as; tbe otbcr; wbere" 
fo~e be Plapci) tbe 1utigment migbt be affirmeD. 

fPc ittfiftcn upon tbe JRule, Quod noO:rum eO:, fine 
defeclu vel faCto no£l:ro amitti non debet, ann t"Offen: 
toot tnitbout moUce bete war; no Default; ann that 
ILamG not p~omulgCl1 ate 09 if tbep. mere tlUl in tbe 
')5~ea(f of tbe law giber, &c. fJ)e (ain tbat tue )Rule, 
tbat lUbell no ')5oD1' ir; boun'b to glue moUce, tbat
tbe @artp lfJ bountJ to take Jaoticc, i$1" an abfurtJ one ~ 
puis. 

s Barrow 
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Barrow and Gameach. 

~. O' N E retfetl of BIackacre tlebfre~ it to bfs poungct 
~OI1 tn .tree. Item, 31 giue anD bequeatb to mp 

lr~atlp' befoben [[life Frances Gameach all mp jfreebolb 
JLnl1n~ in D. to babe ann to bolD nuring bet natural 
ILtfe. Item, J/ gibe to bee ro~ ILife tbe ILantlS lUtfrb Jl 
bolO of G. T. Item, Jl gibe to bet all tbe lLann~ tbat ]I 
J,1utCbnfen of J. s. to baUe ann to boln nuting bet ILffe. 
Item, 31 gibe, grant, ann bequeatb m!, fain lLan'bS to Ed
ward Gameach m!, @lon, ann bi~ fP£itS f01 ebet ; anti up= 
Olt it fpertal dterDtff founn at tOe Grand Seffions at Gla
morgan, tbe mueffton was, Inbetber bp tbis iDebtfe tue 
ILontlll purcbafeo of J. S. onl!, patTen to Ed ward Gameach, 
o~ b.lbetucr tbe ]lanns in D. anti S. patTetl Itkellltfe; ann ail: 
jU'bgen tuere, tbat all tue lLanOS patTen to Ed. GameaclI 
after Frances Gameach'S iDeceare; ann upon tuis lIUtlg: 
ment a [[lrtt of Cli;rto~ Inns blougbt, ann PoIIexfen fOl 
toe tElIafutiff in tbe [[ltit of ~tro~ argueD, tbat onlp tbe 
laa mentioncli lLon'b~ purcbafen of J. s. no paf~. fPe faib 
tue QCaCe tbat comes tbe tlI~atea tbiS QLafe, is tbe ~are of 
Spirt ann Bence, I Cr. 368. anb after appl~ft1lJ tbis <!Cafe 
De fattl, tbnt tn toe p~fl1cipal ~are it 'bin appear, tbat tbe 
't!teitatol uuberfioOlJ tbe ~tfe(f of tbe mO~ng b.lell enourru, 
f£l~ be limits tbe fira Cli;ffate to bfS @lOll, anD big fi)eirs, 
anti oftet be limit!) tbe QE(fates to tiS MUfe burin[\' {Jer 
natural ILife, ann tben comes, Item, I give my raid 
Lands, not al1 my raid Lands to my Son Edward: @)11 
toat it re£lt!~ toe (lCenato~ kneltJ mell £nouno tbe .tro~ce 
of tbere [[lo~ns, ann flltcnttcll tbe!' llJouln carr!, onIp tbe 
Inll mentioncn ~llate:, tnbetefo~e, &c. Powell econtra. fPe 
COnC!?tllell not anI!, tbe lLan'Da putcbafelJ of J. S. pafg, 
but all tbe otber. fPc ra!,~ tbe mO~ll CCaiO) tefetS not 
proximo antecedenti, but to tbe [[tbole; anti fo~ tbat 
eften I Inft. ~O. Inbere an <!fffate to A. fo~ ILife, JRe
mlllnbl?r to B. in fraU, iRemafll'Der to C. in forma pra?
diCta; tbe RemainDer to C. fS boin fO~ 3!ltccrtafntp, fOl 
tbat prcrditt' goer; to tbe [[{bole, otbectutfe batt it been 
forma eadem. l1>e etten Roll, Eftate 839. anti Roll, Pa
roH s 35" 11>£ faio tlJat aU pnr~ to tbe @lon fOl tbf~ 
)Renroll, beCaufe be t1J~~~ Ptlrtttultlrl!' lUben~ tbe JLant~ 

3 lie 
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lie wbicb be gfbCfj to tbe mife, aa. the lallbS) he pur lf 

roafeD of J. S. tf]e lanns be bolnu of G. T. &~. but lUben 
be nebtfes to btSl ~on, be fapg. generally my Lands ~ 
.mOlD if be ban fntellnen but it 19art of them, be woulD 
babe fain ~be lall mentionetJ lanna, o~ ~he !Lanns Iping in 
rucb a JF)lace, &c. Jj)e fain it tuiH be gran~en bfm, tbat 
ff tbe tmlo~llg ban been an mp fain )Lanna, then the 
mo~n All wouln babe carriel1 the [[tbole; ann he raith 
indefinitum equipollet univerfali, fSl a Jaule in )Lalu, ad 
mell a~ logfelt. f1)e ettell 2 Leon. 190. ann p~apen that 
tbe lIullgment might be affirmeD; to tubieb tbe Court in~ 
Clinel), ann aftetWatns tbe 31ullgment tllafj affirmen tina 
voce. 

- . 

Hud[on and Cook~ 

6. B" . tI t K.B Y@;erjeantmObt'Oftl' tbf~ Cltare, ltlberefit 1 V~nt. 369« 

tbe )1!)laintttf ball l1~ougbt an Aaion fUf Cafe il~ 
D'atn~ tf)e DefennBllt, fo~ cauling bim to be qrre(fr~ ro~ a 
<!Caure tn an lInfetfo~. <!Court, lUbicb arofe \llftbou~ theft 
31urfSllfttton of that ([butt! f!)e mOben thiS Cltaufe be.fo~e, 
anti titell a ([tare latel!' a~jUtillel1 fn C. B. tn tbe to~4 
Keeper North'~ aIfme, anb mobetl again in Lord Chief 
J~fiice Pemberton'S ~fme ; ,allll artotbet a'bjutllJen tn tbe Ex
chequer in Chief Baron Hale'a ~tnw, robere the Jl!)Iafnttff 
in like QCfionS$ ban 31ullgmettt; ann fatn tbat in 31nferfo1 
<!COUtt~ thep Dolfi tbem to "(petta! 13aU til 9ffionS of 
~refpar~ UPOll tbe <il:afe~ &c. abn boIJl cetecuto~s to fpe
cial '15ail, attn that tbep accept no ')Batt but tnbat IiU£ 
wftOtn tbe Jiutis;ntction of the <ltourt; fo tbut a ~art 
t110P babe berp gootJ 13ad, ann pet fte lip it, lubicb J eff'erieS 
Chief Jufiice affirmeb, anti fain that Dfmftlf moben tbat 
€aufe tn C. B. arter Pemberton came upon tbe ~(ncb, 
ann U)tlt it lllaS$ fo n'bjungel1, anti tberefiJ~e tn tbhl Qtafe 
tbe i91nintiff liftetnirc ban bfn ]Ullgmrnt ; but tbep helD 
tbat no 2ttion wouln Ife oguinn tbe IDfficer that arrdfen 
bfm, being fO~, a Qtaufe the Qtotlrt ban ]urfanHfiol1 of; 
tio~ wouln a mrit or €rro~ Ife til rurb flCafe, fo~ 'ti~ ta 
go agafnn tbe iRtto~'O, tobtcb lapSj [t to be infra J nrif
diClionem. 

'The 
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'The Eaft-India Company and Sandys; puis. 

7· I fl>eartJ not tbe 13e~!nnfng of Holt'S atlJumrnt, but 
1 finn be mane tlUO @otnt~! 

FirLl:, [[Ibetber tbe JLetter~ ~atent grantetJ to tbe 
Eafi-India Company be gooD. 

Secondly, lIf gOOb, lnbetbcr it enables tbem to fqfnlJ 
tbis Qaion. 

Jl)e citen tbe );)leamble of 3 Jac. cap. 6. lubtrebl' tt apl! 
pears, tbat tbe Ilting bnn thcg~porateb bfbers ~trCbantfJ 
to trane Into tbe [)ominfon!$ of Spain~ &c. mberebp none 
but tbemrelbes, ann fucb a!$ toep llJall tblnk fit, man take 
'l5enefit of tbe CaiD ~barter, be fatb notbing IErS tban 
an act of );)arltament coulb inbalibate tbere JLettetS Wal! 
tent~ ; but tbttetn tbep no not conbemn tbem a!$ unlaw, 
ful, lDbicb Cfttatnlp tbel' tuoulo babe none, If tOt ~atlialr 
ment ban jungen tfjem agatna law. 

¢{Jen be etten wanl' t>~ecet,el1ts oC letters ~atel1tfi 
granteb bpiluetn Elizabeth, &c. of fole €rabe to fome 
porticular ~ttrOt1S, ercluLTbe to otfJers, as into China, 
Bec. ~nb fo~ ~utfJo~ities of lLalU~ be citetl 2 B,rownl. 296. 
Moor 671' anb In tbe t4 Car. 2. cap. 24· tbe Eaft-India 
Co~pany, &c. are fatb to be of great abb8l1t8g£ to tbe 
taUbHck, fo fat lUas tOe ~arliament from tfJfnfdng tDem 
it ~O"OpoJp 01 ODlfebance; fo be conclubes tbat too 
flting"s OD~llt ercluObelp ts goon; anb anmittinlJ it goob ; 
tben Secondly, €biS i'attllt is a goon ~~ountJ fo~ tDi~ 
action, fo~ 'tis a .francfJtre lbfJerein tbep babe an 3lnfJ€ri~ 
tance. as if tbe Ilting grant a Betutn of WritS, o~ 
a .fair to one, ann another fntcrmeble, ACtion fur Cafe 
lieS; anti (01 tfJt!$ be citen 22 H. 6. 24·· I I H. 4. 47. 
J!)e faitb tfJe Cltompanp batb a 'Ql:rutl in tbcUJ, anb babe 
been at great ([barge, anb (0 p~a!,s tbeft 31utJgment fOl 
tbt ~latntitf. 

Treby on tbe otber @>fbe. 
ftjere is; an {lction b~oullbt 6p. tbe Eafr-India Company 

8llaintl Sandys, tubet~in tbep beclare tbat tfJe Jlttng inco:~ 
pOlaten tbem, &c. 1nttb a U'cnaltl' tbat be tbat {lJall trane 
to anp Wlart \\litbin their 1l!)atent, lJ)all f01feit fJiS ®oObS 
ann ~bip, one ~gietp to tbe Iltfng, ann tbe otbet ~otEtP 
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to tbE <lCompanp; ann furtbrr be tmp~lroncn at tbe ming's 
Will, ann to gibe @Jccuritp that fo~ ti)e jfuture be flJalll10t 
fo nane : '(!Co tubicb tbe iDefentJtlllt batb pleal1en 18 E. 3. 
Stat. I. cap. 3. upon WI)lCb tbere ts a Demurrer) fie mane 
tbe fame ~oint9 Holt DiD. 

(to tbe Fitft, Cllbether there lLettet~ t~atents ate gooD; 
o~ boill. 

Firfi, ~bep ate gOOll to make tOem a (!tolPo~atiol1, anti 
tbcp map opplp to tbemfelUe~ all 13enefits (If (trane, 
if tbc)! tuUl, but pet not fo aa to obffcutt tbe ~tane of 
,otbers of tbe fLting's @)ubjefffJ. 11)£ fain tbat tbefe kinO 
of Ulatents bOUt not frcapen tbe £lDbfetbance of leatnen 
~£n; ann citeD 2 Inft. ~40' I Roll 226. 

11>£ acknomfellges tOe JlUng's l~~etogatitit great ftt 
~attfrs of mat ann nt>eoce, but fa limiun as not to 
butt anp of IJia ~ublectg. t!>c ilBtees tfje IDefccfption of 
a ~otU1polp in tbe @)tatute :2 I Jac. ann tbe 3 Infr. to be 
jua Otfctiptions; attll faps tbat if' be tan make out tbe 
flCrabe to tbe Eaft·lndies,a lalllful ~tanr, tben tbia ts it 
~o"opOI!, \\1ftbfn tOat Defctiptton. ~eneralfp ~etcban~ 
idfe is allUaps lau.1ftd ann co'mmenilable fo~ tbe Ctrmfo~tas 
bIt JLfbfng of ~ankinb, ilnn fUtttU1.Jfng. out <!I:ountrp 
mitb tbc jfruft<\lrin 1l3Iemn~~ tnbtcb anotbrt (!l:ountrp 
batb, ann it WillttS; onn tHat tbifj t~ lawful fo~ tuet!' 
~all to etnplop . bfmfelfabout, anD ouabt to be as free 
as att; al1'O tbat \Ubctea~ ~~. Holt ban etten Grotius de 
Jure Pads & belli, IJe wtlul'O 'tfte bim a tubole 'mook of 
tbe fame autbol, viz. bhl Mare liberum; Wberetn be en" 
JJeaUours to p~obe tbat ~tabe ougbt to 'be free. 

3Jf tbts be a lt1ltlful~ralle, ann tue Defennant is tcs 
ftratneb ufin'JJft, tbtn tlrefe Jl!latents ate a ~onopolp, 
II Rep. 53. 86. are tbe main ~~ounntJ lnbJ! 011£ cannot 
be rcffratnen bts latuful €tane; anti tRoll 4. no ~e= 
Cf)ilnlck o~ ~ercbant can be fifnb~n but bp Get at ~ar~ 
ham,cnt, a ([fJatter to btnnet ~tatle at @>ea, is 1l0itt , 
a ~atel1t t[Jat onlp a bUnl1!en t1!l€tfon~ ffJaU trane, ia nCl~ 
goo'O. '~(.u not lawful fo~ an!, ~an to binD btntfelf not 
to trane. 2 H. 7.6. II Rep. 51. 2 Leon. 210. Moor ~42~ 
'll3011ll not to 6'0 out of one's Jpoufe batt', fo ttJOtllD n 
'J5onn not to nabflJate to tbe Eaft- Indies; anll if fn fuef) 
([ufeg tOe @)ubject Cilnnot ttllrafn {Jtmfelf, tbe flUng cang 

not muclJ mo!e; if tf)e ntinlJ cantlot alter tbe lPlopertp' 
of tbe @>ubjeH in a jfJcnllp, be ft1tUlot tltp~t\Je bim Of tbe 

~ennd 
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~eatu:; be acqufren it bp. 3 Inft .• 82. faftb, tbere ~a. 
tent~ babe alU1ap~ been wftbollt lam, tbougb neUer ll1itfJ~ 
out JrrienbS, I I Rep. 88. Peche's Qt:afe, :2 Inft. 6 f. Jf. 8. 
granteb to tbe 4rollege of 19bpficial1f3 tbat tbrp fiJOUlb 
Dalle tbe Itccnfillg Cucb il~ fiJoulb p~afffce ~bpficlt, &c. 
ilnll tbat none, but [ueb as are licen[ell bp tbem, moulD 
p~arttce~ &c. pet tbhl was not tbougbt !Joon tuitbout an 
~Ut of ~arltament. 'Qrbe Jj>atent fO~ tbe fole p~t"tin!J of 
law 1300lttt came tn [l,uefiton in tbe ~eat 1668. anb !na~ 
tefetretl to aU tbe 3JUbge~ of England j wbo upon great 
IDebate, anb manp fpectolts 1l\eafOnJl llrgeb, aa tbnt, 
tjt)~intfl1g wa~ a late 31nbentislt, wa~ in mature of a 
lID~Oclamatton, tbat. it bab aIll1apa berlt ~bet tbe ~are 
anil Womer of tbe ~ouernme"t~ tbat tbe min" makes tbe 
3!ubB'e~ tnbo !Jibe tbofe )Rules, anti tberefole outlbt to 
babe in bi~ l\fJotuer tbe lIDUbltfiJiug sf tbem; pet tbe 
lunge!) bin cerUfp tbat tbofe Jlt)errons tbat baUe acquireD 
<!Coples.; of JLaw ~ook!1, mfgbt lalllfullp p~tnt tbrm; (but 
afterlllnrna in tbe Jpoure of JLO~bS, ] tbink tbia ~attet 
lUns otbermire fdUen, fed quxre). l1>e tbi"k~ tota 190tnt 
fironglp fo~tifien, b!, Magna Charta cap. 30. tbat tbts lDa~ 
mabe (01 ~ercbaltt ~tral1lJeta be (onfetre~; fo~ EngIifh
men ban tbe lLillertp befol£; but pet be mews tbat ~er# 
cbanta ~tranger£) coulb not be bi"n~eb nifi pubIice pro
bibiti, wbtcb fap~ tbe €omment ougbt to be bp' act or 
J)otItament, 2. Inft. S 7. J!)e citetl tOrfe rebrral @ltatuus 
:2 E. 3~ cap. 9. 9 E. 3. Stat. I. cap, I. 14 E. 1. Stat. 2. 
cn p. 2. .8 E. 3. Stat. I. cap. 3. is pleanetl. 25 E. 4. Stat. 
4· cap. 2. 38 E. 3. cap. 2. tbefe sstiltute~ p~obibe f01' a 
jfreenom of ~rabe, '27 H. 6. cap. I. 4 E. 4. cap. 5. 3 E. 
4· 4· '26 H. 8. 10. a l~otuet is gtbelt to H. 8. lJUrtl1g~ 
!Life to licenfe o~ p~obibtt tbe (!EtPo~tation of (jome.fllen 
Q.Comm,obtties, o~ lImpo~tation of Jro~£t!Jn <!CommObities; 
ltJbtcb tlJat i!ting wouln ueber babe acceptetJ, if be 
couln otberlUife babe none it, witbout un -aff of ~at!ia.: 
mellt, being a llt>~ince tOat infitlen upon bis IlDlcrolJatibc, 
as Ulucb as anp of bi!) ~~ogenito~s, 35 EI. cap. i. the 
two laft Paragraphs, anll I Jac. 25. 

"<leta objateb, tOat tbill is a ~rnbe 111ftb ~l1fitlrlgt 
DUn .f~ l~I1I~~fUI tutt~out Ltcenfe ; fo~ tbnt tbep are per
petu! mimic., ann ctte Calvo Cafe, 17 Reg. 182. 

3. 
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'~ts true, 'tis tOete fain tOe!, ate perpetui inimici ; tUt 
if tbat be meant of a fpiritual [[(<<trare, 'tis ag mtlcb 
againtl tbe )j)atent, as agatnff ll~, fo~ tbe Jl{ing cannot 
111' l)i~ ~atent lYifpenfe witb tOe Qtanon of @)ctiptuu. 
~bete i~ a ffrange [)pillion ilt 12 H. -8. 4. tOat a JF)agatt 
cannot babe an action of ')Batter!'. '~fg fanllttcal to 
tbtnk tbe 'QCrane to tbe Eafr-Indies unlawful; ann if bv 
Enemies ate meant aitual marfate, 'tts platn not to be true: 
fo~ tOat tbere ate manp !Leagues betUleen our King ann 
Pagans, &c. 2 Brown!. 346. i~ eftell; anll tOis ig all tbe 
Qutboltt!' be batb, ann tberein tbe JRecO~ll failY to babe 
been feen bp @)it Edward Cook, be l1lillJes be coulll babe 
feen it too; boltJeber it lna~ but one JReco~n, ann tbat not 
backelY 11litb anp )It)lalfice fince; be confilletg tbe JReafon 
tbere, tOat tbe Jl{ing putting fpettal C!ronfillence in tbe 
~att!', gabe bfm ltcenfe; but tbis licenfe bete e~telt'btl 
to tbe Plefent ~emberfJ, ann tbett flJeirfJ, tuben of 2 [ 

i0eatS of age, ann tbeft app~enticeg, anll aU tubom tbep 
llJall Ifcenfe; be raps, 'ti~ not otunen tbat tbep lUere 
lInfillelS. 

ObjeCted, ~bat ~talle cannot lle managelY llut Ill' it 
<!l:o~po~atton, tubfcb is a C!I:ontrallUlion in it Celf; ro~ tOe" 
tbe [)efenbant coulll not be guUtp. 

ObjeCled, arbe eubjeCf mal' be tdfrafnell from ~talle, 
becaufe tbe lttng batb ~otuet of mat anlY 1geace; be 
etten 12 H. 7. cap. 6. Roll, Prerogative 2 14. 

Objeaed, ~bat a jfo~eign (trane mnp be p~efunfcial ta 
tbe Jl1fngbom, iTS IrHh QJ;attle, ann French QCommo'Otw 
tie9, tubtcb are neclarell to be a Nufance. 

13ut tbat extraordinary Word tuas ufell, tbat tbe 
J1tfng mfgbt not ntfpenfe tuftb tbeit QI:omil1!l til, but tbe 
infertfng tbereof lUas tbe Q1unning of fome Cltountr~ 
®entlemen of tbe traning C!rountics. motbtlllJ mo~e 
common tbnn to put fn Cll:laufrs of an £):ttao~'Otnarp Jan .. 
ture in (ucb ~atcntfJ, ann gibe a lReafon fo~ it., bccaufe 
tbe!, beal l1lttb W'eople utttlet a greatet )Re{tratnt tbnn 
tbemfelUeg ; attlY berellp tbep llJew tbe ®~eatnefs of tbe 
llting's !\DolUer. fl)e etten tbe ClCafe of Horn ann Ivy, 
1tlberetn it wng abjutlgen agafnll tbe Canary <!tompanp, 
wbicb tg a C!rafe in @ofnt. 

ObjeCled, ~bat in 43 Eliz. tOe 19arliament calleD in 
otber ~tltent~, but not tbf~, ann tbat eifcnce of tbe 
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{'Jaure of Qrommllll,S in taken fo~ an ®pinton. Ij)e an~ 
tn-cftCi), thilt 'ti!> (lfual fO~ tbe jpoufe to p~oceen upon 
tlJofe -m::blnrrg that ate befolc tbem m; ®~f£bancfS, ann 
not to mention otbcr ~i1ttErfl; an'O tlJts ltnU$ at tbat 
~ln1€ no Q?~teb(lnc('. 2,G to tbe €;)ab,ing tn 2 I Jac. tt 
c~empt.9' tf)cm from tDe l\D£nnlti£~ ill0fae'O b!1 tbat t5Jtdtlltr, 
(jut retitleS' torm, ag to tl)£it fro~(e anD (!1tgo~, al1 thEe 
were at <!Common !Law; iHt'O ftll tlJhl cit£'O Jones 2 ~ J. 

'Qtbe '7 Car. I. cap. 21. tbe ~totltte of jfl(ll1iJJatton in 
tbi!) lltil1lJ'g ~ime, 22 & 23 Car. 2. cap. II. take£) Ita f2u= 
t!ce of tbiS Clrompatlp. {!Cbe beft jfoun'Oatton tufS l@atent 
coulb ~a\)e, fa tbat of a neln iDifcOb£tP, nnll tbig mfg(}t 
be tbe JReafol1 of tbef!: IDatrnt fo~ ~~arg in ~ueel1 Eli .. 
~abetb'g tlrtme; but tbtg cn:ompaltp bears iDate I ~ Car. 2. 

onlp, ann the!, tla not pl£an anp fttratJe tOat t~~p babe 
bifcober rtJ. 

Objecied, ~~at tOe Il\itlg map reffrain bf~ €llubjects v2 
a Ne exeat regnum. 

iPe anfwctetJ, at 'lCommon lLaln euer!' ~an mfgbt 
free!l' lJO out of tbe Bealm at bin t9lcafutc, nuO tf}at tol}e 
etatute of I{. 2. ercepte'O ~£tcbant~; ann pet now bp 
tbe @)tatute J ac. tOat @>tatute fa repeale'O.; that the Ne 
exeat regnum {g t1 mttt apphelJ to particulat W>erfotHJ, 
anti at Bta cbteflp ure'O tn 9!!Jftttet£j of @)tate; anti but 
in fate flr:trnc appUetl to QtOlltts of JIuffic£, to btnnet fncb 
aa tnoUltJ aboitl it; ann tbat it ougbt not to, be gtantetl 
WitOo'ut SDatb. . 

Second Point, <anmft tbe. 19at.ent goob; Pft tbe anion 
is not maintafnable; becaure tbe ming gibes ILf" 
cene£', bow can tbt~ intitIe tUe.: ~atlltttf to an action f 
if a <l!:ommollitp be Plobibtte'O J1mpo~tation, un'Oft a De* 
noIt!', ann tbe mtnlJ gibe JLiGcl1fe to impolt tt; if anotbet 
impolhl It \llitbout JLic£nfe, tf)tu tlttitle~ not. tbe otf)et 
to an gertoll, tbe 3!llffance of gaits anD ~atket~ lJotfl 
not quadrare, fo~ tbere is an JjntereU. Il>ere is damnum 
abfque injuria, anb no mo~e tban if tubete tbere ig an 
ill1tient ~ctml, 3! conte anll fet up a nelU @)cbrol, tbe 
otber is not tberefo~e tnUtle'O· to an action, tboUlJb It 
map be be {g mucb bamnifieb bp. it; an'O pet tbete be 
[Jatb an 3lntereff, anll map babe a jfrcebol'O perbaps til 
tbe @lcbOOI; neither babe tOep ill tbeia: action follolUeD 
tbeir (ltborter, tubtcO gibeS one ntlatt of tbe ~enaJtp· to 
tbe mftlg. 
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ij>e concIUtlrtJ, tbnt tbrre f~ a natural JE1cceffitp laill 
upon a 9Wan to labour, ann tbcrebp it .becomes a Dttt!, 
in {Jim, tnf)fcb tue ~tt1g cannot p~oI)tbtt, but oug~t to 
p~eft'tlle ann incourage :, tunt tbe llttng cannot lap a ~ene 
Jlp 31mrofitiolt, mutb lefa btnllrr tbe @}eon~ Of obtafn~ 
ing n ILtbettbOOl1, tunt 'ti9 ogaft1(f tbe \!Common lLalU 
ann €J)tntuteg tleclarnto~p tbereof; tbat tuts W'atent fa 
l1lftlJout ta~cce'Det1t, ann tbercfo~e ()t bopen t(Jat it a)all 
babe ltO (!fncourt1gement, ilnll p~ap£tJ tbeir lItrojJment fOl 
the D£fetltmnt. 

Molliton and Trevilian. 

8. A Replevin lnJ~ b~ougbt fo~ tb~ee fJunb~tb l!>ea'O ot 
(ltattlc, viz. fo manp {[)~en, fa manp @>teers, 

&c. tbe DefentJant mokra Conufance as 13a fI iff to J. S. 
ann jutlffies fo~ Damage-feafant. ~be J.1!llilintiff repUeg, 
tl]rtt J. D. ann aU tnlJofe, &c. be batb in fucb a ~et1lU111e, 
ann fo~t!' Qcte~ of fLan'll, ~ime out of ~ntJ babe ban 
CZ!ommol1, &c. ann llJe\11~ be ban a "LtaCe from J. D. 
ann fa put tn tbe <!tattle to ufe bta ~ommon ; to wbicb 
tbe il)efenllant tejoil1~ ann ju(fffic~ ut {upra, ahfque hoc, 
that tbep were the (ltattle of the ~faintif levant and 
couchant upon, &c. ~o this ~raberfe tbere tuas a Det 

mutter bp tbe ~laintiff, fo~ tbat tIlt. 'QI:rauerfe fs fmmil~ 
trrtal, fo~ it ougbt to balle be('n~ abfque hoc, that tbe!' 
Were levant and couchant, fo~ tbat is the ~earure of 
tbe <!tommon; ann notn balling anben .a.hfque hoc, tbat 
tbep mete tbe ~attle of tOe llDlaintitf, i~ to make tOat a 
9Watter ill l[tlc, tnbicb f~ not to tbe ~attet tn ilU£6 
at on ; It&e tlJe ~afe upon an ufurfott~ ctontratt pleanetJ 
fuClJ n Di1~, tbe otber comr~ ann troUerfes the Dap, fa 
makrs tbe Da~ a t;>art of the 3llfue, tnbtcb tna~ bolDen 
noulJbt. t Cr. 501. 

Po]Jexfen fo~ tbe ~tab£tre, fo~ tbat it complcbennss 
tbe lUbole ~atter; ann tbnt it couln not tuell be otber~ 
lUtfe, fo~ not onlp tlJe Levancy ann Couchancy ig tbe 
S}3eafure of tbis (!Common, but tbe nt'lopertp of tbe ~nr= 
tp likewtfe; fo~ if the!, be leuant anD cotlobant, ann pet 
be a €l1ttanget'g ~attle agHlen into tbe fOltP acres; o~ 
tf tbrp be tbe 19artp's <!tattle lebant ann coucbant upon 
fOlnr other lLann, nnn not upon tOc fo~tp QcrcSJ; in ti-
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tbtt of tbeCe <ltafes tOeI.' ougOt not to ufe tbe (1t ommon~ 
(01 a S}f)an cannot ufe bbl QCommon ttlttb tOe <taUfe of 
il etranger, o~ lDitb biG own QI;attie leUnnt ann coucbant 
upon anp atOet lLahtl, tbon tbat to ltlbiCb be batb (!Conte 
Ulon Slppurtenant; it is true, if a ~nn llo~roltl~ <!Cattle 
to compeftet biS lann, tbe!' map be put upon tbe ([Oln~ 
mon, fo~ tbat be batb {J fperial ~~opectp fn tbem, anll 
fo are faib biS <!tattle; fo~ tOh1 be eiten F. N. B. 180. 

anb Roll, Common. 402. anll of tOts IDpinion ttla~ tbe 
(!Court; tDbetefOle 3lubgm£llt lUas gtUl?lt fo~ tbe Dtfett r 

bont. 

FraGer and Progers. 

9· TmefPafSS lUafj 1l10ugtJt a-gothff tbe iDefenbnnt, fOl 
enterinll into tbe )L,anb of one Bridget Denny, 

IDberefn toe J1!>latnttff feus fo~tb an 3!IlQUifittOll; lUDcrein 
in it lUas founb tbat Bridget Denny tOen tua~, ann fo~ 
8 ~eats Ian paCt, bab been an Ideot per vifitationem Dei, 
non gaudent' lucidis intervalJis, &c. Dnb fuUOet fet fo~tb, 
tbat tOe lltfnlJ fucb a ~ear, &c. granteb to 8ft Alexan
der Frafier anb bts (!J;~eeuto~Sj cufiodiam, difpofitionem, &c. 
tlUfinlJ tOe lIbeoep ; anll tOat @lft Alexander FraGer mabe 
tbe ~Ia(nttff (biS mife) <!Etecutrit, anb tlp'll, &c. tbe 
IDefennant comes anti tlJelUSj tbat after, feil. fucb a !!lear, 
an i'ffice tuas founb, lUbicb bib finb Bridget Denny tnn~ 
an lIlleot a nativitate per vifitationem, &c. anb tbat af$ 
tet tbfS i>mce tbe !lUnIJ grRnten Cufiodiam, difpofitionem, 
&c. to tbe iDefenlltlht at mill ; bp <!.tettue lUhereof, &c. 
to wbicb tbe ~Iatllttff t'lemurrclJ. Pollexfen fo~ tbe 19lafn= 
tiff bib grant, tbat ltlbere a ~atlt becomes a JLul1fltick, 
tbat tbe mtng batb not an lnttrell, but cun onl" commit 
tbe ILanbS of rucb~etron to tbe Qtare of anotber, ann 
tbat rncO €ommittee is accountable to tbe ILtmatick, if 
£l1er be teeollers, anti to biS <!E~ecuto~s if be bies, ann 
tbat bp tOe Deatb of fucb <!l:ommittee, tbe ®~ant ts be, 
t£rmineb ; anll on tbe otber 8tbe be faitl, it mfgbt be 
grantetl to btm, tbat lUbece one 19 a Lunatick a nativi
tate, tbat tbe Il\fl1g batb 'an lIntrteCt, anb aJaU receiUe tbe 
~lofit~ of bfS Il...antl!l to bis own <!.tfe, o~ grant tOent to 
anotbet; anti tbot fucb ®lRntee (lJilll recefUe them, autl 
fs not liable to an Qccount, but onlp to maintain tbe 
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]lneot ann bi~ .fF amilp out of t{J£m; anO that tbis Dif= 
fercnce 15 warrantctl bp t{}efe 1l3ook~, Moor 4· I And. 23. 
Dyer 25. 4 Rep. T27· Stamford Prorogat. ~4. ag to tbe 
minlJ'~ babing tbe w»~ofit~ of an ]tJcofg LantiS; to big 
omn dlfe, an'O fo it becomcG an 3!nt£tcll til tbe laing, be 
tbinkg tbe!, agree it on bOtf) ~itleg ; fo tuat the Queftion 
between tbrm t~, wbetber o~ not a ®~ant of fueh an 3ln. 
teteR, o~ a QCommitment of it, to one ann bt~ ~~ccuto~~ 
tJutinlJ tbe 3ltleocp) be goon o~ not, Ol tbat it ougbt to be 
at [[1m onlp. 'Qtbcp Oll tue otbct ~ioe wouIn compare 
it to an [)fftce, wIrth \Joe~ not ttl ~tecuto~G accol'Ofng 
to ~tt George R.eynell'S ~.are, 9 Rep. 97. anO be fain 
tbat be couin tompore tt to notbing bettct tban a ®uar~ 
OfanffJfp in ~bt\)alrp, wbicb tloc~ lJo to <!Etectlto~G; tuuere 
a Wan is; outlatuen, tbe mtn\J map leafe biG lLaltn~ tlU~ 
tfnlJ tbe fiDutlawlP; ann .thia ft)alt go to the Q!;tecutolS 
of tbe lLetfee. ~[Jat the mtnlJ batb rbe JLanng of flU 
]n£ot, ng be batb thore ~l)ing£j the 19~opertp wbereof is 
tn 110 ~all; fo~ beee tue ~ncot tbougb be· bleatbe~, pet 
aG to the [lung ann W>otfetnng, &c. be fa incapable, ann 
flaco 11I:btlllJa the minI! map grant, a~ [[laira, @)trapa, 
&c. J!)e raps that ]neot~ bp. tbe $!)tatute Of H. 8. flre 
hlftbtn tbe ®ou£tnmcnt of tbe Q!:ourt of [[{arn~, au 
mattlg tuat (Jon lLunDa itt Qrbiualrp were; anti tbat aftet 
tfJe Deatb of fucl) )jtleot, btg lPett ourrbt to {laUe big 
lLan119 out of tbe mtng'g I!>an'OG bp lLiUecp, aG a [[tarn at 
bt~ full ~ge otlgf)t; anti tunt tbe 1neot bimfelf fuea not 
JLibert', brcnufe [J£ tum uebrt be at alJe t Ii)ct£ be etten 
Stanf. Prxrog. 35. anti p~npcn 31ullgm£nt fo~ tOe t9hlill" 
tiff. 

Holt fo~ the [)efennant ftlill, tunt be ffJouIO not fa 
mucb tnfill tubetber tbe lUng toulll grant tb£ QtUtlotJp, 
&c. of an J/llcot buring bi~ ]tJeocp, fo tbat it fiJoulO 6'0 
to bt~ <!l:~ecutolg ; but be faib that tIJ£ ®ffite wbftI) tuag 
fOUllll fOl tbe mtng in tue ~eat, &c. upon which tOe ®~unt 
mag mane to ~tt Alexander Franer, wna bofD, ann nil 
~itle founO fo~ tbe 1Ltfng, ann fo tbe IlDlant to ~ft Alex
ander void; o~ if a 't!Cttle founn, it tuaG but tbat Bridget 
Denny wag a lLunatfck, ann fo Oetetminen bp ~tt Alex~ 
ander'S DeatfJ. fPc fain tbat tOe mtit was to inqU1Ce 
tnIJetbet Bridget Denny waa ldeota a Nativitare, vel non, 
Ii non, tunc a quo tempore: Jaow tbep finn in tbe Brff 
!iDffice tbat ll.le \\las tben an 3lncot, anll {jan been fOl eigfJt 
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~earl1, tDbtcb is no mo~e tbal1 that aJe i~ a lLunntfrk, 
1tJbicb tuag not theit ([ommiffion to Inquire of; ann fo tue 
IDffice borb, not beft1JJ acco~tHng to the [[lcit; but nOmit 
toe [)ffice (Joon, ptt it finOr.; tbe ntiltJJ'~ 'Uritle but to a 
Ii.Unaticit, ann tben tOe mfng 155 lleceibClJ tn biS QV~ant; 
fo~ be grilnt.s an 3lneot, tuben bfa ~(tle is but to n lLus 
natick, aun fa tbe ®~ant \loit!; anti fo conclutJeo fOl tbt 
Defentlant. 

Pollexfer; fa ill , be erpcttel.1 hllt that be lnoufO tulia upon 
tbiS; boUJebet be tbOunfit tbe nttng \Da~ well tntitlen ta 
all llneot bp tbe firll i>tl1ce, fOl finDing bcr an ]Dtot 
non gaudens lucidis iotervaIIis, wOllIti buue bern goon, 
tbounb per Spatium 8 Ann. batl been omitt£l1; anb tbat 
tboll tlot bftUtte it, fo~ perbapg LlJe tuag but etl,t[)t ~£at5 
oln; be rilLO toe IDffice \Dag but tbe jfitltltng of tbe Lay 
G~nts, attn ougbt to be taken fabourablp, not ffrUll!' ag 
ttl @leObfl1g, efpeciOllp ill' tbe <!Cafe' of the Ilting, it be: 
ing rurb an £Office aa tbi~, wbich tuas ntctelp _ fo~ Jilt: 
fo~mnttolt; fo? toe gjnteceff luag i)ctl£l.l in tbe Sing Oe" 
fo~e! ann be titeD 5 Rep. 56. tbat on IDffice balling ~.t1t" 
ter ah'O ~tlbfhll1ce, tbough it be mUfaken, fa goon; tbe 
Court irtc1ined to Pol1exfen ; Adjornatur; pLtis. 

Carnock's Cqfe. 

10. A 9}3on Oabfng a ~OPPDOID fO~ JLlfe to fiim anti 
big [[Hfe, )RemaiutJer to tbe rinht li)etra of tbe 

Jl)uabon'O, JRemoin'Oer to the [lfe of Il>u~bantl an'll [[life fo~ 
lLife, iRemain'Oer to tbe [Ue of btfl laft tWill ; ann'tig founn 
bp [petial [lerOHf, that be mane fJh1 [[lUI, anti tbftefn 
gabc fucb lLan'O to bllt [[life fOl lLife, JRcmttinlJrr to A. 
an'O .bf~ l1>etrg, wbo Witg Il>eir at :Low to tbe ID£lltfo~ ; 
ann ttl nllotbec ~Iace otber JLanD m lUte 9!301ttter. ann 
tbrn cornea tbe ([Iaufe upon wOfcb tbe £iUuelltoll arifrll 
and all other my Efr~re, of what Nature foever, I give t; 
my dearly beloved Wife; ann if tbill llJ,lll tarrp tbe JF'ef= 
fimple of tbe ([OPPbOiD to tbe mife, wag toe Quefi:ioll 
o~ onlp an <leilote, fo~ lLife; tbe Jlurp liltetutre fil1btl1g

1 
tbat 

tbe IPusbano tip II polfflfen of a confincroble '-'fftate not 
tJebifeD, abObe IDebt~ anti JLelJt1cie~. Thomfon arguell 
tIJat it "Jouln be onlp an ~1late fo~ JLife; be rafb ltlbere 
tbe Jl)uSbann 11p'11 polfetfeb of nothing nbobe Debt~, &c. 
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tbat the [[loro <!filate wouln e.rtenn to carr!, a QCOPpbOfO, 
l1ut wbete tbe mo~n <lEUate mtght be otbetlnife fatisfieo .. 
it wouIn not; ann tbat If the c.!toppboln nin para it mas 
but fo~ ILife: ann put the Difference wbere be bebtfea 
aU hip <lERate, tbere nothtn!J paifes but fo~ lLife; bu,t 
lUbere 'Us aU mp <!ftlate tn (ucb lanns;, a jfee patretb ; 
be citen Stile 293. Dod on tbe otber etoe fatll, that all 
ts i1 general mo~'D, anll goes to tbe Wbole, ann tont 
Efiate £.rtenns to tbe [lulue of a ~an, tn ~oollS anll 
:JLan'Os: as tuben tne fap rutb a ~alt batb a great Efrate, 
me unbettlann it to mean all tbat be hl potTetren of in 
~ooos nnn lLanog, anD tbat a rom OUiJbt to be taken 
DCColntng to common aCcrpt8nCe. fPe etten Hob. 65. ann 
tbe Cltafe of Wil[on ann Robin[on, Mod. Rep. 100. tbo' 
not citen as a cztafe in tbat ')6ook; & adjornatur; puis. 

Anonymus. 

I I. THE ~'afntiff becIaren in Adion fur Cafe, fo~ 
tlJat whereas tOe <ZJ:attle of tbe Defcnnant lncre 

impounDell bp A. B. tbat tUt Defentmnt p~omirell tbe 
19laintiff, tbat tf be woulD tte1i1.lfr toem out of tOe 
~ounb) t{Jat be tnouln fabe btm barmlefs from A. B. an'O tOen 
eets fOltf) tbat A. B. b~ougbt a Parco fraCto pro delibera
rione of the ([attIe, ann teCobereD fo mucb, &c. anti 
tbat tbe i)efcnnant Iieet fxpins requHims ban not fabeD 
blm batmler~, per quod, &c. ann [lettlict fOl tbe W>lain s 

tiff; ann mobel' in arreff of ]jUDgment bp Fuller, Firft, 
'([bat toe <[onfi'OeraUon being to 110 a Tort i~ agatna 
JLalU. Secondly, (!Lbat be batb not bere aberretJ that be 
lItn neltber tbem ; tbe fitff tbe ~ourt reemen not to allow, 
but fo~ tbe fecono <!l:aufe after it ban brcn fcberat ~fnteg 
ffirr etJ , 3lu'Ogmcnt was arretlen: jfol tbel' beln tbe IDc:: 
linerp of tbe <!tattle to be a material trabetfable J.j3otnt, 
ann not bolpcn bp tbe [lerntff; llnn tbougb be fapa be 
Inaa [uen in a Parco frado pro deliberatione, fo be mtgbt 
be, ann pet not babe nfltbcren tbe Cltnttle. 

Parkhorfi: 
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Parkhurft and Sheer11on. 

12. TRover and Converfion among otber '(tbf"g~ de 
_ uno Symbolo, Anglice, a Carnelian Ring, de 

uno pari Vittarum AngHce, a Suit of Knots; anD mobell 
in ~trell of 1utJgment after a ~etnf(f fo~ tbe WJlatntttr 
tbat tbe IDeclaratton tuaa ill fo~ 31ncertafnfp, fOl a @utt 
of iltnot!t map be 3 ~arll~ o~ ~o, &c. but aftet (cbetal 
'(?timea betng (poken to, tbe ~Iaintilf ban ~ullgment, 
Sid. 445. Stile 360, 361, 370. ann tbe '[)Uferertce i!t be= 
tween Trover anll Replevin, fOl in Replevin tbi~ mouUt 
be Itougbt. Mod. Rep. 290. 

In Chancery. 

13· THE R E batb been generaUp P1tlctifen tn moll 
([oppbOlll ~ano1a, tbat UPOll tbe ~o~tg-alJe of 

il Q!:oppboItJ, tbe ~o~tgago~ furrenllers; into tbe fJ)anr.~ of 
Uno cullomarp 'Qrel1anta to tbe mfe of tbe ~o~tJJagee, 
upon ([onnttion to be boill, tf tbe ~onep be pain at 
Cucb a IDa!,! relOID to aUOln tbe jfine to tbe lLo~tJ, tbe 
ufual [[lap ia not to p~efellt tbe @Iutrennet at the nett 
([ourt, lmt after tbe <ltouct is ober, to make a new @Ut= 
renllet into tbe fJ)anns of two cuffomatp \11:el1ant5, ut 
fupra, anll fo from (time to aime, aa often as an!, 
([ourt fiJall be bOlDen, mbicb Non.prefentment fs; at Lam 
a §o~ft'ftute; ann to be tt'liellen ogainll tbi~ fro~f£itute 
wa~ a 13m e~bfbitell, ltlbiCb North Lord Keeper ncnico to 
belp ; but left tbem to tbe Cltommon lI..aw. 

Anonymus in Chancery. 

14· L<!EttCt!t nill. para bet!Uecn A. an? B. coltCernin« 
tbe ~artrage of A. a @lon to B. a Daug-Our; ill 

one of tbe JLcttet~, B. nfn Plomtre if A. woulD marrp btu 
@)on to B:a IDaugbter, to fiibe witb bet to A.'fJ eon 
I SOO 1. . ttJo~tb of fLann; ltlbtcb A. utterIp rcfufclJ, ann 
\V~ote, tbat be woulD no furtber trouble bfm about tbat 
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ntfafr, till be Inas fn a <ZI:onl1ttfon to nUle 1,00 I. in rea· 
lJp ~onep. grtertnatbS B. bp lLettea: oiferJl to make biG 
Daugbfet 1110~tfj 1500 1. in p~efent ~ol1e!" an'll to glue 
bet 500 I. mo~e at biS iDeatb, if file pleare bim, ann Pl0, 
mife,; bp [[toto of ~outb tOnt bt Inill llO it, ann lnitlJe~ 
toat tbe ')5leffing of WJO'll map ueber Ifgbt upon fiim, O! 
fji9, if be notlJ not Il'fue 1500 I. llOWI1, &c. A:~ €;)on 
marries tbe Daugbtet, anll b~tna~ a ')6i1l BaRina B. fo: 
tbe ~onep; illl'O tfje Queftion was, lt1betber tbts lnasJ 
IDitoin tbe Statute of Frauds and Perjuries, fo~ ~tlnaS) ob
jeCted tbat tfje JL,etters UJere bP [[tar oJ @lopofal., nntl 
tbat tbe '(!Creat!' tuas at an <!fnb, bp A. fj eapinrr fJe lUonln 
trouble bfmrelf 110 mo~e, &c. ')aut mp Lord Keeper 
North tlrcreeb ft R noan @lottlfre tnitbfn tbe @)tatute; 
'ann tn mp Lord Chancellor Finch '5. f!tfme, tbere Inas a 
jfeotfment malle, anb tbe feotree, p~omi(en to n1l1ke a 
IDefearance; wbfCb Il9lomffe (nas bP l1!>arol, Dntl not in 
alrfting, pet Decreeb a noob Jl!'~omtre lllftbfn tbat Sta· 
tute. 

Anonymus in Chancery. 

• 5· 0 N E atkttoUtIebgetj a Becogtli1'ftllcc, tbe C!tonu; 
eee makrs btu QJ;tecuto~ anti tlfeS; tbe ~~ecull 

tOl, befo~e on Extent, am!Jll~ tbe l&ecojJnfiancetO J. s. 
lnfJO paps tl)e ~onep to tbe <!Etecuto~; tbe ~teq'toJ 
lIie9, ann QlJmtnUlratiotl de bonis non fS committel1 td 
tbe nett of ll1in to tbe firft 'C!l:enato~, tubo rUFS fo~· tbi~ 
JReconlliiance; but Lord Keeper fa tn, it lUiU, lUte tbe 
(tare tnbere tbe '(!Ceffato~ is tntJ·ebtelJ to A. altn B. was ft1~ 
tJebtelJ bp ')SOUl) to tbe t!Cefiatol; anD tben tbe QEtctuto~ 
i1mgn~ B.'g 130ntl in eatfJ.Jfaction af tbe l)ebt OlUinlJ to 
A. tbat bere tlJ£ anmfniCftntOl de bonis non fiJall ueber 
recober UPOIt tbitj 16ontJ, no mo~e ftJall be in' tbt p~in! 
({pal ~are upon tbe BccogtliianCe, 
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Sommers and Gibbon. 

16. T HIS Ql:afe came into R. B. upon it Wtit or 
(!Etro~ upon II 31ubgment in C. B. tubere upon il 

fpetial d1et1)iff tbe CIrafe tuaa no mo~e tben tfJi9, J. M. 
babillg a @lon ann four iDnugbterll, being fetfetl of JLa"'O~ 
in, ~ee, anti of it long ~etm, tlflJiCe!i all bhl QEffdte in 
D. \1.1bere tOe jfrceboln lie~ ;lll1l1ltketuffe in S. tubere tbe 
fil:erm ia, to his Son and his Heirs; ann if be biea tuftb· 
out 3Jtfue unmarrien, then to his four Daughters; and if 
he marries and dies without Brue then living, and having 
~ Wife; then after the Death 'of [ueh Wife, likewife to 
his four Daughters. 

Holt fo~ tbe 101aintitT til tOe meft of QErrol mane twa 
~ofntg, FirCl:, [[{betber bertbp an <!fffate in ~ntl of tbe 
.freeboltl lLanbS patfen to tbe ~on, ann a iRemain'Oer to 
tOe four IDnugbterg; o~ tubetOer tOe Qffiate to tOe ~on 
InOg a .fee, an'O tt came to tbc Daugbtera bp «lap of 
e~eclltolP IDebife; anb tOat it \tag a jfee to tbe ~OI1, 
anb gOO'll to tbe, Daugbttrg bp [[lap of £l'£cutolP iDe: 
bire. fPc cUeb 2 Cr. 590. RoIJ, Eflate 835, 836. ann 
tbilt ~oint tuas piell1eb bp tbc ~ounrel all tbc otbet 
@)il1e. 

13ut to tbe fecond Point, 31f tbis tRemainber of tbe 
'(!Cerm \\'lag goon to tbe four IDaugbtetS, be arguED tunt 
it tuag; anl1 etteb Dyer 74, 358. Com. 590 • :2 Cr. 460. 
ann raib U)at tbe llieafol1 of tbc lRefolution til Child anti 
Bayly'!) <!Car~ tu~g, fOl tOc lRepucrnancp ; fo~ balling firff 
tJebtrel1 it to tOe fDrbtfrc anti bi~ amlJna ; -tOts wag op~ 
poreb bp tbe <!Coltufel on the oU)er ~tne, an'll Child DnD 
Bayly'S Cltafe relfe'll 011; all Ilketuife Roll, Devife 6 f f. 

Leventhorpe an'll A{bley'S <!raCe, ~tme tuaa gillen fo~ fllr~ 
tber grgltment. Holt cttrtl Com. 590. anb Low anD 
Windham's Grafe, pag. 22 Car. 2. \tlbicb iSJ tepo~tel1 in 
tbe Mod. Rep. So. 

4 Syd-
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Sydney's Cafl. 

17· IN att 31nt1(ctment of J1)igb flCreafon 8gainll ~1~ 
Sydney fo~ compamng the Deatb of tbe King, 

&c. being nrmantJell bp tbe ([ourt, whetber guntp o~ not 
guilt!', be offerell a ~Iea; tbe <ttourt toln btm, thep 
wouln reedbe big )j)lea if be put it in ag rueb, but bin 
bim tJo it at DIs Lgeril; fo~ be tberebp acknowlengen tbe 
~attet of laft, ann that if ~~+ Attorney llJoultJ demur 
to his Plea~ ann tbe!' ober·rule it, the!' muff \Jibe 31unge 

ment lIpon it. mpon tbh" be neuren ~ime to conuner~ 
lnbtcb tbe <!Court n1'O not allow, but be waa twice mOle 
tJeman'Oen wbetber be tun$' gUHtp o~ not gUflt!': mpolt 
Itot tt:llealling tbe Cltourt toln bim, tbat tn <!Cafe of Jl)igb 
~teafol1, if be DiD not pleatJ, tDe J/nnfrtment tuaa taken 
pro eonfeffo, ann not Uke to <!Cafes of jfelonp; anti 
tberefo~e., tf)at in ~afe tbe I1tfnlJ'S3 (!tounrel tlJaulo beute 
it, tocp mouln p~oceen to @>entcllce, upon tuoicb at laa 
be plcanetJ Not guilty: gftfr 1l.lIJicb be neaten (!tounref, 
anll tbe (!tOUtt tequften bim to tlJew a ~oint of law eet
taitt, to whiCb be wOllIn babe <!CoUitfel ; ann then be lJe~ 
firetJ a <!Cop!, of tbe J/ntJHtment, tnbicb tna~ t1cnfen bim; 
but upon bis·IDefite it tt1a~ t\tlice rean to bhn. gfterwartls 
be befiten i1 <!Copp of a l\3art or big J/nbfctment, [eil. 
tbat Wart wl)ereln tbe libel ig teCitell ; but tbe ([ourt to 
tbat requfteb gu.,l+ Attorney's:; aJ:onfcl1t, fo~ tbo' Syd. 85~ 
l11ag etten where ~it H. Vane ball a (!top!, of ~art of 
toe l!ntlifftnent afIomClJ (Jim; it tuaa anfwered, tbat was 
1nben be bon affignen a L90int in fLaw; to tubiCb be_ tle~ 
firrll C[otmfel, ann tVfn tlefiren a €op!, of tbat ~art upon 
wbicb tbe liDoint arofe, wbicb tnilfl but rcafonable, tba~ 
tbcp mtgbt tbe better Plobfne tbcmfelurs; but beee tua£) 
no JfAoint of 11,H11 flattelJ, but 'twa£) to mete ~atter of 
.tract tbat be bCmtllltlclJ a Q!opp of w>art; \})betefo~e it 
l11a£; tJenien (JilU, upon ~? Attorney'g lRefulinlJ to COIt~ 
Cent. gftettuartls upon biS t[:rta! it tung boltlen, tbat· ti 
.Drfign to lebp [[lat., iG compuffing tb! Veatb of tbe 
ninJj, anll fo lPi~b t1rreafoll, tbO' ltO mac lenten; tbat 
ltJ~ittn!J of a treafonable 13l1lk is ~reafon" tbotllJh tbe 
e:,z.10k be not publilljel1; a~ in tbe ~are of 2 RoB,' 89-

U f9~ 
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fo~ tu~fting a libel callen Balaam"S Afs, ann tbat one 
[[ltrnefg tllitb a Q!:oncurrcllce of <Zeircumnanccs is fuf# 
ficient te~oof in ([afe of ~rearon; ann fa faiO bp Jef
feries Chief JuGice to babe been tbe eDpinfoll of all tbe 
3lutrgeG, upon it ~are put latel!' to tbem, as if one tlJoull1 
£ome~ ann fwear tbat J. S. fain be woulD {fab tbe Il\tl1g 
ltIitb a IDagl1er ; anti anotber fwear be bougbt a IDagcrec 
{If bfm, tbougb be knChl not to tubat ~ltrpofe ; pet tbi~ 
concurrent QCiccumtlancc i!$ it fufficfent U>~oof, fo! in o. 
tbft ~rearon~, ag ~lfpping ann cztofnfng, &c. one mit= 
nefS is fufficfent; fo in all <Zeafes of jfelonp. Qnll tbe 
3\ulJ!Je~ fa tn, tbat in @)ir Henry Vane'S <tafe, tbel' ttJonl'O 
not allow tbe 9l11nfctment to be ceatl to bfm in Latin. 

Fountain and Guavers. 

18. JOHN Cook feiCcti Of JLanllS in Jree, grantfJ a Bent 
tn jfee to Fountain, anb cobenant~ fo~ bfm, bi~ 

Il>eirs illlb QE~ecutO!G, to pap, &c. witb €Iaufe of [)f~ 
firers; anti tbere is a Provifo, tbat if that tb£ IRent be 
arrear b!, fa man!, Dap~, it llJaU be lawful fo~ the ®l8ntee 
to enter, ann boln tbe lanl1~, till be be fatiStleb of the 
grreatage~, tbe Bent ma~ arrear in tbe ~ime of tbe ®liln= 
to~, fo~ which be enteretl after tbe Deatb of tbe ~~antol, 
ann belD it fo~ fa IOl1g ~fme; anti fo~ Rent tine of tee 
tbe iDeatb of tbe ®lantol, be b!ougbt Covenant Bgafnff 
tbe ~.tecuto~s, wbo llemaull Oyer, anb tben pleallg tbere 
1llas Bent tn arrear, anll tbat the W>la fntiff bin nifirafn ; 
nnll that tbe iDefentlflnt blougbt a Replevin, ann tbat tbe 
lRent being bebinn b!, fa manp Dap£f, tbe llDlainttff nin 
fnter, ann tuaa potretren; to tubicb tbe llDlatntitf llemUJ:e 
tell, fo~ thep (ntenn bp ~ntr!, fo~ arrearagcs, tbat 'tiS a 
@>ufpenfion of tbe IRent accrufng in tbat ~tme; fa tbat 
(!l;Ollenont eoulll not be b~oUlJbt+ 

1;ut Holt acguell econtra. 
Jfo~ be trotb ruppore, that pfeaning of all ~ntr!, is not 

fufficient to make a @>ufpenfion of a )Rent, witbout ll.J£w: 
tng ~.tpuUion of tOe ~enant ; anti fO! that eitell Latch. 
154. Palmer 150. 

~bep on tbe otbet s,ine tbfttk tbe (!flltt!' well enougfJ 
pleanelJ, anti etten I Cr. 101. ann COl Cltonffruct'ton of tbe 
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~[(o~lJs, Covenant for him, his Heirs, and Executors, to 
pay, (). e.) Pay fiJan go Olll~ to tbe Covenantor; tbat tg, 
the Covenantor {hall pay, and his Heirs fi)all bube (!ff& 
felf, fo as to be liable to tbe attearag£f) incurren in bts 
JLife=time ; anl1 bhl <&rccuto~g after, &a. quod durul11 vi· 
debatur to tbe Qtourt: Adjornatur. 

In Chancery. 

19· 0 N E bilJ be\1if£ to bhl mefee 500 I. ro~en file 
attains to tbc age of ttucntp=one ~eat~l, 0: 

tbnll mattp, lObic!) l1)aIl (itff bappen, to be pain bet 1Ditb 
~lttftrtl ; tbe mtcce nfef) befole ttnentp:one, Ol ~atrfage, 
anll bet at1mfnUlrato~ (jefo~e fucb '(!time a~ tbe nventpr 
olte ~eatg lOa~ erpiren fuetl fl.l~ tbe ]lntereit; ann upon t1 
Bill of Review,' tbt~ came. befo~e North Lord Keeper; 
anl1 tlJ£ Qpefriot1 tual1, tD~etDer tbis \nil~ a P1efent 31 nte= 
tetl beffe'O in ,tbe lLegatce,i 01 ontp a connitional iDentfe. 
Maynard arguel1 tbat it tuag a Conditional Devife, anll 
take~ tbe oro Difference tubere one tleutfrs 500 I. tuben 
Debifee attainf) ttllentp;one ~ears, o~ marticg, ann tllbcte 
it is a Debtfe to A. B. to be 'pain mlJen be attatnt5 ttuen: 
tp<one, o~ mnrric£), upon foe lirfr <.!tare, 'tis a connitional 
iDebtfe, anb no lrntEtfff betlg; but it· goes back to tbe 
~tecutol, &c. if ttJ!? Legatee oies befo~e tlDelltp:one, o~ 
~atrtagr. 13ut tn tf)e fecond <.!tare, tbete is a Plefent 
31nt£rdt., onlp folvend' in fmUfo, be 1.110uln babe tfJhl Q1:afe 
to be tbe fame with tbe fita of tIJcre ([ares; anD tbat toe 
Uto~ns To be paid with Intereft aIter not, fo,~ bi~ Jln .. 
tent IS, tbat if tlJe Hue till fuel) a ~ime, &c. tben tbe 
500 I. fiJall be paitl witb J!ntereff, ann tball not be intenD!' 
£0 tbat tlJe 3lntcreff moll go to bet p~erent ~aintcnaltce, 
fo~ in tlJe mtll tOrte tuil~ 2000 I. gtbCIl tbe jfatber, anb 
fbe Jfatbet tua£) to maintain tbe IDaugbtrt; ,anti tob; 
tua~ onTp ag an aDDition to bee jfo1tunF, if flJe fiJou!l'I litle 
to fucb age, 01 mnrrp; ann to tbi~ i'pinion North Lord 
Keeper il1clfnctl. , 

Finch Solicitor on tlJe otber ~ine ittfitlelJ, tbat to be 
paid with Intereft, mull be intentletl Interefl: for her pre
fent Maintenance, fOl tlJat otbet\tnfe tbe ~etlatol mi8'bt 
tabe computen tubnt it Wouln babe come to aU tbnt 
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QCime, ann giben bet a~ mucb as tbe Jj;~ttlrtpal ann gjn~ 
tereft wouln bal:1t amounteD to; but be l:l1t-entletl tt otber~ 
tu·tfe; anb tbep put tbe <!tafe, tbat one fiJouln gibe- fa 
mucb tuben A. B. came to Uuentp=one, [01 ~il!,nlfnt of 
tbe Debts of the i)ebtfl}l, it llJoUitl be taken as tf tflt 
[mO~n$ ball brrn wben A. B. l1.JoufD babe come ttl ttnen. 
tp.one! 'arbep faib in tfiis ([afe, tbat tr tbe mO~bS ban 
brcn 500 I. to be pattl with 3/.n,terefi tub en flJe comes to 
ttuentp,one, tbete it ban been a p~efe1tt 31ntereff, ann tbat 
tbere t~ 110 iDiffercnce bJbere it IS to be pain tuitb 3inte~ 
left \\J,ben llJe comes to ttuentp,OltC, nub lDb£te it is wben 
tlje fOUleSJ to: tlDentp,one ta be pain; tuttb ]nteteft; anb 
tbrrrfo~e he ann Pemberton anti Keck tlin blUff it lDa~ a 
JJ~efent ]ntecc(i', acco~l1.fl1cr as mp Lord Chancellor Finch 
lJe£reetJ it; but mp Lord Keeper b!1 <!ronfcut went to it 
new fp.£atttllJ of tbe Qtaufe UPtltt i>~OJ)f., mit&otlt t91e:r 
juiJt'U to tbe: ~attet ill taw, that tberebp fJ.e miabt fee 
better tbe 3tntellt of tbe J.l!)artp., &c. nfterwatb{) be be, 
(u£ll t~nt ft \1.la~f an 3lnterell U£{fetJ, ann tbat t~e ~attp 
fI)t1uln babe 3!ntereft. 

Anonyn1us in Chanc~ry. 

20. THE ~att!' gibr~ in an aCtount of l> ebt 01 
.. anl) ~tetltto~, anti fets lJotnn fa mtteD receiben, 

anti fo mucI) paiiJ; hll)icb being token as true, a Rdeafe 
ro giUen. North Lord Keeper thought tt rea(onable to res 
f1ebe aW~i·n.ff (acil it Belrare, ann let tbem tn to l1ifplobe 
the arttcl£~ of tbe gccount; anll North falb in tb.tG 
<!Iraf£', tbat a Belea(e obtainc'O a~ foon BG tuer tbe lj)etl1 
rame of acre, bp tbe ~uatnial1, a)oulD neber bp him be 
tbougbt a ~rfck, but tbat it tua~ the Ploper '(ttme· but 
Finch fain it ban been otbectuife ~Eltl+ ' 

2 Anony-
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1-Anonyrnus. in Chancery. 

2 I. A ~fU tua£s b~tt!Jbt il!Jafnff a S1@an tnba ball 
. boUll~ QDoo·ns of a· @erfou, ceaUp a ~anktu·pt, 

tnbo in biSf aufmel: reta fo~tb that be bought them fo~ a 
fnll ann baluable (ltontln£tation, not knoltltng tbat fJt was 
a 13anktupt; but £eta not out tnba;t tbe QCon-fineration 
UtilI, no~ tbe ~tme tufJ£n., ann. tefufes to 110 it. fil:be 
<!tOUtt o~lJfteb, tbat be tl}Gulll fet out Illbat tbe «onfitu~:: 
rat ton l1la~" o~ otbetwtfe be 1UllUll1 make blmfelf tbe 
91ubge ; but tbep UlOuID. nat compel bim to tljetn tbe 
(time tub.en, fOl feat it tl}ouln obet=cea,£b, anil be wttbin tbe 
'(lCime after an Qct of 15a.nlttUptcp. committetl; tbo' North 
(cemetl. to bDI~, tbat upon it Qtonttalf \nbere tbete t~ 
quid pr·{) quo, an act of ')5an.u~tc!, tlJaU not ober~teacb i 
anb ttub Fowl'SS QtaCe at Temple-Bar, tubitb tuafl tn C. B. 
upon a Cpettal d1erbict. 

Anonymus i~ Chancery. . 

22:. W jpcre il Jracto~ rm.ugIJI~~ Jfe'~ellln QCuffoms, 
.I anb pet fetS tfJem t'lotnn to bfa ~ffet, a~ 

pain upon account; tbe QtbarlcertJ woulD not reltebe, fo~ 
tbat tbe Jfacto~ b.entut£t'I bEG IUfe, anTJ fa it (nag ruleb 
bp Hid:e Lord ChanceIJor ttl tbe <.!tafe of VandervaJdy 
anO Barry; but NOI:th LOId, Keeper fail), be tnaa not ft1~ 
tisfieb Of it, fo-: tbat be bentuun bia ~net'SJ @OOlJ~, 
as men as bi~ olDn life. 

In the Exchequer. 

:2}. A N 31nfo~matfon l1la~ bll'lUtJlJt utJill1 tbe 13 Car. 2. 

cap. 10. ugt1infttbe {)efettlJant, aa' being lnitbin 
tbe penal 15~a-nt~ of tba. ~ta.tute, reil. 19 Art. lDberetn 
upon Qtufoenct', tbe Q!a·fe In<Ul, tbe ititlg Itt~ out tbe Ql!of· 
fection of "cattb,~cnep to. A. B. anti- C. fo~ fibe }?earS, 
paptng bim J 6;2000 I. per Ann. ann lltllltt9 to tbem fB~ 
t.beir 1j!)atn~ h~ tbe ~ana~er!J' tbeFeef 26000 l. per A no. 
anti tben it is; furtbec P~O\ljtJ£b) tbat if tbe· @um fo (01.: 
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leHetl fiJall amount to mo~e tban 188000 l. per Ann. tbat 
tbcn tbe faiD A. B. anll C. ate to account into tbe Exche· 
quer. after tbe King com£~ anti grunts tbc Qtollrliton of 
tbig ~urplufagc to tbe iDefennant, tcnO~ing a Rent; anO 
tf tbb; fecond Patent lVag witbtn tbe penal 131ancb Of 
toat 0tatute tuall tbe QudHoQ upon <!fbittence ; ann bol" 
ben upon belllg arguell bp tbe Q,tounfel on botb @lion;, 
that it tuag not tuitlJt" tbe penal Watt of tbat ~tatutr, 
anb fo tbe '1l3arons belibereb tbetr flDptnions feriarim; fOI 
tbat tbis being an aOllltional Rcbenue giben to tbe King, 
fJtll Jpetts anD @)ucce[o~s, lDttbout all]? particular ~ruff, 
Ol Direction, tOe lliing map 'DtCpoCe tbereof Co fat fOlto 
as be in not fettereD bp thiS act ; tbat 4 t h" true in manp 
QLare~ 5j@ollep bp l~ftrfiam£llt both been befigncb fOI par .. 
t((utac dtree, os tbtlt fo~ bUilbtnlJ of ~!]ips, &c. but here 
ia no fucb appointment; tubnt tben are tbe ~[og~ of tbiG 
act of jparliament f \l.1bp tbete are ttuo 1l3~ancbe~ in it, 
viz. 13 & 19· qux vide; now 'tiS phlfn, tbe Weaning of 
tbrCe 13limcbell are., tbat tbt~ JReucnue fi)aU not be 
(bargeD lllitb free lloIuntarp iDonatiotll1, rubtHlp obtaineb ; 
tom \r.a~ tbe 3lealouCpof tbe l~iltltament, it betng at a 
~ime tuben tbere tnett man!, bunO'rp J;)eopfe~ e~p£tting 
1Re11lattJ~, after late [[Iati), 01 otOftS in toe <Irourt, &c.) 
but it "euer tuBa tbe iDefign to iJtnner tbe mfr1lJ to let 
out t(J£ )L\elJenue to .farm; anb ti]crrfol€ Atkins falb, that 
pfainip tbe IlttnlJ tIlfggt Icafe out tfJi~ Dutp, ann tbat tbe 
llDatl?l1t fOl colleCting it fo~ fibc ~£'ars tuas a LeBfc. rro~ 
reffratnfnlJ tfJe IL\fug to {Jrant it lPrnLion, o~ an!, oU)cr 
~um of £lBonep out of tbe Rebenue, reflraina not a lett:: 
nng of tbe JRclJrnuea it frlf; as a Provifo toat ILrtfee 
fo~ ~£at~ lball not cbarge 01 incumber tbe .tani). rellrainG 
lJim not from making a ILeafe of it, 8.G WilS faib bp 
Holt; anti tlJ8t tbetefole tbe fitU teatent tuns goon; tuD!, 
tl)£n if tbat be fo, tubcre t~ tbe lL\rafon t[Jat tbe feconn 
flJoulb not be goob liketuife f fOl in tbe JFfrll no mOle of 
tf)e JRebenue was let tbem fi)oltltJ amount to 188000 I. 
tlJe Jl)rll wag not let, bccaufe fOl t[Jat tbere tuas to be an 
account; tubp tben bp' the fame Reafon tf)at tbe nttng 
cuuln make a JLeafe to tbem at firtl, of as much as lboulD 
not e~ceeb 188000 1. not being let befo~e; fo aU aboue 
l88000 1. not being let befole, the mfng map make a 
lLeafe of it: anb tbo' Pollexfen urgeb, that tbe Jlting 
coulll not make an!, lLeare; fo~ if fo, tub~ tbi", a~ tuef( 

2 fo~ 



Tenl1. Mich. 35 Car. 2. R. B; 

fo~ fift!' ~eara aG fiuc, nap fo~ flue btlttb~en, ann fig tueU 
fo~ a thoufand Pounds iRent a~ 162000. fo~ magis & mi
nus cannot uatv tbe lLaw. 'Twas an[wered, tbat If tbe 
31ntcnt of tbe NJatlfament ban been to bfntlet tbe i{ing 
from nItcnatillg tbe iRcbenue at all, it mig-bt boue b£en 
none ill a fetn [[to~tl9, as to fay it {houJd not be Jet to 
farm, wbicb wouin babe put an QJ;ltn to tofG IDifpute; 
but 'ti~ plain, tbnt Gift, Grant, o~ PenGon, were intenn~ 
rtJ of voluntary Gifts, o~ Petlfions; ann tbat in t[le 13th 
16~anc[J tbe mOl'O PenGon fa onlp ufctl, anti tbe 19th 
'1B~al1cb batiJ Relation to it; ann it waG fatn b~ Sawyer 
Attorney, toat if tbe atllg bdng app~tfetl of tbe [laIne, 
fet a ttbing fo~ !.@earG, &c. ltlOltb 500 1. per Ann. tefe¥ 
bfng onlp 5 1. per Ann. tlJat tbt~ ta not a JLettiuiJ' ttl 
jfarm, but a ~ift"; U1Dcrefole tbcp tuere of £l)pinfoll tbat 
tbe 3lnfolmatton tua~ not tuarrante'O bp tbtlt ~tatute, 
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Weftern and Wildy. / 

! ~ DEB T upon an ®bligation f01 Jerfo~mant£ 
. of (lCobenants tn an Jlnoentute, Inberetn it 
Ina~ recitetl, tbat fncb a @>bfp tua~ in tb£ 
t5>erllice of tbe Ean-India (ltompanp, ann to 

obfetbe fucb eJ)~berSJ anti DirertionfJ as tbep fi)oUlb gille, 
o~ tbeft .facto~s; anti tbat tlJe Inas befigneb fo~ a <llopoge 
from London to Bantam, anb from tbenc£ to China o~ 
Formofa ... 'ttbe ~Iaintttf lent 500 1. upon tbe l!>uU of 
tbe fain. @>bip, ann tbe IDefenllant cobenantetl to pap, if 
tbe @)bfp Incnt ...from London to Bantam, ann returneD 
from tbeuce birectlp to London mitbin 12 ~ontbs, 550 J. 
if from Loridon to Bantam, anti from tbence to China 
01 Formofa, anb retutnetl to London Inftbin 24 ~ontbs 
650 I. anb if fiJe teturnetl not Initbtn 24 ~ontbs, tben 
to pap 5 I. per ~ontb a11011e 650 1. till 36 ~ontbs; 
anb if tl.Je return not \tIitbin 36 ~ontbfJ, tOen to pa!, 
710 1. unler11 it can be p~Ol1etl 111.' Wildy tbat tbe @)bip 
returnetl not, l1ut lUas loft lUftbfn 36 ~ontbSJ. ~be @)f)tp 
Illent from London to Bantam, anti ftom tf)cnce to Su
rat, anti otber ~arts, anti fa retUtn£ll to Bantam; aUlI 
tn bet <rlo1.'age from Bantam to London \l)as loll lUitbirl 
;6 ~ontbs, anll tbe ~Iainttff bet£upon l1~qugf)t IDebt 
upon tbe SDblfllation; ann tbhl lUas tbe Eact after long 
anti intricate ~Ieantltg, lUbicb appearell upon a Demur~ 
ret; anb PolIexfen fo~ tOe iDefenbant faitl tOete ate two 
Quefiions. 
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Firft, ~ib£tbet tbe JF)laintitr tl)aU babe an!, ~bfng, o~ 
110t. 

Second~ 3lf an~ of tbefe ~ttm!J, botu mucb t 
t~e fain tbftt tn tbis ClCafe tbe W>lafntitf ffJall babe "O~ 

tbing, fo~ bete is; no 13lcacI) of ClCobcnant, fOl tOe 0bip 
btD not go from bcncc to Bantam, anb fo return to Lon
don, fo tbat be llJouln babe tbe fitl1 @)um menttoneb; net.: 
tber nin file go from Bantam to China, &c. fo tbat be 
migbt {Jabe tbe fecond @>um ; neitber coulD be babe the 
third 0um~ ro~ tIJat Wildy p~obCD tbe ~btp loff tuitbin 
36 ~ontb~. fpe fotD tbe lReCital couln not make an!, 
~greement to binD tOe w>attie~, anD that tOe ~entfoning 
thore ttno W>Iace~, wag not to tie them up from going 
to anv otber, but ttHHl a kinD of a loore negligent JRecf= 
tal; fo! it reciteg tbat tbe ~btp tuag to obfetlJe the SD~~ 
bers ann iDfrection!l of tbe Eafr-India Company, ann 
.Jracto~g; anll b!, t[Je Length of ([fmc ft appearS, tbat 
tlJe" Din not tntenb to keep tbem, oulp to Bantam o~ 
China, but tbe ~ltl1C \lJa~ tbe main (thing; be tuna tutl., 
ling to run tOe anUenture fo~ fo long ~ime ; fo~ if Oe 
bnn fntcntletl onlp a d10puge til Bantam, &c. tbete tuoulD 
baUe been ([i,otJtl1ant$3 tbat tl)e llJouln not bebtate, &c. 
tubtcb there are not; anti tben be faiD, that if tOe 19Iatn" 
tiff tuaa to l)a11e an!, ~IJilla, pet not 710 1. fO! if tbe 
DefenDant p~o1letl, tOllt fiJe tuas; caft awap tuftytn 36 
~ontIJ9, tben be couln not baue it, anti he batb fo bone; 
lUln f)£ cannot baUe 5 ~o l. fo~ tbat fiJe Din not returll 
from Bantam to London, &c. [0 p~apfj Jjutlgment fo~ the 
[)efrntlont. 

Mayna rd fo~ tbe l\!)lofntiff infitlett, tOat bete tl1a~ all 
anbrnture upon tots; €5>btp in tbe illopages r~p~etTetl, anti 
tn no otber; anti tlJat tf toe @>Oip return en, tben tbcp 
mere to babe their ~one!" tubicb Return tua~ to be from 
on£ of tbore [lopagefj, anD not from an!, @art of tbe 
mrto~ftJ. motu woat i9 tbe Beafon tOat tbiS ~IJ1P te, 
turneD not fram one of tbofe illopages r tubp becaure me 
nCUfaten, anti tuent to Surat ann otbet I1!>lac{,9, fo tont 
tbe!, babing catrp'tJ brr out of tile (t1opage, fiJe couIn not 
return from it; anti befitl£fj tbe l\!>artp wafj 110t to lofe 
hts £leonep, tboulJb fiJc ncb£t returnelJ; fo~ if fiJe ~tln 
been cart atuap after tbe 36 9l3ontba, o~ if not p~obrn 
tOnt llJe tDa~ (uU Qwap, tbe ®onep i~ tlue. ~be c;[ourt 

X in(lil~fn 
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inclinen t~ilt bp )Renron of tbe [)ebfatfon, tOe Jl!'art.!' tuas 
well fntitlell to tt~ ®oncp, &c. but advifare vult; anti 
aftertuari)S Mich. 36 Car. 2. R. B. aDjuDgeD acco~ntngr!,. 

The King and the City of Chefter. 

:2. A QUO Warranto being b~ougbt againtl fOe ~apo~ 
ann ~ttiiem; of Chefier, tberc ltJa~ a [[larrant 

of gttomep linnet tbc ~apoi1l ~eal to appear; anti 
Powis came ann nenten ft miJJbt be e.raminen, UiOetbet 
tbts tuo~ a !Joon nnll regular appearance, fo~ tbat it 
ougut to be untlet tbc ([o~po~atton ~eal+ WiIJiams Caro, 
tbere \tIcre tb~ee ~caI!1, one tbc Sign Manual of tbe 
~apol, ann tbc otbct n Seal for Exemplifications, &c. anti 
tbe tbtrb a Seal for Leafes and Grants~ ann tbofe ~bings 
I11bfcb bounn tbe Qto~po~ation in Jl!)oint of ]ntfreff; anti 
tbat tbi!11aft ~cal tuu~ in tbe qruffollp of fbe Wapo~ fo~ 
tbe firime being, fa manp of tbc aIbcrmcll, ann tbe IRe" 
co~bet, ani) tbat tbe otber tmo were in tbe ~apois (['tUIo= 
tip; be fatb tbat tbe <[outre UJu~, to anmit Ql:o~po~ationa to 
appeol: tbougb tbcte were 110 €Deal, ann tOat be ban feen 
fo~tp b3~e(en£nt£j of it; nnn etten Coke"s Entries, {!ctt. 
Quo Warranto. ~U£ Q!afe of the Town of Denbigh, 
tbnt a Q!:o~p(1~atlon migIJt ttre \tlbat ~eal tOep pleaCe, ann 
)tf~ an jll1cinent to n ([o~po~atfo". 

'([be Attorney General fain, tbot tOep couln 110t ap= 
pear, O! llo an!, act but unnet toetl: Qto~po~atton @leal; 
ilub fome Uffg unber tbat §Seal are not rroon, ultlefa tI)at 
eea! be nul!, anti tegularl!' put to it; nub tf.J('refo~e if 
tlJe S!i}oPO! f!lone, O! one O! ttno altlermcn, fiJoulb put tbe 
<Jro~po~atton 0eill to a JLeafe, it luouin not be goon; 
nnn fo it fJotb been otljutlgen in tbe <traCe of an abbot ~ 
Doweber tn tbi~ Qrufe it tuna rcferrctl to be £~aminetr. ' 

Lord 
I 
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• 
Lord Grandi[ol1 and CounteJs Of Dover~ 

3· LOR D Grandifon tiuIaretl upon a Prohibition a~ 
gllinff tbe C[ot1ntefn of Dover, tnberein tbe Qtafe 

tuar; tbuS' t ll.;o~tJ Grandifon being ®~anbfatlJrr to Miles 
Henningham, ann fJf!i @>tller~ tuas In'Oebtcn 800 I. to tbc fain 
Miles. Miles bfeg; bts @liller bctlllJ Gil ]nfant of 14 
~eiH'G oIn, 11.1 [nUtleb to aominiftration; Adminifiration 
durante minore crtate of tbe ~iftce~ ann in bet JRfg(Jt ad 
ufurn & cornrnodum of tbe ~lffer is gtantelJ bp tbe SiPi .. 
rftunl QI:ourt to tbe QI:ollntefSl of Dover, tuba iG great 
®Nunmotber to tbe @llffer; anti tben mp lLo~l1 Grandifon 
fues fn tbe S5)piritual <ltourt to repeal tbts anmtl1utta~ 
tioll, ilnn babe it nranten to bfm; ann upon tbis tbe 
Countefs p~apen a Prohibition; anb it lUiU; granten; ann 
turn ILOll) Grandifon pro confultatione habenda, lJcchuetJ 
ut flJpra, ann Holt fo~ mp LO~b Grandifon. . 

Firll, alllUintffratoi durante minore ~tate, i~ not lnftb, 
tn tbe Statute H. 8. but t~ a ~tutl repofetl in tbe Qfccle .. 
fiallical QtOUtt, ann e~ecll.tetl ill Bigbt of tbe 3lnfant, 
ann intenbell biS aomfnUtcatton, be not betnlJ able to e.t== 
£cute it fJimfelf. . ,'. 

Secondly, t1>e atJntff6, tbat if it lnn~ nn (J!ntleabout ta .. 
taUP. to fet anbe tbe anminillratfoll, ann take awap tue 
3lnfant'~ lRfllbt; then tberc \Dns iReafoh COl a Prohibi
tion, but 'Jete tbe BhJbt of tbe ]nfont ia anmfttctJ; to 
tbat tf]e Qllefrion in onlp, tuba ta the ftttetl Werfol1 to 
be fntttlllell fo~ bim ; ann if bp ~tltp~ire tfJe Q!:OUtt batb 
tnttuffet1 one, anb aftn tbep knoW ftnotber fitter; 'US in 
tueir ~o1tJer. 

Jln tblS Qtare tbe!' babe gone acco~binB to oue lLatu, 
fo~ tfJe ILoln Grandifon ia ~uatbinn in Socage, Cfuppofe 
it lLillln) (0 tbat thc!' bane purfuen out ·!Latu. 

']6efo~e tbe ~tatute of E. 3. tbere lnO)1 ItO anminfffra .. 
to~ durante mioore retate; but in Ql:afe where an 3lnfant 
tuaa mabe <!Eretttto~; but nOlD tbere i!l an aomtnt{ftato~ 
durante miooritate, lnbere an llnfant i~ aominiffratol, a~ 
tueU as; tnbere be is (!f~e,utol. 

3lf ~ttmtniftrato~ durante rninoritate recober fn all 
Action of Debt; ann'tbm tbe e~e(utol cornell of age, 
be fi)aU rue ~tecuttotl+ Roll, Executor 888. I Cr. 227· 

X 2. W~lliam$ 
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Williams econtra: ttbe Qllefiion i~", wbet~er fbe Pre
rogative Court babfng granten anmlniffratton in JRtllut 
of tbe 3lnfant, can notu alter it; be takes it, tOnt in 
tbt~ ([afe E!>~opinqltttp makes no iDitfercnce., fOl tbep ba. 
bfng once granteD it, tbep babe e:recutel1 tbetr autbo~ttp, 
ann babe notbing mo~e to no in ft. 

AdminHlrator durante minoritate batb no ~o\t1er oller 
tbfS ClEffatr, but i~ onlp tn tbe .mature of C[utato~, Ol 
9tto~nep; be can onIp Cell bona peritura &lSi a ')BailIff 
map. 

fPe agrees, tbat at <ltommon JLam tbere wag no Ad
mioifirator durante minoritate, but in <ll:afe of an 3in: 
fant QE:recllto~; tben at ([ommon JLatu \nba bail tbe 
~oltJet obet rucb Qfffatea f wOP ill Heniloe'a ([are, in 
9 Rep. 'tis fain, tbat tbe Jl\fng ban, iUrD be tuag uren to 
!Jrant JLetters Ad colligend' bona defuntl:', tubtcb tnaG in 
Jaature of a <ll:ommfftlon ; ann to bffpofe fo~ tue woon 
of tbe @)oul of tbe Jlnteffatc, aa fo~ tOe Wapment of 
lliS Debta, ann JF'l1neral <ll:barge~, ann tben to bis mife, 
anb ~btfn~en, &c. ')Sut tbat antfentlp tbe £!D~binarp ban 
no ~enling tbeedn, but tbat of late tbep babe arrogateD 
fucb autbo~ftp to tbemfelbeS; ann etten Dyer :2 55· anll 
Com. 200. Greisbrook'~ <ltafe; ann tbta tnas tbe <ltom~ 
mon JLatu tm Statute E. 3. tubicb be CaUb notb not alter 
fbe Qtommon JLalU, flut tbe Jlting map grant ail I. Qftec 
fbt~ 8tatute tfll tbat of H. 8. tbe ID~nfnatp map grant 
ilt bis i>leafut£ to lUbom be lUouIb; but tbi~ @>tatute 
faitb, ft aJall be to tbe nut of nUn, but tbat is but arl 
gutbO~itp, tubtcb being once erecl1ten, tbep babe none; 
anb bere tbe!' babe e~ecuten tbeit Wotuer, ann no JLatu 
fltobles tbem to mentlle again. aa to tbe t9urfufng of 
(JUt JLa\ll it is but an analogical argument, if fo, but 
tbat fa tatber agatnff ~~. Holt, tban fo~ bim; fo~ no ~ml 
can fie Guardian in Socage, to mbom tbe ILanD can IIp 
~ombuttp come ; ann bete tn tbis Qtafe.. 'tia plain mp 
JLO~b Grandifon fa innebten to us 800 I. fo be P1a!,9 tbat 
tbe 10~obtbitfon map aanD, anD no Confu] tation go ; 
Cur' advifar' vult, but (ncUnei) tbat tbe Prohibition llJall 
nann; aftet it tuau argueD again flp Ling fo~ tbe Prohi
bition, ann Pollex fen agafnft it ; tbe QtOUtt of tbe fame 
IDpinion, ann DenieD tbat tbc 6D~nfnatp tuitbotlt <[aufe 
coultl repeal an atlmtnffttatfon llefo~e tbe etatute of 8. 8. 

4 ~oney 
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Coney and Obryan. 

4· CON E Y ann Obrian being attainten of felonp 
ann 9!3urner, fo~ killing Fofier ann Terrer, anD 

appofen, \1:IbetefolC @>entence of IDeatb p~onollncen a= 
lJatntl tbem, tl)oulD not be e~ecuten accolnfnlJ to law, 
pleaoen tbe mtnlJ'~ WlatbOn ; mbtcb being rean, tbe Qiourt 
boubten tbe maHoUp tbeteof, f01 mant of tbe [[lO!tJ 
Murdrum. ann after at anotbet IDnp, being at tbe 
13ar, tbep' bearen ~l+ Holt migbt be affignrn of C[OUIl= 
rei fOl tbem, mba mn!), ann arguen tbat tbe ~atlJon was 
goon. l1>e fain tbat tbcp bab been conuicteb, ann attaint.: 
£n f01 ~utner; ann tbat being £It tbe 15ar., ann bemal11), 
ell tubat thep cotlln fap, rubp ]ubll'mcnt tl)ouln not be 
£tecuten aceolbtng to law; tbep ban pleaben tuctt ~ajetlie~ 
~atbon, mbteb tbe Q!;ourt tbou1l'bt not fufficient; witb ~ub= 
Wimon be tbou1l'bt it a ber!, goon ~atOott+ (tbe ILttllg 
patnom; mortem, feloniam, homicidium felonicum, inter
feCtionem, necem, occifioncm or Cucb ann Cucb, namfng 
tbem, ann tDat tubetber tbe ~art!' wa~ rettatus vel non ret
tatus, conviCtus, condemnatus, adjudicatus vel non, &c. 
fa tbat bere tbe l1ting's; 3/uUt1tfOl1 mas; to patbon tbe 
iDeatb of ktUing tbe ~atties;, be t{}e SDffence ~utller, 
of Sl@anfiaugbter, 01 \tlbat it rum, betng gelo"p; be 
faftb tbat bero~e I:; R. 2~i'tbe mO~b Felony wouln babe 
patDoneD Murder, ann tbat bere i~ a Non obfiante to tbnt 
@)tattltc; tbat tbe King's ~atnon otllJbt to be 'taken ill a be= 
nign @)enfe, ann eiteb tbe 3'Infr.233. I H.7.13· be obfetUeb 
tbe }1!lenntnrr 'of tbe @>tatute of J 3 R. ;2. \tlbiclj '\\las not 
to binber tbe Jlting's ~er'!" but bl~ ~ifinfo~U1ation ; 
be eiten Standford 102, 103. 12 Rep. I8 .. :Moor 745. attll 
tbat tbe Jjtl~eceDellt~ babe been (0 cuet fince. ~be Chief 
Jufiice Catll, tbat be ban put It to all the Judges of Eng
land, ilnn tbat tt \tlas; unanimoufip tbeft [)pfnton, tbat 
tbe ~attJon t~ noon ; \llbetefo~e it lUa~ nUotueo. 

Speak 
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Speak and Pedley in Chancery. 

5· S PEA K being an l1nfant, a ~reotp of ~attff!!Je 
tuo~ {Jan fo~ hIm bp b{~ qi}other, onl) tbc jfatiJcl; 

of - Windham an 3lnfant, anll Slrtfcle6 of 9!3nt:: 
r{Dge Cealrn; tDbtrctn It \\Jas agleetl, that Speak at full 
gge lboultl fettle lLan'Q~ of UJe maltlc of 700 1. per 
Ann. upun tbe Daugbter of Windham; tbe mBarriage 
take~ (!fifcH, tbe ~o~tion paill, ann Speak at full agF, tl)e 
Daughtet being «til lnitbfn age, takes a 0tttUep of bts 
""fiate, Olln giUes; tn to tOc jfatber, Blackacre at 500 I. 
per Ann. Whiteacre at 100 1. per Ann. ann Swanacre at 
100 I. per Ann. tnbicb -~ acceptell lJp tbe jfatber, DUn 
thC 0ettlement manc, anti accepteb bp the jfatber, tl)c 
iDaulJhtft HUI a minor; anti tn tbe @)ettlemcnt 'till CaiD 
to be in 10utfuance ann Wlerfolmance of the Qrttcles. 
Speak tlie~, tbe J1.anns; (ettlen p~obe to be of tbe dlaIue 
Imt of 500 I. per Ann. ann the [[life b~ingtl bet 13tU 
Bgflil1n the Il)eic to make it up iOO I. per Ann. ann mp 
Lord Keeper North bCftfelJ tbat it ftJoUltI be fo, being 
UpOll Qtttclc~ in mritttlg fcaletl ; but if it ban been on~ 
Ip a parol Agreement, tben no Relief; o~ if at tbe €ime 
(If the @ettlement tbe lLanb9 ban bern of 700 1. per 
Ann. Value, ann bp gccintnt ban, gone lefs, tben no )Re, 
fief; but bete b£ing a [olemn Slgtecment ann €lettle. 
ment matle in tbe ~ino~ttp of;tbe [[Ufe, tbf~ ill a jfraun, 
ilnb aJun not Plejutlice bet; but if ft _ban been a parol 
ggrrtment fo~ 700 1. per Ann. ann tlllt 'i00 1. per Ann. 
fettlctl, tbep (ouln not babe relieU£ll bet; anti furtfiet in 
this Qtafe Speak tuas fntJebtell to bt~ ~otber, fo~ gr, 
tearalJe~ of an gnnuitp of 500 1. per Ann. 3000 1. ann 
makes bet bfs ~JecutttJ, anti bp [mill nebtr£~ as muc{j 
lann ar; i$S tno),th 20000 J. ann neutfes biS Jje\l)efg to 
f)tss [[tife; tbe Queflion befo~e North Lord Keeper tuan, 
mbetbet tbe SJ!}otbec being ~Jecutri~ map retain tlJ£ 
31etnel~ totnattls ~apment of tbe Debt, o~ rIfe tulJetfiec 
tbe iDebt t1)all be tnclunetl in tbe ~oooo I. tuo~tb of lLaniJ, 
tbe perfonal QJ;llate not being (uflicient to pap tbe [)c~t ; 
ann mp 1L0~n Il\eepet beln that fn a~ mucb as tbe pel:fo$ 
lUll ([:flate 111i1~ not rufficitnt, tbat tbe lanll filflfl go In 

4 IDffcbargc 
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IDtfc{larrre of tlJe Debt, ann tbe Specifick Legacy fiJilfl 
not be loff; but if tb£te wete not enougb bcfiOe5 tDc le" 
yacp to pap tbe Debt, tben tbat tlJe mfgbt retain. 

AnonYlTIUS in Chance1'Y. 

6. 0 N E tbat couto rran, mane an ggreemel1t fOl a 
'!Leafe fOl ttn£ntp,one !.0ear.s, tbe Jl,ftro~ bfmfel( 

ll~etD tbe Ilsafe but fo~ one !.0ear, ann teall it fOl ttnent!1~ 
one ~ea tS ; niHl aftet tf]e <!Etpftatfon of a l?ear, ejected tbe 
ILEtfee, anll be b~ou!Jbt a 13m in .<ll:bancctp to be reltenetJ, 
upon all tbt.a 9}fJutter, wbicb tuag In W~oof; but 'twas 
bifmfffeb with (.[on~, fo~ it llJag hJftbin tbe Statute of 
Frauds and Perjuries) &c. anll being able to teat!, it 
tnag [Jia o\~ n jf ollp; otberUJife if be ban been· un" 
iEttfrel1. 

Buckeridge's Caft. 

,. Buckeridge tuas conbict~ll of jf'O~JJet!', llun f~!lteltCeil 
to be put Ott tbe l~"lllo~p; anll tlJen obtatnG tbe 

t11ing'S )13arbon ; tlJep at lllbofe @>uft moue fo~ 0 Rule 
to ret bet on tbe Pillory; tbe <[ourt o~tletet1 bet to fiJetu 
([oufe ; anll Finch Solicitor came, on'O tbetuel1 in bet 'J5c: 
balf, tbat lIJe ban tbe King's Pardon, ann p~apen a Dtf# 
(barge of tbe )Rule; tbt~ tnn~ befo~e lIJe appellre!! upon 
tbe )Rule. 1!Cbe ~ourt fain tbe!' couIb not take Jaotice 
jubtctalfp or it, but in Regarb ®~+ Solicitor affirtltel'l 
be bab a [[(arrant fo~ bet ~t1rllOll b!, bim; tOe!' bo~e 
fo great a lRefpect to tIJe ntillg'a [mattant, tbat roben 
fbe tame up, tbc!' wOllin gibe ber '\!l:tme to fiHW <!Cauf£', 
tub!' fi)c fiJoulO not be ret upon tbe W>tUo~p, &c. 

Dod 
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Dod and J enkinfon. 

8. THE ~Iaintiff babing' bougbt a mUBntitp of 
[[1il1£1 of tbe iDefennant" be tobcnantrn to 

Calle bim barmlefSj oguinff Brown anll otbetS ; ann bert. 
UPOIl be blougbt an QBion tn C. B. anD upon plealling 
tbere lUas a Demurrer, anll alljullgell fo~ the )l:)lafnttff ; 
ann upon tbat a [[lrit of ~ttO~ b~ougbt, anll Holt fo~ 
the ~Iaintfff in tl]£ tmlttt of ~rrol arguen. 

Firfi, ~bat tbe Ql:obcl1ant being agatntl Brown anll 
otberS, 'Us:; general, ann &etltg a general Clrobenant tbere 
muff be JE20tice ; but if tt ball been agafnff a lSerfon 
certain, tfJcn JElotice not regulate; ann put tbe ~il[e of 
a Wa'rrantia Cart<r, 'tllbere tbe Defennant map plean be 
ban no nottte. Hob. 26. 

SecondJy, ~be Declaration f~ til, fo~ tbat be ll)ewctb 
not tbat Brown ban a (title, ann fo 13~eacb of ([o\le~ 
"ant not turlt amgnen; ann fo~ tbif5 ettell 4 Rep. 80. '2 Cr. 
31 5. Sid. 466. 9 H. 6. 42 • 

Thirdly, ~bew~ not, lUbat ~Uffon tua~ b~ougbt, o~ lnDo 
tuns ~art!' to ft. 

PolJexfen econtra: ~be ~Obeltant is £~p~er£' to Calle 
batmler~ agatnff Brown and others, fa that others being 
in, tbe!, wouin fJabe it as ban, a~ if Brown ban brcn 
out; but fute tbts i~ a particular Ql:ollenant, wbereitt 110 
mOUre i~ rrqutfite; befitu?~ in t[J{~ ([ofe 'ttlla~ impoffible 
to gille JEloUce, fo~ botu couln be tell toat Brown woulD 
arrell bim; 'ug tlJe iDefennant muff fee accotDlng to big 
mnllertoltinlJ tbat Brown no not arreft lJtm; anll put 
tfJe ([afe itl Hobart of [dUng bit1 Ql:om fo~ fa muco, m.t 
all!, one fiJouln glue; trJcre tue £lature of tbe ~btnB' t£:: 
Quiring Jaottc£, it oug!)t to be gibcn a~ to tue ([afes Ott 
tfJe otoct €j)ille, put bp 9@~. Holt; {]e agrecs tnitb tf)em, 
but toe!' are all conc£rninrJ JLanttfj, ano [0 of tlJe vVar
ramia Cart~; but fuppofe one moh€~ a jfeoffmcnt \l)itb 
[[{arrant!' of Laull, tuberein J. S. bath a ~etm fo~ ~eara, 
an'll J. S. (nteL'S:; anll ouffs:; tue geoffee, be ll)JU b~inB' t1 
iIltrtt of ([obenont upon tr)e [[lortant!', anll pet no lao= 
tice trquilite. fl)e ntffinlJUlllJctJ between il <[obenaut to 
faUe barm!rr~ fOl fnjopill(J llanOS) nlro ®OOtlg; tit toe 

I firff 
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firff ([afe tbrte OUlJbt to be a iDtffutbance upon 'Qri= 
tIe, but in tbe otbet an!, IDillutbnnc£ hl fufficfent; tbere.: 
fo~e if B. ban b~otlgbt an affton, ilnb {Jan been nOllfuttel1, 
pet it I)iln been a ']3~eacb of QCouenant; fa if be ban 
b~ougbt an GCtton ann np'n l pet it ban been a 1l3~eacb, 
ann pet IJi~ ij:itle cOllIn not appear:, l1Jbetefo~e 31ungment 
\tHlfJ affitmcn nih. 

Dean and Tracey. 

9. CIDuettant upon a Qrbnttet=.W>artp fOl Jrreill'fit, bait 
ten tbe loth of February; tben comes an ACt of 

Parliament, ann faps, that aU French ®Ooba impo~ten off 
let tbe 9th of March foUotutng, a)all be fo~fetten, ann 
p~obibfta tbe ],mpoltfng of tbem; ann tbia agreement 
tuna fOl tbe jf'teilJbt of French ®WllS,antJ tbia tuas 
pleanell in 13ilt; to tubicb tbe ~Iatntitf bemurren, anll 
tbe CltoUtt inclinen fo~ tbe @Iofntftt, not being a 'C!l:btng 
tlJat tnaa malum in fe. ann PolJexfen put tbla QCafe, 
fuppofe a ~an tbat ilS ~~nant fo~ ILtfe, bite anotbet tl.1 
cut t'I0lUll 'Qrtf£S, o~ pun bOlUn bi~ il>oufe, mbltO i5$ 
a ~binJJ ogainit an Ad of Parliament, pet be Iball reco., 
bet tbe [[talJe~ agreen fo~; tbe QJ;;ourt feemetJ 1lrongl!, 
fo~ tue Wlainttff; fed quxre. 

Sedgwich and Gofton. 

10. T~l1ant fo~ ~eatS batb 3IunlJment in Ejectment, 
ann tbe 'QL:erm incurs, tbeu be b~inlJn a Scire 

facias quare executionem habere not debet of tbe tantr, 
ann {Jts ii)amagea aun 4toff~, ann a Demurrer to tOe 
Sci. fa. ann tbe ~OUtt belb tbe Scire facias til, fo~ tbougb 
be mnp' babe QSdre facias fo~ Damages ann Q.to(f£), pet 
tbi£) being fOl tbe '(term liketutfe, lUbicb tuas tncurrell j 

'ttnan ill, ann a llew Scire facias ougbt to be ; aftertnarn~ 
in tOe nett ~etm it toas orguel1 bp Holt tOat tbe Scire 
facias wlla goon fo~ tue iDamagcfJ, but not alloltJeb 3 a 
nem Scire faciastua~ !JrantetJ. 

y Jefferiea 
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Jefferies and Williams. 

t I. SAnteIl l11a~ fnllebtetJ to tbe lUng, Williams toad 
bouull fo~ SantelJ, anti paitJ tbe ~onel'; San tell 

(Jerome a ')Bankrupt, ann tbe nting'~ iT)ebt t~ fattsfietl 
aftetwotn~ ; tbEn Williams p~a1!~ in Aid, anti an ~~tent 
is batJ, ann bp [)~ner of tbe Exchequer, tbe ~onel' fe# 
bien upon tbe Extent path to Williams; ann if WiIJiams 
lIJaU tletain tbf~ geone!, againff tbe JRert of tf)e (!trent:: 
t01s was the ~emon: Holt fain, tbe <!f):tent was be. 
fo~e tbe 13ankruptcp, ann tben being' a Prerogative Cafe 
it is goon ; nop, if it were after all act of 'l5anktuptcp, 
it wouln fo~ tbe minI.\' ober:reacb tbe 'l68nkruptcp, ann be 
goon againll tbe ([rellito~~; be etten Dyer 96. but tbe 
<!Court was Of i>ifnton agatna hfm~ anll gftl.1e 3!utJgment 
fOl tbe ~Iaintilf upon a' fpecial <rtertJtlf. 

Lord Danby's Caft. 

12. TlPiUJJG cbfetlp infillen on bl' tbe Counfel, anb 
Judges in n1P lLo~n Danby's (!Care. Wal1op, 

~bat tbf~ tuas a <!i:afe of great Jaeceffitp, ann if tbere 
fiJoUIlJ be 110 Belief bere, tbere wouln be a .failure of 
31ullice; hlbtcb t atber tban tbe lLaw will fulfer, it tutU a(# 
lotu Qrbings to be nOlle (outrot!' to tbe etP~ers [[10!tJ~ 
of an act of 19arItamcnt ; ann eiten tbe 2 Infr. 25. 

arbat Bayling wouln not affect tbe 3lmpeachmellt, but 
oulp montfp tbe Q£onfinemetlt, fo~ tbep llJoult1 not neUbet 
fJim out of <!tunonI', but onlp lengtben bhl ([bafn; fOl 
fJiS Bail, if tbe~ pleafe, mop keep bim, ann confine bim; 
that all 31mp~frolttllcnt f~ eitber in Cuflooiam, o~ in pre· 
nam; Wbere 'tiS tbe fo~mer, tbi~ ([oute'map gibe (lI;afe 
b, 13ailment:; but ttl fo tlotnlJ tbel' tletirmfne not de re, 
but de modo rei, o~ de modo modi, that tbi~ ~outt is 
tf)e §5lup~eme <!i:outt of o~binar!, 31UlJicatur£, to wbtcb no 
@>ubjett can come but be finna JRelief, ann that Curia re
gis ne deficeret in Jufiitia exhibenda. t!I:be 1\fng bet"" 
tbe .fountain of 3lufitce, no Ol1e fiJall come to tbts loun
tain anti nie fo~ ~birlt:; be eiten the Ql:afes wbere tbe 
Cltoutt batb baffeta in Qtare of e~treme olll a~e) tbougf) 

2 tbe 
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tbe lSattp waS in (!frecutfon; ann fo of a [moman 
Ileat bet ~ime of ~rabel, Ulbicb <!tafes ate in tb& 
I In(L 

Pollexfen infi(f£b~ tbat it WUG a .Cicare jutlfciaUp in 
tbe f!)oufe of JLo~trG; anO tbfn bp Dttrolutton of ~atlta. 
"l~nt tbe ~loceenfn!J is DEtcrrntnctl, like <!.Cafes of [Urfts 
of <!Errol oirt of tbe Jl\tflg's 15encb. ' Holt eitet! tbc <!tare 
of Okey ann Baxter, mbo were attafnun £1" ~ct of ~at. 
Uament, anb tbe Recoros of )parliament tentol1en b!, 
Certiorari in QC{Jancctp, tbence bp Mittimus into R. B. 
hlI)£t£ tbe J.l!)atties tu£rt~ apporel), tubercfote tuep mouln 
not be e~fcuteil, anD were erecutcn acco~ntncrlp; 
gnn after bp rbe unanimous ®ptnfoll of tbe <!.Court, tue 
JLo,ltJ Danby mas baileD • 

.tro~ Firfr, qcreafOlt eUlmot be commtttCi), but agafna tbe 
Jl\tng. 

Secondly, ~bat tbe <[ourt bas I~Oln£t to baH tn aU 
<!tafes of '(tr£nfon. Zachary Crofton'S <!tare, tue ®pf" 
nion of tbe J]llnges, in tbe !Lo~t1g llJoufe 1678. 

Thirdly, ~bat \tlbcn tbe JLo~tlg f1Joufe ill fittfng, tbe 
·l~)'o\Derof tbi~ ([ourt ill fu(prnne'D,'as to @erfonS aub 
<!CauCes b£fo~e tbem; but mben tue ILOrD~ fpoufe i~ n((" 
(olben, tfJetr o~igtnal l}!lO\l1£t rerG~tl1 back to tbtll ([ourt. 

Fourthly, ~biS QCourt tUn!, baH, tn ([afeg wIJere tbc!' 
cantlot trp tbe ~artp batreD, as WJerfotlG taken bere, fOl 
®ffences committrn itt Ireland, ate batleO bere, to ap,. 
pear tn Ireland, tbougb toe!, cannot be trp'D bere ; fo an!, 
Lord of Parliament committctl fo~ J1)ilJb €reafon bp a 
31ufftce of l\ileacc, o~ ~ect£tarp of @ltate, map be baUen 
in R. B. tbo' be cannot be ttp'tI there. 

Fifthly, rro~ a Wan commttten of f1JilJb ~rrarOlt to be 
baUen bp ILaw, ann p£t no <[ourt in 1Betnrr tbat bato 
~ower to baH btm, ill alt gbfurbftp. 

Sixthly, ~bat in <!tafell of [[lrfts of ~ttO~ bepenlJing 
fn-l}!)arrhitnent, upon a long Prorogation, tbep ceafe to 
lie a -Superfedeas, but tbe Wattp tnt1!, babe ~tecutton tn 
R. B. ann if it be fo, but wbere tbe w>~opertp f~ cOltcetn~ 
en, it ougbt mucb mo~e to be fa, \nbere tbe !Libertp ts 
concerneb, mutcb is fo mucb bearet; tbat in one ([:afe 
o~ tbe otber, the Wlarhamcnt lU~en it meets map go on; 
ann if tlJep tell£rfe tlJe 31u'Dgment, tbe l\1)artp will be re~ 
fio~cn to nil tunt lJe ban loff, anD fo tOcp map p~o,een to 
tbe qrriar of mp ILO!tJ Danby, &c. 

Y J As 
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Ss to tbe JF)olUet of tbe lUng's patlJonfng flCreaCon, 
tboulJb tbe U>erfon \\laS fmpeacbell bp the Commons in 
England tn the lLo~lIS !!Joure, manp JReco~bS tuere citell 
IJp tbe ILO~b Danby; anb Po1Jexfen, anll Jefferies Chief Ju
Rice dtell Elfing ·of Parliaments, anti tnOffen tDnt tbe Ha
beas Corpus ACt tlJetus tbe 31ntent of tbe ~arliament) 
ann tbefc eentimentts in rueD €afe,. 

• _F • 

Term. 
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Anonymus. 

I. J [tl111ment~!' Default tn C. B. aull .ft Mirericor~la 
enterel.1 fo~ a Capiatur, npon tDbtcb it mrlt (If 
C!Erro, \l.la~ b~ott!Jbt, ann tbf~ affignel.1 fo~ ~ttOl; 
after I11bicb thep came fnto R. B. ann Plapen ta 

amenl.1; ann tbe (lCourt granten tt, tho' after a mrtt of 
€tro~ b~ou!Jbt, fo~ that tbep \\louIn amenl1 in Cutb a <1tnfe 
in C. B. ann it l11as fain per Withens Jufr. tbat f)( ~al1 
Itnotun it often Co bone. 

Eaft-lndia Company an~ Sandys; devant and 
puts. 

2. THE Company b~ougbt an ACtion fur Cafe 8gafnff 
Sandys, lUhereon the!, 'Dtclat.t, that tbe Jlttng, &c. 

bfn, l1p hiS )Letters Watents baten, &c. conffltute ann 
make them a (lCo~polatfon, &c. bp JElame, &c. anb IJrant# 
en to tbem tbe fole ~rane of ")5uptng anti eelltng, &c. 
blltbtn Cucb a Ql:tact of lan'b, viz. &c. fOl th£m, theft 
e>etbants, QlJeltt~ anl.1 {lffinnes, anti that no other tbouItI 
tratle tbftbef, &c. anti then ftJelll, bow tbat Sandys ban 
Cent rucb a ibbip, &c. ann lap it to tbeir Damage of 
10001. &c. 
~b£ D£fenbant p~ap~ Oyer of tbe JLctter~ 19atent'~ 

I11bicb being ettterCn in hxc verba~ be pleabs tbe @>tatute 
of 18 E. 3. to tllbitb tbe Defenl.lant bemur~. 

4 Fincb 
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Finch Solicitor, fO~ tbe JF)lafnttff aqJUeb. 
Firfi', mOetbec tbe lLetterg w>atellt~ be gootJ. 
Secondly, [[1betber the amon be malntainabre. 
Firfi, Jjf tbe l1etter££ l\!latcrttg be !JOOi), tberetn be COlto: 

finers, if 1"; 1 0n bp tije Ilttng'.a ~own: at ~ommon JLam. 
Secondly; ~f:1DetOet tOat Wotner fa reftrainen b!, an!, alf 

of, J.l!larUani£!ttt. 
fiCbe fLetters Watrntg ate goon at <ltommolt lLaw. 
Firfl, 1Becaufe tbere conln be no ~tatJe wltb 31nfibel.l1, 

hut b!, '(treat!', tnbicb muff be b!, tbe lL\illlJ, o~ biS ILt= 
ccnce. 

Secondly, Jao ~ral)e, l1ut 11!, )j)ermtffioll of Jro~eign 
191fnces. 

Thirdly, ~bat (traDe mfgbt be r£llrafnetl b!, tbe J1Hng 
beret 

Fourthly, ~bougb all ~ercbaltts are at ltbcrt!' to go 
out of the lltfngtJoUl Witbout 'Jl.;tcenee, pet tbe ming mn~ 
tetl~afn tOem bp Ne exeat regno, wftbout llJewfng Cltaufe ; 
iltttr tbat ~aure i~ not traberrable. 

Fifthly, JJf .rro~eilJn ~~fnee~ reffrain to particulat 
~Iares, anb Jf)erfotts, no eubjeH batb Bigbt; 3 Jac. 
opens «:rane to Sp.ain, &c. mbftb fiJewg befo~e tt waf,; 
lIJut, pet be botb, not affirm tuat tbe @,ubject batb no 
lRfgbt to fCtabe., ~'15ut 'tig urgeb, if tue llting can res 
nrntn tbffl ~an bp a Ne exeat regno, be map nltotber~ 
attb a tbtrn, anb fa cbrtp bOb!,; anb fo if be ma!, rellrain 
from tratunrr in tb{~ ~Iace, be ma!, from otbers, '&c~ 
@)o aU uatle tn general; tf tbis were aUomeb as:; an ®b= 
jettioll, it mflJbt be urgen agafnll an!, autbo~it!' tue llttng 
batb, tubtcb wouln be unreafonable; fo~ tbat bts Womer 
In tuere CZCafelJ tg attennen witb a ~tutl, lnbicb we muff 
not ruppofe be tum allure. ')Sut tuis i~ not the Quefiion, 
but onlp bow fat, ue Utap renrain, o~ Hcence. Jlf tue lLam 
ban not been cleat tuat tIJe milllJ miglJt babe licenfeb, attn 
reffratnen, &c. tfJiS ban not 110W come in Debate, {o~ ltD 
nne wouln babe bern at the <!Erpctlce to fettle aa tbep 
babe none in tue Eafl:- Indies; ann be fain fUttber., tunt tbe 
Turkey Company anb all otber traning' ~ompanfes iJe= 
penn upon 'tuis ~oint. llJe fain tbe @)ubjrtt batb no 
lRfgbt to tranc tuttb 31nfinrIS, becaufe tucp are lookcn on 
as <!Eltemie~, Itot tn a @lpiritual ~enre oltl!" but a ~em" 
po~al, attl) were fo to be treaten, anb ate fo aCCOUltteti 
in JLaw; anb fo~ tbfSl ettEtI 7 Rep. 17. 12 H. 8. 4. aun 
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faib furtbet, tbat Alien Enemy can rue no afffon Renl, 
~erronal Ol ~i~t, ann tbnt tbere are perpetui inimici; 
but Oe fain obiter, tbat Ulbete Coke I lnft. filitb tbilt a 
Feme Alien (balJ not be endowed, tbat be ban reen a 
Parliament Roll, tuberefn it \lJa~ refoltJen ill tbe Lords 
Houfe, tbat n ,J'Feme aUen llJoults be ennotneb. ~ben be 
citetJ reberal R£cotll~, to fiJetn bo U1 tbe mfng~ ban treaten 
tbe Jews bete, confinfng them to particular )placrs, ann 
fotnettm£5 releaOitg tOeir Debta, aa if J. S. tuaa tnbebt# 
tb to a Jew, tbe miniJ woulD teleafe tUe Debt to J. S. 
attD tbougb tbep were bOm bere, pet tbe!, tel11aineb nUl tn 
tbe ~on])ttton of aUen Qf"emfe~ ; attD tbe main Reafolt bere .. 
of Wag, tbat tbe Iltfltg's @1ubjecta migbt not be pnbrtteJl 
in JRdtgiOI1 b!, tbrm, o~ otJer,teaCbeb. fPe fiJelDen furtbet 
out of RolJs bP bim cittb, tbat tUe t11ing batO conllituten 
bp <lCommiffion particular lumeea fo~ tbem, an]) to p~o~ 
(teb tn particular ~£tbo'b~. Roll, Pat. I~ E. I. num. 7. tUe 
JL\tnlJ pot'bonG a @)ubjdf fo~ tlealiniJ Wftb a Jew, ~ lnft. 89. 
mort!'tnll' witU a Jew Jrelonv, bp tbe antient lLaw~ of tut 
JLann; att]) Cittb :2 BroWnI. MicheIborn'S cztare; nnn up~ 
011 lUte ®~oUl1b it i~, tbat no Dealing OJ €ontJerCe fa tti 
be lVttb an tttotiUl1utttcattb @errO" t 9lf tbe lLatu fo elt~ 
ablea toe Jlttltg to p~oUi])£ f9~ bis.; ~ubjeffs agatnft tbe 
flEnemira of tbe lottO, &c. \1Jben tbcp come into a c.a:Olf~ 
Utan (!tountrp, a fortiori ttJoulb be p~obille fOl tbrm go~ 
tug into an 31"tibtl'~ €outltrp. fPe fatb tbe Iltfl1g'a l~owet 
ts a5 ftee anb unlimlteb til malting lLeagues.;, aa tOe 
0ubtctta lRtiJbt to trane; ann pet tl)e ntiniJ cannot makt 
a lLeague mutui au1iilii ltlitb 31nfitlels.;; otOee lLeattue~ it 
htup be be Ulit!" . 

fil:btG ta enougb to cleat it ftom a ~onopoI!, ; anll futg 
tber if tbe law ban fa tbOllgbt it, tben it wouln 110t baue 
been e~c£pteb itt 2 ( Jac. Wberein is a l£)~Obiro fOl flU 
(!tompautes, &c. 

J!je faitb either tbe fitft liDatent waS a !:JI9onopol!', oi 
tbt~ is not, but tbe fitft wafl not; ergo, &c. tOe fitll tuiU; l1ot~ 
ilt£l1ufe 11 nttD 3lhbentiotl, anD no ~tatute UIiHt~ it to a 
~intc, os it Dotb otbet {lCbfng£f, ann tbe )Lam notb ii1~ 
fotttage tbfs; Qtornpattp, bp 'beclartlllJ tbat ~tanera fit it 
l'boUlb not be retkottcl) fHl1l3attlttupta ; anb another act bp 
tl1tfh\J 20 s. f01 eber!, 100 J. ttf)rn be confinera tbe JEleceft 
fitp of managing tbe ~tal)e anet fucb ~i1nner, lnbicb 
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i£) a ([onfiOeratiott fittet fo~ a ~etcbant, o~ a Stater,. 
man, tbon a JLalllpCt. 

Secondly, Il)e confiOerlt tubetOer tots l1D~erogatibe be 
ab~ftJgen bp an!, ~tatute: l1Je Caltb no, ann bcOUCtS noton 
tbe )RearOtt~ of multing tOe @)tatute of .8 E. I. fo~ tbctt 
(bief (!!.tnne antientfp confinen in ([1001 ann [[100IfeIl9, 
ann JLeatbcr, anti tbat tbf~ \Uaa ltIitb neigbbouring faa:: 
tion~ onlp, ann tbat rellratnen to certain ~Iaces onlp, 
ann tOat tbe I1\tng ban allllapa a great W>otner o11ee 
~ral)e, a£) to confine it to certain )places, hlbtcb luere 
tbc Staples bere, anb ab~oa'b; flut at tbat '(!time tne ban 
ItO ~rane tnitb lnfiners, fo tbat tbe JRcmeb!, of tbofe 
JLaUHl UHla not intenben fo~ tbem, o~ to be f~tenneb to 
tbem. 

fl>e laps bolUn tOe lReafona of malting tOat fLaw, ann 
fain tbe [[lo~na, may go where they pleafed, are to be in: 
tennen, they are not bound to go to the Staples as for
merly; aa to tbe otber @tatutc, tbe BearollS of malting 
tbem appearing in tbem, tbep anf\tJer tbemfelueS. 

Secondly, [[lbetber an gction liefj fo~ tbfa ([ompanp. 
Firfr, ~bep are at great (!Cbargefj to ruppo~t it, tbete~ 

fOl£ ougbt to p~ofit bp It. Secondly, 'ttbep are taken Jaottce 
of bp g,cb1 of i9arliament, ann mane to pal', &c. Third
ly, fpe comparell it to tbe ([afe of a nelu Jln11Cl1ttOlt, &c. 
fo p~apen Jiungment fo~ tbe ~Iaintiff. .. 

PoB exfen mane two ~oints, Firfr, WOetber tOe Let. 
teta J;>atent are gooll, Secondly, [ijIbetber tbc actron t~ 
maintainable. 

fl>e botb not llenp but tOat tbe JltfnlJ map rcffrain anp 
of big ~ubjects from going out of tbe Realm, becaufe 
fJe batb an 31nteretl in tbe ~£tron of bt~ @lubject, ann 
map babe i'ccafioll fo~ bi~ @Jer11fce. 

Secondly, ~bc Jl1ing map teRrain aU via @)ubjeffa 
fro~ anp. 'ijCralle lUftb anl' particular Q!:ounttl', 01 Q.1:ltp, 
ar; 111 ~tmea of [[lar, o~ ~lague, o~ otber P,ltticlliat 
)Reafons. 

')Sut tbougb tbfg be map bO, pet tbere can no 31nference 
be maVe, tbat tbetefo~e be map rcUraill fame of bis ~ub:: 
jeftfS, ann gibe Libertp to otbera; furtber be failY, tbut 
ltlben tbep 011 tbe otber @)tlJe lap nO\l)n tbefe, ~ontfon~, 
tbep make no IDffffnHion between Infidel ann Chriftian 
Countries. 
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fPe fnfn tbnt tuIJen i'0U orgue from 3 Jac. tbat it openg 
f!!:ral1e, lUbicb \UnG «Jut befo~e; tuat tfJep tben argue, tfJllt 
the ming batb @owet to reffr"tn ~tane \llttb a <ltblttltiHt 
QJ:ountrp. 

'l5p <Ir ommon lLatu [Je fatn tbnt 'QtcatJe i~ ftee, ilnn fo~ 
that eltell ~ Infr. 8 f. F. B. 6). I Roll 4. tbat tbe ([:OlUc 

mOlt fLaw is as nttteb a{Jt1inll £@onopol!" ag ]ngroffi1tg, 
anti tb~lt tbep Differ onIp, tbat a ill»onopolp t~ bi' J;Jatfnt 
from tbe mingo, tbe otbce t~ bp tbe ~ct of tbe @>ubject 
bettneen teart!' anD JF)artp; but tf)ftt tue ®tfcI)tefS ace 
tbe fame from botb, anD tbere il1 tfJe fame fLatu againff 
batb. Moor 673. II Rep. 84. the fole ~taDe of tlnp '~btttrr, 
is tngroffing ex rei natura, fo~ ltlbofoe\let Datb tue fole 
-ar:tane of 'lBu!,il13' anll @)elHlliJ, (Jatb tngrotfen tbnt flrrl1iJe ; 
anD tnbo[oebet barb tbe role ttratJe to an!, ~OUtttrp, batb 
tbe role ([tane of ')6uping anb @>ellittJJ of tbe ~~otmce of 
tbat Qrountr!', at biJi own lD~tce, ltlbicb t~ an ~nll 
gtomng. 

'QLbfS ®~ant i~ agatntl tbe 0111 @)tafute~ of tbe ltfng~ 
nom, 2 E. ~. anD tbe @>tatute of 18 E.~. (tDbiCb i~ 
pltabtb) anD tbe @)tatut££f of 2 R. 2. cap. I. anb I [ R. 
~. cap. 7. htbfcb confirm tbe otber tlUO ; anD tbfre ~ta~ 
tutet$ being peuneD llJo~t, anll in general· mo~tJs, as; tbe 
map tben tnaG.. ate to be taken in labour of €rabe ~ 
attn fo~ tbe pubUck 15enefit, anb tbe WOlbS, That Grants' 
by the King {hall be void, fij etn , tbat rucb ®Jftnts tbet1 
Wert, anb babe alwapG beett granttb,bp one means 01 
otber, tbe mfng being llecei1.leb; ftttn ttl 2 Inft 63. Coke 
fattu, tbat nIl ~otlopoIie£) ate againtl tye .freeborn of 
Magna Charta, anD tbe other Ach. 

flLbcp fap tbfll hl true, ff it mere a ~onopotp, bttt Ine 
nte not a 9!3ol1opOI!'. ~Detl be PlobetJ, 'till· a ~onopol!" 
I. Jrrom tlJe DeCcription of a ~onllpol!, in ~ 1uft •• 8 f. 
compareD tuftb tbhl affJartet; if it be pomble to etempt 
tfJem out of tbe )l.,etter of tbf~ D£fcription, tl1flt be" cOU* 
fetTen their ([afe i~ fitonget tfJan {)e bopell It is ; but be 
tbiltk~ ttb; fmpoffible. 'is!, tbi~ 19f1tent tf)£!1 babe Otantel1 
to them tbe fole 16u!'tng anb @)cHin[J., mberetn 9J3ettbOll$ 
bi~e (onllff£); the fole Uling il1 illlotbet ~itrt of tbe get, 
pou babe tbe fole <rIlil1!J; fo tf)nt pou au ttJttf)in tbore 
mO~b~2 anti pou ate tuitbin tbe later mO~tJ£i, quod 
Vide. 

z QU 
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~UI <fbfl~ attenbilllJ ~ol1opoIfe~ are in tbis <!tare, tbe 
firft ""bit fa Jlnbanfing tbe f>~i(e, mentioneD in II Rep. 
88. ttotbtl1!J is plainer tOan tbnt tbep babe ball tbe @)ct~ 
ring of tOeir own t9~'ee, onll fOl fl swan to come to fucb 
8 Ql:ontempt of Btcbefl, as not to get wOat be can, lUben 
be batO· it in tig own ll!>otuer, t~ fucb a mirrue, a~ h'1 
not o~Dtnorilp met lUitO in ~anhil1tJ. ~be [eeonD ~bil 
i~ mentionetJ in 3 10([. 18 f. tbe tbirb QfbU is tbe ®p:: 
p~£mon of tbe W>eople, anti anp 130bp tbat knows tbetr 
IDenltug will be fatt~fi£n Dereof. F. N. B. fupS, ita quod 
patria non magis folito oneretur. 
~bep fap on tbe otOer ~iDe, tOat 'tfg not grantell fOl 

aDUfllltagc, but goob ~Oberl1ment, anD tbere babe been 
fuel) ~lants to tlJe Turkey-Company, &c. but let me 
min'O pou wbot tOe ')Sooka Cal', 2 In([. 540. f I Rep. 88. 
I1)C elteb Horn onb Ivie'£1 <[nfe, Mich. 20 Car. 2. R. B. 
Rot. 403. lUbtcO tuas a IWlant In tbts Jaature to tbe Ca
nary Company; but it was foon eonbemneb in tbis Court, 
ann aftertuarb!3 in Parliament. 
a~ to otOer <Ztompnntcs, fuppofe tbcm aU fucb a~ tbiS~ 

'tis no argument tbat tbep are Icgal, fo~ 'tis well knomn 
tbnt in au ggeS1, to ere babe becn fucb ~~ants, whereIn 
tfJe l1\(ng botb brett neceib£D; but if anp of tbem ban 
tbee (Jon oup junicinl .QUoUJOllcr, it tuas fometOfng. ~O:: 
1topoH£~ babe been tn toe bell of ~imes, fn 43 El. cap. I. 

tbere is a Provifo, tbat tbat att e~tel1n not to make 
tbem goob; but finee t{l£re bas been no jUbfcial allow:: 
anee, 'Until be no argument Ulbetber tbep be goon o~ bab; 
anb finee tbere bobe been none, IJ£ appealS to tOe p~aftice 
fo~ it, that otbers than tOofe of tOe <!tompanp, babe af" 
1Dav5:S trabcO to Barbary, Turkey, &c. 

fPc thil1ks tbe ®lonts to tbe Ruffian Company) &c. ore 
nUke to tbiS, but tb~p babe neber ufen them, ag tbep '00 
tbefe; Dnb tben be put tbe Offfer£l1t RIa!, of managing 
the 'Qrttlbe in otber (!Companies, nnbin tbi£) <!tompon!'. 
Jill otber QCompallie9 cbeep itllliuitmal ~ralJeS, ann anl' 
map come ill fo~ Itttle ~oncpj &c. bere in tbts, onlp tbe 
<!tompanp is a jOint @ltoclt; anti berein be tuag betp 
large anb aggtObating; fa tbat tbougb othcl; Q1:ompanieG 
fboulb be nooo, pet tbiS fa ltotlJfng to fOu, fOl thcp nif. 
fer, &c. f1JUbtttg lbetun tbe IDifference, tben [Je came to 
21 Jac. antJ teciteb tOe enacting J;>art of tbc 4Statttte, 
anb tben tbe J1!)~obiro. 

S ~bat 
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'\toot toe Eafl:· India <ltompanp is tnitbin toe fl1attin(t 
lPart, anti tlJat ()C nteng not {fann upon tbe mo~n ~o= 
nopolp, fOl tbe act batlin!J tbe [[{o~n9-, fole BlJying, Sel
ling, and UGng, ann tb£p bubing it tnitbht tbeir Qrbat# 
ter, tbcp are wit bin tbe [[1o~ng of tOe Slff, anti tcferG 
bimfclf to tbe [[Io~ns of tbC <lCbartec, to be compareD 
tnitD tfJe mo~na of tbe all! Qite all 13otltcr; uncapable ot 
fole 13uptng ; POll babe fole 13uping-, &c. anD if pou art 
contentp to tue enattfnlJ J;>tltt, pon muff b£ faUen bp tbe 
~~Obiro. . . 

IL)C faitb tbe J1!l~O\lfro £ttentls not to anp JLetterfj JJ>ao 

tents mane after tue gtt2 but onlp to tboCc befo~e; but 
tbat JLibertie~, &c. aJilll continue fiG tbep were befo~e tbe 
~atdng, &c. mbfcb llJews wbot t~ tnftbin tOe W'~oUtro, 
anO gouCr119 tbe wOole ~lobtfo. 

'ttbe nett rP~o\Jifo IS, Patents granted or to be granted, 
tnbfcb llJews tue fo~mtr telobtfo nin not ettenn to tbofe 
bcreafter to be granten! 15ut fuppOfe tbfS not a fufficient 
gnfwrr, pet tbe W>~Obtfo erten'Os but to ll!)~i1lf(egeg fol 
tvell Oltlertl1!J of ~rane; but n 'Jt to fole ~tane, fo~ tbe 
fame QJ;rc~ptton ill to ~ilnufactureg, I I Rep. 54. tbe}! 
mane a 1.5p,lLaw, &c. 1ll!]tcb feemen to a goon ~nn; pet 
(0 jealous were tbe 3itltlg£fj, toat tl)£'p 1llOUID ufe it to tbe 
£lDpp~et'non of p-oung ~el1, tbnt tbe!' jUbgeb tt 1101D; ann 
tbat SlD~ntnnnCffl fO~ tbe. goon ~o'jjeritmel1t of 'm::ratle, 
ferm to be p~£fetb£n bp tbis t13~obifo, ann not fOJ the fole 
~al1agem£nt, onO tOts feems tbe ~enre of the JP~outro, 
anll tbe 0cnfe tbCP tnolllb babe is tbe molt repunnant to 
tbe act tI)at can b~, &c. anD llJe\DS bolD, &c. 

ann if a Jj!l~01l1ro be contranHfo~p, 'tt!J botti, t Rep. 46. 
Com. 563. 13ut tbep enbeabour to anftner it tbug : 

(tbe w>~o\)irO trJ, tbat it llJall not e~ten'O to Qtbatter~ 
fOl o~oertl1~ of fitrane, but tbep ajan be aa befo~e ; anti 
if goon befolc, tbep are fo tltll. 'ijCbfa ig but tbe famt 
ftbing in otber [[Io~tl9, fo~ tbe (ltOltclution of tbe ~lobf" 
fo ertenll!) but to tbefe <!I:batttr£j, etcepten in tbe fira 
r;>art of tbe ~~Obfro. 

iben tbep fap tht~ fS luitb att 31l1fitJel Q!Ountrp, anD 
tI)at niffers tbe <1tafe; ann to p~o11e tt~ cite Michelburn'S 
(!Care, and put the ",7ords of that Cafe: lJ)e CapG, it lUas 
onl!, an occafional i)tfcourfe not pertinent to tbe Debate 
befo~e tbe QI:ourt, ann tbnt Brownlow \O!l~ t1 11)00& 

Z 2 Pltnteb 
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PlintelJ tn tbe late ~ime£5, ann not lict'ufrn. ~be nett 
be eonfineren waf) Calvin'5J {[nfe, ann tbe ([are~ tbcre 
etten, tubicb be rnneabouren to ebane; onn fatn, tbat ta 
boln tbat me ate in a perpetual State of m{ar tuftb 31nc 
fine'll, mfgbt be a Doctrine as contratl' to )Religion as 
anp, taking atuop tbe cbief [)PPoltunttp of cotlbetting 
tbrm, ann tennling 'Ufj <!Enemte~ to mueb the greateR , 
19art ,of ~ankinn. ' 

3Jf tbep ate <!Enemie~ tOep map be fpoileb, wbere,ebet 
POll finn tbem; anp ~an mop ktll tbem. 7 E. 4· 13-
7 H. 7· 15· 

'QIo tbe IRoUS etten bp m9l. Solicitor, be Din not mue{J 
nenp tbrm, ann fatb tfiat {rtfntJll had made Ufe of the 
Jews like Spunges, and had fqueezed them, being a Ceat:= 
tetell l\Deople tnitbout anp ®obernment to PlOUff tbem, 
ilnn eiten 2 Inft. 99, 507. ann tbatbe nin not niffer mitf) 
bim about tbe .f aff, but tbe dlfe of tt ; fo~ if tbe IltinlJ 
map take aUlap wbat belollgfJ to a Jew, Co map a ~ub~ 
ject; if tbep are au en <!Enemies, all tbefr <!Contracts anti 
'l6argainll are boin t 1l)0W coulD tbcp then be guiltl' of 
[lfurp, anti i>pp~emon Oll the ~ubject~ f it were impof~ 
fible if tbep tuere to be tteaten all alien <!Enemfe~~ fo tbat 
flerebp be bope£i tbe IReafonfJ of thofe JR£eo~nG urgeD, are 
ratber fo~ bim, to,an anainff bim, ann tbat tbel' were 
banOletJ a£i otoer aUen£i • 
. ~be Ad of Navigation llJeltl~ Jinfinrh1 babe tbe fame 

JLibertp of f!Ctane a~ ClI:b~f1ttait~i tl.1ftbout Difffnctiol1, ann 
,etPlcfip name~ tOe Ottoman El11pire. 

(!Che Ad of Tonage and Poundage, and Book of Rates, 
b~be mane ItO t>mfnffip", fo tb~~ ~be Difiinctton wa9 not 
tbolilJbt of ttn now. 

Do' ~f treat t~e Jews aft£t tbig ~anltec tlt tbis Da!, f 
if th.r JLam be fo; tljt~ map ~~ ;- be ciun 2 Cr. 469. anti 
Catn tba~ in that <!tafcit bab been' uf£ful ann necetrarp to 
babe un~en, tb,~,t tbe QtolltrtUt tua~ tuUb an 3JllfiDd, pet 
110toingtbcre faill of ft. . , . 

JaiJlie of tbc @ltatute!l rften' babe mane fu~b t)itlit\~ 
ctton ; "un pet tubell fOlue of tb~ Ia.tcr were mane, tOtte 
tua.$' '(traOe Illftb 3lnfi'Oel!l ; fo' tOat t[Jcte hl ItQ .f(lunn~ 
tton f(J~ tbefe IDifffnffi,o~u;. but tb~re occafjl,lllaI ~a,pfnB'S: 
'l6ut be tbat 1\!lofnt of ~tat1(?~ ~itb oJ \uitbout ILtc.enr~ 
as It tuill, tt tutu not be ruffici~-n~ tQ !J,ro~~l,1tJ. tbt~ ILtcenc.~ 
uPon, fo~ it t~ a JLtccncetn )13£tpetutt'p. . -

I 
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fJ)e fain be IJilt, loolten auet tbe ']3ooks concerning the 
fifng's l~ol.Uet in J;mpofition9, Lane 24. 2 Bulfr. 63. ann 
reciteD tbe JReafong of tlJofe QI:ure)l~ 

@>uppofing Ltcence£' baue been grrmtetl to go into lIn: 
,finel Q!ountrlu;, fo tfjete Dauz been to go into ~b~ifftan 
([ountrie,a ; fo ttat to tfJta t@ofnt, tIJe ofll fLatn,anD tbe 
~tatute iLam ate tlIJainft tbem, Dnll tbe IDtfttnClioll t~ toa 
meat to bEar Co _gteat al\!)ohtt .aa tbi9, anD tDe Slrg:umcnt 
upon ~ Jac. map ,be il~ntnn to e~clun,e from ~tatle 
tnttb ([t~ifftan ([ountrie.9. 

As to the fecond Point, mbetb-£r if ,tbe 113atent be 
gOOD, tbi~ aCtion i5 maintaitlable ; pou fap tbe IDefen'tJant 
not befng a9}3ember, ~et1){lllt, o~ amguec, traOelJ to 
~Iace)l wttbin tbat t0atent, anti -b~ougbt ~oons into 
England, &c. 

t@ou JJabe not .IaU~.,tnbetbetOl not \b.ebatl a JLtc_tnce 
from tbe Iltfng, no~ fi)cltm anp 1L0r~ o~ IDamal,le tbat PO" 
babe; tbat bp ,bts 'Q[.ranil1lJ t_bere, ·Qromnto.tJittes of tbat 
<!tountp lUere not left fo~ pon, o~ tbut potlcame ij)ome 
emptp ; anti if pou ntl), pet it t~ ,not cnougIJ fo~ pl1U to 
gtoun'O ,an action upon, fo~ ,it ,ilS tbe .ntll ~ftm tbat llll 
g(ftontnfJ!) bloug[Jt fo~binll!inJJ anotbet'~ }1t)~llfit, tb"e 
being damnum fine injuria. . . 

a Qtommoitet cal1notb~inlJ an affton unler~ bamni~ 
fieb; fo fa Robert Mary'S$ fltafe; fa that ilS ~be ~aure of 
~(fton; bottlen II Rep. 88. I Roll, 106. tbat if tbe ~a:= 
tent lUiU, goon, pet tbe aEtfontnoul'O not Ife; anll -iftbat 
'tnollltJ not, tbtS$ mtu not. ' 

9tUJtbct )L\eafon' -ifJ, becattfe tbe lReffrafnt . itJ not ·abro~ 
lute, but fub modo: fil:b~ IIP{1tent i~, .that"' nu olle1lJaU 
trane 1JUt upon tbe j)enaitp' of jf.o1feiture of tebip an·n 
QDoong, one fpillf to tbe Qtompanp, tbe ·otbet to tbe Jlttn\l ; 
fa tbat roa!) tbe ~atent B;l .fftong a~ .Bn act of jlarlta" 
ment, petpotl mull take tbe )RemetJp tbe lLam,lJi\Je~ :pou, 
7 Rep. 37· 2 Rep. 59· tnbetefo~e be ·p'~apen 3Jungm£t1tfo~ 
tbe IDefen'Oant. < 

Ano-
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>< Anonymus. 

~. I F a mm contafn Lanbg to tbe C!talue of !6bOOO 1-
_ pet tbe <!Ecclefiatlfcal Qtourt map cite tbem to bling 

tn tbe £Dltgtltal to be Plobell per Tdles, anb tbts ([ourt 
ougbt not to Plobibtt tbem; but if tbep tuUl not after 
~loof belU.l£t back tbe eDlhJinal, then tbiS (!Court rum 
intcrmebblc, anb tl Wloof of tbe rom cannot be bp (!Co", 
IlP ; fo~ tf tbe ID~fgina( be burnt, o~ loff, &c. a (!Copp of 
tbeir lRegillrp batb been often gfben in (!J;bfbence, but a 
<!topp of a (ltopp cannot ; per Jefferies Chief J unice. 

!r Sandys againfl the Cufiom-Houfe Officers. 

4. IN Action fur Cafe tp Sandys, againff tbe i'fficers of 
tbe QCufiom.f!Jou(r, fo~ refufing to (frat biS ~btp, 

anti rclleliber biD (Jtocket~; tbe Quefiion upon Ilfutbcnce 
Iba~, if tbe £lDtuners of ®oobS aboarn mtgbt be C\nom as 
Q;Uibcnce to p~obe bim ~aaer, &c. urgeo tbat tbe!' 
migbt, as tuell as one ~attner to p~obe [[lag£s llue ta 
anotber; but anfwereb, tbat tbere tbe (!Contraffs ate fer 
beta I, anb faib tbat one ClCommoner cannot be (!fbtbencc 
to tbe Rigbt of (!Common in an acfion b~ougbt bp alta~ 
tbet, ann tbeteto anCweretJ tbat tbe nigbt t~ intire, anti 
tbat be ll1learg a ~itle to bilflfelf; ann Co bere tbe!, are 
all concerneb in one ')Bottom, anb'in one ~l'Obcnture, llnn 
tbetefo~e roulll not be ftuom; ann of tbat ~pintolt was 
tbe QCourt; but fo~ tbat Sandys bab latD Otmfelf to be 
rOle II3loPlteto~ of t~e ~btp anb ~aclde, &c. ann tOe 
tmlitnefs fwole llt tbe ~tme of tbe affton b~ougbt, tOat 
be \nUl; equalfp concernetJ tll eberp 'Qtbfnll', but long Once 
bab folb btg 3l11tfteff, fa tI)at noUl fJe hltu; not one ..fat, 
tbing concerneb in tbe ClColtfcquence of tbe <!Caufe; pet 
tbe (!Court OeltJ, tbat be Ulaa' no competent [[tftnefs, anti 
tbat fo~ tOe otOet Reafon tbe i+>fnintftf tlJoultJ be nonfuit, 
anll Co be tua,.;. 

I Palms 
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Palms and Hebletwhait; de'Vant. 

5. pAL M S b~oltgIJt an ACtion fur Cafe l1{Jafnff Heble-
twhait, ann n£clt1re~ tbat be tbe 1ft of Augufr 

rucb a ~£ar~ wos fetfen In jfee of Uno ~Ctes; of lLanll 
in tbe Pari (b of Old Malton, Com. Ebor to, upon anll bee 
ponll wlJtclJ 1J..,ann tbe BiuEr Derwent 'bin ufe to tUlt, ann 
tbat the IDefenllant I Augufr, &c. a great tj)(ltt of a 
tertatn anttent Dam, &c. to tubtcb Count there tuns a 
Demurrer, ann to anotlJer ~ount, a fpedal tIlernHf, wbfcb 
foun'b, tbat tbe Billet Derwent tUlt tb~otlgfJ tbe llDartaJcs 
of Old Malton ann Norton, boU) fll Com. Ebor; tbl'p 
fintJ that fittp ~ears {lgo, tbe 191flinttff bnn a 9}!}IH upon 
bis llano, ann thot be f)ath now latclp built anotlJ£r ~iH, 
fi~ ~atl)a lomer tban t{]C t@iace wlJ£te toe antient Wiil 
aootJ ; U]Cp fin'!) toat tue [)efentJllut ban an anttcnt Dam 
bfgbec on tbe fame ~tteam, but in tbe l~arim of Nor
ton, nnn tbat t[Je DefcnlHlllt fuclJ 0 '([tme, &c. nil) puIl 
nomn ()11; Dam, anti tb~rebp tJillrrtetJ a grrltt i>art of toe 
~trl'am, &c. 

{[Oc ([aCe fn fiJo~t f~ uut tbf~ ; A. {Jatb tIDO ~ct£S Of 
ILann, to \l~bjcb Ott antlel1t [[(ilter tunnetb, upon tnbicO 
fJC bUiltH; a new Will. B. bath an anttcnt [)am upon the 
ftlme ~ttel.1m, tnbieb be puUa tlo\l)n, UJI]crrbp a JJrei1t 
W>art of tbe ~tteilm tUttlltnrr to tIJI? ®ilI of A. tg ntbert~ 
en ; if A. mop fJQue £lit 9ction fo~ tbf~ f 

Thompfon fo~ tbe [)efentHlnt ntlJuetJ ! 
~bat tbe ~~c(Ctfpttol1 fet fo~t[) ia uoto, fOl 'tl!1 of tbe 

mature of tbe )Lantl it felf, 3 Cr. 79 r. Noy 20. tl)elt be 
fatlY, be bab tfJZ [[Inter pro ufu & commodo, anti feH~ 
not fa~tf) t1lI}llt diCe o~ tP~ofit, fo~ it map be fo~ watering 
bhl ([flttle, o~ floming bfa ©~Otlntl, o~ otbet fpectal (tlfe ; 
fo U]llt bp pulling tlotnlt tbe IDom, notbfng ig none til 
)l1)~(juOice to tbat JRhJIJt, t[)ollgb t{jere map not be fuffi: 
dent to n~fue UJc Will ; anti tOf11 it umG t[Je (ltoUtt at 
tbi£) ~tme feemetJ moll to incUne to. 9gatllll tbe t9lafn# 
tiff be ettel) febcraI 13ook~, nntl rntlcl1llouretl to 6nf\ller 
tIle mcafoll!l of t{je otbct @litle. Pollex fen went upon 
the ~hJbt tbe IDwnet {Jath tn tbe @>oiI, anti to tbe Wa. 
tet upon tue @)otl ; ann faiD it wag lawful fo~ a S}3,ln to 
ufe bt~ own aftee tuOnt ~il!tner Of plenfrtl, fo a£\ IlClt fjtu:t" 

in,Q' 
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fng bf~ Jaefnbbour; 011'0 tbilt be Dabfllg Iawfuffp errcten 
a ~ilI upon bi~ own ~Otl, tbe t>tberttll3' ~art of toe 
Watet,courfe in an 3lnjUl:p tnbicb oUlJbt to be repairer. tn 
Damflgl?~; ann tbnt bere in tlJiS' ([o[e itO ~~ercrtption 
is necetfatp.: f1)c faib tOat tOe IDefellilant COUltl no mOle 
nap tbe [[later, tban tnbert 31 babe a map ouer feberal 
~enS') !LanD to mp .lontJ, an'll to en 3f (milD mp ILono into 
'flCenements, tbe!' couln (fOP m)? [1[ll1p; fOl t{wt tlJde 
Ji,anil ts tbargetJ tuitb tbe [[(ap, fa bete., &c. but tbe: 
~OUtt feemeb to incline econtra, fo~ tbat be babiUff not 
fet fo~tb tbat be toa~ to babe mater fOl bi~ 9)J}tu, but aile 
Ip pro ufo & commodo, tbere map be: a fufficient [[laUt 
left pro ufo & com modo, tbe pulling Doton of tlJ£ Dam 
nottuftbannbing, anb pet not enougb to ll~tue bt~ ~iIl~ 
Cur' adv. vult. 

The King and Barnes. 

6. THE [)efenbant tuafJ £~communicatelJ fo~ not 
gOlnlJ ann beating Dibine @>erUfce at bis 19urilIJ 

<tbutcb, anti not receibing tlJe ~acramellt at hf9 W'atitl) 
flCburcfJ; anb upon tOe Return of tlJe Significavit, ann 
tbfs £.tp~e[eh fo~ <!Caufe., be comes ann fapa Exoner3 ri de
bet, &c. anti pleahS tbe ~tattlte of 5 Eliz. anti nom 
PoHexfen moben tbot tbifJ is not fOl anp ([aufe etp~r[eb 
in tbe §Statute, fo~ tlJat tbetebp be ta not tteh to tbe 
~atft1) <ltbutcb in tOe one <!tare, Ol tbe otbcr, ann tbere( 
fOle: p~apetl to be lJifcbatgeb of tbe J.!Penalties in tbat 
etatute; fO~ be infillen not tbat toe ~.tcommunicatton 
flJoulti be btfcbargetJ. 

flea lDbicb Sawyer, Attorney General, repliel1. 
'Qtbat I Eliz. o~l1et~, tbat tbe lRefo~t be to tOe WJnrU'f.) 

<!rbutcb, &c. anl1 tbe ~tatute of 5 Eliz. is to be il1tennen 
of fucb <ltburcIJ, a~ tl]e )JDartp tua$ obligen bp l/.,alU ta 
fre~t, lDfJicb tuas tb~ lJDarfllJ (['bUtcb, &c. ann befibelJ, 
(!Cbutcljmartlel1$ can p~crent onlp fo~ tbeir hot coming to 
tbetr W>arifiJ <lCbutcb, fOl (Jotn tan tbe,-, know, tubetber f]& 
goe~ to anp otber ([butcb; but ill <trafe tbe ~att!' fJill! 
pleaneb tn tbe QEccleLiaffical <li:onrt, tbat be ban ffone to 
anp otber ~blltcb, tbfn bp il>tatute of Jac. tbe!' ougbt to 
acquit bim, 8S to tue J1!lenaIties; ann Jefferies mas Itke~ 
wife of e!)pillton, tbat be mtgbt babe plcntlcb it tn R. B. 

4 unn 
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ann ff the !Ittomep ban lIemurreb, it woulD babe been 
againff tim; but a~ 'ti£S, 9!ubgment wa~ giuen fo~ the 
mtng. '(tben Pollex fen took anotber <!E.rception, tnbicb 
tuas, tbat bp tbe @)tatute tbere oUlJbt to be an Addition, 
a~ f~ requfren bp Stat. H. 5. ann tbat bere tbe l\!lartte~ 
tuere nameb A. B. Merchant, C. D. Gent. E. T. Yeoman 
de paroch' de D. whicb fap~ be, goe~ onlp to tbe laft, ann 
fo not tutU; but tbi~ tua~ Uke\\1ife lIffullowetJ. 

Frafter and Progers. 

7· SIR Edw. Herbert arlJUeb tbi£f flCerm fo~ toe @Iafn· 
tiff, ann enbeal.lourelJ to make out tb~ee fi!:bings. 

Firfr, ~bat tbe Iltfng tua~ men intftlelJ to the £iDffice. 
Secondly, 'aLbat (ncb an 31nteteff tutu go to tbe QE~ecu~ 

tOlff. 
Thirdly, 3lf tbe Uno fica )j)ofntg tlJoulb be againll bim, 

pet that the [)efenbant batb no ~ftle, fo~ tbat biB JLet~ 
ters ~atent are boln. 'flI:iS objettet:l, that finbfng bet 
Ideota naturalis & fic continuaverat per Spatium 8 Annor. 
fS ill, becaufe tbf~ botb not p~Ol.le bet an :Jjneot a Nati· 
vitate. 

3/n anfl1lering mbicb, be confiners wbnt the JLatntnouln 
l1e, if the IDffic£ ball founn bet an 9ltJeot from ruch it 
(time onlp, ann takc!l it tbe JLatn wOllin be tbe fame; 
ann fa1'11 tbat tbe tb~e£ [)ifferences taken in Beverley's 
<!tafe ate, of an 3lbeot o~ jf'ool natural, of a Non com
pos bp tbe !Iff ann dltfitation of ~on, ann of a JLuna~ 
tick, tnbicb he fap£$ ate notltHlttant£b bp the ~tatnte de 
Prxrogat1va Regis, anb tbat tbete is in ILatn no ~lounn of 
iDifference betWeen I1n 3JlJeot, anb one Non compos; but 
tbe fole [)ifference is bettueen an lIneot anb a JLunatfck ; 
ilnn tbe JReafon of it i11, fOl that tue lLunatick ;njopfng 
lucida intervalla, mbfcb i£$ a tcmpoNrp ~ure, tbe law 
fees u ~ombilit!', tbat a~ be il1 curen, ann tben refnpfeg, 
fo he map be (Ureb, ann not relapfe, lnbicb t~ a ~~OUl1t1 
of Dtfference in tbil1 Qtafe, but none in tbe other; but 
tbis Jefferies ([bief J]ufiice ntl1 not feem mucb to app~o\1r+ 
9nb Herbert fain tbat tbifJ Jl!)ofnt mtgbt be left out of tue 
<!tafe, fo~ that tbe tiDffice ts well enotl{Jb, ann tbnt tue 
mO~b~ a Nativitate ate not necelfarp; if tbe flDffice batl 
founn bet fatua naturalis, it ban been enougb. 
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9lf toe SiDffice 11e uncettaln, pet it IUfU not fie bofO, 
but toe bea llJall fie taken fo~ toe ILUng : 'leut IUbere tbe 
£il)ffice fa Co uncertain, tbat no -m:itle appearS, tbere it 
Melius inquirendum, but moete a ~rttle appears foZ tbe 
Il1tng, but 'tis not fountl in moat Degree, toete toe fleff 
fiJall be taken fo~ toe Il1fng; anO pet befole toe @tatute 
of Ed. 6. if IDftice oall faunll, de quo, vel de quibus, tene ... 
menta pr~dicta tenentur, pet it 1IJouIll babe been fo~ tbe 
Il1tltlJ, anti be intenllen to be fJalllen of bim; be citelJ 
Dyer 155, 162, 306. 

f!oe Second ~uefiion irl, ]jf tfJe 3!nt~tetl patres to tbe 
QErecutols; tbi~ be faib tuaa not mucb {nUlleti on~ l1ap 
ratber pieltJeb bI' Holt, fo~ 'tiS not a bate ~tuff, but a 
flCru(f conpIrtJ tuito an ]!ntereff, o~ ratber an ]lnterea: 
tnitb i1 'Qrrull incittent to it; anll tbe [)bjeettan tbat toe 
Il1tng knoltnl tbe (!Committee, but !tnotus not mbo map 
be bi~ QJ;tecuto~, i11 tbe Came in tbe (lCare of an (!f~ecus 
to~ of an Qf~ecutol; anti tbnt an <!Erecuto~ of an llEree 
to~ batb tue Dffporal anti o~tlerin!l' of toe ~ffate of toe 
Bra ~effatol, fOl as be repofetl it <itonfillence in tbe firff 
~ren'to~; fo~ tue ~anageUlent of tis llEfiate; fo iliil be 
in bfm fo~ cbufing a fit ~etron to otoer it after f)fs 
Deatu. 

')But Thirdly be railJ~ frbat tbe Defenbant'l1 Letters 
W>atentrl ate botb, COl tbat betlneen tbe Return of the 
§1Dffice m111 tue ~~ant of Letters Jj!)atents, are but I ~ 
IDapg; anl) 18 H. 6. rnaif£;, tbat ttere lbottIll be a ~ontb~ 
fo~ tbat ttt tbe mean m:ime tbe Jj!)atties mfgbt come ann 
tFntJlZt a 'Qrrnbetfe; ann in tbfs <!tafe ttno ~ra1Jerfe~ 
mfgbt babe been taken., one bp tbe 31t1eot, tbat tlJe lna~ 
not an llleot, anti tlJe otber bp allp ~erron bauing a ftie 
tie to tbe JLann; tnbcrefo~e, &c. 
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Malloon and Fitz-gerard; de'Vant. 

8. T HIS <2.tafe baufng been arguen tbe IDap' befo~e 
b~ Sawyer Attorney, tnbofe ar!Aument 31 C~«llJ 

not [Jcar; tbe nett iDil!, it wa~ arguen b!,' Pollexfen fo~ 
tbe iDefenDant. 

~[)e l\!>oil1t~ [J£ mane mere two, tubtcb atife from tue 
nt>~obtroeSl in tbe @>ettlement. 

Firfi ll!llobtfo fs.1, tIJat Catharine tlJaU matt!' b!,' tbe Q!:Ott~ 
rent of tbe ~t«llees, to one tbat aJaIl take upon IJtm 
tbe mame of Fitz·gerard, O~ elfe bet ~(fate netetmine, 
anb go to Letitia, &c. ut fupra. 
~be snueftfonS lucre ttno. 
Firfr, [[lbetber Catharine batb loll bet ~ffate b!,' mar .. 

tphtlJ one that took not upon bim tbe< marne of Fitz-
gerard. " " ' 

Secondly, Jff Catharine batb loll bet (!1;ffate, pet tube~ 
tbet Letitia batb not'Uketnire loff ber.6, b!,' mattptng Frank
lyn, tnbo took not on blm tbe marne of Fitz-gerard. 
]It mull be agreeb, tbat tne are l1>eir, ann mull bane tbe 
lan'b, unIda bp tbts iDecn we baue fOlfeiten it., 

Secondly, Wbetber we babe tl£Ule o~ not, pet unler~ 
1'0« babe 'Qrttle, me oU!Abt to bolil ft. 

ij],{bat pou· argue iltJiltnll u~, tbat tne are "boun'b to 
take Jaottce at OUt W>erU of tbe QContlitfoll, ann tbat bV 
not taktng tbe marne tne babe b~oken it, affect!, pou as 
well as U$3; anD if me are boun'O, pOU are fa too; ann 
pall babe bloken tbe ([onbition a~ \nell aa we, bp pout 
not taking upon pou tbe mame, &c. fOl pon ate \\1itbtn 
tbe )}3~obtro as \nell as we, tnfJ1Cb fS, that tbe £petra of 
tbe 130bp of Letitia, ann cuetp otber t0erfon to tnbom at 
allp '<!l:ime an!,' (!!Saate fiJaU come bp dHrtue of anl' care 
verebp !tmtteD aJall, &c. 

ea!, 1'0«, tbe l1>efra of Letitia arc tbe Brll tbat ate 
hounD to take upon them; but tbe tlll(tnet 111, tbat POtl 
ate other Perfons tbon tbe lllettS of Letitia, anD tberefo~e 
pall ate tuitbfn tbe mrtolb£) of tbe 1}3lObifo; anti 31 can~ 
not app~ebel1b an!, Reafol1 tub!' tbe jfatbet llJouln oblige 
Catharine ann {Jet f!>tl~bann, ann Letitia ann bet il)U£i· 
bann llJouln not be obiigen; fo~ 'ti~ not p~obable be 
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wouln clog bf~ Daughter mo~e tban bta eUler, lUttfi tbe 
JF)~eferbation of bi~ iElame; fo tbat bp tbe Came argu~ 
mellt IDe oUlJfJt to bo tt, pou ougbt. 
~o tbe ~ttle of t{Je Defennant, tbe" fap, 
Firfi', (tbat i)efault of mattce e~cuf£~ not ill (!Cafe of 

.fo~f£iture; fo~ tbe jfatber batb not p~obtnen tbat Jelottc£ 
fiJoUln be giben ; anb if be ban tntennel) tt, be 1110uln babe 
none it. 

Aofwer. ~bfll f~ fain upon a @)uPPofitfon, that tOe 
)Law wouln not babe mane a .Jfo~fettute tnitbout motict, 
fo~ if it \1H19 a jfo~fetttlre witbout laotiee, tben tt ban 
been neenler~ to babe o~neren, tbat Jaottce tlJall be gillen; 
fo that to argue from bence the lLaw, it muff be agreen 
'ti.a no jfo~feftttte witbout Jaotfce. 

Secondly, 'QLbat as POll take matice of tbe <!Effate pOll 
babe, fo pou muff of tbe m.ualftte~ ann ~etms pou bctbe 
pour QJ;f1nte upon. . J 

A of were ]f tbiG tna~ not tn the <[afe of an llJefr ~e 
a«rec5 it, fo~ taking a~ an I!>ett (be ougbt tu babe JEla
tice; but U9 a J1!)urcbafer, as be take~ .)6otice of tbe Qf!' 
fiat£', fo ottgUtbe upon b.1bat tterms be batb it. 

Objection. . ~bat InlJ£refoCl1et ~otfce is requffitr, tbe 
)LaW appotntJ:Hl tarrroll to gUlf it; but bere no ~etfon 
is nppotnten to giue ~otfce, fo infet no .eotfce ts rc
qu flit c. 

Anfwer.Denfes tbe e>uppolitiol1; ann dteb ropbarn'~ 
<!Cafe, mba netatnen one aftet the Dftrolution of @atlioc 
meut a~ be bearb, bp incertaLn Bumour, ann Dffcourfe ; 
pet llJall be e:rcuftb, tbougb ltO @etfoll was bounn to 
gibe tim mottce t @o tn tbe <!Common ([afe of one keep# 
tug a Dog u[cn to kill ~beep, be aJaU not be Hable, 
till Jaottce giben; pet no one bounD to !Jil.1e bim Jao .. 
tice. 

~eA;t be cottfil1creb tbe autbo~itte51 urgeb on tbe otbee 
~i'oe. 
~g to tbe Ql:afe!1 of JElot{ee in flontraff£,;, thep come 

not to tbi5 (!ta[e; but tbe ~otl1t as; to .mottce if1, ltlbe", 
ther a Qtonbttlolt, o~ conbitionol Limitation, tball nf
tetmfne tbe ~finte wttbout particular Jaottce tbereof 
giben. 

lPe faib tbat Corbet'~ ([afe in tbe 4 Rep. comeJJ not 
to tbt~ <!Cafe, ann put tbat Cltafe, &c. 'l5ut ltlbere toe 
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QronDitiotl ilS fo~ tbe 13enefit of an J1)dr, to tJefeat tbe 
QI;l1ate of anotbet, tbete tbe jpeft mull take matice at 
bill taeril to perro~m it, if be 'Will babe QtJbantage of it ; 
anb etten 8 Rep. 90. I Inft. 2. I 8. Conditio beneficiaIis 
quCE Statum confiruit, benigne fecundum verborum inten
tionem ell: interpretanda; odiofa qu~ Statum defi:ruit 
firitle fecundum verborum proprietatem efi: accipienda. 

Jl)e citen anb put tbe QI:afe of Ca?far ann Spring, Jones 
389. Winch. 109. ann Rol1, Condition 415. which are 
aBbut one Cafe; but come not to this Cafe. 'firbe <!tafe 
tbat (omea ni\Jurff to tbia <[afe, fa tbat of I Cr. 576. 
1Dbet£in tb~ee ~bfn~a ate ntljungetJ, Firfi, 1Becaufe tbete 
beinlJ a lSoffibiUtp after a );)oftlbtUtp; ergo, &c. Secondly, 
')5ecaufe tbere wa~ a line ann .tlon,cIatm. Thirdly, Jaa 
JaoUce necetfarp, becaufc no one appointeD to lJ1Ue mo
tice. ga to tbe firfi: ann third ~ointg~ tbe l)5ook rap~ 
tbe Qtourt tllO£S not alJteelY, fo tbat i£S no autbo~lt1!; o~ 
if all!" it t~ againtl pou, fo~ tbat mag a Remainner, 
ann fa be in JRemain'bet bount) to take .motiee, &c. 

fO~ tbf QI:afe of Fry ann Porter, tOe autbo~{tp tberc .. 
of hi lJtcat, anlY tne (ubruit to it ; but it come~ not ta 
out <ZI:afe, becaufe tbete tbe [)cbife iss to one tnbo tnU£\ 
not ft)eit, hut we ace Jl)eit; tbete tue {)ebifce eouln babe 
no '(titfe, but bp tue mill ; but tne balle a ~tt1e tit tbfg 
Qtafe, \nitoout tue ([onbepuncr, tllbicb pall woUlD nee 
firop hp tue ~on\.le!,anee: [[{e are in a~ ftJett witbout 
tbe ([onbepance, ann in a bettct <[onnftiolt tOan 'Wftb it ; 
ilnn tout \nOtre one 16 to fo~fett an Clfffate, EoUce Gugl)t 
to be upon a Deuife; be etten Palmer 164. 2 Cr .. 56, 
617· 

Frances'S ([are i~ not attoineD bp faping t\llo W)ofntSl 
lucre aDjungen, but that one llJas fufficient to grounn 
toe 31unlJment UPOlT, anb tfJetefo~e tbe otbet not of 
WellJbt; but tota WOUnl take a\Dap tbe autbo~it!' of 
ull ([af£~, tllbere mo~e tuan one 190int is refolbetJ. 

ftlJh, ([afe of Frances meets \nitb our QCafe in eberp 
I\!>oint, ann tbep mere no mo~e bounn to glue motice than 
tn tbis;, fo tunt it is a fult autbolftp; ann in Fry ann 
Porter'~ ([aCe, bl? tbe Eame of Fry anll Williams, (ttJbicb 
fee Pollexf. 10, I I, 12.) au fbe 3l11'One£S nin agtee tont 
@otnt of Frances'l, ([are; fo tbat Frances'a QL:afe (fanns 
not onlp upon ita OUm Qutbolltp, but upon tbe autbo1itp 
Cf tb£ 3111nJJe~, in Fry anti William'S QI:are~ Hale Chief 
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JufHce fain be fi)ouU.l make no Doubt of it, if ,tt ban 
becn an J1)eir at ILnm; but fap tbel', POll ban Jaotu;e. 

([[{betber me ban Jaottee o~ not ffanns upon tbe <r1er~ 
tlttt, tvbtcb be reef ten ; nom tbat fi)an be fufficient Jao:: 
ttce tnbicb llJall tnfo~m tbe Jj)attp l11bat to no, fo a~ to be 
able to petfo~m \nbat be fS requireb to no. 

lin tbta ([afe llJe lUas toln llJe muff mattp lUitb tbe 
([onfent of arrullee~; but tbiB lUaa not bp anp Wlerfon 
certatn, but onlp general Dtfeourfe; neftbet 'Was 1IJe toln 
mbo were tbe ~ruaee~, fa aa to finn tbern out to babe 
tbeit ([onfctlt. 

dtpon toe [~lIJo(e be tbinka tbe!' babe tbe autbolitp. of 
tbefe twa ([area fo~ tbem; anti tbnt aa tbep baDe a (Joon 
~itle bp JLaw, fo be bopeg it ts a better in (!fqUitp, fo~ 
tbat tbep ate fJ>eir, ann babe been JJutltp of no Default, 
lUbetcbp tbe (!faate fi)ouln be taken from tbem; fa p~aps 
tbat tbe ];ungment map be affirmen. 

Cur' advifar' vult. ann aftetwatna tbe Cltourt lUaa una:: 
nhnoufip of an IDpinion tbat tbe 3lubgment oUJJIJt to be 
affittl1en ; ann fain tbel' couln not bilHnguifiJ tbt~ QtaCe 
from Frances'£J QCafe. 

In Chancery. 

9· A' B. batb tb~ee Jafece~; one of tbem take~ Il>Ud= 
. bann~ A. B. tlebifea a !Legacp to tue J1)usbann 

ann d[tifc, ann tue otber Jateces equalll'; tbe Quefrion in 
Qtbancerp lUaa, tnbetber bert fi)ouln be tb~ee l13art$ o~ 
four; urllen tbat being Tenants in Common, tbete 1IJouln 
be four )l!)arts, ag Itkewife tbat fa it llJoultl be anjUtlJJel1 
tip t,be Civil Law; ann tbat in Qtbancerp tbep gobern JLe= 
gactea b~ tbe Rule of tbe Civil Law, unlers lUbete tt Df: 
teCtlp cOlltratlitta tbe Common Law; but it lUaa rulen bp 
North Lord Keeper tbat tbere llJouln be but tb~ee l}3art~ 
ann tbat l!>uSbanb ann Wife fiJouln take but a~ one @er: 
Con acco~ning to tbe Jaule of tbe Common Law; ann tbe 
tatber, fo~ tbat tbe !LeIJacl' bere lUaa gillen in Refpect of 
tbe [[life, ann not of tbe f!lu~bnnn alfo. 
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Naben and Miecock. 

I. THE @Iafntiff fl~ougbt an Aaion fur Cafe fo~ 
tbeCe mO~'OS;, Thou art a Clipper, and thy 
Neck {hall pay for it; upon a ~otion in at. 
tdf of 3lu'Ogment, Jones Chief Juetice, Le-

vinz anll Charlton were of IDpinion, tbat tbe [UlO!'OS 
ltlcre actionable; fo~ tbollgb Clipper fa general, ann matJ 
be inten'Oet. a Clipper of Wool., Cloth, &c. pet tOe fof~ 
lowing mo~'Oa per Jones ann Charlton ll)ew it to be tn~ 
ten'Oeti of Clipping, fo~ tnbtcb be tball be bangetJ, anti tbat 
thy Neck {hall pay for it, implieS aB mucb. Levinz beltJ, 
tlJat tubetber thy Neck {hall pay for it, implies a~ mucb 
a~ tbou ll)aU be bange'O, o~ not., o~ ontp tbat be lIJall be 
ret tn tbe w>mo~p; pet tbat it tuaa a ~cantJal, an'D oHion .. 
able: gnll be fat'D, be mas fo~ fncouraging {lHfona fo~ 
1r[1o~'D~, an'O fo~ taking mo~'Og in tbetr natural, genuine 
DUn ufllal eruCt, anti (ommon <lln'Dcrffallbing, ann not ac .. 
COll1fnJJ to tbe mitt)? <l[:onfiruffionSl of lLaWpetS, but ac~ 
cO~lJil1g to We app~rbfl1fion of 13p~@>tan'Der:1, &c. ann 
mO~l1S ace tbe totbet to be mane acttonable, fo~ tuat a 
verbis ad verbera i~ ufual, ann ~£n ttltll tfgbt tbemfelue$S 
b1' :1f o~ce, lllhen tbep cannot be tigbtetJ b1' }Law; not pet 
tbat EllerI' iDle mt!~ll 'Will bear an Qction, a£i Son of a 
Whore, Rafcal, &c. ann tIJe lReafon tbet£of iG, fo~ tont 
tlJ£ 15p:~tall'Oeta fee tbem to be [mo~'Og of Il)eat, anD 
fo tIJe <!enure hl btfible; but wI)cn fucb fltbfngG ate laID 
to one'fl ([barge, tubeteof n 'JB!'~@)tantJet cannot knotn 

tnbc#' 



Tenn. Trin. 36 Car. l. C. B. 

tubetbct be is guUt!', o~ not; anll !'et ate maUctouUP 
fain tnben be t!j not gufltp, tbefe ougbt to be tnrouragetJ ! 
gnn a <Zeafe latell' anjubgeD bettneen Walker anD Beavour 
tna!j citeD, wbere tbc ~lo~Dg mere~ Thou art a Clipper, 
and {baIt be hanged; mbtcb were abjUtlgelJ to be action· 
able. 

+ Herring and Brown; devant. 

2. T HIS flCafe wa~ argUtb tbiS ~erm bp Finch eO.: 
lictto~ fo~· tbe tE»laintiff, ann Pemberton fOl tbe 

i)efentlant. II niD not bear tbe fira ~att of tbe Solici
tor'!j 9tgument; but be maDe a DIfference betmeen a 
jfo~fetture committeD b!, tirenant fo~ fLffe onlp, ann be: 
tween an aCt (ommitten bp bim lnbo ts ~enant fo~ lUfe 
ltJitb @otner of Retlocatfol1; fOl tbe lReafon of Jro~. 
feftute in ~enant fOl lLife, bl? making a .Jfeolfment, 
&c. fg bf~w>~erumptfon fn tlofng an alt, in iDifaffitmance 
of tbe JRetlerfion ; anb tberefo~e if be join tbe Mire UPOlt 
tbe mete iRfgbt, tbougb tbe J;>lafntiff bO not tecobet~ 
ptt 'tig a jfo~f£'ttUte; but in our QraCe tbe <!Eaate fa: 
JLife tuas accompanten lnitb a leatner of me1l0cation, fo 
tbat be was IDltlner of tbe JL'antr, anb tbe act tbat be 
llotb, tg in ~utruance Of bfa IDwnerllJip; \tlberefo~e ta 
confitue tbat to be a .Jfo~feitUte woulD be e.rtteam batD, 
ilnll erpecfall~ lllben tbe Declaration of tbe dtf£~ come~,' 
Il1bfCb llJaIl be taken as one qtonbe~ance, &c. 

Pemberton. lit is agrceb tbat the gine alone lDftbout 
tbe Deet!, 1l0~ tbe Decn mftbout tbe Jrinc, couln not babe 
e~ecut£tJ tbi~ Jj!loW£t; but tbat lDbtcb is content1eb fo~, 
flY, tr)at tbe~ llJall be taken togetber~ & qu~ non profunt 
fingula, junda juvant, fo~ tbat tn tbe <!fpe of tbe lLalU 
tbep ate but one <Zeontlel'ance. QtUl tbe iDeeb of Dechl: 
ratton came, tbe <!fffate patTen bp tbe Jrine alone, fOl a 
jfitte of it relf f~ fuffictent to pars an <!faate, tuftb tbe 
gmffance of anl' otber QCollbepanre; anb fo ft appears 
bp tbe l\t>leanfng of a Jftne, tubfcb i!j, Quidam finis fe ]e· 
vavit; ann tince tbe @>tatute of mfes, it beaS fmmebie 
atclp ; ff no <!Confibetation, tben to tbe mfe of tbe <Ito.: 
nufo~; if a ~onllt1eratta", tben to tbe mfe of tbe ~Ol1u: 
fee: g un ro~ tbe muicknefs anti (!tfgout of tbe IDperatfofl 
of a gine, be etteb 4 Rep. 71. 
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I)Je nsI{cn tOe Renfolt, lllfJP 11 Quid juris cJamat linl not, 
fine!? tlJe @)tarute of ([1fe~ lllbcl1 a 1fine ia lebtell to flit 
<Itfe f wop, bectlufe of tbe IDutcknef~ of itf; ®perotloll, 
ann ttg illefiing. 

t1>e liketnife flaken., lllI)p a 15argnfn nnb 0ale cannot 
be to an illfe, but fOl tbc fame Reafon r anll tbere be Caps 
are fuffictent ®lounna to tnarrnnt tim to concIube tbat 
tbc Qf11ate tierra itl1m£tliatelp bp tOe .line: ]f tt lTJourn 
expec.l, after lebping tbc fine, bow IOlllJ fijoUID ft £,tpeff r 
fo~ a [[leek; \Ubp not fOl tmo ~ lllbp not fOl ttuo ~ol1t[Ja r 
lllbp not fo~ t\110 ~eara ~ if tm a DeeD of Declaration, 
botn if tl)ere t1)oulO be no f)eetl ~ lit Ceemg plain tbat 
tbe ne~t in )RemaintJet mfgbt babe pleal1£l1 tbe Jfiue lUiHl 
to bta [tfe, ann tbcr£fo~e ] bope 31 babe ~~ounl1 enou!JfJ 
to fap tbe Qfftate patfen befo~e tOe 31nnenture, if not, ill 
lnbom t1)all it be itttbe mean 'Qrime, not in tOe ([oIlUree,) be 
ia onlp un 3lnllrument') anlJ tbc @>tatute e:recuteg all out 
of IJtm~ tl)cre being no (!Confineratton; tberefole it muff 
be tn tbe (!COltUro~. ([be nc~t Ql1e!l:ion is\ if tbe t\!lotner 
of Rebocatton be 'Oefitop'tl: Il>e faill, tbat a )potner of 
JRebocntion couplen \1)itl) an Q1;ffatr, tg fucb an IPeretJita. 
mrnt, il$' fa l1effrop'n- bp n .JFillC, Ol a feoffment, -fo~ ti:: 
\uzrp is of fa bilJ{J a moture, tlJot it e~tillgutfiJea tbe 
~o"ller anl1 aU ([faimgjl1 bim tbat makes it, I Rep. I t I. 

@)uppofe ill tbi!3 <!tare at 15ilt, ~it John Williams attn 
Cary batl joincl1 in n Jreoffment; a9 ttl Albany'a QCafe; 
tum anp Sll~iln fap tbig bnn not lleftropel1 big ')l:)ollleC., a~ 
mutb as tbilt btn in Albany's (!Cafe ~ mill n feoffment no 
it; gnu wtll not a jfine; gun if tbe ll!>otner ban been 
'OctlropetJ bp a jf eoffment, Will a fubfequent lOeen retJibe 
it n rrB tn. _ ' 

1But 'tt~ objected, 'Qtbat if tOe Jlntentfolt of tbe t~Br~ 
tf£~ fiJall appear to batle btcn, tbat tOe <!Conuro: thtelll1eD 
to babe fJie lLanll again, batlfng a ~olllet obet it, tben 
POUt Lordfhi p will otJer.look aU mean <lI:itcumffaltccl1. 
Anfwered. 315 tbere anp 'Qt:bing bere tbat ta not in Chri
fiopber Digg'a <!tafe, pet tbere it tnJultl l1ot, be ban W'o[U: 
er ouet tbe 'JLantl, ann intentlen to babe it aIJarn, pet 
(outtl not. . 

]If it be fa, t[Jat tbe Qfllate if.) altereD bp tIle .fine ll~ 
lone, without anp Deell, anO tbe llDo'roer of iRebocation 
~one, tben tbere \tla~ no ]l\etlocation at all, antl t[J~ .!rille 
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1tl~OUlJbt a fo~f£iture ; ann if toe iRematll'Oet#man bun rnter: 
eiJ, UJal! toe [)eclaootion purge tbe jfO~fettute. 

Objection bp Williams, tbat 'tt~ not founn tbat 
tbe .rrttU~ tua~ Icllien to ettlngufllJ tDe @otuct. 

Anfwer. ''(lCf~ true, but \lJben on act i9 none \l1btcO 
omountg to an <!E.ttil1lJuifiJmcllt, fi)an tbe ([ourt inquire 
lUbat wa~ tbe 3lntentfon ; tbat woulD be barn; wOat Jinten= 
lion no to aPPEflr in Albany'£) ([are~ 01 Digg'S'S <!tafe: 
~bat tubicb ts tbe gteat ObjeCtion is, 
~bt1t tbougb tbefe of tbemrelbe~ woulil not make it 

IDeclaration, pet togetbet tbep balle all tbe 'lrircllmftanc£SJ 
requiten to make a 1Rebocotioll, ann fa it amollnt~ to a 
l\cbocation; ann fOl tbat Gibbon ann Lee ann Scoop' fS 
<lellfe~ ate cttell, &c. mofcb be agreeb to be goon lLam. 

')But be put tbhl l)ifferenre, wbere an 9ff ts wboHl' 
impetfect of it felf, but i~ to rec£lbe tt~ ~£trectton from 
a fubfequent act ; tbete of Jaeceffitp tbep mull be taken 
a~ oneinttte Cll:onbepallte, aa Cll:obenant to, fuffcr a )Reta
betl', o~ lebl' a Jrine; lUben it i~ none, it is; but one <iron" 
bepanc£; fa fs a QtOUetH1l1t fo~ furtber ~UrurallCl, anQ 
atTurante after mane. 

ann tbere i~ no 3!l1congruitp, tbat an fmpetfrtt ([binI 
fiJouIb waft fo~ ftfj l1!'erf£ffion ftOtU a fubfequent aft, fo~ 
ttotbfl1~ pa1fes in tbe mean 'fiCtme; nnll fa is Seymor'S 
'-!Cafe, 10 Rep. . 

')Sut wbere tOe firft g ct is; of fUfficient abilit!, to pafs 
all <!Effater· tbe law tuill not ctpeCf a future £let, tbougb 
to fame cllnatetall~lurpore~ it \l1otlltl paf~ it lltong£r; as 
in Seymor'!.1 ([afe Itkemtfe. 

~e acknotuletJg£b tOat tu{)Ctlt manl' act~ are none, 
fame fo~mer, ann fome later, anti all fuffitient ; that b£~ 
tween tbe- ~attie£) tile!, are goon 'a£) til Cromwelr~ ~ore, 
ann fbaU be neemetl a£) one Cll:Otlb£ponce. 

')Out 05 to a @>ttaltg£r'~ 3lnteteff, wben it comes to 
be material bp mblch IDeel1 it patres, o~ if bp OIlP, tbe 
<leouets babe contlneretJ tbem apatt fo~ anbnutage Of a 
~tra"!Jer; as tn Hind'£) ~afe, 4 Rep. ann tbe like tua~ 
in tbe ClCafe of Seymor wben it came to be confitJeren; a~ 
to tbe )Remafnner, it tulU, cOlltlller~ bp \tlbtclJ of tbe 
IDeenfj ft patTen; tbe ClCafe \DiU be fo bete. ~f !'OU ban 
~~. John Cary ann @)tt John Williams bere, pOu mouln 
take tbem a~ one qtonuepance; but hlbcn POll babe a 
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Stranger POll tum take tOrm apart. '~i~ but ft jftttto~l 
in fLam, \nutCb tnill not tno~k a mlrong to i1 tOteb Jj!)er" 
ron; aa to Dowman'~ <!Cnfe, be faib tuat lllitHout Doubt 
Wben toe l~artfea babe been fd tmp~obftlent as to febp i1 
Jrine tnttbollt beclarittll' an <rIfe, tOnt t[Je Dern after tt1flI 
be i1 @)hJnification of tlJe 31nttrtt of tue ~atties at tbc 
'ctime of leupinl) tbe .trine, al1n tbep tuill be elloppeb to 
rnp tbe contracp; but pet be taitl) tOat 1500k fap~ tbcte 
map be on abetment againff rutb DeclaratiOn. 
. I1>e tl]inkS be mnp !Jrant tbe atltbo~ittes Ot1 tbe otber 
@line, ann a~ to Wixfdn anti Gatret'53 ([afe it btffer~ from 
tfJifj ; fo~ in tbat ([afe tbere couIn notOing pa[fj bp tb~ 
Deen befo~e tbe .trine, &c. but bete it map b£to~e tbe 
iDeeb, ann tubp it tboulD i53 n I1\tbl11e; ·ti~ true tue <!Court 
fJatb gcn£rallp JRegarn to tbe 31ntentfoll of tbe ~arties 
as in Bredon'S Qtafe; but bere is tbe ]ltttereft of a tbtrn 
~etron to be bebefietl, ann llJall tbe ]jntention bere CUet 
tome in 31true f it cannot; tbet£fo~e it muff be tubolJp tn lt 

fignificant; tbe qtnfc tlantlt; tingle of it felf, anti is not 
Itke anl' otber €are; l11betefo~e be Plap~ ]utlgment, &c. 
Cur. advifar. vult; anti nftettuartls a'Ojubll'cb tbat tbe 1j)otnet 
of iRebocatton tua~ e~tinct accollling to tbe ar~ument of 
Po)]exfen anti Pemberton; but tbfs Judgment Was reverfed 
in tbffS J;>oint tn tbe Exchequer-Chamber. Hill. 3 & '" 
Jac. 2. per fix Judges again(\: two. 

Anonymiis. 

3· 0 N E feifel1 of ail ljOUre in .JTee, cente'O a 13arn 
anti ~tilble of Parker, wbich wag in tOe [)ccu" 

pation of Parker, tOll'etber witb anotOer lP~ufe, an'D tbiS 
t~. ltJas ~enant to fo~ II i@ears; an'D tben be bOllgbt tbe 
1;atli ann ~tabIe, an'D occupien it lnttb bi·~ antfent {i)oufe~ 
ann tben be purcOafeg Parker's HOl1fe~ arter tbiS be 
makes bffj maUl, anb 'Oebifefi to bi~ [[life tbe ~etrua~e 
lnbere be tben t11l1elt, anll tbe i@nrna, QDattlen~, ann [)ut. 
boure~, witb aU Qpputtenancc~ tbereunto belolt!Jfng fo~ 
ILife, ann after to bf~ ~0t1. gilD tf)cn be furtber gibes 
to bfs MUfe aU that ~e(fualJe 01 ~el1£tnent, lnbicb be 
puttbafen of Parker, tnitb tbe ~atb£n~ nntl oUJer gpPUt= 
temmers, ilJl tbcp are fitunte tn B~ in tbe 'Ql:~nure anti 
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i)ccupation of A. B. C. &c. fo~ bet ILtfe, anll after to 
fJfa iDauJlbter; ann tbe Quefiion upon a fpedal Verdier 
lUa~, mbicb of tbtm flJoulD babe tbe 13artt ann 0tal1lc. 

Holt arlJuetl tbat tbe 13arn antJ @>tabfe paffen a~ ~art 
of tbe li)oufe in l\t>otreffiolt, beraufe tt ill nom become t1!Jilt't 
of tbe J!)oufe; fOl if one batb an Il)oufe, ann putcbafe 
JLanlJ to it, ann maltr5 it a ®arben, ann laps it to big 
jpoufe, tbo' it were not o~tgfl1aU1' belol1gtn~ to bt~ lPoufe, 
it is now become @art of bi~ ~etfua!Je, betng o((upten 
togetber l1lftb ft, bp one toat ban a permament (!Effote in 
tbe lanb, 2 Cr. 12 I, 122. aull tbe dIfitllJ it ann eEnjoptl1[l' 
it togetber is a fufficient )Reputation to make it pars fo~ 
il!>art of tbe fPoufe, ann all )fr)eople lUiIl take it as Dart. 
6 Rep. 65. I Cr. g08. Sid. f 90. 

fpill 31ntent was tbat tbe 13atll attn @>taWe fiJouln paC£j 
lnitb tb¢ flJoufe to biS @>Oll, fOl in tbis ~art of bil1 
mill, be futtb and all Outhoufes, fo tbnt tbougb ~er.: 
ruage in etrHfnefs.; of !Law tutU carrp ~atll~., 'll3nckfinrs, 
ID1cbarn~, 'matn£;, ~table~, &c. pet be abllel1 IDutboure~ 
to make fJi!$ 3l11tentiolt plain; ilntl lUben be bebifea tlH: 
otber i1Joufe, be omit~ to fap fJDutboufes, but faps in tOe 
'€ £llure o~ IDccupatton of A. B. &c. anll tOe 13arn anti 
etable were not tbcn ill tbe fttenure of A. B. &c. lUbere., 
fo~e be Plapeb 3lubgment fo~ tbe Plaintiff; 'tlUas argueD 
fOl tbe i)efenllant b1! Pollexfen; but the Court clearlp of 
£Opinfon aJJaintl bfm, nnb atJjungen fo~ tbe Plaintiff upon 
i1 fpecial dletbUf. 

Anonyn1US. 

4· Elaro~ nmlJn£lJ upon a Jru'Ogment in an infertol 
([oure in lrelao.d,. anti 1!utl.gment tebrrCeo; fOl 

tbat tbep lleclarell b1' '15111 In Cuftodla Marekha-lIi, &c. DUll 
tbe QtOlltt tunuUJ not allow it to be arllLlftJ. 

Bradwell 
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Bradwell and Carter. 

,. T HIS tuns a [[1tit of <.'ftto~ out of C. B. upon it 
]ut'lgment tucce, upon 0 fpulal <Tlcrllfff, tubetein 

tbe ([afe ttHH; tbtu;! ~it James Bags beCame 9ccomptant 
to King Charles 1. ann after acknotuletlgcn a at'coultt~ 
3'ifnCc, anti tben Ob; !Lantis:; atc ettentle'O at tue !ltfng'g 
~uit, an'O after tue mflllJ IJrallt~ tOe (!];rtenr to A. B. 
nnn ots fpetrs; ann afterwarns tOe At} of Ohlivion i£$ 
malle, ann tben i~ tbcre a ~tHt in tOe Exchequer. mro up, 
On c.!tonfeffion of tbe attomep, ]utlgtl1cnt tbere tg rribtn; 
tbot tbe <!Cttent be btfcbargrn; tnbcrrupon tue ([anufee 
tntF!'a; ann if bfS (!fntrp be lawful i~ tbe Queftion. 

Firfi IDttcffton bere if;) 3lf tbe Debt be barren if!, tfie 
act Of' ~acUament f 

Secondly, Jlf .it be fo, being gral1ten to a t6irl1 ~Ctrolt 
befo~e tbe act of' ®bltllion came. 

Thirdly, J1)ctn fat tbe Jlungment itt tbe ~.tcbeqtler af" 
frttg it. . 

J1)e CaitO tbot tbe Q(f batb bifcbarllcti tl}i~ Debt, anti 
tbat artfcJ$ from 5, 7, ann 10 lSiltagrapb~ of tbia get; 
which fee; be ctten tbe 2 R. 3. 8. I I H .. 7· 10. Hill. '5 
& 16 Car. 2. Rot. 684. Lock illln Hhhrington ; , (ubicb 
fee, Sid. 264. " 

~11 ~:rteltt make~ no alteration, fo~ it remains a Debt 
lHIt ; ann if tbe Debt be releafetJ, tOe ~J;tel1t ralts. 

qrbe JJrtat Doubt tfJ upon tbc Icth Paragraph, ann tbe 
~~cept{on tIJcrein, but be wouln ~ntJe it crpIn{urn b!i 
13 Car. 2. cap. 3. 13ut blDetbet tbe ®~nl1t abet batb p~e" 
bcnten it, o~ not, pet be takes tOe ~~ant it felf to be 
botb; fo~ tbe min!J grlll1tinlJ to A. B. ol1b Of£) fpcirs, 
not takinlJ faotfce of bt9 Debt o~ (!frtcl1t, (JC fa tJeccluCi);
ann bei~t!J llecetben in Jfflct o~ tn lutu, Oia ~~llnt i$ lloitl. 
I Rep. 53. Hob. 230 • 

Jlf tue ®~allt .of tbe (f.rtcnt be \loill, tr)cn 'tis batten 
b~ tbe ~ct., if goon, tbougb it be grantr!l obrt, it re~ 
mOing a Debt aiU ; fo~ tbe Debt ig one flCbtng, CillO t{Je 
QJ;):tent fa anotbet; fo~ a common }perron map tJrLlnt 
lLann cttenbe'O., but not tbe iDebt, betnufe 'tis a Chore' 
in Action: ~ttppore tbne tuHe general ['lIO~'09 WI]lC{j 
wouln (nrtp tbe iDebt, ~tt being 9!fJattct of l.Slcro!J«tiUf, 
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it otlgbt to be partfcularIp etp1rtfetJ. Com. 33 6. Hob. I4~, 
J 44. 'QCben tbe grantfnll' tbe lLantlS obet mill not be an}! 
~tntJ~al1ce, but tbe JLUng map bat tDe Debt. I Ct. :2 14. 
Jones ~~8. 

Thirdly, ,0uppofin« it not gone, pet tbe <!E~tent is 
not biftbargcn bp tbe $utlgment, tubtcb fo long aa in 
jfo~ce~ pour Lord£hip Will take fo mucb floUce of it, as 
flot to controbert ft. 

Pollexfen fpeak~ fira to tbe 3Ju'bgment in tbe <!frcbe. 
tIuer, \tlbicb be tbihkS affeB~ not tbia cztafe; but tbe 
([ohfrmon of tbe attomep leabr~ it UP0lt tbe fame .JF'oot 
ita it tuaa, tbat i~, it remains intire to be confillereb lUbe:: 
tber parboneb lip ttie get of fJl)blitJ.fon, o~ not; tbe CEon. 
{emon of tbe gtto~n9' notUlftbnanbillJJ.. , . 

J1>e fain be UloulO not tontrotJert,wbetbet tbe Ilttnlf£C 
QDlant be goon oi not, Ol lUbetber if be granta tbe eft., 
tent, tbat pet be map not parbon tbe Debt, but takes 
tbem to be as ~~. Holt Caps. . _ 

l'j5ut the Point is, [[1betbet tbe Dellt o~ <ZEttent UPO!1 
it be parl10netJ o~ not bp tbe gft of J1t)arliament. 

(tbo' it be true tbat tbe ~itle of tbe ~Iantitf be PJececc 

bent to tbe Ql;rtent fn tbeQl;tcbequet, pet J. B. became 
9ccomptant to tbe Jl\ini long befo~e tbe Jl\ecogni1ance 
DcknOll1letlgeb., < 

lif anp €:bing tn tbe act tiitcbarge tbe Debt, it mull 
lJe tbe «lauCes; mention£b bp ~l. Holt, anb tben tbe next 
Quefiion tutu be upon <!tonftrulffon of tboCe <!tlauCes ; anb be 
foftb, tbat tbep llJall not be taken ac(o~ning to the gene~ 
tal mOl'bp; but Sum or Sums of Money ll)all be taken 
(If like mattire, with Penafties or Forfeitures, tubtcb muff 
be meant tn melation to tbe Writs, tt bdng tbe 3lntent 
(If t~at get to burp in [)bti\lion all 'aCbilig,s rdatfnlJ to tbe 
mebellfon; Co tbat Penalties anll Forfeitures milil be meant 
(If Penalties anti Forfeitures inCUrreD b~ JRearou of tbe 
3R.ebeUion ann alf£J, 31nttufi,ou~ nun ~tTences committeD 
in tbat ¢ime, anb n'ot to Debts nue to tbe lUng p~ece:: 
bing, no mOle tban if tbe ~fnll bat( pawneD 3lefuel9 be~ 
fOle tfJc' ([fat, anti tben tbfS act bab come; it fiJalll10t 
be fnteon'en to be meant of J:)ebtSJ o~ Sumo DUe to tbe 
Jltfng upon fitcb .iccounts. ~be ¢nCe of Lock anti 
Hetherington betn a long iOebate, ann Windham Jufiice 
Inas againtl tbe JRefoIution to tbe fall; ann if it tuas a 
Q.uefiion tb~n) tDbetbet ft iDebt t1Ue to one FelQ de fe, 
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ann fo~fett£n nurfnlJ u]£ [[(nt, were pat'Ool1ctJ, it mauli) 
be mucb mo~e bet£', mben tlJere i~ a [)ebt nue to tbe 
fatrtlJ befQ~e toe [[tat; attn tit toe Cll:afe of Lock it lnn~ 
mitfJln tlJe [[lo~n!J Forfeiture, &c. 1 Cr. 349. 

13ut fuppofe the general [[io~n~ ffJouHl (Olrtp~e.benll it? 
pet be takes it, trJilt toe <.'ftception batb e~cept it, anti 
tbercof tfJe [mo~na arc, &c. , 

~boulJlJ tofa go furtbet, anb be an gccount ffaten, pet 
tbe account betn~ e~ccpt£n, nil ttbfl1g~ tleprntJing upon 
it ate etccpten ; ann fo~ tbi$ be eften 6 Rep. I j. 13ut 
fap tb£p tIJilt fa not a gcneral <[laure, but !1oeg to fucb it 
~tme. llrbe £nuetlion fa, tnIJetijet tbut <lE~ception til 
30 Jan. 164'2. goe~ but to a later <ZJ:laufe,bp tbe ]nterpa" 
fition of tOe mO~ll51, o~, &c. 3/t f~ it ~faure bp it felf, anti 
tbe @)ubjett ~atter llJeltHi it, fo~ @equeffratiott£s began 
nbout tunt firime; fo tbat upon tue \\1bole 9@atter be 
Plap£i tbat 3lut1gmetlt map be nffirmen; ann it tuatl af" 
iirmeb. 

Lemon .and BlackwelL 

6'F Rror 'upon a 31ubgntent fn c. B. ftt Rep1evih, ruber~ 
J tbe- Qrafe mn!), John 'Canon (ctfen of tbe ~ano~ 

of ~Iackden, tubicb 19 Jao. confiffeb of ~et\liceS, lle" 
mefR, attn aft!' Qroppuoln f!cnement!), nita rrtant to Rolt 
tbe ~otet!' oJ t~ent!' of tbeUl, &c. antJ aftertl:1~rlla 4 Cr. -
I. tltO confirm 'bf~ fOlmer ~~Qnt, anll granten the ~ofetp 
of tbe Wanol. Rolt'~ <!ftlate came to ',M. Canon'~ (!fffate 
to N. outl tbep boln a <!I:Ou~~, anll join in a ~~ant of 
tue (!Coppbolng; anb tubetber-tblgbe:a gOOb ®~a"t, fa 
t.Oe ~)eflion, PoIlexfen, {q~ toe ~tafntiff 'below, ann tn 
't(]e[[1rit of <!Ett.o: ! fP~ faiD tbnt in C. J3. it~a5 nebet 
Qtgu,en fo~ bin (ftUent, but eitbct tb~ougb toe . .JElegHgence 
'of' tbe ~lttome!,. Ql fo~ fo-tlleotlJ£-r <[aufr, ]ullgment tuas 
hall agatnll fJim, Jnitbout nnp argument ,o~ Defence; fa 
tuatit COrile,£)'bcfPlC ti)e <lCot~tt ut res iot~gra. _ " 

Jaotbtng can'fiinll£t tbi~ from being a Boon ~laJlt, but 
tbe ~lanta tul]icb bObe been of tbe ~ilIl01. 

Jl)e p~emlren £ittl, boW tbe ~al1Q~ :ftoob befa~e an!, 
@~ i111t. 
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'«-Welt;; a compleat ~ano~ befo~e tue ®~lH1t to Rol t ; 
tnbile it Wi!!; (urb a ®ono~, it ban two QI:oUUl1, Fir fi, 
g ClCourt of jfreebOln£t~, tnbereilt tbep ace Jiuogea. Se
condly, a ~oPPbO!'D C!!:ourt, I lnft. 58. ~bc ~ono~ be:: 
tng tbu~, bp tbe ®~ant of a 9!3oietp of ttrentp <[opp~ 
boln~, tbe jfteeboln Wlnrt of tbc 9Wnno~ i~ not toutbelJ, 
but onI!, a ~oiet!' of tlUent!' QtoppbolOS; wbicb being aU 
tbat tnil~ gtOnteil, wbat QI;tTett batb it f w!J!' after tbe 
®~allt, a QI:oPPbolil <[ourt migbt be beIn fo~ ttuentp 'Qrr" 
ttements; nnn a~ to tbe otber 'Qrbirtp tbcp remain as tbel' 
were befo~e; but a~ to tbe ~otctl' of ttuentl' ~£ne" 
ments, tbe!' mtgbt come anb keep Qtourt~ alone, anti 
grant ~oieties. 

~uppore tbe intire 31ntereff of ttuentp C!!:oppbolns ban 
been granten, then tbep mtgbt babe beIn ~ourt~, 4 Rep. 
26, '27, anti tbe Dtff£tcnce is betlUeen one ~enement 
befng grantell, anti mo~e; fo~ if mo~e tban one be grant:: 
£0, tben tbe ®lantee map b·oIn ~OUtts, anti make an~ 
Ultttance~, tbf~ being fo~ tbe 15enefit of tbe ~ettant~, 
4 Rep. 27- 3 Cr. 102, 661. anti fo~ all tbat tubicb i~ rain 
ill' ~~+ Jun. Crook, 3 Cr. 102. pet Melwick'g C!!:afe is 
0'0011 in LalU ; fo tbat if it ban been of tlUentp Qropp:: 
bolb~, it ban been gOOb, but tbfS ia of a ~ofetp ! ~up. 
pore it ban been of a ~ofetp of aU, tben tbel' ban been 

-~enant£) in ~ommon, anb migbt babe jotne'O in keeping 
~OUttS; if fo, tnbp not tuben d ~ofet!' of ~tnent!' is 
gtanteb. Holt ec:ontra. 

€{Je Quefiion fa, If all tbefe LantiS are Jj!)att of tbe 
~ano~ of Blackden, fo~ 'ti~ agteen ",Part ia! flCbe ~oiet!' 
of tbem i£t alfuallp feberell from tbe ~ano~, COl tbe greea 

bolb, of (lCoPPbolbS hl ~att of the Demerne of tbe ~a$ 
110~, anti fo t£) tbe ThlleatJit1g. 

gjf ol1e IJrantatna!' anp Wart of tbe Demefne in ,fee, 
tbep are fCUcreD from tbe ~allo~, ann can nel.let be JPnrt 
of it again, 6 Rep. 65· tboUllb it be but €o~ an ~n:: 
{fant. 
~ben tbe ilueffion wfll be, [[(betber tfJe ~ano~ can 

be bebiDen f tt cannot, 6 Rep. 65· bp ~ct of tbe ~att!'; 
ann tbe Rearon tutU be tbe fame of .ft'reBbOltl anti QCopp" 
bolb, fo~ a ~alto~ muff be flI:ime out of ~fntl, nun Can. 
not be crcatetl at tf)i£t Dap. 

I 
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flJe anmit!$ if all tbe CltoppbOItlS batl been nranttD, 
tbat it is a (toppbolb ~ano~ ; but lIentt'~ tbat it f~ ro~ 
tub en but W'art IS grauteb; 3 Cr. 442 , is a <zcaft tn 
}\Joint. . . 
g~ to tbe (tafe concetnfttg iDotuer, 'tf~ llftTerent, f~ 

fi)e is tn bp Slct of lLam ; anti if aJe was flt'OotDeti of tbe 
tbttb ~att of a fteeboltJ ~anol, fiJe fiJall babe a Cpee 
cial 'ltourt·bnton. Cur. advifare vult, but fnclhtelJ pta 
Quer. 

Anonymuso 

7· A €ftfien anb JF'teeman of London rtire~ of JLantr~ 
.. ann 'm:euements, anb a peeCouat ~fft1te ; ilttb be", 

fngo" bis Deatb-bell, bp mm nuncupattUt bib treclatt 
as fOllowetb: I hear that J. R. (tuba ltntS !pett atlLatn) 
is inquiring after my De'ath, and therefore I am refoIved. 
to give him norning bLlt what my Father gave him by 
hiS Will; I gitre all f!lY Efiate to my Wife; tfifs tua.6 
fOUlttJ rpechll, ann fOe muettiona tll'ete~ Holt pro <luer. 

Firft, mbat l1atTen 6p'tbt; Debtfe, tt1betbtt bt6 JLantl'~ 
o~ 1tenementfS, 01 onlp bts petfonal flllate f' SecondlY', 
lIf tbt LantiS pats, tl)ttt faa tu~tlt 3\ntnfff, fcil. tnbetbe~ 
an <!Ellate (OJ life, I1l in jfe~ f _ 

lPe gabt aU big qfllate to biS mfre: JelolU tfitG is b~ 
i1 nuncupatibe altll~ fo tbat 'tiS not fUPPoltrD b~ t6'e 
@)tatute of H. g. but itteerlp b!, t6t €titlom; t[1th tIlbe. 
tbet tubell be fsps all mp flfllate, tbtfJ llJll11 ettelnJ t~ 
aU real anti pfrConaI, is t6e £inuttlio'tt; be tbtt1k~ not. 

All my Eftate, is a gOCitl [[lolt1 at ¢omm~n la1tt, td 
pars tbt perfonal Cleffat~; tben !font tdrdlbip bun not 
conffrue it upon tbe <ltutton1, tbete bein\J no apUUte'nt 31"$ 
tent to COnbl'p tip tbe ([uttdm ; anO dU1ttwtft t6e [md~tifJ 
'\Dill babe a DOuble ~ontltu(fton, botb UpOlt tbe cztoffintort 
fLam ann tOe ([ullom; fJe etten tOt! ¢'afe of Bowmarl 
ann Milbank; noW tel:fl.1~tel'r b.p Sid. I9t . '.. 

')Sat ruppafintt tn tbta ilrafe tbe lJ)our~ ff.juUlti ~ars; tbe 
nett ~ueftiotl is, lUbat Qfltate f anll be contriUrlJ no 
mo~e pntfen tban an Cletlate fo~ ttfr. JrO? tIje [[to~tlJl E
flate tn a ~lin batb two <!ConffructlOtt9', fomettmcg fOl 
tbe lanD it relf, tnitbout l\efprct to tOt i\uoIitp Of bi~ 
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Q!;ffate, as l11betber be batb it fo~ lLife, o~ in .JFee, &c. rome~ 
times it is taken fO~ tbe muaht!' of biS (.!fRate, as an <f" 
fiate in lee, &c. ann tbetefo~e it lllouin be barn to nifin~ 
~etit an fPeir, \t1ftbout an apparent 3lntent, I Cr. 447~ 
-449. RoB; Eflate 834. Ger~ajn verr. Germain, ann fattl 
tbat (!tare tuafj tulen bp JReafon of tbe mO~n Paying. 

Pollexfcm fain tbat a _ mm nuncupatfue betug lit" 
t.olletl bp dtttt'ue of t~e Qtuffom, ttJ aU one a~ a lU~ittf.'n 
mtll. 

Qrbe [tlo~tlS in tbi~ ([afe llJew tbe ~eaning of tbe 
QCeRato~ to be, tbat a fee fiJouln paffj ; fOl firll be rattb 
negatitJelp, I bear, &c. tnbicb ifj a fun Declaration tbat 
J. R. IUbo its bfa fPeft tl)all babe notbing; ann tben affitmae 

tf1J~lp, I give all my Eftate to my Wife. 
. ii[:be mOln Efrate notb eOU1p~ebentJ all. tba't n ~art 
~atb lI!'~opettp o~ i'lnncttlJfp in, ann is tJibtnetl tnto teal 
,Bnn perfollal; if it ban been all my real Eftate, tben 
tbat onfp ban patreti; if it bab .been all my perfonal E
flate, onl, tbat ban patren, but all his Efrate complebenns 
both Rea and Perfonal; as a JReleafe of Q(fion~ Beat 
goes to no mo~e, fo of Qfftons Jj>erfonal ; but a Jaeleafe 
of aU ~anntt of affionSJ e~tenb~ ta all ~fffO"~ Beal 
ilntl Wetfonal. 

Efrate fometime6 contafnG tbe 0ubffance of tbe lLanti, 
ann fometimeg the muantitp of tOe Qftlate; fo tOat itt 
legal anll common l.9arltlllCe, it carries toe ,nuantitp ann 
eubflance~ 

'<1!bt9 bring tbe 0enfe of tbe [[tOlll Efrate, ann it cats 
xpfng witb it all tbe ~tlate, tubicb be ball tn tOe lLantJ, 
'tfe a~ mucb aa if be ban ilebifcll tbe jfee.fimple, be bil= 
bing a Jree, I Cr. 447, 449. tbe lReafolt of tbat <!taCe ffi 
Ilea fefn in Roll, 415, II. a~ to tbe <!tare of Germain, 
Roll, Efiate 834. Stile 297. tbe [[(o~na paying my Debts 
and Legacies make not tOe mo~'O Efiate carr!, mo~e than 
it tuoullJ 110 otberlUffe, but map make it a Jfec, &c. if it no 
pars; be etten tbe Qtafe Of Wilfon ann Robinfon, Mod. 
Rep. 100. tubere one nebifen all his Lands, Right and E
flate ; tbifj patren a lee bp tbe i)pinton of the ~Ollrt, 
tbougb it lUas not a'Ojungen bl' Beafon of a jfault in tbe 
fpecial dtetbfff. gnD in tIJ£ ([afe of Bowman anD 
Milbank, Twifden l1Ja~ of IDpillfon tbat big JLann~ pillfen ; 
but tbe otber ]utlfces againll fJim, COl tbat aU bao not 
in!' ~ubaantf\1e) to tubicb it nin telate, btft mtgbt be ail 

4 h~ 



Term. Trin. 36 Car. 2. C. B. 

his Money, all his Goods, &c. o~ anp 'QI:bfng elfe: ctbe 
\!tollrt inclined pro defendente. ]In tbe ~afe of Carter 
ann Horner, Parch. 4 W. & M. Northey affirmc'O tbf~ 
<!tafe to be al1jllDgel1, tbllt nil patren to tbe mife tn lee, 
ann tbat it tuafJ Co enjopel1 ac,o~Din!JI!" ex fua certa 
fcientia. 

Sir Thomas Armftrong's Cafl. 

8. SIR Thomas Armfrrong belnlT ouUawrh fo~ fpigb 
QCreafon, \talS b~OUlTbt to tbe 15nr of R. B. anD 

tbere appofel1, tnberefole <etecutlon tboull1 not be atnarn~ 
ell; be anftuettl1 be \tJa5 out of the Realm at tbe ~ime 
of tbe Exigentj &c. ann p~apel1 <[ounCel, wbich the Cltourt 
l1enien, anll falD the!' CoulD not toke motice of it ; tben 
f)e Deliten tbe ~tatutr 5 & 6 Ed. 6.~. I'., mfgbt be realY, 
Wbfcb tua5 borte; anb tben be fain tbe t@ear tuaa erptrelY, 
ann p~a!,e1J a ~tial; but tbr ¢ourt tolD bim be baD not 
ptelDen bimf£lf to tbe Chief Juftice tnitbin tbe ~ear, fa 
tnllfJ not tnitbin tbe Wl~Obiro; be anftnerd. tbat of fate be 
tua~ confineD, ann coulO not, anD that be migbt babe 
ptelDeD btmf£lf if be ban been at lLibettp ; but the <2tourt 
otJer·rule1J btm~ anD mane a Rule fOI ()fS QE~('cution, 
on Friday foil OUlin IT., no 3lUbgment being giben tn 
<!I:ourt. ~bi5 reemfJ to be a (!tare of tbe fitU 31ntlante, 
& durus [ermo. 

Anonymus. 

9· A Ction fur Cafe fur Affumpfit, tbe Defeltl'lant 
pleaD~ Non afTumpfit; anD upon Qfufornce gabe 

tbe Statute of Gaming fn (!futnence, altO allowen bp Jef
feries Chief J uftice; otbertuife tt reema, if tt ban been 
Debt upon a 'l6ontl, &c. tben it OUlJbt to be pleatleu. 
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Anonymus. 

t<:). ACtion fur Cafe upon mutual ~~omtreg upon {pAf* 
tiage; tbe ([ounCd fo~ tbe i)efenllant ofi'errtr, 

tbat ft was wftbtn tbe Statute of Frauds and Perjuries j 

but tuleb econtra Ill' Jefferies Chief Juflice; fo of an Af
fumpfit upon i1 mager. 

Anonymus. 

I I. A p~omfCtS B. tbRt fllbcn A. receibes 100 1. lnmcb 
.' C.omes A. tbat be \\Jill pal' B ... 20 I. Indeditatus 

affumpfit lieS hot; otbertuiCe if tflc ~onep ban been 
oligtnaU!, tbe ~on~!, of B. 
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The Eaft-India Company and Sandys~ 

t. SAwyer Attorney General fo~ tbe }1!)lafntfft~. 
~fJf6 is an Action fur Cafe b~otlgbt l1p tbc ~Iafntfft 

again a tbe Defenttant, ann comc£l bert upnn {)emurt£i: 
Ill' tDe ~Iaintftf to tbe Defenbant'tl ~Jea of tbe Statute of 
E. ~. 

Jl)e put it n~ a <!tafe, anti raib it tl1a~ no m(t~e tbalt 
tbiS. 
~be ltin~ bp patent llatetJ in May, Anno 13. &f bie 

llletgn, reciting tbe @tatute of Queen EIiz. grant~ to- tbe 
QI:ompanp tbe fole 'flCtt1ne lllftbin (ueb ~ wnecfnct, ercluor 
fibe to tbe reil of bfS'5 @)ubJects; anll if tbt£f W>atent fo~ 
i1 role (!Crabe in tbe Eaft-Indies lDftb a ~lobibftio" ta 0= 
tbetS, be goon o~ not, is tbe firfr QuefHon. 

ttbe Second Quefrion i~, 3/f tbe 1.9atent be gootJ, pet 
lnbetber tbe gctton Ue{;. 

Il)e {!Jail not maintafn tbat tbe Uting bp tbefe lLetterfJ 
,aunts i£f bottnn from Ifcenling otberf5 to tral1e; (tbe 
31ul1gea beln platntp tbe Ilting i£l not bountJ, but map 
grant )licence to otbetJS) but tbat otb·ets; not Ucenfen 
ate bountJ. . 

{[be ~attet relating to Jro~efgl1 ~tabe tnftb 31ttfittef~, 
Dotb not oblige bim to entet into <lI:onfttJetatiol1 of otbet 
.fo~£flJn flttane; but tbe Qtgumentsf of tbe otf)ep; ~il'Jt 
babe malle it nccetratp~ 
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{

Inland ~{ManUfadure, O!) bp ll)usbontJ= 
an t:rabe is 01 men, ann otbet arttfic£r~. 

Foreign Merchandize. 
I!JtI~ball'Dmrn, artificet!', ann fucb like, ma1' e~ercfre 

tnfJot ann bOW manl' flCril'D£S tbep pleafe; fo it be tnitb; 
out annopance to otOtts. 

15ut 3lnlnnb ~etcbanniie lie~ unnet (ebetal JReffraint6 
at (lCommon !Law, as of 31111Jtoffing; ann tuna confinetl 
to cettain li!>lace~, a~' ~ttie~ anti 'Qtotun~. 

Jao Qffemblp fo~ 15upin~ o~ ~elling cotlln fJe witbout 
lLicence; aU ~atkets anti jfatta are llettuetJ from tbe 
(lCrotun, anti brpentJ upon it, ann map be fo~fetten to ft. 

(!C(Je 31nlantJ ~rallct migbt fell tn p~i\1ate ~boPS, but 
cOtlln not boln atrcmbHcs fo~ 'QI:ratJes witbout ltcence. 
3rbefe JLicenccS wben nrant£n cannot be repeal en mitbout 
<ltnufe of !r'o~fettute; ann be takes tbe tatu to be tbe 
Camt, mbete a Jfait, &c. fa etrffen, ann mbete grantetl 
to a @>ubject, fo~ aU eubJecta babe 1liigbt to tranc 
tbere • 

. tr:be 11\£ofon of tbe lLatu {Jerein is to p~eretbe tOe pul1:r 
lick Jli)eace, to p~ebent .ftnuna nntJ Qbtlre~ anb SDpp~fffion 
of tbe ~eopIe; anb tbercfo~e of common lRhlbt a 
Qtouct of W>tpownerr; i~ {hc{tleht to tbeth, f o~ (ltoltfffton 
of fucb abufes. 

rpe faib tbert tllas; anotbet Jaefitfffion of 31nlantJ ~et. 
cbannf}'e, bp Cufiom of Foreign bought ann Foreign fold. 

')51' a lRecolb in H. IlL's QCime, it appears tbat tbe Ab
bot of, &c. in LincoInfhire, unbet tbe ~olotlt of felHng 
t~e fruits anb ~~ofits of tbeft IDemefne, bougbt anti 
Colb felJeral otber ~bings not atUing tbereon; upon tbiSS 
a ~~obibttton tllent to flim Ilot to e~etci(e ~ercbanbiie, 
IDberebl' it appearl1 tbat ilt Ql:ommon lLaw tbe litfng bin 
teRrain in fame <ltare~ tbe (!fterctfe of llnlantl ~etCbantJiir. 

Secondly, IPc bieweb fOlefgn ~tane. 
Qt QCommon lLam tbere are two ~olt of Jro~eigltets, 

Alien Amy, anb Alien Enemy, hfttbcr can fbrre be an!, 
otber .fo~efgnet ; if iluetlton arife, if one be Alien Amy, 
o~ AHen Enemy, it fSS to 11£ tttEb bp tbc iteogu£s, wbicb 
ate, o~ ll)oulb be of lReco~b in Qtbanc£rl'. 9 R.ep. 3'7. 

QfJ to (lrane lDitb Alien Friends, tt mop be fit to ntf, 
coutfe botu fa~ one JElaHon t~ bounb to trane witb ana~ 
tber, anb eften Bodin de Rep. Jib. t. cap. 7. anb cap. 6. 
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"tiS lawful to fo~bitr a jfo~etgner to enter tbe 'l6oltletg~ 
ann to fo~ce bim out, tbougb no [[lar on goat; anD 
tbi~ map be bone leaff. tbe ~al1netS of ~ubjetta be co~~ 
rupteD, Ol in ~im£G of ~elltle"ce, &c. anb be faitb tbi~ 
is no mo~e than tubat tbe ([ommon latu fpoke, anti that 
befole tbe @>tatute. of Magna Charta, all £@erchantS 
@>~tanger~ bf,b come in tuith fafe Q!:onnu(fG b.ttbrr, anti 
that tbe ~tatute i~ a general fafe ([onlluff ; anti tOe (ltOft= 
{ftUfftOntubtcb Coke makeG, tbat tbe @~obibitton ought 
to be bp );larUament, iG contratp to all gutbolitp (and 
without any) af:) appeatSl bp tbe 23 of H.8. Oars. Rot. 
Claufe, 24 H. 3· Oars. anll there babe been like ~~o" 
tlamatfollSl in all mitt!J'~ lReigmj to commanll .JF'olei!Jner~ 
to Depart. . ' 
~bia migbt furtber, appear l1p feuetal 0tatutes fO~ 

~afntenance of fafe (,!,ContruffS. 20, H.6. cap. I I. 11>01" 
ben tn Horn anll Ivy'a ~are, tbe lltfng mig-bt bp Qrom= 
mon JLaUl inbfbit bi~ @ubjc(tS from traning with Jro= 
reigners; fo from gofng ,bepontl @ea. Rot. CJaufe 7 E~ 
-2. Rot. Claufe. 41 E. 3. Membran. :2 4. [[lrfts were rent 
to maritime. 'Ql:otuns to take ClCare of @)ubjetta IToing fto= 
b~oalJ, ercept, &c. fa tbat befole tbe @tatute R. 2. It tunf$ 
penai to go bepontl 0ea. . '. 

13p tbat @)tatute tbie~ W>etrontj are etceptetl. Firfl; 
JLo~llS. Secondly, ~tue anti notable ~ertbantfj. Third:: 
Iy, ~l.lIllierl1; but pet tbhl ~tatute gfbe~ them no ILt. 
bertp tbep ball not befo~e, but onl r eremptll them from 
the W'enuitp, &c. befo~e tbat @ltatute JLo~t1a migbt babe. 
been p~.obibitetl ; all fo~ @>oItlfen; 'UG plain thep coulD not 
hlitbout tbe Jltfng'S JLeabc .. ann eber fince tbat ~tatute 
lo~ns babe not taken a J1Dar{;po~t, but a ILfcence unnet 
the W>~illp @eal o~ @tgnet ! aa fo~ ~etcbantG, tOcp tuere 
tbe ~ercbants of tbe @taple, mane attb p~obtlle'O fO~ bp 
tbe §Statute,ffaple, nntl fwoln to obferlle tbe )Laws of 
tbe @taple. 

t:tuo @;o~t~ of ~etcDanta tiJere oliginaJlp taken ma .. 
tfre of, viz. Adventurers, anb of tbe Staple, tbefe ·®er:: 
cbants of tbe @>taple \tItte onlp boun'O to take lSa1f~ 
pOltl.1 ; but thep tuere telltafnen from aU Wlaces but tbe 
etaple. H. 24 E. 3. Rot. 35. in Thefauro; there ill all 
lJnro~mation againtl fetaeral fo~ not returning upon the 
ll\fng'~ ~ommantJ ftom Rome. Moor 109. ., .. , Jl)ence 
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Jl>enc£ 'tilS platn tbe €ommon ILatu bill not gtbe tDe 
eubject a RIght to jfo~etgn teratle, fo~ no "an can 
babe a full Rigbt to tbat tubicb anotbet can Oinbet Dim 
from. 

I!>e raito F. B. 85. fs to be fnteltlleb onlp, tbat ff one 
at Qtonll11on lam went bepOI1t1 eea fOJ SJercoantlt1e, 01 
fttabel, o~ otber <!Cnufe, be aJan not be pun'tbetl fo~ it; 
(0 all tbnt tbe contmon lam gabe, tuas a mere limp"
nit!' ; anD toilS is Fitzberbert'S ~eahfng; ann tbis tuas 
tbe ®pfnton of toe ljUDges biS €otempOlaties; anti in 
Dyer 165, '296. 'tts not put upon tbe minOt, but UpOIl 
tb~ l~etmtmo", fo that it tuaG no I'tfence tiU toe ~~oote 
bition, anti t{Jtn aU tOat tbe (ammon lLaw fmpo1tl1, i~ 
but it }t!)ermiffion, anD toat no mOle fOl ~rane than fo~ 
an!, otber Ql:aufe. ~bia ~etmimon of tbe ~ommon JLalD is of 
tbl: lenU @>Olt, anti no mo~e tban a bate lmplInit!', anti is 
Hke tbat lL fbert!' whicb one @>Ubjftt batb to go to tbe 
JPoufe of auotber, 'tiS an QI;~cure fOl '€terpafS~ till a PlOs 
l)tbttion t ~bottgb the (!Common JLaw bttl not Plobtbit 
tDe going ab~Oftb, it ntb tJtfcountinance it. ~ Cr. ~. 13ac 
ron atlll Jreme go gbloatJ lllitDout ILtcence, ann babe 31r~ 
rUt, tbe lltrue tll ill alien, anti ajaU not tnbettt; ann tbe 
)Renron of the !La\l) berein f~, left tbe ming tuba is 
bountJ to tJefenl'l tbe JRfafm be tJfrableb, tb~ouJJb tbe mant 
of tbe QftJ of bis ~ubjeits. 

13£OOes tbofe J1!)1£cogtltttJes of tbt Ji\fnlJ fOl tbe iDe, 
fente of tbe Realm, tbe lLatu betl~ tbe role llDotutt 
of making lLeagues in tbe Iltlng, \l1btcb is tbe firll @>tep 
to ([tatlc, anll no ILra,gue \nag eber matle fOl an hltJefi= 
hite anti uniberral ~tane, but fame fitbtnlJs art e~ceptel1, 
as @>alt fnto France) &c. 
~be Rules of ClCommon Latu ate not abaptel1 to lYeters 

mtne of Jfoleigtt «ratle, neitber can Jfo~eigners babe 
€onufance of our £l}!}Unt{ipai lLatus; anti upon tDfS )Reai: 
Con tbe ~tatute 27 E. 3. PlOllttJ£S tbe @>taple tlJall bt 
gobttlleb ac(o~tlinu to tfJt lLatn of ~etCbafltg, anD not 
111' tbe Ql:otumonlLatn ; anti tb£ QI:ommon JLaw batb mabe no 
10~o_bifttl", fo~ JflJ~tfgl1 fitrallt, but left it to tbe mtn~ to 
be o,~tI&teb fo~ tbe bell anuantage. 
~be jfoullQ·atton of all jfoltign '(!traDt, fs firfr JLeague~ 

f~ondly alfll of li3atliament: i)f ILcaBucs be batb' ealn 
fometubat bero~e:t anti let tOe @ubjettJ Jaillbt to tratre 
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be wbat it lUm~ 'tig punitlJabIe to tro'Oe (cnttarp to tbe 
JLeague, fo~ eubjelf11 are bottn'O bl' tb'e league, anD 
fIt·talle fiJall be manageD af.) nno lilingf,) agree-. 2 I E. 3. 
num.20. 22 E. 3. num. J~. Roll, Prerogative 174, &c. 
lbe\lls tbe Dcpennance all ~ta'Oe batfJ upon )l..,eaJJueg bei: 
tween ~lin(£s. " " 

gnotber Jrolttl'Oatfon of jfo~ei!ln ~tabe ar~ BOEnl 
}Ltc'en'tes. 

aa tbe J1\ing map p~obibit going btl'onb @ea, fa tbat 
be map gibe lLicencf, it; not to be 1.1oubten. Jl.,ettera of 
fafe Q!:onlluif put an alien (!fnemp in tbe fame ~tate as 
an QUen am~. @>taplef5 at fira were {cttle'O bl' tbe lLting, 
tbep were after fo~tifien bp aHa of t9atliamellt; pet tbe 
IL\tng migbt gibe Licence to trane inotber J1DlaceS, quo 
tbe ~taple cannot be fettletJ tn tbe Dominion of a Mo./: 
reign llt'linte, but bp agreement between tbe mfnJJ~ ; ann 
i111 to tbofe in tbe !lUng's jfo~etgn iDominionS, tbep can", 
not be but bp tbe mtng. ')5l' tbe ~ontlitutton of tbe 
@taple ~ercbant11 tnere not onlp Iicenfell but oblfgen, to 
go to tertain @laces. 2 H. 6. cap. 4. 8 H. 6. 17" @Jta"" 
pIe <ll:ommonttie~ comp~ebelll1 tbe greateR ~art of tbt 
.m2atibe Qrommo'Oitfe11 of tbfa Bealm; fo tbat be,nee it 
appear£i tbe ~rane of the greateff w>att. of OUt JElattbe 
flCommotJtUes lUere reffrafneil to certain Jj)lace~. , " 

as to tbe @)tatute pleaneb, it batb loft tt~ jfolee b~ 
fubfequent ~tatutes, fo~ Ill' tbe '27 E. 3. EnglHb; WeIch; 
ann IrHh ate p:obibtten ; fa tbat it appears tuat t,be Mare 
liberum of E. 3. became Mare claufum again. 'Q!:biS ap~ 
peats; bp tbe I H. 5. Numb. I. tbe Commons p~ap tbe 
~etCbant9 map eJPo~t to anp ~Iace, fUltJ impo!t to anl' 
J}!)lnce; tbep illlill not on it as a lRtgbt, but Plap tt as an 
act of ®~aee. Vide Hale's Com. ~Jace, &c. Tit. Monopolies. 

fl,>e faitb tbe Reafon mbp 9}!)ercbant QObenturers to 
Rufiia lUcre fettleD bl' ACl: of Parliament, was, becaufe 
tbere lUas fome Dtfpute if tbe King couin make a .trOl~ 
fetture.. al1t1 at I£ngtb baltlcn be couln not. $I fettIen tegus 

'Iaten Qrompanp batb befIt anjull«en bp tbe ntlatUantcnt to 
be COl tbe ®oon of tbe Ilttngnom.'~ . 
, gfter tbe araktng of Calais, botb -tbe mueclt anb tbe 
~etcbants mere at a lLors t lLike\.ptfe toe ~tng mfgbt 
P!obibit Jfoletgn 'Q!:tatJe upon tbe account of Reprifals; 
but if be bath UtenCcn to lingular ~erron~; be Doubts it 
it can be fo~feitetJ, it pnmng an llntereft. ')Out tbt 8>ta= 

, D d tut? 
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tute 3 Jac. openf) ~rane to Spain, &c. UPOll tbis etatute 
be matle feberal IDbfetUationf). 

Firft upon tbe (litle, tnbtcb is an Ad: to enabJe all his 
Majefry's Subjects; fo tbat ·ti~ introtluttol!' of a new 
JLfttu, anti fo (raUb be) are aU etatutes relating to .1011 
reign fiLratle, ann not one of tbem neClaratolP of tbe anll 
ttent !Law. 

Secondly,\ 'Qrbe mo~n~ are, ShaH and may be lawful 
from henceforth ; fo that it is pennell as an Qct gtbfng 
a !Libertp from tbat ~fme not neclaring it fo~met JRtgbt. 

Thirdly, lit gtbe1) ftee '.llAbertp to tralle, as amply and 
freely as at any Time {inee the Beginning of the Reign 
of that King. 

Queen Elizabeth babing granten to tbe Merchants of 
Exeter to be a cn:ompanp, ann to trane Colefp wttbin tbe 
IDominion of tbe French King; it tuas COrtceiben tbat 
tbfS get of 3 JacD ban nilfolben tbat <tolPolation, ann tlell 
P~ibCb them of theft le~tbileges, ann thereupon mas all 
get of @arliament ·mane in 4 Jac. tDberebp that <1tbartet 
is necfateb not to be impeacbetJ bp ~ Jac. anll tbat <li:omll 
panp i51 tberefn fain to be fO~ tbe anbantage of the Realm, 
tuberebp it appears, tbe tubole @arItament babe anjungtb 
a <Zrbattet of the fame .mature tuitb tbat to tbe Eaft-India 
<Zrompanp, of QbUftntage to fbc tDbOle Realm. 
~be .tfIfiJetS of Ireland pain altua~s qcompolition~JfillJ) 

fOl Libcttp to go anll fiff) tbere. 
Qs; to \Ubat hl faitl, I Roll). tbat tbe Il\ing cannot 

tellra!n ~ran£ bp @ea~ in true, fo~ tbis tna~ fatll long 
after 3 Jac. tnhicb openen ~rane to Spain, &c. fPc fatb 
tbi~ (ltompanp mag trettel1 in 43 El. ann batb been fn 
quiet l\3olfeffion of tbat ~tatle ebet fince, till of late ; 
tbat tbde @atent tuns tenetuen bp King James, ann con~ 
firmetJ bp tbis; King. 

gs; to lRopal ILtcence~ bp @>tatute, 
Firrt, 11>£ obferbea ~bete ate mo~e laws; to teRrain Jro~ 

reign 'Ql:tane bp EnglHhmen, tban bp anp otDers. 
Secondly, JElebet anp @)tatu~e waSl mane, gibing age" 

neral fiCrane to Engliilimen, but tbofe that babe been 
ate particular, tbe onlp @emblance of one, i!1 tbat tnbicb 
ill pleallell, anll tbat be batb llJewn to be of no .rro~ce; 
ann aU tbore ~tatutes tbat babe been mane are intros 
nuatbe of a new Law, anti non£ l1eClatato~p. 

rhirdly, 
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Thirdly, all ~tatuteG gibfng !Libertl' of t?trabe, ruv~ 
pofe tbe §ounbation wbicb ts 1Lea!Jue~, fo~ no aft !JUles 
it. 

[[1bere tbe lLtfng batb granteD a !Licence to tranc flP 
get of }Datlfament, be cannot reboIte it. 

mbrre fin aff nenerallp p~obibits Dill' '(!C:bfnll', a JJF~ 
ncrol lLicence ts \lotn, fo~ tbat wouln be to repeal tbe 
~ct. 

''Qtwas upon tbf~ ~~oul1n that tbe JF)atent to tOe Cana
ry Company was a11ju11geb boib., fo~ it tuaa againff 3 Jac. 
lnbfCb opens tbe arra11e to Spain, Portllgal, &c. @Jo tit 
Bate'S <!tafe, tbe Watellt lUaa againll otber )patents to 
tbC <!tttl' of London, anb agatnff alls of J.I!larliament. 

as to trane hlitb an QUen <!fnemp, tbe (ltommon lLalD 
ifj e~p~erg, ann at ope't [[lar tnitb tbem. Pafch. 13 E. 2. 

Rot. 11. in Thefautar. Qn ]nl1ictm£1tt agafnff f!b~ee fo~ 
troning into--&c. tbel' pleob a licente; but not be
fnn from tbe lUng, it tuas bot11. 

(!Cbrp on tbe otbee @>t11e objeff not againff tbis, but 
onlp llifiinguifiJ alien Jjnfibels, from auen QEn£mies. 

qrbe )Rules of lLalU, wbeteupon Jews were p~oceebelJ 
ag9inff, are os plalnlp laiD bo\))n in our 'Wooh~, aS anp 
otOet BUies fo~ l1etermining il~opcrtp. 

[[fbHff tbep were bere, manp were endenifed, otbel:~ 
bOln- bere, ann ban great teal, ann petronal QEftaUS, pet 
lUere tbep bantllJell, as perpetual Enemies. Wgat became 
of tbeit IlEfiatefj f tOe lLaw abjungcb tI)cm to tbe minB', 
ilS tn (ltafe of QUen Qmp, o~ Qlfen <!fnrmp. 

flrOe <ZColltrobrrfirfj ftriling aft£tlUarbS were not between 
the King Dlln the Jews, but bEtween tbe J1Ung aun otbet 
of bifj @)ubjeliS. 

arbe @~io~ of B. lUag intlebteb to a Jew ioc 1. tb~ Jew 
nftet 15onia)ment met tge Archbitbop of Canterbury, 
ann belirea bim to PlOCtite tbe 113lfol to pap f)fS ~onE!" 
lnbicb tbe Archbitbop p~ebaneb witb bim to 110 ; nnn fo~ 
tbis tbe arcbbillJop tuas finel1 in J1!)arUament to tOe 
Jl\ing. 

'QI:be l.olb£f petition tOe lLtinlJ fo~ ~rrearalJefj of Rent
Service nue from banilben Jews, but not one [mO~l1 of an 
Efcheat Of tlJe llanO to t1)cm, fo~ tbe lLan11S of 011 alien 
efcheat to tiJe l!1flllJ, I Ina, 2. Denization 110~ Birth couln 
mnke tbcm inbcrittlble ; ilntl tbe Bearoll of tbe lLatn lUag, 
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lean tbe ming'bom llJouln be oUet,tun with Jews, tbrre 
being no otber JRemetJp to keep tbem out. 

IPc fain tbat 7 E. 4. 13, 14· tg goon law, but mtfUlte 't 

bertlootJ, anll mifapplieb, fO~ tt muff be ul1'Oerfiooll of a~ 
lien ~n£mfeg comtng bitb£t after [[{ilt p~o(lafmcn; but 
gUen amp being bert, ann torn becoming alien <!fltcmp, 
bi% ~oollJj cannot be feifcn tl' anl' ~etroll ; nnil tOtS nJJ~ 
peat~ bp Magna Charta it fdf, antJ bp Brook, Property 38. 
1\)bere tbf~ [)tfferrnce is taken. 

Jl)e raitb tl)ere is no JLeague liettneen tbe Ilting Dltn tbe 
Indians, anll that a JLeague Mutui auxiJii, betlneen a 
<!tb~iffian Ilting anll an 31nfitlel tannot teo 4 Inft. 155. 
~o tbat all. tbot i~ in tOe <tafe is, t()e <[ompaup fJatb 

a ILicence to tratJe, tbe IDefel1bant batb none ; tbe Tay
Jors of Ipfwich <tare comeil not to tbiS. 

Jaeitber i~ tbere au!' autho~ft}! plea'betJ to gibe a JLl.: 
tEnCe t eo that notn 

The Quefiion fG, tmlbetber ingroffing Jro~eiglt <!Commo# 
llitics bp a Jrolcign ~ercbal1t, be a g'@onopolp, nun be 
\tltu make it plain it is not; ann tbe (!Common ILatu notb 
not PlObille anainff it. 

31ngromng tuas p~obfbitell bp ~7 E. 3· but tbat lLam 
l11as repealelJ. 31n 39 & 40 Eliz. refolbcn vp nil tbe J1u~ 
fftce~ tbat anl' ~er(bant @lubjrct o~ @>tranger, blil1lJil1!J 
mfffllah; o~ ~ercbanbf1e tnitbfn tbe JRealm, map fell tbem 
in ®~ofS ; fo that 'Us lawful to fell them in ®~or~ witbin 
tOe JRealm, anll the ')6uptng them isn ~atter nrifing 
Illitbout tbe I\ealm, tnbereof the Ql:ommon lLatn batb no 
Conufance. I!>e faUb 'tig 110 ~Ollopol!, tnitbin 21 Jac. fo~ 
tbat e~tenbS to fole '15uping, ~elltng, &c. of Gnp Ql:bil1g 
Illitbilt tOiS JRealm; ann tots is not au}! itbtug tnttbill 
tbe Bealm, fo hot Illttbin toe @ttrbfetn of tbat ILalU. 
!a~ to toe fecond Point, 

gn tlctfon mell Ues. Firft, atboun-b no fpetfaI iDamolJe 
be alle'bgelJ. 

Secondly, 13ecaufe 'tiS all 3lntereff, antJ like a J1!lilUnt 
fo~ a netu 3/nbentiolt, wbicb if Ott!, otoer tlfes, tbe J.9a:: 
tentet mop babe an 9ttion ; ann tbe iDiffereltce ig between 
il ~atent impo~ttng it Ql5~ant of an 3lntercff, an'b a Wat 
tent impo~ting onlp a Difpenfation; Co Plap£ll 3JutJgment 
f~r tbe ~Iftintttr. Cur. advifare vult. -

4 Lady 
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:( Lady Scroop againfl La~y Carr. 

2. T -I P 0 N· a ta::rial nt ')Silt, tbe ~Iilfntiff nnl'tle Title 
L by an Act of Parliament 16 & 17 Car. 2. the 

iUefenbant's Defence tuafj upon a Provlfo in tbat act, 
'ltlf)tcb faved oU Bigbts to tbe King onll E!tates before 
J 639' mane mitb teomer of JRebocation &1' ~ft Robert 
Garr tbe latber, anD tben not actuullp teUokell. ~be IDe~ 
fenbant wouln babe fet up a @>ettlement maDe befo~e tOat 
'(!!:tme, ann Plouen it (ealen anu beItueren btfo~e tlJ<1t 
'(l!:tme; anD to p~oue tbat it \nas not actuaUp telloketi 
~p0ir Robert Carr, offeten an Gbffrftff of the IDeen, anti 
a <tare mane upon it, tuftb on Q;)ptnfon aU un'ller tbe 
J1)an'O of ~l. Jufiice Ellis, tuftb tbe I)epofittom; of ~l. 
Ju£Hce Ellis in Chancery, in a ~are between ~tr Robert 
Carr, tbe eou, anb bbl g@otr)tt, tubetein it apprars to be 
a Deen tn .fo~ce, after @ir Robert Carr's Death, tbougfJ. 
nom caucellell ~Ut'll cut in ~ffceg ; pet tbe Qtourt ttfuftt1 
ft 06 ~1Jft1enrt, ann Wouln not allow tbe DeeD to be 
reall. 

Durdant and Burcher. 

3· UP 0 N a (pettal [lerlliff tbe Qtare tua~, lanb~ are 
bebifetl to J. 1/. and his Heirs, during the Life 

of R. B. in Truft that R.:B. may take the Profits1 and 
from and, after his Death to the Heirs Male of the Body 
of R. 13. now living, and to fuch Heirs Males or Females,; 
as be (ball hereafter bappen to have of bis Body. 

R. B. bab 3laile one onl~ eon George a ~fnol, J. H;. 
anb R. B. allen b1:' Fine an'll Feoffment, anO tbe lLeWot q~ 
tbe Jlaintilf clafms unbet tbe 3lnfant. 

Pol1exfen pro Quer. flCbe itluellion is, 3lr Heirs Mal.es 
of the Body of R. B. now living, be (ucb it DefcriptfQn 
of George as to inable bfttl to take a Plefent <!J;llate, tben 
~tifS ftl~ tbe ,Iatntitf; if not, 'tbl fo! tue Defennant~ 
9 Cr. 4S~·· ,- .. 

'€be GlucfttOll batb been l.1ebatt'O in a fo!met <!tafe In 
tbts ([ourt, f)ettucen James anlJ Ri~bardf<>,p, anti al1jutJ~~lI 
il rutlicient Defttfptiol1 bp three Judges againtl one; fmt 

tbtU 
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tbi~ tuag oftcrl1Hltn~ reberf£n in tbe Exchequer, after 
bJbicb a [[{tit of <!EttO~ tnaa b~ougbt ill Parliament; hut 
upon tbe iDHTolutiolt of W>arltament, notbtn~ llone. 

~bat tbe [c11olbS are a fuffictent DefcriPtion, Firfi, 
It appcar~ bp toe rom, tbat R. B. tbe Jratber tuafJ to 
take no (!faure, becaufe be nebif£~ to J. H. tn ~tU(f, 
($lC. tluting tbe l.ife of tbe .fatber; anD torn be bfrpore~ 
of tbe tea of tbe l!EUate after toe Deatb of toe Jratber 
bp a llifitntt [)ebife; ut fupra. -

lin toe [[lUi ate Uno €>o~t~ of flJeit£J; He.irs Males as 
now living; anb Heirs Males or Females, which he {hall 
happen to have. 

Firft, ~bat toe ~on fn tbe ILffe of tbe .fatber fSS (aUrll 
Jl)eir, tn common appellatton, 11 tbink Intll not be be" 
"teb; tuben tbe fira @lOll f~ bOm, 'tia faiD an Jl)etr t!$ 
bo~n ; toe law it felf caU~ [Jim lPeir, as in a [[[rit of 
lRabillJmellt of marne Ratcliff'S ([afe, 3 Rep. <irbougb 
'tt£; true tbat tn a general ~enfe, non eft ha!res vivenris, 
a$ to all ~urpore~, pet tbrre tG tn fome Cltafe~+ ~oe ~re 
31 make of tbtG, is ta figntfp toat I!>eir fa a p~oper m01l1, 
fo~ J!)efr apparent; fo tbentn a mUf, lPeit!l ~aleG is 
a p~OpCt IDefctfption of George tuba' tua~ bts @lon onn 
Jl)£tt gppatent. 

@>uppofe tbe [{lolliS) bOb been Il)efr apparent, tt fiall 
been fo full a Defctiptton, ns no one couln babe boubtctr. 

Now living, are tbe [[lo~ns \tlbicb make tbiS a tltong 
CZCafe,. nnll muff Defcrtbe a ~etron tben tn15eing. 

''Qrlnars objeCted tn tbe fo~met Cltafe, tbat if tt bab been 
J1>eft 9Wafe, it bab been clear; but tbere (U1o~IlS are 
plural. 

Anfwered. ~bat altErs Itot, fOl tOeee are a~ full a 
Defcrfption a9 tbofe tuottib babe been. 

'Ql:be mO~1l Heirs batb t\Uo @lenrrs; one a t)efcrfptfon 
of toe )ft)erfol1 wbo tlJall take; tbe otber a JLimitation of 
tbe <!Ellate. 

as) in tbt o~bioar!, '!tafe of a lLeafe. fo~ life, Bemafn~ 
ber to tbe rflJbt I!>eirs~ of J. S. o~ tbe I!JctrfJ ~aless of tbe 
')SObp of J. S. tbefe mO~bfJ botb benomfnate tbe @erron, 
anb ltmit tbe <!Effate. 
, Heirs is nomen colleltivum, (1ob 'tia all one to faJ! 
Jl)eiru of J. S. ass to Cap J!)cit of J. S. anb l1>etrs; of tbat 
Jl)efr, fo~ fllerp particular J!)efr tu in tbe lLoin~ of bfp 
~nceaol, anti )1!larcel 0' bim. Rql1, ParoHs 253-
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flCberefo~e lDbete an <!Effott is limiten to tOe Heirs of 
J. S. his Heirtl)aU ttlke, tbougb be be but one. 
; 'Q!:bts tl)ews that tode mo~ns; ate a fuffictent iDefctip~ 

tion of tbe l}3erfon, anb in a [[1m tbere neeng not Curb 
-p~ecire iDefcrtptton of tbe ~etfon aa in a ®~ant; ann fo~ 
tbif$ eiten Cheyny'f$ <ltar~, 5 Rep. [~iUa babe tbat fabout .. 
table <ltont'ftUatoll, ag in fome <!tares an ]mpUcation tlJall 
1l'f~e botb @erCon ann ~tlate, a~ tn ~are of a Debtee, 
to @lon anll rpett, after tbe Deatb of tbe mife of tbe 
Debtfol. 

Debiee to a ~toclt o~ jfamilp aJaIl be inten'Oen tbe p~tt1= 
tipbl ~erfOtt, Hob. 32, 33. tbia be mention a to tlJew bam 
great a lLatitutJe ta giben to [)efcriptionn tn a [[ltll; fo 
tbat tbete i~ a fuller IDefcrfptton in tbiS Cltafe, tOan in 
tbe (!tafes put. lin a mill ~£ita ann 3llfue are of the 
fame @lenfe, fO taken in tbe <Zrafe of King anll MeIJing; 
ilnll fo in R.oll, E!l:ate 831. 

9if fo be tbat fgeira anll 31true are of tbe fame @enre, 
tubat \\louin it be if tbe m~llJ ]1fue lDas tn tbis [[1m 
tnaean of fpeira ~t1leS; ibenft \lIouln be to tbe 31ffue 
~ale of R. B. nOlD Iibll1~l; mouln an!, ~an noubt but 
tbat tbts \tIas n 'full Defttfptton (If tbe @erron meant f 
3In tbe gt~umenta fOlmettp" it mas: objeffell bp Maynard 
that tbiS moulll be an ~tlate·tatl in R..B. though Pem
berton ann Saunders woulll babe it a conttn~ent iRematl1# 
ne~ . . 

JFo~ per -Maynard, tbe Qfilate to J. Higden anb hts 
lPeirB, nurtng tbe lLife Of R. B. til ~tuft, &c. is' blU an 
dUe, ann e~e(utel1 bp tbe' @>tatute in R. B. anll if fo, tben 
lnitbin tb£ <!I:otnmon '<!tafe of an <!CHate fo~ IUfe, bltnlJ It:: 
Witell to one, bJitb JRemainncr to bt~ tigbt l.Petr~, aU t~ 
befiell tn blm ; bUt tbis cannot be. 

rrol tbougb it be fo, tobere an Q1;ffate Ilmftell fn tbitl 
~al1ner is e~ecut£n one [[lap, ann bp tbe fame <!Con
bepanr£', pet it tum not be fo bere ; fOl t()nt tuouln be to 
take JJ3art of tbe (/ftlate bJ? ®peratton of tbe @>tatute of 
mfe~, anti tbe other bp ®peratton of the ([ommon }La\». 
]f tbe mO~1l only ban brcn tn tbe <!tafe of King ann 
MeJling, be tloubten if aU monl'D babe bellen In Bernard, 
o~ if tbe 3lullgment lDoulD babe been rebetfell. 

Saunders anD Pemberton contenlJell to baue it a con
tingent Bemaintler. 

~bep 
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~bep fail) tOe mo~'b~ are no i)eCcrtptfon of a 19rrfon 
certain, but if R. B. fiJoultJ Cuffcr tbe <lEflote to conttnue, 
tben aftet biS Dentb George, &c. migbt take, otbera 

wife not. 
qJ:bete fs; ItO !Renfolt to malte it a contingent memafrt~ 

ber, unlds mant of i)efcriptton, fo~ contingrnt lRemalUs 

bers ate not faUouretJ, no~ raife'tl but upon JElecemtp, lUben 
a l\t)erfoll t~ not in Effe. 
_ SIr fa, tben if it appears bp tbe ma~bS, o~ llntrnt of 

tbe mum, tbat George tuaG tbe t9erfon meant, POll lUill 
not make it a contingent lL\emainner. 

9lf ft map bane a <lConffrUCffalt cftbet one [[lap a' 
tlJe otbEt, pOU \l)tII confftue It fo, att to mean a ~rrron 
fn Eife, an'll not fo aG to mean 110 iSO'llp: ~o tbat UPOIl tOe 
mbole, be tbtnkG tbe 3!ntel1t of, tbe flCeffatol i~ pltl:ll ; 
an'll if it map be taken one [[tap 0l tbe ,othcr., pou tnt{( 
giue it tnbere RenCen will gtue-- it; antJ fo p~a!'tl lun!J" 
ment, &c. -, . I r 

Maynard pro Defendente. 
~~. Pollexfen nil1es onct tbe ,main ®bjection, wbtcb bp 

bi~ .faUout be caullot aurtner; fOI if tt baD been Hei r it 
migbt be men; but being Heirs,in tbe plural J'aumber an!, 
i>£rfon ,tben in 15ting,oll1.lbicb map be bOl" aftrtltJat'OG, 
IS tllttbin tbat alO~ll~ fo~ ilJelvs complebcn'O eUet!' olle of 
tbe jfamfl!" fo~ tbat tb:rp map be fucb. 

a [[till fpealtG not till tOe iDeatb of tbe ~artp, anb 
now living llJall be intentJe'O at tOe ~ime of tbe Deatb of 
tbe qreffato? , 

<!f\lttp [mill ffan'O£$ upon it~ ofillljf'ounbatfon, anti muff 
be £onftruen atco~tJhlg to itJJ ([frcumftances, &c. 

tQtbe .law botb not regftttl <lJ:ommon h!latlance, fa as 
to make blm take as lPeir bp a Dentfe, tul)o is fo callen in 
common W>arlanc£, as tn tbe common (!taCe of a Debtfe 
to one fo~ lLife; RcmafntJer to tbe J!)eirG Qenles of ]. s. 
be mull be both Heir, ann Heir Male, tbat takes tbffJ 
JRemaiunct, an'O tbe @)on of a Daugbtet tubo is J!>eir, 
fiJall not take \1litbin tbofe [[toll1S; pet in common ~ate 
lance if it be oSkell, wbo is fl),cit to Cucb an on£, Qnftnet 
tuill be mane, tbat tbe €;on is. 

'Qeo tubat is fatl1 , tbat ]lfue atttl ~efr, &c. are aU ant, 
He anf wers, Qrbat if i.)eUtfe be to tbe ]mleS of J. s. 

wbo batb feueral QCbUlJ~cn, tbep aU take jotntlp; but if 
2 ~ 
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to tbe fpeir11 £l};3ales of J. S. anti be batb febernl @,onfJ, 
pet but one takes. 

gnp ~etron tben in ')5dng, anb capable to taite, ifs 
tnitbin tbe [mO~bS now living, &c. 

3/f fo, then no <effate belle'O in George but. tbe Be" 
matnbet ts contingent, antJ map be battetJ Ill' a Fine, anti 
denied the Aff'ertion tbat tbere i~ no contingent Bematn, 
bet~ but tnbete tbe Wetfon f~ contfngent. 

SlS to fits ®pinton of itS being an <!Effate·tail eteClt~ 
teb in Robert tbe jfatber .. be fattb tbat tnbereber tbe <lC
nate t~ in one, anD W>lofit anll 1Senefit in anotber, ttd 
e.recutetJ bl' tbe Statute of ures; anll in .)ts <!Cafe tbe 
mO~bt5 in Trufr ougbt to babe been to th(t ure. ~ben 
tbere being an t!Effate fo~ ltfe in tbe anceffo~, anll after" 
luattJu a limitatton to tbe Il)eirs ~ales, &c. 'ti£f tuttbin 
tDe common !Rule. 

llJe failJ tbis tuas an dUe e~ecuteb bp the Statute, fo~ 
if JLaltn~ be tJebifell to one In jfee, in ~rtl(f tbat anotber 
fiJall take tbe ~~ofit~, 1tts an [lfe; anll mbat 3lncontJe~ 
Ittence i~ tbere tbat it t'boultJ operate ~art b!, Common 
La W t anll ~att bl' Statute La w ? 

3lf pon limit to J. s. ann bi~ l1>eirs .. butinJJ tbe life of 
J. D. in Q[:tut't fo~ J. D. to take tbe l@~ofit~, 'US f~ecu •. 
teb bp tbe Statute. 

Heirs Males talte hot in an)! @erfotl c£rtafn, but all 
tbnt may be Heirs Males, ann fo of Heirs Females; tubere. 
rOle, &c. 

Chief Jufiice aGkeb Maynard if tbe Debtee ban been 
ut fupra, ann Robert ball Dien tuitbout ][u£, bts mtfe 
enfeint tnitb a @>on, ltlbetbet tbat @)on lIJouln take tuftb= 
in tbe ~lo~bS fJ)eitS ~ale~, &c. hom. filling ; Maynard 
pielben be fiJouln not. ann tbe Cbief Juftice l'ielbetl tbat 
Ill' tbe mo~n Iifues all llJonltJ take jointl!'; not fo b)! tbe 
ltUolbS Heirs Males. Cur. advifare vult. 

flCbere tuas a Wttt of (!fttO~ b~OUlJbt in ~atltt1ment 
I Jac. 2. in tbe Cltafe bettneen James ann Richardfon, anll 
tbe 9lullgment in tbe Jl\tnJJ'~ ')5encb atBtmeb ut audivi, 
for 1 was not prefent. 

E ~ P(i)QI 
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Pool and Archer. 

4. Lczttl'ee f01 ~earfJ of an fJ)oufe feaftt& to ouotbtr, 
, tnfJo couemmts to repafr, ruftain, matntain, ann 

upboltJ; anti tbe lLefree b~hlgS an Action of Covena.nt, 
anb offignS 131eacb f01 not JRepa,ttfng. . , 
~be Defenbant pleaDS, tbat tbe I ft of Maya .fire bib

tappen, tuberebl' tOe I!>onre lilas tarnaD1.' burnt, ann tbat 
t~t ~Iatuttff tbe 2d of May ent,erett, anb fJr~~ bim o~t, 
ilnb Hill botb ; to wbicb tbe nt'lamttfl' demurs. -

Firfi, ~be @lea is contrabfctol1.', fOllf tbe il>o.ufe tuns 
Itutnt nown, tbe tUbet coulll not eilter, anll bOltl btm out, 
like to tbe <!tiUe I Cr. 325. anb aftet 'tifS butnt botvn, 
'tiS no longet an f!)oufe but a ,oft. 

Secondly, 3lt appears tbat tbe 13lail1tftr lDas a tu~onlt 
DOtr, anb tberero~e -tbe Defenbarit oUtJbt to babe laib 
tbe flutt!' to be bp mtrong ; anlJ tbougb it be fatb vi & 
armis, pet tbis ~nttp mfgbt b~ bp mtg~t, as fn ~afe ot 
n forcible Entry upon the Statute'; anb if tbe Defenbant 
1l1flle~ufe bimfelf bp· a tu~ong act, be mull make it tlP' 
peat, 'anti it lball not be tntenbeb. . 

afJ to tbe @)ubftance. 
Firft, f!)e pielllelJ tbat tfJ~ general (tobenant to futlafn 

nn iPDufe, &c. Unllettaltes aaaton aU Q(cttlent' tubats 

ebet. 
SecondJy, l1le pfelb~11 tfJat 15urnfl1JJ llJllulb be tntenbeb 

Itp Jaeglfgence, not b1' lillbtnf,nll ;fOl if b!, lf~btntu!r, 
it llJoullt be fo pleabell. -;. . . 

Thi,rdly, g Qt:o~ttous C!fntt!' f~ not to be pleal1el1 in 
~t of an ~rtton belletJ.' . -

'96 tn iDebt fo~ Bent upon a I"eare fOI ttJeat~ bue at 
eur Lady.day, an C!fnttp after OUt Lady-day tljall not 11£ 
pleal1eb tn ')5at. intbt_ Qtafe if t&~ IPoufe (Jab bte" 
tepafreb, pet affton Ues, fo: tbe ~eitn(nB tuas to tapc 
(Jotl1, &c. in tbe fame I\tlUBbt tt tuns at tbe €fme of fbi 
IDemfCe, tubfcb b1.' itS befng burnt bOlDn, tt tuns hOt. 
gnb tbougb tbe mo~tJtl tepair, Cullatn, UPboltJ, &c. ate 
put tOlletber, pet tbel' ate reberal Gto\lenant~, anti rebual 
~Ufton~ map be baOllllbt upon tbem. 

I 
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3lf tbe Il>oufe fall tbere f~ an gCtlOlt 1Jeffel1, anlJ tbo' 
it be rebuunen, pet it tnill lie. Dyer 324. '(!tbe [[{o~tJg 

1 tnere tOe fame, ann tbe Qtafe t(J£ fame. Latch. 277. Palm. 
4'7. a Qtoppbolner CufferelJ a lPoure to fan, ann repaireD 
it, pet beln to be a jfo~feiture, ann it i~ not like to malle 
at QI:ommon lLatn; fo~ tbere if it be repairen befo~e tbe 
liurp IJatb ~{etn, 'tis \\lell enougb; p~aps 31utlgment 
pro Quer. 

Holt econtra. 
gu to tbe (!f~ceptfott, 'tiS no )Repugnantp, fOJ tbougb 

firtalp taken 'tiS a qtoft, pet tbere is 110 furb mftetp tn 
~Ieaning, as tn mtfta; but if it appear~, tuat be en~ 
tetell into tbe ~bing nemiCco, 'ti.s enounb; as to tbe Ce: 
(onO ~attet it ougbt to come Oil tue otber @>itJe. 

The Point in Law is, 1Letfee cobenalltg to repair, UPI 
(JOIO, &c. tbe ~oufe ll; burnt tuttbout wilful ~ct, anD tue 
lLe[ee tnitbtn ton1Jenient ~fme rcbuilO1Y. 31f tbis be a 
'15~eacb of <ltobenant, be conceiUe~ JRebuUntnn witbfn a 
conbenient ~ime, a gootl ~Iea in 13ar. 

flCbere i~ a DUfetence between tbiS (ltare an'll [[taffe, pet 
if one (oUenants not to no malle, [[lafie bp a f5ttanget 
itS no [~{affe. Bafpool verf. Long. Roll, Condition 428. 

3lf it be no mafic wttbtn tbia ([oUenant; Qu~re, wbat 
i~ tue ~eantng of tbe ([obenant f 

:If no [[latle, if repaften in con1Jenient 'Qrime ; Qu~re, 
if tbe !tction be (ufpenl1ell f '(!tbete ia a Difference be
ttuten ([ollateral <ltobenanta anll tbote tOat no tultij 
tbe Lanl1, tbe firfi: map not be fufpenllen, tOe fecond map, 
like to a <ltotttlition~ 5 Rep. Spencer's (lCafe. 

euppofe in tbia ([afe tOe lLetfee ban relJemifeb fo~ W'art 
of tbe t@earS1, ann tben tbe ~oure ban been burnt, fiJall 
not tbe action be (ufpenbe'll f J1f fo, i~ it not tbe fame 
in QI:afe of a [[Jrong f 
~e fail1 tlJat no 1l3ook£S \tlete e~p~era in ~oint, but an 

take tbat Difference. Moor 402. Sti1e 165. Collins anD 
Seymour. 

1tbe Chief Jufticelll1b tbe Court inCline'll fo~ tbe @fa{tl~ 
tfff, tbe Q(fton being attacbel1; but fain if tbe J1)oufe l1Ja~ 
nbutlt, tbe lut!' wouln giu~ but (mall Damage~. 

EC:l Pal-
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Palmer and Alicock; puis. 

s. D~clatQtiOn tn a Prohibition, lllberein tbe (tare 
lbag. 

~ne tlfes 31ntellate, babfng onf1' one ClI:bflb, anll no 
mltfe Ubinl.\", tbe <l!btln nte~ an1nfant; anti hlbetbrt an. 
ll1intllration flJall be commfttetJ to tbe nett of min to the 
~btlb, o~ to tbe ne~t of Jl\fn to tbe I'atber, is tbe 
QueCHon. 

anti tOf~ brpen'bS on tbe ~tatute of Car. 2. for better 
fettling Inteftates Efiates; anti tbe Quefiion i~, IUbrtbet 
bete being no mtife, ann onIp one <!l:biltl, it be 1nttbfn 
tbat @tatute, anD the ')Senefit tbel'eof; tOe £1Uuefiion bell 
pentls mo~e particularl!' upon tbe ato~tJs tn tbe 7th Sect. 
of tbts ACt; ann be faitb tbiS <!l:afe mill be cleatl!' IUttbill 
tbat SeCt. if POll take tbe mo~tI Difiribute, to l1e tbe 
fame as tbe mo~n Give, anb tbe [[loan Children, to be 
tbe fame as tl)e [<'10Itl Child 01 Children. 

,JPOI tbe!, on tbe otbre ettJe lUouln babe it tbat Difiri
bute mun be {ntenben of more than one; anlY fo tbts 
<!Cafe not tnitbfn tl)e greeanin6 of tbat @)tattlte, as it lUas 
not tDttbin tbe ~if£btef. 

')Sut tbe 5th anti 6th Seer. make Lout tbat tbts muff 
be tbe etnfr of tbefe [[1O~bg. 

Sect. the 6th, \t)bere tbete ate no Children, tDen tbe 
[~:ttfe muff bn\le one ~otetp, &c. tbe nett of mfn of 
qretlato~ tbe otbrr ; tbh,; muff be fntenbetl or Child, otberc 
Wife if but one, tbe law takes from it tbe jfatber'g <!Effote, 
atttl leabe~ it notbtng~ but gibes all to anotbet IUbtcfJ 
coulD neber be tbe ~eanf"lT. 
~ben tf tbe WO~tI DHhibute babe tbe eenfe Tribuere 

to give, where one; anti Difiribuere where more, we ate 
tllitlJin tbe act. 

'Tis {aid tDe ate out of tbe memebp, I1tcaufe out of 
tbe ~ircbief. 

Anfwer. ~bat tbiS is a betlfng act, anb gibeS an 111t~ 
tetrn; ann tbere ts a great iDitference between mtgbt of 
gttmfntllration, anti 3!ntctetl in tbe ~tlate; anti Co no 
map comparable. 
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robere there fs Bigbt of anmintfiration onlp, be map 
bie befo~e be can get it, be map be incapable, a~ a Be" 
eufant, Ol febcral otber ronpa; map be a Daugbter, Dnn 
tben fiJe mill not be fo wrll Plrfetren in SlBarriage, tf ft 
be a Il\'.gl)t onlp of anmlntt1rutloll, anti not an 31ntetell, 
fo~ fiJe map Ofe befo~e tbe Debt£; be got tn, o~ tbe @>ecue 

rttie~ (haugen, o~ perbaps Wlcople Will not cbanlJe tbe 
@ecurttie~. 

')But tf it be an 9lnterell beaeb, tben it goer; to tbi: 
J1)uSbantJ o~ ber nett of Iltfn, anb not to an AdminHha
tor de bonis non, but is like tbe (lCaCe of a reflnuarp De" 
btCe to an <!f~e(uto~. 

~()e Qtomt feeme'b ({earlp of tbe fame SDptniolt, but 
tbere tuas no argument on tbe other 0tne; aftfrUhutJ9 it 
1llag atO'uell 011 tbe orOet ~il1e. 

Memorandum. ~be Chief Jufl:ice fain in fbi£{ ([afe 
tbat this all Of 22 & 21 Car. 2. c. lC. llla~ m,tne itl 31mf" 
tatton of tbe cztutlom of London. 

Bold and Broking. 

6. A etion fur Cafe fOl lltnurbitttJ of big QtommolT, 
anD 3iullgmcnt per Default in C. B. anti [[(tft 

of QJ;rro~ in R. B. 
Tremain pro Quer. in Error offign£ll tIJat tbe Jj!)laintiff 

batb lotn no litle either bp ®~ant o~ l}f)~efctiption, tubfcb 
be t()at cloims an lnteteff in anotber 9t3an'!1 @>oil tlJouln ; 
neitbcr tJotb be fiJew [nbat hintl of ([ommon, ann tbere~ 
fo~e tncertain, fOl tfJere map be fcueral @)o~tg of <!Common. 

"!bcrc is a IDiffercnc£ betlUeen a Qtbarge ann (!];afe~ 
ments ; in the fecond POll nerD llJew no fll:Ule; in tbe firfl: 
pou muff llJe\ri a particular 'Ql:itlr, ann tn ~attet5l of i):f= 
(barge pOll nreb tl)em 110 ~ftle; but tbis is bp [[lap cf 
fltbarge, anti th£tefo~e be llJoulD fap be fa (eifel1 in Per, 
&c. ag in Mary'£) anti Crogat'S ~afe. 

'ttbe <!rafe of St. John ann Moody itt Hale's Time l11il~ 
ACtion fur Cafe fo~ nillurbtng bim of a [[lap, illln filth 
onlp tbat be tua!1 fdfeD of fucb a ([lore, to tDbtcb be ban 
ft [[tap, &c. anb [terbHf ann 3lun~ment pro Quer. but 
tbis tuaa aftet a dletnHf; but in tbat ([afe 'ttDas; fatD, 
tbat unler~ upon ~bttJel1Ce tbe lEHatl1tiff ban mane out a 

~itle) 
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~itle, tbe 3!tt'oge woultt baue bfrcHen tbe 3!urp. to finn a~
gatnft {JIm; anl) It WOUlD ~tlue been ot-betlUlfe upon a 
IDemurrcr. 
L lin tbc (['a(e of Matthews attb Boughton, H. 24- :2 SCar. 
K-nt. 595. R B. tbe ~Ia{ntiff b~OulJbt Action fur Cafe, 
alln fet fo~tb be tllaf5 pOifcifen of a 9J!jetruage, ann tbat be 
IJan lRinbt to cuter into tbe JLanti atJjotnillg to repair, 
&c. non culp. plcane'O, ann iller'Oftt pro Quer. ~oben in 
grreff of 31ungment, becnufe be bab not tlJetun aup ~ftle, 
ann Jiungmrnt arcrUen. lit tbe QCnfe of Scobel ann Skel
ton, p. 34. Car. 2. R. B. A8ion fur Cafe fo~ naPPing a 
f[lotrr,courfc, nun no ~itle lain, &c. tbe QCourt tna~ of 
i)ptnwn 'ttnu~ ill, ann tbe 31ungment tna~ arrefietJ ; tnbere# 
fo~e be p~apll tbe ]ungment map be reberCen. 

Pollexfen: 31t Dotb not appecr in tbe Declaration tbat 
'tia tbe IDefentJane~ tantJ, but be fapa be tna~ (eireb of 
a Weifuage ann certain JLann from (ucb a ~ime to fucb 
a qrimc, ann tbat be bp all tbat atime ban, anti ougbt ta
enjop ([ommon of Danute in fucb n (ltlore, to bf~ ~ef~ 
rUlige nnn lLann b£longtng ; ann tbat tbe iJ)efentJant ilt:: 
HUlling to l)cp~fbe bim of biS QCommon, tbe ht>latntitf's 
~beep tJtn n~tbe out of tbe fain <!tlofe, ann lock up tbe 
®atU5 ; fo tbat it botb not appear to be tbe Defennant'd 
)Laut!; if pou ate to jufitf!' fo~ ([ommon pou muff tlJelU 
il ~itl(', but in atrerpaf~ pall uecb not. 

fpc raitb tbere i9 a great Difficult!' in feffing fo~tb it 
'{[itle ttgbt, tbougb be babe il qritle; tberefoae tt is tbe 
fafen [[lap to neciare upon tbe ~otremott, a~ in tbe (ltare 
of Dent anD Oliver, 2 Cr. (lrbe Court tn tbis ~are took 
it Itot to be tI)e IDefennant's lL ann; anti in tb{~ <!tafe 
if Judgment be affirmed, 'tis upon that Ground. 

Boskellet and Godolphin. 

7· T(!fnato~ is ~ounb .to A. in ~ ~onn of - fa tbe 
<Tlfe of bta mlfe, Qronnltion fo~ ~apmel1t of 

3COO 1. to B. big [mife, after bi~ Death, anb bie~ ; anUlic 
ntllration tluting tbe ~ttlo~ft!' of -- is committetJ to 
tl)e [mife; ann in affton againff ber the murffto" maS', 
wbetber llJe mtgbt retain Oll1ot UPOll a Demurrer. 

Pollexfen tbnt llJ£ callnot. 

:2 
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fl)e agrre~ tbat an eE~ecuto~ map retain fo~ a Deht of 
tqual tlature ; but tbta t~ not a Debt tme to Ort, but to 
bet {[tuftecs, no'~ in bet ll!lotnet to 'bffcbatgc, but tc= 
miltns nue to tI)em; ilnn if tuep ffJoultJ b~tn!J an ~ctfon 
agatnft ber~ fiJe batb notbtng to plean at law; pet fiJe tnO$ 
not \Ditboltt ~eau!l to come bp toe Woncp; fO~ if fiJe 
ban (onfelfel1 a 3fUl1gment to ber own 1lCtu acce, fiJe 
milJbt babe pleatJen tuat 3lutJgment tn 13ilt; be p~a!,£n 
lUDgment fo~ tbe W>lainttff. Holt: S!f)~. Pollexfen obJects, 
tl)e 130ntJ not being to ber, llJe i!~ no <!l:renito~; I anfwer, 
it appear9 'tig fo~ tye 15enefit ann anl.lantage of ber~ 
ann to be pain to bet; ilnn tye Difference fa wbere a 
13o;nn is contJittollcn to be pain to J. S. aun tnbere it ir; 
to tbemre of J. S. wyere it {g con'Ottionen to be patn to 
J. S. tbeee it tg tbe fame ar; if J. S. tuere tbe £iDblhJee; 
2 E. 4. 2, 3. be cite~ tuta to ft)etu, tbat tbe 13on'O being 
to tye 'l5£nefit of tbe [[life, fiJe fa not aa a mete @)ttanc 
get, but in tue fame (tol1nition a!l if tbe '16onn were to 
bet; tbf -iRearon of a )Retainer t~, becaufe tbe ~oncp i~ 
popobl£ to tbe Wart!' tbat batb alfets to pap; ann be ct~ 
ten tbe I Cr. 36;. Roll, Executors 92 C;. 

3lf it ban becn a goon W>lca in tbetlnminUfratrf1 tbat me 
ban paib it to ber (ttuftees (aG Pollex fen agt£eb it wouln) 
wbp. tbouIn ftJe not retain, f01 to pap it tnttb one llJann, 
ann iecetbe it tutu) tbe otber, is too nice f ')Scones 11\e" 
t~fner t~ not tbe Qct of tbe W>artp., but of tbe Law. Hob. 
10. 12 H. 4.21. Fitz. Barr. 188. tubere tbe ~ueftion 
lDai1, if be migbt tuattle a )Retainer, ann {Jeln be coulD 
not ; nap ~~ecuto1 map retatn wbere be neber couln 'babe 
an gaton, il~ lUbete be makell t@apme~t out of bis own 
®oo'Os. Dyer 2. Moor 2. And. 24. fo p~apa 31ungment 
pro Defendente. 

PoIlexfen granten in tbh.l ~are tbat plene Adminifiravit 
{Jan been goon, tbougb pall cannot plea'll a 130nn to p~o= 
teff tbe <.!Effate flg8inff anotber ')6011n; ann fince Hale'~ 
'litime, tbe @Ieantng batl) altuap~ been tbat bene & verum 
eft, tbat fucb a 3Jungment mar;, but tbat onIp fa much 
f~ bue') anb tbilt tbe reft i~ kept on 1f oat bp Covin, &c. 
Adjournat. aftettuarn~ In Hillary Term 36, 37. Car. 2. 

3luttnment pro Defendente niG. 

Dr. 
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Dr. Sherlock's Cafe. P 

8. U PO N etntute 22 & 23 Car. 2. cap. T). fOlll~ 
I1ttin!J of l~attllJra in London, anD Wapment Of 

€{tbcn. ttbe Quefl:ion bettueen ID~. Sherlock, anb tbe 
19atit1)eS of 0t. George Boto)ph·Lane, anD 0t. Botolph 
BilJinfgate tuoa, tnbetlJrr a febetal Bate mane upon eacb 
l~arifiJ apiltt, after toe iRate tbep paiD befole tbe Jrire, tnbfCb 
upon an appeal tnas aftertuarDS confirmen bp tbe JLoltJ 
~apol; Ol a joint mate matle upon 60tb );)artaJcs toge.: 
tbcr, Ill' tlJe Lord Keeper ann two Barons, lDtre tbe bet$ 
ter, anti purfu£lllt to tfJe Ditemon of tl)e gct; ann upon a 
Replevin tbts come into tbe ([ourt of C. B. anD fnuneD 
on bp Lutwich fOl tlJe jpatifb, tbat tbe [[tolns of tbe 
~tatute are refpeaive ParHhes, ann refpeCtively, anD 
that mu{t be taken angry; but tbe Court fattl. refpecHve 
ParHlles mull be lntentJeD, refpeClive united ParHhes: goD 
tlJtlt toe laff appeal if) to mp Lord Mayor, Illbere par
ticular l\1lartieg are Obet=catrD, o~ tn ftlcb <2rafes Illbere tbe 
<!enure (orne£; tE'!Jularlp acco~bing to tbe iDtrelffon of tlJe 
g(f befoll? bim, ann not tnIJere be att11 contrarilp, tben 
tubat be noes is a mete mullitp; anb ass if be ban ban no 
W'owet at all, fOl in all!, QJ:afe if be refufe!1 to P~OCf£D 
o~ PloC££ns inverfo ardine, mp lLo~n liteeper map take 
(!tare, otbetlniCe UJC [[lo~ns in tbe aft woulb be batn. 

~uppore tbe Rate of a wtJole @ariflJ Ojoulb be laill up, 
on o'ne ~alt, anti tbe Lord Mayor confirm it, tbat tbe 
laa appeal in tbat (!tafe \l.loulD be to tbe Lord Keeper. Per 
"Cllriam. 

Term. 
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\Villian1's Cafl~ 

r. W" -I t L I AM S babing put fn n@lea to tb'~ 
3Jnfo~mntfon againft bim, Ulbtcb Sawyer 
Attorney General nemu~t~ll ~o; be Pla!,e~ 
tbat WiHiams mtlJbt fom nt t'>emurret 

lnecifel1?, it [icfng a ~Iea to tbe J urifdicHon Of tbe CoUrt, 
lllIJfcb be fatb tbe @art!' pleaDfng fi)ouln be reaD!, to main:: 
tain, anti tbat it Inas fa Dane fll tbe ~afe of Hollis~ EI~ 
]iot~ &c. I Car. but 'tlna5 allftueretl tbat the" were in 
Cufiodia, fa augbt to anftuet p~ecifel!" Inbfcb Williams is 
not; anD tbe <ltaurt tuouIll make no Rule, but Cain that 
tbcp tuoultl gfbe twa )Kulfa fo~ jotntnl,t in Demurrer, as 
tbe!, '00 fo~ ~lcalJfng} ann tben a ~erempto~!, ; after lDbicb 
if tbe!, Dill not Jotn, the!' woulD go to 3!utlgment. 

Ambrofe and Roe. 

2. INdebitatus Affumpfit fo~ - ra~ .fcetl as t1ttame~ 
in fucb ann fncb @lUft~, & diverfis aliis operibus, 

&c. maben in arrell of 3]utlgment, that diverfis operibu~ 
lUa~ too general, over-ruled, ann tbat pro opere ball been 
fJelb ~oon ; ann tben be "1OUen tbat tbe actfon lo!, not, 
fOl that tbe Retainer bp tbe Defenllant tuaa fo~ tbe @lain~ 
tiff to be Qttomep fo! a thirn J13etfan, ann fal tbat dUb 
• Cr. 193· tbe Q!:ourt nin not aber·tule the 15ook, but 
took tbf~ Difference, tbflt Inbere one retflin~ an attamep 

F f to! 
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fo~ A. anll p~omffe~ bim ~i£S jfeea, Indebitatus aff'llmpfit 
lte~ tlgofnlJ ttc )3Jerfon retaining, upon tbfs etp~er~ t~Jo# 
nHfe; lmt tubere tOere i~ no £':iJ~Crg IP~omfre, We ILam 
wiH not create on£ ; but PEt if tbe ~ttO~H£p in an Action 
fur Cafe Declare fo~ fo n1Ucb nue pro opere, aun !Jibe bi~ 
eolIicitiulJ, &c. 111 CfbfOZl1cc, 'uum be gOOil; per Cur'; 
Adjornat. on'O nett IDa1' after, confiberiltlJ, I Car. 193. 
tbc!' luere of IDptnton, ftc ~Iaintiff ougbt to {Jabe biG 
3]ungUlcnt, attn fafn tbat tbe <!Careg put bp Serj Roll, in 
tbl? ([ofe of Sands anti Trevilian, are not an£\l.lere'O, attn 
Ceemcll to queffion tbe gutbo~ft!' of tbat ([afe. Jif one 
tJrdare in Indebitatus afiumpfit fO~ fo tlluCb latb out to bia 
([1fe; ann it appcorJl fn <!fbfnenre to be faill out Upon 
1Retainer per Defendentem, to (ontrite fOl J. S. it will be 
Well enougD upon a @~llmife ill' tbe IDefEntJant to pap. 

Palmer and Alicock; dervant. 

;. T HIS ~tlre tua~ arguen again bp PolIeKfen .. 
n)e mabe tlnee mudftong. 

Firfr, [[(bdl)ft, tnben tbete were U1o~e <1tblltJ1cn tbnn 
Cll~, an 31ntereff beff~ bp tbe gff fOl fettlil1!l' Jlntellateg ~::; 
l1atEJl, till cttulli Dfftributfon Ulotle r 

131' ~tttetfff be mean~ not a J;J~op£ttp in anp particu= 
lor Dart of tbe JjnUffate'g <!ffiateg, but onl1' a )Rigl)t to 
babe mtn Cue fOl rueb I}!>tlct lUi fiJaU relllota after iDebts 
anll JLegtlcte~ paflP, like to a Chofe in ACtion; anb fucb 
an 31nteteff be take9 it nott) betl bcfo~e IDtntfbtttfol1. 

]f one [obenont£; tbat A. B. ann C. fiJaU babe b.ibat 
remahlJl of bi~ <.!Etlote after bt~ IDebtg ann .lLelJaric~ 
pain; ann A. B. ann C. tJie befo~e tbe <[ob£nal1to1, tbt~ 
l11i1l go to tbeft <!E.tecuto~~, a9 ctOer Chofes in Adion, 
Cucb an 3lntere~, a~ .curt!' )Legatee batb, Ol refinuat!' 
JLflJatee ; mbo If be 111£ befo~e iDebt~ anll JL£gt1eicll pain, 
bia [[life anb 'ltbiltJlcn tum {]tlbe a Btgbt to rueb ~tlrt 
ilS:; be ftJouln babe ban, if be ban Ubell; ann furb i~ tbc lite 
terril J! COl1tel1t1 fOl. 

qrbcp on tbe oU]er @li'Oe \)Jill babe it, tbat if tlJe 19ar" 
t11 tlfe befo~e DUlribtlttol1, bi~ <lE~l'(Uto~ {bilH babe no:: 
tbill!)+ 

J 
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'~ig nE'ceifar!, fo~ untletftantlfng tbe true @lcnfe of tlJt~ 
act, to {moUl {)OID it fioon at (!Common llaw4 

at (!Common lalU tbe ®~ninar!, ban tbe IDifpofdl of 
1tttetlates <!Etlateg, anti tbougb pfrbap~ be migIJt aftet 
!r'ullcral Qf~petic£s, &c. pain, ntfftfbute tbe ~ffate i1# 
mOl1gn tbe [[life ann (!cfJilnlen ; pet tbta tueU; nirctetio"a~ 
tV, ann tbe [[(tfe ann (lCbtln!cn ban 110 3lntrretl in tbe 
anmilllfftation; tbe ~tatute of E. 3· gUles tbe ~(ife 
110 Bfgbt to rue Ol bemann anmfnifiratton ; aU it notu 
is to tnable tbe abmil1tfirato~ to fue; tbe 21 H. 8. Ol" 
netS tbe anmintfiratioll to tbe [~ltfe Ol tbe nCJt of 
fl\in; tfJi~ ifJ tbe litn aff tbat gibeg ,tbe mife a ebare 
Ol 3lntetefl in tbe 'Q!efiatots <!fflate, but tbat Ifj as 
9nmtniffratri.t+ Hob. 191. I Cr. 62, 202. ')But tbotlgb 
tbe Sratute weltt fo fat as to nebeff tbe i)~ninat!', ann gtbe 
it tbe [[life, pet tbete remaineb man!, ~ifcbiefs; fo~ 
~bere being no Dtfftfbutiotl, be tbat obtaine'O anmfntftra:: 
tion went atnap witb all ; fo tbat if one tung of age, ann 
tbe tetl unner age, ann if bp @)urp~fre a @>trtltlger ob= 
tafnen anmtnftlration, be barren tlJem aU; o~ if be to 
1llbom it belonaen mas beponb @>ea, ann fll10tber got ~n~ 
miniffratton, be was ffript of au, tbffj being tbe ~if(bfrf. 
~b(s ail batb ma'Oe Hnn p~obibe'O a juft ann renfonable 
lRente'Op, b1' taking a\lJ a1' tbe (lCoufe of tbc (!fbiI, (i. e.) 
tbe atlmin{(frato~a babfng tbe wbolc Qfftate, flnn bifpofing 
of tOe Qfaate; ann tbis tbe 'Q!itle of tbe ~ct aJe\l)~ to 
be tOe ~eaning of it, being intftle'b all Act, &c. f01 Set
tling, &c. ~IJe 130b!, of tOe Aa appointa mba fi)all babe 
tt, ilnb tbe mO~iJ~ arc ptttfuant; fo tbat tnbereas in tbe 
')Bonba fo~ [)tflributfon befole tbe aft, (fO~ after 2 I H. 8. 
till tbe 12 Of Jac. tbe!, nib de facto nUtribute) tbe mo~tJ~ 
in tbe 13011'0 tuete to nUltfbute all tr)e fll)~ntttarp fiJonin 
tblnk fit; now tbc1' ate to nfllribute a~ tbe art llJnH 
bitfCf. 

~bis an in QfffcCf mokcs:l tbe ~effator~ [[liII, ann imf: 
tates tOe ~in'b of tbe 3lnteftate, tubo is p~efumen to babe 
tOe gtefltdt <[atc of bi~ lmlire ann <Ztbilo1fn; ann tbrre~ 
fo~e be being fuppofen to be fucP1ffen witb Deatb, tbc 
law botb tOat be ill fuppofe'O to babe been t11t1Ung t.O 
bo, ann gibes f)IS Qfflate among' tbem ; fo~ mOom be is 
fuppofen to babe lubotlrctJ ann taken J;>ainfJ fn bi~ JLife~ 
time. < • 

F f 2 '~t., 
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't!r:hl moll p~obable tbe ([uftom of London mfgbt be 
tbe ~utne to tbe ~aker~ of tbts gct, tuberebp no l~~Oc 
pertp in lJt1.lcn to tbe mife o~ <ICbilblen, tn fucb a ebare 
01 31nucrll; but if tbe mife nics, tt tuas ueber Doubt" 
eo, but bet @>bare !Joes to bet ~recuto~ 0: Qomfnitlra# 
tOl; anti if one of tf)e Ql:biln~en nte, making an (!Ereeu
tOl, it IJoe6 to bf,U ~rectlto~; tut if be nics tuitbollt (!Er= 
£(uto~, it fUrlJibeS to tbe otbet ~:Pbang; bp Jefferies 
Chief Juftice; anti bp bim., if a <ICittien nie, babtng a 
([life anll a C2l:btlD, ann aOmfllitlration fs eommtttetl to 
tbe- ([bUn, mbetebp be batb one tbfrn @att at; aomintartl= 
tOl, anll one tbirn L9att as a (uffomnt!' ll!latt; if tbe 
QLfJilo nte, one 10art goes to biS anmtnUlrnto1, tbe otbec 
tLJtro 19art to tbe anminifttatol de bonis non. ann bp 
tI)e [[1ife'9 19art going to bet <!ftecutol o~ 9nmfnillratol, 
it appears to be an ]nterell belleD; anti tben tbfs ail 
nDtb a9 mucb beft an 3intereft befo~e Dtlltibution. as anp 
of tOrCe ruffomatp w>art~ are bellen befo~e iDtftrfbu= 
Uon. 

lf tbrte be an 3lnteteft9 a great 15euefit artfes, lDuteb 
otbettntfe UJotlfn not, fo~ ft IS aa mucb a~ a iDebt tnbicb 
{g to be poto in futuro; fo tuat if tOe!' mart!', 'tts a 
Jji)~efermfnt; fo~ if tlJfP' martp, tbe fPuabann will be 
Cute of it, anti fo mo!e beneficial to tbem, lnber£'aS bp 
Slnmfnillratlon onl!" tbc!, babe ani!, a JRigbt to rerober ; 
fo tbat if tue!' nfe befo~e tOe @>ccuritie~ are aUcun, o~ 
tbe i)ebt£J rccobeteb, tbe!' go to tOe atJmtntltrato: of tue 
jfatber; fo It ts in tOe QI:are of tbe [[tife; fo tn ~arfS 
of voutllJet <ltbUtJ1£lt, wbetettpol1 tbe!, tutU b_e unner great 
IDifa'bbontnges, ~el1 befng aftain to trult toem fOl tOete 
<!fnucatton, o~ fo~ raffing ~ums to place tbem ablOalJ, 
tDbtcb lnillnot .be, if tbe g(f babe tbe otber ([onllruffton : 
]f it be fo tbat mIJete tOcte ate mo~e, an :fntereff a)al[ 
beft: ~lJe Second Quefiion is, tubetber, if but one, nn 311t
tetell 6)011 bell, mbteb llannS upon tbiS ([Iaufe, quod vide. 

~be Beafons on tI)e otbet ~tne ate, 
Firfi,. '([fJere is 110 .meeD of it; Firfr, 15eeilufe onlp one 

QtlJill1; ann tbe 21 H. 8. nin nibe it to btm. Secondly, 
'(tl)e W6~nS of tUt Qct are, Difrribute. Thirdly, fitbe 
mo~ns, of tfJe act are. to be confttu£tI aCCo~niltg to tbat 
ILalU ; rdl. tf}e Ecdefiaftk~I Law tbou~b 'tig true tbat tbir; 
tuil! foil aJo~t of tbtU 13encfit \tlbtCb tnUI enfue, if Oe btUb 
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tbt Qftlate it felf; fo~ if be batb but a Bfgbt to i1t1mt~ 
niRer, no \f~ecutol o~ abmintRrato~ llJan babe tt ; but 
if a RhJbt to tbe qfQate it relf, 'tiS Plcfellt ~~efetmellt ; 
ur fapra. 

itbe !Difference bettneen 1RhJbt of anminiffcfltg', aun 
of tbe <lftlate i9 great; Fidl:, fJ)e batb notbing befol£ gn" 
minitlration, tnbicb map octalion great S5Uttl) to obtain 
9nminitlration, o~ be map be beponb eea, anb anotber 
map net it, anti fa be be (beatetJ ; but bp tbiS get tbe 
13on11 will be btJ; eetutit!', let \Dba tnUI get tbe aamls 

niffratton; ann if be tlte befo~e be get anmtnitlrtltfon tjS 
loft, mbftb in tbe otbet ([afe it t~ not; fa that tbe Q!:btltl 
Will be upon man!, iDtfanUantagel), wbftb be 1l.lfU hot be 
if be be witbtn tbts ~ct ; fa that tberc is great Reafoll 
to comp~ebenn blm tllttbtn, anti not Icalle bim upon 
21 H. 8. 

Second Bearon tf$ upon tbe mo~ns of tbe all; Firfi', 
Diftribute, fo~ tnbere but one, no iDillrfbutton. Secondly, 
~be mo~n Child. 
~o tbiS be anfwered, ~Oat tbe motD Child comple .. 

()enDS Children, anD Diftribute t~ a~ Tribuere, ann tbe 
'(tUfe f~ general, Intefi'ates Efrates, (1. e.) all Inteftates E
flates; tbertfo1e n"lerS tbep. are (ettleD wftbtn tbis Qlf, 
tubere tbere are but one «bUD o~ a Wife, &c. tbe!, 
iJre left unfettleD; anll tbe [[IO~Dg of tbe 150nD ate to ne", 
fiber to fucb ann fuCb ~erfon ann )I;letfon~, as bp tbi~ 
get are tlfrfttelJ, wlJiCb aJetlJ~ one Perf on to be tnttbtn tbe 
~eanit1JJ of tbe act. §Suppofe a [mife, ann one QCbUll, 
tbat Q!:btltJ tnill take, if tbere tOe [[lo~tJ Children in Sect. 
comp~ebet1D one Child, tubp map it not in tbhl <!rafe 
Co Sect. 6. ? fo~ if rbe [[to~ng are fluck Glore to, tbe n.ett 
of nUn muff babe an, anD tbnt ([~tln noUJing; ann tbill 
(IrIaure rupponn~ nett of J1ttn ajouln not comp~i.benD one 
oUlp, tuOlUlJ be ftuttiefS. And in Care no Child~ then to 
rhe next of Kin, tubtcb llJetuf5,· tbat Child is al) mucb a~ 
if many Children. 

Thirdly. gjt tl.Jall be ronfirurn accolllfng to tbc <!Eccle~ 
fioffteal fLow; nnn tf but one Q!:btlll, tbat Q!:btltl tlJall be 
ftft out. 

Anfwers. Firff, an act!) of t9atliament ll.Jall be COlt, 
ftrueD nco~ninJJ to out !LaID. 

Secondly, 



Secondly, fll:bep babe no lLaw wbfcb gibes tbe mife 
O~ ClrbtUnen anp JRtgbt to Cue fOl an!, )f>att !Jf tbe In,, 
trfiate'$ <efiate; ann 21 H. 8. giues them 110 JRigbt to 
tbc ~aate, fo tbat fOl \Ubat be prrcetbeSJ tbep bab 110 
JLaw tul)erebp tbep couln claim anp f!:ofng, ag 4 InLl. 336. 
wlJtcb ll)£wa U)erc won no JRfgbt to anp particular ~att, 
but at Difentron. 

~biS is a remeDial lLaw, anb to be erpounlleb largeI!, ; 
nnb tbet£fo~e wbere tbe n£~t of IL\fn, o·~ [altfe, Ol QrbUn, 
is but ol1e, tbc!, aJall be witbin tt, anti not left to tbe 
<Uncertaint!' tbep were unbet bcfole. 

31f pou take it to be nn lntetta, tbtn in tbis <!rafe tuba 
fiJaU boue aOminfflration f wbp it aJaIl 1J0 worte tye (!f{fate 
!Jors. ~i. e.) to toe (!Ctecuto~ Ol anmfnffiratG~, if tbe ~tilb, 
&c. nie; fo~ where tfJC Qffhlte gOfSJ, tbe anmtntfiratton 
(lUrrbt, tbat be mop be able to fue anb tCcouer, anb toat 
tbc fJ)usbann fi.)l111 be aDmttttffrato~ to toe [[ltfe isJ rrtount'lco 
upon tlJfa Bearon; fOl tbe lLaw ba\Jing giben bim fbe 
lPlopettp of tbe <!ffiatc of big [mife bp tbe 3lntetmarrtalJf, 
be fi)ilil be ~nmtnf(fratol to fue COl it ; anb in tbat cztafe 
if tbere be <l!btIn~£I1, tbep babe no ]nteretl tuitbtn tbf~ 
9et., Ol 21 H. 8. fo~ t{je ft>ll!1bann batb tt, 4 Rep. 5. I Cr. 
J 06. ann it i£) o(co~nmg to lReafon, anb all (!fquitp, tbnt 
be fiJoultt babe tbe ~anageml?nt of tbe Q!;tlate, tubo fa to 
babe tbe ')Benefit, ann tbe fame Bea[on tbat gibes it to a 
refinuarp Legatee gibe£) it {Jere; ann fbi£) aCt fa aa mucb 
os if be batt fattt, 31 gUlC all mp (!Efiate to bim ; fo p~apg 
tbe w>~obibitfon map flann. 

Jefferies, Chief Jufiice, 0uppofe brfo~e tbfa gff one 
makes bi!1 [mill, anD mak£sJ j. S. ~~ecuto~, be baD fueb 
an 3lntct£1l bp tbe [[1111, toat be migbt rclcafe ; pet if 
be tlitS', it tutll not go to bt£) ne~t of flUll, but to fDe 
urtt of min of tbe ~etlato~ ; [0 in tbi£) <!tafe tbe 9Ct ban 
an <!fpc to tbe Jinteffatc, ann waG inteuneD fOl bt£i 'mene. 
fit; tbut if be ban mo~e <ZI:biltJ~£n tban onr, be fi)ouln not 
nm aUmp witb all, anb U]e tell llatbe. 

ann tbOllglJ Difiribution ann Children map be £0 takcn, 
pet It ill batlb Language; and if no Children, then to 
the next of Kin, (i. e.) if tbete be anp Clrbilb, it a)aU not 
go to tbe ne,:t of I1\tn. 

aG to tbe 9nbantage bp {Jabing it an 3lntrtcff belleD, 
be faib turte were manp IDtfanbantarre~ Ilketutfc, as if 
lldnlt nn ltnfant be nHltrp a ~lut, &c. 

2 ~e 
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i1)C (ail) ti)at tbe [)~(1imltp ball n l\3oUlcr of Difirtflu. 
tiOtl llefo~e tt)l£1 @)tatute, (i. e.) tnbcte be grantell gllmi= 
nHltlltlO'1 to toe [[life ann all tbe Q1fJiI'O~en; but lnbere 
be I)c1t1 rrranten it to one, tbere bautnlJ erccuten bfg li30wt 

tr, be couIn not alter it, o~ compel £1)iffrtbutiolt. 
aa to the 1Bonog toep fi~nifp little, fo~ t~£p take J. N. 

ann J. S at tbig Day; pet tlJete i~ a kinn of Jjnterelt ,;~<, v,. 

at tota Dup, fo~ tbep anmit none of tbe ~btln~en to be ;/1 
(!l;bfOr:llcc, tnlJtcIJ b£fo~e tbep mtgbt. . 

Withins Juftice tJemantJg tnbat [[{O~b~ are tbere in tOe 
get to beff an 31ntereff f @)baU it be taken tbat tbe ina= 
bUng tbcm to take a 16onnlleff~ all 31ntereff f f!>e feea no 
)Rearon tbat anp [[lo~ns fi)ouln \lea an 31ntetetl to go to 
<!E.tecuto~a. 

anti til tbe ([afe of tbe f!>U~ball'O, if be lIfea befo~e tlbt 
mil1,firutlOtt, it fiJatl not go to btf$ <!f~ecutol ; but to tbc 
ne,:t of min to tbe mife. 

'tl[:~ul @ltatute beal~ tbe 3lnconttenfencea at <!CommOll 
)Law, anll ml1k£~ tbe 'tl[:dtatof$ [[lUI; ann if tbe <ltbUtI 
tHe£) b£fo~e anmfntnration, mokra it a feconn QC:fme, an11 
grbes t(Je <leQilte aa 'tiS p~efumen tbe jfatber woulD, if 
be (Jllll lllfpofen it, l i. e.) to bi~ ne~t of JL\in.Cur' ad
vifare vult. 

Eafi-India. Company and Sandys; devant. 

4· T HIS Qt:crm tbe liUbge~ beliberel1 tbeir SDpinfolt~ 
feriatim in tbiS gteat Q.tare! Walcot luna but 

aJO~t, ann bts JRea(ona being inclunetl tn tbofe of Hollo .. 
way, &c. mbo fpoke after, 31 babe omfttel1 tbcm to abotn 
)Repetition. 

Holloway fafn, aU might be re'bucel1 to one fingle 
l,EJoint, lUbitb was, whetber tbe ClCbattet granting a fofe 
~rilne to tbis c[ompanp e~clufibe to aU otber, be 1J00n. 

1lCbnt tbt6 lUna a great ~oint both in lRegatn of tbe 
JL\ing's 19lerogatiue, unn the ll:leople"s lLibert!'. 

fpc tJIutilct1 all ~tUbe, ut fupra lUas none per Sawyer 
Attorney General. 

jfolcign ~tl1ne tuftb Qth~illfana batb been opencn bp 
fetJeral attg of lE>arliament; ann at Ql:ommon )Law 'ttna~ 
nn tnbetent i\!llerogatibe in tbe ~totull, tbat non£ tboultJ 

ttatle 
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tranc tuitb fro~eirtner£) tuftbout tbe I11fnlJ'S ILi"C£llCe; anD 
tbe {,\ilfg {Jnbfl1~ tuiS @~erogatiue at ([ommon lLa~, rtn 
gct "Of l\!>iltHament is:; ncceifarp to bebeil bim of it, 
Wbicb 110ilebatb none Ilut to fome particular llDIareg. 

Michelborne's:; ([afe citelJ bp tbore tunt orgu£b fo? tbe 
<!tonlPlln1.', Datb not in an!, ~~t been ollfUl£tfn bp tue 
lltbrr seibe. . 

llCbig itt n ~ra'Ot flot to be Catttell all but b1.' a <!tom~ 
pan!" anti none can neff a ([ompa"}? but tbe ntfnlJ. 

'QL:be J1ting botb tbe fole W>ower of tbfg 'Qrrane, an of 
mar altn Wrare ; ann b!, neclaring a mar, be map ties 
termfne a publick ~rattl?, tbotlgb CEttlen b!, ~ct of ~ats 
finmcnt. 

mo }1!)arlfament cIler looken on t,biS af,; a ~o"opoI!,; 
1181.' (0 far from it, at; tn tue 14 Car. 2. cap. 24. tb(~ 
C!Companp., &'c. are fain to De an tlllbanta!Je to tbe lSub. 
lick, anb tbat act Inas mane; tbat tbe J13erfong of tbfS 
QCompal11.', &c. fiJouIn not be bifcourag£b in tbofe bonour~ 
able fJfnneabour~ fo~ p~omoting publick dtnl1ettakings; 
tben D'tJlU Cilll tbtt; be a ~onopol!, f 

31t Iteber batb been queRfoneD as fucb tip ~arliameitt, 
tboulJb tbep babe lookeD narrotnIp into tbe mtng's 19lero" 
gatibe, eben to tbe quefffonfng fame ~bit1gg tbnt Inere 
~iS unDoubtcn Rigbt; ann cOl1clUDes pro Ql1er. 

Withins : lPere ate Uno l\!>otntg, 
Firft, [illOetber lLetter£l ~atcntS gibing a fole (!Crabe 

to a <Irompaup, e.rclufibe to otbers, be !JooD. 
Secondly, mDetbet tn ClCafe if tOe!' be !loon, an affton 

lies. 
fPc tbfnkfj tbere ttl b(tt one Ql1efrion, anti tbat tbe ~(fiolt 

l1lf1l Ite o~ not, an tbe <Irompaup batb an 3rnteren O? not; 
fo~ if tbcl' babe an 1ntereft bp tbefe )l.,etters )1!)atcnt9) 
tben tbe 9ction will unquefiionablp Ife. 
~be <!tafe bepCl1ning folel!, on .fo~eflJ1t ~rane mitf) ]n" 

findS, be tlJaU applp to tbat, anb not mebtHe wttb JUI:: 
lann ~rabr. 

'flr:fS a great Jj!)'oiltt as to tbe J1\inlJ'~ ta~etogatibF, ann 
tbc W>eople'S libertp. 

Fir{f~ lPe talu;g it, tbat bp tbe ([ommon lam tbe lLtin!J 
ban a ~~etogatibe to retlraih all biG @lubjeff~ from gOing 
IlC!,Olll1 0eo, a~ F. B. 85. 'tis true F. B. faps, eIlerp ~Ub" 
ject ma~ no out of tbe Realm to mercbantJtic, &c. but 
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tbat t~ to be unbetffootJ, be aJal( not be punfll)eb fOl fo 
lIoing; but tOe IL\ing map Plobibit (Jim, aa appear.G b~ 
tbe fame 'Sook; ann tbut tb~ee map~, (i. e.) bp tbc 
~~eat @>cal, tbe lP~iUp ~eaf, o~ €Sfgnfr, o~ bp ~~OCltl~ 
mation; ann tboll§b in Dyer 165. etten bp 9W~. Williams 
'tbl fain~ tbat befo~e R. 2. @lubjecta map go beponn {gea; 
pet 'tis tb£te lltJt£Cll, tbe IlttntJ map p~obfbft, onn u QU<rre 
if.) mane, if a going obet tnftbout a lLicence be not 11 
<!l:ontempt, tl)ougb tbere tnO{; ltO w>~oIJfbftfon; afterwarDS 
in tbe fame '16001\ 296. 'ti.G boltlcn fucb Departure befo~e 
fJP~£f5 lD~obtbttion h1 no c[ontempt, but all tbe '))3ook~ 
fup wben tbete ia a W>~obfbitfon, tben it i~ a cltontempr. 

ga none map go againft, o~ without tbe lL\{ng'.a lLt= 
cenee; fo if tbep ate gone, tDe JL\tug mop teeal tbem, oS 
appears bp Dyer ~ 75. . 

'i:is objetted tbe ntin!\' uiap p~obibit fome particulat 
~etfon~ bp [[(tit; but be cannot p~obtbit all bf5 €tub· 
jeff£h . 

Anfwered. ttbete are feberal [[ltlP~ of P~obtbftilttJ bP 
mlrit, tnf)icb fa niteile'll to particular ~erron.9', anti bp 
~lotlamatfon, \1.1btCb i~ general. 

gnn all tbe 1l\tng'g 0ubjeHs ate bount1 to take ~ottcc 
of tbe ntinlJ'£) QD~eat @>eal, anti W>~itlp ~eal. 

Secondly, 'f!:be nttng batb tbe conttoIlfng W>otuer abet 
nil 'QCtatie 1l1ftb ]!nfitlel~, be ma~ rap OlJer all jfo~efgll 
flCrane in gellera~: f!>e fattb Michelborn'S ([afe goea fure 
tbet tban Fitz-herbert's N. B. anti be batt) not bearn an!, 
gutbo~itp offer en againff Michelborn'~ ~are, alj to 'Qlrooe 
lnttb 31nfitlel~ ; anti tbe !>pintol1 in tbat <[are feemg to 
be giben upon (ucb a mucfttOtl lHl tbi9:, fo tfJilt 'ti£) tbe 
liutlgment of tfJe Q1;ourt tn a ltke <ZJ:afe, fo~ \11IJo wag 
tben Chief Jufiice neHurretJ tt, ann none of tbe ~ourt 
oppofetl it. , ' 

~be ~~erOlJatfbe of moMni JLealJue~ 10 in tbe ~inrr, 
anti be map make tbrm aa Oe pleafefj; tlJett it \\'louin IJc 
barn tbe JLaw fiJoultJ gibe tbe $tll\l it ~o\l.1Cr to make 
JLeagueS, ilntl pet tbe ~ubjeB~ fiJOultl babe a Bigot to '00 
Cucb QrbingfJ to b~eak ft. 

13ut tfJougb tbe §5)ubjettu map not trane tnitb 3)nfitlefrl; 
pet tbe iLting map llcenfe tbem, o~ frane l)imfclf; as tbe 
Jews \t1crc p~olJib{ten <[ommcrce tuitl) tbe .IDtlttol1a, ret 
Solpmon tru'Of'O tULtb Hiram King of Tyre ro~ Gold. 

G g ~~e 
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-m::be feueral lLicenCfG ann 1}:)etftfon~ ctteD anb lbt'wlt 

Ill' tlJe llDlafnttff's <1tounf€l, though tbf!, p~otJe itO E\tgbt 
tn tbe <1trotun, pet ate ~bineltce£J of it ; fo~ tOat to wont 
purpore fboulb tbere be fo manp lLicences ftom tbe ([town, 
ilnn Jj:>£titt0I19 from tlJe Qtomm0l15 to tbE' lltfug fOl JLt" 
bertp to ttone, linters tbe Ilttng IJan fucb a lRigbt; tberc: 
fo~e lUllrfs wOere tbe Jj>arliamrut batb openen 1t, tbe IlttllIJ 
batb )poWet to (outrol all jfolfitJll q[ratJe, efpeCiau!' 
tllitb lin finelS. 

ObjeCtion. "l6ut tbougb tbe Iltftlg bOb Cucb JRftJbt, pet
ltotu tbe p~obfbfttmJ 19art of tbe t90t£nt Is \)oin b!, tbe 
€3>tatute of :2 E. 3. \\1bicO is pleabeb; anb tbe inabltng 
~art of tbe 1.9atent i~ boill bp tbe S>tatute of Mono
polies. 

Anfwer. gg to tbe Firfr, ~bat etatute relates tlOl 
to tbi!) '([ranee 

Firft, ')5ecauCe 110 Curb fiCrabe tben ttt ~ei"ff; fo tbat 
tlJe Ji!)arliament couln babe itO Regarn to it, unltfs fip 
ll!>~opb£rp; l1ett~er COUlD tbc!' knom llJbetbcr it woultJ 
P10be IJurtful Ol benefic tal to tbe litingbom; but take tbe 
get ilt tbe largeff~ pet pou muff take tt to relate to tbe 
@lUbj£lf S!3attcr, lnbtcb tua~ COl [[lool; Co tbat tbe 
[[{olbs, {baJ] be open, map be taken free from Cuframs, 
ann to balle no other 31mpofitfons upon tbem. 

Sls to tljc Second, mlbetber a QBonopoI!'. JJ:>e faps a 
~onopolp i~ no immo~al Qct, but onIp. ogofnft tbe POlio: 
tick JjDatt of (JUt lLaw; tubtcb if it bappen to be of an" 
llnntage to tbe ~ubUck as tbis 'Qrrane ts, tben it ceafes 
f1ffo to be ngaintl tbe p~obibittng Wart of tOe law, anl1 
fo not tritbin tbe lLaw of ~onopoltes. 

¢be <!tampanp batb been in ~otffmOll of tbiS «rabe 
ncat olte bunblcb t0ears, ann tbat ~otf£mon will in ~ime 
nttJc a Rtgbt ; ann etten Grotius de jure pads, &c. anb 
tonclutJrs pro Qller. 

Jefferies Chief Jufiice belibereb biS ®ptniol1 mOle at 
larlJ£, but agrren tnitb biJi 1l3~etb~en:. an'O fo 3jungmfnt 
tuil~ IJtt1tn pro Quer. 

,. ARany-
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Anonymus. 

s· U P O N . flEbitlence at a fitrfal at· 13ar, Jefferies 
Chief J ufiice fatn, it ban been ruIel.l, tbat if one 

malteS biS [[till, ann figna it, anti lleclare~ it to be btu 
mill, tn tbe t9~erence of one mttn£f~ onlp; anti tOts 
'lDa~ befoae tbe ACt of Frauds and Perjuries, tOere, tbougb 
be bit afttt\llat1:JS, tOts f~ not witbin tbe ~eaning of 
tbat aft ; anti be feemetl to boln tbat a [[(til wlote all bp 
tbe aL:eftatoffl own Il>ann, ann tleetare1:J tn tOe ~lerence of 
tb~ee cr£tlfble [[Utnelfes, fuoultl be \tlitbfn tbe ~ntentfOt1 
of tOat Qft, tbougb not fignel.l bp Oim, (acco~nfng to tbe 
mo~'Os of tbe act) ill tbe nt>~erence of tb~ee crebible alit .. 
netres. 

PoIlexfen fain in tbf!l Qtafe, tbnt if tOe ~ellato~ fign 
tbe [[lUI abobe, in anotber )Room, anti tben come bOUln, 
ann tleelare it to be bifl [[{til tn tOe IF>~erence of tOlee 
Wftnetres, ann tbe!, fubfcrtben tn bia L!>~efence, it tutu be 
one Quefiion; anti tbat if tbep fubfcttbe it in biS ~le# 
fence, anll tben be afterwat'Os, tbe!, being gone, fign it, 
tbat will be another Quemon. 

eDne mokra bis [[ttU, figna ft, anti llecIarei1 it in tOe 
lI!>aeCence of tb~ee m(tnetres, attn tben makes a jfcotfc 
ment til fee, o~ nons otber act mbicb omountf3 to a iRe~ 
lJocation, anll tben llew publtffJe~ bi~ mill in tOe ~~ec 
fence of one o~ Uno imlitnelfes; tbf~ map be gOOl) enourrb~ 
QU a? re. 

Anonyn1US. 

6. A ~otion tun£; mnne fo~ not returnin3' ~onr!, fo~ tbe 
Marfhalfea ano maimed Soldiers, tbat an attilcb. 

ment mtlJbt go agatnll tbe Sheriff of toe County; ltlbfcb 
tbe Court nrOl1te'O, ann fain tbat unler~ be returnctl it, 
tIJE!, moulO take tbe firll fubtlantial Werron of tbc QtOUl1tp 
tbat tbe!' met lllltb into Withernam fOl it; tubfcb tbe!' 
miabt bO, it being in t~e Qtare of tOe teaO!. 

G g 2 King .. 
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Kingfton and .Booth~ 

7· I.tEl an "action of flCrerpar~ ro~ Qtfault, 'l5attct'p, anb 
[[lounotng, ttfen at tbe 'Wat; tbefe ~oints tuere 

tuletl bp three of tbe luUie,e.G', viz. Withins, Holloway, 
ann Wa,lcot,abfente Cap. Juflic. 

Fir£}, lJf one £nUr upon Jl,aul1.,lDbetfof 31 am in leaa! 
~otfrmon, anll 3I nefitebill1 to go off mA' lantl, attn be 
refufe it, tben after tbtll, 31 map ufe dliolence anO tbruff 
btru off ; but 1 cannot tnountJ bim, o~ knock bim on tbe 
ll)eatJ. 

Secondly, 9)f 1 commantJ lfIp @>erbant to bo tubat tfl 
fUWful., anti be miCbebabe btmfelf, o~ no mo~e, 3/ llJall not 
anrwer fo~ mp ~erbattt, but mp @)erbant fO~ bimCeff, fa: 
tbat it tuas biS own Qtf; otberwtCe it \\las fn tbe pomee 
of eller!, ~etbant to rubjeH biS ~aaet to wbat aaions o~ 
penalties be pleafetl. 

Thirdly, 3lf l! (ommantJ mp ettbant to bo a lalDfnl 
9ff, as in tfJi~ ([afe, to pull tlotun a little woonen lPouCe 
(wber£fn tbe @Iatnttff mas anb tuaUlb not come out, anti 
lU(Jicb mall carrien upon [[{beelS into tbt Lantl to trick 
tue IDefentJant out of @otfeffion) anD bitl tbem take (ll:ate 
tbep burt not tbe ~Iainttff; if tn tbiS Doing InP t5>erbantll 
wounn tbe J;>lainttff, in Trefpafs of gtfault anD [[{ounn, 
tug b~ougbt againff me, 31 map pleab Not guilty, anti 
gibe tbis in ~Uiilenc£, fo~ tbat ]I wall not guntp of tbc 
ructounning; anti tbe ,ulling tlOWl1 tbe i!>oure tua~ a lalU~ 
ful alt. 

2 
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'The CounteJs of Conway's Cafe· 

8. E'. Jedment \llal~ l1~ougbt upon tbe [)emffe of tbe 
.' Counters of Conway, anti ChalJenge tuas taken 

to tfJe Array, becattfe tlUo Knights are not returnetl, anti 
Oyer .,~apeb of tbe Venire, attn l1emutretl tbereto, becaufe 
tbep oUlJbt to ttl' tbe qtballenge. 

Sawyer Attorney, .ftbat tbiS fs goob upon Demurrer 
fe~ two ll\eafO'ns; FirO:, f![:be Challenge is, quia nullo 
hliIite in eodem panello exifiente returnat', lUbece tbere 
ougbt ttl lle an Averment, t~ttt fuch a one, ann ruch a 
one is nt)t a Knight. ,. 

Secondly, lit bUelY hot appear tn tbt Venire tbat tbe 
Counters fs c'onttrntl1, anb tnbrte a Peer is ILdfol of tbe 
PlafntfJr, no JltnflJbt ougbt to be ret~t~el1, f01 tbe Venire 
fS tb£ DireCtfon to tbe Sheriff; ann tberefol£ tf a Peer 
bectare Op tbe marne of Erquire, be fiJall not take Excep. 
tion, becaufe no JltnilJbt i~ returnen. Dyer 318. 

Finch Solicitor General. mIben a Peer i~ J;>laintiff, it 
is fOl biS Dignftp, ,tbat a Knight is returneD, anll tbis 
J;>~(lJtlcge ts bp tbe Caminon Law, lUbicb be cannot tuafl.lt', 
otbettntfe if it tuns bp Statute; ann tbougb a Peer map be 
concernen tn tHe t.fbcnt of a <leaure, a~ if be babe tbe IRe .. 
llttfion upon an «.!Effate fo~ Lffe, ann an action ia b~ougbt 
agatntl tbt Qrehant fo~ lIfe; pet it I~ 110 <!ratite of Chal
lenge, if a Knight be not returneD. 
~be Court feemen to be of ~pfl1tOlt, tbat tbere map 

be rucb ChaHenge, tDbere a Weet ts; ILclfo~ of tbe J;)lafn
ttff, becaufe tbtp take mottee, tbat be tg tbe Wartp COlt .. 
(erueD ; ann tbep grant Attachments agatnff the lLetro~9', 
IDbrre the 19laitttiff nOrg not pap tbe C;!!:ofiS~ &c. but tbe 
ChalJenge tg not lJOOb, fo~ it ou~bt to be tfJat J. S. ilUn 
J. N. rrturncb upon tbe Panne} are not mnfgbta, ann tben 
it migbt babe been trieD; but ftfJ it i~ no\1), no ~rtal map 
be; lUlJgment affirmeo, nirt. 

.Ano~ 
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Anonymus in Chancery. 

9. F 0 U 1\ jOint i>tunetfj in 11 &flip; three tuft( nabf .. 
gate tbe ~btp, tbe fourth lUiU not; tbe Qtourfe 

is to go into tbe Admiralty, anb tbere gfbe @ecurttp ta 
anrtner fo~ tbe @>bip if tlJe be IOff, ilntl tben tbep tl.JaU be 
tJifcbargeb agatnll tbe otbet. 

lIf one bifitke tbe [lol'oge, anb tJotb not exprefly P~obff 
bit nobtgatiug tbe @bip, anti tbe @bip go tbe dtopage, 
anb is loll, in rucb <ZJ:afe be tlJaU not be anftueren bifl 
~art; but if tbe @>bfp return, be llJall babe an gccount, 
fOl wbat is eat neb, anb it tlJall be tntenbeb it dtop8ge 
tnttb bin <itonfcm, tnUbotit an eJP~effl ~~obibttton Plol1etr. 
gg tf four ~enants tn (ltommon of lLanb, one o~ more 
fiock tbe lLanD, anD m8n8g~ it, tbe tell tlJall babe an ac::: 
count of tbe @~ofits; bUt if a 1L0rs come, as if tbe 
@>beep, &c. bfe, tbel' llJall beat a u>att: Per North Lord 
Keeper. 

Chippindale's Ct!ft. 

10. ON E got a 15affatn·Qtbtll1 upon tbe ~otJl' Of 
J. s. anll bien; anD tben tbe ((moman is; Deli .. 

bet eD, aub Declares tbe W>uttp neaD, to be tbe Jfatber ; 
anD tbe Jufiices an;utJne bim fo atCo~btnlJl!" anb olber bi~ 
~OOl1$ tol11artls tbe ~atntcnallce of tbe Qtbtlb ; tbis fall 
)It)att of tbe ID~l1cr ts botti, tbe otber goon. 

This Term the Ki1zg demifed; he fickned upon Can
dle1lZas-dqy ill the Mortling, being MOlzday the fecOltd 
Vqy of Febrttar)', and dy'd upon Fridqy the jixth Vay 
of February 1684' in the 37th Year of his Reign; and 
at crhree in the Afternoon the fame Day the Vuke of 
Tork was proclaimed 1(ing. 

Upon the Fridqy M0f1zil2g the Jztdges fat ~ While, 
and then rofe, and after the 1(iltg'S Vemife, and in the 
Afternoon of the fame Day, the Judges had new Pateltts ; 
and upon the Saturdqy M0f1zi12g they were fworn at the 
Lord Keeper's., and then came to lf1eflJltilzfler) and fo 
there was no Vifcolttinua7loe. 

Poft 
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Poft 'I ef7lzin1J7Jz Sanfl. Hill. March 24. The C01!t-, 
1lti/Jioners for Claims at the Coronation of Jac. 2. fat 
in the Painted Chd11J.ber~ their COJlt1ni[Jion was Qyer and 
:tJeter1ltinfr, as the High Steward ufed to do ~ the Peti~ 
tions and ClailltJ were in Law French, and reeot'ded and 
entered up in Latin upon Rolls kept in Chancery: Tho 
Commi /lion was under the Great Seal in Latin, and di
rected to the Lord Keeper, Lord :I'reafurer, Lord Prefi:,. 
dent, Lord 'Pri'l!Y Seal, and to {everaJ Great Lords, and 
to the two Chief Jttjlice.fo 
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Mafon and Good, at the Rolls. 

J. THE <!tafe ltJas tbiS, IDl. Good ban tnkrn 
@)ecUrities in bis OUln Jaarne tn (truft fo~ 
Thomas Cook, fo~ btber~ 0um~ of ~one.J!, 
ann makes Good biS (f.tecutol, anb tHes. 

Thomas Cook amgnS tbe faib Sj@oncp, anb aU 13onb~ 
taken in Good'S marne in aJ:ruff fo~ bim, to Mafon, alttl 
tben nies lIntellate. Richard Cook ab~iuiffratol to Tho
mas, amJJn~ biS !Letters; of anmilltfiratton to MaCon, 
ann tf)en Richard lites lInteffate. Anne Daughter of 
Richard, ann [[life to Good tbe iDefennant, takeg lLet~ 
UtS of aDminiffration of the QPOOi111 of Thomas Cook, 
unaDmfnUleren bp Richard ber fatber: Ma fon Plcferfl 
a ')StU agatllft Good as <!E~ecutol to Good tbe t!!:ruffce; 
Good tbe <!f.tecuto~ claims tn migbt of bis [[life; fiol: 
nen upon a ~Iea ann iDenlUtter tn Qtbancerp, Ill' North 
lLo~b Ilteeper, tbat tbe 3lntereft of Richard well patfen Il!, 
tlJe amgnment of btlt lLetters of anmtni1lratiou to Ma
fan ; anb fa liketntfe bolDen at tbe Jpeactug befo~·e tve 
Maner of the RoUs ; and fo decreed. 

4 Clofe 
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Clore and Water[on. 

2. pOllexfen mouen to bircbar~e a lRule fo~ a Prohibi-
tion. ~be <[afe toas tbtUl, Qrbcre wa~ a @)uit ill 

tbe Q1:ourt of tbe Urcbbtfi)op of York, ann tbe Q1:aufe 
arofe witbtn a ~ecuIiat, wit bin tbe ArchbHhoprick of York; 
but t1)£ W>urtp Huell mitbin the DtoceCe of Chef.ler. 'Qtbc!' 
tbat obtatnen tlJC ~~obfbit{on wOllIn baue it that tbe @Iuit 
mouln be itl tbe Diocefe wi)ere tbe 19artp tnbabitctl}, ann 
fo tbe (!taufe follow tbe W>erfon. Pollexfen wouln babe 
it tbat at Common Law a ~an O1flJbt be fuen out 
of tbe Dfoce[e; but ~tatute H. 8. rellrafn6 QI:ttationg 
. out of tbe Dtocefe, fo~ [teration of tbe Il\fng'~ @>ubjelf ; 
but wbere the '15tll)op, &c. i~ ~ilttP, there 29 H. 8. c. 9. 
Ootb not e~ten'O; ann in tbhl (!tafe tbe Dean ann (!tbap~ 
ter of York, wbore tbe @ecuHar i~, i~ concrrnc'O, ann 
tberefo~e 'thl not witbin tbe @ltatute 23 H. 8. ann 'tiG 
O1o~e naturill tbe ~etron fi)ouln foHom tbe <!Caufe of 
getion, tban tbe ([oufe tbe ~etron; tuberefo~e, &c. nnn 
a Jaule was ma'Oe to 'Oifcbarge toe Ql:nufe of ~tttott+ 

Company of Stationers and Parker. 

3· I N an aftion tlgainff Parker blOUcrbt bp tbe <['ompan!' 
of Stationers, be pleatUl the !Letters tE>atent~ of ll\fn~ 

Charles 1. lDbfcb grant to tbe Univerfity of Ox on to 
Plint Omnes & omnimodos Libros, lUI)ICb are not p~o" 
btbtten to be Pltntet'l ; ann aftertuatllS tbat he tltn bp ana" 
tbee Qibatter IJ'tont to tbem 190wer to p~fnt tam Libros 
content. in Charta to tOe Stationers of London, quam 
alios non prohibit'. 

Pollexfen malle it Unee fnueffion£t. 
Firfl:, Jlf tbe 190tent to toe <!Compall~ be goon. 
Secondly, Jlf goon, if tbe mtUlJ bp bf~ [ubfequent 

ClI:f)utter ban g{Uen llDo\\lcl: to the [tntberlitp to punt 
notlnitbfhltlning. 

Thirdly, Jif goon, if tbf9 affioll lif£;. 
f[1)6t Wl~tntil1g is a '(!tl)ing of PUbltck [lre, fS appa~ 

rent, nnn ~att£t9 of Law ann !Religion ougbt ann af~ 
maps was unOtt tbe immetJfate ~are nnO ®ouunment 

H h of 
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of tbe mfng; fo~ it i~ il Cl!onbepaltCe bp tnbicb ~rn 
communicate their jflotton!l in the molt pUblick ~anner, 
anD Witb tbe moU lolling 3! mp~emon; anD tber:£fole if 
tbep are gool), tbt~ ia a ~ealtn to rp~eab them, anD tLl 
gibe tOrm a mOl~ nfffullu~ lllBuence; nun if tbep ate baD 
JtiotionSf, tb:i~ is; Hkttntfe a ~etbntJ to rp~eall t~ ~tr" 
(bief Willft. lit \tlaa an a(f inbenten tn tbe ~fme of 
H. "6. anti bp bi~qrnte blougbt oller bitbtr, ann be lJrante 

en tJ)€ f~le l~ltnthl« of fome ')l3oo-kg to TothiIJ. 
f!.be Statl,lte of Monopolies baG a Provifo, tbat it llJall 

not £trenD to lLettHa ~atel1t~ granteb to <ltompanien; 
anll tbe art of 19~tl1ttnlJ mane in tbe €:fme of King Car. 
2. Sea. 22, 2 3. (Jtl~ a Provifo fo~ tbe ~~tlltlelJe of JP~int~ 
taB', ~raltteb bp tlJe IltfltlJ o! biG t9logl?nftoln. Moor 673. 

DQdd fain, tbat n ®~ant fOl tbe (ole ~lintiJ1« of JI.,atu 
ifj goolJ; ann in tbtG <!tautr, Mich. 22 Car. 2. Rot. 2 J7-
\ll~~ n Q.Cn~ ()tttneen Roper ann Streater; Roper bab 
hQug-lJt of t&c ~~e,utl}~f1 of ~l. Jufiice Crook tue tuttD 
l~ilrt of IJia l\~po~t~; S~reater ban a \U5~ant from the 
£\'(110', antJ v~tntetJ UpOlt Roper, upon lDbfcI) be blOUlIbt 
u:1t ~(f~,Qu ll.f Debt upon the Statute of 14 Car. 2. Streater 
pleatr£t! t~e Jl\tng'~ QP?ant, up-on mbtcb Roper tlfmurren, 
aun anjutrgen f01 t(J£ 19laintiff; but it \.tH1S-t after reverfed 
in Parliam~nt. 9ntJ tbe ([afe of tbe Company of Sta .. 
rioners ani.1 Seym{)Uf, blbrte nn ~utton t1h1S b~nulJbt bp 
tbe Company orrainU Seymour f01 Plintfug of an alma. 
IlllCit, all'll fOlUli) upon a fpe£tal [tctnict, tbat it lUas a 
<!CoP!' of Gadbury's Almanack, nun tUilt tue jfenUs tn it 
were tl)C fa-me tW.Jicb were in tue (ltommon ~laprr, anll 
to.at Seymo.Qr vall a 1911tcllt fram tbe Ilttug; but anjungcn 
again(t ~~tll; fQ~ tb£ role ~~tntJ,tlg UH111 granten to tbe 
~om~np hcfo,lv. It tS-t true tbe(e ~rttons Were blO-ugbt 
upon tfJe €$!ta~utc o,f 14 Car. 2. tnbtcf}. in erpire'O; but 
tf)at ~t{ltute tJtD Itot gibe 0 lRigbt but onlp an actton of 
Debt, fo it ia ItO ®bj£ctton to Cap, tbat tbta affton hi 
tbe fame, aS$ tbofe afftoltg tuete, lllbtcb were bJougDt 
upon tbilt ~tatute; fOl tbe JRilJbt of t9~fttttllg latu 
'15011k~ .. anb rumanaclt~ tefig, upon tue ®lant, aun tbe atf 
bp tue [[1o~n~ affign, &c. ai.1mtta tbat it is a L~tB'bt anll 
31nteretl, ann not onIp a l\!>~tbtlege! ann ill tbf6 qroutr, 
Hill. 35 Car. 2. mass tbe <!tare bfttDeell tfJe Company of 
Stationers ann Wright, lDbere the Company b~ougbt an. 
AClion fur Cafe upon tbi~ ~atent" anti UJetDen tbe ~Iaufe 
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tnbic,b p~obibit£tI ~illting 01 3lmpoltiUJJ bp otbertl, 'anll 
quod tbe IDefenlJOl1t impolten J1!)falm l )l3ookS ; tbe [)efelt~ 
~ant pleanen tUe @>tatute of 25 H. R anjungcn fo~ tbe 
~Iainttff+ 

([be Second Queftion, 3lf tbe fubfeQUent ~~nllt aboitl~ 
tb tbe firff, o~ gabe ~utboltt!' to tbe Univerfity to Plitlt, 
(ontrarv. to tbe ([barter of tbe Company. 

~bat it is a lRfgbt o~ ]/l1tct£ff oe ban Plotten befo~e, 
atttl Seymour'S; ([afe is an autbo~ttp; ann fo~ tbe~a: 
tent~ of tbe 8th anti I uh Car. I. tbe laff f~ but 0 ([on" 
firmattoll, fOl if tbep ate truo ®~fll1tS, tben tbe W>lea ts 
Double. ~be [Qlo~n~ of tbe l[Datent are general, of 
Books not prohibited, though contrary ,to the Patents of 
other Pereons, tubtcO [[(oltl~ ate not to be taken in tbat 
@>enfe a~ to £~ter1lJ to all 15ookr; tnbatfoeber, but to 
~ook~., of mbtcb no one ban obtafnen tbe fole 3lntetelf 
to Plint; fo~ tbe Univerfity being, a Ji!llace of. learning, 
it \\lag !lral1teb to tbem to Plillt 1300kg fOl tbeit <r1fe 
tbere, anti not to come to London fo~ tbem; anb tbe act 
of Jl!)arltament ir; it ([omment upon tl)iS ([batter, fOl 
lnbcn tt comes to the QClaufe relating to tue Univerfity, 
tbe mlo~n1'f are, Quod vide, lDbicb ttplainS the <.!tbarter, 
fOl in making thcfe Qtbatterg tbeJl1fng Ditl not lntenb tbe 
Univerfity to be 13ookfellct~, but !lObe tbem WJotner to 
Illint fo~ tbetr o'wn Cltonbenicnce; anti tbe ~are of Sey
mour aJ£\tl~, tbat tbe nttng's Jatft licence bin not .gibe 
a Power. 

Objettion. m:bat if tbe (It[Jatter if& goon" tbe 10~fce of 
1;ook£t tum be enbanfen; but tbe Statute of 25 H. 8. p~a# 
11iOt9 flgainff tbig ~ircbtef. 

1[be [[loln~ of the ([batter to tbe <.!tompon!, art, Po
tefiat. authoritat. priviIegium & Hcentiam omnes & oi11ni.;. 
modos libros Pfalmofllm, &c. p~obibitfng aUds, tubicb i~ 
tantamount to the fole W>~fnttltg, tbo' folam i~ not within 
tbe <JI:barter; ann tbi~ \t1a~ ob/etteb in tue <[afeg etten anti' 
ober:tuleb; ilutl tberefo~e be p~aptn ];Ubgl11cnt fo~ tbe 
Plaintiff. 

sag fOl tOc third Point tbere ffj no iDoubt in tuat, if' 
tbep f)abe un 31ntereff, &c. 

Holt econtra: IPe arguetl the fira t.!loint, tbnt tbe t\ittg 
mfgbt Jjta'nt, &c. but tbe. onlp ~ue(Ul.lll ia, if tbe King 
fJp tue CZI:f](]ttct of King James ill (0 tcffrntnl?lJ, tbnt fJe 
(ouU) not !Jrimt fweb JLtbcrtp to ot(lft~;, ilUn a~ to tDta 
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be (ain, tbat the [[to~ng nin not beff tbe fofe ]l1terpff, et~ 
tbet taken fingle, o~ tonctber ; attll comparelJ it to tbe 
(ltafe of a ®lant de feparal. pifcaria, & Jibera pircarj~t 
tbe one f~ n librttp, tbe gtbet an 31ntereff. fjJe agrefb 
t(Jat tbe ILting balJ ~otuer to grant tbe 113Jtntt!1!l' of 
~OOk9 concttning li\ellgiolt o~ lLaw, anti nbmttg it to be 
an 3lntereff, but not a fole ]jl1tereff; ani) tbat tbe [<Llo~tl~ 
of t(Je nt>lobtbftton no not amount to n ®~ant. 

~bete ate Uno ~inng of );>~obtbttion; tbe Firfi wbtcb 
p~obfbits a ttf)tng ll1bicb maa unlatnful befo~e~ aa in tlJe 
€are of [[laffe tn f.!CburclJea; I I Rep. 49. '<!rbe Second, 
tnbicb makes a ~bing, tnbtcb tnas fatnful befo~e, t,o be 
lInlatnful, ns to tlepart t(Jt JRealm after a £Dlobtbttton. 

iml(Jttt ae~ant map baue a reafonable C[onffruttion 
befole, it fball not be cantelJ fUtt(Jec bp ]mplfcattolt, iHl 
Davis 5;. ann tbe ~afe bere is nrollger tban tbe <tafe in 
Davis, fO~ bere it tfl t1 ~~eroB'atitJe of Power, ltJbtcb i{) 
mo~e ffronglp ann£~£n to tbe ~etron of tbe lL\fng; ann 
tbere it t~ onlp a ~~eroll'atiue of Inrerefi ; tbta ~lobtbf:< 
tion being an glf of QDOUernment l1eterminea ttJitb tbe 
Deatb of tbe I!Ung, Latch. I t~. anti Palmer 422. ann 
Larch. s8. ann if tf)t IittnlJ ba~ P10btbiten be map alfo en· 
large, fOl be cannot P~obtbtt btmfelf; Co Plapeb 3Iutlgmcl1t 
fo~ t(Je Defennant. 

iltbe (!Court encltnetl fo~ tbe DefentJ8nt, attn Caib, tbat 
if tt tuaa not fo~ Seymour~a czraCe, \nbic(J tbep tbouglJt t1 
barn cztafe, tbep tnouln baue !Jiuen 3lUlJgment upon tbt~ 
{lrgument, f01 tbep ball in effftt l1eclarell their ®pttliol1~ 
upon t(Jffl ~otnt in tbeir Jl\efoiutfon tn tbe (lCafe of tbr 
Eafr·lndia Company; but itt JRegatn of Seymour'S <!rare, 
tbep tnouln fJaUe anotber argument; ilnlJ tOep fain, tlJflt 
tbh1 fa t1 U'lerogatiuc of Power, wbtcb tbe lL\htLJ CQUill 
not grant fo, but tbat be mfllbt rename ft; but otuetwtfe 
It f~ of tl ~~nllt of an lnteren;, ideo Curia advifare vult. 

Term. 
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T HIS Term began with the Swearing George Lord 
Jefferies, Baron of Wetll) fornlerly Chief Jufiice of 

the King's Bench~ Lord Chancellor, in the Place of North 
Lord Keeper, who died this Vacation; and Sir JOhl1 
'I reoor, Speaker of the Hour~ of Commons, Mafier of 
the Rolls, in the .P~ace of Sir John. ChurcJ;iJl., whQ died 
Iikewife this Vacation; and of Sir Edward ffi7tbert, one 
of the King's CounkI, Chief Juftice' of the King's Bench, 
in the Place of George Lora Jejfories.; ~lfo Walcot a 
Judge in R. 11. died; and Serj~nt Nevil was made a 
Baron of the Exchequer, in the Room of Wright, whQ 
went into R. B. 

Anonymus. 

I. A N GtlmfllHlratol pleQtJelJ plene adminifrravit', 
ann UPOIl 3ltTue (ounlJ fo~, tbe @fafntiff., artb 
moben in Qrreff of J]ungment, tbat abmfnf~ 
ffration tuns committell b!, tb~ Archbifhop of 

York, tubere tbe 3lnteffate ban bona notabilia in Lon .. 
don, ann tbat tbt11 appearen tuitbtn tbe JR£co~b ; Coril, 
if tbfs tun~ upon a Demurrer, tbep tnoliin babe taken 
JE20ttce of it ~ but now tbe <!Cafe being ttieb, ann tbe 
Il)onellp of it againff tbe Dcfen'Onnt, tbep wOllIn not; 
ideo Judgment, niG. 

Anony-
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Anonymus . 
• 

!). A !Joittture Ui mabe to a geme, of fljoufes til Lon-
don, tDbicb are burnt balUn ; Baron and Feme to 

tbe ~ntent to ratre a long 'Ql:erm fo~ lmUnfl1g tbern n~ 
gain, lebp a Fine upon an agreement, tbat tlJe Feme aJal! 
babe bet 3lointute out of tbe refetbeb Rent of tbe 
J1)oufes: Ruled tbat tbt~ Fine ball not l1efitopeb bet loin" 
tUt!;, but onlp enureb to a particular ~UtPore to rolfe 
tbis ~r:erm, anll tbat aJe aJan babe tbe 18 ent ; anb tbat 
it lball not be fubjeCf to tbe IDebt~ (J~ ~batgell mane 
flnte bet Jiointurt. 

~ Ma[on and Wellalld. 

3· T HIS' tuas an ACtion for Cafe, in tubfcb ttc ~tahli 
tUf betlaUl1 tbat fn ~onfiberation tbat ~e wouln 

permit tbe Defenbant to oetupp laub of tbe Wlaiutiff's 
.fo~ oue ~ear, tbat be woulb gibe bfm fo~ it, a~ muc~ as it 
·l11as \l1o~tb; Non affurnpfit pltabel1, anll a ,verdiCt fo~ tbc 
Wlaintiff; 8nll holD mobeb fn Qrteft of Judgment, tbat 
nn gction noes not lie. . 

Thompfon arguetJ tbat an .action bora not, beeanfe it 
if5 tn tile ReaUt'; anb etten 3 Cr. 242 , 786, 859- 2 Cr. 
668. I Cr. 414, 415. Jones 364. 

PolJexfen arguell tbat tbe action l1ib Ife, anb faib, tbat 
if 31 (ontraH to gibe fO~ rut' lLOblJitl.lT, o~ fo~ rucb a 
«bamber, a~ mttef) af5 it fs wOltb; tbat tbi!f in a goott 
fltOlltract, anti if fa, tben an affion Hra upon it, an1) be 
ceuln llot babe an ~UtiOt1 of IDebt~ becaufe il1c£ttatn, 
(h1bicb Jufiice Withens benteb, ann faib tOat an ~ctfoJt of 
Debt wOlllb lie upon a Quantum meruit, aberrfnlJ tba't 
,f)e brfetllrb fo mueb, as a ~opIo~ fo~ malting ~Ioatbg,) 
fo tbot be (Jugbt to babe all ACtion fur Cafe, 01 no otbet 
~ttfon ; tbe Court lllclinetl tbat it Din not Itf; fed ad jor-
natur; pUB. . 

James 
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James and Trollop; devant. 

4· T HIS Qtafe ln~n, again fpoke to b~ Trifidat fo~ tOe 
Jj!)Iainttff in tbe mtit of ~rto~, Dntl it tuaa tn~ 

fiffen on bp bim, tbat tbi~ DeeO tuag befo~e ttr:ime of 
®cmo~p, ann tberefolc not pleanable; tbat toe @>etfin of 
tbe Prior llHUl Hkewffe befole ~tme of ~emolP, ann fa 
not ttfuable, no~ triable bp a lIutp; tbat a lLa!, ~etfol1 
Inns not capable of €itbn; en prender, ann that the 
CltouncU of Llteran ban teaO~en aU ~ttbes to the p~opet 
lSt1ffo~fi. 

Holt econtra: f!bat tuber€ a DecO befo~e €ime of 
SN}emoU' is fUPPolteO bp dlflge aftet, futh iDeeo iSJ pleao" 
able ann lJoon; but that tbe ')5ooka tubfcb fill', .[)eeop 
befole '€ime of ~emolP 1l)all not be pleaoeD, are to be 
'ntenneil DUllg of fucb Liberties anO .ftancbtCfs; as:; can= 
not be (Iaimell oJ fUPPolttD bP <Ilfo!J£ in pais: gg if one 
claim ~OOb~ of Fe]o de fe bp DeeD tlefo~ flCime of ~eor 
man', be cannot ffJetu f)1~ t)feD ann fap Virtute cujus, 
&c. but muff ft}etu an antient <!ronfirmatiotl, Ol a <ltlatm 
anll tlUotuanc£ in Eire; fo 111 tbHt <!tare if tbel ban PleLln~ 
ell tbe Derll, atln reHe'D upon It, Virtute cojUS, &c. it ban 
been naugbt ; but wben tb~p' tbttn tbe DeeD, ann Itftetutre 
an d[fage to rUPPO!t tt, 'tig fuffictent. as to tbe 3!~lricr; 
nilt ttpina tl @)rHin, 61 'QrhftHJ btfo~e 'QCtme of ~tmolP, 
be caill, tbep 'Cu. it in ~tlill of all ~ercrtptton~. ag to 
1.8p lJ)ftro .. ~ nat being CApable Of ttttbe~ en prender., bt 
it (0:, but futc t{)ep mete ca,able of «:itbeG bp Retain
er, upon a <l!:ompoution, anO tl}at tbi~ \\las no mOlt 
tbtll1 a Modus JlLlPiflg fa ruueD:, a'lllJ fOl tile Councif of 
Lateran, if tt tlJotttn baue' an!, 3/nfktence uPOtt t()t~ <tare', 
it tuoufD nelfrop aft fbe Modus's in England; anti fo be 
p,~a.~e{li tbat t~e ]unrrment tnftJtJt be affirmCb. 

Hefoort Chief J ufiice fai'B, t~tlt a,ll ~~efntption~ arc 
fonn'DEn UPtlU a ~tlppofftion tn JLatu, t~at at tbe fica 
t~rc wal1 il ""~tlt, t{)oulrb trom not to be PlotJUCel1 ;' nnn 
tbotlfib' it falls· Gut hI tb{~ <ltarel tbat tbe ®~ant i11 P~t1& 
nuc€17, ft}au tf]nt llulfte tOt <!Caft tbe lt1o~fe: bp no ~eal1~. 
autl, il5 to its &~ht!J befo~e lime of ~emo~!" be ap~ 
p~oucn tb£ [)Hferel1~e takell b!,' Holt, toot tnbcr& it iDeen 
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bdole ~fme of ~cmo~!, of a ~bing \tlbicb map be claint· 
eD b!, ([lfage, h1 bp [lfage fuppo~te'b, fucb DeeD rna!, be 
plealleD, &c. Witbens conCUrt~D oa to the eubffance of 
toe I}!)leoDtl1~ ; but wbrtbrr it be not tnfo~mal, be woun. 
confiDer; anD fo Curia advifare vult. 

Friend and Bouchier. 

5 II PO N a fpertal <l1ertlict tbe <ltafe (naS, A. retfelJ 
of !Lantla in Jree, ball lItrue Dorothy blS iOnugb· 

ter, manitO to Richard Hopkyns ; anD 9 Car. I. be malle 
bia [[Illt, b!, tnbicb be 'bebifr'b biS lLann to Dorothy fo~ bet 
lL ife; anb after bet Dueare, to bet fira eon, ann the 
ft)etra of bia 13otlp, &c. fo to bet feconn @)on, &c. anb 
to tbe otber @>on9 of Dororhy, ann tbe llJeirS of toete 
'1Bollle£f ; anb after to Richard NeIron fOl !Life, an'b t~en 
to (Jhl firH @on, ann toe lj)£'iri1 of lJill 130ll!'; attn fo to 
toe @1econtt, anb tbe otber eOnll of Nelron in eadem for
ma ; anD fOl Default of fuel) 3ltrue, to one Elizabeth Jones 
ill lee; anb after {Jis mill fimfiJe'b, anb bero~e tbe ~ubs 
linntoll of it {)c aDne'b tUis <ltlaufe. 

Memorandum. The Intent and Meaning of tbe Tefia
tor is, that Dorothy {ball not alien the Lands given to 
her, bur that they {hall be to her Heirs Males, and for 
want of ruch Iffue to NelJon, &c. 

Dorothy baD j!{fue Ricbard, nnll bp'lI; Richard ban ]irs 
fue Henry, anb np'n; Henry 'bleb witbout limle ~aJe, 
fjllbing a iDau~bter, [[life to tOe Oefenllant; upon 
\UlJom Elizabeth Jones entereD, ann mane a JLeaCe to tbe 
@Inlnttff ; & (i ruper totam materiam, &c. 

Pollexfen fo~ tlJe nDl.atntitf faib, toat it (nag not tbe 
j,ntent of tbe ~eftt1to~ to take mo~e JRellar'b to tbe 
IDaugbteu; of tbe §SOil of bis own l)au~htet~, toan to 
tbe IDauglJtert$ of bts own Daughter; anti fo tOe ]intent 
of tbe Memorandum tuns to retlrain toe t!l:ail general, 
whirr, was erplers anb ap,parent tn tbe 13on!, of tbe 
mIll, to an Qfftate tn laiHl}3ale; fo~ if bi~ iDefig" lun£) 
toat a Jrrmnle aJoliltl baUe ()all it, be wouln fJaue IimttetJ 
tt to tOe iDaugbtet~ of bill own Daughter, lUbo lUere 
mo~e ncar to bttn, tlJan tbe Daugbtet~ of the @on of 
bill IDaullbter! anO be comparen tbill <Ztare to Altbam'fj 
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<ZCafe in tbe 8 th Report, tubicb mas a ®tft to one Dtttl 
btSj fpeirg, Habendum to IJim, anll tOe J1>einl of biSj 130# 
np; tbe ~eneralttp of tbe ®ift in tbe @~£mitfe~, ISj te~ 
tlrailtell ann letrenell bp tbe Habendum; ann b£fille~ be 
fatD,tbat t{]e [[1o~n£J of tbe Memorandum are plain, tbat 
fucb ma£J bhl 3111tent, fo~ be faib, tbat bf~ 3!ntent ann 
~calttnlJ tua~, tbat Dorothy llJoulD not babe Wotuer to 
alien; quo minus tbe JLantJ£J tlJall come to bet J1>eir~ 
Sil9alr9, ann for want of fuch lffue to Nelfon, tnbcre tbe 
mO~n9 fuch Iifue ougbt to be «noct{foon J!)eit£J Sl@ale~, 
ann to be all one ut fi fuerunt, and for want of Heirs 
Males, &c. anll be fain, tbat if tbe mO!n~ were, That 
(he {ball not alien, &c, but that the Lands {ball come to 
the Heirs Males of her Body ~ and for want of Heirs 
Males of her Body, then to Nelfon, &c. it would have 
been clear; and he prayed Judgment for the Phintiff. 

W illiams fo~ tbe IDcfennflnt. gnn be confilleren tnbat 
llla£f tbe ~ntel1t of tbe ~e{hltol, ann be fain tbat it was; 
platnI!, e~p!etTeD in tbe mm; ano wfJete it t£f erp~c[en in 
tbe mUll, tbere llJall be no Qftlate raifetl bp ]Jmpltcotion, 
ann toe (!ttlate£f in tbi~ [[(til are as plainlp anll artificidllp 
t~p~etreb aa cnll be; ano to make an!, contratp <ZCon# 
ffruction, wouln be to oppofe toe Rulea fo~ ~onffructtol1 
of mUla, ann to oppofe tbe 1nt£l1t of the ~enatol tn 
tbia mm, ann tbe 3lntent of tbe mlm it felf. f!>e faib 
tbnt tlJe Rule fa, tbnt tbe gjntent «Jail be obfetben, but 
110t bepontl tIJe mo~ns, o~ conttatp to tuem ; anti be faitt, 
tf it be nccelfutp to make fucb ~onnrufffoll upon toh; 
<l!:laufe, it map be ertcnneD fa aa to gibe an Qfffate,tail 
to Dorothy; ann if tbi~ llJall be tbe ~eaning, tben tbts 
<[Iaufe will obertb?ow tbe [[till, ann be contrabiffo~!, to 
it felf; fo~ where be ra!,~ tbat bi~ 3Intent \\'lag, tl)at fiJe 
llJall not I)abe ~o1t1et to alten, fiJe llJall babe @owec if tt 
be an Qftlate,tafl in Dorothy, nno llJe map bar bet ~lfue 
IIp .JFine, anD the Remain'Oet bp lRecoberp; but tOe true 
g@eaning of toe QI:laufe bJfl£J, to anb a )Reffriffiol1 to Do· 
rothy, tnDicb the ar:effnto~ tbougbt, tbat fiJe ban not bee 
fo~e ltp tbe )Lam; be ettell Dyer 17 1 • I Leon. '47. 

Herbert Chief J ufrice fail), tlJat in bt~ 3lu'brrment tbi~ 
luag a plain ~afe, anll that tbe 3!ntent tuas but to arm 
a Qtlaufe of JRellriffiolt, tubtcb, aa tbe ~rffato~ tbouglJt, 
be ban not none befo~e; ann it ia not like to tbe <!Lare 
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of Altbam, fO~ it hl tbe £iDffice of tOe Habendum to te~ 
fftafn tue ®enrraltt!' of tbe 'lcmHfes; anb tbere tbe 
[[lo~bg are in tOe Uft!' a(f Of IhuitlnB' tbe (fffart; but 
O~te tbev Were ftt anotbrt ~ilue, tuben bts ¢boultf)t~ 
tuere tlof emplopen about Ifmiting an (!fRate, but Plobt~ 
nhtg tOat l1Jz to ttluom tbe (lffiate tua~ g1\)cn, tl)oulb hot 
Derraub tOe ~ift; fll1b wbere tOe WOltJ1j ate, That his 
Intent and Meaning was, that {he {bould not alien, &c. 
but that they iball be to her Heirs Males, (L e.) Heirs 
Males according to the Intent and Meaning bf his Will ; 
anti of ruc~J[)pinfOtt war; tbe whol'e Court, ann lJatie 
lItl'Dnment fOl tue iDcfentJant. . . 

Herbert Chief JuOi(e aSkeD PoIJexfen tofu it fuauIli 
btlb€ been if tbe [[lo~n~ in Altham'fj tzeafe hab be~n fn 
a flrtaute bp it felf, bp map of ReCital, blbicf) male re .. 
fembtrfl tbt~ ([afe, tban tDe (!Cafe (tf Altham as it 
now t15. 

MaCon and WeIland; devant. 

6. T H t S Qtafe h1a~ moben again, anti tbe Court faib, 
tbat tOt!, ball prrufetJ tOe 1l3ooks, anb tbat tbofe 

titetr bp thornpfon ate all, tubere a Rent in certain is re~ 
(etuel), anll tOete tbe JLam, lnbete the €binll fallours of 
tbe JRtnU!', tuitt hilt permit an flrtion quite perronal ta 
be b!oU~bt, 'but tutU refirain . tOe W>artp to brs p~opet 
actiott, witbout confountJing of tbetn; but bere if tbi" 
9«ion not~ not lie, tbe. w>artp O)aII be witbout JRemtll!" 
tnbttb tbe JLaw will not permtt, fo~ an acttoll of t>rllt 
boe~ not lie becaUfe it is; intertaitt ; ann fo tDere can tlg 
no Dmter~, becauft tbere fa itO Jl\eltt; lUberefole tbi~ 
gcfion is tueU b~oug~t. anti llutlgrrtent tuas gluen fo~ ttJt 
t9Jatntiff ltna voce. 

-Dolby 
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Dolby and Harris. / 

7· A N tlctfon Of Debt lUllS h~oulJbt upon a 130ntl 
mane Guatdianis & fuperviforibus Pauperum Ad

derbui'y; tbe i)efennant pleaneb, tbat tbete lUere otbec 
([butcb\l}arben~ not namen; tbe @Iaintit'f repHcn tbat 
tbere tuere not, anb upon tbfS tbere was a Demurrer ~ 
ilnn it was moben bp Pollexfen, tbat tbe Defenbant 
migbt anrtner OUrt; but Blencow on tbe otbrt @ioe faib; 
tbat tbe 15onO tua~ mane Guardianis Ecclefi~ Paroch. 
Adderbury &c. ann nO W>erron nameD, fo ill certain, fo~ 
it ollgbt to lbew lUbo lUere C!t{JUrcbltJarlJen$l ; but it \liall 
anfwered tbat it tuas lUell enougb, fo~ it is a Der~ttp~ 
tion, a~ to the BHbop of London; but tben it uras 
mObeb, tbnt it tuas Guardian' Eccles' de Adderbury per 
nomen Gllardianorllm, &c. anb Guardiani cannot be tbe 
Defcrfption of t1 Ongle }t!)erfon; ann of tbiS {lDPil1ioll 
lUllS tbe Court; fa bp (ltonfent tbe '15onlJ being mane to 
(abe tbe taarffi) batmler~ from a poo~ S}Ban, tbe Deren.; 
bont pleanel1 Non fuerunt daninificati. 

Anonymus; 

8. THE taoUep of. Qtrurnt1ce tUn until tbe 0biP 
tball babe enneD, anb be .bifcbargen of bet 

dtopage; Qttfbal at tbe. ~o~ to blbfcO fiJe lUas bounlJ 
f~ not a iDifcbarge till 6je is unlatJtl1 ; Per totam Curi~ 
,im upon i1 Demurrer t 

Dordng-
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D?rrington and Edwin. 

9' A Replevin bl' Plaint tua.u fnen ·in tbe. Sheriffs 
Court of London, anllPledges tOete founn de 

retorno habend' 6, &c. tbts 191aint tuas temobcn acco~o. 
fng to tbeit <ltufiom tnto tbeMayor's Court, anti aftEr in== 
to tbe King's Bench bl' Certiorari, anll tbete Oyer of tbe 
Certi9rari being tlcmannell, tbe J;)ar,tl' beclareD inK. B. 
onll UPO"tfJt~ a Return awarded, anti upon an Elongat. 
returned, a Scire facias tuent againll tOe ~Iedges in the 
Sheriff's Court of London; anll upon tblS ll1a.G a De
murrer. 

fl!:be Queftion tuas, mbetfJet tbiS Q!a(e bdng remobetl 
Ill' Certiorari, tOe Pledges in tbe inferior Court are tllf" 
cbargeb; o~ 1l1betfJer tbep rematn liable to be Cbt1rg£b bp' 
tbts Scire facias. . 

Pollexfen arguetJ, tbat tbep are nifcbargell, ann' fn~ 
naneen in tbe 'leafeof a Corpas cum caura; tuere tbep 
lIeclare bere de novo, anb tOe ~lDceeJJfngs tn tbe inferiO~ 
4!l:t1Utt are ennell, ann tOe 13aU tbete not anftnetflble bere, 
but '!iail de novo put in ; but CaiD be, rome lUonln bfffin .. 
guillJ bet\l)eell a Certiorari anti an Habeas Corpus, but tbe 
true Difference i!$ between a Replevin by Plaint, anll a 
Replevin by Writ; tuberett ·ts tp Writ, tbe Pledges up: 
pear at tbe Court, lUbete bl' Plaint tbep no n.~t; anb 
hl(Jere tbep no not appear at tbe Court, tbep are not 
tbatgeable; be citell I Cr. 446. 2 lnft. 340. 2 H. 6. 2, 3. 
anll upon a Pone o~ Recardare notl)fllg' ifJ remoben but tbe 
Plea, tbe lnbteb being bp 19laillt, 110 l~)felJges appear, ann 
tberefo~e tbep are not liable; ann befines tbiS is tOe fitff 
(.!Cafe lUbere:cbcr a Replevin lUaS remOllen bp Certiorari; 
but anmfttfng tbat tbcp tlJoUlll be Hable, pet a Scire facias 
fiJall not i[ue, tm tbe Sheriff return upon tbe Pluries quod 
averia elongata funt; anb in tlJiS <!tafe be baD returneD 
upon tbe Retorn. habendo lUbfcb f~ befole tue ~itl1e tbnt 
tbe Scire facias Ue~; F. B. 74. F. anb fo~ tbts Qroufe be 
p~al'en tbrfr 3JuiJgment. 
. Holt econtra. f1)e fan) tbat tbi~ Scire facias i~ founbell 

upon tl)e Statute of Wefl:. 2. cap. 2. fo~ tbc <!Cufr£) of Ha
beas Corpus be nnmittctJ t~cm, fo: tbep ncclare bere de 
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novo, alto tbe, 15atl in' the inferior Court arc nifcvarB'ctJ ; 
ann tbe Renfon is, becaufe toe JPerron of. toe W>artp bee 
tUB' remouetJ bither, the inferior Court ball lOft tf)etr lu= 
ristJfctton oUrt bim; anll not balling 3!uttantiitolt oUrt 
tbe lSetfoll, toe!, cannot PlocectJ tn tue QJ:nufe9 ann no 
mo~e is tcmoben thon tbe ~et[ou ann tbe <II aufe; t be 
@fea, &c. m:r not remobetJ; tmt"bp a Certiorari tOe Be" 
COltJ cum omnibus ea tangent' tg rrntOben, anll fJp it tOe 
~letJge~ nlfo ate temObell, ann tbep map be t(mObeb, be 
It nepennfulJ bp [ijlrit o~ wttbout [[lrlt, 2 lnft. 339· be 
ettell Raf1:aJ's Ent .. t Sid. 155. I Cr. 446. ann be fain tuat 
if bp toe lRemobul or toe Jj3lea bp Certi9rari tI)e l~lfnJJca 
are ntfcbarB'ctJ, toe lk)artp map llffcoatge bla own JF)leblJes, 
fo~ tt map be rcmoben oS .'tuell at toe ~uft of tbe one 
lSartp ml tue otbet. . ann an to tue [)bjretto", toat ,toere 
\lH1S; no Alias ann Pluries returncb upon tue Retorn. ha
bend. ann fo tbe Scire facias' too fOOlt; be filttJ, tbtlt it 
wouIn be in buill to babe an Alias & Pluries retorno ha
bend. tnbere upon tbe firLl [[lett an Elongar. i~ returneD, 
ann comparen it to toe Ql:afe of ')Bail, wben a Non e([ in
ventus ia returlteb, &c. fo p~ap£n tbeir ]UllgmCltt fOl 
tbe l}!lfatntHf. Withens fain, tbat tbete in a great beal 
Of iDiffercnce between a Certiorari ann an Habeas Cor
pus; but Curia advifare vult. gfter in Mich. Term tbi£t 
~afe waf.) arrru£o bp H. Finch, ano oe flltn tbat tbin ltla,g 
a nelU <!rare, ann tbat bp tbe Certiorari tbe ~attp in out 
of <!rOlltt, ann ban not a !Dop giben to {Jint, n~ be bnn 
upon "a Recordare, ann ia not ncman'Ouble, 110~ call lie 
nOllfuit; auo if tbe l~~inctpnl be not in ([ olltt, tue 
Jj!)let1gcn wnnot be; ann tbou!Jo 'fig fain ill the [~.lttt, 
Dicite A. B. quod fit in R. B. tali die prorequi fi voluerit, 
be callnot bp bis; boluntarp w>~orecutton fJ~tll!J in fJh.l 
JPlenlJfs;, wfJo w£te cut of tue ([ ourt befo~e, nnn tlJC 
«[OUtre iG rob ere it QJ:aufe COUleg bere l.lp Certiorari, to iJe. 
(fate de novo ; fO~ toe Certiorari onlp remObe~, ann fo~e= 
(Iores; tIJe (,[ourt below. 

Williams orlJu£n econtra to tbe fdme ]ntent ut fupra, 
ilull [,liD tbat tbe Jl!)letJrrcs; fire bete temouctJ) unn babe 
l1£UtannCl) Oyer (if tbe Certiorari and Return; nnlJ upon 
a Demurrer ]utlgment ia rrtb£11 tuat tf]ere fiJllU be a Re
turn; ann upon on Elongavit returl1£tI bp tfJe Sheriff, 11 
Scire facias iSS b~ou!JOt tl!JaitUt tbe 101(1J!J(~, in tubfcb 
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gffton tbep OUlJbt to be cbargeb, a~ long a£t tbe lunge 
ment of tbe Retorn. habendo temainS ill lo~ce; ann If 
tbffj be ertoneous, tbe It!)lebgcs cannot take Qtlbantage of 
it fn tbiS Qaton ; [to tnbfcb Finch faib tbat tbtfj is petitio 
principii, fo~ if tbe U>lebgcfj ate not in Qtourt, tbcn tbert 
(9 a 3lUbgment, \tlbere tbel' ate not ~arties in ~OUtt.] 
'l5ut Holt faib, tbat tbel' ate ~attie~ to tbiS !Reco~lJ, ann 
babe bemanbeb Oyer; anb bp Demurrer confetreb, tbat 
tbep were nt>lebges bere, &c. 

€be Court \1.1ete fnclineb to be of i'pinfon, tfJat tbe 
@lellges ate not bifcbargelJ, fo~ tbe ~tfcbter IUbicb mig-bt 
enrue; fOl tben tbe iDefenbant misbt bltnlJ' a Certiorari, 
anb tbe ~Iainttft' tnoulb lofe bts; @lebges ; anti on tbe 
otbet 8tne tbel' boubtetJ lUbetbtt t~e ~~(nctpal be ill 
Court, but at bts nt'leafure, anb tbat be's not bcmanbac 

ble, anll cannot be nonfutteb; anb tberefole advif. vult. 
aftet ft l11a~ abjlllJIJetl tbat tbe ~Iebge~ are not nir~ 

tbargeD. 
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--- and Clofe. 

I. A N Ejectment t11i1~ b~ougbt, anti Becober!, bab 
«pon it; Bnb after tbe JLelfo~ b~ougbt an 

. 9ttiolt of 'l:refpafs fo, tbe mean @lOfits, 
anb tbe lLeffee refeafetl the gction! 16ut tbe 

Court ret nnllt tbe JRtleafe, anti faiD, tbat tbe ILttree is 
a t@trfon fn€rutl, ann fet up bp tIJe ~~acttce of tbe 
Court, attb f~ tn tbe Jaature of an i'fficer of tbe flourt, 
Dnb llJall be Witbin tbe @otuet anb ([ontrol of tbe Court; 
anb tbtttfoae tbt ~one!, tubicb was in tbz Sheriff'S ~anJ 
tna~ ruted to be tJelibttcn. 

Titus and Perkins in C. B. 

2. I N Replevin tbe . iOefen1:1ant abotuctl fo~ Damage-fea~ 
rant; tte Wlatlltitf tn 15ar of tfJt !3Ulltn!!' pleans 

tbilt it i9 a ([OPVboIO, &c. anti that tbrre is a C2tU[fom, 
&c. quod qu.-etibet perfona, &c. ql1~ admHla fuit, &c. to 
a Cltoppboln, fo]veret, & ufi & confeuverunt fo]vere t1) tbe 
JLoro fo~ a Jrinc, tantam den:uiorum fummam quantam 
terr~ valebant per annum tempore admiillonis phtdict. 
& fur ceo Demurrer. 

Pemberton fo~ tbe t>efrnnnnt t flrbe fiJo~t 'Quefiion {g, 
if tbfs be a goon arutfom to maint-atn a Jrflte certain O! 
llot; aUb IJC argurtl tbat it 1£l not a noon €utJom, t)e 
fnttJ tbut be ball nllllnps taken it, tOut In (ltoppboltJ$l tbe 

Jffne 
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,.fine is eitber certain, Ol at tbe mUl of tbe 1L01tJ; ann 
,- tf It be not certain, tbrn it ifJ at mill! i'f a ..fine cet~ 

tatn tbere can be no ambiguitp 01 IDifpute between tbe 
JLo~tJ an'O f!tenant; but tbtll .fine fs quite incertaf", fo~ 
the llan'O rna!, be of mOle [lalue at one f!:fme than ana.: 
thee, anll f]e ban netlEt known a Qtuffom fOl rucb a JFtne, 
aniJ fo it ill a ~are wftbout ~~ecenent; fO'l tbe general 
[[lap fs, fo mucb fOl a ~e1fuage, Ol fo much per acre, 
01 fo man!, ~ears mutt Bent; but fo mucb as tbe lLann 
is wOltb per Annum tempore admiffionis, be ban nebcr 
known; in Winow'S <lIafe, Cook's releCt Cafes I. Jlt 
{eerns to be lJtantf'tl,' that if tbe .fine be fucb tbat tone 
map be a IDUTetcltee between tbe JLol'O ann ~enant51; 
thf51 ia 0 jfinc inccrtaln: ~ucb ~tlffom is; incon11cntent, 
fOl tOe toro fa bounlJ to aDmit; ann if be offef51 but 
fi wellle,pCtlce mo~e tban tbe [lallie, be llJall be barren; 
fOl be fiJoll 110t tecouer mo~e than be tJemanng, ann the 
malue hl fo in certain ut nIl amplius, fO~ tubo llJan fet tbe 
([talue f the 1L0ln f be nora not knotu the dlalue, but be 
ts; bounll to anmit, thougb be borg Jlot know tubat jftne 
to fft. 3if an amarn be mane" tbat be llJall pap fo mucfj 
a~ fueb lLonn is ttJoltb, [aa bere] it it) 11ofn, tnhicb Jones 
Chief Jufiice agreen; but if 31 make a J!.,rart teferbing 
fo muclJ Bent as J. s. aJaU name" it i51 goon, per Jones 
Chief Jufiice; to mbicb Pemberton agreen; ann be fain 
toat ttr annual [lalue tempore admiffionis map be a goon 
~etbon fo~ a Jlullge to 'tletermlne the IRrafonablenefg of 
a jftne ; but it i~ unreafonable to put tbe 1L0~n upon fueb 
a ntce Demant}, f01 be migbt mffs tbe Glfeffing of a juff 
jfinc, anb tbcn be fiJaU lofe biS jfine: @)uppofe [fOl it 
ouglJt to be a jflue annui valoris or toe lLann tempore 
admiffionisJ toat there be [In'tlerwoon, attb tlJe ~opPboln£r 
(uts it after tbe Death of hts Jratber, then tbe Lantl 
f1$ not ttJo~tb fa mUCh, .bom (ball t~e .fine be f to \11bicf) 
tbe Chief Jufiice faib it fiJaU be tn like S)3t1nner, ns tf 
l,ann be fowlt witb ([oln ; anb aftct toe Deatb of tbc 
,jfatber tbe <!tom ia cut, tbe lLann fa not ltJo~tb fo mucb; 
pet tbe line fiJaU be atfelfen fecundum annualem valorem, 
bp ~aimatioll tempore admiffionis. 

3/n 2 BuW:. 3z , 33. Allen verfiu Abraham; tbere tua~ a 
(!tUffom to take two ~ear~ Bent, an'tl aUowrti to be goon, 
fo~ tbere t~e JL\oU~ of tbe ~oUtt are tbe ®tltne, ann 11J. In 
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tnbat tuag tbe Rent; but tn OUt ([afe, tbe([outt~lRolla 
cannot be a ~utn(', fo~ tbep call1lot llJc\l.l tbe annual [ta" 
lue, wbiff) is; uncertain. 
~o tubtCb tbe Chief Jufiice faib, tf)at tn totl1 torte i~ 

not mo~e 3l11certaintp, tban tn other 'Zeafes of <!tutloms 
(o~ lines;, \nljere tmo ~eat'5 <!lalue tn <lCafe of a j)Ut:: 
cbafe, bab been abJungeD to be rcafonable, ann a !.gear 
ann li)aU in Qtafe of a Defeent; [ql1<ere del ceo vide 
13 Rep. 3'] anti if t[Je ILOltl Demann mo~e tilllll be ougut, 
be map make bhl Drmann de novo, fOl tbe Jiubgc in 
<!CaCe of a greatrr DemanD tbalt ta nue, ougbt not to 
ilbjU'DJJc a~ mudJ aa t11 nue to the ILO~b, ann bar bim fo~ 
tbe Retinue, but ought to abJunge againll bim fo~ tfie 
1mbole; anb that big QEnttp maa to~tiOU9 if be bao 
tntereb, ann put bfm to a lletu DemanD. 

Lutwich fo~ tbe Wlatntiff. Firfl:, Qtbat it tl1 a goon 
<ZCufiom Secondly, 3lf tbe <!runom be not goon, pet 
tbete is; no .trO~f£iture ; fo~ upon tbe wbole ~atter it ap:: 
pears to tbe ([OUtt, tbat there tua~ a Plobnble <ZCaufe fa 
lJifpute the Jftne. Thirdly, ~bftt tbete· OU1Jbt to be a 
i)emantJ. . 

Curia: 9pplp POUt felf to the ClCuffom onlp. 
fpc o1Jteeb tbat conbenfcnt Qrettaintp oU1Jbt to be fn 

all ([unomg, but certum eft quod certum reddi potefr. 
Pemberton inftffeb, tbat tbe lLo~b willloCe bf~ gine, if b~ 
lJOt~ not tlemau'O rrafflp tbe .fme nue, u1bicb be nenicb ;.,. 
fo~ in tbis ([afe lbf}ere tbe .fine is not incertain, the 
~el1ant ounbt to tenner tbe .flne; ann fo~ tbtg De citen 
the ([are of Dalton aun Hanlond. Mich. 42 Eliz. Cr. 
779. R. B. anb We babe mabe a Qrl?utJer a~ is confetfeD bp 
tbe Demurrer. a ([unom t(Jftt tbe Qremmta of a ~iI= 
nOl oU1Jbt to cbufe out of tbemfelues a Bedel, to collect 
tbe menta anb amercements Df tbe ~ano~ ; ann tUtU if 
tbe Bedel P10Ue not fufficfent, tl)at tbe ~ellanta tbaU 
anfw£t tbem to tbe JLo~b, iG a goon Qtuffom. RolI, Cu
fioms 559, 560. J I H. 4· 2. ]11 London ann Exeter tbere 
ifj a ([linam, tbat if a Il)olfe being in an lun, eat as 
mucb as be is wo~tb, tbe 11)0.11 map reU him, a~ t~ ilJJre£t1 
in 1 BuH}' 207. illln Moor 876. 

A rationabili parte bonorum boes not lie tnftbout ClCu= 
ftom~ as it itS bcln in 2 Infi. 33· [but be faiD tbat there 
are [lnttet!.' Of IDpintons, Brook, rationabili parte 6. Litt. 
Rep. 324.] ann tbere tbe Qtt:ttafntp of tbe Q!btlD'S 
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lI!'att bepClllJS, upon tbe <Irertaintp of tbe Debts anb .fu.: 
nctal (!frp£nce~; tbe llibtcb if tbe)? cannot agree, tbe 
<itOlltt map fettle tbem UP0lt an Qction b~ougbt; anb in 
OUt ([afe tbe C[ettaintp Of tbe <lla[ue fs agreeb, fa~ an 
botb 0ibea It is agreen to be 281. per Ann. anb be con.: 
clunen tuttb Page's <!Lafe, 2 Cr. 67 I. as an Qutbo~itp in 
Wlofnt. 

Jones Chief Jufiice fafb, tbat tbe <!ruffom ffS tbe p~in~ 
cipal ~bing; anb be bib not noubt but tbat it is it gootl 
(!Cuffom~ anll rebucible to a fuffieient ([ertaintp. 

Charlton agreeb anD faitl, tbat it is common in atfu c 

tonus to limtt an <!Cffate to tbe .fatbet fo~ ILife, lnttb 
l~om£t to make ILcafes, tefetbing a ~oietp of tbe an:: 

\11Unl d{a!ue; anb tubat is, tbe annual [talue map be maze 
I ramp agrreb, tban tnbat is a reafonable Jrtne, l1eeaufe 
tbat fs reafonable to on£', tnbtcb is not reafonable to ana:: 
tber. 

Levinz agreeD anO faib, tbat tbis ~uefttoll bab been 
incIufillelp r£(ollleb fo~t!' flCimell, feil. in all <\tnfes lUbere 
tlno ~£ut9 [talue ban been anjungen reafonable; anb fain 
tbat be btn hot fee aup Difficultp ill atfeffiug tbe .fine, fOl tbe 
lo~tI mtnbt babe tb.e malue £l1quireb Ill' tbe Jl)omage; 
ann if tbe true ma[ue tuas not atretreb in tbat QCafr, tbe 
1~i1rt!' migbt babe taken Jjtfue. gn11 be faitl tbat fo~ ana::' 
tber <[aure it i~ ogninll tbe iDefelllJant, fo~ it t~ not de 
communi jure, tbat if tbe QIehilnt refure to pap tbe Jrine, 
tbatbe fnlfeit~ bi~ ~fiate; fo~ in fome WJlac££) tbr ILMD 
aJt1l1 feire tantum quoufque, &e. anb tbetefOlc bere be 
oug-bt to aUebge a ([ullom tbat be llJall fo~felt fo~ a JRelr 

fufal. 
Street agrcrb anll fattl, tbat if tbe Jffne atretreb be un

rrafonable, tbe fLoltl ougbt to re;otrefa It., ann tbe atenaht 
ougbt to pap at bhl t~etll upon a teafol1able (time giben; 
ann eltel) tI]e ([are of Gardiner anti Norman, Mich. 19 Jac. 
R. B. Cr. 617. tnbtcb be fain wal1 a barb 3Jutlament. 

Qi1)JlltlgrtJ f01 tbe )1Dlafntiff per totam Curiam. 
[1POlt tbis a Writ of Error tuas blOUlJlJt in R. B. 

ilnn tbet'e ntiJUrb bp PoI1exfen fo~ tI)e )l!>laintltf in <!Crro~ ; 
anO be fotb, tbilt be coulb not comp~ebenn tbe ~cnre of 
Cncb a ([unOUt; ettber tbe ol1nufl l mallie tempore admif
fionis fiJall be taken from tbe ~fat PlccCl1ent, o~ fUbfr ... 
Quent, ann tbe ~rat in mbicb be is atlmttteb; o~ bo\U 
tl)4U it be un'Oerfiootl; fo~ it maF be fO'Uln tthtb ¢0111 ; 
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it rna!, (1e Qrappices tnbfcb ate cut but at cettain ~i~es, 
o~ f!Joufe~ out of JRepair, notbfnlJ is mo~e uncertain tba _. 
tbe annual [lalue, anti a €utlom ougbt to be certatn, 
(anD be eiten Davis ~ 7. Godbolt 14. Roll, Cufrom -565.) 
anb 110 3llfue rna!, be taken UPOIl it; anti be ruppofelJ, 
tbar a gean p~efcrtbeb fo~ tbe [lalue of a t9int of ~O~II 
to be taken fo~ 'floIl; tht~ WOllitl be HI] becaufe i"ccrtaln 
mbat tbe one tl)oulb gibe, or tbe otfice take, antlro of a 
Modus decimandi; be faib tbat il Qtuffom to babe tbe 
malue of tbe Rent fa noon; anb fal thia etten Page'S 
C1Iafe, 2 Cr. 671. but tbe [lalue of tbe lLanb is not 
gOOb. g~ in tbe Bi (hop of Bath'a QCafe, 6 Rep. 3)' 
lt1bere one balling it )Rent of 20 s. {truing out o[ 1l3lack= 
acre, ann gtant~ it till 20 1. be raUeb, be fiJall babe it 
fOl twenty Years; otberlnife Inhere !Lanb of tbe ([lalue of 
20 1. per Ann. f~ grantelJ, tnbfcb <!.Cafe be put to tlJew, 
that tbe annual [talue fS fo uncertatn, tbat 110 Jltfue can 
be taken upon it, anb therefo~e tbere can be no jfaunna" 
tion fo~ the Qtu(fom; anb be fain alfo tbat tbe Cltu(fom is 
ill allengen, becnufe it is fain quod qu~1ibet perfona vel 
quzJibet perfona! qua: admiffa foret vel admiffa: forent uft 
fuerunt & confueverunt to pap, &c. tnbicb be fain is not 
goon, fOl It fij a ~bfng to be bone in futuro; fuch who 
{ball be ad mi tted, tnIJet£ a Cltuftom ougbt to be founnen 
upon an [tfage Plecenent; ann cften tbe <!tafe of 2 ( E. 4. 
Where one p~ercriben tbat be mtgf)t tLlrn bta WloLlgb ; 
ann the Qtafe in Godbolt 14. devifare poterit, tnbtcb ate 
l10t goon lPlcfcriptiong. 

Levinz llrgueb econtra, anti tneflt upon tbe )Reafon$J 
lit ;Jft'l in C. B. to wbfcb tbe 31u(f{cea feemetl to agree; 
but fOl tbe ~ahnet of lapfng tbfS Qtutlom, Curia advi· 
fare vult. 

The fidl: Day of Ealfer Term, 13ediltgfield fat as 
Chief J ulHce of the Common Pleas, and Baron AtkiltS 
as Chief Baron; Jo/tes Chief J ufiice, and Mountague 
Chief Baron, being removed the Duy before; alfo Jufiice 
Charlto11 being removed again to Chejfer, Serjeant LZlt
wich was made a Judge of the Common Pleas; alfo 
Baron Nevi! was removed, and Serjeant Heath made a 
Ruon; }rliltOll was alfo made a Baron of the Exche
qucr~ and 'Powel a Jufiice of the Common Pleas. 
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Alfo there were ten Serjeants fworn, three of the Inner 
Temple, 'lJiz. Milton, Philips, and Geers; but Philips 
had the Precedence, for he nad a Warrant to be King's 
Serjeant; Of Gray's Inn, Holt who was King's Serjeant, 
Rawlinfon, Hutchins and Powel; Of Lincoln's Inn, 
Hodges; and of the Middle Temple, Killingworth and 
Tate; and the Fridqy after they were made Serjeants, 
and made their Feafr, and gave Rings .Quorum infcriptio 
/fJit, CJJetls, Rex~ Lex • 

. , .. - -...... -- ':" - -"- -
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Hodges and Nicholas. 

I. JdtbBment tn <!tobenant in R. B. anll a Writ of <!Crt 
tOl b~oulJbt, anti general C!ftto~a am(Jl1en ; ann af" 
ter the!, mabell to amenb in R. B. ann tbe Qr,bing 
lUbfcb tbe~ Ulomb amenD tua" becftufe tbat in tbe 

<!enttp upon tbe Boll of the mttt of C!fnquirp of Dil" 
malJe~ per Sacramentum duodecim proborum & .Jegalium 
bomitlum, tUtUS omitteb, nub aUo it trs lot f£lib virtute 
brevis; anb this tua~ tbe ~atter to be tll11£ntltll, ttlbUIJ 
!Das oppofetJ bp Serjeant Levinz; aunbt tad, tbat t{le St'a
tutes of Jeofa.ils bin not e~tenn to it, be,aufe It tull.S lIP" 
'on a Demorrer, anti tbep babe (!Effea Dnlp ilft'ft a Verdict. 
Jpe abmitten tuat there were Qmeunmtnhl at .(.!Common 
fLa,», but tbat \Daa onlp in tbe fame ~tm, alril bp tbe 
'King in another "'QCetm; ann t(Jat tbe Statute of 8 H. 6. 
of Amendments baa a tDUltnttt.o.u beUtJe£u ~iaakers in 
S)j)atterrs of Jratt, ann g@att£rs at' .ILilm -; DUll t4Jft.t in 
fome <tafes tbere map be an amenlnmnt tu.bet/etbe jTal 
lUas mttlakeu ,Ill' tfJe J!,1Jno~aJ1ce of ,tbe ,QI:ledt, b~ ,not 
lUbrte tbere is n ~taake bp -biS .mercknce of tbe Jl.,&ltJ, alHl 
be fafb that tbfu is a ,platn Qfrrol fn tbe JLaID; .. UfO be 
(iteb2:2 E. 4. :pJ. J. Latch. 203· Jones 1~9~. anD Palmer 
12~. upon wbtcb ,([melle p~fnctpaup ve.ltetJ. 

Q)n tbe otber ~att .it. mas inlitlctJ ·Il!' Ho~t atttJ Pollex
fen, tbat tIJe Writ of ~nqutr!, mas tndl treCUtlb, anll 
well tetUtl1ctJ ; ann bffngfo, ,tbou!fb ~be-t,e ,~.au i'ber. 

figbt 
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figbt in tbe (!Clerk in tr8nfctibing it~ it t~ amennablr, 
ann tbat it is n (ommon 't!l:f)tng to amenD tbe JReco~tJ, 
l.nbere tbe @apee·')5ook in tbe ~ffice is tigbt maDe up ; 
ann Holt ette'b'1 Cr. 144. anb a ([afe til rbis, Qrotltt, upon 
a Writ of Error out of Newcafile, lDbere it appeareb tbat 
tOete lDere but eleUen luro~g, but fnfomucb tbat tbe JRe. 
(01'0 anll ~tanfcript lDere ([.\tlelbe, it lOag amenDeD; anll 
PoIJexfen (aib, that as to tbe ([afes put, tbep tuere 
mltfts, Declarations 01 WIeas; ann be faib tbat tubne 
3lU'bgment ban been giben againfl <.!f~ecuto~5 de bonis pro
priis tn C. B. it ba'b. been amentJe'b after a im!rit qr (!frrol 
IllOUlJbt, ann mane de bonis tefiatoris ; ann afteic it ban 
been amentJen bere alCo. 

i1tbe Court faib, tbat tuhere the mfgbt bab been trielJ, 
8nb aU tbe It1'loceebfngs upon the JRetOlb rigbt, it tnoUfD 
be barb to tebetfe a lungment, fOl a ~iffake in ~ralt~ 
fc.rtbing, lllbicb appears to be but vitium feri ptoris ; anti 
fo tbep tUlen, tbat it ll)aU be amentle'b ; nirt. 

County of Worcefter and 'Town of Eveiholm. 

2. AN i'~bet tung mane at tbe ODeneral 0emons of tbe 
@eace fo~ tbe County of WorceOer, fOl a )Rate 

fo~ tepaitinll of Knightford-bridge, lllbfcb lllas a com~ 
mon publick ~~illge 3!tme out of 9!1}tn'O, &e. ann repair.: 
eb bp all the Q!:ountp, lllbtcb Rate lUas atretreb anb paitl 
bp aU tbe Qtountp, ercept tbe Corporation of Evefholm, 
tubfcb b~oUlJbt a Certiorari, anll bp it temobetl tbe Q)~tJCt 
into R. B. ann now mobcb tmo ~~ceptions 0ttainll tbe 
SlD:tJer, the One tbat Qt01po:atfons are not to be taten 
lUitb tbe Qtountp, but eremptetJ, ann tatable bp tbemCelbes, 
:llp tbe Statute of 22 H. 8. cap. 5· lObicb impomcrs Jiu. 
fliees of u>eace to meDtJle witb '15libge~: 3!be other ~t& 
ception lUas, tbat tbe IRate lUas not tuen mane, beCftufe 
t(Jep bin not feub fOl tbe Q!:onflables, &c. to aifefg tbe 
)Rate putfuant to tbe all; f01 tbe fitll ~.tceptfon the Q!:ourt 
feemeb to be of ®pinion, feil. Wythens anti Wright, 
Chief JufHce Herbert being abfent, tbat QtolPo~attol1g 
are tatable lllftb the Qtountp, (Holloway boubteD) but 
thep fermetJ to be of ®ptnfon that tbep bab not purfuctJ 
tbe ~anntt of tating Plercrfben bp tbe alf; but becaufe 

t{Hlt 
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tbat tbfa lDna a ~iece of !)bffinacp in tbe ~o~polntiOlt) 
tbep gaue anotbtt Dap to fpeak to ft. 

~ Claxton and Swift. 

3· THE t91aintiff b!ougbt an ACtion fur Cafe 8rrainff 
tbe DefeKtJant, ann declared upon tbe ~ntJo~res 

Inent of a 15m of Q1;~cbange; tfJeDefentJant pleads, 
tbot tOe llt>laintfff bab b~ouO'bt bit) action ngatntl Hughes 
the iDlatner, anb bab 3!ubgment arrafnll bim ; anti upon 
tbia tbe @laintitT demurred. 

ann tt (Ua~ atguetJ, tbat tbhl i~ not a Plea in Bar Oor 
tbts action, becaufe it boeS not anftoer o~ auotn tbe 
<!Charge of tbe Declaratton, wbicb is, tbat be ban £On$ 
bOlfeti tbhl 113111 to the lIt'latntilf, ann bp it mant bimfelf 
Cubject to the Wapmcllt, tf tfJe D~atuet Din not pal' it ; 
ann it fs laitl tn tbe tJ)eclaration that the ~onep is not 
patti, anll thcn tbough there ia a Recoller!" pet th(s t~ 
not ft 13at to tbe ~Iaintfff, Cal thiS ~ntJO!remel1t t~ as 
a nem ')Bill, anb a nEtu <1tontrart, anll tfj a felleral <!ton~ 
uait from tbe t'>latuet'S ([ontraff, anD of a Dtlfcrent fla" 
ture, ann there ougbt to be a lRecollerp upon it bp a Dtf" 
fetent affton; fo~ upon tbe 3!nt1o~fement onlp an Action 
'tIpon the Cafe lieg upon tl)e fpectal <1tllftom of o~erCf]antg, 
but allainft tbe Vmtner an Indebitatus affumpfit lira upon 
tbe iDebt neatetl bp the lLatu; anb fa tlJe Ql:ontraH °beillii 
fell£tol, anD of a frueral Jaottlre, a lRecOlle(p upo n one~ 
ts not n 1I3at tuitbout @>ati£sfaHtotl, no mo~e tban ill the 
(lCafe of a ')5onb; fo~ tfJollgb tbi9 Qtontraff i6 not of it 
.mature fo btgb as i1 ')Bonn, pet it fa of tbe fame ma~ 
tut£', fOl tbe one is berbal, anD tbc other a llrrbal QCOlfs 
traff put into [mriting', anD turneD into a [>eCD; anD if 
rbe iDeltberer tube" be part~ with IJI6 9!9om;!, tom bemauD, 
ff tbe r;>erfon upon wbom tbe 13tH i~ lJ~aln" mill not 
pap, bJbat tf]cn f the [)ltl\tl£t anti natural qfquitp wifl 
nurturt, that tbe D~aU1Ct tuill ; ann in tbt.G Clrafe the 31lt~ 
J)o~fet is:; in the Jtlature of a ID~aw£r, anD is:; rcgottlcn as 
fj ID~atnfr, fOl if tOrte are goon 3lI1Do~rerg, tt is not 
nrual to t£lJ6tD tbc ID~atnrr, ()('caufe tbcp are all liable 
tilJ tbe 'lI3iU it) paiD; anb a~ to tbe ~are of Brown anD 
Woot~m. Trin. 30 Jac. R. B. Cr. 73. Yeiv. 67. anti 

Moor 
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.. Moor 762. it tutU; fnttl, tbat tbert tbe ~are was (ounnen 
upon a fH:o~t~ ann [)amageg on'p to be recoberetJ ; lUbtcb 
aftte {Jabing becn tetmccll to a QJ;ertailltp bp a gjubgment, 
ate of anotber matucl?, ann become a Dutl' certain, fo~ 
blbtcb tbere f9 no )Remenp, but an glltoll of Debt, 0: 
Qf~ecution UPOIl tbe 3lullgment; but bere tbe gction is 
ntounnen upon a [)ebt~ tubicb was aUnaI'S) cettain ;. ann 
be fain, tOat if one comes tuitb J. S. to a D~aper, anti 
fap to Oim, tbat if be will fell <!Clotb to J. s. ann ff be 
noes not pop tbc DIaper, tbat be \l:Jill bim(elf; ann aftet 
tbe Dlflper bling tin £Hllon agninff J. s. ann recober it 
31ungment, ann after filtng angHion againff tbe otber~ 
ann be plcang tbiS ]It'ogment in ')Sar of it, tbis tuill not 
be a goon @Iea (quod fuit conceffum per Holt Recorder 
on tl)£ otbre @line,) tbete not being €9attsfallion! eo 
in tbe Plil1ctpal \!tofe tbrte not being @atisfaHton, anD 
tbe QCourfe of all Declarations being, tbat tbe ~onep tuas 
hot fatt~fic'O, tbis makes; (bi£' l}!)art to be materta( ; ta 
mbicb tbe~artp ongbt to ftnrtner, tbe tubtcb be bas not 
none bp tbi~ ~iea; anll fo tbe W'lea not !JOOb; fo~ 
l1lbtcb, &c. 

Holt econtra. ~be <!tafe is, Hughes n~atDs a 'l5fU of 
<!f~cbaltge upon Pardoe, papable to Swift, \l:Jbo ennOlfes 
it to AlJen, tuba rntJolfcs it to Claxton; Claxton bltugfS 
biG aHion ngatnft Hughes, ann baD ]Junglflent, anb aftet 
be b~oulJbt tf}hl attion ftgainll tbe iDefennant, tubo pleaDS 
ut fupra; ann be fain tlJat it is a goon @lea, fo~ be faill 
tbat Claxton mflJbt at neff babe b~ougbt bts Qifton againtf 
Allen, ann tben Allen migbt babe cbargell Swift, anD be 
migbt babe cbar(J£ll Hughes in lRefpect of biS Gtbarge ; 
but wbe" be b~ougbt r)i£' action againtt Hughes, be bas 
l1lobeD lJis lLibettp of rUing Allen anb Swift, anD cannot 
fu e tbfm after; fOl if be migbt Cue Swift after, tben Swift 
tniglJt fue Hughes, ann fa Hughes ftJall be Daublp cbargeD, 
whirl) in ogUinn all Beafon ; anD be faiD that tbougb tbhl 
Ifj a~ a new 13m bp the 3lnnolfement, pet it bas a De
penDance upon tbe otbEr 16i11, ann comparen it to it 
Warnmty. A. enfeoffs B witb marrantp to bim, ~fG 
Jl)etr~ anD amgltfj; ann B. enfeotfs C. with mlarrantp, 
ann C. fs impl£anell ann boucbus A. a~ amlJnee of B. 
ann r£co\)ce~, be ba~ tuaiben bt~ Warrant!' agafnll B. 
anll neber lball boucb B anti be fa(l) thIS i~ not 8 nelU 
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<!tafe, tont tubere olte ia liable to tbe ~ctiotl£; of two l»er~ 
fan£;, toat bp one ~(fton blougbt bp one of tbem, f)e fiJaU 
not be Hable to tbe otbet~ as in tbe QtaCe of Middlemore 
anti Goodale. Trin. 15 Car. R. B. Cr. 50~. [[lbere tbe 
jfeoifol cobenanta fOl bim ann Off,; fpeirf5, tultb tfJe Jreoffee, 
fJif,; fJ)eirf5 anti atftgnG, to make furtber atfurance; tbe 
JPeoffee affigna ourt, 011'0 tbe amgnee b~tnga an a~fiotl of 
~obenant, ann then tiJe geotTee refeafes. QtlJUl1gen, tbat 
tbe b~fngtng of on aHton ban attochen un lInteretl in tbe 
10erfon of the amgnec, ann tbe QtObcnlllltee coUln not 
tclenfe t @)o in tOe Qtafe of a [)ttfetfin of flCenant b!, 
Statute Merchant o~ Elegit, tbep migbt balJe an A ffi fe, 
tbo' tbep babe not a grank ~enement,) ann fo migbt tbe 
~enal1t of tbt jfrank flCenement ; but if one recobers, tbe 
otber «Jail be barren; per May J,. 33 H. 6. 22. anll be fain 
tbat tbe Il!llafnttff migbt balle fuen either of tbem at nrH ; 
but bp blinginB' of an affion bta ClElection hl neterminell, 
ann be cannot babe JRefolt to tbe otber£;. 

IDf (uCb ~pinton tuu£; Holloway ann Wright, c~teris 
abfentibus.i but after Withens came into <l!ourt, ilnn a. 
greeb; ann becaufe tbi{; Cll:aufe bab been bepennfng in 
~OUtt a long ~tme, ann ban been atguetJ befolc, tbcp 
tulen tbe @Jea to be goon. 

Houghton and Ruihby. 

4· U PO N a ~otion fo~ Reffftutfon of ~OOll~ taken 
upon a Fieri facias, tbe Cltafe mil£;, a Fieri facias 

l11a~ b~OUB'bt, tbe l\3artp biell, ann tbe tmlttt tuag llefiber= 
en after biG Death to tbe ~berfff, ann tbe ilPoona were 
e~ecllteb tn the l1)al1ll.5' of IJiG <l];~ecuto~9, tuba now mobrn 
fOllRefittution, bCCflufe toe l0art!' was nean befo~e tbe 
mClt neliberen to toe @>beriff; anti fo tbe· lD~opert!' not 
bounD bp tbe Ad of Frauds ~nd Perjmies. 

13ut tbe Court WtH, of i'ptnlon, tbat tbe Act nitJ not 
tJefi1Jn to oiO toe l61artp, but a tlDutcbafer tn ~atket; Obert, 
ann left the ~artp ag be tuaG at ([ommon lam, when 
fucb IlErrcution 11la~ goon: ann Treby from tbe Bar fall1, 
toot it tua~ flllO in Parliament, wben tbis ~tt tuas mane, 
tbat tlJe 9ffiifcfJief tuaa rrreat; t~at in long <llatatiom;, 
I11ben ®ootJG bnl.le bUll folD in a ~arket.obert, 01 taken 
"POll a iDtffref~, illllJ il Fieri facias tefied the laa Term 
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fiJoullt (am'e on11 obet,reacb tbem; anti fo~ tbt~ ~ircbief 
tbep intenneb to p~Obfne a JRemebp, ann not fo~ tbe ~at:: 
tp bimfelf ; anb of fucb ®pinion were Withens, Hollo
way, anll "!right, abfente Herbert Chief Jufiice. gnll 
of tbe fante i)pinion tua~ Holt Chief JoCl:ice and all the 
Court. Term. Parch. 3 W. & M. in tbe ([are of Dl. 
Walter Needham, wba tlietl April 6. about 10 in tbe 
~d~nfltg ; altn tbe [[ttit tna~ not fealeb till 12 of toe 
farut [)ap, &c. 

St. Rumbald's P arijh Cafe. 

). A· ~arta) in ColchePcer bring futcbargen Initb ~oal, 
tbe J gf(ices mane an Order, tbat tUlO otbtt @a

rifiJ£S in CoJcheller llJoulb pap' to the Relief of tbe ~oo~ 
tnitbfn tb££1 ~atlaJ, feil. the one 5 s. per Week, ann tbe 
otber 8 s. per Week, attn tbat tbe i>betreet~ tl)oulb collect 
it; ann tbe ®lbet being ttmobetl bp Certiorari, Alibone 
mobeb to quml) it, . becauCe not putfuant to tbe [>ireffion 
of 43 Eliz. lUbicb faps others of other Parillies; fa tbat 
It ought tob€ atrelTrn ill' t~e Juftices upon particular Jjt)er" 
fon~, anb not generaUp [ann fa it map be none, anD it 
fJa~ been nnmfttetl it mfgbt fo be bone tbig ~erm befo~e; 
anD aUo a <!Cafe rem£mb~cn in Pemberton'~ ~ime, tub en 
it ll1a~ fo tulen. ] 

13ut tbe Court feemrn to be of £OPfnion tbat it tua~ 
well enougb,. ann acco~tJil1!J to tbe rigbt ([outre; ann tbat 
tbe 31untcf~ ate onip to atrefg tlJe Quantum., ann tben tbe 
)Rate is to be mane bp tbe IDbetfeera of tb& ~oo~ of 
tbe ~atifiJ; ann fucb \ta~ tbe SDpfnion of tbe Court. 

'The Cqfo of the Bcrough of Banbury and the 
adjacent crowns. 

6. T~)ere ate four alljatel1t ~o\11l1S tl1itbfn tbe @atillJ 
of Banbury, ann tbete ia an IDbetfeer lllitbtn 

eorb '(!Co\l)n, ann an ®tIerfrer aUo W{tbitl tbe Borough; 
tbel' all jOin in one account, attn turte ia but one I&at£ 
mane f8~ nit tbe p8rtlb, but tbe SDberfeera of flub patti:: 
elllar ~omlt) collett ann pap tbe S@onel' witbin fucb 
(!Comn; Dn£ lObo i~ 'QCellant of JLftntl~ til one of tbrf£ 
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'flCo\Dna IlbeS tn tbe Borough, anll is:; afi'cfi'el1 bp tbe i)uer" 
feet of toc Borough fo~ tbe lLanb~ witbin tbe ~o\tln, anti 
patti to toe [)berfertS of tbe Borough ; ann tbe like i~ 
I10ne in tbe otfier ~own~ ; fo tbat tbe IDl.letreer~ of tbe 
Borough ban a @lurplufoge fo~ tbe ~oo~ tnttbfn tbe Bo
rough, anb the £ll)uetfeetfl of tbe arowns; lUahlel1 ~one!, 
fo~ tbe Belief of tbe ~oo~ witbill tbe ~owl1a, tbollgb 
the ~oo~ tnitbfn tbe ~otuna mete lefs tban tbofe witbin 
tlJ£ 13o~ougb; anti upon tbfa tbe JuO:ices o~tletetl, tbtlt 
tberr fiJoulb be a IDifittbutfon mane; ann tbis ID~net witb 
ctbftS being rrmol.lel1, it was mOben to be quallJen b1' 
North anti Levinz; but confirmed; anti though tbe fSta~ 
tutr of '4 Car. 2. tllOfl eften, anb tbifl <!I:afe urgetl to be 
lllrtf)tn tl)ot Statute, it tuna not agreen to be lllltbin tDat 
Statute; but vide the Statute. 

Memorandum. Jit tuas eiten bp Holt Hecorder, to be 
rulcb tn tbe <!Cafe of it 19atlllJ tn Cambridge. Mich. 32 
Car. 2. R. B. llfter babfnlJ b£fll tliucl'fe ,(!:ime~ arguell bp 
Pemberton ann PoIIexfen, that tl)e Jufiices mfgbt tat pat= 
tfculat }\3etrons of anotbcr @iltlfiJ, lllbere tbe p~opet n:»a~ 
tillJ (9 o\)ctburtbencll ; fo~ tbe imio}n~ of tbe Statute are 
others of other ParHhes, anti tOi~ <!Cufe UJa~ aUolllell tei 
be fo b1' tOe Court. 

.. 

L12 Ternl. 

159 



260 

Term. HilL 
2 & 3 J ac. 2. R. B. 

Knight and_ Greenvil. 

I. IN -Ejeetment a fpetfal dtetbict tuns fOllnn; ftt 
- tnl),fCb tbc QI;ar~ (naa, Thomas Lewis fcircll of tue 

)Lanna tn muefiiolt in lee, acknOlUlrtlgell a Sta
tute Merchant to Knight, anll after acknotvleDgeD 

a lRecognliauce fn tbe mature of a StatutefiapJe to Ge
rard; a'n'O after aClmotnletJgeb allotucr JRrcogniionce of 
toe fome mature to Burroughs anll @)tr Gervas EJways ; 
Burroughs nn'O Elways c):tentJ, ann ba'O a Liberate; ann 
aftet Knight £):tCl1b9, ann bil9 a Liberate, anl1 tben Ge
rard e):tntnS anl1 bas a Liberate: Knight anti Gerard af .. 
fign to Edward Lewis; ann Thomas Lewis being' in J1t)of .. 
frtUon, lebie'O a line lllHb 191oclamntiona to @)ir John 
Lewis, mba befng' fc(fen in lee., llebife'O tue JLanns in 
~uellfon to Ed ward Lewis, [WOO bab ~oITcmon of tuc 
)lanna b!, <r1trtue of tbe' atUgnment of Knight ilnll Ge
rard] anll to bia J1)ett9 ~ale9, lRcmaintler to tOe Daugb .. 
ten; of Thomas Lewis: ann Edward Lewis being fa 
(£f rr 11, lebtell a .JF inc tnitb W~ocIamattol1a, anll tliell tnHO .. 
out lITtle ~ale; ann Mary anb Elizabeth ate tbe Daugb" 
teu; onl1 lPeira to Thomas Lewis, anb affo n)rfnl to Ed
ward Lewis; tibe ~ear9 paf9 ; anll after tbe [[tife (If t~e 
Defen't1ant, being (!frrcutrir of tbe ~ttrbfbO~ of EI ways 
ann Burroughs, took anmittilltatton de bonis non to Ge .. 
rard, ann a~kl1otlllell!J£n @>ati9fllffion upon lReco~'O to tbe 
Statute mane to Gerard; ann upon tfJi9 tOe !)efentJant 
futercll, upon tubom tbe WlaintttT53, babtng manteo Hie 
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one Mary, ann toe otr)Ct Elizabeth, tbe IDuuglJtcr.a flnti 
ir)£irs of Thomas Lewis, anti il)£it!J of Ed ward b~OU!J~t 
tbett EjeCtments, & fi, &c. 

'G:bi9 ~ilre war; ntg-uri) in toz Trinity Term brf:ne bl' 
Trevor fo~ tbe 19lnintUf, null bp Bonithan fOl tue vcfcn~ 
iJont; ann in tbf9 atcrm b!, Sommers fo~ UJC JPldfnttff, 
ann Holt fo~ tbe iDefennnnt; nntl Sommers mane flue 
iSoit1t9. . 

Firfi, jjf tbe line Jellico 11!, Thomas Lewis, [)c being 
in ~otr(mOll ncu£firtJ toe ~fiate of tfJ£ \!ronufcc£;, flUil 
put tI)cm to a lRigbt ; anti be faiD, tont tbc !r'in£ neuel1cn 
UJett c.!fftatcJ;, ann 0pEtaten a~ fl jfeofi'm£nt, fo~ tOf!' {Jan 
Ull (!fffate b!, tbe Liberate befolC tbeir QEntt!" Olin p~efent~ 
11' minbt enter befoll? @olfeffion neltueren to t{Jem b!, t~)e 
~b£rttf. Butler attn Wa1lis'S ctrafe. Pa:ch. :i8 EIiz. R. B. 
Cr. 463. fo in t()e <[afe of tue Mayor and -Commonalty 
of London, ( Cr. 575. tbeit <!Effate tung barren [11' tbe 
jfinr, tbougb tbrp ntUrt entrelt; ann fo fn Saffln 'g ~are, 
5 Rep. 12 3. anD ~cnant9 bp @ttltuu .. mercl)ont nte wtto" 
in tbe Statute of Fines, ann aU toe <!1Hfoteg nre bartEn, 
a~ meH o£' toc fitff, o~ tbe tluo firtl, f01 tfJe @>f)Etiff (Hln 
mane C!E~f(ution upon aU, ann fo tbep lite ££toppen to filP, 
toat tl}EP' fJan not a p~.erent lRi!Jbt, ann bouing 11 p~erent 
1Etght tbcP ate bntt(O; £l~ if il ~al1 f£ffrn til Jfee, 
mllke n lLelife fo~ ~£ar5, fei!' 20 !.@car~, nnn toe fame 
iDn!, milke il )Leafe bp 3ltlnenture fo~ 30 !.@canJ, toe one 
ilnb tile (}t~ft Ote (onclu'OrD to fnp toe (antra!:!,; but tbot 
tbe lLetfo? lJiln tbe ILanfi in jflolfcffton to pafs it! Smith 
all'll StClpleron's ([nfe, Com. 433, 434. nutl in tlJe <[afe of 
Bracebridge attn Cork, Com. 42 I. but if tOe <!Elloppel is 
cut of tbe ~[arc, it fa to be agreen, tuat tbia is but it 
(buttel 3lnter eft, tooulJb it t6 fufn, tbat toc!' flre fcifctr; 
as of a Fran~~ Tenement; ann toat toe Inff ([oltufeea bil·ue 
mt 3lnterell in Nature of a Reverfion, bp act alto flDpcrlltton 
of lLatu, ouO nn attomment fs not tequtfttc, 110 mo~e tban 
in 0ftMoyl Finch'a ClCnfe, 6 Rep. 68. anti fo tbcit jlttte" 
tetI bUtteD; OUD tlJfg ia fettlen in Margaret Podger'g <ltafe, 
9 Rep. 106. toat tbo' be in JReUcrfion upon n leilfe fo~ ~entg, 
Clftlnte fo! Iliff, o~ ([oppI)OiD, map not entet to take tue 
Profits; tbcp mop entet to mnke Cbim, aG wrft to rObe 
thEit ]nbcritnlltr, a9 tbe Piltt[culnr 31ntereffa of the G:ee 
ttiUtt~, which tbe <ltOitUfee9 bere babe not none, brfulJ 
pJilltca in ~(fate; nnn be faib, tbat tubcre 0 ~uttp [li19 n 
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i~ilJbt onlp; but be blls Uno Bemenlrs tnbtcb accrue to 
btm at feberm ~tmea, if a line ann flue ~ears paf9, ann 
bar bim of tue one lRemetlp, IJ£ {[JaIl not baue tbe otber ; anO 
fOl [bia (ften Jones 21 I. tfJe CZI:afe of Savil anO Clerk; 
anll tOe fame ([afe ia tepo~ten in Cr. Car. III. but tbe 
([afe of Lallnd ann Tucker citen {n Fermer'S ([are, ann 
rtpo~ten in Cr. Eliz. '54. t9 rulcn upon ol1otber Beafon, 
fo~ tbere tbe tl!'art~ bnn a lIouble QtitIe, tbe one upon tbe 
jfo~felture, tue otuet an C!intrp after tue Qf~PirOtion of 
tbe ~erm ; ann tbe lolD tutu not compel tbe ~artp to 
take anualltflge of a jfo~friture againff tia [[lm~ ann 
Illoke bim Hable to tbe ~barges of tbe particular ~cnant. 
gun tbep tn )Reberfion bere mfgfJt rnter to make CZI:laim, 
tbotlgb tbep couln not take tbe w>~otit£f, as it ~an ma1! 
in ntallp <lJ:arc~) lDbitb be put. Com. 360. I lnft. 250. 
Com. ;74. 

ann there nre but tb~re Q!areg againll Oim, of tnbicfJ 
lll' ackttotnlengcn tbe BtU is the ~a(e of Laund ann Tucker 
befo~l:mention£n, tbe \\'lbtcy be ba'll anftncreD. ~be re~ 
(onn ia tbl: ([afe of Whaley ann Tancred. I Vent. 24r. 
lJut 1)1;; fain tuot Qtafe nftTeten ftom tbis, fo~ tlJere be In 
1Rematnllft miglJt babe fafD partes finis nibil habue
runt. ~be tuirn (!Cafe tna£$ tulel1 upon a {[rial at 
'l6ar; A. ILrtTee fOl ninetp=nflle ~rar~) )1\cmaintlet til 
B. fo~ ILlfe, JRemafnnet to C. in jfee; B. lebien a jfille, 
ann ltbing B. tlJe leare ncrermtnen, onn ruled tbat C. 
mfgbt enter ltottnitbffannil1g tbe fiue ~eats; fo~ A. COIt= 
tinuen tue JF)otTlffion, tnl)tcb amounten to a continual 
Qtlatm I.1p C. ann fo rulen upon tbt£$ JReafon. 

'm:ue fecond Point, anmitting tIJat tbep orr: not barren 
1.11' tue jfine of Thomas; tnbetber t{Je 1ntereft of tbe two 
§5ltatute~ i~ not nloltJncn bp tbe iDeulfe to Edward, mbo 
ttUl~ potTetTeD of tbem f ano be fni'll t{Jat it i~ a l1\ule 
taken tn Wifcot'g <!l:afc, 2 Rep. 60. mbrre tbe Jlllbert= 
tance comes to tue particular <!Enate, be it hp tue act of 
~Oll, tbe law, o~ tbe J;>artp, tbe particular Qfffate ig 
ll~oUJlten; but it hl objecte'b, tbat tlJia cannot be bere, fOl 
tbe Jintereff of Burroughs anD Elways I£) intermcllfate, 
lDbicb p~ebrntg tue Merger; but [Je fmn tbat tbiu Jitttctfff 
fu put to a JRtglJt, illtn fo (annot p~e\Jent a Merger; o~ 
if it be but a future ]ntrreff, it cannot Plebent u Mer
ger, aa in tbe Com. 72 • Rofs ann Pope'~ Qrafe. 
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€:be third Point f~, [~betbet tbe line of Edward be 
not a 15au of the tbitn @>t~tttt£ to Burroughs ann El
ways? @)ltppofe tbe tWIl ~tatutes tllere nilt erttnautllJelJ 
b!, tbe ~(cemon of tbe ]nbrrttal1ce In Ed,ward, tbe!, are 
gone IIp tbe .fine lebieb bp bim, fo~ an intire ]nterel'f 
paffen b!, tt, a£1 tt i~ ruleD in Roll, Eftate ann tben 
Burroughs ball a p~efel1t Rfaflt tnbfcb i5 barren. fJ)e fain 
tbat ttmt~bt .be objettetJ, that tbt{) is a p~iUate '<!l:(Jtt1a, 
Dnll tb'at tbere OU~bt to be Janttte; but be falD tbat no 
~at1 ts bounD to gibe reoUce, anlJ fo tOe lE>attp OUllbt 
to take ,Cotfce; anD be titetl Corhet'1l <[a fe, 4 Rep. 
Dntl i Cr. the Mayor of London and Alford>S <Ztafe; 
Dnn I Cr. 391. toe QCafe of Gymlet ann Sands. 

ftrf}e fourth Point, aDmtttfn~ Barrol1gns not to be 
barten bp toe line of Thomas Lewis, pet be is barreD bp 
toe line of Ed ward; ann tbts be p~Oben bp Tucker anti 
Laund'S flCare. 

QI;he fifth Point i~., [[1bether it new fibe ~eara accrueD 
aftec @attsfacttotl acltnowleb~en ; anti. be rain tont there 
nin not, fO~ tJ]e 3lntereft was gone l1efo!e, ann barren bp 
the line; ann tbe acknotnlebgment of @)attsfaction, 
tannot netetmfne an 3lntereft wbich lUa~ enbetl befo~e. 

Holt on tbe otber ~ibe fain, tbat be lUoulD £nlJenUout 
to maintain UlJO ttbings: The one tbat Knight'S 0tatute 
i~ e~tinff, anb Gerard's in eife; but tbiS i{) 111.' tbeir QCom" 
ing' botb into tlJ£ fame JJ)an'D, anb not bp tfJe jftne of Tho
mas Lewis. The other, aDmitting tbat Knight'S @)tatutc 
be barren bp tbc line; !'et Gerard'1l is not batten' b!, tbe 
Jrtn£ of Thomas o~ Ed ward, but a netll flue ~ear~ accru= 
eD,' upon tbe acknolllleDgment of ·@)atfsfa'ffion. 

ga to tbe firO: be raiD, lUben Knighf~ @ta~ute ts et .. 
tenneD, ann afro Gerrard's, anD I)QtJ amgllcn to Edward, 
be tll folel:p po[elfeb bp <rttttue of tbe @)tatute to Gerard; 
it \VilI be anmttttl1, tbat Knight ban fucb an \!Cilate, 
lUbfc{) be mf{J'bt futrenller, ann tbnt Gerard'~ (!];,rtcnt fa 
of a B.euerLigu, anti capable of a ~ltrrentler; ann fo~ 
tIJfS eitel) Corbet's ~are, Dyer 280. ann fDben tf)e fec:onb 
f5tatutc IS ertennen, It i11 of a ReUetfilll1, ann arte~ be .. 
in!J in tbe tame fPantl it ia an <!EtttmJ'uillJmtnt of tbe 
firff; 2 Cr. 424. Farrington ann Garraway, 4 Rep. 66. 
nnn tnbece a @)utrenner mav be mane, anb botb (!];ffatea 
come into one ann the fame ~an'O';. tbhl aU1ount.{S to tl 
@)urcenbcr, I loft. 41, 42. 3 Cr. S02. Poph~m 30. fOlltO 
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~t1n can babe an <!fffate in @otremon anll JRcberfion 
alfo, witbout an intermeoiate ~(fate in fome other; anll 
as to Gerard'l1 <!EffBte, tbe jfUte of Thomas Doel1 not 
operate UPOIt it, fo~ as to tbat, UJ£ ([afe 111 ItO mo~e, 
tban tf one ill lReberfiol1 upon an (!Effote fo~ ~ears lebp 
a jfine; tbta l1oe~ not tutn tbc ~fiate fo~ ~earl1 to a 
)Rigbt, ann bp (!Confcqtlcnce noe~ not operate upon ft ; but if 
it lllas a jfeoffment~ ann a jffne after, );)ercbance it 
tnollin be otberwife; [Thomas was in Poifeffion, and Co 
the Fine did operate as a Feoffment] ann Nay 2g. Arch
bold au'O Cook werc ettell bp Ulm, anll Margaret Podger'S 
<!tafe 011 to tbiS J13oint; ann be etten tbe Marquefs of 
Winchefier'S <ZI:afe. Trin. 20 Car. 2. R. R. Rot. 'i04. 

as to tbe fecond (!Cbing, Il>e fatll if Knight'l1 @tatute 
is; 'O~ownell, Gerard'S is; not; but tbe intermeniate ~ffate 
(If Burroughs anll Elways p~ebeltt~ it; ann if tbil1 is 
in e{fe~ tben aftet @latiafattton acknolnleDgcD, a new fib£ 
i@earn accrueb, fo~ gcknowfrtJament of ~atiafactton is 
as natural a mlap to l1ctermtnc a @)tatutf, as ~ftlution 
of ~ime ollDeatb, to betermine an ~ffate fo~ t0eat~, o~ 
fo~ life, &c. 31utlgment pro Defendente. 

Evans and Cramlington. 

:loIN an ACtion fur Cafe lIpon tbe Qtuffom of S}1)ercbants 
in 15i1fS of QEtcbattgc, upon tbe llDleatlings tbe 

([afe ltIas; Calvert an <!Etcifeman paps 500 I. to tbe De. 
fenl1ant, ann bas bis ')l3iU of QErcbal1ge upon Ridler, 
[wbicb t~ acceptetl bp bim] papable to Price o~ big £lD~ller, 
fOl tbe dtre of Calvert; the ')l3iU ltIa6 malle tbe 9th of 
November, ann lUas affigneb bp Price to tbe @lnintitI 
Evans fOl dtalnt rCCen.lfb, tbe 14th of November; anti 
upon tbe :2 5th an Extent lUag mane of tUe ~ol1ep ill tbe 
I!>anbs of tbe Defennant; ann after upon lRefufal of 
l}!)apmment bp Ridler, Evans blOUgbt thts ~(fton; ann 
tbe Defendant pleaded tbfS $latter, upon tnbfcb tbere 
ltIas a fpedal Demurrer, anb It tuafS tlJetun for Caufe, 
fbat tUhl amounts to a general I{fue; anb a~ to tbe ~at. 
ter tn JLaw, 

Thompfon arguelJ, tbat tbe 13m befng mane to Price 
o~ fID~ner, tbe legal 3111terell is; in Price, anb but an qJ;qui~ 
t1' tn Calvert; anti <ZI:uffom babillg mane tbefe ~llf~ 
[wbicb in tbetr ~atute ate but Chafes in Action] amgtl~ 
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able, anb Price babil1JJ amgl1etJ to tbe ~latl1tfff fo~ it bile 
luable CZI:onfinerattol1, tbe legal 31nterell ts transferren to 
tbe 19fatntitT, anb tbe Defennant ougbt to pap it to bim) 
anb Calvert ougbt to babe bf~ JRemznp in Equity. 

Powis SoJ1icitor General econtra. ann be faib, tOat tbe 
Declaration ia not goon; ann fo be tbe @Iea goon Ol 
ban, liungment ougbt to be agatnff tbem; fo~ be fatl) 
tbat tlJc CZI:uffom fa lain generallp, not confincn to WIace, 
o~ ~ctfonG, attn fa fg tbe CZI:ommon law, ann tberefo~e' 
ill aa a ~u{fom, ann alro ill, becaufe a ~binlJ lain as tbe 
([ommon JLaw, wbicb fa agatnff tbe ~ommott l1aw, fa 
certainlp til ; ann tOc).' babe fain tbnt tbe ([ullom ia, tbnt 
if a ~ercbant Ol anotber ~an nza\ll a 13m upon a 
~ercbant Ol anotber ~an _having Commerce, lUbicO fr; 
too general; anb alro <Zl:ommerce fa a tmlozn of too 
large ~ignilication, ann map comPlcbenn 1i>enlet~, o~ 
thep lUbo feU <[am, &c. ann be etten tbe QJ:(lre of Bur
man ann Buckle, mbicb mila a Goldfmith's Note, upon' 
lnbicb tbe QL:uftom tuaa lain gen£ralIp, anti tIJcrefo~e an· 
jutJgcll HI; anb of fncb ![)pfnton Herbert Chief J ul1:ice· 
(cemen to he. 

anb as to tOe ~atter in lLam, Powis faib, tbat tOe 
legal ]nterrft tuaa in Calvert; fOl it bring fain tn tbe 
15m to his Ufe, be ban tOe Jlnteteff, a~ if ~onep br be~ 
Iiberell to A. to tbe d1fe of B. B. mtgbt baUe an affton, 
anb A. {Jan notbiltrr but tbe ~u{fOi)p; attn as to tbe 
mozn, Order, tbat fignities notbilllJ but an Authority, 
11liJtcIJ (Je couln not rrecute to Ueff an ]ntereff in tbe l~latn" 
tiff; ann praJertim tbe 19fatllttff babing Jaotite of tOe 
]Ilterell tubtcl) Calvert ban ill tbe ~onep, it being fatn 
itt tbe 13m to' biG dUe, attn comparetJ it to n ~ale in 
~atket;obfrt of ®oona to~tiouap taken, to one bauing 
.motice of tbe ~o~t, lnbfciJ bOCG not niter tbe Jj!)~opettp.; 
ann alro to a jfeoffmrnt bp .feoffee!) befo~e tfJr Statute of 
Ufes, to 011e habirtl,J motice of t[]C dUc, be fiJilli be fciCcO 
to tbe fit'ft dUe; but otbcrlmfe it is of {Inc not balling 
motier. 

as to tbe tetril amounting ttl tbe l!en~ral +]tfue, be 
fotll, U)at the IlDltllntiff lJauil1g cborgcn t!Je Defenbant in 
nn (fpecla! ®anner., l)c ounbt efpeCl0llp to pleon to It; 
ilnn eouIO not plcon Non afillOlplit. 

Curia advifare vtllt. 
Mm Price 
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Price and Warren. 

3' UP 0 N a fpedal [tecnict tbe (!tafe tnt1£1, Price 
tuas feirel1 of Uno ~e1lbalJe!1 in fee after the 

Deatb of biS 'l5~otber, anll ban 1[ue Uno @om;, Ri .. 
chard biB eiDer @)on, anti Nicholas biS pounqrt ~on, anti 
four DaUlJbtetlJ, Elizabeth, Margaret, Oliffe anti Anne, 
anti mane bf£i mill til [ttrittng, ann nelltreb bia ttuo ~er~ 
ruages to Nicholas bfS pounger @ion, and he to have 
30 I. per Ann. for his Maintenance for ten Years afrer the 
Death of his Grandfather, and the Re6due of the Profits 
to be applied for railing Portions for his Daughters; anti 
If Nicholas die, then be llill£S tbe (Zfffate that Nicholas 
bad to his four Daughters, Share and Share alike; anll 
tben furtbet faps, and if it (hall pleafe God all my Sons 
and Daughters die without Iffue, tCen be nebire~ it to his 
Siner and her Heirs, &c. the iDelltro~ bics, tOe ~~annfil# 
tbec bies, anl) aftet Nicbolas enter!1 anti tries b:Jttbout 
lI[ue; tbe fout Daugbtera enter anl) are feifell, ann the 
one takes J!)lisbantl, anD bas 3l[ue anD tri£f$, anb tbe !!lUg" 
bonn elatma to be ~enant bp tbe ([Utterp; & 6, tbill i~ 
fuel) an flftlate in tbe iDaugbtet~, of lnbtcb tbrte map be 
a ~enan(p bp tOe Qturtefp, tuag tbe Quefl:ion. 

3lt tuaa agreed, that Nicholas batl but an <ffiate fo~ 
)Lffe, anD tOat tbe mto!bS, Share and Share alike, maDe 
tf)e [)l1ugbtera Tenants in Common for Life; ann tbat 
the [[to~tJ Efiate beee carriell no Intereft, but t5' onlp a 
Defcription of the Land, &c. 13ut the Quefrion lUll£;, 
lnbetber tbep UJOUlll babe Qf[fateS,tatl bp 3lmpltctltiolt upon 
the Inn ([Inufe of tbe [[(ill; anti it tuas argucn bp Pol· 
lexfen, anti aftertuarna bp Tremain, tbnt it (ouIn not be 
fOl t()e 3lnC£ttaitttp mbfcb of tbe limle UJaU take firlf ; 
anti tbe ([afe of Tayler ann Sayer, Cr. Eliz. 742. i5 full 
ill tI)ts ~ofltt; ann alro tbat in tbfS ~are there ourrfJt to 
fie crofa m£maill'oer~ bp 3lmplfcatiolt, lnbicb couln not be 
bp tl)e BUle of Gilbert anti Witty'a ([a fe, 2 Cr. 6; 5. 
anll of Holms ann MerrieI'~ ~afe; anll tbe otbet <[are~ of 
crof~ RemaintJers. 

Holt arguetJ, tlJat it tna~ an Qfffatr~tnil; anb be ob. 
Ceruen firfl:, tbat tbere \1)a~ no limitation h1ben tbe ~llate 
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to tbe IDnugbters «Jail betetmine ! anb fecondly tbat it 
lDas Cafb.. that it (ball not temain obet, tm tbeit Deatb 
Illttbout ~tfue; anb he faid·, tbat bete tbe iDaugbtets btl:: 
bing an ~ftate \Dbicb llJall not Determine tm tbeft Deat(J 
without 3ltru£, is a RemainDCt in 'QCaU to Richard; ann 
aftet bis Deatb a lRemafnnet in Jree acco~bfng to tbe 
iDebtfe, anD fo the mill fubUfts in all its W>arts; ann 
the llntent obfetb£l'J, wbicb cannot be if tbi~ ~onffru(ffon 
be not maoe; fOJ if tbere be no ~(fate,taU tn tbe Daugb= 
ters, there wfU be a Jree in Richard, anD tbe Remail1= 
eet lIetltfen to tbe @)tllet of tbe DebifoJ will be bOlD; 
anD be faiD tbat Richard mfght Well take an ~llate=tail 
bere bp 1mplicatfon ; anb fo~ tbi~ be citen Moor 127. 
tbe QtaCe of Newton ann Bernardine, Inhere Richard ball 
an (!J;tlate,tatl bp 3lmpltcation b1.' tbe [[10!t1~; and jf Ri
chard die before he hath Iflue, tbougb no ~llate giben 
to bim, neitber \Da~ be J1)eit at Il..aw; anD be citeb 
:2 BrownI. Robinfon's (ltafe; anD fo~ tbe 'torS Re~ 
mainllers be falb be nib not fee anp Reafon tllb!' tbep 
mtgbt not be, ann tbat in Clatch'S <!Cafe in Dyer, tbep 
lucre tefolUeb goon; ann tOnt tOig QIafe ba.n been affirmell 
fo~ law til Hobart, ann otOer 1300ks ; ann fo! tbe Ql:aCe 
of Gilbert ann Witty it tua~ rulen upon anotbet JReafon, 
fo~ tbere mete feberal Debifes of fcUetal I!>oufes, ann 
tbep were taken difi:ributive reddendo ungula fingulis. 

'QCbe C~~t econtra. ann Herbert Chief Jl1ftice faib, 
tbat tbep tt!oull1 fauoue mm~ in tbeir (f~pofttiolt as fat 
as tbep (ouln; but where tbep are fo il1certafn~ tbat tbe 
3Jnte"tfol1~ mal.' Ilot be cOllecteb, tb£p otigbt tQ fall fo~ 
tbeit J!k·:ertatnt!'; anD be faib tbat Oeef tbe Ql:etfato~ 
mtgbt baue feberal ]ntentS , fo~ be migbt tntel1n 
tbat tbe Daugbtet~ fiJouln babe but fOl JUfe.. ann 
tben tbat tbe ~onG (boulD bane It ; ann upon tbett [)eatb 
tuith);:Jt 311fuf, tblit tbe ~augfJtfta fiJouln l)abe it; or be 
mfgbt intl'tlO tl)at tl)e @)OtHS mt1Jl)t babe an Q!;tlate.tail, 
aftet an flftlate,raH ill tl)e DaucrlJter~; or that after tOe 
IDeatb of ttJe [)au1Jf)ter9, tfHlt it fi)uU 'Oe[cen'O to tbe 
~ons in Jree; anb If thep Die tuttf)out 3llfue, to tbe J/f= 
fue of tl)e IDau1Jl)tfra; ann if btS @)ona anb Daugb
trrG llie \1l(tiJ3ut ]truc. tl)at be might ttmit a jf'ce after 
to biG ~itler, tlJOugb ti)ere WitG a fee befo~e be mtgfJt 
fo intenD; nnn tberefo~e be fafD it ttJftfl quite incertain 
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tubatbe intmtrelJ, anti tb£r£fo~e tbat tbts ([lauCe fS bofl) fO~ 
tbe ~nctrtafntp, anti tbat tbere toaS no eaate"tatf tn tbe 
l>augbterg, & per coofequens no t!i:cnancp l1p tbe Cltur
tefp; anti it tuftS fo alJjU'bgcn per totam Curiam. 

q-he King and the Inhabitants of Stanmore. 

4· A N i'lner of muarter#@)emonS tuas remotlel1 fJp 
_. Certiorari; upon tubicb tbe Quefiion lUag, lube. 

tlJer 10 I. per Annum mentioneD In 14 Car. 2. fOl tbe 
§Settlement of a poo~ ~an, a)aU be unner(fool1 101. per 
Annum of an <!ennte of jf'reebolb nntl lInberftanct, o~ 
10 I. Rent a~ a ~enant; ann it tuas ut!Jrn tbat it i~ 
ultrearonable totntenb that tbe act tuoulb temobe a ~et# 
fon from bia greebolb, tbougb unber 10 I. per Annum, 
ann tbat tbe @Jtatute ougbt to be Ul1tJeraooD of tenting 
10 1. per Annum; attb a ([afe tuaa citen to be fa ruleD 
bp North Chief Ju{lice, at the Affizes at Buckingham; 
anti Holloway faiD, tbat be ban knotun It to be fo an .. 
,ungeD; but Herbert Chief Jufiice tuas of anotber SOpf .. 
nton, anD took a ~al1 Wbo bougbt a (!tottane of 20 s. 
per Annum, of roOteb be bab tOe' J!nberftance, to be 
tuitbtn tbe mO~ba ann ~ircbt£f of tDe 91t, if be is like 
to be cbargrable to tbe ~arttlJ, fo~ tbot i~ tbe a!'fJing a~ 
gafnfi tubtcb tbe @)tatllte Plobfne5:S; but tof)ete a ~an 
is not like to be cbtltgeable to tlJ£ tearitlJ, if be tofU fibe 
tit a <ltouage of 10 s. per Annum, 01 otbetl1lffe linnet OiG 
(!ConDitIon, be is; not wftbin tbe ~eftninll' of tbe aa; tbe 
otbet J ufiices were fileo t. 

Black· 
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Blackftone and Stone. 

5· A ~an feirell of lLantls fn . .lee, bab 3UTue a eolt 
Ill' tbe lira menter, anll ttuo eonfS bl' a feconb 

dtenter, anti bebifes btfl JLanl1S to tts tlbea eon anb biS 
fl>£it5; anb if be nie lUttbout. J!)tfr, to btG ttuo othet 
eon~, the eloea eon bieb without ltTue; anb if tbtfJ 
lDaJ3 an ~(fate.tafl, O~ a .fee.fimple ttJas tbe Quefiion Upl: 
on a fpectal dterbtlf founb; ann it tuas PbjgDlJeb an Qt, 
flatc,taU; but it tuas not arguell, o~ befenbeb bl' tbe otbet 
SiDe; ideo qUl£re. Vide I Cr. 58. Vaughan 270. I Roll, 
399· 



Term. Trin. 
3 Jac. 2. R. B. 

" Hinton's Cafe. 

I. IN tbe ~are of Benjamin Hinton, ft lUaU rulell up, 
on a (pedal [letbict in an Indebitatus Affumpfit~ 
tbat if one is attdtell, anD puts in ')Sail, anb af~ 
ter Doe~ not pap tbe ~onep lnttbtn ti~ ~ontb~, 

tbat be llJall be abjuDgcn a 13ankrupt after tbt fit ~ontbtl 
ontp, anll that it fiJall not relate to the ~tme of the Qrrea ; 
anb fa fa the Statute of 21 Jac. cap. 19' to be unberRooll; 
fo~ it map be tbat he bab Qraufe to (onten tbe Debt, anti 
the @luft migbt DepenD abobe fit ~onth~; ann aUo it 
lnouln be mifchtebous to all 19erfons tuba tIeal witb tbem, 
to make them refultn their ~onep, wben the 13ankrupt 
appeareb to be a ~an crenttable anb Colbent; ideo J udg
ment per totam Curiam. 

Miello 



Mich. Vacation. 
4 Jac. 2. 

N OT A: After the Clofe of the Term in this Va
cation, King James departed privately from White

hall, and was fiop'd in KeItt, and came back to White .. 
hall; but in fivo Of three Days after he retired to Ro· 
chefler, and then departed fecretly beyond Sea; and 
note the Judges who were in Town acted, and in fome 
Counties :it Seffion of the Peace was held, nnd alfo Writs 
Hfued, tefied the laft Day of Mich. Term; and the Judges 
in Town,. vi.z. Street, Stringer, and Rothera11t intend
ed the Evening before the E1foin-dQ.~, to hold the Ef
foins; but they were forbid. Note, fhat fevet-al held, 
that the Cornmiffions were determined by the King's 
Withdrawing, and that the Judges) &c. ought not to 
have aCted ·after. Vide Raflat's Eltt. &c. Reauqch1lJent 
and Refit1ltJMOnS 544. b. 

Term. 
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--+ Du Cofia and Cole. 

J. T HIS \lla~ an Aclion fur Cafe up~n a 13tU of 
QE~cbahge, p~oteaeb fo~ non Acceptance; in 
lDbtcb tbe Jfact lDa~; Cole b~rtu a ')Bill of 
f!E~cbahge upon @)ir Nathan Rowland, and 

Company in Oporto; for 1000 Mille Rees upon the 6th 
of Augufi:, papable tbfttp IDaps; after @)igbt; ann UpOlt 
tbe 14th of Auguf1: tbe King :of Portugal bab letrct1£tJ ~te 
(!lalue of tbe Mille Rees 20 I. per Annum, fa that it llla11 
impoffible to babe motire; tbe ~nl tna~ p~ercntl.'ll fo~ Qc~ 
ceptance, lDitb tbe atlbance of 20 I. per Cent. R.owland 
tuas; reanp to accept anb pap at tbe currcnt <tIatuc, but 
not lDitb tbe anbonce, anb tbetefo~e tbere tuag a 19~otdI 
fo~ non Acceptance, anb an action tuag b~ougbt agathff 
tbe ID~amer ; anb tbe Quefiion mag, tnbctbCt tbe 13m 
ougbt to be paib mitb tbe allbance, ol acco~ning to tbe 
current (!Jolue at tbe ~tme tbe 18i11 became papablc; anb 
ruled by Holt Chief Jufiice, tbat bere tbere flot being 
Jaottee, tbe 18i1l Oll ~bt to be paill acco~ntn lJ to tbc a n~ 
tient malue, fo~ tlJ£ King of Portugal map not alter: tfje 
W'lopertp of a ~u()Jeff of England; anti tb£tcfo~e thi($ 
([afe l1iffer~ from tbe €afe of Mix'd Monies in Davis's 
Reports; fo~ tbere tbe Qlteratiotl \l1a~ bp tbe King of 
England, mbo fJa~ fucb n Wlerogatfbe, anll tlJfn fi)aIl llfnn 
bfg own ~ubje(f9! lin tfJt~ <!tare be aIro belll tbe ~~tltrfi 
to be an QEtllbence prima facie, tbat tOe 15tH llHl.G not 
accrpteb, anl) fufficicllt to put tbe J1!l~oof on t~e ot~cc 
@Jibe. ' 

4 Term. 
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Earl of Pembroke and W oldrige. 

I. A [[tcft of (!Crro~ lUag b~otlgbt bp tbe Earl of 
Pembroke to reberfe a Common Recovery, 
ann a Scire facias moben ta be granten againff 
tbe Ql:ertenants:;, IUbfcb lUas oppafen bp Treby 

Attorney General ; fa~ tbou~b it be UrUalll? gcanten, pet 
it is in tOe IDifcretfon of tbe Court, ann nat ex debito 
ftriCli juris, ann tbe ta~actice of tbe Colirt i~ fa, fa~ atber~ 
lnifr tOe [[1rit of C!Erto~ lUotlltJ be of no <!effect; fa~ tOe 
iDemfmtmnt tn tOe JRecaberp, ffS but a nominal JF)erfatt, 
ann fJa~ notbing in tbe )Lantl, ann fa 3llt'ogmcnt tbat be 
fiJall be tello~en to all tbat be ban foff, agntfie~ notbing ; 
but tnbcn tlJe -m:ertenant i~ in tbe Court., tbe Court ba~ 
all ~artte£i befo~e tfJem, anD tbe 3lubgment llJaU be ef" 
frctunl; fo tbat tbe )Renfon of granting a Scire facias in 
fllcb a ([afe, i~ fa~ tbe Q);.rpetJition of 3\ufifce, anD tbat 
tbeir J1uDgment be not flIuro~p: 15ut in tbi~ <[are n Scire 
facias i.e p~apetJ in Delap of 3/uffice; fo~ if it be granteD, 
tbe 'Q,CertCl1ilnt tnouln plean 31nfancp, ann bptt tbe Parol 
woUIO demu r, ann tbe E3aup nehlpcb, ann tbet£fo~e tbe 
lReafolt of ~rantfltg a Scire facias 'Ooe!1 not bolO in tbiG 
<[afe ; anb fo tbe C!l:ourt not bounD to IJtant a Scire facias 
tn DtfCt£tion. 

Holt Chief Jufiice fatb, tbat tTJougb it be not ex oe
ccffirate juris to grant a Scire facias in tbf£i ([nfe ; pet it 
(HIll been altuapll PNcttfeD, anti tbe PraCtice of (he Court 
is the Lnv of the Court, from which they could not de· 

N n part i 
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part; anll tbounb tbiS ~are bun fucb <lticcumffoncet1, 
l1lbfcb wouln fnl1uce them not to geant a Scire facias, if tt 
l1las; a ne1tl ClCafe; pet tbi~ being a rettlel1 )Rule to grant 
a Scire faci~s in rucb Qi:l}fr, tbe Rule tna~ tbat tbe Scire 
facias fiJaU go; per Holt Chief JQftice, QUO Eyres Junice. 
Dolbin r~eltleQ to b£ of a contratp ()pilllon. 

Whitehall and Squire. 

2. A ~alt put bi.~ fl)o~re to IIDaRurage to J. s. anti af~ 
ter tJ{~tt Jjnteffote ; J. s. tlffirfD J. D. to burp tbe 

i"tuner of tbe 1P0~re, tbe tllbicb be lJi'O, Dtttl tbe Clfrpences 
of tbe ,ftmeral amollntetJ to 23 I. ann after upon an gc~ 
count beuuce.n J. S. ann 1· D. J. D. aC'(epten tue l1>o~re fo~ 
101. of tbe 23' I. ann J. S. gube bim a 13m fo~ tbe 1Rrfi~ 
llUe; ann after J. s. took lLett£r~ of anmtnifftation, anti 
~~lltJlJbt Otl A4iQQ of Trover fO! the 1l10~re, ann tbta ~at. 
ter tUa~ ftlUnlJ fpe.((aU,; ~nt1 tlnjunneJJ fo~ tbe iDefentJant 
lly OQlbin a,btl Eyr~~ i H~lt Chief Jl1{lice econtra. 

DQlbin ann fiyres ftUU, tbat tbere not being au!' ClCre~ 
llito~~, ilUtl fbe lunernl l1efnlT ~p tbe Dtrection of J. S. 
tbfSJ mQlle~ ~fm ExeClleQr d~e ron tort; anD it bffnlJ a 
lalUftll ~(t, tbQf.lllb i;rone bp an Exe-cutor de fan tort, it 
ougbt ta be QlloUlen; but if tbrc~ lPete €tellito~~, pettltl# 
llenUI~~ (t ~Quln 1)£ otbetlDi(e. 

Hglt CbiQf Ju!tice (~iQ, tbQt tbaulJb legal gtt~ none 
~!' on E~ecutor de tort .t~ nOOlJ, fQ tbat be ffJall not be 
J;e(pol1fibl~ to ~ren.tto~~ lJlb~n {le bal.l paiD all to otbcr~ 
upon Specialties, .,l otber @>~'Utttl' of tl teal nature, pet 
IJ~ is {(able ttl t~£ rightful Adminifir~tqr to be Jltlllitbtn 
to.~ bi.~ to~ttpus 3l11te~menling in i}11 A~ion of Trover, in 
l11btt~ iO~ll1alJe{) tlJall b~ refQUerelJ, but not ilc(O~niltg to 
tbe. <tl'llue of tb~ ~opt1S" b~cQure tbot wbitb be baa faw:: 
f~llp Ptlil1 lllQU b.~ ~ecQup~d 1 ann in tbis <[afe tbe l'ltlere 

{ni Qf tbe ltmeral, Eke. bO£.J mQtle bim Adminifirator de 
fon tort, &c. 

4 John-
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:- Johnfon and Cotton. 
'.+ ~ 

3. Baton tltlfeme lebp a line of Lil~'" of t~e mife';, 
anb tlJe mife a10ne lJeclartJ tffe d1re~; tbe allent 

of tbe l!>uSbanlJ mall not be intenlJelJ if notbtng appears 
econtra; but tile Decl~ilthJn is .tlot& .tJcept :an erp~ers 
9trent t~ P.t; per cutiafn 'upon £vicfence in an E .. 
je&ment. 

'[ 
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Luton and Bigg. 

I. U P b N a. CpeCfal dtetl1flf tbe ~are tuas foUnti 
to.be, tbat Bigg w~s a jfreeman of Londoo? 
anl1 kept an linn tbert, anll tbat be bougbt 

. aU tbe €bings ltlbicb tie faIn in ti~ 9jnn, 
anb tbem tbe~e folt •. anll ~tter~ll, Ill', ttibitb be gatnell bts 
ILtbfng ; anll tbe!, bellnes fOU!lll,tbat be ball built a ~bip; 
anll ball a @bare in bet, anb a @>tock tbere to tDe [laltle 
of. )0 1. tbel' founll alro tbat ~e abrentel1 from fJis Jj)oure~ 
pnb tbat upon Jj)£ttUon to tbe Commiffioners of the 
Great Seal, a Comlhiflionof,Bankruptc,y, &c. 
~be ~efiion was firfr, ~f an 3lnnkeeper witbin Lon

~on, be a flCrancr, witbin tbe Statllte of Bankrupts; and 't was arguen tip Tremain tbat be tuos not, fo~ be is if I 
tOe .faatute of a publfck i'tlicer fOl ~be lRec.eption. of 
atrabellct!1, ,fo~ be. flf tI.ounn. to recdbe tbem, ann to finn 
~eat, D~ihk, anfilLobll,nlJ fo~ tyem ; ann if be refufell 
luftboUt a reafonable <!Caufe, alt. ACl:ioh upon the Cafe liei; 
~lJafnft ~im; be is alfo bOUnll til fell ~t a teafonable 
~~ice, anll map n.qt ret tbe @~fce; aUo ~e flas not ge~ 
neral Dealings \tIttb all §SoztS of U>eople as a ~rallet 
fJas, but onlp w~tb Jj!)alfengftS anll ~rabelletS; anll tbere;: 
fo~e if a jf'rienn being tbere afJ a (t1ifito~, be tobbell, tbe 
3!nnkeeper is not tefponfible; alro otber 'l:ralletil map feU 
o~ refllfe; anb fet. tbeit OliJn ~~ice upon tbetr ~oonsi 
Dnb tberefo~e tbe Qtafe of an 31hnlteep~r l1tlferg from tbat 
of otbet 1tranets. Qs to tbe Second Quefiion) ~be 15Uill1€ 
lng of a $!)[Jip noe~ not matte bim \\lttbin tbe ~tatutr, 

t no 
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110 mo~e tbantbe ~tlntlinll of an Jl)oufe; ann toe babing" 
,8 @toc~ tn tbeebfp to tbe maine _ of 50 1. lnm not 
,make btm il ¢ratttt, .fo~ tt fs not fOlmn tbat be tranen 
1Uitb ft; anb tberefoJ'e, &c. , _. 
. Wi. Wil,liams ecQntra; ro~ flett. it i~ fOUtU1 that 
be is an 3lnnkteper,tbat be -boullbt Ibn)?, i1at~, anb all 
fltbings necetrarp fo~ hts) 3Inl1, toat be folb aU tbofe 
1tbingS in bts 1nn, bl' wbicb be g~inen bi~ lLibfng; fa 
tbat bere tbet~ is-foun'O an e.ratt D£fttiptton of a ~a", 
tubo gatns bff) lLillinlJ witbtn tbe @>tatute; an'OtlJerefole 
be ought to be abtulIll£b, a ')Bankrupt tDttbfn toe @)tatute : 
gnll be . faib there tua~ i contlllerable Ditfer-ente bettueen 
an 31nnk~eptt i,n Lo~don, ann a ~an tn the <!I:ounttp 
lUbo t~ntS fLann, ann alfo keeps an ]lun, be ha~ man!, 
ttbinll~ of bi~ ~o1Un ~~otytb; an~ tfta' be reus, be llO¢S 
hot bup, fa be boes not gain hfS llAbing bp ')5uptng ann 
@>eiling; anb ~ the <!tafe of Crifp anll Prat was etteb bl' 
~im ~ JQoes 43'7. Where bl' (WO Jbdges agaiIHl:" two, that 
an 1nnkeepet in tbe Q!ountrll IS not lnitbhl tbe ~ta= 
tutes, &c~ ,; I,., f.. ' l' • ,_ ) " ' 

, Holt Cbref Junke and EYl-e inclfn~lI,.·tbat au lInnkeeper; 
is not I1lftbin tbe @tat~te~, uport the Beafon~ otfereb bp 
Tremain; but Juftice Dolbentnas of i'ptnian, tbat atl 
3lnnkeepet in London' if, &c. Adjornatur; puii:, 

Term. 
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. 
Boulfioll and Sandiford. . . . ~ 

I. A Qttion upon tbe Qta.{e, in lDbicb tfJe plafntfff 
.tJeclarr~ agam_1 the Defenbants as iDlDner' 
of a lj5ark, anb fbews tbat tbep conftitutet1 
J. s. ~.atl~, tllbD retdtJtb web ~OObS aboattl 

to be cartieb from London to Topfam, anb tbat tbe iDe, 
fenbanttt fuper fe fufceperunt to Cattp, &c. anll ft)fUJS 
tbat tbe ~oop~ tufte l1tlWBlJ8l1; Upon tubfcb, &c. upon 
Not guilty pleabetJ, tbe llurp (Dunn a fpettal ~ertJilf, 
fcil. tbat tbe iDefenllantt$ tucre @art"IDwners, but tbat 
tbere tuere otbet IDwncrS) infimul cum tbe DefentlantS; 
anll tbat All tDe SOwnetS confiituten tbe ~aller ann ~as 
tinert$, tbat tbe ~ooliS) of t~e nt>laintttr lUere tlelfbereb to 
tbe ~allet to be cattfcb from London to Topfam, ann 
tbat tbep lUcre namagel1, &c. & fi [tbe aaton noc" being 
b~ougbt agatua all tbe i)\tmett$, but onlp agafRa tbe Des 
fenbants] JrulJll'ment llJall be giben fOI tbe Jlt)latntitr lUatl 
tbe Queftion. 

gnlubgctJ tip Holt Chief Junice, Gregory anl1 Eyres 
fo~ tbe Def'enbant~; Junice Dolbin econtra, beCftUfe it 
UlhJbt babe been pleaded in Abatement. 

Holt Chief J unice: fiCbe QBton in tbis (!tare migbt 
babe been blougbt Rgainlt the ~anet alone IDttbout mue. 
tUon, n~ in tbe <!tare of Morfe ann Slue, anb tbe SJaffer 
is tn tbe mature of an £Officer ; it might afro babe been 
lJ~ougbt againlf tbe mwnccs., l1ecaufe tbe!' babe 11 ')3enetit, 
fcil. tbe frefllbt ; ann if tbere be it Default in tbe 'Ja. 

2 fte~ 
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net, tbep ate cbargeable, fo~ tbe epjnfier t~ tbetr ~cr= 
bant, anD appointeD bp tbem. ann tn tbhl QCare~ tue 
DefUtl1iHlt!l ate not cbargeable in refpect of tbe IDwner .. 
tbtll, but of tbe anbantflge ltlbtcb tbep babe bp tbe 
Jrreigbt; ann tb{'tero~e \nbere 19art of tbe IDtuner~ tuotln) 
tmplop tbc tSbtp, ann tbe otbet~ woulb not, in rucb (!Cafe 
tOe anunntage of tbe dtopalJe tuill belol1lJ to tbem, "Who 
tit ann fmplo~ the ~bip, attn not to tbem lnbo ni1fenten; 
ann If anp Damage be to tOe labing, tbe gerton tlJlllI 
be onlp ncrntllft tfJem wbo fltteb out tbe 0bip, finn not 
ogninn tlJe otber~; f(1 ElDtunerllJip is not tlJe fr'Otllti'Hltion 
of tbi£l affton, but tbe a!:tuff ann JRrcompencc, anb tbe 
¢ruff tn tbi9 Ql:are fa aa men with tbe otber~, as ll1itb 
tlJ£ IDefcl1'Oant9, fo~ tbe ~oO'O~ mere belU.l£retJ to tbe 
~aner, anD not to tbe iDefenl1tlnts, anb tbe JReceipt of 
tbe ~nner hl the Receipt of tbe ~lnl1et£4, fei]. of all tbe 
i>tnnttS, tubo appotntetJ fiim ; anb in e\)erp ~tutl tb£'fe 
ts a ([ontra(t fmpUelJ, anb tOe (trull being in all tbe 
i'tnnetS, tOe ([ontrnrt fiJall bf Co alro; anb tbctefo~e be 
"arceD tbat the Qtafe of a common ([artier niil not bff~ 
fet from the p~£{ent <[afe; ann if tbt~ lUag in tbe (afe 
of a common ([artier, aU tbe ~attn£rJ oun-bt to be jOin" 
en ; fo~ tbep being upon tbe fmplien <ltol1tract, aU W>~ibies 
fO tbe Qtontralf, tbe!1 ougbt to be joineb in tbe ~cttOIT, 
& fuper fe fufceperunt ettenns to all; anb tbh1 not be~ 
tng nont, tl)£ t)efenbants map take antHll1tOlJe or it up
QU tbe general lffue : lIf tbe rP1atntUf ban neclareb, tbat 
tn Qtonfill£tattOlt (J£ ban p~omiCeb to pnp tbe iDefentlilltts 
fu lllllCb, tlJ£P aiIilmed to carrp fncb ~oon~, & non aC. 
fumpfer1 

p!caneo~ lJe nib not i)oubt but tbat tbe Defeu'Oants 
mitJbt lJube taken anbantage upon the general ]tftle~ tbat tota 
~~omire tDas al[o ltlttb A. onb B. not l1ame'O, &c. ann 
tlJat (ucb fpf'CLaI <!tonfinetatiol1 la fuffictcllt to (borne t1 
ql:orrter; be citrb 2 Cr. 262. Rogers verfllS Head, ann 
PaCch. 4 Car. R. B. in tbe <[are of Symonds anb Darknoll ; 
per H ide Chief Jufiice, tbe [)eltberp mohc£) a c.[;ontraff, 
Dntl tbc not allel1gfl1tJ tbat be Wag a common lLigbter= 
~all DO£9 not IJurt, Palmer 523. Clntl per Holt a ~arrfet 
is bounb to £un!, n£' well as an 3lnnkrcpcr to t£Cetlle 
~Uftlll.. afro in toi~ the 3implopment is ,oint, anll like 
to tbe ([ofe of joint fJDfficetS., tbep all moue but one 
Il3crfon, fillO a ')B~eacb of ~tutl bp onF, t~ tbe ')5?racb 
of .. II: Qloe QJ:onfitJetfitioll i~ to be PfltD to nl!, nnn tbftc~ 

fo:e 
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fo~e all ougbt to be cbargen, an'll tbe 13cnefit tfj tbe ([aufe 
of tbe <!Cbarge, afj in 2 Cr. 189. in tbe <ll:af£ of Clerk 
an'll Gelly, wbere a ~at1 left biS ~oonfl in an 9lnn, ann 
lJeparte'b fOl tlUo o~ tb~ee IDapfl, an'll In t~e Interim the!, 
are llolclt; tbe J/nnkeepet llJall not anfw£[ fo~ them, b£~ 
caufe be ba'D no '16enefit bp tbe ([U(tOllp of tbe Qi500llfj ; 
but if it were an fJ)o~re it wouin be otbertutre! @luppofe 
in tbh~ ~are tbe £lDmnerfl ban b~ougbt an afffon, tbe iDe" 
fcnllant llJall take Qnbantage, that fame of the ®ll1ner~ 
are not namen upon the general 31truc, ann the ~afe of a 
joint 130nn niffers, fOl there tbe Deen i9 feberal; ann if 
one ifl 'Dean, there tbe Declaration agatna tbe other alone 
ffj goon; ann upon Non eel: faCtum, be ffJall not babe tOe 
~Obantage, bccaufe tbiS ffj bifj Deen, ann a feveral Deed; 
but becaufc the Lien is joint, tbere if it be pleaded in A ... 
batement, tbat another fealen the iDeeb, tuho is not nameD, 
ann ffj pet fibing, tbere 3!utlgment fiJalI be againtl tOe 
~Iailltilf ; but if tt wafj upon a ClConttact,' ann Nil debet 
pleanell, tbere witbout S[luefiion tOe Defennant migOt 
gibe in Qfbibenct', tbat tbe ~onttact wafj between bfm 
anll A. B. &c. not nomen, anb upon tbffj it WOllin be a~ 
nainff tbc ~fafntitf! euppofe in tbts ([afe, tbiS ban been 
pleane'D tn abatement, bow aJan it be pleoneb, fiJaU it be, 
tbat pou are @art.gowl1erS, anb tDat otber~ are ®mner~ 
fimul Cllm? tbffl \}Jouln hot be noon, fo~ it ma!, be tbat 
pon alone rmplop'tJ tbe ~bip ; tlJall it be tbat A. ann B. 
ate ®tunera~ ann emplopi'D tbe @>bfp. Gmnl cum pou f tbf~ 
wouln not be goon witbout an Abfque hoc tbat pou tm. 
plopen as tbe- ~Iaintiff bas; fuppofe'O, attn wouin hot tbi~ 
babe amouhten to tbe general llfue f ann is not tlJf~ 
8notI)£r ~nnettalting f fa tbat be Din not fee bow tbl!:; 
UJan be pleanc'O itt abatement. Jl)e confetTen tbat 7 H. 4. 8. 
hl tbat in an action upon tbe ([are 3Joltltcnancp ottlJIJt to 
be plealJeD in !Abatement, wbfcb fa tbe ollip (!!ofc U]ot be 
knew wberc it outlOt to be plcatl£n in a prrfonal actIon; 
but fJe fain tbat tl)i~ tuas a petrollal action in tFlJatil of 
a teal QCbarge, fcil. fo~ not repairing of a Wall, &e. 
Dnn in tbofe fDapg upon gffionfj fo~ Non.feafance, Not 
guilty tuas not plealletl; but tbep pleaDeD fpeciollp, anti 
traberfen anp fpedal ~otnt aUe'Og-eti in tbe iDe Cia ration ; 
anD Not guilty to fucl) galona wall Itot pleanetJ, tin after 
tbe €.ime of tJ]e ~ilre of Yalding tUrn ray, Moor 355. 
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ann {Je ctten tOe Qtafe of Cole ann Wilkes, Hutton 121. 

l11bicl) tna~ Debt ogaintl a jotnt lLelfee fOl not fetting out 
of ~itbes, ann bcIn upon a tIrfal at 13ar, tbat it boes 
not Ite ; but t{Jete it beillg founn tbat one onlp occupieD 
tbe JLann, anjung£n toat t{Je ~ctiot1 melllap! ann be fain 
t{Jat Not guilty in a goon 191ea in iDebt upon tbe ~ta~ 
tute fo~ not (ettin g out of ~ttbe~, a9 Moor 9 14. Cbam
pernoon verf. Hill. fpc fain t{Jat be neareD to be of fJDpfe 

ufon fo~ tbe @Iaintitf, if be mfgbt, but tbe JLatn mottln 
not permit tim ; fo~ tbougb it be barll to comp£! tbe 
)1!)laintHf to take .motice wbo are tOe i't1lncrs, pct i~ it 
not mo~e batn, t{Jat if dtictualS o~ OIlP otber tlLbtna be 
lJeUbercn to tlJe d1fe of tbe ~I)tp, tfiat tbe EDlafntttf \))tfI 
Cue tbe [)t1lnet~, wben tuitbout mueffton be mtgiJt bane 
[uen tOe ~aller f ann fo be conclutJell ro~ tOe iDefennfmt. 

t Price and Child. 

2. I N all ACtion on the Cafe tbe tE)fafntfff neclarelJ, 
tbat be lUag Ceifen of a ~bip, ann tbat be fent anrs 

emplopen it upon a dtopage pro commodo ipfius tbe 
plaintiff, anll llJeWEn bOW, &c. anll tbat tDe @Jbip rcturne 
ED, ann tbat tbe ~efennant~ fetfe'.O tDe @>bip the fitll iDap 
of March... &c. & hucufque detinent, per quod tbe 
~Iaintiff loll tbe Lucrum & commodum, wbich be migbt 
fHlue nltlbe. fll:be i)efenlJant£1 pleab AB:io non quia 
tbe!' are tltco~po~at£b, &c. ann fi)ctn tDe (!t:barter to tbe 
Eafi· India Company, ilnb tbat tbep (etfell tbe €J>btp upon 
~urpictoll of ]nterloptng, anO upon @ufptcion of )j!)i:= 
rac!" in gmllance of tDe tltfng's i)fficers, pr~textu of a 
l\!>~oce[a out of tbe Admiralty, qUa! eft eadem caprio & 
detentio; nnn after tbill bp Dec'.O bet\nEen tbe l~laintitf 
onn tbe IDefenl1ant~, upon tbe 'JBebalf of tbe Eaa· India 
Company, agreatum fuit, tbat tbe ~Iailltitf ot biG 4rbarge 
fiJoufO b~U1!J tbe @>bip ftom Portfmouth, wbere it tno~ oe" 
ramen ufque London, tbnt tbe IDefenbant£i fiJouln pa~ 
tbe <ZCuffotn, Dnn tbe ®oo'O!S ft)oulll be lain In tbeir 
[[lorclJoufc, min tlJouln be (oln b!, tbeit ([annIe, ann tbat 
tbe ®Ol1£P fiJouin be pain fout jftftb~ to tbe )j!)lailttitf, 
onn tDc fiftb 10art to tbe IDefennantl'J, tbat tbe ®oona 
were fo\'o fo~ 36000 1. onn tbe ~onc!, patn acco~ninlJlp. 
3l t tvn)) ulfo agreen tua t tbe l~lamttff fiJoulD fubm\t to 
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tbe 31ungment of tbe CQurt of Admiralty; ann tbat of· 
ter all tbt~ tbere llJall be a JReleafe of aU gtttons COllr 
Cctlling tbe 19lemtffe$ to tbe Eaft-India Company, anb 
all tbe ~embers of it, anb tbep tl)elU, tbat- tbe ~lain= 
tiff reIeafeb acco~ntl1glp, ann tbep llJew it to be tbe fame 
fZraptioll, &c. tbert WfUl olCo in tbe JaeleaCe 11 ~oDenant 
not to fue tbe ([ompanp, o~ anl' ~ember of {t, f01, Ol . 
conc£rntnJJ tbe lID~emUres, &c. ~be lIDlatntiff repfietJ 
anti P10pctl Oyer of tbe agrtemettt, wbtclJ wag ttttren in 
ha:c verba, ann took Protefiation, &c. & pro pJacito fOUl, 
tbat tbe IDefel1bal1t~ took tbe ~btp the firll: of March, 
hlbtcb was befol£ tbt <ltapttol1 upon tbe Procers in the 
Admiralty; anb tbat tbis is tbe Caption upon tnbicb tbe 
~Ufion if5 blougbt, anti concltltr£~, &c. upon ltlbtcb tbe De
fendant demurred. 

Pemberton f01 tbe DefelltJOllt t '<Zl:bat tbe JReplication 
is not goob, f01 bere tbe Novel Affignment is til, f01 be 
ougbt to babe tolicluneb the which eft alia caprio, than 
that of which the Defendant pJeads; 8tll. fo no nelu ar= 
fignmettt: ~lIro it is t"collflUent witb tbe DecJaration, 
fo~ it fS tbat the firll: of March tbrp took & hucufque 
detinuerunt; ann now tbep tuouIb fap, tbat it \Daa prre
textu of tbe Procefs, f01 if it tuaa taken the firft of March, 
it coulb not be after taken pra:tedu of the Procers, 
tber£fo~e it is illCOhflffent ; alCo tbere is anotber i)efault, 
f01 the Replication non~ not anfwer tbe Bar, fo~ tbe Pro
cefs out of tbe Admiralty {g but Conveyance to tbe Bar, 
f01 tbe Bar i~ tbat after tDe flCakfllg, fcil. 10 Nov. agrea
tum fuit, &c. prout, antJ tbep relp fur Ie fait, &c. 13ut 
be tuOlilb btfcbarge tbe ([aCe of tbe Replication; anti if 
it appears upon the tubofe Clafe, tbat the ~laitttttffj babe 
not ([Ollfe of affton, tbat to en tbe ~OUtt wouIn gibe 
31ungmellt f01 tbe Defennant; anb fo~ tbiS etten Hick
mao'S Clafe, 9 Rep. ann Turner'S cztafe, 8 Rep. ann be 
faib tbat bere tbere was a ~attsfaffion, fo~ tbe ~on('J? 
lna~ paitJ; antJ tbou~b it fa not pleatJetJ iHl an Accord., 
pet ff it appears tIJat it lUas paitJ in ~iJtisfaftion, it 
ougbt to be atJtU'1geb as an Accord with Satisfa8ion; 
ann be faiD tbat no\)) it appears tbat 'bl' tbe agreement 
(tbe tubfcb is upon Oyer cllttelJ in ha:c verba, attn a~ if 
it batJ been pleabel1 bp tbe ~Iaintiff~) tbat tbe ~oonfj \\1er't 
fOlb bp tbe DefelllJOtltll, anb tOe ~onel' paib to tbe 
J;>lainttffs in @>atisfaffion, &c. alfo in tbfs ~are tbe 
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~laintiff.9 Dabe relcarell to tbe QCompanp, anti to ebrtp 
Member of it, aniJ cobenant not to fue, tnf)tcb amounts 
to a JRc(eafe to nboto <!l:frcutt~ of action; aniJ be ctteD 
Hickman'~ (.!Cafe to tbt~ taurpofc; uno he fain tbat a Mem
ber of a ([ompan!?, ill il fufficlent Defcrtptton fo~ tOe 
Defennantg to take 16cnefit bp tbie BcIeafe, ann tbete~ 
fo~e it fttcnna to tberu, ann nl[o toe 9!3atter of tbe li\e~ 
leafe ettenn~ to toem:, fo~ it tuaa of aa acttuns concetn~ 
tng tbe l~~emHrerl, tuolcl) Uloulo £,ttenn to tfJc \[aptton; 
anD be fMn tbi'lt Inlubitants of a '@:otun, miglJt take 
®oonrl up Cuch Name, l1Un (0 mtgbt n Member of a QCol~ 
POlfltion; ann be p~il~rn luogmcnt fo~ tbe [)£fennant~+ 

Tremain econtra; ann be fain t[Jat tbe Bar mag iff, 
allll tbe Replication !JOOll; tbe Bar contHh.l of tIuo ~ilttg, 
fitff tbe ~ lJtecmcnt, ann tben t[JE ll\clcofe; but be fatn, 
that tbep U(fll tbe Q lJreemrnt tut onfp as a Conveyance, 
ilull Dill not trIp upon it, anll tIJetffoJe it hJ not material; 
ilun fOl tOe Bcleaff?, be fill'O tbat it llfll not r~telln to tbe 
IDef£llnants, becflufe a ®an tn lJi!3 natural <lrapacitp 
fiJall 110t take atllJautane of a Rrleore mane to (Jim tn biS 
co~po~ate ([npacftp; ann be foin tDilt an Inhabitant of a 
~otun i9 not capable of i.l iHefeafe! '15ut be fafll, tbnt tOe 
Replication 19 nooo, fo~ \1.l[J£Il be nutate£) of a CZCapt(on 
011 tue firlt of March, finn tlJe [)efenOant plcallO a QI:ap= 
tron pr~texttl of p~ocerg out of tbe Admiralty; ann 
tbe wiatntlff tepHra, tfHlt tbf ~ apttol1 ltln~ ut fupra~ be .. 
fo~e tbe 19~ocef9 out of toe gnmtrnltp ; tbi£) bring of a 
([aptton tn certain, it appranl to be ,worber c;[nptton 
ti)nn t~nt tI)e [)cf£ntlilnt jufttfferl, aun tberefo?e be neen 
liot rap Alia, {1g in Treipafs quare c1au~um fregit, tue De. 
fennant jufiifiea fo~ nfing a mil)); t(J£ l)!>latnritT map rc= 
Pip, tuot tbe «rrfpafg ltHlrl in toe qrlofe out of tbe [[(ap, 
nnn fJe neeO not [up, t(Jat it is;) alia tranfgreffio, fOl it up: 
peattl: ~Hl tn Falfe lmprifonment, the £DefenDallt jnfft" /} 
fin; bp !Rcil[on of l\D~oc£fg, tbe l~lafl1ttff mnp replp, ilun ~4 t lJ 
fiJflU it to be befole tue 11~~ocef9 UfucO, anb neeo not fa!, 
tbilt it (.9 alia; to trhlcb Pemberton agrretJ, but fDiD 
tINt tbis i9 not a Novel Affignment; but Holt Chief jl1-
nice feemed 8IJatnff brut in tbla ~oint, anll tbat tt ig a 
Novel Affignmem; ann tberefo~e Tremain faitJ, be ban 
fufficientlp anf\llerell anD atloillell tbe Bar, ann Plapcn 
]uDgmrnt fo~ tbe J1!>lflintttf. 

002 Curh 
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Curia advifare vult; but per Holt Chief Jufiice, tbe 
{lgrecment tum not oi1), becaufe but Conveyance, ann 
tbep {Jabe not rcHen upon it ; anti ita to toe B.eleafe, be 
Doubteo if tbep coutn take ')Benefit of It tn tbett natural 
<ll:0pocup. 

SYlTIonds and Cudmore; pUts. 

3· UP 0 N a fpedal Verdict in Ejetlment tbe Qtafe 
tnag fucb Ul QCfictt! q:ClJe Jfatl)cr ([C1tant fo~ 

ILife, \Ditf) l\f>ower to make ILeafea fo~ ttr:ment!"one !'leotG, 
tb~ee ILinea, o~ JEltnetp,ntne ~eatg neterminable upon tb~ee 
lLibe~, )Remainner to big 00n tn -m:ail, JRemafnner to tbe 
jfotber anti bts Il)efr~; tbe jfatfJer fcafes fOl ~tnelltp-one 
~£ar~, renn~{t1n 8 I. per Ann. unO bffg; the ~on betnlJ 
'([.enallt in '([ail, fcafefl to J. S. fo~ (ttuentp-one ~eata, 
to commence after tbc Determination of tbe fo~met 
~etm, rennling 10 s. per Ann. antJ brea 'OutIng tbe firff 
~trm lJftbilt~ ltruc; tbe ]ffile after tbe Vento of Ob; 
jfatber lebies a jfine, nnll 1Jeclare.a tbe dUe to btmfelf tn 
jfeei tbe fira ([erm enneD, tue feconD .!Leifee fnters, up
on ttJl)om tlJe 11fue cnteta, nntl the letfee b~oulJl)t tbe 
action; ann if it tuag \Deff tJ~oucrbt tuag tbe fD.ueftfotl. 

Qlnrfrll Brlt, tbat tlJe [cconD JLeufe wag not tuJrrunteb 
1.11.' 32 H. 8. o~ anp Wotnn tuitytu the fira @)ettlemel1t; 
fo tbot tbe onIp £lD.uct1iotl tnIJicb remains tuas, if a fLeafe 
fOl ~ear~ nHille l1!, ~el1ant tl1~uit to commence in futu w 

ro, ann tbe JLeifo~ 'Olea \jtfo~e t[Je ([ommcncement, ann 
tIJe lffue in 'Q!:llil [tucre belllg a t::>~iol lLeafc in eife, fo 
tbat be coutb not enter] leuil?a a .Jftne to tbe [tre of blm
felf fn lee; tf «fut tb(a jfine f)e mfnbt auoio tbte fu: 
ture lLeare, anll entcr upon the 'QCcnunt, woen it COI11-
menCES; ill W'offeffioll \tIoS tbe IDUrtltort. ann 

It bHlg arlJu£tJ tbot tbe J1tfue milJbt enter) fo~ tbf.a be1 
fnB' il future luttrell, tbe Clfffate,tail came to lJim entire 
anD compleat, attn fa in big fpanlla btfcbargen of tfJl!l 
future 31ntereff, as; in ([aCe \Dbere ~£,l1ant in aJ:ail fell~ 
tbe 'flerees;, tbep are feberen in lLaw, ani) fi)all B'o to tbe 
Qf~ecutc~£t of tbe menIlte; but if ~eni1nt in ~aU Ilies 
befo~e actual @>eberance, tl)ep are re·ul1itrb aB'ain, anti 
tlJall go to tbe tjlffile in ~atl, anb tbe dtenDee bag loff 
tbem, becaufe tbe Qflttltestntl ta entIre; ann tbe 1true in 
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~ail in tbt~ (ltafe couln not enter to QbO-in tbfs l1eafe, 
but tbe Woffcmon of tbe lLeffee fa b{~ ntlotreffion, ann as 
an Qfntrp; fo~ tbcre lRcafons tIle future lLenfe ta llotnable ; 
nnO tbougb a fme be {eblen, pet tbt~ bas not ncp~tuClJ 
tbe litrue of bia ~lrction to 011010 it, &c. 

3/t lUaa arguen econrra; tbat ~£nilnt tn ~an \.1Ja~ ~es 
"ant {n jfee upon ([011'01tion at ([ommon !Law, ann 
migIJt poft prolem fllfcitatam alien o~ cbarge, &c. tOat 
tbe Stamte de donis ball not p~obincn fo~ a SE>trangcr, tbe 
ml)icb, after tbe JFfne l£u1ell, tue lillIe hl, but oulp fo~ tbe 
Dono~ ann U)C 31lftte ; tbat now tbt~ fa bp tbe ..fine atlas 
tl)et ~ftnte, not witbin tbe t9~obtfi0I1 of tl)e Statllte de 
doniS, ann tfJerefo~e tbe ltrue after tbe jffne map not 
abOi'D ttJe )Leafe no mo~e tban a feoffee; ann t(JOUfJb at 
toe ~lme of tbe Jffne, tOe <!Electiun wbfcb tbe ]j[ue ban 
to aboiO o~ confirm tOe JLeare tuOf$ in futuro, pet it was; 
batten bp U)C Jftnc., u~ well aSJ a futul'e lltlotuet of )Rebo= 
cation map [tbe tubiCb Holt Chief Juftice agreeD], SId. 
260. I Inft. 46. Com. 437. 2 Cr. Croker ano Kelfey'S 
<[afe; but the true Difference between tbt~ ([afe, ann 
tbe Ql:afe of Croker onO Kelfey, W(Hl becaufc it tDilSJ a 
future 31ntcrcft ; anO tbe 31ffue tn '(!CaU is fetfen of an ell: 
tire <!Eftat£', tnitbout tbt9 <ZCerm cbnt{JctJ upon btm, ano 
be l)ilG not an~ lRem£'Op to a'iloin t(Jig future 3lnterell; 
ann fo~ tbl£) Curia ad vi fare vult; depuis. 

The Earl of Salisbury and Bennet in Cancell'. 

4· T H 1 S iDap the QCOtitt gUbe Jlullgmcnt ill tbe 
(JtnCe between tlje JLo~n Salisbury ann Bennet; 

.mll tbe Q!~fe W(19, Simon Bennet babing two DaUlJbterSJ, 
Grace nllb Frances, bp bi~ [a1m llebt(e~ to Grace ann 
Frances big Ddurrbtetn 20000 l. a·piecc, to be pato tbent 
ot tbeit rcfprcfibe arreg of ~tDentv·fi\le 1?rors, o~ [)ilpS 
of £i~attia!Je, fo as fuch Marriage be not before Sixteen) 
and fo as fuch Marriage be with the Con~ent of the Lady 
Clifton, Mrs, Bennet his Wife, and one Lea, or one of 
them; and jf either of my Daughters {ball marry other
wife, then fuch Daughter {ball only have 10000 I. tnitb. 
out fap.fn~ wlNt llJilll become of tbe otlJec 10000 1. ann 
thFn llcbifea tlJe @)urplu~ of fJta ~(fate to bia ttuo 
IDnugoteta, aftct bt~ Debta ann lLellnciefj pafO; ottO af., 
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tetWllttJ£, nebif£5 tbnt tbe @)urplttS of bia QEffate fi)all be 
lafn out in tbe Wlurcbafe of JLunO!.l, ilntr tbofe JLann~ fet
tfrl1 in fucb 9!3tllln£t, i1g be bnb c~ l1)oufn fettle bill real 
Qfftllte; ann toen \llttbtn Uno Dopa ((tUes; bi~ real (!f. 
fiate to bimfrlf in 'QCaH ~f1IF, anti tbcll ttl gt'O of bts 
prtfonai Qfffote, iJnn U)fn tit arufi fo~ lJia Hno DaugfJ: 
tft9, &c. Grace mnnica tbe iDefennant in bet .latber's 
life:timr, ann torre UH19 a JJ!)~opofal f01 a atelltp in 
~artii1!J£' fOl Frances to tue now Earl of Salisbury, mbttfj 
IJan no Clfffrtt ; but after tlJc Death of tbe then Ear) of 
Salisbury ann ~1. Bennet, tbe ~teiitp of ~atrtage \tIas 
reneturl1 flnb took Ql;tfrct, ann tbe 9}3f1rrtage was ban 
mitb tbe QConfent of the Mother and ®~. Lea, the Lady 
Clifton being beab; but tvt~ tuag bcfo~e Frances Viill at
tafneb tIJe age of @)f~teen; upon tuh) wantone tbe 
Lord Salisbury ia pnit.l IOOCO 1. but tbe otl]cr 10000 1. is 
(oa tuna contcntJetn fo~ffit£n hp )l\filfolt of tue ~artfa!Je 
brinrr but! flffo~e ~ttteen ; anD tf it be fo~fett£t! O~ not, 
fo a9 flO l;eHef Cull be tit tbe ([afe, llHHl tte\QnefHon ; 
finn tfJ€ Court utlflufmoufip decreed tl]ilt tbl? Earl of Sa
lisbury war; to be t'£ltrucn tn tbhl <!fare; nntJ tbat tbe 
10000 J. war; not fo~feit. 

Rawlinfon faib, tOot <itonnitions \1llJollp to teRrain 
~atrftlBe llte ObioU9, 09 t[Jut a [[loman llJall not mnerp, 
o~ fiJall not mutt!' befo~e @Dirtp, anb tbCtcf(l~e COG in the 
Qi:ibtl luw) ace \loin; but tbat p~unent Bcfitail1t~ fm~ 
pofcil bp IIDatrnta lun bintl, onO tbat <[btltqm tlJot negleff 
tIJe eDbfcttH1I1Ce of tf)cm, fig ill Q!nfe of C[onf£ttt, &c. 
ntb it at ttctr own ternl, ann Olli)fJt not to c.tP[tt )Reiter 
bet£': anti tbctefo~e fJe took tt to be betp plain, tfJat 
wbere a £Debtfe of a l~oJttol1 \11(19 upon ('aunttiOIT, tbat 
tf tbe IDcbifce mart!' \tllt~ tbe <[onfent of A. B be rrfuca 
bet 10000 I. ann if llJe tlHltrp \tJftbout tbe <!ton[ent of 
A. B. &c. toen tbe W'o~tfon to 6'0 oUet to J. S. tbat if 
file man!? lttitbout QI:onfcnt J. s. aJan babe it, ann tOrte 
wouln be itO ReItef, anb fo be tf)fnftg ft wouln be, tf it 
lUcre to cfafe anti no [)ebt(e Obet; but {Jete in tbiS <!rare 
tfJete ia a politibe Venire of 20000 I. to be pain at tOe 
gge of ~U.1£'l1tP fibe o~ ~artia1Je, fo ag it hl all 3lnterell 
immenfot£l~ llefietJ, onll to be befeatcll bp a 4[olltlttion 
fubfcquent, WIJicb ouglJt to be taken fitfttlp; now bom fat. 
tbt~ €onlJitioll llJall be ertenbeb to befeat tI)ts 3!ntercff 
is tbe ll.uefiiol1: So as [uch Marriage be not before Six-
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teen, and fo as fuch Marriage be with the Confent of, &c. 
tbiS fs tbe lReffta{l1t; nom tbe nefeating lS'art i%S, and jf 
either of my faid Daughters marry otherwife, then fuch 
Daughter, &c. .mom tbis ~art betltlJ otherwife, antlnot 
fooner and otherwife, otherwife llJall be taken to refer to 
tbe laff IlDatt of tbe CZClaufe, ann to be intenDen otherwi fe 
than withollt Con rent, ano fo tue nefeating lPatt to be 
tien up to tbe ClConfent, m{)icb tuas ban, ann tbe m:ime 
but a Qtircumffance; lnbicb if be wouln babe ban mate~ 
rial, be wouIn fJabe c~Ple1fen it in anotber ~anttet, anD 
babe faiO fooner or otherwife. J!)e obferben furtbcr tn 
tbfG Qtafe, tuat tbe perfonal (!C(fate tuas fufficient to Dif" 
(barge Debts ann legacies, ann put Lady Paw]et'~ <!Cafe, 
lUbere a ~um ig ncntren to be taife'D out of lanDS fo~ 
a [)ilu~IJtet'g lao~tion~ ann tbe Daug-btet DieS, tbat toete 
bee <!f~ecuto~~ o~ anmtntffrato~~ a)all not bane it ; fo~ it 
being' lJineit ag a l\3(l~tton, anD to p~efec bet in ~artiilge, 
anD fiJe oping fo as tbere can be no ~cen of it, it fiJaU 
not be ratfeo ; ann he faib tbat in tOhl Qtafe it beilt!3 il 
Uffnmentatp ~atter, thep ought to obfetbe tbe lRulea of 
tbe CltinillLatn; ann that if mp ILo~D ban fueD in the QEc., 
(leOaateal Cltourt, [ag be might if the!' ban not gtantel1 
an Injunction, becaufe tbe tea of ~~. Bennet'~ QEffate 
tna~ in ~ue(ftoll bere bcfo~e them] be wouln babe recobece 
eb tOe tnbole 20000 I. 

Hutchins feemen to tbfnk, tbat if fooner bail been in, 
tbat it woulO not babe mane Olt alteration, fo~ tbilt it 
llla~ but a (!ttrcumUance of €im£, but that tOe ClConfcltt 
lna~ tIJe mutetfnl ClCate of ~~. iennet; ann further tbat 
S)J)1. Bennet, after tbf~ [[1m mabe, cntren upon tbe ~teatp 
fOl tOe ~art!,fltg of bi~ IDaugbter, wbtcb llla~ a @)olt of 
DiCpenfatioll to tbnt @art of bf~ [(UiII ; ann inffancen 
the QI:afe of tbe Lord Feverfham, lnbo U,lOIl toe ®ftttiage 
of a IDaurrOter Qf 0fl: George Sands) fl1te Earl of Fevers
ham, wng bp ggteement to bane 3COO I. per Ann. wben 
tue Plefent Lord Feverfham fetUen 2000 J. per Ann. fo~ 
a llotltture; the Qfrtate in poffeffiolt of the Lord Fevers
ham tua~ notbfncr but Holdenby, lllfJich i~ about 800 J. 
per Ann. but (J€ bon J;>cnftona in Irdand to commence in 
futnro, \l)l)tcfJ being folD, tnoulO amount to wbat wouIn 
purcbafe 2000 I. per Ann. tlJe ~OttfalJe took QI;ffeff, ilUn 
nfterttHltlla tbc Lord Feverfham 'rnl1 upon ~rcatp to feU 
Oi~ @ennOll~, tn £iD~tJet to tbe t~lttCbnfing anO ~ettHl1g 
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tOe 20QO 1. per Ann. tbe then Lord Feverfham beating of it, 
toln lJim tbilt tbefe ~enfions not being in l\DolfetTion, tlJCl? 
WOllIn not fell fo~ '(0 mutb, aa tnben tl)e!, came tl1to ~or. 
remon, ann fo atlbtfetl bim not to part tnitb tbem pet, ann be 
acCo~nil1g1!' fo~bo~e, anti tben bt~ [[life ntes, ann the then 
Lord Fevertbam nics:; ; anti tbe p~cfent Lord Fever(ham 
p~efetfj biSJ 16iU ogainll ~~. Watfon, tnlJo maniEO tbe 
otbet ~Utet, ann mag tbe IDaugbter ann l!Jeit of ~tt 
George Sonds; anti it wafj decreed in tbtS Q!:OUtt, ann 
aftettnatllS affirmed in the Houfe of Lords, toat tbe 
Lord Fever(ham UJouln baue an <!E~ecution Dr tbC firff 
Slgreement, anll tbat tbfs:; tuas; a IDtfpcnfatton tn sstc 
George Sonds of tbe agreement fO~ tbe ~~erent tubicb 
lboulO not Plejunfce tbe Lord Feverfham ; [0 be fain itt 
tl)e p~efent Qtafe, tbiS ~tcat1? of ~~. Bennet'~ fo~ biS 
Daugbters !l!3attiage befole ~ttteen, tuns; in <!Effclf a 
Difpenfation l11itb tbe m.effraint of bis; [[till; ann be 
fain it l110ulll be tbe battletl ~afe imagtnable to make tbiS 
a lo~feiture, fo~ tbat fiJe marrfen befo~e tl)e age of ~irteen, 
fo~ tbe ~ime l11a~ but a <ZI:itCumftance, tbe matn ([ate anti 
~~Obffioll of ~l. Bennet tuas tbe <ltonfent~ tulJtcb tuaa ban, 
fa tbat fiJe pain a ttue ®bfetuance ann IDbeOlence to bee 
Jratbet'S [[lm ; tbe onlp .fault t~, tIJe bib it too foon, 
lUbicb be tbougbt fn tOiS <!tafe llJouln not burt bet; ann 
inffancen in tbe Duke of Southampton'S QLafe, \l)bere it 
lUaa Itkell1ife p~obineb that tbe Lan!, fiJouIn not matt!, bee 
fo~e Jfifteen;i ann !,et tlJere tuas; a ~ilrrialJe at mine, 
ann after confirmen at tbe age of ([onfent; ann be like" 
I11ffe etten tbe Lord Derby'~ ~are in tbis; Court, to tOe 
J1:)oint to whicb RawIinfon eiten Lady Pawlet's; {[aCe, ann 
fatn ft 11t{fEten from Lady Pawlet'S <!tafe: ')But be COlt: 
contlunen tbat tbe Lord Salisbury betnlJ ~latl1titT, ann 
feeking Qfquttp, ought to 110 <!EqUit!', anD t[Jerefo~e neu c 

retl tbat my Lord tnoul'O be pleafen to confiner of a fit" 
ting @>ettlement, fuftable to l11hat be ban attn fiJouln re" 
teibe ; ann that ttlbcn toe Mafter ban confitlerelJ of it, 
tbe!' mourn then make tbeir Decree: 13ut from tubat 
fltfme my Lord tlJoutn babe 31ntercff, tulJctlJct from bta 
Lady'~ age of @>t~teelt, ol from bct ~atriage o~ not, 
tuns:; not fpoke to bp tbe Court, fOl tbat it ban not been 
lJebaten at tbe Bar, ann {Jan not been confincren a{) l~art 
of tbe <!Cafe; anti be gnlle Qttme to fpeak to tuot Wart. 

4 C.othurn 
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Cothurn ~erJ England and Binch. 

5· U P 0 N a9otion in Qrren of 31ungment, aftet it 
merbiff fo~ t~e J1!)latntfff in Trover, tbe Excep

tion taken wafS, tbat tbe Declaratton tuafS de una longa 
menfa cum pluteis & abicis culinariis, Anglice, a long Ta
ble with Shelves and Dre1fers, 1tlbicb is uncertain, becaufe 
it boes not lbew bo\t1 manl' ~belbefS anb D~elTer!1, anll 
tberefo~e tbe 31url! coulD not knolU fo~ tubat to gibe DB= 
mages; non allocatur, but tbe ~Iatnttff ban 31ullgment, 
fo~ after a merllfct, it tlJall be gOOD, if Ill' anp 190mbilitp. 
it map be ; anb bere it tuas fatb.., tbat tbe mfagt at Wor
celler tnbere tbe (!tafe tua~, is to make a fl[;able tuftr, 
~aclt ann ebelbe.lY, anti unllet it ([upboarns, tn tbe 
.mature of a D:elfer, fo~ tbe Jlteeping of ~larg anti 
laetnter; anll tbe Court faiD, tbat it tlJall be Intenben to 
be lJefctibeb anlJ PlobelJ to tbe lIutp. 

"-- -------~ .. --~.,-~~-----------
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Lee ruerjus Dr. Oxenden. 

I" T H. E ~Iafntfff betng a Proaor tn tbe Arches, 
anb fufpenDel1 bp tbe Defenbant, p~ap£l1 a 
Mandamus fo~ lRefiitution ; anD it -lUoa res 
turneD, tbat be \lJall aDmfttelJ a ProCtor at 

DoCtors Commons, anti took an ~atb to obfetbe tbe Laws 
and Canons of tbe Archbifhop, &c. anD tbat bp Arundel 
Archbifhop of Canterbury it lUaa enoBelJ tbat no ProCtor 
fiJoUll1 commence anp ~uit lUitbout tbe alJ\ltce of an Ad
vocate, anti fiJ£lUa tbat Lee commencetl a §Sutt lUitbout 
9t1bfce ; anti befineS, tbat be lUa~ tateD lOS. to t[Je Rf:: 
pair of tbe flJaU, anl1 tbe otber pUbHck 15uflbinga oC 
DOCtors Commons, wbicb be tefu(el1 to pap:, anD fo~ 
t~efe Reafo-nfl be tuafl remt1bcD. 

anD it lUas arguetl againn tbe Return, anti Uuo ll!>oillt~ 
lUere maDe, Firf1:, If a Mandamus fap. Secondly, 3lf tbe 
~atter returne'O tbat tbe Archbi {bop ia dltfitol of tI)e 
<!tollrt of tlrcbes, anlJ [)aa JFlolUer to e~amine anlJ reffif!J 
all tlbufea tbere, be fufficfent ; ann aa to tbill tbe Court 
fcemetl clear, tbat tbe Archbifhop cOllIlJ not e:ramtne tbe 
w>~oceelJinga o~ tltta of tbe Arches, aa a dlifitDl, fOl tbe 
~utlge of tbe Qtotttt of !lrcbca in bi~ IDeputp, ann tue 
ltttJgmcnt tfS bp bta autbo!ttp, anlJ all tbat tbe DrOll of 
tbe arcbca noe~, i~ bp tbe autbo~tt!' of tbe ArcbbHbop ; 
anti then if an appeal Ifca to tbe ArchbHbop, o~ if be 
ba~ an tlutbo~{t!' to e:raminc tbe tlctfl of tOe arcben, tbi£S 
lnoultl be to appeal from an aft bp one tlutba~ttp, to tOe 
fame alltbo~tt~, feil. from tbe Venn of tbe Urtoes, tuba 
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bas tbegutbo~itp of tbe ArchbHhop, to tbe ArchbHhop 
bimfelf, tbe tubicb cannot be; ann os to tbe firll: ~otnt, 
tbe Q!:ourt guue a IDap to beat anotber argument, tbo' 
tbep enclinetl tbat a Mandamus noes not lie, fo~ tbiS i~ 
an flDffice 01 31mpIopment of tnbicb tbe ([ourts of tbe 
([ommon Low couitl not take .laotice, ann the Cafe of 
the Steward of the City Works reported, 2 Sid. Was ct= 
ten.; antl it tuns urgcn tbat tbiG tuau the firll Mandamus 
tIJut cUet tuas grantetl fo~ a w>~octo~, ann .it Wag bOpen 
tbat it wouln be tbe laft: Curia advifare vult. 

Luton and Bigg; devant. 

2. T HIS 'QI:erm' tOe Court Il'abe ]1Utlgment ill tbia 
<lJ:afc, anti refoluen una voce, tOat an 3lnnkeepet 

f!S not CUCb a ~etron who i~ tlefcribetl within the Statute 
of Bankrupts; anti alfo tOat tbe Jj>laintUf huutng a ~bare 
in a @)IJip, ann a ~tock tbete fo~ Q!::ratle" it noes not 
make bim a ~tatlcr \\1ttbin tbofe Statutes; attn firfi, tbat 
an ]Innkeeper i~ calletl in tOe )LalU Communis Hofpitator, 
tbe wOich figntfies the mature of bi~ SOmce anti 3lmplop= 
ment, fcil. be is a W>erfon tubo reccibes ~raUellers, ann 
p~ouine$S Longing anti Jaec£tTatic~ fo~ them anti theft 
fpo~re~, anti attenl1ant~, anb emplop9 @)eruant~ fo~ tbi~ 
~urpofl~, anti fot tbe w>~otecttolt of tbe (['taueUet~ ~otJ1l': 
tnn in biS ]1nn, anti of tbett QDOO'DS; fo tbat be ifj bp 
ibiS nfllingui\lJeti from otber t!Ctallets. Secondly, an 
3!nnkeepet tloes not feU bp Q.tontraff, but Oeltbcr5i bf~ 
QDooOS to bi~ ~uea~ a~ tbcp require; anti if be takes all 
etceffibe le~fce be map be tntlfctetl, t[]C lUbicb otOel: fiI:ra~ 
tleta cannot, anti be fa untler tbe Qto~reliion of. the )u
ftices; anti if be i~ fituaten fn an inconl.lelttcnt ~Iace, 
o~ mirlJobern~ bi9 31nll, anti barbout9 ~erronG of in 
game anD 13ebauiout, be map be fupp~eff'cn, as Hutton 
100. fo: be fG in tbe mature of a publfck W>crfon, ann 
biU n.>oufe anti ®CCllpatton a Qrbing of meceffitp, ann bhl 
®ain tloes not rife ftom t.be mictuaia lUGtcb be rella, but 
ftom b(~ .furniture ann UttenlJancc, ail tueU aSJ from biG 
g!)eat ann D~il1k, f1Jap anll ®ata ; aIro be ia bountl to 
fell fo~ a teafonable ~~ite) tbe lUbfcb otber flCtaners are 
not; anti tOerefo~e be niffers from a Qtommon~taner. 
thirdly, ]t fa founn tbat be bougbt Il)ap an'O S)ats, anll 
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otber lP~QllinOJlg, nun utteren tbtw ill bts Sj]1t11 i per 
qllod,be g,atuen bia lLtllftlg, Co tbat this fg a ~rantn!J ta 
iJ pnrticuhlr W>urpofe, ann tn a particular ~ann£r, ilUll 
mal)es tim a gfnnol €raber, ann tben be will not be 
luitbfn tbe Statutes, ilS lUa~ al1;unlJctJ in @>~r Thomas Lit
tleton'S ~are, per Hale Chief Jufrice, &c. tbo' ttJe ~oun" 
rei of great lLeorl1hl!J ann abtlttp were Of anotber SJ)ptl: 
nion; pet cleatl!' per Hale tbe '15Upittg of dtHluaI~ f{l~ 
tbe dUe of tbe JElallp, tfJougb bp it ~e ban !Jainen gteat 
<!rretJtt, ilnb in curren [)ebta to a great mallie; ann tbo' 
it \t.1il~ founD, tbat be ban ufuallp foln [{t(iuala to otbera 
befine£; tbe J1ting, wben tbe JE2ab}? \Uaa fuffictentlp ferbeb ; 
vet brcaufe tbat bis QJ:onttafftng tuas {oJ a particular )}!)ur" 
pore anb IDeftgl1., reil. fo~ tbe <!lfe ann @)erllic.£ of the 
J1ttnlJ, anb to be e~prnnen tn btg fleet; tbfs moUIO not 
make oim IVitbin tbe Statlltes of Bankrupts, tbougb fome" 
timcg be ban folb bt~ 1~~o1Jffio"g tnofcb lDere @>utplufa~e 
to otbera tban tbe ming'. ann upon tbe autbo~itp of 
tfJh3 Jjubgl11¢nt, it wtla alfo latelp anjunge'b, tlJot a Gun
founder l1HHJ not tuitbtn tbe Statutes of Bankrupts, bee 
eflufe tbt£; was alro fo~ tbe @letbice of tbc Jl\inll', anD nc~ 
Iil.lCrrD to bi~ (tIre:; ann one millbt make a Steward of aa 
Inns of Court, o~ a SchoolmaO:er, a 'Ql:rancr lVitbfn tbe 
Statute, as tuell ,us nn Innkeeper, muteb na S)3an eber 
p~ctelltlen to bo:; fo: a Schoolmafier ba~ confit1erabIe 
®ain£;, anD 13up£; anD ~eUa all tbat be (penns, anb bp 
lRcQfon of bia 3]mplopmcnt lJoimt IJreat (!trebit from btl) 
'lButcbet .. bi5 'Walter, onn biS-' ')5~etner ; alra be agrees 
fo~ bin 'lice, ann bil~ JLtbctt}? to nfure o~ take wbatebcr 
be lViii, toE tvotto an 3ltlukeepet ba~ 110t, anb prt plainlp 
be h1 not tnttbln tocre Statutes: anb a.s to tbe Objedion~ 
toat a Shoemaker ia witbin tbefe Statutes~ pet great ~att 
of I)(S l1Dain IS bp big JLabour, anD not bp '15upfn~ anti 
@lelHnl!; it tuas anfwered per Holt Chief Jufiice, tbat 
bt~ lLabour IS in ~clh!l~nttOl1 of blS ~Omntobitp) ann 
tbts tEffioiml tb.e ~bfl1lJ it IVa£; wben ft tuns boulJbt, but 
onlp' mabe ufeful, ann fit fOl tbe '1l3uper; fo tbat be bups 
J1.,ratbet.. anb feUs lLeatber) ann bag 19~ofit bp it; but 
tl)e \1l5atn of an Jjrmlteeper niffetf$, anb ts qUite of anotbet 
JElatutc. ~n1J as to tbe Difference of an 3ll1ukeepet in 
London, ann in tbt Country, per Holt be bin not fee 
an}? iDiffetcncr, fo~ tbougb an ~nnkerpet tn tbe (!tountrp 
b.~ a larmer" ann noes not bUp bill l1)ap ann ®ate$, pet 
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be l1u~~ ~ellt ann 1B~an, an·n otbtt n~C(tfade~, as m·eU 
ag an llnnke£jl€t in Lond<!ln ; and be faid, tf it flew'cll 
obferbet'l, it lu t£f'DU.l£tJ in tbe ¢aCe of Criep ann Prat, 
tlJat Bn 31nulteepet, quatenus an 31nl1f{.eeptt ,. tt(Jttl fltta.: 
ber wttt)t" tbf Statures; but tlj£te Jones mag Q{ ~pitthln,; 
tbilt llectlufett tua~ founlJ, tiJat be gatnen f)i~ 1Ltbing bl' 
13upfng anti @>eutllg', flJat tbig mlUte bim il ([taner lutt.btn 
tbe @itlltuteB, fOl be wight be a ~tatJetout of &t~ 3ltul ~ 
ann he [aid, tbtlt the ~af£ in Jones is mtCp~intell, ·ann it 
mOlll omtttctJ. gg to tbe recoRd Point be [aid, tfJat 
tbe balliug' a J;)att in i1 ~btp woulD not make .fJim il 
t:t8ller. ann etten Worfrenholm'f.' czr:aft, ann UJC ~totlt 
ig not material, be not balling £mplo!,£ll-tt in fLratlc; 
ann he raid alfo tbnt tbe 3l01P{optng of a ~um bp Wap 
of a Yen tore in '([ralle... woultJ not make a ~an 11 'Gi:rBO£t; 
anll Co bp all toe Court feriatim it tuag .onjutJ«etl fot tOe 
EDlafntiff; aub tn tbhl <!Care per Eyrcs Jufi:ice, 31IUtfJ are 
tuttbill tOe @>tatutes of akboures. I Bulfir. 109 • 

. ']' he King and the City of London; depuis. 

3' SIR James Smith PlD!,en a ~andam~s to be r~tlOl£D 
. to tbe ®ffice of Alderman, m tbe CIty of London; 

anti tOe Return mBS, tbat be llHU; on .Alderman of Lon .. 
don I Feb. 1688. in Officium iIIud debite elett' fecllndum 
ufum & confeutudinem civitat' pra!d', anti tben llJellfn the 
ACts, &c. nnn that be ball not taken tbe [latb Of aile, 
glance, &c. fecundum exigentiam of tbefe ACts, &C. ann 
fo biS fDffice bOilJ. 

Pemberton atguetJ, tOftt tbe Return wa~ not fufficiet1t, 
ilnn be COnLiDCtElJ firfl: tbe Jlullgment againll tb£ Qt batter, 
fecondly, toe Sratute of I Will. & Mar. tubtcb rrquires 
aU )perCons:; tn ®ffice to take tbe 6Datbi); ann thirdly, 
tbe Stat. of 2 \tV1lJ. & Mar. lUbicb reffOleg tbe gomeets of 
tbe <!tit!', anll confirm.\1 tbeft aHa ann w>~oceenil1a~ aftet 
tbe lUDgment ogainn tOe ([it!'; anll be raill tbat it api 
pearen b!, tbe Return tbat ~it James Smith mas an AI~ 
derman eleel:' fecundum ufum & confeutudinem Civitat. 
tbe wbfcb muff of ~ecemt!' be ulltJetffoon tOnt be 1l1as an 
Alderman befoJe tbe .Judgment, fo~ tbDt bp the Judgment 
fjC lDaS outlet) of bi~ gomce, ann ban neltber jus in re, nee 
jus ad rem; ilntl tben fecondJy be ttJ61~ not oblfGeb to 
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take tbe "atbs:; bp tbe Stat. of I Will. & Mar. fo~ tbis tJoe~ 
not ettentJ flut to tbofe wbo ate tn 1$>offeffton of tOe !DC. 
fice; ann tberefo~e if a gean Oas one ®ffice ill'teoffeffton 
anb anotber in JReberfiol1, be is:; not obltgetl to take tOe' 
SOatbS fO~ tbe flDffice in lRellerfion; fo~ wben be bl an: 
mitten to bhl eDffice in l\!>olfeffioll, is tue fiI:tme in tnbicb 
be- ougbt to take tbe eDatb~. Thirdly, J!)e fain tOat t~fG 
appears bp the Stat. of 2 Will. & Mar. which ba9 appofnt: 
En a lime fo~ tOofe wOo are teffo~etJ o~ contfnue'O to take 
tOe "atbs, feil. at tOe nett ~erm. ann then be put tbe 
cztafe of @\tr James Smith upon all tbe l\!>oint~ together, 
fcil. be ttlas Ott Alderman befo~e tbe Judgment againfr the 
City, anb bp tOhl Judgment be tna9 ouUen of tb19 Office, 
ann that tOe Statute of I Will. & Mar. requiren all 1ger: 
fons in Office to take ttJe ®atb~ upon a ).genaltp, &c. 
anti after tOe Statute of 2 Will. & Mar. teffo~es thofe 
1l.lbo were oulleb, anb confirms tOofe wOo tuere put in, 
f~cept tboft wbo (uttenn~en, o~ were remobeb fo~ jult 
<[aufe ; anti be faitl the QErception nitl not £rtenb to @fc 
James Smith, fo~ be bib not furrenber, neftbrr was be 
tctiloben fo~ jUll <!raufe; fo~ be tuaa not obligeb to take 
tbe ()atbfS, becaufe be wa~ not itt f)otfeffion of the i)f~ 
fice. 

Solicitor General econtra. Il)e faftl that tue Court 
ougbt to take aU tbe g@atter contafnen in the Return to 
be true, ann not to take ~onufance of anp ~attet out 
of tOe Return; ann be faib tuat it appcareb bp tOe Return 
tbat @ltt James Smith tuas an Alderman tbe firO of Fe
bruary, ann that be ban not takEn tOe ~atbfl tfJe lira of 
Auguft fOllowing, anD fa remonetl fo~ goon Qtaure; be 
aUo fattl, that tOe ~ct of 2 Will. & Mar. as to tve JRe~ 
berfal of the 3lungmcut ttlas a publick Act, but a~ to tue 
otOer (ltlallCcs it tuaa not fo; but Curia econtra, ann 
tbat it fa a publick Altthroughout; anb the Court faitJ, 
tl)at tbe Jaule tbat aU tOe ~atter containeD til tOe Be" 
tutn is to be taken aa true, Doea not bolD in tbi~ ~are ; 
fo~ bere toe ®att£t of tOe Return appearS to tOe 
Court to be ralfr, fOl it ia faiD, tbat be tua~ all Alderman 
the firft of February, debite eleaus fecundum urum & cO,n
feutudinem Civitatl pr~d', ttJ£ \nbtcb oppeatel.1 to tbem ,u· 
lJictaUp to be falfe, fo~ be co~ll.1 not ~e. 8n. Alderman fe
cundum ufum & confeutudtnem CiVItatIs, tDbcl1. tbe 
3lubllment \l1tlfJ ill jfOlce) wbttu ba'O 'Oi\Tol\letl tbe QtO~Pll: 
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rattott, ann fetfen aU tbeir lLibettfeg ! Et per Curiam, if 
tbep bnn returnctl, tbat be ban bccn an Alderman the firfr 
of February, virtute chartc:e Jac. 2. a~ tbrp might, it mn!, 
be tbat tbi~ ban been better fo~ tbe ([itp; f9~ tbrn it ban 
appeatftl, tbat t£ \tlo~ in t9otfrffion of tte ~ffice fo~ 
lnbtcb tbe Mandamus i~ b~OlfgtJt, tbougb tn II latr!; 
JRtgl)t, ann not in bf~ fo~met ann elDer Bigbt; ann tljcn 
petatlllenture tbe jfo~feittlte of bi~ IDffice, of mbtcf) be 
llHl~ in ~otfemOtl in JRigbt of tbe ([batter of Jac. 2. 

ban ll~atun witb it tbe jfo!feiture of bhj migbt to 1)i11 ®f~ 
fiee of QInermal1, bp tbat <tbatter, MJicb wa~ lliffollletJ bp 
tbe lttllgment : gg in tbe <[afe of SheffeiId anti Ratcliff, 
Inbere €enant in ~ail, bl' IDtfcontfnuance fo~feits not on" 
Ip tbe <lEaatt wbtcb be ban in 19 o lIrtUott, but afro tbe 
lRigbt of ftnotbrt C!Cffate:tatf, tufJieb be ban b!, an rIDer 
1title; ann tb£tefo~e per Curiam, tbe ([it!, mirrbt babe 
mane tbi~ better fo~ tbem, ff tbe!' ball retutnen @>{t James 
Smith Alderman de faCto a~ be wa~, virtute chartc:e Jac. 2. 

but tbi)1 l10t being in tbe ([are, becaufe not h'lttbtn tbe 
)Return, tbe (!Cafe teUS Ohlp upon bia E\iabt lUbicb tufJ~ 
JJttroibeb bp tbe gjub!Jment ; ani) tbell it wouIn be barn to 
confitue eir James Smith to babe loff biS £lDftice, becaufe 
be bib not take tO£ i)atb~ between the lirft of February, 
and the lir(l: of Augu(l:, wben be ban not tbe i:>fficc, o~ 
anl' lL\cmetl!' flp wbtcb be mfgbt obtain it, fo~ be cauln 
not babe an!, acrion o~ ~eanSJ to be reffo~en, tbougIJ t~e 
Qto~po~ntfon ball a 9}3eans to be tenO~en upon a Writ of 
Error; anll tb£tefo~e tbiS <[afe bJifI tJiffer from tbe ([afe 
of btm tuba ba~ a lRflJIJt to an IDffice, ann n lRemenp to 
obtain tt; but bccaufc tbe ([ounfd fo~ tue ([tt!' befiten 
to fpeak to it again, curia. advifare vult. 

T'erlTI. 
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Glover and Cope; de puis. 

1. A N ACtion of Coveoan t lua~ b~ou~bt UPOlJ R 
Qtobcnant in a lLeafe of a fltoPpbolb atenement; 
anti upon Demurrer to tbe l1Dlea of tbe IDe" 
fentlant, tbe Qtafe tna~ ; a <!toppbolner in 

,rree leaft6 ro~ tbfttp,one ~ear~, acco~tlfnll' to tbe <lI:utlom 
of tbe S)jano~, ann tbt lLelfe~ couettanttl to repair tbe 
i!Cenement~ l:ieUlifeb; tbe JLelfo~ furrentler~ to J. s. ann 
toe lLetree aUo amgns to J .. D. of ttlbicb gm~nment 
tbe !Letro~ ball .reroUce befo~e be futttnb~en to J. S. ann 
acceptell tbe 11\£nt from J. D. ann after tbe gmgnment fa 
J. D. be fuffeten tbe ~enement to be in Deca!?, upon tubicb 
J. s. ll~ougbt Covenant agatnR tbe fitll !Letrer, ann be 
pleaben tbe 9:ffignment to J. D. anti Jaotice anti accep" 
tance of tOe Jacnt bp tbe)l,etro~ befo~e bf~ ~lIttentlct to 
J. S. upon tnbieb tbe J1!>laftttiff bemurretr. Slntl 

lit ttlatl arguetJ bl' Northey tbat tbe QctiOl1 lUeIl lap: 
Firfi, 'Qrbat tbfS Slction tueU lap at ~ommon lLaw, fo! 
tn tbiS Qtafe tbe ([oP!?bolbet bab a Reberlion, a~ t£t a. 
green in tbe <!tafe of Swinnerton anti Miller in Hobart; 
anti bp fbe ~uttenber of tbe JReberlion tbe lLanti palfef1, 
anti tbe J1\cnt alro aa fncitlent to tbe JRe1JerfiOll, ann 
i)ebt lie~ bp tbe gmlJltce fo~ tbe )Rent acco~tlfnlJ ta 
common ~~aHice ann QE~petience. .Secondly,'Qtbe ~lU:~ 
rcnblte fa affignee to tbe JLelfol, anb ia in en Ie per, all 
f~ tcfolbeb 4 Rep. :2 7· b. anti tbe JLo~'O ia but an 3ltUlru~ 
ntellt in fuel) ~are, fcil. where the @urrentler t~ to the 
dUe of anotyec ann bi~ Il)etr~ ; ann if in fucb <!tafe be 

4 IS 
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fg an amgnee, tben be mnp maintafn rutb acttonti, al1 all 
gmgnee at (ltommoll lalU map; anD bp tbe <!Common 
.law the amgnee of a lRell£tlion utap maintain Covenant, 
fa! (ncb (ltOllenant tnbicb tuns along \\litO tbe .lantl, as 
tn tbis ([are; anti fo~ tbhl be etteb Spencer's ([afe, tbe 
«are of on Abbot tuba Collenantetl Initb tbe 1L0~D of ft 
~ano! to finn a c[baplafn, &c. 5 Rep. J 6, 17. anb I 
Saund. 2;8 .. 239, '40, &c. anll I Roll, 360. Bret Rnll 
Cumberland's <!Cafe Inas eltetl to tbf~ J;>UtpOre nlfo bp 
Eyres .funice, anll bp Northey, tboug[J bert tOe Letree 
ban amgncll, fo tbat there waG no J.lD!t1lltp of qcfiate 01 
<!rontract between bfm al1D tbe amgnee of tbe JReberfion ; 
pet tbe alUon tuns maintainable, becau(e a ([ontraH bp tbe 
JLetree anti bhl amgns, lllttb tbe Ilrtrol anti {lis amgnrs ; 
fa tOere f~ an £~p!efg <11nDertahing bp tbe leITer, anti not 
Uhe to a (ltobenant lUbtcb ts createD bp <ltonlltuctton of 
JLaw, in Inbicb <ltaCe it tlJall not frtenD to bfm tubo (jas 
110t tbe Q,fllate, but Iball go witl) it; anti be fditl tOat in Wal
ker's <!Cafe, Covenant lay after Qcceptance of tbe )Rent 
from tbe amgnee of tbe ~£rm, tbe wbicb is not maftt~ 
tafncll UPOll W'~tllitp of Q,ftlate o~ Ql:ontract: ')Sut if tbt~ 
I1lna not maintainable at Qtommon law, it ig tnitbin ~ 2 

H. 8. fo~ tbis i~ a temetlial !Law, anti atto~nin!J to tbe 
)Rules fn Heydon'S <!Cafe, ~ Rep. 8. it is to be conllruetJ 
benigne; attll aUo be fafO tbat tn aU <[afeg of general 
Statutes, <!CoPpbolbS aJal! be witbtn tbe @)tatutes, e,ttept 
a W'!ejulJice accrue to tbe JLo~tl, o~ tbere be au alteration 
of tbe <ltullom, o~ fucb 31ttconllenience wbttO is not fn 
our (ltafe, but ratber an anbatttage to tbe Q!:0P1?bolbee 
anti tbe lO~tI afro, bp !Jilling a ~eans to co mpel tbe ell~ 
«entatfon of tlJC Qtoppboltl; otbetlnife if a JLtafe be once 
malle, tbe <lCoppbolber: WOllltl be witbout JRemebp, anll 
lJis (ltoppbOilJ wouln be fo~fcit£tJ fo! ~lafie, flnD be wouln 
not balle ~ower to Plcllent it; anti be fafO tbnt antient 
Statutes batl giben Remebp bp general [[lo~bg to ([opp" 
1J0llJerfJ, anti mentionelJ tbe Statute of Weft. 2. of Cui 
in vita, anti 1 lnll. wbere tbe [[life i~ entlomen bp Qtu~ 
ftom, llJe tlJall balle JRemetip tnitbfn tbe Statute of Merton; 
anti be faib, tbo' QtoppboltJ~ ate not witbin tbe Stat. 32 H. 8. 
as to ~ltttfeS fO! (!tontlitionfl, pet an ACtion of Covenant 
lieS; anb be mentionell Calli·s reading upon the Statute 
of Sewers, lnbetc Qt:oppbo-lbS';S ate belb to be tuitbfn tbe 
Statute of Sewers to be ta,:etl., but not ta be folD; ann 
be fain tbnt Q.toppboln~ nre grnctol nntl of great ~ttent, 

Q q anti 
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onn it Ulollin be mifcfJfeuous if fill ~nffon of <!tobenont 
bin not He 111 Cucb ([ofe; unn be etten tbe flrufe of Beal 
anll Brafier, 2 Cr. 305. Ye]v. 222. ann I Cr. 24, Hnll 44. 
ilntl Howden ann MaHrer'S <[afe; ann be fain toat hone 
of U]elU were fettlen lRcfolutton£1, but anI!, fUlJDain £lDpf" 
utom;, ann the Reafou of them raUen, ann fo bp ([onfe" 
quence thetr gut[JO~it!'; anti be fain that tbia CZCafe tuns 
the firolllJcr, being in a leafe b!, ([unom; ann al$ CZCu" 
flom tuattantcn tOe leafe, it ougbt to warrant aU the 
31nctnent$J to it, aa <lCobenant$J unn ([onnitions fo~ IRes 
£utr!" &c. anti be p~a!,en J!tt'ogment fo~ tbe }1t)latntitf. 

Cooper fo~ the i)efennant. f!>e nin not argue tbe C[afe 
Upon the ([ommon law, but toat it tuas not lnttbin toe 
@)tatute, ann faib tbat it tuaa but an (!f{fate at [[It If fn 
tbe ~!,e of tbe ".ILam, ann tberefole <2toUenants anb Curb 
3lnctoenta oro not belong to it; ann be fain tbat it tuafj 
not the ]ntent of tbe Statute of 32 H. 8. to tttenl1 ta 
<Iropvbolns; anb tbat in tbe <!tafe of Hill 011n Grange in 
the Commentaries, tbete tnaJ$ a long Debate, if tue ~ta" 
tute e.rtennen to the amgl1ee~ of otfiet w>erfol1~ tvan the 
llting, ann tbi$J tnag in tbe ~iUle neateR to tbe @)tatute ; 
ann be (tten tbe czcare of Beal ann Brafier, a~ a ctrafe in 
lIt1oint, anb conclunen fo~ tbe iDefenl'lant. 

Holt Chief Jufiice at firlf el1cUnell oguin{f tbe ~Iafn$ 
tiff; but aftet He fain tuat if Cltop~bolllet~ were enablen bl! 
([u{fom to nemtfe, it is teafonable to (ol1clune tuat tbr!, 
map cobenant, anb make ([onnitfon~ fo~ JRr,cntrp, attn 
otbct ~~OUifiolt~ tnbicb are commonl!, in lLeofcs. ,g1111 
Dolben fa ill, tbat tbcre ueber tnas anp Befolution in tbe 
C[afe of Plat ann Plummer, ann in tbat (!Cafe it tua~ tbcre 
alJteen b!, tbe 3'lun~cg, tbat alt!' of tbe jpointa in tbe 
<!tafe were neUet refolUell; ann tberefo~e tbe QCafe at tue 
')3at fa entire, anti tbe W'ofnt neUet iltijungCll : anti Holt 
faitr, tbat tbe Becauerer {g an amgttee tuitbtn tbe ~ta# 
tute, anb pet be comes in en Ie paf[; ann Eyres fattl, 
toat in tue <tafe of Bret ilnb Cumberland, I Roll, 360. 
it hJ Nfolben in Watnt, that an amgnee migbt mafn
taftl an ACtion of Covenant at <!tomman JLaw. Curia 
advifare vult; puis. 

t Adriel 
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Adriel Mill's Cafl,o 

2. UP 0 N a SWotioll fo~ a ~~obibition tbe ClraCe tna~; 
Hill matle Mills bia eE~eeuto~, anll after Mills 

became a "l5al1ktupt, 8nll upon tbi~ being ettetl into tbe 
Prerogative Court, anti tbete ore tenus etamineb, if t1 
(!Commfffiolt of '15ankruptc!' \Uaa awarlleb againtl bim; 
anll be annll'ereb, tbat tbere was; ann tve Court there te~ 
boken tbe ~~obate, ann tom mitten anmtnftlratfon, as it 
\.Daa agteen tbc!' mtgbt, tn tve ~afe of lLunae!', o~ otbet 
uatural iDifabilft!'; but in tbe Cafe here] tbe Court waa 
tlentlp {'If ~pinion, tbat tbe lRebocation fa botD, ann tbat 
tue f[e(fato~ bauing ttu(fetl bim, 13ankruptcp is not fueb 
t1 [)ffabtlftp, but tbat be rna!, contfnue . eE~ecuto~. tbis 
non ob£l:ante; fo~ tbe ~enatora <!ffiate fa not liable to 
be affignen b!, Qtommfmonera, but rematna fubject to tbe 
~rutla til tbe mtll ; ann a ~an bauing matle bia <!f~eeuc 
tal, ann 'Oping, 11.Jall ueber be faib to nie ~nte(fate, as.; 
Ion g oa be baa an Qf~eeuto~ aIibc, wbo wm intermennle, 
anti baa p~Obeb tbe mill; anti tberefo~e tbo' after a 4!>en= 
tence ann Qppeal b~otlgbt, tbe Court IJtftntetJ a Prohibi
tion, It beina twtce mou~tJ. 

Speak and Kent. 

3· I N all Indebitatus affumpfit againll an QErecutol, blba 
pleanell tb~ee feberal J/ulJgmenta; tbe @lafntitf re· 

plieD, ann mane tb~ee feberal JR.epltcationa, attn (fJetu~ 
that one \Una but fo~ Cueb fI 4!>um, ann kept on jfo~ee b1? 
(!Cabin, &c. anll to tl)££e feUeral Replications, tbe IDefell~ 
bant malle but one RejoinDer; upon tnbttb tbe @luintiff 
DemurreD, beeanfe tbi5 bep~iues tbe t9hlinttff of tbe '15l> 
nefit wbttb be migbt babe ; fo~ now if (Je WOUlD furtejotn, 
anb fap, tbat feparalia judicia are kept on jfo~ce bp ~o .. 
btn, artb P!Obe5 t{Jat one onlp waa, anD the otber not, 
it woulb be againn lJim ; tbe tnbtelJ tbe Court DenieD, fo~ 
b!, Holt Chief jufi:ice tn ~afe of a fpettat 3ltftle, as in 
tbts ([afe, if @art be founn fo~ tbe U!llafntttf, it fa tueU 
enough; fOl tf tbe 1\!>lca of tbe i)efenoant fa falre in 
W>art, it i~ falre ill tue [[lbole; ann tbougb tbe ([aCe of 

Q q l Symons 
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Symons anll Warkworth tuas eiten, ann otOer <!rafea, pet 
Holt Chief J ufiice fe(men to incline, tbat tbe Jj!)leatling 
bere \Uas tuell enaugb; ann Dolben was of tbe fame ®. 
pinion; but per Holt Chief Jufiice, wben a ~an pfeans 
tOe genetal 31tfuf, tbert aU ougbt to be true, anll founl) 
fo~ tbe i)efellnatlt, as in Debt, Nil debet, o~ Non de
bet tbe Sum, vel aliquem inde denarium, fo upon Null 
wan: fait: ')Sut in Debt upon an IDbUgatfon tuttb ([onllt= 
tion to no maffe, ann a 15~eacb aligneb in fuccidend.40 
Allies, anll lmte joinell upon it; if the 31utp finn but 
Ten, it is againfi tbe IDefennant ; but tbe Court tn tbe 
p~tnctpal ([afe tlirecf£ll tbe );)artirs to walle tOe Demur
rer, ann trp tOe fponefip of tbe Q.Saufe upon an Jjlfue, &c. 

Hannam and Woodford. 

4. IN EjeCI-ment upon a fpeciaI dterbiff tbe <.tafe lUag, 
firbe ([onufee of a 8tatute E~telttJeD it, anll a Li be

rate teturneD erecutetr, attll W>otreffion niben, ann after 
tbe ([ollufee atngns ; but tbe ~enant continues alwa!,s 
in JF)otfeffion, ann tbE ([onufee ueber enttEll actuallp, but 
nnlp tbe Liberate was teturnetretfCuten; antJ if tbls a
motll1tetJ to furb lEJolf£tllon, tbat tbe 9 tllgnment \l)a~ 
nootl ; o~ if tbe Qtontinunnce of tbe teo1frtllol1, a9 befole, 
1)«11 put tbe Qffiate of tbe ~ottufee to a IRtgbt ; nnn fo 
tbe alignment \:loin, lUllS tbe £nu£flion. 

9nll 111' Holt Chief Jufiice, anll Eyres Clratl!', ti)ere 
otlgl)t to be an neWal QElttr1' anll ([ontinuance of tbe )90C. 
femon ; anll Holt faitl, tbat tbe Liberate beiulJ teturl1rl) 
e~{'eut£tI, tbiS i~ an aftual ~otfemol1 in lLam; aG tbe Be" 
turn of an Habere facias feifinam upon a Breouet!', tbe 
l\!lartfl'~ are effoppcll to fap tbe rontrarp; but lUbell be 
111bo hJa~ in J1!)otreffion continucs it, tlJt~ amounts to an 
Oufier, wbich tUtn~ tbe Ql:fiate of tbe Qrounfee to a lRtrrbt ; 
at) tn tbe ([nrc of Continual Claim upon a Difieifin, tbe 
<!'Effote i~ teuefietl bp tbe Continual Claim; but if toe 
IDitfeifol contintte~ tn JPoffeffion, tbiS amounts to a Itew 

'(!Cutt!, ann i'fffeililt, anll put!l tlJc Q;ftate gaturtJ bp t[JC 
Continual Claim to a Rigbt, antl'fo in t(}e Pl£fcnt ([afe; 
anti tIJis nitf{'t~ from tbe ([afe of illt ~m!JI1Ulfnt of a 
JLcilfe fo~ ~ean) lIpon a ~oltgflge, fOl tlJ£t.£ tbe 9lJJo~t,. 
!Juno~ f9 quafi ~elli1nt at [[1 ill , mro bts }»o[ctnon fs tbe 
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~ offtflion of tbe amlJnee ; anti tbfs 1£J b!, agreement, tbe 
~o1tJJaB'Ol paptllg tbe 3lntercff; but it ifJ not fo bere ; 
anO tOerefo~e, &c. 

Thomas and Howell; de puis. 

~. A [meit of <frtO~ tut'Ul b~iJugbt upon a 3iut1gmcnt 
in tbe Grand Seffions fn tbe ([ount!' of Carmar

then in Wales in Ejectment, wbeee the qI:are ttJa~; Za
chary Thomas fcireD in gee of tbe g@al1o~a of D. S. anD V. 
ann babtnlJ tb~ee IDaugbterg, Jane, Mary, anti Sarah, bl' 
big lall [[1t11 nebtfea D. to Jane, anti bee f!>eira fOl CUet; 
Provided, That fhe marry my Nephew TheophilH! Thoma!, 
at or before fhe attain the Age of twentyqone Years; ann 
tbtg ~rtate It)(l£i of tbe illtllue of 200 1. per Annum, o~ 
mo~e. And if fbe refufe to marry my faid Nephew 
TheophilHs, or be married to any other before {he attain 
the Age of Twenty-one; then he devifes D. to his fe
cond Daughter Mary, and to her Heirs; anll be tleUire~ 
s. to Mary anDIJcc I1Jcfr~, Witb tbe like JLimitatlons, 
anD V. to Sarah flllll bet: JPetrs; anti tben be ft1tD~ Pro
vided, And my Will is, that if neither of my faid 
Daughters fhall be married to my faid Nephew before their 
refpeclive Ages of Twenty-ene, then I devife the [aid 
Eftates of D. and S. to my Wife, and five other Tru(lees, 
and they to fell and difpofe of the fame, and the Mo· 
nies raifed by fuch Sale, to dHhibute among his -[aid 
Daughters, as they null think them deferving; anll it i~ 
furtlJ£t: fOHltO bp tf)e 31m!" tbat Theophilus tileD .. befng an 
g]nfant Of ttue!ue ~earg of ~gel Jane tbe elOeff iDaugb:= 
tee being tf)en fourteen ~e(ltg of age; but tl)ot Thea
phi/us neber DcmanDzn bet Qtonfent, o~ tfJot lbe euet Us 
fufetJ to glue it; ann tl)eJt tlJe!' mal1e a fpetta! QJ;ontlllc: 
fion, thtlt if tfJe ~nttp of tbe IDefcn'bant tna~ lawful, 
tbcn tbe}! fOUlll'l fo~ tfJe IDefennant, if not fo: tOe t9foil1:= 
tIff, &c. anO flot i1cco~ning to tbe ufual [[la!" acco~iJfng 
to tbe ]ffue upon Not guilty pleanen; ann ]UiJgment 
wag giU£ll fo~ Jane tbe £iDeff iDaug[Jter, wbo lXHlg IDe~ 
fellilant bp bet ~uilrnian) upon tubtcb a [Ulrtt of ~rr:a! 
lpiT~ blOUIJut. 
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ann ft was arguen b~ Dobbins fo~ tbe ~Iatntttf in tbe 
[[left of (!l;ttO~; anb tbe itluetlton in tbia Qrafe l'Jepenllen 
Plincipallp upon tbe Iaft Claufe, \\1btcb be fain tva£; ani .. 
Hitta Q!:faufe Of it (elf, tuitbout anp melation to tbe Uno 
Plecenent <IClaure~ ; but upon tbt Uno Pl£cetJent cztlaufes, 
be feemen to abmit, tbat tbe <!Effort of Jane tuaa not 
betetminel1, for {he did not refufe to marry him, or had 

, married to any other~ anb fa bail not fo~feiteb bet QEftate 
lnitbin tbe ttuo Btll Qrlaufea; but tbi~ notttJttbllanbing, 
if tDis wa~ not lletetmineb b!, tbe [[lOll1S of tbe tbirn 
(!tlaufe tva~ tbe £nueftion ; ann be fain tbat it bla~, ann 
tbat bi5 3!ntent tnas~ tbat if Jane Ol Mary l1in 110t manl' 
f)iS Jaepbetu Theophil us, fa tl)at tbe (!fllate continueD in 
fJt~ .mame, tbat tben tbe QEllate anD 2bbantage tvbicb be 
tntenbet'l fOl Jane big elbell iDaugbter fiJouIb ceafe, ann 
tbat Dig fIl:tullees llJouln make an equal iDillUlon amongff 
aU bt~ Daugbters, as tbc!, (lJoullJ jUbge fit, COl be biD not 
fntentr anp abbontage to Jane, but upon a @luppofal, tbat 
fi)e tnouln be marrieD to bis mepbetu, anb fa tbe QEllilte 
continue in bts marne; but if it llJan bappen tfJat tbe 
<lellate 11Jall not continue in fJts mame, tbat tben tbere 
llJall be an equal iDibffion. 

Bonithan econtra. nnn ~e fain tbat bere is an QI;tlate 
abfolute at firll tJetletr in Jane anb bet fPeirs, Dttb tbat 
it i~ platn tbat it i~ not tretermfnetr bp tfJe firfr Provifo, 
wbicb is anne~en to it, fo~ tbat is become impotllble bl' 
tbe aft of ®otr, anb fo tbe (!ftlate become abroIute ; anb 
if tt is not betetmineb bl' tbe fitll JPlObifo, it is not bl' 
tbe Second; fo: it is founb, tbat Theophilus neither de
manded her Confent, or that (he refufed, or was married 
before Twenty-one. anb aEt to tbe Third be faiD, tbat 
tbe Qronllruction (Iugbt to be mabe upon tbe mbole [[lUI, 
anb tben tbe third Provifo woultr be tantamount as if it 
batr been; and if neither of my faid Daughters {ball con
fent to marry my faid Nephew, tbe tnbfcb tbel' cOliID-l1ot 
no ltJben be is beab, antr tbetefole tbe [mill of tbe '([rlla. 
to~ being taken entire antr togetber, is become tmpoffibIe 
to be petfo~meb bp tbe aff of Qi50D : gnn be fuppofen tbat 
Theophilus batr refufetr to mattp Jane, antr ban martieD 
Mary, ltJbat tnUl become of tbe <effate of Jane? anb be' 
infilluaten tbat it ltJouIb betetmfne acco~bing to tOe (!ton
ftrtlction, wbtCb tSJ maintatnen on tbe otbet €lUte; but 
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n5 to tbf~ Holt Chief, Ju!l:ice lUa~ of IDpinfon tOat Jane 
woulD retain bet QEfiate abfoluteIp, fo~ there tuouIn be no 
jfault tn {Jet \Ditbin U)e t\\10 Bra 1P~obifoea; ann tbe faft 
l!3~o\lfro i~, And if neither of my faid Dapghters {balI be 
married, &c. ann bere Mary i~ matt(e'b to Theophilus. 
Curia advifare vult; depuis. 

Lewis and Prefton. 

6. I N an 9rtion of Debt upon a 13Pll~, tbe DefenlJant 
tlemanng Oyer of tbe 4[onbition, &c. anb plealJS 

tOat certain l,'ZttetS 1l1>atcnta ~rQnten to tbe ji>laintiff, 
nnlJ recfteb fn tbe ([onnition, Vacua: devenerunt a'nte diem 
folutionis (fcil. 13 Dec.) pecunia:, &c. & adhuc vacu<£ ex
iftunt; & hoc parat. &c. ~be ~Iafntiff repUes, tbat 
Literx patentes pra;diCl', &c. a tempore confeaionis uCque 
ad levationem querela: pra:diCl:' in plena robore & vigore 
exiaeb3nt & adhnc exifiunt, & hoc petit quod inquiratur 
per patriam; upon 1llbfcb tbe i)efennant tlemurre'O, be~ 
eDufe tbe W>laintiff ougbt to babe cOl1clunen, prout patet 
per Recordum; but per Curiam tbe Ji!)lea ia iU, fo~ tbe 
IDrfcnnant ia efropped to fap, Quod non fuerunt literre 
patentes bp the <!ronnitioll; tben tnbcn be take~ upon bfm 
to fap, Quod vacua: devenerunt, be ougbt to llJew boW, 
il~ to fa!" b!, jfo~fefture, 13~eacb of Q!:onnftfon, Death of 
tbe J1t)atentfe, o~ otbet Qtaufe; to \1.1bicb tbe @latnttf[ 
mfght bube mane a particular Qnfwer, but at; be, bas 
pleatJen, it is too general, ann 3lungment tuas giben rOJ 
tbe i'lainttlf. 

, Tucker and Hodges. 

7· IN Replevin tbe DefentJant abow~; anti tIJe l~laintUf 
replica in ')Bar to tbe Avowry, anb faps, 'QI:bnt 

King James the Firfr tua~ (dfeD, &c. anll IJrantetJ to ~ft 
Nich. Bacon, tuba granteb to J. S. ~e Efiate bp tJtberfe 
mean 9m~nmel1tg came to J. D. unn be put fn bis ')Beafhl, 
&c. upon tDbtcb }\!llfa it tuas tlemurretJ; becaufe tbo' tl)e 
Wlaintiff in Debt mfgbt plean a Que Efrate tn tbe iDe= 
fennant generaUp tuttbout tbetutng bOW, acco!tJin~ to tbe 
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~are of Coates anti Wade; pet tubere a ~atl claims un" 
bet a Que Efl:ate, tb£te be ouglJt to llJew tbe feberal ar" 
tlgnmel1ts, fo~ in furb ([afe tbe iDefflllJant map traberfe 
anl' of tbe amgnments, as to fap, Quod bene & verum 
eft, tbat ~ft Nich. Bacon granteb to J. S. tubo furtel1lJ~etJ 
to tbe !Leffol, anti after tbe !L£ffo~ granteb to bfm, ab
fque hoc, tbat J. S. amgneb to J. D. but lip fucb general 
@Iealltng of a Que Efrate, fucb anbantage is loft; anlJ 
tn tbts ([afe, tbe tltllafnttff ougbt to llJeUJ tbat be put in 
lliS <ZCattle bp tbe ILtcence of J. D. an'll if tbfs be neebfuf, 
it is alfo nereffarr tbat be bettbe ft ~itle to bim; ann 
tbougb it tuas objected, tbat bere fS an Eftate pleatJeti fit 
a tbitD ~etrolt, paramount tOe ~itle of tOe abOlllont, 
tbetefole the mean amgnments after nat neceffarp to be 
llJelDn; tbe Court mas of a contrar!' SDpfnfon, caufa qua 
Cupra, anb gabe Judgment for the Avowant. Vide Ie cztafe 
,f Stackman attn Weft, Cr. Jac. 671. 

J 
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rGlover and Cope; devant., 

I. T HIS atafe maSJ argUtb agafn bp Levinz fo~ 
tbe J.l!)lainttff, ann be mane two J1!>OilltS~ Firer, 
J/f tbe action be maintainable at QI:ommolt 
fLaln. Secondly, 31f not, pet tbat it ts wttbhl 

tbe Statute of 32 H. 8. be (aib tbat tbiS CZJ:ouenant rum, 
Il1ttb tbe BeUetfion, as weU as tbe otbcr run11 witb tbe 
lLanb, anb inllanceb 42 E. 3. 1. anti 9 H. 6. J 6. 5 H. 7. 
19· ann I Cr. '37. anb aUo eiteb tbe CZJ:afc of Laugher 
ann VVilliams, ftbjtltJIJeb 25 Car. 2. tnbere tbe JLcffcc co. 
llcnant£1.1 tuitb tbe lelfoa bi~ ~ttcuto~fj, Qnminiflrato~~ 
ani) amgn~, \ tuitbout tfJe [[lo~b Heirs,) vet abjublJ£O tl)1lt 
an Action of Covenant was maintainable bp tbe Heir, 
tbougb not "ameb; null be faib, if it wag not maintain
able at ~omtl1.on lLam, it t~ lllitbfn tbe Statute of 32 H.8. 
ann be fi]dlJCll of wbat QtonfiUeration Q!:OP~bOltHj were 
befo~e tblSS ~tatute, at; oppearSJ, Litt. Sed:. 77· Keilw. 77. 
Owen 73. ann tbe 1500ha tbere eiteb; ann 0 ~op!,bolnft 
map pray in Aid of tbe JLo~b, 0111.1 be took the lRnie ill 
Heydon'lJ <[nfc to rrpounb what ibtotutclj nre to be Ct
telll1£b to QI:op~bOfO~, HnD ltJ{jat not; nnn be faitl tORt tbe 
fame ~!n'lillment inclunen QtopplJoln~ tl1ttfJln tfJ£ gcneral 
lr[1o~n£f of the Statute of M3intenance, arm tbctefol£ tl)£)! 
ollgbt to be 'nclunen Ulitbtn tbe Statute of Conditions; 
be faill tbot tf)e lLo~n is not Plcju'Otcell, anb toat tbt~ i~ 
Al umcblul t(lUJ, Qnn oUJJbt to be takfn btl1cficitlllp ; anD 
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1111 to tOe Qtafes of Beal ann BraGer citcb befole, a Ull 
Rowden anb MaIner, tbet' were Itot upon argument anll 
Colemn Debate, but onlp tbe one, feil. Beal anb Brafier 
tuas a (unDen ®ptnion, aUb tbe ~~affice tO~ougOout all 
England t~ conttat!' to tOe 11.\£folutlon of tlJe Q,tafe of 
Rowden anb MaHter; an'O fo aUo was tOe i)pfnion of 
Hale Chief Jufiice; anb tOe m(e nOlD i~ generaUp to tn~ 
tan <ltoppooln~, ann fo~ ~enant 'in '(!tail to commit jfolc 
fetture~, ann fo~ tbe JLo~b to enter nnb grant ober, &e. 

Roe econtra. an'O be raiD tOat a QroppOOI'O in itS ma:= 
ture i£f merel!, a '\!Cenancp at mill, an'O to at it is not of 
greater Q!:onfiberation in JLalU, 3 Cr. 62 3. tOat it is not 
tran9ferabl£, but in a particular ~allner bp @>urrentJer 
to tOe JLo~b; anb if be tetains it, an'O l10ea not atJmit ac .. 
eo~'Ofn~ to tOe ~ntrennet, tbe @lUtrenb~ee bas not iRe .. 
1n£'OP bp the ILaw; ann if tbe @>utrenn~ee enters befo~e 
9nmtttance, be is a E)Ureifo~. gnn a~ to tOe ~af£~ 
etten, tOe1' ate aU eftOet Q'irttons fo~ )Rent, o~ b1' tOe fpeir, 
in mbtcO c!afe \1.1(tbout m.uefifon tOep are matntdinable, 
becaufe inctl1ent to tbe )Reberlion ; but bete it hl merelp 
il collateral cztobenant a~ to t{Je Qftlate, a,n'O a Chofe in 
Aetion,Wbicb is not amgnable ; ann be fain tOat a <!Copps 
bolber is not in tbe Per, as 4 Rep. 27· b.but tn tbe Poft 
a~ Hobart 178. anb be fait' tOata Leafe' fo~ i@ear~ of il 
<!toPPbolll is of anotbet matute tban a JLeaCe fo~ i@earg 
Dt Qrommon JLatu, fOl tf futb ILelTc£ commit a jfo~feitute, 
tbe lLo~n lbaU take aObantaJ;le of, it, ann not tbe lLetrol, 
otbrrtuife of a Leafe at (!Common lLam;, nUo tbe Qtop!,~ 
bOlD i5 hot that out of tubtclJ tbe lLeafe is beribeb, but 
it i!j tlrrttletl ill a~antler out of tOe jfr8nk (tenement; 
Dnb tberefo1e mben it is tlirmemb~£b from tOe ~anol, it 
mn!, not be !Jranteb Obet an!,mo~e as a Qtoppbol1); ~nn 
be compareb it to the <!tafe of Chaworth anb Philips, 
Moor 876. tubcte ILelTee fO~ tlUent!' i@ears, feafes fo~ tell 
~ear5, flnb futtenl1er£f ; tOe l.eifol UJau not babe abban" 
tal\C of tOe Q!:onnttfolt, &e. bccaufe paramount tOe Qftlate 
of tlJ£ ILcifee fo~ ten· t@tar~; fo bere, lUben tOe JLelTo~ of 
tbe (1'" Oppboll1 furt£nnetl1, tbe )Rcbertion is b~OlUl1£b tn tbe 
jf'rank ~enemel1t, ann tOe amgne£ as to' tOit; Wurpore is 
in paramount. f!)e fain tOat no ~tatute ettcllba to c[.o" 
p1?boln~, mbfcb toucbes tbe Qfllate of a (ltoppbolt1er ; btlt 
~tatuteSj wOtcb reffrafn o~ punta) Torts, na ~aintel1anCe, 
JrOlgttp, &c. bctttn pro bono publico, tbe~ extenb to 
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tIJcm ; IJ£ fOlb tlJat in tbfg <!tafe, tOrte fg ncttbet w>~tllttP 
Of <rellate, 110~ JFl~t\litp of Q,Contratt; anlJ t~etffo~e it 
tuouln be born to cbarge tOe iDefenlHltlt, nnn ogafnff ~qtlf: 
tp; anD tIJerefo~e, &c. 

Curia econtra. rro~ Holt Chief J uffice fa ill, tbou~b 
tOc amgnre bc in en Ie pofi, fJc map be wttbin tbe Statute 
of 32 H. 8. fiG the 1l3ilrgoinec o~ m£Co\lrro~ (t; ; be faiD 
tlJcre tg not on!, 1\3~eju'Otce to tbe JLO~D, o~ an!, afOct to 
conllrue <[oppbolOf) to be witbin tbe Statute of 32 H. 8. 
anD tbat tbts is onlp rrgarDrtl fn all Cll:on{ftuctfoIlS or 
@ltatut£f), fcil. if tOe JLO~D Oa~ n 'Ql:enant fmpofen upon 
tim, o~ be p~ejuntcen in buS line, Ol toete be an!, altera, 
tton of ([enure, &c. tOe ltJl]icb wOllIn not be in tOts 
([are, but rotOrt an 9nuantage to tbe JLoto, bp p~ellenttng 
tOe !RUin ilUn Drca!, of aJ:oppboln fiCcn£menUl, anti tOrte. 
fo~e be anjubgrn fo~ tbe Wllatntitf; ann Dolben fain aa to 
tOe <[Me of Rowden ann MaUrer, I Cr. tbat it ffJ not 
law, ann tOot Hale wouln not permtt a fpertal [ler'Oict 
to be fount! upon tufa I~oint ; ann fain tbat tbougb <[0. 
ppI)oloa mfgbt be entaileD, tbe~ mtlJbt be t!ocket! bp ~ur!l 
renDEr. I Infr. 60. 

Parker and Harris. 

2.IN all ACtion of Debt fo~ Bent upon a l>emife; anb 
tue li!>Iafnttff Declarctl that Oe tbe 25th Day of 

March, &c. nemtfctl unum MefIuagium fuper acc1iv.itatem 
Hampfiead.HilJ, Habend' fO~ ~eara; ann neclareg upon 
anotuet IDemife I May, &c. of onotber Warrel of lLantr, 
Habend' ot [[till, reddend' fecundum ratam of 18 1. per 
Ann. anti fo~ JRrnt arrear, &c. tOe DefenlJont pleanelJ 
tbat t~e t;>lafnttff tempore dirniffion' particularium nihil 
habuit in tenementis; tbe IpluiutitT tcpIteb, tOat tbe Lord 
Wootton waa f({[eb, anb bemiren to tim fo~ fo~tp;ol1e 
l?eorg; nnD be beilllJ fa f('tfetl tOe fain tirre Day of May, 
lJemff(1) to tbc i)efrhtJOnt, &c. upon lnbicb tOe Defendant 
lJrmutrctl, nnn anjUtl~l'lJ in CommunI Banco fo~ tbe J1!)fa{l1~ 
tiff; upon mbfcb il Writ of Error was b~OlHJbt. 

Firft, ']3ecflufe roper acc1ivitatem Hamfiead-Hill in lUt g 

tertain, in Ulbat ~!o(e it tg ; fo~ it i,; not a ViIl, Ham
Jet, o~ Lieu conus, but Ott Accident, nnn no mo~e tlJon if 
IJc DntJ fuln, upon the FertiJity or Sterility of Hamfl:ead-
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Hi]) ; ann it DO££1 not appeilr to be t3iltt of tbe ViII, o~ 
wttum tue Vill, o~ County, a~ tt ff>aU one 015 if it mag De 
ambulacro, lnbtcb bon befn oOjub~cll to be ill ; non aHaca':' 
tur, fo~ if a ~btl1g be aUtllg£n in ambulacra in rurb a 1. o~£ff; 
tbe alenue tlJaill1e from tbe jfo~e1l, anll not de ambuJacro; fa 
bere fuper acclivitatem Hamfiead· HilJ, Hie Q1enue fiJall be 
from HalTlftearl-HiJJ, tnbtcb map be a Vi)) O~ Lieu conus; 
alro if tt ball not been ruth Vill, Hamlet, o~ Lieu conus, 
tbe IDef£ntJal1t ougbt to babe pleallen ft tn Abatement, 
ann not pctmtttell tbe lt3lafntff to p~oceelJ+ Secondly, 
~be JRefertHltion If> UI, bCCBufe fecundum ratam ts ineer.: 
tain, fOl It map be in fueo a ([are tbat fue IiDlatntiff 
tlJall babe an galon eberp Dal'; to tlJt~ [t was anftueretJ 
bp Levinz, tbat it being a ILea[e at [[(ill, tbe JReferbatioll 
fecundum ratam of 18 1. pet Ahn. i5 Well tnotlgb; fOl if 
be bolns ont t!l£&lr be llJall pap i 8 I. ifbe noes not bolD 
fa 10IU}', but tue !Leffol Determinrs biG rom, be tl)ilH pap 
fecundem ratatn ; anb to tbis gopinioll Jufiice Dolben ilt~ 
CHnen; but Holt Chief Jufiice dubitabat. Thirdly, t!:be 
Demife is alfengelJ to be mane 25 March Habendum a 
die datus, anb tue affton tg b~otlg[Jt fo~ Hrnt nue ad fe
num Michaelis, tnbere it is not nne tm tue laft gjnffant ; 
ilnb if tbe !Leffee be ejecteb upon tbat IDa!" tbe )Rent i~ 
not nue ; non allocatur, fo! ad feftum Michaelis, tbe ([e .. 
tlant being tben in Woffemon, be fiJaU not be intenben to 
be ejeffeb; ann if be wag, be ounbt to bab£ pleatlEn E
vi8ion. 
. gnn to tbe lRcplftatfon alro it Wtu1 e~ceptetJ; Firfi', 
~eeaure be plcan£J tbat tbe Lord Wootton l1emUeb to bim, 
&c. tnitbout llJeWil1g an~ ~ttIe; anb fo~ tbfG etteb 2 Cr. 
;12. Gyll ann GJafs, YeJv. 227. fed non allocatur, fOll1p 
Holt Chief Jufiice, be balJing fi)CU1l1 tbat be toaa potfelfeb 
IIp ([tfttue of a lLearc from tbe Lord Wootton, it i~ 
hlen f"ou~b, ann mo~e tban nceDs; Cal if be WaS onlp 
~eltant at mill, anb nemf(efi fOl i@ears, anll tbe E>£fcn= 
nant pleatJS a~ bere, tbe W>laintttr mtgf)t replp~ tbat be 
l11as feifeh tn gee, attl1 tJemtfel1 ; anb tbounb it be founn 
tbat be \tJas not feifeb tn Jfee, pet it l1eitfg founl1 quod 
ali quid habuit in tenementis, tt t~ folm1.l fOl tbe @Iailt= 
tiff, fo~ tbe eubfiance t~ founb, fcil. aliquid habuit; anti 
tbt$ in QEffett appears bp tbe fafb (!tare of Gyll anb GIa's; 
fOl it lnas belh but a JeofaH, anb aillcb after a ~erbfa. 
Secondly, lPe fain tDat be !tltUJ polfetfel1 tbe fain firO: Day 
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of May, bp ~frtue of tbe IDemifc; but fJC ooe~ uot f,1P 
tiJilt be was poff£tfen upon tbe 25 tIl of March, fo aG to 
tbig it in a iDtfcontinuance; fo~ tuben Uti 0 fit [)tngg are 
tomPlifen in tbe ~ltit, ann but one ttl tbe iDeClaration, 
e~ two itt tbe Declaration, attn but one in tbe. l.~epIf(i!< 
tion, tbi£) per Trinder f~ a IDtfeortttitunnce 5 but p·er Le
vinz tbill tuMl @)urplufage, nnn mOle tban neeng to be 
aUeogen ; ann it being alleO{Jen t(Jat bcfole tbe Verni(c" 
tn tbe DeClaralion, tbe Lord Wootton llemtfeO to tb~ 
19Iaintitt, anti tbat be bp mittue of tbi~ tna~ potretfetl tbe 
!irfi: of May; if be \l18J; potfetreti tbe Iit of May, be 
aJall be intel10el1 to be potfetfco tbe 2.,th of March; tlht1l 
per Levinz, a )RepUcation ttceU not be all cettaln as i1 
(]tount o! 'l\3ar, in mall!, (!tafea; fo~ tf tbere be an [)o= 
,eiUon in tbe '1Oar, atttl it be fuffic.tcntlp anftueren in tbe 
)RepUtation, tbt~ being goon tn @)ubllancc, tbou~b it be 
not fo fo~tnal, ifjIfiell ettotigb; ann fOl tbtG be etten 
I Cr. 138. Hob. 21$. ann per Holt Chief JufHce, tbollrrb 
tbe ll\epltcatioll mtllbt babe been better, pet it fr; tueU 
£l1ougb ; anti tI)en Levint fatb tbat tbeir ~Iea t~ ill, fo~ 
'being two (cherni D£mife~ aUellgell at Uno feberal IDapj, 
tbe ~Iea. t~a~ t~e .l~I~fntilf. nihi! habuit in tenem~i1ti9 
tempore dlmlffioOls partJculanum IG not goon; fo~ It ts 
~nC£tt~in, ann it rna!, be, t( tbe 31true be fou~tI upon it, 
tbat ~att tuas in j)otreffiori, anll W>art not, pet in ftteg 
ClCafe it fiJall be founn 8gainll tbe Jjllaintfff f01 all, [RolJ~ 
Trial 703. Winch. 49, 50.J anb tbetefo~etbe ~I£a t~ in, 
nnb tb€ 31trlte upon it tuouln be compUcaten wftb hnci 
~attenl, anD tbetefoletbete ougbt to be feUeral lIfftl'es 
jOinen; it tua~ anftueren b!, Trinder, tbat tempus eft no
tnen colfeaivum, ann tlJall be take.n difiribucive reddendo 
lingula fingl1lis; but Holt Chief }ufiice. feente'll to be of 
a tJttferent ~ptniolh Curia advifare vult. 

gnn aftetltJatb~ tbis tna~ argueD again; ann it full' 
objected tbnt tbe amon mas b~otlJJbt fo~ Rent bUt fo: 
balf a ~ear enntng at Michaelmas, Itlbete it not beilllJ te$ 
~erUell upon the fout ufual §eaffG, tbe balf ~eat en ned 
~be 2 5t~ Day of September, antJ tbfa feetnen to be a mao 
~etial Objection; alfo Holt Chief Ju{Hce ut Cupra feentetl 
to tbin It tbat tbe JRefetlJatfon tna~ tlf; 
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Elder[ey and Tho111p[on. 

3. IN an aBion of Debt upon a ')5011'0 fo~ 36 1. tfie IDe~ 
--~ fen'Oant Plopen Oyer of t{Je 13ontJ, & ei 1egitur in 

ha:e verba, Noverint, &e. teneri & obligari in rex triginta 
libris, ann fo~ tbf~ Ulartance tbe IDefennnnt tJemurretl ; 
fo~ bp Northey fex triginta libris being two [tloltlfS, it i~ 
fix Times tbietp l\!)ountlS; antJ fOl tbig ettetJ I Cr. 
lUbete ter decem libris ilt two UIOrOG tua~ OeltJ thrice Ten, 
feil. 30 1. otberwife if it tung terdecem ill one t[[Ioro; 
but non allocatur; antJ atJju'Og£tl fo~ tbe ~Iaintiff. 

'The King tVerfus the City of London; de'Vant. 

4· T HIS (term tbe CZ!:ourt galle 3[ungment in tbi~ 
<ltafe feria tim ; ann bp Holt Cbief Juflice bere t~ 

a Mandamus P~ilp£tJ fo~ ~ft, James. Smith, ,tuba fuggcll~ 
tbat be mat) an Alderman of London, eject' fecundum 
eoniuetudinem, &c. upon wbfcb it ig retucll£tJ, tbat be 
lUag an Alderman ag is fuggetle'O, but tbat be nitJ not 
take the gj)atbfl acco~tJtng to tbe Statute I Wi1l. & Mar. 
,lip wbfcb bh, Wlace became bOrD, fo tbep coultJ not rCffo~e 
bim; ann tbt~ )Return ba~ becn arguen ntberfe ~imeg 
lIefo~e tbe true QuePcion \tIa~ toucben; fo~ tbe Queftion 
if$, if ~it Jalnes Smith eontfnuctl alDerman aftet tbe 
3lutrgmcnt in tbe Quo Warranto, ag tbis 3iutJ~mcnt is 
recfte1:l in tOe aH fo~ BclHfutfon of tbe City of London; 
fo~ tbcp eoultJ not take EoUce of all!, otOer lutJgment 
in tbig QJ:afe, tban tbe 3lutJgmrnt mentionctJ in tOe get, 
tbe wbfcb i~ a general !La\\) ; ontJ tbill act ra!,~ [vide the 
Words] fo tbnt bp tbe mo~lJ~, tbe Uberty, Franchife, 
&c. being, not of being; fo~ per Holt, if It \tla~ of be
ing it ban been otbermtfe; fo~ He faitJ 0 Q!o~po~atfon 
map be dHfolved, antJ fo ill bffS ®ptnfon, [and fuch was 
his Opinion in Domo Parium, where ten Judges were 
econtra ;] fo~ IJc flgrceD tuith Serjeant Pemberton, tbat it 
ig a 15o'Op ll!>oltttck, to wbicb a ~ruff ill annerCil, onn 
S)aale anmint(fration of it ts) ~aure of §Olfelture, anD 

I it 



Term. Hill. 3 Will. & :Mar. ;R. B. 3 I I 

it map be 11ftrol\)e)) ; ann for tbhj"fit; eiteli ,tl)t Statilte of 
Quo Warranto, lnbereif tbe <lC(J1po~atfon 'tJt1.t!l not ap", 
pear upon @ummonG, tbe §rancbift' mall· be feiCen inta 
the mtng'sfPann Nomine diftri&ionis ;oitn if it noe~ not 
(orne nuring the Eyre, it lUaa Ion· anb fOlfeitttl fOl ttie~; 
~ Inft. 282. He faib tbat ILtbcrtien are' af tblce Jl\tnns, 
Firft, '([bofe mbicb are' anrtent §Iomerfj ·of tbe <!I:tofun~ 
iHl jfelon~ ~oon!.'1, &c. tbe mbitb if the!, ate fo~feit, 
]utlgment map be of Guaer o~ Seifure, fo~ tbe ming rna!, 
balle tbem again. Secondly, a aJ:bing newIp createn, the 
tubfcb tbe Ilttng cannot balle, Rfj a ~o~po~ation, tbe wbicfJ 
if it commits a jfo~feiture, anti 3lungment of Oufter be 
gillen, in rucb ~afe there nceba no ~eifure, fo~ to tubat 
~urpofe llJall there be a @>eifure b!, tbe Jl1fnlJ, tlJfJen be 
map not balle it; tbe fame JLaw of a ]lungment of 
@)eifure a9 fo~feiteb, fo~ tbi~ amount~ to a ~ubgment of 
Ouaer [otherltJife of a Seifure Quoufque. Thirdly, ~bere 
are ~bUtg!.'1 nemI!, creaUb, as ~ntket~, &c. tbe tnbfcb 
map fubfiff after @etfure b!, the ming; anti ill fucb Ql:afe, 
tbolllJb ]utrgment of Dllfter be gillen, there tl)all be it 
@)eifure fO~ the ILttng. 13ut ,be Jatb t_bf~ <!tare noes not 
lJepenb upon tbe 31ubgment afj entten Oll m.eca~b, but a~ 
reciteb, tbe tubicb irs, that the Liberty, Franchife and 
Privilege of the Corporation of the City of London, be
ing a Body PoHtick be, &c. ann He faill the jfrancbife, &c. 
of a ')5o~!, @oIftick rna!, be {eifeb o~ furrenn~eb, anO tbe 
'.ll3ob!, it felf remain untaucheb, a~ appear~ in tbe Bi {hop 
of Norwich'S <!l:afe, alln mOle clearl!, in the famL' ([afe 
after tn Jones, Fllichard., ann Haywood'S ([afe; fo~ 
Jrrancbtfe!1, &c. are not etrenttaI to a <!to~po~attol1, but it 
~~tbnege pertaining to it; tbe ~trellce of it <!I:o~po~atfon 
is to make 15p·lLoltJ!.'1, ann lJOllern tbeir £1!1)ember~, &c. 
tbe tubtcb tbe!' rna!, no, tbougb tbrir jfrancbifea ate (etfeb, 
a9 the Dean anll Q!:bapter of Norwich tna£s a <!I:baptec 
to tbe ')5Hl)op., anll tberefo~e remaing a <!I:olPo~attoll, af~ 
ter tOeir lLanbrs rUtrcnb~ell; otbertutfe of a ~o~po~attoll 
fOl a pdtUtular putpofe, afJ an Horpital~ tnbicb b!, @>ur~ 
tenner of tbett lLann ban been bellro!,ctl, befo~e tbe!' mete 
tefftatnen b!, 13 Eliz. ann fOl tbta be (iten Fitzherbert, 
Corporation ctten ill tbe Bifhop of Norwich'g Qrafe. 
Il)e faib tOe aff \tla~ not cleat I!, pennett, ann if @)it 
James Smith batl framen bif) <lI:nfe fpcciaHp, tnitb Recttal 
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of tbe 31u'bllment; tbete ate Qtlaufe~in tbe get tnbicb 
fabout bim ; but tbhi 110t befng tbe ([afe, tb£!' ougbt to 
futenb tbe 1L\eturn to be true if pomble, ann not bing op~ 
peatS econtra, bp tbe get of l}t)arItament, fo~ tbefr Iran· 
'bffe map be fo~feitf'b, ann tbe Qto~po~lItiotl rcmain in 
eiTe ; tbe [[l0~'b of being not being ill tbe !aet, nttn tbcre~ 
fo~e no peremptory Mandamus OUlJbt to be amatbeb ; 
per totam Curiam una voce. 

4 Term. 
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Woodward and Hamerfly. 

I. U PO N a fpectal <rIerbict', tbe G:luefffon waG 
upon tbe Statute of I Will. & Mar. mbtc(J 
appotnts all 15U1)opg, &c. to take tbe fil)atba 
tJtreffelJ bp tlJat alf befo~e tbe firft of Auguft, 

otberlntfe to be' fu{pennell ; anti if tbep lItn not take tbem 
witbin fix Months to be accountell from tbe faill firfr 
Day of Augufi, then to be lIep~t\le'O ipfo faCto, &c. a 
~alt p~Crelltg to tbe QJ:burcb of Burton Daffet in tbe 
County of Warwick, at tbe <ft:.rpiratton of fix Months, 
but befo~e tbe QJ;~ptratiol1 of fix Kalendar Months; fo If 
tlJe fix Months tn tbe @ltatute are to be accounte'O Kalen
dar Months, tbe QJ:yurcb waa plena & confu]ta, &c. tf tbe 
fix Months are to be accounten acco~btnlJ to four meeks 
to t[J£ ~ontb, ann 'Qrtuentp,etgbt Dapa to the Wonto, fcil. 
Lunar Months, tben tbe ([burcb tuaa \Join bp tbe @,tatute, 
brcaufe tbe lnrumbent ban not taken tbe i1O.atbS; tbts 
([afe tuaa arguen bp Webb of tlJe one lPart, ann @)tc 
Thomas Powis 011 tbe otber, ann tlJe ([afes of Inro]]menr, 
ann nIl tfJe Qtnfc$ Ullon tbe Statutes tubicb mention fix 
Months, eitelJ; bp tnbicb it appears tbat a ~ontb llJall be 
intfllllen a Lunar Month. 

Powis 011 tbe otbet @>ine inOffen upon Catesby'S <[aCe 
in the fixth Report, ann tbe lRule tbere taken .. toat moere 
tlje fnbjeff ~atter of tbe ~ontlJ conccrna an <!EccIefiafffr 
cal \\!)ctfon, tlJi1t tIJz ~omputatfon aJali be aCco~ni"g to 
their commcm [lli'Derffmt'Ding, tbe tDbfcb fa acco~bt"lJ to 
tbe Kalendar, ann inUancen in tbe QtontJttion of an ®b, 

S f ligation 
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ligation to pap ~onep tbe firf\: Day of tbe ~erm ; tbiJl 
fiJaU be unllerlloon tbe firf\: Day in fu1l Term, anti not 
tbe Effoin-day, tDbicb t~ tbe firre Day in Law; but in fucb 
([afe tbe ILtnll l11ill conllefcenn to tbe common cr.tnnerllanb:= 
ing of tbe J.l!)artp; ann fo bere, tbe ~erron5 concerneD 
being ~ccl£liaffital, ann tbe ~attet fo alro, tbe fix Months 
tball be intenben acco~lling to tbeir <!Computation bp tbc 
Kalendar ; ann be citeb tbe ([afe of Copley ann Collins 
upon tlJe Statute of E. 6. fa~ l\3~t1of of ft @>uggetlton, as 
a {[afe in l\!)otnt; anb aIro tbe Statute of Weft. 2. I11bere 
tempus femefl:re efl: tempus [ex menfium, anb not of half 
the Year, anb pet [ex menfium tbere, is to be ul1berlloon 
acco~ning to tbe Kalendar; tbe tubicb was agreeb per 
Curiam. 

13ut per Holt Chief Jufiice & Curiam, abfente Gregory, 
Catesby'~ ([afe t~ not to tbe )j3urpofe, fo~ tbc Quefiion tbere 
tnas upon a iDep~f\Jatton, anti )Lapre; anb tbtll lUa~ ft 
~ottet conffituttn bp tbe Canon Law, and received by 
the Common Law, anb being rtcetben bp OUt JLaUJ, it 
ougbt to be ttC£ibetJ a[tD~ntng to tbe fltontlruffton of tbefr 
!Law! ')But in out<!l:me tnt are upon tbe C[onfirU(f.ton of 
an Aa of Parliament, t~e \llbicb ougbt ttl be conttrueb 
ilCCO~bttlg to OUt lLatu; ann a~ to ~it Thomas Powis'S 
mnument, feil. tfJat tb:e sgtatter concernll (tfccldiafttcal 
~ifrwus, ann fo tbe Q.!:onftruHion ougbt to be acco~ntng to 
tbetr lLam ; Holt Chief ju11:ice faid, tDitbin tbe g if, tbere 
tll anotb,ct €laufe fOl jftUol11)1 of QI:olteg£l1, tbe tnbicb 
an not <lEcclttiaftital @trfons, anb fiJall tbe fix Months 
Dc:countctJ fo~ tuem \llttmn tbi~ <!I:laufe be Lunar Months, 
ann bp tbe otfJet ~Ua'U{e Kalendar Months? anb fo tbe 
fame Word in ttJe famea{f of ~arltament be ul1bcr(fonb 
in two Different @enre~; be fain no; Curia advifare 
vult; but tbep (cemeb ripe to gibe JjutJgmcnt, fbat tbe fix 
Months ftJaU be accounteb Lunar Months, anb not at= 
(OZlling to tbe Kalendar; anb tbep l1oubtfll, feil. DoJben 
anb Eyres of Copley anb Collin'g ([afe; anb Holt Chief 
Junice faiD, tbat this Cafe alone Ruck l11itb ~tm) ann not= 
lUifbtlantJtng lW tncUnen fortiter, ut {upra. 

:1 Baker 
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,Baker and Lane. 

t. UP a N a general Demurrer tbe <!tare Wt1!;, tbe 
jfatbet fetfe'O of a JRent~~oarge in .fce, fit 

(lConfinetation of 5 1. anb of natural 9ffeft(on, llib give 
and grant tbb:; lRent to bi!S @)on ; anll in Replevin tbe 
Defenbant abOwe't1, anti pIeanen tbi!S Oj5~ant in the Words 
of the Grant, anti ft)ews tbat tb£te tuas no 31nrollment 
of tbe Deett, o~ atto~nment to tile ®~ant, upon lDbfcb 
tbere was a Demurrer; ann b!, Pollexfen Chief Ju([ice of 
C. B. tbat lJe oug-bt to (Jabe plealle't1 it, as a Covenant to 
nand feifed, a~ it iS$ tn ~oll11tuttfon· of JLa'~, anll not 
ut fupra; anti tbe other J ufHces agreen, tbat it mfgl)t 
babe fo been pleallett, anlJ tbat tbf5 ban been tbe better 
ma!'; but {Jete tbe Que(tion being upon a general De
murrer, ann not upon tbe .fro~m of Wleaning, ann tIJe 
~attec being fuewn \1)ftb all tbe ([ttCttmff(!nce~, feil. 
tbat tbtte hnlS not an!, 31nrollment o~ attomment, tlJat 
tbfs ougbt to opetate as a Covenant to fhmd feired of 
Jflecefilt!' ; anlJ tbe Court bautncr tbe S!3atter fiJetnlt ta 
tbem, ougbt not to anjunge tbe [')eetl to be bottl, if It 
map be goon fn an!, ~allncr ; anti tbercfo~e Pollex fen af. 
tertuatl1s concurred with the other Jufiices, attn goue 
Judgment for the Avowant; upon wbicb Error WiH; 
b~ougbt, ann it lDa~ objeaed to tbe @Ieatling, becaufe 
not pleancl1 accoroing to tbe IDpetatfonof tbe DeeD ill 
la\\), but aCCO~l)ing to the [[to~tll) of tbe Veett onlp"; 
anlJ Holt Chief J ufiice faio, if ~ell1'11lt fo~ life grant 
btg QEllate to brm in lRelJerliol1, ann UJh:; be pleaDeD a~ 
i1 Qi5lfJnt, it i~ ill J¥)leaning, fo~ it ouglJt to be pleatJelJ a~ 
a ~Uttenllet, acco~Ding to tbe 6Dperattol1 of law ;~ antt 
tilet!' iDeeD ougbt to be pleanett acco~l1ing to tI)e tJlSffect 
wbicb it bas in lLotu, anti not acco~ntn~ to tbe [[(olllS, 
fOI tbfS \l)ouln be incertain ann barbaroul1 19Ica'Ofng ; ann 
He alro fattt, tbat to pleatl tbis al1 a (!touenant to nantl 
{e{f(tI, fa to make tbe il)eell of anotber mature, than to 
plenn it as a QD]ont; fo~ bp tbe ®~ant tbe <!!Snate of tbe 
Rent patTes, ilnn tl)e ®lantee ifl tn en Ie per; but to 
plean ft a~ a ([Obenant to (fann feireD, tbe (!lfe onI!, 
pa1fe~ from tbe ~art!', anti tIJe <!Ellnte t~ er£cllten out Ot 
btm by the Statnte: motu to pIcon tue iDccti geIEralf!" 

S f 1 ann 
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fllltl to Icobe it to tIJe Court, tg to {troute 31nrettaintp; 
anll eberp Wah ll1onil1 plean bi~ [)eeil to toe Court, ann 
feabe tbem to motte tbe bdl of it, wbrre tbe Wartp 
ougfJt to fiJcUl bia 'm:ftIe cettainlp to tbe Q.Court, ann 
make btG QJ;leffion in wbot Slatlllli£t b~ ban ta~cn tue € .. 
flatc, Ol fuppofen tbe DceTl to, opecqte ; to. wbicb levinz 
of '([ounfel ttHtb tbe IDenmnant in tbe Writ of. Error in 
R. B: fa tn, tbat Fm(S CltaCe in tbe 8eh Report, tfJ pIeabeil 
bp tiJe mo~n~ of Dernife, fet, and to f~rm let, (au hI 
tbe IDeeb) tbe tnbfcb ate [[lo~nS of Cltomt\1o.11 latu <lrOt1~ 
lJepance, pet tbe Court upon t~e tubole tt>LeabinJJ anjubgcl). 
it to be a Bargain and Sale, anti upon tb:(S, anll b~cau.£~ I 

tte lRilJ'bt \tIaa tltttb tbe anomont, Curia 3;-dvifare vult; 
but fironglp lnCline'tl to tcbet[e tbe llubgm,ent. 

Jackfon and Savage. 

3· A <[tion U1lon tOe Qtafe, in tnbfcll tbe 191aintUf l1e .. 
elatcb., tOat the firft Day of May, in the lirft 

Year of the prefent King and Queen, be tna~ potfeifdJ of 
a l1)oufe, ftom tnbicb a QCoutfe of mLlat.er per & trans 
tbc ®atnen of tue i)efenllant currere debuit, & debet, &c. 
tbe Court gabe 3lUll11ment fo~ tbe ~Iatntitf" nifi ; but an 
Exception being takell~ l1ecaufe be nOffJ. notfap, t.{}at tbe; 
ir~atet etlet ran from tbe J!)oufe, o~ tbat be tna~ potretren· 
of it, but onlp tbftt debuit; tbe Court oanerell it to be 
put into tbe Paper again, & advifare vult; anll aftet 
tbi~ being a poffeffory_ Adion, it \tIa~ ruled to be weJl 
enough ; anb tbe Qtafe of St. Jobn antt Moody was tk 
telf. Mich. 27 Car. 2. R. B. Rot, sor. 

I 

Symons_ 
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Syn10nds and Cu~n10rc; deruant f.5 pUts. 

4· T HIS ClCafe tnilfi arguen Glll1in t{Jia QCerm, bp Le· 
vinz of tIJe one ~ine, iJnn Shore of tbe otber; 

ilntl nJc Court filiI!, tlJep tuece come to il )g.efp~utton n~ 
to fi)e firft @otnt, feil. if tgis flltUt'l~ JL£~fe be uo{~ PI 
b.ottJnble; but fuppofiulJ it to be uOiO, pet tOe fecond Que~ 
{Hon h1, if tiCenftnt tn ~nil \!l[Ja mane tOi~ 11efl~~, b~" 
bing alCp tbe JL\el.lerfiolt ill .free in btm, tbculJb it be bi:1t' 
as to tlJe (llrtate.tail, if it tl)aU not be gOon, nUll itjJtna 
out of tbe JReberfiolt in lee; ann to tots W!0fut tbel1 
DirecteD tOe <!Caunrel to argue; ann Levin~ fanl ~tJtl.t JJQ, 
fa: tue (tUfa t~ tnbicb paffes bp tbe $ine is it jfe~ tom· 
pounnen of tOe ~ffat£g of tOe QC'onurOl, ann fQ tbeflf .. 
ffate to bfmfclf, ann tOe f1)etrs ~aleg of bi~ 130DP, Be., 
maintler to big .fatber, ann tOe lPefr5 of bi~ 1l30tlp, )Rc$ 
matnllft to tbe rigbt Il)ctt{; of tbe Jratbet; fo tbat as to 
tbe aborning <Ztbatgca, anll otber to~tfotUl gff$$ of tbe 
tiCcnant til ([aU, tbe QJ;llates.tafl fiJall be in eife, ann not 
£ttinct bP tbig JFtne; ann a~ to @ir G. Brown"S (!Cafe 
in the 3 Rep. be fatn, tbat it is faid there tbat tbe (!f(fate# 
tail is ertilltt; but tbf~ was not the Rero] ution of tbe 
([afe ; anb be etten :2 BuHl:r. 42. Errington's <!Care econ
tra ;iufO b£ .ciun Capers .([.afe, .anll Ar.che.r"s .€.ar.e _ani) 
Chudley'~ <!Cafe in I Rep. to tbe fame }(!)urpofe. 

31t \t)a~ tltguen econtra, tbat' tbe <lEffate·taU ifJ e~tfll# 
gutffJcn in tbi~ <[afe, tbere being an ~llate:tafl in eife fll 
tbe C[onufo~; otbettnife tub ere there mag onI!, an <!Ertate 
bp Efroppel; ann Holt Chief JuOice feemeiJ to lmetine to 
tbiS ~ptnfon, ann ettett I Cr. 103. Holt ann Sambach. 
Curia advifare vult. 

Chrifry 
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Chrifiy and Wilcox. 

~. DEB T fo~ Bent ogufnn all amgnee; & nil debet 
pleal1el1 ; upon tnbfcb tbep \nere at jmtf, anti tue 

iD£felltJant~ iJabe in Clfbioence all amgnment of tbe flCerm 
obet befole tbe Brnt {ncuttetJ; it tuas objeCted tbat tbfa 
tna!t a froutJufent amgnmellt, anti fo boitl; anti of tbf!t 
SlDpfnfon upon tbe atrial tnag North Chief JufHce; but ar· 
fer, tbe ([afe befng in Court upon man!, IDebnteg, anll 
mucb JLftigation of tbe ~atter, it tua~ ruled tbat ft 
mfgbt be giben ftl (!EbitJence, a~ it tuag citetl bp Pember
ton. Parch. 4 Wil1. & Mar. in R. B. anti not bellieD per 
Curiam to babe been atljutJgen· between ChrHly anti 
Y\'i1cox. . 

I Term. 
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Thomas and Howell; deruant. 

I. T HIS (Jt'afe lna!J feriatim argueb bp tbe Ju
fl:ices ; anb bp Eyres ann Dolben tbe Qfffate 
to Jane 111 become abfolufe, fo~ tfJece is no 
Default itt bet, a,e not babinIJ refuCeb; anti 

per Eyres., a general fubfequent (!tlaufe tn a [[till lball 
nebet be e~tenben fllrtber t{jan tbe fitft ([Iaufe tnbicb IS 
rp~ciaI, as in tbe <!rafe of a Debtfe to J. S. ann tbe tpeirs 
~,ll(~ of bt£' ')Bonp; ann if be bfe tuitbOtlt Jpefr5 Of bbl 
'l6Ob~, tbb:; fiJau be ilttenbetl Jpefra ~ale~ of bia 150b!'; 
ann tbep faitt, tb6u~b Jane batl rcfufetl, pet there ia no 
JL\eafon to bep~U.1e Mary; ann bere Jane ban not tefufetr, 
anti tlJere.fo~e t'bere is no Default; ann Dolben faib, tho' 
tbe ~artia!Je tuftb Theophilus tuaa an 3lntentlon, it tua~ 
not big p~tmar!, 3JntenUon, but tbat big ILal1n~ lboultl go 
to bfS Daugbters; anti bet8ufe Mary couln not (onrent 
till Jane ban refufe'O, anti Jane ueber refufetl, attn fo tbere 
liia~ ItO poffibIe Vefanlt in Mary, ann tbe ~tuffeea calle 
not felf, tin boN) bane rcfufeb, anti tbetefo~e tbe1? were 
of flDpinton, tbat tbe 31u1.l11ment fo~ Jane, ml)o tuLlS tbe 
J!.,elfo~ of tbe Jr)latntttf, llJaII be affirmetJ. Jufrice Gregory 
econtra: anti Holt faitJ, tbat be tuag not clear tuitb tbe 
[)pinion of Dolben ann Eyres, but it feeme'O to bim tbat 
We Brft ]ntcntion of Zachary mag, tbat one of btfS 
IDaurdJter9, fcil. J ane o~ Mary, tubo tuere of a fuftable 
g cre [fo~ Sarah \Uaf.J an Jinfant] UJan mattp big JElepbetn 
Theophilus, fOl tn cberp IDeuife be repeat~ it, reil. in tfJe 

Deu[Ce 
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Debff,? to Jane, ann in tbe Debtfe to Mary, ann til tbe 
lP~o\)irO tbat if Jane tcfufea, anD in tbc lall JFl~oblro 
upon tuuic[) tile muellton p~inctpalI!, ariffS:;; ro tbat it 
feemetl to bim tl)at tbe gearr!'tn~ of Theopbilus, anO bp 
tbt~ tbe <[ontinufng tbe lLantl in tbe jfamtlp, tuas biS 
p~imat!, 3lntentfon, anti not to p~efet biS obm IDauglJters 
ac(o~ning to tbett ~enio~ft!' in age, feil. tbe greaten ~= 
fiate to tbe QJ;lnc(f~ ann tbe feconn bell to tbe @)ccon'tl, 
&c. but be fa ill, if bia 3lntention nfn not take <effeff fo~ 
one of biS IDaugbtet~ mott!,ing Theophilus, anO b!, tbiS 
tbe <[ontlllUanCe of tbe lLanO in tbe !eame, tbat tben be 
bin not inuno un!' ~~eference to biG IDou!Jbtera, but 
tben tbe !Lanna mete to be ColO, anD tbe ~onf!, to be 
tlifpof£O bp tbe ~tutlees, &c. but be faiD, tbat tbis lJ)ofnt 
tuaG not ripe fo~ tueit )Refolut{olt, but tbat be upon tbe 
whole Cafe lUas of 6Dpinion, tbat tbe Judgment a)aU be 
affirmed; fo~ tbe Q!laufe tbat faps, tbtu if Jane o~ Mary 
tlo not martp Theophilus befo~e tbeir age of ~\tient!'= 
on£, tbat tben tbe ~tullees rna!, fell, tloes not gibe an 
lIntctefi to tbe ~tttffees, tUI tl)cit age of '\ttnentpone; 
anD it appeors in tbe fpeeial merOUf, tbat Jane baD not 
attaineD bet age of 't!C\l1entp=one, at tbe (lCime of tbe 
Ejeetment b~outJbt; fo~ He faiD, if a ~an llebtfes bi~ 
)Lann to biS Daugbter upon Cl[ontJitton tbat tbe mattp 
J. S. at, Ol befol£ bet age of flClUel1tp,one ~zat~ ; alttl 
if file tcfuCe, tbat tbcn tbe lLanD tl)all be to anotbet, ann 
l s. niEs befo~e bet age of ~tnentp:one~ pet tbe other 
map not enter, tIll tbe [>augbter ba~ accomplitlJcn bet 
gge of ~ltJlmtp,one, anD fo in tbe Plefent ([are ; fo~ tbe 
€£fiato~ baD appointeD tbe €fme lUitf)tn ltlbtclJ tbe ([on, 
llttionlougbt to be perfo~mED, [but if no ~ime han been 
appointeD, it llJall be ouring tbe itfe of the )FlattpJ anD 
be bontng giben tbfa ~tme~ be lUbo is to enter fo~ tbe 
([ontJftton b~ok£'n, baa b~ougbt bhl a~fion too roon ; ann 
tberefo~e tOe J udgrnent for 1ane ought to be affirmed. 

Ano-
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I Anonymus. 

2. UP 0 N n 9}!)otfon fo~ a tutu (ttial tbe <!rafe ap~ 
pearttl to be, tOat tbe ILOltl of a CltOPpbOlb ~a~ 

no~ OUlJot to repair a Qtommon 15ltblJe ; anb toe Q.tul1om 
Was, toat be. lUilJbt take necelfat!? ~tmbet fo~ tbts ~Ut= 
poCe upon anp of . tOe QtoppbOlb lLanllg, tbe lUbicb be ball 
liane, anti in Trefpafs fOl It bp a ~op!,bolber, be tuouIlI 
fJabe !Jinen tbf£,gf)atter in c.!Ebf'Dence, upon Non culp. 
but ft tuaG not 8110\1)£D, fo~ (J£ OUIJ{Jt to babe pleaDeD it, 
fta in Hob. 174, 17 5· T~erpafs fo~ felling fletees ; tbe De: 
fennant pIeatJetJ .Non culp_ be' cannot maintain tbi1J 
~Iea, ercept toe Q[:rees; lUcre big attuaUp befo~e be felleD 
tbem ; fo~ if be .ban but a lLibert!' to Jell, be (lugbt to 
babe pleatletl it, ann not pleatlen Non culp. < 

, 

~r t Term. 
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Bartlet and Viner. 

I. U P 0 N S)aotion in 9rrdf of 3lubgment, tDe 
(!taCe tuas, in an aaion on tbc <!tafe b~ougbt 
bl' tbe gllminiffrato~ of Bartlet ogainff tbe 
Q];ttCutols of @)tt Robert Viner, upon fucb i1 

Dl~omife mabe Ill' @)it Robert to tbe 3lnteffate, fciI. If 
you will procure 15000 1. to be paid into the Exchequer 
upon the Aid of 12 d. in the Pound, in my Name~ or 
the Name of fuch Perfon, as I {hall direa, I will give 
you 6001. &c. <!lpon tbe flCtial a <!letbill \rIas giben fo~ 
tbe ~Iafntfff; Onb Darnell faib, tbat tbe Qafon bin not 
lie, becaufe it bl Brocage, ann agafna tbe Statute of Ufu
ry; anll it befng a ~~omife agatna tatu, ft iSS not ob: 
Ifgato~p. 

13ut upon C!tonfiberation of tbe €ate, tbe Court feria .. 
tim belfbereb tbeft £lDpfnton, tbat tbe l~)latntflf ought to 
babe bf~ 3lUbgment, fo~ notbing appeara bere in tbe iDe: 
tlaratton agatna lLatu~ fo~ tbe 'l5olrotuet noes not pap 
Brocage, no~ tbe )Lenller reuibe it; but tbe agreement 
is bettueen Uno Ji)crfons, not concerneb but onlp in tbe 
p~OCUttng tbe ~onep, an'D tbts tuas an ~lttbantalle to tbe 
iDefenbant, ann migbt be in manp <!tares, as if A. is in 
Debt to B. ann cannot pap bim, ann B. bas fl1)ccafiolt fo: 
bt~ ~onep, o~ mtffru«s tbat be llJaU laCe it; ann A. faps 
to B, tbat be cannot pap bim, but if be wtll p~o cute c. 
to Itnn bim tbc ~onep, tbat be \Dill pap bint; ann B. faps 
to C. tbat if be tnUI lel1n to A. 100 I. tbat be tnm gibe 
bim 10 1. tbi~ t~ a latnful agreement, ann not l1lttbfn tbe 
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Statute, fO~ B. baa a 13enefit bp it, ann A. tbe 130nOl1i£t 
nora not pap anp flCbtng ; but C. tbelLenDet baa 10 I. 
ftom B. tbe tnbtcb be hl wining to abate fo~ bf~ own (!COlt" 
brlttencp; but tlJe <!Cafe at tbe '150t is llronger, fo~ bcre 
neitber tbe 13o~towet papa, ltO~ tl)e LenDer rece(1)e~ anl' 
~bfl1g, but tbe ([onfineration i~ tllboUp between n:>etfons 
not tnterelletl in tbe ~onep; but if anl' -m:bing ban ap:= 
peorcl) a~afn{f tatu in tbe DeClaration, o~ UPOll tbe ~lea'O" 
ingg, tbougb it waa not P~olJibtten tn tbe Statute, but 
Oni}? a 113enaltp anneren, the agreement i~ boin; fo~ tbo' 
tbe Difference in Hob. 187. Jones verf. Jones llanns;, pet 
in eberp <!Cafe wbere a 1genaltp fa anne reD to tbe iDoing 
of fucb an ~tt, tbougb it be not P~obibften, pet if fucfJ 
a ~bing appeara upon tbe 1Reco~n to be tbe ([ounnera" 
tion, tbe agreement fa boiO ; fo~ it tum be rfniculoU5 to 
giue JiuDgment tbat tbe ~Iatntiff aJau reeoUer fueb a 
~bing, tbe wbicb if be takra, be 1lJall be fubjeCt to tlJe 
~enaltp of a Statute; anD tbetefo~e tn cuetp ([afc, wbere 
a Statute inflicta a 1genaltp fo~ Doing fueb an gct, tbougfJ 
the QCt be not p~obibiten, pet tbe {[bing ill unlawful, fo: 
ft callnot be intenDeD tbat a Statute tnouln {nilict a ~e~ 
l1altp fG~ a lawful Qff; & una voce tutell, tOat tbe L9latns 

tiff 1lJouln babe bt~ 31UllJJment. 

Peirce and, Welden. 

2. U P 0 N QEbinence in an Qffton upon tbe <tare, fo~ 
~eat, Dlink, [[1a{fJing anD l1ongfng, founn fo~ 

tbe [[life of Uj£ t:>efennant bp tlJe Wlatntiff; tbe ~~oof 
11la~, that tbe [[life came in a necetlitoU9 ClCafe, ann fattl 
to tbe LEllaintiff, tbat fi)e waa tbe Wtfe of tbe Defen
llant, anD tbat be baD turnen bet out of bf~ Jl)oufe, ann 
anotnen bet 50 1. per Ann. but tbat be lDouln not pap it ; 
upon wbicb Holt Chief J unice mas of £!Opinion, tbat tbe 
lI.)u~bann fa not cbargeablc, fo~ it being apparent tbat llJe 
bin not cobabit tuitb tbc Jl)uabann, t1)e 1lJall not babe a 
Q!:tebit to cbarge bim tnftljout bi5 ClConfent; anD tbougfJ 
it tnna p~o\len tbat be ban pafD anotbet:, tnl)o baD reCeibeti 
anll tablen bet, befo~e tbe ~Iaintiff tecetueo bet; pet the 
Plaintiff was nonfuit; fo~ Holt Chief Junice fatn, if a 
mife cobnbit mitb {jet: Jl)uabann, ann bJ! it gain a ClCre· 
tift, tbougb an llepatt Uiitbout tbe LeaUe of bet l!>ufjbaltlJ, 
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anll come to London, nnn become fn Drbt, tue Il)ut1b,wn 
fiJuH be t:bargftJ ttll motire giben of bet ~Iopement, fo~ 
it luaU be inten'OetJ to be ttJitlJ tbe Qtoltf£l1t of tOe Ji)US# 
bonn; but after .moUce tOe Jpu1lbann fiJilH not be rOntgen 
ltJitOout bf~ Qronfcnt. 

Gilnl0re and Harris. 

3· U PO N a fpedal VerdiCt tbe (!Cafe mag, Edward 
Montfort feiCcO tn jfee bp lLeafe ann JRrlcnfe, 

Ccttles tbe l1anna in fJUuellton, to tOe ([lfe of bfmfeff in 
firaU ~ale, )Remainner to Simon Mountford tit ~utl 
~ale, lR,emainner to ~tr Edward Montfort in l'aH ~ille, 
lRemainner to Ed ward ann bia f!>eira, witO lEloluer of 
lReuocatton of tbe QEllate mane to Simon onl1', ann to Hmit 
Itew ([ife!), ann b1' Deen tbe ne.rt DDP follol11iltlJ, reCiting 
tbat bc ban limiteD an Qfffate to Simon, ann bfB flJctrs 
~nlea, be tebokea tbe fame, ann limit~ it to Simon ann 
fJis J1)efrs ~aIeg, Provided that be pay 1500 I. to his 
Executors, and if he fail thereof, that it {balI be law
ful for A. and B. &c. to enter, and raife the fame out of 
the Rents, Iffues and Profits. Edward nCeg, uallinrr ]1fue 
one @>on, wbo bos 31true a IDaugfJter; Simon tJier.1 wttU= 
out ]ffile, tue 13lotber of Simon i£i lLetro~ of tbe tl'Iatn. 
tiff, nnn abjung£ta in C. B. after great (!]:onfinetilttOn bp 
all tue Court fo~ tbe IDefennallt mbo lUag tbe IDaugbter, 
upon mutcb a Writ of Error waa lllourrut, ann niUerfe 
~ucfiiona mane; Firfr, [[1uetber tbe ),Somer of JReboca~ 
tton be well e.recuten. Secondly, ~f wen e.rrcuten, tben 
Inbut QEffate Simon ban bp tbe nem ILimftatiott f ann tbe 
Court inclineD fitonglp [ann once gilue mule fo~ 9ffirma. 
tion of tbe 3!utrgment; but upon 3lttffance to babe anos: 
tbet argument tbep refptten tbeft' J!utJrrment] tOat tOe 
:n:>otuet of li\ebocatfon is not tuell e~ecuten, fo~ Simon 
bas not anp fucb QEffate aa is mentioneD itt tbe lReUo(a~ 
flan, fo~ tue CZftlate mentfonen in tbe JRebocatton to Si
moo, anti bt£i f!>eita ~ale£i, fa a lee, lUfltCb is a nifferent 
ClEfiote from tbat wbtCb ia Umitel1 in tbe Dedi of ~ettle" 
ment; anti aa it waa obf£tben bp tbe Qtounfel, no tricla: 
tion itl to tbe ~ettlemel1t to afiff it, nun e~platn (liS 
SI@eaning, ann tberefo~e tbe QJ;tlate reboken fa a lJ!fferent 
~ftate from tOe ~1late tebocable; nun tOOtlllb it lUag ar~ 
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gueb tlJat UJC [~o~'O~ ore nefcttptiue of tbe QCffate to be 
r£bokclJ, anll fUfficient to ulloke it, ann that tlJe ~ffate 
limiteD de novo fiJan be a jfee, fo tuat tn the lRetlOCi.ltlOtt, 
I1>eira ~ale~ in one ~att aJan be a fuffictcilt arc£rtain~ 
tng bia g'@eantng to rebcIte an Ql;l1atl?:tatl ; but in tbe Ii:: 
mttittlJ }F>art, tiJrfe ffJaii be onlp a lLimitation of a jfee ; 
tfJe Court tuita ffrongl!, agatnfi it, anll tbat of Jaeceffit!', 
tf tbc!' are fuffictent to nefcribe an <lfffate,tail to be tc:: 
bOken, tbe!' (ljouln babe tl)e fame ]mpo~t itt tbe ILimftae 
ttOtt, anl) fo quacunque via data 1lJaU be an (!fffate·tail ill 
Simon; anb it tna~ Demanlleb per Curiam, if tOere be a 
jfee to Simon, out of tuI}at <!Effate it utilP atife f fo~ it 
cannot artfe out of tOe JReberfion ill jfee to Ed ward; fo~ 
tbts Wil£; not fubjett to anp Jj30tuer of JRebocation, anti 
tOetefo~e it ougbt to arire out of tbe ~etrtl1 of tOe JF'eof:: 
fees; ann tOiS caltnot be in tOia QCafe, fo~ tbete cannot 
be a baCe jfe£, ann all abfolute JF'ee bp tbe Qct of tbe 
Jjtlattp fimul & femel of tOe fame ILanl); anb tbetefo~e if 
tbere be not a nem QE(fate~tan, tOfte cannot be a .fee. 
gnn, as to wOat lmH) faib, tbat tOe (!tonbftfon mag p~ece::: 
nent, anb fo Simon neber feiren in jfee~ [abmittfng tOe 
JLfmitution to be in .fee] becaufe no @etfo~mance of tOe 
<ZI:onbitton founn, tbi!) tuaa tejecteb~ ann it was held 
clearly to be a Chattel Interefr in tbe ~tuffee~ to ratre 
tbe @lum of I 500 1. if Simon nin not pap it; anti tbat 
Cucb an 31ntetfff map be IimiU-tl bp map of mrr, a£i in 
the <!tare of a JRent, ann tbat upon Default of U>apment, 
tOe QD~antee map entet ann rccetbe tbe w>~ofit~; tbat tbiS 
ill not t1 Q!onbition a~ if it tuoa upon a ([onbepance at 
([ommon )Latu, but an QEftate Wbicb UjaU artre to A. B. 
upon fueO a ClContingcnt. Curia advifare vult. 

~fter it tuaa argucb again, Mich. 5 Will. & Mar. per 
Henry Finch; ann be argueb tOat tbe <!effate tua~ fuffict~ 
fntlp tJefetibetJ, anb tberefo~e tOe Rebocation goon; ilntl 
tOc mo~n Efrare in tbe lLimitation tna~ not to be unber ... 
Hool) bta Jlntereff in tbe )LanD, but tbe JLonb it felf, anh 
tbat tbe lLimitation of tOe netu [lee to Simon ann biS 
f!Jefra wa~ a jfee, &c. but per totam Curiam tbe Judg4 

ment was affirmed, fOl tbe fole 3lntent tuas to reboke tbe 
(!Effate of Simon, in !)~Der to cbarge it wttb 1500 I. ann 
aftet tbf~ ([barge let tn, tbat tl]cn Simon llJall bane tbe 
fame (!fffate again, tnbicb be baD befo~e; anti Serjeant 
Wrigbt Wbo WiUl tea'Op to babe nt!Jucta on tbe otbet 
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@)itu~, fattl, that tbe Court of Common Pleas belll tI)E 
)L\euocati,tn to be gootl., thougb be bnn not rutb an ~ffnte 
ltJhttb be mentioneb in t[JC JReUocatton ; the 1!:\ebocation 
bauing )Reference to a iOeetl., tn tubtcb tbe ~ffate anti 
)i£)ower of lReuocation is containetl. 

1- Francam and Fofier. 

4· UP 0 N Qfnibence b£fo~e Holt Chief Ju!l:ice in an 
Qaton upon the ClCafe, wbere tbe Jjllaintiff ban 

becloretl upon a Jjl~omife mane bp tbe [)efenbant, tbat if 
tbe ~Iatntiffl would endeavour to procure a ~arriage 
between tbe iDefennant attn A. S. tbnt tbe IDefennattt 
ltJouln gibe bim 50 Guineas; ann tbe <!fntl1ente was; tbat 
if tbe Jjllafntiff {bould procure the ~arttage; anti ru
led tbat tbiS Qfninence boea ttot maintain the iDcchlra= 
tion, fo~ bp tbe Declaration the Wlaintiff wouI'O be entt= 
tleb to the 50 Guineas, if be ettnea\1ouren, tbo' another 
rfi'ectetl the ~arttage, but bp tbe Qf\1ibenCe no ~onep 
ougbt to be pain £Jcept the ~attiage tuas; aiuten bp tbe 
~Iaintitf; but {nfomucb tbat be netlaten alro in a-n In
debitat. AfIumpfit pro cura & labore of tbe }1!)lainttff cir
ca negotia of the Defenbant; tbis; \naa belb {ufficient til 
ruppo~t the gaton, tbo' tbe ~aomife \na~ upon tbe ~lO= 
curing, fOl tbt£f \nas <!tate anti labour circa negotia ; ann 
Holt Chief J ufiice faib, if a ~an alJree£f to pap fucb a 
eum at tblce reneral Dap~, bere be mal' not b£clarc fo~ 
tbi£f @)um till tbe IDaps are patretl; but mben the Dap£f 
ate patreb, a general Indebitatus Affumpfit Ue~; anb bere 
it was objected, tbat tbe W>lomife wa£f not to be pet~ 
fOlmen \nitbin a 'Ql::welbemontb, ann fo noitl bp tOe Statute 
of Frauds and Perjuries, non allocatur; fOl Holt Chief 
JlJfiice {atl'~ tbough tbe l\!>~omm~ nepenbs; upon a (!tontin= 
gent, tbe \nbtcb mol' not bappetl in a 10nlJ ~tt1}e, pet 
if tbe <!I:ol1tingcnt bappen tnttbin a ~car; tbe affton llJaU 
be matntafnabl~, tU1t1 if; not Witbin tbe Statute. 
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Anonymus. 

s· U PO N Cfbtl1enCe in an ~ction upon a Qtbartec. 
@attp, tbe (!tare tua~, tbat J. S. {nfureb fo~ bfm, 

anb fucb tubo tljouln babe ~ootr£j upon fucb @)bip; anti 
A. B. b~ou!Jbt an ~ffion upon tbis €bartec#~attp~ anb 
mabe abetment be bab ~oolla upon tbe ebip, anb belli 
goob; but per Holt Chief Jufiice., if tbe ®oon~ were 
utruteb as tbe ~oons of an Hamburgher tubo was an 
Ally, anb tbe ®oons were tbe ~oons of a Frenchman 
IUbo was an ~nem!,; tbifl is a ,fraun, ann tbe atfutante 
is not goon. 

Fanihaw's Cafl~ 

6. I N an lInl1ittm£nt of @erjur!' upon art Qnrfner ill 
€banc£cp; ruled firft, tbat tbe (!tOmplainant tn 

Qtbancerp is no mitners, penning tbe @lutt. Secondly, 'Qtbat 
if tbe 13il1 be llirmitretJ, be is a mitnefs. Thirdly, a!be 
'16UI-bdng taken off tbe gUe, it tll no QJ;bftJence; fo~ it 
i.£S not a lReco~'O after it is taken off tbe .)fUe. FOllrtbly, 
€bougb tbe 15ill taken oft' tbe Jfife be no <!fbitJence, pet 
a QCopp of tbe 13Ul malic, tuben tbe 13tu mas upon tbe 
jftle, \lla~ reaD. Fifthly, '(!tOete being but tbe flDatb of 
tbe ~~ofetutol, anti Co flDatb agathft SDat~, tbe Deftn: 
naut tuas acquitteD. 
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Symonds and Cudmore; dcq;ant. 

I. T HIS flCerm tbe Court feria tim beliberet'l tbeic 
SDpinion tn tbiS (lI;are, I11bicb upon a fpedal 
Verditl: in EjeCtment tuas Cucb; ~ic Nich. 
Martin feteeb in Jrte, rettles tbe )LanDstn 

m.uefiion to tbe mee of bimrelf fo~ life, RematnDer to
William bfS eon, anD fJ)eic in ~aif, JRemafntlec to f6tc 
Nicholas in Fee, bJitb ~ottJec to make )LeaCea in ~otref~ 
fion, not eJceetiing ~tuentp#one ~eat£l,o~ tb~ee )Libes; 
anti @)ic Nicholas make£t a ILraCe fo~ Jatnetpsl1ine !0ears, 
If tb~ee lLibes llJan eo long lille, an11 tlfeS; William, tbe 
fitft )LeDfe being in effe, makes a ILeaee to A. anti B. fo! 
Einetp.nine !0eatS, to commence aftet tbe IDetermhta" 
tion of tbe fo~mer fLeare, anti tliea, babing 31tfue Nicho
las biS @)on ann t1>eir; anti Nicholas befole tbe Qtom
men cement of tbe fcroun teaCe fellfes a Fine to tbe dUe 
of bfmfelf anti biS fpeira, ann after the firft ~erm Dr" 
tetmfneg ; anti if tbe 3iffill? tn flCail mfo-Ot auoitl tbia fe. 
(ontl JLeare after tbe Fine leUfe11 bp htm, tuas the Que
{Han. 

Qnn Eyres Jufiice faitl, be couIn not aboib tbe lLctlfe, 
fo~ be raro tbt~ JLeafe ttJa~ not bottl at fitff, but onlp 
llotl.lnble, it be·inlJ maDe to commence after tOe fDetermt. 
nation of tbe utll Ilrafc; to t1li)icb (iCime toe JLcffo~ mirrbt 
baUe hueD, ann tbercfo~c not !Ike to il lLeafc fo~ ~ears to 
commence ofter tfJe [)catb of ~enaut in arliiJ, tbe wlJtcu 
be fain t1J boiD; but bere tbe teare hl but bOitlMIlr, f01 it 
i~ nerfurll out of tue ~aatl>taif, anb tbe w{)oIe ~ffilt('~ 
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tan fg cflflrgc'O tnitlJ it ; but tuben it i~ to commence af~ 
ter tOe DeMb of tbe qtenant in trail, it fa nertuen out 
of tfie Qi;ffate of tbe ]tfue, ann tberefo~e botn; ann be 
fain, tbat tn tbh, ([fife it befng \)o1'OabIe, tbe 31tfue tnftbc 

out muefifon micrl)t f)l1be abotne1J it; but after a Fi ne tbe 
(!f(fatc:tati tg e~tinrt, ann tbe Q!onufee in of anotber Qf. 
ftate, ann tbereflJle llJaU not aboin tbe JLeafe, fo~ tue Q!Oe 
I1ufee fa not tutUjin tbe Statute de Donis, tbe ltJfiicb Plof 
bitJra Remetlp fo~ tue 1tfue onlp, ann tbe ~Hate:taH i!l 
f~tinff, no if it ban ncuer been, ann tbe lee confoIttlateiJ 
in tue QI:onufeeg, fo~ tbere cannot be a qualifieD ann an 
abfolute jfee of one ann t(Je fame lLano in one ann tbe 
fame ~etCol1, ann etten Auftin's; <!tare, &c. ann tbat tbe 
(!CHate taU wag quite neffro!,eD anD e~tinff ; be etten tbe 
([nre of Johnfon anll Bellamy, 2 Leon. 36, 37. 3 Rep. 
§5>fr G. Brown's; (!ofe, ann be fnln tbat tbe JLeafe tua~ 
beribell out of botb QJ;fintea ; ann raJ tbf~ eitell, I Cr. 
IO~. tlJC ([afe of Holt anti Sambach, ann tbe fame QJ:aCe 
in Hutton; ann tbe <lffiate.tatl bef!11J barren ~nn llefiropeD 
bp tbe line, it fa nom, aa if tt ban neber been, ann tbe 
jfffue tboU!JlJ lJe lJan <!J:le(ffolt to moke it bOill, pet cannot 
tranSfet {)IS <lflertton; ann t[Jctefo~e upon tbe wbole ~att 
ter be tuil£l of IDpfnton fo~ tbe Defen'Oant, ann be feemcn 
to quefftol1 tlJe autbo~it!' of tbe I lnft. 46. b. 

Gregory JufHce agreeD, tf)at tlJe lLeafe wa~ but boftJ= 
able, fo~ if it [Jan been bOlD, it ueber coulll babe been 
mane goo~ ; but be fain tbe 3Jtfue milJbt babe ma'Oe it 
goon; but tbottglJ tbe JltTue mtg-bt make it gOOD, ano· 
tbet cannot, fo~ fucb a one ia not tuitbtn tOe Statute de 
Donis; ann be citen Dali[on. 65. 3. 

gttn be hketutfe fain, tbat if 'QCenant ill ~ail fenfe fo~ 
~eatg, ann Dte witbout J)ffile, tOClt tbe JLeafe ts; become 
bot'O, nun no acceptance of tbe Bcltt, bp bim in neber~ 
lion o~ )RemainDer call make it noon, fo~ tbe C!fffate out 
of wbicf) tl)e JLcnfe mas createn ia netetminen; ann tbe 
fame ILam of a JLeofe fo~ J?ear~, b!, flenant fo~ ILtfe. 

Dolben J u{lice atlJuen to tbe fame J)ntent; ani) be 
fafo if tbe tLea(e be uoiD, it woulD be fo~ tbe I~Iaintiff, 
fo~ CUCt!' one map take anbantage of a ~(JlltlJ motco til 
bOlD; but if \Joinable, tbrl1 it is; fo~ tbe IDefennant ; ann 
'J£ fain the JLcafe ma£' not botn but bott,able, anti tljat 
the Qtafe in Dyer 5 I. b. ia a ftronger Qtafe U)an 
Ollt~ ; anti be fllJtCCl.1 toat the cfftate i~ bl' tbe jfine 'btr~ 
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cbntgeil of tbe ~ftate:taU, anb tbe Cl!:onufee bag a Jree 
(onfoHbatetl, an1) citclJ tbe Cl!:afeS bcfo1e citeD to tbis ~ur" 
pofe; anll agreell tOnt JiUllgment fiJall be giben fo~ tbe 
[)efenllant. 

Holt Chief Jufiice agreeb tbat 31ubgmcl1t fi)all be giben 
fo~ tbe IDefenllant; but be faill, if be ban been ~enant 
in aJ:ail in JReberfioll, tnftbout tbe JF ee alCo in bim, wbo 
ban mane tbh; ILeafe ; anll after bia ]ffile ball febiell tbe 
.fine; tbat in furb (!Cafe tbe 31utrgment ougbt to be gfben 
fo~ tOe @Iainttff, fo~ be fain 'roben ~enattt in -ac:ail make~ 
a lLeafe fo~ ~eara, to commence after a fo~mrr II rafe, 
onll nieS' befo~e tOe (!Commencement of tbta ILenCe, tbis 
fecOllnILeafe is boiD at toe (!flectton of tbe 3111'u£, anD 
toe 3lffue fa in of an <!Effate,tafl, not cbargetl to tbta fn= 
ture ILeafe, fo~ tbta future JLeafe i!, not to commence, 
ann tberefo~e tOe mbole <!Effate-tail befcenDa to tbe Jltrue, 
fo~ till tbc tetfee enters bp Jro~ce of tbe ILeafe, be is not 
~enant fo~ ~ears, 01 anp <!Effate lltbinen from tbc <!Effnte. 
tail, Litt. SeCt. 58, 459. but be baa onlp a Rtgbt to babe 
tbe lLantl, al1t1 an QI;nttp is necetfatp to babe an QI;tlate ; 
anb wben be lt1bO leaCcn Dieg, biG 3ltfue ta in of a Rigbt 
paramount tbe JLeafe, anD tberefo~e be fiJall not be 
(bargen witb Cucb a future 31ntl'rdf, but it is botD; ann 
a£) to tbt~ l~urpore it is; tbe fame, as if it \nag ~enant 
fo~ lUfe, Jl\ematnller in (iCail; ann be fn Jl\ematnllea: 
gronts it in .fee, ann lite£)., ann '<li:enaltt fOl lLife ntes ; 
tbi£) ill bOlD a£) to tbe lltrue, as well a~ if ~enant in 
'([ail grants a JRent·<ltbarge tn Jrec, ann 'Diea, Litt. 615 ... 
616. but pet tbts) fa not fa abfoiutelp baiD, but if tbe 1f.: 
fue in ~atl b~ing£) i1 Formedon, tbe ®lantee if be ba£) a 
[[(arrant!' mal' plean it, ann bat tbe 3ltfUf, if it be l11itlJ 
Affets, fo tbat if no g(f be none bp tbe ]laue it fiJall be 
botti, but tbe 3lifue bas an <!Election to make it bOlt1 o~ 
bofnable; ann if it be fo \1:lbere '([Chant in ~nil gtantG 
a )Remainller Ol Bent in Jfee, a fortiori it llJall be 
11lbere be grants; but an ~tlate fOl ~eorg, O~ otber future 
3lntereff, tbhl aJUIl be taken to be botn ; but if tbe ltrue 
ilcupt tbe Rent, tbcn bp fucb act be baa conclUDeD bim" 
felf to fap tbat it tuag bOlD, anD fa tbe ~ffopp£l aJall binn 
bim ; but if tbe JLetfee ball entren, an1) tbe 3ltfue rc, en. 
trrlJ, ann tbe telfee baD b10ugbt ~rerpara, be migbt babe 
fiJeblll tbe fpetial gf)atter ann abotlletl tbe lLeafe, ann fa 
nlOp t~e Qtonufee fi)ew tbftt tbe ancetlo~ of bt~ Qt0I111rO~ 
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1llal1 fetfeb in ~ail, ann leafeD ut fupra ann bieb, ilnb 
tbat bfl1 eon ann rpetr ban lebietJ a flne to btm, &c. 
fo~ tlottnftbtlanbittlJ tbe IDpinfon of Byres ut fupra, 
fpe fattl, tbat tbe fame <!Elrctfon muttb tbe 3llfue in fiCaU 
ban, bt~ <Ztonufee o~ feoffee tlJall babe, anti tuat I Infr. 
46. b. is goon .fLaw; anti tbougb it be but one IDpinion 
of ([ounfe! in tbe QCafe of Smith ann Stapleton, pet it 
lUaa tucre dogmatically a{ferted, ann Coke is cleatll' of 
tue fame ®ptnlon; anb He fain tbat tue fine beee 'OoeS 
not £Jtfngufft) tbe ~IC(fion, no mo~e tbnn tn tbe €are 
of Baugh ann Blunden, I Cr. g02. lllbere it \\1aa at 
tbe Qffettton of tbe ll!>artl' to babe il ILeafe fo~ !?eac9, a 
IDilfeHill, o~ not, ann be lebieb a fine; tbis noe~ not 
erttlllJutl1) tue ~fectton, but tue <!toltufee llJali baue it, 
but otbertntfe if it be an abfolute IDtlfeifin, accorotng to 
Buckler'£5 QI:afe, 2 Rep. ann be faiO no aft bere 1£5 rr
qutfite on tue ~ilrt of tbe 31 true, o~ appofnteb bp tbe 
)l,a\l); anb I Inft. '2,8. [G, tOot muere a ~an mouth aboilJ 
un ~nate, if be (OUro enter, be ougbt to fnter; anti 
if be map not entet, be ougbt to moke il CZl:lafm ; ano be 
Cain tbat tbe JLeare bett, Ii contingat, tbat tbe atamant 
tn (tail tuba mane tt, nie~ nurtng tbe <!Continuance of tbe 
fo~m£t ILcare~ fa as bofn as wbere ~£nant tn 'flr:atl feafes 
fo~ ~£at~ to commence after bt~ iDcatb, fo~ now bp the 
9@attcr fubfequcttt tb{~ ILeare t~ to (cmmCl1ce after tbe 
i)eatb of 'Qten,mt in ([ail; but be fain in botb Cll:afcl1, 
it fa bof'b, o~ not at the ~Ic(fion of tbe liTtle; ann fOI 
tbefe Beafons be fain,· that tf tbe QI:afe bub been, tbat 
tll:l?nant in ([atI maDe a JLedfe to COUlntFllCe aa here', 
ann DieD, anD biS 31lTue lebicn a .fine, tbat tlJe <lConufec 
mfgf)t auoiD tbe lLeafe; but lnfomucb tbat in our Qtafe 
tbe ~enal1t in Qr;ail ILelfo~, balJ alfo tbe iRebcrfion ill 
jfel?, t.rpectallt upon tbts (J[fillU'.tafl In Dim, at tbe ~tme 
of tl)e fLeafe. 11)£ tlJilr; of IDpiniou fOl tlJe DefenDant, 
fm bp tlJ£ jftue., tf)C QJ;ffate \lHl~ tltfcbiUffCD of tfJe <!E{fate" 
talf, anti tOe ([onufee tao a jfee til bim, a~ if W:flHlltt 
tn ~ail baD nirn tnttl)out 311fue; ann be falt', tIJat if tbcre 
be t[rllilut fo~ life, iRemaintlfr to J. S. in .tree, ann flCt~ 
tllint fcq ILife, nnn be tn JRcmaint1.Ct leuv a :jftne tJl J. S. 
in tbi£) ~ore J. S. IJaG an abfolute QEftntc in jfre in fJim 
lJifcIJargftl of ti)e (lfftate fo~ JL tee, Wbicb iG Ulng(U ann 
rrttuJJutfiJfO til jf('t', an'll not like to Bredon'~ ([afe, 
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I Rep. tubere ~enant fo~ lL ife, anD De tn lRemafm:lt~r in 
~ail leb!, a JFlne to J. S. ann after ~enant tn ~ail 
blC~ lUitbnut 3!tfuc, pet ttc <[ouufee llJaIl bolO During tue 
lL ife of t{)£ ~enant fOllUfe, fo~ be ba~ an qffiate malle 
out of tbeir tlUO ]ntetcfiS, ann a qualtfieb jfee tretftmina= 
[lIe upon tbe IDeatb of tbe one, anO ftom the IDeatb of 
tbe otb·cr tnftbout j!tTue; ann tbougb the one be nza'O 
Witbout 31tfue, pet as long a~ ~ellant fo~ lLife fa Huttig, 
bis ]ntetEll fiJall continue; but where the abfolute Jree 
is tonbepeb, tDere the particular (!];(fatf be it fo~ 11tfe, 
o~ in atatl, i~ tttinguillJ£'O; anO tbercfo~e if ~£nattt itt 
~atl, an'O be in lRemain'Oer in .fee fofn in a Jrine, the 
~onuree ha~ an entire gee, anll tIJe (;fiate=tai! crUn= 
gutaJ£b; anb be citeD tbe ([are of @lie G. Brown, ann 
otuct ~areg~ anO conclutlrb with the ~afe of Holt ann 
Sambacb, I Cr. 103. wbrch fg etattfp tbe fame witb tOin 
qtafe; anb be gabe 3luogment fo! tbe iDefentlal1t. 

Steward and Hodges; puis. 

2. IN an ACtion on the Cafe upon a 13fH of <!t~cbange 
mabe to A. B. o~ Bearer; A. B. £lttlo~rca it, ann 

tDe (.!fnbo~fee b~ougbt an ~Hton, anb upon a Demurrer 
abJUDgeD tbat it bib not He, fOl it cannot be enbO~retJ, 
it not being mabe to A. B. o~ order, anb tbe Bearer can. 
not babe an gctfon lIPon a 'iSiU of (ftcbangc, fo~ be 
ba£j no ]ntcreff ag Bearer; but it being patti· to tbe 
Bearer fa a fufficient lSapmfnt to llifcbatge tue t9art!', 
tnbo paps it ; but it boeg not gfbe tbe Bearer fucb an lin" 
tetea tbat be can maintain an ~ttton ; anD tbe Qrofe of 
Cogs wag etteb to tbi~ JF>urpofe in C. B. ann Holt Chief 
Jufiice faitl, tbat Indebitatus affumpfit boes not lie upon 
a 'iSiII of (f~cbnnB'e; anti be citen London'~ ~ aCe to 
tbis hDurpofr. 

4- Geary 
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t--Geary and Connop. 

3. AT Guildhall fn an Qction fo~ [[tO~ll~ per quod rna .. 
ritagium ami fit ; ann upon <!CbitJence tbe lIDlatnttff 

p~Oben t~art of tbe [[lo~tJa onIp, but 'Plobell tbat bp Rene 
fon of tbefe [[10!t1~ Maritagium anJHit; ann ruled by 
Holt Chief Jufl:ice to be tudl enougb, fo~ it ifj fufficfent 
if tbe W>Iafntiff Plobes the Lors of Marriage bp tearoR 
of any Words in the Declaration. 

-.. ----------------"""'l"'""----_ 

Term. 
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Sands ~erJ Child and Lynch. 

I. A mtit of <frro~ lDa~ fl~ougbt upon B 31utlgment 
in an afftOn upon tbe <ll:afe upon tbe Stat. R. 2. 

fo~ a f)~orecution in tbe Court of Admiralty, 
&c. anti a rpecial dlerlJttt tuas {ounb, lnlt1btcb 

tbe €afe lDa~, tbat Sands tbe t~lafnttff amon~ otbers ban 
frefBbteb a @)f)ip fo~ a dlopage to Maderas, anb from 
tbence to tbe Eafi:-Indies, to Q @Iace ll1ftbfn the 1»atent 
granteb to the Eaft-India Company; anti upon tOis tOe 
IDefenl1ants complaineb to tOe Il\tng anll Qtounctl, anb 
upon tOis tOere is Q @~orecutfon in tbe Admiral Court, 
at the 3!nfiance of tbe Defenbants in 'l5ebalf of tOe 
<!tompan!" anb there tbe Sbip is put uuber an Embargo, 
anll lletafneb till tbe Wllaintiff woulD gibe Securitp, not 
to go to anp Wllace wttbtn tOe l\iltltent to tOe Eafr-India 
Company. ~bep faunb Child to be @~efinent of tOe 
ClCompanp, anD Lynch a ~olfcfto~ o~ artome!, f01 toe 
€ompanp; anti tbtlt Sands bp Rearon of tbta ~?Orecu:= 
tiOtt ball loft fits tI1opage, to biS Damage of 20000 r. 
anllllungment tn C. B. was giuen fo~ tOe @Iafntttr; upon 
tutfcb a Writ of <ettO~ ut fllpra tuag b~ougbt in R. B. 
anti tbe general anD great tJUuellton is;, If upon tbi1; 
wbole g'@atter anp Qtaufe of action upon tbe Statute of 
Rich. 2. appeat~ bete agathtl tbe IDef£nnal1t~. 

Tremain fo~ tlje J9laintttr~ in tbe [QIt{t of Qfrro~ fn. 
filleD, tbat tbe ~:ore£utton in tbe Court of Admiralry 
Inns bp tbe ID~net of the llttUlJ in ~ounctl, anti tOe Em .. 
bargo warrantable bp lLaw;, ann tbat tbifS )f)~ore(utton 111 
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not an!, of tbe ~btngr; ll1itbfn tbe jlntent of toe Statute 
of R. 2. mbicb wag to p~ebellt tOt Court of the Admiral to 
bolO t13lea of (lCbfnn!f 110ne upon toe lLano, ann of tuoicb 
tbe Iitil1g'!1 Q!:OUtt ban 3\url9llUlion an appears b!, tOe 1ge: 
ttttons upon \tlotcfJ tbe ~tt1tut£g mere malle; but bere 
toe fitranltlg with 3lnfineIS, ann toe going to a QL:ountrp 
of (!fncmic9, i9 a ~gtnlJ of motco tue ~ing b!, biS @~ell 
rogatibe ba9 toe fole ~ottJer, ann toe @~orecuttolt anD 
Embargo mere bp toe [)~ll£t of toc lLting, ann it \\las not 
toe 1ntcnt of the Statute to gtbe a Jfo~feitUte to toe 
Jittng fOl a @~ofecution mabe b!, giS ®~bet ; anD be citetJ 
tbe Qtafe of Michelbourne in :2 Brownl. anti 7 Rep. Cal
vin's ~are~ \l1bere it t~ fain tbat 1nfiOeI~ are perpetual 
(l/;nemtes, &c. ann be fain toat toe ~uit ouglJt to be all 
gatnll tbe <!Compan!" ann not againft tue iDefenbantg, 
lUgo act on toe 13cbalf of tbe ([ompanp; alfo toat toe 
otber Jrreigbters ougbt to babe joineO in toe action, ann 
not Sands onlp, &c. ann be alro fato tbat tbe (/Cafe baD 
been moben til R. B. ann no l\t)!Obtbition to toe Court of 
the Admiral couln be obtaineD; anb tbetefo~e tbe ~~otejJ 
tuUOIt feemeD to be legal. 

Levinz 011 toe otber @>ibe intltleD, toat the gction lna~ 
lUell b~ougIJt b!, Sands alone, fo~ tt is a Ceberal fiCo~t, anD 
not like to tbe ([afe of Boumon ann Sandford. Hill. 
2 W1JJ. & Mar. R. B. (devant) tubtch tuas tn <!Contract ; 
but bere it foullnS tn fll:refpafn, ann tberefo~e toep couln 
not join, fOl toe Damage to tbe one is not toe Damage 
to tbe otber; ann {)e fatb, g@ercbants tubo babe €ioOOfj 
jofntlp, are not ]omtenants, but are ~enant1l in <!roms 
mon, becQufe toere IS no ~tltbtbo~lbfp, ann tbe!' map Ce= 
Uet tn actions toe one agatnff tbe otoer; ann fo~ tots be 
etten '2 Cr. 410• anti be fnin each .of toe Jrreigbter1l mtgbt 
recober a (cberaI lltJenaltp upon toe @>tatute; ann citeD 
Dyer 35 r. upon tbe Statute of frflunulent <lConbe~ances. 
gun ns to tbe W~ofecutton b!, tbe IDltlCr of tbe Ilttng, Rex: 
nemini facit injuriam, anll tbetefo~e if tbe Ilting com~ 
numb a ~bil1g agafnft Law, biS QtommantJ is \Joto, anti 
IJ£ 1111Jo erectltes it l1Jall be punUben; ann as to tbe Em
bargo be tlgreetJ, tuat tbe Ilting migbt in fll:tme of mat 
no it fo~ toe publttk @letblCe O~ 0afetp, ann be mtght 
al(o emplop tbe ~bip9 of biS @>ubjeH9 ; but tbis ougbt 
to be upon ~rcflt ~mer!Jcnces, ann fo~ tue publtck ')Brne, 
fit, ann not fo~ tUe p~itmte 3lntcrcft of an!, ~etron 01 
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€J)octetp, aa tbe QCa(e Wi'I£i bete, fo~ m9l. Sands migbt 
babe fallen to anp J.l3lac£, hlbicl) tna~ not witbtn tbe t9a~ 
tent of tbe ~ompanp ; ilnn be faiD tbat tbis; wa~ a 19lo= 
fccution witbin tbe~ 31ntent of tbe Statute, tbe which tua~ 
to Pleuent tbe Admiral Court to (Jolo )1tllea of fiCbings 
bone infra Corpus Comitatus, as aU tbi£) Wloceebing 
was;; ann be (iteb tbe Q.tafe~ of Dyer 159, 160. ann 
Hob. 2 I 2. anb a~ to tbe company be faib, tbat notbing 
appearen bere to be none bp tbe Company, fOl it fs; ani!, 
founb to be UPOIl tbeir Behalf, but not bp tbeir Command, 
cl bp anp [[tarrant of attomep ftom tbe Company; ann 
tbougb tbe ~loctol o~ attomep emplopen bp tbe Defen" 
nants; be not punttlJable tuitbin tbe Statute, pet tbofe tuba 
emplopen tbem are Hable to be fueb, fOl it is tbeft ~~O" 
Cecution, anll notbing from tbe Company appears tn the 
([afe, tbough tbe DefentJants; woulD tnfill to IJabe tbeit 
(!Charter founn in ha:c verba, onlp to opPler~ 11 poo: 
~an ; anD as to tbe atratJtng ll1ftb 3lnfitJel~, Clun tbeit 
being perpetui inimici, tbi£) tna~ laugben at bp bim; ann 
tlJ£ Court feemen to agree to it, fOl flatu fiJall tbep fie 
(onbertetl. if Q1:onberfatton ll1ttb tbem i~ not lawful, &c. 
Curia advifare vult; puis. 

r 'The Earl of' Banbary's Cafe; pUts. 

2. THE Earl of Banbury tun£) inbiffeb of jfelonp anb 
~urller, fo~ tbe Deatb of one Lawfon; anD be 

pleatJeD tbat King James the Firfi bp (Jis Letters Wlatents 
(teateb William Knowles, Vifcount Wa1lif'gford, Earl of 
Banbury, &c. wbiCb William ban 3llfue Edward anD Ni
cholas big ~Oll{;, &c. tbat Ed ward tlieD, flp Wbicb tbe 
'lirftle, iDignitp, &c. of Earl of Banbury befc£ntlen to 
Nicho]as ut fratri & h~redi of Edward, [witbout raping 
tbat Edward bien witbout 3ltTueJ ann that Nicholas ban 
1lfue tbe faib Earl biS @)on anti l1>eit, ann bietl, anti tbe 
~ftle tJefcenDrl) to bim, ann becaufe tbat be tuag not 
llamen as Earl of Banbury in tbe 3lnnmment, be plcatlen 
it tn Abatement of the 31ntJtrtment; to lt1bicb tbe King's 
Attorney replieb, ann tlJctuen tbe ~~oceening£i in tbe 
Haufe of Peers, &c. lipan whicb a IDemurrrr tna~ b~atn", 
but no 31oinb£t til Demurrer. QntJ tbe <!tafe being fo, 
it was maben fo~ tbe Ear), tbat tbep nllgbt amenD btEf 
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l}!)lea; fo~ being tnoHfcn} ann tbis remo1Jen fttto R. B. be 
pleaneD tOe ~atter fupra in Abatement of tOe Jll1nfct~ 
meht, &c. ann notn it tua.a obfetben, tbat be bin 110t plean 
in tbia ~Iea, tOat be tnaa an Earl tempore inquifitioniS 
capt. ann tber£fo~e tOe 3lnDHfment goon; tbougb be eouln 
not be trien per pais, fo~ be mirrOt be an Earl bp Defcent 
o~ ([teation after., ann tbetefo~e 'tfa no WIen in Abate
ment of tbe 31nDfctment, if be tuns:; not an Earl tempore 
inquifitionis capt. tbet' alfo moueZi tbat be mfgbt ffJew 
tbat Ed ward Oien \11itbout 3][ue; fo~ tbougb manp Forme· 
dons are ut fupra, pet tbep neaten lLea1Je to amcnn tbf.a 
alro. Dolben ann Byres incHnen tbat tbep might amenD, 
but the Attorney infillen econtra; to mbtcb Holt Chief 
Jufiice fato, that tbia woulD be but Circuity, fo~ if the!' 
ruled bim to plean to tbe J!nOictment, ann be be apporen, 
be migbt pican it tOen; Curia advifare vllit. &c. attn it 
being moUen again, Dolben ann Eyres rulen tbat tbe 
~Iea fi)tlU be amennen, ann tbe <lCafe of tbe Attorney 
Genera], and the Trinity Company in Sid. 58. ann otbee 
Ql:afea etten; but Holt Chief Ju!l:ice econtra., COl bert tOe 
Wlea ia in Warcbment, ann a Beco~n, ann tOep baue ilot 
gutbo~itp to amenn a JReco~n ; but in the otber Ql:afe~ 
tbe 1~lea ia in Waper, ann but a matront bp tbe tuhtcfJ 
a JReco~n ia mane; tbe!' aUo atlmittcn bfm ta 'Wail) . ~ 

pUIS. 

Du Bardele and Reynel and his Wife. 

3- AN Homine replegiando lnarJ lJlougbt again{f tOe 
Defennants (01 tbe [[life of the @Iainttff, anti 

-Elongat. returnen; tbe iDefennants bcfole tbe Return ap# 
peat ann enter a ll!llea hlitb the Filacer of Non ceperunt, 
but UPOll a ~i{fake a Capias in Withernam tua~ atuatn~ 
etl ; upon tnbtcb tbe Qtoutt was:; moUen fOl a Superfedeas, 
tIJ£ mhiel) Wit£) amarnen, fo~ tbe )F)ilttp migbt appear at 
tbe Return of tlJe Replegiare, ann plean at fapra; onn 
tben no Withernam ought to be atuarnen, onn tbe Ee$ 
turn of tOe Elongat. llJall not PlcJuotce ; fOl tbe ~bcritf 
cannot return Non cepit, fo~ tbhl moulD be agatntl tbe 
8uppofal of t[Je [[lrtt, but be ougbt to return the 130Dp, 
o~ rucb watter wbicb confiffs;; tnttb tbe [[ltft; but the 
ti!>l1ttp i£i CIt ILtbertp to traber(e tbe @>UPPOfill of tb& mrit, 

X x ono 
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anb ttp tbe geattct, anti tbf~ QJ:afe noes not biffrt from 
a Replevin fo~ ([attIe, ann F. N. B. i~ erp?cfg, ut [uprJ; 
ann tete tbe ~attp ~nUil1g appearen aun p!eanen brfo?e 
tbe Elongat. tetutl1£'O, fiJilH not be put to fInn 15 niI , ItO 
mo~e tban to gage DelU.l£totlce in a Replevin. 

f- 'The King and Tucker; puis. 

4· A [[{tit of <.!EttOl upon a Jiubgmcnt in High Trea-
fon, Firfr, ')Becnufe tbere ucincr niU£tfe tntlittrtl 

togetbcr, ann being allocuti, it wall not fatn feparatim, 
a~ it ougbt to be, fo~ tbeir W>lea~ mtlJbt be fcuetol tue 
one map picon Auterfoits acquit, anotber a l€'aroott, a 
tbit'b Non cu]p. ann m.Bnp Wl~ecenellts, ar; of tIJ£ Regi
cides, of Green, Berry ann Hill, tbe Earls of Effex ann 
Southampton, Afhton ann Grayham, &c.· were cttei), 
wbere tbe <.!Enttp is feparatim allocut. non allccatl1r, fo~ tHo' 
tbere p~£cellent~ ore fO, pet nmnp ~lecellent!S are otf)ettnffe ; 
ann tbougb Dolben fatn .it ougbt to be fO, pet Holt Chief 
Jufiice fatb, tblp. are feparatim alloctlt. feil. fecundl1lll 
fu:bjedam materiam, tfJelt £Dtfence~ being feberal. anotbct 
ClEtceptfou \lla~ taken to tt;e ]!ul1gment, tOe mbtcb iUDS, 
Quod corpora eorum & cujusque eorum in quatuor partes 
dividantur ; anti it i~ not fatll, Quod corpus l1triu rque in 
quatuor partes divid. ann fo bere tbrir tmo 13o'Ot£g are 
to be ll·ibillen into four ~attg onIp, lllbcte tbe tam Ol" 
lJafn~ tbat Meb of· tbetr 'WObteg be llillfOen into fout 
~attfj, ann tl)i11 in majorem terrorem & exemplurn; 
Dlro it ~~ not fallJ, tbat tbett @ecretfj Ojall be cut off ann 
burnt in tbeir [ltew, wbicb ill artotbrr I\!'llrt of t{Je J)un!J" 
ment, anti fo~ tbefe two <!f.tceptwn£i tbe ]ut'ilJmcnt ·WU£) 
tebet(en·; but after tbe Court an,utfro furtbct) nnb fa it 
temafllcn uuttetetmfnen; puis. 

4 l\Uddle-
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Middleton and Swain. 

5· SIR Hugh Middleton being Ceffen in Eee of ~bittP 
~bares tn tbe Jae\\l Bitler, anti batling a ~on bp 

tbe firft Venter, anD Anne, Hezekiah, anb niber(e otIJet 
([biln~en bp. a feconn [lenter, b1' bf~ [mill tJetlifen to biS 
fitle <!CbUn~el1 bp tbe feeond Venter, fi\Je 0bateS of tbe 
fatn atbtttp ~bates, ftil. to Hezekiah anti btS Il>eirs one 
~bare, nnn to Anne anti bet ll>eitS anotber ~bate, &c .. 
Provided, That if any of his raid younger Children die 
before they {baJI have attained his or her Age of TWeri
ty-one, or be married, that then the Share of fuch Child 
fo dying {hall go to the reft of his faid younger Chil· 
dren, Share and ,Share alike. Hezekiah tltes unmarrieD 
befolc ~l1lcntp·one, anti aftet Anne nfn1 betng marrieD; 
ann if tbe ~art lUbicb Anne ban of Hezekiah'S §Sbare 
aJan go to bet 3llI'ue, o~ to tbe Il>eir at fLatu, \\lag tbe 
ilue(fton; upon a fpedal [lerntCt, upon a feignen 31tfue, 
anti anjungen tn tbis <!Cafe, tbat tbe J;)art of Hezekiah'Jl 
~bare, mbtcb lUilfj in Anne aJau go to tbe Il)ctt, feil. 
to bet ')5~otbet of tbe Came [lenter, ann lUbole 15f.oOlJ~ 
attn not to tbe @bon anll l1>ett of @)fr Hugh Middleton 
[11' tbe fira [tenter ; fo~ tbe Court CafD, tbe (ltbilDlcn bp 
tbis De\Jtfe lUere ~eltanta in <!Common bp tbe [[1O~bJl 
Share and Share alike, tbe lUhfcb is tantamount ag equally 
divided between them; ann tbougb it tna~ fain tbat be ba= 
bing nelJtfetJ one @lbate to Hezekiah ann bts ll>etn1, b!, 
tJeutfing tbe ~bate of Hezekiab to biS otber ~bfln~elt, 
tbis is as tlrong as if be ban neuifen tt to tbem ann tOeti: 
JPeirs; non allocatur, fo~ bere Share fS to e):p~ers tbe 
t!I:binJJ lUbich be nebirctJ, ann not tbe Gluantitp of tbe 
QEftate ; ann tbOlllJb tt might be bis 31ntcttt tullS, tbat 
thep l1)oullJ babe it to them anll tbeir Il>efr~, pet t[)ep couln 
not collett rUC:b 31ntent out of tbe motbs of tbe rum; 
anlJ tbetefo~e witbout fufficient mo~ng, tbep lUouIlJ not 
l1ffinberit UJe Il>eir, tbe \t1btcb in tbis ~are witbout m,ue~ 
(lton is tbe elndt @lon bp tlJe feconn [tenter; ann fo 
gRUe Jjuogment fo: toe Defennant. 

x X :2 Morley 
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Morley and Vivian. 

6. ] N Debt upon an eDbligatfon, tbe {)efenbnnt pIenn" 
/ . ell, tbat tbe J1!)laintitT tuna a 1L11nllwniter in toe 
<!l:ulfom·lPoufe, tuotcb i£j an ~ffice tont concernS tbe Il\ing's 
Rebfnu£ ; anll tbllt it wag agreeb between tbrm, tbat 
tbr Wlaillttff tbouH.l tultbllltlW btmfelf from tbe cetecution 
of tbe . fa ill SOffier, to tbe31ntfnt tbnt a Deputation 
milJbt be matle to tbe DefenlJilut ; anti tbnt tberefD~e tbe 
iI)efenllant fnttetl tnto tbe fain SObHgation fo~ tbe Wap, 
ment of an annual @um, &c·. & petit judicium li actio, 
but lloes not fa!" & hoc parat. efr v.erificare; anll a gE'= 
neral Demurrer being joineD, an ce~ception tuas taken 
fOl tbiS JRearon; but non allocatur, fOl tbougb tbrte ate 
fome 15ook£j tbat Et hoc parat. eft verificare, &c. is @Jub= 
fiance, pet tbe later nutbolittes are econtra, fo~ tbe ~atc 
ter appears fo platnlp to tbe Court tuftbout fllcb cztonclt" 
lion, tbat It tfJ but Jfo!m; ann fa it tuaf) ruled. 

l' Lalnb and Archer. 

7·, A ~Antubo tuas polfetTen of a tterm fo~ ~eat~, 
ban 3!tfue Richard bla tilleff ~O", attn John bin 

(econ'tl ~011., anti nemfell tbe ~erm to Richard ann tbe 
J!>eftS of biS 150b!'; ann if be tries 111itbout !ltrue, lUling 
John, tben to John ann tbe Il)eir~ of bt!) ')J30tlp; Richard 
nitS tuitbout ]ffil£, libing John, ann if John aJall f]abe tt, 
nms 11)£ muetlioll upon a fprcfal <tierilHf. anti aftet it 
llms atgurtl bp @>erjeant Gold of tbe one );)att, anti Nor
tbey of tbe otbet; ann it bet"\J objeftell bp Northey tbat 
tOfte tuas a W'lolltfo, That if Richard died without Ierue, 
living his Mother, that then john (hall pay 100 1-. to J. S. 
tOnt tbiS Provifo lIfn not glue anp <!Efiate to John, but 
cnlpmane blm cbatgcable witf) tbe ~pnullt of tbe J 001. 

witD tn,bleb tbe QI;{fate of Richard Wag cbargrl.l; but tlJe 
~ffate of John tuculll uot be fo tDftr)out tbis Provifo, 
ilnn tDerefole tOe Provifo bag an ~lf£lf to tbis 19urpofe, 
l1llt to no otbcr; tbe Court bin not regarn it, I.mt fain 
tbi1, tuag fn (!fff£ct tlJe Came QI:afe tutU) tbe Duke of Nor
folk'~, ann fecmc'O to confirm tbe ~pintonp tn tDe Duke 

I of 
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of Norfolk'u ([are; ann tbat bere mall not an!, of tOe 
31nconbentencieu of lSerpetuitfeu, fOl tbe ~ffate lu not 
unalienable, but onl!' 'Duttnn one lLife, an'D tOfu upon a 
Cltontingenc!' mbtcg miglJt 'Determine lllttIJtn a Ifttle attme, 
if tbe ~nttp 'DieS; ann Holt Chief Juftice Cdin, tbat be 
neber fam tbe lRea(oll of tOore of ([ounrel mfth tOe Duke 
of Norfolk, ann altua~a lllaa of $)pfniol1 that ~l. Charles 
Howard ban n ffrong 'ltare of ft; ann Co be gabe lubg. 
ment COl tbore tuba claimen unnet John tOe poullget 15~o~ 
tber; Ilifi, &c. 

; Wharton and Line; puis '3:f- j 

8. U P 0 N a {pecial [lerl1ict in Trover tbe m.uellfoll 
lllag, ]f ~ttbeg of .flat, being {otun in i the 

<!L:ommon JF'ieln, are minutGe decima!, ann belong to the 
<I1tcat, wOo llla~ ennoweD de minutis decimis, Ol great 
il!:ttl)es, ann belong to tOe @atfon; anb it feenteD to 
Holt Chief Ju{tice, tbat tOf!, are lJrcat ~ttbeu, ann be" 
long to the ~atron, motco ate fotult tn the ([ommon 
.trteID, ann the!' are Cmall ~ttbeu woiCO are falUn til it 
earllen 01 [)Jcbarn ; ann be faiD, tbe };>Iace fiJaIl tleterl: 
mtne tbe i'l.uaUtp of tOe 'fil:itbeg, anll not tOe mature 
of tbe ~tng, COl '15ent1£t ann ~eafe tit it ®arllen ann 
£lD~Cbi1tn are fmall ~ttoeg, but in a ([ammon Jriclo are 
great (lCttbes; anb be efteD Hutton, Uvedale anD Uve
dale'S QI;a(e ; Dolben ann Eyres econtra, COl tbe!, tlJan be 
netermtn£lJ, not acco~'lling to toe ~Iace tnIJere toe!, groUJ, 
but acca~tJtntJ to tbe JElature of toe {lCbincr" ,anb tOetefo~e 
linum, & Co' ate dcco~Dtl1!J to tbe ~raJJe of OUt Realm 
email ~itbeg ; an'D fa it is fain bp Linwood tuba \U~gte 
tOlee fPuttb~en ~eat~ ago; ann Eyres ettell Moor 909-
ruled toere in Bedingfield'g Qtafe; tI)at if ILrm'll beretgfo~e 
fo tIHl tL'Ittb <1I:om, be foron mitf) @>afirol1, tuc!' llJ1111 be 
minutCE decim.e; ann be faiD tuat fome Qrtmea tOe <HiCill: 
b!, (!fn'Oo'mment t1)all babe fB:ttbe~ of '~lJingg, motcb ate 
not fmilll ~ttbe5. iHl of Ij)(lP ; an'll tbetefo~e it baa been 
ruled at tue Affizes, tlJat if a wan fOUl bta 11anll wHo 
([Iouer, ann make hia lE>lofit bp tue ~eetJ, tl]ia betrtlJ a 
®lftin, tbe [!>ilrfon {bnll baue ~itOc 0 f it ; but if be COil: 
bert it illto Il)ap onIp, ann make btg 11!>~ofit of tIle fpap, 
t{Jc <ll{Cilt beinrr cnt'lotuetJ of 'C[:itiJz9 of lj)ilP, fiJall bau~ 
it aa t1 fmall €ftbt. Curia advifare vult. 

Smith 
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J Smith and Ken1p. 

~. T Refpafs quare c1aufum fregit & intravit, & libe-
ram pi~cariam fuam pifcatus eft, & centum 

Trouts, &c. cepit~ &c. attlJ a [ltrlJiff tnt1~ fo~ tbe nt)lailt= 
tfff, attn moben ill grrell Of 3!ungUlent, tbat ~t£rpars 
110eg not Ite; fo! Liberam pifcariam f~ tantamount to 
comrnunen pifcariam ; ann tben it i~ like to tbe ~are of 
'Cll:refpafs ht il <Ztommol1, upon lDbfcb a <!Commoner cannot 
maintatn Trefpafs, but onlp an ACtion upon the Cafe, 
a~ is refoU.1cD In Robert Mary'~ <ll:afe, 9 Rep. ann tbat 
Hbera pifcaria is all one 1.1litb communis pifcaria, I lnft. 
122. tuas citcn; ann Uno iRefoluttouS in t0otnt, tbc one 
citen per Eyres Jufiice, in lDbtcb be was (If <!ColluCcl, ill 
il <!Cafe between Upjohn ann Dawkins, ann anotbet be .. 
tmeclt Peak ann Tuke, wbere tIJe <!tafe was; ut fupra, anti 
tbc @Iaintfff ncllee couIn babe 3!u'Ol3ment. fDn tbe otbet 
~i'oe it waJj Catn, tbat bcre tbe ~terpaC~ i~ allengcn ilt 
b!caking bi~ Qtlofe rallen D. anb titlJing in 1iberam pifca
riam fuam ibidem, tOe tubtcl) tllan be unllctfioOll bifl Cole 
anll feparate jfitl)£cp, fo: notbtl1tJ appearS econtra; Et 
pet Curiam libera pifcaria is; aU one tnitb feparalis pifca
ria, ann not Witb communis pifcaria, fo~ libera pifcaria 
fmpUe~ an J/ntereR, ann be mf~IJt plcan to an ACtion of 
Trefpafs fo~ fiallug in libera pifcaria fus, tuat it i~ Oi~ 
jfranittenemel1t .. tbe lUhicb be (ouIll not pleon, if it lDaSl 
onlp tit fbc JEloture of a ~ommol1; ann fOl tbi~ Holt 
ChIef J ufiice citen 46 E. 3· I I. ann in tfJC RegHl:er 95-
ilUn F. N. B. 88. G. H. tbere i~ 11 Writ of Trefpafs 
quare vi & armis Iiberam pi;cariam foam pifcatus efi, ann 
rucb a [atrit ill b~otl!Jbt 17 E. 4. 6. ann tbcrefo!c tue Re
glfier ann ~.1;1. B. being fo, .nun tIJe oln ')Book ~f E. g. 
agreeing tnltb It, tuc!' llin not trgartl tue ([aCes eitel), o~ 
I Inll. but galJe 3\ul'lgmcllt fo~ tbe ~latntiff; nifi. 

I 'The 
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~rhe King q;erfus Ching. 

to. A' N ]ntJictment fo~ tctafninlJ a eerllant wftbout 
" a 'Qi:efiimonial; Ulln it tloes not fiJeID tbat be 

f)ilC1 bren in ~£tbice bcfoJc; ann tt£refo~c qLHllljro. Het
ley 164. 

Anonyn1US . . 
I I. A<Ctfon upon tbe Cltofe upon 11 13i1l of ~.tcban!Je 

. D~uIDn bp J. S. upon J. B. attn accrpten b!, bUn 
papable to J. D. tubo enoo~rcn it to J. G. tuba cnno~[e£) 
It ollrr, ann an Slffion is bJougbt bp tile lail ~n'Oo~fee a~ 
rrflinff tbe fttrt (!!;lttto~ro~; ann Holt Chief J ufiice (dill 
!!Jat it tuell lap, fOl tbc 3lnno~£etJ1ent t~ quafi a new 15i11, 
ann a [[tarrant!' I1p tbe ~ntJoiret, tbilt tbe ~m tl)ulI be 
paitl, anll tbe I~att!' ba~ IJhJ lUbettp to b!lnn biS affton 
flg8tnff an!, Of tbe €ntJ(1~roa~, if tbg 'Will be t10t paitl b~ 
tf)e acceptol. . 

Pinchurft and Bell wood. 

12. F·' R.ror to tebctfe a Fine b~(ll.lgbt 1111 Pinchurf[, ann 
J nlhl lltber!J, an'\) tbf runt ab'ateti; upon tubtcb 

erro~ b~oUlJbt coram vobis per Pinchurfi., ann tbg Cftf]cr as 
QI:oufinS anti fJ)e·tt~ to tbe ([OJlUrO~, ann the otber tnouHl 
not p~orecute, tbe [ij]r{t i~ blougbt agatnfl: Bellwood, 
aun ttno otbcr~: Bellwood pfea'Or; a' Rcicafe" upon tul)tCb 
lfilte joineD, tDe orDer p{'€@~ in allatcmtnt upon wbtrb 
a IDemurrer; nnn tOe tbinl: plt,(l)ll Non-tenU're np(ftt 
\'rlbicb !.l iDrmutr£t ; anb t{)trJ b£tng atguel.1 !l!' Serjeant 
Pemberton, tfJC Qfrro~ amrrnfO' tDa~, tbfit tile G:(jmtrl}~ 
bietJ lifter tne Q!:onuf:Lmte, unn befo~e tbe leftt: of tbe 
VI.! rit of Covenant, tOe ttlOttb UHt~' aDmitteD to be (!fc.~ 
to? Secondly.]t ~r;(u r:nmtuen tl).nt tlJf }f~cleafe of one 
QIopurccner 'Ootfj not bat tr;e otbCt, fo~ there h1igfH~ ace 
ffllcral. Thirdly, ~It \lWEi nnmlttctJ, tuot tile §me mop 
be r£unfct1, il~ to one QJ:oparcener, ann affirmeO aa to 
t~e otb£t', ontl ttat tbetc mop be ~ummon~ anO €5Jeur" 

tiiner, 
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ranee., but bere tbe Wartfefl babing appeareD, after Gp" 
pearance,@)ummons anti ~ebcranee boes not ltc, 29 
Aff. 35. 29 E. 3· 17· 3 Cr. 468. but be boubtel1 tbat iHt 
tbe Wlenning fS, tbep coulb not be anmitteb to rcUerCe 
it ; but tbat tbe!, bab !Rigbt, anti be bopetl, tOat tOe 
Court tnoulb abmit a Repleader. 

Holt Chief Jufiice fa ttl, tbat olte of tbe Qtoparceners 
babing pleabeb b!, (!CObin, tbep mtgbt e~amine it ; anb if 
it be fouub fo, tbep mtgbt fet aline tbe telea, anti eiten,fo~ 
tbiS Dyer ltlbcre a ~an eouCeb an actton to be b~ougbt 
againn bfmfclf to temobe bimfelf from tOe Counter to 
tbe Fleet; but tbe Court fee men enclfnen to birelf a ltelD 
Writ of Error, anb tbat tOe erroneous Fine and Non
claim mouln not be a ')Bat; but Curia advifare Vult. 

Knight and Keech; intr. Mich. 4 Rot. 60. 

J 3. A Qttfon UPOll tbe Cafe upon an ~greement, tn lnbfcb 
tbe iDefenbant p~omtren to amgn all tbe ~~ofit~, 

Inbicb accrueb bp a dlopage ma~e bp a fSbip of tbe fittl 
!pusbanb'S of tbe [[(tfe of tbe Defenbant, to tbe W>lafn~ 
tiff, anb ~~eacb amgnell, tbat tbe iDefenl1ant non per
formavit agreamentum pr:rditt. 3ltfue upon tDi£t joineD, 
Bnn a dlerbiff anb 31ubgment in C. B. fo~ tbe nt>IaintitT; 
anb' Error upon tbts b~ougbt, becau(e tbe 13~eacb too ge~ 
heral., Bnll in certain, fOl be 'boes flat lljetn in tubat be bib 
hot petfo~m tbe ~gteemtnt, as be ougbt to no ; as in 
Covenant to repair, ~e ougbt to lljetu tbat tbe Il>oufe tuas 
befelftbe tn fucb anb fucb a nt>art, anti tOat tbe Defenbant 
lJall not repaireb it, anb to Cap tbat be ball not repaireiJ 
generally is not gOOD; non allocatur: .JrO~ Holt Chief 
J ufr. ann Eyres J ufr. faill, tf tbts bab been upon a Demurrer 
It ltloulb babe been gOOll, but it being after a Verditl: it 
fs beponb ilnuellfon ; fOl tbe nt>IailttitT woulb not (}abe IJun 
IDamagcs giben, if be ban not p~oben a goon 13~encb ; 
ann bere tbe agreement i~ angle., fcil. to amgn, (0 tbe 
Non.performance 19 tn tbe Non-affignment; anti it being 
negative, ann tn tbe tmto~ba of tbe agreement, tbe lUb!l'r 
"lent llla~ nffirmell. 3 H. 6. 8. 9 H. 6. 16. 

4 . Williams 
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Williams and Steadman. 

14· IN an ACtion of Debt upon a Bond upon Bottomry, 
&c. tbe iDefentmnt plealls tbat tbe @>bfp tuent ftom 

London to Barbadoes, fine deviatione, anll tbnt after fiJe 
returnell from Barbadoes towarllS London, anb in bee 
lReturn llJe tua~ loft in Voyagio pr<rdifl. tbe ~Iaintiff 
replies, anll tlJetu~ tbat tbe ~bip in bet Return \\lent 
from Barbadoes to Jamaica, anti tbat after a eta!' tbert, 
fiJe teturne'O ftom Jamaica towatbs; London, anD tuas loll 
beUueen Jamaica anD London, anti fo t1Jew~ a Deviation. 
&c. anti tbe IDefen'Oant te'ofnt.i anti fap£;, tbat fiJ£ tunG 
p~effetl into tbe King"s Service, anti Co compeUen to ao to 
Jamaica, tOe tubicb i~ tbe Deviation pleatlen bp tbc l1t>lain. 
tiff; abfque hoc, tbat aJe deviated after tbe being p~er, 
feb, &c. UPOll tubfcb tbe @Iatntfff l1CmUrreb; & per Cu
riam al1ju11netl fo~ tbe 19Iatnttff; fo~ Brfl:, tbe Bar of tbe 
IDefentlant not goon, forbe plean~, tbat tbe ~biP tuent 
from London to Barbadoes, acco~llfng to tbe ~ontJitton 
of tbe 160nb 11l1tbout Deviation; ann tOat in tbe iReturll 
ftom Barbadoes to London fi:Je tua~ loll in tbe dtopage 
ilfo~efaib, but noes not lbew without Deviation, fo~ the 
([;ontlftion (9 fo in e~p~ers [[10~1l~, anb be ougbt to llJCW 
exprefsly, tbat be ball pftfo~meb tbe mo~ns of tbe <lton. 
Ditton; ann tbougb it be faib in voyagio pr<rditt. anll it 
cannot be voyagium pra!diCl. if lbe batl deviated, anb fo 
it fS implied; pet Holt Chief Juftice faib, tbat to-plean 
Curb ~attet wbicb moulb be a w>erfo~mance of a Qtonllf~ 
bton bp Implication, is not fuftltfent; anti fo~ tbf~ be 
titelJ 1 Cr. 234. Tedcafile's QtaCe! Qlfo tn-tfJt~ <£aCe tbe 
lRejofnller is (II, fo~ firft it is a Departure ; fo~ tbe ~attCt 
of tbe JRejoinllet ougbt to babe been plealletl in toe Bar, 
anlJ be ougbt to babe tlJetun all bhl <!Cafe, toat aJe wa~ tn 
bet Beturn, anll tuas p~elTell, anll carrielJ to Jamaica, 
nntl tbat tn bet Return from Jamaica l1Je '\lJa£i loll; but 
luben be plealls ut fupra, tbfS if' not a full ~l1rlDer to tbe 
)Replication, fOJ be boes; not tl)etu, tbat tbe bfn not 11e" 
btate befole, but ol1l~ anfwers:; anb llJHns tbe "ccaUon 
of tbe Deviation to Jamaica, anll tbe 'Q!:raberfe i~ too 
narrow, anti 'DOffS not an(tuer to tbe tubole J&cpItcatton ; 

y y fo~ 
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ro~ tbe iDebiatfon to Jamaica i£4 onIp un <!E~cure, anti all 
tbat wbicb frs not ercufeb1 ougbt 'to be traberfetJ, tbe 
lDbicb irs not Dere, but onlp tbat non deviavit in bet )Re, 
tutn from Jamaica; anti tbougb an immaterinl . ~rabetre 
is aitlen upon a genetal Demurrer, pet an tn(tlffictent 
fltraberfe i~ not aiDen; per quod, &c. 

Hodges and Steward; 4ervant. 

IS· T HIS Qtafe tDa~ moben trgnin tbf~ ~erm, ' it 
being' an Action on the Cafe npoll a IJ6t11 of 

(!1;~cbanlJe papable to J. S. Ol 'Wearer; ann a Cufiom aI, 
iellg£lJ, tbat fncb a ')Sill ts amgnabfe, ann tbat tbe ~ns 
lJolfee migbt babe an Gttf.on; ann upon a Demurrer, per 
Curiam, tirft, a 13i11 ptl!'lible to J. s. ann 13eatet, it fs not 
i1mgnabl~, r01 no fuc&W>otuet is giben bp tbe flDl1ginal 
')Sill. Secondly" '15ut bere a Cufiom being allebgtb, tbe 
lUbicb fS confetfetl bp tbe Demurter; tbe mueftiol1 is, ff 
it map be amgnable bp Cuftom ; anti Holt Chief Jufl:ice 
reemetl to befitate at it, fo~ ff it be tl1atun papable to J. S. 
n~ 'Wearer, annft be affignd. to J. D. tuba is not tbe 
'j5earer, to tnbom tlJaU the ~one!, be pain f fo it feems 
tbat rucb it Cufiom is repugnant. Qutl in tbi~ <!tafe it 
lUas oftentimes fattl~ tbat an Indebitatus affumpfit boe~ 
not Ite upon a 'l5Ul of Ql;ttbange, as it ba£4 been fuleil 
in lHberfe qcart~, but agafnft a Dltltuer fo~ ([talue recttbft1, 
tbere it tnaullt fie; but tbts 'i1$ raJ tbe apparent <tontine:: 
rattan. Curia advifare vult. 

3lt being maben again at anotbet Dap, it ttJafJ alJjubg== 
ell fO~ tbe ~Iainttff, infomucb tbat tbt Cufiom lUas al· 
(etigeD, tbat tbe 15eaur milJbt enno~re, anll tbe (fnno~fee 
migbt babe an actton; tbe tnbicb being confetfen bp tbe 
i)emurter, the Court lIJalI take it to be (0, tbo' in .tract 
there is not fucb a Cufrom 3 tbi1$ tuas al1jUtlgf'tl, abfente 
Holt Chief J ufrice. 

I 

"MaRers 
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Mafiers and Ivfarriot. 

16. THE Jlaintiff' tJeclut££J upon a Colloquium de 
& concernent. a lPo~fe of tlJe Defenoant, ann 

that the [)efenOnnt bargainen ontJ foln tbe ll>o~re to tbe 
l\!)laintitf fo~ rigDt ®uineiH;, & quod tempore barganiza
tionis agreat. fuit, tUnt if the @latnttff putaret & exifl:i
marer toe fain ll>o~re not to be wOlth tight ®uinclul, tbat 
tIJ£n if tfJe 191afntiff DeHber t{Je fuiO ll>o~fe to R. B. to 
tue <rIfe of tOe DefenOant, tbot tbe fain R. B. llJaIl pap 
to tbe W'lafnttff eiJJbt \1l5uineag ; ann If tlJ e fafo R. B. nftl 
not pap, tl)at tbcn tbe [)efennant wouln pap upon De~ 
mann ; tbe l\Dlnintiff faps fJe bin not effeem tbe I!>o~re ttl 
lie \l)o~t(J etgbt ~uineas, ann nelttlerctl tbe fain lPo~re ta 
R. B. to tbe ilife 'of tUe iDefentlfll1t, ann tbat tbe fain 
R. B. ban not patn, &c. Non aITllmpfit pleatlell, anll a 
~erllfff ann 3JUl)rrmcnt fo~ tbe ·~Iaintiff in C. B. upon 
whicb a [[{cit of <!Etto~ ttHl£; blougiJt, ann tbe Q1;rrol af# 
fignell was, tbat tbe It:>laintiff lllletigetl tbilt R. B. tltD not 
pap, untl ilOfff not ftlP, tbat be tJemannen tbe ciJJut 
®uineiul of tbe DefenDant, ann tbat be 1litl not Pff!" 
fo~ tbe agreement iff entire, ann t~apmel1t bp R. B. o~ tfJC 
IDcfen'Oi1nt~ goon; ann tOo' R. B. IJa£) not paill, tbe [)c# 
Centlant forfitan bMl pain; alro be noes not llllel1lJe a .IRe" 
Queff, Dl1n tbe llt>apment f£; to be mane upon lRequeff; 
ann fo tbe JRequeft i~ @art of tue alJreemcnt, onn oug-bt 
to be fpectaUp aflenlJc'O, & f~pius requifit. not fuffictent ; 
Bntl tbo' it tung objeacn bp Levinz tbat bne bp tbe iRf.'# 
neltberp of toe JlJo~re, tbe l\!>laintiff tua£) entttlen to bt~ 
9J!}onep; OltO fa being a Dutp, tOe actionfS a fufficient 
IDemantl; non allocatur, COl tr)£ [)utp berr ill milDe b!, 
tOe alJtccment, ann it fJeinJJ mane bp tOe 9gtcemwt, it 
ougbt to be tlemnnnrll acco~nit1g to tbe agreement:, tIJe 
ml)ICfJ betrtlJ omtttetl, it ia not ailletl bp tbe ffiertJtct, 
ncco~nil1!J to tue £[)ptl1ton of Holt Chief Jufiice ann Eyres 
Jufiice; but Curia advifare vult; anb it being mOben 
ngoin tbe nett '(!term, tOe Court affirmetl tbe 3lunJJment, 
nnb tbe Chief J dtice filiD, tbat it mas an entire Q!on~ 
traCt, ann tv tlJe Rctleltberp of the ljJo~re, tOe eigbt ®utn£a!1 
became il IDutp; un'll being a IDutp p~ecenent, i1 Deman'll 
tuns not neceffilt'p. 

Yy 2 Barnet 
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Barnet and Tompkyns. 

17 -IN an gerion of ID£bt upon a ']3onn, tOe Defen-
bant after Oyer pfennB the Statute of Ufury, anll 

tI)flt It tuau upon an ufutiouu ([ontroH, &c. upon f!ellt .. 
lienee it appeiltCn, tbat tbe (ilitfe of tb£ I\3laintitf ufell 
to lentl fI@oncp to be puln bp. tue medt, anb tbat fiJe 
lent to tbe IDefennant 20 1. to be patti bp '0 s. bp tbe 
meek, ann one @)bfUfng anti @)iJpence bp tbe meek fOI 
3lntcreff; ann tbnt tbe tDefennattt pain t[le 3lntcreff, 
llll)fCb nmounten to 30 s. tuben toe geotle!, \Uaa lent, anll 
tbat tbe mife £Jtlffrn ann teceiucn it; anti upon tbfg 
<!ElliOence Holt Chief Jufiice tuleb it to be an ufurtou!t 
<!rontratt b1' toe fPuabann fuffictent to tJffcf)argc anb aUoiD 
toe i>bligatfon civiliter, tbo' not fufficfellt to cbarge toe 
IJ)tU3banb criminaliter; ann it lllaJl founn fo! tbe IDe
fentmnt. 

Morton and Withens. 

18. IN an Adion upon the Cafe b~ougbt aguinn @>ic 
Francis Withens Serjeant at Law, ann fJecetofo~e 

Jufiice of the King's Bench, fq~ marefj foib anll neHueretl 
1.11' tbe W>laintitf, to tbe [[life of tbe {)efennant; Non 
aifumpfit lUag pleonetl, anti upon tfje <!EbitJence it oppeat~ 
ttl, tf)at tbe Q:DOOtlg lUete @>iIber Jrring£ll ann Lace fa: 
il 1getticont anti @>i'Oe.faonle, anti tbat tbep lUcre allile .. 
Ifueten lUttbflt tfJe ([ompafll of four ~Ol1tfJS, ann toat 
toep ornounten to 94 1. llntl tbat J.\!)att of tbem tuere tle~ 
liurren to a QI:attier fo~ toe mife of tfJe iDefcnnant, flp 
ttc ID~nrt of Sl@~s. Rider, upon a lLetter of tbe [[tife 
to ~~a. Rider, ann tOtlt toe otoCt l~att tuere tleliberen 
upon a )Letter of toe Wtfe to tbe ~Iainttff; ann tbat 
tbefe )Laces lUcre tuo~n anti ufen bp tbe mife, ill t{}c 
<Ltieltl of tbe iDefenbant, ann tbat tfJe [(LUfe at tf)at ~tme 
Jilletl mitb tbe Defettilant tn tbe fame t1)oufe ;' fo~ tfJe [)e~ 
fenbant it lllafj infiilctl tbat long fi!:tme befo~e tfJe Deli. 
berp of tlJcfe ®OOilJl, tf)ere tullll a Difference bet\rleen 
bim antl bi~ [[life, anti tbattbep fo~ tbe epace of two 

:l o~ 
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o~ tlnre ~ears {Jan not 1t11£1J togctber, ann tbat tbe 
mife t1cclaren to tbe i)cfenbant tOnt fiJe tuouln cbar~e 
btm lUitb 500 I. in one 'fitetm, ann babe bfm in il ®ao I 
tn tbe I1c~t, anb aU tbis b£fo~e tIJe 'QDoona lUcre beliber
en; ann tbat fo~ man}? ~eata tbe [mife ban an !aUOtlb 
ilUte fo~ QI:Iot{Jes, fcil. 50 I. per Ann. ann no 'C!Ebinence 
tuas gill£tt tbat llJe ban anp ®ccafion to babe tbere 
CltlotVf5, (0 tbat tyep couln appear to be tl£cetrat~ ; anti tbe 
fame IDal' anotber action was trieD fo~ melbet ann (tiCs 
fuell of 3 1. per Yard, to tbe ([Jalue of 80 1. anb Treby 
Chief Jufiice bireHen, tbat if tbe 3lurp founn tbe iSlain
tiff innocent of tbe Ddign of tbe [mife to tutn tbe 
Il>U~banb, anb beIib£r£n tbe lacfS, &c. aa ®OObs fit fo~ 
tbe [[(ife; anb upon tbe 'ltretlit of tbe ll)u9banb, \t.iitb~ 
out ,JElotice of tbe Difference between tbem, that tbe 
JPusbantl lIJall be obllgeb to pap tbe JjDlaintfff, fo~ tt is 
@att of bis ~~omire of ~arrfage to feen anb C(Otb bet; 
anb tbo' aJe ban an QUlomanCt, tbiS waa feeret, ann of 
lnbicb tbe W>lafntiff bab not Jaotfce ; but If tbe ntliaintttf ban 
JaoUre of tbe Differences betmeen tbe l))u~banD ann 
«Ufe, ani) foln tbem onlp to enable tbe [mife to rutn tbe 
f!Ju~bal1lJ, tben tbe i)efentJant woulD not be cbargeable; 
anD tbougb tbe Jf)uabann be cbargeable betetofo~e, pet of .. 
ter fucb a folemn ~rtal, anD tbeir Diffetencea mane fa 
publftk, be belD, that tbe lj)usbanD tlJall not be cbacgt$ 
able; ann ltketlltfe if tbe ~Iainttff tuas not p~(b!, to tbeit 
IDtfftrences:;, but JJ£lttleren tbefe ®oona innocentl!'; !'£t 
tf tbe ®ool1S were not fu(table to tbe mualftp of tbe 
mife., tbe Defennant tlJoulD not be cbargeable; anb if 
l}!>art be onlp futtable, be tlJouln be cbargeb fOl tbat 
J~art onlp; upon tbiS Direction, tbe 31utp being of 
Q15entlcmen, founD lleneraUp fo~ tbe ~laintttf fOl bill 
lUbole Damages. 

Prigge 
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Prigge and Adams; puis. 

19· I N ~refpar£S of Sltrault, 13atter!', ann falfe 9lmp~f~ 
fonment ; tbe DefenDant jullifirn unDer i1 lung; 

nlent an'll CZf~ecution in tbe Court of Brifto], atf an IDf~ 
tieet of tbe Court; tbe );)Iainttff replies ann pleaJ)£$ tbe 
Statute of Will. & Mar. fo~ eletting a Court of Confd
ence fo~ 1Iielief of tbe poo~ 31nbabitants of Brill:ol tn 
9ttion£f of Debt, &c. unner 40 s. ann p~oceen£$ ann fiJewS 
that tbe fame ~errons who ate 3lungea of the Court of 
Record, are 31uDge~ of tbe new Court, &c. but be noes 
not fiJelD, tbat tbe 31unge.G o~ 1\t>laintiff tbere bab Jaotice 
(If tbe ACt, o~ tbat the iDefenDant tuas; an 31nhabitant Of 
Briftol; anb upon a Demurrer Holt Chief Jufiice faiD, 
tba' it be a p~i\late 9H of lSatliamcnt, of IDbfcb tbe Courts 
here cannot take laotice, lDitbout tt'll being plea'OelJ ; pet 
as; to Briftol it is; become Lex loci, anb all' ~atttea COt1~ 
cerneb tbere, ougbt to take .!aoUce of it, 89 tbe 13p~ 
)Laws; of a CZI:o~po~ation, tbep are mOle p~i\latc tban fucb 
I1n get of @arltament ; but if an!, ~t1n come!) into a 
(lCo~po~atton, be ougbt to take cztoltufance of tbefr lOp
lLaw9 at bia @ertl; ann tbetefo~e be tbougbt tbat tue 
Judges of the Court of Record of BriOol ougbt to take 
~ottce of tbe ACt fo~ eteHing tbe Court of Confcience, 
fo~ after a (l1Ctbftt bolD map it be pleaDeb f to hlbfcb it 
\ua!; fain, bp @)ulJgetlton UpOll tbe tRoll; to tubtcb Holt 
faib, ann if tbe ~atter be ttabetfetJ, holD tl)all it be tti:: 
ebf ad quod non fuit refponfum; ann be fatb, tlJe ACt 
makc~ a Jaullitp of tbeir J.I!)~occenfngg, fo that tbe IDe~ 
fenbant mfgbt babe fucb an g(tton agatntl a J.l!)lainttff, 
tubo p~oeeeDll agatnfi the Act; but be beIb cleatll', tbat 
111.1 to tbe [)fficer, be fiJall be acquttteb; an'll be etteD Tur
ner ann FeJgate's; <!tafe; but infomucb, tIJat it 'lDa~ ob~ 
jetteD, tbat It noell not appear tbat tbe iDefenDant tbere 
tuall an 3lttbabitant of BrinoI; ann tbottglJ tbe ~laintttf 
migbt take C[onurance of tbe 1):)lace of big CltOlltraH, pet 
be migbt not take cztollufallce IDbcte tbe i)efel1'Oant inUa: 
btteo ; fo~ tbf~ Curia -I advifare vult. 

Davis 
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.. Davis and Speed; intr. Mich. 4 Will. & Mar. 

20. U PO N a fpeefal mernict tbe <!tafe lUa~, Horn 
'. ma~ Cetten of tbe lLanos in mfgbt of bfS mife ; 

tbe fpuabnnl1 anti alife join ill a Jfht£., anti Declare the 
([1f£11 to tbe Il)eirs ~ale 06 tbe 130tlp of tbe Il)Habann 
upon tf)e [[life £ngenn~en, Rrmatntlcr to tbe rigbt Ij)cttS 
of tbe Jl)uabantl ; tbep babe 3ltrue a ~on lDbo nice lUitbout 
3ltru£, &c. anti if tbe ILrffo~ of the W>fnintHf, Wbll tuas 
tigbt flJeir of tf}e J!)usbantl, o~ tbt Defenbant tubo t'llau 
flleit to tbe [mife, llJaU babe tbe lLanb, lUa~ tbe Ql]e(Hon; 
anti it tu'aa aDjuDgeD agatntl tbe 1}tl1atntitT, nifi, &c. fo~ 
bert tbe lLimitation to tbe rfgbt Jf>efr~ of tbe f!>U~bal1b, 
after tbe iDeatb of tbe fk>u6bantl blitbout 3lfiilC, fa (ueb a 
fp~il1JJtnJJ mee, tubfcb tbe ILaw \11tu not allom o~ e~peif, 
acca~ntng to tbe Qtafe of Pell ann Brown, 2 Cr. 290. but 
if tbts ban been to tbe Jl)etr~ wale of tbe ')5onp of tbe 
Jl)u~balttJ, it migbt babe been gooD, anti tbe Jf£e llJan re:: 
fult to tbe [[life tn tbe Interim~ ann it tl)all be goon aa 
a rp~ingil1g mfe to take <.U;{feff aftet tbe ~tptration of 
troa lLibea in effe, tbe \\1btcb map be goon bp tbe mule 
of lLatu; fo~ a ®an map make a jfeoffment fn Fee to 
tbe [lfe of tbe fpeir~ ~ale of bts 13onp, ann tbe Jfce 
llJaIl be tn bim in tbe Interim; anti tbo' bp Northey in 
tbbt <!Cafe, Cucb dire mfgbt babe been goon bp ma!, of 
Covenant, wbete tbe [lfe at(fe~ out of tbe <.U;(fate of tbe 
<!Cobenantol, anD no ~taltrmutation of @otfetTion, aa in 
tbe <!Cafe of Pibus ann Mitford; !Jet per Curiam, it ts 
mo~e Difficult in <[are of a CZCobenant, tban in tbe (!tare 
of a .feoffment; ann tbe i)pil1ton of Keyling ann Twif· 
den in tbe (ltafe of Snow ann Cutler tuaa mentlonel1 bp 
Holt ann Dolben ; tbe tuf)lCb waa, U)nt tbe iDebife tbere 
hta£i llOOO, becaufe tl)e iDebfro~ btmrelf took Jaotiee, tbat 
tbe [[Hfe batl lln <.U;(fate fo~ JLife, fa it ougbt of Jaec£m~ 
t!' to operate in futuro. 

ann tbta '{!Cerm 3lutJllment per Curiam lnall gfben fo~ 
tbe IDefcnnllnt, f01 tIle JLimitatlon to t(Je [lfe of tbt 
{l)eirs ~ale of tbe '1Bonp of tbe fPutjbann, &c. is boitJ ; 
ann per Holt Chief Jultice, tbi~ <ZJ:afe fa fo rulen tn 1 Rep. 
J 35. anti nlro in the Earl of Bedford'~ ([are tbere, 130. but 

be 
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tbe faiD if a JLeafc be mane to A. fo~ ILife, )Rrmafn'Oet to 
bbc tfgbt {peitS of B. tOis i~ a noolJ Remainl1et; if B. 
btcG befo~e A. becaufe a particuIot <!Effate to ruppo~t it; 
cut if A. bi£9 in tbe lLife of B. tue )RcmaitltJct botO, be~ 
Haufe tbere H; no JPetfon to take it, anD no particular <f~ 
toate to fuppo~t it! 3lf a ~an coUenants to (fanl1 ffffetl 
to tbe [lee of J. S. ann tis {peirs aftet tbe iDentb of 
J. D. be continuea feffen in free, ann no c£ffate nUeteb 
DUting tbe ILife of J. D. anb if tbe <lCoUenallto~ bteS1, tbis 
llJaU l1efcenb to bf~ ij)eir; but if be (OUenants to ffattn 
(£f£en to tbe dlfe to tbe ij)etrs ~ale of bts 150bp, becaure 
tbat no Dereettt map be to tbe fpetr aftet bt~ Deatb, 
tOe )Lam raifes an <!Effnte to btm bp ]Implication, anb be 
boes not remain (eifeD tn jfee During tOe Life, but biG 
creffate is immeDiateI!' put into an Qfffatc#tail, acco~ning to 
Pibus anlJ Mitford's ~afe: 13ut tn tbe (tafe at 13at, tbere 
fs an e.rp~er9 limitation to tbe @attp, anD tbftefo~e there 
fiJaU be no dUe b!, 3lmpltcatton, anb fa tOe d1fe to tbe f1)eirG 
~ale of tbe ')Bon!, of tbe {pus;bann 1101b; anb aa tbe firff 
mfe i~ \laiD, fo t~ tbe ~econn alCo ; fOl tbo' a ®an map If., 
mit a future [lfe UPOll a QJ:ontingent aftet il Dectb witU:: 
out 3ltfue, wttbtn tbe QJ:ompar~ of a life, aa in Pell ann 
Brown'~ ~afe 290. pet a future dUe to take (!fffect ilftrr 
a Veatu witbout 3ltfue generally, ill fa remote a @ombt:: 
Ift!', tbat tbe law will ttot abmit of it; ann tberefo~e 
it being bete limften after tue IDcatb of tbe lB us;balln 
bJitbout g,ffilC, ann tbfte not being an!, <!Efiate to ruppo~t 
it~ [fo~ if it {Jan bcen to tbe jpllf5bantJ, anb tbe {peirg 
~alea of bi9 13otJ!', JRemainbEt to ;tbe rtllut l1>efr~ of tOe 
iPu~banb, it ban been goob witbout IDuefifon] it tr; a fu:: 
ture dUe to take Qftfect upon (ucb a remote Wombtlitp, 
il9 tbe )Law tutu not allow; fOl tubicb llulllJment tuar; gt. 
ben fo~ tbc t'>efenbant. 

I Term. 
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J- Peter and COlnpton. 

I. THE (lueHion upon a ~tial befo~e Holt Chief.' 
J ufiice at Nifi prius in an ~ttton upon tOe 
<!tafe, upon an agreement, in which the De
fendant promifed for one Guinea, to give the 

Plaintiff fa many at the Day of his Marriage, was, if 
rUth agreement ougbt to be in mtlting', fo~ tbe \l)J)otttolJe 
nil) not f)appen witbtn a t0ear! ttbe Chief J ufrice an: 
bireD tnttb alt tbe ~ubgrs, al1t1 b!, tOe great ®ptuton 
(fo~ tbctc tuag Diberfitp of £iDpinion, attn bilS own tuag 
econtra) \tlbete tlJe agreement ilS to be perfolmen upon a 
([ontmgcnt, ann it tlOCg not appear witbtn tbe agreel! 
nlfnt, U]flt it i£S to be petfo~men aftet toe t@ear, tbere a 
1I10tt in [[{ttting t£s not nccetfar!" fO! tbe c&ontingellt 
might bappen tuitbin tue t0ear; but \lJbere it appears 
lJp t{Je wbole ~enOUt of tbe 2Igreement, tbat it t~ to be 
p~tfo~men after tbc ~eat, tbttc a .mote t~ ncceffarp; 
otberltHCe not. 

Zz DutcheJs 
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Dutchifs of Grafton t'{}er:fus Holt. 
~, , ~ 

2. T HIS tua~ an am~e fot tbe SDffice of Q!bief Cllerk 
of tbe lLtfttlJ in R. B. ad irrotuland. ~Iea~ b£# 

fo~e tbe llttna, llacant bp tbe il)catb of 45ft Robert Hen
ley, in tubtcb Ie tenant fuit mife,per eft, John Holt Chief 
Jufiice; anll upon a f$tfal at ')6at, tbe Demaritlant maDe 
~ttle bp a W>atent granten to Bridgman anti bi~ I!>etrs, 
l1!lt~ng. tbe . J4{~efJ pL Henry.Earl.~qf Arlington, Henry 
Duke ot Grafton, anll Ifahel biG mife, to commence ar:: 
ter tbe Deatb, &c. of Sit Robert Henley, qui fl1it Jegi
timo modo confi!tu~e d_~in,s ~e ~i~ 0f!i~e ; . tOe QI:ounfel fo~ 
tbe Defentlant llJ£welJ, tOat in tbe JElature of tOe 'QrOiltg, 
tbtu SlDftlce f~ grantable bp tbe Chief jufiice, fOl tOfU 
i)ffite of irirolfing tbe @Ieas of tb'e I1\fltg fil tots QtOUtt, 
f~ an eDffice wbicb b'a~ tbt Clait of malting tbe mrit~t 
anti 1JTt1wfiqJ tfje 1Reco~lT~ untler tf]e Chief J ufiice; anti 
all Ulrt1g of Certiorari ate titrtlfttl to tbc Chief Junice, 
anll bE t~ tCJ tettfrp tbim, anti tbet'er~e f1e ougbt to ~l11J1e 
tb~ D1flftKal of tb-e IDffice, in ti1{Jfc& tbep ate kept; anti 
tfJ'tl' p~6t1utdl !\etoatl£S fOl 2 ~6 ~'tat~ anti mo~e, Ill' Itlbf·tb 
it l1Pp'eatcD, tbat tb'c Chief j ufiice fo~ an tbat ~ime (Jali 
l1ifpOftl1 Of this:; ~ffic£ ; anb iit aU tbe ~limtl1 lubich tbep 
fran tnatt~, tbtte lllere tbtfe mO~'bJ, Cui de jure pertitiet 
Officihm pr~dlCl:. dare & difponere cuicudque placuerit du
rante bf~ beiifg Chief ju{Hce; anti no ]nthll1Ce can be 
g.nn~i1, tbat tbh~ i'mce wag elltr gillett tip tbe mini\', ann 
enjo!"etl Uttl.ler rutb a ~atellt. 

£lDn tbt otb'ct @>itle tbep fiJctuel1 It €1)tatnte in T 5 E. 3. 
fn wblclJ it tual1 fain, tOat it beIo'ltgG to tbe ILttl1g to 
nifpofe of the i'ffic£s of ComptrolIer, ann of Chief 
Clerk of C. B. anti R. B. tbat tbhl @>tatute wag tleClatil
toal' of tlJe ancient !La\tl ; anb that bp tbis ~tatute tlJe 
~~ercriptton fo~ the Chief jufrice to nifpofe of tbis eDf~ 
fiee betttg lnterruptel1, tlJe l\!l~£cenent~ the,., PlOllUce tum 
not gibe bim a lRllJbt agnintl tbe min(\'; anb tlJounb tlJe 
@>tatutewas rcpealf'O witbin tUlO ~ears after tf)e ~aMt1lJ 
of it, pet tlJe 10~efctiptfoll betnlJ intertuptel1 bp tbe ~tll. 
tute, if tbe ®ffice be not intil1ent to tlJe gDffice of Chief 
J uftice, to be tJtfpofeti of, be cannot Obtain fl t1\ilJbt to it 

4 ~ 
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bp mrogc; ann It t~ plain t(Jat tbe IDffice of <[f)tef 
<[ferk tn t!Je ([ontt of R. B. ig tn tbe ~tatute afo~efain 
tJifpofable bp toc Jlting; ann upon tbf~ toep p~apen toe 
IDpinton of t[)C <!Court, bzfo~e toe!' P!oceetletJ to lJlUe fur:: 
tber Q];ufoence: anD tbe COllrt nemannen, if toep bnn 
not an!, futtlJet (!fUf'oence, ann fatn, tl)at it tna~ not toe 
l~~actt(e to mobe fl W>0int, anll Demann toe iiDpinlon of 
tlJe ([:OUtt, but tn!)ca tbe~ babe giben aU ti)eit c&uil1ence, 
tben tbep wouIn gtUe tbeit flDpinion ; anti tbep were aakeil 
b!, tbe Court, if tbe!' COUItI p~o'Ouce an!, Jlnffilnce. toat 
after tbig ~tatute, tbe mtng ban ~tuen tofa ®ffice of 
<!tbief c!lerk ad irrotuland. &c. but tbe!, conIn not p~a" 
ntlce anp. 

i'n tbe otbet 1J!)art it wag nnfwerclY, tbat tbe <!totef <!Cieek 
fa ~ft Slmuel Afhy, anti that tbe @>tatutc innenn~ bim, 
onlY not tlJe fJDffice in ID.uefffon, fO~ be fs tbe <ltbief \!Clerk, 
ann bal1 ~~eceDence of tbe £iDfficer in muetlton ; ann tbe 
IDfficer tn £llluellioll fa not QJ:bicf ([Ietit 6mpliciter, but fe
cundum-- quid, ad irrotllland. placita coram Nobis, anti 
bag fift!' o~ I1rt!' fubaltern QJ:letkg, of tubicb be i~ tOe 
<[btef, but he ig not t{Je Qtbfef ([Ierk of R. B. to wbicb 
it \naG ollfwcretl, t[Jat @lie Samuel A{hy 19 not calleta Ca
pitaIis Clericus, but Coronator Domi ni Regis, & Attorna
tus Domini Regis ad pro[eqllend. & defendend' pro Domi
no Rege, ann no ~an is callen Capitalis Clericus, but 
tbe tDfficet tn £nuellfon ; upon tnbfcb tbe [)pinton of the 
Court being nemanneo, tbc!, faiD, tbat neit{Jec @)ir Sa
muel AChy 1 no~ the flDfficet in iluetlion are p~ccifeIp tnftb" 
in tlJe mo~n£s of tbe ~tatute; fo~ ~tt Samuel Afhy, 
tlJougb be is tbe ([bief (!Clerk, lEi not callen t{Je ~IJief 
<ltlerlt, anll t[JC otbce is not calleD toe Ql:bief QLlerk of 
R. B. but ad irrotnlandum, &c. anti tberefo~e nettbcr of 
tOrCe IDfficet~ being witbtn tbe [[lo~na, t[)ep ougtJt to Ct
pountl t[)e ~eanillg of tbefe [[lo~n~ bp tbe mrarr£ aftee 
tlJe sneaking of tbe @)tatute, an'll tbep cannot ll)e\tl anp 
JJt)leCel1ent \1ibere tbhl i"ffice in i!lueffion ban been gluCll 
bp tbe Jlting; but tbe IDffice tnbfcb @)tr Samuel Alhy {Jas, 
waa al ~aps aftet tbe €>tatute nJpofen of bp tlJe mtn!J .. 
ann tberefo~e it llJ.l1l be taken ann intenll£n, tbat tbhl lUllS 
tbe IDffice meant bp tbe @tatutl', ann tbetefo~e tlJCP {JilUe 
flOt mane anp ~itIe fo~ tlJe t)emannant, anti f)e ougbt 
ta be c"llen ; but it tua~ fatn bp tbe ~ounreI tOnt it tnils1 
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mo?e p~opi?r fo~ the lurp, anll (0 tbe Court llfreaen tbe 
lurp, ann tbep faunll fo~ tye flCenant, anll tbat tbe !li)f~ 
fiee of @)ir Samuel Afhy tna~ tbe aDffice blUnteD bp tbe 
Statute of E. 3. ann not tbe IDffice of Qrbirr qrlerk ad 
plaeita irrotuland. upon mi)leb tlJe Clrounfel of tbe !)e= 
manDant at anotf)et Dap Offftfll a Bill of Exceptions, 
nnn gabe fOllRCflfolt, tbtU tbe <!fJPofitfon of tbi~ ~ta. 
tute bJa~ n ®atter in lam, aHn tbat tbe Court' ougut to 
babe g-fbrn tvett ]ungmrl1t in it, Dntl not to bane rent it 
to a j:urp, ann tbat tbb,; tIH1~ not p~opet fOl a lutp ; to 
lnbicb tbe Court flttftnercn tbat tbf!l gane tbde ~pinfon 
ut fupra, ann nlleD tbnt tbe @Iainttff ougbt to be calleD, 
flub tbilt tI)E'1l it \tIOS fain to be mo~e p~op('r fo~ tbe 1ml' ; 
ann tvat upon tbi~ at tUfic ]infinnee, tbe lurl' tuag (bargeD, 
ctbnwifc t IJc DrmnniJant ban been caUEb; anb tbcrefole 
tOrp tcfuffO tbe Bill of Exceptions, ann foib tbat if tb£!, 
n~alrn it, tbcp fiJouIn aclmowirtl!Jc untlct tbrit ~rals, tbat 
tbrp [Jab obet:tuIell tbcir <!frcl'Ption, where tucl' ouet-rUIED 
nor{Jing, \tIfJfcb woulD be falfe; ann tlJep filouln be (on= 
(Iu'Oen bp it, fo~ tbcp mouln opt)' be calleD to anftuer, if 
tl)o[e ate tbeft ~eafa ; but U)tP il]ouln not be nl1mitte'O to 
Den!, il11P ~btng containrl) in tlJe 15 iII , fllln tbt~ tua9 tbe 
iRenfon gillett bp tbem nil, feil. Dolben, Gregory ann 
Eyres; but none of tbem cbjrttelJ) tbnt a Bill of Excep
tions btb not lie in tbf~ ([ourt • 

. + Wharton and Line; dec-vant. '3; / 

3· f"'r HIS <!rafe brtnlJ mObelJ no-afn in tbe tlbfence of 
Holt Chief JLJl1:ice, it wilaal1ju'OgcIl bp Dolbeo, 

Gregory fmIl Eyres clratIp, ttat in tuts ([afe, 1lJI)cre it 
tuu~ fetlnn, tbat 'Q.t\tlentp:fir £ etr!) onIp tn a )j3 at flu, 
iubtcu c(lnfiff~ of 1200, bring fown ~p frbrtal WerfoltG 
tu;tb jflfl~, it \nl£) tl fmall '([ttue, a!1~ tbel' faill U)at mi
nurx deeim:£ fi)an be conllrurll a(cl1~ntl1lJ to tbe mature 
of UJC m::l)tng, tUro not of tl)e llDloce \tI[J£re it b, foum; 
fo~ if n ®an conberta Qroble mto 19afiute, thougb tbe 
~atron IJfl~tbe 'QLttbe of ®~a!lt, pct t(Je dliear fiJillt balle 
tbc 'Qtitbe of SWtllt flnb ~hfrfe ; ants tbO' in fomc J;llaCf1t 
tbe l~arron ba~ ~ftbe~ of Il)opa, &c. \Dbtco i~ n fmal! 
11Cttbe ; it tua~ fat'o b!, Eyres tbat tbi~ watl cffabHllJetJ bp 
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dlfagc ; ml'O n~ to tOe IDbjrcflon tnbfcb tuall tl1tllle~ tbilt 
it a)al( be a fmoll ~ttbe ruben it fa fOUln ttl fman 19,1t= 
tela; altO ([Jut if a IJtcat mUllntft!' of ILantJfj be foum 
wHo a ~(Jtng tu{)fc!) ia a fmali ~ttIJe, t[Jllt tben tota llJJU 
become a gteatQCttiJc, b!, )Renfon of ita £lIluantftp; toe 
Court tltlfW£t£lI U)Qt tlJi~ ia flot in tbe <.!l:nfe bete, fo~ 
(Jete but t'nJciltp.fir acre£s ate founn to be fOhm, tnbcn tlJC 
t9m:(ll.J (onuffs of 1200. ann tbefe ttnentp=fit Qcreu map 
be fomn bp fo~t!' felJeral ~errona, one ~al1 map fom 
balf an acre, anti onotbrt a letfer l13art, aa map' be fee", 
n little JF)art £It toe ~nt1 of a lLantl in tOe CZJ:ammoll 
jfieltJs frequentl!' ; but moen tbe greater ~art of n llt'tl= 
tillJ is fomn ttJitb jflar, tfJelt toep wouIn confiner, if it 
llJall be great o~ fmuil atitbe$ t[Jert, o~ not; but to fdp 
tuat a flCbtng fg [miiU '(,[.itbe if fa ,1111 tn an IDJcbatlJ, 
nutl great '([itf)C if [OIDO in a Q.l:ommon jfieltI, tu~tc[) map 
be on tOe otOce ~roe of tbe fOet'lgf, fa a ficange IDpt:: 
nton; anti tberefo~e tOc!' tbougbt it mo~e eeafonable to 
bolO toat to be a (mali ~ftbe, mOtto bag been [a ae: 
countetJ, 013 Ilat oila been aeco~ntng to Linwood, (tubtcb 
tn tbe beff autbo~ tbat me bnue) tban to boln it to be 
great Ol fmali, n(eo~ning to tIle W>lnce tubere it 1£S fatun, 
o~ tbe £lIltwutftp, tubtco i!l fo uncertain, tbnt tOe lLutu 
cannot t1etermine wbat tum make a greater 'Qrftbe, o~ 
tubat tum ntl{\!~ il [nuHer Ql:ttIJe; anD fa tbep JJilue tfJcit; 
]uogment fo~ t~e Defentrt1nt, !bat it ma~ a emall ~ftbe. 

Jones and Afhurt. 

4· UP 0 N il ~rfal at Guidhall befo~e Holt Chief Ju-
fiice, upon Q];uinenee tbe <[afe tullS, an a.-tian of 

Trover fo~ nitJetfe ®oo'tl.G tuas b~ougbt aga£nff tI)e Defen~ 
nant, being Sheriff of London bp tf]e )plaintlff, being 
tlJC ~Oll of Jones wuo tua!l erecuten fo~ l~obbet!, anD 
13ul:glarp ; ann vein(\' in Newgate, ann I)h1 ®ooo,G' be!n~ 
feifen bp toe DefenDant, be mane a 15tU of 0ale of tbe 
QDootJa mentLnctJ in tbe Declaration, to tbe latent to 
nmke 19~Obmon fo? tbe ~Iatl1tfff bring bta ~on; ann bp 
Holt Chief Jllltice tfJe 15m mas ruleo frauoulent, fo~ 
tboug[) tl ~i1ie bona fide, anti fo~ tl llaluable Q.Cot1finera~ 
tion bun been goon, becaufe tbe t9artp OttO a ~lopert!' tn 
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tbe ®oon~ till ([Oltbictfon, ann ougbt to be reafonabl!, 
fullatnen out of tbem; pct furb a <lConbepance aa tbiS 
cannot be tntennetJ to an!, otbet 113utpofe tbnn to p~ebent 
a fo~fefture, ann neftaub tbe )1\tng; ann Holt Chief Ja
ftice farO, tIJat tbere was a graun at ([ammon lLaID, as 
in Curb a ([afe aa bere; ann tboulJb tbi~ 15m wouln not 
be ftaunulent againff a fubfequent'boluntarp Dtfpofaf, per 
Jones, ptt \nbcn be i~ conbtcten fo~ a .fact befo~e tbe 
eale, tbi£) mall relate, ann aboin tue §5)ale, anti no 
<ltountenance ougbt to be giben to fucb a ([ontrfbance as 
tbi~, wbere a ~all bas gain en all {lfffate to a confit1era" 
ble malue bp )Robberp; anti tuben be ia tIeteffet1, be wouln 
gibe tbts to biS l\Dolletit!'; ann tbe l131atlttttf wa~ non
fuit. 

2 Term. 
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The King and St. John's College in Cambridge; 
puis. 

1. A Mandamus beittg grante'b, ann bfre!e'b to tbe 
. '. W~efintnt anb §eUotD~ Collegii Sti. }ooa.OniS, 

> .' &e. in Cambridge, reciting tbat ill.' tbe act 
. . of I Will. & Mar. tbe ~~tfi8ent anll jfellotD$$ 

eUlJbt to take tbE £Datb!1 of eUPlemac.p anD QUegtance, 
&c. injoineD bp tbt SIH t11ftbin CUcb 11 '€fme, Ste. ann tbat 
~ibrtfe jfellotnS1~ feil. A. B. C. &e. ban not taken tbe 
~atbf), b~ tuI)fcb tbeit JrellotDtbt1l9 betame \loin; but pet 
tbcp continueb anb tefil1t1't ttlltbtn tI)E QCollege, ann rt~ 
ce{ben tbe W~ofits anb 15enefit of tbdt jf'cUotutf.Jfps, fieut 
informamur, &e. upon ml)icb tb~ Jl\tltg anlJ eQ;ueen com, 
mantJe'O tbem to put tbefe jfenotu~ out of tbe <ltoUege, 
& qualiter hoc breve fuit execut', &c. upon tnbfcb Pember
ton ann Levinz of Qtounfel mttb tbe <!I:oUclJe came anD 
PlapctJ, t{Jat tbe <!I:ourt mouln vacate tl)e melt, quia im;;' 
provide, fo~ bere i£S a peremptory Mandamus grantetJ at 
lira, wltbout gibing tbe ~ntt!' Itraue to be beattJ, o~ to 
make a JRetutn, fo~ tbts is a peremptory Mandamtls, 
witbout vel caufam nobis fignifices, or fi ita eft ; ann to 
fuel) Mandamus tbrp couln not make nnl.' lReturn, "but 
ougl)t to obep tbe mElrft. ann put tbem ont, tbougb tbr.p 
ban taken [)atbS; anlJ tberefo~e the!, p~op£n tbat the 
Conrt wouln not compel them to make n Return to tbi£s 
Writ, fo~ it wouln be l1 qI:otltempt to make anp Return, 
nifi tbE!' gabc [)be'lliel1ce to tfJe [alrtt; to wbicb it was 
anftuttEtJ bp tbe Conrt, tbat tbep milJbt make .a BetUtll 
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to tbe mrtt, att'tl anftuet to tbe ~unrrf{fiol1S of tbe 
Writ tueU enouglJ, if tIJep be falCe; anD tbat tbis fs flot 
a peremptou? Mandamus babtllg tbe mlo~nf) ficut informa
mUf ; but Holt Chief Jufiice faitl to tbe <!tounfel, return 
tbe Writ, Dntl tub en it is of Reco~'tI bcfolc U5$, tbcn me 
can jutlge of ft, anti tIJe (lftception map be faben to pou, 
tuben tbe Beturn ts mane; bl#t Levinz fa ttl, tbat tbe 
~uggellfo115 of tIJe mttt of thiS Q!:ouct Woultl not be 
permfte'tl to be trabetfetl, ItO m01£ than tbe Return; ann 
tbe Attorney beil1lJ tn ([ourt, it was mnbetl to bfm to 
babe a new [[ttit ; the which be tlitl not fncHne to agree 
to, but pet tbe Court took ~ime to atlbtfe. 

,- 'The King and Tucker; det"{)ant. 

2. T HIS Q!:afe luaS moben again tbiS fll:erm bp Le-
vinz, \Dba enneaboutcb to ebatle tbe <f~c£ptton 

taken to the ]lntlictment, becaufe it tuants contra aJIege
antix fUa! debitum ; anti be fain that tbougb tbe(!tonclu. 
fion be not tn fuef) Jrolm, pet upon tOe ]lnniffmmt it ftlmcf. 
entlp appears to be contra allegeantia! fUa! debitum; fOl tt 
is fa(tI tbat be non pbnderans debitum allegeantia! fu~, 
but mobetl bp tbe ]lnfffgation, &$=. proditorie, &c. Co that 
it is nete[arilp to be fntennen to be allainll bts allClli~ 
ante; anti he citen tbe Q!:afe in Dyer 5. wbere murdravit 
lUaa betn goOtl, tbougb it is not faitl ex malitia fua prx
cogitat. anb tbat tbe [[to~n murdravit implies it ; but 
per Ho]t Chief Jufiice, tbia Qtafe bas bern nenien, ann 
niuerfe ]nlHctmcnts baue been relJerfe'tl fo~ furb fl fault; 
anD Powis of tbe fame §Sine tuiU) Levinz faiO, t(Jot tDe 
([onelufio" is an SlggtabatiOlt of biS CZJ:rimc, anti Plo< 
perfp infetten fo~ tbnt BeaCon, but not of ~ecemt!', but 
like to niuerfe Qtlaufes in tOe 1l3Fgillt1ing of tbe lnniff .. 
ment, wbicb are in[ertelJ bp [[lap of 9ggtObtlttotl; but 
if tfJep ate omftten, be Caio, tbep biD not bitiate tbe 3!n~ 
bictmcnt; but per Curiam tbe Qtlaufe fernUl to be of .IDe
ccftit!', ann they muet) rrIicb upon tbe !lDptnion in Cal
vin'a Ql:afe 6. Hob. ~71. anti 3 loft. II. eiten bp Pember
ton; bp tubicb it appeareb, that if an alien come bere, 
ann remain, an 3Intlictment of flrteafol1 ouglJt not ta 
Cap' naturalem fuum dominum, l1ecaufe be tuos not a nl1~ 
tural ~ubj£ct bO~Il; but It ougOt to conclnne contra allt-
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geantix (U~ debitum, becBufe be bas l\!>~otrfffon bere, ann 
a local aUegiance tll nue ftom bim; but if an alien come 
berf tn an bonne 9}1)anncr, ann ncUet \\lag unnet tbe )\!)~o" 
tection anD i1betltence of toe mfl1g, tbere be cannot be 
inDIcteD omnino, but ougbt to be up'n bp ~arttal lLaw9 

Ol JRanfom; anD Dolben infiUeD aL'onlJl!,~ tbat Cuef) il 
([ontlufion cannot be aiDe)), mOle t[]flll the [[lant Qf 
contra pacem, fo~ tnbfcb be ban known an Il)UnD~eb ]nbfffc 

mentg QUa11Jetl; anD pet tn Cucb 3l11tlictmclttll, tOe ~annet 
of the fact fll fiJemn to be Vi & armis, viz. gladiis, bacu-
liS, &c. anD llotbing CeemeD to fliCk with Dolben ann 
Eyres Jufiices, but tOe Jt}umber of J.If)~eteDent9, tn{Jete 
tbta ~Iaufe maG omitteD, aG @)ir Henry Vane'~ QI:afe, 
Lambert'9 €afe. anD a (lCafe CiteD in Sid. 5,8. anD bfuerfe 
.otberll ; but Holt Chief Ju!Hce nun, if tOe lLatu be cleat, 
tbep ougbt to JUDge attO~Dtn!J to tbe )Lutu, &c. Curia 
advifare vult; puis. 

Sands 'Verfus Child; devant. 

3· IN tbiG ~etm Holt Chief Jafrice bclfberCb tbe 1&(;1 

Colution of tOe Court in tbis Cltafe, anD CaiD., that 
tbere not being anp Difficultp in tbe QI:aCe, thep woulD 
not argue it; but tbep wete all of one ®pfnfon, tbat tbe 
31ubgment ouglJt to be affirmeD, fo: be faiD, that tbo' tOe 
eutt tn tOe gnmiraltp tuaa not agatntl tbe l\!>rrfolt, pet 
being tl)etc agatnft bill <lDOODS, atco~Dfng to the Q!ourfe 
of lJ!>~oteentl1g{) t(Jetc, thig {g a @)llit tn tbe anmtraltp 
wit bin the ~tatutc. Secondly, ~bat though tbe iDefen: 
nant be not tbe ~attp in QI:ourt, pet if be be tb£ IIDcrfon 
Illbo mObes tbe ~uit, anD be the <!raufe of Cuth ([barge 
anD ~touble, an action lie-s againtl bim; but tI)C main 
IDffficuftp of tbe f.!l:afe was, becaufe tge ll!llafntiff tua$ il 
'ClCenant in ([ammon of tbefe <lDOObS, anD of tbe ~Otll 
Illitb otber l13erfonfj, anb tbat tf)ep being' {1 atbfng petroll«l, 
tbep ougbt all to jOin, anD of rutb IDpillion tuaG tbe 
tnbole Court; hut He faib, tbat thig tuOG but in Abate
ment, anD notbing appcara Witbin tbe l~ecolD, whicb n· 
bateg tbe J;>latnt :, anD if it baD been pleaDeD, be oUlJbt 
to ()aUe aberreb, Quod tempore captionis, ann of tbe affion 
b~Oll!JOt, tbe otbrt ~enaltts tn QCommon, tubo ougbt to 
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Jofn, were alive ; fo~ tbOllgb tbep tuerf aIibe tempore cap
tionls & arrefiationis, pet if tt noc!J not appear tbat tbc!, 
were alU)c ot the iitllt of tbe act ton ll~oU!Jbt, tbe J.l!'lafn~ 
tiff alone mtgbt bfl\.lC tOe action bp @>urbibo~tIJfP; nnb 
tbetefo~e tbe 3lutlgmcnt tuaa affirmen. 

Lane and Tenoe. 

4, pER Holt Chief Jufiice, tn a }t3lea upon tbe tlcts 
tlf [)tfcbarge of poo~ llt>~ifoneta; tiJe act tequite~, 

tbat Eotice be gillcn to tbe Cl!:tellito~s bp fo manp iDaps~ 
&c. tbat be int£ul1a to take ~enetit of tbc aff, ann tbat 
be tban b~ tltfcbar!Jen againtl 'Cucb ~rellfto~s, to tilbom be 
gane .flottt£ ; but He fain tbat it hl not fufficient tn bts 
~(ea to (up., t{Jat be ban gibeD .!aotice to tbe ~Iaintitf tn 
tbe g etioll, in UJlJtcb be pl.eans fucb l@lea; but be ougbt 
acco~ninn to tbc !act of Car. 2. to abet tbat be bab giben 
jflottce to tbe ~art!' at tubtlfe @Jutt be was eommittel1, 
tlJo' be be not l~lointtff; fu~ tbts is e~p~etl!' requireD bp 
tbe faill aet ; le quel nota. 

Reeves and Pepper. 

5. pER Holt'Chief Ju{Hce, ~n man!, <lraf~~, tb.ougb ~ 
~an ,p'Ienn a 'Grbfttg lUbttb map be glueD III ~bl: 

bruce; pet t'fJis «JaIl not amount ttl a general ltfut', as 
ltlbere tbe }l!'lea gor~ bp[[{ap of ([onfeffiol1 anb aboilJ" 
anee, as in ~t'rrpar~ Wbere tbe DefenDant ackno'tuleDgtt' 
ti)e t~la,itrtftI to bal)'e agnon <tauCe of Uffion, unlers fo~ 
tfJe ~attet ttJl)ttf) tbe iDefenDant bas plea'DetJ tn biG J13lea ; 
in ftlcb Ql:afe He faiD fucb }»Iea tl)all not amount to it ge= 
n:etnl 3ltfue; Quod nota. 
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The Company of Cutlers in Y orkfhire 'VerJus 
RuDin '; puis. 

6. IN an action upon a private ACt: of Parliament, fo~ a 
~cnalt!' tn tbat aft fOl retatning an gpp~entfce a" 

gafnll the ali; per Holt Chief J uftice & totam Curiam, 
lnbrre tbe @)tatute gibe~ a l13enalt!' to tbe l13art!' grfebelJ 
to be reco\Jcu'O b!, action, ')13 ill , J.l!)fafnt, &c. tbt~ being 
a Dut!' to tbe ~art!' \Je(fr'O befo~e tbe affion b~ougbt, be 
lball babe Qtoft~ againft tbe iDefentlant, becaufe be is 
put bp tbe Defen'Oant to tbe ([oft al1'O ~rouble of a 
~utt; but tn a Tam quam, Ol otber popUlar affton, 
'ttlbere tbe Dut!' i~ not beneD, till tbe ~uit o~ J1nfo~ma$ 
tiott b~oulJbt, tbere bi~ 31ntrreff commencing b!, tbe @luft, 
ann not betng a Dutp beffell befo~e., tbere be lball Itot 
babe Q!:olh.1 againft tbe IDefenbant. 10 Rep. Pinfold's 
([aCe 115. North anb Wingates'~ qrafe, I Cr. 559. 

Pope and Hayman. 

7- J N an ~ etion Dgainff a @beritf fOl bifJ Jr'eer;; it was 
obJectell that tb;~ wag a Ca. fa. tbe tnbteb tuag not a 

~fttigfactfott, ann tbnt tbe 8beriff' wag not to babe t1 
gee, but upon a @atfsfactton, anti tbe ~tatute Dors not 
ntue on)? jfee to tbe Sbetiff, but on!!, permits bim ta 
toke a jfee not ctccrtJtng fuelJ a lRate; anb if tbe ~bettff 
tn tbi~ ([are fiJnU babe a lee upon a Ca. fa. tben if two 
ilrt bounD, ann ]llDgmettt aguinff botb, anb tlJep are 
1.10tb taken in <tEreeuttoll, DIt'O fa t\tlo jfees to tbe @lbe= 
ttff, rob ere tbe l~artp bilS not anp' @attafactton ; fo if it 
~t1n be taken tn <!f,tecutfon ann nie, a fieri facias U)all 
go ilgafnff tue ®Oollg, ann upon tbi~ tue ~betiff tl)all 
fJabe a jfee; ann if {Je lbaU babe a jfee upon a Ca. fa. 
be lball fJabe ttno jfec~ in fueb ([are alro! ')But per 
Curiam tue [lfage bll~ altDo!,ll been fince tbe Statute of 
28 Eliz. to toke a .fee upon a Ca. fa. ann [ucb it JF'ee 
is aflOIDftl to tbe ~berHf fo~ {Jig ~rouble, tnhlcb be IJ,1'O 
in tbe <!frccutton ; ann tlJetcfo~e if tune be a (econo (!fre~ 
(utt'll, be oU\Jbt to babe a jfee fo~ tfJat aIfo, fo~ bti1 
~roLible, iI~ \Veil il~ fo~ tbe Urft; anti per Holt Chief 
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JuO:ice, an a~ffon \l)ou!n Ife fo~ bis Ere, fo~ tbe law 
permitting bim t,o take it, m_ake~ tt a Dutp ; aub it lUa~ 
faitJ, anti B[lreetJ tn this <ll:afe, tbat the ~tatute in tbe 
p~tntetJ 'll3ookf) is mtaaken, fo~ t~e Roll iSS Anno Eliz. 
28. ann tbe ~tatute i~ Anno 29. 

Somers and Houfe. 

8. you are a Rogue, and broke open an Houfe at 
Oxford, and your Grandfather was forced to 

bring over 301. to make up the Breach; after a dtertJiff 
fo~ tbe Jl!)laintttf, it !nag moUen tn arrell of JiutJgment, 
brcaufe Rogue fS Itot actionable ; on11 breaking open the 
Houfe tna~ but a fiCtefpafs, and making up the Breach 
wrght be repairing. ')Sut tbe Court reeme11 econtra, rOJ 
tlpon aU tbe mtolllS togctber, a ~an lUbe bearD tfirm 
couItJ not intrnn -ctbrr tban tbat be mcant a felonioua 13~eak= 
ing of tbe J!)oufe, fo~ tbe ')B~el1kil1 g as a flCrefpl1if£t (OUn, 
110t make IJlm a Bogue ~ ano tboltlJb in tbe oro 1300lt6 
tbe Rule wos to take tbr [[(o~nn in miti0ri fenfu , ptt 
per Holt Chief Jllfiice, tbr~ woultJ giue a fr'uUour ta 
~[1 otDS, anl) \1lotHtJ g.ue ~at(9fni1fon to turm, wl)o are 
~urt tn their Bcpmat{on, ann woullJ take [[lo~'Og itt a 
([cmmen ernfe a((o~tlfng to tbe bulgar lntfnnUlel1t of 
tbe ')5v=@tantlrrg ; an'O tbe Rule de mitiori 1enfu ia to be 
Unbftfioeil, tutrrc tbe mO~n9 ill tbrtr natural lmpolt 
are lloubtful, nnb rquallp to be unllerftoot1 in tf)c one 
!@enfe as blell aa tbe other; ann after It \tag alliuttgel1 
[01 tlJe ~lail1tttT; fo~ tIJe 1B~fakil1g of an {pouCe ts Jr£lo= 
ttl' \tntbout <!t'lergp, bp tbe Statute of I E. 6. 13 par. 10. 

DUb tt if) in a common acceptation to be ull'Oetlloo'O DC 
Cucb a ')6~eaking \llblCb i~ Jrelon!'. 

I Harding 
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Harding and Salkeld. 

9· IN an ~fffon upon tbe ((afe againff tbi! DefenbMlt 
fo~ ®OOl1~ falb ; be came anti pleanen tn 13ar, tbat 

~e ltJa~ (!frecutol, tubere tbe W>lafntlti ball cbargeD 
bim iU; anminilltato~; anll upun n Demurrer abJUl1gel1 
fo~ tbe ntllaintiff, fo~ it UH1G but tn abatement; fo~ tb.c 
~atter t~, tf be be cbargeable o~ no; ann tbo' it maa fattl, 
tbat tbf~ tuas tuell pleanel1 in 'liar to tbe actfon, flt$ in 
Robinfon't$ QI:afe, 5 Rep. 32 • ann tbat ulllln <tfllinence upon 
Ne unque Executor, be map gibe lLettfN5 of anminfllra= 
tiO" in ~~oof, Dyer 305. tf)ia m81S tJenil'l1 per Holt Cbief 
Jufl:ice ann Eyres, cxteris tacentibus; anb Holt fain, tbat 
tbta tlotwttbffanl1ing, be fiJaU be cbargetl, but be fain it 
is otberllltfe of lLetter~ ad colligend. bona defundi; but 
lUbere one fuea aa Qftecuto~, tue [)ef€utmnt map plean 
bp map of Efioppel, tbat be was anmtl1iarato~, &c. 
5 Rep. 32• 

'The Company of Poulterers rverfus --.--

10. l JE2'Oiffment upon tbe Statute of E. 6. fo~ 3lngcoffiftg, 
anti fiJ2ttJS tl)at tbe Defen'Oant ban eltgro.tfeiJ tre

cent. & o2agint. aves, Anglice Turkeys; an <tf~ception 
Inas taken bect'lufe Aves fs uncertain, anb tbe Anglice 
tuiU not Cupplp it, mbcn tbere is a p~opet Latin Ulo~tJ, 
&c. 3rn anfwer to tbis tbe <!tafe of Holton anD Raworth 
in HHdrefs mila etten, tubece Vinum, Al1glice Canary 
Wine, ltJal1 beln goon; tbcn it \tHl~ objectetl tbat Oaagint. 
ftl ill ann {nfenable. Curia advifare vult. 

Leonard 



, 
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Leonard and Beech. 

110 AN 31nfomntfon upon tbe ~tatute of , Jac. c. 22. 
becaufe tbe [)efentldnt allocavit & fi~iJJavit vi

gint. coria tan nat. Anglice tanned Skins, not b£lfllJ gooD 
ann fumetent, anti be wa.G conulffctJ of JElinete£n; anD fa 

t\'tbCll ogatnfi blm fll Damagea to tlJe 3lnfo~m;:t ; 
it tuars moben in arreff, tbat tbe 31nfolffilt{Otl bcmg', 
tbat be cucb a Dap figiIIavit & allocavit fo manp coria 
tannata ; tbfa OUlJbt to be inteut'lcn but one aff, anb one 
£Pffencc., it not being fatll, & diverfis diebus & vicibus 
tam antea quam pofiea; anb tt being but one ~tfenre) be 
ougbt to fo~feit but one W>enaltp, fOl be migbt feal tbem 
all togrtber, anll of fucb ~pinion l11aa J ufiice Do]ben at 
firfi ; but tbe Court took ~tme to atJbife, ann confuft tbe 
@)tatute ; anb after tbc!, ru Jed t bern to be [eunal ~tfenceg, 
ann fo fel1eral10enaltfers ittcutren ; anb tbep [Jell) the Q)f= 
fice of ~eatcbet ann @ealer to be but one ~ffice. 

TP :J~ 
Prigge and Adams; puis e5 dcvant.: JlO Y 

12. IN an amon of ~rerpar~ anti faIre 3lmp~fronmettt, 
tbe IDefenl1ant jufiifien unllcr a Ca. fa. out of tbe 

Court of BrHloI ; tbe @Iail1tiff rcpHe~, ann pleabS a pri
vate ACt of Parliament fOl erecting of a ([ourt of ([Olte 

(ctence in Brino], ann fiJrl11~ tuat tbe ID efcnbnnt bab re= 
-COberel1 but 5 s. iDamag£'s, anD 50 s. ([ollS, ann fiJel1111 
tbat be ban arrrffcD tbe 1t>lailltttf upon tbis, (onttarp to 
tbe 9ff; to tuf)fcb tbp. Defel1l1ant rejoineD, upon ltlbtcg 
tbe Jj!)lafntfff nemurreD ; ann it war; argueD fOl tbe ~lafn:: 
tiff) lbat bfte the act fa in tbe Jtlegatibc, anll tberefo~e 
the ]tttllJment boill; anD tbe ]1utJgment bring botD, tbe 
JF>~ocerr; upon it fa not warranteD; anb tbougb Jaotfee 
is not aIlcOgcn, pet tbiS bCinlJ a lLatu tubicb COl1cetna tbe 
Qi50uetnmcnt of Brino], tbf!, \Dba liue at Brill:ol ougbt to 
take JElotice of ft, fo~ it hl lex loci as to tbem ; t()Oltgb 
tbe Courts bete oU!JIJt not to take motiee of it, witbout 
pleabtng of it, \llbtcb feemed to be admitted; but tbe 
Doubt was, UJO' tfJat UJe Qtoutt below ougut to take moUre 
of tbe aff, tubtcb i£i Lex loci there, pet tOe Court feemen ta 

I tbfnlt, 
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tbink, tbat tbep ougbt not to take Jaottce of FaCts with
in [he ACt, a~ tbat tbe IDefenbont tocre tuag an 3lnbabt" 
tant of Brino) ; anti another Doubt was, if tbe t\!lart~ 
ougbt not to come in befo~e 3lubgment, anb p~a!, tue 13e~ 
nefit of tl)e Qff, fo~ be migbt tuab£' tbe 13enefit of it; Dnn 
"pan tbiU a mueftion tuaa bow be ma~ come tn, not ba" 
bing a [)a~ in ~outt; but it reem~ in fucb <tafe, tfJat 
tbete ougbt to be an Clfnttp upon tbe IROII, tbat tb-e iDe" 
fentJanta p~a!,eil tbe 'l5£'nefit of tbe ~lif, fo~ otberl11tfe tbtll 
coul'O not apprat upon Clftto~; antJ another Doubt mau, 
if tbe 3lubgment in tbiG <!Cafe be \loin, o~ boftJabIe b!J 
~Ieantng, aG in tlJe ([afe of a ~onn upon tbe Statute 
of H. 6. to UJe @>berUT, o~ of an Utlagary. Coria advi
fare vult; puis. 

Anonymus . . 
J 1. "'r H E IDtbffee of a Rebertion b~ougbt an gffton 

of (ltob£nont f01 grrearage1i of a )Rent tncurtel1 
after tbe i)eatb of tbe QCellato~ atJaintl tbe iDefentJant, 
tubo \naa affignre of a ~etm; tbe Defennant pIeana, 
lbat after tfJe atrearalJe~ incurreD, anti befo~e tbe 9ffiolt 
b~oug(Jt, tb~t tbe l\f)latntitf bab affilJnen tbe JReberfion, 
&·c. to wotcf) tbe @laintUf bemUrteo, ann it tuaG anjung;. 
et f{)~ lJim, fo~ tot act£aragea tuere a tigbe belleb anlJ 
ftttacbeb tn bim bef9ae tbe gmgnment ; tbe tllbtcb be mall 
nat lor( bp tbc am~l1ment+ . 

'The Company of Cutlers roer! Ruilin; . de~ant. 

14· T HIS ~are tua~ mobeb again fOl QtoftS; anb it 
\tHl!l ob1effeb on tve ot{)et ~tbe, tbat tbts being tl 

€bing new!t' ctftltftl b!, tbe @tatltte, (lofta fi)aU l10t be 
lttbell; but lU{)fre a @ltattlte i1i anottional to an affion 
gfbenbp tfJ£~Bmmon 11. aw, tbere tbe @attp fi)aIl babe 
'C[ollg, ani! lnitb tl)ta IDiberfitp tbe 1500ks are retoucHeD, 
a~ Coke {aib tn PinfoId'g <!tare, 10 Rep. anti a~ to North 
attn Mufgrave'!l \!Cafe, it liH1S fain tbat Janice Berkeley 
wa.s econtra, t1l11D tbe iReuronS of tbat €afe are not una .. 
11000«9; imt1it \llas fatD, tlJat tbe Qrafe l)ere i~ like to 
Qfttons ef Debt {oJ treble {)tHUaaf~ fo~ ~ttbe~ upon tb£ 

Stat6 
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Stat. of 2 E. 6. where QtoafJ UJall not be lJill£lt, fo~ there 
if 3!u'Ogment be bp Default, tbe eum 'Oeman'OeD fiJali be 
tecobere'O, \llttbout a @lrit of (!fnquitp, :2 loll. 289. 
J Roll's Abr. 5 J 6, I) 74, &c. 15ut per Curiam <lI:ofi~ fiJall 
be gtbl'n in tbfa \!tafe, fo~ it being a ;Out!' it ifJ netnfmD .. 
able, ann <.!.toaa aJan be gtben fo~ tbe DeJa!', lUbicb tbe 
{)efennant baa gtbcn tbe ~lilintiff tn not paptng it upon 
tbe DemanD; but in tbe <lI:afe of an 3lnfo~m{ltfon o~ 
gction popular, there tbe W'art!' is not intitleD to tbe 
~onep befo~e tbe 3lnfollnation, anll tberefo~e be cannot 
l1emanll it; ann in malt!' <lI:afes if €on~ fiJoUlti not be 
giben, tbe @>tatute woUlD not be obferbetl; fo~ wbo tnoulD 
commence a etlit fo~ a fmall );)enalt!', tn tDbiCb be fiJall 
lle a lLoofet bimfrlf i anti tbel' babe giben <!Cofts in t1 
Uke <lI:afe latel!', between Collins and the Mayor and 
C~mmonalty of PIirnoutb; ann fo tbcP ruled ([oft~ in 
tbis <lI:afe. 

'The King rver:! St. John's College in Cambridge; 
puis t5 dervant. 

J 5. AND nom tbe Attorr:Jey Genera), the Solicitor, 
anti Williams came ann complaincD of an 3lttcs 

gUlaritl' in tbe Defenllants, fo~ tbep babe mane a )Retutn 
Without Ggning of it; fo tbat it nocs not appeat to be 
tbe )Return of tbe <lroIlcge, but it migbt be rent b!, tbe 
([arrier, anti migbt be mane tn a a!:abetn ll!, anr ~£rfon) 
a~ well as tbofe, to wbom tbe Mandamus is ntreifen; fo~ 
it ia llirctteb to John Goar Pr~fidi, Sociis & Scholaribus 
Coli. Sti. Jobannis Baptifi~, anb it ougbt to be figneD 
anD fubCcrtbeD bl' Jobn Goar at lean, fo~ be is particu. 
larl!, namen; anti to tbiS tbe Court tnclinen, fo~ tbo' It 
was anmttte'O tbat tbe!, ne£n not put tbett <!rommon ~eal 
to tbe IReturn, pet be being particularll' namen, it is 
reafonabIe tbat be ougbt to (ubfcribe tbe iRe turn, b!J 
tubicb tt migbt oppeot to be t[Je Beturn of tbe ~atties, 
to wbom tt was nireHen ; but it tuas fain on tbe otber 
@)in£, tbat fo it is in ~ffcH, fo~ it is enbo~ren upon tbe 
1Return Refponfio Johannis Goar, &c. tbe }»artleS to 
tubicl) tbe Mandamus ts nircrten in tbe fame mo~ns of 
tbe Dtrtffton ; ann upon looking upon it tbe <ltoUtt tnere 
ratf~fieD, anti tbe ~otton of tbe Jl\tnll'~ ~ounfel tuas 

2 ~oo~ 



Term. Mich.} Will. & ~lar. R. B. 369 

tbOtlgbt unnccclTarp ; fo~ the )Return befng fHen, thep fiJnll 
be elloppen to fap tbhl tuag not tbeir Return, It beinIJ 
mane tn tb£ir JE2umes; an'O if anp otlJer bab mane it fo~ 
tbem, tbep might babe tbelt 1Eemenp b~ Qction upon tbe 
qI:af.e. I 

Yaxley's Gafl. 

16. y.. Axley ma~ committeD bp tbe Secretary of State 
. fO~ tefufing to anfw£r, if be tna~ a Jefuit, Se-

minary, O~ Mailing Priell; anb it ltJa!J fJcepUn to tlJe 
fiCllmmitment ; Firff, ~bat tbe Stat. 35 EIiz. Par. 1 r. is 
lJell£tal, by thofe who have Authority; ann it not befnB 
e.rp~frS ann certain, it ought to tefer to the Stat. '27 Elit. 
cap. 2~ par. 13. ltlbiclJ is that a Jullice of Peace may C0111-

mit hitn; ann tbttefo~e thore having Authority (boll bt 
unntrlloob bp Reference to thore mellt~Ot1en ht tbft; Statute 
of 27 Eliz. ann I10t to the Secretary of State; ann it noes 
not apptat VErt tOat be tuna a 3luffice of tbe h!)ence. 
Secondly 1. 'QCbe [[tarrant is, till he iliall be difch:nged by 
due Courfe of Law, tnbere tbe etatute ill that be tlJall 
be committen, tbere to remain ltJttbout 13ail Ol 9)Jatn~ 
Pltfe, till he {ball make a dired: Anfwer, if he be Jefuit, 
Seminary, or Mailing Prien: ; anb tbia being a partt~ulat 
gutbo~lt!' ounbt to! beput£UelJ, alln ntuetfe ClCommttmentl1 
IIp QtommtmonetS of 1Banltrupta, &c. babe been nir~ 
(fJar~fn fo~ ,tbt£' ClCaufe ; nnll tbo' it \nas anfw'eren, t{1at 
till he (ball be delivered by due Courfe <1f Law, i~ tanta~ 
mount a~ to rap, till he has anfwered, anD Co h3S been de
livered hy due Courfe of ~aw; non allocatur; fO~ tbf~ is 
fn tbe ,Iflatttre of a QConuictfon, ann tbe f)artp Is tn Qftt~ 
tutton, till anftntt mane, anll therefo~e be was nifc(JargelJ; 
but tfJen tije Court e~aminen bfm, tf be mas a ]!efufti' 
8eminii'rp, o~ ~amng @~leff; ann be faiO tbot be UJafS 
Itot aSkcn tbis i)flefifon upon bf£f <li:crmmttment, tln! 
tf)erefol£ tl)fg mus tbt fitft fiCimt', tbat (Je ban anftnerell ta 
tbia mueffton; anll be malle tbia amtber, That lle wou-Id' 
make fuch Anfwer as he ought upon his Trial, and faid 
that he was not a Jefuit, Seminary, or Mailing Pride; 
nnn be tna!J tlifmttTetr. 

Bbb The 
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crhe King rverf. the Inhahitants of Derby. 

17. M®b£'O to quaff) an ]ntliffntcnt againtl tlfuerre 31lt-
(Jabitant£) in Derby, fo~ refufing to meet anll 

nlake a JRate upon tbe reuerol ~artl1Je~ tn Derby, to pap 
tbe ([onftabfrg '(!Cor; PirH, 13eraufe tbep ate not com= 
pcllnble, but tbc 0tatute onlp fiJP~, tbat tbep may, fo 
tbep baue tbeir (lflectton, ann ltO ~oettton tl)aU be; non 
allocatur; fo~ may in tbe ([are of a pUblick SDfficer is 
tantamount to {hall ; anll if be noes IlOt no it, be lball 
bt punill)cn upon an 3info~matton; anll tbo' be map be 
commannctl bp a mItit, tbiG ia but tn aggrabatton of bis 
<!Contempt. Secondly, (It:bf~ is to be mane itt Hotchpot, 
to make a iRate fo~ all tbe ~arttbes, ann tbi~ tbcp call:: 
not no, fo~ but onl!, fome of tbe W>arifiJes ate Hable, ann 
it map be tbat tbep babe paitl, anb notbtng fs itt artear~, 
ann notbing appears to be in arrear at tbe 'QCtme of tbe 
~Ure{fment; non allocatur; fOl tl)e iRateG llJall be applien 
reberaUp reddendo lingula finguIis; ann if tbep are not 
fatisfietJ, tbcp migbt 'Demur to tbe 3JnnfHment; but tbe 
Court refureb to quallJ tt. 

Villa and Dimock. 

18. AN Qafon upon tbe ([afe tna~ b~ounbt bp an <et~ 
ecuto~ fO~ [[10~k none, anti ~ateriafG founn fo~ 

tbe IDefenl1ant, bp the (!c£tlato~ of tbe W>lafntiff; tbe 
iDefentlant pleatJ!l tbat tbe Jfatber of tbe W>latntiif, tubo 
tuas tbe 'flCellatol, anD tbe Il!'laintiff tuere alien Enemies 
·bo~n at rurb a W>Iace, unDer tbe ®betlience of Lewis tbe 
French minlJ; Judgment fi aCtio; to tubicb tbe Wfaintilf 
l1emurretJ; antJ ab,uilgell fo~ tbe J.lt)lafntfff ; fOl it is not 
llJelUn tbat tbe ~cftato~ ilitJ not bie befo~e tbe mar; fo 
tbat tbe W>latnttff migbt be (!];~ccuto~, ann tbe affion ats 
taeb in blm befo~e tbe mat ; ann tben beinn llean brfo~e 
be became an alien Enemy, be migbt babe an <!EreCltto~; 
nnll tbe ~(fion being en auter droit, It tlJaU be maintaineD. 

Robinfon 
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Robinfon and Watkins. 

19· MAY it pleafe "our ILO~1)lbip. fH:bh1 ~afe of Ro-
_. binfon ann Watkins com£~ befo~e pour JLo~li. 

tlJip upon a Return to a Habeas Corpus, tJireffetJ to tbe 
~apOl, ~Unetmen, ann @)betitfa of London, commanl1~ 
inlJ tbem to b~illlJ befo~e pour JL.O~llaJfp tbe 1l30np of Phi
lip Watkins, togetber witb tbe CZI:aufe of biil ~tlPtfon 
anll Detainment. 
~p JL.O~ll, tbe meturn fet£l fOltb, tbat tIle Qtftp of 

London is an antient QCitp, attll tbat tnitbin tbe faill ([it!, 
tbere ia anll batb been a ~ut1om ~ime out of 9l3inO, 
tbat if an!, tbe <2tuffoms, in tbe fatn ~ftp obtafncn anil 
ufell, mete in anp ~att barn Ol nefefffue, Ol an!, t!Cbinrr~ 
in tbe rain ~itp neml!, nrtting, lnbere lRcmeop befo~e tOut 
fB:ime lUaa not oltJnine'O, fiJoUIO neen amennment ; u)C 
~apo~ ann ~lInermCl1 fOl tbe fil:ime being, wttb tOe atfent 
of tbe CZI:ommollaltp of tbe fain (.!titp, map o~nain fit 
13.emel:lp tbereunto, a~ often a~ it ftJouln feem e~penfent., 
fa as fucb i'~ntnance be p~otitable to tOeft ~ajet1ie~, fo: 
tbe ~lofit of tbe Q,Citi~ens, ann agreeable to Renfol1. 
~p !LOlli, tbe Beturn furtber rets fo~tb, tlJat tbta (!ttt~ 

110m, anll aU otber CZI:ulloma of tbe Q,Cit!' tucre confirmeD 
bp ~ntliament {n tbe feuentb }!lear of R. :2. ann. tbat fit 
a ClCommon <ZrounctI fJeln ncco~tliltg to tbe <2J:u~om of tbe 
<Zrftp, upon tOe (t[Jlrteentb Do!, of March, tit tOe ~fJtctp" 
fiftb }!lear of tbe Beig" of ming Cbarles the Second, re~ 
citing tbat b!, tbe anttent ([bartera, ([ufiomg, jfran~ 
(bires.;, ann JLtbertiea Of tbe fain lJl:itp, tbe 9Wapo~ ann 
gU1Ctmen, tnitb tbe aU-ent of t(Je <!Commonaltp, ate to 
make 13p"JLatu~ fo~ PlelJentfnlJ all (t[Jfngs tDbtcb map arife 
tnftbin tbe flitp, trnnitlJJ to tfJe ljJurt ol19~ejutJtce of ,tfJe 
QCitl?,e119, o~ of tbe W>eople rero~tinlJ to tbe ([itp, Ol to tbe 
ilttane tbereof. gnn further reCiting tbat E. ~. (inter 
alia) granteb, tbat if anl? ([ullom, tn tbe fain <!tit!' {lreO, 
p~obes barn o~ nefectibe; ann fo recitea tbe li[uffom 
menttonen at firff of p~otltntng lRemellp, to be confirm eO 
bp tl)c ([batter of Ed ward the Third. ann tbe It furtf)ct: 
reciting tbat tbe JElumbct of fpucknep,Q!oilc[)C!1 ll~ilJtnlJ, 
ftontlil1JJ, o~ maiting tDttlJtn tbe <[itp', ill gtentlp fncrcofelJ 
GnU become Co man!" anll t[Je €:i>tteet~ anD common lj)/lfc 
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fagt~ of tbc Q.1:itp ace fo filleb ann pefferen bp tbe [)~i. 
bing anti @)tDnlltng of fUCh lPacknep.Ql:oaebell, tbat tbe 
<lttti},Enl1 anti @eopfe repairing to tbe ([ttl' are btntl~en, 
DUn tbe ~rt1l.1t' of tbe <!titp therebp p~ejuntcen; Cal the 
tcmebpil1g which lltcontJenienctea, ann tuat lPacknep
QtoacbelJ, to be emplopeb tuitbtn tue Q!:ttp, mal' be renuceD 
to a cOllll£ntent mumber; ann tue W'erfona ll~i\ling fueb 
fl)acknep,~oilcbea map be uuttet fome Regulatton ann 
®obcrnment, tlJJteeable to what batb been alteab,!' P1t1~ 
\lib en concerning €arrll, Q!:arta ann <!tarmen; 3lt tuns 
enaCted and otdained, flrbat from anb after tbe firll: Day 
of May then nett eurlling, tue Jtlumber of lPaclmep# 
<[oucbes, to be UreD ani) empIopetJ witbin t[Je (ltttp ana 
JLibettie~ tuereof, tlJouln not e.rceen 40 0. anti tuot no 
~etron after tbe faiD firfr Day of May, otuer tbnn (ucb 
as t1.Jall be licenfed according to that Act (erupt onlp 

,"0 etage=CJtoacbea to ann from tbetr ~nl1~, ann Qroilcbes 
tnbtcb tl)all take up a jfare out of tbe Q!:ttp, to be Ctlrrietl 
tn o~ beponb tbe QCUp, mOua tbep fiJall be witbout Delap 
o~ ~ obin, b~iUfnlJ to furb 1\Dlace in o~ bepontl tbe 'lCitp) 
tl)oUID bp bimrelf o~ bill @1erbanhl bltUc fO~ IPtte anp 
Jpacknep,(ltoacu, o~ (fann tberewitb to be bften witbin 
tbe Qtttp of London, o~ otbet lLibetties tbercof. gnn 
if anp ~etfot1~ not licenfeb (ereept as; afo~efaib) lJ~itJe fo~ 
lPire, o~ llantr, tn ®~l1er to be bireb, lllttb anp unltcenfetJ 
(;oacb witbin tbe <!Citp o~ lLibertie~ thereof, tOe ~etfon 
fo otfentting tlJoutb fo~feit forty Shillings fo~ euer!' iDfll 
fence, to be leu{cl1 bp ~mrefs; of tbe ([oacb ann lPo~fe~ 
fo b~tuet1, o~ to be recoberen bp action of Debt, to be 
lJ~oUO'bt in tOe Jaume of the <!Chamberlain of tbe Q!ftp 
fo! tOe f!]:fme befng, in an!, of tbeir ~ajefifeg ~ourt~ of 
JReco~n witbln the <lttt,!'. ann fo~ p~eUenting all ~etroll~, 
otbet tball fi)an be Ifcenfel1 b1.' alirtue of tbe fato act, to 
b~tbe 01 {tann wltb lPacknep~qroacbe!l fo~ fJ)ire witUin tbe 
0tteeta, tue1.' o!lJain tOat 400 }1!)erfoll~ aJaU be HeenfelY, 
ann baue a Ql:ertificate (pearll' to be reneweb) ftom tbe 
~a!,o~ ann <!Court of ~lInermel1, uuber tue @eal of tbe 
IDffice of ~a!,o~altp, ann figne'O bp tbe ~0tJ.1l1·([lerlt, ann 
appoint tbe .Io~m of tbe Qtettificate (in ha:c verba), 
~p 1L0~tl, it bring upon tbis W'art of tue 'l5,!'·lLatu that 
tbe 15~eacb aUengell tn tbe )Return t~ atrtgnetJ, to tbta );)art 
of tbe 1l3p.lLaw onl!, 31 fi)aU applp mp felf tn fpeaking to 
tbffS Beturn, ann llJall not trouble POUt JLo~nl1Jtp tn fur~ 
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tbet openinlJ of tbe 13p,JLatu; fo! mp lLo~n Jl boP~ it tum 
be (uffictent fo~ mp @utpo(e at p~e{ent, if 31 can p~obe 
tbia Wart of tbe 13!'·lLaw, tubicb mp ~lient is ruppofelJ 
to babe b~oken, ann to tubtcb tbe 1j)enaltp of Forty Shil
Ii ngs, fo~ tnbicb be batb been arrefie'O, is partfcularlp an. 
nerelJ, to be \loin ann megal; fo~ if tbat be fo, tlJ-en mp 
lLo~n tbere tutU no ([aufe appear fo~ bis 3lmp~ifonmcnt 
upon tbts }Return. 
~p lLorO, tbe {1!3apo~ anti QlllCtlllen futtuer ret fo~tfJ 

in tue Betnr", tbat befo~e tbe 3111l1inlJ toe trUlrtt, lliteffen 
to tbem, Philip Watkins tbetein llamen lUaS taken tuitbltl 
tbe ([ttp nun tmp~ironen, bp dlittue of an Original in 
Debt fo~ Forty Shillings b~otlgbt 8goinll bim bp Leonard 
Robinfon Chamberlain of tue Qtitl' of London; ann fa 
tuel' fet fo~tb tn tbe Return tbe Original (in h~c verba). 
ann tOrn tuep p~ocern anD return, U)at after tDe SWaldng 
of tbe fo111 act of Qtommon ([ouncH, ann after tbe firfl: 
Day of May tn tbe act mentioneb, ann befo~e tbe 31tfuing 
of tbe fatD Original, tOe fdin Watkins (not being a W>£r== 
fon Itccnfcn acco~n(ng to the 'l6p-lLatu to ll~t\le a fpacltne!,= 
fltoacb) upon tbe firft of June~ tn tbe 4th ~ear of tbeir 
p~efent ~lljtffieS, tnitbin tbe <!:ftp of London, in tbe 
~arUlJ of @)t. Michael Cornhill, Uooll tuitb an f1laclmep~ 
ClCoacb not licenfeD, in [)~bet to be bitetl, contrarp to tbe 
~fanfn\J ann 3lntent of tbe fafO get of Cltommon Q.Coun
ClI, anti toat tbetebp tbe fain Philip Watkins incurren tbe 
)penattp of Forty Shillings ; fo~ h1bicb an getlon accrcw~ 
etl to tbe Wlaintiff as Chamberlain of the City, tuba 
thereupon took out tbe fain Original returnable fn tbe 
\®apof!l c,[ourt of tbe fain Cltitp, fo~ tl)e fain l\3enaltp of 
Forty Shillings, anti nrteffetJ tbe [)efenllunt t~ tbe fame; 
tubtcb 9ctton pet bepenn~ in tbe fafD ClCourt untictermtnCiJ ; 
anO tf)fa i!l fet fOltb upon tbe )Return, ilS tbe Qtaufe of 
tbe 3lmp~tronment of the faiD Watkins; nnn mp JLo~n, ]I 
bumblp conceiUe tbat tbiG t~ no fufficient Qtaure fo~ bifS 
Uttcfftnrr llnn 31mp~ironment. 

~!' JLo~n, fo~ maintaininlJ tfJi£J Return tbe gwapol, 
QIl'Icrmflt, on'll @>fJerttfs of London babe ret f01tb a QCu= 
nom, '([bat if anI' of tbeir QCuffoms brretofo~e ufelJ, 
Plobe barn o~ 'llefeffiUe ; o~ if anp ~btnlJ newtp arilinlJ 
11lttbtn tlJe <Irttv, tulnte ~emcllp tno~ not befole PNbfnetJ., 
fi)ouln nern gmennment; ill eUber of tbefe ([afcs, tbe 
~nl.'o~ ill1tl aloermcn COl tbe ~ime betnlJ, tl1ttb tOe aifcnt 
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of tbe ([ ommonaUp, map o~nain fit JRemel1l' t~ereunta, 
fa a~ fU(b ®~ntnance be p~ofitabIe to tOeir S1@ajellies;, fOl 
tbe W>lofit of tbe ([ttiiens, anb agreeable to Bearon. 
®p JLo~n, tbi~ ([uffom is Hitewtfe fet fo~tb in toe Cafe of 
the City of London in tbe 8 Rep. ann i~ tbe Jrounna~ 
tion tbe ([ttl' aUnap9 teIiefl upon, fOl fuppo~tfng their 
gets anb [)~bfnance5, wI]en,eber tbep ate b~ougbt «nbec 
Qf~aminatton tere in Wefiminfrer Hall. gnn thel:efo~e: 
befo~e ] fpeak bircHlp to tbe act of <!Common ~ouncil tell 
turneb b£fo~e poUt ILolbl1Jfp, Jl llJail bp POUt ILo~btl.Jfp's 
i>ermUlion conUner tbe mature ann QE~tent of tbis; <!tu
ffom, ann e.camine wbat JRemenl' the ~apol, gnu~rmen, 
ann ~ommon ([ouotil map o~natn bp Jrolce thereof; anb 
in wbat Qrafes;, ann upon tubat JReafons rucb RemeD!, 
will be gOOb anD auailable in London, wbfch woulD not 
be goon in anotber ([itt' o~ <[olPo~ation. 

~bf5 Qrullom of p~obinfng JRemetJp where tbefl: ([u
Iloma p~oue nefecttbe, Ol where ~btngll ncwlp arUing 
witbtn tbe QI:itl' want amellllment, fa aIleDgen in tOe Be .. 
turn to be confirm en in ll!>arHament, in tbe (time of 
Richard the Second. ann tbetefo~e 9\ aJaU fitil confiner 
11lbat ia w~ougbt bp tbi~ Qronfirmation in J[:)arlfament; 
ann J/ bumblp ton ceibe bl' tbt9 Qtonfitmation in ~aI:Iia
mcnt, tOe S1@apol, all1etmen j ann Qrommon (!touncil of 
London babe no otbrt Ol greater autbolitp to binn tOe: 
@lubJect to anl' aCt O~ ID~nfnance to be mane bp- them, tba11 
tbep ban b£fo~e bp tbeir Qtutlom. 1!l:be QI:onfirmation ill 
19aritament ill {nOren an ~ffablillJmrnt of tbett <!Cullom, 
ann an impUeb ~onrcnt of the wbolc lLtingnom, tbat 
tbep a)all babe fueb a ([ufiom, but gibes tbem no nem 
o~ furtbrt l'1lotrJer; tbefr )J)olDer remafn~ tbe fame; it 
ltJas fOWlileil on tbeir QJ:nfiom ; wbat lKemebp tbel' mfgbt 
{)~i)ain bcfole tbrtt ~u{fom confirmeb, [ncb tbep map o~s 
Oain aftEt; wbnt toel' (OUro not olnain brfo~e, tbep can .. 
not o~nain after, fo~ tb£tr QI:uffom rcmaiml tbe fame, it tuas 
confirul£tJ onl!" but not enlargeD; all if tbere be Qt:enant 
fOl 11. ifc, ann [JC in tue lRebcrfion confirm tbe ~nate of 
t[£ltfmt fO~ '!Life, habendum big QJ;(fate to biln ann Of!' 
l1)Ctt~, be ig but ~cnant fo~ tife as be tua~ b£fo~e; f~ 
big <fffate being onlp confirmctl, rrmaina tbe fame it tuas, 
ann i~ not enlarnen bp tbe ~ol1firmation, Litt. S. 5'4. 
§lo mp ILo~b, tbill ([uflom \tlI]icIJ t~ tOe ~ourre attn 
jfountafn of tbe lSotuet in t(Je ~a!'Ol, albetnlctt, ann 
flromrr.on ([l1unen, to p~ouroc Rrmctlp, (fUin!! tbc fame 
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after it£) being confirmen, a~ it tua~ befo~e, thefr 190tner 
muff remain tbe fame; anti tiltelDffe 31 tl)all fn tue ne~t 
Ii3lace conliner tubat lRemetlp t[JCP babe t90tuet to o~natn 
b!, dlirtue of tbtll <It'uffom. ann 011.' lLo~n, 31 bumbI!' COll= 
celbe it to be betp plain, tbat tbis Remenp can be o~tJain~ 
£'0 b!, notbing of an btgbet mature, O! tl1o~e obIilJuto~!, 
upon tfJe @)ubject tban a 13p,lLatu) tubtcb fG a p~tuate 
lLaw matle bp fucb tubo ate nulp autbo?iien tbereunto, 
fo~ tbe Q!onfetbation of ®!ner ann goon ~obetnment 
bJitl)ln fame particular @Iace o~ 3lUtfaniction. achl of 
<It'ommol1 ~ouncil tn London ate notbinlJ mo~e tban ')5!,,, 
1Latua, tue!' ate but p~itlate lLaitH,;, ann bint! in tbe Jaa~ure 
of p~tbate fLatus, ann not lUte affS of W>arUament. 'QJ:.be 
<Zettp babe a Jl30mer {uneen to make 1.I3!HLaWa bp ([ullom, 
confirmen in J;>arliament; but babfng no new o~ greater 
~owet annen bp tue ctonfi~matton, tbillt tbep babe bp 
tuetr <Ztuffoma, tbeir '16p,lLatua are nill mane bp dltr~ 
tue of their Ql:ullom, attn are founnen on tbete <!tuffoma, 
ann therefole are not mo~e obIilJato~1.' ill London, tban 
13!"lLatus founDen on a ~otuer ,bp QI:garter O! J1t)~erctfp= 
tlon in an!, otuer Qto~po~atton ; ann tberefo!c an act of 
QCommon ~ouncn in London, wttb tbe J1t)enalt1.' of 31me 

Plifonment, o~ fro~feitUte of ®oong anti Q![)attelf.i, tum be 
botn; as it t~ bolnen tn Waggoner'fj <!tafe, 8 Rep. 12 7. 
in Ifke ~aI1lter; all if fncb a 15p-lLaUl ban been mane at 
45>t. Albans, ol elfetnbere, tuotco 1tla~ refolben bOlD itt 
Clerk'~ (!tare, in the 5th Rep. 64 a. ann mp ILOlll, toe 
Beafon tnI)p a 15p:lLatu tuitlJ fueb W>enalttes ig twin in 
London, in tiJe fame as toat fo~ tnbfcb tue 15ps lLatu Witb 
tOe like tgenaltp is botD in @>t. Albans tn Clerk's Qtafe. 
gun that, m!, JLo~n, b.Ja~, toat tuben bp tIJe lJeneral ILam 
of tbe Iltfngnom, no 9}1)an fs to be imp~ironen, o~ nir· 
polfelfell of biS \!i5oon~ ann Qtoattels, nifi per legale Judi
cium parium fuorum. vel per legem terra!, a 15p,'!L,8tn 
tulJtcb tEl nefther legale J l1dicium, nee per legem terra!, but 
merel!, a p~tbate ·~atu, cannot o~natn t[)at a ~an aJaH be 
imp~ffonen o! nffpolfetfe1l of bts ®oons ann ~battelg; 
t[)at WOUlD be fo~ Q.i:olPo~ations to ret up tbefr particular 
p~lbllte lLatua in QI:ontranittton to tlJe general Latu of tbe 
Jl\ingnom; tl}at mouln be againn tbe betp Jaature ann QEf:r 
fence of a 15!"lLfJ\l); tubicb tbougo it utap be pr<£ter the 
general lLaw of tbe Realm, It cannot be contra; ann 
tberefo~e m!, JJ..,o~n 31 bumblp concetlJc tbat a 15!,,1.aw 
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cannot make tbat to be boitl, \llbtcb i~ gOOb tn fLatu; as 
if a 1l3~JLn\U ffJoulD o~tlatn '15onbS anll ~Obenantli, once 
bUll' maDe ann t,:ecuteb, to be boib; tbe ')6unDl1 anl1 
QCollenant~ tuill remain goon notlDftbllonbfnll'., anb tOe 
1l3~'lLntn bOiD; ann tbtl1 tuas tefolbeb in tbe ~are of 
Doggerell . anti Pokes, Moor 411. lnbcre <!Cobenant upon 
an tj\nnenture of QpPlenticefiJfp being b~ougbt, tbe De
fennant pleobe'O an ~ff of Qrommon ([onnen in London, 
f!tbot if onp jfrremmt take to ~lentfee tbe @Jon of an 
gUeu, tbat tbe 130nD anD <!l:obenants (lJoulb be botb; but 
tbia lUas abjubgftl nn ~lta, becauCe an act of ([ommon 
(ltounetl couln not make ')Sanna anb €obenants botb. 
~l' ILOlb, 06 a '15p.ll.olU in London cannot make that botb 
lnbtcb ia goon in fLam; Co b.lbat tb~ lLalU permtta a~ 
lawful, anll 1£l.1urs tlJ£ 0ubtett at fLfbertl' to e,:erctCe ann 
follolD, cannot ]I bumblp concetbe be tcnner'n unlalnful, o! 
tbe ~ubjeff be tefirflinen from e,:ercifing of it bp a 'l5p,JLaltJ. 

9 p~i\late 2Law mone bp a pattfcular gutbo~ft!' cannot 
renbt.'t tbat unlawful, lnbieb tbe QDeneral lLam of tbe 
IlUngbom aUawa to be lawful. as at tbt Cltommon lalU 
tUft!, ~fln mIght e,:erctfe anp lamful ~tane o~ 3lmPlop
ment, lbitfJout ferlling an gpp~enttefflJfp, anti fo 31 ~unt:: 
blp concetbe is tbe JLaw at tbh.1 Dap; but in fucb QCafe' 
aa tbe €9tature of the 5th of the Queen batb mabe an 
glUratfon, anb tberefo~e a ')S,.,sl1aw to rctlratn an!, ~an 
from etercHing an!, 'QC:ratle o~ 3lmpfo!'ment lUitbfn fucb a 
particular 11!llace, tnbicl) 'tf~ lawful f01 bim to follo\1) bp 
tbe ~enerallatn of tIlt iltiugbom, batb been \loin in tbe 
Taylor of Ipfwich's ([afe, in the I uh Rep. anb in tbE 
Weaver of Newbury'g ~aCe, as fa in mp Lord Hob. 
211. 'l5ut it map be ob,effeb, tbat altbougb in tbofe 
<!Cafes tbe ')SJr lLatus fm erclutlinlJ tbe @)ubjca to follow 
btg lawful fiCrabe anb jJmp(opment In Ipfwich ann New
bury lUere bottH:n bs'ttl, tbat pct in London tbe @)ubjett 
h1 rcftraincb up a ').5~:JLilw cutrp Dop frOm followfng bts 
latnful ttrane ann 3lmplopment; nnb tbat fucb 13p,JLatu 
batb bren refoluen goob; ann tberefole 13p~lLattls tn 
London ate of greatet .fo~ce nUb maUnitp tban 13!,~ 
)Lotus in Ipfwich, o~ otber ~laceg. as a "l6p"JLam tbat 
no WlctCon not betng free of tbe Qtftp of London lbnll 
keep nnp 0bop, o~ uCe anp (trabe Itrttbfn tbe <!ttt!', lUas 
tefolUCl1 n goon 13!"llam to e,:clune jfoletgnerg, tn Wag
goner'S <!Cafe in 8th Rep. ann tbe ~~atttce is; a'cco~tJin!J 
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to tbat ).Rerolutfon at tbhJ Dill'. ~p JLo~n, in Wag
goner'S (ltare toere tua1J belii.'lcg UJe general <!Cullom mcn~ 
tionetJ at fira, tbi~ fpetial ([uaom returnen, that no 1ger:: 
fon not betng free of tbe <ltft!' of London, fiJUU 131' aup 
(ltoloUt, map, o~ ~eati~ tubatfoeber keep anp 0boP, o~ 
ufe anl' qrratJe witbtn tbe ~itl' ; Bun tbf~ <ltuffom tuilS an" 
;uogc'b a goon qLutlom tn tbat czraCe, to erclune all ~tm 
not being free of toe (!titp. Qnn mp ILOlll, tn tbat <lJ:are 
tbe Qi:uffom being atJyungel1gooll, it i~ to be taken as W'art 
of tOe ([ommon lLatu of England; anti tberefole jf'a= 
teigners map be erclnnen bl' Cucb a particular <[uffont, 
tlJougb b~ a 'l5p,lLatu tuitbout ruch a <ltuffom toel' call" 
not; anlJ in [ucb QtaC~ tbe 16p.JLatu t~ but in affirmance 
of tbe Qtuffom, anti t~ operatibe bp the <!ruffom. ~be 
~ubject tS tJfPltben of no Rigbt o~ ILibertp bp tOe 16p:: 
lLatu, lUfiereof be tua~ not befo~e bep~iben bp tbe ([Ullom; 
It1bicb ia a l\t>art of tbe QI:ommol1 lLatu. 15ut mp JLo~n, 
tf tn Waggoner'S cztare tberc ball been Ita rucb fpectal 
¢ufiom returnetl,. aa tbe Root ann jfounnation of that 
13p,ILatn ; lllitb eubmimon, tbe 13p·lLal11 to e~clune .foe 
reigners in Waggoner'S (;!tafe, tho' maDe ill' tbe ~al'ol, 
9ltJermen, ann qcommon <[ouncil fn London, tuouln babe 
l1een of ItO gteatet Jro~ce tban thofe of the Taylor of 
Ipfwich"S (ltafe, anti Norris ann Stape'S €nfe tn mp Lord 
Hob. fo~ tuen toe lKefiraint arifing from tue 16p:JLal11 
onIp, Cucb 13p"ILatu tuoultJ babe contratJtftetJ tbe ~enetal 
fLatu of tbe lKealm, tubicb a 13l'=lLatu cannot, tbo' a ~u~ 
fiom map, ann tOfrefo~e wouln babe been botti, aa tuell as 
til tbore <!tafes of tbe Taylor of Ipfwich, ann Norris ann 
Stape'~ <[afe. gntl mp ILO~ll, Cucb a CZCullom of nCluning 
.JF'o~eigner~ ia not peclIliar ~o tbe (ltUp of London onfp. 
~be QrcbbillJOP of York p~eCctibea to e,rclune JF'olelrrnecS 
from £,terctling tbe ~rane of Dping tuttbin bia ~anol 
of Rippon lUitbout bts Licence, a~ appears Reg. 105, 
106. ~nb tfJe Qto~po~ation of Weavers claim tip czrutlom, 
tfJat ncme llJall intetmeDnle tn tbefr art tuitbfn London 
ann Southwark, but tbofe of their ®UtJ anti jf'ratetl1itp ; 
ann rutft <ltullom waa anjubgetl goon tit tbe Qtafe of toe 
([o~po~atton of Weavers verflu Brown, Croke, EJiz. 80J. 
gnn mp JLo~n, 31 bumblp concetue it is no great muellion 
but 15p:lL"tll~ bUll' matle putfuant to thofe CZCullom~, tuill 
be aa fOlctble, anb tbE @lubject as mucb bounD anD re" 
firnfntlJ of bt~ JLibertp bp tbrm, a$ be is bp toe fLaw 

C c c in 



/ 

378 Tefill. Mich. 5 Will. & Mar. R. B. 

tn Waggoner's <\tafe. anll aa to tOe (!tafe of tbe ~Oant# 
berloin of London ctte1J~ anll mucb relicti on {lp tOe otOrt 
@Dine, rup lLo~ll .. tf tbat <[afe be etamiuetJ, it tum ap~ 
peot tbat tbe 9Wapol, gItlcrmell, anll ([ommon ([ounctl 
liitt notbing mo~e bp tbat 13p:JLatu, tOan tubat migbt babe 
been bone bp a 'lBp~ Jl.,atu in Exeter Ol Brifrol, o~ an!, otOet 
!Jreat @Jtaple fo~ [[1001len ([(otb; ann the meafon~ of 
tbat lL\cfolutfon tum bolil as.; IUong in tbo£e ~Iacea aa ttl 
London; fo~ tOe ')5p,lLatu in tOe QI:bamberlain of Lon
don'~ QI:afe, ia not founbell on anp fpectal <[ullom pecU:J 
liar to London, but iG maDe bp jfo~ce of tOe general 
([ullom mentionen at 6ra, bp tubitb toep babe Ilt'olner ta 
make ')5p-lLawfj ; ann tOe Beafon WOl' tOat tuas refolben 
a gooll '15p,lLatu \\Ja~, becaufe it \tlas malle fo~ tOe bettel: 
(!frecutfon of lli1.lerfe ~tatute~, o~nail1ell fo~ tOe true 
maktng of roooUen ([Iotb, tuvtcb f~ one of tOe p~f"Cipal 
ClCommobftieS ann ~anufaffurea of tbe Jltin!lbom. 13ut 
m!, lLo~n, (ucb a'15p-lLatu as tbat, being fOl tbe better c~~ 
ecuting tOe ~eneral lLam of tbe )Realm, anll fOl ll!>~e.: 
bention of jfrautl anti iDeceit, \tIouIll tuitb bumble @lub# 
mimon babe been aG gOOll, tf malle at Exeter o~ BrifioJ, 
ns it t~ ill London~ fo~ ')5l',lLatna fo~ tbe better QC,tecutfoll 
of tbe lLatu rna!, be malle fo~ tbat ~urpore fn tbe fmaneft 
dtmalJe~ tn England; fa tbat 31 bttmbI!' coltCeibe from 
lObat 31 babe fattl, 31 map bennce tbta ([onclufion. (!J:bat 
1OI]en tbere i~ an antecellellt Qtuffom in London, upon 
hlbfcb a 15!'=JLntu tbrte iG fOUll'bCb, tnbicl] fa not fn ano~ 
tber Jjt)Iace; toen a Jl)p,lLatn mtll b'e goon in London, 
lObfcb coulll not be gooll in anotber 1910£e; but wl]en ')6l'= 
JLatu~ tn London ate foun'bet1 onlp 011 tbcir ®eneralli3otl1ct 
bl' Qtuffom to make 13p·JLatua, ~nll ate not e;rplanato~!" 
o~ in $lffiffance of a particular <[ullom tn London, a~ tbe 
iRoot anll jfounDation of fuel] 15!,~ lLn\tl~; tbcn 13p: 
!LawG in London (an binll tbe S5>ubtettg tbrre in ltO otl]rt 
~anner o~ Degree, tban tbel' map be bOUllil b!, 15p.JLawu 
ill otfier ([olPolationa ; fo~ tlJougb tbe <!l:ttp of London 
be of great gntiquftp, anll batb mall!, Wlibtfeges ant) 
gnbantages \\Jbtcb tuere mentiol1£t1 at large to !'Qur lLo~n: 
fiJip bp ®l. Recorder; pet mp 1Lo~n, tbep babe but a fub
ol'Oinate Iitllitet1 3lurt9t1icttolt, ant1 '16!'·fLa\l.lg mane tlJete, 
l10t founllet1 on all!, particular c.!tl1tlom, are fubjClf to tbe 
fame JRule of fLaw, o£' tbofe of anp otber <ZtolPolation. 
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~p JLO~lJ, it cannot be p~ctell'Oe'O tl]at an~ particular 
Q!:ufiom tn London concerntng f1Jackne~~{[oacbmen, bath 
p~ou£n l]ar'O o~ l'Iefectfue; Il)ackne~.~oache~ itt London 
are of hue QUe, ann tbere can be no ([ullom concerning 
tbcm ; tiJ£r£fo~e tn fpeaking to tbe 15p&,am now befo~e 
POUt JLo~1Jt1Jfp, ~ llJilll make onip tbe general Quefl:ion; 
mLUJetbzt o~ no tbe 13p·JLa11.1 in tbat }\!)nrt of it, tllbicb ] 
baue openct1 fo~ tbe ILtccnfing 400 r~achltc1',~oacbtllelt ta 
n~i\Je ill tbe @>tteeta fo~ Ii)ir£, on'O tlann tbere tn 6D~net 
to be birctJ; ann fo~ tbe punifiJing ann teffrafning aU 
fucb Of.) UJaU ffon'O o~ l'I~ibe tbere fo~ !pite unHcenfei.1, 
be goon anD wartanten bp that 13~ancIJ of their ®enetal 
);)otllet, bp Q!:uffom of making 13p,JLawg ill ~ar(~ n£11.1I1' 
arifing, tnbtcb want Remcbp. gn'O mp J1o~n, 31 bmublp 
conceH.1£ tbat tbts 13p:JLa11.1 ill tbe retlraining W>att of it 
fa iUegal, anti againtl tbe 11Hgbt anti JLibert!' of tbe @>ub: 
lect. 13efo~e 31 (peak to tbe matn Difficultp of tbhl ilu£: 
fiion, ~ aJaU con fiber Uuo 'Qrbfngs, 11lbfcb 3/ fuppofe upon 
tbis:; Beturn tum not be mucb conttobettetJ. 'flrbe firll 
f5l, ~lb£tbet tbe 31mplo!'ment be a la'nlful 3/mpIo!,meltt, 
fo~ if it mere not lawful fo~ all!, 9}!Jan to be a $acknepe 
Qroacbman, tbf~ 'Wp·lLatu coulll not licenfe 400 f1Jackntp# 
(,[oflcbmen; fo~ a 16!,~JLam cannot make tbat lawful 
wbich bp tbe ~eneral lLam of tbe mflt~nom i!l unlatuful. 
3lf it be a lab.lful ~mpIo!,ment, tIJe l1e~t 'QrbinlJ 1 lball 
confiner fG, if a 'J5p,JLaw to relltain Il>ockne!'~([oacbmen 
generaUp (fuppofing tbat ban been tbe ([afe) wouIn babe 
been goon; anti mp JLo~lJ, 3/ fuppore IiItctnffe tbat tt mm 
not be mucb contenneb, but tbat fucb a 1l3p,lLntn tuouln 
1)8be been uOin, fo~ fucb a 1l3p,JLatn mou!n babe been l'If, 
tcctlp oppofite to the ([ommon ILatt1, ltrbtcl) leabeg it latn~ 
rul f02 anp ~ 'Ill to ercrctre a lawful ]mplopmcnt; anti 
lirfi1'11'9 tbe Tay]ors of Ipfwich, Norris onn Stape'S ([afe~ 
bJ~)fd) 3l [Nue mcntionen fn tbe Q!afe of Pain anti Haugh
ton 1~ RolJ, Tit. By-Laws 364. tn tIJe ([afe of tIJe ~at~ 
men ~ (;: fuH t:: ~ofnt: jfo~ tbere tbe ([it!' bab mane an 
act ,'{ ([ommon Q!:outlcfl tbat no <!tarmalt \DiUJfn tbe 
<f < r fi)'Ouln ITO ",,'ttl) big Q!art tllitIJout !Licence; anti if 
\1,'::' 'Ooth to t(Je contrar", tlJat {Je lbou!tJ fo~fcit i 5 s. QL[)ljl 
tF:S£) ll'OjuttrrC'O a bOln 1Bp,JLn\tl, bectlufe in Reftrl1fnt of 
toe ILtbertp of tI)e ([tilDe of a ([armnll; ann JI no not 
fee what fDiffcrence tbere coulD IJaue been in Reafon be" 
tlneen a 13p,lLu\U to cellra!n QCntmell genernlfp, nntl n 
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'1l3p=JLaw to tcffta(n Jl)acknep .. ClCoacbmen. ')But lUp JLo~tI, 
tbe main IDifficulf!' is fflU bel)tllll, anti JI fuppofe tbt1t it 
lnUi be obJecteb tbat tlJc J!)ackne!Mtoacbr!1 in tbemfelbell 
map be laWful, anti a 13p~latu to reffraln torm gcneraHp 
tnoulb be \lotn; that pet nottuttl)ffanblllg wben tbrp grow 
tnto Jaumbers:;, ann peffcr tbe §Strcet!1, t1JfP become Nu
ranees by their Numbers, anD tbetefo~e a 1l3p,ILaw to limit 
tbeir JElumbers:;, ill o~tJet to p~ebent a Jaufance, la goon; 
anti toat tbb:; wag aUowe11 to be 110ne in a like ([afe, in 
tbe <!Cafe of tbt <ltort~ between Jenkins Ilnn Player. ~!' 
JLo~n, tt cannot be ncnieD tbnt a 1Bp=lLatn, mane to p~ebent 
a .laurance, t~ ~oon; tlJt 1l3p,ll"aw menttoneD UpOIl tbe 
lall grgument mane fo~ tbe p~ebentfng tbe [tre of an 
lJ)ot lS~cf~, oa tlangeroua fo~ jfire, was refol11e11 !Joan 
tlJicfip upon tbat BeaCon., a9 ] bumblp concetbe; fa a 
13p~ lL am to tefirilin 13utcbers:; anti Qtbt1nnler~ from fet.: 
ting up in Cheapfide, o~ Cucb otIJer eminent w>arts of toe 
<titp, ma!, be goon, becaufe fucfJ ~ranes ate otfenLibc, 
anD map be apt to b~eett IDifeafcfJ; ann tberefo~e fo~ jfeae 
of 3lnfeffion, anll fo~ tbe @)ake of publfck Decorum ann 
CZCOn\)fntenc!" fucb Jl1fntl of otfenu11e '(!Cranes map be 
rCmObel'J, ann confine11 to ~laces; of mo~e Retirement; 
ann tbis:; fa no malt fn <!Effect tbon map be none b!, tf)e 
lLo~tt of tbe ~arket, fOl be map make i)~llets; fo~ tbe 
~obernfltg of bfg ~atket, anll appoint ~utcbcrs tbcie 
@>tatiol1s in 011£ 1}l)lace, ann otbel: flCral1ea tbeirs in ano .. 
tber; ann tbere Rules attn ®tOttS; betnrr pro bono pub
lico, tum boltt goon. ~ut mp .lLo~l1, in focCe <ZCafes no 
~an ts totally reffrain£ll from bf!1 lawful '([,ral1e o~ 31m .. 
plopment, anb tbe ~p:JLaw!j ate equal ann tmpartial, eb'r .. 
t1' ~an fate~ alike; anb wI)en the ILatn batb mane no 
iDffitnffion, but leabes one ~an a~ free aa anotber, a 
')5p=JLatu in tbefe Ql:afes boe~ not refftain tbf~ jfreellom to 
(ucb onlp as:; wm purcf)afe a llicence, an'll p~obfbit ann 
punilb nU otber~ as:; ®tfenllerg. 'Qtbe lReffrafnt bere tfS 
onlp as to a Q.ttrcum(fance of @Iace, wuteo aU ~en are 
tp'b to obfetbe altke, bp tbe )Law of tbe Jltingl10m ; >tfg 
as:; free fo~ one ~at1 to be a fPackt1ep~czr:oaebman a~ anlY
tber; tbe )law tequtte~ no fucb mualtfteatton a~ a ll,.,t. 
renee, o~ gil1eg ~ower to tbe ~apo~, alDermen, ann 
<!Common <ZCouncU of London to grant ILfcenccg. .taow~ 
mp JLo~n, fO! a ')5p·lLatn to impofc a Jaecemtp upon tbe 
~ubject to take Q ~ftence, tubtCb tbe ~apo~ ann allier-
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men babe no tnI]etC tntltlet1 tbcmfrlbe£) to, fmtJ wbicb tbe 
fLUlU batb not anp UJf)£te, ] bumbl~ concetbc, Enableb tbcm 
to grant, Ol requiteD U)C ~ubjl'ct to obtain, iS3 fo~ n 13!': 
)low to clJerk ann controut t{]flt freeDom fHtt'l ILtbertp, 
tubtcb cuCt!! e}9an batt) l11' tue <[ommon lLatu of tbb; {'~fng~ 
nom, fo~ tue £~erClang of il lawful lImplopnl£l1t! ']3£: 
fitll;~, m1' lLo~'O, tl)fs 15!"JLoU'l ts to effablifiJ ratber tban 
p~£bent a mUfailc£, fo~ tuI)et£ t~ it fafo in JLaw, tbat 
!lnobe 400 lOilcktu;1'~~oacbcg in London tntll be a Jau. 
fante, ilntl UI10ft 400 tum not be a .JElufance ; fo~ ougut ap .. 
pearg tn ILlltu, 400 map be il mufance as; welt a~ 5 o~ 
6co anD fo map f, 2, Ol 300 ; fo tbnt tbig 131'.JLatu fa not 
to P?cbcnt a Jaufnl1cl', but til befine tuat Jflumber: to be 
a muranre, mi)icb bp lLatu tg intlefintte. Jaom fOl toe 
~apo~, ~unctmen, ann {[omOlon ([outlett of London to 
lletrrmine a Jaufatlce to fucb a particular Jaumbcr, to be 
Itcenfen bp tbemfelu£!t, ann to e~elune ann PUtl~«J all Curb 
allobe tI)at mumber, afj flJau n~ibe unlicenrell, tit furb a 
<ltofe ag toig, woere toe ILatu ig mboH!, Ullbetermfnen to 
nn1' .IDumber, 19 notbinrr lef~~ J1 bumbl!' cot1ceille tOan to 
affume to tbemreIl.le~ a legftlatibe ~utuo!ftp, ann to curt 
tbeir 15p~ILil\nS; into aft9 of Wlarliament ; but it map be 
objeffen tbat tbi!' tUrgot bnbe been urgen Itt PI ayer ann 
Jenkin'S3 ([afe, in toe ([afe of tbe Q!art£); but tOat notUlitu" 
i'fanlling a 13p~JLntu to reffrain tbem to a certain mumber to 
be Ucencen, anll to pU!iifiJ all (ucb ag «)oull.l n~ibe unftcencci7, 
ItHl£) tuIen 1100n in tfJnt <1!af£'. ~p ILo~n, toe ([afe of tbe 
([nrt~ tg tOe 1Jtcut alltbo~it!' tbat f£emG to be relfen Ott, 
fo~ tbe ~uppo~ttng toe 'J5p-ILaw of tOe fl,)acknep,Q!oa(b~ , 
melt, ann t~ mentlonen ill tbe t0~eamble of tbe '15pr )Law 
it felf. 13ut 31 fmmblp concetbe upon (£;.ramtnatton, tbe 
([are of tbe ([art£) will appear ber1' nifferent, from tbffS 
of tOe t~acktl£!1:(.!I:oa(bmen; tue ([afe of tOe ([art~ be~ 
tween Jenkins ann Player tuaG in tbig Ql:ourt; Parch. 18 
Car. 2: upon a Return ag tbiG ([are i~ ; ann UpOll tuot 
}Return it l11ag llJctun tbat bp tbe ([uffom of tue (!tit!' of 
London, tbe 9!?I1PO~ anll mnermen babe l~om£r to o~net 
nil tbe <ltartg ann Cll:armen ttlttbin tbe ([it!,; anti tbat 
tbete tuere certain IDlntnance~ mane, mberebl' tbe Leohler 
,of OllleritllJ ([artg tua~ !Jtbcn to ChrHl:'s Hofpital, ann 
tUlU tbe!' mane on [)~net tbut no one «Jan u(e fjts <ratt 
tnitbfn tbe ([:It!', tuitbout ILtccHce (if tbe fain Jpofpital1 
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ann tuat tbere fiJaIl be but 400 <[arts ufen lUitbifl tbe <[itp; 
attD if an~ h3etfolt Itot Itcenccb (ball ufe it <!Cart, be ffJull 
fo~fett 40 s. to be recoberen at toe {9uft of toe <!tUi1mber~ 
larn, tl$ in tbe p~efent ClCafe ; ann tuen a 13~l'acl) (g fi)fltm 
of tunt 'l6~·lLatu, as is none bere; ann upon all tbi~ 
®atter appearing in tbat Return, it mag refolben to be 
il goon 13~rlLa\l1; ann mp lLo~tJ, tue like OuO been re~ 
[oIUe'O fJ£fo~e in anotber Qtafe in tut$ <!tourt, in Hill. 14 
ann 15 Car. 2. between Gavell ann Casker, in tue <!tufe 
of tue <ZI:art$, {JUt tbe fame gnflUcr lUill ferDe to botb 
QJ:ar£~ ; fo~, tnp lo~tJ, fn botb t~efe <!tafeg, tue €!3apo~ ann 
SlltJermel1 illtttletJ tuemfelu£5 b~ fpeclal ([ullom to tue 
)j!)otnet of o~'OerinlJ aU <[arr~ attn <!Carmen \lJttbtn tbe 
([itl'; anb bauing (UCu a ~ower bp QtUfiOffi, tue 'J5p~lLalUg 
in botb tbrCe <!tafe~ arofe anb were grollling out of tue 
.(!Cuffom tbere fet fo~tb, ann are fountJen on tyofe purti~ 
(ulat ~otner~ bp Qtuftom ! ann tye <!Catt$ anb C[arm£l1 
being bp Qtuftom unnet tbe WOhler of tbe €J3apo~ anD ~U~ 
lJermen to be otoeretJ, 'ti$ reafonable to lleliebe tOot tue 
13~·lLatus anb i)~lJ'er$ of tbe ~apo~ anD mnermen mabe 
fo~ tbe "~tJeting anll IIDobCtlllnlJ of tbem, fiJOU!il be fJinn:: 
ing upon tbem ; ann that the ([armen being unncr tOeit 
~obetttment, UJoulD obfetbe their i)~tJet$. ')Sut m~ lLo~n, 
Witb bumble ss>ubmtmon, tuefe 15~"JLalt1~ fo~ ftmitttt1!J 
ann tefttaittillg tbe Qtatmen, baUe 110t tyeir jfo~ce ontl 
i'petation merel~ in tbemfelbC$ ag 15~<JLahl9; but a~ tyel' 
Hann retutneD in <!ronjunttion lnitb a )J)olnet fJp a partl:r 
eulot (!tuffom in tbe ~a~o~ ann ~Unetmen, of o~tJetfn!J 
anD gObetning aU Qtart£i ann ~atmen lnitbtn tbe <!Cttl'; 
fo~ tbere, lllP JLO~b, tOe 13l':lLahl£i ate onIp in aiD. ann 
fo~ tbe better i)bferUatiolt of tbe ([Uffom, anti it ig b~ tOe 
Ql:uffom tbe <ttltmen ore oriJJlnallp reffrainen, ant'J not bp 
tye ~1!:JLatu! Jlf a '15p;lLatn fin!Jf~ of it felf couln babe 
tefirail1Cb tbem. the 13!HLattJ in the \[nfe of Pain ono 
Haughton, wbiCh 31 mcntioncn fJero~e, Roll, By- Laws 364. 
tuouln babe been refolbe'O gOOb, wbfc[) wag refolueD otber::: 
ltlife; tbe jfo~(e ann IDpetation tOerefo~e of tue 151' ILtHlJ~ 
in tOefe <!tafeg of the ClCattf,; anb tOe ([art£i, is from tbe 
JF>ohler tbe Wopo~ an'O alDetmen balle up <!ruffom of !Jo~ 
llernfng ann o~llet{nlJ tlJe ~art$ nnb Q!:armell. 13ut in 
tye Qtafe of tbe ll)aclmq.);C[oacymen, tf)£re l1fitbet fg o~ 
can be fucb i1 Wowrt bp ~nffom 'of gobcrnfng ann o~ncr= 
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fngtbem, longcn tn tbe ~apo~ ann ~Unetmel1 of tbe <!Cf, 
tp of London; ann tbetefo~e tbi~ 15p=lLatu fQ~ tbe tD~ner~ 
iltg ann ®otJcrnfng tbem, returneD befo~e pour JLo~naJfp, 
not befng fuppo~ten bp fucb a fpettal <!C uff 0"', as \Das in 
thofe <!tafes, but tuanting tbe Jroullnatfon wbfcb thofe 
')6p.JLatus ban, 31 bumblp tOl1ceiUe \l.1tu be tubOllp 1:Iitre:: 
tent, tn Reafon from the 'll3!':JLatna tn tbe <!Cafe of the 
<!tarr~ ann \torts; anD tbat tbe Jro~ce ann ~petatfolt 
of fuch a 16p=lLatn a~ outS, t~ lUbollp from tbe 'J5p,lLatti 
tt felf. .ann as tbe 'J5p • .lLaw in tbe QI;afe Of Pain anD 
Haughton, no Cucb Q!uaom of Qi50berlling ann ID~nertug 
tbe Qtarmen bp tbe ~apo~ anti .~Unermen appearing in 
tbat Qrafe, wail ilnjungeb botn ; fo Uketuife in tbe Qrare 
of Player ann Jenkins, tf fucb a (pectal <!tu(fom ban not 
been there fet fo~tb, tbat 'J5p=lLa\\l wbich ts teHen Oil fOI 
a l!!»attern fo~ tbiS, woulD baue been bofn likewife ; ann of 
tbat IDpintoll was mp Lord Chief J utl:ice Hale, ill ano:: 
ther QCafe upon tbat betp 16p,lLatu of tbe (!Catt~, in tbi~ 
(!tourt between Player ann Brondnax. Hill. 2-3 anti 24 
Car. 2. @)ome ~ears after tbe Cltafe of Player ann Jen
kins, tnbere tbe '15!':JLatu aboUe=mentionen of tbe <!tarts 
being returnen, ann tDe (tuaom of ~oUerning ann [)~ncr# 
ing tbem bp tbe ~apo~ ann ~Unermen fet fo~tb, as tuaa 
1:Ione tn tbe QCafe of Player ann Jenkins, after tbe Qrafe 
bab been fpoke to at tbe ')Sar, mp lLo~n Chief Jufiice 
1:Ieclaren, tbat wftbout a Qtuffom tbe 'J5P~1Latu ban been 
uotn, but bp Qrullom· tt migbt be goolJ. Sl@p lLo~n, ]I 
no not fee wbat Difference tn iReafon tbere can be bes 
tween toe <;!tafe of toe ([arts, nun tbt~ of tbe l1>ackuep:: 
(8;oacbeg. ~be ~akerfj of tbis ')Sp:JLaw tbemfeluess took 
the Qrafe of tbe <!tarta a5 a Warrant fo~ tbhl of tbe 
<Ztoacbes; ann if tbe ~apo~ ann alDermen batl, o~ couln 
babe intitlen tbemfelUes bp a <!tullom to tbe Qi50uerninn 
anb ®~nerinlJ of tbe Il)acknep=\toacbcs, as tbep 11fn of 
tbe Qtnrts, 3J no not fee what anftuer tOliln baUe been 
gillen to Jenkins ann Player'S <!tafe ; but tbeir jfounna~ 
tion faiftng tbem, ann tbere being 110 fueb ([Ullom bere, 
fo~ ID~neting anb ~obetninlJ tbe l1JaCknep,Qtoacbmen b!, 
toe 9).3apo~ ann ~UDermen of London, as tbere was; tn 
tlJe <!Cafe of toe ([arts; if toe 'J5p-JLatn in the (!tafe of 
tbe <!Cotta wOllIb {Jalle been boin without rucb a <!ClIffom, 
acto~nin!J to tbe i'pinfoll of mp Lord Chief Jufiice Hale., 
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tn tbe <!tafe of Player anti BrodQeaux; bp tbe fame mea~ 
fon ill tbe p~efel1t <!tare, thrre being no fucb '!Cullom, tbt£t 
'J5p.lLatu hl botll. 

~!' lLo~n, upon tbe 1tlbole ~atter tbe lIurtt)l1iction of 
tbe g@a!>o~, Qlllermen, ann (ltommon (ltounctl, ia flut an 
illfctto~ Iimtttet1 31urbllltHton, tbetr 'l5p~JLal11s ate but p~t" 
bate l.aws, anti bitttl in tbe mature of p~f\Jate lam" 
ann cannot ffaull tn €'ompetitfon tuftb, o~ tJerogate from 
tbe (!Common lLatu of England ; theft Cltuffoms of rna" 
ktng 'll3p·lLatns being confirme'b fn ~atliament, allb no 
hew (ttigour o~ lElower to tbem ; tbep cannot make 'l5ontls 
Ol <!tobenants boin, l11bfcb are goon in ILal1l; tbep cannot 
fnflfff a ~enaltp of 3lmp~tronment, o~ Jfolfeiture of QPoons 
bp a 'l5!':JLaw tn London, mo~e tban in otbec Jj)Iaces. 
'C!tbe ~mplo!,ment of an llJacknc!'=Cltoacbmen, :J1 bumbl!' 
cOnceille mull be taken to be a lawful 3lmplopmettt upon 
tbts lReafon; anb being fa canttot ·be reftratnetl geucran!'., 
acco~ntnlJ to the Taylor of Ipfwich's ([a fe, anti Pain anll 
Haughton's (!Cafe, ann reffrainen to a certai.n Jaumbet; tll 
i)~ntt to Plcllcnt a Jaufance tbep cannot be, unlefs ft b,ltl 
appeftren tn law, tubat Jaumbet tum be a .laurance, o~ tbe 
~a!,o~, Qlbermcn, anb <!Common €ouncfl ~a'tJ !ntftleD 
tbemfdlltS to a ~owet of lim tttftlIJ, anti aCcertafninJJ 
fircb Jaumbet bp a fpedal <!tullom, fo~ tbe fole SlD~tJertnlJ 
anb QPolltrning of llJacknep#Cltoaches, as tbep bitl in tbe 
C!l:afe of tbe Cltarta; tn tbe (tafe of tbe (!tarts, if no 
rueb fpeetal ~uffom bab been It)ell1n, tbat 'l5p·lLaw l110ulb 
babe been botb bp tbe £Opfnion of mp Lord Chief Jufiice 
Ha]e, tn tfJe CltaCe of Player anb Brodneaux; anti tbete 
being ltO fucb Cltuffom tn tbfS €'afe of tbe J!)acftnep,,<toacb$ 
men fet fo?tu, 91 bumbll? conccibe tbfs 'l5p.lLatu in tbis 
teffratning IDm:t t~ boitl, anb fo no fUffictent Cltaufe flJettln 
upon tbe lReturn fo~ tbe 9rretlihg Dnb llmp~fronfnll' mt' 
'ltlfent; but t{)at fJi<S 8tanbiltg l11ttb bis €oatb unlitencetJ, 
in ID:ber to be ~tte'tJ, was latnful, attn tbetefo~e 3J ~um~ 
blp p~ap potlr JLo~lll1Jfp tbat be map be bifCbarge'tJ, anb bfS 
C!rr,ufe retaine'tJ in tbiG C1I:ourt: Adjornatur; anb aftete 
tnarll9 tbe ~attet tna~ fettlel) in ~arliame"t, but tbc 
flitp neber tbougbt fit to atr futtber fn ft. 
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Bevefion and Huffey; puis. 

20. U PO N a ('pedal [tertlict the Qtafe lUnG, John 
Fouch fetretl of ~nuelkil1t1 Lanl1s l1eparttble 

amol1g ')6~atbet!;, Ijal1 two 15~otber~, Thomas ano Wil
liam ; Thomas ball ]lTue Henry altb Thomas; anll tbiG 
Thomas ball 31lTue two Daughters, tubo daimeb aU tbe 
ILantls tn iluefifon; William bab 3ltrue Henry., anti Hen
ry, ban 31 tru e, tuba claimel1 a ~oiet!' of tOe JL,al1b~ in 
ID.ueftton accO~lling to tbe QI:ullom ; tbe iluellton lUitll 
upon tOe [[{til of John, tuba bcbifeb Watt of btG lLanl1 
to WilIiam attl1 bia Jpefra; anh afl to tbe JLanb in ilue:: 
(fion, be tJeuifeb it to Henry tOe ~on of Thomas ann bt~ 
E)firG" if be liue to QCwentp,one ~ear9 of age, anb tbat 
UJC [[tife of the [)ebffo~ llJall 'bauc tbe tbitb @art of ft, 
witb a Jl\ent out of otOer lLantJ~; anD if Henry nie be, 
fo~e 'Q!:tutnt!',one, tbell to the ne~t ~OI1 of Thomas, if 
be babe anp ; anti if be babe tta at bet ~on, tOen to Hen
ry @lon of William, anti bfa f!>eica; but if Henryattl1 
biS [mife nfe, befo~e Henry babe ftbetJ to €tuentp,one, 
tOen be beutCes all biG JLanl1g p~eCentl!, to fUCb tSetCons 
lall nnmetl, aG llJall be bi£' I!>eic, atco~t1tn!J a£' it 11JaU bap~ 
pen: Henry tbe ~on of Thomas bieb tuitbout 31lfue be
(Ole 'Q!:tufnt!,=one, Thomas big Jratber babinlJ 31lfue Tho
mas, tuba ball JilTue tlUo Daugbtera; attn if Thomas 
tbe 1l3~otbet of Henry, upon tbe Deatb of Henry tJefoze 
'{twent!'.one took a lee, o~ if onlp an Q];ffate fo~ lLife, 
111ag tbe QuefHon ; if be took a Jree, tben tbe twa DaUB'b~ 
tera or Thomas OU!Jbt to babe tbe [[tbole; If be took 
onlp an ~fiat'e fOl lLife, tben tbe 3llfue of Henry tbe eon 
of William ouglJt to babe a ~otetp; fo~ William tbeft 
QDlilllbfatber tuaG tbe 13~otbet of John tbe IDeutfo~ ; anll 
Thomas being bealJ, an11 tbe ~tlate of Henry betctminell 
fip bia Deatb befo~e QCwentp:one, tbe <!Caate ougbt to 
nefcentJ ucco~tlit1g to tOe ~ullom to tbe ')5!otber~; puis. 

Ddd Neath 
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Neath and Reeves. 

2 I. E 1Rro~ upon a lubgment in Cur. Pall. tnbete tbe 
.J I!!lIaintiff n~ 9nminfftrato~ :Felicis Bainham cotlnt~ 

Eb aguinft tbe Defennant, tijat be tuas; 'lnllebten to tbe 
~laintiff as; abmilltllrato~ of Felix Bainham in 10 I. pro 
tanto denarior. fum. ejufd. Quer. na anminffitatolof Fe
lix Bainbam per ipfum Def. ad ufum ipfillS Quer.: as ~rbf 
tlIinitlrato~ Felicis Bainham habit. & recept. &c. Non af
fumpilt pleatJetJ, anb a '[tertJict anll, liungment pro Quer. 
tbe ClEtro~ offignrn InUS, tbat tbe ~laftttitT ban lJeChlretl 
ns ral)mintfirato~ of Felix Bainham., tbat tbe iDefentlant 
lVaS in'Oebteb to bim as gnmtnffitato~ of Felix Bainham, 
&c. Uf: fupra, fa tbi~ affton is blOUllbt in tbe IRtlJbt of 
Felix Bainbam, anll fountJell tn tbe ~~tbitP of bis (Jeffate ;' 
ann tIJe ~onep tetoberelJ bp tbe 3!u1)gment llJull be Affets 
to tbe [)ebt~ of' Felix Bainham, fo~ eonftat de Recorda, 
tl)at tbis JReeoberp l11a£tfn biS JRhJbt, anb not in biS own 
JRflJbt ; but tbe ~Iaint was 4JeneraI~ ann ltO ~ention of 
Feliz Bainham in tbe ~Iatnt; ann tbcrrfol£ it llJall be in
tenbtl1 to be in bi!) oum JRigbt, ann fo tbere is a d1ati~ 
ance bettueen tbe l.9laillt nnb tbe Declaration, ann tbet£# 
fo~e tbhl is; (ftro~; it l11a~ . anftneren, tbat it \l.lll~ not 
lu'celfarp to name bimfelf ~bmitttfiratol, ann it ill but 
@)urplufage [Vide 6 E. 4. I. fmtJ 2:2 E. 4. I I.J fOl tbe 
~one!, tl1n~ ttcei\1cb after tbe iDeatb of tIJe ]jl1teffate, 
as If an anminUltato~ b~fllg Trover of a Conver(ion in 
bi~ ottm '(time, tbere i£t no Jae£ll to name bimfelf gnmini# 
fttato~ ; alfo a Cafe was cited, Wbcre a 9}3all countetJ 
upon feueral JPllomtfes, fome mane to bfm in bi~ oron 
'arimr, fome upon <ltontract£i fo~ ~OOtJ£5 ann [[lareS folD 
in tbe ~tme of tbe 'QI:ellnto~, ann entire Dilmage~ l11ere 
gluen ; ann tbfS belb to be goon, betnlJ feueral ([imell 
mobEn in tbe flime of Hale Chief Jl1fHee; tbe wbicb 
tbe Court boubten; ann it tuns falll bp Northey tubo et
teb tbe flraff, tbat a melt of ~trO~ lUas; blouJJfJt in Cam. 
Scace. t~e Court itt tbe p~incfpal (!tafc feemcn aU to tbfnk 
that it lUIH; ~rro~; but advifare vult; anD after fn Hillary 
Term foHowtnlJ, tbe J!tlbgment tuns t£t1C,retl. 

I King 
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King and Ux; q;erfus Tebbart. 

:22. ~T 3Refpnf~ of atIiutlt ann 'matter!'; tfJe IDefert~ 
nant pleans fur fan ailault; tbe ~hl{ntHf re: 

plieg, tbat tbe IDefennant came into bt~ Jpoufe, unO 
tbete continueD aftee tbe lfJlaintiff ban nearen btm to tH~c 
patt ; upon tul)iCb be commantletl big [[ttfe to put bfm 
out of tbe Jpoufe, quce molliter manus fuper tbe Defen· 
bant impofuit, & hoc, &c. but tloeg not Cap, quce efl: ea~ 
clem tranfg. ann it \rla~ fain tbat molliter manus impofuit 
irs a luftlficatfoll to an atrault onlp, ann not to a '16L1t· 
terp; but non 'allocatur ~ fo~ to put U)antn, upon all!, 
one alJ'ainff big [['1m., ig a ')Satter!'; anll fa it i£I wen 
£nougb as to a 13att£rp, but not ila to a mounniutJ; 
tben it \Daa fatn, tbat tut£l ia not appIten to tljC 'Qi:ref. 
paf!f jufftfie'tl ill tbe 13m:, a~ to fap, qu.-e eft eadeni 
tranfgreffio; non allocatur., fo! it being eodem tempore 
quo, it i~ \Dell enougb tnitbout fllcO a ([;onCluu()u, fo~ 
lUben tbepagree ill tbe ~ime, fucb Q!:onclufion is not ne~ 
cetratp; but If tbep bat!', tben it i~ nccetfdrp to fap, qUa! 
en eadem tranfgreff. 2 I H. 7. g9. anti if tbe 13atterp 
fie outralJfou~, fo tbat a molliter manus impoLuit be not 
true, it ougbt to be fpecfaUp fbetnn, ot{)ctwtfe it fball be 
a goon 3iufftticatfol1; ann a ~tabetre in tbis QI:afe b(li.l 
been illl tbe 13ar being fufficientlp confetfen anti ntJoitJeti 5 
ann tberefo~e it tua~ anjubgen a goon Bepltcatton. 

Quarn an d Roe. 

23· THE @Iulntii tleclareb fn ~Obtltant, ann tbe 
Vefenbant l1emutten to tbe Declatation, becaufe 

tbe Jlf)fafnttff noes; not intitle bfmfelf to tbe affion bp anp 
t>libttp of QJ;llate, fo~ a fine tuaa lenten of a JReueruotl 
to tbe Wlaintiff anti bfS l)eits, to tIJe d1Ie of tbe ~Iain· 
tiff nntl bf~ Il>eirs ; tbe U1bfcb fa n QI:onbcpance at €om· 
nlon lLatn, anti tberefo~e an atto~llment rcquffite to make 
a It:>libitp of <!Ellate; ann tbta 110t being tlJcum, tbe 
gerfon 'Ooes not Ife ; to tnbicb it WiU, flllftu£t£tJ, fitbat at 
tbc aI:ime of tbe ~aktt11J tb£ QJ;ftate to tbe VefentlLlltt, 
ltlbicb was to commence after a '(term in efIe, tbf~ waa 

D d d 2 a rUt 



? -

,88 Term. Mich. 5 Will. & Mar. R. B. 

a future 31ntereff, anll tbetefole 110 ~ttomment lltcelfarp, 
o~ pomble to be mane bp tbe Dcfert'oaht, fo~ be tuafj not 
itt W>otreffion, anb tbetefo~e bir; ~tlate llJa~ not CeberetJ 
from tbe JReberfion, at tbe ~ime of tbe lLebpfng' of tbz 
.ftne of tbe lRetlcrfiolt, tbe ttlbtcb ir; fuffictentlp eonUepen 
bp tbe jfine a13 to tbe Qfaate ; fo tbat tbe ~otluCee bas 
tbe Qf{fatc, ann tbt~ lball tJefcenl1, tbougb ~tto~nment 
requifite to make a ~~ibitp; but tn tbe ~are of a Ql5~i1nt 
of a lReberliolt, tbere tbe Qftlate l10ea not pars till tbe 
atto~l1ment, anl1 tbetefo~e n RenerOon; as a Reverfion 
cannot be grante'b on1nino by Way of Grant, in Cucb 
Ql:afe ; but bere it being b!, JFine it is well enougb. 

Grandvill and Dighton. 

~4· DE B T upon a Jiullgmcnt in R. B. tOe i)efenlJaut 
pleaben in abatement of tbe action, a mlttt of 

<!Etto~ penbing upon tbf~ 31ullgnnmt in Cam. Scace. ta 
ltlbicb tbe ~Iatntiff nemurren, anll it mas alljutrgen 
fOl tbe Wlaintiff, being iltguen IIp Serjeant Levinz fo~ tbe 
ll!>laintfff; ann Sid. 236. 4 H. 6. 3 J. anb 18 E. 4. 6. were 
citell bp bim to be Co reColbeD ; anD a <!tare tuas eiteb per 
Dolben to be anjUtlgell aCColbit1lJlp in tbe ftfme of Ron, 
anl1 after affirmeD in W'arliamcnt befol£ all tbe 3lubges of 
England, between Limerick ann anb tbougb it 
bnb been tluck at~ ann Vaughan quetlfoneb it, pet it ban 
been oftentimes fo ruleb: ann it tna~ beln in tbe ~are 
of Danvers ann Smith in tlJe Exchequer-Chamber, tbat 
fueb li!>lea is not goon in 13ar, but !Joon in abatement; 
but tbis Difference ttJaa not tbougbt rearonnbIe. ann 
Holt Chief Jufiice faib, if it tuas not fOl tbe <1turrent of' 
.2lutbolfttes econtra, it feemeD barb to bim tbat rucb an 
Saton lies, fOl tbe [[lrU of ~ttol is a Super[edeas ta 
nn ~tecuttolt, ann tbetefo~e pari ratione it ougbt to be 
a Superfedeas to aU tbe maps to come at all ~.terutto" ; 
Dnll be ctteb tbe Qtafe of Read ann BearbJock. where it 
~a" pops a @lfcuritp of nn fnfetio~ mature, penDing it 
[[1rit of <!frro~ upon a 3lUllumellt 011 a 0ecuritp of an 
btlJIJcr .mnture; tbi~ tuas not n Devafravit, mbicb tbewJS, 
tf)ftt tbe U:irit of Qfrro~ IJan fo totallp £uCpeutJell tbe ~f. 
(ca of tbe 3lungment, tbnt it aJaU not babe an!, RegarD 
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Ol €tTence; but tbit; nott.nltbllant1ing, it wag tbo' mitb 
fame Ileluttance abjutJlJCll 111' bim, ann aU tbe Qtonrc at 
fupra. 

Prichn:in and Tripp. 

25· Co UN T in 011 Action fur Cafe, quod quidam 
£luxus Aqua:: currere confuevit & debuit ufq; quen

dam fontem, &c. ann tbat tbe faill {([lell tln~O to oUec: 
flow, bp Reifon of tbe Bunning of tbe faib [[later into 
'it; anD tfJat tbe [[later tubfcb fo ouerflomen from tbe 
fain [[tdf, ufqlle t1j( J1)oufe of tbe 1r>Iatntiff ufell to tUll, 
f~ tbe nmtrat!? ijJfe of bfS lPoUCe, nnn aHellgeb tt in 
tfJe ~ount to be nn antient )"ponfe, anti to 'be in bt~ i~' 
femoll; ann tben (lJr1lla, tbat tbe Defentmnt 'f.Hlll tJiU£ttl?t'i 
tbe mt1t~r bp tJtggtng nnn making of a <lttllern, fo tf)tlt 
tbe [[later wbitfJ «fen to tun btttl tb€ [[lefl, 'OttJ not rUn 
into tt, ann ratione inde tbi£ fain [[le'tI fo! fucb n flritUe biU 
not OberlI01ll ; upon Not guilty pleanel'J, tI dtettltct t1:la~ fOl * Wlafntiff; anti it tua~ mObe11 ill areca of 3lutlgment. Firft; 
15eraufe no Te.,miFl'US a quo'of tbe ~tream, tbe'lubfcb 111m; 
Cain tuas a~ ne(effilr~ a~ "It a map; non allocatur, fo~ tt ia 
,not neceffat~~ fn tbi~ Cltafe, be balling fiJclnn, tbat tlre 
@>tream mas ufen to tun to tbc meU ; ann be balliog 
lJil1erten Itt, "'ben ft lnas l1t tbe [[leU, tbi!) b.l a Tort~ 
anti it i.6 not matethl1 from wbence ,it (ome!1; to U1bfcfi 
it tnag {ott! at tbe Bar, tf)tlt tbe Terminus tna1l necetfacp, 
ot'b'ettllife tbe 31Ut,P canto '1lot knOlU, tbnt tbere 'tuaG furb 
it €urrent, if it be not fiJeWll; but per Curiam, tbig 
OUBbt to 'babe been in ~~oof, but it i~ not material after 
a (U£'ttI!rt. Secondly, lit is not anetJ~tJ that it «fen til 
tUrt, &c. non allocatur, fo~ conruevit J& debuit tg fufficf. 
fnt; anti fo~ tl)i~ be dten I Cr. 500, 575. Palmer 292. 

Thirdly, mo aft of Dibetfion tfj aUeo!Jcb, fo~ it fg not 
fufficicnt to fap, tbat be ban nnlCtten tbe ([ntrent., hut De 
ougbt to l1Jetu fucb all get, tubtcb tn(l~ U)e ([aufe of t()e 
IDtbcrlioll, tufitcb tbe ([ourt mflJbt 'atljunge it fufficfent 
(!CaUrei non a]]ocatur, fo~ Raftall 441. 3 Leon. 13. Curb 
IJcnctnl aUegation futllcra, 4 Rep. LuttereIl'g ({Cafe; ann 
,after it tua~ adjudged fo~ tbe ~Iainttff, anl) t[Jut tbe 
([ aunt ilHl~ goon after a dlcttltft, tbougb it nti\Jut (Jabe 

teen 



Tenn. Mich. 5 Will. & Mar. R. B. 39.0 
been in a- better SJl11anner ; fo~ it lUns not aUeDlJ£l.1, tbat 
tbe [[latet baD ufel1 to tun ftom tue [[teli to bbl J!)oufe, 
fo Cfttatnlp aJj it might babe been ; but all tbefe ~binga 
fiJoll be tnten'Oell to be p~obel.1 upon ~btnencc, anl.1 fa aiDen 
bp tbc [lcrtltct. 

Smith and Wood. 

26. THE [)efentJant UbeUel1 in tbe @Jpiritual ~OUtt 
agotn(f Smith, fo~ t~ffe mto~n~, You are a 

Rogue, and a Rafcal, and a Whoremafrer, and the Son 
of a .perjured Affidavit Bitcb, upon tnbfcb tbe DefenDant 
tbcre moben tue ([curt fo~ a Prohibition. Firfr, ~ecaUr£ 
tbe [([lo~'OS ate [[{O~DS of J!>eat ann @)coIDfng, anO Do 
not concern a fpiritual ~btl1g; as if be ban callen bim 
Schifmatick, &c. anll tbcp ate ac(ouplel.1 tnitb Rogue and 
Rafca],&c. non alJocatur, fo~ Whoremafrer is an £lDffence 
punill)able in tbe Spiritual ·Court, anD a @)cannal a~ mutb 
as to call a Woinan Whore; ann tbougb it ifS fettlen at 
this IDal', tbat a J1!>~obibition tlJaU not go, tnberetf)e 
~uit is fo~, calltng a [[loman Whore, £~cept it be in 
London, o~ inp otbet ~Iace, tnbere a ~uffom for carting 
is fuggellen; ann it appears either in tbe libel o~ b!, 
Affidavit, tbat tbe mo~nn mere fpoke in London; fa it i~ 
tbe fame )Reafon, tbat fo~ callfng;,,;..f)tm Wboremafrer tbe @>Uit 
fiJall be in tbe @)pitftual ([ourt. Secondly,]lt tnal1 faib, 
tbat the mo~ns tncte ut fupra, vel eis fim ilia , tbe tnbftb 
is unCettain, ann tbetefo~e a JP~obibitton fiJatl go ; non 
allocatur, fo~ tbiS is' tOe lo~m in tbe @>Piritual ctoUtt, 
tbougb in our !Law fuel) a Declaration wouln be ill, anti 
tbe w>~obibition tuan lJellten per totam Curiam; anti tbe 
Court (ain, tbat tbe!' Wouln not ettCollta~e lJefamatol!J 
iMlo~tJ~. 

Hall 
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HaUand Cupper. 

2 7. A ~i1tl fOUl to anotber fa manp @>bare~ in Eafl:
" India Stock, if tbe otbet app~obeb of his; 13ar:: 
«alit, nnn temanllen it ore tenus, OJ bp mote in [[(rfttlt~ 
left at tbe Eafl-India Houfe, befo~e fucb a iDap, ann 
pIeans tOat lieet be nemant1en it ore tenus, ann bp JElote 
in [(lciting at the Eait-India Houfe, the Defent1ant ban 
not tranSferretl ft, &c. UPOll mbtcI) tbe iDefentaant t1emut~ 
teD, ann objecteD tbat ]jeet tbe mote in [mriting ougbt 
to be left at tbe Ea fl:-India- Houfe, pet tOe DemanD ore te
nus couln not be left tOere; ann tberefo~e the iDemanD 
ore tenus i~ not reffrafl1etl to the Ea11:-India Houfe, but 
oug-Ot to ,be perfonal, nnD left at the Eait-India 'Houfe~ 
tball be applieD to tbnt wbtcO mtgbt be left t(}erc, .mbtcb 
hi the Demand by Note in Writing; but after being 
twice mOben, tt ttHla adjudged fo~ tbe WlatntttT, the COlt~ 
aunt F>~a(fice being an qftpofition of tbefe [[lo~llS. 

Hillman and Uncles. 

28. TlRerpaf!1 quare c1aufum fregit, &c. tOe i)efe"~ 
bant pfeana, tbat tOe ~rerpnf!1 mas Done b~ bim 

anb Jane Rowland; ann tIJat nfter tbe fafO ~tefparg, it was 
accorded hetmeen tbe J;)lnlntfff, anb tOe faib Jane, that 
tOe fain Jane llJall abate '4 s. nne to tbe faitl Jane, feom 
Ed ward jfatber of tbe @Iaintiff, in ~ntfafaffton of tbe 
rillO ~rerpilfg, anti aberg toat tOe faiO Jane ban abateD tbe 
faio 14 s. &c. 6ntl upon tbi$.) tbe ~Iaintiff nemurreo: 
Fi rfi', 13ecaufe it is a ([binI.\' to bc bone fo~ tbe 'll3enefit 
of a tbirb tl!lerfon, ann tberefo~e tbe acco~n not goob. 
Secondly, 13ecllufe be faltl, tOnt fi)e bOb abatetl tbe fain 
14 s. anD not fiJetun Oom; llg to tbe firrt Exception tbe 
COUfe wag econtra, fo~ it being in IDtfnnlluntolJc of on~ 
of the 'Qrrefpaffers, ann tflane at tl)e iRrque(f of tbe J91t1frt. 
tiff, UJl1urrb it be to Cl tlJtrtJ Werfoll, it {a well cnougb ; 
but a~ to tbe fecond .trault, tbe Court brln tbe ~Iea to be 
ill, COl be (JULJl)t to babc lbetun bom t1Jz ban abnteD tl)e 
14 s. as; to fop, tlJot tOe ~atbft of tbe lSIafntttf o\Uen 
bfm fo nmcbl ann biln pofn bim but fo mtlcb, Co tOut 
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t()e 14 s. be nenucten nub abateb out of it; anti to pleatl 
tbat fiJe bnn abaten generally, a~ it i~ plcabeb bere, ia 
incettafn ann til, &c. ann abjtt'ogetl aCCo~nil1gl~ tn tOe fol
lowing ~etm. 

George and Lawley. 

~9. TIRefPar~ fo~ entring of bf~ I!>oufe, anlY taldnlJ 
of a @iH.lft ~al1karb, &c. tOe Defenbant pleans 

il fpecml 3!uftification, fcil. quoad vi & armis nec non to
tam tranfgreffion' prCEditt. prxter intrationem domus pr(£
ditto & abfcariationem Cantber' pra:dia' non cuJp. & 
quoad refiduum tranfgreff: pr(£diCl. aClio non, quia dicit 
quod diu ante tempus quo, & eodem tempore quo Guliel
mus divina providentia Cantuari(£ nuper Epifcopus, fuit 
feifit. de manerio de Lambeth cum pertin. in dJ)minico 
fuo ut de feodo in jure Ecc1efi(£, ad quod ipfe & omnes 
illi quorum natum, &c. in manerio pr(£ditt. cum pertin. 
habuer. & tempore tranfgreff. fieri fuppofit' habuit vifum 
francH pJegii, & omnia qU(£ ad vifum frand pJegii per
tinent, tenend.~ infra pra:cintt. manerii pra:ditt. quolibet 
anno intra fe11:um beata: Maria: Virginis & fefium Sti. 
Johannis Baptifi. coram Senefch. Dni. Maner. pra:diet. pro 
tempore exifient. a tempore in cujus, &c. & dicit quod 
ad virum franc. pleg. prcrdiCt. Archiepifcopi manerii fui 
pra:diCt. tent. apud Lambeth die Veneris oElavo die Maii 
anno, &c. anb fo flJew~ a @~e(entment of tbe Jj!)laintiff 
111' tbe 3lutp fo~ a Jaufance, nnb an amercement, anti a 
[[tarrant to tbe IDefenl1ant to 'Oilltnin, &c. \t1btcb wag 
tb~ougbout ncco~bing to tbe l0zecenent (11 Rafiall's Entries 
606. upon wbicb tbe nt>lailltiff DemurreD, anb btlle.rfe <!E;r' 
ceptiol1~ were taken to tbhl l~lca; Firft, Quia totam 
tranrgreffion. pra:ditt. pra:ter, &c. il1clUl1e~ tbe [[{bolf; 
ann tben to fap, quoad refiduum, ifj 'Oottble, anti to aurtner 
t~1at tuttb a fpcciaI ~lea, to \Dbtcb be bab pleancb Non 
cuL befo~e; but to tbtS it \DOS an(tuetc'O, tbat tbe Pra:ter 
ifj on <!E;rccption out of tbe Totam tranfgreif ann tbat 
lUbicb conlc£l unl1er tbe Pr~ter is not incluneD tllitbin tbe 
Totam Tranfgreff. aul) tbtte betnlJ olte Watt e;rclubeb, anti 
110t anf11leretl bp the ht'lea of Non culp. tbiS tum be a 
Refiduum, ann toe rpedal 3lullification will go to ft. 
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Secondly, lit is faib, Nuper Epifcopus Cant. anll after it 
is faib Archiepifcopi prl£difr. tubere be tuas not nomen 
9rcbbfl1)llP befo~e ; non allocatur, fo: tbe <!rOUtt tutU take 
Jaotice tOnt tbe ~tlboP~ick of Canterbury fr; an arcbbf:: 
llJop~ick, anti tbat be tr; an 1rcbbU1)llP, anti tum nirect 
tbefr melts to btm aCco~bingI!,. Thirdly, 3lt tuaa ObI 
fretell., tbat tbe lLeet fa faib to be beItI apud Lambeth 
pra;ditt. but it is not allengetl to be infra preciado maner. 
prredicr. anti tbe ('"Durt nib not ffem mucb to regarn tbfl1 
~tception, fOl tt tuns fatn tOat tbe ILEet bein!l' allet'lgfl1 
to appertain to tbe OOano~ of Lambeth prrediCt.' to be 
fJeltJ infra pra:cind:. maner. prrediCt. ann tt being aUet1gen 
to be beln at Lambeth prred itt. tbe Court will not tnt£nn 
tots to be out of tbe J1!)~ecit1tt of tbe ~ano!; but per 
Holt Chief Juetke, be fa!,g, tbat be bag a lLeet, but be 
noes not fi)cln tbe 13ounOSj ann J.Ltmitr; of bts It:et, o~ 
011£r tubat l\!>erfotls tl)£ leet bag 3lurietJtctiott, as to fap 
de refidentibus & inhabitantibus infra Maner. de Lam
beth, &c. fo~ tbe teet nHl!, £tt'entl into one ~ano~, o~ 
I11ttbtn four o~ flUe ~ano~r;; o~ tbere mo!, be feberal fLetts 
1nttbtn one ~al1o~, anti tberefo!e {Je ougbt to pleaD tbe 
1l3ountJr; of bts )L,eet tertninfp,onn alro be bnes not fi)tlU 
tbt octavo die Maii to be inter fe{l:um Annuntiation;s 
BeatlC Maria: & Pe{l:um Sti. Johannis BaptiO:. ann fo~ tber~ 
.faults it tuns atJjutJgen fo~ t{Je l\Jlaintitf t Nota, tbt£J 
mag plentltb atco~tling to Rafiall; but tf)e Court fatb, 
tbat tbere Were itG manr lfattlt~ a~ ILtllCSJ; tbhl not· 
ttlitbff nntJing. 

The King ~erf St. John's College in Cambridge; 
devant f.5 puis. 

10 . T HIS [)ap tl)t Solicitor atlJttell upon tbt JR.eturn 
. of tbe (.!College to tbt Mandamu5 ; ann be faill 

tbat bere tl)£P babe rrturnetJ, UJt1t Non con fiat to tuem, 
tb,at tOe fcUettlllJ!lrrfonfJ nflOletl iu tlJC Mandamus ban not 
taktn tbe £lDatbs, &c. to tubtcb fJt fafo, tbilt tbel' being 
tbe -}gerfottS nppotnt£t1 to obminfftrc tbe ~utb$, tbep 
bal)C Cltollufnnre if tfJr!, ban taken tlje IDiltbs Oll10 ; anti 
os to tl)tH 19att of U)e Return, tubere tI)c!, tlJ£OJ) tiJilt 
[btl' fhlbC a Vifitor; ann that bp UJC €j)tatuttG cf tIJe 
qtol!fQ:r., ttJrp btlbe 1?l3toft to erpel r'l! tbefc POtticu~ut 
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([nuf(~, & non pro a His ; be fOftl, tbtlt tbis tuent to tbc 
)LEgnHt!' Of tIJe ~l{rtt tt felf, ann to tbe )pomer of tbe 
Q]:ourt ttl IJtant rutb a [[ltit; anll tuben tf)e!, babe bearD 
tIJrir IDhjeffloll9 to tOefe ll!>ofntS, tbe!, wouIn gibe tbem 
an anf\rJer; anti ilS to tbe Statute of Magna Charta, anti 
of E. I. ann tlJe other Statute mentfonelY in tbe )Return, 
be attmittett t()e €J)tatute£J to be fo ; lIut faftt, tbat bete 
tl)e act ban apPollltelY, tbot if tbe J.l!)art!' no not rucb i1 
~btng, tbat be llJilH be ipfo faCto nep~tbf.lY, anlY ro tbe 
9)D8tll1er of p~oceeotnlJ i~ bitfttett 111' tbe aff it Celf, the 
lnf]icf) i£J i1 J!utrgmcnt of it relf: as in the <!tafe of i1 
J.jDatfon tuI)o nitl not tean tbe articles, be ffJall be ipfo 
fado llfp~tb~b, ann tbe ~atton map Plefent to the <lrbutcb, 
ann a S5lentence of Dep~itlation not necelfarp; ann fo in 
tbt~ ([afe tOe jfeUotu~ ate ipfo fatio nepliben tnftbout tbe 
~fl1tCI1(:e of tbe t[!)~e(ineltt o~ (!IUito~, b!, tbe ftPlefg 
[[lo~ns of tbe aff. Shore arguen in ~aintenance of tbe 
)Return, qltn fuiD, tbat if tbe [[ltit was not n legal 
mrit of Mandamus, o~ tbat if it wal) a legal [[(rtt,· If 
it tung not to be bireBeD to t:be tSleCinent antt JFellow~, 
but to ol1ot(}er }J)erfon ; 01 if it was to be ntreffetJ to 
tbem; pet if tbe!' babe allebgetJ in tbe Betutn afufficient 
~atter of Qf~cufe, tbat tben· tbe )Return tum be gOOD, 
ann tbe [[ltit fi)aU be quatbetJ; tbe mrit rUlJlJeff~, tbat 
fucb ann furb tuere electell to be Jrellowg, nnll tben fi)etnJ1 
ttJe 5t1: tt of i0arlfoment of I Will. & Mar. &c. anll tben 
fUl'mtfcG, that tbe w>erfon~ tbere namfn ball not taken 
tbe ®l1tb of allegiance, &c. accollling to tbe fatlY get; 
ann tlJat tbhl Ilottuitbllanning, tbat tbe ~~efit1ent, &c. 
permft5 tbem to remain, alttl continue tIJl?re in tbe ~oI. 
lege, ann to tnkf tbe ~~ofit~ anll 15enefit of tbeit Jrel~ 
lowll)fpll, &c. tb£tefo~e tbe [[(rtt commanng tbem to et~ 
pel antt remou!? tbe fatb ~erfon1t from tbe <!rollege, & qua
]iter hoc breve, &c. be etecutelY nobis certificetis; anti be 
fnib, tlJilt tOe!' bnn tb1ee 'm:btftgg to aUenge in QE~cufe ! 
Firfl:, 1l3p [[(ap of Non con fiat, tubetI]rr tbe!' batle taken 
tbe i'ntb~ 01 itO, fo~ Nihil notum efl: judici quod notum 
non en in judicio; ann be foi'O, tbat bp tbe act of I Will. 
& Mar. tbep mere to take tbe i>atbJl befole Cucb t@errOttll, 
fJffo~e l1lbom tbe~l oUlJbt to take tbem b!, tbe ~tatute of 
7 Jac. tlntr t{Jt~ ttH1G befo~e tIle l~~£finent of tbe <!rollege ; 
ann airo tmo ]ufiiceg of UJe peace, of tubicb one aJaU 
be of tbe QlOrt1m~ mfgf)t r~qufrc tbem to tofte tbe i'atbll; 

3 ann 
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ann tbep mf1Jbt babe taken tbem in Q1bancct!" o~ bere ill 
tbe King's Bench, ann manp of tbem babe fo none, ilnD 
tberefa~e Non confrar to tue w>~eGllent, &c. but tUiU tbc!' 
ban taken tbe i'atfi!J; ano if tbe t9~eaoent, &c. OUl)IJt to 
remobe tbem, anll tbep 110 not, tbe <I1tfito~ f~ tbe li!letColt 
tuba ounlJt to inquire in tbiS QCafe of tbe Jaegleff, anO 
tbe, Mandamus ought to be llirettrO to bim, fo~ be is 
tue l~erron tuba oUlJbt to ptmiUJ tbig fflegl£Et, nnO tbhl 
ig a jpo'rocr inciOent to bf~ 6Dffice of ([1f[ito~ ; but tbnt a 
Mandamus noeg not lie; fo~ ag a Mandamus noes not fie 
to teffo~e a jfellotu of a QtoUege, tubO fa tu~o"gfull!, eJeff~ 
en, tubere tbere ig a ([1mto~, tuba map reo~era it, Dnn to 
Inbom it fa p~opet to trfo~t, na (Jil£f been refolneo in 
IDl. Widdrington'g flI:aff, IDl. Patrick'g, anO iDl. Robert's 
(tafe, &c. fa a fortiori, a Mandamus l'lOc~ not lie to e. 
;ert a .fellotu, tubo i9 tu~ongfllU!, contitlUell, but tbe map 
is bl' c.!Complailtt o~ ~ppeaI to tbe ([1Uito~; illtn as.; to tbe 
Mandamus tn Ryley, pI. parIiamemar' tfJat lDa!) b!, 
tbe lting in t0arHanH'ut, in gnftnet to a J1!)etfUoII, ann 
fa in tbe Jaature of fin tlct of ~arliament, ann tbat no 
Mandamus fn Ryley tung ttruing out of tbts Court: ann 
be fain, tbe 3lntent of tbe art of I Will. & Mar. \l)iUl 
not to gibe 0111' autbo~itl' to tfJt~ Court~ tuMcb tuil~ in 
tbem b~ tbe ~tflt. of 2) Car. an'll tbe otbcr @Itatut£i1, but 
left ~bi"gg tn fueb pligbt, as tbep \l)ete upon tbore €9ta .. 
tt1t£~; fo tbat if the t9artics COltcernetJ wouln . take an
llantage of tbe [townc!" tbe~ mtglJt, but tt was not the 
3illtent of tbe act to compel tbem, no mo~e tlJim of tbe 
~tatute of £Dueen Eliz. to compel a ll3tlttOlt to p~frent i1 
€Ierlt to 11 <CCbutCf) bacant fOl not rcaning of tbe Arti· 
des; be mfgbt p~efent to tbe ~burcb if be wOllin; but if 
be nill not Plcfent, no Mandamus tuag eber gtontcn to 
compel bim; fa bere tf)e ®an"t anll .feUotus mtJJbt rllp~ 
pIp tbe <Llacancteg, if tbel' mouln; but if tf)ep nib Itot no 
it, tbe!, fiJallnot be compelleD, but tbe <I1ifitol mop 00 it, 
ilnn tberefo~e tbe Mandamus ollgbt to be 'Oircffen to Oim ; 
fo~ another IRcafon alro ; the Mandamus noeg not Ite, fo~ 
it is againff Magna Charta, antJ tbe otbet ~tatute!l men" 
tiottell in tbe lReturn; fo~ be anmittc'O tbat tbe!' ball a to?$ 
tiOlt~ W>otfemOIt, but pzt tbel' are in ~olfemOll; ann tOe!, 
not being l0orttcg, o~ ba1Jing a [)a~ in ([ourt, to anfwrc 
o~ malntafn tbeir J,E>otfeftlon upon tOig Mandamus, the!' 
ougbt to babe an i)ppo~tunit!' to come ann tJ.efenn tI)etr 
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~olfemon, fO} tbe ~totnte of Magna Charta intentrs all 
Pofiefiions, tOlttou~ aa Well a~ legal; ann tberefo~e tf a 
:([burcl) brcom£!,; bOUI, fOl not tCabtng nf tbe Articles, 
ann tbe W'atron PlcfentS, ann biS (!Clerk :is a'bmittelJ, tn, 
fittute!J (lnll illtJUctcn; tbe fita fltletk map not be put out 
llf 1J)otreillon, but bl' a legal <ltourfe, as bp Ejectment, 
&c. ann tf be comes in, ann p~ol1£'a tbat be ban tean tbe 
!article£', o~ gibe~ otI)cr fufflcient Qnf\l)er, be ilJall con: 
tinue in W'oifeffioll, nnn tbe Jlnllttution ann jjntJuafon of 
tfJe otbet tg \Join ; ann fo it was in tbe QL:nfe of IDl. San
croft Archbi.{hop of Canterbury; be continuen in J;)olfer .. 
Hon oftcr tbc ~ime dapfeD fo~ takftlg tbe £ll)atb9 upon 
tbi5J ~tatute, upon tnbicb an Information of Intrufion 
'llHla b~ougl)t, bp \Ubfcl) be ban an ®ppo~tUltttl' to come 
anll nnfmrr, tf be ban aliquid to fap, anti fo ougbt to be 
none tn tfJt~ ([afe ~ Qnn futtbec, tbe 9Waffer anti fellows 
ore not obligCD to obcl' this Mandamus, fo~ tlJfp being ta 
rEmoue nnlJ etpel t[Je ~etrOl1S namen, tbig ia mo~e tb81t 
t£l Commnnl.1en bp tbe Qa; fo~ toe Qa fal'£l onlp, tbat tbelt 
jfeHotuffJipa {fJalI be \loin, but bora not fap, tbat tbe SJl9a. 
net ann jreIlow~ fiJoutn temobe ant1 tJpel tbrm, but it 
tenHlil1~ at tbflt [[lill, if tbe1' mill take QtJbantage of tbe 
maCilnCl' o~ no, DUn it ia cafus omiifus in tbe aCt; anD 
tbctffo~e tbep not being in tbe Qa, tbep cannot be commanD" 
£0 up n [~lttt to £,:ecute tbe art; fOl tbe [[ltit in tbf~ 
Qrnfe CUllllot c.omman'O mo~e tball tbe Qff commanns: ann 
a~ to tbe [[lrtt, tbe mrlt ia ill in .fo~m, it bring a pe
remptory Mandamus; anti fo be toolt tbe <!ftceptfol1, tnbtcb 
ltHl.G mane bere ilt firff; ann p~a!,eb tbat tbe mrit be 
quofi)en. 

m:be Court fnib, tbat tbe 9!3affer, &c. (ouIn take Jao" 
tice, tbllt tbcp batl taken tbe ~atbs rrqntfite upon tbeft 
gnmiffiol1, but WOllIn not take motice tbat tbcp bnn not 
~aJ{ell tuc ®fltb~ trqutfite fOl tf)£(t <ltontintlOl1ce; fo tbat 
it i£) plain, U)ilt UJep U10t.lltl know but ll1bat U}L'P pleafrtJ ; 
but Holt Chief Jufi:ice fain, tbts is n publick Att, of 
\tlOtcb nIl ~en OUIlbt to take Jaotitf, ann tberefolc tbe 
~nffrl', &c. otllJbt, aa a teattan augut to take moUre 
of n <IhlCill1CP upon tbe Statute of Pluralities; nnD if be 
llO££' not, JLupfc tutu incur ; but at ([ommon fLatu, tbts 
U1i:l!'i at bia ~{£cfiOt1; ann be fain, tbia t~ nn act Wf}iC{J 
C.tC(llte!l It (elf, fo~ tt is a J!ungment ann i)eclaratfml of 
il illllCfU1Cp) nun b~ it tuctc JfellO\t11l)tp~ nte botti, lnitb" 
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out @entrnce beclaratou, o~ {lmottOl1 : ann as ta tbtit 
taktn(J tbe SIDatbs befo~ a 31utlfce of ~eace, &c. tbis 
\t1a~ not quatenus .JrelIOln~, but onlp bp ~ittue or tbe 
gutbo~itp wbtcb eberl' 3Julli(£ f)aSj to tennet the:lDatbS til 
1gerCons whom tbep rufpect, &c. but qUltenus Jrellatus 
tbep ougbt ta take tbe i'atbS fn tbeft QI:ollegeu, anti t1fl 
it feemetb, not elfewhe,re; anti tbecefo~e it (ua~ infinuntelJ, 
that all thore mbo babe rmom elCetnbere, babe mitlaken 
tbe 31ntent ann ~eanfng of tbe Qct, anti ate unnet iDane 

get of tbe JL;am; fO~ be faiD, tbat tbofe jfellowllJfps ace 
tn tbe Jl)ature of publick ®ftice~, in tuf}icb tbe ~obernor 
ment is concerneD, anti babe a publitk ~tull anne~en to 
them, fOl tbe ~'Ou(atton of ~outb; anti tb£tefole tbep 
ate in Danger of tbe Denaltiess of the etiltute, of 
whtch tbc!, ougbt to take Qtare. Curia advifare vult i 
puis. 

Griffin and Harrifon. 

3 i. covenant b1! the atnlJltee of it 'aternt, og8intl tbe 
fit(f ILrtTee, in \l}biGb be couenantS, tbilt tbc 

nJlafntUf tljaU enjop free and clear of all Incumbrances, 
and faved harmle[s, and indemnified from an Arrears of 
Rent, anti afftgns fo~ ~ltflCb that 641. Bent \nag Qrtear j 
anll that be ban befiten tbe Defenl1ant to pap it, ann be 
nitl not no it; tI)e Defen'Oant pItons tbnt as to 60 1. 
l\!>art of tbe failJ 64 1. tbat be batt left it in the fPanlJa or 
tbe W>Iaintiff, ea intentione, that tbr Jl3lmntiff llJoulO pap 
it to tbe lLe!fo~; anti a~ to tbe 4 1. 1l\efilJne of it, tbat be 
ban paiD it bimfelf to tbe lLetr01, &c. to whiCb tbe ll:llaiu= 
tiff bemurreD, btcaufe ea intentione ad folvend' is Inter
tain, fo~ bf's tjlntentton is not a QCbtng Uruable ; non al
locatur; fo~ be migbt repl!, Non reliquit modo & forma; 
anO upon this Jltrue might be Joinen, anlJ upon tbis 311fue 
be mr{JrJt gtbe in (!fbiben,e anp 9)!}a.ttet to p~Ob£ bis 31n
tentton ; ann it waa ercepteD to tbe Declaration, becaufe 
110 Damnification \nila fijetull; fOl it is not Illte to a 
(lContlttioll of a 150ntl b~oken, fOl tbete is a Damage tm .. 
ll1eniatcI.~ bV tbe J1!)atttss being (ubjeR to tbe ~el1alt!'; 
but it t~ otber\lJiCe bere, tiU an acttou b~ougbt, o~ Di. 
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firters taken, o~ otbet Damage acctuctl; anti Roll, Tit. 
Condition, Cooper anll Pollard, 43 ~. tuas etttD, lDbtcfJ 
lUaG tbe fame QtaCe in Q1;tfert; anti anotbet Qtare latel!' 
ll'OjUtJgttl upon tbe fame l1ea(on. . 

Pearfon and Garret. 

32'1 N an ACl:ion fur Cafe, tbe 19Iafntiff tJechlttS, tbat 
, bp a Cufrom tuftbtn London, if any Man gfbe~ 
a ~fll fo~ tbe ~apment of a &um of S)Bonep, &c. 
tbat be ft)all be bounD, Bec. ann ft)elUS a mote in lUbic~ 
tbe iDefenbant affumeb to pap SO ~uineaS, lDben be 
fiJall be mattfeD to ftleb a moman, &c. ann tbe Defen= 
Dant bemurrell to tbe Declaration; an'D tbe Court Ceemel1 
to be of i'ptnfon, tbat tbe Cu1l:om tuas; ill, anb not 
lUte to a c.!tuffom foa 'l5i11ss of qe~cbange, fo~ tbert tbe 
<ltuffom oUllbt to be p~eeiCeip allengen to be inter com
mercium habentes, ann tbts iss fo~ tbe 1)enefit of ~tatJe ; 
anb it tuaSJ urge'll, tbougfJ one of tbe 19arttes be not a 
~erebant; pet tbe negotiating of tbe 'l5iU, ann inno~= 
flull of it, is a Q!:tafficking fuftiCtent tDitbin tbe Qtuffom, 
as it lUaS beln in tbe Cafe of Witherley,; ann tbollgb it 
tuas utget1 bp Levinz tbat a mote tuitbout <!tollfineratton 
map be goon bp <ltuffom, as; tnell as a 13ont1 tnitbout 
<!tonfineration iSS gOOb at Qtommoll lLatu; pet tbe Court 
tuas 110t of i')pfnton tDitb tbe 'It"ftom, but tltlUketJit, 
anti after beltJ it to be ill. 

Waples 
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Waples and Baifet. 

33· IN an ACtion rur Cafe tfje 19Iatntfff aJeb1~, tbe CU:" 
flom of tbe l\t>arUlJ of D. to be to .pap 'Q!:itbes oe 

~iIk in fuCb a ~al1net, nnll ~itbe£f of Wig£) tn Cucb a 
~annrt; ann tbat tbe @arfon of tbe j#)actaJ ball ufeD 
to keep a ')SuIt ann a ')Soar, fo~ tbe 31nctcafe of tbc <!1:at ... 
tie ann 0mine mitfJin tbe ~atlt1JJ ann fiJew£' quod opus 
fait of a '15u1l at fucb a IDa!" ann tbat tbe );)arfotl niD 
not finn one, &c. ad damnum ipfias Qaer. ann tbe [)e~ 
fennant nemuttCn to tbe Declaration; ann it tun£) objeff~ 
en, tbat if tbe t»atfol1 be cbargrable in tbis cEafc, quod 
fait vel ratione of a QCufiom, o~ a ~~erctiptioll ; fo~ it 
1!J a ([barge agGinff common Rtgbt; ann if bJ? Q!uffom 
tbfS ougbt to be fpecrallp llJemn; ann it mop not be [i!' 
t1J~efctfpt{on~ fo~ tbot tnbicb map not commence bp ~~attt 
to tbe hf'atilbioner~, (annot commence bp n:>~efctfpttolt, 
ann tbe 31nbabitant!J of a ~atitl.J are not capable of a 
~~ant ; ann be citen 6 Rep. Gateward'S QCafe ; ann bete 
no Qtuffom is aUengelJ, fo~ tbougb tber£ is a (ltnllom fo~ 
lDatment of ~itbes,. pet it is not fain quod in confide
ratione inde tbe ~atron ban ufen & debet to keep a ')5oal: 
attn a 13ull, fo~ tbiS mi!3bt ain bim; but bere be fap~ 
01111', tbflt tbe ~atfon ban ufen & debuit to keep, &c. 
alro be boes not aUetige anp fpedal Damage fo~ Default 
of tbe '!iull, but onlp £ap9 quod opus fait, &c. ann mbere 
fuel) a Default is, ann no (pedal Damage to a 113fticalar 
Perron, a parttcular 'ecfon map not babe an action, 
fOl tben eb£tp ~an mtgbt babe an ~ctfon, as mell as 
fucb );)£r£ol1, tbe mbicb OOUltiplicttp of @'"(t~ ann ~era~ 
tion the Lam mtu not petmit; ann fo~ tbt~ William'S 
ClCuCe, 5 Rep. tuns ettetl ; ann to tbf~ tbe Court firongll' 
incUnen. 

Gale 
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Gale and Till. 

;3'4· U PO N a ~of(On fo~a DfrectfOtt to ~1. Afhton 
to ta~ <!CollS, tbe Cltare ttm~, 3]tlbgmeht lUas 

gtbttf al.tilfttff an <!E~ecutol, tubo b~t.1UgfJt a mtit of ~r:: 
tOl, anll tbe 3\llD'gment waa affirmeD; UpOll tnbftb tbe 
m,uetlh.l11 bias; if Oe ft)aU pap Qtofis tn tbe mrft of €t:: 
to!, upon tije 3fUtlllUl£nt being nffirmetJ, ann tUlen per Cu
riam tbat be llJaIl not po'p 'ltofiS; ann tt is; not lUte to tbe 
€afe of Trover blOUtJbt bp an (f.tecUtol, blbtte be {ball 
pap <!tailS upon a Nonfuir, to! tbtte be fa not o'bltgeb to 
name bfmfelf f!j;~e£uto!; but 6ere f{Je [({tit of ~rrol is 
oulp as .<f~t(tttO!; ann tf tue lJUblltnent bab been retterfetr, 
llnll Rtfiitutfon maDe, tbe ~onfp, &c. rello!eb, ball been 
GlTets, al1ll tbe Coorfe bas almaps Melt tlCCOlllinttfp, tbat 
fIe tball not pap Ql:oftg, tbe lt1btcb t~ tbe be~ Expofitidn of 
a Stature; tlnb tl)£ Court l1emanlletJ mijat Difference tbete 
lllat) between an ~~eruto~ not being b-oUnt'l bp tfJe @>tattltt 
of 3 Jac. to finn 1;atl upon a [[(tit of (!Errol, nttn to 
pap~o(fs ;tombftfJ it tna£f DnftueretJbp Northey, tfJat 
if fje llJafl (inti 'l1afi, tbfs (DiU be to pap tlJe <ll:onbentnlt~ 
tlon; antr t{Jt1urtfJ tfJete tum be nO Jaeaeon to compel bfnt 
to pap tbt <lColfbemuRtion out of big owtt <!fff8re, but it 
map be teafllnablc to compelbftn to pap Ql:oll~, fo~ tbe 
(!tettltton 81th Vrfnp mbfcb Of fJa~ gine" to the 19Iafnttff ; 
fed non allocatur, fo~ tIJat \l1fJftlJ fbe ecJ'ect1to~ gag none, 
'll.la~ acco~bfng to big Dntp, to e~onl!tate btmfelf, ann tbe 
~llate of tfJ~ ~e(fftto~ of a 3lungment, illtll tUere i$ no 
iDUference bcttl1tl'n tbe trtYo Qtttfell of 1;ail ann <!COll~; 
anti tbetefo~e It tuag ruled atter Deliberation taken, anb 
tbe i[)Uttlion befl1fi' tWice neboUll, tfJl1t be llJan not pap 
CItOfig; aUD 2 Cr. 36,. in tbe ~ofe of Barret anti Winch
comb eiten to be rulell acco~niltlJlp upon n Jaonfuit; anti 
Sid. 183. 

I Saunders 
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Saunder"s and Johnfon. 

35· AN action of Covenant tnn~ b~oullbt b~ tbe t1Jf~ 
tnln l~iltntet~, & pro quolibet & ungulis eo

rum, tOiU tl)e~ tlJoulD b~tnlJ tl)eir mo~l\ to fucb a li3face, 
nnn tbat tbere fuel) [[Io~k llJan be Done, anti that tbe 
Sl@onc~ pain fo~ fucb mo~k, lUbell it lbilll be receibeD, 
fball be b~oulJ!Jt to tbe afo~eratD Wfnce, anD nfufDeD be~ 
tween tbem, itl certain ~att£' anD ~~opOJtfOI1~; ann be~ 
eaufe one of tl)e <ltouellanto~£' nita not b~fl1ll bt£' Uto~k 
to tbe Jf)lace afolcfattJ there to be too~ken, the others 
bll.l11lJbt an ACtion of Covenant olJtlintl bfm, anD ]utJg$ 
ment being bp Default, anti a ~lrtt of (lfnquir!' of IDa: 
mage£' ll'martJeil ann returneD, it l1Hla moueD tn arreff, 
flecaufe tlJe Q!:oucnant I£' b~ougbt jOint'!', where tt \Uag 
il feberal qtobenant, ani) tbecefo~e tfI, Occol'Olng to tbe 
)Rule (If Slingby'g <!Cafe, 5 Rep. 19. ani) bere tbe Da
mages betl71J in tbe l~loce of tfJe 19~ofit, lUbicb tbe!, 
OUlJht to baue fo~ the [[lOlk, ag fucb l\!l~ofit ban been 
fetJeral, fo t:Jl'lt [),ullogeg oug(Jt to be fo Iike\Utfe ; non 
allocatur~ fo~ tbe action ig founneD upon tbe mO~k not 
being b~ottlJbt to tbe ~Ioce appointeD fo~ it ; anD in tbtg 
~Ott tbe ClCobemmt is jofnt, fo~ toe!' all babe fin 3inte" 
rell ilnD llitlJbt jofntl!', tTJat tbe [([to~k fiJ!lll be b~OlllJbt 
tbetc tn otDrr to be llone; ann tbougb tbe [Mo~ns of 
tOe Q!ObCUilut ate febetal, !'et tbe fubfcquent ~ntter 
ann ]ntcrcft befng jotnt, tbe Qtobenant tlJalt be joint 
afro; ann tbetefo~e UJe action bete being faint, it is tuell 
b~oulJbt; nnn after being tbJice maben, 3lttnJJlUcnt tua~ 
lJiuCIl fOl tbe @Iaintftf. 

F f f FuI-
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Fuller's Cafe. 

;6. I N Replevin, tbe D£fcnbant nbowel1 ann fiJrltJelJ, 
tbat A. B. tuag fcirco in .tree, oJ1n mone a long' 

lfare tenn~fng Rent, ilnn conbepen tbe )Rebtrfion to tbe 
19lotlltlff, anll fo~ ment anear be nUlrainen; tbe ~Iain~ 
tHf replies, t1Jat A. B. tuiU, (£ifen of one ~oietp, anti 
C. D. of the otber, bcfolC tbi11 teaCe; that C. D. bien 
fdfrn of tbe one ~ofet!', ann tbis nefcentlen to btG 
@>Oll, ann t1Jat tbe tlDlatntiff {Jan COltbepen tbe otbct 
~otft!' to J. D. (11' trafe ann )Refeafe, ann traberfes 
abfque hoc, tbat tbe Jl!llailltiff lUoG (eifen ttl .fee. ad ali
quod tempus aftet tbe faUl (ltontl£ptlnCt, &c. upon tl.1bic[) 
tOe Qbob'Jallt tlemurretl, becaufe tbe l~hlintiff mane no 
tt.itle to bfmfelf; anti tbe ~ratl£r(e mdg ill taken, fo~ 
{JC Gugbt ta babe trallerfell abfque hoc, tbat A. B. mall 
fei(en tn .fee tempore dimiffionis; ilnn of rncb ®pinion 
1l1a~ tbe Court, ann anjuilllctJ fo~ tbc QbOl1lilUt, nifi; pet 
fJete tbe. W>latlltfff ban con felteD. anti ab~it'J£n tbe ttttIe 
matte bp tbe· avolUant. 

;: Thompfon and Ux' ~er:fos Trevanion. 

}7· R ([lIen upon ~\JitJe"tt, tbat a Mayhem rna!! fie 
gf\1.£1\ tll ~btnence, in an affton of ~te(pars. 

of alfuult, 15 attrtp, ann Woun'Oil1g, a~ an Ql;bil1ence 
of Wlllmntng per Holt Chief Juftice ; ann tn tbi~ '~are 
be alfa alloweD, tbat tul)at tbt [[life (alb .immediate UpOIl 
tbe ~urt recetbetJ, ann bcfo~e tbat llJe ban 'Qrfme to tJe~ 
bire o~ (ontribe an~ €bil1lJ fo~ bet olUn atJbantftgf, mfgbt 
be giben tn (lfuitJcl1ce; Quod nota; tbtS$ tuas at Nifi 
prius in Middlefex fo~ tuountlfng of tbe atife of tbe 
)plaintiff. 
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AUDnymus. 

~8. U PO N €aptute of a J1t)airt, one Jt!lttrt t11a~ illtt. tdt 
. to belo-ng to tfJc ~mter, ann toe otfjet Uua 

patts to tbe rlDmners; tbe ~aftet lftfpores of olle butt,: 
Ir~l.l Qtbt(fSllf lemon~ to A. B. fo~ ta be foltJ, t.bE!' 
betMg bona peritura~ anll aftet blOugbt an gttton ot 
~cotlnt agltttff A. B. ann upun <.!f"trtt'lfnt.£ at Guildhall, 
a ~rinft lttag atlotutb to be ftun!n,tbottg1] it appearetl 
tfJat fJe tuas to babe a @f]nre of tbt ttlitl.l tPatt of tbe 
!l)jtlller; ro~ per Holt Chief Jufl:ice, tbe .~.a1tet hl ac= 
totmtabfe to tbt ~ttlttt,G fo~ tbeir ~bate; tbe lDI)icb *'-' llJaH t£CObtt of tbe ~a1ltr, tnbttb.ft ·bt tetobet~ in 
tfJi~ artteu ll! no • 

. ~ The King and Queen ruerf Rachel Taylor. 

39. IN att 3lnt'lfctmeut gf perjutp befo~e Holt Chief 
Jufrice at Guildhall, ruled upon (!fll{DenCe; Firfr, 

~bat tbougb tfJe taler;u);p be affigue'D tn an amoautt 
ma~( at Serjeants-Inn; !'tt it i1$ gootJ tr it be tn Cheap
fide, o~ an·!'otbetplace tuttfJttt tbe fame <t.ountp. Se
condly, 'Ctb8t it oUlJbt to be p~obel.'t, tfJnt t'be amtlabtt 
ltJag teat!, an'" u{(O agmnff tbe 4lt'attp, fo! tnftbout uling 
it, tbe batt ~aktntJ of an affittanft (Uftbout Plonuctng 
anD tl(in~ tt, \lliti not be fuffictmt. Thirdly, ~bougb 011 
2lflUJabit cannot bt !fOll fn ~\)rornce, pet if t[Je lSntt!' 
1DfJa mane tf)e affitulltit be r1U.o~n ant! gtuta <ebftJence, big 
trtt1n aftina\.1{t rna!, llt reUb againll bim; anti tbta t~ aft 
IOlUa·ble to «.Jew, In \nbnt be contrnl1t(f~ bimftl!. 

r f f 2 Atl0-
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.fr" 
I, Anonymus. 

40 • I N a ~ti£ll at Nifi prius in Wefrminfier, one 
Saunders on Qttomcp tuba ban tJ~aulll an ~nnen~ 

tute of 9greemel1t bet\l)een a @Jbetfff anb bis mnner.: 
@)betiff, b£fng p~onucen to p~obe a co~rupt ggreement be.: 
tween tbem ; be It){l~ not compellen to lJifcoUer tbe ~at.: 
ter of it, tbougb be ~as not a (tounfeno~; ann per 
Holt Chief JuO:ice, it feems to be tbe fame Law of a 
@>riUener ; anb be etten a (tafe tnbere upon a Covenant 
ta contlep as Counfel {hall advife, & ConfiIium non 
dedit advifamentum being pleanetJ, (ltontle1.'anceg mane 
ilp tbe anblce of a @)cril1ener being tenD~en anb refureD~ 
l11a£j aUolllen to be goon <!el1i1:Jence upon tbifJ llfue ; fo~ 
be i~ a <!tounfel to a ~an, Witb tnlJom be will a'Ol.life; 
if be be infituiieb anb enucatcn in fucb mal' of t\3~t1at,e, 
otuerwtre of a ®entleman, ~arr(in, &c. . 

Anonymus. 

4 I. AT GuildhaI1 in an Qctton upon tDe Qtare UPOlt 
. Q Policy, tbe tnMcb warranteb tbat tbe @)btp 

tlJQU baile .four 190[£S, fciI. a W>afs from tbe King of 
~ngland, from tbe King of France, from tbe King of 
Poland, al1n tbe States of Holland, anb tbe ~oons were 
to be tbe®ool1~ of rucb a PolHh Subjed on '15oatn 
ttJC @liJip, vocat. the City of Warfaw; an action upon 
tbt£j Policy being b~ou!Jbt, it appearen upon tOe ~bi", 
11ene(;, tbat tbe Paffes bo~e Date in April o~ May, anti 
tuat tbe ~ufp to roOfeD tbl?p applfeb tbere laalfe~ tDen 
llla~ regnant. & vocat. bp anotYJ£C .mame; anb that tbe 
l11a~ not nametl the City of Warfaw befo~e tbe Augutl: 
foUawfng ; ann tb£r£fo~e tbefe were not goon ann tf" 
fettual l\!>tllTes fo~ tf)iS ~bip, acco~ni"g to tbe ®uatran, 
tp of tbe Policy, tbe tubtcb intenDen goon 19atTe£t, anb 
not elufo~!, bailt ~llffe9; ann tuc1.' being a jfrautl upon 
tbe @lubfcrtbenJ, U)l~ Policy fiJaU nof bflln tbem t alro 
nnotbec Objection wa~ man~, tbc wbicb Wll%, tbat tue 
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Wa1Te~ tnere fo~ QPoollg, tnbicb belonnell to tbe @>ubjec!fl 
of the King of Poland, nnll fo reffrafnen onlp to tbem; 
l1ut tbe ~oo'OG on 'l6oartl mete not of the ~ubtetts of 
Poland, but of Holland, ann tberefo~e not \lJttbin tbe 
!Intent of tbe Policy; it tuaa alfo infiffell, tbat tbe Po· 
Jicy befng fo~ ~oot1~ of (ncb a one without Account, 
tbcp oUlJbt to p~oue that the!, ban anp QPootHl on 130Ilt17, 
o~ bab fi)fppen an)! QPoot1tt bp i)~t1er of a tbfrll l~erron, 
tbouJJb bei"~ without Account, tbep neen not moue tbe 
J1!)artlCulars; anll tbat fo ttJa~ tbe ~~acUce, lubtcD Uin~ 
not conttanictell per Holt Chief JulHce. 

Ter111~ 

f, 
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t Benfon and Scot. 

I. U PO N a fpedal (!terllict in QEjectment, tbe 
(!taCe tua£;, a ~op!,bolner of a ~ano~, tuitb~ 
in mbicb was tbe Qtutlom of Free Bench fur= 
renbers; btS Qf(fate ann nies; bt£; [[life en= 

terS, anb after tbe 8urrennet is Plefenteb, anb tbe ~ur, 
tenb~ee a'Omttteb ; anb tbe fole Quefrion lUag, tf tbe an= 
mtttante of tbe @>uttenn~ee ban llef£ateb tbe QI;Uate of 
tbe mife; ann it lUas atgueb toot it f)alt lltlt &F @e~fe&ttt 
Levinz, betaufe bet ·Qfftate is paramount tbe ~urt£nner, 
Dnb tommencef5 bp bet ~arriage, anb is a perfeCt ann 
confummate Qf(fate in tbe mife, befo~e all!, ~bfng h1 
belleb tn tbe 8utten'O~ee, ann fa not like to tbe Qtan~£j 
put, tuhere Relation fi)aU abotb lW~antll anD Qf(fatrS mnne 
after tbe ~Uttenb£r, tbe wbitb be a'Omitten to be fo; 
Bnb Of; to tbe ([afe of QCitle of IDO\l1t't aboflleb bl' a 
')Barnatn anb teale, be fain, tbat tbere tbe 16argainol 
marrit'l1 after tbe 'l5atgafn anb tSale, anb befo~e tbe 311t= 
roUment; Co bp tbe melation tbe mife neber bab alt!, 
~itle; but if tbe,., tum put tbe ([afe to anl' 19urpofe it 
ought to be, tubete a ~an tubO is marrien bargainS autl 
fellS biS lonb; in tubicb ([afe, if tbe J1)tU1bann Dfes after 
tbe eale, anD befo~e tbe 3l11tollment, tOe 31nrollment 
lnitbin fit ~ontOS Ulan not alloib tbe Domer of tOe ~ltfe ; 
l1ut it was anjungetJ fo~ tOe Wlftinttff, fcil. tbat tbe me. 
latton ban nefeate'O tbe (!];(fate of tOe [[(ife~ f01 UJe [[liCe 
ougbt to take the ~aate in ftltb S}1}anncr, tlfj fi)c fint'lfi it ; 
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nnn au tbe fpu~bilnn mtglJt babe aliellen 0: cttinguUbe1J 
bia c.!I:oppbolb <!fffate, in tu{Jlcb Qtafea tue mife !Jab loft· 
bet <!fffilte ; fo if be c[)arge~ it tuith a ~erm, llJe fi)aU 
bolO it cbarcreb ltlftb tl)e tirerm ; fo tbnt tbe aitle of the 
[[l(fe comm.ellcea purelp upon tbe [)eatb of tOe ff.>u~bann ; 
ann fiJeba9 not an!, (title in bbl ILtfe, tl.G a [[-{oman ba~ 
to bet i)atner, tbe lUbicb tbe' ~ttSban'll cannot P?cbcnt; 
ann tbis ta in tlfffrct tbe fame ([afe, tuitb tbnt tnmcb ia 
citen tit I Inft. 59. tuIJcre tfJcte are troo ]atntenantfJ, anti 
tf)e one furrenl1era to tl)e <rIfe of bf~ [~ill, ann bfeg; 
tbis takes amap t{JC @)Ututbo~aJfp, pet tbe otbet lotnte: 
mmt ban a 'flritle commenceb tn tl)e Jlife of btu Qtotltpa~ 
ntan, tubfcb is mOle ffrol1lJ tURn tuiS ~t1Ce l & uni voce 
it tna~ anjunlJcn; ut fupra. 

Prigg e and Adams; dcruant.,''/ l;' 

2. AND 110tu tlJfU ~erm tbe Court galle lungment 
tn tbfG '.tare, anb ruleb tbat be ougbt to {)Obe 

pleanen tbi£j 9J!'tltter, ilnn tbetun., tfJat be tuaa an llnI)iI
bftant, if be mouIlI baue the '15enefit of tf)e Get, fo~ 
~ilttet Of lRcco~n mall not be abotneb bp a collateral 
2:uerment, anb [Jete prima facie it ig a goon 31ungment; 
but if the W>Ottp I)an plcane'll tt, aun after tbcp ban p~a" 
(celletl tbetf, be might babe an actton; ann as to tbe 
<!Cafe of Turner anti Felgate, there tbe 3/lrotJment tuas 
te1Jetfell, ann fo it is as if there ban been no 3luogment 
at all, 8nn tlJerefo~e 'ijtrefpars lap. but not fa bere, tubere 
fOl ougbt tbat appear£', tbe 3'!ulIgment tuna in a Qtaufe 
lt1btc~ the QtOUtt f}tllI goon JRfgbt to ttP, ann, tbe [)E~ 
f£ntlant uttltlen to tue 15enefit of tbe act; anll tuere .. 
fo~e ft tua~ anjullgen, ut Cupra, 2 loft. 670. the Cafe of 
the Outlawries tuaa etteb per Holt Chief Juff,ice, RJ) a Qtafe 
in W>o,ftlt. 

Goodright 
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Goodright and Cornifh. 

3' U P 0 N a fpufal dlerbiCf tbe <!Cafe tna~, J. S. bailing 
. twa @Jons 'O£bifel1 tbe !Lantla in i\ueftfon to 

his eldefr Son for fifty Years, if he fa long live; and 
after the Determination of this E{[ate, to his Heirs Males 
of his Body; and for Default of fuch Hfue, to the fe
cond Son for Life, . and after his Deceafe, to h~ firfr 
Son in Tail, and fo further; tlJe el'Oea @on rutfers it 
lRecober!, anll 'Oies; ann tb£ Qpefiion was, tf tbe Be. 
tOber!' ban barre'O tbe [CCOI1'O @on; anb per Curiam 
clearly, that tt bab not, fo~ tbe elDen ~on bab not an!, 
jfrallktenement, but fg onlp 'ijtcnant fo~ ~ears, mitf) it 
tontfngrnt JRemaintler [as) Holt Chief Jufiice faib] wbicfJ 
mag botb, not babtng a particular Clfffate to fUPPolt 
it, fo tbat tbe Iranktenemcllt tWlJ3 beffeb in tbe [cconb 
@>on ; anb tbougb tbe lee befcentls to tbe <!Elneil, pet 
be rcmatnJ3 at:enant fOl ~earf5, anD there can be 110 ~er" 
ger, fo~ tbe feconD @lon bas the jfranktenement; it wag 
argued in tbfg ([afe, if It tuaa an executory Devife 
to tOe f1Jetra ~olea of tbe clnrfi @lon, 01 a contingent 
Remainder, fo~ tbe elDeil ~Olt {]ilta not att~ llfue ~ale; 
anO CJere Holt Chief Jllfiice ettrn a <!Cafe t" Ed. 3. 
A. 'Qrenant fOl lLife of B. iRemafn'Ocr to tbe rfgbt 
IPeit5 of B. an'O after A. nrontg biB Qf{tate to B. fo 
tbat be ba'O tbe particular <!Efiute of tbe jfrn"ktene~ 
mcnt fo~ lJIJ3 own lLife, lRematntJer to bis; rfgbt IjJcirs; 
pet tbe JRematnbCt cQuttm{£l1 it r.ontirwent Bematnller. 
Curia advifare vult. 

Hebbert 
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~i Hebbert and Corfthorp. 

4'1 Ndebitatus affump6r pro opere & labore, anll an ~~" 
ceptto!t wa~ taken, becaufe it wag not fiJctlln tuljat 

tbe [[lo~k tuas, (liln It mt\Jbt be [[lo~k mblcb \nag not me: 
rfto~toua ; non allocatur, fo~ opere & labore tg a ~atter., 
whicb ia not a IDebt (ounnen upon a @>pectaItp ; tben It 
tuas e~cepteb becrmfe toe ~um tuag tn jftgures, non al
locatur, fo~ thep were xii Latin Figures, wbtcb ig mell 
rllougb, otber\l1tfe if tbe!, ball been 12 Englifh Figures; 
ann it tuouln baue bern othettuife tf the)! lUere in .ftgure~ 
in an ihferio~ ([ourt ; anll tbetefo~e it tuag alljuogen fo~ 
tbe j1!)laintfff; tbfs tuu~ in a Writ of ~nquir!,+ 

Heeding and Davis. 

5'IN on £lttiol1 of Debt upon a 13ontJ, tbe Defenbant 
P~llpS Oyer, &c. ann it tua~ fo~ w>etfo~mance of at: 

tlcfcs, bp tubicb tbe rolfe of tbe DefentJant antJ tbe De" 
f{'ntJallt agrectJ to b~ittlJ rucb a ~um of ~onep into the 
Jl)antlg of J. S. motch mere to be emplop£n to tbeir IDre, 
&c. tOe [)£fenOmtt pleona, tbat aft~t tUcre grttcll?5, the 
Defennant mattictJ bin [[life, tubo \nag tbe otbet l~art!' 
to tUcfe actt(i£~, anll fa t(Je arttcle~ mere ntrcbargen b!, 
tbe ~atti(llJ~, &c. to 1l.lbitb tbe };)hlilltiff nemurren; 
Firft, ')5ecaufe be ooes not fiJetn tunt be ban b~oUglJt tbe 
~OI1I?P into toe ~)ann11 of J. S. mbtcO wau a ttbing to 
be none b£fo~e tbe ~attiage, antJ be ougbt to lljctu ~ers: 
fo~ntanCe of all bffol£ toe ®arrtage; fo~ if tUe arttcles 
were bloke befole tbe ~artfage, an aCfiotl being attacbeD, 
{jC migbt fJitue on actton, nottDitblhllttltng tbe articles 
ate releafeO bp tfJe ]ntermilrrta\Jc, o~ bp a meleafe in jf'aft, 
j Cr. 244. Dyer 57· Secondly, 'Ctbougfj bp tbe 31nter: 
marriagc, o~ 0 JRelcnfe, tl)e articles are ntrcbar:getJ, pet 
tbe 130nn tematUG in jfo~ce; a~ an agreement befo~e 
®arriage tuat a moman l1)all make a [[UU; tbt£> ts 
tmpomblc to be pecfolmen, fo~ tIle ®Oong are tIJe fPUg= 
banng, anb tIJe I~lopertp b1 in bim; but pet if be noes 
not !Jibe tOe ®ootJ~, acco~tJing to tbe Dtfpofition of tOe 
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tr~1tfe, biS 150nn aJaU be fo~feftfn; anti tbougb tOe <l!:afe 
of Smith an'D Staffurd tuas:; etten Hob. :2 I 6. pet per Holt 
Chief J ufiice, tOfg ~afe btl~ been llJakcn. 

Hill and Lewis. 

6. T' HIS mas an ~lftfou on tOe flare upon Ce_1 
l1!>~ornfrn;, grounnrn upon a "l5tU nlatnn bp a 

®olnftllitb papable to J. S. WfJo enno~re1) it to J. D. wbo 
ilCcepten it, ann pain bp tbe aD~ner, unD on tbe account 
of toe Qfnno~fo1, 800 1. tbe ]t1no~remel1ts lUere about elt:: 
ben of tte «lock, ann tOe ID ~atuer continuelJ ColUent, 
onn paitJ ~onep all that Da!, ofter, anD pain ~ottep up= 
on tbe other 'J5i1h, to tlJe ]nnolfee after tbe fame iDa!, ; 
nnn it tuas p~Obfn, that if be baD Demantlen l1!>apmeut 
upon tofg 'JBliI, tbnt goon ~a!,mettt ban been mane; ani] 
it was [aiD alro tbat the Dlatuer anD tbc l}t)faintiff Uiete 
botb ®clnfmitbs:;; anD tbat if a 13m be D~atun bp one 
~oIDrmttb, ann after accept£'D bp anotOer ®oInfmitb, 
rbilt tbfg is tntren upon tbeft 'l5ook~ as ([al'fJ, becilufe bc~ 
ing ')Bankers, tOep tullon it flf3 fo mucb in ~OIH'P; tut 
if a 15i11 be atteptel1 of flnotber tubo is:; not a QPolofmttb, 
tbougb tbe man fubllantfal SJJ)all in London, tbe <!fntrp i11, 
received fa much of fueh a one by Bill; anb tbetefo~e it 
\tJil~ contettneb, tbat thiS being [ntre'D as floll) bp tgtft 
QtUffom, ann acceptel1 a~ ([ alb, t~e ~lt'Oo~rce i~ biftbarg. 
eb; alra it tuQ!J nun tbat it tuag tbe Jaeglett of tbe 
@Iafntiff, not to tfCetbe tb£ ~onc~ upon tbe ')Sill, wben 
tbe D~atuer tuas fOlbel1t, as be tuas aU tOe fame IDap ; 
but be abftonDeb ann tenlobeb brttncen ttno ann tblee of 
tbe <!Llock tOt nett ~oming! 'J5ut Holt Chief Jullice 
fa ttl , tbat Cberp 13m is:; ertant, till tOrte (Jas been il 
@atfafalfhlll upon it, ann tbe rnall1cr is liable, ilnb fa 
ate all tOe ~nbo~ro~S ; anti tberefo~e tbe ~nbO~ro~ bere f~ 
Hable, ff tbere be not a Default in fbe l}t)faintUf; but 
if tf)ete tua~ a Default in tbe WlaflltUf, fo tbat be 
migbt babe recetbetl tbe ~onep tn a conlJenfent (time, 
ann utglriteb it; in Curb ([afe tbe 9cccptattce of tbe 'E;iIl 
Ill' tfJe @lafnttW is an ~grtement. tOat ~apmellt a)all be 
hlabe bp tbe DaalDtt, nun tbe ~a~ment bp tbe [)~atuet 
not bdng matlc, bp bt~ Default, bp not lIcmanning of it 
In conlJenient ~tU1e, in fucb (!tafe tbe J]nl1o~ro~ £ball be 
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lJtfcbarll'cn,--onl.l t~e Lora tlJilU be to tbe ~Iail1tfff tbe ac. 
cepto~; but 1.uitbout fuel] Default, tIJe W'lainttff baurng 
PtlitJ fo muti) upon tbe ([renit of tbe 'mill, be ouggt to 
f)dlle ~ilttafilction, anll a 1F>ilper ~apment fa not all!, 
~t1tt9factton ; but tnlJat ftJllll be a conUenfent 'm:ime to 
nemanll tt)C S1@onep upon a 15m, tbe fLaw ban not 11e" 
ftnen it, tut be referreO tbut to tbe ]angment of tbe ]u~ 
rV1 wbo mere WerCbill1hl ; be fato tbilt upon a jfo~eign 
10m t!Jere were t{nee iDap9 alloweD, but fo~ a ~Olormttlig 
15tl1 be tltn not know anp nefintte 'ij1tme; if after u jfo-
retffn 13tH be nne, t[Je 2c·ccpto~ berome~ fltfolbent witbin 
tfnee IDapa, t()£ 15m 111ilP be p~ote{fen fo~ Jao!t=papmcnt, 
but after it tg at toe l~eriI of t[Je [)~al11ee; an11 be al[(I 
filitl, tbat tboulJb a 16iU papabfe to J. S. o~ Bearer, be 
not tnno~rable; pet if ft be tltno~retl, tbe 11l1tJo~ro~ llJaU 
be (borgen, fOl fbft!' 3l111l0~rcment t~ ar; a netu 1I3iU; flltn 
artet mature Cltonfitleratton, tbe 3lUt!' fOUlto fOl tOe 
~Iflinttff; ann t1Je (IlerOict ltJa~ taken upon a particular 
Promife, upon Debate; in w{JicIJ it tuaa belD, tbat if 
tbe C!Eu:tlCllCe goes; to all tIJe ~~omir('g, tbe [ler'bfCf map . 
be taken upon anl' of tbem; but otbetUlife upon tbnt . 
)1!)~omm: anIp mbtcb i£f p~otJCl.1. 

Tomkyns and Barnet. 

7. Ti T PO N a ~rial at Guildhall in all Indebitatus 
Lt affumptit fo~ ~onep receibetl to tbe illre of tbe 

l~laintHf; tbe Cltafe tua£i, tbe ~Iaintiff tua~ qr:O;ObHgo~ 
ttJit[J J. S. to tbe Defenbant, ann betlDeen J. S. anti tbe 
DefentJBnt there waa an UfUtfoll£i CZJ:ontraCf ; tbe ~Ifitntiff 
poin l\Dart of tbe ~(Jne1? to t{le £lDhUgce, ann after pleatl: 
eO tbe €J)tatute of [lfur!, upon tbis; 13onn~ ann t'Jil1 t~ 
ntljungetJ mt ufuriourJ 13ontl; UPOll tul)icb be blollgbt tbfs 
gillon fo~ the fJiBonep patti befo~e tbe '1l3on'D mag p~oben 
ufurioua ; ann tf]e ~urftfon tuaa if tbe affton lap; anti 
Holt Chief Juftice feentrn to incline ftronglp, tbat it tlitl 
not He; fo~ bete tlJcr£ wag a ~t1pml?l1t actunllp maDe bl' 
tIll? i01aintttf to tbe iDefenDant, in ~ati9fuffjon of tbt" 
ufurtou~ Ql:Or.tt'llct; anll if toep rom make fucb ~ol1traff~, 
t{jcp ou~lJt to be pun tl1J etl , anO be tuilr; not fo~ encouro= 
grl1lJ fucb rain 111 of Indebitatus affumpfit's; fintJ toou!Jb 
tbe Qtafr tuiHJ obje(fCb, tuat if a ~al1 pill' ~onep upon 
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a ~olicp of atfUtilnC£, fuppofing n ,JLofS, Inbere tbere
l11a~ not an!, lLofr;, that in rueb ClCa£e tbfr; tball be ~one1! 
r£ceiben to tbe [tfe of t[Je leaper; be anmittetJ it, be· 
cauCe bere tbe ~one1? tna~ pam upon a ~iffake; tbe fame 
law if it tuas upon a jfraun in tIJe 11\eceiber ; but tn toe 
p~inctpal ClCafe~ be tna~ of ®ptnlOl1 ut fupra, ann ftliO tont 
be wouIn not encourage tbe(e action~ ; but tbat it tJ:l Hke 
to tbe <!tafe of ')S~ibes ; be \nbo receil.le~ it otlllbt to be 
punttbctt; fmt be tuba \Ji1le~ tbem, ougbt not to be en: 
tllUragctl bp all!, [~a!, to rccober bifJ ~onep' agatn. 

Anonymus. 

8. AT a t:r:ial at _Nifi prius i." Middle[ex, a Jrinc anti 
fibe ~eatS being gften ut Qfuttlence upon an E

jelhnent, in ')Sar Of tbe antIc of tbe JLetfo~ of tbe ~(aill' 
tiff; tbe J}t)laittttff fi)£lneb, tbat at tbe ~tme of tbc Jfine 
lebien, be tuns an 31tlfrtilt, anb tbat witbtn tb~ee ~tatg~ 
be came to tOe lLanlJ~ in muefftol1 ; anD at tbe ®ate of 
tbe Il)oufe rafn to tbe Qtenant, tbat be Inaa lJ)eir of tbe 
J1)oure an'O lLall'O Inbicb be belt., ann fo~bab bjm to pap 
mo~e }Rent to tbe IDefennont; upon mbttb it lUaa Oe .. 
mantlen, if be cntren fnto tbe Il)oufe, tulJen be mane tbe 
IDenltlutJ; attn it ltlaa faUl tbnt no; upon tnbicb it lllaa 
fa itt, tbat tbe <lrIaim at tbe QVllte tuaa not fufficfent, tbe 
lUbfcb tnag agreed; but tbfU it Ulll!1 p~O\.lelJ, tbat be en .. 
ttetl tbe 11>0ufe rub-en be mabe tbe ([Iatm, tbe tubtcb being 
eo infiante, it tmls tuell enouglJ per Holt Chief Jufiice, 
tJ]ougb the Q[laim lUau but fit tbe wate; but after it up, 
prareD, tImt UJcte wa~ a <!Court befole tbe [poufc, fo tOat 
tbougb toe ([Ioim tua!.l at tbe ®llte, prt it 'tlH1U upon tf)e 
tonti, ann not in tDe @)tt£ct; ann tbecefo~e it tni1~ ru!eo 
to be goon without muetlioll .. 

Sir 
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Sir Marlnaduke Dayrell and Glafcock. 

9. AT a 'ti!rfal at ~nt, it tna~ rulelJ per Holt Chief 
Jufl:ice~ tbat if tbere ate tb~ee £ub£cribing [[lit" 

ntlf£~ to a [[lUI, tbf~ i£$ fuffictent witbin tbe Statute of 
Frauds and Perjories; though upon tbe 'Qr:tlt1! one of 
tbcm wouln not fwear tbat be falD tbe ~etlato~ feal anti 
PUbUfiJ biS mm; fOl otberlDtfe it wouln be in tbe @Dwet 
of a tbirn 1I3erfon to nefeat tbe mill of tbe beceafetJ; 
anti tberefo~e if it be p~Obeb to be bis JL)ann, anb tbilt 
be fet it as a [[lttnefs,t to tbe [mill, it is fufficiCltt to far 
ttSf!' tbe ~tatute. 

Dixon and Smalley. 

IO.IN a firrfal at Nifi prius in Guildhall, it tna~ rulelJ 
bp Holt Chief JufHce, tbat where tbe Mayor and 

Commonalty of London ban contlituteb J. S. tbeir ')Bat" 
Itff to receibe tbffr lRenta, anb to make {)emanlJ of 
them, anti to make clhtf!,; upon QCbl'tlcnce in Ejectment, 
rurb tJenera! gutbo~itp. {~ not fufficirnt to ilutbo~iiC II 
~afIfff to take 9bbantagc, ann make [)emontl of a IRellt 
accruell btte-. aftet tbe autho~itp giben; fo~ it ia a nelU 
JRigbt attacheD, anti tbere ougbt to be a fpectal antbolitp 
fo~ tbtS' lfJurpofe. 

Wentworth and Broadwater. 

I I. UP 0 N a SIlBoUon in tOe Dutchy-Chamber, bp 
tIi. VVentworth ")Bailiff of tbe JLtbertp of tbe Duke 

of Lancafter in tbe Savoy, againll Broadwater, one of 
tOe [)fficerfJ of tf)efr ~ClJefip'S Palace-Court, fo~ un At
tachment ogainft tbe faib Broadwater, fo~ £~ecutilllJ tlJe 
Procefs of the Palace-Court wftbin tbe ILtbntp of tbe 
Savoy. 

9@p Lord, tbere are two 'C!tbfngs that we fop fo~ tbe 
mfficer; Firfi, 'Qtbat be f)oth not infril1!JctJ U)C ILtbert!' 
of tIJe 1l3oihff of tOe Savoy. Secondly, '([bat if be ban, 
prt i) 11 Uttacbmcnt ougut not to be nrantetl il!!£lfnft bim ; 

it 
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it will appear tbat tIJe ®fficer batb not infrfu!Jen tbe ILt. 
butp of U]C 13ntHff, if me confitJer tllIJilt it is tbat tue 
'WatHff of a lLibettp hl fnttrleD to bp (llittue of bt~ 
IDftlce, anti to wyom be ffj fUl ®fficet. ~nn mp Lord, 
31 fuppofe it tum not be p~etrnth D, tuat tbe '15ui!tff of j] 

lLibertp f!5 an tmm£'t1iate mJfficcr to anp <!IOlttt of lUfiice 
\l1bntfoeber; tue 0beriff fa tbe immctliate ®fficer, ann 
not tue 'l6atHff of a Libertp, anD all l~~oc£ra llJilH be 
Dfretten to tue 00er(ff, tmD not to tue ')Bailiff of tue !It, 
bertp ; tbougb in a ([afe tul)cre tue ~ber{ff is a J:Pac: 
tp in ]ntereff, tue ~~ocer9 llJoH not be DireHeD to tOe 
13aiHff of tOe lLibertp, tut to tue C[o~Olter55+ [[1rit~- of 
Rigbt Patent ate inDeeD fometimc£; nftelfen to 1l3aUifff) of 
tbe ~alto~, ann otuer tmlrits to ')BatHtT~ of C[o~pola. 
ttOllS ; but j\ bumblp concetbe no @lrft eitber Original 
o~ Judicial, tg to be tJtretten to a ')8atIfff of a !Libertp, 
fo~ be fa 110 immetlfate tlDfficrt to illlP €ourt of ]lUltCP, 
but ol1Ip a ftrbol'Ofnilte IDfficer to tbe ~ber{ff, fo~ tue <ret£'# 
cntion of ~~ocer~ ttJitbin big JLibertp, bp Jfo~ce of a ~le# 
(ept from tbe Sb£tiff, in like ~anner ag 16ailiffa Errant 
tlo in otUer ~Iilce~ of tbe Qtountp at large; fo tuat of" 
tbolllJh if tbe @)beriff renb big otber 13atltlf~ tvitbin tOe 
)Libert!' to e,:ecute w>~ocerg; tOh; mill be a tttefpaf~ upon 
tOe 13ailfff of UJe Libert!', liS mcnHn!J tnttb tuut, UlbicfJ 
110 on£ IJutfJ a lRfgIJt to e~rcute but bimf£lf; pet tnbut 
tOe 'lI3ailtff of tOe lLibertp Dotb l'tI?Cutr, mull be bp fo?c£ 
of an ~utOo~itp from tue ~fJetiff, anti wbat [Je etecutc~ 
lUitiJout an autbo~ttp, tum milO {Jumble ~ltbmfmon be 
botn; ann fo 'tis (Joltlen fn Keilway's Rep. 86. 1111'0 trJC 
cOlltlant Qtourfe in i9lruDtl1lJ' ia~ to fet fo~trJ tfJe [[{tit nt, 
rrrten to tOe @)beriff, anll to lbrtu tuat tue ~f)rtfff Virtute 
brevis rr~d' per warrantum fuum in fcriptis fllb figiJIo 
fuo figillat' Ballivo Libert' &c. direct' mandavit eiden·} 
BalIivo quod ca peret, &c. from tul)£ltce 'U!J plotn tue 
13atHff of a lLib£tt~ h, purelp a fubalt£rlt 6Dfficer to tbe 
~berilf, ann unnet tbe ([ ommilull of toe @lberfff; anti 
1tilj tbe Sb£ritf tubo ifj UJ£ ElDfficer to tIJe Qtoutta, tnIJfcfJ 
itTue tOe w>~oc£fa, ant) not tl)e ')Bailiff of tlJe Jlfbertp, 
fo~ aU li>~o(£b; tua~ o~i!JtnaHp ctccutell bp the ~betfff ; 
anD mp 'A"oll1, if ®~antfj of Returna brevinm were to 
commence at tI]ta IDo!" oftet tOe iRefolutiollfj in Mit
ton'fj ([are in tbe 4th Rep. prrlJopS tfJ€)? map mf£t witb 
tbe fflme jfate tbnt ®~ant 1.ltn; but 'lime, ~lljopmel1t~ 
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anti a JFrcqucnc!' of Curb ®~allt~, butb put tbe dtaliDit!' 
of tbem Rhone betn~ ntfputeD; anD tbetefo~e 31 no anmit 
(mbitb iu tbe uttermllff tbilt 3J 1)1ImbI!, conceiue tbhl ®~attt 
can impo~t) tbat nU 19~ocers llirettcD to tbc @>lJertft" to 
be c~€(utetJ tuttbin tbis JLibert!', i~ to b£ e~ecuten bp tbe 
'l5alltff; & non per aJillm. 15ut mp ILO~D, tl)Otlgb tbe 
15atlfff of tbe Libert!' i~ to e~fcut£ fucb @!ocrfS, & non 
alios, !Jet tnttlJ @)ubmiffiolt tbia batb not altcrfn tbe Jaa: 
ture of bis [)ffice, lJe rcmains atll an eDfficet to tlJe @)be= 
rtff, ann toe ~beriff, not tbe 16aiHff of tbe JLibert!', is 
tbe eDffiur to tbe QL:oUttlJ of JLaw ; nnll tberefo~e if a 
Venire facias tlite to tIJe @lbnfff to r£tutll a lUtp mftbfn 
a ]. ibcttp, ann tlJt~ be l'IcIiueretl to tfJe 'l5aHtff to e,recutt, 
nnn tbe 16aUttf return olle ~anel to tbe COllrt, anD tbe 
0bertti return iUlotber; tbe )j)an£1 rctUtl1Cn b!, tl)e ~be:: 
tiff fijoU llann, ann not tbat of tbe 13ailtff of tbe JLi" 
bertp ; ann fo it tuaa (JOI'Ofll 30 AfT. p. 5. fo~ tbe ~~ttfr 
i~ tbe IDfficer to tf)e 4tourt, an'O tbe 'lBtltliff an ®fficec to 
the @l)£tiff, ann tlJat too onlp in fuel) Q!:afeS tubere tbe 
@>beriff aff~ ag an ®fflcer bimfelf; fo~ mbere tbe @>be~ 
tiff p~ocee'O~ judicially as; ttl a RedHfeifin, o~ a Writ of 
Enquiry of Wane, in fuel) <Irafe~ it ()atb occn anjuDget1 
tbat tOe @berHf map ritter tbe Jnancbtfe, anD etecute 
l!:>~otef~ bp ant' OUJcr f1Dfficer£', anti nee'll nat erenUe it 
bp the 15nUtff of tbe jfrfltlcb{(e ; an'll fo is I I H. 4. 82. 
etp~£a!" tuIJere a Writ of Wane b£fllg' b~ougbt, ann 
i!)efault miltJ€ bp UJe ~£nant, a mtit imlen to tbe @lbe~ 
riff to enquire of t{Je [[laffe, ann IJ£ returneD MandatS' 
Ballivo libert' &c. qui mihi nullum dedit refponfum ; anti 
fo~ tbis Bfttttil tb-e @>·bettff was amerceD, fo~ tn tbat 
~are tue ~lJ£riff tuas a 3lunge, anti {Jab ~olUer to eutel: 
the jfrRnti]if£, ann nefti flot Direct b'ig J.1310cefp to tbe 
1l3aiHtT of t[)e Libert!'. ~!' JLoltJ, JJ migbt cite m·an!, 
([afes to p~obe tul)l1t 3l {Jalle o{feren, but it i~ ou11' UpOll 
a ~ottOl1 oiptnft ~nttet fuggcffdl itt a ~etition to POUt 
1L0rO(f)fp, nun Jl (baH IHit Ulllitipip ]nftances a~ migbt 
be llone. if it wete in R ~afe befo~e toe ~ourt fa: D JU~ 
nfdal il)etccminatlo!t. W!' lLo~tJ, from tl)lg little 31 &abe 
fattl, 3l bope it appeat~ tbat 'W,ultffg of Liberties ate but 
IDfficer9 to tbe ~b£ritf, fOl crecuttttg anti teturning Curb 
lfl20C£f~, i.H~ nte nfrecten to tbe ~betilf to be t,recutel1 
tu{tbfn fueb llnn rucb particular ILtbe'rttes, ann tbat too 
but in QLafefj tobete tbe ~berttf PlOceetlfS miniPceriall y, a~ 

alt 
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an IDfficer to tbe QtOUtt!l abobe, anti not tuben be Pl(J. 
cecb~ jL1dicially; fo tbat Bailiffs of Liberties tl{; to tbefr 
autbo~ftp llfffer hoUJing from ~ailiffs Errant; tbougb mt' 
JLo~lJ, as to their 31ntetetl an'O ~tlate tn tbnt autbo~ft!', 
it muff be acknotnlellgeb tlJep b(j ; 13ailttfs ~rrant are 
l'Iatibe anb remoueable bl.' tbc Sheriff; but ')5aUftfl1 of 
ILtbe-rtitS babe a fit'n 3lntereff in'Oepenbent of tbe ~be. 
riff, anll aa a Qronfequencc beteof tbfre are (orne Dif. 
ferences between 13ailttfil of liberties, anb 13aflitTs 
~rtflt1t; oa tbot if 0 15aiIiff of a lLibertp (uffer an ~, 
fcape, make a falfe )Return, o~ otberlllife mtsnemean 
btmfelf, an ~Hfton llJan be b~ougbt ogafntl bim, ann not 
agatnll the ~~erfff; -fo~ not being put in bp tbe @berttf, 
but rather (if ] map (01.' fo) irnpofed upon tbe @>beriff, 
tlJe lab) batb not jungelJ tt reafonable tOe ~berit'f 
fiJoUln be onfwerable fOl {Jh1 ~irctlrria!Je~. 15ut 011' )Lolb, 
tn We <!Cafe of 15afltffg ~rral1t, tbetr Wifcarrfages ilre aU 
tmputen to tbe @)beritf, ann an Slaion of ~rcape Ues 
agail1ff tbe @)berttf fOl an Cffcape fuffereb bp biG 'J5afIttf ; 
fo~ tOe @,beriff babtng trutlrlJ firm, ann placeD bim tn, 
upon tbat account muff be refponfible fo~ blm ; anlJ from 
benee rom p~oceen fome fem Differellces between '15aiUffs 
of lUbcrttes, anlJ '15ailiffa ~trant: 'J5ut mp' JLO~b, as 
31 fain befolc in tbe JElature Ol Qfrtent of tbrtr Slutbo?ft!', 
tbrte fs none; tbep are botb fubo~ttfnate ~mcer~ tmme" 
blatdp to tbe @)beriff, fo~ erecuttng W>locda nirectrn to 
tbe @)beriff, bp lo~ce of a [[{,lttont from tbe @)betitf 
anlJ mp Lord, if tbis be fO, ft tum follow, tOat mbete it 
w>~orerg e~etuteb tnitbin a libertp f~ not Directeb, 01 tn .. 
been iJitectable (aa rom appear p~rfclltlp) to tbe ~Oettff; 
tbat tn fucb €afe tOe <!Erecuting· [ucb ~~ocefs lllitOtn tbe 

I ILtbertp, tum be no flLrefpafs to tOe 13aifftf; ann m1' 
. JLoln, tOh; tuill be betp plafn to anl' one tOae confinet~ 
tbe <!tafe ~ etten of I ( H. 4· 82. fo~ toe 15atltff of tbe 
ltberrp being an £iDfficer to tbe @)bctitf, ann bdbfng R~> 

. tutn of Cucb mttts, as ate bircHelJ to tbe €>bct'tff as an 

. i)fficer, ann not tuben tOe @)fierttf Ploceens atl a 3!utJge~ 
ilnlJ erecuttng tbe ~~ocefs, be natb return, b, [{irtue of 
n @~rcept ftom tbe @)bcrtff, be tan babe no migOt ta 
e~eeute a ~locer~ in tlJC {ecOlllJ 3lnffanu·, tllben tbe ~be;: 
rtff' nebcr ban a JRhJbt to cJfcute it tn tbe jfirtl.anll 
ntp Lord, 3! bumblp concefue it tum be platn .tbnt tOe 

~ W~ocers 
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W~OC£rg of tbe Palace-Court ifj not nlreffable to tbe 
@>berUf, o~ to be erecuten bp bim; (fo~ mp Lotti, WiI= 
lltntJ at p~erent tbe [[io~n~ of the @at£nt, bp tubtcb tbat 
([ourt i.a to nfreff their J;)~orerg, Portatoribus virgarum, 
bp wbtcb tbere Portatores virgarum ate colttlttuteb p~opet 
IDfficetS to that ([OUtt : ) ]I woulD fitll agk whether tbe 
~bertff£s of anp of tbe <lCountte~ wftbin tbe ]luri~nfEfton 
of tf)c <li:ourt, are ®mcet~ of tbe W'alacc,Qtoutt, o~ 
otue illlp attentlilnce upon tbat ([OUtt. ~p Lord, if 
tbep ate not £Dfficer~ of tbe <[ourt, o~ owe an!, atten" 
Dance to it, U)en mp 1L0ro tbe!' ate not obfftJ£b bp lLa\tJ 
to tece{ue tbe tE)locef.a of tbe oroUtt, o~ puniaJable bp 
jF'(ne o~ amercement, fo~ an!, ~eiJlett o~ abufe of tbe 
t9~ocefs; fo~ it tum be no [)ffcnce not to erecute tubat 
tbep iltC not bounn to receine; ann if the €5>beritf fa not 
bonitO to cecrine tbefr nt>~ocer~, tbe <[aurt will be lef11 
bounD to nfuff it to bim; fo~ it \uouln be a \lain 1lrbtn{J 
fo~ i1 <n:ourt to be obIhJe'O to nitca tbefr J.I;»~ocer~ to an 
i'tliccr, oUet wbom tbcp babe no coerctbe W>ower, to punffJ,J 
tbe abufe o~ ([ontempt of tbett 19~occra. '15ut mp Lord~ 
·If tbig wete not Co, ann tunt tfJe tanlace.<lIourt nltllbt 
compel tfJ£ ~fJeritf to etecute tI)ctr talocef~ (a.a ]I bum t 

tIp conccibe tbep coltnot,) pet mp lo~n tbe QJ:ourt fa as 
£~Pleap te(ftaineD ann tien up bp tbe berp [[lo~ng of 
tbe taatent (here in Court) to Direct tl)e W~ocera to tbeht 
p~oper £lDfficer9, Portatoribus virgarum; anb the ~lO~ 
cef.a being ntrrffen to tiJcm, anD not to tbe @>f)crftf, it'~ 
impoffible it Ctltl be q:ecuteO bp tbe 0beriff, fOl the ~be" 
tiff cannot fntcttllennle in a l\!l~ocef~ not nirecteb to otm, 
mo~e tban another ®an map; ann if it fa not nirecten 
to tbe ~herftf olilJinnUp, o~ erecutable bp him, bow lball 
tt come to be returnen, Ol erecuteb bp a '15ailiff of a 
lLibertp. wbo fa onf)) to .f~eC1lte rucb mrita as (J£ re~ 
cefnea ftom tfJe @bnftf:, ann if fo~ tbe JReafoltS 3J babe 
mentlot1en "frenDp, ann ntutt(e otbera tbat migbt be 
annen, tOe rZtlocrfa of that QrOUtt cannot be ntreffen o~ 
e~ecut£n bp tlJe ~lJetiff o~iginanp., to whom tue w>~ocera 
of all rtlpetio~ <!l:olitta are generallp niteffetJ, on'O tuba is 
tbe p~oper ®mccc ill lLam fo~ tbat Jl3urpofe; tbete ia leCs 
)Renfon to fap it fiJall be tJitette'O to a '1l3atlttf of a ILl.: 
bnt!', WI)o f~ not immetliate !Dfficer to anp Ql:ourt, anti 
to wbom tOe t9~ocerr; of am? <!l:ourt t~ nebct ntrectetJ. 

H h h 15nt 
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IJ5ut mp Lord, fuppoting tI)£ 13ailiff oucrbt to tabe tbe 
(!f~£cutton of tbis t~~ocers, ann toat tOe i'fficer ougbt 
not to babe enttc'll bts lLfbertp; pet mp ILO~D witfJ ~ub~ 
wtmon tbere ia no Q]:aufe fOl alt gttacbment: gp)p JLO~D, 
Broadwater tbe SDfficer wbo IS cOmplaineD agtlinff, ffj no 
ilDffic·er of tbt!j {[ourt, tlO~ bntb abufen an!, W>~ocef!j of 
tbe QI:ourt, o~ is lltOetwife b£fo~e tbe ~OUtt, tban UpOll 
a euggeffton in a W'eUtfon agafnfi bim. ann mp JLorO, 
tOe ~tatute 28 E. 3. c. 3. faps, no Sj@an fiJaU be put out 
of lLanbfj o~ ~enement.!1, o~ imp~trol1en o~ llifinberiten but 
bp nue l~~ocer!j of lL am; ann 25 E. 3. c, 4· enacts, tOat 
110ne fiJaIl be taken bp ~etition o~ 0uggcfffon to tOe 
iLltng o~ bhl Qtounfel, unlers b1' ]ntJictment O? ~~efent# 
went of gOOD ann latuful ~eople of tOe JaetgOboutbOOlJ, 
o~ lJp ~~oc£rs l1p Wrtt o~igiltal at c.!l:ommon JLam; fo 
tbat tbi£J is an attempt agatnff tOe betp JLetters of tbefe 
@ltatutes, ann feilernl otbers tbat 31 coulD ctte, anD rom 
reccil.le no czrountenance from POtlt lLollltl)fp; tbe IDfflcer, 
if guUtp of anp $IDffence, (a1) 31 bumlJlp (Ol1triDe be is 
Itot) is at mo(f but guilt!' of a Trefpafs againff tOe 'l)ai. 
Ittf oftbe lLibert1', fOl tnbicb be map babe RenteD!' in 
tbe o~ilfl1arp ~etf}otJ, ltlftbout putting tOe IDfficer to flub 
a IDifficult!' a£J tbf~ mill be upon bim; fo~ if be notb not 
f,tecute tbe l.9~ocer!) of tbe {[ourt, a~ be is botlnD to till 
I1p £iDatb, be will be lain l11' tbe fPeeIg at i1>ome; attn if 
be botb, be tuill be lain bp tbe l1>eel~ brre. 3ln tbe Coun
tefs of RutJand'~ ([afe, ill tbe 6th Rep. tnbere no Capias 
at aU lap; anti Co IikebJiCe in tbe Countefs of Hunting
don'!) ClCafe, in 28 Car. 2. R. B. tbe £iDffic£r tuag not pu~ 
nifiJetJ, a fortiori bere, wbere be ban a goon [[{rit, olin 
tbe Qtourt tbat granteD it, fuffictent 3lurt~nfHfon. ~!' 
Lord, 3J bope tbfg tutU be fuffictent to warn olf an at~ 
tacbUlent at tOiS ([{me; anD tbat if tbe 15ailiff of tbe 
JLibertp be injureD, as] bumbIp cOllcefbe be ts not, POUt 
lLorOll)ip tum be pleafen to leal.le btm to toke Di~ Bernett!' 
bp action. 
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The GCf[e of the Certiorari's ill ChanccP\. 

J 2. IN tbc <1Iacation after Hillary Term, upon a l~erf; 
tioll to ~ft John Somers, Lord Keeper ;tbe (ltafe 

lnaS upon a ~~atttce late1v crcpt ill, wberebp upon 9,Cliona 
blought tn tbe IDalilcc:<!I:oUtt, ann otDct tnferto~ QLottrtG, 
tbe Defentmnt fue~ out it Certiorari returnable tnta 
([fJanCfrv, tlJc taft Betuell of tDe enfufng ([erm; anti 
tbfg bp Mitcim.us ia fFnt into tbe King's Bench o~ Com
mon Pleas tbe 'm:erm follob)iItJJ; ann bp tbf~ ~Cfmg, if 
n Certiorari be fuen in tbe '15cgfllninlJ of attinftp [la((1:' 
flOIl, tbe ~artp fa bung up (euen o~ eigbt ~ontfJs be
fo~e tbe Certiorari 15 returnen into u <[ourt, robere be 
map Plocrcn tn bts; action, nnn tben tOil be cannot go 
to '<!erial tbilt ~£tm, if it be in Hillary, ol Trinity Term, 
bp tDbicb ~eana IJ£ receftJe~ almofl t\l)c(be ~ontb.a De" 
Jar; Ulberea.a upon a Habeas Corpus o~ Certiorari out of 
tbe King's Bench o~ Common Pleas, tnbtcb are retutnable 
(if in ~etm=(time) tnto tbe Court; if tn tbe ~ucittioit; 
l1efo~e a lunge in bt£s Q!bamber immediate, tbere i.a nil 
fucb Delap ; fO~ if tbe 19att!' come£s 110t at tbe l.~etutn; 
ann puta not in 13atl to tbe olfgtnal ~rtfon, a Proce
dendo lJoeS of Q!ourfe; if '15aU be put in, tben in Mi
chaelmas o~ Eaner ~erm tIJep ma~ baue a ~tfal tbat 
~erm; befi1Jea, tbe Certiorari's nil' not (ommann the 
m.eco~n it felf to be cectifien, but onI~ de tenore Hecordi 
& ProcefI'us, ann fo tJitfer from Certiorari's out of toe 
King's Bench o~ C. B. ttli)icl) oltllapS renO fo~ tlJe Record 
it felf; ann tberefo~e tbe )1\ccOll1 rematniu[( below, ann 
tbe ~art~ tuIJo eitbet is; in Q!uftotJp, o~ UPOll ')Bail, ce" 
mainiltrr Itketlltfe befole tbe QCOUtt below, bp goon 1)pf. 
niOil 'tin tf)ourrbt tfJ,efe mhln~ of Certiorari's de tenore 
Recordi are ItO SuperCedeas, fince tbe lRcco~tJ anti twe 
leart~ remain tlm befo~e tl)e Q!ourt ; ann tbere are no 
irll0~t'I£) in tee [[{tit of Certiorari to fo~eclOre tbe <l1ourt; 
if n Certiorari be gtanten to r£l11obe on IndW:ment be
fore JufHces of the Peace, not onlp indictamentum pr;rd' 
cum omnibus idem tangen' ta rent fOl; but n Reafon ,ron. 
tn, Quia coram nobis & non alibi terminari voll1mus; 
fo if to remotJe n Civil ACtion tnbere tIJe W>attp 111 at: 
tacuen bp bi~ ~oon~, tbe Record it felf, & Billa origi.nl-
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lis & attachiamenttlm, onn tbe ~oons are rent fo~; ann berc~ 
upon an ]nbento~p of tI)e ®oons:; i£) mati£', ann anne~rtJ 
to tbe Beco~t1, attn rctutllttJ to tbe (ourt, anti furb Cer
tiorari's conclu'Oe, if in a/:erm='QCime, ut ulterius inde 
fleri faciamus prout de Jure fore viderimus faciend'; if in 
([1acatiotHirtme tbe [[lrit i~ l'cturnable befo~e a 3lubge 
ill big Q!:bmnber, fln'O tOllclubfS:; ut idem Jufriciarius no· 
fier fieri fadat in bac parte quod de Jure fore viderit fa
ciend' &c. fo tbat in tbefe <!Cofe£) not onI!, tbe lRectl~ll it 
felf tubtcb It; tbe JronntJntion upon tnbicb tOe Cl!ourt tbere 
ought to p~oceeD, is remobcn; but tOe IDJlrit it felf con~ 
taim~ an ]ntimatioll of tlJ£ lR.eafon of tt~ lRcmobal; 
tOat tbe ~ubjrct ilJall recclbe ]ufftce, ann babe mtgbt 
JJone biOI bp tOe J1tiltg in big ([ourts:; abobe; ann tbere~ 
fo~e 'tt~ !Junt BeaCon tbilt tn tbefe ([afes tOe <[ourtg be:, 
10t11 IljOUlil Uop, bauing ltotr]fltg bcfolC tbem to p~oce£n 
upon, ann tl)e <[aufe bp tl)e uetp mO~nl1 of tbe u.Itrit 
lleflJO' (allen ad aliud exarren; but in tOrfe Chancery 
Certiorari's, ueitber tIle Bfco~n it felf i6 rent fo~, tto~ 
lIotfJ it appear tOat tbe Qtourt mouliJ o~ tatbet couln p~o= 
c{'cn upon it, if tt l1lrr£, tnbicb intJeetJ 31 app~b£nb to 
be tOe BeaCon of the JF'o~m of tbe Writ de tenore Re .. 
cordi Onl!, ; it being fOlb RolJ, Certiorari 395. tbat tnbere 
tbr (!!;ourt tnbtcb atuarl1Jj tbe Certiorari cannot boltJ ~Iea 
upon tOe m.ccolll it Celf, tbere but tbe 'Qrenol aJaU be 
(tl'tffieb~ fo~ tbtlt otbet\tlife if tbe )RecoltJ it felf tIJoU be 
tfntouetJ, tOrte \.11f11 be a jfatlure of lRilJbt aftetbJat'OJj ; 
anD upon tbi., ®~ounn, it is, 11 fuppofe t{Jat Newton 
19 H. 6. 19. fa!,g, tbat tbe Chancery makes not a Cer
tiorari, but to certifp tue f!r:enol of it lRecO~lJ, tOe tnbtclJ 
rUtUlot br fain to lie tOe JR£co~n; ann in tOe 2 E. 3. 2 I. 

per Scroop 'ti~ fain, tOat balling but tbe t!L:ettol of tbe 
Reco~'O brfoze tberu, tOe!, caunot giue 31ungtllctlt, a~ 
tl)CP map no upon tbe JR£co~'O it Cdf, ann tbat tun~ UP01t 
trJC ~{'no~ of tbe iRecozb of an Affize in Pais, befo~e 
toe JlafftclZ£i tfl110beb bp Certiorari into Chancery, anti 
from tbence rent into toe King's Bench by Mittimus, as 
f~ nont bere; from whence it folIoW£i, tORt if tOe IRe= 
co~n it felf bp toe m:o~ns de tenore Recordi be not res: 
mObeb, it muff remain tn tbe (!Court below; ann bdt1~ 
itO Superfedeas, tbep miJJot i]nbe p~ocfebeb, fuch Certiora
ri's nottvttbffan'Oit1!J ; ani) of tOnt IDpiulon tuas Holt Chief 
Jl1fHce; anti t1~ Jj heard Iikell1ffe Ireby Chief Jufi:ice of 
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the Common PJe~s; hriiOfu, fl Certiorari hl no p~OPrt 
[Qirit in 4lI:af.e61Ullete tbe ll~art~ comc~ til UlJon Capias, 
bUt n Habeas Coq-ms is tbe Plopcr map, but tor!, muff be 
retutnabif immediate; anti tI)£tefo~e tbis (trick wag 
fouull lJut~ 1)[ motct) tbe Keeper tuott fenfible cllougIJ, anti 
t"~eatnen to lilP the Curfitor by the Heels, ff I1tt1;' mm.e 
Certiorari's rttucnable tuitb furb IOl1g. Return~ llJfH£in 
dfuc; nub tbougb notmitiJfianniug fltC,f) Declaration, Conte 
f{llJ Certiorari's [Jaue ttrue}), an1) a (eroun W'etttton me~ 
fentet'J, UJbiCf} taureD a feconil {)eclntatiou of tbt like mil:: 
ture ;. i1t p~erent there i~ n @Itop put. Note, G:big ([<lCe 
tiltH} not fpoke to, n~ to it~ ~nttu in l~oit1t of lLatn~ 
tf)e ~ilttft being tender~ Hath a~ to Jlutial1ictfOlt anti 
iJJofit; nnn tbe l~itttic~ COllcttl1eO mere UtttnUltt1g to flit 
up cztollttonerfieG between tile grcat Q!:ourt5 tn Wefrmin ... 
fier-HaJJ, thouglJ tbe ([ounfct fo~ tIle l~etitioltrr ban p~e= 
pattll t{jentfclUfG to babe {poke ettectuallv to it, if it fNil 
appearcb Ploper, brtll1J fatteueD from tfje ~afeg abobt 
ctt f3tJ, ann tfJofe etten in Allen t 7. tlJat tbe(Jtourt belotu 
mtgbt babe Plot££netJ, if tl)£!, ball tbougbt ft fit anti Cone 
b€ucetlt, afJ tl)tp nin not., there Certiorari's notwithfbind..; 
jng; anll tfJou~IJ it mi1~ fato b!, fome, tbat upon Writs 
of \fCtOl. where the Tenour only of the Record is re ... 
moved, ,cucb mtits ate il Superfedeas to tbe Judges, to 
whom flKU mrits ate l1it£tteb; anb tb£tefo~e f01 tbe 
fa1t1£ Reofoll tlJtP tlJaU be. (0 {Jete ; tbett fcemetb il great 
iDiffettstct bet1l1ern tOe ~nCe~, fOl gimeraUp [~rit£' or 
~tro~ remobe ti,e 1RC{o~n it {£If; attn call fo~ Tenorem Re
cordi but in fome feill {:ptcial C[a{e~, b.l1)ere if tbe ReG 
tO~l1 tt flU cnme befott tl)M, tbe~ couln not awatO <!E~€. 
cution upon attirming t{J£ ]juDgment, o~ where (itS in (!tare 
of a Itttc) tbtt' fJab£ no p~opet §'Dffittt o~ Chirograr5her; 
fHl turp babe tn tlJe Common Picas; ann tIJcrefolC tit ctnfe 
of a mrft of <!frro~ upOn a ]ltn~mcllt tn the King's 
Bench bJOU(f:;t tn t\!>arlioment, tbouglJ tl}e o~iITinal 1Rcco~n 
be tflnfcD up bp tOe Chief J uf\:ice., pet a t!tilnfcrtpt ill 
onfp left mltlJ tbc {DOUre; anD upon a [[ltit of <!l:rro~ 
in t(Jc Exchequer-Chamber, n @:ranfcript onl1' i{) Cent, 
onn tbe o~iJJtnt1l lR£co~n remaim1 in tr)C King"s Bench; 
anD fo upon a [[ltit of <!Errol returnable in tbe King's 
Bench lJere UpOIl a ]u'OiJment niUen tn t{JC King's Bench 
tn Ireland, ~e t[timfcript fa onl!, fent, anD tI)C olilJinal 
Bcco~tJ temt1tn~ tbcre; ann pet in all tlJefe arnre~, tHl 
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tbe 3lul.lgment be nffirmell, nnn <!ftecutton upon 9ffirmflllC£ of 
tbc ]UllnUlcnt fi}.1U be atuatiJel1 upon tbe o~il1inaf JRecotb; 
tbOU!Jb the o~igtna\ )Reco~n~ remain tuftb the JjunlJe~ be~ 
lotu, tbep cautlot p~OC££l1, but ate fupetrebell, anll tbere~ 
fo~e tbe ltke fiJouliJ be llOlle bp tbefe mtnllfj of Certiorari's: 
Secondly, [[{rita of C!fttO~ in uU Qtaf£s; caU tbe bet}? ~ff of tfje 
([ourt In Jj!Jofnt of lU1)lJmcnt in i'+uefiton~ a~ well in 
<!rare£' 'Wbere tbe ~tanfct1pt onlp JJoe9~ iU; lPbere tbe 
JReco~n it felf; ann tbe 3lungment of tbe ~OUtt being 
quetltonen in l\!>ofnt of lLaw, IDbitb f~ tbe C[~pital ann 
fup~rme 19art of tbeir W>olner, ann it {fanlling inllitTerent 
tn tbe 3lungmel1t of tbe law, lUbetbet Cutl) ]ullgment 
be crroncou£, o~ not, till tbe Came be e~att1in£n in a bigOrt 
(lCoUtt; tbe lLatu tnbicb lo\l~~ not ~bingg to be Done 
in \lain, tum not aUow (!f~ecutfon to be taken upon fucb 
quefiiol1able Jlullgment, tubtcb fo~ ougOt app£at~ map be 
tebetrrD tbe nett Dap; anD fo fucb (!f.recutiolt fet aUile, 
11lbicb wouIn be vacuus & inutiJis Labor, bffine~ the 
([batge of tbe C!f~ecution; anD tbrr£fo~e a Ultft of ~r= 
tO~, tbougb it remobe not tbe 1Reco~n it C~lf, (in tubtcb 
«[aCe it wouln necemlfiJy be a Superfedeas, tbe §ounl1a; 
tton of tbeit nt>~oceebing beloln being taken from tbem) 
is upon berp gOO)) )Rearon in lam a Superfedeas; anti tn 
tbfa Befpect bitTers from an Attaint, wbtch fa mol Super
fedeas; {o~ tbe [tettJiff being {ounDen upon tbe IDatbSl 
duodecim legalium & proborum hominum, tbe law Inin 
aDmit of no );)~erumption agafltft tbe (!t:rutb llf Cucb 
<UertJtH, till it be attuallp fet aline bp Verdict in Attaint, 
lnbiCb if$ tbe Bearon tbe 15~ingfng futb Qttaint onlp, fa 
in tt felf no Superfedeas; fo· tentJet i£' tbe law of tbe 
)Reputation Of tbe 0ubjeff, a~ fo~ no Befpelf to p~erume 
tim perjuren, witbout manifet't @~oof upon tbe i>atbg £If 
a bouble ]lutp; anD fo tenner of fJiJJ JLibertp ann ~~o., 
pertp, as; not to atJmft the Came to be taken from btm, 
upon fo tlfgbt a w>~erult1ptton, flti tbe onlp @lIfnlJ fQ~tb 
tlf a [[lrit of finol is. 
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Andrew Newport's eife. 

I. I N tbiSS (!tafe, tubicb fila1J upon an amgnment of 
a ~o~tgage mane bp Kendal 1659' anll after bp 
nfberfe mean atTignment~ \lenen in Newport, Qf,t~ 
e(uto~ of Secretary Coventry; it tua~ objeHetr, 

FirO:, ~bat it noe~ not appear to at anp ~onel? tua~pafll 
upon tOe o~fginal ~o~tgage, anb tbecefo~e it tuas frau .. 
nulcnt; ann it being fraunulcnt in tOe <!trtaUon, tbough 
Secretary Coventry pain a tJaluable Qtonuneratiol1; pet 
tbi~ lUiU not purge tbe jfrau'll, ann make it goon a«atntf 
tbe IDcfennant., tubo wa~ a J~UtclJaro~ bona fide, ann fOI 
a tJaluable ([onftl1etaUon; non allocatur; fo~ Holt Chief 
Jufrice fain, ~(}e ficft 9@o~tgoge \Ua~ gOO'll between the J;>ar:: 
tles, ann beIng fo, wben tbe firft ~o~tgalJee a1llgns fo~ 
a baIuable QtonfitJecation, tbt£' ta all onc, as if tbe firff 
~o~tga1Je ban been upon a tJaluabJe C[onfinecatiol1, fOI 
now the feconD ~o~t1JalJee ffal1n~ in bt~ Jl!)lac£, anll 
tberefo~e t~ wit bin tbe Provifo of tbe Statute of 27 Eliz. 
cap. 4. That no Mortgage bona fide, and upon good 
Confideration, {hall be impeached by Force of this Act: ; 
but it {hall O:and in fuch Force, as before the Att made; ann 
tf tIJ111 Provifo 'Ooes not ettcnn to tue ([ofr, to what 
([nrc fi)all it ettcnll f Secondly, SIt W.H; ob,£tt£ll, tbnt 
tbe aiTtLY,Il111£nt is not goOIl, it not being upon tbe lanD, 
no~ tue ®o~rgago~ a l~art!', ann toe 9@o~tlJalJe'e neber 
lnan in 19otTetrion; an'll tboUlJIJ toe ficll amJJnment be 
rroon upon tbe l~~erumptioll, tunt tbe ~o~tl!a!Jo~ ttHU1 
'Q:cnant fit [([till, fintl fo bf~ W>o{fcffion tue WoCfctTtol1 of 
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tbe ~o~tgagee ; pet b~ tbe amgnmcnt tbe rom fa be" 
tftminCll, anb tbe g,.?o~tlJago~ 111 not '@:enant at mm to 
tbe fcronll gmgnce ; non allocatur; fo~ tbough be be not 
3l:cl1ant at mm to tIJC ffronll am!Jnce, pet be fa not a 
IDiffetro~, but a 'QCenant at 0uf{eranre; anll if no Dir .. 
feiCin is mane, tbcn no J&igbt ia ncuellell, ann no Diffeifin 
Cfln be tuitbout 0 to~ttous <!fntrp; anti tete tbere tuna no 
tutu f!el1trp; ann tbctcfo~e tbougb be tuafj ~cnallt at 8uf~ 
(france, pet tbe £!3o~tgfl~ee [biS ~ffate not being llcbc(f: 
etJ, anll turnc't1 to n JRt~lJtJ migfJt offign ; tben it tua~ 
objcCfetJ, tbat tbougb tbe ®o~tgogee tuas not bp tbf~ out 
of ~otfemOll, PEt be mtgbt be out of W>otfeffion in tbi~ 
([afe at bia Qfleftion; t1tm be bas matle bia Qflefflon here 
to be out of li!loffeftlon, fo~ be bag b~ougbt an Ejedione 
firmre, anb bp it a'Omita bfmfelf to be out of t90tfeffion, 
fo~ tIje Ejetlment complains of a to~ttoua Entry, ann an 
Ouner ; anll tbts beil1lJ it ~att£r of R£co~n, be is effop" 
pen to fap econtra; non allocatur; fo~ lira per Curiam, 
Olt Ejectment a~ it is in (ommon ll!)~tHfice, ia but a feign: 
CD grtton, to tubfcb tbe Leffol of tbe Wfainttff, tubo i51 
t[Je NitlcipQI @etrgn~ is not a @artp; ann not betng a 
)pattp, tbi5 cannot be gillen in <!Ebinence, as an eftop= 
pri alJainft bim; anti tbercfo~e be cannot mafntntn an 
g etlon fo~ t{Je mean t9~ofits, tnitbout an iHfuol (!fnttp, 
l1ut tbc l£l'fee map; nntl it bas been ruled, tbat tbe 
~~ingil1g of an Ejettment, t~ not rutb an Qfntrp o~ 
<!!Iatm, tnbfcb aJall auofo a Fine and Non-claim fo~ fibe 
iflenra ; nnll os to tbe £lDbjefftoll upon tbe gmgnment, it 
tuas futtbet fain, bp Giles Eyres Jufiice, tfJat \l.11Jen tbe 
~o~tlJagee fo~ bfmfelf, btg ~~etuto~s, gbmintffrato~a 
ann gmgnee~ cobenant~ \tlftb tbe e)9o~tga!Jol, tbat be 
fiJall enjop, an'll take tbe l;!>lolits tm Default of @t1pment~ 
tbe ([obenant being fo~ bi~ amlJn~, tbia tuouln rufe tbe 
tubole ([afe., ann be UJoU be Plefumen ~enant at [[lill to 
nil tbe gffiJJl1a, as well il5 to tbe rita ~o~tgaLll.'e; tbf" 
tuas tuleta upon ~btnel1te at a ~ttal nt ')Dar tn tbttj <tare. 
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The King and Tucker; dervant f5 puis. 

~. T HIS Cltafe babfng nepClll1en mallp Q!:ermfl fn t6e 
. Court, nnn once toe )Rebetfal p~ol1ouncelJ, it 

tuas arguen tbiS 'Qterm bp eerjeant Pemberton fOl toc 
~lail1ti(f in tbe«llttt of Qftro~; ann be tnalleb firft, 
f!tbnt tbe IDmfffion of fecreta fua amputentur in tbe ]lung, 
ment was erronCOlUl ; be Cain, toat it is ~att of toc 
31ungment p~onouncen, ann altnaps tl!)att of tbe {lEtec«. 
tton, ann fomettmea tuitb <lCtueltv, Itbing tbe tl!)artp; anb 
fUCb an <!f~ecution cannot be tnarrnnten, mttoout being 
~att of tbc ]Ullgmcnt ; ann being W>att of tbe 3]utJg:: 
ment, anti OUlitten, it bftfatea tbe tnboIe ]Ullgment; fo~ 
Watt of a ]ungment being omtttetJ, tbe [([lbole fs etto .. 
neoliS ; ann Standford 182. ann aU tbe OUI ')Soaks make 
tbi£i t1Dntt of tbe ]It'ogmcnt; anti tbougb it h1 omitteD, 
3 lnft. ~ 10, 2 II. pet Coke being Qrbicf 1ulIice, mane 
tbiS t9art of tbe JiutTlJment in Owen'S Qrafe, Par. 13 Jac. 
R. B; I Roll, 186. Secondly, '(l!:bat tbe 31nnHfmcnt i5 er~ 
roucous, becaufe contra allegiantia! fux debitum fa omit~ 
ten; tbe ltlbfcb is a material @art of an 31ntJictment fo~ 
at rea Co 11 ; fo~ tnIJere no Allegiance, tbere no Treafon can 
be (ommittetJ, but a fmall allegiance fuffice!5; fo~ if it 
~an comrs bere a~ a jfrienn, attn remainS but an J1)OUt, 
nnb commft~ atreafot1, tbiS if) alJaintl bi~ allegiance, feil. 
rucb local aUelJfancl', tubtCb hl nue, fo~ be babing a ~~o" 
teHto", an alffgtance i£j nue from bfm, fo~ allegtancc 
ilnD Jj!)~otectton ate Relatives, & mutuo fe ponunt & tol
luot; but if a ~an come tete modo guerrino, be be it 
jfrfcnb o~ {lEnemp, tbrre be map not be {nnitten of flttea= 
fan, becaufe tbfS map not be fain contra allegiantire fU<r 
debitum; ann fo~ tbia be citFn tbe Cltafe of Perkin War
beck, put in Calvin'£J <!rafe, 7 Rep. anb Sherley'g ([aCe in 
Dyer 145. tbe 31nt1tffment lUas contra legiantix fu~ debi
tum, tubere be tnatl not a @>ubjeCf of tue )Realm; but 
tbia tuas tempore pads inter Angliam & Franciam, nnll 
fJ£ being bere, jOlt1£n tnitb Englifh laebels; be faiD, tbflt 
tbis i$J a matertal 190rt of tbe 31nnfctment, ann canltot 
be fupplfcll bl' otbrr [[to~b~, no mo~e tban felonice, 

Iii burgla-
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burglariter, &c. ann tbet£fo~e Dominum ruum natllralem 
tuill not fupplp (t, for Dominum fuum naturalem map be 
omitt£ll, ann toe 31nt'lfctment remain ilOOl) ; ann tberefo~e 
il Defect of il flt.bing matcrial cannot be fuppHen bp a 
'<lCbinn tnbf£b mop be omitt£'O, anti pet t[Je 3Jnnictment 
rrmotn goon; be obferbe'O tbat tbe ®miffion of Vi & 
armis' ma£) fo material, tbat befo~e tbe Statute of 37 H. 
8. an ]1l'Oittment ougbt to be quaflJel1 fo~ it, anti an act 
of lSacIiament ma~ l1ccetrat!, to nit! it; ann be fattl, 
tbat tbe [)miffion of contra Iegianti.:e fu~ debitum til 
mo~e material toan of Vi & armis; be tnHffctl upon tbe 
16ool\~ ann w>~ecenentg of 31n'OictmentG, ann t~e ([onfer: 
que nee wbicb mfgbt turue bp a matfatfon from tOrm ; 
tbe mbi£b be fubmttten to tbe czeonfitlcratton of tbe Qtourt, 
ann p~apen n )Rebetfal. 

Levinz econtra: an'O as to tbe firO: <lE~ception, be 
citen fueb a ~ultttune of tSl£cetJentG, robere it tnas 
omttte'O ; ann in Begattl of [ucb a Jaumber of' ~~ec£s 
bentll robere it wag omfttetJ, tbe Q!:ourt wag of ®ptnfon, 
tbat it . tna~ no <lEtro~; ann aG to tbe [econd ~bjettion, 
be fai'O it {g but tbe Q!:onclufion of tbe 31ntJictmcnt b1? 
map of amJtatmtion; anti tI)£ jfact: being politfbelp al:: 
letJgetJ, ann appeating to be arrearon, tbe ~nnictntent 
mitbout fucb CZJ:onclufion fg goon, efpeciaUp it being 
contra naturalem Dominum fuum, & contra obedientiam ; 
anti be etteb Benfl:ed'fj QJ:afe, I Cr. 583. @)ir Harry Vane 
ann Lambert'g QCafe, ann Meifenger'!i ([afe, &c. tnbere 
{ncb QJ:onclufion tna~ omitte'O; & non obftante tbe ~n~ 
btffment goon; ann a~ to Perkin Warbeck'fj Q!:afe, be 
faiD, tbat be neber tua~ n 0ubjett ; ann tberefo~e coulll 
110t be tntltcteO at aU, fo~ bi~ jfact tna~ 110t ~tearon, &c. 
puis. 

I Marwood 
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Marwood and Fenwick. 

3· ~l . HIS was upon a ~otion fo~ ~.tecut{dl1 in Qf" 
jectment upon a lLeaCe fo~ 6ftp t@ears, ff A. B. 

UHlH fo IOI1{J libe, ann a [ter'Oict fo~ tbe @Iafntitf ttnent)! 
if3eara ago; ann now tbep mOben that be might babe Olt 
Habere facias poffeffionem, witbout 19~ejtl'OiCe 0: Dfr· 
pleafure of the ([OUtt; A. B. being pet fibing', ann tbe 
JLeafe not e~piren ; ann (bat tbep 11)oul'O not be put to a 
Scire. facias, tlJlS betna fo~ the lLann, as it is Cafn fn 
tbe ClCafe of Okey anti Viccars, Sid. 351. Holt Chief Ju
nice faitl, that be tuns not in Q!:ourt lUbell tbe ClCaCe tit 
Siderfin tno~ rulen; but be beltt that tbe @tatute of 
Wen. 2. ettenilS onlp to perfonal Qfftons, anti that an 
(!fjectment is a mt~'n gfffolt, anti in the JLtealtp, a~ to the 
lRecollerp of the lLan'O ; anti tberefo~e be remitteD it to 
tOe t:>attp, to take ~.tecutiol1 as be tlJouln be atibife1J; 
ann be 'bin not agtee cleatl!' with Siderfin tn the ([afe 
ubolJe. 

Talbot and Tipper. 

4· J' N Ejectment tbe Q!:aCe wag,@)frJohnFortefcue 
[eifeO in Jrcr, b!, lLeafe anb lRelcofe, fettles tbe lLantis 

in efludfton, to tOe m:re of lJimfeIf fo~ lLife~ anti toen 
to -m:rufic£G fOl .IDtnetp,nine ~eorg, if A. B. fiJall fo long 
Hbe upon fucb (trulh;, &c. aG fJ£ fiJall Direct, anO artet 
to tbe firff t5>on of J. F. &c. tnttb l~o1.t1er to make JLfnre~, 
tntt() fr'inc ol tuitbout jfine, and rend ring fuch Rents 
and Services, as he {baH think fit ; after tbir; be bp ano~ 
tOft i!)eeb DeclarefJ tOe ~tltfig of tbe m:erm, anti after 
tbf~ l)e makes a LeaCe tnttbout tel1'O~fng Rent to Talbot, 
mbo tuaa tbe JLelfo~ of tlJe @lnintitf. ~o tbfr; tUlO £Db~ 
leaton~ mere mane; Firfr, ~but [)c f)ObiltlJ Declaren tbe 
fB:tuff of tbe (term fOl l\!)J!'ment of bis Debts, toe 
<!Eftilte hl bounD l1p it, ann (Je ma!, not creCllte bi51}!lotuet 
to make 1L£0[£{; aftet; non allocatur; fOl tIJe ~erm tuiU) 
olhJtl1an~ rubJeff to tbe Jj)o\tler, befnlJ containeD in tlJe 
fame DeeD; ann be bnbinlJ e~e(llt£tI iJia t.!loUler, t(je 
JLfufcJJ "r~ PlerelJent to tbe t!C£tm, rUt'b controul ft. Se-

Iii '2 (ondly, 
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condly, jlt \t!a~ objeffen, tbnt bcre 110 )Rent wag te~ 
f£t\)£11 upon tbe )Lcafe, ann Come Rent ought to be tc .. 
fctucn ; ann there not being an!" b($ ~olDet ifj not wcll 
e~e(ut£n; non allocatur; faa it being to reCetbe fucb 
Bent, ag be UJaU tbink fit, anb be bauing tbOUlJlJt fit to 
refrrbc Ita Rent, tbtg aJall not auoU, tbe qf~ecutton of 
tbe l~ower, ann efpeciaup be not bau{nlJ fatn ruch year]y 
Rent; fo tbat a W>epper:QrolU teCctuelJ, papable foat!' 
,~eatg after, ban been fufficient; ann tber£fo~e fuel) 
~attet llJoU!1) not be regarllcl1 as a Qtaufe fufficfent to 
nuottl tI)e teare, wbere be ban mane tt fttbject to a ~ruft 
to pap' tbe )Rcllt£J, ltTue5 ann ~1ofitg, to rucb JetrO" 011 
he t1)all bircH; ann Co tbe Court tuletl ann birecten tbe 
liut!' to fintl fo~ tbe @Iatntitf. 

'The King and Buggs. 

5'IN an 3!nl1fffment upon tbe Statute of 2 Phil. & Mar. 
cap. II. fOl uling tue 'i:ranc of a Dyer an'll a Wea

ver, fJC not befng a Clothworker; ann a fpCCio( tI!rrniff 
IDiU, founn., in tnbfcl) tbe lIut!' founn tbnt toe iDefentJant 
was a Maker of Stuff; anti if thi~ tuafJ a Cloth worker 
within the Statute, wa£; tue iluetlfon; it tuaa objetten 
tbnt ue \1.1a~ not a Cloth worker mftbfn tbe @Jtntutc, be= 
titllfe Stuff i5 maDe bp [[1001 ol'oeretJ tn anotfJ£t ~iln= 
net; an'll tbe artificers boue niberfe iDeltominatton~, anll 
are of bitferent ~ompanie£f, anti fo not lDitlJtlt tbe let. 
ter of tue @tatute; ann not befng tnitblti tue !Letter, 
tue ([OUtt tum not etpounn tbem to be \tIltbfn tbe 3111= 
tent j Hnn tbe Q!afe of Hobs ann Young wa~ etten to be 
DtJiutlgctl bere, UpOIl a fpetial ([tertritt, wbere tt tuag 
founn tbat Young not bauing Cetucn a~ on tlpPlenttce, 
retainen a ~affer·mo~kman, anb biuerfe ~etbnnt~ un= 
11et bim, wuo ban ferlletJ as gpp~enttce~ to tbe 'QCcatte of 
<[Iotbwo~king, anb tbat be emplope'D toem ann pain tbem, 
ann tbe 19~oftt ann 1L0f£f mas Young'g; ann tbou!Jb beee 
tbe Jl!lerfons emplop'cn ban aU feruen OfJ ~pp~entiCl?5, fa 
tlJilt tue Qtlotbg wete arttftctaUp anti well matle; pet 
Young tbe 19~1ncipal not balling ferbetl as an app~cl1ti.cr, 
anll tbe t9~ofit ann ILon:; being bt~. tbi~ tua~ anjuncren an 
<!tlinlJ of tbe '(!Crane of a <!l:lotbtcr contra the Statute of 
5 EJiz. aCCOll1tl1lJ to tbe lLettet of tbe get, tbougfJ It 

2 .no!' 
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map be toat toe 3lnUnt of toe act, tun~ well enougb fUI: 
filIen; anD fo in the p~illcipal ([are tOe ~aking of ~tuff 
bet"!J totallp nitfercnt ftom QCloto, ann toe [[(001 comb'o 
nnn o~nct'n tn nnotbet ~ann£r, fl @)tl1ff,mal\et cannot be 
tnttbtn tbe lLetter of tlje a~; nnn not being \UltOm toe 
fLetter, tt moll not be nnJu'Og£tJ 1Uitbhl tbe ~ntent, fo~ 
tuis \UoulD be to rennet tue ILntn ufelef~ ; nnO bp tbe fame 
L'\££1fol1, tbilt n ~tuff=milker uJan be \rItt(j{n t[je ]ntent, 
trlbcn tue [a1o~i.lg 'DO not tuarttlllt it, a ~tocktng.[[(efl:: 
bet map be tnitbtll tue Jjl1tent airo, oltn fa no S5ltOP put 
to ft. 

gon tbe otber ~fne it lUas fai'D, Firfr, 'flbl1t tbep are 
not founn to be tnttIJill t{Je act; Secondly, Qrbe Jln'Dict:: 
ment tl1ll6 not goon; ann Thirdly, ]t tuag coram non 
judice Firfl:, t~ e· foiO, toe ClClilu[e p~ccenent toat, upon 
IDbtClj toe jlnntctment is founneD, fopS, That no .Wool
len VVeaver, or one exercifing rhe Feat or Myftery of 
Weaving, {hall hold above two Woollen Looms; ann 
tb£11 (OOlCg tIje ([Inure upon mbtcb, &c. That no Perron 
which {hall ufe the Feat or Myfiery of a Weaver, ann not 
QrIOU).ntliktng, {hall during the Time, that he {ball ufe 
the Feat or Myfiery of a Weaver, exercife the Myfiery 
of a Dyer., NC. fo tOat tbe @)tatute in tbf£i l\:>(ltt tg !Jc:: 
neral, ann not rctlrntncn to a [[{caber of [[tOOUen (I~ 
IUnEn, ann ssilk, ntlD betulJ !Jeneral, tbe ce~~lOfition ougot 
to be mane tp tbe p~ccencnt <Zr:laufe; toe 11lbfcl) rapa, or 
Woollen Weaver, fo tlJitt if tl)e @)enfe be general ac~ 
co~'O{n!J to tbe laff aJ:lnufe, toen n ~tlk,meober o~ titten~ 
[Qleabrt fa tuitbitt Uje att, OS well 09 n moollen [[leaucr; 
but if a Ulcabct Ulan be token to be a Woollen VVeaver, ac:: 
(o~ning to tlje p~e(e'Del1t <flauCe, tbcn [ueb WooHen Weaner 
tum (omp~elJel1n a €5>tutf,iUnker, tubfcb I!) cOmpolllllJ£n of 
[alool, flun fo tbe VefentJant tuill be tnttlJln tbc ')Benefit 
of tl)e ~tntutc; nnn tfJerefo~e quacunque via data, it 
rum be fD~ toe Drfcnnant. Secondly, '<tbe ]ntJlctment 
is not aooiJ, bectlufe it {£S n private Act, anti not {hewn 
in tue ]nnmment ; ann tbouglJ it be found tn tue fpee-tal 
C1l€ttlHt, it f~ not fufficient ; tbe tubieb tbe Court aJJrcel.l, 
if it blln been n p~{tlate Sltt ; but tbotl!J(J tbiS rOl1eern~ a 
portieulflt ([otl13', ann tberefolc i~ p~i\)nte in its .fflatutf, 
pet tbe jfo~feitUte being to tbe King, anti fo tbe King can
cerneo, tlJi!) fJa~ mane it a publick Ad:; anO aa to U)e 
third Objection, tu,lt it ttHl~ coram non judice, it being bc= 

fo?c 
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fOle 31ufficcg of tbe t\t)eace ; tbe Court beltl tbi~ a {hong 
Objection, anti inclineD ffroll\Jf!1 alfo, tbat 4Stuff,malting' 
ig Qrlotb,making within the Statute, a"1) @>tuffa are 
wftbin tbe Slct of Alnage, ann ~tocltingfj alfo; anll an!, 
®arm£tlt~ mane of [[lool feem to be fa too. Curia 
advifare vult. ~ 

Reeve and Long. 

6. ERR 0 R upon a 31ub\Jment in Ejectment tn C. B . 
..J wberi it was founn upon a fpectal <Uertlitt, tbat 

John Long being feffen of tbe lLanng fn mueftioll, ne~ 
mfen tbem to Richard Long, @lOll ann JJ)ef1 of Henry 
big 'l5~otbee fo~ life, ann tben to bla Bra ~Ol1 in ~ail 
~ale, ann fo to aU big @)onl1; ann fo~ Default of Curb 
1mu~, to Thomas, feconn '15~otbfr of tbe IDebifol fOl bh') 
ILiff, anti after to bi~ fira @)on in ~ail ~alf, ann fa to 
fJiS otfiee @>om~ tn tbe fame ~attner ; ann fo~ Default of 
fucb ~ffue, to tliberfe otbers tn tbe fame ~ann£r ; tt i~ 
founn tfjat at tbe flrime of tf1£ mm anb Deatb of tbe 
Debifo~, tbat Richard wag finBle, anb that after be mar" 
riel), aU1) bien witfjout 31ffue, big ~ltfe being enfeint; 
anll tbat fit ~ontbs after btg Deatb, tlJe lUna nellUerelJ 
of a 0011; ann if tbts @tOll ll)all take an~ (!Effate, anb 
tJebeff tbe (!fftate fettlcn in Thomas, upon tbe Deatb of 
1\.ichard ttJitbout 31filte, wag tIle Quefiion. 

Jit \lJa~ infiffeb tbat it llJan be goon bp map of execu
Itory Devi[e, ann mucb ttJaa fafO of tt)!? 3lntent of the 
'arefiato~, that the QI;ftate lljan go fn tiH~ f13ale lLim~; onn 
tlJe Ql:afe of Bates anti Ammos fn C. B. about 15 Car. 2. 

tuoa eften, \tfjere trJe i)ebife tna~, tOot .'\.. B. fiNn tillte 
tbe 9itfueg anD ~lofit5 fo~ fifteen !?Cllt)3, nifl one 
of bi6 <[oulin Ammos'a IDnunI)terfJ mart!, il Norton, 
flnb then to fuel) [)augf)t£t nun bet !]Jefrs; nnn if none 
of the Dau\Jbtcr9 marrp a Norton, torn to J. 5. ann ()is; 
Jpeit£t; thhl \1HH; rttlen an etc(Uto~p [)ebife, finn tfJilt 
t{Je jfee ttH19 tn tbe Interim in J. S. but ml)en one of tf)e 
IDnugbtera martfet1 a Norton, tbe ]nteteff of A. B. 
(eafeD, ann t[JC ttJbole <li:ftflte brrra fn tbe IDuul1fJtet, «un 
man!, oU]er 4!afes; of etecutOlP IDebifr£t were cHen ; non 
allocatur; fOl firft, tbtfJ t~ DlrEctl!, contrnrp tJ Archer'~ 

4 ~n~ 
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<!tafe, I Rep. ro~ tbe particular ~llatc befng betermfnclY, 
befo~e tbe Qtonttngenc!, bappenen, tOe Remainner heber 
couln attacb, ann it is necelfarflp a Remainder, ann not 
an executory Devife, ro~ it neber alan be contltuen an 
erecutou? Debtfe, but for Neceffity, tubere tOere f~ not 
anp particular <!Effate to fuppo~t it; fo~ tub ere tbere ia a 
patticular <!Etlate fufficient to rUPPolt it, tbere it tum be 
a Remainner, anti not an erecutolP Debtre ; ann Pember
ton fatn, ~tna ~btngs; are necelforp to an e~ecuto~!, iDe:: 
btfe, firer, ~bat it be aftet a .tree. Secondly, fil:bat it be 
upon a <!tonnttion, ann it rna!, not be an etecuto~!, Dc:: 
bife but lUOece tbefe two 'Ql:btngs can CUt ; ann fo~ tbia be 
cttell tbe <!tare of Purefoy anll Rogers, 2 Saund. J 80. 
gnn tbe 31ungmcnt mag affirmell per totam Curiam upon 
tbe fleft argument, witbout an!, Difficultp; anti after it 
lDa~ reverfed in the Houfe of Peers. 

k N. B. Memorandum, 31n a lrtal at 13ar fn Andrew 
Newport's; (!Cafe, devant, p. 42 3. a <!top!, of tbe ')6ook at Doc
tors Commons tua~ p~ot1Ucen tn <!Ebtnence, to P!Obe fucb a 
one to be Qfrecuto~; it tuaf,; objeffell tbat it tna~ no ~bf" 
nence, becaufe ft tuag but a (!Cop!, of a <!top!" anll tbe ')Book 
ougbt to be Plonucetl., O! tbe rom tuftb tbe ~!obate, o~ 
a ([OPP of tfJe Th>~obate; non allocatur; fo~ per Curiam, 
it bein~ a [alill of cg;ootJ~, tbe aCt of tbe (!tourt t~ tbe 
IDliginaf, ann tbe [[lUI if,; p~oben bl' tbe Qff of toe QI:ourt, 
befole tbat it is unner tbe @>eal tuitb toe W>lobate, anD 
fo it C!I:op!, of tbc act of tbe <!tourt fg fuffictent; but if 
it \Dafj a [([(til fo! lLanns, tbere a <!top!, wouln not be 
ruffictent; but tbel' ougot to babe tbe ~l1tr!" ftJlll book 
it (elf tOete; per Holt Chief Juftice. 

Sir 
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Sir Richard Verney's Cqfe in the Houfe of 
Peers. 

,. SIR Richard Verney babiltg p~eretteb bf~ Jj>etitfon 
of Right to the King, fOl il Writ to be fummonetl 

to Parliament) lJp tbe (title of lLo~n Brook as a 'l6aron; 
tbh1 \l)llZ referren bp toe King to tbe Haufe of Peers, anti 
fbe '(title of toe W'ctittoner coming tbhl Dap to be argueD 
b£fo~e tlJe Lords, toe QI:ounfei of tbe ~etitfoner., fcil. 
Powi:; Jill'! Northey, babfng argu£b it befo~e, toe Attorney 
General on tbe ~ebalf of tbe King openeb bf~ QI:afe upon 
tbf li!>£tltiolt, tubtcb tuns tbuG. Robert Willoughby tuas 
fmntnoneb bp Writ to J;larlfament, fJp tbe ~ttle of .lLo~n 
Brook, in UJe '\time of H. 7. be ban· ~lfue Robert, tnba 
bun 3anIe Edward, tubo bail jJtrue to~ee [)augbtet~; nua 
(if toe Daugbtet~ 'Oleb Witbout 3llfue ; Elizabeth wag mat" 
rieb to @lr Foulk GreviJ, anb be bab 3lffue @>ir Foulk 
Grevil anb Robert; ~it Foulk Grevil bOb 3itrue Foulk 
Grevil anb Margaret; Foulk GrevH lDa~ (reaUn lLo~tJ 
Brook of Beauchamp'~ QI:outt, tuitb Buuainbet to Ro
bert Grevil bt~ <lrouHn, anti biell tuitbout lffitc; Marga
ret tuas marrteb to §Sit Richard Verney, \lJ(JO bab 3lffue 
@)ft Grevil Verney, mIJo ban ]ffue Grevil Verney, anti 
Richard tue 1getitfonct: Grevll bab 1tftle 0it Grevil, 
tuba bien an ]infant, ballfltlJ ]ffue William, mbo ilien an 
jinfnllt wftIJout ]ffue ; upon mutcb tue Petitioner p~efert!11 
big 10ctftiol1 a9 Il)etr of Margaret, wIJO tuEl~ (ole f1)efr to 
Elizabeth ILrrop GreviI, wbo wall Il)eft of ~ir Robert 
Willoughby, rummoneb fJp tbe '(!!;itle of lLo~n Brook, in 
tOe 1!Cfme of Hen. 7. bp Writ to ll!>arlfament; [anb tbe 
IDirefffon of tue Writ lUag Roberto Willougbby de Brook 
Chevalier] non confrat, if U)£ firfr Lord WiIIougbby ban 
fot in lSarHamcllt, o~ no, tucre not being anp 3)t1urnal 
of tue t~oure of tbat (i!inte; but Robert bb.1 @>OI1, aa ap" 
peareb bp tbe 3l0urlHlla, \1Ja~ fummOlleb bp tue ~itle of 
.lLo~'O Brook, in tue '(time of Hen, 8 .... ~ann fat bp [(fttue 
of tbf~ [[ltft of ~ummon~ ; anb fo tuf£' befn\J a Baro
ny in jfee, aub Margaret being toe f1)eft to tbifl Barony, 
ann tbe J;>etitionet Jl)eft at LaW to Margaret ; tbiS \lla~ 
btS ~itle. 

I ~De 
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~be gtto~l1e!, nin not ncnp the atitle as tuau aliengclJ 
in tbe U:>etition, fcil. tbat Margaret tung {pett at !Law to 
Robert tOe firll ILO~ll Willoughby, anll tbat tbe J;)ett., 
tioner wag '!Jetr ot LalU to Margaret; but be infiftetJ, 
tOat {Je ta not entitleD to tbiS Barony; ann be fain it 
ltmg to be conftneren, bow tbe )L,atn wng taken tn tbe 
tttme of Hen. 7. as to ')Baronies bp Writ, tuben tbt£s 
')Baronp tua~ createn; ann fo~ tbe better dtntJertlanDfng 
of tbiS, be ntbtoetJ ')Baronies, n~ Selden bas none, tnta 
tb~ee t9ctiol)S of ~ime, feil. from tbe qctme of WiI1iam 
the Fir([, \)ulgatIp callen tbe Conqueror, to tbe ~foole 
of tbe !Reign of King John: Secondly, Itom tbe ~fn~ 
ble of tbe Reign of King John, to tbe ~innlc of tbe 
}Refgn of Rich. 2. ann Thirdly, jfrom tbe 9}3toOIe of tbe 
)Reign of Rich. :2. to this ~tme. ,JF'rom tbe '@:fme ot 
Wi]!. r. till tbe lRetgl1 of King John, 'l5aronS wcre bp 
Tenure, but in tbe €tme of King John tf}ep Were fum
moneO bp Writ; anll tbougb it t~ fain bp ,~it Edward 
Coke, I Infl:. 9 & 16. tbut ()e lUbo is fmnmonen b1? Writ 
bas an ]nbetitnnce tn big Barony; ann If tOere are no 
al0ltlG of Limitation. tbat tbi~ f.a a jfee ; pet be fatn 
tbat tbtg was but bra i'ptntolt, ann be noes not ctte an!, 
gutbo~ttp fo~ it, anti be lf5 encountren in tbts }}Dofot bp 
Prinn, in big a!reatife caUen, A Plea for the J urifdia:ion 
of the Houre of Peers; anti hp Elling, ann a Book fain 
to be tn~ote bp Juftice Dodderidge, tubo agree.a tnitb 
Prinn ; an'll be fain tbat in tbis «:fme, fometfme~ tOe 
§atl)et tua.a fummoneo, nnn not tbe ~on; anO 01[0 tOo' 
tt tua.a a 1Baronp in jfec, pet tbe DaulJ[)ter tuaa not 111-
fJet'tablc~ but tbe '!Jeit ~ale of tbe jfamilp; anll ins 
Hanten itt otuetfe ~afe~; anll tlJOUBb tbep tuete fummon t 

en bp Writ from tbe ~tU1e of King John, to tbe ~inOle 
of tOe JB.etgn of Rich. 2. pet tbett ~ttIe was bp Tenure, 
11110 tbcp were 13111:0"6 bp Tenure, anO tbe Writ tuaa ge~ 
neral witbout an!, [[tolng of "tlAmftattolt, in tbe fame 
~armet tl£) at tl)iG Da!', wbere tI)e [[{tit i~ rent to 
1:3nroJi{j neaten bp Patent, tbe (HUrtt ig tbe fame Ila toe 
oIll [[{rita, bp Wbfcb ']3aron~ are crentro, anO in tbe 
one o~ tbe otbcr no ®entton is mane of an~ Qtontinutlnce, 
but it feems to be onlp petrollal ; ann Ije £tltO, tbat if a 
'l6iitoup in jfee be nefcennible to a iDilugl)ter, toat tben 
tbe l!>uabilu'O map be Tenant by the Curtefy, O~ tbe King 
IlI f!Jbt rUminOn btm bp Writ, tbe [[1010~ of lUf]tcb wouin 
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be tbe fame a~ bete; ann if be llJall babe 3ltrue bp nn!, 
litber [[lIfe, tbhl ]ffue might claim a 1l3aron~ tn lee, ann 
tbe J!tfue of tbe fiell [[life Ukct1life, the ~onrequence of 
tlll)lC(] bc fubmitteD to their ~onfineration, fo~ tbe mo~n~ 
\l1bfcb fummon the ~emmt bp t[Je ~urterp, wOllin be tbe 
fome as in other QI:afes; anti therefolc be fain tbat the 
"Jlaw IDouln not gibe tbe 15arollV to a Daugbter, but it 
IlJilll nefcenn to tlJc {pelt ~ale, who can no tbe @erbice 
reqUiteD bp tbe [[1tit, fo~ UJe @)et\J{ce requiteD is, to come 
and confult and advife with the King, which i$ a perfo~ 
nal @lctbire, the whicf) a [[loman (unnot perfo~m; ann 
tb£refo~e tbe lLam WIll not permit tbe 'l5aronp [tnbiCh f~ 
£teatED to pctfolm fucl) @)£tbice] to tJefcenlJ to a [[1os 
man, Inbo cannot perfo~m it; ann thetefo~e be fain that 
in nfbrtfe (['afefJ, lUbere the 15oto"p befcennen to one 
Daughter only, pet tbe lPeir ®ale of a collateral JLfne 
{Ja'O been fummonrD, ann the IDaugbter thougb fiJe peti· 
tioneD, was not aDmitteb to the 'QL:ttIe; llnb fO~ tbt~ Oe 
inftmlceb in the ([afe of Edward NeviL. wbo mattie'O Eli
zabeth, tbe Daughtet of William'maron Latimer, wbfcb 
11109 a 'maton)? in JF'ee, nnb bab lJlfue Elizabeth anD John; 
John 'Oien tnttbout 1lfue, Elizabeth was fJ,Jeft to tbe 
13arollp, ann marrieD to @)ft Jobn Willoughby, tuba 
fJan 3ltfue 111.' bet Robert Willoughby, \Dbo tuaa created 
Lord Brook; but upon the Death of John Nevil witbout 
]ffue in 10 Hen. 6. George a collateral iP£it was fum, 
monen to ~arliamel1t; anll tboUlJb in tbe 'Qrime of 
Hen. 7. SIr Robert 4VilIoughby petitioneD fo~ it, pet 
tbe Nevils tnete (ontinuallp fUmmoneD, till latlure of 
3ltfue, tn 'Qrtmc about 23 Eliz. wben it befcen'Oen to fout 
iDaunbtets, ann tbf)? are neab witbout 3ltrue; tbe fecond 
Inftance was in the <!taCe of the ')Oaronp of Bergaveon y, 
tulJ1Cb fa a 13aronp in JF'ec, anb tnbfcb ought to babe tu:=: 
cefcfn'Oc'O to Mary, onlp Daughter anD iPeit ta Henry; 
but primo Jacobi, Edward of a collateral lLine lUas rum" 
mone'O, anll it ba~ contll1ueb in tbis 15~ancb ta tbl5 Dop ; 
tlJe third lJntlance tna~ in tbe ([afe of the ')Batonp of 
Clifford, wbtcb tua~ an antient 16arol1p in Ife: Henry 
Clifford in tbe 'ij[:ime of Hen. 8. was createD Earl of 
Cumberland, ann ban llTue Henry, tuba Dlen 1560. lea. 
bing 3llfue George anb Francis; George died A. D. 1605. 
leabing 3ltfue Anne big only fDaugbter ann IPcit; pet tbe 
'l5aton~ bib 110t Oefcen'O to ber, but to tbe 00n anO 
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l1>eir of Francis, anD continueD tn tbt~ 15~{1ttcb ttU .faHure 
of 3!lfue ~ale ; anti if . it be fo tit tbe czrafe of an only 
iDaugUter ann llJeit, ann tbe JLatu tuUG takcn fa to be in 
the ~tme befo~e ann after tbe ~ummonG of @)ir Ro-
bert Willoughby, a fortiori it wouIn be fo in tIJe czrafe 
of a Defcent to many Dilugbter~, as tua~ here; fo~ 
Edward tbe eon of @lie Robert Willoughby, feeonn 
JL,olD Brook, fJan 3]ffue th~ee Daugbter~, ono Dietl in tbe 
llAfe of bis jfatber; upon tulJiCb at the iDcatb of bts 
.fatber Robert, tbe 15aronp, if it lleftenOetl, ouglJt to De. 
fcenD to tbe tlJ~ee Daugbters of Ed ward; but tbt~ couln 
not be, fo~ all tbe [)augbtet~ are but one llJefr to theit 
anceffol, attD eacb of tbem fG aG tueU entftfetr, 011 tbe 
otbcr ; anll tberefo~e it baG been altuo~s taken fn fueb 
<!Cafe, tbat tbe 13aronp is in tbe Crown; anll fo it tuo£; 
rUleD -in the czrafe of tbe Earl of Oxford, repo~tell bl? 
J,9nes, tubere it is foiD tbat tbe 13aronp being entire., ann 
tnntbifibIe, it map not DefcenD, but iG til tbe Difporal of 
tbe King; anll tn anotbcr ~Iacc of tbis Book, it t~ faill, 
that the King migbt grant it aa be pleafetJ, anll tbe Haufe 
of Peers agreell 'Witb tbe Judges in tbi£; ~otnt, ann maDe 
tbetr JRepo~t attO~Dingl!, ; ann be fatn, tbat if tDfg ne~ 
rcenns, anll no one can claim it, it ia fucb a Iltinn of 3]1t, 
~erftante, a~ be ban ueber feen: "l6ut it ia objetted on 
tIJe otbet ~iDe, t1Jat it is fufpenlle'O During tbe JLfuea of 
tbe tblee @)1ller~, anD ruben the tlUO are llea11 wltbout 
3lffuc, tl)£" it f~ reuibeD ; but be faiD, tubcnllJaU it be tel< 
bibeD r it bag been 170 l?eat~ fince tbat an~ one bas 
cfalmen it; anti if ltO ~inte be ltmiteD., tbtg lUm be to 
atlmtt all tIJe 0111 ~itlc~, tOat all!, ~an can finn fince tbe 
fittme of \ViIl. I. fo~ ercept tbe Lords tutu limit tlJcm, 
De DiD not knolU, lUbat fiCime tbere ougfJt to be of Limi-
tation tn furb a CZJ:aCe; attD be fain tbat tbete \uo~ a 
flUme lUbell tbig mfgbt babe been (faimetl, if tbe Jfamilp 
baD tbou~r;t it to bnbc been a Bigbt in them ; fo~ ~fr 
Foulk Grevil, ann Foulk Grevil bt!1 §Son, might babe 
claimeD it; but tb~ ~on tuarnen it, ann ercepten of a 
nelU flCttle; ann in tbe W~eamble of bis antle, it fG te= 
ettell, tOat be lUag llefcclltJell from tOe anttent Il)OUre of 
\\'illoughby anD Beauchamp; fo be took mottte of biS 
~eniJJtee, but 'OiD not claim this 113Ilton~, but UJIl~ cre .. 
ated Baron Brook of Beauchamp, wbich is a platn 1nDt .. 
cntt~n) tbilt be 'Oto not tbink it a JaiJJbt in bim, fo~ tbrn 
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be tuoultJ batlebeen rello~cn tobiil mo~e anttent QIttfe, 
wbtcb wnf3 mo~e eti~fble; frOlll wbicfJ be tnferren, tbat 
it lUaa bta 3lutl,gment, tbat be ban not anp lRigbt to tbis 
13aron!'; alllJ tbete babtl1lJ b'C£11 fo IOl1g an 31l1terbal of 
~ime, tiler!' (lCbtttlJ tball be ,p~e(umen agafl1ft tbf Btgbt; 
fo~ if tbere lUaa anp JLUgbt, it hl to be p~rumctl, toat tn 
fo great t1 fLcllgtb of ~tm£, fome of tbe anceffo~Sl wouln 
babe clafmetl it, &C. 

Powis anll Northey econtra: anti Powis fatll, tbat aU 
tbat ~~. Attor,neyball fatll tn tb£ fitff ~att of bia grgu# 
ment is, tfJat tbere were 1)aronfes bp Tenure, tbe tuoitb 
ia lUftoout DtCpute; ann be alro (aiD tbat tuitbout mue~ 
ft:ion torre lUcre 15arona neaten b!, Writ, atttl tubere tbe 
Matoer anti tbe ~on babe been fummoneb, it ban a!lrops 
been taken, tbat tbts lUaa a ')Saronp in .vee, aCCo~b(nlJ 
to tbe I)ptnton of Coke, anti aU Jit)~eCtDel1ts, anti Con" 
Hant dtfage ; anb be inftancetl in tbe i5aronte~ of Aber
gavenny, Andley, Fitzwater, Morley, Ferrers, North and 
Grey, Paget ann Wharton, lUbtcb nte 13aronies tn J'fee, 
anll derived from Females, ann toe Lords at in tbe fPoufe 
tn tbta Bigot to tbfa Dap; anb a great JElumber tbere 
ate, tubicb ate inclulletJ in higher Titles, nnn tireD ann 
tnfopeb at tOia IDap; anti tberefole tbe S)pfnion of ~TJ1n. 
Prinn lUoulb not be of lRigIJt olJatnfi Coke, tubo waa tOe 
moll Icarneb ~an in bis J.I!llofeffion of ~is (lime, anti of 
great Jaame ann ReputatIon at tbta Dap, anb bab beflt 
Attorney General,. ann wbo ounbt to be p~erltmen to un" 
bertlantl toefe ~attftS; ann fo at tofa a!ime tbe law 
til certain anti fettlen witbout ID.uefiion in tbi~ Wofnt, 
tbougb oeretofo~e toere ball been <Uarfet!' of W'lt1Cftce ann 
flj).ptnfoltS ; ann tOet£fo~t', I Inft. 165. wbere tOrre ts but 
an only Daughter, a '!SaroH!, in .vee nefcenDS to ber, as 
well nil to n ~on ; fo~ tOrte ia no 31ncertailltp, 81l tbrte 
is \Ubere tbece are many Daugbters, tbe trbtcb are aU 
but one Heir; ann tberefo~e Itl fuef) <!taCe tbe 13aronv, 
a~ oaa been faitl, ill ttt tbe IDffpofition of tOe King, 
fcil. be map tie clare, lUofcb of toe Dauabtets fi)all babe 
it, but toe King cantlot gibe it to a etral1ger out of tbe 
Jfamilp; but becaufe toat tbe ')5aron!, is) entire ann il1Dt~ 
btrable, ann many Daughters together cannot babe it, 
tbe King rna!, in fucb <!taCe Declare tOat one of tOe iDaunb~ 
tetsJfiJall babe it, o~ fuffet it to remain in Slurpence at 
bf~ ~lfarUte; anti tbf~ its aU tbat its meant bp tue Judges 
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in tbe ([are of tbe Earl of Oxford; but tubfn aU tbe 
DauiJbters are bean without 3ltrue but one, fo tbat tbe 
]ncetta{llt~ in fucb (!tafe is taken atua~, tbe @)ufpentlon 
(cafes;, ann tbc Heir of Cucb Daugbtet ougbt to en;o~ 
it, without any Declaration of the King, a11 ban been bone 
tn tbe ~ares of tbe tlncellol of tbe Duke of Bolton, fo~ 
tlJc ')Baron!, of @)t. John, ann fOl tbe 15atot1p of Clif~ 
ford, ann rulen aCto~t1fnllIp bp tbe Peers tn 1691. fol' tbe 
13atonp of Rofs, fOl tbe 13aroll!, of Ogle, anti fo~ tbe 
'J5atol1!' of Conyers, ann tbe ')Baton!' of Vipont; afl 
tnI)icb bab nefcennetJ to many Daugbters; aub after tbe 
IDeatb of oU but one of tbem, babe been cnJopen bp tbe 
31ffile of rucb ~iffer, as of iRtgbt, lUttbout an!, iDechl~ 
ratton from tbe King; all lllf]iCi) J;)~ecebentS Plobt, tbat 
tbe 'l6arol1p tubttb tJefcenns upon ttuo ol mOle Daugb" 
tets, is not extinguHbed, but only fufpended; fOl if it 
be etttnguitben, tben tbete ougbt fO be a new ~teation, 
anb w>~ecenencp ought to be acco~'OtnlJl!,; but in tbeft 
Cltare~ tlJe~ ate in, tn theft Ol1ttent RilJbt, anti tbep babe 
ban w>~ecenence acco~ning to tbat Bigbt, [ann tbat tbe 
13atoltp f~ not ettinlf, Vide 9 Rep. the Cafe of the Ab-:
bot de Strata Marcella, tbougbnot etten bp tbe Cltounfel.] 
gnn as to tbe Non-claim it tua~ faiD., t~at flp tbe Com
mon Law, tbere tuas not an!, ~tme of limitation, a1l 
to !Lantis; but tbt~ ia teme'OietJ bp Statute; but it nebet 
11m!) fain. tbat anp @>tatute e~telt'beb to a 'liaton!', 'tbbtcf) 
i!) a §;lame of iDfllllft!' 81111eteb to tbe ~etfon, ann mop 
I1~Jt be aHellen, rUttenlJ~en, O~ fttingutaJen; anD there. 
fo~e if it milp not be fmcren bp .Fine, Ol .rutrenn~eb, bh.1 
JtlegIigence ol eDmiffioll cannot butt bim, iHl ft 'XSiffJop bp 
nUl mou,(tatm map not p~ejunice bes ~uccetfo~; ann alfa 
a '1l3UCOI1P map not be futte1tl.l~eb l1p tbe g,cceptallce of a 
new ~ttle, 110 mo~e tban an IDffice ; anti 119 to tbe ([are 
of the ')Baton!' of Latimer Oe fain, that tbf~ ougbt to be 
PleCumel.l to be n ')Baronp bp Tenure, ann tbe lLano coming 
to tbe collateral Il)ett, tbe ')Satonp attenlleb it ; anD as 
to the Non·claim b!, tbe p~efellt jfamffp, tlJf!) mag ercufeD 
bp tue 1ntertJal of l\3iltltaments;, in tbe firilllc of Charles 
the Fir!t, anll bp ~ino~ftfes; after. ~nb Northey fatn, 
tbat tue ILn\ll onttentl~ bab not been cettain in tbe <!rofe 
of many Daughters, fo! antientf!' it {Jan been fatb, tbflt 
tlJe (!flndt llJaU babe it, 4 loft. 221. Bratton Selden's 
Title of Honours; but tt fa fctt!tn ~t tfJiS iDa!,,· tf]at 
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tbe King map btrpofe of it to alt!, of them, but \l1itbollt 
(ucb Declaration it tCU1afn£4 fu(pennell! anll aa to tbe 
acceptance of anotbet ~itle bp ~it Foulk GreviJ, be 
(alll tbat t[Jf~ cantlot amount to a eurrenllcr, fOl it is 
not an acccptance of the fame ~bing, alCo tbere is no 
)RC\1erfion of tbis ')Batonp in fee, in tnbtcb it migbt 
merge; a ')Baroll!, IikebJtCe is a ftrbtng anncJcb to tbe 
1getfon, anll tnbctcl1t tn tbe 1310011, wbfcb is malle no~ 
bIc, anD it cannot be furrenDlcD, barreD, granteD, Cl rJ~ 
ttl1guitl)CD, otberwi[e tban bp Qttalntlet, _ o~ Qff of l\!>arlta" 
ment, as it is bclD in 4 Inft 355. anb in tbe JLolD Ru
then's ([aCe in 1640' anll in tlJe JLO~D Purbeck's QI:afe, 
J 8 June 1678. anD as to tbe Non-claim it bab been ers 
(UreD; anD tberefole be Plapen that tbeir Lordfbips woulD 
allow the ~ttle of tbe ~etttionet, ann tepo~t it to tbe 
King in his jfallour. 

Shore fatb, that he niD not benp, but tbat a ')Baron!, 
createD bp W rit t~ a .fee, lUbicb ought to nefcenn in 
tbe ([are of an only Daughter; tbat it IS not £JttnguifiJ" 
tD, o~ tbat the gcceptallce of a ne\l.l (!Cltle lloe~ not a~ 
mount to a ~uttenl1er; but be faib, tbiS is an Qrgu~ 
ment of tbe i>pinion of tbis ~an, that be baD not an!, 
EilJht to tbh1 ')Saronp, o~ otbet\l.life be ltJOultJ babe ar~ 
(umen tfS anUent fltitle, ann tbat tbhl turns tbe U>le~ 
fumptiol1 a!Jainll tbe W>etitfoner; be fain Ifke\l)(fe, tbat 
1nben tbere bas been a Dffcent to tblee Daug[Jters, ann 
Ilone of tlJcm might clafm it, tbat tbis i~ a ~u(penlion, 
ann tberefole none of tlJ£ Daugbters, Ol theit 31lfue 
migbt claim it ex debito J ufiiti.r, but tbe ~ctftton ought 
to babe been ex gratia. 

(ttpon tbe JRepolt mane bp tbe Lord Keeper of tubat 
1naa offerell bp biS ~ajell!,'~ Attorney General, anD 
tbe oU)cr ~ottnfel, tn !Relation to tbe ~etitfon of ~ft 
Rich. Verney\ Knt. claiming the Title of Lord Brook; it 
tuas refolved upon tbe QuefHon, That the Petitioner Sir Rich. 
Verney hath no Right to a Writ of Summons to Parliament \ 
ann a <!Committee wa~ appointen bp tbe J1)oufe of ~eer~, 
to nlalU up 1nbat llJall be repoltell to l)lS ~ajetlp, upon 
biS ~ajellp's iReference to tbat J1)oufe, upon tbe lSett .. 
tion of ~fr Richard Verney, claiming the Title of Lord 
Brook; anb after frequent aDjournmentS of theit fil:ime 
of ~eetinlJ. tbe QI:ommtttee DiD neber meet, anb tbere 
ltJftJj not anp ~btng furtber none upon tbi~ @etition tn 
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tbat @emOl1~ ; ilntl tye BeaCon lnlJP tbe Qtlafm of @){r 
Richard Verney war.; not aUotue'O, upon tbia tletitton, 
feemen to bf, becaufe be doimen tbe ~ttle of Lord Brook, 
all a 15aronp in Jfee, tuben @>it Foulk Grevil tuaG created 
Lord Brook of Beauchamp's COllrt, by King James the 
Firfr, to bim anb tbe l1>eir~ ~alea of bia 150b!'; tubtcb 
tbougb it mlcr(Jt 110t be a @)urren'Oer of tbe 'l5atol1!' in 
Jfee, pet tbe QI:itle of Lord Brook f~ enjo!,eb bp' tOe ~ale 
IDe(CennalltG of @>it Foulk Grevil ; anb tlje Lord Brook 
Inaa iJearb b!, big (.!tounfel illJainll tbig ~etittol1; ann 
tberefo~e in tbe 1l3eIJinntng of tbe nett ~ear, @lit Rich. 
Verney p~efetreb a fecond l\Detition to bia ~ajerf!" fet" 
ting fo~tb, tbat bill !aneello~, tnOofe I!>eit be ia, wall fum; 
moneb to ~atliament, as a Baron of this Realm, Anno 7. 
Hen. 7. tOe mrit being btrecte'O Roberto Willoughby de 
Brook Chevalier; anb beinlJ alCo fummoneb to otOet en-
fuflllJ l\!>arfinments, nien fetfen of tOe fnnl Dignitp of a 
'J6aton bp [[lrit to Oim nub bia t1Jeirs, to tubom [uceeeDen 
@lit R.obert Willoughby, Knt. fJt~ @>Oll anD flJeir, tuba 
being IikeUlife fummonetJ to W>arliament amongft tbe 
Wect£i of tbt£t Reafm tempore H. 8. Cat aeco~btnlJlp, anti 
bteD CeifeD of tI)e fain Digl1itp to bim anb bia Il>eir~) 
tubeteupon tOe Coi'O Dfgnit!' came to Elizabeth Lady Gre-
viI ®lantleI)UtJ, anb at lLen!Jtb foIl' fpeit to toe Catn 
@lit Robert Willoughby, Knt. tIJe (cconb 13aton of tOnt 
.mame; anll tbf~ bp (eueral mefne iDercel1t~ i~ 110W come 
to tOe Wletttioner, a~ tflJbtful J1)etr to Margaret Lady 
Verney tJi~ ®~anOtl1otber, tnlJicb Margaret Lady Verney 
Ina£! ®~fmlJcbtltJ, ann at ILcngtl) fole t1>eit to tl)£ afo~cfaib 
Elizabeth Lady Grevil. anD Jan. 4. 1695. tbts ~ett:: 
tion \tla~ bp bis m9aje!l!, referreb to tbe f1)oufe of W>eftS, 
to e~aminc the Petitioner's Claim and Title therein, ann 
to (crUf!' botu tbe fame lIJaIl appear to tbem hlttb 
tbeit IDptnfol1 tOercupoll; anti after betp great Debate, 
ann tOe Queaion put, tbe Jjletttion, ann tbe !)~ner of 
iRefctence lUcrc teao, ann it tuaa refolbrn tbat tbe Wetf:: 
tionce tlJall be bearb at tbe 13ar b!, bia (!tounfcl upon 
toin W>etttion; ann mattee matt o~beretJ to be giben 
to tbe millg'a ([ounftt, in o~net tbat tbe!, mfgbt be 
bracn at tbat aI:ime, tit (!tafe tbe!, fee Qtaufe to otTer 
an!, ®attet on bl!1 swajellp's 15ebalf upon tbe fain ~e= 
tition; ann tbt Heralds ltlete o~'Oeten olfo to attenl1 at 
t~e fame \time. . 
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Feb. ~. 1695. ~be 1~etitionct'5 (!tonned were bearlJ, 
lubo offcriltg to p~o\Je ell£rp @atticufar of 0ft Richard 
Verney'S @elltgree to be true, ag openen bp tbem; ~~. 
Solicitor agrccb tbe @tbigree to be as tbep bab ftateb tt, 
it bcing figned bp tbe Heralds, \t)[JO ate tbe p~op£r eom .. 
tenl in tbat <!tafe; Dub upon Debate, tDbetber tbe l}!)ebi:: 
gtee as offereb bp €9ir Richard'S QrounfelllJoulb be p~oben, 
it wa~ ugrceb, tbat @lr Richard'g @el1fgree mentioneD 
in bia Wletitfoll, waG truIp fet fO~tb, it having been for
merly made out by Proofs; tbfn it wall tltonglp tnfilleD 
bp tbe Counfel for the King, that tbe ·ntletttioner's ([are 
boll been afteall!' bearn anb abjUl1gen upon bt$ former 
Petition, blbereb!, be ([aimeb to baue a [mett of ~um:: 
mOll$ to W>arlfument fcom tbe fame Ancell:or, bp tbe 
fame Pedigree, ann lInbet tbe fame Writ of Summons., 
lip \ubtcb be malu~s bi~ QI:latm in [his Petition; ann tbat 
tbe 3lubgment upon tbe fo~met J;>etttton blag not, tbat 
De fjatJ 110 JRtgbt to a mrft of ellmmOlt6 by the Name 
of Lord Brook, but generallr tbat be ban no Rigbt to a 
[[trit of ~ummon5 upon his Cafe, as {tated in his Pe· 
tition ; anb it tun£) rubmitten lUbetbet a 31ungment once 
gfben in fo rolemn a ~ann£t fi)ouID be rCbtetueD; anD aD~ 
mittUtg tbe l~etittoller'S cztlaim, afi)l1otu tlatetJ, to be nttfe:: 
tent, from tbe Cll:latm inallen on in tbe fo!mer l\Detitfott, 
tgen it lllat3 tltgeb, tbat @)it Robert Willoughby tbe an. 
eertol, unnet mbom tbe ~etitionet clatmell, ann bft3 ~on 
ann ®lanl1fon fat by the Name of Lord Brook, anti ne,. 
bet bp tbe Jadmc of Lord Willoughby de Brook ; ann it 
tuaf5 atgueb, that no ~eet can claim a [[lrit bp iDefullt 
to fit in tbe Il)oufe of ntleers b~ allp otber marne, tbtltl 
that bp tubich tbe allccffol unnet whom be claint!J, Oin 
fit ; ann tberefo~e it babfng been aOjubgen upon tbe for
mer Petition, that be ban no Bigbt to a [u'lrit of ~um" 
mOnS3, as Lord Brook, wbicb was tbe flCttle bp \tlbtcb bi~ 
ancefiolt3 fat, tbe!, conclullell that he can have no Right 
at all. 

Feb. q. 1695. grter fun anll beIfberate Clronfilleratio!l 
anb Debate, upon tubat ban been offeren bp tOe ~ Ottltfel 
of tbe JF>etittoner, ann of tubat bab been objeffeb to tbe 
fame bp the ([ounCel fo~ tbe King; UP Oil the QuellioG put 
it tuns tefOUlel1, That by what had been made appear to 
the Houfe of Peers, the Petitioner Sir Richard Verney had 
a Right to a Writ of Summons to Parliament, by the 
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Name and Title of Willoughby de Brook; ani) a (['om. 
mittel? WiH,; nppoinUtJ to n~atn up in mriting tnbat UJtlll 
be rrpoltCiJ to big ~aJrfip, upon fJt~ ~aje(f!,,~ Reference, 
bJfJicb "mag rcpo~ten ann ogteei) to bp tUe ~oure of l~eerg, 
ilUn PlcfentetJ to {Jig ~ajeff!,; ann Feb. '27. 169S- Richard 
Lord Willoughby de Brook fdt in ~arHamellt, coming 
tn bp Difcent, aG adjudged to have a Right to a Writ of
Summons to a ParHament; the [[Irtt bOle Datt, Feb. 2)
,69 S. 8 Gulielmi tertii: multofque per annos, fiet fortuna 
Domus, & avi numerentur avorum. 

During tbe iDebat£' in tbiG ~tlUre, fame ~L1tter~ mere 
mobrb tn JRefpeff. to Defcents of ')Satonic£' bp [[Irlt, ann 
QI:ounfel l1lL1G {Jearn in tbe 'JBebalf of fe\letal @eerG, 
clofmfnt! 15aronfrg b!, Defcent, tubore ance{to~g Inere calf .. 
ell bp [[ltit; nnb a iDap tna~ appofnten to confiner of 
tbe Precedency of ruch Weers, ag aJan be fummonen bp 
iffilritG into their Fathers Baronies, anll of tbe Defcen
dants of fuel) 1j!)eetS ; but upon tbe Dap appointeD 110~ 
tbing tua~ llone touchfng tbi~ ~attet; no~ mas it ar.: 
tertuarn~ refumen During tbe @)emo"~; pet upon tOe 
QuelHon put, tt Ina~ refolved, That if a Perron fum
moned to Parliament by Writ, and fitting, die, leaving 
Iffue, two or more Daughters, who all die, one of them 
only leaving lffue, fuch Blue has a Right to demand a 
Summons to Parliament. 

----------------------------_. --------

L 11 Term. 
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'The King and Tucker; deruant. 

J. AND now the Court, feil. Samuel Eyres, 
Giles Byres, anD Holt Chief J uftice gabe 
3/ungment feriatim in tbia ([afe; ann tbep 
n{n not ngarn anl.' of tbe (!CJceptions taken 

but tbe two Iaft, fcil. tbe ®mimon of [eereta fua ampu
tentur, & contra al1egiantice fua'! debitum; onn oa to tbe 
Firft, feil. tbe ®miffion of fecrata fua amputentur, tbep 
beIn tbe 3!ungment goon, tbi9 nottuitbffonning, fOl t(Jo'
it be altnapg p~oltouncco, it neber ia £ltttfil as ll3art of 
tbe ]u'bnment, anb to tebrrfe tbe lUbgment fo~· tbiG 
mcafen, mOUlD be to ouettb~otn tbe greatell l0art of 
aU tbe 31ungmenta, wbtcb babe beelt giben in lI)igb Ql:rea~ 
fOil ; but fo~ tbe other Exception tbf!, una voce rcbetfeb 
tbe 31ungment; fo~ tbe (!Claufe contra allegiantix fna! de
bitum, ia not bp wap of gggrauntion, but fiJewa bow be waG 
guiltp proditorie, kil. contra allegiantix fux debitum, anti 
proditorie of it felf, fa lIot fuffici£l1t, fo~ if it be not contra 
allegiantix fux debitum, it map not be proditorie; an1.1 tbis 
(!Claufe cannot be fupplirn bp contra naturalem fuum Domi
num; fOl tf t()i~ Qrlnufe lt1a~ omitteD, pet tbe ]nbtttment 
lnouIn be lJoon; ann per Holt Ch. J urt. a ~binlJ Iluftfarp can# 
not be fupplten bp a arbtng Uttltecetfarp ; anb be etten, ann muclJ 
teUen upon tbe C[afe etten tn Calvin'll (!Cafe, tbe JReco~n 
of tllbicb Qtafe be ban feam; tbe 11\l?tO~tJ ann tbe ~nnirt# 
ment tvall in all l\Do{nt~ atco~nt"!J to tbe ([ommon 
jfo~m ; llllt naturalem Domioam waJ; omttte'D, anb fupre
mam Dominam fuam l1Hl~ fn ; be faib, tbtl1 4toncfufion ig 
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not of JEleccffitp; fo~ it i~ fufficfent if it be faiD in anp 
~aft of tbe llnniftment; but it ougbt to be infertell in 
fame w>art ; ann be faitl, tbat a~ to Lambert ann Vane'~ 
Qtafe, ann tbe otIjer Qtnfeg ctte'O, tbiS ~Ulake migbt be 
eauren upon feeing Come 3l11'bfctment~ fromen upon a Sta
tute, tnbicb createn a particular ~teafOll, tnbfcb \tlil~ not 
~ceafon befole, 1l1bete tbt~ <ZJ:laufe Ulfgbt be omfttetl; 
anti fa bp all the Court, .tbe llunnment wa" teberfeU, 

Wil[on and Law; puis. 

'2·1 .... HIS ltJa~ a ge'neral Demurrer to tbe Writ anti 
Count in an Appeal of Felony, ann feberal (!E~~ 

teptfoltfJ lUere taken t Fitll, '15ecaufe tb£ Count fap~, tbat 
be being in pace Domini Regis, &c. Circa horam primam, 
&c. t{Je WbiCb fg iflcertllin, fo~ tbe f!>our OttglJt to be po" 
fitUlClp allebgetJ, & circa Horam t!l not anp allegaUon of 
all lPour certain, as it ougbt to be bp tbe Statute of 
Glocefter, cap. 9. :2 loft. 3 I 7. un!! t{Je Cll:ount after r,lpg, 
fa be Die, Anno, Hora & Loco fupradicr. kiHeb, bfm, &c. 
tbe lUDtcb f~ repugnant tlll]en no l1>our tn certain hl a(~ 
lengeb befo~e. Secondly, 31t i~ fain tbat be tnounbeb bhrt, 
&c. fuper fuperiorem partern ventris proximi ad pettus e
jufdem, &c. tbe wbicb ia aa unccttain, afj Young'g en:afe, 
4 Rep. 40. Thirdly, Dans ei, &c. ig not a pofititle alle~ 
gation, tbat b~ gabe (Jim a mo!tal ~troke; fo~ tbougO 
it iSS fain percuffit, perforavit, &c. !'et tbia miBbt be, anti 
tbe lIt)artp not nie of it; non allocatur ; fo~ circa Horam 
feerns certain £nounb, fo~ (Jalf an tDoUt after ~tneltle, 
anti baIf nrt Jpour artet ~ne, in one jpour, & circa tbe 
Il)our of IDne; anti aa to tbe fecond Objection, it feem~ 
to be certain, anti not like to Young'g <!Cafe; fo~ tbere it 
b.la~ circiter pectus ufque ad oITa Humeri, tbe \1J1]r.:l) inil~ 
mucb mOle hlcertafn tbmt (Jere; ann aa to tbe third Ob
jection, it fa better tban if it ban been et dedit, fo~ per
cuffit, perforavit, &c. dans, i6 all e~p~cfG aUc\Jatfon, anti 
(ouple£' aU togetfJcr. Another Exception waa taken to tbe 
31ofnt1ct in Demurrcr bp Carthew, tunt tbhl waa a ttene~ 
tal Demurrer to tbe [~lrit ann ([ount, finO that tbc!' in 
joining tn Demurrer, babe pIeiltlcll Btn to tbe [[{ctt, ant! 
after to tlJe \[ount, ann fo fetJcren til tbeit Demurrer, 
tb~ wutcb UJtl~ nebH feen befo~e; be fntn al[o tbat tue lRc~ 
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tutn of tbe Wtit tnnfl ill; fO~ it ia attachiari feci eun
dem, &c. tubetc tt ougbt to be attachiavi; fo~ toe ~be~ 
ttff hl e,:p~en~ commantle'O bv. tbe [[{tft to tlo it btmfelf ; 
anti it t~ not an Qnfm£t to tbe Ql:ommmltl of tbe mrtt 
to fap, tbat be bas mane anotb£t 110 it, aUil be ougbt to 
fnp Attachiavi in tbt~ ([arc, in Uke g@ann£t ag be ougbt 
to retutn a Cepi to a Capias, ann not Capi feci, fOl i1lt 
attt1cbment of tbe ')Boil!', anil a Capias noes not nfffet 
a~ to tbfg W>tttpofe ; anti to tuta tbe Court feemen to in~ 
cHne, but it is aided by the Appearance; another Excep
tion \nilf.) talten to tbe li\eturn, anll tbat tuas, becaufe 
be faro Corpus prxfat. &c. parat. habeo, &c. ubicunque, 
tbe whtch i~ tnc£rtain, ann not acco~ning to tfte jfo~m of 
the )Return; fo~ tbougfJ tbe mrft be, fOat be a)Ouln 
bane the 130b!, in tOe King's Bench ubicunque, becaufe 
it i~ in certain, Where tbe Court llJall be at the Vap of 
tIJe 3Return~ pet lUbell tbe Dar t~ come, be oUll'bt to re
turn tbe ')BOll!, into ([Otttt, wbicb tben i~ tn fl W>lnce 
certain, ann not to fap tunt be ban tbe 130llp, ubicunque, 
&c. tbe wbtcb tue Court faiD wag a 13fultlJer, but it 1!S 
aiDen b!, tbe ~ppeataltce; tben it ltJa~ faiO, tbat tue Ve
nue f~ mitlai'o, fo~ tbis; i~ a jfatt in a ([aunt!' ; ann it bes 
tng fo, tbe Venue ought to be from a VilI, ann not from 
a Parifu ft£) bere ; fo~ tbe QCommon lLatu noe~ not ta'lte 
.malice of a Parifh, ParHhes bein~ but latel!' 'Oifttnguift)# 
en, ann tbat bp tbe ~ccleliatltcal lalU; anll a Virne ne$ 
bee tun£) known to be atuarnetl from a Parilli, tm lUitbin 
tbcre ICO l?ear~; nnll tbe Statute of GlouceHer requite~, 
tbat tbe ViII be fi)ewn ; non allocatur; fo~ firll tbi£) oun-bt 
to be pleanen, an'O fiJetull toat tuere i5 not anp fucb VilJ, 
o~ Lieu conus, &c. anti be llJall not take aDuantage of 
tbts upon a Demurrer; tbe Court nin not ober,rule tue 
(!f~ceptions, but reemen firongl!' to incline, tuat none of 
tbem trlere goon ; pet tbe!' !Jane a futtber IDa!, fo~ ana" 
tuet argument; tn tbi£) (!tafe Morgan anll Egerton's 'ltartt 
tn I BaHl:. 69. \1la~ cfteb a~ all atltbo~itl' in teotnt ~ 
puis. 

I Crump 
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Crump and Holford; puts. 

3· U PO N a fperinI a:.1etbfct, tbe Statute of I Will. 
& Mar. tubfcb o~naitt~, tbat dltntnet~ 6Jouln fell 

fo~ fucb a 19~tre, ann tn fueb ~earutea, WfH; foUtrO, ann 
toen a ([Ottbifffon of tbe lDlainttff, &c. anll upon tbe 
tnbote (llerbHf, tbe only Quefiion tna~ in tbf~ QI:afe, if 
tbe IDefcnbont tubo lUfta a ([anffable, ann aBen ill IDbe
tJicnce of a matrant of a ]]ufftce, be cbnrgcable in Tref
pafs, fo~ a Diffrer~ taken bp btm acco~ning to toe mar" 
rant; ann it tuaa orgl1cll bp Shore, tbat be \tHl~, becaufe 
toe jJumce ~an not an atttl1O~tt1? in toiS <!tare; fo~ be 
ougut to ((filUm toe £lDffen'Ocr tuitofn a \ttme certain ; 
llnD bere be bin 110t (onnUt bim \l1itbtn tufa 'Ottme, an'll 
tbiS appear~ mltbfn tbe [[{arrant it felf; ann tota b£tng 
a fpetial ltmitctl autbo~ftp, tbe QI:onftable aa mell aa be 
takeg motfce of toe autbo~ttp of toe ]uff{ce; be oU!Jot 
to toke ~ottce of tbe 13ount1~ of big autbo:it~; other: 
tuffe in toe (!tare of a general 3luti~btftton; ann tbe ~arc 
of tbe Mar{balfea, anll tbe Countefs of Rutland lUcre c(= 
tell to totg W>urpofe ; anll bere be babing not nul!, PUt .. 
ftteb bi!1 autboHtp, tbat \1ibicb be baa none fa lloi)), & co
ram non Judice, ann tben tbe IDfficcr fiJaU not be e~cufelJ. 
IDl! tbe otbet 4Sille it tuns,) argue)), toat tbe IDIDc£r ia not 
to tJifpute tbe at1tba~ft!' of tbe ]UmCf, in a ([afe lUoere 
be baa an autbo~it!'.. nr; be fJaa bert; ann I Cr. 94. Hil
ton'g QI:a£e l11a~ eitell to tb{a 1J3urpofe, anll otber QCafes, 
ann tbe Ditference taken tnbete it is coram non Judice, anll 
tnbete not: Hol t Chief J ufiice etten tbe QI:aCe of Terry ann 
Hartington in Scaccario; ann fat11 tbat if a ]uffice of tbe 
l@eaee a'Ojtt'oge tbat to be nn IDtfel1(£, lUbicb if$ no £!Df
fence, tbe infetio~ IDfficet fiJall ftl1ftuer; a~ if one be anjull/J= 
t'O tbe putatlbe jfatbet of a 13atlatb, wbere after tt ilP
pears to be bo~n in ~attintonp; tbhl i£i lloitJ, & coram 
non judice, &c. Curia advifare vult; puis. 



T erll1. T rin. 6 WilL & l\1-ar. R. B. 

The King and Kemp; puis. 

4~ A Scire facias lUaS fnougbt til rellerf-e a ilatent, in 
lDbtcb tbe <!tafe tuaa ; Iitiug Charles the Second, 

Anno' 2. of bia )Reign, granta tue ®mce of ~eorcbec 
to Martin, durante benep]acito; ann after in t[J£ 6th 
~eac of biIl )Reign., reciUng tye fain tD~ant to Martin, 
grants tue faib IDffice to Fryer, habendo after tue IDeatb 
@)urten'bec o~ jfo~feitUte of tbe @atcnt to M. to Fryer fo~ 
fJt~ life; anb after in tbe 26th J!leflt of bta Reign, 111' 
ilnotuec U'atent, reciting tbe ttuo. fo~met li!latents to 
Martin ann Fryer, be grants toe ®ffice to William Kemp 
fo~ life, habendo after toe Determination of tbe J;)iltent 
to Martin anb Fryer bp Deato, &c. ann furtbet tn tue 
fame llDatent, grants it to Henry Kemp, ut fupra; Mar
tin, Fryer, anb William Kemp are nea'll, ann n Scire facias 
is b~ougbt to repeal tOe )patent to Henry ; an'b it tuall 
objcct£b bp Pemberton, Firfr, ~bat toe ~atent lUnS 110(11 
in tts ~tcatiol1, fo~ Martin balling but nit <!ffiute durante 
beneplacito, tubell tbe mttlg uUl.keg a ~ant to Fryer, 
t-biS tg tl Determination of bta [([tm; anD it being fa, 
big ~~at1t to Fryer WilS boitl, fo~ tbe mtng wag becefben 
til bia ~lOitt, fOl be t"tenben to grant it in JReuerfion ; 
but tbc Watent of Martin being neterminen bp tbe lli5~ant 
to Fryer, anD big ®~ant being to commence upon tbe 
Determination of tbe W>ntent to Martin; tbi~ ougbt to 
commence tmmenfatclp, anb fa it is; a ®~ant in t~orc 
femolt.; anti tt betnlJ a ~llHtt in ~offemOll, tuoere 
tbe mtng intentlen anI!, to make a ~lant tn JR£uert 
flott, tbe Il\fng tg lJcceiuetl to big W>1cjutJfce, anti 
tberefo1e tbe )F)atcnt to Fryer i!$ boiO; anti if it be 11011.1 
to Fryer, bp tOe fame )Reafon tbe Jj!)atellt to Kemp woulD 
be bOln alfo ! ~)e fain IikeIDife toat tbe Jj:>atcnt i5 boin 
fo~ anotber lReafon, bccilufe bere ts an (!ftlatt of .frank. 
tenement to commence in futuro, fOl toe lifl' of toe 
~~i1ntee; tlJe tnbicb cannot be bp tiJe JRuIe.G of lalu ; fo~ 
an ([faote grontcn to a Wan fo~ biS life, i.G to be nnnet= 
fioon all bia lLife, ann aJaU ltot be f01 tSart of bfa lLife, 
fo~ tbe "11 atu will not permit a ,fraction of an (!ftlate fo! 
life; be atlmlttfn tbat tbe mfng map motte n reberftonnrp 
®~nnt, pet be inlitletl ut fupra. 

I Nmili~ 
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Northey econtra. f/!be ®~allt to Fryer f~ 110 IDetcrmis 
nation of tbe mill of tb£ JLtinlJ, tuben tb£ JLt(ng baa pare 
ticularlp taken ([ate, tbat tbiS llJaU not be a IDetetmina" 
tion; anb be took a Dtfference mellttoneb ttl Chand os'S 
<!tafe, 6 Rep. \Dhere tbe 9}!}tfpltlion fa fo~ tOe 'menettt of 
tbe ILtfnlJ, ann ttJbere to bhl @~ejunice, as; it is; fain fa
pra; ann as to tbe e~ant be fain tbat it fa gooD, fo~ 
tn Curb ~are as bere, it is but in tbe mature of an !ap= 
pointment to commence in futuro, anb ltO ~tlate plllTeg 
in prxfenti, as it \Douln, lubere it fa an [)ffice of 3lnbc# 
ritanc:e; nnn tbetefo~e all tbofe ®~atttf.j operate in tbe 
mature of ®~anta in futuro, anti not of Plcfent ~~antg; 
anti tbougb n jfranktenement paff'es, pet in the ~afe of 
tbe Jlttng, ann alro of tlJc @)Ubjcff, (as in tbe Qtafea of 
\1D?anta bp 15itbopa) tbere ®~ants bn be been nUotueb to be 
Boob; anlJ be p~apeb ]ut!gment fo~ t[Jc Defentlflllt. Cu
ria advifare vult, &c. Dyer 94. fa tbe Qta(c in h!>oint, 
but not ettell. 6 H. 7. 14· Com. 499, 500. puis. 

r Philips and Bury. 

5· A'· N Ejetl:ment maG b10UlJbt agafntl tue IDefennant 
bp one Hobert Philips, tubo necIm:cfl upon tbe 

Demife of William Painter, lRecto~ of Exeter College, 
and the Scholars of the fame College, of n (ertatn €l3ef~ 
fuage, callen tbe Re~ory-Hollfe, lUnate wftbtn tbe l\3t1tHIJ 
of @t. Michael, tuitbfn tu~ <!Cit!? of Oxford, to hoin 
from Michaelmas., wbicb runa tn the recont! ~eat of tb~ic 
p~erent g@ajefftl'1t, un tit toe Q];1l'O ann ~rptrotton of fiue 
~ears, then nett foUowinlJ; tuat be cutteb tnto tbe 
19~emttfes, ann wru; potretfen tfll t~e iDefenl10nt ejeCted 
brm ; to thi~ tiJe DefenDant plenna tIJat tbe fain 9}3t(= 
fuage at tbe ~imc of toe ~ctton b~ougIJt, anll long lH'~ 
fo~e U1a~ tl)e frreebol'O ann @>otl of tlJe ReCtor and Scho
Jars of Exeter College mentioneD in tbe IDeclaratfon; 
ann tbilt tbe raill iDrfentHltlt long befo~e, anti at tbe ~tme 
of tbe fuppofell Ejedment tuLl~, anllpct ia ReCtor of the 
faid CoHege; ann bp lRcnfon thereof tbe IDcfentmnt, t[1 
JRtgIJt of the Kedor and Scholars of the laid Coflege, 
tnto tbe fuin ~rtfuoge, 1l1ttb tbe gppUttcnaltt~, nt tbe 
11l:tme of ttc QL:te(pnr~ ann Ejectment nltengell tn tbe De
ClaratIon, tliO fnter ; ann tOe fain Robert Philips tJm reo 

motte, 
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mOlle, ag fJe lal11fliUr mt!Ji)t, anb tben tokeg a (itraberfe 
tbat tbe rnto William P~dnter tDen tung, o~ {53 Rector of 
tbc fain <lJ:ollcl,T£', (aHeb Exeter College, tn tbe ~atmet 
anti fOml tbe )plointtff botb aliftlg£tJ. ~o tbtg tbt 
@Iointiff come~ ottO r£pli(~, ann confetfe£; tbe faib ~ef$ 
fuage to be tbe Jfrceboltl ann @otl of Exeter College; but 
fapg futtbec, tbat at ti)e 'Qr.ime of tbe fain fl!:refpafts anb 
Ejettmenr, tbe fain VViJliam Painter wag, ann pet is 
Reetor of tye fdin ~oH(~c; tubercupon tbece its IiTue 
joined, ann n atrial {Jan befo~e tOe 31uffice~ in tbe Ilttng's 
')6rncb; 1.111'0 ti)creupol1 11 fpedal VerdiCt tg founn ; tbcp 
finn bcfole t(JC IDemtfc mentionc'O fn tb£ DeClaration, tb£ 
College of Exeter, tit tbe mniuerfitp of Oxon, lUas, nnn 
pet ig a 1300PJPoHtick anb tllcolPo~ate, b!, tbe JE2arne of 
the ReCtor and Scholars of Exeter Col1ege, within the 
Univerfity of Oxford; anTJ tunt ftom tbe jfounnation of 
tbe faftl ([onege lliurrfe lLown ontl @ltatuteg \tete mane 
fo~ tbe better ®ollccnment of tbe fafn ~onege; nnn tUtU 
bp tbe fain @>tatutc11 the Bifuop of Exeter fOl tbe (tIme 
beinG', and no other, tuaa appofnten m:ifito~ of tbe fafb 
([otlrgc, acco~lling to the ([en OUt anb ~ffe(f of tOe S8ta~ 
tute foun'O In tbe [icrtlHf; ann that tbe BHhop of Exeter, 
tbot now is., at tbe tittnte of tbe appeal of James Colmer, 
in tile faib <I1ernitt afterwatn~ menttonetJ, wns ann fitll 
fa dltfito~ of tbe fain QtollelJ£', b!, [tfrtue of, anb acco~n., 
htlJ to tbe @ltatute£; of tbz faib <!College, anti tben finn 
tbe @ltatutelJ of tbe ([ollrge in h~c verba; atbep fintl tbe 
@tntute fo~ tbe <!ffeffton of tbe Reaor, anti tbe ~atb re~ 
qutren to be taken bp tbe Reaor upon bits qfleffion, flp 
lllbicb flDatb among otber 'ttf)ingts, be fwears, tbe Jt(ber~ 
ti£~ anb ~lib{fegc~ of tbe c.!toUege11 to keep ann befenb ! 
firbep futtber finn tbe @tatute fo~ e~pelltn!J all!, @cbofar 
<Ztonuict of !abulter!" &c. befo~e tbe Reaor, Sub-ReCtor, 
Dean, ann fitJe otber of tbe fenior Fellows, o~ tbe major 
Part of tlJcm, tnitb tbe Affent of the Reelor. Qrben tbe!, 
finll tbe @>tatute wberebp tbe Bilbop of Exeter fOl tfJ£ 
(time befng, ill contlitutcn Vifitor; nnll tbat tt fiJall lle 
lawful fOl tbe fattl BHhop, anti to no other., as often, as 
b!, tbe Reelor of tbe al:oUrge, anD in bi~ gbfence., bp tbe 
Sub-Reaor and four others at lean of the feven fenior 
Fel1ows, he (hall be requefred ; ann alro without any Re
quefr de quinquennio in quinquennium feme), to tbe 
fatD <ZtoUe!Je, by bimfelf 01 his Commiffary to come, anb 
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to enquire of all ~binga contafnell in tbe fain ~tatute, 
ann of anp otbet t9articulars, ann to no all otber 
~bi"g~, wbfcb be fit ann necetfarp, to tbe ClCo~tcctton 
ann amennment of tbe fain ClCoUelJe, etiamfi ad depriva
tionem aut amotionem Rectoris Sub-rectoris, aut aIterius 
cujufcunque, Sratl1tis & ordinationibl1s id exigentibus, pro
cedece contingat; ann tben tbe €9tatute 'OlrcctS, tbat tOe 
dlifitatton l1JaU continue but two IDaps niii ex cautis ur
genriffimis & rariffimis, ann if ougbt remaina unfinifhed 
at tbe Qfnn of tbe [liCitation, 'tiS to be left in Writing 
with the ReCtor., ann be is to fee it amen'Oen acco~ni"B' 
to tbe @>tatute, upon tbe )FJenaltp of Contempt; anti 
tben p~oceeng to tbe ~annet of p~OCeebf"g bp toe (!]Ul;: 
to~ at ota <I1tfitatioll, fi tamen a d privationem aut inabi
litatem ReCtoris aut expuHionem Scholaris per Epifcopum 
aut ejus Commimuium agatur, &c. 
~ben tbep finD tOe @>tatute fo~ removing the Rector; 

anD furtbet finD tbat befo~e tbe \ttme of tbe [)emffe, viz. 
6 Oaob. in tbe firff ~ear of tbeit p~erent g@ajefffeS, one 
James Colmer, a Idiom of toe faill qJ;ollegc, tnall con: 
bitten of 31ncontinenc!', befo~e toe IDefen'Oant, toen Rector 
of toe faiD Cltollege, the Sub-reltor, and Dean, and five 
other tbe renio~ @>coolars; of tbe fain ClCoUege, tnitb toe 
QUfent of toe JReffo~; ann fo~ toat JRearon £~cfuDen the 
([ollege. f!Cbep futtoet finD, toat from tbiS @>cntence 
of <!f~puUion, toe faib Colmer appealeD to toe [lffito~, 
blbo in February 1689. appotlltC'O Dl. Mailers his Com
miffary to beat an'O 'Oetermine tbe faib appeal, anD finb toe 
(ltommiffion in ha:c verba; anb tbat upon tijat appeal tOe 
fain Colmer tuas; rdto~e'O+ '(the!, furtber finll, tbat upon 
the 16ch of May follolUintJ, a Monition from toe fain 
Bi(hop, unnet bi£j Epifcopal Seal, tua~ nirecteD to toe fain 
Dl. Bury tbcn Rectol, an'O to toe €j)ub:recto~ of tOe fain 
CZCollegc .. requiring them to appear befo~e toe fai'O BHhop, 
or his CommHfary, in toe Chapel of toe fafn <ltoUege, up~ 
011 toe 16th of June nett follollling, of tnIJicO tbe Reffo~ 
anll @cboltUll baD JElotice : ~be!, finD toat upon tbe faiD 
.6th of June, toe faiD Bifhop came to tot fain Qtollege .. 
in o!ber to vi fit the faid College, anD went to tbe ClCOt1o= 
pel of toe faiD <!J:ollege, moteb be founD locken. ~O(1? 
finn tbat tbe faid Redor and Scholars in toe <!J:OUtt of toe 
faiD Q!:ollcge, offereD to tJeliuer to toe fatb Vifitor, a Pro
teflation linnet tue College Seal, in tubfcb tbcp ret fOltb 
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£16 a IRe.afoH, fo~ not obepfng tl)e Citation, the EHbop's 
having vifited in the Febrltar, before by Dr. Majlers: fiLf)£!' 
finb tbe Vifitor refufeb to accept tbe fain Jli>lotfffation, 
an'O tbat Francis Webber brtng fmom, 'DeclareD upon 
i'atb, that tDr fatD ([itation \Das teaD in tbe qrbapfl of 
tfJ£ ([oHEge, befo~£ tbe (!Coming of the 13itlJop. atbcp 
futtfJer finn, tOot tbe dl[fito~ calleD ober tbe Jaamcf$ of 
t(J£ h\(cto~ ann 0cbolars of tbe faiD etoUege, anti tbat 
toe Re.:tor and fame of the Scholars would not appear; 
tf]ilt tlJe ~bapeHDoo~ tnil~ lbut, anD tbat tbe ~o~tee bre 
iurr callen, ann not appearing tbe Vifiror nepatteD, ItO~ 
tbtng mo~e being Done; tbe,-, furtoer finD tbat tbe Vift
tor aftnwnrbS', (i. e.) the J fr of July 1690. bp a certarn 
otver [~rftfng frole'tl with his Seal, CiteD tOe faib Redor 
ann Scholars bp .marne, to appear b£fo~e bim tn tbe Com
mon H311 of tbe fain ([ollege, upon Thurfday the 24th 
J oly tbcn nett follolllinlJ, lUbetfof tbe Reaor and Scbo
lars had Notice; m1'O tlitl p~ot£ft bp a certain mrftfng 
unDer tb~ir Common Seal, agatna tbe CaiD intenDED dlifi# 
tatton, '-UbfclJ IS founa in ha:c verba. ttbe JFl~otetlatton 
rets fo~tlJ tiJE Statute de Vifitatione, 11!, b.1bicb tbe [1tfito~ 
i~ to btfit de Qlinquennio in Quinquennium, anti tbrn 
fiJewS t~at be utfitel'l b1' bfa Qrommttfarp iD~. Mafrers In 
March, anb tbat fibe ~eatj are not finee elapfetl, ann 
tbnt tfJtp nre rtnom to p~£rel'be tbe ~tatutes anD J;>~i1li~ 
legES Of the QIoHrg£', finD fo gibe tbetr JReofons robp 
tlJe!' cm1not fub.mtt to tbis m ffltotf 011. ~b£!, futtfnt 
finn, tl)at tlJe dlmto~ p~occ£tJcn July the 24th in bis [li~ 
fitatiol1; tbat Dl. Bury, anti tlilletfe of tOe @lcbolars bC4 
iug fummonetl ntn not appear, tllf)etefo~e tb£!, were P10~ 
1l0uncetl contumntiou~, anti f01 tbeir ([ ontumat!' (ufpenn. 
en, George Vennan, John Hern, Thomas Lethbridge, 
Benjamin Arches, anti febrral otber!1. ~be!, finn tbe mt. 
fito~ mnne ott aft of tbe ~~ocr£Ding upon tbe 16th of 
J one; 8t1'O tbot upon tbe 26 th of July, tbe faiO dtffito~ 
bp' tbe ([onfent of four of the fenior Fellows of tbe ([ol~ 
lrge then prefent in the Univerfity, and not fufpended, 
deprived the faid Rettor: ~IJep finD tbat fout of tbe 
affentfng leiloWS were not four of the feven Seniors, 
unler~ bp tbe ~~pulfion of Dl. Hern, anD tOe Sltlfpenfion 
of fiue otbet~ tbctr eentO~G. ECbep fin11, tfJat aftEt tbe 
faitl @J)entettte William Painter lUl1l) (bore Rettor; tbep 
ftttt'bct finn, tbat tbe I of JUJ~e 2 Jac. 2. Qnl1 aUllaps afUt 
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tUl tbe @>entence lJtbfn, D~~ Bury was Rettor; anD am 
h~, unlff~ the @entence p~etJi1it to tbe colttrat!' ; the!, 
fintl tbe )Leafe bp William Painter to tlJe Wlatntfff, anti 
tbat be tua~ potfetTen b!, dtirtue thereof, till tbe Defen= 
bant ejeCted blm; but if upon tbe mbole ~atter, tbe 
ratn II!>lace of JRefto~ became \lOi'O, b!, tbe faiD iDep~iUatiofl 
o~ not, tbe!' refer to tbe Court; anti if not., &c. antl if 
Painter o~ tbe i)efen'Oant be tbe Rettor of Exeter Col
lege, tua~ the Que!l:ion upon tbe wbole ~attet referren to 
tbe 3lU'Dgment of tbe Court upon tbfG fpectal [teenict; 
ann tbiS <!Cafe bauing been man!, ~tmes argu£n, tbe 
Court tbfS 'Qterm gaue tbeic 3lutlgment feriatim ; anti per 
Samm:l Eyres, Giles Eyres, ann Gregory, Jufiices, Jlung
ment ollgbt to be giUen fo~ tbe ii)efen'Oant. 

Jufl:ice S. Eyre. ]n tbis <!Cauff of Philips anti Bury t 
tbe 1Reco~n is e~treamlp long; 31 tum make it as ll.Jo~t as 
31 can in opening of it, that tbe @)ubUance of it rna!, be 
unDeraoon: Philips b~fngi1 an Ejedione firmre agafnCf 
D~. Berry, anD tbf~ ia upon tue Demffe of Painter a5i 
JL\effol, anti tbe @)cbolarg of Exeter CoIlege in Oxon, 
anD it ts fo~ tbe BeaoiS Jj)oufe of the QJ:oUegf; tIJe lOe$ 
fentmnt pleanS fpettalI!" tbat tbe Jj)oufe in £[ludfton is 
tbe jfuebolD of tbe B£ffo~ anti ~cbolar£j of tue \!tollege ; 
but be Caps tbat be (D~. Berry) waS) tben JReffo~ of tbat 
Qi:oUege ; anD that in Bfgbt of tue JRecto~ ann @>cbolartf, 
be bib enter into tbe ~ctfllage in muellfon~ ann biD ejeff 
tbe @laintitf, ann fa bolnS) bim out; abfque hoc, tbat 
tue lLetTo~ of tbe 19lainttff tuas, at tbe ~ime tuben tbe 
lLeafe in tbe Declaration mentioneD tuaSj mane, Jaeffol of 
tbnt <!College; Et hoc paratus eft verificare. 

(lCIJe ntllafntfff replies, tuat tbe ~etruage belongs to 
tbe JaclfO~ ann @>cbofars; but tuat tue JLetfo~ tna~ ReEfo?, 
ann not toe Defenbant, at tbe ~tme of tbe teafe; upon 
tubicb tbe1.' ate at ltfue; ann (0 tbe Point bi 110 mo~e 
but tui~, utlbetber Painter at that Time was Reaor of 
Exeter College or not; anb upon tbt~ 3ltrue a fpedal 
Verditt ia foun1). 

'([br), fitll fin'll tunt Exeter College tJ5, anti tuali one 
')l3011p politick anti c01polate~ b1.' tue marne of tue Becto! 
anb @>cbolara, &c. ann tbat b!, tue jfoun'Datfon of tbe 
Cltollege, tocre were lLatua anD 8tatutea bp tnbicb tuc!' 
tnere to be gObetnen ; anD tUfn tuel' begin firff witb U)£ 
~Iection of tue 'Jl\rctol; tue ~trcumQances of tuat ate 
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betp long; on'll it f~ founn tbat ID1. Berry meu; Rr(fo~, 
ann ti)ot Painter after\tlatn~, ann befo~e U]e lLeafe mane, 
fUPPofing tOe Il?lace boin, was eleC\:ed, concurrentibus iis 
qui de Jure requiruntur; llttn fo toere t~ no kleell of eeet; 
. ting aU tbat ~attec. 

([bep finn tbat tbe lRfcto~ ia ta take att IDntb, &c. 
~bfP finn fuetber, among tbe ~tatute$ of tbe C[oIlelJe, 

l1 @Jtatute, that if anp @)cbolar lUaU be conufifctJ, &c. 
~brlt t[)ep 60 on ann recite tbe @)tatute fo~ tbe perp£~ 

tual §Scbolon; after tOe ~lobation,tf'ear; anb tOep are to 
take an ®atfJ, the ~ubffante wbereof ]fi)fllI babe ®cca~ 
fion to take ~ottce of bp ann flp; ann tberefo~e ]lUoulb 
mention it now; it i£* fet fOltb in hcec verba, &c. 

'(l!:ben thep furtber finn, tbat accototng to tbe 0tatHte£f 
(If tbe <!roUegr, there fa a ~o~t of a ~cbolar fOl a tf'ear 
of Il!>~obatton., anll birects tOe ~Ifction 'of that ~£boiar ; 
anti tDat at bf~ <!fleCtion be fi)all take an IDatfJ, &c. 
~ben tbep furtber fini) tbe @)tfltute fo~ tbe Vifitor., 

tnbere tbere ill a long ~~ofogue mbfcb J! fi)all babe ®cca~ 
fion alfo to make ufe of IIp ann bp, atttl U)an tberefo~e 
nnlp recite tbat @ort, lnbtcb appointa tbe d1ffito~, anti 
fJi~ ~utbo~ttp; It may be lawful for the Lord Billiop of 
Exeter., &c. 

'floen toe!' finn fttrtbet bi~ allolUance fOl bf~ mifita~ 
tton callen Sportula, ann toat be ba~ ~olnet to billt tb~ee 
IDapg togetber. 

fLoen toc!' finb furtoer a ~~obifion, tbat if toe 15fflJop 
o~ oia <!tommUfarp bo p~occen to IDep~fbatton, &c. toen 
tbere is fet llotnn toe ~at1ner of toe lRemobaf, ltJbicb jl 
fi)all IUtelUtfe babe flDccofion to fpeak to. 

(then tbrp finn furtber, toat mueen Elizabeth, toe 2d of 
March, in toe eighth ~ear of bcr l",eigu, make~ tbh.l 
Il)Oufe, lUOfcb ltJag befo~e a {pall, a <!renege, ann a 130t'lp 
([o~po~ate., attn confirma toe @tntutcg ; ann toat one 
@lit William Petre being willing to ruppfp, &c. mattes 
9tJbitfol1~ to toe m.ebenue~, ann toe befefftbe ~tatutC$5) 
&c. 

~bel1 tbc1' fino, tbat ()efo~e tbe aJ:ime of toe IDemlre, 
16 OClob. I. WiJJ. & Mar. on Colmer tua$ conbtffcn be~ 
fo~e toe )Rectol ann jf£Uotu~ of ]lftcontfn£nc!', 11l1tJ f,CpcI" 
len; be appeolg to tbe 15ttlJoP, tubo mabe out bt~ <!tom· 
mfftiol1 to {no Mailers, attll the <!CommUfar!, Ploceeba to 
tbe <!ftccutfon of tbat ([ommffllon, tbe 22d of March, 
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ann fummonen tue meffo~ attn jfenotn~, from wbGfe (!f.t= 
pulfion Colmer appealeD; ann tOcn tbep ret fo~tb tue an .. 
Ctuer aniJ W>~oteaattolt of D~. Berry anti tb~ee otberg, in 
11XC verba, nottuitbtlannillJj WIJleb ~~otcftatioll tbe ([om" 
murac!' p~onouncen fo~ bIG own autbolitp, anti requicen a 
Ql:op!, of tue Jj!J~oc£fa l1gainff Colmer; ann UPOll Q.];tamf" 
natton, nun auot{Jer w>~oteffatfol1, toe ([ommitfarp reberfetl 
tbe m.ettof~ Decree, ann te(fo~en Colmer. 

'flCbe!' finn furtber~ tbat tbe 16th of Ma y, tbe '15f1lJoP ir:e 
fuen biu ([itation to tue Rerto~ ann ~cbolar~ fo~ a Ge
neral Vifitation, to be beIn toe 16th of June, in tbe <leba" 
pel of tue QroUege; acco~ninglp the 16th of June, tbe 
'15taJOP (ome!) to tbe Ql:ollegc, nnn to toe iDoo~ of tbe 
(ltbapel, tubfcb \t1a~ tlJut up., ann tiJe!, fintl tbe W'o!ter tua~ 
fubjeff to tbe ®oUecnment of tbe lL\ectol; ann tue Rccto~ 
ann €Slc{JoIor9 tb£n p~otefiell againff tbe ~illJop'~ 3lurir~ 
ilHfioll, tnfifffng upon ID~. Mafier's Vifitation; anb tbat 
tbe '1BiffJop tna~ batten from all!, furtber dltfitation at 
tbat ~ime. ~Di~ l~~oteffatton, an not offec£l1 in loco Ju. 
diciaIi, (i. e.) t{Je Ql:bapeI, tue 1l3tffJOP refufen to recetu£" 
but anminiffrei:J an £!Datb to Webber of tIJe eerUfce of 
tbe ([ttatton, callen oUer tbe mameu of tbe lReeto~ ann 
Jrellow$, \Dbo appearet1 not; ann not being anmitten 
into tbe (ltbapei, lUent aUla!, lUitbout an!, '€btng elfe 
bone. 

tlCbe 21 of July tbe ')5fllJop fummol1ell n militatfoll; 
~ 3d J ul y, tuben tue m.etto~ ann @>cbolar~ mabe a ~~Ot 
teRatiol1 againff it; tbe 24th of July, tbe '15it1JOP p~o:= 
ceebet1 tn bi~ dltfitatton, anti mane an get of <!Court of 
tbe ~~oceebtngs tbe 16th of June; the 1Retto~ ann @Jcbo r 

lars p~oteffen, mbicb )f)~ott(fation tbe <llHlto~ allmittell 
quatenus de J me, &c. tbe <llmto~ nnmoniffJen tbe JReffo~ 
to abibe tue altfitatiOtt; but be tuftbn~etn t '(!: Cll of tbe 
Jrellow$ appeatell, ann fubmfttell. ann tbe reff rcfufeb ; 
tbe <llifito~ PlonoUllceb tue Non-appearers contumacious; 
anb feberal otbre ~~oceentng~ not material to be tuen;:: 
ttoneb tuere, (m'O, (nUe onlp tont tbe [ltfito~ erofbften Inter
rogatories, to ntfcobet ~atterS1 of Qccufntton a~afnll tOe 
lRrtto~ O! JreIlowt;; tn tbe afternoon tlJe JReffo~ anti 
@)cbolora nbfent Ulere callell a[(otn, ann neclaren in Con
tempt, finn tlJC jfeUotna fufpennetJ, ilun anjoUl'net1 to tbe 
:2 5th, ruben [)~. Hern's Place 1l1n~ bofoe'O a~ tnconfillent 
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lnitb tts 'l6Cl1cfice; ann £)~. Berry, tnttb tDe Qrollfent of 
four of tue feven rento~ jf£llotna not fufpended, waS 1Je~ 
Plibrtl fo~ Qtontumacp of bia 1Rctto~ffJfp. 
~brp filin futtb£t, tbat four jfeUo\1)l1 tbat fubfcrfbell 

tOe [)fp~i\Hltfon @JentfltCe, U1Ctf not four of tOe feven 
f£llfo~ jf£Hotu~, ultler£' bp tlJe IDep~t\lntion of IDl. Hern, 
ann ~ufpenfian of tbe otOer jfeUotns, aa afolefaiD. 

~tflt tOe 25th of Aug. } 690' tbe 1Lerro~ of tbe 19lain~ 
tiff, concurrentibus omnibus, &c. \\laa electrn JReffo~ of tbe 
QtoHcge, ann t[lJ~tIp a'Omtttell, if the Office was vacant : 
~bat tOe DEfencant lna~, befo~e ann tm tbe faill @1clt" 
tence cf Dep~tbation, lRectol of tbe faill flCoIlegc; ann 
if tbat ~entence be not baHll, be f~ frill lRectol. 

gnD tbrn tbc!, con clune, if tbe 19!ate wete \lOib b!, 
fOe Dep~illation of [)~" Berry, tOrn Painter being (bore, 
tbete is a goon ~ttIe to Oim to make tI)e lLeafe, ann con= 
fequrntlp tbc!' founn fOl tbe llt>lafnttff; if it lUete not, 
tben tbrp founn fo~ tbe DefenDant. 

glln 31 am of [)pfnion in tbtg <!tafe, tbat 31U'bgment 
l1ugbt to be gillen fo~ tOe IDefen'Oant ; ann bEfo~e jj en~ 
tfr upon tte QtonfitJeration of tbe l.9articularl1 of tbiS 
fperial d1erllfct, 31 tl)aIl p~emffe fome few ~bfnllfS. 

Firfi, [[Ie orc not upon a Mandamus, in lUbfcb Ql:are, 
if it ifS rcturltcn, tOat tOtre is a dtifitol, tbe Court in
ten'OfS tbat tbc [[ffito~ mill 'bo lRigbt ; ann tberefo~e, 1 
tl)allnot take Jelotice of ftnp of tbofe ~are~ upon Man
damus'S. 

In tbe nett l1t>lace, 31 Ulouln p~rmire tbat tbe mffito~ 
{Jatb no greater gutbo~it!' o~ J.lPotuet tban tbe Jfounno~ 
gilletb btm; be i5 tbe jfounnoia <lttratute qua Vifitor, 
ann nors retriue bis 13efl1lJ, W>otner, ann 9utlJo~ft!' from 
bim ; ann if tbe jfounllo~ glues btm autbo~it!' itl fonte 
~1)if1gg anll ([are~, ann not in otbrrg, ann qualifies anll 
IlUlitll tbat llDowct \\lbitb be giues bim, tbc m:ifito~ can" 
net rtcren tbat ll!>o\\1ct ann autOo~itp tbat i~ glUen bim ; 
qui poteft dare, potell difponere. 

lin· tbe nctt ~Iace 31 \Doulb take motice, tOat tbf~ 
Court batb an autI)o~it!', not onlp to COlteR (lfttO~£i in 
junfcial llt>locee'Oinga, but alro to rertif!' e~trajuntcial 
JJ>~oc£entl1lJ5, trnlling to t1Je i)pp~Emon of tbe ~ubjett, 
as lliaa rerolbrn in James Bagg'g <!tafe, II CO. gnl1 fl1~ 
neel1 tOfs i~ ebet!, iDnp'~ [[lo~lt in tbi~ Court. ~be ~ta, 
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tute of 24 H. 8. cap. 12. lnbicb bireffS baw, gpp·ealS 
tboultl be rueD in ~ccleliaffical ~attetS, take9 moUce 
that tue lLawS ~empo~ill, wbtcb ate fo~ tbe ~rtafg of 
l~nopertfe9 of lanD, ann tbe <!l:onfetbatioll of tbe ~eal\ 
pIe of tbe Realm, fn amitp ann lSeace mitlJout lRapine 
01 @>poil, wete anD ace pet alJmtniftre'O, abjuDgcn ann er~ 
ecuteo, bp funtl!P 3lutJges ann 9!3fniffet9 of t[jat lE>a:rt of 
tbe '!Sobp poltticlt, cullen tbe ~ empO~illtp ; anb botb gu. 
tfJo~ttieg bo join togetfJer in nue anmtnt\lratton of lutltce, 
the 011£ to belp tbe otber. 

31n tue nett )ploce {)ert is un Ejetl:ione 6rm~ f.Uougbt 
to trp tbe <title of tue ~i1nfion'l1Joure of tbe JRecra: Ot 
tbe ~ouege, tv[)Ete tue wbole ®llttcr ig fDunn (pecrnllp; 
ann if b!, wf)at hl founn, it appearg to UG ti)at tbe min. 
tOl blln affrlJ extrajudicially, anti batf) none [[{toug fn 
tJep~i\)rnlJ tbe }Reffol ; certainI!' file are not nQW to intend 
that he hath done Right. ~fiete ate manp traCes tbat 
are Plopctfp ftnn purelp of Qfcclefiilff(cnl Qtonuf!lIlcc; but 
if a ([Ule of lLonr. Contf§j to be trfft) fn tbe. ~empo.lal 
~ourt, into wl)tcb tfjofe ~attrrr; ilccltJentaUl', fall tn, 
tlJEP ate to be jUtllI£U of anti teietJ bp that ¢empo~al 
(!tOlltt. 

Qg tn a ~ttle upon gmanfage, if llffile be jOine'l!, ~ar. 
tiage o~ no ~i1tttl1ge, tbi9 hl to be ttien bp tIJe ([tr.tifi~ 
rate of tbe 'lBiffJop ; but if tbere be a fUueftion upon tfie 
~tfal of a (![;ttie of !Lanll, tn~etber II t0crfon unt'Jet tubom 
titber of tbe l~(lrttrg clafm, lUng mnrrtetJ to another, oa 
no; tl)e QrempoNi ([ourt tuiU fut'J{Je of tbat e@attct tuftb~ 
out ClCerttftcate; an tutU, Done in a famoun (!tare ill 
this (!Court, in Ulp Lord Hale's Time, tfJe cztafe of mp 
noW Lord of Danby's Lady, illtO ~~. Emerton. '15ut ~ 
-nern not urtlJe tnffancetJ in anp ([Dre, fo~ it hl almotl eUft!' 
Di1p's (frp£tiel1ce in all toc Qtourtg of Wefl:min!1er·HaI1 ; 
if illlP one claims na It>ett to big Jfntbet, 1l1lO tbe enue~ 
ilion arifetb, w[Jetber Ots ~otber ltJll~ manieb to btm o~ 
not, tbi~ flJ:ourt tlltll trp tI)at ~iltter; unn it fu e1Jcrp 
{)il~·~ 1Bulil1cf~, ilUn Ulan!, Qrafea tune f)Obe been to 
tlJat t!>urpofe ; attn in trutb it wOllIn be a great iDefect 
of Jiufttce, ann a great JRep~oacb to it, tbut a Wnn 
fiJonln be nep~i\len of IJi~ jfreebollJ arbttl'arUp, ann babe 
no leJJal Mtop of bal.ling BhJbt to be none bim; ann 
bere 31 cannot but take JEloUce of tubnt mp Jl..,o~n Dyer 
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faitb in 209. Coveny'a Qtufe, tubo beinJJ l~~efinellt of 
Magdalen College Oxon, matle an appeal to tbe \!Crown 
in Qtbancer!" from a ~entel1ce of IDep~iUation, bp tbe' 
Bifhop of Winton Vifitor. J/t i~, fapa be, a mere tem= 
po~al i!@attec, tbe J.13artp tu~onlJen aJan baUe an Affize, 
O~I fome rucb S5uft at <ltommoll l1atu, bp \llfJtcb it t~ 
fironglp tmplielJ tbere couln be no ~are, tubere a 9}l)all 
fiJaU baue a imlrong bone bim tn a tempo!al ~att£t; 
tut tbere ajan be fame JRemenp PlOuibeti fo~ bim bp tbe 
lLaUt: '\tbe Mlifnom of tbe latu ba~ not truffen all!, of 
tbe Q!:ourttt of ~ufffce o~itJfnaU!" JUftb tbe final [)eterml: 
nation of geattetS of !Law, but batb appointeb [[letts 
of ~crol, ann appealS ill feuetal ~afes: motu toat tbe 
lLatu in tbbJ ([are fiJoulb put Cucb a u>otuer in tbe ([tifito~ 
of a ~oUe!Je, tbat be aJoulb no tubat be pfeafeb, ann 
Wbat ebet be botb flJollln be like tbe latus of the Medes 
and Perfians, unalterable or unquefHonable; anb tuben anp 
(ucb flCafe ts b~ougbt befo~e Utl, tbete lboulb be ltO )Reme= 
111', reem~ to me beep tlrange anti imp~obable. 

gnn nom J/ baUe p~emtfetl tbefe 'QL:bing5, ~ fiJan conffs 
bet tubat Jotuer~ anb !autbo~itiea tbe mifito~ of tbts <li:'ol= 
lege batb, ann bom be batb erecuten tbofe ~otuers; 31 
muff neebS fap tbat tbefe ~tatutes founn in toe <Lterbi(f 
as tbe1' are betp long, ate onlp pennell as to out <Ltnner .. 
nanlling at tbis IDap; pet aa to fo mucb of tbem as 
concetn~ the dtffito~, tbep feem ta me to be bet!, plain 
ann obbiOUf1. 

jfirff or all, tbete fs a long l~~ologue, tubicb ctP~etretb 
tbe J/ntentioll of tbe jfounno~, tn malting the <Ltmto~ to 
tbis QCffect: That Mankind is fo prone to Evil .. and as we 
daily fee Variety of Times changes the ben: Things, that 
it is not in our Power to make fuch Statutes, which a ClIn~ 
ning Man may not violate, by ill Interpretation, or in
gefiing forne thing of Fraud, &c. 
~be main QCnll ann Definn tua~, tbnt tOe @>tatutes 

ann £1D~binance~ migbt be obfetUetl, <Ltfrtue ann Diret .. 
pUne maitttail1eb, the m.igbt~ ann 10libUeges of tbe ([01 .. 
lege befenbeb. me noUl come to toe ll!>0wet of tbe 
d1mto~, as to tbe taoint tll muellol1; toe ~tatute Caps, 
That it may be lawful for the BHhop for the Time being, 
as often as requefied, and without Requefl: a quinquennio 
ad quinquennium femel by himfelf or Commiffary, to come 
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to the Co))ege ; and upon all the Statutes, and other Ar .. 
tides concerning the Good of the College, to interrogate 
the Rettor and Scholars, &c. to PUllill) anll co~rfct i)f$ 
fences againn tbe @>tntlttcs, eben to tbe ID(p~itling of 
tbe JR('cto~ o~ @Jub:tccto?, o~ the QJ;.tpulfion of a ~cboIar, 
commanbfng tbem to obcp tue dlUito~, (Vide tbe @>tatute 
at lar1Je) anti appotnts tbe <ltbargeg of tbe dlUitatton to 
be patn; ann after fclleral p~eIimfnarp C!Cautions on aU 
~tnes upon there J1!)~oceenings, tbe [ltfito~ is to go on 
to tbe )RemoUat of tbe JRecto~, &c. anD enJoin tbe @)cbo~ 
lars to make nem <!l;lcctfons, &c. 

arbere are not faunn in thfS dlernict, anp oU)ct 190wers 
o~ autbo~itle9 tbat tue [ltfito~ baH), o~ in anp other ~ans 
nct, tban rucb as baue been reciteD; bereupon 31 make 
tbeCe i'>bfetbations. 

Firet, ~bat tbe dlifito~ bimrelf cannot bUlt tbe <ltoI= 
lege mo?e toan once in fltle t@ears, unlefs be be requeffeD 
bp tlJe ([,oIlege. 

Secondly, ~bat toe J;)ob'lers anll gutbo~itte~ of Be~ 
fo~mtng ano <ZJ:oltcctill1J, e.rtCl1i.l.£S onIp to fucb <ltrfmes, 
anD jfault9 ann Wlfcarrfages., 09 are committe'll a1Jainff 
tbe @)tatute9 anO ®~nil1ance£l of tbe Qtollege: flCbefe 
[[(O~D~ (the Statures requiring) (according to the Statutes) 
o~ (according to the Tenor of the Statutes,) being b~oUlJbt 
ill contfnuaIIp tn ebctp Qtlaure. 31 fiJall ItkCWife obferne, 

Thirdly, 'QI:be great ann tenDer Regarll toe founDer 
batb to bia JRe(fo~, tuben be i9 placeD in tl)at IDffice. 

Firet, lB e namfS tbe Qtttmc9 fo~ Wbfcb be aJall be re~ 
mOben. 

Secondly, J1)e apPoints tIJat IJe lboulD be warnen h!, tbe 
@ub#teao~, anD fiue of tb~ rentol @>cbolars, befo~e tbe!, 
make tbeir application to toe 15ta)oP. 

Thirdly, ~bat all, aa tbcp are affiatng in gibing tbeit 
(lCeffimonp, take an ®atb befo~e tbe ~ub:recto~, tbat tbCP 
no it not out of 11) tltUDI o~ ill mm, &c. 

Fourthly, :lI obretlle tbe ~iancmeanoua: of tbe m.ecto~ 
muff not onlp be Cueb, as ia mcntionen tn tbe @)tatutcs, 
but mull be plain anD obulotl£) to tbe @)cbolar~, ano no
tO~iOU9 ann fcannalous, tbat tbep take £lotter of it; ann 
tbeir ~eftimonp mun be Up Oil ®at{J befo~e tbcia: £lpplica~ 
tion to tbe Bilhop: ~belt tbe ~ub:retto~, tuitb tbe ~on: 
(ent of tbe majo~ teart of tbe ~cbolatf$, i~ to wlfte to 
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tbe ')5iftJoP ; anti if tubat tbe!' allelJge be Counn true, tbe 
JReftoJ t~ to be remonetl. ann 31 obferbe afro, 

Fifthly, qtbat tbe jf'ounntr aUotuetb to tbe mecto~ all 
juft and honefr Excufes; tlJat bl tbe <!f~p~emon. 

anti nohl ~ llJaU conOllet \tllJetbet o~ no tn tbis ~are 
tbe dtifito~ batb kept btmfdf wttbin tbe 1;ounns anti 
JUmit5 of tbt~ teomer ; James Colmer, one Of tbe rento~ 
JffllowS, being fountl guilt)? of ~l1conttnenc!" t9 erpel= 
len tbe ([ollege; be appeals to tbe '!5illJop as dtffitol, 
anti be ttfue~ out biS <l.tommtffion to ID~. Mafi:ers, as bis 
([ommttrar!" anti tbereupon a dttfitatton fa belli bp tbe 
([ommitrar!, ; ~ am of IDpinion tbat tbis <I1ifittng b!, tbe 
~ommitfat!', is a quinquennial Vifitation, ann 3l no not 
fee balD it can be otberltlire. Jf'o~ 

Firlt, 'QC.be ')5i(l)op batl WOlDer onIp tn tmo <!tares to Ili" 
fit tbe ([allege; tbe one when defired b!, tbe R£HoJ, ann 
eub=tectol anO @1cboIatS; tbc otber, without any R.equeft, 
anll tbat ll1a~ to be but once in five Years: Jaow it ia 
not founD, tbat tbls dlifitatton of D:. Maners was at 
the Requeff of tbe Recto~, Ol 0ub·rectol anll 0cbofar1j; 
nap, it is founl), tbat tbe!, tlo p~otetl agatna tbia dliLi. 
tation, tbat fS fa far as; concern5 tbe putting of Colmer 
ilgain tnto bi~ ~Iace. 

Secondly, [me ougbt to intentl tbat tubatfoeber tbe 
jf''Ottnller nfteH~, tbe @>tueating' to obrerbe ann keep., be 
intentlttl tl)ouln be @art of tbe @ltatutes; IDe wt11 not 
ruppore tbat tbe jf'ounllet intetttJeD tbe ~cbolars flJoulD (0:= 
(tv'ear tbemrel\le~, erpetialf!' \\'Iben be names ~ertur!" a5 
one of tbe Cltaufef5 of C!E~pu1lion. 

Firft, 1irbe ®atb of tbe lRetto~ is, tbat ~e tuffl be 
faitbfui to tbe Cltollegc, anti p~ertrbe tfJeir Wotremon~, 
ll\tgbtg ann JLiberties, to tbe utmoft of tiS ~o\\'ler. 

Secondly, ~be i'atb of tbe ~cbolat in Annum Proba
tionisis;,not to rebc-al tbe @)ecrets of tbe €oflege, o~ 
make W>arttes tn it; anti if be bappen to be erpellen tbe 
([ollege., tbat be renounce all Qppeals, anll tutu fa lJo 
tn [[1rtttl1lJ, if be llJaU be bdirtO fa to lJO a~ bts ~~. 
pullion. Qnll 

Thirdly, qtbe EDatb of it perpetual 8cbolar, is to ob. 
(erUe tbe @)tatuteSJ of tbe (ltollege, to bo o~ (utter no 
Damage to tbe CltoUege, to abel' biS S>upetio1SJ; ann ff 
be be e~peUetJ, to renounce all appealS, &c. (0 tbat tbe 
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~tatute~ allom no appeals to tbe [1tfito~ fo~ a @)cbOfar 
llep~iUen. 31 wm ruppofe, anti tntJec'O no not tloubt at all, 
but tbat tbe Vifitor upon bis; dltUtatton, tubctbet it mas 
bp Requeff, olnot Ill' )Requeff, might etamine tbh1 ~tltc 
ter of Colmer; fo! bi£S autbo~(tl' tcatbell to interrogate 
ilbout tbe ~tate of the <!toUcgc, anD all it£S ~cmberG; 
but Rill tbfg mUff be fn bi~ Vifitation, anO tbere fa not it 
mo~tJ in all tbe @tatutc~, tbat giuc6 bim W>otuer to beat 
appeala, o~ to etamine 9}3trcarrtagc£), otbermffe tban ill 
n <Tlifitatfon ; fo tbia ~,;ecution of D~. Ma{l:er'S <ZI:om# 
mftUol1 muff be a mlfitatlon. 

What botb tlJf£S <I1lfito~ llo nett f tbe 16th of June tn 
tbc fome ~eat bc comea to blfit again, ann tbia tG not 
p~oben to be none at the Requeft: of t{Je Bettol, Ol ~ub~ 
teCto~, ann jfeIlotns; tlJfs tben hl a boluntarp dtiLitatiolt; 
nun wit bin tue tiue ~eara; ann if not a quinquennial 
mifitatton, acco~nfng to tOc ~tatutca, being tnitbout ae~ 
queff, tugatfoeuer tbe 1l3flIJop nin tn it, maa ertrajutJictaf, 
& Coram non Judice; at tbi~ Ql:tme tbe 1l3tl1JOP Dotb a 
bifitoto~inl aCt, in £~ilmfnfng Webber tbc ap!jarito~ about 
the Ql:itntion; tbcre l~ no Doubt, ] tbint, but tbat if be 
come£; to intcrto~ate, tboltgb fJc makes no iDcccee, it ia 
a dItfitt1tiOIl; ann be bfmfelf afterwarDS enters tbfs as t1 
lltLitato~fal ~(f. 

<tl)cn tubnt notb I)I? no nett f tbe 22d of July in tbe 
fame ~ear be notb btCit ogtlilt., nnn tbh.l i6 not founn to 
be at tbe lRequcff of tbe JReffo~, o~ @>ub,rcctol, llntl @(bo~ 
larg ; attn tbercfole we nmff {ntenn tbat tbe 13:llJop Din 
it tJoluntariIp; ann if it maG il tlolul1tarp [{mtntion, tben 
tt t51 n tutrn quinquennial <I1ifitatiol1 tnftIJin fit ~ontbG ; 
ann certainf!' bp tfJe ~tatutea of tue QLollege, if tfJat of 
tbe 13th of March, o~ tOe oUJce of tbz 16th of June 
wag n dlifitatfon, tbfg in July mua be ettrajuntcfal, anb 
confequentlp aU tbot WfUl none tgcn muff be \loin. 

J1 call not but take mottce, tbat fuppofinlJ tuts to babe 
been a mmtatfon i1cco~ntng to tbe ~tntutcg of tue <l!oI" 
leaf, tbe ~ufprnfio!t of tIJe .fl?lIotna, ann Ozp~iuntfoll of 
tlJe Recto~ nte not lulltfiable bp tbc €Matute t aa to tIle 
~cbolar(). tue ~tatutea appoint, t[Jot tf tl)e '15tff)op P!O~ 
(fCn to tlJe [)ep~i\)ilttOt1 of onp ~cbolar, it UJilll be Ill! 
tbe Q!onf£l1t of tOe ReCtal, &c. tuitbout mOore <!tonfcnt 
rucb ~tpulfton f~ of no gOlee, ann boin; nom trJcre ig 
no fuCb ~onrent founO in tbe <L1erlltCt, ann pet iD~. Hern 
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is> t1e\p~n)el1~ mll)" the otber jfdh)tu~ fttflJcnl1eb b.lftbout anp 
~onr~nt'; mHl' tIJ£t1 fo~ tbe Dep2illl1tton of the Reffo~, 
tlJrre OUlJ1Jt to be tbe ([onfent ov [OUt of tb£ feltfo~ jfel= 
lob.l~ o~ @}cbOlflr~: 13t1t it tg faln, tbat brtf."bl a €j)ufpctt.: 
lion of t(jofc JfeliOUH1, \bitb tbe ([onfent of faur of tbe reben 
fento} @>cl)ol'l:l;~" anb a IDI!P~ill11tfcrlt of t(le Bertol, witg 
tbe ([onf'l?llt of fout mba mrre fenio~ leUotDG, upon tbe 
ID£p~ibiltfon orID~. Herne, unIt tbe ~ufptnfion of the 
otter jf£nO\tl~ bt?fo~e. 

{[tUlp fo~ IUP ~att, 31 mnlte no Doutt at aU, but trjnt 
~urpett(ion 'botb not make tI]e ~dJolat no @)cbolar; fo~ 
tnt, en' tbe @ufpenfion fa_taken off, tbep are not ,gofell 
iluaill; tfJrp ate €l)cgolatfJ ab initio. 

3lt reem~ to me, tbat if tl)edlitito1 ltJa~ fati9tietJ, be 
migut boDe mane a~ manp <I1tfitatton~ as be \\louIn 
pltaf€ ; pet be mtgl]t betp mell babe allottren tbem fome 
'ijtfme to confiner, tuIJetber t{JeJ! tuoultJ compIl' ltJitbout go# 
illg futtbcr : 3lt mas toe Direction of toe lountJer t[)at all 
-a:bil1ga tlJouln be 'bone fo~ <ZCbaritp, an'O J;)lefetbntion of 
tbe <[ottegf, a9 a JElurfetp fo! ILcatniu!J, ann not fo! tbe 
i)rUruction of it. 

motu tui)at wa~ tbh~ ~urpenfiot1 fo~ f it tuaa fo~ <!COft,; 
tumac!', an'b tnl)at tuas t[Je <!tontumacp? fo~ not compi!," 
iug witb t{Je dliGtation of J o]y : ]It t5 founD, tbep bum.: 
hlp came to tlJe ')5taJoP tnitb tbefr RenfollS, tubp thep 
couln not complp tuitb it as a dlifitatiOlt, becaufe bp 
tbefr ~atbG tbep mete obHlJc'D to obferbe tl)e ~tatuteg, 
ltli)tc:b circumfcribe'b ti)e dltfitatfolt to once in title t0car~. 
'<tbep offer tbcic JReafons in leaper, ti)at fibe !0ears ate 
not effiuren fiuee tf)e fOlmer (!1ffttation; ann tuel' p~otell 
not to cOl1fent to tbfg dltfitation, lean anp 'QI:btng tlJouIl1 
be trone to ti)e Ii3~ejtttlire of toe JRfgbtG of t[]e ~ollege, 
wbtcb tbep tnere rtuo~n to maintain! 'QI:bts J13~oteflatfon 
is rcccfbeb quateous de Jure; tben tOep lUttbn~a1tJ, an'll 
nre p~onouncen contumacious. 

J!llCUCt {Jcatll tbat bp tbe Civil Law a ~alt tuag cuet 
(ufpennell fOl not appCarltllJ 011C£, ann l11Ucb leffJ trJat nil!? 
one filn~ tber nep~t1len fo~ toat, a~ [)~. Hero'S ([are fS. 

gn'b (cttainl!, tbhl JPaper tubfcb \lliill offcren to tOe 
')5iff)op tuag a ~attet of (WeflJbt ; tbe wattet tunn true 
ncco~iJf"g to tbe @ltatute~, ann a jua Q.f~cure; anti it is a 
tJerp bonell \!I:bil1JJ to be fearful anD tenner in @ofnt of 
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IDatlJG; ann if it mete a ~attet tbat tuep noubte'D ill 
point of Q!;onfcient£, tbep OUJJyt to babe been tennerl!' 
bruit tllttb. 

Qn'D inDeeD 31bO not finb, a~ aU tUi9 ~atter ifl fOUlln 
befoll?, tbnt tbe 1RfffO~ llotb appeat to be guHt!' of tbe 
lena Cl.ttimc; but onIp on tbe tontrarp, aa an bond! wan 
fiJoUlb be, be tuaa concerneD to p~efer\le tbe ~tatut£~ of 
tbe <!College, ann tbeit ([onftttutton; anb 31 l)oubt not, 
if tbe jfounl)£t couln fpealt biG 5l@inl1, be tnouln be of 
tbe fome IDptnion; an'D pet fOl tbfa at laff tbe mecto~ 
f~ Dep~i\le'D fOl no otbct Cl.tontl1macp, but 110t compIping 
ttJitb tbia [liCitatfon; tllbicb tf not acco~n{ng to tbc ~ta~ 
Uttl'9 anb Cl.tonffitutfotl of tye c!ollege, be \tla~ CWO!tl 
!lot to complp tuith it. 

an IDatb fa a facten '(tbing, Dub a g{;9an onlJut to l1e 
Untlet bow be lliolateG it; anD certainlp it i~ a ~attet: 
(If IJtfat ([onfibCtuttolt, bow i1 ewan fiJouln be p~etfen in 
rucb a ~attEr, ann e[pcctaUp botu be ia to be punffiJci) 
fo~ it. 

antJ upon tbe mlJoIe ~att£r it fecrnG to me, tunt tufa 
lall p~et£llll£n dlifitnttolt til July, ttHla in '([rutb no dltfis 

tatiOll tuttoin toe ~tatutr~ of tbe ([olfciJc, anll tl)at tOe 
~loceetrin~5 t{Jercin \nete illegal ann arbitrarp, ani) not 
l1HlttonUll ilp tbe ~tatutt£j; (0 tuot 31 am of ®pfltion 
tunt IDl. Berry i~ 3m lRerto~, ann tonfequcutfp tbat tbe 
letro~ of tuc ~laitlt(ff i~ not fo ; anti tbetefo~e 3!utJ!Jment 
oUlJIJt to be gtufn fO~ tl)e Defentlant .. 

JllUice G. Eyre. 31 UJaH not mention an!.' 'f£:biltQ; of 
tbe fprctol dler'Dict; it batl) b££11 nlteanp bet!.' hltgcfp 
opcneb In nU tbe W>artfj of it; but 31 no tf)fult upon tbi£' 
fpetial [lcrbiCf, tunt 3!ungment OU!Jut to be !3t\lcn fo~ tOe 
IDffentHHlt. 

t[Oere being Utaup ~lJit1ga rmb ~atterr> btfCJ'OI£'O up fn 
tbi§~ <r1ertJict, tubitb biltb been opcncn IIp mp 1B~otOer ~ 
flll'D InDcrb Uliln!' of tbnn liO tn81'£J \3£tthunt to tiJe \iDoint 
of tue Qneftion. 3i fiJGll omit mcntt.ollfug, ol looking 
into tbfm~ but 31 \nouI'O fop tbip ttl ~enftill, tbot tl)ottgg 
3J talte it (of.) 31 no tnnc£ll) tIJut tbb:; mmtation in July, at 
lnfJlcfJ 'Qrtme UJC I)efcnllant \Una 1)ep~fben bp tbe dttfito?, 
tuoa a Quinquennial ViGtation, nottllitbftonnllllJ tOe fo~. 
mer <!tommiffiolt in February befole Ilranten to IDl. lv.~
fiers, nnn bp bim crecutetJ in March; pet Jl um of ~pf. 
Ilion tbj~ IDcp~U.latton of tbe i1efclltJant, aa fOUllll b!' 
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tbtg [tertlict, i£t tnf)olfp bofn, on'O tbat tOe CHaUDitp of it 
tllllP be rramincn in this Civil Attion, b~ougbt to ttp tbe 
\title to tOe ReCtory- haufe, ann tbot we as ]utJges are 
no [Qinrs; bomi'o l1p it! ftbe [llfito! in tbia (!tufe, tbougfj 
be be motle b!, tbe froun'Orr u Judge, pet it is ellinent 
from tbe ~tutute~ l)e t£t not mane on abfolute Judge, but 
confiituUtJ unnrt lRrftrififon$ an'O lLimitation£t, tubicb 
muff be purfuen, Ol bis acts) nre llDll1. jfo~ if tbefe ill 
pennell ~tfltutr9, il~ 3J muff call tbem, Do oomit of an!, 
fcnfibIe ~onffttHtton, tbe jfomt'Oet (JatO gfben tbc [1tfito~ 
no liDotnet to nep!ibe tbe li\raOl, tnittont tbe CZConfent of 
four of tfJC feben feniol jfrUotus of tbe ~oUege, line 
quorum conCenfu Cfap£t tOe ~tatute) irrita erit bujufmodi 
expuHio & nulla ipfo faCto: anll tbat tbi!1 t9tatute ia 
fo to be tlnl:1ertlooll, oppear~ eUen bp tbe 15ft1)op's §SCIt# 
trnce of Drpm.lotion, tubtcl) in tbe (Uctllfff i9 founn to 
be gibCI1 witb tbc ([onfcnt of four fenio~ ~ebolarg, then 
pre"em and not fnfpended. ann (£l'tninlp aa tbe [1ifito~ 
bfmf£If erpoull'O£O tbe ~tatute, to rrqutre tbe <!I:onfent 
of tfJe four fento~ @cbolar£t; fa we are to Ullnetfiann tt 
too, anll not to tejeff it as wbollp unfcnfible, no~ put an!, 
otDer QtonftruHfon upon it; it b£il1\J £~Plctlp foun'O in 
tlH~ [1ertliti, tbnt ~otu£r IS \Jiben to tbe 'l6fll)op fo~ tbe 
'(i!:fme befng, not onl!, to interNet ann make reafonable 
qconftructioll of tOore ~tatuteg an'O ®~tJinanceS of tbe 
([ oHelle, tf)at were matJe at firll bp tbe jfountrer, but aUo 
to ltHlke nem Sltatut££t; anti tbe 'l6illJop tuoulb netler 
babe Iaboutcn fo muef) to get fout confcntfng jfeUotug, 
t!' fufpel1t1ing tbe fenio~ JrclIows tuba lUere oguinff tbe 
illHitatiotl, unlers be ban fa conftrue'O tbe @ltatufe, bl' 
wbore <!f~pofition we are boul1lJ. 

13rfitle£t upon tbe §ace of tbe tnboIe @tatute, it ap= 
pcat.G tbe jfountJer intenl:tftJ tbe lRfiiOl a lltcoter anlJalt# 
tage oguinfi amotion o~ IDep~illation, tball tbe fecbolatS ; 
fo~ tt gib££t bfm an appeal from UJe ([ommilftltp to tlJe 
'mifi)op, wblef) none of tbe ~cfJohlr!1 ate aflotnen; UJilH 
lne tbrn put bim in n tno~re (j[ ollnttton tban all!, of tbe 
ecboIars are bV tlJe gountlet's ~tatute!1, to nep~t\1t 
bfm witbout anp one's <!1:onfent, when anp of tbem can· 
not bp tbe £.tp~£fg '!L ett£t of tue @ltiltllte be rrpellciJ 
tDitbout tbe ~otl(ent of tbe Retto1, altn tb~ce fento~ jfeI· 
lotus f gnn tbe <!I:faufe foUotning impollJertl1lJ tbe flColllmir~ 
fatp, mak£~ it plain tuat tt oU!Jbt to be (0 untlerffroll; 
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tbe [[10~11~ arr, Et infuper fi contra Redorem ad arno· 
tionern ab officio per hu;ufmodi Dom' Epifc. CornmifIar. eti
am confentientibus quatuor ex feptem. &c. tnbicb [[(Oll1~, 
infuper, & etiam confentientibus quatuor ex feptem maxi
me fenioribus ate telattbe to (ometbing befole, anl1 tbat 
can be ttotbing but tbe lRemobal of tbe iacetol, tllbicb 
mulf babe tlJen fucb a <lton(ent ; ann tbe jfounbtt'S @>ta= 
tutes ate bh:; [)oubtg \l1bfcb tbe <lJ:ourt map e~poulltJ, 
ano ougbt to 110 it fanourabll', a~ nFat a~ pomble to bis 
teafotluble 3lntftltion, ann to p~efetbe tbe loun'batioll, 
an'b fo muff refer to all tbe g{9atterg fOlegotu(J'+ as fo~ 
tbe [[lo~ng Privatio, ExpuHio, & Amotio, tbep (eern to 
me to be ufe'b tn tbe ~tatutes U9 fynonymous, tbougb 
barious mOl'b~, pet fignifping tbe fame 'QLbit1g; ann tbe 
9}!Jeantng of tb£ tubole ~tatute upon a fair <lJ:onllruffion, 
(reddendo fingula figulis) if ltle wfU babe anl' Regarn to 
tbe ~ealling, mull be, tbat if tbe Becto~ be to be l1emibeb 
bp tbe dlifito~, o~ bf~ <lJ:ommifi'ar!', fOl an!, tbe <lttimes 
in tbe @>tatute enumeraten~ tbere mull be tbe <lJ:on(ent 
of four of tbe f£nio~ .fellowS; if a ~cbolat be etpelleD, 
tbere muff be tbe CZCottfent of tbe Jaeffo~ anti tblee ~es 
nfolS; an'b bp furb ~tpofitton, aU \\1tu 11anl1 Ulell tone: 
tbet, ann not tnttbout it. 

alt'b as tbe @totul££J feem not to truff tbe (l]tfito~ mitf) 
tbe (ole ~oltlet of etpelling, fa neitbee no tbel' ltlitb tbe 
~allllet of it, but e~pounlJ tbe ~eanil1lJ of tbe loun., 
lJcr; tbe mo~n~ being, Si tamen ad privationem aut in
habilitatem Retroris aut expu16on' Scholar. alicujus per 
Epifc. aut ejus Commiffar. agatur tunc, &c. Vide tbe @>ta. 
tute at large; fo tbat it is plain ftom tbe [[1oJ'b~ of 
tbe ~tatute, tbat tbe dltfito~ batb no ~otllet to oep~tbe 
tbe Rectol, ttll be ban notifiel1 bi~ cztrtme to bim, anti 
giben bim an £iDPPoltunftp to anfmec, tl1bicb be batb not 
non£; but e~penen bim fo~ \'tcimess not in tbe ~tatute. 

gnn tbat tbe jfl.'luntJet map thua relirain tbe J13oUl£r!J 
£If tbe <I1tfito~ t~ plain ; fo~ be tbat gibes il J130Ultr anti 
n 31uria'bitttoll neUlI!, CteateD, map mODtfp an'b fiJape tbat 
J.l!)oUler ann JiurbJDtctton aa be pleafetb ; ann it mull be 
etpounl1eD aG neat to tbfa 9lntentfoll a~ pomble, anD e.te~ 
cut en aCCo~DinlJ to tnbat i~ platntp etp~efi'eD, otberlntfe 
tDbat(oeUct ifS Done lUtu be \lOfO, anb tbc ~olnet not 
pUtrue'b. 
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gntl tbe jfountlet balling mane tb~ee of tbe four renio~ 
€9cbolartt necclfarilp to be (onfenting, as CO'O~l)fnflte tnttb 
tbe [lmto~, bef(J1e ttc ClE.rpuUlolt of tbe )Recto~~ ann tnitb= 
out tubofe <!tonfent be tna$ not to be r~pcllen; anb ba, 
bing lip tbe @>tatute gitlen ltO t90ttJer to erpell bJitbollt 
notifphlg tbe ([time to tbe ~erron to be e.rpellen, tubtcb 
tuag not tJone in tbiS <Ira fe, ] tbink tbe iDep~tbation bottr, 
ilnn tbe il)efennant aUl continuetb )Rcffo~. 

jfo~ tbe ]UCp ~alle e.rp~efip founD tbat tboCe four Jrel= 
IO\l)!1 tbot tJin (onfent to the dlifitof$ @>entence of De
p~itlation, were not tbe rento~ jfellotuJl, unlefs tbcp be. 
came fa lip tlJe ~ufpelt(ion of tbe otuer §ellotus, befo~e 
ltJbtcl) JI tOink it t~ cleat tbcp nin not; fOl tbougb tbcp 
are bp tbe ([tertJtct fountJ to be -bp t[Je @entel1(e of tbe 
<!.lmto~ fufpennen ab officio & beneficia, !Jet a jfeflotn 
fufpentJetJ conttnuetb a .JP cllow fifll certainlp, liecaufe tbat 
IDifabilttp fJeing taken of, be,jlJant$ no new ailmfmon~ 
but fUll bol'O$ tbe fame ~face be ban befo~e; ann tbere~ 
fOle fuch a Sufpenfion caunot ilmount to an Amotion .. 
hlbfcb onIp can make bim ceafe to be a Fellow; ann erpe~ 
Ciallp fillce tbe 15tllJop batb not WomEr to nep~ttle a 1fel:: 
IOUl witbout tl)e ~onrent of the m.e(fo~ o~ JRub:recto~; 
ann if tbep fUll cOl1tinuetl Jrellotn£) fo~ want of tDelr QCOlts 
fent to tOe Ultfitota Sentence, acco~nil1lJ to tbe ~tatute ; 
tbia DEp~illatiott i$ bOill, tOe ([ti11to~ bnbfng ercectJetJ tbe 
@)tatute tulJicb gallc bim no l~ower to tlcp~1\le the Reaol, 
lUitbout tOe QI:onfent of tOe fettio~ jfellows, tubo gatJe no 
(!tunffnt. 

jfo~ aU W'0wets, gutbo~ftie£J, antJ 31uriStJiffiong, cfpe .. 
doll!, fucb as are nelUlp treatell, muff be etccutetJ aC(Oln~ 
tng to tOe f.tPlcfS 31nftitutiou, 01 plain ~eanfng of bim 
tOot createD tbem, anD acco~tJinJJ to tOe QCfrcumffancea 
l1lttb tubfcO be batb clrcumfcriben tbem. ann fo t~ tOe 
)Rule til Barwick'S <ltafe., Co. 4. 94· ann Hoes's <Ztafe 9 r. 
anD mallp otfJer <ltafes, hibicb llJew tubat @ltrfctnef,; i$ 
rcqutfite in tbe e~ecutillg of 8n autbolltp; oun fa f£1, 
I loft If 3. a ~an nellifcg bia Lan'll in ~aif, ann if tbe 
IDonee tJie witbout 31lfuc, bis @)otta tn lLa\rl wotch lUcte 
title, to fell It; one tlie6 in bf£J lLife.time, tbe otbcr four 
fell, anD bell) goon, becaufe general. gun Dl. Bonham's; 
.qtufe, 8 Co. 118. if tblce ~el1 ate namen 0$ atto~ltfe~ 
to make Il.tbcrp; ttuo no it in tOe ~lerence Of tbe 
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~bfrn ; it is velll [\'00'0; but not if Oe ban been abfent, 
ll£' the QJ.:afe i~ in Dyer 62. I lnft. 258. tub ere one Dotb 
lef£' tban I)e tG impoweren to DO, o~ mo~e; all tbat be 
notb tn Qtrecutiol1 of tOot ~otnet fG bOlD. 

151' all whicb it appears, tOat if tbe mifito~ batb llot 
purfuen tbe l}3omet giben bim bp tOe etatute Cn tOt~ 
~oint, b1' llotng it lUttb tOe QJ.:onrcnt of tbe renfo~ feI~ 
low~, o~ not balling notifieD tue QCcitfle to tOe ~art1' be: 
fo~e IDep~iuatton, ann tOeteop giben bim an Q)ppo~tunitp 
to anftner; fo~ all tbefe <iCaufes tbe Dep~f\Jatton ifj 
boin. 

{inti fo~ tbe ®bjeffioll tOat l11a~ tlarten at tOe ')l3ar b!, 
@)ir Thomas Pow is, tbat if tOe <iConfent of fout rento~ 
.JfellolnG lUa~ necetratl', (whicb be arg'uen tuag not) pet he 
{Jan it; tbofe tOnt conrenten, being tOe four renio~ jf'e( .. 
lotu~ tbat were at that ~ime tn tOe QCollege, the otbers 
being lUitlJn~attJn; 31 tbink that tuill tuefgh betp Httle, fo~ 
it is not founn e~p~enr in tOe metntif, but tbat ellen tbe 
fitft fout tuere p~efellt in tbe mnfuerlitp; ann {nneen it 
tuoulD barnl!' bcferbe all SlnflUer, if it IJab not been an 
£lDbjeffion mane; fo~ tlJe 31utp ntn e~p~en!, finn tOat tbep 
l1J~O bin (onrent lUcte not befo~e tbe dttfitatfon anp of 
t{Je fout fenfo~ fellows; no~ at tbe ~tme of tbe ~en~ 
tence, unleff,; b~ tOe mifitofJj @Jufpen[iol1 of tbe otbern. 

ann it muff be {nteUbeb in tbiG fperinl mcetJfct, tbnt 
tI)ep tuECe p~£rent ill tbe ~ollege, at lcort fn tbe dtnfber
fitp, fo~ tlJe 31utp finn notbing to tbe conteatp; anti 
it t£' platn tbep onlp refet tbe ~atter of ILaw to tbe 
([OUtt upon t{Je Jfatt {OUnb, ann not upon tubat is not 
founn; ann tberefo~e all tbe ttecetrarp Qt{ccumllance£, to 
(mng tbe main intenbetl ~oint of fLalU in £[luellion ate 
to be tntentJetl, acco~nilt!J to tbe 1Brolt~, Roll, 2 Abr. 697-
ero. EJiz. 167. Hob. 55. ero. Jac. 64. Fairchild'Jj Ql:afe, 
ltlbicfJ tuaa a QCafe mucb ffronger tban our$. 

gntl 31 tbink tbe [)ep~i\)atton i~ \Join fo~ anotfier QCaufe 
t{Jat nppmts in tr)e <I1erl.lHt, fo~ toe 15Hbop fent a (!Cita. 
tion fo! a Q!linquennial Vifitation the 16th of June, tuben 
be entren mto tbe QColIe6c, as far os tbe ([IJapel.nro~; 
but not being permlttetJ to enter tnto tbe ([{)apel fo~ tuant 
of tbe Il\eps, be nin tn tlJe <iCOlll't abmfnillet an IDiltb to 
t{J£ gPPilttto~ to p~o\)e tlJe Q.T:itatioll; ann not being an· 
mitten into tbe Cll:lJapel, f)£ went atual'; ann bun tfJi~ in· 
tellDeD miutntfon been fo conclunen b!, rbe 16 itl) op, ] 
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QJoUltl babe been fat from tbinkfn~ tbt~ a [lUitation, o~ 
fa mucb as tbe )Beginning of a U1tfitation. 

'l6ut it il1 aftertuarbS fOunt1, tbat be iffitetl out a fe" 
(Oh'O ([itation fo~ a -dlifitation tOe 24th of JuIY:i anti up. 
on tbat iDal' in the Han be Din a biUtato~fal tnt, anti call~ 
fOl tbe flDatb of tbe appatito~ tbe 16 th of June, anll O~" 
lIetS it to be regiftteb as an aft; fOl it feems tubat tua~ 
tben bone, tbe!, ba'O mabe it into an aCt; tbe [[1o~n~ are~ 
Eundem atlum pro parte procefius hujufmodi negotii vifi
tationis haberi decrevit : anb tl)rn be a'bjourns tbe [lUi" 
tatton till Friday the 2~th of July; anb on tbat Dap's 
~eeti11g be bib (eberal tlfCitatolial afftl, particularl!' fur· 
penbdJ tbe jfellgtus fOl a <lrontumac!' in not appearinn; 
anll tben abjourns ttll Saturday, anb upon tbat Da!, be. 
p~ib£l1 tbe 1ReHo~. 

@o tbat if tbi~ Quinquennial Vi(itation begun upon 
tbe 16th of June bp the GCt tben bone, (a9 it appearn it 
biD, anb tuas fo intenben to tlo bp bim, be babtn~ as 
~tt Thomas Powjs Pblare'O it, rackeb it -on to tbe fubfe" 
quent dlifitation) tben tbe mWtatton fa begun (Ontinu" 
ing tbe 24th, 25th, anti ?6th of July, upon tubfcb iDal' 
hlas 'tbe 'Dep~ibatton of tbe )Rectal; all tbat tuas Done 
mull be boiD, tbe Qtiftto~ bp t(lC @)tatute babtng no 
~otD'Ct to 'Oep~fbe bim, tbe ([tiUtation being llctetmineD • 

.trol tbe Statute de vifitatore botb impotuer tbe dlirtto~ 
to I)olb bts d1ifitation but fOl ttuo IDa~~, unlefs ex caufis 
urgentiffimis & ra,riffimis ; anti then bp an!, ~ei1n~ it is 
not to be pao~o!Juen Ol conttnuctl brponn tblee Daps, anti 
all tbat is aftet tIone fs bOin; anb if tbe 16th of June 
:br tbus tacken on, anti tuas tbe ')5eginning pC tbiS <rtf" 
fltation, (as 31 tbfnk it tuas)'it neetltng no fOlmal atljotltn< 
'mellt to make it fa ; ro~ tOe @>tatute ra!,~ tbe 13ttbop 
fiJall Plotee'O fummarie; anti babing tben tlone febcraf 9fts 
of a mintol, as taking tb£ flDatb fOl tbe <ltitattolt, ann 
babing tejeffell tbe~~ote(fatiol1 of tbe <ltallcge, anti re" 
gfffteb tl)em, ann matle {lets of <!tOUtt of tbem, tubicb I)e 
ba'O no ~otuet to tlO but as mtfitol; tbe <rttfttation it 
cerf at 'tbts ~tme tum be \1Jboll!' boitl, tbe mlo~'O~ of tl)e 
Statute being, Non excedat ultra duos dies proxime fe
quentes, aut ex Caufis, &c. ultra tres dies, &c. fed lapfo, 
&c. triduo tranfatl:o, eo ipfo vifitatio ilia pro terminata 
& diff'o]uta habeatur ; fa tbat tbere ts no @>pace o~ ~tme 
left to lengtben it out to anotbet Dap; but tbe dltftta. 
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tion i11 gone,; fo~ wben it i~ 011ce begult, tbere ore but 
tb~ee [)ap~ aHowell fo~ it at tbe utmon, ann tben berng 
beln IOllllct contrarp to tbe ~tattlte, all t[)£ gct~ fo none 
ate, bp tbe c,:p~erg Letter of tbe ~tattttc, irrita & vacua~ 
as wf)ere one {g impowereb bp JLcttcrJ:) ~atcl1tJ:) to boln a 
<!ronet Oll fuel) a IDap, o~ in fucb a 9}t)nnnet ; anb be [JoIns it 011 
attotber IDo!" ann in anoUler 9!3nnner, aU tbat IJ:) none all 
tbat IDap, o~ tn tfJat ~annet, til bOl'O, & coram tIon JtJdice~ 
ann t{Je QLommon !Lam wtll not C~pol1nn tbe [ltrtto~ ta 
babe a larger 1l3omer o~ 3illti~nirttol1 tban tbe jfounncc 
batb Iliuen bim, o~ beem bim to beat anp otbet 3lmoge 
tbilll tbe jfountJer batb put upon bim bp tbe ~tiltute; anti 
~eiltg cOI1{ltUlteb bl' tbe l}3artp, be bttfer~ not from atl 
9rbitratol o~ lunge, tbat t~ cteatel1 bp 'get of l@atlfament 
fOl a parttculat ~urpore, tnbofe gutbo~ft!' is fJoun'Oetl 
lUftf)in toe 'Limits p~erCtiben bp tOe 3)nffrument tont ere
nun bim, itS appear9 4 Inft. 267. ann mbntfaebet be 'DatU 
in (!j;~ecution 0 f bfJ:) ~utbO~itP bc!,onn wbat, o~ otbermtfe 
tOan as iJf p~Erctib£b to bim in tbe Wowec, iJ:) 110itt; fo: 
Non obfervata forma infertur adnullatio actus; anti 31 
am fute 110 Sl@nn can tbtnk a [ltfito~ to be an SiDfficfr at 
tbe <ltommon lLalU, 01 tbat be can p~erctibe fo~ bis 
~ltltbo~itp, otberlUife tban a~ it i~ IimfttetJ bp tbe 
jfoun'Oer. 

anD if tIJen fo~ tbe IReafons to at 31 baue mentfottEtJ, 
as (!j;~pentnlJ tbe lReffo~ witbout tbe <!ronfent of toe rOUt 
(entol jfellows, ann witbout nottfptnll to tbe lRccto~ bt~ 
<i1:rimc, nuD gibing bim tberebp an IDppo~tlmitp to an" 
(wer, ann conttnuing tbe dltritatton fout Dapa ; all mbfcb 
are contrarp to tbe @)tatutes; o~ bp l1UP of tbor~ ma1?~ 
tbiS IDep~il.lattoll be bOlD, tben toe DefClltlant conttnuell 
t1\ecto~ fiill, no'tmttb{fanbflllJ tOe [lifitot11 ~entence. 

t];ut to come to another, anD ttUlp, ~ tbtnk (abfftnffcll 
trom tbe §act whicO 31 take to be uet!' plain ann cleat) 
tOe main lPOillt, 3) am of ill)pinlon tbe [laUOit~ of tbi~ 
~el1te'l1ce map be etamfnen bp tbe '([empoNI ClCourtJ:) in tl 
coIlntctal action; ann tne ate not in gib,fng OUt 31un!l~ 
ll1£ntJ:) ill tb{~ Qtare to be bounti bp it, ann tbat fo~ tbefe 
lRca(om.1. 

Firfi, £Df tbat tuIJfcb if> n botn flCbinlJ, un WlerfolHf 
tnap take QObantage of contefti-ncr tt tn a collateral
geffon, tlJoug{J it DOlle tOe ~anctfOl1 anD tZeolout of a JUs 
Dfcfal l~~oce£ilfng, i1~ milJbt be inffollcrll in moltp <1tarc~, 
n~ nn gppeal b~ou1JfJt in C. B. iu \lotil, ann not boinable 
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bv. QftrO~; Dntl tbe ®~al1t of lLettccg of gnminfffratton 
bp tuc illfftfol £il)~billorp, murrc tbcre are bona notabilia; 
aun tbcre atemailpotbct~nreg.O~IRep.76.Corn. 28 I. 
'9 Ed. 4· 8. 5 Rep. 100. I Cr. 549. anll it fr; not tI)e 
1\t>apet ann [[tat mbtcb malu:a bta ~ettt£nce, but tbe 
l\Dotucr wbtcb {J€ bag to gibe fncb ~entenc£ ; anll tbougu 
tlluctc tDe <I1,ifito~ baa a powcr, tbete tIJe ~entcnce fijoi1 
llot be eramiuc'b bere ; prt tnbcn be IJa~ not tlllP ambo. 
l'Up, tbcre it QJnU be e~amincl'1, fia tn Davis, Rep. 46, 47. 
tubere tbe ®pillioll of Lea, tloer; Itot feem tl.1 be !Law. 
Secondly, ®f mrretTttp fl ~I)illlJ of QJ;cclefia£HcaI JiuristltfflOf! 
fiJall bc eramtnctl in a (oUateral action, as @)cbifm, &c. o~ 
fufficicncp ora Q1:lcrk, wt,ere be fa neilD, &c. ano tn mal1p 
otter ([area; ann be fain tunt tn tbt~ Ql:afe afro tue @>£n= 
tenee fa ctamtnable for Neceffity, fo~ otbertutfe tbe Reffo~ 
fa tnftbout Bemcnp; fO~ be ma!, not babe an Affife, be 
being but one W'art of tOe 'iBotJp, anll not capable to 
maintain an Affife in fita own £lame; anll be eiten 8 Aff. 
29. 13 Rep. 70 . anll II Rep. 99. but tbi~ not being an 
Q.fcelefiaffical Qto~po~atiol1, tue @)entence i~ eraminable 
!Jete; 11ut if tt be an Qfcc!efiafftcal <2taufe, tbete tbetr 
:w>~o(eetlinga ate not £~amfnab!e, fo~ tne Dugbt to gibe 
<!Crei)it to tbdt 0entencc, lUbicb is \varranten b!, tbeir 
lLalU, in ([ilUre~ of tnutcl) tbep bntle Qtol1ufanee; ann 
upon tbf~ ®~ottl1n be alfoU1e~ toe QI:ofer; tn tue 1Book~ to 
bz goon )1aw, Ken'~ Qtafe, ann tue ([afe in tur 4th Rep. 
Buntingwell'!i Qtafe, anll -Cawdry'a <raCe, ann Allen ann 
Nafh'!$ <Irafc, Jones 39,. anll Bird anll Smith, Moor 78r. 
tbe 1tlbicb beiltg in Qfcclefiafftcol ([o(efS, ann 66'ntnff QEc= 
(Icfillateol w>errOl1~, be alJmftten tue @Vrntel1CC to be fi= 
nof, ann not etamillable but b!, approf, ol ([ommfffion of IRe
bleW; nnn be fain tbat Ca wd rie'S QE afc WiU; a €ienUllcc 
nrounnen upon tbe gutIJO~it!J of tue King at Common 
Law, to grant a \1[ommfmon in ([area (!I;ccfeftafftca!, ann 
not upon the Statute: ~uro a~ to t~e ([area upon Manda
mus., [)~. Robert'£l <[are, Appleford'g <.!tore, &c. be arrrcen 
tbrm to be lJoon lam, but fa ttl, tbat tbere ail tOe ®nt= 
fer \11a~ llJ€Wn in tbe )Return, ann tbe Return in tiJofe 
flrnfc£) fa not controtlcrttblr, nnb tbcce llJctufng tbat thrre 
i~ (1 [lH1to~, w[Jo Uil£; autfJO~itp to tJctermtne, it f$ final, 
ann ti)e Court bounll bp it; tmt bcre tbe ~attft being 
founn up tue lurp, anti left to tbe 3MOgmrnt of tue 
~OUtt, tbep ou~bt to fltljutvge bitj ~entrnce to be tWit!, 
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tt not being aCcO~llittJJ to tbe ~tatutes; anti be btu not 
DOUbt, but tbat an Aclion upon the Cafe lop agafnft toe 
mjfito~ in tf)lu <[afe, a~ well a~ againft a 15Ul)op, tuba 
tum not affoil tlJe )F)att!', o~ agflfnrt an arcblleacon, &c. 
ann [Je fatu, Thirdly, '\[,bat a ~alt counot treff a ~UChl~ 
ntttioil, bJbiclJ fiJal! not be e~aminen, no mo~e tban be can 
appoint bp fJbl [[lUI, tIJut if an!, Difference attfc~, tbnt 
t{Jts; fball be netcrmfncb bp J. s. ann bh3 f)etermlnatfon 
fiJilH be final; ann It tuoUDJ be a greater ~J.1ke ann i1>ari)$ 
fiJip to fubjeff tlJ£ ~cboltlr~ of tbe Univerfity to toe a\:$ 
btttarp [[lUI of a (lltfitol; ann t[Jecf:fo~e be ttJoufo not incur 
tbe ijI{oe p~onoultcen bp our @)abfour to lLatnper~, wOo 
lap upon otfieru beaup 1Buttben~, tnbicb tbep wouln not 
toueo wito tlJeir jfttt!Jet~; ann fo be lJabe bt~ 3lutrgment 
fo~ tbe IDefen'Oallt. 

J ufiice Gregory. ~bere f~ n mecemtv upon me to be 
a great neal fiJo~ter, tn tbat finee tOfu <!Cafe camebefo~e 
tbe Court, ~ babe n-ot ban i1>ealtb enougb to take tbat 
19ainfJ in looking into it, tbat otgcrmtfe 31 wOllIn baDe 
none; ann pet 31 babe been all careful au 31 COUlD to 
fatt~fp mp ohm JlUt111mel1t; ann Jl tum b~tell!, gibe POti the 
lRrafol1~ of ft. 
~be fpettal [lerbict balling been openen at farge, 9J 

neen not repeat it, but (ball onl!, mention tbe @oflltll 
mbicb ]I toke to be material fn toe <!Cafe. tttbe 

Firf[ ®cneral alueftfol1 f~, [[{betber g@~+ WilHam 
Painter, toe tl3!afntfff'u ILelfol, tucre at tbe ~ime of rna, 
kinlJ tbe teaCe, 1Reffo~ of Exeter College in Oxon; tbat 
tlepentJu upon another Qllefiion. 

Secondly, [([{betbee [)~+ Bury tbe fO~U1et Recto1, tuag 
flt that 'Qrtme nep~fbrn of tbe lRefto~ffJip, bp tbe @>cnt€nce 
of tbe Biiliop of Exeter, [1ffito~ of the €oUcgc, at bt~ 
<r.ttrttatfon; fOl tbe JlUt~ make tbe \DOole £Uuefffoll to 
arffe upon tbat IDep~t\lntton; in tbe arguing of tobs <tare, 
tbere batb arifctl anotber mueffton, tnbicb 31 (ball fpeak 
to berp freelp. 

Thirdly, [[lbetber tbfg (!tourt batb W'0wer to era, 
mine o~ jutJ~e, tnbetber tfJla IDep~ibation bp tue mffito~ 
be lawful o~ not; o~ l11betbet the @)entence of tuc (j]Ui~ 
to~ be fo cotlciuulle" tbat tue cannot enter tnto tbe ~aH,: 
11tt!' of it. 
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jfOl mp OUm ~atticlllnt, 31 tlo III tOe Wain D!Jtee 
lllitb m!, 'Jl3~otbet~, tbnt babe argucn bcfole me in tDrCe 
l\3ofnt9, tfJot is, ] am of 6Dpinfoll, as tbl~ ([are is;, tOe 
wDole ®att£t of gaff befng tJifclo[en tit tbi£) fpectal [ler~ 
lIfft, tbat tbifj <!touet batb gutbo~ftp fufficient to £.tflmine 
tbe (!1aHtJitp of tbhl @Jentence of tbe dttfitO?, anti to 
jUl1ge upon it. 

Secondly, f1l:bat bp tOf~ IDep~ibatioll bp tlJe Bifhop of 
Exeter at tbi£) dlH1tntion, tbe JRectois WIace is not 
bOllY, but be continue£) lReffo~ a ill. 9n1.1 confcQu£IlUp, 

Thirdly, ~bat tbe le1fo~ of tbe ~Iaflltiff batO no ~i:: 
tIe, an1.1 tberefo~e 3lUl1gment ougbt to be gtIJell fo~ tbe 
iDefennallt. 

] 110 agree Kenn'S eJrofc, 7 Co. to be lalU, anti tOe 
otber €are~ tbat babe been etten; a @Jcl1tence fOl a IDi= 
llo~ce tn an <!Ecclefiafffcal (!touet, fi)all ffanll goon tin ft be 
tepealel1; tbe <!tourts; of latu tuill gibe c.!Crenit to tbe 
@lentence of a p~opet 3lunge in fueb n PlOpet ([aufe; fo~ 
tJabfng a general J urifdiCtion in matrimontal ([ aure~, 
ll1itbout ~teeptiolt, o~ ilualificatioll, o~ limitation, it is 
to be p~efumen tbat tbep babe bone lRtgbt; till tt· appear 
otbertuife bp a )Rebctfol of tbe iJ)entence; anb fo i!.t 
Bunting's €afe, 4 Co. gnll tbe fame )Rule reacbetb to 
it 'Jl3i(lJop'~ o~binatp 31urf~bittiot1 obet all tbe Clrlergp in 
fJf~ Dioeefe ann <!ftclefiatlical <lfo~po~atiol1S; anll fo tbe 
eentence i~ final, till it be reberfeb bp 9ppeaf. 

-:l5ut 31 take it, tbiS <!Cafe l1iffer~ mllcb from tbat, COl 
{Jete tbe 13i(lJop is not in bi~ IDioeefc, nOl ill tbts biG Ol; 
binarp general 1uti~llfttion, lmt a Ifmiteb J/utisniction 
createn bp tbe 8tatttte~ of tbe <!College mane bp tOe 
jfoUl1ber; ann tbe .frounner of tbi~ ([ollege barb not 
left tbe mifito~ at !Libertp to bifit,. nnb act in bill <Iltfitil= 
tion as be pfeafetb, but p~ecribts bim a ~etbon ann 
lRule Ill' tnbfcb be muff walk! atbe bet!' @)tatutes no rc= 
firatn bi~ Ji!)otuet, anll tbep fap erp~etl!', gcts, none con~ 
tratp to tbe @,tatutefJ, fiJall be nun anb bOlli, particular. 
Ip erpelUng tbe lL\(ctoa o~ ~cbolatG, witbotlt tOe ~onrent 
of fueb anti flub, anll continuing tbe dlitHation abobe 
tb~ee iDOl'S, ilntl tbe like; aU tuDiCb ate boitJ anti 
llUIl • 

.mow it folIf$ out, tbat contrarp to thefe 1Rufe~. D~. 
Bury \\la~ nep~nJetJ, anti tDat @J~ntel1ce being tbrrcbp 
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coram non Judice, tbil) ([ourt map e~amilte into it in 
tbts actton, otbertnife it \\louIn be bet!' inconvenient ; 
fo~ If a ~tln bat~ a Bigbt, ann no lRemel1p til '11atu to 
tome at it, it i~ us if be ball no Bigbt at aU: ~be <r1f~ 
fito~ batb a nDotncr. but it is bp private Statutes, anb no 
rueb general Power as; tbe knotun <!Ecclefiafffeal c[ourt~ ; 
ann tberefo~e ia not tbi~ Qtafe to be HkeneD to tbofe. 

ann tn the Qtafe of a <r1ifito~, tbe lLntu tuill not que, 
fiton fJf~ $lHS l10ne acco~ning to bis; nDolUer, wOich is tbe 
)Rearen tnI)!' tbia QtOllrt DenteD Mandamus's, to retlo~e er~ 
peflen o~ nep~f\JCD JfellolUJj to tbeft nDlaceJ;, becaufe an 
Qppeal liea fo~ tbem to tbe ~t{fitOl. 

')But ] migbt obferUe in tbia <!Cafe, tOat bere was no 
)Room after tbe lita @)entence fo~ an appeal, t10~ all!, 
lllOttber to baUe Refo~t upon an appeal; anD tbis beflllJ 
bifelofeb aa tbe tub ole 9Jatter of Jfact, llle ougbt to JUbge 
of tt aa it appeara befo~e us. 

anD ~ no not take tbe GLafe in Dyer to be a Lingle 
GLafe, fo~ befiDeu James Bagg'S <!Cafe in I I Co. tbere hl 
tbat ~afe tbat waa ettel1 bp rn!, ')l3~otber tbat argueb laff, 
8 AfT. p]. 29 & 11• §So tbere is an 9lnffance of a 
ILa!,,<!tolPo~atton upon a @)entenc£, eitber as <!lifitol, 
01 aa Watron; anD if tbe :1 ater, it f~ a muco ftronget 
~are. 

ann tben tbfJ$ Court baUing' 3!uri~bHfion Oiler aU 
<!COUtts to co~rett anD rel1~efs <!Eno~mtttea, ann bailing like~ 
llltfe luti~tltctton fo~ tbeQ!:tial~ of l~eebofD~, map eer. 
tatnl!, cJaminc tnto tbis; ~afe; fo~ 31 am of IDptnton 
lllbete onp ([ourt is tetltaineD, aa to athne, onb nt>lace, 
ann Jl3etfons, ilnn otOer particular <Zttrcumllanccl1, ann 
tbe!, eteeen anll tranfgtefS tbeir l1Amfts; tbta Court 
batb nDowcr to interpofe, anll keep tbem \uttbin tbeir 
ILtmttl.t, al.t the Cafe tbat was etten of tbe Marlhalfea 
ttl 10 Co. ann tbe otber autbo~ftie~ there mentioneiJ. 

as if tbe aberitf bolna biS ~utn bcpontJ a ~ontb 
after Eafl:er, ann a ~an ia inbitteD at that ~Utn fo beIn, 
it fs UOitl, becaufe be ball not an!, nDower to bolb o~ keep 
the ([aurt at that QCime ; fo in Oil ACtion upon the Cafe 
COl mO~b~ in a ([ ourt of Piepowder, beetlufe the!' relate 
not to tbe ~atters of a lotr, o~ a 9}!}orket, ann tbClt 
Jjuriabifiton f~ IimitteD Ullto fucb 9}!}atters, ann if tbe!' 
e~ceen tbeft '15ounns, all ifS lJoitJ. 
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;mOUl 31 take it ill tbi~ ([nCc, tbe 15itbop IJotb not 
purfueD tbe ~Olllet anD autbo~it!' giben bim 11p tbe ioul1-
bet, lllbo is UmittetJ anD bounnetl bp tOe §Btatutes of 
tbe Qrollel1e in feberal Jlnffonce!1. 

Firfr, at), to tbe ~ime, tbe ~tatute of mHitation Capa', 
tbot it llJan be lalllful fo~ bim to tlillt fo ann fo ; but be 
tannot tltnt ortner tban once ttt tibe ifileat~, unler£) te~ 
quefien b!, tbe <!oUege t 31 cOl1fer~ 31 om of IDpiltion tbe 
([oming of In. Maf1:ers upon tbe <lCommimon in Marcb, 
11m!1 not a dltfitntiolt ; ]I cannot tell bow to take it fo~ 
one, fan tbougb tbe €9cbolat b!, bt£' eDatb l11n~ to make 
no gppeat, pet tbe Doctor's Commiffion lllafj olll!, to beat 
an apPcill In a particular (!tafe; ann be coulD metlnie 
lUitb notbfng eUe. 

ifilet Secondly, 31 am of IDpfllfon tbat tbc 13ifiJOp'~ 
(ltomillg upon tbe 16th of June lllO!1 it dlUitation, takhl!T 
aU tbe Qrircumllancefj togctbet a~ tbe!, ate founn; be 
CellD!1 a Q[ttatton, o~ Wonition bero~e {Jim, requittnlJ tbem 
ta appear befo~e bim, ann fubmit to bt!1 dlUitatton; tben 
lUbell be come!1, be malte!1 publiclt illoclamation fo~ ap~ 
pearanee, anD callfj obet tbeir Eame!1, anti atnutl1ifferG 
iln £[)atlJ to tlJe W>etfoll tbat fettleD tbe Qritatfon of tbe 
tSummol1!1, befnn nul!, retbetl. 'ij[;befe ate acts not to be 
bone il~ il p~ibate ~etfolt~ but onl!, as a dltfito~; anti be 
migbt babe anjournen tbe dlifitatioll from tbe QJ:bapel into 
tbe f!)all, anD tbere baue perfecteD tI)e <lltatatton. 

]f tbe ~te\1larn of a Leet call a QJ:OUtt, anD tbcte be 
notbing none, beeaufe of tbe Non-attendance of tboCe 
lUbo fiJouln fettle in tbe (!touct; pet it fa a (!tOUtt; be 
bafj WOfiJer to punillJ tbofe tbat ltt'lJIeff to appear, Ol 
tbat tefufe to fer1le, mben toep DO appear. 

')6ut if tbiJt tuag not a illifitatiol1, wI]at was tbe 1Rea~ 
Con tbat itt July be fiJoulO call fO~ tbe 1P~oceenil1!Jg of 
tbat Dap, anti batle tbem tegillren as an Att befo~e btm t 
1 fuppore tbep no Itot call e.tttaJubicialll!>~oceentnga Qli£) 
of (!Court: 3lt fiJewfj tIJat be bfmfelf look'n upon it a~ a 
dlffitatfon; if tben, tbe 9ct~ Done b!, bim tbe 16th of 
June, mere lJone aa a [ltfito~, tben £'tber it appeurg, 
tbat that was a Vifitation of it felf, o~ tbe firfl: Day of 
the Vifitation in July; ann ff fo, toen tuafj i)~. Bury 
nep~i\)rD . tbe fourth Day of the Vifitation, tubiCIJ bp tbe 
£~p~er~ [[lo~na of tge ~h1tntc ttHl~ to laft but tblee 
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DOp9; ann being ertennen furtb£t, all tbat tuna nOlle 
\Dn£; nUtl ann bottl. 

] fap Firft, (!Eitbcr it mag a Gtfitation of it feIf, ann 
ti)£ll tbe ~fCOtl'O fg boin., bring tutti)tll fiue ~ean1, an'll b_c 
mag not nefiren to come; ono tI)e" it ia, au tbtlt QCafe 
of krcptng tf)e ~url1, o~ tbc ~t£tnatn bh1 Leet, bepontJ 
tbe Qtime tf)at tbe lLow p~erctibea fOl it, tnbtc[J makcG 
all bolD; Ol £Ire It is.; tOe fitff IDa!, of iI regulat Qlin
quennial ViGtation ; anti tben tbiSJ ID£p~fbatton beinlJ 011 
t(Jc fourto IDap., fa confrquentlp botD; fOl a~ batb 
bHlt frequelltll' obferbCtl, the ~tatute tlirrctti tbat tbe <rtf· 
fittltl01l fiJall continue but tb~ee IDllpG ilt moll; ilntl tOe 
[ltfitollJotl no Womer to 110 an!, bif1tato~ial act artee tbe 
tbttD iDOl' £nllen. 

Thirdly, 310m of £lDpfniotl U{{eUlife aG to t[Je ~altnrt 
of nep~i\lit1g tbe )Reifol, tOat tbe <rIifito~ {Jos.; gOlle beponn 
lJiS i>otnet ; fOl it was neber tbe 9Wenning of tbe jfoun" 
ncr, (H; oppCat9 bp tI)e ~tatute, tbat be alone llJouln babe 
tbe lPotuer to nep~ibe tIJe JRrcto~ ; onn 31 COltCetbf be couln 
not 110 it mitbout tbe <Ztonfcnt of fout of tbe (elllO~ jfel= 
IOIDa of tbe <.[ ollcgr. 

]nnccD tlJi~ (a~ it ba~ been fufO at tbe 1l3at) e~tennll 
Ottlp to tbe ExpuJfion of the Fellows, tbat tbe Rettor o~ 
Sub-ret1:or do confent, bHOU(C it mUlnot be Plefumen tbat 
tlJe lReffo~ Illtu confcllt to biS oUln Depltbattoll ; but if 
tbe wi)ole <ltlaufe be tatum togetbct, it mull be nuner .. 
noo'll~ tbat if tOe 15il1Jop ol bi9 <Ztommitrtlcp go about 
to t£tl1obe tbe Rrctol, {)C ougbt to i)abe tbe ~t.1nrent Ot 
fout of tiJe rentol jfetlotua of tbe <Ztollege ; fo~ Cettainl!' 
tbe rrOtlnnet [ltn not take mOle <!l:ute of tbe @>cbolarG, 
Ulan {Jc nro of tbc RCffO~; tut if the latct ([Iaufe be 
frpOUntlcn a~ tbcp moultl f)aue it, tt UJoultl put tbe Rec=--. 
to~ mo~e unDer tbe ~Qtuer of tbe dtifitol, tban the 
~([Jolot.G. 

13ut ti)ep fu)' it l'lOt~ not put bim mo~e lIntlet tIJe 
190tucr of tIJe d1tfito~~ but ft waG intennen as a jfabout 
to bim; fOl a jfelloUl waG to babe no appeal from tbe 
Q1:ommitftltp to tbe 13illJop, ann tlJetefo~e fucb <!tonfent UlflG 
mo~e nrcetfatp to IJ19 <!Etpulfion ; but tbe Rectol milJbt 
appeal front tIJe ([ommttfat!"s @>eutence to tbe 1l3tfbop, 
ebelt tbougb the QI:ommUfarp {)an tbc <!I:onfent of fout fe# 
nio~ §cllomg. 1!to tbHl 31 an{\l)et, 

P P l? Firfl~ 
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Firfi, t!rbfte fs notbfltlJ farb in tDe etatute Ibbtre 
toe '15tlIJop botb bo it btmfelf, tbat tbete tl)all be an ap:: 
peal; fa tbat tbe <ltlaufe being r£latibe, tbe (!tonfent refm~ 
to be implieD ag to ebctp Dfp~ibatfon of tbf ReIfol. 

QnlJ tben fnuber, tbe dtiLito~ blmfelf, to tuboDJ tbe 
ll!>O\l.1tt of £tplatning of tOe @btatutes, tnb£tt tbtp nre 
nottbtflll, is giben bp tI)e JrllUtltJet, be batb etpounbel1 tbe 
~eattitti of it to be fo; tberefo~e in tbe berp @lentence 
of i1flJliOOtiou ttig menttot1ell to be bone ltlttb tbe (!tOIt:: 
rent of furb ann fuel), beIng tfJe renio~ jfdloll1S; but tbat 
lbetuStlt t~e (tune tttme tbat In. Bury Ina~ not lawfun!? 
bep~ibetJ; fo~ tbe !lur!' etP~et1p finll, tbat tbe!' Inere not 
tbe fout renio~ lell:o{Ug, unltf!1 tbe!, became fa b,!' tfJt 
5Sufpenuon of tbe otber~ ; botueuet, ft p~obe~ be btmfeff 
tbougbt fncb a «onfrnt necetfatp. 

Jaotu II tbtl1k It tlliU t)tlttJIp be neureb,but tbat a rUrpenlJetJ 
lrUOlu is a Jrtlfntn {till; tb£ IRtafOn 'is plaitt, btcaure 
tOrte ill no nettl 911mtftlolt uquffite lIpon bis iSe{foltltitllf, 
{J~ tbe ~aktl11J ott tbe @>ltfpr.ntion; anD fu tbtp not be~ 
inlJ fout of tb~ (tbeU renfol /effotDll, wbofe €onfent tuns 
ban, it \lUll) not rncb a ([onCent tiS tbt etatllte reqUIteD, 
nnb canfntu£t1tlp tIlt :gtt \\las bOlO. 

Qnt1 tbat tbe rca I renio~ .fFdlolU)j were tben in tbt (!ful" 
bttfit!' appcatS, tn tbut ttnoof them camt fnto tbe fPalf, 
l1eftlle tfJe dUfito~, lDit{) tbe tRettol, wbrn be belibftttJ tb~ 
191Otftlatton to tbt a:.lHltol, anb tbep tuiu bepl£{umtD ttl 
be in tbe 1910££ of t{)ett lReubenCt, tb£ contterp not be
fng fannb; ann it feemrs fo b!, tbe bet!' eentence Of 
tbelt ~rpfnliott,fB~ tbtp at~ fll~nben fOl qtOlltumatp; 
anllt! fbcp ban not tleelt in tte dtnibetfit!', tbep (ouill 
hot babe bun contumacious, anb tfjcn ttJe €oRfent of tbe 
Dtb£c .!rout mfgbt baUt ocr" jllftltien; if tbcP ban bern ab: 
!rnt, 1Dbat neell lUete tbtte tJf fnfpenDmg tf}em, to make 
Jaoom fOl tbe fout otbers f l1elitJes tbat muff be intenD" 
tD,O~ elfe tbc t90tnt in the fpedal <Hetbift tuoultt be 
110 ~Gtnt, if a lim: iQtonr~nt tuas flall t1tctl~intJ to tbe 
$tlltute. 

(tfJerdo:e Uptln dJefe ~lountt~ 91 fouttn mp "pfnfon. 
Firfr, ilCfJat tbt~ betnB' ft JLtl!M!ColPolatton, nnb aU 

~at'ttt~ mIuUlte tOb~tnlJ tbe ~tlint fn mlletlttln, being 
ftmu1.1 in tbe '(H'fttJi(t; tbhl <!t~rt map junge tub~tbet 
tnbat f~ none be rtgbt o~ It'Jl(IUll'. 

2 Secondly, 
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Secondly, ~bat tbe [lffitois @ower is reUraineb bp 
tbe ~tatut£!1 ; anb if be P!oceens contratp to tllbat tbep 
birCH, bia If'~oceening!1 ate 1l01'n anb null. 

Thirdly, arbot tbe <!toming into tbe ([ollege tn rucb tt 
~annet tbe 16th of June, j Cottceibe tbat to be a [lifi: 
tation; ann if it wete not fa of it felf, be f)atb mane it 
)part of tbilt of tbe 24th of June, bp tbe Qiff tben mane; 
ann fa it bnn four IDa~£f, tub en it fiJoultJ balle bab {me 
tb~ee at moR, 

Fourthly ~ flCbat tbe febcn rellio~ jfeUClttla tbnt mere 
fufpennen, fttU rematnen J1enow~; ann tbofe tbat con= 
fcnren to tOe IDep~ibation (If tbe JRccto~, mere not tbe 
renio~ jf'ellouul requtreD bp tbc ~tiltute; anb tverefo~e 
tbeft ([oufent no milp fi(tt1ificont to llrengtben tbe [lift: 
tors @>cntence. flrben confequentJp, 

Fifthly, ~bat tbe (f1iftto~ bepltbrb tbc 1Reffo~ bp bfatt. 
felf ann bi9 own W'ower, contrarp to tbe €;>tatute ~ nnll 
tbercfo~e upon tbe [[thole, Si tbinft Dl. Bury contfltuc~ 
Ifill ReCtor of tbe Col1ege; anb tue 1Letfo~ (If tbe Wlafn~ 
tiff hi not fo, ann tbat JlutJ!Jmetit oUgbt to be giben fo~ 
tOe IDefentmnt. 

Chief J ufiice Holt. 31 mill put the Qtafe al1 ilJolt OfJ 
31 can upon tbe lReto~1J; anb it fS tbUS, Exeter College 
in Oxon tua~ (oUnneD bp William Stapleton, to connR of 
a lL\etto~ anb ~cbolOtS ; bp tbe @tntute9 anti Q!:onfiitu=, 
tions of tbe 4tOl1ege~ tbe 16itbop of Exeter fo~ tbe flI:ime 
being i9 appointeb dtffito~, ann tbe ~ime fa fet tuben be 
ilJall llifit; at tbe lRequeff (If tbe Cltollege, aa of un a~ 
thep tbink requtfit~; anb \tttbout fuel) ll\equell, once in 
fiue !.@cars ex officio; tben it fa bftcHeD" tbtlt in fiia dli= 
Citation, be map Ploteen to tbe [)ep~ibatfon of tOe ReCtal, 
01 to tue (!f~pUlnort of tbe ~cbolatfJ; tbfU tbete fa a 
!lnuafification of tbh~ J1!)o\ller bp tbe particular [[loltu; 
of tbc ~tatute, Si ramen, &c. be fijan fi)etu to b(m biG 
Qtrfme; attn tf be cannot p~obabI!, make out bt~ 31l1no= 
cenee, tben be map bep~fbe bim, dum tamen ad ejus, &c. 
tbere tl)ail be tue 4tonfent of fout of tbe feben renio~ 
~cbolar~; toen tbe @)tatute goea on furtber, tbat if' 
tlJc lRecto~ be remoben bp tbe 16itbop'9 C1!ommitfarp, 
Etiam Confentientibus four of tbe (eben renfo~ .fellows, 
be map appeal to tbe ~mJOp. 

Ppp2 
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'<!Cben tbere IS; anotber @ltatute tbat Dotb fi)€tu fo~ 
h1bat jfaults anti <!Ctime~ be llJaU be l1ep~tuelJ, [[luffing 
o~ alienation of tbe JReuenu£s, o~ wrons; of tbe <!roUege, 
abuttet!', anll fome particular ~bingS'; tIJen it tlJFhH5 tOe 
~etboll tbat llJaU be taken againft btm, tnbcn tbel' tlo 
p~oceen to [)cp~tbatfon, tbat i~, tuftb(n fiftcen Dapa af~ 
tet tbe jfact committeD, be llJaU bp tbe <!College be anmo: 
uillJetJ to telign ; tbcn tbel' ote to npplp to. tbe 'l5tllJop., 
anll tben if fa be, be be conbitte1J, tbe /.5iffJop o~ bis illl; 
cat map p~oceeb to lJep!itle Mm. 

'QCbere was one Colmer tbat was a 0cb<tlar, was e,;: 
pelleb tbe ([ollege fo~ Jincontincncp ; agatnft tbts (!f,tpul. 
fion be lJotb appeal to tbe 'i5ill)op in March 1690' upon 
tbe appeal tbe 13taJop grants a particular Q!:ommUUon to 
ID~. Mafiers, to namine tbffJ appeal; be goeg into tbe 
()!:ollege, anll bf~ ~~oceelJittg~ are founD tn tbe (lJettJitt, 
ann lJotb reberre tbe @)entence of ~~pt1111on, anti teffOl£~ 
Colmer to bi~ @)cbOlartlJtp. 

aftet tbi~ tbe 13fllJop appofnt~ a dtifitatiol1 to be beltJ 
in tbe cztbap£l of tbe cztolleg£ tbe 16th Day of June; ae:: 
co~tJingll' tben tbe 'J5ftl)OP comefJ, tbe QJ:bapel·Dm~~ ate 
tlJut, tbe me(fo~ ann @)cbolat~ wouIn not open tOe DOO1, 
but p~ot£ll tn tbe Area alJatnll tbe dtifitation; tbe dtifito~ 
calls; obet tbe mames, anb Cwears one to p~obe tbe $5)um$ 
mons, ann JJoe~ atua!' tnitlJout tlotng an!, ,€bing mo~e+ 

after tbia tbere is; anotber dltfitatton appointeb in tbe 
Hall tbe 24th of Ju]y, at Wbicb '€tme be come£1, anb tJf~ 
bers ~~otetlattol1s; ogainn tbe dtifitation ate malJe; but 
be p~oc£ens, caW" Obet tbe ~ameg, teg{(fer~ tbe ail of 
the 16th of June; anb upon fellerol Warnings to appear, 
ID~. Bury ann otbet of tbe jf£UotJJ~ tcfufen to fubmit to 
tbe dtmtatfon~ ann are p~onoultcen contumacioun; tOe 
'J.\3ifiJop Bra bOi'Oen iDl. Hern'S @Iace, ann r«fpennell tiue 
of tbe rento~ lellohla; anb af££rwatlJG with tbe Ql:OIt# 
rent of four of tbe fenior unfur pended Fellows, nep~{be.a tOe 
Becto~ ii)~. Bury, tbat @;entence of [)ep~tuation belllg 
tbus; gfb£ll, tbe QJ:ollege p~oceel'l~ to a new (!fleaion, ann 
no eleCt ~1. Painter, IlJIJO lJotb join in tue JLeafe to tbe 
t0lofnfiff; upon mbttb tbi£> gfffoll is b~ougbt. 

mOUl tbe Queftion ia, [[l{Jetbft tbi~ @cntence of De
p~l Uatfoll tbllfJ 1Jtucn b!, tue [ljfito~ agninff [)~. Bu ry, 
notb make tbe JKeffo~t1Jtp of Exeter College twin aa to 
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blm ; anD fa confequcntlp gt\le~ '(title to t{)e JLetro~ of 
tbe t~latnttfi. 

~!' Brorhers baue aU giucn tbeir ®piltiott£J tbnt tbf~ 
0entence of [)ep~i\lntfon i~ a boto @)entence, tbat [)l. 
Bury continUf$ 1Relto~, anti tbat tf)e JReHo~!, i~ not uorn 
IIp ttc @>CIlt£UCf, anb tf)at ]!tfDgment ougbt to be gibett 
f(l~ tbe iDefentJant. 31 muff crabe leabe to tJiffer from 
torm in tbh.l Qtafe, fo~ 31 am of ®ptntol1, upon tl)ts ([tet:: 
tlltt, ]tttJgmcut ougbt to be gillen fo~ the l\31atnttff ; anti 
tbat tbis IDep~tuatiol1 bp tbe [tf£ito~, i~ a gmn Dep~iba= 
tion to boiD tOe ~eftolP. 

atbe QyefHons tbat 31 make in tbi$ ([afe are tut two: 
flrbe Firft, Wbctber Ol no bp tbe <!tonllttution of tbf~ 

<itollcgc, tbe BHhop of Exeter bad Power in this Cafe to 
give a Sentence? -
~be Second is, @>upportttlJ be ball Cucb a l?Jowcr, Whe

ther the Juftice of this Sentence is examinable in this 
Court upon this AClion? 

Slnn 31 am of flDpfniol1, tbat tbe 13ifiJop ban ~otl1ec 
IIp tbe ([ollllitutfon of tbe ([ollege to giue a @lentence ; 
anD bauing tbat WOIDer, tbe 31untce of tbat f5>entettce ill 
ttot to be e~amfneD in a ([OUtt of !Law upon an!, ~HffOl1 5 
concerning tbe ':lBillJop's Wlowet tbere babe been fellEk 
ral 'fiI:bings faib, wbtcb 31 wOllin take fome Jaotice of : 
gnD tbe 

Firfi ~binl\' i~, tt[lbat 1time be batb bp tbe <1tonffftu= 
tioa of tbe ~oUege to make bia <11ifttatton; ann 31 tJo 
Dgree be Cfln make biS mtfttation but once in flue ~ears, 
unlefs be be calleD bp tbe JRequeff of tbe <ltoUege ; ann if 
be comes uncalleD witbitt tbe flue ~eats, bhl ([Iifitation 
wouln be botn; anll if be gabe tbcn an!, @)cl1tence, it 
wOllIn be a mete mullttp : 1But 3l boln tbe tUtfttatfon tbe 
24th of July a grun [liCitation; anti con(equentlp tbe 
@)elltl?nce giben upon it i~ goon. 'Clemo ~billlJS atc faill 
ilgatnff it. 

Firfi., g fnuefiilln i~ mane, mLlbetb£t i)~. Malter's 
Qtomfng in March to £tamine Colmer's Appeal, upon 
tbe dlifitoia Qtommtmon, were not a illifttation ; 31 tl]tnk 
tOrte fa no Qiolour in tbe [[{o~tn tbat it fiJoul'D be a [lift: 
ratioll. SWP }Renfon is, becaufe it tnafj a ~ommUTtol1 upon 
a patticuillt <[omplatnt, mane bp a fingle £~peUen jfellotu, 
fo? a patticulot ~lrol1g ann 31njutp fuppofeD to be 'Dolle ta 
Dim; ann not illJcneral ~bfnlJ t Colmer (omplatn~, tbat 

be 
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be \1la~ £tpeUe'o tnitoout jllil (ltaure~ &lntl feeItg to toe 
[ttfito~ fO~ metl~£rS, toep erpelling bim f01 9lncontintncp, 
lubereas; be tbougbt bimfelf innocent, ann tOe <I1tfito~ 
fw'O!.1 btfj QL:ommtlfatp to etamine tbta particular Matter. 

,flotu tuougb a mtfito~ be refirainetl bp tbe ([onftitu~ 
tfon~ of tbe ([oHege from bifiting ex officio but onre in 
fibe !.@eatfl, pet a~ mifito~ be batD a tlanbing conUont 
!Jutoo~ftl', at aU 'QCtme~ to bear tbe QL:ompIninrg, ann te~ 
l1~er~ tbe \1D~iebaneea of tbe particular ~emberg ; tOat ifJ 
tbe p~op£r £!Dffice of a [tifitol, to telfebe ann· iletcrmine 
011 [)iffeteI1C£fl between tbe ~embet~ ;' anll tbi~ appearfJ 
upon Littleton'S {[afe, SeCt. 136. 

SInn fo it \l)u~ bclll itt A ppleford'g Grafe in this Court, 
Inbo ltJa~ etpellen upon tbe ItIte £Deration, as Colmer 
tuaa:, be appealen to tbe '1l3iClJop of Winton, wOo tua£j 
<t1mto~; ann be confirm en tOe ~~puIfion, ann belll it to 
be goon upon tbe appeal, fo~ it t~ a Hanning contlant 
Jiurlsnfttton tbat tbe mifito~ batb; Vifiting is one Ad: in 
tubicb be ig Umittl'll lUi to 'QCtme; but hearing Appeals, 
011ll re'b~em"1J ®~iebanCe~ ifj bi~ proper Office and Work. 

3lt fg tbe QL:afe of all tbe BHhops in England; tbel' Cfin 
tllfit bp tbe ILatn, flut once in tb~ee !@eatll; flut tbefr 
Q]:ourtg are allllal'l' open to bear QL:omPlail1ts, ann ntter: 
mine gppealfl; fo tbat tbougb tbe 13illJop bere can \lifit 
but once tn tibe !@eat~, unlergCaUeb ; pet be bag a Ji!'otuet 
ann autbo~ftp to bear anp Difference betlneen tbe ~em:r 
berti, ann ren~erS an!, particular 31njurp at attp ~inte. 
~ben tbe nett ~bfn!J to be confitlcrell is, mlbetber 

mbat was 'bone tbe 26th of June tua~ a dIifitation ; nom 
there is no il\ueUion flut be itttenttell to btfit tben, anD 
came tbere to p~oreen in tIJe dttfitatton, but tDel' tuouln 
not let Dim come into tbe (,[bupel, m(Jete be ball appofHt~ 
ell it to be belll: 31t fg tbe tlranrrcff <[onffruffton tbcn 
tbat ran be, to (onffrtte bi~ <!tamtn(\, tOtte to be a [titlc 
tatioll, o~ to amount to anl' fucb \!tbiltg. ]t appeat11 
be nin not anp act but caHen obrr tbe mamcg, anti all 
tbe )Rearon in tbe [[lo~In be ffJoulD, to fee tuba it ma£{ 
tOat btnn~en bim from llHititlg. 

15ut tben tbcp ftl!' after tfJh' De mane an act, (ie a'b$ 
tnfnm~en an IDatb at tbat 'm:ime; fmt wben be came itt 
July, ()e mane an art of it; tbetefo~e (fa!,~ mp Brother 
Eyre tbat fit~ lte~t me) tbfs; is a -aaelting tbe mtUtation 
in J llne to tbat of July, anti tben tOe dltfitHttofl contt, 
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burn nmtfJ {ontler tban mllg fnten'Oel.l; Ita!" tban it calt 
conthlue b~ tbe <ltontlitution anti @>tatutea of tOe Ql:ol~ 
lerre, fo~ it tG tberebp to ccafe in tble£ D,l!'fJ. 

~rtlI!, 11 make a quite otf)er ~ontltuttfol1 of it; roben 
be tuag billn~en in J llne, ann milkeg an get of tbia at bhl 
dttfitation tn July, tbnt tl1iUl onlp in o~net to big €aIItntJ 
tOem to account fOl tbeir ~onttlmacp, ar; a .fault, anD 
to b~il1tJ UJcm in 3!ul1n-mcnt at bta (Ittfitation, it i!$ no 
m()~e to an takinll an amnouft of toe ~et\Jice of bi~ \lttlr 
tatton. 

Qp! 15ut nom be batb appofntel1 anotber dtilltation to 
be beltJ tn tIJe fJ)ilU ; \nbat botb tbat alter tbe ([are f no~ 
tfJtnl\' at all; it tuag bffo~e no Vifitation, tbloUllb tbdc 
~brtructton, anti tbat tutU; one f!tbing be WOUlD call them 
to aCC3unt fo~, anti co~tect them fOl their fJftln~tng bim 
fcom pcrfolmtnlJ IJia (It{fitation aCCol'bfng to appointment; 
ilnn tt wouln be the {frangeR (ltonllruttion tbat eber WBS 
U1atJ~. tbat wben fJe befilJnen bts (Ittfltatfon tn the ~balr 
Pel, but tuag binn~en b!1 tfJeir ~eana, that lfmpeniment 
tl)oulO amount to a <I1ifitatton ; anti it woulD be a (frange 
~fcape fo: tbem, if tfJ£p tlJoulU b~ tbefr fOlmer <ltontu" 
mac!, get off ftom being fubjeff to a true <I1trtrattoll. 
~be nett Ql:{Jfng to be conrtneren i~, tub at arifetfJ upon 

tbe C!L:olt(ftuction of tfje @)tatute de Privatione, tttbetbet 
tberc is a Jaecemtp tbat tI)£rt fiJoul'O be a <!t onfent or tbe 
fotlt rentol JreUotns, to tbe [)ep~fbation of tlJC Relfo~ ~ 
fOl if tfjete toas fuel) a JElecrffitp, ann (0 DirecteD bp tbe 
@>tdtlttc~ of tbe founner, 31 mutt agree tbiG ss>entente 
baD been n mullftp. 

16ut Oil tbta ~tatute h, framen, 3! cOtlce{ue it fa not 
neceffat!, but tbat tbe 13tllJop bas a Jl!)otDer to tJeplibe 
bim7 tbougb toep con CUt not. 

Firfi bp the @tattlte~, tbe 13tl1)op of Exon. fo! tbe 
f!!:tme being, fa mane tbe ofOinatp ([lintol of Ex<::ter Col
lege; anll 31 toke it to be clear, that tuhere an!, one is (Itt· 
rtto~ of il ~olltgr, be baa full anl1 ample )1!)otuer to 'Oe
Plibe, ann amone an!, ~('U1bet of the <ltollegc quatenus 
Vifitor. 

Secondly, '{[bete fS an £tp~erG ~olDet g{ben to tfie 
'l5it1.Jop to p~oceeb to tbe [)ep~i\Jation of tbe JRrtto~, o~ 
tfJe <!ftpulfion of ft 0rbolat; anlJ tbfs in bi1l <Luttta~ 
tion. 13ut now 

Thirdly, 
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Thirdly, Qtonfinrt tbefe quaHfpinlJ mOltlS, [[lbl'tber 
tl)£ 15tllJon's 190tnet an to tbe )Rrctol be refftafnctJ, to be 
llJttb tbe (ltonfent of tbe four fenio~ jfeIlO\1JS ; tbe mo~tul 
arc, Si tamen, &c. anti 31 \lIouln obfetbe it is Depri
vatio as to tbe JR£tto~, ann Expulfio a5 to a @lcbolar; 
ann tbougb Jj no Drrter tbe mo~ns us to teal @enfe ate 
fynonymous, < pet bp tlJis @)tatute tbep are niffetentlp ap" 
pHrn! ~I)cl1 it rap~ if tbe 15illJop no Ploteeb, &c. tbat 
onlp rclntEst to the 0cI)olar, beClIufe tbe [moln tbere ufEn, 
ExpuHio, Dotb onlp relate to tbe )Remobal of a §SebOhlt 
uU along; Dnn it is tmpoffible it llJouIb relate to tbe 
lRftto~, fo~ tben be muff confent to big omn IDep~tba" 
ttOll, fOl bis particular Qtonfent t1t requfreD ann men. 
tionen ; anD it ttt ttupoffible to imagine be moulD fo COlt= 
fent t- Jin tI)i9 t9fnce tOe Qtollfcllt of tb~ee of tbe four 
fel1io~ jfcUotu9 fa not to no, ltJitbout tuere be tbe ([ollrent 
{If tbe Rectol. 

16ut tben tbe fubfeQUl'flt WOlD~ are, ~bat if tbe JRec~ 
t01 be nl?p~tben bp tbe 15iffJoP'S; <lrommilfarp, nltbougb 
fout of tbe feniol jfellol11a no confellt, be map appeal til 
tfJe ~UlJop; tbe JRecto~ batb tbat ILibettp if tbe 13ffiJop's 
Qtommitrntp nep~ibr tIm, to appeal to tue dtmto~ bimfelf; 
but 111i)ere are tlJ£re Gnp mOlDS tbat nblttJge tbe 16ifIJop's 
o111n W>omet! ([be ~ommi1fnrp'S J;>otner feerns to be a. 
ImDgen bp tbefe [[lo~ns, To have their Confent; anll pet 
tbat is but bp 3lmplfcatton neitber; but tue ~tatute 
bntb appointeD ltO muaItficatioll of tbe '!5illJop's; 11!l0tuCt. 
!pete ate e~Pl£rtt [[iNna tbat be map p~oceell to tbe De~ 
p~tbatton of tbe Rectal, not onIp bp tbe general mO~nll 
of making fJim <I1tfitol, but bp particular mOlDS f01 tbat 
ll!'urpofe in tbe betp s>tatute ; tuen pou mull fiJem fome 
otbcr [[lotos to quaItfp t(JiG w>olner, ann 31 fo~ mp Ji!lart 
can finn none; JI can finn fome t(Jat qUalifp tbe ([ommife 
faries, but none tbnt rcncb tbe 16ffIJops. 

Jlt is objetted, aI:bilt it is betp lInreafonabfe to ilUCllJine 
tl)e jfountler tboulD gibe n greater ~utbo~itp to tbe (ftiff~ 
t01 abet tbe Jl\eHo1, tban tbe ~cbolarg. 
~be muetlion is not, [[1bat to as reafonabfc, o~ fit 

fo~ tbe jfotllt'oet to tlo, but ltJbflt be bas none i [lpon 
[tfeln anD ~erufal of tbe ~tatlltel1, Suppofe be Dotb 
gibe tbe 16itbop fucb nil nbfolute gutbo~ft!', it tg 
not ill OUt ~o\l.let to controlll it, fO~ out tmarrtnell ffin. 
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reafonablenefS ; fo~ be bab fueo an Gtltbo~ft!' anb lintercll 
fJimfdf in woat lUas of bis olUn Q!reatfon, as tbat be 
mfgbt inbefl bim tnitb an!, Womer abet it, tbat be 
pleaCen to gibe bfm. 

gnb it ts to be fuppofen if be batb bone (0, tbat be 
bab fome Beafon fo~ lloing it, tbougb if be ban not, it 
f~ not material, bfS rom hl brs mcafon, in nifpoling anD 
o~bertltg bis own ; anll it ig not enougb in OUt @otuec 
to take attJa!, tbts Qutbo~ttp from bim, becau.Ce we tbin& 
it unreafonablc. 
~ben confiner tbe Befto~ batb a '15cnefit tbat tb£ @)cba~ 

lars babe not; fo~ if tbe QCommHfar!, bifit tbe <ZJ:oUege~ 
anll nep~ibe bim witb tbe ([oufent of tbe four rento~ 
.fellows, be map babe an appeal to tbe 15ftlJop, but tbe 
@lcbolars can babe no fueb appeal; ann tt rna!, be tbe 
.founber tbougbt fit to trua tbe m.ecto~ tuft£) tbe BHhop 
alone, a~ knowing be tuoulb take mOle (!Care of tbe 
Jpean of tbe <!toUege, tban be wouln of tbe inferfo~ ~em= 
ben; of tt. 

15ut aftet all, 31 fap again, lUbo knOW£f mbat Reafon 
l1 ~all map babe; ebetp ~an is ~affer of bf~ own 
<ltbarft!', to appoint ann qualifp it as; fJe pleafe~ ! mom 
if fo be tbe BHhop of Exeter be, 11!, tbe ~tatute in et~ 
p~efSJ mo~ng mane <rlffito: of tbe Qtollege bp tbe 10UIl~ 
ncr; anb fince be bas bp e~p~ers [[Io~ns giben bfm a 
~otue't to p~oceen to tbe IDep~n.latfon of tbe JReifo~, ann 
there ate no [[to~nfj to lelfen tbat t00mer; 3/ moulb fain 
know bow tne can make fueb a QCot1ffrUifion as to limit 
tbiS ~ower to tbe ([onfent of four reltto~ fellows, be" 
cHufe it is faib be mop appeal if tbe QtotlUllttfat!' no it, 
tbougb the!, bo confent ; beLine~ that, as ~ faitl, it notb 
not etplefi!' fa!" the QtommUTar!' aJan not beplibe bim 
without tbe QJ;onfent, but onl!' be ma!, appeal, tbougb be 
fI)oullJ bo it witb tbefr ([onfent. 

eo that Jj think upon tbtfe etatute~ in tbb1 ({afe, 
anll bp thefe ([onllitutiOtt~ of tbe ([ollege, tbe '15ifiJop be" 
lug mane <rIiLito~, ann babing autbo~it!' to nep~ibe bim, 
Inttbotlt bnDlng an!, il,ualification of tbnt autbo~itp, be 
tutlJbt p~oceen to nep~tue blm wit bout the (ltonfent of tbe 
fout fCllio~ fellows; tbo' 31 no anree, if their QConfent ban 
been ncce1farp., tbe eufpcnuolt Doth not make tbem ltO 
jfeIl01ll~, nntfng tbe @)ufpenfion. 3lt is onlp an 31m:: 
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pebtmcllt to tbrtn from mjopfng illl!' 15enctit frol11 
tbett ®ffice, but it makcl1 ltO macaucp of tbe IDffice at 
all ; (01 if it ~t"iffet be fufpennen llttting tbe t9ufpett~ 
fion tbe ~ioce i!$ full; ann if tbe )ReEfO~ ban beelt 
rufpennEll, tI)e lRftto~p' batl befn fun, anti be l11fgbt 
{Jaur mafutaiuftl an Affize, anti be i~ a~ mucb 1Reffo~ as 
befo~e ; attn tben if a fllfpctttletl jfelloID tenlilit1~ n jfel,. 
low, tbclt if it were llfCctrat!' f01 tbfm to confcl1t, Cueb a 
.fellow is; a£l mllcb impotuzren to confent, as; eber be 
lUa~; but 31 tbtnlt it wa~ not at all necetrar!, as tbi~ 
Ql:afe i~+ 

f!l:be ne;rt ~ofnt i~ no mo~e tban tbiS, [[lOett)er o~ ItO 
[fuppofing tbe 13iftJop 'una an gutbo~tt!' to nep~fU€, ann 
be not{)bp @)entence nfp~ibe blm] tbe l!ufitce of tbts 
@entence be e;rdmillable tn an!, of tbe Courts in VVeftmin
fier·Hall? Q!bat is;, 

Firfi, [~betbcr tbe @ufficienc1' of tbe @>entence as 
to tbe Ql:aufe be e;ramillable tn tDe Common Law 
Courts ? ann 

Secondly, mbetbet tbe ~tutb of tOnt (!COUre [£uppofe 
it be goon anti fufficient to groltnn tbe @>entenc£, If nue,] 
tan be enquitttt into bere t 

attn II tbink toe @ufficiencp of t~e 0ent£11(£ is uebec 
to be callen in mueftiot1, nOl 3np (!fnqu(tp to be mabe 
bere into tbe li\eafons o~ Qtaufeu of tbe iDfp~(Uatfott~; if 
toe @)entencebe giben bp bim, tubo bi tOe p~opet ([1ifito~, 
(rraun fo bp tbe {ounner, o~ b1' tbe law, ~ou fiJall nc= 
ber enquire fnto tbe maHllitp o~ t5!ountl of toe @)etttettte ; 
ann tbiti wm appeor, if we confinet toe Beafon of a <I1ifi~ 
to~, bow be come~ to be ruppo~ten bp autbo~itp in tOilt 
"ffier: ann now \tie ate to confinet tbat torre nte til 
JLaltl two @lo~tS of Corporations aggregate of many, ruc~ 
l1ti ate rOJ publtC{t liDouernment, ann fucb as ate fOl p~t: 
bate 'ltbaritp ; tbofe tbat nte ro~ publick llDoUernment of 
a tlCOWl1., <!titl!, ~pllet!', o~ tbe Uke, being fo~ pubUck 
an\u1l1tagc, ate to be gOb£tl1Ct'I acco~tlittg to tbe lLaln~ 
of toe lLanb, not fuppo~table bp onp p~{Uat£ @>tatutfu, o~ 
QtontlitutiOl1SJ, but fubjcff to tbe lLatD~ of England, ontl 
to be regulatetl 011n refo~m£l'J bp the ]fufftce of Weftmin
fier- HatI ; of tfJefe toete {s ItO particular Plibate jfOUlt~ 
ber, ann cOl1fcquetttI1' 110 particular p~iUate ijIffito~~; 
tbcre ate 110 wattong of tbefe, tbe~ onf~ fUbfift bp [tit. 
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tue of tIjC Iltin!b'1:1 JLetter~ 19atent~, ann are fuppo~ten bp 
tbe ~etbob9 of Lam. 

'@:betefo~e if a ([olpo~atfon be malle fo~ tbe pubIick 
®ouctnment of a ~otun, o~ ([it!', anti tbere is no W~o" 
bifion in tbe I.!t battens {jOW tue @lucceffion tlJall eolttt~ 
nue, tbe JLam (uppUetb tbe Defeff of tbat qconllitutfon, 
ann fi1~S, it llJaU be I1p <!Election of ~C1po~, aU)ctmetl. 
([ommon ([oullet!, attn tbe like; anti fo irs tbe ([nfe 
in I Roll, Abridgment 51~. . 

13ut p~tuate anti particular ([o~po~atiol1fS fo~ Qrbaritp, 
(ountlell ann entlotncn up p~ibate Werfol1S, are fubjrct to 
tbe p~U.lj]te ®ouetnment of toofe tubo erect tbem ; ann 
tbetefo~e if there be no <r1flitol appointe'll I1p tbe j'fOUll= 
tlet, ] am of IDpfnton tuat in aU fucb ([ares of Eleemo[y
nary Corporations, tbe fLatu notb appoint lOe jfounbcc 
anti bta ~eitS to be d1tfito~S; tfJc jfountlet anti bt~ 
fl)eitS m:e l~attol1S, anti not to be gttftlen 111' tue Cll:om e 

mon known fLaws anll 1Rtde~ of tbe mingtlom; but fucb 
<ICo~po~atiollg ate ag to tbeit otun Qffafrll to be gobcrl1cn 
IIp toe particular Latus ann <!tonffitutions umgnell them 
IIp tbe JrottntJer. 

Jit llla~ intJeetJ fafo, tbe Qtommon JLa\}) tlotb not ap· 
point a <r1tfitation at aU; 31 ten pOU ]I am of anotbcc 
£lDpinion ; tbe lLam nOtiJ, tn iDefeff of a particular ape 
pointment, moke tbe jfountJer <r1ffito~ ; ann it is not at 
biS l\!lleafure tlJbetber tijere fiJaU be a [lifito~ 01 not; but 
if fje ts filent tluting bia own ~fme, tbe Bfght mill tle" 
frenll to bis.; t)eira; al1ll it fa app£ar~ bp toe Cll:afe in 
Yelverton 65. ann 2 ero. 60. tuljcre it fa atJmitten on aU 
IlJantls, tbat tbe jfountJer i9 Wattoll, anti a~ jfounbet is 
<r1tfitol, if 110 particular dUfit01 be affignell; anll fo 8 Ed. 
3. 70. anti 8 Af[ 29. @>o tvat l~atronage ann <I1ffitattoll 
nte nceetfacp <!Confequcnta one upon another; fOl tbts 
bHitoto~tal l;!>oturr tung not introllucclJ bp an!, <ltanons o~ 
([onllttuttolHl QiScclrfiafiical; (as tuag faill bp a Irarnell 
lIDentletltflll, \Dljom 31 babe in mp <!fpe In bi~ Qrrrument 
in tuta QI:aCe) it t1l nil gppofntment of !Law; it aClfetb 
from tbe W~opcttv wiJirl) tlje jfounller batl ill tbe JLant'l~ 
affigncn to ruppo~t tlje <ltbarlt1' ; ano o~ be is the Qutbo~ 
of tOe Cll:bilt!t1' ~ tbe fLam gibes (Jim anti bi5 Jl)eitS a 
bifitato~iill 190mct, tbnt is on autbo~ft1' to infpect tl)etc 
affton~, Dnn tegulate tbeit 16C[jilbtoUt all be plcafet(J ; 
ro~ it ifJ not fit tbe ~embet{s tbat ate ennotnctJ, ilnn tbat 
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babe tbe ~barttp betlotuen upon tbern, tboUll1 be left to 
tbemr£lbc~, but purfue tbe 3lntcnt anb Detign of Ofm 
tOat betltrroCb it upo-n tfr£m. .-

Jf;7otu rnneetl tllbtte tbe ~tlO~ ate not fncOlPo~ateb (tfie!, 
lUb!J ate to babe tbe Qtbarttp) but ~tutlee~, arco~btltJJ to 
tOe Qtafe tn 10 Co. tbete t~ no bifitato~tal t90w€r, be-= 
caufe tbe Jjnteretl of tbe JRebenue is not bellen in tbem ; 
but \l1bfte tbep, tbat are to enjop tbe ')Senefit of tbe (ltbftll 

tit!', ate iuco~po~ate'O, tbere to p~ebtnt aU petbetttng of 
tbe <!l:barit!', tOttt i~b!, lLam a bititato~ial tlJotl1e~; Clnn 
it being a ([teature of tbe fountlet's own, it i~ all tbe 
I\rafoll tn the [[1o~ltJ, be anb bis f!)eirs 6)oul11 babe tbat 
~otuer, unlef~ tbep pleafe to nebolbe it elfetvbere. 

9lnout olb f)5ook~, Deprived bp W>atron, anb Deprived 
.Ill' mitito1, ate all one ; fo~ It is a ')Benefit tbat "aturaJf!' 
fp~ing~ out of Jrotlnnation ; anb it is in biS @o\\let, if be 
tuill, to transfet it to anotber; anb lUbell be batb fo 
11one, tbe otficr 111U1 babe tbe fame lRigbt anb autbo~it1! 
as tbe Jfounber btmfelf ban • 

.flom tbere is no mannet of Difference betbleen a 
(!toUege ann an f1)ofpttal, ercept onlp in Degree: an 
llJofpital i~ fOJ tbofetbat are POOl ann mean, an11lotu ann 
(irklp! a (!toUege is fo~ anotber @)o~t of tntlfg£l1t ~er-= 
fons; flut it batb anotber 9lntel1t, to tlullp in, ann b~een 
up @etrons in tbe mo~llJ, tbat babe not otberlUtfe tnbete# 
ll1itb to '00 it; but nUl it ig as mucb \11ttbfn tbe lReafon 
of an J!)ofpttal; ann if tn an I!>ofpital tbe Sl@aftet ann 
Jl!)oo~ are tnco~po~ate'b, it is a <ltollege fiabing a ([ommon 
eeal to act bp, altbougb it bag not tbe marne of a Qtol:: 
lege, (tubicbaUnap~ ruppofetb a ([o~po~ation) becaufe it t~ 
of an tnf£tto~ {)fgue; ann in tbe olte ~afe ann in tbe 
otber, tbl'te Ulull be a dtifito~, eUber tbe Jr ounner 01 bis 
lJ)£fr~'I o~ one appotnt£tJ bp bim, ann botb are eleemofy
nary. 

Q dlffito~ being tben of Jaecemtp createn bp tbe JLatu, 
(as 8 Ed. g. 69, 70. cuerp f1)ofpftal i~ bifitable, eitber bp 
tbe ~atton., if a !Lap l1>ofpitai, o~ tip tbe !ID~tli"at!" if &pi:: 
ritual,) IUbat is; tbe dltfito~ to bo f be is to jlllJgc ,l( .. 

co~ntn!J to tbe @>tatuug nnn muleg of tbe ([ollege; be 
map erpcl; ann ag it i~ in tbe 8 Aff. 29, 30 • be map 11£:: 
p~tb,e; tbe onlp muefiion tbere lUas, tubo lUas <I1ifito~; 
fOl If it {g ((greeb on nil l1>anns tbat quatenus (rtflHol be 
migbt Dep~i\1e; 3lf be be a Vifitor as Ordinary, tbere lietb 
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it n appeal ftom biS$ [)ep~nlation; but if as Patroo, tbcn 
tt)ert intiS none; tbat IDep~tbattOl1, \ubttbet b!, lRfJJbt o~ 
bp mron!T, tual$ to ftann gOOtl. 

1Sut .pOll mill fap tbis ~an batb nO Q!OUtt; tum POll 
condube a ~an bP. tbe erhtttlce of one tbat batb no 
{ltonrt t 3Jt ts not, 1 fap, ~t aU material, ltlbetbet be batb 
a /lOUtt 01 no; all tbe 9J!)atttt IS, lnbetbtt be batb a 
lfutt~l1Hffon ; tf be bfttb 3lurtatJfctfon, ann ¢OilUfaltce of 
tbe~attet nnb tbe 1gerfO", tlnn be gibes a @>entence 
ill tbe ~atter, biS f5>entence Uluff babe (ome QEffelf to 
htake a <tIocantp, be ft neller fo tnlong'; but tbere f~ no 
~ppeDf, if tbe fottrttlfr batb not tbougbt fit to bittct an 
appeal; tbat an gppeal lietb in tbe Q!ommon )Lam 
Qtourte Of tbe Jitingbom, fs crrtatnl!, not fo: ~biS i~ 
t1CCOltlin« to tbe ~ouetnment rettletl bp tbe jfoun'tler; it 
l~ a qcontlftutiolt Of tbe ~erron's own, tubo cteatetl it; 
anti tbetrfo~e tf be batb bircHen aU to be utttJet tbe abfo" 
lute @otu£t of tbe dtUito~, it mull fo be ; be migbt babe 
mane ft fO, tbat tfJe JRcctoJ It)oulo continue !to lottget in 
bts nf)lac£, tban at tOe abfotule lJ£fpotfck W>oltler of tbe 
'J5Ubop of Eteter; be bibl not gone fa fat but be bas 
left bim to tbe mts'Oottt, iLearl1ing, ann littt£gtit!' of tbe 
13tlJ.Jop to jutJJJ£ tn fJt~ QtauCe; anD it is not to be tboultbt 
but tbat finee tbe §outltJer batb rncb a Ql:onfinence tn 
bim, be tutu no art!' lltbetltlfte tban be tlJoUlb. 

tpe is a ]Iun(te not onl1' ttl particular b!, tbe lountler's 
Qppointment, but be bas a general autbo~it!' b!, lLatu as 
([1HItO~; wbo lball jubge fJim? ~baU 'roe fummonfS tbc 
flJralJ1t Of tbe QtOUF{JCS itt tbe dtniuerlitp to junge lufJe~ 
tber be bas none JL\igbt o~ ~tUttHllJ f tbat til not to be 
none; it woulD blf~g tOt BreaUlt ~ol1fullon anb ~ircbief 
to tbe ([1nfUetlit!' tbat ebet was knolUn. 
~t is plain bp all tbe gutbo~ftttSS of our ~oOk~, ,an'll 

111' tbe [[lap of~IealJinlJ, tbat it i~ ass 31 fa!'; ff a een" 
tence of Dep~fbation be pleabeo, pan ne~n not lIJelD tbe 
<!tauCe; it is not traverfable, eben fn"8 ([1ffitattbn, tIlben 
it is bp tDe bilitato~fal ~O\tltt; fo is RaftalJ's Rnt. foI. J. 

II H. 7. '27. ann 7 Co. Kenn's ~are. ~otu 31 l110ultl 
fuppofe tbat tf;hl JRecto~p baD bten a fole (toUeJJr, anti 
not a <lColPo~atiotl aggreJJate of JRetto~ ann ~CbolatJ1; 
Dntl tn. Bury ban b~oulJbt an Affite~ ant! tben t{J1~ Depllc 
batton I~ pleaOetl; 31 wouln fain know Of ftnp one, tDbe~ 
tDct it were not 11 600\1 Wlea, to llJew tbat tbe dtmto~ batl 
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pro certis caufis, &c. ncp~iben bim r lDitbout nil mu~= 
Uiott it ban been a lJOOn W'lca, ann it batt not been tra
verfabJe; fOl CUft!' -m,bit1lJ tbat iG traverfable n10ff ~e 
£~p~effen in <ltcttatnt!'; anD tbcu if it be a gootl 10fea ann 
not t taUcrfable, it 19 not quefftonable. 

31t ia fttange tfJat pfeallfng a ~entence blitbout a 
<!l:oufe fijouln be goon anll tbe Jfinttil1lJ of a @entence in 
a fpecial ([1£rlliff fijouln not be a9 goon, ann concIufibe to 
tbe ~att!': 3i tbouBbt 'C!bing£s baD been mo~e e.tactl!' to 
babe been pleatJeD~ tban fet fo~tb in tbe :jffntJilllJ of a 31u
t!' UpOll a fpeetal dlertltct; ann if in pleaning ft IG not 
traverfable, tbe g tL'tumellt fa tbe firongetl tbat can be, 
tbat tbe ~aure if,) 110t inqufrable tnto; fo~ if tt tuere, a 
fairer IDppo~tUllitp muff neeDa be giben fOl it in W'leaDtng, 
tban upon a rpecial (ITfriJict, ltlbicb conclul1c£) tbe ~atties 
iHl to tbe Jfaft tbat t53 founD; notu all tbe );l~ecenents a~ 
to Wleaning are, tbat no €aufe lteeD to be tbeum. 

g9 to tbe ~attct of tbere being Ita gppeal from an 
atbttrarp @>cntence, 'tiS true, tbe QI:afe I£) toe barner, be= 
cflufe tbe )1!)artp is; conclutJe'O bp one 3iungmcnt; tbat Does 
make it tbe mo~e fellere UPOll tbe lReHo~; but it notb not 
le[en tbe dlaHnitp of tbe ~elttence, no~ Dotb it al1p [[fap 
p~obe tbat pou llJaU finl) out fome map to e~amine tbis 
~atter at l1am in a JUDicial W~ocecDing. 

1:f tbe <!l:ol1fiitution ball been, tbat if tbe [lfCito~ botb 
l:Iep~fUe tbe lRecfol, tben it fijouln be in big }1!lom£t to apr 
peal to tbe Archbifhop of Canterbury, it perbap~ ball 
been mo~e equitable; but in tbat ~afe, if tbere ban been 
an appeal, ann tbe ~el1tence ban not been tcUcrfetJ, toen 
tbe IDcp~ibatfon batJ bcen in fo~ce, Curtp one tUouln fap, 
ilntJ irremetJiabfe in anp ([ourt of JLatu; an'O 1 no not 
Imotu an!, autbo~itp of )Law tbat makes out tbe een~ 
tenee to be tbe lDeaker, becaufe be is barun of an ap= 
peal. 

3ln tbatQtafe of Cawdry ann tbe High Commiffion
Court, a ~cntence of IDep~iUatfon tuall tJtben againtl 
blm bp tbilt QI:ourt, anD tbere ma~ no S;lppeaf, tbe @>en. 
fence tuns founn, but no <!Cnufe fi)ehm ; ann (0 tbe ~Dufe 
biD not appear; pet it tl1a~ held to be tuell enouJJb, tbo' 
tbere mas ltO S;lppeal. 

Il)otu notb mp Brother Eyre nitlfnguillJ tbi~ <!tafe from 
our~ bere r I£le Cal'S it tuaJj bp dlittue of tbe Ecc1eGafiical 
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Law; tubot, fG it tbe EccIefiafricaI Law tbat a ~an fiJafl 
be conclunetJ Ill' one @>eutence l1.1itbout an appeal f Jao, 
it is becaufcit tuas; b~ the High Commiffion-Court that 
bab Jurifdittion; anb ~£t tbe @bentence was not tbe 
weake-r O! mo~e ttabctfablc, becaufe tbere tuas ItO ap~ 
peal. 

JaO\l) fo~ alt~ 'Qtbtng 1 fee, nn tbe Renfon POll can 
gibe, tnbp tlle fiJouln enquire ann e~amfne tnto tbis ~atJ: 
1ft is, b£caure tbe Jj!)artp (11 conclun~b witbout an appeal; 
COIWOll will OlJtec, ann nil muff, tbat if tbere 11tO lie an ap" 
peal in tbe ~afe, it lUcre not e,:aminable. 

31 wouln fain babe anp 15on!, tell me tbe !Dilference; it 
tuag b1' tbe Eccleftafl:ical ConfHtution, that thefe Q!ommtfl: 
fioners babe tbeit @ower; but tbat fa eilablilbeb bp tbe 
La w of the Land, anll fo tf5 thts vifitatorial Power; tbe 
one neriurs big autbo~itp as muct) from tbe Lam, as tbe 
otfJet tIoes ; if tben in one <!Cafe the 0enteltce be cort~ 
C{UrUle, 1nbp b~ tbe fame Rcafol1 llJoulD it not in tbe otuee 
be fa too. 

31t tuas fo itt tbe <!tare of Bird anll Smith, tnbete a 
qJ)an Inas neplt11ell fo~ not cOl1fO~mfnlJ to toe Canons. 
a (!Cafe cettainlp 11erp bl1rll; fo~ aU the Canons are not 
certainl!' accoroing to lLaw, 1l0~ anp of them obltlJhtlJ 
bere further tOan afj reccibetl, ann aUoll1eb (time out of 
~fnn. 

mob) a~ to tfJe <!CafeS of Coveny anti Baggs, ~ take 
tlJe C!I:afe to be aU one afJ to tbilJ 9J!}atter, tboullb in tlUa 
~rokS; ann tbere being an ~ttO~ in tbe fitff ([ottroction, 
it WiH, not to be rectifien aftertuatll~; be lUtUl bepliben bl' 
tOe (J]Hito?, not a~ ®~ninnrp, but a~ dlifitol; the i),ue= 
mon Wilg, lnbetbcr tOfre couln be an Qppeal ftom tOe [tfl: 
Utal'S ~rl1tence to UJe {~fnlJ; it wa" bcln tbere cotlIll 
be none to toe arcbbillJop, l.lccaufe it was not none as; IDle 
bin or!', but os [tffitol; wbat tb£n f tubp, tbeu ia tbifj 
QColleffton bp tbe lRepolter : Ex boc requitur, &c. 

'QI:hnt ia eftell in James Bagg'S ([afc, ann tbnt tuag tbe 
®lounn of tIle ®pintott of mp 1L0~ll Coke: gun fJf tbete 
quotes tbe ')Book of Ed. 3· anti 8 A{f. fo~ futb a Dil1infffon; 
but If tI)rtC be on ]lnfprctton into tbe "l6ook, tbere is no 
Curb Difference in tbe ')Book at all, tbe W'artp fS conCluneD 
In tbe one <ZCllfe., ntj well as in tbe otber; tbercfole tlJere i!f 
all (lEnn of tbat IDpinioll, fOl tbe frounDatton f~ quite 
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faHcn nnb taken alUap. 15ut bellbeg, it tfJ reaConable to 
(ufpert tbat ([are not to be !Law, lUbell tbat is fmp~afffca:= 
blc, llJbtcb it if' b~ougbt to p~obe+ qtbe fJ)etlb of a Ql:ol· 
lege. cannot maintain an Affize fOl bh.1 £lDffice of Il)FatJ= 
llJtp; be batb not Cueb an creUate a~ tutu maintain it. 
fi!:betefo~e to gibe fueb an 31naanee a£; 19 in Coveny'tl 
flf:afe, ifJ to ouettb~ol.n tbe ~utbo~ttP of tbe ([afe; tbe 
lPea'O of fueb a 13on1:' cannot maintain an Affize fO~ bitl 
IlJeana)fp, fo~ be {mtb no role Seifin; the lnbole 'lBOllp of 
tOe <II ollege batb an l1nteteff tbetein ; be bag not a 'Q);t· 
tIe to a 1gennp of tbe JRebctlue!t in bitl omn Birrot, ttU 
I1p <!tonfent tbep are p~ibat£lp bibfnen ann bfftributti) ; 
ml'l.l tben too, it is not tbc l,l\ettors ~one!" it if; Dl. Bu
ry'~ ~ol1e!, after [)i1ltfion ; it ifj a Jaotion tbtlt cannot 
Ite maintaineD o~ fuppo~teb [1p tbe Rules of !Lam, be is 
inlle£n tbe onlp llifible Jf)etfon of tbe 'JOobp, but bas no 
tinnIe Btgbt. 

motu in Appleford'~ CZCafe, tbe like Qrgument lUau 
urgen bete tn rut' .lLo~n Hale'fij ~tme; anil tben it tuas 
inGUen upon tbat be mfgbt babe an Affize. .tao, (ap~ mp 
l.o~n Hale, tbat i~ (mpoffibfe, ann 3J remember ber!, Well 
be nin blfnnow of tbat £ll)pfnton of mp )Loln Coke. 

€rulp 31 knom no Difference lletUJeen tbts ([afe anti 
tbat of a Mandamus; tt will not enter into mp l1Jeab, 
]I muff confer~, lnbere tbe Difference Her;, in tuat QJ:llfe of 
Appleford, tbere lUa~ a Mandamus tbat ttU1~ b~{.llIgbt to 
uffole bim to bi~ jfeUotnllJtp; (t wa~ returnen that bp tbe 
€5JtatutfS) of toe <!tollege fo~ ~i~ncmeanour, tbep ban a 
)l!)oWCt to turn bim out; ann tbat tbe BHhop of Winche
fief tuas m:Uito~, ann tbat be wa~ tutnelY out pro crimine 
enormi, anll bao appeaIetJ to toe 13ifiJop, w[)O confirm en 
tbe Qf.rpnfUol1, ann tbe partfcular <!taufe tna~ not at aU 
teturnen! ]kl1otu it betp well, fo~ gj mag of Qtoul1fel 
fo~ tbc QCollege, anti we omftteil the <!taure in tbe )Return 
fo~ tuat Renfou, bccaufe tnnec.b, it was not fo true as it 
fhould have been. 31t m05 tnfitletJ, tbat we ougbt to ll)£lU 
tbe ([aufe of (!];~pulfion in tbe Return, to b~inlJ it within 
tbe (!!:ompafg of tbe @)tatutc~: lit tua~ anftuerc1Y, JJ.)cre 
lUas a local mmto~, tubo ban giben i1 @)entel1ee; ann be 
tt rf~bt, o~ be it ln~Ol1g, tbe J;>artp ir; eonelune'O bp it, 
ann pOll mull fubmit to fuCb !LilW~ a~ tbe jfounner i£) 
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plrofeiJ to put upon pou; ann ~~. App]eford l1Ja~ not 
rtllo~(n ; tnbrturr he be pet Iibinl1 cq ItO 1 cannot tcu ; 
but be Wila kept out aU fJh' Dop$', if be be beab. 

Jl fee noW nottltng but tIJat tbi~ ia an £~p~er£l autbo~it!' 
to guttle tUl tn OUt 9ltl'ogment, in tbf~ Qrnfe; uu·c is a 
local d{f(HO! {Jatf) gillen n @Jentenee in tbi£' Qtaufe; be {Jas 
ncelarcn tbe m.ei10~ to be ouffeb, anO artuaUp l'lep~tben of 
bta 101f!ee; wben fiJati ttle knOill tnben a Dep~t\lfltton is 
fiOei) f l[ not upon n Mandamus, \nbp in un fltjeffmcnt f 
~t tlJi~ IRate we fi)aH be aIwapa out at ~ea, ann not 
fin ow \nbcn we (bott come to @>bo~,e ; 31 tfJollgbt we ban 
been come to fome c[onuffcl1ccr; in our IDptntonl1, fince 
tuat ([afe 31 mentioneD; litfJat rol]ere tbrre fa a illifitol, 
ann ')e batb tSOIDft to p~oceen to a Dep~H.HltfOlt, pon 
llJall not eplIufne bh, Jj)~oceci.ltn!J£) mo~e tuall tbofe of anp 
]utJne: ann JI remember, tn tbat O1p lLo~n Hale btU 
mention ft, Bnn took it fo~ clear LL am, tbat it tuafj aG 
binning a~ a Judgment in an Affize to fltntl tbe t~latntiff. 
t,?£ fJj maDe n 3lunge, ann bf!> JF)erfon partlfulatlp oeagnet) 
bp tbe jfountJer; but be [Jiltl) biG autbo~tt!' ftom tbe fLam, 
flntl be Ul to JUlJge 11!, tbe §5)tatutrs: QIbe jfounner baty 
trutleD tbfS partfcular Wotter to bi~ [)ifctetfon ; ann tut;p 
fiJoaIn toe fufpeff bim tOot (J£ \l)tn not no rigbt f 

't1rb£n fo~ tbe ne~t ~oil1t, it batb not appear tbete 
\1HH.l all!, ]nJufHc£ fn tbe 0rntence; tub!' tben fiJali we 
not p~efu01c it to be jufi f me ore to gtbe ~renence to 
a ®an tfJat ctercifetb juntcitll W>ower, if be keep lllttbtR 
bi~ 1Uti9'OHfioll: '([be lLow batf) JRefpfct not onlp to 
<ZrOUtt~ of iRecoro, aun junicfal JJD~oceenings tbere, but 
eben to all otbet @~oCeeiJit1!JS wbete tbe l\!)etfol1 tbat 
gibr~ bi~ 3lungment o~ ~enteltce batb jUblcial autbo~ttp ; 
anti pou fiJew no jfault in tbe ~el1tence; tue 3lUtp no not 
fo nmcb i!9 finb, tbat tb£ ~attet ann ~~ounn of it t~ 
untrue, 01 infufficient in W'oint of lLaw, o~ anp otbet 
.fault. 

'mut tbell brfillc~ it reem~ to me trulp, tbat tbe <!tauCe 
of DCP1tbottott in a !Joon <!Caufe, it being f01 Contuma
cy; if tbe 13\llJop ban ~otnet to btflt in June, as 31 tbink 
be ball, attn tuas btnn~en bp tbeit fiJutttng' tbe IDml~ ; 
11lbereupon lJ£ tnent aUla!, tuitbout tloing anp ~binlJ, anD 
came agatn tn July, tnben be brln bt9 dlifitation, ann 
tOep carrieo tbcmrrl\1~~ contumaciou{}y, anti rrfufen to 
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fttbmit to bf11 alttbo~ftp; thin was contra officii fui de
bitum; it i~ reafonable that botb jpean anD SWembct1t 
lIJoulD fubmit to tbe (llUltol. 

anti Contumacy i£l helO a ~ron Cltaufe of DepliUation: 
3lt was; helD a !Joon ([oufe tn Bird ann Smith'S (!tafe, ann 
tn tbe Qtafe of Allen attn Na{h, quia fuit refractarius: 
Jaow tbotlgb tbig fg not one of tbe Qtafe~ mentioneD in 
toe @)tatute of IDepllbntion, pet ml)en the 13i(1Jop comes 
to make a <IIifltatton, anD tbe ~embers; refufe to rubs 
mit, it is; certainlp conteatp to their Dutl'; finn 3J no not 
tbtnlt U)eit c.!Cntring t1 l~~ote(fation agoinff the dtHltation, 
lnilS anp Qffront; tbat lUng furdp berp lawful; but tbeit 
4rurntng tbeir 'mack9 upon tbe mi[ito~, not appearing 
upon ~tulltnons, anD refufing to be eramine)), was an 
Offence, ann contrat!' to wlJat the 0tatutes; 'Do requite, 
fo~ he f!t to enquire into toe ~tate of tbe QtoUcge, ann 
eaco one's; particular 13ef}aUfour; anD if be comes; to 
make fncb an 3lnqutfltton, ann toe Il)eun ann toe ~elU~ 
bets rUIl atnal'., Ol tuill not appeur to be eramtneo, ] 
kno'nJ not tubat can be a gooo Qtaufe of Dep~iuatton, if 
tbat be not. 

Qnn as fo~ tOat ~tatute mbtcb refers to toe Qraufef1, 
fo~ ltlbtcO tbe m.effo~ llJouln be nep~iurn., it doth not refer 
to a Deprivation in Time of Vifitation; but it fiJeltletb 
in lllbat £19anner tbe ([ollege fiJall p~oceen to get tbe 
l&effol) if gunt!' of rucb f>tfenccG, rcmobe)). ttbtp map 
complain at anl' ~fme to tbe mfuto~, tuben be is not in 
big IDifitation, if be tuaffes big lRebenUeG, o~ bebatJeto 
fj(tnfflf fcanl1alout1p, ann upon Bequetl tuiU not reugn, 
ann toep map article agntnff bim befo~e toe <I1tfito~ out 
of biS mifitation ; but lUben be comeS to erecute bts 
\Jmtato~hll ~otuer ill toe quinquennial ~mtatton, be fs 
to enquire tnto all tDe affairs of toe <ltollcge; ann be is 
not to p~llcecn in tbat ([afe upon toe 3lnfolmatton of toe 
.fF'ellolUS, but be map p~oce£n cuen to iDep~itJation, lUbere 
eIlet be feetb ([BUre. 

9011 ([ontumncl', 3J take it, is Q Qtaufe of Jrolfeiture 
of big i'ffice; be is; fubjrfi to tbe ~otuec of tbe <IIifito~ 
bp' tile @>tatutes of toe ([ollege; anti if be goe~ about 
to ClJatlf, o~ contumacioufip tefufetb to f"bmtt to bt~ 
It)ower ~mn Qutbo~tt!' ; It is an Q)1fence againfl tbe Dutp 
llf bia ~Iacet anti a goon <Ztau£e of Dep~U.mtton; fo tbat 
~ 110 bolD in tbt~ CEaft. 
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Firfl:, rtfJnt t[JC 15ifiJop of Exeter bato a 1Jifitato~iaI 
)power beUe\) in (Jim to n£p~ibe tbe JRctto~, wit bout tOe 
([onrent of U)C fenio~ jfelIu\rJr;. 

Secondly, ttbnt tf)e Jjuff{ce of uta €j)entcllce i~ not to 
be era min eO into tete. ano 

Thirdly, ]f it tuere, ano toe Q.Cnure necetrar!, to be 
llJetnll, 31 tutnk Contumacy fg a \let!' noon ([aufe of IDe" 
P~iu!ltfon, bein~ an affrol1til1lJ {Jim ill {Jig bil1tato~fal au" 
tbOfit!'; it fa an ®tTence ilgatna t~e Dut!' of big Wllote, 
ann a jfo?feiture of bfa ~ffice; tfJOUIJO 31 no beitebe 
iD~. Bury DiD not intenn upon tbhl to offrol1t tue 15HlJop, 
but ignorantia Juris non excufat; if tbe JLatn be fo, we 
cannot niter it. 

31 am fat from brfng rncb a Jju'OtJc, ag alan la!, an!, til
tollerable ~oke upon allp one'g .meek ; but 31 mull fap, Jif 
tbe lPeon anO gJB£mber~ of a <ltollegc mill receibe n <!tba" 
tttl? mitb a ~oke tlen to it lip tbe jfounner, tbep muff 
brat it; 1 cannot feber toe ~oarit!' from toe !.0oke, if 
tbel? tutlllJobe the one, toe!' mull fubmit to tbe otber. 

ann fo mp IDpintOlt t~, Judgment ought to be given 
for the Plaintiff; but m r 16~otbera are all of anoUJer ilDple 
nion ; ann fo 31 fubmit to it; tbe Defennant mull bane 
big 3luo gll1£l1t. 

~bi~ Judgment ma~ after reverfed fn tbe Haufe of 
Peers; JJ \nilS ~ounfel fo~ tbe [)efentmnt tn toe Weit of 
QEt'tO~; Dec. 7. 1694. 

My LO R DS, 

I am of QCounfeI fo~ [)~. Bury, tbe {)efentlant fn toe 
ilDliginal affton, anD Itkemife iDefen'Oallt in tbe mtlt 

of (!frrol, nom befo~e pour lLo~nl1Jipa; tbe <lI:afe batb been 
openeD, a~ tt i9 upon toe )pleanings ann tbe fpecial tIter
l1iet; tnbtcb being bet!' long, anO fo mucb of POUt JLolD: 
tlJipr; fil:fme fJObing been fpent alteanp, 31 a)aU not enter 
into it, but come l1irectll' to tue ID.ueaion~, tulJtco babe 
been mane in tbe <!.taee. 

My Lords, atbe general Queflion upon tbt~ fpecial Uier~ 
llitt hl, [tli)etbet o~ 110 William Painter, lLetro~ Of tbe 
l'1>lafl1ttff, Ol Dl. Bury toe IDefentrant, t~ ReCtor of Exe .. 
ter College. 
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'(!ci~ foun'O b1' tbe dtectltct tbat iDl+ Bury upon tue fica 
of Jl1ne, in tbe (econO ~£ar of King James, till tue ~en .. 
tence of Dep~i\)atfon, finn aI\l.1a!,~ after, \nas, ann pet is 
lawful JR£tto~ of tbe fain Qtollege, Ul1lfr~ toe €iiC'itteucc 
p!£llatl to tbe contcarp; fo t[)llt upon toe dlaHllit!, ()~ ]n~ 
baIttlttp of tbut @>entence, tJotb tbe general Ql1efiion of 
)RectOl, ol not B£cto~, 'OepenD; if tbe DefenDant babe 
fo~fett£tJ (}i~ ~Iace of meffo~, attn be nul!, umO\)eil ac~ 
(Olbillg to tbe @>tatute9 of the ([ollege; tben tfj Wil
liam Painter lLetTl)~ of ti]e ~IilfntHf, founn to be Refto~, 
ann ~unBm£nt in tbe llting'r; 13encb ollgbt to babe beelt 
gib£ll fo~ tbe Jitjlafntiff: 1Sut if upon tOe ~etilitt 110 
Qrnufe of jfc:qfeiture is fOUilD, Ol ID~. Bury is not lmfp' 
rrmoben ; tben bf continues lRecto~; ann 31utJgruetlt Wilfl 
Wen gillen in tbe King's Bench fo~ tbe IDefennallt. 

16efo~e 3J fJ:amine tbe dlrtifnitp of tUtS ~enttnce, 3f 
fiJall beg leabe to (OnfiDer another Queffion, tuf]t(b batb 
been mane in tbe Debate 'of tbbl QCllfe; anti tl)at f!1, 
Whether this Sentence of Deprivation given by the Vifi
tor be examinable at all, or not ; tbi~ with bumble @rUb,. 
mimOI1, 31 take to be itS JElature1 a preliOlinary Quefiioll 
to the main Point; fo! 31 no not fee bow me can P~Ob! 
tbe 3/ungmcnt in tbe Il\ing'~ '1l3fncb, \l1btcb tna~ gtt1ttttllttJ 
on tlJe @tntl'I1Cf~ being inbalitJ, wa£l wen giben, ul1lefS 
tlJe IDbjtCtion be Hen rcmobefi, tOat tbe ([ ourt of Iltit1!l'S 
'l3encb ban not tUell, no~ pour JLo~l1LlJtps l1otn, an!, ~otuer 
to £tamtne tbat eentellce at all; fo~ it IJatb beell failt tbe 
dtifito~ is mane an nbfolute lutlge bp tbe frauntlet, anll 
il1truffen bp bim, ann tbetefo~e 'ti~ not to be rU(peHen, be 
tuill tlo otbettotfe tban tigbt ; tbilt tbi~ being a ~atter 
mitbin biS juntchll autbo~it!', bt~ ~£nt£ttce tlJQII bt p~er 
rumen to fie juff: 'QLUat tbet€folC in pleanin~ ,1 ~zl1tei1Cf 
of iDep~ibt1tion bp the [ltfito~, tbe QCaufeSl nee'O not be 
tl)elDn, o~ ate tbep trallerfnblC, ann tberefo~e ate not eta~ 
minable; ann fo Ifkeltlife upon )Returll~ to [[lrits; of 
Mandal11us, tDe particular €otlfes neeti not be ret fOltb, 
but a general Return i£J fufficfent. 

'Qrbig, t11P )L,o~l1S, i~ tD:e @)ubfiallce of tubat tbep object 
HPOll tOi9 1901nt, nnn ta tbin 11Durpon~ maul' <!tnfeg {)nbe 
been etten to !'our lO~1)aJtp~, tnlJere upon €gelltenCc~ of 
[)ep~i\)ation, tOe Courts of Wefl:minfrer-Hall tuguIU not 
inquire into tOe JReafon£J ann ~atJrCJJ of tbofe 0entenceG ; 
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ann tnbete upon [(Urit£i of Mandamlls, the Courts Hkemife 
refufen to intermentlIe, o~ £tamtl1e into tbeft J;)~oceen. 
tll~£), but babe temittcn toe J1Dattte~ to tUe. [1,trito~+ 
~nn Fitft, ~!' lLo~n~, as to Cawdry'll ([are, anti tboCe 

otijet Qtafes upon ~el1tence of [)ep~tuation, tnbiCb tbde 
~el1tlemcn ba1Je pleafe'O to mention, Jl beg lLeaUe to ob~ 
fettle; ~bat all tbofe @)entencea of IDep~tuatton luere 
giuen til tbe High Commiffion-Court : jElotn tbefe ([onte 

miffioners in toe High -Cornmiffion {Jan a tmo faIn lucif· 
tJittiOn; tbe Ecc1efiafl:ical bl? tnbicb tIJe!, ban tOe J1\fttg's 
IDmJ'inal ]uriantffiolt, n~ fup~eme :1D~nftlat!' ~ommtttcil to 
tbrm ; anlY bp aUrtne tn{Jereof tuc!' mtglJt lJ~oceen .f1Cco~tr$ 
ing to tbe <!i;cc{euafflcal lLatus, to [)ep~iUatton o~ otbet· 
(!fcclefiafffcul QCel1rUte~. ~lJe other UhlSl not all IDJiginal 
l1lftiGotctton, bllt neaten de novo, bp tbe @)tatute of 
I Eliz. anti tIJde Qtommftnoll fountJetJ on tOat ~tatute, 
Ill' tubtcb tbore ~ontmfffionct~ ban a ]Urfaniffton in otbet 
([afes, anD.ntiJ3bt P?oreen tn another ~anner, tUan tbep 
couln bp (llfrtue of tbeit iD~igtnfll 3luri~Oirttou: ([ut~ 
tutu be plain ftom Cawdrylg <tare tn tbe 5 Rep. 6, 7. ann 
til!, JLo~n Coke's Jurifdidion of Courts; 324. Nafh anti 
Alleri'~ <l!are, Roll, Prerogative 219. ann ill Bunting anti 
Leppifigwell'~ <.!Cart, 4 Rep. 29. 
~v JLO~tJ~, tbe @,cntenccr; tn eilet!, one of tbofe QCt1re~ 

citel'l ott tIJe otUer ~fne, tuere ~elttences of iDep~f\Jatton 
founnell 011 tUe ft\tng'f; ®!itJlnal 31urtatlflffolt a!J rllp~eme 
i)~nfl1arp, fo~ ~lfente£j ftgainll tbe (!ECcleftalltcal lLatu~, 
ilUO tot @~oteentllg~ \l)cre acco~niniJ to tbofe JLaw!J, ann 
fbe t>ep~t1nltfott llla~ of an <!Ecclefiafffcal £iDffice; fo tbat, 
my Lords; in nil Were <ltafe!1, tbe fubjeff ~atter, tbe @>en~ 
rence, ann wooie @~oce£tJiltgu were of QJ;cclellafifcal Qto.e 
tHlfnnce, ann bin not belong to tbe 3lurt~'DHHOll of tbe 
~d(lrtg of fLaW, titlt ad aJiud exarnen; ann tberefo~e tbe 
]U'D!Jes Ot tOt c.!tommolt fLatu fn tbore <!tafes, gaue tbat 
Jraitb anlY <J!cchtt to tbe @>entence of an QJ;cclclialltcat 
31ulJg-c, tn a ~tltter p~(JpetI!, belongfntJ to bia ]ucfr;l.ltCfion; 
anti tiibeteof tIle 31ublles of tbe c[omrilon fLatu ban no 
QI:ollufnf1ct tbemfelUcu, a~ to intenn it to be tJfuen nul!, 
acc'o~tiftlg to tbe (!fctlel'idfi{cal Jl.,atn hlitbout futtfiec eta: 
"linillt\' into it; anll tbl~ t~ J1illcn al1 tbe Bearoll fo~ not 
eriHllining intO tbefe @)entence ill Cawdry'~ ([afe; ann fa 
tltJilirt in Nafh ann AlIen'g €afe ll1entionen befo~e; ann 
Co aIJilfll tn Banting anti Lerpingwel1'~ <[aCe, 4 Rep. 29" 
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'mut, ntp lLo!tJg, if in there <[afc£) a @lelltfnce ban been 
gluen agatnn i1 'Jtap l~rtfon, in fucl) ([aCe tbe Qroutt tung 
of flDpiniolt, toe PflL'tiCular <[flufe of toete @)entence 
ougbt to be ll)cum ; ann fo is Nafh anti Allen's flrafe, 
Roll, Prerogative 2 t 9. jfol mp Jlo~tHl~ tbe ([lergp being 
9}aembrrs of tOe rome ')Boilp, were mOle imOlClliatclp fllb~ 
jrct to tI)cir j:uttstttffion tban t(Je Lattp ate, tuba ate fub~ 
jftt to tbe Q!;ccIefiafftcul ~l1ttao(ctton in fOlUe particular 
Ql:n(cg onIp, ill ~atteta teffamrntarp mrD matrimontal, 
uno ~itbcG, anti fome oUJer Q[:OfH;, ltlbere toe Jf)~ocecDtnIJS 
nre pro fa]ute anim<E. gntl tbcrefo~e not babtng [0 gene
rnl 3jurtGntrtion obee tor 11Jlitp, a~ tbep f)Clbe ober tbe 
clCfet{~p, if ~entrnce ban berlt g{uen olIatnff lapln!'1l ill 
Cawdry'g <.J!afe, ann tbofe otfJer <[arcs, tbe Qruufel1 of 
toore ~entel1(r~ ougbt to I)abe bern fiJetnn, tbat tt mtgbt 
Dppeat tbnt tbep wrre COl a Witttet tnttbin tbeic lurif. 
l'1!ttiOIt, as 'tt~ fain in Nafh ann Allen'£, <[a[e; anti tbere~ 
fl ~c tbougb tbeir @>ent£tlC£ in an C!EccIefiafHcal ~atter, 
uguinff an QJ;eelelialltcal l~£tron, mere llot e~amfnable; 
pet tub ere tbe l\t>erfon againll wbom (ueb ~entellce tuas 
gi\)en~ tuag ILap, tbcie ~entenee was eraminabIe! ann 
mp' lLo~nf$, if in tbofe <[afe~ futI) ~ent£nce BlJutnff a lap 
IlVerfon wouin IJft\le been e;ramtnable; tnbp tben, if tne ate 
in n JLap <.!tafe, ann not an Qfeclefialfical, tbofe betp 
<tafe$' tuitb (Jumble ~ubmimolt p~obe tbi£' @>entfnce to 
be ftamilluble, anti tbat tIJe Conrt of King's Bench batb 
fufflctcl1t 3iurf~JOHfion fo~ tgat Jj!)urpofe f gun a~ to that, 
31 fuppore it will fcarce be P1etcn'Oen tbat we arc in an 
ClfcclefiafftcaI <.!tafe, 01 to be tJrtcrmtnc'O bp tbe C!Ecclefiafft~ 
cal JLatnf$; Exeter College {~ not an ~CClcfiafiical ~o~po~ 
ration; CoJIeges are Lay Corporations, anti \\lcre fo bol~ 
nell in Appleford'~ <[are; nnn it tua~ giben a11 a JReafon 
In tbat Qrafe bp mp Lord Chief JufHce Hale, \\lbp <[ollegrs 
ate not <!i;cclefiallical ([o~po~atiolH.l, becaufe tbep nte not 
h1ttbfn tbe 3lutf~bictioll of toe ~ccleliuffi,al (!tourtg; 
tlJctr ~embetS babe no Qbmifilon o~ ~nffitutioll from tbe 
ID~ninatp; tbe!, ate merelp p~tll11te ~octettrg, to be go .. 
\J£tllctl bp tOdt otun ~tatttte!3 alltl a>~llers: as QJ:olfelJe~ 
ate lap <lto~po~attol1r;, Co tbeir <T1ifitolf5, quatenus Vifi
tors, ate fLap IDfficet£', anb babe tbetr autbo~ttp lleribetl 
to them bp tbe <ltommoll fLatu, anti not bp an}? QJ:aIlOttf$, 
o~ <lCOl1(UtUtiOIl~ ClEcclefiafifcaI; [(llbere tbe QtO~P01,ltion IS 
<!i;etlefiafiical, a~ IDean anb fltbaptet, ~bbot anti ([onbent, 
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ilnll tbe Itk£; tlJrtc inllecn toe ~~ninatp i~ [1ifito~, ann 
Oia autbo~itp anti lP~o(eenitl!I~ ate bp ~cclel1ai1icai (!on, 
ffitutfOl1ll ; but \lli)fre tbe QCo~po~atton i~ !Lap, tgere toe 
jfouni)rt anti big I1nit~, anll not tbe ®~nfnar!" nre m:tfi= 
tOl9, a5 'tt£) ~On)en 6 H. 7. 14. anll 10 Rep. 31• in tbe 
Cafe of Sutton's Hofpital; Qull tbe jfoullller batb I)ig au~ 
tbo~ttp, not bp <!tanonG Q.Eccldiatltcill, but bp tlJe 4.ll:0nt= 
mon Law of tbe ~tn!Jl1om; ann tbi~ Law it t£s tbat 01& 
IO'zr~ tbe jfmmner to lJelrgote bi$ autbo~ttp, anll conffi= 
tute ntlotbet [ituto~, ag mp Lord Bifuop of Exeter i~ in 
tbe Plcfent q[afe; but fitll tbe autbo~itp of fucb [Hfito~ 
i9 lnboU" ~l?mpo~ilI, Dnll not ~ccicfiDlltcal, ilnO tlJe W»owet 
of <!l:onfiituting (JIm t~ aUO\11en tbe jfoullnct bp tbe ~om; 
mon lalD, ann attfc9 from a flCempo~allRt!Jbt. 9:9 tbc [{t· 
t1to~ in UJhl ([afc t~ a t?J:empo!al, not an (!fcclefiatltcnl 
lunge; fo mp JLo~ng, tlJ£ ~tatut£~ of tbe <ll:oUcgc Ill' 
1llbtcl) be ig to junge, tbep are '([empo~al lLatu~, being 
ontp lRulea anll ID~lletg fo? regulating a NiUatc @ocfetp 
wbtcb ta (Cll:empo~al; ann ftom tbence it tutU follow tlJat 
i'tfencrs ilgiltnll tbore )Rule!) anll £l)~net!.J lnm be fo tro, 
ilnn not be of ~((lrfii1nical QI:onufance; fo tbut tbe Re[o~ 
lution~ in tbe ([af£~ ettell, being in ~attfrg Ul{JOUp <!ft
clefiaftical; ann it being {JoltJen bp tbe ([ourt in Na{h anil 
Allen's <ll:afe, 'QCbnt bon tbore @mteuCf9 been 13itum oguinff 
lLap 10erfonfJ, tbC~ UJoulll baue [le£11 ftamtnable ; ann OUt 
being in tbe «are of a lap 1ger(on, (fo~ D:. Bury quate
nus ReCtor of Exeter College, anti I!>eall of a )Lap <1tolPo~ 
ratton, is to be confiOet£O a~ Curb) ilnn tbe £[)tfence (if 
all!') being llgtltnll tbe 0tlltlltea of tbe QI:ollege, tnbicb ate 
Hkewffe arempo~t1I, it tutU be no ~anner of ~onreqltence, 
becaufe tbe @)cntence of nn ~ccle(iol1fcal lunge, in 
*attetl1 of (!fcclefiofffcol CIronufance, lUbereof toe ~em .. 
po~al ~OUtt9 {Joue no Jlutt~ntctton, is not £tRmtnable fn 
i1 ~empo!al QI:ourt; tbot tbetefo~e toe ~empo~al CltOUtt£t 
Ulan baue no Jiurtsniftion to ctamfne tue @>entcnce of a 
'ijCempo~al lUDge, tn (ucb a QI:afe a{; ours, tn!)£t£ tbe 
~att£r anll lUbole W>1occr.llin1J9 ate of aempo~al ([onu: 
fallee: '15r fitJeg tlJe §S)entencl?£; in tbofe Cltafe£l, mete not 
onip againft <!.'i!ccleflatltcal ~£rfom;, but tuere fomfoell up" 
011 an o~tgittal ~urtsnHffon at QCommon latu; but tr . 
tbofe @)entcllcea ban becn !JiUen merd!, bp theft (ltom= 
mimon UPOll tbe Stat. I Eliz. tbcu acco~tltng to Nafh anD 
Alleo'~ Qtafe, tbeit @~oceetltnlJ~ \t1011ln babe been c~amtml= 
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ble, fo! tlJen tije <!l:oufe of fuel} ~entence ougbt to be 
l1J£tnll to t[J£ C!ourt, toat it mn~ appear, tuat tbe ~at~ 
tet fo~ tnbtcb [ncb ~entel1ce tuns giben~. tu!l~ wUo!" tbflr 
3lurhfl'litttoll; fo tOat toete tum be a great iDitferfncc be· 
Hueetl a 0entence grounneD 011 an o~tginHl 31Uti~OicttOtt, 
nub n ~cntcl1Cc gturn bp [ltrtue of a particular autbo~ft!': 
mone tbe llt'oge toot gUlc~ tbe @)entcttcc butb an o~fgt~ 
nal ]urtanfctton, llli in Cawdry'g <[afe, anD tr)ofe otOCt 
<[flrC~, tbe 31UlJgea of our Law take motice of rucb 3lu. 
tilitJittion ; ann tber£fo~e in 113IeatliltlJ 'tf~ [ufficient to fiJctu 
befo!e tnbom toe 0enteltce Wit'; ((fben, ann to plean it 
gCl1crnUp, n~ ii1 bOlncn in Keo'a ([afe, etten on toe otbct 
~ioe ; but tnlJere tbe W~oceel1ing if; upon a particular 
autbolttp, (na Ji bope to P!o\J£ tbe dttfitof~ in toe p~erent 
([afe is) tn Cucb Q'Cafe tbe Qtourtfj of JLnlU can take 110 
futtber moUce of (ucb gutbo~itp, tban aa 'tig fet fo~tb in 
Jl!)lenllfng, anll tbc tnbole flraufe of tueir w>~oceelling muff 
be fi]Cllln, tunt it map appear to be purfuflnt to tbeir au~ 
tbO~itp; ann fo 'tffj boloel1 In Nicholl'£; Q.tare, Com. 485. 
ann Turner'£; CItafe itt tbe 8 Rep. ann manl' oU]er Q!:afei1; 
ann tbetefo~e if olle tum plcan tunt J. S. wa~- inofffen anb 
arrafgtt£ll befo~e 31ullfce~ of tue ll3eac£.' be ouglJt to 
fap ruat tOe!' tuere affignen, to enquire, beat, anti neter~ 
mine jfelonfea anti ~t~nrmeanoUtg \lJitbfn tue fatll 
Qtountp; fo~ ~etfons appoint en bp <1rommtffiolt babe not 
anp 113o\lJcr but tulJut fa limitten to tuem bp tue Ql:ommtf: 
fion; but if an 31nquifitfoll is plcallen taken befo~e an 
Efcheator, Virtute officii, o~ befo~e a ~tetuarn of a !Leet, 
fo~ iUlp \tbillg tuuereof tocp babe autbo~ttp; tbcre toe 
Wartp ffJall not ll)ew tuep babe autbo~itp, fo~ tbat tue au, 
tbo~itp tbat toep babe, ia known to tbe ]utlfcc~ bl' tbe 
!Law, anD appearfj to. tbe Ql:ourt jllDiciallp: @>o my 
Lords, in tlJta Ql:afe, tbe (l1tfito~ batb but a limitten 
gutbo~it,-, ; . be i~ founD bp tbe illernict to be Vifitor Ordi
narius Collegii pr<£d' virtute Be fecundum tenorem Stat. 
i nferius meotionat': ~o tunt tbi~ i9 ltO o~igfnal Qutbo~it!' 
ill tue (!]ifitol, as it tnafj til tbe jfountlet; but tbe <ll£rntii 
finna bim Vifitor by Virtue of the Statures of the 
College, anll not on',!' fo, but acco~tlinlJ to the Form of 
the Statutes Ilkewtfe :Jaow it WOUlD be imp~oper to fa!" 
tbe jfounl1et t~ (l1tlito~ bp dttrtue of tbe ~tatute~; fo~ tbe 
1Latu gtbea bim bifj )Flower of dttfltfng, ann not tbe @)tac 
tute~ or tb£ QteUcge; fo tOot tbe autba~it~ of tbe fauns 
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ber to nifit, i~ an aut{Jo~itp bp tue Qrommon ILaw like tOat of 
illl Efchearor, Ol toe llke, tnbcreof tbe Qtourta of fLaID wm 
junicfaIfp take mottee; but tbe ~ utbo~{t!' of toe iI1tfito~ 
conffitutctl bp tbe JFoun6et tti not fo, 'tis a derivative Au
thority, ann founn erp~£t1p tp tlJe <I1et'Otff to be by Virtue 
of, and according to the Form of the Statutes of the Co]Jege; 
fo tUil t the ~tntut£~ of toe QtolIcge, botb giUe bim, ann 
IikeUltfe limit oia autbo~it!'; ann tb£r£fo~c 'th; no general 
Q!utbo~it1?, fo~ be can nint but de quinquennio in quin
quennium ferne}; be can continne biS Ulifitatfon but t~~ee 
IDap£; at moff, anll ig refirainetl in manl' oUJer ~ares ann 
([iteut11ffan(e~ menttonen in tbe @tatute~ of tbe ~oIlege; 
ltJurrebp it plainlp appeaUl, tlJl1t tbe jfountlet batb not ne.: 
legatetl to toe (l]Wto~ t(Jat general Authority, muich be 
blln bfmfeIf b!, tfJC Qtommoll ILo'W, but batf) {nttuffeD bim 
onlp tDitb a particular autbo~ttp, bouniletJ ano (ircum~ 
fcrtbe'O bp tbe @)tntUtf9 of tlJc ([ollege; tuberefo~e bi!) 
autbO~itp betng potttcular, tOe t]ulllJf£J cannot take mo~ 
tice JUil!cinHp Ulbat fg witbin bill autbo~it!', an'll tllbat 
110t, O! l11[Jetbet be OntO nul!, purruen it, o~ no; anD 
tbercfo~e it ougut to be fiJetun tbat tbe ([ourt map eta. 
mine, wlJetber be {Joth tmlp c.tecuten bi~ autboli(!i o~ not, 
ilcco~tlfn!J to tbe Difference taken fn Allen an'O Na{b'~ 
([are, fo often menttoneil. Jif tlJi~ be not fo, tunt tbe 
1\D?ocee'Otng'a ill' <L1trtuc of a partfculat autbo~it!' ace etf!· 
minable, 31 moufn beg ILeabe to oak, bOlD it came to pan;, 
tOot tIJe W>~ocerDtmJa of tbe High Commiffion-Court were 
etflmilHil in anp ([Me tulJotroeber f '([tfl plalo from Caw
dry'£) '-!rare., ilnn tfJe Qtufeg etten 011 t{Je otbet ~tDe, tOat 
lUben tbep p~oceeneil bp ([1ittue of tOete o~tlJinal 31utffs 
Diffion, tu~feb tung tn tbe llttng ,111 fup~eme ID?ntnat!" tbeit 
@)entcnce tuag final; ] wouln beg !Leane, ] fel!, tbtm, 
to ask ltJDp tbeir ~entence roaG not final ann ul1e~amtna. 
llie In eva!' ~ilfe, as 1llell &1£) in tfJofe f 3lf it be faiD tuete 
~el1tellce.a wae final ann tmetamtnnble tn curtp <tare, 
my Lords; Dighton anti Holt'£) Qtafe, 2 Cr. 388. lDbete 
one (ommittetl fo~ tefufin~ the Oath ex officio, was baileD 
tn tIJe Court of King's Bench, nnll Ifabel PeeJ'g <tare, 
I Cr. II~. touere after ~entcnce in tbe High Commiilion, 
a Prohibition (upon SuggdHon tbat tbe l.9artp WilS pars 
11;) 11 cO) tuilS grantrn out of tbe Common Pleas to nOll 
their t9~oceenings; altO nfuet~ otbet QrilfeG upon . [[(tit~ 
of Habeas Corpus, ann Prohibitions, grantetJ to tfJC 
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High Commiffion-Court, collrcten togetber bp mp JLO!tI 
Coke, in bi~ JurifdiCl:ion of Courts, 33 2, 33~, 334. are t1 
mantfefi @lwf to tbe contrntp., ann tbat tbrtr ~entenceS 
mere £Jamtnnble itt fome <tI:nfes: 3lf tbetr @cntences were 
ftuminable ill fome QCafes, tbougb not in otbetll~ as 'tip 
plain toep mere; my Lords, lllftb bumble @lubmiffion, 3J 
fap tbe nenron of tbnt Difference tuas, titber becaufe tbe 
}1!)rtfon p~oceenen ag-ninft, tuaa a JLap W>erfon, o~ elfe be. 
cnure t[JC wlomt'o of tbeit )13loceenfngs tuas upon tbete 
Commiffion by Virtue of the Statute of I Eliz. tubicb not 
being an original Authority, tbe Court tnn~ not bounn to 
toke .ffiot!ce of it, but tbep were bountJ to llJew it, ac~ 
co~t1ing to tbe Difference token in Na£h anb AlIen'S <!tafe; 
ann if eitfJer of tbefe tuete fufficfent lReafol1s to tntttle 
tbe Courts in Wefiminfter· Hall to t'~amfl1e tbe 19loceen. 
illD's ann 0el1tence of tbe High Commiffion-Cuurt, in 
torCe QtafeS, a fortiori~ botb tbrCe JRearons concurring 
in tbe p~er£ltt ~afe, tutu intitle tbe Court of King's 
Bench to etantine tfJig ~elttence, unIers tbe ~entence 
Of (be illilltol fi)all be [Jolbr" mOle arbitrarp, tban tbore 
of tbe High Commiffion (Ommonlp wett'. 

~ben my Lords, as to tuore QI:aCeg upon [[{ritg of 
Mandamus citeD b!, tbe otber 0tbe; tnttb ssubmttUon, 
tlJere is not one or tbem comcs tiP to tbe Pl£fent Qtafe; 
tn moll of tbore Ql:areS, tbep applteD fo~ Beltef to tbe 
~ourt~ of )Law, befo~e tljCP (ouglJt fOl it bp appeal from 
tbe dlflito!, ann tbeir QI:oming per Sal tum to tOe QCom# 
mOlt lLow QI:oUtt~, befo~e tbep bab appealcb to tuctr p~o· 
pet <r1mto~; anD flot being tuftuont lRcmeop, but bfltlil1lJ 
)Relief b!J appeal, tuaS tbe )Reafon, tbe 3)UDgrs fn tboCe 
Qtare~ mourb not intermcnOle, o~ anticipate tbe <r1ifitots 
gutbo~itp; onl" inneell Appleford'S ~are tuas ofter an 
appeal to tbe <r1ifito~ from a ssentence of <lCrpuHion bp 
the ([01l('11£', ann tbat ~entence confirmeb bp tbe miff: 
t.o~ ; tbat being tue onlp {[nfe upon a ~cntence bp tbe 
mmto~, 31 beg JLeauc to obrertle to !Jour lLo~'OflJfps, tbat 
Inas not an o!igtnal @)lmteltCe bp tbe <r1iato~ bfmrelf a~ 
ourS is, but tue <rttfitofa ~onfirmation of a ~entence 
giben bp tlJe QI:ollege upon an Qppeal to btm; Co tbat Ap
pleford in tbat <lI:afe ban tbe 15enefit of an appeal, tubtcb 
tbe IDefentiant cannot baue til tbiS, anll tua~ not conclu'Oel1 
Ill.' tbe oligtnal ~entence, il~ tbep moulD babe us bere; 
Co tbat Appleford'~ ([a fe, tbougb it come~ tbe neareCf, 
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ltJiIf not be a pllrallel ~are tuftb ours; fo~ Inbere toe 19ar~ 
tp barb fila Remcn!, b!, appeal, there be lIJaU betake bimc 
Celf to biG appcal, ann alan not babe an affton, a~ upon 
il i)cPlttHltion b!, tue ®~ntltatl'; attn fo in Appleford's 
czrafe : ')But wbrre t{Je W>artl' {Jatb 110 )Remeol' b!, appeal, 
ag if a lLap WattOll of an l1Jo(pitaI nep~flle9 the ~a{fer, 
toere Oe tl)ull bobe an Affize, fo~ tbat bet!, !Renfon, beCflufe 
be hatb no appeal, as it is e.tp~etl!' bolne" in James 
Bagg'a Cll:afe, I ( Rep. 99. ann 13 Rep. 70 . (fn toe 13 Rep. 
tbe '15rok of 8 AfL i~ ctten) mutch is OUt bet!' QCaCe tn 
~oint itt (lfffeff; ann t[Je Reafolt tue QI:ourt went upon in 
ID~. Widdringt6n'£) ~aCe, ID~. Patrick'S ~afe, ann thore 
otfJer ([afes, \\lag, becauCe tucl' lUere not without lReme~ 
11!" but ban all appeal tllbiCb fttonglp impHen, that ban 
tbe!, been without 1Remenp bp appeal, a9 \1.1e are, toe 
([ourt monln babe ceUeuell tbem in tbofe berp <[uCea ; 
ann t[Jet£fo~e it i~ no arlJument bectlufe toe ~OUl:ts of 
ILatn \DonIll not e~am{ne tbe JP~oceenfuga of toe QJ:oUege, 
o~ anttctpate toe lul.1gUlent of tbe (lltfito~, fn a (!tafe 
lnbete tue l1llnrt!' mfgbt appeal to We IlliUto~ ; tunt tbere~ 
fOle tbe!' U)an not eramin£ llll original Sentence b!, toe 
[1Hito~. from wacnee tbe l\3att!' batb no appeal at all: 
'Jl3efitJea, tllp lLo~ns, fn Appleford'S QJ:afe tbe Return 
tun£) !Jeneral, ann toe Q,touct will not tntertll an!, atbtlllJ 
contrat!' to tbe )Return, but take it to be aU true; but tf 
upon tbnt )Return tbe tnuole ~attet ban been fpeciall!' 
ret fo~tb, 06 it migbt baue been, anO it ball apt1caren 
upon tbe @>entence, tont bp toe @>tdtute of toe ([ollelJ&~ 
toe QJ:onfent of tb~ee of tue feben renio~ jfellotuS ball 
been requHite to Appleford'a (lfrpuIfion, ann tbat be 
WitS e~pelfeo witbout fuch f.!Confent; anll tbfs @)entcnce 
mag confirmell bp trJe <I1tlito~; My Lords, 3J p~erume it 
mill Ccarce be foin, tbat fn Cucb <[aCe tlJe QJ:ourt of King's 
Bench Ca/lllot eramtne fueu a ~~nteltce, ann reHcue tfJe 
~ubJett wben Cucb a manffeff !'>pmetnon appear.a in tbe 
berp 1l3011I' of toe )Return; 'tta toe 15alinef£) ann te~o~ 
brnce of tUilt Court, to co~rert not onI!, ~tro~g in juot· 
ctnI19~oceen{l1g£), but otijer <fttO~£i anti ~ianemeal1outi1 
in crrrajutJiciill l~~oceenfng~ Itketntfe, tcnnfng to tbe 
1S?~acb of tue l)3eoce, ann toe IDpp~emon of tile @>ttb~ 
feet, {Hl ta r~p~ft1p r£[ol\)£11 tn James Bagg'g <!tare, (( 
Hep. 98. ann ntp Lord Chief Jl1Pcice Keiling in [)~. Pa
trick'~ t[llfe fntO J tOut if one be put out cont~ilr!, to t[Je 
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@>tntute~ of tbe ([ollege, ~ob fo~bfO but tbat be tboulD 
bOUe JRemetJp. in tbe King's Bench; fo~ (ril!,~ flC) ®oller" 
110~~ ant1 dlHito~s of <ltoncge~ ate man,., ~tme" betp 
atbftrarp til tlJetr W~oceeDings. 

31f tbt~ woulD baul? been (0 in Appleford'~ croCe, fup~ 
poring fueb 9lBatter ban fpeciaUp appeareD ill tbe Return, 
tne fap witb bumble ~ubmitrion, tbat hl OUt bet!' ([afe ; 
anD tbat it appears upon tbiS [petial dterDtct, tbat tbe 
([onfent of tb~ee of tbe feben renio~ fellotuu tuo~ tequi~ 
fite to tbe D£p~iuatton of tbe me(fO~ ; anD tbnt be tung 
lJep~fUen b!, tbe Vifitor alone, witbout rucb C!tonCent. 
My Lords, 31f oUt <!rafe be fo, 31 bope 31 llJall not offenll 
in faping, it is a tlt£at ~pPlCmOll; tbe Court of King's 
Bench babe tbougbt fit to reltcUe the Becto~ ogtlinff it; 
ann ag m!, Lord Chief Jufrice KeiJing faill, ®on fOlbin 
tue!' llJoultJ not; anb Jl bope POUt ILO~DtlJfpu will be 
pIeaCeD to fa!, fa too: ')SCODCS, my Lords in otbet 
([aCes, as tueU as tbt~, tbere migbt tbe greaten lnjuc 

nice be Done tbat can be to tbe @>ubject, ann appear £bic 
bentl!' to tbe lunges, wbo ate intruffen 'Witb tbe eafctp . 
ann lLibett!' of tbe @>ubjrtt, anb pet tbep can affo~tJ bfm 
110 Belief, if it be afj tbep mouln baue it on tbe otbrr: 
@)tne. 9:s fo~ 1nfiancc, b!, toe @Jtatute!1 of tOe <.tollege; 
a @lebalar ts to be erpeUeD wbo i~ nutltp of ll)omfCitle; 
one of tbe @)cbolars fS lJuttt!' of ll)omicttJe, tnbo fs arc 
terlllfttbS parDoncn b!, atf of Jf)arlfament t ann after: 
tuatbS tbe m:ifito~ etpel~ bint fo! tbiU l!>omttit1C, au n 
13~cacb of tlJe @>tatutcs: 'ftbe IDffcnce alJainff tbe @)ta. 
tute of the ([allege itl pntbonetl bp act of ~arftameltt, 
as tueU Q~ tbe publtclt £!Offence agatnff tOe Iltfng, Dts 
([tomn ann [)igt1itp; anD tuas fo aDJutJgen ill (lfffeff in 
tue Q!afe of Searl anD Williams, Hob. ~88. lllOere a ~itt~ 
fon beIng <ll:onbift of ~anfil1ucrIJter, illlt1 alloweD bta 
([Ierg!" tbel' p~oceeDeb nottuttbftauntng alJafnfi fJim in tbe 
<!];cclefiafftcal C2tourt upon tbe Qtanon~, fo~ tOts ®lfence~ 
to bep!iUe (Jim of bill 13encfice. My Lords, tn tbat QCoCe 
tt UHHl aDjubgeD, tbe!, couln not p~oceen BlJainl1 fJim to 
Dep~(\Je Oim upon tfJe <!tanons; fOI tbnt tOe Sltatute 
tbat nllfJtug QI lermtnmounten to a ll!lornol1 bp 9ft of l[:)or $ 

Itament, tn Q!:onllructfol1 of lLaw, ano fo~ tOot Bcnfon a 
Prohibition wall !Jtanteb in tbilt <!tafe; ann fo it wOllIn 
be upon 8n appeal of WUrD£t, il~ i~ refo{Uell in Hold· 
croft'!) ([are, 4 Rep. ream tobence it appeat~ tbe IDffenre 
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a~t1tnll t(je ~tatut£'s of tbe QtollrlJf, hl as tueU patDoneD 
a~ tlJe eDffence at <ZJ:ommon Jl..om. ~be @cbolat beflt~ 
tlJtl£j paro oneD, ~ fap, is e:tpelleb llottnitbtlanbtl1L\' bp tbe 
illffito~; tbe (!f:rpuUion tnftb bumble @>ubmtmon ia mi1ni~ 
fefilp unjnfi, anD the ~'lrtp unnet a great ®PPleffion; 
aun fill t(Jia ~tltte-t fUlllJ'cllelY in a [[lrtt of Mandamus, 
OJ otbertnife, nppenrs; to the Q!:ourt; pet mp JLo~ns, tr tOe 
([lintors @entence be irreberfible ann Utlcramtnable, tbe 
~ubj£ct in rucb a <!Cafe UJan lYe bepliueb of bifJ lLillclibOOD, 
be ftpelleb ann lore the 13enefit of n lIDatbOn, tbougb bp 
act of ll!>atHament, anb pet be lUit(Jout anp ~annct of 
lRelief In tOe mOllb, lUbtcb is in <!fffeff to make tOe 
@1cntence of a d1tfito~ paramount to Oil tlff of Jj!)atlia. 
ment. 31f it be failY to at in rutb a <[afe, tbe tnbolc 9}3nt" 
tet appearing. tbe QrOl1tt WoulD relfeb£', anb L\'tant a pe
remptory Mandamus, if tbep map e:ramine anlY telieU£ 
in tbat Qrafe; bp tbe fame iReafoll JI bmnblp concetbe 
the!' map bo it (Jere, lUbere tlJe tn[Jolc ~Jtter is.; fottnD 
fpectaUp upon JReco~b befo?e tbem; fo mp lLo~na. tbe 
·~tatllte of ntbera QLollegeg elljotn tbern to P~tlP fOl tbe 
~ol1f~ of tbett j'folmlJerSl; out tOe lLatnG babe taken 
aUlap tbore SuperfittionfJ : Jtlutu if tue d1ifito~ map p~o~ 
reeb upon tbe ~ti1tute fOl not Plllpincr fo~ tbe ~out of 
tf]e jfounber, ann bf~ ~eltt,£ltce cannot be £:tamincll, If 
muff IraUe It to pout JLo~lYt1Jip5 tubat tbe Q.1:onfcqucncc of 
tbat map be. 

1l3ut it bl1tb been fniD, tIJe Jrounber batb conllttufetl 
tbe dlmto~ ou nbfolute ]jutllJf, onD that t{Je ReHo~ anlY 
@)cbolora 1)011£ accepteb b(5 Ql:1)arttp upon tbere Q1:crmi1. 
~!' JLO~b!J, tbe Rectol anD @)cbolarfJ bane actcptc'O tbe 
.fOtUtber'fj <!Cbaritp upon tbe fame €erms;, ann bolb it 
iltCOlbfn\J to tbe fame lLa\tJ~, bp tnbicb tbe mifito~ batb 
IJt~ gutbo~ft!', tnblcb ore tbe @)tatutcs.; of tbc €olleg£ ; 
'tiS bp tbem tbe Defenbant DeUces to be jUlJlJ£'D, nnb to 
bolb tIJe founber'S <ltbarftp upon 110 other 'Qt.erUl~, tban 
be ncceptrtl it. ')Sut, mp lLotb~, ff tbe @>entettce of toe 
G'Iifitol be aboue (!Controul, tf tlJl?re be no wrana to bt4 
fltnguttlJ tn\)ftber tbe dttftto: notitJbt o~ \lnOltcr, keep 
1l1ttbin tbe 15ountlo of bhl autlJo~ttp ol etc£etl tbem, tbe 
}RectOl ann ~c(Jolar~ tuill be fo far from ()olntng tue 
jfOUllll£t'll ClCbnritp upon tbe jfounber'~ 'Qrermg, whtcb 
orf tbe @>tatut£~ of tbe <!toUege, tbat tbe ~etmfJ of t[)cic 
IJoltJinn will be at tbc [min anti Wleafure of tue ('{ifltol; 
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tOe ~tiltt!te~ of toe ([allege tuiU be but ebanow~ anb 
all rmptp mOille; ani) Qtolleges {nffean of @face~ of free 
anll ingenuous <!fnucntton, as tbe!, are of tell fftlelJ, 
tum be but 0ocictics; of @>Inbetp 5 f01 mooeUer ts unnet 
tbe nefpoticIt 11!)0ID£t of anotber, is; itt rutb n ~tnte; but 
'tiS Ci\ttl tbc ([allege i~ tOe jfounner'!1 ([nature, anti be 
mapgil.le it wbat @>bape be plcafe£;. ~p ILolns, jfoun· 
Ders, il~ tbep ilte 13cn£faffg~~ 'to tbe ll3ubHtk, baUe a great 
~otuer in fo~mfn\J ann llffpoftng tOefr ([Oatitp, au'O map 
faffJion it af;) fuitg beft With tbefr Deftnns, but tbcll tbe 
@)bapc tbcp gibe muff be a legal @)bape; tbc )law tuill 
not permtt tbrm to fo~m o~ create ~ol1ffcr~! .mow a 
~owet of jutlging Without appeal, an :IDbltgatton of p~o. 
ceetJtl1g b!, (faun JRufeg nn'O lLatufJ, tu{tboUt anp W>offibt: 
fit!' of nifc£tning \lIbetbcr tbcir 3lutlgmentf;) be acco~ntng 
to tbofe JI.,fJlVS o~ not ; HOp, a ~Oltlct of junging conttatp 
to tbofe lLaltJ~, (fo~ fo toe fap tbe dttfttol bntb none itt 
tbis QJ:afe) ia fue!] a ~onffer, Cucb a 11. cbfatban, as tbe 
fLatus; of tue ftfngnom will not en'Ourc, tbcte fa <[onta= 
glon in tue bft}! <!f.rample of rueb an autbo~itp. My 
Lords, if tOe jfounnec anti anotiJct bon bounO tbemrclbe~ 
:in a 130nn of ICOOO I. il:ptrce, to {fantl to tbe final 
$;Unatb ann Determination of a tbitn ~etron; it map be 
faib in tOiS (lCofe, tbat tbe jF'ounnec batb mane tbhl ~an 
bis abfolute 3iunge, ann Ois IDetetmination is a~ final ag 
tbe mifttot~ can be ; 'tiS toe jfoul1net'~ own ~ff to be tbll.6 
boun'b, anti tbete Hes ltO appeal. 1!5ut, my Lords, not" 
tnitbffan'bfng it f[Jall be teten in an action tubetber tbig 
3/ubllc babe acte'b acco~bing to bf~ IIDOIDft, Inbctber be 
batb e.tceenen tbe 0ubmiffion of tue l.earttr~ o~ not; if 
it appear be batb kept l1lttbfll ti)C ~ubtl1fffion of toe ~at" 
ties, anb putfuen bfa9utbolftp, Jungment wouIn be gt" 
ben aceo~nillg to bts iDetermit1fltton ; (Jut if t~e contrarp 
appcar, fJts €5)cntcnce wm be fet anne a~ n boitl ®atter, 
anti tue Jl!)atttes tuill not be bounn bp it. My Lords, if 
tbe gounnet couI'b 110t babe fet up Curb a ]tltlge obet 
bimfeIf, ag tucp lllouln {JObe tfJe dtmto~ in our QLafe, ] 
mouln beg lLeabe to ask bow {)c comra to Do it OUet ano~ 
tbrt. 1!5ut, my Lords, lbOUllJ we aomit (w1)ieh tbere {g 
not JI bumblp toncefUc the Ifuff ~bflnolU of Bearon to no} 
tbat tOe )Re(fo~ ia remolJal1le at toe rum anll ~learUte of 
tbe dttftto~ ; pct 31 [Jope tlJe ~tntutt's of tiJc ([ollege aJal( 
not be tuboUP fet anne, but tOnt be aJan bnue an 3lnteteft 
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in bt5 i)ffire obferbing tbe @>tntute~ ; tbia furel!, cannot 
be tJrnit'O, onn then eben tn tbat Q!;aCe witb bumble 0ub. 
nlimon, tfJe ~el1tente of tlJe <Iltfito~ tum be e.rnmtnable; 
ilS if thne be lLo~n of n Qtoppboln ~ano~, ono '@:emlnt 
bp ([opp of QCom:t<1RolI, at the [[lUI of tbe JLo~O, ae" 
co~ntnlJ to the Qtufiom of tbe ~anol; antJ tbe (.[ul1om ia, 
that the ([enontSl UJilIl fo~fett tl)efc ~oppholn <lfl1ateg fOl 
li)omtctDc, Jjncontinencp, o~ futb other <ltrtme~ as are 
mentlO1l£b in tbe @)tatutrg of tbiS QCoUege; anO rurb 
flCellont ts P1efenteb in tbe JLO~ll'f) ([:OUtt fo~ 1hconUnencp, 
01 anp otber <[rime, anll anjUl1gcb to babe fo~feiten bb; 
~fiate; anll tlJe JLo~O aDmtt£) another tn bts Boom. It 
map be fail) in tbiS <Cafe, that tbe ~enant tuaa tnt ~e; 
"ant at toe [[lI11 of tbe JLo~tl; toot be took bia Qfllate 
upon toere ~ermg; nap, toat tbe §reebolb ann Jinbert-
tance of lJia Qffiate remail1e1.laltuapa in tbe lLo~tI, anti 
tbat bis <!Ellate ttH19 pur£lp an Qfftote at [[{ill til tbe Q!;pe 
of tbe Law; ann tbat tbe lLo~tI is an abfofute lutlrr£, anti 
ltO @lrtt of falfe liutllJUlent o~ Qfrro~ liea~ o~ appeal; 
but bil, ~entrnce is; unal, anti not £taminabIe; all 
'Qi:b{nga tbot boue been fain in OUt QCafe, migbt be faib 
in tl)at. ')But pet, my Lords notmitbllattllfng, 'tiS £lle~ 
tp [)op'fj 1,t!)~tltttce to rtUebe ogainft tbe JLo~n tn tbefe 
([arCS, DUn tlJe 'm:Ellunt ill an amon fo~ tbe ll!'otfemon, 
milp foHifp tlJe tp~oceetlimJS; in tbe lLo~n'a Qrourt, anti e;ra., 
mine tbe tul)ole ~att£t; ann if be can purge bimfelf 
of tbe ([rime, be (ball retain bts Qfftate. 't[:is; true, 
Littleton tella UG, SeCt. 77. It is faid that if furh Copy-
holder be put out by his Lord, that he hath no Remedy 
but to petition his Lord, anti gibES tbe Bearon, that 
otherwie they would not be Tenants at WiI1, according 
to the cunom of the Manor: 1But, my Lords~ tbe Com-
ment upon Littleton telis U5, this was not Liltleton's own 
Opinion; anb tn tbilt betp Settion~ Littleton Cltes; us tbe 
{lDpinioll of Danby anti Bryan to tbe cOlltrarp; anD fa 
batO tbe lLatu been altuaps taken cbet finee, fOl bp tbofe 
lutillfS tbe ([oppboln 'Ql:rnont is as; well on Jinberfto~ of, 
blS ~oppbolD (!fftote, obfetbtng tue (.[ullom of tbe ~n· 
tlO~, ao be tbtlt batb a §tcruoln at tue ([omOlon JLatu :, 
'till true, my Lords, befo~e Danby ann Bryan bcclareO 
tbEfe i)pilliotlll, tbe ([oPpboItJ ([rhant tuoll taken to be 
without 1Rcmeop, otbettuife U)all bp l1!>etitiotl, all Littleton 
fops; but tuben once ft lUa~ tlecIatetl tbat be waa not 
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bar£l~ ~enaltt at [[lUI, but tbat obfctbfng tbe <ltuflom 
of tbe g(l3ano~, be ban il Bfnbt to inberit, ag wcll afJ be 
tbat ban a jftceboln at <[ommon law; tbe <ltonfcqucltte 
of tbig lRinbt tmmc'Otatel!, tua~, to allotu bim a Sj@eans 
to ftamine tubetbct be bab obfet\Jcb tl)£ <[ullom of tbe 
®01101, o~ not; anti fnUeall of big petitton to be re" 
no~en, (tul)tcb toe 1L0~n migbt grant o~ nel1~ at biS Wllca. 
fure) tbe lalU aUotue'O bfnl to tr!' wbetoet be ban obfcrbell 
tbe ([uffom o~ not, in a tolIat£tal affton, ann Icft bim no 
Ion net tn tbe iltbittat~ leower of tbe !Lo~'O ; ann fa batb 
toe conffant J.I!l~affice been eber flnte Ed. 4th'S arime; fo~ 
tbe lLatu tum 110t Cuifer fucb an abfut'Ottp, tbat anp olte flJoufll 
babe a lRinbt upon obferbing fucb ann fucb 'atcrmfJ; anll 
tOilt be tljoul'O be neplfbell of tbifJ minot tnttbout tbe ')5('
ncfit of n lcgal (!f~amfnation, wbctber be batb obferbtlJ 
tbofe ~ermfj o~ not; aftcr it tuag once 'Oeclatc'O, be· ball 
a lRhJbt to big <!Eflate obfetbil1g tbe ([ullom of toe ~a., 
nOl, bt~ lRemen!, tuaa a natural Ql:onfequcnce anll qfffett 
in !Law of (ucb lRfgbt; fo~ want of lRemetlp ann want 
of lIitgbt moulD babe been tbe fame 'irbill!J+ anD 
CurcI!" my Lords, tbefe ®entlemflt tum not put tbe lRec~ 
to~ ann ~cbolara in a WOlfe <[ontlftion tban ~eltantfJ at 
[[1m, acco~nfng to tbe Qtuffom of tbe ~ano~, tubtcb tuag 
taken to be a Tenure in Vi11enage. Jl IJope, my Lords, 
tbe lRejjo~ wUl babe a IlUlJbt to bol'O bifJ IDffic£, obfetbing 
tbe @>tatutes of tbe ([ollege, ag mucb at leaU aa tbofe 
QrCllflnta at mill, to bolO tbeir (!ftlatea a(co~ntItJJ to tue 
QLullom of tbe ~ano~; ann if it tuere a ([onfequcnce ill 
lLaw from tbe <!top~bol'Oet'S baning fncb Rigot, tbat be 
ftJoull1 babe a lReme'Op b~ a legal (!ftaminotiolt, to trl' 
lnbctber be ba'O obferbell tbe ([onnUion of biS Q!:enure o~ 
not, ubi eft eadem ratio, eft idem Jus; ann 31 bope tbe 
lRefto~ Itkewife b~ tbe like ([onfequcnce, babing tbe fame 
lRicrlJt to boft1 biS IDffic£ of JKeffo~, acco~ntnrr to tbe @ta, 
tutes of tbe <lJ:olleg£, afJ tbe 'atenant ttl tOe otber flrafe to 
1)0111 big ~ffate acco~ntttJJ to tbe (lCuffom of toc ~artOl, 
fiJoll £l1jop tbe '15enefit of tbe like lRcmel1!, of <!Etamina= 
tion bp a legal ~tfal, tubetber {JC fJatb obferben tOe ~ta~ 
tttt£a of tbe <leollege, 01 not. Jaap, my Lords, IJe butb 
enjopcll it, te batb tbe 3JUllrrment of tbe <!Court of King's 
Bench, tbat tbe ~entence of tbe mf(jto~ ig f.taminnblc. 
lIf it be etaminablc, 31 come tn tbe nett lE>lace oa b~iefl!, 
a~ 31 tall, to conOOte tbc ~enten,e it felf ; aniJ upon 
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toe (!frporittott of the Statute de Vifitatione, tum ~be tUa· 
HOit!' of tfJiS ~zntence llepenn: ~bat @)tatute bauing 
llppofntetl tbe '1l3ifijop of Exeter ilntl IJia @luccetro~s, mtue 
to~a, wHb l~oU1er of bifiting tbe f!ollege, as often as 
be fiJali be requeficn 1.11.' tbe RelfoJ, o~ in biS ab~ 
fence, b1.' t{Je ~ub,tecto~ ann four of tbe feuen fento~ fr'eI~ 
lotu~ ; ann \1litbout an!, lRequefi, oltce from fibe ~eatS 
to flue l@eacg, ann Directen tbat be Ujall continue bt~ mtn· 
tation but two Da!'~1 ol upon £.tttao~tJinar1.' 1l\eafon,6 anD 
IDccafion~ 1m t tb~re at tOe moll; altO o~'bercn tOnt if 
tbe lR£tto~ o~ ~(bolata, o~ an!, otber of tbe ([ollege ate 
accuf£o, be mall not require a ([cPA' of bt!$ accufatton, o~ 
t{1£ mnUlt£; of bi!$ QccufetS; toe ~tatute p~occei)~ ann 
batb tbtfj Qtlaufe, Si tamen ad pri vationem aut inhabili
tatem Rectoris aut expuHionem Scholaris aIicujus per Epif
copum aut ejus CommiiTar. agatur, tunc ofrendan tur ei 
deteCla qui bus fj non poterit rationabiliter refpondere, & 
[efe fuper objeCta pllfgare~ amoveatur fine appellatione, 
aut ulteriori remedio, dummodo ad ejus expolfionem con
currat confenfus ReCtoris & trium ex feptem Maxime fe
nioribus Scholaribus, tunc in univerfitate prefentibus, fine 
quorum con~enfu, irrita fit hu;ufmodi expulfio & nulla. 
ipfo fado. 

(llpon tbe CZl:onffructfon of tbf£f Q!laufe notb tbe main 
Quenion tlepentJ, tnbetlJet bp tbt£; CZl:laufe tlJe <If onrent of 
three of tbe feven renio~ jf ell 0 \l.1!$, frll nccetfat!' to tbe 
~~t\Jntton of tbe lR£cto~ o~ no. ann my Lords, tnitb bum~ 
tIe @>llbmiffion, tbe ~onfent of three of tbe feven fenio! 
fr'e!lowa ougbt to concur to tbe J.I!)~tbatton of tbe Re(= 
to~, line quorum confenfu irrita eft hujufmodi expolfio: 
'@:be 16cgtllniltg of tbt£f @Jentette£: ill in tbe iDisjunlfiUc, 
Si tamen ad privationem aut inhabilitatem ReCl:oris, aut 
expulfionem Scholaris agatur: 3lf tbe (lltfitO~ p~oceen to 
tOe Depl:bing o~ iDifablfng of tbe lRecto~, o~ Q.CrpuIfion 
of a @lcbolar, tunc o!l:endantur ei deteCla; tbere be i~ 
to (jUbe a ~fgbt of tbe Qiccufatfott, Ofl:endantllr ei detecta 
tbrte relates fntlttfercntl1.' ettbcr to Recto~ o~ @Jcbolat~, 
09 £ftber tbe one O! tbe oUjer UJaU be p~oceenen agatnll, 
quibus Ii non poterit rationabiliter refpondere, amoveatur ; 
amoveatur muff Itltewife be innttfercntIp nppIien to lRello~ ol 
@>cbolan1, fecLlndum lubjeCtam materiam; if tbe J13~oceetlingg 
ore to tcmobe tbe lR£(fO~, amoveatnr Reaor i if a ~C()Oe 
lilt t~ p~oce£nctJ u[Tutnll, amoveatur Scholaris, fo tbilt arno-

T t t veatur 



506 Tenn. Trin. 6 Will. & lvIar. R. B. 

veatur 11J ufetJ innHfcrfntlp, ann fi~,nfffeg, if applfetl to tbe 
1Re(fo~, Amotion o~ Deprivation; if applien to tbe @>cf]o< 
Jar, Si ad expuHionem Scholaris agatur, it fiO'nffi£~ Ex
pullion; amoveatur Scholaris ifl tfje fome a~ expellatur 
Scholaris ; fo tlJot it fignific!3 illtJifferentIp eftorr Amotion 
O~ Expnlfion, aa tbe QLafe aJaU faU out; anll tbe fubjrct 
~attet require. fttben come tbe [[1o~tla upon tubfcb 
tbe Doubt arifes, Dummodo ad ejus expulfionem concur
rat confenfus ReCtoris & trium e feptem Scholaribus maxi
me fenioribus: ~bi~ QI:laufe, faps tIJe otbcr ~il)f, Dotb 
not concern tbe ~~iUation of the JReao~, ad ejlls expul
fionem t cfeta onIp to Scholaris; fo~ 'tig not fain 
ExpuHionem ReEloris, but privationem & inabilitatem 
ReCtoris, & expulfionem Scholaris ; fo tbat being fatn bere 
ad ejus expllifionern, ejlls tbete muff tefer to Scholaris, 
ann not to Rectoris ; attn tbep rap' fllrtber, tlJat if ad ejus 
expulfionem refer to tue JR('tto~, anti tOe ([onrent of tbe 
lRecto~ ann tu~ee of tbe feben @lel1io~a i~ tequtfite in 
fueb QCafe, tbat tUCll tbe ([onrettt of tue JRetto~ muff concut 
to bta omn @~t\Jation, wutch t£S abfutn to tmagtne; 
anb tbetefo~e tbougI) tbe meallen gcbolac of tue 1500p 
map not be ftpelle'O bp tbe [1ifito~, witbout ~ onfent of 
the IRecto?, ann tblee of tbe feben @>enio~£j; pet the 
)Refto~ tbe Head of the whole Body, map be crpellell 
b!, tbe dtffito~ alone, witbout any Confent. My Lords, 
in anrtner bereto firfr~ Privatio, Amotio, & Expulfio~ ate 
nU fynonymous Terms, ann fignif!' tbe fame ~btng 
tb~ougbout tbi~ @ltatute ~ ann tbft£fo~e, aa 31 obferUen 
befo~e, amoveatur, lUbell teferren to Scholaris, figutfteg tbe 
fame a9 expeIIatur ; Dnn if in thut W>lace amoveatl1f ap~ 
phe'O to ScboJaris, fi!Jnffie~ aa mucb aa expellatur, 0$1 3/ 
tbink witb @lubmfffion thete ran be flO mueffioll but it 
notb, bp the fame )Renfon fiJall ad ejus exp111fionem fit 
tbe nett Line, bdng tcfcrn'O to tbe IRrctol, HlJtlifp tue 
fame os if it bnn been ad ejus amotionem ; fo tbilt in 
tbat l\!llace, ad ejns expulfionem map a11 turll be appIien 
to tbe BeHo?, all to a ~cbolat fecnndunl fubjeetam mate
rjam ; but tben fap tbep, tbe QConfent of tbc meffo~ muff 
concur to bts own (!ffPUWOI1. My Lords) tuitI] bumble 
@)ubmtffion tbllt tuill not follow, if tbe fame Qttpofition 
be mane bere, a~ batb been mane of tbe JRen of tIle 
Qtlnufe; that it;, to nppl!, tOe Ulo~na tefprctiueip, feeun
dum fubjecram materiam; tuben We 1l\ecto~ i~ to be ne~ 
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p~tben bp tf)e mil1to~, ad ejus expulfionem concurrat con
fenllls trium e feptem maxime fenioribus Scholaribus, tl)e 
QJ;onfent of tfJ~ee of tfJe feben @)el1io~~ muff concur; ilnn 
tuben it ~clJofilr fg to be e:cpelleD, tlJe QConfent of tbe 
ml?cto~ ann to~ee of tIJe feben ~enio~£t muff cOllcur : '(!bt5 
<!tonftruction aboln~ all Slu[urnttp, j£, con[Ol1allt to the 
fO~f~otng ~art of tbi£' <[(aufe, ann make!} tbe jfountlet 
to {Nue affen in a p~unent anll reofol1auIe g@oltncr, ann 
babe p~o\)ttlen fo~ tiJe li\effo~ mitb a9 tllucb ([arc at leaff 
a9 ti)I? mCuneff @)ClJolfft, \i]biclJ be 111m not I)atle none 
otbertuife; fo~ tnIJcreag tbe meOlll?lt 0clJolat Cill11l0t be et~ 
pellen tip ti)C dltfito~, tuftbout tbe '-!tonfcl1t of tbe iRecto?, 
ann tb?ee of tbe [eben ~rtlfO~9, tbl? IReffo? bp torte Q]:on· 
ffrufftoli on fiJe otbet ~ioe, mtlp ue e:rpeuen bp tbe mtfi= 
to~ alone, l11ftbout anp concurring Q!:onfcllt at all; fa 
tbot tbe )Recto? tum be tnboHp tn tue illtfitof~ ~oUJrr, [mil 
erpeUnbIe at l~Ieartlre. ~bt~, my Lords, woulD be a 
bel'p bilrn QJ:onffrUffioll, an11 'tis fearC!; to be tmagtncn 
tunt tiJe jfounoet euet intel1i.lctJ anp CUCb Jl!)oUJCt to U)e 
illifito~ ouet We t1\ccto1, tnbcn be batlJ not gfben it bim 
obet t{]C U1eal1fff ~cbolut in tbe QroUl'gc t ann if we 
confiner tbe following QClaufc, it reem~ llctp ffroillJ!~ ta 
implp toe conttatp, lltl'O tbat tunS thus;, Et infuper fi 
contra ReEtorem ad amotionem ab officio per hujufmodi 
Domini Epif. Commiflarium etiamfi con :entientibus qua
wor ex feptem maxi me fenioribus fl1pradictis procedatur, 
non neg3mus ej omnes exceptiones jufias, apud eundem 00-
minum Epifcopum Exonienfem, dl1mmodo ulterius non 
Appellat; Et infllper {Jere h.1 110t the ')Beginnfng of a neUl 
fntJepCUlrfltlt ~el1tetl(e; but Et in tbi£' l\3lace couples, 
attn referg tbi£' <[faufe, to tbe <[Iaufe f01egotng; fo tDut 
tbe jrountlec balJfng b!, tOe fo~egoing QClaufe~ o!neren, 
tbat if tfJe Rrcto~, o~ anp @)cbolar lUcre accufen to tbe 
d1tfito~ of n Q!:rfme, et non poterit rationabiliter refpon
dere, emil GOUIO not rIeur bimfelf~ amoveatur fine appel
Jatione, Dummodo ad ejus expulfionem concurrat conJell
fns, &c. P1obttJf'O tbat to fueo t!EtpuHion tfJcre f£t a 'hue 
QI:oncurrence, Sine quorum confenfu irrita fit hujllfmodi 
expuJfio, ttJitbout tnf)icb (!Concurrence ftub (!ftpuIfion tuos 
to be tloin. ~lJe jfounoec, 31 fap, [JilbfltlJ mane tOhl E!>~o$ 
biflon in tbe fO~flJotng <!tlouf£', tlap~ not {Jere, but p~o .. 
CCFlJS, Et infuper ; ann obet ann auntie, anti befine~ aU 
fOar IfJ none altean~, Si contra ReCtorem ad amotionem 
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ab officio, &c. If tbe 15tffJop'a Qtommttrarl' p~oceen to 
remaue tbe )Rfctc~, tametfi confentiemibus, tbougb tuitb 
a nue <[oltwrrcnce, tnbtcb muff implp it ([oncurrcnce Itt=
(ernul' bp tfJe fOlmer <[laure, to tfJe )Rcttoif$ gruotfo", 
tametfi confentientibus, -tIJtlUnb [ueb <!l:oncurrfm:e be ban, 
fine quorum confenfu irrita fit hujufmodi expulfio, wity" 
out llib!tb tlJe amotion ~as to be bOln; pet raps tbe 
jfounner, non negamus ei, &c. me anoUl bim 1111 ~ppeal 
to tOe dtmto~; fo that tfJt£; ia a Ql:lnufe of 1.6ountp to 
tbe L.l\rtto~ iofuper j obEr flntl aboue tnbat an!, of tbe @)cbo .. 
lars bObe, mofel) certninl!' tmpIif£) funt tiJe mecto~ bp tbe 
former Ql:lnufe bnn tlJe fame Ql:are taken of btm, 8$ tbe 
m.eff of tbe QtoIfcge ban, o~ elfe tbt% [)eplluattOl1 coUlD 
not be infuper, ouet DUn aboue; (0 toat upon tbefe two 
([Iaures confi'OerrD togeti)er, it feema to me t1Jftb eub .. 
miffion, a betp firainel1 C!E~pofitton, to confirue tbe iL\ec~ 
to~ into a tno~re ([0l10fttull toan anl' ~cbolar, woen tbe 
J/ntentton of tbe jfolmner (eema plaintp to batle been to 
put tim fn a better t ")Batb!, tbe <tonlfruttton ] babe en~ 
tJeabouretJ, all tlbfurllitic£1, 31 fJope, are otJOfnetJ, anll tue 
:1Intelltfon of toe jfounilet tutU be (onfonant to it felf in 
1.10tb ([Iau(e~ :, the Brrto~ lUben be fa no f)artp mall con. 
CUt lnftb tbc mmtol, anti tbc Bell of tbe .fFeUows, to tbe 
<!frpulfion of a @)cbolar; but tul),m be is a lE>att!', f]e 
fiJan tbcn ceare to be lunge nUll l\f>attl' tro, anti tuen tbe 
<rttfito~ mitO Cltoncurrence of tb~ee of tbe (etlen @>ento~l1 
map neplitle blm. ([big, my Lords, fcema tOe natural 
<l1onffruttfon tlliti) @)ubmiffion, ann tbtf5 Cltonllruition, a~ 
fJiltb been obferbetJ, tbe CL1tfito~ f)itnfelf batb mane:, be 
batb atJjutJgen toe C2tonfcnt of tO~ee of tl)e reben ~cnio~l1 
necelfat!' to tbe lReffoi£l IDep~itlation, ani) got tbe <!Can .. 
currence of tUlec, woitb be tboullbt to be tb?fC of tbe 
(eben @)entoUl :, but rubctl}ft tbep were tb~l'e of tbe feUen 
@)enfo~~ o~ no., tuill lie tlJe next Quefiion; 'tis founn t[Jat 
fi~ of tbe [eben @>enfo~fj were r«(penllel), ann that tbe 
m.effo~ ltHla nep~tbel1 bV tlJe ([onfent of tb~ee of tbe feben 
Itot fufpenneD. My Lords, 31f tue <!tonfent of tb~ee of 
tbe (euen was requifite, 31 p~£fume it will not be nmeb in,. 
fiffen on bp tOe other @),ne, but that tbfs W>ofnt i~ agatnff 
tbem; fo~ tbe fufpenneD jf'ellotus rematnen .fellows not .. 
Inttb{tantJing tbe ~urpenfion, antJ tb~ee of tbem ougbt to 
baue confcnt£b; but tbel' tOat confentetl ate fOlln'tl to be 
not anp of tbe [even Seniors, but tb~ee of tbe feben @e~ 
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l1iO~G not fufpcnllell; fOl tbe Dodors ann Bachelors of 
Divinity, null moll mature i'att of the QtoUegc, mere an 
furpennell; fo tyat tyfg [)ep~tuatfon not betllJJ tufty fucg 
nccetfarp Qrollcurrence fl$ tbe ~tattlte tequite~; ann tlJe 
QHfito~, as;; ] [Jope ill p~ouell, not yabinlJ l1 fofe tElomet 
Obet tOe J.Recto~, but witO a iluc ([oncucrcncc, tbta De= 
p~H}iJtion bp tile Vifitor alone, mftijout tucb QCOI1(urrcnce 
tum be abfolutelp Uoil) ; fOl the QttLito~ not f.lein~ an abrl1~ 
lute 31UlllJc, but rellratnr'D to tbe ([onfent of tb~ee of toe 
fcuen @>enfo~s; if futb crconfent be not ba'll, bt~ act tfl 
twin fo~ want of autbo~itp, an'll tye tuboIe ~~ocecnin!J 
coram non Judice j anD fun to tOb; t9urpofe is tye Earl 
of Leicefter'g ([aCe, Com. 39 j, ~96. anl) Hob. 70. Lamb 
anti Williams'S ~afe, lDbere a [[{tit being bireftell to tye 
~betiff5 of London, one of tbem makes toe Return; 
tbi£) is no Return at all, but boto; fo~ tbete tuag no fncb 
autf)o~it!': @>o my Lords, tbete llHlfJ no atltbo~tt!' (0111= 
mftten to tbc [ltfito~ to llep~fue tbe m.efto~ tuitbout a llue 
<!Concucrence; ann tb£refo~e fib; [)ep~tb(ltioil tuitbout fuc~ 
\!Concurrence fa an aff Done lDftf)out autbo~tt!', ann fialtt= 
ties no mo~e, tonn if be ban been bep~iben bp tbe Mayor 
of the Town, o~ oup otyer @ttal1gcr tubatfoebet. a~ to 
tbe ~fme tuOen tbe lL\£ffo~ tua£; bep~iben, tubetlJct it tutl'() 
upon toe tbirn IDap of tbe dttfitatiolt o~ tfJe fouttb, Jr 
fiJall not ta{te UP pout !Lo~nllJtpa 'm:ftne tn nffplltfnrr; if a 
Q];onturrence was neceffi1tp, attn CUCb (!Concurrence not 
ball, be tbe [)ep~fuatfon of tOe iRefto~ Croner, be it later, 
it tutU ug l1tfp l1otbiuJJ. 

]n tbe hirt ~lil(e, my Lords, 11 come to tOe ([auCe 
of tbe f)ell~i\)i'!tfon, anll tbut tg fouttl.1 bp tbe ([1erl.1iff to 
be propter Contumaciam, II fi)an not fpenn (!t:ime tn nif& 
putil1g' wbetber <!tontumacp, not being a \1:aufe of [)z .. 
p~ibattol1 mentionell tn tbe @ltatute, be a fttfficient Rca: 
fon to tJepJibe tbe 1L\errol, Ol no. M~ Lords, be tbilt ag 
it tDm~ JI bope to acquit toe Beffol of Contumacy in tbf's 
<!Cafe! QL:be €5>tatutea of tOe \1I:ollege, to tOe ®bferbntfO!l 
of tuf)icb t[Je lRecto~ t~ ({nom) fap, tbnt tbe <Lttfttol flp Olm
(eif, o~ bf~ QL:ommHfnt!" map come to bUtt tbe (!CoHege O£1 
often as he is requefied bp toe )Rectol, o~ in bis <lhfente, 
bp tlJe ~ub,reao~ anb four of tbe Ceben ~enfo~~; nnll 
without Requefr tOat be rua!, come anb UUlt once from 
five Years to five Years. '€ta fotlnn bp tbe [terllttt tbilt 
tbe [lmto~ b~ Dl. Maners bt~ cztommtffilt!" not being re-
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que fred b~ tbe lR(cto~, Ol @lUb,trctol, ill March 1690. 
com£~ into tbe <JI:ollege, ann 'Oetermtne~ an appeal blougbt 
befo~e iJim bp Colmer. 3111 June tbc fitff, anll afterwarDS 
in luly tbe fame ~enr, tbe dlifitol comes to llffit tbe 
'lroflege in @crfol1; the lR£cto~ anll @lcbolars cOl1cetbing 
ID~. Mafl:ers'~ Qi:ominlJ to tbe QrOllclJc in March before, with
out Reqneft bp tbe lR£(fO~ o~ ~ub~re(fol, to be a alHttatfon, 
nwke tbete l\3~ot£nntion unDer tfJe <.!!:oHelJe ~eal, to the 
(]]ifitof5 Rigbt of bUittng ill June; ann fo again in Ju
ly, ann fet fOltb tbett iReafol1ll tn all 'G:etma of Decencp 
ilnn lRefpcct, ann fbew tbat [>~. Mafters babing l1fliten 
tbe ([ollege in March PleCetlfug ; ann that bp tbe 0ta~ 
tutu; ann )LIbertte1l of tbe ([ollelJc, \l)f)fch tfJe~ were 
hounn 11J? tl)cir ®atb~ to p~ef£rbe, tbe [lil1to~ mn bifit 
(unlef.s rcquelleD) but de quinquennio in quinquennium 
femel, anll tbat fibe ~ear~ wa~ not elapfell fince D~. Ma
frer'a [lintation ; tbat tber£fo~e tbep coulll not agree to 
tbe [Hutation in June anll July, onIp beC8Ufe tber were 
bomfO bp toeft £!Datbg, to llefenn tue JLtberttea ann l\!)~i~ 
btl£ge~ of tbe <l!oUegc ; anll balling mane tbi~ }I;)~oteffa~ 
tion, tIJe Rectol anll @lcboIat~ llepart: ~be neHl1£riltlJ 
toe 10~otl?(lation, that 31 no 110t finn f~ Plctenllen wna anl' 
([autumncp, but nepartinlJ, ann not appearing afterwaroa 
ia tbe ([ontumncp, fo~ mbteb t{Je Beffo~ fa nCNtl1elJ. 
My Lords, tnitb bumble @>l1bmtffion, tbi~ h5 no <ltontu
moep! 31f it lUa~ lawful fo~ tbe lReffo~ anll ~cbolat~ tll 
tnake tbeit @lotellation, a~ 31 tbinlt it i5 not lleniell, tben 
tbl?!, were not compellnble to 110 an ~tt lUUlCb wouln DC: 
flrop tbat Rigbt tbeir W~otellatton tuaa mane tll Pl£r 
rerue, aa tbeit @>tapitlg ann 0ttbmitttng to tbe alifita· 
tatton lUouln bal1e none; tbat wouln babe been protefta
tio contra fac1um, anll fignifie'tl tlotbing: ')But furtbet .. 
this; )j!)~oceelltllg of tbcirn lUaa grOUl111en Ott U ~atter of 
mtgbt, wbich tbe 1ReHo~ anll @)cbolnrG took tlJemfelbeg 
bounn bp ®atb to p~erer\le! EOl D~. Mafters babing l1i. 
firell in March p~ecenil1g1 tbt~ tbep teaUp attO bona fide 
ron~eiben, anll were petfwallc'O, \Ua5 a (!lHItatioll; ann if 
(a~ tbere \Uaa fome Difference tn £lDptniolt upon tbe 
1L\cfolutton of tbh, flCafe, wbetbet it were a [lifitation O! 
110) it were a alifitation, tben tbe [lirtto~ ban no l.\30Wl?t 
to lltfit tbe Qtollege again till five Years were paft, finn 
fJf~ Qtomtng tn June ann July wag an 3lnbaffoll of tbeit 
l\inbts ann JLtbettie~. My Lords, 1 fap tbi~ being in 
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IDefettce of a Bfgbt wbicb l11a~ bifputablc, toetr inftllfn~ 
on It, 1 bope, \niU not be (tolttumocp ; if it ban been a 
pIatn ~nre, tbot [)~. Maf\:ers'~ tl1a~ 110 [lintation, ann 
tbat tbefe li3~otet1iltfOltS tuere a mere faint Qtontriuance 
of tbe JRettol ann ~cbolar~ to nbofb tbe [lmtof~ autbo, 
rtt!', 31 llJoulO babe little to fap. 'i5ut, my Lords, it be-
iug tn it (elf refill!' a nubtotH; Watter, upon tue mO~t1!l 
of tbe @>tlltute, tubetber ID~. Marcers'~ cztomin~ in Marcb, 
not being reql1efred, ttla~ a illifitatton o~ no, anti a mue~ 
fitOll (0 Difficult tbilt tbere tuag Difference of [)ptnton 
(as 31 (alb) in toe Court it [elf, upon tbe JRefolllttoll of 
tbe ([afe ; it cannot wito bumble ~ubmtmol1, being a 
~attrr of !Rigbt, mbfeD tlJe!, reaIl!, ann bona fide twk 
tbemfeH.lcS obltgen bp tbete 6DatIJ~ ttl Drfenll, be anJungetJ 
<!l:ontumi1cp, tlJougb tbep baD been f11iffokcn, ag bl' the 
Jjungmellt of tue ming'~ ".l5encb it appear!) tOcp were 
not. My Lords~ 1f tbere be JLo~'O of a ([oppbolD ~a;: 
no~, anll ~CI~ant, tubere bp tbe t.!l:u{fom of tbe ~ano~, 
Non-payment of bt~ jfine t~ a jfo~feftllte of bi~ Qf{fate; 
if tn fueb QCnfe tbe JLl.1~n a[elfes an atbitrarp fine, ann 
appoints n ~ime ann ~Iace f{ll tlJe ~apment of it, ann 
tlJe fiCenant inftfts upon it as a ftne tertain, ann refufefJ 
19apment of tbe arbftrarp fiue; tn tbb1 ([afe, if be 
butl) fOlfettcll bi~ C!fftate bp ti)ts; Refnral, it will be tbe 
batllell €afe tn tbe mo~ln; fo~ tbcn i1 ~an llJollID fo~" 
feft bi!.t ~ffate fo~ llinlllcattng anD [nfHfing on biG Rfgbt, 
ann tbetefo~e ruth Refural tuall atljun!J£i.l no jfolfetturc, 
in tbe Cafe of Wheeler ann Honor in tbe King's Bench. 
Mich. 13 Car. 2. upon tbia Difference, tb~jt tubere tbe 
.Reputation o~ 3lmagfnation bona fide, bp aU o~ anp of 
toe ~cnfmt!) of tbe ~ano~ ifl., tf)at tbe jfine i~ c('rtafn, 
ann not iltbttrat!', anb an atbitrarp jfine i~ atrrtfen ann 
rcfufell, tbere tOD' upon n t!l:rtal, it be fauntl tbat t[JC fine 
i£; atbittacp; pet fucb lRefufnl 'bJiU be no jfo~fet.tute, fo~ 
ti)£lt ItO ~t1lt cotlIn tr,p -bill RflJIJt in (utb a ~are, wit[J$ 
out f(j~fetttng fits .QEffate ; but if on the otbec @1flle it 
1naG knoUln tbat tbc jfine tuns; nrbttrntp, anll tlJ£ Qtop~~ 
bottler tuiUJout anp futt) rca(onable (tauCe o~ 3fmaginntfon 
ili'O refufe to pap it; tn tJ)ot <!rnfe (UCb k'\efufnl tum be tl 
JFo~feiture! 00, my Lords, if tbe Recto~ in a plain 
([afe {Jao tcfufc!1 fubmftttng to U)£ dttritO?, t~e puttmg 
in fuel) n !L!)~otetlation, anb nepnrtinrr, mfgbt babe be£n 
tbou~;)t il ([ontrfbilHCc to clune anO ttboio tbe mmto},a 
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~utl)Olitp; but notlJing of tlJat appcarillg, but on tbe 
contrarp conniU{nn renll1' ann bona fide, tlJilt tbe Rig-bra 
of tbe ~onege wcte tnbanell, an11 tlJe ~att£t btfug tn ita 
own Jflature fo Dubious anll ntfputable, a~ it appror11 to 
baUe been; ann tbtnlung bitllfclf bountl tn Q[onfctcnce tfl 
tbat QCafe to llefcllll tbe tR.fg,bta ann ~Jfuileffr5 of tbe 
([ollege; tbe !Defence of tbat Rfgbt, ttl IDirCl)ilrge of 
bta Qtonfciencc, 31 bope 'b:liH "ebet be tf)oltgf)t <!l:ontuma= 
(P, o~ jfo~fcttut£ of bis flDffice. ]it fa a fufficicnt l!De= 
uoftp upon tbe U\£cto~ tuitlJout jfo~f£fture of (Jts £lDffice, 
UJat aftet babing been 0 ~rtubet of tbis QCoIlege obobe 
balf a ([ enturp, tbe greatet W>att whereof tue {!College 
batb bappilp f;1outtllJe'O unnet bfS ([are ann ~oueri1ment; 
tbat 110W in IJl!3 01'0 age, wben be bap little mo~e to lIo 
tn tbt£' [mo~ltl but nfe in J1t)eace, be batb untlrrgone fut 
£,tpenfibc anb be~attoU!3 @>uit, not onI!, tn iDefcnce of 
tbofe IlUgbta anb lLibertie~ be batb been often ftnom to 
Plefetbe, but likctnife to p~ebent being tom utmfelf from tbat 
130b1', ltlbereof be batu been fo long a ~emb£r, b!, a rilJo. 
rOU!3 ~~ofecutton, from wbence witbtn tue ~ompafa of 
a few tgeat~, be muff faU bp tbe Jaeceffit!' anb QCourfe of 
.mature. My Lords, tbe whole QCOlltt of mtl1g's; 15encb, 
in tue lRefolutioll of tbf~ ([afe, acquitteb tbe lR£ctl.1~ of 
anp tntenben QJ;ontumacp, of oup fo~meb IDelign of elu= 
btl1!J tbe dtifitofa gutbo~itp; anll tbe ~ajo~tt!' of tue 
4tourt after manp 2trgumcnta at tbe 16ar, ann great 
IDeltberatfolt, babe gibcn lutJgment fo~ tue lR(tto~; tbcp 

. babe abju'Oge'O tbat tI)e Defentlant IDl. Bury contfnuel1 
)Rectol of Exeter College; wbicb 3ilfOgment, 91 bumblp 
p~ap pOUt lLolllllJipa to affirm. 

QCl)iS 31utlgment \118S rcllrrfcn bp tue JLo~n~, mitbout 
gibing an!, lReafon£f, o~ 'Otftfltgutt1)tng tbe I}!>oint~ malle 
tn tbt~ ([afe; anb in tbe IDebate~ of tue Ii)oufe~ tlJ£ Bi
(hop of Worcefl:er, Stillingfleet, (poke berp carnefilp ogainff 
tbis @)entence of tbe dtffitota befug ('~amfltable, anti 
galle ]ntlflltCC!3 upon all tbe <[afcs tbat han been upon 
Mandamus's; ann tbell ment into fo~eigt1 jlntlanccll j that 
tbe dtnibetuti£S' ob~oab {lfe aU r~empt from U)C lUl'ir~ 
niCffon of tbe O~bi"ar" <[ourt!3 of 31l1lltcc; ann tbat our~ 
ate fo tm bp tbefr QCbnttet~, ann tbofe ([batters (on, 
Brmen bp WntHament. 
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Note, 1t ltliH; {llJtern in t{lifl Qtafe, tbat tOe jfoUhorr; 
after bnbin~ mane there @ltatutes, couU) not [)imfeff babe 
gillen tbeOl oti)£t @;tatutcf5, o~ nero ~tatutt!$, unlers be 
ban refetbcb to btmfelf autba~ttp fo~ that }i:Jurpofe. 

Jjt tnafS likcllltfe fafll, tbat if tbe d1Hitot~ @>entence 
llltlJ3 not £~amfttable, at leaff t1~ to <.!tir£umffotice~ of 
f!ime mt'b )Jlloce, ann rucb otbrt RequtfiU!$, bp tile ~tn· 
tutes ; tOat tuen be might bffit an often aa fie pleafelJ., 
antJ tlf,1 IOl1!J as be pleafen, anti e.rpel tbe jfeilotus folef.!:' 
without an!, QI:onfent, ann fummon tOrm to Exeter one 
[[leek, ann to York anotber ; but QfJ ~ beneb, man]? of 
tbe lLo~na wete of IDpiuion tbat tOe @>cr.tcltce tuaa (?ra~ 
minable a~ to (ncb (!tircumllam:el1, tuijatebct it tnil~ aa to 
tbe 3lufiice of tbe @>cntence it relf. 
~be grcat argument on tbe otber @>inc tuns, tbe Jtoun~ 

lIet'S bnbil1g mane tbe Qltfito~ an abfolute lUllcre fine u1 .. 
teriori appellatione, ant! oblhJctJ tbe iRrffO~ anti jfeHoiUt) 
bp tbeir £lDatbg, in cafe tbep llJaIl be e~p£Uen fo~ a renfont1:: 
ble QtauCe, not to oppeal; anO tbat t[jcp' come in bcte up 
<!tbaritp, anO reap toe 13cnefit of tbat~ wbfcb tunG not 
purcbafcn bp tbett g@oncp ; anD tbetefo~e muff t(llte it 
upon tbe Jfotmnet'g ~ctma, tr:bfcb atc, tont tbe!' flJuU 
be liounn bp tbe illifitota @)cntcnce wftbout appeal. 
a~ to tbt~ ~attet, it feemetb tbere t~ not fo mucb of 

argument in it:; fo~ tbe iluefih.m t~ not, wbetbet tfje 
§ounncr intenDeD tfJep fboulil be coltcluneO bp tIJe dltli~ 
tot~ @j)entcnc{', o~ not:; no Qt.lefrion bia 31ntenUon tuil~, 
tbnt t~e feculae ~otncc (boUlD not intcrmennle tn IlUl? 
([aCe ll1itb tOe WemberfJ of bia jfounnotion< '(tIle foun. 
net ltma n 13taJoP, aa tbe rrtcnteff Watt of toe jfountAerll 
of QL:ollerre~ \}Jere; anll tbe ([alleges wcre fountlen bp tbcm 
in arfmea of lSopel'!" tnben tbe Clergy in general trok 
tl)cmfclu£'fJ to be e~emptetJ from tbe ]urhJtltfffon of toe 
King's Courts; attn wont f!ol1t~fi£i ani) €i>ttuglillQ;l1 were 
npon tuut i)ccofiolt, i£' obbiollll in IPfffoJP; fo tbat no 
IDoubt tue @)tntutea of tI)la, ann moff other (.!College£', arc 
complieD, ill o~n£t to e~CIUl:1C tbe 3!nfpcffton Of tbc rrcu~ 
lot autbolltp:; but the Quefiion is, [[lbettcr b!, tI)e lLaitH, 
of tbhl Ilttngnom fucb an autbo~itp con be fOlll\£'O in Oil!, 
~a" of Determining, tuitbout all!, 13enefit of aPpeal.; 
fo all tbe fira 3)nllance, anD tbe lall 1Rero~t lbali be tn toe 
fame Rtlttroll J ann at tbe fame ®oment of arfme ; fc~ rt 
Cecmctb, tbat if eben tbe [litito~ Oimfeff fi)on(l1 finn IJc 
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ball been mitlelJ, mtffakftl, o~ mifinfo~mFD ; pet be cannot 
rebetfe vis; own @)entence, o~ r£ffo~e a ~rmbet babtng 
once erpeuen bim, Durus Sermo eft hie. 

'(the fira Da" of the following Term, tbe Attorney Ge
neral ann Serjeant Pemberton came anb p~apftJ tbe Court 
to gibe tbat 31utJgment now, whicb fiJollill babe bren gt. 
Urn fo~rttcrIp ; fo~ tbat tOe f!>oufc of ~£er!l baUe Jl!)ower 
to affirm oulp, o~ reberfe, tOtl' not 11cing able to awatb 
Execution; anD tbe BCCC2tJ h, notu In tbis Court; anb 
infiffeb tbat in all qcafOl lUj)ere tbi.:l Court reberre~ J!UOg= 
menU, upon Qftto~ tn C. B. tue!, gibe tbat liubgment tbe 
QCoutt below 1lJoulD babe glben; anll tbat npon mttta 
of (!j;tro~ in Cam'Scac. tbf}? anI!, rcl1erfe o~ affirm, &lub tbat 
tbe nem 31uDgmellt i~ gibcn befow in tbe flUng'G 15encb. 

lit tuas; anfUleren u~ Shore, UJat tbere fa a Difference 
in tbe .fo~m of tbe [[lrit of 'lfrrol, in the Haufe df 
Peers, anll in tbe Exchequer-Chamber; anll tbat tbo' tbe 
Exchequer·Chamber map babe but a Umrtteh aut{Jo~itp~ 
pet tbilt of the Peers it; an o~tlJinal autbo~ttp; anb be 
fain tbat no ~~ecenentg babe bpen fiJe'UJn of J1ungments; 
being giben de novo ~n R. B. upon it JReberfal in the 
Lords Houfe. 

flLbe Chief Jl1fl:ice foill, tbat tbc Exchequer-Chamber 
l110ulb be of tbe fome Jflature of tbe Lords Houfe, b£ing 
ereffdl in 31mitation of tbat ~utiaDictlOlt, anll to rupplp 
a DefeCt tn 31nterball1 of 1.1t'atlfamcllt, a~ ia fatb in tbe 
JRecital of tbe act ; but he faid, B!l to 1.1 ]/UDgmCltt being 
gillen de novo below, tbrte wouIn be a Differeuce, wbere 
3iubgntent iG gillen upon a Demurrer, anti wbere upon it 
fpetral illertJict; tnlJere 'tt!l upon a Demurrer, tbe QI:ourtll 
abOlle ounbt to gibe a ~ullgment fo~ tbe 19latnttff, (tf 
tbep reberfe tbat f01 tbe IDefentJant) anD tbrn it t~ Cent 
bollln, null a [[{rit of 3/nQuirp gae~, anD upou tbat the 
<!tourt below glUe a final J/Ubgttt£l1t ; but ltJbere 'tis upon 
a <lletbiff, tbere ff tbep rellerfe a J/ul1gment, tbe!' ought 
to gllle tbe fame 31u'Ogment tbat ougl)t to babe been gt# 
ben at firff, anb tbat lluDgment ougbt to be rent to tbe 
(lCourt beloltJ; flnD tbereupoll tbep ougbt to alDarb lZf~ecu· 
trOll, fo~ 'tiS not reafonable to £.tpect tDe QtOUtt belo\t.l 
Ojotlfb gille a llullgment contrarp to tbrte fitft liubgment ; 
be fo~ biG llDart ltJa,; almapl$ fo~ tbe 31utJgment a~ it ougfJt 
to be now; but be fuppofen his Brothers continuen of tbett 
fo~met fJDptnion, ann tbetero~e "tiS not reafonable tbe!' 
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t1)ouln gUlf a 31utl~ment againfi tbeir £il)pinions ; ann he 
raid, be tememb~en the (ltaCe of one Robinfon ann Woolley .. 
it Gloucefterfuire Qtafe:, where upon a mrft of <!errol in 
the Exchequer-Chamber upon a 31ungment fO~ the iDeren" 
llBnt, where it ought to be fo~ the )plaintiff, thep temtttetJ 
the neco~tJ lllitbout gibing anp 31ul1gment, the J;)attp 
couln not babe 3lull~meltt below ; anll though a mrtt of 
QJ;ttO~ wa~ b~oU!!bt tn Parliament, pet he neber coulll get 
3lutlgntent. ~he ([afe of Sarsfeild nnll Witherley tuaa 
Ukemffe etten; anti Co \tia~ tbe 4ltafe of Faldo anll Ridge 
in Yelv. ann of Mulcarry ann Eyres. I Cr. Car. 368. 
~ime \lias gtben to featCh ~~ecenent~ ; ann on Saturday 
following it was moved again, anti tbe ([Duct tuB!) infolm
en tbat 110 ~~eeetlents eouln be fountl, that the Houfe of 
Lords had given a new Judgment; but Pemberton fnOften 
on it, that there wouln be a jfailure of 3lutltcc, ff thffJ 
Court bfn not gibe a ~utlgment, fOl tbe f!>oufe of JLo~n!1 
couln not, habinlJ onlp a Tranfcript befo~e tbem, anti 
31ullgment coulll not be gfben upon a Tranfcript; ann be 
fain, that if the!, nib gibe a 3lubgment; tbat 3lungment 
\tlouln be certainI" goon, anll no one couIn impeacb it ; 
ann the Qtafe of Faldo ann Ridge tua~ etten again: 3lt 
lUas anftneretJ, tbat tbere mas no autbo~ttp fo~ the Qtourt to 
gibe a new 3lutJgment fo~ tbe W>lainttff, tbo' tbe Jlungment 
fo~ tbe IDefcnnant tuag tebetfen; fOl notwitbllanning there 
migbt be Beafon to reberfe tbe 31ungment fo~ tbe Defen: 
nant; prt it mtgbt appear to tbe Qtourt, tbat U)e 19latn= 
ttff ban no ([aufe of Sletton, as in Slocomb'a Cll:afe, Cr. 
Car. ~ '9, tubere ~rro~ being b~ought of a 3lullgment fo~ 
tbe IDcfennant, ft tuas; reberfell, being Ideo conceffum fo~ 
Ideo conGderatum eft ; pet no nem J/Ullgment tuaa giben 
fo~ tbe ~Iatntitf, fo~ it appearen to tbe (tOUtt, that the 
mo~n~ mete not actionable; ann that the Court of Par
liament mig(lt gibe a tutu 3lungmcllt, ttJa~ citcn tbe Cafe 
of Noel ann Nelfon, 2 Saunders 225. ttJbete a nem lung: 
ment mall giuen; anll Holt Chief Jufrice etten tbe Qtafe 
in F. N. B. 19. D. tubere ill faIfe 1ubgmcnt in ancient 
Demefne, the Court of Common Pleas beln l\!>lea in a 
Writ of falfe l/utJgment, (ontrotp to Dyer 373· anb tbe 
Book of Ailizes ~ 7. Lib. Ail 4· tf)cre titen; but 4 Inft. 
:2 70. alJtee~ Witb F. N. B. ann he faid, that tbe llDoltJer 
to E~amflte tbe QJ;rtO~ll, implte~ a W>omer to gibe a nelD 
:!tll1gmcllt, n~ tOep nin ill tbe Cafe of Green anll Cole, 
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2 Saund. 25 2• wbere it \lHU:; fo taken, tbougb tbere Ina£' 
not alt~ Cueb ~~ecenent ; anti tbe Cafe of Cook ann Ger
rard, I Saund. 180. Wag alfo citeD; anD after tbt~, it 
being moved again, tbe Court beclarCb, tbat tbcp Inoulb 
not gibe a new 3lungment ; upon wf)icb tbe @Iamtftf re. 
(o~ten to Parliament, and there obtained a new Judgment, 
UpOll tbe )Reco~'O ill Parliament; tbe tubicb tbel' carrie]) 
bact tbttb£c, aftet balling t~oulJbt it out of Parliament, 
in o~tJet to longe it tn R. B. but it \nas neuer blougbt 
into tbe Office. 

. Mafters and Lewis. 

6. AT GuildhaIl : an Attachment t~ malle fn tbe lPanbs 
~ of tbe A rchbifhop 06 eJ)~tJinarl', anb A. B. ts 

fUmmOlltD to come tn as GarnHhee; an'O pending the 
Attachment, anll brfo~e Condemnation, an ~ctft1lt fS 
blougbt tn R. B. nnn upon tf)c atrfal, tbiS Attachment 
mae !Jiuen in Clfufoence; anD it tuag ruleb bl' Holt Chief 
J ufiice, to at penning tbe attacbment, if an action is 
b~oulJbt, tOe 9ttacIJment i$ not <!Ebftlenc£, fo~ no u>~opet" 
tl' tg altereD tm Qtontlemnatlon; tbelt it tuas tl)eltln, tbat 
tOe Condemnation \t1as befole tOe affton b~ougbt; anti to 
tbi~ it tuas fatn, tOat tl)e Attachment in tbe J!)anns of 
tbe Archbifhop, befo~e tbe S}1)onep bp f)im teeefbeb, tg not 
lJ(U'tJ ; f01 be is not fHable, ann cannot baue an action ar 
gatnil tf)£ ®ilrniffJee; anD tberefo~e ItO Slttacbment can be 
in tbe fl)anns of tbe Archbitbop, fo~ tbe eJ)~ntnatl' was 
not cbargeabIe at ~ommon JLaw. e~cept alfets came to 
brs ~anns ; ann as (Je ban not fueb ~~opert!', as cotlln 
maintain an affton befall! JotTeffiol1, fo be was not cbarge" 
able bl' an 9ftton of anl' otOrr, tfll l~olfemon; ann be 
cannot be cl;argeb b1' tbe Cuftom, becaufe tOe Statute of 
VVdL 2. wbfcb makes bim cf)tlL"neable, tuag mane ll1itbfn 
tfCime of ~l'moll' ; Dyer 241· Cook, Ent. '43. 144. 2 
Inft. 398. ann a ([afe wag etten to be trfc'O at Guildhall. 
Hill. 28, 29" Car. 2. robere one ban a @um of ~otte!, in 
tl)e ([itl' of London, ann tHen ]nteffate, ann a jfte£man 
C!l:tellito~ attacbc'o it in tbe Archbifuop's @annt', befole 
anmiuttltatfol1 tuna nrnnten ; ol1ll it was held that tbe At
tachment mtgbt be goon; but a [mill haru, p~onUCfn; n 
~afc tua~ maDe ann referrel1 to Holt Chief Juftice. 
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The King and the Earl of Banbury ; devant~ 

7· THE Earl of Banbury \ua~ hlbfiien fo! tbe ~ut:# 
net of Charles Lawfon, h!, the JElame of Charles 

Knollys, Efq; ann tbiS 31nnictment waf) temo\len into 
R. B. bp Certiorari ; ann tbere tbe QJ5arl (ilme ann pleab~ 
ell, tbilt be ougbt not to be compelleD to iln£tner to tlJi~ 
3lnbtament, becaufe King James I. bp bts )LetterS) jpft# 
tents, unDer tOe Great Seal of England gerent. dat. &c. 
& hie in Curia proJat. (teaten William Vifcount Walling
ford, Earl of Banbury, habendo to bim ann tue JPett5 
~aIe5l of I)h, '15Oll!, engenD~en ; tbtU the fuin William 
baD 31tfue Edward anti Nicholas, ann DfeD, ann the Q];arlDom 
l1efcen'bell to Edward, tubo ))ien withollt Jitfue; ann tbe <!farls 
bam befcenDel1 to Nicholas, wbo ball ~(fue Charles the 
DefenDant, ann bieD, bp wbtcl) tbe fain Qj;fttlDom nefcenD
en to bfm ; anti fa be fapSl tbat be is Earl of Banbllry, 
& petit Judicium, 3lf not befulJ n,amell (0 in tbf[[trtt, be 
ought to be comprUell to anftnct to it! ~be Attorney 
General to tbir; came nnn teplic'O, tbat tbe fain Charles 
Knollys~ bp tbe marne of Char. Earl of Banbury, 4 Dec. 
4 Will. & Mar. pctftfonen tlJe tO~ll£j Spiritual ann Tem
pora] in 19arHamcnt, anll fiJctllen tOat be tnaa inDicteD, 
&c. anb p~al'rtJ to be trieD hp fJi!J W>rcra, & fuper hoc bp 
toe fain l~cel'a taliter proceffum fuit, Quod ordinatum, 
confideratum, & adjudicatum fuit, tbat toe fain Charles 
ban not anl' U\fglJt Ol ~itie to tIJC ~atItJom of Banbury, 
ann tbat fJiS )petition be llifmttretl; ann aberren tont tois 
lUaa fecundum legem & confuetudinem Parliamenti; uno 
fo Plal'cll tIJat l)e tlJalt tlnfwet ; to tIJts RepUtation tbe 
Earl nemuttctl, anD tbe Attorney General 01(0; anll it 
tJl1blUlJ 'O£pl?n'Oen fetleral ictnts;, onn {)uUlng been manp 
tttmcs llrgucD, tbiS firrtm tbe Court ncitb£rfll tbeir ]un!J~ 
ment feria tim. 

~nn two Que{1ions were mane, Firft, Jif tbe W'lea be 
goon; ann if tbe 191eo be lTOOD, tbe fecond QueHion \Uns, 
if it be aboioeD bp tbe )Replication ~ ann tbe Court una 
voce ruleD U]e ~Iea to be a goo)) }0lc6, ann tbat tbe Be~ 
pHccltion ball not (lUoi'Oell it; nntl tbe ClCnfe tnag £tCcllcntlp 
\nell ar~ucll bp tbe Court; but bccaufe tbe argument of 
Holt Chief Junice maf) mo~e £~pltctte tfJon tbe otbrt6, 
ann 'bcHbere'O tuitb lJcenter mCClfon, ~ournlJr:, anti $lutfJo. 

titp 
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ritp out of out l)5ook£t, 31 babe fo~ tbe greater @art put 
it into [IDriting; bis; mO~n5 tnere to tbts; lSurpofe. 

He faid, tbat tbe W»Iea of tbe [)efeunant contain£n a 
'QC{tIe to tbi~ <!farlnom, firfr, b~ Letters )l:)atents, fe
condly, b~ IDefcent t 13ut three Exceptions babe been 
taken to tbi,;; }»Iea ; Firfr, fPe no£s not fiJew Banbury ta 
be \t1itbtll England. Secondly, IPc 110£5 not abet btmfelf 
to be unus Parium hujus regni Anglix. Thirdly, f!>e con~ 
(IUneS, & hoc paratus eft verificare, witbout fa~tng per re
cordum; ann tbe 19lea tuas; rulell goon, tbf5 nottuitbffann~ 
ing ; but becaufe fome of tbere <!E.tception~ were mueb res 
lien on bp tbe <tounfd fo~ tbe King, ann repo~tell bp tbem 
to tue Court, fcil. Whitehall, as Exceptions of Weight, 
tue Chief Junice tuas; tbe mo~e large in anftnerfl1lJ or 
tbem; anll be confinereb tn tubat an ~arlbom confiffeD, 
ann fatb tbat de antiquo tne ban but two ~itles of .JaDe 
bUft!, in England, fcil. Earls anll Barons, anll tbe Jaame5 
of Dukes, Marqueifes, anD Vifcounts, tuere not tben in 
mCe, ann tlJetuen tbdr ([ommen cement ; Selden's Tit. of 
Honours 62 I, &c. He faid tbat an Earldom antientlp 
£onfiffen in biS @>tile Ol Dignitp. Secondly, 3ln bis i'ffice. 
Thirdly, ln bis Qf{fate, }!;)otTeffions, Ol JRellenue~. Firer, 
flJt~ IDtgnttp, fcil. tbe f!>onour ann mobilttp, WIJlcb tnaa 
onne.ren to bf5 1)5100tJ, anll inbetent tn bta Wlerfon; ann 
tbi5 UiaB altnapa acquiren b,., Letters Patents; ann ueber 
Dn~ Earl tua~ neaten b~ Writ, ann in{fancen in tbe QCtea~ 
tio" of Milo, b!, Maud tbe Emprefs; Selden's Tit. Hon. 
53 6, &c. Secondly, (tbeft: fIDffice, ann tbep are Comites 
non a Comitatu but a regem comitando, brfng QtQunfef= 
IO~9 to tbe J1ting, ann fo~ tue matute of tbcit eminent 
IDignitp ConciIiarii nati; ann tbep otl!Jbt to be alma!'$; 
rea'llp to counCeI ann affill tbe King circa ardua Regni ; 
ann tberefole a ~itle of Dfgnttp tbougI) in fit:atf, migbt 
babe been fo~fetteb fo~ ~tearol1, ltotwitf)llantlillJJ tbe Sta
tute de Donis, befo~e tbe Statute of 26 H. 8. all appCatB 
in Nevil'a <liafe, 7 Rep. becaufe tbe £Offence i~ contra Of
ficii fui debitum. Thirdly, IP{~ ~otTemon~ o~ lRfuenuet 

Dn'O tbeCe were atttientlp eitlJcr lLanOS Ol Rents, \Ubicb 
Inete anneren to tbe ~atlnom upon tbe <!Creation, fOl tbe 
@)uppo~t of bf~ lPonoul: ann IDigllitp; anti if tbe )Rent 
wall but 20 1. per Ann. pet if rucb an cn;arl nie'O, be UJan 
pa~ )ReHer of 100 I. fOJ [Je niea {eiCen de integra Comi
tata, tfJougb all bif$ lI."UfO~ ate gone but fncb IRent ; but 
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ilt tbf~[)a~ no lLatll1 o~ lRebcl1ue i5l al1"e~elJ to tbe iDig:: 
nitp; but ufuallp a Rent i!) mentionetl in tbe ~atent to 
be giuen bp tbe King, ut honorificentius Dignitarem fu[-
tineat; anti tbere are tbe @fJrttcular~ of tniJtcb an (lEatl .. 
tlom (onmb; at tbf~ Dap ; fo toat tbougb no );)otreffions 
are anneten to tbe (!fatltlom, o~ tbe Jaarne of bts; iDtgnitp 
be from a JF)lace out of tbe Realm, a11 AlbemarJ, An-
gus, ag in 39 Ed. 3. 35. b.lbete one tna~ nit Englifu Peer, 
tbougb tbe marne of bt~ IDfgnitp lJJm; from a W>lace 
WitfJin Scotland, anti U)e Earldom of Rivers t~ a goon 
(!Citfe of [)tgnitp ; ann pet no wall can llJetn anp fucb 
~Iace, fo tfJat it fa not necetTarp to babe anp Wlace, feom 
moicb be tnltc55 bia marne, ann a fortiori tbat [ucb JJ)lace 
fiJall be mftbin England; fOl ac t[)t~ IDap an <!fntlnom 
(onfHh; onlp tn tbe iDlgnttp, mberent to bifl JF)ctfoll anb 
'.)510on~ ann to bill ~mce, ann toe JElame i~ onIp atltJeb 
as a IDifitnfftoll, tn tbe Wlace ofa sstcname ; ann tt ifS 
not of Jf!ecetTitp to babe anp ~lace of fucb marne, O! 
tbat fneb a W>lace be tuitbtl1 tbtS )Realm; ann tberefolc tbo' 
it i$ not tl.)Ctun toat Banbury be tnttbfn England, it is not 
matertal, tlJ:; it tua~ rulen in Umphrevil1'5 ([afe, fupra 
39 Ed. 3. 3 ). Secondly., a~ to tbe £lDbjectiolt tbat be Does 
not obet btmfelf to be unus Parium hujus Regni AngliCE. 
He anf wered~ 'QtiJat be plcanen tbe Letters Patents bp 
tubtcb William Vifcount V\/allingford tuag createll Earl of 
Banbury, unbet tbe Great Seal of England; ann tbe 
Great Seal of England 155 ull 31ntlrument of ®Dberlt= 
rnent, ufrO w{tl)in tbt~ Refilm, ann fo~ tbe affairg of tbe 
lRe,alm ; nnn tuben a ~an t~ neatetl an Earl unDet tbe 
Great Seal of England, tbep cannot intenn bim to be 0: 
tlJecttlffe tban an Earl of England, ann a J.I!llea Otlgbt to 
be taken acco~ntng to a <ltommolt 3lntennment, ann tbe~ 
neber 11)all frarcb fc~ a fo~etgn ]ntentJment, fcil. that be 
wag a Peer of Ireland, &c. fo~ u)ta ougbt to be {fJcll1n; 
fOl if in 011 3ff of Wftrltament~ Ireland fiJoll not be bounD 
witbout erp~efg [[lo~ng, thougO tbe mature anll lReafoll 
of tbe art ertenllG to Ireland; a fortiori, tb'ep Will not 
int£nn a ®an neatell 0 l;:>c£t, untH't tbe Great Seal of 
England, to be all Irifu Peer. 31t waa anmitteD, tOat a 
Q9an migI)t be ctenten a W>eet of Ireland, Untlec tbe Great 
Seal of England; but tots; iG b~ n fpecial w>~erogatibc, 
ann attnop6 tlJ€re are {pectal mo~tJs; in tbe J.I!latent anD eD, 
tbat be filan be Q1;arl, &c. bp tbe Jaame 'of <!Earl of, &c. 
in regno no(ho Hibernix; ann bp lL\eafol1 of tbefe [[lO~DG 
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(0 e~p~£ftp alnu~n, be irs un Iritb Peer, but not without 
thefe Wjrd!'i; in tfJe fame ®annet, an an Act of Eng
land ~~,;, ef;} 11Dt bhfO Hl Ireland, tnithout e~p~efg [[101nB; 
anti ~efo~e tbe ~'.mlu~fi of Ireland, if it ~al1 baD been 
~j;! E~rJ, nniJ£t t1)2 Great Seal, it coulll not be p~etenDfn, 
tbnt bz fiJaH be an Earl of Ireland; ilnD mbat meafon can 
be gtben tbat tbe <!I:O!;'Zc~2ff of Ireland baD altereD tbe lin:: 
tel1'Oment. Thirdly, Qt!$ to tbe <ltonclufion, be faiD, that 
it waS) goob, a~ it hl pfeaiJen; but if it ban conclunen, 
as tbe King'fS (!Conn(rt NetenlJ it ought, it lnoUln babe 
been til; fm as Ho]t Chief Jufiice raid, biS ~ttle to tbe 
Qfatlnom confilh:; of two W:IJtngfJ, tbe letters b!latent~ 
bV lUbtcb \Nilliam Vifcount Wallingford tuas createll 
Earl of Banbury, tnbicb ate ~attet of JReco~n, BnD tOe 
lDbtcb be baa pleanen tuitb an hie in Curia prolat. fa tbat 
tbep befn~ itt Court, anti not being traberfable, Cal tbrp 
connot fap non conceffit to tbefe lLettetG ~atents, Ol null 
tiel record ; ann tbetefole tbfP bdng pleal1etl, ann llJewn 
to be in Court, it tuoulD be ill batn to conclune, lnttb a 
prout patet per recordum, in OlDer rOI 1ll:rtal of tfJem 
lDbtcb are in Court, anb 11)ouln be tried by themrelves~ 
gub it cannot be nenieb, but the <!totlclufion t~ p~opet up~ 
on tbe otber ~att of tbe ~lea, feil. tbe {)ercent~ Wbich 
ts ~atter of jfatt nnb tratJerfabIe ; fo~ if A. be tbe @lOft 
of B. is a ~atter of fatt, ann triable per pais, in tOe 
fame ~anner a~ Counters o~ not Countefs, tutl~rc one in 
a Countefs by Marriage is trinble per pais, 6 Rep. :: ,. 
ann tnbere It wa~ objectCl j tbat Peer o~ not Peer, (r: ltt. 
able bp tbe Record, 8nn not per pais, as it iG fatn, 6 I.:~i1. 
31. anti 8 Hen. 6. 9, 10. cit·:) per Holt ; t{Jf~ lni19 rj;.J' il 
fanc!, of tbe Solicitor General'S f~\tmg from lw< tl:i,t (lb. 
fettJtng tbe iDiffftcnce; fo~ no ~[&:l tau be a l~cer f»it{l~ 
out ~attet of j[{f.COrO, foz it OUI;Jt to te ettbec bp iLet: 
ret£' l\Datentfj unn£t toe Great £ ~al, tnbtco ir; tbe l~' 'l: 
(ommen map fit tu':~ [lap, anti b!, \ul,!ich tbe Jl!latentre 
111 enati~n hpmccHate, tbornb be ban l1£t£t fat in ~atlia. 
msnt, o~ ~V Writ, bp \l1bicb t~(Z w>ar~p is not enablen, 
un Ije {Jan fat tn l'i}rtHant~iit; anti tbe l11bfcb i~ counter: 
mnn1Jable b!, Deotb, o~ bp tbe King, bp a Superfedeas, be. 
fo~e tbe ~ittin~ in ~atUament; but tn both thefe ~afc~ 
bfg JElObU1tp c(;mmenc£~ b!, ~atter of meCol'll, ann t~ 
~attet of Beco~n; liniJ mben a ~at1 pleaDs; anp fucb 
~atter~ be ougbt to l1)cw t1 JReco~'b of it, i. e. tl)FW tbe 

2 Letter" 



Terh1. Trin. 6 WilL & Mar. R. B. )lI 

Letters Patents of bts <ltreatfon, o~ etbertttfe tlJ£w feme 
Writ· en Beco~tJ, b1? wbfcb be, o~ [JiS gncefto~s linnet 
wbom be claims, babe been createn J11leet~, o~ fummonen 
ann rdt in ~ntltament; fo~ ~eerage h; not a ~attrt in 
pais to be gainen up @!efcrtption, no mo~e tbsn JfelO"~ 
QDootJ~, IDeo'Oan'Os, &c. but tbete ougIJt to be fome ~at" 
tet of lReco~lI of ft, tn tbe fame ~antter, a~ tfJere ought 
to be fome allowance in Eyre, &c. of tbe otbet!1 ; ann ill 
tbi9 ~enre, Earl ol not Earl fiJall be trtell b!, JReCOlti, 
feil. be ougbt to fiJctu fome JReco~n, tip ttlbicfJ be o~ (Ji~ 
anccfio~S) babe been enablctJ, JaobtHt!' not being a ~at~ 
tcr, tnf)icb ma!, be gain en by Ufage in pais; but if be be= 
gIna aull fiJew~ bts ~ttle b!, JReco~lI as bere, ann tben 
mukell a Defcent, in fucb <!tafe t[)C [)efcent "eUet to8!1 trieD 
bp lReco~n; as tf a ~jan claim Privilege, ann b~in!t a 
Writ as <ltlertt to one of tbe Curfitors in Chancery, tbe 
betng a QI:urlitol, fiJall not be trieU per pais; fo~ it is 011 
m.cco~n, ann ~attet ·of Beco~b, but tbat be t~ not @let. 
bant to a ([urlitol, llJllll be traberfe1J, ann trieD per pais; 
ann tiJe Writs tubicb were lbctun in tbe RegHl:er 287. 
F. N. B. 247, &c. ltIere but mttts of nt>~i\)tlelJt', tbe 
blbtcb a Weer migbt babe to e~empt bim from being 
rtuo~n in Affizes, 01 to Plfbent bts being tal{en bp a Capias, 
&c. tfJe ltIbfCb [[(tit being grounnen upon tbe Recoln f~ it 
<!Certificate tn rucb a ~are ; alro in tbta ClCafe tbe Defen" 
nant noes not cldfm anl' w>~tbUege a9 a @eer, but pleaba 
onI!, a Mifnofmer., tbe tnbiCb i~ II fufficfent ([aufe to abate 
tbe J!nntctment, 2 lnft. 661), 666. ann tbe!' babe ([OltU4 

ftltlce of tbill, anll abate affiolHl, &c. fOl tbtl1 <Itaufe eue" 
rp Dap; anD it is no mOlt', tban tf one plean in abate .. 
ment of a [[ltit blougbt agatnff Oim b!, tbe annftfon of 
Efquire, tbat be ill a Knight; ann if a ~anbe to pfeatl 
big ~eetil\Je, it is not necetfnrp to babe a Writ, o~ to 
fap, tbat be is unus Parium regni; but to plean tbe Lei
ters Patents, 01 Writ of Summons of biS anceffo~, ann 
flJrtn that be fat in Parliament, anD neritle bis Jj!)entlJ~ee 
from fucb ~ncctlo~; but a Bifhop tubo is fetfell of bt!j 
Barony in jure EccleGx, ilnn is not noble tn bf~ 1.6100'0, 
be ougbt to plean that· be is unus Parium regni, &c. 
glln as to tlJe Replicarion, be faid, tbat the JPlea bettt\J 
Joon, tbe )Replicatioll ban not ilboftJell o~ anftneretJ tt ; 
fo~ tbe iDefennl111t lJa~ mane 0 goon {!itle to tbe ~atl~ 
~OU1J tbe wvtrb ia not aboiDeD bp tbe ~epIfciltton; 
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Firfi, 1.6ecftufe tbe Replication no£~ not (betn an!, Dtter· 
mination in W>arUamel1t. Secondly, arDiS f~ an o~igfmll 
cztaufe. Thirdly, mo ~UlJgmel1t ill gibe". Fourthly, 
flCbe1' neber vall tbc Qtaufe befo~e tbem. Firn:, «:bts in 
not allp !Determinatioll, fo~ it being bp tbc Lords Spiritual 
and Temporal, tbi£' is not a Determination in @arlia~ 
mCht, fo~ tbc @atUament (ottuffe of tbc nttng, the Lords 
Spiritual and Tempora1, anll tbe <.!Commona ; fo tbat tbe 
mtng being a @att of tDc WarHament, notbing map be 
ilone tbere all a ~ar(fament tubete tbe lfitng t~ tJclunen; 
nnll tbi,; 3'!UllgUlent being pleallen, as b1' tbe Lords Spiri
tual and Temporal, tllitbout ~ention of tbe mingo, tt is 
lllttb an (ftcluLlon ; fo~ it betnIJ b!, tbe JLo~n5 ~pttitual 
anll Qtempo~al onI!" ilS it if3 pleaneD, tbe lltfng of mc# 
(Cmt!' is etclutJetJ; ann fbi,; i~ conttat!' to aU tbe <!fn~ 
tricS$ of 3'!uiJgmentS$ in ~atlfament; fo~ Cbet!, one knows 
tbat tbe Lords of Parliament babe a double Capacity, 
fciI. aS$ an fljoufe tub en tbe!' Deliberate aniJ cO'nrult~ anD 
110te in SI@atter,B bcfO'~e tbem, in the Way of Legiflature, 
0: ~atter of Privilege: gnll wben tbep Ploceetl as a Court 
in a }udiciaI Manner fO'~ rettifpfng of tbe QftrO~s of in~ 
reriol <!COUtts, anti as a Court, aU tbat tbep iJO' i~ by the 
Authority of the King, anll the Stile ought to be, coram 
Rege in Parliamento, O~ ad ParJiamentum, &c. as Ryley'S 
placita Parliamentaria, Cotton's Records, &c. ann an!, 
Cucb ]ungmcnt as tbiS bp tue Lords Spiritual and Tempo
ral WftS$ ueber fecn, anll nO' i9~ecellent of (ucb a QCbinlf 
(an be p~O'lJucell; fo~ tbe Jl\tng is tbe jfO'untain of Jju~ 
fltce, ann nO' ®an map Ploceell in tbe abminifiratioll of 
it, but in bts .flame, O'l unllet biS gut(JOlitl'; anll tberf= 
fo~e in tbe King's Bench tbe 31utJgmcnts arc notl confidera
tum en: per Jufiiciarios; fOl if it was fo, it tuoultJ be 
1:JoiiJ, PEt tbe 31utJgment iS$ aHuallp gibfn bp tbem ; but 
it is confideratum en: per Curiam, tn \llbicb the King is 
always prefent, anti tbe 3luiJgment is virtuaIJy, anll in 
the Law, his Judgment; fo tbe Lords Spiritual and Tem
poral giue tbe 31utJgmcllt ; but it is not tbfir 31Ullamrnt, 
but tbe 31ungment is per Curiam PatJiamenti coram Domi
no Rege, &c. Secondly, Ql:biS t~ on o~tgtnal €aure, of 
l11btcb tbe!, babe not Q1:onufante, 011'0 tbetefo~e tbe l13~o= 
ceening~ate coram non J lldice, fo~ a 'Q!:btUiJ IS 09 lDcll 
out of a J urifdiction of a Court, \tlb'ere it comes there 
before its Time, a~ \Ubetl~ it is beneath it; anti tbcrefole 

4 if 



Term. Trin. 6 Will. & Mar. R. B. 523 

if a <Zi:aufe come~ into R. B. by a Writ of falfe Judg
ment, ann tbe!, p~oce£tl upon it, tbetr 1\3~oce£btltga are 
botti, & coram non Judice; anti if a Writ ,of Error be 
blougbt in W'iltHament upon a liubllment in c~ B. tbe 
~~oCeetlinll~ in J1DnrUament woulD be bOln; anti tbtfS bas 
been often fo tuten, ann betp latell' in tbe QCafe of tbe 
Earl of Macclesfield, tuba bablng bloullbt an affton of 
Scandalum magnatum in tbe Exchequer, be after b~ougbt 
a Writ of Error in Parliament; anti tue ~attet being 
e.ramfnen, anti tue Court reaD!, to glbe JlutJgment, it wag 
objette'O, tuat tue Q!:aufe came tbere per faltum., fo~ tuere 
ought to babe been a Writ of Error in the Exchequer
Chamber, upon tbe Statute of 31 Ed. 3. befo~e tbtlt tuep 
came into ll!>atItament ; anti upon tbia tbe Court beariJ 
ClCounfeJ, anb tbe Watter waa tlebateb; anti after iDe!t:: 
betatton upon it, the Court defifl:ed : afro tbep bane not 
1uriatJiffioll of toe o~fgtnal c.!Cnufe fo~ another Reafoll, 
feil. tuep ate the moO fupreme Court, anti implopell circa 
ardua regni, anD tbe}? ougut not to be troubleD witu lit .. 
tie Q!:aufe!l, but onlp upon JEleceftltp, tDbere n jfaHure of 
Jrufifce is in tbe inferior Courts; fOl all c.!Caufes generallp 
(011[((1 mo~e of ~atters of .ifaCt, tban of fLaw, anD it fS 
beneath the Dignity of their Lordlliips, to be troublen 
lllftb ~atters of fact; tbi!J is not tuat tbe latu noeg 
Itot 'Oeem that tueie Lordfhips are able to e~t1mtne ~at= 
teta of Jraa, but tbat anotbee [[tap mo~e fit hl appointeD 
to be ufeD in tbi£j <1l:afe, tue whiCb i~ bp a liut!', tubom 
tbe Low intenO!l to be conu(aut of tbe ~rutIJ of tbe 
gu3atter; flnll tb€refo~e tue fLatu requires, tbat thel' come 
out of tbe Neighbourhood, anll not onl}? fo, but out of 
tbe ViII, fJecilufe vicini vicinoTum faCIa feire pra:rumun
tur; but tOftr Lordfhips are in it fuperior Orb, ono tbe 
}Law noe~ not p~e[ume, tbat tbep ate fo well info~meb of 
tDefe gwt1tter~; anO tuetefo~e If a \Vrit of Error be 
b~ou!l'lJt in tl>arIfament, in tubic{J tbere is an Error in 
FaCt, tbts mall not be trtetl in l\!>ilrItament, but in R. B. 
ann fOl tubat Reafon f ')l3ecaufe the Lords in Parliament 
tannot tep a ~attet of jfaCf ; anD tbetefo1e tbe Q!:ourt of 
R. B. for the Necefiity of tbe ~atter, aJau rtberfe tl)etc 
Qfrro~ in jfaff tbemfelbe!l; but if Error in FaCt be in 
C. B. an'b n mrtt of QI;rro~ be UpOIl t[Jhl b~Ouffbt in H. B. 
this Error in Fact fiJall lle teuerfell in R. B. illfo the Lords 
in Parliament are the dernier Reron, an'O ate to ren~erS 
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tl)e ~rro~r; of aU otOer QCourtg; an'll tbel'cfo~e a Cll:aure 
aJaU not come there in the firfi lnfrance, fo~ tbis woUlD 
IH'P~t\1£ tlJC ~attp of bf~ lReme'C1' b1' tunp of approl, o~ 
«ltlt of <!];tro~ ; an'll it i~ U]e mt9nom of tbi~ matton, 
anti a~ be belicbeiJ, of all mattonG, to gibe to tbe 190rtl' on 
9ppenl, ilttll not to conclu'Oe big Rigbt upon tbe fita 
'(trial. Thirdly, ~[Je Lords babe not lJtbcn any Judg
ment tn tbt£i (!J:afe, fo~ it i~ OnIp, tbat be ba~ not a 1Riflbt 
to tbe Earldom of Banbury, tbe tuOfcb bJ but Ott Opinion 
ann no Judgment; {n czrOUtt~ of QEquft1', it W true, toe 
Difmiffion of the Bill, fs tOe Determination of the Caufe; 
but in a W'~occenUlJJ at law, if a rtoUtt Deciares, tbRt 
tOe Wlartp ba~ not a BfgI)t to recober, O~ fap£t toat tbe 
IDefen'llal1t eat inde fine Die; pet tOiS i~ not a 3JutJ!J~ 
m£llt agatnt1 tOe W>lail1titf, but fucO 3lungment woulD be 
trfonroua tuitbout fOp'ing, Nil capiat per BiIlam, 2 Cr. 
~84. nnll fo in a QUo Warranto it i£' not fufficfent to an~ 
ju'Oge, tbat tOe 19t1rtp bog not a Bigbt to a ttbing 
tubtcb be ba~ ufurpclJ, but be ougut to be concluneD from 
it bp a 3ltrDgment. Fourthly, tbe Lords bnbe not nn!, 
([aufe b£fo~e tbrm ; tOts tuaa onl!, a Petition of the Earl 
to be tried by his Peers, tbe mbtC£J hl a ®atter of Pri
vilege, of tubfcb tOe!' babe Qtonufance, but the Right of 
Earldom ueber tuil~ befo~e tbem, o~ fubmittcD to tl)etr 
31ungmel1t: ll)e O~ Earl of Banbury petition~, (a~ a 
~cmbet of tbe 13on~ of tI]c W>eet£' of Englaf'd., ann be~ 
tllg ulloer an Gccufation fo~ II Qtrtme) to be trf£ll bp bis 
IlDerra, tbhl ~etition atfett~ bim to be an Earl, be Ooel1 
not put tiJat in ~uefffon befo~e tbtnl, anll tbetefo~e tOrte 
0enteuce ia mo~e tOan tbep boll btfo~e ti)cm to n£tcr~ 
mine; be ntn not nemontJ if be be an Earl" o~ ItO; be 
fuppofell it bl' btg Wetttfolt, anti tbl? antIc to tbe Earldom 
tg Itot b~oulJbt in 31u1JlJment befo~e t[JCnl ; nnn tbetefo~e 
tOeir adiudicatum eft, confideratl1m en, & ordinatum dt, 
f£t not foun'Oe'O upon anp Watter, fubmttteD to tuetr ([0= 
llufallce, but totall!' bepon'O tbc DemaniJ of tbe li!letftion; 
be llrmili1tJetl to be tttetJ bp tHo lSet?l·~, nnn atfrrt~ bimfelf 
to be a Peer; ann tbcp an(tner, tOnt he baG not a iRigJ)t 
to the Earldom of Blnbury, tb~ tub feb i£l a '([:OinlJ out 
of tl]e l~elitfon, ann of tubfch t[J£ Lords ban not on~ 
1uri£totcttol1; tbe Earldom of Banbury i£' an 31nbert= 
tance, anD tbe ]1nIJerftancf£l of tbe ll!>errG tn tbeic fDo: 
nouc~, ilte tleterminuble bp tue fame law, ann in U]e 
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fame ®altner, as tbofe in tbefr lLann~; ann tbe 1L0~nll 
babe not, o~ Eller bail allp lRigIJt to Determine of trJcm, 
ann tbc ClCounfet fo~ tbe Jlting babe not p~onuce1), ann be 
(uppofr'll cannot p~onuce anp 1nffaltce tubece t[)e ll)eer~ 
I)abe netcrminen of fucb a e}3attet; IJ£ a'Omttt£1) tbat U)c!, 
babe netermfnrn ~attet~ of Privi lege, ann Precedency 
between their Members; but tbe RilJbt of 31nbecftance 
(If a lIt'eer, ueber \t1ag net£cmfnen bp tbe Lords, but bl 
lletrrmtnable acco;tJtng to tlJe QLoucfe of tIJe Qtommon 
JLa\tl, aa 011 otbet 3!nberitances ate; nnn tbc ~are of 
tbe lLo~n Willoughby in Jones 96. trHHl upon a t..l\efctel1ce 
bp tlJe Iltfng; fo~ ttJe ([[iop fa fo~ n tt:>eec to fue to tbe 
~tng bp a ~etition, tbe tnb(cb fg a JFletitfol1 of l.l\tgIJt; 
ann upon tbiS the mii1lJ, if tbc jpartp fubmfts to bt9 De~ 
termination, refers it to tbe Lords, tubo eramtne it, anti 
make tueit 1Repo~t to toe Ilttt1g. anti upon tbetr lRepDlt 
tfJe iLttl1lJ makes a iDet£rlllinntion ; but if tbe )pact!' 
tloe£; not fubmit toe Willter to tbe Jltingo, o~ 00£11 not 
nbtne bp bt~ [)etermination; tben tbe mtnlJ' ottgut to 
inDO?fe bi~ tpetttton lllttb a fait Droit fair, aun renn it 
into ~IJancetp; anU it l1eilllJ tberc, a (tommtffion ougbt 
to iffue to £tomfne t{Je 9Wattet of tbe l\3etftiol1 ; anti lbts 
being founD, tuen tbe Attorney General ougbt eitbet to 
trauerfe tIJe ~att£t, o~ l1emut; ant'! if be traUerCe, it 
OUlJtJt to be Cent into R. B. ann trien tbere; Stand ford's 
Prc:rog. 72, 7.,. attn be fain tI]at in all ~(lf£~ tnf)cre tbe 
ISnttp bae an 31nJutp bp tlJe ilting, IJC f]flG biG Thlctttton of 
15.trrOt; flnn {nUancen In fl ~i1re of a IF>etition of lRtgbt 
in the JElntlll:e of an 9cfion on tOe QI:afe, in mUlcO t[)C 
~artp romploinen of ~luceg mane ot Nottingham, bp 
lUf]iCb tbe [[latEr waG ntbftteiJ, &c. fa tiJilt tbc ~ubJeff 
1J11.£$ big lRemenp tn t[Jefe ([n(e~ bp tlJc Qtomtnon lLow of 
England, tn fill o~llfniltp ([outfe In tIJe ~outta of U)e 
min!! ; (lnn tucp ore not tJetl'tlll!nnb!e lJefo~e tbe lLOlOg in 
~atltoment, except \\11)£11 tbc l~attp bccomcB cem£1Jtlef~ 
bp iDefmllt of Jjufffce in tbe infetto~ ([ourta; nnn tue 
JLo~na babe not olte lLatu to tJetetmine tbe lRtgf)t of tbetr 
Jlnbetitill1Ce ilt tbctr iDignftie~, ann al10tbet to iJetrrmine 
tbeft 1nlJeritoltce in tbeie Qfffat£~; but if tIJc ([teation 
of tbric 190110111: be in £JUnefiioll, tbttl OUlJbt to be trieD 
bp ~attrt of 1Reco~n; If tbe '[)critlntiol1 of tfJi~ lRirrbt 
be benlen, fei!. os if rueb tuiU; tbe ~ltccfto~ of fueb, t(JC 
lUbicb i13 n 9Wottcr of Jr aft ; tui~ (lJtlll be tneO bp n9 ]tttp, 

n~ 



526 Ternl. Trill. 6 Will. & Mar. R. B. 

a9 oU)er greatt£t9 of jfnct llJau; ann tbe mt"lJ'~ ([OUl1e 
rei babe not p~otlUcen anp ~~ec£nel1t of a !Determination 
of a )Rfgl]t of t9ceragt bp tue 1L0~n£); tue wbicb tbe!, 
tnouln baue nOlle, be fuppofen, if tbere lUere onp rueD 
~leCenel1t, ann tunt tnbtcb ttebet ban been ilone be rup~ 
POreD coulD 1\ot be none; ann babinlJ fpoke upon tbe fout 
L90intJ3 ll1bfcb be confi'Oeren upon tbe Replication, be PlO~ 
(eeben to confiver tue Allegation, tbnt tbig 3lungm£l1t 
tuar; fecundum legem & eonfuetudinem; ann a~ to tbiit 
he faid, tbat IJe Inn 110t Imotu an!, Jl\eafolt fo~ tbi£) 9Uega" 
tion, tnbfcb tue mtng'9 <[ounfd ban fllfertell, if it ltH'iS 
110t to ftigbten tbe ]unrrfS; but he faid tuat be ntb not 
regarD it, fo~ tuougU be bao all mefpeff anb Deference 
fo~ tuat Honourable Body., pet be fat tl)ete to abmini~ 
ficr ]1ufftce aCColt1il1g to t~e lLaW of tue fLantl, ann ac~ 
(o?tlfn[f to bi~ ~atb, ann tbat be oU!Jbt not to regarD 
anp ~r ()ing but tbe IDifcbarge of ut~ Dutl'; ann afJ to 
tbe lam anti Qruftom of )j:)arliament fo~ tbe iDetrrntinR:: 
tion· of 31nb£tttancr~, be knelU not anl' but tlJe Common 
Law of England, tbe u:bicu i~ tue 16ittbricrbt of Eber!, 
EnglHhman; 11It'O be wOllin be gran to be fatinfiet1 bl' all!, 
~an, if there be anl' fueb Qtuffom attn lLam of ~atlta~ 
mellt, Inuere it i£i ; fo~ a <lIufiom ougbt to confil't in dl= 
(age, ann be nerrrn to fee tue t9~£c£nettt~ Of futI) lU'OlJ" 
ment.G ; an'O a£i to tue lam of liDaritamcnt, be llitl not 
Imow of all!, fucb lLaw, ann ellerl' lLatn tubicb binll.G tue 
@lubJeff~ of tbi.a lRHllm, cugfjt to be eituer tI)e QrOtlt:: 
mon lLaw ann dUane of tbe l.~enlm, o~ get of l!Piltltament, 
Nee fuper eum ibimus, nee fuper eum mittemus nifi per 
legale judicium parium fuorum, aut per legem terrx; anll 
tlJEtefo~e tIle Earl of Banbury CDttltot be onUen of Of~ 
IDtgllitl' but bp ~Htntn'Oer, o~ act of l~ntHom£nt, o~ Judg. 
rnent in a Scire facias upon ut~ 1F'ntl'l1t; bur if tOrte wal1 
ilnl' fneb lam ann Q[ttfiom of l\Dcltlilltufrtt, [tfJe \l1btcfj 
~l. Attorney fafO UHU, inter arcana imperii, U1f)trb f.e u 
fitongc .motion of a fLnw, tf)Ol!!Jf) it mnp be !Joon tn 
J!!>oIftick5; ann fa? W~fc() tue JLo~ng woulD not tl)illtk 
tim, ruben tfJ£p contiOrre'O tINt tlJe 'Jlatu tnfJlcfJ lJobrrnG 
tue 3lnberttattce of tlje{t Dil1'ntttr.a i.a inter arcana, fo? 
mifera eft fervltl1s ubi jus eft vagum & ineertum,] 1'£t 
tulJen UJia (ome~ tncinentlp fn IDueffion brfo~e tf)cm, turp 
ouglJt to al:ljullge Dnll int£ttnfllt1Ie tuitb it, nnn tlJrp no· 
Junge ~bfn!J~ of nfj biBb t1 mature eberp Do!'; fo~ tbf!, 

I conftrue 



Term. Trin. 6 Will. & Mar. R. B. 527 

connrtte ann £tpounn actl1 of l~arHament, ann abjuDge 
tbem to be boin; tbep tlffcbarge ~en committetl bp ~at:: 
Itament upon a @~o~o1Jatton, tbep unjubge of @~ibtleg£ 
of t0arltament, anb fntlancen in tbe <!Cafe of ~lr George 
Binion, anb ~tr John Evelin in C. B. wbere tbe m.uetlfon 
Inas, if tbe JrtUng of an Original nnting a Seillon, a
gainff a ~ember, be a 'i6~eacb of @!iuUege; ann anjung:: 
tn no 15~eacb; ann he faid tbnt tbep nin but mateD fn 
tbe @>teps of tbelr t9~eilecelfo~a, mba babe abjuttgeD ann 
lJctermtllen of ~attet5 of as bilJb a JElature aa tbta; 
ann be citen tbe <[are out of an Oxford ~anurcript, 
where upon a Counterplea of Voucher, tbe <[ourt of 
C. B. mas tJibfnen tn ®pinion; ann upon tbiS tbere tuas; 
an Order by the Lords., that tbe!, ll)outb atlju1.lgc tbe 
Ql:ountetpIea gOOD; but tuben tbhl £iD!'Dcr came into C. B. 
Parning Chief J ufrice refufen to lJiUe 311fOlJment, but 
Chard ill bia gbfenee took an ®ppo~tunftp., ann lJabe 
Jlungment, upon wbtcb a Writ of Error hU1Jj b~oUJlbt, 
ann aU tbia 9!3atter ll)etun in R. B. anti tbat tbert I1Hl~ an 
Order by the Lords~ &c. but tbe Come nin not rcgartl 
it, but tel.ltrfett tbe 31ungment; ann he faid, tbat tbe 
Journal of the Lords, fa not anp Reco~n, but motes anti 
~emo~iaIS fo~ tbe Cll:letk~ to petrea ann enter tbe IRe:: 
co~tJ, ann eitetl Hobart ; ann fo tbe 3'ltatlgmellt tubicb 
tbep baUt llJetun tn tbeft RepUtation, ia not anp 31ung: 
ment o~ Determination tn l\!)arltament; ann if it tua~, 
pet tt iG til an o~fgtl1al Cll:auCe Of tubfcb tbep babe not 
(lConufance, antJ of a 9!!)atter mbicb waS not fubmittetr, 
o~ befo~e tbem fo~ tbetr Determination, alt~ tbt!, baUe not 
Billett an!, 1uogment, bp wbicb be llJall be batten o~ et" 
tlunell from biS ~eetoge; anD be babinlJ malle a gooO 
1l1:ttle in bill 1\!)leo, tbe Inbtcb IG not anftueten 0: aUoiOetl 
b!, tbe Replication, it appears that (Je ia a )1!)cer, anti 
oU!Jbt to be itttlictetl bp biS p~opet marne, Ceil. Charles, 
Earl of Banbury; antt beilltJ inniiletJ bp tbe £lame of 
Charles Kno])ys. Efq; tbtfl i5 a Mifnofmer, fo~ mbtcb tbe 
31nttUfment ougbt to be abatett; ann tber£fo~e he ruled, 
tbnt it be abaten. 

~lJe other J ufHces llrguen to tbe fame }tt)utpo rc., fbo' 
llot fo parttcularl!'; ann it wlla Catn, tbat tbe ILo~tta ate 
publick Perfons, tn Inbom all tbe @>ubjects babe an ]ntc~ 
reft; Dnll tbl'tefo~e tlJe!' cannot' aliell, o~ etUngutllJ tbefr 
lllberftonce tn tlJcfr ~eerillJe bp i1 finc, ar; wn~ refolben in 
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tbe <!tafe of tue JLo~n Purbeck ; fo~ in [ucb ([afe l?Jeerage 
1llouln be taken a\tHl!, u1itgout tbe Qrollfent of tue !lttng ; 
ann tbe tLtfng f1l tbe fountain of l!>onOUf, ani) it l~eer 
map llot be l1£p~i\Je'll of bi1l ~eetalJe, witbout his Clton~ 
rent; an'll tue JLo~lJg tan onlp bo tbat wbicb tbel' can Do 
bp lalU; ann if tbFP c,:ceelJ tbeft ~utbo~itP, tbetr l~~o: 
cceilings are boitl :, anll of a ~biltg wbicb iss botti, Ellerp 

. ~al1 map take abbantOlJ£; al1i) Cotton's Records, ann 
4 loft. 355. wcre citell, tbat a tSeerage cannot be taken 
ownp but up ~ct of ~arliamel1t. 

Jerman and Orchard; in Cam. Scacc. 

8. IT f~ in a [([1rit of <!Etro~ upon a J!ubgment glbEn in 
tbe King's Bench, in an action of tranfgr' vi & armis., 

lllberein tbe falb Philip Jerman anb Sarah biS rntife are 
J;)lainttff~, anlJ tbe faib Mary Orchard DefenlJant; tbe 
@Iaintiffg beclare tbat tbe [)efentlant I Septemb. in tbe 
~ear 1672. witf) jfo~ce an'll arms, tue ~rIores ann Jl)oufe 
of tOe JPlaint{ff~, in tbe )parillJ of Mary Magdalen in 
Taunton, in tbe ([ountp of Somerfet, bitl b~eatt anti £11= 
ter ; an'll tbe l0latntftTs from tbeir l\!lolfelTion Ditl amOlle., 
ann tbeft J.l3o[emon from tue fain firft of September, un, 
til tue 13i11 e.rbtbttell, feil. tbe fixth Day of May 1685. 
bin keep ann tuitfi=bolll ; bp Beafon wbereof tbf!, loff tbe 
Wnofita of the w>~enlitfes, wbicb tOep lap to be to tbt'tr 
IDamage 100 l. 
~be iDefell'llant a£f to tOr .fro~ce anti g rm~ batb pleatJeb 

Not guilty; anb bereupon 1lftle is jOil1en. 
gnn as fo~ tbe lRefilJue of tOe ([tefpaCS, aJe pleads 

tbat tbe ([lore~ anti l!>oufe1 at tbe ([tme of tbe ~rer 
pars fuppofcn, wete one (tottage, anti two ~crea of JLann 
in Shuttern neot Fleetbridge, tn tbe JF)aritl) of Taunton 
Magdalen; al1'O a9 to all tbe 'QLrefpafa brfo~e toe firCl: of 
September 1678. fiJe fap~ tbnt tbe 13i1l tuB£' etbibiten tn 
Eailer Term, itt t1Je firft )peat of Ilting James It olIn not 
b£fo~e ; ann tbot llJe ia not lJuiItp of anp ([:refpafa wltbtn 
fix Years befo~e tbe 113m etufbtteb. 

gl1'O as to tbe )l\efinue of tOe 'Qrrcfpafa fiJe pIeatHl, 
U)llt bffo~e tlJe ltDlatnttffs batt nnl' 'QrlJtng in tbe lD~rmir. 
fee, @)ft William Portman tufta tfJetrof (tifen in jfcc; 
ann tbe 20th of March 16 32• tlcmifctJ tOe ~~£mHrra to 
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John Trowbridge, bp tOe Jaame of a Q!:ottagc, o~ 1l3arn, 
ann ttuo 9ctrtl of lLano, habendum fo~ 1000 Years, 
from toe jfeaff of tue Purification ne~t befo~e, bp ffiittue 
tnbereof Trowbridge ent£tfll, ann tnil~ poO'etf(O; arm 
tout ftftetlUartls be affignen aU bhl <!Enute to one Thomas 
Nicholas, tbat Thomas Nicholas 20 April, I sCar. 2. 

affillt1£n It to Thomas Nicholas bta ~on; tunt Thomas 
Nicholas bi~ 00n 10 Jan. 1694. nleD ]ntellate, ann fltl& 
rnfnitlration of bt~ ~oona ann ([butUiS wag committen 
to Thomas tue jfatbet; tbat Thomas Nicholas tbe .vatber 
being fo potrctfen a~ anmtniffratol tue 9th Day of March, 
17 Car. 2. per Indenturam hie in Cur' pro)at. (reCittnrr tue 
lLeafe mane bp ~it William Portman, anO reCiting that 
tue 3innenturc, iDemife ann <!Effute in tbe l\!>~£mttfea were 
beileO ttl tue fafO Thomas Nicholas tue .futber, ann tue 
amgnment to ufa ~on, ann tue IDping of bi!S @lOll 31n~ 
teffate, anO 9nminiffration being granteD to Thomas toe 
Jratber ;) tue faib Thomas tue jfatber fOl natural lLobe 
anti QlfefflL n to tbe IDcfenDrmt Mary biS ®~ann<Dauguter, 
lTtant£O, affigllel), nno fet obet to tlJe fait! DefenDant, bet 
QErecuto~,g, anmintfirato~g, ann amgna, all bi:5 C!Effate til 
tbe );)Jcmtffc.£1, bp t[JC Jaame of a ([ottoIre, 15arn, ann 
tl110 acre~ of lLono, anti tbe nun recite)) l1eafe, ann all 
[(!]riting~ ann <!Eui))en(e~ concernfnJJ tbe llt)~emUrea, (11' 
illfrtue tuuetfof tbe !)efentmnt entren, ann JJfbrs Colour 
fo~ tbe J.\DltltntitTS to enter; ann tlJilt tbc IDefennant ens 
terell upon tl)cm, as; fiJe lowfulf!' mtgbt. 

,{[o tota tf]e 19InintitYs; (ome onn replp; ann as to tue 
iDefcUllnut's l0iea upon tOe setatute of ILtmttatfolt~, tbe!' 
demur. 

gU)) ,Hl to tbe JRel1'Oue fap, bene & verum ell:, ~it 
William Portman mane tI]e lLeafe fOl 1000 ~eara to 
Trowbridge, tuat Trowbridge affignen to Thomas Nicho
Jas tbe jfatber, tubo nffignen to Thomas biG @lOll, tubo 
bien 31nteffflt£', ann tbe anmintfiratton of big <!fUnte tuil~ 
IJtalltcO to Tpomas bia jftUber; ann tber furtOft fet 
fOltb, tbnt aftetUJartu;, fcil. UJe J fr of May 1674. Tho
mas Nicholas tbe jfotl)et nietljjnteffate; anb tuat tue 19th 
of June 1674. Adminifrration de bonis non of Thomas 
tOe ~Olt, tna~ committeo to Sarah tfJe ~lott1tiff, betna 
bia @)itler; anti tuat tbe!' enter£b bp dtfttue tbereof, ann 
were poffetTen, tUI tbe Defent!ant entereD, ann committeD 
tue ~t£(parfJ ; abfque hoc, tl)at Thomas Nicholas tOe jfu, 
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tl)et, \JrauteiJ, atTtgnetl, onll ret obet to toe !)efentlant all 
hi!' (!fftotts tn tbz @~emi{fe£t modo & forma prout tbe 
[)efennottt (Jatb aHengen in bet @lea. 

~IJe iDefen'Oant a~ to toe IDemurt£t upon toe Jjt>lea of 
toe Statute of Limitations, jOflt~ witb tbc tSlaintlff'S. 

anll il£t to tbe Befinu£, llJe tejoin~ ann plean~ tbat 
Thomas Nicholas, tbe latber, gtantell, afliguen, oltll fet 
oiler tbe faill ([ottGge, 15nrn ann lLanbr;, ann toe fain te# 
citeD lLeafe, anll all mrfttnlJ£i anll cn;binel1ce~ concerning 
tbe Wnemiffe~, prout in tOe ~Iea; anD hereupon Jiffite t51 
jotnetJ, anD a Venire facias i~ atnatDell, tubereupon a '([rial 
i5 baD, pnn a fpecial dlerllict gfben, wbere tue lUcp finn, 
tbat Thomas Nicholas tbe latb£t, was potreffen of toe 
\term, as in tbe 11)lea fa aUennen; anll tuel' finnlfkclntfe 
tue 3!nllcnturc mane tbe 9th of March, 17 Car. 2. in 
ha!c verba; bp tnbtcb tbe faill Thomas Nicholas tbe Jr(l# 

tI)£r, reciting an in tbe )plea i~ fet fo~tb, doth grant, 
affign, and fet over to Mary the Defendant, her Execu
tors, Adminifirators, and Affigns, all the raid Cottage, 
Barn and Lands, and all and fingular other the Premifles 
before recited, together with the raid recited Leare, and 
all Writings and Evidences concerning the Premiffes, ha
hendum the raid Cottage, Barn, and Premifles, immedi
ately after the Death of the faid ThomaJ Nicholas the Fa
ther, and Mary his Wife, for, and during al1 tbe Refr 
and Refidue of the faid Term of 1000 Years, which (ball 
be then tberein to come, and unexpired: gntl tbe ~ur!, 
fini) Uketnffe tbe JRea of tbe 3!nl1entute in hxc verba; ann 
£onclube, tbat if upon tOe tnbole ~attet, tbe Court fiJall 
be of [)phlion tbat Thomas Nicholas the Father did not 
affign; then they find he did not affign, ann affefg iDa., 
lUalJe~ fo~ tbe ~Iainttff'n; anll if tbe Court alan be of 
IDpinion that Thomas Nicholas the Father did affign, then 
they find he did affign; ann thrn tbe l~lnil1titf~ come, 
& gratis cogno:cunt fe ulterius nolle profequi, pro ali
quibus damnis on tOe fttn ltrue, o~ on tOe Demurrer, Et 
111terius profequi pro damnis illis omnino deadvocant & re
eufant; Ideo eadem Maria fit inde quiet', & eat inde fine 
die, as to the iDanulgeG upon tbe fitff ltfue ann [)emur~ 
rer: 13ut a~ to tbe 31ffue, upon wbicb tbia fpecial mer
Diet is founD, tbe ([ourt babe giben 31uDgment fo~ Jerman 
anD biG mife, tnbo mete ll!llntntilfa in tbe o~hJiltal aaion, 
upon tnbicb 31UlJgment tbe DefenlJant batb b~ougfJt bts 
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[[ltit of Qfrto~ befo~e POUt JLo~ntlJtpg, ann i)atI) affirrneb 
tlJe general QJ;ttO~!l. ~nO my Lord~ jj I]umblp COt1rctbe 
it i~ an ettoneoua 31ungment; fo~ if b~ t~c ]n'Oenture 
founn b~ tbe liurp in hxc verba, anp <!!!ffate in prxfenti o~ 
futuro nin paf~ to Mary Orchard : ~b£n Thomas Nicho-
las affignavit, ann 31U'blJment ougbt to babe been giuen 
fo~ tbe DefenDant: ann 31 coltcei1le wftb bumble 
€5>ubmtffion, tbat an QJ;fiate eitber in prafenti, o~ by Way 
of future Intereft, bin par~ bp that 3ln'Oclttltte: ~o Plobe 
tbts, 31 llJail bl' POUt lO~nllJtp'£J jfabour confiDCt firO: tbiS 
3/nnentuu, ag it tlanna upon tbe JRecitnl~ ann @lemflfe~ 
bp tbemr£lb£~ tuftbout tue Habendum; ann in tbe next 
Place, 31 aJall conanet tbe JRecttalS, te~Emifff!l, ann Ha
bendum togetber : ann my Lord, 31 fuppofe it tum not 
be 'O£nleb me, tbat if tbcte ate tn tbe tEl~emftre~ of tbe 
D£cn, {uffictcnt [[1o~nfj to (err!, toe woole (!faote 
nnb 31nteteft: of Thomas Nicholas to Mary {JIS ®~ann:: 
bnugbter, tlJat \.ttbOle Clfl1ate beillg be11en bp tue Premi{fes, 
cannot be l1effropcn up tbe Habendum ; fo~ an Habendum 
cannot fcuffeate a QD~al1t, tbnt tna~ complete llefo~e, but 
mill be repuiJuant, Hob. 17 I. ann 'tiS Iiltetnife fo tefolllen 
ill Gofuawke an'O ChickelJ'fj (lCafe, in Jufiice jones's Rep. 
205. ann in Welden ann Elkinton'~ ([afc, in the Com. 
S 20. an'O my Lord, 31 bope tbete nre fufficlcnt [[to~na in 
tIJe PrernHles of this Deed, 1llbtcb being taken tn Qron, 
fitufftOll togetlJ£t tritiJ the Recitals, tum amount to a 
complcat ®~ant of big tubOlc 3lntetetl; anti as to tbhl 
~urpofe, the Cafe is no more in EffeCt than this, Thomas 
Nicholas bp ]nbcnture reciting a IDemtfe from 0ft Wil
liam Portman, to John Trowbridge fo~ 1000 ~ear!l, of it 
<!tottage, 15ntn, anb (lClofe; ann reciting that tbe faill 
)Leafe anb 31nDenture, \term ann QJ;(tate, f~ retUen ann 
betlen in him, finn tfJat !)e is Ifl\Ufull~ interefh:D therein; 
fo~ tl)e lRefinue of tbe 'm:ernt, grants all the faid Cottage~ 
Barn, and Lands, and all and fingulaI other the PremHfes 
therein before recited, or mentioned, together with the (aid 
recited Leafe; and all Writings and Evidences concerning 
the Premiffes, to Mary his Grand-daughter, her Executors, 
AdminHhators, and Affigns. I1Jctc my Lords, tbe ~ot" 
tnge, 13atlt ann l.ann~, tnlJtcb ate tbe demifed PremiiIes, 
ate particularlp enumerateb, ann the faid recited Leafe, 
and all Writings and Evidences concerning the Prerniffe!] 
ne granted likewife by exprefs Words; [0 tOnt tbe lLanlJs 
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tbtmr£lue~ bctng partfcularlp mentfonetl, anti tbe lraCe, 
ann alf [mtitllig~ anti ~bttumce~ conCErning tbofe lanDS: 
(ibefe [[to~n~ all and fingular other the Premi1fes brrdu 
befo~e recited or mentioned, muff refer to the Term and 
Eftate recited and mentioned before, o~ be totallp rejeIfctl ; 
it cannot be appHen to the Leafe it felf, fo~ tOat is grant= 
en bp e~p~cfs mo~nS3, anti fo are aU [[letUng!; anti tJebi= 
t'Ience~ concerning tOe J;l~emf!ff~; it Ci.ll11tOt be applietl to 
tOe QrottagF, '!Sarn anti lLanDs;, ttlttb tOe appurtenances, 
fo~ tI]ep ate allliketntfe £tp~ellp rsrantetl befo~e; anti other 
the Premiffes, tllitO bumble ~ubmtffioJt, muff be fometbillg 
t'Ittferrltt (n jflutm:e an'O muohtp from lnOat tuas men. 
tionetl befo~e, a9 f~ refolneD in MiIdmay'S <!rafe, I Rep. 
177. rmn in Miller ann Manwaring's C!i:afe, Cr. Car. 400. 
gntl my Lord, tbefe mO~'OS, all and fingular other the 
Premif1~s before recited and mentioned are as operatibe, 
ann romp~e(Jenfi\le atermf) a~ rouln tuell babe been put in ; 
tbe mo~n Premifies of it felf f~ a [[lo~n of a ber!, farge 
~ilJntficatflm; in Dive anti Manningham'~ <[afe in tbe 
Com. 67' prCErecitata, infra contenta, infra expreffa, & 
pxmiffa, atc bolnen to fie fvnonymus Terms; ann {n Ly
ford'g ([arc, I I Rep.· tbe 1mpo~t of tbe [trlOln Prxmiifa 
hJ confillercD again; anti tbere Prxmi1fa irs taken to fig: 
nifp as mucb a~ Prxdimi1fa, o~ Prxconceffa, anti to e.r
tentl to all tbe )1!)~emitfe£1 b£fo~e t1emifen o~ gtantcb, if 
in a teare o~ ®~ant ; attn to Prxconfirmata in a ~onfitma .. 
tiolt, a~ tllil~ terotb£'O in tbe Care of the Earl of Pem
broke ann Syms, cited in Lyford'~ ([afe; ann mp lo~tI 
Hob. tn tbe (!Earl of Clanrickard'g Qi:afe, Hob. '276. faps, 
tbat Pr~mj{ra in it~ full anti forge ~eltfeJ i~ a~ ruue{) aa 
Pr~mentionata Ol Przenominata. ®P JLo~tl, if tue [([{o~O 
Pr~mi1fa be of it felf of fuel] a far(\,c flutl rtt£lH11Je 
~eanil1g, a~ to take in ann comp~tbf!1tJ, Pra:dimifIa in a 
ILeaCe, Prxconce1fa in a QDlitnt, Pra'confirmata in a <!ton~ 
fitmation; attn if a i)cell operate }JuttI!' an a ®~ant, 
anti POttl" a~ a ([ (!nfirmntion~ to fignif!' D~ mucu a~ 
Pra:conceifa & prxconfirmata, a fortiori in our (![afe, tbe 
trnlo~n!l before recited and mentioned Premiifes, tuill (urt!' 
ftlCO ~[JinfJ£) as are bcfo~e recltetl nnn mentioneD, as the 
Term and Eftate in there Lands were particularly; fo~ 
"tf£) fi)etun bp \Ull!, of JR,ecitol tbot toe ([nm null jintcrcff 
of 1000 l.@cats nronten to Trowbridge, waf) beilcb tn 
tbe ®Jt1nto~, anti tOnt be tlla~ intCtrfien tberein fo~ tbe 
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Bemaintler of tbe fain flrerm ; fo tbat it ir; a£t plainl}? 
ann fullp rectten, anD fet fo~tb, ar; it can be. anD my 
Lord, it mtll be 110 nEW QJ:onffructioll of tbe mo~n Pre- , 
miifes, to make it fignifp the Term and Interefr in the 
Land, af; melt as the Land it felf, OS ma~ refolneD iil tbe 
Cafe of OneOey anti Fisk, repo~ten bp mp Lord Chief Ju
fiice Anderfon in his I Rep. 236. ann ab~ingen bp m}? 
lLo~n Chief J uftice Hale in his Common Place in Lin
coln's Inn Library, ~it+ ExpoGtion, plac. J 95. My Lord, 
lJ alall put tbe ([afe or; it h, tn tbat ab!ingment, A. makea 
a ILcafe fo? jfo~t!' ~earf; to B. tubo amg"£) to C. C. lJp ]n~ 
bcnture grant£) ta D. aU bin )Rtgbt ann 3lnteretl in aU tOe 
!LanDa nupet: dimiff. per A. to B. ann cobcnanta U1ftCJ 
D. quod prxd. prxmHfa tunc fuer' & continuarent 1)if. 
cl]orgetJ of aU fo~met Jlncumb~anceg mane tJp C. anti tbat 
be ma~ lawfnUp flDwncr of tue faftl ]nnenture, IDcmife, 
f1rerm ann lS~cmtffn;, t1lbere09 ill ([rutb C. befo~e toe 
amgllmel1t ball matle a ].,eafe of w>art of tbe w>~emf(rell 
to F. anti 't\uns tuIen a 15~eo((J of Ql:obelHlnt, fo~ tbe 
[[{oto PremHfes Dotb not go onl!, to tbe <fffnte, o~ ~erm 
affigneD, but to tlJe lLantl it felf, tDbtcb ma~ incumb~eD 
11p tbe PleCfilent lLeafe; tbefe ute tbe netp [[lo~na of 
tuat Abridgment. gut! mp 1L0~O, if in tbat (!tafe tbe 
[mO~ll Prxmifia ni'O comp~£{Jen1) tbe ~etnt ann <!faate, 
pr<£miJa, pr<Erecitata, J/ bumblp bope, tum no it muct mo~e 
in our <!tare, w!Jere tbe aJ:erm anO toe <!Effatc are particu~ 
latlp recireD ann fet fo~tb; anti tuere i~ notOinlJ tlfe to 
IUbicb tgcre [mo~ng can be applieo, anD pout Lordfhip 
tum reject no l~art of tI)e @>entetlcc, but let tuetp [[lo~tI 
babe its nue QEffect ano (Ufe, if It be pombie to be none. 
anti my Lord, tbcfe ~llo~na (eem to be put in fo? toat 
berp l\!>urpofe tmmeniatelp after tbe !Lanna tbemfclue9, 
to pars tbe (!Effate anti jlnterea in t{Je ILann" : 13ut, my 
Lord, if tuat 11JoultJ be ogntnff me, pet 11 lJope tbat tfJtS 
f)ee'O lJetnff taken oU togetf)cr, upon tl)e Premiiles anll Ha
bendum, it nJ~u operate bp [[lap of ®Hlllt of a future Jln
tfrcff, to commence in ~offemon upon tfJc DeaH) of 
Thomas Nicholas: Gnn bcte my Lord, 31 lDUI bp pour 
Lordfbip'9 jfabour, itt tl)e firft )JDlace fee bo\u tbts ([afe 
mouln babe been, fuppoung tbe [[lo~na, from and after 
the Deceafe of the faid Thomas Nicholas, han been left 
out, ann then it wOUnl babe been no mo~e tb,m tb!S'; a 
Slrean recttfn1J tl ILcafe fo! 1000 ~eats; mntte to J. S. of 
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a C[ otttlgc, 15atll, ann ~fofe, tbe Q!:erm anD 31nteteff 
l1lI}Cteof is b~fien tn btmfeif, fO~ toe JRefi'bue of tbe fain 
i!l:erm, IJrant~ tbe fain <itottagc, 15acn ann ([Iofe to ano .. 
tuer, Habendl1m tbe faiD Q!:ottagc, Jearn, ann ~lemttfes 
to tl)e llD~antee, {lis:; <!!S.tecuto~a, anmintffrato~S, o~ amgus, 
for and during all the Reft and ReGdl1e of the faid Term; ann 
if tbis ban been tbe <!l:nfe, 31 fuppofe tbrre tnoull1 babe been 
ltO manncr of muefttott, but it ban been a goon affign
mcnt: 3111 toe next Place, 3lf poUt Lordlliip Pleafea, tne 
\!lUI fee tubat altctatfo1t~ tbefe [a(o~tl~, from and after 
the Deceafe of the Grantee, baue mane; ann my Lord 
upon tl)cfe [[lo~ns:; t{Je <!taCe f~ tbu~, J. S. reciting a Be, 
I£afe malle in tbe ~ear 1632. fo~ tbe ~~rm of 1000 

~eat~, tnl)lCb i~ beffen in bim fo~ tbe JRefiOue of tOe faib 
~etm, bp 31nbenture beating Vate in the ~ear 1664. lUben 
onl!, Two and Thirty of the 1000 Years mere e~piteD, 
gralltfj tbe fain bemireb WlemitfeS, Habendum to tbe 
~lantce, bia <!fte(uto~~, anmtntfftato~~, ann amg"~, from 
and immediately after the Death of the Grantor, unto 
the End of the Term, and for and during all the Ref[ and 
Refidue of the faid Term of a Thoufand Years, which 
{haH be then therein to come and unexpired. anb beret 
my Lord, 1 fuppofe it will be objeCl:ed tbat tbefe [[tO~DS, 
from and after the Death of the Grantor, babe ftulltaten 
tbe wlJoIe iDee'll; fo tbot tuberea~ tuitbout there [[1o~i)g, 
't{£) plam tbe Qj5~antce ban took all QJ;ffate fOl 968 ~ear~; 
pet tbe 31nterpofitioll of tbefe mo~n~, tuberebp at mott 
the QI:ommencil1cr of tbts QD~allt in );)otfeffioll hl l1eferreb 

~ut nuting tbe Jl ife of tbe ~~anto~, batb totall!' nefttOp~ 
en UJ19 QJ;t1ate', ann rent)l£b tbe tubole Deeb ann 31nten: 
tlon of toe ll!'arrtea bott'l, anb of no <!!Street: ~bt!l ts 
tnlHlt 31 fU~lpOre tum be contEltben fo~ 011 tbe otbet @>ttle, 
but] bumbf!' cOJtceiue it is; bet!, barb 110m, ann 3/ bope 
Will be [0 tfJOugtJt b1' !'OUt Lordlliip. My Lord, 3J muff 
acknowleDge tbe Cafes of Feoffments, Habendum after 
tbe iDeatb of the §eoffol, anb otbcr lUte Clrafe£; of jfree: 
bofDg; Habendum after tbe Deatb of t()e ~1antol, o~ ar~ 
ter furb a ~ftm of ~ear5, a~ in Buckler'~ ([are in the 
2 Rep. tnIJcre the Habendum mattes; tbe lt1bole iDee'tJ bOiD, 
to be flatu. "l6ut my Lords, tbe )Reafolt of tbo£e ~afeG 
tum not fJolb brte; tl §teebol'b cannot expecr, but mutt 
pafa in prCl!fenti f tnbel1 eUer tbe fltonbe!,anCe bp tnbfcb it 
fs; to pafs, batb It£; full ~~ectltton, be it bp ltberp, at~ 
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to~nment, O! otber Qtetemol1~ ; anll tberefo~e a ~an caft: 
not make a JL.eilfe fo~ ILtfe, to commence aftet tbe Deatb 
of tbe ®~nnto~; fo~ If ILtD£tp O! atto~nment be ball pre
fendy, toe (!Ctlate tuiU bell prefently, if after tbe Dentu 
of tbe JLe1fo~, it comes too late; fo~ \lJitbout lLiberp, o~ 
9ttomment in tbe tife of tbe JLe1fo~ anti lLelfer, ~lan~ 
tOJ ann ®lnnttt, the teafe anti ®~ant are bOit), Litt. Sect. 
66, 55 I. ~ut a teaCe fo~ ~earG to commence aftet tbe 
iDeatb of the lL£tro~ is nnqueffionablp goon; ann in toe 
Interim tbe lLe1fo~ conttnues tn ~otremon, ann biG QEtlate 
in tbe fame ~Iigbt it tutU; befo!£', onl!, 'tiS cbargetilUitb 
a future ]ntereff ; if tbis be fo in the Q.T:nCe of -m:emmt in 
.fee f tub!' map it not be fa a9 ttJell tn tbe <!tafe of t!Cenant 
fo! ~eatG? ann lDb!' map not 'fiJ:cnfl nt fo~ ~ents in fucb 
a cr afe a~ our£i, make a ILrufe to commence after bf~ 
Deatb f iUS fo~ the ~urpore fOl 5ea ~ear~+ antl"W 
JLo~n, 31 bumblp eOllcctbe tbat fueb a JLeafe will be eef> 
tatntp gOOl), anl) tnft~ rdoHlen fo in Locrofc'!) <lttlfe, eiten 
in tbe Retlor of Cheddinton'~ Qrofe, in the I Rep. I ~ 5. 
13ut it ttJiU be fain, if ~elH1!lt fo~ I 000 !.@eat~ (cafe 
fo~ 500.. to commence after I)ta Death, tbat fa !Joon ; 
but if be grant tbe JLantJ, Habendum from and after his 
Death, for the Refidue of his Term, tlJat If) boitJ fOl tbe 
3lncettatutp ; 'tlSJ not fain fOl \llbnt ~n(£ttt1int!'! 3[a it 
incertain tnbetbet Oe aJall eber to{te all!' ~b{llg by tbe 
4ID!i'mt at all Ol not f o~ f~ it intertain, becaufe at tbe 
fiI:inte of tb'Z ®~ant it f£i not knoUm, fo~ l)otu mOil!, ~eat!'; 
be fiJilll take f tf)e fitft of tbefe, if tbrre mere fueb an 
31ntettnintp, rnigbt p£i:bfJP~ be a Rl?ilfon to mal\e Uo(tJ 
tbe IlPlDut; tbe Second tuttI) ~ubmtmon \lim be none; fo! 
tIJougb it be incertain ot tlJe tiLtme of trJe QI;~ecuttol1 of 
tbe ®~attt') fo! botll mOBp ~£ur~ it t~ maOe; pet it w!ll 
be certain cllougI) at tbe ~fme when toe ®~ant ia to tofte 
Q];{feff in jF)otfetrlon ; untl it in' not of jfl :'cctUtp it fiJouln 
be ccrtatn at tbe 'm:tme of toe ~aktl1g of tlJe ®lont, ag 
if a JLeafe be matle to J. S. fOl fo manp ~ear9 a£$ J. N. 
tball name, tbat tnillbe goon; pet tbere t~ 110 ~I?rtaintp 
at tl)e flCtme of tbe <!frecutfttg tiJe Decn. 3lf n ~an res 
cittnJJ toat J. S. {Jatb a ([etm fOl 500 lPear~ tn tbe ~tl~ 
no~ of Da]e, ann Hketntfe rectttnlJ tl)at be btmfelf bntb a 
'(tcrm fOl 1000 ~eat~ in bitJ£t£; lLanbf) in Sale, JJrant~ 
tbore JLanb~ to commence after bt£i olDn Deceafe, Hlben
dum fo! fo man!, ~ear~ a£s J. S. llJnIl tben babe ill tbe 
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~uno~ of Dale. My Lords, tuttb bumble ~ubmfmon to 
pout Lordfbips, JI fiJotlln tbtnk fucb a 'JL,cafe moulD be 
goon; nnn if fll:ClHtnt fo~ t0eat~ map make a JLeafe fo~ 
~eilta, to commence after bi~ iDeatf), al1 tbat 3J tbfnk 
Ul no mucnton but be map; ann if 'ijCennnt fo~ ~eatfS 
lUap make a lLeafc to commence after lJtl1 Death, Haben
dum fo~ fo Ulallp 1Peot~ a~ J. s. aJau tben babe in tbe 
~ano~ of D. bJO(cb 3l bumblp offet to POUt lLo~naJfpS 
([onunetntton if be map not, tben bp tbe fame Beafon 
119 be map mtlkz a JLeafc to commence after bil1 Deatb, 
Habendunl fo! fo manl' ~eat!S a~ J. S. ll.JaU tben babe tn 
otber lL£lll1)£f, be map make a lLeafe Habendum fo~ fo rna
np' l?enr11 09 ffJall be to come aftet biS iDeatb tn bi)l own 
JLan'Dfj ; fo~ tuben tbe QD~anto~ il1 neab, anb tbe JLeafe is 
to commence in ~o!femon, it map a~ cettainfp be known 
fJow manp !?eara atc to come in tbe LantJ~ granteb, as 
it can be bow manp ~eat11 J. S. tbrn batb in tbe 9}!)ano! 
of D. Et certum eft quod certum reddi pate ft. ~ut my 
Lord, it mop be furtber objeCted, tI)at tbe QD~attto~ onl!, 
babtn~ a aterm fo~ ~eatS in tbofe Lan'llS, anil babfng 
uranu'll ti)de Lanna, Habendum from and after his Death, 
for the Refidue of the Term, be batJing refettJen tbe 
JLnnn~ to btmfelf fo~ fucb 'ijCime afj be tl.Jall litle, be batb 
tefetbeD to bfmfelf n~ mucb o~ mo~e, tban be batb 
grnnten-; fo~ U~ 'tirs fain tn Welden anil Elkington'S 
t!are~ in Com. 520. (time fo~ lLife is greater tban atime 
fo~ ifJear11; if it ban been faiil, tbat an ~llate fo~ lUfe 
ia greater tb{m on <!Effote fo~ ~eat11, it woultl babe been 
true to manv W>tttpofca; fo~ tbe jfteeboln comtng to tbe 
'{!term, tbougb fo~ 1000 ~eat11, tuill metge it ; but my 
Lord, bere be continues 'Ql::enant fo~ t0eat11 tltll, notwttlJ" 
ffan'Oing be batb l"cferben tbe lLanbll to bimfclf nuting bis 
lure ; ann tbcrefo~e it ia p~OP£tlp' Caln in tbe Com. Time 
for Life, not an Efrate for Life, f~ greater than Time 
for Years. ')But, my Lord~ tbougb it be tn tbat IlDlace 
a p~opet Qf~p~cmon, pet 31 bumblp conceiUe it tutU be barn 
to maintain it true tn fucb a ~are an Otlt11; fo~ my Lords, 
it appear~ to poUt Lordiliips upon tbe pace of tbe i)een 
founn bp tbe ]iUt!', tbat at tbe Qrime of tue ®~ant, tber£ 
were abobe 960 ~ear9 of tbe arerm to come; anlJ tbe 
®~t1nto~ babtng tbefe lL antls fo~ tbiS Qrerm, grant£{ toe 
llanOS to toe ®~antee, bi!S (!ftecuto~~ anb QtJmintatato~s; 
Habendum to bim, bt~' (If.tecuto~~ ann a'Omintlltato~s, 
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from ann after tf}e iJ)eceafe of tbe lID~anto~: 3Jt i~ plain 
a~ 31 put tbe Q.Cafe at firll, if from and after the Deceafe 
of the Grantor ban been omi~ten, all ban pan ~ but bp 
tbere [[lo~n~~ be batb retainell tbe lLann~ During rucb 
~tme a~ bimfelf fi)all libe, perbaps it tuill be objecteD 
tbat tbifS map be as long q~ tOe ILeare llJaIl lall; ann 
tbetefol£ 'thl incertain tubetber tbe ®~antee llJall eller take 
anp ~bil1g fip the ®~ant o~ not, ann tberefo~e 'tIS boiD. 
My Lord, tbis ®bjectton contta~iff£i tbe Q.Courre of ma
ture, anti- tbe <lE~perience anti IDbferbatfon of aU gpjane 

kinn, fO~ abobe thefe 4000 tgears; fo~filtce tbe JrloUD, 
Inbere babe tne bearn of a ~an tbat batb out,itbeb 960 
~ear~ f 1t is fain inneen in Br. artt. Grants 154. ann in 
anotber 1300k of bfG, callen Petit, Br. cap. 43 7. ~bat if 
a ~an be poffelfen of a ~erm fo~ 40 tgear~; ann grants 
fo manp of tbem a~ mal! be to come after bfs Deatb, 
tbat rueD a ~~ant batb been bolDen boin fo~ tbe 3lncertainr: 
tp, fo~ tbe QD~anto~ map Ube all tbt tgear~, anti tben no, 
tbing llJall be bebinn after bi5 !Deatb; anb to is (!tafe is 
often etUb tn our ')SookS; but i~ no where anjubgeD tbat 
11 finll; anb Br. bimrelf botb tbere, anb likewife in tbe 
little Book, (wbere it is fullet put tban in biS Abridgment) 
makes a Q!lrere of it: ')5ut my Lord, JI lball not b(rpute 
tbat ([afe, it tlallbS upon tbe Beafon tbere giben; tbe 
elahto~ map libe out tbe 40 tgears, fo tbere t~ at maft 
but a Jj!)Offibilitp fo~ tbe ODlantee; anb tberefo~e ft map be 
rearonablp enougb faib, tbe ~~ant is \lotb, fOl tbe Jln:: 
cettafntp, lnbetber eber tbe lID~antee «Jail take anp ~bin!J 
IIp tbe ®~ant Ol not t ')Sut my Lord, aG tbiS (tafe is an 
gutbO~ftP to make rutb a ®~ant \lotD, becaufe tbe ®~anto~ 
map out·ltbe tbe arerm ; fa my Lord, wbere tbere is an 
apparent ]mpoffibflttp that the ~lantol llJoulD out=libe t~e 
qretm~ as tbere ifS bere, tbe ®lant will bp the conttarJ? 
)Reafon be gooll; anb my Lord, in manp 'ltafefS tbe Law 
make~ It Difference between long ann llJo~t (terms, of 
lnhtCb 31 migbt gibe manp 3lnffanre~, were 31 not afraib 
31 ban altean!' fpent too much of pour lLo~'Ol1Jfp'S ~fme ; afj 
Sr. Mortmain pl. 19. a lLeafe fOl 400 ttleatfS to a rcUgi, 
nus fj)oufe f£f Mortmain, fo~ 99 ~ear~ hl not; fa tn 
Crocker ann KeIfey'S (ltare, Cr. Jac. 688, 689. if a .feme 
3Io[ntref~ upon the I I H. 7. leafe fOl twentp:one tgears 
'tis goon; if fOl 500 l?eatfS, 'tt~ an Qlienation tnitbin 
tbat Statute; anll tOe lUte ij)ifferente wafS taken til tbe 
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Cornman Pleas, Mich. 13 Car, 2. in the Cafe of Hem
mings a11'O Brabanfon, wbete t[Je ([are tuas, tbe Earl of 
Meath let tbe lLatl'O~ in iluefffon to Underwood, Haben
dum from Mkhaelmas nett foHoming fo~ 81 i@earS, if 
A. llJouln fa long It1.lC; anti ftom ann aftet tbe Va!, of tbe 
IDeutb of A. to tbe fame JLrffre fo~ ~bitt!"one ~eat~; tbe 
lLeifcc cntte'O befo~e Michaelmas, anD conttnueD tn @of· 
remOlt, tiUafter tbe 1Ldro~ cutren upon {Jim; nnn be be= 
tng out of 1901feffion bp IDec'O [eaten off tbe JLan'06, a(= 
figUE'O bt~ 3111tereff to tbe lEHaintitT, upon tubom tbe iDe. 
fCnna11t enttcD, anti tbe 191aintfff b~ougbt bta gaio"; 
tbete tuna a fpectal dlerllta founll, anll anjullgen fo~ tbe 
1\!)lainttff; in tbta Qtafe it wa~ objeffetJ, tbat tbe '<term 
fo~ ~bfrt!"one ~eara waa a contingent Intereff upon fbe 
iD!'tng of A. wftbin tbe ~{gbt!,~one ~ears, fo~ be map out= 
Jibe it; but it waa bol'Oen bp mp Lord Chief J uffice 
Bridgman, tbat if tbe firff lLeafe maa fo~ ~bfrt!' !.0eara, o~ 
fome llJo~t '{[:ime, if A. Huen fo long, it wete merelp COtt= 
tingent, becGufe p~obabfp A. migbt out-fiDe tbe ~erm; 
but being fo~ ~fgbt1?,ol1e tgenttl if A. HDrD fo fong, tbat 
malle a Difference; anll to tbh-; all the Judges agreed: 
@)o mp ILO~ll in tbe p~crent Qtafe, if tbfa ®lant baD been 
of a fmall ~erm, (ucb as tn tRenfon a ~a1t mtgbt be 
fuppofell to out:Hbe, tbe Habendum from attD after bts 
IDeceare miglJt make tbe mbole ~~attt bOln fo~ tbat ~tme; 
fo~ bf~ ILife miglJt be a6 l\reat fiG tbe ~ime fo~ fo rem 
jpeara ; but being fo long a ~el'm llG tbf~ f~, 31 tumbl!' 
(onceU.1£ an 31nteccff paffeG in futuro bp tbe ®lant., alltl 
tbnt biG keeping ft fOl tbe '(time of bitl lLife, cannot be 
taken fo~ fO man!, ~earG a6 tbe 'f!erm llJalllatf, ann tben 
tbe Habendum onlp fiJall be taken fOl a muaHficatton g~ me .. 
firiffiolt of tbe ®eucraUtp of tbe l.9~emftre~, anb not a 
total jfrutlration of tbem. 13efineG, my Lord, as to 
tbt~ ~ofnt, we now fuppore tbe ~erm Of 0 not par~ bp 
tbe I}!>l£mitres of fbe DeeD; ann if it Din not, tbelt tbf.G 
i~ a ®~ant of fbe llano onlp, Habendum after bis Deatb, 
anll Roll, in his Abr. ~it. Grants 66. taltcs tbe Difference 
between ~~antinJJ of tile ~erm flnll @lantfng of tbe 
lLanO it felf after bf~ iDentb; if be grant tbe ~ernt, 
Habendum nfter bfa IDeatb, tbe ®1ant i~ goon upon tbe 
llt>~£mifiht, nttll tbe Habendum ts bofll; but fays the 
Book, if it ban been a ~~ont of tbe Land, Habendum 
after bfa Deatb, tbat ban been gooll, lUbfcb fa etP~elI!I 
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out (['aCe in @oint: 15efine9, inftb bumble @>ubmtffiotl, 
the [[l~ln~, Term, Efiate, anti Interefr, nte not fa necer~ 
fartl!' tequtrell in a Jfeoffment, o~ leafc ; but that bp tbe 
~~ant of tbe ~h{nll it felf, tbe ~ffatc of the ®~altto~ 
patres fncluubelp together with it; as tf a 9}J}all fetfen. ttt 
§,ee of Black Acre, gibe~ Black Acre to J. S. ani) Di2i 
I!>eir~, J. S. bath a jfee in Black Acre, tbougb, tbe mo~ns~ 
and all his Right, Efiate, anll Interefr be not put in, I InQ:, 
7· a. ann if bp the ®tft of Black Acre, to. one anti hiS 
il>eitS, tbe ~ffat£ anb 31nberftance patre~ from 'Qtenant tn 
.fee, tub!' bp the amgnment of ')Slack gCte to one ann 
biS (!l;~ecuto~s, bp f!Cenant fo~ tgeacs, man not tbe t!C:ecm 
ann <lEflate of @Cenant (o~ l.@ears pars: 3In I Leon. 98, 
9.9· 'tif$ (Jolbcn bp popham., that if a ~all, be flCenant by 
EI.egit, o~: Statute o( JLanns tn, D. ann not babil1lJ oth~c 
}Lanns t;ljere, grautf$ aU bis ILanl1S in D. t~e 31Qt~tea 
lUbfcb be {Jatfl 8G ~etJi1:ut bp EI~git. o~ Sta,tute, fiJQIl prusj 
bl'. the mo~1;J Lands; if it b~ (0 tbere bp tbe gene.ral 
Mto~l1", all his Lat;ldls, it \\lilt be fo a fortiori b~tl?, tube.re 
aU bia fafll (!tottaJe, 13a.tn, ann Jl.,ont1£f, are part.tcuJatly 
namen. jju t·be Qta.fe of Edwards ann DentQU repo~t~lJ 
~I? Serjeant Moor, page 83 2 • upon a fpedal dterbt~" tbe 
'are lUas t&US, one (dfen Qf tbe ~,ano~ o{ CatefmMfJl 
.n~ jf~e, ann of otber JLanb~ itt .lee tn Cate(wa~{h ; an,n 
aU~ of a ~erm fO! ~eat~ ill Ca,tefljllar'fb, COJl~£Y~ tbe 
~at1o~ bp. (pettal Jaamc, l.Ulll tb.~ ot~er jfee=(W1ple JL,ann.s 
(11.' fpettal mat;ne; anb tben come th~fe general. [[lo~OS~ 
and aU other his Lan.ds and T~nements wbadoever in 
Catefmar{h; ann tbe muelffon \tIas, lUbetbet tbe lea(e 
fO'l ,ears patren; nnb upDn tbitl tbe Qtourt lUan btbiQ,eJ), ; 
junice Croke ann Juftice Williams were of SDpi.llton., 
tb.at tbe tlerm llib nat pars; J uftic~ Yelverton an,b tJ;1.1? 
Lprd Chief J unice Fleming bellY, it bin pafs; in ~ba.t 
€afe it lUas .-.njU\1gc'O aftetlllatt\g, tbat bp tb.ore [[lOlnll 
tbe 1term llfn nat pars; anb tbe Reaean giben will p~Q\l.e 
tbat in OUt ([are it tutll par~; fa! tbet~ tbe ~abendlum 
tuas to tbe ®zanue ann btu I!>£it~, anti tbecef01£ tb.ep 
confituell it, tbat notbillll (lJoulll l1a(~ but ~f}at tbe {llett 
lboUI'D take; but if the mO~l.1 QPtecllto~~ bill) been tn 
tbefF, 'tis; plnin from tUat Qtafe tbe W01'OS, t\1l his. L'lods 
and Tenements, bab conllepctl tbe atcrm: JIll Br. Abridg
ment, ~U. Grants, pI. I., s. it is.; fain, tt)Gt if it ~iln 
grant qOlni~ terras & teoeme{lta fua in D. a ILeaCe fo~ 
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i0eat~ fiJaIl not par~; but in Bracebridge anb Cook's ([are 
in the Com. 424. tiJat <!tafe in Br. ifl tJenicb; anb 'tiS 
tbere refoU.1cb tbat t1 Q3~nnt of an bts JLantlS anD ~elle# 
ment$ llJall make the 3lnteretl fo~ !!:lears to pafs ; anD tn 
Hill. 22 & 23 Car. 2. in Scacc. upon a fpedal (il£tbict 
tbere founl1 bcfo~e tn~ Lord Chief Janice Hale, then Chief 
Baron, in an EjeCtment, bettneen Smith ann Touchet; tbe 
Q!:afe \lias., Daniel Blagrave reciting an [)lDer in <!Cban= 
eerp, bateD tbe ~ 5th of OEtob. 12 Car. 2. anD an ]inDen .. 
ture of iDemlee of tbe :2 3d of November follo\Ding, mabe 
to blm b1:' tbe Mayor and Burgeffes of Reading, of it 
~anfion:boure, ~eatlotn, anb other llanbS tbere partf .. 
eulatlp mentioneD, Ipin~ in rutf) a taarltl), grants tbe 
fatn ~anfion·boufe, ~eatlolu, anD other the ILanbS in 
tbe faiD [)emife mentioneb, ann aU bfs QJ;(fate, '(!Cerm anD 
9lntereff, tn anb bp tbe faib 31nbenture to bim granteb ; 
wbereas in tll:rutb tbere luas no rucb JLeafe bp tbe ~apo~ 
anb l)5urgelfes, anb" fo no ~erm, QJ;ftate, o~ 3lnterelf 
granteb to bfm; but fo~asmucb as be tab a 'Qrerm fo~ 
!@ears tn tbe faib ~anaon~boufe, anb JLanD particularlp 
nameb, tbo' not bp the 9!nbenture recit£b, anb be granteD 
tbe faib ~anaon·boure, aub }Lanb; it mas abjuDgeD in 
that <!tafe, tbat biS tll:etm anb 3!ntereff tn tOe flJoufe anD 
ILanbS paffeb bp tte Qi5~ant of the l!Joufe anll JLantls 
tbemfeibeS, mbtcb is a ftrollger <!taCe than OUtS, lllhere 
tbe €etm attb Jjntereff is trull' reClteb, anb tbe )j)atcelfj 
platnlp ann fullp befcrfbeb anb enumeratetJ; anb tberefo~e, 
31 bumbll' concetbe tbat botb br tOe fperial [[lo~bS, of all 
his raid Cottage, Barn, and Lands, anb the general 
l[foltlS, al1 and fingular other the Premiffes herein before 
recited or mentioned, tbe tub ole ~etm anbQfffate is lneH 
Dmgneb upon tbe PremiiTes of the Deed; anb being fa, 
fJ)all not be mabe bOill bp tbe Habendum, as IS baillen Ill' 
rup JLo~tI Hobart, ann tbofe otbet l)Books 31 ctteD befo~e ; 
tbe f!t;erm figntfie~ not onlp tbe )Limitation of ~fme, 
but tbe C!Eftate anb 9!ntereff tubicb palfes fOl that ~tme, 
D9 tt is faiD bl' rnp lLo~b Cook, , lnft. 45. fa that tuben 
flrenant fo~ tgears batb granten bfS tlCertU, be batb grant. 
ttl bfS ~{fat£ anb 3lntereff (oJ tbe tubole ~tme tbat be batb 
tn tt, anb tbe Habendum tubicb Umtts anl' <!Effate to bim~ 
felf again, is repugnant ann contrarp to mbat be barb 
!Jane befo~e; but tuben fit:enant fo~ ~ears grants tOc 
llanD, tbtt5 be map ltmtt COl ,att of tbe ~eat~, o~ Co~ aU, 
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o~ Habendum ofter bill Deatb, ass Roll, 'Citit. Grants 66~ 
is cJP~£tl!'. My Lord, 31 bope tbat botb bp tbe mO~t1g, 
all and fingular other the Premilies herein before mention
ed and recited, anti Hketuife bp tbe [mO~n£), all the faid 
Cottage, Barn and Lands, tbe 1.Dbole ~1late ann 3lntereff 
of Thomas Nicholas, patTen bp tOe PremHles of tOe 
Deell, ann tbat it tuall a full ann complete $lant to 
Mary, bet (!J;tecuto~ll anti anminifftatol£t in prrefenti upon 
the @lemitTell; nnn if (0, then my Lord it cannot be 
alloinen bp tbe Habendum, tbougb it be a boin Habendum, 
as mp LOln Hobart, anti tbo(e otber 'l5oolts 3l. citetl at 
fira are; anD mp Lo~n, if the ~etm llJalll10t parll bp tbe 
Premiifes, then it cannot be fain to be gtanten in the Pre
miffes; anD tben toe ~lant is) onl!, of tbe Land, Haben
dum aftet btll IDeatb, tubicb accol.tling to tbe Difference 
taken in Ro]J, Abridg. mentioneD befo~e, is gOOD t anlJ 
my Lord, tbe ratber tn rucb a ([afe as OUtS, tuberc it ap.: 
pearr; upon Becoto befolc -your Lordfhip, tbat at tbe 
a!inte of this ~lant, tbe ~~anto~ ban an Qfllate jn tbe 
l.anl1 foz abObe 960 }?earS; fo tbat tbe [mo~ns, from ann 
aftet hIS Deceafe, cannot 1tlftb the Jeaa (!Colout of BCR.: 
fon be caitJ to amount to a Befetbfng of it to bimfelf, title 
ring the whole Term; ann tben if 'itime tJUting bis Life 
cannot be an 31ntet£ff equtbalent to 960 }?ears, an 31nteteff ta 
commence in futuro after bis Deteore, muff pars ; anll 
lnbicb tbougb tncertatn, at the ~Jecuttng of tbe amgnc 

ment, tuas CEttain enougb tuben tbe 'aCtme came, tbat it 
l11as to commence in ~otremon; anD it io not of .flecef· 
fitp it llJoUltJ be certatn at fira; ann if rutb an in,ertaill 
]lnterea, to be mane nrtain ex pofr fatlo, paifeb bp the ar. 
fignment, then tbe Dedi tuall not bolb; but Thomas Ni
cholas affignavit, anti tbe 31lfue is founn fo~ tbe Defens 
bant ; anb 31ungntent ought to babe been giben acco~l1ingf!, 
tn tbe Original ACtion; ann being giben fo~ the 1~lafnti1f 
($ etroneous; anti ~ bumbl~ Plap' !'our JLo~tJll.Jtp it map 
be reberCel1. 

afterwarns in Trinity Term following, tIJts QraCe tuatJ 
atguen feriatim bp all tbe ]lunges, ann the 31ungntent tuas 
teberfen bp tbe !1Dpinion of Treby Chief J uftice, Atkyns 
Chief Baron, Nevil anD R.ookby Jufrices, anD Turton ann 
Letchmere Barons, Powell fufHce, anb Powell Baron, be" 
inll econtra ; ann tbep all tJeUlleteD tbeir 3\ungments feria'" 
tim, but Atkyns Chief Baron, tubo \tnts) abfent; but bts 

ilDptniol1 



5 41 Term. T rin. 6 Will. & Mar. R. B. 

0pinfon '\\laa ut fupra; anti tbe <!taCe tuafj fuddainly re
folved tn R. B. upon tbe OrR Qrgument, tbougb Eyres 
Junice tben Cermen to nitfent; fo~ be (ttetl Roll, fil:ttlc 
Grants, as an autbo~itp tbat tbe alrignment tuaf5 gOOll ; 
ann Holt Chief Juftice ann Dolben Jufiice onlp fpoke to 
tbc <!tafe, ann faill tbat tbete tua~ notbing in it; but 
upon tbc IRe(olution of tbe 3lunge" it appeareD to be a 
fltafe of meigbt, anll tbep all refolben tbe amgnment to 
I1c goon upon tbe PremHfes of the Deed, ann rejettel1 tbc 
Habendum; fOl tbe fZfftate being limitttl in tbe Premiffes~ 
ann tbe Q15~ant perrett, an Habendum iS$ not necetfar1.', 
nnn it tlJaU not make «Jat botll, tubtcb was perfett befo~ ; 
utile per inutile non vitiatur; anD bere tbe Quefrion 
was, if b1.' tbe ~lnnt of the Cottage, Barn and Lands, 
and all and fingtilar other the recited Premifles, together 
with the faid recited Leafe, and all Writings and Evidences 
concerning the Premitfes to Mar) and her Executors, Ad
minifirarors, and Affigns, the Term, Eftate, and Intereft 
paffed; anti in tbts tbc 3luatces btn not agtee, fO~ manJ! 
of tbem belli, tbat be balling teciten bffl ClEtlate anti lnte&' 
tell from §Sit William Portman, ilnn tJenucen it to btlll
{£If, anb Cain tbat tbe ClEffate, ~rrm ann lnttrell of tbe 
lalcmiffes; tuaS in bfm(elf; anti tben fJabfng granteD tbe 
fain €ottage, &c. anlJ all other the recited Premiffes; tbat 

, tbfS palfell his Eftate, Term and Intereft, which he had 
ipewn and recited, as tueU as ff it ban been particularl!' 
mention en ; ann if be ban granteD his Term to Mary and her 
Executors, &c. \llftbout iluellfon it had paifed all, ilS it 
is tule'b in Gofhawk ann ChickellJ~ <!rafe, Jones 205. ann 
Cr. Car. 110. anti Juftice Rookby fafO, tbat tbe mo~tJ~, 
the faid recited Leafe, tuouln carrp tbe Efrate and Inte
reft; but Treby Chief Juftice (eemeD to nen1.' it, ilntl 
l10ubteb alfo of tbc mo~tJs recited Premiifes, ann fain 
tbat tbcp ettentl but to otbcr ~bing£j of tbe fame Nature, 
with the Cottage, Barn, and Clofe, ann tuere put in onfp to 
rupplp tbe iDefrct, if attl' of tbe ~bing~ ncmffrb were omit.t 
tell; ann he faid, tbat tbe mo~l1~ upon \Dbtcb be (ounnell 
IJfS 3lutJJJment tuete, all the raid Cottage, Clofe, Barn, 
and two Acres of Land; tbe tubicb tOtll£D l11itb tbe B.e
tftalS of tbe Dee'b, ate fuffictCllt to paf~ tbe 1l1bole C!f,. 
fiate anD 31nteteff of tbe t:erm ; fOl tbougb be atJmitteiJ, 
tbat if a ~an be feireD in .fee of 15lack acre, anD grant 
ll)lack ~cte to J. S. ann bttl tpefr_, tbat Ill' tbtJJ btfS ~tlate 
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Ptl1f£~, anll J. s. bo~ a jfce; pet to fap, tbat if ttelltlnt 
fOl ~eat~ of "lBlactt aCte, grallt~ it to J. S. anti big ~ter 
cutolG, toat J. S. IJO~ tbe flCcrm alfo, will not boln ; but 
witl) tbe Recital (J£ fntD, tbat it moulD be an affignment 
of tbe qrctm ann \!fffate in tbe JLann; ann a~ to whnt 
11laa (atn bp Baron Powell, tbat the 'Qtctm i~ n ttbfng 
entire, ann cannot be (eueren ; be lleniell it, anti faitl tbat 
lllitbout mU£{ffon, a ~an mfgbt gront big (!I:etm ann 
Q1;flate., Habendum to tbe lID~antee, bhl ~tecuto~~ ann an~ 
mfnf(ftato~~, fo~ ttno o~ mo~e ~eata ; fo~ tboulJb tbe Ha
bendum cannot (ruarate tbe W~emurcs, pet tt map re~ 
{train tbem, aa a @~ant to J. S. anll bi{$ $ett~, Haben
du m to bim ann bf~ 'l!Jett~, tlUttng the JLife of J. S. Is 
goon; but he, anti all the other Jufrices agreen, tbat b1' 
fome [mo~na in the tSlemitre~, tbe ~llate of tbe ~ettn 
patreD to tbe ®~al1tee; an'O {t being falD to him and his 
Executors, tbi~ tl)eUla bf~ ]Intent to be, it tlJoulD be rUtb 
an ~fltlte which l1Jouln go to bt~ QE~ecuto~g, anll tbere. 
fOle it COUn] not be an ~(fate at [[UII; ann tbe trolOJll9~ 
his Affigns fi) CUJ , tbat be intenneD that it mfgbt, be af,. 
figltfD, the tol)tch an <!ftlate at [[1tH cannot; ann tbe 
~~al1tol not baning Hmittetl o! rcllrainen tbe ~erm) tbep 
ougbt to contlrue tbat tbe whole Term patre'O : anti Ba
ron Letchmere mucb infUle'O upon the ~are of Smith ann 
TOllchet, Hill. 22 & 23 Car. 2. in Scace. where bcfo~e 
Hale Chief Baron upon a fpecfal tItztOfct, tbe ([afe ttJa~ 
in an Ejectment, Daniel Blagrave reciting an Order of 
Chancery, OOtEti Dec. I). 12 Car. 2. ann an 31ntlenture 
of !)emtfe 23 November foHomittlJ, mane to btm IJP tbe 
Mayor and Burgeffes of Reading, of a ~anfionboure, 
~ea'Oo\rJ, anll otfJec l:2)arcelS of lLattn~, patticularl!' mett~ 
ttonctl tn tbe 19arfllJ of D. be grnnt~ tbe faiD ~at1[ion,. 
boufe, ~ea'Oom, attn otber tbe ILanns in tbe falta {)emife 
menttone'O, anti all bt,~ Qf{farr, ~etm, ann j\ntereff, in 
ann bp tbe fain ~n'Ocntute to bim grantctl, wbereag tn 
~rutb, tbere tuil~ no fuelJ ILeafe to bim bp ttJe ~apo~ 
anD 16utgctrt'£;, anti (0 no ~erm, <!Effate, o! 31ntetdf 
grantc'O to bim, for the Date was miPcaken ; pet infomucb 
that be {Jan a ~erm fo~ t@cat~ in tbe 113~cmttreg, tbo' not 
bp t{Je ®~ant rectteD, ann be grants the Manfion-houfe 
and Lands; it 11liH1 refolueta, tbat tbe Eftate and Interefi: 
in the Lands p31fed by the Grant of the Hou(e and Lands 
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themfelves; upon lUbfcfJ Baron Letchmere mucb relielJ, 
anb founlleb biS 1Kefolutfon; anll a~ to tbc ObjeCtions 
ma'be bp tbe Uno Powells, tbat an Habendum mtght ftu. 
·firate the llt>~emilTes, o~ ab!tllge tbe ~~emflreg; Treby 
Chief Jufiice .ogreeb it, wbere tbe Premiffes are general, 
tbere tbe Habendum mfgbt fruffrate it, a~ a freotfment 
(If lanll to J. S. Habendum to J. S. anb bh; J!)eitS, after 
tbe IDeatb of tbe jfeoffo~, tbfS is a 110ltl jf'eoffment; but 
if it tllaa to J. s. ann big IPcirs, Habendum to J. S. fo~ 
tiS lLife, tbere tb£ feoffment is goob upon (be l\t)~emures 
of tb£ iI)eelJ, anti tbc Habendum itj Uoitl ann repugnant; 
anb be agreen tbe (tafe of Hogg ann Crofs etten in 
Buckler'~ <!Cafe, 2 Rep. anti in otbct ')6ookS, to be 
JLaltJ; but tn tfJoCe QI:are6 tbe Premiffes were general: 
$Inti Treby Chief Ju£l:ice fallJ, tbe ILaw is not fo curious 
in tbe )Limitation ofa flCerm, as tt is of an <!faate of 
jfee:1imple, lUbtcb carries the lUhole 3[nberitance anb Qf~ 
nate of tb£ lLanll, tbe wbicb cannot be fupplietl bp an!, 
(tireumloeution, as appearg Litt. Sect. J. but as to a 
1tetm fo~ ~eat~, tue 3lntereft of it tuas not of anp JRe .. 
gattl in tbe !LaltJ antfentlp; fo tbat be tuollt1erelJ, tbnt 
tbere lUere anp ~erms at all, fOl tbfp were fubject to tOe 
Clt'onttol of tbe ~enant of the franktenement; anb tf 
be ban futferen a Recol1er!" it ball been l1elltopen bp it, 
anb the ~enant fo~ ~eartj could not faHify till the Statute, 
as appears bp I Inft. 42. but after the Statute, a f!tetmo~ 
fOl ~eat!f might fal6fy, ann finee tbat f!terms fo~ ~ears 
bal1e been mo~e frequent til (!lfe; but pet thep map be ar. 
fignetl bp a general QDlant of the lanll, witbout Bnp 
mo~t1~ of !Ltmitation at aU; anb tberefo~e he held, tbat 
Ill' a ®~ant of tbe Lann generally, without tbe ~tO~b.s', 
Executors, AdminHl:rators and Affigns, tbe lntetta ann 
<!Ellate ban patretl, as tueU as upon a IDel1ifc, as It fs 
fain in Dyer 307. I Roll, 37 I. Qnn Baron Letchmere faiD, 
tbat tbe l1erp i)Ufetence tll tbe 15oolts, upon wbir[) tbe 
<!tafe bere tuoulb turll, ltJas, ltJbere ~enont fo~ ~eara 
grants tb£ lann to anotb£r, bts Qf~ecuto19, anmiltifftac 
tOls, anti Qtugntj, from anb after tbe Death of tbe 
~~antol, tbere it befng all but one Sentence, tbe ®~ant f~ 
110t'b; but ltJbere it f~ grnnUn to on£, biS Qf~ecuto~~, Qn, 
mfnitlrato~a, ann QtrilJttS~ Habendum to him, biS ~rectl# 
tOl~, QllmfntanltOlS, anti Gmgn~) ftom ann after tbe 
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iDeatb of tbe ®lanto~; tbere tbe ~:ant being perrell 
ltJitbout tbe Habendum, an'll tbe ®ffice of tbe Habendum 
befng onl1' to limit anll afctttatn tf}e Qftlate, tf)e tubltb be# 
ina limiten befolc, tbe Habendum is unnecetfarp, ann fo it 
lball not tennet tbe PremHfes bolb, in lDbtcb tb£re lUaS t1 
perfelf Limitation of an (!ftlate tuitbout toe Habendum: 
.ann fo fo~ one R£afan o~ atber, tbe nt 3lungefj, feil. 
Trehy, Atkins, Nevil, Rookby, Letehmere ann Turton, 
agreen that tbe ~~ant wall goon upon the Premiil'es, anti 
a fuffictent amgnment to Mary, ,11litbout tbe Habendum, 
anb that the 3!url' babe founb tbat T. N. affignavit ta 
the iDefennant ; ann tbetefo~e that tbe 3!ulJgment tn R. B. 
ougbt to babe been giuen fo~ tbe iDefelltlant; ann babfn« 
been giben fo~ tbe ~laintitY, it tuas erroneous, ann ought 
to be rebetfen ; fJut the~ nin not feem to aUam, tbat if tbe 
iDeen ban been tmperfeff, till tbe Habendum, tbat it migbt 
operate bl' [[lap of e~ecuto~l' ®~ant after tbe Deatb of 
T. N. ann bill mife; tbougb JuOiee Rookby fain, that, 
tbfll was not repugnant to natural ReaCon, if tbe Rules 
of 'Law wouln warrant it; but Chief J u1l:ice Treby tos 
tallp rejeaen tbiS ,IDotion, ann fa ill, tbat an Qftlate fo~ 
~eatS, tbougb of manl' ~earfj, is of lefS' account tn 
lLaw, tban an (!Effate fo~ lLife; ann tberefol£ wben a 
SJan referues to btmfelf tbe Intere1l: of the Land for 
his Life, it fs in .taotfon of lLatu for the whole Inte .. 
refl: ; ann tbe lLatu ueber bas receU.len anl' fucb Grant of 
a 1!I:erm, tboulJb it bas permittetl iDebife~ of a (lCerm 
in rucb g@anner, as in Matthew Manning'a Cltafe, 8 Rep. 
an11 other ')5ookfj ; fo a~ to this Point, tbe Judges [tf 
tbe <!tare bal) rdten upon tbe Habendum] wouln babe af~ 
firmen tbe Jlubgment ; but tbe ~!al1t being perfect bp the 
Premiffes, it tua~ reuetfetJ. 
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The King and St. John's College; deroant. 

9· TH1sC!tarewftS$ arguebagafn tbis~erm bpThompfon 
eerjeant fo~ tbe IltttllJ, anti Northey fo~ tbe <!Col:: 

Irae ; nnll Thompfon infiffelJ tbat tbe [[1rtt maJ} goon, 
anti no fufficfent Qtaufe fiJeWn in tbe Return to ttcufe 
tfJeir not obepfng it ; ann 69 to tOe imltit, tbiS lUas tbe 
lIeual [map fo~ tbis <[outt [to wbom it beIongeb to fee 
tbe law put tn QE~ecuttol1] to put tbe laID in (ftecutfon, 
anb gabe CetJeral 3Jnnllnce~ of Mandamus's to <!Coutt~ 
anb SDfficers, commantlit1g tbem to tlO tbeit Dutp; anD 
tbi5 [Ulttt iU ltO mo~e, fo~ tbe /eUows being bep~ibeb 
by the ACt of Parliament, tbiS [[{rit ig not to remolle 
tbem ftom tbeit jFrllnktenement, ag mlla objeaen, fo~ tbep 
turrr temoUelJ from it befo?e bp tbe act of @arlfament; 
but to rommanb tbe Mafter t[Jot be remolle tbem [wbo 
ate tcmoUen from tbeft §eliotnlbipo bp tbe act] from tbe 
@)ocietp, as }\Derfons tnbo moulD not fubmit to tbe ®o:: 
l.letnment, ann gibe tbat @;att~faftioJ1 of tbeir JteneIft~ 
to tbe ®OUernment, a~ i~ rCqult£'O, anO tberefo~e not fit 
fo~ fuc:b a €roctetp, tbe tui)tcJ tbep woultl pOifolt lnitb fuc~ 
19~inctpl{'~ ; anti au to tubat tuaa faitl on tbe otber @ilJ£, 
tbat tbe ~afier mig-ot not kno'lU, if tbep baUt taken tbe 
IDatbs 01 no ; be faitl, tbat tue get ban requtren it to be 
none befo~e bim in tue f1Jall of tbe <!College, ann tberefo~e 
be fiJall be intrntJen to be conufant of it, &c. 

Northey econtra: gun IJc CuiD, to at be tua~ not (ltoun: 
rei fo~ tbe jfellomg, ncitoct woulll be atlJue in ~ainte:; 
nonce of tbett SDbftinocp, be tuaa onIp ta e~cuCe Dl. 
Gower, llnl1 to fiJctu, that 09 tbil1 [~rit is frameD, be 
couln not gibe £iDbcnfence to it, Bnb tbe [[(ttt i~ of a 
new Jlmpletnon, ann no lJ.D~ccen£l1t can be p~otUlceD of anp 
rucb mttt; ann tlJe Il\ing'S Cll:ounCe( babe fiJ£l11n, tuat 
tbep ntiltUft tbe mtit, fOl tbcp babe batfetl it ftom tbe 
Htft §olm, fOl tl)e Alias anns, vel caufam nobis fignifices; 
but be obJecteD, Firft, ([0 tOe mrit, tuat it hI not a p~Oe 
pet JRemi?tlp. Secondly, arbat tOe Return f~ a fumCfent 
Q!:.rcuCe! Q£$ to tbe mrlt, be faiD, it baD commannen 
In. Gower to no mOle, tOan be is commantletl bp tbe 
JLatu, tbe lUbfcb f~ bepolln tOe ll30UJer of tbf~ <ZtOUtt to '00. 

2 Secondly, 



Tenn. Trin. 6 Will. & 1tlar. R. B. 5..ij 

Secondly, Qr[)lS COllltnonbg il wan to be put out of ~or~ 
remon tp a ([[{rit, to tubiClJ be ts not mane n )partp, but 
bp a 19~oceentlllJ bet\tletn otbrt Jj!)artifG; anll in tf)f~ 
~oil1t· it barieg from otber Mandamus's, tlJc tnl)lcb are 
llireilell to tbe )Pilttp, rubo fJag none tbe [[{ront\" (ulJrrrUen 
in tbe mrit, ann fo lJa~ a (tonufallc£ of tue Sjll1atter, . 
anll nUlp fiJein l)i,9' Bearon o~ <!E~(lire ; but bere tl)e jfef~ 
fotu~ fiJaU be put out of their jfeUowll)tpll, without an 
®ppo~tunttp to come ann Defenn ttemfeiue£$, tbe tu(jic{J 
was ueber fecn, ann it i9 agafntl natural 31ufttce; fo~ it 
map be, that tbep baDe taken tbe IDaths in tbe Seffions, 
o~ in fome other IIt>Iace, tban in tOe I!>all of the @ottetp ~ 
anD pet tbel' ll)an be nep~iueD; if tbill [[lrit be Obepen, anti 
roall 110t babe anp arime befo~e to (bew tt, O? an!, RemeD!, 
after bp ([~Iap of appeal. ann as to tbe <!l:afe!S of Man· 
damus's to temobe toe Lol1ards, &c. tbcte tua~ an ~llqUir!, 
Ill' a lurp o~llereo in tbe [([{rit, fa tbat tbe Cbancellor 
ban ~eant1 to be info~m£O, Ryley pI. parI. 60 I. anll fo in 
tbe [~ttt de Leproro amovendo, tbe law take!S ([ar£'; 
tbat toe Jj:lnttp be not nep~(b£n of bt~ Libert!', Witbout a 
lrrral Jinqutrp 5 ann tberefo~e tbe [[left in N. B. 254. en: 
jOfn~, tbat tbe }»ortl' be bfrl11en bp bin .mleig[JbOur~, Wbo 
are in'Differcnt; anll if upon tbe (IlfClD be be founn Le-
prous, tben be fn to be amob£'o, &c. ann as to tbe ~afe 
of a Mandamus to rcrnobe a Nufance, be fain, tbat anl' 
~an mfgbt remobe a Nufance tuitbout a Mandamus, but 
tbi9 i~ at bi!S J1!)ctil; ann a11 to tbe ([are~ etten in 3 Inft. 
2c5. wbere Ed. 3. caufen tbe Whores to be rcUtobeb, &c. 
tbiS was; wbcn it appearell bp a IClJal ~unin)ment fOl a 
noto~tous Q1:rtme; ann n~ to tbe Q1:afe of Jacob Hall, &c. 
tbbl was upon a W>~erentm£nt bp tbe liUtp; ann tbougb 
n Q1:afe was eUen ill' Noy out of an olD 1Jieco~n, wbere a 
Bow1ing Alley tuas rupp~effen bp tbe ming'a mtit, be fatD; 
that all the old Writs of Mr. Attorney Noy, tuouln nof 
tolb at tbt~ IDflp; fo} [ncb [[lrfta ate agatnft Magna 
Charta anO tbe ([OUtre of ttJC ([ommon llatn, ann tJiberfe 
9ih; of lEhuftament, tubtcb baue P~Obitl£l1~ . tbat a ~an 
llJall not be ouffen of bts jftantbtfea ann !Liberties, but 
upon lnnittmcnt, Ol a legal [flett, to (nbicb Oe micrbt 
baue brs i:>efcnce, of tuIJicb tbe /ellows nre nrp~iuco b!, 
tbig 1l!'~oceenfn3'; nnll tl)erefo~e tlJe [[lrit fs untuartanta-· 
ble, ann of n tH1t1!Jnoll~ Qtonfequ£tlce; but if it be croon, 
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1?ct tbe iR£tUtn contain%) fufficicnt ~,atter to.etcufe ID~. 
Gower fo~ not obrpfnn- of it, fo~ non confiat to ID~. Gower, 
lbat tbe JreHoU19 baue not token tbe i'atbg, fOl tue Sta
tute of Eliz. boc~ not tt:quire Oll!, goiltb to be tatten bp 
11 .fellow; (0 iHl to tbf~ ®atb, tue ®OtlCrnolS in· tue 
Qtollcne, babe not an sautuo~itp to allminiffer it, ann tbc!, 
ate requlren to take tue i'atb\j appointen bp tue Statute 
of I Will. & Mar. b£fo~e rucb ~errOllB, where tucp ollnbt 
to tuke tbe otuer ®atb~; anD withollt iluefiton, tbel' 
mfgbt babe taken tue ®atb appofnteb bp tbe Statute of 
Eliz. in tue Seffions, o~ alibi extra tue ca:olfege; anb tf 
tuel' ougut to babe taken tbem tn tOe ([ollege, Bnb babe 
taken them alibi bp ~illake, it wOlllb be an, barb €'on~ 
firuffion to abjutlge tbem ipfo faCto bCPlibCD, mbo baDe 
complien witb tbe iDeugn of tbe law, ann onlp mfflook a 
~ircumfialtce ; ann tbfB moulD Difplace tbe mucb greater 
~att of tbe jfellotu~ in botb tbe mniberutfes ; alro tbb.t 
h.l a ~atter P!oper fo~ a mmto~ ; anD if tbe Mandamus 
{Jab been tJircffeb to bim, be mtght babe fummonell tbe 
ilarties, ann (auren an £ll)belJience to be mane to· tbe 
u[lrit, O! babe beacb tbeir JRenfong econtra, anb tbe SeI= 
lowg wouln babe bab a atfme to be bearD, ann tbe mill= 
to~ woulD babe been a mo~e tnopcc @etfon tban iD1 • 

. Gower ; fo~ if tbe jfeUow~ ate nep~ibeb bp the Qli, tbflf 
ts a ~aatng anti ~tfapplping of tbe QJ:harft!' of tbe 
.frounber, anb the Vifitor migbt compel tbem to amobe 
tbofe, lnbo babe not a ~itle to tbiS <!tbOtft!', anD to eleif 
otbers, ; but ID!. Gower cannot no it; fo~ be is tetlrafnelJ 
Ill' tbe Statutes of the College, anD tbe ([ollfent of [0 ma= 
up jfeUo\11S is necelfacp to the Qmotion of a jfeUolll bp 
lJim, fo tbat be i~ commanDeb to no a fll:bit1!J nllt in biS 
~otuer to etecute; anll be bas fiJcmn in biS 1/leturrt 
tbat tbere i~ a mffitol, anb tbig being a ~attet within 
tJi~ W'otner, be bab been tbe Plopcr @erfOll; anD tberefo~e 
tbe. [[ttit ig witbout W'lecetJent, it being to amotJe a 
U'erfoll, witbout making btm a @attp to tbe mrtt, o~ 
gibing bim ~ime to make all anrtner, o~ to be bearb; 
ann it being final upon bim, if be be remobelJ, anti 
tbere being a mo~e Ploper JRemebl', anb a mo~e Pl0' 
prt l~ftroll, be Plapen tbflt tbe (Utft migbt be 
qUflfi)£tr. . 
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The Court fecmetl to agree tbat tbt jfelIOU1!3 ougbt 
to boue been 1~f1rtieS, anll for this Caufe only tOe!, 
lnoulD not tJtl1nt a peremptory Mandamus; but a~ to 
tbe otber IDbjettfong, thep feemet1 to tbink tbat tOe [[1 tit 
tuaa p~opet enough, fa~ it fa the IDutp of the Cour't 
Qf King's Bench, to fee that the lLntn be etecutcb, anb 
tbis i~ tl)e p~opet [[left; tbe!, fain, t{Jat tbe lltil1g's; 
(ltounf£l, mi!lbt {JaUe founn another mnp; but'tbep nib 
not incline to grant II peremptory Mandamus, but ratbet 
econtra. 

Baker and Duncolnb. 

10. I N Debt upon a penal Statute qui tam, &c. again! 
an atto~ne!, in C. B. tbe Queftion tna~, if be 

t1.Jall babe biS 19~ibUege o~ no, anb tulen upon Demur.: 
ret that be aJall babe bbl ~~ibilege in a Debt qui tam, 
&c. becaufe it i£f onl!, the @utt of tbe ~art!', tbougb in 
an Information be llJaU not babe bia l\3~fbUege'; anll it 
tna~ fain to be tbe @)uft of the @srt!' !Firft, '15ecaufe 
be map be nonrult, tbe tubfcb be cannot be in all Infor
mation. Secondly., J!)e msp p~ap i1 Tales, lUitbout tbe 
marrant of tbe Attorney General. Thirdly, ftbi~ llJall 
not be· betetminclI bp tbe Demire of tbe Ilting, Cr. Car. 
10. Farington's <!Cafe, tbete abJubgen to be metel!' t~e 
eutt of tbe ~attp+ 

Wilfon and Law; deq;ant f5 puis., 

II. T HIS <ZtaCi; fDa£f after acguell 11p Cooper fo~ tbe 
)plaintiff, anll be enneabouten to ftnftnet tb-e 

C!E~ceptfons, anll tbe Court OUft:tulen tbem all but tbat 
of attachiari feci; anb a~ to itS being afDen bp tbe ap~ 
pearallcc, to tbi~ it tuaa anftneretJ, tbat if tbe appellee 
bob appeareD, ann pleabell tuitbout taking anuantage of 
it, tbat tbfn tiJe appearance ban atnell it ; but be balling 
tJemutren to the [[{tit ann Return, ann inullen upon 
tbe 1nrufficienc!' of it, it tuoulD be ulltcafonable, tbat 
tuben a 9J3an 16 compelleD to appear upon a [[ltit "u'Oul!' 
returneb, ann be infilla ann takes aOllantage of ft, tOat 
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(ucb fnboluntarp appeorance fiJall 'Oep~ibc bim of anl' an~ 
tmntallc, \Ubtcb f)e migbt tnke to tbe [[ltit o~ Return of it; 
but it \Ui1£i alJmittel1, tlJQt if be ban not taken aDlntntage of 
it, but ba'll plratleD ober, anD baD omtttrn it, tbat then 
tbe lappcarance ban cut£n tlJiS jfauft tn tbe Return! an ' 
QE,tception tua~ al(o taken to tbe ]ointJ£r in iDemurrer, 
tubfcb tua~ to tbe [rurit, to tbe lReturn, anO tbe <!tount, 
iln'll (0 an cntire DemurrEr; ann tbe IDIatnttff tub ell fJC 
comes to jotn tn DemurrEr, (aps, quoad breve & narr. 
prredifr. &c. ann aftcr p~oceen~ ann faps. quia placitum 
pr~dia:. &c. fo tbat tbis fs a Dffconttnuilltce; fo~ be bas 
fatb notbing as to tbe )Return, ann placitum 'Oocs not 
fnclulle a Demurrer; fo be bas pleanen onl!, to EDart; 
iln'll 110 Demurrer beillg' joinen as to tbe IReubuc, tbere 
fs a Dtfcontinuonce; non allocatur; fo~ it tuas ruled, 
that a Demurrer efr placitum, as appeat~ in tbe 101m 
of joining fn Demurrer, tuben tbere t~ a Demurrer to 
tbc Declaration; anb a~ to Attachiari feci, tbf~ is tan;: 
tamount to Attachiavi, it being in a ([afe tuftl)in tbe 
County, ann ll~t tnitbfn a Liberty; fo~ tuben it is lt1itb
ill a Ltbert";, tbe )Return is altnaps Mandavi BaJIivo, &c. 
anll there the lRtturn fiJe\lls, tbat anotber bas bone it, 
tuha flJall be pUlliflJell fo~ bis ~iarearance, ann not tbe 
efJerttf; but brre tbe eberitT is refponfible, anb tbil; i~ 
fits Qct, tbo' bone bp anotber; but Curia advifare vult; 
Wis. 
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Cheefeborough and Linton. 

I. T R 0 V E R mnfS b~OtlBbt bp iln anmfniffratal, 
ann upon Not guilty pleaDett, a ~etntct mas 

, fal tbe li3fainttff; anti it \Dag motlcil in ar~ 
ten of 1uOgment, becaure lLetters of anmi. 

uftlratfOlt were not fiJewn to be grallten bp tbe i':Df. 
natp Ol bi~ ~mclal, o! otber 1gereon batling gutbo~itp 
from bim, but onl!, per A. B. DoCtorem per Epifcopum 
Cicefrrenfem Jegitime confritutum, i. e. tbe 15itlJop ban 
maDe bim a Doctor.. but fJ£ noes not fap, tbat be lnafJ 
i>fficfal, o~ OIlP other £iDfficfr of tbe 15Hbop, ill' Archdea
con, &c. non a I1ocatur, fo~ tbougb be ban not HJctnll 
anp ~Dmintffratiolt at aU; pet it t~ goon aftet a [let~ 
lltct, as it tg tUleO, Stile 262. anti it lnaS atlJuDgcQ fa: 
tbc ~lafl1ttff. 

Wilfon and Laws; de~ant. 

2. T HIS 1l!:erm tbe Court gabe 3lu'bgment upon tbe 
Demurrer ;oinen in 'tbe gppeal, b~ougbt b~ 

Wil fon agafnff La ws, upon wbicb tbe QCafe was., tOe 
AppelIant (Ounten as 'l6~otber anti !pete of Edward Wil
fon, againtl tbe Defennant, fo~ tbe ~uttlet of bts 16lo .. 
ther, ilntl faitl, tbat be killen btm apud Paroch. Sti. Egidii 
in Campis~ &c. Cucb a iDa!'., &c. circa horam primam 
pon meridiem ejufdem diei, anti tl)ctDa the ~anner of tbe 
greurner, dans ei mortalem plagam fuper anteriorem par. 

tem 
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tern ventris circa pectus in medio corpore, &c. anb a 
~[1rit \11a~ atnattlen to tbe ~bettff, quod attachias prxdict' 
Johan. per corpus [uum, ita quod corpus ejus habeas co
ram nobis ubicuoque fuerimus in AngIia, &c. at tbe Dal' 
of tbc Beturn, tbe @beriff teturll~ quod attachiari feci 
pr~fat. Johannem virtute brevis· mihi direct' cojus Cor
pus paratum habeo ubicunque .. &c. prout mihi interius 
prxcipitur; ann after upon tbiS Returll, tbe Gppellee is 
b~oll~bt tnto flCourt, attn tbe GppeUant counts agatnff 
bfm, &c. upon tnbicb tbe appellee, a~ to tbc [[lrit ann 
Return nemurs;, ann p~aps, tbat tbep fiJouIn be a" 
botell; ann as; to tbe QCount be fap~~ tbat it lUas affo 
infufflcient, anll nemut~ to it, tbe ttlbicb is ettber tn 
13ar o~ £lbatemetlt; tbe Gppellant, a~ to tue mett anll 
)l\ettlrn replie~, ann rap~, tbat tbcp ougbt Itot to be a. 
baten, & quoad p]acitum pra:diCt. quoad narr. pra:diCt. 
be maintains it to be fumctel1t, ann fa febers; in bho; Be .. 
plication, a~ tbe ~ppcllee ball bone ill bi~ lit>lea ; ann up" 
on tbiS a Dcmurrer t~ jofnell. SInll bfberfe QE~ceptfon~ 
lUere meben at tbe "J6ar, fome to tbe meit anb Beturn, 
an'll fome to tbe QCount, anll fame to tbe 3/ofnller in De: 
mutter; a~ to tbe [[ltft ann Beturn it tnaS) objeded, 
tbat it is not putfuant to tbe mrit, tnbicb i~ Attachias) 
ann tbe, !Return to it ia Attachiari feci, tbe 1llbfcb is:5 not 
putfuant, fo~ tbe @>beriff ougbt to return, tbat be ban 
obepCl1 tbe Writ, nnll not to fap, tbat be ball caufeb ano:c 
tber to bO'it; alro be migbt caufe bim to fJe attacbelJ, 
anb vet not tn <!];~ecution of tbe mrlt, as; if be ban 
Cottreb bfm to be arrdfen bp It!)arol; tbiS) bab not been in 
(lftecutioll of tbe mtit, [etcept it \l)a~ in bts; omn ~~e= 
fence] aull in fucb (!tafc, if be ball returneD, attachiari 
feci, tbt~ ball been falfe; non allocatur; per Holt Chief 
Jufrice, anll G. Eyres, ann S. Eyres jufiices, abfente Gre
gory Junice, fo~ attachiari feci, anll attachiavi, are aU 
one; anll per Holt Chief Jufiice, \nben be fops;, tbat tbts 
ltlaS), virtute brevis mihi direct. it fiJall be taken to be 
fucb all attacbment a~ \nag tn <!C~ecutfon of tbe mrft; 
anti tbougb tbe lI3~ecebent~ ate Attachiavi, ann liD~rce" 
tlcnts:5 ate mucb to be rrgatbel1, If tbc!' (Joue not been 
qurltionen, (a~ S. Eyres Jufiice falD) pet tbe fame ~bil1lJ 
map be e~p~etfen feueral [[{apg, ann attachiavi ann atta .. 
chiari feci, i~ all one; anll per G. Eyres Juftice, tbe @be .. 
tiff tfij not obligel1 to &recute all ~locer~ bfmreIf, & qui 
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per alterum facit per feipfum facit ; ann per Holt Chief 
Jufrice, Jevari facias, ann quod teves, fS aU aile, ann fa 
it t5J in tbtSj (!tare; ann a11 to Ubicunque tbel' tuere all of 
an IDpinion, tuat tbia tlin not obaH, tbe lReturn; fo~ it 
1~ but @>urpluftlge tubicb mfU not aboin a [[tret in tbe 
<[afe of an appeal, as tuas fuled, bettueen Bennet anD 
Prenon, tubete tbe [[torOfl of tbe Return mere, hie tunc 
corpus parat. habeo, &e. tunc wag ruleD to be @lurp!u~ 
fage, but tbe Writ mas not abaten fo~ it; ann Holt Chief 
J ufiice fain, tbat tbOU1Jb it mtgbt babe been bettcr omittcD 
tban (nfettcn, pet it fa purruant to tOe mo~na of tbe 
qromman'O of tbe [[{tit; all'll it being ubicunque prout 
mihi interius prc£cipitur, it ia tuell enougb; a~ in a Scire 
facias, tbe 0bertff if$ commantlen to watn A. B. ann be 
returna quod fcire feci A. B. tuitbout faping prc£fat. A. B. 
Co it migbt be anotbet; pet it being prout mibi interius 
prxcipirur, it ia tuell enotlgb, I H. 6. 6. anb a~ to tbe 
(If,tceptiolUl to tbe (!tount, tbe!, tuere obet=tulen una voce; 
fo~ firft, a5J to tbe <lf~ception, tbat cirea horam primam 
pofi meridiem, is {nccttain, fo~ it baa ol1lp Relation to 
imotbet lPour, but it fa not tbe allcgation of a p~c'ife 
!pour, as ougbt to be bl' tbe Statute of Glocefier; i.t tuas 
Dnfmct£b, tbat tbe 9ppellant ball alletJgen it mitb QI:ets 
taint!' enough, balf an IPour aftet ~melbe, till balf art 
!POUt aftcr £Dne, IS circa horam primarn, ann an !pout 
tn ~omputatiOl1 of 'at:ime; ann tbe @attp fs obfflJclJ to 
allclJge the Hour, but not tbe Minute, o~ Quarter of the 
Hour, in ltlbicb tbe ~utnet tuaa none; nnu circa horam 
if$ beltJ rertafn cnougb, 2 Inn. 3 I 8. I BuUt. 82, 83- gnn 
as to the Q];rception, tbnt tbe Defctfptton of tbe mlounn 
fa inC£rtatnlp allengen; it tuaa fain bl' tbe Qtourt, tbat Cu
per fuperiorem partern ventris circa peOus in medio cor
pore t!J as certain, as anp ~bft1g can mell be befcrtben ; 
fo~ Corpus fa tfJe ~tunk of 11 Wan, anD circiter pectus in 
medio corpore, in an ftact [)efcription; ann tbrrefo~e not 
like to Young'a <ZJ:afe, 4 Rep. but it is af$ certain 00 IlEft) 
to be: ann O!J to the eftCeptioll, tbat it tr; 110t allEtlgcb, 
tlJot be !luue bim anp mOltal ~ttoke, flut otll~ bp tbe 
M{o~tJ Dans, tbc tubfcb ougbt to be dedit; non allocatur; 
f(l~ per Holt Chief Junice, Dans fa mOle pofitiUe, tban 
Dedit, anti be ctten manp JP~£cenent~ to tbi~ ~urpore ; 
ilntJ a~ to tbe (lfrcrption tIJat the d!ctlue is ftom the Pa
rinl of St. GiIes'~, tubere bp tlJe Statute of Glocefier, it 
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ougbt to be from a Vill; he faid, Wbere a Parifh t~ t1f~ 
Ietlget1 generally, tbia tlJoU be inteubetJ to be a Vi]J~ £H1t1 
to be tlJe fame l11itb tbe Viii, ann not to (ofltMn mo~e 
VilJs, r~eept it be fpectaUp allellg£ll, [2 Ina. 669] ani) 
tIJet£fo~e in tbi~ (!tare, if ~t+ Giles's Parifh bun (omMns:lJ 
manp VilIs, ann be ball' p!ealHn tbis tn abatement, it bun 
been goon, if it ban been true; but if be motll'll [Jobe 
bon anbantage of it, it oUIJIJt to be tp 11'Iea tn ~bat£:; 
luent ; aub if tbe 11. aw fiJouln be otbermife, tbcp wouln 
obettb~oU1 monp 3lI1bfcttnent~) fo~ tbi~ <!Eruption fJolnz 
in tbe <[afe Of an ]nt'littment, a~ tuell aa tn tbe <[afe of 
Utt Qippeol; fo~ tbc Jln'bictnlfl1tf,; fo~ 1:5urgfatp, &c. at tbe 
Old Bailey ate, tbat be at toe Parilli of St. Giles's, &c. 
ann tbat it ViII anti it Pariili if,; aU one, ann tbar it fa fufs 
ficient to aHebge a Parifb, tubere a ViJI ia trquiteb, ap$ 
peatS 11p nU.lcrfe <!tarea, upon another Aa of Parliament, 
feB. tbe Statute of Additions, tnbtcb requites tbat tbe ViII 
be namen ; pct it being alfengell, tbat be tuas of rutb n 
ParHh, fuffice~ ; ann fo~ tbta ~urpofe tbe long Quinto of 
Ed. 4. J 4 T. ann biberfe otber 'J5ooka mete ettell per Holt, 
ann 2 InU. 669, ann tbetefo~e tbe QUlenging it at a ParHh, 
fumees, fO~ tbe ParHh of St. Giles's i9 a Vil1: ann a~ to 
tbe 3loinner itl Demurrer, the appellant bas in tbt~ fol" 
lotnen tbe appellee, fo~ be in bis }~lea bas febereb, ann 1)e" 
murren to tbe mrit ann iReturn, ann tbis i~ in abatf~ 
ment, anll to tbe Ql:ount, ann tbts is fitber in 15ar, o~ 
in abatement; ann mben be faps, placitum prxdkt. tbls 
is a Genus, tnbicb containa a 191£a, JRepHcatiolt, &C. O! 
a Demurrer; ann biberfe 1300ka were etten, wbere a De
murrer t~ colletl Placitum; ann Holt Chief Jurtice farn, 
tbougb tbe ILaw is nice in <!E~ceptio"g to appeaf9, (Je~ 
taufe tbe ILife of a ~an is entJangereb, pet two Statutes 
babe been mane in jfauour of appealS, feil. tbe Statute 
of Glocefier, cap. 9' ann 3 Hen. 7· nnn it being a le~DI 
euit, it ougi)t to be allo\l)en tn a reafonable ~anl1er ; ann 
G. Eyres Juft. faib, tbat if tbe [ij1rit ann lReturn bail been 
ill, tbat tbe appearance ban ailleb tt, if tbe leat't!' ap~ 
pears attn pleatJf,;; but if be appearg anll takeg ~tception 
fOl n Defect in tbe [[lrtt ann JReturlt, rueb Defect i.e not 
att1en bp appearance; but if be pleaD£' ober, l]c maibes 
tbe anUantage of [(acb Qftcepttoll; anO be tun~ ruled to 
p~oceen to '\[riaf, &c. 
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A-- Curry and Steven[on. 

3· C-0 UN T as anmfnUlrato~ fo~ g@oncp, tecefbetl to 
tOe dUe of 15aron ann Ierne, aa anminillratrlt 

of A. B. &c. tOe Defennant plean~, Non affumpfit in
fra rex annas; the telaintiff repHes, anb tlJCWil that 
A. B. 'Oie'D rucb a t@eat anlJ iDa!" anb toat' tOe [)efens 

llant tecetbc'D the ~OItl'P immentatel!' after big iDeatf), 
\.llbieb was mo~e than fi~ t@eat9 patreD ; _ tut tont !aom t~ 
ufffration ma~ committeD fueb a }peat anD fDa!" tuorch 
maS infra fex annos; upon \llf]lCO t!Je DefenDant lJe# 
murren, becaufe n Departure; tlJe Court fcrmeO to tn .. 
cfinc, that tt not betnlJ fit ~earg after toe anmfuiffra .. 
tion, tooulJb the ~oner wag rcceiben bcfo~e, pet it 
lUoulO be 110 1501: wftbin tI)e Statute, nCColotng to toe 
lReafolt of Saffio"g ~are; but Holt Chief ju!1ice e~ .. 
repten to tbe Declaratton, bectlufe it- iG [nin receibell to 
toe dUe of 13arol1 an 0 jfeme, "motte tf]e jfcme wall an .. 
mtniftratrit; alCo he faid, tbat be ollO'I)t to tJcclare In 
J)i~ OIDn IRt~l]t, ann not lHl aomi"illtato~; fOl if (Je Ol~ 
netg a ~an to tHcibe ~Ott£P fo~ bim, tItlO be 'Doe£) it, 
tbiil ig a W>apment to (]iG (nre, anD not as:; aOminfllra .. 
to~ ; finO tbe fame ILntu tt tuill be., if be after agree to 
n ~a!,m£nt maoe lDitf]out biG flD~ner, ann tf)e 131ittging 
of tbe action ill an agreement; anti toetefOle be Oloer. 
en tb£m to r(ltt~f1? bim witb IF>~ec£lJents; & advi
fare vult. 

Sir Wilfred Law[on and Story. 

4· IN an gctton upon tbe <[are upon a lRefcou~ UPOil 
tbe new @)tatute of Dtllrelfea; the Quefrion wag 

after a (!J,£rlltct anD 31ungmcnt fOl tiJe IF>lamttff, if tbe 
QI:ollJ,1 llJall be treble, tbe mOln~ being, treble Damages 
and Coils, an'D ruten -\nitfJout Difficult!', tbat tb£!, llJnU., 
acco~bing to tbe mule in Pinfold'sqJ:afe, 10 Rep. Da~ 
mages in fllef) (!taCe betng giben bp tfJ£ <[ommon lLatu ; 
an'D it tuas tulell tf)at Ca(ls de incremento lball be treble alro ; 
ann fa upan Debate it tua~ tulen in. C. B. in tbe <!Cafe of 
$andys anti Child, affinneb {Jete in a [[{tit of ~trO~; 
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ann tbo' tbe €are of Rolfs, cons, 517. be t~at tbe otbce 
is the mo~e rute ma~; pet per Holt Chief Junice, <!tollS 
de incremento ate afro bOUble, &c. fn aU (lCarf~ of £!Df· 
ficet~, &c. 

Waltham and Sparkes. 

5· DEB T upon an !>blfgatfolY, \li1tfy ~anDftfon to 
rabe tbe ~arttb of Shalford barntlefa from John 

Godioo, bi~ [mife ann <ltbtlnleh ; tbt i)efennfttlt PfeitnS 
Non fuit damnificat'; tbe @Iatntitr repHef$ anti llj'f\l)S, 
tIJot Jofeph tbe @)on of John, bom at toe ~tme of tbe 
IDbIigatioll mane, biG [[life ann ~fJilb~ell mete a <!tbat6'£ 
to tbe ~rttb, fo~ Jofeph waG tmpotrnt ; anti b!, tbe £il)l~ 
ner of t,tO 1!ufftceg of toe j§)cace, tbe t'aritlJ tuaa o~i:Jeren 
to allow 2 s. per Week to Jofeph, fo~ tue ~afntetlallce 
of bim anlJ [)ta jf!lmil~, of tu{}icf) 8 d. lUaa fOl t(Je ~ail1c 
tcnatlce of Jofeph ; toe [)efentlanta repl!" tbat tue ([bile 
n~el1 of Jofeph wete bom after tbe IDbHgation mane, aITD 
tbat Jofcph lUa!; able to maintain tbem bimfelf. &c. anti 
traU'€tr£~ abfque hoc, tlJBt 8 d. lUnG appHetJ fo~ t(Je ~ain. 
unance of Jofeph; upon \1.ltJh~[J tbe billainttff tJtmurretJ, 
attn QEtceptton tftiken tbot tbe atrauerfe tuaG til; Firfr, be .. 
(SUre tf}(ltlGb 8 d. 1.na{j not appUell to tbe ~afntenance of 
Jofeph ; pet if bia [[life Rnb Qtbillllfn wete cbatgtable, 
tbtp ate tuU~ilt tbc litlUnt of tbe ~ontJit{oll; fo~ be b!, 
tbt laltJ of fJatute' iU bounll to p~obtbe fo~ biG aUfe ann 
<lI:biltJ~e", anb the Grandchildren ate comp~irftl witbfn 
tUe tmlo~n Children; ann tbetefo~e tbe Statute of g2 H. 
8. tubfcb fnabI-es a grp,au to tJ£bt(e Uua patt~, fOl tDe 
J1!)~eretntent of IJiS [[life anD <!tbflblen tuaa ciretl; antJ it 
tuafj faib tbat ®lanbcbiltJ~etl ate witbin tbe 31ntel1t of that 
@>tatute, a1111 a ~al1 mfgbt tJebife two ~attg to biS 
Qi5~811'Ocbflb~fl1, ann tbr, afro are tuitbtn tbc Statute of 
4~ Eliz. for Provifion for the Poor; anD man!, ([ares 
tuert dUb out of D!l<1ton, &c. affo it tuas fBiZ" tbat f(}t 
€tatltrft oug~t to be~ tfJat: tbe 8 d. o~ an!, ~tttt of ft, 
lUllS; nut appUtll to * ~ninttnal1,e of J afeph; fo~ if 
but 2 d. if patti fo~ bl£f ~aimmance, t~fS ts a CS;batg~ 
to t(Je ~atiftJ; atl'b bt ,ttll!l Yelv. 22~. to ltltliC,b it Was 
aurtnett!) bp Shore, t~at ~' tbe ]nttnt of tbe ctontri~fon, 
tbe Children 0' Jobn on., w"e 1»ttOin tOe 9lt1UntOf tb£ 
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¢OnlJUfont £tIlt) l1ot· their Children, Dl1b fa to fbI tentb 
~tnctatt(Jh ~ fll~ tbe (On'Ottfon tS$ tbt U{lllO~ of we IDlr: 
Itgec, anti aJall be talum firfctlp agatnft bim, ann tbe £iDb .. 
IilJo~ mtlJbt fee, tbat Jobn wag tn a [ma!, to maintain 
big [tUfe anb QI:btltl~et1, anb tberefo~e milJbt tbe mo~e wil. 
lingl!, unntttalte fo~ tbem; but be cOUln not knotu lnDat 
4D~anncbUn!en be tlJall baUe, anti tnbat QCourfrS$ tbc!' tuouln 
plltfUe ; at1b be (ain tbe <!ConDition £ttenDen onlp to tbe 
€btln~en of John t(Jen bo~n, ann tbat t(Je '(!CraUerfe ig 
lUell enou~~ ; fe~ tbe ~bltlJatiott f~ bloke, ff but a iSrltl1!' 
be pan) to Jofeph, aG tuell, a6 if all [Jd'O been paft); but 
Oe CafD, tbat tbt RepltcatiOll is ill, ant) noubl€, fo~ tbep 
ftltn, tbat Jo:eph an'll bi~ jfamilp became cbargcnbfe, ann 
tbat .2 s. \na~ of Oct ell fOl ti].e ~t1tntenan£e of bfm nun 
biS jf.lmilp, of Ulbtcl) 8 d. tuaa para to Jofeph, ann fo 
tbrp IJaue aHeblJrn uno ~btn!Ju, anti not reliEtI upon eie 
tbet of tf)cm; tbe Court foiD, tOat UJe ')5~eacb in tuell 
ettougb nfilanen, itt fop!tt[J, tI)llt 2 s. tna~ o~nt't£n fo~ tOe 
fi}9aintcnallce of Jo~eph ilUO f)ia jftlntil!" anti tbe aHeng:l 
tug of toe 8 d. to be f(i~ t[Je ~a{nte"allce of Joferh, 
lUas not n~ce1farp, an'll fo ti)CP baue traurtfrtJ a ~bfn~ 
not mtltertallp aUcDgrn; anti it milJlJt be, tl)if$ tua~ fntD 
€Ie indl1{hia to n~atl1 U)em out of tIJe [[lap: ann as to 
tbe 3lnttnt of tue tonllttton, Holt Chief J uftke faitt, tI)Dt 
thiS oUl1{Jt not to be unnerfioo'O, ultra John, f)i£) Wife 
ann Children, ann OUlJht not to be e~tet1tJ.CtJ to Grand ... 
children; but he faid, tbe ~fJnl1~rn of John, not tOrn 
bom. Iball be t1.lttbtl1 tbe Qtontlttion; fo~ tbe 3lntent tutU; 
to fe-cure the l!P&ltttlJ from an!, iDamalJe, bl' IRcafon of ttc 
t!tettlcment of John; but tlJe granD i)oubt mag, tf the 
QCbUn~n Of Jofeph, During the lLife of Jofeph, fiJouln 
not be mitbfn the QJ:ontlttion, tf)£P being bp tfJe lLatu of 
JFlatute to be fuffafnell bp Jofeph, anti the QJ:aufe of Jo
feph'S befng " ([barge to the ~arilb; ann tberefo~e ntt" 
ttl1lJ tbe life of Jofeph, tue 19arifiJ ougbt to p~ouibe fo~ 
ttJem, atJ turll as fOJ Jofeph ; fo~ Eyres JufHce fatO', Jo
.feph fJabing mlJ~e C!CUf1n~en tlJan IJc coutn maintain, i.e im~ 
potent, afJ ttltttb a~ if be bab been fa bp LamentfS; ann 
tfWugb it lUaS lain bp Shore, tbat tlJe 3lUflfce~ bn.be not 
pmuet oltginal{p to matte CueD an i)~ner, but tots outlot 
ta be DotU! b~ I IRate in tbe @tltilfj, ann aftet tignrtJ bp 
(be ]UfftctSJ, 01 mabe bl' tbe 3luftiCtS tn tbeft @;emons ~ 
(tRn tDerefOle· tOt JaepUCfttfGn is m; ptt per Curiam f 

fbi' 
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tbi6 fs; tbe ~~a(fice tb~Ollgbollt the ILtfngtJom; Curia ad
vifare vult; ofterttJnt'OSl it tua~ atJjutJIJeD COl tbe 19iain~ 
tiff. 

Moor and Parker. 

6·1 ~ an Gffion UPOIl tbe c!afe, out of the Houfe of Lords 
in jparliament, upon l.1JIJicb a fpectal dtertJfct UJaSl 

founn; tbe ~are l1t.lo, George Chute reifeil in lee, fet
tIes bio ~fiDte to tbe ilife of George, {JiS ~on anb I!>etr 
apparent fo~ life, iRemain'Oet to biS fittl ~on in~aif .. 
mole, anb fo to tbe tentb @lon, bp rurb a [[{ffe e"g£n~ 
n~fn; ann after babfng tfJe Reberfion in gee, recites this 
Settlement, ann devifes tbe JLannll, &c. to tbe Bra @lOll 
of George biO @lon, &c. occorotl1lJ to toe jfo~m of tbe 
~HtI£n1fnt ; ann aftet be rapr;, tbat bifJ fuuber [alt11 is, 
That if George die without Iffue, on the Body of his then 
\Nife, his Daughter 10tlnml {hall have 40001. ann tben be 
p~otr£n9 ann lJlbefl 190'Wel: to make a ]ointurc to a re~ 
(ontl [[tife, anti devifes to tf)e fien, nnn fo to tOe tenth 
€j)on of George tn ~aH,mftfe; linn if George die without 
lffue, then he gives the Lands to his Grand-daughters, 
and their Heirs, Share and Share alike; anti after tOh; 
tbe 'Ql:.etlato~ nie~, ann George being bi.U ~on anD f!)efr, 
after tbi~ fuffcr~ n JRe(o~etp, ann tfJc ~efHon upon tbe 
(perial (UcrtJirt tua~, wbot QJ;ftate George tbe @Jon ban, 
at tbe ~ime of tbc ~ £(obcrp, feil. If De tna~ felfctJ in 
jfee., o~ in ~aU, Ol fOl life: ann it tna~ arguen bp Ser
jeant Levinz, tbat be tuas feifen in 'Ql:atl, fOl be ball all 
<!fffate fo~ lLife fJefo~e, of tuf)tcb tbe aretlato~ took mos 
tiee; an'O tf no iDebtfe ban been, be not babing anp @on 
lllben tbe ~efiato~ nh:D, be mouln babe ban a I,ee e~ecuten 
tn fJint ; fo~ tben upon tbe i[)efcent of tbe Beberfion, be 
ban been fciCen in jfee; aulJ tbetefo~e wben bt~ fatber 1:Ic; 
llifeb ut fupra, bl~ 3lntcnt appeatetJ to be, tbat George 
aJaU not babe a jfee ; anll if be tlJaU not babe a jfee, 
tubat (!ftlate tlJall George babe f if not an <!Effate·tail bp 
31ntplfcation; fo~ no (!faate i~ tJebtfeb to bf~ @~ann;naugbs 
tet6, tUl Gaorge'!J IDeatlJ tnitbout 3llfue, anb tbere cannot 
be a JRemainber to tbe ~~antJ;tJaugbter~ in Cll:ontingcncp, 
o~ an e~l'cllto~p iDebife; fO! it nepenn~ upon a iDeatb 
tuttbout 3jtU,e generally, anD not tllitbfn tbe QJ:ompaf6 of 

2 a ILife, 
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a ILife, a~ PeB ann Brown\; C!rufe {!$ ; ann tberefo~e if be 
lJOF£j not IJlUe 011 QEfiate:taH to George 111.' 'lmplictltion, 
be rriu£e Botbing, fino tben be wouln be ff:ifen tn .tree; 
ann tbat it i~ uil (!Ellate·tall bp 3lmpIicattoll; be etten 
2 Cr. '290 , 415. 

Shore econtra: ~rJat George IJ[1'O but all <lEffate fo~ 
Life, fo~ no <!Effate aJall lie bp 31mplicatfon, mbere tbe 
]l1tention of tl)e Wattp appeat~ econtra; ann beee be bag 
Itmittcn bta QEftate to tbe ~Olt~ bp anp otber mife in 
'<ZC.atl, mule, tn tbe CHme manner, a~ if it tuaa tn a @et~ 
tIcment; Co tbat bhl 3!ntent appears clear, toat George 
tl}t1U not bane but an (!E{lute fo~ ltfe; ann a~ to tbe 
[[lo~iJa, That if George die without Iiloe, tbta fiJall be 
fuch Hfue mentioned before; ann fo~ tbhl be citen French
am'g ~are, in Dyer 171. I And. 8. Holt Chief Juftice 
fat'll to Levinz, toat nnntit, tbat Hfue moulD be fin 3lmpU~ 
caUon of an Eftate to the Heirs of the Body of George, 
tbat pet be (ouI'O tlot be '{tenant inftatl; fo~ tbo' it be 
true, tbat if an Qf(fate be nebifen to a ~an fo~ .lLife, 
finn after to his HIoe, tont tbis would be a Tail, acco~n. 
fug to King ann MelJun'S <!tafe; pet tlJi~ woulD not be 
fo, if a 9Wan be ~enant fo~ Life bp a Deen, an1.1 after be 
in iReberfiolt neutre~ it to big Jpeirs of bhl ')l3onp; fa! 
tbt£; being bp feberal ClConbepal1ce~, tbe (!fnute is not etc
(uten ; fo~ if a 9!!)an is firenunt fo~ tbe Ltfe of B. E\e~ 
main'Der to tue Il)eir~ of B. ann 'VrJmant fo! lLife grantS 
IJ{lS Qfftate to B. B. i~ not ~eltant in lie, but rbe Qffiate 
to tbe 1l)£itll of B. is in Jl\emainner~ fig it tua~ befo~e ; 
anll he faid, t[Jat tbo' Iffue in a Will ta all mucb as 
Heirs of his Body, pet fomctimes it b3 a [[toto of Pur
chafe, t1a if a i[)el.life be to a ~an fo! ILffe, anO aftee 
to bia 3lLTue, ann to tue f!Jetr~ of (ueb 3!lfue ; in fncb Cafe 
Itfue i£; a [[lo~n of Purchare; tbe fame 1J..,atu of Heir; if 
a Debtfe be to a ~an fo~ life, ann after to bfa !peit, 
tbil1 is an QEffate in .fee; but if it be, ann to tbe fPeinl 
of fucb llJeir, fuch toete ill a continlJent lRemainner; ann 
on tIJe otfJer )F>art, he raid, tbat toete cannot be 0 IUm!::: 
tatfon upon a IDeatb tnitbont 3llfue generally, all Levinz 
boO fain; flttn the IDebffe to tue fitlt ~on, &c. being lJV 
UhlP of immeDfate IDeUifr, ann no t0crfon bcfnn- in effc 
to take, it \liouln be boto; fo~ tbougb t1tco~ning to Snow 
anO Cutler'£; ([aCe, a [)ebife to un 3lnfnnt in ventre fa 
mere, migbt be goon; pet tubcn it {fJ bp ~Inp of imme. 
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blate IDebifc, it woul'O be otIJertllife; ann tberefo~e be bf~ 
rreUb tbem to confiner, tf tbere waS) anp Debtfe bp tbe 
[[lill ; ann if no Debtfe l11afl, but tbat tbcp were UOitr, 
tben George wouln be fclfen in lee. 

Hicks and Waodfon. 

7· G 0 L D, King's Ser}eant, mobeb fo: a Confultation, 
after a Verdid in Prohibition, upon a Qruffom to 

be 'Oi(cbargell of qtftbeg of barren cztattle, witbin tbe Hun
dred of D. &c. ann fatn rucb QCuffom witbin an Hundred, 
i9 not goon; tbo' it migbt be, tbat a 19art of a {[oun. 
tp, afl the Weld of Kent, &c. mal? babe £utb a <ZCUffOID, 
as Rol1, 654. (ttt. Difmes ; anb be (nliffen, that if fucb 
Cltuffom obtain, tbe RC(fo~ wouIn be ffarben, fo~ tben tOe 
IDccupiets; ann llnbabitantg, wouln onlp feen tbeft '15eallg, 
anll nebEt emplop tbem fo~ tbe J.9ole, o~ ~[ougl), front 
lnbence tbe Reffo~ might babe €itbel1; ann tboutJb in 
Roll, Difmes, fupra, there (9 a Qtare of a ~u(fom fo~ 
Non decimando, lllitbin two I1JUl1nlcbS, pet rucb ~ut1om 
I11ftbin an ll)unll~etJ is not lJoon, fo~ rucb Ql:utlom \llftbin 
i1 ~arUlJ is; not goon, ilnn a u>atillJ map contain a tnijole 
ll>ul1n~en, as; tbe ~ntitlJ of Taunton Dean containl1 tbe 
lllbole l1>unn~en of Taunton Dean; anO (ucb ~uffom to 
put it tn tbe [[UII of a l1t>ariftJ, if tbe ~inUlet fiJall babe 
ilnp 'QC{tbes o~ not, i~ unreo(onable! ]t tuas anftueretJ, 
tbat tOe ~u{fom irs founn b!, the [lcr'DiCf, ann fo i~ to be 
itJtentJetJ, to babe been £0 uren ~ime out of ~fnn! ann 
pet tbe W>atron bas not been tlorben; ann it tuaa fatD, 
tbat thougb a ~al1 map not mefcrtbe in non decimando, 
becuufe tbe l1t>arfon bog ag great <!tate of bfl1 ~our, a~ 
of tbe Bell of tlJe 10arill); pet a Weld, o~ two Hl1n
dreds migbt; ann if ttuo Il)Unn~en9, fo~ wbilc Rearml 
map not one l1Junllzcn f fo~ tbo' olte o~ Uno ~en migrJt 
combine to nefraun tf)c 19arfolt, pet (ncb a general uIra!Jl', 
tb~ollgbout a tuIJole fpuntJ~en, ol in tl)e greater t9ittt of a 
<lJ:ountp, a~ a [[leIO, [ann a~ Holt Chief J ufHce tbou{;bt 
a mbolc ([ ountpJ connot be fntenttcll to commence upon 
11 QJ:oml1illotfOtl, but to be fettlrn bp an <Ufa{Jc founocn 
upon fome <!CompofittOlt, 01 otf)er reOfOlli1ble Qr£lUfe ; linn 
Holt Chief Juftice fain, tbat tbiS QI:l1fe of ~{the£$ Hl tbe 
onlp Q!:t1fe tn wOtcb a ~an connot Plcrcctbe fll~ n [)tf: 
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cbarge ; ann all to tbe <ZCafe of ~ilI~, he [aid, tbat de 
communi jure Q!itbe£f are not to be paUl fO~ tDem ; but 
bp g greement upon tbe @)tatute of Articuli CIeri, fa: 
. olD ~iII!l Q!ftbes aJlln be paiD, but not fo~ new, fo~ it is 
a per(onill QCttbe ; anD J ufiice G. Eyres fatD, tbat ~ftbeG 
fo~ batten Q!:attle are Due bp ~uftom, anD bp tbe Came 
)Renfo" tber map be lJtCebargeD of ~ttbe~ bp ([ullom; 
but Holt Chief J uftice faiD, tbat '€itbe~ fo~ barren ~at~ 
tIe ate bue de communi jure, anti 2 s. per Pound is tbe 
ufual ~ttbe of common Right, but tbat tbere are btl.ltrCe 
cuffomat!' ~annets of ~itbing fo~ tbem; ann tbe ([«I 
nom bere was allengen bp tbe i'ccwpiets ana l!nbabftant~; 
anD a QI:afe \tJa~ eitetl to babe been latelp anjunaeDt tDat 
i1 QI:uffom all£ngeb to be ntCcbargcn fo~ [[1000 burnt in 
bt!l t!>ouCe I i~ not goon, e,tcept tt be abetteD, that tbe 
l1>oufe tuos empIopen fo~ tOe 31nbabitation of l~lougbmetl 
ann l!>usbannmel1, bl' tubom tOe )Laun pieltJ$S -Decima~ 
uberiores ; Curia advifare vult. 

RoHl:ort and 1tIain. 

8. I N t)cbf upon an IDbIfgntfon agafnft an ~tecuto" 
l!ungment tuaa bp Default; anD becauCe tlJe 'l5ontJ 

ban been a long Qr:tme unpatD, it wag mabetl that tbe Da ll 

ma!Je~ mfgbt be tncreafetJ b!, the Court, unner the mo~ 
tion of ~ofta, 09 tbe ~~a(ftee was agreeb to be ufell; 
but Holt Chief Jufiice faib, tbat the Damagc9 ate to be 
atljubgetl agafntl tbe ClErecltto~, out of the Qfffate of tbt 
~eftato~; but 3lubgmcnt fo~ <ltoft~ ought to be out of 
tbe Qfffate of tbe fll:eftnto~, Si tantum, fi non de bonis 
P!opriis, ann it lUouln be barn to cbarge tbe Qf,tecuto~ in 
i)amngea, unber the '€ttle of <!l:oft~ fo~ the ~fme, tn 
lUbfcb tbe ')5onb lUa!l dapfen in tbe ILffe of tbe ~eftato~ ; 
but be feemeb to incUne, tbat it fiJall be fo fo~ tbe ~fme 
in lUbfcb tbe 130nn lUa~ unpaiD, artet tbe Deatb of tbe 
~etlato~ ; but upon Qf~aminatton it. lUna faiD, that tbe 
Judgment was entred; ann tben per Curiam it fs toO' 
late~ ann fo "otbing ttJn~ none. 

c, c c 
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'The King and Lammas. 

9· IT l11a~ f~cept£b to a ([onbictfon upon tbe Statute of 
Will. & Mar. fo~ tbe nteeping of a [aateboufe fo~ 

low [mtnfS, &c. without gibing Jaottce to tbe ne~t ®m: 
eer of tbe ~~cife, that it was tn Englilli; non aIlocatLlr. 
Secondly, f!that tbougb tn tbe Jjnfo~matfon tbe iDefennant 
15 allebgeb to be a common IDifftllcr; that ~et in tbe ([on
bictton, it boes not appear, that be tua~ p~obeb to be it 
(ommon Dilliller, £0 tbe Qtonbtction is not of tbe Wbole 
containeb in tbe 31nfo~matiou; aub upon 6DPft of tbe ]In. 
fo~matfou aub <ZI:onbHffon, it nib not appear to be PloneD, 
tuat be tuas a common IDitliller; anti If be tuas otbet 
than a common Dttltffer, feiJ. on£ tuba bab bought lotu 
~lin£'s, &c. of a common [)tfftfler~ it is not anp £iDlfeucc 
Within tbe @ltatute, tbe mijirf) mar; agreeb ; but per Cu
riam, be is conbtcteb of tbe (ain [)tfence againfr the Form 
of the Statute; anD tberefo~e tt ougbt to be intenbeD, tbat 
be mas a common iDtffiller, otberwtfe It bab not been an 
IDffence; anb fa it frerns to be \\leU enough; but pet 
advifare vult. 

Bevifion and Huffey; de~ant. 

10. UP 0 N a fpecfal ([1erbUf ill Ejectment tbe <Ztare 
tuas., Q S@an feireD of lLann of tbe matUt~ of 

Gavelkind; anti balling ]lITue Uno ')5~othet~, Thomas ann 
William, bebtfeb tlJe lLanDg in ~ueftion, to Henry eon 
of Thomas, if he live tiJI Twenty.one, anll tben bts ~trc 
to babe tbe [poufe, &c. ann if Henry die before Twenty
one, then to the next Son of Thomas; anll ff Thomas 
bab no @on, then to Henry the Son of Willi4lJt, and his 
Heirs; and if Henr) die before Twenty-one, and my Wife 
be dead, then to the next Heir laft named, as it {ball 
fall out; anb bfc~; Henry @>on of Thomas bien befole 
'<ttuentp,one, anD Thomas ban a @)on nameD Thomas, 
tuba cntren anb enjopeb tbe JLartb 70 Years, ban lIffue trno 
Daughters, anti bfeD; Henry tbe ~OI1 of William ball 
3ltrue tbe lLetrol of tbe 1):)lafntilf, anb William batl 91tfue 
John anotber eon ; anb upon tbe [)eatb of Thomas, the 
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eon of Thomas, tbe Qneftion was, if tbe DaugbterlS 
tl)ouln babe tbe [[tbole aa if)eitfj to Thomas; OJ tf tbi: 
JLelfo~ of tbe @Iafnttff liJall babe a ~oietp of a £@otetp, 
(as it tnafj calrD) as lJ)eir of William, 15!otl)ct antJ Il)eft 
of tbe Debifo~; fo~ if Thomas baD but an (fllate fo! life; 
tben tbe Beberfion Defcentlen to Thomas tbe fatber of 
Thomas, anb 'XS~otber of tOe [)ebiro~, aull to William 
tbe otber 13!otbct ; but if Thomas ban an ~{ft1te in Jree, 
tben tbe [[tbole befeentJen to biS Daugbtet~ tbe Defen: 
bonts t ann it feemeb to be agreeD bp tbe Counfel on 
both Sides, anb tbe Court, that tuben he nebtfeSJ all biS 
JL,antlSJ to Henry anb bill Jl)efrS, if be Itbe~ to ~(tJentl? 
one; anD if be 'bies befo~e (twentp·one, tben to an~ 
otbee @)on of Thomas; anb if Thomas babe no @)Olt, 
tben to Henry ~on of William anti bla Il)etra; tbat bp 
tbis iDfbife, Thomas ~on of Thomas, took an QJ;aate fo! 
.lLife onlp, aceolntng to tbe Qtafe of Middleton anD Swain, 
abjubgeb in tbiS Qtourt lat£lp, lUbere a ~an 'OebtfelJ eec:: 
tatn ~bares tn the JEletn JRibet to btbcrfe of bia QCbtl t 

b~en, ann theft I!>eirs ; anb if anp of tbem Die, tbcn to.:. 
tam iHam partem to otbers of bts C2tbilll~en generaUp; anb 
it ltlas rulcD in tbf£; ~are, tbat totam illam parrent, tnitb ir 

out tbe limitatton of anp <!faate, carrtes but an <!flfate 
fo~ life, anb fa in tbe p~incipal ~are; but tbe llcanb 
Doubt lUaa upon tbe fubfequ£llt W>att of tbe [[lm: And 
if Thomas have no Son, then to Henry Son of William, 
and his Heirs; anD bp tbefe [[{O!bU Levinz abmitteb, tbat 
Henry ~on of William took nothing, fo~ Thomas bab t1 
~on tuba tOOk, fcil. Thomas; anD tben tbe [[till p~ocee'bG 
ann fapa, That if Henry die before Twenty-one, and his 
Wife be dead, then to my next Heir Ian: named, as it 
{hall fall out; ann it tua!) fOiD tOat Henry bere ougbt to 
be ullllerffooD Henry the S50n of William; fo~ per Le
vinz, Henry tlJ£ €9on of Thomas ougbt to 'bte, befo~e 
Thomas bh; 16~otfJer han anp (tbftlg; fo Henry bece 
ouglJt to be Henry tbe @>on of Wi1li3m, ann Henry the 
~on of William betn~ biS iPeft loff mentioneD, be aJaU 
take a fee, fo~ Heir is nomen collectivum, ann in a [[Ull 
COlltafn5 l1)£frs, anD l1Jetra of tbe )pete; unO upon tfJig 
J9tltt of tbe rotH t[Je £[lue(ffon Depcnns: 15ut Holt Chief 
Juftice DemanDeD of Levinz, tbtlt if tbe [[lo~na, and if 
Henry die before Twenty-one, llJouln be opplfeD to Henry 
0011 of Thomas; DUn tue {l]1o~os, then to the next Heir 
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Jaft named, llJouln be confirue'O att~ otber 00n of Tho
mas, if Thomas bun anotber ~OI1, otberwife 3S it flull 
fall out to Henry, @)on of William, if be fi)Jil be nett 
IDeit, fo ti]C!t as it {hall fall out fiJilU be applifi) to tbe 
~on of Thomas; if be tlJfill {Jube l1Hotber ~on, mbo fiJall 
be nett Il)etr, [fo~ it i~ not founn that tbeit .Jf'attH!l'S were 
IibitllJ] otbetmtfe to Henry ~OI1 of WiIliam 1 if be lUan 
be ne~t fl)fir; fo~ tbe [[lo?IH1, as it {hall fall out, ate 
confitlerable; ann if tt llJall be (0, tbat tbe mOln~ next 
Heir, fiJoultJ be appHe'O to Thomas, tnbat ~aate a)al! 
Thomas [lobe f. ann per Ho]t Chief J uChce, be tlJall babe a 
Jree, ann tbf~ fcemen to btm to be tbe ~ea"ing ann ]n, 
tenttolt of tbe Debifol; and if Henry die before Twenty
one, to be but a !Repetttion of tbnt tubtcb be ban fain be
ro~e; but Curia advifare vult. 

The King rverfus Trowbridge. 

II. I m~ittment fo~ erecting a Qtottage, &c. pro hahita-
tione~ &c. & ulterior. prz[entant tbat be ban (on= 

tinuen it fOl four ~ontb~, betmeen tOe I fr of December 
ann fucb a Dol' ill April, \l)bfcb ma~ tb~ee [U]edts nto~e 
tban tOe fout ~ontb~, ann the '1Seginning of tbe31tHJHf,. 
Ulcllt lUag, prafentatum exHHt, &c. tbe firll: ~rception 
ltla~, to at ulterior. pr~[entant is fnfenfible, ann no nomt~ 
natiue (\tafe to it, fo Uoin. Secondly, 'ClCbe Qtontinuance 
i5 not allellgen fOl a ~tme certain, but fOl four ~ontbG 
bet\lJeen fucb aDa!, anll futb a Va!" mOitO contafnG 
mOle tban fout ~ol1tIJ~; bl' to~ee [[leettg; £0 tbat if {Je 
be inbicteb again for this Time, be map not plean tbi~ Jilt= 
niCfmcl1t; alfo tbe Qtontinuance of tbe QtottaiJc ts not 
allellgen to be pro habitatione; ann if it be ufen fa] a 
@)toleboufe, o~ ~~anar!" o~ otOer ~Llre, it ill not an!, IDf~ 
fence, e.rcept it be pro habitatione ; ann bere be bag can., 
elunen contra formam Stat. l11bcce be ought to baDe con .. 
(IUben contra formam Stat. to tbe IDffence of <!fufting; 
ani) tben upon tbe ~tfence of (\tonttnufng, to bilue mane 
anotber C[anclufioll, fo~ tbe!, are fcUeral IDtfences, ann 
fcUetal ]n'OtfftUent~, ann tbfrefa~e tbcp ouglJt to baue fe= 
l1etal ([onclufiolt~: aun tt feemen tbat tbe titR QEtcep# 
tion lUag material, fo~ It tll incertat", ann 110 ~at1 rna!, 
know fo~ lUbat 'Qrime be it' acquitteD o~ cOnb!ctetl; ann 
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it Ulaf) alro fain per Holt Chief Juf.Hce, tbat ulterior. 
pra'![entant. it; a new 3lntHffment, ann tbetefo~e tbe fPf= 
fence of (!frettfng not \\lcn aUellgell, fcil. it If) not fafn 
to be contra formam Stat. ann tbe general allegation in 
qconclufion if) not fufficient ; but fir; to tbe (!ftccptton, 
tbat tbe ClContinuitllJ 19 not atlellgell to be pro habitatione, 
non allocatur; fo! it fiJaU be intenllell to be fo wben tbe 
QJ;rettfon tuaa pro habitatione; ann if it tua~ otbertnife, 
it ougbt to be lIJetun on tbe othet @>tne ; tbete tuaa alfo 
another <!e~ception, that the Venire tuas returnable ubi
cunque; non allocatur; fo~ the ]ufftce~ are not obligetJ to 
bolD tbeft §5JemOll~ at a @lace certain. 

Newton and Richardfon. 

12. SCire facias tuaf) b~ougbt againll an anm. fnf(frato~, 
upon a ]ungment ogafna an Q1;tecuto~, be pleang, 

plene adminifrravit tbe DRl' of tbe [[(ttt purcbafeb; up" 
on wbicb the Wlfaintitr llemUttetJ, fo~ in Cucb ~afe be 
oUJJb't to pleatJ reins enter mains, at the '(time of tbe Dentb 
of tbe \[.ellato~; but tf be ban joinen ]tfae, tbiS ban been it 
imtatllCt of tbe allllantage of it; anti Holt Chief Jufrice 
ettell tbe €a{e of Harcourt anti Wrenbam, Moor 8~8. 
BUn Ordway ant) Godfry'~ ([afe, ~ Cr. 575. ann tbougfj 
fOlne Q!ilre~ in Keble, ann tbe Office of Executors mete 
CiteD, tbe Court ruled tbe ClCafe ut fupra, anb nin not 
rfgntn the ([afef) in Keble, but ilemantten otbet SIutbo, 
titl' ; anti as to tbe Office of Executors, tbcl' faill, tbat 
tbf~ \l.Jal1 a good Book; but tbe!' Din not agree lllttb it 
in tbill ~oint. 

Cromp 
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Cramp and Holford; dcrvant. 

i 3'IN ~rerpar£$ fo~ taking of 0 Silver Tankard from tbe 
J;>laintiff, anll netaining it, tm be ban pam 45 1. 

upon Not guilty tbe 3lurp [ounll a fpectal dlcrtlfrt, ill 
ll1bilib it tuil£$ founD, tbat tbe ~Iaintiff was a dlilltner 
ann tbot upon 0 <l!:omplaint mane of bim to ~ir ' 
Buckley, a 3luffice of tbe @eace, tbat tbe 1j)laintiff Dan 
foln £fgbteen 13ottle£$ of [[line, in 13ottles, ann not in 
~eafurea of Pewter, acco~billg to tbe aff£$ of tbe firfr; 
ann alfo of tbe fecond of Will. & Mar. be grants bis 
marrant upon tbe fain g(f£$, anll Directs it to toe Defen", 
nant tben being 0 <1ronffable; tbe marrant tuas naten 
Aug. 6. anb r£titr9', tbat tuberea£$ it apptare'b to tbe ~u" 
fiicc, tbat tbe 1j)laintiff ball foln eigbteen l)5ottlell of 
[[(ine, upon tbe 19th of tbiS 3lntlant J uIy, in ')Sottles 
ann not ~eafures of ~ewter ; be requfren tbe Qtonffable 
to go, anti n£mantl tbe fattl 45 l. of tbe 10fafntttf; ann 
if it tuaS not paitl to nitlrain fo~ it, &c. acco~bing to tbe 
@)tatute of tlJe firfr, anti alro of tbe fecond of Will. & 
l\:iar. upon tubicb tbe QConffable went to tbe flJoufe of tbe 
Jl!)lail1tttf, anti be not being tbere, took tbe IDt{frefg ut fu
pra, &c. & fi ro~ tbe }tDlatnttff, tbep founn fo~ tbe Dlafn= 
tiff, &c. 

IDibetfe <!E~ccptiolt~ tnere taken to tbe [[tarrant, a~ 
Firft, ~bat tbe £!Offence i~ there faib to be tbe 9th of tbe 
31nilont July, lllbcre tbe [[larrant ia nat£ll tbe 6th of 
Augufr; fo it ma1? Itot be known what lnftant July be 
meant, ann tbe <l!:onbiCfion ouglJt to be witbin go j!)up~ 
after tbe £!Offence committell. Secondly, (tbe £!Otfence bp 
tbe l[[larrant appeat~ to be cntire, fo~ feHing eigDtecn 
')5ottle~, fo an entire ~aIe, tuIJicb make£$ but one ®tfence, 
anti tbe ~enalt1? i£$ bp tbe firft act 5 1. anti bp the fecond 
ACt but 50 s. fo~ eberl' IDffence, 110t fo~ eberl' 'Wottle; 
but bere tbe mart ant ill to lebp 45 I. \t1bicb i~ fOl etgb. 
teen £lDfffllces, \t)bere ft appear~ upon tbe .fate of tbe 
Warrant, to be but one £lDtfcnte. Thirdly, (!tbe [[{at:: 
rant i£$ to lebp 45 1. fo~ tbe jfo~fdtllre, anti 10 s. fo~ tbe 
<ltotl~, tbe tubicb bp tbe @>tatute i~ not to be lebiell, ft~ 
(ept tbe @artp be in QtutlOt1p CO! Default of i)tffrefs, 

I tubfcb 
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lUbfcb tuas not in this «!tare ; fo~ ft DitlteCS ougbt not 
to be taken, £ttept the ilenaltp be not paiD UpOIl iDe~ 
manD; anD therefo~e tbougb tbe [Z1attant be gooD, ptt 
tOe iIDfficer bas not purfueb it, fo~ it is founb, tbat be 
came anb inquireD fOl the }\!)lainttff, anll be being abfel1t, 
be nemanneD it of bia (!]life; anb it not befng paiD, be 
bfftratneD, wbere a Demann being requireD bp a ~tatute, 
tbis ougbt to be perronal, anb ft DemanD from tbe mife 
is not Cumeient; anb be being abCent from biS Jl>ouCe, 
once bp acciDent, tnben the £Officer came to DemanD it, 
tbi~ tutU not be ruch an abfenee, that tbe Demanb fo! 
JEleceftltp might be well maDe from bis mlfe, anb De~ 
manD anD Jaonpapmellt is necetratp befo~e the ~akfnJJ 
of tbhl Diffrefs ought to be ; but it was faill, tbat the 
nreatetl £lD.uefiion f1~, if tbe i>fficer in tbta <!Cafe acting in 
~urfuat1ce of a Wllrrant, ut fupra, be liable to thiS 
~'Ufton, o~ no; anb Northey, wbo argueD fo~ tbe @Iatn~ 
tiff faiD, tbat where an gomeer oct9, unDet a ~~oceCg tr~ 
rUing out of a <[OUtt, tnI)teb bas ]uriabfttion of tbe ~at. 
let; tbere tboltlJh the 19l0CefJl Doea not he, a~ a Capias 
againff a Peer, 01 be mtfatuar'OeD, O£) a Capias tn tbe lirH 
~~ocefa fn an inferior Court, pet tbe [)ffic£t ts ereufeD; 
otbcrWlfe tubere tOe Q!:ourt Which UTue£J the @~OCCr£) bftf$ 
IlOt 3lurhlDUfion, but the g@attft ia coram non Jl1dice, 
fo~ there tbe IDfficrr t~ at bia W>eril to take Jaotice of 
the lLaw, anb biG 31\Jno~ante tDill not £tcufe bim; fo bere 
tbere being a Defrct of )Lam, tn the fdee of the [[(at~ 
rant, tbe ®ffit£r ought to take Jaotice of it; ann if be 
p~oceetJs ann mi{f~ the lLaw., it ia at bi£) nt>ettl, tt be
tUll a ~atter apparent in tbe lace of tbe marrant; but 
if it be a ~iftake of tIJe 3Julfice, not appearing on tbe 
.face of the [[1artant, but all £lDmitTion of fome <!ritcum: 
{fance, as to take an £/Datb befo~e the ]tfuing of the {[lar .. 
rant, &c. in fneb <!tafe thougb the 3lulffte be a ~tefpatret., 
tbe flDfficer mall be etcufen., fo~ notbinJJ appears in the 
.face of the Warrant, but tbat tbe marrant mas \Dell 
mane, anti be ought to e.tecute it; alro tbere is ft DifU" 
rence, wbete a Jluffice PJoceens UPOll bis general 9utba~ 
ritp, as 3illfitcc, ann wbere be p~oceeb9 bp [ttrtue of a 
particular l~oltltr giben bp a particular act., as be bill in 
tbiS QJ:afe; fo~ tn furb <!tare bis £!Dffice i£s mtnifferial onl!" 
anD be noes not p~oceen junictaUp, anll tbe IDffieer tn 
tbf~ ([are (55 obUgel1 to take Jaotice, as well of tbe lLi· 

mits 
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mft~ of bis; tltttbo~ttp, aa of biS tlutbo~itv it felf, it be: 
tl1~ tJirectett l1p a genetal tlff, of tubtcb nil W'erron~ are 
bounn to take JElotice, ann all that tbe ~utlice baa Done 
(Jete t5 minifierfal, fo~ be giUra no 3ltt'OlJment ill tbe 
([nfe ;Imt the ~attp beillg conbict upon tbe ®atb of 
tIDO [[Htneifell, tbe rt rt IJtb('~ tbe ~ungmellt; alro tbiG 
gcr beIng ma'Oe upon fucb a partiCUlar tlutbozitp, it mnp 
be e~amtn£n in a collateral ~~OCeellfnlJ; ann fo~ tbiG be 
elten 8 Rep. Dl. Bonham'~ Q!:ar~, 5 Rep. Rook'fS Q!:afe, 
&c. 

Serjeant Pemberton econtra: Qnn be fai'll, tbat tbe Que
fiion is not, if tbe marrant be Uoon ol not; but tbe Que
{[ion is only, if tbe fDfficer tlJaU be puntaJen, atlmitttlllJ 
tlJe [[Iarrant to be til ; ann be fain, tbat the Cafe of the 
Mar(balfea, 09 be tlJOllllbt~ ban fettle'll tbi$' iluefffon ; 
fOl the Diffftfllre tbere be anmitten to be lLaw, fcU. 
tuijrrc tbe ([ OUl't bl'u; 31urianiiiio"~ t bcre tbe £iDfficct t!l not 
pUl1lnJobfe ; tatt if tbe Cleourt ba!l not 3futtsnmfolt, tbere 
be ie puniff)nfJlr, tbe wbich be fa ttl, i!l barn enough upon 
toe i'ffiCH, to (ompell)im to tuke mattee, in tubat ([area 
a Q!:ourt bo~ 31urietltctiolt, anO in what not; but be fub" 
mitten to the lRcfolution there, ann aU the <ltafrg fince 
baue been reColuen upon tbt~ IDfffeultce; onn be etteta 
Roll, 493. Turbervill filth Tipper'a ClI:afe, Roll, Trefpafs. 
560. HnlY tbe Cafe of Sir Charles Orby anti Hern in C. B. 
ann tue Cafe of Webb an'll Batchelor, ann tbe Cafe of 
Terry anD Huntingdon, Hardr. 480. aU ltlbicb €afe~ go 
upon tbe Difference afo~efaiD: ann be altfUJeren to tbe 
IDl1jrtttolt5 of Northey. anti fain, tbnt 05 to· tbe £lDb= 
,eaton of tbe In£l:ant July, tbe ([afe tuas, that tbe ([onbifffoll 
Inas.; mane ill July, ann a ')Slank left fo~ tbe Date; ann 
it not beillg requireD un Augufi, be put tn tbe Date, 
Auguft; but it tg founn, tbat tn July., tbat tbe ltf'Iafntiff 
rucb a Dep flnn ~ear foln ut fupra, fa it appears, tbat 
tbe (ltonbfttion tuag tuftbin tbe Qrtme requfren in the etas: 
tute; an'll as to the Junice being minifterial, be Cai'll, tbat 
certainlp he was a Judge, anti tbe ~onbirtfon ill an act of 
bf~ jungment; anb ag to tubat tuns foin, that t~e ~bi"lJ 
being that, \1lbiCb tbe ]lufffce ban llDotucr to no, bp a par
ticular act of WarHnmcnt, anD tf]at the £lDtTfcer OUlJbt ta 
take mottee of the gct; he fain, tbat geeat ~t1tt of tbat 
tubicb the 3luff{cell of Weace DO, t~ bp particular gas, anti 
it t~ barn to compel rucb inferto~ ~mcerfS, l1.lbfcb map be, 

2 cannot 
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cannot rcab, to take JEloUce, anb fntcrp~et an all of lSar= 
Itament ; ann afj to tbat wbfcb appeareb in the lace Of 
tbe [[(artant, be fain, it 11oe9 not appear, but that tbere 
ate eigbteen (cberal ®ffcnccs;, fOl it ill not founn, tbat 
tbe eighteen ')6otUe~ mete foln together ; ann as to tbe 
Demand, ()e (alb, tbat tlJe )j!)enaltp tna~ bcmnnben bp tbe 
3lnfo~met; ann tbougb be wa~ not at Il)ome, tub en tt was 
lJemannen bp tbe eDffiCCf, be Caib, t[J£ IDffiter is; not Ob= 
ltgeb to come anb finb bim, fo~ tbi~ wouln be a great 
'Ql:touble ann Delap; ann as to the Cofts, be Cain, tbae 
tbougb tbcp ate £~p~etrfn lately, pet be fa ttl , if a Dtffrefs 
be taken, tbe @artp fiJaU babe fuel) <ltoffs;~ mi)leb be bag 
£~penneb, tlJough tbere be not an ]mp~tronment; anti IJe 
faln, tbat fucb £iDffieets; being n£cetfar!" fo~ tbe <!E~ecuttOrt 
of 3lufftce, tnbicb fa t{Je Life of t{Je ~atn; ann tbep ba= 
bing notbing but tbett JLab-our fo~ tlJeir 19atna~ tbc!, 
ought to be fououretl, & eo magis, becaufe tl)CP fire un# 
bet tlJe Ql:ommnntJ of tbeir @>uperiol, anb tbcr£fo~e parere 
needle eft ; anD in tbis Clrafe [JOW coulD the [)fficcr babe 
Etcufen btmfeif f fiJan Oe no to tbe jlutlice ann teU bim, 
tbat br ban granteD (ucb a [[(arrant in fueb a Qtafe, ann 
tfJat be ruppofetJ, tbat tbe 3lullice tbougbt it to be a legal 
[[farrant, but tbnt be WilG of another flDpinfon f WOUlD 
tbf~ be an ~tcure f furcl!? lto. Curia advifare vult. 

Netherton and J e{fop. 

14. IN Debt tbe )plaintfff becIare'D, that per quoddam 
feriptum, &c. being a Deen ISon, teftarum eft., 

quod tbe DefenDant eepHfet of tbe WllainUtf, [ucb lLanns, 
pro uno anno, fi vita tam diu viverer, ad vigint. & quin
que libras folvend' ad duo fefta maxime ufuaJia, &c. an'll 
(outttr; alro upon it Leafc ~atol [Si J. M. tam diu viveret] 
ro~ one tgeac, &e. nnn aberG, tbat J. M. UJas tbe Life 
intenDeD, anD tbat be b.1as libing at the fiLim£', tbot tbe 
~oncp mas; nue, &c. anD 3l!fue taken, tbat J. M. mas not 
libing, ann n [terDict fo~ tbe JJ)lainttff; ann it tuaa mOUe'D in 
grreR of Jiun!Jment; Firft, 'lSecaufe no {)emtfe alleogen, fo~ 
it if.J ohlp n [)een fcaleb bp tbe IDefennant, wbicb faps;, tbat 
flC cepiffet ; but it i!lnot fain, tbat the Plaintiff had de· 
mifed, an'O tbiS ifl Debt fo~ iErnt; £lifo no ~erm ccrtain 
f~ nJeum, fo~ tobicb tt h1as; nemtfetJ; fOl Si vita tam diu 

Odd d viveret, 
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viveret ft; \tlboUp inC£ttottl fo~ tbbat. ILift it tlJon be; 
ilfllJ fucb aUetment dehors ill not aUo\uabfe; fOJ tbi!' 
iuouln be to cartp tbe ttlO~tl~ tn ~OU(ttlllftoJl bepohO 
tnbot i~ 1l1arranten bp tOe Deco; nlCo tbe ~Outlt ig bp it 
reHatum exifiit, tbe wbtrb is Ilot goob in tbh.1 Q[ofe, tbo' 
it be noon tn <irolllmallt; it tua~ anf wered, tDat teftattmi 
exiftit ia niOe'O nftft a dlettltff, tOe wbtcb lba~ not fie= 
111eo; anb It tnn~ fain aIro, tbGt Si vita [ani diu viveret 
t~ tantamvunt, as if it tuns the Life, i. e. the Life by 
which he heJd the Efl:ate., anll tbfn tOe aUrtmettt ifJ goon; 
tbat bebelD tbe ~(fate fo~ tbe ILife of J. M. anti tbat nta: 
m? ILrares in tue Weft are tn fucb a ~anner, if the 
Life in the Tenements fo long {ball live; anti if it ban 
bern fa, Holt Chief J ufiice feemell to onmtt, tuat tbere 
ntigbt be an ~U.1£rment, tf be countdJ tOat be tual1 feife'b 
fOl tbe fLife of J. S. anti Icoren it to one fo~ i1 }pear, if 
the Life in the Tenements [0 long fballlive, ano tben abet 
tbat J, S. was; tbe lLife in tbe fiCfnem£ntfJ~ {Jut vita in tbe 
p~incipal qrafe i~ lllboUp fncertairt; tOen it tuafJ faiD, toat 
Oebt Ite~ upon a Qtobemmt to pap ~onep at a ¢ime 
~tttaln; anll that bere tbe DefentJant, ag appears bp tbe 
Veen, i~ fiountl to pap to tb'e l~fahtttff fomucb ~one!" 
anti be baJl COUllteD upon tbe DeeD, a~ tb£ 1)eeo is;; anti 
tbetefO~e it is goon a~ a Debt upon a Covenant~ tfJouljb 
110t upon tbe Demife : 13ut to tI)ii, Holt Chief Junice 
faiD, tbat a ~an map not count ill tbe Words of tbe Dun, 
but as; tOe [)eeD il1 by Operation of Law, as if t!l:enant 
fo~ fLife, bp tOe mto~ll Dedi grant bi~ ~ffate to bim tIt 
~cberllon; tbtt; ougbt ttl be pleancn a~ a ~utrenber, as 
i~ il1 tip IDpetattol1 of lLaw, ann not in tbe mO~bS of tbe 
IDeell; fo bere elro be fnin. tbilt tDe!, babe cotmtetJ fo~ 
tbta as a lReht, ann it is a itetlt tn it9 JaatUtl', ann tbtte~ 
fo~e map not be tJemanl1etJ bp action of !Debt upon a 4to: 
llcnant, ft" fO~ tl ~um in ®~Orl1: Qnn tbourrb {twas f~ilJ, 

- tbat tbi~ wa~ a JLeare fo~ one t0ear certmn [11' rtJf Qtobr< 
nantl1, tbougb it be not upon tbe Demirr; to tfJi~ Holt 
thief Juftice fofll, tbut upon tbe ~o1lenntttg ttl !LaID, fto 
~ctfOt1 lap, If tbe {lterln hl lletfrnlltte'D bp tbe iDcatb of 
Ceftuy que vie; fo~ tbep betng mmrten to tbC <fffate, tie! 
tetttttlle tlJitb tbe <!Efhtte; but if rbcce were an~ e.tp~rs 
'<\toutrtanbt, it if) otber1Utfe, aCColbitlg to tbe IDifftt£ilC£ Itt 
Dyer ;anb Holt Chief J ufHce 'W11~ ftronlllp agatnff tt)t 
labtti 
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Qbetment ; ann tbougb Cbeyney'~ CZI:afe lUa~ citen anb 
allol11en, pet tbf~ fa not lUte to Cheyney'~ <!tare; ann 
ag to tbe £lDbJcffton, tbat tbe 1fiitc lUa~ an immaterial 
9ltrue, it lUa~ anflDeretJ, tbat tbe dletnfH being founb fO~ 
tbe @lafnttff, ann be babing a goon DeClaration, be aJau 
babe J]ungment acco~ning to tbe ([afe of folvit ad Diem, 
pleabeb to a tingle 15i11, anb founn fo~ tbe 1lt>laintitf, be 
aJaU babe J]ungment; tbOtllJb if in rucb Qta£e, tbe (]ler
bUf ban been fo~ tbe Defennant, tbere aJan be a Replea
der; but per Holt Chief Jufl:ice, tbe J]!rue bere i£t quite 
tb~oulJbout immaterial, ann tbere ougbt to be a Replea· 
der; anb it feemen to him, tbat tbe mo~n~ fn tbti1 QCafc, 
Si vita tam diu viveret) lUere ann anb infenfible, anD 
tbat be mi!Jbt babe lleclatetl upon a Demife fo~ a !?eat 
certafn. 

Brook and Ellis. 

15· ERR 0 R upon a 31ungment in C. B. tubere 31ubg:: 
. ...j ment wa~ giben againt't Green and his Wife, 

ann Brook and his Wife; anb a Scire facias, ann Inquiry 
gcantcb upon a @>uggeaton, that tbe Defen'bantg being 
<!E~ccuto~ti, bab wallen; ann. tbe §i5lberitf retutnen, tbat 
Brook and his Wife devafraverunt; but a~ to Green and 
his Wife tlotbinlJ i5 faib; nnn upon tbi~ 3lungment i~ 
g(ben agatnff Green. and his Wife, de bonis tefratoris, 
ann agatnft Brook and his Wife, de bonis tefl:atoris fi tan
tum, fi non, de bonis propriis; upon wbicb Error tr; 
b~ougbt anb atngneb, tbat notbtniJ being retutneb a~ to 
Green ann bhl Wife, tbe 3lungment i~ giben lDitbout 
[[tarrant; anb tbe [mrtt not being e~ecuteb ncco~ning 
to tbe @luggeaton of it, tnbicb i~ of a joint Devafbvit, 
anb tbe Beturn being onlp of a Devafl:avit bp Brook anD 
bf~ Wife, tbts tg a UOlb Return ; a~ a dlernict ia \)oin, 
mbfel) tinna but 10art of tbe 31true, anb fapa notbing or; 
to tbe JReflilue; ann tbougb it ll1a~ objeffeb, toat tbt~ ifJ 
a ~irteturn afoen bp tbe Statute of Jeofails, anb I Cr. 
Eyres ann Taunton'~ ([afe, attb otber Qtafea etten to 
tbfa l~urpore, pet tbe Court feemcb econtra, ann tbnt 
torte '((Ia~ no [[tarrant to gibe 3lungment upon tbifJ Re~ 
tUt'll ilgftinll Green anti bifJ \Vife; anti tberefo~e tbe ]UD~~ 
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mellt agafnff tbem not goo'O; nlfo per Curiam, tbere was 
a Difcontinuance, fo~ tbete tfJ no €olltinuanc£ rntten, 
from Mich. 4 Jac. to HilI. I Will. & Mar. fO~ tbougb 
tbt @Jtatute ains tbe Dtfcontfnuance of tbe ~etm, ann 
ruppHea it, pet tbe W>artp tuben tbe ~etm ifj continueD 
bp tbe ~tatute, OUlJbt to enter bra qcontinuancea ; anD 
fo~ Default of it, tbe action is 'OtfcontillueD. Dyer 210. 
Br. Attachment. 

St. Leiger and Pope. 

16. DEB T upon alt gj)bfigation fo~ 107 1. 10 s. anti 
DeclaeES tbat tbe DefenDant bp biS £Obligation, 

&c. became bounn to btm, in cent. nummis aureis, vocat. 
Guineas, attingent. ad valorem 107 1. 10 s. upon i'p£t it 
appearen, tbat tbe C!tonbftion wall upon a Wager, upon 
plal'fng at Back·Gammon; tbe Determination of tubtcb 
alagec, tuas; refetrel1 to tbe Groom-Porter, & fi tbe Groom
Porter, &c. tbere 111&111 a Demurrer to tbe Declaration, 
ann anJu'Ogen fo~ tbe ~Iainttff; upon tubicb Clfrco~ was 
blOUlJbt, anti it mall objectel.1 ; Firfr, €:bat tbere is; a <t1ac: 
liance between tbe <!tount anti tbe ®bUgatton, tbe Des 
mann beillg of 107 1. 10 s. ann tbe ilDbligatfoll anb Clton .. 
bit ion, tbe lUbicb iG matle bp tbe £iDptr ~att of tbe De:: 
(Iaration, fS but 100 Guineas, tbe tubicb ate not coinell 
but fo~ 20 s. ann baIuable onlI.' at tbat Bate, at tbe 
S1@int, anll tbat \tlbfcb tbep paf~ fo~ in Qtrafficlt abobe 
20 s. ill not as tbep ate llaluell all a Qtoin in lLalU, but 
onIp bp Qtonfent ; an'O tbetefo~e tbe Court ougbt to ac: 
(ept anti JUbge tbem onlp at 20 s. Secondly, 9lt ruas 
fain, tbat if tbtS be not a tllattance, pet tbe DefenDant 
balltng pIeabeb tn 13'or of tbe Slffion, tbe Stat. of Gaming, 
tbe W>laintfff ts; battell bp tbi~ @)tatute, anti tbe DefenDant 
map tn fucb Qtafe aber againll bfs own Dun, it being a 
IDeell agatnff tbe @;tatute, a~ i~ uruaUp none in tbe ~are 
of a ')6on'O agatnff tbe Statute of Symony, Ufury., She
riffs Bonds, &c. tbe wbicb was 811Ceetl ; but Caib per Cu
riam, tbat tbfa fe£m~ not to be witbin tbe Statute of 
Gaming, fo~ it blas onlp a IDuelltun collateral to tbe 
®ame, referten to tbe 3!ungmcl1t of anotbet; attn tbougb 
mall}? Qtare~ upon tbiS etatute were dun; a~ tbe qrafe 
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of Serjeant Phearant's Son, fatn to be anjubgeb bp Hale 
Chief Juf\:ice, mbtcb lUa~, 'Qrbat if sJ@en meet, anb pIal', 
ann one lore~ 80 I. ann tuep befill, ann make a nelU ap~ 
pointment to meet a!Jafn tmo o~ tb~ee Dapfl after, ann 
tben be lofefl 80 J. mo~e, tbat tbifl f~ ~onep loft tuitbin 
tbe @>tatttt£ of ~amtl1g, as Money loft at one and the 
fame Meeting; ann Holt Chief Jufrice cfteb a (!Cafe ab#> 
jUtl!J£ll tip Hale, in mbttb be mfJ~ Counfel, mOftb \Ua~, ltuo 
~en mane a Il)o~re.matcb between two I!>Olre~, to run 
four lfJeatfl fo~ 40 1. a Il)eat, anl1 tbe CltourCe fo~ 100 J. 
ann fo~ ebcrp fj)eat II feberal 1130nb \Ua~ !Jfben, ann tOe 
l1>eat9 were not to be tun togetbet, but one I!>eut in one 
~ontb, anti anotber in anotuec, ann tue <!COUtre at a110~ 
tber (time; pet tbougb tbere lUere Cel.1eral15onllJ3, ann 
tue f1)eat~ to be run at feberal 'Qrfmeg, ann no @lum Ill' 
it felf abOl.1e 100 1. pet being mane aU at tbe fame ~ime, 
tbia \l)aa alljungen to be lllitbfn tbe @)tatute; an to tue 
<Ilariance, Holt Chief Jufrice faib, tbat mbere tOe ~bing 
bemantJen i~ current <!Cotn, tucre tbe 1!I:bing it felf ougfjt 
to be nemannf'o, anl) not tbe C'lillue; anb tbe <!Count 
ougbt to be in tbe Debet & Detinet; but wbet:e i1 Jro~etlJn 
<toto is l1eman'Oen, tbere it ougbt to be in tbe Detinet, 
anti tbev map count to tbe <Ilalne; but of tbe <!Cain of 
tf)e Realm tlJep ougbt to take JaoUet, wbat [tBlue it 
beatS, anti to tOat <Ilalue it ougbt to be neman'Oen; as 
in tbis <!rafe, 100 nummi aurei, vocat. Guineas, valoris 
vigint. unius folid. & 4 d. fo~ to tbis <Ilalue tbel' Wft,e 
(otllen at tlje ~ittt, tnbtcb i~ tbefr legal (!laIne, anti 
tberefo~e tbeit p~oper Dmomfnatf.on f~ 20 Shilling Pieces 
of Gold, vocat. Guineas; ann tbetefo~ as it feem~, if a 
~an be innittil1 for coining Guineas, it \\louin not be 
gOOll, (mt it ougbt to be 20 Shilling Pieces of Gold, vocat. 
Guineas, anti tOe ~afe of Fentril anti Harris bern,s Ber .. 
row, \Ua~ etten to be lateIp anju'Ogt'O, tuber£' tbe Court 
'bel'O upon an Action on the Cafe, tbat tbel' couln not itt#> 
bietollp take Eotiee of QDutnea~ to be cutrent at mo~e 
tIJiln '20 s. anti tbat all abobe ia bp <1Conrent; Draper anll 
Rafrell, Yelv. 80. RaGell's Entries 158. ann manl' otbet 
Qtar('~ wete etten. Curia advifare vult. 

Term. 
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The King and Larwood. 

I. T HIS 111a~ an Information, I11bicb fi.Jel11~, that 
tbe City of Norwich is an ancient ~itp, anD 
tbat Hen. 4. bp bt~ <!tbartet granteD., tbat tbe 
~apol, albermen, anb (!titiien~, mtgut elect 

two to be Sheriffs of tbe faib ~itp, &c. anb tbat aftet 
tbiS., Charles II. tn tbe 18th i.@ear of bi~ Reign, bp biS 
C!I:bartfr gtanteb, tbat tbe ~apo~ anti alDermen mtgbt 
fleff one Sheriff, anti tbe <.!i:itiiens; migbt eleH anotber; 
anti then faps; tbat tbe Defen'Oant mas; eleHell to be Sheriff 
of the City) anb tbat be refufeb to be Cwom, o~ to take 
tbia IDmce upon bim, &c. tbe iDefenbant pleabS; tbe Sta
tute of 13 Car. 2. for regulating of Corporations, &c. 
111itb Averment, tbat be bab Cubfctibeb tbe Declaration, 
ilnb taken tbe Q)atbS apPoil1tcb bp tbe Statute of I Will. 
& Mar. tbe Attorney replieS, tf)at be ougbt to babe taken 
tbe eacrament, &c. tbe iJ)efenbant rejoins, anD tlJel1la 
tbat be is a Proteftant Diffenter, anb plea'Oa tbe Statute of 
I Will. & Mar. to \Ubicb tbe Attorney demurs; anb tbfS 
<!tafe babing been feuetal ~imes; argueb at tbe 13ar, tbe 
Court gabe j'Jubgment, feriatim, fcil. S. Eyres Juftice ~o~~ 
tbe iDefenbant, unb G. Eyres Juftice, ill1b Holt Chlet 
Jufrice fo~ tbe Wlaintiff; ann S. Eyres Jufi:ice faib, tbat 
tue Statute of J Will. & Mar. I£) a PliUate aff, tDe tubicb 
l11afS agreeD bp tOe otbcr two. Secondly, ~bat tbe fatb 
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Sa not tlrih!;J plcnlJeb in 1l3ar, tbep coulD not ta&e IDotiee 
.(If it, tbounfJ It i~ menttoll£l1 in tbe Averment. Thirdly;, 
~fJat tfje l?JlcnlJlng of it in tbe lRejoihtJer, IS a Depar
ture ; nil tlJiS \taIS anceeb to bp tIJe otberS ; ann tbcli 
Sam. Eyres janice (nib, tbot FirO, 'C!Cbe ~lfttfon \lH1G not 
gootl. Secondly, (lCnllt tbe Bar tg a lJOOn ~~cure, flll0 
{ontain-en fufficient g'@lttet to etcmpt tbe DefenDant? 

. tf)e !fltHion tuaa not gOOlJ,. becrtufe bv tue Ql:barter ot 
Hen. 4. tue QfI'e£f{on ia befi-eO in toe Q1:iti;cnS,ann toe 
~efen!Jont mag defieD bp tbe g@OP'lJ,l fiUtl altJetmen ; ann 
thoug-b tbfS l11as ntco~nfn!h to toe ~battetof Car. 2. pet 
tbhl QtbnttcrCill1t1ot tJel.lell a Rfnbt, wuteo ia belteD anD 
fettfell in toe <!l:o~po~atiol1, anD aU toe €iti~Cng b}? the 
([l)iuter of Hen 4. Hnn ty£tefo~e tue JRfilbt of Qf(ettiolt 
refia itt tbe ~tti3'ena" ncco~ntna to U)C f.!J:bntter of Hen. 4~ 
{Inn tuerefo~e tbe (!flection is bota. Secondly, 15eeaufe 
toe Defign of tbe at! \tJdf.) to p~elJent ~en ntfaffecten ta 
tbe Qi50Ucrnment to bnbe IDffites, ann bp it fueb tubo bnUe 
not taktt1 tut ~Hltramrnt are incapable; tue wbit!J i~ tl 
li3ttt1itbment of it [elf, ann toetef!l~e tUe Jj!)artp mall not 
be pUl1ttlJzn Ullc1fll, Memo bis punitur pro eodem delicto; 
ann murre 11 @)tatute tnfffrtg a }\:)ennIt!', toe 19artp liJa!l 
not be fineD; attb be citeD tl)e Cafe o,f the Mayor ~nd 
GoodOlen of Guilford verf. Clerk, ill Debt upon a 1l3pi 
lLatu, lnbfcb fnfiftten 20 1. l~enaitp fo~ Hot acceptfnlJ toe 
IDffice of ~il!,O~; ann the Defen'bJut pltalleb tue Statute 
of I ~ Car. 2. &c. anu a'Ojungen fo~ tue Veftnbant ; tue 
tnblcb G. EVres Jufrice faib ttlatJ anjuogen. UPl'in tye Sta
tUte of I Will. & Mar. ann S. Eyres Jufl:ice Denteb ft, 
anti ftlit1, tUtlt be ban Cecn tbe l1eco~tJ. Vide:1 Venr~ 
247· 

G. Eyres Juflice econtra, nllb Holt Chief JuCl:ice like-
Wife, anlJ tbe~ faio, tbe ]Intent of tUe Act of 13 Cat. 2~ 
tua!) not to e~empt anp ~an from ferUinJJ tOe ILlthlJ, tbe 
tnbtcb be tt1i1~ bOlmb to no bp tbe Qtommon law, o~ tel 
gille ~afe o~ jfauout to Dttrenttr~, . bUt tatbet ttl 'bMw 
tbem to a JReconcflfatiolt Witb the ([outcb~ as a [[{lip to 
renDet them cllpable of IDffices ht tOe ~o\letnti1el1t; tbf~ 
tna1) tye {)eugl1 of toe Q(tt; anti lUben bV tbe ILrilt1, cUer~ 
S!3an ttl obHgen to obep ann fettle tbr Ilting, anti alCo be::: 
fo~e tbe Jl\€fo~mfttfol1, nnn at tbia IDa!'; euetp 9}3an h1 
Itlututfe obUIICtJ to tecetlJe tbe ~attftt1lfllt once In toe 
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~~ar ad minimum; if rbc 191ell tn tbfs <!raCe is goob, a 
S,0an aJflll be etcufetJ fo~ not feru{ng tbe Iktng, tobieb t5 
one eDtfcnce, fo~ not recettltng tbe @)aerament witbin tbe 
i@eat, a~ be ought bp ))"'atu, tubtcb [a anotber ®ffence; 
ann fo one IDffenc£ fiJaU be £tcufen bp anotber, tbe wviro 
it cannot be imagfnetJ, tlJat an Slet of lDatliament eber 
intrnben: gIro tbelLatn borg not atlmit a ~an to bifable 
bfmfelf, o~ to plean that be ia Non compos, ua Beverley's; 
([afe, 4 Rep. but if upon Not guilty, &c. it appears ill 
QJ;bt'bcnee, tbat be fg Non compos, it wouln be otbetmtCc, 
tbere tbe lLaw tum eteufe bim, but be fiJall not etCUre o~ 
bifable b(mfelf; but it bag been ob1eetetJ, euppoCe tbat a 
~an tg tJlfableb bp a 31ungment againft vim, map not be 
enure bfmfelf f ann per Holt Chief Jufiice, tn rucb <!Cafe 
lJe map, fo~ Judicium redditur in invitum; but if ft be 
rueb 0 lungment, tnbfeb {Je mi!Jbt remobe l]imfelf, as it 
0cntence of Excommunication, tn rueo <!Core it woulD not 
£tcufe bim ; anD fo~ tbt~ he citeD ~ir Jobn Read'a fll:afe, 
ann he fntb, tbat tbe IDefign of 13 Car. 2. ann of 2S 
Car. 2. i~ tbe fam£" tbe one to £~cfune Diffenters, ann tbe 
otber to Cl'clune Papifis; on'O tt neber baa been tbougbt, 
tbat if a ~an woulb not quaUfp btmfelf., tbat it tna5 an 
<!Ercure lnftbtn tbz 25 Car. 2. Dnn Holt Chief Jufiice fafD, 
tbat tbere neber tnaa an!, iDifiinttton between Diifenters, 
tm after tbe Statute of 1 Will. & Mar. fo~ befo~e, tbe Li
turgy being fetthzb bl' aff of W>arliament, it waa tbougbt, 
tbat notbing Wft!J (ontaineb in it, but wbat wouln be te= 
cetuen bp all, UItD tbofe wbo nttrcnteD were calleD Diffen
ters generally, tnitbout tbe Dififnctfon of Protefiant Dif
fenters : Qnb they faid, tOat tbel' WOllIn not Defi\ler anp 
IDpinion upon tbe Statute of I Will. & Mar. but a'bmit~ 
HUff, tbat tbfs tnouln etcufe Prote(tant Diffenters, pet be 
ougbt to babe plcaDen it in Bar: anD oa to tOe fecond 
Point, feil. tbe Ql;leHfon, they faid, tbat tbe ~apOl, 91, 
lJermCIl, anD ClCitiieml, babinlJ tlJe ~Iection of tbe 8be= 
rttf!3 in tbern, tbep mfglJt bp ([onrent alter tbe ~atmct 
of tbe Ql;lefffon, ann theft acceptance of tbe QJ:lJarter of 
Car. 2. anti babinlJ eiette'b acco~ntng to tbe jf'olm p~e~ 
fet[beD in it, is an (!f\lfnence of rucb (tollfent; anb tbrre= 
fo~e tbongI) tOe ~batter of tbe Jlttl1!T rna!, not alter tbe 
~ann£r betlrn anb fetUen bV tbe QJ:bartec of Hen. 4. vet 
if tbep accept rucb a <ltbatter, ann confent to it, anti act 
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in <!tonfo~mttp to it, anll acqufefce unller it, rncb <Zl:bar. 
tcr i£) lJoon, ann tbi£i Submiffion anll ([onfo~mit!' fiJall 
be an (!];btnence of tbefr \tonfent; anll tberefo~e tbe (f. 
lectton ia goon; anti Holt Chief Jurtice faib, tbat fo~ 
tbirtp ~eat£i anll Ulo:e, it ball been altnap~ tbe £lDpinion 
of ~en leatnell in tbe J;>~ofemon, tbat tbe Statute of 
13 Car. 2. llib not e~empt DHIenters, anll tbe~ babe al= 
mapa fubmitten to jfttl£S tn London, anti Norwich £lifo; 
ann he conclutleb tuitb Judgment for the King. 

E e e e Term. 
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Crosby's Cafe. 

J. C R 0 S BY befng inbfCfeb of lPigb ~tearOIl, fo~ 
befilJntng to netb~one tbe miltg, anb to incite 
Lewis the French King to {nbaDe tbiS lLting:= 
bom; UPOll (lfuttlence, Aaron Smith being 

p~Ol1ucen to p~obe a Jilaper founn in tbe Wocftet of tbe 
lSltfoner, to be bi~ p~opet ~ltiting, anti oltmen bp bim 
to be fa; tbe 1}!)lifoner f~c£pten to tbe ~efftmonp of 
Smith, becattfe be ball been ret tn tbe @mo~p, anD be P~l.1# 
lIucen tb£ )Reco~b, bI' tubicb 31ubgment i~ gluen againff 
flim, tbat be llJ1l1l be ret in tbe Jl!lillo~~, &c. anO tbe ~rfme 
\t1a~, fo~ p~epating certatn 31nllrutions:; fO~ Stephen Col
ledge, tuba tua~ arraigneD nnn trieD fo~ Jl)igb ~rearon, ta 
be ufeD bl' btm upon bf!l ([.clal, in tubicb mere fcantralous 
ilnD reflecting <!t~Plemon~, but tbe 31tlffrurtfon~ neuer 
Were 1Jeliueren; anD to tbhl tSoint tOe ~~irot1er nefireD 
([ounrel, tubicb tua~ grantell, anll Winnington aIDgneb 
(ltounrel fOJ bim: lit tuag faib bp tbe <!tonned fOl tbe 
lL\tng, tbat it i~ tbe <!trimc lUbfcb makeg bim infamous, 
anb not tbe 31utJgment, ann tbat tbe 3lutJgment lUag gt .. 
ben fo~ a ([rime, h1IJicb nib not Deferue anl' fuch 31 uti g .. 
ment, if it lUng anl' <!ttime at aU, the 3lnffrtlliions:; not 
being lleliuereb; anb tbetefo~e be bag not loll liberam le
gem! 31t waS anftnerel1, tbat tbe 3lutlgment being an in= 
famotlg Jjutlgntent, anb being ill Jrolce, it fg not to be 
obJectetJ. tbat tbe 31ttbgment lUag not p~opo~ttonable to 
tbe <.!Crime, till it be t£berrCD; but Holt Chief Junice put 
tbem in ~fl1tJ of tOe Jlling'~ tSartJon, tnOfcb be fain {jan 
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giben bfm a netu ~rellit, a~ in QCafe be ball been attaintetJ 
of ,JFelon!" o~ ~tearon ; nom be map not be a mttnefg ; 
but if tbe Ilting parbon bim, (J£ rna!, be n mitnef~, fo~ 
now tbe Ilting ba~ gluen bim a nettl <[re'O(t; nnn be faid, 
if be be conDitt of Wetjutp ann parnonen., be map be a 
mitnef~, ann fo be tua~ ftnom ; but he faid, tbat tf tOe 
19arnon ban not been in tbe Qtafe, (Je wouln not fo!, wbat 
ban been tbe lltonfequence ; but S. Eyres J u{Hce faiD, tbat 
be ban altDapa tbtlugbt, tbat it i.G tIJe <!Crime tuIJ1Cb makeS 
a ~all infamou~ ; ideo quxre; but Holt Chief Jufrice 
'tUas cleat, tbat tbe @BrtlOIl ban reffo~etJ bim ad liberam 
legem, anti tbat be ougbt to be a [mitl1cf~ ;) ann c[ompa~ 
rtron of f1)anb.G in tbu.1 <[afe tuaG (Jeln 110t to be 0'00'0 
Q;UitJence, etcept tbe t~apet.G ate fom\,O in the ~utlon" of 
tbe l\3etfoll ; but wbrre in tOe CZI:uftollp or anotber, it t~ 
not ~bnumce. 

Anonymus. 

2. AT Guildhall in an affion upon tIle Cltafc, fo~ 9}E}d~ 
ne!, recciUen bp tbe iDefenbant, fo~ tbe [lfe of tbe 

J~laintiff, tbe <!EUinence tuaG, that tbe Dcfennant watt 
Gpp~enttce to tbe l\1llainttff, ann tbi!f wa.G fo~ @lerbice llone 
in a @)bip 'of tbe iL\f"~'S, bUtfug tbe app~enticellJtp; anti 
tbe 3lnnenturea of Gpp!enttcellJip bein~ p~onucen to P!Ollt 
the Defennant Gpp~enttce to toe ~Iafntiff, it \\lag inliLlen 
tl)at tlJe lJ)an'O of tl)e i!)efenllattt oug(Jt to be p~obell ; to 
tubfcb Holt Chief JufHce a~reen, unleeS tbe 31nllentUte be 
rnroUeb. 

Ee e e 2 Term. 
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.J- The King and Kemp; devant. 

J. J dtDgment tna~ giben tn tbiS ([are bp Eyres, anti 
Holt Chief Jufiice, tbcp onIp being tn Cltourt; 
G. Eyres being Deai), anD Juftice Gregory abfent; 
anb Holt Chief Jllftice faib, tbe ®~ant in mue~ 

mon tJ£penns upou tbe <nalfOitp of tbE ®~allt to Fryer, 
fLll if t'bf~ be not goon, tben tbe fubfequent QDlanta are 
nat goon; fo~ tben . tbe Ilting wouIn be Deceibe'O ill bis 
~~pJ1t; fc~ bia lrntent mns onIp to grant an IDtllce upon 
tOe [)e~£tmtJ1ati.on of a Plto~ ,®~allt, anD not to gtant an 
IDftice im111edj~t,e: anD as to wbat bas been objettetJ, tbat 
tbe ~~allt to Fryer hl bOiD, it being to commence upon 
tbe Jfo~feitute liJ~ @Uttettlle~ of 'M. tb.e tllbicb jf' an tm~ 
},1otrillle l$£ginttfn!J:) fO~ M. b,auing but an eEllat~ at miil, 
be coulD not futrenl1er it, fOl an eElfate at [[ltll cannot 
be furtettb~ei), but tnbfn tbe one l:!>actp agrees to Depart 
1l1ttb Ilts:; c.retlate, anD tbe otbcr to accept it ; tbf11 amounts 
to a Determination of their Wills, but not to a Surren
der ; ann fa tn tbe Cltafe of n jf o~fettute, an QEllate at 
([1m cannot be fO~fcitetJ., but tbe act \libtcb tuouln amount 
to a jfo~f£(ture, amountS 01(0 to a Determfnation of bt~ 
mlf1l; ann fo it aJall be £tpOUllDeb, anD no aouantag£ 
llJall be taken of it, bp [[lap of QEntr!, Ol @>£lfure, a~ 
fo~ a Jfo~f£fture; anD this wag aHoweD to be fo tn tbe Cltafe 
of a common llDerfon ;' but per Holt Chief Jufiice, in tbe 
([afe of the mil1g', tt i11 otbertuffe; ann be tuba bas an 
i"ffice at tDe mm of tbe llling, ba~ it not at tDe mill 
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of botb l~attfef$, af$ it is bet\1.1een common 1gerrou£1, 
but tbe [mill is tbe mm of tbe mfng, anb tbe @lub· 
leet cannot bet ermine bif$ mill tuftbout toe ~etmtmon of 
tbe Ilting; anb tberefo~e tbouglJ in tbe <!tafe of a com, 
mon ~erron, 'Qtenant at mUI cannot rurrenber, pet fll:e~ 
nant at mill of tbe Ilttng map rurrenber, anb tbere ougbt 
to be a [[lill of tbe Il1tng beclareb untler tbe Great Seal, 
tbat be accept£; bi£J @)urrenner, otbertntfe be i~ finoble, 
jf fJe rureearea to e~ecute bis ®ffice lPitboltt fucb Dif= 
£bnrge; ann tt tuas fo bone in tbe <Ir~(e of Hide anb 
Hale, Chief Ju{(jces of the King's Bench, wbo aifuaU!' 
JUtrell'll~eb tbeir Offices of Chief Ju[tice, anti bab n Dir. 
£b~rge U"\let tbe Great Seal; ann tberrfole tbe £iDffice ttl 
tbe (.[afe of toe Iatng map be netermineD b1' ~urrenOet~ 
an'P a ®~ant to comtilence upon rucb Determination iG 
gOllty ; fo alro in Qtafe of jfo~fettute, tbe llting migOt 
take ~Ul'()ol1t(lge of an ~Hf tubfclJ QmOUl1t~ to a jfo~fefture 
IIp map of InquHition, ilno (eife tbe £Dffice upon fucb 
!l!3atter of JRe(o~n founn, Witbout a [)rtermfnotfol1 of 
Dts [[{{II; anO tots fOl man!, weigbtp )l\earol1~, n~ to 
p~eb~ut tbe ~ollfcftattott of otbers fo~ tlJe £Office, &c. 
,fPI b~ mill' fav, tbat [Je tIJoulll not iJetermine Oi~ [[lfU1 
fir; long il~ tOe 1gerron nemeon~ btmfelf' n~ be ougIJt:; 
ll,ut if it be fouun bp ]nquifition 011 )Reco~n, tOat be ban 
fo~felteb bfg !IDffice, tben be woulb reife it or; fo~feft, ilil 
be milJbt bp tIJe Lam; ann tberefo~e tbough be agreeD, 
tbnt a jfo~fettUte couln not be in tbe <!Cafe of an IDffice 
at mill of a common ~erron, pet in the <!Cufe of tbe 
Ilttng tuete migf)t; but tf toe £Dffice cannot be netetminen 
up Jfo!feiture o~ @>urren'Oec, pet it \1)oulb c£rtafntp neter~ 
mine ~p Deatl); anil be Dro not fee anp )aeafolt, tut tout 
il$j be tlligbt (fife tbe IDfficc, o~ Determine [Jig [[till, ann 
grant tt llurinlJ the lLife of M. but tbat n lID~ant of tbt~ 
spffice after tbe P£ftUJ of M. tpouIO ~e goon; fa! tbt~ 
uctmJ an Bl)flice in tbe QCtatnn to grant, ann not bcfl1{j 
mt ~ffi,e of Wbie!) '1111' QJ;ftate ill jfee fa in Effe, but 
newlp granteb; tbis map be lJral1te~ to commence in fUn 
turo, anD to rife anb fall, ann to be in eiIe, anl1 not in 
eife, as well 8!j a Rent map, tubt~b map be ro fftantell 
m~~bout ~uentoll ; anb tbta is not agniltll anl' Bule fIt 
~alU, aa it l1loUl~ in "qfe ,:If lnnDS Pl 'Ql:{Jittgs, lnbfcfj 
p~r~ bp 1L(~etp 0: @atent, as Barwick'~ 4Cafe, s Coke 

Rep; 
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Rep. &c. fo liu'bgment wns giben fo~ tbe iDefenbant, 
tbat tbe ~atent i9 goon. 

Stevens and Squire. 

:2. THE iDefenbant pleabS a ~Iea of ~ltbnege, 06 
c.!tlerk to one of tbe W>~otbonotartea tn tbts 

£@anner; & pr~ditt. Deft dicit, witbout faping Venit & 
dicit, o~ making any Defence, anb dicit tuitbout venit 
Uliabt be ore tenus, &c. non allocatur, be being in Cufio· 
dia mar. ann berole anotber IDa!, of Continuance; but 
if (t tuos; at anotber i)a!, of Continuance, after tbe .Da!, 
of Appearance, it ougbt to be venit & dicit; but fo~ 
tbe Want of Defence, t[Je Court biD not fcrm to regarD 
it; anll itt tbe ~are of Keckwith anD Wheeley this; '(!C:erm, 
bJbere tbe iDefenbant pleancll (Jis; ~~ibUege all an ~Uto~~ 
nc!, of C. B. anll mabe no Defence; Holt Chief Juflice 
faiD., it tuas; a Qtbfp itt JF)oltinge; ann he raid tn tbis 
CIrafe, tDat if a Prothonotary, o~ otber Inbo is; a 1gerfol1 
Plibilegen b!, Record., pleaD biG 191ibilege, OIlD bzing i1 
i[[(tit of ~~tbilege attefting it, tOot tbiS" ia conclufibe, 
nnn tbe ~Iatntttf tt.ap' not trabrtfe it; but otberttJife ft 
is of i1 ~fnk, o~ ~ertJant to fucb Wletfon fo PltbilegelJ • 

• 
Key and Briggs. 

3'IN nn gfffon upon tbe <!tafe a(Jafnff Briggs the Mar .. 
thaI, tbe ntliatntttf DeClareD, that be ban commenceD 

an action agatntl A. B. anll tbat be waa commfttell ta 
tbe ~ufiOb!, of tbe iDefenDant, anD tbat be being Prifo
narius in Cufiodia ditto Defendentis, tbe Wlafntitf ob. 
tainell a ]JuDgment agahttl btm, anll toot be intelllling to 
cbarge bim in <!EteCUtfon, tbe iDefennant fuffereD bim ta 
dcape, bp tnbtcb, &c. upon tbe <!fbillence to fiJew bfm in 
cu(fodia, tbe!, p~obucen anD tbewen tbe 1&eturn of an 
Habeas Corpus, ill UlOicb, inter a1', be tuaa returnen to be 
taken ad feCt. of tbe ~Iaitttftf, anD to mew tbe (!ffcapr, 
a mote out of tbe ~atnJal'!1 ')Book Iping in tbe i'mce, 
tn mOitO tbe @'urname ontp. witbout anl' c.!tbliffian marne 
tunD lU~ote, lUafJ llJelUn; ann tbtlt tbe ~atl1Jal knew tbat 

2 be 
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be tuan not in ~uffOllp: 31t U1iUl obJ€ctcb, tbat tbig be~ 
iug tuitgout a Qrf.ntftian Jaame, it in incertain, anb it 
mop be anp @erfan in tbe mo~ll1 of fucb a @nrname, 
as tueU a~ tbe )\!>erfan in (ltuffol1p at tbe ~mit of tbe 
)1tllatntttf ; but tbe lL\notulellge of tbe e)J}arllJol tbat be tuag 
in Qtuffanp, obbtate'O tbat £lDbJctttoll; tbell it mas ob~ 
'jecten, tbat tbt Count is, tbat be Prifonario in Prifona 
prrediCt. futb a Dup exi!tent. tbe l~latl1tiff obtatneb llun«~ 
ment, anb tbat tbe W>laintitT tntcnbtng to cbarge ,him, 
tbe Defcnbant permitteb bim to efcapc; but tbe <!Etlinence 
\tHIS of an QJ;fcap~ befo~e tue t[:fme of tbe 3lUllgment; fa 
tbe Count f£j of an (!1;fcape aftet ]ungmcnt obtainell, but 
tbe <!ebinence of an ~rcape befo!e tbe 31Ullgment, fa it 
lloes 110t maintain tbe iDeclaration; non allocatur; fo~ it 
'is all one in <!Etfect ; fo~ tbougb aftet an ~(cape tbe @Iain~ 
ttff cannot cbarg,e bim in Q];tecution upon tbe J/tt'ogment, 
pet be IUfgbt p~oft(ute bim to ]ungment, aa tuell a~ if be 
ban remaineD in actual C!r:uftobp ; ann tbi~ ~ctiol1 i~ not 
b~ougbt fo~ an QJ;fcnpe after being cbargcn ill <!ftfctltton, 
but fOl an ~fcapf to paCtlcnt tbe @Iaiuttff charging bim ; 
atlll tbf~ i~ all one, he it befo~e o~ after 1ungment ob:: 
tatnell ; anb Holt Chief Jufiice ctteb a <!tafe b£fo~e Bridge
man Chief Jufiice, mbrre tbe <!tount tuas of an QJ;fcape 
Il!, 13aron nun jfcme; anll tbe QJ;utnence rona of an QJ;~ 
Ccape bp one onIp; pet ruled to be tbe fame (!ffcape. 

'The King rverfus Haines. 

4· T HIS \\las an ]nfoamation againff tOe iDefelt c 

i;'Ulltt, bccaufe tbat 1]£ being eleBeb an GUJerman 
of tbt ([itp of Worcefrer, bin not take tbe ®atbS at tbe 
(lime appointell bp tbe ~tatut£~, [which were recited] attn 
tbat be acten as au ~UneCU1an aftEr tbe '\!rime incurren tnttbin 
tubtcb be OUlJbt to baut taken tbe "ntbs ; tbia upon tbe 
fiCtfal appearen to be a tuarm w>~oretutton fomentetJ bp a 
!getfotl fn tbe bilJbeff Qriuil setatton, upon ap~i\late 
19iQue; tbe {)efennflllt babing smitten to toke tbe ~a~ 
crament tb~ee IDapa aftet tbe 'Qt{me paefcriben bp tbe Gff; 
but upon Jaotice be reteibe'l1 tbe ~acrament, DUn illtenb~ 
en to take tbe IDatb£' [be being a ~£troll in aU )1Dotnts 
confo~mabl.e, ann tuba communicaten frcqucntlp Cb£tp 
~ear, ann ball tilkcn tbe £i)utb!l fetleral aimcJl] at tbe 
nr~t @lemol1~, tubtcb mete to be bcl'O upon tbe 18th Day 

of 



~--------~-------------------------------
T er111. Trin. 7 Will. 3. R. B. 

of January; [mt tbe ~apo! tuent to London upon tbe 
18th Day of January, lUll) anjournen tbe @)effions to tbe 
22d of January; in tbe Interim tbe DefenDant took tbl: 
~a(toment, ann upon t{Je 15th of January be took tbl: 
IDatbs in a @>effions met de faCto, [tbougb 110t leganp 
bel'O, fo~ tnant of t{Je ~~erence of t{Je 9@apo~ o~ JReco~~ 
net] fo tbot be might confo~m to tOe Direction of tbe 
get, Qfj ucat O!j {Je cOllIn; ann after, bcfo~e tOe 22d of 
Jan. be being til London, be took t{Je @lacrament {Jere in 
London., anti upon t{Je firft Dap of tbe flCerm, be took 
tbe ®atbs in tbe ([ourt of King's Bench; but notltltt{J= 
nanning tbiS ann all €j)0~t6 of ~ubmimonS, \VOtCl) be 
couIn malte, being offereD, Oe tuas p~ofecutelJ upon an 3lns 
fo~mation; ann upon tbe ~riol a QCopp of tOe 1500k of 
tbe ~o\tllt:<tl£tk of Worcefl:er, in tnbfcO {Je cnttelJ tbe 
Plaints, ann tbe Stile of the Court, &c. Inas oifetcn itt 
~\litlence to p~obe, t{Jat be fat in Court as a Judge, ann 
{JeatlJ a qrt\lil <!Caufe aftet t{Je 18th of January, \t1bicb 
tuas tbe DBP Of tbe ~emona; but tbi~ tuilS oppofen aG 
110 <!futnence, tOe ')5ook not being a JReco~n, but ~f~ 
nutes bp tu{Jtcb to lJ~atu a lRecoro; ann tf tbe lDook it 
felf tuas bere, it coullJ not be tean, a fortiori a ~opp; 
Holt Chief Juflice fremctl econtra, ilnD fatn tOat at Hun
tingdon befo~e Hale Chief juftice, t{Je 1300k Of a f!Cotun~ 
([letk. tuaa teob; anlJ tf tbe 1300k mal' be teab, a cztopp 
of tbe 'JBooit map be reab, fo~ in aU cztare~ Inbete tbe 
ID~ilJfnaI fa ~bi'Oence, tbe \topp ia Qf\lfi.lence ; but if tbe 
ID~fgfltal be but a ([oPp, tbere a <!ropp of rucb ID~flJintll 
map not be rea'O, as a 13001\ fo~ ~~obate of a [[lIn of 
)l.,ann ; tbi!1 i5 but a ([opp, anll tberefo~e it ougbt to be 
p~obucen, anti a ([opp out of tbe 1300lt ltlill not fuffice ; 
but a ('topp of a ~~obate of a [[UB, robere tOe ([ourt 
fJas 3ftttt~DtcttOIt, if; goo'll, becaufe tbe J;>~obate tt felf in 
Cucb (lCafe is an ID~iJJtnal ail of tbe ([ourt; but tOen it 
was fai'll, tbat tbis is a 13ook, in tnOte{J ebct1? JF)erfoll 
makes Qfntrfes, attn not oulp tbe p~oper ~fficet; anll 
tbat if tOe Qfl1trp tn tbi~ 1300k O)all be QfbtDence ta 
cbarlJe anotber in a crtminal ~atter, anp ~an minOt be 
mane a cztriminal at t{Je Qflectfon of anotber; ann tbi~ 
appearing to be fO, tbe cztourt refmetl to inclfne, tOot it 
mas not <!EbilJ£nce, anti nemanlJeti tbe ~pinion~ of tbe 
Jufl:ices of the Common Pleas, tubo coneurte'll tbat it hta~ 
not ~\lttlence ; toe Deagn of PlotJUctnJJ tbf~ 13001\ lUag, 

I ut 
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ut fupra, tbe tubieb waf:) alro opporctJ, nnD tbat tbe cn:n~ 
up in tbf Stile of a Court beln b£fo~e A. B. &c. llJall 
not be conclufibc, tuftbout p~OllfnJJ tbat fn .fact A. B. 
tuas tbere ; tbe tubicb tuaa agreen per Curiam, tbat it 
tuaa in rucb (!tafe necetfatp to p~otJuee a lReco~tl to p~obe 
a Qtourt of lR£CO~'D bel'b, ,111 alro to p~obe tn .fact, tbat 
tbe ~attp tuOf:) tbere Plerent, as toe BecO!D mentfolU; ; 
but tbia [)bjectiol1 1.1anitlJen; fo~ upon bearing of tbc 
~ttle, tt tuall onlp Curia, &c. tent. &c. tuitbout raping 
before whom the Court was held, ann no ~ourt mop be 
bel'n but bero~e tbe wopo~, o~ JReco~tJer, nnn tmo alOet" 
men, ann tbe ~ttle lloeg not fap, tbat onp of tbem were 
tucte; but if it tuag before the Mayor & Sociis, &c. It 
lUilS ngreen to be tJOOO; ann fo~ tbta i~eafon toe Court 
feemen tbot tbere wila ItO <[ourt brIn., nnn tben no aff~ 
tUff; but ruben tIJe Qtounfel fo~ tbe [)efel111ant openen 
bill QJ:afe, tI]Cl' iuuftell fOl (Jtm ruat tOe 31nfo~mation wag" 
tbat be nfn not take tuc IDiltbs at fuch a, Semon, wbicb 
maS' tbe next Seffion after biG QJ;lection to bh, ®fficc, anti 
tbat be continUf/) to e~ercfrc big 9J)ffice after tOe ~tme 
appointen to take tbe flDatbll; anti tberefolc tbe <!trfme itt 
tbe 31nfo1mation, ann alfo tn tlJC art, t~ tIJe gctll1lJ aftet ' 
tbe fiCtme in WIArD be oU!Jbt to babe taken tbe IDatl)G; 
«n'D tlJcp fain, tfJilt tbi.G i!l tlJe ne~t ~£mon.G after fits <!f~ 
lefffon into bi.G 5JDffice; ann tue nert ~rmon.G in tota 
(!tafe., i£t tue whole Time of the Seifions, (cit tm toe 
:2 2d of Jan. to tnbicb 'irlntc tbe 0etU0I111 tua.G alljournet1, 
ann tbetefole bi~ acting after tbe 8th. ant1 befolC tue 22d. 

fs; no Jfo~feftute 01 ([rime, if be bas taken tue i)iltbs 
upon tlJe :2 2d. tbe tobfeb tuua lllJtfen to bl' tbe Court; a£i 
it wa~ alro, tbat tf be ban l1£glettcn to receUlc tbe ~a~ 
cramcnt till tiJe fitff IDa!, of tbe @>effiott, B11'O after be 
ban rece{bcn it, anil toolt tf]e ~atbs upon toe 22d of Jan. 
lnbirb is rue IDal' of tue aOJournment, tuat tbtll ball been 
goon; but it tnil~ fain, tuat be bauing otnitten to recdbc 
tbe @)acrament \l.litbtn tbe tb~ee ~ol1tbg, t[]at be is; now 
ntCablen to take tI]e £Datbs ; anD tbetefo~e be befng b(fable'O 
iJ!, bis ol11n .IDctJtect, anD not babing qUaltfieb btmfelf 
lDitbtn tbe '(time p~ercriben to take tbe [)atbs, be beinlJ 
btrable'O to take tbe i'atbs tbe 8th of Jan. bi.G aCting of,: 
ter lIJall be a .Jro~fe(tUte, ann tbe ~emons llJall babe Be
latton to tbe fttll IDap of tbe ~emol1~ ; non allocatur; 
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(o~· tbe Seffion is one Day in Law, tbougb belIJ at re~ 
llerai Dap~, if tt be bp Slbjournment; anb a~ to biS 
~£lJle(f to receibe tbe @>acrament, tbh.1 is a tJifitnct ®t~ 
f~nce, not aUe'Ogen in tbe 1nfo~mution; but tbeSDf. 
fence alle'OgclI i~ [not tbe .flcgfeff to receibe tbe @)ac:ra~ 
ment o~ to take tbe ~atbS' but] fOl afffng aftee tbe 
flCfme Ifmtteb tn tbe ail fo~ talttng tbe £lDatbs, babing 
neglecteD to take tbem ; of lDbitlJ affittg after tbe 22d of 
Jan. no ~~et(nce of })~oof lnag offereD, anll tbetefO~t 
tbe Court 'OtrecteD tbe Jjurp to finb tbe il)efenbant Jaot 
guilt!'. 

r~ Barlow and Vowell. 

S. AT Nifi Prius in Middlerex; ruled rer HoYt Chief 
Jufrice, tbat lDbere a ~an malte~ bimfelf a ~ar~ 

tp tn 31nterell, after a 10faintiff Ol IDefcnl1ant bas an 31lt~ 
fetcll tn bis 'O.!etlimonp, be map not bp tbis lIep~ibe tbe 
Thllaintfff Ol IDefenl1ant of tbe ')5enefit of bis ~ellfmo# 
up; ar.; if a ~an be a [[{itnefs of a [[lager, Bee. anti 
after bet, tbhl tball not be a Bearon to t.tctpt againlf 
bts being ftuo~n to p~Obe the mager, 

Sanders ~erfus --

6. GOO D S Inere taken in ~tecution in tbe ~offer-c 
fion of Sanders, mba ban tbem bp dlirtue Of a 

eale from Gulllon ; upon tubtcb Sanders b~oug~t an 
affion, anll tbe DefentJant innnell, tbat tbe @>ale to San
ders lDa~ fraul1ulent agafnff fJim, be being a ~rel1ito~ flp 
31uttgmcnt; Holt Chief Jufiice fatb, tbat if tbe l1utJg~ 
ment tl1a~ upon a ti!>oint trtell, tbat tben be neeb not to 
Plobe tbe €onfi'Oeratton, but it tbatl be intenl1el1 gOOD; 
but if it be a 31ullgment bp ~ol1femon, Bee. be OllB'bt to 
Plobe It to be fOl a juff Debt, otbetlnife be Iball not obet~ 
tb~o\tl tbe 0ale, tbouBb it be f~aUbulent~ fo~ it irs goon 
againa aU but Qttebtto~U fOl a juft iDel1t bona fide bue. 

2 
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Lamb and Mills. 

I. T HIS tlJ:etm tbe <!touct gObe 3!ttbgmcnt in 
tbtu (!Cafe, tul)fcb (nas Trefpafs quare c1aufum 
fregit & averia cepit & afportavit; tbe Deren::: 
bant came anb jutlifieb, anb pleabell a 'l5p. 

}tOlD, &c. anti tbat be as Bailiff took tbe 13eaftS, as R 
i)iftrefu fO~ 'Ii~eacb of tbe 13!HLatn bp tbe Dlafntitf; 
anti upon PlOUt }1t)lealltngs tnbtcb wete t1la(nn upon tbe 
~~ecebent of Tinteney'S <!tafe, itt I Cr. anti March, tbe 
~Iatntiff bemUtrel1, anb manl' (!ftceptions wert taken; 
but in tbe 1l\efolution of tbe Court, Ho]t Chief Jufrice 
fattl, tbat tbe W>leabings are ill, becaufe tbat tbe iDefen .. 
bant ball not llJetnn a Precept to make tbe iDitlrefs, t:o~ be 
coulD not bo it ex officio, no mo~e tban n @>betUf migbt 
ttecute a ]ttbgment of tbis <ltoUtt (nitbout Q [[lett; 
ilntl tbe <!tommal1D in tbis <leaee is teabeefable i fo~ tbfS5 
jg the Difference between a Jufrification in Trelpafs, and 
an Avowry in Replevin, that tbe 31uftificatfon tbere is in 
the Right, anll tbetefo~e not traUetfable, but in 'QI:reCpafs 
it is onlp bl' (nap of (lEttuCe; afro ill Trefpafs it fa fufficient 
to fap, tbat Pr~fentatum exiftit; but in an Avowry be 
ougbt to ll)ew, tbat the Thing was done, as well as Pr~· 
fentatum exiftit. 

Ffffl, 'The 
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The P arifo of St. Swithin and St. Mary Bo .. 
thaw in London; puis., 

l.' 

2. UP 0 N a ~otfon fo~ a Prohibition ta a 8uit 
tn the EcclefiafHcal Court, upon a Bate agatnff 

the :Jinbabitanta of tbe tearillJ of @>t. Mary's, to contrls 

bute to tbe Repair of tbe Qtburcb of @>t. Swirhin, to 
lUbfcb ~aritlJ tbe llt>artaJ of ~t. Mary's tuas uniteD b!, 
the Aa for Rebuilding of the City of London; it tuas 
fain bp Shower, tbat tbough bp tbis Qct tbe QCbutcfH'll 
ate uniteD, onn tbf~ Qtbutcb fS become tbe Warttl)= 
(!,tburcb to botb ~atiaJe~~ tbat pet tbe @atitl)e~ rematn 
lJifiinct, anti tbe 3Inbabitant~ of @)t. Swithin cannot make 
a ~at to CbtltJt the 31l1bnbitants of @>t. Mary Bothaw; 
as if in a ~t1rket:'atotun twa ([butcber; ate unften, an'O 
ont of tbem hl 01'Oeretl to be pullen Dotun, anti tbe otbet 
is tbe Dhip ([butcb in cammon to botb ~atUl)es; PEt 
tbis noe$) not ullite tbe ~artl1Je6, quod fiJi t conceff'unl 
per Holt Chief J uO:ice ; but he [aid, that tbere map be 
a l)tffercllce between fuel) att [Inion maOe fit' tbe li!)l1ttOhfJ 
ann i'~inatp, aCCO~l1fn!J to tbeir o~tltnatp @otnet bp Law, 
ann an dlttil1n aiS bere malJe bp get of ~atlhlm£nt; fO~ 
tboUnb tn tbe fir« flrare; tbe ~(Jutcbes au uniUlJ, pet 
eueb ([tutOI1 tlafiS not make one tbe t~atfl1J,(.tf)urcU to tbe 
otbet Ularta); but tbe!' il~ to tbiiS lRefpEtt remain as be~ 
fo~e; but bere tOt CltUuttb is become tbe ~atil1J<QtbUtcf) 
to batb tIDattfiJH;, anD tbeUfo~e it map be reafonablr, 
tbat bl1tb £!)arUIJ£ll lboutt1 cohttibute to tbE JR£pait of tt; 
ann be Baue a Do!, to tbe otbcr ~foe, to l1]etu Qtoufe 
lllbp a ~~obibftfon tl.Jolllll not ll'O; puis. 

I Johnfon 
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Johnfon and Ley. 

3· UP 0 N a Declaratfon fn Probibition, anti toe 
ll!>leanfng to it, upon Demurrer, two Qge([ion§ 

lUcre ilrgueD; Firfl', <lipan tbe remHit Curiam bp tOe 
Dean of Salisbury, wbo {Jan a Peculiar, ann be mane Let
ters of Requeft to tOe Dean of the Arches; upon tnbfcb 
it tua~ objected, tOat tOf~ tna~ per [altum, ann tbat be 
ougbt to babe ml1tJe bi~ JRequeff to tbe immcntate £DltJf· 
nat,." attn Hob. 16, 186. ann Cr. Car. 262, &c. were eitcl) 
fo~ tbi~ ~urpore ; non a]Jocatur; fo~ tbougb tOi~ ig true, 
if it tua~ a Peculiar of an Archdeacon, o~ an~ otber, fub~ 
jeff to tbe ]tlriat1iffion of tbe ®~binar~, tbat tben tbe 
IDbJettion~ maDr, anti tbe <ltafeg etten, wouln boln ; but 
to tbt~ Holt Chief J uftice fatll, tbat tbere ate three Sorts 
of Peculiars: Firfi, [[{bfcb fa when tbe Qrcbneacon, &C. 
babe a lI!'ecuIiar tnitbtn tbe IDiocefe., ann fubject to tbe 
3lurign(ft~on of tbe iltbfnarp. Secondly, mOen one ball 
a l\!lecultar not fubJcct to tOe ®Jtlil1urp, but to tbe ~rcbl 
l1itlJop. anll tbe Third ifJ, [[tben one ball a igeculfar, 
Cubtett neftber to tbe !lD~btnntp no~ to tbe ~rcbbUlJop, aa 
there ate fame; anll he [aid, tbat tbough tbe Dean of 
Sarurn ia to fame lIDurpofeo (ubleer to tOe 3!utt~biffion of 
tbe 1BifiJop, pet or; to tbifj t0eculinr, it i~ aU one, as if 
It wa~ in a @>trangcr; ann it if; not unbet tbe ]urifs 
Diction of tbe BiGlop of Sarurn, mo~e tban the- Bifhop of 
London ; ann if be bab mane lRequcff to tbe Bifhop of 
Sarum~ ilnn tbe ,artl' ban been eiten upon it, fuel). ([ ita, 
tatton ban been a orttatfon out of bfg Dfoccre withIn tbe 
Statute of 2.3 H. 8. atttl it boca not appear, tbat be is 
lDftlJin tlJe 1utf~niffion of tbe Bilhop of Sarum, nnn tberc= 
fo~e it aJall not be {ntenben! 1.6ut Secondly, the greater 
~uelllon tmu;, if tbe Proaors in the Arches milJbt fue 
.fo~ tl)etr Ire£) [in a ~>utt p~orecutelJ tbere] in the Arches, 
D~ OUllut to balle an affton at Qtommon law; anll ft ltH1S 
flttJUCn tbat tue jfe££$ are t!Cempo~al, ann a Dutp tnbtcb 
Il)all go to tIle (!f.tecuto~; ann man,., ')SoakS Were etten, 
tlJot tbe Ecc1efiafHcal Court ban tucie }\:)owet bp feberal 
~tatme~, ann in none of tbem nn!, ~entfoll mane of' 
jte£a; on tOe otbet @>ioe, it \J.lil~ argueb, tbat tb!~ f~ a 
JlUtt~nHHon nrtUng out of tbe i>~lginal ~aur~, tllOfcb 
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wati of tbclr <[ollufance, anb manp CZJ:anons feemeb ta 
fftabHfiJ tbhl autbo~ftp! 13ut tbe Chief Jufiice feemetl to 
boubt, fo~ he faid, if tbe Jkfng erect a nem IDffice, be map 
Jtot mH1r~ (1 jfec to it, a~ fa tefolucb in Veal anb Prior's 
QCafe tn Hard. Rep. 35 I. ilntl if tbe King cannot, a 
Canon of tbe CZJ:burcb caltnot; fo~ tbougb tbe QI:1erlJ!' 
map be ta~en tn <[onbocation bp tbe Ql:lerD'!', pet tbep 
canllot cbarge tbe !LaU!'; anb tberefo~e at tbe 13egflllling 
the ~attp couln not babe anl' Beme1Jp, but a Quantum 
meruit fo~ bhl 11. abOUt ann ~ainti; ann after fuCb an 
action b~ougIJt, anti tbe ~erit of big @>ctbtce ta~£n bp it 
~utP at furb a reafonablc Rate, tbat \l:Ibfcb is reafonable 
at one ~ime, tuouln be at anotber; ann bp tbis SlIDeantS 
an accufiol11able Fee came to be taken; but pet tbiS nin 
not alter tbe mature of tbe @>erbtee, lUbicb irs ~empo" 
ral, an1J i!l founnetJ upon a CZJ:olltraff anb Retainer, lUbtcb 
is a flCcmpo~al get ; anb of Cucb ®pinion Jufrice Rokeby 
fremen to be, ann fatll, tbat tbe Qtafe of GefrJin ann Frog
gat in tbe Common Pleas etten on botb ~ilJes, lUas a 
firongcr ([afe fo~ tbe Ecde6afiical JurifdiCtion tban tbfs 
<!tafe; anb pet tbe whole Court lUas of eDpfnion, aftet 
tbe <!Cafe ban been man}? ~imes arguelJ upon a 9J!)ottOtl 
fo~ a ~~obtbition, tbat a J13~obibitton ougbt to go. Curia 
advifare vult. 

Rowley and Raphfon. 

4· I N Debt upon a 9jtlbgment in R. B. tOe Defcnnnnt 
came ann pleatJeb, tOat after tbe Jiubgment a [[lrit 

of <!ErtO~ lUa~ b~ougbt in Cam. Scacc. tJtreffelJ to tbe 
Chief Jufiice of R. B. upon tnbicb tbe ([aufe waS re:: 
mobeb befo~e tbe lUlJges tbrre, tubere it pet remainS lilt:: 
l1etermtnelJ, anb p~apeD JitllJgment if be fiJall be compelleD 
to anflUer, quoufque tbe CItaufe be betermineb tbere; up· 
on tllbicb tbe ~Iafntfff nemurren ; ann adjlldged tbl1t tbe 
IDefenlJant anfl11er obet, fo~ tbhl fa not t1 l~fca eitbet tit 
')Sar, o~ in gbatemellt; anb fucb a Q!:oncIufioll quoufque 
is not gOOb, fo~ ft (5:) not Itke to a ~Iea of (!f.rcommuni· 
catton, fo~ tbere be t5:) onIp «oppelJ till tOe ~entcnee tlif, 
[bargell, ann tbe ~attp map babe a JRe,fummOllti. o~ mc" 
attacbmcnt; but tbe law 110r~ not gi\1e all},' ruef) Be-
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mebr bere; anti Holt Chief JufHce faill, tbat tbh1 mfn-bt 
be plean6b ill abatement, but not in ')Dar; fo~ tbougb 
tbe tl!)lafntftT bag commenceD bf9 gction too foon, it is 
not a Renfon mbp be llJoulD be barten, tbougb it ma!, be 
a iReafon tub!' tbe @)uit (boultl be abatcll; but if a Scire 
facias in fucb <.!Cafe bab been b~ougbt, quare executionem 
habere non debet, tn (ucb <!Cafe, a Writ of Error pending, 
mtgbt be pleaDeD in 13ar of tbe cg;~ecution. 

Greenwood and Piggon. 

S.Johannes Greenwood, Quer. in placito Tranfgr. verf.. 
the Defendant Thomas, mbo came anll ,uffffien; 

upon tubfclJ t{Je )platntiff repliell, ann took ltfue, Et hoc 
prxdict. Johannes petit quod inquiratur per patriam, Et 
prcedia. Johannes fimiliter, tnbete it oUlJbt to be Tho
mas ; ann fo as it \nos objctteO, no ]ITue fs jofneD, fo~ 
tbe W'Iatnttff map not jotn ][ue tnttb bfmfelf; nnll «POll 
@>cl)tcI), tbe Plea· RoB nnll Nifi Prius Roll mere \\l~ong., 
ann fo tuas tb£ Paper Book; anD tbcrefo~e it wag objecteD 
tbat it tua~ not amentJable; fOl no Ql:afe can be Plolluceb 
11l[)ere an amelll.1mcnt lUag ma'Oe of (ucb a ~irplf{ion, 
lllIJCre notbing ll1aa tigbt, but mtffaken tblougbout; on 
tbe otber @lille it tuag fatll bp Northey, tbat tbt~ is; tuftbr; 
in t(Jc Statute of H. 6. of Amendments, anb fo e.tPlell~ 
trrolbel.1 in Blackamore'g ClCafe, 8 Rep. 161. ann 3 Cr. 
43~. 2 Cr. 67. anti upon tbt~ tbc Court ruled it to be 
amentlctJ, niG caufa, &c. fOl per Holt Chief Jufrice, it 
f~ a 9!i3irp~ifion of tbe QIletk apparent fn tbe JElaturc of 
tbe ~btng; atttl tbetefo~e amennable tbougIJ mitlaltcll 
tblOUlJbout, ag mell as; if the Plea-Roll o~ Nih Prius Roll 
tan bUll rigbt. 

Lady 
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Lady Gerrard's Cafe. 

6'1 N a Writ of Dower of a ~npftal ~elfuage, &c. 
tbe DefenDant 89 to JF)art, came anti confelTen tbe 

gHion, Ideo in mifericordia; anti aa to tbe otber ~er# 
fuage be fattl, tbat eft Thomas Gerrard was fetfetl of tbiS 
~etfuage in gee, anti fnbabtten tbere 85 tn bhl Cltapital 
~etrua!Je, anti tbat be ma~ CtenteD a Baron of tbis 
)Kcalm, ann tbe IDefentJnnt lleribeb 'ijtttle unller bim, ann 
pleatletl furtber that illl bi~ gncefio~~ fince @fr Thomas 
babe Uben in tbta ~elfuage, £fa tn tbetr ~apital ~er# 
fuage; anD fain tbat tbtg ~effila!Je ert Caput Baroni.r, 
flntl fo concfubes; witb a DemanD of ]ungment, fi of tbts 
file ounbt to be ennobJen, upon wi)teIJ tbe [)emantlant De= 
mutretJ; attn aDjungeD in C. B. fOl toe i)emannant, Ideo 
a Mifericordia cnttell again; UPOIl \t1lJicb a [[lrit of Q.Et~ 
tOl ttJa~ b~ottgbt; Fidl:, 'J5eeaufe of a ewetfuage being 
Caput Baronj~ a [[loman i~ not innoUlable, fo~ lnbicb 
I InO:. Bratton, Fitzherb. 'ijtit. Dower, &c. were eften, 
ann fa was t[Je oln law; ann it tuas fnliften tbat tbere 
t~ tbe fame Beafon fo~ tbe JElobiHtp at tbia Da!" fo~ it 
is againfi tbe l!Jonour of a jflobleman to babe bbl p~tncfs: 
pal ~eat nibinen, ann leafetJ to a farmer, 31nnkeeprr, 
&c. ann tbcrefo~e it i9' not a Feodal Privilege anl1cxeb ta 
tbe Bcalt!', but it i~ a perronal W~tbilege in tbe JElobf, 
lit!'; ann if tbep babe fCberal Qtapital ~elfualJe~, tbe 
Illeit wouln b~be Cltlcaion to make wbieb be woulO of tbem 
tbe Caput Bironi~. Secondly, Il)ert ate two Mifericordia's 
tnteetJ, mbrre tbere oUlJbt to be but one, fo~ no one 
ougfJt to be t111iee punill)cn fOl tbe fame [)ffence; but it 
lUaa arguen b!, Serjeant ""'right on tbe otbct ®il1e, anti 
agreeb per Curiam, that bere it f~ not fi)ctun toat tbis 
I!>oure lnaa Caput Baronize, Ol that there was all!, ')Saronp 
in @1ft Thomas, of tllbicb tbia lI)oufe milJbt be the Caput, 
anb tbetefo~e in tbts whole )plea no Caput Baronire f~ 
fiJcnm ; fo~ a 9@an map be a Baron, tbougb be ba~ not 
an actual Barony, ann a \l)1)an map babe a Barony, ann 
not be a Baron, fcil. a Peer of the Realm ; a~ Wright 
faitJ the BHbops babe, ann pet the!, are not Barons, feil. 
they (ball not be tried by their Peers; anta ben tbougb 
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@)ir Thomas Gerrard tuas (teaten a 13aron; pet be batl 
not an!, aClual Barony attneten to bis 'Qi:itle, of tubicb 
tbts lPoufe migbt be tbe Caput; attn be fain tbat tOe Ca
puts Baroni~ antietttl!' were fftong <!.taflle~ fo~ tOe iDe.: 
fence of tbe 1Realm, ann tbe lLaw wouln not permit tbem 
to be nilJinen fo~ tOta )Rearon; ann Holt Chief J ufiice 
fain, that tbis couln not be Caput Baroni<e, becaure tOep 
babe aJewn in tbeie l1!llea, tbat ~ic Thomas Gerrard tuas 
fetren in gee of it at tbe ~ime of biS ~reation ; anll 
tbetefo~e tbe Jl1ing couln not bp bis <!rreatton make tbiS 
a Caput Baroni~ ; fo~ a Barony was, lUben tbe Il\ing upon 
tbe flCreation gal.1e ann anneten JLann o~ Qnnuit!' ad onus 
& gradum fufientand. ann fO~ rucO a 'l6aron!, )lieHef 
aJall be paib acco~nfng ,to tbe mate mentfolleb tn Magna 
Charta ; but it ia not llJe\tln tbat tbta J!)oufe tuas giuen 
to ~tt Thomas, but tOe conttat~ tbat be lUas fetfen of 
it, ann tben tbe Jl1ing couln not gibe it bim. Curia advi
fare vult. 

anD after at anotber Dap in tbis ~etm, tbifl QI:afe 
Inas argueD again; -anti tbe firfi: Point as to tbe Caput 
Baronix was in QJ;ffect wattleD; but tbe fecond Error tbat 
bere tbere lDtte two Mifericordia's, feil. one upon tOe 
31ungment upon tbe )Renber, anti tbe ~econl1 upon tbe 
9luDgrnent upon tbe Demurrer, was fttonglp utgen ; anti 
it was objecteD bp Shower~ tbat bere tbe!, ougbt to babe 
RapeD till tbe latl Jiungment, ann entten but one Mireri
cordia, fo~ aCCO~lling to Beecher'S QCafc'l 8 Rep. 61. one 
Demannant o~ f!:enant llJall not be feberal ~tmes amercen, 
fo~ one ~an aJal! be but once ametcel1 upon one SD~igf= 
nBI, o~ fiJan babe but one Capias pro fine, tbougb be 
pleaD Non eO: faCtum to fCberal IDeeD£s in tbe fame Dell 
£Iaration; but wbere tbere are feuetal Defennants, be 
fiJall be feueral ~tmes arnerc.eD; anb be ({teb 2 Sanders 
296. the Cafe of the Dean and Chapter of Windfor, aa 
a <lJ:aCe in ~oint; anb be faib tbat it feemetl to be anmit~ 
teD in Speeor's flCafe, 5 Rep. 57. tbat a fecond Mifericor~ 
dia is erroneous; Northey econtra; fo~ be fain, tbat tbe 
Mifericordia ts fo~ a ~btng wbicb tir£~ nfter tbe £ll)~fgiltal 
fueD, feiJ. tt is fo~ tbe Dela~ giben bp tbe iDefetl'Oant in 
not obcping tbe King's Writ, o~ fo~ tbe ~rouble wbicb 
tbe teart!' baG gtben tbe <!rourt anti tbe <!l:oul1trp in fu= 
tng tnttbout ~aure of action; ann fo~ tbtSJ a ~an map 
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be ag often amerce'O, as be bas 'Oclape'O tue Jl!)latlltttf ~ 
anll be ctteb ~olls Amercement 21 3, 776. anll Fitzherb. 
'Cleit • .Judgment, .pI. 32 • in )point. :2 Leon. 186. 5 Rep. 
58. 

'Qrbe 3lubgmettt tua~ after affirmctl per totam Curiam 
upon botb @oi"t~, fo~ tbe fecontJ amerc(mcnt lUllS; fo~ n 
new Delft!'. 

AnOnYlTIUS. 
" 

7· IN Replevin tOe iDefenbant abolnetl, aU.b tue ~Iain# 
tilf pleabetl in ~at to tbe aUO\t1lP; Dnn after Jlffue 

jofnetl, anti J]!lotfce of atrial, tbe J,1!)latnttlf came iuto 
Ql:ourt, anti p:ap£'O to at be mfgbt (ol1fer~ tOe 2bOtu~!' 
Witb a ReliCta verificatione, tbe lLbfcb tbe ([ourt tbougbt 
to be reafonabIe, anti gabe mule to fiJew Q!:aufe on tbe 
otber ~i'Oe ; upon wbicb at anotber IDap {t InDS obJ£ff£lJ., 
tbat tbts being in tbc iDifcretton of tOe Court., tue 
Court tnoultl not 110 it to tfje Ialcju'Oice of tbe t9art!' ; 
anll tbis \Dollin be a ~~ejubice to tbe iDefen'Oant; fo~ bere 
tbi~ being upon a QtonfeiUoll, be coulll not babe C!toft~ 
upon the Statute of I, Car. 2. as,; tbep might upon a 
laonfuit Ol Demurrer; anlJ liketntre it being bp Q!:onfef= 
fion, tOe l\illaintiff mfght babe a fecond Deliverance; fo~ 
RetQrn irrepleviable (ball not be amarne'O upon tbl? Statute 
of Weft. 2. at; it ifJ beiD 34 H. 6. 37. anD bp tbi~ tbe 
£)dellbant (ball be \t1itbout anp Jfruit of big IDftltefS; 
fo~ be map b~fng fecond Deliverance, anll after confers 
tbe abOWl!', an'O fo in infinitum, attn tbetefole tbc <!l:ourt 
ltJoul'O l10t aDmit bim to conferS tbe ~bO\tl1P; tben it 
was mobell tbat tbe!' millbt tuaiUe their J1>lea anD IDe. 
mutrer, tn wbicb <!tare Return irreplevifable ougbt to be 
n\narnen upon the Stat. of Weft. 2. fed non al1oc~tur = 

9ftet bp Qtonfent be b~otr!Jbt tbe ~one!, tnto <ZI:ourt. 

4 Sir 
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Sir James Harbert's Cafe. 

8. A IDfrtrefl1 tuns taken fO~ a Woo~~ Bate, anb a 
Replevin b~oullbt; anll upon Not guilty pleatlen 

bp tbe ~fficer, at tbe (trial, Qfbi'Dence being giben, ann 
tbe ]ur1' cbargeD, anll reaD1' to crfbe tbeft <I.1ernict, tbc 
~(atntiff became Jt}on[uit; b1' wbfCb tl]e flDfficct was el1~ 
tttleD to treble ~offa anD DamOlll?S, but tbe Jlurp Depart= 
en without atfeffing them; upon tnbicb tbe ~ourt \tla~ 
moUen fo~ a Writ of Enquiry, ann ofter betn!.\' twfce 
mobeD, )Rule waa gtbcn fo~ a Writ of Enquiry ; fo~ per 
Holt Chief Jufiice, 3If upon a Demurrer upon (!fbinencc, 
tbe Jlurp be nifcbargetl, tbrte fiJall be a Writ of Enquiry; 
fOl tlJe 3lur1' Dora not gtue an1' dlettJict~ ann tbetefolc 
the1' cannot a[erg toe Dnmagea; ann tOe fame Rearolt 
boIna upon a Jaonfuit; lmt otoertntfe tDbere tbep gibe a 
dlernfff, fOl tbere fl Defect of affeffing Damages llJall 
not be fuppHen bp a Writ of Enquiry; fo~ in futb ([are 
tbe 3/ur1' babe mf~llemeanen tbemfFlbeg ; fo~ tf tbcp ban 
JJtbfn Damarr€a too bigb, &c. tbc~ mirrot be attainteD, 
ann tbcp are boun'O to ~iue Damages, but tn tbe otbet 
Qrarea it is otfJcrbJtCe; anll he etten a Cll:afe, tDbete ill 
Detinue tbe ~urv gabe a <I.1etniff, but omittetl to enquite 
of tOe malue of tbe ~OOll9; ann be fain tbat tbig \Ua~ 
fuppUeb bp a [~ttt of Qfnquft1' (onttarp to Cheyney'~ 
Qrafe, 10 Rep. I f 9. an'O be fain tbat it tuag fa rulen 
about '3 o~ 14 Car. 2. but tbat be wa~ not fati.Gficn 
lnttb tt. 

ann at anotber to«1' ill tbis ~ctm tbe Court folemnl!, 
!leelateD, tbat a [[1rit of Qfnquftp alaU go tn tbiS Cll:aCe ; 
fOl per Holt Chief Jufiice toe ]jutp bErt ate ntCcbargen 
from gibing tbeir metnict b~ tOe Jflonfuit; anll tbetefo~e 
if tOep biln g{ben a <I.1ctnict fo~ tOe IDamage~, tbis ban 
been but as an Inquefi: of Office, upon tDbicb no gttafnt 
lDtluln lie, if tOe Damages ban been etcetTitJe; ann tbere. 
[Ole tbert i9 no Default in tbe 3lur1', o~ Damage to tbe 
J.l!)lainttff, if tbi~ be fupplien bp a mrit of ~nqufrp ; but 
1nbere tbe 31tttp gibes a m,etnfct, ann noe~ not gibe Da
mages, tbere Cucb a Defect lIJan not be fuppIlcn; fOl if 
tlJe 31urp ban gillen [)amage~, tbts waa a9 W>att of tbeit 
<Ilertlict, upon tDbicb an Qttaint lup, if tbep ate etceffiu€ ; 
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anll tberefo~e if tbt~ llJaU be fupplte'b b!, a [mrit of <!Ene 
quit!', wbtcb if,; but au InqueO: of Office, if tOe Damages 
ate nceffibf, tOe W>uttl'fijaU be GPp~etren tnftbout tOe '15enefit 
of an attaint, anb ty£tefo~e acco~ntnlJ to Cheyney'~ <!tafe 
fucb [)efoult tlJaU not be fuppiicn bl' il [[left of ~nqUitl'; 
ilUtl be faib that tbhl biffftfj notb·irm in IRedon from a 
Demurret upon Qtbil1ence, tn lUbtcb ([afe fucb a Default 
bun been Cuppiten after bl' a mrit of QEtlqutrp; I Cr .. 
14~. anb be ctten I Roll, 272. Brampton'fj (lCafe, anti 
2 Roll, 112. afj ~afefj in tIDoint, be faitl, tbat ill <ltaCe of 
Hn abO\U~p fo~ IRent upon tbe Statute of Avowries, 17 
Car. 2. wbere tOe 3/ur!' ti~ not inquire of the dlalue of 
tbe tRent arrear, tOat in Cucb <!taCe tbtfj llJaU not be Cup,. 
pHen bp n [[lttt of <!Enqutrp; I Sid. 380. but tOe Bea" 
fon ffj, that tbe ~tatllte fupfj, that (ueb ~nqufrp lball 
11£ bp tye fame lutp, fo tbe tlifferent ~enltfltg of tbe ~ta .. 
tute ntnkeg a biff'etent Beafon; be alfo eiten the ~afe of 
Burton attn Robinfon, in a Detinue of' <lrbnrters, tnbere 
tocl' nto Iltlt inquice of tbe ([1olue of tbe <!tbartetfj, anti 
tbat be ba'D bearb tbat tOrte wag n [[(tit of <!.Enquitp 
gtantetJ, but U)at be tua£i not fatigficb tuttb it, fOl tbe 
;iReafon \tlbicb is giben tn Cheyney'~ (!Cafe; but the f3Dmtf:: 
non of tbe JlnqUitp of the [tattle of the cJ!barcb in a Quare 
Impedit, be a~teetl, migbt be ruppttctl bp n mlrit of Qfnqutrr. 

T he King 'Verfus Kendall and Row. 

9· T HIS tna~ upon D !Return to an Habeas Corpus, 
bp wbiCb it appcareb, tbat tbe Il!>~ironetfj were 

commfttetl tp tbe Secretary of State, ann a Privy Coun ... 
feJIor; ilnb tbe QJ:aufe erp~ctfen in the marrant of 
<!Commitment wa~ fo~ fPtgb 'ttreafon, fcil. fo~ being aill:: 
ing Dnn affilling to @lit James Montgomery, tubo lUaa 
cbargetl fo~ fJ)tgb ~teaCon, ann in tbe <turtonp of t1 
~etfenger, to make big <mfcape; to tbfS !Return Shower 
accepten, FirO:, ~o tbe g,utbo~itp of tbe ~erfon tulJO 
COll1mtt~, fcif. tbe ~ecretnt!' of @tRte, 01 a 191111p <lCOUt1~ 
reno~; fo~ be faill a ~etretatp of @)tate, qua Talis, map 
not anmtniffer all IDatb, anb a ~al1 olllJbt not to be com, 
mitteb tuitiJout ttellfmolt!', tnbicb ougbt to ·be upon IDatb ; 
alfo a @>ecretarp cannot take a JRecogniitlnce to p~ore~ 
cute, \lJbicb t£t tbe llfual mta!" anll fit to be obferucll ; 
anti be matle tbe fame ~bjeHton to a J13~i\l~ <!tounreno~ ; 
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but be atJmfttrtJ tbat tbe ~~ib~ ([ounfel ina 130np COli
Utfgate mtgbt commit; ann as to tbe Qtafe I Leon. 70, 
7 I. be fain tuat tOrre tbep amennen tOe Returlt, anll 
mane it to be per Confilium, wbiCb fiJemS tOat tbep coulD 
Itot refp upon tbe firff Return, by the Secretary; ann as 
to tOe JRefolutioll of tbe 31ullfef5 in I And. 297. be fain 
tbat fome of tbe ~bfnga tbcre rdolben, are not Law, 
ann tbe lRefolutiona tbere were not juniciaHp upon tbeit 
IDatba ; anti tbat rometime~ a lunge ban fubfcriben bis 
i'ptnion one wap, anll gaue 1ungmcnt anotber, aa Ju
ftice Croke nin in fbe ([afe of @)bip,~one!,: ~Iro Oe 
faib tbat tbe <ltaufe ia not fuffictentlp €rpletren, fo~ fJe it) 
'committttl fc~ being affitltllg to tOe <!ffcope of €9ir James 
Montgomery being rbargen fo~ f!JifJb ([renron, Imtbout 
fiJewing fo~ tubat tftreafon ~!t James \raG cl)argetJ ; anti 
be fain t1)at tlJere are (omt ~t£afol1S, fo~ trH~ Becetbing 
o~ abetting of JF)crfolt£j guflt!' of mutcl), it hl ItO t flCrea" 
fon, attn fo~ anp '([bing lnbtcb apprarg to tbe ([ourt, 
tbig ~tl'afolt mfgIJt fJe of Cueb kinlJ; anti tbe ~ourt tn t1 
bubiou~ ([are ougbt to inten'tl fo~ tbe JLibert!' of tbe ~ub$ 
jeff; ann he infiancetl tbe Retntn of a Jefuit into Eng
land, ann the lRfCclbfuJJ one tubo buD countetfeiten tye 
Great Sea), a£j ]n{Um(e~ of tbig J1tfnlJ ! lit wag tlnrtllcrctl 
b!, Trevor Attorney General, tbat a~ to tbe fica <!E~cep~ 
tion, it bag been tbe conllant lS~actfce fo~ maltp. ~earg, 
ilnD {nUanceD a qJ:ommftment bp Secretary Morrice in 
J 660. anb nltn tbut tbe [[1arrantlt of ([ommitmrntlt to 
tbe Tower ate not nulp p~eferben, atttl tbat manp Of 
tbofe fn tbe ~eCt£tatp'a IDffice ate til tbe ~ufiotlp of ~it 
Jofeph Wi11iamfon now in Ireland; but be etten tOe 
([afe tn I Leon. 70, 7 f. attn faib tbat tOe lRea£on of 
tbe gmennment of tbe )Return tna£j 110t, l1ecaufe tbfP 
tbought Wat the @>etretarp ban not J1!>ottJer to commit, 
hut tOat tbc!' \\lete not wtUfng to tl)ew tOe <ltaufe of tbe 
(ltommitment; anti as tbe JLalu wag taken tOete, tnbere 
a ~an fa committell by the CounciJ, tOere tbe <!taufe of 
bf~ C2rommttment oun-bt not to be fiJewn acco~nfng to tbe 
lReColuttotl mentfoncb itt Anderfon; but where be t~ (001= 
mitten bp a ~~ib!, <lCounfellol, there it lDa~ tl)en taken 
tfJot tl]e <[aufe OtlgtJt to be £tp~elfen itt the [([tarrant: 
glln 09 to tIJe otbtr ~~ceptton be fafD, tbat tbe (!taufe tg 
fufficientlp crp~elfeb ; fo~ it is fo~ being ainfnlJ ann affin. 
tug to eit James Montgomery in bifJ <ffcape; ann be 
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faib it fs mo~e certain, anti an anbantage to tbe nt>~ironer~ 
in oltJer to Plepare fo~ bts -m:rtal, to etP~efn tue Overt ACt 
of ~reafoll of tubito be ts accufen, tban to e.tp~efa tbe 
Species of Q!reafon, ann bere the IDbert get is e~Plelfeb ; 
anb be fain no ]nllanc£ couln be giuen, 1l.1bere tbe a1bing 
ann abetting of a 'Cll:raitol in not (!rrearon; tubete a ~an 
receives a llefuit, ol czrounterfeitol of tbe QD1eat 0eal, 
tbis i~ liut ~irp~Ulon; but if be aids him or abets him, 
tbts tz ~teafon: gun [Je fain t~at if a ~an be tn J1!)lf" 
fon fOl (!rrearon, anti fome bleak tue ~~fron, ann inlarge 
tbe l\!)lifoller~, tbts fs ateafol1, I Cr. 583. J Hen. 6. 5-. 
2 Infr. 590. as to tbe firff ~bjeffion, tbe Court tuas of 
SDpinton, tbat a cztommitmellt bl' tbe @)etretarp of ~tate 
mas goob; anb Holt Chief JufHce fatb, tbat be neUel: 
knem it to be quefttoneb but once, finee be bab fat there, 
fOl all biS ~ime Qtommitments bl' tbem babe been great~ 
Ip tegatnen in tbe ([OUtts ; ann as to that wbicb tuas 
fnitl bp Shower ~ that no Q10mmitment tuas antientlp bp 
[[tarrant, but bp [[1tit upon ]nnictment; be bemanbeb 
1tlbetber tOe Commiilion tnn~ at ([ommon JLam, Ol ereHen 
bp @)tatute; ann he [aid, tDat it was a Commiffion at 
Common Law, an'O tbeit glltbo~tt!' \r a~ to impanel t1 
3iurl' of <!fnqufrp of IDffences commtttetl b1' tbofe in Pri
fon, ann to deliver the Gao); ann if tbe 3lUtp. be to ent 
quite of the £lDtfenc£!l of tbore tn ~lffon, tbts implfes 
that tbep \t1ete imp~ironcn befo~e tbe lntlittment: ann a~ 
to that mbfcb tuan fattl, tbat at'Oing ann abetttng of a 
qrrafto~ tn fome ([arc£), ntigbt not be atreafot1; be be" 
manben, if an aff be matle jfelonp bl' ~tatute, anb no~ 
thing mo~e faio, anb aftet a ~al1 counfe! ann p~ocute ano~ 
tber to commit tbi~ jfflct.. tlJ8U flot be be an Qccef
farp to tbe jfelo"l' bp a Q,tonfequence in JLaw, tbougfJ 
Jl0tbhl!J be mentioneb in the ~tatute of an ~ccetfarp f 
quafi diceret fie; ann If it moulb be fa tn tbe (ltare of 
on aff mabe jfelonp bl' @Jtatute, fo~ tubat Bearon tball 
not tfJiS be fo in <!Cafe of ~rea(ol1, anti fo: tubat Reafotl 
tball not a ~tlt1 be a'OJutJlJeb a W>~fnctpal in atreafol1 b1' fucb 
~eans, b1' tubfcb be wouln be att QccelTarp in jfelonp ~ 
Co be ntb not regartl tbe '15oolts eften per Shower, Dyer 
296, &c. tbe tubfcb are upon particular lReafollS : 'l5ut 
he raid tbe imlatrant of ([ ommttment is not certain 
enotlgb; fo~ it boe~ Itot ('~p~l'rS fo~ wbat fiCreafol1 @)ic 
James M9ntgomery WiH5 chargeb; anti tbiS is neceffatp ;. 
fo~ tbe iDefennant wouln be gufltl' of tbe Came @)peeies 

~ ~ 



Term. Mich. 7 Will. 3. R. B. 

of ttrcafOlt, a6 ~ir James tuag ; ag if be Will) gufltp of 
J.ebptng [alar, toe Defenllant woulD be aUo gUtltp of tofU 
@lpeCi£~ of \[.r£afon, autl fa of tbe otber minDS; anD 
fo~ tbtg lReflfon the whole Court agreed, that tbep llJoultl 
be boileD; finb J uf1ice Rookby faiD, the Q!ommftmellt bp 
tlJe aecrctatp ia ~OOi), fo~ be i6 a I;[cnttnel, tubo lDatcbe~ 
fo~ tl)e publu:k ~OOlJ, ann of fucb autho~ft!', that be tuaa 
11 Confervator of the Peace at QCommon Law; attD fJe 
fllttl, t{Jat an [)atb i~ not nCC(tfilfP til a <itommttment, 
fOl a C[;ontluble might commit, pet be cannot anmiuttler 
an ~ath; lmt be faiD tbat tbe ~ecretatp migbt unmtnHtcr 
an ®atI) fl~ inciOent to bia 100mer to commit, Uf) a J1u~ 
fiice of Jj)eace rna!'; ann be tJeman'tleD (11' moat @>tatute 
the l\!lotuer 19 gillen to a lufitce of Weate to allminilUc 
an [)atb ; HnD Holt Chief Juf\:ice and he alfo galle mucb 
Bellattl to the IRerolutiot1~ in I And. 297. tbougb a~ to 
tbe ~J'P~emntJ tge QJ:aufe of tbe <lCommirnt£ut, tOe lLam 
at tbis:; i)ilP iG altetetl; fO~ nom bp tbe ACt of Habeas 
Corpus, tbe <!rauee oUllbt to be e,:p~etTeD in tbe mlattant, 
af) tueU upon a Q!ommttment bp tbe lUgolc Qt:ounctl, af) bp 
il W>~ibp QCounrello~; uIro there tnas an fltJ'ceptton, tbat 
tlJe 'ltommitment of @)ft James Montgomery to tbe <!tu: 
Ronp of a £ll)etrenger, waG unlawful, anD ft ougbt to 
babe been to tbe <!tountp lll5oal, aC(OllJing to tbe Statute 
of 5 Hen. 4. ann tbetefo!e bia ~mp~(ronment being un~ 
lawful, bia €fcape out of rucb unlawful <lCutlOllp, tna~ 
not i1>tgb ~teafon: 15ut Holt Chief Jufrice notlbtell it; 
fo~ be DemanDeD if a ~at1 eCcape out of New Prifon, if 
it be not jfelonp, if bilS Qttime be jfelonp ; anD Co it is 
from tbe Tower ; fo~ tboullb be niD not apPlobe of (ncb 
QI:ommitmel1t~, e.rcept fo~ a llJo~t fil:ime, in o~tJet to be 
fJ'amtneD befol£ be is; committeD, lnbfcb (~ fo~ tbe 1l3ene" 
fit of tbe ~~ironet, fo~ tbete rna!, be JRearon not to com= 
mit bim to ~liron ; pet be CaiD tbat rucb Q]:ommitment 
to a ~e1fengrt, thougb it be itregular, is not \loill, ann 
tbetefo:e tbe Qf(cape woulD be ~teafon; ann Jufi:ice 
Rookby fatD, tbe!' might intenn upon thts lL\eturn, tbat 
be rfcapen from tbe ~e1fenger, as {Je was; cattping bfm 
to wmron ! [lpon tbe Wbole S1J)attct tbep tnere abmttteD to 
13ail. 

Broom'l 
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Broom's Cqfe. 

10. B ROO M tua~ 8n 3lnbabittlnt in tbe t!l:ftp of Lon-
don, fn an l1>oufe which wa~ built after tue jftte 

of London, anti ban been inbabiten fo~ tbittp ~eatS, ann 
(Jan biberfe lLigbt~ in it fo~ all tbf~ atfme, wbfcb looken 
tnto a \loill ~pace of ILantJ, ann tbe £!Ditmer of tbf~ JLonti 
came, anll eteffeil 13HntlS b£fo~e tbe [[(fnllotus; up Oil 
lnbicb Broom appIieti bimfelf to tbe (!COUtt of ~Utletmett, 
tubo malle an £!D~tlet tbat tbe 13lintlS t1)OUltl be pullen tlotun 
anti temO\len, anti tbat Broom fiJoulti be quiet tn the [lfe 
anll <!fnjopment of bhl lLfgbt~; upon lDbtcb a ~otfon 
being mane fo~ a Prohibition, ann it being lJtanten Nifi, 
tbe Recorder ann otber~ came fOl tbe City to t1)ew Qtaufe 
lnbp a Prohibition fiJouIn not be gtantetJ; anti tbep infill .. 
eb, tbat tbe get fo~ RebuilDing of tbe (!titp tua~ perpe~ 
tllal as to l1>oufe~ built; anti if it was not fo, pet that 
fo~ llAlJbts, ®utt£tS, anti otber <!Eafement~, tbe Court of 
Mayor and Aldermen bab a lluti~l1fetion at flCommon 
law; anb tbep faib tbat bibetfe Paragraphs in the ACtS 
for Rebuilding the City, gaue to tbem a perpetual ~Utif
bUtfon, as fo~ <ltonbuit~, &c. anb tbe ru[1o~ns are gene .. 
tal, ann tbe fame in tbe one <!tafe, a£s tbe otbet; anb as 
to the lIutiStliCfton at Qtommon Jl.;aw, tbel' baue tiDfficetS 
annuaUp ftnom f01 tbil1 W'utpofe, anll <!fntrfes of ®~tlerl1 
nntl [)ecte£~ of fuch minb, a~ anttent as tbe ~ime of 
Ed. 3. 13ut per Curiam, tbe gUtbll~itp tnbicb tbe ACt gabe 
to the Court of Aldermen tun!) onlp tempolatp, anti tbe 
i)efign of tbe ACt tua!), fo~ tbe ~ncouragemel1t of tue 
lRebuilntug of tbe Qtitp; tbe Wbich is finHlJetl anti pur
fuel), anti tbetefo~e tbe Dcugl1 of tOe ACt fulfiUetl; fo~ 
tuep bl' tbe Act bab a hDotner not to l1etermtne in tbe 
QCourfe of a legal 10~oceebinrr, but· in a Cummatp [map 
anll otbitrartlp; anll tberefo~e if a ~an, tuba batl not 
l1fgbts tu Cucb a )Flatt of bi~ Il)oufe, o~ fa farge, batl n 
Decree to make llc\tllLi!Jbts, o~ larger lLilJbt~ ; tbh1 by 
Force of the ACt woultl !Jtbe bim a JRilJbt to baUe them, 
nntl be mliJ[Jt claim tlJcm; anti this was by Force of this 
Au ; but after tue <ltttl' is; rebuilt, anti tbe Dclign of tbe 
£let purrueb, fueD ~utbo~ft!' ceaf£~ ; anti as to U)Cit au~ 
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tboJlt!, b!, Prefer! ption explofa fuit in:a pretenfio: a tv~O; 
blbitlOn wa£i gtante'O. 

The Bankers Cafe in Carn. Scacc. 

I I. T HIS Q1:ofe llHlg atguetl tbi~ ~errtl bp Holt Chief 
Ju{Hce, ft babtf1tJ been arrruetJ bp aU tlJe Jl1ftices 

of the Common Pleas and King's Bench befo~e, UPOIl a 
[[{tit of aettO~ upon a 3]uogment in tbe Court of Ex
chequer; in tubicb tl)e (!afe waa, tbat Williamfon one 
of tbe D£fennantg in tbc ~ttit of ~rroh tame into tbe 
Exchequer, ann b~ougbt in there tbe Lctterg J.it)atcllts of 
Car. 2. tn tubtcb be rl?Cftc~ tbat be tuaa tnl1ebteO to tlt= 
berfe Werrong in l1{berfe ~umg patticular(!' tbere melle 
tionen, anti tbnt tbere tun£) fueb a Deficienc!' in biG af~ 
faitS, tbat {JC couln Itot pa!, them, anD particularl!' tbnt 
be mag inDebteD to @Die Robert Viner 4160000 l. 8 s. 2 d. 
ob. fo~ tbe 1i!>apmcnt of tbe 31ntcrcff of \l)bfcb ~um, be 
grants fo~ !Jim, IJi{; ii)efrS anh ~ucceffo~~ :2 5000 J. per 
A nne to be patD out of bi£) )Rebenue of tbe J1>ereilttarp 
~~(fre to ~ir Robert Viner in ~ruff fo~ (ucb <l1:rentto~g 
of @:fr Robert Viner, tuba woulD nelil.lEt tbeir ~eCUtt= 
ttf~, attn take gmgnment~ fo~ tbeir Debts; anl1 bp tbe 
fame Lettng l\!>tltcnt~ be nfrcctg tbe IDffieers of tbc Ex .. 
chequer to {hike flCaUepg, ann upon tbe Receipt of tbe 
)Rebenue of t!Je <!EtCifc, to pap tbem immeniatel!' after tbe 
@>um of 14°00 I. in Q!IJtlrge to tbe Queen, ann tlltotbet 
~um to tbe Duke of York: Provifo, 'Qrbat if tbc l1\in~ 
pap to 0ft Robert Viner, &c. tbeir p~inctpal 0um, tben 
tfJe JLett'ra IIPatent9 to be botD: Williamfon took an 
gmgnment of 60 l. per Annum, fOl a Debt nne to him 
b!, @tr ~obert Viner of lOCO 1. anD l1elitJeren big ~eeu~ 
tlt!', ann tOt6 @fficrnment tuag enrollen; ann be b~ougbt 
tbe JLetters )patents ann amgnmellt£i tltto the Court of 
Exchequer, al1'O p~apen tbem to be alloillCO, ann tbat fJe 
mtgbt be paiD tlJC arrears of tbe 60 I. per Annum, ann 
tbe annuftp of 60 1. per \ nnum fo~ tbe future, b!, tbe 
([ommttTt0l1Ct5 of tbe 'fttreafurp, ann tlJe c.[bamberIain 
of tOe Exchequer ont of the fiCreafurp, out of tbe )Retle~ 
nue arifiolJ out of tbut r:>art of t{Jc flEtcifc cbargen bp 
ttl£: JLetter~ JPntellt~; upon tnfJtcb tbe Attorney General 
nemurren; HltO it tua£$ aOjuogcn fo~ tbc <1!omplatnant~, 
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\tpon mbicb a [[lttt of Qfrrol ifj b~ougtt; fiUtl two 
Points babe been mane. 

Firfr, ]f tbe ®~l1nt b~ tbe mitt[\' of tbefe ilf1lmal @um~ 
be gooD to (barge tuta IPeret'litarp iRcbenut'. Secondly, 
]f it be goon. UJcn tbe QuefHon is, 3lf tbe }13artte~ babe 
takEn a Ploper lRemetlp; anti be fmO, tlJot be wouln (011= 
finzt Thirdly, if tbe Qfntr~ of tbe J/ungmellt be goon .. 

Firet, lPe fain tbat tbe 6~,mt is goon to cbarge tb~ 
Jl)cretlttarp Bebenue in jfec, ann to tlinn bis ~ucce{f,i~£j; 
fo~ tbe Ilttl1lJ llH19 fciCcn of tbiG JRebenue tn jfee, to 
tnufcb Qfffat£ a 190wer to aUf" o~ (barge is anne~fn bp 
tue ILatu ; tbnt be ban fueb <!ftlare, i~ witbout m.uefffon, 
becaufe tots RetJenue waa gibcn in JLieu of Purveyance, 
ann Tenures in Capite, ann bp Knight's Service, in ltlbicfJ 
tOe Q!town bao an 3lnberttanee, ann tbercfo~e witbout 
rucb an Qfffatc, wbfeb be ban befoll, it ban not been a 
~att~fa(fion. Secondly, flCbe [[lolDl1 of tue aa gabe to 
tIm an 3Jnberitance ; ann be uabing an <!effatt tn jf'ee, it 
is a funDamcntal t30int of lLow, tbat it map be ebargell 
o~ altencn, fo~ fo is Li ttleton erplefS, Sea. 360. ann nl.1 
Jj!)etfOll natural o~ politick tubo baa a Jree, but milp alien 
tt; anO it i~ no IDbjettfolt, tbat tuel' are giuen unDer a 
tn:.ruff, fo~ eberl' one knotu~ tbat a 15tfi)op, IDean anti 
<Zl:bapter, &c. are QtolPo~atioltl) tubtcb babe tbeir €llate.s 
unnet a 'Qtruff, pet tuep map alien; ann tbougb a t9arfol1 
map not alien bp bimrelf'i pet be map bp the Q!:onfent of 
tbe l)t)atron ann ID~ntnarp; but the lLatu not baning ap. 
pointen other£' to confent tn tbe ([afe of tue miltg-, bc 
map alfen witbout anl' Qtonfent; ann to fdP tbat be rna!, 
ahen lnith tue <!taurent Of tue Efrates of tue Realm, is 
all one aa to fa!, tuat be map alien b!, aft of 19arlfament, 
\\'Ibtcb in to fap tIJat be map not allen at all wttb. 
out an act Of ~atlfament; fo~ to allen bp gct of ~i1r" 
liament, ta to alien bp a nelU laUt matle fo~ that ~ur" 
pore; ann be faiD, tuat it l11afj not gibell to tbe lUng 
unnet a '([.ruff, but it tua~ a }13urcbafe bp tbe £Mnff in 
the Jj)la(e of an 3lnueritance beretofol£ in bim, 1tllJicb be 
ban gtben up fo~ tbe anuantag£ of tbe ~llbjeff, ann ac" 
cepteb of tbfl) as; a @attafatttoll fOl bill p~ffftlte ]nbcrr= 
tanee; ann n£l to tOe ®bj.ecttol1, tbat if tbe :lltht(( baa· 
(ucb a ilotner to alten tOe 3lnbetitance of tbe <!ttOmn, 
tuat tbi£l tllill be p~ejuntcal, ann be mtgf)t 'nfeeble tbc 
Jacalm, anti tuane tbe Reuenue~ of tbe 'lCtot\'ln bp htUttlJ 

I anD 



Term. Mich. 7 Will. 3. R. B. 

an'b p~cifufe ~~flt1ts of it; be anftllereb tbnt CUeb a 'bit" 
fJonourable flCbfng ougbt not to b~ fuppofcn of tbe IltftlB'; 
to Inbom tbe lLalU attributes fo mucb Th'ciwer an'b iDiB'= 
nttp; an'b to reatatn tbe flUng from fueb a Th'Olncr, ill 
abfutll, anll ilgainft tbe €onaitutfon of tbe Realtn. Firfr, 
9bfut'b, becaufe bl? _ tbis be wouln babe lefs JItJOlntt tban 
ilnp of biG ~Ubjetts, o~ tban' be bimfelf ban, mbel1 be 
mas a ~ubjeff; ann 111anp mbo baue afcenbetl" tbe 
(!!:b~ol1e were ~atlers of great <effotes ann @otfeffions, 
~be tnbicb tbep migbt babe aOeneD tuben tbel' tnere 0ub= 
)eet's; but ltJben tbep tame to afcenll tbe ~b~one, tbel' 
Inere feifen of tbefe JF)otreffionS in jure Corona! fn tOeic 
politick <lCapacttp, ann not tn tbeir p~ibate <!tapacitp, 
7 Rep. 12. Dyer 178. Com. lOS, i6~, 244. anti if tbep 
couln not be feifen but in jure Coron:£, ann tbep couln 
not alte" tbat of Illbicb tOep Inere fei~et1 jure Corona!, tbe!' 
l11ere un'Oet a greater iDifabilttp, after tbeir Qfcent to tbe 
~blone, tfJan \\lben tbcp mete @>ubject~, lUben tbe 
~atfm is, tbat tbe iDefcent of tbe €rown takes awap 
all Difabilitfen: Qlfo Secondly ~ 3lt fS contrar!, to tbe 
CZI:onaitutfon; fo~ tbe Beceffitp of QtTairs mt~bt requite 
tbe flUng to taife 9J!)onep, bero~e a J1!)atltament coultt b~ 
conbenetl to gfbe it, in lilbftb ~are be bas not anp map 
but to bo~rotn; notD if tbe Iltin« bas not anl' ),aolUcr to 
[barge 0: alien biS s'ebcnue, therE map be fucb a 3lunc= 
turr, tbat tbe Bealm mflJbt be Dellropct1 fo~ tbe mant 
of it ; fo~ tbo' tbe map lUbicb bas been often ufen to 
£ttolt !Loans from tbe @)ubject bl' J1!llfbp ~eaIS, &c. hl 
hot to be commen'be'b o~ p~alfiCet1, but conbemne'O; Jtet be 
btn not fee anp l1>arm in tbe J!!llfnce's 15o~totutng; anti in 
.fact manl' of our lltingS babe bo~rotuelJ, as map be feen 
in Cotto~'s Poflhuma 175, 176, &c. " . 

" Secondly, 3/n all ~obernmel1ts tbece ougbt to be a 
nt>OltJet of JReltJartJs ann ~imillJments, lllbieb are tbe 
@lllppo~tS of ebetp ~tate; W>unlllJments ate Dlreet'eD bp 
tbe lLaw, but Betnarns are arbitrat!'; anti \tlbere a ~alt 
bas 110ne ~etbice to bf~ <!tOUtlttP, @enfions; fo~ life at"e 
not fufficient; fo~ ~en enneabour to ennoble tbeit lamf" 
Itcs, efpecfaUp un'Oer a 9J!jonarcbp; l\1irroir 2., 3. Selden 
5 ~8, 839- tbat befo~e tbe Statute de Donis, all I!>onotlr~ 
lUere granten tn fee., anll bp tbfs tbe Jaobles lUcre mOle 
(fronglp ineiten to g,ttfon~ of dttttue ann {J)onour; anll 
tOe tow tJocJS not nbmft 3lnfancp in tbe nttnlJ, becaufe 
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tbat be fiJouln not be bffablet1 to rewarn; as it is fai'O tn 
7 Rep. 12. nllb tbiS f~ alro app~ob£n on bp ~ct of ~otHa~ 
Ulent, feil. 34 Hen. 8. cap. :20. tbe W~camble of tubicb 
g(f be ucfUll. Thirdly, ([bere i~ greater iRenCon tuat 
tbe llttl1g fiJoulb not be Dtfablcn to grant O! (barge, tban 
tben i~ fo~ a @)ubjett o~ common ~etron; fo! toe Ilting 
bas fa man!, [[taps to augment bitj Beb£i1ue, a~ .rrol~ 
fdtUtfS), <!EfcbeatSJ, jf'tncSJ, ann otuer llntome£1~ tbat tf 
be coulll not alien tbem, anti tuas a frugal J;l~illce, be 
~ollltJ potfeftj tue greater ~ntt of tue )Lani) tn a little 
~ime, WblCh luoun, lie a great Dffcourarrement to 3Jn~ 
i'Juftrp; aun if Hen. 8. ban been of tbe ~empec of bis 
jfatbec, be bp tbe IDftroIut{on of tbe ~onaileries, ann 
tbe great ftCreafures of fifs gatber, wouln babe been 
ID1Ulle~ of aU tbe )LanbS tn tue !Realm; it bag been fafll, 
tbat JLantJs tubicb tome bp ~rcbent, Ol Jro~fetture migbt 
be alteneb ; but tOat tbe antient 31nberitance of tbe ([town, 
o~. toat wOicb came bp aft of WJatIfament coulll not; 
Dnb Oe fatD, tbat tOe fLam llib not make anp .[)itference 
in ou!' 1300lt betlneen the ontient 3inberitouce of tOe 
€rotnn, o~ fLatttlS fettlen bp Sola of ~arItameltt, anD 
lLahtl£; tllbitb came bp jf'o~ftituteS o~ cn;rcbeat~! fPC fatb 
tOat ft appeareb bp Domefday Book, tbat tOete were An
tiqua Dominica, anti tbe ~enants of tbofe JLantls mere 
bp tbeit ([enure to plow ann fow tbe fLantla of tbe 
ming, anb to pap fucb Rents in W'lO\1illon~ fo~ tOe Iltfng'S 
J1)oufe; ann fo: tbitj !ReaJoll tbep [Jan nlUeree ~~tbilrgeg, 
a~ not to be fuen out of tbeir ~ano~, not to pap 1toll, 
o~ to be contributolP to tbe <re~pellce~ of Iltnigbts of tbe 
@>bire, &c. ann tOrfe 0etl.lices attn '(!Crnllees lUere an 
9n1.lantage to tbe !Reff of tbe @)ubjeffS, fn !Refpeff Ujat 
tlJe Ilttnrr being (0 fetben, be ban tlot ®ccafiolt f01 Purr 
veyance; ann pet torfe lLanllSJ, tbe Bllttent llnberitance 
of tbe QCtown, \tlereaJtenable ; anb if. tbefe !Lantis \11£ce 
alienable, be tJrmantJeb tubat lanbS ate not alienable r 
ann tbat tbep are alfenable appears, N. B. I J, J 2. fOl 
Writs of Right Clofe ate to be llirectet1 to tOe 13ailiffu 
of @lubj£(fS; ann ff tbe JLow bas mabe a U'~Obmon bp 
an Original Writ, that JRfg(Jt be none in tbefe ~ano~a be: 
mg tn tbe Jl)iltlll of a @)ubject; t~fS is an argument 
that tfJc!, are aHenable ; ani) be ntb not lmotu aup Rear 
fOil fo~ a Difference between the ftnti£tlt IUm1)S of tOe 
lnDftltill1Ce of tbe <lttown ani) otbet <!ftlatcfJ lDbicb tbe 
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mingo ba£', wbf cO ate of an btgbcr lautuer, ann callet! 
tOe jffowcrs of tbe 'town, ilS imlain" ~ttap£f, &c. 
9 Rep. the Abbot of Strata Marcella'S ~are ; affo Hun
dreds migbt be oHenen in jfee, till fo~ (eurtal 3lnconbe" 
nfcnciell it Inas teffrafneb bp tbe @>tatute of Edw. 3. Ottn 
tbe atng mflJiJt erect a <[ountp l13alattne, ann {eparate 
it from tbe immC'Diate ®ollecnmet1t of tf]e Jl);tl1!J tnitb 11 
190ttJet to par'Doll, ~rearong, §elonieS1, &c. till tbe 0ta" 
tute of 27 H. 8. cap. 24. ltlbicb retlt1tte~ tbefe lLiberties 
anll J13~inilege9 to tbe <!trown. 

3lt t£i objeCted tbnt to is:; lRebenue is lJibCtl bl' ~ct ot 
@arHament. 

fPc anfwered, Fir£[, @)ltppofe a jfce be giuen to a ~ub" 
ject bp act of W>arliamcnt, be woUin babe tbe fame Wlow= 
ers, as onct anotber jfee purcbafel1 from a ~ubjett f 
anll fOl wbat iReafol1 tlJall tt not be (a in tbe ([afe of tbe 
IltillIJ f ann if tbete be not' an!, Beafon fO~ a Difference 
in tbe <!tafe of tOe llting-, nnn in tbe ([afe of a @ubject, 
there bl not anl' Difference: ')Sut Secondly, jfee·ample 
qfllatea giuen ta tbe llttng bl' tiff of Wlarliament babe 
bun attuallp alieneD, tbougb no Jjt)O\1Jer gtben b1' tbe all 
to tbe lUng to aften; fo~ be bas it bp <Ztonrequence itt 
!Law, a~ tn tbe <!Cafe of tbe ~anallerte~ tDbftb are aU 
alieneb. 

ObjeCtion, 'QrbQt tbi~ tire~ out of tbe ~urre of t~e 
J1!)eople. 

fPe anf wered, atbougb it be raifen out of tbe 11!>urfe 
of tbe l}3eople, pet it is tbe J;)~opert!' of tbe llttng, anti 
aU one as if tbe1' ueuet ban it, ann t~ere if; no [)iffe~ 
renee if pOll pap to tbe Iltfng o~ bfs aUenee, 21 Edw. 3-
47· Prinn upon 4 Inft. 245· Knighton 2634. 2 Inft. 530. 
Davis 7. 14. of tbe ®~allt of tbe Cocket Cu£[om to tbe 
fEo~po~ation or Waterford; an'D tbere 11) not anl' [)ftfe~ 
renee betUJeen a ~~ant of (,!Cullomrl, lDbfCb tife out ot 
tbe l\311tfe of tIJe ~eople, ann a QDlant of tbe ~~c(re+ 

Objection, ~bat Wep are not alienable, becaufe tbe!, 
come in tbe t0lace of an 3lnberitanc£, lDbieb tbe lltfnJJ 
coulll not babe aUellell, as Tenures in Capite, Purvey
ance~ &c. 

@)uppofe tOat tbep ltlere not alienable, pet tbere lInbe" 
titonce,; are 110W at thiS Va!, £rtinct, anb tbetefo~e tl)CP 
cannot affect an ]nbetftoltce of anotber Jaature newl!, 
gtantctJ; befine~ tOe JltfntJ, tbollab bt map not grant 
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tbefe ]lnbetitancess to otbetfJ, pet be ma~ bifcbarge o~ 
teleafe them. Moor 833. I Roll, 146. 9 Rep. 121. Loe's 
Qtafe. 

13ut it hl Caib tbat bp tbe Olll lLatu, the antftnt JRelJ£: 
nU££1 of the <!Crown ate not alienable; anb fo~ tbta Brit4 
ton 87. anb Fleta L. 3. c. 6. ate etteb. 

Firfr, qrbe ll!>~actice iSS agafntl thefe ~oolt~; ntttl Se
condly, Britton ba~ not anp (ucb IDpinion, fo~ be iSS to 
be unb£ttloob that the ming map not alien tbe @~etoga:: 
tU.less of bbl cn:totun, a~ to grant to anotber ~otuet of 
IIDatbOn, &c. tnb{cb tnouin be to lltbetl bimfelf of Wlatt 
of bfSS ~~tncelp ~utbo~tt!' ; anll ass to Fleta, Selden que; 
atona if tbete eller tnass rucb a ([onffitutton in btG iDtlrer~ 
tationss upon Fleta 549, 55 2 • but if tbete tna£1 (ucb il 
<!tonftitutfon, it neber tuaa teceiUeb fn this.; Bealm, ann 
tbetefo~e it cannot binb bere, 2 In ft. 273. anb be faiD, 
tbat no ~~ant of tbe Jl\tng e11et tuns aboibeb, fo~ tnant 
of @otner in the Ilttng, but in Qtafe~ tubere tbe ILttng 
bars been becetbell, &c. an'll tbe feberal gctss of Utetump: 

, tiOll \llh{cb babe been ma'Oe, ate fo manl' Wl~oof~ that the 
ItttnlJ bab (ueb a Ulotnet:, an'll tbat there tuas no otbee 
map to aboin the ~~ant, aG 6 Hen. 4. 14. Cotton's Re
cords 439. I Rich. 2. 58. Cotton's Records 159. anb Fleta 
in another @Iace nepattfj from tnbat be ban faib; anb tbe 
JLenlltb of (lime ffj ltO 13ar, fO! the ')Soak of Domefday 
bill ebinte tbe contratp, an'll llJetn tbat tbe lLan'O~ tnEre 
tbe JlUngss; fo~ tbt!i 1300k i~ a Beco~ll, an'll a Certiorari 
Itess upon it, ann it iJJ the onlp Beco~ll tnbtcb mal' be 
pleabe'O, it being befo~e fltime of ~£mo~p; aUo Bratton 
i!i econtra, anb the Stat. de Bigamis is a @loof of it, c. 2. 

that tbe ~~ant of the Jl\fng if5 goo'll; ann Fortefcue in bi~ 
')5Dok de Laudibus Legum AngIi~, tnhere be inftrUffS tbe 
nt>~ince in tile ,flature of tbiSS IIDobcrnmcnt; if the (!Croltln 
be 'Oifablc'O to grant anb 'Oifpofe, b'c tuouln not babe omtt~ 
teb to acquaint tts t9~illce of it. 

31t is Caib, tbat tbe Jree· jfarmss babe been granteb bl' 
act of l\t>atlfament j anb tbis tuas becaufe tile IDpinfon 
tuas that tbe ~~ant tnas not gOOl1 tuftbout an act of 
~arlfament. 

([be ~Uf of ~nrlfantent tnn~ not necelfarp to enable tbe 
Jatng to malte a @~ant of thefe Bents, but to encourage 
t\Dunhafo~G, anb to glUe fucb l~~ibnelJefj to tbe @)ubjeff, 
tlltfcb the mtng coulll not trtlHfJfer \uitbottt ~ct of t9atlia-
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ment, an'O to cute ann fllppf!, tue iUefecta of Nonrecital 
1.1~ Mirrecital; ann tbe ail it felf t~ an ~utbo~itv tuat 
tbe Il1tng migOt alien, fo~ tbe ~ct neClilt£~ tue JLetterti 
19atct1tS goon, lbbicb tnere grantct1 b£fo~F+ 

'15ut it tll fain, tbat if tOe Qf~cife be alienable, tbat 
tbcn tbe minlJ'~ £1l)ffic£rf.) mouln be tbc IDfficerJ) cf tbe 
@>ubjea, wbich woui'O be abfutn ann incontJenient. 

'QCbe [)fficets; map be toe ®fficcr~ of tbe mfnrt, anti 
collect tbe iDutp of tbe @lubject; na in tbe Ql:afe of a 
QDao[ in tue {panna of a @lubject, be tUap rue in Qtban= 
eft!' fo~ a Ql:ommfffion of ~aol.D£Htlerv; in mbicb Ql:afe 
tbe Jjufticea fiJaii be tbe Jiuntce~ of tOe Iltiltg, but tbc1! 
llJaU nel(uer tbe ~ool of a ~ubject; ann fo in toe Ql:afe 
of a Jfolcft tn tlJe l1Jan'tl~ of a @lubject; I Inft. 2. 12 
Rep. 22. ann be Caill tuat no 3lntettt appeata ill tbe act to 
i1pp~op~!ate tuia )Rcuenue to tbe ([rotun, but onlp mO~t1a 
of ®~ant to tOe Ilttng anti bit) Il)ctrs;; but in toe act 
fo~ fl)£I.tttb·g@onep, tuete il1 a Provifo, tbat tbe 'king 
map not alien. 

~t i~ fuilJ, tbat ~~ollilion is malle to tellea'n tbe iteR; 
Curer to make a lLeafe bepOlll1 tb~ee !'leal's;. 

~ott) refiraing tbe ~rearUtet ex officio to feafe l1eponn 
tb~ee ~eatl1, but boe~ not tentain the Jl\ing; fo! tl)at tbe 
~teafutet bas fueb a WO!UEr to make a JLeafe ft) aUotnen 
in Lane'l1 ([afe 2 Rep. but 110 ]ntent to reneatn toc minI} 
appearing, be couln not tlJink tl)at be il1 reftraincn; a~ 
to tbat ~bjeffion to tbe ®~i1nt, tbat it fa of an annual 
0um o~ tRent wbfeb iffil£l1 out of tbe tltbinlJ in ~~allt, 
aun tberefo~e it ig not gOOb; be fain tuat an annual 
Rent it) a p~opet [[lo~n fOl an annuitp, but if tbe IkfnlJ 
gtantr; an ~l1nuit!', tbft) boes; not cbarge bi~ ~erfon, 
Fitzherb. Annuity 15 2.anll tbe mo~b Penfion tJ; not fa 
Ploper, ann it il1 in tfJC JEluture of a Rent.cbarge, 2 Cr. 
78, 79. anll it 111 affignable ober, ann fa tn tl)ta <!taCe:, 
It i~ objcHen tbot tbt~ ®~ant t~ mane tn @)attafatfton of 
il Debt of 4160000 l. toe wbicl) mil!' not be, fa! botu cun 
tbi!1 be a @latif)faffton fo~ a Debt 'Ouc to anotberr tbe ~il1lJ 
takes; jflottce tbut be was; itt t)ebt, ann t{Jat the Debt 
tuaa (fateD at fuel) a @)utU, fo tl)at t[)C llttng was; not ne
teibeD; aUo it IS; a ~onfi'Oetatton patrelJ, attn tuerefo~e 
it llJaU not Quoill tbe ~~ant, 10 Rep. @>t. Saviour'£; ([are, 
'fo! tbe ([onfincratton being paifelJ, eberp '([btn\! fi)l1tl be 
tntennen to be none to make tbe ~~atlt goon, Com. 554· 
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nnn fo~ t~lZfe iReafong be concluOeD tOat tbe ®~ant of 
ti)£ fl,ing in tubl QI:nfe ttHl~ !Joon~ 

9s to tbe iReU1ctlp, be beIn alro t()at tbe );)atentee ann 
gm~ncc {JaD tuken a. p~opcr Remeltp; be fultJ tbilt all 
his Brothers bun ll~ree1J tbot bHe U)C amlJllCe, &c. ban a 
legal lRfgbt, ann tbftrfo~e tUHe is a legal iaemetlp, ann 
it hl tn batn to babe tbe one tllitbout tbe otuet; anD be 
fain, Firft, arbat Monftrans de Droit, ann Petition of 
Right \lI£te tbr memctlie~ tn fucb (!Cafe at tbe ~ommotl 
JLam; an'O tlJc Monfhans de Droit in enlat!J£'O bp feberal 
0tatute~, anll erupt tn a fem <Zttlfe~ a ~taberfe Hefl, 
4 Rep. 54· 2 InCl:. 688. Stamf. Prerogat. 74· but tbi.s' ~are 
f.a not witbfn an!, of tbe @>tatutcs, but tg at QCommon 
Jl ow; Bntl tbe 19attp in tbf~ ([are ifl not put to bi~ 
Petition of Right, lmt Monftrans de Droit in bffl p~op£r 
map; a Petition of Right t~ not nect'ffi1tp, tbougb tbe 
~Ott!' utap allmit bfntfelf ont of @otrcffiolt, us; tn t~e 
~i1fe of a ~enant in tlrofl of a Bent, bJbo map babe il 
Forrnedon, anO tOen n Warranty wOllin bat him, but 
tbi!l is; not J1£celfar!'; fo bere if tbe Wattp tum anmft 
btmfelf out of li!l otfcffio 11, be migbt babe a Petition of 
Right. Secondly, A Petition of Right i9 not necetrdtp, 
becaufe il Petition of Right is !Jrounbel1 upon a Matter of 
Fad: fuggeiled, upon tvlJtcb a QI:ommiffion ttTUt~ to ene 

qUire of tbe ~rutb of tbl~ @>uO'O'ellion, e~cept tbe At
torney General confelfc!j tbe fiCrutb of tbe ~Llttet rug': 
ueffel), a~ in n ~etitfol1 of VOlUtr, 3 InCl:. 215. Moor 
639. Co. Ent. 46'2. 9 Hen. 4· 4. but IJerf no Watter of 
.fact ia to be inqUlrcb of, but bfs; Qritle t~ bp ILtttera 
J1!'atent tubfcb aee £Watter of lReco~n; it i~ true tbat 
WiIliamfon clointn lIntler ~it Robert Viner.. but be 
tIatm~ bp iDeeb enrolleD DirecteD bp tI)£ }i!)ntent; l1eftbec 
tJoe~ tlJe lDatentee go to Defieop tI)e ~itle of tbe nttng ; 
but 1. fih; IS; in affirmance of tbe Jl{ing'£j aritlr., ann ill aU 
Qtafefl of a Petition to tbe lltftl!J, tbis; is; to controllert tbe 
'OIttle of tbe }king ; tbe <!tafe mtgbt baUe been fo, tbat n 
Petition migbt babe been necclfac!'; an if @lit Rocert Vi
ner bab been attaintcb befole tbe ~mgl1U1ent intollel', 
anti aftet tf)e ~~altt mane, anD n €;>eifure ban been mnDe 
into tbe J1\tng's ll)iUlD, tbe ~attp ougOt to go bp [[to!, 
of Petition; fOl in no QI;afe l!l U)e l.9Drt!' put to bin Pe
ti tion, but tuben be controllert~ tbe \!ttle of tbe ntflllJ ; 
fJut berc tbe Anmlity is; not put to a Jl\igbt; notbfllg 
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is bone to turn the @lubjeii'!l ~itle to a Billbt, nnb tbertc 
rOle tbere fs no )Reafon to babe a W>etitfan; alro as a 
jpetition fa not necetftlt)?, fa tbe JRemtDp bert purfueb f!S 
p~opet, [cit. il Monfrrans de Droit, tnbicb i(t a JReme'Op 
at Qtommon law; Kell. I,B. 4 Rep. 55. nnb if it be be" 
manbetJ tnIJen is fu£b lRemenp to be purfueb, it map- be 
anftneten tube" tbe ~itIe appears.; upon lRecO!tJ, ~fJ fup: 
pofe an 3lnquifitton founD a '€ftle fo~ tbe J1\rng, as alro 
one fCfl tbe JF)art!', as in tbe ~are of itt QUienilttort in 
~o~ttllatt1 bp a iDf1fefro~; Sadler'S Qtafe 4 Rep. ann tbat 
a Monfl:rans de Droit lies in the Exchequer appears ill 
Sheffeild's <.!tafe, anb is allmftteb in tbe Com. I B6. Coke's 
Entr. ~05. [tbougb 26 E. 3. no£a not mention tbe Exche
quer,] fo~ it lies in fame Qtafes tbete bp tbe (ltommon 
)Law; anb at tbts iDap a Monfrrans de Droit Itea onlp 
in Chancery anti the Exchequer, ertept in a fpettal 
ctare. 

Qs to tbe gutbo~itie~ whicb babe been titEn, ~e fain 
to at Ryly 251. is.; an autbo~itJ! fo~ bfm, ann p~obes firet., 
'Qrbat tbe QE~cbequet migbt bolb 191ea tn an annuttp of tbe 
~~ant of tbe lltinlJ, fecondly, ~bat tbe <!f;ourt of <!Et" 
tbequcr rna!, compel tbe attearuret ann ~bamberlatn to 
make ~a!,ment to tbe ~atentee ; but it bas been objeffetl 
agafnll tbi~ <!Cafe, fir{\-, (that tbe ~£tttfo" tnB!1 to tbe 
flting in ~atlfament, tnlJfcb tna~ tUe ~lOUnti of tbi~ @lO~ 
ceetJing; fecondJy, .~bat tbete \l'laG a Liberate upon 
tnbicb tbe Exchequer migbt boltl @lea; thirdly, (that it 
lUa~ not llitrrt£b to tbe Barons alone, but to tbe Treafu
rer and Barons. 

ga to tlJe firfr, be l1cniell that tbe Proceeding WaS upon 
tIJI! Petition; tbere ate feb£ral [[1a!,s of l\!,etltion ; as tl 
Petirion of Right p~efetnble in @atliament, as well as 
out of ~arltam£ltt, a~ Ryley 257. Stanf. Prerog. 72 • but 
tbe tgetftion in tbe <!Cafe abobe tna~ onlp bp wap of Clrom~ 
plaint, an'O tbiS'S npp£at~ bp the Qll(wer tnbo~ren, wbicb 
tuna, go into the Exchequer, and {hew your Charter to 
the Barons, and they will do right; ann it ia not tbe ~e .. 
titton tnf)tcl) impowers t{)e ')5atott~. Uti to tbe fecond Ob
jection, tbat tbere \1.1os a Liberate in tI)ut <!Cufe, but no 
fUCb [([lttt bete; be anfwered, tI)ut a Liberate is'S but a 
[[(tit of aIlOltHmCe, wI}tcb map gibe ([:retJit, but no 3lu~ 
tlOnfctfon, Regiftr. 19 2 • 19~. ann in tIJe olD qJ:tme wben 
tbe It\fng'£l <!ttHlttct~ were ptcuneo, tbcre waf) a [llrft of 
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gUo\tlaucc; ann 110\11 bp tbe Statute. of Rich. 2. cap. 9. 
the Court of Exchequer ougbt to p~oc££n h1ftbout fUcb 
fLmttts; 4 Infr. I J o. QfJ to tlJe third ObjeCtion, tbnt 
the ljDotHaU121lt tn tbnt QI:afe nircffen tbot a il11rft be [uen 
to tbe 'flIttafuret, ann tb£r£fo~e tbf 13arolts couln not 
Ploce£'ll, fo~ tbe!' ball not a ]ut(l;tlfcttol1 upon toe ~rea: 
(uter ; be anf werfd, that if tbe 16aronfJ babe not a 3iu~ 
tifj'OWton, tberc is no j\urffJ'Ofction,. fo~ tbc/ ([reafuter 
()as nOlle, ann tbefe 9Waturs are to be tleterUlinen b£fo~e 
tUI? 15nroltfj onI!, ; nnll tbougb [[leits ate llftrtten to tbe 
'm:reafurcr anti 16arons, pet tbe ~rearUter bafJ not all!, 
3iurfaniftion, fo~ tbe Curfitors wouIll not alter tbett <[outfe, 
as ttl tIle \!tafe upon tbe Statute of Weft. 2. of a parte 
talis; ann tbct£fo~e tbc lo~m of tbe Direction of [clefts 
fs no Qrgument, fo~ it is communis Error, Regifr. 137. 
N. B. 129. h. anti If tbe 'Qt:rrafur£t bas not 31uti9ilfrtton 
in tbe Court of Pleas, tbb; ~uit i9 tuell b~ougbt brfole 

.. tbe 'marOtl{J, 611ll tbe Peers take .motice of tbe Jjucif. 
lliffion tubicb tbe 13aron£1 bnbe. Ryly 262. 

!an11 he raid, tIJat 9 H. 6. f 3. t~ not a mean 9utijo. 
ritp; aull tbe Q!Jefrion tbere Ulas, Jlf tIJe ®~ant Were 
cbaL'gcll tbe @etfon of tbe mUfen, Ol tlfuen out of toe 
(!!:uffotlt; anll fucb a IlDlant a£1 tbi9 tuag taken to be gOOD 
tben; ann be fain tbat fuel) a w>~oce£'lling as flere, is not 
a €9trang£t to Wefiminfrer HalJ ; but be agteel1 witf) 
lnbat is faiD in Walker'S <!tafe, 3 Rep. 23· tbat be [ufpr(f: 
en fbc E.,egitimacp of a <!rafe, tulj{cb ueber ban ilnotbet 
<!Cafe of min to It; nnll as to tbts be etten Coke's Ent. 
93. robere tbe ming grant9 flnrs anD QmercementJ1, ann 
to be quit of ~oll, &c. ann If tbe !l\ing mig[)t make CuCb 
a ~~ant in tOe <ZJ:afe of a ILtbertp, fo~ tubat JReafon map 
be not no it itl tbe <trare of a lRent f Term 25 
Car. 2. R. B Lady Broughton tuas conbHfeD of ([E~" 
to~tion from tbe W>~irortetg in tI)c ~lirOtt of tbe Gateboufe 
ilt VVeflminfier, anll tinen, £Inn tbe Office fetfelJ into tbe 
Jl)tll1tJ9 of tbe {tfncr, ilttn tbe Sheriff bon tb.e ~uffotJ!' of 
tbe 19~irOller~; the Dean and Chapter of Weftminfter 
ba]) tbe ]nbrritance, nnn came ann claimetJ tl)e ~~iron, 
anD p1avrtl an Amoveas Manus; auO upon tOts tlJe Arcor .. 
ney General came anti confetTe]) tlJeir Jj!)lca; finlJ it tnl1f6 
ntlJuDl,Jen that the King's Hands be amoved, ann toe 19lt~ 
rottern wae lleiturt£n to t(J£ ([WIotJ!' of UJe Dean and 
Cbapter; anD tlJia tun~ a Monfl:rans de DrOit, Ott'il b~oUll'bt 
in I{. B. becaufe tbe JReco~tJ of toe Q!onUfrtton illtO ~cf· 
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rUte toere tbere; fo bere tbe Monftrans de DroIt its p~o; 
per ill tbe Exchequer, becftufe tbe (treafurc t~ btte; mfO 
tbts ill tbe lIfual ~OUtt. 

]t IS objeCted, tbat tbe Office of Receipt itt· 'Oflliutt 
from the Court of Exchequer, ann tOnt ~ontp t[ueg 
b;lftbout tbe IDttfHion of tbe 13arons, motel) t~ l1£f muclJ 
11£f to fnp, tbat tbep bUbe notbing to Do in tbhl ~attet ; 
be anf wered, tOat tbouglJ tbiS in fact be fo, pet O-e que~ 
(ftoneD if it be of ~igbt, Ol no ; fOl the ju'Oicial @otnet 
is in t[J£ 1Barol1~, anD tOe lIlfutng out of Wone!' is as 
mucb J.I!latt of tbe @otuet of tbe 15aroItS, aa tOe lL\e~ 
ceipt ; anD upon tbe Accounts of the Auditors, it f£f to 
be Detettnfnen bp tbem, if tbe atreafure be nul,., {[ueil o~ 
not, fOl tbe 16arons are tbe rup~eme aUtlltO~£f; 4 Inft. 
1!i:it. Exchequer, anD Gervafius Tilburienfis; but it ill 
faiD, tf)at the 15arOIl£f are autltto~£f fOl tI)e JlUn\J's @~o~ 
fit, to b~ing tn bis 1Rebenuc, tbat tbep map abjubge fo~ 
bt~ ~~ofit~ ono gibe £lD10ers to b~fng I)i£f lRebenue ill, 
but tIH'P connot {true it out; tbi($ h.l as much as to fap, 
tbnt t(J..,P map betermfne fOl t[)e mtng; but not ogatnff 
vim; but tbe ')5aron~ map Determfne aU ~attera con;; 
recning tbe lRctlenue~ anD tbep anO the mfn~ babe a ttD~t~ 
bifegr: to rue in tl}IS ~oUtt, anti nDt tbe £iDfficerg of the 
Q!ourt onlp, 2 Inft. 550, 5) I. beanea, thf.tt ~utlgment h1 

. not an 3ltfutng of tbe lL\euenue, but a Determtnation of 
a Bigbt; tbe 1Bebenue fa Ufuen unnet tOe ~~eat @eal, 
anb b1' tbfs tbe @>ubject gtlinfJ a 10~opertp, the ')5aron~ 
onl~ Determine if the lLetterg 19atenta binD anD are le= 
nat; os if ]UlJgment be glben upon an !1Dblfgation, tbe 
£Dbago~ bffpofe6 of tbe l~lopertp, the 3lubllment anI!, be~ 
termine5 the Bight: but fap tl)e!', it tg inconITrUOU5 that 
tbe 16arOlt6 flJOUI'D commantl tbe~rearurer tubo ig a ru~ 
petlo~ ~~ffiter: ~b£ ~reafuret bas I\!)~eccnencp befo~e all 
the '1l3arons, as tbe <!!:bicf "Baron in refpect of tbe other 
13arot1a; but be f£f @)ubjCff to tbe liungment of tlJe 
<ZCourt; be ougbt to fubmit to tbe ming'~ [artt a~ tuell 
as another. 

a9 to tbe ~af£s; ann autbo~itie~ upon tnbtcb he groul1n~ 
tn IJis £ll)pintont he reUetJ upon @)it Thomas Wroth'£j 
([Orc, in the Com. 458. 85 a cleat gutbo~itp not im. 
pencbr'D bp anp i'bjertion; fo~ tbougb it tua6 objected 
tbnt tbt9 QV~ant mag unDer the @leal of tbe Court of Aug
mentations, tbe wbtcb being uniteD to tbe Exchequer, 

Iii i 2 tbcP 
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tbepmap p~oceetl tbere aa tbe Court of Augmentation 
migbt babe none, anD tbetefo~e as to tbiS ~UtpOre tbe 
Court of Exchequer is aa a Court of Augmentation; anti 
tbe Statute of I Qneen Mary tltteliS ~opmeltts fip the 
Qtourt to \tJbtcb tbe Court of Augmentations tuas uutteD, 
o~ hI.' OllP otber ([ourt of lRebenue ; pet be an[wered and 
raid, firft, tbat tbis; not\llitbffantlfng, tbe Court of Aug
mentations neuer tuas untteb to the Exchequer, Dyer 216., 

a. tuhere it appears; that tbe (11niting of tbe Court of 
Augmentations to tbe Exchequer tuaG a bOlta (1111ion ; fo~ 
tbe ~ourt tuas tI{[olbel1 bp lLetterss ~atent9 tlaten Jan. 
:2~. anb untteb to tbe Court of Exchequer bp JLetters ~ac 
tents l1ateb tbe nett iDap after, wbicb tuass impoffible; 
anb tberefo~e tbe meafon of tbe J!utlgment in @lir Tho
mas Wroth'S ([aCe tuas not becaufe tbe Court of Exche
quer p~oceetlell otf a Court of Augmentation, Cal tbiS 
4lCourt toas not unitell to tbe (!Etcbequer; anti tberefole 
ruppofing tbat tbe Court of Augmentation ball Cucb a 
JI!lotoer; pet tbis (li,ourt bring bitrolbetl, anb gonr, tbe 
)Lanbs return anti ate unbet tbe ~utbep anb ~olJernment 
of tbe (!E~cl)equet bp tbe (['ommon law. Secondly, ~be 
ACt: fapS!, That in Default of Payment by the Court of 
Augmentation, it null be paid by any other Court of 
Revenue; tbe annuftp ougbt to be parn bp tbe ~reafutet: 
of tbe Court of Augmentation but tbat CltoUtt being 
gone, tbe ~attp bas no otber lRemebp, but tbe p~oper 
anb natural (ltoutfe tn tbe Exchequer; anll tbe Act lIoe~ 
hot alter tbe lRemebp, but tlirects tbe lIDapment. Third
ly, lit boes not appear tbat the Court of Augmentations 
baD anI.' rucb 1I30tuer to tcltebe ~lantecg of Bent; anti 
if it be fO, be bemanneb bow came it to pars, tbat tbe 
Court of Augmentations batl rucb a [[tap of W'loceebing; 
fo~ llotbfng of tbiS JElature is in tbe Act tubicb eteffS tbts 
Qtourt; anll tberefo~e be fatb, tbat tntleatl of tbe Court of 
Exchequer, Ploceel1tncr as a Court of Augmentations, tbe 
Court of Augmentations ball PloCeebel1 as a Court of 
Exchequer, anb it is malle, bp tbe [[tOlbS of tbe Act, it 
4ltoUtt of JRebenu£, ann tbe (lftcbcquer bircbargeb of fucb 
fltbings, tobtcb tbep babe unllet theft ~urisbtctton) but 110 
~etbotl is bfrcrtetl fo~ tbeit J1!)~oceebinJJs; tbep babe tbe 
Dower to Ploceetl bV Qtonfequcnce in law, anD tberefole 
be faib 011 tbe ~~ecebent~ tn tbe Court of Augmentations 
ate nt>~eCetl£ntfl fO! blm ; ann it rtf in the Came ~ann£t as fn 

I other 
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lltber <!COUtts; uS in tbe Court of Wards, unn Court of 
Survey, tbep Ploceen as a Court of Exchequer; attn it 
iDas tbe (onannt ([OUtre tbete, tynt if tbe ®JiHltee of it 
lRent came tber£, ann clatmeb a iRent'C[Jnrge upon tbe 
JLann of a [[{arb to teUebe bim; ann tots was an 3lnter" 
menl1ltllg as a Court of Revenue and Exchequer, to feller 
tbat lUbtcb bel onnen to tbe mtng~ from tUl1t lDbtcb ()e~ 
longen to a ~ubjeff; 2 Cr. 78• p£t be nin not finn tubere 
tye Court of Wards ban anp rUcy autbo~ttp: 91fo tue 
Court of Survey p~oceen.ss in tbe fame ~anner, as b£fo~e 
t~ mentionetJ, ilntJ babe giben Belief, per 33 Hen. 8. ann 
tbere new ([outts babing fuel) all aUtIJO~lt!' in tofa ~a"" 
her to rrliebt, not bp anp e~p~erss [[to~na of tbe ACt, but 
IIp (;[ onfequence in Lam, bp tbe fame Beafon tbe Court of 
Exchequer map p~oceen in tye fame ~antlec; fo the ®b# 
jeff ton tCl Wroth'S ([afe i~ Qn(tuerctJ, anb tbf~ anntJ£i it 
Platn autYOlitp fOl Ug : Nevi1'~ c.!Cnfe in the Com. 377-
Was upon a ~lallt b~ anotbet upon lL 81111, lbbtcb came 
to tbe Crown, tn tnbicb <!rare 110 IDiffref£i lap, but bis; 
m.£men~ is to come to tbe JRcC£lpt of tbe Exchequer, 
Wbrth is tbe 19lace tuf)fte tbe ~ubjcH ourrbt to t£ceibe 
ilun pap; if a '([aUp be atuck, tbe (!f~cbcquec tg nifcbarB'~ 
ftJ~ ann tbc ~attp ougbt to tc{o~t to tbe JJ!lerfon, upon 
Inborn tbe tlCaUp 19 {truck; an'O tbetefo~e tn Nevil'S C[afe 
be ougut to come to t1Je R.eceipt tnbicb is tbe Plopec 
~9Ia(£. anD bu; Ploper BemetJp; ann Plowden mJkeg an 
IDbferlJatton at toe (!fnn of tbe <!tafe, \tlbtcb ifJ a Demon= 
firation that be apPlo\lcb of it. . 

flrbe Records which babe been cUcb arc, Mich. I EJiz. 
in Kern Offic. Rot. 218. ~tt Richard Sackvill's:; <!Cafe; 
tbt~ was upon a@aleof a ~ano~ cbatgetJ\Uttb a JRent, anb 
ttrrr Wftf <!tt;\Jenants ftom tbe Jl\ing, tbat tbe aUenee tlJall 
be Nfcbarge'O; Morfe'g <!tare, 1&2 Phil. & Mar. Trin. rem. 
Offic. rot. 294· tbis ~~ecetJcl1t is abObe all (!f~ceptfoll, bc= 
eaure It£bet cuttetJ til the Court of Augmentations. Hilt 
I & 2 Phil. & Mar Trio. Rem. Offic. rot. 104. Trio. I 

Mar. ret. 23. Mich. I & :2 Phil. & Mar. rot. 88. Trio. 
I Phil. & Mar, rot. 126, 191, 2~). 

3lt map be objeffetJ, tbat a Monfirans de Droit fG not P~oc 
per, becaufe tbe 1l!»atttes bere intitle tbemfellle~ bp @~al1tS 
from tI)e @)ubjeff; but in all QI:afes; a e~antee mop main. 
tain a Monfirans de Droit, wbetr Lanna came to tIJI? I1HlIg 
b~ ~attet of gact, a~ upon a [lacanc!' of a ')5itlJop~t(k, 

&c. 
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&c. ann be n£ttl not t€fo~t to n ll!Jetttiotl, becaufe big ~fa 
tIe ia as bigfJ Of) tbat of tbe ming; but tf tbe Jktn;x'S 
t[tUe be bp 913f1tter of 1Rcco~n, ann tbt '(!CtUe of tbe Wlar .. 
tp no£a not appear bl' ~attec of lRer;o~n, tbete at QrOnt .. 
mon !Lam U)C IIDartp tna1l put to bis Petition of Right; 
but Inhere tbe Jailtg comea to lLan!la bp ail of ILrm.l ; 
tbi£; is in tbe ~tinnet as b£fo~e,mentlonen. 

lit IS objeaed, tbat bU.l£tfe of tbe @~ecenent~ were 
Upon QttointlerS of ([tcaron, ann tberefo~e not mafntaht: 
able; be anfwered, tbat tI)ep map be mafntafneb in tbe 
fame ~annec as in Nevil'S <ltafe; fOl bp 33 Hen. 8. tbe 
J1tfng i~ in actual IIDolI'emon, flnb tbia juffffics tbe ll!>~o" 
ceebfng itt Nevil'£; <!tare, anb alro tbe 33 Hen. 8. bas it 
Saving fo~ tbe JRtgbts of @>trangers ; ann it is as if a 
(petial IDffite bao been founll, anll in rucb ~are be migbt 
babe big Monfhans de Droit, ~ Rep. II. if it be nemann .. 
fb wbat aJail be none ill tbe Cltare of a (lConUepance, be 
8nfmereb tbat tbere llJaU be tbe like JRemenp ; fo~ be calt .. 
not conbep mo~e tban be ba~, ann biS) (lConbepance can .. 
not put tbe Bent to a Bfgbt; but in tbe,~are of an [)f~ 
fiee founn it is otbertuife, fo~ if a ~all be attaint of 
~teafon, anb be founb to be feifeD of tbe Lanb of anotber, 
tbe 1gerfon ts) put out of 19o1I'rffiol1, ann befo~e tbe Statutes 
lDbitb gaue a atraberfe, be ban ltO JRemenv, but a Peti· 
tion of Right; fo~ all Office i~ founn upon £Datb, anb is 
a jubfcfaf Thl~ocee'Dfn!T, wbere tbe l\3artp tubo bas a t!Cttle, 
fJa~ a rufficient Jaotice to come anb make. it appear; but 
now biberCe @>tatute~ baUt gluen a Traverfe; but tbe Cafe 
in Q!1efiion is at Qtommoll lLatu. 

]It is objected, tbat tbfa IDoilrine oppofei1 a fuullamen$ 
tal Jaule of lam, fcil. tbat ~Ol1£P in tbe Exchequer ue, 
ller returns, Regiftr. J 9 3. fJ)e fain, tbat tbere are twa 
(lCare~, tDbere ~onep paiD ifltO the Exchequer fi)all not 
be returneD, tbougb tbe W>artp baa a Bigbt to it, a~ in 
tbe QCare of a Judgment reverfed upon an Outlawry, 
anb the ~are of mefne Profits, ann tbiS fo~ goon BeaCon, 
l1ecaufe firft~ lUben tbe 31ubgment is tetletren in R. B. tbcp 
cannot renb a [[(tit to tbe Treafurer and Barons to make 
)Reffttutfon, fo~ tbis ougbt to be bone lIpon tbe 3lungment, 
ann tI)e 1l3acons cannot no ft, becaufe tbc!' baUt not tbe 
l/ullgment ; anti wben tbe ~onfeS) tuere patb to tbe mtng .. 
be ban a JRtgl)t to receibe it, anD fucb is) tbe raing's; 
n;letogatt\l~, tbtlt be ftJall not be obrt,reacbeb bp a Rela-

I tion; 
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tion; fo~ blOen tOe IDutlah1~~ f~ reberfe'D, UO\u bp Rela
tion tbe ~on£!, tnaa tb~ @~opert~ of toe W>attp ail tOe 
~fme, but fucb Relation noea not obet,noeb tbe 113lcro= 
gatibe of tbe lJ1ing; anb (0 tn U)e ([afe of mefne 19~1l. 
fita, ot ([ommon JLatn, tbere tna~ no Beffftution; f01 tbe 
lRemeil!, at ([ommon JLatn tuaa a Petition of Right, 
ltIbtcb ~a9 11 real artton tn ita '®ature, lnhere Damage£; are 
not to be reco1Jeten ; ann tn flltI) QCafe tbe t\tng ban not it 
greater IDJllttlcgc tbalt a @)ublrif, 7 Ed. 4· 17· 35 H. 6. 2. 

tbe minlJ mill' not be a IDUreiro~ a~ a ~ubject rna!" but 
b!, Articuli fuper Cartas, c. '9, m£fne W~ofit£; lTJall be tell: 
blED to tIle ~ubjrct, tbougb pain to tbe Exchequer. Trin. 
I Mar. rem. Offie. rot. 126. Hill. 13 E1. rem. Offie rot. 141-
Parch. 2 E1. rem. OffiCI rot. 145. Mich. 13 Eliz. rot. 347. 
Pafch. I EJiz. rot. J 08. 

~Oere ts anotber ObieCtion~ ~uppofe tbe 3'iu'Dgment 
gOOlJ, wuat ~~ecutiol1 can We babe f flle anfwered, tunt 
fo man~ ]ungments 1l.1bfcb babe been 61Uen, ate not to 
no Wurpofe; but tbete ate mrtts of <lftecutfoll; ann 
lUben tbe Writ i~ beliberel1 to tbe Treafurer and Cham
berlain, fo much 9!!)onep in tbeir l!Janng fa become tOe 
lID10pettp of tOe @)ubjeH, ann tbep ate nifcbatgel1 fo~ fo 
much to t[)e Iltiltg, anll become IDebto~a to tbe lit>artp, 
2 Hen. 7. 8. Old Entries, the Iaft Cafe; anti it is tbe 
fume ([afe ag upon a Fieri facias, upon wbicb ~O"i£S 
ate leu{en b!, a @)beriff, tbe Defenbant ig l1tfcf)atgell, aun 
tbe ~berttf becomeg Debto~; ann tbh; ig a [[lrit grounb~ 
tll upon il 31ubgment upon the IRfllht lJctetminctJ, ann is 
an <!E~ecuttOIt, ann Debt Woul'O Ife upon it. 

g9 to the 3lUllgment be beltl it to be goo'D, but be ball 
not fecn tbe lLettera ~atent~, ann tbo' it be objeffen that 
tlJe ~ol1e!, fa nfreffel1 to be pain b!, toe ([ommftrianera anti 
<ltOambetlain of tbe €tearurp, anti tbe ~apmellt fa to be 
nwile after tbe Clrbargc of the ~anagement, anll tbe par .. 
ttcular ~um{J papable to toe Queen, anti the Duke of 
York, robere it ougbt to be general; be anftnere'D" that 
tfJta muff be unnctaOon of tbe Receipt of trJe Qrreafutp, 
anti tbnt tbe ttt)tnl!£' objeffen ate fo! tIJe anbantage of 
U)C ll\inlJ', ontl tbetefo~e cannot be antgnen fo~ (!frta~; alfa tbe 
JLfbptng of ~aHf£s migbt balle been fpaten, but it is @Ut~ 
prUfil3'e ann not QVtto~, but it WOllIn baue been better omtt
teD; pet if tOe 3lungm-ent be ettonFOuS, tOe lRemrnp bow· 
c\lee being p~opcr) tbe Treafurer and Keeper ougbt to gibe a 

new 
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tl£\ll ]UtJgmcllt, 2 J E, g. cap. 9. a~ fn tue fltafe of Uje 
King ann Saimbill, wbere t(Jt ~ttO~ woS afj to ([oth;, 
ann tte 3lubLlment fo~ tbt~ tebetfe1:J, anti a new lung.: 
ment lJiben; ann upon Debate upon QfttO~ in t9nrlta" 
ment, it was; refolbttl tOat tbe ~tto~ bcina onlp in tbe 
31ubgment of tbe Barons, tbe Court bert mflllJt gibe a 
IlEW JiutJgment. 

'The Cafe of the P arijh of St. Swirhins; de
rvant. 

l2. T HIS Grafe \tlat1 mobcn again; antJ per Curiam 
o W'~obfbition llJall go ; fo~ now tOe ~butcb of 

et. Mary Bothaw fa taken alna!', anD tbe fJrbutcb of 
et. Switbin, Ill' tbe e:rprefa [[1o~tI~ of the ~ct, mane tbe 
i>arifiJ:Gtburcb of botb ~aril1Jeg, anti in alllRefpeff~, a~ 
if it biln been aIltJftpS tOe t9arillJr <1tburcb of botb 19a" 
ritlJea ; anb tben bp <1tonfequence in JLam, botb 19arftl)es 
oUlJbt to connibute to tbe lIiepait of it; anD it lUag not 
tbe 3tntent of tbe ~lf to l1ircbarll£ tbe t>nrUfJ of ~t. Ma
ry Bothaw from contributinlJ to any ParHh-Church, as 
tbe!, tuoulD, wert tbt!' not cbargeable to tbe lRepafr of 
tbiS: gntl Holt Chief Jufiice citcb tbe <!tafe of tn. Pul
ler il1111 Dl. Hutcbenfon, tepo~tfn in Jones upon 11 fpettal 
<I.1£tl1ftt in ttlfS (!:Court, anb aftet affirmeo in (!ftt(Jl, 
lDben two Gtburcbeg lUete uuiteD, by the Act for Rebuild 
ing the City, to tbe Church of St. Mary Ie Bow; but a 
Provifion tual1 maDe tbot tbe ~fl1iffer~ incumbent befo~e 
tOe .fire, fiJottlD receillC tbeit antiel1t lRebenue bUrfnIT 
toeft lil1e~ ~ anti tOe ~tme of tI)efr affilling to ferbe tOe 
(inn of ~t. Mary Ie Bow; itt tbiS <!Care it tnag refofneD, 
tbat tbdr ([utes anti tbeir Qtburtbes Ulete abfolutelp ta, 
Iten amop, ann tbat tbep \\lere onlp Stipendiaries; anti 
llolt Chief Juftice ratlt, tbat upon an dtnion at Qrommon 
lLal11, o~ b1? tbe Statute of Hen. 8. tbougb one ([buteO 
be uniUti to anotber, pet tOhl noe~ not anite U)e ~a. 
rf(lJe~, o~ bhtll tbe J)tufflJiol1crn of tbe Ql:r)lltcb nnftcb) 
to rrfolt to tbe <!.tbutcb to lUbieb it is uniteD; but it t~ 
on11.' Ott app~oPJiatiol1 of tbe one Cltburcb to tbe otljcr; 
to tbnt tbe J!l1Ctunbent attn bi~ @)U(t'ftfo~~ of tbc otlJCt 
~but'b ftJoU be )Jilrrens of to-e arourclJ uniteD; but tl}ig 
notwftbfftlnl.ltng, be is botlnn to celebrate IDtu(ne 0£r~ 
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bite, &c. tn tbe ~butcb uniteD, ann tbe 31nbabttantn nre 
not bounD to tcfolt to tOe otber <lCburcb ; ann tberefo~e 
tOe Rule ro~ a Prohibition tna~ ntfcbatgc'O. 

Breton and Cole. 

13· I N f!:refpaf£f, &c. tbe Defenbant pleab£f, tbat one 
Crefwick was outlalue'O, ann tbat tbcte wan rm 

InquiUtion upon tbe [)utlaUl~p, upon wbicb it tuas rrturno: 
eb, tbat tbe lLanb of Cref wick was of tbe anntlal [lalue 
of 59 I. ann tbat upon tbf~, a Levari facias de exititibus 
terra! tuas ntantcn out of tbe Exchequer, llirettetr to tOe 
~berftf of Gloucefrerfhire; ann t{Jot t{Je ID£fentlant bre 

Ing- tIlitb tbe Slf)ctiff, an'D tOe 1Beaffs of the @Iaintiff be= 
tug- upon tbe !Lanll, be fain to tbe @lberiff, etecute poue 
mett, ann tlJat bp jfOlee of fucb [[lttt, be took tbe 
15eatln of tOe liDlainttff being levant and couchant upon 
tOe lLol1'D, upon mbttO tbe jF)fafntitf n~murreO ; an'D ofte~ 
biberfe <!f.trepttolt~ to the ~leaning, tubfrb were ober~ 
rUleo; tbe lSotnt in Quection was, Jlf upon rurb a trnltft 
of Levari facias to auftuer to tbe Iltfng de exitibus terra!, tbe 
'l6ea1hl of a Stronger levant and couchant map be taken 
an'tl foltr; an'O per Northey, tbe 13eaffg Of a etrangec 
ate not HTues, fo~ t(Je 1ntent of tbe ILntu robere ]tfuFS 
ate tetutnc'tl upon a ~an is, tbat be b!, tbt~ S}!}ealtl; 
(ball be compeUe'O to appear; now tbe 'ttaktnIJ of tbe 
13eMhl of anotf)er nebct couln il1fo~ce tbe [)efcntlant to 
appear, anD tboun[J 3lffue~ ate rctlttne'tl, pet it ig fn ~ups 
pofal of lLaw 0 teal [)Hlrefs. tu!)tcb fa (ometimes giuen, 
anb tbe 1lieturlt of fo murb in ]tfues, i£l tOat tbe [lalne 
of tbe 1L01\'O is fo mucb, ann the ILattO fs:; rbarge'O fo~ fa 
mucb, an'D tlJe @)bertff alfo bp big ]Return ts bounn to lebp 
fo mllc[J, fo tbat tbe tj,tTues of tbe !Lan'O is tbe natural 
10~O'Dtlff of tbe !LantJ, fcil. the ~iJ{fUta(\'e an'D fperbalJ£ of 
tbe lLanD, without manurin\J; fo~ tlJe Jl\fltg rna!, not 
plougb ann fow tbe JLalli). ')But it was filiD 011 tbe other: 
~ttJe, tl)tlt in tbiS Ql:afe tIJe YLann ia tbe [)cbto~, ann tl:e 
'l6cnff~ ate not taken but tn refpcct of tl)eir brfn!J upon 
tbe lLann; aG tn tbe ~ofe of a [)ifft('f~ fo~ tRent, tf)C 
13eaff~ of a 0trangcr Ultlp be tottcn bp tUe fnme !Rcnfon; 
an'D if tbe J1)erboge be tbe onlp ]mle o~ w>~ofit [tnbicb 
Holt Chief Jufiice faio tlla~ aU one] of tbe lLall'O, ann 
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tbe !)tunet put in ')Venal) up wap of Agi!lment ; if tbe 
~£aft~ of a ~trtlltglZt map not be taken, tbe mtng aJalt 
be anf\lJ£tEtI of notl]ihlJ: gun Holt Chief Jufiice ratD, 
tl)at tbh1 in a ([barge upon tI]e !LanD fo~ tbe dlalue rctlttn~ 
en ; ann tb£refo~e if tberf be Qrenant fOl lUfe, tbe 1Re~ 
brraOn in jfec, onn Iffiles ate fo~f£tt£n b1.' tbe arttant fo~ 
JLife, tbi£) aJuIl btntJ tbe li\etJerlioll; ann he f.1id, tbnt 
tl)ougb tbe Statute of Wefl:m. 2. cap. 39. nOe£) Hot £.r" 
tfnn to tbhl <[afe, pet 3ilTu£s ate bcfinen bl! tbat @>totutc, 
Dnn \tJl)at ore 31truut in one ~afe ate ~[ues fn all ; Oltll 
be agreen t.o tbe )[\enfolt of tbe lonn being i>ebtol, alt 
In tbc ([ofe of a IDifireft; fo~ Rent; anb ju{lice Rookby 
1na~ of tIle fame [)pfniOtt ; but tn refprct of tbe t1!'onfe. 
quettcc of tbe <n:afe, Curia advifare vult. 

$lftetwat'OS Term. Hill. 9 Will. ~. tbe Court wag of 
IDptnion, tbat tbe ')SeaffS of tbe plaintiff being founn 
upon tbe JLan'b, might be taken bp tbe Levari facias: Firrt, 
'l;ecaufe tb£re i£) an e;rp~efs autbo~ftp ann <[ommrmn to 
tbe ~hetiff to leill' tbe annual ([talue of toe JLaniJs, 
anb tbe ')BeaffS being levant and couchant, ate toe 31f~ 
rue~ of tbe lLann; anb tbat tbe Statute of Weft. 2. cap .. 
39' ig an £JPlomltoll' @tatllt£; ann it i~ tbere fain, that 
all tbe ')SeafiS upon toe lanb ace ]lffueg, omnia mobilia 
upon tbe ILanb are 3ltruCll, anil it noes not t£llrntlt thcm 
to tbe 13eafit; of tbe i>wncr of tbe lLan'b, 2 Inft. 453. 
Secondly., ')6ecaufe tOe lLanti f~ tbe IDebto~ to tbe mtl1~, 
ann if tb£r~ be not [UCo JRemetJp, tbe ~ernancp upon tbe 
SDutlawlP tnoulb be notbilllJ; anti if tbe 13eaHg of a 
@>tranget fiJottItJ be e.tcmpt, toe mhtg woulil be nefeateil ; 
ann fJe tu~o tahea tlJe wbole @~ofit~ bp Agifimetlt, tnm 
lfkcwiCe tJefeat tbe lltil1lJ; fo~ be bas no lRem£lJl' tllJainff 
tbe J.l!>ilrtp bp feiling tOe lann, attn tfJfrcfo~t be I)ft£) ItO 
I\cUlenp but bl' Levari facias; if il ~atl Outiawcn bnn 
altcltcb, finn tbe jfeoffee bon put itt biG 15eatl~, ltO tJOullt 
but bi5 15eallS ate ]lfu£f5, ann be taket; the lLanD {n tI)e 
fame 11!l1t!Jbt a5 tbe jfeoffo~ bon it; fo~ tboU\J() tbe jf£off~ 
m~nt be \loon, pet it iJO£~ not netcrmine tbe ll!lerl1tlttrp, 
2 I H. 7· 7. Dnn if tbe '!Scaffs of tbe Jfeotfee are 3iffue~, 
fo will tbe 13eafi~ of a @>ttanrrrr, Hardr. 10J. ann Ray
mond '7. Wind~or ann SeywelJ; anti tOe Beafon of tbe 
IDifferftlCe tn tbofe ~afe£) i£), tDat tm Inquifition notbil1tJ 
la in tfje mtng; ann tOel' cannot be unDrrHooll to be t{Je 
(JEootJp of tbe J)ecfon outlaweD in tbe ]t1Quifition, be~ 
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raufe tbc ~erron olltlatuen cannot babe ®OOb~ perronaf, 
ann ~battel~ real ate not in tbe ming b£fo~e tbe 3lnQu[: 
fitton, ann to intenn tbem to be the ®OOl1S of tbe flDut= 
Jaw, h3 tbe fame a~ to commanll tbe 31tfues of tbe tear: 
tp to be lebiel1 of tbe ~oons of tbe IlttnlJ; anb t~e W>tatn: 
ttff milJbt in tbhl Ql:afe be tbe !aHenee of tbe flDut~latu, 
anO tben be tlJall be liable a~ well a~ the jfeoffee; but 
ruppofillg a )Rigbt in tbe J;>laintiff p~ecenent to tbe flDut~ 
latu~!', if it t~ not founn in the 31nquifitton, be cannot 
plean it tn fiCtcrpar~, but ought to come into tbe cE.t~ 
chrquer, anll plean tt tbere bp a Monfrrans de Droit, «nO 
babe 1t aUotnell, befo~e tbat be can plean it; fo~ lllhere 
tbe lffue~ are fo~fett, tbe wbole ]nbctitante is cIJut3£tJ, 
fO~ the lLann t~ tbe IDebtol, as if an eDffic£t fo~f£tt 31f: 
fues fo~ tbe JEleglect of blS IDutp, tbta Charges tbe tuiJoIe 
IDffice; anll 110 Levari facias tiTuea but wbere tl)e lLanl) is 
Debto~; ann tn aU (Ztare~ where tbe lLann ifj [)ebto~, tbe 
15eafis of a @>trftngcr ate as Hable aa of tbe ®tl1uer., 
as fn the common (Ztafe of Bents; ; ann if it be fo in tue 
(!tare of a ~ubject, lllhp fiJoUln tbere be anl' Difference 
mane in tbe ([are of tbe nttng f the W>artp eftber ba~ nn 
3/ntereft o~ no 3/ntttell, if be bas an 31ntereff, it fa. llll# 
bet tbe IDutIam; if be bas no 3/ntereff, tubp tlitl be put 
in biS 'J5eaffa f the <!tare Of Stafford anll Bateman, :2 Ro]]'s 
Abr. 159. t{; tbe onlp <!taCe wbicb reerng to contranict 
tbiS; but that mull be a ~ifiake of tbe ·~~tntet, fo~ 
that tbe ')Seaffg map be taken ann not foln f£j a <!tOll: 
traniffion; anll tbnefole tbe ~Iell UU1S ftDJtHlgcn goon 
in e>ubllance. 

Kkk k 2 Nichols 
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Nichols and Shepherd. 

14· T HIS maG upon a Demurrer to a ~Ira in abate:: 
ment, tnbere tbe l)cfentJant CatD, tbat tlJe tuas 

baptfi£tI bp the marne of Mary, ann not of Patience, 
anD tbe JF)latnttff DemurreD, becaufe no ll:>lace wbere llJe 
lUnG baptlicD tfj mentionen; anb alfo tlJe boea not fap, 
that lIJe was fa callen at tbe 'Q!;ime of tbe 15m fuen; 
fo~ tnbere an act ia allebgcb, tbere otlgbt to be a tslace 
mentioneD, becaufe it is trauetfable; but if tt han been 
that fiJe tna~ known bp fucb Jaame onlp, it milJbt be 
trien wbete tbe affton ts blought, bec8ufe it onlp can .. 
C£tn~ the Jj)etfon; but becaufe t~e Defentlant biD not 
fa!', tbat fiJe was caUeb Mary at tbe ftime of tbe 
13il1 futll, aje ougbt to gibe tbe J1!)lafntitt a bettet 
mtft. 

'The Cafl of the P arifo of St. Nicholas in 
Abingdon. 

15· AN SDlller of 1ullice~ fo~ fettting of i1 poo~ ~an, 
betng remoueD into R. B. bp Certiorari; the 

SInueftion upon tbe Statute of 3 Will. & Mar. was, lIf be 
being tateb in tbe ~atiaJ, ann not balling pain, but lip:: 
fng befo~e ~a!,ment, Ol inbabiting tbere bp tbe epace of 
Forty Days; If tbf~ \l:)af$ fucb a ~ettlemcnt bp tbe @a~ 
tent, aG to tntitle the <ltbntJ~en; anb per Holt Chief Ju
{Hce, tbe mo~ns of tbe aft ate tax and pay; anti tbtre
fo~e Taxation without Payment if$ l10t fllfficient. 

I Stroud 
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Stroud and Birt. 

t6. T HIS Cltare 1nOtl argue'O bp Serjeant Darnel fo~ 
DefentJant in tbe ®~tginal action, anti toe 

191aintflf in QEtto~; ann tbe (ltafe tuat1, tue ~Iaintiff 
llecltlres tuat be lUas potreifeb of a ~enement, anb t1 
ll:>fece of lLanb to tuofcb be ougbt to babe <!Common, fo~ 
''is 15eallf$ lebant anb couc(}ant upon bi~ ~enement i.n 
1000 Acres of lLanb in Mendipp Forefl', anb tbat tbe 
IDefenbant bab entteb, anb mabe llfberre fJ)oles tn toe 
gctes, anll tlo~eb tbcm tuito <ll:onies;, fo tUllt be coulD 
not enjop bfS ~ommon in tam amplo & beneficiali modo 
as bffo~e, &c. tbe Defentlant nemurren to tbe IDecla= 
ration, flnb 3!Ubgment tuaa l\'ttllm fo~ tue )13fainttff in 
C. B. upon tnbtcb a [[lrit of (,!frco~ wa~ b~ougbt, 
Dub tbe (,!frro~ umgnell tuas;, toat tbe J;>Iatntiff bab not 
intitleb Dimfelf to tbi~ (!Common, but onI1' fain poffef
fionat. & habere debuit; anti it mas; fain, tbllt tbe 
Qtafes citCb on toe of orr ~ibe of Dent anti Oliver,) 
Sands ann Trefufis, @)t. John anb Moody, &c. lUere nf~ 
tcc a d1etllict; upon tnbfcb toe lRigbt {Jan b~en trtco, 
anti tbe ctbet <iCarUJ tuere upon a €5eifin aUellgetl, 01 
fometbfng mo~e tbnn a bare Wlotfeffion ; ann tbe (!Cafe of' 
Palms ann Heble twait, tnbicb tnas an aHion fo~ nibert= 
ing a [[latercourfc, tubere tIle talatntiff neclaretJ, tont 
De tnaa Celfeb of an anttent Darn in the River Derwent, 
ann tbat tbe IDerennant puIieb it up, fo tbe J;>laintiff 
tbece fiJewen tn bimfelf a p~cfcriptible JRtgbt, anD upon 
tbe QEbitlence be ougbt to «Jew tbat be fJaD it 'Qtfme out 
of ~il1tJ, &c. fo~ if tbe [>efentJant can 11)etu a ®~ant 
of it to tbe ll!>lainttff, be ba~ faileD, anb U)all be nonfutt; 
as it wa~ rulcb ill t(}e <n:afe of D~. Shalmer in an affton 
on tbe (JIafe fOl Hopping up biS lLigbtS, be counteD tbat 
tbcp were antfent lLigbta, ann tIJe [)efenbant upon Q1;uf· 
lJence fiJetuetl tbe 1l3egtnning of tbem bp ~~ant, upon 
tubicb be tuaS monfutt, quod fuit conceffum per Curi
am ; ann Holt Chief Jufrice faib, tbat de antiquo in a 
QtOUllt, fa a J~ercrfptfoll; ann Darnel fain, tbat tbfa in& 
certain map of t~lellbing is nifaUowetl in tIJe 010 15ook~; 
ilnn be etten bibetfe (!Carea out of Brook, ttit. Plead. t (I 
tbhl Wlurpofe, fo: tbere OU1Jbt to be a certain ~ttle Cts 

p!etTetl~ 
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p~etreb, to tnbtch tbe [)efenllant map anfll1er, anll be p~a.e 
billen to llefcl1il bimfelf; but bp tbi~ map be map be rur~ 
p~ifeb at tIJe arrial, anb know not bOln to lIefenb btmfelf ; 
anll tbo' tbi!) map of Wlealltng ba~ been allotuell of late 
\?tfmes, pet it fa ([fme ta flOp to it ; Northey argued e
contra, anb citeD Fitzherb. 'Qrtt. Br. 674. anll· Dibert) an~ 
tfent 13ook~, lnbere fbiS [[tap of ~Ieaning bas been belli 
~ooll; oun as to the Bearon of it, be fain, tbat if it 
appearti tbat tbe Defenbant i£f tn J1!)otremon, tn fucb <Zeafe 
tbe )F)lafnttff ougbt to ittUtle bimfelf, fOl betubo tuill the 
trune anb tlfllurb mp Jl!>otrcffion, ougbt to fiJeln a goon 
~itle to tlo it; but wlJ£re tbe actton f£f blougbt llgainlt 
a fil:o~t:f£ilfo1, not tn )!;)otreffion, there tt hl futHcient fo~ 
.tbe W>Iafntiff to fi)eLU a ~offemon, ann not to tlJew anl' 
otber 'arttle, anb bp tbf~ gibe tbe Defenbant Wbo h, it 
~o~t.feafo~ an iIDppo~tUllttp to bifpute bfti '(!Citle; but ta 
fiJew a @olfefihm generally is fUfficifnt; ann if toe Des 
fenbant Will (ompel toe t91ainttff to llJew a -m:itIc., be map 
no it bp bf~ ~Iea, ann compel bim to make ~ttle in btfj 
Jl\epltcatiol1 t ann as to tbe 3lnc£ttaintp, upon a ~rial be 
fain that a ~o~t:fearol ougbt to be allnap5l p~obineb ta 
anrtner fo~ bf$ act, ann tbere cannot be anp rueb ~~e. 
jUllfee as is fuppofen t anb a~ to tbe 1I3ooka he faib, tbat 
tbe ([afe of ~t. John anb Moody tua~ after a [letl1ict ; 
but tbe dlerl1itt tuas not r£llarllen bp tbe <Zeourt, anb tue 
)Reafon of tbe )Rcfolution tuent upon tbe fame Q1)~ounllg, 
n~ if tbere neber ball been· a dlertlfct t 1I3ut be etten tile 
ClI:are~ of Cary the Bailiff of Wefrminfier anb Callice, 
anb the fame and Baccus, tubtcb tnere tn tbi~ Court afte~ 
tbe Revol urian, wblcb were tefolbeb., upon a Demurrer 
to a Declaration, to be gOOb, tbo' notbing mo~e fiJettm 
than it bare ~otfcmon; be atlmttteb, tbat if tbe i9fain. 
tiff bab (fUlmen ([ammon in tbe lanb of tbe iDefennant, 
to at toete oUlJbt to be a <Qtitfe ilt tIJe <Zeount; but it not 
nppeartng tbat tbe IDefentJant wa~ in Woffeffion, but onlp 
a 'aro~t,feafo~ it if; tuell enough, lit fupra, &c. Curia ad .. 
vifare vult. 

Trio. 8 Will. 3. ~be actfon tua~ abjungeb to be tueU 
b~oug[Jt upon tbe Renfon ann autbo~ttp of ~t. John ann 
Moody'f$. qcafe ; tlUt it luoultl babe been otbetlnife, if it 
ban appeatcn to be tue Lann of tbe DcfentJant. 

I Steyner 
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+Steyner and the BurgejJes of Droitwi~h. 

17· UP 0 N a 'Orrinl at 13ar in tbi!) \tare, Camden's 
Britannia tua~ otferen in ~binence to p~Jbe a 

Reputation .IDtnetp,ttno ~ear!) a~o, tOilt ~olt ougut to 
be mil'Oe onl!, at tbe three Pits of the Burgeffes, ano toot 
nil otfJerg mete r.tclu'Oen ; finn it tna~ foin, toot toe €,)o!,~ 
fug!) of antfent W'crfOlH$ tnoo ate tlean, i~ altuap~ allow= 
en, anti toi~ amounta to a~ Ulucb aG tue @up'ing of an 
OUl ®iln at leaff ; ann tuat Camden tuaG a publtck Jj!)et: 
fOil, betnB' Hifl:oriographer Royal, &c. ann toat a ~~aUe~ 
@>ton£ ban bcen alloweD as ~bfnence; fed non allocatur; fo~ 
if one W'art of Camden be allotuen, anotber Jj!)art oUllut to be1 
anb If Camden, tuen anotuer IJ)Ulo~fal1 a~ well as; bfm, 
ann tbete \uoultl not be Olt!' <!l:crtotntp; ann tbou!Jb t[Je 
Hera Ids Books are allotncn to p~oue a )1tle'Oigree, pet tbb1 
(~ becaure tuel' babe not better ~bt'Oence ; ani) tbi~ i~ 
toetr Ploper 13ufil1ef~ about tnbicb toe!, ate emplopetl, anD 
tbetefo~e tlJere fG fome ~renft gfbcn to tbem, but tbtJ! 
bo not neferll£ much, becaufe tbep ate ntg1illel1t1~ kept! 
ftl1n tbougb tbe Chronicles mere allmtttetl in tbe ~afe of 
tbe Lady Ivy ann Neal, to llifcober tbe .fomerp of a Deety, 
flp tfJe ®iffake of t[Je Stile of a King; fo~ Philip bin not 
iltfume the Stile of King of Spain in fi~ ~olltb~ aftet 
tlJe ~urrenl1er of Charles the Firft, feil. till it WOS COlti 
fitmen bp tbe Eftates ; pet it wag faill tbat tbere wcre otoet 
(!cbfben(£r; of it; nnn tbe Court fuio, tbat an Hmory 
map be ~tJtnence of tbe general Il)ttlo~!, of toe Realm, 
but not of a particular Cll:uffom; anD tberero~e fecl1ndl1m 
fubjeCl:am materiam it mil!' be \JOOD QfbiDCl1Ce o~ not; ann 
Holt Chief Ju{[ice faiO, tbot old AiGorians map be gOOD 
QE.tllofito~g of tbe Bearon of lLatulf, tbougb tbe JLO~D 
Coke watna US flOt to telp upon tbem fo~ '11. atn; ann 
Holt Chief lu{[ice fai'O tbilt tblu {~ but a Ql:op!" anti 
tbougb an oin spanufcrfpt, founn amollg tbe Evidences 
of a 1Familp, map' be (!fuineltce, becaufe an £!l)~igtnal ; pet 
a <!rap!, wouln not, fo~ it t~ Hable to tye ~ifiilke of tOe 
~tanrctibH. 

Dugdale's 



Term. Mich. 7 Will. 3. R. B. 

Dugdale's Monafiicon \1Hl~ refufelJ as fZfllibence to 
p~obe tbe Abbey of Fountains of the Order of Ciller
tians in tbe Exchequer in tlJis '{term, b£caufe it migbt 
be p~oben bp tbe JReco~tlS in tOe Court of Augmentation; 
tbe fame !Lam of Dugdale's Baronage in Percie's (ltafe; 
le quel jeo obfervavi. 

Wilfon and Feild. 

18. AT Guildhall; IDebt fo~ )Rent upon a Demife fo~ 
!geat~, tue [)efelltlant pleabS Nil habuit in te

nementis , tbe )1!>laintiff replies., tbat be ban a goon anD 
fufficifut ~fiilte to make tbe iDemife to tbe Defenbant 
modo & forma., &c. feil. tbat be waa feireo in bi~ De: 
mefne a{; of lee; upon wbtcb 3ltrue i{; joineD, ann upon 
<!El.1iOence it mas objectetJ, tbat be ougbt to fi)elD an {!fffate 
in lee; non allocatur; fo~ tOe ltrue tfJ jot11e'O upon tbe 
goon ilnn fufficient <!eftate to make tbe Demlfr ; ilnn anp 
QEffate ifJ fufficient fo~ tbi{; 19urpofe, out of tnbfcb tbl? 
<!EffatetJemtfe'O map be nertl.lcb; ann all obben arret 
tbe feil. is but .fom}; but if be ban not fain, tbat be 
ban a !J(Ion ann fuffictrnt QEftate, but ontp bab fain tbat 
be was feifen tn bis IDrmerue a~ of lee, tb£n be ball 
bern refirainetl to PZ0l.le rutb (!];fiate; per Holt Chief 
Jufiice. 

Middle-
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lviiddleron and Fowler. 

20. AT Guildhall; ~rober tni'1~ b~ougbt orraintl nn 
rpacknep <lCoacbman, finn toe ®oon!l \tIere De~ 

filleteD to bta ~erbilnt, anll if tbta Deltberp fiJall cbarge 
toe ®affer ia tbe mueffton; ann per Holt Chief Juftice, 
it fiJall not cbarge tbe ~affer, fOl tbe ~attp tloea not 
pap tbe ~ affer fo~ it, ann tbetefo~e be UJan not be 
tbargen; ilnn tbfs tliffer!J ftom a ~oacb in a [([taggon, 
fo~ toete tlJe [[laggoncr i~ patn fo~ tbe Watfcnger, anti 
fOl tbe t9arccl affo ; but in i1 \[oflcb UJe ~atf£n!J('tG are 
aUotl1etJ I 0 o~ 15 liDounne [[tctgl)t fo? tt)cir necetrtltp ![)C£tl~ 
cafion~ in tlldr J/outnep ; anll if nnp mo~e be carrieD fo~ 
1l1hicb t·be [)~ibet fa pain, tbts ia bp @ltealto; but if the 
~affet be pain fOl it, ol agree fOl it, ann tgete be a JLofG, 
tbcn be tlJall anftuet, otberwtfe not. 

'The King and Betterton. 

21. THE [)efennant ann nfber~ otfiet lW£rron~ bas 
bing eretten a Playhoufe nent Portugal Row 

in Lincoln's Inn Fields, tnbicb b!, Reneon of toe ar:b~ol1g:: 
ing of atoocues, ann tbe )Refo~t of i'Ole ann iJtro~tJeClp 
lPecfonfl tbttl)Ct, \Uaa a lJceat mufance to tbe ]nbabt" 
tunta in tbe fain iRotu, eepeciallp to fucb au ban tlJelr (!toileD" 
fJoufe~ anjoining bocktnartJu to tf)etr i1>oufes; fo tbat tbep 
couIlI neitber go out witf) tf)eir <1toacbe~, o~ beil1lJ ab~oan 
(ouln b~ing tbefr Qtoacbeu back into tbeir <lCoacb:f)oure~ ; 
{Jereupon in Trinity Term 7 Will. 3. the Court of King's 
Bench \tJa~ maben, on '15ef)alf of tf)e fafn 31nf)abitantg, 
fo~ fJf~ ~ajetlfS [[Itit of Prohibition, to be 'DireEfen ta 
tbe Cafn Betterton ann otfJerg, upon tbe @)UITgcffton fol= 
10lDing ; anti ~ilf1e tuas giben till tf)e titR Dap of tbe 
next Term, to llJetu <ZCaufe \l.1bp a Prohibition llJoullJ 
not lJQ. 

L II I Mich~ 
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Mich. 7 Willi' Tertii Regis. 

MEmorandum quod die mercur' prox. poft tres Septi
manas Santt. Mich. Anno Regni Domini WiI1i' Tertii 

punc Regis Anglhe, &c. 7~coram Domino Rege apud Wefima 

ven' Honorabilis Elizabetha Pierpont vide Domina Cathe
rIna Raynsford vide Humfridus Winch Baronet, Jacobus 
Montague, Thomas Winford, Johannes Talbot, Robertus 
Skinner t Robertus Thompfon, Simon Harcourt Arm' In
habitantes de Portugal Row, jituate in Lincoln's Inn Fieldr, 
in paroch' Saner. Egidii in Campis in Com' Midd', & dant 
Cur' hic intelligi & informari quod Thomas Betterton 
nup~r de paroch. Santt. Egidii in Campis pra:d' Gen. 
Willielmus Smith nuper de eifdem Gen. Johannes Boman 
nuper de eifdem Gen. Cave Underhill nuper de eifdem 
Gen. Thomas Dogger nurer de eifdem Gen. \tVilIielmus 
Bowen nuper de eirdem Gen. Georgius Bright nuper de 
eifdem Gen. Edwardus Kennafron nuper de eifdem Gen. 
Robertus Reading nuper de eifdem Gen. Johannes Pate nu
per de eifdem Gen. Hugo Broome nuper de eifdem faber 
lignar' & Johannes Porter nuper de eifdem faber lignar' 
29 Die Aprilis Anno 7 Supraditt' quoddam Publicum Thea
trum Anglice, a Common Playhou[e, in diaa paroch. Sana' 
Egidii in Campis & in paroeh. Saneti Clementis Dacon' in 
Com' prxd' prope & contigue adjacen' Regia: alta:: via:: in 
parocb. pra::d. & prope diverfas domus diverfor. Honora· 
bilium perfonar' & alior. ibidem inhabitant' erexer. & prepa· 
raver. pro publica aaion. ludor. fcenial. Anglice, The Afling 
of Stage-Plays, & ofienfion' Spectacular. ludicror. in eodem 
pro lucro & proficuo fuo, & quotidie diebus Dominicis 
Exceptis abinde hucufque in eodem publice agebant & 
ofrendebant ludos reenial' & fpetlacula ludicra pro lucro & 
proficllo fuo quibufcunqlle perfonis iifdem adelfe volenti
bus & ad attion. & oftenC eor'dem in Theatro ilIo prope Re· 
giam altam viam prxd. magnus concllrfus Populor. cum 
curris fuis & curris alior. pro fiipendio fupra eos atten
dant in altam viam regiam indies temporibus aCtion. & 
ofienf. Indor. pr:;ed. venerunt & in eadem remanent & 
ratione coneurflls pra~d. alta via regia prxd. & platea ibi
dem valde obfrrucr & obfrupat' fuer. & adhuc funt & im· 

2 pol1:erum 
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pofierum obftupari & obftrui minat' funt ad grave & 
commune nocumentum omnium Ligeorum & fubditor. ditli 
Domini Regis ibidem inhabitant & refiden' Nec non omnium 
alior. Ligeor. & Subditor. diai Domini Regis per commu
nes altas regias vias & plateas ibidem circa negotia fua 
neceffar. eont' redeun, tranfeun. equitan. & laboran' & 
contra pacem diai Domini Regis, & hoc parat. funt ve
rificare unde petunt Remedium & breve dieti Domini Re .. · 
gis de prohibitione, &c. 

~be fita iDap or Mich. 'ferm, Cltaufe Iva~ fiJcwn bp 
~~. Finch ann @)ic Bartholomew Shore, wbp a Prohibi
tion Ibouln not itIue ; it wafl (nliffen on bp @ft B. Shore, 
tbat tbiS wall 110 mu£ance in it Celf, but occafionallp 
ann aCCibentallp rucb, bp Bearon of tbe <Ironcourre of 
€oacbes; ann tberefo!e tbis not beina a eonffant .fau:: 
ranee no ~!obtbition oUllbt to go, but tbe ~attiell left 
at tbeir lLibert!' to p~oceen tn a legal <!tourfe to trl' tbe 
~atter, wbetber a Jaurance o~ not; wbtcb tbe ®~anttnll 
Of rUtb a ~~obtbition woulb p!eclUbe tbem from boing; 
ann be woulD babe bfffinguUlJelJ tbf~ from Jacob HaIl'S 
<!tafe in tbe Modern Reports: ann it was fain bp ~l+ 
Finch, tbat tbts \t'loUllJ be an fJtraolbinarp map of p~o. 
ceebtnlJ, to ttl' a criminal ~atter bp a J1!l~abibition ; ann 
tbougb be bi'O aDmit tbe (ltoutt milJbt grant· Cucb a mlrtt 
fn tbiS Cltare~ as was tlone in Jacob Han's, acCO~nflllJ to 
tbe anttent UlJ£cetients ctten bp ~l. Noy, of rupp~emng 
a Bowling Green; pet in BelJatti a ~1an'O 31urp 1110ulb be 
rlUo~n anD ebargeb witbin a fe\t'l Dal'S, fo~ wbore (!fne 

qUitp tbffl ~attft ifl Ploper; be bopen bfll JLo~tlllJip 
ltJouln not abmft of an e.rtraO!binarp [[tap of ~laceeb. 
ing : ~ut @>(t B. S. woulb not aDmit a l\3~obibitfon la!, tn 
tbts <!tafe, fo~ tbat it woulD be to conDemn tbe W>artp 
lDitbout beartng bim; fOl if tbep p~oceeneb to act, the 
~attte~ woulb be taken up upon an attacbment, anll pet 
tbe ~atter neber trien, tDbetbet a mufance o~ not, tubicb 
tbe Chief J uftice 'Oenietl; fo! aDmitting a lIDlobibitton fa!" 
(to tnbicb be feemeD to incUne) wben tbe @art!' came in 
upon tbe attacbment, tbere tlJolllD be a Declaration upon 
'be l\!>~obibition, as in otber (ltare~,; to mbicb tbe J1t)att!' 
migbt pleab, anti make bifl Defence, anti bling tbe ~at= 
tet in ]tfue·; but be l1eman'Oeb of tbe 31nbabitantllwbetbec 
tbep inullell tbat @Iap'boufes; are m"fance~ in fe, 01 tbat 
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tbt~ W>lapboufe becomes a mU(ance to tbeCe particular ][n= 
babttant~., bp tbe IDbllruction of tbe pubUck @treets; anlJ 
l\!>atrog£s;; ad quod non fuit tefponfum; but 'ttime 1lla~ 
gillen to put in tlJeir ~ulJgellion,· anb fo~ bot-b &(bes to 
p~epar£ tbemr£lbe~ to fpeak fullp to tbe ~atter, 1l1ber(s 
upon tbep tuere lllitb tne ott botb 8inell ; but 3\ tffufed 
beiniJ concernen fOl tbe ~Iapers,. being an 3lnbabitant, 
anb O1p JElame mentioneb in tbe @uB'gelltoit; but confi= 
bering tbe ~atter, 31 cannot ntllfuguttb tbi~ from Jacob 
Hall'll tafe, o~ tbe ~afe of tbe Bowling Green, . Unlers 
tbat tbiS is a ffrol1ger CZI:are tban eitber ot tbofe ([ares; 
fot @Jtage.)13laps (if not malum in fe) as tbep babe been 
toltlen to be bp manl' antient latbers betetofolt, ann 
learlleD OeUines at tbis iDap, (tbe JLicenttoufnefs of out
~tage eCpeciallv confineteD) are ~ettatnlp afj unhl111fut, as 
IDancfnlJ, o~ 'ir:umbltng, o~ tb~otu(ftg a 130tul {oJ €tet= 
eife ; fo tbat neitber of tbefe til tbe <!rafes eiten coulil 

,be p~Dbtbit£11 as Nufances in fe, bUt as occafional ann 
confequ£lltfal Nufances, 1l1b'tcb if it is lllllatilful fOl anl' 
~an to crect o~ continue, (as beittg attenbeti l1lftb rUtb 
C!Conf£quences tt tuill certainlp be) fncb dtnlatnfulnerS tuill 
be a ftltTicient ~~ounn fo~ a (ltrit of @~obibition ; fo~ it 
~attcr is hot unlamful, becaufe 'Us p~ofJibtteb bp bi51 
9@ateffp's rnrft; but tbe ~oUtt itrues bi~ ~ajetlp'~ 
imtit upon a ~atter containell to a @lulJgelUon, tufJitb 
t~ antecenehtlp unlalllful to tfJe ®~antinlJ fuel) Writ; as 
in tb£ common <!Cafes of @lobibittonll to CltouUS, tbeir 
~~ocef'Ot:nfJg are not unla111ful UPOIl granting tbe i>~ubt" 
blttoh, but of tbe fam,e .fo~ce as tbc!' \l)ere befole; if 
tbep ban <lCognl;'lluc£ of tbe ~attet befo~t, tbep tnill babe 
fo am, nottnitbtlanning tbe 19~obibtttoU: ~be 1}!)~obibt, 
tion fa a @>o~t of a ([autton to tbem to confiner tbe 
JLegolttp of tl]etr i>~oceet1ings, but btnncr~ tbem not 
from Ploceclling, tboulJb rucb @~oceent"g ofter 1910bibi" 
tion Delibercn, is at tbe @crtl of a Qrontcmpt, if tbep 
J.l~olle millaken; but if upon an Qttacbmcnt fo~ p~ocecn= 
tng poft prohibitionem regiam, tbere be ft i)eclaratfolt 
as tbere ongf)t, anb tbe iDefenDant tn Jjt)leobinlJ can fet 
fOltb a fufficient 3!urh:;Oi£tiolt ; bis )1!)loceeDillg poll: pro
bibitionem regiam tum be goon tn law, ann btmfclf Dif. 
(bargell of 011 ([olltempt attb €o{fg agafnff tfJe QI:om· 
plainout; anb 'tis 110 ~btrffion to fap a criminal ~atter, 
Ol a ~attet of JRfllbt wilt bere be trictJ upon a @lOfJl. 

1 bitton, 



Term. Mich. 7 Will. 3. R. B. 

btUo", if tbe ~att£t p~obibtten be unlatuful, tfJat fs a fum. 
,tent ®lounl1 fO~ tIJe [[lrtt, if t{Je ~ub;ect bercupon 
ftantJs atJmoniffJetl, tIJe Delinn of tlJe JLaw ts anf\lletetJ; 
but if be tnlifts upon bis JRiglJt, it map be HieD in tbt~ 
mlap of ~~oceetJing ; anti tbia is no ne\tl Doctrine, tbe 
lLatD being full of 3lnffanceg of }1t)10bibittons IJtanteti III 
<tonfes <!Cfbtl, as mell as <!Ctimtnal; COl 'tia tue J!.,fgaUtp 
01 1IUegaUt!' Of tbe ~attet tbat netetntiues tbe $inlJ'l.l 
[mt~t, to a mtit mandatory or prohibitory, Plln not tte 
being of a publictt o~ P1tllate Jtlature; tfJoulJb if that 
tuere a ~~OUt1tJ, tlJe JReafon Ceertts to {JoltJ fttongert fOI a 
@1obtbitioll tn Cuch a ([aCe as tblS, lUlJicb hi of a PU~~ 
lick .mature upon manl.' Qccount£i; but itS 11 {Jaue r~ffl 
tbe fLegalttv o~ 3lllegalitp being tlJC ~10Ultn, aun tue e~e;r 
cutibe 19o1Uet being in tbe IKfng, tubat tbe Jl nlll falbitJ~; 
tbe Itttng, (wbo is lex loquens) map hI' IJiS Uijlrit fOlbfQ, 
anti in Curb a <!CaCe to Cap tbe JLa\1l fOlbibS, ano tlJe IIUnlJ 
bp bia mttt fo~bibS, is all one, futb mttt be'IllJ ft ~tll1;· 
feqUfnCe UpOll a l\!)lobfbitiOtl in Law:; anJ) tber:ef~ue \llbecg 
(mtih1 are faunbetJ upon a ~tatute (a~ tn tbe <!k~lre of it 
Ne injufie vexes, tubicb b!,' tbe lJteater anti bettet £iDpinion 
fs foulltJttJ upon tbe Statute of Magna Charta, cap. 10.) 
(ucb [[ltittJ ate framen, anb itrue Cal tbe <ftfrl1tfolt of 
Cucb @tatute, beit mandatory or prohibitory, lJ!? a Q!Olt~ 
{equcttte in tLam; anb fo IiketDtfe of ~atter~ at tbe 
Qtommoll lLalU ; fo~ it mouln be obfurn to itimcr1nc tbnt 
tbe JLam llJoUID commanl1 o~ p~obibft; ann pet tbut tbe 
mfng ill tubom tbe <lE~ecutiol1 of tbe fLam rerine~ (ann 
tvftbout tnbtcb ~oltJet in tbe ming, tbe JLam it felf ill but 
a l1eal1 lLetter,) lbouln not; anti [[lrits of ~~obtbtttoll 
babe itrurn from 'QI:ime to €:ime in bat(OU~ Q1:ofeg; fo~: 
llefitJea tbofe afo~ementioneD, onll tbe mlrit of Ne injufie 
vexes, ~[1riftj in ([[lafie mere ftequentlv nrantrti at Qtom,i 
mon JLatu, [[ltits of l\!)~Obibttton of mafie ta ~cclefitlf 
Hical Jj!)erfons babe been JJront£ll eben to tbe lort ages,. 
as; map be feen fn Rolls, 'Qtit. WaRe 8 q. anti 2 Rolls 
I II. anD the Bi£hop of Durham'S; ([ate ettetJ in Lyford'!J 
Qtafe, II Rep. ann pet tbeCe ate aU tn <!Cafea of a <!Cibtl 
J1ntereff, fa in ~attetll of il mOlt publici .mature ClIef] 
[[{rit£) babe none; as to tIJe Inhabitants of the Town of 
Southampton, upon a ss>utmtfe tbat tbep intent1etl to ne~ 
moUUJ tbetr ll>oufeS, anti trnnfplant tbemfelbeg tnta 
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.fOltigtt ~attg, anb t~e like to tbe (town of Great Yar .. 
mouth, ass map be reen 3 lnft. ~c5. !anb 31 quefiion not but 
upon a narrower eearcb anl1 SDbrerbation, man!, mo~e 
'nRances migbt be giben of fucb [[lrtts, botb at flom:: 
man !Law, anb upon reberal etatutcss: QnlJ wberea~ 
IbiS wass inOften on as an £ttraO~l1inatp ~OUtre of ~lo" 
,eelling, anb tbep nelireb to be left to befenl1 tbemfelbes 
in tbe o~binarp map of an 31nbfctmcnt (tbe Defig" wbete= 
of was to obtain a Noli profequi, anb p~ebent anp QtOt1:: 
llUfion at all,) tbifS rCemfS an act of labour anti 3JnlJuI" 
Bence to tbe eubjelf, ratber tban it fPatbllJfp; fOl as 9J 
faib, if upon )Receipt of tbe [[1rit tbep belill, tbep can" 
not be fartber PlOCeel1elJ agafntl tbifj [[(ap, but tbe !Lam 
lJatb its Qfnl1; wbereas an 3lnbtctmcnt lsl foldl.' frameD 
to b~fng the W>attp tnto 3JulJgment, in Olbtr to (nfitet 
19unf(l.Jment fOl (f~ample's fake, fo tbat tbis map rt:: 
It(l.Jes of tbe @)eberitp anll )Rfgour of publfck lluftice ; 
Illbereas tbe otber refembles male tbe 3lnbulgcnce ann 
cztompamon of a .fatbet of btFJ Qtounttp, tubo fttlmonfQJes 
lJefoae be COatect~+ 
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Dalby and Champernoon. 

I. THE (tafe upon a fpedal dlernta in EjeClment 
Inas, ~ft Edmund Vowell hH1S feifetl in §re 
of tbe )Lanna in mUefiiolt, ann of tit:; 
berfe otber lLanna in tbe Counties of Corn .. 

wal and Devon; ann bnbinlJ 31tlile Uno @>om~, John anti 
Edmund, upon tOe ~attialJe of John be fetUeg 10att of 
bts ILanbll to tye [lfe of John fOl ILife, ani) aftet to Eli
zabeth (Ji5 intentJe'D [[life, ann after to John in 'f!ail, ann 
after to John tn fee, ann otbet )Lantla tn tOe County 
of Cornwal to John in jfee; ann be fettleg tbe tann~ 
in mUetlfoJt, tubicb were Vowellfcomb, Balferfcomb, anll 
Whitcomb, to tOe dUe of iJimfelf fo~ .ILiff, tben to John 
fo~ ILlfe, witb a J1!llouifo to Plefetbe tbe contingent Re. 
mainner~, ann tben to tlJC jfitil, anb nil tbe ~ona of 
John in ~afl ~ole, ann in tbe fame ~annct to Edmund, 
lRematntler to tbe tiglJt llJefr~ of John; @1ir Edmond 
bies, anti after John [being etr John] balling 31ffue 
John, Elizabeth anll Margaret, matle (JIS [[lUI, an'D tlebifetl 
all his Lands, Tenements, and Hereditaments to Cary 
ilntl biS [[life tn ~tu{t, to allow ~o 1. per Ann. a,ptece 
to bi~ two [)au!JIJtet£j, ann to ratfe fo mucb f01 tbeir: 
ll!>oJttolts ; anti aftet" tn <!tafe biG @Jon bieb hlit{Jout ]ffu£', 
be bellff£'D aJI his Lands, &c. e~cept Langfton, Liiler, anD 
Thavies, to Elizabeth biG IDaugbtet in §ee; nnn be 1)1;'. 
bt£en Langfron, Lifter, anti Thavies to Margaret in §ee ; 
Dnn tOen be rfctte£f, toat whereas he was feifed of other 
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Lands, &c. anll tn tbe (!fun of tbe [[nil be tak£~ Jao: 
tice of n iREqurfi of bf£; jfatbefg, tbat Vowellfcomb, &c. 
being tbe JLalll)~ in muetllon, fiJourn go, fo~ [mont of 31£: 
rue 9)9flle of ~it John nnb Edmund bia ']3~otb£r, to 
ti)eir QJ:oltfil1 John Vowell; anb tbnt In IDbebience to tbe 
[[1m of big jfatber, be i£; beDrous, t[Jut it be obfetbtlJ, 
an'O trquefis Edmund big ')5~otbet to act aCCO~btnglp, anb 
aftet niH;, anb John bis @)OI1 ann Edmund 'Otcs tnitbout 
ltnlc: gnD Holt Chief Ju{Hce mba belibetctJ tbc lL\efolu= 
tion of tue Court fatD, tbat tboulJb as to tue !LantiS fn 
mueftton, @lit John ban onlp a b~p 1&cll£rfiol1 in Jfee, pet 
tbilt Ill' tbe [[lo~'Oa all his Lands, Tenements, and Here
ditaments, fueb JRcberfiol1 woulD parS bp tbe ®eneralitp 
of tbc mo~tH;'; but tbougI) bp (uCb general [[lo~tlS, fUCb 
a n~p lRebec[lon WOllIn pafs ; pet tuben it after appearg 
up tIJI? fpertal [U:lo~t1s, tbnt fuel) general [[Io~ns ougbt 
not to £,ttrnll to alI his Lands, Tenements, and Heredita
ments; tuere an <lEtpofition ougbt to be matle acco~nin!T 
to the fpHial [[lo~n.9, nceo~nfn!J to tlJe Rule tll Altham'~ 
([afe, 8 Rep. fOl otfJcrtuife tbe fpeclal [mO~bS wouln be 
rcj£ctrlJ; DUn tberefo~e 1]E'tf, the [[toros Forafmuch as 
there are other Lands, &c. ollgl)t to quahfp tOe ®enera" 
litp of tbefe general mo~tl!.1, anti other ougbt to be te= 
ferren, not to the Lands before, but ougbt to be unnet .. 
(toob of tbe ~Io~n~, not mentioned before; anll tbere" 
fo~c all his Lands ounbt to be tetlrafnetl, acco~ntt1g to 
tbere [pecial [[lorDs, ann not confirueb acco~ning to tbe 
e;cnetlllitp of tt)em, mhen be fain tbat tbere ate other 
Lands, mbfel) couln not be comp~tren b£fo~e, fo~ tben they 
rou1d not be others: gIro tbe lLanns in mucfiioll couln not 
be eompltfell tnitbin tbefr [mo~n~ fo~ anotl)ct Beafon, fo~ 
all U)C ILflnnJl mbteI) be JJatJe to bia (trutlu11 fo~ raifinlT 
);)oltfong, aU tbefe lanns I)e galle after tbe }}!)olttons 
toifelJ to tbe fame QIruftecs to tbe mfe, os to all but 
tangnon, Lifter, &c. ut fupra, now tbe lonna in muc= 
ffiOtt cannot pnfs to tOe ~tuftcers bp tlJts Debtfe, ~1 0it 
John tuas but m:£uant fo~ life of tbtfe lann£;, ann after 
bfg Deotl) tbcp went to John bf~ ~on; anti tberefo~e be 
Din not intellll tbnt mo~e fi)oUln go to bt11 VoUgbtcUl, 
tban be coul'O bebtfe to biS ~tUfiefS ; anD tbat be ueber 
intel1nlZ'O it fiJouln be rrtrl1'Orb to Vowellfcomb, &c. is 
plain, fo~ be in U)C <lEntl of biS [mm takc~ motfre of tbe 
lR£queft of btg jfatber, anti cnjoin~ tte IDbfet1.lance of 
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it from {Jf£i ')S~otfJet Edmund, if John bfa ~Olt nie~ lt1itlJ~ 
out Jiffue ; tbe lt1l)iclJ D£(Iare~ tlJat be neber intenoen torfe 
genetill [mo~ng to rrten'O to tl)cfe m9alto~~, but tlJac 
tbel' ougut to be continueD in tbe jfamfIp ; an11 tbtr£fo~e 
tbe Court ougbt not to ecpountt fucb general [[lo~nl1 a
gatnn fucb un 3lntent., ann make brUt otfobeoient to tbe 
lRrqurff of bil1 {ratber, tuben [Je n£claretJ big Delite to 
obferbe it., ann enjoin en it to bfg 15~otbet alro; fa be 
cOllclunctl tbat bp tbefe general mO~nl1 tbe 9@ano~l1 of' 
Vowellfcomb, &c. nto not pars;, but t[Jot tbep nerCen'D~D 
equallp to Elizabeth anD Margaret, ann gaue lung-ment 
ntco~nillg1p fo~ tbe Defentlant. . 

Barney and Hardifiy. 

2. A Scire facias tunl1 b~ougIJt to rebibc a 3!ul1gment 
fllJilinll tue m:elhltol, ttJ{Jo Dietl; anO on ('!creep#' 

tion wa$ taken bp tl]e ~r£(uto~, Firfl:, ')Scronfe there 
llUgfJt to b~ one Sci. fa. agatnff bim nfter t[Je {)eatb of toe 
(te(ft1to~. Secondly, '([bat bere two Sci. facias's ttrueo, botb 

. belnIT O'tt1tttco at one attD tbe fame ~fUte; anll tbe firft tnttb
ttl a fDa!, o~ tl.Uo, that U)C fecotl'O Sci. fa. tnatt returnable; 
tbe tnt)lcb aa it tun~ fain ia ngainft tbe Rule ann lReafon 
of tbc JLaw, tbat n [[lcit llJall ttrue after tbe ~fme in 
mbttb it ta tt'turnable; ann tbat tbe @lubJc(f lball not {labe 
tine illoHee, but tbougb IJe fearcben ano lnqulrei1, pet bp 
tbe '\!l:aktng of tfJe [[{tit out, tnttiJin a IDap tbat toe fc" 
con'll Scire facias fn returnable, aU bia ~atc noes not 
nbail bim; but Qf~e(utfon \UUI go~ toougtJ [Je bas a IRe
lenre to plc;,.o, o~ an!, otb£t ~atter, ann wouln appeac 
befolc t[)e Return of toe firff Scire facias, o~ ban OJ5oons 
bl' lnbiclJ be minbt bl'. fummonet'l at the Qtime of tbl? Date 
of tbe ficft Scire facias; pet ttl au tbefe C21:afea Nichil 
fiJaU be teturnetJ, tlJougIJ tbe 10att1' ban ®oong, o~ wouln 
appear anti plean ; to tuf)icb tb£ Court aifentel1; but tit 
tf\Jtltn of the conrrant l\!>~acrt(e, which wag to fue botb 
UJC Scire facias's at once, tlJe!' fermetl to aHom tiJts 
~~acttcc, in tegilrD tfJllt tbere ougbt to be a funm:tme 
betl11£cn tbe Dote of tbe reconn Scire facias, anO tbe 1Rc~ 
turn of it; llnt'! tn C. B. tfJcre il1 but one Scire facias on~ 
Ip, ercept in tbe (!tare of un Q1;~ecuto~ ; ann in tIJat ~afe 
tOrre ougbt to be tlUO Scire facias's atuattJc'O; in tbia craCe 
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:2 Jones 200. Wag etten; attn Holt Chief Jufiice failY, 
tbat be uebtr bern tOe JRefolution ag to tbe Teftatum tbere 
to be la\1.l. 

Reynolds and Kening, alias Kenige. 

~. THE {)efett1.1unt ann anotber mete intJtffrtJ fo~ tbe 
~utn£t of Reynolds, at tbe Seffions ,at Exeter, 

anb tOe otOer wns conufffe'O llnn attafl1tetJ, but tbe Des 
fconant Oete war; acquitten; upon wbtcb tfJc mtbo\U 
b~ougbt bet gppeaf, anb tOe iDefenbant remo\1eb btmrdf 
bitbtt b!, Habeas Corpus; anll tOe 19lafntiff mabeb ta 
babe 011 Habeas Corpus to temobe tbe ')50'O!, of tbe otOer 
lUbo \lJa~ attilfnteb, fOe wbicb tbe Court nenietJ, anti it 
was fatty tbat fiJe mfgbt attaflJlt bet gppeal againtl tOe 
IDrfennant alone; Co ltotbing was lYone tOe Iatl 'QC:erm, 
lmt tbe [[{tit of gppeal beinlJ retutnable tbe Brtl iDa!' 
of tbe fall ~£tm, tuas; tlifcontfnuelJ, tbe wbitb being be~ 
fOlf gppearauce, it UlfU, not pctempto~!,; anti after tbi~ 
tlJe iDefennant being in Court, it tuag mOben tbat be 
mflJbt be nifcl)i1rgelJ, tbete not being an!, ~bing cgofnil 
Dim, tbe appeal being nifconthmctl ; but tbe Court wouln 
not cre'tlit it witbotlt d1few of tbe Boll, ann llobe 
a IDap to b~ittg in tbe Boll; at tllbicb Dap it wa~ Pla!,en 
tlJat tbC!' migbt p~occen agafntl bim in Cuftod. Maref
chaJJ. ll!, ~m~ tnfJirb (nas aUo\U£tI, anti the appeal ar# 
raignell; upon (nlJicb fOl tbe i)efen'bant it wa~ p~apen, 
tbat tbe!' migbt babe a <!top!, of tbe 15UI, ann (ti,oltnt, 
anti Beturn of the Habeas Corpus; fo~ it was agteen, 
tbat tt being in tOe fame ~etm, there ought not to be a 
Declaration filetl aCCO~tltllg to Pigot'S ~afe, I Cr. 532. 13ut 
pet tbe Court ollJeretl a Boll to be malle, anti a (!topp 
of it to be beU\l£tetl, anti galle tOe iI)efenbant Do!, to 
pleatl; anti fOl tbe 1Itl~ote£tlfnll'in Cufiod. MarefchaU. 
3 Cr. 694, 695· Benl. 142. 
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Fletcher and Ingran1.' 

4· I N Replevin tbe Defen'Oant mane <tronufance as 
13aUfff to R. F. anti fatn, tbat tbe Place where is 

witbtn Shen(\:on, antJ t{Jnt Shenfl:on ir; tllttbtn tbe ~ano~ 
of, &c. nnO l1)£lUa a Qruffom fo~ tbe ~ur~ to elect one 
of tbe lRefiantg to fettle tbe ~ffice Of <!ronfiable fo~ a 
~ear, ann fain tbat tbel' electen fueb a one to be <ltOtt~ 
Hable fo~ tbe ~eat: tnfutnlJ, ann to take bis £ll)atb unnet 
it W'enaltp of 40 s. an'll at tbe ne~t Qrourt it tuas p~e" 
fentetJ, tbnt be 'OiO not take tbe [)atb, anti fo~ tbts 40 s. 
a {)tffrefs Was taken, &c. tbe JlDlainhff nemnrretJ to 
tbiG a\Jo\t1~p; Firfl:, '15eeaufe tbe <[u{fom iG unrearonabh~, 
antJ tberefo~e bofD, fo~ it fa not like to Greisbie'S QraCe, 
lUbere it \nas fo~ tbe ~ear enfUil1g' ; but bere tbe <[ullom 
IS general, ann tbetefo~e incertailt, nnn be migbt fettle 
It at anp (time During bis ILife, as in tbe ([aCe of a 
Q!:onnftiol1. Secondly, flCbete ts no WetfOll mIlo is com" 
pellable to anmfnitler tbe ®atb) ann be ougbt not to be 
finen fo~ ti]at, tDe 1t1btcb ffj impolUbie fo~ fitm to pet~ 
fo~m ; ann in tots Qrare tbe @ltewaril couln not anmtnf~ 
fiet tbe i)iltb, fo~ bt5 autbo~ft!' is tJetermtuct'I tuftb tbc 
Q!:OUtt; ann toe 31utlice~ of tecate betng tllftbin ~tme 
of ~£mon', cannot atlmtniffer tbe £iDatb by Cufl:om, 
ann tberefo~e tbcre fa 110 llDetfon to anminifter tbe ~atb. 
Thirdly, fp£te iG not an!, mottee, fOl tbougb it it; faiD, 
unde idem Defend. fratim poftea iifdem die & anna ad
tunc & ibidem notitiam habuit, vet e~p~ef~ Jaatice 
ougbt to be allengen; ann tbe <!Cafe of U)C King ilnu 
Harper tue lall fiCerm \tH1S etteo, blben an 3lnnfctment fo: 
refufing tbe £iDffice of <ltonfiabIe tnil~ QuallJ£l1, beeauCe no 
fflottee was al1enget'l; ann Prigg'£l ([afe in Allen's Re
ports t~ agreeable to tDf5l ! anti it mila fm:tber objecteo, 
toat be~e f~ a Duty lain to be bJ? <ZJ:uffom, anl1 it ia not 
11ke to a line o~ amercement; anll tbetefo!c tue tiDi1tt!' 
OUlJOt Ifketnife to {nable bimfelf bp Q1:ullom to nmtmn fo~ 
it, otbetUltfe no iDifftef51 is lncfnent of <!l'ommolt Rigbt: 
31t lUnll adjudged fo~ toe }1!>lotntiff, fo~ tboulJO as to tbe 
lncettatntp of tbe ~tme, feil. tbe not (aping for tbe 
Yea.- next enfuiog) tbe Court Din not mucb rCg'QrtJ it, 

M m m m ~ fo~ 
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fo~ tbc <!touere is; to elett tbe ([ontlable, aun to appotnt 
bim to take bfr; SlDatb lnttbfn a reafonable tlCtme; anti 
tbts; might be befo~e a 3luatc£ of tbe Wleace, fOl be baS 
tbe );)ottJ£r of tbe antient Confervator of the Peace, anti 
tbe J\!l1Rfftce tr; fa tbloUgbout England; an'll if tbe <!Court 
be f)eln a ~ontb aftet Michaelmas one ~eftt, ann witbin 
a jfo~tlligbt aftet Michaelmas tbe ne~t tJi'ear, pet be map 
be fain to ferbe fo~ a ~eat well enougb; but fOl tbe Dc:: 
fett of a ([u(fom to lJttlratu, anlJ fo~ want of alietJgfng 
of motfce, tbe Court held tbe abOI.U~!, to be ill; fo~ tbiS 
ig a Duty by the Cullom, anb tbetefo~e tbe JRemetJp in 
fucb a fpecial ~Rnnet ougbt to be bp ([uffom UlteltJife; 
ann tbere ougbt to be an e.rPler~ aull p~ectre .motfce, 
& fratim pollea tr; not fufficient; anll Holt Chief Ju
nice citell a 1;)~ecellent in Winch's Entries, toat tbere 
ougbt to be all etP~ef~ Jaotice; an'll it ltlfl~ atJjungen fo~ 
tbe i'latntiff. 

Term. 
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rhe King q;erfus Cowper, f5 c. 

I. A N Information tuaSj p~efetreb 8lJainl1 tbe Dec 
fen'Oant~, mbicb llJetnu tOat tbere \tla~ an 
open mat between tbe Kings of England and 
France Ill' ~ea anb fLann, onb Oab been f01 

man)? ~ear~; ann tbnt llUrinlJ tbt~ {time tOe King of 
France anll bia ,~ubjetta bab been (!fnemiea of tbe fatb 
ntfng anll bt~ @lubjeH!1 ; anll tbat tOe IDef£nnant~ Imom: 
tng tblfS, anb being WJerfona allerfe to tOe ILtfnlJ anb 
bis ®ollernment, & nequiter intendentes tOe fain QEnec 
mie!1 of tOe lltinlJ to aill anb amff, anll tOe Qi50bernment 
flete eftabltllJeb to fubbert, anb tOe Ilttng to llepofe, llU .. 
ting tOe fa{b [[lar, feil. 8vo. die Febr. anno, &c. ad feip
fos tranfportand. from to(6 lRealm, feil. from tbe faf'b 
JF>atillJ, perdela, anti lUftbfn tOe IDominion~ of tlJe King 
of France, feil •. in regnum Francix, tDftbout tOe JLicence 
Df tbe Jl\ing, falfo, illicite, fraudulenter & fecrete maehi
nat. & conat. fuerunt ei intentione ad hones & inimicos 
of tbe fain mfng, anb bis at1b£tent~, alJainU' tbe fafn 
Jltflta 110m fn tbe fatb mlar, proditorie allxiliand. & af
fifrend. & ad illicitas & proditor. intentiones, &c. fuas 
perimplend. poftea feil. 8vo. die Feb. qlloddam navi
gium ad i pfos ab hoc regno, &c. in Dominia diai Regis 
Galliei, viz. ad pr:£dicr. regnum Franeix tranfportand. 
pro magna pecuni~ fllmma, viz. &c. pro hojnfmodi tran
fportatione folvi agreat. conduxer. & conduci & pr~paG 
rari caufaverunt & pr~paraverunt, &c. ac navigillm ilIud 

I ad 
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ad littus maris in Paroch. ilia feil. pofrea, &e. parat. 
& in promptu habuer. ad feipfos in illad eskippand. & 
in eadem forma pr~diCt. tranfportand. necnon adtunc 
ufque ad Littus maris ibid~m ubi dia. navigimn fie fuit 
parat. ad ~os recipiend. & tranfportand. ad intention. 
prxdiCt. perficiend. fecrete noCl:anter illicite & fraudulen
ter acce1ferunt & venerunt ac feipfos in idem navigium 
fic eskippare & in eodem conveyare & tranfportare falfo & 
illicite donee ipfi, &c. in ipfo facto in navigil1m il1ud 
ingrediend. deprehenfi capti & arrefrati fl1erunt ad tunc & 
ibid. ~onat. fuer. & attemptaver. in Contempt. Dom. Reg. 
nunc, &e. [lpon tnbicb tbe IDefenllal1ta being conbtcteb, 
it tna~ mabeb in atteff of 31ungment tbat tot~ is not 
nnv IDffence, becaufe the Statute tnbicb bas mane tbe 
going into France '([rearon, noe~ not e~tenn to tbi!) (!J;n~ 
Deabour onlp, tll{Jete tbe jfnct i~ not commftten ; fo~ tbe 
Afr balling o~nafnen tbat rueb a particular {raft llJaU be 
il'Ojungeil Q!reafou, nothtng i~ a ([rime witbin tbiS alf, 
tnbtcb boes not come wttbill tbe [mo~bg of it, tbe \nbteb 
tbiS !Attfmpt noe~ not 'bo ; ann tbe 31"fo~matton ia not 
grountJeb UPOIl tbt~ €SJtatutc, but at Cll:ommon lLaw, 
nnil it wa~ not on!, IDffence at ([ ommon fLam; non 
allocatur; fo~ tbe Court faiil tr)i!t tbi~ bo~ncta upon 

~ fJ>igb ~tearOt1; anb tbougb" tbcp bin not lleclare tbilt 
it l11a~ an !lDffcnce b!, Q.Conrequeuee of lam, after tbe 
etatate bab mabe tbe Q,VoiulJ into France ~reuron, pet 
tbep bell) it a great ®ffeuce at Qtommol1 lLaw, ann tbe 
iDefenbantfJ were fin en acco~OinlJIl? 

Blurton 
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I Blurton and Toon. 

2. AT Guildhall, tn an Qffton of Dtbt upon an IDbs 
. ligation, ann Non eft fatll1m pltatlen, a mttnef~ 

tuas ftllo~n \tlbo CaiD, that bts l!Jatln tu,ffS Cubfcrtben a~ a 
mfttnefs, but that be tJin not fee tbe £Obligatton fealeD 
Qnn lJelttJeren; upon tubicb tbe Court Demannen of {Jtm, 
if be etJer Cet bhl fPan'O a~ a [~ftl1efS, but lUbere be fatu 
tOe ~falinlJ ann DeHbet~; antJ {Je faib tbat ltD, but 
tbat be n·ebet fo\1t tt ; upon tubfcb one maa ftuom to p~oue 
the If>ann of tbe otber [[1itllCfg tuI)o tuas neall, tbe tul)lCb 
wtla opporel); but Holt Chief Ju(tice fafO, tbat a iUealt 
a)au not fofe bin IDbliqotfon, fJecaufe tbep ba\l~ tampetetJ 
llJitb fjhl [[tUners, anti be allotue1.l the Jj!)lainttff to PJoue 
t()e ®blilJdtfon f.1!, ~ompattron of fk>t1nn~ Of tbc otbet 
«.Utnefs. 

Briat and Gyll. 

3· A· T Guildhall, ~HUon upon tOe Qtafe f.t'Ia~ b~oU3'bt 
fOl ~onep recefuctJ to the dIre of tOe )1t)laintiif ~ 

Ule Defennant wouln babe giben itt cebtnetlce upon Non 
a1fumpfit~ tbilt tbe S0onc!, \\las connemnetJ upon a com· 
man attacbment tuttl)in tbe City of London; tbe lUb(C~ 
tua~ OppofCD, becattfe the «onnemnatioll war; after the 
gfffon commencetJ ill tbe (!Courtr; nbotJe; to tubtcb it ttJa~ 
anftneren, tunt tl)OugIJ tt tuar; aftet tbe affton commence~, 
vet it lUa!i befo~e Non affl1mpfit pleaneD, anti fo tueU 
enougb; non al1ocatur; fo~ tbe Difference is, tllbere the 
~ottltemnl1tion t~ befo~e tbe {laion commencetJ, tlJcte the 
Defennant map pleatl Non aifumpfir, attn gibt the attacb· 
mellt ftt (!i;uincnce ; but tnbere tbe Q]:onnemnatfon t,;; aftet 
tt)t ~Hffott commClltctJ, tbe IDefenbllttt DUBbt to plcaiJ 
it. 

Dockwray 
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Dockwra y and Dickenfon. 

4· AT Guildhall, fit nn 2lction of Trover fo~ a (Sbfp 
ann Qrargo, tue (!El1\}oice ann 'mill of lLaantng 

1.tnl~ «lben tn ~bttl£nce ; the mbicb tua~ apparen, becaufe 
tbougb it be (!Ebinence between the Jrreigbtet ann ~atlrr, 
pet in tbt~ ([are t[)e jfreflJbter anti ®atler ate but a~ one 
J;)erfon., ann it tl)aIl not be <!fbiOence agafntl a tbirD 
W'erfon; non allocatur; fOl tbe 13i11 of latlfng is altnap~ 
rean in tbe ([afe of a W>olicP to Plobe IIDoon£; on 'leoarD, 
[tbe tuljicb mal1 anmtttetl, but not to Plobe tbe dtalue,] 
anO bere tboUlJb the Q.Certaintp of tbe [lafue llorg not ap= 
prat, pet infomucb tbilt U)e ®Oong were Plobeb to be 
bought, anti pain fOl, bp tbe IlDlaintHf, anti to amount to 
fuCb a @lum, anti tbnt tbe (!fnboice anll 15i1l of lLoaning 
flgrel'tI; anb tbot tbep \t~rte fnttcb ll!l put on ')Boarn fucb 
a ~bip ; ann tbot tbe!' tufte cnrricb to tbe lalaee lUI)cre 
tbe @)otp lUa~ taken; nnll UJat wOen tbe ~lJip lUas taken, 
tbere lUere rucb \1j500ng on ')SOflttl; anll tbe wafter being 
neall, l]i~ {pann to tbe 'J5i11 of Lonning tuos p~obeb, ann 
tbe ~aff£r if be t.ua~ p~errnt migbt be ftnollt; ann tbercfo?e 
in tbi~ ([afe tbcp mfgl)t p~obe Dh; Jl)anlJ ; fo~ torCe JRearon~ 
tbe 13m of )Loabing \lJall trOb; upon tlJe l£\ealltnlJ of 
l11btcb it tuas objeBed, tbat tbe ([argo tno9 fiJtppen b~ 
A. anll B. ann CJrompanp. ann B. brinlJ bran, toe .~Uffolt 
b~ougbt b,-, A. onlp is til, brcnufe it appear!1 tbat otbers 
babe on +]ntereff, tubo -ougbt to be namell; non alloca
tur; fo~ it nora not appeor, anll tbill ougbt to be p~obety, 
[but in tbi£; <!rafe it feemetb a~ if it milJot be p~erum£nJ 
ill1ll if tbete are otberg, tbis f~ a ~attet fn Abatement~ 
ann it ougbt to be plrabcn; mtn the Difference is, tub ere 
tt ia an gttion founneD upon 0 Tort, as bere, anll Not 
guilty pleabeb, anb lUI)ere it ill fOUI111£b upon a Contract ; 
fo~ tbere it ts Non affilmpfit, becflufe it ill another ([on= 
traff, but tbe ll!>tlrtp map make a Tort joint anti feheral ; 
ilno if a ~all blfnlJ Trover fOl a 0btp, ann upon tbe 
flEbillence it appeat~, that be ball but the 16th ~att of it; 
tbi!1 i~ goon, aUb tf]e 3lntrrell of tOe otoer11 ma~ be !lie 
ben tn (!EbiOrnce in £@itigntfon of Dama1l'eg. 

Wilfon 
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Wilfon and Powell. 

5· AT GuiJdhal1, ~r£rpar~ mag fafb lilftD a Continu-
ando from f«cb a iDa!', tm f«cb a IDal', the 

~tlrt!' bl not obligeD upon <!fUitJenc£ to p~Obe tbe p~ectre 
tlrtme alletJgel1 in the Continuando; but be ought to 
Plobe a ftrefpaff; at Come ~tme, tnttbin tbe ~fme all: 
lengeh in the Continuando; but tf be rum tnafbe tDe 
Continuando, ann gille the Angle Trefpafs in ~l.linence; 
be ma!,. 

" 

Nnnn Term 
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'The King ruerfus Margaret Webfter. 

J. IN tIle Exchequer, upon a Super, tbe Q1efiion upon 
tbe Statute fo~ tmpofing tbe ara~ of 4 s. in tbe 
l@ounD arofe upon t1)c Cltlaufe in one of the fira: 
9rtg, fo~ ta~fnlJ tOe ~bares in the Company of 

the New River Water, mbfcb o~tJains that the @hates 
fn thf11 cttompanp ftlouln be tateD in the <!tount!', where 
tIle i'tnntrs inbabit ; anD in the p~tncipal <.!tafe, the Dc ... 
fennant fnbabiten in one <[ount!', ann 'aH1S tatetl in ano
t&rt, anb tfJttefo~e· tl)e refufetl to pap; anD the Court mas 
cleat tbat fije ougbt to pap, fo~ there is an 3[ntereff bell:: 
en fn tbe iLting bp tbe tUf; altn if the Bemenp fO~ col ... 
letting it, Ol tlJe 9}3etbon fOl an-effing it p~o\Je imp~arfica. 
ble, the Dut!' beinO' beRen in the iLtinlJ, tbi6 (fJaU be Ie" 
bien b!, tbe tlttl ann amffance of tbig Court; anD it \.1.1as 
adjudged acCo~nfnlJlp; but' inromncb that tbere \lIag 
1800 I. anD mo~e returneD upon the Super, tbe Court be, 
claren, that tbe Defcnnant alan not be cbargen fo~ tbe 
[[1bofe, but onip fOl bet otnn }\!)~opo~tiot1. 

1 'The 
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The Cafe of the Parifh of Newington Butts. 

2. U PO N tbe @>tatute of tbe 2d Will. & Mar. fo~ 
tbe W>abing ann <ltleanfing of tb,c @treet5 ; tbe 

Quefiion between the 31nbabttunt9 w{tlJin thfa W>arifiJ was, 
if that W>art of tbem wbich inbabiteD witbin tbe QCOUlls 
trp out of tbe 19atlfng., t1.JoulD be contributo~~ to tfJe JRate~ 
ann Qtreifments fo~ the ~abing ; COl b!, t(Je l~abtng the 
31nbabitanta r£ceibe tbe mo~e immeniate 1Bcnefit ann .~Jl= 
1:H1ntage in tbeir ~rane, of wbtcb the farmers ann Jln~ 
f)abftants no not partake; but per totam Curiam, all tbe 
J!nbabitanta witbfn the nt'urifiJ ought to contribute; fo~ 
the mO~l1£s of tbe aCt ate general, ann wbere tbe LalU 
noes not nUlinguUl), tbe Court ought not; ann tbougb 
the 31nfJobitanta upon tbe WJabement babe a '1l3cnefit mOle 
fmmel1iatelp t{Jan the otbers, pet tbep babe a QJ:barge 
nlfo, fcil. tbe Repair of tbe 1;)abement, to wbicb tbe 
J!nbabitunta out of tIJe l\:>auement ate not Hable ; alro 
tbe ACt nfteCf5 tbat tbe QJ:burcbnHltl1ws, ®bCtfecr5, anD 
others ]nfJubitantS ougtJt to meet, ano make )Ratea ann 
Q(fctfmentS fo~ tJefraptng tIJe QJ:bargc of tbe §>cabrnger ; 
an'O bp tbe mtO!l1 Inhabitants, tbore mbo U~e out of tbe 
~allement map meet, ann make JRatcfJ to cborge tbofe 
upon tfJe ~abement ; antJ it is not tcafonable, tbat tbe 
[[[0!1l Inhabitants fiJall babe a general Jjnterp~ctation in 
one W>lace, ann be teffraitten to l\!ltltt of tbe JjnfJabttftntSJ, 
lnfJo inI)obit upon tbe ~abement onlp, in tbe other; fo~ 
Wbich tbep rerolbetJ, tbat tbe ~~ner of tbe 3luffices, 
ltJhiCb cbarge1l all tbe 31nbabitanttl gencraUp to tbe ~ca= 
lJengcrs Bate, be confirmeD. 

N n nn 2. 'The 
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'The Attorney General _ rveifus Sir Jalnes But
ler in Cancell. 

g. AT a ~ittinlJ after Trinity Term bero~e ~it John 
Sommers JLo~tI I1\ceper, tbe <\tare upon tlJe 15m 

ann @Iea was; ; (tIJe atto~nfp. QDeneral at tbe lRelation of 
R.. G. anti B. W. <Irlerk£;, 15~etb~en, anll Sufanna D. &c. 
~iHers;, &c. belonging'to tbe J!)ofpital o~ Irer Ql:bapel of 
@It. Katherine's rets f02tb, tbat tbf£j f1)ofpital tuas; foUnbeD 
bp Queen Eleanor, &c. anti tOat tbere babe betn tJtberfe 
goob. )Rules anb £iD~ber~ mane fo~ tbe QDobernment of 
tbiS f1)orpital, an'O a certatn allowance fo~ tbe 15~otberg 
anb Sltffers appofllteb; to at tbe ~a{fet ougbt to be a 
IDocto~ of tOe €fbtllLaw, fOat tbeit lRebenues are mucb 
rncteafeb, ann tbat tbeit allowances ollgbt to be fo too; 
tben tbep fet fo~tb feberal ~ct~ of tbe ~aaet in renettl:: 
tng JLeafes, ann fncaktng up ([bells, &c. tuitbout tbe 
<!tonfent of tbe 15~otbetS, anb fufpenlling of tbe 1520. 
tbers ;' ,an'O tbep p~op t1]at tbep map be quieteb, fettleD, 
an'O rcliebetl in tbe ~~emttres+ 

@lit James Butler tbe ~aaet plean£; [confemng tbe 
jfoun'Oatiott anb ID~ner£1J tbat tbe Queens of England 
ate J;>atrons anb [lilitols of tbis fj)ofpital; anll fo flJetu£j 
tbat it befng ol1ce lletle'O tn a Queen-Confort, tubo after 
becomes Dowager~ it temafm.1 fitfl in tbe Dowager, anti 
goes not ober to a Confort; but tubere there is no 
mUfen, tbe Jl1tngS babe bfUteb, an'O fo tnfiffS that f tbe 
Chancery batb no ]uri5bifiioll, but tbat tbe [Ufltation 
belongfl to tbe Queen-Dowager. 
~be <!tafe tuas argueD bp Pemberton, Rawlinfon~ Powis 

anti Jekel ill 9!!)afntenance of tbe 1~lea, UpOll tbe Beara" 
an'O QIutbolitp of Widdrington'S <!Cafe, Appleford's <!Cafe, 
anb Exeter College <ltafe, tbat tbe jfoun'Oer, o~ tubom be 
apPoIntS, f£j dlifito~ eo nomine, an'O tbat tbe ~ourts of 
latu babe nothing to no, att'O infftll1Ccb in II <nHitation 
Olt tbe mueen's account bp Bridgeman. tubell be mas 
I1\crper; ann Powis eftell N. B. 42, 8 Ed. 3. 70. 8 An: 
29, 31 .. ann am aug tbe 1R£co~i)£j in tOe ~o\Der 1 Ed, 1. 
pars prima. 8 Membr. 8. tbct'e tuas a dltOtation of tbiS 
flJorpital at tbe 3lntlance of tOe i)u£en bp <lCommitTiol1 
tliretteD to tbe l!ubge~, anb Ceberal Jt!>£tron~ of great 

I Jaote, 
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.mote, tbat tbel' "Jouln btfit tbe Il)ofpfta[, \Ubtcb tbep 
bin, ant) rufpennen tbe SJWaller, ann gaue an account berelt 

of to tbe tlllueen, lUbo aftertuattJs attuallp nep~tueD bfm ; 
be b~ou4Jbt bfa Affize fn R. B. upon ttlbfcb a Superfedeas 
itfuel1 from tue Iittng to tbe 3lungcG of R. B. tust tl)CP 
look tnto tbe CZJ:bartrt of Queen Eleanor; ann tf it ap. 
pear~ . tbat tbe mHitatiotl belonga to tbe m.ueen, tuat 
tbrn tbe~ p~oceen 110 futtber tn flJc King's Bench, upon 
Inbftb tue Bule tun!1, Ideo diClum eft, &c. quod [equa
tur.coram Domina Regina & concilio ejus; but tuberc tbcre 
jg no £nUeell., tbcte tbe <r1ifitation ncuoll.lcg to tbe mlnrr, 
a!1 fn tbe f!!:ime of Ricb. 2. Anno 1377. tbere tuns a 
QCommfmon to tiiCit from tbe lttinIJ; but it appearen l1p 
tbts (tommtmon, tbat if tbere ban been a Queen Dowa
ger 01 eOnrOft, it ban not belongen to tbeIiting; eo 
ql10d Horpitium prxdict. in manus pra?dia.~c. per mor
tem pra?ditl:. R.eginoe pervenerit; illln Bridgeman mane n 
)l\epo~t of all tbat be batJ none, to tbe ~l.Ueen. 

3Jt tuas arguen econtra, b!, Trevor Attorney GeneraJ, 
Vernon, &c. tbat tbe mUetlfon frs, tf tbe <!Court of 
([banterp bas g,utbo~ft!' to enquire of tbe Qbufe!1 of tbt£f 
fPofpitaf, anti ta bUbe an 9nftuer to tbe gbure~ f~t fo~tlJ 
tn tbe 15m ; fo~ tbou~b tbe 1F>atrona!Je i~ fettlen in tbe 
Q1eens of England bp tbe ~barter of §ounnation, tbetl: 
is not an!, QClaure tubfcb fetUes tbe Ultfttatian, fa tbnt 
it ia onl!, bp CZJ:onfequence anti cztonllruttfon of lLam, tbae 
tbep fap tbat tbe £Uueen fa dtttlto1 ; but be fain tbfa is a 
Royal Foundation, anti it being fo, 'unlef6 an e.tp~era [ti:: 
fito~ be appointen, tbe Rigbt ta in toe ~ro (cll; bere tbe 
Patronage ta re[etbetJ to tbe £nueen~, but 110 ~entton of 
tbe Vi Gtation, fa tbfa fa left to tbe lLa\ll; ilnn as to 
tfje tl1tlitation bp Bridgeman, in bi!l Citation be pafitibelp 
atfert~ bi~ IRilJbt to bifit as Chancellor; anti til tbe 
~hl1e of Ed. 3. tbere fa a RecO~ll tnbicb fop a tbat it 
belong5 to tbe <!CbanceUo: ratione officii, ann tbe 1Reco~n 
11oe5 not take motice tbnt tbere tuns no ilueen at tf}tS 
(time; tbe Becoro tuaa tn <1[tme 21 E. ~. ~tJe 13m bere fa to 
babe an account ftom tbe 9)1jaft£t, ilnn cbarges bim to 
babe tJefraunen tbe ')5lotber!1, &c. of tbnt tulJtco belolJlJ~ 
to tbem ; ann if it were 110 mo~e tban a 15iU of [>trco~ 
ber!', certainl!' it wouln be P!oper; fOl if a <L1ifitol lOtre 
appointen bp tlJe mueeR, be cannot ernmine upon i)atb; 
ann tbetefo~e if it were a 15m onIp to inable anotber 
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<n:ourt to flibe Belief, be ougbt to babe anfweretr, '15ut 
Ine tnfiff the Chancellor is Vifitor de Jure; anb if Co, be 
rna!, e.tecute tbat ~olner bp 13iU in tbis (!tourt, 01 otber~ 
Inife: 13ut at leaff tbf~ is in tbe Jaature of a ')I3ill of it 
IDtrcobet!, of tubat be batb recefbeb, tbat be map be atz 
countable, mbetber pour lLo~DaJip tuul make anp (J'1mta~ 
tion tn it o~ not; anb if tbiS @Iea {fanD, we cannot 
(orne at it an!, tnbere eire, ann tberefo~e fucb a ')I3tu ia 
p~oper, tnbete tOe ~atter t~ Determinable at lLaw; but 
We tllCttlllPOlt it tbat tbere is no illtfito~ appointeD bp' tbe 
fltbarter, tbat tbis is a ~bartct of JRopal founDatton ; 
ilttD my Lord Keeper Bridgeman DtD alfett bis omn lSomer, 
anD tn 25 E. 3. JJ belfebe tbere was a snuefn in 13etng: 
gnD bp Vernon, euppofing tbe \!tourt babe not ~utbo~ftp 
to make a final Determination, pet tbe QComplatnaHts.; 
being intftleb to a @>bare of tOe )RentS anD te~ofits bl! 
tbe Qtbartet, anb tbe ~affet befng but one of four, 
anD babfng receibeb tbe mbole, be ougbt to anrmer if 
it were onlp in ®~ner to OUt JReD~efs tn anotber lSfate; 
flut we tbink We are bet p p~opet in tbiS <It ourt ; fo~ it mill 
not be fafO, but tlJat befo~e 43 EJ. tucte babe been 31nfo~z 
matlons in tbis ~ourt, fo~ ~trmanagemel1t of Cltbaritp ; 
tbat Statute makea particular @~Obifioll intleeb, tbat 
Inbere a mmto~ is appotnten, tbe Q.Commiffioners, that lUcre 
to act untlet tbat act, were not to intermetlnle; but lUe 
infiff berf, tbete is no fpecial dlftlto! appointetl bp tbe 
gountlet; fOl being oppointeb ~atrons, ilotb 110t infet 
tbe!' ate dlifito~s; but bolUeber tbat be, we are P!operlp 
bere fOl a IDtfcouerp of tbe 18 ents ann J.I!)~ofitS. 

Pemberton faitl, tbat tbe mucena beil1g matle laatrous, 
tbep babe tbe fame ~olUet as tbe fOlllltJct; anD wbere 
tbe l\!)atronage tJefrenilll to tbe ~eit, be bas tbe ~olUet 
of a gauntlet eo nomine as l\!)atrol1, fo~ tbe W>atronage 
blaws all ~bings witb it: ~a to Bridgeman's Rep. it be# 
gins., May it pJeafe your moll: excellent Majelly, anti fa 
it map begin to ber g(Sajeffp ; anD tbat RetOlb mentioneD 
in tbe 't!!:ime of Rich. 2. ia an Infpeximus of the 1aeco~lJ 
in tbe {[tOle of Ed. 3. an. regni 25. 

The Keeper : JJ mall not gibe anp IDpfniol1 nOlD, but 
take it acco~'Oillg to tbe BHhop of Exeter's Clta!t, tnbicb 
went the furtl)eft tbat anp Cltafe lUent, tbat tubere once a 
<t1tatO! batb gU.lfn 3lUl1gment, 110 Cltoutt can meODle ill it ; 

I .. lPete 
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f1>ere perbaps tbete is nOlbing to bo tnitb tbe *J\ubgment 
of tbe d1ifito~, but anminicularlp to affill it ; bcre i~ no 
113~etence of temObing ~tt James But1er ftom befng ~a~ 
net, no~ conttOb£tttug anp ilatt of tbe ~irmanaB'ement 
of tbe !1>ofpital: Advifare vult. 

Webb and Plun1fted. 

4. AT Nifi prius at Well:minll:er, gn QHion was b~OUllbt 
fo~ 9!aone!, recei\leb to tbe [lfe of tbe lE>lafntUf; 

upon tbe QLbtbence it appearelJ to be ~ol1e!, feetetlp lJepo. 
fiten bP tbe [~ife, ann a .Iaote taken fO~ it in tue mame 
of a tbirb 1getfon ; an'll after tbe [)eatb of tbe [~ife tbe 
gction tuas; b~oulJbt bp tbe ll>usbanl1; anb tn tbill <!tafe 
it w6fl p~o\len, tbat tbe mife fain, tbat (be ban recefbeb 
tbe ~Ottcp bepofitc'D, agatn ; an'll an <!E~ception lUafl taken 
tbat thiS is not QLntnence; non allocatur; fo~ tbe ~attet 
befng tranfatte'll bp the [[Ufe, anb tbe <!tafe nepenbinlJ. 
onlp upon tbiS ~ranfaction, tbnt tnbtcb tbe [[life fatb, 
is ~\lfbence. 

Knight and Hopper. 

5. AT Guildhall: 31" an action upon tbe <!.Cafe upon mu-
tual Qgteementa the ~tlitlence tuaf$ n mote, tn 

tbe mature of a 15il1 of l\!>arcels, to tbts l13urpofe; Bought 
by Anne Knight of - Hopper 100 Pieces of Muilins at 
40 s. per Piece, to be fetched away by 10 Pieces at a Time, 
and paid for as taken away: Fira, 31t tuas belb in tbt~ 
qcaCe per Holt Chief Jull:ice, tbat tbe LSfeces befng mark, 
eb anb fcaleb, tOe @!opertp ff$ aItereb tmmetrtatelp, ann 
tbat tbcp tcmain£lJ onlp na a ~ecurttp fo~ tbe ~onep. 
Secondly, (!!bat if tbep ate not taken atuap upon JRequeff 
in a reafonable f!Cfme, tlJat tbe Wattp mtgbt babe an 
gctton fo~ biG s.ID)onep, but pet be map not Cell tOe ®OOlJS. 
Thirdly, 3Jt befng objeaed, tbat fnfoUlUcb tbere tuag not 
anp w»~omfCe to neltbet tbe ~OOng, anb toe @Iaintilf (Jilc 
bing counten upon fucb a @lloUlife, tbot be ban faffeD; 
it \tla~ anfwered, tbat tbe agreement befng to po!, 20 1. 

lUbe" 
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\Dbcn 10 tetecrs; mere taken atuap, ann fo fo~ [betp 10 

tfJiece£;; tOat tbt~ 'implieS' a W~omtfe to brUner tbem, the 
lDbicb fecUla to be iK.eafol1; but a ~~omtfe tung p~Obe1J 
to tbf~ ~urpor~, ann Co a dtntltlf \tIa~ fo~ tbe ~Iatll· 
tiff. 

Gilbert and Berk~ley. 

ts. AT GuildhaIl: (ltPOIl Qfbibcnce the ([afe tna~, Q 
~an ban an lPo~fe tn an Jlnn, ann came tbitber, 

anb bfr£tten, tbat tbe 3lnnkeeper llJouln not gibe bim an1' 
mo~e loon, fo~ be woulb not be rcfponfible fo~ it; anti 
tbe £Ouetlion tuns, if fo~ tbe I oob, after tbig Dfrectfon, 
lJiben bp tbe 31nnkecper, to tbe Jl)Olfe, be wbo b~ougbt tbe 
Jl)o~re t~itber, t1)all be (bargen, o~ not; anb Holt Chief ]u
fiice at lira enClincn, tbat tbiS is a iDifcbatge, ann tbat 
tbe Jl)o~re [tbouglJ be migbt be retaineb bp tbe 31nnkeepct 
pn] is but in tb£Jaature of a i)ifirefs; ann it being in 
tbe <ZtuftOtip of tbe 31nltkeeper tn biS 31nn, tbf~ is a ~ounll 
¢ab'ert, anb tbe Il)o~fe ougbt to be afterlDarDS founD ann 
malntainen at tbe 113eril of tbe 31nnkceper; but after mu
tata opinione, be nireffeD tbat tbis tuas not a IDtfcbarlJr, 
fo~ tben anp ~nnkerpet minbt be bcceibeb, anb it is tbe 
lLelf£l1fng of tbe @lc[urttp of an Jlnnkefper, tub 0 map be~ 
tain, anti bp tbe <ltullom of London fell tbe ~o~re fOI 
Dfs; ktep,"J)'~ 

Tyley 
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Ty ley and Seed. 

7· AT Guildhall: ~n EjeClment fo~ a S]Jgelfuage fri 
, London, it tuas objecteb &1lJotnfi tbe ~ftle of tbe 

talainUff, toat tois tua~ a ~etfuage abObe 40 s. per Ann~ 
Rent, ann tbat tbe <!Cuffom of tbe ([ftl' h;, toat toere 
ougbt to be [[larnfng gillen fo~ tbe ~paee of half a 
~ear, wbere tbe ~etruage i~ of fueb a Bent, ann b!, tbe 
@pace of a IDuftrtft of a tgear, Inhere it fS unnet fueb a 
11\ent; anti an untient Book in French tuas p~onueetJ, ttt 
Whicb fucb ([ullom tua~ regtffretJ; the whtch tuag allowed 
to p~Obe the ([ullom; but tbe QuefHon tmul, if tbis 
Qtuffom gabe the ~att!' an 3lnterctl, Ol onlp intitletJ btm 
to illl action, tf be be oulieD witbin tbe ttime, as fn tbe 
common ([aCes of ILcnfrs fo~ tgear~, ol at [[lUI, witb 
9greement fo~ a {Quartet's [[larning; if tbe Watt!' De" 
part tnitlJout [marning, an action of Debt tJOf.G not lie 
fOl tbe tRent, but an affton on tbe ([afe founnen upon 
the Ggreement; ann though Holt Chief Jufiice fatn, that 
be baD bearn tbat North Chief Jufiice ban ruletl upon 
QfbilJfnC£, tbat tbe QI:ullom gabe an 3lntereff; ann it tuas 
objeffen, tbat if it llfn not gibe an 3!ntereff, it tua11 not 
of an!, 15cllefit to a flritlieu, mbo ougbt to babe a tea~ 
(onable firime to remobe bt~ Qftfecttl; pet tbe Cbief Ja
nice inclillell econtra, anD it tua~ referl1eb fo~ bt£' Qtonlif. 
becattoll. 

Mitchel and Meefeo 

8. AT Guildhall: [1pon plene adminifrravit tbe Que..; 
frion \\1aG., if tbe IDefen'Oant alaU be aUotnen tbe 

tl3o!,ment of a muartet'~ IRent accruen 'Oue tuitbin fout 
o~ tibe Dol'S after the Deatb of tbe 3lnteffate, be balling 
receille'O all tbe nt>~ofit of tbe JLann till tuftbht Cueb a 
fmall 'm:ime; it tna~ obietted, tbat tbi~ \nas not a Debt 
nue tempore vita: of tbe 3lntellate ; ann tberefo~e it nat 
being biS Debt, it ougbt not to be allotuen to be paitl 
out of (JfS$ <!fffate; on the other Side it tuas fatb, that 
it tuill be batn tbat an <!ftecutot o~ anmfniffratol tball pal' 
a )Rellt out of bi~ otnn ~ftate, lUben tbe 3]nteftate, &c. 

0000 ban 
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butJ tetelf.ictJ nU tbe~~ofitG, ttc£pt fo~ Uno Ol tb~ee 
IDnp~; ann Holt Chief Junice fcemetl to tncltne, tbat 
if tbi~ wlUl a '{[;erl11 conttnuing artet tbe Deatb of tbe 
]nteffote, that the ~tJmintffratol mall be allolUelJ fO~ tbe 
}Rent; otlJerltJife if it be lJetermfnen bJ! biS IDeatb; anll 
in tbtf3 ~are tbere tua~ anotber ij)uefiton; fo~ tbc gction 
tua~ iJlougbt upon a mote, tnbfcb tna~ amgnetJ to J. s. 
ant! tuia lt1a~ objeffctJ upon tbe (ttial; but per Curiam 
bp tOe l~lefi tbe Bfgbt of tbc 9ttion is anmittell, anll 
tOe W~op£rt1! of tbe mote tn anotber map not nolD be 
objerten; otbetltJife tf be bab pleatJelJ Non affllmpfit; tben 
it tuas objcffetJ, tbat tbf~ migbt be gtben in QCbttJence fo~ 
~ttfgatton of Damages; but tbe Court oltJeretl tbe ar", 
ftlJnmrnt of tbe ~ote to tbe IDefenlJant, anlJ a [lertJtct 
fo~ tbe ~um comp~treil in tbe mote lUa~ gluen fo~ tbe 
~Iaintiff. 

2 Term. 
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The King and the Bijhop of Chener, f5 c. 

I. A [[(tit of QE'rro! tuna ll~ougbt lipan a 3Jub!Jment in 
o Qu. Imp. in C. B. bJOere tbe Jltfng' Declares 
tbm Q EI. lUtl,fJ feifen of tbe anlJotnfoll of tOe 
QtDurcb of D. ut de uno groffo, ann p~ercntetJ 

J. S. ann bten ; ann tOot tbis befcentJen to King James, 
unn tl]at be being fetfen attn neon, tbfS tJefcenben to King 
Charles 1. \111Jo p~erent£n Wickham; attn tuot after Peirce, 
tlJe jfatfJcr of one of tOe [)cfennilntfJ, p~erenten UPOll tue 
~ttl!J bp Ufurpation, anb bfen ~ ann tuat bp tOe IDemtfe 
of Car. ,. tue anbotnfoll nefccn'Oetl to Car. 2. anD be 
pzcCenten SamweIl, ann fa tlerlu£n ~ftle from bim ta 
toe p~ereltt mfltIJ; tbat tue Q!burcb fa uoin bp tOe iDeatb 
of Sam ways, onO ,it belonga to tbe mtnIJ to p~efel1t; anb 
tlJe IDefentHlllt9 boue nifturben btm, &c. tue 'J5ifi)op 
ctalm£; notbing but ar; ®~ninarp; tbe iDefentlnnt Peirce 
comea ann plcana quod bene & verum err, tbnt King 
Char. r. lUaa fetfeb modo & forma, ann p~efenteb ; ann 
«fUt betnlJ fa fetfcll, be bp ILUtera @atenta reciting tbe 
®~ant of the anuo\nfon to ~tt William Theekfione in 
.Jrec, Olin that tbe gatber of Peirce, bp dlfurpattoll upon 
~it William Theekfione, p~eretlten Metcalf; an'O tbat ftf" 
tee §Sir Wimam Theekfione refeafen to Peirce ann bf~ 
metra, tbnt Peirce bien, ann tbe anuotnfon nefcenneb ta 
the DefenDant aG bta ~on ann Il)eir; ann that tbe Ql:burcb 
become boitl, fiUn King Char. 2. p~efenten Samwell b!, 
lapre, \111JO l1ien, anll fa it belonga to toe [)efennant tl1 
p£~rent, abfque hoc, that Car. I. bien Cetfen of tbe ftlin 
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~rb\lotnron modo & forma, &c. ann tl)e otber iDefentlnnt 
pleaDen tb£ fome Wlea bp bJap of QE.trure; to tbta tbe 
attomrp ~enetal come, anll PlapCiJ Oyer of the Let
ters Patents, & habuit; ann tbcp ate cntrell in hxc 
verba, llaten 19 July, 14 Car. I. ann tbep recite a ®lant 
of the geano~ Of Bedel Afuton to tbe Earl of Warwick 
in jfee, ann all 9Dbotnfons to it :appennant, aun tbat tbe 
~a1to~ ann aU 9tJl.loltlfon9 are IcgaUp llcfien in ~it Wil
]jam Theekfione; anti tI)at be, 11p' QIirtue of tue fain 
lL£tt£r~ J.1!>atent~, (InimH. to tolO to btm anb bis r~£irg, 
anb tatttieb anb confirmen tbem to bim anti biS Jpetrs ; 
ann tben tbe mfng futtber r£(iteg, tbat be ban Plefentetl 
Wilfon lip ILapfe, ann after Plefenten Wickham pleno 
jure; upon mbicb ~it Wi11iam Theekltone ban blougbt 
a Q!lare Impedit olJflinff Wickham, 1tJbicb pet Depenns 
untJtfcutren, as Wickham fnfo~men bim ; anb tbllt it lUaS 
Bgr£et1 between them, tbat Wickham fi)oU remain tn ~of:: 
femolt, anb tbat @lit Wi1liam Theekfione ann bis fpetrs 
fiJall Plefent in futuro, ann tbat Wickham lUoUlll Plocure 
tbe Iltfng to grant bts ]..ctters Il!'ateltt~ to tfJjn QEffcff ; 
tbe Iltfng being \uillit1JJ tbat @)ir William Theekfione 
lboulD babe tbe ~tTe(f of tbf9 agreement, anti cl1jop tDe 
9nbotnfon a(Co~bfng to tDe 31ntetlt of tbe ILetters ~atents 
of Ql1een Eliz. an!, Defect o~ DefeffS non obltant. witH,. 
out anl? J13lejutJice bp big 1t:>~efentattoll of Wickham; lll
terius igitur, &c. ~be nting grants to ~it Will. Theek
none tbe fain Qbowfon in .tree, &c. ann upon tDe <!Entt!.' 
of tbefe ILetter~ taatents tbe Attorney General lJemurretr, 
be(aufe tbe 3lnbucement to tbe ~tabetre magi infuffictent. 
~be matn J130int of tbis (!Cafe tfS, 31' tbe ILetters 

W>atents mabe 19 J n] y, I 4 Car. J. be gooD o~ not; 
ann per Pemberton \l1bo arguen fo~ tOe J13Iaintiff tn <!Et
tOl, tbefe JLettetS l~atents ilre goon tn tbemreliJeg; 
but ff tbep ate not goon tn tbemfelbes, tOep are gooD 
at; tbep Rantl upon tbe 1lt>Ieanings ; tt tuas agreeD in tbis 
Qrafe on all t1>annt;, tbat tbe }\!llea of tbe iDefenb811t lUaa 
go all, till tbe Oyer of tbe )Letters laatents., anb tbe 
<!fntrt' of tbem in hrec verba, fo~ tlJCp babe DeclareD tbat 
King Chat. I. Ple(cnteD Wickham, fO tbep atJmtt tbe @leta 
fin of Char. I. but tbat aftet be gcanteD to 8ft William 
Theekfione in lee, ann tJeribeb a fiCitle unbet bim; anll 
all to tbe w~erentment of Char. 2. of SamwelJ, tbiS 
ll1a~ bp lLapfe; but the letterfJ )t:'atents being entrclI 
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in h~c verba, tbe 6Dbjectfon orife9, t[Jot. tbe.l/..etters il}af 

tel1t~ flte bottl. ann fa tI)e QObo\t1Con remllittG in Char. f. 

ann nefcenn9 to tbe lltinlJ tbat noU1 is, ani) fQ tbe ~rilc 
betfe not well fn'buce'O ; ann tbep fO?tif!' tbeir £Dbjeffion ill 
tbt5 ~anner ; tbnt it appears tbot Char. f. app~eb£t1ne6 
tbt~ anbotnfon ban palfen b!, tbe !Letters tlDatentg of 
Queen Eliz. tuba grantell tbiu as ;¢!ppennant, l1lI)ere it 
blflG in ®~Org, anll (0 fiJe tua~ fieccluen, ann bet QV?ant 
11oiO; ann U)fS ®~illlt being boin, tbe lLetters ~atelttG 
()f Char. I. founlle'O upon tbem ate boio alro: He [aid; 
tbat tbiS feemc'O il fat fetevetl ®bjection to mafa~ tbe 
)L,etters l~at£nt~ of Char. I. botn upon an ~bjeftfot1 in 
)letters ~atentS mane I I Eliz. rubleI) tuaG mo~e tban 
I 20 ~ears filtre ; ann be fatl1, if the letters @atent~ of 
Queen Eliz. are botl1, tbe fc(onl1 lLetters 19atents are 
Itot ; but tl)e!, 011 tbe otber @line fo?tif!, tbcft IDbjeftion 
mttl) tbhl llDofitfolt~ tOnt tubere tile 1l{fng hllleceiucn tn 
bia ®~al1t, tbe ®~ant tg uoto, toe \11btcfJ be fafn {)e moultl 
not (onttobrrt, pet cuet!' ~trapp~el)enfiol1 of toe )lttug 
WouIn not ftnfirate bif! ~~ant; tt in objettcn tOilt tt hi 
gcanUil as g,ppennant, 'mfiete it luafj itt ®~or~ ; but be 
fain it is not in ®~orS bp an!, flCbil1!J \11bicb nppears in toe 
1f3[ennfttllS ; fO~ tbougl) it is fato tn t[Je Count tont tlJe 
mueen \11US frifen a5 de uno GrofTo, [l?ct fiJe ban lltanteti 
it as appennantJ tbis is not matetml, anti the <ltourt 
ougbt not to relliirl1 ft, becaufe tt is @>utplufage, ann 
nugato~!" ann toe Attorney noes not relp upon it, but 
Ploceeng ann fiJel.tlg anotber ,\!itle fo~ btg ~ajeff!" fcH. 
toat tbe mfng p~efenten Wilfon, anl1 tbat after Char. t. 
p~erent£n Wickham, anti be migOt batJe begun tnitb eitber 
of tbem; a'nn it wouln babe bern 0 gooD ,(!ftle to tbe 
flUng, anl1 be neen not to babe rero~tCl1 to tbe ~effin of 
Queen Eliz. fo~ it fs not itfuable o~ trabetfable ; fo~tb£ 
ILtfltg ban a antle tnitbout it, toe tnb{cb if the!, couIn not 
ourtner, tbe!' ougut to lofe tbefr Qouotnron; it iG fatn 
tbat @lurplufage DOeg not butt Oim tuba pleatJG it, a for .. 
tiori it DoeS not burt tim agntnll tnbom it ts:J pleal1el1 ; 
ann tbe aUenation of tue Attorney, that toe mUeftl tna~ 
fetfel1 ut de uno Groffo 110t being ttatJetfable o~ {[uable, 
be rna!, Do it tnttbout Danger, anl1 tbe Defenl1ant ba~ 
Itot an!, [[tap to put tbfG fn 'Qrtial; but the Attorney 
lllfgbt babe joineD 3ltfue upon tbe IDptng (£1(el1 of Cll. I. 

nnll fa tbe tnbole g@attet tuoul'O babe come in snuellJol1 !) 
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Dnn llEcaufe to at be wouln not, nnn We iDefenl:Jant ban 
not Dhp C[1ap to ttp tbi~ S}!}attcr, tbe aUegation i~ @,ut~ 
pIufage, nnn llugatolP, of whicb tbe ([ourt ought not to 
take .flottee, ann bl' wbicb tbe t>efenna"t~ fiJull not be 
P1cjutticcn o~ dfoppcn, anb fo~ tots be ctten I I H. 4· 39. 
$ft John Arnnder~ <!rafe itt a Formedon, ltlbete tbougfJ 
be count£ll UPOll a wift bp line, pet tbi9 tuna belD not 
traberfable, brenufe @urplufagr, of wbicb tbe Court 
ougbt not to take .eoUce, 14 Hen. 4. 3 I, ; 2. I Rep. 42~ 
but it is objeCt en, that tbep babe confeffeD toe ~effin of 
tbe ~lleen ut de uno Groffo; be anftuet£i)~ tbat tbel' 
babe hot conretTeD it, tbep babe confetren toe ~effi" in 
Car. I. but tbiS is not a ([onfrmon tbat it tna~ tn tbe 
mueen; tbep ougbt to confers tbe ~effin of Car. I. be" 
eDufe tbep claim linnet bll11; ann it boeS not appear upon 
tbe 1Reco~n, tbat tbe mueen wag, fetfen of it ag appeD:: 
tlant, ann fa no cID~otl1tn fo~ tbe <ltourt to conclulle it to 
be appenDant; ann Car. I. b.1a5 (eifeD of .it in <!5~ors, fo~ 
tbe ~ano~ nebet tuna in fiim, anb tbe Q[:ourt ougbt not 
to eOhclune it to be appenDant tuttbout plain ann certa:tl 
(!flltbel1Ce! 13ut Secondly, ~boUtJO it tuas in ~~ors, ann 
not appettbant in tbe mUfen, pet tbe llD~ilnt bp tbe JLet~ 
terg Watents of Car. I. to @)tr \\;jIliam Theekftone is 
goon; fo~ tbete lUas no falre @)uggefiiol1 of tbe ~art1? 
to frunrate tbe ®~ant, but tbe ILUltg ba~ miftaken tbe 
)Lam; tbe ming t~, trulp info~men bp tbe JRecital in tbe 
)LetterS ~ntent s;; (If all tbat tbe mueen bnn granten; 
ann upon tbt~ be rattHen all \l)bicb palfen; but it is not 
fain tbat tbe Q!:burcb pa[en tn particular, but OllIp tbat 
tbe flUng ban granten tOe ®al1o~ wttb nil tbe aObotnrOttll 
appenDant; anti if tbe Qnbotnfon lUa~ appennant tbf11 
patfell ; ann if tbe lLting infers tbat tbis paffes, tubere it 
tloes not pars, tbfs wag bis own Q!oIleHioll, ann not tOe 
~ifinfo~mation of tbe IF'artp ; ann tbe iLetters Jfjatentg 
reCite furtber, tbat tIJe mtng ban Plefeltten Wickham, ann 
tbat eit William Theekfrone, to ruober big JRf!Jbt~ ban 
b~ougbt a Qllare Impedit, ann tbnt tbere was an QlJrull 
mellt bettueen Wickham ann Theekfl:one, tlJat Wickham 
llJoUID continue 31nClintbent, ilntl tbat be tlJoulD p~o(ure n 
®~ant frottt King Char. J. bp wbtcb tbe sIbbotufon ffJall 
remain to @)ir William Theekfl:one ann bis tpeirs;;, as toe 
ILting wa!) fnfo~meb b!, Wickham; fa tOilt all tbfll @u!J~ 
getlfon com,e~ on tbe 19art of Wickham 5 anti upon tbiS 

I tbe 
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tbe mil1iJ bp JLettet9 W'atenh, reciting all tbfg, anti tic. 
elating t!Jat be is ndttous tbat bi~ ~l£rentm£l1t of Wick
ham fboulD not butt @lIt VVilliam Theekfrone, be grants 
to bim tbe gbbowfon in jfee; ontl futtber, tbat be anti 
fJfl1 llJeirs tlJall bolD anti enjo!, it, aliquo defectu vel ali
qUibus dcfeClibus tn tbe lLetterl1 of Queen EIiz. non ob
fiant.if tbi~ czrlaufe batl been fubfiont1be of it felf, it 
i~ anmitten, tbat tbe abbotnfon tnouln par~ bp it; llntl 
tbe ®bJeffion tbat tbe ming fa mitlakcll, woulD not Plc= 
bent tfJe lSaffing, it being Oi~ own Qtollcctton; fOJ tOo' 
be tbougbt tbat tbe aDbowfon paifeD bp tbe lLettet£i t9a" 
tents of the muten wben tbep tlitl not paf£;, pet tbh1 not 
being a falfe ~ulJgeffion of tfJc Il!lartp, but tbe l!\illg'a ~mf. 
Plilion of tbe JLaw, tlJia lUouln not ffboiiJ tOe lLettets @a" 
tent£J, 6 Rep. 55. tlJe )Recital in tbiO Ql:ufe fa tlJc 31nfol
mation of ~it William Theekfione, but all after is tbe 
3/nfolmatfon of Wickham, ann it fa true; alfo tbt.6 fg mo~e 
arong tlJan tn t1Je ([nfe of tue lLo~tJ Chandos, fo~ tbe 
®lant tiJere ill boluntarp; but betf upon n '([ompofitioll ; 
in tubicb ~ft William Theekftone nefineD from tbe Beto::: 
betp of bt!) Rigbt, anD permitte'O one to enjop tbe lLi~ 
billg, \tJbo tuag Plcfcntetl bp toe it ill 6' wftbout )RiJJbt ; 
tbe JLttltg beu {ntentleD to grant it aliquo defectu tn tue 
lLettfr9 Watent~ of tue mueen non obfiant. fa tfjat btG 
3/ntcnt being to grant it, {Jig lJD~ant fiJaU not be aboftleD bp it 
tltafrtrD ([onfiructfoll; 8 Rep. 66. anti fa., firtt, tbe ([ourt 
ougut not to take JElotire of tue QUelJHtion £16 de uno grof
fo, tt not being material, Ufuablc, ol ttaberfable, but ~ur" 
plufage anti nugato~!, : Secondly, 31f tuep mi!Jbt take JElo" 
fice of it, anD tbat Car. I. tuag DccribeD, pet tocte tua£t no 
falfe ~ugg£ffion of tbe @artp, but tbe ~ifp~ifiolt tunG 
tbe llting'g in bl.6 own QroUeffton; anD it wOlilD be tlan" 
gerous after an cfltjopment abObe 120 tgears unner tbofe 
ILettttS lSatentl1, to anmft a fuppofen 9}!}ifpzUiOll upon 
Cucb an allegation ; tue tnbfco tlJe Attorney wOliltl not 
bzalU ill 3ltru£, but Ileclinen it, anD moulD not relp upon 
it fo~ bta ~ajellp, ann tberefole 110 metgbt ougut to 
be latb upon it, but it ougbt to be., as if it baD not 
been nliellge'b ; al1n tbetefole be p~ap£D tbat tbe 3]Ubgment 
in C. B. be teberfeb, ann tbat 31unB'mtnt in tbt9 '!l:ourt 
be giben fo~ bts Q!UentfJ. 
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®n tue otber @)itle it tuas arnueb, tbat tue letter!) 
~atents of tue mueen \llere botti, beeaufe fi)f tua!) De~ 
[Eibell ill bet ®!ant, fa! tlJe grants tue ~ano~ tuitfj all 
anbatnfons to t.t appettainil1g, wbere ltD aDUotufon ap~ 
pertaineD. to tt, . but it tuas in ®lofs; anD it IDa!) in allen 
on a~ a jfoun'O@ttol1, tbat if tue i'luetn ban an gObOtu~ 
fon in QD!Orll, ann granta ft aa appentlant, tbattlJe tuas 
l1eceib~n tn bet ®!ant, ann tbe lLettersntlatenta tuere 
bofD, Moor 45. Hob. 3 ~ 3. ann tb·e lLetteta @at.el1ta of 
tue mueen beinlJ bOitJ, tbo(e of Car. I. are grounbell up~ 
on tbem, anti are but II <!tonfirmatfol1 of them, ann are 
not intlepcntJent of tbemren)r~, but tbe Bigbt fuppofen 
to be in @)it William Theekfrone, ta tbe ®!CUltn of tbefe 
JLetter~ J1!)atent£f, ann tbh.l Right l£f reef ten in tbefe 
lLetters J1!)atrnt£f; anti it i~ falfe of tbe 19artp'~ own 
ILtuo\l1Iellg£; an'O a ~attet of jfaff ralfe tn tbe JL\notu" 
lenge of tue @m:tp blmfdf, rom aboitl tbe Jkfng'a ®!ont, 
6 Rep. ;;. 10 Rep. 101. ann tbe Recital ia falfe, be~ 
caure @)ir William Theekfrone Claim~ virtute Literarum 
Parentium, tnbcte notbing patreD, tberefo~e it ought to 
be colore; anb tbough it is not faiD, that tbe 90botnfon 
tuas grantetJ, tut onlp that be claimeD; pet lnbere a 
<ltlntm ia tbe jfonnnatton of it QD~ant, the 'ltlaim ougbt 
to 'babe a meritp in latu fo! ita jfollnDatton, fo! euetp 
Qtlaim ought to be tntenDetl n lenal Qtlaim, I I Rep. 89, 
90. Secondly, qtue €vuggefffon is falfe, mbich is tbat 
Car. I. P1cfentetl Wilfon bp lLapfe, wbere King James 
p~erenteb bim; anti tlJougb the other ~att be true, pet if 
tbere ate febetal 'ltonfitleratiol1s of tbe Ilting'a QP!6nt, anll 
one is, falfe, tbf£f btttatea the tDf)oIe ~~al1t, Roll's Prero
gative 189' Hob. 226. Lane. 108. N. B. 58. I Cr. 191. 
21 Ed. g. 59. 3 Leon. :2 29· but it ia (aiD, that tbere is 
110 ralfe @uggeffiol1 on tbe l~att of @lft William Theek· 
none; but if there ifj anp,ft ts bp Wickham; but be tbe 
ralfe @uggellfolt ex parte Wickham, o~ of anp otber, if 
it be fam~, tbe QVlftnt ia botO ; fo~ where tue Iltfng is Of" 
(titleb, tbia is the <!tauCe of auoibing bi~ elant, anb 'ft 
is not to be regarl1el1, if it tame b!, tOe fam~ 0ugge
aton of tfJe Wart!', Ol of a ~trall«er; Hob. 22 j. 2 

Rep. 9. but fap the!" abmitting tbat tt be not a ~~allt fo~ the 
falfe eUlJgetltol1, pet it map enure a~ a QtonfirmaUon ; 
be anmitteo, tbat if it be an tnnepenl1ent ®~al1t, tbat it 

2 wouln 



Ternl. Mich. 8 Will. 3. R. B. 
wouln para tbe anuotnfon; but it cannot be fa unnet= 
noon, fo~ it il1 grounbell upon tbe JRecitalg, ann con" 
neiten ann couplen witb tbe p~ecenent @>ent£ncea, Nos 
igitur, &c. tubicb ia not tbe 'Beginning of an tnnepen" 
llent @lcntcnce ; 3lt WtJ~ alro fn[ttlen tbat tbece b; a dIa: 
[lanCe between tbeft QCftle in t[)e @(ea'Otngs, ann lLettet~ 
Jj3t1tentl1, fOl tbe~ intftle tl)emrclbea bp a QD~ant b!, lLet" 
uta lPatenta to @ltt William TheekCtooe, wbere the 
JLettera l\t>atenta were mane to William TheekCtone, 
Efq; tbe tubfcb cannot be tbe fame lFletfon, fo tbe!' babe 
Itot trull' intttlen tbemfelbes; but tbere fa a dtariance 
between tbett ~itle in tbe IPleanitlga, ann tbe .ILetter~ 
~iltent5, fo~ William Theekftone, Efq; ann @lit William 
TheekOone cannot be tbe fame Il3etfoll; ann fOl tbt~ be 
citen 21 Ed. 4- 72 • Stile 153' :I loft. 594- 7 Hen. 4- 7. 
Hutton 4 t. Hob. 327. I Cr. g92. 

Holt Chief J uftire feemen to tbink tbat tbe!, babe gf: 
ben tbe lI1tl1lJ an Qbbantag£, b!, granting Oyer of tbe 
l.ettcra Il3atenta, \.1.1bicb tbe!, neen not; fOl tbe Ilttng' 
rna!, not trabetre tbe ]nbUcement to a ~tabetfe, mo~e 
tban a @>ubject ; ann tbougb it is fain in tbe oln 15ook£l, 
tbat tbe lLtfng rna!, traberfe tbe ]JntlUc£ment, tbfa is to 
be un'beraoob upon an IDffice founn, fo~ betetofo~e tbe 
eubject cauln not traberfe tbe Jltfng'fJ ~itle founn Ill' £Of" 
fiee, ltJitbout innueing biS '<traberfe 111itb a ~itle on bf~ 
taatt, fn tubicb (lCafe tbe lLtillg mtgbt ttaberCe tbe lJnnuce~ 
ment Of tbe @ubject'S ~ttle, but in no otbcr, an'b fo 
ate tbe 1300k9 to be unnerffoon; but if tbe ~tatJerfe be 
til, there tbe lLtfng mal' traberfe tbe 3lnnucemcnt, ann fo 
rna!, a ~ubject ; ann Holt Chief Jufiice bin llOt apPlobe 
t(Je (![;raberfe tn tbis Qtafe, but fain, tbat tbe better ~rri" 
Uerfe ban been, abfque hoc, that Car. J. pr<ffentavit Wick
bam ; fO'~ tbel' babe anftneren tbe Dptng feifen b!, pleab· 
tng tbe @~ant; ann in tbe 'lCare of a Quare Impedit, tbe 
@)eifin ig not traberfable, but tbe ~~erentment; alfo be 
ltJas not raUgHen but that the!, might babe traberfen tbe 
eetan of tbe enucen [tbe tubicb Pemberton feemen to 
nen!" ber8ufe thep wouln leabe tbe 1!Cftleu of Car. I & 2. 
without anrtuet] but be lllaa of £1l)pihion, tbat ft baD 
been Cuter to babe taken the ~eifin of tbe iluee" bl' ~~os 
teffaUon, [to Which Pemberton fain tbat tbis wouln not 
no, fo~ tbe!, coulD not babe taken tbe' ~itle b!, ~~ote(fa= 
tion] fo~ be ig not Catfsfieb but tbep ate conclutJen to 
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tat'., tbat tb£ ID.UCft1 UJ01l not fdfeD de uno groIro as tbtl$ 
<!tafe 15 upon tbe 1}3lealltU!J9 ; Curia advifare vuJt. 

Slftnwar1)9 in flillaty Term, 9 Will. 3. tOe J!utJge~ 
gUbe tbetr [)pillfons, feil. Junice Eyres ann Turton tbnt 
the lUtJgUlcut l1e affirmen; Holt Chief Jufrice, attn Ju
fiice Rokeby econtra. 

Jufiice Eyres ann Turton Catb, ~but if tbete ~ntJ been 
110 Protulit o~ Oyer of tue lLettera L9utent~, a9 tbete 
neeb not babe been, tbe );)fea of tue DefenOant bab been 
Iloon, 3 Cr. 2 17· fOl tue IDefennant balling aHe1:JIJeb tbat 
Car. I. tua~ fetfen ann grantelJ to @)lr WiIJiam Theek
fione, the 'Ctraberfe of tbe [)ptng feUen of Car. I. bab 
been goon: 13ut upon tbe }lDleanfnLT, it ougut to be fUr 
tenDeD that Queen Eliz. toag feffetJ tn ®~of9, becaufe it 
jg fo llJewtl in tbe ~ollnt, ann not ileltl£n on tbe otbee 
@>iDe, anti tbetefo~e it llJall be taken O~ abmttteD, anD not 
onlp aDmitteb, but (onfelfetl bp a Bene & verum eft, &c. 
anD it ougbt to be intennetJ to be tn ®:ofa befo~e tbe 
ili5~ant to tbe Earl of Warwick, otbertnife it ban palfen to 
fJim; aun to fuppofe it to be appenDant if$ oguinn tbe 
([onffmon upon the )Reco~b; ann if it ntn not pilf~ bp 
tbe ~~ant of Queen Eliz. it couln Dot parg bp tbe lLet· 
UtS lSatelltg of Car. I. fo~ confiDer it a~ ufiJerc'O in 
lUitb all tbefe Becitala, the 31ntent ia certain I!" that be 
fi)aU babe tbe fame ~l1ate as tbe Earl of Warwick ban 
Ill' tbe Letters J;>atettts of Queen Eliz. ann it cannot 
be taken to be a (ubftantU.l£ ([laufe becaufc of Igitur) 
tnbicb hl a reIaUbe mo~n, z Br. 131. ann if it be a fub:: 
fiantibe ([Iaure ali tbe )Recitals; tntu be baill anD infignttl;, 
cant, anti the Q1;~al1t miBbt aJS well commence thrre; 
but the!, fain that tbe dlarinnce bettnren tbe J1!llealJing 
anD tbe ILettera w>atehta is irreconcUable, fo~ tunc Ar
tnigero & pofl:ea Militi cannot be {ntennen to be the 
fame ~errOh, fo~ tunc call not babe BelaUon to anp QCime, 
but of the ILetters J1t)atellta; ann a ~an Cilnnot be Knt. 
1111b Efq; at tbe fame ~fme, fOl tbe .marne of Efq; is 
n~otnnen, ann be olllJbt to be nameD Knt. 7 Hen. 4· 7. 
14 Hen. 6. 15· 8 Edw. 4. 23. a. 4 Hen. 6. I. Br. Grants 
50. 2 Inft. 594. Hutton 4f. Litt. 181, 22B. anD Knt. 
cannot be omttten tn ftt1p euft 01 @lilnt, 2 R.olls, Abr. 
4~' Dyer t 50. 

I Jullice 
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J u frice Rokeby faio, ~bat be moulO not nifpute manJj 

'(tbing£; tDbfcb ball been urgell, anll Dgtee'b tbat tbep 
ougbt to be tuatcbful to p~erettle tbe Bigbt6 of tbe 
<!tromn; ann tbat tuben it appear~ jUlliciallp that the 
Ilttng ia neceitlell bp tbe rolfe 1l\ecital Ol ~ifinfolmatfoll 
of tbe Wlnttp, tbe Q.?~ant ia tlotn ; but tbe fingle Que
fiion be malle tua£f, if the ®lant of Car. I. be fumeient, 
ann be beln tbat it tua~ ; anti tbougb it be objeffen tbat 
Car. I. tuas; neceitlen, brC8ufe be UJn~ info~mell that tbe 
911uotufon UJa~ appennant anll not in Ql5~ofS, ann notu it 
is apparent tbat it ia· in \1i5~ofS; be fain tbat tbe lltintJ'~ 
QO~ant ougbt to be taken ill fucb a @lenfe a~ ia agreeable 
to bi~ tponout, 6 Rep. @)it John Molyn'a (!.tafe, anti tbe 
feueral Becttal6, <itollfirmattoll$, i)eclaration6, anb tbe 
Iaff ®~ant tn tbefe lLetter~ l1!)atent~ befng comparell to~ 
getber, it i~ plain tbat tbe Iltfng took it to be a DefeH 
in tbe IWlallt to tbe ~atl of Warwick; anb tbat be woulD 
fuPplp it; fo~ tOe Iltfng ,intentle'b firft to remobe tbe 
mcong wbicb be ball 110ne bp bts )i!)~efentation; fecond. 
ly, be intenneb to make a e~ant to @ic William Theek
frone, otbermife a ~onfitmatton wouln babe been fum: 
dent, anb ex. uberiori gratia tuouln not babe been neceC.: 
fatp; anb tbe lLetter~ @atents are tllatun tDitb great <!taus 
tion anll <!CitcumfpeHion to llJetu tbe 3\ntellt of· tbe lltinB' ; 
anti a~ to tbe £!DbjeHion of dlariance bettDe~l1 tbe Wllean .. 
tng anti tbe Letters flaunts, tunc Armigero & pofrea 
MiJiti~ be (afll notbing appear~, tbat tbel' mete ttuo ~ers: 
fon~ ; ann thougb tbe gnnition fScbangell, tOe, 1gerfon 
i~ not cfjang£ll, but it ratber 1£1 a <!Confitmatfolt tbat tt 
i~ one );)erfon ; anti a~ to tbe <!Cafe of Ewer. anb Strkk
land, Latch. 161. tbe Qnbition tbete is but an accumuhls 
title Reitfon, ann not tbe main BeaCon. .) 

Holt Chief J unice faib, ~bdt be tJitTeretl from tOe 
31ubgment giben tn C. B. fo~ tbe Qnbotufon tna£f tbere tas: 
ken to be ill ®~ofS tuben tbe ®1ant tua~ mane to tbe 
Earl of Warwick; ann bp tOiS King Car. I. tnas be
,eibeb, tuba bab no 31ntent to make a ~~ant, but to te
no~e tI)£ Wtong bone bp Wickham; anb be faitl be bin 
110t agree tbut it i£f abmittell to be in ~~ofs, mOen tbe 
~~ant UJa~ malle to tbe Earl of Warwick; ann it lloe~ 
not appear in tbe ~leaninga ; but if it nin appear fo, pet 
tbat tbe Ql5~ant of Car. I. i~ gOOb; firfr, 3lt fa llJetbn 
tbat Queen Elit. tua~ feffeb of tbtSQOuotufon in ~~of!1, 
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J:2 Feb. in tbe ttnflftb ~eat of {Jet Brign, attn tbllt file 
tben P1crenteb Timms prout b~ tbe lInrollmcnt of tbe 
~~£r~ntation remaining upon meco~n, &r. anb from tbt~ 
~£ifi" of tbe flD.u££u'a, a -QrftIe ia bctiben to Car. I. 

ilnD tbougb ft is rugge1letJ ut fopra, anD it ta ab" 
mtttett ut fupra, Pit it ta not abmttre'O t-bat Queen EJ.iz. 
\l)as feifen .tn Feb. in tbe tlDrlftb lPeat of bet Reign, 
COl tbe tll:ime of @>eifin in a Quare Impedit is tmmute: 
fial, ann @>tifin generaHp in tbe ~fme {If 1fr)eace, til tIJe 
)ReilJn of (uc'b a lUng bdnlJ af:l£bgeb, it is fuffirtent, 
I lnft. 303. ann it n{lt being material, tbe not benpil1JJ 
,of it, is no anmtffilln, fO~ Jaon,nenial is ani!, an ablllif" 
non of tt1Jtn~ tnbfcb are materiallp alle·bgeb; ann tt t~ 
tbc conllant qrourfe to alltbge ~etfin gel1£talf~; anD it 
l\loull1 be fJa'rl1 tbat (ucb an immat£rtalotbing, tubicb tbe 
~attp map not tump, tboul'lJ condubebim : ~uppofe tbe 
j)lefentation ut fupra ban betn ttaberfelJ, anD UPOIl toe 
ftrial it ba118pptatel1 tfJ\1tQlleenEliz. ban p~eretlten oim 
in the 4~.d ~at Of fJer JRetgn, :'tt ban been goon; fo~ 
if in tiCrefpafS, lUbicfj requires' a ~ilne, !'ct tbe llt>artp 
ls at JLtbertl' to p~be attotbet IDal',. a fortiori be map 
.in a <!tau lUbere a ~fme is Not nccttrtltp; ann bere it 
map be 1fJat 1be {lbblltnfon mi\J.f.1t be appennant ill tile 

,I,2th }!)tnt of ,{jet 'Reinu, ann btcame tn~~of~ after; 
fo~ tbete \\las itfme fulticltttt tn tbts Reign fo~ an ~rtlr. 

: patton to be fUiferrtJ, ftfter tbe ~hne of tlJe ~~ant ta 
tfJe Q];arl of WarwiCk;' ann lUben t>tea~ ote alIebgcn out 
of f!iJttt, nOmerarb olllJbt ttl be ban to them; Hob. 
11. '2 Leon. 99. anb 1Je faIn tfj( ~nroUment of tfJe ~~e~ 
(entotion is ptean(O tuitb an 31ntent to mate tfJe ~~eren' 
_tatioll 'g@attrt of Becoll1, ann trtable as a ~(lttet of 
1\ec0111; but tbiS @IeatJing Of tfJe 31nroIlmrnt hl not 
goon witbout ll?Onl1ctng rbc l1etttrS. J.9atents ; anD as 
to ,tbe ~altlt fram Car. J. t&e iDefenl1ant couIn not 
pf~an tt tnan,., otbe.t ~l1et, ann itis tueU pleatJeD mltbs 

out an~ Beftrente ttl tbe '~~allt of QJleen Eliz. anD it 
heel1 not be abertetJ tbat it tuas appennant,. fO~ UPGII 
Oyer eb'tt!' ~binlJ (ball be intenlJen to make tbe ~~atlt 
!J(tol1, if llotbing nppear~ to tfje conttarp, 2 Cr. 679'
antJ tbet£ \tIag no nteb to~tbe· iDtfenlJant to fa!, tbat it 
tuas appenl1ant at tbe QCime of tbe~~ant to tbe Earl of 
W~rwick, lUbe" be Inas not· tnentionel1 bcfo~e~ fo~tt 
.ntJJbt be op.penbant tbep, anti' tn Q1;lof~ after: He [aid, 
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if tbe an\lO\l}(on was not appeJtbant at tbe 'Q!:ime of tbe 
~~ant of Queen Elit. pet ti)at it patTen bp tOe t5~ant of 
Car. I. tbounb tt is ob,£ct£n b~ mp Brother Turton tbat 
tbe Ilting if5 oecf{Urb, anlJ tOnt tOfte are ntberfe falfe 
8uggcfiionG; it (9 not rugJJeffelJ in tbe lR£cttal~, tbat 
tbe anbo\tlfoH wafj appennant, o~ tOat it patfelJb~ the 
JLettfr9 @atenta of Queen Eliz. ann tbougb it ia CaIn 
tbat be claimed, tbis nOES not tmpo~t a legal ~Iafm; ag 
fuppofe a ~al1 claims an atlbotnfon bp a \loin W>atent, 
ann tbe il\ing balling p~renteb, fapg, nOll't remobe tnp 
f1tletlt, anb ~ mill put pou in quiet nDoffeIDon fo~ tbe Jfu· 
ture, tbe tufjiclJ rUntS to be tbe 3lntellt -bete; fo~ Wickham 
burn not Denture upon tbc illfng's; ~itle, attn tbetefo~e 
tbe 'jintt'llt of tbe JLettttfj ))3attnts fe£m to be to tbis 
fame ~utpofe; but it bl objected tbat be blougbt a Quare 
Impeditto t£cobtr fuam donationem; tbia noea not im~ 
pip tlJat it I!) his, buttt is onlp allengelJ to be fo bp tbe 
IDefcrtption in tbe mrit; but a'OmittinlJ in tIJe fi.+)aterit 
of Car. J. tbat tll£ ~~ant of Queen Elii. be boin; if if 
1:1£ \loiD, pet he faid tbat de futuro @lit William Theek
{tone ilttb biS I!Jdtfj tball ~a\le tbe QObolDfon, fo~ tbe flting 
,i)Ot'j; not ftop at biS a.furpatfon; tben be ablllitteb it 
lnoulb be \lotlJ; but be p~oceebS$, t,bat notll1itbaanntng an!, 
IDtfelf of tbeinuern's; @~ant, if it \liaS not a goon 'Q!:i= 
tie, be tunutb make it one ; anb tbe flUng'S tetters ~a. 
teut.6 baUe been Ctltttel'l furtber tbnn tbis, as Inbere tb£ 
lLting futenbetJ Dlllp to (,onfirm, pet bis letters @atentS 
:bftUe amountt,b too a nflu ®~ant ; as tn 8 Rep. 166. Inbere 
necnon Manerium & Ca(trum -pr~dia. pan-en an <!Eftate 
in ,pra;fenti, tboulJb it Ina£; boitJ l\fj n €onfirmatfon, 
lnbfcb is a betp llrOnlJ cztafe ; it appear£' tberefo~e tbat tbe 
liting tbou~bt that tbe )LEtters ~at€nts of Q El. were ne" 
fe(fibe, nnn big lIntentfon tberefole Inas; to pafs tbis abbotu~ 
ron; but fa!'!) mp Brother Turton, tbe JlUng·!) 31ntfntton is a 
quaHfien ]Intention, feil. ac(O~binlJ to tbe Letters tl3~tel1t~; 
31 ttl!' a legal llntentlon ifj not tt£cetrarp in tbe IlttUIJ, but 
ontp " moral 31ntent ; nnp ~ano~ conGff!) of !)emeftte~ 
anll ~tt\lit£S, ann a Fine fur Grant and Render of tbe 
@)ttllices, bflltopS tbe ~an01, pet it remafns a ~a"ol 
in iReptLtnth:m, 6 Rep. 63. fo a Itttle ~bfng rom make an 
9ppennancp:!A ~an feUrn of a ~anoJ to lIJbtcb an an
botn(Ol1 is apptntumt, mo~tlJa\Jrfj it tn lee, lDitb an QE~
tfpUon of tbe QtLbllWf8n, ann tbe ~one!, i~ repafn, 'tbt~ 
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is a ~~ounb to make it oppcnl1ont in lReputation, tbough 
it cannot be appen'Dant again in lalD; anti fo in tbt~ 
<!tafe it map be appe111mnt in )Reputatiolt, anb it mal' 
pafS$ bp tbe ~eal1tng of tbe Letters @atent~, f01 tbere 
I1re tbe mo~'DS; g'Dl.1otnfon~, lUbfcb flJelUa that tl)e 3lnten~ 
tion tnan tbat it 6Joulb pafS$; ann to jutlifp tbt~ be [aid; 
tbat it appears bp Coke's Entries 477. in antIe Quare 
Impedit, tbat tbis gnllotnfon lUas appeubant; fo~ Digby 
lUbo lDa~ tben flr:enant tn Qrail of tbfs ~anol tuag at= 
tatnten of flCreafon befole tbe <lI:hurcb became 1l0i'D ; anb 
lUbere ~enant in atatl of a ~ano~, to lUbiCh an ab\lolll. 
fon is appenDant commitS$ ~reafon, anb an Qlloibance is 
l1efol£ tbe attainner, anb after be iS$ attainteb; tbis 
makes tbe anllowfoll appenlmnt again, fo~ tbe Q.fllate~ 
tail is mergcn; fo (lClmant fOl lLife of a ~anol to wbfc(J 
iln anllotnfon is appenbant, anb be in Rellerfion ururps, 
tbougb tbe anllowfon be in ®~OfS$, butfng tbe )life of 
~enant fo~ Lffe, it is appenbant agatn after bis Deatb; 
Hob. 223. anb fo tbougb it lUa~ ill ~lOn.~, pet It might 
be appen'Oant agafll, anb tberefo~e tbe trueff map to ttl' 
tbe ~erits of tbe ([aufe ban been to trallerfe the Dpfnl 
(£tfen of Car. I. anb not to lap ~rapa anti @)nare~ to 
catcbSl@ena 3Jnberttance~+ 

Qnb a~ to tue ObjeCtion, tbat tbe JLting p~efenteb WiI
fon pleno jure, lDbicb i~ a g@taake ; pet be faib, tbo' tbEre 
be a ~tftaltt, notlUitbaanbing if tbe 3lntent of tbe JltinlJ 
l11a~ to make tbe ~~ant non obfiant. tbe ~iffake, it 
tuouln be gOob; anb bete there \t)8~ fucb 3lntent to mant 
non obfiant. tbis Sl@itlalte, anb to betetmfne a QI:ontro= 
berfp; anb if be bab it not a~ a ~lant, ~it William 
Tbeekfione lDouIb be in a lUo~re <!Cafe tban be ma~ befole., 
fo~ tbe ~eanfnlJ maa, if ~fr William Theekfione bOb t1 
1L\igbt, be flJall bolb it; if be bab not a lRigbt, tbe mfng 
lUOlllb gille it bim; fo~ faps @ir William Theekfione, ~ 
tutU not lealle mp JRfgbt unbet tbe Earl of Warwick, 
anb pet ~ tnill balle tbe ®~ant of tbe JlttlllJ ; anb if tbf~ 
be not fa, eft William Theekfione mane a fOltp 1l3argain, 
fo~ be couln not babe been lUO~re if be bab mifcarrietl ttl 
bf~ Quare Impedit, but be 1l1igbt balle recoberctJ; anti 
tberefo~e tbiS being a ([ ompofitton, tt ought to be taken 
fOl tbe Jl\lhJfs f!>onout, ann not to entangle a ~an; 
alfo tb~te fa a gOOb <It'onfiberatton fOI tbe Jltfng to grant, 
tbounb eir William Theekfione ball not ft Jainbt, f01 
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bofD IL etters l\!>atcut£) rUtrentl~cn, atc pet {} goon QtOl1fi~ 
ileration, I Rep. Alton-\Voods Q.Cafe, 6 Rep. 5,. becaurc 

,of tbe 31ntcntlolt., fo tbnt euerp Decctt o~ ~i(fake in I)!)tl: 
teuta no not uitiute tbzm. I Roll's 32. 2 Rolls 60. Dick· 
fon'Sj ~tlre+ 

alti) be fatlY, tbat !Letters W>atentallJall neuer be aboiD: 
ttl upon Oyer, fo~ bp atlJUllgtng U)e ~~ant of Car. I. UOIO, 
ft \\louin not ontp netermine toat, but 81fo tbe Q.D~ant llf 
Queen Eliz. tbe tuI]tcb iG not befo~e tbe Q!OUtt ; fOl tbo' 
tt ia rccitetl, pet it is not befo~e tbe Cltourt; ann tbis 11(;" 
bet tuftS none In anp Qtafe, l1l[Jcre tbe !Lett£ra Watents 
nre not in Q1:ourt; ann tboug~ tbep be not _ recitetl, pet 
tbe Letters @atenta of ti)e mueen mfglJt baUe [[lO~05 
lnbfcb wouln paf£l an aOUOW[Ol1 tn ®~or~; a£l if tbe 
tr[lo~nn ban been aut exiftentia ei Feoda, ann tbtfe [[to~bG 
map be in, nnn tbe aObotllfotl in QD~OrS ttlfgbt pars, I Mod. 
195· The King betf. Francis Clerk, tub ere tbe ILUnLJ grant1) 
the ~ano?, h1itb tbe 2lpputtenancefJ, nnll tbe aOUOtllron 
bp mame., tubicf) latelp bin belong to the Archbilhop of 
Canterbury, anD to the abbot, &c. ann tue Archbifhop 
ttcUet bab It, tbougb it lUaG fo reciteD, pet tbe {{il1g'S 
\1Plont was anJuog£o goon:, fOI tbe Jilltentfon of tbe ilttng 
ts plain, ann thcre cannot be mo~e coinp~rbenfibe mlo~tJ~ 
tbiln tn tbb; 19atent; Ilut it i~ obJlcteD 1.11' mp Brother 
Turton tbilt tbe general [[1o~O~ of tI)e ~atl~nt lI)oulh be 
£onaruen tllitb ll\elation to tbe lRecital~, Wbicb ta fo 
(ometimell, as tuben tbe tl\ing nefigns a 1910nt to bfm. 
(elf, all ill a ~Iant of concealen lLann~, anll not to ot~ 
mintaJ biS lRebenue ; but if there are [[loIns to flJem hiS 
]ntent, non obfiant. tbat tbep are not concealed, tbere 
tbe t9atent mouln be goon, Hardr. 23 (. tberefol£ be con~ 
~lulJen tufa }\!)oint, tbat tbe \1Dlant of Car. Ie lUaa goon 5 
Firfr, ')5ecaufe the 19atent of Queen Eliz. lUas not be rOle 
tbe <zcourt. Secondly, 31f it appearen to be in ~lors 
tuben tbe ®~ant tuaSl mane to tbe Earl_ of Warwick, pet 
tbe aouotn(on paffen bl' tbe @atent of King Car. I. 

Q~ to tbe dtariance betUleen tbe l}3leantngs anll tbe 
letters 19atehts;, be fain be tbougbt it an u"luck!, @Itp, 
ann tenl.linlJ notbtl1lJ to tbe ~etits; of tbe ~aufe, but it 
comes out of tbe ~outb of tbe h!)arties; anD be can. 
l10t take bp a ®lill1t mane Willielmo Theekfrone tunc 
armigero bd"~ pofiea militi, fo~ non connat de perfona 
tn tbe \lD~ant, anti tbe !;lame of Efq; t~ ftunlfotuen up tn 
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tbe mame of Iltnigbt; but it map be objretetl, tbat a 
Jaame of Dignttp map be ftlppo~ten l1p )Reputation, os 
tbe £Inea ~on of an Earl or Marque[s; but tbiS' map be 
goon becaufe tbere i~ a Jfounnation, fo~ in Heraldry tbep 
babe a @~ecenellce, which i~ a ~~ounD to acqUire fucb 
fll:itle; ann tbe olnQ1:ontJepancera filoU!b not fa fftle 
tbem, ann at tbl!) Dal' eldefi Son is abben; anb tbet£e 
fo~e in tht~ Qtafe non conO:at de perfona in the JLettft~ 
ll!>atent~, ann to fap fa tn tbe @Ica ifj not ruffictent. 
~he 3lungment tua~ affirmen. 

Swinftead and Liddal. 

2. IN gJfault, ')Satterp, ann falfe 3lmp~ifonment, the 
Ullaintilf counteD of a Detainer, quoufque be paitl 

10 s. toe Defenl1ant jufiifie~ unnet a <!CommanD of the 
Court of Confcience in London, ann pleans t~at toe 
~Iaintitf tuas (ummonED to appear I Nov. anb that the 
J>~ocers ltJa~ continueb till the 30th of Nov. anD that tben 
there was an SlI)~n£r to take btm, ann cattp bim to the 
<!taunter, ann tbat be virtute ordinis pra:diCt. artetlen bim 
annnetafnen bim till be paIn I I s. ann 10 d. 31t was ob
jected., FirO:, ~bat tbe ~ummon~ is I Novemb. ann no 
<!tontinuance of it fi)e\llll till ,0 Novemb. anb tberefo~e 
no ~~ountJ fOl tbe £ID~ner of 30 Novemb. to take bim ; 
non aI1ocatur; fo~ tbel? migbt upon Default of gppeatance 
o~ner bim to appear at another Dol'; ann tbi~ is the 
ufual <i!ontfnuance fn all <ltourt~ tbere. Secondly, QrfJe 
ID~tJer was pleabetJ to be to betafn bim, tm l)e bon patn, 
Wbere it ougbt to be to rartp bim to tbe (}taunter, anti 
110t to netatn bim tiU Jlt)apmrnt. Thirdly, '(!tbe ~ etton 
fs, tbat be netafneb bfm till be paib 10 s. ann be juffifics 
anb fap~, tbat be took bim, anD that be pain I I s. anil 
10 d. befole that be carrieD bim to tbe <ltounter ~ fo the 
]ufiificatfon contains a gteater @lum, tban that tnblcb 
tSj mentioneD in tbe ~ount, ann tberefo~e it l~ not a lallie 

ficatfan of tbe 3lmp~ironment aUebgen; to tbe fecond 
ObjeCtion it tna~ fain, that be netaineb bim virtute Ordi
nis pra:ditt. anb tberefo~e it llJall be intenDeD to be in tbe 
<!taunter; ann aSl to tbe third ObjeCtion, tbe Quoufque t~ 
110t traberfable; ann in tbia <!Cafe it fumus if be can 
1ulltfp the 3lmp~frOnmel1t; tOe tuhicb be mal' no, if it be 
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fo~ lOS. o~ II s. nnn J 0 d. fo~ tue ~um is not mote .. 
rial ~ ann per Holt Chief J ufiice, if tbe ~laintiff woalli 
tuke anuilntfl~e, be ougbt to fi)t'ro, tOat be bun patD tue 
lOS. anti tlJat tI]e 19iatnttff after tJetilinetJ bim, fo~ otber, 
wire tue QL10ufque IS but in aG'lJrabfltlOn of IDilmatJf~, 
nun oUtJIJt not to be oll(\l.JCrc'O, Moor 704, 7c 5, olro tl)o' 
it tljoulD be a marian ce, UJe CZJ:oneluliol1 qu<r en: eaderri 
tranfgreffio ainu it, ~ Cr. 667. 2 Sand. 5. Sid. 462. Curia 
advifarc vult, I Ro)J, 265- n <[are in @ofnt no to tbe 
31mp~tfoilment ; but as to tye Detainer it fecmS iII, fo~ 
be ougfJt to IJaue carrieD flint to tbe <!tounter, anD i1)11}?= 
ntrnt to tOe IDffieer o~ @Jberfff woulD not be Iloon; Ult-, 
{rfG upon n Pi. fa. ann tben 1.0ilpment to tOe 0bertff 
mouIO be goon. 

'The UniruerJity of Cambridge and Price~ 

~. U PO N a ~otfOlt ro~ a Prohibition to tbe Univet-
fity of Cambridge, in a 0uft tbcre in tbe Vice

Chancellor's Court fo~ keeping a aJ:abftn,; it wn~ rai~, tbat 
tbe ¢batter of tbe (It,lltuerfitp [tbo' it be ena(tc11, tt is not 
confitmen J ann it noes not e~tenn to rue tbete, fo~ tbe ~e" 
ualtp of an all of W>arlfament; but tbf~ @lIit ougbt to be til 
tbe Ki ng's Courts, an11 a Beeoberp o~ 31ubgment tbere h~ 
not plenllnble in 'JOar ttl tbe tltOtltts bere. 

aftet in Hill Term, 9 Will. 3. tbfte balling been a 
Prohibition grante11 to tbe dlntb£rfitp, til ~ llD~oceel1fl1g a~ 
nainfi Price fo~ keeping a ~abern, ann a Prohibition ete" 
cllten ; it wa~ nom maben fo~ a Superfedeas to tbe Prohi
bition, O~ a Confultation ; but tbe Court faitJ, tbat tbep 
ougOt to neclare, a'l111 pleatJ tbeir ~~ibUetJe, a11 tuag 
none in Fletcher'S CZCafe in' the Exchequer ; fo~ it bring it 
([aCe not pet refolbetJ, tbel' wOllIn babe tbeir ~~i\1i1eO'e 
tbeWl1; but tnt)en it bn~ been pleatleD, tben tbel' WOllltJ 
take .moUee of it upon a Motion; anti it being fain, 
tbat tbel' bnn not Declnre11, tbe QJ:ourt faib, tbat Jbcp, 
ougbt to appear, ann tlemanb a [leclaration; ann tbe 
R.lile tua~ giuen, tbnt tbep tleclarc ill a [tte£l\,. 

Blichley 
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Blichley and Fry. 

4. TRefparS fo~ tntting bi~ Qtlofc, null cuttinn ann 
eorrping alnap bh, ([o~n; upon Not guilty plcab~ 

e'O, tbe iDefentHlllt hl founll guiltp of aU tbe 'Qrtcfpafe, 
but cattptng alnap tbe Ql:om, anll as to tbi~ be 1£J founn 
Not guilty; anb it lnO£5 mobell to babe full <ZrOfi!l, be
eaufe otberwife a gean m~bt come anb befirop fruit: 
1!rtee£; anll jflo\tJers in a ®attJen" anb no Damage to a 
great <I1alue; pet upon Trefpars b~ougbt, tbe IDefennant 
tnoulll not infiff upon anp Bfgbt, but plcoll Not guilty, 
anll tbe t0laintiff UJaU balle ([oftS onlp aC(O~lling to the 
Damage; ann tbe ACt nin not intenb fueb wilful Qi:ref# 
pa1fe~, but onlp carual ~terpa1Ter;, a~ tbc 1l1tbtng obet n 
€Iofe in Jl)unting, &e. ann feberal <!rare~ were ctteb, 
lllberein fncb nefign£b anll boItmtarp 1!rrcfpa1Tes, tbougb 
ltotbttllJ be cartietl awap, pet full <leofiS were giben; but 
notlnitbfianbtng all tbat ltla~ failY, tbe Court feemen 
ftrol1glp to incline econtra; an'D advirare vult; but the 
Court agteeb, that if be ban catrien it awa).', tbo' Itot out 
of tbe ~~emf1fess, full QtofiS llJouln babe been giben. 

Keat's Cafe. 

5· THE R E lnere tWo 3lnbictmentG p~eferre'O againl1 
Keat, tbe one fo~ ~urller at (ttommon lLaw, 

tbe otber upon tbe Statute of Stabbing; anti upon there 
31nllictmcnts Uno fpectal <I1erbitts were founn to tbe fame 
€ffect, feil. tbep founn, that Keat was a ~entIema", ann 
that Wells tbe @attp kUlen wo~ bt~ ~etllant, feil. hf~ 
~atniner, anti tbat Keat babing an ~lltellt to turn btm 
atnap, rent to Wells to b~fng biS mep, Wel1s betng tbell 
'tn the mttchen ; anb tt tnaa fatD to Keat that Wells te~ 
fufen to b~tllg the mep, upon which Keat fetebeD biS 
~\tJO~b, ann tnent into tbe mftcben, anD £J:potlulaten 
Wftb Wells; anti Wells fain to him, tbat be tnfgbt babe 
tbe mel' if be tnoUlb; anD tben Keat tlruck Wells witb 
bfa f9lno~n, anb Wel1s babing a @Jnee'O in hiS ll>antJ, 
fituck at Keat with the SneeD; lmt tbc ~neen caugbt 
tn tbe 8ptt,raclt, anti nin not Dttrt Keat ; ann after tbfa 
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Wells followen Keat from tbe Qtbfmncp tomnrtl$l tbe 
mitclJen iDool, nnn puncbel1 bim lllitb tbe eneel1 febe:: 
tal 'Qtimel1, anti tben Keat tblullbim witb biS @tuo~n 
Dntl hUlen bim; tbhJ <!rare tuas atguetl upon tbefe two 
fpecial ill£ttlict~ fountl befol£ Holt Chief J ufiice, ann nuo 
-muelltons were matle. 

FirO:, lIf it be WurtJ£t Ol wanllauglJtet at Q!:ommolt 
]Law. Secondly., lIf not ~utber at ([ammon lLaw, if 
tt be ~ilntlilUIJ[Jtet l11itbfn toe Statute of Stabbing~ anti 
bp tbil1 tbe It!'artp tollctl of bia fltl£tIJP: 3lt wal1 object
ed, that tbe dletO(ct batl not afcertainel.1 the Jfact, but 
tbat it migbt be intentletl tbat tbe ~ttildng bp Wells 
ilntl bp Keat tnas all at tbe fame firime, ann tbat tbe 
c[ourt ought to take it, a~ it t9 founo, anO not to intentl 
the Ol1e [[lap Ol tbe otber, anti bere 110 19lfolftp of Jfact 
is alleogen; but Holt Chief Juftice foiO, tbat tbe JRela# 
tton of the ~attet founD bp tbe illerlliH i5 certain c" 
nough, as it bappetfO ann fuccectletl tbe one ~tlrt to tbe 
otber, tn l\Doint of l1aw; but if tbe dleriJict baD not ar~ 
({'rtalneD it rufficfentf!" that tbcl1 fo~ tbt~ lImperfettfon, 
a Venire facias de novo ougbt to ttrue, ann a new fittial 
nnn ill£ttltff ouglJt to be baD, fOl tbere cannot be an ft" 
mcunment of a fpcttal [tet'Dlff fOllnn of n felonp ; ann 
as to tue lSofnt fn lLatu, Holt Chief Juftice tua~ Clear., 
tbilt tbin tuas gjpUtber at ([ammon lLaw, anO tbe Denial 
of tbe iltep no fuftlcient l\!>~ouocation to e~tenuate tbts act 
to ~aullaugbttr; ann be faill, tbat ltlbere tbe law atrll 
junges an ~ct to be ~lltller.) tbts is fOl tbc Q!rueltp of 
tfJf jfoct ; anlJ tboullb after tbis Wells pUllcben btm, pet 
tbere not being a JUll <lI:aufe fOl tbe Btll ~troke, if be 
{Jan htlletl bim at tbe firCf @>troke, it woulD babe fleen 
il1f3l1rtu~r, ann fa it tuoulD tbough tbe otbet pUltCbeD bim, 
anlJ then be i~ killen; anti be faiD, tbat if a ~all alfaulc 
ill10UJer, anD tbe otber turn again anti ~at {Jim wIJo mane 
the firll Qffault, fa tunt be IS f01cel1 to tbe Wall, anD 
tbere ktlls tbe otber in big own Defel1ce, pet ft ts ~Uti: 
bet; anD be faiD, that if the @etbant bun not bern 
killeD, but ban furbtben tbiS £lnuarrel, ann ban b~ougbt 
an Aaion of Trefpafs againft biS ~affec fo~ tbe 'J5rat~ 
fng, tDoulti tbe Denial of tbe mel' in tbh; <lI:afe babe 
been a goon lliftificatton (01 ftriking btm ttlftb biS $wOl1J 
fn Cucb a SJanner: quafi diceret non; anl1 be etten tOe 

Q q q q , ~are 



668 Term. Mich. 8 Will. 3. R. B. 

~are tn Keiling 89. Grey's <!tafe, mbere a ~mttb atuett 
btSj app~enttce Witb a ')Dar of Jlton, ann it mas atJjutJgen 
~ur'b£t; fo~ though @atent~ ann ~a{fers babe a ~olUer 
of Qto~tettion, tbt~ ougbt to be \l.)itb (ucb fitting llnatU~ 
ments, \lJbicb ate p~opet fo~ Qto~trttion ; but if tbe!, co~.: 
tett witb a @llUo~ll, <l!lub, 0: otbet fucb 31nltrument, from 
whiCb Deatb mfgbt p~obabl!, enrne, tbfs mouln be ~Ut= 
net; anll a5 to Turner'S Qtafe tuba kUlell biG JFoot='l50P 
tuttlJ a Cll:log, tbir; {mu; rucb a ligbt tbin ~bing, that tuben 
it WllS p~onucel1, tt tua~ {l [[Ionllet to Cbft!, one, toot 
(ucb n ~irallUentUte couin en rue ftom fa tltgbt a (ltQuCe: 
'JBut a£i to tlJ£ other Point, if it be tuttbin tbe Statute of 
Stabbing, be tbougbt tbat it tuas not, anll be took it 
clearl~, that a Sneed was a Weapon drawn tuftbfn tbe 
~eal1ing of tbts Statute; anll be quetlfonell Byart'S ClCafe, 
Jones 340. anb took tbe ~eaning of tbe [[Io~tJg in tbe 
~tatute. fcil. that hath not then firft frricken the Party 
'which {ball fo {tab, or thruft, not to be unlJerffoolJ of 
the firft Stroke given, but of tbe ktlUl1lJ of anotber, 
before that the Party killed had lhuck omnino; fo~ tbe 
3lntellt of tbe @tatute tuSG to p~e\Jel1t (utJlJafn @)tab~ 
bing [uren bp tbe Scots] befole tbat a ~al1 ban an f1Dpe 
llo:tunitp fo~ bis Defence; but tubete be might llefentl 
ann make JRermallce bV ettiking, tbiS is not tuftbill 
tbe §5tatllte ; but no 31ullgment tuafj giben, becaufe tbat 
Jumce Rokeby llU1S not fattsfiell witb tbe JFinlling of tbe 
metllHf: Ideo adjornatur. 

'[he 
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'The King and Bernard. 

6. AN gjnbittment fOl not taking tbt eDatb at' a elton" 
{fable being bulp eletten bp tbe ~npol, giber

men, onn QI:o~po~ation of Southampton; an (lfrceptfon 
tuas taken, beeaufe it is not ilJetnn, bo{U tbep baD a 
@otuer to eleCt a ([onnable, no <lruffom o~ W'lefcrtptiolt 
befng alletlg£D; ann fo~ tbis <[aute tbe ]lnbflfment fl'cmen 
to be ill per Curiam; fed adjornatur. 

'The King and Owen. 

,. U P 0 N a ~otioll to llJetn ([aufe tub!' an Attach-
_ ment fiJaIl flOt go fOl not makfng a Return to 

an Alias Mandamus, it tuas e~cepten to tbe [([lrtt, be" 
(oufe tbe ([Inure vel caufam nobis fignificetis is omitteD, 
anb fo it is a prremptolP trtlrit, Witbout tbe !Ltbert!' of 
being bearD; anD fOl tbh1 <Ztaufe tbep woulD babe et~ 
cepteD to tbe [[ltit, but tbe Court mouln not allow tt, 
anD CatD, that tbe!, migbt make a tRctntn, anll tben rt
cept to tbe melt, fo~ tbep babe notbing befo~e tbem, 
ttu a Betutn; ann fo tbel' DfteHcD in tbe Cafe of St. 
John's College in Cambridge; anb tbougb no Pluries ban 
itfuel1 in tbiS Qtafe, pet per Curiam in £rttao~llinat!J 
([afe~, lDbete tbe~ ote Catiefiell of tbe 31rregulatitl' anll 
Difo~llet of tbe }Dlaee, tbep WOUlD requite a )Return ta 
an Alias; ann after tbe Court o~nercll tbem to take a 
Pluries lllttb tbe uruat <!I:laufe, anll bifcbargen tbe 1l\ule, 
ann galle ~ime to Plake tbe lReturn. 

'The 
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'The King and Green. 

8. SErjeant Pemberton mobetl fo~ a peremptory Manda .. 
mus after a [lettltct in C. B. fn an Attion on the 

Cafe fo~ a CalCe Return to a Mandamus to fnrOI a <!I:bne 
pel upon the Ad: for Liberty of Confcience; to which it 
lUng returnetl, tbat tbig lUag a conCectateti €bapel of 
QEare fo~ tbe necetratp [lCe of tbe J!ltbabftantg of Cucb n 
~attllJ ; but Holt Chief Jufrice fatb. tbat tbep coulD not 
take ~otice bere of a <1lettliff in C. B. ann tbe dletDilf 
ougbt to be aa be tbougbt bere in R. B. ano tberefo~e De 
bitJ not grant tbe ~otton+ 

Armftrong and Lifle. 

9· LI S L E being enlliffetl of SlWurtler, tung contJiffrb 
of ~antlaugbtet, anll p~apen hiS (lC1erlJP l1p it 

JTrienb, not being tn Qtourt bfmfd!; anb after at tbe 
(arne Affifes, an appeal was longeD bp tbe ')5~otber anD 
J!)dr of tbe W>attp fiatn, ann the <!l:ontltctton ann appeal 
hine temobetJ b!, Certiorari, anti tbe E3artl' bp Habeas 
Corpus; ann at tbe Beturn of tbe Certiorari it was 
mobeil b!, tbe appelfnllt~ tbat be migbt file a Letter of 
Slttolncp, in tubtcb <!taCe the Court woUI'D not make anl' 
mule, but foin tbat tbep migbt file it at tbefr J;lerll, pet 
{nfi"uatel) tbat tbe!, Couill not file a )Letter of atto~nep 
['Ip tbe Stat. of Hen. 7. tm after ~ppe{}ranC€; ann tbep 
aDmitteD deaefp tbat ill Mayhem, tbel' couln not make 
an ~ ttomep ; ann tbe Court faill, tbat If be filen a !Lets 
ter of attomel', anll tbe ILalU requlren an gppeorance tn 
~etrOl1, tbe !appeal mouln be llffcontinuelJ; ann Holt 
Chief Jufrice Caill, tbe ~ppellee ougbt, after tbe appeal te== 
turllcb upon tbe Certiorari, to fue a Scire facias agatnff 
tbe 9ppelfant ad profequendom, fo~ tfJe Qlppeffant bas 
not a IDa!, tn ([ourt; anti the <!tbief J!ulltce enfinen 
farther tbat t(Je Court ougbt not to refufe to allow ([fere 
llP to one <!tol1llf!:f of ~allt1aug{Jtet; but fn Regaro of 
fome JRefofutions econtra, tt ill fit to be arguell; ann 
he [aid tbat be ban arguen it botb [[(t1P~) but be uebcr: 

I wa~ 
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Inas fatiafietJ in btfJ 3lubgment tuitb tbe 1iiefolutiol1fj 
lUbich ban becn giben, that thep map refpite Qtlergp, 
fo~ b1' tbi~ ~eans tbcp put it in tbe ~owet of 3lungcfl 
to bang a ~an; ann at tf)e )Retutn Of tbe Qtonuictton 
tbe Qtounrel of tbe appellant took Clfrceptiolt to tbe ([Oll~ 
btttion, tbe tubtcb Holt Chief Jufrice tuouIn not alloW, 
ann fatn, tbat tbep are @'traltger~ to tbt~ )Reco~n, ann 
tbc1' baue not anp It!l~tbitp 0: autbo~ttp to take ~~cep:: 
ttonfJ. 

T he King and the 'Town of Chefterfeild. 

10. U PO N a lRetUtll of a Certiorari to remobe 
, i)~net£S fo~ tbe @>ettlement of one Clerk; tbe 
i)uellion wafJ, 3lf one being platen mitb a 1l3arbet ta 
be tnllructen to lIJabe ann make a ')Sob·mig fO~ a 'Q!::welbes 

mOhtb, ann to be founn in <l!lotb£s bp tbe ')Sarber, anb 
tbe ')Sarber to babe what be earnen; if tbi~ wouln gain 
bim a @)ettlement tuttbtn tbe Statute of Will. & Mar. 
aitn per Curiam tuttbout anp Difficultp it mtu gatn btm 
a eettlrntent; it wafj objeCl:ed, tbat be is not an Slp~ 
p~entice b1' 31nnentllt£, as; be ougbt bp tbe laft @>tatute, 
ann be fs not a @>erbant, but ratber bt~ ~allet is a 
eer1'ant to birn, fo~ be gabe bim 6 1. fo~ bbl 31nllruetfon;" 
non allocatur, but ruled tbat be ban gatnetl a eettl"C.: 
ment. 

Wanat 
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Worrall and Holder. 

j J. AT Guildhall: 31n an Sletfon fo~ mo~k nOItt', &c. 
. tbe telaintiff gnbe in (!fbitlence to ((Jorge tbe 

IDefenbant, a Gropp of a 13m b£libt:ten to tbe IDefentJant, 
ilntl copieb bp tbe eoroer of tbe IDefentJnnt, anO tJtbetfe 
<!Etception~ wete taken bp tbe iDefentJant to tbe 13i11, 
[cil. fitH to tbe muantitp of tbe [[(o~k nonr, oun tbe 
olbers \\'lere ~arkg agatnff niberfe nt>artel~, feil. O. ann 
N. tntcntJfng bp it tbat tbrCe Wlarcels lUcre wlougbt fo~ 
otbers, anti not fOl tbe IDefcnlumt, anti otbet ~tcepttolls 
tbere wert' to tbe ~~fce, ann be o~netel.l tbe @letbtll1t to 
illno~re upon tbe 13acklin£, tbe QJ;tception~ to tbe tnuan~ 
ttt!? anll J.I!l~fce, tlut to omit tbe ~atk~ O. ann N. anD 
it \lias ruled by Holt Chief J ufl:ice upon Qfbttumce; 
Firft, 'QC:bat tbiJ3 <!Cop!, of a 13m nelibetell wa~ (!fbillcnce, 
as a <!CoP!' of tbe 13t11, anb not a <!Cop!, of a <!Cop!" 
anb tbe 'ISm l1eUbetell is an ID~igfnal as tueU as tbe 15ook. 
Secondly, ~bat tbe Qcceptanceof a 13m beliberel1, tuitb. 
out IDbjection but to fame ~articulatS, ill an gnmitt8nce 
of tbe Befinue to be true. Thirdly, ~bnt tbe ®~beriltg 
a <!Cop!, of tbe 15iU fnlJo~feD Uf fopra, omitting tbe ~atkS 
o. anb N. nnll tbiS <!CoP!? bJftb tbe (lftcrptions being o~ner. 
Ell to be l1£1Uleteb to tbe W>laintiff, it is a tuafbing of tbe eft:: 
ception11 fignifieb bp tbofe ~atk11. Fourthly, {[bot it lUas 
objeHeb tbat tbiS ~binence is a <!Confeffion, ann tberefole it 
ougbt to be taken togetber; !'et per Holt Chief Jufiice 
tbep ate not ~att of ft Qtonfeffion [wbicb ought to be 
of tbe fame flrbfng] but a Qta\ltI o~ !!Objection os to tbe 
I>~ice o~ muantttp, &c. 

4 
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r The King and Sir Thomas Culpepper. 
, 

12. IN an Information agathff @)ir Thomas Culpepper, 
&c. fo~ a tRiot upon tbe laeteon of @>fr Francis 

Wytbens tn big Ohm Jl)oufe ; ann fo~ tbe Defenbants a lLet .. 
ter of §5)tc Francis, lllbo (Uas tbe ~~oeecuto~, lnas allmftteD 
to be tean; anti tben tbep p~ObtlCen a [[litnerS to f\tlear 
tbe <!tontentg of anotber lLettet, hlbicb luag benielJ, be 
ueber batlfnIJ feen §5)tr Francis lU~fte, but bepofeD tbat it 
Inas tbe fame t1>ann tnitb tbe letter p~otJucen; non al
locatur; fo~ per Holt Chief Jufiice~ tbougb in tbe 4rafe 
of a Deell loft o~ butllt, tbep \Doulll onmft a <!top!, o~ 
CZCountetpatt, o~ the ([ontents to be gluen in C!EuitJence, 
pet tbe!, neber permittelJ it, e~cept it be p~oUeti that there 
Inns.; Cucb a iDecn e~et;utel1; but bere tbe [[tttnefs callnot 
1Jlobe a lLettet tu~ttten, ro~ be ueber ban feen ~ft Francis 
l1J~tte, U1betefo~e it lUag tJifaIlotueb. 

3ln tbi~ Qtafe per Holt Chief J ufiice a iDefenbant in 
'l5atterp, o~ flCtefpafs.;, Riot, &c. fiJaU be atlmftten to 
gille (lfufncltce, ercept li!»locef£) be fllen illJailtll bim, o~ be 
appear ann pleaD, tbough not Wattp to tbe Jltfue; itt 
tnbtcb ~areg be fiJall not be fluom, if it appear UPOll tfJ~ 
f!Crial toat Curb QCbillence tnouln babe been gttJ£n olJainff 
IJim, tbat it tllOulll babe been a ~ueffton to tlJe Jlu!:!', if 
be be gutltp o~ not, if tbe ]Utp ban betn cbatnttttnftb 
bim. 

R r r r Term. 
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l Hallet and Birr. 

J. I N 'm:refpar~ COl taking bts ~eatl~, tbe Defenl1ant 
juftifit'S, tbat tbe f!JunbJelJ of D. ts an anttent 
Hundred, anll tbat tbe 16i(lJop of Sarum, &c. t~ 
fdrell of it, &c. anll ban an t1>unllle'b#<ltourt, ann 

tbat tbe BHhop ann bts ~~enecelfo~s babe upon <tom~ 
plaint to tbe @)tetnatll ufell to ~tant Replevins intbe 
«ZCOUtt o~ out of it, to lleIiber anD replebtn Qtattle, &c. 
ilntl 'tbat tbe 13illJop ban leafeD it to Carlton Whitlock, 
ilnD tbat one ban taken tlJ£ 13eall£l of J. S. ann tbat be 
ban lellien 0 nt>laint tn tbe faill <!tourt befo~e tbe @ltetuarn 
in placito Caption. Averiorum, ann tlJat tbe ete\t)Otll 
commantJf'b btm to rcplclltn tbe 15ea11111 &c. tbe 1$>laintrtf 
l'IemurretJ, becaufe it amountg to tbe general 31tfue. Firfr, 
'Ctbe <!Cattle are not toe <[ottle of tbe ~IaintttT, ann 
tbctefo~e a~ to bim be fa not guilt!'. Secondly, ~be @Iea 
is til in 0ubtlance, fOl a ~lcrcriptfon to boln J.13lca In 
1Replebin in tbis ~at1ller fa tIl ; fOl a Replebfn oUllbt to 
be bp tSlatnt o~ [[ltit, anti it cannot be bp [a!tft In fucb 
QCourt; anti if bp t9laint, it Dugbt to be tn <!rOUtt, 2 I 

E. 4. 66. I lnft. 145. Fitzh. proprietate probanda 123-

ant tboUlJf) ILO~tl9 of ~anOl~ map bolD @Jea de vetito 
namio~ ~et tbt~ ougbt to be ill ([ollrt, fo~ it fa BrroiuU tue 
mature of We <!tOUtt, tbut tbe @)telntlrll mbo tf1 tbe min{# 
{ferfal i'tncet, ilUtl no 31utllJe, llJoUID awarll a ~~ocera, lUben 
t{]e @)utto~~ ate 3lUtllJeg; anll tbt~ upon <!tomplaint out 
of ([ourt, tDI)ftl tye ([attle Rtt tbe @OO'OSi of a tbirtJ 

7 w~ 
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)perron; (Jut it lna~ fain tbat tbe ~Irn is !Joan, ann 
tbere i~ a !Joon Colour giben, reil. a Poffefilon; fo~ it ig 
fattl, that be ban taken anti fmpountletl tuem, but tbh.l t~ 
but an 31nclo(ure ; ann if it be a ~ounnfng, it ougbt t,o 
be fecundu m ufum & confuetudinem, 7 H. 6. 35. 14 H. 
4· 25, Fitzherb. Colour :2 3. 1tlbere tte £DefenDant pleans 
le~opertp in bimfeIf, tucre be ougbt to ISlue <Ztolour ta 
tue ~Iainttff; but wbere be noes; bp [[fap of (!ftcufe, be 
map piean tbe ~attet, anb lI3~opett!' o~ ItOf, iJ1 not rna,. 
tedal, :2 Vent. 29). Hob. 127. anti bere it being nOlle 
virtute brevis, tbe Defennant mflJbt jutlifp, fo~ being ali 
'IDfficer be i~ not obIigetl to tegartl tbe ~~opert!', Fitzh. 
Colour, 15. fo~ tue Jaature of a JRepletJ(n tJ1 to tepIe: 
bin tbe W5ooil~ Witbout JRegatb to tue 19Jopctt!', anD t~ 
btffercttt from an ~tecution, anti tbete iJ1 110 i1.ueftion 
but an ll)unnJen,~outt map grant a m.eplebin, F. N. B. 
73. b. 2 Inn. 140. An tient Demefne, -a goon W>lea tn 
lRepletJht ; ilnD tbe tlC'b it \rHl~ objeffetl, that no Il'telJ~('s 
nte founo, tbiJ1 fs not an Qfrceptiolt to tbe ~alttng of 
n 'Qrttle, but itt Q Writ of falre Judgment, ann tfJat a 
lReplelltn ollt of <ltotirt ir; noon, 9 Ed. 4. 48. Br. Reple
vin, 2S. :2 Inn. 139. (Jut it tna!) adjudged pro Quer. fOl 
tbe iDefentl£lnt balling fiJctun tOe W~opert!' in a €5>trattlJ£r, 
tOe ~Iea amount£; to tue General Iffue; nnn tbougb an 
!1>unn~en ([ouct ma~ bolD ~lea in lRepletJilt, tbt~ OUllut to 
be in QtOUtt, nntl not out of Q,t'ourt~ 

F .. rrr 2 'The 
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'The King and Bowerbank. 

2. AN Habeas Corpus llEfng b~OHgbt upon n Qtommit. 
ment bp tbe College of Phy'ficians ; tt lnaa ercept" 

£ll firft, becaufe it tun£) pro mala praxi, wbfcb I!) fncettain; 
Secondly, flrbe ~onclufion i~m, becaufe it was:; to r£'" 
main without 'l5aU, tilt be Was difcharged by the Preli
dent and College, ot others authorized, or by due Courfe 
of Law; fo~ if a QI:ommitment tuas:; fo~ a fine, it 
ougbt to be quoufqueJ be paitl tOe fine; if fO~ i1 QCon:r 
tempt~ titl be ban fubmttten btmfeIf; Thirdly J flrbe [)f" 
fence ts partloneb, fo~ tbotfg'b tbe Ilttllg bas granteD 
.fine~ to tOe QColPo~ation, be mfgbt bOllleber partlon tbe 
IDtfence; ann tbe J1ting in tbf~ QCafe baa pnrnonen aU 
tbat be can patbon ; anD if tbe <ltommitment lllO!) fo~ a 
~unillJment, it ougbt to babe been it bitlinff ([ommit" 
mellt,& ulterius quod committatur fOl four ~ontb~, 
anti tbe Cltommitment ougbt to tecite tbe jjungment : Qntl 
per Curiam be ltJa~ bircbargelJ. 

I Term. 
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Gi pps and W oollicor. 

i.!, N an gttton of (lCrefpafl1 ,fo~ JFillJfU-'J .in f~paraJi 
pifcaria, ac edam (lCrerpar~ fo~ JfltlJUlg In bIg 
free JfiflJerp; as to toe feparal. pifcaria, tOe IDe: 

, fenDant waa fotlnD Not guilty; 011 to tbe free 
tiClJer)? tOe 1utp fotlnD a fpectaf dterOHf; tbep founlJ~ 
toat the Place where i~ lI3arcel of tOe 9P)ano~ of D. ann 
tOat tbe lSlafnttff fl1 fetfen of tOf~ ~QI10~ in Jfee, anti 
make a (pettal Qt:oncfuuon, that they find for the Plaintiff, 
if he could have an affton of ~tefpafa fo~ tuking ftllJ 
out of biS free jfifiJetp wttbin bil1 own JUltlll; fo~ tbe Ob
jeClion wa~, to at n ®on cannot babe liberam pifcariam 
tn bia o\tln @loti ; fo~, it hl a Profit apprender in otbct 
I.anll£;, ann tbe '15ooka citell tlo not mattaut it, aa Reg. 
93' Fitzh. Bar ~O. 8 H. 6. 92. ann tbo' fon jfrmtktene= 
ment be n JFllea, pet tOtl1 tloe~ not p~obe it, fo~ it fa fa 
in tOe ([afe of (['ommon. Kell. 53. tbat fon Franktenement 
fl1 not a goon lSlea; I Cr. 49 2 • finn bete three not 
betng anp fucb 3lnteren, no Damngea map bz gWen, it 
being a fpettal 3lntereff, onn not tbe tnbole 3lnterell, 
I Cr. 362. Dyer 7. olro be 'Ooc~ not fap pifces fuos o~ ibi
dem, an'D tbcrffo~e it ilJ ill; but it 11la~ fafn bp Holt 
Chief Jumce tbat it ban been latelp a'OJutlgetJ, tout a 
feparate jfia)erp anll free jfiLl)crp are aU one fo~ tbi~ ~Ut" 
pofe, Pafch. 5 Will. & Mar. Smith anti Kemp upon a ~o~ 
ttOlt in arren of 3lutJJJment ; ann if be ban tbe Lan'll co" 
berell tnitb mater, \tlbp fiJoul'D be not {Hlue tbe .JFttlJerp: 
bl' tOe ®lant of it tOe ~on pntTe~, Davis 55· tlnn tbe 

Wlleatlin~ 
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}l!)lea'OilllJ {n tbi~ ([afe p~obes it. Fitzh. Bar ~o, 27. 116. 
anti tbere i~ a Difference between a jfifiJerp ann a free 
i[[{arren, 3 H. 4· 12. 4 H. 6. II. anll tbOUlJb tt tuaS abs: 
jeaen, tbat thf~ i~ a lLibert!' to fitlJ in tbe mater of anos: 
ther, ann not tn bis; ohm i[[tatet,ilnll fbet!, Sl@on wbo 
bas a latbet ba~ not a free jfiGJetp; attn if it be big own, 
be cannot p~efctibe to it no mo~e tban fo~ Qtom1l10n; anti 
in tbill Qtafe tbe 9lutp babe mnne a fpetial C!rontlufion, 
if he could have fuch Fifhery, tbep tintl fo~ tbe Jj!)lain~ 
tiff; but per Curiam, tbe ~IaintUf map babe fucb it 
JritlJerp; fo~ tboulJb biberre map babe lLib£rtp to titlJ tbere 
benne lJintfelf, tbf1t is Libera pifcaria in bis ~ilnol. 
gntl Holt Chief Jufiice faftJ, tbat be was not fatfsfietJ, 
but tbat wbere tbe flDwner of tbe @Joil ban a Right ta 
ti1lJ witb otbers, that be migbt babe an 9ffion of ~rer= 
pars, fo~ tbere is; rucb a Writ in the Regifter s anti it tloes 
not lie fo~ one lUbo bas but a JLibertp to tilb; anti thou gO 
be migbt habe c1aufum fregit, & in aqua fua pifcatus, pet 
be tbongbt tbat Trefpafs lap; anll if it be not PlObe'tl e
!contra~ it llJaU be fntenbell bi~ fepatate JrtllJerp of ([om: 
mon Right '; but a~ to the Objection of pifces fuos 0i 
ibidem, tbe Court fctmetJ to tbtnk it watl ill. Curia ad
'Vifare vult. 

t Term. 
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,{ Bacon and bubarry. f~: 

t. I N an actton of Debt upon a ')5on11 fo~ tbe 1gerfo~m. 
ance of an gtuaro, tbe <!l:ontJition tuag, tbat ltlbete 
tbere were fel1eral Differences betmeen tbe Wllafn. 

. tiff anD Defenbant, a~ atto~nep fo~ De Ruyter; 
anb that tbCp baue fubmfttcl) tbentfelbes, &e. fi tbe iDe:: 
fennant ex parte De Ruyter tlJall tlanD to tbe awarD of 
A. ann B. tbe grbittatol~, the ')5onn to be uotn; upon 
Null tiel Arbitrement pleanet'J, tbe W>lafntitf upltes, anb 
lbetn9 tbe awatn tuI)lCb tuas, Dubarry llJall pap 345 1. 
6 s. 10 d. to tbe W>latntUf, anb tbat Bacon ann Du 
Barry ex parte of De Ruyter {ball feal a Releafe to the 
Ufe of each other of all Actions, Suits., Bee. touching 
the Account aforefaid; tbe 1.61eacb affign£'o tuns tbat 
tbe 345 J. &c. tua~ not pain; ann UpOIl a Demur
rer, tbere wete Uno ~ueffions; Firfr, 31f anp QWOtl1 
couln be mane aC(o~lJfn!J to tbis ~ubmiffion; anll ad
judged tf)t1t tbete migbt; fo~ Ou Barry ban put bimfelf itt 
191ace of De Ruyter, ann tbetefo~e an Q\llatn mfgbt be 
mane. Secondly, 31f tbisl atnatn i~ gooo; anll adjudged, 
tfJut it \tJa~ not; fo~ the aWatD f~ not mutual, ano noc 

thing is to be mane to De Ruyter, fo~ tbe JReleafe is to 
the Ufe of each other, ann not fa mucb a~ to be nelil1ercn 
ttl De Ruyter, 1.tlbere ft ought to be mane to De Ruyter; 
ntH1 tf it {Jan been maoe to De Ruyter, it milJbt babe been 
llrIil1ereD to Du Barry to tbe dIre of De Ruyter; ann tbe 
([ouct cannot bete make a Qton{truffio'l tbilt it tna~ 'Ol'It~ 
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berell to Du Barry to tOe [lfe of De Ruyter, tbe Qlnatll 
bdlllJ ad ufum iuum, feil. of Du Barry; (mt it lnaS 
faiD, tbat it woulD babe been a goot1 Qtuatll, if no JReleafe 
ball been gibe" omnino; but per Curiam, tOiS migbt be it 
muelHon, . tOe Qwarll being to be mane de prremiffis, 
2 Roll I. -but fuppore tOat it tuas not de prcrmiffis, pet 
if tOe!' lIO not rell tbere, but awartl a a!btng tnbtcb ts 
boib, tbe wOttb tbe!, tntenll to be ~att of tbe QlUatlJ., ann 
tn @)att~faHiolt, tbi~' make~ tbe ablatll bOill. Roll's Ar
bitrement 254. Stile -44. ')Sut if -ft ball been failJ, tbat 
tOe 145 J. &e. tl)all be tn Satisfadion of aU, it ball been goolY, 
o~ tbat tOe!' babe e.ramineb tbe Qccount~ ; anll tots Inns 
all that waS due, Ol tOat tbtSJ was for all due, Ol for the 
Account; RolJ, Arbitrement., 255~ anll tbougb tbel' babe 
aberrell, tOat it was for all due; pet if tbe QlnarlJ it felf 
noefl not jul1ifl' tOe Qberment, tt is not fumetent. 3ft 
lUag anjulJIJeti fO! toe iDefenllant. 

Term. 
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I- Turberwill and Stamp .. 

I 'I N an gctton upon tbe <!Cafe, upon tb~ general Cullom 
of t~e Beolm~ anb afro a fpedal Action fO~ negligent= 
Ip keeping bfs .flee, in tubtcb,' tbe Jl!llafnttff counts, 
tbat be was potretreb of a <!tlore of l1>eatb, anti tbe 

[)efennant of onotb£t contigue adjacent. aUti tbat be bab 
kihblen a gite tn tbi~ ~Iore, tbe wbfcb be tam improvide 
& negligenter fervavi t, tbat it burnt biJl <lClofe; aull nftet 
it dletbict It tunS moben tn att£{f of 3itt'ogment, tbat it 
tJoC£il1ot appear in tbil1 Qta£e to be none bp tbe ([ommahn 
of tbe ~a(fet; anl) tben it being out of bts lPoure, be 
ftt not tcfponfible; 2 H. 4· 24, fo~ if tbe @>e~\)ant tloes 
it ~iUJout the QJ:ommann of tbe ~a{ter, it i~ not tbe 
IDegUgellce of tbe gWafi£t; but it tna~ anftu£re'O, that tt 
bl'fng «fut iI [lrr'Oict, be it bp JFl£gUgence o~ bp ~i~fo~. 
tune, it 15 all one ; fo~ now tbep ate upon tbe lReco~b, 
nn'O it mop be his fite in a jfieItI, oa \nell a~ tn U Jl>0ufe; 
ann it lUa" ~att£t of Qfutl1ellcc, if it be bts .fire o~ not: 
3lt \tlOa a'OJungctl pro Quer'. 

S f f f Wood-
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Woodyeer and Grelham. 

2. IN a Writ of Error upon a 3!ul1gment in C. B. in a 
Scire facias; tbe !tafe tuas, a leme ~ole tecobereb 

in C. B. nnn took l1JuabantJ, anti aftet tbcp joinen tn a 
Scire facias to ba\l£ <lE~e,,(UtiQJ1, ilu~:flab llpbgment in tbe 
Scire facias; tbe mife ,bieb, anti -tbe lJ)uSbanti fueb ~~e
(utton, tuftbout taking out )!.,etters of Qnmtntaratton ; 
anll it tuas objeCted, tbat be ougbt not to balJ_e QE.tecu~ 
tian tn IJfS olUn 1Rigbt, but as ~nminitltato~ to tbe mife; 
tbe meafon tbat tbe lPuabann llJall babe <lE.tecutfon of it 
3lutJgment upon tl ')5onll maOe to bfrs a!ife dum fola ig, 
becaufe bp tbe 3lutJJJm~nt tranfit in rem jugicatam ; flut in 
tbfs ~are tlJere,~ U9 ,alteration bp tbe J'fUbgment in tbe 
Scire facias, fO~ it is but an Qtoarb of (!f~ecutton, attn 
botb arc ,but 0lle 3l~blJm,ent; a S~ire fa,cias OtD not Ite at 
(ltommon JLtJW, 2 In(t. 469' ann it if) but a ~etbotl ta 
btlbe~~e_tution, ftc l1Jb(cb betetofo~e be cOU.lb not babe 
3f~ef t'be i@e~-r,' but· lraJj Wt to biB Original upon tb~ 
1utJlJml'tlt ; ~nn tber£fcn~ a Scire facias bas f~pplien tOtS 
iDefcif, anlJ i~ but a €ontfn;uance .of tbe JRigbt, ann troeg 
nnt aUet tbe Debt, o~ gfb,e a better JRigbt, but onlp en
titl-es ~tm to -babe ClttUUtiOIl lipan tbe fOlmer mig~t, af:: 
tfr {be ~ear inCt~rteb, \J.:.bere be coulb not babe it befo~e 
t&~ "@>tatut€. 31f tbe jf£ll1e ban bietr mftbtn t!Je !.gear, 
b-er aomtltttlrilto~ aJaU babe C!E,tccutfolt, ann not tbe {pUGs 
bann; an'" it not ~etnlJ flieD nuring tb£ (lCobfrture, it 
ran nat be fuett after bet Deatb, ann tbe ]unlJment te
rna,fllS of f~cb Jfo~ce ot fupra,ann no fl£W JRfgbt at" 
nUffJ ; if tbe 1l;\ecoberp upon tbe [)ebt bab been nunng 
tlue (![ nbettuu, it lUouln -babe furbibetl, but now ft tufll 
not, I Inn. 3C;" anb nott)inlJ l.nbttb a jf'eme bas en au
fer droit is giben to tbe 15aton ;illlb tbe Scire facias ts 
Onlp to leb!, tbe ~onep reco\1eretl upon tbe ]1ungment,tlntl 
to remobe tbe 3lmpcbtment incurretl bp tbe ~ear anD Val' 
being elapfeb: 3Jt tuall a nf wered, tbat a Scire facias ta 
an attion .. anb is in tbe mature of nn Original; anti If 
tbel' ban rccobcren in an Original, tbere couln be no QUue: 
fitoll ,in tbe (ltafe ; an'D bp t.be 3lubgment in tbe Scire fa
cias tn tbiS <!tare, tbe iDtbt be(f~, anD of fuch Opinion 
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Was the Court; nnb Holt Chief Jllfrice fnU, tbere tuag 
ito Difference in JRenfan betWeen tbia <!tate, anll tbe ~ate 
of o· Brian 1111'D Ram, Mich. ~ Jac. rot. 192. tulJ{cb UHl!1 
a Scire facias againtI15nron ann jfeme upon a 9lubgmettt 
a«aiuff tbe jf'eme tn Debt bue dum fola ; anb after ltltJB'~ 
ment agaittff '15aron ann Jfeme., tbe jfeme bien, ann the 
fptulban'O tuna cbargel1 in a Sci.. fa. b~otl!Jbt all'ainff lJim ; nnn 
Holt Chief JufHce raib, the 3ltl'ogmcnt in tbe Scire facias 
attacbell ajoiltt lnteretl tn ')Baron anll fr'eme ; ann ,if tbe 
f!)lts;banl.1 bfeb, tt ttloultJ fur1Jiue to tbe [[ltfe, ahn ecoM
tra; ann tboUgb tbe 3lu'OlJment tn tbe Scire facias noes not 
altet tbe flatUtf, pet it cbalillc~ tbe w>~opett!' of . tue 
iDebt; anll Debt mal' be b!ougbt Upon an g warn ot 
flf.tecutiolt. 

'The King and the Lord Mqhun. 

3 .. T· H E Lord Mobun babtng been batteb bp Holt Chief' 
JuR:iee appearel upon t{}e latI iDa!' of tIJe ~trm ; 

anb be beinll in QtOUtt, it tua~ p~a1?el.l, tbat be tlann com,; 
mittet1, tbete being an 3lnt1ittmcnt of ~Utl1et fountJ a~ 
gainft bim ill' tbe ~~anlJ ]urp; tbi~ tuaa oppofel1 bp bf~ 
«Counfel, becaufe be betnl baileD b,~tDe Chief J ufrice, 
aUb be babing aU tbe 3lnfo~matillll~ befo~e btm., ann tbe 
Came [[Htnetres beit1~ ftuo~l1 upon tbe 31nl1tctment., 0' 
upon tbt 3lnquifition befot~ tbe f.[t1~Oltet, tlJere woulD be 
tbe fame .caron fo~ bim to tlaN'O upon tbe fitft 13ail, a~ 
tbert tua~ at fita to aDmit bim to 15ail ; but it mag an
fwered, tbat tbete tuoultl be a Difference betmeen all 3ltt.r 
qutfitiOtt foutt1.1 befole a flto~oner, tubere tbe Depofitions 
are ill mtitfng, anb eram(nabte, anD alt 31ntlHfmcnt of 
SJurtJtt Counn befo~e a ~I'lnb 1utp, mbcre tbe (!f\)iilence 
is Cecret, anb tbe~ atetwolu not to bt{cobet it; nub tbcrt 
map be mo~e (fbibence glbelt to II ®~an1J JitUP, t1Jftn lUag 
giben to tfJe ,€o~otter, at\~ ttl0~t QCl9itlettce map tie afro 
giben upon tbe~tfal, tb<1l1 tuag gillett to tfJe ~~at1l1 31ti~ 
tp, ro~ tbe @art! ma~ cot1c~nl lSact of {Ji~ (f-ittllenct to 
,~ebent ~~atticefj; anD tbe Court fteruetJ to tltCtine ftrault" 
ip to commtt {J(m up-on 1ilbat (Jab been faiD , but tuben it 
tuafj abUe)), tfJat tf}Ctt blou!lJbe a ~emon {If 113atIiam£ut 

S f f f 2mtt1JifJ 
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lllitbfn t~o o~ tb~ee .Daps, they committed him; ann it 
lDa~ faib, tbat if tbe Lords in Parliament pIeafeD, tbep 
migbt remobe tbe3lntdctment bp Certiorari, ann anmit, 
bim to ~ail tber~+ 

The Kino- and Harris. o 

4 •. H A R R I S bab been conbicten of ~erjurp, ann our· 
lawen fOl it afterwatns; anb tbe Court \nail 

mobetl to gibe 3/Ubgment againll btm; but tb~ .Court 
faid, tbat tbt~ couln not be none,· f.tcept tbe~att!,be 
Plcfent, anb tbe!' nemannen if anl' ~lecebent cOtiliJ be p~o· 
nuceb of rueb an ~ntrl'; fOl ff tbep gabe 3/ubgment, tbat 
be llJoulb be put in lOe DiUo~!" ft wouln be nemanbeb 
when, anb tbe Qnftuer ougbt ta be., when they can catch 
him; anb Procefs to blfnlJ bim fnto (ltourt to {fann upon 
tbe nt'fllOlP ueber Inas gtunten; ann it is uot like to a 
Capias pro Fine, fOl tbt!$ is to b~nB' fJfm into «OUtt to 
pap tbe ~ouep; but be cannot ftann upon tbt PflfOl!' in 
Court. 

Brown and Borlace. 

5' THE Defentlant tuag arreffel1 tn tbe Inner Temple 
. Walks bp tbe ®mCCt!$ of the Sheriffs of Lon~ 
don, anll a Rercous waG malle bl' Osbourn, Williams, 
&c. upon wbfcb an ~ffion Inas b~oulJbt, anb· a SJotion 
mane at tbe Side-Bar fo~ ,an ac etiam fo~ 400 I. , to bolD tbt 
iDefentmnts to fpecial13ail ; tbe lubich bemg o~llerell Nifi 
caufa, tbe Court tuas mO,beb to bifcbarge tbiS !Rule, bf~ 
eaufe tbe Temple is a lalace p~ibilfgetl from grreft~, it 
balling tbe fame ~~ibtlelJe wbtcb lJeretofol£ belongen to 
tbe Knights Templers, tnbtcb tna~ tbe moll nllble SlDltJrr, 
anb ball tbe moll ample ~lfbnegeS of anp ()lller in Eu
rope; anb tbouglJ SanCluaries were taken aIDa!, bp get of 
);)atUament, tbia was a11 to jfelonies ann 'fttfofons, nnn 
not a~, to inferfo~ ~atterSJ ; anb tbere \t)ere maltl' Sanll:ua
rie~ anll W>.lan~ e,tempt, anti or. tbtlJ mature i~ tOe rem-
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ple; a11b it ttrajtnftfdttrb fill tbe @ltU~P ot tbe fLath, tlUf! 
tlJe $runrnttJ i1itb ~ofrtlll1~ . OUiJut tli be qutet in the 
W>lt;i(ecut(ng' of d1~ftt @)t~'btrd ant) . JltU~I()~Uirhr!3i tDtt(1UUt 
brUlLT (Ubjelf tL1 gtt~ftt1, (1l~~tctittoru;,unn~t ¢ot~ur: ttt 
lllbtcb '16af1[tf~ ann otbet ~mtetS mfcrUt eutee U1~tr <ltbdtff~. 
ber~, ann fcife muttttng~ ann (!fbiDrnCr!l lDftb\tlbfcb tOrp 
are il1ttuftrll, anll itlCpect the ~ftIc5 of tbeit Cll:Hent~~ 
ann bifcol1ec Ol tmbe~tl tbeit Cll:battcrg ; fOl if fll)fficet~ 
might onel!, tbcp mfJJIJt al[o' c~ecute Fi .. fa. Ol otber 
<!E~ecution~, tbe Wl)lCb \1louln be of periUouG ([onfequence ; 
afro tt lUag infiaeD, tbat it appeareD in Dugdale's Origines' 
Juridiciales, anD Stow's Survey, tbat tbe Temples ate not 
witbin tbe City of London, anD tbere are JRulcfJ anD £iDl" 
lletfJ mabe bp tbe Chancellor ann all tbe Judges fo~ tbett 
~obernment ann JRegulatiolt; non allocatur ; fo~ per Holt 
Chief Jufiice, tbougb tbe Temples ate extraparochiaJ, 
ann Dut ot tbe. City of LOl1don,antJ tJJe.Fran<:.bi(~.-Df 
the City, ~t tbep ate not out of tbe CoUnty of Lon· 
don ; fo~ tbere t~ not anp @lace in England out of Come 
<!Countp, tbougb it be extraparochial ; antJ be Catn, tbat 
tf tbep ate c~empt out of tbe <!Countp, \Dbo bafJ tbe an; 
mtntaration of 311111tce witbin tbe Temples? fo~ no QE~" 
emption of o~'llinarp 3luffice map be plea'lletJ, but tbe W»ar" 
tp oUB'bt to llJew a 3luttfoictton witlJtn tbe ~lace e.rempteb, 
tn wbat ~ann£t 31utlice map be none ; fo~ tbe Iltfng can" 
not grant an <!C~£mption, witIJout fncb a Jl!)~ol1iUon, fo~ 
a total (!E~emptton from ~ufft(e cannot be ; anti lUitbout 
ID-ucfffoll tbe Temples are tnitbin tbe County of London; 
ilUn be citen Audley'g ([are, wbcre a g@an lUaa inlltffeb, 
tdeil; anb cllntJemnell fo~ b~eakin!J a <!Cbamber tn tbe Tem
f}le ;iuRl tbe <!tafe of Longford's Q!:lerk, W~t1 wag bangen, 
fOl fnttinlJ anll b~eakfi1g I)fa ~alfet'a <[bamber, nnn at" 
tempting to rob bim; anti tbeCe 1getfonfj wete illllfcte'tl, 
trien, ann conbictc'll at tbe Old Bailey, tbe tubfcb rouln 
not be, if tbe Temples nre not witl)tn ,the County of 
London; ann ag to tbe €~ecuting of Fi. fa. o~ Rttelling 
tbe Students of rhe Temple, be fain tlJat tlJcre tlJaU be a 
tlue JRegilttl paitl to tbe Inns of Court, anti tue Members 
of tbem; but tbat tbere @~ibtleB'e~ are not to be cttfntJc 
en to Wet(ong \Dbo come tbete bp jfrautl, anti llJeltct tlJ£tlt= 
felbea tbere \Dith an 3lntent anD l~tlrpofe to cbeat tlJ£it 
qttellttol~; anti tbat tbtfj Defendant Borlace tante from 

Gray's 
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Gray's Inn tuftb tbfS ~urpore, anll came tbeir irregular
Ip, tuftf)out anp Certificate from the Treafurer, as;;. tbere 
OUt\bt to be; anb fo tbep tuere tulen to finb (pectal ')Batt; 
ann .tbe fame 'ltafe 'being aftet moben in C. B., tbett tbe!, 
lJell1 tbem to 'lI3t1tl ~ut fO~ 2.001. ' 

4 THE 
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Contained in this 

B o 
abatement. See 1&IeatJing. 

I N Trover,that the Plaintiff had 
only a Common Right with 
the Defendant, is a good 

Plea in Abatement. Page 12 

Countefs'IJow{l(J'ermu{t be named 
Doti§a in thg Writ. or it fhall 
abate. 15 

o K. 

Jointenancy may be pleaded in 
Abatement in an ACtion on 
the Cafe. 'Page 280 

In Aaion on the Cafe for'- Goods 
fold, the Defendant pleads in 
Bar, that he was Executor, 
where the Plaintiff had charged 
him as Adminifirator; upon a 
Demurrer adjudged for the 

A Plain .. 
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Plaintiff, for it was but in A
batement; but it is otherwife 
of Letters Ad col!ige1Jd. bona 
de/U12'ili. Page 365 

In an Appeal the Venue being laid 
in the Pariill of St. Giles's, and 
the Pariih b~ing alledged gene
rally, it fh:111 be intcnded to be 
a Vill and the fame with the 

. '-Vill; but if it contains more 
Vilis than one, this ought to be 
ple:ldcd in Abatement, and the 
Plea fhall avail, if it be true. 

5)'4 
Demurrer to a Plea in Abate

ment, where the Defendant 
. faid~ that file ,vas baptized by 
the Name bf M[w-v, and not 
of 'Patience, becaufc ihe docs 
not fcly that ihe was fo called 
at the Time of the Bill fued; 
and adjudged that ./he ought 
to give the Plai1Jtijf a better 
lFl'it. 620 

gerion, and guion upon ti)e 
€aff. 

A. hath two Acres of Land, to 
which an ancient Water run
neth) which he prefcribes to 
ha ve pro ttfu & c07/ZJJJodo ge
nerally; fixty Years before he 
had a Mill upon his Land, and 
he builds a new Mill fix Yards 
lower than where the anticnt 
Mill flood: JJ. hath an antient 
Darn upon the fame Stream, 
which he pulls dO\vn, whereby 
great Part of the Stream run 
ning to the l\1ill of A. is di
verted; it feems that A. may 
maintain an Attion upon this 
Cafc. 65, ]75 

2 

vVhere an Action is brought for 
diverting a Stream from a Mill, 
and the Plaintiff prefcribes to 
a Water-courfe, there he mua 
:thew that the Mill was an an
antient Mill; but where the 
Stream is his own) and he 
claims as flowing over his own 
Land, there he may maintain 
an Atl:ion, without fhewing 
that it was from an antient 
Mill. Pa(7e 65 

Action on the Cafe lies againfi a 
Petfoh for pretending himfelf 
to be fingle, when in Truth it 
was otherwife; and thereby 
prevailing upon a Woman to 
marty him. II9 

Action on the Care lies againfi a 
Parfon for pronouncing Sen
tence of Excommunication a
gainfi a Perfon not excommu
nicated. I 24 

Atl:ion on the Cafe lies for cau
fing a Man to be alTcfied for 
a Caufe in an infcrior Court, 
which arofe without the Ju
risdietion of that Court; but 
no Atl:ion will lie againfi the 
Officer, it being for a Ca ufe 
the Court had J urisditl:ion of. 

13 1 

Aftio1z fur Cafe, for that where
as the Defendant's Cattle were 
impounded by A. J). that th~ 
Defendant promifed the Plain
tiff, that if he would deliver 
thenl out of the Ponnd, that 
he would fave him harmlefs 
from A. J). and then fets forth 
that A. J). had brought a 
Parco /raffo againfi him, &c. 
after Verdict the Judgment 
was arrefted, becaufe the Plain-

tiff 



Contained in 

tiff did not aver that he did 
deliver the Cattle, which was 
the Point traverfable. Page 141 

In A6tion iilr Cafe, for difiurbing 
of his Common, Judgment by 
D:::fault, and a Writ of Error 
brought, and Error affigned, 
for that the Plaintiff had not 
laid any Title either by Grant 
or Prefcription ; ruled that in 
an A6tion of Trefpafs on the 
Cafe, the Plaintiff need not 
fhew a Title; and it d"cs not 
appear by the Declaration, 
that it is the Defendant's Land. 

214 

An Attorney in an ACliolt luI' 
cafe may declare for fo much 
due pro opere, and give his 
Solliciting, &c. in Evidence. 

218 

Action fur Cafe, that in Confl
deration the Plaintiff would 
permit the Defendant to occu
py the Plaintift"s Land for one 
Year, that he would give him 
as much as it was worth j up
on a Motion in Arreft of J udg
nlent, adju~ged that fuch Ac
tion well lay. 23 8, 242 

Plaintiff declared that .frlay I. 

&c. he was po{fdfcd of an 
Houfe, from which a Courfe of 
Water per & trrt7ZJ the Gar
den of the Defendant currere 
debt/it 6' debet; Exc·~ption be
caufe not faid that the \Vater 
cver ran from the Houfe, or 
that he W<1S poildfed of it; 
but rtlled to bc well enough, 
this being a poffeffory Action. 

316 

Afliolt /11r Cafe quod qZJ:'d{!1~2 
f!//X1!J arJ,zl£ C1!rr~-rc COlljue fl}zt 

this Book. 

6'" debt/it ,tlfque 1m:lzdalf2 {Mt

telll, &c. and that the f"jd 
\Vell u[ed to overflow, by Rca
fon of the Running of the 
\\i ater into it; and that the 
Water which fo ovcrflo'vvcd 
from the faid Well 7![que the 
Houfe of the Plaintiff ufed to 
run; and alledged it in the 
Count to be an antient Houfe, 
and to be in his Poffcffion ; and 
then {hews that the Defendant 
had diverted the Watcr by 
digging of a Ciftern, fo that 
the Water which ufed to run 
into the \VeIl, did not run into 
it, & ratione i1Zde the faid 
Well for fuch Time did not 
overflow; Not guilty, and a 
Verdi6t for the Plaintiff moved 
in Arrefi of Judgment., be
eaufe no terminus a quo of the 
Stream; neithcr is it alledged 
that it ufed to run, &c. but 
adjudged for thc Plaintiff, for 
all thefe Things {hall be in
tended to be proved upon E
vidence; and fo a,ided by the 
VerdiCt. Page 389 

In an ACtion on the Cafe upon 
mutual Agreements, the Evi
dence was a Note, bought by 
A. R. 0/ H. Olle hUlzdred Pieces 
oj Mu/li1z, at 40S. per 'Piece, 
to be fetched away b)' telz PicceJ' 
at a Time, mzd to be paid lor' 
as takelZ Clwqy.i f'Zlled that by 
Scaling and Marking the Pieces) 
the Property is a1 tered, and 
that they remain only a Secu
rity for the Money; and that 
if they are not taken away in a 
reafonable Tl1llC, the Party 
may have an -ACtion for his 

1\lo~ 
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1'1oney, but may not fdl the 
G001S; and thou2.b there be 
no HCtmtl Promifc' to ddivcr 
thefe Good:,~ yet they being 
to be p::id for \\.:hcn t~lk::n a
away, this impli:,:'s a Promife 
to dclivrr them. Page 647 

To fly of a Perfon \vho has an 
Office of pub lick Trul1: un
der the Government, He iJ" 
n 'P{!pi(l;, is aCtionable. 68, 88 

UIllefs there be a Collo(j1lizllll pre
cedent to apply fcar..d~llous 
\\' ords to the StMion or Pro·, I 
LiIioll of the Pl'rfon of \,>,'hom I 
they were fpoken ; the ACtion I 

will not lie. 68, 69 /1 

A Prohibition \vas denied upon 
Suit in the EccldlaHical Court 
for thefe \\' ords fpoken of a 
1vlidwifc; I v.:ili 110t Vt1lture 

111~V [elf 'tvith her, /he iJ [t 

It'hoJ"c, mId wilt kill me, a?ld 
blllY me i1t the Garden, aJ 
jhe diel her Baflard. 86 

I brt-:'e beard that a },f(!id Q/ 
Sir J. K. 's 'Zvhelt he 'lIHlJ lr!fl 
jid?, leaked thrOl~[T} the Kf)'-
1.1ole, and Jaw {! 'Prieft {idl//ini
{leI' to him the ElIcharzH, and (x-

'tre1lle UlzuiolZ; {/djll(~f,ed to be 
.' aCtiOmlble upon a Writ of Er-

ror brought. ,98, I 12 

To fly a J\lan is a 'P'opifh (Prirft 
is actionable. I 13 

To fly a l\1,:li1 is CXC01ll1It1J1ti-

cated, is not nCtionable. 124 

Thall art {f, Clipper, mzd t7.1)1 
Neck /ha/l pay' for it ; {!djll(~g
t:d aCti()nable. ' J 83 

\Vords arc to be taken in their J 

2 

tutural Senfe, and according 
to the Apprehenfion of the 
By-fianders. Page 183 

TOll are a Rogue, O1td broke ope11 
ft JJOll[e at Oxford, {f,lzd your 
Grcwd/ather was forced to 
bring over 301. to 71zake up the 
Breach; adjudged to be ac
tionable, for a Man who heard 
them could not intend other 
than that he meant a felonious 
Breaking of the Houfe. 364 

The Rule of taking Words ilt 
lltitiori [elzfu, is to be under
flood where the Words in their 
natural Import are doubtful, 
and equally to be underfiood 
in the one Senfc, as well as 
the othe~ 364 

Libel in the Spiritual Court for 
tbefe Vvords ; Tau are a Rogue 
and a RajCal, a12d the Son of 
a peljured affidavit l1itch; a 
Prohibition was denied. 390 

~iHninitlratton. 

The Tdlator indebted to A. and 
B. was indebted by Bond to 
the Tefiator; the Executor 
'lffigns the Bond in SatisfaCtion 
of the Debt owing to A. the 
Adminifirator de bOllis 1t011 
fhall never recover upon this 
Bond. 143 

The Prerogative Court having 
once executed their Authority, 
in granting of an Adminifira~ 
tion, c,11111ot nftenvards alter 
it. 156 

AJmil~iarator dtlrmtte 1l2i1201'itate 
is Oil Iv in the Nature of a Cu
r~ltor. 156 

The 
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The Ordinary without Caufe 
could not repeal an Admini
firation before the Statute of 
Hen. 8. Page 156 

R. AdminifiratQr toT. affigns 
his Letters of Admininration, 
and then dies Intefi:ate; held 
upon a Plea and Demurrer in 
Chal2cery, that the Interefi: 
paffed by the Affignment of 
the Letters of Adminifi:ration, 
and ihall not go to the Admi
nifi:rator de bonis 12012 of T. 

2 32 

Where there is a Term cohtinu-
ing after the Death of the In
tenate, the Adminifi:rator 1hall 
be allowed for the Rent. 650 

ACtion againfi: an Adminifi:rator 
upon a Note, who pleaded 
plet2e Ad1lZitzijtravit; and it 
was objeCted that this Note 
was affigned to J. S. ruled 
that by the Plea, the Right of 
the ACtion is admitted, and 
the Property of the Note in 
another) may not now be ob
jeCted; otherwife if he had 
pleaded Non aj]it7npjit. 650 

a~mitaltl'. 

Sale of a Ship under the Sen
tence of a Foreign Court of 
Admiralty, good to change the 
Property. 59 

Sentences in Courts of Admiral
ty ought to bind generally ac
cording to J11S GentiUln. 5'9 

A Perfon may be taken in any 
County in EI~~lm2d by Exe
cution out of the Admiralty, 
upon a Sentence. 93 

The King may arrefl:, or lay an 
Embclrgo upon Ships; tlnd this 
done by the COul t of Admi.:. 
ralty. Page 93 

The Admiralty may arrdl: Ships 
riding in the River for mari
time Ca ufes. Ibid. 

Where there are four joint Owners 
of a Ship, and three will na
vigate, and the Fourth will 
not; upon giving Security in 
the Admiralty to anfwer for 
the Ship, the Three fuall be 
difcharged againfi: the Fourth. 

23° 
Unlefs a Part-mvner of a Ship 

expreJly prohibit navigating the 
Ship, if the Ship be lofl:, he 
ihall not be anfwered his Part; 
and it it return. he {hall have 
an Account of its Earnings. 

Ibid. 
Where Part-owners of a Ship will 

imploy the Ship, and Part will 
not) the Advantage of the 
Voyage belongs to thenl only 
who imploy the Ship. 279 

The Plaintiff amongfi: others had 
freighted a Ship for Maderas, 
and from thence to a Place 
within the Patent to the Eafi
Ilzdia Company, upon the 
Complaint of the Defendants 
to the King, a Profccution is 
ordered in the Admiralty
Court; at the Defendant's In
fiance an Embargo is laid on 
the Ship, and the Plaintiff de
t~ined till he gave Security not 
to go to any Place within the 
Patent of the Ealt-India Com
pany; in an Action upon the 
Statute of R. 2. for a Profe~ 

B cution 
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been only upon a parol Agree
ment, or if at the Time of the 
Settlement, the Lands had 
been of full Value, and after 
by Accident had gone lefs, 
there had been no Relief. 

Page 158 
If a Man he able to read, ~nd 

a Leafe be drawn contrary to 
his Agreement, 'tis within the 
Statute of Frattds, &c. and he 
fhall not be relieved, other
wife if he had been unlettered. 

159 
Moved in Arrefiof Judgment in 

an Attion brought upon this 
Promife; V you will procure 
150001. to be paid into the 
Exchequer, tlp01t the Aid qf 
12 d. i11 the Pound, in tID' 

Name, or i1t tbe Name Q{ fuch 
Perfon (Ji I !hajj direEl, 1 will 
give YOZt 6001. &c. and infift
ed that this was Brocage, and 
a Promifc againfi Law; but 
the Court declared, that no
thing appears in the Declara
tion againfi Law, for the Bor
rower docs not ~'1.y Brocage, 
nor the Lender recei ve it; but 
the Confideration is wholly be
tween Perfons not intercficd 
in the Money. 322 

Where a Statute infliCts a Penalty 
for doing an ACt, though the 
Aa: be not prohibited, yet the 
Thing is unlawful; and if fuch 
Thing appear iil the Declara
tion, or upon the Pleadings, 
the Agreement to do fuch 
Thing is void. 323 

Where an Agreemen t is to be 
performed upon a Contingent; 

and 
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and it docs not appear within 
the Agreement, that it is to 
be performed after the Year; 
there a Note in \Vriting is not 
neccffary, for the Contingent 
might happen within the Year; 
but when it appears by the 
whole Tenour of the Agree
ment, that it is to be perform
ed after the Year, there a Note 
is neceffary. Page 326, 35 2 

The Wife of the Defendant be
fore Marriage, and the Defen
dant had agreed to bring fuch 
a Sum of Money into the 
Hands of .7. s. to be employed 
to their Ufe; to an ACtion 
brought upon a Bond for the 
Performance of there Articles 
of Agreement, the Defendant, 
pleads, that after thefe Arti
cles, the Defendant lllarried 
his Wife, who was the other 
Party to thefe Articles; and fo 
the Articles were difcharged by 
the Marriage, &c. to which 
the Plaintiff demurred; and 
adjudged, ut vide!1Ir, againl1:the 
Plea, becatlfe he does not ilicw 
that be had brought the 1\'10-
ney into the Hands of J. S. 
which was previous to the 
1\1arriage; and for not doing 
fo an ACtion \,vas attached, and 
that the Bond was not dif
charged by the Marriage. 409 

fUlrn. 

The King cannot make a League 
11tuttti atixilii with Infidels; 0" 

therLeagues he may. 167, 204 
Alicn Amy being here, and then 

d •• " 

becoming Alien Enemy, his 
Goods cannot be fCifcd by any 
Perfon. 'Pnge204. 

If an Alien die before the Break
ing out of a'Var, \\,hereby he 
would becollle an Alien Enc
nly, he may have an Executor 1, 

and if he makes an Ali01'1 ·E
nemy his Executor, wbo brings: 
an ACtion; this being 'ell {tuter 
droit is maintainable. . 370 

I 

'ltul€ntilllent. 

Judgment upon a Bond; the Veo. 
II-ire was to caufe A. B. to come 
before, &c. on a blank Day, 
& ide11! 'JJies given to the o
ther Party; the Plaintiff comes 
above twenty Years aFter, and 
moves the Court to amend it, 
as being a Judgment of the 
lail: Term; and it was amend
ed, though it was before the 
Oxford Act. '46 

What is not. amendable by the 
Clerk, without Order of the 
Court, if done by him; and if 
according to Law, the Court 
cannot alter,· but may punifh 
him. , 46 

In the Entry upon the Roll of 
thc 'Vrit of Enquiry of Da
ll1ages, per SacramentullZ dtJo
deci1l1 probOf1111t & lt~e,{lli'lllIJ 
hOlllilltllll was omitted; neither 
was it faid Virtl1te brevis; a .. 
mended in R. B. afrcr Judg
ment there, and a \Vrit of Er
ror brought. 253 

Where the Proceedings upon the 
Record are right, a Judgment 
fhould not bc rc\'crfed for a 

Mifiak~ 
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Mifiake in Tranfcribing. Page 
254 

The l'vIifprifion of the Clerk in 
the Joining of the Hfue, by in
ferting of the Name of .Johtt 
inltead of Thomas, though it 
run through the Plea Roll, Ni-
ji pritts Roll, and the Paper 
Roll; yet amended. 591 

-autercia tnen t. 

In a Writ of Dower, the Defen
dant confcffeth the Action as 
to Part, Ideo in 1nifericordia: 
He pleads as to the relt, and to 
his Plea the Demandant de
murs; and adjudged for the 
Demandant, Ideo itt mifericor
dia entred again; and held 
that the d01Jble Mifericordia 
was not Error. 59 2 , 593 

Appeal brought by Attorney; the 
Letter of Attorney mufi be 
proved, or confirmed ore te
n1iS. 48 

Count in an Appeal of Felony 
was, that circa horam pri1JtaJlZ, 
&c. and after goes on, and fo 
he bora ftlpradifl. this adjudg
ed ~o be certain enough. 443, 

553 
Super fuperiorem porum vetztris 

proximi ad pef1ztS eju[dem, &c. 
adjudged to be a fufficicnt De
fcription of the Wound. Ibid. 

The Allegation of giving the mor
tal Stroke, being by the Palti-

·4 

ciple 'Dans, is as well or bet
ter, than if it it had been by 
'Dedit. Page 443, 553 

The Sheriff returns Attachiari 
feci eundem, &c. infiead of At
tachiavi; the Return held to 
be good. 55 2 

Though the Precipe to the She
riff be that he iliould have the 
Body in :B. R. ttbicunque, &c. 
yet he ought not to return, 
that he hath the Body ready, 
ubiczl12qtle, &c. but when the 
Day is come, he ought to re
turn theBody into Court, which 
then is in a Place certain; but 
f uch an Error in the Return 
is but Surplufage, and fhall 
not avoid the Writ. 444, 553 

Two Perfons were indicted for 
Murder at the Seffions at Exe
ter; the one was conviCted and 
attainted, the other acquitted, 
and againft him the Widow 
brought her Appeal, and he 
removed himfelf hither by Ha
beas Corptls; and the Plaintiff 
moved to have an Habeas Cor
pus to remove the Body of 
the other who was attainted; 
which was denied; and it was 
faid that fhe might arraign her 
Appeal againft the other alone. 

634 
An Appeal before Appearance 

was difcontinued, and the next 
Term the Defendant being in 
Court prayed to be difcharged, 
the Appeal being difcontinued; 
but the Court gave Day to 
bling in the Roll, when it was 
prayed that they might proceed 
a gainfi him itt ClIflod. 11zal~e.r-

cballi 
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challi by BiII, which was al
lowed, and the Appeal was 
arraigned; and the Court or
dered a Roll to be made, and 
a Copy of it to be delivered, 
and gave the Defendant Day 
to plead. Page 634 

L. india:ed of Murder, was con,.. 
via: of Manfiaughter, and pray
ed his Clergy by a Friend, not 
being himfelf in Court; and at 
the fame Affizcs an Appeal 
was lodged; Holt Chi if Ju
flice inclined jortiter, that the 
Court ought not to refufe to 
allow Clergy to one con via: of 
Manfiaughter. 670 

~rhe ConviCtion of Manfiaughter 
an d Appeal of Murder were 
removed by Certiorari, and 
tlie Party by Habeas Corpus; 
and at the Return of the Cer
tiorari, the Appellant moved 
to file a Letter of Attorney ; 
t he Court would make no R'ule, 
but {aid, that if he filed a Let
ter of Attorney, and the Law 
required an Appearance in Per
fon, the Appeal would be dif
continued. 67 0 

After the Appeal returned upon 
the Certiorari, the Appellee 
ought to fue a Sdre facias a
gainfi the Appellant ad profe
qtle11dtllll; for the Appellant 
has not a Day in Conrt. Ibid. 

Upon the Return of the Con
vittion of Manfi,:1 ughter, the 
Counfcl of the Appellant 
would have taken Exceptions 
to the ConviCtion, but not al
lowed; for the C01l1't {nid, 
they were Strangers to the Re-

cord, and have not any Privity 
or Authority to take Excep
tions. Page 671 

Appearance aids, where the Party 
appears and pleads; but if he 
appears and takes Exception 
for a Defetl: in the \V rit, or 
Return, fuch DefeCt is not aid
ed by the Appearance, unlefs 
he waives his Exception by 
Pleading over. 553 

An Apprentice cannot be dif
charged but by General Sef
fion~ 98 

The J ufiices .may difcharge an 
Apprentice by 5 Eliz. and or
der the Money to be returned, 
and the Indentures to be deli
vered up; and this as well 
where the Apprentice is dif
charged through his own De
fault, as where for the Default 
of the Maficr. 108 

One put out art Apprentice by 
the Jufiices, appears after to be 
an Ideot, the Jufliccs may dif
charge the Mafier, and fend 
b1ck the Boy to the Pari111. 

114 
The J uflices cannot compel any 

one to take a poor Boy to be 
an Apprentice. Ibid. 

\Vhcre the Plaintiff would charge 
the Defendant with Money re
ceived to his Ufe, as his Ap
prentice; the Hand of the De
fendnnt to the Indentures of 

C Apprcn-
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Apprcnticeiliip ought to be 
prov:ed, unlefs the Indentures 
be enrolled. Page 579 

atTtgnmctlt. 

upon a Promife to pay a Sum 
-of Money, when he receives a 
greater Sum from a Stranger. 

Page 196 
Where an Attornev is retained 

for a third Perton, and the 
By Agreement bctwccn Joint Perfon retaining, promifes him 

Farmcrs of a Revenue, each his Fees; an Indebitatus Af-
of theIR was to have 150 I. per fu1ltpjit will lie upon this Pro-
Anft. paid quarterly, [but that mife; but where no expre[s 
not to be taken out of their Promife, the Law will not 
Stock] to be paid at the End create one. 2 I 8 
,of five Years, with Intcrefiaf- If a Man agrees to pay fuch a 

. tel' the Rate of 10 I. per Celtt. Sum at three feveral Days; 
and if any of them die, within here he may not declare for 
the five Years, then that 15 0 I.; tbis Sum, till the Days are 
&c. and Interefi to be paid to paffed; but when the Days arc 
his Executors~ and the remain-! pa1fed, a general btdebitatus 
ing !-IIoney, if any, not to go : A/ftt1lipfit lies. 326 
to the Executors; one of thefe If a Man pay Money upon a Po-
Farmers affigns,. and within a : liey of Affurance, fuppofing a 
Month of the Expiration of: Lofs when there was not, in 
the five Years, dies; held that I fueh Cafe this {hall be Money 
the Arrears before the Affign- received to the Ufe of the Pay-
ment was a Chofe ell Action, er, becaufe the Money \\Tas 

an4 1ha11 not go to the Af- paid upon a Mifiake; the like 
fignee. 6, 26 if it was upon a Fraud in the 

Whether by an Afiignment of the Receiver. 41 z. 
Land by Tenant for Years, his 
Term fuall pafs. 539, 540 

!A ll'auup fit. 

In ACtion fur Cafe {t1' AjJu1Jtpjit, 
the Defendant may plead NOlz 
AjJU1IZpjit, and give the Statute 
of Gaming in Evidence. 195 

ACtion fur Cafe upon mutual 
Promifes upon Marriage, not 
within the Statute of Frauds 
and Perjuries; fo upon a Wa
ge~ . 196 

An ltzdebitatus A.J!lI1!zpjit ltcs not 
3 

Mr. Attorney's Confent cannot 
bind the King as to ~Iatter of 
Law; it will as to Matter of 
FaCt, unlefs the Court fee it 
to be to the King's Prejudice. 

1I8 

attatl.nuent fo~eign. 

Whether by the Cufiom of the 
City of LOlzdon, Money ,can 
be attached in the Hands of 

the 
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the Ordinary, in cafe a Perfon 
dies Intefrate, or in cafe he 
make a Will. Page 516 

Where the Condemnation in an 
Attachment in LOIZdolZ is be
fore the Action commenced; 
there the Defendant may plead 
NOfz aiJumpfit, and give the 
Attachment in Evidence; but 
where the Condemnation is af
ter the ACtion commenced, 
the Defendant ought to plead 
it. 639 

aberment. 

Where an Action is brought for 
a Sum not certain, by Special
ty, but it is reduced to a Cer
tainty by Averment in the 
Pleading; the Defendant may 
plead Nit dC'bet generally, or 
take Hfuc upon the Averment; 
which if he does, he lUUa 

{l:rieely purfue the Averment. 
17 

D.cclaration in Debt that per 
q110ddalll fcriptu71l, &c. [being 
a Decd Poll] tefiattll1z eft quod 
ene/end. cepiiJet of the P lain
tiff, fuch Lands pro 11120 .A,UZO 

fi oita tam diu viveret i and ,1-
vcrs that J. ]J;[. was the Life 
intended; Hfue was taken that 
1. fil. was not living, and af
ter VerdiCt, that he was living; 
Repleader awarded, for the 
Count fi vita, &c. being un
certain, the Averment dehors 
did not mend it; and the If
fue was therefore quite imma
tcrL1J. 569, 570, 57 1 

Where there is a Plea in Bar to 
an Avowry, and Hfue joined~ 
the Court will not give Leave 
to the Plaintiff to confefs the 
Avowry relifia 'Ver~flcatioJze; 
becaufe it may be a Prejudice 
to the Defendant. Page 594 

A ge11cral Authority to a BaiWf 
to receive Rents, and to make 
Demand of them; and to make 
Entry J is not fufficicntto autho
rize him to take Advantage; 
and make Demand of a Rent 
accrued due after the Autho
rity given; for it is a new 
Right attached, and there 
ought to be a fpecial Autho~ 
rity for this Purpofe. 4i 3 

An A\vard that he fllall pay fo 
much as fuch Land is 'North, 
void. 248 

The Condition of a Bond for 
Performance of an Award was, 
fi the Defendant ex parte 7]. 
1hall nand, &c. upon Nyl tie! 
arbitrellZe1zt pleaded, the Plain
tiff replies and thews the A-

T ward, (J'e. and that the Plain
tiff and Defendant ex parte V. 
fhall feal a Rcleafe to the Ule 
of each other, of all ACtions, 
&c. touching the Account ::1,

foref~-lid ; and adjudged for the 
Defendant, for the Award is 

not 
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not mutual,and nothing is to 
be made to 'D. for the Releafe 
is to the Ufe of each other. 

Page 679 

')5ail. 

T HE Court of R.11. refufed 
to bail Lord 'Danby, who 

upon an Impeachment was com-
mitted by the Houfe of Lords. 

- 56 
Where a Party is committed by 

Order of the Houfe of Lords, 
upon a Prorogation he may be 
bailed. Ibid. 

8aid, that no Man can demand 
de jure to be bailed in cafe of 
High Tl'eafon, and . that in 
Murder, to bailor not, is dif
cretionary. . Ibid. 

A Scire facias may be brought 
againft the Survivor of two 
BaiJ, being upon a Recogni
zance; otherwife upon a J udg
ment, for there it is joint. 100 

After Judgment in a Scire facias 
againfi the Bail, the Court will 
not fet afide the Judgment, 
becaufe the Principal is com
mitted in Execution; but this 
fuould have been pleaded upon 
the Scire facias. 120 

Upon the Removal of a Caufe 
by Habeas Corpus, the Bail in 
the Inferior Court are dif
charged. 245 

Where the Warrant of Commit-
111ent did cxprcfs it to be for 
aiding and affifiing Sir J. jJJ. 

4 

who was charged with- High 
Treafon to efcape; yet becaufe 
it did not exprefs the. Species 
of Treafon, for which Sir 
.1. M. was charged; it was 
held not good; and for this 
Reafon the Parties committed 
were bailed. Page 596, 597, 

598~599 

1- l5anftrupt. 

Being the King's Servant, and fo 
under ProteCtion of· Parlia
ment, excufes Bankruptcy after 
an Arrefi. 2 I 

Money paid for placing out a 
Son an Apprentice, after an Aa 
of Bankruptcy, {eellteth Itot to 
be affignable by the Commif
fioners. 22 

Sale by Commiffioners of Bank
rupt of Lands, void, if not by 
Deed enrolled; and in this 
Cafe the Inrolment fuall not 
relate. 30 

Upon a ContraCt where there is 
Quid pro quo, an ACt of Bank
ruptcy fhall not over-reach it. 

149 
One arrefted· puts in Bail, and 

does not pay the Money within 
fix Months; if he becomes a 
Bankrupt, the Bankrupty fuall 
not relate to the Time of the 
Arrefi; but he :fhall be adjudg
ed a Bankrupt after the fix 
1\lonths only. 270 

The Buying of, ViCtuals for the 
Navy, though he fells the Sur
plufage to' others, will not 
make a 1\'1an liable to the 
Statutes of Bankrupt, bccaufc 

it 
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it is a Contract for a particu
lar Purpofe. Page 292 

A Schoolmafier not within the 
Statutes of Bankrupts. Ibid. 

A Shoemaker is within the Sta-
tutes of Bankrupts. Ibid. 

Being Partner of a Ship, unlefs 
it be found that he traded, 
will not make a Man a Tra
der, nor Employing a Sum by 
way of Venture in Trade. 293 

'l5ailiff. 

He that jufiifies in Trefpafs for 
taking a Difirefs as Bailiff, for 
Breach of a By-law, ought to 
iliew that he had a Precept 
for fo doing, becaufe he can
not do it ex rj/lcio, any more 
than a Sheriff can execute a 
Judgment without a Writ. 587 

Difference between J ufiifying in 
Trefpafs and in Avowry. Ibid. 

lasr. Vide ~leabin~. 

Plaintiff brought an ACtion of 
Trefpafs againfi the Defen
dant; the VerdiCt and Judg
ment was for the Defendant; 
and after the Plaintiff brought 
Trover for the fame eaufe; 
and upon Plea in Bar and De
murrer, held that the Plaintiff 
was not barred to bring Trover. 

49, 58 
An Efioppel pleaded in Bar, that 

is upon Record, and the C;on
elution being~ Judgment It ac
ti01Je7!t prtedifl. &c. good. 49 

'Vhere the Plaintiff is barred in 
one Action, he {hall be barred 

III another; and where not. 
Page 48, 49, 57· 

15aron ann :jfeme. 

Baron and Feme levy a Fine of 
the Wife's Land, and the Wife 
alone declares the Ufes; fuch 
Declaration is void, except an 
exprefs Affent of the Husband 
is proved. 275 

Debt upon a Bond; the Defen .. 
dant after Oyer pleads the Sta
tute of Ufury, and it appeared 
to be an ufurious ContraCt 
made by the Wife i and ruled 
to be an ufurious ContraCt by 
the Husband, fufficient to dif
charge and avoid the Obliga
tion civiliter, though not fuf
ficient to charge the Husband 
criminaliter. 348 

If a Tradefman having Notice 
of a Difference between a 
Man and his Wife" fells the 
Wife Goods only to enable 
her to ruin her Husband, there 
the Husband thaIl not be charge
able; but if the Tradefman 
deliver the Goods as fit for the 
Wife, upon the Credit of the 
Husband, without Notice of a 
Difference between them, the 
Husband !hall be charged; if 
a Tradefman be not privy to 
fuch Differences, yet if the 
Goods be not fuitable to the 
Quality of the 'V ife, the Hus
band is not chargeable; or if 
Part only be fnitable, he fhall 
be charged only for that Part; 
After a publick Trial, the Hus
band 111<111 not be chargeable, 

D fu[ 
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fer this is Notice fefficient of I 
the Difference between l¥lan \ 
and \Vife. Page 349 

A Bill of Exceptions li~s in the 
Cou-rt of King's Bench. 356 

11. dmws a Bill of Exchange up
on P. p:!1yablc to S. who en
d01{CS it to A. who endorfes it 
to c: C. b~'hl,gs his Attion a
gainfi H. and had Judgment; 
and after he brings hi.s ACtion 
agaiJl1fi s. who p.Ieads the Judg
J'nent againft H. in Bar of this 
ACtion; a1zd adj1Jdged a good 
Plea, for by fuing of the 
Drawer, he has waived his Li
"beFty of fuing A. and S. for if 
he may fue S. then S. nlay fue 
H. and fo H. be doubly charged. 

X 255 
In an· Aai011 fur Cafe upon the 

Cufiom of Merchants in Bills 
of Exchange, the Cufiom was 
laid, that if a Merchant or an
other Man draw a Bill upon 
a Merchant, or another Man 
having Commerce, &c. ad
judged that the Cuftom is laid 
too general; it fuould be more 
confined to Place or Perfons. 

265 
C. drew a Bill of Exchange upon 

N. in Oporto, for 1000 JYlille 
Rees, Augufl 6. payable, thirty 
Days after Sight: AtJgt!lf 14. 
the King of 'Portt~~al leifcns 
the Value of the Mille Rees 

2 

2"0 I. per Cellt. Adjudged, that 
the Bill ought to be paid ac
cording to the antient Value, 
for the King of Porttlgal may 
not alter the Property of a 
SubjeCt of England. Page 272 

Proteft of a Bill of Exchange is. 
prima facie an Evidence of 
Non-acceptance, and fufficient 
to pnt the Proof on the other 

1r Side. Ibid. 
ACtion fur Cafe upon a Bill of 

Exchange, payable to J. S. or 
Bearer; and a Cuftom alledged, 
that fuch Bill is affignable, and' 
that the Endorfee may have 
an ACtion; to which it was 
demurred; and adjudged for 
the Plaintiff, infomuch that 
the Cuftom was alledged; 
which being confeifed by the 
Demurrer, the Court muft take 
it to be fOe 332,346 

An bzdebitattts a§umpfit doesnot 
lie upon a Bill of Exchange. 

346 
. Every Bill is extant, till there 

has been a SatisfaCtion upon it; 
and the Drawer is liable, and 
fo are all the Endorfers. 4 10 

See there fome good Diftinc
tions relating to Bills of Ex
change • 

. The Party has a Liberty to bring 
his ACtion againft any of the 
Indorfel's of a Bill of Exchange, 
if it be not paid by the Ac
ceptor. 343 

:l5ottomrt'. 

If a Ship deviates in her Voyage, 
and is after loft, the Plaintiff 

who 
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who had lent Money upon her 
Hull, fuall recover. Page 153 

Corporations are rateable with 
the County, towards the Re
pair of publick Bridges. 254 

15r~la\1.l~. Vide )Lanbotl. 

If a Man comes into a Corpora
tion, he ought to take Notice 
of their By-laws, at his Peril. 

35 0 

By-laws in the City of Londo1z, 
where good and binding, and 
where void. 37 1 to 384 

<!tarrier. 

A Carrier is bound to carry 
. Goods, as much as an Inn

keeper to receive Guefis. 279 

([ertto~ari+ 

A Replevin by Plaint in the She~ 
riff's Court of LOlzdon, and 
Pledges de RetorlZ babettd. 
there found; this was moved 
into the Mayor's Court, and 
after into the King's Bench by 
Certiora1'i, and after Oyer the 
Party declared in R.13. and a 
Return awarded; and upon 
Elongat' returned, Scire facias 
went againfi the Pledges in the 
Sheriff's Court; and to this it 
was demurred; and adjudged 

.! 

that the Pledges in the Inferior 
Court are not difcharged by 
the Removal of the Caufe by 
Certiorari; for by a Certiorari 
the Record C1--t1It om1zibus ea 
tangent' is removed. Page '44 

Concerning Certiorari's returnaG 

ble into Chancery, what is re .. 
moved by them, and whether 
they be a Stlperfedeas; and 
the Difference between fuch' 
Certiorari's and Writs of Er
ror, as to their being a Super
[edeas t9 the Judges, to wnom 
fuch Writs are direCted. 419 

to 4 2Z 

In an Information the )~inK cual
lenges a Juror; ana the Party 
touts peravait, be roufi iliew 
Caufe immediately, but the 
King is not bound to ihew 
Ca ufe till all the Panel be 
perufed; but he Inuit :thew 
Ca ufe before the Jurors be 
drawn, and cannot challenge 
peremptorily. J 821 

Want of Freehold no Challenge 
to the Polls in a City, whi<;h 

; is a County within it felf. 9 I 
If upon a Challenge the 'Other 

Side dem-Ur,aL1G the Judge o~ 
ver-nde it, 'tis entred upon the 
Original Record; if at Nifi 
prius upon the Poftea ; if the 
Judge over-rule the Challenge 
upon Debate without a Dc· 
murrer, then "tis proper for a 
Bill of Ex<:eptions. I 0 I 

Challenge to the Array quia nul
lo 1Jtilite ill eodcllt palullo 

ex~ 
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eXiflelJt. retUr1tat. ill; it ought 
to be averred, that J. S. and 
J. N. returned upon the Pa
nel are not Knights; then it 
nlight be tried. Page 229 

The Father being fick, a Tradef
man fold Goods to the Son 
worth 400 I. and the Son gave 
a Judgment for 1600 I. defea
fanced to pay 800 t. within 
forty Days after his Father's 
Death; the Father dies within 
a Year, the Son relieved in E
quity; otherwife if the Father 
had been in perfeCt Health, 
though he had died quickly 
after. 107 

A Devife of 500 I. to his Niece, 
whelt Jhe attains the Age of 
'FdJenty-olte, or Jhalt 1narY)', 
which jhalt firfi happen, to be 
paid her with 11Ztereft j this 
decreed to be a prefent Inte
reft. J48 

A Releafe being given without 
examining the Particulars of 
the Account; the Party was 
relieved againft it. Ibid. 

A Releafe obtained by a Guar
dian from an Infant, as foon 
as he comes of Age, it is not 
unfair. Ibid. 

A FaCtor fmuggled Foreign Cu
fioms, yet brought them as 
paid upon Account; Chancery 
would not relieve. 149 

An Injunction was granted to the 
Ecdefiafiical Court, becaufe 

t.be reft of the perfonal Efiate 

4 

was in Quefiion in Chancery. 
Page 287 

Chancery will not make a De
cree for a Portion, without ha
ving a fitting Settlement made, 
and fuitable to the Portion to 
be received. 288 

A Form of eleCting Officers in a 
Corporation, being prefcribed 
by an antient Charter, and a 
new Form appointed by a new 
Charter; tho' the new Char
ter of it felf, cannot alter the 
Manner of Election vefted and 
fettled by the former Charter, 
yet by Confent and Acceptance 
of fuch new Charter, and aCt
ing under it, [which will be· 
an Evidence of the Confent 
and Acceptance] the Manner 
of Election may be altered ac
cording to the new Charter. 

574, 575, 576, 577 

<ltlaim. 

The Commiffion of Claims, a 
Commiffion of Oyer and De
terminer, the Petitions and 
Claims, are in Law French, 
and recorded and entred up in 
Latin, npon Rolls kept in the 
Chancery. 231 

There was a: Court before the 
Houfe, and at the Gate of the 
Houfe, the Heir faid to the 
Tenant, that he was Heir of 
the Houfe and Land which he 
held, and forbad hinl to pay 
Dlore Rent to the DefenciclI1t, 

&eo 
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&.eoinfla72te entcr'd theHoufc: . 
Adjtt~~ed to be a fufficient 
Claim. Page 412 

«oin. 
A Bond entred into. for thc Pay

ment of 100 Guineas) Debt 
brought upon it) and the Plain
tiff declares, that the Defen
dant becamc bound to him itt 
C"ztUl1z ?zU11t1nis a'l1reis 'lJocat. 
Guineas attingent. ad 'lJalOre11t 
1071. lOS. whether this be a 
Variance between the Count 
and the Bond. 57 2 

Wherc Currcnt Coin of the King
dom, .. there the Thing it felf 
ought to be demandcd, and not 
the Value, and the Count ought 
to be in the Debet & 'Deti1zet; 
but where a Foreign Coin is 
demanded, there it ought to 
be in the 'Detilzet) and the 
Plaintiff may count to the Va- I 
Iue. 573 

The legal Value of Coin is 
that which it is coined for, and 
not what it pa{fcs for by Con
fent. Ibid. 

Colleges arc Lay Corporations. 
494 

Head of a College cannot main
tain an Affize for his Hcadfhip: 
hc' hath no fole Seifin; he has 
not a Title to the Revenucs 
or any Part, till they arc di
vidcd by Confcnt, and. thc!1 
he has Property in them In his 

Natural, and not in his corpo
rate Capacity. 'Page 488 

~Ol1unittnent. 

Commitment by a Secretary of 
State qua talis, good. 596, 597, 

598 
Whether a Commitment for Fe-

lony or Treafon, to thc'I'o'UJer, 
New-Pri[o,z, or to the Cuflo-' 
dy of a Me{fenger, bc futha 
lawful Commitment, that an 
Efcape from thence would be 
Felony or 'rreafon. 599 

Commitment to a Meffengcr faid 
by Holt. Ch~'ifJ'l1f#ce to be ir
regular, though not void; and 
that he did not approve of fuch 
Commitments, except for a 
fuort Time, in order that the 
Prifoner Inight be examined, 
wl?ich might be for his Bene
fit; for there might appear 
Reafon not to commit him. 

lbid6 

€ommon. 

Prefcription for Common appur
tenant; the Defendant traverfes 
that they were the Cattle .of 
the Plaintiff levant and cou
chant upon, &c. the Traverfe 
adjudged good upon a Demur
rer, for not only the Levancy 
and Couchancy is the Meafurc . 
of this Common, but the Pro
perty of the Party likewife. 

137 
. Plaintiff declares, that he was 

po{fe{fed of a Tenement and. a 
Piece of Land, to which he 

E - ought 
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ought to have Common for his 
Beafis levant and couchant up
on his Tenement in, &e. and 
that the Defendant had entred 
and made divers Holes in the 
Acres, and fiored them with 
Conies, fo that, &e. the De
fendant demurred to the De
claration; Judgment for the 
Plaintiff in C. B. and a Writ 
of Error brought, and Error 
affigned, that the Plaintiff had 
not entitled himfelf to this 
Common, but only faid pof 
fe fJionat. & habere debuit ; but 
tne ACtion adjudged to be well 
brought, it not appearing that 
the Defendant was in Poffef
fion, but only a Tort-Feafor. 

Page 621 

<Jronbition. 

Condition of a Bond was, If the 
Ship be hilzdered by Strers of 
"ffleather, or Leekage, fo that 
foe return not; the Ship is 
drowned; this was held a Hin
derance within the Words of 
the Condition. 3 

Mr. B . . dcvifcs to his Daughters 
G. and F. 20000 I. a-piece, to 
be paid at their refpettive Ages 
of Twenty-fivcYears, or Days 
of Marriage, fo as fuch Mar
riage be itot before Sixteeil-, 
and fo OJ [uch Marriage be 
with the C01Zfent of the Lady 
c. ';]11"s. B. mtd Oize Lea, or 
Oiie of them; and if either of 
1J~ Vallghtc1" s ./hall 1Jtar17 0-

therwzle, thelt Fuc}) 'Daughter 
jhall have ouly 10000 t. with-

4 

out faying what (hall become 
of the other 10000 t. In the 
Life of Mr. B. there was a 
Treaty of Marriage propofed 
between F. and the Lord S. 
which broke off, and after his 
Death it was renewed again, 
and the Marriage had with 
Confent, but before F. attain
ed her Age of Sixteen; and 
decreed in Chancery that the 
10000 t. was not forfeit, for 
that the Confent was the chief 
Thing, which was had, and 
the Time but a Circumfiance, 
which had been difpenfed with 
by Mr. B. himfelf, in his Trea
ty in his Life-time. Page 286 

Upon a Writ of Error upon a 
J udgnlent in the Grand Sef
fions in WaIn, the Cafe was, 
:r: having three Daughters, de
vifes the Manor of V. to Jane, 
and her Heirs for ever: Pro
'Vided that Jhe 1JZarry my Ne
phew T. at or before /he attain 
the .Age if r wenf)'-one Tears; 
and if foe re/ule to 11larry 11t)' 
[aid Nephew T. or be married 
to any other be/ore foe attailt 
the Age of ~J)cnty-one, theft 
he de'Vifes D. to his fecond 
Vaughtet Mary mid her Heirs; 
,and he devifes his other Manors 
to his other Daughters, with 
the like Limitations; and then 
follows this Claufe: Provided 
a12d my H'ilt is, that if nei
ther of my [aid 'Daughters 
Jhalt be 11tarried to my [aid 
Nephew, be/ore their rejpetlz'tVe 
Ages of Twenty-one, t J1.e1l- I 
devi{e the [aid Eftatc of D. 

lmd 
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and S. to 7ItJ lfife, mzd five 
other Tr1J(lees, alzd the,Y to 
felt altd elifpoft 0/ the fame, 
&c. the Judgment was affirm
ed; for the Will is, if ']mle 
and Ma1:J' do not marry 'I'. be
fore their Age of Twenty-one, 
that then the Trufiecs may 
fdl; and therefore no Interefi 
is given to the Trufiees, till 
their Age of Twenty-one; and 
it appears by the Verdict, that 
Ja1ze was not Twenty-one, at 
the Time of the Ejeet:ment 
brought. Page 301 ,3 19 

" 

~onrent. 

Confent of the Parties cannot al
ter the Law; but if fuch Con
fent appear upon Record, it 
is no Error. I 18 

(Jl:onfpirscl? • 

Whether AdioJ;). of Confpiracy 
for caufing the Plaintiff to be 
·endided, be local or tranfitory. 

44 

Clt on t1a ble. 

'Vhere a Confiable acts in Obe
dience to a \Varrant of a Ju
ftice of Peace, upon the Face 
of which Warrant it appears 
that the J ufiice did not conviCt 
the Offender againfi whom it 
iffucd, within the Time limit
ed by the Statute upon which 
he is conviCted; whether he 
fuall be chargeable in Tref
pafs for a Diftrefs taken by him 

according to fuch Warrant. 
Page 445, 566 to 569 

<ltontinuantio. See ~teCpar~. 

Trefpafs for digging up pons, 
breaking his Clofe, and carry
ing awaythePofrs, &c. Contin1J
·ando, &c. the C01Ztilttlando ill 
upon a Demurrer; but after a 
Verdict good by Reference. 42 

In Trefpafs with a Continumzdo; 
the Party is not obliged to 
prove tbe precifeTimealledgcd 
in the COlzti1Zuando, but he 
ought to prove a Trefpafs at 
fome Time within the Time 
alledgcd; but he may waive the 
C07ttinumzdo, and give the lin
gle Trefpafs in Evidence. 64 1 

([orttinuan,e~. 

The confrant PraCtite on the 
Crown-Side, is to enter Conti
nuances only for them who ap
pca~ 118 

Where an Act of Parliament aids 
the Difcontinuance of the 
Term; yet wh~ the Term is 
continued by the Statute, the 
Party ought to enter up his 
Continuances; and for Default 
of it, his Adion is difconti
nued. 57 2 

([ontulnaCr. 

Atting upon a Mifrakc, or refu
fing to obey a legal Power in 
a dubious Point, faid argfJendo 
not to be Contumacy. 5 10, 

5 I I 

<[au:: 
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~otlbiction. 

Exception to a ConviCtion upon 
the Statue of l'Vill. &- fliar. 
for keeping of a \Varehoufe 
for Low \Vines, &c. bccaufe 
in El1 .. r;lijh, not allowed. Page 

562 
\Vhethcr though it do not Hppear 

by the ConviCtion, that the 
Party conviCted was fuch an 
Offender as the Statute de
fcribes; yet he being conviCted 
of ofiending agtlinfi the Form 
of the Statute, it fhall be in
tended that he was fuch an 
Offender, and the Conviction 
be good. Ibid. 

<[onbel!at1ce~. 

,,,here an ACt is imperfeCt, and 
is to receive its PerfeCtion from 
a fubfequent Aa~ there of Ne
ceffity they mufi be taken as 
'one entire Conveyance; but 
when the brfi ACt is fufficient 
to pars an Efhlte, the La,\' 
will not expeCt a future ACt, 
though to fome collateml Pur
pofes it would pafs it fironger. 

186 
,Vhere many ACts are done, fome 

former, and fome later, and 
all fufficient, between the Par
ties they {hall be looked upon 
as one Conveyance; but as to 
the Intercft of a Stranger, and 
for his Advantage, they filall 
be confidercd ap:.11"t, Ibid. 

2 

A. Tenant of a Copyhold for 
Life, Remainder to 11. to conl
mcnce after the Death, Surren
der, Forfeiture or other De
termination of the Efiate of A. 
A. is attainted of Felony and 
pardoned, 11. enters; whether 
his Entry be lawfuI. Page 8. 

Copyhold not forfeited by Felo-
ny without Cufiom. Ibid. 

Whether the Copy holders Efiate 
be vefied in the Lord by F or
feiture without Entry. 9 

A. feifed of a Copyhold for Life, 
Remainder to B. the Lord of 
the Manor is diffeifed : A. con
tinues in PoffeiIion, and B. li
ving, A. furrenders to the Dif
feifor; the Diffeifee re-enters, 
the Efiate of 'B. was not well 
furrendred, but he fhall have 
it againfi his own Act. 28 

Mortgagor fl'1rrenders into the 
Hands of two cufiomary Te
nants, to the Vfe of the Mort
gagee, upon Condition to be 
void, if the Money be paid at 
fueh a Day, and to avoid the 
Lord's Fine, this Surrender 
was not prefented at the next 
Court; but after the Court 
was over, a new Prefentment 
was made; the Lord infifred 
upon this Non-prefentment as 
a Forfeiture, and Relief de
nied in Equity. 142 

Copyholds are within the Statute 
of 32 Hell. 8. and in all Cafes 
of general Statutes, Copyholds 

fuall 
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{hall be within the Statutes, I 

"-except a Prejudice accrue to 
the Lord, or there be an Alte
ra tioH of the Cufiom. Page 297 

Copyholds are within the Statute 
of Sewer f to be taxed, but not 
to be fold. Ibid. 

A Copyholder of a Manor, within 
which was the Cufiom of Free 
Bench, furrenders his Efiute, 
and dies; the \Vife enters, and 
after the Surrender is prcfent
ed, and the Surrcndrce admit
ed; and adjudged upon a fpe
cial Verdict, that the Admit
tance of the Surrendree had 
defe"lt~d the Efiate of the 
Wife, for the Title of the \Vife 
commences upon the Death of 
her Hu.)b,ll1d, ~ and not like to 
the Cafe of Dower. 406 

Declaration in EjeCtment brought 
by a Corporation, was by Con
fent in the Baptiftllal and Sur-

-/ nLlme, as well as Corporate 
Name of the Head; leafi if it 
had been in the corporate 
Nanle only~ upon the Confef
flon of Leafc, Entry and Qu
fier, it fhould have been in
tended an Admifllon that he 
v,'as la wfn1 HeC1d. 2 

In a .2.510 f;f/arrct12to againO: the 
Mayor and Citizens of Che{ler, 
there was a Warrant of At
torney under the Seal of the 
Mayor to t1ppcar; .Q~/t£re, v."he
tiler it iliould not have been 
under the Corporation Seal. 

154 

i!Jlare [mpedit,during the Vacan
cy, is at Common Law; when 
the Church is full, it is upon 
the Statute; in the firfi Cafe 
there fhall be Cofts J in the lail: 
not. Page 25 

Where a Statute gives a Penalty 
to the Party grieved, to be re
covered by ACtion, &c. this is 
a Duty vefied before the Ac
tioa brought, ,~nd Coits {hall 
be given for the Delay; but in 
cafe of an Information, or 
ACtion popular, then the Par
ty is not entitled to the Money 
before the Information; and 
therefore he cannot demand it. 

363, 367 
Where a new Statute gives treble 

Damages and Cofis, the Cofis 
{hall be treble. 555' 

In an' ACtion of Debt, Damages 
may be encreafed by the Court 
under the Head of Coils, where 
they fee Caufe; and in what 
Manner it may be done againfi 
an Executor ; but after J udg
ment entred, an Application 
for that Purpofe is too late. 

. 56! 
In Trefpafs where the Defendant 

does not inhil upon the Right, 
but pleads not guilty; whether 
the Plaintiff !hall have full 
CoGs; !2,lItCre, If there be an 
Afporta-vit. though not out of 
the Premiffcs, full Coils iliall 
fhall be given. 666 

F 
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The Covemmt between Joint 
Farmers of the Revenue being 
Separati11Z & refpefii111, and 
not Conjl!11ffi11t; mayan ACtion 
of . Covenant he brought by 
one againfi: the refi: jointly; 

'Qjlt£re. Page 6 
The Covenant not being for Pay- . 

ment to the Affignee, can the 
Affignee m1:lintain an Action of 
. Covenant 2 ' Ibid. 

A Share in the Eaft-India Com
pany, faid per Maynard not 
to be affignable, but by way 
of Covenant. 7 

Though the Covenantor performs 
the Letter of the Covenant, 
yet if he does any ACt to de
feat the Intent or Ufe of the 
Covenant, he is guilty of a 
Breach. 39, 40 

Upon a Feoffment Husband and 
Wife covenant, that they are 
able and may grant, and will 
nlake further Aifurance, if re
queUed within feven Years; the 
Wife was an Infant at the Tilne 
of the Covenant, and dies 
within feven Y cars; her Non
age is a Breach as to the Abi-

}' lity to grant, but not as to the 
Making of further Affurance. 

42 
Covenant not to releafe without 

tLc Plaintiff's Confent; in an 
ACtion· he ought to aver the 
H.cIeafe was without his Con
fent. 120 

Covenant in a Lcafe to repair 
pr ttdimifJi:£ from the 'rime of 

1 

the Leafe, to the Determina
tion of it, is a continuing Co
venant, and will extend· to 
Buildings erected after the 
Leafe. Pag(} 121 

Covenant for Enjoyment of 
Goods, and to fave harmJefs 
againfl: J1. and others; this a 
particular Covenant, and no 
Notice requifite; but if the 
Covenant be for Enjoyment 
of Lands, there ought to be a 

.. Difiurbance upon Title. J 60 
Covenant upon a Charter-party 

for Freight of Frnzch Goods, 
the Importation of which is 
after prohibited by Aa of Par~ 
liament ; !2Jlt£re, whether the 
Plaintiff fhall .recover. 161 

Copyholder in Fce, according to 
the Cufiom, leafes for thirty-one 
Years; the Leffee covenants to 
rppair, the Leilar furrenders to 
J. ~~ and the Leffee alfo fur
renQers to 1. 'D. of which the 
Leifor had Notice before his 
Surrender, and accepted the 
Rent from }. 'D. after the 
Affignment, J. V. fuffered the 
Tenement to be in Decay; 
upon which J. S. brought Co
venant againfi the £irfi Leifee, 
who pleaded the Affignment to 
J. 'D. and Notice and Accept
ance of the Rents by the Lef
for, before his Surrender to 
'}. s. upon which the Plaintiff 
demurred; and adjudged that 
the ACtion well lay, for if Co
pyholders arc enabled to de
rnife by Cufiom, they may co
venant and make Conditions 
for Re-entries, &c. 296, 30) 

Leffec 
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Ldfee CQvenants with the Leifor, 
1'1 is Executors, Adminifirators 
and Afligns! Adjudged that an 
A6tion of Covenan t was main
tainable by the Heir. Page 305 

Covenant to enjoy, free and clear 
from all Incumbrances, &c. i 
and the Plaintiff affigns for! 
Breach, th3t 64 t. Rent was 
-arrear, • which. he had defired 
the Defendant to ·p'ay, and he 
had not done it,&c. the De
claration &ljudged to .be ill, 
ut t[}iJetur, becaufe the Plain
tiff does not fhcw that he is 
damnified. 397 

At'tioo of Covenant was brought 
by the Herald Pai13t01'S, 6' pro 
q1l(}tibet & jingtdiJ forum, that 
they fuouid bring their Work 
to fuca a Place, and that there 
fuqh Work fhall be done, &c. 
and· becaufc one of the Cove
nantors did not bring his Work 
to the Place aforcfaid, there 
to be worked, the ethers 
brought this Aaion, &c. and 
the ACtion W~lS adjudged to be 
well brought, for the Action 
is founded upon the \Vork not 
being brought to the Place ap
pointed for it; and in this 
Pait the Covenant is joint, 
and the lnterefr joint. 40 r 

€outt of R. B. 

The Jury find a Latitat to have 
been taken out 2 I :la7Z. &c. 
tejle 28 Nocr. this Find ing fhall 
not prejudice; the Courfc of 
the Court being to take out 

\Vrits in Vacation, te/le the 
Term befoic. Page 32 

The Court of R. 'B. has Power 
to bail ill all Cafes of Trea
fon, even though they .cannot 
try the Party hailed. . 16 3 

During the Sitting of the Houfe 
of Peers, the Power of the 
Court of R. 13. is fufpeJ,lded 
as to Caufes and Perfons be
fore'them; but upon Di1folu
tion of Parliament, the Power 
reforts back to the Court. 

Ibid. 
The PraCtice of the Court, the 

Law of the Court, from which 
the Judges cannot depart. 27'3 

.Ii Jlize for the Office of Chief 
Clerk of the King in R. 11. 
ad -irfotulaud.. Pleas befor,o the 
Kin.g, &c. the Dc'mandant 
made Title by a Patent grant
ed to, &c. to commence after, 
·&c. but adjztdged that this 
Office of Enrolling the Pleas 
of the King in the Court of 
R. B. is grantable by the Chief 
J uftice; and that the Office 
meant by the Statute in 15 
Ed. 3. is the Office of Corona
tor 'IJOJl1ilZi Regis, &c. tho' 
neither this Office or the other 
be precifely within the Words 
of the Statute. 354 

Court of Exchequer may hold 
Plea of an Aal1uity of the 
Grant of the King, and may 
compel the Treafurcr and 
Chamberlain to rnl1ke Pay-

ment 
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ment to the Grantee. 'Page 
609, 610, 61 I 

Though vV rits are direCted to the 
Treafurer and Barons, yet the 
Treafurcr hath not any Jurif
diction in the Court of Pleas. 

610 
MonflraltS de droit lics only in 

the Chancery or Exchequer, 
except in a fpecial Cafe. 609 
Infiance of one in R. B. 61 I 

Though the Office of Receipt be 
difiinct from the Court of Ex
chequer, the Iffuing out of 
Money may be in the Power 
of the Barons, and their Judg
ment fhall bind the Treafurcr. 

61 I, 612, 613. 
Rule of Law, that Mottey itt the 

Exchequer never retuflZJ; in 
what Infiances true. 6 r 4, 615. 

([OHtt~ <fcclefiafiical. See 
t9~obtbttiOtl. 

The Ecclefiafiical Court may 
prove per te(les an Original 
Will of Lands of any Valuc; 
but thcn after Proof, they mufi 

, deli ver b~ck the Original. 174 
Where an Eccldiafiical Court 

has Original J urifdictiol1 of a 
eaufe, yet there is faid to be 
a Difference in the Cafe of an 
EccldiaHical and Lay Perfon, 
vz·z. that in the Cafe of the 
Firfi, their Sentence may not 
be examined in the Temporal 
Court; in that of the other it 
may; QutCre tal/len. 493 to 

498 
The Ecckfi~lfiiccll Court cannot 

1 

proceed to pun i ih a Perfon for 
a Crime, according to the Ca
nons; for which he· is pardon
ed, or at Common Law ex
cufed, Tage 500, 501 

crUllOl1t. 

Cufiom to elect a Supernumerary 
Prebendary, who upon the 
Death of the next Prebendary, 
is to be admitted, is void. 45 

Aaion of Trefpafs for breaking 
the Plaintiff's Spedacles; a 
Cufiom pleaded, that if any 
make, and expofe to Sale, ill 
and unferviceable Goods; that 
the Chief Officers of the Com
pany have ufed to feife them, 
and carry them to Guildhall, 
and im panel a Jury; and if 
they find them ill, to break 
them; a good Cufiom. 55 

A Cufiom laid forty Years and 
more, may be Time out of 
Mind. 1 0 9 

In Bar of the Avowry in a Re
plevin, a Copyhold pleaded, 
and a Cufiol11 laid, ~uod Q11.:£

tibet perfona qUt£ ail1JlijJa fo
ret, &c. to a Copyhold, [otve
ret & vii cOl1flle'Z'erultt jolverc 
ta?tta1!t deflarior. fU7mlta?n, 
quant. tente ,:'alt:baI2t per (111. 

tempore adlllij/i012iJ; to which 
it W,;'.5. demurred; and it 'was 
adjudged a good Cufiom, and 
reducible to fufl1cient Certain
ty; but for the l\lanner of 
laying the Cufiom i72 it/tufa, 
qUt£/"c. 25 1 

A Cu-



Contained in this Book. 
A Cufiom to take two Years 

Rent upon an Admittance to 
a Copyhold, good; for the 
Court-Rolls iliew the Rent. 

Page 248 
If the Lord upon the Admittance 

of a. Copyholder, demand more 
for a Fine than he ought, he 
:fhall not have Judgment for 
as much as is due, and be 
barred for the Refidue; but if 
he has entrcd, his Entry is tor· 
tious, and he fhall make his 
Demand de n01.JO. 249 

A Cullom that the Tenants of 
a Manor ought to Qhufe a 
Beadle to colleCt the Amercia
ments, 9.nd that the Tenants 
{hall be refponfible for him, 
is a good Cullom. Ibid. 

A Cullom to forfeit a Copyhold 
for Nonpayment of a Fine, 
ought to be allcdged; for it is 
not de C071t71ztl12i jure, that a 
Refufal is a Forfeiture; for in 
fome Places the Lord iliall 
feize talztu71Z quoufque. 250 

In Replevin the Defendant makes 
Conufance as Bailiff to R. T. 
&c. and fhews a Cullom with
in the Manor, for the Jury to 
eleCt one of the Refiants to 
ferve the Office of Conllable 
for a Year; and fi1id that they 
eleeted fuch a one to be Con
ftable for the Year cnfuing, and 
to take the Oath under the Pe
nalty of 40 J. and at the next 
Court it was prefented, that 
he did not take the Oath, and 
for this 40 J. a Dillrefs was 
taken, &c. the Plaintiff de
murred to this Avowry, and 

for the Defect of a Cufiom to 
dillrain, and for want of al
ledgiJlg of Notice, the Avow
ry was held to be ill. Page 

635 
IndiCtment for not taking the 

Oath of a Confiablc, being 
duly elected by the l\-Iayor, 
&c. feemed to be ill, becaufe 
no Cufiom or Prefcription to 
chufc was alledgcd. 669 

([u!om of tbe c!itp of London, 
ann London. 

The dead Man's Part of a Citi
zen of LOlzdon, who dies In
tefiate, was within the Cufioll1, 
and not liable to a Difiribu
bution upon the Statute.. be
fore 1 '}ac. 2. 2~, 27, 41 

By Cufiom in the City of LOIZ

dOli, the Lord Mayor is Chan
cellor, and may call Caufes 
before him, out of the Sheriff's 
Court, and rule them ac
cording to Equity; this Cullon1 
held good upon a fpecial Re
turn of it. 67 

Where in LOIZdolZ one Sheriff is 
Party in Interefi, the Venire 
goes to the other; and the 
Court takes judicial Notice 
how many Sheriffs are in each 
County. 105 

If a Writ iffue out of R. 11. to 
the Sheriff of L01ZdoI1, 'tis Vice
comitibtls; if to the Sheriff of 
Middlefex, 'tis ViceCOlniti. 

105 
If a Plaint be levied in a Coun-

ter in LOIJdon, and an Habeas 
G Corp/IS 
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Corpus is brought, 'tis returned 
by that Sheriff, in whofe Coun
ter the Party is in Cufiody, 
and he is only to anfvITer if he 
efcape. Page 105 

The Ad for Reverfal of the 
Judgment in the ,010 fVar
ra1'Jto brought againfi the City 
of LOfJdolz, a . publick Act 
throughout. 294 

'The Plaintiff declares that by a 
Cullom within London, if any 
gives a Bill for Payment of a 
Sum of Money, &c. that he 
fuall be bound, &c. and fhews 
a Note, in which, &c. the De
fendant demurred to the De
Claration, and the Cufiom was 
adjudged to be ill, and not like 
to a Cufiom for Bills of Ex
change; tor there it ought- to 
be precifely alledged to be i,Z
ter C01lZ1lterci'll1lt habentes. 398 

Prohibition to the Court of Al
dermen, for making an Order 
to pull down the Blinds, which 
one Citizen had ereCted to 
fiop up the Lights of another. 

600 

Court of Aldermen have neither 
Jurifdidion over the Lights, 
Gutters, or other Eafements in 
the City of Londolt, either by 
the Common Law, or by the 
Statutes for rebuilding the Ci
ty. Ibid. 

The Cufiom of the City of LOlt
dOlt is, that there ought to be 
Warning given for the Space 
of half a Year, when the 
Houfe is of fuch a Rent, and 
by the Space of a Quarter of 
~ Year, where it is under fuch 

4 

a Rent; arid an antient Book 
in Frelzch, where fuch Cufiom 
was regifired, was produced 
and allowed to prove the Cu
fiom; but whether the CUfiOlll 
gave the Party an Interefi, or 
only entitled him to an Ac
tion, !2!/i£re. Page 649 

JDamage~. 

W HERE the Omiffion of 
the T ury to give Damages 

:thall be (upplied by 'Vrit of In-
quiry, and where not. 595,596. 

~eei)+ 

Where Writings are put into the 
Hands of a Perf on, in the way 
of his Profeffion; if he is un
der the Control of the Court, 
he fuall upon Motion be ob
liged to redeliver all the Wri
tings, though fome of them 
may belong to him. I 

Deed before Time of Memory 
concerning private Inheritances, 
and not any Liberties or 
Franchifes, if fupported by 
Ufage in Pais, is good, and 
may be pleaded, tho' there 
has been no Allowance of it 
in Eyre. 5 r) 239 

The Court of R. B. would not 
order the Marfhal to bring in 
his Deeds, whereby it nlight 
appear, in whom the Efiate in 
the office was, and thereby 
fubject him to anfwer for the 

Default 



Contained in this Book. 

Default of an Inferior j but r 

faid they might go into Chan- i 

eery. ·Page II4 
Father feifed of a Rent-charge 

in Fee, in Confideration of, 
&c. did give and gr a?zt this 
Rent to his Son ; and in Re
plevin the Defendant avowed, 
and pleaded this Grant in the 
Words of the Grant, and thews 
there was no Enrolment of the 
Deed, or Attornment to ~he 
Grant, to which was a De
murrer; and in C. 13. adjudg
ed for the Avowant, the QIe
fiion being upon a general De
murrer; but the Court of 
R. lJ .. flrong!J i1zclined to re
verfe the Judgment, for every 
Deed ought to be pleaded ac
cording to its Operation in 
Law, and not accordiag to the 
Words. 3 I 5 

If Tenant for Life grant his E
fiate to him in Rev~rfion, and 
this be pleaded as a Grant, it 
is ill Pleading; for it ougllt to 
be pleaded as a Surrender, ac
cording to the Operation of 
Law. 31 5 

Deed fet forth in the Pl~adings, 
fuall net enure according to 
the Words, but according to 
the OperatiOfl of Law upon the 
Deed: Per Holt Chief Juftice. 

570 

~edatattOll. See ~lea'Oing+ 

In Trefpafs Qgeritur q'tlare CU7IZ, 

&c. inftead of Pro eo quod, 
&c. not good. 33 

He who prefcribes for a Pew, 

nluft iliew that he repaired it; 
and ought to fet it out fo in his 
Declaration, and the Manner 
of Prefcribing ought not to be, 
as being feifed of a Seat apper
taining to an Haufe, b~t of a 
Haufe, to which a Seat is ap
pertaining. Page 3 3~ ·34 

The Plaintiff declares in A./JiJ1lZP-
fit upon a Promife to deliver 
Pot-allies~ and hath not, and 
farther declares, that the De
fendant knowing the faid Pot
allies to be naught, warranted 
them to be good and vendible, 
&c. whether upon Demurrer 
this be good, for declaring up
on two Caufes of ACtion of 
different Natures, the one in 
.AjJiJ71Zpjit~ the other founding 
in Deceit; or wh~ther the 
Warranty here be not in the 
Nature of a Contract, as well 
as the AjJumpjit. 66 

The Plaintiff cannot join Things 
of feveral Natures in one Ac
tion, as one grounded upon a 
Right, and the other upon a 
'Tort, efpecially where in the 
refpective Cafes, there are fe
veral Proceifes; but quttre whe
ther it would not be good af
ter a Verdict. 67 

ACtion of Debt lies for the 
Charges of a Party-wall, and 
Exception that it was not al
!edged in the Dcclaratioo, that 
the Defendant had built upon 
the Party-wall; 1101t allocatur; 
but the Plaintiff fetting forth 
the Statute of 19 Car. 2. for 
rebuilding the City of LOIJ

don, and omitting to fay the 
PUlty-
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Party-wall was within Lon
d01t ; that was held il~ upon a 
Demurrer. Page 67 

Debt brought upon a Statute, by 
which the Forfeiture is divided 
into three Parts, one to the King, 
one to the Informer, and one 
to the Poor of the Parifh; no 
Parifh being mentioned in the 
Declaration, it is ill. 83 

~emUtrev. See li'leatlitlg. 

Where the Party is i1z cufiodia, 
and pleads to the J urifdiCtion 
of the Court, and the Attor
ney demurs thereto, the Party 
ought to join in Demurrer pre- . 
cifely; but where the Party is 
not in Cttflod}', the Court will 
give fuch Rules for joining in 
Demurrer, as they. do for Plead
ing. 217 

Wefcriptiotl. 

~Clnann. 

The Plaintiff declares upon a 
Colloqttiu1lt concerning a Horfe 
of the Defendants, which he 
had fold to the Plaintiff for 
eight Guineas, & quod tempo
re bargmzizationis agreat. fuit 
that if the Plaintiff pfitaret-& 
exijlimaret the Horfe not to be 
worth eight Guineas, that then 
if the Plaintiff deliver the 
Horfe to R. B. for the Defen
dant's Ufe, that R. B. fhall 
pay the Plaintiff eight Guineas; 
and if R.13. did not, then the 
Defendant would pay upon 
Demand; the Plaintiff fays he 
did not think the Horfe worth 
eight Guineas, and delivered it 
to R.11. to the Ufe of the 
Defendant, and that R. 23. had 
not paid, &c. NOIZ AiJit1Jipjit 
pleaded, and Judgment for the 
Plaintiff in C.13. and upon a 
Writ of Error brought in R. B. 
the Error affigned was, that 
he did not demand the eight 
Guineas of the Defendant; but 
the Judgment was affirmed, 
for the ContraCt js entire, and 
by the Redelivery of the Horfe, 
the eight Guineas became a 
Duty, and a Demand not ne
ceifary ; this being a Duty pre
cedent. Page 347 

ietIapibation~. 

To an ACtion of Debt upon a 
Bond made Guardimzis & {u
perviforibus PaUperZ11Il, &c. 
the Defendant pleaded that 
there were other Church-war
dens not named, therefore in
certain; the Plaintiff replied 
that there were not, and upon 
this a Demurrer; and it was 
urged, that this was a Defcrip
tion of a fingle Perfon; but 
adjudged that Guardialzi can
not be a Dcfcription of a fin
gle Perron. 243 

I 

Though by Cufiom of a parti
cular Church, no one Houfe is 
afcertained to any particular 

Pre-
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Prebend, or be Parcel of the 
Prebend; yet when the Bifhop 
does affign it, then it is Part 
of the Prebend, and 111a11 be 
liable to .a Suit for Dilapida
tions. Page I 2 I 

jlDF.btfc. See <frpofitiofl, &c. 

One dcvifes all his Freehold Lands 
in 'l). to his Wife during her 
Life: Item, I give to her for 
L!fe., the L~nds which I hold 
of G. To Item, I give to her 
for Life all the Lands that I 
purchafcd of J. S. I(e11l, I 
give, grant and bequeath my 
faid Lands to E. rn y Son and 
his Heirs for ever;; not only tbe 
Lands purchafcd of J. S. pafs 
to the Son, but all the other 
by this Devifc: Adjttd ged up
on a fpecial VerdiCt. 130 

A Dcvife to Husband and Wife, 
and his other Nieces cq uall y ; 
the Husband and 'Vife {hall 
take but as one Perron. IS 2 

All ill} E.(tate in a Will carries 
\vitb it lo"ill the Ef1:1tc which 
tbe D'_:vih')r had in the Land; , 
and in this Cafe he having a 
Fee,'tisas much as if he had 
<.:8vifcd the Fce-ilmplc. 194 

IJeirs Alates of the Body of R. B. ' 
1tor}.) lioill(!" a fufhcicnt De
fcriptiol1 lil ~;. \Vill of a Per
l'On, fo as to ~n, .. blc him to 
take a pccfcnt Eftate; Heir 
apparent wo.uld b<.we be~n ,a 
full DcfcriptlOn, <.111d Hezr 111 

common Appellation means as 
much. 205, 206 

The Word Heirs in a Will has 
two Scnfes, one a Defcription 
of the Perfon, the other a Li
mitation of the Efiate. Page 

206 

Heir is N07J)e!t Colleffivtmi. Ibid. 
In a \XJili there needs not fuch 

P;(C~Z:.' Dcfcription of the Per
fon:, ~1~ in a Grant; in a \Vill 
Heirs and lj]ues of the fanle 
Senfe. 207 

The Word Hez·rs in a Will in the 
plural Number comprehends 
any Perf on then in Being, or 
which may be born afterwards, 
or that may be fuch. 208 

'lJe'Vi[e to olte for Li;fe, Remni1Z
der to the right Heirs of J. s. 
he mull: be both Heir alta 
Heir Male, who takes this 
Remainder; and the Son of a 
Daughter who is Heir, fhalL 
not ta,ke within the Meaning 
of thefe Words. 208 

A Devife to the HTucs of J. S. 
who has feveral Children, they 
all take jointly; but by a De
vife to the Heirs Males of J. S. 
if he has feveral Sons, but 
one takes. 209 

Devife to 'D. his Daughter for 
Life, after her Dcceafe, to her 
firfi Son, and the Heirs of his 
Body, &c. fo to her fecond 
and other Sons, &c. and the 
Heirs of their Bodies, and af
ter to N. for Life in eadem 
for1l2a, and for Default of fuch 
Hfue to E. in Fee; after the 
Will finifhed, and before Pub
lication, the Tefiator added 
this CL1ufe : fr!emoratzdl/iN., the 
Intent and ~1eaning of the 

H Tdl:l~ 
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'fellator is; that 'Di 1hall not 
alien the Lands given to her, 
but that they 111all be to her 
Heirs Males J and for want of 
fuch If[ue to N. Adjudged up
on a fpetial Verdict, that this 
was a Claufe of RefiriCtion to 
D. and fhall not give her an 
Efiate.:tail by any Implication. 

Page 24 2 

Devife to his four Daughters, 
Share and Share alike; and if 
it thall pleafe God, all my 
. Sons and Daughters die with-
out HTue, then he devifes to 
his Sifler, and her Heirs; the 
four Daughters enter and are 
fcifed, the one takes Husband, 
has lffue and dies: Adjudged 
that this could be no Ellate
tail in the Daughters by any 
Implication, and therefore no 
Tenancy by Curtefy in the 
Husband. 266 

Devife to his eldcfi Son and his 
Heirs; and if he die without 
Heir, to his two other Sons; 
the eldefi Son died without 
Iffue : Adjudged to be 8n E
fiate-tail in the eldefl Son. 

269 
Sir H. M. being feifed in Fee of 

thirty-five Shares in the New 
River, and having a Son by 
the firfi Venter, and nve Chil
dren by the fecond Venter, de
vifed to his five Children by 
the fecond Venter, five Shares; 
jeil. to H. and his Heirs one 
Share, to A. and her Heirs an-
otber Share: PrMJided that 
if any of· his faid younger 
Children dic pcfol'c they :fllalf 
'. ; 3 

l1a ve attained his or her Age 
of Twenty-one, or be married, 
that then the Share of fuch 
Child fo dying, fuall go to the 
teft of his faid younger Chil
dren, Share and Share- alike; 
H. dies unmarried before 
Twenty-one, and after A. dies 
being married; an-d adjudged 
upon a fpecial VerdiCt, that 
the Part of H.'s Share, which 
was in A. fuall go- to the 
Heir, feil. her Brother of the 
fame Venter, and whole Blood, 
and not to the Son and Heir 
of Sir H. M. by the firft Ven
ter. 3 ~9 

One poffcffed of a Term for Y ear~, 
had lffue R. his eldefi, and J. 
his fceond Son, and devifed 
the '!"'erm to R. and the Heirs 
of his Body; and if he dies 
without lffue, living J. then 
to J. and the Heirs of his Bo
dy; R. dieti without lifue, li
ving J. and adjudged upon a 
fpecial VerdiCt, that J. filall 
have the Term, and that here 
is not any of the Inconveni
cies of a Perpetuity, for the 
Efiate is not unalienable, but 
only duringol1e Life. 340 

Devife to A. for Life, and then 
to his firft and other Sons in 
Tail Male; and for Default 
of fuch lffue to B. in like Man
l1er, A. dies, his \Vife e11foil1t :
Adjudged, that this is flot alt 

executory'lJevi[e, and that the 
Iffue of A. born after, fhall 
not devefi the Remainder vefi
cd in 'B. by the Courts of C.B. 

-and R.JJ. but reverfod in 'lJoJJt' 
P atiulll. 430, 43 1 

Two 



Contained in thit Book. 
'rwo Things necdftlrY to an exe

C1Jtory 'lJevife; I. That it be 
aft~r a Fcc; 2. That it be up
on a Condition. Page 43 I 

..::/. has an Efiate for tife by ~'1ar
riage Settlement, Remainder 
to his firfi and other Sons of 
the Marriage in TaillVlale, he 
who has the Reverfion in Fee, 
and whofe Heir A. is, recites 
this Settlement in his \ViII, 
and devifes the Lands to the 
firO: Son of A. &c. according 
to the Scttlemen t . and if A. 
die without Hlue of that Mar
riage, he charges the Land 
with 4000/. and gives A. Power 
to make a Jointure to any 
fccond \Vife, and then devifes 
to the firfl: and other Sons of 
./1. in TaiL Male; and if A. 
die without Iffuc, thcn he de
vifes the Land over irt Fee; 
the Tefiator dics, A. having 
no Son at the Time of the 
'fellator's Death, A. futfcrs a 
Recovery; the ~.lefl:ion was 
what Efiate A. had, 'i.vhether 
Fec, Fee-tail, or for Life. 

55 8,559,560 
If a 11an devifes all his Lands to 

l-lOlry the Son of his Brother 
'Ihol/i{ls, and his Heirs, if he 
live till Twenty-one; and if 
he dies before Twenty-one, 
then to the next Son of 7'/;0-
1/WI ; and if 'I'holllas have no 
Hfuc, then to the fidl Son of 
his Brother lVilham Hnd his 
Heirs; by this Dcvife it l/emy 
dies before Twenty-one, his 
next Brother takes but an- E
fratefor l.ife, tit f'idetl1r'3 85, 

562 , )63 

A !vIan devifeth Shares in the 
New River Company to fome 
of his Children and their Heirs; 
and if any of them die, then 
totallJ ilta7/t parte1lt to other 
of his Children; this fecond 
Devife carries bllt an Errate 
for Life to the other Children. 

.. Page 339, 56 3 
Dcvife to the next Heir of A. 

carries :1 Fee. 563, 564 
General \Vords in a VJill arc not 

to be eKpoun~ed againft the 
Intent of the Devifor. 633 

Where orie mayor may not piead 
Difability in himfelf. 576 

Witftnter~ • 

Whether a Presbyterian Parfon 
be within the Words of the 
Statute of 17 Car. 2. cap. 2. 

which are, (11Z)' Per[o,z ilZ pre
te1Jded Orders, or pretel1di71g 
to ha'Z'e Orders. 80 

By the Statute of 17 Car. 2. c. 2. 

for rcfiraining Nonconformifis 
frol11 inhabiting in Corpora
tions, the Party offending 8,

gainfl: the Statute fhall both 
pay 40 t. and if he rcfllfes the 
Oath, may alfo go to Prifol1 
too. 83 

13 Car. 2. for regulating Corpo
rations does not exempt Di(
fenters from ferving in Offices 
of the Corporation, and an 
Information will li~ again(l 
them for Refufill; O/here whe
ther they are ~xcuf~d by the 

1 IFill. 



A Table or the Principal Matters 
I "Iill. & .Llia1". if they arc, 
that is a private At!, and ought 
to be pleaded. Page 574, 575, 

576 
No Dill:int!ion between Protefiant 

Diffentcrs, and other Diffen
ters, till the Statute of I IPill. 
& Mar. 576 

~ifparitl! in ~arringe. 

A Man of mean Fortune mar
ried a Woman, who was one 
of two Coparceners to 600 t. 
per A,21t. the Court ordered a 
Settlement to be made of her 
Efiate. II 0 

wtilribution. See gilmini~ 
-«ratton. 

None {hall have Difiributioll, but 
who at the Time of the Death 
of the Intefiate, is entitled to 
it. 103 

One dies having only one Child, 
and no Wife living, the Child 
dies an Infant; Adminifiration 
fhall not be gran 'ted to the 
next of Kin· to the Child, but 
to the next of Kin to the Fa
·ther. 2 I 2, 2 2 3 

The Aa for fettling Intefiate's 
Efiates was made in Imitation 
of the Cunom of Londo1t. 

213, 220 

The Right of Difiribution of 
, Il1tcfiate's Efiates at Common 
Law, and in what Manner it 
became diO:ributable by the fe
,veral fubfequcnt Statutes. 219, 

222 

I 

~io,efe. 

At Common Law a Man might 
be fuedout of his Diocefe; 
and the Statute of z 3 Hefl. 8. 
does not refirain fuch Cita
tions, where the Bifhop, &c. 
is a Party. Page 23~ 

What is· a Caput Bar01fi£, 
whereof a Woman is not en
dowable, and what not. 59 2 , 

593 

cfj£ttmcnt. 

AF T E R Recovery in Ejea
. ment, the Leifor brought 
an Adion for the mean Pro-
fits, and the Leffce releafed the 
Aaion; but the Releafe fet 
afide by the Court. 247 

The Leifor of the Plaintiff in 
Ejeament, cannot maintain an 
ACtion for the mean Profits, 
without an aaual Entry, but 
the Leffee may. ., 4 24 

The Bringing of an Ejcament is 
not fuch an Entry or-Claim, 
which fhall avoid a Fine and 
Nonclaim for five Years. 'Jbid. 

<flection. 

An ElcEtioncan only be into a' 
void Place. 45 

An 
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An EleCtion inceptive does not 
bind the EleCtors when the 
Vacancy happens, but that 
they may chufe another, efpe
cially where they are both to 
eleCt and admit. Page 45 

cfi OpC111ent. 

If a Wife coh::tbit with her Hus
band, and by it gains a Cre
dit, though fhe depart without 
his Leave, and runs him in 
Debt, he ihall be charged till 
Notice given of her Elope
ment; but after Notice the 
Hmb,-:l\~d fhall not be charged 
without his Confent.. 3'23 

ctrro:. 

When theSubfhmce of the Writ 
of Error is, whether the Plain
tiff W.lS if lira tetllte11l, though 
of his own Shc\'ving he is not 
of Age; this being Surplufage, 
and 110t tnwerfable~ the Writ 
is well brought, and he is not 
cfiopped. '10 

ConviCtion before Tufiices of the 
.oJ 

Peace, and the Record rc-
rilOved before the J uftices ad 

. pJacita tt'nend. in the County 
Palatine of Lancafler by Cer
tiO/'art; a vVrit of Error to 
remove this Record, as being 
before A. and B. J ufiices of 
Oyer and Terminer, &c. nec-
1t01t ad alia, &c. is an ill 
Writ. '32 

No Writ of Error 'will lie upon 
a J udgmentin an ACtion, for 
C:lufing a Ivlan to be arrcfred 

for a Caufe in an Inferior 
Court, which arofe out of the 
JurifdiCtion of that Court; for 
'tis to go againfi the Record, 
which lays it to be infra J1I
rifdifiio1zelll. Page 131 

In a Judgment in C. 'B. a p,1ifo
ricordia entred for a Capiatflr, 
and upon a Writ of Error, this 
affigned for Error; the Cburt 
of R. B. gave Leave to amend 
it, though after a Writ ofEt
ror brought. 165 

Debt upon a Judgment in R. Yl. 
the Defendant pleaded in A
batement of" the ACtion, a 
Writ of Error pending upon 
this Judgment in Cal1l. Seaec. 
to which the Plaintiff demur-' 
red; a:nd adjudged for the Plain
tift: . 388 

A Man pays a Security of ~n 
Inferior Nature, pending a 
Writ of Error upon a Judg
ment, on a' Security of an 
higher .Nature i this was ad
judged not a Vevaflavit. Ibid. 

In Debt brought upon a Judg
ment in R. B. pending a Writ 
of Error ilt Cam. Scacc. the 
Pendancyof a Writ of Error 
is pleaded; and it was held 
that this could not be pleaded 
in Bar to an ACtion of Debt, 
though it might to a Scire fa
cias upon this Judgment; but 
it ought to be pleaded in A
batement. 59 0 , 59I 

<ftloppcl. See ~leabtug. 

Where one fues as Executor, the 
Defendant may plead by way 

I of 



A Table of the Principal Matters 
of Efioppel, that he was Ad
luinifirator. Page 36 5 

Speed's Chrolticle given in Evi-
dence. 15 

, Statute of Limitations may be 
given in Evidence, but better 

, to plead it. 24 
f. In an Information for debauching 

. a young Lady, :the fworn as 
an Evidence in Behalf -of the 
Party accufed. S 2 

The O\vners of Goods on Board, 
cannot be Evidence for the 
Mafier of the Ship, for they 
arc all concerned in one Bot
tom, and ip. one Adventure. 

y 174 
An AbfiraCt of a Deed) with 

a Cafe made upon it, and an 
Opinion upon it under Coun
fel's Hand, as likewife his De
pofition in Chancery, proving 
the Deed to be in Force after 
the Death of the Party, re· 
fufed as Evidence. 205 

)( Under the Statute of Difiribu
tioas, none of the Children of 
the Intenate can be admitted 

~. 'as Evidence. 223 
t Debt for Rent againfi an Af

lignee; Nil debet pleaded, and 
an Affignment of the Term o
ver beforc the Rent incurred 
was given in Evidence; and 

~ ruled that it might. 318 
1\ Tho Lord of a Copyhold Ma

nor being obliged to l'epair a 
common Bridge; the Cufl:om 
was, that he ,tuight take nc-

3 

cefEuy Timber for this PUf
pofe, upon any of the Copy
hold Lands; and in Trepafs for 
fo doing by a Copy holder, 
and upon N01t culp. pleaded, 
he would have given this in 
Evidence; not allowed, for he 
ought to have pleaded it. 

"/ Page 32 I 
ACtion (ur Cale upon a Promife) 

that if the Plaintiff would en
deavour to procure a Marriage 
between the Defendant and 
A. S. that the Defendant would 
give him fifty Guineas, and 
the Evidence was if the Plain
tiff 1hould procure the Mar
riage: Ruled that this does not 
maintain the Declaration; but 
there being alfo an l1tdebita
tUJ AJfmnp{tt pro cura & la
bore of the Plaintiff, circa Ite
gotia of the Defendant; this 
held fufficient to fqpport the 

, ACtion. 326 
. ACtion for 'Vords, per quod mari

tagizt1Jt fl1J1ijit; upon Evidence 
the Plaintiff proved only Part 
of the 'Vords : Rftled to be well 
enough, if the Plaintiff proves 
the Lofs of his Marriage, by 
Reafon of any of the \V ords 
in the Declaration. 333 

A :lVftlyhemmay be given in E
vldcnce in an ACtion of Af-" 
£mlt, Battery and Wounding, 
as an Evidcnce of wounding. 

I 402 

In an Aaion of Affault, &c. 
brought by Husband and \Vife; 
what the Wife faid i1l2712edz"ate" 
upon the Hurt received, and 
before 1he had Time to con-

trive 
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trive any Thing for her own Comparifon of Hands not good 
Advantage, might be given in Evidence in Treafon, except 
Evidence. Page 402 as to Papers found in the Cu-

Upon the Taking of a Prize, one frody of the Perfon. Page 579 
Part was agreed to belong to The Declaration was,' that the 
the Mafier) the other two to Plaintiff obtained Judgment a-
the Owners; the Mafrer dif- gainfi A. 11. and intending to 
pofes of fome bona peritura charge him in Execution, the 
toA.11. to be fold, and after Defendant fuffered him to e-
brings an ACtion of Account a- fcape; this held good, though 
gainfi A. B. a ~lariner, tho' upon the Evidence the Efcapc 
he was to have a third Part of appeared to have been before 1 

the Mailer's Share, was allow- " the Judgment obtained. 583 
ed to be fworn; for the Ma- Count of an Efcape per Baron 
fier is accountable to the Ma- and Feme.i the Evidence was 
riners, whether he recovers in of an Efcape by one only; .. 

.. this Action or no. 4 0 3 yet held good. 583 
Though Perjury be afIigned in 'Vhere the Original is Evidence, 

an Affidavit made at Serjeants a Copy proved is Evidence; 
Inn, yet it is good, if it be in the Copy of a Town Clerk's 
any Place within the fame Book, not allowed as Evi-
County; and it ought to be dence in a criminal Cafe. 584 
proved that the Affidavit was Where a Man makes himfclf a 
read; and that though an Af- Party concerned in Interefr, af-
fidavit cannot be read in Evi- ter the Plaintiff or Defendant 
dence~ yet if the Party who has an Interefr in his Tefiimo-
111ade the Affidavit be fworn, ny; this fhall not deprive ei-
and give Evidence,his own ther of the Benefit of his Te-
Affidavit ,may be read againfi fiimony. 586 
him, to fuew in what he con- Call1bde1'z's J3rita?21zia not admit
tradiCt:s himfelf. 40 3 ted as Evidence to prove a 

An Attorney or Scrivener fuall ~ Reputation. ' 623 
not be obliged to difcover the The Herald's Books are alIO\ved 
Secrets of his Client, no more to prove a Pedigree. Ibid. 

. than a Counfellor. 404 A HiLtory may be good Evidence 
If the Evidence goes to all the or not, Ieczmdlflll JtI~ief1a1lt 

Promifes, the VerdiCt: may be 1IZateriallZ; it may be Evidence 
taken upon any of them; b.ut of the general f-Jiitory of the 
'Otherwife unon that Pro1111fe Realm, but not of a particu-
only which ts proved. 4 I I 1<11' Cui1om. Ibid. 

Copy of a Court-Book good E- 7J1Igcla/e's jJ!oIZt1.flicOIZ nat admit-
vidence to prove one to be an ted as Evidence. 624 
Executor. 43 1 

A'Vit· 



A Table or the Principal Matters 
\ A Witncfs to a Bond [aid at ·the Defend,mt ordered his Servant 

Trial, that he did not fce the . to indorfe the Exceptions on 
Obligation fealed or dcliver~d, the Bill, but to omit the Marks, 
but the Plaintiff was allQwed and deliver it to the Plaintiff : 
to prove the Obligation by Ruled that this was a Copy of 
Comparifon of Hands of the a Bill, and not a Copy of a 
Witl1cfs, and [aid that a Man Copy, and that the BiUde-
£hall not lofe his Obligation, livered is an Original, as well 
bceaufe they have tampered as the Book; and that the Ac-
with his Witnefs.Page 639 cept~Hlce of the Bill, and GX-

'\ The Bill of Lading is always cepting only to Part, is an Ad-
~ .. read as Evidence in cafe of a mittanee of the Rcfidue, and 

Policy, to prove the Goods on that the Omitting the Marks 
Board. . 640 in the Endorfell1cnt is a Wai-

\,( Trover for a Ship, upon Evi- ving of them; and it wa~ ob-
dence it appeared, that the jeCted, that this was a Confef-
Plaintiff had but a fixteenth fion which ought to be taken 
Part of it ; this is good, and together; but ruled that this 
the Intereft of the others may is not a ConfefIiop, bUl only a 
be given in Evidence in Miti- ~ Caviltoth~Price,&c.P·age67z 

, gation of Damages. . Ibid . . 'When a Deed is loft or burnt, a 
)\ In an ACtion brought by th~ Huf- . Copy or Counterpart', or the 

band after the Death of the Contents may be given in E-
Wife, it appeared upon Evi- vidence i but it is never per-
dence to be Money rccretl y de- mitted, e:l{cept it be proved 
po£ited by the Wife, and a that fuch a Deed was executed; 
Note taken for it in the Name and in the principal Cafe; the 
of a third Perfon; and it was Witnefs could not prove the 
admitted to be proved, that Letter written; the Copy of 
the Wife raid, that 1tl,e had re- which was offered ih Evidence, 

t ceived the Money again, the and therefore it was difallow.;. 
Cafe depending only upon this .< cd. 673 
Tranf,1ctioll, '\That fue faid A Defendai1t in Battery or T-ref-
rtlled to be Evidence. 647 pafs, or Riot, &c. maybe a' 

In an Action for Work done, &c. Witnefs, except Procefs be fued 
the l)luintiff gave in Evidence againfi him, or he appear and 
a Copy of a Bill delivered to plead, then he filall not be 
the Defendant, and copied by fworn, if it appear fuch Evi-
Order of the Defendant, and denee would have been given 

, feveral Exceptions were taken againfl: him, as would have 
by the Defendant to the Bill, made it a Quefiion to the Jury, 
and fome Marks fet againft l'f he had been guilty or not. 
fome particular Pmcels; the Ibid. 

I cf~(01n:: 
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cf ~'0t11m unicatton. 

The Party excommunicated for 
not going to his Parifh Church 
upon the Return of the Signi
ficavit, may plead in R. 13. 
that he has gone to any other 
Church. Page 176 

<f~ecution. 

After a Verdiet in Ejeetni.ent had 
twenty Years ago, it was now 
moved that the Plaintiff might 
take out Execution byanHaberi 
facias poJfeffione1lZ without Pre
judice or Di(pleafure of the 
Court, and that he might not 
be put to his Scire facias; the 
Leafe upon which the Verdiet 
was given, not being expired, 
the Court refufed to give any 
Dire&ion. 427 

Termor for Years makes an U n
der-Lcafc, his Exccutor brings 
an Adion for---the Rcnt re
fC1"vCO in the Vebet & Veti
ftet, the Aetion proper., . 6 

The Executor arrefts the Tdla- .. 
tor's Debtor before Probate; 
the Arrefi is tortious. 22, 87 

It being fhcwn to the Counfel 
of an Executrix, that fuc had 
no Caufe of Suit; and {he af
terwards proceeding in the 
Suit was decreed to pay cons 
out' of the Teftator's Eftate. 

85 
Judgment upon a Scire facias a-

gainfi: an Executor, and an 
Inquiry ~ and returned that he 
diver/a bOlla te/latoris difPo
fIJit, elongavit, & ad propriu7JZ 
ufullt cOlzvertit, he comes in 
and pleads that he was never 
Executor, or adminiftred as 
Executor; and traverfcs abf 
que hoc, that he bona teftato
ris difpofotit, &c. whereupon 
Hfue joined, and found againfl: 
him, and J udgmen't, which 
was held good upon a Writ of 
Error j for he having gone off 
from his Plea of Ne tlnqueJ 

/ Executor, and traverfed the 
Converlion, it fhall be intend
ed a Con verLion as Executor. 

Page 86 
The Conufce in a ;Recognizance 

makes his Executor and dies, 
the Executor ailigns it to J. S. 
who pays the Money to the' 
Executor; the Executor dies, 
and Adminifiration :d(J bonis 
non is committed to the next 
of Kin to the firll: Te'ftator; he 
{hall not recover upon this 
Recognizance. 143 

One being indebted to M makes 
her Executrix-; and devifes to 
her Land worth 20000 I. and 
devifes his Jewels to his Wife: 
:Decreed that if the perfonal 
Efiate be not fufficient, the 
Land fllall go in Difcharge of 
th~ Debts, and the fpecifick 
Legacy filall not be loft; but 
.if there be not enough befidcs 
the fpecifick, Legacy to pay 
the Debts, tiJen the Executrix 
may retain. 15 8 

K ExeclJ-
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Executor.de [on, tort liable to' the " ?Izqy. do, &c. this is tantamount 
to foall; and: if he doesnot'do 
it, an Information lies. ,'Page 

i rrghtful Ad n'lin ifirator, to be 
. . punifhed Forbis tortious In
.)1 termed ling' in an ACtion of 

, > 'I'rovcr, in"which he fuall be 
· liable to Damages; but what 

1 he has lawfully paid, fuall be 
recouped from the Value of 
the Goods. ' Page 274 

J u'dgtnent ·]was,given againfi an 
.: Executor, who brought a Writ 
~<of Error, .and ,the Judgment 
· B was.-: 'affirmed; and ruled, that 
f,the.tExecutof!'fuall not pay 
.~.~ Cofts, and the _ Courfe has al
· ways been accordingly, which 

2 the Court faid was the beft 
, Ex-pofitor of a Statute. 400 
In .Trover brought by an Exe

cutor, he fuall pay Cofts upon 
a Nonfuit; for there he is not 
obliged to name himfelf Exe
cutor. Ibid. 

An Executor is not bound upon 
. -the: Statute of 3 Jac. to find 

Bail upon a 'Writ of Error • 
. " Ibid. 

, 

cftpofition ofmo~i)~ anil 
.' ~enttn'£~. 

The Law will not fuffer Confiruc-
tions by FraCtions. 7 2 

The Word Eflate in legal Par
. lance; carries' both the Quan

tity and Subfiance of the E
fiate. c 194 

The ',Words flOW U'Vi1zg in a Will 
fuall be intended at the Time 
of the.· Death of the Teftator. 
-,' ,-., ·::~:~b:)J;_ ' 208 

In the Cafeo£.a publick Officer, 
_ where the "Statute fays they 

" >cj'--4 , 

'" .•• 37 0 

. Sale of Stock, if the other ap
proved of his Bargain, and de
manded it ore tenus, or by 
Note in Writing left at the 
Eafl-lttdia Houfe, before:.fuch 
a Day, and counts that liut he 
demanded it -ore tenus; and- by 
Note in Writing at the~Eaft
India Haufe, the Defendant 
had not transferred it, &c. up
on which the Defendant de
murred, and objeCted that the 
Deniand ore tenus could not 
be left at the Eaft-India 
Hou{e, and therefore it ought 
to be perfonal; but adjudged 
for the Plaintiff, the conftant 
PraCtice being an Expofition 
of the Words. 391 

The Import and Operation of the 
Word Pre1nij}'es. 53 2, )' 33 -

The Word P2acitu7Iz includes a 
Demurrer. ' 550, 5' 54 

Where ljfue and Heir may be 
Words of. Purchafe. · 559 

A Reverfion in Fee will paf~by 
the W ords,all his Lands ,'I'c-
1Ze1Jtents and Heredital1icnts in 
a "ViII. 632 

felonr. 

I F the [pedal ,Verdi~ have not 
fufficlently a[ceitumed I, the 

FaCt; a Venire facias vle: "000 

ought to 'iifue, and" a' nCw 
Trial 
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! T·rial and Verdict had, for 
·there can he no Amendment 
of a ·fpecial Verdi6t found of 
a Felony. Page 667 .. , 

I J! 

The Court will fometimes for 
'good Caufe fuewn, even in lo

cal· Actions compel the Plain
,tiff to try the Matter in a 
feigned ACtion, that the Venue 
may be changed. 44 

ftlo be ret 

The Adminiilrator of a Felo de 
fe may have :it Certiorari to 
the Comner; and upon the 
Return, traverfe the· Inquifi
tion. 45 

., 

fted fada~. 

A Fieri facias was delivered to 
the Sheriff after the Death of 
the Party, and the Goods were 
executed in the Hands of the 
Executors, who llloved for a 
Reftitution, for that the Pro
perty was not bound by the 
Ad of Frauds and Perjuries: 
Adjudged, that the ACt did not 
aid the Party, but only a Pur
chafer in a Market overt. 257 

fine. 

Fine after five Years pail is no 
Barto a Writ of Error brought 
to' rcverfe it. 14 

A Fine in a?2tiel1t 'Den/cine, no 

Barto a Writ of Difceit brought 
to reverfe that Fine. Page 14 

Upon InfpeCtion of the Party, 
and proof of her Age, the 
Court vacated the Fine. 24 

A Fine of it felf is fufficient to 
pafs an Eftate, without the 
~ffifi:ance of any other Con
veyance. 184 

Husband and Wife levy a Fine 
of the J ointtlre of the Wife, 
with an Intent to raife a long 
Building Term, and upon an 
Agreement that the Wife fuall 
have her Jointure out of the 
referved Rent; the Fine e
nures only to this particular 
Purpofe, and does not_ defiroy 
the Jointure of the Wife. 138 

r. L. being feifed in Fee, ac
knowledges a Statute Merchant 
to K. and after a Statute-Sta
ple to G. and after another to 
11. and E. 11. and E. extend, 
and after K. extends) and then 
G .. extends; K. and G. affign 
to E. L. and r. L. levies a. 
Fine to J. L. who devi:fes the 
Lands to E. L. and to his 
Heirs Males, Remainder to the 
Daughters of 'Y. L. and E. L. 
levies a Fine, and dies without 
Hfue Male; Mary and Eliza
beth are Daughters and Heirs 
to cr L. andalfo Heirs to 
E. L. and the five Years pafs i 

the Wife of the Defendant be
ing Executrix of the Survivor 
of \ E. and B. takes Admini
firation de bonis non to G. 
and acknowledges SatisfaCtion 
upon the Statute made to G. 
the Defendant enters, and the 

Plain., 
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Plaintiffs having married Mary 
and Eli;?'abcth, tbe Daughters 
of To L. and Heirs of E. L. 
brought their Ejcament: Ad
jt.tdged for the Defendants; and 
that the Statute of K. and G. 
coming into one Hand, the 
Statute of K. is extinguiilied, 
and that the' Statute of G. is 
not nlerged, becaufe of the 
intermediate Efiate of B. and 
E. and G.'s Efiate being in 
ejJe, the five Years being paffed 
was no Bar, for,after Satisfac
tion acknowledged upon the 
Statute of G. a new five Years 
accrued. Page 260 

'A. Leffee for ninety-nine Years, 
. Remainder to B. for Life, Re

mainder to C. in Fee·; B. le
vies a Fine; living YJ. the 
Leafe determines, notwith
fianding the five Years paffed, 
c. may enter, for the Pofl'ef
fion of A. amounts to a con
tinuaJ Clainl b~ C. Z62 

Father Tenant for Life, with 
Power to make Leafes for 
twenty-one Years, three Lives, 
Of ninety-nine Years, determi
nable upon three Lives, Re
mainder to his Son in Tail, 
Remainder to the Father and 
his Heirs; the Father leafes 
for twenty-one Years and dies; 
the Son being Tenant in Tail, 
Ieafes to J. S. for twenty-one 
Years, to comnlence after the 
Determination of the firfi 
'rerm, and dies during the firfi 
'l"1er.m, leaving I1fuc; the Iffue 
levies a Fine, and declares the 
Ufe to himfelf in Fee; the 

4 

firfi: Term ends, and thefecond 
Leifee enters, and the Le[ee 
brings an Ejectment: Agreed 
that the fecond Leafe was not 
warranted by 32 H. 8. or any 
Power within the firfl: Settle
ment; and it was adjudged 
that the lifue in Tail after this 
Fine, might avoid this future 
Leafe, and enter upon the Te
nant when it commences in 
Poffeffion ; for by the Fine the 
Efiate was difcharged. of 
the Efiate-tail, and the Conu
fee had a Fee in him. Paue 

,,,:> 

284, 317,3 28• 

:1fo~fetture. 

'renant for Life fuffers a com
mon Recovery, and after re
verfes it by a Writ of Error; 
the F orfeitul'e remains. 74 

Forefis are excepted by the Sta-
tute of 22 & 23 Car. 2. 99 

No one can keep a Dog within 
the Forefi, that is not expedi
tated. 100 

1founncr. 
Where the ·Founder of a College 

has once given Statutes to the 
College, he cannot give other 
or new Statutes, unlefs he has 
referved to himfelf an Autho
rity for that Purpofe. 5 13 

franc1.Ji(c~. 
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Liberties are of three Kinds; 
Firjf, The antient Flowers of 
the CrovtlO, as Felons Good5', 
&c. which if forfeited Judg
ment may be of OzJ{ter or Sei
fure. Secotldfy, A Thing new
ly created, as a Corporation, 
which if forfeited, and J udg
ment of Ou/fef given, there 
needs no Seifurc. 'Ihirdly, 
'rhere are Things newly cre
ated, as Nhukets, &c. '~There 
if Judgment of Oll/fer be gi
ven, there iliaH be Scifure for 
the King. Page 3 I 1 

Franchifes not eifentinl to a Cor
poration, but a Privilege ap
pertaining to it; the b'!fcnce 
of a Corporation is to make 
By-la ws, and govern their 
Members. Ibid. 

Propofals for a l'viatch carried on 
by way of Letter; 'tis a good 
Promife within the Statute of 
Frauds and Perjuries. 143 

The Feoffe-e promifcd to make 
a Defeafance to a Feoffment 
by Parol: ~ecreed a good 
Promife within the Statute of 
Frauds and Perjuries. Ibid. 

J. being in Ne'lvgate for Robbery 
and Burglary, makes a Bill of 
Sale of his Goods, as a Provi
{ion for the Plaintiff his Son, 
who after the Execution of 
his Father~ brings an Adion of 
Trover for thefe Goods againft 

the Defendant, who was She
riff of Londolz; and the Bill 
adjudged to be fraudulent, for 
it can be intended to no other 
Purpofc, tha.n to prevent a 
Forfeiture, und defraud the 
King; and th:1t when the Fa
ther is convict of a Faa be
fore the Sale, this {hall relate 
and avoid the Sale. Page 357 

([;'Uttill~. 

I F upon Playa Que.ftion colla 
, teral arifes, which is referred 

to the Judgment of another, 
and a \Vager be laid upon that 
Quefiion, whether is fuch a 
\Vager within the Statute of 
Gaming. 57 2, 573 

Where Money loft at Gaming 
upon feveral different and di
fiant Days, fhall be within the 
Conftruction of the Statute of 
Gaming, as Money loft at one 
and the fame Meeting. 573 

Whether the Words, Cottage, 
'Bartz and Lands, mid aU o
ther PrelJlijJes, taken with the 
Recital of the Term, be fuf
ficient to pafs the Term. 528, 

11fque 545 
Difference between a Grant by 

LeiTce for Years of the 'rerm, 
and of the Land after his 
Death: .0Jttre. 538, 539 

L Execu-
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Exc~utory GrHllf.s of a 1~erm } King Cbar. 2. being indebted to 
have never yet been admItted diverfe Petfons in the Sum 'of 

, though c~,ecutory Dcvifcs have. 4160001. 8 s. and '2 d. for the 
~ P[!ge 545 PaYl'uent of the Inteteft of that 

. ,-' 

<!lJtilllt% of tbe }l\tng. See JP!r~ 
rcgJtiin. 

Sum, grants for him, his Heirs 
and Succeifors 25QCO I. per A'2fZ • 
to be paid out of his Revenue 
of the Hereditary Excife. 'Page 

60! 
A Debt due to the King, is not I The King hath Power to alienor 

pardoned by the Act of Obli- charge the Eftate which, -he 
_ vio~. , 190 hath ilt jure Caton". 602 to 

W here the King by his Letters 606 
Pate!)t grant; to a Company Of Penfions. , 603 
the fole Trc1de within fuch a Where a Duty that did belong 

· Precintt, exclufive to the refl: to the Cremin is granted to the 
of his Subj~t1:s, the King is not Subjett, the Officers that c01-
borp1d from Iitenllng others to leC! it, continue the Officers of 
Tr£1de,. but others not liccnfi'd the Crown, though the Duty 
ate bound. 197 belongs to the SubjeCt. 607 

Grallt .of an Office by the Kihg The King's Grant ought, to be 
· to A. durante btlzep1acito; taken in fuch Senfe, as is a-
and then after his Death, Sur- gteeable to his Honour. 659 

· render, or Forfeiture of this Where the King intends only to 
Patent, another reverfionary confirm, yet his Letters Pa-
Grant to 13. and after that an- tents may amount to a new 
other revcrfionary Gr~mt to Grant. 66! 
C. whether the rcvcrl10nary A legill Intention in the King's 

:. Grants be good. 446 Gralits arc not always necef-
Enate or Office held at the Will fary, but fometimes a moral 

of a. common Perron, cannot Ihtcnt fuffices. lhid. 
be furrendrcd or forfeited, but The Surrender of void Letters 
it may be in the Cafe of the Patents may be a gomtGonfi-
King; and <1. teverfiohary Grant deration. 663 
nlade by the King upon the Letters Patents fuall not he a.
Determination of fuch Office, voided upon Oyer. ' /bid. 
by Surrender, Forfeiture, or The King grants a ~lanor 'with 
Death of the Grantee at Will, the Appurtenances, and the 
is good; and the King is not Advowfon by Name" which 
deceived in his Grant, which lately did belong to the Arch-
he would be by granting that bj/hop of C. and to the Abbot 
ill. prtt/t'ftti, which he intended of, &c. and the Arcbbijhop ne-
to grant ill fUN/ro. 58o, 581 vcr had it, though it: was fo 

2 recited; 
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recited; yet the Grant adjlldg- \ 
etJ to be good. Page 663 

The Gcnet~l 'Vords of the King's I 
Patents fhall be coMl:rued with 
Relation to the Recital, when 
the King defigns a Profit to 
hitI1felf, and not to diminifh 
his Revenue; but if there arc 
'Vords to thew his Intent, Noll
obf&tt1l-te the Pateht will be 
good. Ibid. 

/ 

E'. Xceptiort was taken to the 
Return of an Habeas Cor

pus upon a Commitment by 
the College ttt Phyficians; the 
Defendant was difcharged, the 
Offence being pardoned. 676 

~t~lJ ([reatotl. 

In Cafe of Treafon, if the Per
fon docs not plead, the IndiCt
ment is taken pro COltfeD'o, 
and is not like to Cafes of F e
lony. 145 

'1'rcafon cannot be committed 
but againfr the King. 16 3 

Upon nn Outlawry for High 
Trcafbh, the Court of R. B. 
over-ruled Sir T A. who :11-
ledgcd that he was out of the 
F .. e~lm at the 'time of the 
ExiJ!,ent awarded, and prayed 
his 'Trial, the Year being ex
pired, and he not at Libcrty 
to yield himfelf up, the Court 
made a RlIle for his Exccu-

tion, and gave no Judgment 
in Court. Pa~e 195 

Writ of Error upon a Judgment 
in High 'f reafon, the firft Excep
tion was, bccauCe it \vas omit
ted in the J udgmellt that .k
creta foNt atIJptlreIJtu"r, tbis be
ing Part of the Judgment pro
nounced; yet notwithfianding 
the Exception, the Judgtnent 
held to be good; for though 
it be always pronounced, yet It 
is never cntfed as P~rt of the 
Judgment; the fCCOfld Excep
tion was, b::caufe the Indict
ment Wcl11ts eofttra alle!!imzti.:e 
fllte 'Debitlt1!z; and for this the 
Judgment was re'Z)erfed; for 
this Claufe is not by w$.y of 
Aggtavation, but thews h~w 
he was guilty proditorie. 338) 

360,42 5,44 2, 

If an Alien' come here and re
main, the IndiCtment ought 
not to fay Ncituralelll [uiJ71t 
'lJol/tifttt7l!, bccaufe he is no 
natural-born SubjeCt:; but it 
ought to conclude cMitra al
legiml-tite jiltC 'lJebittIJIJ, for he 
has a Protettion, and a Iocd 
Allegiance is due; but if an 
Alien come here in an hofiilc 
Manncr, and never was under 
the King's Obedience or Pro
teCtion, he cannot be endiCt:'~d 
at all, but mufl: be tried by 
martial Law, or Ranfom. 360 

~onttne 3licpleQ;iantu). 

Upon a Ifo71ti1te Replegiatido if
fued, and an Bloig1ZlIlel1t re
turned by the Sheriff,; he a

gainft 
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gainH whom the \Vrit i1fucd 
coming upon Procef-, cannot 
plead till he bring in the Body. 

Page 6r, 72 
The Eloig1zlIle72t is a Contempt, 

for which the Court \vill com
mit, till the Bo'dy be brought 
in, and the Sheriff's Return of 
the Eloignment ~ a fufllcicnt 
Foundation, and not traverfa
ble; but if the Party will gage 
Velivermzce, the Court may 
let him to Mnilzpri[e. 62, 76 

An HOllline Replegiando being 
brought againft the Defendants 
for the 'Vife of the Plaintiff, 
and Elong at' returned ; before 
the Return the Defendants ap
pear, and entcr a Plea of NOll 
ceperu12t with the Filacer; but 
upon Miftake a lJlithernmlz 
was awarded, which the Court 
upon Motion fuperfeded; for 
the Party might appear at the 
Rcturn of the Replegiate, and 
plead Non ceperttnt; and then 
no Withen2a7lZ ought to be a
\varded. 337 

~orpital. 

La y Hofpital, as fuch IS not 
grantable in Reverfion. 15 

An / Inn-keeper is not a Trader 
within the Statute of Bank
rupts. Z76, 29 I 

If an Inn-keeper without rcafon
able Caufe, refufes to find 
1'.icat, Drink and Lodging for 
his Gucfts, he is liablc to an 
ACtion upon the Cafe. z76 

I 

If an Inn-kecner takes an ex-
~ 

celli ve Price for his Goods, he 
may be indicted; or if he be 
fituated in an inconvenient 
Placc~ or mifgoverns his Inn, 
he may be fuppre1fed. 291 

Inns are within the Statute of 
Ale-houfE's. 793 

A Man brought an Horfe to an 
Inn, and direCted that the Inn
keeper fllould not give him 
any more Food, for he would 
not be refponfible for it.; in an 
Aaion brought for the Food 
after given to the Horfe, it 
'was fuled, that this was not a 
Difcharge, for the Security of 
the Inn-keeper would be 1ef
fen'd by it, who may detain 
the Horfe, and by the C1JfiOllt 
of London fell him for his 
Keeping. 648 

Judgment by the Lords Spiritual 
and Temporal erroneous., be
caufe in this Cafe exclufive or 
the King.; for though they give 
the Judgment, it is not in the 
proper Stile theirs, but is per 
Ctlria11Z P arliame12ti coram 
'Domino Rt~~e. 52Z 

The Houfe of Lords have not 
Conufanceof an original Caufe. 

522 to 524 
An Ordcr of the Houfe of Lords, 

as to a Matter of Law not pro
perly before them, difregarded 
in R. 13. 527 

l'he J oumal of the Houfe of 
Lords not a Record. Ibid. 
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By 2 Ed. 3. I 2. and 14 Ed. 3.9. 
Hundreds that were not grant
ed out of the Crown in Fee, 
at the Time of making thofe 
Statutes, arc annexed to the 
Counties; and Letters Patents 
fince granted of them are void. 

Pagc4 1 

Though an Houndred-Court may 
hold Plea in Replcvin; this 
ought to be in Court, and not 
out of it. 675 

~tHZOCl'. 

GRANT of the Cuftody of 
an Ideat, and his Lands to 

the Grantee, his Executors, 
Adminifirators and AiYi.gns. 4, 

138 
An Inquifition finding the Party 

an ldcot per 8 aft-nos ulti71ze 
elapfos, repugnant. 5 

gjntpEn:r~ nee. 

\Vhere the Caufe is by Original, 
an ImparLmcc is ex gl'tttia. 2 

~mph~;.'l'ilJn. 

Lands dcvifcd to the Devifors 
two Daughters, und their 
Heirs cq~ally to be divided 
betw~en them; nnd if they 
die \vithout Iifuc, then all the 

Land to remain over to F. }rI. 
one of the Daughters dies 
without Iffue, the Sifter 1ha11 
have her Moiety, and not 
F. }rJ. Page 17 

Lands are given to A. and his 
Heirs; and if A. die without 
Heirs of his Body, then 11. to 
havc 600 t. A. hath an Efiate 
in Fce. 19 

gJmpzifonntent. 

A Bailiff arrefts one out of a Li
berty, and brings him to the 
Gaoler of the Gaol within the 
Liberty, who imprifons him; 
this is not faife Imprifonment 
in the Gaoler. 49, 50 

Where two or more are concern
ed in the imprifoning the fame 
Perfon, one may be guilty of 
faife lmprifonnlcnt, and the 
other not. 49, 50, 5 I 

1 n'Oict.mcnt. 

Refufal of the Oath of Supre
luacy incurs a Pr t£7/-!lJnirc up
on 3 Jac~ cap. 4. after Tcnder 
by a J ufiice of Gaol-delivery, 
though never tendred by the 
Bithop; and though in the In
diamcnt the Tender did not 
appear to have been per J u
ftice of, &c. as rcquifite by 
Sta tu te; yet ita ppearing in 
the Placita, it is good. 1 I 

indictment upon thc Statute not 
Hrialy perf uing the Words of 
it, but omitting fome, yet 
good. Ibid. 

M In-
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indittment for woading Cloths 

but to the third Stall, and a 
Cuftom laid for forty Years 
und more; that Dyers ufed to 
woad their Cloth to the fourth 
Stall; this no Dcceit to the 
Publick. Page 109 

The Omiffion of Pi' & arlllis in 
IndiCtments was fo material, 
that before the Statute of 37 
Heft. 8. an IndiCtment ought 
to be quafhed for it. 426 

IndiCtment upon the Statute for 
. eteCtmg a Cottage, and feve-
ral Exceptions to it. 564 

Where the Trial of Infancy {hall 
be. 10, II 

~ufo~mation. 

Information for carrying a Child 
to Jmnaica, though the Child 
pretended that he ,had no 
Friends, &e. 47 

In an Information upon 35 Helz. 
8. 17. for copverting, Wood
Land into Arable and Pafillre, 
it being faid generally that he 
cut 'down l1ofcos, &c. Excep
tion taken that the Words of 
the Statute were not perrued, 
it not being fuewn that the 
Land was fet apart, and ufed 
for \Vood .. Land; the Excep
tion difallowed. 52. But af~ 
tcr the Information was quajh
cd for faying the Place con
veltcd, was two Furlongs from I 
the Houfe, and 110t 1hewing 

3 

where, or 'in what Parilh the 
Houfe was. fJJae;e. I 16 

Information againft a J ufiice of 
Peace for not conviCting' feve
ral Perfons for being at -a. Con
venticle. 60 

\Vhere A. and 11. inform a Ma
gifirate of the Faa, that is 
puniiliable; yet if A. only 
bring the Information !2!.ti tOlll, 

&c. A. only IS the Informer 
within the Statute, that -is en
tituled to the Penalty.: , 60 

J ufiice of Peace is bound to ad
minifier the Oath, if required 
by the Statute of 22 Car. 2. 

and if he refufes, an Informa
tion will lie; but he is not 
bound to commit upon- that 
Oath. 60,61 

Information for making of mix'd 
Metals, and felling fuch Me
tals for Sterling, tho' fold but 
at a reafonable Price; an Of
fence at Common Law. 109 

An Information upon an antient 
Statute of continued Ufc, and 
general Good; tho' the Time 
of making the Statute be mif
taken,· yet the Information 
held to be good. I r I 

An Information againfr a PopHh 
Recufant conviCt, fhould fet 
forth the ConviCtion. I 14 

An Information upon the Statute 
of I Jae. cap. 22. bccaufe the 
Defendant allocavit & jigilln
vit vigil]t. coria tfl1l1JCIt. A,z
glice, tanned Skins, not being 
good and fufficient; moved in 
Arreft of Judgment, that. this 
ought to be· intended but one 
Offence·; butrwled to be· feve-

- ral 
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ral Offences, and fo feveral Pe
nalties incurred. Pa"e 366 

Information againfi: the Defen
dant for not taking the Oaths, 
and for acting as an Aldcrnl£U1 
after the Time incurred, with
in which he ought to have ta
ken the Oaths; it appeared 
that the Seffions in which he 
was to have taken the Oaths, 
began the 8th. and was ad
journed to the 22d. the Aaing 
which was offered to be proved, 
was between the 8th and the 
22d, tViz. the 18th; and this 
was held not to be an ACting 
after the Time incurred; for 
the next SeJlioltS, when it is re
quired he fuould take the 
Oaths, is the whole Time of 
the Seffions. 5 8~ 585 

An Information was exhibited a
gain!l: the Defendants for hiring 
a Ship to tranfport themfel ves 
into Fral1ce., there being then 
War between E12g1atzd and 
Frmzce, with an Intent to af
fill: the King's Enemies, and 
that they were taken going 
into the Ship; upon Motion in 
Arrefi: of Judgment, the Court 
[aid, that this Offence borders 
upon High Treafon; and held 
it to be an Offence at Com
D10n Law, and fined the De
fendaBts. 637 

lnn~ of (JtOUtt. 

In what Manner the Temple may 
be faid to be a Place privi
leged. from Andis. 61>4, 68 5 

Though the TellipteJ ~re cxtr~l-

parochi,11, and out of the City 
and Franchife of· the City of 
LOlzdon; yet they are within 
the County of LOJzdon. page 

68 5 
One indiCted at the Old-J1ailf)', 

tried and condemned for break
ing a Chamber in the Te17l
ple~ lbif:l. 

No one ought to come from One 
Inn of Court to another, 
without a Certificate from the 
Treafurer of that Sodety which 
he leaves. 686' 

The Feoffor covenants for him 
and his Heirs, with the Feoffee, 
his Heirs and Affigns, to make 
further Aifurance; the Feoffee 
affigns, the Affignee brings an 
Aaion of Covenant, and then 
the Feoffee rdeafes i the Bring
ing an Aaion veils fuch an 
Interefi: in the Affignee, that the 

.. Covenantee cannot rcleafe. 257 
Dcvifee of a Reverfion brought 

an Aaion of Coveriant for 
Arrearages of Rent incurred 
after the Te!l:ator's Death; the 
Defendant pleads, that after 
the Arrearages incurred, and 
before the Aaion brought, the 
Plaintiff had afllgned the Re-

L 

verfion; to which the Ph1intiff 
demurred; and adjud..f!,cd that 
the Arrearages were a . Right 
veiled in him before the Af
fignment. 367 

Upon a Super returned in the 
Exchequer, the Qudl:ion arofe 
upcn the Act for taking Share'; 

JC 
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in the New Riv£f\Vatcr, which 
enacts that the Shares 111:111 b(! 
taxed in the County where 
the Owners inhabit; and the 
Defendant living in one Coun
ty, and being taxed in another, 
refufcd to pay; and the Court 
held i11e ought to pay, there 
being an Interefi veficd in the 
King; and if the Remedy for 
ColleCting, or the Method of 
Afi'effing be impraCticable, the 
Duty being vefted in the 
King, it 111a11 be levied by the 
Affiftance of this Court. Page 

642 

9l0tllt ann feberal. 
Upon a joint Bond, if one is 

dead, the Declaration againfi 
the other is good, becaufe it 
is his feveral Deed; but if the 
other Party be living, he luay 
plead it in Abatement, bccaufe 
the Lien is joint. 280 

~1Tne. 

Where the Hfue is fpecial, if Part 
be found for the Plaintiff, it is 
well enough; for if the De
fendant's Plea be falfe in Part, 
it is falfe in the Whole; but 
upon the General nfue, all 
ought to be true, and found 
for the Defendant. 299 

~uilglnent. 

Moved in An'eft of Judgment 
upon the Face of the Record, 
after an Hfuc found for the 
Plaintiff in a Plea of plene 
Adllti12 ij1ra vit pleaded, that 
Adminifiration was committed 

J 

by the Archbijhop of TorI:, 
where tIle Intdl:ate had bona 
1totabitia in London; if it had 
been upon a Demurrer, the 
Court ,-,vould have taken No
tice of it, but not after the 
Caufe bas been tried. Page 237 

Where a Judgment in 'E. R. was 
reverfed by Writ of Error in 
Parliament, the Court of B.R. 
refufed to give a new Judg
ment; and the new Judgment 
was given in Parliament. 514, 

515, ;16 
He that has Judgment upon a 

Point tried, ihall defeat a frau
dulent Sale of Goods; but not 
he who has Judgment by Con
fdfion, unlefs he prove, that it 
was for a jufi Debt. 586 

If. was convitt of Perjury, and 
outlawed for it afterwards; 
no Judgment can be given a

'vgainft him till he be prefent.684 

A· Caufe is not within the J u
rifdiClion of a Superior Court, 
when it comes there per {ttl
tum, and before its Time, by 
Writ of Error, or Appeal. 

5:' 2, 523 

9lttffice~ of tfJe ~care .. 

Jufiices of Oyer altd Tef?Jtiller 
cannot hold Plea hut of IndiCt
ments taken before themfelves; 
but the Jufiices ad piacita te;' 
1tend. fitting by Patent may. 32 

Whether a Judgment of the Sef
lions, where they have Power 
by Statute to commit, .being, 

It 



Contained in this Book. 
It is ordf;red that he be COJlJ

mitted, be good, it not being 
by Words de prte/e1Zti, as in 
11. R. where tne Judgment is, 
Ideo COlnlnittittJr. 'Page 80 

Where the Commitment of J u
ftices of the Peace, by Vir
tue of a Statute is from a 
wrong Time, the Court of 
11. R. will difcharge it. 8 I 

The Iufrices may difcharge poor 
Prifoners againfl: all Creditors 
to whom Notice is given; but 
where a Creditor is left- out of 
the Lift, he is not difcharged 
againfl: him, though Notice be 
given. 11,6 

Upon a ConviCtion upon the Sta
tute of 22. Car. 2. in a Corpo
ration for being at a Conven
ticle; the Appeal fhall be to 
the ,Quarter-Seffions of the 
Corporation. 122 

No Partiality or Favour in the 
Juftices fuall be intended. 123 

The Jufiices are only to a~efs 
the S!JtantzJ1n that other Pa
rifhes are to pay towards· the 
Relief of the Poor of a Pa
rifu in the fame Town, and 
the Rate is to be made by the 
Overfeers of the Poor of the 
Parifh. 25 8 

The Jufiices may tax particular 
Perfons of another Parifh, 
where the proper Parifh is 0-

ver-burthened. 259 
Ten Pounds per Attn. Freehold, , 

as much within the Statute of 
14 Car. '!. for the Settlement 
of a poor Man, as ten Pounds 
Rent; QUtCre. 268 

Obligation with Condition to fave 
the Pariili of S. harmlefs froln 
J. G. his 'Vife and Children, 
Jofeph the Son of J. G. born 

. at the Time of the Obliga
tion entred into, had a Wife 
and Children, whom he could 
not maintain, and the Parifu 
by Order of the J ufiices was 

J to allow two Shillings per 
Week to Jo/eph, for the ]\;lain
tenance of him and his Fami
ly; in an ACtion brought upon 
this Bond, the Condition was 
held to be broken; for though 
it did not extend to Grand
children of 'J. G. becoming 
chargeable; yet their Father 

. Jofeph, who is by Nature 
bound to maintain them, be
ing unable to do it, he is in 
that RefpeCt impotent, and 
become chargeable to the. Pa
riili" and he is Within the ex
prefs Words of the Condition; 
and held in this Cafe, that all 
the Children of J. G. though 
born after the .Obligation el1-
tred into, would be within 
the Words of the Condition. 

Page 557 
Quefiion upon the Statute of 3 

frill. & J.l1ar. was, if a poor 
Perfon being taxed in the Pa
riili, and not having paid, but 
dying before Payment, or In
habitance by the Space of forty 
Days, had gained a Settle
ment; and adjudged that Tax~
tion without Payment not fuf
ficicnt. 620 

N The 
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The Jufiiccs charged all the In .. 

habitants generally to the Sca
vengers Ratcs, according to 
the Statute of 2 If/ill. & Mar. 
and tLe Qm::fiion between the 
Inhabitants of N. was, Whe
ther tbe Inhabitants of that 
Part of" the Purifh which in
habited \vithin the Country 
out of the Paving, fhould be 
contributory to the AfIdfments 
for the Paving; but the Order 
was confirmed, for the Words 
of the Aa are general; and 
where the Law does not di
fiinguiih, the Court ought not. 

Page 643 
One was placed vvith a Barber 

to be in{hucted to' i11UVC and 
make a Bob-Wig,for alTwclve
month, and to be found in 
Clothes by the Barber, and the 
Barber to have what he earned; 
this will gain him a Settle
tlement within the Stat. qf 
Witt. & lHar. 67 I 

~ttftificatfot1. 

If one enter upon my Land, and 
I defire him to go off, and he 
refufe, I may t1fi-~ Violence, 
but mufi not wound him. 228 

In Aifault, Battery, and falfe 
Imprifonment, the Plaintiff 
counted of a Detainer, qttOuf 
que he paid loS. the Defen
dant jufiifies under the Com
ll1and of the Court of Confci
e11ce in· London, and pleads 
that the Plaintiff \Vas fummon
cd to appear I Nov. and that 
the Proccfs was continued till 

2 

30 Nov. and that there was 
an Order to take him and car
ry him to the Counter; and 
that Virtute Ordif2is prtedifl. 
he arrefied and detained him, 
till he paid II s. and lode 9nd 
it was rtt!ed that he need not 
fhew the Continuancy; for up
on Default of Appcarance~ the 
Plaintiff might be ordered to 
appear at another Day; and 
that it fuffices, if the Defen
dant can jufiify the Imprifon
ment, the which he may do 
if it be for lOS. &c. for the 
Sum is not material; and if 
the Plaintiff would take Ad
vantage, he ought to fhew .. 
that he had paid the 10 s. and 
that the Defendant after de
tained him, for btherwife the 
Q~Joulque need not be anfwer
ed, being only in Aggravation 
of Damages. Page 664 

)Leafc. 

ALeafe made by a Perfon who 
has a tortious Reverfion, 

fhall he good, if before the 
Commencement of the Leafe, 
the Tort be purged., and the 
Leifor hath a rightful Efiate. 3 

A Leafe made by one who hath 
no Efiatc, good, if the Leifor 
be intitled before the Com
mencement. Ibid. 

A Writ of Error on a Judgment 
in an Action of Debt for Rent; 
the Declaration was, that the 

Plain-
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Plaintiff the 25th Day of 
March, &c. demifed UJZU1IZ 

Me§lIagitt1lt [llper accii'Z)ita
tellz Hmnpfled-Hilt habef/d. &c. 
and aifo upon another Demife 
I Mqy, &c. and for Rent ar
rear, &c. the Defendant plead
ed, that the Plaintiff tempore 
di1nij}'. P articulariu7IZ Izihil 
habuit ilZ tene1lJelztis; the 
Plaintiff replied, that Lord W. 
was feifed and demifed to him 
for, &c. and he being fo pof
feffed Mqy 1. demifcd to the 
Defendant; to which the De
fendant demurred, and in C. B. 
adjudged for the Plaintiff; it 
was [aid to be wrong, for that 
the ACtion was brought for 
Half a Yeaes Rent ending at 
Michaelmas, when it v.ras not 
referved upon the four ufual 
Feafrs; 2JtICre. Page 30 7 

l.tet. 

In Trcfpafs the Defendant pleads 
a fpecial Jufiification for an A
mercement upon a Prefentl11ent 
by the Jury for a Nufance at 
the Court-Leet of the Arch
billiop of Canterbury: Ad
judged for the Plaintiff, for 
the Defendant ought to thew 
the Bounds and Limits of the 
Leet, and over what Perfons 
the Leet has J urifdiCtion, as 
to fay de Rejidentib11s & inha
bitantibus infra Mmzer. de 
Lal1zbeth, &c. 392 

Upon a Writ of Levari facias 
to anfwer the King de exiti.:. 
bus terrIC, the Beafis of a Stran
ger levmtt and couChMtt may 
be taken and fold, for no Le
vari facias iffues, but where 
the Land is Debtor; and in 
all Cafes where the Land is 
Debtor, the Beafis of a Stran
ger are as liable as of the 
Owner. Page 617 

lLibel. 

c. forged an Order of Chancery:; 
in which were feveral defama ... 
tory Expreffions againfi the 
Plaintiff; and at the End draws 
a Pillory, and fubfcribes it for 
Sir J. H. and his forfworn 
Witncffes by him fuborned; 
this is but one complicated 
Act, and an Action will lie. 

I 2~ 

To print and publifh a Petition 
before the Delivery, that one 
is an injufi Man, is actionable. 

I 2A'r 

To fay one is a diilionefi Man is 
not actionable, but to, pubWh 
fo, or put it up upon Pofts, is 
aCtionable. Ibid. 

llAberate. 

Conufcc of a Statute extended 
it, and a Liberate returned exc·· 
cuted, and Poffcfiion given, 
but the Conufee never entrcd 
actually; and after the Con~-

fcc 



fee affig ns, the 'I'enant conti
nuing always in PouefIion; this 
does not amount to fuch a Pof
(eff~n as will l1lJtke the Affign
m:.ctlt good, for there mua be 
an actual Entry ; and tho' the 
RCJurn of the Liberate be an 

,actual ~offeffion in Law, yet 
~ when he \.vho Was in Poffcfiion 
contiriu~?· it; this amounts to 

,~anOu[fer,which turns the E
"~~~of tne Conufee to a 

;RighF~;; ~age 300 

r 

~ib~rt!' ani) ~alace·arourt. 

~rh~ Authority of Bailiffs bf a 
;: Liberty, and in what Cafes 
~'.' the· Sheriff may intermeddle, 

and where he muft direa his 
Warrant to the Bailiff of the 
Liberty; and in what Manner 
the Procefs out of the P a14ce
Court muH: be executed" and 
to whom it mufi be direaed. 

4I3 to 418 , 

)JAtnitation. See lriemainiler. 

dia; and adjudged for the De
fendant, for it being limited to 
take EffeCt after the Death of 

'the Husband without Iffue ge
nerally; and there not being 
allY· Efiate to fupport· it, -it is 
,ahfuture Ufe to take EffeCt. up
on fuch a remote po.ffibility, 
as the Law will not aJ!(>w. 

pOage 35 I 
If a Man covenants to {land feifed 

to the Ufe of J. S. and his 
Heirs, after the Death of J. V. 
he continues feifed in Fee, and 
no Efiate altered during the 
Life of J~ V. and if the Co.
venantor dies, this ~all defc.~nd 
to his Heir; but if he cove
nants to frand feifed to the Ufe 
of the Heirs Males of his Bo
dy, becaufe that no Defcent 

. may be to th~ Heir after his 
Death, the Law raifes an Efiate 
to him by 1m plication;, and. he 
dQes not remain feifed in Fee 
during the Life, but his Eftate 
is immediately put into anE
flate-tail. " ' 35 Z 

A Man may limit a future. Ufe 
upon a Contingent after a 
Death without Hfue, .. within 
the Compaf~ of a Life. Ibid~ 

~tatute of )1tlnttatton~, 

n. fcifcd in Right of his Wife, 
the, Husband and Wife join in 
a Fine, and declare the Ufes 
to the Heirs Male of the Body 
of the Husband upon the Wife 
engendred, Remainder to the 
right Heirs of the Husband; : A. receives Money belonging to 
they haveHfue a Son who died an Intefiate; after this B. takes 
without Hlhe; and if the Plain- out Admini(l.ration; fix Years 
tiff who was-right Heir to the expire from the Time that A. 
Husband~ or' the. Defendant received the Money ;2. brings 
wh~ was the Heir to the Wife, his ACtion, A. pleads Nofl, lit} 
iliall have ,the Land, was the fmnpfit infra [ex annOI, :B. rc-
Quefiion upon ~he fpecial Ver- plies and fhews that Admini-

- :1 . J' II . ftration 
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firation was committed to him 
fuch a Year and Day~ which 
was infra [ex mtnos ; the Court 
inclined, that though fix Years 
were expired fince the Re
ceiving of the Money, yet not 
being fo fince the Adminifira
tion committed, this Adion is 

,not barred by the Statute. 
Page 555 

)L,unaticlt. 

The King hath not an Interefl: in 
the Lands of a Lunatick, but 
can only commit them to the 
Care of another, and fuch 
Committee is accountable to 
the Lunatick if he recovers, 
and to his Executors if he 
dies; and by the Death of the 
Committee the Grant is deter~ 
mined. 138, 177 

Where one is a Lunatick d na
tivitate, the King has an In
terell in his Lands, and fuall 
receive the Profits to his own 
Ufe, or grant them to anQ
ther; and fuch Grantee is not 
liable t'J account, but only to 
maintain the Ideot and his Fa
mily. 138, 177 

S)9antH'UUu~. 

W HETHER a filcwda7!Ztlf 
ought to be direCted to 

. the Mayor and Aldermen of 
LOIJdoIZ, or to the Court of 
]\1ayor and Aldermen of LOll-

dOIZ, to fwear a Sheri~ where 
the Cufiom . is to fwear the 
Sheriff in the ~ourt. 1'age 64 

A lilanrla1l2us was prayed by the 
Plaintiff, being a Prottor in the 
Arches, he being fufpended by 
the Defendant, who was Dean 
of the Arches; it was return
ed, that the Plaintiff was ad
mitted a ProCtor in the Arches., 
and took an Oath to obferve 
the Laws and Canons of the 
Archbifhop, &c. and fhewsa 
Breach of the Orders, ere. for 
which he was removed; it wa~ 
1JZuch queflioned, whether a 
Mattda1lZus lay) but it was 
adjudged, that the Archbifhop 
could not as Vifitor examine 
the Proceedings of the Arches; 
for that would be to appeal 
from an Ad by one Authority, 
to the fame Authority. 29 0 

Sir 1. s. prayed a Mmtda1l1us to 
be refiored to the Office of an 
Alderman of the City of Lon
don, fuggefiing that he was 
eleCl~ !eeulzdullZ confuetudine1o, 
&c. upon which it was return
ed, that he was an Alderman 
as is fuggefied, but that h~ 
did not take the Oaths accord
ing to the Statute of I FFill. 
& Mar. by which his Place 
became void; and adjudged, 
that notwithfranding the Fran
chifes of the City were for
feited by the Judgment in the 
QI/o ~J7arra1Zto, yet that the 
Corporation remained in e/Je; 
and therefore tho' that J udg
mcnt was not revcrfcd till the 
Act of 2 HI. & lv!. yet hy the 

o Recital 
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,L, Recital of the Judgment in 

the ACt for Refiitution of the 
City -of L071J(J1t, Sir J. S. con
tinued an Alderman after the 
Judgment in the 23JO 1I'arra?2-
to, and was therefore obliged 
to take the Oaths by the I Will. 

-&'Mar. and they are to in
tend-the ·Return to be true, if 
poffihle, and a peremptory Man
dmnuJ was denied. Page Z93J 

310 

'A Writ of MattdaNt1JS directed 
Johanfti Goay Prt£jidi, Sociis) 

-& Sch.(11aribIJs, &c. Sti. 70-
hannis l1ap#/ltf, they need 
not put their Common Seal to 
the Return; and it was in
dorfed, Refpoltjio Joh{l1tnis 
GOBr, &c. according to the 
DireCtion of the Writ; it was 
held flllfficient, for the Return 
beihg filed, tkeyare cRopped 
to fay~ it is not their R.eturn; 
aad if any other made it for 
them, they have an Action on 
the Cafe againfi them. 368 

The Court refufed to grant a 
pereB1ptory UIandtlllttJJ to the 
Mafi~r of St. John,'s College~ 
&c. to remove A. E. C. &c. 
Fellows of the Co1le§e, tor 
hot taking the Oaths, hecaufe 
they were not made Parties. 

. 546 'llfque 549 
An Attachment may go tor not 

lnaking a Return to an Alias 
Mandamus, though the Claufe 
roe} Callfo11t 120biJ ftglJ.ijicetis 
be omitted, for they may ex
cept to the Writ after the Re
turn j and till the -Return the 
Court has nothing before thelU1. 

3 669 

, 
In extraordinary Cafes, when the 

Court is fatisfied of the Difor
der of the P la&e, they may re
quire a Return to the Alia's 
Mcmdaillus. -'Page 669 

Moved in R. 11. for a-perempto
ry MmzdalltzlJ after a Verdict in 
C. B. the COZtrt [aid, they could 
not take Notice here of aVer· 
diu in C. B. and -the VerdiCt 
ought to be in R. 13. 670 

The Grantee of a Moiety of 
twenty Copyhold Tenements, 
has after the Grant of a Moie
ty of the Manor; he with the 
Grantor may hold a. Court, 
and join in the Grant of the 
Copyholds. ,19 I 

A Grant of any Part of the De
mefue in Fee, though but for 
an Infiant, fevers it from the 
Manor 5 fo that it can never 
be Part of it again. 192 

Sl@at'tet anti ~£rbant. 

If tllO l\1:afier command his Ser.;. 
vant to do what is lawful, and 
he misbehave himfclf, the Ma.;. 
fier fua,ll not anfwer for him. 

328 

Sl@onopoll'. 

The Difference between Mono.;. 
poly and Engroiling is, t,he 
one is by Patent from the King, 
the other is by the ACt of the 
SubjeCt between Party and Par
ty. 1-69 

A MO-
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A M-Onopoly is no immoral Act, 
but only againfi the politick 

, Part of the Law. Page 226 

The Statute of Monopolies does 
... not extend to Letters Patents 

granted to Companies. 234 

~ontlrau~ lle ie~ott. 

,"There a lHo1~firan.f de 'Drol;t, 
·ilnd where a Petition of Righ\", 
is the proper Remedy for ~\ 
DClnand, which a Subje« hath 
upon the Crown. 608, 609, 

61 3, 61 4 ,V here upon a. filon{frmzs de 
Vroit, thc Judgment of the 
Court is erroneous, if the Re
medy be proper, the Court 
ought to give a new Judg
ment. 615,616 

Though it does not appea.r tha.t 
any Mottey was paid upon an 
Original Mortgage, yet the 
£irft 'Mortgagc was good be- . 
t\veen the Parties; and being 
fo, when the ·f1rft Mortgagee 
aflIgns for a valuable Confide
tlltion, this isaH one, as if 
the firfi Mortgage had been 
upon a valuable ConGdera
tion ; for now the fecond Mort
gagee fialJds in his Place, and 
is within the Provifo of the 
Stat. 0/ 27 Eliz. c. 4· 42 3 

r.rhough the ]\1<;)rtgagor be not 
Tenant at \YiU to the fecond 
A6i.gnee, yet he is not a Dif
feifor, but a Tenant at Suffe
ranee; anti therefore the ~lort-

gage c) his Efiate not being de
veiled, may afIign, though· the 
Mortgagor be not a Party, 
and the Ivlortgagce never in 
J.?o{fcffion. Pagf 4 2 3 

The Mortgagee for himfelf, his 
Executors, AdlllinifirLltGrsand 
Affigns~ covenants with. the 
Mortgagor., that he fuall en
joy, and take the Profits till 
Default of Payment; the·Co
venant being for his A$gns, he 
{hall be prefumed Tenant at 
\Vill to all the Affigns, as \VeIl 
as to the fira Mortgagee. '4 24 

, '. 

~urbcr. 

lF. the .Party killed .was Servant 
to K. who had an Intent to 
turn Mm away, and fent for 
his Key; it was faid to 1(. that 
IV. refufed to bring the Key, 
up~)nwhich K. fetched his 
Sword, and went and expofiu
lated with lI~ who faid he 
might have the Key if he 
would i and thcn K~ {huck lf7. 
with the Sword, an, i 'IF. ha
ving a Sneed in b\;s Hand) 
firuck at K. with till:! Sneed, 
which did not hit him ; after 
this lP- foHowed K. and punch
ed him fcveral Tinlcs \l 'lith the 
Sneed, and K. thrui 1 .him 
with his Sword and killed 
him; upon a fpecial '7erdict) 
held to be .i\'1urdcr at Co mmOl1 
Law, and the Denial of t. he Key 
no fufficient Provocation to ex
tenuate the Faa to J\lanfi 'augh
ter; but held not to be " vithin 

the 
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the Statute of Stabbing, for a 
Sneed was a Weapon drawn 
within the Meaning of that 
Statute. Page 666 

A Smith {huck his Apprentice 
with a Bar of Iron; adjudged 
to be Murder.. 668 

NE exeat Regnu1/t is a Writ 
, applied to particular Per';' 
ftms and at firfi chiefly ufed 
ih Matters of State, and but 
in late Time applied to COl'trts 
of J ufiice; it is not to be 
granted without Oath. 136 

~ottceo 

A Man covenants to pay .200 I. 
for the Support and Mainte
nance of his Wife, within two 
Years after he fuall be re
quired, to fuch Perf on, as fhe 
fuall by Deed appoint; the ap
points, and dies before Notice 
given, the Money is due upon 
the Covenant. 34 

Only three Cafes where Notice 
not riequifite; I. In Cafe of a 
Con<lition precedent; 1. Where 
the 1fhing is of a publick Na
ture; g. ·Where the Party takes 
it upon himfelf. 128 

The H..ule, that where No
bod}' is bound to give Notice, 
that the Party is bound to take 
N06ce, is an abfurd one. 129, 

3 182 

All SubjeCts are bound to take 
Notice of the King's Great 
Seal and Privy Seal. Page 225 

A Patron ought to take Notice 
of a Vacancy, upon the Sta
tute of Pluralities; and if he 
does not, Lapfe will incur; 
but at Common Law this was 
at his EleCtion. 396 

Adjudged upon the ACts of Dif
charge bf poor Prifoners, that 
it is not fufficient for a Defen
dant in his Plea to fay, that 
he had given Notice to the 
Plaintiff in the ACtion, in which 
he pleads fueh Plea; but he 
ought to aver that he had gi
ven Notice to the Party at 
whofe Suit he was committed, 
tho' he be not Plaintiff. 362 

~obel ~Utigttment. 

The Plaintiff declared that he 
was feifed of a Ship, which 
he employed pro c01J2111odo ip
fius, and fuewed how, &e. 
and that upon her Return, the 
Defendants feifed the Ship 
Mtweh I. &c. & hue 11[que 
deti1Zent per quod, cre. the 
Defendant pleads A'f1io 110ft 

qlJia they are incorporated j 
{7c.. and fuews the Charter, 
&c. and that they feifcd the 
Ship upon Sufpieion, &c. prt£
textu of a Proeefs out of the 
Admiralty, qtl/& eft eadem cap
tio (5" detentio; and after by 
Deed between the Plaintiff and 
Defendants, in Behalf of the 
Eaft" lTldia Company, agrea-

tUllt 
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tum fuit., that, &c. it was 
a1fo agreed that the Plaintiff 
fhould fubmit to the J udg
ment of the Court of Admi
nliralty., and that there fuall 
be a Releafe of all ACtions to 
the Company, and all the 
Members of it, and fuew that 
the Pbintiff rcleafed, and they 
thew it to be the fame Cap
tion, &c. the Plaintiff replies, 
and prays Oyer of the Agree
ments, and takes Protefiation, 
&c. & pro Placito dicit, that 
the Defendants took the Ship 
March I. which was before 
the Caption upon the Procefs 
in the Admiralty; and that 
this is the Caption upon which 
the ACtion is brought, and con
cludes, &c. upon which the 
Defendant demurred;this feems 
to be a Novel .Aj]i'7121JZent; and 
adjudged that th~ Agreement 
will not aid, bccaufe but Con
veyance, and not relied upon; 
and it was [aid, that the De
fendants can take no Benefit of 
the Releafe m their natural 
Capacity. Page 284 

FEllows of a College, qZlate
flUS Fellows, ought to take 

the Oaths in their Colleges, 
.according to the Statute of 
I Jltill. & lIJar. and not clfe
where ; 2t1~re. 397 

~fficet ann ~ifice. 

He who has an Efiate for Life 
in an Office, is the Officer a
gainfi whom the Forfeiture 
fuall run. Page 11.1-

It ought to be of Record in the 
Court, who is the Officer, that 
the Parties grieved lnay know 
againfi whom to bring their 
Attion. Ibid. 

Where. upon an. Office found a 
Title appears. ·for the King, 
but it is not found in what 
Degree; there the beft fuall 
be taken f0r ,~he King. 178 

Between the Return of an Of
fice, and the.",-Grantof Letters 
Patent) there ought to be a 
Month per Stat(ite of 18 Hen. 
6. that the Parties might come 
and tender a Traverfe. Ibid. 

~utla\t1~l!. 

Error. in FaCt affigneq to reverfe 
Outlawry in High Treafon,J>y 
the Perfon outlawed ore t61zUS; 
and Iffue taken upon the Er-. 
ror in FaCt affigned. 16 

If the Perfon outlawed was out 
of England) at the Time of 
the Exigent awarded, this is 
Error. '. Ibid. 

p 
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A Pardon of Murder good 
'.. without the Word Mur

druvJ. 157 
One convitt of Forgery, and fen-

tenced to be put in the Pillory, 
-' obtains the King's Pardon; up
on a Motion fora Rule to fet 
her in the Pillory, the before 
her Appearance upon the Rule 
by her Counfel fuews the 
King's Pardon; the Court gave 
her Time to thew Caufe. 159 

The King's Pardon refrores a Per
fon to his Credit who is con
viCted, or has Judgment a
gainfi hil!l f?1' a Crime, wh~ch 
makes hml mcapable of bemg 
a Witnefs. 578,579 

1&atilb. 

In Replevin upon the Statute of 
Car. 2. for uniting Parifhes in 
L01ZdolZ after the Fire; the 
Quefiion was, wlu::ther a fevcral 
Rate made upon each Parifu 
apart, after the Rate they paid 
before the Fire; and which 
upon Appeal, had been con
firmed by the Lord Mayor; or 
a joint Rate made upon both 
Parifhes together by the Lord 
Keeper, and two Barons, was 
the more purfuant to the ACt; 
and adjudged, that refpeCtive 
Parifues mu!t be intcnded in 

I 

the Att, refpcCtivc united Pa
rifues. Page 216 

The Parith of St. Mary -being 
united to the ParHh of St. Swi
thilZ by ACt of Parliament, and 
the Parifh of St. S'Withilz 
remaining the only Parifl1-
Church, a Parifh Rate fuall 
charge the Inhabitants of the 
Parifh of St. Mary, to contri
bute to the Repair of the 
Church of St. Swithin. 588, 

616 

10arliament. 
An Ad: of Parliament between 

particular Perfons, fhall not 
bind Strangers. 97 

_.Upon a lopg Prorogation of Par
liament, Writs of Error in 
Parliament are no Stlperfe
deas. 163 

Aets of Parliament mufi: be con
frrued according to our Law. 

2,21 

Filing an Original, durillg a Sef
fion againfr a Member of Par
liament, no Breach of Privi
lege. 527 

13atent. 

A Patent by which Fines arc 
granted, mull: be pleaded in 
the Court of Exchequer, be
fore the Court of 11. R. can 
take Notice of it. 1.2 

Peeuliars, and the fevoral Kinds 
of them. 589 

\Vhcre 
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\Vhere the Peculiar is not fubor- , 

dinate to the Jurifdietion of 
the Ordinary of the Diocefe 
in which it lies

J 
there Letters 

of Requefi may be made from 
thence immediately to the 
Archbifhop ; aliter where it is, 
for then they are per [altullz. 
. Page 589 

jperrage. 

ating a Peer is by thcmfelves~ 
being produced, and therefore 
it need not be pleaded proll t 
patet per Recordu1!l ; the Trial 
of Defcent by which Peerage 
is claimed, is to be per Pais; 
therefore th~ Concluuon & hoc 
pm"at. eft verijicai-e, propel:. 

Page 520 

It is .necdfary for a Biihop to 
plead exprcfiy, that he is untts 
PariZl71Z Reglzi, '&c. bat not 

Where a Peer is Le{{or of the for a Lay Lord. 521 

Plaintiff in EjeEt11tent, a Knight Of what an Earldom confiHed; 
ought to be returned on the not necefl'ury that there fuolilld 
Panel; and this a Privilege be a Place of the N~nle of 
by Common Law, and there- the Title; or that if there be 
fore cannot be waived. 229 a Place of that Name, that it 

Of Baronies in Fee, by Writ and ihould be within the Realm~ 
by Tenure. 433, 434 518, 519 

Where a Barony in Fee defcends A Perron created a Peer under 
to feverul Daughters, it is in the Great Seal of Engla!2d, 
the Crown, and the King may fhall be intended a Peer of E1zg:' 
ex gratia vefi it in which land, and that need not be a-
Daughter, or the inheritable verred. ' 5 1.9 
Hfue of which Daughter he A Peer cannot be oufled of his 
pleafes, ZIt videtur; but if a Dignity but by Attainder, Aa 
Perf on fnmmoned to Parlia- of Parliament, or Judgment 
ment by \V rit, and having fate, in a Scire fncias upon his' Pa';' 
dies, leaving Hfue two or more tent; he cannot by Fine. 526, 
Daughters, who all die; one . 527, 528 
of them only leaving I{{ue, Right in an Honour or Peerage, 
fuch I{{ue has a Right to dc-· how and in what .Th1anner ju~ 
mand a Summons to Parl~a:- dicially determinable. 52 4, 525 
mente 44t IndiCtment of 1\lurder found a-

Cafes where the Barony defcend- gainfi: a Peer by the Grand 
'cd to one Daughter only, and Jury; he was ordered to fiand 
the Heir Male of a collateral committed. 683 
Line was fummoncd to Parlia
ment; and the Daughter not 
admitted to the Title. 434, 

43 6 

The Trial of Letters Patents crc-
IndiCtment of Perjury in an An .. 

fwer in Chancery; Rtlhd, that 
if 
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if the Bill be difmiffed in Chan
cery, the Complainant there is 
a Witnefs, otherwife he is not; 
that the Bill taken off the File 
is no Evidence, though ~ Copy 
made whilfi: the Bill was on 
the Pile, may be read; but 
there being only Oath againfi: 
Oath, the Defendant was ac
quitted. Page 327 

Where a Man is fet in the Pil
, lory, whether it be the Judg

ment or the Crime, that makes 
him infamous, fo as to lofe 
liberam legem, and be incapa
ble of becoming a Witnefs. 

578, 579 

Whether the Erecting of a Play
houfe be a Nufance~ and whe
ther Stage-plays be lItalUl1Z in 
[e. 625 ufque 63 0 

~iepO\l)btt Cltourt. 

Piepowder Court pleaded to be 
held before the Mayor gene
rally, is ill; becaufe it ought 
to be held before the Steward, 
without fpacial Cufi:om. 33 

So is Pleading the Contratt to 
have been made within the 
Fair, to entitle the Piepowder 
Court to Jurifdiction, without 
fpecifying that it was for fome
thing bought or fold, or ari
ling within the Fair. Ibid. 

~leabtug. 

\Vhether, where the \Vords in a 
I 

Deed are fufficicnt to pafs a 
Thing by feveral Means, and 
they are p1eaded generally 
without i11ewing any EleCtion, 
which way the Thing paffes; 
this be a double Pica. POfJ"e 

D 

63 
Oufler Ie mere a good Plea upon 

the Statute of 23 Eliz. 99 
Condition of a Recognizance, 

that the Principal iIiall pay 
the Money, or render himfelf; 
Breach afIigncd that he had 
not rendred himfelf, ill. 100 

Where the Declaration is iII, and 
upon Demurrer Judgment for 
the Defendant ; and after the 
Plaintiff brings another Attion, 
the Defendant cannot plead 
t.he former ACtion in Bar; but 
where there is a Judgment 
upon a Demurrer to a Plea, or 
upon a VerdiCt or Confeffion, 
he may. 120 

Leffee of an Houfe covenants to 
repair, uphold, &e. the Houfe 
is burnt without his wilful 
ACt, and the Le£fee within 
co~venient Time rebuil4s it; 
·thls a Breach of the Cove'nant, 
and Rebuilding within conve
nient Time no good Plea in 
Bar, the ACtion being attach
ed. 21I 

ACtion of Debt upon a Bond; the 
Defendant demands Oyer of 
the Condition, and pleads th'at 
certain Letters Patents grant
ed to the Plaintiff, and recited 
in the Condition, T7[lClItC ,de
'Vel/crt/lIt aflte die?Iz jiJlutioJI1'S 
peeunitC, feU. 13 'Dec. & ad
htle 'VacutC exi/ltmt; the Plain-

tiff 
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tiff replies, that the Letters 
Patents were in Force from 
the Time of making, & ad
huc eXijl1Jtlt, & hoc petit quod 
i.7zqllirattJr per Patritl1Jz ; the 
Defendant demurred, and the 
Defendant's Plea adjudged ill; 
for he ought to thew how the 
Letters Patents became void. 

Page 303 
Iloc parat. eft 'ZJer~ficare, not 

Matter of Su1)fiancc. 340 
A,Ction fur Cafe upon an Agree

nlent,· &c. and Breach affigned, 
that the Defendant non perfor-
11tavit agreallZe11tu712 prt£dif1. If
fue upon this joined, and a 
Judgment in C. B. for the 
Plaintiff, and a Writ of Error 
brought, and the Breach faid 
to be too general; but the 
Judgment aJ/irllZed; if this had 
been upon aDemurrer,it would 
have been good; but after a 
VerdiCt it is unquefiionable. 

344 
It is not fufficient to plead Mat-

ter which would be a Per
formance of a Condition by 
Implication. 345 

Though an immaterial Travcrfc 
is aided upon a gcneral De
murrer, yet an infufficient 
Tmvcrfc is not. 346 

In an ACtion of Trcfpafs and 
faife Imprifonment, the Defen
dant jL1fii!1cd under a Ca. fa. 
out of the Court of 13riflol; 
the Plaintiff replies and pleads 
a private Act of Parliament 
for creCting a Court of Con
fcience in 'Briflol, and 111cws 
th,lt the Defclld:.mt had rcco-

vered but 5 J. Damage, and 
5 ° s. Coils, and fhews that he 
had arrefied the Plaintiff con
trary to the ACt; to which the 
Defendant rejoined; upon which 
the Plaintiff demurred, and 
adjudged againfi the Plaintiff, 
for he ought to have pleaded 
this 1Vlatter in the Court of 
Briflol, and fhewn that he 
was an Inhabitant~ if he would 
have the Benefit of the Act; 
and if after they had proceed
ed there, he might have an 
Action. Page 350, 366, 40 7 

When a Plea goes by way of 
Confcfilon.and Avoidance, fuch 
Plea fhall not anlount to a 
general Hfue. 362 

The Plaintiff in ClIr. Pal. count
ed againfi the Defendant, that 
he was indebted to the Plain
tiff as Adminifl:rator to F. 13. 
in 101. pro ttmt. Venar. [lI1Il. 
ejzl{de1l1 2Jler. as Adminifira
tor of F: B. per ip{u7lt 'Dttf. 
ad ujil11t ipjizlJ J2tler. as Admi
firator of F. B. habit' & recept. 
upon lv.~Ott a§tl7lipJit pleadcd~ 
a Verdict and Judgment there 
pro !2.tJer. and a \Vrit of Er
ror was brought in R. B. and 
Error affigned, th~lt the Plaint 
was general, nnd no l\'len
tion of F~ B. in the Plaint; fo 
there is a V,niancc bct\vcen 
the Plaint and the Dccbra
tion; and for this Error the 
Judgment was rcvcrfcd. 386 

Sill' [ott offal/It rlc~1dcd to a 1'1'cf
pt.1.fs of Afl~tult and B~l.ttery ; 
the Plt1intiff rcrEC'~) that the 
Dcf~;!:;{:1ntc·.l.mc: intI.) hi~ HOl.lfe, 

Q and 
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and continued there after the 
Plaintiff defired him to depart; 
upon which he commanded 
his Wife to put him out of 
the Houfe, qUtC molliter 1Jlanus 
ft/per the Defendant illlpojitit, 
& hoc, &c. but does not fay 
qZltC eft eadel1t tranfgrefJio; and 
adjudged a good Replication, 
for it being code.1JJ tempore quo, 
it is good withoutfuch aConclu
fion; but if they vary in Time, 

" then it is necdfary to fay qUtC 
; c{1 cadc1Jt tra1tfgre({w. Page 387 

If a Battery be outragious, fo 
that a Molliter 11JantlJ illlpo
fuit be not true; it ought to 
be fpecially iliewn, otherwife 
it fuall be a good Jullifica
tion.' Ibid. 

In ,Trefpafs the Defendant pleads, 
that the Trefpafs was done by 
hinI and J. R. and that it 
was accorded between the 
Plaintiff and the fa.id 1. R. 
that the faid 1. R. 1holl1d a
bate 14 s. du€ to her from E. 
t,he Plaintiff's Father, in Satis
faaion, and avers that fhe had; 
to which the Plaintiff demurs, 
and the Plea adjudged ill ; for 
the Defendant ought to ilicw 
,how the 14 J. was abated. 

39 1 

111 an Attion againfi the Parfon 
upon the Cullom of the Pa
rifh for not keeping a Bull and 
\a Boar,. and :thcws qllod opus 
jui't' of a Bull at fuch a Day, 
and that the Parfon did not 
find one, &c. lid dalllil1JlIJ ip
jius .0Ier. the Defendant de
murred and adjudged to be 

3 

iH ; for the Plaintiff ought to 
fhcw a fpecial Danlage. Page 

399 
In Avowry to a Replevin, the 

Defendant fhcwed, that A. 1/. 
was feifed in Fcc, and made a 
long Leafe rendring Rent, and 
conveyed the Reverfion to the 
Plaintiff) and for Rent an'eft 
be dillrained; the Plaintiff re
plies that A.l1. was feifed of 
one Moiety, and C. V. of the 
other before this Leafe; that 
C. V. died feifed, and this 
Moicty defcended to his Son, 
and that the Plaintiff had con
veyed the other Moiety to 
J. V. by Leafe and Releafe; 
and traverfes abfque hoc, that 
the Plaintiff was feifed in Fee 
ad aliquod tC111pUJ after the 
faid Conveyance; the Avow
ant demurred, and the- Tra
vcrfe adjudged ill; for he 
ought to have traverfed aofque 
hoc, that A. J). was fcued in 
Fee telllpore di7lti/Jio11is. 402 

Exception taken, becaufe the Sum 
in the Declaration was ex
preffed in Figures; but they 
being La#n Figures; 'it was 
held to be well enough; 0-

therwife,if they had been Ellg
lifo Figures, or if it had been 
in an Inferior Court. 40 9 

A Peer inditted as a Commoner 
pleads the Letters Patent grant
ed to his Ancefior geruJt. 'Dat. 
&c. & hie ill Curia prolat. 
and [cts forth his Title·by De
fcent, and concludes ,& hot 
parat. eli verificare ; this PIca 
of Mifilofmer is ,good in A-

bate-
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batement of the IndiCtment, 
and the Conclufion is good. 

Page 517 
Trover brought by an Admini

{hator, who in Pleading does 
not fet forth Adminifiration 
rightly granted to him; this 
DefeCt helped by VerdiCt. 551 

Adminiftrator of an Executor 
pleads plene ad1l2i1zijtravit the 
Day otthe Writ purchafed, to 

. ft Scire facias brought againfi 
i' him upon a Judgment againfi 

"- the Executor, Demurrer, to 
the Plea held good, for he 
iliould have pleaded Rie1zs elz
ter mains. 56 5 

In a Plea of Privilege it was 
prtediF1. Vef. dicit, without 
faying f/:enit & dicit, or ma
king any Defence; and as to 
the Omiflion of Venit, it was 
held' good, the Defendant be
ing in Cufiod,; Marefchalli, and 

. being before another Day of 
. Continuance; but if it had 

been at another DflY of Con
tiilUance, then it muft have 
been Venit & dicit; and as 
to the Defence that was. held 
needlefs. . 582 

ACtion of the Cafe againft the 
. Marilia! for an Efcape, and 
, Objections to the Count. 582., 

583 
Difference between pleading a 

Sentence grounded on an Ori
ginal J urifdit1:ion, .an~ given 
by Virtue of a particular Au
thority. 496, 498 

'De a1ztiquo in a Count is a good 
Prefcription. 6 ~ I 

Debt for Rent upon a DJnufe 

for Years; the Defendant pleads 
Nil habttit in tene'lltentis ; the 
Plaintiff replies, that he had a 
good and fufllcient Efiate 
to make the ,Demife to the 
Defendant 1ltod() & forl1to, foil. 
that he was feifed in his De
mefne as of Fee; upon which 
Iffue joined, and objeCted. up
on Evidence, that he ought to 
fhew an Efiate in Fee;. but 
rttled that the HTue is joined 
upon the good and fufficient 
Bftate, and any EHate: out of 
which the Efiate demifed may 
be derived, is fufficient for this 
Purpofe; and all add~d after 
,the Scil. is but Form~ Page 

, f)'24 

ACtion of Trover for a Ship and 
Cargo; and it was objeCted 
that the Cargo. was fuipped by 
A. J). and Company, and :B. 

. being dead, the Action brought 
by A. only is ill, bccaufe it 
appears others have an Intc
refi; but rf,tled that this o1)ght 
to be proved; and if there are 
others, this is a Matter in A
batement, and ought to be 
pleaded." . 640 

Where the Inducement to a Tra
verfe is ill, the King may 1:ra
verfe the Inducement, and fo 
may a SubjeCt; otherwife he 
may not traverf0 the Induce
ment to a Traverfe more than 
a SubjeCt, except it be upon 
an Office found, where the 
Subjett induces his Travcrfe 
of the King's Title found by 
the Office, with a Title on his 

. Part. 657 
In 
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In Trcfpafs for taking his Bcafis; 
the Defendant ju!l:ifies under 
a Replevin, in the Hundred
Court of the Bifhop of S. and 
and 1hews that the Bifhop, 
&c. have, upon Complaint to 
the Steward, ufed to grant Re
plevins in the Court, or out 
of it, to replevin Cattle, and 
that one had taken the Beans 
of J. S. and that he levIed a 
Plaint in t11e {aid Court before 
the Steward; and the Steward 
commanded him to replevin 
the Beafis, &c. the Plaintiff 
demurs; and ttdjudKed pro Quer. 
for the Defendanthavingf11ewn 
the Property in a Stranger, the 
Plea amounts to the General 
Iffl:lc. Page 674 

1001icr. 

Policy of Affurance drawn from 
Archa12gel to Leghorn, and 
fubfcribed; the Agreement be
fore the Subfcription was, that ' 
the Adventure fhould begin 
but from the Downs j but this 
w;s not put into \Vriting ; the 
Jury ought to have no Regard 
to this parol Agreement. 54, 

55 
Policy of Affm':111ce, and Bills of 

Exchange of great Credit, tho' 
neither. of them Specialties. 55 

Policy of Affurance ran until the 
Ship fhall have coded and be 
difcharged of her Voyage: Ad

. judged upon a Demurrer, that 
Arriv<.ll at the Port, no Dif
ch'lrgc, till ilie be unladed. 

3 243 

The Charter-party was that J. S. 
infured for him, and fuch who 
fhould have Goods upon fuch 
a Ship; A. 73. brought an Ac
tion upon this Charter-party, 
nnd made Averment he had 
Goods upon the Ship, and held 
good; but held likewife, that 
if the Goods were infured as 
the Goods of an Ally, when 
they were the Goods of an 
Enemy, the Affurance is not 
good. Page 327 

The Prattice upon Policies of In
furances, in Relation to Pafi'es. 

40 4 

~o:tion. See Cltbancetl'. 

Trufi-Term-limited after fpecial 
Tail Male in Husband and 
Wife, to raife, if one, Daugh
ter, 5000 I. if two or more 
6000 t. to be divided Share 
and Share alike amongfi the 
Daughters, to be paid at the 
Age of Twenty .. one, or Day 
of l\larriage; and if any of 
them die, to the furviving; 
there a~e Hfne two Daughters 
of the ~larriagc; the Wife 
diCE, and one of the Daugh
ters dies, being feven Years 
old; the furviving Sifier intitled 
to 6000L 38 

A Sum dcvifcd to be raifcd out 
of Lands for a Daughter's Por
tion; the Daughter dies, the 
Portion 11u1l1 not be raifcd • 

287 
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EreCting of Poll:s 'within particu
lar Places, or Projects for car
~ying and difpe~fing Letters; 
In what Cafes wlthin the Ex
ception of the I 2 Car. 2. c. "35'. 
and in what not. Page 81 

100Uler. 

Grantor limits a Term to Tru~ 
frees upon fuch Trull:s as he 
fhall direct, referving to him
felf a Power to make Leafes 
with or without Fine, mzd 
rendring [uch Relzts mzd Ser
vices, as he !halt think fit ; 
then by Deed declares the 
Trufts of the Term to be for 
the Payment of his Debts, and 
after this makes a Leafe with
out rendring Rent; the Power 
well executed, and the Leafe 
good. 428 

The King may reftrain Merchants 
.by aNe exeat regllo, without 
fhewing Caufe. 166 

At, Common Law none could 
trade with Foreigners without 

.' the King's Licence. :1 24 
The King's Prerogative .1hall not 

. be over-reached by Relation, 
and the Party 1hall not have Re
fritution of mefne Profits taken 

, by the King, upon the Rever
fa! of an Outlawry, &c. 6J 5 

,~ .. 11 

. ~ , 

~ ~er'rirtion. 

One prefcribes as being feifed of 
a Meifuage or Tenement; an 
Exception that this was in the 
Disjunctive, and uncertain, not 
allowed; but good for not fay ... 
ing how he was feifed, for un
lefs he was feifed in Fcc, he 
could not prefcribe. Page 36 

~~erumptiou. 

To avoid a Fraud, and to fup~ 
port Leafes, which Truftees 
might have empowered Ce{luJ 
que Trufl' to make, a Con~ 
veyancc and Power prcfumed 
to have been executed for 
that Purpofe, tho' not provede 

. 77, 78 
ACt of Parliament prefumed to 

have been made to fapport a 
PoifelIion hnce the Time of 
the Black Prince, which 0-

therwife would be a wrongful 
PoifelIion. 78 

~:intit1g. 

A Grant for the fole Printing of 
Law Books adjudged ,good. 

234 
King Car. 1. grants to the Uni-

verfity of Oxon Power to print 
ta71Z Libros content. in the 
Charter granted by K. James 
to the Stationers of London, 
q1ia712 alios non prohibit. in an 
Action brought againft P. by 
the Stationers of LOIJdon, he 
pleads thefe Letters Patents of 

R Car. I~ 
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~,,·Can. I • .Jdjudged a good Plea, I go to the Coroner for aU IIt 

l~ fQrtpisisgPrcr<>:gativeofPower Page 91, 
'~. ann,exed tp the Perfon of the I J~octo~~. 

King, which he may rcfume, I 
otherwife it is of the Grants Whether Prodors in the Court of 
of aif1nlcrdl:; !2Jteere. Page Arches may fue for their Fees 

236 due in a Suit profecuted there, 
in the Court of Arches, or 
ought to proceed at Common 
Law for the Recovery of them. A:" Perf 011" privileged 'by Record 

"pleading it, and producing his 
" 'Writ of l~rivilege, it cannot 
, '·be,.,traverfed ; but if one plead 
'Privilege as Clerk or Servant 
; ··toanothcr Perfon privileged; 
··this .may' berraverfed and 

tried-perpai!. . 5 2 I, 582 
Attorn:ey of C. 13.&a11 have his 
, " Pi~ivHege 'in Debt- Q1fi t a11l, 
· (j'c~ but not in an Informa
~'tion Q1fi t{!l1t, &e. for Debt 

!2sJi tall1; 6c. ·is merely the 
Suit of the Party. 549 

Th:e Old 'LlJr}calt Company in
. debted .by. Bond, convey their 
.E1feds to the New African 
· Company, for Payment of the 

, .Debts 4ue. by the Old Compa
, ny, a Bill brought agttinfi the 

~ . Ne.w. African Company only, 
.. to fubject their EffeCts to this 

.,.Debt; and faid, in this Cafe, 
· that:Proccfs againfl: a Com

pany is by 'DijirilJgas not Sub
p(£fia ; and ,if they have no 

_ EffeCts, - there is no Way to 
compel them to appear. 85 

A Scire facias in the Nature of 
a f2jto Warralzto brought a
gainft the Sheriff amongfi 0-

the.r.' Parties.; Procefs ought to 

589, 596 

~~olJtbition. 

S,uggeftion in the Spiritual Co~rt 
that the' Inhabitants- of an an
tient Tenement had fat in the 
firfi Seat of an HIe, till : re
moved by the Bifhop, a Pro
hibition was prayed as upon 
an idle Cullom which" they 
went to try in the Spiritual 
Court, and denied. '. 7 

Prohibition denied for Want of 
an Affidavit, that a Plea was 
refufed in the Eccl~fiatH~al 
Court. 20 

The Court Chriftian cites the 
Members of Corporations by 
their proper Names, though 
it proceeds againfi: them in 
their politick Capacities," for 
that Court has no Way to 
compel an Appearance ·but 
by perf anal Procefs; and a 
Prohibition was denied ,upon 
fuch Citation. 27, 28 

One married. the Sifier of his for
mer 'Vife, and had three Chil
dren by her ; the Husband', and 
Wife were proceeded :againfl: 
in the Spiritud' C~urt jone 
of the. Children moved·,.for a 
Prohibition, that file. _' l!1ight 

z. .flat 
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not behaftardifed by the Spi
ritual Court; Caufe to be 
ihewn why a Prohibition fhould 
not go.. Page 37 

Proceedings in the Spiritual Court 
againft one for marrying his 
Brother's Daughter, and a Pro
hibition denied. Ibid. 

Prohibition moved for to the 
Chancery Court of Lmtca-
fief, upon a Suggefiion that 
the Town of Ponte/raft is 
out of the J urifditti'on of the 
Dutchy, tho'thcHonourofPon
Ie/race appears by the Cafe to 
be holden of it, and for that 
the Defendants lived out of the 
Jurifditl:ion; Caufe ordered to 
be fhewn. 43 

One excommunicated for not re
ceiving the Sacrament in his 
Parifi'l Church ill the City of 
J3ri{lol, after a Monition; he 
pleaded in the Ecdefiaftical 
Court, that he had recei ved 
the Sacrament in the Country, 
at his Pari1h Ch urch there, 
which Piea they l'efufed; a 
Prohibition was granted. 101 

After a Sentence and an Appeal 
,brought, the Court granted a 
Prohibition to the Prerogative 
Court upon this Cafe; H. 
made M. his Executor, and 
after'M. became a Bankrupt; 
and after an Exami'nation ore 

-' tell'lJs,. that Coo-rt revoked the 
Probate; but it was adjlldged 
that Bankruptcy is no Dihlbi
lity, for the 'Tefiator's Eftate 

, is not liable to be affigned by 
, theCommi:fIioners. 299 
A Prohibition to fupprefs n Bowl-

ing. Green. 62 7 

Pi 

Inftances where Prohibitions have 
been granted in Caufes Civil 
as well as Criminal. Page629 

'. 

~uare gfmpentt. 

I N a f2uare hnpedit t~, Seilin 
is not traverfable; but the 

Prefentment. 657 
The conftant Coude in a f2gare 

.Jmpedit is to· alledge Seiftn 
generally, the Time of Seiftn 
is immaterial i and if it pe 
not material, the not denying 
of it is no Admiffion~ for Non
denial is only an Admiffion of 
Things materially all edged. 

660 

srlue cfftatt. 

Though the Plaintiff in Debt for 
Rent may plead a ,Que Eftate 
in the Defendant generally 
without fuewing how, yet 
where a Man claims under a 
.Q~/e Eflate~ there he ougntto 
thew the feveral Aflignments, 
for the Defendant may traverfe 
any of them. 303 

In Replevin the Defendant. a
vows i the Phtintitf replies in 
Bar to the Avowry, and fays 
thut King 'Ja1I1CJ' was feifed" 
and granted to . Sir R. 'VV;ho 
granted to, J. s~ 2Jte Eflate 
by divers mean Aflignments. 
came to J. 'D. and he' .put in 
his Beafrs ; to which Plea a 
Demurrer, ttnd- rUled (9r the 
Avowant; for, the Plaintiff 
ought to fhcl"v, that he put' in 

hi,s 
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his Cattle' by the Licence of \ 
J-. 1) .. and iliould therefore 
derive a Title to him. 'Ptlf!,e 

30 3 

~ucen lE>omager. 

An Interefi or Power of granting 
being vefied in Ii Q;lecn Con
fott, does not ddterminc by her 
becoming Dowager. I 5 

Queen Dowager remains a Queen; 
.' and Q~Jt£re, whether it be not 

unneceffary to name her '])0-
tiffa . in Pleading. Ibid. 

1lternafnnet and lliclltaintlcr 
,- ~ ftontiuQ;cnt. 

COntingent Remainders are 
not favoured.in Law, nor 

raifed but upon Neceility, 
when a Perf on is not in ejJe. 

208 

If a Leafe be m·ade to A. for 
Life, Remainder to the right 
Heirs of B. this is a good Re
mainder, if B. dies before A. 
becaufe a particular Ell:atc to 
fupport it; but if A. dies in 
the Life of B. the Remainder 
is void, becaufe there is no 
Perf on to take it, and no par
ticular Efiate to fupport it. 

. 35 2 

J. S. having two Sons, devifed his 
. Lands to his eldefi Son for fifty 

Years, if he fhall fo long live, and 
after the DeterminatIOn of this 
Efiate, to his Heirs Males of 

2. 

his Body ; and for Default of 
fuch Iffue, to the feCORG Son 
for Life; and after his Deceafe 
to his firfi Son in Tail, and fo 
further ; the cldefi Son fuffers 
a Reeovery and dies: Adjudg
ed upon a fpecial Verdict, that 
this Recovery had not barred 
the fecond Son; for the Eldefi 
had not any Frank-tenement, 
but was only Tenant for Years, 
with a Contingent Remainder, 
which was void, not having a 
particular Efiate to fupport it. 

Page 408 
A. Tenant for Life of B. Re

mainder to the right Heirs of 
B. and after .A. grants his E
fiate to 11. fo that he had the 
particular Efiate of the Frank
tenement for his Life, Re
mainder to his right Heirs; 
yet the Remainder continued 
a contingent Remainper. 408 

meputation. 

By the Devife of a Mefi'uagc, a 
Barn, Stable, &c. though not 
originally belonging to the 
Houfe; yet if it be ufed. and 
enjoyed together with . it, tbis 
VJill be fufficient Rep~tation 
to make it pafs for .Part ·of 
the Houfe.. 188 

Where a Name of Dignity JllllY 
be fupported by Reputation. 

6p4 

1aerainer. 
Tcfiator is. bound to A. in a 

Bend, 6~, to the Ure. of his 
\Vife, 
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Wife, Condition for Payment 
of 3000 t. to B. his \Vife af
ter his Death, and dies; Ad
minifiration durmzte 1IJi?20ri
tate is committed to the Wife, 
fue may retain, for the Con
dition of the Bond being to 
pay to her, it is the fame as 
if the Bond was to her. Page 

214 

A Retainer is not the Act of the 
Party, but of the Law. 215 

llleberfiotl. 

Privity and the fame Right of 
Efiate, both requifite to make 
a Rent incident to the Rcver
{ion. 62 

A Fine was levied of a Rcver
£1on to the Plaintiff and his 
Heirs, to the Ufe of the Plain
tiff, and his Heirs i the Plain
tiff declared in Covenant, and 
the Defendant demurred, be
caufe the Plaintiff does not 
entitle himfelf to the Aaion 
by any Privity of Enate, for 
this being a Conveyance at 
Common Law, an Attorn
lnent was necelliuy to make a 
Privity: Adjttdged 'lIt 1Jidet1Jr, 
that this was a future Interefi 
to commence after a Term itt 
ejJe, at the Time of making 
the Efiate to the Defendant, 
and therefore no Attornment 
nece{fary, or poffible to be 
made by the Defendant; and 
that as to the Efiate, it was 

'fufficiently conveyed by the 
Fine. 387 

In Cafe of a Grant of a Revcr-

fion, no Efrate paIfes till an 
Attornment. Page 388 

lliebocation. 

A. makes a Feoffment to the 
Ufe of himfelf for Life, Re
mainder to B. in Tail, &c. 
with a Power of· Revocation 
by Deed fealed before two 
\Vitncifes, or by Will fealed 
by one \Vitnefs; A. levies a 
Fine, and a . Week after by 
Deed declares the U fe to him
felf in Fee, whether the Power 
executed or extinguifllcd. 35", 

5 2,71 

Powers of Revocation favoured 
in Law. 7'1. 

E. M. by Lcafe and Releafe, 
fettles the Lands in Qucfiion 
to the Ufe of himfelf in Tail 
Male; Remainder to S.lrI. in 
Tail Male, Remainder to Sir 
E. M. in Tail Male, Remain
der to E. lrI. and his Heirs~ 
with Power to revoke the E
fiate made to S. frJ. and to 
fettle new Ufes; the next bay 
reciting that he had limitcd 
an Efiate to S . .J.~J. and his 
Heirs Males, he revokes the 
fanlc, and limits it to S. M. 
and his Heirs Males; provided 
that he pay 1500 I. to his Exe ... 
cutors; and if he flil thereof, 
that it 111all be lawful for A. 
and 13. &c. to enter; <.lnd mife 
the fame out of the Rents, 
&c. E. ],1. dies, leaving Hfue 
·one Son, \vho had a D,ll1ghter ; 
S. fif. dies without Hfue, the 
Brother of S. JJ. brings his 

S EjcCtr 
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.;;j, '..B.}€Ctmcnt; and, upon a fpe
'; ~)(:iaLVerditt in C.':B. adjudged 
", for the Defendant.;·, who .was 
~. ~Dsughterto the Son ofE. M. 

Jb ' and upon U: Writ of Error in 
R. 13.. the Judgment was af

" / firmed, thpugh S.M. had not 
... ' fuch ari' Efia'te, ". which was 

men tioned ' in the Revocation ; 
<,};.the fole Intent of revoking the 

. Efiate-c£ S. M. being to charge 
it with J5'oo,I.~';~nd after this 
Charge let in, that then 

,J,l S.'M.thall hav,e the fame E
rfint:e ;] again he . had before. 
PL~j':) ; ,,;2"'} ~/' u Page3 24 
",:1 • " "+': mtOt .. -' 

"". \ 1 ,: ~:: ~ 1: .:_, i ~ :; f' J ~ ~ [1 

'Vhere,'ul'0n a lawful Meeting 
'::,,(: ACts :()f. Violence cnfuc, this 
':; (,' may be a Riot. . 1 19 
.. }~} .. ; .. ~ ,~, ::~'1 ~:: 

~'i.te far·ias. 

W Hether, when a :Scire /a
'., ", .: j;J cia] is, bi'oughfagainfi 
.:, two who wereBail,and Judg~ 
1'~ mr,ent is rec-overcd upon it by 
X~ thePluintiff, ':':1nd. he dies, anJ , 
J<:r one of the Bail dies; the Exe
,Q cutor of the Phintiffcan bring 
Ui~; li' Scire facias againft the Sur-" 
• ,15 vivot of'the Bail only. • 8z 
, ,\Vherc after Judgment in Ejett
,"; mcntthc I' Term expircs,1 the 
:.' ,Tenc1l1t cannot bring a S:ire 
\ ''; fcicias' 111[1re exec,,! ionem ha-
; lJ' bere 11011 debet of the' Land; 
,j,I.;' but he li1ayhavc 'a Scire fa
",,; 'cifU for bam~'1:gcsrtnd Colts. 1'6 I 
~UP'On. a Writ of~'Error to'rcve~fe 
<)' {;l Common'. Recovery, it was 
~' " "moved that a Scire facias be 

1 

granted againfr the Terre-te
nants; and adjudged.:to: be a 

,: fetIed Rule to .grant .a Bcire 
fa~ias in fuch Cafe. Page 273 

Scire facias and an Inquiry 
granted uporH a Suggcftion, 
that A. and his Wife, and 11 . 
and his Wife againfi: whom 

'" the Judgment was, had ,waft
ed; the Sheriff returns.1 that 

j . 11. and his Wife devafiaverfl12t, 
,and fays nothing of A.,' and 
his Wife; this feerns an :illRe
turn, and .,notaidcd bY'lthe 
StaffJfe 0/ 7eofails, 'and i the 
Judgmenf 'given uponwfuch 

. Return erroneous. " .' 57 I, 5' 7 2 

It is the conftant Practice in 
R. 11. to rue both .the Scire 
facias at once, in Regard:that 
there ought to be afuH'Time, 
between the Date'of the fe
cond Scire faoias, andthc' Re
turn of it; and in C. lJ~· there 
is but one ScZ"re fadas, except 
in the Cafe ofanExecutor",.633 

~rror upon a }l.ldgmentinC.1/. 
in Scire jacias,'where'aFcme 

, Sole recovered in '; C' .11. and 
took Htlsbanili;and after they 
joined in1a5cire !aciastoh£lve 
Execution,.-;and had J udgmctJt 

. 1 ; in the Scire·facias:; the-\Vite 
died, and the' Husband fued 

,); Execution; without taking. out 
T Letters of Adminifiration, ; and 

.i. f'ltled that ,the Judgmel1t in 
,<Sdre facia]., Httachcd, a:', ioint 
, Intcrefl: in Baron nlld Feme; 

and if the Husband died, r it 
"', \vould furvivc to the \\'ife, 

1& eCo11trm l~:: .t; i')~(? :: -l ~'6 g 2 

Though Judgment, ir Scire. fa
cias does not alter the Nature, 

yet 
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., 

yet it changes the Property of 
tboDebt, and Debt may be 
brought upon an Award of 
Excel.Ition. Page' 68 3 

\Vherc it is fuggefted on the Roll, 
- ~. that infomuch as a Brother 
. r .... of the Defendant was one of 
.' ~:" the .Sherifts of London, that' 

therefore the Coroners might 
return the J ury, ~nd not de
nied ; the Coroner m uft return 
the Jury. 102 

If eight only plead to Hfue, and 
the Ve7zire is awarded to the 
Sheriff; if· after it fall out, 
that· the Sheriff is a Defendant, 
the Venire 1b all go to the 
Coroner, though the Sheriff 
hath not yet pleaded. 106 

If the Sheriff be a Party, or re
lated, to one of the Parties, 
&c. and the Ve/zire be award
ed to him, it is only Matter 
of Challenge, which may be 
waived or releafed. I 18 

Though the Sheriff may not do 
an Ad to himfdf~ he may do 
an Act: for himfclf. . I 19 

An Attachmcntgral1ted again!l: 
the'Sberiff., for not returning 
1\10ncy for Mar(halfc~l and 

,_ m . .aimcd Soldiers; and unlefs 
t11e Sheritf make a Return, 
the'iCourt may take any P~r
fan. of the COllnty into ,1Fi
theflU1m. ~2 17 

, Since :thc 5t,ltUtC of 28 Eliz. it 
has a]w<.lYs been the Ufage for 

_ ,the Sheriff to take a Fec upon 
.~. a Ca. {a. for the Trouble 

... ( ; 
•• .; tI ... • • 

which he had in. the Execu
tion; and if there be a Jecond 
Execution, .. hefilaH : have a 
FecJor that a ifo, , and an 'Ac
tion: willlieJor this Fee ;,~and 
it was faid that this Statute is 
mifiaken in the printed iBooks, 
for the Roll ·is An. 28 :If.liz
and the Statute is All. 29. 'Page 

. , 'i :., ;3 63 
'1-

• ,.' (:"4 

~imonr·'·'/j :'j 
, ') 

Sale of an ,Advowfon, \VitJl a 
Covenant to prefent fuch a 
Perf on, as the Bargainee fhall 
nominate, the Church being 
at that Time full of an In
cumbent by, Ufurpation; ~nd 
a ~Jare hlJpedit then pending 
to remove him, by wh~~h he 
is afterwards removed, held 
Simony~ ~ 9 0 

Promifc of 1vfarriage not in' W ri
ting, whether within the, Sta
tute of Frauds. 24 

Statute of '{141m.· '2. provides no 
Remedy for cutting down of 
Trees. ' 94 

An Efi.lte being created ,Py the 
Crown, notwithfianding the 
Alterations made .by the .sta
tute of 4 ]tlcQbi; the RGver
(ion remains in the Crown, and 
is proteCted.by 34 Hc'JI.~. 97 

Statl.lte 2 3 Eli~. extends to' all 
Sorts of Recufimts; and :tho' 
the Party be indiCt~d upon 
that Statut~ in i1 wrongColln
ty, yet he ·{hall have no Ad-

vanugc.; 
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vantage of it, or avoid the 
IndiCtment for any Caufe but 
Conformity. Page 99 

\Vilful Wrongs ·not within the 
Statute of 22 Car. 2. cap. 9. 

100 

The Privilege of being a Free
man, is no~ fuch an Interefr or 
Trufi for Government, as is 
within the, Statute of Car. 2. 

for regulating Corporations. 
117 

To was committed by a Secreta
ry of State upon 35 Eliz. and 
the Warrant was till he thall 
be difcharged by due Courfe 
of Law; where the Statute is, 
that he fhall be committed, 
there to remain without Bail 
or Muinprifc, till he fuall make 
a direCt Anfwer, if he be a 
Jefuit, &c. ana the Commit
ment was adjudged to be irre
gular; for it is in the Nature 
of a ConviCtion, and the Party 
is in Execution till Anfwcr 
made. 369 

Whether Perfons thall upon an 
IndiCtment be expounded to be 
within the Intent of a penal 
Statute, who are not within 
the exprefs Words or Letter of 
i~ 428,429 

One exercifed a Trade fo as to 
fulfil the Intent of a Statute, 
yet not doing it according to 
the Words or Letter; this was 
adjudged anu{ing of the Trade 

. contrary to the Statute. 428 
Though a Statute concerns :.l 

particular 'Thing, and be pri
vate in its Nature; yet if the 
Forfeiture be to the King, 

I 

that makes it a publick ACt. 
. Page 429 

~upplicabit. 

One taken upon a Supplicavit, 
and brought by Habeas Corpus 
before a Judge, and bound by 
him to appear in B. R. the 
Court will not read the Ar
ticles fworn againfi him" in 
Chancery, and bind him upon 
them in R. 11.61 

eufpenfion. 

Where an ACt is appointed to be 
done by four fenior Fellows 
of a College) the Sufpen{ion 
of any of them, does not make 
the next in Order feniorFel
lows, fo as to be qualified to 
do that Act. 460, 464, 47'4, 

484 

~atl. 

BAron and Feme Tenants in 
fpecial Tail of thc Pro vi

{ion of the Husband, have If-
f ue; the Baron dies,' the Hfue 
levies a Finc to a Stranger, 
the Feme leafes for fixty Years 
and dies; held that Leafe was 
good againfi the Conufee. 3 I, 

36 

€etlU. 
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:1. S. reciting a Leafe of a Cot
tage, Barn and Lands, for the 
Term of 1000 Years veiled 
in him, after 3 2 Years of the 
I 000 Years were expired, grants 
all the faid Cottage., Barn and 

. Lands, and all and fingular 
" other the Premiifes therein 

before recited or mentioned, 
together with the faid recited 
Leafc, and all Writings and 
Evidences concerning the Pre
nli{fes; Hctbettditl1Z to the Gran
tee, from and immediately af
ter the Death of the Grantor 
and his Wife, for the Refidue 
of the ['tid Term of 1000 Years 
then to come and unexpired;' 
the Queilion was, whether 
this be ,a good . Gran t, the 
Grantor having referved to 
himfelf an Efrate for Life, 
which by ConfrruCtion of Law 
is greater than any Efiate for 
Years; and refolved, th:;tt the 
Tcrm fuall pafs to the Gran
tee by Virtue of the Premiifes, 
and the Habe1tdu7lt fllOuld be 
rejcCted. Page·5 28 1J[q1!e 545 

\Vhether a Leafe for Years by 
Grantee for Years; to conl
lllence aftcr his Dcath, be good. 

535,536,537 
The Difference which the Law 

nlakes betwcen long and fuort 
Terms of Years. 5 38, 539 

~ime. 

Upon the Statute of I IFill. & 
31ar. which appoints all Bi
flIops, &c. to take the Oaths; 
the Quefiion was, whether the 
fix 1\10nths mentioned in the 
Statute, are to be accounted 
Kalcndar Months, or LtJllar 
Months; and faid, that this 
being upon the ConfiruCtion of 
an Act of Parliament, it ought 
to be confrrued according ,to 
our Law, that the fix Months 
flI<lll be accounted L'Jlzar 
Months. Page 3 I 3 

No Mechanick or Merchant can 
be hindered from trading but 
by Act of Parliament. 133 

No Alfembly 'for Buying and 
Selling can be without Li
cence; and thefe Licences when 
granted) cannot be repealed 
without Caufe of Forfeiture. 

198 

G:rabtrfr. 

Rent of 20 1. per Ann. granted 
out of A. to commence fronl 
the Time that a Difirefs iliould 
be taken for Rent iifuing out 
of J). in Bar of the Avowry 

T upon 
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upon a Difinifs taken for the 

, .Rent, of 20 l. in A. there is a 
,Traverfe abfqtte hoc, that any 
Difirefs was taken for Rent 

. arrear, &c. in J]. this is a 
, complicated Traverfe, and not 
.. good. Page 63,64 

Ia Replevin, the Defendant fay~., 
,that the Goods are his, ablq1!e 
. hoc., that they arc the Plain
t ;tiff's ; the Plaintiff replies, that 
they arc his, abfqzte hoc, that 
they are the Defendant's; this 
is an immaterial Hfue. 6 S 

In l{eptevin where the Defen
dant claims Property, the 
Plaintiff ought to prove the 
Goods to be his. 65 

Trefpafsqztare clazd fregit, &c. 
~ libera11Z pi/car' /z!a71Z pifcat' 
ell, & ce1Zttt1JI, &c. moved in 
Arrefi of Judgment, that Tref
pafs does not lie, but Cafe; 
but adjudged for the Plaintiff; 
JorLibera pifcaria implies an 
Intcrcfi, and is all one with 
flparalis pifcrtria; and he 
might plead to an ACtion of 
Trefpafs for fiiliing itt Libera 

-- pifoariCL JiM,_Jhat it is his 
Franktenement. 34 ~ 

In Trefpafs for fifh.ing in his free 
Fifllery, the Jury find fpecially, 
that the Place where, is Par
cel of the Manor of 'D. and 
that the. Plaintiff is feifed of 

, . this Manor in Fee, and con- ' 
z. 

elude that they find for the 
Plaintiff, if he could have an 
Action of Trefpafs for fifhing 
in his free ·FHhery within his 
mvn Land; and adjt,dged that 
the Plaintiff may nave fuch a 
Fiihcry; for though divers 
may have Liberty to £1111 there 
befidc himfelf, this is libcra 
pifcaria in his Manor~ Page 

617 

~rober. ' .,', 

Two Co-Plaintiffs in Trover, 
one dies, the Survivor has 
Judgment; in Error the Judg
ment reverfed. 39 

Trover de 'lInO pari Vittaru1Jt, 
Anglice a Suit of Knots, cer
tain enough. 142 

In Trover ag~infi an Hackney 
Coachman; ruled that Goods 
delivered to his Servant 1hall 
not charge the Mafier, for the 
Party does not pay the Maficr 
for it; otherwife if the Ma
fier be paid for it, or agree 
for it. 625 

qrrutl. 

Where there is Tenant for Life, 
Remainder to Trufiees'to fup
port . contingent ~cniainders; 
Remainder to' the £irf! and o
ther Sons of the Maniage, 
Remainder to the Heirs of the 
Body of the Husband, if after 

any 
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any Probability of 1ffue to 
take the 'frufiees con vcy to 
the Husband, and this be for 
the good of the Family, faid 
to be no Breach of the Trull. 

Page 78 
Upon a fpecial Verditt that there 

were other Owners ji71tul CU71Z 

the Defendants) adjztdged for 
-the Defendants, and that they 
may take Advantage of it up
on the gcnertll 111'ue; for the 
Trull: and ContraCt is with all 
the Owners. 278 

Qttial. 

by the Grantee to the Prior 
and his Succeffors; this be a 
good ~lodlIS, it not being }Ycl'id 
to the Parfon, but to h1n1 '1Nho 
had a Portion of the Tythes. 

Page 5 I:; 239 
Upon a fpccial Verdier, it was 

found that twenty-fix Acres 
only in a Parifil, whkh con'" 
fifts of 1200 were fown by 
feveral Per[ons with Flax; 'and 
adjudged that this was a fmall 
Tythe, and belonged to the 
Vicar, who was endowed de 
1ltin1Jtis decimis. 34 1,35 6 

lv]ilzut.e VeciJ1l& filall be conft 

firued according to the Nature 
of the Thing, and not of the 
Place where it is fown. 356 

R'lded at the Affizes, that if a 
Adion of Confpiracy brought in Man fow his Land with Clo .. 

Middle{ex, and founded upon ver, and make his Profit by 
an Indictment in Middle- the Seed, this being a Grain; 
{ex, altered by the Court, the Parfon {hall have Tithe 
by Reafon of the Power and of it; but if he con vert it 
Interefi of the Plaintiff in into Hay only, and make his 
!frliddle{ex; and ordered to be Profit of the Hay, the Vicar 
tried in another County. 43, being endowed of Tythes of 

44 Hay, {hall have it as a fmall 

Whether, where a Prior has a 
Manor, and the Tythes of it, 

'and he by Deed before Time 
of Memory grants it in Fee, 
and that the Grantee pro 'lJe
Ci11tis VOlltinii, & dtlab1l1 
CartJcatis terrt:C :{hould pay 

. 51. :p~, AlIn. to ~he Prio.r, 
&c. \yhich is accordmgly paId 

I Tythe. 34 I 

\Vhether a Cullom to be dif. 
charged of Tythes of barren 
Cattle within a whole Hun
dred be good. 560, 561 

q . ,t m 

dtenitr. 

I N an ACtion of SCalt. frJa(! • 
laid in L01Zdoit by Lord S. 

thfJ 
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the Court by Reafon of his 
Interefr there, Rt the Infiance 
of the Defendant, rttled. that 
the ]7e1zire ihould be changed, 
~md left it to Lord S. his E
lection, to lay it in any other 
County, but L07ZdolZ and l11id
dle[ex. Page 40 

Velzire ficztt alias, is a J:enire 
of it felf, and a Trial may be 
had upon it. II9 

<Iter)) itt. 

In Trover the Declaration was 
de 1:I7Z{f IOltgct 7Ilenfa CU1!J pla
teis & abicis culi7zariis, ./hz
glice a long Table with 
Shel ves and Drclfers; 1!Joved 
in ArreLl: of Judgment) that 
this was incertain; Iton alloca
tur, for after a VerdiCt it fhall 
be good, if by any Pollibility 
it may. 289 

ACtion on the Cafe, 6 c. for neg
ligently keeping his Fire, &c. 
and that the Defendant had 
kindled a Fire in his Clofe, 
which he tam impro·z)ide & 
12egl~ge1zter fer,~,[tr:Jit, that it 
burnt a Clofe of Heath of the 
Plaintiff's; moved in An-eLl: 
of Judgment, that it docs not 
appear to be done by the 
Command of the l\lafier: Ad
judged for the Plaintiff, for 
this being after a VerdiCt, 
they are now upon the Re
cord; and it was Matter of 
Evidence, whether it \V.l.S his 
Fire 01' not. 68 I 

d1tfito~. 

The College return that they 
have a Vifitor, &c. they neeq 
not fpecially return that the 
Vifitor hath by the Statutes 
Power in the Matter depend
ing; for by being Vifitor, he 
hath Power eo 7201I2iltc to de
termine all Matters that come 
as Grievances before him. 'I!agc 

13 
It need not appear upon the Re

turn that the Grievance was 
in the Time of the prefent 
Vifitor, for he may determine 
a Grievance in his Predeceifor's 
Time. Ibid. 

No Appeal from the Vifitor to 
any other, nor to any other 
before him. Jbid. 

ReCtor or not ReCtor of a Col
lege tried in an E;ettment; 
which Quefiion depended upon 
the Validity of a Deprivation 
by the Vifitor. 447 

\Vhether the Validity of the De
privation of the ReCtor of a 
College by the Vifitor, may 
be examined in a civil collate
ral Action ; or the ACt of the 
Vifitor ought to be taken to be 
jufi and right. 455, 45 6, 462, 

464 
Admitted argllc7zdo, that where 

upon a .Jl{wd07ll1JS it is fhewn 
by the Return that there is a 
Viiitor, who has done an Act; 
it is final, and the Court is 
bound by it. 45~ 468 

But 
I 
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But a Difrinetion being made in 

this Cafe of a Civil Action; 
this Difrinetion was denied per 
Holt Chief ]1tjfice. Page 488 

Though a Vilitor be by the Con
ftitutions of the College re
!trained from viliting ex officio 
above once in five Years, yet 
he hath a conftant !tanding 
Authority to hear Complaints, 
and redrers Grievances. 478 

The Biihops can vilit but once 
in three Years by Law: Per 
Holt Chief Juflice. Ibid. 

A Vifitor has eo Izollli,Ze a gene
ral Power to deprive, unlefs it 
be .refirained. 479 

Where a Vifitor has Authority to 
deprive, and does deprive, the 
Jufrice or Sufficiency of his 
Sentence, as to the Caufe of it, 
is not examinable in the Com
mon Law Courts: Per Holt 
Chief Juftice, 482• Argued at' 
cOlttra. 500 u[que 50 3, 5 13 

The Founder and his Heirs arc 
Vilitors of private and eleemo
fynary Corporations, where no 
Viiitor is appointed: Per Holt 
Chief ]uftice 483, except in 
Eccleliafrical Corporations. 495 

\Vhere they who are to have the 
Charity are not incorporated, 
but Truftees appointed for 
them; there arifes no vilita
torial Power. 484 

From the Sentence of one who 
is Vilitor as Ordinary, there 
lieth an Appeal; but not from 

~ the Sentence of a Vilitor, as 
Patron. 4 85 

If a Sentence of a Deprivation 
by a Viiitor be pleaded, you 

need not iliew the Caufc, it 
is not traverfable, 485, 486• 
So in the Return to a ]}[attda
mus. Page 488 

Though the firfi'Sentence in the 
Cafe of a Vifitor be final, a.nd 
there lies no Appeal from it, 
yet that not a Reafon for ex
amining it in the Common 
Law Courts: Per Halt Chief 
J1tflice, 486, 487. Argtted al' 
cOlltra.' 498, 499, 5 I 3, 5 14 

Contumacy a good Caufe of De-
privation. 489,490 

Where there are particular Caufes 
appointed by the local Sta
tutes of a College, for which 
upon a Complaint .a Perfon 
{hall be deprived by the Vifi
tor; that does not hinder, but 
that he may upon ViGtation 
deprive for other Caufes not 
exprcf[cd: Per Holt Chief '}tt-
flice. 490 

Charitable Corporations take the 
Charity upon the Terms of 
the Founder, viz. Submi!1lon 
to the Power of the Vittor, 
which feems ,to be the chief 
Rcafon of the ViGtor's Power. 

49 1, 51 3 
In whom the Right of Vibta-

tion of St. Katharilze's Hof
pital is ve!ted, and whether 
the Court of Chancery can 
adminicularly a.ilifi the J udg
ment of the Vilitor, where a 
Vilitor is exprefiy appointed. 

644 to 647 

u 
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The Charter of the Univerfity 
of Cambridge does not extend 
to fue there for the Penalty of 
an Aa of Parliament i but 

'fuch Suits ought to be in the 
King's Courts, for a Recovery 
there is not pleadable in Bar 
here. Page 66 ') 

The Univerfity of Cambridge 
- - moved for a Superfedeas to a 

Prohibition, or for a Confulta
tion i but nded, that they 
ought to declare and plead 

, 'their Privilege, and when it 
was pleaded they would take 
Notice of it upon a Motion; 
and Rule was given for them 
to declare. Ibid. 

The Plaintiff was Co';'Obligor 
with J. S. to the Defendant, 
and between J. S. and the 
Defendants there was an u-fu
rious ContraCt, the Plaintiff 
paid Part of the Money to the 
Obligee, and after pleaded the 
Statute of Ufury upon this 
Bond; and it is adjudged an 
ufurious Bond, upon which he 
brought an btdebitatus aJfu7Ilp
fit; fo~ the Money paid before 
the Bond was proved ufurious; 
and adjudged that the Aaion 
did not lie; but that it is like 
to the Cafe of Bribes, he who 
receives it ought to be punifh-

ed, but he who gives them, 
ought not to be encouraged 
by any \Va"! 'to recover his 
Money again. 'Page 4 II 

Record returned upon a 'Vrit 
of Error only. by one Ju{lj,ce 
of the Grand, SeHions. - . ,1 0 

Whereas the Plaintiff had har
gained and bought of the. De
fendant fixteen Hogflleads ,of 
Wine, &c. that the Defendant 
itt conjideratione ilzde adttmc 
& ibidem did warrant the 
Wine to be good and merchan
dizable ; adt1lnc & ibidetnfhall 
be intended all at an Inftant. 

104 
Tenant for ninety-nine Years, if 

he fo long live, Remainder to 
Trufiees to preferve contingent 
Remainders, Remainder to_his 
firfi and other Sons in Tail, 
Remainder to the Heirs Male 
of Tenant for Years, Remain
der to T hOllZas, Brother to the 
Tenant for Years, and to his 
Heirs Male, Tenant for Years 
having no Hfue, the Truftces 
convey to him, and he levies 
a Fine, and after fuffers a 
Recovery; the Remainder of 
Thomas is barred by the col
lateral Warranty defcendcd up-
on him. 106 

I 

( ~1"" 'Ir I\I,,\/,Jh.~ 



Contained in this Book. 

Mhll. See Webifr. 

The Law will by Confirut1:ion 
fupply Words of Art in Fa
vour of a Tefiator's Intent, 
who is fuppofed iltOPS cOlzfilii. 

Page 19 
Two Perfous \vho were two of 

the three Witneffcs to a Will 
of Lands, purporting to be 
made according to the Statute, 
giving Evidence that the Tefl:a
tor did not publifu the 'Vill ; 
the Court direCted the Jury to 
find it a good Will upon col
lateral Proof to fortify it, and 
committed the \Vitneifes; fo 
likewife where two gave Evi
dence that the Tcfiator was 
NOl6 compos, and the third 
\Vitnefs who was the Scrivener 
who wrote the \Vill, that he 
Wtl.S. 79 

One before the Aa of Frauds, 
&c. makes his Will, and figns 
it, declaring it to be his \Vill, 
in the Prefence of one \Vit
ners, and dies after the ACt ; 

this not within the At1:. Page 
227 

A Will wrote by the Hand of 
the Tefiator, and declared ill 
the Prefence of three \Vitnef: 
fes, though not figned by him 
in fuch Prefence; a good Will; 
~j~re. Ibid. 

One makes his Will, figns it, 
and declares it in the Prefence 
of three Witneffes, then does 
an ACt which amounts to a 
Revocation, and then re- pub~ 
lifhes his Will in the Prefence 
of two Witneffes-; a good 
Will; QUt£re. Ibid. 

A general fubfequent Claufe in 
a \Villiliall never be extended 
further than the firfl: Claufe 
which is fpecial. '319 

If there are three fubfcribing 
Witneffes to a Will, this is 
fufficient within the Statute' of 
Frauds and Perjuries, though 
upon the Trial one of them 
'would not fwear, that he faw 
the Tefl:ator f~al and publiih 
his Will, if it be proved to be 
his Hand, and that he fet it 
as a Witncfs to the 'ViII. 413 
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